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Finance Act 2009—key dates 


Budget Day 22 April 2009 
Finance Act 2009 passed 21 July 2009 


Preface 


The increasing size of the Yellow Book is often cited as a proxy for the growing complexity of 
our tax system. This year’s Finance Act has contributed another 127 sections and a record 61 
schedules to its girth. 


The Act certainly introduces new complications: withdrawing personal allowances for the rich, 
and jettisoning the traditional tax exemption for payments into pension funds are notable 
examples. Although currently restricted to a handful of wealthy individuals, these changes 
nevertheless mark a fundamental shift in our tax structure; it would be no surprise if they were 
later used as a template for more extensive changes. 


The Act also imposes onerous new duties on senior accounting officers, and gives HMRC the 
power to “name and shame” tax defaulters. These provisions were announced without prior 
consultation, a modus operandi which regrettably forestalled full and open debate as to whether 
they were either necessary or appropriate. 


More welcome are the new rules for foreign profits, and the long-overdue abolition of Treasury 
consent requirements. The introduction of a Taxpayers’ Charter should also be good news, but is 
instead deeply disappointing. In marked contrast to the panoply of powers provided to HMRC, 
the Charter has no statutory force, and tax officials are required merely to “aspire” to the 
relevant behavioural standards. 


The overall effect of the 2009 Act is to further tilt the balance in favour of HMRC. Practitioners 
thus have an even greater need for the appropriate, up-to-date, technical guidance provided by 
the Yellow Book. We believe that this edition will be invaluable to those facing the further 
challenges posed by this year’s Finance Act. 

Anne Redston LLB, MA (Oxon), FCA, FTI 

Visiting Professor 

King’s College, London 


Publishers’ Note 


Tax legislation 


Tolley’s Yellow and Orange Tax Handbooks are indispensable to the practitioner who needs to 
refer to the tax legislation as currently in force. Each year the legislation is augmented and 
amended by one or more Finance Acts and lesser amendments are made from time to time by a 
variety of other statutes. An increasing amount of the detailed regulation of taxes is contained 
in statutory instruments—orders or regulations—which are also amended frequently. The 
Handbooks are normally published annually. They contain the text of the relevant statutes and 
statutory instruments as amended together with current texts of extra-statutory concessions, 
statements of practice, published official interpretations and decisions, selected press releases 
and internal guidance where available. 


The Yellow Tax Handbook covers income tax, corporation tax, capital gains tax (in Parts la, 1b 
and 2), and inheritance tax, national insurance contributions, tax credits and petroleum revenue 
tax (in Part 3). The companion volume, Tolley’s Orange Tax Handbook, covers value added tax, 
stamp taxes, insurance premium tax, landfill tax, aggregates levy and climate change levy. 


This edition of the Yellow Tax Handbook contains texts as they applied at July 2009. It does not 
take account of changes made after that date. 


Organisation 


The text of the Handbook is arranged in the following order—Parts la and 1b: UK statutes 
relating to income tax, corporation tax, and capital gains tax up to and including FA 2009; 
Part 2: statutory instruments, EC legislation, concessions, statements of practice, official 


iv 


How to use this service 


interpretations and decisions, selected press releases, miscellaneous non-statutory material; 
Part 3: inheritance tax, National Insurance contributions, tax credits, and petroleum revenue tax, 
and destination tables for consolidation statutes. 


Within each category, items are printed in chronological order. To enable individual items to be 
located quickly, an item reference is printed in bold type in the outside top corner of each page. 


Amendments and modifications 


Amendments to existing legislation which take effect for the current year are made in the text of 
the amended legislation. An Amendment note under the amended text indicates the authority for 
the amendment and, where appropriate, the timing of its commencement. All relevant provisions 
of the current Finance Act are reproduced in full but otherwise the text of provisions which 
merely amend other Acts is generally omitted and replaced by a note indicating the legislation 
; amended. 

Sometimes the effect of a provision is modified by a later Act or statutory instrument but the 
scope of the modification is limited in some way so that the original provision remains generally 
unaffected. In this case, the original provision is printed without modification but a Cross 
reference to the later Act or statutory instrument is provided, see below. 


Prospective amendments 


The Handbook sets out the text of the legislation as it applies for the current tax year. 
Amendments which are stated to come into effect on a specified date after the end of that year 
are therefore strictly outside the scope of the current edition and are not made in the text of the 
Act affected. However, a Prospective amendment note is provided to indicate the existence of the 
/ amendment and the provision making the prospective amendment is retained in full in successive 
editions of the Handbook until the amendment becomes effective. 


Retrospective amendments 


' For the tax legislation as it applied in an earlier year, reference should be made to the 
appropriate earlier edition of the Yellow Tax Handbook. Care must be taken, however, to ensure 
that amendments made retrospectively are not overlooked. A list of provisions affected by 
amendments made retrospectively by this year’s Finance Act is provided at the front of this 
edition. Similar lists are provided for amendments made by each year’s Finance Act(s) in the 
corresponding earlier editions. 


Repealed legislation 


Generally, repealed legislation is omitted. Exceptionally, where it may be necessary to refer to the 
repealed text in dealing with tax liabilities for the current year, the text is retained and is printed 
in italics. 


Tax law rewrite statutes 


Destination tables for consolidation and tax law rewrite statutes are provided at the back of 
Part 3; the online/CD-ROM versions of the Yellow Tax Handbook also include tables of 
origin/derivation. In addition, derivation/destination notes are provided under individual sec- 
tions where appropriate. 


Defined terms 


Where a word or phrase used in the main Acts has been defined elsewhere, a cross-reference to 
the definition is provided in a Definitions note below the text. 


Cross references 


The notes under each section or Schedule paragraph include references to commentary in 
Simon's Taxes (formerly Simon’s Direct Tax Service) and to other relevant statutory provisions, 
statutory instruments, tax cases, published Revenue practice and other published or unpublished 
official and professional bodies’ views. These are presented under the following headings— 
Commentary—refers to paragraph number for commentary relating to the provision in Simon's 
Taxes. 

Concession; Statement of Practice; HMRC interpretation; HMRC decision—refer to published 
official practice separately reproduced in this Handbook. 
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How to-use this service 


Press releases etc—refers to published or unpublished official and professional bodies’ views 
reproduced in this Handbook or BDO Stoy Hayward’s Yellow Tax Guide or elsewhere. 

HMRC Manuals—refers to the views and practice of HMRC which are detailed in the Manuals 
published online at www.hmre.gov.uk. 


Cross reference—trefers to provisions in the same or another Act or statutory instrument. 


Simon’s Tax Cases—provides references to the most significant cases reported in Simon's Tax 
Cases and Simon’s Tax Cases Special Commissioners’ Decisions. Cases decided on the previous 
corresponding statutory provision are marked by an asterisk. 


Note—introduces other references not within any of the above categories. ’ 
Derivation/Rewrite destination—these notes provide details of the origins of legislation in 


consolidation/tax law rewrite statutes and, in some cases, destinations for material which has 
been repealed and rewritten. 
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MEANING OF “THE TAXES ACTS” 


Taxes Acts! 


TMA 1970 ‘Tax Acts? Enactments Enactments Enactments 
relating to relating to relating to 
capital gains the former inheritance tax 
tax development 
land tax 
» Income Tax Acts* Corporation Tax Acts* 


Defined in TMA 1970 s 118(1). 
Defined in TA 1988 s 831(2). 

Defined in TA 1988 s 831(1)(4). 
Defined in TA 1988 s 831(1)(a). 
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CGT 
CGTA 1979 
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CPA 1947 
CRCA 2005 
CRI 


CSPSSA 2000 
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CTA 2009 
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CTTA 1984 
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DLT 
DLTA 1976 
DSS 

DTI 

DTR 


EG 
edn 
EEC 
EEIG 
EIS 
ESC 
ESOT 
et seq 
EU 


FA 
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IHTA 1984 
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LIST OF ABBREVIATIONS 


Administration of Estates Act 1925 
Advance Corporation Tax 
Advanced petroleum revenue tax 
article(s) 


Business Expansion Scheme 


Capital Allowances Act 

Consultative Committee of Accountancy Bodies 
Customs & Excise 

Capital gains tax 

Capital Gains Tax Act 1979 

Chapter of statute 

column(s) 

Commissioners 

Crown Proceedings Act 1947 

Commissioners for Revenue and Customs Act 2005 
Composite rate tax 

Child Support, Pensions and Social Security Act 2000 
Corporation tax 

Corporation Tax Act 2009 

Certificates of tax deposit 

Capital transfer tax 

Capital Transfer Tax Act 1984 


EC Directive 

Development land tax . 
Development Land Tax Act 1976 
Department of Social Security 
Department of Trade and Industry 
Double taxation relief 


European Community/Communities 
edition 

European Economic Community 
European Economic Interest Grouping 
Enterprise Investment Scheme 
Extra-statutory concession 

Employee share ownership trust 

(et sequens) and the following 
European Union 


Finance Act 
Franked investment income 


Financial Intermediaries, Managers and Brokers Regulatory 


Association 

Finance (No 2) Act 
Friendly Societies Act 
first-year allowance 


Housing Act 1988 

House of Lords 

Her Majesty 

Her Majesty’s Revenue & Customs 
Her Majesty’s Stationery Office 


Interpretation Act 

Insolvency Act 1986 

Institute of Chartered Accountants in England & Wales 
Inheritance tax 

Inheritance Tax Act 1984 

Inland Revenue 

Commissioners of Inland Revenue 

Inland Revenue Regulation Act 1890 

Income tax 


viii 


ITA 2007 
ITEPA 2003 
ITTOIA 2005 


LAUTRO 
BIRBE 


MIRAS 


NB 
NHA 1980 


OJ 
OTA 1975 
OTA 1983 


para 
PAYE 
PCTA 1968 
REE 


s(s) 

SAYE 

Sch 

SSA 

SSAA 1992 
SS(C)A 
SSCBA 1992 
SSCPA 1992 
SS(No 2)A 
SSHBA 
SS(MP)A 
SSPA 1975 
SSPA 1991 


STI 
sub-para 
sub-s 
TA 


TaA 2000 
TCGA 1992 
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List of Abbreviations 


Income Tax Act 2007 
Income Tax (Earnings and Pensions) Act 2003 
Income Tax (trading and Other Income) Act 2005 


Life Assurance and Unit Trust Regulatory Organisation 
London International Financial Futures and Options Exchange 


Mortgage interest relief at source 


(nota bene) note well 

National Heritage Act 1980 
National insurance 

National insurance contributions 


Official Journal of the European Communities 
Oil Taxation Act 1975 
Oil Taxation Act 1983 


paragraph(s) 

Pay as you earn 

Provisional Collection of Taxes Act 1968 
Personal equity plan 

Press release 

Profit-related pay 


’ Petroleum revenue tax 


Pension Schemes Office 
Part(s) 


Qualifying corporate bond 


rule(s) 

Revenue decision 
regulations 

research & development 
Revenue Interpretation 


section(s) 

Save as you earn 

Schedule 

Social Security Act 

Social Security Administration Act 1992 
Social Security (Contributions) Act 

Social Security Contributions and Benefits Act 1992 
Social Security (Consequential Provisions) Act 1992 
Social Security (No 2) Act 

Social Security and Housing Benefits Act 
Social Security (Miscellaneous Provisions) Act 
Social Security Pensions Act 1975 

Statutory Sick Pay Act 1991 

Statutory Instrument 

Statement of Practice 

Statement of Standard Accounting Practice 
Simon’s Tax Cases 

Simon’s Tax Intelligence 

sub-paragraph(s) 

sub-section(s) 

Income and Corporation Taxes Act 

Transport Act 2000 

Taxation of Chargeable Gains Act 1992 

Tax Credits Act 1999 

Tax-exempt special savings account 

Taxes Management Act 1970 

Technical release 

Trustee Savings Banks Act 


Undertakings for Collective Investment in Transferable Securities 
United Kingdom 


Value added tax 
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CHRONOLOGICAL LIST OF PRINTED STATUTORY INSTRUMENTS 


Note—For a chronological list of current and amending statutory instruments, and an alphabetical list of the printed 
statutory instruments, see below. 


SI Year/No 


SI 1956/1230 
SI 1961/580 


SI 1964/924 
SI 1967/149 
SI 1970/488 
ST 1971/1035 
SI 1977/1143 
SI 1977/1144 
SIT 1978/1159 
SI 1980/1947 


SI 1980/1948 


SI 1981/233 

SI 1982/1236 
ST 1984/1801 
SI 1984/2060 


SI 1985/994 
ST 1985/1696 
SI 1986/387 
SI 1986/2211 
SI 1987/352 
SI 1987/412 
SI_1987/530 
SI 1987/1513 


SI 1987/1749 


SI 1987/1765 
SI 1988/266 
SI 1988/267 
SI 1988/1012 


SI 1988/1013 
SI 1988/1436 


SI 1989/469 
SI 1989/1297 
SI 1989/1299 
SI 1989/2387 
SI 1990/586 


SI 1990/1671 
ST 1990/2101 


SI 1990/2231 
SI 1990/2232 
SI 1990/2361 
ST 1991/512 
SI 1991/1614 


SI 1992/10 
SI 1992/12 
SI 1992/14 
SI 1992/15 


Title 


IT (Purchased Life Annuities) Regulations 1956 (revoked) 


Visiting Forces and Allied Headquarters (Income Tax and Death Duties) 
(Designation) Order 1961 

Visiting Forces (Income Tax and Death Duties) (Designation) Order 1964 
Capital Gains Tax Regulations 1967 

DTR (Taxes on Income) (General) Regulations 1970 

Mineral Royalties (Tax) Regulations 1971 

Friendly Societies (Life Assurance Premium Relief) Regulations 1977 
Industrial Assurance (Life Assurance Premium Relief) Regulations 1977 
IT (Life Assurance Premium Relief) Regulations 1978 

Friendly Societies (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 


Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 


Crown Proceedings (Northern Ireland) Order 1981 

IT (Interest Relief) Regulations 1982 

IT (Prescribed Deposit-takers) (No 1) Order 1984 (repealed) 

Capital Allowances (Vehicles for the Disabled) (Similar Payments) 

Order 1984 

Films (Certification) Regulations 1985 

IT (Composite Rate) (Prescribed Deposit-takers) Order 1985 (repealed) 
CGT (Parallel Pooling) Regulations 1986 

Charitable Deductions (Approved Schemes) Regulations 1986 

Pension Scheme Surpluses (Administration) Regulations 1987 (lapsed) 
Pension Scheme Surpluses (Valuation) Regulations 1987 (lapsed) 

IT (Entertainers and Sportsmen) Regulations 1987 

Pecuraionae Pension Schemes (Maximum Rate Lump Sum) Regulations 1987 
(lapsed) 

Occupational Pension Schemes (Additional Voluntary Contributions) 
Regulations 1987 (lapsed) 

Personal Pension Schemes (Provisional Approval) Regulations 1987 (lapsed) 
CGT (Definition of Unit Trust Scheme) Regulations 1988 

IT (Definition of Unit Trust Scheme) Regulations 1988 


Personal Pension Schemes (Minimum Contributions under the Social 
Security Act 1986) Regulations 1988 

Personal Pension Schemes (Relief at Source) Regulations 1988 
Occupational Pension Schemes (Transitional Provisions) Regulations 1988 
(lapsed) 

Personal Equity Plan Regulations 1989 

Taxes (Interest Rate) Regulations 1989 

IT (Stock Lending) Regulations 1989 (revoked) 

Private Medical Insurance (Tax Relief) Regulations 1989 

Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication of 
Earnings Cap) Regulations 1990 (lapsed) 

Movements of Capital (Required Information) Regulations 1990 
Retirement Benefit Schemes (Continuation of Rights of Members of Approved 
Schemes) Regulations 1990 (lapsed) 

IT (Building Societies) (Dividends and Interest) Regulations 1990 

IT (Deposit-takers) (Interest Payments) Regulations 1990 

Tax-exempt Special Savings Account Regulations 1990 

IT (Building Societies) (Annual Payments) Regulations 199] (repealed) 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) Regulations 1991 (lapsed) 

IT (Building Societies) (Audit Powers) Regulations 1992 

IT (Deposit-takers) (Audit Powers) Regulations 1992 

IT (Deposit-takers) (Non-residents) Regulations 1992 

IT (Interest Payments) (Information Powers) Regulations 1992 


10003 


SIS 


SI Year/No 
SI 1992/42 
SI 1992/2326 
SI 1992/2744 
SI 1992/3066 


ST 1992/3234 
SI 1993/743 
SI 1993/744 
SI 1993/950 
SI 1993/1957 


SI 1993/2004 
ST 1993/3016 


SI 1994/236 
ST 19941777 
ST 1994/778 
SI 1994/1212 
SI 1994/1811 


SI 1994/1812 


SI 1994/2318 
SI 1994/2656 
SI 1994/3226 
SI 1994/3227 


ST 1994/3228 
ST 1994/3229 


SI 1994/3230 
SI 1994/3231 
SI 1995/351 
SI 1995/352 
SI 1995/353 
SI 1995/917 
SI 1995/1370 


SI 1995/1730 
SI 1995/1979 
SI 1995/2050 
SI 1995/2052 
SI 1995/2902 
SI 1995/3036 


SI 1995/3103 
SI 1995/3192 
SI 1995/3220, 


SI 1995/3237 
SI 1995/3238 
SI 1995/3239 
ST 1996/805 


SI 1996/1031 


“ Capital Gains Tax (Gilt-edged Securities): Ordé 1996 


Statutory Instruments 10004 


Title 


Taxes (Relief for Gifts) (Designated Educational Establishments) 
Regulations 1992 

Insurance Companies (Pension Business) (Transitional Provisions) 
Regulations 1992 

ah (Insurance Companies) (Expenses of Management) Regulations 1992 
(lapsed) 

Corporation Tax Acts (Provisions for Payment of Tax and Returns) 
(Appointed Days) Order 1992 

IT (Prescribed Deposit-takers) Order 1992 (revoked) 

IT (Sub-contractors in the Construction Industry) Regulations 1993 (revoked) 
IT (Employments) Regulations 1993 

Capital Gains Tax (Gilt-edged Securities) Order 1993 

Double Taxation Relief (Taxes on Income) (General) (Manufactured 
Overseas Dividends) Regulations 1993 

IT (Manufactured Overseas Dividends) Regulations 1993 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) Regulations 1993 (lapsed) 
Distraint by Collectors (Fees, Costs and Charges) Regulations 1994 
IT (Car Benefits) (Replacement Accessories) Regulations 1994 (revoked) 
IT (Replacement Cars) Regulations 1994 (revoked) 

IT (Employments) (Notional Payments) Regulations 1994 

Special Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 


General Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 

IT (Authorised Unit Trusts) (Interest Distributions) Regulations 1994 
Capital Gains Tax (Gilt-edged Securities) Order 1994 

Exchange Gains and Losses (Transitional Provisions) Regulations 1994 


Exchange Gains and Losses (Alternative Method of Calculation of Gain or 
Loss) Regulations 1994 


a Gains and Losses (Referral of Gains and Losses) Regulations 1994 
apsed) 

Exchange Gains and Losses (Excess Gains and Losses) Regulations 1994 
(lapsed) 

Local Currency Elections Regulations 1994 (lapsed) — 

Exchange Gains and Losses (Insurance Companies) Regulations 1994 
Lloyd’s Underwriters (Tax) Regulations 1995 

Lloyd’s Underwriters (Tax) (1992-93 to 1996-97) Regulations 1995 (spent) 
Lloyd’s Underwriters (Special Reserve Funds) Regulations 1995 
Profit-Related Pay (Shortfall Recovery) Regulations 1995 (lapsed) 
Deposit-takers (Interest Payments) (Discretionary or Accumulation Trusts) 
Regulations 1995 

Insurance Companies (Taxation of Reinsurance Business) Regulations 1995 
Venture Capital Trust Regulations 1995 

IT (Dealers in Securities) (Tradepoint) Regulations 1995 (lapsed) | 

IT (Manufactured Dividends) (Tradepoint) Regulations 1995 (revoked), 
Taxation of Income from Land (Non-residents) Regulations 1995 
Manufactured Payments and Transfer of Securities (Tax Relief) 
Regulations, 1995 

Retirement Benefits Schemes (Information Powers) Regulations 1 995 (lapsed) 
Retirement Age of General Commissioners Order 1995 (revoked) 

Sale and Repurchase of Securities (Modification of Enactments) 

Regulations 1995 (revoked) 

Insurance Companies (Overseas Life Assurance Business) Pom Go 
Regulations 1995 

Insurance Companies (Overseas Life Assurance Pg iis (Tax Credit) 
Regulations 1995 (lapsed) 
Tax-exempt Special Savings Account (Relevant European I Institutions aS 
Regulations 1995 > 

Personal Pension Schemes (Deferred Annuity heigl ere Ue 1a 
Contributions) Regulations 1996 (lapsed) po) TI \See@t 12 
aie 12 
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SI Year/No 

ST 1996/1179 
ST 1996/1311 
ST 1996/1582 


SI 1996/1583 
SI 1996/1585 
ST 1996/1654 
SI 1996/1826 


y ST 1996/2396 
SI 1996/2991 
SI 1997/57 
SI 1997/168 
SI 1997/265 


SI 1997/405 
SI 1997/473 


SI 1997/992 
SI 1997/993 
SI 1997/1154 
‘ST 1997/1158 


SI 1997/2681 
SI 1998/311 
SI 1998/729 


SI 1998/1513 
SI 1998/1514 


SI 1998/1868 
SI 1998/1870 
SI 1998/1871 
SI 1998/2620 
SI 1998/3081 
SI 1998/3132 
SI 1998/3173 
ST 1998/3175 
SI 1998/3177 
SI 1998/3178 
SI 1999/358 


SI 1999/498 


SI 1999/564 
SI 1999/619 
SI 1999/622 


SI.1999/623 


SI 1999/624 » 


ST 1999/881 

SI 1999/1029 
SI 1999/1408 
SI 1999/1964 


SI 1999/2118 . 


SI 1999/2155 


Statutory Instruments 
Title 


European Investment Bank (Designated International Organisation) 

Order 1996 (repealed) 

ke Pension Schemes (Tables of Rates of Annuities) Regulations 1996 
apse 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Excepted 

Schemes) Regulations 1996 (lapsed) 

Capitals Gains Tax (Pension Funds Pooling Schemes) Regulations 1996 

Income Tax (Pension Funds Pooling Schemes) Regulations 1996 

Income Tax (Payments on Account) Regulations 1996 

Manufactured Overseas Dividends (French Indemnity Payments) 

Regulations 1996 

Taxation of Benefits under Pilot Schemes (Earnings Top-up) Order 1996 

Insurance Companies (Reserves) (Tax) Regulations 1996 

Electronic Lodgement of Tax Returns Order 1997 

International Organisations (Miscellaneous Exemptions) Order 1997 


Life Assurance and Other Policies (Keeping of Information and Duties of 
Insurers) Regulations 1997 

Lloyd’s Underwriters (Double Taxation Relief) Regulations 1997 

Friendly Societies (Modification of the Corporation Tax Acts) 

Regulations 1997 (revoked) 

Manufactured Interest (Tax) Regulations 1997 (revoked) 

Manufactured Dividends (Tax) Regulations 1997 

Open-ended Investment Companies (Tax) Regulations 1997 (revoked) 
Income Tax (Schedule 22 to the Finance Act 1995) (Prescribed Amounts) 
Regulations 1997 

Lloyd’s Underwriters (Partnerships) (Tax) 1997 

Finance Act 1989 Section 178(1) (Appointed Day) Order 1998 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Provisions) Regulations 1998 (lapsed) 

Visiting Forces and Allied Headquarters (Income Tax and Capital Gains 
Tax) (Designation) Order 1998 

Visiting Forces (Income Tax and Capital Gains Tax) (Designation) 

Order 1998 

Gifts for Relief in Poor Countries (Designation) Order 1998 

Individual Savings Account Regulations 1998 

Individual Savings Account (Insurance Companies) Regulations 1998 (lapsed) 
Finance Act 1995, Section 139(3), (Appointed Day) Order 1998 
Controlled Foreign Companies (Excluded Countries) Regulations 1998 
Civil Procedure Rules 1998 (Orders 53, 55, 77 and 91 only) 

Finance Act 1994, Section 199, (Appointed Day) Order 1998 

Corporation Tax (Instalment Payments) Regulations 1998 

European Single Currency (Taxes) Regulations 1998 

Scotland Act 1998 (Commencement) Order 1998 

Corporation Tax (Treatment of Unrelieved Surplus Advance Corporation 
Tax) Regulations 1999 

Insurance Companies (Capital Redemption Business) (Modification of the 
Corporation Tax Acts) Regulations 1999 

Finance Act 1993, Section 86(2), (Fish Quota) Order 1999 

Finance Act 1998, Section 37, (Appointed Day) Order 1999 

Friendly Societies (Provisional Repayments for Exempt Business) 
Regulations 1999 (lapsed) 

Insurance Companies (Gilt-edged Securities) (Periodic Accounting for Tax on 
Interest) Regulations 1999 (lapsed) 

Friendly Societies (Gilt-edged Securities) (Periodic Accounting for Tax on 
Interest) Regulations 1999 (lapsed) 

Overseas Insurers (Tax Representatives) Regulations 1999 

Personal Portfolio Bonds (Tax) Regulations 1999 


\ Non-resident Companies (General Insurance Business) Regulations 1999 


Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) (Amendment) Regulations 1999 (lapsed) 


_ Gifts for Relief in Poor Countries (Designation of Kosovo) Order 1999 


Income Tax (Employments) (Amendment No 3) Regulations 1999 


SIS 


SI Year/No 


SI 1999/2156 
SI 1999/2975 


SI 1999/3308 
SI 1999/3330 
ST 2000/600 


ST 2000/921 


SI 2000/922 
SI 2000/944 
ST 20001945 
ST 2000/1085 


ST 2000/1087 
SI 2000/1093 


SI 2000/2004 
SI 2000/2074 


SI 2000/2076 
SI 2000/2080 
ST 2000/2081 
SI 2000/2082 
SI 2000/2089 
SI 2000/2090 
SI 2000/2129 
SI 2000/2303 
ST 2000/2314 
SI 2000/2316 
ST 2000/2318 
SI 2000/2875 
SI 2000/3158 


SI 2000/3315 
SI 2001/56 


ST 2001/117 
ST 2001/118 
ST 2001/119 
SI 2001/253 
ST 2001/391 


SI 2001/1122 
SI 2001/1123 


SI 2001/1156 
SI 2001/1163 


SI 2001/1304 
SI 2001/1757 
SI 2001/2541 
SI 2001/3973 


Statutory Instruments 10006 


Title 


Finance Act 1995, Section 139(3), (Appointed Day) Order 1999 
Corporation Tax (Simplified Arrangements for Group Relief) 

Regulations 1999 

Lloyd’s Underwriters (Special Reserve Funds) Regulations 1999 

DTR (Taxes on Income) (Foreign Interest and Dividends) Regulations 1999 
Income Tax (Charge to Tax) (Payments out of Surplus Funds) (Relevant Rate) 
Order 2000 (lapsed) 

Income and Corporation Taxes Act 1988, Section 559(4A), Order 2000 
(lapsed) 

Finance Act 1995, Section 139(3), (Appointed Day) Order 2000 

Education (Student Loans) (Repayment) Regulations 2000 (revoked) 

Income Tax (Electronic Communications) Regulations 2000 (revoked) 
Retirement Benefits Schemes (Sharing of Pensions on Divorce or Annulment) 
Regulations 2000 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Provisions) Regulations 2000 (lapsed) 

Finance Act 1999, Schedule 10, Paragraph 18, (First and Second Appointed 
Days) Order 2000 

Finance Act 1999, Section 59(3)(b), (Appointed Day) Order 2000 
Donations to Charity by Individuals (Appropriate Declarations) 
Regulations 2000 

Individual Learning Accounts (Separate Employers Under the Crown) 
Regulations 2000 

Income Tax (Benefits in Kind) (Exemption for Welfare Counselling) 
Regulations 2000 

Research and Development (Prescribed Activities) Regulations 2000 (revoked) 
Finance Act 2000, Section 108(3), (Appointed Day) Order 2000 

Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) Regulations 2000 

Employee Share Ownership Plans (Partnership Shares—Notice of Effects on 
Benefits, Statutory Sick Pay and Statutory Maternity Pay) Regulations 2000 
Tonnage Tax (Training Requirement) Regulations 2000 

Tonnage Tax Regulations 2000 

Personal Pension Schemes (Restriction on Discretion to Approve) 
(Establishment of Schemes under Trusts) Regulations 2000 (lapsed) 

Personal Pension Schemes (Information Powers) Regulations 2000 (lapsed) 
Personal Pension Schemes (Concurrent Membership) Order 2000 (lapsed) 
Orders for the Delivery of Documents (Procedure) Regulations 2000 
Controlled Foreign Companies (Designer Rate Tax Provisions) 

Regulations 2000 

Exchange Gains and Losses (Miscellaneous Modifications) Regulations 2000 
Income Tax (Electronic Communications) (Incentive Payments) 

Regulations 2001 

Personal Pension Schemes (Restriction on Discretion to Approve) (Permitted 
Investments) Regulations 2001 (lapsed) 

Personal Pension Schemes (Conversion of Retirement Benefits Schemes) 
Regulations 2001 (lapsed) 

Personal Pension Schemes (Transfer Payments) Regulations 2001 (lapsed) 
Finance Act 1989, Section 178(1), (Appointed Day) Order 2001 

Investment Trusts (Approval of Accounting Methods for Creditor 
Relationships) Order 2001 

Capital Gains Tax (Gilt-edged Securities) Order 2001 

Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
Regulations 2001 

Double Taxation Relief (Taxes on Income) (Underlying Tax on Dividends 
and Dual Resident Companies) Regulations 2001 ° 

Double Taxation Relief (Surrender of Relievable Tax Within a apy 
Regulations 2001 

General Commissioners of Income Tax (Costs) Reseidationss 2001 (eencked) 
General Insurance Reserves (Tax) Regulations 2001. a HEHE L\QEL| | 
Capital Allowances (Energy-saving Plant and Macher) Order 2001 
Friendly Societies (Provisional Repayments for Exempt Business) [{Qeeeyl Ie 
(Amendment) Regulations 2001 22 FL\eee I Te 
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Statutory Instruments 


SI Year/No 
SI 2001/3974 
SI 2001/4024 
SI 2002/205 
SI 2002/653 
SI 2002/680 
SI 2002/1596 
SI 2002/1966 
SI 2002/1967 
ST 2002/1968 
SI 2002/1969 
SI 2002/1970 
SI 2002/2661 
SI 2002/2849 
SI 2002/3047 
SI 2003/96 
SI 2003/282 
SI 2003/1830 
SI 2003/2076 
SI 2003/2082 
SI 2003/2172 
SI 2003/2173 
SI 2003/2339 
SI 2003/2495 
SI 2003/2682 
SI 2003/2714 
SI 2003/3075 
SI 2003/3143 
SI 2003/3297 
SI 2004/438 


SI 2004/439 
SI 2004/674 


SI 2004/712 
SI 2004/1450 
SI 2004/1819 


SI 2004/1863 


SI 2004/1864 
SI 2004/1865 


SI 2004/2199 
SI 2004/2422 
SI 2004/2502 


SI 2004/2572 
SI 2004/2622 


Title 


Individual Savings Account (Insurance Companies) (Amendment) 
Regulations 2001 

Referrals to the Special Commissioners Regulations 2001 (revoked) 

Income Tax (Exemption of Minor Benefits) Regulations 2002 

Scottish Water (Transfer of Functions, etc) (Tax Provisions) Order 2002 
Income Tax (Employments and Electronic Communications) (Miscellaneous 
Provisions) Regulations 2002 

Income Tax (Benefits in Kind) (Exemption for Employment Costs resulting 
from Disability) Regulations 2002 

Relief for Community Amateur Sports Clubs (Designation) Order 2002 
Corporation Tax (Finance Leasing of Intangible Assets) Regulations 2002 
Income Tax (Prescribed Deposit-takers) Order 2002 (repealed) 

Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations 2002 

Exchange Gains and Losses (Bringing into Account Gains or Losses) 
Regulations 2002 

Venture Capital Trust (Exchange of Shares and Securities) Regulations 2002 
Capital Gains Tax (Gilt-edged Securities) Order 2002 

Statutory Payment Schemes (Electronic Communications) Regulations 2002 
Community Investment Tax Relief (Accreditation of Community 
Development Finance Institutions) Regulations 2003 

Income and Corporation Taxes (Electronic Communications) 

Regulations 2003 

Income Tax (Authorised Unit Trusts) (Interest Distributions) 

Regulations 2003 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
Order 2003 

Insurance Companies (Calculation of Profits: Policy Holders’ Tax) 
Regulations 2003 

Finance Act 1995, Section 127(12) (Designated Transactions) 

Regulations 2003 

Finance Act 2003, Schedule 26 Paragraph 3(3) (Designated Transactions) 
Regulations 2003 

Taxation of Benefits under Government Pilot Schemes (Return to Work 
Credit and Employment Retention and Advancement Schemes) Order 2003 
Income Tax (Incentive Payments for Voluntary Electronic Communication of 
PAYE Returns) Regulations 2003 

Income Tax (Pay As You Earn) Regulations 2003 

Non-resident Insurance Companies Regulations 2003 

Money Laundering Regulations 2003 (revoked) 

Income and Corporation Taxes (Electronic Certificates of Deduction of Tax 
and Tax Credit) Regulations 2003 

Reporting of Savings Income Information Regulations 2003 

Capital Gains Tax (Gilt-edged Securities) Order 2004 

Urban Regeneration Companies (Tax) (Designation) Order 2004 

Recovery of Duties and Taxes etc Due in Other Member States 
(Corresponding UK Claims, Procedure and Supplementary) 

Regulations 2004 

Research and Development (Prescribed Activities) Regulations 2004 

Child Trust Funds Regulations 2004 

Thalidomide Children’s Trust (Application of Section 329AA of the Income 
and Corporation Taxes Act 1988) Order 2004 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2004 

Tax Avoidance Schemes (Information) Regulations 2004 

Tax Avoidance Schemes (Promoters and Prescribed Circumstances) 
Regulations 2004 

Venture Capital Trust (Winding up and Mergers) Tax) Regulations 2004 
Child Trust Funds Act 2004 (Commencement No 1) Order 2004 


Corporation Tax (Notice of Coming within Charge—Information) 


Regulations 2004 
Offshore Funds Regulations 2004 
Exemption From Tax for Certain Interest Payments Regulations 2004 


SIS 


SI Year/No 
SI 2004/2664 


SI 2004/2680 
SI 2004/3256 


SI 2004/3271 
SI 2004/3369 
SI 2005/191 
SI 2005/276 
SI 2005/644 
SI 2005/695 
SI 2005/723 
SI 2005/724 
SI 2005/990 
SI 2005/1114 
SI 2005/1133 
SI 2005/1449 
SI 2005/1907 
SI 2005/2014 
SI 2005/2017 
SI 2005/2045 
SI 2005/3311 
SI 2005/3327 
SI 2005/3338 
SI 2005/3422 


SI 2005/3448 
SI 2005/3449 


SI 2005/3450 
SI 2005/3451 


SI 2005/3452 
SI 2005/3453 
SI 2005/3454 
SI 2005/3455 
SI 2005/3456 
SI 2005/3457 
ST 2005/3458 


SI 2006/129 
SI 2006/130 


SI 2006/131 
SI 2006/132 
SI 2006/133 


SI 2006/134 


Statutory Instruments 10008 


Title 


Energy-Saving Items (Deductions for Expenditure etc) Regulations 2004 
(revoked) 

Child Trust Funds (Insurance Companies) Regulations 2004 (lapsed) 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) Regulations 2004 

Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) Regulations 2004 

Child Trust Funds Act 2004 (Commencement No 2) Order 2004 

Child Trust Funds (Non-tax Appeals) 

Capital Gains Tax (Gilt-edged Securities) Order 2005 

Energy Act 2004 (Nuclear Decommissioning) (Exempt Activities and 
Further Conditions) Regulations 

Pensions Act 2004 (Commencement No 3, Transitional Provisions and 
Amendment) Order 2005 

Retirement Benefits Schemes (Increase in Permitted Maximum i in 
Transitional Cases) Order 2005 

Charge to Income Tax by Reference to Enjoyment of Pronerty Previously 
Owned Regulations 2005 

Child Trust Funds (Appeals) Regulations 2005 

Energy-Saving Items Regulations 2005 (revoked) 

Revenue and Customs (Inspections) Regulations 2005 

Tonnage Tax (Further Opportunity for Election) Order 2005 

Pension Protection Fund (Tax) (2005-06) Regulations 2005 

Friendly Societies (Modification of the Corporation Tax Acts) 
Regulations 2005 

Partnerships (Restrictions on Contributions to a Trade) Regulations 2005 
Income Tax (Construction Industry Scheme) Regulations 2005 

Revenue and Customs (Complaints and Misconduct) Regulations 2005 
Income Tax (Indexation) (No 2) Order 2005 

Lloyd’s Underwriters (Tax) Regulations 2005 

Loan Relationships and Derivative Contracts (Exchange Gains and Losses 
using Fair Value Accounting) Regulations 2005 

Registered Pension Schemes (Relief at Source) Regulations 2005 
Registered Pension Schemes (Prescribed Interest Rates for Authorised 
Employer Loans) Regulations 2005 

Registered Pension Schemes (Minimum Contributions) Regulations 2005 
Registered Pension Schemes (Prescribed Schemes and Occupations) 
Regulations 2005 

Registered Pension Schemes (Discharge of Liabilities under Sections 267 and 
268 of the Finance Act 2004) Regulations 2005 

Employer-Financed Retirement Benefits Schemes (Provision of Information) 
Regulations 2005 

Registered Pension Schemes (Accounting and Assessment) Regulations 2005 
Registered Pension Schemes and Employer-Financed Retirement Benefits 
Schemes (Information) (Prescribed Descriptions of Persons) 

Regulations 2005 

Registered Pension Schemes (Audited Accounts) (Specified ee 
Regulations 2005 

Taxes Management Act 1970 (Modifications to Bib 2 3 Sor Pension Scheme 
Appeals) Order 2005 (revoked) 

Registered Pension Schemes (Restriction of Employers" Relief 16 
Regulations 2005 

Registered Pension Schemes (Relevant Annuities) Regulations 2006 ~ 
Registered Pension Schemes (Uprating Percentages for Defined enefits, 
Arrangements and Enhanced Protection Limits) Regulations 200 
Registered Pension Schemes (Enhanced Lifetime Allowance) 
Regulations 2006 

Armed Forces and Reserve Forces (Compensation Scheme) (Excluded 
Benefits for Tax Purposes) Regulations 2006) 


{ ie 


Registered Pension Schemes (Co-ownership of, Living Ain GH 1g 


Regulations 2006 


Registered Pension Schemes (Authorised Payments) (Transfer to the Pension 
Protection Fund) Regulations 2006 : CSOS\WBOOS {2 
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SI Year/No 
SI 2006/135 
SI 2006/136 
SI 2006/137 
SI 2006/138 
SI 2006/184 
SI 2006/206 
) SI 2006/207 
SI 2006/208 
SI 2006/209 
SI 2006/210 
SI 2006/211 
SI 2006/212 
ST 2006/333 
‘SI 2006/364 
SI 2006/365 


SI 2006/497 
SI 2006/498 


SI 2006/499 
SI 2006/567 
SI 2006/568 


SI 2006/569 
SI 2006/570 


SI 2006/571 


SI 2006/572 
SI 2006/573 


SI 2006/574 


SI 2006/575 
SI 2006/614 


SI 2006/643 
SI 2006/843 


SI 2006/912 
SI 2006/964 
SI 2006/1182 


SI 2006/1465 
SI 2006/1543 


SI 2006/1639 
SI 2006/1957 


SI 2006/1958 
SI 2006/1959 


Statutory Instruments 


Title 


Registered Pension Schemes (Meaning of Pension Commencement Lump 
Sum) Regulations 2006 

Pension Benefits (Insurance Company Liable as Scheme Administrator) 
Regulations 2006 

Registered Pension Schemes (Authorised Member Payments) 

Regulations 2006 

Pension Schemes (Reduction in Pension Rates) Regulations 2006 

Taxation of Chargeable Gains (Gilt-edged Securities) Order 2006 

Pension Schemes (Categories of Country and Requirements for Overseas 
Pension Schemes and Recognised Overseas Pension Schemes) 

Regulations 2006 

Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) Regulations 2006 

Pension Schemes (Information Requirements—Qualifying Overseas Pension 
Schemes, Qualifying Recognised Overseas Pensions Schemes and 
Corresponding Relief) Regulations 2006 

Registered Pension Schemes (Authorised Payments) Regulations 2006 
Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2006 

Registered Pension Schemes (Surrender of Relevant Excess) 

Regulations 2006 

Pension Schemes (Relevant Migrant Members) Regulations 2006 

Tonnage Tax (Exception of Financial Year 2006) Order 2006 

Registered Pension Schemes (Modification of the Rules of Existing Schemes) 
Regulations 2006 

Registered Pension Schemes (Unauthorised Payments by Existing Schemes) 
Regulations 2006 

Taxation of Judicial Pensions (Consequential Provisions) Order 2006 
Registered Pension Schemes (Block Transfers) (Permitted Membership 
Period) Regulations 2006 

Registered Pension Schemes (Transfer of Sums and Assets) Regulations 2006 
Registered Pension Schemes (Provision of Information) Regulations 2006 
Registered Pension Schemes (Prescribed Manner of Determining Amount of 
Annuities) Regulations 2006 

Registered Pension Schemes (Splitting of Schemes) Regulations 2006 
Registered Pension Schemes and Overseas Pension Schemes (Electronic 
Communication of Returns and Information) Regulations 2006 

Registered Pension Schemes (Authorised Member Payments) (No 2) 
Regulations 2006 

Taxation of Pension Schemes (Transitional Provisions) Order 2006 

Pension Schemes (Transfers, Reorganisations and Winding Up) (Transitional 
Provisions) Order 2006 

Registered Pension Schemes (Authorised Surplus Payments) 

Regulations 2006 

Pension Protection Fund (Tax) Regulations 2006 

Registered. Pension Schemes (Authorised Payments—Arrears of Pension) 
Regulations 2006 

Films (Definition of “British Film”) Order 2006 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) Regulations 2006 

Energy-Saving Items Regulations 2006 (revoked) 

Authorised Investment Funds (Tax) Regulations 2006 

Investment Trusts and Venture Capital Trusts (Definition of Capital Profits, 
Gains or Losses) Order 2006 


Registered Pension Schemes (Authorised Reductions) Regulations 2006 


Tax Avoidance Schemes (Prescribed esophdas of Arrangements) 
Regulations 2006 

Partnerships (Restrictions on Caatenn aun to a Trade) Regulations 2006 
Registered Pension Schemes (Extension of Migrant Member Relief) 
Regulations 2006 

Pensions Schemes (Taxable Property Provisions) Regulations 2006 


Investment-regulated Pension Schemes etctiod of Tangible Moveable 


Property) Order 2006 


SIS 


Statutory Instruments 10010 


SI Year/No 

SI 2006/1960 
SI 2006/1961 
SI 2006/1962 
SI 2006/1963 


SI 2006/2864 
SI 2006/2865 


SI 2006/2866 
SI 2006/2867 


SI 2006/3170 
SI 2006/3262 


SI 2006/3271 
SI 2006/3281 
SI 2006/3296 
SI 2006/3389 


SI 2006/3399 


SI 2007/46 
SI 2007/303 


SI 2007/304 
SI 2007/494 


SI 2007/678 


SI 2007/766 
SI 2007/792 


SI 2007/826 
SI 2007/831 
SI 2007/850 
SI 2007/945 
SI 2007/963 


SI 2007/964 

SI 2007/1050 
SI 2007/2126 
SI 2007/2145 
SI 2007/2157 


SI 2007/2483 
SI 2007/2485 


SI 2007/2486 


SI 2007/2488 
SI 2007/2532 


SI 2007/2709 
SI 2007/3000 


SI 2007/3104 
SI 2007/3175 


Title 


Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations 2006 

Registered Pension Schemes (Provision of Information) (Amendment) 
Regulations 2006 

Taxation of Pension Schemes (Transitional Provisions) (Amendment) 
Order 2006 

Taxation of Pension Schemes (Consequential Amendments) (No 2) 

Order 2006 

Real Estate Investment Trusts (Breach of Conditions) Regulations 2006 
Real Estate Investment Trusts (Financial Statements of Group Real Estate 
Investment Trusts) Regulations 2006 

Real Estate Investment Trusts (Joint Ventures) Regulations 2006 

Real Estate Investment Trusts (Assessment and Recovery of Tax) 
Regulations 2006 

Taxation of Chargeable Gains (Gilt-edged Securities) (No 2) Order 2006 
Lloyd’s Underwriters (Double Taxation Relief) (Corporate Members) 
Regulations 2006 

Overseas Life Insurance Companies Regulations 2006 

Films (Certification) Regulations 2006 

Taxation of Securitisation Companies Regulations 2006 

Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) (No 2) Regulations 2006 
Finance Act 2006, Section 53(1) (Films and Sound Recordings) (Appointed 
Day) Order 2006 

Finance Act 2004, Section 61(2), (Relevant Percentage) Order 2007 
Capital Allowances (Leases of Background Plant or Machinery for a 
Building) Order 2007 

Long Funding Leases (Elections) Regulations 2007 

Registered Pension Schemes (Standard Lifetime and Annual Allowances) 
Order 2007 

Corporation Tax (Surrender of Terminal Losses on Films and Claims for 
Relief) Regulations 2007 

Transfer of the Northern Ireland Water Service (Tax) Regulations 2007 
Employee Share Schemes (Electronic Communication of Returns and 
Information) Regulations 2007 

Registered Pension Schemes (Bridging Pensions) Regulations 2007 
Energy-Saving Items Regulations 2007 (revoked) 

Tonnage Tax (Exception of Financial Year 2007) Order 2007 

Business Premises Renovation Allowances Regulations 2007 

Finance Act 1995, Section 127(12), (Designated Transactions) 
Regulations 2007 

Finance Act 2003, Paragraph 3(3) of Schedule 26, (Designated Transactions) 
Regulations 2007 

Corporation Tax (Taxation of Films) (Transitional Provisions) 
Regulations 2007 

International Mutual Administrative Assistance in Tax Matters Order 2007 
Insurance Companies (Tax Exempt Business) Regulations 2007 

Money Laundering Regulations 2007 

Finance Act 2007 (Schedules 13 and 14) Order 2007 

Sale and Repurchase of Securities (Modification of Schedule 13 to the 
Finance Act 2007) Regulations 2007 

Sale and Repurchase of Securities (Modification of Beatence) 
Regulations 2007 Aas 
Manufactured Interest (Tax) Regulations 2007 ; 

Finance Act 2007, Schedule 25 (Commencement and Transitional 
Provisions) Order 2007 

Tribunals, Courts and Enforcement Act 2007 (Commencement No 1) 
Order 2007 

Income Tax (Benefits Received by Former Owner of a (Ekéttion for” 
Inheritance Tax Treatment) Regulations 2007 

Tax Avoidance Schemes (Penalty) Regulations 2007 si ec@l\o00S | 
Police and Criminal Evidence Act 1984 (Application to Revenue and ROK. AZ 
Customs) Order 2007 


10011 
SI Year/No 
SI 2007/3186 


SI 2007/3278 
SI 2007/3338 


SI 2007/3402 
SI 2007/3425 
SI 2067/3426 
SI 2007/3507 
SI 2007/3532 


' SI. 2007/3537 
SI 2008/403 


ST 2008/562 
SI 2008/568 


SI 2008/1464 


SI 2008/1520 
SI 2008/1579 


SI 2008/1588 
SI 2008/1926 
SI 2008/1936 
SI 2008/1942 


SI 2008/1948 
SI 2008/2353 
SI 2008/2603 


SI 2008/2646 
SI 2008/2682 


SI 2008/2684 
SI 2008/2698 
SI 2008/2833 
SI 2008/2834 
SI 2008/2835 


SI 2008/2991 
SI 2009/273 
SI 2009/275 
SI 2009/403 


SI 2009/404 
SI 2009/571 


SI 2009/1171 


SI 2009/May 
SI 2009/1343 
SI 2009/1916 
SI 2009/1926 
SI 2009/2031 
SI 2009/2033 


SI 2009/2034 


Statutory Instruments 


Title 


Corporation Tax (Implementation of the Mergers Directive) 

Regulations 2007 

Energy-Saving Items (Income Tax) Regulations 2007 

Securitisation Companies (Application of Section 83(1) of the Finance 
Act 2005: Accounting Standards) Regulations 2007 

Taxation of Insurance Securitisation Companies Regulations 2007 

Real Estate Investment Trusts (Joint Venture Groups) Regulations 2007 
Scientific Research Organisations Regulations 2007 

Recovery of Foreign Taxes Regulations 2007 

Registered Pension Schemes (Authorised Member Payments) 
Regulations 2007 

Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2007 

Serious Crime Act 2007 (Disclosure of Information by Revenue and 
Customs) Order 2008 

Income Tax (Purchased Life Annuities) Regulations 2008 

Finance Act 2007, Schedule 24 (Commencement and Transitional 
Provisions) Order 2008 

(Taxation of Benefits under Government Pilot Schemes (Up-Front Childcare 
Fund) Order 2008 

Energy-Saving Items (Corporation Tax) Regulations 2008 

Corporation Tax (Implementation of the Mergers Directive) 

Regulations 2008 

Taxation of Chargeable Gains (Gilt-edged Securities) Order 2008 
Financing-Arrangement-Funded Transfers to Shareholders Regulations 2008 
Finance Act 2008 Section 135 (Disaster or Emergency) Order 2008 
Friendly Societies (Transfers of Other Business) (Modification of the 
Corporation Tax Acts) Regulations 2008 

Taxes (Fees for Payment by Telephone) Regulations 2008 

Serious Crime Act 2007 (Specified Anti-fraud Organisations) Order 2008 
Taxation of Benefits under Government Pilot Schemes (Better off in Work 
Credit) Order 2008 

Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations 2008 

Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations 2008 

First-tier Tribunal and Upper Tribunal (Chambers) Order 2008 

Tribunal Procedure (Upper Tribunal) Rules 2008 

Transfer of Tribunal Functions Order 2008 (see NIC section in Part 3) 
Appeals from the Upper Tribunal to the Court of Appeal Order 2008 
First-tier Tribunal and Upper Tribunal (Composition of Tribunal) 

Order 2008 

The Taxes (Fees for Payment by Internet) Regulations 2008 

Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009 
Appeals (Excluded Decisions) Order 2009 

Finance Act 2008, Schedule 39 (Appointed Day, Transitional Provision and 
Savings) Order 2009 

Finance Act 2008, Schedule 36 (Appointed Day and Savings) Order 2009 
Finance Act 2008, Schedule 40 (Appointed Day, Transitional Provisions and 
Consequential Amendments) Order 2009 

Registered Pension Schemes (Authorised Payments) Regulations 2009 
Investment Manager (Specified Transactions) Regulations 2009 

Research and Development (Qualifying Bodies) (Tax) Order 2009 
Information Notice: Resolution of Disputes as to Privileged 
Communications Regulations 2009 

General Insurers’ Technical Provisions (Appropriate Amount) (Tax) 
Regulations, 2009 

Special Annual Allowance Charge (Application to Members of 
Currently-Relieved Non-UK Pension Schemes) Order 2009 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations 2009 

Investment Trusts (Dividends) (Optional Treatment as Interest Distributions) 
Regulations 2009 


SIS 


Statutory Instruments 10012 
SI Year/No Title 


SI 2009/2037 
SI 2009/2039 


Corporation Tax (Land Remediation Relief) Order 2009 
Lloyd’s Underwriters (Equalisation Reserves) (Tax) Regulations 2009 


CHRONOLOGICAL LIST OF STATUTORY INSTRUMENTS 


Note—The following is the list of current and amending instruments. 
For the list of current instruments which are reproduced in this work, see above. 
For an alphabetical list, see below. 


SI Year/No 


SI 1956/1230 
SI 1960/2308 


SI 1961/580 


SI 1964/924 
SI 1967/149 
SI 1970/488 
SI 1971/1035 
SI. 1973/317 
SI 1977/1143 
SI 1977/1144 
SI 1978/1159 
SI 1978/1160 


SI 1978/1161 
SI 1979/346 
SI 1979/1576 
SI 1980/1947 
SI 1980/1948 
SI 1982/1236 
SI 1983/311 
SI 1984/322 
SI 1984/323 


ST 1984/1801 
SI 1984/2060 


SI 1985/994 
SI.1985/1252 
ST 1985/1696 


SI 1986/387 
ST 1986/482 
SI 1986/2211 
SI 1987/352 
SI 1987/412 
SI 1987/530 
SI 1987/844 


SI 1987/1513 
SI 1987/1749 


SI 1987/1765 
SI 1988/88 


Title 


IT (Purchased Life Annuities) Regulations 1956 (revoked) 

IT (Purchased Life Annuities) (Amendment) Regulations 1960 (amend 

SI 1956/1230) 

Visiting Forces and Allied Headquarters (Income? Tax and Death Duties) 
(Designation) Order 1961 

Visiting Forces (Income Tax and Death Duties) (Designation) Order 1964 
Capital Gains Tax Regulations 1967 

DTR (Taxes on Income) (General) Regulations 1970 

Mineral Royalties (Tax) Regulations 1971 

DTR (Taxes on Income) (General) (Dividend) Regulations 1973 (revoked) 
Friendly Societies (Life Assurance Premium Relief) Regulations 1977 
Industrial Assurance (Life Assurance Premium Relief) Regulations 1977 
IT (Life Assurance Premium Relief) Regulations 1978 — 

Friendly Societies (Life Assurance Premium Relief) (Amendment) 
Regulations 1978 (amend SI 1977/1143) 

Industrial Assurance (Life Assurance Premium Relief) (Amendment) 
Regulations 1978 (amend SI 1977/1144) 

IT (Life Assurance Premium Relief) Regulations 1979 (amend 

ST 1978/1159) 

Tax, Consumer Credit and Judicature (Northern Ireland Consequential 
Amendments) Order 1979 (amends SI 1978/1159) 

Friendly Societies (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 

Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 

IT (Interest Relief) Regulations 1982 

IT (Interest Relief) (No 2) Regulations 1983 (amend SI 1982/1236) © 
Industrial Assurance (Life Assurance Premium Relief) (Amendment) 
Regulations 1984 (amend SI 1977/1144) 

Friendly Societies (Life Assurance Premium Relief) Gaerne ey 
Regulations 1984 (amend SI 1977/1143)... 

Income Tax (Prescribed Deposit-takers) (No 1) Order 1984 (repealed) 
Capital Allowances (Vehicles for the Disabled) Set eo 
Order 1984 

Films (Certification) Regulations 1985 

IT (Interest Relief) (No 3) Regulations 1985 Gens ST 1982/1236) 
Income Tax ( Comspa site Rate) (Prescribed eRe | meer 1985 
(repealed) neo 

CGT (Parallel Poole) Regulations 1986 : 

IT (Building Societies) Regulations 1986 (see SV 1990/2231: SI 191/512) 
Charitable Deductions (Approved Schemes) Regulations 1986 — 

Pension Scheme Surpluses (Administration) Regulations 1987 (lapsed) 
Pension Scheme Surpluses (Valuation) Regulations nee a. 

IT (Entertainers ‘and Sportsmen) Regulations 1987. P12 7\200 
IT (Building pagienes) ee Regulations 1987 (amend 

SI 1986/482) | isan isis GLO [\e 
Occupational Pension Schemes (Maximum Rate? Dunp Sum) 

Regulations 1987 (lapsed) > lsucnd age = LEOS\C00S 12 


~ Occupational ‘Pension Schemes (Additional Voluncary Contributions) 


Regulations 1987 (lapsed). ; WA xeT EEOS\CONE 12 
Personal Pension Schemes (Provisional (AB thrvea Regulations 1987 (lapsed) 
DTR (Taxes on Income) (Foreign Loan rte: rea aos 19PBB\WONE 12 
(revoked) luyaA 


= 
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SI Year/No 

SI 1988/266 

SI 1988/267 

SIT 1988/504 

SI 1988/993 

SI 1988/1012 


SI 1988/1013 


_ SI 1988/1014 


SIT 1988/1347 
SI 1988/1436 


SI 1989/469 
SI 1989/992 


ST 1989/1115 


SI 1989/1297 
SI 1989/1299 
SI 1989/2290 


SI 1989/2387 
ST 1990/585 


ST 1990/586 
ST 19901626 


SI 19901678 
SI 1990/1671 
ST 1990/2101 


SI 1990/2231 
SI 1990/2232 
SI 1990/2361 
ST 1990/2546 


ST 1991/512 
ST 1991/733 
ST 1991/889 


ST 1991/1614 » 


ST 1991/1997 
ST 1991/2774 
ST 1991/2808 


SI 1992/10 
ST 1992/11 


SI.1992/12 
SI 1992/13 


SI 1992/14 
SI 1992/15 
SI 1992/42 


SI 1992/568 | 
ST 19921569 


Statutory Instruments 
Title 


CGT (Definition of Unit Trust Scheme) Regulations 1988 

IT (Definition of Unit Trust Scheme) Regulations 1988 

Occupational Pension Schemes (Rate of Tax under Paragraph 2(2) of 
Seat of Schedule 5 to the Finance Act 1970) Order 1988 (see TA 1988 

S 

Personal Pension Schemes (Establishment of Schemes) Order 1988 (amends 
TA 1988 s 632) 

Personal Pension Schemes (Minimum Contributions under the Social 
Security Act 1986) Regulations 1988 

Personal Pension Schemes (Relief at Source) Regulations 1988 

Personal Pension Schemes (Transfer Payments) Regulations 1988 (revoked) 
IT (Interest Relief) (Housing Associations) Regulations 1988 (lapsed) 
Occupational Pension Schemes (Transitional Provisions) Regulations 1988 
(lapsed) 

Personal Equity Plan Regulations 1989 

Transfer of Functions (Economic Statistics) Order 1989 (amend 

SI 1987/412) 

Personal Pension Schemes (Transfer Payments) (Amendment) 
Regulations 1989 (amend SI 1988/1014) (revoked) 

Taxes (Interest Rate) Regulations 1989 

IT (Stock Lending) Regulations 1989 (revoked) 

Pension Scheme Surpluses (Valuation) (Amendment) Regulations 1989 
(amend SI 1987/412) 

Private Medical Insurance (Tax Relief) Regulations 1989 

Occupational Pension Schemes (Additional Voluntary Contributions) 
(Amendment) Regulations 1990 (amend SI 1987/1749) 

Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication 
of Earnings Cap) Regulations 1990 (lapsed) 

IT (Purchased Life Annuities) (Amendment) Regulations 1990 (amend 

SI 1956/1230) 

Personal Equity Plan (Amendment) Regulations 1990 (amend SI 1989/469) 
Movements of Capital (Required Information) Regulations 1990 
Retirement Benefit Schemes (Continuation of Rights of Members of 
Approved Schemes) Regulations 1990 (lapsed) 

IT (Building Societies) (Dividends and Interest) Regulations 1990 

IT (Deposit-takers) (Interest Payments) Regulations 1990 

Tax-exempt Special Savings Account Regulations 1990 

Life Assurance (Apportionment of Receipts of Participating Funds) 
(Applicable Percentage) (Amendment) Order 1990 (amend SI 1990/1541) 
IT (Building Societies) (Annual Payments) Regulations 1991 (repealed) 
Personal Equity Plan (Amendment) Regulations 199] (amend SI 1989/469) 
Taxes (Interest Rate) (Amendment) Regulations 199] (amend 

SI 1989/1297) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) Regulations 1991 (lapsed) 

Companies Act 1989 (Eligibility for Appointment as Company Auditor) 
(Consequential Amendments) Regulations 1991 (amend SI 1985/994) 
Personal Equity Plan (Amendment No 2) Regulations 199] (amend 

SI 1989/469) 

IT (Purchased Life Annuities) (Amendment) Regulations 199] (amend 

SI 1956/1230) 

IT (Building Societies) (Audit Powers) Regulations 1992 

IT (Building Societies) (Dividends and Interest) (Amendment) 

Regulations 1992 (amend SI 1990/2231) 

IT (Deposit-takers) (Audit Powers) Regulations 1992 

IT (Deposit-takers) (Interest Payments) (Amendment) Regulations 1992 
(amend SI 1990/2232) 

IT (Deposit-takers) (Non-residents) Regulations 1992 

IT (Interest Payments) (Information Powers) Regulations 1992 


» Taxes (Relief for Gifts) (Designated Sanaa Establishments) 


Regulations 1992 
IT (Dealers in Securities) Regulations 1992 
IT (Dividend Manufacturing) Regulations 1992 (revoked) 


SIS 


SI Year/No 
ST 1992/57] 


ST 1992/623 
ST 19921734 


ST 19921746 
ST 1992/1311 


ST 1992/1655 


ST 1992/2074 
ST 1992/2075 


SI 1992/2326 


SI 1992/2744 
SI 1992/2915 


SI 1992/3066 
ST 1992/3133 


ST 1992/3234 
ST 19931561 


SI 1993/743 
SI 1993/744 
SI 1993/756 
SI 1993/950 
ST 1993/1074 
ST 1993/1082 
ST 1993/1623 
S11993/1957 


SI 1993/2004 
ST 1993/2212 


ST 199312276 
ST 1993/3016 


ST 1993/3109 
ST 1993/3112 
ST 1993/3118 
ST 1993/3219 
ST 1993/3220 
ST 1993/3221 


SI 1994/236 
ST 1994/295 


ST 1994/296 


ST 19941775 
SI 1994/777 


Statutory Instruments 10014 
Title 


IT (Definition of Unit Trust Scheme) (Amendment) Regulations 1992 
(amend SI 1988/267) 

Personal Equity Plan (Amendment) Regulations 1992 (amend SI 1989/469) 
Vocational Training (Public Financial Assistance and Disentitlement to Tax 
Relief) Regulations 1992 (lapsed) 

Vocational Training (Tax Relief) Regulations 1992 (lapsed) 

Transfer of Functions (National Heritage) Order 1992 (amend 

SI 1985/994) 

Friendly Societies (Modification of the Corporation Tax Acts) 

Regulations 1992 (revoked) 

IT (Manufactured Interest) Regulations 1992 (revoked) 

Taxes (Interest Rate) (Amendment No 3) Regulations 1992 (amend 

SI 1989/1297) 

Insurance Companies (Pension Business) (Transitional Provisions) 
Regulations 1992 

IT (Insurance Companies) (Expenses of Management) Regulations 1992 
IT (Building Societies) (Dividends and Interest) (Amendment No 2) 
Regulations 1992 (amend SI 1990/2231) 

Corporation Tax Acts (Provisions for Payment of Tax and Returns) 
(Appointed Days) Order 1992 

IT (Definition of Unit Trust Scheme) (Amendment No 2) Regulations 1992 
(amend SI 1988/267) 

IT (Prescribed Deposit-takers) Order 1992 (repealed) 

Taxes (Relief for Gifts) (Designated Educational Establishments) 
(Amendment) Regulations 1993 (amend SI 1992/42) 

IT (Sub-contractors in the Construction Industry) Regulations 1993 
(revoked) 

IT (Employments) Regulations 1993 

Personal Equity Plan (Amendment) Regulations 1993 (amend SI 1989/469) 
Capital Gains Tax (Gilt-edged Securities) Order 1993 

Vocational Training (Public Financial Assistance and Disentitlement to. Tax 
Relief) (Amendment) Regulations 1993 (amend SI 1992/734 (lapsed)) 
Vocational Training (Tax Relief) (Amendment) Regulations 1993 (amend 
ST 1992/746 (lapsed)) 

Debts of Overseas Governments (Determination of Relevant Percentage) 
(Amendment) Regulations 1993 (amend SI 1990/2529) 

Double Taxation Relief (Taxes on Income) (General) (Manufactured 
Overseas Dividends) Regulations 1993 

IT (Manufactured Overseas Dividends) Regulations 1993 

Taxes (Interest Rate) (Amendment No 3) Regulations 1993 (amend 

SI 1989/1297) 

IT (Employments) (Amendment) Regulations 1993 (amend SI 1993/744) 
Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) Regulations 1993 (lapsed) 

Insurance Companies (Pension Business) (Transitional Provisions) 
(Amendment) Regulations 1993 (amend SI 1992/2326) 

Friendly Societies (Provisional Repayments for Exempt Business) 
Regulations 1993 (revoked) 

Vocational Training (Tax Relief) (Amendment No ) Regulations 1993 
(amend SI 1992/746 (lapsed)) 

Occupational Pension Schemes (Transitional Provisions) (Amendment) 
Regulations 1993 (amend SI 1988/1436) 

Retirement Benefits Schemes (Continuation of Rights of MembersaF 
Approved Schemes) (Amendment) Regulations 1993 (amend SI 1990/2101) 
Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication 
of Earnings Cap) (Amendment) Regulations 1993 (amend SI 1990/586) 
Distraint by Collectors (Fees, Costs and Charges) Regulations 1994 

IT (Deposit-takers) (Interest Payments) (Amendment) Regulations f 994 
(amend SI 1990/2232) : 

IT (Building Societies) (Dividends and Interest) (Amendment) cf \ 0 [J 
Regulations 1994 (amend SI 1990/2231) 

IT (Employments) (Amendment) Regulations 1994 (amend SI 1993/744). 12 
IT (Car Benefits) (Replacement Accessories) Regulations 1994 (revoked) ~ 


eS 


10015 
SI Year/No 


SI 1994/778 
SI 1994/1212 
ST 1994/1307 


ST 1994/1479 
ST 1994/1518 
ST 1994/1527 
ST 1994/1567 
SI 1994/1811 
SI 1994/1812 
ST 1994/1813 


SI 1994/2318 
SI 1994/2656 
ST 1994/3036 


SI 1994/3226 
SI 1994/3227 


ST 1994/3228 
ST 1994/3229 


SI 1994/3230 
SI 1994/3231 
ST 1994/3232 


ST 1994/3233 
ST 1994/3278 
ST 1995/1171 


SI 1995/35] 
ST 19951352 
SI 1995/353 
ST 1995/408 


ST 1995/447 
ST 1995/448 
ST 1995/853 


SI 1995/917 
ST 1995/1184 


ST 1995/1185 
ST 1995/1211 
ST 1995/1212 


ST 1995/1213 
ST 1995/1223 


Statutory Instruments 


Title 


IT (Replacement Cars) Regulations 1994 (revoked) 
IT (Employments) (Notional Payments) Regulations 1994 


Taxes (Interest Rate) (Amendment) Regulations 1994 (amend 

SI 1989/1297) 

IT (Definition of Unit Trust Scheme) (Amendment) Regulations 1994 
(amend SI 1988/267) 

Private Medical Insurance (Disentitlement to Tax Relief and Approved 
Benefits) Regulations 1994 (lapsed) 

Private Medical Insurance (Tax Relief) (Amendment) Regulations 1994 
(amend SI 1989/2387) 

Taxes (Interest Rate) (Amendment No 2) Regulations 1994 (amend 

SI 1989/1297) 

Special Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 

General Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 

General and Special Commissioners (Amendment of Enactments) 
Regulations 1994 (amend SI 1967/149, SI 1993/744) 

IT (Authorised Unit Trusts) (Interest Distributions) Regulations 1994 
Capital Gains Tax (Gilt-edged Securities) Order 1994 

Insurance Companies (Pension Business) (Transitional Provisions) 
(Amendment) Regulations 1994 (amend SI 1992/2326) 

Exchange Gains and Losses (Transitional Provisions) Regulations 1994 
Exchange Gains and Losses (Alternative Method of Calculation of Gain 
or Loss) Regulations 1994 

Exchange Gains and Losses (Deferral of Gains and Losses) 

Regulations 1994 (lapsed) 

Exchange Gains and Losses (Excess Gains and Losses) Regulations 1994 
(lapsed) 

Local Currency Elections Regulations 1994 (lapsed) 

Exchange Gains and Losses (Insurance Companies) Regulations 1994 


Exchange Gains and Losses (Debts of Varying Amounts) Regulations 1994 
(insert FA 1993 s 136A) 

Currency Contracts and Options (Amendment of Enactments) Order 1994 
(amends FA 1993 s 126, FA 1994 s 150) 

Overseas Life Assurance Fund (Amendment) Order 1994 (amends TA 1988 
Sch 19AA) 

Friendly Societies (Taxation of Transfers of Business) Regulations 1995 
(revoked) 

Lloyd’s Underwriters (Tax) Regulations 1995 

Lloyd's Underwriters (Tax) (1992-93 to 1996-97) Regulations 1995 (spent) 
Lloyd’s Underwriters (Special Reserve Fund) Regulations 1995 
Exchange Gains and Losses (Transitional Provisions) (Amendment) 
Regulations 1995 (amend SI 1994/3226) 

IT (Employments) (Amendment No 2) Regulations 1995 (amend 

SI 1993/744) 

IT (Sub-contractors in the Construction Industry) (Amendment No 2) 
Regulations 1995 (amend SI 19931743) (revoked) 

IT (Employments) (Incapacity Benefit) Regulations 1995 (amend 

SI 1993/744) 

Profit-Related Pay (Shortfall Recovery) Regulation 1995 (lapsed) 

IT (Building Societies) (Dividends and Interest) (Amendment) 

Regulations 1995 (amend SI 1990/2231) 

Lloyd’s Underwriters (Special Reserve Funds) (Amendment) 

Regulations 1995 (amend SI 1995/353) 


Life Assurance (Apportionment of Receipts of Participating Funds) 
(Applicable Percentage) (Amendment) Order 1995 (amend SI 1990/1541) 


IT (Interest Relief) (Housing Associations) (Amendment) Regulations 1995 
(amend SI 1988/1347) 

IT (Interest Relief) (Amendment) Regulations 1995 (amend SI 1982/1236) 
IT (Employments) (Amendment No 3) Regulations 1995 (amend 

SI 1993/744) 


sis 


Statutory Instruments 10016 


SI Year/No 

ST 1995/1284 
ST 1995/1324 
SI 1995/1370 


ST 1995/1539 
ST 1995/1551 


SI 1995/1730 
ST 1995/1929 
SI 1995/1979 
SI 1995/2050 
ST 1995/2052 
ST 1995/2151 


SI 1995/2902 
ST 1995/2934 


SI 1995/3036 
ST 1995/3103 
ST 1995/3134 


SI 1995/3192 
SI 1995/3220 


ST 1995/3224 
ST.1995/3225 
SI. 1995/3237 
SI 1995/3238 
SI 1995/3239 
ST 1995/3274 
ST 1995/3287 
ST 1996/1 

ST 1996/223 
ST 1996/1673 
ST 1996/781 
ST 19961782 
ST 19961783 


ST 1996/804 


ST 1996/805 


ST 19961844 


ST 19961846 
ST 1996/980 


Title 


IT (Employments) (Amendment No 4) Regulations 1995 (amend 

SI 1993/744) 

IT (Manufactured Overseas Dividends) (Amendment) Regulations 1995 
(amend SI 1993/2004) 

Deposit-takers (Interest Payments) (Discretionary or Accumulation 
Trusts) Regulations 1995 

Personal Equity Plan (Amendment) Regulations 1995.(amend SI 1989/469) 
Double Taxation Relief (Manufactured Overseas Dividends) (Amendment) 
Regulations 1995 (amend SI 1993/1957) 

Insurance Companies (Taxation of Reinsurance Business) 

Regulations 1995 

Tax-exempt Special Savings Account (Amendment) Regulations 1995 
(amend SI 1990/2361) 

Venture Capital Trust Regulations 1995 

IT (Dealers in Securities) (Tradepoint) Regulations 1995 (lapsed) 

IT (Manufactured Dividends) (Tradepoint) Regulations 1995 (revoked) 
Distraint by Collectors (Fees, Costs and Charges) (Amendment) 
Regulations 1995 (amend SI 1994/236) 

Taxation of Income from Land (Non-residents) Regulations 1995 

tei ( CHE CARER, Securities) (Gross Payments of Interest) Regulations 1995 
(lapsed) 

Manufactured Payments and Transfer of Securities (Tax Relief) 
Regulations 1995 

rae ah Benefits Schemes (Information Powers) Regulations 1995 
(lapsed) 

Insurance Companies (Pension Business) (Transitional Provisions) 
(Amendment) Regulations 1995 (amend SI 1992/2326) 

Retirement Age of General Commissioners Order 1995 (revoked) 

Sale and Repurchase of Securities (Modification of Enactments) 
Regulations 1995 (revoked) 

Gilt-edged Securities (Periodic Accounting for Tax on Interest) — 
Regulations 1995 (lapsed) 

Lloyd's Underwriters (Gilt-edged Securities) (Periodic Accounting for Tax 
on Interest) Regulations 1995 (lapsed) 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
Regulations 1995 

Insurance Companies (Overseas Life Assurance Business) (Tax Credit) 
Regulations 1995 (lapsed) 

Tax-exempt Special Savings Account (Relevant European Institutions) 
Regulations 1995 

Vocational Training (Public Financial Assistance and Disentitlement to Tax 
Relief) (Amendment) Regulations 1995 (amend SI 1992/734 (lapsed)) 
Personal Equity Plan (Amendment No 2) Regulations 1995 (amend 

SI 1989/469) 

Insurance Companies (Pension Business) (Transitional Provisions) 
(Amendment) Regulations 1996 (amend SI 1992/2326) 

IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations 1996 (amend SI 1990/2231) 

Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations 1996 (amend SI 1994/3231) 

Lloyd's Underwriters (Tax) (Amendment) Regulations 1996 (amend 

SI 1995/351) 

Lloyd's Underwriters (Tax) (1992-93 to 1 996-97) (Amendment) -* 
Regulations 1996 (amend. SI 1995/352 (spent)). 

Double Taxation Relief (Taxes on Income) (sang? (Amendment) 
Regulations 1996 (amend SI 1970/488) 

IT (Employments) (Amendment) Regulations 1996 (amend SI 193/744) 
Personal Pension Schemes (Deferred Annuity meat, (Acceptance of ~ 
Contributions) Regulations 1996 (lapsed) 

Tax-exempt Special Savings Account (Amendment Regulations L99G29\ V2. 
(amend SI 1990/2361) 

Personal Equity Plan darinciiveecd) Feedlations 996 (amend SI 1989/469). 


IT (Employments) (Amendment No 2) a-ha ne 1 996 (amend — We ee}, \2 


SI 1993/744) 


10017 

SI Year/No 
ST 1996/98] 
ST 1996/1014 
ST 1996/1015 


SI 1996/1031 
ST 1996/1179 


ST 1996/1181 
"ST 1996/1182 
SI 1996/1184 
SI 1996/1185 
SI 1996/1229 
SI 1996/1311 
SI 1996/1312 
SI 199611323 
SI 1996/1347 
| ST 1996/1348 
SI 1996/1349 
SI 1996/1355 
SI 1996/1485 
SI 1996/1582 


SI 1996/1583 
SI 1996/1585 
ST 1996/1621 


SI 1996/1654 


ST.1996/1780 


SI 1996/1826 
ST 1996/2381 


SI 1996/2396 
ST 1996/2554 


ST 1996/2616 


ST 1996/2631 ~ 


ST 199612642. 


ST 1996/2643 


ST 1996/2645 


ST 1996/2646 
ST 199612654. 


Statutory Instruments 


Title 


IT (Sub-contractors in the Construction Industry) (Amendment) 
Regulations 1996 (amend SI 1993/743) (revoked) 

Lloyd’s Underwriters (Gilt-edged Securities) (Periodic Accounting for Tax 
on Interest) (Amendment) Regulations 1996 (amend SI 1995/3225) 
Gilt-edged Securities (Periodic Accounting for Tax on Interest) 
(Amendment) Regulations 1996 (amend SI 1995/3224) 

Capital Gains Tax (Gilt-edged Securities) Order 1996 

European Investment Bank (Designated International Organisation) 
Order 1996 (repealed) 

Gilt-edged Securities (Periodic Accounting for Tax on Interest) 
(Amendment No 2) Regulations 1996 (amend SI 1995/3224) 

Lloyd's Underwriters (Gilt-edged Securities) (Periodic Accounting for Tax 
on Interest) (Amendment No 2) Regulations 1996 (amend SI 1995/3225) 
Income Tax UInterest Relief) (Amendment) Regulations 1996 (amend 

SI 1982/1236) 

Vocational Training (Tax Relief) (Amendment) Regulations 1996 (amend 
SI 1992/746 (lapsed)) 

Income Tax (Manufactured Overseas Dividends) (Amendment) 
Regulations 1996 (amend SI 1993/2004) 

me Pension Schemes (Tables of Rates of Annuities) Regulations 1996 
(lapsed) 

Income Tax (Employments) (Amendment No 3) Regulations 1996 (amend 
SI 1993/744) 

Capital Allowances Act 1990, section 33A, (Appointed Day) Order 1996 
(lapsed) 

Exchange Gains and Losses (Alternative Method of Calculation of Gain or 
Loss) (Amendment). Regulations 1996. (amend SI 1994/3227) 

Exchange Gains and Losses (Deferral of Gains and Losses) (Amendment) 
Regulations 1996 (amend SI 1994/3228) 

Exchange Gains and Losses (Transitional Provisions) (Amendment) 
Regulations 1996 (amend SI 1994/3226) 

Personal Equity Plan (Amendment No.2) Regulations 1996 (amend 

SI 1989/469) 

Exchange Gains and Losses (Insurance Companies) (Amendment No 2) 
Regulations 1996 (amend SI 1994/3231) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Excepted Schemes) Regulations 1996 (lapsed) 

Capital Gains Tax (Pension Funds Pooling Schemes) Regulations 1996 
Income Tax (Pension Funds Pooling Schemes) Regulations 1996 
Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations 1996 (amend SI 1995/1730) 

Income Tax (Payments on Account) Regulations 1996 

Income Tax (Paying and Collecting Agents) Regulations 1996 (lapsed) 
Manufactured Overseas Dividends (French Indemnity Payments) 
Regulations 1996 

Income Tax (Employments) (Amendment No 4) Regulations 1996 (amend 
SI 1993/744) 

Taxation of Benefits under Pilot Schemes (Earnings Top-up) Order 1996 
Income Tax (Employments) (Amendment No 5) Regulations 1996 (amend 
SI 1993/744) 

Income Tax (Interest Relief) (Housing Associations) (Amendment) 
Regulations 1996 (amend SI 1988/1347) 

Income Tax. (Eerihelopusersi) (Amendment No 6) Reaasions 1996 (amend 


. SI 1993/744) 


Manufactured Overseas Dividends (French Indemnity Payments) 


(Amendment) Regulations 1996 (amend SI 1996/1826) 


Income Tax (Manufactured Overseas Dividends) (Amendment No 2) 


Regulations. 1996 (amend SI 1993/2004) 


Income and Corporation Taxes Act 1988, section 737A (Appointed Day) 


_ Order 1996 (see TA 1988 s 737A) 


Finance Act 1996, section 159, (Appointed Day) Order (see FA 1996 s 159) 
Double Taxation Relief (Manufactured Overseas Dividends) (Amendment). 
Regulations 1996 (amend SI 1993/1957) 


SIS 


Statutory Instruments 10018 


SI Year/No 
ST 1996/2953 
ST 1996/2969 


SI 1996/2991 
ST 1996/3049 


ST 1996/3113 
ST 1996/3114 
ST 1996/3115 
ST 1996/3187 


ST 1996/3233 


ST 1996/3234 


S1-1997/57 
SI 1997/133 


SI 1997/168 
ST 1997/212 


ST 1997/213 
ST 1997/214 
SI 1997/265 


ST 1997/405 
SI 1997/473 


SI 1997/474 
ST 1997/480 
ST 1997/481 


ST 1997/511 
ST 19971635 


ST 1997/661 
ST 1997/987 
ST 1997/988 


SI 1997/992 
SI 1997/993 
SI 1997/1154 
SI 1997/1155 


SI 1997/1158 
ST 1997/1603 
ST 1997/1681 


ST 1997/1715 


Title 


Income Tax (Furnished Accommodation) (Basic Amount) Order 1996 (see 
F(No 2)A 1992 Sch 10 para 6) 

Income Tax (Employments) (Notional Payments) (Amendment) 
Regulations 1996 (amend SI 1994/1212) 


Insurance Companies (Reserves) (Tax) Regulations 1996 

Vocational Training (Public Financial Assistance and Disentitlement to Tax 
Relief) (Amendment) Regulations 1996 (amend SI 1992/734 (lapsed)) 
Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication 
of Earnings Cap) (Amendment) Regulations 1996 (amend SI 1990/586) 


Retirement Benefit Schemes (Continuation of Rights of Members of 
Approved Schemes) (Amendment) Regulations 1996 (amend SI 1990/2101) 


Occupational Pension Schemes (Transitional Provisions) (Amendment) 
Regulations 1996 (amend SI 1988/1436) 


Taxes (Interest Rate) (Amendment No 4) Regulations 1996 (amend 

SIT 1989/1297) 

Retirement Benefit Schemes (Continuation of Rights of Members of 
Approved Schemes) (Amendment No 2) Regulations 1996 (amend 

ST 1990/2101) 

Occupational Pension Schemes (Transitional Provisions) (Amendment No 2) 
Regulations 1996 (amend SI 1988/1436) 

Electronic Lodgement of Tax Returns Order 1997 

Finance Act 1996, Schedule 35, (Appointed Day) Order 1997 (not 
reproduced) 

International Organisations (Miscellaneous Exemptions) Order 1997 
Authorised Unit Trusts Interest Distributions) (Qualifying Investments) 
Order 1997 (amends TA 1988 s 468L) 

Unit Trust Schemes and Offshore Funds (Non-qualifying Investments Test) 
Order 1997 (amends FA 1996 Sch 10 para 8) 

Income Tax (Employments) (Amendment) Regulations 1997 (amend 

SI 1993/744) 

Life Assurance and Other Policies (Keeping of Information and Duties of 
Insurers) Regulations 1997 

Lloyd’s Underwriters (Double Taxation Relief) Regulations 1997 

Friendly Societies (Modification of the Corporation Tax Acts) 

Regulations 1997 (revoked) 

Friendly Societies (Provisional Repayments for Exempt Business) 
(Amendment) Regulations 1997 (amend SI 1993/3112, now revoked) 
Personal Pension Schemes (Transfer Payments) (Amendment) 

Regulations 1997 (amend SI 1988/1014) (revoked) 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations 1997 (amend SI 1995/3237) 

Personal Equity Plan (Amendment) Regulations 1997 (amend SI 1989/469) 
Vocational Training (Public Financial Assistance and Disentitlement to Tax 
Relief) (Amendment) Regulations 1997 (amend SI ,1992/734 (lapsed)) 
Vocational Training (Tax Relief) (Amendment) Regulations 1997 (amend 
SI 1992/746 (lapsed)) 

Stock Lending and Manufactured Payments (Revedattons and Amendments) 
Regulations 1997 (revoke/amend numerous Statutory Instruments) 
Income Tax (Manufactured Overseas Dividends) kediesicaenenty 
Regulations 1997 (amend SI 1993/2004) 

Manufactured Interest (Tax) Regulations 1997 otdked) 

Manufactured Dividends (Tax) Regulations 1997. 

Open-ended Investment Companies (Tax) Regulations 1997 (revoked) 
Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations 1997 (amend SI 1994/3231) 

Income Tax (Schedule 22 to the Finance Act OY) Sepeee + poneents) 
Regulations 1997 

eae Act 1997, Section 110, sex amailcng Day) Onder 1997 — FA 1997 
S 

Taxes (Interest Rate) etincnarnent) Regulations 1 997 (amend 

SI 1989/1297) ASA We 


Open-ended Investment erdpuniee (Tax) (Amendment Regulations 1997 
(amend SI 1997/1154) 
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SI Year/No 
ST 1997/1716 
ST 1997/2388 
ST 1997/249] 
ST 1997/2668 


SI 1997/2681 
STI 199712706 


ST 1997/2707 
SI 1997/2708 


SI 1997/2781 
ST 1997/2865 


ST 1997/2877 


SI 1998/31] 
ST 1998/354 


ST 1998/728 


ST 19981729 


ST 1998/1315 


SI 1998/1513 


SI 1998/1514 
SI 1998/1868 
SI 1998/1869 
SI 1998/1870 
ST 1998/1871 


ST 1998/1872 
ST 1998/1891 
ST 1998/2484 


ST 1998/2620 
SI 1998/2622 


ST 1998/3081 
SI 1998/3132 
SI 1998/3173 
ST 1998/3174 


SI 1998/3175 
SI 1998/3176 


SI 1998/3177 
SI 1998/3178 
ST 1999/70 


SI 1999/358 


Statutory Instruments 


Title 


Personal Equity Plan (Amendment No 2) Regulations 1997 (amend 
SI 1989/469) 


Personal Pension Schemes (Establishment of Schemes) Order 1997 (amends 
TA 1988 s 632) 

Income Tax (Payments on Account) (Amendment) Regulations 1997 
(amend SI 1996/1654) 

Building Societies Act 1997 (Commencement No 3) Order 1997 (see TA 
1988 Sch 12(2)) 

Lloyd’s Underwriters (Partnerships) (Tax) 1997 

Income Tax (Manufactured Overseas Dividends) (Amendment No 2) 
Regulations 1997 (amend SI 1993/2004) 

Taxes (Interest Rate) (Amendment No 2) Regulations 1997 (amend 

SI 1989/1297) 

Finance Act 1989 Section 178(1) (Appointed Day) Order 1997 (not 
reproduced) 

Transfer of Functions (Insurance) Order 1997 (amends TA 1998 s 431(2)) 
Insurance Companies (Pension Business) (Transitional Provisions) 
(Amendment) Regulations 1997 (amend SI 1992/2326) 

Friendly Societies (Modification of the Corporation Tax Acts) (Amendment 
No 2) Regulations 1997 (amend SI 1997/473) 

Finance Act 1989 Section 178(1) (Appointed Day) Order 1998 

Police Act 1997 (Commencement No 5 and Transitional Provisions) 

Order 1998 (see TA 1988 s 842A) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) (Amendment) Regulations 1998 (amend 

ST 1991/1614) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Excepted Provisions) Regulations 1998 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) (Amendment No 2) Regulations 1998 (amend 
SI 1991/1614) 

Visiting Forces and Allied Headquarters (Income Tax and Capital Gains 
Tax) (Designation) Order 

Visiting Forces (Income Tax and Capital Gains Tax) (Designation) Order 
Gifts for Relief in Poor Countries (Designation) Order 1998 

Personal Equity Plan (Amendment) Regulations 1998 (amend SI 1989/469) 
Individual Savings Account Regulations 1998 

Individual Savings Account (Insurance Companies) Regulations 1998 
(lapsed) 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations 1998 (amend SI 1995/3237) 

Income Tax (Employments) (Notional Payments) (Amendment) 
Regulations 1998 (amend SI 1994/1212) 

Income Tax (Employments) (Amendment) Regulations 1998 (amend 

SI 1993/744) 

Finance Act 1995, Section 139(3), (Appointed Day) Order 1998 

Income Tax (Sub-contractors in the Construction Industry) (Amendment) 
Regulations 1998 (amend ST 1993/743) (revoked) 

Controlled Foreign Companies (Excluded Countries) Regulations 1998 
Civil Procedure Rules 1998 (Orders 53, 55, 77 and 91 only) 

Finance Act 1994, Section 199, (Appointed Day) Order 1998 

Individual Savings Account (Amendment) Regulations 1998 (amend 

SI 1998/1870 and SI 1998/1871) 

Corporation Tax (Instalment Payments) Regulations 1998 

Taxes (Interest Rate) (Amendment No 2) Regulations 1998 (amend 

SI 1989/1297) 

European Single Currency (Taxes) ae re 1998 

Scotland Act 1998 (Commencement) Order 1998 

Income Tax (Employments) (Amendment) Regulations 1999 (amend 

SI 1993/744) 

Corporation Tax (Treatment of Unrelieved Surplus Advance Corporation 
Tax) Regulations 1999 


SIS 


SI Year/No 
ST 1999/418 
ST 1999/419 
SI 1999/498 
SI 1999/564 
ST 1999/597 
ST 1999/619 
ST 1999/620 
ST 1999/62] 
SI 1999/622 
SI 1999/623 
SI 1999/624 
ST 1999/819 
ST 1999/824 
ST 1999/825 
SI 1999/881 
SI 1999/1029 
SI 1999/1408 
ST 1999/1643 
ST 1999/1927 
ST 1999/1928 
ST 1999/1929 
ST 1999/1953 
ST 1999/1963 
ST 1999/1964 
SI 1999/2118 
SI 1999/2155 


SI 1999/2156 
ST 1999/2159 


ST 1999/2224 
ST 1999/2334 


ST 1999/2386 
ST 1999/2538 
ST 1999/2636 
ST 1999/2637 
ST 1999/2839 


SI 1999/2975 


Statutory Instruments 10020 


Title 


Social Security Act 1998 (Commencement No 3). Order 1999 (see TA 1988 
Sivzy 

Taxes (Interest Rate) (Amendment) Regulations 1999 (amend 

SI 1989/1297) 

Insurance Companies (Capital Redemption Business) (Modification of 
the Corporation Tax Acts) Regulations 1999 

Finance Act 1993, Section 86(2), (Fish Quota) onda 1999 

Income Tax (Indexation) Order 1999 (see TA: 1988-ss 1, 257, 257A, 265(1)) 
Finance Act 1998, Section 37, (Appointed: Day) Order 1999 

Gilt-edged Securities (Periodic Accounting for Tax on Interest) 
(Amendment) Regulations 1999 (amend SI 1995/3224) 

Manufactured Dividends (Tax) Amendment Regulations 1999 (amend 

SI 1997/993) 

Friendly Societies (Provisional Repayments for Exempt Business) 
Regulations 1999 (lapsed) 

Insurance Companies (Gilt-edged Securities) (Periodic Accounting for Tax 
on Interest) Regulations 1999 (lapsed) 

Friendly Societies (Gilt-edged Securities) (Periodic Accounting for Tax on 
Interest) Regulations 1999 (lapsed) 

Venture Capital Trusts (Amendment) Regulations 1999 (amends 

SI 1995/1979) 

Income Tax (Employments) (Amendment No 2) Regulations 1 999 (amend 
SI 1993/744) 

Income Tax (Sub-contractors in the Construction Industry) (Amendment) 
Regulations 1999 (amend SI 1993/743) (revoked) 

Overseas Insurers (Tax Representatives) Regulations 1999 

Personal Portfolio Bonds (Tax) Regulations 1999 

Non-resident Companies (General Insurance Business) Regulations 1999 
Insurance Companies (Loan Relationships) (Election for Accruals Basis) 
Order 1999 (amends FA 1996 Sch 11 para 5(6)) 

Double Taxation Relief (Taxes on Income) Genera? (Dividend) (Revocation) 
Regulations 1999 (revoke SI 1973/317) 

Taxes (Interest Rate) (Amendment No 2) Regulations 1999 (amend 

ST 1989/1297) 

Corporation Tax (Instalment Payments) (Amendment) Regulations 1999 
(amend SI 1998/3175) 

Capital Gains Tax (Definition of Permanent Interest Bearing Share) 
Regulations 1999 (amend TCGA 1992's 117) 

Retirement Benefits Schemes (Continuation of Rights of Members of 
Approved Schemes) (Amendment) Regulations 1999 (amend SI 1990/2101) 
Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) (Amendment) Regulations 1999 
(amend SI 1993/3106)(lapsed) 

Gifts for Relief in Poor Countries (Designation of Kosovo) RES 1999 
Income Tax (Employments).(Amendment No 3) Regulations 1999 (amend: 
SI 1993/744) 

Finance Act 1995, Section 139(3), (Appointed Day) yoda 1999 

Income Tax (Sub-contractors in the Construction Industry) (Amendment 
No 2) Regulations 1999 (amend SI 1993/743) (revoked) 

Films (Certification) (Amendment) Regulations 1999 (amend SI.1985/994).. 
Films (Certification) (Amendment) (No 2) Regulations 1999 (amend 

SI 1985/994) 
Films (Modification of the Definition of * ‘British Film’) Order I 999 (see, . 
Film Act 1985 Sch’ 1) ( 
Taxes (Interest Rate) (Amendment No 3) Regulations 1999 eased 

ST 1989/1297) 

Friendly Societies (modification of the Compordlien ‘Tax Acts) — 
(Amendment) Regulations 1999 (amend SI 1997/473) 

Taxes (Interest Rate) CAmenanen No 4) ee 1999 (amend 

SI 1989/1 297)0. 3050 e BT PE\SCe! Te 
Insurance Companies (Overseas Life sAaeyhaetb heels (Comphininn \2 
(Amendment) Regulations 1999 (amend SI-1995/3237) 

Corporation Tax (Simplified Ear declan = eH Relief) #2¢\80e] Te 
Regulations 1999 ' 
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SI Year/No 


ST 1999/3038 
ST 1999/3292 


ST 1999/3293 


ST 1999/3308 
ST 1999/3309 


ST 1999/3330 
SI 1999/3420 


ST 2000/22 1 
ST 2000/288 


ST 2000/600 
ST 2000/629 
ST 20001756 
ST 20001759 


ST 2000/1806 
SI 20001807 


ST 2000/808 
ST 2000/809 
ST 2000/810 
ST 20001892 
SI 2000/893 
ST 2000/92 1 


SI 2000/922 
SI 2000/944 
ST 20001945 
ST 2000/1047 


ST 2000/1085 


ST 2000/1086 


STI 2000/1087 
ST 2000/1088 
SI 2000/1093 


ST 2000/1116 


ST 2000/1151. 


SI 2000/1152 


ST 2000/1382» 


Statutory Instruments 
Title 


Income Tax (Indexation) (No 2) Order 1999 (see TA 1988 s 257) 

Special Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 1999 (amend SI 1994/1811) 

General Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 1999 (amend SI 1994/1812) 

Lloyd’s Underwriters (Special Reserve Funds) Regulations 1999 

Welfare Reform and Pensions Act 1999 (Commencement No 1) Order 1999 
(not reproduced) 

DTR (Taxes on Income) (Foreign Interest and Dividends) 

Regulations 1999 

Welfare Reform and Pensions Act 1999 (Commencement No 2) 

Order 1999 

Civil Procedure (Amendment) Rules 2000 (amend SI 1998/3132) 

Special Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 2000 (amend SI 1994/1811) 

Income Tax (Charge to Tax) (Payments out of Surplus Funds) (Relevant 
Rate) Order 2000 (lapsed) 

Welfare Reform and Pensions Act 1999 (Commencement No 3) Order 2000 
(not reproduced) 

Films (Modification of the Definition of “British Film”) Order 2000 (see 
Film Act 1985 Sch 1) 

Charitable Deductions (Approved Schemes) (Amendment) Regulations 2000 
(amend SI 1986/2211) 

Income Tax (Indexation) Order 2000 (see TA 1988 ss 1, 257, 257A, 265(1)) 
Retirement Benefits Schemes (Indexation of Earnings Cap) Order 2000 (see 
TA 1988 s 590C) 

Gaeite Gains Tax (Annual Exempt Amount) Order 2000 (see TCGA 1992 
s 3) 

Individual Savings Account (Amendment) Regulations 2000 (amend 

SI 1998/1870) 

Income Tax (Cash Equivalents of Car Fuel Benefits) Order 2000 (amends 
TA 1988 s 158(2)) 

Corporation Tax UInstalment Payments) (Amendment) Regulations 2000 
(amend SI 1998/3175) 

Taxes Interest Rate) (Amendment) Regulations 2000 (amend 

SI 1989/1297) 

Income and Corporation Taxes Act 1988, Section 559(4A), Order 2000 
(lapsed) 

Finance Act 1995, Section 139(3), (Appointed Day) Order 2000 
Education (Student Loans) (Repayment) Regulations 2000 (revoked) 
Income Tax (Electronic Communications) Regulations 2000 (revoked) 
Welfare Reform and Pensions Act 1999 (Commencement No 4) Order 2000 
(not reproduced) 

Retirement Benefits Schemes (Sharing of Pensions on Divorce or 
Annulment) Regulations 2000 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) (Amendment) Regulations 2000 (amend 

SI 1991/1614) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 


~(Excepted Provisions) Regulations 2000 (lapsed) 


Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) Regulations 2000 (amend 

SI 1993/3016) 

Finance Act 1999, Schedule 10, Paragraph 18, (First and Second 
Appointed Days) Order 2000 

Welfare Reform and Pensions Act 1999 are al No 5) Order 2000 
(not reproduced) 


Income Tax (Sub-contractors in: the Gorlstruction Industry) (Amendment) 


Regulations 2000 (amend SI 1993/743) (revoked) 

Income Tax (Employments) (Amendment) Regulations 2000 (amend: 

SI 1993/744) 

Welfare Reform and Pensions Act 1999 (Commencement No 7) Order 2000 


| (not reproduced) 


SIS 


SI Year/No 
ST 2000/1880 
ST 2000/1973 


SI 2000/2004 
SI 2000/2074 


ST 2000/2075 
SI 2000/2076 
ST 2000/2079 
SI 2000/2080 
ST 2000/2081 


SI 2000/2082 
SI 2000/2083 


SI 2000/2089 


SI 2000/2090 


SI 2000/2104 


SI 2000/2129 
ST 2000/2188 


SI 2000/2303 
ST 2000/2314 


ST 2000/2315 


ST 2000/23 16 
ST 2000/2317 


ST 2000/2318 
ST 2000/2550 


ST 2000/2551 
ST 2000/2710 
SI 2000/2742 
SI 2000/2875 
ST 2000/2958 


ST 2000/2996 
ST 2000/3109 
ST 2000/3112 


SI 2000/3158 
SI 2000/3228 
SI 2000/3315 


SI 2001/56 


Statutory Instruments 10022 
Title 


Income Tax (Sub-contractors in the Construction Industry) (Amendment 
No 2) Regulations 2000 (amend SI 1993/743) (revoked) 

Pollution Prevention and Control (England and Wales) Regulations 2000 
(amend ICTA 1988 s 91A) 

Finance Act 1999, Section 59(3)(b), (Appointed Day) Order 2000 
Donations to Charity by Individuals (Appropriate Declarations) 
Regulations 2000 

Individual Savings Account (Insurance Companies) (Amendment) 
Regulations 2000 (amend SI 1998/1871) 

Individual Learning Accounts (Separate Employers Under the Crown) 
Regulations 2000 

Individual Savings Account (Amendment No 2) Regulations 2000 (amend 
SI 1998/1870) 

Income Tax (Benefits in Kind) (Exemption for Welfare Counselling) 
Regulations 2000 

Research and Development (Prescribed Activities) Regulations 2000 
(revoked) 

Finance Act 2000, Section 108(3), (Appointed Day) Order 2000 
Charitable Deductions (Approved Schemes) (Amendment No 2) 
Regulations 2000 

Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) Regulations 2000 

Employee Share Ownership Plans (Partnership Shares—Notice of Effects 
on Benefits, Statutory Sick Pay and Statutory Maternity Pay) 
Regulations 2000 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations 2000 (amend 1995/3237) 

Tonnage Tax (Training Requirement) Regulations 2000 

Overseas Life Assurance Fund (Amendment) Order 2000 (amends TA 1988 
Sch 19AA) 

Tonnage Tax Regulations 2000 

Personal Pension Schemes (Restriction on Discretion to Approve) 
(Establishment of Schemes under Trusts) Regulations 2000 (lapsed) 
Personal Pension Schemes (Relief at Source) (Amendment) 

Regulations 2000 (amend SI 1988/1013) 

Personal Pension Schemes (Information Powers) Regulations 2000 (lapsed) 
Personal Pension Schemes (Establishment of Schemes) Regulations 2000 
(amends TA 1988 s 632) 

Personal Pension Schemes (Concurrent Membership) Order 2000 (lapsed) 
Capital Gains Tax (Definition of Unit Trust Scheme) (Amendment) 
Regulations 2000 (amend SI 1988/266) 

Income Tax (Definition of Unit Trust Scheme) (Amendment) 
Regulations 2000 (amend SI 1988/267) 

Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2000 (amend SI 1997/473) 

Income Tax (Sub-contractors in the Construction Industry and 
Employments) (Amendment) Regulations 2000 (amend SI 1993/1743, 744) 
(revoked) 

Orders for the Delivery of Documents (Procedure) Regulations 2000 
Welfare Reform and Pensions Act 1999 (Commencement No 9, and 
Transitional and Savings Provisions) Order 2000 (not reproduced) 
Income Tax (Indexation) (No 2) Order 2000 (see TA 1988 ss 257,-257A) 
Personal Equity Plan (Amendment) Regulations 2000 (amend SI 1989/469) 
Individual Savings Account (Amendment No 3) rie 2000 (amend 
SI 1998/1870) 

Controlled Foreign Companies pempes = Rate Tax Providisnnt! 
Regulations 2000 

Corporation Tax (Simplified Arrangements for Group Relief) 
(Amendment) Regulations 2000 (amend SI 1999/2975) 

Exchange Gains and Losses (Miscellaneous Modifi cations) AA AWMODS V2 
Regulations 2000 

Income Tax (Electronic Communications) (Incentive Payments) © 
Regulations 2001 


10023 

SI Year/No 
ST 2001/117 
ST 2001/118 


ST 2001/119 
ST 2001/204 


SI 2001/253 
ST 2001/254 


ot 2001/391 
SI 2001/403 
SI 2001/404 
ST 2001/405 
ST 2001/406 
ST 2001/635 
SI 2001/636 
SI 2001/637 


SI 2001/1638 
SI 2001/908 


SI 2001/923 
ST 2001/971 


SI 2001/1081 


SI 2001/1122 
SI 2001/1123 


SI 2001/1149 
SI 2001/1156 
ST 2001/1163 


SI 2001/1304 
SI 2001/1531 


SI 2001/1757 
SI 2001/2541 
SI 2001/2724 
SI 2001/2726 
ST 2001/3500 
SI 2001/3629 


SI 2001/3773 
SI 2001/3777 


SI 2001/3778 
SI 2001/3799 
SI 2001/3860 


Statutory Instruments 


Title 


Personal Pension Schemes (Restriction on Discretion to Approve) 
(Permitted Investments) Regulations 2001 (lapsed) 

Personal Pension Schemes (Conversion of Retirement Benefits Schemes) 
Regulations 2001 (lapsed) 

Personal Pension Schemes (Transfer Payments) Regulations 2001 (lapsed) 
Taxes (Interest Rate) (Amendment No 1) Regulations 2001 (amend 

SI 1989/1297) 

Finance Act 1989, Section 178(1), (Appointed Day) Order 2001 

Taxes (Interest Rate) (Amendment No 2) Regulations 2001 (amend 

SI 1989/1297) 

Investment Trusts (Approval of Accounting Methods for Creditor 
Relationships) Order 2001 

IT (Manufactured Overseas Dividends) (Amendment) Regulations 2001 
(amend SI 1993/2004) 

IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations 2001 (amend SI 1990/2231) ; 

IT Unterest Payments) (Information Powers) (Amendment) 

Regulations 2001 (amend SI 1992/15) 

IT (Deposit-takers) (Interest Payments) (Amendment) Regulations 2001 
(amend SI 1990/2232) 

Income Tax (Cash Equivalents of Car Fuel Benefits) Order 2001 (amends 
TA 1988 s 158(2)) 

tae Gains Tax (Annual Exempt Amount) Order 2001 (see TCGA 
1992's 3) 

Retirement Benefits Schemes (Indexation of Earnings Cap) Order 2001 
(see TA 1988 s 590C) 

Income Tax (Indexation) Order 2001 (see TA 1988 ss 1, 265(1)) 
Individual Savings Account (Amendment) Regulations 2001 (amend 
SI 1998/1870) 

Personal Equity Plan (Amendment) Regulations (amend SI 1989/469) 
Education (Student Loans) (Repayment) (Amendment) Regulations 2001 
(amend SI 2000/944) 

Income Tax (Electronic Communications) (Miscellaneous Amendments) 
Regulations (amend SI 2000/945 and SI 2001/56) 

Capital Gains Tax (Gilt-edged Securities) Order 2001 

Income Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) Regulations 2001 

Postal Services Act 2000 (Consequential Modifications No 1) Order, 
SI 2001/1149 (amends TA 1988 ss 376, 481) 


Double Taxation Relief (Taxes on Income) (Underlying Tax on Dividends 


and Dual Resident Companies) Regulations 2001 

Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
Regulations 2001 

General Commissioners of Income Tax (Costs) Regulations 2001 (revoked) 
Income Tax (Sub-contractors in the Construction Industry) (Amendment) 
Regulations 2001 (amend SI 1993/743) (revoked) 

General Insurance Reserves (Tax) Regulations 2001 

Capital Allowances (Energy-saving Plant and Machinery) Order 2001 
Personal Portfolio Bonds (Tax) (Amendment) Regulations 2001 (amend 
SI 1999/1029) 

Overseas Insurers (Tax Representatives) (Amendment) Regulations 2001 
(amend SI 1999/881) 

Transfer of Functions (Miscellaneous) Order 2001 (amends the Human 
Rights Act 1998) 

Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order 2001 

Income Tax (Indexation) (No 2) Order 2001 

Personal Equity Plan (Amendment No 2) Regulations 2001 (amend 

SI 1989/469) 


Individual Savings Account (Amendment No 2) Regulations 2001 (amend 


SI 1998/1870) 
Enterprise Management Incentives (Gross Asset Requirement) 


- Order 2001 (amends FA 2000, Sch 14, para 16) 


Taxes (Interest Rate) (Amendment No 3) Regulations 2001 


siS 


Statutory Instruments 10024 


SI Year/No 

SI 2001/3873 
SI 2001/3973 
SI 2001/3974 
SI 2001/3975 
SI 2001/4024 
SI 2002/205 

SI 2002/653 

SI 2002/680 

SI 2002/1397 
SI 2002/1409 
SI 2002/1596 
SI 2002/1818 
SI 2002/1963 


SI 2002/1966 
SI 2002/1967 


ST 2002/1968 
SI 2002/1969 


SI 2002/1970 
SI 2002/1971 
SI 2002/1973 
SI 2002/1974 


SI 2002/2058 
SI 2002/2225 


SI 2002/2406 
SI 2002/2661 


SI 2002/2849 
SI 2002/2930 
SI 2002/2931 
SI 2002/2976 


SI 2002/3047 
SI 2002/3158 
SI 2003/23 


SI 2003/88 
SI 2003/96 


SI 2003/282 


SI 2003/536 


Title 


Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
(Amendment) Regulations 2001 (amend SI 2001/1163) 

Friendly Societies (Provisional Repayments for Exempt Business) 
(Amendment) Regulations 2001 (amend SI 1999/622) 

Individual Savings Account (Insurance Companies) (Amendment) 
Regulations 2001 (amend SI 1998/1871) 

Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2001 (amend SI 1997/473) 

Referrals to the Special Commissioners Regulations 2001 (revoked) 
Income Tax (Exemption of Minor Benefits) Regulations 2002 

Scottish Water (Transfer of Functions, etc) (Tax Provisions) Order 2002 
Income Tax (Employments and Electronic Communications) 
(Miscellaneous Provisions) Regulations 

Secretaries of State for Education and Skills and for Work and Pensions 
Order 2002 (amends SI 1993/743 and SI 1993/744) 

Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order 2002 

Income Tax (Benefits in Kind) (Exemption for Employment Costs 
resulting from Disability) Regulations 2002 

Capital Allowances (Energy-saving Plant and hasChabery) (Amendment) 
Order 2002 (amends SI 2001/2541) 


Controlled Foreign Companies (Excluded Countries) (Amendment) 
Regulations 2002 (amend SI 1998/3081) 


Relief for Community Amateur Sports Clubs (Designation) Order 2002 
Corporation Tax (Finance Leasing of Intangible Assets) 

Regulations 2002 

Income Tax (Prescribed Deposit-takers) Order 2002 (repealed) 
Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations 2002 

Exchange Gains and Losses (Bringing into Account Gains or Losses) 
Regulations 2002 


European Single Currency (Taxes) (Amendment) eeulations 2002 
(amend SI 1998/3177) 


Open-ended Investment Companies (Tax) (Athetdmient) Regulations 2002 
(amend SI 1997/1154) 


Individual Savings Account (Amendment No 2) Regulations 2002 (amend 
SI 1998/1870) 
Civil Procedure (Amendment) Rules 2002 (amend SI 1998/3132) 


Income Tax (Sub-contractors in the Construction industry) (Amendment) 
Regulations 2002 (amend ST 1993/743) (revoked) 


Controlled Foreign Companies (Excluded Countries) (Amendment No. 2) 
Regulations 2002 (amend SI 1998/3081) 


Venture Capital Trust (Exchange of Shares and gaemities) 
Regulations 2002 


Capital Gains Tax (Gilt-edged Securities) Order 2002 

Income Tax (Indexation)(No2) Order 2002 

Income and Corporation Taxes Act 1988, Section 349B(3) Order 2002 
General Commissioners and Special Commissioners (Jurisdiction and 
Procedure) (Amendment) Regulations 2002 re 

Statutory Payment Schemes (Electronic SePAneSNANDOTS 
Regulations 2002 


. Individual Savings Account (Amendment ‘No 3) Regulations 2002-{amend 


SI 1998/1870) 

Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2003. 

Finance Act 2002, Section 57(3) el 4(u), (Appointed Day) Order spe: 
Community Investment Tax Relief (Accreditation of Community le 
Development Finance Institutions) Regulations 2003. 

Income and Corporation Taxes (Electronic: Fj) ee a TVE\LOOS Te 
Regulations 2003 

Income Tax (Sub-contractors in the Construction — and S@VE\LO0S ke 
Employments) (Amendment) a wana oak comm ST 1993/743 and 

SI 1993/744) (revoked) i VaSE\ 00S T 


) 
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SI Year/No 
SI 2003/843 
SI 2003/1361 
STI 2003/1434 
SI 2003/1652 
SI 2003/1744 
SI 2003/1745 
SI 2003/1828 
SI 2003/1829 
SI 2003/1830 
SI 2003/1831 
SI 2003/1860 
SI 2003/1861 
ST 200312066 
SI 2003/2076 
SI 2003/2082 
ST 2003/2172 
SI 2003/2173 
SI 2003/2339 


ST 2003/2494 
SI 2003/2495 
ST 2003/2573 
ST 2003/2581 
ST 2003/2582 
SI 2003/2642 
SI 2003/2682 


SI 2003/2714 
STI 2003/2747 


ST 2003/2748... 


SI 2003/3075 


SI 2003/3143. 


SI 2003/3215 
SI 2003/3297 
SI 2004/438 
SI 2004/439 


SI 2004/674 70 ) (ai 
wou" Corresponding UK Chains Procedure and Supplementary) 
Regulations 2004 


Statutory Instruments 


Title 


Retirement Benefits Schemes (Indexation of Earnings Cap) Order 2003 (see 
TA 1988 s 590C) 

Income Tax (Exemption of Minor Benefits) (Increase in Sums of Money) 
Order 2003 (amends ITEPA 2003) 

Income Tax (Exemption of Minor Benefits) (Amendment) Regulations 2003 
(amend SI 2002/205) 

eee Tax (Professional Fees) Order 2003 (amends ITEPA 2003 

s 343(2)). 

Capital Allowances (Energy-saving Plant and Machinery) (Amendment) 
Order 2003 (amends SI 2001/2541) 

Charitable Deductions (Approved Schemes) (Amendment) Regulations 2003 
(amend SI 1986/2211) 

Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations 2003 (amend SI 1995/1730) 

Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
(Amendment) Regulations 2003 (amend SI 2001/1163) 

Income Tax (Authorised Unit Trusts) (Interest Distributions) 
Regulations 2003 

Open-ended Investment Companies (Tax) (Amendment) Regulations 2003 
(amend SI 1997/1154) 

Life Assurance (Apportionment and Receipts of Participating 

Funds)( Applicable Percentage) Order 2003 (revokes SI 1990/1541) 
Corporation Tax (Treatment of Unrelieved Surplus Advance Corporation 
Tax) (Amendment) Regulations 2003 (amend SI 1999/358) 

Collective Investment Schemes (Miscellaneous Amendments) 

Regulations 2003 (amend SI 1989/469) 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
Order 2003 

Insurance Companies (Calculation of Profits: Policy Holders’ Tax) 
Regulations 2003 

Finance Act 1995, Section 127(12) (Designated Transactions) 
Regulations 2003 

Finance Act 2003, Schedule 26 Paragraph 3(3) (Designated Transactions) 
Regulations 2003 

Taxation of Benefits under Government Pilot Schemes (Return to Work 
Credit and Employment Retention and Advancement Schemes) 

Order 2003 

Income Tax (Employments) (Amendment) Regulations 2003 (amend 

SI 19931744) 

Income Tax (Incentive Payments for Voluntary Electronic 
Communication of PAYE Returns) Regulations 2003 

Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 2) Regulations 2003 (amend SI 1995/1730) 

Double Taxation Relief (Manufactured Overseas Dividends) (Revocation) 
Regulations 2003 (revoke SI 1993/1957) 

Income Tax (Manufactured Overseas Dividends) (Amendment) 
Regulations 2003 (amend. SI 1993/2004) 

Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No.3) Regulations 2003. (amend SI 1995/1730) 

Income Tax (Pay As You Earn) Regulations 2003 

Non-resident Insurance Companies Regulations 2003 

Individual Savings Account (Amendment) Regulations 2003 (amend 

SI 1998/1870) 

Personal Equity Plan (Amendment) Regulations 2003 (amend SI 1989/469) 
Money Laundering Regulations 2003 (revoked) 

Income and Corporation, Taxes (Electronic Certificates of Deduction of 
Tax and Tax Credit) Regulations 2003 


» Income Tax (Indexation) (No 2) Order 2003 (amend TA 1988) 


Reporting of Savings Income Information Regulations 2003 
Capital Gains Tax (Gilt-edged Securities) Order 2004 

Urban Regeneration Companies (Tax) (Designation) Order 2004 
Recovery of Duties and Taxes etc Due in Other Member States 


siS 


SI Year/No 

SI 2004/712 

ST 2004/851 

ST 2004/1075 
SI 2004/1175 
SI 2004/1450 
SI 2004/1676 
SI 2004/1677 
SI 2004/1819 
SI 2004/1863 


SI 2004/1864 
SI 2004/1865 


SI 2004/2093 
SI 2004/2094 
SI 2004/2199 
SI 2004/2200 
SI 2004/2201 
SI 2004/2255 
SI 2004/2257 
SI 2004/2310 


SI 2004/2422 
SI 2004/2429 


SI 2004/2502 
SI 2004/2571 


SI 2004/2572 
SI 2004/2613 


SI 2004/2622 
SI 2004/2664 


SI 2004/2680 
SI 2004/3256 


SI 2004/3259 
SI 2004/3260 


SI 2004/3266 
SI 2004/3270 


SI 2004/3271 
SI 2004/3272 
SI 2004/3273 
SI 2004/3274 
SI 2004/3275 


Statutory Instruments 1002¢ 
Title 


Research and Development (Prescribed Activities) Regulations 2004 
IT (PAYE) (Amendment) Regulations 2004 (amend SI 2003/2682) 
Income Tax (Sub-contractors in the Construction Industry) (Amendment) 
Regulations 2004 (amend STI 1993/743) (revoked) 

Education (Student Loans) (Repayment) (Amendment) Regulations 2004 
(amend SI 2000/944) 

Child Trust Funds Regulations 2004 

Personal Equity Plan (Amendment) Regulations 2004 (amend SI 1989/469) 
Individual Savings Account (Amendment) Regulations 2004 (amend 

SI 1998/1870) 

Thalidomide Children’s Trust (Application of Section 329AA of the 
Income and Corporation Taxes Act 1988) Order 2004 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2004 

Tax Avoidance Schemes (Information) Regulations 2004 

Tax Avoidance Schemes (Promoters and Prescribed Circumstances) 
Regulations 2004 

Capital Allowances (Energy-saving Plant and Machinery) (Amendment) 
Order 2004 (amends SI 2001/2541). 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order 2004 (amends SI 2003/2076). 

Venture Capital Trust (Winding up and Mergers) Tax) Regulations 2004 
Overseas Life Insurance Companies Regulations 2004 (revoked) 

Finance Act 2002, Schedule 26, Parts 2 and 9 (Amendment) Order 2004 
(amends FA 2002) 

Tonnage Tax (Training Requirement) (Amendment) Regulations, 

ST 2004/2255 (amend ST 2000/2129) 

Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 2) Regulations, ST 2004/2257 (amend SI 1995/1730) 

Finance Act 2004, Sections 38 to 40 and 45 and Schedule 6 (Consequential 
Amendment of Enactments) Order 2004 (amending) 

Child Trust Funds Act 2004 (Commencement No 1) Order 2004 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations 2004 (amend SI 2004/1863) 

Corporation Tax (Notice of Coming within Charge—Information) 
Regulations 2004 ' 

Finance Act 2004, Section 294 (Appointed Day) Order 2004 

Offshore Funds Regulations 2004 

Tax Avoidance Schemes (Promoters, Prescribed Circumstances and 
Information) (Amendment) Regulations 2004 (amend SI 2004/1864 and 
SI 2004/1865) 

Exemption From Tax for Certain Interest Payments Regulations 2004 
Energy-Saving Items (Deductions for Expenditure etc) Regulations 2004 
(revoked) 

Child Trust Funds (Insurance Companies) Regulations 2004 (lapsed) 
Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) Regulations 2004 

Exchange Gains and Losses (Bringing into Account Gains or Losses) 
(Amendment) Regulations 2004 (amend SI 2002/1970) 

Insurance Companies (Reserves) (Tax) (Amendment) Regulations 2004 
(amend SI 1996/2991) 

Insurance Companies (Corporation Tax Acts) Order 2004 (amending) 
Finance Act 2002, Schedule 26, Parts 2 and 9 CIE aa No 2) 

Order 2004 

Loan Relationships and Derivative Contracts Mera of Accounting 
Practice) Regulations 2004 

Overseas Insurers (Tax Representatives) Patter a, 2004- 
(amend SI 1999/881) 
Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations 2004 (amend SI 1995/3237) OFDY 
Insurance Companies (Overseas Life Assurance Business) (Excluded, ie 7 
Business) (Amendment) Regulations 2004 (amend SI 2000/2089). 
Overseas Life Assurance Fund (Amendment) Order 2004 (amending) 
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Statutory Instruments 


SI Year/No 
SI 2004/3347 


SI 2004/3369 
SI 2005/185 


SI 2005/186 
SI 2005/191 
SI 2005/276 
SI 2005/340 
SI 2005/3411 
SI 2005/409 
SI 2005/644 
SI 2005/646 
SI 2005/695 
SI 2005/723 
SI 2005/724 


SI 2005/990 

SI 2005/1114 
SI 2005/1133 
SI 2005/1449 
SI 2005/1479 


SI 2005/1480 
SI 2005/1538 


SI 2005/1539 


SI 2005/1709 


SI 2005/1869 


SI 2005/1907 
SI 2005/2005 


SI 2005/2012 


SI 2005/2013 
SI 2005/2014 


SI 2005/2017 
SI 2005/2045 
SI 2005/2082 


SI 2005/2209 
SI 2005/2295 
SI 2005/2423 


SI 2005/2424 


Title 


Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations 2004 (amend SI 2004/3271) 

Child Trust Funds Act 2004 (Commencement No 2) Order 2004 
Controlled Foreign Companies (Excluded Countries) Regulations 2005 
(amend SI 1998/3081) 

Controlled Foreign Companies (Excluded Countries) (Amendment No 2) 
Regulations 2005 (amend ST 1998/3081) 

Child Trust Funds (Non-tax Appeals) 

Capital Gains Tax (Gilt-edged Securities) Order 2005 

General Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 2005 (amend SI 1994/1812) 

Special Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations 2005 (amend SI 1994/1811) 

Finance Act 1993, Section 86(2), (Single Payment Scheme) Order, 
(amends TCGA 1992 s 155) 

Energy Act 2004 (Nuclear Decommissioning) (Exempt Activities and 
Further Conditions) Regulations 2005 

Finance Act 2002, Schedule 26, Parts 2 and 9 (Amendment) Order, 

ST 2005/646 (amends FA 2002) 

Pensions Act 2004 (Commencement No 3, Transitional Provisions and 
Amendment) Order 2005 

Retirement Benefits Schemes (Increase in Permitted Maximum in 
Transitional Cases) Order 2005 

Charge to Income Tax by Reference to Enjoyment of Property Previously 
Owned Regulations 2005 

Child Trust Funds (Appeals) Regulations 2005 

Energy-Saving Items Regulations 2005 (revoked) 

Revenue and Customs (Inspections) Regulations 2005 

Tonnage Tax (Further Opportunity for Election) Order 2005 

Recovery of Taxes etc Due in Other Member States (Amendment of 
Section 134 of the Finance Act 2002) Regulations 2005 (revoked) 
Tonnage Tax (Exception of Financial Year 2005) Order 2005 

Lloyd’s Sourcebook (Amendment of the Finance Act 1993 and the 
Finance Act 1994) Order 2005 

Reporting of Savings Income Information (Amendment) Regulations 2005 
(amend SI 2003/3297) 

Recovery of Duties and Taxes Etc Due in Other Member States 
(Corresponding UK Claims, Procedure and Supplementary) (Amendment) 
Regulations 2005 (amend SI 2004/674) 

Tax Avoidance Schemes (Information) (Amendment) Regulations 2005 
(amend SI 2004/1864) 

Pension Protection Fund (Tax) (2005-06) Regulations 2005 

Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2005 (amend SI 1997/473) 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations 2005 (amend 
SI 2004/3256) 

Exchange Gains and Losses (Bringing into Account Gains or Losses) 
(Amendment) Regulations 2005 (amend SI 2002/1970) 

Friendly Societies (Modification of the Corporation Tax Acts) 
Regulations 2005 

Partnerships (Restrictions on Contributions to a Trade) Regulations 2005 
Income Tax (Construction Industry Scheme) Regulations 2005 
Finance Act 2002, Schedule 26, Parts 2 and 9 (Amendment No 2) 

Order 2005 

Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
(Amendment) Regulations 2005 (amend SI 2001/1123) 

Tonnage Tax (Training Requirement) (Amendment) Regulations 2005 
(amend SI 2000/2129) 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order 2005 (amends SI 2003/2076) 

Capital Allowances (Energy-saving Plant and Machinery) (Amendment) 
Order 2005 (amends SI 2001/2541) 


SIS 


SI Year/No 
SI 2005/2462 
SI 2005/2561 


SI 2005/2562 
SI 2005/2690 


SI 2005/2691 
SI 2005/2790 


SI 2005/2899 


SI 2005/2919 
SI 2005/3289 
SI 2005/3311 
SI 2005/3327 
SI 2005/3337 
SI 2005/3338 
SI 2005/3348 
SI 2005/3349 
SI 2005/3350 
SI 2005/3374 
SI 2005/3375 


SI 2005/3376 


SI 2005/3383 
SI 2005/3422 
SI 2005/3440 
SI 2005/3465 
SI 2005/3474 
SI 2005/3458 
SI 2006/111 

SI 2006/112 


ST 2006/129 
ST 2006/130 


SI 2006/131 
SI 2006/132 
SI 2006/133 
SI 2006/134 


ST 2006/135 


Statutory Instruments 10028 
Title 


Taxes (Interest Rate) (Amendment) Regulations 2005 (amend 

ST 1989/1297) 

Individual Savings Account (Amendment No 2) Regulations 2005 (amend 
SI 1998/1870) 

Personal Equity Plan (Amendment) Regulations 2005 (amend SI 1989/469) 
Education (Student Loans) (Repayment) (Amendment) Regulations 2005 
(amend SI 2000/944) 

Income Tax (PAYE) (Amendment) Regulations 2005 (amend SI 2003/2682) 
Donations to Charity by Individuals (Appropriate Declarations) 
(Amendment) Regulations 2005 (amend SI 2000/2074) 

Exemption From Income Tax For Certain Interest and Royalty Payments 
(Amendment to Section 97(1) of the Finance Act 2004 and Section 757(2) 
of the Income Tax (Trading and Other Income) Act 2005) Order 2005 
(amends FA 2004 and ITTOIA 2005) 

Civil Partnership Act 2004 (Tax Credits, etc) (Gonsagyential Amendments) 
Order 2005 (amends SI 2004/1450) 

General Insurance Reserves (Tax) (Amendment) Regulations 2005 (amend 
SI 2001/1757) 

Revenue and Customs (Complaints and Misconduct) Regulations 2005 
Income Tax (Indexation) (No 2) Order 2005 

Finance (No 2) Act 2005, Section 45, (Appointed Day) Order 2005 
Lloyd’s Underwriters (Tax) Regulations 2005 

Personal Equity Plan (Amendment No 2) Regulations 2005 (amend 

SI 1989/469) 

Child Trust Funds (Amendment No 3) Regulations 2005 (amend 

SI 2004/1450) 

ISA (Amendment No 3) Regulations (amend SI 1998/1870) 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations (amend 
SI 2004/3256) 

Overseas Life Insurance Companies (Amendment) Regulations 2005 
(amend SI 2004/2200) 

Research and Development Tax Relief (Definition of “Small or 
Medium-Sized Enterprise”) Order 2005 (amends FA 2000 Sch 20 and FA 
2002 Sch 12) 

Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations 2005 (amend SI 2004/3271) 

Loan Relationships and Derivative Contracts (Exchange Gains and 
Losses using Fair Value Accounting) Regulations 2005 

Finance Act 2002, Schedule 26 (Parts 2 and 9) (Amendment No 3) 

Order 2005 (amending) 

Insurance Companies (Corporation Tax Acts) (Amendment) Order 2005 
(amending) 

Income Tax (Building Societies) (Dividends and Interest) (Amendment) 
Regulations 2005 (amend SI 1990/2331) 

Registered Pension Schemes (Restriction of Employers’ Relief) 
Regulations 2005 » 

Lloyd's Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) 
Regulations 2006 (amend SI 1997/2681) 

Lloyd's Underwriters (Conversion to Limited ia Ee ORRENS) Nagy 
Regulations 2006 (amend FA 1993) 

Registered Pension Schemes (Relevant Kniaitiesy Regulations 2006 
Registered Pension Schemes (Uprating Percentages for Defined Benefits 
Arrangements and Enhanced Protection Limits) Regulations 2006 
Registered Pension Schemes (Enhanced Lifetime rd sane 
Regulations 2006 

Armed Forces and Reserve Forces (Compensation Scheme) (Excluded 
Benefits for Tax Purposes) Regulations 2006...) 


Registered Pension Schemes (Co-ownership of ie Accommodation) | 


Regulations 2006 uy 

Registered Pension Schemes (Authorised: Payments) (Transfers to the 
Pension Protection Fund) Regulations 2006... 

Registered Pension Schemes erase ala of Pension Commencement Ly 
Sum) Regulations 2006 


— 
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SI Year/No 
SI 2006/136 
SI 2006/137 
SI 2006/138 
SI 2006/184 
SI 2006/199 
SI 2006/206 
SI 2006/207 
SI 2006/208 
SI 2006/209 
SI 2006/210 
SI 2006/211 


SI 2006/212 
SI 2006/243 


SI 2006/333 


SI 2006/364 


_ SI 2006/365 


SI 2006/497 
SI 2006/498 


SI 2006/499 


SI 2006/567 
SI 2006/568 


SI 2006/569 
SI 2006/570 


SI 2006/571 


SI 2006/572 
SI 2006/573 


SI 2006/574 


SI 2006/575 
SI 2006/614 


SI 2006/643 
SI 2006/777 


SI 2006/843 


SI 2006/871 
ST 2006/872 


SI 2006/882 


SI 2006/912 — 


SI 2006/936 


(Onpiias> 


Statutory Instruments 


Title 


Pension Benefits (Insurance Company Liable as Scheme Administrator) 
Regulations 2006 

Registered Pension Schemes (Authorised Member Payments) 
Regulations 2006 

Pension Schemes (Reduction in Pension Rates) Regulations 2006 
Taxation of Chargeable Gains (Gilt-edged Securities) Order 2006 

Child Trust Funds (Amendment) Regulations 2006 (amend SI 2004/1450) 
Pension Schemes (Categories of Country and Requirements for Overseas 
Pension Schemes and Recognised Overseas Pension Schemes) 
Regulations 2006 

Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) Regulations 2006 

Pension Schemes (Information Requirements—Qualifying Overseas 
Pension Schemes, Qualifying Recognised Overseas Pensions Schemes and 
Corresponding Relief) Regulations 2006 

Registered Pension Schemes (Authorised Payments) Regulations 2006 
Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2006 

Registered Pension Schemes (Surrender of Relevant Excess) 

Regulations 2006 

Pension Schemes (Relevant Migrant Members) Regulations 2006 
Income Tax (Pay As You Earn) (Amendment) Regulations 2006 (amend 
SI 2003/2682) 

Tonnage Tax (Exception of Financial Year 2006) Order 2006 

Registered Pension Schemes (Modification of the Rules of Existing 
Schemes) Regulations 2006 

Registered Pension Schemes (Unauthorised Payments by Existing 
Schemes) Regulations 2006 

Taxation of Judicial Pensions (Consequential Provisions) Order 2006 
Registered Pension Schemes (Block Transfers) (Permitted Membership 
Period) Regulations 2006 

Registered Pension Schemes (Transfer of Sums and Assets) 

Regulations 2006 

Registered Pension Schemes (Provision of Information) Regulations 2006 
Registered Pension Schemes (Prescribed Mania of Determining Amount 
of Annuities) Regulations 2006 

Registered Pension Schemes (Splitting of Schemes) Regulations 2006 
Registered Pension Schemes:and Overseas Pension Schemes (Electronic 
Communication of Returns and Information) Regulations 2006 
Registered Pension Schemes (Authorised Member Payments) (No 2) 
Regulations 2006 

Taxation of Pension Schemes (Transitional: Provisions) Order 2006 
Pension Schemes (Transfers, Reorganisations and Winding Up) 
(Transitional Provisions) Order 2006 \ 

Registered Pension Schemes (Authorised Surplus Payments) 

Regulations 2006 

Pension Protection Fund (Tax) Regulations 2006 

Registered Pension Schemes (Authorised Payments—Arrears of Pension) 
Regulations 2006 

Films (Definition of “British Film”) Order 2006 

Income Tax (Pay As You Earn, etc), (Amendment) Regulations 2006 
(amend SI 2003/2495 and SI 2003/2682) > ~ 

Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) Regulations 2006 

Capital Gains Tax (Annual Exempt Amount) sie 2006 (amends TCGA 
1992) 

Income Tax (Indexation) Order 2006 (amends TA 1988) 

Income Tax (Exempt Amounts for Childcare mous and for Employer 
Contracted Childcare) Order 2006 

Energy-Saving Items Regulations 2006 revoked)" 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of 8 eae ai se st Naser seca ly 2006 (amend 


_ ST. 2006/843) a} “ofrtts 


SIS 


Statutory Instruments 10030 


SI Year/No Title 

SI 2006/959 Income Tax (Trading and Other Income) Act 2005 (Consequential 
Amendments) Order 2006 (amending) 

SI 2006/964 Authorised Investment Funds (Tax) Regulations 2006 

SI 2006/98] Unit Trust Schemes and Offshore Funds (Non-qualifying Investments Test) 
Order 2006 (amends FA 1996) 

SI 2006/982 Finance (No 2) Act 2005, Section 17(1), (Appointed Day) Order 2006 

SI 2006/1182 Investment Trusts and Venture Capital Trusts (Definition of Capital 
Profits, Gains or Losses) Order 2006 

SI 2006/1465 Registered Pension Schemes (Authorised Reductions) Regulations 2006 

SI 2006/1543 Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2006 

SI 2006/1639 Partnerships (Restrictions on Contributions to a Trade) Regulations 2006 

SI 2006/1957 Registered Pension Schemes (Extension of Migrant Member Relief) 
Regulations 2006 

SI 2006/1958 Pensions Schemes (Taxable Property Provisions) Regulations 2006 

SI 2006/1959 Investment-regulated Pension Schemes (Exception of Tangible Moveable 
Property) Order 2006 

SI 2006/1960 Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations 2006 

SI 2006/1961 Registered Pension Schemes (Provision of Information) (Amendment) 
Regulations 2006 

SI 2006/1962 Taxation of Pension Schemes (Transitional Provisions) (Amendment) 
Order 2006 

SI 2006/1963 Taxation of Pension Schemes (Consequential Amendments) (No 2) 
Order 2006 

SI 2006/2129 Education Act 2005 (Commencement No 2 and Transitional Provisions and 
Savings) Order 2006 

SI 2006/2229 Tonnage Tax (Training Requirement) (Amendment) Regulations 

SI 2006/2684 Child Trust Funds (Amendment No 2) Regulations 2006 

SI 2006/2864 Real Estate Investment Trusts (Breach of Conditions) Regulations 2006 

SI 2006/2865 Real Estate Investment Trusts (Financial Statements of Group Real 
Estate Investment Trusts) Regulations 2006 

SI 2006/2866 Real Estate Investment Trusts (Joint Ventures) Regulations 2006 

SI 2006/2867 Real Estate Investment Trusts (Assessment and Recovery of Tax) 
Regulations 2006 

SI 2006/3170 Taxation of Chargeable Gains (Gilt-edged Securities) (No 2) Order 2006 

SI 2006/3194 Individual Savings Account (Amendment) Regulations 2006 

SI 2006/3195 Child Trust Funds (Amendment No 3) Regulations 2006 (amend 
SI 2004/1450) 

SI 2006/3222 Real Estate Investment Trusts (Assessment and Recovery of Tax) 
(Amendment) Regulations 2006 

SI 2006/3236 Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations 2006 

SI 2006/3238 Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations 2006 (amend SI 2004/3271) 

SI 2006/3239 Authorised Investment Funds (Tax) (Amendment) Regulations 2006 (amend 
SI 2006/964) 

SI 2006/3240 Finance Act 2004, Section 77(1) and (7), (Appointed Day) Order 2006 

SI 2006/3241 Income Tax (Indexation) (No 2) Order 2006 

SI 2006/3261 Registered Pension Schemes (Enhanced Lifetime Allowance) (Amendment) 
Regulations 2006 

SI 2006/3262 Lloyd’s Underwriters (Double Taxation Relief) (Gprporite Members) 
Regulations 2006 

SI 2006/3265 Finance Act 2006, Section 53(2) (Films and Sound spit ical Power to 
alter Dates) Order 2006 

SI 2006/3269 Finance Act 2002, Schedule 26, (Parts 2 and 9) (Aeenebinent) Order 2006 

SI 2006/3270 Insurance Companies (Corporation Tax Acts) (Miscellaneous Awenarnen') 
Order 2006 

SI 2006/3271 Overseas Life Insurance Companies Regulations . 2006 

SI 2006/3273 Lloyd's Sourcebook (Finance Act 1993 and Finance Act 1994) — i 
(Amendment) Order DF QUIS Ii 

SI 2006/3281 Films (Certification) Regulations 2006 ' 


SI 2006/3286 Reporting of Savings Income Information (Amendment) Regalia | 
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SI Year/No 
SI 2006/3288 


SI 2006/3291 
SI 2006/3296 
SI 2006/3387 
SI 2006/3389 


SI 2006/3399 


- SI 2007/46 
SI 2007/109 
SI 2007/303 


SI 2007/304 
SI 2007/493 
SI 2007/494 


SI 2007/672 
SI 2007/678 
, SI 2007/683 
SI 2007/684 
SI 2007/766 
SI 2007/785 
SI 2007/792 
SI 2007/793 


SI 2007/794 
SI 2007/826 
SI 2007/83 1 
SI 2007/838 


SI 2007/849 


SI 2007/850 
SI 2007/881 


SI 2007/940 
SI 2007/942 
SI 2007/943 
SI 2007/945 
SI 2007/948 


SI 2007/949 
SI 2007/950 


SI 2007/1031 
SI 2007/1050 


SI 2007/1077 
SI 2007/1081 


SI 2007/1600 


SI 2007/1616 


SI 2007/1820. 


SI 2007/2069 


Statutory Instruments 


Title 


Exemption from Income Tax for Certain Interest and Royalty Payments 
(Amendment of Section 757(2) of the Income Tax (Trading and Other 
Income) Act 2005) Order 

CGT (Definition of Permanent Interest Bearing Share) Regulations 2006 
Taxation of Securitisation Companies Regulations 2006 

Insurance Companies (Corporation Tax Acts) (Amendment No 2) Order 


Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) (No 2) Regulations 2006 


Finance Act 2006, Section 53(1) (Films and Sound Recordings) 
(Appointed Day) Order 2006 

Finance Act 2004, Section 61(2), (Relevant Percentage) Order 2007 
Civil Partnership (Employee Share Ownership Plans) Order (amending) 
Capital Allowances (Leases of Background Plant or Machinery for a 
Building) Order 2007 


Long Funding Leases (Elections) Regulations 2007 

Tax and Civil Partnerships Regulations 2007 

Registered Pension Schemes (Standard Lifetime and Annual Allowances) 
Order 2007 

Income Tax (Construction Industry Scheme) (Amendment) 

Regulations 2007 

Corporation Tax (Surrender of Terminal Losses on Films and Claims for 
Relief) Regulations 2007 

Authorised Investment Funds (Tax) (Amendment) Regulations 2007 

Taxes Interest Rate) (Amendment) Regulations 2007 

Transfer of the Northern Ireland Water Service (Tax) Regulations 2007 
NIC (Application of Part 7 of the Finance Act 2004) Regulations 2007 
(modifying) 

Employee Share Schemes (Electronic Communication of Returns and 
Information) Regulations 2007 

Registered Pension Schemes (Splitting of Schemes) (Amendment) 
Regulations 2007 

Authorised Investment Funds (Tax) (Amendment No 2) Regulations 2007 
Registered Pension Schemes (Bridging Pensions) Regulations 2007 
Energy-Saving Items Regulations 2007 (revoked) 

Registered Pension Schemes (Block Transfers) (Permitted Membership 
Period) (Amendment) Regulations 2007 

Income Tax (Qualifying Child Care) Regulations 2007 (amend ITEPA 
2003) 

Tonnage Tax (Exception of Financial Year 2007) Order 2007 

Orders for the Delivery of Documents (Procedure) (Amendment) 
Regulations 2007 

Income Tax Act 2007 (Amendment) Order 

CGT (Annual Exempt Amount) Order 2007 

Income Tax (Indexation) Order 2007 

Business Premises Renovation Allowances Regulations 2007 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations 2007 

Finance Act 2005, Section 92 and Schedule 6, (Appointed Day) Order 2007 
Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations 2007 

Insurance Companies (Corporation Tax Acts) (Amendment) Order 2007 
Corporation Tax (Taxation of Films) (Transitional Provisions) 
Regulations 2007 

Income Tax (Pay as You Earn) (Amendment) Regulations 2007 

Finance Act 2006 (Section 94(5)) (PAYE: Retrospective Notional Payments 
— Appointment of Substituted Date) Order 2007 

Pension Schemes (Categories of Country and Requirements for Overseas 
Pension Schemes and Recognised Overseas Pension Schemes) (Amendment) 
Regulations 2007 

Finance Act 1994, Section 220 (Amendment) Regulations 2007 

Income Tax Act 2007 (Amendment) (No 2) Order 2007 

Income Tax (Pay as You Earn) (Amendment No 2) Regulations 2007 


SIS 


SI Year/No 

SI 2007/2086 
SI 2007/2087 
SI 2007/2088 
SI 2007/2090 
SI 2007/2119 
SI 2007/2120 
SI 2007/2126 
SI 2007/2134 
SI 2007/2145 
SI 2007/2153 
SI 2007/2157 
SI 2007/2165 
SI 2007/2166 
SI 2007/2296 
SI 2007/2478 
SI 2007/2482 
SI 2007/2483 


SI 2007/2484 
SI 2007/2485 


SI 2007/2486 
SI 2007/2487 


SI 2007/2488 
SI 2007/2532 


SI 2007/2709 


SI 2007/2969 
SI 2007/3000 


SI 2007/3068 
SI 2007/3103 


SI 2007/3104 
SI 2007/3166 


SI 2007/3175 
SI 2007/3186 


SI 2007/3278 
SI 2007/3298 
SI 2007/3299 
SI 2007/3338 


SI 2007/3339 
SI 2007/3398 


SI 2007/3401 
SI 2007/3402 
SI 2007/3425 
SI 2007/3426 


» Taxation of Securitisation Companies Regulations 2007 


Statutory Instruments 10032 


Title 


Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment) Regulations 2007 

Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations 2007 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations 2007 

Income Tax (Exemption of Minor Benefits) (Amendment) Regulations 2007 
Individual Savings Account (Amendment) Regulations 2007 

Personal Equity Plan (Amendment) Regulations 2007 

International Mutual Administrative Assistance in Tax Matters 

Order 2007 

Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2007 

Insurance Companies (Tax Exempt Business) Regulations 2007 

Tax Avoidance Schemes (Information) (Amendment) Regulations 2007 
Money Laundering Regulations 2007 

Capital Allowances (Energy-saving Plant and Machinery) (Amendment) 
Order 2007 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order 2007 

Income Tax (Pay As You Earn) (Amendment No 3) Regulations 2007 
Income Tax (Qualifying Child Care) (No 2) Regulations 2007 

Tonnage Tax (Training Requirement) (Amendment) Regulations 2007 
Finance Act 2007 (Schedules 13 and 14) Order 2007 

Sale and Repurchase of Securities (Amendment of Instruments) Order 2007 
Sale and Repurchase of Securities (Modification of Schedule 13 to the 
Finance Act 2007) Regulations 2007 

Sale and Repurchase of Securities (Modification of Enactments) 
Regulations 2007 

Income Tax (Manufactured Overseas Dividends) Ganencnene)” 
Regulations 2007 

Manufactured Interest (Tax) Regulations 2007 

Finance Act 2007, Schedule 25 (Commencement and Transitional 
Provisions) Order 2007 

Tribunals, Courts and Enforcement Act 2007 (Commencement No 1) 
Order 2007 

Income Tax (Pay As You Earn) (Amendment No 4) Renton’ 2007 
Income Tax (Benefits Received by Former Owner of Property) (Election 
for Inheritance Tax Treatment) Regulations 2007 

Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
(Amendment) Regulations 2007 

Tax Avoidance Schemes (Information) (Amendment) (No 2) 

Regulations 2007 

Tax Avoidance Schemes (Penalty) Regulations 2007. 

Finance Act 2007 (Sections 82 to 84 and Schedule 23); (Commencement) 
Order 2007 

Police and Criminal Evidence Act 1984 Chpphicabion to Revenue and 
Customs) Order 2007 

Corporation Tax (Implementation of the Mergers Directive) 
Regulations 2007 

Energy-Saving Items (Income Tax) Regulations, 2007 
Transfer of Funds (Information on the Payer) Regulations 2007-. 

Money Laundering (Amendment) Regulations 2007... 

Securitisation Companies (Application of Section, 83(1) of the Hina 
Act 2005: Accounting Standards) Regulations 2007, 
Taxation of Securitisation. Companies (Amendment) ‘Regwations 2007 


Terrorism Act 2000 and Proceeds. of Crime Meh 2002:(Amendment) © 12 
Regulations 2007 .. UVAOAS motrewstk 
Taxation of Securitisation Cohaaee iiererscrpee No 2) Regulations 2007 


~ @LOL\TOOS Te 
Real Estate Investment Trusts (Joint Venture Groups) Regulations 2007 |~ 
Scientific Research Organisations Regulations 2007 — » RDBEAF QOS Te 


) 


10033 

SI Year/No 
SI 2007/3430 
SI 2007/3431 
SI 2007/3432 
SI 2007/3445 
SI 2007/3449 
SI 2007/3478 
SI 2007/3481 
SI 2007/3506 
SI 2007/3507 
SI 2007/3508 
SI 2007/3509 
SI 2007/3532 


SI 2007/3533 


SI 2007/3536 


SI 2007/3537 
SI 2007/3540 


SI 2007/3543 
SI 2007/3612 


SI 2008/219 
SI 2008/379 
SI 2008/381 


SI 2008/403 


SI 2008/511 
SI 2008/562 
SI 2008/568 


SI 2008/673 
SI 2008/704 
SI 2008/705 
SI 2008/706 
SI 2008/708 
SI 2008/709 
SI 2008/720 


SI 2008/740 


SI 2008/778 
SI 2008/782 
SI 2008/836: 
SI 2008/838 
SI 2008/948 


SI 2008/954 ~ 
SI che m2 


SI 2008/14640: 
SI 2008/1481 


Statutory Instruments 


Title 


Insurance Companies (Taxation of Reinsurance Business) (Corporation Tax 
Acts) (Amendment) Order 2007 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations 2007 
Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) (No 2) Regulations 2007 

Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment No 2) Regulations 2007 

Overseas Life Insurance Companies (Amendment No 2) Regulations 2007 
Films (Certification) (Amendment) Regulations 2007 

Income Tax (Indexation) (No 2) Order 2007 

Income Tax Act 2007 (Amendment) (No 3) Order 2007 

Recovery of Foreign Taxes Regulations 2007 

Recovery of Duties and Taxes Etc Due in Other Member States 
(Corresponding UK Claims, Procedure and Supplementary) (Amendment) 
Regulations 2007 

Education (Student Loans) (Repayment) (Amendment) (Wales) 
Regulations 2007 

Registered Pension Schemes (Authorised Member Payments) 
Regulations 2007 

Registered Pension Schemes (Meaning of Pension Commencement Lump 
Sum) (Amendment) Regulations 2007 

Real Estate Investment Trusts (Financial Statements of Group Real Estate 
Investment Trusts) (Amendment) Regulations 2007 

Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2007 

Real Estate Investment Trusts (Breach of Conditions) (Amendment) 
Regulations 2007 

Civil Procedure (Amendment No 2) Rules 2007 

General Commissioners and Special Commissioners (Jurisdiction and 
Procedure) (Amendment) Regulations 2007 

Serious Crime Act 2007 (Commencement No 1) Order 2008 

Finance Act 2007 (Schedule 9) Order 2008 

Insurance Business Transfer Schemes (Amendment of the Corporation Tax 
Acts) Order 2008 

Serious Crime Act 2007 (Disclosure of Information by Revenue and 
Customs) Order 2008 

Car Fuel Benefit Order 2008 

Income Tax (Purchased Life Annuities) Regulations 2008 

Finance Act 2007, Schedule 24 (Commencement and Transitional 
Provisions) Order 2008 

Income Tax (Indexation) Order 2008 

Individual Savings Account (Amendment) Regulations 2008 

Authorised Investment Funds (Tax) (Amendment) Regulations 2008 
Income Tax (Limits for Enterprise Management Incentives) Order 2008 
CGT (Annual Exempt Amount) Order 2008 

Income Tax (Indexation) (No 2) Order 2008 

Registered Pension Schemes (Provision of Information) (Amendment) 
Regulations 2008 

Income Tax (Construction Industry Scheme) (Amendment) 

Regulations 2008 

Taxes (Interest Rate) (Amendment) Regulations 2008 


«Income Tax (Pay As You Earn) (Amendment) Regulations 2008 
Income Tax (Professional Fees) Order 2008 


Income Tax (Payments on Account) (Amendment) Regulations 2008 
Companies Act 2006 (Consequential Amendments etc) Order 2008 


“Companies Act 2006 (Consequential Amendments) (Taxes and National 


Insurance) Order 2008 
Income Tax (Construction Industry Scheme) (Amendment No 2) 


» Regulations 2008 


(Taxation of Benefits under Government Pilot Schemes (Up- Bent 


. Childcare Fund) Order 2008: 


Income Tax (Purchased Life Annuities) (Amendment) Regulations 2008 


SIS 


SI Year/No 


SI 2008/1520 
SI 2008/1579 


SI 2008/1588 
SI 2008/1783 
SI 2008/1878 
SI 2008/1880 
SI 2008/1905 
SI 2008/1906 


SI 2008/1916 
SI 2008/1917 
SI 2008/1923 


SI 2008/1924 
SI 2008/1925 
SI 2008/1926 


SI 2008/1928 
SI 2008/1929 
ST 2008/1930 
SI 2008/1933 
SI 2008/1934 
SI 2008/1936 
SI 2008/1937 


SI 2008/1942 
SI 2008/1944 


SI 2008/1948 
SI 2008/2170 
SI 2008/2264 
SI 2008/2353 
SI 2008/2601 
SI 2008/2603 


SI 2008/2626 
SI 2008/2646 


SI 2008/2679 
SI 2008/2681 


SI 2008/2682 


SI 2008/2684 
SI 2008/2688 


SI 2008/2698 
SI 2008/2834 
SI 2008/2835 


SI 2008/2991 
SI 2008/3096 


SI 2008/3159 
SI 2008/3165 
SI 2008/3234 
SI 2008/3237 


Statutory Instruments 10034 


Title 


Energy-Saving Items (Corporation Tax) Regulations 2008 
Corporation Tax (Implementation of the Mergers Directive) 
Regulations 2008 

Taxation of Chargeable Gains (Gilt-edged Securities) Order 2008 
Films Co-Production Agreements (Amendment) Order 2008 

Finance Act 2006, Section 28 (Appointed Day) Order 2008 

Finance Act 2007, Section 50 (Appointed Day) Order 2008 

Insurance Companies (Corporation Tax Acts) (Amendment) Order 2008 
Insurance Companies (Calculation of Profits: Policy Holders’ Tax) 
(Amendment) Regulations 2008 

Capital Allowances (Energy-saving Plant and Machinery) (Amendment) 
Order 2008 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order 2008 

Insurance Companies (Taxation of Insurance Special Purpose Vehicles) 
Order 2008 

Overseas Life Insurance Companies (Amendment) Regulations 2008 
Finance Act 2008, Section 30 (Appointed Day) Order 2008 
Financing-Arrangement-Funded Transfers to Shareholders 
Regulations 2008 

Finance Act 2008, Section 29 (Appointed Day) Order 2008 

Finance Act 2008, Section 28 (Appointed Day) Order 2008 

Finance Act 2008, Section 27 (Appointed Day) Order 2008 

Finance Act 2008, Section 26 (Appointed Day) Order 2008 

Individual Savings Account (Amendment No 2) Regulations 2008 
Finance Act 2008 Section 135 (Disaster or Emergency) Order 2008 
Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations 2008 

Friendly Societies (Transfers of Other Business) (Modification of the 
Corporation Tax Acts) Regulations 2008 

Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations 2008 

Taxes (Fees for Payment by Telephone) Regulations 2008 

Income Tax (Qualifying Child Care) Regulations 2008 

Tonnage Tax (Training Requirement) (Amendment) Regulations 2008 
Serious Crime Act 2007 (Specified Anti-fraud Organisations) Order 2008 
Income Tax (Pay As You Earn) (Amendment) (No 2) Regulations 2008 


Taxation of Benefits under Government Pilot Schemes (Better off in 
Work Credit) Order 2008 


Overseas Insurers (Tax Representatives) (Amendment) Regulations 2008 


Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations 2008 


Insurance Companies (Reserves) (Tax) (Amendment) Regulations 2008 


Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
(Amendment) Regulations 2008 


Income Tax (Deposit-takers and Building Societies) (Interest events) 
Regulations 2008 


First-tier Tribunal and Upper Tribunal (Chambers) Order 2008 


The Income Tax Unterest Payments) (Unformation smawers) (Amendment) 
Regulations 2008 


Tribunal Procedure (Upper Tribunal) Rules 2008 
Appeals from the Upper Tribunal to the Court of Appeal Ordee 2008 


First-tier Tribunal and Upper Tribunal Von one of eee 
Order 2008 at 


The Taxes (Fees for Payment by Internet) Regulations 2008 


Insurance Companies (Corporation Tax Acts) (Amendment) iia 2x 
Order 2008 


Authorised Investment Funds (Fax) (Amendment No.3) Birdies 2008 
The Finance Act 2008, Section 31 (Specified Tax Year) Order 2008 
Taxes and Duties (Interest Rate) (Amendment) Regulations 2008 


Loan Relationships and Derivative Contracts ie of Accounting 
Practice) (Amendment). Regulations 2008 FES 1L\SOOL I 
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Statutory Instruments 


SI Year/No 


SI 2009/23 
SI 2009/56 


SI 2009/196 


SI 2009/199 
SI 2009/209 
SI 2009/273 
SI 2009/274 
SI 2009/275 
SI 2009/402 
SI 2009/403 


SI 2009/404 
SI 2009/405 

SI 2009/475 

SI 2009/511 

SI 2009/571 

SI 2009/695 

SI 2009/May 
SI 2009/730 

SI 2009/1021 
SI 2009/1171 
SI 2009/1343 
SI 2009/1550 
SI 2009/1590 
SI 2009/1864 
SI 2009/1886 
SI 2009/1890 
SI 2009/1916 
SI 2009/1926 
SI 2009/1989 
SI 2009/1994 
SI 2009/2029 
SI 2009/2031 


SI 2009/2032 
SI 2009/2033 


SI 2009/2034 
SI 2009/2036 
SI 2009/2037 
SI 2009/2039 
SI 2009/2030 


SI 2009/2050 


Title 


Income Tax Act 2007 (Amendment) Order 2009 

Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order 2009 

First-tier Tribunal and Upper Tribunal (Chambers) (Amendment) 

Order 2009 

Taxes (Interest Rate) (Amendment) Regulations 2009 

Payment Services Regulations 2009 

Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009 
The Tribunal Procedure (Amendment) Rules 2009 

Appeals (Excluded Decisions) Order 2009 

Finance Act 2008, Schedule 37 (Appointed Day) Order 2009 

Finance Act 2008, Schedule 39 (Appointed Day, Transitional Provision 
and Savings) Order 2009 

Finance Act 2008, Schedule 36 (Appointed Day and Savings) Order 2009 
The Finance Act 2008, Section 119 (Appointed Day) Order 2009 

Child Trust Funds (Amendment) Regulations 2009 

The Finance Act 2008, Schedule 41 (Appointed Day and Transitional 
Provisions) Order 2009/511 

Finance Act 2008, Schedule 40 (Appointed Day, Transitional Provisions 
and Consequential Amendments) Order 2009 

The Income Tax (Exemption of Minor Benefits) (Revocation) 
Regulations 2009 

Investment Manager (Specified Transactions) Regulations 2009 
Enactment of Extra-Statutory Concessions Order 2009 

First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 2) 
Order 2009 

Registered Pension Schemes (Authorised Payments) Regulations 2009 
Research and Development (Qualifying Bodies) (Tax) Order 2009 
Individual Savings Account (Amendment) Regulations 2009 

First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) 
Order 2009 

Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order 2009 

Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations 2009 
Companies Act 2006 (Consequential Amendments) (Taxes and National 
Insurance) Order 2009 

Information Notice: Resolution of Disputes as to Privileged 
Communications Regulations 2009 

General Insurers’ Technical Provisions (Appropriate Amount) (Tax) 
Regulations 2009 

Taxation of Pension Schemes (Transitional Provisions) (Amendment No 2) 
Order 2009 

Individual Savings Account (Amendment No 2) Regulations 2009 
Income Tax (Pay As You Earn) (Amendment No 2) Regulations 2009 
Special Annual Allowance Charge (Application to Members of 
Currently-Relieved Non-UK Pension Schemes) Order 2009 

Taxes and Duties (Interest Rate) (Amendment) Regulations 2009 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations 2009 

Investment Trusts (Dividends) (Optional Treatment as Interest 
Distributions) Regulations 2009 

Authorised Investment Funds (Tax) (Amendment) Regulations 2009 
Corporation Tax (Land Remediation Relief) Order 2009 

Lloyd’s Underwriters (Equalisation Reserves) (Tax) Regulations 2009 
Income Tax (Construction Industry Scheme) (Amendment) 

Regulations 2009 

Income and Corporation Taxes (Electronic Certificates of Deduction of 
Tax and Tax Credit) (Amendment) Regulations 2009 


ALPHABETICAL LIST OF PRINTED STATUTORY INSTRUMENTS 


Note—For the chronological list, see above. 


sIS 


Statutory Instruments 10036 


SI Year/No 


SI 2009/275 
SI 2008/2834 
SI 2006/132 


SI 2006/964 
SI 2007/945 
SI 2001/2541 
SI 2003/2076 


SI 2007/303 
SI 1984/2060 


SI 1988/266 
SI 1993/950 
SI 1994/2656 
SI 1996/1031 
SI 2001/1122 
SI 2002/2849 
SI 2004/438 
SI 2005/276 
SI 1986/387 
SI 1996/1583 
SI 1967/149 
SI 2005/724 
SI 1986/2211 
SI 2004/2422 
SI 2004/3369 
SI 2005/990 
SI 2004/2680 
SI 2005/191 
SI 2004/1450 
SI 1998/3132 
SI 2003/96 


SI 2000/3158 


SI 1998/3081 
SI 1992/3066 


SI 2002/1967 
SI 2007/3186 
SI 2008/1579 


SI 1998/3175 
SI 2009/2037 
SI 2004/2502 


SI 1999/2975 
SI 2007/678 
SI 2007/1050 
SI 1999/358 


SI 1981/233 
SI 1995/1370 


Title 


Appeals (Excluded Decisions) Order 2009 

Appeals from the Upper Tribunal to the Court of Appeal Order 2008 
Armed Forces and Reserve Forces (Compensation Scheme) (Excluded 
Benefits for Tax Purposes) Regulations 2006 

Authorised Investment Funds (Tax) Regulations 2006 

Business Premises Renovation Allowances Regulations 2007 

Capital Allowances (Energy-saving Plant and Machinery) Order 2001 


Capital Allowances (Environmentally Beneficial Plant and Machinery) 
Order 2003 

Capital Allowances (Leases of Background Plant or Machinery for a 
Building) Order 2007 

Capital Allowances (Vehicles for the Disabled) (Similar Payments) 
Orders 1984 

Capital Gains Tax (Definition of Unit Trust Scheme) Regulations 1988 
Capital Gains Tax (Gilt-edged Securities) Order 1993 

Capital Gains Tax (Gilt-edged Securities) Order 1994 

Capital Gains Tax (Gilt-edged Securities) Order 1996 

Capital Gains Tax (Gilt-edged Securities) Order 2001 

Capital Gains Tax (Gilt-edged Securities) Order 2002 

Capital Gains Tax (Gilt-edged Securities) Order 2004 

Capital Gains Tax (Gilt-edged Securities) Order 2005 

Capital Gains Tax (Parallel Pooling) Regulations 1986 

Capital Gains Tax (Pension Funds Poolmg Schemes) Regulations 1996 
Capital Gains Tax Regulations 1967 


Charge to Income Tax by Reference to Enjoyment of Property Previously 
Owned Regulations 2005 

Charitable Deductions (Approved Schemes) Regulations 1986 

Child Trust Funds Act 2004 (Commencement No 1) Order 2004 
Child Trust Funds Act 2004 (Commencement No 2) Order 2004 
Child Trust Funds (Appeals) Regulations 2005 

Child Trust Funds (Insurance Companies) Regulations 2004 (lapsed) 
Child Trust Funds (Non-tax Appeals) 

Child Trust Funds Regulations 2004 

Civil Procedure Rules 1998 (Orders 53, 55, 77 and 91 only) 
Community Investment Tax Relief (Accreditation of Community 
Development Finance Institutions) Regulations 2003 

Controlled Foreign Companies (Designer Rate Tax Provisions) 
Regulations 2000 

Controlled Foreign Companies (Excluded Countries) Regulations 1998 
Corporation Tax Acts (Provisions for Payment of Tax and Returns) 
(Appointed Days) Order 1992 

Corporation Tax (Finance Leasing of Intangible Assets) 

Regulations 2002 

Corporation Tax (Implementation of the Mergers Directive) 
Regulations 2007 

Corporation Tax (Implementation of the Mergers Directive) 
Regulations 2008 

Corporation Tax (Instalment Payments) Regulations 1998 
Corporation Tax (Land Remediation Relief) Order 2009 

Corporation Tax (Notice of Coming within ee 
Regulations 2004 

Corporation Tax (Simplified Arrangements = pati; Relief) 
Regulations 1999 
Corporation Tax (Surrender of bhicsinhe Tbbsed on Films and nr for 
Relief) Regulations 2007 aos 

Corporation Tax (Taxation of Films) (Transitional Provisions), 
Regulations 2007 DEOS\200 


Corporation Tax (Treatment of Unirelieved Slephis® Advance Corporation 
Tax) Regulations 1999 


Crown Proceedings (Northern Ireland) Order 1981 


Deposit-takers (Interest Payments) (Discretionary of Accumulation 
Trusts) Regulations 1995 rend ost Fo"ato! 
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Statutory Instruments 


SI Year/No 


SI 1994/236 
SI 2000/2074 


SI 2001/1163 
SI 1999/3330 
SI 1993/1957 


SI 1970/488 
- SI 2001/1156 


ST 2000/944 
SI 1997/57 
SI 2000/2090 


SI 2007/792 
SI 2006/210 
SI 2005/644 


‘SI 2008/1520 
SI 2004/2664 


SI 2007/3278 
SI 2006/831 
ST 1996/1179 


SI 1998/3177 
SI 1994/3227 


SI 2002/1970 


SI 1994/3231 
SI 2000/3315 


SI 2002/1969 


SI 1994/3226 
SI 2004/2622 
SI 1985/994 
SI 2006/643 
SI 1998/311 
SI 2001/253 
SI 1999/564 
SI 2005/409 


SI 1998/3173 


SI 2003/2172 


SI 2007/963 , 
SI 1998/2620 


SI 1999/2156 


SI 2000/922 
SI 1999/619 


SI 2000/1093... 
SI 2000/2004 , 


SI 2000/2082 


Title 


Distraint by Collectors (Fees, Costs and Charges) Regulations 1994 


Donations to Charity by Individuals (Appropriate Declarations) 
Regulations 2000 


Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
Regulations 2001 

Double Taxation Relief (Taxes on Income) (Foreign Interest and 
Dividends) Regulations 1999 

Double Taxation Relief (Taxes on Income) (General) (Manufactured 
Overseas Dividends) Regulations 1993 

Double Taxation Relief (Taxes on Income) (General) Regulations 1970 
Double Taxation Relief (Taxes on Income) (Underlying Tax on Dividends 
and Dual Resident Companies) Regulations 2001 

Education (Student Loans) (Repayment) Regulations 2000 (revoked) 
Electronic Lodgement of Tax Returns Order 1997 

Employee Share Ownership Plans (Partnership Shares—Notice of Effects 
on Benefits, Statutory Sick Pay and Statutory Maternity Pay) 
Regulations 2000 

Employee Share Schemes (Electronic Communication of Returns and 
Information) Regulations 2007 

Employer-Financed Retirement Benefits (Excluded Benefits for Tax 
Purposes) Regulations 2006 

Energy Act 2004 (Nuclear Decommissioning) (Exempt Activities and 
Further Conditions) Regulations 2005 

Energy-Saving Items (Corporation Tax) Regulations 2008 
Energy-Saving Items (Deductions for Expenditure etc) Regulations 2004 
(revoked) 

Energy-Saving Items (Income Tax) Regulations 2007 

Energy-Saving Items Regulations 2007 

European Investment Bank (Designated International Organisation) 
Order 1996 (repealed) 

European Single Currency (Taxes) Regulations 1998 

Exchange Gains and Losses (Alternative Method of Calculation of Gain 
or Loss) Regulations 1994 

Exchange Gains and Losses (Bringing into Account Gains or Losses) 
Regulations 2002 

Exchange Gains and Losses (Insurance Companies) Regulations 1994 
Exchange Gains and Losses (Miscellaneous Modifications) 
Regulations 2000 

Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations 2002 

Exchange Gains and Losses (Transitional Provisions) Regulations 1994 
Exemption From Tax for Certain Interest Payments Regulations 2004 
Films (Certification) Regulations 1985 

Films (Definition of “British Film”) Order 2006 

Finance Act 1989 Section 178(1) (Appointed Day) Order 1998 
Finance Act 1989, Section 178(1), (Appointed Day) Order 2001 
Finance Act 1993, Section 86(2), (Fish Quota) Order 1999 

Finance Act 1993, Section 86(2), (Single Payment Scheme) Order 2005 
(amends TCGA 1992 s 155) 

Finance Act 1994, (Appointed Day) Order 1998 

Finance Act 1995, Section 127(12) (Designated Transactions) 
Regulations 2003 

Finance Act 1995, Section 127(12), (Designated Transactions) 
Regulations 2007 

Finance Act 1995, Section 139(3), (Appointed Day) Order 1998 
Finance Act 1995, Section 139(3), (Appointed Day) Order 1999 


Finance Act 1995, Section 139(3), (Appointed Day) Order 2000 


Finance Act 1998, Section 37, (Appointed Day) Order 1999 


_ Finance Act 1999, Schedule 10, Paragraph 18, (First and Second) 


Appointed Days) Order 2000 


_ Finance Act 1999, Section 59(3)(b), (Appointed Day) Order 2000 


Finance Act 2000, Section 108(3), (Appointed Day) Order 2000 


SIS 


SI Year/No 
SI 2004/2201 
SI 2007/964 
SI 2003/2173 
SI 2007/46 
SI 2004/2571 
SI 2006/3399 


SI 2007/2483 
SI 2008/568 


SI 2007/2532 


SI 2009/404 
SI 2009/571 


SI 2009/403 


SI 2008/1936 
SI 2008/1926 


SI 2008/2684 
SI 2008/2835 


SI 1999/624 


SI 1977/1143 
ST 1980/1947 


SI 1997/473 

SI 2005/2014 
SI 2001/3973 
SI 1999/622 

SI 1008/1942 
SI 1994/1812 
SI 2001/1304 
SI 2001/1757 
SI 2009/1926 


SI 1999/2118 
SI 1998/1868 
SI 2006/3389 


SI 2008/2646 
SI 2000/921 
ST 2003/3143 
SI 2003/282 
SI 2003/1830 


SI 2002/1596 


Statutory Instruments 10038 
Title 


Finance Act 2002, Schedule 26, Parts 2 and 9 (Amendment) Order 2004 
(amends FA 2002) 

Finance Act 2003, Paragraph 3(3) of Schedule 26, (Designated 
Transactions) Regulations 2007 

Finance Act 2003, Schedule 26 Paragraph 3(3) (Designated Transactions) 
Regulations 2003 

Finance Act 2004, Section 61(2), (Relevant Percentage) Order 2007 
Finance Act 2004, Section 294 (Appointed Day) Order 2004 

Finance Act 2006, Section 53(1) (Films and Sound Recordings) 
(Appointed Day) Order 2006 

Finance Act 2007 (Schedules 13 and 14) Order 2007 

Finance Act 2007, Schedule 24 (Commencement and Transitional 
Provisions) Order 2008 

Finance Act 2007, Schedule 25 (Commencement and Transitional 
Provisions) Order 2007 

Finance Act 2008, Schedule 36 (Appointed Day and Savings) Order 2009 
Finance Act 2008, Schedule 40 (Appointed Day, Transitional Provisions 
and Consequential Amendments) Order 2009 

Finance Act 2008, Schedule 39 (Appointed Day, Transitional Provision 
and Savings) Order 2009 

Finance Act 2008 Section 135 (Disaster or Emergency) Order 2008 
Financing-Arrangement-Funded Transfers to Shareholders 

Regulations 2008 

First-tier Tribunal and Upper Tribunal (Chambers) Order 2008 
First-tier Tribunal and Upper Tribunal (Composition of Tribunal) 
Order 2008 

Friendly Societies (Gilt-edged Securities) (Periodic Accounting for Tax on 
Interest) Regulations 1999 (lapsed) 

Friendly Societies (Life Assurance Premium Relief) Regulations 1977 
Friendly Societies (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 

Friendly Societies (Modification of the Corporation Tax Acts) 
Regulations 1997 (revoked) 

Friendly Societies (Modification of the Corporation Tax Acts) 
Regulations 2005 

Friendly Societies (Provisional Repayments for Exempt Business) 
(Amendment) Regulations 2001 

Friendly Societies (Provisional Repayments for Exempt Business) 
Regulations 1999 (lapsed) 

Friendly Societies (Transfers of Other Business) (Modification of the 
Corporation Tax Acts) Regulations 2008 

General Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 

General Commissioners of Income Tax (Costs) Regulations 2001 (revoked) 
General Insurance Reserves (Tax) Regulations 2001 

General Insurers’ Technical Provisions (Appropriate Amount) (Tax) 
Regulations 2009 

Gifts for Relief in Poor Countries (Designation of Kosovo) Order 1999 
Gifts for Relief in Poor Countries (Designation) Order 1998 

Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) (No 2) Regulations 2006 
Group Relief for Overseas Losses (Modification of the Corporation Tax. 
Acts for Non-resident Insurance Companies) Regulations 2008 

ri and Corporation Taxes Act 1988, Section 559(4A), Order 2000 
(lapsed) 

Income and Corporation Taxes (Electronic Certificates of Deduction of 
Tax and Tax Credit) Regulations 2003 

Income and Corporation Taxes (Electronic Communications) _ 
Regulations 2003 
Income Tax (Authorised Unit Trusts) (Interest Distributions) P01\00 
Regulations 2003 


Income Tax (Benefits in Kind) (Exemption for Employment Costs 
resulting from Disability) Regulations 2002 CaOS\000S Ti 
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SI Year/No 
ST 2000/2080 
SI 2007/3000 
ST 1991/512 


ST 1992/10 
SI 1990/2231 


SI 2001/1123 
SI 1994/777 
SI 2000/600 
ST 1985/1696 


SI 2005/2045 
SI 1995/2050 
SI 1988/267 
SI 1992/12 
SI 2008/2682 


SI 1990/2232 
SI 1992/14 
ST 2000/945 
SI 2001/56 


SI 1999/2155 
SI 2002/680 


ST 1993/744 
SI 1994/1212 
SI 1987/530 
SI 2002/205 
SI 2003/2495 


SI 2005/3327 
SI 1992/2744 


SI 1992/15 

SI 1982/1236 
SI 1978/1159 
SI 1995/2052 


SI 1992/2074 
SI 1993/2004 
SI 2003/2682 
SI 1996/1654 
SI 1996/1585 
ST 1984/1801 
ST 1992/3234 
ST 2002/1968 
SI 1956/1230 
SI 2008/562 

ST 19941778 

SI 1997/1158 


SI 1989/1299 


SI 1993/743 


Statutory Instruments 


Title 


Income Tax (Benefits in Kind) (Exemption for Welfare Counselling) 
Regulations 2000 

Income Tax (Benefits Received by Former Owner of Property) (Election 
for Inheritance Tax Treatment) Regulations 2007 

Income Tax (Building Societies) (Annual Payments) Regulations 1991 
(repealed) 

Income Tax (Building Societies) (Audit Powers) Regulations 1992 
Income Tax (Building Societies) (Dividends and Interest) 

Regulations 1990 

Income Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) Regulations 2001 

Income Tax (Car Benefits) (Replacement Accessories) Regulations 1994 
(revoked) 

Income Tax (Charge to Tax) (Payments out of Surplus Funds) (Relevant 
Rate) Order 2000 (lapsed) 

Income Tax (Composite Rate) (Prescribed Deposit-takers) Order 1985 
(repealed) 

Income Tax (Construction Industry Scheme) Regulations 2005 

Income Tax (Dealers in Securities) (Tradepoint) Regulations 1995 (lapsed) 
Income Tax (Definition of Unit Trust Scheme) Regulations 1988 
Income Tax (Deposit-takers) (Audit Powers) Regulations 1992 


Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations 2008 


Income Tax (Deposit-takers) (Interest Payments) Regulations 1990 
Income Tax (Deposit-takers) (Non-residents) Regulations 1992 
Income Tax (Electronic Communications) Regulations 2000 (revoked) 
Income Tax (Electronic Communications) (Incentive Payments) 
Regulations 2001 

Income Tax (Employments) (Amendment No 3) Regulations 1999 


Income Tax (Employments and Electronic Communications) 
(Miscellaneous Provisions) Regulations, SI 2002/680 


Income Tax (Employments) Regulations 1993 

Income Tax (Employments) (Notional Payments) Regulations 1994 
Income Tax (Entertainers and Sportsmen) Regulations 1987 
Income Tax (Exemption of Minor Benefits) Regulations 2002 


Income Tax (Incentive Payments for Voluntary Electronic 
Communication of PAYE Returns) Regulations 2003 


Income Tax (Indexation) (No 2) Order 2005 

Income Tax (Insurance Companies) (Expenses of Management) 
Regulations 1992 

Income Tax (Interest Payments) (Information Powers) Regulations 1992 
Income Tax (Interest Relief) Regulations 1982 

Income Tax (Life Assurance Premium Relief) Regulations 1978 
Income Tax (Manufactured Dividends) (Tradepoint) Regulations 1995 
(revoked) 

Income Tax (Manufactured Interest) Regulations 1992 (revoked) 
Income Tax (Manufactured Overseas Dividends) Regulations 1993 
Income Tax (Pay As You Earn) Regulations 2003 

Income Tax (Payments on Account) Regulations 1996 

Income Tax (Pension Funds Pooling Schemes) Regulations 1996 
Income Tax (Prescribed Deposit-takers) (No 1) Order 1984 (repealed) 
Income Tax (Prescribed Deposit-takers) Order 1992 (repealed) 
Income Tax (Prescribed Deposit-takers) Order 2002 (repealed) 
Income Tax (Purchased Life Annuities) Regulations 1956 (revoked) 
Income Tax (Purchased Life Annuities) Regulations 2008 

Income Tax (Replacement Cars) Regulations 1994 (revoked) 

Income Tax (Schedule 22 to the Finance Act 1995) (Prescribed Amounts) 
Regulations 1997 

Income Tax (Stock Lending) Regulations 1989 (revoked) 


» Income Tax (Sub-contractors in the Construction Industry) 


Regulations 1993 (repealed) 


SIS 


Statutory Instruments 10040 


SI Year/No 
SI 2000/2076 


SI 1998/1870 
SI 1998/1871 


SI 2001/3974 


SI 1977/1144 
SI 1980/1948 


SI 2009/1916 
SI 2003/2082 
SI 1999/498 
SI 1999/623 
ST 1995/3237 
SI 2000/2089 
SI 1995/3238 
SI 1992/2326 


SI 1996/2991 
SI 2007/2145 
SI 1995/1730 


SI 2003/1828 
SI 2007/2126 


SI 1997/168 
2009/May 
SI 2006/1959 


SI 2006/1182 
SI. 2001/39] 
SI 2009/2034 
SI 1997/265 


SI 1997/405 
SI 2006/3262 


SI 2009/2039 
SI 1997/2681 
SI 1995/353 
SI 1999/3308 
SI 1995/351 
SI 2005/3338 
SI 1995/352 
SI 2004/3271 


SI 2004/3256 
SI 2006/843 


Title 


Individual Learning Accounts (Separate Employers Under the Crown) 
Regulations 2000 

Individual Savings Account Regulations 1998 

Individual Savings Account (Insurance Companies) Regulations 1998 
(lapsed) 

Individual Savings Account (Insurance Companies) (Amendment) 
Regulations 2001 

Industrial Assurance (Life Assurance Premium Relief) Regulations 1977 
Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) 
Regulations 1980 

Information Notice: Resolution of Disputes as to Privileged 
Communications Regulations 2009 

Insurance Companies (Calculation of Profits: Policy Holders’ Tax) 
Regulations 2003 

Insurance Companies (Capital Redemption Business) (Modification of 
the Corporation Tax Acts) Regulations 1999 

Insurance Companies (Gilt-edged Securities) (Periodic Accounting for Tax 
on Interest) Regulations 1999 (lapsed) 

Insurance Companies (Overseas Life Assurance Business) (Compliance) 
Regulations 1995 

Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) Regulations 2000 

Insurance Companies (Overseas Life Assurance Business) (Tax Credit) 
Regulations 1995 (lapsed) 

Insurance Companies (Pension Business) (Transitional Provisions) 
Regulations 1992 

Insurance Companies (Reserves) (Tax) Regulations 1996 

Insurance Companies (Tax Exempt Business) Regulations 2007 
Insurance Companies (Taxation of Reinsurance Business) 

Regulations 1995 

Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations 

International Mutual Administrative Assistance in Tax Matters 

Order 2007 

International Organisations (Miscellaneous Exemptions) Order 1997 
Investment Manager (Specified Transactions) Regulations 2009 


Investment-regulated Pension Schemes (Exception of Tangible Moveable 
Property) Order 2006 


Investment Trusts and Venture Capital Trusts (Definition of Capital 
Profits, Gains or Losses) Order 2006 

Investment Trusts (Approval of Accounting Methods for Creditor 
Relationships) Order 2001 


Investment Trusts (Dividends) (Optional Treatment as Interest. 
Distributions) Regulations 2009 


Life Assurance and Other Policies (Keeping of Information and Duties of 
Insurers) Regulations 1997 


Lloyd’s Underwriters (Double Taxation Relief) Regulations 1997 


Lloyd’s Underwriters (Double Taxation Relief) (epEporate Members) 
Regulations 2006 


Lloyd’s Underwriters (Equalisation Reserves) (Tax) Regulations BOR 
Lloyd’s Underwriters (Partnerships) (Tax) 19975 zt 
Lloyd’s Underwriters (Special Reserve’ Funds) Regulations 1995 

Lloyd’s Underwriters (Special Reserve Funds) Regulations eat 

Lloyd’s Underwriters (Tax) Regulations 1995 90>) ; 
Lloyd’s Underwriters (Tax) Regulations 2005 © aes haeer Ie 
Lloyd’s Underwriters (Tax) (1992-93 to 1 a ae 1995 (spensy 


Loan Relationships and Derivative Contracts (Change of Accounting» 
Practice) Regulations 2004 ub T omoontl BEL ee! Te 


Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) Regulations 2004 CEC I\OZOT 12 


Loan Relationships and Derivative Contracts (Disregard and Bringing le 


into Account of Profits and Losses) Regulations 2006 
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Statutory Instruments 


SI Year/No 
SI 2005/3422 


SI 1994/3230 
SI 2007/304 
SI 1997/993 
SI 1997/992 
SI 2007/2488 
SI 1996/1826 


SI 1995/3036 


) 

SI 1971/1035 
SI 2003/3075 
SI 2007/2157 
SI 1990/1671 
SI 1999/1408 
SI 2003/2714 
SI 1987/1749 


SI 1987/1513 


j 


SI 1988/1436 


SI 2004/2572 
SI 1997/1154 
SI 2000/2875 
SI 1999/881 

SI 2007/3175 


SI 2005/2017 
SI 2006/1639 
SI 2006/136 


SI 2005/1907 
SI 2006/575 
SI 1987/352 
SI 1987/412 


SI 2006/1960 


SI 2006/138 
SI 2005/695 


SI 2006/207 
SI 2006/206 


SI 2006/208 


SI 2006/212 
$1 2006/1958 
SI 2006/573 


SI 1989/469 
SI 2000/2318 
SI 2001/18 


SI 1996/8059 


SI 2000/2316 


Title 


Loan Relationships and Derivative Contracts (Exchange Gains and 
Losses using Fair Value Accounting) Regulations 2005 

Local Currency Elections Regulations 1994 (lapsed) 

Long Funding Leases (Elections) Regulations 2007 

Manufactured Dividends (Tax) Regulations 1997 

Manufactured Interest (Tax) Regulations 1997 (revoked) 

Manufactured Interest (Tax) Regulations 2007 

Manufactured Overseas Dividends (French Indemnity Payments) 
Regulations 1996 

Manufactured Payments and Transfer of Securities (Tax Relief) 
Regulations 1995 

Mineral Royalties (Tax) Regulations 1971 

Money Laundering Regulations 2003 (revoked) 

Money Laundering Regulations 2007 

Movements of Capital (Required Information) Regulations 1990 
Non-resident Companies (General Insurance Business) Regulations 1999 
Non-resident Insurance Companies Regulations 2003 

Occupational Pension Schemes (Additional Voluntary Contributions) 
Regulations 1987 (lapsed) 

Occupational Pension Schemes (Maximum Rate Lump Sum) 

Regulations 1987 (lapsed) 

Occupational Pension Schemes (Rate of Tax under FA 1970 Sch 5 Part II 
Para 2) Orders (see TA 1988 s 598) 

Occupational Pension Schemes (Transitional Provisions) Regulations 1988 
(lapsed) 

Offshore Funds Regulations 2004 

Open-ended Investment Companies (Tax) Regulations 1997 (revoked) 
Orders for the Delivery of Documents (Procedure) Regulations 2000 
Overseas Insurers (Tax Representatives) Regulations 1999 

Police and Criminal Evidence Act 1984 (Application to Revenue and 
Customs) Order 2007 

Partnerships (Restrictions on Contributions to a Trade) Regulations 2005 
Partnerships (Restrictions on Contributions to a Trade) Regulations 2006 
Pension Benefits (Insurance Company Liable as Scheme Administrator) 
Regulations 2006 

Pension Protection Fund (Tax) (2005-06) Regulations 2005 

Pension Protection Fund (Tax) Regulations 2006 

Pension Scheme Surpluses (Administration) Regulations 1987 (lapsed) 
Pension Scheme Surpluses (Valuation) Regulations 1987 (lapsed) 

Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations 2006 

Pension Schemes (Reduction in Pension Rates) Regulations 2006 
Pensions Act 2004 (Commencement No 3, Transitional Provisions and 
Amendment) Order 2005 

Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) Regulations 2006 

Pension Schemes (Categories of Country and Requirements for Overseas 
Pension Schemes and Recognised Overseas Pension Schemes) 
Regulations 2006 

Pension Schemes (Information Requirements—Qualifying Overseas 
Pension Schemes, Qualifying Recognised Overseas Pensions Schemes and 
Corresponding Relief) Regulations 2006 

Pension Schemes (Relevant Migrant’ Members) Regulations 2006 
Pensions Schemes (Taxable Property Provisions) Regulations 2006 
Pension Schemes (Transfers, Reorganisations and Winding Up) 
(Transitional Provisions) Order 2006 

Personal Equity Plan Regulations 1989 

Personal Pension Schemes (Concurrent Membership) Order 2000 (lapsed) 
Personal Pension Schemes (Conversion of Retirement Benefits Schemes) 
Regulations 2001 (lapsed) 


. Personal Pension Schemes (Deferred Annuity Purchase) (Acceptance of 


Contributions) Regulations 1996 (lapsed) 
Personal Pension Schemes (Information Powers) Reyullations 2000 (lapsed) 


SIS 


Statutory Instruments 10042 


SI Year/No 
ST 1988/1012 
SI 1987/1765 
SI 1988/1013 
SI 2000/2314 
SI 2001/117 
SI 1996/1311 
SI 1988/1014 
SI 2001/119 
SI 1999/1029 
SI 1989/2387 
SI 1995/917 
SI 2006/2867 


SI 2006/2864 
SI 2006/2865 


SI 2006/2866 


SI 2007/3425 
SI 2004/674 


SI 2007/3507 
SI 2001/4024 
SI 2006/570 
SI 2006/137 
SI 2007/3532 
SI 2006/57] 
SI 2006/209 
SI 2009/1171 
SI 2006/614 
SI 2006/134 


SI 2006/1465 
SI 2006/574 


SI 2006/498 


SI 2007/826 
SI 2006/133 


SI 2006/131 
SI 2006/1957 
SI 2006/135 
SI 2006/364 
SI 2006/568 


SI 2006/567 
SI 2006/129 
SI 2005/3458 


Title 


Personal Pension Schemes (Minimum Contributions under the Social 
Security Act 1986) Regulations 1988 

Personal Pension Schemes (Provisional Approval) Regulations 1987 (lapsed) 
Personal Pension Schemes (Relief at Source) Regulations 1988 

Personal Pension Schemes (Restriction on Discretion to Approve) 
(Establishment of Schemes under Trusts) Regulations 2000 (lapsed) 
Personal Pension Schemes (Restriction on Discretion to Approve) 
(Permitted Investments) Regulations 2001 (lapsed) 

Personal Pension Schemes (Tables of Rates of Annuities) Regulations 1996 
(lapsed) 

Personal Pension Schemes (Transfer Payments) Regulations 1988 (revoked) 
Personal Pension Schemes (Transfer Payments) Regulations 2001 (lapsed) 
Personal Portfolio Bonds (Tax) Regulations 1999 

Private Medical Insurance (Tax Relief) Regulations 1989 

Profit-Related Pay (Shortfall Recovery) Regulation 1995 (lapsed) 

Real Estate Investment Trusts (Assessment and Recovery of Tax) 
Regulations 2006 

Real Estate Investment Trusts (Breach of Conditions) Regulations 2006 
Real Estate Investment Trusts (Financial Statements of Group Real 
Estate Investment Trusts) Regulations 2006 

Real Estate Investment Trusts (Joint Ventures) Regulations 2006 

Real Estate Investment Trusts (Joint Venture Groups) Regulations 2007 
Recovery of Duties and Taxes etc Due in Other Member States 
(Corresponding UK Claims, Procedure and Supplementary) 

Regulations 2004 

Recovery of Foreign Taxes Regulations 2007 

Referrals to the Special Commissioners Regulations 2001 (revoked) 


Registered Pension Schemes and Overseas Pension Schemes (Electronic 
Communication of Returns and Information) Regulations 2006 
Registered Pension Schemes (Authorised Member Payments) 
Regulations 2006 

Registered Pension Schemes (Authorised Member Payments) 
Regulations 2007 

Registered Pension Schemes (Authorised Member Payments) (No 2) 
Regulations 2006 

Registered Pension Schemes (Authorised Payments) Regulations 2006 
Registered Pension Schemes (Authorised Payments) Regulations 2009 
Registered Pension Schemes (Authorised Payments—Arrears of Pension) 
Regulations 2006 

Registered Pension Schemes (Authorised Payments) (Transfers to the 
Pension Protection Fund) Regulations 2006 

Registered Pension Schemes (Authorised Reductions) Regulations 2006 
Registered Pension Schemes (Authorised Surplus Payments) 
Regulations 2006 


Registered Pension Schemes (Block Transfers) (Permitted Membership 
Period) Regulations 2006 


Registered Pension Schemes (Bridging Pensions) Regulations 2007 


Registered Pension Schemes (Co-ownership of Living Accommodation) 
Regulations 2006 


Registered Pension Schemes (Enhanced Lifetime Allowance) 
Regulations 2006 


Registered Pension Schemes (Extension of Migrant Member Relief) 
Regulations 2006 


Registered Pension Schemes (Meaning of Pension Commence eat Lump 
Sum) Regulations 2006 


Registered Pension Schemes (Modification of the Rules of Existing 
Schemes) Regulations 2006 


Registered Pension Schemes (Prescribed Manner se Determining Achaom he 
of Annuities) Regulations 2006 


Registered Pension Schemes (Provision of Information) Regulations 2 pos 
Registered Pension Schemes (Relevant Annuities) Regulations 2006 — 


Registered Pension Schemes (Restriction of. Employers’ Relief} nye 
Regulations 2005 nL ECWOODS I: 
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Statutory Instruments 


SI Year/No 


SI 2006/569 
SI 2007/494 


SI 2006/211 
SI 2006/499 
SI 2006/365 
SI 2006/130 
SI 2002/1966 
SI 2003/3297 
SI 2004/712 
SI 2009/1343 
SI 1995/3192 
ST 1990/2101 
SI 2005/723 
SI 1995/3103 
SI 1993/3016 


SI 1999/1964 


SI 1998/729 

SI 2000/1087 
SI 1996/1582 
SI 1991/1614 
SI 1990/586 

SI 2000/1085 
SI 2005/3311 
SI 2005/1133 
SI 1995/3220 
SI 2007/2486 
SI 2007/2485 
SI 2007/3426 
SI 1998/3178 
SI 2002/653 

SI 2008/403 


SI 2008/2353 
SI 2009/2031 


SI 1994/1811 
SI 2002/3047 
SI 2008/2603 
SI 2003/2339 


Title 


Registered Pension Schemes (Splitting of Schemes) Regulations 2006 
Registered Pension Schemes (Standard Lifetime and Annual Allowances) 
Order 2007 

Registered Pension Schemes (Surrender of Relevant Excess) 
Regulations 2006 

Registered Pension Schemes (Transfer of Sums and Assets) 

Regulations 2006 

Registered Pension Schemes (Unauthorised Payments by Existing 
Schemes) Regulations 2006 

Registered Pension Schemes (Uprating Percentages for Defined Benefits 
Arrangements and Enhanced Protection Limits) Regulations 2006 
Relief for Community Amateur Sports Clubs (Designation) Order 2002 
Reporting of Savings Income Information Regulations 2003 

Research and Development (Prescribed Activities) Regulations 2004 
Research and Development (Qualifying Bodies) (Tax) Order 2009 
Retirement Age of General Commissioners Order 1995 (revoked) 
Retirement Benefits Schemes (Continuation of Rights of Members of 
Approved Schemes) Regulations 1990 (lapsed) 

Retirement Benefits Schemes (Increase in Permitted Maximum in 
Transitional Cases) Order 2005 

Retirement Benefits Schemes (Information Powers) Regulations 1995 
(lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve 
(Additional Voluntary Contributions) Regulations 1993 (lapsed) 
Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Additional Voluntary Contributions) (Amendment) Regulations 1999 
(lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Excepted Provisions) Regulations 1998 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Excepted Provisions) Regulations 2000 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) 
(Excepted Schemes) Regulations 1996 (lapsed) 

Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) Regulations 1991 (lapsed) 

Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication 
of Earnings Cap) Regulations 1990 (lapsed) 

Retirement Benefits Schemes (Sharing of Pensions on Divorce or 
Annulment) Regulations 2000 (lapsed) 

Revenue and Customs (Complaints and Misconduct) Regulations 2005 
Revenue and Customs (Inspections) Regulations 2005 

Sale and Repurchase of Securities (Modification of Enactments) 
Regulations 1995 (revoked) 

Sale and Repurchase of Securities (Modification of Enactments) 
Regulations 2007 

Sale and Repurchase of Securities (Modification of Schedule 13 to the 
Finance Act 2007) Regulations 2007 

Scientific Research Organisations Regulations 2007 

Scotland Act 1998 (Commencement) Order 1998 

Scottish Water (Transfer of Functions, etc) (Tax Provisions) Order 2002 
Serious Crime Act 2007 (Disclosure of Information by Revenue and 
Customs) Order 2008 

Serious Crime Act 2007 (Specified Anti-fraud Organisations) Order 2008 
Special Annual Allowance Charge (Application to Members of 
Currently-Relieved Non-UK Pension Schemes) Order 2009 

Special Commissioners (Jurisdiction and Procedure) Regulations 1994 
(revoked) 

Statutory Payment Schemes (Electronic Communications) 

Regulations 2002 

Taxation of Benefits under Government Pilot Schemes (Better off in 
Work Credit) Order 2008 

Taxation of Benefits under Government Pilot Schemes (Return to Work 
Credit and Employment Retention and Advancement Schemes) 

Order 2003 


siS 


SI Year/No 
SI 2008/1464 


SI 1996/2396 
SI 2006/184 

SI 2008/1588 
SI 1995/2902 
SI 2006/497 

SI 2006/572 

SI 2007/3402 
SI 2004/1864 
SI 2007/3104 
SI 2009/2033 


SI 2004/1863 
SI 2006/1543 
SI 2004/1865 


SI 1990/2361 
SI 1995/3239 


SI 2008/2991 
SI 2008/2008 
SI 1989/1297 
SI 1992/42 


SI 2004/1819 


SI 2000/2303 
SI 2006/333 
SI 2007/850 
SI 2005/1449 
SI 2000/2129 
SI 2007/766 
SI 2009/273 
SI 2008/2698 
SI 2007/2709 


SI 2004/439 
SI 1995/1979 
SI 2002/2661 


SI 2004/2199 
SI 1998/1513 


SI 1961/580 


SI 1998/1514 
SI 1964/924 


Statutory Instruments 1004 


Title 


Taxation of Benefits under Government Pilot Schemes (Up- Front 
Childcare Fund) Order 2008 

Taxation of Benefits under Pilot Schemes (Earnings Top-up) Order 1996 
Taxation of Chargeable Gains (Gilt-edged Securities) Order 2006 
Taxation of Chargeable Gains (Gilt-edged Securities) Order 2008 
Taxation of Income from Land (Non-residents) Regulations 1995 
Taxation of Judicial Pensions (Consequential Provisions) Order 2006 
Taxation of Pension Schemes (Transitional Provisions) Order 2006 
Taxation of Insurance Securitisation Companies Regulations 2007 

Tax Avoidance Schemes (Information) Regulations 2004 

Tax Avoidance Schemes (Penalty) Regulations 2007 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations 2009 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2004 

Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2006 

Tax Avoidance Schemes (Promoters and Prescribed Circumstances) 
Regulations 2004 

Tax-exempt Special Savings Account Regulations 1990 

Tax-exempt Special Savings Account (Relevant European Institutions) 
Regulations 1995 

Taxes (Fees for Payment by Internet) Regulations 2008 

Taxes (Fees for Payment by Telephone) Regulations 2008 

Taxes (Interest Rate) Regulations 1989 

Taxes (Relief for Gifts) (Designated Educational Establishments) 
Regulations 1992 

Thalidomide Children’s Trust (Application of Section 329AA of the 
Income and Corporation Taxes Act 1988) Order 2004 

Tonnage Tax Regulations 2000 

Tonnage Tax (Exception of Financial Year 2006) Order 2006 

Tonnage Tax (Exception of Financial Year 2007), Order 2007 

Tonnage Tax (Further Opportunity for Election) Order 2005 

Tonnage Tax (Training Requirement) Regulations 2000 

Transfer of the Northern Ireland Water Service (Tax) Regulations 2007 
Tribunal Procedure (First-tier Tribunal) (Tax.Chamber) Rules 200k 
Tribunal Procedure (Upper Tribunal) Rules 2008 

Tribunals, Courts and Enforcement Act 2007 (Commencement No I) 
Order 2007 

Urban. Regeneration Companies (Tax) (Designation) Order 2004 
Venture Capital Trust Regulations 1995 

Venture Capital Trust (Exchange of Shares and peri ne 

Regulations 2002 2 

Venture Capital Trust (Winding up and Mergers) Tak) te ae 2004 
Visiting Forces and Allied Headquarters (Income: bs and Capital Gains 
Tax) (Designation) Order 1998 
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STATUTORY INSTRUMENTS 


1956/1230 
Income Tax (Purchased Life Annuities) Regulations 1956 


Reyocation—These Regulations revoked by the Income Tax (Purchased Life Annuities) Regulations, SI 2008/562 reg 28 with 
effect from 6 April 2008: SI 2008/562 reg 1(1). 


1961/580 
Visiting Forces and Allied Headquarters (Income Tax and Death Duties) (Designation) 
Order 1961 


Made by the Commissioners of Inland Revenue under FA 1960, s 73; now TA 1988 s 323 


Maden 2, Sc 1s . .24 March 1961 


1 Each of the countries ba seed pre in the Fis Schedule to this ere and each of the allied 
headquarters specified in the Second Schedule to this Order is hereby designated for the 
purposes of Section 73 of the Finance Act, 19602. 


Note— TA 1988 s 323. 


2 This Order may be cited as the Visiting Forces and Allied Headquarters (Income Tax and 
Death Duties) eos) Order, 1961, and shall come into operation on the 30th day of 
March, 1961. 


FIRST SCHEDULE 


Article | 


‘Belgium, Canada, Denmark, France, Greece, Italy, Luxembourg, the Netherlands, Norway, 
Portugal, Turkey, and the United States of America. 


SECOND SCHEDULE 


Article 1 
Channel Committee. 
Channel Command. 
Eastern Atlantic Area Command. 
Supreme Headquarters Allied Powers Europe. 
Allied Command Atlantic Headquarters. 


1964/924 
Visiting Forces (Income Tax and Death Duties) (Designation) Order 1964 


Made under FA 1960, s 73; now TA 1988 s 323 


Made .: >. . Lo... 23 June’ 1964 


1 The Federal Republic of eer is Hees Gssipnatell ior the purposes of section 73 of the 
Finance Act 1960*. 


Note—* TA 1988 s 323. 


2 This Order may be cited as the Visiting Forces (Income Tax and Death Duties) (Designation) 
Order 1964, and shall come into operation on the 30th June 1964. 


1967/149 
Capital Gains Tax Regulations 1967 
Made by the Commissioners of Inland Revenue under FA 1965 Sch 10 para 2, now TMA 
1970 s 57; see TA 1970 s 539(1), (3), (5) and TA 1988 Sch 30 para 21 


Madeinealgge 301, mio} 01, toqorq 25 31 Je) poileis2, 2 Februaryo1967 


Citation and commencement 
1 These Regulations may be cited as the Capital Gains Tax Regulations 1967, and shall come 
into ete on Toaae February 1967. 


Interpretation 
2— (1) In the Regulations, unless the context otherwise requires— 
“appeal” means an appeal against an assessment to capital pails fax or against a decision on 
a claim relating to capital gains tax; | 
“The Board” means the Commissioners of Inland Revenue; 
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“Commissioners” means (subject to Regulation 17) General Commissioners or Special Commis- 
sioners; 

“third party” means a third or subsequent party joined under Regulation 8; 

references to the Income Tax Management Act 1964 are references to that Act as applied in 
relation to capital gains tax by paragraph I of Schedule 10 to the Finance Act 1965”, 

references to Part III of the Finance Act 1965? include Schedules 6 to 10 to that Act and any 
other enactment to be construed as one with the said Part IIT; 

subject to Regulation 15, other expressions have the same meaning as in Part III of the 
Finance Act 1965°. 


(2) The Interpretation Act 1889° shall apply to these Regulations as it applies to an Act of 

Parliament. 

Note—* TMA 1970. 

5 TCGA 1992. 

© Interpretation Act 1978. 

Amendments—' Definitions of “Commissioners” and “references to the Income Tax Management Act 1964” revoked by the 
Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 1, 2 with effect 
from | April 2009. 


Notices of appeals against assessments 
3n-2 
Amendments—! Revoked by FA 1969 Sch 21 Pt VIII. 


Choice of appeal Commissioners 
40 
Amendments—! Revoked by FA 1969 Sch 21 Pt VIII. 


Assignment of appeals to General Commissioners 
5.2 
Amendments—!' Revoked by FA 1969 Sch 21 Pt VIII. 


Representations in writing 
65.3 


Amendments—! Revoked by the General and Special Commissioners (Amendment of Enactments) Regulations, 
SI 1994/1813 reg 2, Sch 1 para 27, Sch 2 with effect from 1 September 1994. 


Representation of the inspector 
Ths pss 


Amendments—! Revoked by the General and Special Commissioners (Amendment of Enactments) Regulations, 
ST 1994/1813 reg 2, Sch 1 para 27, Sch 2 with effect from 1 September 1994. 


Joinder of third parties in appeals 


8— (1) Where the market value of an asset on a particular date or the apportionment of any 
amount or value is a material question in an appeal any person whose liability to capital gains 
tax for any period may be affected by that market value or by the manner in which that amount 
or value is apportioned may apply under this Regulation to be joined as a party in the appeal. 


(2) An application under this Regulation to be joined as a party in an appeal shall = made in 
writing to [an officer of Revenue and Customs} stating— 


(a) the name and address of the applicant; 

(b) the question which may affect his liability to capital gains tax; 
(c) how his liability may be affected; and 

(d) his contention with regard to that question. 


(3) The [officer]? shall send a copy of the application to the appellant and to any other party to 
the appeal. 


[(4) If the application is received by the officer before the appeal has been notified to the 
tribunal, the officer shall, if satisfied that it is proper to join the applicant as a party in the 
appeal, join the applicant as a third party and even notice of the joinder to the appellant and any 
other party to the appeal. 


(5) If the application is received by the officer after the appeal has been notified to: the tribunal, 
or the officer is not satisfied that it is proper to join the applicant as a ‘party in the appeal, the 
officer shall refer the application to the tribunal, which may at its discretion allow or refuse the 
app enoe ' 

(G)ize : ini) 2noul sti : es 4 oni ak | as 
Rromistaal that an appeal shall not be so caste unless the Commins nema! sali the 


application is made are satisfied that the balance of convenience to the pases is in favour of the 
transfer. 1808 oT” 


10047 Capital Gains Tax Regulations 1967 1967/149 reg 11 


(7) At the hearing and on the determination of the appeal or of any question in the appeal a 

third party shall, so far as relates to the question in which he is interested, have the same rights 

as an appellant, including any right to require the statement of a case for the opinion of any 
ourt. 


(8)... 

(9) A person entitled under section 26(5) of the Finance Act 1965* (proceedings consequent on 

death) to be a party to an appeal shall, if he wishes to be made a party, apply to be joined under 

this Regulation. 

Note—* TCGA 1992. 

HMRC Manuals—Capital Gains Tax manual CG 16432-16434 (common examples of interested parties include vendor and 
purchaser in relation to the same transaction; joint owners of assets; but owner of a similar asset is not an interested 
party). 

Amendments—' Paras (6), (8) revoked by the General and Special Commissioners (Amendment of Enactments) Regula- 
tions, SI 1994/1813 reg 2, Sch 1 para 27, Sch 2 with effect from 1 September 1994. 

> In para (2), words substituted for words “the inspector”, in para (3), words substituted for words “inspector”, and 
paras (4), (5) substituted, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 
art 3, Sch 2 paras 1, 3 with effect from 1 April 2009. Paras (4), (5) previously read as follows— 


“(4) If the application is received by the inspector not later than thirty days before the date fixed for the hearing of the 
appeal (or of the question), or if when he receives the application no date has been fixed, he shall, if he is satisfied that 
it is proper to join the applicant as a party in the appeal, join him as a third party and give notice of the joinder to the 
appellant and any other party to the appeal. 


(5) If the application is received by the inspector later than thirty days before the date fixed for the hearing of the 
appeal (or of the question) but before it has been determined, or if he is not satisfied that it is proper to join the 
applicant as a party in the appeal, he shall refer the application to the Commissioners before whom the appeal is 
brought, and those Commissioners may in their discretion allow or refuse the application.”. 


Applications for determination of market value 


9— (1) Where the market value of an asset on a particular date or the apportionment of any 
amount or value may affect the liability to capital gains tax for any period (and whether for the 
same or different periods) of two or more persons and is not (and has not been) a material 
question in an appeal already brought by any of them, any of those persons may apply to the 
[tribunal]! to determine that market value or the manner in which that amount or value should 
be apportioned. 


(2) An application under this Regulation shall be made by notice in writing sent to [an officer of 
Revenue and Customs]! stating the question for determination and (to the best of the applicant’s 
knowledge) the names and addresses of the other persons whose liability to capital gains tax 
may be affected by the question. F 


(3) In relation to proceedings under this Regulation references in Schedule 3 to the Income Tax 
Management Act 1964° (rules for assigning proceedings to Commissioners) to the place where the 
appellant ordinarily resided in the year of assessment to which the proceedings relate shall, in cases 
where the application does not relate to any ascertained year of assessment, be construed as 
references to the place where the applicant ordinarily resides at the time of making the application.’ 


(4) The [officer]' shall be a party to proceedings under this Regulation. 


(5) An election to bring proceedings under, this Regulation before the Special Commissioners 
instead of before the General Commissioners (or, if the proceedings are in Northern Ireland, before 


a county court instead of before the Special Commissioners) shall, if not made in the notice of 


application, be made by notice in writing to the inspector within thirty days thereafter.’ 

(6) Subject to paragraphs (1) to [(4)]' above, these Regulations, Part HI of the Finance Act 1965? 

and any enactment directly or indirectly applied by the said Part II shall, so far as they are 

applicable and with any necessary modifications, apply in relation to proceedings under this 

Regulation as they apply in relation to an appeal against an assessment to capital gains tax. 

Notes—* TMA 1970 Sch 3. 

> TMA 1970 s 47. SHOE} n i 

Amendments—! In para (1), word substituted for word “Commissioners”, in para (2), words substituted for words “the 
inspector”, paras (3), (5) revoked, in para (4), word substituted for word “inspector”, and in para (6), reference 
substituted for reference “(5)”, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 1, 4 with effect from 1 April 2009, 


References of questions of value to other tribunals 
10— (1)-(3) ...'7 


Amendments—' Para (2) revoked by FA 1969 Sch 21 Pt VIII. \ 
2 Paras (1), (3) revoked by the General and Special Commissioners (Amendment of Enactments) Regulations, ST 1994/1813 
reg 2, Sch | para 27, Sch 2 with effect from 1 September 1994. 


Conclusive effect of a determination on appeal 


11— (1) Where the market value of an asset on a particular date or the apportionment of any 
amount or value (being a market value or apportionment affecting or which may affect the 
liability to capital gains tax of two or more persons) is finally determined on an appeal that 
determination shall, subject to Regulation 14, be in all proceedings relating to capital gains tax 
conclusive between the Board or any officer of the Board and the following persons— 


(a) parties to the appeal; and 


SIS 


1967/149 reg 11 Statutory Instruments 10048 


(b) any person who was entitled to apply to be joined as a third party in the:appeal, and had 
notice, in reasonable time for making such application, of the appeal and of ‘the question in 
the appeal entitling him so to apply, not being a person who did so apply without undue delay 
and whose application was not allowed. 


(2) For the purposes of these Regulations— 


(a) the determination of an appeal or a question in an appeal shall be treated as final when 
the determination can no longer be varied by the tribunal making it or by the order of any 
court; 

(b) the market value of an asset on a particular date or the apportionment of any amount or 
value shall be deemed to have been finally determined on an appeal notwithstanding that 
there was no dispute concerning that market value or apportionment if the market value or 
apportionment was a material question in the appeal and the appeal has been finally 
determined. 


(3), (4)aw 


Amendments—! Paras (3), (4) revoked by the General and Special Commissioners (Amendment of Enactments) Regula- 
tions, SI 1994/1813 reg 2, Sch 1 para 27, Sch 2 with effect from | September 1994, 


Agreements in writing of market value or apportionment 

12— (1) An agreement or notification which apart from this Regulation would have effect under 
section [54 of the Taxes Management Act 1970]! (settlement of appeals by agreement or 
withdrawal) as if an appeal had been determined by [the tribunal]! shall not have that effect in 
relation to any appeal in which a third party has been joined unless, at. the time when such 
agreement is made or notification is given, the question in which the third party is interested has 
been finally determined on the appeal or disposed of by an agreement made in accordance with 
paragraph (2) below. 

(2) Where the market value of an asset on a particular date or the apportionment of any amount 
or value may affect the liability to capital gains tax of two or more persons and is a material 
question in an appeal, then if the market value or apportionment is agreed in writing between 
[an]! officer of the Board and all the parties to the appeal whose liability may be affected by it 
the agreement shall in all proceedings relating to the capital gains tax be conclusive between the 
Board or any officer of the Board and the following persons— 


(a) parties to the agreement; and 

(b) any person who was entitled, in respect of the question in the appeal to which the 
agreement relates, to apply to be joined as a third party in the appeal, and had notice of the 
appeal and of the question in the appeal not less than thirty days before the agreement was 
made, not being a person who did so apply before the agreement was made. 


(3) A document purporting to be an agreement made in accordance with paragraph (2) above 
and produced from proper custody may be received in evidence in any proceedings relating to 
capital gains tax without further proof as such an agreement made by the persons by whom it 
purports to be signed. 

Amendments—' In para (1), words substituted for words “510 of the Income Tax Act 1952” and “Commissioners”, and in 


para (2), words substituted for words “the inspector or any other”, by the Transfer of Tribunal Functions and Revenue 
and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 1, 5 with effect from 1 April. 2009. 


Persons affected by a determination or agreement in writing 


13— (1) A determination or agreement which is by virtue of these Regulations conclusive 
against or in favour of any person shall to the same extent be conclusive against or in favour of 
his personal representatives and his trustee or assignee in bankruptcy or wndes a deed of 
arrangement. 


(2) A determination or agreement relating to any settled property which is by virtue of these 
Regulations conclusive against or in favour of the trustees of the settlement shall to the same 
extent be conclusive against or in favour of any person becoming absolutely: entitled to that 
property as against the trustees. 


(3) A determination or agreement relating to an asset comprised in the estate of a deceased 

person, or in a testamentary disposition made by him, which is by virtue of these Regulations 

conclusive against or in favour of his personal representatives shall to the same extent be 

conclusive against or in favour of any person acquiring the asset as legatee. == 

(4) Where paragraph 20 of Schedule 7 to the Finance Act 1965* (disposals between husband and 

wife) or section 31(4) of that Act” (disposals of certain works of art, etc) applies i in respect of the 

disposal of an asset, a determination or agreement relating to the asset which is by virtue of 

these Regulations conclusive against or in favour of the person making the disposal shall to the 

same extent be conclusive against or in favour of the person acquiring the asset. 

Note x Neoyh VA Guay ; me ik , : Pe oP ge sro W ({)—If 

re, ft & Bisa) SUIBVY TO ONOTIS 

Fraud'or wilful default wi} st enisy Istiqso of ylides 

14 A determination or agreement shall not by virtue of these Regulations be conclusive in 

of any person if it is shown that any form of fraud or wilful default committed by or on 

of that person procured or contributed to procure the determination or agreement. 0" | 
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Interpretation of certain expressions 
15 For the purposes of these Regulations— 


(a) The market value of an asset or the apportionment of any amount or value is a material 
question in an appeal notwithstanding that there is no dispute thereon between the appellant 
and the inspector if the adoption of a different market value or of a different apportionment 
might produce a different determination on the appeal. 

(b) A person shall not be treated as being at any date a person whose liability to capital gains 
tax may be affected by the market value of an asset or by the apportionment of any amount 
or value paid, payable or ascertained in connection with an asset unless— 


(i) on or before that date, but since 6th April 1965, there has been (or is deemed to have 
been) a disposal or acquisition of the asset by him, or by personal representatives from 
whom he may acquire the asset as legatee, or by a company or trustees whose chargeable 
gains may to any extent be treated as having accrued to him under section 41 or 42 of the 
Finance Act 1965? (non-resident companies and trusts); and 
(ii) he is at that date, or was during the year of assessment in which any such disposal or 
acquisition was made, resident or ordinarily resident in the United Kingdom or carrying on 
a trade in the United Kingdom: 

Provided that section 10(3) of the Finance Act 1956” (determination of questions of ordinary 
residence) shall not apply to a question arising under this paragraph. 
(c) Personal representatives or trustees who are for the purposes of Part III of the Finance 
Act 1965° treated as a single and continuing body of persons shall be treated as a single person 
distinct from the persons who may from time to time be the personal representatives or 
trustees, and if the same persons are personal representatives or trustees in respect of more 
than one estate or settlement they shall be treated as a separate person in respect of each 
estate or settlement. 

Note—* TCGA 1992 s 13. 

> TA 1988 s 207. 

° TCGA 1992. 


HMRC Manuals—Capital gains tax manual CG 16432-16434 (common examples of interested parties include vendor and 
purchaser in relation to the same transaction; joint owners of assets; but owner of a similar asset is not an interested 


party). 


Notification of third parties 
16 Where it appears to the inspector that a person is entitled to apply to be joined as a third 
party in an appeal the inspector may, and at that person’s request shall, notify him of the appeal 
and disclose to him (so far as relevant to his interest in that appeal) the market value of any asset 
or the apportionment of any amount or value used in making the assessment or decision from 
which the appeal is brought. ; 


Proceedings in Northern Ireland 
i bye 


Amendments—Reyvoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, 
Sch 2 paras 1, 6 with effect from 1 April 2009. 


Service by post 
18 Any notice or other document to be given, served, sent or delivered under these Regulations 
may be served by post. 


1970/488 
_ Double Taxation Relief (Taxes on Income) (General) Regulations 1970 


Made by the Commissioners of Inland Revenue under Income Tax Act 1952 s 351 and FA 
~ 1965 s 64, now TA 1988 s 791; see TA 1970 s 539 and TA 1988 Sch 30 para 21 


Madar soi. bainsiosas badd $¢ 10.0%. moilace, bise ah 24nMarch 970 
1— (1) These Regulations may be cited as the Double Taxation Relief (Taxes on Income) 
(General) Regulations 1970 and shall come into operation on 6th April 1970. 
(2) The Interpretation Act 1889* shall apply to these Regulations as it applies to an Act of 
Parliament. 
(3) In these Regulations “the Board” means the Commissioners of Inland Revenue; “year” 
means year of assessment. 
(4) Except in relation to payments which are income of the year 1969-70 or an earlier year the 
Double Taxation Relief (Taxes on Income) (General) Regulations 1966 shall cease to have effect 
from 6th April 1970: . 
Provided that any notice, direction or claim given or made under Regulation 2, 9 or 11 of the 
said Regulations of 1966 (including any notice, direction or claim having effect as if so given or 
made) which was in force immediately before the coming into operation of these Regulations 
shall continue in force as if given or made under the corresponding provision of these 
Regulations and the following provisions of these Regulations shall apply accordingly. 
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Note—* Interpretation Act 1889. 


2— (1) The following provisions of these Regulations shall have effect where, under arrange- 
ments having effect under section 497 of the Income and Corporation Taxes Act 1970, persons 
resident in the territory with the government of which the arrangements are made are entitled to 
exemption or partial relief from United Kingdom income tax in respect of any income from 
which deduction of tax is authorised or required by the Income Tax Acts. 


(2) Any person who pays any such income (referred to in these Regulations as “the United 
Kingdom payer’) to a person in the said territory who 1s beneficially entitled to the income (such 
person being referred to in these Regulations as “the non-resident”) may be directed by a notice 
in writing given by or on behalf of the Board that in paying any such income specified in the 
notice to the non-resident he shall— 


(a) not deduct tax, or 

(b) not deduct tax at a higher rate than is specified in the notice, or 

(c) deduct tax at a rate specified in the notice instead of at the [lower or basic]' rate otherwise 

appropriate; 
and where such notice is given, any income to which the notice refers, being income for a year for 
which the arrangements have effect, which the United Kingdom payer pays after the date of the 
notice to the non-resident named therein shall, subject to the following provisions of these 
regulations, be paid as directed in the notice: 


Provided that income specified in a notice given under this paragraph shall not include 
distributions in respect of which income tax is chargeable under Schedule F. 
Note—* TA 1988 s 788. 


Amendments—! Words substituted by the Double Taxation Relief (Taxes on Income) (General) (Amendment) Regulations, 
SI 1996/783 reg 2 with effect from 6 April 1996. 


3 Where a notice given under Regulation 2(2) directs the United Kingdom payer to deduct tax at 
a rate specified in the notice, the provisions of the Income Tax Acts under which he would, but 
for the notice, have been chargeable with or liable to account for all or part of any tax deducted 
at the [lower or basic]' rate shall apply as if those Acts required him to deduct tax at the rate so 
specified. 


Amendments—! Words substituted by the Double Taxation Relief (Taxes on Income) (General) (Amendment) Regulations, 
SI 1996/783 reg 2 with effect from 6 April 1996. 


4— (1) Where but for a notice given under Regulation 2(2) the United Kingdom payer would 
have been entitled to retain any income tax deductible on making any payment, there shall be 
made to him again the income tax otherwise payable by him for the relevant year an allowance 
equal to the amount of tax which, but for the notice, he would have been entitled to retain on 
making the payment but in compliance with the notice has not deducted. 


(2) “The relevant year” means the year the [lower or basic]! standard rate for which would (but 
for the notice) have determined the amount of the deduction authorised. 


Amendments—! Words substituted by the Double Taxation Relief (Taxes on Income) (General) (Amendment) Regulations, 
SI 1996/783 reg 2 with effect from 6 April 1996. 


5 The United Kingdom payer shall not, in respect of any payment, be charged with or liable to 
account for any tax which, but for a notice given under Regulation 2(2), he would have been 
required by the Income Tax Acts to deduct and account for on making the payment but in 
compliance with the notice has not deducted. 


6 Where in compliance with a notice given under Regulation 2(2) a company makes the payment 
without deducting tax which, but for the notice, it would have been required to deduct in 
accordance with section 53 or 54 of the Income and Corporation Taxes Act 1970 the payment 
shall be treated for the purposes of section 248(4) of that Act> (which prohibits certain payments 
from being treated as charges on income for corporation tax) as if the company had deducted 
that tax in accordance with the said section 53 or 54 and had accounted for it under Part XI of 
that Act. 


Note—* TA 1988 s 349. 
> TA 1988s 338(4). 


7 Where, but for a notice given under Regulation 2(2), a person would have been Bhdiecaole with 
tax under section 53 of the Income and Corporation Taxes Act 1970" i in respect of any such 
payment as is mentioned in subsection (1) thereof, the provisions of the Income Tax Acts 
relating to relief for losses shall apply as if the tax which he would have been so chargeable but 
in accordance with Regulation 5 is not so chargeable had been paid by him under on assessment 
under the said section 53. 


Note—* TA 1988 s 349. jon yas isd 
f 2081 kk enovsl pe bs) 
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8 Any notice given under Regulation 2(2) may be expressed to become eectak — 
BY 


= 
: 


specified events happen, or, whether so expressed or not, may be cancelled by a 
cancellation given by or on behalf of the Board, and if to the knowledge of the 
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Kingdom payer any of those events happens or if such notice of cancellation is given, any 
payment made to the non-resident by the United Kingdom payer after the happening of that 
event becomes known to the United Kingdom payer or after the receipt of that notice, as the 
case may be, shall be subject to deduction of tax in accordance with the Income Tax Acts. 


9 If it is discovered after a notice has been given under Regulation 2(2) that the non-resident is 
not entitled to exemption or partial relief from tax in respect of income referred to in the notice, 
any tax which, but for the notice, would have been deductible from any payment made to the 
non-resident by the United Kingdom payer but in compliance with the notice has not been so 
deducted— 
(a) may be assessed on the non-resident under Case VI of Schedule D by an Inspector, or 
(b) shall, if a direction to that effect is given by or on behalf of the Board, be deducted by the 
United Kingdom payer out of so much of the first payment made to the non-resident after the 
date of the direction as remains after the deduction of any tax deductible therefrom under the 
Income Tax Acts, and any balance which cannot be deducted out of the first such payment 
shall be deducted, subject to the same limitation, out of the next such payment, and so on 
until the whole of the tax (the amount of which shall be specified in the direction) has been 
deducted. 


Any tax which the United Kingdom payer is required to deduct under paragraph ()) of this 
Regulation shall be accounted for as if it was tax deductible under section 53 of the Income and 
Corporation Taxes Act 1970* in respect of the payment from which it is deducted. 


Note— TA 1988 s 349. 


10 A notice may be given under Regulation 2(2) where income is paid to a person authorised to 
receive that income on behalf of the non-resident, and in such a case the references in these 
Regulations to payment to the non-resident shall be treated as including references to payment 
o that person. 

11 Regulations 2(2) and 8 shall not apply to payments in respect of coupons for any interest, but 
any such payments may, under arrangements approved by the Board, be made without 
deduction of tax or with tax deducted at a rate specified in the arrangements, if the non-resident 
or any person acting on his behalf makes a claim to the United Kingdom payer to that effect in 
such form as may be prescribed by the Board, and in the case of any payments so made 
Regulations 3 to 7 inclusive and Regulation 9 shall, with any necessary modifications, apply as if 
the claim were a notice given under Regulation 2(2). 


1971/1035 
Mineral Royalties (Tax) Regulations 1971 


Made by the Commissioners of Inland Revenue under FA 1970 s 29(6), now TA 1988 s 122(5); 
see TA 1988 Sch 30 para 21 


VMAdE* Sk Be aD Mee UIA TER PaO ER TK | 2S June LOTT 
ComingvintovOperationm eae oe enon ta 1 July Oy 


Commentary—Simon’s Taxes BS5.616. 


1— (1) These Regulations may be cited as the Mineral Royalties (Tax) Regulations 1971, and 
shall come into operation on Ist July 1971. 


(2) The Interpretation Act 1889* shall apply for the interpretation of these Regulations as it 
applies for the interpretation of an Act of Parliament. 


(3) In these Regulations: — 
the “principal section” means section 29 of the Finance Act 1970"; — 
“agreement” means a mineral lease or agreement, as defined in the principal section; 
“specified operations” means the winning and working, grading, washing, grinding and 
crushing of minerals, but in relation to any particular agreement, includes only such of 
those operations as are in fact authorised by the agreement; 
“rights” includes liberties. 


Note—* Interpretation Act 1978. 
> TA 1988s 122. 


2 Subject to Regulation 3 below, where a payment is made on or after 6th April 1970 in respect 
of a sum receivable on or after that date under an agreement which relates both to the winning 
and working of minerals and to other matters, then, notwithstanding any allocation of the 
payment under the terms of the agreement, so much but no more of the payment is to be treated 
for the purposes of the principal section as mineral royalties as might reasonably have been 
expected to be provided for by the agreement if— 

(a) it conferred only the right to carry out specified operations in relation to minerals in or 

-under the land to which the agreement relates; and ines 

(b) any buildings, structures, roads, shafts, adits or other works existing on the land at the 

time when the agreement was granted or made were not in existence. 
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Provided that no such payments are to be treated as mineral royalties unless minerals in or undet 
the land are being or have been won and worked pursuant to rights conferred by or under the 
agreement, or there is reasonable prospect of their being so won and worked. 


3 The whole of a payment under an agreement shall for the purposes of the principal section be 
treated as a mineral royalty if under Regulation 2 above nine-tenths or more of it would be so 
treated. 


4 Nothing in these Regulations applies to any periodical payments such as are referred to in 
subsection (9)(6) of the principal section* (payments made under certain statutes in Northern 
Ireland). 


Note—* TA 1988 s 122(2)(d). 


1977/1143 
Friendly Societies (Life Assurance Premium Relief) Regulations 1977 


Made by the Chief Registrar of Friendly Societies under FA 1976 Sch 4 para 13; now TA 1988 
Sch 14 para 3; see TA 1988 Sch 30 para 21 


Made. Oo} Letiupsl <i isvsq tobariah BoiaGl Al ga 
Laid before Parliarpent 21 0)20055 xsi cow 11 Tf és ror Daltiting July 1977 
Coming-nto,Operdtion ~~. antics aici ander! tia) Mae ORAeUSEEEoT 


Commentary—Simon’s Taxes E1.1310. 
Cross references—See the Friendly Societies (Life Assurance Premium Relief) (Change of Rate) Regulations, SI 1980/1947. 


Citation and Commencement 


1 These Regulations may be cited as the Friendly Societies (Life Assurance Premium Relief) 
Regulations 1977, and shall come into operation on 18th August 1977. 


Interpretation 


2— (1) In these Regulations 


[“friendly society”, subject to paragraph (1A) of this regulation, means a friendly society, not 
being a collecting society, registered under the Friendly Societies Act 1974 and includes a 
Northern Ireland Friendly Society.]! 

“collecting society” has the meaning assigned by section | of the Industrial Assurance 
Act 1923 as amended by Schedule 6 to the Companies Act 1967; 

(“Northern Ireland Friendly Society” means a friendly society, not being a collecting society. 
which is registered in Northern Ireland for purposes corresponding to the Friendly Societies 
Act 1974.] 

“friendly society contract” means a contract made by a friendly society with a member of the 
society in the course of its business in Great Britain, whether contained i in the rules of the 
society or not; 

“the prescribed scheme” means the scheme prescribed in Schedule 1 to these Regulations; 

“an approved scheme” means a special scheme approved by the Chief Registrar of Friendly 
Societies in the circumstances provided for in regulation 7 of these Regulations;, 

“actuary” means an actuary having the qualifications which are prescribed by. the Friendly 
Societies (Qualifications of Actuaries) Regulations 1968; 

“net contribution” has the meaning assigned in paragraph 3 of Schedule a to’ ‘these Regula- 
tions; 

“gross contribution” means the contribution of the amount payable re pea 

“parent” includes a stepfather or stepmother, om es ee 


[(1A) References in these Regulations to:a friendly society shall include references ing a Branch 
thereof registered under the Friendly Societies Act 1974.]! af 


(2) The rules for the construction of Acts of Parliament contained in apie Interpretation 
Act 1889* shall apply for the purposes of the interpretation of these Regulations, ni 

Note—* Interpretation Act 1978. 

Amendments—! In para (1) definition “friendly society” substituted, definition “Northern Ireland’ Friendly Society” 


inserted, and para (1A) inserted, by the Friendly Societies (Life Assurance Premium Relief) (Amendment) Regulations. 
SI 1978/1160 reg 2, with effect from 4 September 1978. 


wo 


Adoption of a scheme 


3— (1) A friendly society may by resolution of its committee ofr manage ment 
October 1978 adopt— . . ss scion acne 


3 Se ogil JO : 
(a) the prescribed scheme, or aT ot bs ob ro1G 9d a3 botos qxs 


(b) an approved scheme (no iyerrsiaos Ji ri (a) 


for the purpose of securing that in the case of frideldiyh ict contracts to which. 
adopted applies amounts equal to 17'/2 per cent of the eee ‘payables are. retained ine Y 0 
refunded to the persons paying the contributions. mpl} dows 
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(2) Where a friendly society has adopted any such scheme amounts equal to 17!/2 per cent of the 
contributions payable under contracts [made before 14th March 1984]! to which the scheme 
applies shall be retained by or refunded to the persons paying the contributions as provided in 
the scheme so adopted. 


(3) Written notice of a resolution adopting the prescribed or an approved scheme shall within 
fourteen days of the passing thereof be sent by the society to the Chief Registrar of Friendly 
Societies. 


(4) Where a friendly society has resolved to adopt the prescribed or an approved scheme any 
right conferred by section 21 of the Friendly Societies Act 1974 on any person to receive a copy 
of the rules of the society shall be extended so as to include the right to receive a copy of the 
resolution and of the scheme adopted by the resolution. 


_Amendments—! Words in para (2) inserted by the Friendly Societies (Life Assurance Premium Relief) (Amendment) 
) Regulations, ST 1984/323 reg 3(a), with effect from 14 March 1984. 


Increase in contribution 


4— (1) A resolution adopting the prescribed scheme may provide that in respect of any specified 
class of contract made by the society before 6th April 1979 to which the scheme applies under 
which the contribution does not exceed £4 every four weeks the contribution shall be increased 
with effect from: that date to such sum as after deduction of 17'/2 per cent thereof equals the 
amount expressed in the contract to be the contribution. 


(2) Where such provision is made the resolution shall operate so as to effect the above mentioned 
increase in the contribution payable under every contract of a class to which the provision 
relates, and the prescribed scheme shall take effect accordingly. 


Corresponding increase in sum assured 


Forr (1) Where an increase in contribution has been effected under regulation 4 the sum assured 
or guaranteed by the contract under which the increased contribution is payable shall: be 
increased by an amount determined in accordance with rules which have been certified by an 
actuary to be fair in relation to the increased contribution payable and have been approved by 
the Chief Registrar of Friendly Societies. 


(2) Where the sum assured or guaranteed by a contract is increased by virtue of the preceding 
paragraph the society shall on being requested in writing to do so by the person by whom.the 
Increased contribution is payable notify him in writing of the amount of the increase in the sum 
assured or guaranteed. 

6— (1) Where a friendly society has adopted the prescribed scheme by a resolution making such 
provision as is referred to in regulation 4(1) the member insured under a contract of a class 
specified in the provision which was made before 6th April 1979 and under which the 
contribution exceeds £4 every four weeks may before that date irrevocably elect, in the form set 
out in Schedule 2 to these Regulations or in a form to the like effect, that the contribution 
payable under the contract under which he is insured ‘shall be increased with effect from 6th 
April 1979 to such sum as is mentioned in regulation 4(1). 

(2) Where such election has been made the increase in contribution shall be effective as from 6th 
April 1979 as if it had been effected under regulation 4(2), and regulation 5 shall apply in respect 
of an increase in contribution under this regulation as it applies in relation to an increase under 
regulation 4. 


Approved schemes 


7 The Chief Registrar of Friendly Societies may before Ist October 1978 approve a special 
scheme intended to be adopted by a friendly society for the purposes mentioned in regulation 3 
if in his opinion in view of the manner in which the business of the society is conducted, or any 
other relevant matter, it is expedient that the special scheme should be adopted. 


Notice to contribution payers 


8 Every friendly society which carries on life or endowment business shall take all reasonable 
steps to ensure that every person who on 3lst December 1978 is paying contributions under’a 
friendly society contract which forms part of such business receives a notice in a form,approved 
by the Chief Registrar of Friendly Societies setting out— 

(a) the effect of these Regulations, ; 

(b) whether the society has adopted the prescribed or an approved scheme, and 

(c) the effect of the scheme which has been adopted; 
and, as regards contracts made between Ist January 1979 and Sth April 1979, that such notice is 
received by the prospective contribution payer before the contract is made. 


[MAaAMTQAKA ' Amendment of rules. 
9 Notwithstanding anything contained in the rules of a friendly society which has adopted the 
prescribed scheme or an approved scheme, the committee of management of the society may by 
resolution passed before 6th April 1979 make amendments to the rules of the society in 
connection with the adoption by the society of any such scheme. 
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Modification of enactments 


10 The enactments mentioned in Schedule 3 to these Regulations shall have effect subject to the 
adaptations and modifications set out in that Schedule. 


SCHEDULE 1 
PRESCRIBED SCHEME 


Regulation 2 
1 The scheme applies to every friendly society contract [made before 14th March 1984]? assuring 


life or endowment benefits under which contributions are payable to a friendly society which has 
adopted the scheme in accordance with regulation 3. 


2 Where the member is resident in the United Kingdom and entitled to relief under section 19 of 
the Income and Corporation Taxes Act 1970* the liability of the member in respect of any 
contribution [due and payable after Sth April 1979]' under a contract to which the scheme relates 
shall be discharged by payment of the net contribution; and any payment made on account of 
such a contribution shall be deemed to have been made after deducting 17'/2 per cent from an 
amount payable in respect of the gross contribution. 


Note—* TA 1988 s 266. 


3 The net contribution shall be a sum equal to 82!/2 per cent of the gross contribution, except 
that— 


(a) where the gross contribution does not exceed £4 every four weeks and the said sum is not 
a multiple of one halfpenny, the said sum shall be rounded off to the nearer halfpenny, or, if 
the said sum is a multiple of one half of one halfpenny, to the nearer penny, and 

(b) where the gross contribution exceeds £4 every four weeks and the said sum is not a 
multiple of one penny, the said sum shall be rounded off to the nearer penny, or, if the said 
sum is a multiple of one halfpenny, to the nearer even penny. 


Amendments—! Words in para 2 substituted by the Friendly Societies (Life Assurance Premium Relief) (Amendment) 
Regulations, SI 1978/1160 reg 2, with effect from 4 September 1978 


* Words in para | inserted by the Friendly Societies (Life Assurance Premium Relief) (Amendment) Regulations, 
SI 1984/323 reg 3(b), with effect from 14 March 1984. 


SCHEDULE 2 


LIFE ASSURANCE PREMIUM RELIEF FORM OF ELECTION 
BY MEMBERS 
Regulation 6 
To: (Name of friendly society) 
I (Name) of (Address) 


irrevocably choose that as from 6th April 1979 the tax relief to which I shall be entitled in respect of 
the contributions paid by me in respect of the contract particulars of which are set out below shall 
take the form of an increase in the sum assured of an amount determined in accordance with rules 
approved by the Chief Registrar of Friendly Societies. 


I understand that if I do not sign this form I shall be entitled to deduct and retain 17% per cent of 
the contributions at present payable under the contract. 


Signature of member 

Date: 

Particulars of Contract : So 
Number, if any, and date of contract 
Amount of contribution and interval at which payable 


SCHEDULE 3 es 
ADAPTATIONS AND MODIFICATIONS OF ENACTMENTS- 


Regulation 10 


wioit @ 
SS) 

This Schedule contains incidental provisions and makes consequential adaptations til cael ifica- 

tions to enactments relating to friendly societies. i dtiw mottesnios 
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1977/1144 
Industrial Assurance (Life Assurance Premium Relief) Regulations 1977 


Made by the Industrial Assurance Commissioner under FA 1976 Sch 4 para 13, now TA 1988 
Sch 14 para 3; see TA 1988 Sch 30 para 21 


Meade} jaceinos jo-wauos oGt m-boseordse.d Asani ot alsuelUid977 
TG DELOL CAP OTOH i eet oh earthen tm abate, op LOH LS AL 
COME TIL CDETAIION oe ar. este rey stsret etfaceas alctet © AUGHSL AL O77. 


Cross references—See the Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) Regulations, 
SI 1980/1948 reg 3 (amendment of a scheme adopted in accordance with these Regulations). 


Citation and Commencement 


11 These Regulations may be cited as the Industrial Assurance (Life Assurance Premium Relief) 
Regulations 1977, and shall come into operation on 18th August 1977. 


Interpretation 
2 


(1) In these Regulations— 


“industrial assurance company” and “collecting society” have the meanings assigned by 
section | of the Industrial Assurance Act 1923 as amended by Schedule 6 to the Companies 
Act 1967; 

“industrial assurance contract” means a contract of assurance made by an industrial 
assurance company in the course of its industrial assurance business in Great Britain or a 
contract made by a collecting society with a member of the society in the course of its 
industrial assurance business in Great Britain, whether contained in the rules of the society 
or not; 

“collecting society contract” means a contract, other than an industrial assurance contract, 
made by a collecting society with a member of the society in the course of business in Great 
Britain, whether contained in the rules of the society or not; 

“the prescribed scheme” means the scheme prescribed in Schedule | to these Regulations; 

“an approved scheme” means a special scheme approved by the Industrial Assurance 
Commissioner in the circumstances provided for in regulation 7 of these Regulations; 

' “actuary” means an actuary having the qualifications which are prescribed by the Friendly 
Societies (Qualifications of Actuaries) Regulations 1968; 

“net premium” has the meaning assigned in paragraph 3 of Schedule | to these Regulations; 

“gross premium” means the premium of the amount payable under the policy or contract; 

“parent” includes a stepfather and a stepmother. 


(2) The rules for the construction of Acts of Parliament contained in the Interpretation 
Act 18892 shall apply for the purposes of the interpretation of these Regulations. 


Note—* Interpretation Act 1978. 


Adoption of a scheme 


3— (1) An industrial assurance company or collecting society may by resolution of its board of 
directors or, as the case may be, of its committee of management, passed before Ist October 
1978, adopt— 

(a) the prescribed scheme, or 

(b) an approved scheme 


for the purpose of securing that in the case of policies or contracts to which the scheme so 
adopted applies amounts equal to 17!/2 per cent of the premiums payable are retained by or 
refunded to the persons paying the premiums. 


(2) Where an industrial assurance company or collecting society has adopted any such scheme 
amounts equal to 17!/2 per cent of the premiums payable under— 

[(a) policies in respect of assurances made before 14th March 1984, or 

(b) contracts made before that date, to which]! 


the scheme applies shall be retained by or refunded to the persons paying the premiums as 
provided in the scheme so adopted. 


(3) Written notice of a resolution adopting the prescribed or an approved scheme shall within 
fourteen days of the passing thereof be sent by the industrial assurance company or collecting 
society to the Industrial Assurance Commissioner. 


(4) Where a collecting society has resolved to adopt the prescribed or an approved scheme any 
right conferred by section 21 of the Friendly Societies Act 1974 or section 10(1) of the Industrial 
Assurance and Friendly Societies Act 1948 on any person to receive a copy of the rules of the 
society or of an amendment thereof shall be extended so as to include the right to receive a copy 
of the resolution and of the scheme adopted by the resolution. 


Amendments—! Words in para (2) substituted by the Industrial Assurance (Life Assurance Premium Relief) (Amendment) 
Regulations, SI 1984/322 reg 3(a), with effect from 14 March 1984. 
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Increase in premium 


4— (1) A resolution adopting the prescribed scheme may provide that in respect of any specified 
class of policy or contract issued or made by the company or society before 6th April 1979 to 
which the scheme applies under which the premium does not exceed £4 every four weeks the 
premium shall be increased with effect from that date to such sum as after deduction of 
17'/ per cent thereof equals the amount expressed in the policy or contract to be the premium. 


(2) Where such provision is made the resolution shall operate so as to effect the above mentioned 
increase in the premium payable under every policy or contract of a class to which the provision 
relates, and the prescribed scheme shall take effect accordingly. 


Cross references—See the Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) Regulations. 
SI 1980/1948 regs 4, 5 (amendment of gross premium and corresponding amendment to sum assured). 


Corresponding increase in sum assured 


5— (1) Where an increase in premium has been effected under regulation 4 the sum assured o1 
guaranteed by the policy or contract under which the increased premium is payable shall be 
increased by an amount determined in accordance with rules which have been certified by an 
actuary to be fair in relation to the increased premium payable and have been approved by the 
Industrial Assurance Commissioner. 


(2) Where the sum assured or guaranteed by a policy or contract is mcreased by virtue of the 
preceding paragraph the company or society shall on being requested in writing to do so by the 
person by whom the increased premium is payable notify him in writing of the amount of the 
increase in the sum assured or guaranteed. 


6— (1) Where an industrial assurance company or collecting society has adopted the prescribed 
scheme by a resolution making such provision as is referred to in regulation 4(1), the person 
insured under a policy or contract of a class specified in the provision which was issued or made 
before 6th August 1979 and under which the premium exceeds £4 every four weeks may before 
that date irrevocably elect, in the form set out in Schedule 2 to these Regulations or in a form to 
the like effect, that the premium under the contract under which he is insured shall be increased 
with effect from 6th April 1979 to such sum as is mentioned in regulation 4(1). 


(2) Where such election has been made the increase in premium shall be effective as from 6th 
April 1979 as if it had been effected under regulation 4(2), and regulation 5 shall apply in respect 
of an increase in premium under this regulation as it applies in relation to an increase undet 
regulation 4. 


Cross references—See the Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) Regulations. 
SI 1980/1948 reg 7 (amendment of gross premium and corresponding amendment to'sum assured): : 


Approved schemes 


7 The Industrial Assurance Commissioner may before Ist October 1978 approve a special 
scheme intended to be adopted by an industrial assurance company or collecting society for the 
purposes mentioned in regulation 3 if in his opinion, in view of the manner in which the business 
of the company or society is conducted, or any other relevant matter, it is expedient that the 
special scheme should be adopted. 


I>4 fr 
Cross references—See the Industrial Assurance (Life Assurance Premium Relief) (Change of Rate) Regulations. 
SI 1980/1948 reg 8 (amendment of approved schemes). 


Notice to premium payers ap 


8 Every industrial assurance company and collecting society shall take all feasinahle stees to 
ensure that every person who on 31st December 1978 is paying premiums under an industrial 
assurance or collecting society contract made by it receives a notice in a form approved by the 
Industrial Assurance Commissioner setting out— 


(a) the effect of these Regulations, 
(b) whether the company or society has adopted the prescribed or an approved scheme ae 


ar fis 


(c) the effect of the scheme which has been adopted; Gest ml as 
and, as regards contracts made between Ist January 1979 and Sth Apa 1979, thats such notice i is 
received by the ‘prospective premium payer before the contract’ is made: sz 4 ee “ oF 
2 onvedoe adit ot bobivot 
Amendment of rules a S2id0 
9 Notwithstanding anything contained in the rules of a collecting society, ‘Wai cob i. 


prescribed scheme or an approved scheme, the committee of management of t e peed ma 
resolution passed before 6th April 1979 make amendments to the rules” of the society i 


connection with the adoption val the society oF ao, such adlees a » I< roiose ya berisisos it 
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10 The enactments mentioned in Schedule 3 to these Regulations shall have effect subject to the 
adaptations and modifications set out in that Schedule... .. 49 ee! 12 2aoltelogss 
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SCHEDULE | 
PRESCRIBED SCHEME 


Regulation 2 


1 The scheme applies to every industrial assurance or collecting society contract [made before 
14th March 1984]' under which premiums are payable to an industrial assurance company or 
collecting society which has adopted the scheme in accordance with regulation 3. 


Amendments—! Words in para | inserted by the Industrial Assurance (Life Assurance’ Premium Relief) (Amendment) 
Regulations, SI 1984/322 reg 3(b), with effect from 14 March 1984. 


2 Where the person assured or member, as the case may be, is resident in the United Kingdom 
.and entitled to relief under section 19 of the Income and Corporation Taxes Act 1970* the 
Niability of that person or member in respect of any premium [due and payable after 5th April 
1979]' under a contract to which the scheme relates shall be discharged by payment of the net 
premium; and any payment made on account of such a premium shall be deemed.to have been 
made after deducting 17!/2 per cent from an amount payable in respect of the gross premium. 


Note—* TA 1988 s 266. 
Amendments—' Words in para 2 substituted by the Industrial Assurance (Life Assurance Premium Relief) (Amendment) 
Regulations, SI 1978/1161 reg 2, with effect from 4 September 1978. 


3 The net premium shall be a sum equal to 82!/2 per cent of the gross premium, except that— 


(a) in relation to an industrial assurance contract, where the said sum is not a multiple of one 

halfpenny, it shall be rounded off to the nearer halfpenny, or, if the said sum is a multiple of 

one half of one halfpenny, to the nearer penny; and 

(b) in relation to a collecting society contract, where the said sum is not a multiple of one 
penny, it shall be rounded off to the nearer penny, or, if the said sum is a multiple of one 

halfpenny, to the nearer even penny. 


SCHEDULE 2 
LIFE ASSURANCE PREMIUM RELIEF 


Regulation 6 

Form of election by Policyholder 

To: (Name of industrial assurance company or collecting society) 

I (Name) of (Address) 

irrevocably choose that as from 6th April 1979 the tax relief to which I shall be entitled in respect 
of the premiums paid by me in respect of the policy particulars of which are set out below shall 
take the form of an increase in the sum assured of an amount determined in accordance with 
rules approved by the Industrial Assurance Commissioner. 


I understand that if. I do not sign this form I shall be entitled to deduct and retain 17!/2 per cent 
of the premium at present payable under the policy. 

Date: Signature 

Particulars of Policy 

Number (if any) and date of policy 

Amount of premium and interval at which payable 


SCHEDULE 3 
ADAPTATIONS AND MODIFICATIONS OF ENACTMENTS 


Regulation 10 


This ‘Schedule contains incidental provisions and makes consequential adaptations and modifica- 
tions to enactments relating to industrial assurance and friendly ‘societies. 


1978/1159 
Income Tax (Life Assurance Premium Relief) Regulations 1978 


Made by the Commissioners of Inland Revenue under FA 1976 Sch 4 para 16 (as amended by 
FA 1978 Sch 3 para 10), now TA 1988 Sch 14 para 7; see TA 1988 Sch 30 para 21 


WMadels doirw. no steh sii aatiseyuls.0d.a0de'stom sub. frdugustd O78 

Coming into Operation. . . 6. 0. ee ee ee 6 April 1979 
Commentary—Simon's Taxes E1.1328. 
i) ii clavouba Citation and commencement 
1 These Regulations may be cited as the Income Tax (Life Assurance Premium Relief) 
Regulations 1978, and shall come into operation on 6th April 1979. 
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Interpretation 


“the Board” means the Commissioners of Inland Revenue; 
“authorised officer” in relation to a life office means an official authorised for the purposes c 
these Regulations by resolution of the life office’s Board, except that— 


(a) in relation to a registered friendly society, it means an official so authorised b 
resolution of the society’s committee of management, and 

(6) in relation to underwriters falling within subsection (2)(a)(ii) of section 19 of th 
Income and Corporation Taxes Act 1970* it means the underwriting agent through whor 
their business is carried on; 


“deficiency” means a deficiency recoverable under paragraph 5(b) of Schedule 4°; 

“financial year” in relation to a life office means a period for which the office makes up it 
accounts; 

“four-weekly accounting period” means the period of 28 days commencing on | January in 
calendar year, and each succeeding period throughout the year being a period of 28 day: 
except that a period including 29 February and the period commencing on 3 Decembe 
shall be extended to 29 days; 

“income tax month” means the period beginning on the 6th day of any calendar month an 
ending on the 5th day of the following calendar month; and in Regulations 6 and 7 belov 
in relation to an income tax month— 


(a) “relevant calendar month” means a calendar month falling partly in the income ta 
month, and 
(b) “component part” means the part falling within it of a relevant calendar month; 


“industrial branch business” means [any such business carried on before Ist December 2001 a 
was]? industrial assurance business as defined in section 1(2) of the Industrial Assuranc 
Act 1923 or [Art 3(1) of the Industrial Assurance (Northern Ireland) Order 1979]: 

“insurance” includes a contract for a deferred annuity; 

“life office” means any such body as is mentioned in section 19(a) of the Income an 
Corporation Taxes Act 1970° as amended by paragraph 3 of Schedule 4; 

“net of deduction” means net of the deduction authorised by paragraph 5 of Schedule 4¢ (c 
by that paragraph as modified by Regulation 4 below); 

“ordinary branch business” means life assurance business other than industrial branc 
business; 

“Schedule 4” means Schedule 4 to the Finance Act 1976. 


(2) The Interpretation Act 1889° shall apply for the interpretation of these Regulations as — 

applies for the interpretation of an Act of Parliament. 

Notes—* TA 1988 s 266(2)(a)(ii). 

> TA 1988 s 266(5)(b). 

© TA 1988 266(2)(a). 

4 TA 1988 s 266(5). 

© Interpretation Act 1978. 

Amendments—! Words in the definition of “industrial branch business” in para (1) substituted by the Tax, Consum« 
Credit and Judicature (Northern Ireland Consequential Amendments) Order, SI 1979/1576 arts 1(2), 3; with effect fro: 
3 January 1980. 

? Words in the definition of “industrial branch business” in para (1) inserted by the Financial Services and Marke 
Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 art 110 with effect from 1 December 200 
immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (an 
SI 2001/3629 Pts | and 2). 


Information to be given to the life office 


3— (1) A life office may at any time by notice in writing require an individual who pays c 
proposes to pay premiums net of deduction to furnish to the life office a statement under th: 
Regulation. 


(2) A statement under this Regulation shall be in such form and contain such particulars as th 
Board prescribe, and the particulars prescribed shall be such as are necessary for determinin 
whether the person paying the premiums is or will be entitled to pay them net of deduction. 


(3) Where an individual has been required to furnish a statement under this Regulation i 
relation to any insurance and has not furnished it then (until he does so)— 


(a) if the statement was required before the first premium in respect of that insurance becam 
due, he shall not be entitled to pay any premiums in respect of that insurance net ¢ 
deduction, and 

(b) in any other case, he shall not be entitled to pay net of deduction any premiums in respec 
of that insurance falling due more than 60 days after the date on which the notice requirin 
the statement was issued. also ptreval 


(4) If notwithstanding the furnishing of a statement under this Regulation in relation to an 
insurance the life office concerned is not satisfied that the premiums are properly payable net c 
deduction, and the person paying them does not agree to pay them without deduction, the lif 
office shall notify the Board forthwith. ‘150 Leeman 


(5) Without prejudice to the generality of paragraph (1) above— TO! aoitstuge: 
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(a) a life office shall not accept payment of premiums net of deduction in respect of any 
insurance without first obtaining a statement under this Regulation in relation to that 
insurance, unless the particulars required in the statement are already in the possession of the 
life office [or the Board have by notice in writing to the life office dispensed with the 
requirement of this sub-paragraph in relation to that insurance]! and 
(b) where premiums in respect of any insurance are being paid net of deduction and it 
appears to the life office that they are no longer properly so payable, the life office shall require 
a statement under this Regulation unless the person paying the premiums agrees to pay them 
without deduction. 
(6) Paragraph (5)(a) above shall not apply to insurances made before 1 September 1978 if the life 
office concerned has established to the satisfaction of the Board that on the basis of the 
information in the hands of the life office there is not a probability of more than one in ten that 
the amount claimed to be recoverable for any period under paragraph (5)(b) of Schedule 4 in 
‘respect of such insurances will exceed by more than 0:5 per cent the amount properly 
recoverable. 
(7) Paragraphs (5)(a) and (6) above shall not apply to an insurance made before 6 April 1979 to 
which paragraph 11 of Schedule 4? applies. 
Note—* TA 1988 Sch 14, para 2. 


Amendments—! Words in para (5)(a) inserted by the IT (Life Assurance Premium Relief) Regulations, SI 1979/346, with 
effect from 6 April 1979. 


Rounding of sums payable by way of net premium 

4— (1) This Regulation has effect for adjusting in certain cases the net amount payable by way of 
premium after the deduction authorised under paragraph 5 of Schedule 4, and in those cases 
the amount treated as deducted and retained under that paragraph shall also be adjusted 
accordingly. 
(2) In the case of — 

(a) an industrial assurance contract, as defined in any Regulations made under paragraph 13 

of Schedule 4°, or 

(6) a friendly society contract, as defined in any such Regulations, in respect of which the 

premiums do not (before any deduction under paragraph 5 of Schedule 4*) exceed £4 every 
four weeks, 
if the net amount payable is otherwise not a multiple of one new halfpenny it shall be adjusted 
and shall— 

(i) where the premium is one to which a scheme adopted under Regulations made under 
paragraph 13 of Schedule 4° applies, be the amount payable in accordance with the scheme, 
and 
(ii) in any other case be rounded to the nearer new halfpenny or, if it is a multiple of one half 
of one new halfpenny, to the nearer new penny. 

(3) In the case of any insurance not included in paragraph (2)(a) or (6) above, if the net amount 
payable is otherwise not a multiple of one new penny it shall be rounded to the nearer new penny 
or, if it is a multiple of one new halfpenny, to the nearer even new penny. 


Note—* TA 1988 s 266(S). 
> TA 1988 Sch 14, para 3. 


Deficiency claims: introductory 
5— (1) Sums recoverable by a life office under paragraph 5(b) of Schedule 4* shall be recovered 
on a claim made to the Board for the purpose under these Regulations. 


(2) A claim for any period allowed by these Regulations shall be a claim relating to the deficiency 
arising in respect of premiums received in that period, and accordingly references to premiums 
“for” a period are to premiums received in that period. 


(3) Subject to paragraph (4) below a claim shall be for the claimant’s financial year, and is 
referred to in these Regulations as an “annual claim”. 


(4) A claim may also be made in accordance with Regulation 6 or 8 below for a period shorter 
than the claimant’s financial year, and is referred to in these Regulations as an “interim claim”. 


(5) A life office which carries on both industrial branch business and ordinary branch business 
may make annual and interim claims separately for business of each branch. 


Note—* TA 1988 s 266(5)(d). 


Interim claims in advance 


6— (1) An interim claim for a period allowed by paragraphs (2) and (3) below may be made at 
any time within one month before the period for which it is made, and is referred to in these 
Regulations as an “interim claim in advance”. 

(2) The three kinds of period for which an interim claim in advance may be made are:— 


(a) a calendar month, or 
(b) an income tax month, or 
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(c) in the case of a claim relating to industrial branch business only, a cre accounting 
period. 


(3) Interim claims in advance made by one life office may not (except where a change is 
authorised by prior approval of the Board) be made for periods of different kinds: Provided that 
if the first claim made for industrial branch business (or the first such claim made after an 
authorised change) is a separate claim made for a four-weekly accounting period, this paragraph 
shall then apply separately in relation to imdustrial branch business and ordinary branch 
business. 


(4) An interim claim in advance for a period shall be based on an estimate of the deficiency that 
will arise in respect of premiums for that period, and the estimate shall be certified by an 
authorised officer of the claimant as being the best estimate that can reasonably be made of the 
deficiency; and if the claim is for an income tax month the estimate shall show the part of the 
deficiency attributed to each component part of the month. 


(5) If the Board are satisfied with the estimate they shall pay the estimated amount of the 
deficiency to the claimant before the end of the period for which the claim is made; if they are 
not so satisfied, they shall pay to the claimant before the end of the period such lesser amount if 
any as in their estimation will approximate to the deficiency. 


Supplementary statements 


7— (1) When a payment has been made to a life office under Regulation 6(5) above on an 
interim claim in advance, the life office shall deliver to the Board a supplementary statement 
under this Regulation, and (except where paragraph (5)(b) below applies) shall deliver the 
statement within two months after the end of the period for which the claim was made. 


(2) The supplementary statement shall be a statement correcting (or confirming) the estimate of 
the deficiency given in accordance with Regulation 6(4) above, and shall— 


(a) be based as far as possible on the amount of the premiums actually received in the period 
covered by the statement, and only as far as may be necessary on a revised estimate, and 
(b) (subject to paragraph (5) below) be for the same period as the interim claim in advance; 


and any estimate contained in the supplementary statement shall be certified by an authorised 
officer of the life office as the best estimate that can reasonably be made. 


(3) If the supplementary statement shows a deficiency greater than the payment made under 
Regulation 6(5), the Board shall if satisfied with the statement pay the amount of the difference 
to the life office forthwith by way of supplementary payment on the claim; if the supplementary 
statement shows a deficiency less than the payment made under Regulation 6(5), the life office 
shall repay the amount of the difference to the Board with the statement. 


(4) If in respect of an interim claim on which a payment has been made under Regulation 6(5) 
above a life office fails to deliver a supplementary statement within the time required by this 
Regulation, the amount of the payment shall immediately be recoverable: by the Board in the 
same manner as tax charged by an assessment which has become final and conclusive. 


(5) Where the interim claim in advance was for an income tax month the life‘ office shall (instead 
of delivering a statement for that month) deliver a supplementary statement for each of the 
relevant calendar months, and the supplementary statement for a relevant calendar month 
shall— 


(a) provide the information required by paragraph (2) above in respect of that month, and 
(b) be delivered within two months and five days after the end of that month. 


Interim claims in arrear 


8— (1) An interim claim for a period allowed by paragraph (2) below may be made at any time 
within six months after the end of the period for which it is made. 
(2) The period for which a claim may be made under this Regulation shall be one hich st 
(a) is not shorter than one calendar month, and 
(b) falls wholly within the claimant’s same financial year, and 
(c) does not include any part of a period in respect of which a sai ienes was. Piss under 
Regulation 6(5) above (unless the payment in respect of that period or that part) was recovered 
under Regulation 7(4) above). —— 
(3) A claim under this Regulation may only be made to recover the deficiency arising in respect 
of premiums actually received and may not be based on an estimate. n 
(4) If the deficiency claimed is established to the Board’s satisfaction, they shall p pay, the amount 
of the deficiency to the claimant; if they are not so satisfied they shall pay to the claimant any 
lesser amount established to their satisfaction. 


Annual ares Is bor 101 ripio careini aA (1) —- 


9— (1) An annual claim for the claimant’s financial year may, subject to sacaeapileay below, be 
made at any time within six years after the end of the financial year. 


(2) Where in relation to any financial year a life office has received and not repaid any payment 
on a relevant interim claim, it shall within one year after the ands of the Serpent 
annual claim to establish the deficiency for that year. i xs) ocoont ag (8) 
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In this Regulation “relevant interim claim” means, in relation to a financial year, an interim 
claim for a period falling wholly or partly within that year. 


(3) An annual claim shall be a claim to establish and, so far as not already recovered, to recover 
the deficiency arising in respect of premiums actually received in the year and may not be based 
on an estimate. 


(4) An annual claim required under paragraph (2) above shall bring into account payments made 
on relevant interim claims, and shall apportion as may be necessary any payment made on a 
relevant interim claim for any period falling partly in a different year; and for the purpose of this 
Regulation the “aggregate of the relevant interim, payments” means the aggregate of the 
payments made (and not repaid) on relevant interim claims but excluding any part of a payment 
apportioned to a different year. 
_(5) Where the aggregate of the relevant interim payments shown by a claim exceeds the 
) deficiency for the year shown by the claim, the life office shall repay the amount of the excess to 
the Board with the claim. 
(6) If a life office fails to make an annual claim required under paragraph (2) above within the 
time limited by that paragraph, the Board may issue a notice to the life office showing the 
aggregate of the relevant interim payments for the year, and stating that the Board are not 
satisfied that the deficiency for the year exceeds a lower amount stated in the notice. 
(7) If an annual claim is not delivered to the Board within two weeks after the issue of a notice 
under paragraph (6) above the amount of the difference between the aggregate and the lower 
amount stated in the notice shall immediately be recoverable by the Board in the same manner as 
tax charged by an assessment which has become final and conclusive. 
(8) Where an annual claim has been made and the claimant subsequently discovers that an error 
or mistake has been made in the claim, the claimant may make a supplementary claim within the 
time allowed by paragraph (1) above. 


Deficiency claims: supplementary provisions 
10— (1) Section 42 of the Taxes Management Act 1970 shall not apply to claims. under these 
Regulations. 
(2) No appeal shall lie from the Board’s decision on an interim claim. 
(3) An appeal [may be made against]' the Board’s decision on an annual claim, and the appeal 
shall be brought by giving written notice to the Board within 30 days of receipt of written notice 
of the decision. 
(4) No payment or repay ret made or other thing done on or in relation to an interim claim or 
a notice under Regulation 9(6) above shall prejudice the decision on an annual claim. 
(5) Part V of the Taxes Management Act 1970 (appeals and other proceedings) shall apply to an 
appeal under paragraph (3) above, and on an appeal [that is notified to the tribunal, the 
tribunal]! may vary the decision appealed against whether or not the variation is to the 
advantage of the appellant. 
(6) All such payments and repayments shall be made as are necessary to give effect to the Board’s 
decision on an annual claim, or to any variation of that decision on appeal. 
(7) Claims and supplementary statements under these Regulations shall be in such form and 
contain such particulars as the Board prescribe and shall be signed by an authorised officer of 
the life office; and forms prescribed for annual claims may require a report to be given by the life 
office’s auditor. 
(8) Where for the purposes of an annual claim for a financial year it is necessary to apportion 
any payment made on an interim claim for a period falling partly within and partly outside that 
year, the apportionment shall be made in such manner as the Board prescribe. 
Simon’s Tax Cases—reg 10(6), United Friendly Insurance plc v IRC [1998] STC 621. 
Amendments—! In para (3), words substituted for words “shall lie to the Special Commissioners from”, and in para (5), 


words substituted for words “the Special Commissioners”, by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 7 with effect from 1 April 2009. 


Information from policyholders 
11 The Board may by notice in writing require any person who has or had a policy of life 
insurance or/contract for a deferred annuity with a life office or who pays or paid premiums 
under such,a policy or contract to furnish them within such time as they may direct with such 
information (including copies of relevant documents) as they require for the purposes of 
section 19 of the Income and Corporation Taxes Act 1970 or of Schedule 4.* 


Note—* TA 1988 s 266 and Sch 14. 


1D ay Rreesn person to whom premiums are paid in respect of which a claim is made under 
these Regulations shall, whenever required to do so, make available for inspection by an 
authorised officer of the Board all such books, documents and other records in his possession or 
te his control,containing information relating to— 

' (a) such premiums and the policies or contracts under which such premiums are paid, or 

(b) the persons holding such policies or contracts or paying such premiums, » 
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as may reasonably be required for determining whether the deficiency for which any claim is 
made under these Regulations is properly recoverable. 

(2) Where records are maintained by computer the person required to make them available for 
inspection shall provide the officer making the inspection with all facilities necessary for 
obtaining information from them. 

(3) Every statement made under Regulation 3 above shall be preserved by the life office to which 
it is made (or which is the insurer for the time being), in such manner as may be approved by the 
Board so as to be available for inspection under this Regulation, until three years after the 
termination of the insurance or contract to which it relates. 


1980/1947 
Friendly Societies (Life Assurance Premium Relief) (Change of Rate) Regulations 1980 


Made by the Chief Registrar of Friendly Societies under FA 1976 Sch 4 para 13, now TA 1988 
Sch 14 para 3; see TA 1988 Sch 30 para 21 


Made. ... aeults Lie GuptshSs -on ele CCCIIMBIa AOU) 
Laid before Parliament... .... . .......29 December 1980 
Coming into Operation vec wcusi-s 0s tees 5 20 JONUOTY GOL 


Commentary—Simon's Taxes E1.1310. 


Citation and commencement 


1 These Regulations may be cited as the Friendly Societies (Life Assurance Premium Relief) 
(Change of Rate) Regulations 1980, and shall come into operation on 20th January 1981. 


Interpretation 
2 In these Regulations— 


“the 1977 Regulations” means the Friendly Societies (Life Assurance Premium Relief) 
Regulations 1977; 

“friendly society” means a friendly society, not being a collecting society, registered under the 
Friendly Societies Act 1974 or a branch so registered under that Act of a friendly society so 
registered; 

“collecting society” [means a society which before Ist December 2001 was a collecting society 
within]' the meaning assigned by section 1 of the Industrial Assurance Act 1923 as 
amended by Schedule 6 to the Companies Act 1967; 

“the prescribed scheme” means the scheme prescribed in Schedule | to the Friendly Societies 
(Life Assurance Premium Relief) Regulations 1977; 

“an approved scheme” means a special scheme approved by the Chief Registrar of Friendly 
Societies in the circumstances provided for in regulation 7 of the Friendly Societies (Life 
Assurance Premium Relief) Regulations 1977; 

“gross contribution” means the contribution of the amount payable under the contract; 

“actuary” means an actuary having the qualifications which are prescribed by the Friendly 
Societies (Qualifications of Actuaries) Regulations 1968; 

“the authorised percentage” means the percentage for the time being in force under para- 
graph 5(a) of Schedule 4 to the Finance Act 1976; 

“the effective date” means the date on which a change in the authorised percentage takes 
effect; 

“parent” includes a stepfather and a stepmother. 

Amendments—! Words in the definition of “collecting society” substituted by the Financial Services and Markets Act 2000 


(Consequential Amendments) (Taxes) Order, SI 2001/3629 art 111 with effect from 1 December 2001, immediately after 
the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 
2). 


Amendment of a scheme 


3— (1) Where a friendly society has adopted the prescribed scheme or an approved scheme in 
accordance with the provisions of the 1977 Regulations the society may, by resolution of its 
committee of management passed within eight months of the passing of any Act making a 
change in the authorised percentage, amend any such scheme so that amounts equal to the 
authorised percentage of the gross contributions due and payable on or after the effective date 
under contracts to which the scheme applies shall be retained by or gee sere to the persons 
paying the contributions. 


(2) Where a friendly society has amended any such scheme, amounts equal to the authorised 
percentage of the gross contributions payable under contracts to which the scheme applies shall 
be retained by or refunded to the persons paying the contributions as provided in the poleme so 
amended. 


(3) Written notice of a resolution amending the prescribed scheme or an ip rdNeal conde shall 
within fourteen days of the passing thereof be sent by the society to the Chief Repistren) of 
Friendly Societies. orlt (4 
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(4) Where a friendly society has resolved to amend the prescribed scheme or an approved scheme 
any right conferred by section 21 of the Friendly Societies Act 1974 on any person to receive a 
copy of the rules of the society shall be extended so as to include the right to receive a copy of 
the resolution and of the amended scheme adopted by the resolution. 


Amendment of gross contribution 


4— (1) Where, by virtue of regulation 4 of the 1977 Regulations, a resolution adopting the 
prescribed scheme provided that the gross contribution was to be increased with effect from 6th 
April i979 in respect of any specified class of contract, a resolution amending the prescribed 
scheme may also amend the gross contribution so that with effect from the effective date the 
gross contributions shall be amended to such sum as after deduction of the authorised 
percentage thereof equals the amount expressed in the contract to be the contribution. 


\Q) Where such an amendment is made, the resolution shall operate so as to effect the above 
mentioned amendment in the gross contribution payable under every contract of a class to 
which the provision relates, and the prescribed scheme as amended shall take effect accordingly. 


Corresponding amendment to sum assured 


5 Where a gross contribution has been amended under regulation 4, the sum assured or 
guaranteed by the contract may be amended by an amount determined in accordance with rules 
which have been certified by an actuary to be fair in relation to the gross contribution payable 
and have been approved by the Chief Registrar of Friendly Societies. 

6 Where the gross contribution is amended in accordance with these Regulations, the society 
shall, on being requested in writing after Sth April 1981 to do so by the person by whom the 
contribution is payable, notify him in writing of the amount of the effect of the amendment on 
the sum assured or guaranteed or of any other effect. 

7 Where by virtue of regulation 6 of the 1977 Regulations a person insured under a contract 
irrevocably elected that the contribution under the contract under which he was insured should 
be increased with effect from 6th April 1979, the amendment to the gross contribution shall 
apply as from the effective date as if it had been effected under regulation 4(2), and regulations 5 
and 6 shall apply in respect of an amended contribution under this regulation as they apply in 
relation to an amendment under regulation 4. 


Amendment of approved scheme 
8 Where a friendly society adopted an approved scheme under regulation 7 of the 1977 
Regulations the Chief Registrar of Friendly Societies may, within eight months of the passing of 
any Act making a change in the authorised percentage, approve any amendment to the scheme 
which in his view is expedient or necessary to give effect to the change in the authorised 
percentage. 


Notice or advertisement 


9 Where a friendly society has, in accordance with the provisions of these Regulations, amended 
the prescribed scheme or an approved scheme adopted by it, as soon as is reasonably practicable 
it shall either: 
(a) serve upon every person paying contributions to the society who is affected by the 
amendment a notice containing a statement setting out the effects thereof; or 
(b) publish or cause to be published such notice by advertisement in one or more newspapers 
in general circulation in the area where the society carries on business. 


Amendment of rules 


10 Notwithstanding anything contained in the rules of a friendly society which has amended the 
prescribed scheme or an approved scheme, the committee of management of the society may, by 
resolution passed before the effective date, make amendments to the rules of the society in 
connection with the amendment by the society of any such scheme. 


Modification of enactments 


11 The enactments mentioned in the Schedule to these Regulations shall have effect subject to 
the adaptations and modifications set out in that Schedule. 


SCHEDULE 
ADAPTATIONS AND MODIFICATIONS OF ENACTMENTS 


Regulation 11 


This Schedule contains incidental provisions and makes consequential adaptations and modifica- 
tions to enactments relating to friendly societies. 
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1980/1948 
Industrial Assurance (Life Assurance Premium Relief) (Change nr Rate) 
Regulations 1980 


Made by the Chief Registrar of Friendly Societies under FA 1976 Sch 4 para 13, now TA 1988 
Sch 14 para 3; see TA 1988 Sch 30 para 21 


Mader, in AEF oC Tomar Diy oh, Sereda antares OR DECC aTekools 
Laid before Par liament =i ies b eenipllpipeceniin sia dlc: nde Shei Le LEE 
Coming into. OPeratian, oo ceccmesesncr ho anoles tnattieusees 60 GLUT OL 


Commentary—Simon's Taxes E1.1310, E1.1323. 


Citation and commencement 


1 These Regulations may be cited as the Industrial Assurance (Life Assurance Premium Relief) 
(Change of Rate) Regulations 1980, and shall come into operation on 20th January 1981. 


Interpretation 
2 In these Regulations— 


“the 1977 Regulations” means the Industrial Assurance (Life Assurance Premium. Relief) 
Regulations 1977; 

“industrial assurance company” and “collecting society” have the meanings assigned by 
section | of the Industrial Assurance Act 1923 as amended by Schedule 6 to the Companies 
Act 1967; 

“the prescribed scheme” means the scheme prescribed in Schedule’ 1 tothe Industria! 
Assurance (Life Assurance Premium Relief) Regulations 1977; 

“an approved scheme” means a special scheme approved by the Industrial Assurance 
Commissioner in the circumstances provided for in regulation 7 of the Industrial Assurance 
(Life Assurance Premium Relief) Regulations 1977; 

“actuary” means an actuary having the qualifications which are prescribed by the Friendly 
Societies (Qualifications of Actuaries) Regulations 1968; 

“net premium” has the meaning assigned in paragraph 3 of Schedule 1 tothe Industrial 
Assurance (Life Assurance Premium Relief) Regulations 1977; 

“gross premium” means the premium of the amount payable under the policy or contract; 

“the authorised percentage” means the percentage for the time being in force under para- 
graph 5(a) of Schedule 4 to the Finance Act 1976; 

“the effective date” means the date on which a change in the authorised percentage takes 
effect; 

“amended net premium” shall be a sum equal to the gross premium less the authorised 
percentage, such sum to be rounded off in accordance with the principles set out in 
Schedule 1 of the 1977 Regulations; 

“parent” includes a stepfather and a stepmother. 


Amendment of a scheme 


3— (1) Where an industrial assurance company or collecting society has adopted the prescribed 
scheme or an approved scheme in accordance with the provisions of the 1977 Regulations the 
company or society may, by resolution of its board of directors or, as the case may be, of its 
committee of management, passed within eight months of the passing of any Act making a 
change in the authorised percentage, amend any such scheme so that amounts equal to the 
authorised percentage of the gross premiums due and payable on or after the effective date 
under policies or contracts to which the scheme applies shall be retained by or refunded to the 
persons paying the premiums. 


(2) Where an industrial assurance company or collecting society has amended any such scheme. 
amounts equal to the authorised percentage of ‘the gross premiums payable under policies 01 
contracts to which the scheme applies shall be’retained by or refunded 6 the — eh the 
premiums as provided in the scheme so amended. > 


(3) Written notice of a resolution amending the prescribed scheme or an approved Scheme shall 
within fourteen days of the passing thereof be sent by the industrial assurance company ot 
collecting society to the Industrial Assurance Commissioner.! 

(4) Where a collecting society has resolved to amend the prescribed scheme or an approved 
scheme any right conferred by section 21 of the Friendly Societies Act 1974 or section 10(1) of 
the Industrial Assurance and Friendly Societies Act 1948. on any person to receive a copy of the 
rules of the society or of an amendment thereof shall be extended so as to include the right to 
receive a copy of the resolution and of the amended scheme adopted by the resolution. 
Amendments—! Reference to Industrial Assurance Commissioner to be construed as reference to Friendly Societies 


Commission, by virtue of the Friendly Societies oa 1992 ee as he sn Oy OR By ich So agg 
SI 1995/710. | € PFAYTDA 


Amendment of gross premium 


4— (1) Where, by virtue of regulation 4 of the 1977, Regulations, a resol tithoats 
prescribed scheme provided that the gross premium was to: be increased: ithe 
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April 1979 in respect of any specified class of policy or contract, a resolution amending the 
prescribed scheme may also. amend the gross premium so that with effect from the effective date 
the gross premium shall be amended to such sum as after deduction of the authorised 
percentage thereof equals the amount expressed in the policy or contract to be the premium. 


(2) Where such an amendment is made, the resolution shall operate so as to effect the above 
mentioned amendment in the gross premium payable under every policy or contract of a class to 
which the provision relates, and the prescribed scheme as amended shall take effect accordingly. 


Corresponding amendment to sum assured 


5 Where a gross premium has been amended under regulation 4, the sum assured or guaranteed 
_by the policy or contract may be amended by an amount determined in accordance with rules 
ywhich have been certified by an actuary to be fair in relation to the gross premium payable and 

have been approved by the Industrial Assurance Commissioner!. 


6 Where the gross premium is amended in accordance with these Regulations, the industrial 
assurance company or collecting society shall, on being requested in writing after 5th April 1981 
to do so by the person by whom the premium is payable, notify him in writing of the effect of the 
amendment on the sum assured or guaranteed or of any other effect. 


7 Where by virtue of regulation 6. of the 1977 Regulations a person insured under a policy or 
contract irrevocably elected that the premium under the contract under which he was insured 
should be increased with effect from 6th April 1979, the amendment to the gross premium shall 
apply as from the effective date as if it had been effected under regulation 4(2), and regulations 5 
and 6 shall apply in respect of an. amended premium under this regulation as they apply in 
relation to an amendment under regulation 4. 

Amendments—! Reference to Industrial Assurance Commissioner to be construed ‘as reference to Friendly Societies 


Commission, by virtue of the Friendly Societies Act 1992 (Transitional and Consequential Provisions) Regulations, 
SI 1995/710. 


Amendment of approved schemes 


8 Where an industrial assurance company or a collecting society adopted an approved scheme 
under regulation 7 of the 1977 Regulations, the Industrial Assurance Commissioner! may, 
within eight months of the passing of any Act making a change in the authorised percentage, 
approve any amendment to the scheme which in his view is expedient or necessary to give effect 
to the change in the authorised percentage. 

Amendments—! Reference to Industrial Assurance Commissioner to: be construed as reference to Friendly Societies 


Commission, by virtue of the Friendly Societies Act 1992 (Transitional and Consequential Provisions) Regulations, 
SI 1995/710. 


Notice or advertisement 


9 Where an industrial assurance company or collecting society has, in accordance with the 
provisions of these regulations, amended the prescribed scheme or an approved scheme adopted 
by it, as soon as is reasonably practicable it shall either: 
(a), serve upon every person paying premiums to the company or society who is affected by 
the amendment a notice containing a statement setting out the effects thereof; or 
(5) publish or cause to be published such notice by advertisement in one or more newspapers 
in general circulation in the area where the company or society carries on business. 


Amendment of rules 


10 Natwinkenaing anything contained in the rules of a collecting society which has amended 
the prescribed scheme or an approved scheme, the committee of management of the society may, 
by resolution passed before the effective date, make amendments to the rules of the society in 
connection with the amendment by the society of any such scheme. 


, Modifications of enactments 


11 The enactments mentioned in the Schedule to these Regulations shall have effect subject to 
the adaptations and modifications set out in that Schedule. 


‘ SCHEDULE 
iton “ADAPTATIONS AND MODIFICATIONS OF ENACTMENTS 


Regulation 11 


B his. Schedule ermine incidental provisions and makes consequential intdhptatians and modi fica- 
tions to enactments relating to friendly societies. 
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1981/233 
Crown Proceedings (Northern Ireland) Order 1981 


Made by Order in Council under the Crown Proceedings Act 1947 s 53 
Madey apo alavonu-iande noaueleesmadical pil EL emcee ea 


PART I 


General 


— (1) This Order may be cited as the Crown Proceedings (Northern Ireland) Order 1981 and ... 
shall come into operation on 19th March 1981. 


(2) In this Order “the Act” means the Crown Proceedings Act 1947. 
(5) This Order extends only to Northern Ireland. 


Note—Words omitted are outside the scope of this work. 


PART HU 


Extension of the Act to Northern Ireland 
2 The provisions of the Act shall extend to Northern Ireland— 


(a) in relation to Her Majesty’s Government in the United Kingdom, with the additions. 
exceptions and modifications set out in Part III of this Order; 

(b) in relation to Her Majesty’s Government in Northern Ireland, with those additions. 
exceptions and modifications, but subject to the further additions, exceptions and modifica- 
tions set out in Part IV of this Order. 


PART III 


Additions and exceptions to, and modifications of, the Act in its application to the Crown in right 
of both Her Majesty's government in the United Kingdom and (subject to Part IV) Her Majesty’: 
government in Northern Ireland 


3 For any reference to the commencement of the Act there shall be substituted a reference to Ist 
January 1950 (the date of coming into operation of the Northern Ireland (Crown Proceedings) 
Order 1949). 


Regulations—Northern Ireland (Crown Proceedings) Order, SI 1949/1836. 

8 In section 13, the words from “In this section” to the end shall be excepted. 
10 In section 15(1) after “civil proceedings” there shall be inserted “by or”. 
11 For section 16 there shall be substituted the following section: 


“16 Interpleader 


The Crown may obtain relief by way of interpleader proceedings, and may be made a party 
to such proceedings, in the same manner in which a subject may obtain relief by way of such 
proceedings or be made a party thereto; and the provisions of Article 44 of the Judgments 
Enforcement (Northern Ireland) Order 1981 relating to interpleader proceedings shall. 
subject to the provisions of this Act, have effect accordingly.”. 


12— (1) For section 17(1) there shall be substituted the following subsection: 


“(1) The Department of the Civil Service for Northern Ireland shall publish a list specifying 
the several departments of the Government of the United Kingdom which are authorised 
departments for the purposes of this Act in Northern Ireland, and the name and address fo1 
service of the person who is, or is acting for the purposes of this Act as, the solicitor in 
Northern Ireland for each such department, and may from time to time amend or vary the 
said list. The said list may in relation to any such department specify different solicitors fo1 
different types of proceedings. 


Any document purporting to be a copy of a list published under this section and purporting 
to be printed under the superintendence or the authority of His Majesty’s Stationery Office 
shall in any legal proceedings be received as evidence for the purpose of establishing what 
departments are authorised departments for the purposes of this Act, and what person is, 01 
is acting for the purposes of this Act as, the solicitor in Northern Ireland for any such 
department.”. 


(2) After section 17(3) there shall be inserted the following subsection: 


“(3A) Civil proceedings against the Crown may be instituted in Northern Ireland against the 
Attorney General if the alleged liability arises out of the performance: ‘of any function 
pursuant to an agency arrangement or the person instituting the proceedings has any 
reasonable doubt whether the alleged liability of the Crown arises in respect of His Majesty’s 
Government in the United Kingdom or in respect of His Majesty’s Government in Northern 
Ireland.”. Koch tae} 
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13 In section 18 for “the Solicitor for the affairs of His Majesty’s Treasury” there shall be 
substituted “the Crown Solicitor for Northern Ireland”’. 


14 Section 19(1) shall be excepted. 


15 In section 20(2) the words “or transfer” shall be excepted, for “transfer” where secondly 
yecurring there shall be substituted “remittal” ... 


Note—Words omitted are outside the scope of this work. 


(7 In section 22 after “execution” there shall be inserted “and all enactments and Judgment 
Enforcement Rules relating to stay of enforcement of judgments”. 


18 For section 23(3) there shall be substituted the following subsection: 


“(3) Notwithstanding anything in the preceding provisions of this section, the provisions of 
this Part of this Act shall not have effect with respect to any of the following proceedings 
brought by or against the Crown in right of His Majesty’s Government in the United 
Kingdom, that is to say: 

(a) proceedings brought by the Attorney General on the relation of some other person; 

(b) proceedings by or against the Public Trustee; 

(c) proceedings by or against the Land Purchase Trustee for Northern Ireland.”. 


[9— (1) For section 24(1) there shall be substituted the following subsection: 


“(1) Article 127 of the Judgments Enforcement (Northern Ireland) Order 1981 (which 
provides that a money judgment shall, subject to certain exceptions and to any contrary 
provision in the judgment, carry interest) shall apply to money judgments given against or in 
favour of the Crown.”. 


2) Section 24(2) shall be excepted. 


3) In section 24(3) for the reference to section 3 of the Law Reform (Miscellaneous Provisions) 
Act 1934 there shall be substituted a reference to section 17 of the Law Reform (Miscellaneous 
-rovisions) Act (Northern Ireland) 1937. 
20 In section 25— 
(a) in subsection (1) for “in any proceedings on the Crown side of the King’s Bench Division” 
there shall be substituted “on any application for judicial review pursuant to section 18 of the 
Judicature (Northern Ireland) Act 1978”; 
(6) in subsection (4) for “no execution or attachment or process in the nature thereof shall be 
issued out of any court” there shall be substituted “no order or process in the nature of 
execution shall be made by or issued out of any court, and no enforcement order shall be 
made by the Enforcement of Judgments Office,”. 


11 For section 26(2) there shall be substituted the following subsections— 


“(2) Without prejudice to the generality of subsection (1) above, the Judgments Enforcement 
(Northern Ireland) Order 1981, Judgment Enforcement Rules and rules of court shall, save as 
otherwise provided by any statutory provision within the meaning of that Order, apply to 
judgments given in favour of the Crown. 


(2A) Articles 106 and 107 of that Order of 1981 (which relate respectively to limitation on 
arrest and imprisonment of debtors and to committal for default) shall apply to sums of 
money payable and debts due to the Crown. 


(2B) Articles 115 and 125 of that Order of 1981 (which relate respectively to committal for 
contempt in certain cases of default and to the effect of imprisonment under Article 107 or 
115) shall— 

(a) have effect in relation to sums of money payable and debts due to the Crown; and 

(b) have effect as if those provisions in terms applied to default in payment of any sum 

payable in respect of estate duty.” 


4 In section 35 in subsection (2)(a) after “Kingdom” there shall be inserted “or, in the case of 
ounty court rules, are not resident in Northern Ireland”, and in subsection (2)(d), for “and for 
nabling any such proceedings to be put in proper cases into any special list which may be kept 
or the trial of short causes in which leave to defend is given under any such rule of court as 
foresaid” there shall be substituted “or of any county court rule providing for process by 
lefault”. 
’6— (1) In section 38(2) the following definitions shall be inserted at the appropriate points in 
phabetical order— 

“Agency arrangement” means an arrangement such as is mentioned in section 11 of the 

Northern Ireland Constitution Act 1973; 

“Attorney General” means the Attorney General for Northern Ireland; 

“County court” means a county court in Northern Ireland; 

“County court rules” has the same meaning as in section 21(5) of the Interpretation Act 

(Northern Ireland) 1954; 

“Department of Finance” means the Department of Finance for Northern Ireland; 

“High Court” (except in a reference to that court as a prize court) means the High Court 

of Justice in Northern Ireland; 

“Royal Courts of Justice” means those courts at Belfast; 
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“Rules of court” has the same meaning as in section 21(4) of the Interpretation Act 
(Northern Ireland) 1954. 
(2) In section 38(2)— dvd) 
(a) in the definition of “Civil proceedings” for “proceedings on the Crown side of the King’s 
Bench Division” there shall be substituted “an application for judicial review pursuant to 
section 18 of the Judicature (Northern Ireland) Act 1978”; 
(b) at the end of the definition of “Order” there shall be inserted “or a dismiss by a county 
court” 
(c) in the definition of ‘ ‘Statutory duty” for “Act of Parliament” there shall be substituted 
“enactment”. 


(3) At the end of section 38 there shall be added the following subsection: 


“(7) Any reference (however expressed) in this Act to an enactment or an Act includes an 
enactment of the Irish Parliament, the Parliament of Northern Ireland or the Northern 
Ireland Assembly or an enactment contained in an Order in Council made under section 1(3) 
of the Northern Ireland (Temporary Provisions) Act 1972 or paragraph 1 of Schedule | to 
the Northern Ireland Act 1974.”. 


27— (1) In section 40(2), after “without prejudice to the general effect of the foregoing 
provision” there shall be inserted “but subject to the provisions of section 17(3A) and 
section 37(3) of this Act”. 


28 Part V and section 52 shall be excepted. 


PART IV 


Further additions and exceptions to, and modifications of, the Act in its application to the Crown 
in right of Her Majesty’s government in Northern Ireland 


29 The following provisions of the Act, that is to say,— 


., In section 17(5) the words “or an authorised Government department” and the words from 
“or in” onwards, section 26(2B)(b), ... section 38(3) ... and in Schedule 1, paragraph 2(1), the 
words from “including” onwards, 


shall be excepted from the Act in its application to the Crown in right of Her Majesty’s 
Government in Northern Ireland. 


Note—Words omitted are outside the scope of this work. 
For s 26(2B)(+) see Art 21. 


30— (1) For any reference (except in section 17(3A), ... or section 53 and except the second 
reference in section 32) to the Crown (including, except as aforesaid, any express reference which 
is to be construed as one to the Crown in right of Her Majesty’s Government in the United 
Kingdom) there shall be substituted a reference to be construed as one to the Crown in right of 
Her Majesty’s Government in Northern Ireland; for any reference which is to be construed as 
one to Her Majesty in right of Her Government in the United Kingdom there shall be 
substituted a reference to be construed as one to Her Majesty in right of Her Government in 
Northern Ireland; for any reference to a Government department there shall be substituted a 
reference to a Northern Ireland department; and for any reference which is to be construed as 
one to an officer, servant or agent of Her Majesty or an officer, servant or agent of the Crown or 
for any reference to a Minister of the Crown (except the references in sections 36 and 40(3) to the 
Secretary of State) there shall be substituted respectively a reference to be construed as one to an 
officer, servant or agent of Her Majesty’s Government in Northern Ireland or a reference to the 
Head of a Northern Ireland department. 


Note—Words omitted are outside the scope of this work. 
For s 17(3A) see Art 12(2). 


32 In section 17(1) the words “in Northern Ireland”, where first occurring, shall be excepted, 
Note—For s 17(1) see Art 12. 


33 For section 23(3) there shall be substituted the following subsection— 


“(3) Notwithstanding anything in the preceding provisions of this section, the provisions of 
this Part of this Act shall not have effect with respect to any of the following proceedings 
brought by or against the Crown in right of His Majesty’s Toeeasahe in Northern. Ireland, 

that is to say— 


(a) proceedings brought by the Attorney General on the relation of s some. e other person; 
(b) proceedings in respect of charities by or against the Attorney General; 

(c) proceedings by or against the Department of Finance acting in pursuance of any 
enactment relating to charities; abn sine 

(d) proceedings by or against the Registrar of Titles in Northern frelaad, or. any. officers, of 
the Land Registry of Northern Ireland or proceedings for POR DSRSAHOD under section 71 
of the Land Regiatsahiond Act (Sertpenn Ireland) 1970”. ..; ... 4 ansorenin lone 


Note—For s 23(3) see Art 18. : si2zuL to ehnweD IsyoR™ 
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1982/1236 
Income Tax (Interest Relief) Regulations 1982 


Made by the Commissioners of Inland Revenue under FA 1982 s 29(3), now TA 1988 s 378; 
see TA 1988 Sch 30 para 21 


Meee ata jan inode ate vic ats whuar che areth eueustal Coe, 
Laid before the House of Commons. . . . . . . 1 September 1982 
Comins tio Onerauon i a ow cides wey « . aL October 1982 


Commentary—Simon’s Taxes A4.431-A4.433. 


Citation and commencement 


| These Regulations may be cited as the Income Tax (Interest Relief) Regulations 1982, and shall 
>ome into operation on Ist October 1982. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“authorised officer” means the official registered by the Board as being authorised for the 
purposes of these Regulations. by the lender; 

“the Board” means the Commissioners of Inland Revenue; 

“financial year” in relation to a lender means a period of 12 months or the period (not 
necessarily a period of 12 months) for which the lender makes up its accounts; 

“lender” means a qualifying lender for the purposes of section 26; 

“limited loan” means a loan to which either paragraph 5(1) or (2) or paragraph 24(3) of 
Schedule | to the Finance Act 1974* applies; 

“a qualifying borrower” has the meaning given by Part III of Schedule 7° [which shall be 
deemed to include, for the application to them of sections 26 and 28 and Schedule 7° and 
these regulations those personal representatives and trustees to whom reference is made in 
Regulation 7A below, so long as they are all resident in the United Kingdom and in 
Regulation 7B below, so long as the conditions in that Regulation are fulfilled]'; 

“relevant loan interest” has the meaning given by Part I of Schedule 7;4 

“Schedule 7” means Schedule 7 to the Finance Act 1982;° 

“section 26” means section 26 of the Finance Act 1982; 

“section 28” means section 28 of the Finance Act 1982;8 

“tax year” means a period of 12 months ending on Sth April. 


2) In the application of these Regulations to Scotland— 


(a) “a freehold or leasehold estate” means any interest in land; and 
(b) any reference to a loan on the security of such an estate is a reference to a loan upon a 
heritable security within the meaning of section 9(8)(a) of the Conveyancing and Feudal 
Reform (Scotland) Act 1970. 
Notes—* TA 1988 s 357(1) or s 365(3). 
TA 1988 s 376. 
TA 1988 ss 369-377. 
TA 1988 ss 370-373. 
TA 1988 ss 370-376. 
TA 1988 s 369. 
TA 1988 s 377. ; 

“ross references—IT (Interest Relief) (Housing Associations) Regulations, SI 1988/1347 reg 3 (a housing association 
borrowing from a qualifying lender on the security of a freehold or leasehold estate treated as a qualifying borrower). 
smendments—! Words in the definition of “a qualifying borrower” in para (1) inserted by the IT (Interest Relief) (No 2) 

Regulations, SI 1983/311 reg 3, with effect from 15 March 1983. 


Loans which the borrower may bring within the tax deduction scheme 


$— (1) Loans the interest on which paid by a qualifying borrower is relevant loan interest are 
oans specified for the purposes of paragraph 7(1)(a) of Schedule 7* except— 
(a) loans in respect of property which is used as the only or main residence of a dependent 
relative or former or separated spouse of his; 
{(b loans the interest on which is eligible for relief under paragraph 4A of the Schedule | to the 
Finance Act 1974°; or]! 
(c) loans to which the provisions of sub-paragraphs (), (c) or (d) of the said paragraph 7(1) 
apply. 
Byiner 
3) Where the borrower is unable to provide the lender with the notice to which the said 
varagraph 7(1)(a) refers he may, if he considers that the interest payable on his loan is or will be 
elevant loan interest, apply to the Board for a notice under paragraph 7(1)(b) of Schedule 7 and 
he Board shall notify him of their decision on his application. 
Notes—" TA 1988 s 374(1)(a). y 
TA 1988 5.356. ; 


‘ross references—Sce the IT (Interest Relief) (Housing Associations) Regulations, SI 1988/1347 reg 8 (for the purposes of 
this regulation, a housing association is a borrower to whom only para (3) of this regulation applies). 
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Amendments—! Para (1)(b) substituted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 4, with effect from 
15 March 1983. 
? Para (2) revoked by the IT (Interest Relief) (Amendment) Regulations, SI 1995/1213 reg 3, with effect from 4 May 1995. 


Loans made before tax year 1983-84 which the lender may bring within the tax deduction scheme 


4 Loans of the following descriptions, not being loans to which the interest on which 
paragraph 2(3) of Schedule 7* applies, are specified for the purposes of paragraph 7(1)(d)° of 
Schedule 7— 
(a) a loan secured on a freehold or leasehold estate in respect of property in relation to which 
the loan was granted in which the borrower (and in the case of joint borrowers each of them), 
or a dependent relative, or former or separated spouse of his, is residing at the time when the 
loan is made, or will so reside within 12 months of that time; being a loan 


(1) which is not a limited loan (unless it is a limited loan in respect of which notice has 
been given to the Board under Regulation 7(1) before Ist December 1982); 
(ii) in respect of which the lender has undertaken 


(a) to inform the Board that it is a loan to which this Regulation applies together with 
the name and address of each borrower, and where known the Tax District to which he 
makes his return together with his tax reference; and 

(b) to notify the borrower, not later than 30 days before the first payment of relevant 
loan interest falls due, that interest payable on the loan appears to be relevant loan 
interest; and 


(iii) in respect of which the lender has not been notified that the interest is not relevant loan 
interest; 


(b) aloan which is not a limited loan but otherwise qualifies for relief under the provisions of 
paragraph 24 of Schedule 1 to the Finance Act 1974°. 

Notes—* TA 1988 s 370(3). 

> TA 1988 s 374(1)(d). 

© TA 1988 s 365. 

Cross references—See the IT (Interest Relief) (Housing Associations) Regulations, SI 1988/1347 reg 9 (modification of this 
regulation for the purposes of reg 3 of those Regulations). 


Commencement of tax deduction scheme before tax year 1983—84 in certain cases 


Application of tax deduction scheme to home improvement loans 


6 Where before lst December in any year a lender notifies the Board that it wishes home 
improvement loans which it has made to which paragraph 4(1)(6) of Schedule 7* applies to be 
brought within the tax deduction scheme, the scheme shall begin to apply to relevant loan 
interest payable on such loans in the tax year beginning in the next following year; but in the case 
of home improvement loans to be made on or after the date of the lender’s notice to the Board 
it shall begin to apply from the date specified in the notice. 


Note—* TA 1988 s 372(1)(). 


Application of tax deduction scheme to limited loans 
td) 
[(a) Subject to the provisions of sub-paragraph (b)— 

(i) where before Ist October in any year a lender notifies the Board that it wishes limited 
loans which it has made to be brought within the tax deduction scheme, the scheme shall 
begin to apply in the tax year beginning in the next following year to the relevant loan 
interest payable on those loans in respect of which the Board has given notice as provided 
by paragraph 7(1)(4) of Schedule 7*; but in the case of limited loans which the lender makes 
on or after the date of the lender’s notice the scheme shall begin to apply to the relevant 
loan interest payable on those loans after the date specified in the notice, not being a date 
earlier than 30 days after the date of that notice; 

(ii) where at any time a lender notifies the Board of its wish to bring within the tax 
deduction scheme only those limited loans which it will make on or after the date of the 
lender’s notice to the Board the scheme shall begin to apply to the relevant loan interest 
payable on those loans after the date specified in the notice, not being a date earlier than 30 
days after the date of that notice].' 


(b) within 30 days of the lender’s giving such a notice the Board may notify the lender that the 
scheme shall not begin to apply in accordance with its notice and, where the Board so notifies 
the lender, the scheme shall begin to apply only on the date and to the loans which the Board 
has in writing authorised. 


(2) Where a lender has not so notified the Board under paragraph (1)(a) the tate deduction 
scheme shall not begin to apply in the following circumstances— PIBOt 
(a) for the tax year 1983-84, in respect of interest on a loan which was a limited pe spl 


(i) when the interest was last charged by the lender to the borrower’s account in its. records 
before February 1983, or 6 scolishygen sir 
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(ii) in the case of a loan made after January 1983, when the loan was made; 


1) for any tax year after Sth April 1984 in respect of interest on a loan which was a limited 
oan 


(i) when the interest was last charged by the lender to the borrower’s account in its records 
at any time before March in the previous tax year, or 
(ii) in the case of a loan made after the date when the qualifying lender last charged 
interest to borrowers’ accounts in its records at any time before March in the previous tax 
year, when the loan was made.]? 
Notes—* TA 1988 s 374(1)(). 
Amendments—' Para (1)(a) substituted by the IT (Interest Relief) (No 3) Regulations, SI 1985/1252 reg 3, with effect from 


1 September 1985. 
* Para (2)(b) substituted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 5, with effect from 15 March 1983. 
) 


[Application of tax deduction scheme to certain personal representatives and trustees 


7A Interest which is paid and payable in the United Kingdom by persons as personal 

representatives of a deceased person or as trustees of a settlement made by his will the whole of 

which would have been eligible for relief under section 75 of the Finance Act 1972° (by virtue of 

paragraph 8 of Schedule | to the Finance Act 1974), apart from section 26(1)° and paragraph 5 

of Schedule | to the Finance Act 1974 is relevant loan interest within the meaning of Part I of 

Schedule 7* (but as if sub-paragraph (3) of paragraph 2 of that Schedule‘ were omitted) to which 

section 26(1)® applies.]! 

Note—* TA 1988 s 353. 

> TA 1988 s 358. 

© TA 1988 s 369(1). 

4 TA 1988 s 357. 

© TA 1988 ss 370-373. 

' TA 1988 s 370(3). 

& TA 1988 s 369(1). 

Amendments—' This regulation inserted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 6, with effect from 
15 March 1983. 


[7B In determining whether loan interest paid and payable by trustees to whom reference is made 
in section 24(4) of the Housing Subsidies Act 1967 (option mortgages) or Article 143(6) of the 
Housing (Northern Ireland) Order 1981 (option mortgages in Northern Ireland) is relevant loan 
interest, Schedule 7* shall have effect as if for sub-paragraph (3) of paragraph 2 there were 
substituted the words— 
“(3) This sub-paragraph applies to interest payable by trustees which becomes due on or after 
Ist April 1983 and is payable on a loan— 
(a) in respect of which there is in force on 31st March 1983 an option notice given under 
section 24(2) of the 1967 Act (option mortgages) or under Article 142(2) of the 1981 Order 
which has effect by virtue of section 24(4) of that Act or, as the case may be, by virtue of 
Article 143(6) of that Order; and 
(b) which relates to a dwelling in respect of which, at the time the interest is paid and on 
the assumption that one of those provisions continues to be applicable, the conditions in 
section 24(4) of the 1967 Act, or, as the case may be, Article 143(6) of the 1981 Order are 
fulfilled.”]! 
Notes—* TA 1988 ss 370-376. 


Amendments—' This regulation inserted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 6, with effect from 
15 March 1983. 


Variation of repayment terms of certain loans 

8— (1) Expressions used in this Regulation have the same meaning as in section 28°. 
(2) Subject to the provisions of this Regulation the amount of each combined payment and the 
date on which it becomes due from a borrower, to whom a specified lender has given a notice 
under section 28(2)(a)” to vary the terms of repayment of the loan, shall be notified to the 
borrower by the lender. 
(3) The notice under section 28(2)(a)® shall be in a form prescribed or authorised by the Board 
but shall not have effect unless— 

(a) it contains a statement of the borrower’s right under section 28(2)(b)* to give a counter 

notice; and 

(b) there is a period of not less than 30 days between the giving of the notice and the due date 

for the first of the combined payments to which the notice relates. 
(4) A borrower shall be entitled to give a counter notice under section 28(2)(b)* not later than 3 
months after the due date for the first combined payment to which paragraph (2) above refers. 


(5) On receipt of the borrower’s counter notice under section 28(2)(b)® the lender shall give 
notice to the borrower of — 
(a) the amount of the combined payments which will be due from him after taking account of 


the requirements of section 28(4)%; 
(b) the due date for the first such combined payment which shall be— 
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(i) where the borrower gives a counter notice under section 28(2)(b)° within 30 days of the 
lender’s notice under section 28(2)(a)”, the due date for the first combined payment to which 
paragraph (2) above refers; or 

(ii) in any other case, a date not later than what apart from the borrower’s counter notice, 
would have been the date of the second of his combined payments falling due after the date 
of that counter notice; 


(c) an estimate of the total period which, assuming there is no change in.the amount of the 
borrower’s combined payments, will be required to satisfy the principal and the interest on the 
loan by means of those payments; and 
(d) a statement of the borrower’s right under section 28(4)¢ to make additional repayments of 
capital. 

Notes—* TA 1988 s 377. 

> TA 1988 s 377(2)(a). 


© TA 1988 s 377(2)(6). 
4 TA 1988 s 377(4). 


[Repayment claims by certain borrowers 


8A— (1) Where in a tax year a borrower has not been able to deduct the full amount of the sums 
deductible under the provisions of section 26(1)* from payments of relevant loan interest by 
reason of the circumstances described in paragraph 11 of Schedule 7, he may make a claim to 
the Board for payment of a sum equal to the amount which he has not been able to deduct. 


(2) Section 42 of the Taxes Management Act 1970 shall not apply to such a claim. 
(3) The Board shall notify the borrower of its decision on the claim.]! 


Notes—* TA 1988 s 369(1). 

> TA 1988 s 375(8). 

Amendments—' This regulation inserted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 7, with effect from 
15 March 1983. 


[8B— (1) This regulation applies in any case where an amount to which a borrower is not 
entitled is paid to him by the Board pursuant to a claim under regulation 8A. 


(2) An officer of the Board may make such assessments as may in his judgment, be required for 
recovering that amount from the borrower. 


(3) [The Taxes Management Act 1970 shall apply to an assessment under paragraph (2) as if it 
were an assessment to income tax for the year of assessment for which the payment was made.]? 
(4) If in a case to which paragraph (1) applies, the borrower fraudulently or negligently makes 
any false statement or representation in connection with the making of a claim under 
regulation 8A, he shall be liable to a penalty not exceeding the amount referred to in that 
paragraph. 

(5) If in a case to which paragraph (1) applies, the borrower is required to give notice under 
subsection (1) of section 375 of the Income and Corporation Taxes Act 1988; and there is any 
unreasonable delay in the giving of the notice, he shall be liable to a penalty not exceeding so 
much of the amount referred to in that paragraph as is attributable to that delay.}’ . 
Amendments—' This regulation inserted by the IT (Interest Relief) (Amendment) Regulations, SI 1995/1213 reg 4, with 
effect from 4 May 1995. 
* Para (3) substituted by the IT (Interest Relief) (Amendment) Regulations, SI 1996/1184 reg 3, with effect in any case where 
an assessment is made on or after 20 May 1996 and is for the year 1996-97 or any subsequent year of assessment. 
Para (3) is also substituted by the IT (Interest Relief) (Amendment) Regulations, SI 1996/1184 reg 4, with effect in any 
case where an assessment is made on or after 6 April 1988 and is for the year 199596 or any earlier year of assessment, 
as follows: 
“(3) The Taxes Management Act 1970 shall apply to an assessment under paragraph (2) as if it were an assessment to 
date tax for the year of assessment for which the payment was made and as if the assessment were among those 
specified in section 55(1) of that Act (recovery of tax not postponed).”. 


Repayment claims by lenders: introductory 
9— (1) Sums recoverable by a lender under section 26(7)* shall be recovered ona claim to the 


Board for the purpose under these Regulations. yao 
(2) Subject to paragraph (3) a claim shall be for the lender’s financial year, and is ner anal to in 
these Regulations as an “annual claim”. Peay 


(3) A claim may also be made in accordance with Regulations 10 or 12, ee a at shorter than 
the claimant’s financial year and is referred to in these Regulations as an “interim claim”. 


(4) No payment in respect of sums recoverable on such a claim shall be made to allender before 


Ist April 1983. 1 Jor }obetreged eh di 
Note— TA 1988 s 369(6). banidmiog sdb Bodeat hos 
olin sd Ba WOH bd A 48} 
Interim claims in advance... » eub off tovis adjcom 


10— (1) An interim claim for a period allowed by paragraphs (2) and. B) may be made not later 
than | month, or such shorter period as the Board, may all ow, befor th fod ate to shih 
paragraph (5) refers, and is referred to in these Regulations as an “interim ¢ laim in advance”. 


(2) The periods for which an interim claim in ava may be, made ale-+y-etn: ants Tinpomesd td: 
(a) 1 calendar month; or imorryaq bonidmoo sous ie 161 stsb sub odt-(d) 
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(b) 3 calendar months. 


(3) Interim claims in advance made by a lender may not (except where authorised by prior 
written approval of the Board) be made for different periods. 


(4) An interim claim in advance for a period shall be based on an estimate of the amount 
deductible by borrowers in respect of payments of relevant loan interest to the lender falling due 
in that period, and the estimate shall be certified by an authorised officer of the lender as being 
the best estimate that can reasonably be made of the amount deductible. 


(5) If the Board are satisfied with the estimate they shall pay a sum equal to the estimated 
amount deductible on the date prescribed in paragraph (6) or where it is not a working day the 
next following working day; if they are not so satisfied they shall pay the lender such lesser sum, 
if any, as in their estimation will approximate to the amount deductible. 


(6) Subject to paragraph (7), the date referred to in paragraph (5) is— 
(a) in the case of a claim for 1 calendar month the 23rd of the month; 
' (b) in the case of a claim for 3 calendar months the 15th of the second of those months. 


(7) In the case of a claim for 1 calendar month, if the lender so claims and satisfies the condition 
in paragraph (8), the date referred to in paragraph (5) above is the 2nd, 9th or 15th instead of the 
23rd of the month. 


(8) The condition mentioned in paragraph (7) is that the lender’s mean repayment date is closer 
to the date on which repayment is claimed than each of the other 3 dates and the lender’s “mean 
repayment date” means— 


(a) the date which is found by multiplying the date of each day of the months of April to 
September in the previous year by the payments of interest due on that day, adding together 
the products so calculated for all the days of those 6 months, and dividing the total of those 
‘products by the total of all payments of interest due in those months; or 

(6) a date arrived at on some other basis which is authorised by the Board. 


Supplementary statements 


11— (1) When a payment has been made to a lender under Regulation 10(5) on an interim claim 
in advance, the lender shall deliver to the Board a supplementary statement under. this 
Regulation and (except when paragraph (5) below applies) shall deliver the statement within 4 
months after the end of the period for which the claim was made. 


2) The supplementary statement shall be a statement correcting (or confirming) the estimate of 
the amount deductible given in accordance with Regulation 10(4) above, and shall— 


(a) be based as far as possible on the amount of relevant loan interest which actually fell due 
in the period covered by the statement, and only as far as may be necessary on a revised 
estimate; and 

(b) be for the same period as the interim claim in advance; 


and any estimate contained in the supplementary statement shall be certified by an authorised 
officer of the lender as the best estimate that can reasonably be made. 


3) If the supplementary statement shows that the amount deductible was greater than the 
payment made under Regulation 10(5) the Board shall, if satisfied with the statement, pay the 
amount of the difference to the lender by way of supplementary payment on the claim, but if the 
supplementary statement shows that the amount deductible was less than the payment made 
inder Regulation 10(5) the lender shall repay the amount of the difference to the Board with the 
statement. 


4) If in respect of an interim claim on which a payment has been made under Regulation 10(5) 
1 lender fails to deliver a supplementary statement within the time required by this Regulation, 
he amount of the payment shall immediately be recoverable by the Board in the same manner as 
ax charged by an assessment on the lender which has become final and conclusive. 


5) Where the lender debits interest in arrear to a borrower’s account in its records and at 
ntervals of more than a month the supplementary statement shall, if this date is later than the 
Jate in paragraph (1) above, be delivered not later than 5 months after the end of the month in 
which interest is so debited. 


Interim claims in arrear 


12— (1) An interim claim for a period allowed by paragraph (2) may be made by a lender within 
) months after the end of the period for which it is made. 


2) The period for which a claim may be made under this Regulation shall be one which— 


(a) is not shorter than | calendar month; 

(b) falls within the lender’s same financial year; and’ 

(c) does not include any part of a period in respect of which a a was made under 
_ Regulation 10(5) (unless the payment in respect of the period or that part was réoavered under 
Regulation 11(4)). 


3) A claim under this Regulation may not be based on an estimate but may ne be moaué to 
‘ecover the amount deductible in respect of interest which fell due in the period. 
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(4) If the amount claimed is established to the Board’s satisfaction they shall pay the amount to 
the claimant; if they are not so satisfied they shall pay to the claimant any lesser amount 
established to their satisfaction. 


Annual claims 


13— (1) An annual claim for the lender’s financial year may not be made at any time more than 
6 years after the end of the financial year. 


(2) Except where in relation to any financial year a lender repays all the payments made to it on 
relevant interim claims, it shall within | year after the end of the financial year make an annual 
claim to establish the amount deductible for that financial year. 


In this Regulation “relevant interim claim” means, in relation to a financial year, an interim 
claim for a period falling wholly or partly within that financial year. 


{(3) The annual claim may not be based on an estimate and shall, unless the lender makes an 
election under paragraph (4), include only the tax deducted from interest payments due from 
borrowers during the financial year to which the claim relates and paid not later than 4 months 
after the end of that year.]' 


(4) Where however a loan is secured on a freehold or leasehold estate in respect of property in 
relation to which the loan is made, the lender may in respect of any such loan elect to include in 
an annual claim the amount of tax deductible in respect of interest payments due from the 
borrower in the year, but always excluding the amounts of tax deductible in respect of interest 
written off as a bad debt in the accounts of the lender for the financial year to which the claim 
relates. 


(5) 
(a) Where in a tax year before the passing of the Act imposing tax for that year any deduction 
has been made in accordance with section 26* from a payment of interest at a rate in excess of 


that rate of tax ultimately so imposed, the lender may include in his annual claim the amount 
of the excess not recovered where— 


(1) the loan has been repaid before the passing of the said Act, and 
(11) the lender has not been able to recover from the borrower the excess so deducted by the 
end of its financial year or within 6 months of the deduction whichever is the later. 


(b) The amount included in respect of the excess shall be repaid to the lender by the Board as 
if it were an amount deductible from relevant loan interest in accordance with section 267 and 
the Board shall be entitled to recover from the borrower the amount so repaid in the same 
manner as tax charged by an assessment on the borrower which has become final and 
conclusive. 


(6) An annual claim shall bring into account payments made on relevant interim claims, and 
shall apportion as may be necessary any payment made on such [a] claim for any period falling 
partly in a different financial year, and for the purpose of this Regulation the “aggregate of the 
relevant interim payments” means the aggregate of the payments made (and not repaid) on 
relevant interim claims but excluding any part of a payment relating to a different financial year. 


(7) Where the aggregate of the relevant interim payments shown by an annual claim exceeds the 
amount deductible for the financial year shown on the claim, the lender shall repay the amount 
of the excess to the Board with the claim. 


(8) If a lender fails to make an annual claim required under paragraph (2) within the time limited 
by that paragraph, the Board may issue a notice to the lender showing the aggregate of the 
relevant interim payments for the year, and stating that the Board are not satisfied that the 
amount due to the lender for the year exceeds the lower amount stated in the notice. 


(9) If an annual claim is not delivered to the Board within 14 days after the issue of such a notice 
under paragraph (8) the amount of the difference between the aggregate and the lower amount 
stated in the notice shall immediately be recoverable by the Board in the same manner as tax 
charged by an assessment on the lender which has become final and conclusive. 

(10) Where an annual claim has been made and the lender subsequently discovers that an error 
or mistake has been made in the claim the lender may make a supplementary annual claim 
within the time allowed in paragraph (1). 

Notes—* TA 1988 s 369. 


Amendments—' Para (3) substituted by the IT (Interest Relief) (No 2) Regulations, SI 1983/311 reg 8, with effect from 
15 March 1983. 


Lender’s claims: supplementary provisions 
14— (1) Section 42 of the Taxes Management Act 1970 shall not apply to hicks under these 
Regulations. 
(2) No appeal shall lie from the Board’s decision on an interim claim, 
(3) An appeal [may be made against]' the Board’s decision on an annual bikie anc the appeal 
shall be brought by giving written notice to the Board within 30 days of Teceipt of written notice 
of the decision. otlsinye A 
(4) No payment or repayment made or other thing done on or in relation to an interim claim or 


£ 


a notice under Regulation 13(8) shall prejudice the decision on-an annual claim. di 1970081 
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(5) Part V of the Taxes Management Act 1970 (appeals and other proceedings) shall apply to an 
appeal under paragraph (3) above, and on an appeal [that is notified to the tribunal, the 
tribunal]! may vary the decision appealed against whether or not the variation is. to the 
advantage of the appellant. 

(6) All such assessments, payments and repayments shall be made as are necessary to give effect 
to the Board’s decision on an annual claim, or to any variation of that decision on appeal. 

(7) Claims and supplementary statements under these Regulations shall be in such form and 
contain such particulars as the Board prescribe and shall be signed by an authorised officer of 
the lender; and forms prescribed for annual claims may require a report to be given by the 
lender’s auditor. 

(8) Where for the purposes of an annual claim for a financial year it is necessary to apportion 
any amount included in an interim claim for a period falling partly within and partly outside the 
financial year, the apportionment shall be made in such manner as the Board may prescribe. 
Amendments—' In para (3), words substituted for words “shall lie to the Special Commissioners from”, and in para (5), 


words substituted for words “the Special Commissioners”, by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 9, 10 with effect from 1 April 2009. 


Information to be provided to borrowers by lenders 
15 A lender shall, at his request, provide the borrower with a certificate showing in respect of a 
tax year the amount of relevant loan interest due from and paid by the borrower and the amount 
of tax deducted from that interest. 


Information to be provided to the Board 
16 The Board may by notice in writing require any person who is a party to a loan agreement to 
which section 26 applies, or could in the opinion of the Board apply, to furnish them, within 
such time (not being less than 14 days) as may be provided by the notice, such information 
(including copies of any relevant documents or records) as they may reasonably require for the 
purposes of section 26 or Schedule 7. 


Cross references—See the IT (Interest Relief) (Housing Associations) Regulations, SI 1988/1347 reg 10 (modification of this 
Regulation in its application to housing associations). 


Inspection of records 
17— (1) Every person to whom payments of interest are made in respect of which a repayment 
claim is made by a lender under these Regulations shall, whenever required to do so, make 
available for inspection by an officer of the Board authorised for that purpose all such books, 
documents and other records in his possession or under his control containing information 
relating to— 
(a) such interest and the terms of the loans (including relevant contracts or deeds) under 
which such interest is paid or, 
(b) the persons holding such contracts or deeds or paying such interest 
as may reasonably be required for determining whether the amount for which any such claim is 
made is properly recoverable. 
(2) Where records are maintained by computer the person required to make them available for 
inspection shall provide the officer making the inspection with all facilities necessary for 
obtaining information from them. 
(3) 
(a) Every notice given to it by the borrower under paragraph 7(1)(a) of Schedule 7* shall be 
preserved by the lender to whom it is given and in such manner as may be approved by the 
Board, so as to be available for inspection under this Regulation, until two years after the 
termination of the loan or, if earlier, the date from which the interest ceases to be relevant loan 


interest; 
(b) a copy of the notice shall on its written request be made available to the Board. 


Note—* TA 1988 s 374(1)(a). 


Application of penalty provisions of the Taxes Management Act 1970 
18 (Inserts words in second column of Table in TMA 1970's 98.) 


Borrowers’ appeals: supplementary provisions 


19— (J) An appeal by a borrower shall lie to the General Commissioners except that the borrower 
may elect (in accordance with section 46(1) of the Taxes Management Act 1970) to bring his appeal 
before the Special Commissioners— 

(a) from the Board's decision on his application under Regulation 3(3), 

(b) from a notice issued to him by the Board under paragraph 7(1)(b) of Schedule 7? (notice that 

interest may be paid under deduction of tax); ...' 

(c) from a notice issued to him by the Board under paragraph 10 of Schedule 7° (notice that 

interest is not relevant loan interest [and]' 

[(d) from a decision on his claim under Regulation 8A ].* 
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(2) An appeal shall be brought by giving written notice to the Board within 30 days of the receip 
by the borrower of the Board’s decision or the notice as the case may be. 


(3) Part V of the Taxes Management Act 1970 (appeals and other proceedings) shall apply to a1 
appeal under this Regulation, and on an appeal [that is notified to the tribunal, the tribunal] 
may vary the decision or notice appealed from whether or not the variation is to the advantag: 
of the appellant. 


(4) All such ...* payments or repayments shall be made by the inspector as are necessary to giv 

effect to the Board’s decision or notice or to any variation of that decision or notice on appeal 

5); ye 

Notes—* TA 1988 s 374(1)(). 

> TA 1988 s 375(6) and (7). 

Amendments—! Word at end of para (1)(b) revoked and para (1)(d) and the preceding word “and” inserted by the I 
(Interest Relief) (No 2) Regulations, SI 1983/311 reg 9, with effect from 15 March 1983. 

? Word in para (4), and paras (5), (6), revoked by the IT (Interest Relief) (Amendment) Regulations, SI 1995/1213 reg 5 
with effect from 4 May 1995. 

> Para (1) revoked, and in para (3), words substituted for words “the General or Special Commissioners”, by the Transfer o 


Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 9, 11 with effect from 1 Apri 
2009. 


1984/1801 
Income Tax (Prescribed Deposit-takers) (No 1) Order 1984 


Amendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


1984/2060 
Capital Allowances (Vehicles for the Disabled) (Similar Payments) Order 1984 


Made by the Treasury under FA 1971 s 43(3) and FA 1980 s 64(12), now CAA 1990 
ss 22(6)(d), 36(4)(d); see CAA 1990 s 163 [pow CAA 2001 s 82(4)(d)] 


Made... . uel Gurdemoeel snasioh), Hteiled Jdecempers LOS4 
Coming into Operation os a pe). © 1uHouG beer gold Rebrignyilpao! 


Commentary—Simon's Taxes B3.332. 


1 This Order may be cited as the Capital Allowances (Vehicles for the Disabled) (Simila 
Payments) Order 1984 and shall come into operation on Ist February 1985. 


2 In this Order— 


“army inter-war pensioners” means former members of Her Majesty’s military forces i 
receipt of a disability pension paid by the Secretary of State for Defence on account o 
disability attributable to injury sustained after 30th September 1921 but before 31 
September 1939. 


3 The following payments are hereby specified as appearing to be of a similar kind to payment 
within paragraphs (a), (b) and (c) of subsection 3 of the said section 43 and of subsection 12 o 
the said section 64 for the purposes of the making of first-year allowances in respect of capita 
expenditure on the provision of mechanically propelled road vehicles, that is to say— 


(1) mobility supplement paid under the Naval and Marine Pay and Pensions (Disablemen 
Awards) Order 1984 or under the Naval and Marine Pay and Pensions (Disablement Awards 
(No 2) Order 1984; 

(2) mobility supplement paid under Queen’s Regulations for the Royal Air Force; and 

(3) supplementary allowance paid under Royal Warrant dated 30th December 1949 to arm) 
inter-war pensioners equivalent to the mobility supplement provided for by Article 26A of th 
Naval Military and Air Forces etc (Disablement and Death) Services Pensions Order 1983. 


4 This Order has effect in relation to expenditure incurred on or after 21st November 1983. 


1985/994 
Films (Certification) Regulations 1985 


Revocation—These Regulations revoked by the Films (Certification) Regulations, SI 2006/3281 with effect from | Januar 
2007, subject to the following— 

If an application falls to be determined by the Secretary of State in accordance with Schedule 1 to the Films Act 1985 as it 
force immediately before 1 April 2006 these Regulations shall continue to have effect to the application as if the Film 
(Certification) (Amendment) Regulations, SI 2006/3281 had not been made. 

If an application falls to be determined by the Secretary of State in accordance with Schedule | to the Films Act 1985 as i 
force immediately before the commencement of SI 2006/3281, these Ree ALOn shall continue fo,bave, effect to th 
application as if SI 2006/3281 had not been made. 


tin ADE AY 1 ’ tt 
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Citation and commencement 


I These Regulations may be cited as the Films (Certifi san) Resularened I 985 and shoes come inte 
operation on 23rd July 1985. bt farce 


bint o dover teaiernd 

of : WATE SION sy WROTE! (3) 
Interpretation es wie Loy Nee Uh Senbeatanto 

2 In these Regulations— KY och naltastols aibnd Meio o Hetty) 
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“acquirer” in relation to a film, means any person who has acquired any description of rights in 
[ies 

“the Act” means the Films Act 1985[, as amended ]'; 

“co-production film” means a film which by virtue of any Order in Council made under 
paragraph [4(5)]? of Schedule 1 to the Act is to be treated as if it were a British film for the 
purposes of Schedule 1 to the Act; 

“group of companies” means a company and all other companies which are its subsidiaries within 
the meaning of section 736 of the Companies Act 1985; 


2 


Amendments—! Words inserted and substituted by the Films (Certification) (Amendment) Regulations, SI 1999/2224 
regs 2, 3(a), (b) with effect from 27 August 1999. 
* Definitions “Member State” and “television film” revoked by SI 1999/2224 regs 2, 3(c) with effect from 27 August 1999. 
3? In the definition of “co-production film”, reference substituted by the Films (Certification) (Amendment) Regulations, 
SI 2006/642 regs 2, 3 with effect from 1 April 2006. 


Applications 
3 An application under paragraph 2(1) of Schedule I to the Act for the certification of a master 
negative, master tape or master disc of a film, other than a co-production film, as a qualifying film, 
qualifying tape or qualifying disc shall be made in writing to the Secretary of State and be 
[addressed to the Department of National Heritage J’. 


Amendments—' Words substituted by the Transfer of Functions (National Heritage) Order, ST 1992/1311 Sch 2 with effect 
from 3 July 1992. 


Particulars 
[4 The application shall set out the particulars of the film described in Regulation 6 below. ]' 


Amendments—!' This regulation substituted by the Films (Certification) (Amendment) Regulations, SI 1999/2224 regs 2, 4 
with effect from 27 August 1999. 


Evidence 
5 The application shall be accompanied by: 
(a) a statutory declaration made by the applicant as to the truth of the particulars given in the 
application; and : 
[(b) a report to the Secretary of State prepared by a person referred to in (c) below: 
[(i) verifying particulars E(v) and (vi); 7? 
[(ii) verifying particulars EA, EB or EC; and]? 
[(iii) stating whether, in the opinion of that person, any point should be awarded under 
paragraphs 4A(4), 4B(4) or 4C(4) of Schedule 1 to the Act. }? J! 
[(c) the persons referred to in regulation 5(b) are: 
(i) an accountant who is a member of a body of accountants for the time being recognised 
for the purposes of section 389(1)(a) of the Companies Act 1985, or 
(ii) a person authorised under section 389(1)(b) of that Act.to be appointed as auditor of a 
company 
and who in either case is not and was not at any time while the film was being made in partnership 
with, nor in the employment of the maker of the film or, where the maker is a company, is not and 
was not at any time while the film was being made— 
(iii) an officer or servant of that company or, if that company is a member of a group of 
companies, of any other company in that group; or 4 
(iv) in partnership with or in the employment of, any such officer or servant. ]' 
Amendments—! Para (b) substituted, and para (c) inserted, by the Films, (Certification) (Amendment) Regulations, 
SI 1999/2224 regs 2, 5 with effect from 27 August 1999. 


2 Para (b)(i), (ii), (iii) substituted for para (4)(i), (ii) by the Films (Certification) (Amendment) Regulations, SI 2006/642 
regs 2, 4 with effect from 1 April 2006. 


List of particulars 
6 The particulars referred to in Regulation 4 above are as follows— 
[A . 
(i) The title of the film or, in the case of a series of films or a part thereof, the title of the 
. series or part, 
(ii) whether the applicant for certification has incurred expenditure on the production or the 
acquisition of the master negative, master tape or master disc of the film, 
(iii) if the applicant is not the maker of the film: 
a) the applicant's name and principal place of business, and 
b) if the applicant has incurred expenditure on the production of the master negative, 
master tape or master disc of the film, a brief description (including the amount) of that 
expenditure, and . . 
(iv) the total playing time in minutes and seconds of the film, including credits and titles. ]' 
B The following details about the maker ...° of the film— 
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(i) in the case of an individual: 
3 


(a) his name and nationality, ...° 
(b) the address of his principal place of business[, and ]’ 
[(c) the State in which he was ordinarily resident throughout the period during which the 
film was being made; ]? 

(ii) in the case of a partnership: 


(a) the name of the partnership, 
(b) the name and nationality of each partner, ...3 
(c) the address of the partnership’s principal place of business; [and]? 
[(d) in respect of each partner, the State in which he was ordinarily resident throughout the 
period during which the film was being made; ]? 

(iii) in the case of a company: 


(a) the name of the company, 
(b) the address of the company’s principal place of business, 
(c) the address of the company’s registered office throughout the time the film was made, 
(d) the country under the laws of which the company was incorporated, ...? 
(e) the names and nationalities of its directors throughout the time the film was being 
made[, and]! 
[(f) the State in which the central management and control of the company’s business was 
exercised throughout the period during which the film was being made. ]? 
[BA Whether the individual, partnership or company referred to in B(i), (ii) or (iii) above 
undertook the arrangements necessary for the making of the film. ]? 
[C The date on which production of the film began. 
D The date on which production of the film was completed for the purposes of Schedule 1 to the 
Act. ] 
[DA If the applicant seeks treatment of a series of films as a single film in reliance upon 
paragraph 1(4) of Schedule 1 to the Act: 


(i) the number of parts in the series, 

(ii) the combined playing time in minutes and seconds of those parts, including credits and 
titles, and 
(iii) the reasons why the series constitutes a self-contained work or is a series of documenta- 
ries with a common theme. ]' 


[E A statement showing: 


(1) whether the applicant seeks to rely on paragraphs 4A, 4B or 4C of Schedule 1 to the Act; 

(ii) if the applicant seeks to rely on paragraph 4B of Schedule I to the Act, the reasons why 
the film should be considered to be a documentary; 

(iii) if the application seeks to rely on paragraph 4C of Schedule 1 to the Act, the reasons 
why the film should be considered to be an animation; 

(iv) the reasons why any point should be awarded under paragraphs 4A(3), 4B(3) or 4C(3) of 
Schedule 1 to the Act; 

(v) the nationality and ordinary residence of all the persons mentioned in paragraphs 4A(5), 
4B(5) or 4C(5) of Schedule I to the Act in relation to whom the applicant is applying for a 
point to be awarded; 

(vi) the total expenditure on all the work carried out in the making of the film. ]* 


[EA If the applicant seeks to rely on paragraph 4A of Schedule I to the Act, a statement 
showing: 
(i) the total number of days of principal photography and the number of days of principal 
photography carried out in the United Kingdom; 
(ii) the total expenditure on visual effects and the expenditure on visual effects carried out in 
the United Kingdom; 
(tii) the total expenditure on special effects and the expenditure on special effects carried out 
in the United Kingdom; 
(iv) the total expenditure on performing and recording the original music score created for 
the film and the expenditure on performing and recording the original music score created for 
the film carried out in the United Kingdom; 
(v) the total expenditure on audio post production and the pen on audio post 
production carried out in the United Kingdom; 
(vi) the total expenditure on image processing and the expenditure on buage processing 
carried out in the United Kingdom. ]* Shh ME 


[EB If the applicant seeks to rely on paragraph 4B of Schedule I to the Act (documentary) a 
statement showing: 


(i) the total expenditure on shooting and visual effects and the expenditure on shooting and 
visual effects carried out in the United Kingdom; 

(ii) the total expenditure on research and development and the expenditure on research and 
development carried out in the United Kingdom; 
(iti) the total expenditure on special effects = the expenditure on special effects varied out 
in the United Kingdom; Noy svt 
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(iv) the total expenditure on performing and recording the original music score created for 
the film and the expenditure on performing and recording the original music score created for 
the film carried out in the United Kingdom; 

(v) the total expenditure on audio post production and the expenditure on audio post 
production carried out in the United Kingdom; 

(vi) the total expenditure on image processing and the expenditure on image processing 
carried out in the United Kingdom. ]* 


[EC If the applicant seeks to rely on paragraph 4C of Schedule 1 to the Act (animation), a 
statement showing: 


(i) the total expenditure on shooting, visual design, layout and storyboarding and the 
expenditure on shooting, visual design, layout and storyboarding carried out in the United 
Kingdom; 

(ii) the total expenditure on visual effects and the expenditure on visual effects carried out in 
the United Kingdom; 

(iii) the total expenditure on special effects and the expenditure on special effects carried out 
in the United Kingdom; 

(iv) the total expenditure on performing and recording the original music score created for 
the film and the expenditure on performing and recording the original music score created for 
the film carried out in the United Kingdom; 

(v) the total expenditure on voice recording and audio post production and the expenditure 
on voice recording and audio post production carried out in the United Kingdom; 

(vi) the total expenditure on image processing and the expenditure on image processing 
carried out in the United Kingdom. ]* 
[F If any part of the film is derived from any other film (“the other film”): 
(i) for each part of the film so derived and in respect of which: 
(a) the maker of the other film is not the maker of the film, or 


(b) the master negative, tape or disc of the other film is certified under paragraph 3(1) of 


Schedule I to the Act, 
the playing time in minutes and seconds of that part; 
(ii) the combined playing time in minutes and seconds of all of the parts referred to in (i) 
above; and 
(iii) if the applicant seeks to rely upon paragraph 5(2) of Schedule 1 to the Act: 
(a) a statement of the reasons why the film should be considered to be a documentary, and 
(b) a statement of the reasons why the subject matter of the film makes it appropriate for 
paragraph 5(1) of Schedule 1 to the Act not to be applied. ]' 


1G) Tied 
L23 


Amendments—' Paras A, C, D, E, F, and words in paras B, G (formerly para J), H (formerly para K) substituted, by the 
Films (Certification) (Amendment) Regulations, SI 1999/2224 regs 2, 6 with effect from 27 August 1999. 

? Paras BA, DA, and words in para B, inserted by SI 1999/2224 regs 2, 6 with effect from 27 August 1999. 

> Paras ... I, L, and words in paras B, G (formerly para J), H (formerly para K) revoked, by SI 1999/2224 regs 2, 6 with 
effect from 27 August 1999. 

+ Paras E, EA, EB, EC substituted for para E by the Films (Certification) (Amendment) Regulations, SI 2006/642 regs 2, 5 
with effect from 1 April 2006. 

> Paras G, H revoked by SI 2006/642 regs 2, 6 with effect from 1 April 2006. 


Statutory declarations 
7 A statutory declaration under Regulation 5(a) above shall be deemed to have been made by the 
applicant if: 
(a) in the case of an application by a partnership, it has been made on behalf of the partnership 
by one of the partners, or 
(b) in the case of an application by a company, it has been made on behalf of the company by the 
Secretary or one of the directors of the company or by any person duly authorised by the 
company to make the declaration on its behalf. 


[Transitional 


8 If, following an election by the applicant pursuant to article 1(2) of the Films (Modification of the 
Definition of “British Film”) Order 1999 (“the Order”) the application falls to be determined by the 
Secretary of State in accordance with Schedule I to the Films Act 1985 as it stood before the 
commencement of the Order, these regulations shall apply to the application as if the Films 
(Certification) (Amendment) Regulations 1999 had not been made. ]' 


Amendments—! This regulation inserted by the Films (Certification) (Amendment) (No 2) Regulations, SI 1999/2334 reg 2 
with effect from 27 August 1999. 


[9 If an application falls to be determined by the Secretary of State in accordance with Schedule 1 
to the Act as in force immediately before the commencement of the Films (Definition of “British 
Film”) Order 2006 these Regulations shall apply to the application as if the Film (Certification) 
(Amendment) Regulations 2006 had not been made. ]' 
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Amendments—!' Regulation 9 inserted by the Films (Certification) (Amendment) Regulations, SI 2006/642 regs 2, 7 with 
effect from 1 April 2006, 


1985/1696 
Income Tax (Composite Rate) (Prescribed Deposit-takers) Order 1985 


Amendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007, 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


1986/387 
Capital Gains Tax (Parallel Pooling) Regulations 1986 


Made by the Treasury under FA 1985 Sch 19 para 21, now TCGA 1992 s 112; see TCGA 1992 
Sch 11 para 29 


Made... .. nick brsisdeevep asec aameaseel LCT Rae 
Laid before the House of Commons... . . .. 4 March I 986 
COMING tO, QDCTALON, «nun irdenthaeive, ay sinceactenisee ens samaen eee LOG 


Commentary—Simon's Taxes C2.718: 

Cross references—See TCGA 1992 s 112(1) (these Regulations continue to have effect notwithstanding m5 repeal by TCGA 
1992 Sch 12 of FA 1985 Sch 19 under para 21 of which these Regulations were made and for the purposes of the 
Interpretation Act 1978 para 21 is deemed not to have been revoked). 

1 These Regulations may be cited as the Capital Gains Tax (Parallel Pooling) Regulations 1986 

and shall come into operation on Ist April 1986. 


2 In these Regulations unless the context otherwise requires— 


“new holding” has the meaning given to it by paragraph 9(3) of Schedule 19 with the omission 
therefrom of the words “or sub-paragraph (2)”; 

“qualifying securities” are securities to which Regulation 3 applies; 

“relevant securities” has the meaning given to it by section 88(9) of the Finance Act 1982; 

“Schedule 6” means Schedule 6 to the Finance Act 1983; 

“Schedule 19” means Schedule 19 to the Finance Act 1985; 

“1982 holding” has the meaning given to it by paragraph 6 of Schedule 19; 

“1983 holding” is a holding within the meaning of paragraph 3(3) of Schedule.6. 


3 These Regulations shall have effect in relation to a disposal on or after Ist sa as 1985 of 
qualifying securities, within the meaning of Schedule 6— 


(a) in respect of which an election under that Schedule had been made by a company and not 
revoked on or before 31st March 1987 or such further time as may be allowed by the Board 
under paragraph 20(1) of Schedule 19; and 

(6) which, immediately before Ist April 1985, were regarded as indistinguishable parts of a 
single asset by virtue of paragraph 3 of Schedule 6; 


and are designed to enable section 68 of, and Parts I to V of Schedule 19 to, the Finance 
Act 1985 to have full effect in relation to the qualifying securities concerned. _ 


4 Of qualifying securities in each 1983 holding which is held by a company immediately before 
Ist April 1985 there shall be identified as at that time for the purposes of these Regulations— 


(a) by reference to the provisions of Regulations 5, 6, 7 and 8, the 1982 holding and the new 
holding of such of those securities as are not relevant securities; and 

(b) by reference to the provisions of Regulations 5, 6 and 9, the 1982 holding (and the 
securities not in the 1982 holding) of such of those securities as are relevant securities; 


and, as modified by these Regulations, the relevant provisions of the said section 68 and 
Schedule 19 shall apply in relation to the 1982 holdings, the new holdings and the holdings of 
relevant securities. 


5 For the purposes of these Regulations, or, as the case may be, the Schedule hereto, “A” to “H” 
shall be identified by reference to the circumstances obtaining in relation to each 1983. holding 
held by a company immediately before Ist April 1985 as follows—, et 


(a) A is the number of qualifying securities in the 1983 holding. 
(b) Bis the amount of the unindexed pool of expenditure (within the meaning of paragraph 6 
of Schedule 6) attributable to the 1983 holding. 
(c) C is the amount of the indexed pool of expenditure attributable to the 1983 holding, 
computed on the assumption that an operative event within the meaning of paragraph 7(3) of 
Schedule 6 occurred immediately before Ist April 1985. 
(d) D is the aggregate of— ; > ya 
(i) A; and ak ch. 
(ii) the number of securities which are of the same class as those to which } paragrap h (a) 
above refers, but which, because the conditions of paragraph 3(3)(b) of Schedule 6 are not 
fulfilled, do not form part of the 1983 holding. 


(ec) E is the aggregate of — 
(i) B; and ag: 
(11) the relevant allowable expenditure in relation to a disposal Agata bets ‘Ist April 
1985 of the whole of the securities to which paragraph (d)(ii) above refers. — 


yt 
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(f) Fis the aggregate of the relevant allowable expenditure in relation to all disposals by the 
company made after March 1982 and before April 1985 of securities which are of the same 
ee as those to which paragraph (a) above refers and which were acquired after 6th April 
(g) G is— 

(i) the number of securities of that same class which were held by the company 
immediately before Ist April 1982 and which comprise a holding within the meaning of 
Part II of Schedule 13 to the Finance Act 1982; or 
(ii) where on or after Ist April 1982 there has been a reorganisation of share capital within 
the meaning of section 77(1) of the Capital Gains Tax Act 1979 the number of shares which 
(on the assumption that there had been no part disposal of original shares within the 
meaning of the provisions of that subsection) would comprise a new holding within the 
meaning of that section. 


(h) H is the amount which would be the aggregate of the relevant allowable expenditure in 
relation to a disposal by the company immediately before Ist April 1985 of the whole of the 
securities to which paragraph (g) above refers. 


6— (1) J is the number of qualifying securities in the 1982 holding, rounded to the nearest whole 
number and is given by the formula— 
E 
G x 
jae UR 


(2) In relation to a disposal by the company of the whole of the 1982 holding on or after Ist 
April 1985, K is the relevant allowable expenditure, given by the formula— 


In bs 
} E+ F 


7 In respect of qualifying securities (“the securities” )— 


(a) the number of the securities which fall to be included in the new holding is given by the 

formula A — J; 

(b) the relevant allowable expenditure in relation to a disposal by the company of all the 

securities referred to in paragraph (a) above immediately before Ist April 1985 is given by the 
_ formula B —- K; 

(c) the indexed pool of expenditure in relation to the securities referred to in paragraph (a) 

above for the purposes of paragraph 13(2) of Schedule 19 is given by the formula— 


(B — Kk) ( +005) 


8 In respect of the new holding (“the holding” )— 


(a) the number of securities in the holding is given by the formula D — J; 
(b) the qualifying expenditure in relation to the holding is given by the formula E — K; 
(c) the indexed pool of expenditure in relation to the holding is given by the aggregate of— 


(1) the amount given by the formula 
C 
(Bi. —.K) (< +: 005 


(ii) the relevant allowable expenditure in relation to a disposal by the company immedi- 
ately before Ist April 1985 of the whole of the securities to which Regulation 5(d)(ii) refers; 
and 

(iii) any indexation allowance applicable to such a disposal on the assumption that the 
amendment of the Finance Act 1982 made by paragraphs | and 2 of Schedule 19 had 
always had effect. 


9— (1) This Regulation applies to a holding of relevant securities (“relevant securities holding”) 
which are qualifying securities comprised in a 1983 holding held by the company immediately 
before Ist April 1985 and, for the purposes of this Regulation, references to qualifying securities 
in Regulations 5 and 6 shall be treated as references to the relevant securities holding. 


(2) In respect of the relevant securities holding— 


(a) the number of relevant securities in the holding, not being relevant securities in the 1982 
holding, is given by the formula A — J; 

(b) the relevant securities in the holding to which paragraph (a) above refers shall be treated 
for the purposes of the Capital Gains Tax Act 1979 as having been acquired on 31st March 
(c) the amount of the relevant allowable expenditure in relation to a disposal on or after Ist 
April 1985 of all the relevant securities in the holding to which paragraph (a) above refers is 
given by the formula : 


(B- kK) x= 


and shall be apportioned rateably to the relevant securities. 
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10 The Schedule to these Regulations shall have effect only for providing an example of the 
operation of the Regulations and, in the event of any conflict between the provisions of the 
Schedule and the Regulations, the Regulations shall prevail. 


SCHEDULE 
INTRODUCTORY 
In this Schedule— 
Part I is a statement of facts which are to be assumed; 


Part II is an application of the Regulations to qualifying securities which are not relevant 
securities; 


Part II] is an application of the Regulations to qualifying securities which are relevant securities. 


PART T 


1 QUALIFYING SECURITIES AND EXPENDITURE 
PG ple held, acquired or disposed of qualifying securities as follows— 


Date Number of Expenditure/proceeds 
securities 
31st March 1982 holding 1,000 6,000 
Ist September 1982 purchased 2,000 12,000 
Ist March 1983 purchased 3,000 10,000 
Ist September 1983 rights 6,000 12,000 
Ist January 1985 sold 3,000 12,000 
31st January 1985 purchased 3,000 10,000 


2 RETAIL PRICES INDEX 
The Retail Prices Index is assumed to be— 


March 1982 100 September 1984 112 
September 1983 107 January 1985 114 
March 1984 110 March 1985 116 


3 CALCULATION OF INDEXED POOL OF EXPENDITURE IN ACCORDANCE 
WITH SCHEDULE 6 


Expenditure 


Securities Excluded from Unindexed Indexed pool 
pools pool 
£ its £ 
31st March 1982 1,000 6,000 6,000 
Ist September 1983 
indexed rise: 
107 — 100 4 
£6: 000 tXctereecaaa ins 
100 e 

= £6,000 x -070 Naas Se, 
Additions to 1983 2,000 12,000 — _ 12,000 
holding (Acquired Ist : =e 5 

September 

1982) 

Rights taken up 3,000 6,000 

6,000 6,000 18,000 ~~ 18,420 
Ist March 1984 ie ee , fs * 
indexed rise ali inet 

LLOEELOT 
£13420 Mose 
107 


# Potts 


10083 Capital Gains Tax ( Parallel Pooling) Regulations 1986 


= £18,420 x -028 
Addition (including 
rights) to 1983 holding 


Ist September 1984 
indexed rise: 
M2 hl 


£28,936 x 
110 


= £28,936 x -018 
Expiry of 12 months 
following rights issue; 
expenditure no longer 
excluded 


Ist January 1985 
indexed rise: 


114-112 


£41,457 x 
112 


= £41,457 x -018 


Disposal 


Securities 


6,000 


12,000 


12,000 


12,000 
3,000 


9,000 


pools 
£ 


(12,000) 
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Unindexed 


pool 


12,000 


40,000 
10,000 


30,000 


Expenditure 


Excluded from Indexed pool 


746 


42,203 
10,551 


31,652 


4 SECURITIES HELD LESS THAN ONE YEAR AT 31ST MARCH 1985 


The 3,000 securities acquired on 31st January 1985 for £10,000 do not qualify for inclusion in the 
1983 holding on 31st March 1985. 


PART II 


QUALIFYING SECURITIES WHICH ARE NOT RELEVANT SECURITIES 


STEP 1—Regulation 5(a)-(c) 


Index the indexed pool as if an operative event had occurred immediately before Ist April 1985 


Indexed pool (see Part I.3, above) 


1 
£31,652 x 


Therefore— 
A = 9,000 
B = 30,000 
C = 32,222 


STEP 2—Regulation 5(d) and (e) 
Number of securities not within 1983 holding (see Part 1.4, above) 


Relevant allowable expenditure 


Therefore— 


D = 9,000 + 3,000 = 12,000 
E = 30,000 + 10,000 = 40,000. 


STEP 3—Regulation 5(/) 
F = 10,000. 


STEP 4—Regulation 5(g) and (/) 


4 
= £31,652 x -018 


£31,652 
570 


£2222 


3,000 
£10,000 
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Number of securities held on 31st March 1982 1,000 
Rights issue | for 1 1,000 
G = 2,000 
Relevant allowable expenditure on securities = £6,000 
Relevant allowable expenditure on rights 
1,000 @ £2 per share = £2,000 
| 2 
£8,000 


STEP 5—Regulation 6 
40,000 = 1,600 


J=22,000_X = aa 
40,000 + 10,000 


40,000 = £6,400 


Ket? 8 000c08= + == =e 
40,000 + 10,000 
Therefore the 1982 holding comprises: 

1,600 shares—relevant allowable expenditure £6,400. 


Note: applying the above fraction to the separate components of H (step 4) £4,800 will qualify 
for indexation from March 1982 and £1,600 from September 1983 for the purposes of section 87 
of, and paragraph 5 of Schedule 13 to, the Finance Act 1982. 


STEP 6—Regulation 7 : 
Number of securities in the 1983 holding forming part of = 7,400 


new holding = 9,000 — 1,600 
Relevant allowable expenditure on these securities = £30,000 — £6,400 = £23,600 


Aggregate of relevant allowable expenditure and indexation allowance for the 
purposes of paragraph 13(2), Schedule 19 


39922 = 26,528 
= (30,000 — 6,400) + 0.05 

30,000 
STEP 7—Regulation 8 Ls 4 
Number of securities in new holding = 12,000 — 1,600 =~ 10,400 
Qualifying expenditure = £40,000 — £6,400 : = £33,600 
Relevant allowable expenditure in relation to securities not included in = £10,000 
1983 holding 
Indexation allowance rae = £180 
Indexed pool in relation to the new holding = £26,528 + £10,000 + £180. oltel 1 = £36,708? 
SUMMARY bexsbe 


1982 holding: 1,600 securities—relevant allowable expenditure £6,400 (of which £4,800 qualifies 
for indexation from March 1982 and £1,600 from September 1983). 


New holding: 10,400 securities—qualifying expenditure £33,600 and indexed pool of expendi- 
ture £36,708. 


PART III 
QUALIFYING SECURITIES WHICH ARE RELEVANT SECURITIES, 


STEPS |I—5 as in Part II above. 
STEP 6—Regulation 9 


Number of relevant securities in 1983 holding not forming part of 1982,- __ 157,400. ave | 
holding = 9,000 — 1,600 


eee 


Relevant allowable expenditure : } ome } Aa os 4 Sleep ; 
32,222 iii D ROARS omg ‘=£25, 348 (241 
= (30,000 — 6,400) x ——— “nil 
30,000 JiOMt sil 
10,1 = @06_F + :000,e = a 
Expenditure apportioned to securities 000,08 = 00001 + 000,08 = F 
£25,348 \2 rolnlFGH424rg72 
7,400 000,01 = 4 
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Deemed date of acquisition of those securities—31st March 1984. 


SUMMARY 


1982 holding: 1,600 securities—trelevant allowable expenditure £6,400 (of which £4,800 qualifies 
for indexation from March 1982 and £1,600 from September 1983). 


Other relevant securities: 7,400 securities treated as acquired on 31st March 1984—relevant 
allowable expenditure £25, 348. 


3,000 securities treated as acquired on 31st January 1986—relevant allowable expenditure 
£10,000. 


1986/2211 
Charitable Deductions (Approved Schemes) Regulations 1986 


Made by the Treasury under FA 1986 s 28, now TA 1988 s 202(8)-(10); 
see TA 1988 Sch 30 para 21 


Made. .. . 2... £15 December 1986 
Laid before the House of. Commons... . . 16 December 1986 
Coming into Operation...) 2... 8 January 1987 


Citation and commencement 


1 These Regulations may be cited as the Charitable Deductions (Approved Schemes) Regula- 
tions 1986, and shall come into operation on 8th January 1987. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“approved agency” means a body approved as agent in accordance with Regulation 5; 

“approved scheme” means a scheme approved in accordance with Regulation 3; 

“employer” means a person paying emoluments; 

“employee” means any person entitled to receive payments of emoluments; 

“emoluments” means income to be taken into account in assessing liability to income tax 
under Schedule E, from payments of which income tax falls to be deducted by virtue of 
section 204* of the Taxes Act and regulations under that section; 

“income tax month” means the period beginning on the 6th day of any calendar month and 
ending on the Sth day of the following calendar month; 

“scheme” includes a kind of scheme; 

[““supplement” means the supplement payable under section 38 of the Finance Act 2000;]! 

“year means the period beginning on any 6th day of April and ending on the following 5th 
day of April. 

Notes—* TA 1988 s 203. 
Amendments—' Definition of “supplement” substituted by the Charitable Deductions (Approved Schemes) (Amendment) 


Regulations, SI 2003/1745 reg 3 with effect for supplements payable in respect of sums withheld after 5 April 2003 and 
before 6 April 2004. 


Approval of schemes 


3 The Board may grant approval of a scheme for the purposes of section 27 of the Finance 
Act 19862 if it is satisfied on an application by an approved agency that the scheme provides— 


(a) for a contract between the approved agency and an employer to give effect to the scheme; 
(b) that any employee to whom the employer pays emoluments on or after 6th April 1987 may 
...2 request the employer, in such form as the Board may approve or prescribe, to withhold 
from such emoluments such sum as the employee may specify pursuant to the scheme to be 
paid (subject to the provisions of the scheme) either by way of gift to such charity or charities 
as the employee may specify or in exchange for vouchers which the employee may surrender 
by way of gift to the charity or charities of his choice; 

(c) that under the scheme the employer is constituted the agent of the approved agency in 
holding moneys withheld from employees pursuant to the scheme; 

(d) for any minimum sum which may be withheld pursuant to the scheme and for any limit 

“which may be imposed on the number of charities which one employee may specify pursuant 

to the scheme; 
(2)... 

(f) that no sum so withheld shall be due to the specified charity pursuant to a deed of 
covenant or, where the sum withheld is paid in exchange for vouchers, that the value of those 
vouchers shall not be due to the charity or charities to which they are surrendered pursuant to 
a deed of covenant; 

(g) that the employer i is to be bound to pay over to the approved agency sums withheld from 
employees pursuant to the scheme in any income tax month within 14 days of the end of that 
income tax month; 

| (A) that the approved agency will if. so eequesied give written sing dle to the employer in 
oe of sums paid over to it; 
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(7) that in no circumstances will sums duly withheld and paid over to the approved agency be 
returnable to the employer or to any employee; 
(j) that the approved agency will, subject to any deduction in respect of its charges, pay sums 
paid to it by the employer pursuant to the scheme to the charities respectively specified by the 
employees or provide the employees with vouchers to be surrendered to the charities of their 
choice; 
[Ya) that the approved agency will pay to the charities specified by the employees the sums 
paid to it by the employer pursuant to the scheme within a period which does not exceed the 
period set out in regulation 4A;]! 
(A) that the approved agency will if so requested by an employee at the end of any year give 
him a certificate of the amounts which the approved agency has paid to charities specified by 
him in respect of sums withheld from his emoluments in that year and of the maximum time 
elapsing in any period specified by the employee between the receipt of such sums from the 
employer and the payment to the charities of amounts in respect of such sums; 
(/) that if for any reason it becomes impossible for the approved agency to pay any amount to 
a charity specified by an employee the approved agency shall pay that amount to such other 
charity as it may consider has objects similar to those of the charity specified by the employee, 
but so that it shall not in any circumstances appropriate that amount to its own funds; and 
that on so paying that amount to that other charity the approved agency will give notice to the 
employee that it has done so; 
(m) that where an employee has been provided with a voucher by which payment may be 
made to a charity and that voucher has not been presented to the approved agency by way of 
payment within a time prescribed by the approved agency the approved agency will pay the 
amount represented by that voucher to such other charity as it sees fit, but so that it shall not 
in any circumstances appropriate that amount to its own funds; and that on so paying that 
amount to that other charity the approved agency will give notice to the employee that it has 
done so; 
(n) for the method by which the approved agency’s charges in relation to the operation of the 
scheme will be met and for the determining of the amount of such charges. 

Notes—* TA 1988 s 202(1)+(7). 

Amendments—! Para (ja) inserted by the Charitable Deductions (Approved Schemes) (Amendment) Regulations, 
SI 2000/759 reg 3 with effect from 6 April 2000. 


2 Words in para (b) and whole of para (e) revoked by the Charitable Deductions (Approved Schemes) (Amendment No 2) 
Regulations, SI 2000/2083 reg 4 with effect from 21 August 2000. 


4 Applications by an approved agency in accordance with Regulation 3 shall be in such form as 
the Board may approve or prescribe. 


» [Period for payment by agencies to charities 


4A— (1) An approved agency shall, notwithstanding anything in the provisions of an approved 
scheme or in a contract entered into with the employer to give effect to an approved scheme, pay 
to the charities specified by the employees the sums paid to it by the employer pursuant to the 
scheme not later than 60 days following either— 


(a) the date on which it receives the sums paid to it from the employer or, if later, 
(b) the date on which it receives notification of the charity or charities specified by an 
employee. 


(2) Where an employee has been provided with a voucher by which payment may be made to a 
charity, the date on which a charity presents that voucher to the approved agency for payment 
shall be treated for the purposes of paragraph (1)(b) as the date on which the approved agency 
receives notification of the specification of that charity by the employee.]! 


[(3) The prescribed period for the purposes of section 38(1) of the Finance Act 2000 shall be— 


(a) the period of 7 days following the coming into force of the Charitable Deductions 
(Approved Schemes) (Amendment) Regulations 2003, 
(b) if it ends later, the period within which payment of the sums paid to the a approved agency 
by the employer pursuant to the scheme is to be made under this regulation.] 

Amendments—' This regulation inserted by the Charitable Deductions (Approved Schemes) (Amendment) Regulations, 
SI 2000/759 reg 4 with effect in relation to sums withheld after 5 April 2000. 


2 Para (3) substituted by the Charitable Deductions (Approved Schemes) (Amendment) Regulations, SI 2003/1745 reg 4 
with effect for supplements payable in respect of sums withheld after 5 April 2003 and before 6 April 2004. 


Approval of agencies 


5 The Board may grant approval as an agent for the purposes of section 27 ‘ei the Finance 
Act 1986* to any charity which the Board is satisfied is prepared and able to act as an approved 
agency in relation to approved schemes and to comply with the provinesam = these Regulations. 
Notes—* TA 1988 s 202(1)-(7), (11). apebint Mead 
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6 Applications by a charity for approval as an agent in accordance with aici 5 shall a i in 
such form as the Board may approve or prescribe. y josqaet 
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Withdrawal of approval of agencies 


7 If at any time the Board is of opinion that an approved agency has ceased to be a charity or 
has failed to act properly in relation to an approved scheme or has failed to comply with these 
Regulations, it may give notice of withdrawal of approval to the approved agency and 
thereupon, from such date as the Board may specify in its notice, the agency shall cease to be 
approved and all schemes which have been approved on its application shall cease to be 
approved and all contracts to give effect to such schemes shall determine. When the Board gives 
such notice it shall inform every employer who has a contract with the approved agency to give 
effect to an approved scheme that it has so given notice. 


Appeals 


8— (1) Any person aggrieved by the Board’s refusal to grant him approval as an agent in 
‘accordance with Regulation 5 or by the Board’s withdrawal of such approval in accordance with 
Regulation 7 may [appeal]', by notice in writing given to the Board within 30 days from the date 
on which he is notified of the Board’s refusal or withdrawal of approval ...!. 


(2) Any approved agency aggrieved by the Board’s refusal to grant approval of a scheme in 

accordance with Regulation 3, may [appeal]’, by notice in writing given to the Board within 30 

days from the date on which it is notified of the Board’s refusal ...°. 

Amendments—! In paras (1), (2) word inserted and words “, require the matter to be determined by the Special 
Commissioners, and the Special Commissioners shall hear and determine the matter in like manner as an appeal” 


revoked, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 
paras 12, 22 with effect from 1 April 2009. 


Information, returns and records 


9— (1) Every approved agency shall, within 30 days of entering into a contract with an employer 
giving effect to an approved scheme, inform the Board, in such form as the Board may approve 
or prescribe, of the date of the contract and of the name and address of the employer. 


(2) Where a contract giving effect to an approved scheme is terminated the approved agency 
shall, within 30 days, inform the Board of such termination. 


[(3) Where an approved agency has not paid to the charities specified by the employees— 


(a) the sums paid to it by the employer pursuant to the scheme within the period set out in 
regulation 4A(1) and (2), or 
(6b) any supplements relating to those sums within the period prescribed by regulation 4A(3), 


the approved agency shall, not later than 7 days following the last day on which it should have 
paid those sums or supplements to the charities, inform the Board by furnishing a statement of 
those sums or supplements and the reasons why it has not been able to comply with 
regulation 4A]! 

Amendments—! Para (3) substituted by the Charitable Deductions (Approved Schemes) (Amendment) Regulations, 


SI 2003/1745 reg 5 with effect for supplements payable in respect of sums withheld after 5 April 2003 and before 6 April 
2004. 


10 On the ending of each year every approved agency shall, within 30 days of the end of such 
year or within such further time as the Board may allow, furnish a return to the Board, in such 
form as the Board may approve or prescribe, of the sums received from each employer with 
whom it has at any time within the year had a subsisting contract to give effect to an approved 
scheme, of the numbers of employees from whose emoluments such sums have been withheld, of 
the number of vouchers issued pursuant to any contract and the total values of such vouchers, 
of the amounts paid by it to each charity in relation to such approved schemes, and of its 
charges in relation to the operation of schemes. 


11— (1) Every approved agency shall retain— 


(a) records of approved schemes, tee 3 
(b) records of contracts with employers until 3 years from the termination of each contract, 
1 


(c) for not less than 3 years, records of sums received from employers, records of amounts 
paid to all charities specified by employees, and records of vouchers for charities issued by it 
to employees pursuant to approved schemes [and 

(d) for not less than 3 years, records of all supplements paid to charities specified by 
employees and records of all amounts received from the Board under section 38 of the 
Finance Act 2000].? 


(2) Every approved agency, when so required by notice served on it by the Board, shall within 30 
days of such service produce for inspection by an officer of the Board all records required to be 
retained by it by paragraph (1) of this Regulation. 


Amendments—! Word “and” in para (1)(b) revoked and para (1)(d) and word “and” preceding it inserted by the Charitable 
Deductions (Approved Schemes) (Amendment No 2) Regulations, SI 2000/2083 reg 7 with effect for supplements payable 
in respect of sums withheld after 5 April 2000 and before 6 April 2003. ‘ 

? Para (1)(d) and word “and” preceding it substituted by the Charitable Deductions (Approved Schemes) (Amendment) 
Regulations, SI 2003/1745 reg 6 with effect for supplements payable in respect of sums withheld after 5 April 2003 and 
before 6 April 2004. 
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12— (1) Every employer who has entered into a contract with an approved Eve pursuant to 
an approved scheme shall retain— 
(a) a copy of such contract until 3 years from the termination of the contract, 
(b) all forms of request to deduct given by employees pursuant to the approved scheme until 
3 years from the revocation or lapse of such request and, 
(c) for not less than 3 years, records of all sums withheld from such employees pursuant to the 
approved scheme and evidence of all payments made to the approved agency pursuant to the 
approved scheme. 
(2) Every employer who has entered into a contract with an approved agency pursuant to an 
approved scheme, when so required by notice served on him by the Board, shall within 30 days 
of such service produce for inspection by an officer of the Board all documents and records 
required to be retained by him pursuant to paragraph (1) of this Regulation. 


Termination of contracts 


13 If at any time an employer who has contracted to give effect to a scheme has without 
reasonable excuse failed in a significant respect to give effect to the scheme in accordance with 
his contract the approved agency shall forthwith give notice to the employer of termination of 
the contract. 


Employee leaving employment 


14 Where an employee who has requested his employer to withhold any sum pursuant to an 
approved scheme leaves his employment, the employer shall provide the employee with a 
statement, in such form as the Board may approve or prescribe, of the total amount so withheld 
from the employee’s emoluments from that employment in the year in which the employee so 
leaves his employment. 


Service by post 
15 Any notice which is authorised or required to be given or served under these Regulations may 
be sent by post. 


[Overpayment of supplement to be treated as unpaid tax 


16 Where the Board has made an overpayment under section 38 of the Finance Act 2000 to an 
approved agent, the amount of that overpayment may be assessed and recovered as if it were an 
amount of unpaid tax for the purposes of the Taxes Acts.]! 


Amendments—' This regulation substituted by the Charitable Deductions (Approved Schemes) (Amendment) Regulations, 
SI 2003/1745 reg 7 with effect for supplements payable in respect of sums withheld after 5 April 2003, and before 6 April 
2004. ‘ 


1987/352 
Pension Scheme Surpluses (Administration) Regulations 1987 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1987/412 
Pension Scheme Surpluses (Valuation) Regulations 1987 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1987/530 
Income Tax (Entertainers and Sportsmen) Regulations 1987 


Made by the Treasury under FA 1986 Sch 11, now TA 1988 ss 959-3585, 


see TA 1988-Sch 30 para 21 Fm Mpa ee 
Made . . 22S ee) Us Beings 1987 
Laid before’ the House of Commons See ero 1 at Vana ie 1987 =e 
Coiinig’ ib PORE ON.) 2 PIRI AB AOI dD) 


Commentary—Simon's Taxes E5.802—-E5.807. 


Citation and commencement — SORE HA, on 


1 These Regulations may be cited as the Income Tax CEPR and 1 Sport TAP Regula- 
tions 1987 and shall come into force on Ist May 1987. 


NW Ie ye 12 ¢ LGD 
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Interpretation pe ‘theo 

12 é x ; ‘iQ & D9 (GL) nt DS” eon Dra A 
2-—— (1) In these Regulations unless the context otherwise requires— . 5° 5 > cabinet 
“associate” has the meaning given to it by section 303(3) of the Taxes Act; si tai ua 10 i se mt 


& bisT * 
“Board” means Commissioners of Inland Revenue; _. Cyt) a8 


4 poet nh 
“control” shall be construed in accordance with section 302(2) to (6) of the Pa e's cited 
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“entertainer” means any description of individuals (and whether performing alone or with 
others) who give performances in their character as entertainers or sportsmen in any kind of 
entertainment or sport; and “entertainment or sport” in this definition includes any activity 
of a physical kind, performed by such an individual, which is or may be made available to 
the public or any section of the public and whether for payment or not; 

“Management Act” means the Taxes Management Act 1970; 

a payment or transfer to which regulation 3 applies is described as “connected”; 

“relevant activity” has the meaning given to it by regulation 6; 

“Schedule 11” means Schedule 11 to the Finance Act 1986;° 

“the Taxes Act” means the Income and Corporation Taxes Act 1970; 

“the Tax Acts” has the meaning given to it by section 526(2) of the Taxes Act;4 

“tax payment” has the meaning given to it by regulation 4; 

“tax year” means year of assessment; 

een transferred” in relation to a transfer means the gross amount to which regulation 17(1) 
refers. 


(2) Section 533 of the Taxes Act* (meaning of connected persons) applies for the purposes. of 
these Regulations. 

Notes—* TA 1988 s 417(3). 

© TA 1988 s 416(2)-(6). 

© TA 1988 ss 555-558. 

4 TA 1988 s 831(2). 

© TA 1988 s 839. 


Payments or transfers with prescribed connection 


3— (1) This regulation applies for the purposes of and subject to the provisions of paragraph 2 
ef Schedule 11*, the other provisions of that Schedule and these Regulations. 


(2) Subject to paragraph (3) a payment or a transfer made for, in respect of, or which in any way 
derives either directly or indirectly from, the performance of a relevant activity, has a connection 
of a prescribed kind with the relevant activity. 


(3) The following are descriptions.of payments to which paragraph (2) shall not apply— 

(a) a payment out of which a sum representing tax is or falls to be deducted under the Taxes 
_ Act apart from Schedule 11° or these Regulations; 

(b) 

(i) a payment (to which paragraph (11) applies) made to a person who is resident and 
ordinarily resident in the United Kingdom, not being a person who is connected with or an 
associate of the entertainer concerned; 

(ii) a payment to which paragraph (1) refers is a payment— 

(a) which falls to be made for the provision of services ancillary to the performance of a 
relevant activity, and 

(b) which is of an amount or value which does not exceed what would be reasonable for 
that provision between persons dealing with each other at arms’ length; 


(c) any payment made to an entertainer in respect of the proceeds of sale of records deriving 
from a sound recording made by the entertainer, being payments calculated by reference to 
those proceeds or payments on accounts of those proceeds. 

Simon’s Tax Cases—reg 3(2), Agassi v Robinson (Inspector of Taxes) [2004] STC 610. 


Notes—* TA 1988 s 555(2)-(6). 
> TA 1988 ss 555-558. 


Tax payments—rules for calculation 


4— (1) Each of the sums mentioned in paragraph 2(2) and (3) of Schedule 11* (“tax payment”) 
shall be calculated in accordance with the rules prescribed by this regulation. 


(2) Except where it is otherwise provided by these Regulations or there is an arrangement to 
which this regulation refers, the tax payment shall be a proportion of the connected payment or 
of the value transferred by a connected transfer equal to the basic rate of income tax for the tax 
year in which the payment or transfer is made. 


(3) 

(a) Subject to sub-paragraph (5), where the connected payments and the value transferred by 
connected transfers for a tax year made to an entertainer, or to a person who is connected 
with him or who is an associate of his, do not together exceed £1000 the tax payment shall be 
a nil amount; ' 

(b) connected payments and the value transferred by connected transfers made by any person 
who is connected with any other person by whom connected payments or connected transfers 
are made to the entertainer, or by any associate of such other person, shall together be treated 
as constituting a single connected payment in determining whether they exceed £1000. 


(4) An arrangement to which paragraph (2) refers is an arrangement in writing between the 
Board and the person by whom the connected payment or connected transfer is made, the 
entertainer, or the recipient of the connected payment or connected transfer, made following a 
decision by the Board on an application to which regulation 5 refers, under which the tax 
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payment is an amount which, as a proportion of the connected payment or value transferred by 
the connected transfer, is an amount less than the said basic rate (“reduced tax payment’). 


(5) The reduced tax payment may be arrived at by reference to a percentage of the connected 
payment or of the value transferred by a connected transfer or as a lump sum calculated without 
reference to any such percentage. 


(6) In making an arrangement of the kind to which paragraph (2) refers the Board— 

(a) shall, subject to sub-paragraph (5) and paragraph (7) below, at all times aim at securing 
that the tax payment shall be, as nearly as may be, the amount of the liability to tax of the 
entertainer or other person arising in relation to the connected payment or connected transfe1 
under the Tax Acts, Schedule 11> and these Regulations, and 

(b) may take into account the fact that the liability to the Board for tax has, in a mannet 
satisfactory to them, been secured or otherwise provided for, whether by a guarantee (o! 
whatever person) or other means. 


(7) Where— 


(a) a person makes a connected payment or connected transfer in relation to a relevant 
activity, and 

(b) in respect of the same relevant activity that person has received a connected payment 01 
connected transfer in respect of which the amount of the tax payment has been paid unde: 
these Regulations, 


the person concerned shall not be required to deduct out of the connected payment or pay ir 
respect of the connected transfer (to which sub-paragraph (a) refers) any sum to whict 
paragraph 2 of Schedule 11° applies unless, and to the extent that, the tax payment which ther 
falls to be made exceeds the amount of the tax payment to which sub-paragraph (b) refers. 
Notes—* TA 1988 s 555(3). 


> TA 1988 ss 555-558. 
© TA 1988 s 555(2)-(6). 


Reduced tax payment—application to be made to the Board 


5— (1) Where a connected payment or connected transfer falls to be made subject to a tay 
payment to which regulation 4(2) refers the person by whom the connected payment o1 
connected transfer is made, the entertainer, or recipient of the connected payment or connectec 
transfer, may make an application in writing to the Board, not later than 30 days before th« 
connected payment or connected transfer falls to be made, that it shall be subject instead to < 
reduced tax payment (within the meaning of regulation 4). 


(2) Unless and until there is in force an arrangement under which such a reduced tax paymen 
falls to be made regulation 4(2) shall at all times continue to apply to the connected payment o: 
connected transfer. 


Relevant activity 


6— (1) Subject to this regulation, any activity performed in the United Kingdom by ar 
entertainer (whether alone or involving others) of any of the descriptions in paragraph (2) is ar 
activity of a prescribed description (“relevant activity”) for the purposes of paragraph | o 
Schedule 11*, that Schedule and these Regulations. 


(2) A relevant activity to which paragraph (1) refers is an activity performed in the Unitec 
Kingdom by an entertainer in his character as entertainer on or in connection with a commercia 
occasion or event and includes— 


(a) any appearance of the entertainer by way of or in connection with the promotion of an 
such occasion or event; 

(b) any participation by the entertainer in or for sound recording, films, videos, radio 
television or other similar transmissions (whether live or recorded). 


(3) A commercial occasion or event to which paragraph (2) refers includes any description o 
occasion or event— 


(a) for which an entertainer (or other person) might receive or become entitled, for or by 
virtue of the entertainer’s performance of the activity, to receive anything by way of cash o1 
any other form of property; or 

(b) which is designed to promote commercial sales or activity by advertising, the endorsemen 
of goods or services, sponsorship, or other promotional means of any kind. 


(4) For the purpose of this regulation— 


“film” includes any record (with or without sound), however made, of a audience or series 0 
one or more visual images, which is a record capable of being used as a means of showing 
part or all of that sequence or series as a moving or still picture, and “record” in thi: 
definition includes video. oft bas -brsob 


Simon’s Tax Cases—reg 6(2), Agassi v Robinson (Inspector of Taxes) (2004] STC 610. TITLE ITS 1 
Notes—* TA 1988 s 555(1). ; APO eII5! 
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Persons other than entertainers receiving connected payments or transfers 


7— (1) Any description of person in paragraph (2) is a person (not being the entertainer) to 
whom paragraph 7(1) of Schedule 11° refers. 


(2) The descriptions of persons to whom paragraph (1) refers are— 


(a) any person who is under the control of the entertainer; 
(b) any person who is— 


(1) not resident in the United Kingdom, and 
(ii) not liable to tax by reason of residence, domicile, place of management or otherwise, in 
a territory outside the United Kingdom where the rate of tax charged on the profits or 
income of such a person is a rate exceeding 25 per cent; 

(c) 

(i) subject to paragraph (ii), any person in receipt (whether directly or indirectly) of a 
connected payment or value transferred by a connected transfer which is, is treated as, or 
falls to be included in the computation of, income arising under a settlement in relation to 
which the entertainer is a settlor; 

(ii) for the purposes of paragraph (i)— 

“income arising under a settlement” and “settlor” have the meanings given to them by 
section 454 of the Taxes Act>, and 
“settlement” has the meaning given to it by section 444(2) of the Taxes Act*; 

(d) 

(i) any person to whom paragraph (2) of this regulation does not otherwise apply who 

receives any connected payment or connected transfer (whether directly or indirectly) at or 
in respect of a time when there is in force between that person and the entertainer 
concerned a contract or arrangement to which paragraph (ii) applies; 
(li) a contract or arrangement to which paragraph (1) refers is a contract or arrangement 
by or under which it is reasonable to suppose that the entertainer (or other person who is 
connected with or is an associate of the entertainer) is, will or may become, entitled to 
recelve amounts, whether by way of cash or other value, not substantially less than the 
appropriate amount of profits or gains arising from the connected payment or connected 
transfer to which paragraph 8(1) of Schedule 114 applies. 

Notes—* TA 1988 s 556(2). 

& TA 1988 s 681. 


© TA 1988 s 670. 
4 TA 1988 s 557(1). 


Computation of profits arising from certain payments and transfers attributed to entertainer 


8— (1) Subject to the provisions of these Regulations, the profits or gains (to which para- 
graph 7(2) of Schedule 11* refers) arising from the connected payment or connected transfer (to 
which paragraph 7(1) of that Schedule? refers) shall be computed in accordance with the 
provisions of the Taxes Act relating to the charging of profits or gains under Case I or II (as the 
case may be) of Schedule D, so that a just and reasonable amount of such a payment or value 
transferred by such a transfer is charged to tax as such profits or gains; and 

(2) Notwithstanding any provision of the Taxes Act, in computing the said profits or gains such 
deductions of expenses incurred by any person (not being the entertainer) in relation to the 
payment or transfer concerned shall be made as are just and reasonable. 


Notes—* TA 1988 s 556(3)(a). 
> TA 1988 s 556(2). 


Returns of information to be furnished by maker of connected payments or connected transfers 
9— (1) A person who makes a connected payment or connected transfer shall, in accordance 
with this regulation, make a return to the Board of the connected payment or connected transfer 
which he makes and of any tax payment (including a nil amount) for which he is accountable to 
the Board. 

(2) A return shall be made in the tax year for each successive period ending on 30th June, 30th 
September, 31st December and Sth April. 
(3) The return for each period shall be made within 14 days after the end of the period. 
(4) The Board may by notice in writing require any person who makes a connected payment or 
connected transfer, within such time as may be specified in the notice, to furnish to them 
particulars of such payments or transfers including— 
(a) the dates and the amounts of each payment; 
(b) the dates of and the value transferred by each transfer; 
(c) a sufficient description to enable any asset or money’s worth transferred to be identified; 
(d) the business and private name and address of the person to whom each payment or 
transfer was made; 
(e) the name and address of the entertainer concerned; 
(f) the relevant activity to which the payment or transfer relates, including full particulars of 
all performances. 
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(5) The Management Act shall apply to a return to which this regulation relates as it applies to a 
return under the Taxes Acts. 


Tax payments—due date 


10— (1) A tax payment (including any reduced tax payment), whether any deduction out of a 
connected payment or provision in respect of a connected transfer has been made or not, shall 
be due at the time by which the return under regulation 9(1) is to be made (“the due date”) and 
payment shall be made before, or at the time when, that return is made. 


(2) A payment at any time so due shall be payable by the person who makes the connected 
payment or connected transfer concerned, without the making of any assessment in respect of it. 


(3) Subject to the provisions of regulation 11, tax which has become due and payable under this 
regulation (whether or not it has been paid when the assessment is made) may be assessed on the 
person from whom it is due if that tax, or any part of it, is not paid on or before the due date. 


Assessment of tax payments 


11— (1) Assessments in respect of any tax due and payable in respect of any period to which 
regulation 9(2) refers may be made by the Board in relation to a tax year or to the period in 
question. 


(2) Notwithstanding that an assessment under paragraph (1) may be said to relate to a period 
which is not a tax year— 


(a) all the provisions of the Income Tax Acts as to the time within which an assessment may 
be made or the tax year to which an assessment relates shall apply to such an assessment, and 
(b) the provisions of sections 36 and 37 of the Management Act as to the circumstances in 
which an assessment may be made out of time shall apply accordingly, but on the footing that 
the assessment relates to the tax year in which the period (to which regulation 9(2) refers) 
ends. 


(3) Any tax which becomes due under an assessment made under paragraph (1)— 


(a) shall be payable on or before whichever is earlier of the due date to which regulation 10(1) 
refers or the 14th day after the date of the notice of the assessment, and 

(6) shall be treated for all the purposes of Parts VI and LX of the Management Act (including 
the purposes of section 69 of that Act) as tax with which the person assessed is charged by an 
assessment to income tax under Schedule D. 


Tax liabilities and tax payments—supplementary 


12— (1) Where under these Regulations there is accounted for and paid to the Board an amount 
of tax which is— 


(a) in respect of a connected payment or connected transfer, or 
(6) paid under an assessment made under regulation 11, 


that amount shall, subject to this regulation, be treated as a payment of tax on account of the 
tax liability (of whatever person) in respect of the connected payment or connected transfer 
concerned. 


(2) Where, in respect of a connected payment or connected transfer, there is a liability to tax 
under the Tax Acts as well as under Schedule 11* or these Regulations, the Board shall allocate 
any payment made to them to which paragraph (1) refers as 1s just and reasonable in discharge of 
some or all of those liabilities of the entertainer or other person concerned’ to whom these 
Regulations apply. 
(3) Where— 
(a) by virtue of paragraph 8 of Schedule 11° and these Regulations a connected payment or 
the value transferred by a connected transfer falls to be included in the amount of ee, or 
gains to which paragraph 8(1)(a)° refers, and 
(b) the amount of the connected payment or the value transferred (or an amount in gn of 
that value) is charged to tax under Schedule E 


the amount charged under Schedule E (to which sub- fetes § (d) wie shall re treated as 
expenditure which falls to be deducted in computing the profits or as i which owas: 
(a) refers. rote 


(4) Where a payment is a connected payment— S80 TOF Tris 


(a) which is, is treated as, or falls to be included in a oii tee of, income of the 
entertainer chargeable to tax by virtue of the provisions of Part XVI/of the Taxes Act*, or 
(b) which is a receipt of a company which provides the services of the entertainer to. perform 
the relevant activity, being a receipt which falls to be included in the Ronan HAR ames its profits 
which are chargeable to tax under Schedule D, 
the charge under Schedule 11* shall have effect and the charges to ee Be sub-paragraph (a) and 
(b) refer shall be disregarded. tH Zea Bad SAR Uy) 
(5) A person making a connected payment or conitiested crainlfan in respite of which a tax 
payment has been made by virtue of these Regulations: shall furnish the recipient’ with a 
certificate showing the gross amount of the payment or the value transferred, the amount of the 
tax payment, and the amount actually paid. assole tis 


) 
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Notes—* TA 1988 ss 555-558. 
> TA 1988 s 557. 

© TA 1988 s 557(1)(a). 

4 TA 1988 Pt XV. 


Claim that tax payment excessive to be made to Board 


13— (1) Notwithstanding any other provision of these Regulations, where there has been made 
to a recipient a connected payment or connected transfer in respect of which a tax payment has 
been made, the entertainer or any person who, by virtue of Schedule 11* or these Regulations is, 
or is treated as, the person to whom (in relation to the connected payment or connected transfer) 
any tax liability arises may, by a claim in writing made to the Board, claim that the amount of 
the tax payment made is excessive. 


(2) Subject to paragraph (3) the claim shall be treated as a claim made to an inspector to which 
section 42 of the Management Act applies. 


(3) The claim shall be made not before, but within six years after, the end of the tax year in 
which the connected payment or connected transfer was made. 


Notes—* TA 1988. ss 555-558. 


Administration of tax—supplementary 


14— (1) Nothing in these Regulations shall be taken to prejudice any powers conferred by or 
under the Tax Acts for the recovery of tax, penalties or interest by means of an assessment or 
otherwise. 


(2) Subject to the provisions of these Regulations, the Management Act shall apply in relation to 
any tax assessable under these Regulations as if— 
(a) an assessment of such tax was an assessment specified in section 55(1) (recovery of tax not 
postponed); and 
(6) section 87 of that Act applied— 

(i) with the insertion of the words “or the Income Tax (Entertainers. and Sportsmen) 
Regulations 1987” after “Finance Act 1972” in subsection (1), and after “Schedule 20” in 
subsections (2)(b), (5) and (6), 

(11) with the insertion after “company” in subsection (5) of the words “or individual”, and 
(ii1) with the insertion after “Schedules” in subsection (7) of the words “or those Regula- 
tions”. 


Modifications and adaptations of enactments in relation to trades etc 
15— (1) In this regulation— 
(a) “world-wide trade” means a trade of an entertainer which is a trade apart from 
Schedule 11* and these Regulations, and a “Schedule 11 trade” means a trade which is a 
separate trade of an entertainer only by virtue of Schedule 11* and these Regulations; 
(b) “trade” includes profession or vocation. 


(2) For the purposes of section 171 of the Taxes Act? (carry forward of losses) the world-wide 
trade and the Schedule 11 trade shall be treated as the same trade. 


(3) For the purposes of section 174 of the Taxes Act® (carry back of terminal losses) a loss 
sustained for any relevant period under a Schedule 11 trade (to which otherwise that section 
would apply) shall not be a terminal loss except where the world-wide trade is permanently 
discontinued in that period, in which case such a loss in either trade shall be available under that 
section to be deducted or set off against profits or gains of those trades. 


(4) For the purposes of section 30 of the Finance Act 19784 (losses in early years of trade) the 
world-wide trade and the Schedule 11 trade shall be treated as the same trade, but that section 
shall apply to any such loss of an entertainer only in the tax year in which the world-wide trade 
was first carried on and in the next 3 succeeding tax years. 

Notes—* TA 1988 ss 555-558. 

> TA 1988 s 385. 


© TA 1988 ss 388, 389. 
4 TA 1988 ss 381-383. 


we _ Apportionment of payments, transfers etc 

16— (1) The provisions of paragraph (2) are by way of supplementation of the provisions of 
section 127 of the Taxes Act?. 

(2) Where, in the case of any payment, value transferred or profits or gains to which 
Schedule 11° or these Regulations apply, it is necessary, in order to arrive at the appropriate 
amount of such payment, value or profits or gains for any tax year or other period, to make any 
apportionment, division or aggregation of any amounts or values, any such apportionment, 
division or aggregation, shall be made as is just and reasonable. 


Notes—* TA 1988 s 72. 
> TA 1988 ss 555-558. 
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Value of transfers—rules for calculation and grossing up 

17— (1) 
(a) The actual worth of what is transferred by a transfer to which paragraph 2(3) of 
Schedule 11% applies (“the net value”) shall be treated as a net amount corresponding to a 
gross amount from which income tax at the basic rate has been deducted; and 
(b) the said gross amount shall be treated as the value of what is transferred for the purposes 
of paragraph 2(4) of Schedule 11°. 

(2) 
(a) The net value to which paragraph (1) refers shall be the cost of what is transferred, and 
(b) the cost of what is transferred to which sub-paragraph (a) refers is the cost in or in 
connection with its provision (including its provision to the person who makes the transfer) or 
transfer, less so much of that cost which has been borne by the entertainer. 

Notes—" TA 19%% 5 555(3) 
TA 1988 5 555(4) 


1987/1513 
Occupational Pension Schemes (Maximum Rate Lump Sum) Regulations 1987 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006 


1987/1749 
Occupational Pension Schemes 
(Additional Voluntary Contributions) Regulations 1987 » 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006 


1987/1765 
Personal Pension Schemes (Provisional Approval) Regulations 1987 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006 


1988/266 
Capital Gains Tax (Definition of Unit Trust Scheme) Regulations 1988 
Made by the Treasury under CGTA 1979 s 92, now TCGA 1992 s 99; see TCGA 1992 Sch 11 


para 29 
Made . . tri sted « wepedd Pebrugryloss 
Laid before the House of COON Eh iia ne 18 February 1988 
Coming. nto, FOr): + 4« »tretuelaed. divs epheraien wel. hance ade 


Commentary— Simon's Taxes C2.803 


Citation and commencement 


1 These Regulations may be cited as the Capital Gains Tax (Definition ae Unit Trust Scheme) 
Regulations 198% and shall come into force on [1th March 1988. 


Interpretation pages 
2 In these Regulations unless the context otherwise requires— 


“limited partnership” means a limited partnership registered under the Limited Partnerships 
Act 1907 and “general partner” and “limited partner” have the same meanings as in that 
Act; 

“limited partnership scheme” means a unit trust scheme of the description specified in 
regulation 4; : 

[“participant”, in relation to a unit trust scheme, shall be construed in accordance with 
section 235 of the Financial Services and Markets Act 20003]! 

“the principal Act” means the Capital Gains Tax Act 1979; 

“scheme property” means, in relation to a unit trust scheme, property of any description, 
including money, which is held on trust for the participants in the scheme; 

“unit trust scheme” means a scheme which, apart from these Regulations, is a unit trust 
scheme for the purposes of the principal Act. eVORES S8! | 
OF {yy 
Notes—" TC ‘GA 1992, e 
Amendments! Definition of “participant” substituted by the Financial Services and Markets Act 2000 ime nsequential 


Amendments) (Taxes) Order, St 2001/3629 art 116 with effect from 1 December 2001, OUT 620 Pre com nine 
force of the Minancial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/5029 Pts ttn 


Ta ats 
Exception of certain unit trust schemes from the principal it ong sete reset 


3A unit trust scheme which i is ee ae ae 
(a) a limited partnership cana or 2? 22? ay SBOP AT ¢ 
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(b) a profit sharing scheme which has been approved in accordance with Part I of Schedule 9 
to the Finance Act 1978" [or 
(c) an employee share ownership plan approved under Schedule 8 to the Finance Act 2000,]! 


shall be treated as not being a unit trust scheme for the purposes of the principal Act. 


Notes—* TA 1988 Sch 9 Pt 1. 
Amendments—' Words inserted by the Capital Gains Tax (Definition of Unit Trust Scheme) (Amendment) Regulations, 
SI 2000/2550 reg 2 with effect from 11 October 2000. 


Description of a limited partnership scheme 


4 A unit trust scheme is a limited partnership scheme when the scheme property is held on trust 
for the general partners and the limited partners in a limited partnership. 


1988/267 
Income Tax (Definition of Unit Trust Scheme) Regulations 1988 


Made by the Treasury under TA 1970 s 354A(7), now TA 1988 s 469(7): see TA 1988 Sch 30 


para 21 
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Citation and commencement 


1 These Regulations may be cited as the Income Tax (Definition of Unit Trust Scheme) 
Regulations 1988 and shall come into force on 11th March 1988 and shall have effect in 
accordance with regulation 9, 


Interpretation 
(1) In these Regulations unless the context otherwise requires— 


“charitable unit trust scheme” means a unit trust scheme of one of the descriptions specified 
in regulation 7; 

“enterprise zone” has the same meaning as in section 74 of the Finance Act 1980; 

“enterprise zone property scheme” means a unit trust scheme of the description specified in 
regulation 4; 

“inspector” means any inspector of taxes; 

“limited partnership” means a limited partnership registered under the Limited Partnerships 
Act 1907 and “general partner” and “limited partner” have the same meanings as in that 
Act; 

“limited partnership scheme” means a unit trust scheme of the description specified in 
regulation 8; 

[“participant”, in relation to a unit trust scheme, shall be construed in accordance with 
section 235 of the Financial Services and Markets Act 2000;]' 

“Schedule A” means the Schedule referred to as Schedule A in section 67(1) of the Taxes Act*; 

“Schedule D” means the Schedule referred to as Schedule D in section 108 of the Taxes Act’; 

“scheme property” means, in relation to a unit trust scheme, property of any description, 
including money, which is held on trust for the participants in the scheme; 

“section 354A” means section 354A of the Taxes Act‘; 

“tax year” means a year beginning with 6th April in any year and ending with Sth April in the 
following year; 

“the Taxes Act” means the Income and Corporation Taxes Act 1970; 

“trustee” means, in relation to a unit trust scheme, the person holding the scheme property on 
trust for the participants; 

“unit trust scheme” means a scheme which, apart from these Regulations, is a unit trust 
scheme for the purposes of section 354A°. 


(2) The provisions of section 56 of the Finance Act 1985 shall have effect to determine when 
capital expenditure is to be taken to be incurred for the purposes of these Regulations. 


Notes—* TA 1988 s 15(1). 

> TA 1988 s 18. 

© TA 1988 s 469. : ; ; 

Amendments—! Definition of “participant” substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 117 with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 
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Exception of certain unit trust schemes from section 354Aa 
3 Subject to the provisions of these Regulations, a unit trust scheme which is— 


(a) an enterprise zone property scheme, or 

(b) a charitable unit trust scheme, or 

(c) a limited partnership scheme, or : ’ 

(d) a profit sharing scheme which has been approved in accordance with Part I of Schedule 9 
to the Finance Act 1978° [or 


SIS 


1988/267 reg 3 Statutory Instruments 10096 


(e) an employee share ownership plan approved under Schedule 8 to the Finance Act 2000,]' 
shall be treated as not being a, unit trust scheme for the purposes of section 354A°. 


Notes—* TA 1988 s 469. 
> TA 1988 Sch 9 Pt 1. 
© TA 1988 s 469. 
Amendments—' Words inserted by the Income Tax (Definition of Unit Trust Scheme) (Amendment) Regulations, 
SI 2000/2551 reg 2 with effect from 11 October 2000. , 


Description of an enterprise zone property scheme 


4— (1) A unit trust scheme is an enterprise zone property scheme when it has the characteristics 
mentioned in paragraph (2) below. 


(2) Those characteristics are— 


(a) that, except as provided in paragraph (3)(a) below, the scheme property consists wholly of 
land (including any buildings or structures on that land)— 


(i) the whole or substantially the whole of which, at the time when it became subject to the 
trusts of the scheme, was situated [or formerly situated]! in one or more enterprise zones, 
and 

(ii) any part of which not so situated [or formerly situated]! was contiguous with land 
forming part of the scheme property which, at that time, was so situated [or formerly 
situated]!; 


(b) that, except as provided in paragraph (3)(b) below, the contributions of the participants 
are expended on— 


(1) the construction of, or the purchase of interests in, buildings or structures on that land, 
(ii) the provision of machinery or plant which is an integral part of such buildings or 
structures, 


as well as on the acquisition of, or of rights in or over, that land; 
(c) that so much of the expenditure referred to in sub-paragraph (b) above as is not— 


(1) expenditure on the acquisition of, or of rights in or over, the land itself; or 

(11) expenditure in relation to a building or structure, or to that part of a building or 
structure, which is not on land situated [or formerly situated]! in an enterprise zone, or 
(iii) expenditure on the provision of machinery or plant, 


is expenditure in relation to which Chapter I of Part I of the Capital Allowances Act 1968 
applies with the modifications specified in Schedule 13 to the Finance Act 1980?; 


(d) that the terms of the scheme secure that— 


(i) the contributions of the participants are all to be made within the same tax year and 
no contributions can be made by participants in any subsequent tax year; 

(ii), the capital expenditure referred to in sub-paragraph () above is to be incurred wholly 
in the tax year in which the participants make their contributions; | 
(iii) the nature of the rights and interests of all participants in the scheme 1 is the same; 

(iv) the rights and interests of the participants in the scheme cannot be purchased, or 
otherwise redeemed or cancelled, by the trustee in whole or in part except by way of 
distribution to the participants generally; 

(v) in relation to any arrangements which are entered into after the, ‘uakiing of these 
Regulations, the trustee is irrevocably authorised and obliged to undertake on behalf of the 
participants the responsibilities specified in regulation 5 and the duty once in every tax year 
to provide to the inspector in writing the information with respect to the preeeding t tax year 
concerning the participants in the scheme which is specified by regulation 6(2), 


(3) A unit trust scheme is an enterprise zone property scheme notwithstanding, that 
(a) the scheme property at any time consists also of— iin 4 jae 


(i) cash held temporarily by, the trustee pending its expenditure 2 as s mentioned 4 in para- 
graph (2)(b) above or sub-paragraph (5) below, or its distribution to. _ the Baapants 


generally; 

(ii) cash or other assets held by the trustee in connection with the management Gy the 
scheme property; or _ 
(b) the contributions of the participants are expended for qa incident: or arising 

out of, the expenditure referred to in paragraph (2)(b) above. Sie Mas Barty oats 


[(4) References in paragraph (2) of this Regulation to land fonneds situate in an enterprise 
zone or in One or more enterprise zones are references to land on which buildings or structures 
were constructed where the expenditure on such construction was incurred, We gs insured 
under a contract entered into, at a time when the land was in an enterprise zone, eing a ime not 


more than ten years after the land was first included in an enterprise rh le br a) 
104 3 


Notes—* CAA 1990 Pt 1. +4 
Amendments—! Words in pa NGM), Aid. (c)(ii) inserted by the IT (Definition of Unit Tru ist ‘Scheine) (Ame dndment 
Regulations, SI 1992/571 reg 3, with effect from 31 March 1992. 


? Para (4) added by SI 1992/571 reg 3, with effect from 31 March 1992. iol day To SDT HG! Y oni 0} 
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Responsibilities of trustee of an enterprise zone property scheme 


5— (1) The responsibilities of the trustee of an enterprise zone property scheme specified in this 
regulation are to negotiate and agree with the inspector on behalf of the participants— 


(a) the amount of any expenditure referred to in regulation 4(2)(b) which is— 


(i) capital expenditure of each of the participants for a chargeable period in relation to 
which Chapter I of Part I of the Capital Allowances Act 1968 applies, or applies with the 
modifications specified in Schedule 13 to the Finance Act 1980* and 
(ii) capital expenditure of each of the participants on the provision of machinery or plant 
in respect of which a writing-down allowance is to be or may be made in accordance with 
section 44 of the Finance Act 1971°; 


(b) where, in relation to a building or structure which forms part of the scheme property, an 
event occurs which gives rise or may give rise to a balancing allowance or a balancing charge 
to or on each of the participants, the amount of any sale, insurance, salvage or compensation 
moneys within the meaning of section 86(1) of the Capital Allowances Act 1968* relevant to 
that event; 

(c) the disposal value, calculated in accordance with section 44(6) of the Finance Act 19714 of 
any plant and machinery forming part of the scheme property which is or may be required to 
be brought into account by each of the participants for a chargeable period; 

(d) the amount of any profits or gains arising for each accounting period of the scheme. in 
respect of rents or receipts from the scheme property which are chargeable on the participants 
under Schedule A; 

(e) the amount of any interest of money or other annual profits or gains from scheme 
property which are chargeable on the participants under Schedule D. 


(2) The trustee of an enterprise zone property scheme shall also be responsible for providing 
within three months after the end of each accounting period of the scheme to each person who 
was a participant in the scheme at any time during that period, or to his personal representative 
as the case may be, a certificate showing in relation to that participant— 


(a) the parts of amounts of capital expenditure incurred in that period, and agreed with the 
inspector in accordance with paragraph (1)(a)(i) and (ii) above, which are attributable to his 
interest in the scheme at the time when the expenditure in question was incurred; 
(b) the parts of amounts of sale, insurance, salvage or compensation moneys in relation to 
events occurring in that period, and of the disposal values of plant and machinery agreed with 
the inspector in accordance with paragraph (1)(b) and (c) above, which are attributable to his 
interest in the scheme at the relevant time; 
(c) the parts of amounts agreed with the inspector to be chargeable under Schedule A or 
Schedule D, as the case may be, in accordance with paragraph (1)(d) and (e) above which are 
attributable to his interest in the scheme for any period in the accounting period in question 
during which he held that interest. 

Notes—? CAA 1990 Pt 1. 

»’ CAA 1990 s 24. 


© CAA 1990 s 154(1). 
4 CAA 1990 s 26(1), (2). 


Provision of information by trustee of an enterprise zone property scheme 
6— (1) The information concerning the participants in an enterprise zone property scheme 
which the trustee of the scheme shall once in every tax year provide to the inspector in writing 
with respect to the preceding tax year is that specified by paragraph (2) below. 
(2) The information specified by this paragraph is— 
(a) the name, address and tax office reference, and, if an individual resident in the United 
Kingdom at any time in the preceding tax year, the national insurance number, of each person 
who was a participant in the scheme at any time in that tax year; _ 
(b) in respect of each such participant, the interest which he had in the scheme at any such 


time; 
(c) a copy of any certificate referred to in regulation 5(2) which is supplied to a participant or 
his personal representative in relation to an accounting period of the scheme ending in, or at 


the same time as, the preceding tax year. 


Descriptions of a charitable unit trust scheme 


7— (1) A unit trust scheme is a charitable unit trust scheme if it is of one of the descriptions 
specified in paragraph (2) below. 
(2) Those descriptions are— 
- (a) a common investment fund established under section 22 of the Charities Act 1960 or 
~~ section 25 of the Charities Act (Northern Ireland) 1964; 
[(aa) a common deposit fund established under section 22A of the Charities Act 1960;]! 
(b) an investment fund or a deposit fund within the meaning of the Scheme scheduled to the 
- Church Funds Investment Measure 1958 or of the scheme contained in the First Schedule to 
the Methodist Church Funds Act 1960;.5 5 fF 
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(c) a fund held by the Church of Scotland Trust under the provisions of section 15 of the 
Church of Scotland Trust Order 1932 [or under the provisions of the Church of Scotland 
(Properties and Investments) Order 1994)’; 
[(ca) a fund held by the Church of Scotland General Trustees or the Church of Scotland 
Investors Trust under the provisions of the Church of Scotland (Properties and Investments) 
Order 1994;]° 
(d) a unit trust scheme under the terms of which— 
(1) the scheme property is held by the trustee on trust for charitable purposes only, and 
(ii) the participants are required to be bodies of persons established for charitable 
purposes only or trustees of trusts so established; 
and the income of the participants in which is in either case applied to charitable purposes 
only. 
Amendments—! Sub-para (2)(aa) inserted by the IT (Definition of Unit Trust Scheme) (Amendment No 2) Regulations, 
SI 1992/3133, with effect from 1 January 1993. 


2 Words in sub-para (2)(c) added and sub-para (2)(ca) inserted by the IT (Definition of Unit Trust Scheme) (Amendment) 
Regulations, SI 1994/1479 reg 2, with effect from 27 June 1994. 


Description of a limited partnership scheme 


8 A unit trust scheme is a limited partnership scheme when the scheme property is held on trust 
for the general partners and the limited partners in a limited partnership. 


Effect of Regulations 


9 These Regulations shall have effect in relation to distribution periods (within the meaning of 
section 354A*) beginning on or after 11th March 1988. 


Notes—* TA 1988 s 469. 


1988/1012 
Personal Pension Schemes (Minimum Contributions under the Social Security 
Act 1986) Regulations 1988 


Made by the Commissioners of Inland Revenue under TA 1988 s 649(4) 


Made... aio bas. bemanq nebugedoas: 
Laid before the House of Commons... . ..... + --. 9 June 1988 
Coming into Force. . .. . . . » sand topvelor odbte apts 


Commentary—Simon's Taxes E7.413. 


Citation and commencement 


1 These Regulations may be cited as the Personal Pension Schemes (Minimum Contributions 
under the Social Security Act 1986) Regulations 1988 and shall come into force on Ist July 1988. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“the Act” means the Income and Corporation Taxes Act 1988; 

“the Board” means the Commissioners of Inland Revenue; 

“tax week” means one of the successive periods in a tax year beginning with the first day of 
that year and every 7th day thereafter; the last day of a tax year (or, 1n the case of a tax year 
ending in a leap year, the last 2 days) to be treated accordingly as a separate tax week; 

“tax year” means the 12 months beginning with 6th April in any year. 


Recovery of any increase attributable to section 649 of the Act by the Secretary of State 
SIA 


Amendments—This regulation revoked by the Social Security Contributions (Transfer of Functions, etc) Act 1999 s 26(3), 
Sch 10 Pt II with effect from 1 April 1999, by virtue of the Social Security Contributions (Transfer of Functions, etc) 
Act 1999 (Commencement No 1 and Transitional Provisions) Order, SI 1999/527. 


Information 
4, Sat 


Amendments—These regulations revoked by the Social Security Contributions (Transfer of Functions, etc) Act 1999 s 26(3), 
Sch 10 Pt IL with effect from 1 April 1999 by virtue of the Social Security Contributions (Transfer of Functions, etc) 
Act 1999 (Commencement No 1 and Transitional Provisions) Order, SI 1999/527. 


Recovery of amounts representing basic rate tax 
6— (1) The like provisions as are contained in section 30 of the Taxes ane seniihs ‘Act 1970 
(recovery of overpayment of tax, etc) shall apply in relation to the payment by the Secretary of 
State of an amount by way of minimum contributions which— TONES 2 ep) 
(a) he was not required to pay, or ti ms (4) 
(b) he was required to pay but which he paid to other persons than the tristees or managers 
of the personal pension scheme to whom he should have made the payment == ° 
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as if an amount representing income tax at the basic rate on the amount paid had been income 
tax repaid to the person to, or in respect of, whom the amount was paid to which that person 
was not entitled. 


(2) An assessment made by virtue of this regulation shall be made by the Board and, subject to 
the provisions of these Regulations, the like provisions as are contained in the Taxes Manage- 
ment Act 1970 shall apply as if the assessment were an assessment to tax for the year of 
assessment in respect of which the amount was paid. 


Northern Ireland 
7 In relation to Northern Ireland, these Regulations shall have effect as if— 


_(@) references to the Secretary of State were references to the Department of Health and 
y Social Services for Northern Ireland; ...! 


59 ogre 


Amendments—! Para (4) and the word “and” immediately preceding it revoked by the Social Security Contributions 
(Transfer of Functions, etc) (Northern Ireland) Order, SI 1999/671 art 24(3) Sch 9 Pt II, with effect from | April 1999 (by 
virtue of the Social Security Contributions (Transfer of Functions, etc) (1999 Order) (Commencement No 1 and 
Transitional Provisions) Order (Northern Ireland), SR 1999/149, art 2(c), Sch 2). 


1988/1013 
Personal ‘Pension Schemes (Relief at Source) Regulations 1988 


Made by the Commissioners of Inland Revenue under TA 1988 s 639 


MVMadeies at Siurce) Ui roonmcnt) hep slous ot lisa) tele eS WOK ine NOSe) 
Laid before the House of Commons . . . . . . . . .9 June 1988 
COT CRIELORLOLCC ES aerate mere tm Ae once Ni miy <caem gift lion. 


Commentary—Simon's Taxes E7.407. 


Citation and commencement 


1 These Regulations may be cited as the Personal Pension Schemes (Relief at Source) Regula- 
tions 1988 and shall come into force on Ist July 1988. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“arrangements” means approved personal pension arrangements within the meaning of 
section 630; 

[“basis year” shall be construed in accordance with section 646B;]! 

“the Board” means the Commissioners of Inland Revenue; 

[“earnings threshold” has the meaning given by section 630(1);]! 

[“electronic signature” has the meaning given by section 7(2) of the Electronic Communica- 
tions Act 2000;]! 

“net contribution” means a contribution from which an individual deducts an amount equal 

to income tax at the basic rate by virtue of section 639(3) and (4); 

[“net relevant earnings” means relevant earnings computed in accordance with section 646;]? 

[““permitted maximum” has the meaning given by section 638(4);}? 

[qualifying post-cessation year” has the meaning given by section 646D(4) and (5);P 

[ 
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“relevant earnings” has the meaning given by section 644;]? 

‘relevant superannuation scheme” means a scheme or arrangement as defined in sec- 
tion 645(3); 

“retirement annuity contract or trust scheme” means a retirement annuity contract or trust 
scheme approved by the Board under Chapter III of Part XIV of the Act; 

“scheme” means an approved personal pension scheme within the meaning of section 630; 

“section” means a section of the Income and Corporation Taxes Act 1988; 

“tax month” means a period beginning on the 6th day of any month and ending with the 5th 
day of the following month; 

“vear of assessment” means a year beginning with 6th April in any year and ending with Sth 
April in the following year. 


(2) The Table below indexes other definitions in these Regulations— 


Term defined Regulation 
annual claim 8 
interim claim 8 


Amendments—! Definitions of “basis year”, “earnings threshold”, “electronic signature” inserted by the Personal Pension 
Scheme (Relief at Source) (Amendment) Regulations, SI 2000/2315 reg 3 with effect for personal pension schemes after 
5 April 2001. 

2 Definitions of “net relevant earnings”, “permitted maximum”, “qualifying post-cessation year”, and “relevant earnings” 
substituted for the definitions of “net relevant Schedule E earnings” and “relevant Schedule E earnings” by , 
SI 2000/2315 reg 3 with effect for personal pension schemes after 5 April 2001. 
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Prescribed cases and conditions: introductory 


3 Regulation 4 prescribes the cases in which, and regulations 5 to 7 the conditions subject to 
which, relief under section 639 shall be given in accordance with subsections (3) and (4) of that 
section. 


Prescribed cases 


4 The prescribed cases are cases where [an individual is eligible, by virtue of satisfying the 
provisions of section 632A of the Taxes Act, to make contributions for a year of assessment to 
the approved personal pension scheme concerned]! 


Amendments—! Words substituted by the Personal Pension Scheme (Relief at Source) (Amendment) Regulations, 
SI 2000/2315 reg 4 with effect for personal pension schemes after 5 April 2001. 


Prescribed conditions 


5— (1) The condition prescribed in this regulation is that an individual shall furnish ...' to the 
scheme administrator before ...! the time specified in paragraph (3) the particulars specified in 
paragraph (2). ‘ 
(2) The particulars specified in this paragraph are— 
(a) his full name and [permanent residential address including, where the address is in the 
United Kingdom, the postcode]; 
(b) his date of birth; 
(c) his national insurance number[, unless aged under 16 or a citizen of a country outside the 
United Kingdom who is not resident in the United Kingdom,]! 
[(d) except where the scheme is an occupational pension scheme within the meaning of 
section | of the Pension Schemes Act 1993, the category of status specified in paragraph (2A) 
that is applicable in his case or, if more than one category is applicable, the one that is his 
principal source of income; 2 
[(e) in the circumstances specified in paragraph (2B), the requisite evidence, that is to say— 


(i) a declaration specifying the year of assessment concerned, or an earlier year of 
assessment not being more than five years preceding that year, as the basis year for the 
purposes of section 646B (presumption of same level of releyant earnings etc for 5 years); 
(ii) where the individual is an employee, the full names and addresses of all those 
employers who have paid, or will pay, net relevant earnings to him; and 
(iii) the particulars specified in paragraph (2C) for the basis year. ie 

[(2A) The categories of status specified in this paragraph for the deg ase of paragraph (2)(@) 
are as follows— 


(a) employed, that is, a person chargeable to tax under Schedule E for the year of assessment 
concerned in respect of emoluments from an office or employment held by him; 

(b) a person chargeable to tax under Schedule E for the year of assessment concerned in 
respect of a pension; 

(c) self-employed, that is, a person chargeable to tax under Schedule D for the year of 
assessment concerned in respect of annual profits or gains arising or accruing from any trade, 
profession or vocation carried on by him; 

(d) a child under the age of 16; 

(e) other status not falling within any of sub-paragraphs (a) to (d) nite: in 1 Fervalsa to that 
status, specifying which of the following is applicable in his case or, if more ae one, the most 
applicable — 


(1) caring for one or more children aged under 16, 

(ii) caring for a person aged 16 or over, 

(iii) in full time education, 

(iv) unemployed, or 

(v) other.} 
[(2B) The circumstances specified in this paragraph are where the total contributions to be made 
by the individual and, where he is an employee, his employer for. the year of assessment 
concerned will exceed the earnings threshold, and the year of assessment either— 


(a) is not a year already specified in a declaration under paragraph (2)(e)() as the’ > basis year 
or is not one of the 5 years of assessment following that year,or; 90) 0) & 
(b) is such a year but the total contributions to be made by the individual and, where he is an 
employee, his employer for that year will exceed the permitted maximum based d on wae net 
relevant earnings of the individual in the basis year specified in the declaration.]}> ~ 
[(2C) The particulars specified in this paragraph are— dus maa . vn 
(a) where the individual is an employee, one of the following— sss lant aa 
(i) a copy of his payslip or Inland Revenue Form P60 ae relevant oe for the 
basis year; 601 aisenbivoin? 
(ii) a declaration of his employer, signed by the employer or a person ontutalednby ee 
employer, stipulating the amount of remuneration paid to the employee for the basis 
or, where the basis year is the current year, an estimate of he isa! of remuneration to. 
paid to the employee for that year; so, CHESOONE 12, 
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(iii) a copy of the self-assessment included in the individual’s income tax return for the 
basis year; 

(iv) such other particulars of relevant earnings as may be required by notice in writing 
given by, the Board; 


(b) where the individual is self-employed, one of the following— 


(i) a copy of the accounts for the basis year of the individual’s trade, profession or 
vocation; 

(ii) a copy of the income tax return for the basis year of the individual, or of the 
self-assessment included in that return, showing net relevant earnings of the individual; 
(iii) such other particulars of relevant earnings as may be required. by notice in writing 
given by the Board.]}? 


j((2D) The reference in paragraph (2C)(a)(11) to a declaration includes a declaration produced in 

electronic form and incorporating an electronic signature of the employer.}* 

[(3) The time specified in this paragraph is— 
(a) in relation to the particulars specified in paragraph (2)(a) to (d), the time at which the 
individual first pays a net contribution; 
(4) in relation to the particulars specified in paragraphs (2)(e) and (2C), immediately after the 
expiry of thirty days following the day on which the individual first pays a net contribution for 
the year of assessment concerned that, when aggregated with previous contributions made by 
him for that year, exceeds the earnings threshold or, as the case may be, the permitted 
maximum based on the net relevant earnings. of the individual in the basis year.]? 

Amendments—! Words revoked in para (1), words substituted in para (2)(a), and words added in para (2)(c) by the Personal 
Pension Scheme (Relief at Source) (Amendment) Regulations, SI 2000/2315 regs 5, 6 with effect for personal pension 
schemes after 5 April 2001. 

2, Sub- -paras (2)(d), (e), and para (3) substituted for paras (2)(d) to (f) by SI 2000/2315 regs 6, 8 with effect for personal 


pension schemes after 5 April 2001. 
3 Paras (2A)-(2D) inserted by SI 2000/2315 regs7 with effect for personal pension schemes after 5 April 2001. 


6— (1) The condition prescribed in this regulation is that an individual shall furnish to the 
scheme administrator before ...' the time specified in paragraph (3) the certificates specified in 
paragraph (2). 
(2) The certificates specified in this paragraph are certificates which show— 
(a) that, except where subsection (4) or subsection (5) of section 645 applies, the individual is 
not participating in a relevant superannuation scheme, 
(b) whether or not the individual is paying contributions under other arrangements or under 
a retirement annuity contract or trust scheme; 
(c) that the total contributions which the individual— 
(i) is paying under any arrangements or scheme referred to in sub-paragraph (b), and 
(11) will pay under the arrangements to which the certificate relates 
do not together exceed [the maximum amount permitted under section 640]!; 
[(d) that the individual’s eligibility to make contributions for the year of assessment con- 
cerned arises by virtue of section 632A(4) (actual net relevant earnings), the individual does 
not fulfil any of the conditions in section 632A(6) to (9), and his net relevant earnings do not 
fall within section 644(5).]? 
[(3) The time specified in this paragraph is— 
(a) in relation to the certificate specified in paragraph (2)(a), (b) or (¢c)— 
(i) the time at which the individual first pays a net contribution; 
(ii) the time at which the individual makes a declaration in accordance with regula- 
tion 5(2)(e)(i) specifying a year of assessment as the basis year for the purposes of 
section 646B; 
(b) in relation to the certificate specified in paragraph (2)(d), the time at which the individual 
first pays a net contribution, being a time when his eligibility to do so arises by virtue of 
section 632A(4) and he does not fulfil any of the conditions in section 632A(6) to (9). 
Amendments—! Words in para (1) revoked, and words in para (2)(c) substituted by the Personal Pension Scheme (Relief at 


Source) (Amendment) Regulations, SI 2000/2315 regs 9, 10 with effect for personal pension schemes after 5 April 2001. 
2 Paras (2)(d), (3) substituted by SI 2000/2315 regs 10, 11 with effect for personal pension schemes after 5 April 2001. 


1 (1) The condition prescribed in this regulation is that on every occasion on which an 
individual furnishes particulars or a certificate (or both) in accordance with regulation 5 or 6 he 
shall furnish the declarations specified in paragraph (2). 
(2) The declarations specified in this paragraph are declarations ...' by the individual to the 
effect that— 1s 

. (a) in relation to 

> (i) the particulars iecifiedsl in regulation 5(2), they are to the iret of the knowledge and 
>> belief of the individual correct and complete; _ 
»/) (ii)) a certificate specified in regulation 6(2), it is to the best of the knowledge and belief of 

the individual correct; 
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[(b) the individual will, not later than the date specified in paragraph (3), give notice to the 
administrator if an event occurs as a result of which the individual, having regard to 
section 632A(3) to (9), will no longer be eligible to make contributions.]! 


[(3) The date specified for the purposes of sub-paragraph (4) of paragraph (2) is the 5th April in 
the year of assessment in which the event referred to in that sub-paragraph occurs or the date 
that is 30 days following the occurrence of that event, whichever is the later.]? 


[(4) Certificates furnished under regulation 6, and declarations furnished under this regulation, if 
in writing, shall be signed by the maker of the certificates or declarations. |? 


{[(5) Where particulars, certificates or declarations furnished by an individual under regulation 5 
or 6 or this regulation are not in writing, the scheme administrator may— 


(a) make a declaration in writing on behalf of the individual that the particulars or (as the 
case may be) the terms of the certificates or declarations so furnished are those recorded in the 
declaration, and 
(b) send a copy of the declaration to the individual.|? 
[(6) Subject to any corrections notified by the individual to the scheme administrator within the 
period of 30 days following the date on which the copy of the declaration referred to in 
paragraph (5) was sent to the individual, and incorporated in a new declaration made by the 
scheme administrator, any such declaration shall take effect as from the date on which the copy 
of it was sent to the individual in accordance with that paragraph.}? 


[(7) Particulars, certificates or declarations furnished by an individual under regulation 5, 6 or 
this regulation shall be regarded as furnished in writing for the purposes of this regulation if 
they are furnished— 


(a) by telephonic facsimile transmission, or 
(b) by electronic communication containing an electronic signature of the individual.]? 


[(8) Declarations made by the scheme administrator under paragraph (5) of this regulation shall 
be regarded as made in writing if they are produced by electronic means; and the copy of a 
declaration to be sent to the individual in accordance with sub-paragraph (b) of that paragraph 
may be sent by telephonic facsimile transmission or by electronic communication. |? 
Amendments—! The word “signed” in para (2) revoked, and sub-para (b) substituted by the Personal Pension Scheme 
(Relief at Source) (Amendment) Regulations, SI 2000/2315 reg 12 with effect for personal pension schemes after 5 April 


2001. 
? Paras (3)-(8) added by SI 2000/2315 reg 13 with effect for personal pension schemes after 5 April 2001. 


Claims: introductory 


8— (1) Amounts recoverable by a scheme administrator under section 639(4)(b) shall be 
recovered on a claim made to the Board for the purpose of these Regulations. 
(2) Subject to paragraph (3), a claim shall be for a year of assessment (“annual claim”). 
3) A claim may also be made in accordance with regulation 9 for a tax month (“interim claim”). 
[((3A) No annual claim or interim claim may be made in respect of contributions made by an 
Individual in a year of assessment that exceed the earnings threshold unless that year of 
assessment is— 

(a) the basis year specified in a declaration under regulation 5(2)(e)(i), 

(b) one of the 5 years of assessment following that year, or 

(c) a qualifying post-cessation year.]! 
(4) Notwithstanding the provisions of any other enactment, the Board shall not be under an 


obligation to make any payment under regulation 9 or 10 earlier than the end of the month 
following the month in which the claim is received. 


— 


Amendments—! Para (3A) inserted by the Personal Pension Scheme (Relief at Source) (Amendment) Regulations, 
SI 2000/2315 reg 14 with effect for personal pension schemes after 5 April 2001. 


Interim claims 


9— (1) Subject to paragraph (3), an interim claim for a tax month may be made by a scheme 
administrator within 6 months after the end of the tax month for which it is made. 


(2) A claim under this regulation may not be based on an estimate but may only be made to 
recover an amount deducted in respect of contributions paid in the tax month. 


(3) An interim claim may not be made for the tax month ending 5th October or any subsequent 
month until the annual claim for the preceding year of assessment has been ss by the scheme 
administrator and received by the Board. 


(4) If the amount claimed is established to the Board’s satisfaction they shall pay the amount to 
the claimant; if they are not so satisfied they shall pay to the claimant any lesser amount 
established to their satisfaction. 50219 


(5) Where a scheme administrator discovers that an amount paid to him under paragraph 
was excessive he shall bring into account in the interim claim made by him next: after th 
discovery (in this regulation referred to as “the subsequent claim”) the amount of the excess; aa 
if that amount exceeds the amount deducted in respect of the tax month “a which the 
subsequent claim is made— > bri ont 
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(a) the scheme administrator shall repay the amount of the excess to the Board with the 
claim; and 

(b) if he fails so to do that amount shall immediately be recoverable by the Board in the same 
manner as tax charged by an assessment on the scheme administrator which has become final 
and conclusive. 


Annual claims 


10— (1) An annual claim for a year of assessment may, subject to paragraph (2), be made at any 
time within 6 years after the end of the year of assessment. 


(2) Where in relation to any year of assessment a scheme administrator has received and not 
repaid in full any amount on an interim claim he shall within 6 months after the end of the year 
yof assessment make an annual claim. 


(3) A claim under this regulation— 


(a) may not be based on an estimate but may only be made to recover an amount deducted in 
respect of contributions [paid in respect of]' the year of assessment, and 

(6) shall bring into account payments made in respect of the year of assessment; and for the 
purpose of this regulation “aggregate interim payments” means the aggregate of payments 
made (and not repaid) on interim claims. 


(4) Where the aggregate of the interim payments shown by an annual claim exceeds the amount 
deducted for the year of assessment— 
(a) the scheme administrator shall repay the amount of the excess to the Board with the 
claim; and 
(b) if he fails so to do, that amount shall immediately be recoverable by the Board in the same 
manner as tax charged by an assessment on the scheme administrator which has become final 
and conclusive. 


(5) If a scheme administrator fails to make an annual claim under paragraph (2) within the time 
limited by that paragraph, the Board may issue a notice to the scheme administrator showing the 
aggregate interim payments for the year, and stating that the Board are not satisfied that the 
amount due to the scheme administrator for the year of assessment exceeds the lower amount 
stated in the notice. 

(6) If an annual claim is not delivered to the Board within 14 days after the issue of a notice 
under paragraph (5), the amount of the difference between the aggregate amount and the 
amount stated in the notice shall immediately be recoverable by the Board in the same manner as 
tax charged by an assessment on the scheme administrator which has become final and 
conclusive. 

(7) Where an annual claim has been made and the scheme administrator subsequently discovers 
that an error or mistake has been made in the claim the scheme administrator may make a 
supplementary claim within the time limited by paragraph (1). 


Amendments—! Words in para (3)(a) substituted by the Personal Pension Scheme (Relief at Source) (Amendment) 
Regulations, SI 2000/2315 reg 15 with effect for personal pension schemes after 5 April 2001. 


Claims: supplementary provisions 


11— (1) Section 42 of the Taxes Management Act 1970 (procedure for making claims) shall not 
apply to a claim under these Regulations. 


(2) No appeal shall lie from the Board’s decision on an interim claim. 
(3) An appeal shall be to the Special Commissioners from the Board’s decision on an annual 


claim, and the appeal shall be brought by giving written notice to the Board within 30 days of 
receipt of written notice of the decision. 


(4) No payment made or other thing done on or in relation to an interim claim shall prejudice 
the decision on an annual claim. 


(5) The like provisions as are contained in Part V of the Taxes Management Act 1970 (appeals 
and other proceedings) shall apply to an appeal under paragraph (3), and on an appeal the 
Special Commissioners may vary the decision appealed against whether or not the variation is to 
the advantage of the appellant. 


(6) All such assessments, payments and repayments shall be made as are necessary to give effect 
to the Board’s decision on an annual claim, or to any variation of that decision on appeal. 


(7) Claims under these Regulations— 
(a) shall contain such information and be in such form as the Board may prescribe (and forms 
prescribed for annual claims may require a report to be given by the scheme administrator’s 
auditor); 
(b) shall contain declarations to the effect that— 
(i) sufficient records in respect of the scheme are maintained so as to enable the 
requirements of these Regulations to be satisfied, and 
(ii) the information contained in the claim (including the declaration referred to in 
paragraph (i)) is correct; and 
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(c) shall be signed by the scheme administrator or by an authorised representative in the 
service of the scheme administrator. 


Recovery on withdrawal of approval of schemes or of arrangements 


12 Where a scheme administrator gives to the Board information in accordance with regula- 
tion 14(2) he shall at the time that he gives the information— 


(a) pay to the Board the amount (if any) referred to in regulation 14(3)(d); and 

(b) if he fails so to do, that amount shall immediately be recoverable by the Board in the same 
manner as tax charged by an assessment on the scheme administrator which has become final 
and conclusive. 


Recovery of amounts by assessment 


13— (1) The like provisions as are contained in section 30 of the Taxes Management Act 1970 
(recovery of overpayment of tax, etc) shall apply in relation to the payment by the Board of an 
amount— 


(a) paid under these Regulations to which a scheme administrator was not entitled, or 
(b) recoverable from a scheme administrator under regulation 9(5), regulation 10(4) or (6) or 
regulation 12, 

as if it had been income tax repaid to the scheme administrator to which he was not entitled. 


(2) An assessment made by virtue of this regulation shall be made by the Board and, subject to 
the provisions of these Regulations, the like provisions as are contained in the Taxes Manage- 
ment Act 1970 shall apply as if the assessment were an assessment to tax for the year of 
assessment in respect of which the amount was paid or is recoverable, 


Information 
14— (1) The Board may by notice in writing require any person who is, or who at any time has 
been— 


(a) a Scheme administrator to whom net contributions have been paid, or 
(b) an individual who has paid such contributions, 


to give to them within such time (not being less than 14 days) as may be Pes in the notice 
such information and in such form as may be prescribed in the notice. 


(2) If the Board by notice under section 650 withdraw their approval of a _ scheme, or of 
arrangements made in accordance with it and under which net contributions have been paid, the 
scheme administrator shall within 30 days give to the Board in relation to, that scheme, or to 
those arrangements, the information prescribed in paragraph (3). 
(3) The information prescribed in this paragraph is— 
(a) the full name, address, national insurance number, and where known tax office reference 
of each individual who has paid net contributions after the date specified in the notice in 
relation to the scheme, or to. the arrangements, as the case may be (in this regulation referred 
to as “the relevant contributions” ); 
(b) the amount of the relief obtained under section 639(1) by means of the relevant 
contributions; 
(c) the amount of such relief actually due; and 
(d) the difference between the relief referred to in sub-paragraph (6) and a ae to in 
sub-paragraph (c). 
(4) If an individual who has paid net contributions fails to comply with tlie Ces of 
regulations 5 to 7, the scheme administrator to whom such contributions have been made shall 
within 30 days give to the Board the information prescribed in paragraph Che 


(5) The information prescribed in this paragraph is— 


(a) the full name, address, national insurance number, and where known ae office reference 

of the individual; 

(>) the amount of relief obtained by him under section 639(1) by means of such contribu- 

tions; 

(c) the amount of such relief actually due; and 

(d) the difference between the relief referred to in sub- -paragraph 6) and that referred to in 

sub-paragraph (c). 

Inspection of records uy soreeab @ br 

15— (1) Every scheme administrator to whom net contributions have been paid shall, whenevet 
required so to do, make available for inspection by a person authorised by the Board for that 
purpose all books, documents and other records (including all particulars, certificates and 
declarations furnished under regulations 5 to 7) in his possession or oss. his control relating 


to— ob tisha, Heras (s) 
(a) such contributions paid to him, soot Marsiamthseat ip 
(b) the scheme and the arrangements made in accordance swith, aaa under which the 
contributions were paid, and olntes dah. th 


(c) the individual who paid the contributions. ISTIOS } der resieg 
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(2) Where records are maintained by computer the scheme administrator shall provide the 
person making the inspection with all facilities necessary to obtain information from them. 

(3) Subject to paragraph (4), all books, documents and records referred to in paragraph (1), shall 
be preserved by the scheme administrator so as to be available for inspection under this 
regulation for a period of six years following the termination of the scheme, or of arrangements 
made in accordance with it, to which they relate. 

(4) All particulars, certificates and declarations furnished under regulations 5 to 7. shall be so 
preserved for a period of six years following the date on which the individual to whom they 
relate ceased to make net contributions. 


1988/1347 
) Income Tax (Interest Relief) (Housing Associations) Regulations 1988 
Note—These regulations lapsed on the repeal of the enabling authority by the Finance Act 1999, ss 38(8), 139, Sch 4, 
para 13(a), Sch 20, Pt III(7), in relation to any payment of interest made on or after 6 April 2000 (whenever falling due), 
any payment of interest made before that date but not before 9 March 1999 of any interest that was not due until on or 
after 6 April 2000, or any payment of interest made before 6 April 2000 but not before 9 March 1999 under or in 


accordance with any scheme made for a tax-avoidance purpose on or after 9 March 1999 (whether or not before the 
making of the payment). 


1988/1436 
Occupational Pension Schemes (Transitional Provisions) Regulations 1988 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1989/469 
Personal Equity Plan Regulations 1989 


Made by the Treasury under TA 1988 s 333 and CGTA 1979 s 149D, now TCGA 1992 s 151; 
see TCGA 1992 Sch 11 para 29 


Mad? osreriiritad iy + 200GyaRtingh: eantnh sie diem eon McA eOtAdarchdlGsy 
Laid before the House of Commons... ... . 14. March 1989 
COOH MAS INTOM OT CO eee nen ee mL ne Se oe MEAN OMA DIE 1 Oe 


Commentary—Simon's Taxes Division E3.4. 
Revocation—These Regulations, other than reg 4(1), revoked by the Personal Equity Plan (Amendment) Regulations, 
SI 2007/2120 regs 2, 4 with effect from the tax year 2008-09. 


General conditions for plans and subscriptions to plans 

4— /[(1) A plan which, immediately before 6th April 2008, is— 

(a) held by a plan investor, and 

(b) exempt from tax under regulation 17, 
shall be treated, on and from the 6th April 2008, as an account, set up as a stocks and shares 
account and made up of a_ single stocks and shares component only, within the meaning in 
regulation 4(1) of the Individual Savings Account Regulations 1998. ]?.? 

1 


Amendments—' These Regulations, other than reg 4(1), revoked by the Personal Equity Plan (Amendment) Regulations, 
SI 2007/2120 regs 2, 4 with effect from the tax year 2008-09. ¢ Faet j : 

2 Para (1) substituted by the Personal Equity Plan (Amendment) Regulations, SI 2007/2120 regs 2, 3 with effect from 6 April 
2008. 

3 Para (1) revoked by the Personal Equity Plan (Amendment) Regulations, SI 2007/2120 regs 2, 4 with effect from 5 April 
2009. 


1989/1297 
Taxes (Interest Rate) Regulations 1989 


Made by the Treasury under FA 1989 s 178 


Modes: wesnees bag Wages co). “cot hinge: go reonoias Ae ZslubprlVS9 
Laid before the House of Commons. . . . . . . .., 28 July 1989 
Coming into Force... . . POL AUCIST LaDy 


Commentary—Simon's Taxes A4.523, D1.1348, D1.1349; E4.632; 111.405, 111.532. 


Citation and commencement 


1 These Regulations may be cited as the Taxes (Interest Rate) Regulations 1989 and shall come 
into force on 18th August 1989. , , 


atel Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 
»-[“the 1998 Regulations” means the Corporation Tax: (Instalment Payments Regula- 
tions 1998;]! g2ebi los 
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“established rate” means— 


(a) on the coming into force of these Regulations, 14 per cent per annum; and 
(b) in relation to any date after the first reference date after the coming into force of these 
Regulations, the reference rate found on the immediately preceding reference date; 


[“operative date” means— 


(a) the [twelfth]? working day after the reference date, or 
(b) where regulation 3ZA or 3BA applies— 


(i) where the reference date is the first Tuesday, the day which is the Monday next 
following the first Tuesday, or 

(ii) where the reference date is the second Tuesday, the day which is the Monday next 
following the second Tuesday;]? 


[“reference date” means— 


(a) the ...4 working day following the day on which the most recent meeting of the 
Monetary Policy Committee of the Bank of England took place, or 
(b) where regulation 3ZA or 3BA applies— 


(i) the day which is the Tuesday next following the day on which that meeting took 
place (“the first Tuesday”), and 
(11) the day which is the Tuesday (“the second Tuesday”) occurring two weeks after the 
first Tuesday;]* 
“section 178” means section 178 of the Finance Act 1989; 
“working day” means any day other than a non-business day within the meaning of section 92 
of the Bills of Exchange Act 1882. 


[(2) In these Regulations the reference rate found on a reference date is the official bank rate 
determined by the most recent meeting of the Monetary Policy Committee of the Bank of 
England.}° 


Amendments—'! Words in para (1) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 3 
with effect for accounting periods ending on or after | July 1999 by virtue of the Finance Act 1994, Section 199 
(Appointed Day) Order, SI 1998/3173 art 2. 

? In para (1), definitions of “operative date” and “reference date” substituted by the Taxes and Duties (Interest Rate) 
(Amendment) Regulations, SI 2008/3234 reg 2 with effect from 7 January 2009. 

> In definition of “operative date” word substituted for word “eleventh”, in definition of “reference date” word “second” 
revoked, and para (2) substituted, by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 
regs 2, 3 with effect from 12 August 2009. Para (2) previously read as follows— 


“(2) In these Regulations the reference rate found on a reference date is the percentage per annum found by averaging 
the base lending rates at close of business on that date of— 


(a) Bank of Scotland, 

(b) Barclays Bank ple, 

(c) Lloyds Bank ple, 

(d) Midland Bank ple, 

(e) National Westminster Bank ple, and 
(f) The Royal Bank of Scotland ple, 


and— 


(1) where regulation 3ZA applies, if the result is not a multiple of one-quarter, rounding the result up to the nearest 
amount which is such a multiple, 

(ii) where regulation 3BA applies, if the result is not a multiple of one-quarter, rounding the result down to the 
nearest amount which is such a multiple, 
(iii) in any other case, if the result is not a whole number, rounding the result to the nearest such number, with any 
result midway between two whole numbers rounded down.”. 


[Applicable rate of interest equal to zero 


2A In determining the rate of interest applicable under section 178 for any purposes mentioned in 

these Regulations, if the result is less than zero the rate shall be treated as zero for those 

purposes. ]'? 

Amendments—! This para inserted by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2008/3234 reg 2 
with effect from 7 January 2009. 


? This reg revoked by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 regs 2, 4 with effect 
from 12 August 2009. 


[Applicable rates of interest on unpaid tax, tax repaid and repayment supplement] 
[3— (1) For the purposes of— . 
(a) [section 86 (except where regulation 3AA(1)(aa) applies) and section 88} of the Taxes 
Management Act 1970, 
[(aa) section 59C of the Taxes Management Act 1970, as it applies to any income tax or 
capital gains tax which has become payable in accordance with— 
(i) section 55 of that Act, so far as it relates to an amendment or an erica ee referred to 
in paragraphs (a) and (5) of subsection (1) of that section, or 
(11) section 59B of that Act, 
(ab) section 103A of the Taxes Management Act 1970, so far as it relates to— 
(i) any person who may be required by a notice under section 8, 8A or 12AA of that Act 
(or under any of those sections as extended by section 12 of that Act) to make and deliver 
a return for a year of assessment or other period, and anoid 
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(ii) income tax or capital gains tax.}* 


(6) [section L18F of, and paragraph 6B of Schedule 3 to}’ the Income and Corporation Taxes 
Act 1988, ... 

[(ba) section 71(8A) of the Social Security Administration Act 1992 and section 69(8A) of the 
Social Security Administration (Northern Ireland) Act 1992, as they have effect in any case 
where the amount recoverable referred to in each of those sections is in respect of working 
families’ tax credit or disabled person’s tax credit, and paragraph 8 of Schedule 4 to the Tax 
Credits Act 1999;]° 

(c) paragraph 6(2)(a) of Schedule 1 to the Social Security Contributions and Benefits 
Act 1992, [... 

(d) section 15A of the Stamp Act 1891,] 4[; and]’ 

[(e) sections 87 and 88 of the Finance Act 2003.]’ 


the rate applicable under section 178 shall, subject to paragraph (2), be 8.5 per cent per annum. 


(2) Where, on a reference date after lst January 1997, the reference rate found on that date 
differs from the established rate, the rate applicable under section 178 for the purposes of the 
enactments referred to in paragraph (1) shall, on and after the next operative date, be the 
percentage per annum found by applying the formula specified in paragraph (3). 


(3) The formula specified in this paragraph is— 
RRS. 


where RR is the reference rate referred to in paragraph (2).]! 


Note—The rate of interest under this Regulation changes periodically in accordance with the specified formula. Changes are 
announced by HMRC press release. The rate applicable at any given time can be obtained from Simon's Taxes, Binder | 
and from Simon's Weekly Tax Intelligence. 

Amendments—! This regulation substituted by the Taxes (Interest Rate) (Amendment No 4) Regulations, SI 1996/3187, 
with effect from 31 January 1997. 

? Words in sub-para (1)(4) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1997/2707 with effect 
from 9 December 1997. 

3 Sub-paragraphs 3(1)(aa) and (ab) inserted by the Taxes (Interest Rate) (Amendment) Regulations, SI 1998/310, with effect 
from 9 March 1998. 

+ In para (1), word “and” in sub-para (6) revoked, word “and” in sub-para (c), and the whole of sub-para (d) inserted by the 
Taxes (Interest Rate) (Amendment No 3) Regulations, SI 1999/2538 reg 3 with effect from 1 October 1999. 

> Words in para (1)(a) substituted by the Taxes (Interest Rate) (Amendment No 1) Regulations, SI 2001/204 reg 3, with 
effect from 6 March 2001. Words previously read “sections 86 and 88”. 

© Para (1)(ba) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 2001/254 reg 3, with effect from 
7 March 2001. 

7 In para (1), words in sub-para (c) revoked, word in sub-para (d) inserted, and sub-para (e) inserted, by the Taxes (Interest 
Rate) (Amendment) Regulations, SI 2005/2462 regs 2, 3 with effect from 26 September 2005. 


[3AA— (1) For the purposes of— 
(a) sections 86A and 87 of the Taxes Management Act 1970, 
[(aa) section 86 of the Taxes Management Act 1970 as it has effect in relation to accounting 
periods of companies ending before lst October 1993 (interest on unpaid assessed corporation 
tax),}* 
(b) paragraph 3 of Schedule 16A to the Finance Act 1973, 
(c) paragraphs 15 ...° of Schedule 2, and paragraph 8 of Schedule 5, to the Oil Taxation 
Act 1975, 
(d) paragraph 59 of Schedule 8 to the Development Land Tax Act 1976,° 
e 2 


(f) section 825 of, and paragraph 3 of Schedule 19A to, the Income and Corporation Taxes 
Act 1988,° 


rate applicable under section 178 shall, [except where regulation 3AC applies and}* subject to 
paragraph (2), [be— 

(1) where paragraph (aa) above applies, 6.5 per cent per annum; 

(ii) in all other cases, 6.25 per cent per annum.]* 


(2) Where, on a reference date after Ist January 1997, the reference rate found on that date 
differs from the established rate, the rate applicable under section 178 for the purposes of the 
enactments referred to in paragraph (1) shall, on and after the next operative date, be the 
percentage per annum found by applying the formula specified in paragraph (3) ...°. 


[(3) The formula specified in this paragraph is— 
RR + 2.5, 
where RR is the reference rate referred to in paragraph (2).]°]! 


Note—The rate of interest under this Regulation changes periodically in accordance with the specified formula. Changes are 
announced by HMRC press release. The rate applicable at any given time can be obtained from Simon's Taxes, Binder | 
and from Simon's Weekly Tax Intelligence. 
Amendments—! This regulation inserted by Taxes (Interest Rate) (Amendment No 4) Regulations, SI 1996/3187, with effect 
from 31 January 1997. } 
2 Sub-para (1)(e) revoked by the Taxes (Interest Rate) (Amendment No 3) Regulations, SI 1999/2538 reg 4 with effect from 
1 October 1999, 

3 Words inserted by Taxes (Interest Rate) (Amendment No 4) Regulations, SI 1999/2637 reg 4 with effect from 14 October 
1999, 

4 Para (1)(aa) inserted and words at end of para (1) substituted by the Taxes (Interest Rate) (Amendment No 1) 
Regulations, SI 2001/204 reg 4, with effect from 6 March 2001. Words previously read “be 6.25% per annum”. 
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> In para (1)(c), words “and 16” revoked, para (1)(d), (f) revoked, in para (2), words revoked, and para (3) substituted, by 
the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 regs 2, 5 with ctl from 12 August 2009. 
Revoked words in para (2) previously read as follows— 


“and, if the result is not a multiple of one-quarter, rounding the result down to the nearest amount which is such a 
multiple”. 
Para (3) previously read as follows— 
“(3) The formula specified in this paragraph is— 


(RR + 2.5) (100 = BR) 


100 


where RR is the reference rate referred to in paragraph (2) and BR is the percentage at which income tax at the basic 
rate is charged for the year of assessment in which the reference date referred to in that paragraph falls.”. 


[3AB— (1) For the purposes of— 


(a) section 824 of the Income and Corporation Taxes Act 1988, 

(b) paragraph 6(2)(b) of Schedule 1 to the Social Security Contributions and Benefits 
Act 1992, .... 

(c) section 283 of the Taxation of Chargeable Gains Act 1992. 

[(d) section 92 of the Finance Act 1986, ...* 

(e) section 110 of the Finance Act 1999,/? [; and]? 

[(f) section 89 of the Finance Act 2003.]° 


the rate applicable under section 178 shall, subject to paragraph (2), be 4 per cent per annum. 


(2) Where, on a reference date after Ist January 1997, the reference rate found on that date 
differs from the established rate, the rate applicable under section 178 for the purposes of the 
enactments referred to in paragraph (1) shall, on and after the next operative date, be the [higher 
of— 


(a) 0.5% per annum, and 
(b) the percentage per annum found by applying the formula specified in paragraph eh, 


{(3) The formula specified in this paragraph is— 
RR.=,1, 
where RR is the reference rate referred to in paragraph (2).]*]! 


Note—The rate of interest under this Regulation changes periodically in accordance with the specified formula. Changes are 
announced by HMRC press release. The rate applicable at any given time can be obtained from Simon's Taxes, Binder | 
and from Simon's Weekly Tax Intelligence. 

Amendments—! This regulation inserted by the Taxes (Interest Rate) (Amendment No 4) Regulations, SI 1996/3187, with 
effect from 31 January 1997. 

> Word “and” in sub-para (1)(b) revoked, and sub-paras (1)(d), (e) inserted, by the Taxes (Interest Rate) (Amendment No 3) 
Regulations, SI 1999/2538 reg 5 with effect from 1 October 1999. 

> In para (1), word in sub-para (d) revoked, word in sub-para (e) inserted, and sub-para (f) inserted, by the Taxes (Interest 
Rate) (Amendment) Regulations, SI 2005/2462 regs 2, 4 with effect from 26 September 2005. : 

4 In para (2), words substituted, and para (3) substituted, by the Taxes and Duties (Interest Rate) (Amendment) 
Regulations, SI 2009/2032 regs 2, 7 with effect from 12 August 2009. Substituted words in para @) previously read as 
follows— 

“percentage per annum found by applying the formula specified in paragraph (3) and, if the result i is not a multiple 
of one-quarter, rounding the result down to the nearest amount which is such a multiple.”. 

Para (3) previously read as follows— 

“(3) The formula specified in this paragraph is— 
(RR — 1) x ((100 — BR)/100) 
where RR is the reference rate referred to in paragraph (2) and [BR is the percentage at anil income tax at the 
basic rate is charged for the year of assessment in which the reference date referred to in that paragraph falls.” 


[3AC— (1) For the purposes of section 87 of the Taxes Management Act 1970 in so far ‘as it 
relates to tax that becomes due and payable on or after 14th October 1999, the rate applicable 
under section 178 shall, subject to paragraph (2), be 7.5 per cent per annum. 


(2) Where on a reference date after 14th October 1999 the reference rate:found on that date 
differs from the established rate, the rate applicable under section 178 for the purposes 
mentioned in paragraph (1) shall, on and after the next operative date, be the pasesniage per 
annum found by applying. the formula specified in paremrein( (ee ail 


bic. 


(3) The formula specified in this paragraph is— ni ot be nea 1 wleroemiosnas 
RRED2S TIIVIde fd Dito} nnn We Soe bel 8 | 
where RR is the reference rate referred to in paragraph (2)}) 9) 6) 9) oe Sle 


Amendments—! This regulation inserted by Taxes (Interest Rate) brie 3 No 4) Regulations, SI 1999/2637 reg 4 with 


effect from 14 October 1999, . , ; 
BRO MISISISI SAI At 7A. FiS0W 


[Applicable rate of interest on overdue corporation tax 


IMI yd 
[3A— (1) For the purposes of section 87A of the Taxes Managententuaet ‘Sb er rate 
applicable under section 178 shall, [except where’regulation 3ZA or 3ZB. applies and}? subject to 
paragraph(2), be 6.25 per cent per annum. CI eames By S003 


halover (9)(1) s1sq- du “ > 
(2) Where, on a reference date after Ist October 1993, the reference rate found on that da 
differs from the established rate, the rate applicable under section 178 for the Durposes of th 
enactment referred to in paragraph (1) shall, on and after the next operative date, ik 
percentage per annum found by applying the formula specified in paragraph (3) 0.3.0.) 
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[(3) The formula specified in this paragraph is— 
RRO 2S) 
where RR is the reference rate referred to in paragraph (2).}*]! 


Note—The rate of interest under this Regulation changes periodically in accordance with the specified formula. Changes are 
announced by HMRC press release. The rate applicable at any given time can be obtained from Simon's Taxes, Binder 1 
and from Simon's Weekly Tax Intelligence. 


Amendments—! This regulation inserted by the Taxes (Interest Rate) (Amendment No 3) Regulations, SI'1993/2212 with 
effect from 1 October 1993. 

? Words in para (1) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 5 with effect for 
accounting periods ending on or after 1 July 1999 by virtue of FA 1994s 199 (Appointed Day) Order, SI 1998/3173 art 2. 

> In para (2), words revoked, and para (3) substituted, by the Taxes and Duties (Interest Rate) (Amendment) Regulations, 
SI 2009/2032 regs 2, 8 with effect from 12 August 2009. Revoked words in para (2) previously read as follows— 


“and, if the result is not a multiple of one-quarter, rounding the result down to the nearest amount which is such a 
) multiple.”. 
Para (3) previously read as follows— 


“(3) The formula specified in this paragraph is— 
(RR + 2.5) x ((100 — SCR)/100) 


where RR is the reference rate referred to in paragraph (2) and SCR is the percentage at which corporation tax at the 
small companies’ rate is charged for the financial year in which the reference date referred to in that paragraph falls.”. 


[3AAA— (1) For the purposes of— 
(a) paragraph 16 of Schedule 2 to the Oil Taxation Act 1975, 
(b) paragraph 59 of Schedule 8 to the Development Land Tax Act 1976, and 
(c) section 825 of, and paragraph 3 of Schedule 19A to, the Income and Corporation Taxes 
Act 1988, 


the rate applicable under section 178 shall, subject to paragraph (3), be the percentage per 
annum found by applying the formula specified in paragraph (2), but if the result is not a 
multiple of one-quarter the result shall be rounded down to the nearest amount which is such a 
multiple. 

(2) The formula specified for the purposes of paragraph (1) is— 

((RR + 2.5) x 80) / 100, 

where RR is the official bank rate determined at the meeting of the Monetary Policy Committee 
of the Bank of England which immediately preceded the coming into force of these Regulations. 


(3) Where on a reference date after the coming into force of these Regulations, the reference rate 
found on that date differs from the established rate, the rate applicable under section 178 for the 
purposes of the enactments referred to in paragraph (1) shall, on and after the next operative 
date, be the higher of— 

(a) 0.5% per annum, and 

(b) the percentage per annum found by applying the formula specified in paragraph (4). 
(4) The formula specified in this paragraph is— 
RR - 1, 
where RR is the reference rate referred to in paragraph (3).]! 


Amendments—! Regulation inserted, by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 
regs 2, 6 with effect from 12 August 2009. 


[3ZA— (1) For the purposes of section 87A of the Taxes Management Act 1970 in so far as it 
relates, by virtue of subsection (1A) of that section, to an amount or amounts treated as 
becoming due and payable in respect of the total liability of a large company for an accounting 
period ending on or after Ist July 1999 in accordance with regulation 5 of the 1998 Regulations, 
the rate applicable under section 178 shall, subject to paragraph (2), be 8.25 per cent per annum. 
(2) Where on a reference date after 7th January 1999 the reference rate found on that date differs 
from the established rate, the rate applicable under section 178 for the purposes mentioned in 
paragraph (1) shall, on and after the next operative date and as respects the period specified in 
paragraph (3), be the percentage per annum found by applying the formula specified in 
paragraph (4). 
(3) The period specified in this paragraph is any period falling between— 

(a) the date on which the first instalment payment is treated as becoming due and payable for 

the accounting period concerned under regulation 5 of the 1998 Regulations, and 

(b) the day following the expiry of nine months from the end of that accounting period, 
during which any amount treated as becoming due and payable in accordance with regulation 5 
of those Regulations for that accounting period remains unpaid. 
(4) The formula specified in this paragraph is— 

stdwrsg | wnt bomen aL RBoh dd; 

where RR is the reference rate referred to in paragraph (2).]! 


Rasendnents Hig regulation inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 6 
with effect for accounting periods ending on or after 1 July 1999 by virtue of FA 1994's 199 (Appointed Day) Order, 
SI 1998/3173 art 2... jan} ’ } LG ori 
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? Formula substituted by the Taxes (Interest Rate) (Amendment) Regulations, SI 2000/893 reg 2(1), with effect as from 
20 April 2000 in relation to interest running from before that day as well as to interest running from, or from after, that 
day. 


[3ZB— (1) For the purposes of section 87A of the Taxes Management Act 1970 in so far as it 
relates to an unpaid amount in respect of the total lability of a company for an accounting 
period ending on or after Ist July 1999, other than an amount to which regulation 3ZA applies, 
the rate applicable under section 178 shall, subject to paragraph (2), be 8.5 per cent per annum. 


(2) Where on a reference date after 7th January 1999 the reference rate found on that date differs 
from the established rate, the rate applicable under section 178 for the purposes mentioned in 
paragraph (1) shall, on and after the next operative date, be the percentage per annum found by 
applying the formula specified in paragraph (3). 


(3) The formula specified in this paragraph is— 
RR 


where RR is the reference rate referred to in paragraph (2).] ! 


Amendments—! This regulation inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 6 
with effect for accounting periods ending on or after 1 July 1999 by virtue of FA 1994s 199 (Appointed Day) Order, 
SI 1998/3173 art 2. 


[Applicable rate of interest on tax overpaid]! 


[3B— (1) For the purposes of section 826 of the Income and Corporation Taxes Act 1988 the 
rate applicable under section 178 shall, [except where regulation 3BA or 3BB applies and] 
subject to paragraph(2), be 3:25 per cent per annum. 


(2) Where, on a reference date after lst October 1993, the reference rate found on that date 
differs from the established rate, the rate applicable under section 178 for the purposes of the 
enactment referred to in paragraph (1) shall, on and after the next operative date, be the [higher 
of— 

(a) 0.5% per annum, and 

(b) the percentage per annum found by applying the formula specified in paragraph (3).}° 


[(3) The formula specified in this paragraph is— 
RR - 1, 
where RR is the reference rate referred to in paragraph (2).}°]! 


Note—The rate of interest under this Regulation changes periodically in accordance with the specified formula. Changes are 
announced by HMRC press release. The rate applicable at any given time can be obtained from Simon’s Taxes, Binder 1| 
and from Simon's Weekly Tax Intelligence. 

Amendments—' This regulation inserted by the Taxes (Interest Rate) (Amendment No 3) Regulations, SI 1993/2212 with 
effect from 1 October 1993. 

? Words in para (1) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 5 with effect for 
accounting periods ending on or after 1 July 1999 by virtue of FA 1994s 199 (Appointed Day) Order, SI 1998/3173 art 2. 

> In para (2), words substituted, and para (3) substituted, by the Taxes and Duties (Interest Rate) (Amendment) 

Regulations, SI 2009/2032 regs 2, 9 with effect from 12 August 2009. Substituted words in para (2) previously read as 
follows— 


“percentage per annum found by applying the formula specified in paragraph (3) and, if the result is not a multiple 
of one-quarter, rounding the result down to the nearest amount which is such a multiple.”. 
Para (3) previously read as follows— 


“(3) The formula specified in this paragraph is— 
(RR — 1) * ((100 — CTR)/100) 


where RR is the reference rate referred to in paragraph (2) and CTR is the percentage at which corporation tax is 
charged for the financial year in which the reference date referred to in that paragraph falls.”. 


[3BA— (1) For the purposes of section 826 of the Income and Corporation Taxes Act 1988 in so 
far as it relates to an amount paid by a company in respect of its total lability for an accounting 
period ending on or after Ist July 1999, being an amount falling within paragraph (d) of 
subsection (1) of that section (overpayment of instalment by large company under regulation 5 
of the 1998 Regulations) or an amount falling within paragraph (e) of that subsection (payment 
by company other than large company prior to the day following the expiry of nine months from 
the end of the accounting period concerned), the rate applicable under section 178 shall, subject 
to paragraph (2), be 6 per cent per annum. 


(2) Where on a reference date after 7th January 1999 the reference rate found on that date differs 
from the established rate, the rate applicable under section 178 for the purposes mentioned in 
paragraph (1) shall, on and after the next operative date and as respects the period specified in 
eae (3), be the [higher of — 

(a) 0.5% per annum, and 

(b) the percentage per annum found by applying the formula specified i in ~captleaeti (4). 


(3) The period specified in this paragraph is any period falling between— = 


(a) the date on which the first instalment payment is treated as becoming due and payable for 
the accounting period concerned under regulation 5 of the 1998 Regulations or, in the case of 
a company other than a large company, the date on which the first instalment payment agus 
be so treated if the company were a large company, and | LGateeiee® 
(b) the day following the expiry of nine months from the end of that accounting -peniouk 12 
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during which there exists an amount paid by the company in respect of its total liability to which 
paragraph (1) applies. 
(4) The formula specified in this paragraph is— 
RR — 0.25, 
where RR is the reference rate referred to in paragraph (2).] ! 


Amendments—' This regulation inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 8 
with effect for accounting periods ending after 30 June 1999 by virtue of FA 1994 s 199 (Appointed Day) Order, 
SI 1998/3173 art 2. 

? In para (2), words substituted, by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 regs 2, 10 
with effect from 12 August 2009. Substituted words in para (2) previously read as follows— 


“percentage per annum found by applying the formula specified in paragraph (4).”. 


) [3BB— (1) For the purposes of section 826 of the Income and Corporation Taxes Act 1988 in so 
far as it relates to an amount overpaid by a company in respect of its total liability for an 
accounting period ending on or after Ist July 1999, being an amount paid[, or which remains 
overpaid,]° on or after the day following the expiry of nine months from the end of that period, 
the rate applicable under section 178 shall, subject to paragraph (2) [and on and after that day]’, 
be 5 per cent per annum. 
(2) Where on a reference date after 7th January 1999 the reference rate found on that date differs 
from the established rate, the rate applicable under section 178 for the purposes mentioned in 
paragraph (1) shall, on‘and after the next operative date, be the [higher of — 
(a) 0.5% per annum, and 
(b) the percentage per annum found by applying the formula specified in paragraph (3).]° 
(3) The formula specified in this paragraph is— 
RR-1, 
where RR is the reference rate referred to in paragraph (2).]! 
Amendments—! This regulation inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 reg 8 
with effect for accounting periods ending on or after | July 1999 by virtue of FA 1994 s 199 (Appointed Day) Order, 
SI 1998/3173 art 2. 
? Words in para (1) inserted by the Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1999/1928 regs 1, 3 with effect 
from 28 July 1999. 


> In para (2), words substituted, by the Taxes and Duties (Interest Rate) (Amendment) Regulations, SI 2009/2032 regs 2, 11 
with effect from 12 August 2009. Substituted words in para (2) previously read as follows— 


“percentage per annum found by applying the formula specified in paragraph (3).”. 


re 


Note—This regulation is reproduced in the THT section of this publication. 


[Applicable rate of official rate of interest 
5— [(1) Subject to paragraph (2), the rate applicable under section 178 for the purposes of 
Chapter 7 of Part 3 of the Income Tax (Earnings and Pensions) Act 2003 (“Chapter 7”) shall, on 
and after Ist March 2009, be 4.75 per cent per annum.]}? 
(2) In relation to a loan outstanding for the whole or part of a year of assessment where— 
(a) the loan was made in the currency of a country or territory specified in the Table below, 
(b) the benefit of the loan is obtained by reason of the employment of a person who normally 
lives in that country or territory, and 
(c) that person has lived in that country or territory at some time in the period of six years 
ending with that year, 
the rate applicable under section 178 for the purposes of [Chapter 7]’ and the date on and after 
which that rate has effect shall be ascertained from the entries in the Table below relating to the 
country or territory concerned. 


TABLE 


Country or territory Date on and after which applicable Applicable rate 
rate has effect 


Japan 6th June 1994 3-9 per cent per annum 
Switzerland [6th July 1994} [5:5 per cent per annum]’]! 


Notes—The rate of interest under this Regulation is subject to occasional changes made by statutory instruments. The rate 
applicable at any given time may be obtained from Simon's Taxes, Binder | and from Simon's Weekly Tax Intelligence. 

TA 1988 s 160 has been replaced by ITEPA 2003 s 181. 

Amendments—! This regulation substituted by the Taxes (Interest Rate) (Amendment) Regulations, ST 1994/1307. 

2 Words and percentage in Table substituted by SI 1994/1567. ; 

3 Para (1) substituted, and in para (2), words substituted for words “section 181”, by the Taxes (Interest Rate) (Amendment) 
Regulations, SI 2009/199 reg 2 with effect from 1 March 2009. Para (1) previously read as follows— 


“(1) For the purposes of section 181 of the Income Tax (Earnings and Pensions) Act 2003 (“section 181”) the rate 
applicable under section 178 shall, on and after 6th April 2007 and subject to paragraph (2), be 6.25 per cent per 
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annum.”. 


Effect of change in applicable rate 
6 Where the rate applicable under section 178 for the purpose of any of the enactments referred 
to in [these Regulations]! changes on an operative date by virtue of these Regulations, that 
change shall have effect for periods beginning on or after the operative date in relation to interest 
running from before that date as well as from or from after that date. 


Amendments—! Words substituted for words “regulation 3(1) or 4(1)”, by the Taxes and Duties (Interest Rate) (Amend- 
ment) Regulations, SI 2009/2032 regs 2, 14 with effect from 12 August 2009. 


1989/1299 
Income Tax (Stock Lending) Regulations 1989 


Revocation—These Regulations revoked by the Stock Lending and Manufactured Payments (Revocations and Amend- 
ments) Regulations, SI 1997/987, reg 2, Sch 1, with effect from 1 July 1997 except in relation to any arrangement 
mentioned in TA 1988 s 129(1),.(2) or (2A) (Stock lending) that is entered into before that date. 


1989/2387 
Private Medical Insurance (Tax Relief) Regulations 1989 


Note—These Regulations lapsed on the repeal of the enabling power by F(No 2)A 1997 s 52, Sch 8, Pt II(2), with effect for 
the year 1997-98 and subsequent years of assessment, except in relation to the cases in which the relief that has been or 
may be given under FA 1989 s 54 in respect of any payment is unaffected by the provisions of F(No 2)A 1997 s .17(1). 


1990/586 
Retirement Benefits Schemes (Tax Relief on Contributions) (Disapplication of 
Earnings Cap) Regulations 1990 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1990/1671 
Movements of Capital (Required Information) Regulations 1990 


Made by the Commissioners of Inland Revenue under TA 1988.s 765A(2) 


Mager ee Le een ee OPA eno) 
Laid before the House of Commons 2 August 1990 
Coming into Force... @))626980, 20 t0, 60093 3) 1) 20 18 Senremiber MI 9e 


Statement of Practice SP 2/92 para 23—Certain presumptions to apply to determine a company’s residence in a member 
State. 

Press releases etc—IR 9-2-94 (per EEA Agreement, these Regulations apply to movements of .capital between persons 
resident in member States on or after 1 January 1994). 


Citation and commencement 


1 These Regulations may be cited as the Movements of Capital (Required Information) 
Regulations 1990 and shall come into force on 3rd September 1990. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners of Inland Revenue; 
“control” has, in relation to a body corporate, the meaning given by section 840 of the Income 
and Corporation Taxes Act 1988; 

“the Directive” means the Directive of the Council of the European Communities dated 24th 
June 1988/88/361/EEC; 

“the non-resident body corporate” means the body corporate which is not resident in the 
United Kingdom and created or issued shares or debentures, or the shares or debentures of 
which were transferred to any person, in the course of a relevant transaction; | 

“the principal section” means section 765A of the Income and Corporation Taxes Act 1988; 

“relevant transaction” means a movement of capital which would be unlawful under sec- 
tion 765(1) of the Income and Corporation Taxes Act 1988 if Article 1 of the Directive did 
not apply to it; 

“the resident body corporate” means the body corporate resident in the United Kingdom 
which has carried out a relevant transaction; 


and any question whether a person is connected with another shall be determined in accordance 
with the like provisions as are contained in section 839(2) to (8) of the Income and | Corporation 
Taxes Act 1988. 


peony 7k, || -eiasretbasty A 
461099799 bith zbioW 


Mi saclay ty i) 
Information required for the purposes of the peihcindt's seovian.: aa Laeiad, anid 


3— (1) This regulation specifies. the information. relating toa relevant. transaction: and the 
persons connected with it (in this regulation referred to as “the required information’ Diayhich, 
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subject to paragraph (5) below, is required to be given to the Board by the resident body 
corporate within six months of the carrying out of a relevant transaction. 


(2) The required information so far as it relates to the resident body corporate is— 
(a) its name; 
(6) the nature of its trade or business; 
(c). the tax office to which its accounts are submitted and its reference number there. 
(3) The required information so far as it relates to the non-resident body corporate is— 
(a) its name; 
(b) the territory from the laws of which it derives its status as a body corporate: 
(c) where the relevant transaction was causing or permitting the non-resident body corporate 
_ to issue shares, or to create and issue debentures, the member State in which the non-resident 
) body corporate is claimed to have been resident for the purposes of the Directive at the time of 
that issue, or of that creation and issue, as the case may be, the grounds on which that claim is 
made and the facts which support it; 
(d) the nature of its trade or business: 
(e) the extent to which the resident body corporate has control over it and the means by 
which, or the:powers by virtue of which, that control is exercisable— 


(i) before the relevant transaction was carried out, and 
(11) after the relevant transaction was carried out. 


(4) The required information so far as it relates to the relevant transaction is a full description of 
the transaction and of all steps taken in the course of the transaction and, without prejudice to 
the generality of that requirement, includes in particular— 


(a) the date on which the transaction was carried out: 
) (b) the name of any person to whom shares or debentures were issued or transferred; 
(c) where that person is a body corporate, the territory from the laws of which it derives that 
status; 
(d) the member State in which that person is claimed to have been resident for the purposes of 
the Directive at the time of the issue or transfer, the grounds on which that claim is made and 
the facts which support it; 
(e) whether, and if so in what way, any such person is connected with the resident body 
| corporate; 
(f) where the relevant transaction was causing or permitting the non-resident body corporate 
to issue shares— 


(1) the class or category of those shares, 

(ii) the dividend rights attaching to them, and 
(iii) if the terms on which they were issued included provision for their redemption, the 
circumstances in which they can be redeemed; 

(gz) where the relevant transaction was causing or permitting the non-resident body corporate 

to create and issue debentures— 

(i) the rate at which interest is payable on the amount secured by them, 

(ii) any amount by which the issue price was less than the amount payable on their 
redemption, and 
(iii) whether any amount payable in respect of the debentures is determined by reference to 
the movement of an index of prices, earnings or any other indicator of an economic nature 
published in the United Kingdom or elsewhere; 

(h) where the relevant transaction was transferring shares or debentures, or causing or 

permitting shares or debentures to be transferred— 

(i) the name of any body corporate making the transfer if that body corporate was not the 
resident body corporate, 

(ii) the territory from the laws of which that body corporate derives that status, 
(iii) the member State in which it is claimed to have been resident for the purposes of the 
Directive at the time of the transfer, the grounds on which that claim is made and the facts 
which support.tt; 

(i) the consideration given for any issue or transfer of shares or debentures and, if that issue 
or transfer was not for full consideration in money or money’s worth, the reason why full 
‘consideration was not given; 

(j) the reason for the transaction and an estimate of the effect of that transaction on the 

hability to tax in the United Kingdom of the resident body corporate and of any company 

which would be deemed to be'a member of the group of companies which includes the 
resident body corporate for the purposes of Chapter IV of Part X of the Income and 

Corporation Taxes Act 1988 if in. section 413(3) of that Act the words “51 per cent 

subsidiary” were substituted for the words “75 per cent subsidiary”. 


(5) Where a resident body corporate has caused or permitted shares or debentures to be created, 
issued or transferred, or has transferred shares or debentures, and another resident body 
corporate has already given the required information relating to the creation, issue or transfer in 
question and the persons connected with it, the first mentioned resident body corporate is not 
required to give any information relating to those matters or those persons. 
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Statement of Practice SP 2/92 para 23—Certain presumptions to apply to determine a company’s residence in a member 
State. 


Notice to give further particulars—prescribed period 
4 The period prescribed by this regulation within which the resident body corporate shall give to 
the Board such further particulars as the Board may require in accordance with subsection (2)(>) 
of the principal section is 60 days from the date of the notice given by the Board under that 
subsection. 


1990/2101 
Retirement Benefits Schemes (Continuation of Rights of Members of Approved 
Schemes) Regulations 1990 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1990/2231 
Income Tax (Building Societies) (Dividends and Interest) Regulations 1990 


Made by the Commissioners of Inland Revenue under TA 1988 s 477A(1) and FA 1990 Sch 5 


para 16 
Made . . «a te ad pate » Ol NOVEMDERL EU 
Laid before the House of Commons... . . . .9 November 1990 
Coming into Force . . . . zeanrme. . . «. «SU IVOVeMmoer elo 


Commentary—Simon's Taxes A4.120; A4.464-A4.474; D7.810—D7.814. 

Revocation—These regulations revoked by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations, SI 2008/2682 reg 20, Sch 3 with effect in relation to payments of interest made on or after 31 October 2008 
and subject to savings in Sch 2 

Concession A69—Certificate of non-liability to tax ete satisfying conditions of these Regulations given before a building 
society’s conversion to company status. 

B13—Untaxed interest paid to non-residents. 


Citation, commencement and effect 


I These Regulations may be cited as the Income Tax (Building Societies) (Dividends and Interest) 
Regulations 1990, shall come into force on 30th November 1990 and shall have effect with respect 
to the year 1991-92 and subsequent years of assessment. 


Interpretation 
2— [(1)/* In these Regulations unless the context otherwise requires— 

[“the appropriate person” means any person who is beneficially entitled to a payment by a 
building society of a dividend or interest in respect of an investment, or is entitled to receive 
any such payment [in his capacity as a personal representative or as a trustee of a 
discretionary or accumulation trust]°, or to whom any such dividend or interest is payable; ]' 

“the Board” means the Commissioners of Inland Revenue; 

[ “discretionary or accumulation trust” means a trust which is such that some or all of any 
income arising to the trustees would fall (unless treated as income of the settlor or applied in 
defraying expenses of the trustees) to be comprised for the year in which it arises in income to 
which section 686 of the Taxes Act (liability to additional rate tax of certain income of 
discretionary trusts) applies; ]° 

“dividend” means any distribution in respect of investments including any qualifying distribution 
as defined for the purposes of the Corporation Tax Acts and whether described as a dividend 
or otherwise; 


[“electronic communication” includes any communication conveyed by means of an electronic 
communications network. ]* 

[“electronic signature” has the meaning given by section 7(2) of the Electronic Communications 
Act 2000; ]” 

“general client account deposit” means a deposit held by a building society in a client-account 
(other than one which is identified by the building society as one in which sums are held only for 
one or more particular clients of the person whose account it is) in respect of which that person 
is required by provision made under any enactment to make payments representing interest to 
some or all of the clients for whom, or on whose account, he received the sums deposited in the 


account; “bx 
“STOss payment” means a payment falling within any of the descriptions in regulation 4; 
“inspector” ’ includes any officer of the Board; Aue cus ORM 


“investment” "includes any shareholding, deposit or loan; 
“investor” means the holder of an account with a building society in relation to which a 1 payment 
of a dividend or interest in respect of an investment is made; | TOOK ii 
[‘“mental disorder” has the meaning given by section I(2) of the Mental Health Act 1983 0 of, in 
Scotland, [section 328 of the Mental Health (Care and Treatment) (Scotland) Act 200. hi r, 
in Northern Ireland, Article 3 of the Mental Health (Northern Ireland) Order 1986; |" 


10115 IT (Building Societies) (Dividends and Interest) Regs 1990/2231 reg 4 


“notice” means notice in writing; 

“payment” (except in relation to a payment to the Board) includes ‘'credit”’ and ‘'paid’’ shall be 
construed accordingly; 

“payment quarter” means a period of three months ending with the last day of February, May, 
August or November; ; : 

[ ‘qualifying certificate of deposit” has the meaning given by section 349(4) of the Taxes Act; ]? 

[ “qualifying deposit right” has the meaning given by section 349(4) of the Taxes Act reading 
“paid” as “paid or credited”; ]? 

“qualifying time deposit” in relation to interest paid on a deposit made before 6th April 1991 has 
the meaning given by regulation 2(1) of the 1986 Regulations, but otherwise has the meaning 
given by section 482(6) of the Taxes Act; 

_ “the 1986 Regulations” mean the Income Tax (Building Societies) Regulations 1986; 
) [son or daughter” means a son or daughter aged 16 or over, and includes a stepson or 
stepdaughter and an adopted or illegitimate son or daughter; ]! 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“year” means a year beginning with 6th April in any year and ending with 5th April in the 
following year. 


[(2) References in these Regulations to a beneficiary in relation to a discretionary or accumulation 
trust are references to any person who, as a person falling wholly or partly within any description of 
actual or potential beneficiaries, is either— 
(a) a person who is, of will or may become, entitled under the trust to receive the whole or any 
part of any income under the trust; or 
(b) a person to or for the benefit of whom the whole or any part of any such income may be paid 
or applied in exercise of any discretion conferred by the trust. 


(3) References in paragraph (2) to income under the trust include references to so much (if any) of 
any property falling to be treated as capital under the trust as represents amounts originally 
received by the trustees as income. ]° 


[(4) References in these Regulations to payments of interest in respect of an investment include 
alternative finance return and profit share return paid or credited under relevant arrangements. ]° 
[(5) In paragraph (4)— 
“alternative finance return” shall be read in accordance with section 47(6) and (7) of the Finance 
Act 2005; 
“profit share return” has the meaning given in section 49(2) of the Finance Act 2005; 
“relevant arrangements” has the meaning given in paragraph I of Schedule 2 to the Finance 
Act 2005. ]? 


Amendments—! Definitions of “the appropriate person”, “mental disorder”, “son or daughter” in para (1) inserted by the 
IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, SI 1992/11 reg 3. 

? Definitions of “qualifying certificate of deposit” and “qualifying deposit right” in para (1) substituted for the definition of 
“qualifying certificate of deposit” by the IT (Building Societies) (Dividends and Interest) (Amendment No 2) 
Regulations, SI 1992/2915 reg 3, with effect from 14 December 1992. 

> Definition of “exempt friendly society” revoked by SI 1992/2915 reg 3. 

+ “(1)” at the beginning of the Regulation inserted by the IT (Buildings Societies) (Dividends and Interest) (Amendment) 
Regulations, SI 1996/223 reg 3(1) with effect from 28 February 1996. 

> Words in definition of “the appropriate person” in para (1) substituted by SI 1996/223 reg 3(2)(a). 

© Definition of “discretionary or accumulation trust” and paras (2), (3) inserted by SI 1996/223 reg 3(2)(), (3). 

7 Definitions of “electronic communication” and “electronic signature” inserted by the IT (Buildings Societies) (Dividends 
and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 4, with effect from 9 March 2001. 

8 Definition of “electronic communication” substituted by the Communications Act 2003 (Consequential Amendments) 
Order, SI 2003/2155 Sch 1 para 24(1)(a), (2) with effect from 17 September 2003. 

° Paras (4), (5) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, SI 2005/3474 
with effect from 9 January 2006. 

!0 Words in definition of “mental disorder” substituted by the Mental Health (Care and Treatment) (Scotland) Act 2003 
(Consequential Provisions) Order, SI 2005/2078 art 15, Sch 2 para 8 with effect from 5 October 2005. This amendment is 
also made by the Mental Health (Care and Treatment) (Scotland) Act 2003 (Modification of Subordinate Legislation) 
Order, SI 2005/445 Schedule para 8 with effect from 5 October 2005. 


Deduction and payment of income tax 

3— (1) In the cases prescribed by paragraph (2) a building society shall, on making any payment of 
a dividend or interest in respect of shares in, or deposits with or loans to, the society, deduct out of 
the payment a sum representing the amount of income tax on it for the year in which the payment 
was made, and shall account for and pay to. the Board in accordance with regulation 10 the sum 
which it was liable to deduct. 
[(2) The cases prescribed by this paragraph are all payments of dividends or interest in respect of 
an investment other than— © 

(a) gross payments, and 

(b) payments referred to in section 477A(1A) of the Taxes Act. ]'. 


Amendments—! Para (2) substituted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 1992/11 reg 4, with effect from 30 January 1992. 


Gross payments 


4— (1) A gross payment is a payment by a building society of a dividend or interest in respect of 
an investment which at the time of payment falls within any of the following descriptions— 
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(a) a payment to an individual beneficially entitled to the payment or to individuals jointly so 
entitled (including a Scottish partnership, all the partners im which are individuals), being an 
individual or individuals not ordinarily resident in the United Kingdom; 

(b) a payment to trustees of a trust in.the income of which no person has an interest apart 
from— 


(i) an individual who is not ordinarily resident in the United ingle or 
(1i) a Scottish partnership, all the partners in which are such individuals; 


[(bb) a payment to trustees of a discretionary or accumulation trust in their capacity as such 
where the trustees are not resident in the United Kingdom and any person who is a 
beneficiary of the trust is— 


(i) an individual who is not ordinarily resident in the United Kingdom, or 

(ii) a Scottish partnership, all the partners in which are individuals not ordinarily resident 
in the United Kingdom, or 
(iii) a company within the meaning of section 832(1) of the Taxes Act which is not resident 
in the United Kingdom;?] 


(c) a payment to personal representatives in respect of an investment forming part of a 
deceased person’s estate which was beneficially owned by the.deceased, being an individual 
not ordinarily resident in the United Kingdom at the time of his death (or in-respect of an 
investment representing that investment or dividends or interest thereon); 

(d) a payment to a charity in respect of which exemption is granted under section 505(1)(c) of 
the Taxes Act; 


i) a payment to a registered pension scheme within the meaning of section 150(2) of the 
Finance Act 2004;]'* 

[(g) a payment to a company within the meaning of section 832(1) of the Taxes Act;]® 

(A), a payment of interest on a bank loan; 


(j) a payment in respect of a qualifying certificate of deposit qualifying deposit right}> or a 
qualifying time deposit; 

(is)... 

(/) a payment in respect of a general client account deposit; 

a) OF 

(n) a payment to or for the benefit of an individual ordinarily resident in the United Kingdom 
or two or more such individuals jointly in circumstances, where the conditions prescribed. by 
regulations 5, 6 and 8 and, where applicable, regulation 9 are fulfilled. 

[(0) a payment in respect of an investment forming part of a premiums trust fund [(within the 
meaning of section 184(1) of the Finance Act 1993)]!° of an underwriting member of 
Lloyd’s;]! 

[(p) a payment to a local authority within the meaning of section 842A of the Taxes Act. it 
[(q) a payment to a health service body within the meaning’ of section 519A of the Taxes 
Act;]4 

[(r) a payment to trustees of a unit trust scheme within the meaning of section [237(1) of the 
Financial Services and Markets Act 2000]!*;}* 

[(s) a payment in respect of an investment held at a branch of the putting: society situated 
outside the United Kingdom.]’ 

[(4) an amount which is deemed under section 730A(2) of the Taxes Act (treatment of price 
differential on sale and repurchase of securities) to be a payment of interest.]® 

[(u) a payment of interest in respect of an amount of cash which is— 


(i) received by the building society in connection with a sale and repurchase adreerhent in 
circumstances where section 730A of the Taxes Act (treatment of price Gasrr sal on sale 
and repurchase of securities) applies, and 
(ii) required as a result of a variation in the value of the securities as security for 
ear by the parties to the agreement of their obligations under the agreement.]'! 


(2){4) .. i poa2a » 2A eh a) 


(5) For via purposes of paragraph (1)(n) and Bibiott 1 to br aeraSR (6), ‘where the conditions 
Sresebee by regulations 5, 6 and 8 and, where applicable, regulation’ 9 are: fulfilled, a building 
society may, on receipt of the certificate referred to in regulation 5, ‘refund to he investor an 
amount corresponding to the tax deducted from payments of dividends and interest previously 
made in the year and shall, on a:written application made to the Board} recover a like amount of 
tax paid in respect of those payments to the amount refunded to the investor, ss 


(6) Paragraph (5) shall not apply where in any year a statement relating to’ that yedt has been 
furnished by the building society to the investor pursuant to section 352 of the bores Act prior 


to receipt of the certificate referred to in regulation 5..>) © od ste \—etnombooms 


Cross references—Scee the IT (Building Societies) (Dividends & Interest) Regulations, SI ene 11 AEA NEEL Sep or 


declarations confirming the applicability of para (1)(a)-(c) above). 

IT (Building Societies) (Audit Powers) Regulations, SI 1992/10 reg 5 (description of an investment which is an excluded 
investment for the purposes of those Regulations). 

IT (Building Societies) (Audit Powers) Regulations, SI 1992/10 ae 7 auait Cohiitions to. Beaded for ap 
building society for the purposes of the said Regulations):!) fotw ptSipesvai : 
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Amendments—" Para (1)(0), (p) added by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 1992/11 reg 5, with effect from 30 January 1992. 

Para (1)(m) revoked by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, SI 1992/11 reg 5. 

* Words in para (1)(/) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment No 2) Regulations, 

SI.1992/2915 reg 4(1) with effect from 14 December 1992. 

4’ Para (1)(q), (r) added by SI 1992/2915 reg 4(1). 

® Para (1)(e), (i) revoked by SI 1992/2915 reg 4(1). 

3 Para (1)(g) substituted and paras (2)-(4) revoked by SI 1992/2915 reg 4(1)(ii) with effect from 14 December 1992. 

8 
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Para (1)(s) inserted by SI 1994/296 regs 1-3. 
Para (1)(¢) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, SI 1995/1184 reg 2, 
with effect from 3 May 1995. 
° Para (1)(bb) inserted by SI 1996/223 reg 4, with effect from 28 February 1996. 
' Words in para (1)(0) substituted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 1996/223 reg 5(1), with effect from 28 February 1996. 
"| Para (1)(u) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 
5 with effect in relation to payments of interest referred to in para (1)(u) made after 5 April 2001. 
)'2 Words in sub-para (1)(r) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 128 with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 
Para (1)(f) substituted, and para (1)(k) revoked, by the Taxation of Pension Schemes (Consequential Amendments) 
Order, SI 2006/745 art 20 with effect from 6 April 2006. 


Certificate of non-liability to tax 


5— (1) Paragraph (2) of this regulation and regulations 6, 8 and 9 prescribe conditions which, if 


fulfilled, enable a gross payment within paragraph (1)(n) of regulation 4 to be made. 
(2) The conditions prescribed by this paragraph are— 


(a) that a certificate is supplied to the building society to the effect that the person beneficially 
entitled to the payment of a dividend or interest (in this paragraph referred to as “the payment”’) 
is unlikely to be liable to pay any amount by way of income tax for the year in which the payment 
is made, 
(b) subject to sub-paragraph (c), that the certificate is given by— 
(i) an investor who was aged 16 or over at the beginning of the year in which the payment is 
made and who is beneficially entitled to the payment; or 
(ii) the parent or guardian of a person beneficially entitled to the payment where that person 
is under the age of 16 at the beginning of the year in which the payment is made; or 
(tii) a person beneficially entitled to the payment where that person is under the age of 16 at 
the beginning of the year in which the payment is made but will attain that age during the year; 
or 
(iv) the donee of a power of attorney authorising him to administer the financial affairs of a 
person beneficially entitled to the payment; [or ]' 
[(») a parent, guardian, [spouse, civil partner ]° or son or daughter of a person suffering from 
mental disorder; or ]! 
[(vi) a receiver or other person appointed by any court in the United Kingdom to act in 


relation to the property and affairs of a person incapable, by reason of mental disorder, of 


managing and administering his property and affairs; ]' [or ]? 
[(vii) a person appointed by the Secretary of State under paragraph (1) of regulation 33 of the 
Social Security (Claims and Payments) Regulations 1987, whose appointment has not been 
revoked or terminated, or who has not resigned his office, pursuant to paragraph (2) of that 
regulation; ]? 
(c) that the certificate is not given or supplied in circumstances where— 
(i) the provisions of section [660B]° of the Taxes Act apply to the payment, or 
(ii) the account to which [the certificate relates]? is specified in a notice which has been 
issued under regulation 6(3)(d) and which has not been cancelled; 
(d) that the certificate is given and supplied to the building society— 
(i) where paragraph (i), (ii)[, (iv), (v), (vi) or (vii) ]* or (iv) of sub-paragraph (b) applies, 
before the end of the year in which the payment is made, or 
_(ii) where paragraph (iii) of sub-paragraph (b) applies, before the end of the year in which the 
person beneficially entitled to the payment attains the age of 16; and 
(e) that the certificate is given [in a form provided or authorised]° by the, Board which 
contains— 
(i) the information specified in the Schedule to these Regulations, and 
(ii) an undertaking by the person giving it that if he, being the person beneficially entitled to 
the payment, or the person so entitled becomes liable to pay any amount by way of income tax 
for the year in which the payment is made, he will notify the building society ...° accordingly, 
specifying the account to which the certificate relates together with the account number and, 
where necessary for identifying the account, the branch of the building society where the 
account is held. 
[(3) A certificate given in accordance with paragraph (2), and a notification given under 
sub-paragraph (e) of that paragraph, if in writing, shall be signed by the maker of the certificate or 
notification (‘the relevant person’). ]” 
[(4) Where a certificate referred to in paragraph (3) is not in writing, the building society concerned 
may— 
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(a) make a declaration in writing on behalf of the relevant person that the particulars contained 
in the certificate are those recorded in the declaration, and 
(b) send a copy of the declaration to the relevant person. ]7 


[(5) Subject to any corrections notified by the relevant person to the building society within the 
period of 30 days following the date on which the copy of the declaration referred to in 
paragraph (4) was sent to the relevant person, and incorporated in a revised declaration made by the 
building society, any such declaration shall take effect as from the date on which the copy of it was 
sent to the relevant person in accordance with that paragraph. ]” 


[(6) A certificate or notification referred to in paragraph (3) shall be regarded as being given in 
writing for the purposes of this regulation if it is given— 

(a) by telephonic facsimile transmission, or 

(b) by electronic communication containing an electronic signature of the relevant person. ]” 


[(7) A declaration made by the building society in accordance with paragraph (4) shall be regarded 

as made in writing for the purposes of this regulation if it is produced by electronic means; and the 

copy of a declaration to be sent to the relevant person in accordance with paragraph (4) may be sent 

by telephonic facsimile transmission or by electronic communication. ]” 

Amendments—! Para (2)(5)(v), (vi) and the preceding word “or” added by the IT (Building Societies) (Dividends and 
Interest) (Amendment) Regulations 1992 SI 1992/11 reg 6, with effect from 30 January 1992. 

? Words in para (2)(c)(ii) substituted by SI 1992/11 reg 6. 

> Para (2)(b)(vii) and the preceding word “or” inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations, SI 1994/296 regs 1, 2, 4, with effect from 4 March 1994. 

+ Numbers in para (2)(d)(i) substituted by SI 1994/296 regs 1, 2, 4. 

> Number in para (2)(c)(i) substituted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
ST 1996/223 reg 5(2), with effect from 28 February 1996. 

© Words substituted in para (2)(e), and words “in writing” revoked in sub-para (2)(e)(ii) by the IT (Building Societies) 
(Dividends and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 6 with effect for certificates and notifications 
referred to in para (3) that are given after 5 April 2001. 

7 Paras (3)-(7) added by SI 2001/404 regs 3, 6 with effect for certificates and notifications referred to in para (3) that are 
given after 5 April 2001. 

® Words in para (2)(b)(v) substituted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 4, with effect from 
5 December 2005 (reg 1). 


Certificate ceasing to be valid 


6— (1) The condition prescribed by this regulation is that the certificate referred to in regulation 5 
continues in full force and effect and has not ceased to be valid. 


(2) A certificate ceases to be valid in any of the circumstances specified in paragraph (3). 
(3) The circumstances specified in this paragraph are— 


(a) the receipt by the building society of information by way of a notification pursuant to 
regulation 5(2)(e)(ti) that the person beneficially entitled to a payment of a dividend or interest 
arising on an account specified in the notification has become liable to pay an amount by way of 
income tax for the year in which the payment is made; 

(b) in the case of a certificate given under regulation 5(2)(b)(ii), the end of the year in which the 
person beneficially entitled to the payment attains the age of 16; 

(c) the failure by a person who has given a certificate under regulation 5(2)(b)(iii), but is not the 
holder of the account to which the certificate relates, to become the holder before the first 
payment of a dividend or interest after the end of the year in which he attains the age of 16; 
(d) where the Board, having reason to believe that a person beneficially entitled to a payment of 
a dividend or interest is or has become liable to pay an amount by way of income tax, by notice 
require a building society to deduct tax pursuant to regulation 3 from payments of dividends or 
interest which— 

(i) are made in respect of an account which is held by or on behalf of that person and which, 
together with the account number and, where necessary for identifying the account, the branch 
of the building society where the account is held, is specified in the notice, and 

(ii) are made to or for the benefit of that person after the expiry of a period of 30 days 
following the date of issue of the notice [or, if earlier, after it has become reasonably 
practicable so to deduct tax ]'; 


(e) notification is received by the building society that the person by whom or on whose behalf the 
certificate was given has died. 


Amendments—! Words in para (3)(d)(ii) added by the IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations, SI 1992/11 reg 7, with effect from 30 January 1992. 


Consequences of notice under regulation 6(3)(d) 
7— (1) Where the Board issue a notice under regulation 6(3)(d)— ee 


(a) they shall at the same time send a copy to the person referred to in the notice; 

(b) subject to paragraphs (2) and (3), no further certificate under regulation 5 may be given by or 

on Peat of the person referred to in the notice in respect of an account specified in - notice; 

(Qin ‘Pot \ yor 
(2) If thé Board are satisfied, as a result of information received following the issue of a notice 
under regulation 6(3)(d), that the person referred to in the notice either— is 
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(i) was not liable at the date of the notice, and has not since become liable, to pay an amount 

by way of income tax, or 

(ii) is no longer liable to pay such an amount, 
they shall cancel the notice and give notice of the cancellation to the building society and the person 
referred to in the notice under regulation 6(3)(d). 
(3) Where a notice of cancellation is issued by the Board under paragraph (2), a further certificate 
may be given in accordance with the conditions of regulation 5 by or on behalf of the person 
referred to in the notice under regulation 6(3)(d). 


Amendments—! Para (1)(c) revoked by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 1992/11 reg 8, with effect from 30 January 1992. 


Obsolescent accounts 
8— (1) The condition prescribed by this regulation is that, subject to paragraphs (3) and (4), a 
payment of a dividend or interest arising on an account held with a building society is not a 
payment in respect of which a written application has been made to the Board by the building 
society in the circumstances specified in paragraph (2) to the effect that, notwithstanding the 
provisions of regulations 5 and 9, the payment should be made under deduction of tax pursuant to 
regulation 3. 
(2) The circumstances specified in this paragraph are where— 
(a) the account to which the payment relates is of a class which, prior to 6th April 1991, had 
ceased to be available to a person desiring to open a new account, 
(b) the application, which may relate to more than one such class of account— 
(1) gives sufficient particulars of each such class to enable the Board to determine whether 
the application is validly made, and 
(ii) is made not less than 30 days before the first date after 5th April 1991 on which a 
payment of a dividend or interest arising on any account to which the application relates is to 
be made. 
3) An application under paragraph (1) shall be of no effect if within 30 days after receipt of the 
pplication the Board notify the building society concerned that, having regard to paragraph (2), 
they are not satisfied that the application is validly made. 
4) A building society may by notice to the Board— 
(a) cancel an application made under paragraph (1), or 
(b) vary the application so that it ceases to relate to certain accounts; 
ind where the application is so cancelled or varied, the condition prescribed by this regulation shall 
pease to apply to payments of dividends or interest arising on accounts to which the application 
formerly related and made after the date of the notice. 


Joint accounts 
IJ— (1) The conditions prescribed by this regulation apply where more than one person is 
beneficially entitled to a payment of a dividend or interest arising on an account held with a 
building society. 
2) The prescribed conditions are that— 
(a) a certificate referred to in regulation 5 is given by or on behalf of— 
(1) each person beneficially entitled to the payment of a dividend or interest, or 
(ii) one or more (but not all) of such persons individually; and 
(b) a notice under paragraph (6) relating to the payment of a dividend or interest— 
(i) has not been given to the Board by the building society, or 
(ii) has been so given and has subsequently been cancelled by the building society under 
paragraph (7). 
3) Where the condition in paragraph (2)(a)(i) was satisfied but a certificate has ceased to be valid 
ut any time by reason of the occurrence of one of the circumstances specified in sub-paragraph (a), 
b), (c) or (d) of regulation 6(3), this paragraph shall apply in relation to a payment of a dividend or 
nterest made— 
(a) after that time, or 
(b) where sub-paragraph (d) of regulation 6(3) applies— 
(i) after the expiry of a period of 30 days following the date of issue of the notice referred to 
in that sub-paragraph, or 
(ii) after such date falling within that period as the building society may at its option 
determine. 
4) Subject to paragraph (6), where the condition in paragraph (2)(a)(ii) is satisfied or paragraph (3) 
ipplies, for the purposes of these Regulations and of deduction of tax pursuant to regulation 3, it 
shall be assumed that each person is beneficially entitled in equal shares to the payment of a 
lividend or interest and accordingly— 
(a) payment of so much of the dividend or interest as by virtue of this paragraph corresponds to 
the share of any person by or on behalf of whom a certificate was given shall be made without 
deduction of tax pursuant to paragraph (1)(n) of regulation 4, and 
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(b) payment of the remainder of the dividend or interest shall be made under deduction of tax 
pursuant to regulation 3. 


(5) Tax deducted from a payment within paragraph (4)(b) shall, for all the purposes of the Income 
Tax Acts, be treated as income tax paid by the person or persons to whom the payment is treated as 
being made. 


(6) A building society may by notice inform the Board of its intention that, in circumstances where 
the condition in paragraph (2)(a)(ii) is satisfied or paragraph (3) applies, the whole of a payment of 
a dividend or interest referred to in the notice shall be made under deduction of tax pursuant to 
regulation 3 and, subject to paragraph (7); where such notice is given paragraph (4) shall not apply 
and tax shall accordingly be deducted by the building society from any payment to which the notice 
relates and which is made after the date of the notice. 


(7) A building society may by notice to the Board (in this paragraph referred to as “the cancellation 
notice”) cancel a notice given under paragraph (6) and, where a notice is cancelled, paragraph (4) 
shall apply to any payment of a dividend or interest to which the notice formerly related and which 
is made after the date of the cancellation notice. 


Collection of amounts representing income tax payable by building societies 


10— (1) The like provisions as are contained in Schedule 16 to the Taxes Act (“the Schedule 16 
provisions’) shall have effect for the purposes of these Regulations but with the modifications 
specified in the following paragraphs of this regulation. 
(2) Any payment by a building society of the following descriptions is, for the purposes of the 
Schedule 16 provisions, a relevant payment— 
(a) a payment of a dividend or interest to which regulation 3 applies; 
(b) a payment of a dividend or interest made after 28th February 1991 and before 6th Kbit 1991 
to which regulation 3 of the 1986 Regulations applied. 
(3) The Schedule 16 provisions shall have effect in relation to any such relevant payment— 
(a) with the substitution for any reference to a company of a reference to a building society; 
(b) as if the amount payable to the Board in respect of any relevant payment made before 6th 
April 1991 were income tax in respect of the relevant payment; 
(c) with the omission of paragraph 1 of that Schedule; 
(d) with the substitution for paragraphs (a) to (c) of paragraph 2(2) of that Schedule of the 
words— 
“(a) each complete payment quarter within the accounting period, beginning with the 
payment quarter ending 31st May 1991; 
(b) each part of an accounting period (other than an accounting period ending on or before 
22nd March 1991) being a part which begins after February 1991 and which is not a complete 
payment quarter.”; and 
(e) as if paragraph 5 of that Schedule had effect only in relation to payments— 
(i) which are received by the building society after February 1991, 
(ii) which fall to be taken into account in computing its income chargeable to corporation 
tax, and 
(iii) in respect of which no claim has previously been made under that paragraph as modified 
by regulation 7(3)(e) of the 1986 Regulations. 
(4) Tax which by virtue of this regulation is assessable in accordance with the Schedule 16 
provisions is tax assessable in accordance with those provisions for the purposes of section 87 of the 
Taxes Management Act 1970. 


Declarations by investors 


II— [(1) A building society may not treat an investment, or any payment of a dividend or interest 
in respect of it, as being within the provisions of sub-paragraphs (a) to (c) of paragraph (1) of 
regulation 4 unless it has received from the appropriate person a declaration’ ...° which can 
reasonably be taken to indicate that, at the time of the payment, those provisions apply. ji 


[(2) An individual referred to in any of sub-paragraphs (a) to (c) of paragraph (1) of regulation 4 as 

not ordinarily resident in the United Kingdom, and a company or trustees referred to in 
sub-paragraph (bb) of that paragraph as not resident in the United Kingdom, may not be-treated as 
not ordinarily resident or, as the case may be, not resident in the United Kingdom unless: the 
declaration specified in paragraph (2AA) containing the undertaking. s eet ied in ipanagran (2AB) 


has been made ...° by the appropriate person to the building ae J] TOG-ANZ nih) Ki 
[(2AA) The declaration specified is that— by thane 9 S 
(a) where sub-paragraph (a) or (b) of regulation 4(1) applies, at the time the declatiwish is made 
the individual is not ordinarily resident in the United Kingdom; 


(b) where sub-paragraph (bb) of regulation 4(1) applies, at the time ihe declaration is made ‘the 
trustees are not resident in the United Kingdom and do not have any reasonable grou 
believing that any of the beneficiaries of the trust is an individual who is ondinay iy Westive eae 
United Kingdom or a company which is resident in the United Kingdom; 
(c) where sub-paragraph (c) of regulation 4(1) a, applies, the —— was not ordinarily resident 
in the United Kingdom at the time of his death. ] x cb) \o nottoubsb 
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'(2AB) The undertaking specified is that— 
(a) where sub-paragraph (a) or (b) of regulation 4(1) applies, the appropriate person will 
[notify ]® the building society if the individual or any of the individuals in respect of whom the 
declaration is made becomes ordinarily resident in the United Kingdom; 
(b) where sub-paragraph (bb) of regulation 4(1) applies, the appropriate person will [notify ]* the 
building society if— 
(1) the individual or any of the individuals in respect of whom the declaration is made 
becomes ordinarily resident in the United Kingdom, 
(it) the trustees or any company in respect of whom the declaration is made become or 
becomes resident in the United Kingdom, or 
(tii) an individual who is ordinarily resident in the United Kingdom or a company which is 
resident in the United Kingdom becomes or is found to be a beneficiary of the trust to which 
the declaration relates. ]” 

(2AC) In a case falling within regulation 4(1)(a), the declaration required by paragraph (2) must 

-ontain— 

(a) the name and principal residential address of the individual who is beneficially entitled to the 
payment, or 

(b) where two or more individuals are so entitled, the name and principal residential address of 
each of them, or 

(c) where the person who is so entitled is a Scottish partnership all the partners in which are 
individuals, the name and principal residential address of each of the individuals. ]? 

(2A) [Subject to paragraph (2B), ]* a building society may not treat an investment, or any 

ayment of a dividend or interest in respect of it, as being within the provisions of [[sub- 

aragraph]® (d), (f), (g), (k) or (r) PP of paragraph (1) of regulation 4 unless it has received from the 
nvestor a declaration ...° which can reasonably be taken to indicate that, at the time of the 
ayment, those provisions apply. ]° 

(2B) Paragraph(2A) shall not apply to— 

(a) a payment of interest made to a building society on a loan made by a building society, or 
(b) a payment of interest made to a company in relation to which an election under sub- 

_ paragraph (g) of paragraph (1) of regulation 4 was in force immediately before 14th December 
1992 and remains in force at the time of the payment. ]* 

(3) Every declaration shall be made in a form provided or authorised by the Board. ]? 

(3A) A declaration, if made in writing, shall be signed by the maker of the declaration. ]? 

(3B) Where a declaration (“the original declaration”) is not in writing, the building society may— 
(a) make a declaration in writing (‘the building society declaration”), on behalf of the person 
who made the original declaration, that the particulars contained in the original declaration are 
those recorded in the building society declaration, and 
(b) send a copy of the building society declaration to that person. ]° 

(3C) Subject to any corrections notified by that person to the building society within the period of 

0 days following the date on which the copy of the building society declaration was sent to that 

erson, and incorporated in a revised declaration made by the building society, the building society 

leclaration shall take effect as from the date on which the copy of it was sent to that person. ]” 

(3D) A declaration shall be regarded as given in writing for the purposes of this regulation if it is 

riven— 

(a) by telephonic facsimile transmission, or 
(b) by electronic communication containing an electronic signature of the person making it. ]° 

(3E) A building society declaration made in accordance with paragraph (3B) or (3C) of this 

egulation shall be regarded as made in writing if it is produced by electronic means; and the copy of 

he building society declaration to be sent to a person in accordance with paragraph (3 B)(b) may be 
ent by telephonic facsimile transmission or by electronic communication. ]? 

4) A building society shall be entitled to act upon a declaration so made unless or until it is in. 

assession of information which can reasonably be taken to indicate that the provisions of 

egulation 4 specified in [paragraphs (1), (2) or (2A)? are not or might not be applicable. 

5) A building society shall, on being so required by notice given to it by the inspector, make any 

leclaration ...° to which the notice refers available for inspection by the inspector or by a named 

fficer of the Board, within such time as may be specified in the notice. 

6) The inspector or officer to whom they are to be made available shall be entitled to take copies of, 

7 make extracts from, any declaration ...°. 

7) Every declaration ..:° to which this regulation refers shall be preserved by a building society, in 

uch manner. as.may be approved by the Board, for two years after it has ceased to be otherwise 

equired under the provisions of this regulation. 

8) Declarations ...° made pursuant to regulation 8 of the 1986 Regulations shall have effect as if 

nade pursuant to the provisions of this regulation. ' ; 

‘ross references—See. the IT (Building Societies) (Audit Powers) Regulations, SI 1992/10 reg 5, (meaning, of “excluded 

“investment” for the purposes,of those Regulations), = ad ; : 

295 6, 7 (audit conditions required’ to be satisfied for approval of a building society for the purposes ‘of the said 
Regulations), : rot 


SIS 


1990/2231 reg 11 Statutory Instruments 1012: 


reg 8 (termination of approval of a building society approved for the purposes of the said Regulations). 

Income Tax (Deposit-takers and Building Societies) (Interest Payments) Regulations, SI 2008/2682 reg 20, Sch 2 para | 
(declarations made under this reg, or treated as having effect as if made under this reg, shall have effect as if made unde 
ITA 2007 ss 858(3), 859(3), 860(3) or 861(3)). 

Amendments—! Para (1) substituted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations 

SI 1992/11 reg 9, with effect from 30 January 1992. 

? Words in para (4) substituted by SI 1992/11 reg 9. 

> Para (2A) inserted by SI 1992/11 reg 9. 

+ Para (2B) and words in para (2A) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment No 2 
Regulations, SI 1992/2915 reg 5, with effect from 14 December 1992. 

° Words in para (2A) substituted by SI 1992/2915 reg 5. 

“Sub-paragraph” substituted for “sub-paragraphs” by IT (Building Societies) (Dividends and Interest) (Amendment 

Regulations, SI 1994/296 reg 5. 
Paras (2), (2AA), (2AB), (2AC) substituted for para (2) by the IT (Building Societies) (Dividends and Interest 
(Amendment) Regulations, SI 1996/223 reg 6, with effect from 28 February 1996. 
8 Words in paras (1), (2), (2A), (5)4(8) revoked, and words in para (2AB) substituted by the IT (Building Societies 
(Dividends and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 7 with effect for declarations required b 
paras (1), (2) that are given after 5 April 2001. 
Para (2AC) substituted, paras (3)-(3E) substituted for para (3) by the IT (Building Societies) (Dividends and Interest 
(Amendment) Regulations, SI 2001/404 regs 3, 7 with effect for declarations required by paras (1), (2) that are given afte 
5 April 2001. 


vo} 


Returns of dividend and interest payments 


12— [(1)]' [Subject to the provisions of this regulation, the like provisions as are contained ii 
section 17(1), (2), (4) and (4A) ]? of the Taxes Management Act 1970 (interest paid or credited b 
banks, etc) shall have effect in relation to a building society as if— 

(a) references to interest included references to dividends within the meaning of these Regula 

tions; ... 

[@) for the word “bank” in subsection (1) there were substituted “building society”; ]7 


y 


[(2) A building society shall, if so required by notice from an inspector [and subject t 
paragraphs (4) and (5)]°, include in a return under the provisions referred to in paragraph (1) th 
further information specified in paragraph (3). ]° 
[(3) The further information specified in this paragraph is— 
[(za) as regards a gross payment within regulation 4(1)(a) in respect of which a declaratioi 
under regulation 11 has been made on or after 6th April 2001— 

(i) the name and principal residential address of the individual beneficially entitled to th 
payment or, if more than one, of each individual beneficially entitled to the payment; or 
(ti) where the person beneficially entitled to the payment is a Scottish partnership, all th 
partners in which are individuals, the name and principal residential address of each of th 
partners; and 
(iii) notification of the fact that the account in respect of which the payment was made wa 
one in respect of which a declaration under regulation 11 had been made on or after 6th Apri 
2001; ]° 

(a) as regards a gross payment within regulation 4(1)(n)— 

(i) the name and address of the person or, if more than one, each person beneficiall 
entitled to the payment by or on behalf of whom a certificate under regulation 5 has been givei 
(in paragraphs (ii) and (iii) referred to as “the beneficiary”) if other than the person or person 
to whom the payment was made; 

(ii) the date of birth of the beneficiary; 

(iii) the national insurance number of the beneficiary if furnished to the’ epaens societ 
pursuant to regulation 5 of, and the Schedule to, these Regulations; 

(iv) notification of the fact that the account in respect of which the payment was made is o 
was one in connection with which a certificate or certificates under regulation 5 had been givei 
which had not ceased to be valid at the 5th April in the year in which the payment was made 0 
at the date of closure of the account, if earlier in that year, 

(v) the reference number of the account referred to in paragraph (iv) and, where necessar, 
for identifying the account, the branch of the building society where the account is held; 

(vi) where the payment was made to two or more investors each of whom was beneficial: 
entitled to the payment, notification of that fact and, if known, the number of such persons; 

(vii) if furnished to the building society in connection with the account, the dates of birth an 
national insurance numbers of persons referred to in paragraph (vi) other than the beneficiar: 
referred to in paragraphs (ii) and (iii), 

(viii) where a certificate referred to in regulation 5 was given by or on behalf of one or more 
but not all, of the persons referred to in paragraph (vi) and had not ceased to be yalid at the Sti 
April in the year in which the payment was made or at the date of closure of the account, 1 
earlier in that year, notification of those facts; ay ooh 

fi ix i where the payment was the first payment made in respect of an account snotifi ication 0 
that fact; 

(x) where the payment was in a currency other than sterling and the amount of t 
is recorded in that currency in a return under the provisions referred to in parag a oft f 
regulation, notification of the fact that the amount is so recorded and specification | of th 
currency concerned; JonoitelugsA 
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(b) [as regards any gross payment within regulation 4 other than regulation 4(1)(n) that is a 
payment in respect of an investment, or any payment to which regulation 3 applies that is a 
payment in respect of an investment ]>— 


(i) the reference number of the account in respect of which the payment was made and, 
where necessary for identifying the account, the branch of the building society where the 
account is held; 

(ii) where the payment was made to two or more investors ...°, notification of that fact and, 
if known, the number of such persons; 

(iii) if furnished to the building society in connection with the account, the date of birth and 
national insurance number of the person or, where paragraph (ii) applies, each person to whom 
the payment was made; 

(iv) where the payment made in the course of the year was the first payment in respect of an 
account, notification of that fact; 

(v) where the payment was in a currency other than sterling and the amount of the payment 
is recorded in that currency in a return under the provisions referred to in paragraph (1) of this 
regulation, notification of the fact that the amount is so recorded and specification of the 
currency concerned. ]? 


[(4) In the cases specified in paragraph (5), a notice under section 17(1) of the Taxes Management 

Act 1970 shall not require information. ]° 

[(5) The cases specified are— 

(a) a payment in respect of a certificate of deposit within the meaning given by section 56(5) of 
the Taxes Act; 

(b) a payment in respect of an investment held by a branch of a building society to whom a notice 
under paragraph (2) is issued, where the branch is situated in a territory other than the United 

, Kingdom; 

(c) a payment falling within regulation 4(1)(a) in respect of which the information that the notice 
under section 17(1) of the Taxes Management Act 1970 shall not require is the name and address 
of the person to whom the dividend or interest was paid or credited, if other than the person 
beneficially entitled to the dividend or interest; 

(d) a payment in respect of an account which is a tax exempt special savings account for the 
purposes of section 326A of the Taxes Act; 

(e) a payment in respect of an investment under a plan provided for by regulations made under 
section 333 of the Taxes Act; 

(f) any other payment not falling within any of sub-paragraphs (a) to (e) which is specified in a 
notice under paragraph (2) as being a payment in respect of which information is not required. ]° 

\mendments—' Figure in para (1) added by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 1992/11 reg 10, with effect from 30 January 1992. 

Paras (2), (3) added by SI 1992/11 reg 10. 

- Word “and” in para (1)(a) revoked by SI 1992/2915 reg 6. 

- Words in para (1) substituted, para (1)(b) substituted, and paras (1)(c), (d) revoked by the IT (Building Societies) 
(Dividends and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 8 with effect for payments of dividends and 
interest in respect of shares in, or deposits with or loans to, building societies that are made after 5 April 2001. 

- Words inserted in para (2), para (3)(za) inserted, words in para (3)(b) substituted, and words in sub-para (3)(4)(i1) revoked 
by SI 2001/404 regs 3, 9, 10 with effect for payments of dividends and interest in respect of shares in, or deposits with or 
loans to, building societies that are made after 5 April 2001. 


' Paras (4), (5) added by SI 2001/404 regs 3, 11 with effect for payments of dividends and interest in respect of shares in, or 
deposits with or loans to, building societies that are made after 5 April 2001. 


[Notice under regulation 12—form of return 
12A Where a notice under the provisions referred to in regulation 12(1)— 
(a) requires a return to be made, or 
(b) specifies any of the further information prescribed by regulation 12(3) and requires it to be 
contained in the return, and 
(c) the notice specifies the form in which the return is to be made and delivered, 
he return shall be made and delivered in that form. ]' 


\mendments—' Regulation inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
SI 2001/404 regs 3, 12 with effect for payments of dividends and interest in respect of shares in, or deposits with or loans 
to, building societies that are made after 5 April 2001 


Information to be provided to the Board—gross payments 


13— (1) This regulation applies to payments of dividends or interest by building societies made 
vithout deduction of tax in accordance with regulation 4(1)(n); and regulations 5 to 9 (in 
varagraph (2) referred to as “the gross payments regulations”), including payments made partly 
vithout and partly under deduction of tax pursuant to regulation 94). 


2) The Board may by notice in writing require any building society to furnish them, within such 
ime (not being less than 14 days) as may be provided by the notice, such information (including 
-opies of any relevant books, documents or other records) as they may reasonably require for the 
urposes of the gross payments regulations and, in particular, for— 
(a) verifying payments of dividends or interest by building societies made without deduction of 
tax in accordance with regulation 4(1)(n), and 
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(b) determining whether a person has given or supplied a certificate-in compliance with the 
conditions of regulation 5. 


Information to be provided to the Board—net payments 


14— (1) This regulation applies to payments of dividends or interest by a building society to which 
regulation 3 applies. 

(2) The Board may by notice require any building society to furnish them, within such time (not 
being less than 14 days) as may be provided by the notice, such information relating to amounts of 
dividends or interest paid by the building society to which this regulation applies and to tax 
deducted by the building society from such payments in accordance with regulation 3 as they may 
reasonably require for verifying the amount of tax so deducted. 


(3) The information which may be required by the Board under paragraph (2) shall include copies of 
any relevant books, documents or other records of the building society, not being [books, documents 
or]! records from which the identity of an investor can be ascertained. 


Amendments—! Words in para (3) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations, SI 1992/11 reg 11. 


[Information to be provided to the Board—return under regulation 12 


14A The Board may by notice require any building society to furnish them, within such time (not 
being less than 14 days) as may be provided by the notice, such information (including copies of any 
relevant books, documents or other records) as they may reasonably require for the purposes of 
determining whether information contained in a return by the building society by virtue of a notice 
under the provisions referred to in regulation 12(1) was correct and complete. ]! 

Amendment—' This Regulation inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 


SI 2001/404 regs 3, 13 with effect for payments of dividends and interest in respect of shares in, or deposits with or loans 
to, building societies that are made after 5 April 2001. 


Inspection of records 

15— (1) Every building society shall, whenever required to do so, make available for inspection by 
an officer of the Board authorised for that purpose, at such time as that officer may reasonably 
require, all such [copies of]' books, documents and other records in its possession or under its 
control as may be required by the Board under regulations 13 and 14. 

(2) Every certificate supplied to a building society pursuant to regulation 5 shall be preserved by the 
building society in such manner as may be approved by the Board for two years after it has ceasea 
to be otherwise required under the provisions of these Regulations. 


Amendments—! Words in para (1) inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) 
Regulations, SI 1992/11 reg 12, with effect from 30 January 1992. 


[Inspection of records—return under regulation 12 


ISA Every building society required to make and deliver a return by virtue of a notice under the 
provisions referred to in regulation 12(1) shall, whenever required to do so within the perioa 
specified in regulation 15B(2), make available for inspection by an officer of the Board authorisea 
for that purpose, at such time as that officer may reasonably require, all such copies of books, 
documents and other records in its possession or under its control as may be required by the Boara 
under regulation 14 A, ]! 

Amendment—' This Regulation inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 


SI 2001/404 regs 3, 14 with effect for payments of dividends and interest in respect of shares i in, or Senoats pate or loans 
to, building societies that are made after 5 April 2001. 


[Retention of records—return under regulation 12 Woe Ant, VSTi 
I15B— (1) A building society required to make and deliver a return by virtue of a notice Wide the 
provisions referred to in regulation 12(1) shall retain, for the period specified in paragraph (2), all 
such books, documents and other records copies of which it may. be required to make available for 
inspection under regulation I5A. 
(2) The period specified is the period of two years beginning. immediately after the end of the year 
to which the notice relates. Bayi 
(3) Paragraphs (1) and (2) are without prejudice to regulations 11(7) and 15(2). qi 


Amendment—! This Regulation inserted by the IT (Building Societies) (Dividends and Interest) (Amendment) Regulations, 
S1.2001/404 regs 3, 14 with effect for payments of dividends and interest in respect of shares in, De Saat yey with, or loans 
to, building societies that are made after 5 April 2001. ( ce HANG ‘Sih ic. 
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16— d ) Subject to paragraph (2) information obtained by. the Board a any. of et Saal AS | to 
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(a) shall not be used for the purpose of ascertaining the tax habity wf any) af any person other 
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(i) a person beneficially entitled to a payment of a dividend or interest 1 within regulation 13 
[or 14]! to whom the information obtained relates, and) DOWNYTOND 1 eA 
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(ii) the building society; and 
(b) shall otherwise be used only for the purposes of [the provisions referred to in regulation 12(1) 
and]! these Regulations. 


(2) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989. 


Amendments—! Words in sub-paras (1)(a)(i) and (b) inserted, and words in para (1) substituted by the IT (Building 
Societies) (Dividends and Interest) (Amendment) Regulations, SI 2001/404 regs 3, 15 with effect for payments of 
Syidends and interest in respect of shares in, or deposits with or loans to, building societies that are made after 5 April 


SCHEDULE 


Regulation 5(2)(e)(i) 
The information referred to in regulation 5(2)(e)(i) is— 


(a) the name, permanent residential address including postcode, and date of birth of the person 
beneficially entitled to the payment; 
(b) save where the Board indicate in a particular case that this information is not required, the 
national insurance number of a person within paragraph (a) and aged 16 or over at the beginning 
of the year in which the payment is made who, at any time within the period of three years ending 
with the date on which a certificate is signed, has been liable to pay Class 1 or Class 2 
contributions within the meaning of section I(2) of the Social Security Act 1975; 
(c) the following details relating to the investor's account held with the building society to which 
the certificate relates— 
(i) the name of the building society; 
(ii) the branch of the building society where the account is held, if the account cannot 
otherwise be identified, 
(iii) the account number. 


1990/2232 
Income Tax (Deposit-takers) (Interest Payments) Regulations 1990 


Made by the Commissioners of Inland Revenue under TA 1988 ss 480B, 482(11) 


VEC ce een en oy, SEEN een MOL OMIVOVEIRUCT SOU 
Laid before the House of Commons... .. . -. 9 November 1990 
Coming into Force . 2). se 1 30 November 1990 


Revocation—These regulations revoked by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations, SI 2008/2682 reg 20, Sch 3 with effect in relation to payments of interest made on or after 31 October 2008 
and subject to savings in Sch 2. 


Citation, commencement and effect 
1 These Regulations may be cited as the Income Tax (Deposit-takers) (Interest Payments) 
Regulations 1990, shall come into force on 30th November 1990 and shall have effect with respect 
to the year 1991-92 and subsequent years of assessment. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners of Inland Revenue; 

“deposit-taker” and “relevant deposits” have the meanings given by section 481 of the Taxes Act; 

“depositor” means the holder of an account with a deposit-taker in relation to which a payment 
of interest is made; 

[“electronic communication” includes any communication conveyed by means of an electronic 
communications network. ]% 

[electronic signature” has the meaning given by section 7(2) of the Electronic Communications 
Act 2000 7? 

[ “mental aaa has the meaning given by section 1(2) of the Mental Health Act 1983 or, in 
Scotland, [section 328 of the Mental Health (Care and Treatment) (Scotland) Act 2003 ]* or, 
in Northern Ireland, Article 3 of the Mental Health (Northern Ireland) Order 1986; ]' 

“notice” means notice in writing; 

“payment” (except in relation to a payment to the Board) includes “credit” and “paid” shall be 
construed accordingly; 

“section 480A(1)” means section 480A(1) of the Taxes Act; 

[“son or daughter” means a son or daughter aged 16 or over, and includes a stepson or 

. stepdaughter, and an adopted or illegitimate son or daughter; ]! 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“year” means a year beginning with 6th April in any year and ending with 5th April in the 
», following year. 
Amendments—! Definitions of “mental disorder”, “son or daughter” inserted by the IT (Deposit-takers) (Interest 

Payments) (Amendment) Regulations, SI 1992/13 reg 3. 
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? Definition of “electronic communication” and “electronic signature” inserted by the IT (Deposit-takers) (Interes' 
Payments) (Amendment) Regulations, SI 2001/406 regs 3, 4 with effect for payments of interest by deposit-takers unde: 
reg 3 of these Regulations that are made or received after 5 April 2001. 

3 Definition of “electronic communication” substituted by the Communications Act 2003 (Consequential Amendments 
Order, SI 2003/2155 Sch 1 para 24(1)(b), (2) with effect from 17 September 2003. 

4 Words in definition of “mental disorder” substituted by the Mental Health (Care and Treatment) (Scotland) Act 2003 
(Consequential Provisions) Order, SI 2005/2078 art 15, Sch 2 para 9 with effect from 5 October 2005. This amendment i: 
also made by the Mental Health (Care and Treatment) (Scotland) Act 2003 (Modification of Subordinate Legislation 
Order, SI 2005/445 Schedule para 9 with effect from 5 October 2005. 


Introductory 


3 These Regulations apply to payments of interest by deposit-takers in respect of relevant deposit: 
where the persons beneficially entitled to the payments are ordinarily resident in the Unitec 
Kingdom. 


Gross payments 
4— (1) The provisions of section 480A(1) shall not apply as regards a payment of interest by ¢ 
deposit-taker if the conditions prescribed by regulations 5, 6 and 8 and, where applicable 
regulation 9 are fulfilled, and accordingly where those conditions are fulfilled such payments shal 
be made without deduction of tax. 


(2) Where paragraph (1) applies and subject to paragraph (3), a deposit-taker may, ¢ on receipt of th 
certificate referred to in regulation 5, refund to the depositor an amount corresponding to the ta) 
deducted from payments of interest previously made in the year and shall, on a written applicatior 
made to the Board, recover a like amount of tax paid in respect of those payments to the amoun 
refunded to the depositor. 


(3) Paragraph (2) shall not apply where in any year a statement relating to that year has beer 
furnished by the deposit-taker to the depositor pursuant to section 352 of the Taxes Act prior t 
receipt of the certificate referred to in regulation 5. 


Certificate of non-liability to tax 
5— [(1)]}° The conditions prescribed by this regulation are— 
(a) that a certificate is supplied to the deposit-taker to the effect that the person beneficiall) 
entitled to the payment of interest (in this regulation referred to as “the payment’) is unlikely tc 
be liable to pay any amount by way of income tax for the year in which the payment is made; 
(b) subject to paragraph (c) that the certificate is given by— 
(i) a depositor who was aged 16 or over at the beginning of the year in which the payment i. 
made and who is beneficially entitled to the payment; or 
(ti) the parent or guardian of a person beneficially entitled to the payment where that persor 
is under the age of 16 at the beginning of the year in which the payment is made; or 
(iii) a person beneficially entitled to the payment where that person is under the age of 16 a 
the beginning of the year in which the payment is made but will attain that age during the year, 
or 
(iv) the donee of a power of attorney authorising him to administer the financial affairs of « 
person beneficially entitled to the payment; [o rf]! 
[(v) a parent, guardian, [spouse, civil partner ]’ or son or daughter of a person suffering fron 
mental disorder; or ]! 
[(vi) a receiver or other person appointed by any court in the United Kingdom to act ir 
relation to the property and affairs of a person incapable, by reason of mental disorder, o, 
managing and administering his property and affairs ; ]' [or]? 
[(vii) a person appointed by the Secretary of State under paragraph (1) of regulation 33 of th 
Social Security (Claims and Payments) Regulations 1987, whose appointment has not beer 
revoked or terminated, or who has not resigned his office, pursuant to paragraph (2) of tha 
regulation; ]? 
(c) that the certificate is not given or supplied in circumstances where—. 
(i) the provisions of section [660B]° of the Taxes Act apply to the payment, or 
(ii) the account to which [the certificate relates]? is specified in a notice which has beer 
issued under regulation 6(3)(d) and which has not been cancelled; 
(d) that the certificate is given and supplied to the deposit-taker— "4 
(i) where sub-paragraph (i), (ii)[, (iv), (v), (vi) or (vii) ]* of paragraph (b) applies, before the 
end of the year in which the payment is made, or 
(ii) where sub-paragraph (iii) of paragraph (b) applies, before the end of the year in which the 
person beneficially entitled to the payment attains the age of 16; and 


(e) that the certificate is in such form as the Board may prescribe or authorise and contains— 


(i) the information specified in the Schedule to these Regulations, and 

(ii) an undertaking by the person giving it that if he, being the person benefietally entitled tc 
the payment, or the person so entitled becomes liable to pay any amount by way of income ta> 
for the year in which the payment is made, he will notify the deposit-taker .).° accordingly 
specifying the account to which the certificate relates together with the account number and 
Where RECESION for identifying the account, the branch of the deposit-taker where the ancouts 
ls he oA) (anemnye* 
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[(2) A certificate given in accordance with paragraph (1), and a notification given under 
sub-paragraph (e) of that paragraph, if in writing, shall be signed by the maker of the certificate or 
notification (“the relevant person’). ]° 
[(3) Where a certificate referred to in paragraph (2) is not in writing, the deposit-taker concerned 
may— 
(a) make a declaration in writing on behalf of the relevant person that the particulars contained 
in the certificate are those recorded in the declaration, and 
(b) send a copy of the declaration to the relevant person. ]° 


[(4) Subject to any corrections notified by the relevant person to the deposit-taker within the period 
of 30 days following the date on which the copy of the declaration referred to in paragraph (3) was 
sent to the relevant person, and incorporated in a revised declaration made by the deposit-taker, any 
such declaration shall take effect as from the date on which the copy of it was sent to the relevant 
person in accordance with that paragraph. ]° 


[(5) A certificate or notification referred to in paragraph (2) shall be regarded as being given in 
writing for the purposes of this regulation if it is given— 

(a) by telephonic facsimile transmission, or 

(b) by electronic communication containing an electronic signature of the relevant person. ]° 

[(6) A declaration made by the deposit-taker in accordance with paragraph (3) shall be regarded as 

made in writing for the purposes of this regulation if it is produced by electronic means; and the 

copy of a declaration to be sent to the relevant person in accordance with paragraph (3) may be sent 
by telephonic facsimile transmission or by electronic communication. ]° 

Cross references—See the IT (Interest Payments) (Information Powers) Regulations, SI 1992/15 regs 3, 5 (regulatory further 
information required in a TMA 1970 s 17 return). 

Amendments—' Para (h)(v), (vi) and the preceding word “or” added by the IT (Deposit-takers) (Interest Payments) 
(Amendment) Regulations, SI 1992/13 reg 4, with effect from 30 January 1992. 

+ Words in para (c)(ii) substituted by SI 1992/13 reg 4. 

* Para (b)(vii) and the preceding word “or” added by the IT (Deposit-takers) (Interest Payments) (Amendment) Regula- 
tions, SI 1994/295, with effect from 4 March 1994. 

+ Numbers in para (d) substituted by SI 1994/295. 

° Regulation renumbered, in sub-para (1)(c)(i), “660B” substituted for “663”, and words in sub-para (1)(e)(ii) revoked by 
the IT (Deposit-takers) (Interest Payments) (Amendment) Regulations, SI 2001/406 regs 3, 5, 6 with effect for payments 
of interest by deposit-takers under reg 3 of these Regulations that are made or received after 5 April 2001. 

® Paras (2)-(6) added by SI 2001/406 regs 3, 7 with effect for payments of interest by deposit-takers under reg 3 of these 
Regulations that are made or received after 5 April 2001. 

7 Words in para (1)(b)(v) inserted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 5, with effect from 
5 December 2005 (reg 1). 


Certificate ceasing to be valid 


6— (1) The condition prescribed by this regulation is that the certificate referred to in regulation 5 

continues in full force and effect and has not ceased to be valid. 

(2) A certificate ceases to be valid in any of the circumstances specified in paragraph (3). 

(3) The circumstances specified in this paragraph are— 
(a) the receipt by the deposit-taker of information by way of a notification pursuant to 
regulation 5(e)(ii) that the person beneficially entitled to a payment of interest arising on an 
account specified in the notification has become liable to pay an amount by way of income tax 
for the year in which the payment is made; 
(b) in the case of a certificate given under regulation 5(b)(ii), the ending of the year in which the 
person beneficially entitled to the payment attains the age of 16; 
(c) the failure by a person who has given a certificate under regulation 5(b)(iii), but is not the 
holder of the account to which the certificate relates, to become the holder before the first 
payment of interest after the end of the year in which he attains the age of 16; 


(d) where the Board, having reason to believe that a person beneficially entitled to a payment of 


interest is or has become liable to pay an amount by way of income tax, by notice require a 
deposit-taker to deduct tax pursuant to section 480A(1) from payments of interest which— 

(i) are made in respect of an account which is held by or on behalf of that person and which, 
together with the account number and, where necessary for identifying the account, the branch 
of the deposit-taker where the account is held, is specified in the notice, and 

(ii) are made to or for the benefit of that person after the expiry of a period of 30 days 
following the date of issue of the notice [or, if earlier, after it has become reasonably 
practicable so to deduct tax J’; 

(e) where notification is received by the deposit-taker that the person by whom or on whose 
behalf the certificate was given has died. 


Amendments—! Words in para (3)(d)(ii) added by the IT (Deposit-takers) (Interest Payments) (Amendment) Regulations, 
SI 1992/13 reg 5, with effect from 30 January 1992. 


Consequences of notice under regulation 6(3)(d) 


7— (1) Where the Board issue a notice under regulation 6(3)(d)— 
(a) they shall at the same time send a copy to the person referred to in the notice; 
(b) subject to paragraphs (2) and (3), no further certificate under regulation 5 may be given by or 
on behalf of the person referred to in the notice in respect of an account specified in the notice; 
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(ei 4 
(2) If the Board are satisfied as a result of information received following the issue of a notice unde 
regulation 6(3)(d), that person referred to in the notice either— 

(i) was not liable at the date of the notice, and has not since become liable, to pay an amoun 

by way of income tax, or 

(ii) is no longer liable to pay such an amount, 
they shall cancel the notice and give notice of the cancellation to the deposit-taker and the persor 
referred to in the notice under regulation 6(3)(d). 
(3) Where notice of cancellation is issued by the Board under paragraph (2), a further certificat 
may be given in accordance with the conditions of regulation 5 by or on behalf of the persor 
referred to in the notice under regulation 6(3)(d). 


Amendments—! Para (1)(c) revoked by the IT (Deposit-takers) (Interest Payments) (Amendment) Regulations, SI 1992/1. 
reg 6, with effect from 30 January 1992. 


Obsolescent accounts 

8— (1) The condition prescribed by this regulation is that, subject to paragraphs (3) and (A), « 
payment of interest arising on an account held with a deposit-taker is not‘a payment in respect o 
which a written application has been made to the Board by the deposit-taker in the circumstance. 
specified in paragraph (2) to the effect that, notwithstanding the provisions of regulations 5 and 9 
the payment should be made under deduction of tax pursuant to section 480A(1). 
(2) The circumstances specified in this paragraph are where— 

(a) the account to which the payment relates is of a class which, prior to 6th April 1991, hac 

ceased to be available to a person desiring to open a new account; 

(b) the application, which may relate to more than one such class of account— 

(i) gives sufficient particulars of each such class to enable the Board to determine whethe 
the application is validly made, and 
(ii) is made not less than 30 days before the first date after 5th April 1991 on which « 
payment of interest arising on any account to which the application relates is to be made. 

(3) An application under paragraph (1) shall be of no effect if within 30 days after receipt of th 
application the Board notify the deposit-taker concerned that, having,regard to paragraph (2), they 
are not satisfied that the application is validly made. 
(4) A deposit-taker may by notice to the Board— 

(a) cancel an application made under paragraph (1), or 

(b) vary the application so that it ceases to relate to certain accounts; 
and where the application is so cancelled or varied, the condition prescribed by this regulation shal 
cease to apply to payments of interest arising on accounts to which the application formerly relatec 
and made after the date of the notice. 


Joint accounts 


9— (1) The conditions prescribed by this regulation apply where more than one person i. 
beneficially entitled to a payment of interest arising on an account held with a deposit-taker. 
(2) The prescribed conditions are that— wor 
(a) a certificate referred to in regulation 5 is given by or on behalf of— 
(i) each person beneficially entitled to the payment of interest, or 
(ti) one or more (but not all) of such persons individually; and 
(b) a notice under paragraph (6) relating to the payment of interest— 
(i) has not been given to the Board by the deposit-taker, or . 
(ii) has been so given and has subsequently been cancelled by: the deposit-taker unde: 
paragraph (7). 
(3) Where the condition in paragraph (2)(a)(i) was satisfied but a certificate has ceased to be vali 
at any time by reason of the occurrence of one of the circumstances specified in sub-paragraph (a) 
(b), (c) or (d) of regulation 6(3), this paragraph shall apply in relation to a este of interes 
eae oh 
(a) after that time, or = iy a 
(b) where sub-paragraph (d) of regulation 6(3) applies— a: oa 
(i) after the expiry of a period of 30 days following the date of issue He the. notice referred t 
in that sub-paragraph, or 
(ii) after such date falling within that period as the deposit-taker may at his Lig! 
determine. ei 340 
(4) Subject to paragraph (6), where the condition in paragraph Oy aylii) i is satisfi ied or Se (3 
applies, for the purposes of these Regulations and of deduction of tax pursuant to section 480A(1) 
it shall be assumed that each person is benefi icially entitled in equal shares to the payment 0, 
interest and accordingly— Seth oily ova jor- 
(a) payment of so much of the interest as by virtue of this paragraph corresponds to’ shebictees 
any person by or on behalf of whom a certificate was ah shall be ne without deduction o, 
tax pursuant to regulation 4(1), and 9 \o Vnsisd to 
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(b) payment of the remainder of the interest shall be made under deduction of tax pursuant to 
section 480A(1). 


(5) Tax deducted from a payment within paragraph (4)(b) shall, for all the purposes of the Income 
Tax Acts, be treated as income tax paid by the person or persons to whom the payment is treated as 
being made. 


(6) A deposit-taker may by notice inform the Board of his intention that, in circumstances where the 
condition in paragraph (2)(a)(ii) is satisfied or paragraph (3) applies, the whole of a payment of 
interest referred to in the notice shall be made under deduction of tax pursuant to section 480A(1), 
and, subject to paragraph (7), where such notice is given paragraph (4) shall not apply and tax shall 
accordingly be deducted by the deposit-taker from any payment to which the notice relates and 
which is made after the date of the notice. 

(7) A deposit-taker may by notice to the Board (in this paragraph referred to as “the cancellation 
notice”) cancel a notice given under paragraph (6) and, where a notice is so cancelled, paragraph (4) 
shall apply to any payment of interest to which the notice formerly related and which is made after 
the date of the cancellation notice. 


Information to be provided to the Board—gross payments 


10— (1) This regulation applies to payments of interest made without deduction of tax by 
deposit-takers in respect of relevant deposits, including payments made partly without and partly 
under deduction of tax pursuant to regulation 9(4). 


(2) The Board may by notice require any deposit-taker to furnish them, within such time (not being 
less than 14 days) as may be provided by the notice, such information (including copies of any 
relevant books, documents or other records) as they may reasonably require for the purposes of 
these Regulations and, in particular, for— 
’ (a) verifying payments of interest made without deduction of tax in accordance with these 
Regulations; and 
(b) determining whether a person has given or supplied a certificate in compliance with the 
conditions of regulation 5. 


Information to be provided to the Board—net payments 
11— (1) This regulation applies to payments of interest by deposit-takers to which regulation 10 
does not apply. 
(2) The Board may by notice require any deposit-taker to furnish them, within such time (not being 
less than 14 days) as may be provided by the notice, such information relating to amounts of interest 
paid by the deposit-taker to which this regulation applies and to tax deducted by the deposit-taker 
from such payments in accordance with section 480A(1) and these Regulations as they may 
reasonably require for verifying the amount of tax so deducted. 
(3) The information which may be required by the Board under paragraph (2) shall include copies of 
any relevant books, documents or other records of the deposit-taker, not being [books, documents 
or J! records from which the identity of a depositor can be ascertained. 


Amendments—! Words in para (3) inserted by the IT (Deposit-takers) (Interest Payments) (Amendment) Regulations, 
SI 1992/13 reg 7. 


Inspection of records 

12— (1) Every deposit-taker shall, whenever required to do so, make available for inspection by an 
officer of the Board authorised for that purpose, at such time as that officer may reasonably 
require, all such [copies of]' books, documents and other records in his possession or under his 
control as may be required by the Board under regulations, 10 and 11. 

(2) Every certificate supplied to a deposit-taker pursuant to regulation 5 shall be preserved by the 
deposit-taker in such manner as may be approved by the Board for two years after it has ceased to 
he otherwise required under the provisions of these Regulations. 


Amendments—! Words in para (1) inserted by the IT (Deposit-takers) (Interest Payments) (Amendment) Regulations, 
SI 1992/13 reg 8, with effect from 30 January 1992. 


Use of information 
13— (1) Subject to paragraph (2) information obtained by the Board under regulation 10, 11 or 
12— 
(a) shall not be used for the purpose of ascertaining the tax liability (if any) of any person other 
than— 
(i) a person beneficially entitled to a payment of interest within regulation 10 to whom the 
information obtained relates, and , : 
(ii) the deposit-taker; and 
(b) shall otherwise be used only for the purposes of these Regulations. 
2) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989. 
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_ [Form of declaration under section 481(5)(k) of the Taxes Act 

14— (1) Notwithstanding section 481(5)(k) of the Taxes Act (declaration that person beneficiall 
entitled to deposit interest is not ordinarily resident in the United Kingdom to be made in writing) 
a declaration under that provision may be made by means of electronic communication. 
(2) Where a declaration under that provision (‘the original declaration’) is not in writing, th 
deposit-taker may— 

(a) make a declaration in writing (‘the deposit-taker declaration’), on behalf of the person whi 

made the original declaration, that the particulars contained in the original declaration are thos 

recorded in the deposit-taker declaration, and 

(b) send a copy of the deposit-taker declaration to that person. 
(3) Subject to any corrections notified by that person to the deposit-taker within the period of 3( 
days following the date on which the copy of the deposit-taker declaration was sent to that person 
and incorporated in a revised declaration made by the deposit-taker, the deposit-taker declaration 
shall take effect as from the date on which the copy of it was sent to that person. 
(4) A declaration shall be regarded as given in writing for the purposes of this regulation if it i 
given— 

(a) by telephonic facsimile transmission, or 

(b) by electronic communication containing an electronic signature of the person making it. 


(5) A deposit-taker declaration made in accordance with paragraph (2) or (3) of this regulation shal 
be regarded as made in writing if it is produced by electronic means; and the copy of th 
deposit-taker declaration to be sent to a person in accordance with paragraph (2)(b) may be sent b 
telephonic facsimile transmission or by electronic communication. |! 


Amendments—! This Regulation inserted by the IT (Deposit-takers) (Interest Payments) (Amendment Regulation: 
SI 2001/406 regs 3, 8, with effect for declarations under TA 1988 s 481(5)(k) that are made after 5 April 2001. 


SCHEDULE 


Regulation 5(e)(i) 
The information referred to in regulation 5(e)(i) is— 
(a) the name, permanent residential address including postcode, and date of birth of the persoi 
beneficially entitled to the payment; 
(b) save where the Board indicate in a particular case that this information is not required, th 
national insurance number of a person within paragraph (a) and aged 16 or over at the beginnin; 
of the year in which the payment is made who, at any time within the period of three years endin; 
with the date on which a certificate is signed, has been liable to pay Class I or Class . 
contributions within the meaning of section 1(2) of the Social Security Act 1975; 
(c) the following details relating to the depositor’s account held with the deposit-taker to whic 
the certificate relates— 
(i) the name of the deposit-taker; 

(ii) the branch of the deposit-taker where the account is held, if the account cannot otherwis: 

be identified; 

(iii) the account number. 


1990/2361 
Tax-exempt Special Savings Account Regulations 1990 


Made by the Commissioners of Inland Revenue under TA 1988 s 326C(1) 


Made. . . 2. 2 4 4. 28 November\1990 
Laid before the House of Commons... . . .28 November 1990 


Coming into Force... 6 eee ww ns 19 December. 1990 


Commentary—Simon’s Taxes. 


Citation and commencement 


1 These Regulations may be cited as the Tax-exempt Special Savings Account Regulations 1991 
and shall come into force on 19th December 1990. 


Interpretation 
2— [(1)]' In these Regulations unless the context otherwise requires— 


“account” means a deposit account or share account which is a tax-exempt special saving 
account for the purposes of section 326A of the Taxes Act; 

“account-holder” means the holder of an account; 

“the Board” means the Commissioners of Inland Revenue; 

[“EEA Agreement” means the Agreement on the European Economic Area signed at Oport« 
on 2nd May 1992 as adjusted by the Protocol signed at Brussels on 17th sen h 1993;]* 
[“EEA State” means a State, other than the United Kingdom, which is a Contracting Party te 
the EEA Agreement; i srehgormvy (5 

[follow-up account” has the same meaning as in section 326BB(1) of the Taxes Act 
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“notice” means notice in writing and “notify” shall be construed accordingly; 

“the principal sections” means sections 326A[, 326B and 326BB) of the Taxes Act; 

[a qhoyant European institution” has the meaning given by section 326A(10) of the Taxes 

cts] 

[a “society, person or institution” means a building society or a person falling within 
section 840A(1)(b) of the Taxes Act or a relevant European institution;]®; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“year” means a year beginning with 6th April in any year and ending with Sth April in the 
following year. 


(2) For the purposes of these Regulations an account held by an individual matures when a 
seriod of five years throughout which the account was a tax-exempt special savings account 
-omes to an end.]? 
\mendments—' “(1)” at the beginning of the regulation inserted by the Tax-exempt Special Savings Account (Amendment) 
Regulations, SI 1995/1929 reg 3(1), with effect from 11 August 1995. 
Definition of “follow-up account” and para (2) inserted by SI 1995/1929 reg 3(2)(a), (3). 
Words in definition of “the principal sections” substituted by SI 1995/1929 reg 3(2)(b). 
Definitions of “EEA Agreement” and “EEA State” inserted by the Tax-exempt Special Savings Account (Relevant 
European Institutions) Regulations, SI 1995/3239 reg 8(a), with effect from 2 January 1996. 
Definition of a “relevant European institution” inserted by SI 1995/3239 reg 8(b), (c). 
Definition of a “society, person or institution” substituted for the definition of a “society or institution” by the Financial 
Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 arts 129, 130 with effect from 
1 December 2001, immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), 
Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Introductory 
} These Regulations— 


(a) prescribe a condition additional to those set out in section 326A of the Taxes Act which 
must be satisfied if an account is to be or remain a tax-exempt special savings account; 
(6) make provision for the giving by the Board to societies[, persons]? and institutions of 
notices prohibiting them from operating new accounts, including provision about appeals 
against the giving of notices; 
(c) require societies[, persons]? and institutions operating or proposing to operate accounts to 
give information and send documents to the Board and to make documents available for 
inspection; 
[(cc) provide that subsection (2) of section 326BB of the Taxes Act does not apply in relation 
to a follow-up account unless at the time prescribed by these Regulations the society[, person]? 
or institution with which the account is held has a document of a prescribed description 
containing such information as is prescribed by these Regulations;]! 
[(cd) require societies[, persons]? and institutions operating accounts which mature to give to 
the individuals, who have held them certificates containing such information as is prescribed 
by these Regulations;]! 
(d) make provision as to the transfer of accounts from one society[, person]? or institution to 
another; 
(e) generally supplement the provisions of the principal sections. 

\mendments—! Paras (cc), (dd) inserted by the Tax-exempt Special Savings Account (Amendment) Regulations, 
SI 1995/1929 reg 4, with effect from 11 August 1995. 

Words in paras (), (c), (cd) inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 arts 129, 133(1)(a) with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

Words in paras (cc), (d) inserted by SI 2001/3629 arts 129, 133(2)(a) with effect from 1 December 2001, immediately after 
the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 
2). 


Additional condition as to transferability 


| An account must be transferable from one society[, person]! or institution to another society[, 
erson]! or institution which— 
(a) has notified the Board of its intention to operate accounts, 
(b) has not ceased, or ceased to be entitled, to operate accounts, and 
(c) has not been prohibited from operating new accounts by the giving of a prohibition notice 
which is in force, 
ut not otherwise, on such terms as may be agreed between the account-holder and any society[, 
erson]! or institution concerned. 


.mendments—! Words inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 arts 129, 133(2)(b) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 


Notification by society[, person}? or institution of intention to operate accounts 


— (1) A society[, person]’ or institution shall before it begins to operate accounts notify the 
3oard of its intention to do so and as part of that notification shall provide the Board with the 
nformation specified in paragraph (2) [or, in the case of a relevant European institution, the 
nformation specified in paragraph (2A)]' and a certificate in the terms specified in para- 
raph (3). 
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(2) The information specified in this paragraph is— 


(a) the name under which it is incorporated or registered and, if it is not incorporated o 
registered in the United Kingdom, the State or territory in which it is incorporated o: 
registered; 

(b) its principal address in the United Kingdom including postcode; 

(c) the tax office to which its accounts are submitted and its reference number there; and 
(d) the date from which it intends to operate accounts. 


((2A) The information specified in this paragraph is— 


(a) the name under which it is incorporated or registered and the EEA State i in which it i 
incorporated or registered; 

(b) where it has a branch or business establishment in the United Kingdom and intends t 
operate all accounts opened with it through that branch or establishment— 


(1) the address of that branch or business establishment including postcode, and 
(ii) the tax office to which its accounts are submitted and its reference number there; 


(c) where it has a branch or business establishment in the United Kingdom and does not s« 
intend, which of the three requirements in regulation 3 of the Tax-exempt Special Saving 
Account (Relevant European Institutions) Regulations 1995 it proposes to fulfil; 

(d) where it does not have a branch or business establishment in the United Kingdom— 


(i) whether it proposes to establish such a branch or business establishment through whicl 
it will operate all accounts opened with it, and 

(ii) if not, which of the three requirements mentioned in regulation 3 of the Tax-exemp 
Special Savings Account (Relevant European Institutions) Regulations 1995 it proposes t« 
fulfil; 


(e) the date from which it proposes to operate accounts.]! 


(3) The certificate specified in this paragraph is a certificate that the society[, person]? o 

institution is a building society or [falls within section 840A(1)(b) of the Taxes Act}? [or is ; 

relevant European institution]! as the case may be. 

Amendments—! Words in paras (1), (3), and whole of para (2A), inserted by the Tax-exempt Special Savings Accoun 
(Relevant European Institutions) Regulations, SI 1995/3239 reg 9(a)-(c), with effect from)2 January 1996. 

? Words in para (3) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes 


Order, ST 2001/3629 arts 129, 131 with effect from 1 December 2001, immediately after the coming into force of th 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


* Word in heading and paras (1), (3) inserted by the Financial Services and Markets Act 2000 (Consequential Amendments 
(Taxes) Order, SI 2001/3629 arts 129, 133(2)(c) with effect from 1 December 2001, immediately after the coming int 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Conditions for application for an account to be opened 


6— (1) An application by an individual for an account to be opened must be made to a society| 
person]? or institution in writing and shall contain the information as to the individual specifie« 
in paragraph (2), the declaration by the individual specified in paragraph (3) and the statemen 
specified in paragraph (4). 


(2) The information specified in this paragraph is— 


(a) his full name, 

(b) his permanent address including postcode, 
(c) his date of birth, and 

(d) if he has one, his national insurance number. 


(3) The declaration by the individual specified in this paragraph is that— 


(a) he is aged 18 or more, 

[(b) he does not hold any other account (with the same or any other society[, person]’ o 
institution) which will not have matured or have been closed at the time when, the account i 
respect of which the application is made is opened,]! 

[(c) he has not made and will not make any other application for an account to be opene: 
(with the same or any other society[, person} or institution) which he wilt hold simultaneous! 
with the account in respect of which the application is made,]! 

(d) he will not hold the account on behalf of another person, and IO) Orsi 

(e) to the best of his knowledge all information provided in the application is true. 


(4) The statement specified in this paragraph is that false statements as in Soithieetion “ibe ee 
application may result in penalties or prosecution. atti br0W 


bree i ba Beet 


reason to believe that he— 


(a) is not, or might not be entitled to, open an account, or ad MON oy 
(b) has given untrue information in his application. woo-aleielsed A 


Amendments—! Paras (3)(b), (c), substituted by, the Tax-exempt Special Savings Account (inendenens) | Raelatost 
SI 1995/1929 reg 5, with effect from.11 August 1995. of Recrrotn 
? Words in paras (1), (3)(b), (c) and (5) inserted by the Financial Services and Markets Act 2000 _ 
Amendments) (Taxes) Order, SI 2001/3629 arts 129, 133(2)(d) with effect from 1 December 2001, imm “ately 
coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 re 
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Transfer of accounts 
7— (1) Subject to paragraph (2), where— 
(a) arrangements are made by an account-holder to transfer an account from one society[, 
person}* or institution (“the transferor”) to another society[, person]? or institution (“the 
transferee”), or 
(b) an account is transferred in consequence of the transferor ceasing, or ceasing to be 
entitled, to operate accounts, 


the transfer shall have effect and the account shall not be otherwise affected for the purposes of 
the principal sections and these Regulations by reason of the transfer. 


(2) The transferor shall within 30 days after the date of transfer give the transferee a notice 
containing the information specified in paragraph (3) and the declaration specified in para- 
graph (4) and shall supply the transferee with the original written application made by the 
account-holder for the account to be opened or a certified copy of that application. 
(3) The information specified in this paragraph is— 
(a) as regards the account-holder— 
(i) his full name, 
(ii) his permanent address including postcode, 
(iti) his date of birth, and 
(iv) if he has one, his national insurance number, and 
(b) as regards the account— 


(i) the number allocated to that account by the transferor, 

(ii) the date of transfer, 

(iii) the date on which the account was opened (whether with the transferor or with any 
other society[, person]? or institution which previously operated the account), 

(iv) the total of all amounts deposited in, or subscribed for shares in connection with, the 
account since it was opened, 

(v) the total of all amounts of interest, dividend and bonus paid or credited to the 
account since it was opened, 

(vi) the total of all amounts deposited in, or subscribed for shares in connection with, the 
account in the period beginning with the last anniversary of the opening of the account 
before the date of transfer and ending with the date of transfer, 

(vii) the amount of interest, dividend and bonus paid or credited to the account which was 
not available for withdrawal at the date of transfer, and 
(villi) the amount which was available for withdrawal at that date. 


4) The declaration specified in this paragraph is a declaration by the transferor that— 


(a) the total of all amounts withdrawn from the account in the period beginning with the date 
on which it was opened and ending with the date of transfer, together with any fee payable to 
the transferor in connection with the transfer which is to be paid out of the account, does not 
exceed the total of all amounts of interest, dividend and bonus paid or credited to the account 
in that period after deducting income tax from each such amount at the [applicable rate}’; 
(b) the account-holder has not assigned any rights to the account nor used such rights as 
security for a loan; 
(c) the information contained in the notice is to the best of its knowledge-correct and that it 
has fulfilled all its obligations to the account-holder. 

(4A) In paragraph (4)(a) “the applicable rate” means— 
(a) in the case of an amount of interest, dividend or bonus paid or credited before 6th April 
1996, the basic rate for the year of assessment in which the amount was paid or credited; and 
(b) in any other case, the lower rate for the year of assessment in which it was paid or 
credited.]? 


(5) Where the account being transferred is a follow-up account, the transferor shall, in addition 
© satisfying the preceding requirements of this regulation, within 30 days after the date of 
ransfer give the transferee— 


(a) any document held by him of the description prescribed by regulation 7B(2), or 
(b) a certified copy of any document of that description previously held by him, or | 
(c) a print-out or other copy of any record constituting a document of that description.]! 


Amendments—! Para (5) added by the Tax-exempt Special Savings Account (Amendment) Regulations, SI 1995/1929 reg 6, 
with effect from 11 August 1995. ' 

Words in para (4)(a) substituted and para (4A) inserted by the Tax-exempt Special Savings Account (Amendment) 
Regulations, SI 1996/844 regs 1(2), 3, with effect as respects transfers of accounts after 5 April 1996. 

Word in paras (1)(a) and (3)(4)(iii) inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 arts 129, 133(2)(e) with effect from 1 December 2001, immediately after the coming into 
orce of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


[Matured accounts 


IA— (1) Subject to paragraph (2), a society[, person]* or institution with which a matured 
iccount in respect of which the condition in section 326BB(1)(4) of the Taxes Act is satisfied is 


yr has been held shall, if the account-holder so requires by notice to the society[, person]* or 
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institution, within 30 days after the date of the notice give to the account-holder a certificate 
containing the information prescribed by paragraph (3) and the declaration prescribed by 
paragraph (4). 

(2) A society[, person}? or institution shall not give the certificate referred to in paragraph (1)— 


(a) before the account has matured, or 
(b) after the expiry of a period of 18 months commencing with the date on which the account 
matured. 


(3) The information prescribed by this paragraph is— 
(a) as regards the account-holder— 
(i) his full name, 


(1i) his permanent address including postcode, 
(iii) if he has one, his national insurance number, and 
(b) as regards the account— 
(i) the name of the society[, person]? or institution with which it was held when 1 
matured; 
(ii) the number allocated to it by that society[, person]’ or institution; 
(iii) the date on which it matured; and 
(iv) the total amount deposited in, or subscribed for shares in connection with, the account 
since it was opened. 


(4) The declaration prescribed by this paragraph is a declaration by the society[, person]? o1 

institution that the account was a tax-exempt special savings account throughout a period of five 

years and that the information given in the certificate is correct]! 

Amendments—' This regulation inserted by the Tax-exempt Special Savings Account (Amendment) Regulations 
SI 1995/1929 reg 7, with ect from 11 August 1995. 

? Words in paras (1)(a), (2), (3)(b)(i) and (4) inserted by the Financial Services and Markets Act 2000 (Consequentia 


Amendments) (Taxes) Order SI 3001/3659 arts 129, 133(2)(f) with effect from 1 December 2001, immediately after the 
coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 3001/3629 Pts 1 and 2) 


[Follow-up accounts ]' 


[7B— (1) Subsection (2) of section 326BB of the Taxes Act shall not apply to a follow-ur 
account unless, at the time when the total amount deposited in, or subscribed for shares in, the 
account first exceeds £3,000, the society[, person]? or institution holds a document of thé 
description prescribed by paragraph (2) containing the information prescribed by that para- 
graph. 
(2) The description prescribed by this paragraph is that the document is either— 
(a) a certificate given in accordance with regulation 7A(1) and (2) by the society[, person}? o1 
institution with which the account-holder held a matured account, or 
(b) where the account-holder holds a follow-up account with the same society[, person]? 01 
institution with which he held a matured account, a record kept by means of a computer ot 
otherwise which was derived from the records of the society[, person]* or institution anc 
shows— 


(i) as regards the account-holder, the information prescribed by sub-paragraph (a) o! 
regulation 7A(3), and 
(11) as regards the matured account, the information prescribed by paragraphs (ii) to (iv, 
inclusive of sub-paragraph (b) of paragraph (3) of that regulation.]' 
Amendments—' This regulation inserted by the Tax-exempt Special Savings Account (Amendment) Regulations 
SI 1995/1929 reg 7, with effect from 11 August 1995. 
? Words inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order 


SI 2001/3629 arts 129, 133(2)(g) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Prohibition notices 


8— (1) The Board may in the circumstances specified in paragraph (2) give a notice (in thi: 
regulation and in regulation 9 referred to as a “prohibition notice”) to a society[, person]! o1 
institution prohibiting the society[, person]! or institution to which it is given from operating 
new accounts. 


(2) The circumstances specified in this paragraph are where the Board have reason to believe that 
the society[, person]! or institution has failed to comply with any provision of the principa 
sections or of these Regulations. 


(3) A prohibition notice shall state— fs 


(a) the date from which the society[, person]! or institution is prohibited from operating new 
accounts; and 
(b) the circumstances in which the notice is given. 


(4) A prohibition notice shall remain in force until it is cancelled by a further notice given by the 
Board to the society[, person]! or institution withdrawing the prohibition from operating news 


accounts or it is quashed by the Special Commissioners on appeal. poe 
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Amendments—! Words inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 arts 129, 133(2)(h) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Appeals against prohibition notices 


J— (1) A society[, person]! or institution to whom a prohibition notice has been given under 
regulation 8 may appeal against the notice by notice given to the Board within 30 days after the 
date of the notice of prohibition. 


(2) The appeal shall be to the Special Commissioners. 


(3) The like provisions as are contained in Part V of the Taxes Management Act 1970 shall apply 
to an appeal under this regulation and the Special Commissioners shall on appeal to them 
sonfirm the prohibition notice unless they are satisfied that it ought to be quashed. 

Amendments—' Word in para (1) inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) 


(Taxes) Order, SI 2001/3629 arts 129, 133(2)(i) with effect from | December 2001, immediately after the coming into force 
of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Society[, person]' or institution ceasing to act 
10 A society[, person]! or institution shall give notice to the Board and to the account-holder of 
its intention to cease to operate an account within a reasonable time before it so ceases so that its 
obligations in relation to the account (including the transfer of the account to another society[, 
person]! or institution) can be conveniently discharged at or about the time it ceases to act. 
Amendments—' Words inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 


Order, SI 2001/3629 arts 129, 133(2)(7) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Society[, person]? or institution ceasing to be entitled to operate accounts 


11 A society[, person]> or institution shall cease to be entitled to operate accounts and shall 
notify the Board forthwith of that fact where— 


(a) it ceases to be a building society or, [to [fall within section 840A(1)(b) of the Taxes Act}* or 
to be a relevant European institution, as the case may be;]! or 

(b) its directors have made a proposal under Part I of the Insolvency Act 1986 for a 
composition in satisfaction of its debts or a scheme of arrangement of its affairs; or 

(c) [it enters administration]°; or 

(d) a receiver or manager of its property has been appointed; or 

(e) a resolution has been passed or a petition has been presented to wind it up[; or]? 

[(f) action has been taken in relation to it under the law of an EEA State corresponding to 
that described in paragraph (b), (c), (d) or (e).}° 

Amendments—! Words in para (a) substituted by the Tax-exempt Special Savings Account (Relevant European Institutions) 
Regulations, SI 1995/3239 reg 10(a), with effect from 2 January 1996. 

Para (f) inserted by SI 1995/3239 reg 10(b) with effect from 2 January 1996. 

' Word before para (/) inserted by the Tax-exempt Special Savings Account (Amendment) Regulations, SI 1996/844 
regs 1(1), 4, with effect from 6 April 1996. 

' Words in para (a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 arts 129, 132 with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). f 

’ Words inserted by SI 2001/3629 arts 129, 133(2)(k) with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 

' Words in para (c) substituted by the Enterprise Act 2002 (Insolvency) Order, SI 2003/2096 art 6, Schedule para 46 with 
effect from 15 September 2003. 


Return of aggregate information by society[, person]? or institution 


12— (1) A society[, person]* or institution shall within 30 days after each of the aggregate 
‘eporting dates specified in paragraph (2), and after ceasing to or ceasing to be entitled to 
yperate accounts, deliver to the Board a return signed on behalf of the society[, person]’ or 
nstitution making it which contains the aggregate information specified in paragraph (3)[, stated 
separately in relation to accounts in respect of which a document of the description prescribed 
oy regulation 7B(2), or a certified copy of such a document or a print-out or other copy of the 
ecord constituting such a document received in connection with the transfer of the account 
rom another society[, person}* or institution, is held and other accounts]'. 
2) The aggregate reporting dates specified in this paragraph are 31st March, 30th June, 30th 
September and 31st December in each year that the society[, person]* or institution operates 
accounts. 
3) The aggregate information specified in this paragraph is information relating to the period 
eginning with Ist January 1991, or the date on which the society[, person]? or institution first 
yegan to operate accounts, and ending with the relevant aggregate reporting date or date of 
sessation, as to— 
(a) the total number of accounts opened by the society[, person] or institution in that period 
(including accounts transferred to other societies[, persons]’ or institutions but excluding 
those transferred from other societies[, persons]* or institutions); 
(b) the total number of accounts closed in that period, whether at the end of the period of 
five years beginning with the day on which they were opened or on the earlier death of the 
account-holder; 
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(c) the total number of accounts, which ceased to be tax-exempt special savings accounts i 
that period for any of the reasons mentioned in section 326B(1) of the Taxes Act; 
(d) the total number of accounts transferred to other societies[, persons]* or institutions i 
that period; 
(e) the total amount which in that period was deposited in, or subscribed for shares 1 
connection with, accounts which were being operated by the societyf, person}? or institution < 
the relevant aggregate reporting date or date of cessation; 
(f) the total amount of interest, dividends and bonus which in that period was credited t 
accounts which were being operated by the society[, person}> or institution at the relevar 
aggregate reporting date or date of cessation; 
(g) the total amount held in accounts at the relevant aggregate reporting date or date c 
cessation; and 
(h) the total amount of income tax deducted from interest, dividends and bonus paid c 
credited to accounts which ceasedito be tax-exempt special savings accounts for any of th 
reasons mentioned in section 326B(1) of the Taxes Act. 

Amendments—! Words inserted in para (1) by the Tax-exempt Special Savings Account (Amendment) Regulation 
ST 1995/1929 reg 8, with effect from 11 August 1995. 

2 Words in sub-paras (3)(a), (a) inserted by the Financial Services and Markets Act 2000 (Consequential Amendment 
(Taxes) Order, SI 2001/3629 arts 129, 133(1)(b) with effect from 1 December 2001, immediately after the coming int 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20. 


* Words inserted by ST 2001/3629 arts 129, 133(2)(/) with effect from 1 December 2001, immediately after the coming int 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Return of individual information by society[, person]? or institution 
13— (1) A society|, person}* or institution shall within three months after each of the individu 
reporting dates specified in paragraph (2), and after ceasing to or ceasing to be entitled t 
operate accounts, deliver to the Board a return signed on behalf of the society[, person]? c 
institution making it (or, where the return is made on magnetic tape, accompanied by 
certificate signed on behalf of the society[, person}? or institution as to the contents of the tape 
which contains the individual information specified in paragraph (3). 
(2) The individual reporting dates specified in this paragraph are 31st.March 1992 and 31: 
March in each year thereafter. 
(3) The individual information specified in this paragraph is information -relating to eac 
account operated in the period beginning with the date on which the society[, person]? c 
institution began to operate accounts, or with the day following the previous individue 
reporting date, whichever is the later, and ending with the relevant individual reporting date c 
date of cessation, as to— 
(a) as regards the account-holder— 

(i) his full name, 

(ii) his permanent address including postcode, 

(i) his date of birth, and 

(iv) if he has one, his national insurance number, and 

(b) as regards the account— 

(i) the number allocated to that account by the society[, person}? or institution, 

(11) the date on which the account was opened (whether with the society[, person}? fe 
institution making the return or with any other society[, person]* or institution whic 
previously operated the account), 

[(iia) whether the account is one in respect of which a document of the descriptio 
prescribed by regulation 7B(2), or a certified copy of such a document or a print-out c 
other copy of the record constituting such a document received in connection with th 
transfer of the account from another society[, person]? or institution, is held;]! 

(iii) all amounts deposited in, or subscribed for shares in connection with, the account i 
the period beginning with the date on which the account was opened and ending with th 
relevant individual reporting date or date of cessation, 

(iv) the balance at the relevant individual reporting date or date of cessation, 

(v) in the case of an account which has closed or has ceased to be a tax-exempt specié 
savings account, the date on which that happened, and 
(vi) in either of the cases referred to in paragraph (v), whether the account was closed é 
the end of the period of five years beginning with the day on which the account wa 
opened, or on the earlier death of the account holder, or ceased to be a tax-exempt speci 
savings account for any of the reasons mentioned in section be tisuts of the ed sy fe 


was transferred to another society[, person]? or institution. ' dleasié 
Amendments—! Para (3)(b)(iia) inserted by the Tax-exempt Special Savings” Account Clkaladaie Regulation 
SI 1995/1929 reg 9, with effect from 11 August 1995. 36 SIRTIO 


? Words inserted by the Financial Services and Markets Act 2000 (Consequentials Amendment (Taxes) Orde 
SI 2001/3629 arts 129, 133(2)(m) with effect from 1 December 2001, immediately after the cae into force of tk 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI yee Ps land 2). (BIOF SF 

nos98 Baibuloni) 
Records to be kept by society[, person]? or institution by it9 Ae S280 i 

[14— (1) A society[, person} or institution shall at all times keep sufficient records in ect c 

each account that it operates to enable the requirements of the principal sections and o ' thes 

Regulations to be satisfied. blorl-arOI98 
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2) In particular, but without prejudice to the generality of paragraph (1), the society[, person]? 
or institution shall preserve so as to be available for inspection under regulation 16 for a period 
of two years after the account was closed or ceased to be a tax-exempt special savings account— 
(a) every application made under regulation 6; 
(b) every document of the description prescribed by regulation 7B(2); 
(c) every certified copy of such a document or print-out or other copy of the record 
constituting such a document received in connection with the transfer of the account from 
another society[, person]? or institution; 
(d) a record of amounts deposited in or subscribed in connection with or withdrawn from the 
account. ]! 
Amendments—' This regulation substituted by the Tax-exempt Special Savings Account (Amendment) Regulations, 
ST 1995/1929 reg 10, with effect from 11 August 1995. 
» Words inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, 


SI 2001/3629 arts 129, 133(2)(n) with effect from 1 December, 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Information to be provided to the Board 


[5 The Board may by notice require any society[, person]! or institution which operates or which 
it any time has operated accounts, or any individual who is or has at any time been an 
iccount-holder, within such time (not being less than 14 days) as may be provided by the notice, 
o furnish them with such information (including copies of or extracts from any relevant books 
yr other records) relating to— 

(a) any account; or 

(>) any account (not being a tax-exempt special savings account) with which they have reason 

to believe an account is or may be connected within the meaning of section 326A(8) of the 
, Taxes Act; 
is they may reasonably require for the purposes of the principal sections or of these Regulations. 
\mendments—! Word inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 


Order, SI 2001/3629 arts 129, 133(2)(0) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411,.432(1), Sch 20 (and SI'2001/3629 Pts 1 and 2). 


Inspection of records by officer of the Board 

16 The Board may by notice require any society[, person} or institution which operates or 
vhich at any time has operated accounts, or any individual who is or has at any time been an 
iccount holder, within such time (not being less than 14 days) as may be provided in the notice, 
o make available for inspection [at a place within the United Kingdom] by an officer of the 
3oard authorised for that purpose such documents (including relevant books and other records) 
is are in that person’s possession or under that person’s control containing information relating 
o— 

(a) any account; or . ' 

(b) any account (not being a tax-exempt special savings account) with which they have reason 

to believe an account is or may be connected within the meaning of section 326A(8) of the 

Taxes Act; 
is they may reasonably require for the purposes of the principal sections or of these Regulations. 
\mendments—! Words inserted by the Tax-exempt Special Savings Account (Relevant European Institutions) Regulations, 

SI 1995/3239 reg 11, with effect from 2 January 1996. 

Word inserted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 


arts 129, 133(2)(p) with effect from 1 December 2001, immediately after the coming into force of the Financial Services 
and Markets Act 2000 ss 411, 432(1), Sch 20 (and. SI 2001/3629 Pts | and 2). 


1991/512 
Income Tax (Building Societies) (Annual Payments) Regulations 1991 


\mendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007, 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


1991/1614 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) Regulations 1991 


tevocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1992/10 
-. Income Tax (Building Societies) (Audit Powers) Regulations 1992 


Made by the Commissioners of Inland Revenue under TA 1988 ss 477A(1), (2), 482A 


I GC TIES VBA N etre Sle) die ce Be 1 ORO ArAr) L992 
Laid before the House of Commons . Jeeta 08.9 January 1992 
» Coming into Force... 6 eee ee 30 January 1992 


‘ommentary—Simon’s Taxes D7.813. 
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Revocation—These regulations revoked by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations, SI 2008/2682 reg 20, Sch 3 with effect in relation to payments of interest made on or after 31 October 2008 
and subject to savings in Sch 2. 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Building Societies) (Audit Powers) 
Regulations 1992 and shall come into force on 30th January 1992. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“agreement” means agreement in writing and “agree” shall be construed accordingly; 

“audit report” means a report made by an auditor in respect of an audit carried out pursuant to 
these Regulations; 

“auditor” means an individual or firm whose name appears in the register of auditors kept 
pursuant to the Companies Act 1989 (Register of Auditors and Information about Audit 
Firms) Regulations 1991; 

“the Board” means the Commissioners of Inland Revenue; 

“the Building Societies Regulations” means the Income Tax (Building Societies) (Dividends and 
Interest) Regulations 1990; 

“deposit-taker” has the meaning given by section 481(2) of the Income and Corporation Taxes 
Act 1988; 

“dividend” means any distribution in respect of an investment, including any qualifying distribu- 
tion as defined for the purposes of the Corporation Tax Acts and whether described as a 
dividend or otherwise; 

“excluded investment” has the meaning given by regulation 5; 

“gross payment” means a payment made without deduction of tax by a building society of a 
dividend or interest in respect of an investment which at the time of payment falls within any of 
the descriptions in sub-paragraphs (a) to (1), (0) and (p) of regulation 4(1) of the Building 
Societies Regulations; 

“investment” includes any shareholding, deposit or loan; 

“notice” means notice in writing; 

“payment” (except in relation to a payment to the Board) includes “credit” and “paid” shall be 
construed accordingly; 

“Special Reports booklet” means the booklet entitled “Special Reports of Accountants” 
published by the Auditing Practices Committee of the Consultative Committee of Account- 
ancy Bodies in 1984. 


Information to be provided to the Board—gross payments 


3— (1) This regulation applies to gross payments made by. building societies in respect of 
investments which are not excluded investments. 

(2) Where this regulation applies, the Board may by notice require a building society to furnish 
them, within such time (not being less than 14 days) as may be provided by the notice, such 
information (including copies of any relevant books, documents or other records) as they may 
reasonably require for the purposes of determining whether payments made by that building society 
were properly made without deduction of tax. 


Inspection of records 
4 A building society shall, whenever required to do so, make available for inspection by an officer of 
the Board authorised for that purpose, at such time as that officer may reasonably require, all such 
copies of books, documents or other records in its possession or under its control as may be required 
by the Board under regulation 3. 


Excluded investment 

5 An investment held with a building society is an excluded investment if— 

(a) having regard to regulation 11(1) to (4) of the Building Societies Regulations, it falls within 

any of the descriptions in regulation 4(1)(a), (b) and (c) of those Regulations, and 

(b) the building society is approved by the Board for the purposes of these Regulations under 

regulation 6. 

Approval of building society 

6— (1) A building society shall be approved by the Board for the purposes of these Regulations if 
the conditions specified in paragraphs (2) and (3) are satisfied with respect to that building society. 
(2) The condition specified in this paragraph is that the Board are satisfied that the building society 
will observe such procedures as will enable it fully to comply with its obligations under regula- 
tion 11(4) of the Building Societies Regulations in relation to investments of the kind referred to in 
regulation 5(a) of these Regulations. 
(3) The condition specified in this paragraph is that the building society reaches agreement with the 
Board, on the terms and conditions specified in regulation 7, that it will instruct an auditor— 


(a) to carry out the audit specified in that regulation, and +2 ~yaieaeemnaD 
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(b) to make a report in respect of that audit and furnish the report to the Board. 
(4) The Board may, if a building society so requests, restrict their approval of that building society 
under paragraph (1) to either— 

(a) that part of its business which is carried on through its branches, or 

(b) the remainder of its business. 


(5) If the Board determine to refuse approval of the building society under this regulation, they shall 
give the building society notice of their determination specifying the reason for their refusal to 
approve it. 


Conditions of audit agreement referred to in regulation 6(3) 


7— (1) Paragraph (2) of this regulation specifies the audit, and paragraph (3) the terms and 
conditions, referred to in regulation 6(3). 
2) The audit specified by this paragraph is an audit consisting of — 

(a) 

(i) a review by the auditor of the procedures put in place by the building society for the 
purpose of enabling the building society to comply with its obligations under regulation 11(4) 
of the Building Societies Regulations in relation to investments of the kind referred to in 
regulation 5(a); and 

(ii) a check by the auditor of a sample of such investments in order to determine whether the 
procedures referred to in paragraph (1) have been observed in practice; 

(b) a check by the auditor of a sample of investments of the kind referred to in regulation 5(a) in 
order to determine whether— 

(i) the building society is in possession of valid declarations made pursuant to regula- 
tion 11(1) and (2) of the Building Societies Regulations; and, where required by that 
regulation, certificates in support of those declarations, and 

(ti) there is information in the building society’s possession which can reasonably be taken to 
indicate that the provisions of regulation 4(1)(a), (b) or (c) of the Building Societies 
Regulations are not or might not be applicable with respect to one or more of such investments. 

3) The terms and conditions specified by this paragraph are that— 

’ (a) the Board are satisfied that the auditor is experienced in carrying out audits of a building 
society's or a deposit-taker’s business; 
(b) the auditor is instructed at the building society's expense; 
(c) the Board, the building society and the auditor reach agreement in relation to— 

(i) the aspects of the procedures followed by the building society which are to form the 
subject of the audit; 

(ii) the scope of the information which is to be provided in the audit report made to the 
Board; and 
(iii) the scope of the sample checks referred to in paragraph (2)(a)(ii) and (b); 

(d) the building society makes available to the auditor all such books, documents, records and 
other information as the auditor may reasonably require for the purpose of carrying out the audit 
and making the audit report; 

(e) in carrying out the audit and making the audit report, the auditor has regard to the principles 
set out in the Special Reports booklet and, in particular, paragraphs 24 to 42 of that booklet; 
(f) the audit is carried out periodically, and the periods to be covered by the audit shall be— 

(i) as regards the first audit, the period commencing on such date as the Board and the 
building society may agree, being not earlier than 6th April 1991, and ending on a date 
determined by the Board; 

(ii) as regards each subsequent audit, the period of one year following the end of the last 
audit period, or such longer period as the Board and the building society may agree; 

(g) each audit is carried out, and the audit report furnished to the Board, not later than 180 days 
after the end of the period covered by that audit; 

(h) at the same time as he furnishes the audit report to the Board, the auditor sends a copy of the 
report to the building society; 

(i) on receipt of the audit report, the Board may require the auditor or the building society to 
furnish them with such further information as they may reasonably require for the purpose of 
clarifying any part of the report. 


Termination of approval of building society 


§— (1) A building society may, by notice to the Board, terminate the approval given by the Board in 
ts case under regulation 6. 


2) The Board and a building society may agree that the approval given by the Board in its case 
inder regulation 6 shall be terminated. 


3) The Board may, by notice to a building society, terminate their approval of the building society 
n any of the circumstances specified in paragraph (4). 


4) The circumstances specified in this paragraph are where— 
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(a) an auditor has failed to furnish an audit report to the Board in respect of the building societ) 
within 180 days after the end of the period covered by the audit; 
(b) the Board consider that the building society has failed to observe the procedures referred to. ir 
regulation 7(2)(a); 
(c) the Board consider that the building society has failed within a reasonable time— 
(i) to correct errors and omissions of the building society discovered by the auditor wher 
carrying out an audit, or 
(ii) to implement any recommendation made by the auditor for the purpose of remedying ¢ 
failure on the part of the building society to observe the procedures referred to in regula- 
tion 7(2)(a); 
(d) the building society has failed to make available to the auditor any books, documents, record: 
or other information referred to in regulation 7(3)(d); 
(e) the Board consider that the auditor instructed by the building society has failed to discharge 
his responsibilities in relation to the carrying out of any audit or the making of any audit repor: 
pursuant to these Regulations, and the building society fails to instruct another auditor; 
(f) the Board have grounds for believing, whether in consequence of an audit report or otherwise 
that there has been fraudulent conduct or collusion on the part of the building society in relatior 
to any declaration or certificate referred to in regulation 11 of the Building Societies Regulations 
or otherwise in connection with any payment of a dividend or interest in respect of an) 
investment. 


(5) Subject to paragraph (6), a termination of approval under paragraph (1), (2) or (3) shall have 
effect from— 
(a) the last day of the latest period in respect of which an audit report has been furnished to th 
Board within the time stipulated by regulation 7(3)(g); or 
(b) if the latest period in respect of which an audit report has been so furnished is a period ir 
which the Board consider there to have been a failure on the part of the building society, o 
fraudulent conduct or collusion on the part of the building society, in one or more of the 
circumstances specified in paragraph (4)(b) to (f), the last day of the latest period in which the 
Board consider that none of those circumstances applies. 
(6) If there is no period in which an audit report has been furnished to the Board within the tim 
stipulated by regulation 7(3 \(g) or the Board consider that there is no period in which one or more 0 
the circumstances specified in paragraph (4)(b) to (f) does not apply, a termination of approval shal 
have the like effect as if the building society had not been approved under regulation 6. 


Alteration of scope of approval of building society 

9— (1) The Board may, by notice to a building society, alter the scope of their approval of thé 

building society under regulation 6 by withdrawing their approval in relation to one or mor 

branches of the building society or an otherwise separately identifiable part of its business in the 

cases specified in paragraph (2). 

(2) The cases specified in this paragraph are cases where the Board consider that one or more of th 

circumstances specified in regulation S(4)(b) to (f) applies to the branch or branches of the buildin; 

society or the part of its business referred to in paragraph (1), but not to the whole of its business o1 

as the case may be, the whole of that part of its business approved under regulation 6. 

(3) Subject to paragraph (4), an alteration of approval under paragraph (1) shall have effect from— 
(a) the last day of the latest period in respect of which an audit report has been furnished to th 
Board within the time stipulated by regulation 7(3)(g); or 
(b) if the latest period in respect of which an audit report has been so furnished is a period ir 
which the Board consider that one or more of the circumstances referred to in paragraph (2 
applies to a branch of the building society or a part of its business, the last day of the lates 
period in which the Board consider that none of those circumstances applies. ~ 


(4) If there is no period in which an audit report has been furnished to the Board within the time 
stipulated by regulation 7(3)(g) or the Board consider that there is no period in which one or more o 
the circumstances referred to in paragraph (2) does not apply to a branch of the building society oi 
a part of its business, an alteration of approval under paragraph (1) shall have the like effect as if 
so far as concerns that part of its business from which approval is : eng the bshictos societ) 
had not been approved under regulation 6. 


Appeals against Board’s refusal to approve building society, or of a or isesacien 
of approval 
10— (1) A building society to whom notice of the Board's determination to refuse approval unde 
regulation 6(5), or of termination or alteration of approval under regulation 8(3) or 91), has beer 
given, may appeal against such refusal, termination or alteration, as the case may be, by notice 


given to the Board within 30 days of the notice. Bia a 
(2) The appeal shall be to the Special Commissioners. ANNE Ss, kis ek: 
(3) The like provisions as are contained in Part V of the Taxes Management Act 1 970 shall ib te 
an appeal under this regulation, and on such an appeal— we SSE, ge 3 


(a) the jurisdiction of the Special Commissioners shall include \jnisdidtion to review any relevan 
decision taken by the Board under regulation 6, 7, 8 or 9, and SOTA AR) 
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(b) the Special Commissioners shall confirm the notice unless they are satisfied that the notice 
ought to be quashed. 


Consequences of termination or alteration of approval of building society 


11— (1) Subject to paragraph (2), where approval is terminated under regulation 8 or altered under 
regulation 9— 
(a) investments of the kind referred to in regulation 5 which are held with the building society 
whose approval has been terminated or, as the case may be, with a branch or other part of the 
building society’s business from which approval has been withdrawn either— 
(i) shall cease to be excluded investments with effect from the appropriate date, or 
(ti) where regulation 8(6) or regulation 9(4) applies, shall be treated as if they had never been 
excluded investments; 
(b) regulations 3 and 4 shall apply accordingly to such investments; 
(c) the audit agreement concluded between the Board and the building society pursuant to 
regulation 6(3) shall cease to have effect in relation to such investments, and accordingly, so far as 
concerns such investments’ no audit shall be carried out by the auditor or audit report furnished 
to the Board following the termination or alteration of approval. 
(2) Where following the termination or alteration of approval of a building society the conditions of 
regulation 6(2) and (3) are again satisfied with respect to the whole of its business, the Board shall 
approve the building society under regulation 6 for the purposes of these Regulations. 
(3) In this regulation “the appropriate date” means— 
(a) as regards a termination of approval under regulation 8, the date determined by regula- 
tion 8(5), and 
(b) as regards an alteration of approval under regulation 9, the date determined by regula- 
tion 9(3). 


Use of information 
12— (1) Subject to paragraph (2) information obtained by the Board under regulation 3 or 4— 


(a) shall not be used for the purpose of ascertaining the tax liability (if any) of any person other 
than— 


(i) a person beneficially entitled to a gross payment within regulation 3 to whom the 
information obtained relates, and 
(ii) the building society; and 
(b) shall otherwise be used only for the purposes of these Regulations. 


(2) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989. 


1992/12 
Income Tax (Deposit-takers) (Audit Powers) Regulations 1992 


Made by the Commissioners of Inland Revenue under TA 1988 ss 482(11)(aa), (12), 482A 


Madeok S9r.2\ WOKSVAMRMOME Dit YoNp Loi lps Vaniianpl 992 
Laid before the House.of Commons... .. » . . 9 January 1992 
Gomingintophorceamnendslenned ~~ Ye wiht 530 Januatyd 992 


Revocation—These regulations revoked by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations, SI 2008/2682 reg 20, Sch 3 with effect in relation to payments of interest made on or after 31 October 2008 
and subject to savings in Sch 2. 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Deposit-takers) (Audit Powers) Regula- 
tions 1992 and shall come into force on 30th January 1992. 


Interpretation 


2 In these Regulations unless the context otherwise requires— 


“the Act” means the Income and Corporation Taxes Act 1988; 

“agreement” means agreement in writing and “agree” shall be construed accordingly; 

“audit report” means a report made by an auditor in respect of an audit carried out pursuant to 
these Regulations; 

“auditor” means an individual or firm whose name appears in the register of auditors kept 
pursuant to the Companies Act 1989 (Register of Auditors and Information about Audit 
Firms) Regulations 1991; 

“the Board” means the Commissioners of Inland Revenue; 

. “deposit”, “deposit-taker” and “relevant deposit” have the meanings given by section 481 of the 
Act; 
“excluded deposit” has the meaning given by regulation 5, 
“notice” means notice in writing; . « 
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“payment” (except in relation to a payment to the Board) includes “credit” and “paid” shall be 
construed accordingly; 

“Special Reports booklet” means the booklet entitled “Special Reports of Accountants” 
published by the Auditing Practices Committee of the Consultative Committee of Account- 
ancy Bodies in 1984. 


Information to be provided to the Board—gross payments 

3— (1) This regulation applies to payments of interest made without deduction of tax by 
deposit-takers in respect of deposits which are neither relevant deposits nor excluded deposits. 

(2) Where this regulation applies, the Board may by notice require a deposit-taker to furnish them, 
within such time (not being less than 14 days) as may be provided by the notice, such information 
(including copies of any relevant books, documents or other records) as they may reasonably require 
for the purposes of determining whether, having regard to sections 481 and 482 of the Act, 
payments of interest were properly made without deduction of tax. 


Inspection of records 
4 A deposit-taker shall, whenever required to do so, make available for inspection by an officer of 
the Board authorised for that purpose, at such time as that officer may reasonably require, all such 
copies of books, documents or other records in his possession or under his control as may be 
required by the Board under regulation 3. 


Excluded deposit 
5 A deposit held by a deposit-taker is an excluded deposit if— 
(a) it is not a relevant deposit by reason of a declaration made to the deposit-taker pursuant to 
section 481(5)(k) of the Act which— 
(i) is in the form and contains the information and, where applicable, the undertaking 
required by section 482(2) of the Act, and 
(ii) is supported by a certificate where required by the Income Tax (Deposit-takers) 
(Non-residents) Regulations 1992, and 
(b) the deposit-taker is approved by the Board for the purposes of these Regulations under 
regulation 6. 


Approval of deposit-taker 

6— (1) A deposit-taker shall be approved by the Board for the purposes of these Regulations if the 
conditions specified in paragraphs (2) and (3) are satisfied with respect to that deposit-taker. 
(2) The condition specified in this paragraph is that the Board are satisfied that the deposit-taker 
will observe such procedures as will enable him fully to comply with his obligations under 
section 482(5) of the Act in relation to deposits of the kind referred to in regulation 5(a) of these 
Regulations. 
(3) The condition specified in this paragraph is that the deposit-taker reaches agreement with the 
Board, on the terms and conditions specified in regulation 7, that he will instruct an auditor— 

(a) to carry out the audit specified in that regulation, and 

(b) to make a report in respect of that audit and furnish the report to the Board. 
(4) The Board may, if a deposit-taker so requests, restrict their approval of that deposit-taker under 
paragraph (1) to either— 

(a) that part of his business which is carried on through branches, or 

(b) the remainder of his business. 
(5) If the Board determine to refuse approval of the deposit-taker under this regulation, they shall 
give him notice of their determination specifying the reason for their refusal to approve him. 


Conditions of audit agreement referred to in regulation 6(3) 


7— (1) Paragraph (2) specifies the audit, and paragraph (3) the terms and conditions, referred to in 
regulation 6(3). 
(2) The audit specified by this paragraph is an audit consisting of— 

(a) 

(i) a review by the auditor of the procedures put in place by the deposit-taker for the purpose 
of enabling him to comply with his obligations under section 482(5) of the Act in relation to 
deposits of the kind referred to in regulation 5(a), and 

(ii) a check by the auditor of a sample of such deposits in order to determine whether the 
procedures referred to in paragraph (i) have been observed in practice; 

(b) a check by the auditor of a sample of deposits of the kind referred to in regulation 3(a) in 
order to determine whether— ee) 

(i) the deposit-taker is in possession of valid declarations and, where required certifi cates in 
support of those declarations, and ah 

(ti) there is information in the deposit-taker’s possession which can reasonably be taken to 
indicate that one or more of such deposits is or may be a relevant deposit. = 
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(3) The terms and conditions specified by this paragraph are that— 
(a) The Board are satisfied that the auditor is experienced in carrying out audits of a 
deposit-taker’s business; 
(b) the auditor is instructed at the deposit-taker’s expense; 
(c) the Board, the deposit-taker and the auditor reach agreement in relation to— 


(i) the aspects of the procedures followed by the deposit-taker which are to form the subject 
of the audit; 
(ii) the scope of the information which is to be provided in the audit report made to the 
Board; and 
(iii) the scope of the sample checks referred to in paragraph 2(a)(ii) and (b). 
(d) the deposit-taker makes available to the auditor all such books, documents, records and other 
information as the auditor may reasonably require for the purpose of carrying out the audit and 
making the audit report; 
(e) in carrying out the audit and making the audit report, the auditor has regard to the principles 
set out in the Special Reports booklet and, in particular, paragraphs 24 to 42 of that booklet; 
(f) the audit is carried out periodically, and the periods to be covered by the audit shall be— 
(i) as regards the first audit, the period commencing on such date as the Board and the 
deposit-taker may agree, being not earlier than 6th April 1991, and ending on a date 
determined by the Board; 
(ii) as regards each subsequent audit, the period of one year following the end of the last 
audit period, or such longer period as the Board and the deposit-taker may agree; 


(g) each audit is carried out, and the audit report furnished to the Board, not later than 180 days 
after the end of the period covered by that audit; 

(h) at the same time as he furnishes the audit report to the Board, the auditor sends a copy of the 
report to the deposit-taker; 

(i) on receipt of the audit report, the Board may require the auditor or the deposit-taker to 


furnish them with such further information as they may reasonably require for the purpose of 


clarifying any part of the report. 


Termination of approval of deposit-taker 


8— (1) A deposit-taker may, by notice to the Board, terminate the approval given by the Board in 
his case under regulation 6. 


(2) The Board and a deposit-taker may agree that the approval given by the Board in his case under 
regulation 6 shall be terminated. 


(3) The Board may, by notice to a deposit-taker, terminate their approval of the deposit-taker in any 
of the circumstances specified in paragraph (A). 
(4) The circumstances specified in this paragraph are where— 


(a) an auditor has failed to furnish an audit report to the Board in respect of the deposit-taker 
within 180 days after the end of the period covered by the audit; 
(b) the Board consider that the deposit-taker has failed to observe the procedures referred to in 
regulation 7(2)(a); 
(c) the Board consider that the deposit-taker has failed within a reasonable time— 
(i) to correct errors and omissions of the deposit-taker discovered by the auditor when 
carrying out an audit, or 
(ii) to implement any recommendation made by the auditor for the purpose of remedying a 
failure on the part of the deposit-taker to observe the procedures referred to in regula- 
tion 7(2)(a); 
(d) the deposit-taker has failed to make available to the auditor any books, documents, records or 
other information referred to in regulation 7(3)(d); 
(e) the Board consider that the auditor instructed by the deposit-taker has failed to discharge his 
responsibilities in relation to the carrying out of any audit or the making of any audit report 
pursuant to these Regulations, and the deposit-taker fails to instruct another auditor; 
(f) the Board have grounds for believing, whether in consequence of an audit report or otherwise, 
that there has been fraudulent conduct or collusion on the part of the deposit-taker in relation to 
any declaration or certificate referred to in regulation 5(a), or otherwise in connection with any 
payment of interest in respect of any deposit. 
(5) Subject to paragraph (6), a termination of approval under paragraph (1), (2) or (3) shall have 
effect from— , 
(a) the last day of the latest period in respect of which an audit report has been furnished to the 
Board within the time stipulated by regulation 7(3)(g); or 
(b) if the latest period in respect of which an audit report has been so furnished is a period in 
which the Board consider there to have been a failure on the part of the deposit-taker, or 
fraudulent conduct or collusion on the part of the deposit-taker, in one or more of the 
circumstances specified in paragraph (4)(b) to (f), the last day of the latest period in which the 
Board consider that none of those circumstances applies. 


(6) If there is no period in which an audit report has been furnished to the Board within the time 


stipulated by regulation 7(3)(g) or the Board consider that there is no period in which one or more of 
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the circumstances referred to in paragraph (5)(b) does not apply,a termination of approval shall 
have the like effect as if the deposit-taker had not been approved under regulation 6. 


Alteration of scope of approval of deposit-taker 
9— (1) The Board may, by notice to the deposit-taker, alter the scope of their approval of the 
deposit-taker under regulation 6 by withdrawing their approval in relation to one or more branches 
of the deposit-taker or an otherwise separately identifiable part of his business in the cases specified 
in paragraph (2). 
(2) The cases specified in this paragraph are cases where the Board consider that one or more of the 
circumstances specified in regulation 8(4)(b) to (f) applies to the branch or branches of the 
deposit-taker or the part of his business referred to in paragraph (1), but not to the whole of his 
business or, as the case may be, the whole of that part of his business approved under regulation 6. 
(3) Subject to paragraph (4), an alteration of approval under paragraph (1) shall have effect from— 
(a) the last day of the latest period in respect of which an audit report has been furnished to the 
Board within the time stipulated by regulation 7(3)(g); o1 
(b) if the latest period in respect of which an audit report has been so furnished is a period in 
which the Board consider that one or more of the circumstances referred to in paragraph (2) 
applies to a branch of the deposit-taker or a part of his business, the last day of the latest period 
in which the Board consider that none of those circumstances applies. 


4) If there is no period in which an audit report has been furnished to the Board Dithin the time 
aes by regulation 7(3)(g) or the Board consider that there is no period in which one or more of 
the circumstances referred to in paragraph (2) does not apply to a branch of the deposit-taker or a 
part of his business, an alteration of approval under paragraph (1) shall -have the like effect as if, so 
far as concerns that part of his business from which approval is withdrawn, the deposit-taker had 
not been approved under regulation 6. 


Appeals against Board's refusal to approve deposit-taker, or termination or alteration of approval 


10— (1) A deposit-taker to whom notice of the Board’s determination to refuse approval under 
regulation 6(5), or of termination or alteration of approval under regulation 8(3) or 91), has been 
given may appeal against such refusal, termination or alteration, as the case may be, by notice given 
to the Board within 30 days of the notice. 


(2) The appeal shall be to the Special Commissioners. 


(3) The like provisions as are contained in Part V of the Taxes Management Act 1970 shall apply to 
an appeal under this regulation, and on such an appeal— 


(a) the jurisdiction of the Special Commissioners shall include jurisdiction to review any relevant 
decision taken by the Board under regulation 6, 7, 8 or 9, and 

(b) the Special Commissioners shall confirm the notice unless they are satisfied. that the notice 
ought to be quashed. 


Consequences of termination or alteration of approval of deposit-taker 


11— (1) Subject to paragraph (2), where approval is terminated under beside. 8 or altered under 
regulation 9— 


(a) deposits of the kind referred to in regulation 5(a) which are held by the deposit-taker whose 
approval has been terminated or, as the case may be, by a branch or other part of the 
deposit-taker’s business from which approval has been withdrawn either— 


(i) shall cease to be excluded deposits with effect from the appropriate date, or — 

(ii) where regulation 8(6) or regulation 9(4) applies, shall be treated as if a se never been 

excluded deposits; 
(b) regulations 3 and 4 shall apply accordingly to such deposits; . 
(c) the audit agreement concluded between the Board and the deposit-taker pursuant to 
regulation 6(3) shall cease to have effect in relation to such deposits, and accordingly, so far as 
concerns such deposits, no audit shall be carried out by the auditor or audit report furnished to 
the Board following the termination or alteration of approval. 


(2) Where following the termination or alteration of approval of a deposit-taker the conditions of 
regulation 6(2) and (3) are again satisfied with respect to the whole of his business, the Board shall 
approve the deposit-taker under regulation 6 for the purposes of these Regulations. iy 
(3) In this regulation “the appropriate date” means— , ee 
(a) as regards a termination of approval under regulation 8, the date determined by othe 
tion 8(5), and . 
(b) as regards an alteration of approval under regulation 9, the date bi eg regula- 


by 
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12 (1) Subject to paragraph (2), information obtained by the Board underiréaulation:s or 4— 


(a) shall not be used for the purpose of ascertaining. the tax oe ef ay fins torecsoe m4 
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(i) a person beneficially entitled to a payment of interest within regulation 3 to whom the 
information obtained relates, and 
(ii) the deposit-taker; and 
(b) shall otherwise be used only for the purposes of these Regulations. 


(2) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989. 


1992/14 
Income Tax (Deposit-takers) (Non-residents) Regulations 1992 


Made by the Commissioners of Inland Revenue under TA 1988 s 482(11), (12) 


LUGE to ty tere A VS LOR IM NC DINO ar LIOD 
Laid before the House of Commons. . . . . . © .9 January 1992 
| Cope IO. POTCEAe Gers ee oN yee 5 30. January 1992 


Reyocation—These regulations revoked by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations, SI 2008/2682 reg 20, Sch 3 with effect in relation to payments of interest made on or after 31 October 2008 
and subject to savings in Sch 2. 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Deposit-takers) (Non-residents) Regula- 
tions 1992 and shall come into force on 30th January 1992. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 
“the Act” means the Income and Corporation Taxes Act 1988; 
| “the Board” means the Commissioners of Inland Revenue; 
“certificate” means the certificate referred to in section 482(11)(a) of the Act; 
“declaration” means a declaration under section 481(5)(k) of the Act; 
“deposit-taker”, “deposit” and “relevant deposit” have the meanings given by section 481 of the 
Act; 
“the 1985 Regulations” means the Income Tax (Composite Rate) (Non-residents) Regula- 
tions 1985; 
“notice” means notice in writing; 
“payment” includes “credit”. 


Requirement for a certificate 

3— (1) Every declaration which is in a form prescribed or authorised by the Board under the 
provisions of section 482(2) of the Act shall, if it does not give the address of the person making it, 
be supported by a certificate given by the deposit-taker in accordance with paragraph (2) of this 
regulation and regulations 4 and 5. 

(2) The certificate shall be given without delay after receipt of the declaration by the deposit-taker 
and in any event before the first payment of interest in respect of the deposit to which the 
declaration relates. 


Information to be contained in the certificate 


4 The certificate shall— 
(a) contain the deposit-taker’s full name and address; 
(b) be signed by a duly authorised signatory on behalf of the deposit-taker; 
(c) state the signatory’s office; 
(d) contain a sufficient description or other identification of the declaration to which the 


certificate relates; 

(e) contain a statement that the declaration includes the undertaking required by. sec- 
tion 482(2)(a) of the Act; 

(f) contain a statement that the deposit-taker has no. reason to believe that any person 
beneficially entitled to interest in respect of the deposit to which the declaration relates is not 
resident outside the United Kingdom. 


Form of Certificate 


5 The certificate shall not be valid for the purposes of these Regulations unless it is in the form 
prescribed by the Board, or in a form authorised by the Board for those purposes. 


Certificate ceasing to be valid 


6 When the deposit-taker is in possession of information which can reasonably be taken to indicate 
that the deposit to which the certificate relates is or may be a relevant deposit, the certificate shall 
no longer be valid for the purposes of these Regulations and he shall thereupon treat that deposit as 
a relevant deposit. 
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Inspection of certificates 
7— (1) A deposit-taker shall, on being so required by notice given to him by an inspector, make any 
certificate to which the notice refers available for inspection by the inspector or by a named officer 
of the Board within such time as may be specified in the notice. 
(2) The inspector or officer to whom a certificate is to be made available under paragraph (1) shall 
be entitled to take copies of, or make extracts from, that certificate. 
(3) A notice under paragraph (1) may be combined with a notice given under section 482(3) of the 
Act. 


Retention of declarations and certificates 
8 Every declaration, whether made before or after the coming into force of these Regulations, and 
every certificate shall be preserved by the deposit-taker in such manner as may be approved by the 
Board until two years after the deposit has been repaid or has become a relevant deposit. 


Revocation of the 1985 Regulations and consequential provision 
9— (1) The 1985 Regulations are hereby revoked. 
(2) A certificate given in accordance with the 1985 Regulations which was valid for the purposes of 
those Regulations immediately before the coming into force of these Regulations shall have effect as 
if given in accordance with regulations 3, 4 and 5, and accordingly, unless the context otherwise 
requires, references to a certificate in these Regulations shall be construed as including a certificate 
given in accordance with the provisions of the 1985 Regulations. 


1992/15 
Income Tax (Interest Payments) (Information Powers) Regulations 1992 


Made by the Commissioners of Inland Revenue under TMA 1970 ss 17(5), (6), 18(3B), (3C) 


Made... . yaaveiny Gund eS JOnUaTPALL 92 
Laid before the ‘House of COMMONS css x kivs awrveanhe January 1992 
Coming intO POCO vse scy ais. snr evo ay 4 ehien yyae Oeanuary 1208 


Commentary—Simon's Taxes A4.120. 
Modifications—Taxation of Pension Schemes (Transitional Provisions) Order, SI 2006/572 art 38 (modification of this 
paragraph in relation to certain lump sum payments). 


Citation, commencement and effect 


1 These Regulations may be cited as the Income Tax (Interest Payments) (Information Powers) 
Regulations 1992, shall come into force on 30th January 1992 and shall have effect with respect 
to payments made in the year 1991—92 and subsequent years of assessment. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“account-holder” means the holder of an account in relation to which a payment is made; 
[building society” means a building society within the meaning of the Building Societies 
Act 1986; 


“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs;]! 
1 


1 


“deposit- -taker” has the meaning given by [section 853 of ITA 2007]!; 
[“interest” shall be construed in accordance with section 850(6) of ITA 2007; 
“ITA 2007” means the Income Tax Act 2007; 
“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005;]! 
[“the Deposit-takers and Building Societies Regulations” means the Income Tax (Deposit- 
takers and Building Societies) (Interest Payments) Regulations 2008;]! 
“the Management Act” means the Taxes Management Act 1970; 
[“payment” means a payment of interest;]! 
“section 17(1)” and “section 18(1)” mean sections 17(1) and 18(1) respectively of the 
Management Act; 
“section 17 return” means a return under section 17(1); — 
“section 18 information” means information required to be furnished under section 18(1); 
“the Taxes Act” means the Income and Corporation Taxes Act 1988; 
“year” means a year beginning with 6th April in any year and ending with Sth erly in the 
following year. 

Amendments—' Definitions of “building society” and “the Commissioners” inserted, definitions of “the Board” and 
“Building Societies Regulations” revoked, in definition of “deposit-taker”, words substituted for words “section 481(2) of 
the Taxes Act”, definition “the Deposit-takers and Building Societies Regulations” substituted for definition “the 
Deposit- -takers Regulations”, definitions of “interest”, “ITA 2007” and “ITTOIA 2005” inserted, and definition of 

“payment” substituted, by the Income Tax (Interest Payments) (Information Powers) (Amendment) Re 


gulations, 
SI 2008/2688 regs 2, 3 with effect in relation to payments of interest made on or after 31 October 2008. Substituted and 
revoked definitions previously read as follows— OY ACY MSR AST 


* “the Board” means the Commissioners of Inland Revenue;’. ‘eos isawslat pd 


10147 IT (Interest Payments) (Information Powers) Regs 1992/15 reg 4 


* “Building Societies Regulations” means the Income Tax (Building Societies) (Dividends and Interest) Regula- 
tions 1990;’, 

* “the Deposit-takers Regulations” means the Income Tax (Deposit-takers) (Interest Payments) Regulations 1990;’. 
* “payment” means a payment of interest [(including, in relation to a building society, a payment of a dividend in 
respect of a share in the building society)]' and, in relation to a payment in respect of which further information 
may be required to be contained in a section 17 return pursuant to these Regulations, includes “credit”;’, 


[Disapplication of section 17(1) and section 18(1) 


3— (1) In the cases prescribed by paragraph (2), a notice under section 17(1) shall not require 
information. 


(2) The cases prescribed are— 


(a) a payment in respect of a certificate of deposit within the meaning given by [section 1019 

of ITA 2007}; 

(b) a payment in respect of an investment held by a branch of a person to whom a notice 
_ under section 17(1) is issued, where the branch is situated in a territory other than the United 
) Kingdom; 

(c) a payment falling within regulation 6(2)(ba) in respect of which the information that the 

notice under section 17(1) shall not require is the name and address of the person to whom the 

interest was paid or credited, if other than the person beneficially entitled to the interest; 

(d) a payment in respect of an account which is a tax exempt special savings account for the 

purposes of section 326A of the Taxes Act,;? 

(e) a payment in respect of an investment under a plan provided for by regulations made 

under [Chapter 3 of Part 6 of ITTOIA 2005}; 

(f) any other payment not falling within any of sub-paragraphs (a) to (e) which is specified in 

the notice under section 17(1) as being a payment in respect of which information is not 

required. 


(3) In the cases prescribed by paragraph (4), a notice under section 18(1) shall not require 
information. 


(4) The cases prescribed are— 


(a) any amount to which a person holding a relevant discounted security is entitled on the 

redemption of that security, where the amount is paid or received on or before 5th April 2002; 

(b) a foreign dividend paid or received on or before Sth April 2002,7 

(c) a payment to or a receipt for a person other than an individual (in whatever capacity the 

individual is acting), except where the case also falls within regulation 5 or regulation 6(2)(ba) 
_ or (3)(d); 

(d) a payment information on which is required by a notice under section 17(1) or which is 

excluded from a notice under section 17(1) by virtue of paragraph (2) above; 

(e) a payment made in respect of a deposit held at a branch of a person to whom a notice 

under section 18(1) is issued, where the branch is situated in a territory other than the United 

Kingdom; 

(f) a payment falling within regulation 6(2)(ba) or (3)(d) in respect of which the information 

that the notice under section 18(1) shall not require is the name and address of the person to 

whom the interest was paid or credited, if other than the person beneficially entitled to the 

interest; 

(g) a@ payment in respect of an account which is a tax exempt special savings account for the 

purposes of section 326A of the Taxes Act,;? 

(h) a payment in respect of an investment under a plan provided for by regulations made 

under [Chapter 3 of Part 6 of ITTOIA 2005); 

(i) any other payment not falling within any of sub-paragraphs (a) to (h) which is specified in 

the notice under section 18(1) as being a payment in respect of which information is not 

required. 

(5) In paragraph (4)— 

(a) “relevant discounted security” has the meaning given by paragraph 3 of Schedule 13 to the 
Finance Act 1996; 

(b) “foreign dividend” means a “foreign dividend” within the meaning given by section 18(3G) of 
the Management Act other than interest.°]' 

Amendments—' Regulation substituted by the IT (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2001/405 regs 2, 4 with effect for payments of interest made, credited or received after 5 April 2001. 

2 In para (2), in sub-para (a) words substituted for words “section 56(5) of the Taxes Act”, sub-para (d) revoked, in 
sub-para (e) words substituted for words “section 333 of the Taxes Act”; in para (4), sub-paras (a), (b), (g) revoked, and 
words in sub-para (A) substituted for words “section 333 of the Taxes Act”; and para (5) revoked; by the Income Tax 
(Interest Payments) (Information Powers) (Amendment) Regulations, SI 2008/2688 regs 2, 4 with effect in relation to 
payments of interest made on or after 31 October 2008. 


Requirement and conditions for further information 


4— (1) Subject to the conditions specified in paragraph (2), a section 17 return shall contain 
such further information as is prescribed by regulations 5(3) and 6(2) and a person required to 
furnish section 18 information shall furnish at the same time such further information as is 
prescribed by regulations 5(3)(b) and 6(2) [and (3)]. 


(2) The conditions specified in this paragraph are that— 
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(a) as regards a section 17 return, the notice under section 17(1) requiring the return specifies 
the further information referred to in paragraph (1) and requires it to be contained in the 
return; 

(b) as regards section 18 information, the notice under section 18(1) requiring the section 18 
information to be furnished specifies the further information referred to in paragraph (1) and 
requires it to be furnished at the same time as the section 18 information. 


ee 
(ay. 


Amendments—! Words in para (1) added, and paras (3), (4) revoked, by the IT (Interest Payments) (Information Powers) 
(Amendment) Regulations, SI 2001/405 regs 2, 5 with effect for payments of interest made, credited or received after 
5 April 2001. 


Further information—cases where certificate of non-liability to tax is given 


S— (1) Paragraph (3) prescribes in relation to the cases specified in paragraph (2) the further 
information which, subject to [regulations 3 and 4]', is required to be contained in a section 17 
return or to be furnished at the same time as section 18 information. 


(2) The cases specified in this paragraph are where a payment is made in circumstances in which 
a certificate has been given under regulation 5 of the [Deposit-takers and Building Societies 
Regulations]* that the person beneficially entitled to the payment is unlikely to be liable to pay 
any amount by way of income tax for the year in which the payment is made. 


(3) The further information prescribed by this paragraph is— 


(a) as regards information to be contained in a section 17 return, the name and address of the 
person or, if more than one, each person by or on behalf of whom a certificate has been given 
in connection with the payment (in sub-paragraph (4) referred to as “the beneficiary”) if other 
than the person or persons to whom the payment was made; 

(b) as regards information to be contained in a section 17 return or to be furnished at the 
same time as section 18 information— 


(i) the date of birth of the beneficiary; 

(11). the national insurance number of the beneficiary if furnished to the deposit-taker [or 
building society pursuant to regulation 9 of the Deposit-takers and Building Societies 
Regulations;]’ 

(ili) notification of the fact that the account in respect of which the payment was made is 
or was one in connection with which a certificate or certificates had been given which had 
not ceased to be valid at the Sth April in the year in which the payment was made or at the 
date of closure of the account, if earlier in that year; 

(iv) the reference number of the account referred to in paragraph (i) and, where 
necessary for identifying the account, the branch of the payer where the account is held; 

(v) where the payment was made to two or more account-holders each of whom was 
beneficially entitled to the payment, notification of that fact and, if known, the number of 
such persons; 

(vi) if furnished to the deposit-taker [or building society]* in connection with the account, 
the dates of birth and national insurance numbers of persons referred to in paragsaph (v) 
other than the beneficiary referred to in paragraphs (i) and (i); 

(vii) where a certificate was given by or on behalf of one or more, but not all, of the 
persons referred to in paragraph (v) and had not ceased to be valid at the Sth April i in the 
year in which the payment was made or at the date of closure of the account; if earlier in 
that year, notification of those facts; 

(vili) where the payment was the first payment made in respect of an account, notification 
of that fact; 

(ix) where the payment was in a currency other than sterling and the amount of the 
payment is recorded in that currency in a section 17 return or as part of section 18 
information, notification of the fact that the amount is so recorded and specification of the 
currency concerned. 

Amendments—' Words substituted by the IT (Interest Payments) Rafounation Powers) (Amendment) Regulations, 
SI 2001/405, regs 2, 6 with effect for payments of interest made, credited or received on or after 5 April 2001. 

2 In para (2), words substituted for words “Deposit-takers Regulations”, and in para (3)(b), in para (ii), words substituted 
for words “pursuant to regulation 5 of, and the Schedule to, the Deposit-takers Regulations”, and in para (vi), words 


inserted, by the Income Tax (Interest Payments) (Information Powers) (Amendment) Regulations, S - Saienists regs 2, 5 
with effect in relation to payments of interest made on or’ wiafter 31 October 2008. 


ofA) 2% 
Further infornaationicaeler cases nO Sbaty szormion lk 


6— (1) Paragraph (2) prescribes in relation to cases to which regula 5 ee not apply the 
further information [relating to payments in respect of deposits which, subject to regulations 3 
and 4,]' is to be contained in a section 17 return or to be furnished with section 18 information. 


(1A) Paragraph (3) prescribes the further information relating to payments and receipts of 
interest other than payments in respect of deposits which, tas fs to regulations 3. and 4, is to be 
furnished with section 18 information.]! ott Haast ve Bsdtrseste 


(2) The further information prescribed by this ate is— ay 2coiibnooed bg) 
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(a) the reference number of the account in respect of which a payment was made and, where 
necessary for identifying the account, the branch of the payer where the account is held; 

(b) where a payment was made to two or more account-holders ...', notification of that fact 
and, if known, the number of such persons; 

[(ba) where the payment was made without deduction of tax by virtue of a declaration made 
after 5th April 2001 under [section 858, 859, 860 or 861 of ITA 2007P7>— 


(i) the name and principal residential address of the individual beneficially entitled to the 
payment or, if more than one, of each individual beneficially entitled to the payment; or 
(ii) where the person beneficially entitled to the payment is a Scottish partnership, all the 
partners “ which are individuals, the name and principal residential address of each of the 
partners; 


[(5b) in a case falling within sub-paragraph (ba), notification of the fact that the account in 

respect of which the payment was made was one in respect of which a declaration had been 
y made as mentioned in that sub-paragraph:;]! 

(c) if furnished in connection with the account, the date of birth and national insurance 

number of the person or, where sub-paragraph (6) applies, each person to whom a payment 

was made; 

(d) where a payment made in the course of the year was the first payment in respect of an 

account, notification of that fact; 

(e) where a payment was in a currency other than sterling and the amount of the payment is 

recorded in that currency in a section 17 return or as part of section 18 information, 

notification of the fact that the amount is so recorded and specification of the currency 

concerned. 


[(3) The further information prescribed by this paragraph is— 


(a) identification of the security or investment in respect of which the payment was made or 
received; 
(b) where the payment or receipt was in a currency other than sterling and the amount of the 
payment or receipt is recorded in that currency as part of section 18 information, notification 
of the fact that the amount is so recorded and specification of the currency concerned; 
(c) where the payment was made to, or the receipt was for, two or more persons, notification 
_ of that fact and, if known, the number of such persons; 
(d) where the payment was made without deduction of tax by virtue of a declaration made 
under— 


(1) section 468O(1)(a) of the Taxes Act (interest distribution by authorised unit trust— 
residence condition of unit holder), or 

(ii) regulation 3 of the Open-ended Investment Companies (Tax) Regulations 1997 taken 
together with section 4680(1)(a) of the Taxes Act (interest distribution by open-ended 
investment company—residence condition of owner of share in open-ended investment 
company), 


the name and principal residential address of the person beneficially entitled to the payment 
or, if more than one, of each person beneficially entitled to the payment; 


(e) in a case falling within sub-paragraph (d), notification of the fact that the unit holder or, 
as the case may be, the owner of a share was a person in respect of whom a declaration had 
been made as mentioned in that sub-paragraph.}? 


[(4) In paragraph (1A) the reference to “interest” includes a reference to a dividend or other 
amount treated as interest by virtue of subsection (3E), read with subsections (3F) and (3G), of 
section 18 of the Management Act.]? 


Amendments— 

' Words in para (1) substituted, para (1A) inserted, words in para (2)(b) revoked, and paras (2)(ba), (bb) inserted by the IT 
(Interest Payments) (Information Powers) (Amendment) Regulations, SI 2001/405 regs 2, 7 with effect for payments of 
interest made, credited or received after 5 April 2001, including dividends or other amounts treated as interest by TMA 
1970 s 18(3E)(3G). 

2 Paras 3, 4 added by SI 2001/405 regs 2, 7(5) with effect for payments of interest made, credited or received after 5 April 
2001, including dividends or other amounts treated as interest by TMA 1970 s 18(3E)}-(3G). 

> In para (2)(ba) words substituted for words “section 481(5)(k)(i) of the Taxes Act” by the Income Tax (Interest Payments) 
(Information Powers) (Amendment) Regulations, SI 2008/2688 regs 2, 6 with effect in relation to payments of interest 
made on or after 31 October 2008. 


[Further information—section 17 return—form of information 
6A Where a notice under section 17(1)— 


(a) requires a section 17 return to be made, or ; ak 

_ (6) specifies the further information prescribed by regulations 5(3) and 6(2) and requires it to 
be contained in the return, and 

 (c) the notice specifies the form in which the return is to be made and delivered, 


the return shall be made and delivered in that form.]'_ 


Amendments—! This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2001/405 regs 2, 8 with effect for payments of interest made, credited or received after'5 April 2001. 
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[Further information—section 18 information—form of information J! 
7 Where a notice under section 18(1)— 


(a) requires section 18 information to be furnished, or 

(b) specifies the further information prescribed by regulations 5(3)(b) and 6(2) [and (3)]' and 
requires it to be furnished with section 18 information, and 

(c) specifies the form in which information within paragraph (a) or (A) is to be furnished, 


the information shall be furnished in that form. 


Amendments—! Heading substituted, and words in sub-para (b) inserted by the IT (Interest Payments) (Information 
Powers) (Amendment) Regulations, SI 2001/405 regs 2, 9 with effect for payments of interest made, credited or received 
after 5 April 2001. 


[Information to be provided to [the Commissioners ]?—section 17 notice 


8 [An officer of Revenue and Customs]? may by notice require a person to furnish [that officer]? 
within such time, not being less than 14 days, as may be provided by the notice, such information 
(including copies of any relevant books, documents or other records) as that officer]? may 
reasonably require for the purposes of determining whether information contained in a 
section 17 return by that person by virtue of a notice under section 17(1) was correct and 
complete.]! 

Amendments—! This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 

SI 2001/405 regs 2, 10 with effect for payments of interest made, credited or received after 5 April 2001. 

? In heading, words substituted for words “the Board”, in main text, words substituted for words “The Board”, “them” and 


“they” respectively, by the Income Tax (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2008/2688 regs 2, 7 with effect in relation to payments of interest made on or after 31 October 2008. 


[Information to be provided to [the Commissioners ]’°—section 18 notice 


9 [An officer of Revenue and Customs]? may by notice require a person to furnish [that officer]* 
within such time, not being less than 14 days, as may be provided by the notice, such information 
(including copies of any relevant books, documents or other records) as [that officer]? may 
reasonably require for the purposes of determining whether information furnished to [an 
officer}? by virtue of a notice under section 18(1) was correct and complete.]! 

Amendments—! This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 

SI 2001/405 regs 2, 10 with effect for payments of interest made, credited or received after 5 April 2001. 
? In heading, words substituted for words “the Board”, in main text, words substituted for words “The Board”, “them”, 


“they” and the inspector” respectively, by the Income Tax (Interest Payments) (Information Powers) (Amendment) 
Regulations, SI 2008/2688 regs 2, 8 with effect in relation to payments of interest made on or after 31 October 2008. 


[Inspection of records 


10 A person required to make and deliver a section 17 return or to furnish information by virtue 
of a notice under section 18(1) shall, whenever required to do so within the period specified in 
regulation 11(2), make available for inspection by [an officer of Revenue and Customs]? 
authorised for that purpose, at such time as that officer may reasonably require, all such copies 
of books, documents or other records in his possession or under his control as may be required 
by [an officer of Revenue and Customs] under regulation 8 or, as the case may be, regulation 9.]! 
Amendments—! This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2001/405 regs 2, 10 with effect for payments of interest made, credited or received after 5 April 2001. 
? Words substituted for words “an officer of the Board” and “the Board” by the Income Tax (Interest Payments) 


(Information Powers) (Amendment) Regulations, SI 2008/2688 regs 2, 9 with effect in relation to payments of interest 
made on or after 31 October 2008. 


[Retention of records 


11— (1) A person required to make and deliver a section 17 return or to furnish information by 
virtue of a notice under section 18(1) shall retain, for the period specified in paragraph (2), all 
such books, documents and other records copies of which he may be required to make available 
for inspection under regulation 10. 


(2) The period specified is the period of two years beginning immediately after the end of the 
year to which the notice under section 17(1) or 18(1) relates. 


[(3) Paragraphs (1) and (2) are without prejudice to the following provisions— 


(a) regulation 8(5) of the Deposit-takers and Building Societies Regulations; and~~— 
(b) regulation 9 of the Income Tax (Authorised Unit Trusts) (Interest Distributions) Regula- 
tions 2003.]]} 


Amendments—! This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2001/405 regs 2, 10 with effect for payments of interest made, credited or received after 5 April 2001. 

* Para (3) substituted by the Income Tax (Interest Payments) (Information Powers) (Amendment) Regulations, 
ST 2008/2688 regs 2, 10 with effect in relation to payments of interest made on or ae 31 October | 2008. Para (3) 
previously read as follows— Dots 


“(3) Paragraphs (1) and (2) are without prejudice to the following provisions— je JBROtheA 
(a) regulations 11(7) and 15(2) of the Building Societies Regulations; LED e feri@tSer SH 
(b) regulation 12(2) of the Deposit-takers Regulations; . ' 


(c) regulation 8 of the Income Tax (Deposit-takers) (Non-residents) Regulations 1992; id —ainsmbaons 
(d) regulation 8 of the Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 1994.00 Je 


J 
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[Use of information 


12— (1) Subject to paragraph (2), information obtained by [an officer of Revenue and 
Customs]? 


(a) shall not be used for the purpose of ascertaining the tax liability (if any) of any person 
other than— 


(i) a person beneficially entitled to a payment to whom the information obtained relates, 
and 
(ii) the person by whom the payment was made or received; and 


[(b) shall otherwise be used only for the purposes of — 


(i) section 17 or 18 of the Management Act and these Regulations; 
(ii) the provisions of Chapter 2 of Part 15 of ITA 2007 relating to the deduction of tax 
from payments by building societies and deposit-takers; 
(iii) the Deposit-takers and Building Societies Regulations; and 
y (av) the Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 2003. 


(2) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989.]! 


Amendments—' This Regulation inserted by IT (Interest Payments) (Information Powers) (Amendment) Regulations, 
SI 2001/405 regs 2, 10 with effect for payments of interest made, credited or received after 5 April 2001. 
> -In para (1), words substituted for words “the Board”, and sub-para (b) substituted, by the Income Tax (Interest Payments) 
(Information Powers) (Amendment) Regulations, SI 2008/2688 regs 2, 10 with effect in relation to payments of interest 
made on or after 31 October 2008. Para (1)(b) previously read as follows— 


“(b) shall otherwise be used only for the purposes of — 


(i) section 17 or 18 of the Management Act and these Regulations, 
(i) the provisions of Chapter IV of Part XII of the Taxes Act relating to the deduction of tax from payments by 
building societies and deposit-takers, 
(iu) the Building Societies Regulations, 
(iv) the Deposit-takers Regulations, and 
(v) the Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 1994.”. 


1992/42 
Taxes (Relief for Gifts) (Designated Educational Establishments) Regulations 1992 


Made by the Secretary of State for Education and Science for England and the Secretaries of 
State for Scotland and Wales under TA 1988 s 84 


Made . ere! sf? gd balntedO! January, 1992 
Laid before the House of Commons... 2... 14 January 1992 
Coming into Force... . . .. .4 February 1992 


! These Regulations may be cited as Re aps (Relief for Gifts) (Designated Educational 
Hstablishments) Regulations 1992 and shall come into force on 4th February 1992. 


2— (1) In these Regulations— 


“charity” has the same meaning as in section 506 of the Income and Corporation Taxes 
Act 1988 and a charity is an educational charity if the charitable purposes for which it is 
established are exclusively educational purposes; 

“the 1980 Act” means the Education (Scotland) Act 1980; and 

“the 1989 Act” means the Self-Governing Schools etc (Scotland) Act 1989. 


(2) Expressions used in these Regulations in relation to educational establishments in England 
and Wales have the same meaning as in the Education Acts [1944 to 1992]. 


(3) Expressions used in these Regulations in relation to educational establishments in Scotland 
have the same meaning as in the 1980 Act or the 1989 Act. 


Amendments—! Words in para (2) substituted by the Taxes (Relief for Gifts) (Designated Educational Establishments) 
(Amendment) Regulations, SI 1993/561. 


3 The educational establishments and categories of educational establishments specified in the 
Schedule to these Regulations are hereby designated for the purposes of section 84 of the 
Income and Corporation Taxes Act 1988. 


SCHEDULE 
Regulation 3 


PART I 
SCHOOLS: ENGLAND AND WALES 
1 Any school maintained by a local education authority. 
2 Any grant-maintained school. 
3 Any special school not maintained by a local education authority. 
4 Any independent school registered pursuant to section 70 of the Education Act 1944 which is 
onducted by an educational charity. 
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5 Any school maintained by the Service Children’s Education Authority. 


6 The European School established under Article'1 of the Statute of the European School, any 
school designated as a European School under Article 1 of the Protocol to that Statute and the 
European School established under article 1 of the Supplementary Protocol to that Statute. 


7 Any nursery school recognised by the Secretary of State for the purpose of receiving grant 
under regulation 5 of the Direct Grant Schools Regulations 1959. 


PART II 
SCHOOLS: SCOTLAND 
1 Any public school. 
2 Any self-governing school. 
3 Any grant-aided school. 
4 Any independent school managed by an educational charity. 


PART HI 
ESTABLISHMENTS OF FURTHER AND HIGHER EDUCATION: 
ENGLAND AND WALES 
1 Any university. 
2 [Any institution within the higher education sector (within the meaning of section 91(5) of the 
Further and Higher Education Act 1992) other than a university.]! 


Amendments—! This paragraph substituted by the Taxes (Relief for Gifts) (Designated Educational. Establishments) 
(Amendment) Regulations, SI 1993/561, with effect from | April 1993. 


B fee 


Amendments—' This paragraph revoked by the Taxes (Relief for Gifts) (Designated Educational Establishments) (Amend- 
ment) Regulations, SI 1993/561, with effect from 1 April 1993. 


4 [Any institution of further or higher education (or both) maintained or assisted by a local 
education authority or in receipt of grant under regulations made under section 100(1)(b) of the 
Education Act 1944.]! 


Amendments—! This paragraph substituted by the Taxes (Relief for Gifts) (Designated Educational Establishments) 
(Amendment) Regulations, SI 1993/561, with effect from | April 1993. 


5 [Any institution within the further education sector (within the meaning of section 91(3) of the 
Further and Higher Education Act 1992).]} 


Amendments—! This paragraph substituted by the Taxes (Relief for Gifts) (Designated Educational’ Establishments) 
(Amendment) Regulations, SI 1993/561, with effect from 1 April 1993. 


6-22...! 


Amendments—! Paras 6-22 revoked by the Taxes (Relief for Gifts) (Designated Educational Establishments) (Amendment) 
Regulations, ST 1993/561, with effect from 1 April 1993, 


23 Any other establishment providing further or higher education (or both) whith is conducted 
by an educational charity. 


PART IV 
ESTABLISHMENTS OF FURTHER AND HIGHER EDUCATION: 
SCOTLAND 
1 Any university. 


2 Any central institution, college of education or any institution established under section 77 of 
the 1980 Act. 


3 Any establishment for the provision of further education under the martian ie 


(a) an education authority, or 
(b) a company by virtue of section 65 of the 1989 Act. 


4 Any other establishment for the provision of further or higher education (or both) managed by 
an educational charity. 


1992/2326 
Insurance Companies (Pension Business) (Transitional Provisions) Regulations ee 


Made by the Commissioners of Inland Revenue under TA 1988 Sch eviaeeiitiia 5(4) - 


Made. . . oe es 229 September 1992: 
Laid before the House of Commons (0) 6.4 bo 030) September.1992) 0092 vos © 
Coming into Force... ‘ieouarehonomigns October L992 ostrers ved B 


Commentary—Simon's Taxes D7.551. : ) loroltsorbs ae yebstoubaoo 
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Citation and commencement 
1 These Regulations may be cited as the Insurance Companies ([Pension]' Business) (Transi- 
tional Provisions) Regulations 1992 and shall come into force on 2nd October 1992. 


Amendments— Word substituted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) 
Regulations, ST 1996/1 reg 3, with effect from 24 January 1996. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


Steen period” means any accounting period in relation to which Schedule 19AB has 
effect; 

“the Board” means the Commissioners of Inland Revenue; 

“the closing transitional date” shall be construed in accordance with regulation 3(2); 

“the corresponding accounting period”, in relation to a provisional repayment period, is the 

y accounting period in which that provisional repayment period falls; 

“insurance company” means a company to which Part II of the Insurance Companies 
Act 1982 applies; 

“the Management Act” means the Taxes Management Act 1970; 

“maximum reduced entitlement” has the meaning given by paragraph 4(6) of Schedule 19AB; 

[“notional repayment” shall be construed in accordance with paragraph 1A of Schedule 19AB 
(treated as inserted by regulation 6 of the Insurance Companies (Gilt-edged Securities) 
(Periodic Accounting for Tax on Interest) Regulations 1995 and, in relation to a notional 
repayment, “provisional repayment period” shall be construed in accordance with that 
paragraph of that Schedule;]' 

“the opening transitional date” shall be construed in accordance with regulation 3(1); 

“paragraph 4” and “paragraph 5” mean, respectively, paragraph 4 and paragraph 5 of 
Schedule 19AB; 

“provisional repayment” has the meaning given by paragraph 6(1) of Schedule 19AB and[, in 
relation to a provisional repayment,]' “provisional repayment period” shall be construed in 
accordance with paragraph | of that Schedule; 

“Schedule 19AB” means Schedule 19AB to the Taxes Act; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


Amendments—! Definition “notional repayment” and words in definition of “provisional repayment” inserted by the 
Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) Regulations, SI 1996/1 reg 4, with effect 
from 24 January 1996. 


Specification of “the opening transitional date” and “the closing transitional date” 


3— (1) The date specified by these Regulations as “the opening transitional date” for the 
purpose of paragraph 4 is 2nd October 1992. 


(2) The date specified by these Regulations as “the closing transitional date” for the purpose of 
paragraph 4 is Ist January 1999. 


Reduction of provisional repayment by prescribed percentage 
4— (1) This regulation prescribes the percentage by which the amount of any provisional 
repayment [or any notional repayment]* to which an insurance company would otherwise be 
entitled under Schedule 19AB for any [of the accounting periods specified in paragraphs (2) to 
(5) (being accounting periods ending after the opening transitional date and before the closing 
transitional date) shall be reduced.]* 


[(2) The prescribed percentage is 7:5 per cent for an accounting period ending after 2nd October 
1992 and before Ist January 1994.]! 


[(3) The prescribed percentage is 12:5 per cent for an accounting period ending after 31st 
December 1993 and before Ist January 1995.]? 


(4) The prescribed percentage is 10 per cent for an accounting period ending after 31st 
December 1994 and before Ist January 1996.]° 


((5) The prescribed percentage is 7:5 per cent for an accounting period ending after 31st 
December 1995 and before Ist January 1998.]° 


Amendments—! Para (2) substituted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amend- 

ment) Regulations, SI 1993/3109. Gio 

> Para (3) substituted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) Regulations, 
SI 1994/3036 reg 2, with effect from 21 December 1994. ] ; nM 

> Para (4) substituted (as substituted by SI 1994/3036 reg 2) by the Insurance Companies (Pension Business) (Transitional 

_ Provisions) (Amendment) Regulations, SI 1995/3134 reg 2, with effect from 31 December 1995. 

* Words in para (1) inserted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) 
Regulations, SI 1996/1 reg 5, with effect from 24 January 1996 and the Insurance Companies (Pension Business) 
(Transitional Provisions) (Amendment) Regulations, SI 1997/2865 reg 3 with effect from 31 December 1997. 

> Para (5) substituted by SI 1997/2865 reg 3(b), with effect from 31 December 1997. 

‘ ; ‘ 


#35) K fi! 3 
Requirements to be specified in claim for provisional repayment 

5 An insurance company claiming a provisional repayment for a notional repayment]! for a 

provisional repayment period falling within any accounting period [specified in regulation 4] 

shall specify in the claim— CBTQe IR 
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(a) the maximum amount to which it could have been entitled by way of provisional 
repayment [or notional repayment]! for that provisional repayment period apart from these 
Regulations; 
(b) the maximum reduced entitlement for that provisional repayment period; and 
(c) the amount of the provisional repayment [or the notional repayment]! claimed for that 
provisional repayment period. 

Amendments—! Words inserted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) 
Regulations, SI 1996/1 reg 6, with effect from 24 January 1996 


? Words substituted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) Regulations, 
SI 1997/2865 reg 4, with effect from 31 December 1997. 


Interest where a provisional repayment exceeds the maximum reduced entitlement for a 
provisional repayment period 
6— (1) [Where, in relation to a provisional repayment period falling within an accounting period 
specified in regulation 4, an insurance company claims, and is paid, by way of provisional 
repayment an amount in excess of the maximum reduced entitlement for that period}’, interest 
shall be charged for the period specified in paragraph (2) at the rate specified in paragraph (3). 
(2) The period specified in this paragraph is a period beginning on the date on which the amount 
of the excess is paid to the company and ending on the first occurrence of any of the following— 


(a) the date on which that amount is repaid to the Board; 
(b) the date on which the company becomes entitled to that amount when effect is given to a 
claim such as is mentioned in section 7(6) of the Taxes Act, in section 42(5A) of the 
Management Act or in sub-paragraph (2) of paragraph 5, made in respect of the correspond- 
ing accounting period; [and]! 
(c) the date on which the company becomes entitled to that amount when the assessment to 
corporation tax for the corresponding accounting period becomes final and conclusive. 
(3) The rate specified in this paragraph is the rate applicable under section 178 of the Finance 
Act 1989 for the purposes of section 87A of the Management Act. 
(4) Interest charged by virtue of paragraph (1) shall be treated for the purposes of section 30 of 
the Management Act as if it were an amount of corporation tax which had been repaid and 
which ought not to have been repaid. 
(5) In relation to an amount assessed to corporation tax under section 30 of the Management 
Act by virtue of these Regulations, section 87A of that Act shall apply with the modifications 
specified in paragraph (6). 
(6) The modifications specified in this paragraph are that— 
(a) the amount assessed to corporation tax under section 30 of the Management Act by 
virtue of these Regulations shall be taken to have become due and payable on the date on 
which that assessment was made; and 
(b) the words “(in accordance with section 10 of the principal Act)” in subsection (1) shall 
accordingly be disregarded. 
Amendments—! “and” substituted for “or” in per (2)(b) by the Insurance Companies (Pension Business) (Transitional 
Provisions) (Amendment) Regulations, SI 1993/3109. 


? Words in para (1) substituted by the Insurance Companies (Pension Business) (Transitional Provisions) (Amendment) 
Regulations, SI 1997/2865 reg 5, with effect from 31 December 1997. 


Claims during transitional application of pay and file provisions 


7 Aclaim under sub-paragraph (2) of paragraph 5 shall be made at the time of the delivery of 
the return under section 11 of the Management Act for the accounting period to which the claim 
relates. 


1992/2744 
Income Tax (Insurance Companies) (Expenses of Management) Regulations 1992 


Note—These Regulations lapsed on the repeal of the enabling authority by SI 2001/3629, arts 13, 16(1), as from 1 December 
2001. 


1992/3066 
Corporation Tax Acts (Provisions for Payment of Tax and Returns) (Appointed Days) 
Order 1992 
Made by the Treasury under F(No 2)A 1987 ss 82(1), 83, 85, 86(7), 88(7), 91(4), 95(2), (3), 
Sch 6 para 7, TA 1988 ss 8(3), 10(1)(a), 252(4), 419(1), (3), 584(10), 826(1), (8), (9), FA 1989 
s 102(9), TCGA 1992 ss 137(5), 139(8), 180(1)(6), 189(6), 190(6) _ 
Mane. ee . . ... 7 December 1992” 


1 This Order may be cited as tne Corporation Tax Acts (Provisions for Payment of Tax and 
Returns) (Appointed Days) Order 1992. 


2— (1) The day appointed for the purposes of the enactments specified i in para papel (2) of this 
article is 30th September 1993. /sco1 Iemoiaivorq 


(2) The enactments specified in this paragraph are— tnt Vitosqe Ind 
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(a) sections 85, 86, 88 and 91 of, and paragraph 7 of Schedule 6 to, the Finance (No 2) 
Act 1987; 

(b) sections 8(3), 10, 252(2) and (3), 419(1) and (3), 584(1), (2) and (5) to (10), and 826, of the 
Income and Corporation Taxes Act 1988; 

(c) section 102 of the Finance Act 1989; 

(d) sections 137(5), 139(8), 179, 189 and 190 of the Taxation of Chargeable Gains Act 1992. 


3— (1) The day appointed for the purposes of the enactments specified in paragraph (2) of this 
article is 31st December 1993. 


2) The enactments specified in this paragraph are sections 82 and 83 of the Finance (No 2) 
Act 1987. 


1992/3234 
) Income Tax (Prescribed Deposit-takers) Order 1992 


Amendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007, 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


1993/743 
Income Tax (Sub-contractors in the Construction Industry) Regulations 1993 


Revocation—These regulations revoked by the Income Tax (Construction Industry Scheme) Regulations, SI 2005/2045 
reg 60, Sch 2 with effect from.7 April 2007 (as notified in the London, Edinburgh and Belfast Gazettes, 9 March 2007). 


1993/744 
Income Tax (Employments) Regulations 1993 


4mendment—These regulations are revoked by the Income Tax (Pay As You Earn) Regulations, SI 2003/2682 reg 220, Sch 2 
with effect from 6 April 2004, subject to the transitional provisions in Sch | thereto. 


1993/950 
Capital Gains Tax (Gilt-edged Securities) Order 1993 


Made by the Treasury under TCGA 1992 Sch 9 para 1 


Made wo. acccstt@s psbomdinsoine eoxel sah anes 0iMarch,1993 
| This Order may be cited as the Capital Gains Tax (Gilt-edged Securities) Order 1993. 


» The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 


33/4% Treasury Loan 1997 “D” 

33/4°% Treasury Loan 1997 “E” 

15/s% Index-Linked Treasury Stock 1998 
1/4" Treasury Stock 1998 

°% Conversion Stock 2000 “C” 

)3/4°% Treasury Stock 2002 “C” 

3% Treasury Stock 2003 

10% Treasury Stock 2003 “B” 

13/3% Index-Linked Treasury Stock 2004 
31/2% Treasury Loan 2007 “A” 

31/2% Treasury Loan 2007 “B” 

3% Treasury Stock 2009 “A” 

1% Conversion Loan 2011 “B” 

1% Treasury Stock 2012 

1% Treasury Stock 2012 “A” 

33/4% Treasury Stock 2017 

33/4% Treasury Stock 2017 “A” 

11/3% Index-Linked Treasury Stock 2030. 


1993/1957 
Double Taxation Relief (Taxes on Income) (General) (Manufactured Overseas 
Dividends) Regulations 1993 


Amendment—These regulations revoked by the Double Taxation Relief (Manufactured Overseas Dividends) (Revocation) 
Regulations, SI 2003/2581 with effect from 1 November 2003. 
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1993/2004 
Income Tax (Manufactured Overseas Dividends) Regulations 1993 


Made by the Treasury under TA 1988 Sch 23A paras 1(1), 4(6)-(8), 8 


Made . . . ob Gey IA sumeotAaouss 1993: 
Laid before the House of Commons. Gd August 1993 
Coming: into, force se.cinsutianne oh te eseoruic-eie nel [Oetohernd 995. 


Commentary—Simon's Taxes D9.720-D9.728. 
Cross references—See TA 1988 s 737A(5) (sale of securities by a seller and repurchase by him or a connected person). 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Manufactured Overseas Dividends) 
Regulations 1993 and shall come into force on Ist October 1993. 


Interpretation 


2— [(1)]? In these Regulations unless the context otherwise requires— 
pI! 


“approved United Kingdom collecting agent” means a person who is [a collecting agent ... ° 
and who is]? resident in the United Kingdom or, if not so resident, is carrying on a trade in 
the United Kingdom through a [permanent establishment]? and who [is approved by the 
Board for the purposes of these Regulations];? 

“approved United Kingdom intermediary” means an overseas dividend manufacturer who is 
resident in the United Kingdom or, if not so resident, is carrying on a trade in the United 
Kingdom through a [permanent establishment]° and who is [approved as an intermediary 
by the Board for the purposes of these Regulations]? 

“the Board” means the Commissioners of Inland Revenue; 

[“chargeable period” has the meaning given by regulation 2A;]! 

[collecting agent” means a person who, in the course of carrying on a trade in the United 
Kingdom, collects or secures payment of overseas dividends for another person or acts as 
custodian of any overseas securities;]* 

“gross amount of the manufactured overseas dividend” has the meaning given by para- 
graph 4(5)(b) of Schedule 23A; 

“the Income Tax Acts” has the meaning given by section 831(1)(b) of the Taxes Act; 

“the Management Act” means the Taxes Management Act 1970; 

“manufactured overseas dividend” shall be construed in accordance with paragraph 4(1) of 
Schedule 23A; 

“overseas dividend”, overseas dividend manufacturer”, “overseas securities’, “overseas tax” 
and “overseas tax “credit” have the meanings given by paragraph 1(1) of Schedule 23A; 

“relevant withholding tax” has the meaning given by paragraph 4(5)(a) of- Schedule 23A; 

“Schedule 23A” means Schedule 23A to the Taxes Act; 
“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“the Tax Acts” has the meaning given by section 831(2) of the Taxes Act; 


» 6 99 66 


(“United Kingdom recipient” shall be construed in accordance with paragraph 4(3A) of 
Schedule 23A.]° 


[(2) References in regulations 3 to 11, 14 and 15 to manufactured overseas dividends do not 
include references to manufactured overseas dividends to which regulation 2B applies, and 
references in those regulations to overseas dividends do not include references to any overseas 
dividend of which a manufactured overseas dividend to which regulation 2B applies would be 
representative. |? 


[(3) In these Regulations references to a permanent establishment shall be read, in relation to 
accounting periods beginning before Ist January 2003, as references to a branch or agency.}° 


Amendments—! Definition of “chargeable period” substituted by the IT (Manufactured Overseas a (Amendment) 
Regulations, SI 1995/1324 reg 3, with effect from 7 June 1995. 

? Definitions revoked, words in definitions of “approved United Kingdom collecting agent” “and © “approved United 
Kingdom intermediary” inserted or substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regula- 
tions, SI 1996/1229 reg 3, with effect from 28 May 1996. 

Regulation renumbered as para (1), in definition of “approved United Kingdom collecting agent” words tevoked and 
para (2) added, by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, SI 1996/2643 reg 3, with 
effect from 6 November 1996. 

Definition * ‘collecting agent” substituted by the IT (Manufactured Overseas Dividends) (Amendment): Regulations. 
SI 2001/403 reg 2, with effect from 9 March 2001 (previously inserted by SI 1996/2643). 

Words in definitions of ‘ ‘approved United Kingdom collecting agent” and “approved United. ‘Kingdom intermediary” 
substituted; definition of “the Double Taxation Regulations” revoked; deft nition of “United Kingdom recipient” 
substituted; and para (3) inserted; by the IT (Manufactured Overseas Dividends) (Amendment) Regulations. 
SI 2003/2582 regs 2, 3 with effect from 1 November 2003. Y 


3 


5 


totich nottexal oslduoG 


[Chargeable period 
2A— (1) In these Regulations “chargeable period” — sat Sepals 
(a) as respects a company, means its accounting period for the purposes of corporation tax; 
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(b) as respects a person other than a company who [draws up accounts for any period (“the 
accounts period”), means]* one of the periods specified in paragraph (2) below; 

(c) as respects a person other than a company who [does not draw up accounts, means a year 
of assessment}. 


(2) The periods specified in this paragraph are— 
(a) the period which begins at the beginning of the accounts period and ends at the expiration 


of 12 months from that date or, if earlier, at the end of the accounts period; 
(b) any subsequent period which— 


(i) begins at the end of the immediately preceding period, being a period specified in this 
paragraph, and 

(ii) ends at the expiration of 12 months from that date or, if earlier, at the end of the 
accounts period. 


(3) ..2}! 


yAmendments—! This regulation inserted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, 
SI 1995/1324 reg 4, with effect from 7 June 1995. 

? Words in para (1)(6), (c) substituted and para (3) revoked by the IT (Manufactured Overseas Dividends) (Amendment) 
Regulations, SI 1997/988, regs 1, 3, with effect from 1 July 1997. 


[Tax treatment of manufactured overseas dividends paid in connection with loan relationships 
2B— (1) For the purposes of the provisions of the Tax Acts relating to the charge to tax under 
Schedule D, paragraph 4(2) and (3) ...2 of Schedule 23A shall not apply to a manufactured 
overseas dividend paid in the circumstances prescribed in paragraph (2). 

(2) The circumstances prescribed are where the manufactured overseas dividend is representative 
of an overseas dividend on an overseas security that represents a loan relationship. 

(3) Where the payer of a manufactured overseas dividend to which paragraph (2) applies is 
neither a company nor carrying on a trade in circumstances where the manufactured overseas 
dividend is taken into account in computing the profits of that trade, the manufactured overseas 
dividend shall be treated, for the purposes of the provisions of the Tax Acts relating to the 
charge to tax under Schedule D and so far as the payer is concerned, as if the amount paid was 
an annual payment, within section 349(1) of the Taxes Act, but so that no amount is required to 
be deducted on account of income tax from the amount of the payment, or accounted for under 
section 350 of that Act. 

(4) Where the recipient of a manufactured overseas dividend to which paragraph (2) applies is 
neither a company nor carrying on a trade in circumstances where the manufactured overseas 
dividend is taken into account in computing the profits of that trade, the manufactured overseas 
dividend shall be treated, for the purposes of the provisions of the Tax Acts relating to the 
charge to tax under Schedule D and so far as the recipient is concerned, as an overseas dividend 
of an amount equal to the amount of the manufactured overseas dividend received by him, but 
not so as to entitle the recipient to claim relief under Part XVIII of the Taxes Act in respect of 
any tax attributable to the manufactured overseas dividend received. 

(5) For the purposes of paragraph (2), an overseas security shall be taken to represent a loan 
relationship if a company holding that security would have a loan relationship within the 
meaning of section 81 of the Finance Act 1996. 

(6) References in paragraph (4) to the recipient of a manufactured overseas dividend include 
references to any person claiming title to the manufactured overseas dividend through or under 
the recipient.]! 

Amendments—! This regulation inserted by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, 

SI 1996/2643 reg 4, with effect from 6 November 1996, 


2 Words in para (1) revoked by the Stock Lending and Manufactured Payments (Revocations and Amendments) 
Regulations, SI 1997/987, regs 1, 8, with effect from 1 July 1997. 


Prescribed rates of relevant withholding tax 
3— (1) Subject to [paragraphs (5) and (6)]?, the rate of relevant withholding tax which is 
prescribed in relation to any manufactured overseas dividend is the rate which is equal to the rate 
(or, if more than one, the highest rate) at which tax would have been payable (and not repayable) 
under the law of the overseas territory specified in paragraph (3) in respect of— 
(a) an overseas dividend paid on the same date that the manufactured overseas dividend is 
paid to a person who is— 
(i) resident in the United Kingdom and not carrying on a trade outside the United 
Kingdom through a [permanent establishment]', 
(ii) subject to tax under the law of the United Kingdom, and 
(iii) not subject to a special relationship with any other person as respects any commercial 
or financial dealings, 1 
in respect of the same kind of overseas securities as those in respect of which the manufac- 
tured overseas dividend was paid, and 
_ (b) the overseas tax credit, if any, relating to that overseas dividend. 
(2) The reference in paragraph (1) above to tax which would have been payable is a reference to 
tax which would have been eligible for relief either— 
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(a) pursuant to arrangements made with the government of the overseas territory specified in 
paragraph (3) which have effect by virtue of section 788 of the Taxes Act and relate to the 
overseas dividend concerned, or 

(b) by virtue of other provisions of Part XVIII of the Taxes Act other than sec- 
tion 790(5)(c)(ii) of that Act. 


(3) The overseas territory specified in this paragraph is the territory of the government or public 
or local authority which issued the securities in question or, where the securities were issued by 
any other body of persons not resident in the United Kingdom, the territory under whose law 
that tax would have been payable. 


G)c 

[(S5) Where the recipient of the manufactured overseas dividend is a company, the reference in 
paragraph (1) to the highest rate is a reference to the highest rate that would have applied in 
relation to the overseas dividend specified in paragraph (1)(a) paid to a company which is within 
paragraphs (i) to (ii) of that paragraph. 

(6) Where the manufactured overseas dividend— 


(a) is paid to, or for the benefit of, a registered pension scheme (within the meaning given in 
Part 4 of the Finance Act 2004), or 

(b) is linked solely to pension business for the purposes of section 438 of the Taxes Act at the 
time that the payment is made, 


the reference in paragraph (1) to the highest rate is a reference to the rate that would have been 

suffered by the recipient in relation to the overseas dividend of which that manufactured 

overseas dividend is representative. |? 

Amendments—! Words in para (1)(a)(i) substituted, and para (4) revoked, by the IT (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2003/2582 regs 2, 4 with effect from 1 November 2003. 

2 Words in para (1) substituted for words “paragraph (4)”, and paras (5), (6) inserted, by the Income Tax (Manufactured 


Overseas Dividends) (Amendment) Regulations, SI 2007/2487 regs 2, 3 with effect in relation to manufactured overseas 
dividends made or treated as made on or after 1 October 2007: SI 2007/2487 reg 1. 


Tax treatment of approved manufactured overseas dividends paid to approved United Kingdom 
intermediaries or approved United Kingdom collecting agents 


4— (1) For the purposes of the provisions of the Tax Acts relating to the charge to tax under 
Schedule D other than paragraph 4(3) of Schedule 23A, [a manufactured overseas dividend]! 
paid in the circumstances prescribed in paragraph (2)— 


(a) shall not be treated as an annual payment pursuant to paragraph 4(2) of Schedule 23A; 
(6) shall be paid without deduction of an amount on account of income tax; 
(@ase 

[(2) The circumstances prescribed by this paragraph are where— 


(a) a manufactured overseas dividend is paid to an approved United Kingdom intermediary 
or an approved United Kingdom collecting agent by an overseas dividend manufacturer 
who— 


(i) is resident in the United Kingdom or, if not so resident, makes the payment in the 
course of a trade which he carries on through a [permanent establishment} in the United 
Kingdom, and 
(11) is not an approved United Kingdom intermediary; and 


(b) the manufactured overseas dividend is not representative of the overseas dividend received 
by the overseas dividend manufacturer. ]? 


(3) Subject to paragraph (4), the approved United Kingdom intermediary or approved United 
Kingdom collecting agent referred to in paragraph (2),shall account for and pay an amount of 
tax in respect of the manufactured overseas dividend which he receives equal to that which the 
maker of the payment would have been required to account for and pay had paragraph 4(2) of 
Schedule 23A applied to the payment. 


[(4) Paragraph (3) shall not apply where either paragraph (5) or (6) applies.}° 
{((S5) This paragraph applies where the approved United Kingdom intermediary or approved 
United Kingdom collecting agent pays, in accordance with regulation 5, and without deduction 


of tax, a manufactured overseas dividend representative of the same overseas dividend as is 
represented by the manufactured overseas dividend received by him.) at 


[(6) This paragraph applies where the approved United Kingdom collecting agent is required to 
pay to an approved United Kingdom intermediary a manufactured overseas dividend repre- 
sentative of the same overseas dividend as is represented by the manufactured overseas dividend 
received by him and the approved United Kingdom intermediary— 


(a) pays as mentioned in paragraph (5) the manufactured overseas dividend, aha 

(b) issues a notice to the approved United Kingdom collecting agent authorising him to make 

the payment without deduction of tax.]* BS27T9¥0 
Amendments—! Words substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 1996/1229 

reg 4, with effect from 28 May 1996. 


2 Para (2) substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI LPR: fogs 1, 4, — 
effect from | July 1997, 
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3 Words in para (2)(a)(i) substituted, and paras 4-6 substituted for para 4, by the IT (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2003/2582 regs 2, 5 with effect from 1 November 2003. 

* Para (1)(c) revoked by the Finance Act 2004, Sections 38 to 40 and 45 and Schedule 6 (Consequential Amendment of 
Enactments) Order, SI 2004/2310 art 2, Schedule para 73(1), (2) with effect from 28 September 2004. This amendment 
poschect ior accounting periods beginning on or after | April 2004, subject to the transitional provisions set out in FA 
2004 ss 43, 44. 


Tax treatment of approved manufactured overseas dividends paid to persons resident outside the 
United Kingdom 


5— (1) [Subject to paragraph (1A),]? for the purposes of the provisions of the Tax Acts relating 
to the charge to tax under Schedule D, [a manufactured overseas dividend]! paid in [either of the 
circumstances prescribed by paragraphs (1B) and (2)} shall not be treated as an annual payment 
pursuant to paragraph 4(2) of Schedule 23A, and accordingly shall be paid without deduction of 
an amount on account of income tax. 


Rca Where a manufactured overseas dividend is paid in the circumstances prescribed by 
aragraph (1B) by a person [who is not within the charge to corporation tax and}* who is not an 
approved United Kingdom intermediary, the dividend shall be treated, for the purposes of the 
provisions of the Tax Acts relating to the charge to tax under Schedule D and so far as the payer 
is concerned, as if the amount paid was an annual payment, within section 349(1) of the Taxes 
Act, but so that no amount is required to be deducted on account of income tax from the 
amount of the payment, or accounted for under section 350 of that Act.]? 


{(1B) The circumstances prescribed by this paragraph are where— 


(a) a manufactured qverseas dividend is paid by a person who is resident in the United 
Kingdom, or, if not so resident, makes the payment in the course of a trade which he carries 
on through a permanent establishment in the United Kingdom; 
(b) the payment is to or for the benefit of a person beneficially entitled to it who is not a 
United Kingdom recipient; and 

) (c) regulation 4(1) does not apply.]* 

(2) The circumstances prescribed by this paragraph are [where— 


(a) a manufactured overseas dividend is paid by an approved United Kingdom intermediary 
who, if not resident in the United Kingdom, makes the payment in the course of a trade 
which he carries on through a permanent establishment in the United Kingdom; and;]? 

(b) the payment is made to another approved United Kingdom intermediary or to an 
approved United Kingdom collecting agent as part of a chain of payments where— 


(i) each payment in the chain is a payment by an approved United Kingdom intermediary 
or an approved United Kingdom collecting agent of [a manufactured overseas dividend]! 
representative of the same overseas dividend, 

(ii) the maker of the last payment in the chain, if not resident in the United Kingdom, 
makes the payment in the course of a trade which he carries on through a [permanent 
establishment in the United Kingdom and makes the payment to or for the benefit of a 
person beneficially entitled to it who is not a United Kingdom recipient}*, and 
(111) each recipient of payment in the chain has issued a notice to the maker of the payment 
authorising him to make the payment without deduction of tax. 

Amendments—' Words substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 1996/1229 
reg 4, with effect from 28 May 1996. 

2 Words in para (1) inserted and substituted, paras (1A), (1B) inserted, and words in para (2) substituted, by the IT 
(Manufactured Overseas Dividends) (Amendment) Regulations, SI 2003/2582 regs 2, 6 with effect from 1 November 
2 

3 words in para (1A) inserted by the Finance Act 2004, Sections 38 to 40 and 45 and Schedule 6 (Consequential 
Amendment of Enactments) Order, SI 2004/2310 art 2, Schedule para 73(1), (3) with effect from 28 September 2004. This 
amendment has effect for accounting periods beginning on or after 1 April 2004, subject to the transitional provisions set 
out in FA 2004 ss 43, 44. 


[Chains of payments where last payment made to, or for benefit of, registered pension scheme or 
is linked solely to pension business 
5A— (1) This regulation applies where— 
(a) a person (the “original payer”) pays a manufactured overseas dividend, and 
(b) the payment is made to an approved United Kingdom intermediary or to an approved 
United Kingdom collecting agent as part of a chain of payments where conditions A to D are 
met. 
(2) Condition A is that each payment in the chain, apart from the first, is a payment by an 
approved United Kingdom intermediary or an approved United Kingdom collecting agent of a 
manufactured overseas dividend representative of the same overseas dividend. 
(3) Condition B is that the last payment in the chain— 
(a) is made to, or for the benefit of, a registered pension scheme (within the meaning given in 


Part 4 of the Finance Act 2004), or 
(b) is linked solely to pension business for the purposes of section 438 of the Taxes Act at the 


time that the payment is made. 
(4) Condition C is that the last payment in the chain is made by a person who— 
(a) is resident in the United Kingdom, or 
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(b) is not resident in the United Kingdom, but makes the payment in the course of a trade 
carried on through a permanent establishment. 


(5) Condition D is that each recipient of payment in the chain has issued a notice to the original 
payer to make the payment at the applicable rate of relevant withholding tax. 


(6) The applicable rate of relevant withholding tax for each payment in the chain shall be 
determined in accordance with paragraphs (7) and (8). 


(7) If the last payment in the chain is made to, or for the benefit of, a registered pension scheme, 
the applicable rate shall be determined as if the person to whom the payment is made were the 
registered pension scheme to which the last payment in the chain is made. 


(8) If the last payment in the chain is linked solely to pension. business at the time that. the 
payment is made, the applicable rate shall be determined as if the person to whom the payment 
is made were the person to whom the last payment in the chain is made. 


(9) For the purposes of condition A (see paragraph (2)) it does not matter whether or not the 
first payment in the chain was made by an approved United Kingdom intermediary or an 
approved United Kingdom collecting agent.]! 

' Regulation 5A inserted, by the Income Tax (Manufactured Overseas Dividends) (Amendment) Regulations, SI 2007/2487 


regs 2, 4 with effect in relation to manufactured overseas dividends made or treated as made on or after 1 October 2007: 
SI 2007/2487 reg 1. 


Retention and record of notices given under regulations 4 and 5 


6— (1) A notice given under regulation 4[(6)(4)]' or regulation 5(2)(6)(iii) shall be in the form 
provided, or in a form authorised, by the Board. 


(2) A recipient of such a notice— 


(a) shall retain the notice for a period of six years and, whenever required to do so within that 
period, shall make it available for inspection by an officer of the Board, and 
(b) if he receives more than one such notice during any chargeable period, shall in addition 
maintain a record showing— 
(i) the date of each such notice received in that period, and 
(ii) a description and the amount of the manufactured overseas dividend referred to in 
each such notice received in that period. 


(3) A person who issues such a notice— 


(a) shall retain a copy of it for a period of six years and, whenever required to do so within 
that period, shall make that copy available for inspection by an officer of the Board, and 

(b) if he issues more than one such notice during any chargeable period, shall in addition 
maintain a record showing— 


(1) the date of each such notice issued in that period, and 
(ii) a description and the amount of the manufactured overseas dividend referred to in 
each such notice issued in that period. 


(4) Any record required to be maintained by the recipient of a notice under paragraph (2)(5), or 
by the issuer of a notice under paragraph (3)(b), shall be retained by that person for a period of 
six years from the end of the chargeable period to which the record relates. 


[(4A) In the case of a record retained under paragraph (2)(4) or (3)(6) which is in electronic form 
the person retaining it shall afford an officer of the Board such assistance and facilities as the 
officer may reasonably require in order to read the record.]? 


(5) Where the issuer of a notice fails to retain a copy of it for the. period. specified in 
paragraph (3)(a), or fails to maintain any such record as 1s specified in paragraph (3)(b) or to 
retain any such record for the period specified in paragraph (4), the Board may require that 
person to carry out, at his own expense, an audit of manufactured overseas dividends received 
by that person in order to ascertain the amount of tax, if any, liable to be deducted under 
paragraph 4(2) of Schedule 23A which was not deducted. 


(6) The scope and method of the audit referred to in paragraph (5) shall be agreed between the 

Board and the issuer of the notice or, in the absence of agreement, determined by the Board, and 

the issuer of the notice shall account for and pay any tax which on the basis of the’ findings of 

the audit was liable to be deducted but which was not deducted ae Fee hop ‘overseas 

dividends received by him. vat 

Amendments—! Reference in para (1) substituted by the IT (Manufactured Overseas Dividends), Ase Regulations, 
SI 2003/2582 regs 2, 7 with effect from 1 November 2003. 


> Para (4A) inserted by the Income and Corporation Taxes (Electronic Certificates of Deduction of "Tex and Tax Credit) 
Regulations, ST 2003/3143 reg 5(1), (2) with effect from 1 January 2004. } 


bnabs sil, aspenevorke 
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[Reduction of tax payable under paragraph 4(3) of Schedule 234. yee 


6A— (1) Where, in a case to which paragraph 4(3) of Schedule 23A applies, overseas tax was 
charged on, or in respect of, the making of the manufactured overseas dividend. re cel ed by the 
United Kingdom recipient, the amount of tax to be accounted for and paid under | at. rovision 
shall, for the purposes of the provisions of the Tax Acts relating to the charge to ‘ax under 
Schedule D, be taken as reduced in accordance with ars 2) or, as the case may be, 
paragraph (3). ii oi tnebiestet Cs) 
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(2) Where the amount specified in paragraph (4) exceeds the amount specified in paragraph (5), 
the amount of tax shall be reduced so as to equal the amount of the excess. 


(3) Where the amount specified in paragraph (4) is equal to or less than the amount specified in 
paragraph (5); the amount of tax shall be reduced to nil. 


(4) The amount specified in this paragraph is the amount of the manufactured overseas dividend 
received by the United Kingdom recipient. 


(5) The amount specified in this paragraph is the amount which the United Kingdom recipient 
would have received by way of the overseas dividend of which the manufactured overseas 
dividend is representative, had the overseas dividend been paid to him. 


(6) Relief claimed by the United Kingdom recipient under Part XVIII of the Taxes Act in a case 
to which paragraph (2) applies, other than relief given by virtue of section 811 of that Act, shall 
not exceed the aggregate of the amount of tax accounted for and paid by the United Kingdom 
recipient under paragraph 4(3) of Schedule 23A and the amount of overseas tax charged on, or 
yin respect of, the making of the manufactured overseas dividend received by him.]! 


Amendments—! This regulation inserted by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, 
SI 1996/2643 reg 7, with effect from 6 November 1996. 


Disapplication of paragraph 4(3) of Schedule 23A 

7— (1) For the purposes of the provisions of the Tax Acts relating to the charge to tax under 

Schedule D, tax shall not be required to be accounted for and paid pursuant to paragraph 4(3) of 

Schedule 23A by a United Kingdom recipient of a manufactured overseas dividend which is 

received by him in any of the circumstances prescribed by paragraph (2). 

(2) The circumstances prescribed by this paragraph are where the United Kingdom recipient— 
[(a) pays, in accordance with regulation 5, and without deduction of tax, a manufactured 
overseas dividend representative of the same overseas dividend as is represented by the 

manufactured overseas dividend received by him, or;]* 

(by aus 
(c) is an approved United Kingdom collecting agent and the person beneficially entitled to 
the manufactured overseas dividend received by the approved United Kingdom collecting 
agent is not resident in the United Kingdom, or 
(d) is.an approved United Kingdom collecting agent who is required to pay to an approved 
United Kingdom intermediary [a manufactured overseas dividend] representative of the same 
overseas dividend as is represented by [the manufactured overseas dividend] received by him, 
_the approved United Kingdom intermediary is enabled or authorised as. mentioned in 
sub-paragraph (a) above and issues a notice to the approved United Kingdom collecting agent 
authorising him to pay [the manufactured overseas dividend]! without deduction of tax. 
[or 
(e) is an approved United Kingdom collecting agent or an approved United Kingdom 
intermediary in receipt of a manufactured overseas dividend who shows that the overseas 
dividend manufacturer concerned was entitled to payment of the overseas dividend of which 
the manufactured overseas dividend is representative either— 
(i) as the holder of the overseas securities concerned, or 

(ii) directly or indirectly from a person from whom he acquired those securities, or to 

whom he transferred them, and who was so entitled as the holder of those securities}? 

(3) A notice given under paragraph (2)(d) shall be in the form provided, or in a form authorised, 

by the Board. 

[(3A) Paragraphs (3B) to (3D) apply where, by virtue of paragraph (1), tax is not required to be 

accounted for and paid in the circumstances prescribed by paragraph (2)(e). 

(3B) For the purposes of the Corporation Tax Acts, paragraph 4(4) of Schedule 23A shall apply 

as if the amount of tax required under section 923 of the Income Tax Act 2007 to be accounted 

for and paid were amount A or amount B (whichever should be the lower) and as if that amount 
of tax had been accounted for and paid. 

(3C) For the purposes of the Income Tax Acts, section 923 of the Income Tax Act 2007 shall 

apply as if the amount of tax which the recipient must account for and pay were amount A or 

amount B (whichever should be the lower). 

(3D) For the purposes of paragraphs (3B) and (3C)— 

(a) amount A is an amount equal to the excess of the gross amount of the overseas dividend 
over the amount of that overseas dividend received by the overseas dividend manufacturer, 
and 

(b) amount B is an amount equal to the excess of the gross amount of the overseas dividend 
over the amount of the manufactured overseas dividend paid by the overseas dividend 
manufacturer which represents that dividend. 

(3E) In paragraph (3D)(b) the reference to the manufactured overseas dividend paid by the 

overseas dividend manufacturer does not include any payment treated as made treated as made 

under— 

~ (a) section 736B of the Income and Corporation Taxes Act 1988 (deemed manufactured 

payments in the case of stock lending arrangements), or 
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(b) section 737A of the Income and Corporation Taxes Act 1988 (sale and repurchase of 
securities: deemed manufactured payments).]° 


(4) The United Kingdom recipient— 
(a) shall maintain a record of all manufactured overseas dividends received by him in any 
chargeable period in the circumstances prescribed by paragraph (2), showing— 
(i) a description and the amount of each such manufactured overseas dividend, and the 
date on which it was received, and 
(11) the total amount of all such manufactured overseas dividends received in that period; 


(b) where he is an approved United Kingdom intermediary within sub-paragraph (b), or an 
approved United Kingdom collecting agent within sub-paragraph (c), of paragraph (2), shall 
in addition maintain a record of all manufactured overseas dividends paid by him as 
mentioned in sub-paragraph (b) or, as the case may be, sub-paragraph (c), of that paragraph 


(i) the name and address of the person beneficially entitled to each such payment, 
(ii) a description and the amount of each such payment, and the date of the payment, and 
(iii) the total amount of all such payments made in that period; 


(c) shall retain any such record as 1s specified in sub-paragraph (a) or (6) of this paragraph for 
a period of six years from the end of the chargeable period to which the record relates, and 
shall make any such record available for inspection by an officer of the Board whenever 
required to do so during the period of retention; 

(d) where he is an approved United Kingdom collecting agent within sub-paragraph (d) of 
paragraph (2), shall in addition— 

(i) retain for a period of six years any notice received by him as mentioned in that 
sub-paragraph and, whenever required to do so, make it available for inspection by an 
officer of the Board, and 
(ii) if he receives more than one such notice during any chargeable period, maintain a 
record showing the date of each such notice received in that period and a description and 
the amount of the manufactured overseas dividend referred to in each such notice, and 
retain the record for a period of six years from the end of the chargeable period to which 
the record relates. 


[(4A) In the case of a record retained under paragraph (4) which is in electronic form the person 
retaining it shall afford an officer of the Board such assistance and facilities as the officer may 
reasonably require in order to read the record.]* 


(5) Where the United Kingdom recipient fails to maintain, or to retain for the requisite period, 
any such record as is referred to in paragraph (4), or fails to retain for the requisite period any 
such notice as is referred to in that paragraph, the Board may require that person to carry out, at 
his own expense, an audit of manufactured overseas dividends received by him in order to 
ascertain the amount of tax, if any, for which he was liable to account under paragraph 4(3) of 
Schedule 23A. 


(6) The scope and method of the audit referred to in paragraph (5) shall be agreed between the 
Board and the United Kingdom recipient or, in the absence of agreement, shall be determined 
by the Board, and the United Kingdom recipient shall account for and pay any tax which on the 
basis of the findings of the audit he was liable under paragraph 4(3) of Schedule 23A to account 
for and pay. 


Amendments—! Words substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, ST 1996/1229 
reg 4, with effect from 28 May 1996. 

? Para (2)(e) added by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 1996/2643 reg 8, with 
effect from 6 November 1996. 

In para (2), sub-para (a) substituted, and sub-para (b) revoked, by the IT (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2003/2582 regs 2, 8 with effect from 1 November 2003. 

Para (4A) inserted by the Income and Corporation Taxes (Electronic Certificates of Deduction of Tax and Tax Credit) 
Regulations, SI 2003/3143 reg 5(1), (3) with effect from | January 2004. 

Paras (3A)-(3E) substituted for previous para (3A) by the Income Tax (Manufactured Overseas Dividends) (Amendment) 
Regulations, SI 2007/2487 regs 2, 5 with effect in relation to manufactured overseas dividends made or treated as made on 
or after | October 2007: SI 2007/2487 reg 1. Para (3A) previously read as follows— 

“(3A) Where by virtue of paragraph (1) tax is not required to be accounted for and paid pursuant to paragraph 4(3) of 
Schedule 23A in the circumstances prescribed by paragraph (2)(e), paragraph 4(4) of that Schedule shall apply as if the 
amount of tax required under paragraph 4(3) of that Schedule were an amount equal to the excess to the gross amount 
of the overseas dividend over the amount of that overseas dividend received by the overseas dividend manufacturer 
and had been accounted for and paid.”. 


3; 
4 


5 


[Disapplication of paragraph 5 of Schedule 234 tty 
TALaest 
Amendments—' This regulation revoked by the Stock Lending and Manufactured Payments (Revocations and Amend- 


ments) Regulations, SI 1997/987, regs 1, 8, with effect from 1 July 1997 (previously inserted by the IT es 
Overseas Dividends) (Amendment No 2) Regulations, SI 1996/2643 reg 9). a Wy 


Tax treatment of manufactured overseas dividends to which regulations 4, 5 and Dieranve 
apply—further provision oh 


8 For all purposes of the Tax Acts as they apply in relation to persons resident in the United 
Kingdom or to persons not so resident but carrying on a business through a [permanent 
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establishment]' in the United Kingdom, any manufactured overseas dividend to which regula- 
tion 4, 5 or 7 applies shall be treated in relation to the recipient, and all persons claiming title 
through or under him— 


(a) as if it were an overseas dividend of an amount equal to the amount of the manufactured 
overseas dividend, or 

(b) where paragraph (3) of regulation 4 applies and the amount of tax required under that 
paragraph in respect of the manufactured overseas dividend has been accounted for and paid, 
as if it were an overseas dividend of an amount equal to the gross amount of the 
manufactured overseas dividend, but paid after the withholding therefrom, on account of 
overseas tax, of the amount accounted for and paid; and the amount accounted for and paid 
shall accordingly be treated in relation to the recipient, and all persons claiming title through 
or under him, as an amount so withheld instead of an amount on account of income tax. 


Amendments—! Words substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 2003/2582 
regs 2, 9 with effect from 1 November 2003. 


Offsetting of tax by overseas dividend manufacturers 


9— [(1) In the circumstances prescribed by paragraph (2) and subject to paragraph (4), a person 
who is an overseas dividend manufacturer in any chargeable period shall be entitled to set off the 
amounts specified in paragraph (1A) against the sums specified in paragraph (1B)}* 


{(1A) The amounts specified in this paragraph are— 


(a) amounts of overseas tax in respect of overseas dividends received by the overseas dividend 

manufacturer in the chargeable period; 

(6) amounts of overseas tax charged on, or in respect of, the making of manufactured 

overseas dividends so received by him; 

(c) amounts deducted under paragraph 4(2) of Schedule 23A from manufactured overseas 
, dividends so received by him; 

(d) amounts accounted for and paid under paragraph 4(3) of Schedule 23A in respect of 

manufactured overseas dividends so received by him; 

(e) amounts accounted for and paid under regulation 4(3) in respect of manufactured 

overseas dividends so received by him.]* 


{((1B) The sums specified in this paragraph are sums due from the overseas dividend manufac- 
turer on account of the amounts deducted by him under paragraph 4(2) of Schedule 23A from 
the manufactured overseas dividends paid by him in the chargeable period.]* 


(2) The circumstances prescribed by this paragraph are where— 
(a) the overseas dividend manufacturer is an approved United Kingdom intermediary, 


[(aa) ...]} 

(b) the overseas dividends and manufactured overseas dividends referred to in [para- 
graph (1A)]*, if received by an overseas dividend manufacturer within sub-paragraph (a) of 
this paragraph who carries on a business in the ordinary course of which he receives overseas 
dividends and manufactured overseas dividends and pays manufactured overseas dividends, 
are such that a profit on the sale of the overseas securities to which those overseas dividends 
and manufactured overseas dividends relate would form part of the trading profits of that 
business, 

(e)iuieg 2? 

(d) except in a case to which paragraph (3) applies, the overseas dividends or, as the case may 
be, the manufactured overseas dividends received by him, do not fall to be matched, in 
accordance with regulation 10(1), against manufactured overseas dividends paid by him in 
that period. 


(3) This paragraph applies to a case where, under regulation 10(1), overseas dividends in respect 
of which overseas tax is payable received by the overseas dividend manufacturer in any 
chargeable period, and manufactured overseas dividends so received [on or in respect of the 
making of which overseas tax has been charged or]* from which tax has been deducted or in 
respect of which tax falls to be accounted for and paid as mentioned in [paragraph (1A)]* above, 
are matched against manufactured overseas dividends paid by him under deduction of tax in 
that period. 


(4) Where paragraph (3) applies in respect of any chargeable period, the overseas dividend 
manufacturer shall be entitled to set off against each other— 


(a) the tax [referred to in that paragraph that is] attributable to the matched overseas 
dividends and manufactured overseas dividends received, and 

(b) the tax [referred to in that paragraph that is] attributable to the matched manufactured 
overseas dividends paid. 


[((4A) Subject to paragraphs (4B) and (5), where overseas dividends or manufactured overseas 
dividends received by the overseas dividend manufacturer in any chargeable period fall to be 
matched, in accordance with regulation 10(1), against manufactured overseas dividends paid by 
him in that period, relief under Part XVIII of the Taxes Act may not be claimed by the overseas 
dividend manufacturer in respect of any tax referred to in paragraph (1A) that is attributable to 
those overseas dividends or manufactured overseas dividends received.]° 
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[(4B) Where overseas dividends or manufactured overseas dividends received by the overseas 
dividend manufacturer in any chargeable period fall to be matched, in accordance with 
regulation 10(1), against manufactured overseas dividends to which [regulation 3(6), 5 or SA]° 
applies that are paid by him in that period, relief under section 811 of the Taxes Act shall be 
given to the overseas dividend manufacturer in respect of any tax referred to in paragraph (1A) 
that is attributable to those overseas dividends or manufactured overseas dividends received. ]° 


[(4C) Subject to paragraph (5), where tax referred to in paragraph (1A) that is attributable to 
overseas dividends or manufactured overseas dividends received by the overseas dividend 
manufacturer in any chargeable period is set off, in accordance with this regulation, against tax 
referred to in paragraph (1B) that is attributable to manufactured overseas dividends paid by 
him in that period, relief under Part X VIII of the Taxes Act may not be claimed by the overseas 
dividend manufacturer in respect of any tax referred to in paragraph (1A) that is attributable to 
those overseas dividends or manufactured overseas dividends received.]° 


(5) Except in a case to which paragraph (3) applies, where in accordance with this regulation tax 
is set off by an overseas dividend manufacturer in any chargeable period and in relation to that 
period the sum of the overseas tax and amounts referred to in [paragraph (1A)]* exceeds the 
total amount of the sums due as mentioned in [paragraph (1B)]*, relief under Part XVIII of the 
Taxes Act may be claimed by the overseas dividend manufacturer in respect of the amount of 
the excess. 


(6) Where in accordance with this regulation tax is set off by an overseas dividend manufacturer 
in any chargeable period and in relation to that period the total amount of the sums due from 
the overseas dividend manufacturer as mentioned in [paragraph (1B)]* exceeds the sum of the 
overseas tax and amounts referred to in [paragraph (1A)]*, the amount of the excess shall be 
payable to the Board. 


(7) References to overseas tax in this regulation are references to the amount of such tax which is 
eligible for relief under Part XVIII of the Taxes Act either— 


(a) pursuant to arrangements made with the government of the overseas territory specified in 
paragraph (8) which have effect by virtue of section 788 of the Taxes Act and relate to the 
overseas dividend [or manufactured overseas dividend] concerned, or 

(b) by virtue of other provisions of Part XVIII of the Taxes Act other than sec- 
tion 790(5)(c)(ii) of that Act. 


(8) The overseas territory specified [in this paragraph— 


(i) so far as overseas dividends are concerned, is the territory of the government or public 
or local authority which issued the securities in question or, where the securities were issued 
by any other body of persons not resident in the United Kingdom, the territory under 
whose law that tax would have been payable; 

(ii) so far as manufactured overseas dividends are opuaatnae is the territory of» the 
government by which tax is charged on, or in respect of, the making of the manufactured 
overseas dividend concerned.]* 

Amendments—! Para (2)(aa) inserted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, 
SI 1995/1324 reg 5(a), with effect from 7 June 1995, and revoked by the IT (Manufactured Overseas Dividends) 
(Amendment No 2) Regulations, SI 1996/2643 reg 10(4)(4), with effect from 6 November 1996. 

>3 Para (2)(c) and the word “and” anaineeciabely following it revoked by the IT (Manufactured Overseas. Dividends) 
(Amendment) Regulations, SI 1996/1229 reg 5, with effect from 28 May 1996. 

* Paras (1), (1A), (1B) substituted for para (1) and words in paras (2)(b), 3), (4)(a), (b), (5), (6), (7)(A), (8) substituted or 
inserted by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, SI 1996/2643 reg 10, with effect 
from 6 November 1996, 

> Paras (4A), (4B), (4C) substituted for para (4A) by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, 
SI 1997/988, regs 1, 6, with effect from | July 1997. 

° Words in para (4B) substituted for words “regulation 5” by the Income Tax (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2007/2487 regs 2, 6 with effect in relation to manufactured overseas dividends made or 
treated as made on or after 1 October 2007: SI 2007/2487 reg 1. 


[Offsetting of tax by overseas dividend manufacturers who are not United Hngagen 
intermediaries ]’ 


[9A— (1) An overseas dividend manufacturer who is not an nopaliad United Kingdom 
intermediary shall be entitled to set off in any chargeable period amounts of overseas tax in 
respect of overseas dividends received by him in that chargeable period against sums due from 
him on account of the amounts deducted by him under paragraph 4(2) of Schedule 23A from 
manufactured overseas dividends paid by him in that chargeable period that are representatives 
of those overseas dividends. 


(2) Where overseas tax referred to in paragraph (1) is set off against sums es tl to in that 
paragraph, relief under Part XVIII of the Taxes Act may not be aimed, by, the. overseas 
dividend manufacturer in respect of that overseas tax. 1b ao: 


[(2A) This paragraph applies where an overseas dividend manufacturer who i is iat an approved 
United Kingdom intermediary receives in any chargeable period overseas dividends « or manufac- 
tured overseas dividends and pays in that period manufactured overseas dividen Li, eich 
[regulation 3(6), 5 or, 5A}> applies that are representative of. those. ddan dividends. 0 

manufactured overseas dividends receiyed.]? uithebisdhbasbivds 


[(2B) Where paragraph (2A) applies— | Sutra nobiveb asdaremmesaedt 
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(a) relief under section 811 of the Taxes Act shall be given to the overseas dividend 
manufacturer in respect of any tax referred to in regulation 9(1A) that is attributable to the 
overseas dividends or manufactured overseas dividends received by him; and 

(b) no other relief under Part 18 of the Taxes Act may be claimed by him in respect of any 
such tax.]* 


(3) References in this regulation to overseas tax shall be construed in accordance with 

regulation 9(7).]! 

Amendments—' This regulation inserted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, 
SI 1997/988, regs 1, 7, with effect from 1 July 1997. 

? Paras 2A, 2B inserted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 2003/2582 regs 2, 10 
with effect from 1 November 2003. 

* Words in para (2A) substituted for words “regulation 5” by the Income Tax (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2007/2487 regs 2, 7 with effect in relation to manufactured overseas dividends made or 
treated as made on or after 1 October 2007: SI 2007/2487 reg 1. 


Matching of dividends and manufactured overseas dividends 


10— (1) For the purpose of paragraphs (2)(d) and (3) of regulation 9, overseas dividends paid on 
overseas securities of a particular kind in respect of a particular dividend date which are 
received in any chargeable period by an overseas dividend manufacturer, and manufactured 
Bycnenas dividends representative of those overseas dividends which are received by him in that 
period— 

(a) shall be matched against manufactured overseas dividends representative of those over- 
seas dividends which are paid by him in that period in accordance with the following order of 
priority— 

(i) manufactured overseas dividends received without deduction of tax [other than 
manufactured overseas dividends in respect of which tax falls to be accounted for and paid 
under paragraph 4(3) of Schedule 23A or regulation 4(3)]! 

(11) Overseas dividends received; and 
(iii) manufactured overseas dividends received [to which tax referred to in regula- 
tion [9(1A)}* is attributable]’; and 

(b) shall first be matched against manufactured overseas dividends paid without deduction of 
tax under paragraph 4(2) of Schedule 23A [by virtue of [regulation 3(6), 5 or 5A]°]*, 


and the balance, if any, shall be matched against manufactured overseas dividends paid by him 
from which tax has been deducted under paragraph 4(2) of Schedule 23A. 


[(2) Where under paragraph (1) an overseas dividend or manufactured overseas dividend 
received is matched with a manufactured overseas dividend paid [to a United Kingdom 
recipient}*, any voucher relating to the deduction of overseas tax from the overseas dividend 
shall; subject to paragraph (3), be forwarded to the [United Kingdom recipient]*. 


(3) Where under paragraph (1) an overseas dividend received, or a manufactured overseas 
dividend received on or in respect of the making of which overseas tax has been charged, is 
matched with more than one manufactured overseas dividend paid [to a United Kingdom 
recipient]*, the overseas dividend manufacturer— 


(a) shall endeavour to obtain from the payer of the overseas dividend a voucher correspond- 
ing to each such manufactured overseas dividend [so paid]*, or 
(b) if, despite reasonable attempts to do so, he is unable to obtain such a voucher, shall 
prepare a voucher corresponding to each such manufactured overseas dividend and showing 
the following amounts— 
(i) so much of the gross amount of the overseas dividend as corresponds to the gross 
amount of the manufactured overseas dividend [so paid]?, 
(ii) so much of the overseas tax in respect of the overseas dividend or manufactured 
overseas dividend received as would be eligible for relief as mentioned in regulation 9(7) and 
relates to the amount of the overseas dividend calculated in paragraph (i) above, and 
(iii) so much of the actual amount of the overseas dividend or manufactured overseas 
dividend received as corresponds to the amount of the manufactured overseas dividend [so 
paid]*, and 
_(c) shall forward the voucher obtained or, as the case may be, prepared by him to the [United 
Kingdom recipient]* of the manufactured overseas dividend paid by him to which the voucher 
relates, instead of the voucher referred to in paragraph (2).]° 


(4) Where a voucher has been forwarded as mentioned in paragraph (3)(c) and subsequently a 
manufactured overseas dividend received by an overseas dividend manufacturer to which, that 
voucher relates is matched under paragraph (1) with more than one manufactured overseas 
dividend paid [to a United Kingdom recipient}*, the overseas dividend manufacturer— 
~ (a) shall endeavour to obtain from the payer of the overseas dividend of which the 
manufactured overseas dividend received is representative [or (as the case may be) from the 
payer of the manufactured overseas dividend received]’ a voucher corresponding to each such 
manufactured overseas dividend [so paid]*, or 
(b) if, despite reasonable attempts to do so, he is unable to obtain such a voucher, shall 
_ prepare a voucher corresponding to each such manufactured overseas dividend [so paid]* and 
showing the details specified in paragraphs (i) to (ii) of paragraph (3)(b), and | 
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(c) shall forward the voucher obtained or, as the case may be, prepared by him to the [United 
Kingdom recipient]* of the manufactured overseas dividend to which the voucher relates. 

Amendments—! Words in para (1)(a) (i) substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regula- 
tions, SI 1995/1324 reg 6, with effect from 7 June 1995. 

? Words in para (1)(a)(iii), and paras (2), (3), substituted, and words in para (4)(a) inserted, by the IT (Manufactured 
Overseas Dividends) (Amendment No 2) Regulations, SI 1996/2643 reg 11, with effect from 6 November 1996. 

3 Figures in para (1)(a)(iii) substituted for “9(3)” by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, 
SI 1997/988, regs 1, 8, with effect from 1 July 1997. 

4 Words in para (1) substituted, and words in paras (2)-(4) inserted and substituted, by the IT (Manufactured Overseas 
Dividends) (Amendment) Regulations, SI 2003/2582 regs 2, 11 with effect from 1 November 2003. 

> Words in para (1)(b) substituted for words “regulation 5” by the Income Tax (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 2007/2487 regs 2, 7 with effect in relation to manufactured overseas dividends made or 
treated as made on or after | October 2007: SI 2007/2487 reg 1. 


Accounting for tax payable under paragraph 4(2) and (3) of Schedule 23A and these Regulations 
11— (1) Within 30 days of the end of a chargeable period— 


(a) an overseas dividend manufacturer shall pay to the Board all amounts which he was liable 
to deduct under paragraph 4(2) of Schedule 23A on account of income tax from manufac- 
tured overseas dividends paid by him in that period; 

(b) an overseas dividend manufacturer who is an approved United Kingdom intermediary 
shall pay to the Board the amount of any excess payable under regulation 9(6). attributable to 
that period; 

(c) a United Kingdom recipient shall pay to the Board all amounts of tax for which he was 
liable to account under paragraph 4(3) of Schedule 23A in respect of manufactured overseas 
dividends received by him in that period; 

(d) an approved United Kingdom intermediary or an approved United Kingdom collecting 
agent shall pay to the Board all amounts of tax for which he was lable to account under 
regulation 4(3) in respect of ...1 manufactured overseas dividends received by him in that 
period. 


(2) Within [30]? days of the end of a chargeable period— 


(a) an overseas dividend manufacturer shall make a return to the Board or an inspector, in 
such form as the Board may prescribe, showing— 


(1) the amounts which he was liable to deduct under paragraph 4(2) of Schedule 23A on 


account of income tax from ...! manufactured overseas dividends paid by him in that 
period, 
(ii) ...!, and 


(iii) the amount of any excess payable under regulation 9(6) attributable to that period; 


(b) a United Kingdom recipient shall make a return to the Board or an inspector, in such 
form as the Board may prescribe, showing the amounts of tax for which he was liable to 
account under paragraph 4(3) of Schedule 23A in respect of manufactured overseas dividends 
received by him in that period; 

(c) an approved United Kingdom intermediary or an approved United Kingdom collecting 
agent shall make a return to the Board or an inspector, in such form as the Board may 
prescribe, showing the amounts of tax for which he was liable to account under regulation 4(3) 
in respect of ...' manufactured overseas dividends received by him in that period. 


(3) Any amount referred to in paragraph (1) shall be due at the end of the period of 30 days 
specified in that paragraph and shall be payable without the making of any assessment but may 
be assessed on the overseas dividend manufacturer or, as the case may be, the United Kingdom 
recipient, approved United Kingdom intermediary or approved United Kingdom collecting 
agent (whether or not it has been paid when the assessment is made) if it is not paid in full on or 
before that date. 


(4) In any case where— 
(a) 1t appears to the inspector that there is— 


(i) a manufactured overseas dividend paid, or an overseas dividend or a manufactured 
overseas dividend received, by an overseas dividend manufacturer in a chargeable period, or 
(ii) an overseas dividend or a manufactured overseas dividend received by a United 
Kingdom recipient, an approved United Kingdom intermediary or an approved United 
Kingdom collecting agent in a chargeable period, 


which ought to have been but which has not been included in a return under paragraph (2) 

relating to that period, or 

(b) the inspector is dissatisfied with any return under paragraph (2), 
the inspector may make an assessment to the best of his judgment on the overseas dividend 
manufacturer or, as the case may be, the United Kingdom recipient, approved United Kingdom 
intermediary or approved United Kingdom collecting agent. 
(5) Any income tax due under an assessment made by virtue of paragraph (4) shall be treated for 
the purposes of interest on unpaid tax as having been payable at the end of the Penads of 30 ‘ni 
specified in paragraph (1). 
(6) Any amount for which an approved United Kingdom intermediary is liable to aon sel 
regulation 6(6), and any amount for which a United Kingdom recipient is liable to account 
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under regulation 7(6), in respect of manufactured overseas dividends received by them in a 
chargeable period, shall be due at the end of the period of 30 days from the end of that period, 
and shall be payable without the making of any assessment but may be assessed on the approved 
United Kingdom intermediary or, as the case may be, the United Kingdom recipient (whether or 
not it has been paid when the assessment is made) if it is not paid in full on or before that date. 


(7) The like provisions as are contained in the Income Tax Acts with respect to the time within 
which an assessment may be made, so far as they refer or relate to the year of assessment for 
which an assessment is made, or the year to which an assessment relates, shall have effect in 
relation to an assessment under this regulation notwithstanding that, under this regulation, the 
assessment may be said to relate to a period which is not a year of assessment; and the like 
provisions as are contained in section 36 of the Management Act as to the circumstances in 
which an assessment may be made out of time shall have effect accordingly on the footing that 
any such assessment relates to the year of assessment in which the period in question ends. 


(8) Income tax assessed on a person under this regulation shall be due at the end of the period of 
!30 days after the issue of the notice of assessment (unless due earlier under paragraph (3) or (6)). 


(9) Any tax assessable under any one or more of the provisions of this regulation may be 
included in one assessment if the tax so included is all due on the same date. 


(10) Section 31 and Part V of the Management Act shall apply to an appeal against any 
assessment to tax under this regulation. 


(11) Subsections (1), (7) and (8) of section 87 of the Management Act shall apply to tax 
assessable under this regulation as they apply to tax assessable in accordance with Schedules 13 
and 16 to the Taxes Act, and accordingly those subsections shall have effect as if references to 
those schedules included references to this regulation. 


(12) Section 98 of the Management Act shall apply in relation to a return under paragraph (2) 
with the modification specified in paragraph (13). 


(13) At the end of the second column of the Table in section 98 of the Management Act there 
shall be inserted— 


“Regulation 11(2) of the Income Tax (Manufactured Overseas Dividends) Regula- 
tions 1993”. 
Amendments—! Words revoked by the IT (Manufactured Overseas Dividends) (Amendment) (Regulations, SI 1996/1229 
reg 6, with effect from 28 May 1996, 


? Figure in para (2) substituted by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 1997/988, 
. regs 9, with effect in relation to chargeable periods ending on or after 1 July 1997. 


Tax treatment of manufactured overseas dividends representative of foreign dividends 


12— [(1) This regulation applies to a case where a manufactured overseas dividend is paid to a 
collecting agent in circumstances where, had it been the overseas dividend of which it is 
representative, it would have been— 


(a) a foreign dividend (as defined in section 18(3D) of the Taxes Act, or , 
(b) interest on a quoted Eurobond (as defined by section 124 of that Act) held in a recognised 
clearing system.]? 


(2) Where this regulation applies— 


(a) ...3 deduction of an amount determined by reference to the gross amount of the 
manufactured overseas dividend shall be made by the ...* collecting agent from the manufac- 
tured overseas dividend on account of income tax similar to the deduction that would, in the 
case of the overseas dividend of which the manufactured overseas dividend is representative, 
have been made under [Chapter VIIA of Part IV of the Taxes Act]'; and 

[(b) the provisions of that Chapter relating to collecting agents shall apply in relation to 
amounts falling to be deducted under sub-paragraph (a) as if references in that Chapter to 
relevant dividends, or the proceeds of sale or other realisation of coupons for relevant 
dividends, included references to manufactured overseas dividends to which this regulation 
applies or, as the case may be, the proceeds of sale or other realisation of manufactured 
overseas dividends to which this regulation applies.]! 


B)e.2 

Amendments—! Words in sub-para (2)(a), and sub-para (2)(b), substituted by the IT (Manufactured Overseas Dividends) 
(Amendment) Regulations, SI 1996/1229 reg 7(b), with effect from 28 May 1996. 

2 Para (1) substituted by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, SI 1996/2643 reg 12, 
with effect from 6 November 1996. 

3 Words in sub-para (2)(a) and para (3) revoked by the Income Tax (Manufactured Overseas Dividends) (Amendment 
No 2) Regulations, SI 1997/2706, with effect from 9 December 1997. Para (3) is rendered obsolete by the Income Tax 
(Paying and Collecting Agents) (Amendment) Regulations, SI 1997/2705 which come into force on the same day and 
amend the Income Tax (Paying and Collecting Agents) Regulations, SI 1996/1780. 


Further provision relating to manufactured overseas dividends representative of foreign dividends 


‘3 in. 


Amendments—This regulation revoked by the IT (Manufactured Overseas Dividends) (Amendment No 2) Regulations, 
SI 1996/2643 reg 13, with effect from 6 November 1996, : 
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Records to be kept in respect of certain manufactured overseas dividends paid without deduction 
of tax 
14— (1) An overseas dividend manufacturer or an approved United Kingdom collecting agent 
shall maintain a record in respect of any manufactured overseas dividend paid by him to which 
this regulation applies showing— 


(a) the date of payment and the amount of the manufactured overseas dividend, 

[((b) the name of the person to whom payment was made,]! 

[(ba) his grounds for believing that the payment should be made without deduction of tax, 
and] 

(c) particulars of the overseas securities and the overseas dividend on those securities to 
which the manufactured overseas dividend relates. 


[(2) This regulation applies to any manufactured overseas dividend which an overseas dividend 
manufacturer or an approved United Kingdom collecting agent, by virtue of regulation 5(1B), 
pays without deduction of tax.]! 


[(3) An overseas dividend manufacturer or an approved United Kingdom collecting agent— 
(a) shall retain for a period of six years— 
(1) any record required to be maintained by him under paragraph (1), and 
(ii) any evidence relevant to his grounds for believing that the payment should be made 
without deduction of tax; and 


(b) whenever required to do so within that period, shall make any such record or evidence 
available for inspection by an officer of the Board.]! 


[(3A) In the case of evidence or a record retained under paragraph (3) which is in electronic form 
the person retaining it shall afford an officer of the Board such assistance and facilities as the 
officer may reasonably require in order to read the record or certificate.]? 


(4) Where an overseas dividend manufacturer or an approved United Kingdom collecting agent 
fails to maintain, or to retain for the requisite period, any such record, or fails to retain any such 
[evidence]' for the requisite period, the Board may require that person to carry out, at his own 
expense, an audit of manufactured overseas dividends paid by him in order to ascertain the 
amount of tax, if any, liable to be deducted under paragraph 4(2) of Schedule 23A which was 
not deducted. 


(5) The scope and method of the audit referred to in paragraph (4) shall be agreed between the 

Board and the person concerned or, in the absence of agreement, shall be. determined by the 

Board. 

Amendments—! Sub-paras (1)(h), (ba) substituted for sub-para (1)(b); paras (2), (3) substituted; and word in sub-para (4) 
substituted; by the IT (Manufactured Overseas Dividends) (Amendment) Regulations, SI 2003/2582 regs 2, 12 with effect 
from | November 2003. 


? Para (3A) inserted by the Income and Corporation Taxes (Electronic Certificates of Deduction of Tax. and Tax Credit) 
Regulations, SI 2003/3143 reg 5(1), (4) with effect from 1 January 2004, 


Issue of vouchers in respect of manufactured overseas dividends paid under deduction of tax 


15— (1) Subject to paragraphs (2) and (3), where an overseas dividend manufacturer makes a 
payment of a manufactured overseas dividend from which an amount is deducted by him under 
paragraph 4(2) of Schedule 23A ..,' he shall furnish the recipient of the ieneare: with a voucher 
ei ame the details specified in paragraph (4). 


(2) ...', paragraph (1) shall not apply in any case where, pursuant to cape 2), (aye) or 
(4)(c) of regulation 10, a voucher is forwarded to the recipient of a manufactured overseas 
dividend. 


(3) Where the overseas dividend manufacturer is an approved United Kingdom intermediary, he 
shall not be required to furnish the recipient of a payment with the vouches referred to in 
paragraph (1) unless the recipient requests such a voucher. whet hes 


(4) The details specified in this paragraph are that the voucher shall show— i Be" to 


(a) the gross amount of the payment, MEV ED 

(b) the amount deducted or, where more than one amount has been deducted, each such 
amount separately, and er 
(c) the actual amount paid. Tien litt {3 


(S) An approved United Kingdom collecting agent, where eae to dé do 80. 16 ih er glee 
beneficially entitled to a manufactured overseas dividend in respect of which 

or is due to be paid by the approved United Kingdom collecting agent beson bal ari rot 
Schedule 23A or regulation 4(3), shall furnish that person with a voucher : Borst . , 


el on b 
(a) the gross amount of the manufactured overseas dividend received by hi 


it -reade plaka! 


b) the amount of t id or due to be paid b him i n res ect of oe er 
¢ adend: thr ax paid or due to be paid by 1 P e manufactu Sct Wy erecas 
(c) the actual amount paid. ign C1 


Amendments—! Words revoked by the IT (Manufactured Overseas: Dividends)’ |Camendantat NiO) Rigi 
r0 ony tr £3 


SI 1996/2643 reg 14, with effect from 6 November 1996. 
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[ Modifications of section 21 of the Management Act in relation to overseas dividend 
manufacturers ]! 


16... 


Amendments! This regulation revoked by the Stock Lending and Manufactured Payments (Revocations and Amend- 
ments) Regulation, SE 1997/987, reg 8(1), (4), (5), with effect in relation to (@) transactions entered into on or after | July 
1997 in respect of which information may be obtained under TMA 1970s 21, and (>) payments made on or after that 
date (whether under transactions entered into before, or under transactions entered into on or after, that date) in respect 
of which information may be obtained under that section. 


1993/3016 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Additional 
Voluntary Contributions) Regulations 1993 


IRevocution—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006, 


1994/236 
Distraint by Collectors (Kees, Costs and Charges) Regulations 1994 
Made by the Treasury under TMA 1970 s 61(6) 


NAG ANA OL BYR NED AUTO, Lanes MOMOLINREbrHAPOI994 
Laid before the House of Commons... A February 1994 
Cominginto Forcesio. aicnnogeyrad) . 2... 6. Moved Wlarchlood 


Commentary Simon's Taxes ALT12, 


Citation and commencement 


1 These Regulations may be cited as the Distraint by Collectors (Fees, Costs and Charges) 
Regulations 1994 and shall come into force on Ist March 1994, 


Interpretation 


2 In these Regulations. 

“close possession” means physical possession by the distrainor or a person acting on his 
behalf of the goods and chattels distrained; 

“walking possession” means possession in accordance with an agreement between the 
distrainor and the distrainee whereby, in consideration of the distrainor not remaining in 
close possession, the distrainee undertakes not to dispose of the goods distrained or any 
part thereof, or permit their removal by any person not authorised by the distrainor to 
remove them, 


Ascertainment of fees, costs and charges 


3 The fees chargeable on or in connection with the levying of distress and the costs and charges 
recoverable where distress has been levied shall be those specified in the Schedule to these 
Regulations, but subject to any provision of that Schedule, 


Deduction of fees, costs and charges by the collector 


4 The fees, costs and charges specified in the Schedule to these Regulations shall be deducted by 
the collector from the sums received on or in connection with the levying of distress or where 
distress has been levied, 


Disputes as to fees, costs and charges 


5— (1) In the case of dispute as to any fees chargeable, or costs and charges recoverable under 
the Schedule to these Regulations, the amount of those fees, costs and charges shall be taxed, 


(2) Such a taxation shall be carried out by the district judge of the county court for the district in 


which the distress is or is intended to be levied, and he may give such directions as to the costs of 


the taxation as he thinks fit, 

(4) In the application of asagrant (2) to Northern Ireland, there shall be substituted for the 
words “by the district judge of the county court for the district in which the distress is or is 
intended to be levied” the words “by the Master (Taxing Office)”, 
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SCHEDULE 
Regulation 3 


Action taken 
On or in connection with the levying of 
distress 


For making a visit to premises with a 
view to levying distress (whether the levy 
is made or not). 

Levying distress where the total sum 
charged is £100 or less. 

Levying distress where the total sum 
charged is more than £100. 


Where distress has been levied 

1 Taking possession 

Where close possession is taken. 
Where walking possession is taken. 


2 Removal and storage of goods 
3 Appraisement 


4 Sale 

[Where the sale is held on the 
auctioneer’s premises, for the auctioneer’s 
commission (to include all out-of-pocket 
expenses other than charges for 
advertising, removal and storage). 

Where the sale is held on the debtor’s 
premises, for the auctioneer’s commission 
(not to include out-of-pocket expenses or 
charges for advertising). 


Fees, Costs and Charges 
Fees 


[A sum not exceeding £12-50]}. 


£12-50. 


12!/2 per cent on the first £100 of the amount to 
be recovered; 

4 per cent on the next £400; 

2'/2 per cent on the next £1,500; 

| per cent on the next £8,000; 

'Y4 per cent on any additional sum. 

Costs and Charges 


£4-50 for the day of levy only. 

45p per day, payable for the day the distress is 
levied and up to 14 days thereafter. 

The reasonable costs and charges of removal and 
storage. 

The reasonable fees, charges and expenses of the 
person appraising. 


15 per cent on the sum realised plus the 
reasonable costs of advertising, removal and 
storage. 


7'/2 per cent on the sum realised plus 
out-of-pocket expenses actually and reasonably 
incurred and the reasonable costs of advertising.]! 


1 In any case where close possession is taken, an individual left in possession must provide his 
own board. 

2 For the purpose of calculating any percentage fees, costs and charges, a fraction of £1 is to be 
reckoned as £1, but any fraction of a penny in the total amount so calculated is to be 
disregarded. 

3 In addition to any amount authorised by this Schedule in respect of the supply of goods or 
services on which value added tax is chargeable there may be added a sum equivalent to value 
added tax at the appropriate rate on that amount. 


Amendments—! Words substituted by the Distraint by Collectors (Fees, Costs and Charges) (Amendment) Regulations, 
SI 1995/2151 reg 2, with effect from 8 September 1995, 


1994/777 
Income Tax (Car Benefits) (Replacement Accessories) Regulations 1994 


Amendments—These Regulations revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; 
and for corporation tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and 
savings see ITEPA 2003 s 723, Sch 7. 


1994/778 
Income Tax (Replacement Cars) Regulations 1994 = 
Amendment—These Regulations revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; 


and for corporation tax purposes, for accounting periods ending after 5 April 2003. For transitional Puprisjons and 
savings see ITEPA 2003 s 723, Sch 7. 


1994/1212 
Income Tax (Employments) (Notional Payments) Rosales 1994 


Made by the Commissioners of Inland Revenue under TA 1988 s 203 Hl 


Made... 4 May 1994 
Laid before the House of Commons. . .4 May 1994 aa 
Coming into Force . rs WOE 25 May 1994 \ rahe x" 
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Amendment—These regulations are revoked by the Income Tax (Pay As You Earn) Regulations, SI 2003/2682 reg 220, Sch 2 
with effect from 6 April 2004, subject to transitional provisions contained in Sch | thereto. 


Citation, commencement and effect 


I These Regulations may be cited as the Income Tax (Employments) (Notional Payments) 
Regulations 1994, shall come into force on 25th May 1994, and shall have effect with respect to 
notional payments made on or after that date. 


Interpretation 
2— (1) In these Regulations, unless the context otherwise requires— 
“assessable” has the meaning given by section 203L(2) of the Taxes Act;? 
“the Board” means the Commissioners of Inland Revenue;? 
“cash voucher” means a cash voucher to which section 143(1) of the Taxes Act applies;* 

y “chargeable expense” has the same meaning as in section 141(1) of the Taxes Act;? 
“cheque voucher” has the meaning given by section 141(7) of the Taxes Act;? 
“credit-token” has the same meaning as in section 142 of the Taxes Act;* 

“employee” and “employer” have the meanings given by section 203L(1) of the Taxes Act;? 
“income tax period” has the meaning given by regulation 2(1) of the principal Regulations;? 
“non-cash voucher” means a non-cash voucher to which section 141(1) of the Taxes Act applies;* 
“notional payment” has the meaning given by subsection (2)(a) of section 203J;? 

“the principal Regulations” means the Income Tax (Employments) Regulations 1993; 


“the Taxes Act’ means the Income and Corporation Taxes Act 1988.? 


[[(2) In these Regulations references to a section, without more, are to that section of the Taxes 
Act. J? 

Amendments—’ Para (2) inserted, and words in para (1) revoked, by the Income Tax (Employments) (Notional Payments) 
' (Amendment) Regulations, SI 1998/1891, with effect from 4 August 1998. 

? Definitions in italics, and para (2), revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; 


and for corporation tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings 
see ITEPA 2003 s 723, Sch 7. 


[Exclusion of property from section 203 F 
3— (1) For the purposes of [section 203F, including the purposes of that section as it has effect in 
accordance with section 203FA(1) and section 203FB(2), (3)(b), (4) and (5), 7? the property 
described in paragraph (2) below is property of a description excluded from the scope of that 
section. 
[(2) The property described is— 

(a) any shares acquired by the employee (whether or not as a result of the exercise of a right to 

acquire shares) under a scheme approved by the Board under Schedule 9 to the Taxes Act 

(approved share option schemes and profit sharing schemes). 

(b) any right over or interest in shares obtained or acquired by the employee under such a scheme, 

and 

(c) any shares acquired by the employee as a result of the exercise of aright over shares obtained 

before 27th November 1996 otherwise than under a scheme approved by the Board under 

Schedule 9 to the Taxes Act. 
where the shares in question form part of the ordinary share capital of — 

(i) an employer which is a company (“the employer company”), or 

(ii) a company which has control of the employer company, or 

(iii) a company which either is, or has control of, a company which is a member of a consortium 

owning either the employer company or a company having control of the employer company, ]' 
(3) For the purposes of paragraph (2) above— 

(a) “company” has the meaning given by section 832(1) of the Taxes Act; 

(b) “control” has the meaning given by section 840 of the Taxes Act; 

(c) “ordinary share capital” has the meaning given by section 832(1) of the Taxes Act; 

(d) “share” includes stock; 


(e) a company is a member of a consortium owning another company if it is one of a number of 


companies which between them beneficially own not less than three-quarters of the other 
company’s ordinary share capital and each of which beneficially owns not less than one-twentieth 
of that capital; 

[(/) references in paragraph (2) above to shares, or a right over or interest in shares, include 
references to shares, or a right over or interest in shares, whose value has been enhanced as 
mentioned in section 203 FA. ]? ]* 


Commentary—Simon's Taxes E4.515. 

Press releases ete—/R Tax Bulletin February 1997 p 385 (interests acquired under long-term incentive plans will not usually be 
a right over a share within the terms of para (2)(c)). 

Amendments—! Para (2) substituted by the IT (Employments) (Notional Payments) (Amendment) Regulations, ST 1996/2969, 
with effect from 27, November 1996. 

2 Words in para (1) substituted, and para (3)(f) inserted, by the Income Tax (Employments) (Notional Payments) (Amendment) 
Regulations, ST 1998/1891, with effect from 4 August 1998. 
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% This regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and for corporation 
tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
5 723, Sch 7. 


[ [Specification of market for the purposes of section 203 F(2)(b) 


3A The New York Stock Exchange is a market which is specified for the eee of sec- 

tion 203 F(2)(b) (readily convertible assets). ]! ]? 

Amendments—’ Regulation inserted by the Income Tax (Employments) (Notional Payments) (Amendment) Regulations, 
ST 1998/1891, with effect from 4 August 1998. 

? This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and for corporation 


tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
s 723, Sch 7. 


[ [Exclusion of matters from section 203 FA 


3B— (1) The matter described in paragraph (2) below is a matter of a description excluded from the 
scope of what constitutes enhancing the value of an asset for the purposes of section 203 FA. 


(2) The matter described is the enhancement of value arising on the acquisition by the employee 
(whether or not as a result of the exercise of a right to acquire shares) of— 


(a) any shares under a scheme approved by the Board under Schedule 9 to the Taxes Act, 

(b) any right over or interest in shares obtained or acquired by the employee under such a scheme, 
and 

(c) any shares acquired by the employee as a result of the exercise of a right over shares obtained 
before 27th November 1996 otherwise than under a scheme approved by the Board under 
Schedule 9 to the Taxes Act, 


where the shares in question form part of the ordinary share capital of— 
(i) an employer which is a company (“the employer company”), 
(ii) a company which has control of the employer company, or 
(iii) a company which either is, or has control of, a company which is a member of a consortium 
owning either the employer company or a company having control of the employer company. 


(3) Sub-paragraphs (a) to (e) of paragraph (3) of regulation 3 shall apply for the interpretation of 

paragraph (2) above as they apply for the purposes of paragraph (2) of that regulation. J’ ]? 

Amendments—’ Regulation inserted by the Income Tax (Employments) (Notional Payments) (Amendment). Regulations, 
ST 1998/1891, with effect from 4 August 1998. 


2 This Regulation revoked by ITEPA 2003 s 724, Sch sad with effect, for income tax purposes, from 2003-04: and for corporation 


tax el oer for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
5 723, Sch 7. 


Exclusion of use of credit-token from section 203H 


4— (1) The use of a credit-token described in paragraph (2) below is a description os use excluded 
from the scope of section 203 H. 


(2) The use described is the use by an employee of a credit-token to obtain money in circumstances 
where the money— 


(a) is used to defray expenses, and 

(b) would not, if it had been paid directly to him by his employer, have been ‘ahitglaabie to income 

tax under Schedule E except by virtue of section 153 of the Taxes Act. ; 
Amendment—This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes fiean-2003-14; and for 


corporation tax pilegnre for accounting periods ending after 5 April 2003. For transitional provisions and. SaUSe see ITEPA 
2003 s 723, Sch 7. : 


‘FAD GQINO) 
Vi WSASIS Divs 


Exclusion of cash vouchers from section 2031... en ean 


5— (J) The provision of a cash voucher in either of the descriptions of Pra Se spetifi ed i in 
paragraphs (2) and (3) below is a provision of a cash voucher excluded from the sabope) of 
section 2031. ia swe Troi} 


(2) The description of circumstances specified in this paragraph is where— shitlomi. “ov 


(a) the cash voucher provided for the employee is used to defray expenses, mn iy engi 
(b) the amount for which the voucher is capable of being exchanged hte i bet 
directly to the employee by his employer, have been chargeable to income el Beis 
except by virtue of section 153 of the Taxes Act. aunt, i RR vote 


(3) The description of circumstances specified in. this baa is, ath i cash: voucher is 


i paid 


exchanged for an amount of money which— AEDS moths ein a Wout 
(a) is used to defray expenses, and UPA vo: 2—eRiossnir 
(b) would not, if it had been paid directly to the employee by his employer, 
to income tax under Schedule E except by virtue of section 153 of the cbr tht abe 


Wet aane Ae \—eingmbasmns, 
Amendments—This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect: fat income tax purposes, from is Pines 
for corporation tax purposes, for accounting periods ending afer ‘5 elie nal For bderertng: (rt: cys Syme er me a 
ITEPA 2003 s 723, Sch 7. Wh Bnive \ROCL V2, ont 
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Notional payments—non-cash vouchers—time of payment 


6— (1) Paragraphs (2) and (3) below make provision with respect to the time when a notional 
payment treated as made by virtue of subsection (1) of section 203G (non-cash vouchers) is made. 


(2) Where the non-cash voucher received by the employee is a cheque voucher, the notional payment 
is made at the time when the voucher is handed over in exchange for money, goods or services. 


(3) Where the non-cash voucher received by the employee is a voucher other than a cheque voucher, 
the notional payment is made at the time when the chargeable expense is incurred or, if later, at the 
time when the voucher is received by the employee. 


(4) For the purposes of paragraph (2) above, a voucher which is posted shall be treated as handed 
over at the time of posting. 
Amendments—This Regulation revoked hy ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and 


for corporation tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see 
ITEPA 2003 s 723, Sch 7. 


Notional payments—deduction of income tax 


7— (1) Paragraph (2) below prescribes the time at which an employer shall deduct income tax in 
accordance with subsection (1) of section 203J in respect of a notional payment made by him of 
assessable income of an employee, [not being a notional payment to which regulation 8A applies. ]! 


(2) The time prescribed is any occasion on or after the time when the notional payment is made and 

falling within the same income tax period, on which the employer actually makes a payment of, or 

on account of, assessable income of that employee.’ 

Amendments—! Words in para (1) inserted by the Income Tax (Employments) (Notional Payments) (Amendment) Regulations, 
ST 1998/1891, with effect from 4 August 1998. 

2 This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and for corporation 


tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
5 723, Sch 7. 


Notional payments—accounting for income tax where inability to deduct 


8— (1) Paragraph (2) below prescribes the time at which an employer shall account to the Board in 
accordance with subsection (3) of section 203J for an amount of income tax in respect of a notional 
payment made by him of assessable income of an employee, [not being a notional payment to which 
regulation 8A applies. ]'. 


(2) The time prescribed is within 14 days of the end of the income tax period in which the notional 

Payment was made.? 

Amendments—’ Words in para (1) inserted by the Income Tax (Employments) (Notional Payments) (Amendment) Regulations, 
ST 1998/1891, with effect from 4 August 1998. 

2 This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and for corporation 


tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
$123, SChZ, 


[[ Certain notional payments made between 6th April 1998 and 31st July 1998—accounting for 
income tax 

8A— (/) This regulation applies to any notional payment falling within section 203 B (payment by 
intermediary), section 203C (employee of non-UK employer), section 203F (readily convertible 
assets), section 203 FA (enhancing the value of an asset), section 203 FB (gains from share options), 
section 203G (vouchers and credit-tokens), section 203H (credit-tokens) or section 203I (cash 
vouchers), where the notional payment— 

(a) is made in the period beginning on 6th April 1998 and ending on 31st July 1998, and 

(b) is a notional payment in respect of which the employer would, but for section 65(7), 66(3), 

67(3), 68(5) or 69(6) of the Finance Act 1998, have been liable to deduct an amount of income 

tax in accordance with regulation 7, or to account for an amount of income tax in accordance 

with regulation 8. 
(2) The employer shall be liable to account to the Board, not later than the date specified in 
paragraph (3) below, for an amount of income tax in respect of the notional payments referred to in 
paragraph (1) above equal to the amount which he would have been. liable to deduct in accordance 
with regulation 7 or for which he would have been liable to account in accordance with regulation 8. 


(3) The date specified is the 19th August 1998. ]! ? 


Amendments— Regulation inserted by the Income Tax (Employments) (Notional Payments) (Amendment) Regulations, 
SI 1998/1891, with effect from 4 August 1998. 

2 This Regulation revoked by ITEPA 2003 s 724, Sch 8 with effect, for income tax purposes, from 2003-04; and for corporation 
tax purposes, for accounting periods ending after 5 April 2003. For transitional provisions and savings see ITEPA 2003 
s 723, Sch 7. ; 


Amendments to the principal Regulations—deduction of income tax from notional payments 
peciai | i and returns 


9 (Amends SI 19931744 regs 14(2)(b), 15(b).) an 
10-12 (Superseded.) . 
[12A In Chapter IV of the principal Regulations after regulation 80 there shall be inserted— 
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“Payment for assignment or release of a right to acquire shares 
80ZA— (1) This regulation applies where— 
(a) the consideration for the assignment or release of a right to acquire shares takes the form 
of a payment, 
(b) the payment is made in the period beginning on 6th April 1998 and ending on 31st July 
1998, 
(c) so much of that payment (‘the relevant amount’) as does not exceed the amount assessable 
by virtue of section 135 of the Taxes Act is treated, in accordance with section 203 FB(3)(a) of 
that Act, as a payment of assessable income of the relevant person, and 
(d) the employer would, but for section 67(3) of the Finance Act 1998, have accordingly been 
liable to deduct an amount of income tax in accordance with these Regulations in respect of 
the relevant amount. 
(2) Regulation 40 shall have effect as if the relevant amount was an amount of emoluments paid 
by the employer in the income tax month ending on Sth August 1998.” ]! 


Amendments—’ Regulation inserted by the Income Tax (Employments) (Notional Payments) (Amendment) Regulations, 
ST 1998/1891, with effect from 4 August 1998. 


Application of the principal Regulations to income tax accounted for where inability to deduct 
13— (1) The provisions of the principal Regulations specified in paragraph (2) below shall apply to 
amounts accounted for in respect of notional payments in accordance with subsection (3) of 
section 203J as they apply in relation to deductions from actual payments, with the modifications 
specified in paragraphs (3) to (8) below. 

(2) The provisions specified are— 

(a) all provisions in Parts I, III, IV and V, 

(b) regulations 99 to 105 in Part VIII, and 

(c) regulation 109 in Part 1X. 

(3) In regulation 2(1) in the definition of “total net tax deducted” after the words “repaid to the 
employee” there shall be added the words “, and the total tax accounted for in accordance with 
section 203J(3) of the Taxes Act”. 

(4) Regulations 14(2)(b and 15(b) shall be omitted. 

(5) In regulation 40(2) in the definition of “A” after the words “income tax month” there shall be 
added the words “, and all amounts of tax for which he was liable to account under section 203J(3) 
of the Taxes Act in respect of notional payments made by him in that month”. 

(6) In regulation 41(2) in the definition of “A” after the words “income tax quarter” there shall be 
added the words “, and all amounts of tax for which he was liable to account under section 203J(3) 
of the Taxes Act in respect of notional payments made by him in that quarter”. 

(7) Regulation 42(2) and (3), and regulation 49(3) and (5)(b), shall be omitted. 

(S) In regulation 55(2)(a) after the words “deduction of tax from” there shall be inserted the words 
“, or the accounting of tax in respect of,”’. 


1994/1811 
Special Commissioners (Jurisdiction and Procedure) Regulations 1994 


Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Reyenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(e) with effect from 1 April 2009. 


1994/1812 
General Commissioners (Jurisdiction and Procedure) Regulations 1994 


Made by the Lord Chancellor under TMA 1970 ss 46A, 56B 


Made ne ee ee ke sn ee ee rr 
Laid before Parliament) 4kao Ue oe MGR July 1994 
Coming into Force Wy Hath HG) Syne BO Ue Sepiemieen 1994 


Commentary—Simon's Taxes Divisions A5.1; A5.2. 
Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Gastbna Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. a 


PART I 
INTRODUCTORY 


Citation, commencement and application 


1— (1) These Regulations may be cited as the General Commissioners (Jurisdiction ant Procedure) 
Regulations 1994 and shall come into force on Ist September 1994. 
| 2, voi ora » 


(2) These Regulations do not apply in relation to— fle 


(a) any proceedings in respect of which notice of the place, date and time of the apis was 
given or, in the case of more than one such notice, first given by the Clerk prior to 1st September 
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1994, and in respect of which an election is made by any party to the proceedings, by notice 
served on the Clerk, that these Regulations shall not apply, or 
(b) any proceedings under section 100C of the Taxes Management Act 1970 in respect of which 
a summons was issued prior to Ist September 1994 by the General Commissioners to the 
defendant (or, in Scotland, the defender) to appear before them at a time and place stated in the 
summons. 
(3) Where these Regulations apply in relation to any proceedings in respect of which notice of the 
place, date and time of the hearing was given or, as the case may be, first given by the Clerk prior to 
Ist September 1994, anything done in relation to those proceedings prior to that date which, if the 
proceedings had been brought before the General Commissioners on or after that date, could have 
been done pursuant to these Regulations, shall have effect as if done pursuant to these Regulations. 


(4) An election under paragraph (2)(a) above shall be made prior to the time of commencement of 

the hearing of the proceedings in question or, in the case of a hearing which commenced before Ist 

September 1994 but which was adjourned, prior to the time of commencement of the first 

continuation of the hearing on or after that date, and shall be irrevocable. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI anngiee art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 4 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners of Inland Revenue; 

“the Clerk”, in relation to any proceedings, means the Clerk to the General Commissioners; 

“division” shall be construed in accordance with section 2(1) of the Management Act; 

“final determination” means the decision finally determining any proceedings before a Tribunal; 

“General Commissioners” shall be construed in accordance with section 2(1) of the Management 
} Act, and “the General Commissioners”, in relation to any proceedings, means the General 

Commissioners for a division before whom the proceedings are brought (and references to a 

General Commissioner are to be read accordingly), 

“inspector” means an inspector of taxes [and in relation to stamp duty land tax means any 
officer of the Board]?; 

“the Management Act’ means the Taxes Management Act 1970; 

“party” means a party to any proceedings, and for the purposes of these Regulations— 

(a) where the proceedings relate to an assessment, decision or determination made by the 
Board, the Board and any inspector or other officer of the Board for the time being 
concerned with the proceedings shall together constitute a party to those proceedings; 

(b) where the proceedings relate to an assessment, decision or determination made by an 
inspector or other officer of the Board, that person and any other inspector or other officer 
of the Board for the time being concerned with the proceedings shall together constitute a 
party to those proceedings; 

and references to “the Revenue” are references to a party within paragraph (a) or, as the case 
may be, paragraph (b) above; 

“proceedings” means— 

(a) any appeal to the General Commissioners under the Taxes Acts; 

(b) any proceedings before the General Commissioners which under the Taxes Acts are to be 
heard and determined in the same way as such an appeal; 

(c) any proceedings before the General Commissioners which relate to a penalty and are not 
within paragraph (a) or paragraph (b) above; 

[(d) any appeal to the General Commissioners under Part I] of the Transfer Act or Part III of 
the Transfer Order; ]/ 

[(f) any appeal to the General Commissioners under the enactments relating to stamp duty 
land tax; ]? 

[(g) any proceedings before the General Commissioners which under any enactments relating 
to stamp duty land tax are to be heard and determined in the same way as such an appeal or 
any other proceedings to the General Commissioners under the enactments relating to stamp 
duty land tax; ]? 

[(h) any appeal to the General Commissioners under regulations made under section 13 of the 
Child Trust Funds Act 2004 or any appeal to the General Commissioners under section 22 of 
that Act; ]? 

“proceedings in Northern Ireland” means any proceedings (as defined in this regulation) which 

fall within the meaning of that expression as defined in section 58(3) of the Management Act; 

~ “proceedings in Scotland” means any proceedings (as defined in this regulation) which fall to be 
determined by reference to the law of Scotland; 

“Special Commissioners” shall be construed in accordance with section 4(1) of the Management 

Act; 

[the enactments relating to stamp duty land tax” means Part 4 of the Finance Act 2003 and any 
regulations made under that Part; ]? 
“the Taxes Acts” has the meaning given by section 118(1) of the Management Act; 
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[‘the Transfer Act” means the Social Security Contributions (Transfer of Functions, etc) 
Act 1999; ]4 

[the Transfer Order” means the Social Security Contributions (Transfer of Functions, etc) 
(Northern Ireland) Order 1999; ]! 

“Tribunal”, in relation to any proceedings, means, subject to regulation 11(3), two or more, but 
not more than five, General Commissioners for a division before whom the proceedings are 


[brought; ]’ 


Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Simon’s Tax Cases—Significant Ltd v Farrel (Insp of Taxes) [2006] STC 1626. 

Amendments—! In the definition of “proceedings”, paras (d), (e) inserted; definitions. of “the Transfer Act”, “the Transfer 
Order”, and “the Working Tax Regulations” inserted; and in the definition of “Tribunal”, word substituted, by the 
General Commissioners and Special Commissioners (Jurisdiction and Procedure) (Amendment) Regulations, 
SI 2002/2976 regs 7, 8 with effect from 31 December 2002. 

? Words in definition of “inspector” inserted, in definition of “proceedings”, paras (f), (g) inserted; and definition of “the 
enactments relating to stamp duty land tax” inserted by the SDLT (Appeals) Regulations, SI 2004/1363 reg 23(2) with 
effect from 11 June 2004. 

> Para (/) in definition of “proceedings” inserted by the General Commissioners (Jurisdiction and Procedure) (Amendment) 
Regulations, SI 2005/340 reg 2 with effect from 14 March 2005. 

+ Para (e) in definition of “proceedings”, and definition of “Working Tax Regulations”, revoked, by the General 
Commissioners and Special Commissioners (Jurisdiction and Procedure) (Amendment) Regulations, SI 2007/3612 reg 4 
with effect from 28 January 2008: SI 2007/3612 reg 1. Para (é) in definition of “proceedings” previously read as follows— 

“(e) any appeal to the General Commissioners under regulations 8(6) and 14(4) of the Working Tax Regulations;”. 
Definition of “Working Tax Regulations” previously read as follows— 
**the Working Tax Regulations’ means the Working Tax Credit (Payment by Employers) Regulations 2002.”. 


PART II 
PREPARATION FOR A HEARING 


Listing and notice of hearing \ 
3— (1) Except in relation to proceedings under section 100C of the Management Act, any party to 
proceedings which are to be heard by the General Commissioners may serve notice on the Clerk that 
he wishes a date for the hearing to be fixed. 


(2) On receipt of a notice under paragraph (1) above the Clerk shall send notice to each party of the 
place, date and time of the hearing. 


(3) Unless the parties otherwise agree or a Tribunal otherwise directs, the date of the hearing 
specified in a notice under paragraph (2) above shall be not earlier than twenty eight days after the 
date on which the notice is sent to the parties. 

Revocation—T hese Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings. provisions in Sch 3 
para 11. 


[General power to give directions 
3A— (1) A General Commissioner, before the hearing of any proceedings, and a “Tribunal, at any 
time, may give directions to— 
(a) enable the parties to prepare for a hearing; 
(b) assist the Tribunal to determine the issues; or 
(c) ensure the just, expeditious and economical determination of the proceedings. 


(2) Directions may be given on the initiative of a‘Tribunal or a General Commissioner or on the 
application of a party. cysts 


(3) An application by a party for pene, unless made during a hearing, must be wndiile in writing 
to the Clerk. 


(4) Unless the application is accompanied by the written consent of all parties, the Clerk must serve 
the application on any other party who might be affected by the directions, and that 4 OY must be 
given an opportunity to oppose the application. 


(5) A party opposing an application must do so by notice in writing to the Clerk. and any other 


party. \ ane haw aaah 
(6) When considering any objections a General Commissioner or the Ti ribunal may give the parties 
an opportunity to be heard. ]! DAMA tae bln 


Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs: “Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to, transitional and savings provisions. in Sch 3 
para 11. . 

Amendments—! Regulations 3A, 3B inserted by. the General Commissioners and Special sara and 
Procedure) (Amendment) Regulations, SI 2007/3612 reg 5° with effect from vee January 2008: ST . : 

i SPISTI Y es hi § is 


inte ‘a 
[ Preliminary eats Varo toe = 


3B— (1) A General Commissioner may,.on. the application of a, alee Orson the, “General 
Commissioner’s own initiative, hold a preliminary hearing to— ...- oy shan 2tovinlargay seas 


(a) secure the just, expeditious and economical conduct of the veoussicredile ciok/esaiiadw ey 
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(b) ensure that the parties make all such admissions and agreements as ought reasonably to be 
made; and 
(c) determine any preliminary question of fact or law which appears to be in issue. 
(2) The Clerk shall give the parties not less than 14 days’ notice of the preliminary hearing, 
unless— 


(a) the parties consent to shorter notice; or 
(b) the General Commissioner thinks it is in the interests of justice for the notice to be shorter. 


(3) If the determination of the preliminary question substantially disposes of the proceedings, the 
Tribunal may, after hearing any representations from the parties,— 


(a) treat the preliminary hearing as the substantive hearing; and 

(b) make such order by way of disposing of the proceedings as necessary. |! 
Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI steele art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
) para 11. 


Amendments—' Regulations 3A, 3B inserted by the General Commissioners and Special Commissioners (Jurisdiction and 
Procedure) (Amendment) Regulations, SI 2007/3612 reg 5 with effect from 28 January 2008: SI 2007/3612 reg 1. 


Summoning of witnesses 
4— (1) Where a party to any proceedings requires the attendance of a person at the hearing of 
those proceedings to give evidence or to produce any document in his possession, custody or power 
relevant to the subject matter of the proceedings, a General Commissioner may, on the application 
of that party, issue a summons (in this regulation referred to as a “witness summons’) requiring the 
attendance of that person at the hearing, or the production of the document, wherever that person 
may be in the United Kingdom. 


(2) A witness summons issued under paragraph (1) above shall state the name and address of, or 
otherwise describe, the person to be served and shall be signed by the General Commissioner issuing 
it, and it shall be the responsibility of the party on whose application the summons was issued to 
serve it on that. person. 
(3) Service of a witness summons under this regulation shall be effected— 
(a) in the case of an individual, by leaving a copy of the summons with him; 
(b) in the case of a body corporate registered in the United Kingdom, by leaving a copy of the 
summons with the secretary or clerk of the body corporate, 
_(c) in the case of a foreign body corporate with a place of business in the United Kingdom, by 
leaving a copy of the summons with a person authorised to accept service of process on the body 
corporate. 


(4) A person who in obedience to a witness summons attends the hearing of any proceedings and 
gives evidence— 
(a) is a witness of the party on whose application the summons was issued, and 
(b) may not be cross-examined by that party without the leave of the Tribunal hearing the 
proceedings. 
(5) Leave shall not be given by a Tribunal under paragraph (4)(b) above unless the Tribunal decides 
that the witness may be treated as a hostile witness. 


(6) No person shall be required to attend in obedience to a witness summons unless it has been 
served on him at least seven days before the hearing or, if it has been served on him within that 
period, he has informed the Clerk that he accepts such service. 


(7) No person shall be required to attend and give evidence or to produce any document in obedience 
to a witness summons unless the party serving the summons either— 
(a) pays or tenders to that person, at the time when the summons is served on him, a sum 
sufficient to cover his reasonable expenses of travelling to and from, and his attendance at, the 
hearing, or 
(b) has agreed with that person prior to service of the summons, to pay such a sum to him at a 
different time. 
(8) No person shall be compelled in obedience to a witness summons to give any evidence or produce 
any document that he could not be compelled to give or produce in an action in a court of law in that 
part of the United Kingdom by reference to the law of which the proceedings are to be determined. 


[(9) No person who has been appointed as an auditor for the purposes of any enactment or who is a 
tax adviser within the meaning of section 20B(10) of the Management Act or paragraph 26 of 
Schedule 13 to the Finance Act 2003 shall be compelled in obedience to a witness summons to 
produce any document if, having regard to section 20B(9) to (13) of that Act, or paragraphs 26 and 
27 of Schedule 13 to the Finance Act 2003, he would not be obliged to deliver or make available that 
document in response to a notice under section 20(3) or (8A) of that Act or paragraphs 6 to 13 of 
Schedule 13 to the Finance Act 2003. ]' 

(10) Where, in the case of any document, a person could under section 20B(14) of that Act [or 
paragraph 27(3) of Schedule 13 to the Finance Act 2003 ]/ comply with such a notice by delivering 
a copy of parts of the document and making those parts available for inspection, he shall not be 
compelled in obedience to a witness summons to do more at the hearing than— . 


(a) produce a photographic or other facsimile copy of those parts of the document, and 
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(b) make those parts of the document available for inspection by the Tribunal. 


(11) On the application, by notice served on the Clerk, of a person on whom a witness summons has 
been served, a General Commissioner may set aside the summons in whole or in part; and the party 
on whose application the summons was issued shall be entitled to be heard on such an application. 
(12) Subject to paragraphs (6) to (11) above, if a person on whom a witness summons is served— 

(a) fails to attend in obedience to the summons, or 

(b) attends, but refuses to be sworn or to affirm, or 

(c) refuses to answer any lawful question, or 

(d) refuses to produce any document which he has been required by the summons to produce, 


the Tribunal hearing the proceedings may summarily determine a penalty against him not exceeding 
£1,000. 


(13) Any penalty determined by a Tribunal under paragraph (12) above shall for all purposes be 

treated as if it were tax charged in an assessment and due and payable. 

(14) This regulation shall apply to proceedings in Scotland— 
(a) with the omission of paragraphs (4) and (5) above; 
(b) with the substitution for references to issuing a summons and to a witness summons of 
references to issuing a citation and to a witness citation. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Amendments—' Para (9) substituted, and words in para (10) inserted, by the SDLT (Appeals) Regulations, SI 2004/1363 
reg 23(3), (4) with effect from 11 June 2004. 


Agreement of documents 
5 If a party agrees a document for the purposes of any proceedings he shall be deemed, subject to 
the terms of the agreement, to admit for the purposes of those proceedings— 
(a) that the document was written and signed or executed by the person by whom, and on the 
date on which, it purports to have been, and 
(b) if it purports to be a copy of another document, that it is a true copy of that document, 


but, subject to any enactment or rule of law, in the absence of an express admission or agreement, 
he shall not be deemed to admit the truth of the contents of that document. 
Revocation—T hese Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Proceedings to be heard together or in succession 


6— (1) Where two or more proceedings have been brought before, but have not yet been heard by, 
the General Commissioners for one or more divisions and it appears to two or more of the General 
Commissioners for one of those divisions— 

(a) that some common issue arises in both or all of them, or 

(b) that both or all of them are relevant to some common issue, 


those Commissioners may, of their own motion or on an application by a party to any of those 
proceedings, direct that those proceedings be heard at the same time or consecutively and by the 
same Tribunal within their division. 


(2) A direction shall not be given under paragraph (1) above except on notice sent to all the parties 
to the proceedings in question who shall be entitled to be heard before any direction is given. 


(3) On the giving of a direction under paragraph (1) above, the Clerk to the General Commissioners 
by whom the direction is given shall send notice of the date and terms of the direction to all the 
parties to the proceedings and, except where all the proceedings have been brought before the 
General Commissioners for the same division, to the Clerk to the other division or, if more than one, 
each other division of General Commissioners concerned. : 


Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


tA worn) si} 


[Lead Cases Sibesdt ‘lt sy 
6A— (1) Where— x al err 
(a) one or more proceedings under Part II of the Transfer Act or Part IN of the: fer Order 
have been brought before, but have not yet been heard, by General Commissioners for one or more 
divisions, and — - : 
(b) those proceedings give rise to common or related issues of fact or ‘ (“same issues 


proceedings’) i. S sat (QS) 
the General Commissioners or each of the General Commissioners for each division As the\egee may, 
be, shall arrange for transfer of those proceedings to the Special Commmissionieinnin aia Con 
(2) Before transferring any same issues proceedings the appropriate General Commissione i 
give all the parties to the proceedings in question an opportunity to make rapnedeytitediiaaaal 
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(3) For the purpose of this regulation “proceedings” shall for the avoidance of doubt, include more 

than one appeal against the same decision to the General Commissioners, |! 

Revocation—These Regulitions revoked by the Transfer of Tribunal Munetions and Revenue and Customs Appeals Order, 
ST 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Seh 4 
para ll, 


Amendments—' Regulation 6A inserted by the General Commissioners and Special Commussioners (lurisdiction and 
Procedure) (Amendment) Regulations, ST 2002/2976 regs 7, 9 with effect from 41 December 2002 


Joining of additional parties 
7— (/) If it appears to a Tribunal, whether on the application of a party ov otherwise, that it is 
desirable that any person other than the Revenue be made a party to any proceedings, the Tribunal 
may order such person to be joined as a party in the proceedings and may give such directions for 
giving effect to, or in connection with, the order as it thinks fit, 
(2) Where pursuant to an order under paragraph (1) above a person is joined as a party in any 
yproceedings by reason of a question arising in those proceedings which may affect his liability to tax 
[or stamp duty land tax]! or in which he otherwise has an interest, he shall not be entitled, unless 
all the other parties consent, to be present at the hearing of the proceedings except during such part 
of the hearing as relates to that question, and a Tribunal shall, if necessary, hear any such question 
separately from the rest of the proceedings. 
(3) On the application a who has been joined as a party in the circumstances specified in 
paragraph (2) above, a Tribunal may, if it is satisfied that it would be to the convenience of the 
parties to do so, transfer the proceedings to the General Commissioners for the division in which the 
applicant ordinarily resided at the date of the application, or to the Special Commissioners, 
Revocation— These Regulations revoked by the Transfer of Tribunal Punctions and Revenue and Customs Appeals Order, 
ST 2009/56 art 4, Sch 2 para 1870) with effect from | April 2009, subject to transitional and savings provisions in Seh 3 
para td, 
Amondments——' Words in para (2) inserted, by the SDLT (Appeals) Regulations, SE 2004/1404 rep 2405) with effeet from 
LL June 2004, 


Postponements and Adjournments 
8— (/) A Tribunal may postpone the hearing of any proceedings, and the Clerk shall send notice to 
the parties of the place, date and time of the postponed hearing. 
(2) A Tribunal may from time to time adjourn the hearing ef any proceedings and, subject to 
paragraph (3) below, the Clerk shall send notice to the parties of the place, date and time of the 
ddjourned hearing. 
(3) Uf the place, date and time of the adjourned hearing are announced before the adjournment in 
the presence of the parties, no notice need be sent by the Clerk under paragraph (2) above, 
(4) When any hearing is adjourned in order that further information or evidence may be obtained, 
the Tribunal hearing the sapamaeg may give directions revarding the disclosure of such 
information or evidence to the parties prior to the resumption of the hearing. 
Revocation These Regulations revoked by the Transter of Tribunal Punetions and Revenue and Custom Appeals Order, 


ST 2009/56 art 4, Sch 2 para 187(/) with effeet from | April 2009, subject to Gansitional and savings provisions in Seh 4 
para tl, 


Lxpert evidence 
9— (/) Unless a Tribunal otherwise directs, no expert evidence may be adduced by a party at the 
hearing of any proceedings unless 
(a) he has agreed with the other party or parties that the substance of the evidence shall be 
disclosed in the form of a written report or opinion in advance of the hearing and not later than 
such date as is specified in the agreement, and the substance of the evidence has been so 
disclosed, or 
b) where no such agreement has been reached or where the substance of the evidence has not 
ven so disclosed, an application is made to a Tribunal under paragraph (2) below by the party 
seeking to adduce the evidence to determine whether a seston should be given under 
paragraph (3) below, and the party seeking to adduce the evidence complies with a direction given 
under that paragraph. 
(2) An application under this paragraph 
(a) shall be made not later than twenty one days after the date on which notice iy sent by the 
Clerk under regulation 3(2) or, if the Tribunal so permits, at any later time prior to or in the 
course of the hearing, and 
b) shall state whether the party is willing to disclose the substance of the evidence prior to its 
cing given at the hearing and, if not, the reasons for his objection, 
(3) On an application under paragraph (2) above, unless it considers that there are special reasons 
Jor not doing so, the tribunal shall direct that the substance of the evidence shall be disclosed in the 
form of a written report or opinion to such other parties and within such period as it may specify. 


(4) This regulation shall not apply to proceedings in Scotland. 


Revoeation— These Regulations revoked by the Transfer of Tribunal Punetions and Revenue and Customa Appeals Order, 
ST 2009/56 art 4, Sch 2 para 187(/) with effeet from | April 2009, subject to transitional and sayings provisions in Sel 4 


para Ll, 
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PART III 
HEARING AND DETERMINATION OF PROCEEDINGS 


Power of Tribunal to obtain information 


10— (/) A Tribunal hearing any proceedings may at any time hefore the final determination of 
those proceedings serve notice on any party ... directing him within the time specified in the 
NONCE 
(a) to deliver to it such particulars as it may require for the purpose of determining any of the 
issues in the proceedings, and 
(b) to make available for inspection by it, or by [any other party (“inspecting party”) ]’, all such 
hooks, accounts or other documents in his possession or power as may be specified or described in 
the notice, being books, accounts or other documents which, in the opinion of the Tribunal, 
contain or may contain information relevant to the subject matter of the proceedings. 


(2) Any [inspecting party ]’ may at all reasonable times inspect and take copies of, or extracts 
from, any particulars delivered under paragraph (1)(a) above, and the Tribunal [who issued the 
notice, |’ or any [inspecting party ]’ may take copies of, or extracts from, any books, accounts or 
other documents made available for inspection under paragraph (1)(b) above. 


4) If any person fails to comply with a notice served under this regulation, the Tribunal may 
summarily determine a penalty against him not exceeding £300 and, if the failure. continues after 
the determination of such penalty, a further penalty or penalties not exceeding £60 for each day on 
which the failure continues after the day on which the penalty was determined (but excluding any 
day for which a further penalty has already been determined). 


(4) Any penalty determined by the Tribunal under paragraph (3) above shall for all purposes be 

treated as if it were tax charged in an assessment and due and payable. 

Revocation These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 147(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para II 

Simon's Tax Cases—Phipps v New Forest West General Comrs and IRC {1997| STC 797, 

reg, JO )(b), Johnson v Bla kpool General Comrs and IRC [1997] STC 1202, Slater Lid vy Comrs for the General Purposes of 
the Income Tax for the division of Beacontree {2002| STC 246 

rey J0(4), Johnson y Blackpool General Comrs and IRC {\996\ STC 277, 

Slater Lid vy Comyrs for the General Purposes of the Income Tax for the division of Beacontree [2002] STC 246. 

Amendments —' In para (1), words “, other than the Revenue,” revoked, and in sub-para (4), words substituted for the words 

‘an officer of the Board”; in para (2), words substituted for the words “officer of the Board”, and words inserted, by the 
SDLT (Appeals) Regulations, SI 2004/1363 reg 23(6), (7) with effect from 11 June 2004. : 


Constitution and sittings of Tribunal 
11 (/) A Tribunal hearing any proceedings shall, where possible, comprise at least three General 
Commissioners but the validity of any proceedings before a Tribunal shall not be challenged where 
the Tribunal in question is comprised of two General Commissioners. \ 
(2) The General Commissioners comprising a Tribunal shall decide which one of them shall preside 
at the hearing of proceedings before them. 
(3) Proceedings before any Tribunal may be continued by any one or more of the General 
Commissioners comprising that Tribunal if all the parties give their consent. 
Revocation These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Seh 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para ll 


Representation at hearing TAL Se Phas? 
12 At the hearing of any proceedings before a Tribunal 


(a) a party other than the Revenue may be re ppresenners by any person whether | on not legally 
qualified, except that if in a particular case the 1 ribunal is. satisfied. that there are good and 
sufficient reasons for doing so, it may refuse to permit a particular person, other than one who is 
legally qualified or who has been admitted a member of an incorporated society. of accountants, 
to represent a party at the hearing; 
(b) the Revenue may be represented by a barrister, advocate, solicitor or. “any officer hal the 
Board. 
“OPE SOUT 
Keyocation— These Remuwlanone revoked by the Transfer of Tribunal Functions and Seo and sagan: Order, 


S1 2009/56 art 4, Sch 2 para 187(/) with effeet from 1 April 2009, subject to transitional and s¢ ‘ons in Sch 3 
para Td, Wore) AN 


‘wo a oy om Yo or) 


[Hearings in public y OM 4 ait OMI Nite, (4 


13 Sine Subject to the following paragraphs of this regulation, hearings before a ah HA Tribunal shall be 
in public. W90) “Valor FG] y ih 
(2) A Tribunal may direct that all or part of a hearing shall he in private A oh AO i 
(a) upon the application of all the parties by notice to the Clerk ect WE ‘ 
(h) upon the application of any party by notice lo the Clerk, S\e9 Hat WOTTON HSA +N YC) 


A f : oven ea u on 
(c) of 118 own motion, heat te va b= 35 pa aE 


if in each case, a Tribunal is satisfied that a hearing in private is necessary— -stoeony A) owe 
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(i) in the interests of morals, public order, national security, juveniles or for the protection of 


the private life of the party; or 

(ii) if it considers that publicity would prejudice the interests of justice. 
(3) Before determining an application under paragraph (2)(b) or giving a direction under (2)(c) a 
Tribunal shall give all other parties an opportunity to make representations. 
(4) Before giving a direction under paragraph (2) that the entire hearing be in private, a Tribunal 
shall consider whether only part of the hearing should be heard in private. 
(5) The following persons shall be entitled to be present at the hearing of any proceedings before a 
Tribunal notwithstanding that the hearing or part of the hearing takes place in private, and those 
referred to in sub-paragraphs (b) to (e) only may remain present during the deliberations of the 
Tribunal but shall take no part in those deliberations— 


(a) the parties and their representatives; 

_ (b) the Clerk and any of the staff of the General Commissioners; 

y (c) a member of the Council on Tribunals or of the Scottish Committee of that Council in the 
capacity of member; 
(d) any of the Special Commissioners; 


(e) a member of the Judicial Studies Board or of one of its Committees in the capacity of 


member. 
(6) A Tribunal may exclude from the whole or part of a hearing any person whose conduct, in the 
opinion of a Tribunal, has disrupted or is likely to disrupt the hearing. 
(7) A Tribunal, with the consent of the parties, may permit any other person to be present at the 
hearing of proceedings before it which is to take place, or part of which is to take place, in private. 
(8) Where all or part of a hearing is held or is to be held in private, a Tribunal may direct that 
information about the whole or part of the proceedings (including information that might help to 
identify any person) before a Tribunal shall not be made public. 
(9) For the purposes of paragraph (2)(i) “party” shall not include the Revenue. ]' 


Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
ST 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Amendments—' This regulation substituted by the General Commissioners and Special Commissioners (Jurisdiction and 
Procedure) (Amendment) Regulations, SI 2002/2976 regs 7, 10 with effect from 31 December 2002. 


Failure of parties to attend hearing 

14— (J) If a party fails to attend or to be represented at a hearing of which he has been duly 
notified, the Tribunal may— 

(a) unless it is satisfied that there is good and sufficient reason for such absence, hear and 

determine the proceedings in the absence of the party or his representative, or 

(b) postpone or adjourn the hearing. 
(2) Before deciding to hear and determine any proceedings in the absence of a party or his 
representative, the Tribunal shall consider any representations in writing or otherwise submitted by 
or on behalf of that party in response to the notice of hearing and shall give any party present at the 
hearing an opportunity to be heard in regard to those representations. 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Procedure and evidence at hearing 
15— (J) At the beginning of the hearing of any proceedings the Tribunal shall, except where it 
considers it unnecessary to do so, explain the order of proceeding which it proposes to adopt. 
(2) The Tribunal shall conduct the hearing in. such manner as it considers most suitable to the 
clarification and determination of the issues before it and generally to the just handling of the 
proceedings and, so far as appears to it appropriate, shall seek to avoid formality in its procedure. 
(3) The parties shall be heard in such order as the Tribunal shall determine and shall be entitled— 
(a) to give evidence, 
(b) to call witnesses, \ 
(c) to question any witnesses including other parties who give evidence, and 
~ (d) to address the Tribunal both on the evidence and generally on the subject matter of the 
proceedings. . 
(4) In assessing the truth and weight of any evidence, the Tribunal may take account of its nature 
and source, and the manner in which it is given. 
(5) Evidence before the Tribunal may be given orally or, if the Tribunal so directs, by affidavit or a 
statement made or recorded in a document, but at any stage of the hearing the Tribunal may, on the 
application of any party or of its own motion, require the personal attendance as a witness of — 
(a) the maker of an affidavit, or 
_ (b) the maker of such a statement, or 


; 


(ce) in the case of an oral statement recorded in a document, the person by whom the statement 
was so recorded. 
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(6) The Tribunal may receive evidence of any fact which appears to the Tribunal to be relevant to 
the subject matter of the proceedings notwithstanding that such evidence would be inadmissible in 
proceedings before a court of law in that part of the United Kingdom by reference to the law of 
which the proceedings before the Tribunal are to be determined, but, save in cases where claims for 
privilege are allowed (including, in proceedings in Scotland, claims for protection from disclosure by 
virtue of any rule of law relating to the confidentiality of communications), it shall not refuse to 
admit any evidence which would be admissible in such proceedings. 

(7) The Tribunal may require any witness to give evidence on oath or affirmation and for that 

purpose there may be administered an oath or affirmation in due form. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Simon’s Tax Cases—reg 15(6), Walker v Smith [1999] STC 605. 


Decisions of Tribunal 
16— (/) Any decision of a Tribunal shall be made by the votes of the majority of the General 
Commissioners comprising that Tribunal and, in the event of an equality of votes, the General 
Commissioner presiding at the hearing shall be entitled to a second or casting vote. 


(2) The final determination may be given orally by a Tribunal at the end of the hearing or may be 
reserved and in either event shall be recorded in a document which shall be signed and dated by the 
Tribunal. 
(3) The Clerk shall send to each party a notice setting out the final determination recorded under 
paragraph (2) above. 
(4) Except where the final determination is given at the end of the hearing, it shall be treated as 
having been made on the date on which the notice is sent to the parties under paragraph (3) above. 
(5) Every notice sent to the parties under paragraph (3) above[, other than a notice setting out a 
final determination made in accordance with regulation 19(2)(b), ]' shall be accompanied by a 
notification of the provisions [as appropriate ]? of— 

(a) the Management Act [or /’, 

[(aa) Part 4 of the Finance Act 2003 and any regulations made under that Part, ]? 

(b) these Regulations, and 

(c) rules of court, 
relating to appeals from the General Commissioners and of the time within which, and the manner 
in which, such appeals shall be made. 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order: 

SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 

para 11. 
Simon’s Tax Cases—R (on the application of Corr) v General Commissioners of Income Tax [2006] STC 709. 
Amendments—' In para (5), words inserted by the General Commissioners (Jurisdiction and Procedure) (Amendment) 

Regulations, SI 1999/3293 reg 3 with effect from | January 2000. 


* In para (5), words inserted, and sub-para (aa) inserted, by the SDLT (Appeals) Regulations, SI 2004/1363 reg 23(8) with 
effect from 11 June 2004. 


Review of Tribunal’s final determination 
17— (1) If, on the application of a party or of its own motion, a Tribunal is satisfied that— 


(a) the final determination was wrongly made as a result of an administrative error on the part oj 
the Clerk or any of the staff of the General Commissioners or a party, or 

(b) a party, who was entitled to be heard at a hearing but failed to appear or to be represented, 
had good and sufficient reason for failing to appear or to be represented, or 

(c) accounts or other information relevant to a party’s case had been sent to the Clerk or to the 
appropriate inspector or other officer of the Board prior to the hearing of the proceedings but 
had not been received by the Tribunal until after the hearing, 


the Tribunal may review and set aside or vary the final determination. 


(2) An application for the purposes of paragraph (1) above shall be made to the Tribunal not later 
than fourteen days after the date on which notice setting out the final determination was sent to the 
parties under regulation 16(3), or by such later time as the Tribunal may allow, and shall be in 
writing stating the grounds in full. 


(3) Where the Tribunal proposes to review of its own motion the final determination, it-shall serve 
notice of that proposal on the parties not later than fourteen days after the date on which notice 
setting out the final determination was sent to the parties under regulation 16(3). 


(4) The parties shall have an opportunity to be heard on a review, or in relation to any application ol 
proposal for review, under this regulation and the review shall be determined by the Tribunal which 
decided the case or, where it is not practicable for it to be heard by that Tribunal, by another 
Tribunal; and if, having reviewed the final determination, the Tribunal sets aside that determina- 
tion, it shall substitute such determination as it thinks fit or order a rehearing ci Hag either the same 
or a differently constituted Tribunal. \o «alan 


(5) Regulation 16 shall apply to a decision by a Tribunal varying a final aeiboaish) ol 


substituting a new final determination, as it applies to a final determination. conse 
LYN) 3 F ye 
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Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI ratte art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


PART IV 
SPECIAL PROCEDURE 


Proceedings relating to tax on chargeable gains 


18— (1) Where the market value of an asset on a particular date or the apportionment of an 
umount or value is a material question in any proceedings relating to tax on chargeable gains, the 
Tribunal hearing the proceedings shall, if so required by any party, record in its final determination 
‘hat market value or apportionment. 


2) The final determination on an appeal of the market value of an asset on a particular date or of 


he apportionment of any amount or value may be proved in any proceedings relating to tax on 
Yiargeable gains by a certificate stating the material particulars signed by— 
(a) an inspector where the appeal was settled by agreement, or 
(b) the Clerk where the General Commissioners determined the appeal, or 
(c) the clerk or registrar of another tribunal where the material question was determined by that 
other tribunal in accordance with section [46D ]' or 47B of the Management Act, 
ind a document purporting to be such a certificate may be received in evidence in any such 
proceedings without further proof. 


3) In this regulation the expression “final determination on an appeal” shall be construed in 
iccordance with regulation 11(2) of the Capital Gains Tax Regulations 1967, and the expression 


‘material question in any proceedings” shall be construed in accordance with regulation 15(a) of 


hose Regulations. 


tevocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
)SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 
\mendments—! In sub-s (2)(c) figure substituted by the General Commissioners (Jurisdiction and Procedure) (Amend- 
ment) Regulations, SI 1999/3293 reg 4 with effect from 1 January 2000. 


[References of questions to other tribunals 


|[9— (1) A question in an appeal which is required to be determined in accordance with section 46 B, 
16C, 46D or 47B of the Management Act [or regulations 6 or 19 of the Stamp Duty Land Tax 
Appeals) Regulations 2004]? shall be referred to the appropriate tribunal by the Tribunal before 
vhom the appeal is brought or, if the hearing of the appeal has not begun, by an inspector or other 
fficer of the Board. 

2) Where any question in an appeal has been referred to another tribunal in accordance with 
saragraph (1) above, the Tribunal before whom the appeal is brought— 


(a) shall make a final determination of the remaining question or questions in the appeal, and 
shall at the request of any party state a case thereon under regulation 22, without awaiting the 
determination of the question referred to the other tribunal, and 
(b) shall make a final determination of the appeal (in accordance with regulation 16) once all the 
questions in the appeal have been finally determined. 
3) Where— 
(a) a question in an appeal has been referred to the Special Commissioners in accordance with 
paragraph (1) above, and 
(b) that question is the sole question in dispute in the appeal, 
he proceedings shall be transferred to the Special Commissioners by the Tribunal before whom the 
ippeal is brought or, if the hearing of the appeal has not yet begun, shall be brought before the 
special Commissioners by an inspector or other officer of the Board. 


4) The reference in paragraph (2)(b) above to all questions in the appeal having been finally 

letermined is a reference to a time when no further appeals in relation to those questions, whether 

»y way of case stated under these Regulations or under any other enactment, are pending. ]' 

tevocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11, 

\mendments—! This regulation substituted by the General Commissioners (Jurisdiction and Procedure) (Amendment) 


Regulations, SI 1999/3293 reg 5 with effect from 1 January 2000. 
Words in para (1) inserted by the SDLT (Appeals) Regulations, SI 2004/1363 reg 23(9) with effect from 11 June 2004. 


Case stated procedure 
0— (1) Within thirty days after the final determination of any proceedings falling within 
yaragraph [(a), (b), (f) or (g)]° of the definition of “proceedings” in regulation 2 is made by a 
[ribunal[, other than a final determination to which regulation 19(2)(b) refers, ]' or, as the case may 


e, within thirty days after a decision varying such a final determination or substituting for it a new 


inal determination is made by a Tribunal under regulation 17, any party to the proceedings, if 
lissatisfied with the determination or decision as being erroneous in point of law, may by notice 
erved on the Clerk require the Tribunal to state and sign a case for the opinion of the High Court. 
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(2) A case stated pursuant to a requirement under paragraph (1) above shall set forth the facts and 
the final determination of the Tribunal. 


(3) After a party has required a case to be stated under paragraph (1) above, the Tribunal may by 

notice served on him require him [within a period of time stated in the notice, not being less than 

twenty eight days, ]° to identify the question of law on which he requires the case to be stated. 

(4) If a party fails to comply with a notice served under paragraph (3) above, or if the Tribunal is 

not satisfied that the question identified is a question of law, or until the fee specified in 

section 56(3) of the Management Act has been paid, the Tribunal may refuse to state a case. 

(5) Where a final determination of a Tribunal is set aside or varied under regulation 17, a 

requirement for a case to be stated in respect of that determination shall cease to be valid. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Simon’s Tax Cases—Haven Healthcare (Southern) Ltd v York (Insp of Taxes) [2005] STC 1662; Significant Ltd v Farrel 
(Insp of Taxes) [2006] STC 1626, 

Amendments—! Words inserted by the General Commissioners (Jurisdiction and Procedure) (Amendment) Regulations, 
SI 1999/3293 reg 6(a) with effect from 1 January 2000. 

2 Words substituted by SI 1999/3293 reg 6(b) with effect from 1 January 2000. 


> Reference in para (1) substituted by the General Commissioners (Jurisdiction and Procedure) (Amendment) Regulations, 
SI 2005/340 reg 3 with effect from 14 March 2005. 


Consideration of draft case 

21— (J) Within fifty six days after the receipt of a notice served under regulation 20(1) requiring a 
case to be stated or, if a notice is served under regulation 20(3), within fifty six days after the day 
on which a question of law is identified to the satisfaction of the Tribunal, the Clerk shall send a 
draft of the case to the party who required the case to be stated and to the other party or parties. 
(2) Within fifty six days after the draft case is sent to the parties under paragraph (1) above, any 
party may make representations on the draft to the Clerk in writing and shall at the same time send 
a copy of any representations so made to the other party or parties. 


(3) Within twenty eight days after the latest date on which representations may be made-under 
paragraph (2) above, any party may make further representations on the draft to the Clerk in 
writing in response to any representations made under paragraph (2) above, and shall at the same 
time send a copy of such further representations to the other party or parties. 


(4) A failure by the Clerk to send a draft case within the time specified in paragraph (1) above, or a 
failure by a party to make representations within the time specified in paragraph (2) or (3) above, or 
to send a copy of representations under either of those paragraphs to the other party or parties, 
shall not affect the validity of the case after it has been stated and signed pursuant to regulation 22, 
or of any subsequent proceedings in relation to the case. 


(5) Where a party fails to send a copy of any representations to another party in-accordance with 
paragraph (2) or (3) above, that other party may apply to the Clerk for a copy of the 
representations. 

Revocation—T hese eponaORs revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, wee to transitional and savings provisions in Sch 3 
para Il. 


Preparation and submission of final case 


22— (1) Subject to paragraph (2) below, as soon as may be after the latest date on which 
representations may be made under regulation 21, the Tribunal whose decision is questioned, after 
taking into account any representations made under that regulation, shall state and sign the case. 


(2) If a member of the Tribunal has died or ceased to be a General Commissioner, then the case 
shall be stated and signed by the continuing Commissioner or Commissioners or, if there is no 
continuing Commissioner, by the Clerk. 


(3) After the case has been stated and signed the Clerk shall send it to the ‘party who required it to 
be stated, and shall notify the other party or parties that the case has been sent to that party. 


(4) The party requiring the case shall— 


(a) transmit the case to the High Court within thirty days of receiving it, and. —< 

(b) at or before the time when he transmits the case.to the High Court, send notice of the fact 
that the case has been stated on his application, together with a copy of. es case, to the other 
party or parties. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue nd Piathike Appeals. Order, 
SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para Il. 

Simon’s Tax Cases—reg 22(1), McKinney v Hagans Caravans (Manufacturing) Ltd (1997| STC 1023. 

reg 22(4)(a), New World Medical Ltd v Cormack (Insp of Taxes) [2002] STC 1245; Significant Lid) y Fargel ‘ Insp of Taxes) 


[2006] STC 1626. 
» ed we Anse yyMaK 


Case stated procedure—Scotland and woriherh Pee ais <on}p 


i). Vyssh 
23— (1) In relation to proceedings in Scotland, references in regulations 2010) ) ar 240 0s 3 
High Court shall be taken as references to the Court of Session as nthe Couns of wchequer, abi, 


(2) In relation to proceedings in Northern Ireland— y\ Waal > als no hari, 
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(a) the reference in regulation 20(1) to the High Court shall be taken as a reference to the Court 
of Appeal in Northern Ireland; 
(b) the procedure relating to the transmission of a case stated under regulation 22 to the Court of 
Appeal in Northern Ireland shall be that for the time being in force in Northern Ireland as 
respects cases Stated by a county court in exercise of its general jurisdiction, and regulation 22(4) 
shall not apply. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


PART V 
MISCELLANEOUS 


Irregularities 

M4 (1) Any irregularity resulting from any failure to comply with any provision of these 
Regulations or with any direction given by a Tribunal before the Tribunal has reached its final 
determination shall not of itself render the proceedings void. 


(2) Where any such irregularity comes to the attention of a Tribunal, the Tribunal before reaching 
its final determination may, and if it considers that any person may have been prejudiced by that 
irregularity shall, give such directions as it thinks just to cure or waive the irregularity. 


(3) Clerical mistakes in any document recording a direction or a decision of a Tribunal, or errors 

arising in such a document from an accidental slip or omission, may be corrected by the General 

Commissioner presiding at the hearing or any other of the General Commissioners comprising the 

Tribunal, or by the Clerk if all the General Commissioners comprising the Tribunal have died or 

ceased to be General Commissioners, by certificate under his hand. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
/SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Simon’s Tax Cases—Significant Ltd v Farrel (Insp of Taxes) [2006] STC 1626. 


[Penalty for failure to comply with direction 
24A— (1) The Tribunal may impose a penalty against a party not exceeding £10,000 where the 
party fails to comply with any direction of a General Commissioner or Tribunal. 
2) Paragraph (1) does not apply to notices served under regulation 10. 


3) Where the Tribunal propose to impose a penalty against a party, it must allow that party an 

ypportunity to make representations in writing before it imposes any penalty. 

4) Any penalty determined by the Tribunal under these Rules shall for all purposes be treated as if 

t were tax charged in an assessment and due and payable. ]' 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

Amendments—! Regulation inserted by the General Commissioners and Special Commissioners (Jurisdiction and Proce- 


dure) (Amendment) Regulations, SI 2007/3612 reg 6 with effect in relation to proceedings commenced on or after 
28 January 2008: SI 2007/3612 reg 2. 


Notices 
25, Every notice required by these Regulations shall be in writing unless a Tribunal authorises it to 
be given orally. 


Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para ll. 


Service 


26— (1) Any notice or other document (other than a summons under regulation 4) required or 
wthorised by these Regulations to be sent or delivered to, or served on, any person shall be duly sent 
yw delivered to, or served on, that person— 
(a) if it is sent to him at his proper address by post; or 
(b) if it is sent to him at that address by facsimile transmission or other similar means which 
produce a document containing a text of the communication, in which event the document shall 
be regarded as sent when it is received in a legible form; or 
(c) if it is delivered to him or left at his proper address. 


2) Any such document may— 
(a) in the case of a body corporate, be sent or delivered to, or left with, the secretary or clerk of 
that body; 
(b) in shes case of a foreign body corporate, be sent or delivered to, or left with, the person 
authorised to accept service of process on it; 
~ (ec) in the case of a partnership, be sent or delivered to, or left with, any partner; 
_ (d) in the case of an unincorporated association other than a partnership, be sent or delivered to, 
or left with, any member of the governing body of the association. 
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(3) For the purposes of this regulation, a person's proper address is— 
(a) in the case of the secretary or clerk of a body corporate registered in the United Kingdom, 
the address of the registered or principal office of that body corporate; 
(b) in the case of the person authorised to accept service of process on a foreign body corporate, 
the address of the principal office or place of business of that body corporate in the United 
Kingdom; 
(c) in the case of the General Commissioners for a division or their Clerk, the address of the 
Clerk; 
(d) in the case of any other person, the usual or last known address of that person. 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


ST 2009/56 art 3, Sch 2 para 187(/) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Substituted service 


27 If any person to or on whom any notice or other document (other than a summons under 
regulation 4) is required to be sent, delivered or served for the purposes of these Regulations cannot 
be found or has died and has no known representative, or is out of the United Kingdom, or if for any 
other reason service on him cannot be readily effected, a Tribunal may dispense with the 
requirement that the notice or other document be sent or delivered to, or served on him or may make 
an order for substituted service on such other person or in such other form (whether by advertise- 
ment in a newspaper or otherwise) as the Tribunal may think fit. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


ST 2009/56 art 3, Sch 2 para 187(f) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


1994/2318 
Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 1994 


Amendment—These regulations are revoked by the IT (Authorised Unit Trusts) (Interest Distributions) Regulations, 
SI 2003/1830 reg 11 with effect for interest distributions made after 15 October 2002. 


1994/2656 
Capital Gains Tax (Gilt-edged Securities) Order 1994 


Made by the Treasury under TCGA 1992 Sch 9, para 1 


Wade: \'0\ \. . . . «Ll October 1994 
1 This Order may be cited as he Capital Gains Tax (Gilt- edged Securities) Order 1994. 


2 The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 


7% Treasury Convertible Stock 1997 
7'\/4% Treasury Stock 1998 “A” 
7'\/4% Treasury Stock 1998 “B” 
6% Treasury Stock 1999 

Floating Rate Treasury Stock 1999 
7% Treasury Stock 2001 

7% Treasury Stock 2001 “A” 

8% Treasury Stock 2003 “A” 

637/4% Treasury Stock 2004 

67/4% Treasury Stock 2004 “A” 
77/4% Treasury Stock 2006 

81% Treasury Loan 2007 “C” 

9% Treasury Loan 2008 “D” 
6'/4% Treasury Stock 2010 

9% Conversion Loan 2011 “C” 
9°% Conversion Loan 2011 “D” 
8% Treasury Stock 2013. 


1994/3226 a 
Exchange Gains and Losses (Transitional Provisions) Repnlattotg 1994 


Made by the Treasury under FA 1993 ss 164(14), 165(4), (5), 167(1), (4)(6), Sch 16 


Made... . oie » a 6 Desembem 1994.» 

Laid before the House of. Commons 0... 16 December 1994 _ 

Coming into Force... .. .-eas cca <1 2 1995. 
Commentary—Simon’s Taxes. y YO 94D9 Si 


HMRC Manuals—Company Taxation Manual CTM771 10-7940 (detailed explanation of the regulations). rf 104 

Modification—See the Exchange Gains and Losses (Transitional Provisions and Savings) FFA 199 1 20H 169 
(SI 1994/3226, as modified by SI 2002/1969, to continue to have effect notwithstanding the "ae nn iy ore 4 
165(4)-(6), 167(1), (4)-(6), Sch 16 by FA 2002 ss 79(1)(b), 141, Sch 40 Pt 3(10) with e st 
beginning after 30 September 2002). mn Siwy 
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PART I 
INTRODUCTORY PROVISIONS 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Exchange Gains and Losses (Transitional 
Provisions) Regulations 1994. 


(2) These Regulations shall come into force on 23rd March 1995. 


(3) In these Regulations, subject to any contrary intention— 


(a) “the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 

(b) “the 1993 Act” means the Finance Act 1993: 

[(ba) “discounted debt” has the same meaning as “relevant discounted security” as that term 
is defined for the purposes of Schedule 13 to the Finance Act 1996 by paragraphs 3 and 

14(1) of that Schedule;]' 
y (c) any reference to Chapter II is a reference to Chapter II of Part II of the 1993 Act; 

(d) any reference to a particular section is a reference to that section of that Act; 

(e) any reference to an exchange gain or loss is a reference to an exchange gain or loss of a 

trade or part of a trade or a non-trading exchange gain or loss; 

(f) any reference to an exchange difference is a reference to any gain or loss which is 

attributable to fluctuations in currency exchange rates; 

[(g) “a regulation 6(3) asset” means an existing asset the basic valuation of which was 
determined for the purposes of Chapter II in accordance with regulation 6(3) of these 
Regulations;]? 

(A) “the regulation 2(2) provisions” means the provisions specified in regulation 2(2) [; and 

(i) “the relevant accounting period”, in relation to a company, means the company’s first 
accounting period to begin on or after Ist October 2002.]? 


(4) In determining for the purposes of these Regulations whether any gain or loss or other 
amount has or has not been taken into account for the purposes of corporation tax in 
computing a company’s profits and gains (or the profits and gains of a trade) for an accounting 
period, or would have been or would not have been so taken into account if the company had 
been within the charge to corporation tax at the time the gain or loss accrued, there shall be 
Jisregarded, subject to any contrary intention, any insufficiency of profits or gains for that 
period. 


(5) In computing the chargeable profits for an accounting period of a controlled foreign 
sompany as respects which— 
(a) a direction under section 747 of the Income and Corporation Taxes Act 1988 has been 
given for the company’s accounting period which includes the day preceding the day on which 
these Regulations come into force, or 
(b) it can reasonably be assumed that such a direction would have been given for that 
accounting period but for the fact that the company pursues, within the meaning of Part I of 
Schedule 25 to that Act, an acceptable distribution policy, 


it shall be assumed for the purposes of these Regulations (if it would not otherwise be so 
assumed) that the company is resident in the United Kingdom for the period as respects which 
the computation is being made for any other period (whether earlier or later than the period 
referred to in paragraph (a) or (b) above), and any gain or loss or other amount which is, or has 
deen, taken into account in computing the company’s chargeable profits for any period (or which 
would have been so taken into account if such a computation had been made) shall be treated 
for those purposes as being, or having been, taken into account for the purposes of corporation 
‘ax in computing the company’s profits and gains for that period. 

Amendments—! Definition of “discounted debt” inserted by the Exchange Gains and Losses (Transitional Provisions) 

(Amendment) Regulations, SI 1996/1349 reg 3, with effect from 30 June 1996. 


' Sub-para (3)(g) substituted, and sub-para (3)(i) inserted by the Exchange Gains and Losses (Transitional Provisions and 
Savings) Regulations, SI 2002/1969 regs 2, 3 with effect for accounting periods beginning after 30 September 2002. 


Interaction with other Exchange Gains and Losses provisions 

2— (1) Subject to any provision to the contrary, in any case where a calculation falls to be made 
n relation to an existing asset, liability or contract in accordance with any of these Regulations 
ind at the same ‘time or in relation to the same event a calculation also falls to be made in 
elation to that asset, liability or contract in accordance with any of the provisions specified in 
paragraph (2) below, then the calculation to be made in accordance with these Regulations shall 
se made first and shall have effect for the purposes of the calculation falling to be made in 
iccordance with any of those provisions. 


2) The provisions referred to above are the following— 
1 


The Exchange Gains and Losses (Alternative Method of Calculation of Gain or Loss) 
Regulations 1994; 


Amendments—! Words revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 2, 4 with effect for accounting periods beginning after 30 September 2002. 
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PART II 
. MISCELLANEOUS TRANSITIONAL PROVISIONS 


Amendment—Regulations 3-6 revoked by the Exchange Gains and Losses (Transitional. Provisions and Savings) Regula- 
tions, SI 2002/1969 regs 2, 5 with effect for accounting periods beginning after 30 September 2002. 


PART III 
PRE-COMMENCEMENT GAINS AND LOSSES: 
CASE I ASSETS AND LIABILITIES AND CAPITAL ASSETS 


HMRC Manuals—Company Taxation Manual CTM77960 (worked example). 


Interpretation 


7— (1) For the purposes of any computation required to be made for the purposes of 
regulation 10 or 11 below, an amount which is a gain shall be taken to be a positive figure and an 
amount which is a loss shall be taken to be a negative figure, but for the purposes of 
regulations 12 and 13 all amounts shall be taken to be positive. 
(2) In this Part— f 
“attributed gain”, in relation to any asset or liability, means a gain which is attributed to the 
asset or liability under regulation 8(3) or 9(2) below; 
“attributed loss”, in relation to any asset or liability, means a loss which is attributed to the 
asset or liability under regulation 8(3) or 9(2) below; 
“current period” has the meaning given by regulation 10 below; 
“the cumulative gain” has the meaning given by regulation 10 below; 
“the cumulative loss” has the meaning given by regulation 10 below; 
“the cumulative taxed gain” has the meaning given by regulation 11 below; 
“the cumulative taxed loss” has the meaning given by regulation 11 below; 
[“the final accounting period”, in relation to a company, means the company’s accounting 


period preceding the relevant accounting period;]' 
1 


Amendment—' In sub-para (2), definition of “the final accounting period” inserted, and words revoked, by the Exchange 
Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 regs 2, 6 with effect for accounting 
periods beginning after 30 September 2002. 


Attributed gains and losses: trade assets and liabilities 
8— (1) Paragraph (3) below applies in relation to an existing asset held by’ a qualifying 
company— 
(a) if a profit or loss would have accrued to the company if it had disposed of the asset 
immediately before the company’s commencement day for a consideration equal to the asset’s 
basic valuation; and 
(6) that profit or loss would have been taken into account in computing for the purposes of 
corporation tax the profits and gains of a trade carried on by the company for the accounting 
period which includes the day immediately before the company’s commencement day. 
(2) Paragraph (3) below applies in relation to an existing liability owed by a qualifying 
company— 
(a) if a profit or loss would have accrued to the company— 


(1) in a case falling within section 153(2)(@), if the liability had been satisfied i in full by the 
company immediately before the company’s commencement day, or 
(ii) in a case falling within section 153(2)(c) or (d), if the right to settlement or the share or 
shares in question (as the case may be) had been acquired by the company immediately 
before the company’s commencement day for a consideration equal to the consideration for 
the company becoming subject to the liability, and 
(b) that profit or loss (if it had accrued) would have been taken into account in computing for 
the purposes of corporation tax the profits and gains of a trade carried on by the company for 
the accounting period ending immediately before the company’s commencement day. 


(3) The amount of any such profit or loss as is mentioned in paragraph (1) or (2) above reduced 
in accordance with paragraph (4) below if applicable, shall be attributed to the. asset. @ or F hability 
(as the case may be) and— tb wolsd | 


(a) in the case of a profit shall be attributed as a gain, and)! » led basi <P. ) 
(b) in the case of a loss shall be attributed as a loss. “1 touvels aiiw son 


(4) In any case where unrealised exchange differences which have Ah se: capcegeaty of the asset 
or liability are taken into account for the purposes of corporation tax for the accounting period 
ending immediately before the company’s. commencement day or any earlier accounting period, 
the amount of the profit or loss referred to in paragraph (3) above shall be’ reduced, rian 
amount equal to the amount of those differences. 


(5) Section 159 applies for the BRIBE of this feemnaon as modifies by apeulayon ae 
Regulations]!. 29s CACLICOOE 12 
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Amendment—' Words in sub-para (5) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 2, 7 with effect for accounting periods beginning after 30 September 2002. 


Attributed gains and losses: regulation 6(3) assets 


9— (1) This regulation applies in relation to any regulation 6(3) asset held by a qualifying 
company a disposal of which by that company immediately before its commencement day at the 
asset’s market value at that time would have given rise to a chargeable gain or allowable loss, but 
does not apply in any case where any such disposal of the asset by the company would fall within 
section 116(10)(b) of the 1992 Act. 


(2) Subject to paragraph (3) below, an amount equal to any chargeable gain or allowable loss (as 
the case may be) which would have accrued to the company had it disposed of the asset as 
mentioned in paragraph (1) above shall be attributed to the asset and— 


(a) if a chargeable gain would have accrued, it shall be attributed as a gain, and 
(b) if an allowable loss would have accrued, it shall be attributed as a loss. 


(3) In any case where— 


(a) the asset was held by a company which at any time before its commencement day was not 
resident in the United Kingdom, and 

(b) if the asset had been disposed of at that time and a gain had accrued to the company on 
that disposal, it would not have been included in the company’s chargeable profits by virtue of 
section 10(3) of the 1992 Act, 


then for the purposes of paragraph (1) above the company shall be deemed to have acquired the 
asset, at market value, 6n the first day on which any gain which would have accrued to the 
company if the asset had been disposed of on that day (assuming that the disposal gave rise to a 
gain and disregarding any allowable losses which might be available for deduction under 
section 8(1) of, or Schedule 7A to, the 1992 Act) would have been included in the company’s 
chargeable profits for the purposes of corporation tax (whether because the company became 
tesident or the asset became situated in the United Kingdom on that day or for any other 
reason). 


(4) In any case where the company referred to in paragraph (1) above acquired the asset on a no 
gain/no loss disposal, then the reference in paragraph (3) above to a company includes the 
‘company from which it acquired the asset, and if that company also acquired the asset on such 
a. disposal, to the company from which it acquired the asset, and so on for a series of such 
disposals. 

(5) The disposal referred to in paragraph (1) above shall be taken not to be a no gain/no loss 
disposal, and for the purposes of this regulation a disposal is a no gain/no loss disposal if, by 
virtue of any enactment specified in section 35(3)(d) of the 1992 Act, neither a gain nor a loss 
accrues to the person making the disposal. 

(6) In any case where section 176 of the 1992 Act would have applied in relation to the disposal 
referred to in paragraph (1) above if that disposal had actually taken place, that section shall 
apply for the calculation of any allowable loss for the purposes of that paragraph. 

(7) Any expression used in this regulation which is not defined in Chapter II shall have the same 
meaning as in the 1992 Act. 


The cumulative gain and the cumulative loss 


10— (1) Subject to regulation 15, in the case of any existing asset or liability held or owed by a 
company as respects which an initial exchange gain or loss accrues to the company for an 
accrual period (“the current period’), there shall be calculated the aggregate amount of initial 
exchange gains and losses which have accrued as respects the asset or liability in question for all 
earlier accrual periods and for the current period, and that aggregate amount— 

(a) if positive, shall be the cumulative gain for that asset or liability for the current period, and 
(b) if negative, shall be the cumulative loss for that asset or liability for the current period, 
but in cases where that aggregate amount is zero there shall be either a cumulative gain or a 
cumulative loss equal to zero for the period, according to whether there was a cumulative gain or 
a cumulative loss of any amount (including zero) for the accrual period immediately preceding 

the current period. 
(2) For the purposes of paragraph (1) above, the amount of any initial exchange gain or loss 
shall be determined disregarding the following provisions of this Part and the regulation 2(2) 
provisions. 
[(3) Where— 
(a) the asset held or the liability owed by the company consists of a discounted debt, and 
(b) the company did not cease on 31st March 1996 to be entitled to the asset or (as the case 
may be) subject to the liability, 
it shall be regarded, for the purposes of paragraph (1) above the section 158 (translation times 
and accrual periods), as ceasing on that date to be entitled or subject, and references in this 
regulation and in regulations 11 and 12 to accrual periods (including references to an accrual 
period as the current period) shall, as respects that asset or liability, be construed accordingly. ]' 
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Amendments—! Para (3) added by the Exchange Gains and Losses (Transitional Provisions) (Amendment) Regulations, 
SI 1996/1349 reg 5, with effect from 30 June 1996. 


The cumulative taxed gain and the cumulative taxed loss 


11— (1) In the case of any asset or liability to which regulation 10 applies, there shall be 
calculated the aggregate amount of the initial exchange gains and losses which have accrued to 
the company as respects the asset or liability for accrual periods earlier than the current period, 
and— 


(a) if that aggregate amount is positive it shall be the cumulative taxed gain for that asset or 
liability for the current period, 
(b) if it is negative it shall be the cumulative taxed loss for that asset or liability for the current 
period, and 
(c) if that aggregate amount is zero or, by virtue of regulation 12, there is no aggregate 
amount, there shall be taken to be a cumulative taxed loss equal to zero for the period. 

(2) For the purposes of paragraph (1) above— 
(a) the question whether any initial exchange gain or loss has accrued for any period other 
than the current period shall be determined in accordance with this Part but as if the 
regulation 2(2) provisions had never come into force; and 
(b) there shall be disregarded any gain or loss which accrued for an accrual period other than 
the current period unless— 


(i) it has been taken into account in computing the profits or gains of the company 
holding or owing the asset or liability for the purposes of corporation tax for accounting 
periods ending before the beginning of the current period, or 
(ii) it would have been so taken into account if the regulation 2(2) provisions had never 
come into force; or 
(ili) it is equal to zero. 


Assets and liabilities as respects which there is an attributed gain or loss 


12— (1) Subject to regulation 15, in relation to an asset or liability held or owed by a company 
as respects which— 


(a) there is an attributed gain, E, or an attributed loss, F, and 
(b) an initial exchange gain or loss (“the actual gain or loss”) accrues to the company for the 
current period, 


Table A or Table B below (as appropriate) shall apply and in any case falling within the first 
column of that Table, the actual gain or loss shall be deemed not to accrue but, subject to any 
conditions specified in the second column, the gain or loss specified in relation thereto in the 
third column shall be deemed to accrue and shall be an initial exchange gain or loss (as the case 
may be) accruing in the place of the actual gain or loss. 


(2) For the purposes of paragraph (1)(b) above, the question whether any initial exchange gain or 
loss has accrued shall be determined disregarding this Part and the regulation 2(2) provisions. 


TABLE A 
IF THERE IS AN ATTRIBUTED GAIN E 


Case for the current Condition Deemed gain or loss 
period 


1 Cumulative loss B and B is greater than E Loss equal to B-E 
no cumulative taxed gain 
or loss 


2 Cumulative loss B anda | (i) B is not greater than E and | (i) Gain equal to C 
cumulative taxed loss C C is greater than zero 


(ii) B is greater than E and C 
is less than (B — E) 


(11) B is greater than E and C 
is greater than (B — E) 


3 Cumulative loss B and a 
cumulative taxed gain D 


4 Cumulative gain A and 
a cumulative taxed gain D 
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Case for the current Condition Deemed gain or loss 


period 


5 Cumulative gain A and Gain equal toC +A 
| a cumulative taxed loss C 


TABLE B 
IF THERE IS AN ATTRIBUTED LOSS F 


1 


Case for the current Condition Deemed gain or loss 


period 


| | Cumulative gain A and 
’ no cumulative taxed gain 
ot loss 


A is greater than F Gain equal to A— F 


/ 2 Cumulative gain A and (i) A is not greater than F (1) Loss equal to D 


a cumulative taxed gain D 


(11) A is greater than F and D 
is less than (A — F) 


D 
(iii) A is greater than F and D | (ili) Loss equal to D — (A — 
is greater than (A — F) F) 
(i) A is greater than F (i) Gain equal to (A — F) + 
C 
(11) Gain equal to C 


(1) Loss equal to B—C 


(11) Gain equal to (A — F) — 


3 Cumulative gain A and 
a cumulative taxed loss C 


(11) A is not greater than F 
and C is greater than zero 


4 Cumulative loss Banda | (i) B is greater than C 


cumulative taxed loss C 


(11) Gain equal to C- B 


(ii) C is greater than B 


Loss equal to B + D 


5 Cumulative loss B and a 
cumulative taxed gain D 


Gains and losses on disposal of assets and liabilities 
i3— (1) Subject to regulations [14 and 14A]', paragraph (2) or (3) below applies where— 
(a) an accrual period ends as respects an existing asset or liability held or owed by a company 
which is the last accrual period as respects that asset or liability, and 
(b) there is as respects the asset or liability an attributed gain or loss. 
(1A) For the purposes of paragraph (1)(a) above, the final accounting period shall be treated as 
the last accrual period as respects any asset or liability held or owed by the company immediately 
after the end of the final accounting period.]! 
(2) If there is an attributed gain, E, as respects the asset or lability, then— 
(a) if there is a cumulative gain, A, as respects the asset or liability for the last period, an 
amount equal to E shall be deemed to be a relevant gain, accruing to the company as respects 
that asset or liability immediately [after the end of the final accounting period]'; 
(b) if there is a cumulative loss, B, as respects the asset or liability for the last period, and E 
exceeds B, an amount equal to the excess shall be deemed to be a relevant gain, accruing to the 
company as respects that asset or liability immediately [after the end of the final accounting 
period]!; and 
(c) if there is neither a cumulative loss nor a cumulative gain as respects the asset or liability 
for the last period, an amount equal to E shall be deemed to be a relevant gain, accruing to the 
company as respects that asset or liability immediately [after the end of the final accounting 
period]. 
3) If there is an attributed loss, F, as respects the asset or liability, then— 
(a) if there is a cumulative loss, B, as respects the asset or liability for the last period, an 
amount equal to F shall be deemed to be a relevant loss, accruing to the company as respects 
that asset or liability immediately [after the end of the final accounting period]'; 
(b) if there is a cumulative gain, A, as respects the asset or liability for the last period, and F 
exceeds A, an amount equal to the excess shall be deemed to be a relevant loss, accruing to the 
- company as respects that asset or liability immediately [after the end of the final accounting 
period]'; and 
(c) if there is neither a cumulative loss nor a cumulative gain as respects the asset or liability 
for the last period, an amount equal to F shall be deemed to be a relevant loss, accruing to the 
company as respects that asset or liability immediately [after the end of the final accounting 
period]'. 
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[(4) In paragraphs (2) and (3) above, a relevant gain or loss in relation to a regulation 6(3) asset 
is a chargeable gain or an allowable loss.]! 


[(4A) In relation to any asset other than a regulation 6(3) asset or any liability, an amount equal 
to the amount of any relevant gain or loss that is deemed to accrue to the company under 
paragraph (2) or (3) above shall be treated for the purposes of Chapter 2 of Part 4 of the 
Finance Act 1996 (according to whether it is a relevant gain or loss)— 


(a) as a credit in respect of a loan relationship of the company, or 
(6) as a debit in respect of a loan relationship of the company, 


which falls to be brought into account under section 82(2) of that Act.]! 
(5)-(3) 28 


Amendments—! Words in sub-paras (1), (2), (3) substituted, sub-para (1A) inserted, sub-paras (4), (4A) substituted for 
para (4), and sub-paras (5)(8) revoked, by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, ST 2002/1969 regs 2, 8 with effect for accounting periods beginning after 30 September 2002. 


[Elections to defer bringing into account relevant gains and losses deemed to accrue immediately 
after the end of the final accounting period 


14— (1) In any case where, apart from this regulation, relevant gains or losses would accrue to a 
company immediately after the end of the final accounting period by virtue of regulation 13, the 
company may elect, by notice to the inspector within two years of the end of the final 
accounting period, that this regulation shall apply as respects— 


(a) subject to paragraph (3) below, all relevant gains or losses to which paragraph (4) of 
regulation 13 would apply; 
(b) all relevant gains or losses to which paragraph (4A) of that regulation would apply; or 
(c). both. 
An election under this paragraph shall be irrevocable. 
(2) Where an election is made under paragraph (1) above, every gain or loss to which this 
regulation applies shall be treated as accruing only when the asset or liability to which the gain 
or loss relates ceases to be held or owed by the company. 


(3) No election may be made under paragraph (1) above as respects relevant gains or losses to 
which regulation 13(4) would apply if an election under regulation 14A is made‘as regards such 
losses. ]! 

Amendments—! Regulations 14, 14A and 14B substituted for regulation 14 as originally enacted by the Exchange Gains 


and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 regs 2, 9 with effect for accounting periods 
beginning after 30 September 2002. 


[Elections to treat losses deemed to accrue immediately after the end of the final accounting 
period as debits in respect of loan relationships 


14A— (1) In any case where— 


(a) apart from this regulation, relevant losses would accrue to a company as respects 
regulation 6(3) assets immediately after the end of the final accounting period by virtue of 
regulation 13; and 

(b) if relevant gains would accrue as respects such assets at that time by virtue of that 
regulation, such losses would exceed them, 


the company may elect, by notice to the inspector within two years of: the end of the final 
accounting period, that this regulation shall apply as respects such losses or, in a case where 
sub-paragraph (b) applies, such losses to the extent that they exceed the relevant gains. 


An election under this paragraph shall be irrevocable. 


(2) Where an election is made under paragraph (1) above, an amount equal to the amount of the 
losses to which this regulation applies shall be treated for the purposes of Chapter 2 of Part 4 of 
the Finance Act 1996 as a debit in respect of a loan relationship of the company for the new 
accounting period and not falling to be brought into account under section 82(2) of that Act.]! 
Amendments—' Regulations 14, 14A and 14B substituted for regulation 14 as originally enacted by the Exchange Gains 


and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 regs 2, 9 with effect for cane peed periods 
beginning after 30 September 2002. ; | 


[Treatment of losses available to be carried forward at the end of ie final ei period as a 
result of an election made under regulation 14(5) or 16(1). —— 


14B— (1) This regulation apples where, as a result of an election made under regulation 14(5) or 
16(1) of these Regulations, an amount of available losses (“the relevant amount”) was available 
at the end of the final accounting period to be carried forward and, apart from this regulation, 
to be set against a company’s exchange gains. eRe 


(2) Where this regulation applies an amount equal to the relevant Apagartt shall be treated for the 
purposes of Chapter 2 of Part 4 of the Finance Act 1996 as a debit in respect of a loan 
relationship of the company for the new accounting period and not a to be brought into 
account under section 82(2) of that Act.]! sHitoit et S1smd tt (2) 

Amendments—! Regulations 14, 14A and 14B substituted for regulation 14 as originally ‘enacted ve the Bxeha ige Gains 


and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 regs 2, 9 with effect r 
beginning after 30 September 2002. i borieg 
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Elections to treat pre-commencement day gains and losses as accruing after commencement day 
over 6 year period 
So) 


Amendment—Regulations 15, 16 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 2, 10 with effect for accounting periods beginning after 30 September 2002. 


Set off of certain pre-commencement losses against exchange gains 
16... 


Amendment—Regulations 15, 16 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 2, 10 with effect for accounting periods beginning after 30 September 2002. 


PART IV 
) PRE-COMMENCEMENT GAINS AND LOSSES: 
DEBTS OF FIXED AMOUNTS 


Amendment—Pt IV (regs 17-22) revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 2, 11 with effect for accounting periods beginning after 30 September 2002. 


1994/3227 
Exchange Gains and Losses (Alternative Method of Calculation of Gain or Loss) 
Regulations 1994 


Made by the Treasury under FA 1993 ss 164(14), 167(1), (4)-(6), Sch 15 


Whole wn gts tae Etat eas wep iecses pale Wiig pad i AE GI me BI 
Laid before the House of Commons. . . . . .16 December 1994 
: OHI ONLORROL Ge are mana aan te een ene DT MVEOTCH LOD) 


Commentary—Simon's Taxes. 

AIMRC Manuals—Company Taxation Manual CTM76510-76890 (detailed explanation of the regulations). 

Modification—See the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 
(SI 1994/3227, as modified by SI 2002/1969, to continue to have effect notwithstanding the repeal of FA 1993 ss 164(14), 

*) 167(1), (4)-(6), Sch 15 by FA 2002 ss 79, 141, Sch 40 Pt 3(10) with effect for accounting periods beginning after 
30 September 2002). 


GENERAL 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Exchange Gains and Losses (Alternative Method 
of Calculation of Gain or Loss) Regulations 1994. 


(2) These Regulations shall come into force on 23rd March 1995. 
(3) In these Regulations “the 1993 Act” means the Finance Act 1993. 


ASSETS ETC HELD IN EXEMPT CIRCUMSTANCES 


Reduction in exchange gains and losses 
‘pa 


Amendment—Regulations 2, 3 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regula- 
tions, SI 2002/1969 regs 12, 13 with effect for accounting periods beginning after 30 September 2002. 


UNREMITTABLE INCOME 


Reduction in exchange gains and losses 
B Ks 


Amendment—Regulations 2, 3 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regula- 
tions, SI 2002/1969 regs 12, 13 with effect for accounting periods beginning after 30 September 2002. 


MATCHING 


ss Interpretation 
4— (1) This regulation has effect for the interpretation of regulations 5 to 11. 


2) In those regulations— 
“the Taxes Act” means the Income and Corporation Taxes Act 1988; 
“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 
“accounts”, in relation to a company, means the accounts of the company prepared in 
accordance with normal accountancy practice being either— 
(i) the annual accounts of the company prepared in accordance with Part VII of the 
Companies Act 1985 or 
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(ii) if the company is not required to prepare such accounts, the accounts which it is 
required to keep under the law of its home State or, if it is not so required to keep 
accounts, such of its accounts as most closely correspond to accounts which it would 
have been required to prepare if the provisions of that Part applied to the company; 


“a local currency election” means an election under the Local Currency Elections Regula- 
tions 1994; 

“chargeable gain” has the same meaning as it has for the purposes of the 1992 Act; 

“a liability” means— 


(a) a liability falling within section 153(2)(a) of the 1993 Act, or 
(b) in relation to a currency contract held by a company, the duty of the company under 
that contract to pay in exchange for one currency an amount of a second currency; 


[“qualifying asset” shall be construed in accordance with subsection (1) of section 153 of the 
1993 Act, read with subsections (3) and (4) of that section]! 


and in relation to a currency contract references to initial exchange gains or losses shall be 
construed as references to initial exchange gains or losses accruing as regards the second 
currency. 


(3) For the purposes of this regulation and regulations 5 to 11, any reference to an asset being 
matched in part only shall include a reference to any asset matched in accordance with an 
election under regulation 10(2)(c). 


(4) A liability is matched by an asset at any time only to the extent that the value of the liability 
at that time is matched by the value of the asset at that time and, subject to that, if the election 
concerned is made under regulation 10(2)(c) so that the asset is matched in part only, the liability 
shall be taken to be matched only to a corresponding extent. 


(5) The value of a company’s asset or liability at any time shall be taken to be the value 
attributed to the asset or liability as at that time by the company for the purposes of its accounts 
for the accounting period which includes that time (expressed in the currency in which those 
accounts are prepared). 


(6) Any reference to the disposal of an asset and to the time of the disposal of an asset shall be 
construed as a reference to any event which is a disposal for the purposes of the 1992 Act and 
the time at which the disposal occurs for the purposes of that Act, and for the purposes of the 
foregoing, any reference to a disposal includes a part disposal. 


HMRC Manuals—Company Taxation Manual CTM76590 (example on value of matched asset). 

Modifications—Para (2) modified by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 regs 6, 8 with effect for any accounting period of a company beginning after 31 December 1999 for which 
FA 2000 ss 105, 106 have effect. Para (2) as modified reads as follows— 

(2) In those regulations— 
“the Taxes Act” means the Income and Corporation Taxes Act 1988; 
“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 
“accounts”, in relation to a company, means the accounts of the company prepared in accordance with normal 
accountancy practice being either— 
(i) the annual accounts of the company prepared in accordance with Part VII of the Companies Act 1985 or 
(ii) if the company is not required to prepare such accounts, the accounts which it is required to keep under the law 
of its home State or, if it is not so required to keep accounts, such of its accounts as most closely correspond to 
accounts which it would have been required to prepare if the provisions of that Part ion < to the company; 
[“branch” shall be construed in accordance with section 93(7) of the 1993 Act;] 


“chargeable gain” has the same meaning as it has for the purposes of the 1992 Act; 
“a hability” means— 
(a) a liability falling within section 153(2)(a) of the 1993 Act, or 
(b) in relation to a currency contract held by a company, the duty of the company under that contract to pay in 
exchange for one currency an amount of a second currency; 
“qualifying asset” shall be construed in accordance with subsection (1) of section 153 of the 1993 Act, read with 
subsections (3) and (4) of that section 
(“the relevant foreign currency” has the meaning given by section 93(7) of the 1993 Act.] 
and in relation to a currency contract references to initial exchange gains or losses shall be construed as references to 
initial exchange gains or losses accruing as regards the second currency.” 
Amendments—' Definition of “qualifying asset” added by the Exchange Gains and Losses (Alternative Method of 
Calculation of Gain or Loss) (Amendment) Regulations, SI 1996/1347 regs 2, 3, with effect from 30 June 1996. 


Gains and losses accruing as regards matched liabilities to be found by the alternative method 
of calculation 

5— (1) This regulation applies in any case where— == 
(a) a liability is owed by a company, and 
(b) the lability is eligible to be matched with an asset on a day which falls within an accrual 
period for that liability, and 
(c) an election made under regulation 10 is in effect for that day matching the liability (wholly 
or in part) with an eligible asset held by the company; 


and in this regulation “the current period” means that accrual period. — : fe, 
(2) In any case where this regulation applies, then, subject to [paragraphs (3) and GA) below— 


(a) the amount of the initial exchange gain or initial exchange loss which, apart from this 
regulation, would accrue to the company for the current period as respects the liability shall be 
found in accordance with the alternative method of calculation, and \. -ouneqeneD 
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(b) the accrued amount for each day in that period during which the liability and asset are 
matched shall— 
(i) if the whole of the liability is matched, be reduced to nil, or 
(ii) if only a proportion of the liability is matched, be reduced by a corresponding 
proportion. 
(3) If in any case where this regulation applies— 
(a) at any time during the current period there is a major change in the extent to which the 
liability is matched, and 
(b) there is a significant change in the rate of exchange relevant to the computation of the 
accrued amounts during the current period, and 
(c) that time is not (disregarding this regulation) a translation time as respects the liability, 


then[, subject to paragraph (3A) below,] the initial exchange gain or loss as respects the liability 
for the current period shall be calculated, in accordance with paragraph (2) above, as if that time 
were a translation time (but not so as to create more than one accrual period) so that separate 
calculations are made for different parts of the period. 
[(3A) If in a case where this regulation applies— 
(a) only a proportion of a liability owed by the company is matched with an asset, not being 
an asset that is a ship or an aircraft, or 
(b) another liability owed by the company is eligible to be matched with that asset at the time 
the election is made, but is not matched, and 
(c) an exchange loss in relation to— 
(i) the whole of the liability referred to in sub-paragraph (a) or (b), or 
(ii) a proportion of that liability, being in the case of the liability referred to in sub- 
paragraph (a), a greater proportion than the proportion matched, 


is shown in the company’s accounts for the period which is or includes the current period, in 
| the reserves, 


the amount of the initial exchange loss as respects that liability for the current period, calculated 
in accordance with this regulation, shall be reduced by the amount by which the exchange loss 
shown in the reserves and relating to that liability exceeds the exchange loss relating to the 
proportion (if any) of the liability that was matched.]! 
(4) A liability (not being a duty under a currency contract) is eligible to be matched with an asset 
if— 
(a) the liability does not represent either— 
(i) a duty to settle under a debt in respect of goods or services supplied to the company in 
the ordinary course of its trade, or 
(ii) accrued interest, and 
(b) the nominal currency of the liability is such that borrowing in that currency could 
reasonably be expected to eliminate or substantially reduce the economic risk of holding the 
asset which is attributable to fluctuations in exchange rates. 


Where the asset is matched in part only, references in this paragraph to the asset are to the part 
matched. 

(5) In the case of a liability which is a duty under a currency contract, the liability is eligible to be 
matched with an asset if the second currency to which it relates is such that the company could 
by entering into that contract reasonably expect to eliminate or substantially reduce the 
economic risk of holding the asset which is attributable to fluctuations in exchange rates. 


Where the asset is matched in part only, references in this paragraph to the asset are to the part 
matched. 
(6) An asset held by a company is an eligible asset at any time if at that time— 
(a) it is shares in a company which is not resident in the United Kingdom, but this 
sub-paragraph only applies if at the time the election is made the company 1s an associated 
company of the company making the election; or 
(b) it is shares in a company which— 
(i) is resident in the United Kingdom, and 
(ii) has made a local currency election and is entitled, by virtue of that election, to have the 
basic profits and losses of a trade, or part of a trade, which it carries on in the United 
Kingdom computed in a currency other than sterling, and 
(iii) is a 90 per cent subsidiary (within the meaning of paragraph (7) below) of the company 
making the election; or 
(c) it is a debt on a security which under the terms of issue can be converted into or 
exchanged for shares falling within sub-paragraph (a) or (b) above [and which is not a 
qualifying asset]; or 
(d) it is the company’s net investment in a branch outside the United Kingdom through which 
the company carries on a trade or part of a trade and the company has made a local currency 
election and is entitled, by virtue of that election, to have the basic profits and losses of that 
trade or that part computed in a currency other than sterling; or 
(e) it is a ship or an aircraft. 
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(7) For the purposes of paragraph (6) above— 


(a) “shares” includes stock but does not include any asset which is a qualifyite asset, 

[(aa) all shares in the same company shall constitute a single asset, 

(ab) all debts on a security issued by the same company shall constitute a single asset, and]! 

(b) a company is a 90 per cent subsidiary of another company if it is a 90 percent subsidiary 
of that other within the meaning of section 838 of the Taxes Act or would be if “directly or 
indirectly” were substituted for “directly” in subsection (1)(c) of that section. 


(8) An asset held by a company is also an eligible asset at any time (whether or not it also falls 
within any provision of paragraph (6)) if at that time— 


(a) a gain accruing on the disposal of the asset by a person resident in the United Kingdom 
would be a chargeable gain, and 
(b) the asset— 


(1) is not a qualifying asset, and 

(ii) is held by a branch of the company outside the United Kingdom through which the 
company carries on a trade or part of a trade and the company is not entitled to have the 
basic profits and losses of that trade or that part computed in a currency other than sterling 
by virtue of a local currency election. 


(9) For the purposes of paragraphs (6) and (8) above— 


(a) a company is an associated company of another if that other directly controls 20 per cent 
or more of the voting power in the company; 

(b) the net investment of a company in a branch is the value of the assets of that branch less 
the liabilities of the branch and any other liabilities owed by the company for the purposes of 
the trade or part trade carried on through the branch. 


HMRC Manuals—Company Taxation Manual CTM76610 (worked example). 

CTM76810 (background to sub-para (3A)). 

CTM76880 (worked example on “economic risk”). 

Modifications—This regulation modified by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 regs 6, 8 with effect for any accounting period of a company beginning after 31 December 1999 for which 
FA 2000 ss 105, 106 have effect. Paras (6), (6A), (8), (9) as modified read as follows— 

“(6) An asset held by a company [which prepares its accounts as a whole in sterling] is an eligible asset at any time if 
at that time— 
(a) it is shares in a company which is not resident in the United Kingdom, but this sub-paragraph only applies if 
at the time the election is made the company is an associated company of the company making the election; or 
(b) it is shares in a company which— 
(i) is resident in the United Kingdom, and 
[ (ii) is a company to which section 93 of the 1993 Act applies by virtue of its accounts as a whole being 
prepared in a currency other than sterling in accordance with normal accounting practice, and] 
(iii) is a 90 per cent subsidiary (within the meaning of paragraph (7) below) of the company making the 
election; or 
(c) it is a debt on a security which under the terms of issue can be converted into or, exchanged for shares falling 
within sub-paragraph (a) or (b) above [and which is not a qualifying asset]; or 
(d) it is the company’s net investment [in a branch through which the company carries on a business or part of a 
business and, by virtue of section 93 of the 1993 Act, the profits and losses of that business or that part are to be 
computed and expressed in a currency other than sterling]; or 
(e) it is a ship or an aircraft. 
(6A) An asset held by a company which prepares its accounts as a whole in a currency other than sterling is an 
eligible asset at any time if at that time— 
(a) it is shares which— 
(i) are denominated in a currency other than the relevant foreign currency for the company making the 
election, and 
(ii) are in a company that is not resident in the United Kingdom and is, at the time the aldction ii is made, an 
associated company of the company making the election; or ; 
(b) it is shares in a company which— 
(i) is resident in the United Kingdom, and 
(li) prepares its accounts as a whole either in sterling or in a currency other than tering which is not the 
relevant foreign currency for the company making the election, and 
(iii) is a 90 per cent. subsidiary (within the meaning of paragraph (7) below) of the company making the 
election; or 
(c) it is a debt on a security which under the terms of issue can be converted into or exchanged for shares falling 
within sub- “paragraph (a) or (b) above and which is not a qualifying asset; or : LOST 
(d) it is the company’s net investment in a branch through which the company carries on a business or part of a 
business and, by virtue of section 93 of the 1993 Act, the profits and losses of that business or that part are to be 
computed and expressed in a currency other than the relevant foreign currency ioe the company; or 
(e) it is a ship or an aircraft.” 
“(8) An asset held by a company is also an eligible asset at any time (whether or not it. also. fallsiwithin 2 any provision 


of paragraph (6)) if at that time— ote 
(a) a gain accruing on the disposal of the asset by a person resident in the United Kingdom would be a chargeable 
gain, and : 
DF f'32 i3q UY 6 


{(b) the asset is not a qualifying asset, and 
(c) the asset is held by a branch of the company outside the United Kingdom’ th which te copay carries 
on a business or part of a business, and 
(i) where the company prepares its accounts as a whole in sterling, the profits ae 1 losse q at business or 
that part are not to be computed and expressed in a currency other than sterling by virtu of ion 93 of the 
1993 Act, or 1D 1 )9@28 any ti 
(ti) where the company prepares its accounts as a whole in a currency other than sterling; the profits and losses 
of that business or that part are not to be computed and expressed in a currency other than the relevant foreign 
currency for the company by virtue of that section.] aie ib ~ wa ‘ 
(9) For the purposes of paragraphs [(6), (6A) and (8)] above— (76 belting enbasttonsels 
(a) a company is an associated company of another if that other directly seh 20 ee ent eo the 
voting power in the company; qidla 6 2t 31 (a) 
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(b) the net investment of a company in a branch is the value of the assets of that branch less the liabilities of the 
branch and any other liabilities owed by the company for the purposes of the [business] or part [business] carried 

‘on through the branch.”. 
Amendments—!' Words in para (2) substituted, words in paras (3), (6)(c), and paras (3A), (7)(aa), (ab), inserted, and at the 
end of para (7)(a) word revoked, by the Exchange Gains and Losses (Alternative Method of Calculation of Gain or 
ig (Amendment) Regulations, SI 1996/1347 regs 2, 4, with effect as respects accrual periods ending on or after 30 June 


Controlled foreign companies 


6— (1) Where an accounting period of a controlled foreign company is or includes an accrual 

period, then, for the purposes of computing in accordance with Schedule 24 to the Taxes Act the 

company’s chargeable profits for that accounting period, an election for matching may be made 

by a company resident in the United Kingdom which has, or jointly by companies resident in the 

United Kingdom which together have, a majority interest in the foreign company, notwithstand- 

ing that in such a case the company owing any liability or acquiring or holding any asset will not 
the company making the election. 


2) Paragraph 4(3) and (4) of that Schedule shall apply for the purposes of determining whether 
one Or more companies has a majority interest in another company and, for. that purpose, the 
relevant accounting period is the accounting period referred to in paragraph (1) above. 


Deemed gains and losses on disposal of matched assets 


7— (1) [Paragraphs (3) to (5) below apply in any case where a disposal of an asset is deemed by 
virtue of paragraph (1A) below to have been made by a company immediately before the first 
day of its first accounting period to begin on or after 1st October 2002]! (“the disposal time”) 
and at any time before the disposal time it was (to any extent) a matched asset for the purposes 
of an election for matching made by the company (“the relevant election”). 
(1A) For the purposes of paragraph (1) above, any asset held by the company at the beginning 
of the first day of its first accounting period to begin on or after Ist October 2002 shall be 
Jeemed to have been disposed of by the company immediately before that first day.]! 
£) ee 
3) There shall be found as respects the liability or liabilities matched with the asset for each 
accrual period for which the relevant election has had effect— 
‘(a) the amount of the initial exchange gain (if any) calculated in accordance with the 
preceding regulations, and 
\(b) the amount of the initial exchange gain which would have accrued if the relevant election 
had not had effect; 
ind the excess of the amount found under sub-paragraph (5) over that found under sub- 
paragraph (a), or if no amount is found under sub-paragraph (a) the amount found under 
sub-paragraph (6), for each period is referred to below as the amount by which the initial 
“xchange gain for the period has been reduced. 
4) There shall be found as respects the liability or liabilities matched with the asset for each 
accrual period for which the relevant election has had effect— 
(a) the amount of the initial exchange loss (if any) calculated in accordance with the 
preceding regulations, and 
(b) the amount of the initial exchange loss which would have accrued if the relevant election 
had not had effect; 
ind the excess of the amount found under sub-paragraph (4) over that found under sub- 
oaragraph (a), or if no amount is found under sub-paragraph (a) the amount found under 
sub-paragraph (b), for each period is referred to below as the amount by which the initial 
xchange loss for the period has been reduced. 
5) There shall be found— 
(a) the aggregate of the amounts by which the initial exchange gains accruing as respects the 
liability for accrual periods for which the relevant election has effect have been reduced, and 
(b) the aggregate of the amounts by which the initial exchange losses accruing as respects the 
liability for accrual periods for which the relevant election has effect have been reduced. 


6)-(8) 

Amendments—! Words in para (1) substituted, para (1A) inserted, paras (2), (6)-(8) revoked, by the Exchange Gains and 
Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 regs 12, 14 with effect for accounting periods 
beginning after 30 September 2002. 


Deferral etc of deemed gains and losses in certain cases 
Bid) 
A mendment—Regulations 8, 9 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regula- 
tions, SI 2002/1969 regs 12, 15 with effect for accounting periods beginning after 30 September 2002. 
Transactions to which section 116 or 127 of the 1992 Act applies 
Jae 


Amendment—Regulations 8, 9 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regula- 
tions, SI 2002/1969 regs 12, 15 with effect for accounting periods beginning after 30 September 2002. 
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Elections for matching 
10— (1) Subject to the provisions of these Regulations, an election under this regulation— 


(a) may be made by notice given to the inspector by the company which owes the liability to 
be matched by the election, 
(b) shall have effect as from the day on which it is made, and 
(c) shall be irrevocable. 
(2) An election for matching must identify— 
(ate 
(b) the asset to be matched; 
(c) if the liability [to be matched by the election]! is not being matched with the whole of the 
asset either— 


(1) a fixed percentage of the asset which 1s to be available for matching; or 

(ii) the value of the whole asset as at the time the election is made and a specific amount 
which is to be available for matching; or 
(11) a proportion or part of the asset which is to be available for matching where the value 
of the proportion or part is to be determined by reference to a formula or other method of 
calculation specified in the election and may vary from time to time in accordance with that 
formula or other method of calculation; 


(a) 
(e) the provision of these Regulations by virtue of which the asset is an eligible asset. 


(3) An election under paragraph (2)(c)(G) or (11) above may be varied by a subsequent election 
under this regulation so as to increase the percentage or amount which 1s specified in the 
election. 


(4) An election to match a liability with an asset falling within regulation 5(6)(a), (5), (c) or (d) or 
5(8), shall not have effect for any accrual period for which an initial exchange gain accrues as 
respects the liability unless— 


(a) any exchange difference arising in relation to the asset, and 
(b) at least part of any exchange difference arising in relation to the liability, 


are shown, in the company’s accounts for the period which is or includes the accrual period in 
which those differences arise, in the reserves, and if only part of the exchange differences relating 
to the liability are shown in the reserves, the election shall have effect for that period only to that 
part. 


Where the liability or asset (or both) are matched in part only, references in this paragraph to the 
lability or asset are to the part matched. 


(5) An election shall not cease to have effect at any time by reason only that the liability [matched 
by]! the election ceased at that time to match the asset to which the election refers either at all or 
to the same extent to which it matched it at the time the election was made (either by reason of 
its ceasing to be owed by the company or because it is reduced or its value changes), but where 
[in any such case at any time after the election is made or, in the case of an election to which 
regulation 11(2) applies, has effect, the company is subject to another eligible liability]! which 
might have been [matched by]! the election if the election had been made at that time, the 
election shall continue to have effect in relation to that other liability. 


This paragraph shall apply with the necessary modifications in relation to any such other 
liability as it applies in relation to the liability originally [matched by]! the election. 


(6) In any case where the asset to which the election refers was original shares as defined by 
section 126 of the 1992 Act and by reason of a reorganisation (as so defined) the asset ceased at 
any time to match the liability [matched by]! the election, then if the whole or any part of the 
new holding (as so defined) might have been specified in the election if the election had been 
made at the time of the reorganisation, the election shall not cease to have effect but shall 
continue to have effect in relation to the new holding or part as the case may be. 


(7) Any question as to which liability is matched with which asset shall be detcomined on a just 
and reasonable basis. 


HMRC Manuals—Company Taxation Manual CTM76770 (worked example on sub-para (2)(c)). 

Modifications—This regulation modified by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 regs 6, 8 with effect for any accounting period of a company beginning after 31 December 1999 for which 
FA 2000 ss 105, 106 have effect. Para (4) as modified reads as follows— 

“(4) An election to match a liability with an asset falling within regulation 5(6)(a), (b), (c) or (d) [or 5(6A)(a), (b), (c) 
or (d)] or 5(8), shall not have effect for any accrual period for which an initial exchange gain accrues as respects the 
liability unless— 
(a) any exchange difference arising in relation to the asset, and 
(b) at least part of any exchange difference arising in relation to the liability, 
are shown, in the company’s accounts for the period which is or includes the accrual period in which those 
differences arise, in the reserves, and if only part of the exchange differences relating to the liability are shown i in 
the reserves, the election shall have effect for that period only to that part.”. 

Amendments—! Para (2)(a), (d) revoked, words in para (2)(c) inserted and words in paras (5), (6) substituted, by the 
Exchange Gains and Losses (Alternative Method of Calculation of Gain or Loss) (Amendment) Regulations, 
SI 1996/1347 regs 2, 5, with effect from 30 June 1996. : 


Effectiveness of elections 
11— (1) An election which does not comply with regulation 10(2) shall be of no effe 
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(1A) Notwithstanding the following provisions of this regulation, an election made under 
regulation 10 or this regulation— 
(a) shall have effect only in relation to accounting periods beginning before Ist October 2002, 
and 
(b) an election which specifies a day as the day from which the election is to have effect must 
specify a day that falls within an accounting period beginning before Ist October 2002.}° 
(2) Notwithstanding regulation 10(1) above, if an election— 
(a) specifies as an eligible asset an asset which the company acquired not more than 92 days 
before the day on which the election is made, and 
(b) specifies the date of acquisition as the date as from which the election is to have effect, 
the election shall have effect, so far as it relates to that asset and any liability to be matched with 
that asset, as from that date. 
(3) Notwithstanding regulation 10(1) above, an election under regulation 10(3) may specify a day 
mot more than 92 days earlier than the day on which the election is made as the date as from 
which the election is to have effect, and in such a case the election shall have effect as from that 
date. 
(4) Notwithstanding regulation 10(1) above, if an election specifies an asset as an eligible asset 
which the company held on its commencement day and the election is made before the expiry— 
(a) of the period of 183 days beginning with 23rd March 1995, or 
(b) of the period of 92 days beginning with the company’s commencement day, 
whichever is the later, and the election specifies the company’s commencement day as the date as 
from which the election is to have effect, the election shall have effect, so far as it relates to that 
asset and any liability to be matched with that asset, as from that specified day. 
(5) Notwithstanding regulation 10(1) above, an election expressed to be made under this 
paragraph and made— 
(a) in pursuance of regulation 6 above in relation to a controlled foreign company as respects 
which a direction under section 747 of the Taxes Act is given on or after 23rd March 1995 for 
an accounting period of the company [or, where the direction is given on or after Ist April 
1996, no earlier accounting period of that company is an ADP exempt period]', whenever 
beginning, (and a direction under that section has not been given with respect to an earlier 
accounting period of that company), and 
(b) before the expiry of the period of 92 days beginning with the date of that direction, 
shall have effect from the latest of the following days, that is to say, the first day of the first 
accounting period as respects which the direction has effect, the first day of the first accounting 
period beginning on or after 23rd March 1995, and the day on which the asset in question is 
acquired by the company. 
(6) In paragraph (5) above “ADP exempt period” means an accounting period of the 
company— 
(a) which begins on or after 28th November 1995, and 
(b) in respect of which the company has pursued, within the meaning of Part I of Schedule 25 
to the Taxes Act, an acceptable distribution policy.]! 
Amendments—! Words in para 5(q) inserted and para (6) added by the Exchange Gains and Losses (Alternative Method of 
Calculation of Gain and Loss) (Amendment) Regulations, SI 1996/1347 regs 2, 6, with effect from 30 June 1996. 


> Para (1A) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 
regs 12, 16 with effect for accounting periods beginning after 30 September 2002. 


TRANSACTIONS NOT AT ARM’S LENGTH 


Disregard of regulations 2 and 4 to 11 
12) 45 


Amendment—Regulation 12 revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 12, 17 with effect for accounting periods beginning after 30 September 2002, 


1994/3228 
Exchange Gains and Losses (Deferral of Gains and Losses) Regulations 1994 


Note—These regulations lapsed on the repeal of the enabling authority by FA 2002, ss 79(1)(6), (3), 141, Sch 40, Pt 3(10), 
with effect from 1 October 2002. 


1994/3229 
Exchange Gains and Losses (Excess Gains and Losses) Regulations 1994 


Note—These regulations lapsed on the repeal of the enabling authority by FA 2002, ss 79(1)(b), (3), 141, Sch 40, Pt 3(10), 
with effect from 1 October 2002. 


1994/3230 
Local Currency Elections Regulations 1994 
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Revocation—These Regulations lapsed on the substitution of the enabling authority by FA 2000 s 105(1) with effect for 
accounting periods beginning on or after 1 January 2000 and ending on or after 1 March 2000. 


1994/3231 
Exchange Gains and Losses (Insurance Companies) Regulations 1994 


Made by the Treasury under FA 1993 ss 167(1), 168(2)-(5) 


Made... soso... .15 December 1994 
Laid before the House of ‘Commons... . « . 16 December 1994 
Coming into: Borce daidw canon) en. cieh odk as paitieinpeseMareh sd 995. 


Modification—See the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 
(SI 1994/3231 as modified by SI 2002/1969 to continue to have effect, notwithstanding the repeal, with effect for 
accounting periods beginning after 30 September 2002, of FA 1993 ss 167(1), 168(2)-(5) by FA 2002 ss 79(1)(4), 141, 
Sch 40 Pt 3(10)). 

1— (1) These Regulations may be cited as the Exchange Gains and Losses (Insurance 

Companies) Regulations 1994. 


(2) These Regulations shall come into force on 23rd March 1995, 
[(3) In these Regulations unless the context otherwise requires— 


“basic valuation” shall be construed in accordance with section 159(1) of the 1993 Act; 

[“the final accounting period”, in relation to a company, means the company’s accounting 
period preceding the first accounting period to begin on or after Ist October 2002;]? 

“loan relationship” shall be construed in accordance with the Corporation Tax Acts, except 
that a relationship shall not be a loan relationship where the profits or gains chargeable to 
tax under Case III of Schedule D which arise from the relationship are confined to interest; 

“new holding” and “original shares” have the meanings given by section 126(1) of the 1992 
Act; 

“regulation 7 asset” shall be construed in accordance with regulation 7(1); 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 

“the 1993 Act” means the Finance Act 1993.]! 

Amendments—' Para (3) substituted by the Exchange Gains and Losses (Insurance Companies) (Amendment) Regulations, 

SI 1996/673 regs 1, 3. 


? Definition of “the final accounting period” inserted by the Exchange Gains and Losses (Transitional Provisions and 
Savings) Regulations, SI 2002/1969 regs 18, 19 with effect for accounting periods beginning after 30 September 2002. 


2-5A ... 


Amendment—Regulations 2-5A revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 18, 20 with effect for accounting periods beginning after 30 September 2002. 


Ges. 


Amendments—This para revoked by the Exchange Gains and Losses (Insurance Companies) (Amendment) Regulations, 
ST 1996/673 regs 1(3), 5, with effect for accounting periods ending after 31 March 1996. 

[7— [(1) An asset specified by this regulation is referred to in regulations 7A and 8 to 12 asa 

Hat Fee 7 asset”.}? 


(2) An. asset is specified by this regulation if it is an asset which, at the time of its disposal— 


(a) represents a loan relationship of a company; 
(b) is an asset to which paragraph (3), (4), (5) or (6) below applies; and 
(c) is held in exempt circumstances. 


(3) This paragraph applies to an asset if— 


(a) the settlement currency of a debt to which it relates is a currency other than sterling; and 
(b) that debt is not a debt on a security. 


(4) This paragraph applies to an asset if the debt to which it relates is a debt on a security and is 
in a foreign currency. 


(5) This paragraph applies to an asset if it is comprised in a relevant holding and is denominated 
in a currency other than sterling. 
(6) This paragraph applies to an asset if— 
(a) it is a qualifying corporate bond, 
(b) it would not, apart from this paragraph, be a regulation 7 asset, 
(c) it constitutes a new holding, and 
(d) the original shares, in relation to the new holding, consisted of a regulation 7 asset by 
virtue of paragraph (3), (4) or (5) above. anise) gantiloxc 
(7) For the purposes of paragraph (4) above a debt is a debt in a Saieiban CUITEDGY: if, it is—. 


(a) a debt expressed in a currency other than sterling; 7 oman 

(b) a debt the amount of which in sterling falls at any time to be detertitingd by Bisvence to 
the value at that time of a currency other than sterling; or 

(c) subject to paragraph (8) below, a debt. as respects. which provision is ase for its 
conversion into, or redemption in, a currency other than sterling. ct 
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(8) A debt is not a debt in a foreign currency for the purposes of paragraph (4) above by reason 
only that provision is made for its redemption on payment of an amount in a currency other 
than sterling equal, at the rate prevailing at the date of redemption, to a specified amount in 
sterling. 


(9) For the purposes of paragraph (5) above an asset is comprised in’a relevant holding if it 
consists of — 


(a) a unit in a unit trust scheme, or 
(b) a relevant interest in an offshore fund[, or]? 
[(c) a share in an open-ended investment company]? 


to which section 212 of the 1992 Act does not apply or would not apply if the asset were an asset 
of the company’s [long-term insurance]? fund. 


(10) For the purposes of paragraph (5) above— 


(a) a unit in a unit trust scheme, or 
(b) a right (other than a share in a company) which constitutes a relevant interest in an 
offshore fund, 


shall be taken to be denominated in a currency other than sterling if the price at which it may be 
acquired from, or disposed of to, persons concerned in the management of the trust or fund is 
fixed by those persons in a currency other than sterling. 


(11) For the purposes of paragraph (5) above shares constituting a relevant interest in an 
offshore fund shall be taken to be denominated in a currency other than sterling if their nominal 
value is expressed in such a currency [; and shares of a given class in an open-ended investment 
company shall be taken to be denominated in a currency other than sterling if the price at which 
they may be acquired from, or disposed of to, the company or its authorised corporate director 
is fixed by the company or director in a currency other than sterling, or (as the case may be) the 
price or prices at which they are quoted in The Stock Exchange Daily Official List is in a 
currency other than sterling}. 


(12) The reference in paragraph (2)(c) above to exempt circumstances shall be construed in 
accordance with paragraph 3 of Schedule 17 to the 1993 Act, but as if references in that 
Daragraph to a currency were references to the debt to which the relationship relates. 


(13) In this regulation— 


“debt on a security” shall be construed in accordance with section 132 of the 1992 Act; 

“[long-term insurance]* fund” has the meaning given by section 431(2) of the Taxes Act; 

[“open-ended investment company” and “authorised corporate director” in relation to such a 
company have the meanings given by subsection (10) of section 468 of the Taxes Act, read 
with subsections (11) to (18) of that section, as those sub-sections are added in relation to 
open-ended investment companies by regulation 10(4) of the Open-ended Investment 
Companies (Tax) Regulations 1997; and accordingly references in subsections (11) to (16) of 
that section to “the Tax Acts” shall be construed as if they included references to these 
Regulations;]? ; 

“qualifying corporate bond” has the same meaning as in the 1992 Act; 

“site 1 i ffshore fund” has th i 1 b tion 212(5) of the 1992 

relevant interest in an offshore fun as the meaning given by section 212(5) of the 

Act; 

“security” includes a debenture that is deemed to be a security for the purposes of section 251 
of the 1992 Act by virtue of subsection (6) of that section; _ 

“unit trust scheme” shall be construed in accordance with section 99 of the 1992 Act.]! 

Amendments—' This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 

2 Para (9)(c) (and word “or” preceding it), words in para (11) and definitions of “open-ended inyestment company” and 
“authorised corporate director” in para (13) inserted by the Exchange Gains and Losses (Insurance Companies) 
(Amendment) Regulations, SI 1997/1155, with effect in relation to disposals taking place on or after 28 April 1997. 

> Words “long-term insurance” substituted for “long-term business” in paras (9), (13) by the Financial Services and Markets 
Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 art 138 with effect from 1 December 2001, 
immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and 
SI 2001/3629 Pts 1 and 2). 

+ Para (1) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 
regs 18, 21 with effect for accounting periods beginning after 30 September 2002. 


[7A— (1) An asset shall be deemed to have been disposed of by an insurance company 
immediately before its first accounting period to begin on or after 1st October 2002 where— 
(a) the asset was a regulation 7 asset at the time of its deemed disposal, and 
(b) at that time, the insurance company had made no election under regulation 8A of these 
- Regulations. 
(2) Subject to regulation 7B, any chargeable gain or allowable loss accruing on the deemed 
disposal under paragraph (1) above of an asset shall be brought into account as if it had accrued 
immediately after the end of the final accounting period.]' 


Amendments—! Regulations 7A, 7B inserted by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 18, 22 with effect for accounting periods beginning after 30 September 2002. 
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[7B In any case where, apart from this regulation, chargeable gains or allowable losses would 
accrue to an insurance company immediately after the end of the final accounting period by 
virtue of regulation 7A— 


(a) the insurance company may elect, by notice to the inspector within two years of the end of 
the final accounting period, that this regulation shall apply as respects all such gains or losses, 
and 

(b) where such an election is made, every such gain or loss to which this regulation applies 
shall be treated as accruing only when the asset or liability to which the gain or loss relates 
ceases to be held or owed by the insurance company.]! 


Amendments—' Regulations 7A, 7B inserted by the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations, SI 2002/1969 regs 18, 22 with effect for accounting periods beginning after 30 September 2002. 


[8— (1) The amount of the chargeable gain accruing on the [the deemed disposal under 
regulation 7A(1) of an asset] shall, subject to paragraphs (5) and (6) below and to [regula- 
tions [9} to 12]°, be computed by ascertaining the amount specified in paragraph (3) below (“the 
first amount”) and the amount specified in paragraph (4) below (“the second amount”). 


(2) Where the second amount exceeds the first amount the excess shall be a chargeable gain; 
where the first amount exceeds the second amount the excess shall be an allowable loss; and 
where the first amount and the second amount are equal there shall be neither a chargeable gain 
nor an allowable loss. 


(3) The first amount is the basic valuation of the asset translated into sterling at the time 
immediately after the company becomes entitled to the asset. 


(4) The second amount is the basic valuation of the asset translated into sterling at the time 
immediately before the company ceases to be entitled to the asset. 


(5) Where any profit on the sale of a regulation 7 asset would be treated wholly as a receipt 
falling to be brought into account in computing profits or gains charged under Case I of 
Schedule D, neither a chargeable gain nor an allowable loss shall be treated as arising. 


(6) Where any profit on the sale of a regulation 7 asset would be treated partly as a receipt falling 
to be brought into account in computing profits or gains charged under Case I of Schedule D, 
any chargeable gain or allowable loss accruing by virtue of this regulation shall be reduced on a 
just and reasonable basis. 


(7) Any translation into sterling required by this regulation shall be made by reference to the 
London closing rate. 


(8) The provisions of Chapters III and IV of Part II of the 1992 Act shall not apply to any 
computation required by this regulation. 


(9) All regulation 7 assets which are the subject of the computation required by this regulation 
shall be treated as relevant securities within the meaning given by subsection (1) of section 108 of 
the 1992 Act; and that section shall apply accordingly. 


(10) Nothing in this regulation shall be taken as preventing any gain or loss which is deemed to 

accrue by virtue of section 116(10)(b) of the 1992 Act from being brought into charge to tax.]! 

Amendments—! This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 

> Words substituted by the Exchange Gains and Losses (Insurance Companies) (Amendment No 2) Regulations, 
SI 1996/1485 regs 2,4, with effect from 30 June 1996. 

* Words in para (1) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 18, 23 with effect for accounting periods beginning after 30 September 2002. 


8A ... 


Amendment—Regulation 8A revoked by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 18, 24 with effect for accounting periods beginning after 30 September 2002. 


[9— (1) This regulation applies in any case where— 


(a) an insurance company has acquired a regulation 7 asset, and 
(b) the asset was held by the company immediately before Ist April 1996. 


(2) Regulation 8 shall apply on the [deemed disposal under regulation 7A(1) of the asset}* with 
the modification that the first amount shall be the basic valuation of the asset translated into 
sterling by reference to the London closing rate on Ist April 1996.]! 


Amendments—! This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 
* Words in para (2) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings)’ Regulations, 
SI 2002/1969 regs 18, 25 with effect for accounting periods beginning after 30 September 2002. _ 6 


{10— (1) This regulation applies in any case where, for the purposes of sections $126 to 31 of the 
1992 Act— 
(a) a regulation 7 asset constitutes the original shares, and 
(b) another regulation 7 asset constitutes the new holding. sisibsmi 


(2) Regulation 8 shall apply on the disposal of the new holding with the modifications specified 
in paragraphs (3) and (4) below. 12 2znovslugas 
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(3) The modification specified in this paragraph is that the first amount shall be the aggregate 
of— 
(a) the basic valuation of the original shares translated into sterling at the time immediately 
after the company became entitled to the original shares, and 
(b) the basic valuation of the new holding translated into sterling at the time immediately 
after the company became entitled to the new holding. 


(4) The modification specified in this paragraph is that the second amount shall be the aggregate 
of— 
(a) the basic valuation of the original shares translated into sterling at the time immediately 
before the company became entitled to the new holding, and 
(b) the basic valuation of the new holding translated into sterling at the time immediately 
before the company ceased to be entitled to the new holding.]! 


Amendments—' This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
y Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 


[11— (1) This regulation applies in any case where— 
(a) an asset is a regulation 7 asset by virtue of paragraph (5) of that regulation, and 
(b) the asset has at any time after 31st March 1996 and during the company’s period of 
ownership been an asset which did not represent a loan relationship. 


(2) Regulation 8 shall apply on the [deemed disposal under regulation 7A(1) of the asset}? with 

the modification that the first amount shall be the basic valuation of the asset translated into 

sterling at the beginning of the accounting period in which the asset first became a regulation 7 

asset by virtue of paragraph (5) of that regulation.]! 

Amendments—'! This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 


> Words in para (2) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
) SI 2002/1969 regs 18, 26 with effect for accounting periods beginning after 30 September 2002. 


{12— (1) This regulation applies in any case where an asset is a regulation 7 asset by virtue of 

paragraph (6) of that regulation. 

(2) Regulation 8 shall apply on the [deemed disposal under regulation 7A(1) of the asset]? with 

the modifications that— 
(a) the first amount shall be the basic valuation of the original shares in relation to the asset 
‘translated into sterling at the time immediately after the company became entitled to the 
original shares, and 
(b) the second amount shall be the basic valuation of the original shares in relation to the 
asset translated into sterling at the time immediately before the company ceased to be entitled 
to the original shares.]! 

Amendments—! This regulation inserted by the Exchange Gains and Losses (Insurance Companies) (Amendment) 
Regulations, SI 1996/673 regs 1(2), 4, with effect for disposals made after 31 March 1996. 


> Words in para (2) substituted by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 18, 27 with effect for accounting periods beginning after 30 September 2002. 


1995/351 
Lloyd’s Underwriters (Tax) Regulations 1995 


Made by the Commissioners of Inland Revenue under FA 1993 ss 179(2), 179A(3)(4), 
182(1), (4), (5), 184(1), (3), FA 1994 ss 227(2), 229, 230(1), (3) 


Ne Dakss hin gt ee se) PeDTUATY 1995 
Laid before the House of Commons... . . . . 16 February 1995 
Coming into Force... . Sedition: oa anchn! 99>, 


Commentary—Simon’s Taxes E5.613, E5.614, E5.619, E5.619A, E5,624, E5.642. 


PRELIMINARY 


Citation, commencement and effect 
| These Regulations may be cited as the Lloyd’s Underwriters (Tax) Regulations 1995 and shall 
some into force on 9th March 1995, but except as otherwise provided shall have effect— 
(a) in their application to members who are individuals, with respect to the year 1992—93 and 


subsequent years of assessment; i 
(b) in their application to corporate members, with respect to the underwriting year 1994 and 


subsequent underwriting years. 


Interpretation 


2— (1) In these Regulations unless the context otherwise requires— 
“ancillary trust fund” in relation to a member who is an individual has the meaning given by 
section 184(1) of the Finance Act 1993 and in relation to a corporate member has the 
meaning given by section 230(1) of the Finance Act 1994; 
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“the Board” means the Commissioners of Inland Revenue; 

“Chapter III” means Chapter III of Part II of the Finance Act 1993 and “Chapter V” means 
Chapter V of Part IV of the Finance Act 1994; 

“inspector” includes any officer of the Board; 

“Management Act” means the Taxes Management Act 1970; 

“managing agent” in relation to a member who is an individual has the meaning given, by 
section 184(1) of the Finance Act 1993 as extended by regulation 3, and in relation to a 
corporate member has the meaning given by section 230(1) of the Finance Act 1994 as 
extended by that regulation; 

“member” means a member of Lloyd’s who is an individual or, as the case may be, a corporate 
member and who is or has been an underwriting member; 

“quota share contract” in relation to a member who is an individual has the meaning given by 
section 178(4) of the PES: Act 1993 and in relation to a corporate member has the 
meaning given by section 225(4) of the Finance Act 1994; 

“Schedule 19” and “Schedule 20” mean respectively Schedule 19 and Schedule 20 to the 
Finance Act 1993; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“section 179” and “section 179A” mean respectively, section 179 and section 179A of the 
Finance Act 1993; 

[tax credit” means a tax credit under section 231 of the Taxes Act;]! 

“underwriting business” in relation to a member who is an individual has the meaning given 
by section 184(1) of the Finance Act 1993 and in relation to a corporate member has the 
meaning given by section 230(1) of the Finance Act 1994. 


(2) For the purposes of these Regulations an underwriting year and a year of assessment shall be 
deemed to correspond to each other if the underwriting year ends in the year of assessment. 


(3) References in these Regulations to the profits or losses of the underwriting business of a 
member who is an individual are references to profits or losses of that business within 
Chapter III, and references to the profits or losses of a corporate member’s underwriting 
business are references to the profits or losses of that business within Chapter Y. 


Amendments—! Definition of “tax credit” in sub-para (1) inserted by the Lloyd’s Underwriters (Tax) (Amendment) 
Regulations, SI 1996/781 regs 1, 3 with effect from 5 April 1996. 


Managing agents 


3— (1) For the purposes of Parts I and Ill of Schedule 19 and of these Regulations, if the person 
who is acting as a managing agent in relation to an underwriting year corresponding to a year of 
assessment (in this regulation referred to as “the original year of assessment”) is different from the 
person who was so ac ting at the end of that underwriting year (in this regulation referred to as “the 
original agent”), then “managing agent” has the meaning given by sub-paragraph (a) or, as the case 
may be, sub-paragraph (b) of paragraph (2) below. 

(2) If the original agent ceases so to act— 


(a) before the beginning of the year of assessment next but two following the dog age year of 
assessment, then “managing agent” means— 


(i) the person who is so acting at the beginning of that year of assessment, or 
(ii) if that person ceases so to act, such person as the Board may determine having regard to 
all the circumstances; 


(b) after the end of the year of assessment next but one following. the original year of 
assessment, then “managing agent” means such person as the Board may determine having 
regard to all the circumstances. 

Amendment—Regulations 3, 7, 8 revoked by the Lloyd’s Underwriters (Tax) Regulations, SI 2005/3338 reg 18. 

SI 2005/3338 came into force on 27 December 2005, and has effect— 

(a) in its application to members who are individuals, for the year 2006-07 (including any actions taken before 6 April 2006, 
in relation to the year 2006-07) and subsequent years of assessment; and 

(b) in its application to corporate members, for accounting periods ending after 31 December 2005 (but not in relation to 
profits and losses arising to corporate members which are mentioned in FA 1994 s 220(2) and are declared in 2005). 


ASSESSMENT AND COLLECTION OF TAX 


Assessment and collection—general ‘BItt NONE 


4 Subject to regulations 5 to 8 below and regulations 6 to 12, 14 and 15 of the: Lloyd's 
Underwriters (Tax) (1992-93 to 1996-97) Regulations 1995, the like provisions as are contained 
in the Management Act and the Tax Acts relating to the assessment and collection of tax shall 
have effect in relation to tax charged in accordance with section 171 ” ‘the ae Act iho or, 
as the case may be, section 219 of the Finance Act 1994. \V SHITE Ino 


Amount payable under stop-loss insurance—individual member 
5— (1) This regulation applies where— ) UnlugoA sesdt al (1) —€ 


(a) any insurance money payable to a member under a re insurance in respect of a loss 
in his underwriting business, or any amount payable to a member out of the High Level Stop 
Loss Fund in respect of such a loss, falls to be treated’ by virtue of section 178(2) of the 
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Finance Act 1993 as a trading receipt in computing the profits arising from the business for 
the year of assessment which corresponds to the underwriting year in which the loss arose or, 
as respects an amount payable in respect of a loss declared in the underwriting year 1997 or a 
subsequent underwriting year, the underwriting year in which the loss was declared; 

(b) the amount so treated operates to reduce or extinguish the amount of the loss sustained 
by the member in his underwriting business for that year of assessment; 

(c) section 178(3) of the Finance Act 1993 does not apply as respects the payment of that 
amount; and 

(d) the inspector is precluded— 


(i) by section 34 of the Management Act from making an assessment under sec- 

tion 29(3)(c) of that Act or, as respects the year 1996-97 and subsequent years of 

assessment, section 29(1)(c) of that Act, in respect of the whole or any part of that amount, 

or 

(ii) by section 30(5) of the Management Act from making an assessment under that 
) section in respect of the whole or any part of that amount. 


(2) An assessment under section 29(3)(c) or, as the case may be, section 29(1)(c) or 30 of the 
Management Act in respect of the whole or any part of that amount shall not be out of time if 
made before the end of the underwriting year following the underwriting year in which the 
amount was received. 


Amount payable under stop-loss insurance—corporate member 
6— (1) This regulation applies where— 


(a) any insurance money is payable to a corporate member under a stop-loss insurance in 

respect of a loss in its underwriting business, and the insurance money or, as the case may be, 

the apportioned part of the insurance money falls to be treated by virtue of section 225(2) of 

the Finance Act 1994 as a trading receipt in computing the profits arising from the business 
, for an accounting period; 

(b) the amount so treated operates to reduce or extinguish the amount of the loss sustained 

by the corporate member in its underwriting business for that accounting period: 

(c) section 225(3) of the Finance Act 1994 does not apply as respects the payment of the 

insurance money; and 

(d) the inspector is precluded— 

(1) by section 34 of the Management Act from making an assessment under sec- 
tion 29(3)(c) of that Act or, as respects an accounting period ending on or after such day as 
is appointed under section 199(3) of the Finance Act 1994 section 29(1)(c) of the 
Management Act, in respect of the whole or any part of the amount so treated, or 
(ii) by section 30(5) of the Management Act from making an assessment under that 
section in respect of the whole or any part of that amount. 

(2) An assessment under section 29(3)(c) or, as the case may be, section 29(1)(c) or 30 of the 
Management Act in respect of the whole or any part of that amount shall not be out of time if 
made before the end of the underwriting year following the underwriting year in which the 
amount was received. 


Non-delivery of return—reasonable excuse 
7— (1) For the purposes of Schedule 19, a managing agent shall be deemed not to have failed— 
(a) to deliver a return of a syndicate profit or loss within the time specified in paragraph 2(2) of 
that Schedule, or 
(b) to deliver a return apportioning a syndicate profit or loss within the period referred to in 
paragraph 6(4) of that Schedule, 
if he delivered it within such further time, if any, as the inspector may have allowed. 
(2) Where a managing agent had a reasonable excuse for not delivering such a return as is 
mentioned in paragraph (1) above, he shall be deemed not to have failed to deliver it unless the 
excuse had ceased and, after the excuse ceased, not to have failed to deliver it if he did so without 
unreasonable delay after the excuse had ceased. 
Amendment—Regulations 3, 7, 8 revoked by the Lloyd’s Underwriters (Tax) Regulations, SI 2005/3338 reg 18. 
SI 2005/3338 came into force on 27 December 2005, and has effect— 
(a) in its application to members who are individuals, for the year 2006-07 (including any actions taken before 6 April 2006, 
in relation to the year 2006-07) and subsequent years of assessment; and 


(b) in its application to corporate members, for accounting periods ending after 31 December 2005 (but not in relation to 
profits and losses arising to corporate members which are mentioned in FA 1994 s 220(2) and are declared in 2005). 


[Payment of income tax—taxed income and tax credits ]' 
[7A The like provisions as are contained in sections 59A and 59B of the Management Act shall 
have effect for the year 1996-97 and subsequent years of assessment in relation to tax which— 
(a) is charged on income in accordance with section 171 of the Finance Act 1993, being 
income falling within section 172(1)(c) of that Act, and 
_, (b)-either— .. \5 ' 
(i) was paid by way of deduction at source, or 
(ii) is represented by a tax credit, 
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as if references to income tax deducted or treated as deducted from any income or treated as 
paid on any income in respect of a year of assessment were references to income tax deducted or 
treated as deducted or paid in respect of the underwriting year corresponding to that year of 
assessment. ]! 


Amendments—' This regulation inserted by the Lloyd’s Underwriters (Tax) (Amendment) Regulations, SI 1996/781 regs 1, 
4 with effect from 5 April 1996. 


[7B The like provisions as are contained in section 824 of the Taxes Act shall have effect for the 
year 1996-97 and subsequent years of assessment in relation to— 


(a) any repayment of tax which was paid by way of deduction at source in respect of income 
charged to tax in accordance with section 171, and falling within section 172(1)(c), of the 
Finance Act 1993, and 

(b) any payment of the whole or part of a tax credit (to which section 824 of the Taxes Act 
applies by virtue of subsection (2) of that section) in respect of such come, 


as if the reference in subsection (3)(b) of that section to the year of assessment for which the tax 
was charged was a reference to the year of assessment for which the tax was assessed on the 
member concerned.]! 


Amendments—! This regulation inserted by the Lloyd’s Underwriters (Tax) (Amendment) Regulations, SI 1996/781 regs 1, 
4 with effect from 5 April 1996. ; 


[ Year of assessment to which taxed income and tax credits attributable ]' 


[7C The like provision as is contained in paragraph (a) of section 835(6) of the Taxes Act (total 
income) shall have effect for the year 1994-95 and subsequent years of assessment as if it 
provided that income falling within that paragraph and within section 172(1)(c) of the Finance 
Act 1993 should be deemed to be income of the year of assessment corresponding to the 
underwriting year in which it was received by the member concerned, and not income of the year 
of assessment referred to in that paragraph.]! 


Amendments—! This regulation inserted by the Lloyd’s Underwriters (Tax) (Amendment) Regulations, SI 1996/781 regs 1, 
4 with effect from 5 April 1996. 


Determinations and notices of determinations 


8 The like provisions as are contained in section 113(1B) of the Management Act shall apply to a 

determination or a notice of a determination under Schedule 19 as if the determination were an 

assessment and the notice of the determination were a notice of an assessment. 

Amendment—Regulations 3, 7, 8 revoked by the Lloyd’s Underwriters (Tax) Regulations, SI 2005/3338 reg 18. 

SI 2005/3338 came into force on 27 December 2005, and has effect— 

(a) in its application to members who are individuals, for the year 2006-07 (including any actions taken before 6 April 2006, 
in relation to the year 2006-07) and subsequent years of assessment; and 

(b) in its application to corporate members, for accounting periods ending after 31 December 2005 (but not in relation to 
profits and losses arising to corporate members which are mentioned in FA 1994 s 220(2) and are declared in 2005). 


CESSATION OF MEMBER’S UNDERWRITING BUSINESS 


Cessation of individual member’s underwriting business—final year of assessment 


9— (1) Where a member who is an individual ceases to carry on his underwriting business, 
whether by reason of death or otherwise, the member’s final year of assessment shall, in the 
cases specified in paragraphs (2) to (5) below and subject to subsection (3) of section 179, be 
ascertained in accordance with the provisions of those paragraphs. 


(2) In any case where a letter is issued by the Membership Department of Lloyd’s to the member 
or his agent inviting an application for the repayment of the member’s deposit, the member's 
final year of assessment shall be not later than the year of assessment in which falls the date 
which is 180 days after the date of issue of the letter. 


(3) In any case where the member’s deposit at Lloyd’s is paid over to a person other than the 
member or his personal representatives or assigns, the member’s final year of assessment shall be 
that which corresponds to the underwriting year in which his deposit is so paid over or, where 
paragraph (2) above applies and the year of assessment specified in that paragraph is earlier, that 
earlier year of assessment. 


(4) In any case where the member or another person is released from any armingemiont entered 
into by the member or that person in order to satisfy the requirement on the part of the member 
to provide a deposit at Lloyd’s, the member’s final year of assessment shall, except in a case to 
which paragraph (5) below applies, be that which corresponds to the underwriting honed in which 
the release occurs. iaiv 


(5) In any case where the member’s deposit at Lloyd’s is extinguished or released before the last 
open year of account of any syndicate of which he is a member is closed, the member's final year 
of assessment shall be either— iw emits! amoon 


(a) the year of assessment next following the year of assessment which correspeeain to the 


underwriting year in which the last open year of account of any Spr. which he is a 
member is closed or, if later, ie o1q9T at At the 
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(b) the year of assessment which corresponds to the underwriting year in which he ceases to 
be a member of Lloyd’s under the rules or practice of Lloyd’s. 


(6) This regulation has effect in relation to any member— 


(a) whose deposit at Lloyd’s is paid over to him or another person or, as the case may be, 
released or extinguished, on or after Ist January 1993, and 

(b) in whose case the last open year of account of any syndicate of which he was a member is 
closed on or after that date. 


(7) For the purposes of this regulation, the last open year of account of a syndicate of which a 
person is a member shall be regarded as having closed either— 


(a) when the member is treated under the rules or practice of Lloyd’s as having been 
discharged of all his liabilities in relation to that syndicate, whether by the syndicate closing its 
accounts or by the member or his personal representatives or assigns entering into a quota 
share contract, or 

(b) in a case where the member enters, or his personal representatives or assigns enter, into a 
quota share contract before the end of the closing year of the syndicate, at the end of the 
underwriting year in which the contract is made. 


Cessation of individual member's underwriting business by reason of death on or after 6th April 
1994—date of cessation of business 


10— (1) For the purposes of the Income Tax Acts, where a member ceases to carry on his 
underwriting business by reason of his death, the business shall, in the cases specified in 
paragraphs (2) to (5) below, be treated as continuing until the date specified in those paragraphs 
in relation to the appropriate case. 


(2) In any case where a letter is issued by the Membership Department of Lloyd’s to the 
member’s agent, or his personal representatives or assigns, inviting an application for the 
repayment of the member’s deposit, the member’s business shall be treated as continuing until 
the date which is 180 days after the date of issue of the letter. 


(3) In any case where the member’s deposit at Lloyd’s is paid over to a person other than the 
member’s personal representatives or assigns, the member’s business shall be treated as continu- 
ing until his deposit is so paid over or, where paragraph (2) above applies and the date specified 
in that paragraph occurs earlier, that earlier date. 


(4) In any case where the member’s personal representatives are, or another person is, released 
from any arrangement entered into by the member or that person in order to satisfy the 
requirement on the part of the member to provide a deposit at Lloyd’s, the member’s business 
shall, except in a case to which paragraph (5) below applies, be treated as continuing until the 
date on which the release occurs. 


(5) In any case where the member’s deposit at Lloyd’s is extinguished or released before the last 
open year of account of any syndicate of which he was a member is closed, the member’s 
business shall be treated as continuing until either— 
(a) the end of the year of assessment next following the year of assessment which corre- 
sponds to the underwriting year in which the last open year of account of any syndicate of 
which he was a member is closed or, if later, 
(b) the end of the year of assessment which corresponds to the underwriting year in which he 
ceased to be a member of Lloyd’s under the rules or practice of Lloyd’s. 


(6) For the purposes of paragraph (5) above, the last open year of account of a syndicate of 
which a person was a member shall be regarded as having closed either— 
(a) when the member is treated under the rules or practice of Lloyd’s as having been 
discharged of all his liabilities in relation to that syndicate, whether by the syndicate closing its 
accounts or by the member or his personal representatives entering into a quota share 
contract, or 
(b) in a case where the member enters, or his personal representatives enter, into a quota share 
contract before the end of the closing year of the syndicate, at the end of the underwriting 
year in which the contract is made. 


(7) This regulation has effect in relation to any member whose death occurs on or after 6th April 
199 


Profits and losses arising after death of member before 6th April 1994 
11 For the purposes of the provisions of Chapter III other than Schedule 20, where— 


(a) the death of a member occurred before 6th April 1994; ; 

(b) the member’s deposit at Lloyd’s, if paid over to him or his personal representatives or 
assigns, was not init over prior to Ist January 1993; and — ; 
(c) income arises to, or expenses are incurred or paid by, his personal representatives after his 
death from the carrying on by them of the member’s underwriting business in circumstances 
where the income or expenses would have been taken into account, by virtue of those 
provisions, in computing the profits or losses arising to the member from his underwriting 
business had they arisen or been incurred or paid prior to his death, 
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the income and expenses shall be regarded as arising to, or incurred or paid by, the member and 
are accordingly to be taken into account in computing profits or losses arising to the member 
from his underwriting business for the purposes of those provisions. 


Cessation of individual member’s underwriting business by reason of death on or after 6th April 
1994—profits or losses arising after death 
12 For the purposes of the provisions of Chapter III other than Schedule 20, where— 


(a) the death of a member occurs on or after 6th April 1994; and 

(b) income arises to, or expenses are incurred or paid by, his personal representatives after his 
death from the carrying on by them of the member’s underwriting business in circumstances 
where the income or expenses would have been taken into account, by virtue of those 
provisions, in computing the profits or losses arising to the member from his underwriting 
business had they arisen or been incurred or paid prior to his death, 


the profits or losses arising to the personal representatives from the income and expenses shall be 
computed as if references in those provisions to profits and losses arising to the member from his 
underwriting business included references to the profits and losses arising to the personal 
representatives. 


Cessation of individual member’s underwriting business—claim for relief where business 
commenced before Ist January 1972 


13— (1) This regulation applies where— 


(a) a member who is an individual has ceased to be a member of Lloyd’s under the rules or 
practice of Lloyd’s or, if earlier, has given notice of resignation of membership under the rules 
or practice of Lloyd’s which has not been withdrawn; and 

(b) the member’s underwriting business as an underwriting member of Lloyd’s commenced 
before Ist January 1972. 


(2) The member may claim that— 


(a) for the last year of assessment in which profits or losses of his underwriting business 
arising directly from his membership of one or more syndicates, or from assets forming part of 
a premiums trust fund of one or more syndicates, being profits or losses declared in the 
underwriting year following the closing year, fall to be included by virtue of the provisions of 
Chapter III, he shall be charged to tax in respect of those profits on the amount of the actual 
profits of the period beginning on 6th April and ending on 31st December in that underwrit- 
ing year (but subject to any deduction or set-off to which he may be entitled under section 385 
of the Taxes Act); and 
(6) for the year of assessment immediately preceding that referred to in subparagraph (a) 
above, there shall be deducted in computing profits arising as mentioned’ in that sub- 
paragraph an amount equal to the lesser of— 
(i) the amount of those profits, and 
(ii) the amount of the profits of his underwriting business for the underwriting year 1972. 
(3) For the purposes only of determining the last year of assessment under paragraph (2) above 
in any case where the member enters into a quota share contract in relation to.a syndicate before 
the end of the closing year of the syndicate, any loss declared by that syndicate: following the 
making of the contract shall be treated as if it were a declared profit. 


(4) A member may not make more than one claim under paragraph (2) above. 


Cessation of individual member's underwriting business—terminal loss relief 


14— (1) This regulation applies where a member ceases to carry on his: underwriting business, 
whether by reason of death or otherwise, and either— 
(a) his deposit at Lloyd’s is paid over to him or his personal representatives or assigns on or 
after lst January 1993, or 
(b) the last open year of account of any syndicate of which he is a member i is closed after 31st 
December 1992. 
(2) Notwithstanding section 179 or section 179A, or regulation 9 or 10 of these Regulations, the 
date on which the member’s underwriting business is permanently discontinued for the purposes 
of section 388 of the Taxes Act (carry-back of terminal losses) shall be deemed to be the Sth 
April in the last year of assessment in which profits or losses of that business which arise-directly 
from his membership of one or more syndicates, or from assets forming part of a [premium]! 
trust fund, fall to be included by virtue of the provisions of Chapter III. 


(3) No claim may be made by a member under section 388 of the Taxes Act until— 


(a) he has ceased to be a member under the rules or practice of Lloyd’s or, a Plier 
(b) he has given (and not withdrawn) notice of resignation of membership un under r the rules or 
practice of Lloyd’s. 


(4) A member may not make more than one claim under section 388 of the faa Act in respect 
of the same underwriting business. roome-shcsrsdw 


(5) For the purposes of paragraph (1)(b) above, the last open year of: account of a syndicate of 
which a person is a member shall be regarded as having closed either— \j Dart ezonieud 
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(a) when the member is treated under the rules or practice of Lloyd’s as having been 
discharged of all his liabilities in relation to that syndicate, whether by the syndicate closing its 
accounts or by the member or his personal representatives or assigns entering into a quota 
share contract; or 

(b) in a case where the member enters, or his personal representatives or assigns enter, into a 
quota share contract before the end of the closing year of the syndicate, at the end of the 
underwriting year in which the contract is made. 


(6) For the purposes only of determining the last year of assessment under paragraph (2) above 
in any case where the member enters into a quota share contract in relation to a syndicate before 
the end of the closing year of the syndicate, any loss declared by that syndicate following the 
making of the contract shall be treated as if it were a declared profit. 

Amendments—! Word in para (2) substituted by the Financial Services and Markets Act 2000 (Consequential Amend- 


ments) (Taxes) Order, SI 2001/3629 art 139 with effect from 1 December 2001, immediately after the coming into force of 
the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 


Cessation of individual member's underwriting business by reason of death—winding up of 
old-style special reserve fund 

15— (1) In any case where— 

(a) a member ceases to carry on his underwriting business by reason of his death; 

(b) the member’s final year of assessment, ascertained in accordance with the provisions of 

cauapter Ill and these Regulations, is the year 1992—93 or any subsequent year of assessment; 

an 

(c) prior to his death'no new-style fund had been set up in relation to the member; 
subsection (4) of section 175 of the Finance Act 1993 (winding-up of old-style fund) shall apply 
as if paragraph (b) of that subsection was omitted. 
(2) In paragraph (1) above, “new-style fund” and “old-style fund” have the meanings given by 
paragraph 12(1) of Schedule 20. 


Cessation of corporate member's underwriting business—final underwriting year 

16— (1) Where a corporate member ceases to carry on its underwriting business, whether by 
reason of being wound up or otherwise, its final underwriting year shall, in the cases specified in 
paragraphs (2) to (5) below, be ascertained in accordance with the provisions of those 
paragraphs. 
(2) In any case where a letter is issued by the Membership Department of Lloyd’s to the 
corporate member or its agent inviting an application for the repayment of the corporate 
member’s deposit, the corporate member’s final underwriting year shall be not later than the 
underwriting year in which falls the date which is 180 days after the date of issue of the letter. 
(3) In any case where the corporate member’s deposit at Lloyd’s is paid over to a person other 
than the corporate member, its final underwriting year shall. be the underwriting year in which 
its deposit is so paid over or, where paragraph (2) above applies and the underwriting year 
specified in that paragraph is earlier, that earlier underwriting year. 
(4) In any case where the corporate member or another person is released from any arrangement 
entered into by the corporate member or that person in order to satisfy the requirement on the 
part of the corporate member to provide a deposit at Lloyd’s, the corporate member’s final 
underwriting year shall, except in a case to which paragraph (5) below applies, be the 
underwriting year in which the release occurs. 
(5) In any case where the corporate member’s deposit at Lloyd’s is extinguished or released 
before the last open year of account of any syndicate of which it is a member is closed, the 
corporate member’s final underwriting year shall be either— 

(a) the underwriting year next following the underwriting year in which the last open year of 

account of any syndicate of which it was a member is closed or, if later, 

(b) the underwriting year in which the corporate member ceases to be a member of Lloyd’s 

under the rules or practice of Lloyd’s. 
(6) For the purposes of this regulation, the last open year of account of a syndicate of which a 
person is a corporate member shall be regarded as having closed when the member is treated 
under the rules or practice of Lloyd’s as having been discharged of all its liabilities in relation to 
that syndicate, whether by the syndicate closing its accounts or by the member entering into a 
quota share contract. ) 


SUPPLEMENTAL 


~ Revocations . 
17— (1) The Lloyd’s. Underwriters (Tax) Regulations 1974, the Lloyd’s Underwriters (Tax) 
(No 2) Regulations 1974 and the Lloyd’s Underwriters (Schedule 19A to the Income and 
Corporation Taxes Act 1988) Regulations 1990 are hereby revoked. 


(2) A claim made under regulation 21 of the Lloyd’s Underwriters (Tax) Regulations 1974 which 
was valid for the purposes of that regulation immediately before the coming into force of these 


SIS 


1995/351 reg 17 Statutory Instruments 10210 


Regulations but which had not been finally determined at that time (“a pending claim”) shall 
have effect as if made under regulation 13 of these Regulations, and accordingly references in 
that regulation to a claim shall be construed as including references to a pending claim. 


1995/352 
Lloyd’s Underwriters (Tax) (1992-93 to 1996-97) Regulations 1995 


Note—These Regulations are now spent. 


1995/353 
Lloyd’s Underwriters (Special Reserve Funds) Regulations 1995 


Made by the Commissioners of Inland Revenue under FA On ss 182(1)(c), (4), 184(1), (3), 


Sch 20 paras 3(2), 4(8), 5(10), 6(1), (3), 11(5) 
Made . . veh ey aah a. «ad ed Rebriara los 
Laid before the House of Commons wot, athe y eles © LOSRED RVs ee 
Coming into Force. 2). 3.) 3s es SE eG more 
Commentary—Simon's Taxes E5.645. 


Citation, commencement and effect 


1 These Regulations may be cited as the Lloyd’s Underwriters (Special Reserve Funds) 
Regulations 1995, shall come into force on 9th March 1995 and, except as otherwise provided by 
these Regulations, shall have effect for the year 1992-93 and subsequent years of assessment. 


Interpretation 
2 In these Regulations “Schedule 20” means Schedule 20 to the Finance Act 1993. 


Syndicate profit or loss—modification of definition—running-off syndicates 
Sue 
Note—Reg 3 amends FA 1993 Sch 20, para 1(2). 


Cash calls—running-off syndicates—modification of paragraph 4 of Schedule 20 
4... 
Note—Reg 4 amends FA 1993 Sch 20, para 4. 


Payments into or out of special reserve fund—prescribed periods 


5— (1) The period prescribed for the purposes of paragraph 3(1) of Schedule 20 is the period 
which begins on Ist January in the calendar year in which the profits and losses comprising the 
syndicate profit made by the member for the underwriting year concerned are declared and ends 
on 31st October in that calendar year or, if earlier, on the date on which payment is made to or 
on behalf of the member of an amount representing any part of the syndicate profit made by 
the member for that underwriting year. 


(2) The period prescribed for the purposes of any payments required by paragraph 4(1) of 
Schedule 20— 


(a) where the accounts of the syndicate have remained open beyond the end of the closing 
year and the cash call concerned is made— 
(i) in respect of an underwriting year determined by reference to paragraph 1(2)(c) [of 
Schedule 20]', and 
(ii) in a calendar year (“the relevant calendar year”) after the end of the closing year, 


is the period which begins on Ist January in the relevant calendar year and ends on the date 
which is 90 days after the date on which the cash call is made on the member; 


(>) in any other case, is the period which begins on Ist January in the calendar year next but 
one preceding the underwriting year which is the closing year for the syndicate concerned and 
ends on the earlier of the following dates, namely— 


(i) the date which is 90 days after the date on which the cash call concerned is made on the 
member, and 
(ii) the date which is 90 days after the end of the closing year. 


(3) The period prescribed for the purposes of any payments required by paragraph 4(2) of 
Schedule 20 is the period which begins on Ist January in the calendar year in which the profits 
and losses comprising the syndicate profit or loss of the member for the underwriting year 
concerned are declared and ends on the earlier of the following dates, oa Li 


(a) 31st October in that calendar year; 

(b) where there is a syndicate profit made by the member for the underwriting year FebReeRIeD 
the date on which payment is made to or on behalf of the member of an amount representing 
any part of that profit. 6 
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(4) The period prescribed for the purposes of any payment required by paragraph 4(3) of 
Schedule 20 is the period of 90 days following the date on which the stop-loss payment is made 
to the member in respect of his syndicate loss. 


(5) The period prescribed for the purposes of any payments required by paragraph 4(6) of 


Schedule 20 is the period of 90 days following the date on which the whole or part of the 
stop-loss payment made to the member is repaid by him. 


(6) The period prescribed for the purposes of any payments required by paragraph 5(1) of 
Schedule 20 is the period which begins on Ist January in the calendar year in which the profits 
and losses comprising the syndicate loss sustained by the member for the underwriting year 
concerned are declared and ends on 31st October in that calendar year. 


(7) The period prescribed for the purposes of any payment required by paragraph 5(4) of 
Schedule 20 is the period of 90 days following the date on which the stop-loss payment is made 
‘to the member in respect of his syndicate loss. 

(8) The period prescribed for the purposes of any payments required by paragraph 5(7) of 
Schedule 20 is the period of 90 days following the date on which the whole or part of the 
stop-loss payment made to the member is repaid by him. 

(9) The period prescribed for the purposes of any payments required by paragraph 6(2) of 
Schedule 20 is the period of 90 days following the last day of the underwriting year in respect of 
which the valuation giving rise to the payments is made. 


Amendments—! Words in para (2) substituted by the Lloyd’s Underwriters (Special Reserve Funds) (Amendment) 
Regulations, SI 1995/1185 reg 3 with effect from 23 May 1995. 


Valuation of special reserve fund 

6— (1) Paragraph (2) below prescribes the manner in which the value of a member’s special 
reserve fund as at the end of an underwriting year shall be determined, and paragraph (3) below 
prescribes the matters which, in addition to the value of the fund, are to be stated by the fund 
manager in his report to the member of the value of the fund. 
(2) The value of the fund shall be determined so as to be in accordance with— 

(a) the market value of the assets of the fund, and 

(b) the rules of Lloyd’s relating to the method of valuation of the fund. 
(3) The matters prescribed are— 

(a) the amount of any payment made in the underwriting year to which the valuation relates 

under any of the paragraphs of Schedule 20 specified in paragraph (4) below, and 

(b) the date on which each such payment was made. 
(4) The paragraphs specified are paragraphs 3(1), 4(1), (2), (3) and (6), 5(1), (4) and (7), 6(2) and 
a(1)s 
(5) This regulation shall have effect for the underwriting year 1994 and subsequent underwriting 
years. 


Cessation of underwriting business—modifications of Part I of Schedule 20 
{7— (1) For the purposes of the Income Tax Acts and these Regulations— 

(a) references in paragraphs 1, 3 to 6, 8 and 10 of Schedule 20 to a member, other than 
references relating to a member's special reserve fund, shall be construed, in the circumstances 
specified in paragraph (2) below and unless the context otherwise requires, as including 
references to the member’s personal representatives; _ ; 
(b) references in those paragraphs to a member’s special reserve fund shall be construed, in 
the circumstances specified in paragraph (2) below and unless the context otherwise requires, 
as including references to income arising after the death of the member from assets of the 
fund and retained by the trustees, and profits arising from the investment of that income. 


(2) The circumstances specified in this paragraph are where— 

(a) the member dies on or after 6th April 1994, and £- 

(b) the member’s personal representatives carry on his underwriting business after his death. 
(3) This regulation shall have effect— 

(a) in its application to paragraphs 1, 3 to 6 and 8 of Schedule 20, for the year 1994-95 and 


subsequent years of assessment; 
(6) in its application to paragraph 10 of Schedule 20, for the year 1997-98 and subsequent 


years of assessment.] 


Amendments—This regulation substituted together with reg 7A for reg 7 as originally enacted by the Lloyd’s Underwriters 
(Special Reserve Funds) (Amendment) Regulations, SI 1995/1185 reg 4 with effect from 23 May 1995. 


(7A— (1) Paragraph 9 of Schedule 20 (tax exemption for profits arising from assets of fund) 
shall apply with the modifications specified in paragraphs (2) and (3) below. 
(2) In sub-paragraph (1) after the words “special reserve fund” there shall be inserted the words 


“or arising after the death of the member from the investment of income retained by the 
trustees”. 
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(3) In sub-paragraphs (2) and (3) after the words “special reserve fund” in both places where they 
occur there shall be inserted the words “or arising after the death of the member as oo in 
sub-paragraph (1) above”. 

(4) This regulation shall have effect for the year 1994-95 and subsequent years of Hisesentent 


Amendments—! This regulation substituted together with reg 7 for reg 7 as originally enacted by the Lloyd’s Underwriters 
(Special Reserve Funds) (Amendment) Regulations, SI 1995/1185 reg 4 with effect from 23 May 1995. 


8... 


Note—Reg 8 amends FA 1993 Sch 20, para 11 (and has been amended by SI 1995/1185 reg 5 with effect from the year 
1994-95). 


1995/917 
Profit-Related Pay (Shortfall Recovery) Regulations 1995 


Note—These Regulations lapsed on the repeal of the enabling authority by FA 1997 ss 61(2), 113, Sch 18 Pt; VI(3), with 
effect in relation to any payment made by reference to a profit period beginning on or after 1 January 2000. 


1995/1370 
Deposit-Takers (Interest Payments) (Discretionary or Accumulation. Trusts) 
Regulations 1995 


Revocation—These Regulations revoked by ITA 2007 s 1031, Sch 3 Ptl, with effect for income tax purposes from 6 April 
2007, and for corporation tax purposes for accounting periods ending after 5 April 2007. 


1995/1730 
Insurance Companies (Taxation of Reinsurance Business) Regulations 1995 


Made by the Commissioners of Inland Revenue under TA 1988, ss 431C(1), 439A, 
442A(2)-(6), FA 1995 Sch 8, para 58 


Madea Smrmmrmrmnaumm nT Fig) f28 5° 2) 2 
Laid before the House of a ommons” ef 2E 2D IC Neate BOA lyst 1 ODS 
Coming into Force . . . . bim..bat of) Jo Gees Sal 1S 


Commentary—Simon’'s Taxes D7.515, D7.542. 


Citation, commencement and effect 


1 These Regulations may be cited as the Insurance Companies (Taxation’ of Reinsurance 
Business) Regulations 1995, shall come into force on 28th July 1995, and shall have effect with 
respect to accounting periods beginning on or after Ist January 1995. 


Interpretation 
2 In these Regulations unless the context otherwise requires— 


“accounting period” means an accounting period of a cedant company during which a 
reinsurance arrangement is in force; 

“basic life assurance and general annuity business” has the meaning given by section 431F of 
the Taxes Act; j 

“the Board” means the Commissioners of Inland Revenue;* 

[“deposit-back arrangement” has the meaning given to “deposit back arrangements” by 
section 431(2) of the Taxes Act;]* 

[“EEA Agreement” and “EEA State” have the meanings given in Schedule 1 to the Interpre- 
tation Act 1978;) 

[“expense risk” means the risk that the amount of expenses attributable to a ‘poliey. or contract 
over its duration is greater than the amount expected by the cedants iach are when it 
entered into the policy or contract]! 


ty Gas business transfer scheme” has the meaning given by section 431(2) of the Taxes 

te 

[‘ ‘internal linked fund” has the meaning given by section 431(2) of the Taxes Act}? 

“investment return” means the investment return to be: treated as accruing) to. a cedant 
company in respect of a policy pursuant to subsection (1) of section 442A.in an accounting 
perio 

“linked assets” has the meaning given by section 432ZA(1) of the Taxes Act, and “non-linked 
assets” means assets other than linked assets; 

“linked business” means business which comprises the effecting and carrying out by an 
insurance company of policies where benefits provided for under each policy are to be 
determined by reference to the value of linked assets; 

“morbidity risk” in relation to a policy means the risk that the person whose life i is insured by 
the policy will suffer any sickness, accident or infirmity; ~ oe 

“mortality risk” in relation to a policy means the risk that the Spr whose life is insured by 
the policy will die; oii andere we 
“periodical return” has the meaning given by section 431(2) of the Taxes Act; .“eestau 
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“policy” includes an annuity contract: 

[“the Prudential Sourcebook (Insurers)” has the meaning given by section 431(2) of the Taxes 
Act;]? 

“reinsurance arrangement” means a reinsurance arrangement to which section 442A applies; 

“relevant profits” has the meaning given by section 88(3) of the Finance Act 1989; 

“section 431C”, “section [431G]}*” and “section 442A” mean respectively section 431C, section 
[431G}> and section 442A of the Taxes Act; 

“90% subsidiary” means a body corporate 90 per cent or more of whose ordinary share 
capital is owned directly or indirectly by another body corporate; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 

\mendments—' Definitions of “expense risk” and “insurance business transfer scheme” inserted by the Insurance 
Companies (Taxation of Reinsurance Business) (Amendment No 2) Regulations, SI 2003/2573 regs 2, 3(a), (b) with effect 
for periods of account beginning after 31 October 2003: SI 2003/2573 reg 1(2). 

_ Definition of “the Prudential Sourcebook (Insurers)” inserted by SI 2003/2573 regs 2, 3(c) with effect for periods of 

y account beginning after 31 December 2000: SI 2003/2573 reg 1(3). 

Definitions “ ‘EEA Agreement’ and ‘EEA State’ ”, “internal linked fund”, and reference in definition of “section 431G”, 
substituted, by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regulations, SI 2007/2087 
regs 2, 3 with effect for periods of account beginning on or after 1 January 2007 and ending on or after 13 August 2007: 
SI 2007/2087 reg 1(1), (2). 

Definition of “the Board” revoked, and definition of “deposit-back arrangement” substituted, by the Insurance 
Companies (Taxation of Reinsurance Business) (Amendment) Regulations, SI 2008/1944 regs 2, 3 with effect in relation 
to accounting periods beginning on or after 1 January 2008. Substituted definitions previously read as follows— 

*“deposit-back arrangement” means an arrangement whereby an amount is deposited with the cedant company by the 
reinsurer; 
“inspector” includes any officer of the Board;’. 

Definition of “inspector” revoked by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) (No 2) 

Regulations, SI 2008/2670 regs 2, 3 with effect from 29 October 2008. That definition previously read as follows— 
*“ “inspector” means any officer of Revenue and Customs;’. 


Calculation of investment return in sole accounting period 


+ (1) Where the period during which a reinsurance arrangement is in force falls wholly within 
| single accounting period, the amount of the investment return in that accounting period (“I’’) 
hall be calculated in accordance with the formula— 


I=(C-P)xR 
vhere— 
[C is the aggregate of— 


(a) so much of any amount payable by the reinsurer to the cedant company during that 
accounting period as a result of the death, illness, or infirmity of, or accident'to, any person 
as does not exceed the amount which would have been paid by the reinsurer if the policy 
had been surrendered immediately before the death, illness, or infirmity of, or accident to, 
that person, and 

(6) other amounts paid by the reinsurer to the cedant company during that accounting 
period, being sums paid by way of commission or as a result of the surrender in whole or in 
part of the rights under the policy or otherwise, but excluding any sum which forms part of 
the relevant profits of the cedant company or is paid by way of commission that has been 
[charged to tax under section 85 of the Finance Act 1989*}]'; 


P is the aggregate of the sums paid by the cedant company to the reinsurer during that 
accounting period by way of premium [or otherwise, or treated as paid where that company 
makes a payment to another person, and in pursuance of any arrangements that other person 
or a person connected with it (within the meaning of section 839 of the Taxes Act 1988) puts 
the reinsurer in funds]?; and 

R is the percentage rate of return prescribed by paragraph (2) below. 


2) The percentage rate of return prescribed is 100 per cent. 


‘ommentary—Simon’s Taxes D7.544. 
.mendments—! Words substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulation, SI 1996/1621 regs 2, 3, with effect with respect to accounting periods beginning on or after | January 1995. 

Words in the definition of P in para (1) inserted by the Insurance Companies (Taxation of Reinsurance Business) 
(Amendment No 2) Regulations, SI 2004/2257 regs 2, 3 with effect from 15 September 2004. 

Words in the definition of C in para (1) substituted by the Finance Act 2004, Sections 38 to 40 and 45 and Schedule 6 
(Consequential Amendment of Enactments) Order, SI 2004/2310 art 2, Schedule para 74(1), (2) with effect from 
28 September 2004. This amendment has effect for accounting periods beginning on or after | April 2004, subject to the 

_ transitional provisions set out in FA 2004 ss 43, 44. 

In para (1), in the definition of “C”, in para (b) words revoked, by the Insurance Companies (Taxation of Reinsurance 
Business) (Amendment) Regulations, SI 2008/1944 regs 2, 4 with effect in relation to accounting periods beginning on or 
after 1 January 2008. 


Calculation of investment return in first accounting period 


| Where the period during which a reinsurance arrangement is in force falls within more than 
ne accounting period, the amount of the investment return in the first accounting period (“I,”) 
hall be calculated in accordance with the formula— 

pietaran I,=(P-C)xR 

vhere— © . 

» is the aggregate of the sums paid by the cedant company to the reinsurer during that 
ccounting period by way of premium or otherwise[, or treated as paid where that company 
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makes a payment to another person, and in pursuance of any arrangements that other person 01 
a person connected with it (within the meaning of section 839 of the Taxes Act 1988) puts th 
reinsurer in funds}? ...*; 


C is the aggregate of the sums paid by the reinsurer to the cedant company during tha 
accounting period by way of commission or as a result of the surrender in part of the right: 
under the policy or otherwise [(but excluding any such sums paid by way of a loan or otherwis« 
creating a debt such as is mentioned in paragraph [9(3)}*(a)(i) of Appendix 9.4 of the Prudentia 
Sourcebook (Insurers))]!; and 


R is the percentage rate of return prescribed by regulation 7(2); 
but where [C is greater than P]', taking the amount to be zero. 


Commentary—Simon's Taxes D7.544. 

Amendments—! Words inserted and substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amend 
ment No 2) Regulations, SI 2003/2573 regs 2, 4 with effect for periods of account beginning after 31 December 2000 
SI 2003/2573 reg 1(3). 

2 Words in definition of P (which were inserted by SI 2003/2573) revoked, and words inserted, by the Insurance Companie 

(Taxation of Reinsurance Business) (Amendment No 2) Regulations, SI 2004/2257 regs 2, 4 with effect for accountin; 
periods beginning on or after 1 January 2003: SI 2004/2257 reg 1(2). 
However, notwithstanding SI 2004/2257 reg 1(2), no amount shall be treated as an amount of investment return given b' 
this regulation for an accounting period ending before 1 January 2004 if that amount arises solely by virtue of th 
amendment made to this regulation by SI 2004/2257 reg 4(3) (ie the insertion of words in the definition of P) 
SI 2004/2257 reg 1(3). 

> Reference in definition of C substituted, by the Insurance Companies (Taxation of Reinsurance Business) (Amendment 
Regulations, SI 2007/2087 regs 2, 4(a) with effect for periods of account ending on or after 31 January 2005: SI 2007/208 
reg 1(1), (3). 


Calculation of investment return in second and subsequent accounting periods other than final 
accounting period 


5— (1) Where the period during which a reinsurance arrangement is in force falls within mor 
than one accounting period, the amount of the investment return in the second or am 
subsequent accounting period other than the final accounting period (“I,,”) shall be calculated i 
accordance with the formula— 

i a die i C,) “te I,-1) xR 
where— 


P, is the aggregate of the sums paid by the cedant company to the reinsurer during tha 
accounting period and earlier accounting periods by way of premium or otherwise[, or treated a 
paid where that company makes a payment to another person, and in pursuance of an 
arrangements that other person or a person connected with it (within the meaning of section 83: 
of the Taxes Act 1988) puts the reinsurer in funds}* ...*; 


C,, is the aggregate of the sums paid by the reinsurer to the cedant company during tha 
accounting period and earlier accounting periods by way of commission or as a result of th 
surrender in part of the rights under the policy or otherwise [(but excluding any such sums pa 
by way of a loan or otherwise creating a debt such as is mentioned in paragraph [9(3)]° (a)(i) o 
Appendix 9.4 of the Prudential Sourcebook (Insurers))}*; 


I, 1s the aggregate amount of the net investment return in previous accounting periods, that i 
to say, net of tax [at the appropriate rate or rates prescribed]! by paragraph (2) below; and 


R is the percentage rate of return prescribed by regulation 7(4) or (6), as the case may be; 
but where [((Pn — Cn) + In-1)]° is less than zero, taking the amount to be Zero. 
[(2) The rates prescribed by this paragraph are— . 


(a) as respects an accounting period ending before the financial year 1996, the rate applicabl 
in accordance with section 88(1) of the Finance Act 1989; 

(b) as respects an accounting period commencing in or after the financial year 1996 [an 
ending before the financial year 2003], the rate applicable in accordance with section 88A(1 
of the Finance Act 1989; 

(c) as respects an accounting period part of which falls in the financial year 1995 (“the 199. 
part”) and part in the financial year 1996 (“the 1996 part’), the rate applicable in accordanc 
with section 88(1) of the Finance Act 1989 in relation to the proportion of the amount of th 
investment return attributable to the 1995 part, and the rate applicable in accordance wit! 
section 88A(1) of that Act in relation to the proportion of the amount of the investmen 
return attributable to the 1996 part.]! 

[(d) as respects an accounting period commencing in or after the financial year 2003, the rat 
applicable in accordance with section 88(1) of the Finance Act 19893? 

[(e) as respects an accounting period part of which falls in the financial year 2002 (“the 200. 
part”) and part in the financial year 2003 (“the 2003 part”), the rate applicable in accordance 
with section 88A(1) of the Finance Act 1989 in relation to the proportion of the amount o 
the investment return attributable to the 2002 part, and the rate applicable in accordance wit! 
section 88(1) of that Act in relation to the proportion of the amount of the investment retur1 
attributable to the 2003 part.]? vie’ i 


Commentary—Simon's Taxes D7.544. bored gnihyooo: 


: 
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ross references—Insurance Companies (Taxation of Reinsurance Business) (Amendment No 2) Regulations, SI 2004/2257 
reg 1(4) (for the purposes of computing In-1 in SI 1995/1730 reg 5 in respect of an amount of investment return to which 
Ee 2004/2257 reg 1(3) applies (see note 4 below), the rate of tax prescribed by virtue of para (2) above shall be treated as 
nil). 

mendments—! Words in para (1), and para (2), substituted by the Insurance Companies (Taxation of Reinsurance 
Business) (Amendment) Regulations, SI 1996/1621 regs 2,4, with effect with respect to accounting periods beginning on 
or after 1 January 1995. 

Words in sub-para (2)(b) inserted, and sub-paras (2)(d), (e) inserted, by the Insurance Companies (Taxation of 
Reinsurance Business) (Amendment) Regulations, SI 2003/1828 regs 1(2), 3 with effect for accounting periods ending in 
the financial year 2003, and subsequent financial years. 

Words inserted and substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment No 2) 
Regulations, SI 2003/2573 with effect for periods of account beginning after 31 December 2000: SI 2003/2573 reg 1(3). 
In para (1), words in definition of P,, (which were inserted by SI 2003/2573) revoked, and words inserted, by the Insurance 

Companies (Taxation of Reinsurance Business) (Amendment No 2) Regulations, SI 2004/2257 regs 2, 4 with effect for 
accounting periods beginning on or after 1 January 2003: SI 2004/2257 reg 1(2). 
However, notwithstanding SI 2004/2257 reg 1(2), no amount shall be treated as an amount of investment return given by 
SI 1995/1730 reg 4 for an accounting period ending before 1 January 2004 if that amount arises solely by virtue of the 
amendment made to that regulation by SI 2004/2257 reg 4(3) (ie the insertion of words in the definition of P): 
SI 2004/2257 reg 1(3). 

In para (1), reference in definition of Cn substituted, by the Insurance Companies (Taxation of Reinsurance Business) 
(Amendment) Regulations, SI 2007/2087 regs 2, 4(b) with effect for periods of account ending on or after 31 January 
2005: SI 2007/2087 reg 1(1), (3). 


Calculation of investment return in final accounting period 


— (1) Where the period during which a reinsurance arrangement is in force falls within more 
1an One accounting period, the amount of the investment return in the final accounting period 
; the amount by which, the profit over the whole period during which the policy and the 
sinsurance arrangement was in force (“the whole period”) exceeds the aggregate of the amounts 
f the investment returns [treated as accruing]! in earlier accounting periods. 


”) For the purposes of paragraph (1) above, the profit over the whole period is the amount by 
yhich the aggregate of the amounts specified in paragraph (3) below exceeds the aggregate of all 
mounts paid to the reinsurer by way of premiums in respect of the policy. 


3) The amounts specified in this paragraph are— 


(a) any amount payable by the reinsurer to the cedant company as a result of the maturity of 
the policy concerned; 

(6) so much of any amount payable by the reinsurer as a result of the death, illness, or 
infirmity of, or accident to, any person as does not exceed the amount which would have been 
paid by the reinsurer if the policy had been surrendered immediately before the death, illness, 
infirmity or accident; 

(c) any amount payable by the reinsurer as a result of the surrender in whole of the rights 
conferred by the policy; 

(d) any amount payable by the reinsurer as a result of the surrender in part of the rights 
conferred by the policy; 

(e) any amount not falling within any of sub-paragraphs (a) to (d) above which is payable by 
the reinsurer to the cedant company in respect of the policy, other than an amount which— 


(i) forms part of the relevant profits of the cedant company, or 
(ii) is paid by way of commission that has been [charged to tax under section 85 of the 
Finance Act 1989?.). 


4) For the purposes of paragraph (1) above, the aggregate of the amounts of the investment 
sturns treated as accruing in earlier accounting periods are the amounts treated as accruing in 
10se accounting periods but— 


(a) prior to any setting off permitted by regulation 7A(2)(c), calculated in accordance with 
regulations 4 and 5 as if in regulation 7(7) the formula were— 


(X x 100)/Y; and 

(b) in any case falling within paragraph (10)(b)(ii1) of regulation 7, adjusted by such an 
amount as [is]* just and reasonable in the circumstances after taking into account the factor 
specified in paragraph (12)(d) of that regulation.]! 


ommentary—Simon's Taxes D7.544. 

mendments—! Words inserted, and para (4) inserted, by the Insurance Companies (Taxation of Reinsurance Business) 
(Amendment No 2) Regulations, SI 2003/2573 regs 2, 6 with effect for periods of account beginning after 31 December 
2000: SI 2003/2573 reg 1(3). ; ; 

Words in para (3)(e)(ii) substituted by the Finance Act 2004, Sections 38 to 40 and 45 and Schedule 6 (Consequential 
Amendment of Enactments) Order, SI 2004/2310 art 2, Schedule para 74(1), (3) with effect from 28 September 2004, This 
amendment has effect for accounting periods beginning on or after | April 2004, subject to the transitional provisions set 
out in FA 2004 ss 43, 44. ; ; : 1 

In para (3)(e)(ii), words revoked, by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations, SI 2008/1944 regs 2, 5 with effect in relation to accounting periods beginning on or after | January 2008. 

In para (4)(b), word substituted for words “the inspector determines to be”, by the Insurance Companies (Taxation of 
Reinsurance Business) (Amendment) (No 2) Regulations, SI 2008/2670 regs 2, 4 with effect from 29 October 2008. 


Prescribed percentage rates of return for the purposes of regulations 4 and 5 


— (1) Where the period during which a reinsurance arrangement is in force falls within more 
1an One accounting period, the percentage rate of return— 
(a) in relation to the first accounting period, is the rate prescribed by paragraph (2) below; 
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(b) in relation to any subsequent accounting period other than the final accounting period o: 
an accounting period falling within paragraph (6) below, is the rate prescribed by para: 
graph (4) below. 
(2) The rate prescribed by this paragraph is the rate (“R”) found by the formula— 
R=(D-E)xF 
G 
where— 
D is such percentage rate as is specified in any of paragraphs (7) to (10) below and is applicabk 
to the reinsurance arrangement concerned and, if more than such rate is so applicable, is the firs 
applicable rate specified in the order of those paragraphs; 
E is the percentage rate which results from applying the formula specified in paragraph (3 
below; 
F is the number of days in the first accounting period falling after the date prescribed: by 
regulation 8(2); and 
G is the number of days in that accounting period; 


> 


(3) The formula specified in this paragraph is— 
A 
Pe 
where— 
A is the amount of any payment made by the reinsurer to the cedant company which forms par 
of the relevant profits of that company for the first accounting period, other than a paymen 
which falls to be taken into account under these Regulations in calculating the investment returt 
to be treated as accruing to that company in that accounting period; and 
P and C have the meanings given by regulation 4. 
(4) The rate prescribed by this paragraph is the rate (“R”) found by the formula— 
R=(D-H) 
where— 
D has the meaning given by paragraph (2) above; and 


H is the percentage rate which results from applying the formula specified in paragraph (5 
below; 


5 


(5) The formula specified in this paragraph is— 
B 


(P, _ C,) de i a 
Where— 


B is the amount of any payment made by the reinsurer to the cedant company which forms par 
of the relevant profits of that company for the subsequent accounting period concerned, othe: 
than a payment which falls to be taken into account under these Regulations in calculating th 
investment return to be treated as accruing to that company in that ance potied: and 


P.,, C, and I,,_, have the meanings given by regulation 5(1). 


(6) In any case iyflire a subsequent accounting period other than the final accounting Bere i i 
less than 12 months in duration, the percentage rate of return prescribed i in relation to tha 
accounting period is the rate (“R”) found by the formula— borky 

JxK 


365 Piette 
where— 

J is the rate prescribed by paragraph (4) above, and 

K is the number of days in that accounting period. 

(7) In any case where— 


(a) assets by reference to the value of which benefits payable under othe reinsurance a arrange 

ment concerned are to be determined are held by the reinsurer in an ‘internal linked fund, o: 

by another company in an internal linked fund, or 

(b) such assets are held directly by the reinsurer, that is to say, without being appropriated tc 

an internal linked fund, 
the percentage rate of return specified is the rate, expressed as a fate per annum, git is founc 
by the formula— onan 


Xx 100 A ER RCE OF . 
( pe )xine relevant fraction’ r i thettag: orto i Glue 


invoeoos eno usd 
where— ut ori ruOooR J at! of nelisiot at (p) 


0217 Insurance Companies (Taxation of Reinsurance Business) 1995/1730 reg 7 


< is the amount of investment income arising from those assets for the accounting period 
oncerned, increased by the amount of any increase in the value of those assets which is 
jentified in the records of the reinsurer or (as the case may be) the other company, or reduced 
y the amount of any reduction in the value of those assets which is so identified; and 


‘is the mean of the value of those assets at the beginning and end of the accounting period 
oncerned, as identified in those records; 


4 


2 


7A) For the purposes of paragraph (7) above, the Relevant Fraction is— 


(a) ina case where, in finding X, the amount of investment income is increased by the amount 
of an increase in the value of the assets mentioned in sub-paragraphs (a) and (b) of that 
paragraph— 

(x — X1) 


xX 
(b) in a case where, in finding X, the amount of investment income is decreased by the 
amount of a reduction in the value of those assets and, after being so decreased, is not less 
than zero— 


(x2 — X1) 
y Soro sie 


X2 
(c) in a case where X is an amount that is less than zero— 


ey . 
| noone Bas Dies besa | hae : 
XD 

There— 


X is the same as for the purposes of that paragraph; 

/X1 is the amount included in the amount of investment income used in finding X which 
represents dividends and other distributions that are not chargeable to corporation tax by 
virtue of section 208 of the Taxes Act (which provides that dividends and other distributions 
of a company resident in the United Kingdom are not generally so chargeable); and 

X2 is the amount of investment income before it is decreased by the amount of any reduction 
in the value of the assets mentioned in sub-paragraphs (a) and (b) of that paragraph.|? 


3) In any case where— 


(a) there is in force a deposit-back arrangement as part of the reinsurance arrangement, and 
(b) the calculation of the rate of return on the deposit is capable of being expressed as a 
percentage rate per annum, 


ie percentage rate of return specified is such of the calculated rates of return on the deposit as 
applicable to a period which includes any part of the accounting period concerned and is 
apable of being expressed not later than six months after the end of that accounting period 
nd, if there is more than one such rate of return, is the average of those rates for periods 
eginning with the period which includes the date of commencement of the accounting period 
nd ending with the period which includes the date of the end of the accounting period. 


)) In any case where the policy being reinsured provides for a percentage rate of return which is 
xed or.is capable of being determined for the accounting period concerned not later than six 
onths after the end of that period, the percentage rate of return specified is that percentage 
ite plus 1 per cent. 


0) In any case not falling within paragraph (7), (8) or (9) above, the percentage rate of return 
ecified is either— 
[(a) the rate found by expressing the amount of the expected income from non-linked assets 
for the accounting period concerned as a percentage of the value of the total non-linked assets 
(other than assets not providing income) as identified in the relevant part of the periodical 
return of the cedant company specified in paragraph (11) below; or}? 
(b) where— 
(i), that periodical return contains no relevant part, or 
(ii) the cedant company is not required to make a periodical return, or 
(iii) the cedant company shows that in the, circumstances the calculation specified in 
sub-paragraph (a) above would not produce a reasonable result, 


ich rate as [is]> just and reasonable in the circumstances after taking into account the factors 
ecified in paragraph (12) below. 

1) The periodical return specified in this paragraph is the periodical return for the period of 
scount immediately preceding the period of account in which the accounting period concerned 
ls, and “the relevant part” of that return means— 

(a) in the case of a cedant company [which is resident]* in the United Kingdom, the part 
which shows the expected income from non-linked assets in respect of the whole of the 
company’s [long-term]! business; ad Fy 

(b) in the case of a cedant company which is an overseas life insurance company— 
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(i) the part which shows the expected income from non-linked assets of the company’s 
{long-term insurance]! fund relating exclusively to business carried on through a [permanent 
establishment}* in the United Kingdom or, if there is no such part, 

(ii) the part which shows the expected income from non-linked assets of the company’s 
{long-term insurance]! fund relating exclusively to business carried on through [permanent 
establishments]* in the United Kingdom and EEA States taken together. 


(12) The factors specified in this paragraph are— 
(a) the nature of the policy concerned; ' ; 
(b) the rate of interest assumed by the cedant company in determining the valuation of its 
liabilities in respect of the policy for the purposes of its periodical return; 
(c) any undertaking by the cedant company with respect to— 
(i) the nature of the assets in which the premiums it receives will be invested, or 
(i) the rate of return which it is offering or has offered on that or any similar policy[; 


(d) the extent to which the reinsurer is in receipt of dividends and other distributions which— 


(i) arise from assets held by the reinsurer which may reasonably be regarded as related te 
the reinsurance arrangement in question; and _ ; 
(ii) are not chargeable to corporation tax by virtue of section 208 of the Taxes Act.]? 


(13) An appeal may be brought against a determination of the inspector under [regulation 6(4)(b) 
or ]? paragraph (10)(b) above by giving written notice to the inspector within 30 days of receipt oy 
written notice of the decision. 

(14) An appeal under paragraph (13) above shall lie to the Special Commissioners who may confirn 
or vary the determination appealed against (whether or not the variation is to the advantage of the 
appellant).° 


Commentary—Simon’'s Taxes D7.544. 

Amendments—! Words in para (11) substituted by the Financial Services and Markets Act 2000 (Consequential Amend. 
ments) (Taxes) Order, ST 2001/3629 art 140 with effect from 1 December 2001, immediately after the coming into force of! 
the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 

2 Words in paras (2), (4), (7) revoked, formula in para (7) substituted, para (7A) inserted, sub-para (10)(a) substituted, anc 
sub-para (12)(d) and words in para (13) inserted, by the Insurance Companies (Taxation of Reinsurance Business. 
(Amendment No 2) Regulations, SI 2003/2573 regs 2, 7 with effect for periods of account beginning after 31 Decembei 
2000: SI 2003/2573 reg 1(3). 

Formula in sub-para (7A)(c) substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 3) Regulations, SI 2003/2642 with effect for periods of account beginning after 31 December 2000. 

In para (11), in sub-para (a), words substituted for words “whose head office is”, in sub-para (6)(i), words substituted fo: 
words “branch or agency”, and in sub-para (b)(ii), words substituted for words “branches and agencies” by the Insurane« 
Companies (Taxation of Reinsurance Business) (Amendment) Regulations, SI 2008/1944 regs 2, 6 with effect in relatior 
to accounting periods beginning on or after | January 2008. 

> In para (10), word substituted for words “the inspector determines to be”, and paras (13), (14) revoked, by the Insurance 
Companies (Taxation of Reinsurance Business) (Amendment) (No 2) Regulations, SI 2008/2670 regs 2, 5 with effect fron 
29 October 2008. 


3 


4 


[Treatment of amounts of investment return which are less than zero 


7A— (1) This regulation applies where the amount of investment return on a policy or contract 
as calculated in accordance with regulation 3, 4 or 5, is less than zero (“the negative amount”). 


(2) The negative amount may be set off in the following order against the following amounts— 


(a) first, the amount of any income (other than any investment return which is treated undet 
these Regulations as accruing) which— 
(i) accrues in the same accounting period as that in which the negative amount is treated 
as accruing; and =a 
(ii) is referable to basic life assurance and general annuity business and is charged to tay 
under Case VI of Schedule D; 
(b) secondly, the amount of any investment return which— 
(i) is treated under these Regulations as accruing in the same accounting period as that in 
which the negative amount is treated as accruing; and 
(ii) 1s more than zero; and 
(c) thirdly, the amount of any investment return which is treated under these Regalations as 
accruing— 
(i) in an accounting period subsequent to that in which the posite amount ~ treated as 
accruing; and 
(ii) in respect of the same policy or contract as that in respect of which the negative 
amount is treated as accruing; 
and is more than zero. 


(3) Any setting off under paragraph (2)(c) above shall, so far as possible, seduce amounts 
accruing in an earlier accounting period before reducing amounts accruing in a later one. 


(4) Except as is provided for by paragraph (2) above, the negative amount shall be treated for the 
purposes of section 396 of the Taxes Act as if it were zero.]! wus” bes ziisi 


[(5) Where section 442A of the Taxes Act applies to the life or hentia’ basinal carried on by 
friendly societies subject to the modification prescribed by regulation 19 of the Friend} 
Societies (Modification of the Corporation Tax Acts) Regulations 2005, this regulation: “shall 
have effect as if the reference in paragraph (2)(a)(ii) above to basic life assurance and general 
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annuity business were a reference to taxable basic life assurance and general annuity business 
(within the meaning given by section 431(2) of the Taxes Act as modified by regulation 6 of 
those regulations).]* 


Commentary—Simon’s Taxes D7.544. 

Amendments—' This regulation inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 2) Regulations, SI 2003/2573 regs 2, 8 with effect for periods of account beginning after 31 December 2000: 
SI 2003/2573 reg 1(3). 

* Para (5) inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regulations, 
SI 2007/2087 regs 2, 5 with effect for periods of account beginning on or after | January 2007 and ending on or after 
13 August 2007: SI 2007/2087 reg 1(1), (2). 


Ascertainment of investment return—prescribed dates of payments made under 
reinsurance arrangements 


8— (1) For the purposes of ascertaining the investment return in each accounting period, the 
payments specified in paragraphs (2) to (6) below shall be treated as paid on the dates prescribed 
by those paragraphs in relation to the payment concerned. 


(2) In any case where under the reinsurance arrangement a premium or any other amount is 
payable to the reinsurer within 30 days of the date on which the first premium is paid to the 
reinsurer, the date prescribed as the date on which that premium or other amount is to be treated 
as paid is the date on which the first premium is paid. 
(3) In any case where under the reinsurance arrangement commission or any other amount is 
payable by the reinsurer in respect of the policy concerned at the same time as the first premium 
is paid to the reinsurer dr within 30 days of the date on which the first premium is paid to the 
reinsurer, the date prescribed as the date on which that commission or other amount is to be 
treated as paid is the date on which the first premium is paid. 
(4) In any case where under the reinsurance arrangement— 
| (a) a premium other than the first premium or a premium falling within paragraph (2) above, 
or any other amount not being an amount falling within paragraph (2) above, is paid to the 
reinsurer before the end of the accounting period in which the first premium is paid, or 
(6) commission or any other amount, not being commission or an amount falling within 
paragraph (3) above, is paid by the reinsurer to the cedant company before the end of that 
» accounting period, 
the date prescribed as the date on which that premium or other amount is to be treated as paid 
to the reinsurer, or that commission or other amount is to be treated as paid by the reinsurer, is 
the first day of the next accounting period. 
(5S) The dates prescribed as the dates on which any premium or any other amount paid to the 
feinsurer under the reinsurance arrangement, other than a premium or amount falling within 
paragraph (2) or (4)(a) above, is to be treated as paid are the following— 
(a) as to one half of the amount of the premium or other amount, the date on which the 
premium or other amount is paid; 
(b) as to the other half, the first day of the accounting period next following that in which the 
premium or other amount is paid. 
(6) The dates prescribed as the dates on which any commission or any other amount paid by the 
reinsurer under the reinsurance arrangement, not being commission or an amount falling within 
paragraph (3) or (4)(b) above, is to be treated as paid are the following— 
(a) as to one half of the commission or other amount, the date on which the commission or 
other amount is paid; 
(b) as to the other half, the first day of the accounting period next following that in which the 
commission or other amount is paid. 


Commentary—Simon’s Taxes D7.544. 


Exclusion of certain reinsurance arrangements from section 442A 

9— (1) There shall be excluded from the operation of section 442A any reinsurance arrangement 

in respect of a policy which falls within any of the descriptions prescribed by paragraphs (2) to 

[(4)]* below. 

(2) The description prescribed by this paragraph is of any reinsurance arrangement where— 

(a) both the cedant company and the reinsurer are insurance companies which are either 
resident in the United Kingdom or, as respects the reinsurance arrangement or, as the case 
may be, the business to which the reinsurance is attributable, are within the charge to 
corporation tax by virtue of section 11 of the Taxes Act; 
(b) the cedant company is a 90% subsidiary of the reinsurer, or the reinsurer is a 90% 
subsidiary of the cedant company, or each is a 90% subsidiary of another body corporate; and 
(c) the reinsurer is not a company which is charged to tax under Case I of Schedule D [by 
virtue of section 431G(3)(a) of the Taxes Act]’. 


(3) The description prescribed by this paragraph is of any reinsurance arrangement where— 


(a) the reinsurer is a company which in the relevant period is chargeable to tax under the laws 
of the territory in which it is domiciled or resident in respect of amounts to which the 
reinsurance arrangement gives rise; 


sIS 


1995/1730 reg 9 Statutory Instruments 10220 


(b) the head office of the reinsurer is in an EEA State; 

(c) the charge to tax in the relevant period is such a charge made otherwise than by reference 
to profits as (by disallowing their deduction in computing the amount chargeable) to require 
sums payable and other liabilities arising under reinsurance arrangements to be treated as 
sums or liabilities falling to be met out of amounts subject to tax in the hands of the reinsurer; 
(d) the rate of tax fixed for the purposes of that charge in relation to’the amounts subject to 
tax in the hands of the reinsurer (not being amounts arising or accruing in respect of 
investments that are of a particular description for which a special relief or exemption is 
generally available) has in the relevant period been at least 20 per cent; 

(e) none of the obligations of the reinsurer under the reinsurance arrangement to pay any 
sum or meet any other liability, other than obligations in respect of mortality risk or 
morbidity risk, has itself been the subject of a reinsurance arrangement; 

(f) no deposit-back arrangements are in force in respect of the reinsurance arrangement; and 
(g) the reinsurer is not subject in the relevant period to a restriction in the amount of the 
expenses which may be deducted in computing its liability to tax, where the restriction is 
calculated by reference to the amount of its profits. 


(4) The description prescribed by this paragraph is of any reinsurance arrangement under 
which— 


(a) 
[ (i) the mortality risk or the morbidity risk (but no other risk other than the expense risk) 
is being reinsured, or both the mortality risk and the morbidity risk (but no other risk other 
than the expense risk) are being reinsured, and]! 


(ii) no payment by way of surrender value is capable of being made by the reinsurer to the 
cedant company; or 


(b) either— 


(i) no profit such as is referred to in regulation 6(2) is capable of arising; or 
(ii) such profit is capable of arising only as a result of the death, illness or infirmity of, or 
accident to, a person or the lapsing of the policy. 


(4A) ...? 


(5) In paragraph (3) above, “the relevant period” means a period for which the reinsurer draws 
up accounts and which ends in or at the end of an accounting period of the cedant company or, 
if there is more than one such period ending in or at the end of the same accounting period, the 
period which is the first to end. 


(6) For the purposes of paragraph (4) above, the fact that a premium payable by the cedant 
company under the reinsurance arrangement is calculated so as to reflect a guarantee by that 
company under the terms of the policy that it will issue a different policy ata future date shall 
not be taken to mean that risks other than mortality risk or morbidity risk are being reinsured 
under the reinsurance arrangement. 


Commentary—Simon’s Taxes D7.543. 

Amendments—' Reference in para (1) substituted, sub-para (4)(a)(i) substituted, and para (4A) inserted, by the Insurance 
Companies (Taxation of Reinsurance Business) (Amendment. No 2) Regulations, SI 2003/2573 regs 2, 9 with effect for 
periods of account beginning after 31 October 2003: SI 2003/2573 reg 1(2). 

? Reference in para (1) substituted, and para (4A) revoked, by the Insurance Companies (Taxation of Reinsurance Business) 


(Amendment No 2) Regulations, SI 2004/2257 regs 2, 5 with effect for accounting periods beginning on or after 
1 November 2003: SI 2004/2257 reg 1(2). 

However, notwithstanding SI 2004/2257 reg 1(2), no amount shall be treated as an amount of investment return given by 
STI 1995/1730 reg 4 for an accounting period ending before | January 2004 if that amount-arises solely by virtue of the 
amendment made to that regulation by SI 2004/2257 reg 4(3) (ie the insertion of words in the definition of P): 
SI 2004/2257 reg 1(3). 


> In para (2)(c), words inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regulations, 
SI 2008/1944 regs 2, 7 with effect in relation to accounting periods beginning on or after 1 January 2008. 


Exclusion of policy and contract from section 442A 
10{— (1)]' There shall be excluded from the operation of section 442A— 
[((a) any policy which evidences a contract of long-term insurance which is neither—_- 


(i) a qualifying contract of insurance, nor i 
(ii) a reinsurance contract; and]! oo 


(b) any annuity contract under which— 


(1) payment of the annuity is to commence not later than 12 months ae the date of the 
contract, and HOt 
(ii) no surrender value is capable of being produced. nl 


((2) In paragraph (1)(a) above, “contract of long-term insurance’ * means any contr trac CuRieh falls 
within Part 2 of Schedule 1 to the Financial Services and Markets Act 2 (Regulated 
Activities) Order. 2001 and “qualifying contract jes insurance” has the meaning von by 
article 3(1) of that Order.]! IIASA 4 (63 


Commentary—Simon's Taxes D7.543. be ot ayy 


Amendments—! Para (1) renumbered as such, sub-para (1)(a) substituted, Sins (2) inserted, oy the . Feed 
and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2002/1409 art 4 with effect from 2 July 2002. — 
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Exclusion of certain business from section 431C 
11 There shall be excluded from section 431C any reinsurance business where— 
(a) in relation to the reinsurance arrangement— 


(i) the cedant company is a 90% subsidiary of the reinsurer, or the reinsurer is a 90% 
subsidiary of the cedant company, or each is a 90% subsidiary of another body corporate, 
(11) the cedant company is either resident in the United Kingdom or is an overseas life 
insurance company which, as respects the reinsurance arrangement or, as the case may be, 
the business being reinsured, is within the charge to corporation tax by virtue of section 11 
of the Taxes Act, and 
(iii) the business being reinsured is basic life assurance and general annuity business in the 
hands of the cedant company; or 

(Dee 
(c) the business— 

(i) is the reinsurance of the business of a company which is not resident in the United 
Kingdom, 

(ii) 1s not business [which is overseas life assurance business within the meaning given by 
section 431D(1)f of the Taxes Act[, being business for which the policy or contract 
concerned was made on or after Ist November 1994]! [and before the first accounting 
period of the company to begin on or after Ist January 2007}, and 
(ii) is linked business where the linked assets concerned consist wholly or substantially of 
land in the United Kingdom [or 


[(d) the business is business in relation to which an election under regulation 11A has been 
made.]*/? 

Commentary—Simon’s Taxes D7.5125, D7.5131. 

Simons Tax Cases—Royal London Mutual Insurance Society Ltd v Barrett (Insp of Taxes) [2002] STC(SCD) 61. 

Amendments—! Words inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regula- 
tions, SI 1996/1621 regs 2, 5(a), with effect with respect to accounting periods ending on or after 15 July 1996. 

? Para (d) and the word “or” preceding it, added by the Insurance Companies (Taxation of Reinsurance Business) 
(Amendment) Regulations, SJ 1996/1621 regs 2, 5(b) with effect with respect to accounting periods beginning on or after 
1 January 1995. 

* In sub-paras (b), (c)(ii), words substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations, SI 2003/1828 regs 1(3), 4 with effect for any policy or contract for any life assurance business made after 
21 August 2000. 

+ Para (b) revoked, and para (d) substituted, by the Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 2) Regulations, SI 2003/2573 regs 2, 10 with effect for periods of account beginning after 31 October 2003: 

/ SI 2003/2573 reg 1(2). 

> Words in para (c)(ii) inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regulations, 
SI 2007/2087 regs 2, 6 with effect for periods of account beginning on or after | January 2007 and ending on or after 
13 August 2007: SI 2007/2087 reg 1(1), (2). 


[Election for certain business to be excluded from section 431C 
11A— (1) A company may make an election under this regulation in relation to— 
(a) any period of account beginning on or after Ist November 2003; and 
(b) any of its reinsurance business which is business of the kind specified in paragraph (2), (3) 
or (4) below. 
(2) The business specified in this paragraph is business— 
(a) which is of any of the descriptions specified in section 431D(1)(b) of the Taxes Act [(as it 
has effect before the substitution made by paragraph 9(2) of Schedule 7 to the Finance 
Act 2007)}?, being business for which the policy or contract concerned was made on or after 
Ist November 1994; and 1 
(b) the contract for which was made before the beginning of the company’s first period of 
account to begin on or after Ist November 2003. 
(3) The business specified by this paragraph is business the contract for which— 
(a) was effected by a company resident in the United Kingdom at or through a branch or 
agency outside the United Kingdom where none, or no significant part, of the reinsurance 
business carried on relates to life assurance business with policy holders or annuitants residing 
in the United Kingdom; and 
(b) was made before 1st November 1994. 
(4) The business specified by this paragraph is business the contract for which was made after the 
beginning of the company’s first period of account to begin on or after 1st November 2003 and 
replaces— 
(a) a contract made before the beginning of the company’s first period of account to begin on 
or after 1st November 2003 such as is mentioned in paragraph (2) above; 
_ (b) a contract made before 1st November 1994 such as is mentioned in paragraph (3) above; 


or j 
_ (¢) a contract that replaced a contract such as is mentioned in sub-paragraph (qa) or (6). 


(5) For the purposes of paragraph (4) above, a contract replaces a contract if it results in— 


(a) no significant difference in the type of business being reinsured; and 
_ (b)- no significant variation in the terms on which that business is reinsured. 


(6) For the purposes of paragraph (5) above, where more than one contract replaces a contract— 
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(a) there is no significant difference in the type of business being reinsured if the replacement 
contracts, when taken together, do not result in such a difference; and 

(b) there is no significant variation in the terms on which business is reinsured if the 
replacement contracts, when taken together, do not result in such a variation. 


(7) Where there is a relevant transfer from one person (“the transferor”) to another (“the 
transferee”) and the transferor makes an election under this regulation in relation to that 
business, the transferee is to be treated for the purposes of these Regulations as making the 
election. 


(8) In paragraph (7) above, “a relevant transfer” means a transfer of reinsurance business that is 
effected by— 

(a) novation; or 

(b) an insurance business transfer scheme. 


(9) A company may revoke an election under this regulation with effect for any period of 
account in relation to which it would have effect. 


(10) A revocation under paragraph (9) above must be in respect of all elections under this 
regulation which a company has made or is treated as having made.]! 


[(11) An election made by a company under this regulation ceases to have effect at the end of the 
accounting period immediately preceding the first accounting period of the company which 
begins on or after Ist January 2007.) 

Commentary—Simon’s Taxes D7.5125, D7.5131. 

Amendments—! This regulation inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment 
No 2) Regulations, SI 2003/2573 regs 2, 11 with effect for periods of account beginning after 31 October 2003: 
SI 2003/2573 reg 1(2). 

? Words in para (2)(a), and para (11), inserted, by the Insurance Companies (Taxation of Reinsurance Business) 


(Amendment) Regulations, SI 2007/2087 regs 2, 7 with effect for periods of account beginning on or after | January 2007 
and ending on or after 13 August 2007: SI 2007/2087 reg 1(1), (2). 


[Exclusion of certain reinsurance business from subsection (3) of section 431G]! 


12 There shall be excluded from [subsection (3) of section 431G]' any reinsurance business 
carried on by a company (“the reinsurer”) whose reinsurance business is limited to arrangements 
where— 


(a) the cedant company is a 90% subsidiary of the reinsurer, or the reinsurer is a 90% 
subsidiary of the cedant company, or each is a 90% subsidiary of another body corporate, and 
(b) the cedant company either— 


(1) is resident in the United Kingdom, or 
(11) 1s not so resident but, as respects all the business reinsured with the reinsurer, is within 
the charge to corporation tax by virtue of section 11 of the Taxes Act. 


Commentary—Simon's Taxes D7.516. 

Amendments—! Words in first sentence, and heading, substituted, by the Insurance Companies (Taxation of Reinsurance 
Business) (Amendment) Regulations, SI 2007/2087 regs 2, 8 with effect for periods of account beginning on or after 
1 January 2007 and ending on or after 13 August 2007: SI 2007/2087 reg 1(1), (2). 


[Transfers of reinsurance arrangements effected by novation or insurance business 
transfer schemes 


13— (1) Where a transfer of a reinsurance arrangement from one insurance company (“the 
transferor”) to another (“the transferee”) is effected by novation or an insurance business 
transfer scheme, these Regulations shall apply in relation to the reinsurance arrangement 
concerned as follows. 


(2) Regulation 3 shall not apply. 


[(3) For the purposes of regulations 4 to 7— 


(a) if there is no accounting period of the transferor ending on the day of the transfer, an 
accounting period of the transferor shall be treated as ending on that day; 

(b) an accounting period of the transferor which ends (or is treated as ending) on the day of 
the transfer shall not be treated as the final accounting period during which the reinsurance 
arrangement concerned is in force; => 

(c) if there is no accounting period of the transferee beginning on, or immediately after, the 
day of the transfer an accounting period of the transferee shall be treated as beginning 
immediately after that day; and r 

(d) an accounting period of the transferee which begins on, or immediately after, (or is treated 
as beginning immediately after) the day of the transfer shall not be treated as the first 
accounting period during which the reinsurance arrangement concerned is in force. ]* 


(4) For the purposes of regulation 5, 6 and 9, the references in regulations S(1), 6(3) and 9(6) 
respectively to the cedant company shall be treated as including (as well as the transferee)— 
(a) the transferor; and ye . 
(b) any insurance company from which the reinsurance arrangement concerned was trans- 
ferred on an earlier transfer effected by novation or an insurance business transfer scheme. — 


10223 Venture Capital Trust Regulations 1995 1995/1979 reg 2 


(5) For the purposes of regulation 5, the reference in paragraph (1) of that regulation to previous 
accounting periods shall be treated as including (as well as the previous accounting periods of 
the transferee)— 


(a) previous accounting periods of the transferor; and 

(b) previous accounting periods of any insurance company from which the reinsurance 
arrangement concerned was transferred on an earlier transfer effected by novation or an 
insurance business transfer scheme. 


(6) For the purposes of regulation 6, the reference in paragraph (1) of that regulation to the 
amounts of the investment returns in earlier accounting periods shall be treated as including (as 
well as the amounts of the investment returns in earlier accounting periods of the transferee)— 


(a) the amounts of the investment returns in earlier accounting periods of the transferor; and 

(b) the amounts of the investment returns in earlier accounting periods of any insurance 

company from which the reinsurance arrangement concerned was transferred on an earlier 
) transfer effected by novation or an insurance business transfer scheme. 


[(6A) For the purposes of regulation 7A, any negative amount that is available before the 
transfer to be set off by the transferor in accordance with paragraph (2)(c) of that regulation 
shall be treated as if it had accrued in an earlier accounting period of the transferee. |? 


(7) The following questions shall be determined in respect of the transferor as the cedant 
company before the transfer and then, as a separate matter, in respect of the transferee as the 
cedant company after the transfer— 


(a) whether the reinsurance arrangement concerned falls within the description prescribed by 
regulation 9(2); : 

(b) whether, in relation to the reinsurance arrangement concerned, any of the circumstances 
set out in regulations 11(a) and 12 exist. 


(8) ...3.]! 


Commentary—Simon’'s Taxes D7.544. 

Amendments—! This regulation inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) 
Regulations, SI 2003/1828 regs 1(4), 5 with effect for transfers of reinsurance arrangements taking place after 
31 December 2002. 

° Para (6A) inserted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment No 2) Regulations, 
SI 2003/2573 regs 2, 12(1), (2) with effect for transfers of reinsurance arrangements taking place after 31 December 2002: 
SI 2003/2573 reg 1(4). 

Para (8) revoked by the Insurance Companies (Taxation of Reinsurance Business) (Amendment No 2) Regulations, 
ST 2003/2573 regs 2, 12(1), (3) with effect for periods of account beginning after 31 October 2003: SI 2003/2573 reg 1(2). 

4)Para (3) substituted by the Insurance Companies (Taxation of Reinsurance Business) (Amendment) Regulations, 
SI 2008/1944 regs 2, 8 with effect in relation to accounting periods beginning on or after 1 January 2008. Para (3) 
previously read as follows— 


“(3) For the purposes of regulations 4 to 7, an accounting period of the transferor shall be treated as ending with the 
day of the transfer and a new accounting period of the transferee shall be treated as beginning with that day but— 


(a) the new accounting period of the transferee so treated as beginning shall not be treated as the first accounting 
period during which the reinsurance arrangement concerned is in force; and 

(b) the accounting period of the transferor which is so treated as ending shall not treated as the final accounting 
period during which the reinsurance arrangement concerned is in force.”. 
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Commentary—Simon’'s Taxes Division E3.2. 


PART I 
INTRODUCTORY 


Citation and commencement 


1 These Regulations may be cited as the Venture Capital Trust Regulations 1995 and shall come 
into force on 16th August 1995. 


Interpretation 


2— (1) In these Regulations unless the context otherwise requires— 


“accounting date” has the meaning given by section 834(1) [of the Income and Corporation 
Taxes Act 1988}?; 

[“accounting period” shall be construed in accordance with section 12 of the Income and 
Corporation Taxes Act 1988;] 

“the Board” means the Commissioners [for Her Majesty’s Revenue and Customs]?; 

[“director” means a person appointed as a director of the trust company;]? 

“eligible shares” has the meaning given by [section 273(1)}’; 

[“enduring declaration” shall be construed in accordance with regulation 12; ]' 
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“full approval” means approval in pursuance of [section 274}; 
“investor” means a person who holds shares in a company which is, or has been, a trust 
company; 
“the Management Act” means the Taxes Management Act 1970; 
“period of account” has the meaning given by section [989]; 
[ ‘permitted maximum” shall be construed in accordance with ‘paragraph 8 of Schedule 15B; ]' 
“provisional approval” means approval in pursuance of [section 275(2)}*; 
“qualifying holding” shall be construed in accordance with [Chapter 4 of Part 6]’; 
“trust company” means a venture capital trust within the meaning given by section [259(1)]*; 
[“VCT approval” has the meaning it has in section 259(2);/? 
“year” means a year beginning with 6th April in any year and ending with Sth April in the 
following year. 


[(2) In these Regulations, a reference to a “section” or “Part” without more is a reference to a 
section or Part of the Income Tax Act 2007.]? 


Amendments—! Definitions of “enduring declaration” and “permitted maximum” in para (1) revoked by the Venture 
Capital Trusts (Amendment) Regulations, SI 1999/819 reg 3 with effect for distributions made by a venture capital trust 
after 5 April 1999. 

? The following amendments are made by the Venture Capital Trust (Amendment) Regulations, SI 2008/1893 regs 2, 3, with 
effect from | September 2008. 

In oe (1)— 
in definition of “accounting date” words inserted 
— in definition of “the Board”, words substituted for words “of Inland Revenue”; 
— in definition of “eligible shares”, words substituted for words “paragraph 6(1) of Schedule 15B”; 
— in definition of “full approval” words substituted for words “subsection (2) of section 842AA”; 
— definition of “the Management Act” revoked; 
— in definition of “period of account” words substituted for words * *834(1)”; ; 
~ in definition of “provisional approval” words substituted for words “subsection (4) of section 842AA”; 
— in definition of “qualifying holding” words substituted for words “Schedule 28B”; 
- in definition of “trust company” words substituted for words “842A A” 
— definitions of “accounting period”, “director”, and “VCT approval” inserted. 
Para (2) substituted. Para (2) previously read as follows— 
(2) In these Regulations, any reference to a provision, without more, is a reference to that provision of the Income and 
Corporation Taxes Act 1988.”. 


PART II 
APPROVAL OF A COMPANY FOR PURPOSES OF [PART 6]! 


Amendments—! Words in heading substituted for words “section 842AA” by the Venture Capital Trust (Amendment) 
Regulations, SI 2008/1893 regs 2, 4 with effect from 1 September 2008. 


Applications for approval 


3— (1) A company making an application for approval as a venture capital trust for the 
purposes of [Part 6]' shall apply to the Board in writing. 


(2) The application shall be either for full approval or for provisional approval. » 
(3) An application for full approval shall contain a declaration— 


(a) that the conditions for full approval were fulfilled in relation to the most recent complete 
accounting period of the company; 

(b) that to the best of the company’s knowledge and belief, the conditions for full approval 
will also be fulfilled in relation to the accounting period of the company which is current when 
the application for full approval is made; and 

(c) that to the best of the company’s knowledge and. belief, the particulars eaves in the 
application are true and correct. 


(4) An application for provisional approval shall contain a declaration that to the best of the 
company’s knowledge and belief— 


(a) the conditions for full approval will be fulfilled within the periods specified in [sec- 
tion 275(3)]'; and 
(b) the particulars given in the application are true and correct. 


(5) An application for approval for the purposes of [Part 6]' shall be signed by the secretary or 
by a director of the company. : 
Amendments—' In paras (1), (5), words substituted for words “section 842AA”, and in para axa, words, ear for 


words “subsection (4) of section 842AA”, by the Venture Capital Trust (Amendment) Regulations, SI 2008/1893 regs 2, 5 
with effect from 1 September 2008. 
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Approval of a company 1) eOneh S95 


4— (1) The Board’s approval of a company as a trust company for the pitiposes| of (Part 6) shall 
be given to the company by notice in writing. . = a9? 
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(2) The notice shall specify— - 


(a) the date on which the Board’s approval is given, and 4 ; ; : th ha Sty" 
(b) the date from which the approval shall have effect.. com “ahaa iB”) 


(3) A notice giving provisional approval may include conditions designed to ensure that the 
company will fulfil the conditions specified in [section 274]. u \. Asean, 
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(4) The company may appeal ...? against the inclusion of any of the conditions mentioned in 

paragraph (3) above. 

Amendments—' In para (1), words substituted for words “section 842AA”, and in para (4), words substituted for words 
“subsection (4) of section 842AA”, by the Venture Capital Trust (Amendment) Regulations, SI 2008/1893 regs 2, 6 with 
effect from 1 September 2008. 


? In para (4), words “to the Special Commissioners” revoked by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 24 with effect from | April 2009. 


Refusal of approval of a company 
5— (1) The Board’s refusal of approval of a company as a trust company for the purposes of 
[Part 6]! shall be given to the company by notice in writing. 
(2) The notice shall specify— 
(a) the date on which the Board’s refusal of approval is given, and 
(6) the reasons for the Board’s refusal of approval. 
(3) The company may appeal ... against the refusal of approval. 
Amendments—' In para (1), words substituted for words “section 842AA”, by the Venture Capital Trust (Amendment) 
Regulations, SI 2008/1893 regs 2, 7 with effect from 1 September 2008. 


? In para (3), words “to the Special Commissioners” revoked by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 25 with effect from 1 April 2009. 


Withdrawal of approval of a company 
6— (1) The Board’s withdrawal of approval of a company as a trust company for the purposes 
of [Part 6]' shall be given to the company by notice in writing. 
(2) The notice shall specify— 
(a) the date from which the Board’s withdrawal of approval shall have effect, and 
(b) the reasons for the Board’s withdrawal of approval. 
(3) The company may appeal ...” against the withdrawal of approval. 
Amendments—! In para (1) words substituted for words “section 842AA”, by the Venture Capital Trust (Amendment) 
Regulations, SI 2008/1893 regs 2, 8 with effect from 1 September 2008. 


? In para (3), words “to the Special Commissioners” revoked by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 26 with effect from 1 April 2009. 


Appeals to the [tribunal }' 
7— (1) This regulation applies where a company appeals ...' pursuant to regulation 4(4), 5(3) or 
6(3). 
(2) The appeal shall be made by notice in writing given to the Board before the end of the period 
of 30 days beginning with the day on which the notice of provisional approval, refusal of 
approval or withdrawal of approval, as the case may be, was given to the company. 
(3) Subject to paragraph (4) below, the [tribunal shall, on an appeal notified to it,]' confirm the 
notice unless they are satisfied that the notice ought to be quashed. 
(4) Where the appeal is against the inclusion of any of the conditions mentioned in regula- 
tion 4(3), the [tribunal]! may vary any of those conditions. 
(5) If the [tribunal allows]! an appeal against a refusal of approval, [the tribunal]' shall specify 
the date from which the approval is to have effect. 
Amendments—! In heading word substituted for words “Special Commissioners”, in para (1), words “to the Special 
Commissioners” revoked, in para (3) words substituted for words “Special Commissioners shall on appeal” and words 
“they are” revoked, in para (4), word substituted for words “Special Commissioners”, and in para (5), words substituted 


for words “Special Commissioners allow” and “they” respectively, by the Transfer of Tribunal Functions and Revenue 
and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 27 with effect from | April 2009. 


[Notification of breach of conditions for approval 
8— (1) Where a trust company has been given full approval and— 
(a) any condition specified in section 274 has ceased to be met or is broken, or 
(b) the company considers that it is likely that any such condition will cease to be met or will 
be broken, 
the company shall as soon as reasonably possible give notice in writing to the Board of that fact. 
(2) Where a trust company has been given provisional approval and— 
(a) either— 
(i) any condition specified in section 274 has not been met in relation to the period 
specified in section 275(3) in respect of that condition, or 
(ii) the company considers that it is likely that any such condition will not be met in 
relation to the period so specified; 
(b) any condition included in a notice giving provisional approval and given under regula- 
tion 4(3) has not been met or has been broken, or the company considers that it is likely that 
any such condition will not be met or will be broken; or 
(c) after meeting the conditions specified in section 274 within the periods specified in 
section 275(3) any condition has ceased to be met, or the company considers that it is likely 
that any such condition will cease to be met or will be broken; 
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the company shall as soon as reasonably possible give notice in writing to the Board of that fact. 
(3) A notice required under this regulation to be given by a company must— 


(a) specify the circumstances that caused or are likely to cause any condition to cease to be 
met or to be broken or not met, 
(b) so far as possible, state the extent to which any condition— 


(1) has ceased or will cease to be met, or 
(11) has been or will be broken or not met, and 


(c) where the company considers that any condition is likely to cease to be met or to be 
broken or not met by or on a date occurring after the date of the notice, specify (if possible) 
that future date. 


(4) A notice required under this regulation must be signed by the secretary or a director of the 
company. 

(5) Paragraph (6) below applies if a company has given notice under this regulation in respect of 
circumstances that are likely to cause any condition to cease to be met or to be broken or not 
met (“the notified circumstances”). 


(6) If this paragraph applies, no further notice under this regulation is required in relation to the 
notified circumstances where any condition ceases to be met or is broken or not met in, or asa 
result of, the notified circumstances. 


(7) Paragraph (6) above does not prevent a company giving a further notice under this regulation 
in respect of the notified circumstances for the purpose of enabling an application under 
regulation 8A(1) to be made.]! 


Amendments—! Regulations 8—8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations. 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. Regulation 8 previously read as follows— 


Breach of conditions for approval 
8— (1) Where— 


(a) any of the conditions specified in subsection (2) of section 842AA has ceased to be fulfilled, or 
(b) a resolution has been passed or a petition has been presented to wind up the company, 


a trust company which has been given full approval shall forthwith give notice in writing to the Board of that fact. 
(2) Where— 


(a) any of the conditions specified in paragraph (a) or (b) of section 842AA(4) has not been fulfilled, or 

(b) any of the conditions included in a notice giving provisional approval and given under regulation 4(3) has been 
broken, or 

(c) after fulfilling the conditions specified in paragraphs (a) and (b) of section 842AA(4), any of the conditions 
specified in subsection (2) of section 842AA has ceased to be fulfilled, or 

(d) a resolution has been passed or a petition has been presented to wind up the company, 


a trust company which has been given provisional approval shall forthwith give notice in writing to the Board of that 
fact. 


[Breach of conditions for VCT approval: applications for approval to continue 


8A— (1) If a trust company has not met or is likely not to meet the conditions for its VCT 
approval to continue in force in, or as a result of, the circumstances notified under regulation 8 it 
may apply in writing to the Board for a determination that the Board will not exercise theit 
power conferred by section 281(1) to withdraw the company’s VCT approval. 
This is subject to paragraph (3) below. 
(2) An application under paragraph (1) above— 
(a) may only be made by being included in or with a notice under regulation 8; 
(b) must specify the measures, if any, the company has taken or intends to take to rectify o1 
avoid the failure or likely failure to meet the conditions for its VCT approval to continue in 
force; and 
(c) must specify— 
(1) the date on which the failure to meet the conditions for its VCT approval to continue in 
force was rectified, or 
(1i) the date by which it expects to meet the conditions for its VCT approval to continue in 
force where the conditions are not met at the time of the application or will cease to be met 
after the time of the application. 


(3) In a case where a company considers that it is likely not to meet the conditions a VCT 
approval to continue in force, an application under paragraph (1) above may only be made if the 
likely failure to meet the conditions is expected to arise or occur within the period of 90 days 
commencing on the date on which notice under regulation 8 is given by the company.]' 


Amendments—' Regulations 8-8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
ST 2008/1893 regs 2, 9 with effect from 1 September 2008. 


fier 
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[Rectifying a breach of a condition required to be met throughout a period , 
8B— (1) This regulation applies where— hee 


(a) a condition for a trust company’s VCT approval to continue in force al ‘be met 
throughout, or satisfied at all times during, a relevant period, (fyeTOendiitesd 
(b) the condition has not been so met or satisfied, and — ue yoe ers 
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(c) after the failure to so meet or satisfy the condition, the circumstances of the company 
become such that were they to exist, or had they existed, throughout the relevant period, the 
condition would be or would have been, so met or satisfied. 
(2) The failure to meet or satisfy the condition is to be treated for the purposes of this Part of 
these Regulations as having been rectified on the date when the circumstances of the company 
became such as are mentioned in paragraph (1)(c) above. 
(3) In this regulation a reference to “a relevant period”, in relation to a condition, means— 
(a) where the company has been given full approval, the relevant period as defined by 
section 274(2) in relation to the condition, 
(b) where the company has been given provisional approval, the relevant period as defined by 
section 275(3) in relation to the condition, or 
(c) where the condition is included in a notice giving provisional approval and given under 
regulation 4(3), the period specified in the notice in relation to the condition.]! 


Amendments—' Regulations 8—8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Determination of applications: breach of conditions rectified at time of application 
8C— (1) This regulation applies where— 
(a) an application under regulation 8A(1) is in respect of the trust company’s failure to meet 
the conditions for its VCT approval to continue in force, and 
(b) the failure has been rectified at the date of the application. 
(2) Where this regulation applies, the Board shall determine that they will not exercise their 
power under section 281(1) (power to withdraw VCT approval of a company) if the Board are 
satisfied that— 
(a) the failure was as a result of circumstances outside the control of the company, 
(b) those circumstances prevented the company from meeting the conditions for its VCT 
approval to continue in force, 
(c) the company took all reasonable measures to continue to meet the conditions for its VCT 
approval to continue in force, and 
(d) the failure was— 
(i) rectified by the company as soon as reasonably possible after the circumstances causing 
the failure arose, or 
(ii) rectified notwithstanding that no measures could be taken by the company to rectify it. 
This is subject to regulation 8E (circumstances within the control of the company: investment 
managers).|! 


Amendments—' Regulations 8—8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Determination of applications: breach of conditions not rectified at time of application 
8D— (1) This regulation applies where— 
(a) an application under regulation 8A(1) is in respect of the trust company’s failure to meet 
the conditions for its VCT approval to continue in force, and 
(b) the failure has not been rectified at the date of the application or the failure is likely to 
occur after the date of the application. 
(2) Where this regulation applies, the Board shall determine that they will not exercise their 
power under section 281(1) (power to withdraw VCT approval of a company) if the they are 
satisfied that— 
(a) the failure is or will be as a result of circumstances outside the control of the company, 
(b) those circumstances prevent or will prevent the company from meeting the conditions for 
its VCT approval to continue, 
(c) the company took and will take all reasonable measures to rectify or avoid the failure to 
meet the conditions for its VCT approval to continue, and 
(d) either— 
(i) measures were taken or will be taken to rectify or avoid the failure as soon as possible 
and in any event within a reasonable period from the date of the application, or 
(ii) where no measures to rectify or avoid the failure can be taken, the failure will 
nevertheless become rectified or be avoided within a reasonable period from the date of the 
application. 
This is subject to regulation 8E.]! 


Amendments—! Regulations 8-8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Circumstances within the control of the company: investment managers 
8E— (1) For the purposes of regulations 8C and 8D, circumstances within the control of any 
investment manager of a company are to be treated as being within the control of the company. 
(2) In paragraph (1) above “investment manager”, in relation to a company, means a person 
appointed by, or acting for or on behalf of, the company who— 
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(a) manages investments in an account or portfolio on a discretionary basis under the terms 
of an agreement with the company which confers discretionary management -of those 
investments on that person, or 

(b) manages investments in an account or portfolio without exercising any. eeetion in 
relation to those investments under the terms of an agreement with the company,]! 


Amendments—' Regulations 8-8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[ Determinations: supplemental provisions 
8F— (1) A determination under regulation 8C(2) or 8D(2) shall be given by notice in writing to 
the company which applied for it. 
(2) Where the Board make a determination under regulation 8D(2), the determination shall have 
effect for the period of 90 days commencing on the date on which they give notice to the 
company of it. 
(3) A company given notice of a determination under regulation 8D(2) must give written notice 
to the Board when the failure or likely failure has been rectified or avoided. 


(4) A notice under paragraph (3) above must— 
(a) confirm that the failure or likely failure has been rectified or avoided, 
(b) specify the date on which the failure or likely failure was rectified or avoided, and 
(c) be given within 14 days of the date on which the failure or likely failure is rectified or 
avoided.]! 

Amendments—! Regulations 8-8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Determination in force: further circumstances causing breach of conditions 
8G— (1) This regulation applies where— 


(a) the Board have made a determination under regulation 8D(2), and 
(b) during the period in which that determination has effect further circumstances arise or 
occur which— 

(i) have caused, cause or are likely to cause the company to fail to meet or to cease to meet 
any condition (including a condition imposed under regulation 4(3)) for its vcr approval 
to continue in force, or 

(ii) in relation to a condition to which the determination relates, have caused, cause or are 
likely to cause that condition to be broken further or to increase the extent of the failure to 
meet the condition by the company. 


(2) In relation to the further circumstances referred to in paragraph (1)(b) above, the company— 
(a) must give notice in accordance with regulation 8, and 
(b) may make an application in accordance with regulation 8A(1),]! 


Amendments—! Regulations 8-8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Further determinations in respect of same application ~ 


8H After the expiry of a determination made under regulation 8D(2), the Board may make a 
further determination under that regulation in respect of the same application if— 


(a) the company requests in writing that a further determination be made in respect of that 
application, 

(b) a return made in accordance with regulation 8] accompanies the request for the further 
determination, and 

(c) the Board continue to be satisfied in relation to the matters specified in regulation 8D(2).]! 


Amendments—! Regulations 8-8J substituted for previous, reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. : 


[ Monitoring of breach of conditions: returns 


8I— (1) If a company requests under regulation 8H that a further determination be made i in 
respect of an application under regulation 8A(1) a return must be made by the company in 
accordance with this regulation and must be included in or with that request. : 


(2) A return under this regulation must be made— 


(a) in relation to a first request under regulation 8H, in respect of the period — the ee of 
the application under regulation 8A(1) to the date on which the first determination, under 
regulation 8D(2) ceases to have effect, and r 

(b) in relation to a subsequent request under regulation 8H, in respect of the period 
commencing on the day after the end of the period to which. the Jast return under this 
regulation relates and ending on the date on which the most recent gprterminatiga undes 
regulation 8D(2) ceases to have effect. Vy rem. dongs: 


This is subject to paragraph (5) below. eigsteq al (2) 
(3) The return must— i a0 yd bainieggs 
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(a) so far as is possible, state the extent to which the conditions for the company’s VCT 
approval to continue in forcee— 

(i) have ceased or will cease to be met, or 

(11) have been or will be broken or not met, 
(b) specify what measures, if any, have been taken during that period to rectify or avoid the 
failure, or the likely failure, to meet the conditions for the company’s VCT approval to 
continue in force, 
(c) specify any alterations to the measures specified in the application made under regula- 
tion 8A(1), or in the last return under this regulation if later, that the company intends to take 
to rectify or avoid the failure, or likely failure, to meet the conditions for its VCT approval to 
continue, 
(d) specify the date by which the company expects to meet the conditions for its VCT 
approval to continue, and 
(e) be signed by the secretary or a director of the company. 


(4) A return under this regulation must be made within 7 days after the date on which the period 
to which it relates ends. 

(5) If more than one determination of the Board is in effect at the same time in relation to the 
same company, the Board may direct that one return applicable to those determinations is made 
in relation to a specified period. 

(6) A return under this regulation shall be in such form as the Board may specify or authorise]! 


Amendments—!' Regulations 8—8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from 1 September 2008. 


[Withdrawal of VCT approval where determination has been made 

8J— (1) A determination under regulation 8C(2) or 8D(2) shall not prevent the Board from 
exercising their power under section 281(1) to withdraw the company’s VCT approval where they 
have grounds for doing so in relation to other circumstances not the subject of an application 
under regulation 8A(1) to which the determination relates. 

(2) A determination under regulation 8D(2) shall not prevent the Board from exercising their 
power under section 281(1) to withdraw the company’s VCT approval where the failure or likely 
failure to which the determination relates has not been rectified or avoided within a reasonable 
period from the date of the application to which the determination relates.]! 


Amendments—! Regulations 8—8J substituted for previous reg 8, by the Venture Capital Trust (Amendment) Regulations, 
SI 2008/1893 regs 2, 9 with effect from | September 2008. 


PART III 
RELIEF FROM INCOME TAX 


CHAPTER I 
RELIEF IN RESPECT OF INVESTMENTS IN TRUST COMPANIES 


Certificate to be given to investor 


9— (1) If an individual to whom eligible shares have been issued so requires, a trust company 
shall, within 30 days, give him a certificate containing the particulars specified in paragraph (2) 
below and certifying as specified in paragraph (3) below. 
(2) The particulars specified are— 
(a) the name of the investor, 
(b) his permanent address including postcode, 
(c) the date on which the eligible shares were issued to him, 
(d) the amount payable in respect of those shares and the date on which that amount will be 
payable, and ‘ : 
(e) the amount paid in respect of those shares and the date on which that amount was paid. 
(3) The certificate shall certify— 
(a) that eligible shares have been issued to the investor, 
(b) that to the best of the trust company’s knowledge and belief the shares were both 
subscribed for and issued as mentioned in [section 261(3)]', and 
(c) that to the best of the trust company’s knowledge and belief the shares were not issued in 
a case where the investor is not entitled to relief under [Chapter 2 of Part 6]' because the case 
is one to which [section 264]! applies. 
(4) The trust company shall keep a record of the information contained in any certificate given 
under this regulation. 


Amendments—! In para (3)(b), words substituted for words “paragraph 1(9) of Schedule 15B”, in para (3)(c), words 
substituted for words “Part I of Schedule 15B” and “paragraph 2 of that Schedule”, by the Venture Capital Trust 
(Amendment) Regulations, SI 2008/1893 regs 2, 10 with effect from 1 September 2008. 
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[CHAPTER II 
RELIEF IN RESPECT OF DISTRIBUTIONS BY TRUST COMPANIES]! 


Amendments—! Part III Chapter II (regs 10-21) revoked by the Venture Capital Trusts (Amendment) Regulations, 
SI 1999/819 reg 4 with effect for distributions made by a venture capital trust after 5 April 1999. 


[Return containing particulars of amounts subscribed for eligible shares 

21A— (1) A company which at any time in the period specified in paragraph (2) below (“the 
specified period”) is a trust company, shall deliver to the Board, in respect of the specified period 
and within the time limit specified in paragraph (3) below, a return containing, in respect of each 
amount subscribed by any investor for eligible shares in the specified period, the particulars 
specified in paragraph (4) below. 
(2) The specified period is— 

(a) a year, or 

(b) a period beginning on the 6th April and ending on the day on which that company ceased 

to be approved as a trust company, 

whichever is the shorter. 
(3) The time limit specified is— 


(a) six months after the end of the year, or 
(b) six months after the day on which the company ceased to be approved as a trust company, 
whichever is the earlier. 
(4) The particulars specified are— 
(a) the full name of the investor, 
(b) his permanent residential address, including postcode, 
(c) his date of birth, 
(d) if he has one, his national insurance number, 
(e) the amount paid in respect of eligible shares subscribed for in that period, and 
(f{) the date on which that amount was paid. 
(5) A return under this regulation shall be in such form as the Board may prescribe or 
authorise.]! 


Amendments—! This regulation inserted by the Venture Capital Trusts (omendmiges Regulations, SI 1999/819 reg 5 with 
effect for distributions made by a venture capital trust after 5 April 1999. 


PART TV 
RETURN OF PARTICULARS OF INVESTMENTS, KEEPING OF RECORDS 
AND PROVISION OF INFORMATION 


Return containing particulars of investments 


22— (1) A company which is, or has been, a trust company shall deliver to the Board, in respect 
of the period specified in paragraph (2) below (“the specified period”), and within the time limit 
specified in paragraph (3) below, a return containing the particulars specified in paragraph (4) 
below, the certificate specified in paragraph (5) below and the declaration specified in para- 
graph (6) below. 
(2) The specified period is— 
(a) an accounting period of a trust company, 
(b) a period beginning on the date from which the Board’s approval of a company for the 
purposes of [Part 6]° has effect and ending on an accounting date of the company, or 
(c) a period beginning at the commencement of an accounting period of a company and 
ending on the day on which that company ceased to be approved for the purposes of [Part 6]?. 
whichever is the shortest. 
(3) The time limit specified is— 
(a) twelve months after the end of the accounting period of the trust company, or 
(b) twelve months after the day on which the company ceased to be approved for the purposes 
of [Part 6], 
whichever is the shorter. , ie 
(4) The particulars specified are— 
(a) in respect of each investment held by the. company at the beginning of the specified 
period, the value of that investment computed in accordance with subsections (5) and (11) of 
[section 278]’; 3 
(b) in respect of any new investment made by the company during the specified Pepiod—- 
(i) the date on which that investment was made, and 
(ii) the value of that investment together with any revaluation at investments, in diaitited in 
accordance with subsections (5) and (11) of [section 278]?, which is required as a result of 
the making of that investment; 
Da A 


(c) in relation to each investment, whether or not it is a qualifying holding; /and Per sahidathes 
(d) in relation to each qualifying holding — mibrrsmAy 
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(i) the name of the company in which the investment has been made, and 
(ii) the address of that company’s registered or principal office [and 


(e) in respect of each disposal of an investment by the company during the specified period — 


(i) the name of the company in which the investment was held, 

(ii) the address of that company’s registered or principal office, 
(iii) the date of the disposal, and 
(iv) the value, immediately after the disposal, computed in accordance with subsections (5) 
and (11) of [section 278]*, of the remainder of any holding of investments from which the 
disposal was made.]! 


(5) The certificate specified is— 


(a) where the trust company has been given full approval or has been given provisional 
approval three years or more before the beginning of the specified period, that the trust 
company satisfied all the conditions in [section 274]? throughout the specified period; or 
(b) where the trust company has been given provisional approval less than three years before 
the beginning of the specified period, that the trust company satisfied all the conditions of 
[section 274]* and any other conditions attached to the provisional approval throughout the 
specified period; or 
(c) that the company has ceased to be approved for the purposes of [Part 6]?. 
(6) The declaration specified, is a declaration that the particulars contained in the return are, to 
the best of the company’s knowledge and belief, true and correct. 


(7) The declaration specified in paragraph (6) above shall be signed by the secretary or by a 
director of the company. 


(8) A return under this regulation shall be in such form as the Board may specify or authorise. 


Amendments—' In reg 22(4), word “and” immediately following sub-para (c) revoked, and sub-para (e) inserted, by the 
Venture Capital Trusts (Amendment) Regulations, SI 1999/819 reg 6 with effect for distributions made by a venture 

| capital trust after 5 April 1999. 

? In paras (2)(b), (c), (3)(b), (5)(c), words substituted for words “section 842AA”, in para (4)(a), (b)(ii), (e)(iv), words 
substituted for words “subsections (5) and (11) of section 842AA”, in para (5)(a), words substituted for words 
“subsection (2) of section 842AA”, and in para (5)(b), words substituted for words “subsection (4) of section 842AA”, by 
the Venture Capital Trust (Amendment) Regulations, SI 2008/1893 regs 2, 11 with effect from 1 September 2008. 


Records to be kept by trust company 
23— (1) A company which is or has been a trust company shall at all times during the relevant 
period keep sufficient accounts, records and other information to enable the requirements of 
[Part 6]' and these Regulations to be satisfied. 
(2) In paragraph (1) above, the “relevant period” means— 
(a) in the case of a company which has ceased to be approved for the purposes of [Part 6]!, 
the period of six years from the date on which the company ceased to be so approved, and 
(>) in any other case, the period of six years from the end of the period of account or the year 
to which the accounts, records and information relate, whichever is the longer. 
Amendments—! In para (1), words substituted for words “section 842AA, Schedule 15B”, and in para (2)(a), words 


substituted for words “section 842AA”, by the Venture Capital Trust (Amendment) Regulations, SI 2008/1893 regs 2, 12 
with effect from 1 September 2008. 


Information to be provided to the Board 
24— (1) The Board may by notice require any company which is or has been a trust company or 
any person who holds or has held shares in such a company, within such period as may be 
specified in the notice, to furnish them with such information as they may reasonably require for 
the purposes of [Part 6]', Schedule 15B or these Regulations. 
(2) The period specified in a notice given under paragraph (1) above shall be not less than 14 
days. 


Amendments— In para (1), words substituted for words “section 842AA, Schedule 15B” by the Venture Capital Trust 
(Amendment) Regulations, SI 2008/1893 regs 2, 13 with effect from 1 September 2008. 


Inspection of records by officer of the Board 
25— (1) The Board may by notice require any company which is or has been a trust company or 
any person who holds or has held shares in such a company, within such period as may be 
specified in the notice, to make available for inspection by an officer of the Board authorised for 
that purpose such accounts, records and other information as are in that person’s possession or 
under that person’s control as the Board may reasonably require for the purposes of [Part 6], 
Schedule 15B or these Regulations. 
(2) The period specified in a notice given under paragraph (1) above shall be not less than 14 
days. — 
(3) Where records are maintained by computer the person required to make them available for 
inspection shall provide the officer making the inspection with all the facilities necessary for 
obtaining information from them. 


Amendments—! In para (1), words substituted for words “section 842AA, Schedule 15B” by the Venture Capital Trust 
(Amendment) Regulations, SI 2008/1893 regs 2, 14 with effect from | September 2008. 
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1995/2050 
Income Tax (Dealers in Securities) (Tradepoint) Regulations 1995 


Note—These Regulations lapsed on the repeal of TA 1988 s 732 by FA 2008 s 66(1) with effect in relation to cases where the 
purchase by the first buyer (within the meaning of TA 1988 s 731(2)) is made on or after 1 April 2008. 


1995/2052 
Income Tax (Manufactured Dividends) (Tradepoint) Regulations 1995 


Revocation—These Regulations revoked by the Stock Lending and Manufactured Payments (Revocations and Amend- 
ments) Regulations, SI 1997/987, reg 6, with effect from 1 July 1997 except in relation to any payment of a manufactured 
dividend to which these Regulations apply that is made before that date. 


1995/2902 
Taxation of Income from Land (Non-residents) Regulations 1995 


Made by the Commissioners of Inland Revenue under TA 1988 s 42A 


Made » «. woe 2 2 10 November 1995 
Laid before the House of ‘Commons... .... . 10 November 1995 
Coming into Forceps aaa ose (elsd Bae nbs eda Decembendoo> 


Modification—ITA 2007 s 1034, Sch 2 para 169 (references to payments to be made to the Board, in respect of tax that is or 
may become chargeable as the income from a business of a non-resident (as defined in these regulations), from 6 April 
2007, to be read as references to income tax to be paid to the Commissioners for Her Majesty’s Revenue and Customs in 
respect of non-resident landlord income (as defined in ITA 2007 section 971(2)). 

ITA 2007 Sch 2 para 169 (modification of these regulations in relation to any references to payments to be made to the 
Board in respect of tax that is or may become chargeable as the income from a business of a non-resident. On and after 
6 April 2007 those references are to be read as references to income tax to be paid to the Commissioners for HMRC in 
respect of non-resident landlord income (as defined in ITA 2007 S 971(2))). 


PRELIMINARY 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Taxation of Income from Land (Non-residents) 
Regulations 1995 and shall come into force on Ist December 1995. 


(2) These Regulations shall have effect with respect to any payment made on or after 6th April 
1996 which— 


(a) constitutes income of a Schedule A business carried on by a non-resident, and 
(b) either— 
(1) is made by a person falling within subsection (2)(a) of section 42A who is a prescribed 
person in respect of the non-resident, or 
(ii) 1s received by an agent who is a prescribed person in respect of the non-resident or by 
another person at the direction of that agent. 


Interpretation 


2 In these Regulations unless the context otherwise requires— 


“agent” means a person falling within subsection (2)(b) of section 42A;— 
“annual period” means the period commencing on Ist April and ending on the following 31st 
March; 
“the Board” means the Commissioners of Inland Revenue; 
“deductible expense” means an expense which is deductible under the Tax Acts in computing 
the profits or gains of a non-resident’s Schedule A business; — 
“Management Act” means the Taxes Management Act 1970; 
“non-resident” means a person who has his usual place of abode outside the United 
Kingdom; 
“notice” means notice in writing; Xo Yea 
“prescribed person’ "means a person prescribed by regulation 3, 0 
“professional trustee” means a person who carries on, or is enipileyad by, a ‘bilsinees WhIGH 
consists of or includes the management of trusts, and who acts as trustee in the course of 


that business or employment; eee’ I 
“quarter” means— wae 2 2 
(a) the period from 6th April 1996 to 30th June 1996; ff S°til £ ron 

(b) any subsequent period of 3 months ending with the last day e: Shricniber, December 
March or June; sehems. -hisoeps mH wa) 
“section 42A” means section 42A of the Taxes Act; bi dla moiaerjent 
“Schedule A business” shall be construed in accordance with subseagel @Na) of section 42A; 
“Taxes Act” means the Income and Corporation Taxes Act 1988; , Far) soley 


“vear” means year of assessment. a4 (ionrbasmA,) 


10233 Taxation of Income from Land (Non-residents) Regs 1995/2902 reg 4 


PRESCRIBED PERSONS 


Prescribed persons for the purposes of section 42A 


3— (1) In any case where a person falling within subsection 2(a) or (b) of section 42A is issued 
with a notice by the Board stating that he is a prescribed person for the purposes of 
subsection (1) of that section in respect of the Schedule A business of a non-resident, or a part 
of that business, that person is prescribed for the purposes of subsection (1) of that section in 
respect of that business or, as the case may be, the part referred to in the notice. 


(2) Except where it relates to a part of a non-resident’s Schedule A business, a notice under 
paragraph (1) above need not specify the name of the non-resident concerned or describe his 
Schedule A business. 


(3) In any case where— 
(a) no notice has been issued by the Board under paragraph (1) above in respect of a 
non-resident’s Schedule A business, or there is a part of his business in respect of which no 
notice has been issued under that paragraph; and 
(b) a person whose usual place of abode is in the United Kingdom— 


(i) is an agent in respect of that business or that part, 

(1i) has power to receive income in respect of that business or that part or has control over 
the direction of that income, and 
(ili) is not an excluded person, 


that person is, subject to paragraph (4) below, prescribed for the purposes of subsection (1) of 
section 42A in respect of that business or, as the case may be, that part. 


(4) Where in a case falling within paragraph (3) above there is more than one person to whom 
sub-paragraph (b) of that paragraph applies as respects the same business or the same part of a 
business, the person who is the elected agent or, if there is no elected agent, the last agent is the 


person prescribed for the purposes of subsection (1) of section 42A in respect of that business 


or, as the case may be, that part. 
(5) In any case where— 
(a) no notice has been issued by the Board under paragraph (1) above in respect of a 
non-resident’s Schedule A business, or there is a part of his business in respect of which no 
notice has been issued under that paragraph; 
(b) there is no person to whom paragraph (3)(b) above applies in respect of that business or 
that part; and 
(c) a person whose usual place of abode is in the United Kingdom— 
(i) is a tenant of premises owned by the non-resident in connection with that business or 
that part, and 
(ii) 1s liable to pay to the non-resident in respect of his occupation of those premises sums 
exceeding in the aggregate £5,200 per annum or, where he occupies the premises for less 
than one year, the proportionate amount of that sum which is determined by the duration 
of his occupation, 


that person is prescribed for the purposes of subsection (1) of section 42A in respect of that 
business or, as the case may be, that part. 


Interpretation of regulation 3 
4— (1) In regulation 3— 

(a) “excluded person” means an agent whose activity on behalf of the non-resident in 
connection with the management or administration of his Schedule A business or part 
thereof (as the case may be) is confined to the provision of legal advice or legal services; 

(b) “elected agent” means the agent who is elected jointly by the last agent and himself to 

~ assume the responsibilities of a prescribed person for the purposes of subsection (1) of 
section 42A in relation to the Schedule A business or part thereof (as the case may be); 

(c) “last agent” means the agent by whom sums constituting income from the non-resident’s 
Schedule A business or part thereof (as the case may be) are paid directly to the 
non-resident or to an agent whose usual place of abode is outside the United Kingdom or 
to a person who is not an agent. 

(2) An election shall be made by notice to the Board signed by the last agent and the person to 
be elected, and any such notice shall state— 


(a) the name and address of the agent elected, and ' 
(b) the date from which the election has effect, not being a date earlier than the first day of 


the quarter in which the election is made. 
(3) An election may be revoked by notice to the Board given by either of the agents who made 
the election, and any such revocation shall have effect— 
- (a) from the first day of the quarter next following the date on which the notice is received by 
the Board, or ’ JET 
_ (b) after the expiry of 30 days following the date‘on which the notice is received by the Board, 


whichever is the later to occur. 
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Partnerships 


5 In any case where a liability to make any payment to the Board under these Regulations arises 
from amounts payable or things done in the course of a business carried on by any persons in 
partnership, that partnership as such shall be treated for the purposes of these Regulations as a 
person falling within subsection (2)(a) or (b) (as the case may be) of section 42A. 


Multiple branches 
6— (1) In any case where an agent— 


(a) is a prescribed person by virtue of regulation 3 in respect of the Schedule A business, or 
part thereof, of more than one non-resident, 

(b) acts on behalf of those non-residents through branches of his business in circumstances 
where the average number of non-residents in each branch at the relevant time is not less than 
five, and 

(c) is a person approved by the Board for the purposes of this regulation, 


that person shall be treated for the purposes of these Regulations as if in respect of each branch 
he were a separate and distinct person. 


(2) An application for approval under paragraph (1) above shall be made to the Board in a form 
provided or authorised by the Board which shall contain— 


(a) such information as is necessary to identify the branches concerned, 

(b) the number of non-residents in each branch, and 

(c) a declaration by the prescribed person that he does not act on behalf of any non-residents 
other than those whose business is managed by the branches so identified. 


(3) An approval under paragraph (1) above shall, unless revoked or withdrawn, have effect for 
the quarter following that in which it is given and for any subsequent quarter. 


(4) An spo may be revoked by the prescribed person by notice to the Board and, subject to 
paragraph (5) below, such revocation shall have effect for the quarter following that in which it is 
given and for any subsequent quarter. 


(5) Notwithstanding the revocation of approval under paragraph (4) above, a further application 
for approval may be made by the prescribed person in accordance with paragraph (2) above at 
any time following the revocation; and paragraph (3) above shall apply accordingly in relation to 
an approval given in response to that application. 


(6) The Board may, by notice to the prescribed person, refuse approval where they have reason to 
believe that— 


(a) the average number of non-residents in each branch is less than five at the relevant time, or 
(b) there is likely to be a failure on the part of the prescribed person to comply with the 
obligations imposed on him under these Regulations in relation to any branch, or 

(c) the declaration given by the prescribed person pursuant to paragraph (2)(c) above is 
incorrect. 


(7) The Board may, by notice to the prescribed person, withdraw approval where they have 
reason to believe that— 


(a) the average number of non-residents in each branch was at the relevant time, or has since 
become, less than five, or 

(b) there has been a failure on the part of the prescribed person to comply with the 
obligations imposed on him under these Regulations in relation to any branch, or 

(c) the declaration given by the prescribed person pursuant to paragraph (2)(c) above was, or 
has become, incorrect. 


(8) The prescribed person may appeal against a notice under paragraph (6) above refusing 
approval, or a notice under paragraph (7) above withdrawing approval, by notice to the Board 
within 30 days of the date of issue of the notice of refusal or, as the case may be, the notice of 
withdrawal. 


(9) The appeal shall be to the General Commissioners except that the prescribed person may elect 
(in accordance with section 46(1) of the Management Act) to appeal to the Special Comimission- 
ers.! 


(10) The tribunal shall, on an appeal notified to it,]' confirm the notice of refusal or withdrawal 
unless ...! satisfied that it ought to be quashed. 


(11) In this regulation— : 
(a) references to branches of an agent’s business are references to the ani (of whatever kind) 
into which the agent has divided his business; 
(b) references to “the relevant time” are references to the time at which an application for 
approval is made by the prescribed person. et gaat 
Amendments—! Para (9) revoked, in para (10), words substituted for words “The General Commissioners or, as the case 


may be, the Special Commissioners shall on appeal to them”, and words “they are” revoked, by the Transfer of Tribunal 
Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 28 with effect from 1 April 2009. 
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Registration by prescribed persons 


7— (1) The person prescribed by paragraph (2) below shall, within the period of 30 days 
ee the date specified in paragraph (3) below, register with the Board the following 
etails— 
(a) his name and address, and 
(b) his tax office reference, if he has one. 


(2) The person prescribed by this paragraph is any person who is— 


(a) an agent in respect of the Schedule A business, or part thereof, of a non-resident, and 
(b) a person prescribed by regulation 3 in respect of that business or that part. 


(3) The date specified in this paragraph is the date on which the agent became a person 
prescribed by regulation 3 in respect of that business or that part. 


) Payment and recovery of tax 
Calculation of payment of tax by person falling within subsection (2)(a) of section 42A 
8— (1) A person falling within subsection (2)(a) of section 42A who is a prescribed person in 
respect of the Schedule A business, or part thereof, of a non-resident shall calculate for each 
quarter the amount of any payment to be made to the Board in respect of tax which is or may 
become chargeable on the income from that business or that part. 
(2) The amount of the payment to. be calculated by that person is the amount of tax at the basic 
rate on the aggregate of all income which falls to be treated as a receipt of that business or that 
part, other than income specified in paragraph (3) below, and which either— 
(a) was paid by him in the quarter to the non-resident, or 
(b) was paid by him in the quarter to a person other than the non-resident, not being a 
payment which he can reasonably be satisfied is a deductible expense. 

(3) The income specified in this paragraph is any income which— 


(a) is attributable to a branch of the non-resident in the United Kingdom, and 
(b) is chargeable to corporation tax. 


Calculation of payment of tax by agent 

9— (1) An agent who is a prescribed person in respect of the Schedule A business, or part 
thereof, of a non-resident shall calculate for each quarter the amount of any payment to be 
made to the Board in respect of tax which is or may become chargeable on the income from that 
business or that part. 
(2) The amount of the payment to be calculated is the amount of tax at the basic rate on the 
amount which results after deducting from the income specified in paragraph (3) below— 

(a) the expenses specified in paragraph (4) below, and 

(b) any excess amount of expenses falling to be deducted from that income in accordance 

with paragraph (5) below. 
(3) The income specified is all income which falls to be treated as a receipt of that business or 
that part, other than income specified in regulation 8(3), and which either— 

(a) was received by the prescribed person in the quarter concerned, or 

(b) was income which it was in his power to receive or over whose direction he had control but 

which was paid at his direction to another person in that quarter without being received by 

him. 
(4) The expenses specified are all amounts paid in the quarter by the prescribed person or by 
another person at his direction that he can reasonably be satisfied are deductible under the Tax 
Acts in computing the profits or gains of that business or that part. 


(5) Where in any quarter in an annual period the expenses specified in paragraph (4) above 
exceed the income specified in paragraph (3) above— 
(a) the amount of the excess shall first be deducted from the income specified in para- 
graph (3) above for previous quarters in that annual period, taking later quarters before earlier 
quarters, and 
(b) any balance remaining of that amount shall be carried forward and deducted from the 
income specified in paragraph (3) above for subsequent quarters, including quarters after the 
end of that annual period, taking earlier quarters before later quarters. 
(6) Where an amount paid by a prescribed person in a previous quarter becomes repayable as a 
result of an excess amount being deducted from income pursuant to paragraph (5)(a) above, the 
amount repayable— 
(a) shall first be set off by the prescribed person against payments due under this regulation in 
respect of other non-residents in respect of whose Schedule A business or part thereof he is a 
prescribed person for the quarter in which the excess amount arises, and 
(b) any balance remaining shall, on a claim being made to the Board by the prescribed 
person, be repaid to him. 
(7) A claim under paragraph (6)(b) above (“a repayment claim”) shall be made in a quarterly 
return under regulation 10. 
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(8) An appeal ...! from the Board’s decision on a repayment claim ...' shall be brought by giving 
notice to the Board within 30 days of receipt of notice of the decision. 

(9) All such assessments, payments and repayments shall be made as are necessary to give effect 
to the Board’s decision on a repayment claim or to any variation of that decision on appeal. 


Amendments—' In para (8), words “shall lie to the Special Commissioners” and “, and the appeal” revoked, by the Transfer 
of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras,23, 29 with effect from 
1 April 2009. 


Accounting for tax—quarterly returns 


10— (1) In the circumstances specified in paragraph (2) below and within 30 days after the end 
of a quarter, a prescribed person shall make a return to the Board, in such form as the Board 
may prescribe, containing the information specified in paragraph (3) below and the declaration 
specified in paragraph (4) below. 

(2) The circumstances specified are where— 


(a) an amount is payable by the prescribed person in respect of the quarter, calculated in 
accordance with regulation 8 or 9 as the case may be, or 

(b) a repayment of tax is due under regulation 9(6)(b), o 

(c) the Board have issued a notice to the prescribed patseen requiring a return to be made in 
respect of that quarter. 


(3) The information specified is— 


(a) the name and address of the prescribed person; 

(b) where the prescribed person is a person falling within subsection (2)(a) of section 42A, the 

aggregate of the amounts payable by him for that quarter, calculated in accordance with 

regulation 8, in respect of all non-residents in respect of whose Schedule A businesses (01 

parts thereof) he is a prescribed person; 

(c) where the prescribed person is an agent, the aggregate of the amounts avehte by him fo1 

that quarter, calculated in accordance with regulation 9, in respect of all non-residents in 

respect of whose Schedule A businesses (or part thereof) he is a prescribed person, after set off 

of any amounts repayable pursuant to paragraph (6)(a) of that regulation; and 

(d) a claim for repayment of an amount pursuant to regulation 9(6)(b), where appropriate. 
(4) The declaration specified is a declaration by the prescribed person that the particulars giver 
in the return are to the best of his knowledge correct and complete. 


(5) The aggregate amount referred to in paragraph (3)(b) or (c) above shall be due at the time by 
which the return under paragraph (1) above 1s to be made, and that amount so due— 


(a) shall be payable by the prescribed person without the making of an assessment, and 
(b) may be assessed on the prescribed person (whether or not it has been paid when the 
assessment is made) if it, or any part of it, is not paid on or before the due date. 


(6) The amount so due shall carry interest at the rate applicable under section 178 of the Financ« 
Act 1989 to section 87 of the Management Act from the date when the amount becomes due 
until payment. 


(7) Where an amount paid by a prescribed person in a previous quarter is repaid pursuant to z 
claim under regulation 9(6)(4), the repayment shall not affect interest under paragraph (6) above 
on the amount repaid for such time as is specified in paragraph (8) below but, subject to that. 
paragraph (6) above shall apply as if any such amount which is repaid had never become 
payable. 

(8) The time for which interest is not affected is— 


(a) any time before the expiration of the period of 30 days from the end of the quarter ir 
which the excess of expenses giving rise to the repayment arose, unless the return for that 
quarter is made earlier in that period; and 

(6) if that return is made earlier in that period, any time ending before the date on he the 
return is made. 


(9) If it appears to the Board that there is an amount which ought to have beets but has not been 
included in a quarterly return as payable to the Board, or if the Board are dissatisfied with any 
quarterly return, they may make an assessment on the prescribed person to a pert of their 
judgment in respect of that amount. 


(10) The like provisions as are contained in paragraph 10 of Schedule 16 ‘to the- Takes Act 
(assessments and due date of tax) shall have effect in relation to an assessment under 
paragraph (9) above as if— 1 ets 

(a) for references to an assessment under that Schedule there were substituted references to an 

assessment under paragraph (9) above; : 

(b) the references to paragraphs 4(1) and 9 of that pfi ceadite were omitted; ii Es 

(c) sub-paragraph (5) were omitted. AOR: GG WO 3 
(11) Any income tax due under an assessment made by virtue of paragraph (9) sieve shall carry 
interest at the rate applicable under section 178 of the Finance Act 1989 to section 87 of the 
Management Act from the date when the tax becomes due until payment; and for tha urpose 
the tax shall be treated as having become due at the time when it would have become due if a 


{ 


correct return had been made. Of coltsigooy wobeteet nes 
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Annual returns 


11— (1) Not later than the Sth July following the end of an annual period, a prescribed person, 
se aS a person specified in paragraph (3) below, shall make a return to the Board for that 
period— 
(a) in respect of the non-resident or, if more than one, each non-resident separately, in respect 
of whose Schedule A business (or part thereof) he was a prescribed person at any time falling 
within that period, and 
(b) containing the information specified in paragraph (4) below and the declaration specified 
in paragraph (5) below. 


(2) A return under paragraph (1) above shall be in such form as the Board may prescribe. 


(3) The person specified is any tenant who, as a result of a notice given by the Board under 
regulation 17(5)(b), was not obligated to make payments to the Board in respect of any 
payments made to a non-resident in that period. 


(4) The information specified is— 


(a) the name of the non-resident; 
(6) where the non-resident is— 


(i) an individual, or 
(ii) a trustee other than a corporate or a professional trustee, 


the principal residential address of the non-resident; 


(c) where the non-resident is a company, the address of its registered office or its principal 
place of business; 

(d) where the non-resident is a professional trustee, the address of his employment or 
principal place of business; 

(e) where the prescribed person is an agent, the amount of income which, before deduction of 
any expenses, fell to be taken into account in the annual period in calculating under 
regulation 9 amounts of tax payable by him in respect of the Schedule A business (or part 
thereof) of the non-resident, or which would have fallen so to be taken into account if the 
non-resident had not been an approved person for the purposes of regulation 17 in that 
period; 

(f) where the prescribed person is a person falling within subsection (2)(a) of section 42A, the 
aggregate of the following amounts of income— 


(i) the amount of income which fell to be taken into account in the annual period in 
calculating under regulation 8 amounts of tax payable by him in respect of the Schedule A 
business (or part thereof) of the non-resident, or which would have fallen so to be taken 
into account if the non-resident had not been an approved person for the purposes of 
regulation 17 in that period, and 
(ii) the amount of income which did not fall so to be taken into account because it was 
paid to a person other than the non-resident in circumstances where the prescribed person 
could reasonably be satisfied that the amount of the payment was a deductible expense; 

(g) except where the non-resident is an approved person for the purposes of regulation 17, the 
aggregate of— 

(i) all amounts paid during the annual period on behalf of the non-resident by or at the 
direction of the prescribed person which the prescribed person could reasonably be satisfied 
constituted deductible expenses, and 
(ii) amounts carried forward to that period from a previous period pursuant to regula- 
tion 9(5)(b); 

(A) the aggregate of the amounts specified as payable to the Board in quarterly returns made 
by the prescribed person for the annual period; 
(j) the reference number relating to an approval by the Board of the non-resident under 
regulation 17. 
(5) The declaration specified is a declaration by the prescribed person that the particulars given 
in the return are to the best of his knowledge correct and complete. 


Certificate of tax liability 
12— (1) Not later than the 5th July following the end of an annual period, a prescribed person 
who is liable under these Regulations to make any payments to the Board for any quarter falling 
within that period in respect of tax chargeable on the income of a non-resident, shall provide the 
non-resident with a certificate which shall include the particulars specified in paragraph (2) 
below and the declaration specified in paragraph (3) below. 


(2) The particulars specified are— 


(a) the name of the non-resident; 

(b) where the non-resident is— 

(i) an individual, or ' % 
_. (ii) a trustee other than a corporate or a professional trustee, 
the principal residential address of the non-resident; 
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(c) where the non-resident is a company, the address of its registered office or its principal 
place of business; 
(d) where the non-resident is a professional trustee, the address of his employment or 
principal place of business; 
(e) the name and address of the prescribed person; 
(f) the annual period to which the certificate relates; 
(g) the aggregate amount of the liability referred to in paragraph (1) above for all quarters 
falling within the annual period. 
(3) The declaration specified is a declaration by the prescribed person that the certificate is to the 
best of his knowledge correct and complete. 


PROVISION OF INFORMATION AND INSPECTION AND KEEPING 
OF RECORDS 


Information to be provided to the Board by prescribed persons 


13 The Board may by notice require a prescribed person to furnish them, within such time (not 
being less than 14 days) as may be provided by the notice, such information as they may 
reasonably require to satisfy themselves that the prescribed person has complied with the 
requirements of these Regulations. 


Inspection of records by officer of the Board 
14— (1) The Board may by notice require a prescribed person, within such time (not being less 
than 14 days) as may be provided by the notice, to make available for inspection by an officer of 
the Board authorised for that purpose all such books, documents and other records in his 
possession or under his control as they may reasonably require to satisfy themselves that the 
prescribed person has complied with the requirements of these Regulations. 


(2) Where a document or other record is maintained by computer, the prescribed person shall 
provide the officer making the inspection with all the facilities necessary for obtaining informa- 
tion from that document or other record. 


Keeping of records 
15 A prescribed person shall at all times maintain and retain sufficient records to enable an 
officer of the Board to satisfy himself on inspection of those records that the prescribed person 
has complied with the requirements of these Regulations. 


Use of information 


16— (1) Subject to paragraph (2) below, information obtained by the Board under regulation 13 
or 14— 


(a) shall not be used for the purpose of ascertaining the tax liability (if any) of any person 
other than— 


(1) a person whose usual place of abode is outside the United Kingdom, or 
(11) a person falling within subsection (2)(a) of section 42A, or 
(ili) an agent. 
(2) Paragraph (1) above shall not be construed as preventing any disclosure of information 
within section 182(5) of the Finance Act 1989. 


GROSS PAYMENT OF PROPERTY INCOME 
Application for gross payment of property income 
17— (1) A non-resident may apply to the Board for the obligation imposed under these 


Regulations to make payments to the Board not to apply in relation to payments falling to be 
treated as receipts of a Schedule A business carried on by him. 


(2) An application under paragraph (1) above shall be made on a form provided by the Board 
and shall contain the information specified in paragraph (3) below and the undertakings 
specified in paragraph (4) below. 
(3) The information specified is— 
(a) the name of the applicant; 
(b) the date of the application; 
(c) where the applicant is— 
(i) an individual, or 
(ii) a trustee other than a corporate or a professional trustee, 
the principal residential address of the applicant; 


(d) where the applicant is a company, the address of its registered office or its principal plabe 
of business, and the names and principal residential addresses of its directors; = 

(e) where the applicant is a professional trustee, the address of his employment or principal 
place of business; mq ofl 
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(f) the applicant’s national insurance number, if he has one; 

(g) the applicant’s United Kingdom tax office reference, if he has one; 

(h) the name and address of the prescribed person or, if more than one, each of the 
prescribed persons by or through whom payments falling to be treated as receipts of the 
applicant’s Schedule A business are made; 

(j) a statement that— 


(i) the applicant has complied with all obligations imposed on him by or under the Tax 
Acts or the Management Act prior to the date of the application; or 

(ii) the applicant has not had any obligations imposed on him by or under the Tax Acts or 
the Management Act prior to the date of the application; or 
(ili) he does not expect to be liable to pay any amount by way of United Kingdom income 
tax for the year in which the application is made. 


(4) The undertakings specified are that— 


(a) where the applicant makes a statement falling within paragraph (3)(/)(iii) above, he will 
notify the Board in writing if he becomes liable to pay any such amount; 

(b) the applicant will fully comply with all obligations imposed on him by or under the Tax 
Acts or the Management Act; 

(c) the applicant will inform the Board if his usual place of abode ceases to be outside the 
United Kingdom. 


(5) Where the Board approve an application under paragraph (1) above, they shall give— 


(a) notice of the approval to the non-resident, and 

(b) notice to the prescribed person or, if more than one, each prescribed person, specifying the 
date from which the obligations referred to in paragraph (1) above shall cease to apply in 
relation to payments falling to be treated as receipts of the applicant’s Schedule A business 
and made on or after that date. 


' (6) The Board may, by notice to the applicant, refuse an application under paragraph (1) above 
where— 


(a) they are not satisfied that the statement contained in the application and falling within 
paragraph (3)(7)(1), (ii) or (111) above, as the case may be, is correct; or 

(b) they are not satisfied that the applicant will comply with the undertakings contained in the 
application. 


(7) The applicant may appeal against the Board’s refusal of his application under paragraph (6) 
above by giving notice to the Board within 90 days of receipt of the notice of refusal. 


(8) The appeal shall be to the General Commissioners, except that the appellant may elect (in 
accordance with section 46(1) of the Management Act) to bring the appeal before the Special 
Commissioners instead of the General Commissioners.! 


(9) [The tribunal shall, on an appeal notified to it,]' confirm the notice refusing approval unless 
...| satisfied that the notice ought to be quashed. 
Amendments—! Para (8) revoked, in para (9), words substituted for words “The General Commissioners or the Special 


Commissioners, as the case may be, shall on appeal to them”, and words “they are” revoked, by the Transfer of Tribunal 
Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 30 with effect from 1 April 2009. 


Review of approval under regulation 17—furnishing of information 


18 Where the Board have approved an application under regulation 17, they may by notice 
require the non-resident by whom the application was made to furnish them, within such time 
(not being less than 42 days) as may be provided by the notice, such information as they may 
reasonably require to enable them to review the approval. 


Withdrawal of approval under regulation 17 


19— (1) An approval of an application under regulation 17 may be withdrawn by the Board by 
notice to the non-resident by whom the application was made specifying— 


(a) the reasons for the withdrawal, and 
(b) the date from which the withdrawal of approval shall take effect. 


(2) The Board may withdraw their approval of an application where— 


(a) they cease to be satisfied that the statement contained in the application and falling within 
regulation 17(3)(/)(i), (ii) or (iii), as the case may be, is correct; or 
(b) they cease to be satisfied that the non-resident will comply with the undertakings 
contained in the application; or 
(c) the non-resident fails to furnish information to the Board in accordance with regula- 
tion 18. 
(3) Where the Board withdraw their approval of an application under paragraph (1) above, they 
shall give notice to the prescribed person or, if more than one, each prescribed person, specifying 
the date from which the obligations imposed under these Regulations to make payments to the 
Board shall apply in relation to payments falling to be treated as receipts of the applicant’s 
Schedule A business and made on or after that date. 
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(4) A non-resident may appeal against the Board’s withdrawal of approval under paragraph (1) 
above by giving notice to the Board within 90 days of the date of issue of the notice withdrawing 
approval. 


(5) The appeal shall be to the General Commissioners, except that the non-resident may elect (in 
accordance with section 46(1) of the Management Act) to bring the appeal before the Special 
Commissioners instead of the General Commissioners.! 


(6) [The tribunal shall, on an appeal notified to it,]' confirm the notice withdrawing approval 
unless ...! satisfied that the notice ought to be quashed. 
Amendments—! Para (5) revoked, in para (6), words substituted for words “The General Commissioners. or the Special 


Commissioners, as the case may be, shall on appeal to them”, and words “they are” revoked, by the Transfer of Tribunal 
Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 23, 31 with effect from 1 April 2009. 


PROVISIONS RELATING TO SELF-ASSESSMENT 


Self-assessment—payments on account 


20 Section 59A of the Management Act (payments on account of income tax) (“section 59A”) 
shall have effect in relation to payments to be made to the Board by virtue of section 42A in 
respect of any tax as if any reference in section 59A to income tax deducted at source included a 
reference to such payments. 


Self-assessment—consequential provisions 


21— (1) A non-resident may set off against either of the amounts specified in paragraph (2) 
below the aggregate amount of the payments which— 


(a) were liable to be made to the Board under these Regulations for each quarter ending in a 
year by any person who is a prescribed person in respect of the Schedule A business (or part 
thereof) carried on by the non-resident in that year, and 

(b) were retained by the prescribed person out of sums due from him to the non-resident in 
order to meet that liability. 


(2) The amounts specified are— 
(a) the amount in which the non-resident is chargeable to income tax for the year in question, 


and 
(b) the amount of the first payment on account of his liability to mcome tax for that year. 


(3) Where pursuant to paragraph (1) above an amount is set off against the amount specified in 
paragraph (2)(a) above, section 59A (as modified by regulation 20) shall have’ effect as if the 
reference in subsection (1) of that section to the amount which is the assessed amount were a 
reference to that assessed amount reduced by the amount set off. 


(4) Where pursuant to paragraph (1) above an amount is set off against the amount specified in 
paragraph (2)(b) above, section 59A (as so modified) shall have effect as if the reference in 
subsection (2) of that section to the first payment on account were a reference to the amount of 
that payment reduced by the amount set off. 


(5) In any case where— 
(a) by virtue of regulation 17 the obligations imposed under these Regulations to make 
payments to the Board do not apply in any year in relation to payments falling to be treated as 
receipts of a Schedule A business carried on by a non-resident in that year, and 
(b) those obligations applied to such payments in the immediately preceding year, 


subsection (1) of section 59A (as so modified) shall have effect as if those obligations did not 
apply in the immediately preceding year. 


1995/3036 . 
Manufactured Payments and Transfer of Securities (Tax Relief) Regulation 1995 


Made by the Treasury under TA 1988 s 730A(7), 737D(1).- 


Phi 


Made. . Lory. 19528 November 19958 a >" 
Laid before the House of. Commons. sou 4 4) 4 1 28 November, 1995... 
Coming into Force... Pe PRT January adh 

: ¢ i 90 (OF 38h f 


Citation, commencement and effect = of akg 
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1— (1) These Regulations may be cited as the Manufactured pe ia and Transfer of 
Securities (Tax Relief) Regulations 1995 and shall come into force on 2nd SAPs 1996 6. 6. 
(2) These Regulations have effect in relation to— ipod sgronagvir Made 


(a) any manufactured payment made on or after 2nd January 1996, anid doislw enon sigh oct 
(5) any payment of interest deemed to be made on or after na date under an agreement to 
sell securities entered into on or after Ist May 1995. end A elebsrioe 
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Interpretation 
2 In these Regulations— 


“manufactured payment” has the meaning given by section 737D(2) of the Taxes Act; 
“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


Tax relief for manufactured payments 
3— (1) Any manufactured payment made to a person for the benefit of — 
(a) [a pension scheme} referred to in section [186(1) of the Finance Act 2004}, or 
(b) any fund referred to in section [613(4)(a) or 614(2), (3) or (4) of the Taxes Act,]? 
shall be treated as comprised in income of that person that is eligible for relief from tax by virtue 
of that section. 


(2) Any manufactured payment made to an insurance company shall be treated, to the extent of 

so much of the payment as is referable to the company’s pension business [or individual savings 

account business within the meaning of regulation 3 of the Individual Savings Account 

(Insurance Companies) Regulations 1998]', as comprised in income of that company that is 

eligible for relief from tax by virtue of section 438 of the Taxes Act. 

Amendments—! Words inserted in para 2 by the Individual Savings Account (Insurance Companies) Regulations, 
SI 1998/1871, with effect from 6 April 1999. Note that SI 1998/1871 lapsed on the repeal of the enabling authority by FA 
2007 ss 38(1), 114, Sch 7 paras 2, 55, Sch 27 Pt 2(7), for periods of account of insurance companies beginning on or after 
1 January 2007. 

? Words in para (1) substituted by the Taxation of Pension Schemes (Consequential Amendments) Order, SI 2006/745 
art 22(1), (2) with effect from 6 April 2006. 


Tax relief for deemed payments of interest 

4— (1) Where, pursuant to section 730A(2) of the Taxes Act (treatment of price differential on 
sale and repurchase of securities), a payment of interest is deemed to be made to a person in 
circumstances where, if it were actually made, it would be received by that person for the benefit 
of— 

(a) [a pension scheme] specified in section [186(1) of the Finance Act 2004}, or 

(b) any fund referred to in section [613(4)(a) or 614(2), (3) or (4) of the Taxes Act,]* 
the amount of the payment shall be treated as comprised in income that is eligible for relief from 
tax by virtue of that section. 


(2) Where, pursuant to section 730A(2) of the Taxes Act, a payment of interest is deemed to be 


made to an insurance company, it shall be treated, to the extent of so much of the deemed 

payment as is referable to the company’s pension business [or individual savings account 

business within the meaning of regulation 3 of the Individual Savings Account (Insurance 

Companies) Regulations 1998]', as comprised in income that is eligible for relief from tax by 

virtue of section 438 of the Taxes Act. 

Amendments—! Words inserted in para 2 by the Individual Savings Account (Insurance Companies) Regulations, 
SI 1998/1871, with effect from 6 April 1999. 


? Words in para (1) substituted by the Taxation of Pension Schemes (Consequential Amendments) Order, SI 2006/745 
art 22(1), (3) with effect from 6 April 2006. 


1995/3103 
Retirement Benefits Schemes (Information Powers) Regulations 1995 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 April 
2006 


1995/3192 
Retirement Age of General Commissioners Order 1995 


Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(h) with effect from 1 April 2009. 


1995/3220 
Sale and Repurchase of Securities (Modification of Enactments) Regulations 1995 


Made by the Treasury under TA 1988 s 737E(1), (2), (4) 


NAIA PS AO) WENA MNO NE OF ONE, LIMWOM OMNO December 1995 

Laid before the House of Commons. . . . . . 11 December 1995 

Coming into Force SE SST BIG IN) . . 2 January 1996 
Commentary—Simon’s Taxes D9.2. 


Revocation—These Regulations revoked by the Sale and Repurchase of Securities (Amendment of Instruments) Order, 
» SI 2007/2484 art 5 with effect in relation to arrangements that come into force on or after | October 2007: ST 2007/2484 


art 1(1). 


Citation and commencement 


1 These Romvigtons may be cited as the Sale and Repurchase of Securities (Modification of 


Enactments) Regulations 1995 and shall come into force on 2nd January 1996. 
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Interpretation 
2— (1) In these: Regulations unless the context otherwise requires— 


“original owner” shall be construed in accordance with subsection (1) of section 730A; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“transferor” shall be construed in accordance with subsection (1) of section 727A, or subsec- 
tion (1) of 737A (as the case may be); 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992. 


(2) In these Regulations unless the context otherwise requires, any reference to a particular section, 
without more, is a reference to that section of the Taxes Act. 


Redemption of securities—modification of enactments 


3 In relation to any case falling within subsection (2)(a) and (b) of section 737E (sale and 
redemption of securities), sections 727A, 730A and 737A shall have effect as if references (however 
expressed) to a person being required to buy back securities under an agreement included references 
to that person being entitled under the agreement to an amount equivalent to the proceeds of 
redemption of the securities concerned; and references in section 730A to “repurchase” and 
“repurchaser”’, and in that section and in section 737A to “repurchase price”, shall be construed 
accordingly. : 

4 In relation to any case where section 730A has effect as modified by regulation 3, section 263 A(1) 
of the 1992 Act shall have effect as if it provided in addition that— 


(a) the original owner shall be regarded for the purposes of capital gains tax as having disposed 
of the securities transferred by him to the interim holder pursuant to the arrangements— 


(i) on the occasion of the redemption of the securities and not at the time of that transfer, 
and 
(ii) for an amount equivalent to the proceeds of redemption; and 


(b) the interim holder shall be regarded for the purposes of capital gains tax as having acquired 
the securities transferred to him pursuant to the arrangements on that occasion and for that 
amount. 


Substituted securities—modification of enactments 
5— (1) In the cases specified in paragraph (2) below, the provisions specified in paragraph (3) below 
shall have effect with the modifications applicable to that provision which are specified in 
paragraphs (4) to (7) below. 
(2) The cases specified are cases involving any arrangement for the sale and repurchase of securities 
where the arrangement— 


(a) falls within subsection (1)(b) of section 737E, and 
(b) involves securities (“substituted securities”) being substituted for other securities. 


(3) The provisions specified are— 


(a) sections 727A, 730A, 737A and 737C, and 
(b) section 263A of the 1992 Act. 


(4) Sections 727A and 737A shall each have effect as if any reference to securities included a 
reference to substituted securities. 


(5) Section 730A shall have effect— 


(a) as if any reference to securities included, subject to sub-paragraph (b) below, a reference to 
substituted securities; and 

(b) in cases where section 737A applies in relation to the repurchase price of the securities, or 
would apply if it were in force in relation to the securities, as if— 


(i) subsection (9) of that section did not apply, but references to the repurchase price of the 
securities were references to the repurchase price of the securities that were bought back by the 
original owner under an agreement falling within subsection (1) of section 730A, increased by 
the aggregate amount specified in paragraph (6)(c) below; and 

(ii) the securities transferred by the original owner under the qgreemams, were the securities 
bought back by him. 


(6) Section 737C shall have effect as if— ——— 


(a) any reference to securities included, subject to sub-paragraph (b) below, a reference to 
substituted securities; ' 

(b) references to the repurchase price of the securities were references to the S aephase price of 
the securities that were bought back by the transferor; and 

(c) the section provided that that repurchase price should be treated as increased, in accordance 
with.subsection (3)(b), (9) or (11)(c) (as the case may be) of section 737C, by the aggregate of the 
gross amounts of manufactured payments treated by section 737A(5) as having been made in 
respect of securities transferred in pursuance of the original sale and substituted securities. 


(7) Section 263A of the 1992 Act shall have effect as if it provided that, in the circumstances 
specified in paragraph (8) below, any reference to securities included a reference to substituted 
securities. eorlonits 
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Insurance Companies (Overseas Life Assurance etc) (etc) 1995/3237 


(8) The circumstances specified are where, as part of the process of substitution, the securities 
substituted by the substituted securities are returned to the original owner. 


1995/3237 
Insurance Companies (Overseas Life Assurance Business) (Compliance) 
Regulations 1995 


Made by the Commissioners of Inland Revenue under TA 1988, s 431E and FA 1995 Sch 8, 


para 58 
Mader... «tye ater sy: » = » .tneodl oril.ot baba Deceinbeml905 
Laid before the House of Commons . . . . . . 12 December 1995 
Comingunto Forces. WUD. fe Gen wpe gieeleg.e 2 dantaryl9IIG 


y Commentary—Simon’s Taxes D7.5137. 
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ARRANGEMENT OF REGULATIONS 
Preliminary 


Citation, commencement and effect. 

Interpretation. 

Meaning of specified event: 

Exclusion of business of friendly society which is exempt from tax. 
Exclusion of tax exempt life assurance business. 


Business which is overseas life assurance business 


General. 

Business other than reinsurance business effected by a company resident in the United 
Kingdom outside the United Kingdom. 

Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 
insurance company—policies or contracts made before Ist January 1996. 

Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 
insurance company—policies or contracts made on or after Ist January 1996. 

Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 
insurance company—policy holder not within regulation 7. 

Certain business other than reinsurance business where the company comes into posses- 
sion of additional information. 

Reinsurance of business effected by a company resident in the United Kingdom outside 
the United Kingdom. 

Reinsurance of business effected either by a company resident in the United Kingdom 
otherwise than outside the United Kingdom or by an overseas life insurance company. 
Reinsurance of business effected either by a company resident in the United Kingdom 
otherwise than outside the United Kingdom or by an overseas life insurance company— 
policy holder not within regulation 7. 

Certain reinsurance business where the company comes into possession of additional 
information. 


Territories in which policy holders residing 


General. 

Business other than reinsurance business effected by a company resident in the United 
Kingdom outside the United Kingdom. 

Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 
insurance company. 

Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 
insurance company—policy holder not within regulation 7. 

Reinsurance business effected by a company resident in the United Kingdom outside the 
United Kingdom. 

Reinsurance business effected either by a company resident in the United Kingdom 
otherwise than outside the United Kingdom or by an overseas life insurance company. 
Reinsurance business effected either by a company resident in the United Kingdom 
otherwise than outside the United Kingdom or by an overseas life insurance company— 
policy holder not within regulation 7. 


Certificates to be obtained on the happening of specified events 


Business other than reinsurance business effected either by a company resident in the 
United Kingdom otherwise than outside the United Kingdom or by an overseas life 


insurance company. 
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Sanctions 


18 Reclassification of policy or contract from date when it was effected. 

18A_ Reclassification of policy or contract as relating to overseas life assurance business from 
date when it was made or transferred. 

19 Reclassification of policy or contract from date after it was effected. 

20 Charge to tax where no certificate under regulation 17. 


Keeping and inspection of records and provision of information 


an Records to be kept and transfers of records. 
22 ‘Information to be provided to the Board. 
23 Inspection of records. 


PRELIMINARY 


Citation, commencement and effect 


1 These Regulations may be cited as the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) Regulations 1995, shall come into force on 2nd January 1996, and shall 
have effect in relation to accounting periods beginning on or after 1st November 1994. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“basic life assurance and general annuity business” has the meaning given by section 431F; 
[“beneficiary” has the meaning given by regulation 2 of the Excluded Business Regulations;]* 
“the Board” means the Commissioners [for Her Majesty’s Revenue and Customs]*; 

“branch” includes agency; 

[“child trust fund business” has the meaning given by section 431BA;]’ 

[““company tax return” has the meaning given by paragraph 3 of Schedule 18 to the Finance 
Act 1998;] 

[the Consolidated Life Assurance Directive” means the Directive of the European Parlia- 
ment and of the Council of Sth November 2002 concerning life assurance (2002/83/EC);]° 

[excepted business” means pension business, individual savings account business, child trust 
fund business, life reinsurance business and long-term business which is not life assurance 
business;] 

(“excluded business” means business which is excluded from section 431D (as amended by 
section 108 of the Finance Act 2000 and from time to time) by the Excluded Business 
Regulations;]* 

[the Excluded Business Regulations” means the Insurance Companies (Overseas Life Assur- 
ance Business) (Excluded Business) Regulations 2000;]° 

[the first [long-term]> insurance Directive” means Council Directive 79/267 of tb March 
UL i 

f ‘individual savings account business” has the meaning given by section we lt iy 

“life reinsurance business” has the meaning given by section 431C; 
“pension business” has the meaning given by's section 431B; 
“policy holder” includes annuitant; 

[“relevant business” means— 


(a) in the case of an overseas life insurance company, life assurance business carried on 
through a permanent establishment in the United Kingdom which is not excepted 
business, and 

(b) in any other case, life assurance business which is not excepted business;]’ 

“relevant policy” means any policy or contract....’ which has at any time been treated as 
relating to overseas life assurance business|, or any policy or contract for PURIST to which 

_ regulation 5(3) applies;]' Wes 


(a) any certificate, declaration, undertaking or other document which i in thes ote 
is either prescribed or specified, or seg IT li 
ia any other document relating to a relevant policy; mot a hot 
BCGMWTOO SOMmsts 
i[“term assurance business” means life assurance business in relation’ se Aen the plicy or 
contract, or the underlying policy, is one which— 
(a) is for a specified term; and 
(b) is not capable of acquiring a surrender value that exceeds the amount of ‘premiums 
paid;}° 
“the third [long-term]° insurance Directive” means Council Directive 92/96 of, 10th 1 November 
1992;]! 
vi 


ik =O RNS!nIO 7 


tyrks 


(2) ‘Stabsjenb to paragraph (3): below, in any case where the obligations under any policy or 
contract of the body that issued, entered into or effected it (“the original joxineitioe are at any 
time the obligations of another body (“the transferee”) to whom there has been a transfer of the 
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whole or any part of a business previously carried on by the original insurer, any reference to an 
insurance company (however expressed) shall, unless the context otherwise requires, include the 
transferee. 


(3) Paragraph (2) above does not apply to regulations 5 to [7A},, ...”? or 21 to 23. 


(4) In these Regulations any reference to a particular provision, without more, is a reference to 
that provision of the Income and Corporation Taxes Act 1988. 


[(5) Save where otherwise indicated, any reference in these Regulations to any of the provisions 
of section 431D is a reference to that provision as it had effect prior to the amendment of that 
section by section 108 of the Finance Act 2000.]* 


Commentary—Simon’s Taxes D7.5137. 
Modifications—Overseas Life Insurance Companies Regulations, SI 2006/3271 reg 42 (modification of this para in relation 
to an overseas life insurance company, with effect for periods of account ending on or after 31 December 2006). 
_Amendments—! Definitions of “company tax return”, “the first long term insurance Directive”, “term assurance business” 
) and “the third long term insurance Directive”, and words in definition of “relevant policy” inserted, by the Insurance 
Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, reg 3(1)-(4), 
with effect from 8 November 1999, 

? Reference in para (3) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 3(1), (3) with effect for policies or contracts made by, or, as the case may be, 
transferred to, an insurance company after 7 November 1999. 

Definitions of “beneficiary” and “term assurance business” substituted, definitions of “excluded business” and “the 
Excluded Business Regulations” inserted and definition of “settlor” revoked by SI 2000/2104 reg 3(1), (2), with effect for 
policies or contracts made by, or, as the case may be, transferred to, an insurance company after 21 August 2000. 

4 Para (5) inserted by SI 2000/2104 reg 3(1); (4) with effect from 23 August 2000. 

* Words in para (1) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 art 142(a) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

® Definition of “the Consolidated Life Assurance Directive” inserted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2004/3273 regs 2, 3 with effect from 31 December 2004. 

7 In para (1) definitions of “child trust fund business”, and “excepted business” inserted; definitions of “individual savings 

account business”, and “relevant business” substituted; words in definition of “relevant policy”, whole of definition of 

“underlying policy”, and words in para (3), revoked; by the Insurance Companies (Overseas Life Assurance Business) 

(Compliance) (Amendment) Regulations, SI 2007/2088 regs 2, 3 with effect for accounting periods beginning on or after 

1 January 2007 and ending on or after 13 August 2007: SI 2007/2088 reg 1. 

8 In para (1), in definition of “the Board”, words substituted for words “of Inland Revenue”, by the Insurance Companies 
(Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 2008/2627 reg 2(1), (2) with effect in 
relation to policies or contracts assigned on or after 27 October 2008. 


Meaning of specified event 
Bu 


Amendments—This regulation revoked by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 4, with effect from 8 November 1999. 


[Exclusion of business of friendly society which is exempt from tax ]' 


[3A These Regulations do not apply to any business of a friendly society the profits arising from 
which are exempt from income tax and corporation tax under section 460(1).]! 
Amendments—' This regulation inserted by the Insurance Companies (Overseas Life Assurance: Business) (Compliance) 


(Amendment) Regulations, SI 1997/481, with effect from 19 March 1997 in relation to accounting periods beginning after 
31 October 1994. 


[Exclusion of tax exempt life assurance business 
3B These Regulations do not apply to any business of an insurance company the profits arising 
from which are exempt from corporation tax by virtue of section 460(11) or (12) of the Income 
and Corporation Taxes Act 1988.]! 
Amendments—! This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 


(Amendment) Regulations, SI 2007/2088 regs 2, 4 with effect for accounting periods beginning on or after 1 January 2007 
and ending on or after 13 August 2007: SI 2007/2088 reg 1. 


Business which is overseas life assurance business 
ii General 


4— In the circumstances prescribed in regulations 5 to [8]', any issue as to whether business is 
overseas life assurance business shall be determined by reference to the matter prescribed in 
those regulations. 


Amendments—! Reference substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2007/2088 regs 2, 5 with effect for accounting periods beginning on or after | January 2007 
and ending on or after 13 August 2007: SI 2007/2088 reg 1. 


Business other than reinsurance business effected by a company resident in the United Kingdom 
outside the United Kingdom 
5— (1) This regulation applies in circumstances where— 
(a) an insurance company has entered into relevant business which is not reinsurance 


business, ! 

(b) that business is with a policy holder not residing in the United Kingdom, 
(c) the policy or contract for that business was effected by an insurance company resident in 
the United Kingdom at or through a [permanent establishment]® outside the United King- 


dom, ...! 
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(d) the policy or contract was made on or after Ist January 1996 [and 
(e) to the best of the company’s knowledge and belief the policy or contract is not [for 
excluded business]?.]! 


[(1A) This regulation also applies in circumstances where— 
(a) on or after 8th November 1999 business is transferred to an insurance company in 
accordance with an authorisation granted outside the United Kingdom for the purposes oi — 
(i) Article 3la.2 of the first [long-term]* insurance Directive, or 
(ii) Article 11 of the third [long-term]* insurance Directive, 


(b) that business is with a policy holder not residing in the United Kingdom, 

(c) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom at or through a [permanent establishment]® outside the 
United Kingdom, and 

(d) to the best of the company’s knowledge and belief the policy or contract [is not for 
excluded business]?.]! 


[(1B) This regulation also applies in circumstances where— 


(a) on or after 19th December 2002 business is transferred to an insurance company in 
accordance with an authorisation granted outside the United Kingdom for the purposes of 
Article 14 or 53(2) of the Consolidated Life Assurance Directive, 

(b) that business is with a policy holder not residing in the United Kingdom, 

(c) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom at or through a [permanent establishment] outside the 
United Kingdom, and 

(d) to the best of the company’s knowledge and belief the policy or contract is not for 
excluded business.]° 


[(2) Except in relation to business to which paragraph (3) below applies, the business referred: to 
in paragraphs (1) [to (1B)}> above shall be overseas life assurance business. 


(3) This paragraph applies to business— 


(a) which is not term assurance business, and 
(b) for which the policy or contract is one— 


(i) in respect of which the insurance company completes the certificate prescribed in 
paragraph (4) below, or 

(ii) which falls within a class of policies or contracts in respect of which the company 
completes the certificate prescribed in paragraph (4A) below. 


(4) The certificate prescribed is a certificate— 


(a) showing the date on which it is given, 

(b) stating the territory in which the [permanent establishment]° is situated, and 

(c) identifying the policy or contract by stating the name of the policy holder and any unique 
identifying designation given to the policy or contract.]! 


[(4A) The certificate prescribed is a certificate— 


(a) stating the territory in which the [permanent establishment]° is situated, 

(b) setting out the unique characteristics of a class of policies or contracts which is not being 
treated by the insurance company as relating to overseas life assurance business, and 

(c) confirming that any policy or contract within the class is capable of being identified 
readily in the books and records of the company by virtue of a unique enn designation 
given to policies or contracts within that class.]' 


(5) A certificate under this regulation shall be given by an employee of the 1 insurance company, 
and shall show the name of that employee and his position within the company. 


(6) Paragraph (7) below applies in any case where— 


(a) policies or contracts for business to which [paragraph (2) above}? applies were effected at 
or through a particular [permanent establishment]® outside the United Kingdom [or, where 
paragraph (1A) [or (1B)} above applies, transferred to an insurance company so as to be 
carried on at or through a particular [permanent establishment]® outside the United King- 
dom,]', and 

(b) those policies or contracts were effected by/, or transferred to,]' an insurance company 
within the same accounting period. 


[(7) The insurance company may combine a certificate under paragraph (3)(4)(i) above with 
another certificate under paragraph (3)(6)(i) above in a single document.] 


(8) The insurance company shall complete the certificate prescribed in this regulation [before the 
date on which it makes its company tax return for the accounting period in which the policy or 
contract was made or, where paragraph (1A) [or (1B)]° above applies, ee if 


Commentary—Simon’s Taxes D7.5137. ; 

Amendments—! In para (1)(d) word “and” revoked, paras (1)(e), (1A), (4), Be words in para 6) inserted, and 
paras (2)-(4), (7) substituted, by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amend- 
ment) Regulations, SI 1999/2839, reg 5(1)+(5), (7) with effect in relation to accounting, periods ending on or after 
31 December 1999, or where an insurance company so elects by written notice given to an officer of the Board on or 
before 31 December 1999, the first accounting period beginning on or after 1 October 1999 and ending after 
31 December 1999 and subsequent accounting periods. VBC: 
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> In para (6) words substituted for “this regulation”, and in para (8) words substituted for “within three months following 
the end of the insurance company’s accounting period in which the policy or contract was made”, by SI 1999/2839, 
reg 5(1), (6), (8) with effect in relation to accounting periods ending on or after 31 December 1999, or where an insurance 
company so elects by written notice given to.an officer of the Board on or before 31 December 1999, the first accounting 
period beginning on or after 1 October 1999 and ending after 31 December 1999 and subsequent accounting periods. 

Words in paras (1)(e), (1A)(d) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 4 with effect for policies or contracts made by, or, as the case may be, 
transferred to, an insurance company after 21 August 2000. 

Words in sub-para (1A)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(b) with effect from 1 December 2001, immediately after the coming into force of the 

Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

° Para (1B) and words in paras (6)(a), (8) inserted, and words in para (2) substituted, by the Insurance Companies (Overseas 
Ae Assurance Business) (Compliance) (Amendment) Regulations, SI 2004/3273 regs 2, 4 with effect from 31 December 
2004. 

Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 6(a) with effect for accounting periods beginning on or after 1 January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


3 


4 


6 


Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance 
company—policies or contracts made before Ist January 1996 


6— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is not reinsurance 
business, 

(b) that business is with a policy holder not residing in the United Kingdom, 

(c) the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company, and 

(d) the policy or contract was made before Ist January 1996. 


(2) The business shall be overseas life assurance business where the insurance company 
completes— 

(a) the certificate prescribed in paragraph (3) below, and 
' (b) the declaration prescribed— 


(i) in a case where the policy holder is an individual, in paragraph (4) below, or 
(11) in a case where the policy holder is not an individual, in paragraph (5) below. 


(3) The certificate prescribed is a certificate— 
(a) stating that to the best of the company’s knowledge and belief the policy holder was not 
residing in the United Kingdom on the date the policy or contract was made, and 


(b) specifying the territory in which to the best of the company’s knowledge and belief the 
policy holder was residing on that date. 


(4) The declaration prescribed is a declaration that to the best of the company’s knowledge and 
belief— 
(a) the policy or contract is not one to which section 431D(2) applies, and 
(b) where the policy or contract is one to which section 431D(2) does not apply solely by 
virtue of section 431D(5), that the conditions specified in section 431D(5) are fulfilled. 


(5) The declaration prescribed is a declaration that to the best of the company’s knowledge and 
belief— 
(a) the policy or contract is one to which subsection (5) of section 431D applies and that the 
conditions specified in that subsection are fulfilled, or 
(b) the policy or contract is one to which subsection (7) of section 431D applies and that the 
conditions specified in that subsection are fulfilled. 
(6) A certificate or declaration under this regulation shall be given by an employee of the 
insurance company, and shall show the name of that employee and his position within the 
company. 
(7) The insurance company shall complete any certificate or declaration prescribed in this 


regulation either within six months following the end of the insurance company’s accounting 
period in which the policy or contract was made, or by Ist March 1996, whichever is the later. 


Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance 
company—policies or contracts made on or after Ist January 1996 


7— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is [neither reinsurance 


business nor term assurance business]'; wef LO. (sitl 
(b) that business is with a policy holder[who is an individual not residing in the United 


Kingdom and either— 
(i) is a British citizen, or 
(ii) is a person in respect of whose business the company has treated this regulation as 
applying,]'; 
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(c) the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]° 
outside the United Kingdom, or by an overseas life insurance company, and 

(d) the policy or contract was made on or after Ist January 1996. 


[(1A) This regulation also applies where— 
(a) on or after 8th November 1999 relevant business which is neither reinsurance business nor 
term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes of— 


(i) Article 3la.2 of the first [long-term]* insurance Directive, or 
(ii) Article 11 of the third [long-term}* insurance Directive, 
(b) that business has not been treated by the transferor as relating to overseas life assurance 
business, 
(c) that business is with a policy holder who is an individual not residing in the United 
Kingdom and either— 
(i) is a British citizen, or 
(11) is a person in respect of whose business with the company has treated this regulation as 
applying, and 
(d) that business is, immediately after the transfer, carried on by an imsurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company.]' 


[(1B) This regulation also applies in circumstances where— 


(a) on or after 19th December 2002 business is transferred to an insurance company in 
accordance with an authorisation granted outside the United Kingdom for the purposes of 
Article 14 or 53(2) of the Consolidated Life Assurance Directive, 

(6) that business has not been treated by the transferor as relating to overseas life assurance 
business; 

(c) that business is with a policy holder who is an individual not residing in the United 
Kingdom and either— 


(i) is a British citizen, or 
(ii) is a person in respect of whose business the company has treated this regulation as 
applying, and 
(d) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]® 
outside the United Kingdom, or by an overseas life insurance company.]° 


(2) The business shall be overseas life assurance business where the insurance sompany 
obtains— 


(a) the document prescribed in paragraph (3) below from the policy holder, and 

(b) in any case where [ the business is of a description falling within the circumstances set out 
in regulation 5 of the Excluded Business Regulations]’ and the policy or contract is held 
otherwise than by the trustees of the trust, the certificate PESaIP EG in paragraph (8) below 
from the trustees of the trust. 


(3) The document prescribed is a document containing— 
(a) the certificate prescribed in paragraph (4) below, 
[() the declaration prescribed in paragraph (5) below, and]! 
(c) the undertaking prescribed in paragraph (7) below. 

(4) The certificate prescribed is a certificate— 
(a) stating that the policy holder was not residing in the United Ka bm on a aie’ date the 
policy or contract was made [or, where paragraph (1A) [or (1B)? above applies, dransierredy) 
and 
(b) specifying the territory in which the policy holder was residing on that date. 


{O). The declaration prescribed is a declaration that the policy or contract is not for pecla deel 
usiness.h; aero ny 


(6) :. : ; fd Ci 

(7) The undertaking prescribed is an dp bine that the policy holders will met the company 

if’ Westy > ALY, \ 
(a) the policy holder begins residing in the United Kingdom, or ANS 


(b) the rights conferred by the policy or contract come to be held subjeenNata trust, or 

(c) the declaration prescribed in paragraph (5) [above]' ceases tobe true. 
[(8) The certificate prescribed is a certificate stating that the circumstances are as set ont in 
paragraph (1)(b) or (c), as the case may be, of regwatos Ar of ,the Excluded Business 
Regulations. }* (Sie ab eget acl) .(d) 
(9) The insurance company shall obtain the document precetibeenn in 1 paragraph (3) above and, in 
any case where [ the business is of a description falling within the circumstances set out i in 
regulation 5 of the Excluded Business Regulations]* and the policy or contract is held otherwise 
than by the trustees of the trust, the certificate prescribed in paragraph (8) above, [before the 


10249 Insurance Companies ( Overseas Life Assurance etc) (etc) 1995/3237 reg 7A 


date on which it makes its company tax return for the accounting period in which the policy or 
contract was made or, where paragraph (1A) above applies, transferred]! 


Commentary—Simon's Taxes D7.5137. 

Amendments—! Words in paras (1)(a), (b), (7)(c), (9), and para (3)(b) substituted, para (1A) and words in para (4)(a) 
inserted and para '(6) revoked by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amend- 
ment) Regulations, SI 1999/2839, reg 6, with effect for policies or contracts made by or, as the case may be, transferred to, 
an insurance company after 7 November 1999. 

3 Words in paras (2)(b), (9) and whole of paras (5), (8) substituted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 5 with effect for policies or contracts made by, or, as 
the case may be, transferred to, an insurance company after 21 August 2000. 

Words in sub-para (1A)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(c) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, .432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

Para (1B) inserted, and words in para (4) inserted, by the Insurance Companies (Overseas Life Assurance Business) 
(Compliance) (Amendment) Regulations, SI 2004/3273 regs 2, 5 with effect from 31 December 2004. 

Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 6(b) with effect for accounting periods beginning on or after | January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


5 


[Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance 
company—policy holder not within regulation 7 

7A— (1) This regulation applies in circumstances where— 

(a) an insurance company has entered into relevant business which is neither reinsurance 
business nor term assurance business, 
(b) that business is with a policy holder not residing in the United Kingdom who either— 
(1) is not an individual, or " 
(ii) if an individual, is not one falling within regulation 7(1)()(i) or (ii), 

, (c), the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]° 
outside the United Kingdom, or by an overseas life insurance company, and 

_ (d) the policy or contract was made on or after 8th November 1999. 

(2) This regulation also applies where— 

(a) on or after 8th November 1999 relevant business which is neither reinsurance business nor 
term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes of— 

(i) Article 31a.2 of the first [long-term]* insurance Directive, or 

(ii) Article 11 of the third [long-term]* insurance Directive, 
(b) that business has not been treated by the transferor as relating to overseas life assurance 
business, 
(c) that business is with a policy holder not residing in the United Kingdom who either— 

(i) is not an individual, or 434 ? 

(ii) if an individual, is not one falling within regulation 7(1)(5)(1) or (11), and 
(d) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company. 

[(2A) This regulation also applies in circumstances where— 

(a) on or after 19th December 2002 relevant business which is neither reinsurance business 
nor term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes of Article 14 or 53(2) of 
the Consolidated Life Assurance Directive, 
(b) that business has not been treated by the transferor as relating to overseas life assurance 
business; 
(c) that business is with a policy holder not residing in the United Kingdom who— 

(i) is not an individual, or ye i 

(ii) if an individual is not one falling within regulation 7(1)(b)(i) or (ii), and 
(d) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]° 
outside the United Kingdom, or by an overseas life insurance company.} 


[(3) The business shall be overseas life assurance business where the insurance company 
completes the certificate prescribed in paragraph (4) or (5) below.}? 


(4) The certificate prescribed is a certificate— 


(a) showing the date on which it is given, 
(b) stating the name of the policy holder, ; 
(c) stating any unique identifying designation given to the policy or contract, ets. 
(d) stating the territory which, to the best of the company’s knowledge and belief, is the 
territory in which the policy holder resides, isiw ri * 22 
-- (e) stating that the company has no knowledge of any information making it reasonable for 
the company to assume that the policy holder was residing in the United Kingdom at the time 
the policy or contract was made or, where paragraph (2) [or (2A)}° above applies, transferred, 
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(f) stating that to the best of the company’s knowledge and belief the policy or contract is 
not[for excluded business}*, 
(2) ides 
(h) where the company makes the statement mentioned in sub-paragraph [(f)}? above, stating 
that the company is in possession of information enabling it to make that statement, and 
stating the nature of that information. 

[(5) The certificate prescribed is a certificate— 
(a) showing the date on which it is given, 
(b) stating the name of the policy holder, 
(c) stating any unique identifying designation given to the policy or contract, and 
(d) stating that to the best of the company’s knowledge and belief the policy or contract is for 
business of a description falling within regulation 7(b) of the Excluded Business Regulations.]? 


(6) A certificate under this regulation shall be given by an employee of the insurance company. 
and shall show the name of that employee and his position within the company. 


(7) Paragraph (8) below applies in any case where policies or contracts for business to which this 
regulation applies were effected by, or where paragraph (2) [or (2A)} above applies, transferred 
to, an insurance company within the same accounting period. 


(8) The insurance company may— 


(a) combine a certificate under paragraph (4) above with another certificate under para- 
graph (4) above in a single document, or 
(b) combine a certificate under paragraph (5) above with another certificate under para- 
graph (5) above in [a single document,} 


but a certificate under paragraph (4) above shall not be combined with a certificate under 
paragraph (5) above in a single document. 


(9) The insurance company shall complete the certificate prescribed in this regulation before the 
date on which it makes its company tax return for the accounting period in which the policy or 
contract was made or, where paragraph (2) [or (2A)}> above applies, transferred.]! 

Amendments—!' This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 7, with effect in relation to policies or contracts made by or, as the case may 
be, transferred to, an insurance company after 7 November 1999. 

? Para (3) and words in para (4)(f), (4) substituted and para (4)(g) revoked by the Insurance Companies (Overseas Life 
Assurance Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 6 with effect for policies or contracts 
made by, or, as the case may be, transferred to, an insurance company after 21 August 2000. 

> Para (5) and words in para (8)(b) substituted by SI 2000/2104 reg 6(1), (4), (5) with effect from 23 August 2000. 

+ Words in sub-para (2)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(d) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

> Para (2A) and words in paras (4)(e), (7), (9) inserted by the Insurance Companies (Overseas Life Assurance Business) 
(Compliance) (Amendment) Regulations, SI 2004/3273 regs 2, 6 with effect from 31 December 2004. 

° Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 6(c) with effect for accounting periods beginning on or after 1 January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


Certain business other than reinsurance business where the company comes into possession of 
additional information 


8— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is [neither reinsurance 
business nor term assurance business]', 

[(b) that business was entered into by the insurance company with a policy holder referred tc 
in regulation 7(1)(b);]! 

(c) the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]: 
outside the United Kingdom, or by an overseas life insurance company, and 

(d) the insurance company comes to be in possession of information making it reasonable for 
the company to assume [either— 


(i) that there has been a change in the identity of the policy holder and the new policy 
holder is a person referred to in regulation 7(1)(4), or 
(i) that the policy holder (being a person referred to in regulation See has ceased to be 
beneficially entitled to the rights conferred by the policy or contract.} 
{((1A) This regulation also applies in circumstances where— 
(a) on or after 8th November 1999 relevant business which is neither reinsurance business nor 
term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes Ole ST iy 
(i) Article 3la.2 of the first [long-term] insurance Directive,or a ne 
(ii) Article 11 of the third [long-term]* insurance Directive, ee ey 
(6) that business was entered into with a policy holder referred to in regulation HAN(b)s #9) 
(c) that business is, immediately after the transfer, carried on by an insurance Y 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company, and > 10. yoHhiqnerth 


10251 Insurance Companies ( Overseas Life Assurance etc) (etc) 1995/3237 reg 8 


(d) the insurance company to whom the business is transferred comes to be in possession of 
information making it reasonable for the company to assume either— 


(i) that there has been a change in the identity of the policy holder and the new policy 
holder is a person referred to in regulation 7(1)(4), or 

(ii) that the policy holder (being a person referred to in regulation 7(1)(b)) has ceased to be 
beneficially entitled to the rights conferred by the policy or contract.]! 


[((1B) This regulation also applies in circumstances where— 


(a) on or after 19th December 2002 relevant business which is neither reinsurance business 

nor term assurance business is transferred to an insurance company in accordance with an 

authorisation granted outside the United Kingdom for the purposes of Article 14 or 53(2) of 

the Consolidated Life Assurance Directive, 

(b) that business was entered into with a policy holder referred to in regulation 7(1)(A); 

(c) that business is, immediately after the transfer, carried on by an insurance company 
) resident in the United Kingdom otherwise than at or through a [permanent establishment} 

outside the United Kingdom, or by an overseas life insurance company, and 

(d) the insurance company to whom the business is transferred comes to be in possession of 

information making it reasonable for the company to assume either— 


(i) that there has been a change in the identity of the policy holder and the new policy 
holder is a person referred to in regulation 7(1)(4), or 

(ii) that the policy holder (being a person referred to in regulation 7(1)()) has ceased to be 
entitled to the rights conferred by the policy or contract.]* 


(2) The business shall continue to be overseas life assurance business where the insurance 
company obtains— 


(a) the document prescribed in paragraph (3) below from the policy holder, and 

(6) in any case where [the business is of a description falling within the circumstances set out 
in regulation 5 of the Excluded Business Regulations]’, the certificate prescribed in para- 
graph (8) below from the trustees of the trust. 


(3) The document prescribed is a document containing— 
(a) the certificate prescribed in paragraph (4) below, 
[(b) the declaration prescribed in paragraph (5) below, and] 
(c) the undertaking prescribed in paragraph (7) below. 
(4) The certificate prescribed is a certificate— 
(a) stating that the policy holder was not residing in the United Kingdom— 


(i) in a case where it is reasonable for the company to assume that there has been a change 
in the identity of the policy holder, on the date he became the policy holder, or 

(ii) in a case where it is reasonable for the company to assume that the policy holder has 
ceased to be beneficially entitled to the rights conferred by the policy or contract, on the 
date on which he ceased to be beneficially entitled to those rights, and 


(b) specifying the territory in which the policy holder was residing on that date. 


[(5) The declaration prescribed is a declaration that the policy or contract is not for excluded 
business. |? 


C6) 205 
(7) The undertaking prescribed is an undertaking that the policy holder will notify the company 
if— 

(a) the policy holder begins residing in the United Kingdom, or 

(b) the rights conferred by the policy or contract come to be held subject to a trust, or 

(c) the declaration prescribed in paragraph (5) [above]! ceases to be true. 


[(8) The certificate prescribed is a certificate stating that the circumstances are as set out in 
regulation 5(1)(b) or (c) of the Excluded Business Regulations.]? 


(9) The insurance company shall obtain the document prescribed in paragraph (3) above and, in 
any case where [the business is of a description falling within the circumstances set out in 
regulation 5 of the Excluded Business Regulations]? applies, the certificate prescribed in 
paragraph (8) above, [before the date on which the insurance company makes its company tax 
return for the accounting period in which]'the insurance company comes to be in possession of 
information making it reasonable for the company to assume that there has been a change in the 
identity of the policy holder or that the policy holder has ceased to be beneficially entitled to the 
rights conferred by the policy or contract, as the case may be. 


Commentary—Simon's Taxes D7.5137. 

Amendments—! Words in paras (1), (7)(c), (9), and para (3)(b) substituted, para (1A) inserted and para (6) revoked, by the 
Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI. 1999/2839, reg 8, 
with effect in any case where the date on which the insurance company comes to be in possession of information making 
it reasonable for the company to assume that there has been a change in the identity of the policy holder, or the policy 
holder ceased to be beneficially entitled to the rights conferred by the policy or contract, falls after 8 November 1999. 

2 Words in paras (2)(b), (9) and whole of paras (5), (8) substituted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 7 with effect for policies or contracts made by, or, as 
the case may be, transferred to, an insurance company after 21 August 2000. ; 

3 Words in sub-para (1A)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(e) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 
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+ Para (1B) inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance). (Amendment) 
Regulations, ST 2004/3273 regs 2, 7 with effect from 31 December 2004. 
’ Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 6(d) with effect for accounting periods beginning on or after 1 January2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg |. 


Reinsurance of business effected by a company resident in the United Kingdom outside the 
United Kingdom 
9— (1) This regulation applies in circumstances where— 
(a) an insurance company has entered into relevant business. [which is. not. term assurance 
business ]/, 
(b) that business is reinsurance of life assurance business with a policy holder not residing in the 
United Kingdom, 
(c) the underlying policy in relation to that business was effected by an insurance company 
resident in the United-Kingdom at or through a branch outside the United Kingdom, and 
(d) the underlying policy in relation to that business was made on or after 1st January 1996. 


(2) The business shall be overseas life assurance business where the insurance company obtains from 
the cedant company— 


(a) the certificate prescribed in paragraph (3) below, and 
(b) the undertaking prescribed in paragraph (4) below. 

(3) The certificate prescribed is a certificate [that— 
(a) the underlying policy in relation to the business is not one in respect of which the cedant 
company has completed the certificate prescribed in regulation 5(4) [or (4A) ]’, or 
(b) in relation to an underlying policy which was made in an accounting period for which 
regulation 5(2) to (4) did not have effect, the cedant company had complied with the requirements 
of regulation 5(2) as it applied for that accounting period. ]' 


(4) The undertaking prescribed is an undertaking that the cedant company will notify the insurance 
company if the cedant company comes to be in possession of information making it reasonable for 
the tl company to assume that— 


(aor: 

(b) te underlying policy in relation to the business has ceased to be life assurance business with 
a policy holder who was not residing in the United Kingdom at the time the sheng or contract was 
made or at any time within [twelve]! months thereafter, or 

(c) the underlying policy holder, not being the person with whom the policy or contract was 
originally effected, was residing in the United Kingdom at the time the underlying policy was 
made or at any time thereafter. 


(5) The insurance company shall obtain the certificate prescribed in paragraph (3) above and the 
undertaking prescribed in paragraph (4) above [before the date on which it makes its company tax 
return for the accounting period in which the reinsurance arrangement was made. J" # 


Commentary—Simon’s Taxes D7.5137. 

Amendments—' In para (1) words inserted, in paras (3), (4), (5) words substituted, and in para (4) words oinitied by the 
Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, 
reg 9(1)+(5), with effect in relation to accounting periods ending on or after 31 December 1999, or where an insurance 
company so elects by written notice given to an officer of the Board on or before 31 December 1999, the first accounting 
period beginning on or after 1 October 1999 and ending after 31 December 1999 and subsequent accounting periods. 

? Words inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, 
SI 2000/2104 reg 8 with effect for— 

(a) accounting periods ending on or after 31st December 1999; or 

(b) where an insurance company has so elected by written notice given to an officer of the Board on or before 
31 December 1999, the first accounting period beginning on or after 1 October 1999 and ending after 31 December 
1999 and subsequent accounting periods. 

* This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 7(a) with effect for accounting periods beginning on or after 1 brapnie 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


Reinsurance of business effected either by a company resident in the United Kingdom otherwise 
than outside the United Kingdom or by an overseas life insurance cole 


10— (1) This regulation applies in circumstances where— tocla (Ra 
(a) an insurance company has entered into relevant business [ whieh is not term assurance 


business ]', Ss 
(b) that business is reinsurance of life assurance business with a ese holder [referred to in 
regulation 7(1)(b) J’, iy 


(c) the underlying policy in relation to that business was effected per by aninsurance company 
resident in the United Kingdom.otherwise than at or through a branch outside the. United 
Kingdom, or by an overseas life insurance company, and rovedbe vi rreheMo.d goat 

(d) the underlying policy in relation to that business was made on or after Ist January. 1996. 


(2) The business shall be overseas life assurance business where the insurance company obtains from 


the cedant company— i ie a cho cane 
(a) the certificate prescribed in paragraph @) below, and 1 07 Laas) aaemiers oan, ody 
(b) the undertaking prescribed in paragraph (4) below. © dua (OFS) a aL eae 
: mT 


(3) The certificate prescribed is.a certificate that the cedant company either— oivis2. Letom 
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(a) has completed the certificate prescribed in regulation 6(3) and, in any case where sec- 
tion 431 D(5) applies, the [declaration prescribed in regulation 6(4) or (5)]‘, or 

(b) has obtained the document prescribed in regulation 7(3) from the underlying policy holder 
and, in any case [the business is of a description falling within the circumstances set out in 
regulation 5 of the Excluded Business Regulations]? and the policy or contract is held otherwise 
than by the trustees of the trust, the certificate prescribed in regulation 7(8) from the trustees of 


the trust, 
1 


(4) The undertaking prescribed is an undertaking that the cedant company will notify the insurance 
company if the cedant company comes to be in possession of information making it reasonable for 
the cedant company to assume that— 


(a) any part of the certificate prescribed in regulation 6(3) or any part of the declarations 
prescribed in paragraphs (4) and (5) of regulation 6 or, as the case may be, any part of the 
document prescribed in regulation 7(3) has ceased to be true, or 

(b) in any case [the business is of a description falling within the circumstances set out in 
regulation 5 of the Excluded Business Regulations ]° and the policy or contract is held otherwise 
than by the trustees of the trust, any part of the certificate prescribed in regulation 7(8) has 
ceased to be true, or 

(c) the underlying policy in relation to the business has ceased to be life assurance business with 
a policy holder who was not residing in the United Kingdom at the time the policy or contract was 
made or at any time within six months thereafter, or 

(d) the underlying policy holder, not being the person with whom the policy or contract was 
originally effected, was residing in the United Kingdom at the time the underlying policy was 
made or at any time thereafter. 


(5) The insurance company shall obtain the certificate prescribed in paragraph (3) above and the 
undertaking prescribed in paragraph (4) above [before the date on which it makes its company tax 


return for the accounting period in which the reinsurance arrangement was made. |!» 3 

Commentary—Simon's Taxes D7.5137. 

Amendments—! Words in para (1)(a) inserted, words in paras (1)(b), (3), (5) substituted, and words in para (3) revoked, by 
the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, 
reg 10, with effect in relation to policies or contracts made by or, as the case may be, transferred to, an insurance 
company on or after 8 November 1999. 

? Words in paras (3)(b), (4)(b) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 9 with effect for policies or contracts made by, or, as the case may be, 
transferred to, an insurance company after 21 August 2000. 

* This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 7(b) with effect for accounting periods beginning on or after | January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


[ Reinsurance of business effected either by a company resident in the United Kingdom otherwise 
than outside the United Kingdom or by an overseas life insurance company—policy holder not 
within regulation 7 
I0A— (1) This regulation applies in circumstances where— 
(a) an insurance company has entered into relevant business which is not term assurance 
business, 
(b) that business is reinsurance of life assurance business with a policy holder not residing in the 
United Kingdom who either— 
(i) is not an individual, or 
(ii) if an individual, is not one falling within regulation 7(1)(b)(i) or (ii), 
(c) the underlying policy in relation to that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the, United 
Kingdom, or by an overseas life insurance company, and 
(d) the underlying policy in relation to that business was made on or after 8th November 1999. 
(2) The business shall be overseas life assurance business where the insurance company obtains from 
the cedant company— 
(a) the certificate prescribed in paragraph (3) below, and 
(b) [where the cedant company has completed the certificate prescribed in regulation 7A(4), ]° 
the undertaking prescribed in paragraph (4) below. 
(3) The certificate prescribed is a certificate that the cedant company has complied with the 
requirements of regulation 7A(3). 
(4) The undertaking prescribed is an undertaking that the cedant company will notify the insurance 
company if the cedant company comes to be in possession of information making it reasonable for 
the cedant company to assume that— 
(a) any part of the certificate prescribed in [regulation 7A(4)]° has ceased to be true, or 
(b) the underlying policy in relation to the business has ceased to be life assurance business with 
a policy holder who was not residing in the United Kingdom at the time the policy or contract was 
made or at any time within six months thereafter, or 
_ (c) the underlying policy holder, not being the person with whom the policy or contract. was 
- originally effected, was residing in the United Kingdom at the time the underlying policy was 
made or at any time thereafter. 
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(5) The insurance company shall obtain the certificate prescribed in paragraph (3) above and the 

undertaking prescribed in paragraph (4) above before the date on which it makes its company tax 

return for the accounting period in which the reinsurance arrangement was made. ]?; 3 

Amendments—! This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 11, with effect in relation to policies or contracts made by or, as the case 
may be, transferred to, an insurance company on or after 8 November 1999. 

? Words in para (2)(b) inserted and words in para (4) substituted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 10 with effect from 23 August 2000. 

* This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 


Regulations, SI 2007/2088 regs 2, 7(c) with effect for accounting periods beginning on or after 1 January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


Certain reinsurance business where the company comes into possession of additional information 
11— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business [which is not term assurance 
business J’, 

(b) that business is reinsurance of life assurance business [and was entered into by the insurance 
company with a policy holder referred to in regulation 7(1)(b) ]/, 

(c) the underlying policy in relation to that business was effected by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company, and 

(d) the insurance company comes to be in possession of information making it reasonable for the 
company to assume [either— 


(i) that there has been a change in the identity of the underlying policy holder and the new 
underlying policy holder is a person referred to in regulation 7(1)(b), or 

(ii) that the underlying policy holder (being a person referred to in regulation 7{1)(b)) has 
ceased to be beneficially entitled to the rights conferred by the policy or contract. ]' 


(2) The business shall continue to be overseas life assurance business where the insurance company 
obtains from the cedant company— 


(a) the certificate prescribed in paragraph (3) below, and 
(b) the undertaking prescribed in paragraph (4) below. 


(3) The certificate prescribed is a certificate that the cedant company has obtained the document 
prescribed in regulation 8(3) from the policy holder and, in any case where [ the business is of a 
description falling within the circumstances set out in regulation 5 of the Excluded Business 
Regulations ]’, the certificate prescribed in regulation 8(8) from the trustees of the trust, within six 
months after the cedant company came to be in possession of information making it reasonable for 
the cedant company to assume that there had been a change in the identity of the policy holder or 
that the policy holder had ceased to be beneficially entitled to the rights conferred by the policy or 
contract, as the case may be. 


(4) The undertaking prescribed is an undertaking that the cedant company will notify the insurance 
company if the cedant company comes to be in possession of information making it reasonable for 
the cedant company to assume that— 


(a) any part of the document prescribed in regulation &(3) has ceased to be true, or 

(b) in any case where[the business is of a description falling within the circumstances set out in 
regulation 5 of the Excluded Business Regulations ]?, any part of the certificate prescribed in 
regulation 8(8) has ceased to be true, or 

(c) the underlying policy in relation to the business has ceased to be life assurance business with 
a policy holder not residing in the United Kingdom. 


(5) The insurance company shall obtain the certificate prescribed in paragraph (3) above and the 
undertaking prescribed in paragraph (4) above [before the date on which it makes its company tax 
return for the accounting period in which the reinsurance arrangement was made. ce - 


Commentary—Simon’s Taxes D7.5137. 

Amendments—! Words in para (1)(a) inserted, and words in paras (1)(4), (d), (5) substituted, by the Insurance Companies 
(Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, reg 12, with effect in any case 
where the date on which the insurance company comes to be in possession of information making it reasonable for the 
company to assume that there has been a change in the identity of the policy holder, or the policy holder ceased to be 
beneficially entitled to the rights conferred by the policy or contract, falls after 8 November 1999. 

? Words in paras (3), (4)(b) substituted by the Insurance Companies (Overseas Life Assurance Busitiess) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 11 with effect for policies or contracts made by, or, as the case may be, 
transferred to, an insurance company after 21 August 2000. 

* This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 7(a) with effect for accounting periods beginning on or after d January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 


oe) 


i 


TERRITORIES IN WHICH POLICY HOLDERS : RESIDING Bed. v3 


General . Ra OR EAN 


12— In the circumstances prescribed in regulations 13 to [14A]', any issue as to whether a policy 
holder is residing in the United Kingdom or in some other territory shall be "determined by 


reference to the matters prescribed in those regulations. en ap td 
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Amendments—' Reference substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2007/2088 regs 2, 8 with effect for accounting periods beginning on or after 1 January 2007 
and ending on or after 13 August 2007: SI 2007/2088 reg 1. 


Business other than reinsurance business effected by a company resident in the United Kingdom 
outside the United Kingdom 


13— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is not reinsurance 

business, and 

(b) the policy or contract for that business was effected by an insurance company resident in 

ay United Kingdom at or through a [permanent establishment]’ outside the United King- 
om. 


[(1A) This regulation also applies where— 


) (a) on or after 8th November 1999 relevant business which is not reinsurance business is 
transferred to an insurance company in accordance with an authorisation granted outside the 
United Kingdom for the purposes of — 


(i) Article 3la.2 of the first [long-term]> insurance Directive, or 
(ii) Article 11 of the third [long-term]? insurance Directive, and 


(5) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom at or through a branch outside the United Kingdom.]! 


[((1B) This regulation also applies in circumstances where— 


(a) on or after 19th December 2002 relevant business which is neither reinsurance business 
nor term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes of Article 14 or 53(2) of 
the Consolidated Life Assurance Directive, and 

(c) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom at or through a [permanent establishment]’ or agency outside 
the United Kingdom.]° 


(2) Subject to paragraph (3) below, the territory in which the policy holder was residing at the 
time the policy or contract was made [or, where paragraph (1A) applies, transferred]! shall be the 
territory in which the [permanent establishment]’ was situated. 


(3) Where, at the time the policy or contract was made [or transferred]? or at any time within 
[eighteen]? months thereafter, the company was in possession of information making it reason- 
able for the company to assume that the policy holder was residing in the United Kingdom at the 
time the policy or contract was made [or transferred]* or at any time within [twelve]? months 
thereafter, the territory in which the policy holder was residing at the time the policy or contract 


was made [or transferred]? shall be the United Kingdom. 


(4) Where, pursuant to paragraph (2) or (3) above, a policy holder has been treated as residing in 
a particular territory at the time the policy or contract was made [or transferred]!, the territory 
in which the policy holder is residing at any time thereafter shall, subject to paragraph (5) below, 
be that same territory. 


(5) Subject to paragraph (3) above, where at any time after the policy or contract was made [or 
transferred]! the company comes to be in possession of information making it reasonable for the 
company to assume that the policy holder, [being neither— 


(a) the person with whom the policy or contract was originally effected, nor 

(b) a person to whom the rights conferred by the policy or contract have been assigned in 
circumstances where the assignment did not constitute a chargeable event within the meaning 
of [section 484 of the Income Tax (Trading and Other Income) Act 2005]*, nor 

(c) a personal representative in whom those rights have been vested by operation of law]*, 


was residing in the United Kingdom at the time he became the policy holder or at any time 
thereafter, the territory in which the policy holder is residing shall, from the date on which it is 
reasonable for the company so to assume, be the United Kingdom. 


Note—The numbering in para (1B) above appears erroneous. This appears to be a drafting error. In addition, SI 2004/3273 
purports to make a further amendment to this regulation. This also appears to be a drafting error, as the text to be 
substituted does not appear in this regulation. 

Amendments—! Para (1A), and words in para (2), (4), (5), inserted, by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 1999/2839, reg 13(1)-(3), (5), (6)(a), with effect from 8 November 

1999. 

2 Words in para (3) substituted by SI 1999/2839, reg 13(1), (4)(a), (b), with effect in relation to policies or contracts made by 

_ or, as the case may be, transferred to, an insurance company on or after 8 November 1999. Words previously read 
“twelve” and “six” respectively. ’ } ’ ih 

3 Words in para (3) inserted by SI 1999/2839, reg 13(1), (4)(c), with effect in relation to policies or contracts made by or, as 
the case may be, transferred to, an insurance company on or after 8 November 1999. 

4 Words in para (5) substituted by SI 1999/2839, reg 13(1), (6)(6), with effect from 8 November 1999. 

> Words in sub-para (1A)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(/) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). : 

© Para (1B) inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2004/3273 regs 2, 8 with effect from 31 December 2004. 

7 Words substituted by the Insurance Companies (Overseas Life. Assurance Business) (Compliance) (Amendment) 

~ Regulations, SI 2007/2088 regs 2, 9(a) with effect for accounting periods beginning on or after | January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. : 
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8 In para (5)(6), words substituted for words “section 540, 542 or 545” by the Insurance Companies (Overseas Life 
Assurance Business) (Compliance) (Amendment) Regulations, SI 2008/2627 reg 2(1), (3)(a) with effect im relation to 
policies or contracts assigned on or after 27 October 2008. 


Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance company 
14— (1) This regulation applies in circumstances where— 
(a) an insurance company has entered into relevant business which is not reinsurance 
business, and 
(b) the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]® 
outside the United Kingdom, or by an overseas life insurance company [and 
(c) that business is with a policy holder referred to in regulation 7(1)(6).]! 
[((1A) This regulation also applies in circumstances where— 
(a) on or after 8th November 1999 relevant business which is not reinsurance business is 
transferred to an insurance company in accordance with an authorisation granted outside the 
United Kingdom for the purposes of— 
(i) Article 3la.2 of the first [long-term]° insurance Directive, or 
(ii) Article 11 of the third [long-term]*® insurance Directive, 


(b) that business has not been treated by the transferor as relating to overseas life assurance 
business, 

(c) that business is, immediately after the transfer, carried on either by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company, and 

(d) that business is with a policy holder referred to in regulation 7(1)(5).]! 


{(1B) This regulation also applies in circumstances where— 


(a) on or after 19th December 2002 business is transferred to an insurance company in 
accordance with an authorisation granted outside the United Kingdom for the purposes of 
Article 14 or 53(2) of the Consolidated Life Assurance Directive, 

(b) that business has not been treated by the transferor as relating to overseas life assurance 
business, 

(c) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom at or through a [permanent establishment]® outside the 
United Kingdom, or by an overseas life insurance company; and 

(d) that business is with a policy holder referred to in regulation 7(1)(b).|’ 


(2) Subject to [paragraphs (3) and (3A)]> below, the territory in which the policy holder was 
residing at the time the policy or contract was made [or, where paragraph (1A) [or (1B)]’ applies, 
transferred]" shall be the territory specified in the certificate prescribed in ERA 6(3) or, as 
the case may be, 7(4). 


(3) Where, at the time the policy or contract was made [or transferred]? or at any time within 
[eighteen]? months thereafter, the company was in possession of information making it reason- 
able for the company to assume that the policy holder was residing in the United Kingdom at the 
time the policy or contract was made [or transferred] or at any time within [twelve]? months 
thereafter, the territory in which the policy holder was residing at the time the policy or contract 
was made [or transferred]? shall be the United Kingdom. 


[(3A) Subject to paragraph (3) above, where the policy is for term assurance business, the 
territory in which the policy holder was residing at the time the policy was made or transferred 
shall be the territory in which, to the best of the company’s knowledge or belief, the policy 
holder was residing at the time ‘the policy was made or transferred.]> 


(4) Where, pursuant to paragraph (2)[, (3) or (3A)Pabove, a policy holder has been treated as 
residing in a particular territory at the time the policy or contract was made [or transferred], the 
territory in which the policy holder is residing at any time thereafter shall, yl head to Brae 
graph (5) below, be that same territory. 


(5) Subject to paragraph (3) above, where at any time after the policy or contract was made [or 
transferred]' the company comes to be in possession of information makaas it peaepaole for the 
company to assume that the policy holder, [being neither— 


(a) the person with whom the policy or contract was originally effected, nor _. 

(b) any person to whom the rights conferred by the policy or contract have been assigned i in 
circumstances where the assignment did not constitute a chargeable event within the mcating 
of [section 484 of the Income Tax (Trading and Other Income) Act 2005], nor. 

(c) a personal representative in whom those rights have been vested by operation. ‘of. law], 


was residing in the United Kingdom at the time he became the policy holder or at- any time 
thereafter, the territory in which the policy holder is residing shall, from the date on which it is 
reasonable for the company so to assume, be the United Kingdom. a9) oe oneal a mn hy 
i 200. Tbs a>: ie 
Amendments—! Para (1)(c) and word “and” preceding ity para (1A), and words in paras (2), (4), (5). inserted, by the 
Insurance Companies (Overseas Life Assurance Business) (Compliance) Neca ed mare SD 1999/2839, 
reg 14(1)-(4), (6), (7)(a), with effect from 8 November 1999. ouh Ei itso ac 
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? Words in para (3) substituted by SI 1999/2839, reg 14(1), (5)(a), (b), with effect in relation to policies or contracts made by 
or, as the case may be, transferred to, an insurance company on or after 8 November 1999. Words previously read 
“twelve” and “six” respectively. 

Words in para (3) inserted by SI 1999/2839, reg 14(1), (5)(c), with effect-in relation to policies or contracts made by or, as 
the case may be, transferred to, an insurance company on or after 8 November 1999. 

* Words in para (5) substituted by SI 1999/2839, reg 14(1), (7)(b), with effect from 8 November 1999. 

2 Words in paras (2), (4) substituted and para (3A) inserted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 13 with effect for policies or contracts made by, or, 
as the case may be, transferred to, an insurance company after 21 August 2000. 

Words in sub-para (1A)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, ST 2001/3629 art 142(g) with effect from | December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

Para (1B) and words in para (2) inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2004/3273 regs 2, 9 with effect from 31 December 2004. 

Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 9(b) with effect for accounting periods beginning on or after | January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 

;° In para (5)(b), words substituted for words “section 540, 542 or 545” by the Insurance Companies (Overseas Life 

Assurance Business) (Compliance) (Amendment) Regulations, SI 2008/2627 reg 2(1), (3)(b) with effect in relation to 
policies or contracts assigned on or after 27 October 2008. 


3 


6 


[Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance 
company—policy holder not within regulation 7 


14A— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is not reinsurance 
business, 
(b) that business is with a policy holder not residing in the United Kingdom who either— 
(i) is not an individual, or 
(1i) if an individual, is not one falling within regulation 7(1)(b)(i) or (ii), 
(c) the policy or contract for that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment]° 
outside the United Kingdom, or by an overseas life insurance company, and 
(d) the policy or contract was made on or after 8th November 1999. 


(2) This regulation also applies where— 
(a) on or after 8th November 1999 relevant business which is not reinsurance business is 
transferred to an insurance company in accordance with an authorisation granted outside the 
United Kingdom for the purposes of— 
(i) Article 3la.2 of the first [long-term]* insurance Directive, or 
(ii) Article 11 of the third [long-term]}* insurance Directive, 
(6) that business has not been treated by the transferor as relating to overseas life assurance 
usiness, 
(c) that business is with a policy holder not residing in the United Kingdom who either— 
(i) is not an individual, or 
(11) 1f an individual, is not one falling within regulation 7(1)(4)(1) or (ii), and 
(d) that business is, immediately after the transfer, carried on by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company. 


[(2A) This regulation also applies in circumstances where— 

(a) on or after 19th December 2002 relevant business which is neither reinsurance business 
nor term assurance business is transferred to an insurance company in accordance with an 
authorisation granted outside the United Kingdom for the purposes of Article 14 or 53(2) of 
the Consolidated Life Assurance Directive, 
(b) that business has not been treated by the transferor as relating to overseas life assurance 
business; 
(c) that business is with a policy holder not residing in the United Kingdom who— 

(i) is not an individual, or 

(ii) if an individual is not one falling within regulation 7(1)(5)(i) or (ii), and 
(d) that business is, immediately after the transfer carried on by an insurance company 
resident in the United Kingdom otherwise than at or through a [permanent establishment} 
outside the United Kingdom, or by an overseas life insurance company. ]* 


(3) Subject to[paragraphs (4), (4A) and (4B) below)’, the territory in which the policy holder was 
residing at the time the policy or contract was made or, where paragraph (2) [or paragraph (2A)}* 
above applies, transferred shall be the territory specified in the certificate prescribed in 
[regulation 7A(4) above}? or, as the case may be, paragraph (5) of that regulation. 


(4) Where, at the time the policy or contract was made or transferred or at any time within 
eighteen months thereafter, the company was in possession of information making it reasonable 
for the company to assume that the policy holder was residing in the United Kingdom at the 
time the policy or contract was made or transferred or at any time within twelve months 
thereafter, the territory in which the policy holder was residing at the time the policy or contract 
was made or transferred shall be the United Kingdom. 
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[(4A) Subject to paragraph (4) above, where the policy is for term assurance business, the 
territory in which the policy holder was residing at the time the policy was made or transferred 
shall be the territory in which, to the best of the company’s knowledge or belief, the policy 
holder was residing at the time the policy was made or transferred. 


(4B) Where the policy or contract is for business of a description falling within regulation 7()) of 
the Excluded Business Regulations, the territory in which the policy holder was residing at the 
time the policy or contract was made or transferred shall be the territory under the law of which 
the scheme mentioned in that regulation is established.]? 


(S) Where, pursuant to paragraph (3)[, (4), (4A) or (4B) above, a policy holder has been treated 
as residing in a particular territory at the time the policy or contract was made or transferred, 
the territory in which the policy holder is residing at any time thereafter shall, subject to 
paragraph (6) below, be that same territory. 


(6) Subject to paragraph (4) above, where at any time after the policy or contract was made or 
transferred the company comes to be in possession of information making it reasonable for the 
company to assume that the policy holder, being neither— 


(a) the person with whom the policy or contract was originally effected, nor 

(b) a person to whom the rights conferred by the policy or contract have been assigned in 
circumstances where the assignment did not constitute a chargeable event within the meaning 
of [section 484 of the Income Tax (Trading and Other Income) Act 2005]°, nor 

(c) a personal representative in whom those rights have been vested by operation of law, 


was residing in the United Kingdom at the time he became the policy holder or at any time 

thereafter, the territory in which the policy holder is residing shall, from the date on which it is 

reasonable for the company so to assume, be the United Kingdom.]! 

Amendments—! This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance! 
(Amendment) Regulations, SI 1999/2839, reg 15, with effect in relation to policies or contracts made by or, as the cas¢ 
may be, transferred to, an insurance company on or after 8 November 1999, 

? Words in paras (3), (5) substituted and paras (4A), (4B) inserted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 14 with effect for policies or contracts made by, or 
as the case may be, transferred to, an insurance company after 21 August 2000. 

Words in sub-para (2)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 142(h) with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

4 Para (2A) and words in para (3) inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance’ 
(Amendment) Regulations, SI 2004/3273 regs 2, 10 with effect from 31 December 2004. 

Words substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment 
Regulations, SI 2007/2088 regs 2, 9(c) with effect for accounting periods beginning on or after | January 2007 and ending 
on or after 13 August 2007: SI 2007/2088 reg 1. 

° In para (6)(b), words substituted for words “section 540, 542 or 545” by the Insurance Companies (Overseas Life 

Assurance Business) (Compliance) (Amendment) Regulations, SI 2008/2627 reg 2(1), (3)(c) with effect in relation tc 
policies or contracts assigned on or after 27 October 2008. 


Reinsurance business effected by a company resident in the United Kingdom outside the 
United Kingdom 


15— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is reinsurance business, and 
(b) the underlying policy in relation to that business was effected by an insurance compan) 
resident in the United Kingdom at or through a branch outside the United Kingdom. 


(2) Subject to paragraph (3) below, the territory in which the underlying policy holder was residing 
at the time the underlying policy was made shall be the territory in which the branch was situated. 


(3) Where, at the time the underlying policy was made or at any time within [eighteen]! month: 
thereafter, the company was in possession of information making it reasonable for the company tc 
assume that the underlying policy holder was residing in the United Kingdom at the time the 
underlying policy was made or at any time within [twelve ]' months thereafter, the territory in whicl 
the underlying policy holder was residing at the time the underlying policy was made shall be the 
United Kingdom. 


(4) Where, pursuant to paragraph (2) or (3) above, an underlying policy holder has been treated a: 
residing in a particular territory at the time the underlying policy was made, the territory in whicl 
the underlying policy holder is residing at any time thereafter shall, subject to pe (5) below 
be that same territory. 


(5) Subject to paragraph (3) above, where at any time after, the underlying policy was made the 
company comes to be in possession of information making it reasonable for the Coramany to assume 
that the underlying policy holder, [being neither— i! 


(a) the person with whom the policy or contract was originally effected, nor 

(b) a person to whom the rights conferred by the policy or contract have been assigned in 
circumstances where the assignment did not constitute a chargeable event within: ‘the meaning Oj 
section 540, 542 or 545, nor iL SAD Bi O74 

(c) a personal representative in whom those rights have been vested by operation of law /?, 


was residing in the United Kingdom at the time he became the underlying policy holder or at in 
time thereafter, the territory in which the underlying policy holder is residing shall, si fone mn 
at aj 


which it is reasonable for the company so to assume, be the United Kingdom.’ Ah eeeee, 
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Amendments—! Words in para (3) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compli- 
ance) (Amendment) Regulations, SI 1999/2839, reg 16(1), (2), with effect in relation to policies or contracts made by or, 
as the case may be, transferred to, an insurance company on or after 8 November 1999. Words previously read “twelve” 
and “six” respectively. 

? Words in para (5) substituted by SI 1999/2839, reg 16(1), (3), with effect from 8 November 1999. 

> This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 10(a) with effect for accounting periods beginning on or after 1 January 2007 and 
ending on or after 13 August 2007: SI 2007/2088 reg 1. 


Reinsurance business effected either by a company resident in the United Kingdom otherwise than 
outside the United Kingdom or by an overseas life insurance company 


16— (1) This regulation applies in circumstances where— 


(a) an insurance company has entered into relevant business which is reinsurance business, and 
(b) the underlying policy in relation to that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 
Kingdom, or by an overseas life insurance company [and 
(c) the underlying policy holder in relation to that business is a person referred to in regula- 
tion 7(1)(b). ]' 
(2) Subject to [paragraphs (3) and (3A) ]? below, the territory in which the underlying policy holder 
was residing at the time the underlying policy was made shall be the territory specified in the 
certificate prescribed in regulation 6(3) or, as the case may be, 7(A4). 


(3) Where, at the time the underlying policy was made or at any time within [eighteen]? months 
thereafter, the company was in possession of information making it reasonable for the company to 
assume that the underlying policy holder was residing in the United Kingdom at the time the 
underlying policy was made or at any time within [twelve ]?months thereafter, the territory in which 
the underlying policy holder was residing at the time the underlying policy was made shall be the 
United Kingdom. 


[(3A) Subject to paragraph (3) above, where the underlying policy is for term assurance business, 
the territory in which the policy holder was residing at the time the underlying policy was made or 
transferred shall be the territory in which, to the best of the company’s knowledge or belief, the 
policy holder was residing at the time the underlying policy was made or transferred. ]? 


(4) Where, pursuant to paragraph (2)[, (3) or (3A) ]° above, an underlying policy holder has been 
treated as residing in a particular territory at the time the underlying policy was made, the territory 
in which the underlying policy holder is residing at any time thereafter shall, subject to para- 
graph (5) below, be that same territory. 


(5) Subject to paragraph (3) above, where at any time after the underlying policy was made the 
company comes to be in possession of information making it reasonable for the company to assume 
that the underlying policy holder, [being neither— 


(a) the person with whom the policy or contract was originally effected, nor 

(b) a person to whom the rights conferred by the policy or contract have been assigned in 
circumstances where the assignment did not constitute a chargeable event within the meaning of 
section 540, 542 or 545, nor 

(c) a personal representative in whom those rights have been vested by operation of law J’, 


was residing in the United Kingdom at the time he became the underlying policy holder or at any 

time thereafter, the territory in which the underlying policy holder is residing shall, from the date on 

which it is reasonable for the company so to assume, be the United Kingdom.* 

Amendments—! Para (1)(c) and word “and” preceding it inserted, and words in para (5) substituted by the Insurance 
Companies (Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, reg 17(1), (2), 
(4), with effect from 8 November 1999. 

2 Words in para (3) substituted by SI 1999/2839, reg 17(1), (3), with effect in relation to policies or contracts made by or, as 
the case may be, transferred to, an insurance company on or after 8 November 1999. Words previously read “twelve” and 
“six” respectively. 

3 Words in paras (2), (4) substituted and para (3A) inserted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 15 with effect for policies or contracts made by, or, 
as the case may be, transferred to, an insurance company after 21 August 2000. 

4 This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 10(b) with effect for accounting periods beginning on or after | January 2007 and 
ending on or after 13 August 2007: SI 2007/2088 reg 1. 


[Reinsurance business effected either by a company resident in the United Kingdom otherwise 
than outside the United Kingdom or by an overseas life insurance company—policy holder not 
within regulation 7 


16A— (1) This regulation applies in circumstances where— 
(a) an insurance company has entered into relevant business, 
(b) that business is reinsurance of life assurance business with a policy holder not residing in the 
‘United Kingdom who either— 
(i) is not an individual, or tel 7 
(ii) if an individual, is not one falling within regulation 7(1)(b)(i) or (ii), 
(c) the underlying policy in relation to that business was effected either by an insurance company 
resident in the United Kingdom otherwise than at or through a branch outside the United 


- Kingdom, or by an overseas life insurance company, and 
(d) the underlying policy in relation to that business was made on or after 8th November 1999. 
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(2) Subject to [paragraphs (3), (3A) and (3B) ]? below, the territory in which the underlying policy 
holder was residing at the time the underlying policy was made shall be the es specified in the 
certificate prescribed in [regulation 7A(4) above /’. 


(3) Where, at the time the underlying policy was made or at any time within digniben months 
thereafter, the company was in possession of information making it reasonable for the company. to 
assume that the underlying policy holder was residing in the United Kingdom«at the time the 
underlying policy was made or at any time within twelve months thereafter, the territory in which 
the underlying policy holder was residing at the time the underlying policy was made shall be the 
United Kingdom. 


[(3A) Subject to paragraph (3) above, where the underlying policy is for term assurance business, 
the territory in which the policy holder was residing at the time the underlying policy. was made or 
transferred shall be the territory in which, to the best of the company's knowledge or belief, the 
policy holder was residing at the time the underlying policy was made or transferred. 

(3B) Where the underlying policy is for business of a description falling within regulation 7(b) of the 
Excluded Business Regulations, the territory in which the policy holder was residing at the time the 
underlying policy was made or transferred shall be the territory under the law of which the scheme 
mentioned in that regulation is established. ]? 


(4) Where, pursuant to paragraph (2)[, (3), (3A) or (3B)? above, an underlying policy holder has 
been treated as residing in a particular territory at the time the underlying policy was-made, the 
territory in which the underlying policy holder is residing at any time eheretyver shall, subject to 
paragraph (5) below, be that same territory. 


(5) Subject to paragraph (3) above, where at any time after the underlying policy was made the 
company comes to be in possession of information making it reasonable for the company to assume 
that the underlying policy holder, being neither— 
(a) the person with whom the policy or contract was originally effected, nor 
(b) a person to whom the rights conferred by the policy or contract have been assigned in 
circumstances where the assignment did not constitute a chargeable event within the meaning of 
section 540, 542 or 545, nor 
(c) a personal representative in whom those rights have been vested by operation of law, 


was residing in the United Kingdom at the time he became the underlying policy holder or at any 

time thereafter, the territory in which the underlying policy holder is residing shall, from the date on 

which it is reasonable for the company so to assume, be the United Kingdom. ]/: 7 

Amendments—! This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 18, with effect in relation to policies or contracts made by or, as the case 
may be, transferred to, an insurance company on or after 8 November 1999. 

* Words in paras (2), (4) substituted and paras (3A), (3B) inserted by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 16 with effect for policies. or contracts made by, or, 
as the case may be, transferred to, an insurance company after 21 August 2000. 

> This regulation repealed by the Insurance Companies (Overseas Life Assurance Business) (Compliance) (Amendment) 
Regulations, SI 2007/2088 regs 2, 10(c) with effect for accounting periods begisning on or after 1 resi 2007 and 
ending on or after 13 August 2007: SI 2007/2088 reg |. 


CERTIFICATES TO BE OBTAINED ON THE HAPPENING OF 
SPECIFIED EVENTS 


Business other than reinsurance business effected either by a company resident in the United 
Kingdom otherwise than outside the United Kingdom or by an overseas life insurance company 


1 fae 


Amendments—This regulation revoked by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 4, with effect in relation to specified events oceurring after 7 November 
1999. 


SANCTIONS 


Reclassification of policy or contract from date when it was effected « 


18— (1) Subject to paragraph (2) below, this regulation applies in any case where an insurance 
company— . | 
(a) treats a policy or contract as relating to overseas life assurance business 


(i) in the circumstances prescribed in regulation 6(1) where the insurance company has not 
completed the certificate prescribed in regulation 6(3) or one of the declarations pre scribed 
in paragraphs (4) and (5) of regulation 6 within the period limited in regulation 6(7), or 
(ii) in the circumstances prescribed in regulation 7(1) where the insurance company has not 
obtained the document prescribed in regulation 7(3) or, in any case’ where section 431D(5)[, 
or where the business is of a description falling within the circumstances ‘set out) in 
regulation 5 of the Excluded Business Regulations,]* applies and the policy or contract is 
held otherwise than by the trustees of the trust, the certificate presence in regulation 7(8) 
within the period limited in regulation 7(9), or git ‘Sole sly (hy) 


10261 Insurance Companies ( Overseas Life Assurance etc) (etc) 199513237 reg 19 


[(ii1)in the circumstances prescribed in regulation [7A(1)]* where the insurance company has 
not completed the certificate prescribed in regulation 7A(4) or (5) within the period limited 
in regulation 7A(9), or]! 
[(aa) treats an underlying policy as relating to overseas life assurance business in thé cireum- 
stances prescribed in regulation 9 where the insurance company has not obtained the certificate 
prescribed in regulation 9(3) or the undertaking prescribed in régulation 9(4) within the period 
limited in regulation (5), or]! ° 
(b) treats an underlying policy as relating to overseas life assurance business in thé circumstances 
prescribed in regulation 10(1) where the insurance company has not obtained the certificate 
prescribed in regulation 10(3) or the undertaking prescribed in regulation 10(4) within the period 
limited in regulation 10(5), or? 
[(ba) treats an underlying policy as relating to overseas life assurance business in the circum- 
Stances prescribed in regulation’ 10A(1) where the insurance company has not obtained the 
certificate prescribed in regulation 10A(3) or the undertaking prescribed in regulation 10A(4) 
within the period limited in regulation 10A(5), or]! > 
(c) treats a policy or contract as relating to overseas life assurance business in the circum- 
stances prescribed in regulation 13(3)[, 14(3) or 14A(4)P, or 
(d) treats an underlying policy as relating to overseas life assurance business in the circumstances 
prescribed in regulation 15(3)f, 16(3) or 16A(3)/?, or? 
(e) treats a [policy or contract]? as relating to overseas life assurance business in circumstances 
where the insurance company, at the time the policy or contract was made [or transferred]! 
..., WaS in possession, of information making it reasonable for the insurance company to 
assume [that— 
[ GP. any of the requirements. of section 431D (other than those relating to where the 
policy holder is residing) was not fulfilled (notwithstanding its possession of any certificate, 
declaration or other document), or 
[ (i)P the business was excluded business.]? 
2) This regulation shall not apply in any case specified in sub-paragraph [(aa), (b), (ba), (d) or 
2)? of paragraph (1) above where the insurance company is a company to which section 439A 
ipplies.* 
(3) The company shall treat the policy or contract as relating to basic life assurance and general 
innuity business from the date the policy or contract was made or transferred.]° 


4) All necessary adjustments, whether by way of assessment [self-assessment,]! or otherwise, 
hall be made to give effect to paragraph (3) above; and any such assessment may be made 
vithout limits on time. 


— 


“ommentary—Simon’s Taxes D7.5137. 

smendments—! Para 1(a)(iii), (aa), (ba), and words in para (1)(e), (3)(a), (4), inserted, by the Insurance Companies 
(Overseas Life Assurance Business) (Compliance) (Amendment) Regulations, SI 1999/2839, reg 19(1)-(4), (7), (9), (10), 
with effect from 8 November 1999. 

Words substituted by SI 1999/2839, reg 19(5), (6), (8), with effect from 8 November 1999. : 

Words in para (1)(a)(1i) inserted and words in para (1)(e) substituted by the Insurance Companies (Overseas Life 
Assurance Business) (Compliance) (Amendment) Regulations, SI 2000/2104 reg 17(1), (2)(a), (3) with effect for policies 
or contracts made by, or, as the case may be, transferred to, an insurance company after 21 August 2000. 

Words in para (1)(qa)(iii) substituted by SI 2000/2104 reg 17(1), (2)(4) with effect from 23 August 2000. 

Para (1)(aa), (b), (ba), (d), words in para (1)(e), and whole of para (2), repealed; words in para (1)(e), and whole of 
para (3), substituted; para (1)(e)(i), (ii) renumbered as such; by the Insurance Companies (Overseas Life Assurance 
Business) (Compliance) (Amendment) Regulations, SI 2007/2088 regs. 2, 11 with effect for accounting periods beginning 
on or after 1 January 2007 and ending on or after 13 August 2007: SI 2007/2088 reg 1. 


[Reclassification of policy or contract as relating to overseas life assurance business from date 
when it was made or transferred 
'8A— (1) This regulation applies in any case where an insurance company— 
(a) does not treat a policy or contract as relating to overseas life assurance business in the 


circumstances prescribed in regulation S(1)[, (A) or ( IB)}’, and Art 
(b) has not completed the certificate prescribed in regulation 5(4) [or (4A)}? within the period 
limited in regulation 5(8). 

2) The company shall treat the policy or contract as relating to overseas life assurance business 

rom the date the policy or contract was made or transferred. 

3) All necessary adjustments, whether by way of assessment or otherwise, shall be made to give 

ffect to paragraph (2).]! 

\mendments—! This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 1999/2839, reg 20, with effect from 8 November 1999. 

Words in para (1)(b) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 18 with effect for cases occurring after 7 November 1999. 


Words in para (1)(a) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2004/3273 regs 2, 11 with effect from 31 December 2004. 


Reclassification of policy or contract from date after it was effected 
9— (1) Subject to paragraph (2) below, this regulation applies in any case where an insurance 
ompany— 
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(a) treats a policy or contract as relating to overseas life assurance business in the circum- 
stances prescribed in regulation 8(1) where the insurance company has not obtained the 
document prescribed in regulation 8(3) or, in any case where section 431D(5) applies[, or the 
business is of a description falling within the circumstances set out in regulation 5 of the 
Excluded Business Regulations,]> the certificate prescribed in regulation 8(8) within the period 
limited in regulation 8(9), or 
(b) treats an underlying policy as relating to overseas life assurance business in the circumstances 
prescribed in. regulation 11(1) where the insurance. company has not obtained the certificate 
prescribed in regulation 11(3) or the undertaking prescribed in regulation 11(4) within the period 
limited in regulation 11(5), or? 
(c) treats a policy or contract as relating to overseas life assurance business in the circum- 
stances prescribed in regulation 13(5)[, 14(5) or 14A(6)]', or 
(d) treats an underlying policy as relating to overseas life assurance business in the circumstances 
prescribed in regulation 15(5)[, 16(5) or 16A(5)]!, or# 
(e) treats a [policy or contract]? as relating to overseas life assurance business in circumstances 
where the insurance company, at any time after the policy or contract was made [or 
transferred]! ...4, was in possession of information making it reasonable for the insurance 
company to assume [that— 
[ G)}* any of the requirements of section 431D (other than those relating to where the 
policy holder is residing) was not fulfilled (notwithstanding its possession of any certificate, 
declaration or other document), or 
[ (ii)}* the business was excluded business.}* 


(2) This regulation shall not apply in any case specified in sub-paragraph (b), (d) or (e) of 
paragraph (1) above where the insurance company is a company to which section 439A applies.* 
[(3) Subject to paragraphs (3A) and (3B) below, the company shall treat the policy or contract as 
relating to basic life assurance and general annuity business from the end of the accounting 
period in which the relevant date falls.}* 


[(3A) Paragraph (3) above shall not apply where— 


(a) the case concerned falls within paragraph (1)(e) above, 
(b) section 431D(7) applied to the policy or contract when it was made or transferred, or the 
underlying policy when it was made, 
(c) the case falls within paragraph (1)(e) above by reason of the fact that, at some time that 
is— 
(1) more than three years after the date on which the policy or contract was made or 
transferred, or the underlying policy was made, but 
(ii) is not earlier than 8th November 1999, 


the number of persons for or in respect of whom benefits were to be provided under the policy 
or contract, or the underlying policy, and who were not relevant overseas employees within the 
meaning of section 431D(8), became a not insignificant number (‘the relevant number’) for 
the purposes of section 431D(7), and 


(d) the relevant number has at no time exceeded the number which is equal to twenty per cent 
of the total number of persons for or in respect of whom benefits are to be provided under the 
policy or contract or the underlying policy.]! 


[((3B) Paragraph (3) above shall not apply where— 


(a) the case concerned falls within paragraph (1)(e) above, 

(b) the policy or contract fell within the description set out in regulation 7(c) of the Excluded 
Business Regulations when it was made or transferred, or the underlying policy fell within that 
description when it was made, 

(c) the case falls within paragraph (1)(e) above by reason of the fact that, at some time that is 
more than three years after the date on which the policy or contract was made or transferred, 
or the underlying policy was made, the number of persons for or in respect of whom benefits 
were to be provided under the policy or contract, or the underlying policy, and who were not 
relevant overseas employees within the meaning of regulation 2 of the Excluded Business 
Regulations, became a not insignificant number (‘the relevant number’) for the purposes of 
regulation 7(c) of those Regulations, and 

(d) the relevant number has at no time exceeded the number which is equal to twenty-per cent 
of the total number of persons for or in respect of whom benefits are to be Sig under the 
policy or contract or the underlying policy.]* 


(4) All necessary adjustments, whether by way of assessment or otherwise, shall be made to give 
effect to paragraph (3) above; and any such assessment may be made without aries on time. 


(5) In paragraph (3) above “the relevant date” means—_—_- 


(a) in any case specified in sub-paragraph (a) or (b) of ba ae (1) Logi the last day by 
which the insurance company should have obtained any certificate, document or undertaking 
mentioned in either of those sub-paragraphs, or 

(b) in any case specified in sub-paragraph (c) or (d) of paragraph (1) above, the date when it 
became reasonable for the company to assume as mentioned in regulation BO). 14(5), akg 
or 16(5)}? as the case may be, or ~Yirsqntos 
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(c) in any case specified in sub-paragraph (e) of paragraph (1) above, the date when it became 
reasonable for the insurance company to assume as mentioned in that sub-paragraph. 


Commentary—Simon’s Taxes D7.5137. 

Amendments—' In para (1)(c), (d) words substituted for original words “or 14(5)”, and “or 16(5)” respectively, and words in 
para (1)(e), (3) and whole of para (3A) inserted, by the Insurance Companies (Overseas Life Assurance Business) 
(Compliance) (Amendment) Regulations, SI 1999/2839, reg 21, with effect in relation to accounting periods ending on or 
after 31 December 1999, or where an insurance company so elects by written notice given to an officer of the Board on 
or before 31 December 1999, the first accounting period beginning on or after 1 October 1999 and ending after 
31 December 1999 and subsequent accounting periods. 

> Words in para (5)(b) substituted by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
(Amendment) Regulations, SI 2000/2104 reg 19(1), (6) with effect for— 

(a) accounting periods ending on or after 31st December 1999: or 

(b) where an insurance company has so elected by written notice given to an officer of the Board on or before 
31 December 1999, the first accounting period beginning on or after 1 October 1999 and ending after 31 December 
1999 and subsequent accounting periods. 

Words in para (1)(a) and whole of para (3A) inserted and words in paras (1)(e), (3) substituted by SI 2000/2104 

) reg 19(1)-(5) with effect for policies or contracts made by, or, as the case may be, transferred to, an insurance company 
after 21 August 2000. 

Paras (1)(4), (d), words in para (1)(e), and whole of para (2), repealed; words in para (1)(e), substituted; para (1)(e)(i), (ii) 
renumbered as such; and para (3) substituted; by the Insurance Companies (Overseas Life Assurance Business) 
(Compliance) (Amendment) Regulations, SI 2007/2088 regs 2, 12 with effect for accounting periods beginning on or after 
1 January 2007 and ending on or after 13 August 2007: SI 2007/2088 reg 1. 


3 


4 


Charge to tax where no certificate under regulation 17 
>] | Pia 
Amendments—This regulation revoked by the Insurance Companies (Overseas Life Assurance Business) (Compliance) 


(Amendment) Regulations, SI 1999/2839, reg 4, with effect in relation to specified events occurring after 7 November 
1999. 


KEEPING AND INSPECTION OF RECORDS AND PROVISION 
OF INFORMATION 


. Records to be kept and transfers of records 

21— (1) A company (including any transferee) shall at all times keep sufficient records in respect 
of each relevant policy to enable the requirements of these Regulations to be satisfied. 

(2) Without prejudice to the generality of paragraph (1) above, any relevant record shall be 
preserved by the company, in such manner as may be approved by the Board, so as to be 
available for inspection under regulation 23 for a period of six years after the termination of the 
policy or contract. 

(3) In any case where the obligations under any policy or contract of the body that issued, 
entered into or effected it (“the-original insurer”) are at any time the obligations of another body 
(in this regulation and in regulations 22 and 23 referred to as the “transferee”) to whom there 
has been a transfer of the whole or any part of a business previously carried on by the original 
insurer, the original insurer shall deliver any relevant record to the transferee within the period of 
three months after the transfer. 


(4) Paragraph (3) above has effect in relation to transfers on or after Ist January 1996. 


Commentary—Simon's Taxes D7.5137. 


Information to be provided to the Board 
22 An officer of the Board authorised for the purposes of this regulation may by notice require 
any company which has at any time effected a relevant policy or any transferee, within such time 
as may be provided by the notice (not being less than 30 days), to furnish him with such 
information relating to any relevant policy as he may reasonably require for the purposes of 
these Regulations. 


Commentary—Simon's Taxes D7.5137. 


Inspection of records 

23— (1) An officer of the Board authorised for the purposes of this regulation may by notice 
require any company which has at any time effected a relevant policy or any transferee, within 
such time as may be provided in the notice (not being less than 30 days), to make available for 
inspection by him such books, documents and other records as are in the company’s possession 
or under the company’s control containing such information relating to any relevant policy as he 
may reasonably require for the purposes of these Regulations. 

(2) The officer to whom the books, documents and other records are made available shall be 
entitled to take copies, or make extracts from, any book, document or record made available to 
him by virtue of paragraph (1) above. 


Commentary—Simon's Taxes D7.5137. 


1995/3238 
Insurance Companies (Overseas Life Assurance Business) (Tax Credit) 
Regulations 1995 
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Note—These Regulations lapsed following the repeal of TA 1988 s 414A(3)-(5) by F(No 2)A 1997 ss.34; 52, Sch 4 para 28, 
Sch 8 Part I1(10) with effect in relation to distributions made on or after 6 April 1999. 


1995/3239 
Tax-exempt Special Savings Account (Relevant European Institutions) 
Regulations 1995 


Made by the Commissioners of Inland Revenue under TA 1988 s 326C(1), (1A), 326D 


Made. . _ est SW December regs 
Laid before the House of Co ommons . . . . . .12 December 1995 
Comingvinto’ Forces) 79g i wets Os tele ne Seana 96 
PART I 
GENERAL 


Citation and commencement 


1 These Regulations may be cited as the Tax-exempt Special Savings Account (Relevant 
European Institutions) Regulations 1995 and shall come into force on 2nd January 1996. 


Interpretation 

2 In these Regulations— 

“the Board” means the Commissioners of Inland Revenue; 

“notice” means notice in writing and “notify” shall be construed accordingly; 

“the principal Regulations” means the Tax-exempt Special Savings Account Regulations 1990; 

“a relevant European institution” has the meaning given by section 326A(10) of the Taxes 

Act: 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 
and in Part III of these Regulations “regulation” means a regulation of the principal Regula- 
tions. 


PART II 
TAX REPRESENTATIVES 


Accounts held with relevant European institutions 
3— (1) An account held with a relevant European institution shall not be a tax-exempt special 
savings account at the time it is opened, or shall cease to be a tax-exempt special savings account 
at a given time, unless at the time concerned one of the following three requirements is fulfilled. 
(2) The first requirement is that— 
(a) a person who falls within subsection (5) of section 326D of the Taxes Act is appointed by 
the institution to be responsible for securing the discharge of the duties _ Prescribed by 
regulation 4 which fall to be discharged by the institution, and 
(6) his identity and the fact of his appointment have been notified to aia Board. by the 
institution. 
(3) The second requirement is that there are other arrangements with ihe Board for a person 
other than the institution to secure the discharge of such duties. 
(4) The third requirement is that there are other arrangements with the Board designed to secure 
the discharge of such duties. 


Prescribed duties of tax representatives 


4 The duties prescribed by this regulation are those that fall to be discharged by a society or 
institution under the principal Regulations. 


Termination of appointment Mn 
5 The appointment of a person in pursuance of the first requirement mentioned in regula- 
tion 3(2) shall be treated as terminated in circumstances where— | ; = = 
(a) the Board have reason to believe that the person concerned— ' 
(1) has failed to secure the discharge of any of the duties prescribed by regulation 4 or. 
(ii) does not have adequate resources to discharge those duties; and 
(b) the Board have notified the institution and that person that they propose to treat his 
appointment as having terminated with effect from the date specified in the notice,, erieh 
Powers and liabilities of tax representative cont ent tive! 
6 Where, in accordance with the first requirement mentioned in regulation 3(2), a person is at 
any time appointed to be responsible for securing the discharge of duties the perso oncerned— 


(a) shall be entitled to act on the institution’s behalf for any of the paras of the provisions 
relating to the duties; | 
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(b) shall secure (where appropriate by acting on the institution’s behalf) the institution’s 
compliance with and discharge of the duties; 

(c) shall be personally liable in respect of any failure of the institution to comply with or 
discharge any such duty as if the duties imposed on the institution were imposed jointly and 
severally on the institution and the person concerned. 


Effect of section 326 B(3) of the Taxes Act 
7 Section 326B(3) of the Taxes Act shall have effect as if the reference to subsection (1) included 
a reference to this Part of these Regulations. 


PART III 
AMENDMENTS TO THE PRINCIPAL REGULATIONS 


8-11 (Amend the Tax-exempt Special Savings Account Regulations 1990, SI 1990/2361, regs 2(1), 
=, 19 5k6y) 


1996/805 
Personal Pension Schemes (Deferred Annuity Purchase) (Acceptance of Contributions) 
Regulations 1996 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 April 
2006. : 


1996/1031 
Capital Gains Tax (Gilt-edged Securities) Order 1996 


Made by the Treasury under TCGA 1992 Sch 9 para 1 


Prodencipants in the Gnit wast scheme Jand. for ihe suredprii 996 
1 This Order may be cited as the Capital Gains Tax (Gilt-edged Securities) Order 1996. 
2 The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 
8% Treasury Stock 2000 
8% Treasury Stock 2000 “A” 
814% Treasury Stock 2005 
TA% Treasury Stock 2006 
5% Treasury Stock 2015 
8% Treasury Stock 2015 “A”. 


1996/1179 
European Investment Bank (Designated International Organisation) Order 1996 


Amendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007, 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


1996/1311 
Personal Pension Schemes (Tables of Rates of Annuities) Regulations 1996 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 April 
2006. 


1996/1582 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Schemes) Regulations 1996 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 April 
» 2006. 


1996/1583 
Capital Gains Tax (Pension Funds Pooling Schemes) Regulations 1996 
Made by the Treasury under TCGA 1992 s 99(3) 

Nica ef nee ee ee ee LD June 1996 

Laid before the House of Commons. . . . . . . .19 June 1996 

Coming into Force etlied PAU ts . 11 July 1996 
Commentary—Simon's Taxes E7.203. 
1 These Regulations may. be cited as the Capital Gains Tax (Pension Funds Pooling Schemes) 
Regulations 1996 and shall come into force on 11th July 1996. 
2 In these Regulations— leseenern 
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“pension funds pooling scheme” means a unit trust scheme of the description specified in 
regulation 4 of the Income Tax (Pension Funds Pooling Schemes) Regulations 1996; 

“unit trust scheme” has the meaning given by section [237(1) of the Financial Services and 
Markets Act 2000]!. 


3 A unit trust scheme which is a pension funds pooling scheme shall be treated as not being a 
unit trust scheme for the purposes of the Taxation of Chargeable Gains Act 1992. 


Amendments—! Words in definition of “unit trust scheme” substituted by the Financial Services and Markets Act 2000 
(Consequential Amendments) (Taxes) Order, SI 2001/3629 art 143 with effect from 1 December 2001, immediately after 
the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 
7) 

2). 


1996/1585 
Income Tax (Pension Funds Pooling Schemes) Regulations 1996 


Made by the Treasury under TA 1988 s 469(7), (8) 


Made. . . sroroement «1. eR areae 96 
Laid before the House of Commons. . . . . . . .19 June 1996 
Coming into. BOree py (ne ite olayesn kokeaytol a ere lee 


Commentary—Simon’'s Taxes E7.203. 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Pension Funds Pooling Schemes) 
Regulations 1996 and shall come into force on 11th July 1996. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 
“address” in relation to any person means— 


(a) where that person is an individual, the address of his principal place of business or, if he 
has none, his principal residential address; 
(b) where that person is a company, the address of its registered or principal office; 


“the Board” means the Commissioners of Inland Revenue; 

“cancellation event” means an occasion when the rights and interests of a participant in the 
scheme property of a unit trust scheme are wholly redeemed, or otherwise wholly purchased 
or wholly cancelled, by the trustee of that scheme, other than an occasion when the rights 
and interests of the participant in the scheme property become the rights and interests of its 
successor in the scheme property; 

“descendant” in relation to a former participant in a unit trust scheme (“the relevant 
participant”) means the participant for the time being in the scheme which is either the 
successor of the relevant participant or the successor of another former participant in the 
scheme which; at the time it so participated, was part of the line of succession of 
participants that commenced with the relevant participant; 

[“employee” and “employer” have the meaning given in section 279(1) of the Finance 
Act 2004); 

“notice” means notice in writing; 

he ‘recognised overseas pension scheme” has the meaning given in section 150(8) of the 2004 
Act; 

“pension funds pooling scheme” means a unit trust scheme of the description specified j in 
regulation 4; 

[“pension scheme” has the meaning given by section 150(1) of the 2004 Act;} 

[“registered pension scheme” in section 150(2) of the 2004 Act, (for the purpose of these 
Regulations), must also be an “occupational pension scheme” within the meaning of 
section 150(5) of that Act;] 

“relevant period” in relation to a unit trust scheme means a period which— 


(a) commences when the trustee of the scheme first incurs expenditure in respect of which 
an allowance under the 1990 Act is to be, or may be, made, or next incurs such 
expenditure after the end of a relevant period, and 

(b) ends when it is first the case that the trustee of the scheme has disposed of all interests 
in respect of which such expenditure is incurred, unless immediately after that time the 
scheme incurs further expenditure in respect of which an allowance under the 1990 Act is 
to be, or may be, made; 


ha 


ms) N 


“scheme property” in relation to a unit trust scheme means property of. any description, 
including money, which is held on trust for the participants in the scheme; 

“section 469” means section 469 of the Taxes Act; 

“sponsor” in relation to a pension funds scheme means any person who tabtisned the 
scheme or who for the time being has authority to vary the terms os or to “termuitiete/ the 
scheme, or to appoint or replace a manager of the scheme; luge seek ‘nl £ 
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“successor” in relation to a former participant in a unit trust scheme means the participant 
which— 


(a) was not a participant in the scheme immediately before the time when that former 
participant ceased to participate in the scheme, and 
(b) immediately after that time became entitled to all the rights and interests in the scheme 
property to which that former participant was entitled immediately before ceasing so to 
participate; 
“tax year” means a year beginning on 6th April and ending on 5th April in the following 
calendar year; 
“Taxes Act” means the Income and Corporation Taxes Act 1988; 
“trustee” in relation to a unit trust scheme means the person or persons for the time being 
_ holding the scheme property on trust for the participants in that scheme; 
) “units” and “unit trust scheme” have the meanings given by section [237 of the Financial 
Services and Markets Act 2000]'; 
“1990 Act” means the Capital Allowances Act 1990; 
“1992 Act” means the Taxation of Chargeable Gains Act 1992. 
(“2004 Act” means the Finance Act 2004.]? 


2) ae 


3) References in these Regulations to a superannuation fund are references to a superannuation 
und which either— 


(a) falls within subsection (6) of section 615 of the Taxes Act, or 
(b) is before the Board in order for them to decide whether the superannuation fund falls 
within that subsection. 


4) References in these Regulations to [a registered pension scheme]’, a superannuation fund or 
a) recognised overseas pension scheme} as a participant in a unit trust scheme, are references to 
he appropriate person or persons specified in paragraph (5) who is or are for the time being a 
sarticipant or participants in the unit trust scheme [and, for the purposes of this paragraph, 
“participant” shall be construed in accordance with section 235 of the Financial Services and 
Markets Act 2000]!. 


5) The persons specified are— 


(a) in the case of [a registered pension scheme]? set up under trust or a superannuation fund, 
the trustees of that scheme or fund; 
(b) in the case of [a registered pension scheme]? not set up under trust, the sponsor of that 
_ scheme; 
(c) in the case of [a recognised overseas pension scheme]’, the persons who are for the time 
being parties to the arrangements constituting that scheme, other than an employee in his 
capacity as a beneficiary of the scheme. 
6) The like provisions as are contained in section 159(2) to (8) of the 1990 Act shall have effect 
o determine when capital expenditure is to be taken to be incurred for the purposes of these 
Regulations. 


Amendments—! In para (1), words in definition of “units” and “unit trust scheme”, and words in para (4) substituted by the 
Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 art 145 with effect 
from 1 December 2001, immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 
432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

In para (1), definitions substituted, revoked and inserted, para (2) revoked, and words in paras (4), (5) substituted, by the 
Taxation of Pension Schemes (Consequential Amendments) Order, SI 2006/745 art 23(1), (2) with effect from 6 April 


2006. 
Words in paras (4), (5)(c) substituted by SI 2006/745 art 23(1), (3) with effect from 6 April 2006. 


Exception of pension funds pooling scheme from section 469 


3 A unit trust scheme which is a pension funds pooling scheme shall be treated as not being a 
init trust scheme for the purposes of section 469. 


Description of a pension funds pooling scheme 
{— (1) Subject to paragraph (2), a unit trust scheme is a pension funds pooling scheme at any 
ime if at that time it has the characteristics specified in paragraph (3). 
2) [Subject to paragraph (2A),]° a unit trust scheme which at any time in a tax year, or at the end 
»f a tax year, ceases to have the characteristics specified in paragraph (3) is not a pension funds 
pooling scheme as regards that year. 
(2A) Paragraph (2) does not apply if the unit trust scheme ceases to have the characteristics 
specified in paragraph (3) solely because it is wound up.]? 
3) The characteristics specified in this paragraph are that— 
(a) subject to regulation 9(10) and (11), each participant in the scheme is— 
(i) [a registered pension scheme}*, or 


(ii) a superannuation fund, or : 
(iii) [a recognised overseas pension scheme]; 
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(b) each participant in the scheme has been approved by the Board in accordance wit 
regulation 7 as eligible to participate in the scheme and, subject to regulation 9(10) and (11) 
that approval has not subsequently been revoked or withdrawn under regulation 7(8) or (9); 
(c) all the participants in the scheme are jointly absolutely entitled as against. the trustee o! 
that scheme, within the meaning of section 60 of the 1992 Act, to the scheme property; 
(d) subject to paragraph (4), the scheme property consists of any or all of the following— 
(i) land; 
(ii) buildings or structures on land; 
(iii) shares, stock or other investments which are the subject of transactions falling withir 
subsection (12) of section 127 of the Finance Act 1995 (read with subsection (13) of tha 
section); 
(iv) investments comprising futures contracts or options contracts relating to land (includ: 
ing contracts falling within subsection (13) of that section); 


(e) except as provided in paragraph (5), the contributions of the participants are expended or 
any or all of the following— 


(i) the acquisition of, or of rights in or over, land, or the management or sdévelopmient fe) 
that land; 

(ii) the acquisition or construction of, or the purchase of interests in, buildings o: 
structures on land, or the management or development of those buildings or structures; 
(iii) the provision of machinery or plant which is an integral part of those buildings o: 
structures, or the management, alteration or improvement of that machinery or plant; 
(iv) the making of any investments falling within sub-paragraph (d)(iii) or (iv) above, or the 
management of those investments; 


(f) where expenditure falling within sub-paragraph (e) is expenditure in respect of which ar 
allowance under the 1990 Act is to be, or may be, made, the terms of the scheme secure tha 
the conditions specified in regulation 5 (read with regulation 6) are satisfied; 

(g) the terms of the scheme secure that no participant has rights or interests in any part of th 
scheme property that are different in nature from the rights or interests which any othe: 
participant has in that part of the scheme property; 

(h) the terms of the scheme secure that, in relation to any arrangements which are enterec 
into on or after the date of coming into force of these Regulations— 


(i) a participant is obliged to give to the trustee of the scheme, in the situation Bescribed 
and within the period of time specified, in paragraph (1) of regulation 8, the notificatior 
specified in that regulation; 

(ii) the trustee of the scheme is irrevocably authorised and obliged to undertake on behal 
of the participants the responsibilities specified in regulation 10 and the duties specified ir 
regulations 9 and 11; 


(7) the trustee of the scheme has given notice to the Board electing for the scheme to. bi 
treated, pursuant to these Regulations, the Capital Gains Tax (Pension Funds Poolins 
Schemes) Regulations 1996, and the Stamp Duty and Stamp Duty Reserve Tax (Pensiot 
Funds Pooling Schemes) Regulations 1996, as not being a unit trust scheme for the purpose: 
specified in each of the Regulations. 


(4) A unit trust scheme is a pension funds pooling scheme notwithstanding that the scheme 
property at any time consists wholly or partly of— 


(a) cash held temporarily by the trustee that is subsequently expended as mentioned it 
sub-paragraph (e) of paragraph (3), or for purposes incidental to, or arising out of, any of th 
expenditure referred to in that sub-paragraph, 
(b) cash held temporarily by the trustee that is subsequently expended in making payment tc 
a participant or former participant in the scheme following the redemption, purchase o1 
cancellation of any of the rights or interests of that participant or former participant in the 
scheme property. 
(c) cash held temporarily by the trustee that is subsequently expended by way of distribution 
to the participants generally, 
(d) cash held temporarily by the trustee that is subsequently expended on the management o: 
the scheme, or the management or development of the scheme property, 
(e) cash held temporarily by the trustee that is subsequently expended on the acquisition 0] 
maintenance of assets falling within sub-paragraph (f) below, or 
(f) other assets held by the trustee in connection with the management of the scheme, or a 
management or development of the scheme property. {J IL CTR Gh) 
(5) A unit trust scheme is a pension funds pooling scheme notwithstanding that the contrib 
tions of the participants are expended— 
(a) for purposes incidental to, or arising out of, the expenditure “referred to in para. 
graph (3)(e), = 
(b) for any of the purposes mentioned in sub-paragraphs (a) to (e) of paragraphi(4), or 
(c) on the acquisition or maintenance of assets falling within sub-paragraph (/) of Re 
paragraph. 
(6) In this regulation— rootige, Ghana» eee sii ei 
& SE AOR: 8 ER dat). thre 
“management” includes insurance, repair and maintenance;) h ,0997 6] (tit) 
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“development” includes alteration or improvement. 


Amendments—! Words in para (3)(a)(iii) substituted, by the Taxation of Pension Schemes (Consequential Amendments) 
Order, SI 2006/745 art 23(1), (3) with effect from 6 April 2006: 

> Words in para (3)(a)(i) substituted by SI 2006/745 art:23(1), (4) with effect from 6 April 2006. 

* Words in para (2) inserted, and para (2A) inserted, by the Income Tax (Pension Funds Pooling Schemes) (Amendment) 
Regulations, SI 2006/1162 with effect from 16 May 2006. 


Expenditure qualifying for capital allowances—specification of conditions 
5— (1) The conditions specified for the purposes of regulation 4(3)(f) are those set out in 
paragraphs (2) to (6). 
(2) The first condition is that each participant in the scheme in a relevant period is either— 


(a) an enduring participant, or 
(>) a participant that is a descendant of a former participant in the scheme which was a 
participant at the commencement of that period. 


(3) The second condition is that, during a relevant period, no participant in the scheme is the 
successor of more than one former participant which ceased to participate in the scheme— 


(a) immediately before the commencement of that period, or 
(b) at the time of the commencement of that period, or 
(c) at any subsequent time before the end of that period. 

(4) The third condition is that during a relevant period— 
(a)an enduring participant’s share of the scheme property remains the same as it was at the 
commencement of that period, and 
(>) the share of a participant which is a descendant of a former participant which was a 
participant at the commencement of the relevant period remains the same as the share of that 
former participant was at the commencement of that period, 


until such time as a cancellation event occurs, or, if earlier, the rights and interests in the scheme 
property of the participant concerned become the rights and interests in the scheme property of 
its successor. 


(5) The fourth condition is that, immediately after the occurrence of a cancellation event during 

a relevant period, the ratio that the shares of the scheme property belonging to the participants 
at that time bear to each other is the same as the ratio that the shares of the scheme property 
belonging to those participants bore to each other immediately before the occurrence of that 
event. 


(6) The fifth condition is that, following the occurrence of a cancellation event during a relevant 
period, every participant’s share of the scheme property remains the same as it was immediately 
after the occurrence of that event or, where a participant is a descendant of a former participant 
which was a participant immediately after the occurrence of that event, the same as the share of 
that former participant was at that time, until that period ends or, if earlier, a further 
cancellation event occurs or the rights and interests in the scheme property of the participant 
concerned become the rights and interests in the scheme property of its successor. 


(7) In this regulation “enduring participant” in relation to a relevant period means a participant 
which has been a participant since the commencement of that period. 


Expenditure qualifying for capital allowances—provisions supplementary to regulation 5 

6— (1) Where the rights and interests of a participant in the scheme property become the rights 
and interests of its successor in the scheme property at the time when a relevant period 
commences or a cancellation event occurs during a relevant period, those rights and interests 
shall be treated, for the purposes of regulation 5, as having become the rights and interests of the 
successor before the commencement of the relevant period or (as the case may be) the 
occurrence of the cancellation event. 

(2) Where the rights and interests of a participant in the scheme property become the rights and 
interests of its successor in the scheme property at the time when a relevant period ends, those 
rights and interests shall be treated, for the purposes of eeion 5, as having become the rights 
and interests of the successor after the end of that period. 


(3) Where contributions by participants in the scheme are made at the time when— 


(a) a relevant period commences, or 

(b) a cancellation event occurs during a relevant period, or 

(c) a relevant period ends, ; 
those contributions shall be treated, for the purposes of regulation 5, as having been made 
before the commencement of the relevant period or the occurrence of the cancellation event, or 
after the end of the relevant period (as the case may be). 
(4) Where during a relevant period the rights and interests of a participant in the scheme 
property become the rights and interests of its successor in the scheme property at the same time 
as the trustee of the scheme makes a disposal of any interest or rights in or over an asset which, 
immediately before that disposal was made, formed part of the scheme property, the disposal 
shall be treated, for the purposes of regulation 5, as having been made after the participant’s 
rights and interests in the scheme property have become the successor’s rights and interests in the 
scheme property. 
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(5) Where, as a result of a business reorganisation, amalgamation or other form of reconstruc- 
tion, a merger of participants occurs, that is, the whole of the rights and interests of two or more 
participants in the scheme property become the whole of the rights and interests of a single 
participant in the scheme property, then for the purposes of regulation S— 
(a) where the merger occurs at the time when a relevant period commences, it shall be treated 
as having occurred before that time; 
(b) where the merger occurs at the time when a relevant period ends, it shall be treated as 
having occurred after that time; 
(c) where the merger occurs during a relevant period, it shall be treated as never having 
occurred. 


(6) Where, as a result of a business reorganisation, fragmentation or other form of reconstruc- 
tion, a demerger relating to participants occurs, that is, the whole of the rights and interests of a 
single participant in the scheme property (“the demerging participant”) become the whole of the 
rights and interests of two or more participants in the scheme property (“the replacement 
participants”), then for the purposes of regulation 5— 


(a) where the demerger occurs at the time when a relevant period commences or a cancella- 
tion event occurs during a relevant period, it shall be treated as having occurred before that 
time; 

(b) where the demerger occurs at the time when a relevant period ends, it shall be treated as 
having occurred after that time; 

(c) where the demerger occurs during a relevant period, the demerging participant shall be 
treated as having been comprised of participants whose successors are the replacement 
participants. 


(7) For the purposes of paragraph (6)(c), where one of the replacement participants is the 
demerging participant, that participant shall be treated as if, in its capacity as a replacement 
participant, it were a separate and distinct participant from the demerging participant. 


(8) In paragraph (4) “disposal” shall be construed in accordance with the provisions of 
Chapter II of Part II of the 1992 Act relating to disposals of assets. 


(9) Where during a relevant period of a unit trust scheme it first occurs that the scheme has the 
characteristics specified in regulation 4(3), that period shall be treated, for the purposes of 
regulation 5 and this regulation, as having commenced at the time of that first occurrence. 


Approval of participants 


7— (1) An application for approval of a scheme or fund as eligible to participate in a pension 
funds pooling scheme shall be made in writing by the trustee of that pension funds pooling 
scheme to the Board and shall contain the information specified in paragraph (2) or, as the case 
may be, in paragraph (3) ...! 


(2) As regards [a registered pension scheme]! or a superannuation fund, the information is— 


(a) the full title of the scheme or fund; 
(b) the Board’s reference number relating to the scheme or fund. 


(3) As regards [a recognised overseas pension scheme]!, the information is— 


(a) the full title of the scheme: 

(b) where the scheme is established under trust, the names and addresses of the sponsors and 
trustees of the scheme; 

(c) where the scheme is not established under trust, the names and addresses of the sponsors 
and managers of the scheme; 

(d) the names and addresses of any employers who contribute to, but are not sponsors of, the 
scheme; 

(e) where the arrangements constituting the scheme are made between two or more persons, 
details of any undertakings or promises made between any of those persons that are, or are 
likely to be, relevant to the custodianship of any rights or interests of that scheme in the 
pension funds pooling scheme, and the name and address of each of those persons; 

[(f) either— 


(i) evidence demonstrating that the scheme fulfils the requirements set out in regulations 2 
and 3 of the Pension Schemes (Categories of Country and Requirements for Overseas 
Pension Schemes and Recognised Overseas Pension Schemes) Regulations 2006; or 
(ii) in respect of information which has already been provided in accordance with 
section 169 of the Finance Act 2004 (recognised transfers) to an officer of Her Majesty’s 
Revenue and Customs, notification of any reference used by an officer of Her Meda 
peveaiie and Customs in respect of that information;]' _ yi 1 
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(5) Where the Board determine to approve a scheme or fund pursuant to an npblicetiondatider 
paragraph (1), they shall give notice of the approval to the trustee of the pension funds pooling 
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(6) Approval may be given by the Board in full where they are satisfied that the scheme or fund 
is eligible to participate in the pension funds pooling scheme, or may be given on a provisional 
basis— 
(a) in the case of a scheme falling within paragraph (3), pending the Board’s consideration of 
information received by them pursuant to that paragraph, or 
[(b) in the case of a superannuation fund which is before the Board for the purposes referred 
to in regulation 2(3)(d).]} 
(7) On receipt of a notice of approval, the trustee of the pension funds pooling scheme may 
admit the scheme or fund which is the subject of the notice to be a participant in the pension 
funds pooling scheme. 


(8) The Board shall, by notice to the trustee, either convert to full approval or revoke an approval 
given on a provisional basis and, where the approval is revoked, the notice shall state the reason 
) why it is considered by the Board that the participant is not eligible to participate in the pension 
funds pooling scheme. 
(9) The Board may, by notice to the trustee, withdraw approval of a participant where they are 
satisfied that a participant is not eligible to participate in the pension funds pooling scheme, and 
the notice shall state the reason why it is considered by the Board that the participant is not so 
eligible. 
(10) In this regulation references to a pension funds pooling scheme include references to any 
arrangements which, although not constituting such a scheme at the time an application for 
approval is made under paragraph (1), have been entered into with the intention that they will 
constitute such a scheme, and references to the trustee of a pension funds pooling scheme shall 
be construed accordingly. 
Amendments—' Words in para (1) revoked; words in para (3) substituted; para (3)(f) substituted for para (3)(/), (g); 


paras (3)(h)(0), (4) revoked; and para (6)(b) substituted; by the Taxation of Pension Schemes (Consequential 
) Amendments) Order, SI 2006/745 art 23(1), (5) with effect from 6 April 2006. 


Notification by participant of non-eligibility 

8— (1) On becoming aware that, by reason of a change in its circumstances or otherwise, it is 
not, or may not be, eligible to participate in a pension funds pooling scheme, a participant shall 
notify the trustee of the scheme in writing of that fact within seven days after its becoming so 
aware. 
(2) A notification under paragraph (1)— 

a iea state the reason why the participant considers that it is not, or may not be, so eligible, 

an 

(b) shall be accompanied by a copy of any document in the participant’s possession that 

confirms or suggests that it is not, or may not be, so eligible. 


Duties of trustee of a pension funds pooling scheme—participants ceasing to be eligible 
to participate 
9— (1) On receiving a notification by a participant in accordance with regulation 8(1), the 
trustee of a pension funds pooling scheme shall, within 14 days after the date of receipt of the 
notification, give notice to the Board that a notification has been received by him. 


(2) A notice under paragraph (1) shall state the full title of the participant concerned and, in the 
case of a notification received from a participant which is [a registered pension scheme]? or a 
superannuation fund, the Board’s reference number relating to that participant. 
(3) A notice under paragraph (1) shall be accompanied by— 
(a) a copy of the notification received from the participant, and 
(b) a copy of the information provided by the participant to the trustee in accordance with 
regulation 8(2)(b), together with a translation of that information into English where the 
document in which the information is comprised is in a language other than English. 
(4) Where, as a result of receiving any information, other than information provided in 
accordance with regulation 8(1), the trustee of a pension funds pooling scheme has reason to 
believe that— 
(a) in the case of a participant which is [a registered pension scheme] or a superannuation 
fund, the participant is not eligible to participate in the scheme, or 
(b) in the case of a participant which is [a recognised overseas pension scheme]', the Board 
would be likely, were they to be in possession of the information received by the trustee, to 
have reason to revoke or withdraw their approval of the participant under regulation 7(8) or 
(9), 
the trustee shall, within 14 days after the date of receipt of that information, give notice to the 
Board containing the information specified in paragraph (5). 
(5) The information specified in this paragraph is— 

(a) the full title of the participant, i ' 
 (b) in the case of a participant which is [a registered pension scheme}* or a superannuation 
- fund, the Board’s reference number relating to the scheme or fund concerned, 

(c) details of the information received by the trustee; 
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(d) a statement setting out the reasons for the trustee’s belief that— 


(i) in the case of a participant which is [a registered pension schemef’ or a superannuation 
fund, the participant is not eligible to participate in the scheme, or 

(ii) in the case of a participant which 1s [a recognised overseas pension scheme]!, the Board 
would be likely to have reason to revoke or withdraw their approval of the participant. 


(6) A notice under paragraph (4) above shall be accompanied by a copy of any document in the 
trustee’s possession that contains information in support of his belief as mentioned in para- 
graph (5)(d), together with a translation of that information into English where the document is 
in a language other than English. 


(7) Where a notice is given by the trustee under paragraph (1) or (4) in relation to a participant 
which is [a recognised overseas pension scheme]', an officer of the Board may, for the purpose of 
ascertaining whether or not the participant is eligible to participate in the scheme, by notice 
require the trustee to furnish him, within such time (not being less than 21 days) as may be 
provided by the notice, such information relating to the participant as is specified in regula- 
tion 7(3) ...?. 


(8) On receiving a notice given by the Board revoking or withdrawing approval under 
regulation 7(8) or (9), the trustee of the scheme shall forthwith give notice to the participant 
concerned that every unit in the scheme held by the participant, or by a nominee on its behalf, 
will be sold or cancelled by the trustee within 28 days after the date on which the notice given by 
the Board was received by the trustee. 


(9) A notice given by the trustee under paragraph (8) shall state the reason why the participant is 
not eligible to participate in the scheme. 


(10) Where all the units referred to in paragraph (8) are sold or cancelled by the trustee within 
the period of 28 days referred to in that paragraph, the unit trust scheme shall not cease to have 
the characteristics specified in regulation 4(3)(a) and (b). 


(11) Where any of the units referred to in paragraph (8) are not sold or cancelled by the trustee 
within the period of 28 days referred to in that paragraph, the unit trust scheme shall be 
regarded as ceasing to satisfy the characteristics specified in regulation 4(3)(a) and (b) with effect 
from the date on which the notice given by the Board under regulation 7(8) or (9) was received 
by the trustee. 


(12) References in this regulation to a participant which is [a registered pension scheme}* or a 

superannuation fund include references to a participant which is no longer fa registered pension 

scheme]? or a superannuation fund but which was such a scheme or fund at the time when notice 

of approval was given by the Board to the trustee in accordance with regulation 7(5). 

Amendments—' ‘Words in paras (4)(b), (5)(d)(ii), (7) substituted, by the Taxation of Pension Schemes (Consequential 
Amendments) Order, SI 2006/745 art 23(1), (3) with effect from 6 April 2006. 

* Words in paras (2), (4), (5), (12) substituted, and words in para (7) revoked, by SI 2006/745 art 23(1), (6) with effect from 
6 April 2006. 


Responsibilities of trustee of a pension funds pooling scheme 


10— (1) The trustee of a pension funds pooling scheme shall be responsible for negotiating and 
agreeing with an officer of the Board on behalf of the participants the matters specified in 
paragraph (2). 
(2) The matters specified in this paragraph are— 

(d) 

(i) a method of calculating the amount of any income arising from the scheme property in 
each accounting period of the scheme, and of attributing to each participant the appropri- 
ate allocation of that amount; 

(ii) the amount of any income arising from the scheme property in each accounting period 
of the scheme, and the amount of that income that is attributable to each participant; 


(b) the amount of any profits or gains arising in each accounting period of the scheme in 
respect of rents or receipts from the scheme property in that period that are attributable to 
each of those participants in the scheme which are chargeable on such profits or gains under 
Schedule A; 
(c) the amount of any interest of money or other annual profits or gains from the scheme 
property arising in each accounting period of the scheme that are attributable to each of those 
participants in the scheme which are chargeable on such interest or other annual profits or 
gains under Schedule D; Weer 
(d) the amount of any dividends or other distributions from the scheme property arising in 
each accounting period of the scheme that are attributable to each of those participants in the 
scheme which are chargeable on such dividends or other distributions under Schedute F; 
(e) 45 »} Li il (isis OOD 13 
(i) where in an accounting period an event occurs that gives rise, or may ‘give rise, to a 
balancing allowance or a balancing charge under the 1990 Act:to‘or on those participants 
which were participants immediately before or immediately after that event, a method) of 
computing the amount of the balancing allowance or charge attributable to each‘of those 
participants; . otisnniolai sat Yorlisteb ( 
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(ii) the amount of the balancing allowance or charge referred to in paragraph (i) of this 
sub-paragraph that is attributable to each of the participants concerned; 


(f) in relation to expenditure to which regulation 4(3)(f) applies, the amount of any such 
expenditure incurred in each accounting period of the scheme which is— 


(i) capital expenditure for a chargeable period in relation to which Part I of the 1990 Act 
applies, or 

(ii) capital expenditure on the provision of machinery or plant in respect of which a 
writing-down allowance is to be, or may be, made in accordance with sections 24 to 26 of 
the 1990 Act; 


(g) the amount of the expenditure calculated in accordance with sub-paragraph (f) for an 
accounting period that is attributable to each participant; 

(h) where, in relation to a building or structure which forms part of the scheme property, an 
event occurs in an accounting period which gives rise, or may give rise, to a balancing 
allowance or a balancing charge under the 1990 Act to or on each of the participants which 
were participants immediately before or immediately after that event, the amount of any sale, 
insurance, salvage or compensation moneys within the meaning of section 156 of the 1990 Act 
which are relevant to that event; 

(j) the disposal value, calculated in accordance with section 26 of the 1990 Act, of any plant 
and machinery forming part of the scheme property which is or may be required to be 
brought into account for a chargeable period; 

(k) the form of the certificate referred to in paragraph (3). 


(3) The trustee of a pension funds pooling scheme shall also be responsible for providing within 
three months after the end of each accounting period of the scheme to each participant in the 
scheme in that period, a certificate in relation to that participant showing the information 
specified in paragraph (4). 
' (4) The information specified in this paragraph is— 
(a) the amount of the income agreed with the officer of the Board under paragraph (2)(a)(ii) 
which is attributable to that participant for the accounting period concerned; 
(b) the amount (if any) agreed with the officer of the Board under paragraph (2)(b) to be 
chargeable under Schedule A which is attributable to that participant for the accounting 
period concerned; 
(c) the amount (if any) agreed with the officer of the Board under paragraph (2)(c) to be 
chargeable under Schedule D which is attributable to that participant for the accounting 
period concerned; 
(d) the amount (if any) agreed with the officer of the Board under paragraph (2)(d) to be 
chargeable under Schedule F which is attributable to that participant for the accounting 
period concerned; 
(e) where in the accounting period concerned an event occurs that gives rise to a balancing 
allowance or a balancing charge under the 1990 Act, the amount (if any) of that allowance or 
charge agreed with the officer of the Board under paragraph (2)(e)(1i) which 1s attributable to 
that participant for that period; 
(f) the amount (if any) of the expenditure agreed with the officer of the Board under 
paragraph (2)(g) which is attributable to that participant for the accounting period concerned; 
(g) where applicable, the parts of amounts of sale, insurance, salvage or compensation 
moneys in relation to events occurring in the accounting period concerned, and of the 
disposal values of plant and machinery agreed with the officer of the Board under para- 
graph (2)(4) and (/), which are attributable to that participant for that period. 
(5) In this regulation any reference to a participant in the scheme in relation to an accounting 
period includes a reference to a participant which, although not a participant throughout that 
period, was a participant at some time during that period. 


Duties of trustee of a pension funds pooling scheme—annual provision of information 


11— (1) Where, at the end of a tax year, a unit trust scheme has the characteristics specified in 
regulation 4(3), the trustee of that scheme shall, within three months after the end of that year 
(“the relevant year”), provide to an officer of the Board, in a form authorised, or in the form 
provided, by the Board— 
(a) the information concerning each participant in the scheme specified in paragraph (2), or, 
as the case may be, paragraph (3), and 
(b) a declaration made by the trustee and signed by him or, if the trustee is a company, signed 
by the company secretary or other person authorised by the company for that purpose, that 
the information so provided is correct to the best of the declarant’s knowledge and belief. 


(2) As regards a participant in the relevant year which is [a registered pension scheme]? or a 
superannuation fund, the information is— 

(a) the full title of the scheme or fund; 

(b) the Board’s reference number relating to the scheme or fund; 

(c) a copy of any certificate referred to in regulation 10(3) which was supplied by the trustee 
to the participant in respect of any accounting period of the scheme ending in or at the end of 

the relevant year; 
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(d) where the trustee has in the relevant year received a notice given by the Board under 
regulation 7(8) or (9) revoking or withdrawing approval in relation to that participant— 


(i) a copy of the notice given to the participant by the trustee under regulation 9(8); 

(ii) the date or dates (if any), whether during the relevant year or subsequently but prior to 
the making of the declaration under paragraph (1)(b), on which units held by the 
participant, or by a nominee on its behalf, at the time the notice given by the Board was 
received by the trustee, were sold or cancelled; 
(iui) if applicable, the date on which the participant ceased to participate in the scheme; 


(e) where the trustee has not, whether in the relevant year or subsequently but prior to the 
making of the declaration under paragraph (1)(4), received a notice given by the Board under 
regulation 7(8) or (9) revoking or withdrawing approval in relation to that participant, 
confirmation that the participant had not at any time in that year received notification from 
the Board that it was not [a registered pension scheme}? or, as the case may be, a superannua- 
tion fund. 


(3) As regards a participant in the relevant year which is [a recognised overseas pension 
scheme]', the information is— 
(a) the full title of the scheme; 
(b) details of any matters falling within sub-paragraphs (b) to [(/)P of regulation 7(3) which, 
by reason of changes to those matters having occurred in the relevant year, differ from— 
(i) the details of those matters which were included in the trustee’s application under 
regulation 7(1) in respect of the participant, or 
(ii) (if applicable) the details of those matters which were most recently provided in 
accordance with this sub-paragraph in respect of the participant in relation to tax years 
ending before the relevant year; 
(c) the like information as is specified in paragraph (2)(c); 
(d) if applicable, the like information as is specified in paragraph (2)(d). 
(4) As regards a participant in the relevant year which is [a recognised overseas pension 
scheme]', an officer of the Board may, at any time after the form referred to in paragraph (1) has 
been provided to him by the trustee of the scheme, by notice require the trustee to furnish him, 
within such time (not being less than 21 days) as may be provided by the notice, with a statement 
in writing setting out details of matters— 


(a) falling within sub-paragraphs (b) to [(/)}> of regulation 7(3) with respect to that scheme, 
and 
(b) subsisting at any time during the relevant year. 


(5) In this regulation any reference to a participant in the relevant year which is [a registered 
pension scheme}* or a superannuation fund or [a recognised overseas pension scheme]! (as the 
case may be)— 


(a) includes a reference to a participant which, although not a participant throughout that 
year, was a participant at some time during that year, and 
(b) includes a reference to a participant which is no longer [a registered pension scheme]? or a 
superannuation fund or [a recognised overseas pension scheme]! but which was such a scheme 
or fund at the time when notice of approval was given by the Board to the trustee of the 
scheme in accordance with regulation 7(5). 

Amendments—! Words in paras (3), (4), (5) substituted, by the Taxation of Pension Schemes (Consequential Amendments) 
Order, SI 2006/745 art 23(1), (3) with effect from 6 April 2006. 


? Words in paras (2), (5) substituted by SI 2006/745 art 23(1), (6)(a) with effect from 6 April 2006. 
* Words in paras (3)(b), (4)(a) substituted by SI 2006/745 art 23(1), (7) with effect from 6 April 2006. 


1996/1654 
Income Tax (Payments on Account) Regulations 1996 


Made by the Commissioners of Inland Revenue under TMA ‘1970's SAE) | 


Made... vote i’ ly On ane 
Laid before the House of Commons. |... ... , 26 June 1996 
Coming into Force . . . arammmrumtmmemmrmrunn 


Commentary—Simon's Taxes E1.251. 


1— (1) These Regulations may be cited as the Income Tax (Payments c on nn Account) Regula- 
tions 1996 and shall come into force on 17th July 1996. ; 


(2) Regulation 3 shall have effect as respects the year 1996-97 and subsequent years of 
assessment. 


(3) Regulation 4 shall have effect as respects the year 1997-98 and subsequent pias of 
assessment. 


2 In these Regulations “subsection Cy" means subsection (1) of section SOA of the: Taxes 
Management Act 1970. brnecgh salt 


3 The prescribed amount for the purposes of paragraph (c) of subsection (1) is ‘the RESTO of 
[£1,000]'. 


ri Srit 
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Amendment—' Figure substituted for figure £500 by the Income Tax (Payments on Account) (Amendment) Regulations, 
SI 2008/838 reg 2 with effect from 6 April 2009, for the year 2009-10 and subsequent years of assessment. 


4 The prescribed proportion for the purposes of paragraph (d) of subsection (1), that is to say, 
the proportion which the relevant amount as mentioned in paragraph (c) of subsection (1) bears 
to the assessed amount as mentioned in paragraph (5) of subsection (1), is the proportion of one 
to [five]!. 


Amendments—! Amount in regulation 4 substituted by the Income Tax (Payments on Account) (Amendment) Regulations, 
SI 1997/2491 with effect from 7 November 1997, 


1996/1826 
Manufactured Overseas Dividends (French Indemnity Payments) Regulations 1996 


Made by the Treasury under TA 1988 Sch 23A paras 1(1), 8 


Madeians. may be cited: as hic See Ow beh ee 12 Jay L996 
Laid before the House of Commons. . . . . . . . . 15 July 1996 
Goming intorForceok SASH ie ae dhor naa ee. L Algist 1996 


Commentary—Simon’s Taxes D9.729. 


Citation and commencement 


1 These Regulations may be cited as the Manufactured Overseas Dividends (French Indemnity 
Payments) Regulations 1996 and shall come into force on Ist August 1996. 


Interpretation 
2— (1) In these Regulations— 
' “French equities” means shares of any company resident in France; 

“French indemnity payment” means a payment, representative of a dividend on French 
equities, that a party to a transaction for the sale of those equities is required, under the 
rules of the Society of French Stock Exchanges, to make to the other party to that 
transaction; 

“manufactured overseas dividend” shall be construed in accordance with paragraph 4(1) of 
Schedule 23A; 

“Schedule 23A” means Schedule 23A to the Taxes Act; 

“the Tax Acts” has the meaning given by section 831(2) of the Taxes Act; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


(2) References in these Regulations to “the dividend concerned” are references to the dividend of 
which a French indemnity payment is representative. 


[(3) For the purposes of the Income Tax Acts references in these Regulations to “the sale and 
repurchase of French equities” include an arrangement which— 
(a) involves the sale of French equities and the subsequent purchase of French equities, and 
(b) is a repo. 
(4) In paragraph (3) “repo” shall be construed in accordance with section 569 of the Income Tax 
Act 2007 (read, if appropriate, with the modifications made by the Sale and Repurchase of 
Securities (Modification of Enactments) Regulations 2007). 


(5) For the purposes of the Corporation Tax Acts references in these Regulations to “the sale 
and repurchase of French equities” include an arrangement which— 
(a) involves the sale of French equities and the subsequent purchase of French equities, and 
(b) is a debtor repo, a debtor quasi-repo, a creditor repo or a creditor quasi-repo. 


cy a 4 


(6) In paragraph (5) “debtor repo”, “debtor quasi-repo”, “creditor repo” and “creditor quasi- 
repo” shall be construed in accordance with Schedule 13 to the Finance Act 2007 (read, if 
appropriate, with the modifications made by the Sale and Repurchase of Securities (Modifica- 
tion of Schedule 13 to the Finance Act 2007) Regulations 2007),]! 


Cross reference—FA 2007 Sch 13 para 14(6) (an arrangement is in force from the time when the securities are initially sold 
until the earlier of the time when the relevant repurchase takes place, and the time when it becomes apparent that that 
repurchase will not take place). 

Amendments—! Paras (3)-(6) substituted for previous para (3) by the Sale and Repurchase of Securities (Amendment of 
Instruments) Order, SI 2007/2484 art 2 with effect in relation to arrangements that come into force on or after | October 
2007: SI 2007/2484 art 1(1). FA 2007 Sch 13 para 14(6) applies for the purpose of determining the times at which an 
arrangement is in force: SI 2007/2484 art 1(2). Para (3) previously read as follows— 5 ; 

(3) References in these Regulations to “the sale and repurchase of French equities” shall be construed in accordance 
with section 730A of the Taxes Act (read with the modifications to that enactment made in relation to the redemption 
and substitution of securities by regulations 3 and 5 of the Sale and Repurchase of Securities (Modification of 


Enactments) Regulations 1995).”. 


Tax treatment of French indemnity payments 


3— (1) This regulation applies where a person makes or receives a payment of a manufactured 
overseas dividend that is a French indemnity payment, other than a payment which arises from 
an arrangement for the sale and repurchase of French equities. 


(2) For the purposes of the Tax Acts— 
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(a) [paragraph 4]' of Schedule 23A shall not apply in relation to the indemnity payment, but 
where the maker of the payment receives the dividend concerned, he (and no other person) 
shall be chargeable to tax in respect of that dividend; 

(b) subject to paragraph (3)— 

(i) relief by way of deduction in computing profits or gains, or deduction or set off 
against income or total profits, shall not be given under any provision of the Tax Acts in 
respect of the indemnity payment to the maker of the payment, and 
(ii) the indemnity payment shall not be chargeable to tax. 


(3) For the purposes of the Tax Acts and the Taxation of Chargeable Gains Act 1992 the 
amount paid or payable in respect of the sale of the French equities to which the dividend 
concerned relates shall, as respects both the seller and the purchaser of those equities, be taken 
as reduced by the amount of the indemnity payment. 


(4) Any entitlement to relief under Part XVIII of the Taxes Act (double taxation relief) in 
respect of the indemnity payment shall be extinguished. 


Amendments—! Words in para (2)(a) substituted by the Manufactured Overseas Dividends (French Indemnity Payments) 
(Amendment) Regulations, SI 1996/2642 reg 2, with effect from 6 November 1996, 


4— (1) This regulation applies where a person makes or receives a payment of a manufactured 
overseas dividend that is a French indemnity payment arising from an arrangement for the sale 
and repurchase of French equities. 
(2) For the purposes of the Tax Acts— 
(a) [paragraph 4]! of Schedule 23A shall not apply in relation to the indemnity payment, but 
where the maker of the payment receives the dividend concerned, he (and no other person 
shall be chargeable to tax in respect of that dividend; 
(6) the indemnity payment shall be treated as an annual payment, within section 349(1) of the 
Taxes Act, but so that no amount is required to be deducted on account of income tax from 
the amount of the payment, or accounted for under section 350 of that Act; 
(c) in relation to a recipient of the indemnity payment, or a person claiming title to it through 
or under him, who is resident in the United Kingdom or, if not so resident, is carrying on 
business through a branch or agency in the United Kingdom, the payment shall be treated as 
if it were an overseas dividend of an amount equal to the amount of the payment, but without 
prejudice to paragraph (3). 


(3) Any entitlement to relief under Part XVIII of the Taxes Act in respect of the indemnity 
payment shall be extinguished. 


Amendments—! Words in para (2)(a) substituted by the Manufactured Overseas Dividends (French Indemnity Payments’ 
(Amendment) Regulations, SI 1996/2642 reg 2, with effect from 6 November 1996. 


1996/2396 
Taxation of Benefits under Pilot Schemes (Earnings Top-up) Order 1996 


Made by the Treasury under FA 1996 s 151(1)(a), (2), (5), (7) 


Made. . . Loe se a 13 September 1996 
Laid before the House of Commons... . .... 16 September 1996 
COMING INbO POPE en ticle eos teal both dant pe CODER 1996 


Citation, commencement and effect 


1— (1) This Order may be cited as the Taxation of Benefits under Pilot Sent (Earning 
Top-up) Order 1996 and shall come into force on 8th October 1996. 


(2) This Order shall have effect in relation to amounts of Earnings Top- up payable on. or after 
8th October 1996. 


Lie eae 
2 In this Order— a 
benefit” shall be construed i in accordance with section 151(6) of ine Finance Act 1996; _ 
“Earnings Top-up” means the benefit payable under. that name bye Lal pt as Government 
pilot scheme; 


“Government pilot scheme” has the meaning given by substetions @) and @ of geet 151 of 
the Finance Act 1996. 


Exemption of Earnings Top-up from income tax — Huger ei T 7e9) 


3 The Income Tax Acts shall have effect in relation to any amount of a Top. a if it 
were wholly exempt from income tax and, accordingly, to be disregarded in com g the 
amount of any receipts brought into account for income tax purposes. © ~ q of a 104 (S) 
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1996/2991 
Insurance Companies (Reserves) (Tax) Regulations 1996 


Made by the Treasury under TA 1988 ss 444BA(10), 444BB(1), (3), (4), (5), 444BC, 
444BD(1), (4), (5) 


Made neamaititsts {oAdadsorid tui wwhor? Lane ala} ois ae Novemben 1 996 
Laid before the House of Commons... .. -. 28 November 1996 
ORIEL HOLE! ee Loney atleast nel & BM ESM Eom ber yr OOg 
PART I 
GENERAL 


Citation, commencement and effect 
1 These Regulations may be cited as the Insurance Companies (Reserves) (Tax) Regula- 
tions 1996, shall come into force on 23rd December 1996, and shall have effect for accounting 
periods of insurance companies ending on or after that day. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 
“the Board” means the [Commissioners for Her Majesty’s Revenue and Customs)’; 
5 
[company tax return” has the meaning given by paragraph 3(1) of Schedule 18 to the Finance 
Act 1998;]? 
“credit insurance business” has the meaning given by subsection (7) of section 444BD; 
“credit insurance equalisation reserve” means a reserve which is an equivalent reserve for the 
purposes of section 444BD by virtue of subsection (3) of that section; 
“double taxation relief” has the meaning given by subsection (6) of section 444BB:; 


[“EEA firm” means an EEA firm of the kind mentioned in paragraph 5(d) [or (da)}. of 


Schedule 3 to the Financial Services and Markets Act 2000;]! 

“equivalent reserve” shall be construed in accordance with section 444BD; 

[equalisation reserve rules” means the rules in [Chapter 1.4 of INSPRU} made by the 
Financial Services Authority under the Financial Services and Markets Act 2000;]* 

[“INSPRU” means the Prudential Sourcebook for Insurers made by the Financial Services 
Authority under the Financial Services and Markets Act 2000}° 


oe 

2 

[“paragraph 58 method of accounting on a non-annual basis” means the method of account- 
ing on a non-annual basis described in paragraph 58 of Schedule 3 to the Large and 
Medium-sized Companies and Groups (Accounts and Reports) Regulations 2008;]° 

“return period” means the period covered in a document prepared by an insurance company 
for the purposes of section [9.3 of the Prudential Sourcebook (Insurers)}?; 


“section 444BA”, “section 444BB”, “section 444BC” and “section 444BD” means. sec- 
tions 444BA, 444BB, 444BC and 444BD respectively of the Taxes Act; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

[“Treaty firm’ means a firm which has permission under paragraph 4 of Schedule 4 to the 
Financial Services and Markets Act 2000 (as a result of qualifying for authorisation under 
paragraph 2 of that Schedule) to effect or carry out contracts of insurance in the United 
Kingdom and, in this definition, “contract of insurance” has the meaning given by 
Article 3(1) of the Financial Services and Markets. Act 2000 (Regulated Activities) 
Order 20015]! 


(2) In these Regulations “statutory accounts”, in relation to a company, means— 
(a) the annual accounts of the company prepared in accordance with [Part 15 of the 
Companies Act 2006}*, or 
(b) if the company is not required to prepare such accounts, the accounts which it is required 
to keep under the law of its home state or, if it is not so required to keep accounts, such of its 
accounts as most closely correspond to accounts which it would have been required to prepare 
if the provisions of that Part applied to the company. 


(3) For the purposes of these Regulations a return period and an accounting period are related if 


any day falls within both the return period and the accounting period. 


Amendments! Definition of “EBA firm” substituted for definition of “EC company”, and definition of “Treaty firm” 
inserted, by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 
art 147(1), (3), (9) with effect from | December 2001, immediately after the coming into force of the Financial Services 

and Markel Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts Land 2), 4 : 7, 

* Definition of “company tax return” and “equalisation reserve rules” inserted, definition of “the Management Act”, 
“section 34A regulations, and “the 1982 Act” revoked, and words in the definition of “return period” substituted, by 
ST 2001/3629 art 147(1), (2), (4)-(8), (10), C1) with effect for periods of account ending after 30 November 2001, 
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* Definition of “equalisation reserve rules” substituted by the Insurance Companies (Reserves) (Tax) (Amendment) 
Regulations, SI 2004/3260 with effect in respect of accounting periods of insurance companies ending on or after 
31 December 2004. 

* Words in para (2)(a) substituted by the Companies Act 2006 (Consequential Amendments) (Taxes and National 

Insurance) Order, SI 2008/954 art 46 with effect from 6 April 2008. 

In para (2), in definition of “the Board” words substituted for words “Commissioners of Inland Revenue”, definition of 
“branch” revoked, in definition of “EEA firm” words inserted, in definition of “equalisation reserve rules” words 
substituted for words “Chapter 7.5 of the Integrated Prudential Sourcebook”, definitions of “paragraph 52 method of 
accounting on a non-annual basis” and “the Prudential Sourcebook (Insurers)” revoked, definition of “INSPRU” and 
“paragraph 58 method of accounting on a non-annual basis” inserted, by the Insurance Companies (Reserves) (Tax) 
(Amendment) Regulations, SI 2008/2679 regs 2, 3 with effect in relation to accounting periods beginning on or after 
6 April 2008 and ending on or after 30 October 2008. Revoked definitions previously read as follows— 

*“branch” includes agency;’. 

* “paragraph 52 method of accounting on a non-annual basis” means the method of accounting on a non-annual 
basis described in paragraph 52 of Schedule 9A to the Companies Act 1985;’. 

* “the Prudential Sourcebook (Insurers)” means the Interim Prudential Sourcebook for Insurers made by the 
Financial Services Authority under the Financial Services and Markets Act 2000;’. 


an 


Differing treatments of reserves 
3— (1) This regulation applies in any case where for any accounting period— 
(a) an insurance company maintains any reserve to which these Regulations apply, and 


(b) the amount of that reserve for the purposes of the Tax Acts is different from the amount 
of that reserve as maintained for regulatory purposes. 


(2) A separate computation of the amount of the reserve for the purposes of the Tax Acts and of 
the amount of the reserve as maintained for regulatory purposes shall be made for each 
accounting period until, in any later accounting period, the two computations produce the same 
opening balance for the reserve. 


(3) For the purposes of this regulation a reserve is maintained by a company for regulatory 
purposes if it is maintained— 


(a) by virtue of [equalisation reserves rules]', or 

(b) for the purposes of the company’s statutory accounts, or 

(c) for the purposes of any credit insurance business in accordance with requirements 
specified in subsection (3) of section 444BD. 


Amendments—!' Words in sub-para (3)(a) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 


PART II 
EQUALISATION RESERVES, ETC 


OVERALL SCOPE 


Scope of this Part 
4— (1) Subject to paragraph (2), this Part of these Regulations applies to— 


(a) any equalisation reserve which an insurance company is required to maintain by virtue of 
{equalisation reserves rules]', and é, 
(b) any reserve which is an equivalent reserve by virtue of subsection (2) of section 444BD. 


(2) This part of these Regulations does not apply to any credit insurance equalisation reserve. 


Amendments—' Words in sub-para (1)(a) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 


ACCOUNTING ON A NON-ANNUAL BASIS 


Non-annual accounts; tax returns prepared on an annual basis 
5— (1) This regulation applies in any case where an insurance company— 


(a) for the purpose of preparing the documents it is required to prepare for the purposes of 
section [9.3 of the Prudential Sourcebook (Insurers) ]', has applied a paragraph 52 method of 
accounting on a non-annual basis for any return period in respect of the whole or any part of its 
business, and 

(b) for a related accounting period has submitted to an officer of the Board a [company tax 
return]! which is based on accounts prepared on an annual basis in respect of the whole of its 
business for that accounting period. ? 


(2) The operation of paragraphs (a) and (b) of subsection (2) of section 444BA shall be modified so 
as to provide that, for the purposes of the Tax Acts, the amounts which, in accordance with 
[equalisation reserves rules ]°, are transferred into or out of the equalisation reserve in respect of 
the company’s business for the accounting period in question shall be the amounts which would have 
been transferred into or out of the equalisation reserve if the company had been required, by virtue 
of [equalisation reserves rules]?, to maintain an equalisation reserve by reference to accounts 
prepared on an accident year basis. 


(3) For the purposes of paragraph (1)(b) accounts are prepared on an annual basis where-they are 
prepared otherwise than in accordance with a paragraph 52 method of accounting on a non-annual 
basis. Twit ee 
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(4) For the purposes of paragraph (2) accounts are prepared on an accident year basis where the 

accounts and statements required to be deposited with the [Financial Services Authority pursuant 

to Chapter 9 of the Prudential Sourcebook (Insurers)] are prepared using Forms 21, 22 and 23 

[prescribed by the Accounts and Statements Rules contained in that Chapter ]'.° 

Amendments—! Words in paras (1), (4) substituted by the Financial Services and Markets Act 2000 (Consequential 

} Amendments) (Taxes) Order, SI 2001/3629 art 148 with effect for periods of account ending after 30 November 2001. 

? Words in para (2) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 

* This regulation revoked by the Insurance Companies (Reserves) (Tax) (Amendment) Regulations, ST 2008/2679 regs 2, 4 
with effect in relation to accounting periods beginning on or after 6 April 2008 and ending on or after 30 October 2008. 


GENERAL PROVISIONS 


Companies carrying on mutual business and business other than mutual business 
6— (1) This regulation applies in any case where an insurance company which, in accordance 
with [equalisation reserves rules]', is required to make transfers into or out of an equalisation 
reserve in respect of any business carried on by that company for any accounting period, is 
carrying on both mutual business and business other than mutual business for the whole or any 
part of that period. 


(2) Paragraphs (a) and (4) of subsection (2) of section 444BA shall be modified so as to provide 
that, for the purposes of corporation tax, the amounts of the net premiums earned, the net 
premiums written and the net claims incurred which, in accordance with [equalisation reserves 
yrules]', are used for the purpose of computing the amounts transferred into or out of the 
equalisation reserve or the amount of the maximum reserve in relation to the equalisation 
reserve for the accounting period in question, shall be restricted to the amounts attributed to 
business other than mutual business. 


(3) For the purposes of corporation tax, the modifications specified in paragraph (2) shall be 
made before subsections (4) to (6) of section 444BA are applied. 

(4) In paragraph (2) “net premiums earned”, “net premiums written”, “net claims incurred” and 
“maximum reserve” have the meanings given by [equalisation reserves rules]. 


Amendments—! Words in paras (1), (2) and (4) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 


[EEA firms and Treaty firms ]' 
7— (1) This regulation applies in any case where for any accounting period— 
(a) an equivalent reserve is maintained, otherwise than by virtue of [equalisation reserves 
rules}3, by an [EEA firm or a Treaty firm]' carrying on business in the United Kingdom 


through a [permanent establishment}, and 
(b) the three conditions specified in paragraphs (2) to (4) are satisfied. 


(2) The first condition is that the [permanent establishment]° in the United Kingdom has 
submitted, together with its [company tax return]’, a balance sheet (“the [permanent establish- 
ment] balance sheet”) in respect of the trade of the [permanent establishment). 


(3) The second condition is that the [permanent establishment]> balance sheet includes as a 
liability an amount in respect of an equalisation reserve which is equal to the amount which it 
would have been required to include as a liability in respect of an equalisation reserve 
maintained by virtue of [equalisation reserves rules} if the [permanent establishment]° had been 
subject to such [rules]*. 


(4) The third condition is that a balance sheet drawn up on the same day as the [permanent 
establishment]> balance sheet for the purposes of the company’s statutory accounts (“the 
company balance sheet”), either— 
(a) includes as a liability an amount in respect of an equalisation reserve equal to or greater 
than the amount in respect of the equalisation reserve included in the [permanent establish- 
ment] balance sheet, or 
(b) in a case where the amount in respect of the equalisation reserve included in the 
[permanent establishment]> balance sheet exceeds the amount in respect of the equalisation 
reserve included in the company balance sheet, shows the amount of the excess in the 
company balance sheet otherwise than as funds belonging to, or available for distribution 
either immediately or prospectively to, the proprietors of the company. 


(5) For the purpose of calculating the amount of the excess referred to in paragraph (4), any 
amount in the company balance sheet denominated in a currency other than sterling is to. be 
translated into sterling at the London closing exchange rate on the last day of the accounting 
period in question. 

(6) Section 444BA shall have effect, subject to the modification specified in paragraph (7), in 
relation to the equalisation reserve included in the [permanent establishment]? balance sheet as it 
has effect in relation to equalisation reserves maintained by virtue of [equalisation reserves 
rules}. 


SIS 


1996/2991 reg 7 Statutory Instruments 10280 


(7) Section 444BA shall be modified so as to provide in addition that in any case where, after the 
conditions specified in paragraphs (2) to (4) have been satisfied in an earlier accounting period, 
any of those conditions ceases to be satisfied in a later accounting period, then, for the purposes 
of the Tax Acts— 


(a) any balance which exists in the reserve at the end of the later accounting period shall be 
deemed to have been transferred out of the reserve immediately before the end of that 
accounting period; 

(5) that transfer shall be deemed to be a transfer in respect of that company’s business for that 
accounting period; and 

(c) the amount of the reserve shall thereupon be deemed to be nil. 

Amendments—' Heading and words in sub-para (1)(a) substituted by the Financial Services and Markets Act 2000 
(Consequential Amendments) (Taxes) Order, SI 2001/3629 art 149(1), (2) with effect from 1 December 2001, immediately 
after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 
and 2). 

> Words in para (2) substituted by SI 2001/3629 art 149(3) with effect for periods of account ending after 30 November 
2001. 

* Words in paras (1)(a), (3) and (6) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 

4 Word in para (3) substituted for “regulations” by the Financial Services-and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2002/1409 art 5 with effect from 2 July 2002. 

> Words “permanent establishment” substituted for word “branch” throughout this regulation, by the Insurance Companies 
(Reserves) (Tax) (Amendment) Regulations, SI 2008/2679 regs 2, 5 with effect in relation to accounting periods beginning 
on or after 6 April 2008 and ending on or after 30 October 2008. 


Certain insurance business carried on outside the United Kingdom 


8— (1) [Subject to regulation 8B]' this regulation applies in any case where for any accounting 
period— 
(a) an equivalent reserve is maintained, otherwise than by virtue of [equalisation reserves 
rules]*, in respect of any insurance business ...? which is carried on outside the United 
Kingdom by a company resident in the United Kingdom, and 
(b) the condition specified in paragraph (2) is satisfied. 


(2) The condition is that the company prepares statutory accounts in which the balance sheet 
includes as a liability an amount in respect of an equalisation reserve which is equal to the 
amount which it would have been required to include as a liability in respect of an equalisation 
reserve maintained by virtue of [equalisation reserves rules]? if the company had been subject to 
such [rules]*. 


(3) For the purpose of calculating the amount of the liability referred to in paragraph (2); any 
amount in the company balance sheet denominated in a currency other than sterling is to be 
translated into sterling at the London closing exchange rate on the last day of the accounting 
period in question. 


(4) Section 444BA shall have effect, subject to the modification specified in paragraph (5), in 
relation to the equalisation reserve included in the statutory accounts as it has effect in relation 
to equalisation reserves maintained by virtue of [equalisation reserves rules]. 


(5) Section 444BA shall be modified so as to provide in addition that in any case where, after the 
condition specified in paragraph (2) has been satisfied in an earlier accounting period, that 
condition ceases to be satisfied in a later accounting period, then, for the purposes of the Tax 
Acts— 


(a) any balance which exists in the reserve at the end of the later accounting period shall be 
deemed to have been transferred out of the reserve immediately before the end of that 
accounting period; 

(>) that transfer shall be deemed to be a transfer in respect of that company’s business for that 
accounting period; and 

(c) the amount of the reserve shall thereupon be deemed to be nil. 


[(6) In paragraph (1)(a) “insurance business” means business which consists of the effecting or 
carrying out of contracts of insurance and, for the purposes of this definition, “contract of 
insurance” has the meaning given by Article 3(1) of the Financial Services and Markets Act 2000 
(Regulated Activities) Order 2001.]° 


Modification—Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for Non-resident Insurance 
Companies) (No 2) Regulations 2006, SI 2006/3389, reg 12 (modification of reg 8 in relation to an EEA general insurer). 
Note that SI 2006/3389 is revoked by SI 2008/2646 reg 5 with effect for accounting periods beginning on or after 
28 October 2008. DEES QTE (2 

Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for Non-resident Insurance Companies) 
Regulations, SI 2008/2646 regs 2, 4 (modification of reg 8 so as to apply to EEA general insurers. This modification has 
effect for accounting periods beginning on or after 28 October 2008.). } em ? 

Amendments—! Words inserted by the Non-resident Companies (General Insurance Business) Regulations, SI 1999/1408 
teg 7(2) with effect from 10 June 1999. sith ts anblastere 

* Words in sub-para (1)(a) revoked, and para (6) added, by the Financial Services and Markets Act 2000 Consequential 
Amendments) (Taxes) Order, ST 2001/3629 art 150 with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2): 

* Words in paras (1)(a), (2) and (4) substituted by the Financial Services and Markets Act 2000. (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 

* Word in para (2) substituted for “regulations” by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2002/1409 art 5 with effect from 2 July 2002. it 


10281 Insurance Companies ( Reserves) (Tax) Regulations 1996 1996/2991 reg 9 


[Certain insurance business carried on outside the United Kingdom by a controlled foreign 
company—non-annual accounts but returns prepared on an annual basis 


8A— (1) Subject to regulation 8B, this regulation applies in any case where— 


(a) paragraphs (1) and (2) of regulation 8 apply in respect of an accounting period of a 
controlled foreign company, [and]° 

(b) the statutory accounts drawn up by the controlled foreign company for that period use a 
[paragraph 58]? method of accounting on a non-annual basis ...* 

(c) returns of chargeable profits of that company for that period are based on accounts prepared 
on an annual basis.? 


(2) Paragraph (3) of regulation 8 shall apply in relation to this regulation as it applies in relation 
to that regulation. 


(3) Section 444BA shall have effect, subject to the modifications specified in paragraph (5) of 
regulation 8 and in paragraph (4) of this regulation, in relation to the equalisation reserve 
included in the statutory accounts as it has effect in relation to equalisation reserves maintained 
by virtue of [equalisation reserves rules}. 


(4) The operation of paragraphs (a) and (4) of subsection (2) of section 444BA shall be modified 
so as to provide that, for the purposes of the Tax Acts, the amounts which are transferred into or 
out of the equalisation reserve in respect of the controlled foreign company’s business for the 
accounting period in question shall be the amounts which would have been transferred into or 
out of the equalisation reserve if the company had been required to maintain an equalisation 
reserve by reference to accounts prepared on an accident year basis. 


(5) The reference in paragraph (1)(c) to accounts prepared on an annual basis shall be construed in 
~ accordance with regulation 5(3). 


[(6) For the purposes of paragraph (4), accounts are prepared on an accident year basis where 
the accounts and statements required to be deposited with the Financial Services Authority 
pursuant to Chapter 9 of IPRU(INS) are prepared using Forms 21, 22 and 23 prescribed by the 
Accounts and Statements Rules contained in that Chapter.} 


[(7) For the purposes of paragraph (6), “IPRU(INS)” means the Interim Prudential Sourcebook 

for Insurers made by the Financial Services Authority under the Financial Services and Markets 

Act 2000.}]! 

Amendments—' Reg 8A inserted by the Non-resident Companies (General Insurance Business) Regulations, SI 1999/1408 
reg 7(3) with effect from 10 June 1999. 

2 Words in para (3) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 

3 In para (1)(a), word “and” inserted, in para (1)(4), words substituted for words “paragraph 52”, and word “, but” revoked, 
paras (1)(c), (5) revoked, para (6) substituted, and para (7) inserted, by the Insurance Companies (Reserves) (Tax) 

) (Amendment) Regulations, SI 2008/2679 regs 2, 6 with effect in relation to accounting periods beginning on or after 
6 April 2008 and ending on or after 30 October 2008. Para (6) previously read as follows— 


“(6) The reference in paragraph (4) to accounts prepared on an accident year basis shall be construed in accordance 
with regulation 5(4).”. 


_ [Disapplication of regulations 8 and 8A where controlled foreign company prepares non-annual 
accounts and final replacement of the technical provision does not take place in conformity with 
the Companies Act 
8B Regulations 8 and 8A shall not apply in any case where for an accounting period a controlled 

foreign company— 
(a) draws up its statutory accounts for that period using a [paragraph 58]’ method of 
accounting on a non-annual basis, and ai 
(b) the final replacement of the technical provision, as described in sub-paragraph (4) of that 
paragraph does not take place on or before the end of the year referred to in that 
sub-paragraph as the third year following the underwriting year.]' 

Amendments—! Reg 8B inserted by the Non-resident Companies (General Insurance Business) Regulations, SI 1999/1408 
reg 7(2) with effect from 10 June 1999. 

2 In para (a), words substituted for words “paragraph 52”, by the Insurance Companies (Reserves) (Tax) (Amendment) 


Regulations, SI 2008/2679 regs 2, 7 with effect in relation to accounting periods beginning on or after 6 April 2008 and 
ending on or after 30 October 2008. 


United Kingdom branches of companies not resident in the United Kingdom which maintain 
equalisation reserves by virtue of [equalisation reserves rules ]' 

9— (1) If the three conditions prescribed in paragraphs (2) to (4) below are satisfied, 
section 444BA shall have effect in the case of an equalisation reserve maintained by an insurance 
company which— 

(a) is not resident in the United Kingdom, and 

(b) carries on business in the United Kingdom through a [permanent establishment] 
(2) The first condition is that the [permanent establishment}? in the United Kingdom has 
submitted, together with its [company tax return]?, a balance sheet (“the [permanent establish- 
ment} balance sheet”) in respect of the trade of the [permanent establishment)’. 
(3) The second condition is that the [permanent establishment}? balance sheet includes as a 
liability an amount in respect of an equalisation, reserve maintained by virtue of [equalisation 
reserves rules]. ‘ 
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(4) The third condition is that a balance sheet drawn up on the same day as the [permanent 
establishment}? balance sheet for the purposes of the company’s statutory accounts (“the 
company balance sheet”), either— 
(a) includes as a liability an amount in respect of an equalisation reserve equal to or greater 
than the amount in respect of the equalisation reserve included in the [permanent establish- 
ment]? balance sheet, or 
(b) in a case where the amount in respect of the equalisation reserve included in the 
[permanent establishment]? balance sheet exceeds the amount in respect of the equalisation 
reserve included in the company balance sheet, shows the amount of the excess in the 
company balance sheet otherwise than as funds belonging to, or available for distribution 
either immediately or prospectively to, the proprietors of the company. 


(5) For the purpose of calculating the amount of the excess referred to in paragraph (4), any 
amount in the company balance sheet denominated in a currency other than sterling is to be 
translated into sterling at the London closing exchange rate on the last day of the accounting 
period in question. 


(6) Where, after the conditions prescribed in paragraphs (2) to (4) have been satisfied in an 
earlier accounting period, any of those conditions ceases to be satisfied in a later accounting 
period, then, for the purposes of the Tax Acts— 


(a) any balance which exists in the reserve at the end of the later accounting period shall be 
deemed to have been transferred out of the reserve immediately before the end of that 
accounting period; 
(b) that transfer shall be deemed to be a transfer in respect of that company’s business for that 
accounting period; and 
(c) the amount of the reserve shall thereupon be deemed to be nil. 

Amendments—! Words in heading and para (3) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 

? Words “permanent establishment” substituted for word “branch” throughout this regulation, and in para (2), words 
substituted for words “return under section 11 of the Management Act”, by the Insurance Companies (Reserves) (Tax) 


(Amendment) Regulations, SI 2008/2679 regs 2, 8 with effect in relation to accounting periods beginning on or after 
6 April 2008 and ending on or after 30 October 2008. 


Double taxation relief 


10— (1) This regulation applies in any case where an insurance company which, in accordance 
with [equalisation reserves rules]!, is required to make transfers into or out of an equalisation 
reserve in respect of any business carried on by that company for any accounting period, is 
carrying on any business by reference to which double taxation relief is afforded in respect of 
any income or gains. 


(2) Paragraphs (a) and (b) of subsection (2) of section 444BA shall be modified so as— 


(a) to require that the amounts which, in accordance with [equalisation reserves rules]', are 
transferred into or out of the equalisation reserve in respect of the company’s business for the 
accounting period in question shall be apportioned amongst each [permanent establishment] 
outside the United Kingdom through which the company carries on business and business 
which is not carried on through [permanent establishments]? outside the United Kingdom; 
and 

(b) to provide that only those amounts which, pursuant to sub- -paragraph (a), are apportioned 
to each [permanent establishment}? outside the United Kingdom through which the company 
carries on business shall be brought into account for the purposes of COmPULAS the profits or 
losses by reference to which double taxation relief is afforded. 


(3) The apportionment of each transfer into the equalisation reserve which is required by this 
regulation shall be made in accordance with the formula— sy 


AxB 
Cc 


where— 


A is the amount which, in accordance with [equalisation reserves rules], is Peete 4 into the 
equalisation reserye in respect of the company’s business for the accounting period in 
question; 

B is the amount of net premiums written by reference to which A is calculated that is 
attributable to business carried on through the [permanent establishment]” outside the United 
Kingdom for the accounting period in question; and 

C is the amount of net premiums written by reference to which A is calculated for the 
accounting period in question. : 


(4) In paragraph (3) “net premiums written” means gross premiums written net of reinsurance 
premiums payable under reinsurance ceded. Pe + aaa 
(5) The apportionment of each transfer out of the equalisation. reserve which i is ‘required by this 
regulation shall be made i in accordance with the formula— a 
DxE nouy még aT {e) 
Otis ae gt adell 
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where— 


D is the amount which, in accordance with [equalisation reserves rules]', is transferred out of 
the equalisation reserve in respect of the company’s business for the accounting period in 
question; 
E is the amount of claims attributable to. business carried. on through the [permanent 
establishment]* outside the United Kingdom that is to be taken into account in determining 
whether, by comparison with premiums, any transfer out of the equalisation reserve needs to 
be made for the period in question; and 
F is the amount of claims to be taken into account in determining whether, by comparison 
with premiums, any transfer out of the equalisation reserve needs to be made for the period in 
question. 
(6) Paragraph (7) applies where— 
) (a) an insurance company carries on business through one or more branches outside the 
United Kingdom, 
(b) an amount is transferred into an equalisation reserve in respect of the business of that 
company for any accounting period, and 
(c) the company has made an election for the purposes of subsection (4) of section 444BA so 
that there is an unrelieved transfer in relation to that accounting period. 
(7) The company— 
(a) shall apportion the amount transferred into the equalisation reserve in accordance with 
paragraph (3) without having regard to the existence of the unrelieved transfer, and 
(b) may then set the amount of the unrelieved transfer, or any part of that amount, against 
the amount transferred into the equalisation reserve for that accounting period (and the 
action of the company under this sub-paragraph is called “the allocation” in paragraph (8)). 
(8) The allocation may be made— 
(a) in such amounts, and 
(b) in relation to such of the apportioned amounts transferred into the equalisation reserve 
pursuant to paragraph (7)(a) (and whether in relation to business carried on in the United 
Kingdom or in relation to business which the company carries on through a [permanent 
establishment}? outside the United Kingdom), 
as the company thinks fit. 
(9) Paragraph (10) applies where— 
(a) an insurance company carries on business through one or more branches outside the 
United Kingdom, 
(6) an amount is transferred out of an equalisation reserve in respect of the business of that 
company for any accounting period, and 
(c) the accounting period is one to which any amount representing one or more unrelieved 
transfers has been carried forward under subsection (4) of section 444BA. 
(10) The company— 
(a) shall ascertain the amount to which the rule mentioned in subsection (2)(b) of sec- 
tion 444BA applies by virtue of the operation of subsection (5) of that section (in this 
paragraph and in paragraph (11) referred to as “the ascertained amount”), and 
(b) shall then apportion the ascertained amount. 
(11) Paragraph (5) shall apply for the purposes of the apportionment of the ascertained amount 
as it applies for the purposes of the apportionment of each transfer out of the equalisation 
reserve which is required by this regulation, with the modification that in the formula set out in 
that paragraph D shall be the ascertained amount. 
(12) In paragraphs (6), (7) and (9) “unrelieved transfer” shall be construed in accordance with 
subsection (4) of section 444BA. 
Amendments—! Words in para (1), (2)(a), (3) and (5) substituted by the Financial Services and Markets Act 2000 


(Consequential Amendments) (Taxes) Order, SI 2001/3629 art 151 with effect for periods of account ending after 
30 November 2001. L f 

2 Words “permanent establishment” substituted for word “branch” throughout this regulation, and in para (2)(a), words 
“permanent establishments” substituted for word “branches”, by the Insurance Companies (Reserves) (Tax) (Amend- 
ment) Regulations, SI 2008/2679 regs 2, 9 with effect in relation to accounting periods beginning on or after 6 April 2008 
and ending on or after 30 October 2008. 


PART III 
RESERVES MAINTAINED FOR THE PURPOSES OF CREDIT 
INSURANCE BUSINESS 
Scope of this Part 
11 This Part of these Regulations applies to any credit insurance equalisation reserve. 


Application of section 444BA 
12 Where for any accounting period an insurance company maintains a credit insurance 
equalisation reserve, section 444BA shall have effect in relation to that reserve as it has effect in 
relation to equalisation reserves maintained by virtue of [equalisation reserves rules]'. 
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Amendments—! Words substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, ST 2001/3629 art 151 with effect for periods of account ending after 30 November 2001. 


Transitional provision 
13— (1) This regulation applies in any case where an insurance company was required; pursuant 
to regulations 76 to 78 of, and Schedule 14 to, the Insurance Companies Regulations 1994, to 
maintain a credit insurance equalisation reserve. 
(2) Paragraph 2(2) of Schedule 2 to the Insurance Companies (Reseryes) Regulations 1996 shall 
be disregarded for the purposes of the Tax Acts in determining how much is required, on any 
occasion, to be transferred into the credit insurance equalisation reserve. 


Application.of provisions contained in Part II of these Regulations 


14 Subject to regulation 13, regulations ...' 6, 9 and 10 shall have effect in relation to any credit 
insurance equalisation reserve as they have'effect'in relation’ to ye reserve to which Part II of 
these Regulations applies. 


Amendments—! Figure “5,” revoked by the Insurance Companies (Reserves) (Tax) (Amendment) Regulations, SI 2008/2679 
regs 2, 10 with effect in relation to accounting periods beginning on or after 6 April 2008 and ending’on or ‘after 
30 October 2008. 


1997/57 
Electronic Lodgement of Tax Returns Order 1997 


Made by the Treasury under TMA 1970 Sch 3A para 2(1) 


Made .. . cp Oh. oP peeunah Dane 
Laid before the House of cd OMMONS x5 hoe awe Gel OV GNNATY ROOT 
Coming into Force. . : . POS POD ATV TCH LST: 


1 This Order may be cited as the Bede eaten of Tax Returns Order 1997, shall come 
into force on Ist March 1997 and shall have effect for the year. 1996-97 and. subsequent years of 
assessment. ; 
2— (1) The provisions set out in paragraph (2) are, by virtue of paragraph 2(1)(b) of 
Schedule 3A to the Taxes Management Act 1970, specified for the purposes of that Schedule. 
(2) The provisions are— 

(a) section 8 of the Taxes Management Act 1970 (personal return); 

(b) section 8A of that Act (trustee’s return); 

(c) section 12AA of that Act (partnership return). 


3 The day appointed pursuant to paragraph 2(1)(c) of Schedule 3A to the Taxes Management 
Act 1970 in relation to notices requiring returns to be delivered or made under the provisions 
specified by article 2 is lst March 1997. 


1997/168 
International Organisations (Miscellaneous Bxehiptions) Order 1997 


Made by the Treasury under TA 1988 s 582A(1) 


Made ..... . ) 0S Jiao benisiisses 227 Jénenp eas 
Commentary—Simon’'s Taxes D1.240. 


1 This Order may be cited as the International Organisations (Miscellaneous Exemptions) 
Order 1997. 


2 The following international organisations are designated for the purposes of subsections (2) 
and (4) to (6) of section 582A and subsection (4) of section 118B of the Income and 
Corporation Taxes Act 1988— 
Asian Development Bank path ei 
European Bank for Reconstruction and Development 
International Bank for Reconstruction and Development 
International Development Association on ab 
Multilateral Investment Guarantee Agency. - LAN GAY AGG? 


3 The following international organisations are designated for the purposes of subsection (5) of 
section 582A and subsection (4) of section 118B of the Income and eat Taxes 
Act 1988— ry Vit uns5] seot to 264 
African Development Bank 
_ European Investment Bank ; x ty} 
Inter-American Development Bank. ne 10t stoWest 


4 The International Organisations (Miscellaneous Exemptions) Order 1991 me ‘the. Inter- 
national Organisations (Miscellaneous Exemptions) Order 1992 are hereby revoked. 5 5) 


ee 
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1997/265 
Life Assurance and Other Policies (Keeping of Information and Duties of Insurers) 
Regulations 1997 


Made by the Commissioners of Inland Revenue under TA 1988, s 552(4A)(d), (4B), (4C) 


Maden. yun isisu.enoisgiidoedioidy 228) yii.0l LO February 997 
Laid before the House of Commons : .. ...-. 10 February 1997 
Coming inio: Force sf) 2298) mop Ol C eoysizanu sd)”), ¢Qch Apribl99o7 


Citation and commencement 


1 These Regulations may be cited as the Life Assurance and Other Policies (Keeping of 
Information and Duties of Insurers) Regulations 1997 and shall come into force on Ist April 
1997. 


Interpretation 
(1) In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners [for Her Majesty’s Revenue and Customs]?; 

“relevant records”, in respect of a policy or contract, means the books, documents and 
records specified in regulation 3; 

“Schedule 15” means Schedule 15 to the Taxes Act; 

“section 552” means section 552 of the Taxes Act [and a reference to that section without 
more includes, where necessary, a reference to section 552ZA of the Taxes Act;]! 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 

(2) For the purposes of these Regulations, an “insurer” — 

(a) in a case where the obligations under any policy or contract of the body that issued, 

entered into or effected it (“the original insurer”) are at any time the obligations of another 

body (“the transferee”) to whom there has been a transfer of the whole or any part of a 

business previously carried on by the original insurer, means the transferee, and 

(b) in any other case, means the body by or with whom the policy or contract was issued, 

entered into or effected. 


(3) For the purposes of these Regulations and in relation to an insurer, a policy or contract is a 
relevant policy or contract if, on the happening of a chargeable event within the meaning of 
[Chapter 9 of Part 4 of the Income Tax (Trading and Other Income) Act 2005F in relation to the 
policy or contract, the insurer is under the duty to deliver a certificate pursuant to section 552; 
and, for the purposes of this paragraph, [the words “unless satisfied that no gain is to be treated 
as arising by reason of the event” in subsection (1)(a) shall be disregarded]'. 


(4) For the purposes of these Regulations and in respect of any policy or contract, any reference 
to books, documents and records includes books, documents and records (including material 
prepared for the purposes of advertising or publicity) which contain information— 


(a) relating to the terms of the policy or contract, or 
(b) required for the purposes of a certificate to be delivered under section 552. 


Amendments—' Definition of “section 552” in para (1) amended, and words in para (3) substituted by the Life Assurance 
and Other Policies (Keeping of Information and Duties of Insurers) (Amendment) Regulations, SI 2002/444 reg 3 with 
effect from 6 April 2002. ; 

2 In para (1), in definition of “the Board”, words substituted for words “the Inland Revenue”, and in para (3), words 
substituted for words “Chapter II of Part XIII of the Taxes Act”, by the Life Assurance and Other Policies (Keeping of 
Information and Duties of Insurers) (Amendment) Regulations, SI 2008/2628 reg 2 with effect from 27 October 2008. 
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Keeping of records—general 
3 An insurer shall, in respect of each relevant policy or contract, keep sufficient books, 
documents and records to enable the Board— 
(a) to ascertain the terms of the policy or contract, 
(b) to ascertain whether there has been or is likely to be any contravention of the require- 
ments of section 552, and 
(c) to verify any certificate delivered under that section. 


Period for which records to be kept 
4— (1) Subject to paragraph (2), an insurer shall, in respect of each relevant policy or contract, 
keep the relevant records for a period of three years after the termination of the policy or 
contract. ; 
(2) In any case where— © i 
~ (a) a relevant policy is connected with another policy for the purposes of paragraph 13 or 14 
av sind kate) alellaees 
(b) in relation to a relevant policy under which a single premium only is payable, liability for 
that payment is discharged in accordance with paragraph 15(2) of Schedule 15, or 
(c) a relevant policy is issued in substitution for, or on the maturity of and in consequence of 
an option conferred by, another policy, 
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an insurer shall, in respect of each policy, keep the relevant records for a period of three years 
after the termination of the final policy which is in force. 


Transfers of records 


5— (1) This regulation applies in any case where the obligations under any policy or contract of 
the body that issued, entered into or effected it (“the original insurer”) are at any time the 
obligations of another body (“the transferee”) to whom there has been a transfer of the whole or 
any part of a business previously carried on by the original insurer. 


(2) The original insurer shall, in respect of that policy or contract, deliver the relevant records to 
the transferee within the period of three months after the transfer. 


(3) This regulation has effect in relation to transfers on or after Ist April 1997. 


6— (1) This regulation applies in any case where each of the three conditions specified in 
paragraphs (2) to (4) is fulfilled. 


(2) The first condition is that one policy (the “new policy”) is issued in substitution for another 
policy (the “old policy”). 


(3) The second condition is that the new policy is issued in substitution for an old policy issued 
by an insurance company (the “old insurer”) which was resident outside the United Kingdom at 
the time the old policy was issued. 


(4) The third condition is that the new policy is issued by an insurance company (the “new 
insurer’) pursuant to arrangements made between the old insurer and the new insurer for the 
issue of policies in substitution for ones held by persons becoming resident in the United 
Kingdom. 


(5) The new insurer shall, in respect of the old policy, obtain the relevant records from the old 
insurer within the period of three months after the issue of the new policy. 


(6) This regulation has effect in relation to any new policy where the insurance for that new 
policy is made, and that new policy is issued, on or after 1st April 1997. 


7— (1) This regulation applies in any case where each of the conditions specified in para- 
graphs (2) and (3) is fulfilled. 


(2) The first condition is that one policy (“the new policy”) is issued in substitution for, or on the 
maturity of and in consequence of an option conferred by, another policy (“the old policy”). 


(3) The second condition is that, at the time the new policy is issued, the insurance company 
issuing the new policy (“the new insurer”) and the insurance company which issued the old 
policy (“the old insurer”) are both members of a group of companies. 


(4) For the purposes of paragraph (3) two companies are members of a group of companies if 
one is the 51 per cent subsidiary of the other or both are 51 per cent subsidiaries of a third 
company. 


(5) The original insurer shall, in respect of the old policy, deliver the relevant records to the new 
insurer within the period of three months beginning with the date on which the new policy was 
substituted for the old policy or, as the case may be, the date of the exercise of the option on the 
maturity of the old policy. 


(6) This regulation has effect in relation to any new policy where the insurance for that new 
policy is made, and that new policy is issued, on or after 1st April 1997. 


Information to be provided to the Board 


8— (1) The Board may by notice require any person to whom premiums under any policy are or 
have at any time been payable, within such period as may be specified in the notice, to furnish 
them with such information as they may reasonably require to enable them— 


(a) to ascertain whether there has been or is likely to be any contravention of the require- 
ments of section 552, and 
(b) to verify any certificate delivered under that section. 


(2) The period specified in a notice given under paragraph (1) shall be a period of not es than 
14 days beginning with the date on which the notice is given. 


Inspection of records by officer of the Board — 


9— (1) The Board may by notice require any person to whom premiums under any policy are or 
have at any time been payable, to make available for inspection by an officer of the Board 
authorised for that purpose, at such time as that officer may reasonably require, all such books, 
documents and records as are in that person’s possession or under that person’s control and are 
such as may be required by the Board under regulation 8. 


(2) The time specified in a notice given under paragraph (1) shall not fall within the period of (14 
days beginning with the date on which the notice is given. »RoGO 16 
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1997/405 
Lloyd’s Underwriters (Double Taxation Relief) Regulations 1997 


Made by the Commissioners of Inland Revenue under FA 1993 s 182(1) 
OA aa Aa ey ha Uh Nt Ale i i Mae Ab tcl, RCDEUANMLL OS 
Laid before the House of Commons . . ... ... .. 21 February 1997 
Coming into Force onae-hiculs anti tecta nbs! thick? . 14 March 1997 


Commentary—Simon’s Taxes E5.651. 


Citation, commencement and effect 


_ 1— (1) These Regulations may be cited as the Lloyd’s Underwriters (Double Taxation Relief) 
y Regulations 1997 and shall come into force on 14th March 1997. 


(2) These Regulations shall have effect for the year 1996-97 and subsequent years of assessment. 


Interpretation 


2— (1) In these Regulations— 


“Canadian tax” means the appropriate income tax or income taxes imposed by the Govern- 
ment of Canada; 

“final year of assessment” shall be construed in accordance with section 179(2); 

“foreign tax” means tax chargeable under the law of a territory outside the United Kingdom; 

“member” means a member of Lloyd’s who is an individual and who is or has been an 
underwriting member; 

“Part XVIII” means Part XVIII of the Taxes Act: 

“the Taxes Act” means the Income and Corporation Taxes Act 1988: 

“United States tax” means the appropriate Federal income tax or Federal income taxes of the 
United States of America imposed by the Internal Revenue Code. 


(2) For the purposes of these Regulations an underwriting year and a year of assessment shall be 
deemed to correspond to each other if the underwriting year ends in the year of assessment. 


(3) References to a section, without more, are references to that section of the Finance Act 1993. 


Pooled foreign tax 


3— (1) For the purposes of Part XVIII foreign tax paid in respect of profits or losses arising 
from a member’s underwriting business in a year of assessment shall be taken into account in 
accordance with paragraph (2). 


(2) Foreign tax paid as mentioned in paragraph (1) shall be taken into account by reference to 
the aggregate amount of such amounts of foreign tax as are paid (whether or not under the law 
of more than one territory outside the United Kingdom) in respect of income that is taken into 
account in computing the profits or losses of the member’s underwriting business; and 
accordingly the provisions of Part XVIII shall apply as if— 
(a) references, however expressed, to tax paid under the law of a territory outside the United 
Kingdom were references to that aggregate amount paid as a single payment in respect of a 
single source of income, and 
(b) references to United Kingdom tax chargeable in respect of any income were references to 
United Kingdom tax chargeable in respect of the total profits of the member’s underwriting 
business. 


Allocation of foreign tax to United Kingdom years of assessment—syndicate profits 


4— (1) For the purposes of regulation 3, foreign tax referred to in that regulation that is paid in 
respect of income specified in paragraph (2), other than foreign tax to which regulation 6 or 7 
applies, shall be allocated to the year of assessment specified in paragraph (3). 

(2) The income specified is the income that is taken into account in computing the profits or 
losses of the member’s underwriting business falling within section 172(1)(a) or (). 

(3) The year of assessment specified is the same year of assessment as the year of assessment to 
which, by virtue of section 172, the profits or losses referred to in paragraph (2) relate. 


Allocation of foreign tax to United Kingdom years of assessment—non-syndicate profits 
5— (1) For the purposes of regulation 3, foreign tax referred to in that regulation that is paid in 
respect of income specified in paragraph (2), other than foreign tax to which regulation 6 or 7 
applies, shall be allocated to the year of assessment specified in paragraph (3). 
(2) The income specified is the income that is taken into account in computing the profits or 
losses of the member’s underwriting business falling within section 172(1)(c). 
(3) The year of assessment specified is the same year of assessment as the year of assessment to 
which, by virtue of section 172, the profits or losses referred to in paragraph (2) relate. 


sIS 


1997/405 reg 6 Statutory Instruments 10288 


Allocation-of foreign tax to United Kingdom years of assessment—United States tax 


6— (1) This regulation applies to foreign tax that is United States tax paid by Lloyd’s in 
accordance with a United States tax return rendered by them for a calendar year in respect of 
income that is taken into account in computing the profits or losses of the member’s 
underwriting business. 

(2) For the purposes of regulation 3 and subject to paragraph (3), United States tax paid as 
mentioned in paragraph (1) shall be allocated to the year of assessment next but one following 
the year of assessment to which the underwriting year for which the return is made corresponds. 


(3) Where the member’s final year of assessment is the year 1996-97, United States tax paid as 
mentioned in paragraph (1) which under paragraph (2) would have been eligible for relief in a 
later year of assessment had not the member’s final year of assessment been the year 1996-97 
and which has not been used for relief in an earlier year of assessment, shall be allocated to the 
year 1996-97. 


Allocation of foreign tax to United Kingdom years of assessment—Canadian tax 
7— (1) This regulation applies to foreign tax that is Canadian tax paid by Lloyd’s in accordance 
with a Canadian tax return rendered by them for a calendar year in respect of-income that is 
taken into account in computing the profits or losses of the member’s underwriting business. 


(2) For the purposes of regulation 3 and subject to paragraph (3), Canadian tax paid as 
mentioned in paragraph (1) shall be allocated to the year of assessment next following the year 
of assessment to which the underwriting year for which the return is made corresponds. 


(3) Where the member’s final year of assessment is the year 1996-97, Canadian tax paid as 
mentioned in paragraph (1) which under paragraph (2) would have been eligible for relief in a 
later year of assessment had not the member’s final year of assessment been the year 1996-97 
and which has not been used for relief in an earlier year of assessment, shall be allocated to the 
year 1996-97. 


Allocation of foreign tax to United Kingdom years of assessment—additional payments of 
foreign tax 

8— (1) Where— 

(a) payment of foreign tax (“the primary payment”) is made for an underwriting year in 
respect of income that falls to be taken into account in computing the profits or losses of a 
member’s underwriting business, and 

(b) payment of an additional amount of foreign tax in respect of that income is subsequently 
required, 

then, notwithstanding anything in regulations 4 to 7 but subject to paragraph (2); the additional 

amount paid shall, for the purposes of regulation 3, be treated as foreign tax paid for the 

underwriting year in which it was paid and not as foreign tax paid for the underwriting year for 
which the primary payment was made. 

(2) Where the underwriting year in which the additional amount of foreign tax is paid is an 

underwriting year that is subsequent to the underwriting year corresponding to the member’s 

final year of assessment, the additional amount paid shall, for the purposes of regulation 3, be 
treated as foreign tax paid for the underwriting year corresponding to the membre final year of 
assessment. : 0 STL 
: iT esoit 
Refunds of wabaialyy tax 

9— (1) Where— 

(a) income that is taken into account in computing the profits or losses of a member’s 
underwriting business is treated as reduced by foreign tax under section 811 of. the, Taxes Act, 
and é 

(b) an amount of that foreign tax is subsequently repaid to the member, _ ‘ 

the amount repaid shall be treated as a payment received as mentioned in section’ IV). 

(2) Subject to paragraph (3), where— Riveae si 
(a) relief for foreign tax is given by way of credit easiness United Kingdom: tax on profits 
arising from a member’s underwriting business, and ads; Toran 
(b) an amount of that foreign tax is subsequently repaid to the member, Rs aeiier wi 

the amount of United Kingdom tax charged on the profits arising from the Bremberis 

underwriting business for the relevant year of assessment shall be treated as, increased by the 

amount repaid. wh RISO) \o AoHNAD! 

(3) Where— 11287 19 2oRQmRUsGp ae, (A je 
(a) relief by way of credit against t United rime as on 1 Brahe arising from a igen 
underwriting business is claimed for an amount of foreign tax, — Weed ernie 
_(b) relief is given in respect of part only of the amount of the foreign tax claimed, and”) 
(c) an amount of the foreign tax claimed is subsequently repaid to the member, ©) | 9-0) 

the amount of United Kingdom tax charged on the profits arising from ‘the memiber’s 
underwriting business for the relevant year of assessment shall be treated as increased by the 
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amount af any) which is equal to so much of the amount received as exceeds the amount of the 
foreign tax in respect of which relief was not given. 
(4) In paragraphs (2) and (3) “the relevant year of assessment”— 
(a) where the underwriting year in which the repayment of foreign tax was received is an 
underwriting year subsequent to the underwriting year corresponding to the member’s final 
year of assessment, means the member’s final year of assessment; 
(b) in any other case, means the year of assessment corresponding to the underwriting year in 
which the repayment of foreign tax was received. 


1997/473 
Friendly Societies (Modification of the Corporation Tax Acts) Regulations 1997 


| Commentary—Simon’s Taxes D7.601. 
Amendment—These regulations are revoked by the Friendly Societies (Modification of the Corporation Tax Acts) 
Regulations, SI 2005/2014 reg 46, Schedule with effect from 12 August 2005. The revocation has effect in relation to 
accounting periods beginning on or after 1 January 2005. 


1997/992 
Manufactured Interest (Tax) Regulations 1997 


Made by the Treasury under TA 1988 Sch 23A paras 1(1), 8(1), (2)-(4) 


O1dae. oe. Su enéonrahiite ler wae. a 220 March 1997 
Laid before the House of Commons. . . . . . . «20 March 1997 
COT MAZL UPDATE JOE ASO OL eT RD Ele eee ee rian BIE 


,Commentary—Simon’s Taxes D9.702. 
Reyocation—These Regulations revoked by the Manufactured Interest (Tax) Regulations, SI 2007/2488 reg 3 with effect in 
relation to payments of manufactured interest made or treated as made on or after | October 2007: SI 2007/2488 reg 1(1). 


Citation and commencement 


I These Regulations may be cited as the Manufactured Interest (Tax) Regulations 1997 and shall 
come into force on Ist July 1997. 


Interpretation 
2— (J) In these Regulations— 
“manufactured interest” shall be construed in accordance with paragraph 3(1) of Schedule 23 A; 
“recipient” in relation to a payment of manufactured interest means a person referred to in 
paragraph 3(5) of Schedule 23A who is a company. 
(2) References to a section or a Schedule, without more, are references to that section of, or that 
Schedule to, the Income and Corporation Taxes Act 1988. 


Application of the Tax Acts to manufactured interest on which recipients are accountable for tax 


3— (1) Schedule 16 shall apply in relation to the collection of income tax on payments of 


manufactured interest to which paragraph (2) applies (“specified payments’) as if references in that 
Schedule, other than the reference in paragraph 5 of that Schedule, to relevant payments made by a 
company were references to specified payments. 

(2) The payments of manufactured interest specified in this paragraph are payments in relation to 
which the recipients are liable to account for income tax under paragraph 3(5) of Schedule 23 A. 
(3) The recipient of a payment of manufactured interest to which paragraph (2) applies (or would 
apply but for regulation 4(1)) or, as the case may be, any person claiming title through or under him, 
shall be treated for the purposes of the Tax Acts as if the payment had borne income tax by 
deduction. 


Liability for tax where the manufacturer receives the interest of which the manufactured interest 
is representative 
4— (1) The recipient of a payment of manufactured interest shall not be liable to account for 
income tax under paragraph 3(5) of Schedule 23A in any case where he shows that— 
(a) the interest manufacturer was entitled to payment of the interest of which the manufactured 
interest is representative either— 
(i) as the holder of the securities concerned, or 
(ii) directly or indirectly from a person from whom he acquired those securities, or to whom 
he transferred them, and who was so entitled as the holder of those securities, and 
(b) the amount of the payment of interest actually received by the interest manufacturer does not 
exceed the amount found by deducting from the gross amount of the interest such tax as would 
have been deducted if the payment of interest had been made to the recipient. 
(2) Where paragraph (1) applies the interest manufacturer shall be liable for tax, in respect of the 
payment of manufactured interest, in an amount equal to the amount (if any) of relief from United 
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Kingdom tax to which, assuming him to have made a claim under arrangements having effect by 
virtue of section 788, the interest manufacturer is entitled in respect of the payment of interest 
received by him. 

(3) The amount of tax for which the interest manufacturer is liable shall be set against the amount 
of relief from United Kingdom tax to which, on the assumption made in paragraph (2), he is entitled 
as mentioned in that paragraph. 

(4) Where paragraph (1) does not apply by reason only of the fact that sub-paragraph (b) of that 
paragraph does not apply, the amount of income tax for which the recipient of the payment of | 
manufactured interest shall be liable to account under paragraph 3(5) of Schedule 23A shall be 
reduced to an amount equal to the amount by which the amount of the payment of interest actually 
received by the interest manufacturer exceeds the amount found as mentioned in that sub- 
paragraph. 


1997/993 
Manufactured Dividends (Tax) Regulations 1997 


Made by the Treasury under TA 1988 Sch 23A paras 1(1), 2(3)-(5), 8(1), (2)-(4) 


Made... whe co! she esepe pe ecO Mane e 
Laid before the House of Commons. . . ...... 20 March 1997 
Cominginto Forcenipe APS Anes BROk AT anise: Use, eee 


Commentary—Simon's Taxes D9.702. 


Citation and commencement 


1 These Regulations may be cited as the Manufactured Dividends (Tax) Regulations 1997 and 
shall come into force on Ist July 1997. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners of Inland Revenue; 

“chargeable period” has the meaning given by regulation 3; 

“dividend” means a dividend on United Kingdom equities, not being a foreign income 
dividend within Chapter VA of Part VI of the Taxes Act; 

“the Management Act” means the Taxes Management Act 1970; 

“manufactured dividend” shall be construed in accordance with paragraph 2(1) of Sched- 
ule 23A; 

“relevant period” means— 


(a) each complete quarter falling within a chargeable period, that is. to say, each of the 
periods of three months ending with 31st March, 30th June, 30th September or 31st 
December which falls within that period; 

(b) each part of the chargeable period which is not a complete quarter and ends on the first 
(or only), or begins immediately after the last (or only), of those dates which falls within 
the chargeable period; 

(c) if none of those dates falls within a chargeable period which is an accounting period, 
the whole chargeable period; 


“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


(2) References in these Regulations to a “creditable amount” in respect of a dividend or 
manufactured dividend received in any period— . 


[(za) are references to such amount in respect of a dividend or manufactured dividend other 
than a dividend or manufactured dividend that is paid on or after 6th April 1999, and either]! 
(a) are references to the tax credit in respect of that dividend or manufactured dividend, not 
being an amount of tax credit to which paragraph (3) applies, or 

(b) where the recipient of the dividend or manufactured dividend is a company that is not 
resident in the United Kingdom and the dividend or manufactured dividend is attributable to 
a branch or agency through which the company trades in the United Kingdom, are references 
to an amount of tax equal to the amount of advance corporation tax payable in respect of 
that dividend or manufactured dividend, or (as the case may be) the amount of advance 
Sd ak tax that would have been payable i in respect of that dividend or manufactured 

ividend 1 


(i) the person by whom the dividend or manufactured dividend was paid were a company 
resident in the United Kingdom, and : 
(ii) the manufactured dividend were a distribution by that company. = 
(3) This paragraph applies to the amount of tax credit in respect of a distribution ae 
a 2 
ae isa distribution in respect of which that company has claimed or may / claim the payment 
of a tax credit under section 438(4) or 441A(7). we ag oa 
(4) References in these Regulations to a section or Schedule, without more, are references to. that 


section of, or that Schedule to, the Taxes Act. : 
ST ed Oa he, 
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Amendments—! Para (2)(za) inserted by the Manufactured Dividends (Tax) Amendment Regulations, SI 1999/621 reg 2, 
with effect from 30 March 1999. 

> Para (3)(a) revoked by the Overseas Life Insurance Companies Regulations, SI 2006/3271 reg 43, Sch Pt 1 with effect in 
relation to periods of account ending on or after 31 December 2006. 


Chargeable period 
3— (1) In these Regulations “chargeable period” means— 
(a) as respects a company, its accounting period; 
(>) as respects a person other than a company who draws up accounts for any period (“the 
accounts period”), one of the periods specified in paragraph (2); 
(c) as respects a person other than a company who does not draw up accounts, a year of 
assessment. 
| (2) The periods specified in this paragraph are— 
(a) the period which begins at the beginning of the accounts period and ends at the expiration 
of 12 months from that date or, if earlier, at the end of the accounts period; 
(b) any subsequent period which— 
(i) begins at the end of the immediately preceding period, being a period specified in this 
paragraph, and 
(u) ends at the expiration of 12 months from that date or, if earlier, at the end of the 
accounts period. 


Accountability for tax 
4— (1) Where— 
(a) a manufactured dividend is paid by any person other than a company resident in the 
United Kingdom, and 
(b) the payment is one in relation to which either the dividend manufacturer or the recipient 
of the payment is a person to whom paragraph (2) below applies (“the appropriate person”), 


the appropriate person shall be liable to account to the Board, to the extent and in the manner 

specified in these Regulations, for tax as mentioned in paragraph 2(3) of Schedule 23A. 

(2) Subject to regulation 5, the appropriate person is— 
(a) where paragraph 2(5) of Schedule 23A applies in relation to the manufactured dividend, 
the dividend manufacturer; 
(b) where sub-paragraph (a) above does not apply in relation to the manufactured dividend 
and either of the conditions specified in paragraph (3) below applies, the recipient of the 
payment. 

(3) The conditions specified in this paragraph are— 
(a) that the recipient is a person resident in the United Kingdom; 
(b) that the recipient is a company that is not so resident but carries on a trade in the United 
Kingdom through a branch or agency, and the manufactured dividend is attributable to the 
carrying on of that trade through that branch or agency. 


Liability for tax where the manufacturer receives the dividend of which the manufactured dividend 
is representative 


5— (1) Regulation 4(2)(4) shall not apply in any case where the recipient of the manufactured 
dividend shows that— 
(a) the dividend manufacturer was entitled to payment of the dividend of which the 
manufactured dividend is representative either— 
(i) as the holder of the securities concerned, or 
(ii) directly or indirectly from a person from whom he acquired those securities, or to 
whom he transferred them, and who was so entitled as the holder of those securities, and 
(b) the aggregate of the amount of the dividend received by the dividend manufacturer and 
any amount paid to him in respect of a tax credit in relation to that dividend (“the aggregate 
amount”) does not exceed the amount of the dividend. 


(2) Where paragraph (1) applies, the dividend manufacturer concerned shall be liable for tax, in 
respect of the manufactured dividend paid by him, in an amount equal to the amount (if any) of 
a tax credit in respect of the dividend received by him which, assuming him to have made a claim 
under arrangements having effect by virtue of section 788, the dividend manufacturer is entitled 
to have paid to him in respect of the dividend received by him. 

(3) The amount of tax for which the dividend manufacturer is liable shall be set against the 
amount of the tax credit to which, on the assumption made in paragraph (2), he is entitled as 
mentioned in that paragraph. 

(4) Where paragraph (1) does not apply by reason only of the fact that sub-paragraph (b) of that 
paragraph does not apply, the amount of tax for which the recipient of the manufactured 
dividend shall be liable to account under paragraph 2(3) of Schedule 23A shall be reduced to an 
amount equal to the amount by which the aggregate amount exceeds the amount of the 
dividend. 


SIS 
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Accounting for tax by recipients that are United Kingdom resident companies 

6— (1) This regulation applies in any case where a recipient of a manufactured dividend— 

(a) is liable under regulation 4 to account to the Board for any tax in’ respect of that 

manufactured dividend, and 

(h) ig a company resident in the United Kingdom. 
(2) Paragraphs | to 3, 8 and 10 of Schedule 13 (collection of advance corporation tax) and, on 
or after the appointed day referred to in section 137(2) of the Finance Act 1996, paragraph 7A 
of that Schedule, shal) apply in relation to the amount of tax for which the company is liable to 
account in respect of that manufactured dividend as if— 


(a) paragraph J of that Schedule required a return under that paragraph to include in 
addition manufactured dividends received by the company in each of its accounting periods 
and the tax for which it is liable to account in respect of those manufactured dividends; 

(b) paragraph 2(1) of that Schedule required a return for any return period to include in 
addition the amount of any manufactured dividends received by the company in that period, 
and the amount of tax for which it is liable to account in respect of those manufactured 
dividends; 

(c) references in paragraph 3 of that Schedule to franked payments and advance corporation 
tax in respect of such payments included references to manufactured dividends required to be 
included in a return under that Schedule by virtue of this regulation and tax for which the 
company is liable to account in respect of those manufactured dividends; ' 

(d) paragraph % of that Schedule included a reference to a manufactured dividead included in 
a return under that Schedule by virtue of this regulation; 

(c) paragraph 10 of that Schedule included a reference to tax for which the company, is liable 
to account in respect of manufactured dividends received in any accounting period. 


Accounting for tax by persons other than United Kingdom resident companies 

7— (1) This regulation applies in any case where the payer or recipient of a, manufactured 
dividend (“the relevant person”) 

(a) is liable under regulation 4 to account to the Board for any tax in respect of that 

manufactured dividend, and 

(b) is not a company resident in the United Kingdom. 
(2) The relevant person shall be liable to account in respect of any relevant period for an amount 
of tax equal to the sum of the following 


(a) the amount (if any) by which for that period the aggregate amount of tax for which he is 
accountable in respect of manufactured dividends paid by him exceeds the aggregate amount 
of creditable amounts in respect of dividends and manufactured dividends received by him, 
and 

(bh) the amount (if any) for that period of the aggregate amount of tax foe which he is 
accountable in respect of manufactured dividends received by him. 


(3) Tax for which the relevant person is accountable under paragraph (2)— ~ 
(a) shall be due not later than 14 days after the end of the relevant period concerned, and 
(h) shall be payable without the making of an assessment. 
(4) Tax due under paragraph (3) shall, whether or not an assessment is made under para- 
graph (10) of this regulation or under regulation 8(4), carry interest at the rate applicable under 
section 178 of the Finance Act 1989 to section 87 of the Management Act from the: of the 
period of 14 days referred to in that paragraph until payment. aay 


(5) Where the aggregate amount of creditable amounts in respect of dividends atid sitinisfac- 
tured dividends received by the relevant person in a relevant) period exceeds the aggregate 
amount of tax for which he is accountable in respect of manufactured dividends paid by him in 
that period, the amount of the excess may be carried forward to any subsequent relevant period 
falling within the same chargeable period for the purposes of offsetting, pursuant to para- 
graph (2)(a), that excess amount against the aggregate amount of tax for which he is accountable 
in respect of manufactured dividends paid by sie in respect of that  subeeqnent ts ant period. 


(6) Where S979 lon ageb TP irhub an 


(a) the aggregate amount of tax for which the relevant person is ist peo) xc omni 
manufactured dividends paid by him in a relevant period (ae first. perio 

aggregate amount of creditable amounts in respect of di 

received by him in that eacon, and guved 


' 
Shr 


(b) in any subsequent relevant period falling within. the same chareeable period there. is an 

excess Of the aggregate amount of creditable amounts in. oF ae of i ( #6) 

tured dividends received by him over the aggre ig amount of ta ine ACCO! iia 

in respect of manufactured dividends paid by WY sb: a, 
ns 


that excess amount may be set off, for the bs vara (0), Age 
amount of tax for which the relevant person is accountable in res hy 
paid by him in the first period, and a repayment of is shall be 1 made ace 
(7) Where ‘ iment 


lees tip 
(a) the relevant person is a company that is not conldentd in the United Kingdom, antinabivt, 
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(b) the aggregate amount of creditable amounts in respect of dividends and manufactured 
dividends received by him in a chargeable period exceeds the aggregate amount of tax for 
which the company is accountable in respect of manufactured dividends paid by him in that 
period, 
the amount of that excess may be carried forward so as to be regarded, for the purposes of 
paragraph (2), as a creditable amount in respect of dividends or manufactured dividends 
received by him in the first relevant period of the next chargeable period. 
(8) Where— 
(a) the relevant person was under an obligation to make a return under regulation 20 of the 
Income Tax (Dividend Manufacturing) Regulations 1992 in respect of the return period 
ending 30th June 1997, and 
(b) surplus tax credits received by the relevant person fell to be carried forward on that date to 
its next accounting period under paragraph (10)(a) of that regulation or would have fallen so 
to be carried forward if its accounting period had ended on that date, references in these 
Regulations to creditable amounts shall, as respects the relevant period commencing Ist July 
1997, be taken as including references to those surplus tax credits. 
(9) The same creditable amount shall not be taken into account both under this regulation and 
under any other provision of the Tax Acts. 
(10) Tax which has become due from a person under paragraph (3) may be assessed on that 
person (whether or not it has been paid when the assessment is made) if that tax, or any part of 
it, is not paid on or before the due date. 


Returns by persons other than United Kingdom resident companies 
8— (1) This regulation applies in any case where under regulation 7 the relevant person is liable 
to account for an amount of tax in respect of any relevant period falling within a chargeable 
period. 
(2) The relevant person shall, within 30 days from the end of the chargeable period, make a 
return for that period to the Board. 
(3) A return under paragraph (2) shall show— 
(a) the aggregate amount of the manufactured dividends received by the relevant person in 
the chargeable period in respect of which he is liable to account for tax under regulation 7, 
(b) the aggregate amount of the manufactured dividends paid by the relevant person in the 
chargeable period in respect of which he is liable to account for tax under regulation 7, 
(c) the aggregate amount of creditable amounts in respect of dividends and manufactured 
dividends received by the relevant person in the chargeable period, 
(d) the amount of creditable amounts brought forward from the previous chargeable period 
under regulation 7(7); 
(e) the amount of creditable amounts carried forward to the next chargeable period under 
regulation 7(7); 
(f) the aggregate amount of tax for which he is liable to account under regulation 7 for the 
chargeable period which is the subject of the return. 
(4) If it appears to an officer of the Board that there is a manufactured dividend which ought to 
have been and has not been included in.a return under paragraph (2), or if he is otherwise 
dissatisfied with any such return, he may make an assessment on the relevant person to the best 
of his judgment. 
(5) Section 98 of the Management Act (“section 98”) shall apply in relation to a return under 
paragraph (2) with the modification specified in paragraph (6). 
(6) At the end of the second column of the Table in section 98 there shall be added— 
“Regulation 8(2) of the Manufactured Dividends (Tax) Regulations 1997.” 


Set off of tax by companies not resident in the United Kingdom 
9— (1) Subject to the modification specified in paragraph (2), the provisions of section 239 other 
than subsection (7) of that section, section 246(5) and section 797(4) shall apply in relation to 
the aggregate amount of tax for which a company that is not resident in the United Kingdom is 
liable in accordance with regulation 7(2)(a) to account for all relevant periods falling within any 
chargeable period in respect of manufactured dividends paid by it, as if that tax were advance 
corporation tax paid by the company in respect of distributions made by it in that chargeable 
eriod. 

(2) Subsection (3) of section 239 shall apply as if the reference in that subsection to any of the 
company’s accounting periods beginning in the six years preceding the accounting period 
concerned were a reference to any of the company’s accounting periods ending on or after Ist 
July 1997 and beginning in the six years preceding that accounting period. 


1997/1154 
Open-ended Investment Companies (Tax) Regulations 1997 
ty Made by the Treasury under TA 1995s 152 
te leh al intel, omcrlntiidie Me tor, EFr 3 sk mt, Xo Os . 3 April 1997 
_ Laid before the House of Commons...» «+ 5+.» ».7 April 1997 
Wet 28ND Lf OE I A IIIT . 28 April 1997 
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Amendment—These regulations revoked by the Authorised Investment Funds (Tax) Regulations, SI 2006/964 reg 111. 
SI 2006/964 came into force on 1 April 2006, with effect— 
(a) for the purposes of income tax— 
(i) for the tax year 2006-07 and subsequent tax years, and 
(ii) for distributions made on or after 6 April 2006; 
(b) for the purposes of corporation tax— 
(i) on income, for accounting periods beginning on or after 1 April 2006, 
(ii) on chargeable gains, in relation to disposals made on or after 1 April 2006, and 
(iii) for distributions made on or after 1 April 2006; and 
(c) for the purposes of capital gains tax, in relation to disposals made on or after 6 April 2006. 


1997/1158 
Income Tax (Schedule 22 to the Finance Act 1995) (Prescribed Amounts) 
Regulations 1997 


Made by the Commissioners of Inland Revenue under FA 1995 Sch 22 paras 1(3), 2(4)(d), 
3(3), 5(4)(b), 6(3), 7(3), 9(3)(a), 10(3) 


MGde ee cll oi esunvislos deitbwiodpm BOSZ 
Laid before the House of Camynansics od ton Weds summed April 1997 
Coming into Force... 54 + « «+ wish wed Geb bo Bape oa 


Commentary—Simon’'s Taxes B4.107. 


Citation and commencement 


1 These Regulations may be cited as the Income Tax (Schedule 22 to the Finance Act 1995) 
(Prescribed Amounts) Regulations 1997 and shall come into force on 25th April 1997. 


Interpretation 
2— (1) In these Regulations “appropriate period” means— 
(a) where paragraph 1(3) applies, “the transitional period” within the meaning given by 
paragraph 1(4); 
(b) where paragraph 3(3) applies so as to modify paragraph 1(3), “the transitional overlap 
period” within the meaning given by paragraph 3(4); 
(c) where paragraph 6(3) applies so as to modify paragraph 1(3), the years of assessment 
1995—96 and 1996-97; 
(d) where paragraph 7(3) applies so as to modify paragraph 1(3), “the transitional overlap 
period” within the meaning given by paragraph 7(4). 
(2) References in these Regulations to a paragraph are to that paragraph of Schedule 22 to the 
Finance Act 1995, 


Amounts prescribed under paragraph 1(3)—persons other than partners 
3 As respects a trade, profession or vocation carried on by any person (other than in 
partnership)— 
(a) the amount prescribed for the purposes of paragraph 1(3)(a) and of that provision as 
applied by paragraphs 3(3), 6(3) and 7(3) is £10,000; 
(b) the amount prescribed for the purposes of paragraph 1(3)(c) and of that provision as 
applied by paragraphs 3(3), 6(3) and 7(3) is £50,000. 


Amount prescribed under paragraph 1(3)(a)—persons in partnership 

4 As respects a trade, profession or vocation carried on by persons in partnership, the amount 
prescribed for the purposes of paragraph 1(3)(a) and of that provision as applied by para- 
graphs 3(3), 6(3) and 7(3)— 

(a) where the maximum number of partners comprising the partnership in the appropriate 

period does not exceed 20, is the amount determined by the formula— 

£7,500 x A 

where A is the maximum number of partners comprising the partnership in the appropriate 

period; 

(b) where the maximum number of partners comprising the partnership in the appropriate 

period exceeds 20, is the amount determined by the formula— 

£150,000 + (£1,000 x B) 

where B is the number by which the maximum number of partners comprising the partnership 

in the appropriate period exceeds 20. tilnieed Bn 


Amount prescribed under paragraph 1(3)(c)—persons in partnership 
5 As respects a trade, profession or vocation carried on by persons in partnership, the amount 
prescribed for the purposes of paragraph 1(3)(c) and of that provision as fest by para- 
graphs 3(3), 6(3) and 7(3) is the amount determined by the formula— 
£50,000 x C td 
yar C is the maximum number of partners comprising the partnership 1 in the appropriate 
perio 
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Amount prescribed under paragraph 2(4)(b) 
6 The amount prescribed for the purposes of paragraph 2(4)(b) is £15,000. 


Amount prescribed under paragraph 5(4)(b) 
7 The amount prescribed for the purposes of paragraph 5(4)()) is £7,500. 


Amount prescribed under paragraph 9(3)(a) 
8 The amount prescribed for the purposes of paragraph 9(3)(a) and of that provision as applied 
by paragraph 10(3) is £7,500. 


1997/2681 
Lloyd’s Underwriters (Partnerships) (Tax) Regulations 1997 


Made by the Commissioners of Inland Revenue under FA 1993 5 182(1) and FA 1994 5 229 


WIERD. MAE he 3 ts Os, RD IR IBS 10. 08 BUEN Vener Lg Oy. 

Laid before the House of Commons. . . . . .10 November 1997 

Coming into force . Teipedsit ys bill foot . 1 December 1997 
Note—The title of these regulations has been amended by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) 
(Amendment) Regulations, SI 2006/111.regs 2, 3 with effect from 14 February 2006. This amendment has effect with 


respect to accounting periods of Lloyd’s partnerships ending on or after that date. 
Commentary—Simon's Taxes'E5.601. 


PRELIMINARY 


Citation, commencement and effect 
1 These Regulations may be cited as the Lloyd’s Underwriters (...' Partnerships) (Tax) 
Regulations 1997, shall come into force on Ist December 1997 and shall have effect with respect 
to accounting periods of Lloyd’s Scottish limited partnerships ending on or after that date. 
Amendments—! Words revoked by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Regula- 


tions, SI 2006/111 regs 2, 3 with effect from 14 February 2006. This amendment has effect with respect to accounting 
periods of Lloyd’s partnerships ending on or after that date. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 
“accounting period” in relation to a Lloyd’s ...! partnership has the meaning given by 
regulation 6(2); 
“corporate member” has the meaning given by section 230(1) of the Finance Act 1994; 
[“Lloyd’s partnership” means— 
(a) a Lloyd’s Scottish limited partnership, or ! 
(6) a limited liability partnership formed under the law of any part of the United Kingdom 
which is a member of Lloyd’s.]? 
“Lloyd’s Scottish limited partnership” means a limited partnership formed under the laws of 
Scotland which is a member of Lloyd’s; rE 
“member” means a member of Lloyd’s who is or has been an underwriting member; 
“the Taxes Act” means the Income and Corporation Taxes Act 1988. 
(2) For the purposes of these Regulations an underwriting year and a year of assessment shall be 
deemed to correspond to each other if the underwriting year ends in the year of assessment. 
Amendments—! Words revoked by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Regula- 
tions, SI 2006/111 regs 2, 4 with effect from 14 February 2006. This amendment has effect with respect to accounting 
periods of Lloyd’s partnerships ending on or after that date. 


2? Definition of “Lloyd’s partnership” inserted by SI 2006/111 regs 2, 5 with effect from 14 February 2006. This amendment 
has effect with respect to accounting periods of Lloyd’s partnerships ending on or after that date. 


PROVISIONS RELATING TO BOTH INDIVIDUAL AND CORPORATE 
PARTNERS IN A LLOYDS ...' PARTNERSHIP 


Operation of partnership assessment rules 
3— (1) Where [section 849 of the Income Tax (Trading and Other Income) Act 2005) applies in 
relation to a Lloyd’s ...! partnership— 

- (a) the provisions of Chapter III of Part If of the Finance Act 1993 shall apply, subject to the 
amendments made by these Regulations, as if the partnership were a member who is an 
individual; 

(b) the Lloyd’s Underwriters (Tax) Regulations 1995 shall have effect in relation to that 
partnership— 

(i) as if it were a member who is an individual, and 

(ii) with the omission of regulations 9 to 17; ; 
[(ba) the Lloyd’s Underwriters (Tax) Regulations 2005 shall have effect in relation to the 
partnership as if it were a member who is an individual.]? 
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(c) the Lloyd’s Underwriters (Double Taxation Relief) Regulations 1997 shall have effect in 
relation to that partnership as if it were a member who is an individual. 


(2) Where section 114(1) of the Taxes Act applies in relation to a Lloyd’s ...’ partnership— 


(a) the provisions of Chapter V of Part IV of the Finance Act 1994 shall apply, subject to the 
amendments made by these Regulations, as if the partnership were a member which is a 
corporate member; 

(b) the Lloyd’s Underwriters (Tax) Regulations 1995 shall have effect in Felson to ) hat 
partnership 


(i) as if it were a member which is a corporate member, and 

(ii) with the omission of regulations 9 to 17[; and 
(c) the Lloyd’s Underwriters (Tax) Regulations 2005 shall have effect in relation to the 
partnership as if it were a member which is a corporate member.’ 

Amendments—’ Words revoked by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Regula- 
tions, SI 2006/111 regs 2, 4 with effect from 14 February 2006. These amendments have effect with respect to accounting 
periods of Lloyd’s partnerships ending on or after that date. 

? In para (1), words substituted, and sub-para (ba) inserted by SJ 2006/11] regs 2, 6 with effect from 14 February 2006. 
These amendments have effect with respect to accounting periods of Lloyd’s partnerships ending on or after that date. 


* Para (2)(c) inserted by SI 2006/111 regs 2, 7 with effect from 14 February 2006. This amendment has effect with respect to 
accounting periods of Lloyd’s partnerships ending on or after that date. 


Disapplication of cessation provisions 
4— (1) Sections 179 and 179A of the Finance Act 1993 shall not apply in relation to a Lloyd’s 
.! partnership which, by virtue of regulation 3(1), is treated as a member who is an individual. 
(2) Section 227 of the Finance Act 1994 shall not apply in relation to a Lloyd’s ...' partnership 
which, by virtue of regulation 3(2), is treated as a member which is a corporate member. 
Amendments—' Words revoked by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Regula- 


tions, SI 2006/111 regs 2, 4 with effect from 14 February 2006. These amendments have effect with respect to accounting 
periods of Lloyd’s partnerships ending on or after that date. 


Ancillary trust funds relating to a Lloyd’s ...’ partnership 
5— (1) An ancillary trust fund set up in relation to a Lloyd’s ...' partnership shall be regarded as 
an ancillary trust fund of that partnership, irrespective of whether the fund is established by the 
partnership itself or by one or more of the partners in the partnership; and, subject to the 
modification specified in paragraph (2), section 176 of the Finance Act 1993 and section 223 of 
the Finance Act 1994 shall apply accordingly. 
(2) Subsections (3) and (4) of section 176 of the Finance Act 1993 shall be omitted, 
(3) In paragraph (1) “ancillary trust fund”— 119! 
(a) where regulation 3(1) applies, has tid meaning given by section imi of aoe Piiditice 
Act 1993; 
(b) where regulation 3(2) applies, has the meaning given by section 1 23001) of the Finance 
Act 1994. yért Shai chow 
Amendments—! Words revoked by the Lloyd’s Underwriters (Scottish Limited Partnerships) (Tax) ‘aseiaaan Regula- 
tions, SI 2006/111 regs 2, 4 with effect from 14 February 2006. These amendments have thy WitineePremn aeOHn ing 
periods of Lloyd’s partnerships ending on or after that date, ; ott 
4 f 


PROVISIONS RELATING TO INDIVIDUAL eat “ALLOYS. 
.| PARTNERSHIP Ae aS 
Basis of assessment ‘ae Uae yeh 
6— (1) Where regulation 3(1) applies in relation to a Lloyd’s . | ina 
(a) [Chapter 15 of Part 2 of the Income Tax (Trading and Other Income) ‘Act 2005)? shall not 
apply in relation to that partnership; 
(b) section 172 of the Finance Act 1993 shall apply in relation to that pa ip as if-— 

(i) in each of paragraphs (a) and (b) of subsection (1) of that section for e reference to 
the corresponding capt ca year there were substituted a reference to the accounting 
period ending in the corresponding underwriting year; 
(ii) in paragraph (c) of that subsection for the reference to profits or lo 
payments made or received in the corresponding underwriting year ner 


reference to profits or losses attributable to the accounting, period ending | 


- 


ing underwriting year, oS seodt. a ae an : 
(2) In paragraph (1)(b)(1) and (ii) “accounting period” | in relation toa LI 
means the period— y “ron 


(a) beginning on the Ist January in in each yeat, or a date on which the partne 
formed (if later in that year), an iibnt ty 4 ott ‘deri we aIOW 3 
(b) ending on— 20ouKlug to conic odie 
(i) the 31st December in that neni wo the date wii the partnership is te 
earlier), or ai ofw rodereer B otew aT 1 
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(ii) where the partnership was formed later than Ist January in that year, the 31st 
December in the following year, or the date when the partnership is terminated (if earlier). 
Amendments—' Words revoked by the Lloyd's Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Regula 
tions, ST 2006/1 11 regs 2, 4 with effect from 14 February 2006, These amendments have effect with respect to accounting 
Mah of Lloyd’s partnerships ending on or after that date, 
ords in para (1)(a) substituted by ST 2006/1 11 regs 2, 8 with effect from t4 Pebruary 2006, This amendment has effect 
with respect to accounting periods of Lloyd’s partnerships ending on or after that date 


Disapplication of section 175 of the Finance Act 1993 (special reserve funds) 

7— (1) Section 175 of, and Schedule 20 to, the Finance Act 1993 shall not apply in relation to a 
Lloyd’s ...' partnership which, by virtue of regulation 3(1), is treated as a member who is an 
individual. 

(2) Paragraph (1) shall not prevent the setting up of a special reserve fund in relation to an 
individual who is both a member of Lloyd’s and a partner in a Lloyd’s ...! partnership, but in 
such a case the special reserve fund shall take account only of the underwriting business carried 
on by that person as a member, 

Amendments! Words revoked by the Lloyd's Underwriters (Scottish Limited Partnerships) (hax) (Amendment) Regula 


tions, SE 2006/1 11 reps 2, 4 with effect from 14 February 2006, These amendments have effect with respect to accounting 
periods of Lloyd’s partnerships ending on or after that date 


Disapplication of section 180 of the Finance Act 1993 (underwriting profits to be earned income) 
8 Section 180 of the Finance Act 1993 shall not apply in relation to the profits arising to an 
individual as a partner in a Lloyd’s Scottish limited partnership. 


Death of partner 

9— (1) This regulation applies where 

(a) regulation 3(1) applies in relation to a Lloyd’s ...! partnership, and 

(b) an individual who is a partner in the partnership dies, 
(2) The carrying on of the deceased partner's partnership business by his personal representa- 
tives shall not be treated for the purposes of the Income Tax Acts as a change in the persons 
engaged in the carrying on of that business. 
(3) The deceased partner's partnership business shall be treated for the purposes of the Income 
Tax Acts as continuing until either 

(a) any security provided by him in relation to that business is released or repaid by Lloyd’s to 

his personal representatives, or 

(>) his interest in the partnership is assigned by his personal representatives. 
Amendments—' Words revoked by the Lloyd's Underwriters (Scottish Limited Partnerships) (Max) (Amendment) Regula 


tions, SE 2006/111 reps 2, 4 with effect from 14 February 2006, This amendment has effect With respect to accounting 
periods of Lloyd's partnerships ending on or after that date 


Terminal loss relief 

10— (1) This regulation applies where 

(a) regulation 3(1) applies in relation to a Lloyd’s ...' partnership, and 

(b) an individual who is a partner in the partnership ceases to carry on his partnership 

business, whether by reason of death or otherwise, 
(2) The date on which the individual's partnership business is permanently discontinued for the 
purposes of section 388 of the Taxes Act (carry-back of terminal losses) (section 388") shall be 
deemed to be the Sth April in the last year of assessment in which his share of the inate or 
losses of that business arising from the partnership's membership OF one or more syndicates, or 
from assets forming part of a premiums trust fund, fall to be included in a fealculation under 
Part 9 of the Income Tax (Trading and Other Income) Act 2005)’, 
(3) A partner may not make more than one claim under section 388 in respect of the same 
partnership business. 
Amendments—! Words revoked by the Lloyd's Underwriters (Scottish Limited Partnerships) (Tax) (Amendment) Repuliy 


tions, SE 2006/11 1 regs 2, 4 with effect from 14 February 2006, ‘This amendment has effect with respect to accounting 


periese of Lloyd's arinoneinn onding on oration that date, | faa (ie. 
* Words substituted by SE 2000/1 11 regs 2, 9 with effeet from td February 2006, This amendment has effeet with respeet to 


accounting periods of Lloyd's partnerships ending on or after that dite, 


1998/31 
Finance Act 1989, Section 178(1) (Appointed Day) Order 1998 


Wel vob Made by the Treasury under FA 1989 8 178(7) 


MEARE s\nikers wy lyaS\inon midviints Ot hotles a ode eervany 428o 
1 This Order may be cited as the Finance Act 1989, section 178(1), (Appointed Day) Order 1998, 


2 The day appointed for sections 59C and 103A of the Taxes Management Act 1970 for periods 
beginning on or after which section 178(1) of the Finance Act 1989 shall have eflect is 9th Mareh 


L99Bie tor) lo aovaqiu ; ; i ; : 


SIS 


1998/729 Statutory Instruments 10298 


1998/729 
Retirement: Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Provisions) Regulations 1998 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


1998/1513 
Visiting Forces and Allied Headquarters (Income Tax and Capital Gains Tax) 
(Designation) Order 1998 
\\)/ [60 | lalaaiitiarinata bial ais bot teal iot aerials meer ante eo) hype I SS 
Coming into force . . . SOS, BENS 2ATinel 99s 

Whereas section 323 of the Income it GurBOraton Taxes Act 1988 provides for certain 
exemptions from income tax in respect of members of visiting forces of designated countries, 
members of civilian components of such forces, and persons attached to or employed by 
designated allied headquarters; and further provides that for the purposes of that section 
“designated” means designated for the purpose in question by or under any Order in Council 
made for giving effect to any international agreement: 
And whereas section 11(1) of the Taxation of Chargeable Gains Act 1992 ens the said 
section 323 of the Income and Corporation Taxes Act 1988 so as to provide for exemption from 
capital gains tax in respect of members of visiting forces of designated countries, members of 
civilian components of such forces, and persons attached to or employed by designated allied 
headquarters: 
And whereas this Order is an Order made for giving effect to the following international 
agreements, namely, the Agreement regarding the Status of Forces of Parties to the North 
Atlantic Treaty dated 19th June 1951, the Protocol on the Status of International Military 
Headquarters set up Pursuant to the North Atlantic Treaty dated 28th August 1952, and the 
Agreement among the States Parties to the North Atlantic Treaty and the Other States 
Participating in the Partnership for Peace regarding the Status of their Forces dated 19th June 
1905s 

Now, therefore, Her Majesty, in exercise of the powers conferred on Her by the said section 323 
of the Income and Corporation Taxes Act 1988 and the said section 11(1) of the Taxation of 
Chargeable Gains Act 1992, is pleased, by and with the advice of Her Privy Council, to order, 
and it is hereby ordered, as follows: 

1 This Order may be cited as the Visiting Forces and Allied Headquarters (Income Tax and 
Capital Gains Tax) (Designation) Order 1998 and shall come into force on 24th June 1998. 
2 Each of the countries specified in the First Schedule to this Order and each of the allied 
headquarters specified in the Second Schedule to this Order is hereby designated for the 
purposes of section 323 of the Income and Corporation Taxes Act 1988 and of section 11(1) of 
the Taxation of Chargeable Gains Act 1992. 


FIRST SCHEDULE 


Albania, Bulgaria, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, 
the Slovak Republic, Slovenia, Spain and Sweden. 


SECOND SCHEDULE 
Headquarters of the Supreme Allied Commander Atlantic (SACLANT). 
Headquarters Eastern Atlantic (EASTLANT). 
Headquarters Maritime Air Eastern Atlantic (MARAIREASTLANT). _ 
Headquarters Submarine Forces Eastern Atlantic (SUBEASTLANT). 
Headquarters Allied Forces North Western Europe (AFNORTHWEST). 
Headquarters Allied Naval Forces North Western Europe (NAVNORTHWEST). 
Headquarters Allied Air Forces North Western Europe (AIRNORTHWEST). = ~—— 
NATO Airborne Early Warning Force Headquarters and NATO E-3A Component. 
Commentary—Simon's Taxes C1.221; E5.403. 


1998/1514 aegis 
Visiting Forces (Income Tax and Capital Gains Tax) (Designation) Order 1998 

Made. . . . .24 June 1998 

Coming into force ii in relation to each country specifi ed in article 2, the 
date determined in accordance with article 1(2) i 1abaO eid T i 
Whereas section 323 of the Income and Corporation Taxes Act 1988 provides for exerbietidiG 
from income tax in respect of members of visiting forces of designated countries and members 
of civilian components of such forces; and further provides that for the purposes of that section 
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“designated” means designated for the purpose in question by or under any Order in Council 
made for giving effect to any international agreement: 
And whereas section 11(1) of the Taxation of Chargeable Gains Act 1992 extends the said 
section 323 of the Income and Corporation Taxes Act 1988 so as to provide for exemption from 
capital gains tax in respect of members of visiting forces of designated countries and members 
of civilian components of such forces: 
And whereas this Order is an Order made for giving effect to the following international 
agreements, namely, the Agreement regarding the Status of Forces of Parties to the North 
Atlantic Treaty dated 19th June 1951, and the Agreement among the States Parties to the North 
Atlantic Treaty and the Other States Participating in the Partnership for Peace regarding the 
Status of their Morces dated 19th June 1995; 
Now, therefore, Her Majesty, in exercise of the powers conferred on Her by the said section 323 
of the Income and Corporation Taxes Act L988 and the said section 11(1) of the Taxation of 
Chargeable Gains Act 1992, is pleased, by and with the advice of Her Privy Council, to order, 
and it is hereby ordered, as follows: 
I— (1) This Order may be cited as the Visiting Forces (Income Tax and Capital Gains Tax) 
(Designation) Order 1998 and shall come into force in accordance with the following provisions 
of this article, 
(2) This Order shall come into force, in relation to cach of the countries specified in article 2, on 
whichever is the later of the following dates 
(a) the date on which its Government becomes a party to the Agreement among the States 
Parties to the North Atlantic Treaty and the Other States Participating in the Partnership for 
Peace regarding the Status of their Forces dated 19th June 1995; and 
(>) the day after the date on which this Order is made. 
(3) The date on which this Order comes into force in relation to each of the countries specified in 
article 2 shall be notified in the London, Edinburgh and Belfast Gazettes, 
2 The following countries are hereby designated for the purposes of section 323 of the Income 
and Corporation ‘Taxes Act 1988 and section I1(1) of the Taxation of Chargeable Gains 
Act 1992 
Armenia, Austria, Azerbaijan, Belarus, Pinland, Georgia, Kazakhstan, Kyrgyzstan, the 
Former Yugoslav Republic of Macedonia, Moldova, Russia, Switzerland, Turkmenistan, 
Ukraine, and Uzbekistan, 
Commentary-Simion's Taxes CL221; BS.403, 


1998/1868 
Gifts for Relief in Poor Countries (Designation) Order 1998 
Made by the Treasury under FA 1998 s 47(8) and 48(9) 


Mage ta eae RIMRCC BE Mt aie Scalia del cotiaie Ly 40 7, 
Laid before the House of Commons, . . 5... 31 July 1998 
SOMME INTO OT COIs) sss bone Nati Eo be Mundy) icy Oe EUSA LOO, 


Commentary—Simon'y Taxes DLAI, ailh 
Press releases ete —-HMT 31-7-98 (eighty countries eligible for Millennium Gilt Aid), 


1 This Order may be cited as the Gifts for Relief in Poor Countries (Designation) Order 1998 
and shall come into force on 21st August 1998 
2 The descriptions of countries specified for the purposes of sections 47 and 48 of the Finance 
Act 1998 are 
(a) the countries included in the lists of countries which are eligible for lending by the 
International Development Association (“the Association”), and by the Association and the 
International Bank for Reconstruction and Development (“the Bank”), published by the 
Association and the Bank (under the name of The World Bank) in Appendix 5 to The World 
Bank Annual Report 1997, under the headings “Countries eligible for IDA funds only” and 
“Countries eligible for a blend of IBRD and IDA funds”, and 
(b) any further countries included in those lists as published in The World Bank Annual 
Reports issued between the date on which this Order is made and 31st December 2000, 


Commentary Simon'y Taxes DLALT; E1804, a oa 
Pross releases ot0—IR 41-7-98 (Fighty countries eligible for Millennium Gift Aid announced), 


1998/1870 
Individual Savings Account Regulations 1998 
Made by the Treasury under TA 1988 ss 333, 333A and 333B, TCGA 1992's 151 and PA 1998 
ss 75 and 76(3) 


ee ee ee ee ee ee LOOK, 
Lald before the House of Commons . rn 31 July 1998 
Coming into force... In aecordance with regulation | 


sis 
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Commentary—Simon's Taxes Division E3.3. 
Press releases ete—IR 31-7-98 (The Individual Savings Account (ISA)—tax regulations). 


ARRANGEMENT OF REGULATIONS 


Citation and commencement 


l 

2 Interpretation 

3 Introductory obs 

4 General conditions for accounts and subscriptions to accounts 


4A Repair of certain incompatible accounts [and excess subscriptions] 

4B Closure of [cash] account prior to the opening of the same type of account to be 
disregarded once 

4C Removal of insurance components at 6th April 2005 

4D Removal of maxi-accounts, mini-accounts and TESSA only accounts at 6th April 2008 

5A Treatment of certain sums held in accounts managed by Northern Rock ple 

5 Transfers from matured tax-exempt special savings accounts (repealed) 

6 General investment rules 

7 Qualifying investments for a stocks and shares component 

8 Qualifying investments for a cash component 

9 Qualifying investments for an insurance component 

10 Qualifying individuals who may invest under an account 

11 Account investor ceasing to qualify 

12. Conditions for application to subscribe to an account 

13. Application by curator bonis 

14. Account manager—qualifications and Board’s approval 

15 Special requirements relating to insurer-managers 

16 . Account manager—appointment of tax representative 

17. Account manager—withdrawal by Board of approval 


19 Account manager ceasing to act 

20 Account manager ceasing to qualify 

21 Transfers relating to accounts 

22 Exemption from tax of account income and gains 

23 ‘Interest on cash deposits held under a stocks and shares component or insurance 
component 

24 ‘Tax liabilities and reliefs—account manager to act on behalf of ‘account investor 

25. Repayments in respect of tax to account manager—interim claims 

26 Repayments in respect of tax to account manager—annual returns and annual claims 

27 ~+Account.manager’s returns and claims—supplementary provisions 

28 Assessments for withdrawing relief and recovering tax 

29 Records to be kept by account manager 

30 ‘Information to be given to account investor by account manager 

3] Returns of information by account manager 

32 Information to be provided to the Board 

33 _— Inspection of records by officer of the Board 

34 Capital gains tax—adaptation of enactments 

35 Administration of tax in relation to accounts—supplementary 

36 ~=36 Application of the provisions of Chapter II of Part XIII of the Taxes Act and of! 
Chapter 9 of Part 4 of ITTOIA 2005S to policies where an investor ceases to be or was not 
entitled to relief from tax O etebiaitoes! 


Citation and commencement 


1 These Regulations may be cited as the Individual Savings Account Regulations 1998 vibe shal 
come into force for the purposes of— s& Isno 
(a) applications under regulations 12 and 13 relating to the year 1999-00, ey subseribe to ar 
account in that year, 
(5) applications under regulation 14 to be approved as an account “manager to manage 
accounts in the year 1999-00 and subsequent years, and 
(c) regulations 16 to 18 and 20, so far as they relate to applications r referred to in | paragrap! 
(), * 
on Ist October 1998, and for all other purposes on 6th April 1999. “11 ih 


Interpretation 
2_— (I) In these Regulations unless the context otherwise gra oOnLd :, 
(a) “account”, except in the case of— bh yueia Pont yd sbsM 
oe an. account with a deposit-taker, or 
ti) ahi 


(ili) a ro or deposit account with a building society, or uatuct exempudn 
(iv) a deposit account with [a person falling within section 840A (1)(b) of the Taxes Act)’. 
or a relevant European institution, + of the tion 
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shall be construed in accordance with regulation 4(1) [and shall include a personal equity plan 
treated on and from the 6th April 2008 as a stocks and shares account]!?; 


an “account investment” is an investment under the account which is a qualifying investment 
for a stocks and shares component [or a cash component, as the case may be, within the 
meaning of regulation 7 or 8]’ 

an “account investor” 1s an individual who subscribes to an account and who is a qualifying 
individual within the meaning of regulation 10; 

an “account manager” is a person who fulfils the conditions of these’ Regulations and is 
approved by the Board for the purposes of these Regulations as an account manager; 

[“approved SAYE option scheme” shall be construed in accordance with the SAYE code (see 
section 516(3) of ITEPA 2003); 

“approved SIP” shall be construed in accordance with the SIP code (see section 488(3) of 
ITEPA 2003):]"3 

“approved profit sharing scheme” has the same meaning as in Chapter IV of Part V of the 
Taxes Act; 

an “assurance undertaking” means an assurance undertaking within the meaning of Article [2 
of the Council Directive of 5th November 2002 concerning life assurance (No 2002/83)]°; 

[“the Board” means the Commissioners for Her Majesty’s Revenue and Customs; ]® 

“building society” means a building society within the meaning of the Building Societies 
Act 1986, or the Irish Building Societies Act 1989; 

[“building society bonus”, except in regulation 22(1)(a)(i), excludes any bonus, distribution of 
funds or the conferring of rights in relation to shares 


(a) in connection with an amalgamation, transfer of engagements or transfer of business of 
a building society, and 
(6) mentioned in section 96 or 100 of the Building Societies Act 1986, 


and “payment under a building society bonus scheme” shall be construed accordingly;]!! 


[“ceasing to be subject to the plan”, in relation to plan shares under an approved SIP, shall be 
construed in accordance with the SIP code (see section 488(3) of ITEPA 2003);]'° 

[“collective investment scheme” has the meaning in section 235 of FISMA 2000;]!> 

“company”, except in regulation 7(4), means any body corporate having a share capital other 
than— 


(1) an open-ended investment company, within the meaning given by section [236 of the 
Financial Services and Markets Act 2000), 
[ (ii) a UK UCITS, recognised UCITS or non-UCITS retail scheme,]!> 
(iii) an industrial and provident society, or 
(iv) a body corporate which is a 51 per cent subsidiary of any industrial and provident 
society; 


[credit union” means a society registered as a credit union under the Industrial and Provident 
Societies Act 1965 or the Credit Unions (Northern Ireland) Order 1985;]? 

“deposit-taker” has the meaning given by [section 853 of ITA 2007]'?; 

(“the Director of Savings” has the same meaning as in the National Debt Act 1972;]! 

“EEA Agreement” means the Agreement on the European Economic Area signed at Oporto 
on 2nd May 1992, as adjusted by the Protocol signed at Brussels on 17th March 1993[, as 
modified or supplemented from time to time]!>; 

“EEA State” means a State, other than the United Kingdom, which is a Contracting Party to 
the EEA Agreement; 

(“European institution” means an EEA firm of the kind mentioned in paragraph 5(qa), (b) or 
(c) of Schedule 3 to the Financial Services and Markets Act 2000 which is an authorised 
person for the purposes of that Act as a result of qualifying for authorisation under 
paragraph 12 of that Schedule;}* 

[(“FISMA 2000” means the Financial Services and Markets Act 2000;]'° 

“51 per cent subsidiary” and “75 per cent subsidiary” have the meanings given by section 838 
of the Taxes act; 

“gains”, except in regulations 22(1)(a)(1i) to (v) and 35(6), means “chargeable gains” within 
the meaning of the Taxation of Chargeable Gains Act 1992; 

“gilt-edged securities” has the meaning given by [paragraphs | and 1A]' of Schedule 9 to the 
Taxation of Chargeable Gains Act 1992; 


an “incorporated friendly society” means a society incorporated under the Friendly Societies 
Act 1992; 

an “industrial and provident society” means a society registered or deemed to be registered 

under the Industrial and Provident Societies Act 1965 or under the Industrial and Provident 
Societies (Northern Ireland) Act 1969; a 

“investment trust” has the meaning given by section 842 of the Taxes Act ...'%; 
(“ITA 2007” means the Income Tax Act 2007; . 

“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003; 

“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005;]'* 
a , : 


“the Management Act” means the Taxes Management Act. 1970; 
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“market value” shall be construed in accordance with section 272 of The Taxation of 
Chargeable Gains Act 1992; 

“notice”, except in [regulations 9 and 36]!, means notice in writing and “notify” shall be 
construed accordingly; 

“qualifying distribution” has the same meaning as in section 832(1) of the Taxes Act; 

“recognised stock exchange” has the same meaning as in section 841 of the Taxes Act; 

a “registered friendly society” has the meaning given by the Friendly Societies Act 1992, and 
includes any society that by virtue of section 96(2) of that Act is to be treated as a registered 
friendly society; 

“release date” has the meaning given by section 187(2) of the Taxes Act; 

“relevant authorised person” has the same meaning as in [section 697(2)(b) of ITTOIA 
2005]; 

“relevant European institution” has the meaning given by [section 697(2)(a) of ITTOIA 
2005);"° 


“security”, except in regulations [7(2)(c) to]! [(cc) and (8)(b), 8(2)(/]'* and 34(3), means any 
loan stock or. similar security of a company whether secured or unsecured[, and in 
regulation 7(2)(cc) has the same meaning but with the omission of the words “of a 
company”]'4; 

[the Stakeholder Products Regulations” means the Financial Services and Markets Act 2000 
(Stakeholder Products) Regulations 2004;]’ 

“tax” where neither income tax nor capital gains tax is specified means either of those taxes; 

“tax credit” means a tax credit under section 231 of the Taxes Act; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 


“year” means a year of assessment, and “the year 1999-00” means the year of assessment 
beginning on 6th April 1999; 

(6) [“authorised fund” means— 

(i) an authorised unit trust, or 

(ii) an open-ended investment company ...!*;]}? 

“authorised unit trust” means a unit trust scheme in the case of which an authorisation order 
made by the Financial Services Authority under section [243 of the Financial Services and 
Markets Act 2000} is in force; 

[a “Chapter 5 UCITS” means a UCITS complying with Chapter 5 of the Collective Investment 
schemes sourcebook; ]/* !° 

[the Collective Investment Schemes Sourcebook” means the sourcebook of that name made 
by the Financial Services Authority under the Financial Services and Markets Act 2000;}* 

[depositary interest” means the rights of the person mentioned in paragraph (4), under a 
certificate or other record (whether or not in the form of a document) acknowledging— 
(a) that a person holds relevant investments or evidence of the right to them, and 
(b) that another person is entitled to rights in or in relation to those or identical relevant 

investments, including the right to receive such investments, or evidence of the right to 
them or the proceeds from such investments, from the person mentioned in paragraph 
(a), 

where “relevant investments” means investments which are exclusively qualifying investments 

for a stocks and shares component falling within any of regulation 7(2)(a) to (A), and the 

rights mentioned in paragraph (b) are exclusively rights in or in relation to relevant 
investments;]* 

13 

[‘“ non-UCITS retail scheme”— 

(a) has the meaning in the ...'% Collective Investment Schemes Sourcebook (that is, a 
scheme to which, or to Midi aelfictided fund manager and depositary, MeO DI, 5.4 
and 5.6]!° apply), 

(b) includes a “recognised scheme” by virtue of section 270 or 272 of the Financial Services 
and Markets Act 2000, which would fall within paragraph (a) of this definition if it were 
an authorised fund, and 

(c) includes a sub- fund of an umbrella which the terms of the scheme identify as a 
sub-fund which would fall within paragraph (a) or (b) of this definition if it were itself an 
authorised fund or a recognised scheme. 

In this definition, expressions defined in the Glossary forming part of the Financial Services 

Authority Handbook have those defined meanings;]'° 

[“open-ended investment company” means a company incorporated in the United Kingdom 


to which section 236 of the Financial Services and Markets Act 2000 applies;]!>_ 
[“participant”, in relation to an approved SIP, shall be construed in accordance with the SIP 


code (see section 488(3) of ITEPA 2003); Wo ATI” 
“plan shares”, in relation to an approved SIP, shall be construed in accordance with the SIP 
code (see section 488(3) of ITEPA 2003) except that— AUN. AIOTTI 


(a) paragraph 87(6) of Schedule 2 to ITEPA 2003 (meaning of the word share in the 
context of company reconstructions) shall not apply, and . aM onli” 
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(b) in paragraph 88(2) of that Schedule (treatment of shares acquired under rights issue) 
the words “or securities or rights” shall be treated as omitted;]'* 


(“qualifying units in or shares of a non-UCITS retail scheme” means that— 


(a) the instrument constituting the scheme secures that redemption of the units or shares in 
question shall take place no less frequently than bi-monthly (see Rule 6.2.16(6) of the 
.../* Collective Investment Schemes Sourcebook omitting the words “Except where (7) 
applies, and”, read with Rule 6.3.4(1), whether or not those Rules apply to the scheme), 
and 

(b) a provision for suspension of dealings in exceptional conditions in accordance with 
Rule 7.2 of that Sourcebook (or any foreign procedure which is a direct foreign 
equivalent of that Rule) shall not be treated as a provision contrary to paragraph (a) of 
this definition;]!° 

[“recognised UCITS” means— 


(a) a collective investment scheme constituted in an EEA State, which is a “recognised 
scheme” under section 264 of FISMA 2000, and complies with the requirements to be a 
“UCITS scheme” for the purposes of the Collective Investment Schemes Sourcebook (see 
in particular COLL 1.2.2); or 

(b) a part of a recognised UCITS mentioned in paragraph (a) of this definition, which 
would be a sub-fund of an umbrella scheme which is a recognised UCITS;]'> 

4 

3 
“UCITS” means undertakings for collective investment in transferable securities within the 
meaning of Article 1 of [Council Directive 85/611/EEC, as last amended by European 

Parliament and Council Directive 2001/108/EC ]°, and references to— 


(i) “the member state in which a UCITS is situated”, and 
(ti) a UCITS which has been “authorised by the competent authorities of the member state 
in which it is situated” 
shall have the same meanings as in Articles 3 and 4 respectively of that Directive;'? 
[“UK UCITS” means— 


(a) a collective investment scheme authorised under section 31(1)(a) of FISMA 2000, 
which complies with the requirements to be a “UCITS scheme” for the purposes of the 
Collective Investment Schemes Sourcebook (see in particular COLL 1.2.2); or 

(b) a part of a UK UCITS mentioned in paragraph (a) of this definition which would be a 
sub-fund of an umbrella scheme which is a UK UCITS;]'° 


[“umbrella scheme” means an authorised fund which according to the terms of the scheme is 
an umbrella scheme belonging to the category under that name established by the Financial 
Services Authority, and 


(1) in the case of an authorised fund which 1s an authorised unit trust, references to a part 
of an umbrella scheme shall be construed in accordance with subsection (8) of sec- 
tion 468 of the Taxes Act, [and sub-paragraphs (6) and (7) of regulation 7 of the 
Authorised Investment Funds (Tax) Regulations 2006 shall apply for the purposes of 
these Regulations as they apply for the purposes of those Regulations, and]'* 

(ii) in the case of an authorised fund which is an open-ended investment company, 
references to a part of an umbrella scheme shall be construed in accordance with 
subsection (18) of section 468 of the Taxes Act as that subsection is added in relation to 
open-ended investment companies by regulation 10(4) of the 1997 Regulations, and, in 
relation to a part of an umbrella scheme, references to investments of the company shall 
be construed in accordance with [subsection (4) of section 468A of the Taxes Act, and 
sub-paragraphs (2) and (3) of regulation 7 of the Authorised Investment Funds (Tax) 
Regulations 2006 shall apply for the purposes of these Regulations as they apply for the 
purposes of those Regulations;]'? 

[“unit holder” means a person entitled to a share of the investments subject to the trusts of a 
unit trust scheme; 
“unit trust scheme” has the meaning given by section 237 of the Financial Services and 

Markets Act 2000;]'> 

“units”, in relation to an authorised unit trust, means the rights or interests (however 
described) of the unit holders in that authorised unit trust and, in relation to a part of an 
umbrella scheme, means the rights or interests for the time being of the unit holders in that 

art; 

abit in, or shares of, a ...4 [UK UCITS or recognised]!* UCITS” means the rights or 
interests (however described) of the holders of the units or shares in that ...4 [UK UCITS 
or recognised]! UCITS; 


(2) The Table below indexes other definitions in these Regulations— 
Term defined Regulation 


Account : . 4(1) 
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Term defined ~ _ Regulation 
[Cash account A(1)(a) and 
(c) 12 
Component /  [4(1)(A) and 
(c)}'2 
The disqualifying circumstances 17(1) 
Interim claim yay) 
32 J 12 
rid 12 
(Overall subscription limit amon 4) ies 
Qualifying circumstances — 141) 
Qualifying individual 10 
Qualifying investments for a stock and shares component 7 
Qualifying investments for a cash component 8 
4 ri 
Qualifying securities 7(2)(b) 
[Stocks and shares account A(1)(a) and 
(b)}' 
Subscription limits 4(2) to (4) 
12 12 


eee 


Amendments—! Words in para (1)(a) amended by the Individual Savings Account (Amendment) Regulations, SI 1998/3174 
reg 3(2) with effect from 6 April 1999. 

2 Definition of “depositary interest” inserted by the Individual Savirigs Account (Amendment No 3) Regulations, 
SI 2000/3112 reg 3 with effect from 13 December 2000, 

* In sub-para (1)(a), words in the definition of “account” and “company” substituted, definition of “European institution” 
substituted, and definition of “long term business” revoked; in sub-para (1)(4), definition of “authorised fund” inserted, 
words in definition of “authorised unit trust”; definition of “umbrella scheme” substituted for definitions of “umbrella 
scheme” and “umbrella company” , by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 169 with effect from | December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2)... 

Definitions of “a Chapter 5 UCITS” and * ‘the Collective Investment Schemes Sourcebook inserted, and words in 
definition of “relevant UCITS” and “units in, or shares of, a relevant UCITS” revoked, by the Individual Savings 
Account (Amendment) Regulations, SI 2003/2747 regs 1(1), (2), 2, 3 with effect from 17 November 2003. 

° In para (2), words in definition of “UCITS” substituted by the Collective Investment Schemes. (Miscellancous 

Amendments) Regulations, SI 2003/2066 reg 13(4) with effect from 13 February 2004. 

’ In para (1)(a), words in definition of “assurance undertaking” substituted by the ISA (Amendment No 2) Regulations, 
SI 2004/2996 regs 2, 3(b) with effect from 7 December 2004, The Life Assurance Consolidation Directive (Consequential 
Amendments) Regulations, SI 2004/3379 reg 12 purports to make a similar amendment. 

In para (1)(a), words substituted in the definition of “account investment”, and definition of “the Stakeholder Products 
Regulations” inserted; and in para (2), definition of “qualifying investments for an insurance seepepentl revoked; by 
the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2, 3(a), (c), 4 with effect from 6 April 200: 

* In para (1)(a), definition of “the Board” substituted by the ISA (Amendment No 2) Regulations, Si 2005/2561 regs 2,3 
with effect from 6 October 2005, 

’ In para (1)(a), definition of “credit union” inserted by the ISA (Amendment No 3) Ragetnsiaui enguabere regs 2, 3 

with effect from 27 December 2005. 

In para (1)(b), definitions of “non-UCITS retail scheme” and “qualifying units in or shares of a non-UCITS retail 

scheme” inserted; by SI 2005/3350 regs 2, 4 with effect from 27 December 5005 

'! In para (1)(a), definition of “building society bonus” inserted by the ISA Aswad Regulations, SI 2006/3194 regs 2, 

3 with effect from J January 2007, races actu 

In para (1)(a), in the definition of “account” para (ii) and following word “or” revoked, and words inserted, and 

definition of “tax-exempt special savings account” repealed; in para (2) words in Table substituted, d entries in Table 

revoked and inserted, by the Individual Savings Account (Amendment) Regulations, SI 2007/2119 regs 2- with effect 

from 6 April 2008, u AL ZbO9 20) 

In para (1)(a), definitions of “ap roved SAYE option scheme” and ‘ “approved SIP”, substi defin 

to be subject to the plan”, “ITA 2007”, ITEPA 2003”, ITTOIA 2005”, “participant” and “ erted 

definitions of “deposit- taker”, “relevant authorised person” and “relevant European insti tituted; definitions 

of “income tax quarter” and “savings-related share option scheme” revoked; words in si ict trust” 
revoked; in para (1)(b) words in definitions of “authorised fund”, “non- UCITS retail Sparel ts in or 

shares of a non-UCITS retail scheme” revoked; definitions of “Chapter + UCITS” wat A 
“unit holder” yt vie trust scheme” substituted; definitions of “the first condition’, Pe "hese 

funds scheme”, ‘market scheme”, “the New Collective Investment Schemes So 

“the 1997 a Hoe and “warrant scheme” revoked; words in definition of fe ae 

Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 3 with effect 

after the ISA (Amendment) Regulations, ST 2007/2119 come into force. 

'* In para (1)(a) in the definition of “security”, words substituted and words inserted at the end 

Account (Amendment No 3) Regulations, SI 2008/3025 regs 2, 3 with effect fr bon 16 ece) 

In para (1)(a), in definition of “company”, para (ii) substituted, in definition of “EEA Agre 

para (1)(b), definitions of “Chapter 5 UCITS” and “UCITS” " revoked, in definition of “ 

words substituted for words “Sections 5.1, 5.4 and 5.6 0 that Sourcebook”, -definiti 
substituted, in definition of “units in, or shares of, a UCITS”, words inserted, defi 

scheme”, “FISMA 2000” and “UK UCITS” inserted, by the Individual S Z 

Regulations, SI 2009/1994 regs 2, 3 with effect from 8 October 2008, Former wording read | 


“(ii) a UCITS,”, 
“Sections 5.1, 5.4. and 5.6 of ‘that Sourcébook.")) 6) 4 to teria aba w “ii 
“a “relevant UCITS” means— ‘, 
(i) a UCITS, situated in a member state other than the United Kingdom, \ ; 


has een aut au 
competent authorities of the member state in which it is situated, and which isa cher 
section 264 of the Financial Services and Markets Act 2000, and 


_ 
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(ii) a part of a UCITS mentioned in paragraph (i), which would be a part of an umbrella scheme, if the 


definition of “umbrella scheme” and a part thereof applied to a relevant UCITS,”. 


Introductory 


3 These Regulations provide for the setting up of plans in the form of an account, by account 
managers approved by the Board, under which individuals may make certain investments, for the 
conditions under which they may invest and under which those accounts are to operate, for relief 
from tax in respect of account investments and generally for the administration of tax in relation 
to such accounts, 


General conditions for accounts and subscriptions to accounts 


4— (1) An account is a scheme of investment, to which an individual who is a qualifying 
individual may subscribe, and in respect of which the following conditions must be fulfilled— 
[(a) the account is set up as a stocks and shares account or a cash account; 
(b) a stocks and shares account is made up of a single stocks and shares component only; 
(c) a cash account is made up of a single cash component only; 
(d) a qualifying individual who is 16 years of age or over may only subscribe to a single cash 
account in a particular year, 
(e) a qualifying individual who is 18 years of age or over may only subscribe to a single stocks 
and shares account in a particular year; 
(f) it is an account to which only one qualifying individual subscribes; 
(g) subject to regulation 7(2)(h), it is an account to which the qualifying individual subscribes 
only by payment to the account manager of a sum or sums of the individual’s cash; and 
(h) the subscriptions made by the qualifying individual to accounts (ignoring transfers and 
payments from account managers to the individual) do not in the aggregate in any year exceed 
the subscription limits in paragraphs (2) and (3).|? 
[(2) The overall subscription limit for any qualifying investor for any year (that is, the aggregate 
of the investor’s subscriptions to all accounts in that year) is [£7,200 unless]*— 
[(a) the qualifying investor is 50 years of age or over, or is due to be aged 50 not later than 5th 
April 2010, where it is £10,200, or} 
(b) the qualifying investor is 16 years of age or over but less than 18 years at the end of the 
year, where it is £3,600. 


(3) Within and subject to that overall subscription limit, the qualifying investor may subscribe 
up to £3,600 in any year to a cash account[, unless the qualifying investor is 50 years of age or 
over, or is due to be aged 50 not later than Sth April 2010, when he or she may invest £5,100 in 
the year 2009-10)". 
(4) Accordingly, by way of illustration, the qualifying investor [(who is not aged 50 or over, or 
due to be aged 50 not later than Sth April 2010)|* may subscribe in a year— 

(a) £3,600 to a cash account and £3,600 to a stocks and shares account; 

(b), £2,000 to a cash account and £5,200 to a stocks and shares account; or 

(c) nil to a cash account and £7,200 to a stocks and shares account; 


but while under the age of 18 years the qualifying investor may only subscribe £3,600 to a cash 
account. ]? 

(5) An account must at all times be managed in accordance with these Regulations by an 
account manager and under terms agreed in a recorded form between the account manager and 
the account investor. 


(6) Apart from other requirements of these Regulations the terms agreed to which paragraph (5) 
refers shall include the following conditions— 
(a) that the account investments shall be in the beneficial ownership of the account investor; 
(b) that, except in relation to qualifying investments for a cash component. within regula- 
tion 8(2)(a), (b) or (e), and subject to regulation 15— 
(i) the title to all account investments shall be vested in the account manager or his 
nominee or jointly in one of them and the account investor, and 
(ii) where a share certificate or other document evidencing title to an account investment is 
issued, it shall be held by the account manager or as he may direct; 
(c) that, in relation to a stocks and shares component, and qualifying investments falling 
within [paragraphs (g), (/), (k), (J) and (m) of regulation 8(2))’, the account manager shall, if 
the account investor so elects, arrange for the account investor to receive a copy of the annual 
_ report and accounts issued to investors by every company, unit trust, open-ended investment 
company or other entity in which he has account investments; 10869 
(d) that, in relation to a stocks and shares component, and qualifying investments falling 
within [paragraphs (g), (4), (k), (J) and (m) of regulation 8(2)]’, the account manager shall be 
under an obligation (subject to any provisions made under any enactment and if the account 
"investor so elects) to arrange for the account investor to be able— 
’ - (i) to attend any meetings of investors in companies, unit trusts, open-ended investment 
companies and other entities in which he has account investments, 
(ii) to vote, and 
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(iii) to receive, in addition to the documents referred to in sub-paragraph (c), any other 
information issued to investors in such companies, unit trusts, open-ended investment 
companies and other entities; 
(e) that the account manager shall satisfy himself that any person to whom he delegates any 
of his functions or responsibilities under the terms agreed with the account investor is 
competent to carry out those functions or responsibilities; 
(f) that [on the instructions of the account investor (“the transfer instructions”) and within 
such time as is stipulated by the account investor in the transfer instructions]!— 


(i) an account, with all rights and obligations of the parties to it, or 

(ii) such parts thereof as may be agreed between the account investor and the account 

manager, [shall]! be transferred to another account manager subject to and in accordance 

with regulation 21; 
(fa) that on the instructions, subject to regulation 9(3)(b), of the account investor (“the 
withdrawal instructions”) and within such time as is stipulated by the account inyestor in the 
withdrawal instructions, account investments, interest, dividends, rights or other proceeds in 
respect of such investments or any cash shall be transferred or paid to him;]' 
(g) that the account manager shall notify the account investor if by reason of any failure to 
satisfy the provisions of these Regulations an account is or will become no longer exempt 
from tax by virtue of regulation 22(1). 


[(7) The time stipulated in transfer instructions or withdrawal instructions shall be subject to any 
reasonable business period (not exceeding 30 days) of the account manager required for the 
practical implementation of the instructions.]! 


[(8) Where an account holds units in or shares of a UK UCITS, recognised UCITS or 
non-UCITS retail scheme, and dealings in the units or shares are suspended in accordance with 
Rule 7.2 of the Collective Investment Schemes Sourcebook (COLL 7.2), or any direct foreign 
equivalent of that Rule, the business period in paragraph (7) may be extended to 7 days after the 
end of such suspension.]}? 


Commentary—Simon's Taxes E3.307, E3.309, E3.310. 
Amendments—!' In para 6(/), words substituted for the words “at the request of the account investor and within such time 
as shall be agreed”, and for the word “may”; and paras 6(fa), (7) inserted by the ISA (Amendment No 2) Regulations, 
SI 2002/1974 regs 1-3 with effect from 1 October 2002. The amendments apply to all accounts, whether set up before or 
after that date. 
Paras (1)(a)-(h), (2)-(4) substituted by the Individual Savings Account (Amendment) Regulations, $1 2007/2119 regs 2, 5, 
6 with effect ee 6 April 2008. 
* Words in para (6)(c), (d) substituted by the Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 4 
with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into force. 
+ In para (2), words inserted and sub-para (a) substituted, and in paras (3), (4), words inserted, by the Individual Savings 
Account (Amendment) Regulations, SI 2009/1550 regs 2, 3(a), (b), 4, 5 with effect as follows— 
- words inserted with effect (on and after 6 October 2009) for the tax year 2009-10 and succeeding tax years; and 
— substitution of para (2)(a), and insertion of words in paras (3), (4), with effect (on and after 6 October 2009) for the 
tax year 2009-10, and ceasing to have effect on 6 April 2010. 
Sub-para (a) previously read as follows— 
“(a) £7,200, unless”. 
° Para (8) inserted by the Individual Savings Account (Amendment No 2) Regulations, SI 2009/1994 regs 2, 4 with effect 
from 8 October 2008. 
Prospective amendments—The following amendments to be made by the Individual Savings Account. (Amendment) 
Regulations, SI 2009/1550 regs 2, 7-9 with effect for tax year 2010-11 and subsequent tax years— 
in para (2), figure “£10,200” to be substituted for figure “£7,200”, and in sub-para (b), figure “£5,100” to be substituted 
for figure “£3,600”; ¢ 
in para (3), figure “£5,100” to be substituted for figure “£3,600”; 
~ in para (4)— 
(a) in sub-para (a) figure “£5,100” to be substituted for figure “£3,600” (in both places it Bk ga 
(b) in sub-para (hb) figure “£8,200” to be substituted for figure “£5,200”; 
(c) in sub-para (c) figure “£10,200” to be substituted for figure “£7,200”; and . 
(d) in the words succeeding sub-para (c) figure “£5,100” to be substituted for figure “£3, 600" ds 
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[Repair of certain incompatible accounts [and excess siubsoriptioné gtx 


4A— (1) An invalid account is “eligible for repair” if, in relation to the year in which the 
subscriptions to the account were made (“the relevant year”), it satisfies— 
[(a) both the First and Second Conditions below, or 40) Sigel hy 
(b) the Third Condition. UFOS histhed Made wtseces 
First Condition Bossi 


The account is invalid because a subscription to the account causes the account eavEstUi to 
breach the conditions in regulation 4(1)(d) or (e) (which, taken together, allow an individual to 
subscribe to a single cash account and a single stocks and shares abeounts , in a particular year) 
and for no other reason, 1S BP NORIO Ns 


j 14 ska: —. fe 1 
Second Condition 


) 2niTe 7) F i i 
The account is (disregarding any account exempt from tax under ) aoa msebnliest 
account in the relevant year, the subscriptions to which caused the account investor to breach 
the conditions in regulation 4(1)(d) or (e), as the case may be (that is, it was first, sub ed to 
earlier in that year than any other such account). Oia’ bale beenoge te 


Third Condition ; bin siov oF (ip 


of TO * 
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The account is invalid because a subscription to the account breaches the overall subscription 
limit in regulation 4(2)(a), and for no other reason.}* 


(2) In this regulation— 


(a) where an account investor subscribes to a particular account in more than one year, each 
year’s subscriptions shall be treated as a separate account for the purposes of this regulation, 
and regulation 4B (except for determining when an account is closed) only; 

(b) “date of discovery” means the date on which an officer of the Board gives a notice 
(“notice of discovery”) to the account manager or account investor that the account is invalid, 
and (if appropriate) directions under paragraph (5) below; 

(A) 

(d) “valid account” means an account which (apart from under this regulation) is exempt 
from tax under regulation 22(1); 

(e) “invalid account” means a scheme of investment which is not exempt from tax under these 
Regulations but which (if so exempt) would be an account within the meaning in regula- 
tion 4(1)(a) and, in relation to an invalid account, references to an account [and component}? 
have corresponding meanings; and 

(f) (for the avoidance of doubt) “repair” of an account is without prejudice to loss of, and 


accounting to the Board for, any relief from tax given for the period up to the date of 


discovery. 
(3) An invalid account which is eligible for repair shall be treated as— 

(a) exempt from tax under this regulation (as if under regulation 22), and 

(b) complying with the conditions of regulation [4(1)(d) or (e), or 4(2)(a)]’, as the case may be, 
as from the date of discovery, to the extent of the relevant proportion mentioned in para- 
graph (4)(4). 
(4) 


(a) Calculate the extent to which the subscriptions made (and counting towards the subscrip- 
tion limits) during the relevant year— 

(i) to that account, any other account which is eligible for repair, and any valid account 
(but ignoring subscriptions to any closed account within the meaning in regulation 4B)) do 
not exceed, 

(ii) the subscriptions limits in regulation 4(2) and (3), as the case may be, and]? 

(b) an officer of the Board shall apportion that result between the accounts mentioned in 
sub-paragraph (a)(i), and the amount apportioned to the account mentioned in paragraph (3) 
is the relevant proportion. 


(5) The account manager must comply within 30 days with any directions in the notice of 


discovery which— 

(a) make the apportionment under paragraph (4)(4) and identify the account and component 
from which excess subscriptions or allocations (if any) are to be removed; 

(b) direct the removal of subscriptions and proceeds representing them from an account; or 
(c) direct the removal of subscriptions and proceeds representing them from a component.|! 

Commentary—Simon’'s Taxes E3.312. 

Amendments—' This regulation inserted by the Individual Savings Account (Amendment No 3) Regulations, SI 2002/3158 
regs 1(2)(a), 3 with effect where a notice of discoyery is given after 7 January 2003, and in relation to subscriptions to 
accounts made after 5 April 2001. 

2 Words in heading inserted, para (1)(a), (6) and the Four Conditions substituted, para (2)(c) repealed, words in paras (2)(e), 
(3)(b) substituted, and whole of para (4)(a) substituted, by the Individual Savings Account (Amendment) Regulations, 
SI 2007/2119 regs 2, 7 with effect from 6 April 2008. 


[Closure of [cash]? account prior to the opening of the same type of account to be 
disregarded once 
4B— (1) Where— 
(a) an account investor, within the same year— 
(i) subscribes to a [cash] account, 


(ii) then closes it (“the closed account”), and ‘ 
(iii) subsequently first subscribes to another [cash account]*, and 


(b) the closed account was (apart from under this regulation) exempt from tax under 
regulation 22(1), 
the earliest account in that year to fall within the terms of sub-paragraph (q)(ili) (the “first later 
account”) shall be eligible for the relief in paragraph (2). 
(2) The first later account shall be treated, as from the date of the first subscription to it 
mentioned in paragraph (1)(a)(iii) [as complying with the conditions of regulation 4(1)(d)}° in 
the same manner as the closed account. 
(3) In this regulation, an account is closed where— 
(a) the account investor withdraws from the account all account investments, other proceeds 
in respect of such investments and cash, representing subscriptions to the account (and 
closure shall be treated as occurring at the date of such withdrawal), and 
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(b) no furthet subscriptions to the account are made during the remainder of the year, after 
such withdrawal.]! 

Commentary—Simon’s Taxes E3.312. 

Amendments—! This regulation inserted by the Individual Savings Account (Amendment No.3) Regulations, SI 2002/3158 
regs 1(2)(b), 4 with effect for subscriptions to accounts after 5 April 2003. 

? Words in heading, and in paras (1)(a)(i), (iii), (2) substituted by the Individual Savings Account (Amendment) 
Regulations, SI 2007/2119 regs 2, 8 with effect from 6 April 2008. 


[Removal of insurance components at 6th April 2005 


4C— (1) This regulation applies to accounts which include (or are made up of) an insurance 
component immediately before 6th April 2005 (“the transitional time”). 


(2) Where all the policies of life insurance falling within regulation 9, held under the component 
at the transitional time, were issued in respect of an insurance made before 6th April 2004, the 
component— 
(a) if the account is, or had been, designated as a maxi-account, shall be treated on and from 
6th April 2005 as merged into the stocks and shares component for that account; and 
(b) if the account is, or had been, designated as a mini-account, shall be treated on and from 
6th April 2005 as a stocks and shares component of the same account. 
(3) Where any of the policies of life insurance falling within regulation 9, held-under the 
component at the transitional time, were issued in respect of an insurance made on or after 6th 
April 2004— 
[(a) the condition in regulation 7(15) shall. be applied to those policies on 6th April 2005, 
modified as if for “the date” to “five years” there were substituted “6th April 2005”;]? 
(b) if all those policies satisfy that condition, paragraph (2)(a) or (b), as the case may be, shall 
apply to the component; 
(c) if any of those policies does not satisfy that condition, the component— 

(i) if the account is, or had been, designated as a maxi-account including a cash 
component, shall be treated on and from 6th April 2005 as merged into the cash component 
for that account; and 
(ii) in any other case, shall be treated on and from 6th April 2005 as a cash component for 
the same account.]! 

AMG April 2008, Regulation 4C inserted by the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2; 6 with effect from 
6 April 2005 


2 Para (3)(a) substituted by the Individual Savings Account (Amendment) Regulations, SI 2005/609 regs 2, 3 with effect 
from 6 April 2005. 


[Removal of maxi-accounts, mini-accounts and TESSA only accounts at 6th April 2008 


4D— (1) This regulation applies to accounts in existence immediately before 6th April 2008 (“the 
transitional time”). 


(2) An account that, at the transitional time, is or has been designated as.a TESSA Baty account 
shall be treated as a cash account on and from 6th April 2008. 


(3) An account that, at the transitional time, is or has been designated as a rainiacbenatht made 
up of a cash component shall be treated as a cash account on and from 6th April 2008. 


(4) An account that, at the transitional time, is or has been designated as a mini-account made 
up of a stocks and shares component shall be treated as a stocks and shares account on and 
from 6th April 2008. 


(5) An account that, at the transitional time, is or has been designated as a maxi-aecount and is 
made up of a stocks and shares component only, shall be treated as a stocks and shares account 
on and from 6th April 2008. 


(6) Where an account, at the transitional time, is or has beén designated as a maxi-account and 
is made up of two components— 


(a) the stocks and shares component, if it holds investments or cash at the transitional time, 
shall be treated as a stocks and shares account on and from 6th April 2008; and. 
(b) the cash component, if it holds investments or cash at the transitional time, shall be 
treated as a separate cash account on and from 6th April 2008.] ) ty aes 


Amendments—This regulation inserted by the Individual Savings Account (Amendment) Regulations, SI 2o07nais regs 2,9 
with effect from 6 April 2008. 


[Treatment of sums held in accounts managed by Wis be se “ 
5A— (1) This regulation applies if— ‘a, 
(a) at 8th October 2008, an account investor had an nent in an ‘account t (“the | Icesave 
account”) for which the account manager was Landsbanki Islands hf. (trading ‘as Icesave); ~ 
(b) compensation is paid in respect of that investment by (or through) the Financial | Services 
Compensation Scheme); and 


(c) the account investor receives from the Financial. arenes Compensation Scheme ‘a 
certificate containing the following information— reaver! JH GoUR SEP {) 


(i) the account investor’s full name; rai fave Yo iosqeey ai 


(ii) his or her permanent address; including citsiccpoe bens ide sugezolo 
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(iii) his or her date of birth; 
(iv) his or her national insurance number (if any); 
(v) the Icesave account number; 
(vi) the date on which the account was suspended; 
(vii) the amount in the account (capital and interest) at the date of suspension; 
(viii) the date of the first subscription (if any) to the account in the year 2008-09; and 
(ix) the aggregate of the subscriptions made to the account in the year 2008-09 on or 
before 8th October 2008 (“current year subscriptions”). 


(2) Where this regulation applies, the account investor may, not later than 5th October 2009, 
make a single subscription to an account held by him or her with another account manager (“the 
receiving account”), giving the certificate to the account manager, in accordance with the 
following paragraphs. 


(3) Where the subscription to the receiving account is made during the year 2008-09, the amount 
subscribed under this regulation may not exceed: 


X minus Y 


where X is the closing balance in the Icesave account (see paragraph (1)(c)(vii)), and 
Y is the amount (if any) by which the aggregate of — 


(a) the current year subscriptions (if any) made to the Icesave account (see para- 
graph (1)(c)(ix)), and . 

(b) the subscriptions (if any) made to the receiving account by the account investor in the 
year 2008-09 (ignoring the subscription made under this regulation), would otherwise 
exceed the subscription limit for the year 2008—09 in regulation 4(3). 


Paragraphs (4) to (6) shall also apply to a subscription made under this regulation during the 
year 2008-09. 


(4) The subscription made under this regulation shall only count towards the subscription limit 
in regulation 4(3) to the extent that the current year subscriptions (if any) made to the Icesave 
account exceed Y (or where there is no amount for Y, exceed nil). 


(5) Where the receiving account is a stocks and shares account— 


(a) the references in paragraphs (3) and (4) to the subscription limit in regulation 4(3) shall be 
read as references to the subscription limit in regulation 4(2); and 
(6) the current year subscriptions (if any) made to the Icesave account shall be treated, for all 
purposes including regulation 31(3)(c), as if they had been made to the stocks and shares 
account, and accordingly shall not count towards the cash subscription limit in regula- 
tion 4(3). 

(6) The account manager for the receiving account must— 


(a) in the case of a subscription made under this regulation to the account in the year 
2008-09, treat the subscription in the same way as an account transferred from another 
account manager to him during the year 2008-09; and 

(b) retain either the certificate mentioned in paragraph (2), or a copy of it. 


(7) Where the subscription to the receiving account is made during the year 2009-10 (but not 
later than 5th October 2009), the amount subscribed under this regulation— 


(a) may not exceed X (see paragraph (3)), and ; 
(b) shall not count towards the subscription limits in regulation 4(2) or (3), and paragraph (6) 
(omitting sub-paragraph (a)) shall also apply to that subscription.]' 


Amendments—' Reg 5A substituted by the Individual Savings Account (Amendment No 2) Regulations, SI 2009/1994 
regs 2, 5 with effect from 8 October 2008. Reg SA previously read as follows— 


“Treatment of certain sums held in accounts managed by Northern Rock ple 
5A— (1) This regulation applies if— 
(a) at the beginning of 13th September 2007, an account investor had an investment in an account for which 
Northern Rock was the account manager, : ; 
(b) during the period beginning on 13th September 2007 and ending on 19th September 2007, the account investor 
withdrew an amount (the “earlier amount”) from the account, and __ 
(c) during the period beginning on 13th September 2007 and ending on Sth April 2008, the account investor 
subscribed an amount (the “later amount”) to an account (whether the account manager for the account to which 
the later amount was subscribed was Northern Rock or some other person (the “new account manager”)). 


(2) If the account manager for the account mentioned in paragraph (1)(c) was the new account manager, the account 
investor must also give the certificate specified in paragraph (3) to the new account manager. 
(3) The certificate is a certificate, given by Northern Rock, containing the following information— 
(a) the account holder’s full name; 
(b) the account holder’s date of birth; ; ; 
(c) the account holder’s permanent address (including postcode); 
(d) the account holder’s national insurance number (if the account holder has one); 
(e) the earlier amount; 2 | ‘ : 
7 (f), the date (or dates) within the period specified in paragraph (1)(6) on. which the earlier, amount was withdrawn. 
(4) The later amount does not count towards the subscription limits for the year 2007-08. 
(5) Ifa subscription. was made to the account mentioned in paragraph (1)(a) before 13th September in the year 
$0708 and the earlier amount exceeds the later amount, the excess does not count towards the subscription limits for 
the year 2007-08. 


(6) The new account manager must— 
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(a) treat the later amount in the same way as an account transferred from another account manager to the new 
account manager during the year 2007-08, and 
(b) retain either the certificate mentioned in paragraph (3) or a copy of that certificate. 


(7) In this regulation— 


“Northern Rock” means Northern Rock plc, company registered number 3273685; 
the “subscription limits” means the subscription limits in paragraphs (2) and (3)(a) of regulation 4.” 


Transfers from matured tax-exempt special savings accounts 
be lace 


Amendments—! This regulation repealed by the Individual Savings Account (Amendment) Regulations, SI 2007/2119 
regs 2, 10 with effect from 6 April 2008. 


General investment rules 


6— (1) All transactions by way of purchase by an account manager of investments under an 
account shall be made— 


[((a) in the case of an authorised fund which is a dual priced unit trust, at the manager’s price 
for the sale of the relevant class of units within the meaning of, and complying with the 
requirements of,[rules 6.3.5 and 6.3.5B of the Collective Investment schemes sourcebook]’;]* 
[(b) in the case of an authorised fund which is a single priced unit trust or an open-ended 
investment company, at the price of a unit or share within the meaning of, and complying with 
the requirements of, [rules 6.3.5 and 6.3.5A of the Collective Investment schemes source- 
book]’; and]? 

(c) in the case of all other account investments, at the price for which those investments might 
reasonably be expected to be purchased in the open market. 


[((1ZA) In paragraph (1)(a) and (b)— 
3 


“a dual priced unit trust” means an authorised unit trust in respect of which the manager 
gives different prices for buying and selling units at the same time; 

“a single priced unit trust” means an authorised unit trust in respect of which the manager 
gives the same price for buying and selling units at the same time.}? 


(2) All other transactions by way of sale or otherwise by an account manager in investments 
under an account shall be made at the price for which those investments might reasonably be 
expected to be sold or otherwise transacted, as the case may be, in the open market. 


(3) Investments, or rights in respect of investments, may not at any time— 


(a) be purchased or made otherwise than out of cash which an account manager holds under 
an account [and component]®, for which those investments or rights are qualifying invest- 
ments; or 

(6) be purchased from— 


(1) an account investor, or 
(ii) the spouse [or civil partner]? of an account investor, 


so as to become account investments under an account to which the account investor 
subscribes or has subscribed. 


(4) Subject to paragraphs (5) and (6), an account investor’s cash subscription and any other cash 
held by an account manager under an account shall be held only in sterling and be deposited 
in— 
(i) an account with a deposit-taker [(including for this purpose a credit union)]*, or a 
deposit account or a share account with a building society, or 
(ii) in the case where the account manager is [the Director of Savings]', an account with 
[the Director of Savings], 


which is designated as an ISA account for the purposes of these Regulations only. 


(5) An account manager who is a European institution, a relevant authorised person or an 
assurance undertaking may hold an account investor’s cash subscription and other cash held 
under an account in the currency of the EEA State in which he has his principal place of 
business and may deposit such cash in an account, which is designated as mentioned in 
paragraph (4), with any person authorised under the law of that State to accept deposits. 


(6) Cash by way of dividends, interest, distributions, and other rights or proceeds in respect of 
qualifying investments for any [account]® shall at all times be recorded and accounted for 
separately from that for any other [account]®, and may be invested only— . 

(a) in qualifying investments for the [appropriate]® component; or 

(b) by way of cash deposit in accordance with paragraphs (4) and (5). 


Commentary—Simon’s Taxes E3.310. 

Amendments—! Words in para (4)(ii) substituted by the Individual Savings Account (Amendment Regulations, 
SI 1998/3174 reg 4 with effect from 6 April 1999. 

2 Sub-paras (1)(a), (b) substituted, and para (1ZA) inserted, by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 171 with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 

> In para (1ZA), definition of “the Collective Investment Schemes Sourcebook” revoked by the Individual Savings Account 
(Amendment) Regulations, SI 2003/2747 regs 1(1), (2), 2, 4 with effect from 17 November 2003. 

4 Words in para (4) inserted by the ISA (Amendment No 3) Regulations, SI 2005/3350 regs 2, 5 with effect from 
27 December 2005. silt (0) 
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> Words in para (3)(b)(ii) inserted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 10(1), (2), with effect 
from 5 December 2005 (reg 1). 

’ Words in paras (3)(a), (6) substituted by the Individual Savings Account (Amendment) Regulations, SI 2007/2119 regs 2, 
11 with effect from 6 April 2008. 

’ Words in para (1)(a), (b) substituted by the Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 5 
with effect from 6 April 2008. 


Qualifying investments for a stocks and shares component 


7— (1) This regulation specifies the kind of investments (“qualifying investments for a stocks 
and shares component”) which may be purchased, made or held under a stocks and shares 
Somponent, and in this regulation and regulations 31 and 34, “shares” without more includes 
stock. 


2) Qualifying investments for a stocks and shares component to which paragraph (1) refers 
are— 


(a) shares, not being shares in an investment trust[— 


(1) issued by a company wherever incorporated, 

(1i) subject to paragraph (3), officially listed on a recognised stock exchange, and 
(iii) in circumstances where the shares in question satisfy the condition specified in 
paragraph (15), or were held under the component on 6th October 2005;]!7 

(6) securities (“qualifying securities” )— 
(1) issued by a company wherever incorporated, 
[ (ii) where the securities in question satisfy— 
(a) at least one of the conditions specified in ee (5), [and]!s 
(db) cee ae specified in paragraph (6), . 
ley BGtr}? 
(ii) in the case of securities of an investment trust, purchased or acquired by the account 
manager in circumstances where the trust satisfies the conditions specified in [paragraph]!” 
(8); 
[(c) gilt-edged securities which satisfy the condition specified in paragraph (12); 
(ca) any securities issued by or on behalf of a government of any EEA State, which satisfy the 
» condition specified in paragraph (12); 
(cb) any securities which— 

(1) in relation to security mentioned in sub-paragraph (ca), would be a strip of that 
security if “strip” had the same meaning as in section 47 of the Finance Act 1942, with the 
omission of the words “issued under the National Loans Act 1968”, and 
(ii) satisfy the condition specified in paragraph (12);]! 

[(cc) securities issued by a multilateral institution, contributions to which may be reported as 
official development assistance, listed in Part I of Annex 2 to the DAC Statistical Reporting 
Directive (approved by the Development Assistance Committee of the Organisation for 
Economic Co-operation and Development), where the securities satisfy the conditions in 
paragraphs (5)(b) and (6);]'® 

(d) shares in an investment trust, listed in the Official List of the Stock Exchange, in 
circumstances where the trust satisfies the conditions specified in [paragraph]'’ (8); 

(Alege. 

(f) units in, or shares of, a [UK UCITS or recognised UCITS]"’.. in circumstances where the 
[units or shares satisfy the condition specified in paragraph (15)]'°; 

[(g) qualifying units in or shares of a non-UCITS retail scheme, in circumstances where the 
units or shares satisfy the condition specified in paragraph (15);]'* 

(h) subject to the conditions specified in paragraph (10)[— 

(i) shares which the qualifying individual has exercised the right to acquire in accordance 
with the provisions of a [an approved SAYE option scheme]'’, 

(ii) shares which have been appropriated to the qualifying individual in accordance with 
the provisions of an approved profit sharing scheme, or 
(iii) plan shares of an approved [SIP]'’ which cease to be subject to the plan but have 
remained in the beneficial ownership of the participant,]* 

and such shares shall be treated as fulfilling the condition as to payment of cash in 
regulation 4(1)(A); - 

[(ha) a depositary interest;]° 

(7) cash deposited in accordance with regulation 6(4) to (6) which an account manager holds 
for the purpose of investment in investments which are qualifying investments for a stocks and 
shares component. 

{(k) investments which— 

(i) were held under a stocks and shares component [or a personal equity plan]'® on 28th 
November 2001, 

(ii) on that date were admitted to trading on a recognised stock exchange in an EEA State 
and were not listed by a competent authority in an EEA State for the purposes of Council 

~ Directive 2001/34, 
(ili) since that date have not ceased to be so admitted and have not become s0 listed, 
(iv) do not fall within any of the other sub-paragraphs of this paragraph, and 
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(v) are not investments which, having fallen within any of those sub-paragraphs, have 
ceased so to fall on or after that date.]’ 


[(J) investments which— 


(i) were held under the stocks and shares component [or a personal equity plan]'® on 6th 
April 2004; and 

(ii) immediately before that date, fell within sub-paragraphs (e), (f) or (g), or sub- 
paragraph (a) so far as the relevant investments (within the meaning in the definition of 
“depositary interest”) fell within any of those sub-paragraphs.]'° 


[(m) units in a relevant collective investment scheme specified as a stakeholder product by 
regulation 5 of the Stakeholder Products Regulations, in circumstances where the units satisfy 
the condition in paragraph (15);]! 
[(m) policies of life insurance falling within regulation 9, issued in respect of an insurance 
made on or after 6th April 2005, in circumstances where the policy satisfies the condition in 
paragraph (15);]!! 
[(0) policies of life insurance falling within regulation 9, issued in respect of an insurance 
made before— 

(i) 6th April 2004, in a case where regulation 4C(2)(a) or (4) applies, or 

(ii) 6th April 2005, in a case where regulation 4C(3)(b) applies.]" } 
[(p) in the case of a personal equity plan which is treated on and from 6th April 2008 as a 
stocks and shares account, investments which, immediately before that date, were qualifying 
investments for the plan under regulation 6(2)(m) of the Personal Equity Plan Regula- 
tions 1989;]'° 


(3) An investment in shares fulfils the condition as to official listing in paragraph (2)(a) or (d) 

if— 
(a) 1n pursuance of a public offer, the account manager applies for the allotment or allocation 
to him of shares ina company or trust which are due to be admitted to such listing within 30 
days of the allocation or allotment, and which, when admitted to such listing, would be 
qualifying investments for a stocks and shares component, and 
(b) the shares are not allotted or allocated to the account manager in the circumstances 
specified in paragraph (4). 

(4) The circumstances specified in this paragraph are where— 


(a) the allotment or allocation of the shares was connected with the allotment or allocation 
of— 
(1) shares in the company or trust of a different class, or 
(ii) rights to shares in the company or trust of a different class, or 
(iii) shares or rights to shares in another company or trust, or 
[Giv) units in or shares in, or rights to units in or shares in, an authorised fund or a part of 
an umbrella scheme [, or]*]° 
(vi) securities or rights to securities of the company or trust, or of another company or 
trust, 


to the account manager, the account investor or any other person; and 
(b) the terms on which the first-mentioned shares in this paragraph were offered were 
significantly more favourable to the account manager or account investor than they would 
have been if their allotment or allocation had not been connected as described in sub- 
paragraph (a). 
(5) The conditions specified in this paragraph are— 
(a) that the shares in the company issuing the securities are listed on the official list of a 
recognised stock exchange; 
(6) that the securities are so listed; 
(c) that the company issuing the securities is a 75 per cent subsidiary ofa company whose 
shares are so listed. 
(6) The condition specified in this paragraph is that, judged. at the date when each of the 
securities is first held under the account, the terms on which it was issued do not—. 
(a) require the loan to be repaid or the security to be re-purchased or redeemed, or 
(b) allow the holder to require the loan to be repaid or the security to be re-purchased or 
redeemed except in circumstances which are neither certain nor likely. £8 | occur, 
vain ile period of five years from that date. ngbiooo8 ot bstrogal 
CAB: 12Z9VMt 1G 920G : 
(8) The condition specified in this paragraph is that not more than 50 per cent in Wahie of the 
investments of the [investment trust]!'’ are [either— ‘ad - 
SbDnu Wi a 


(a) securities which would not be qualifying securities, or . toe 

(b) securities which would not fall within any of sub-paragraphs (c) to nes aph (2), 
if paragraph (6), or paragraph (6) as it applies with the modifications i in paragr as the 
case may be,]}? required the terms on which they were issued to be judges at me datay ce 
first became investments of the [investment puss se " Esau sage Citi) fo 


(9) am jo onl} 3 iv lis) tomob (vi) | 


10313 Individual Savings Account Regulations 1998 1998/1870 reg 7 


(10) The conditions specified in this paragraph are— 


(a) in relation to shares which the individual has exercised his right to acquire in accordance 
with the provisions of [an approved SAYE option scheme]!’, that the shares are transferred to 
the account manager or his nominee before the expiry of the period of 90 days following the 
exercise of that right; 

(6) in relation to shares appropriated to the individual in accordance with the provisions of an 
approved profit-sharing scheme, that the shares are transferred to the account manager or his 
nominee before the expiry of the period of 90 days following the date when the individual 
directed the trustees to transfer the ownership of the shares to him or, if earlier, the release 
date in relation to the shares; 

[(ba) in relation to plan shares mentioned in paragraph (2)(A)(iii), that the shares are 
transferred to the account manager or his nominee before the expiry of the period of 90 days 
following the date when the plan shares ceased to be subject to the plan;]* 

(c) that the aggregate market value at the date of transfer of any shares transferred to the 
account manager or his nominee in accordance with sub-paragraphs [(a), (b) or (ba)}* in any 
year, and the individual’s cash subscriptions in that year [to that account, do not together 
exceed the overall subscription limit in’ regulation 4(2)(a) in that year, reduced by the 
subscriptions by the individual in that year to a cash account]!®. 


(11) In paragraph (4)(a), “company” means any body corporate having a share capital. 


(12) The condition specified in this paragraph is the condition specified in paragraph (6), 
omitting sub-paragraph (4) of that paragraph and the word “or” after sub-paragraph (a).]° 


(13) The references to “shares” in paragraphs (2)(h) and (10) shall include references to a 
Jepositary interest where the relevant investments in question (referred to in paragraphs (a) and 
b) of the definition of “depositary interest”) are shares falling within both paragraphs (2)(h) 
and (10).] 

(14) Qualifying investments for a stocks and shares component falling within sub- paragraph 
ha) of paragraph (2), so far as the relevant investments (within the meaning given in the 
Jefinition of “depositary interest”) fall within any of sub-paragraphs [(a), ...!4]!* ...!7 (f) [or 
g)|'’ of that paragraph, must satisfy the condition specified in paragraph (15).]? 


{U15) The condition specified in this paragraph is that, judged at the date on which the 
jualifying investments in question become held in, the account (and having regard to the 
-ontractual terms and conditions then in existence) the account investor will not be entitled to a 
secured minimum return at any time falling within the following 5 years. The account investor is 
entitled to a secured minimum return if— 


_ (a) the contract under which the investments were acquired, or any other transaction entered 
into by the account investor or any other person, or 
(b) the nature of the underlying subject matter of the investments, 


1ave the effect that the account investor is not exposed, or not exposed to any significant extent, 
o the risk of loss from fluctuations in the value of the investments exceeding 5% of the capital 
-onsideration paid or payable for the acquisition of those investments.]!°]? 


(16) In this regulation references, in relation to qualifying investments, to— 


(a) the underlying subject matter are references to or to the value of the investments, 
currencies or other matters to which, or to the value of which, those qualifying investments or 
their value is referable[, and in the case of a policy of life insurance, under whose terms some 
or all of the benefits are determined by reference to fluctuations in, or in an index of, the value 
of any property of any description (whether or not specified in the policy or contract), that 
property or that index]!'; 

(b) the capital consideration paid [or payable include premiums paid or payable under a 
policy of life insurance, and]'! include the incidental costs of acquisition; and 

(c) the value are to be construed applying regulation 6(2), but deducting the incidental costs 
that would be incurred by a disposal [and, in the case of a policy of life insurance, omitting 
any benefits payable in the event of the death of the account investor]!!.)? 


(17) Where a policy of life insurance confers on the person to whom it is issued an option to 
lave another policy issued for it or to have any of its terms changed, the condition in 
yaragraph (15) shall only be satisfied if it would also be satisfied if each or any of the changes 
apable of being made in pursuance of such an option had been made.]'! 


Sommentary—Simon’s Taxes E3.315. 
\mendments—! Para (2)(c) substituted and para 2(ca), (cb) inserted by the Individual Savings Account (Amendment) 
Regulations, SI 1998/3174 reg 5(2) with effect from 6 April 1999. 
Words in para (8) substituted by SI 1998/3174 reg S(3) with effect from 6 April 1999. 
Para (12) inserted by SI 1998/3174 reg 5(4) with effect from 6 April 1999, iy 5 
Words in para (2)(h) and (10)(c) substituted and para (10)(ba) inserted by the Individual Savings Account (Amendment 
- No 2) Regulations, ST 2000/2079 reg 4 with effect from 21 August 2000. 
Para (2)(ha) inserted and para (13) added by the Individual Savings Account (Amendment No 3) Regulations, 
SI 2000/3112 reg 4 with effect from 13 December 2000. Oh c { ; 
Sub-paras (2)(e), (g) and para (9) substituted, in para(4), sub-para (a)(iv) substituted for sub-paras (a)(iv) and (a)(v), 
words in sub-para (8) substituted, by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
. Order, SI 2001/3629 art 172) with effect from 1 December 2001, immediately after the coming into force of the Financial 
~ Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 
~Sub-para (2)(k) added by the Individual Savings Account (Amendment No 2) Regulations, SI 2001/3778 art 3 with effect 
from 19 December 2001. ‘ , 7 
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8 Word in para (4)(a) substituted for “;” by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2002/1409 art 7 sei effect from 2 July 2002. 

° Paras (14)-(16) inserted by SI 2003/2747 regs 1(1), (2), 2, 6 with effect, so far as paras (14)-(16) above relate to 
Sarees (2)(ga), from 17 November 2003, but otherwise from 6 April 2004. 

'© Words in sub-paras (2)(e), (f), (g) substituted, and sub-para (2)(/) inserted, by the Individual Savings Account 
(Amendment) Regulations, SI 2003/2747 regs 1(1), (3), 2, 5(a), (6), (d) with effect from 6 April 2004. 

'! Paras (2)(m)—(o), (17) and words in para (16) inserted; words in para (10) revoked, and words in para (15) substituted, by 
the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2, 7-11 with effect from 6 April 2005. 

? Words in para (2)(a) substituted, para (2)(5)(ii) substituted, and references in para (14) inserted, by the ISA (Amendment 
No 2) Regulations, SI 2005/2561 regs 2, 5 with effect from 6 October 2005. 

'S In para (2), words in sub-para (b)(ii) inserted and revoked; sub-para (c) revoked; words in sub-para (e) substituted; anc 
sub-para (g) substituted for sub-paras (g), (ga); by the ISA (Amendment No 3) Regulations, SI 2005/3350 regs 2, 6 witt 
effect from 27 December 2005. 

'* Reference in para (14) revoked by SI 2005/3350 regs 2, 7 with effect from 27 December 2005. 

'S Para (15) substituted by SI 2005/3350 regs 2, 8 with effect from 27 December 2005. 

'e Words in para (2)(k)(i), (J)(i) substituted, para (2)(p) inserted and words in para (10)(c) substituted, by the Individua 
Savings Account (Amendment) Regulations, SI 2007/2119 regs 2, 12, 13 with effect from 6 April 2008. 

'7 Words in paras (2)(b)(ili), (d), (4)(), (iii), (8), (10)(a ) substituted, paras (2)(e), (7), (9) revoked, and words in para (14 
revoked and substituted, by the Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 6 with effect 
from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into force. 

'§ Para (2)(cc) inserted by the Individual Savings Account (Amendment No 3) Regulations, SI 2008/3025 regs 2, 4 witk 

effect from 16 December 2008. 

In para (2)(f) words substituted for words “relevant UCITS or Chapter 5 UCITS” by the Individual Savings Account 

(Amendment No 2) Regulations, SI 2009/1994 regs 2, 6 with effect from 8 October 2008. 


Qualifying investments for a cash component 


8— (1) This regulation specifies the kind of investments (“qualifying investments for a cast 
component”) which may be purchased, made or held under a cash component. 


(2) Qualifying investments for a cash component to which paragraph (1) refers are, subject tc 
paragraph (3)— 
[(a) cash deposited in a deposit account with— 
(1) a building society, 
(11) a credit union, 
(iii) a person within subsection (2)(b) of section 991 of the Income Tax Act 2007 (read witt 
subsection (3) of that section), or 
(iv) a relevant European institution;]’ 


(b) cash deposited in a share account with a building society; 

(Cyn (a) eee 

[(e) such investment deposits with the National Savings Bank which, according to the term: 
and conditions subject to which they are made, are expressly permitted to be held under a cask 
component of an account; 

(f) any securities issued under the National Loans Act 1968— 


(i) for the purpose of or in connection with raising money under the auspices of the 
Director of Savings within the meaning of section 11(1)(a) of the National Debt Act 1972 
and 
(ii) other than national savings certificates, premium savings bonds, national savings 
stamps and national savings gift tokens, which, according to the terms and condition: 
subject to which they are issued and purchased, are expressly permitted to be held under < 
cash component of an account.]! 


[(g) investments falling within sub-paragraphs [(a), ...°,]* ...° (/) [or (g)]®° of regulation 7(2), ir 
circumstances where the units ...° or shares do not satisfy the condition specified in regula- 
tion 7(15);}° 

[(h) a depositary interest (with the references in that definition to a stocks and shares 
component and to regulation 7(2)(a) to (A) being replaced with references to a cask 
component and to regulation 8(2)(a) to (g))/? 

[(j) a deposit account specified as a stakeholder product by regulation 4 of the Stakeholder 
Products Regulations; 

[(A) units in a relevant collective investment scheme specified as a By product by 
regulation 5 of the Stakeholder Products Regulations, in circumstances whate the units do not 
satisfy the condition in regulation 7(15);]° 

[(/) policies of life insurance, falling within regulation 9, issued in scan of an-insurance 
made on or after 6th April 2005, in circumstances where the policy does not satisfy the 
condition in regulation 7(15);]° 

[(m) policies of life insurance, falling within regulation 9, issued in ae of an insurance 
made before 6th April 2005, in a case where regulation 4C(3)(c)(3) or 0S Ch lies. }? 

[(n) arrangements falling within section 47 of the Finance Act 200. feernative finance 
arrangements) under which the person referred to in that section. A "Y is a. financia 
institution;]° bargeeni (s 

[(0) arrangements falling within section 49 of that Act.P | vr & ae 


(3) A deposit account or share account which is a qualifying investment for a cash /componetit 
falling within paragraph (2)(a) or (b) respectively must not be connected with any other account 
falling within the descriptions in those sub-paragraphs, held by the account investor « geet othe 
person, and for this purpose such an account is connected with another if— 
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(a) either was opened with reference to the other, or with a view to enabling the other to be 
opened on particular terms, or with a view to facilitating the opening of the other on 
particular terms, and 

(b) the terms on which the first-mentioned account in this paragraph was opened would have 
been significantly less favourable to the holder if the other had not been opened. 


Commentary—Simon's Taxes E3.316. 

Amendments—' Para (2) (e) substituted and para 2(f) inserted by the Individual Savings Account (Amendment) Regula- 
tions, SI 1998/3174 reg 6 with effect from 6 April 1999. 

- Sub-paras (2)(g), (4) inserted by the Individual Savings Account (Amendment) Regulations, SI 2003/2747 regs 1(1), (2), 2, 
7 with effect from 17 November 2003. 

bares (2))(m) inserted by the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2, 12 with effect from 6 April 
2005. 


' Words in para (2)(g) inserted by the Individual Savings Account (Amendment No 2) Regulations, SI 2005/2561 regs 2, 6 
with effect from 6 October 2005. 

' In para (2), words in sub-para (g) revoked, and sub-paras (7), (0) inserted, by the ISA (Amendment No 3) Regulations, 
SI 2005/3350 regs 2, 9 with effect from 27 December 2005, 

Para (2)(c), (d) revoked, and words in para (2)(g) revoked and substituted, by the Individual Savings Account 
(Amendment) Regulations, SI 2008/704 regs 2, 7 with effect from 6 April 2008 immediately after the ISA (Amendment) 
Regulations, SI 2007/2119 come into force. 

Para (2)(a) substituted by the Individual Savings Account (Amendment No 2) Regulations, SI 2008/1934 regs 2, 4 with 
effect in relation to events occurring on and after 13 September 2007. Para (2)(a) previously read as follows— 

“(a) cash deposited in a deposit account with a building society, or [a person falling within section 840A(1)(A) of the 
Taxes Act] [(including for this purpose a credit union)] or a relevant European institution;”. 


[Insurance policies ]° 


J— |[(1) Policies referred to in regulation 7(2)(n) or (0) or 8(2)(/) or (m) must, subject to 
-ompliance with paragraphs (4) to (7), satisfy the conditions specified in paragraph (3).]° 


(2) In paragraph (1) “policies” includes rights under a linked long-term contract specified as a 
stakeholder product by regulation 6 of the Stakeholder Products Regulations.]° 


3) The conditions specified in this paragraph are that— 


(a) the insurance is on the life of the account investor only; 
(b) the terms and conditions of the policy provide— 


(1) that the policy may only be owned or held as a qualifying investment for ...° an 
account which satisfies the provisions of these Regulations; 

(ii) that the policy shall automatically terminate if [it comes to the notice of the account 
manager, in any manner, that either of the events specified in paragraph (8) has occurred in 
relation to the policy]'; 
(ii) for an express prohibition of any transfer of the policy, or the rights conferred by the 
policy or any share or interest in the policy or rights respectively, other than the cash 
proceeds from the termination of the policy or a partial surrender of the rights conferred by 
the policy, to the account investor; and 
(iv) that the policy, the rights conferred by the policy and any share or interest in the policy 
or rights respectively, shall not be capable of assignment or (in Scotland) assignation, other 
than that they may be vested in the account investor’s personal representatives, and that the 
title to the policy may be transferred to a new account manager subject to and in 
accordance with regulations 15 and 21, 


[(c) the policy evidences or secures a contract of insurance which— 


(i) falls within paragraph I or II of Part Il of Schedule 1 to the Financial Services and 
Markets Act 2000 (Regulated Activities) Order 2001, or 
(ii) would fall within either of those paragraphs if the insurer was a company with 
permission under Part 4 of the Financial Services and Markets Act 2000 to effect or carry 
out contracts of insurance;]* 

(d) the policy is not— 

(i) a contract to pay an annuity on human life, or 
(ii) a personal portfolio bond within the meaning given by [[section 516 of ITTOIA 2005)°, 
or}? 

(iii) a contract, the effecting and carrying out of which constitutes “pension business” 
within the meaning given by section 431B(1) of the Taxes Act; and 
(e) after the first payment in respect of a premium in relation to the policy has been made, 
there is no contractual obligation on any person to make any other such payment. 


4) A policy ...° must not be connected with any other policy (“the linked policy”), held by the 
.ccount investor or any other person, and for this purpose a policy is connected with another 
Be: 
(a) either policy was issued in respect of an insurance made with the reference to the other, or 
with a view to enabling the other to be made on particular terms, or with a view to facilitating 
the making of the other on particular terms,and ) 
(b) the terms on which the first-mentioned policy in this paragraph was issued would have 
been significantly less favourable to the holder if the linked policy had not been issued. 


5) References to “the linked policy” in paragraph (4) shall include a contract of insurance, and 
eferences to the issuing of the linked policy shall include the making of such a contract. 
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(6) No sum may-at any time, at or after the making of the insurance, be lent to or at the direction 
of the account investor or by arrangement with the insurer for the time being peeupaittio for the 
obligations under the policy. 


[(7) Where either of the events specified in paragraph (8) occurs in relation to a pehiey: the policy 
shall nevertheless be treated, for the purposes of these Regulations, excepting para- 
graphs (3)(6)(ii) and (8) and regulation 36, as if it had satisfied the conditions in. para- 
graph (3)(6)(i1) during the period— 

(a) commencing at the time at which the specified event occurred, and 

(6) ending immediately before— 


(i) the end of the [final insurance year in relation to the policy, within the meaning given 
by section 499 of ITTOIA 2005]°, or 

(ii) the time at which the specified event came to the notice of the account manager, 
whichever first occurs (the “termination event’’). 


(8) The events specified in this paragraph are— 


(a) that the policy has ceased to be one in respect of which the Hata ae in para- 
graph (3)(b)(1) are satisfied: and 

(b) that those conditions were not satisfied in relation to the policy at the date on which the 
insurance was made. 


(9) Where— 


(a) it comes to the notice of the account manager, in any manner, that an event specified in 
paragraph (8) has occurred in relation to a policy, and 

(b) the account manager is not the insurer for the time being responsible for the obligations 
under the policy or, where the policy is not still in existence, the person who was the last such 
insurer, the account manager shall, within 30 days of the event coming to his notice, give 
notice to that insurer, specifying the event mentioned in sub-paragraph (a), and the termina- 
tion event.]* 


Commentary—Simon’s Taxes D7.5127; E3.317. 

Amendments—! Words in para (3)(d)(ii) substituted by the Individual Savings Account (Amendment) Regulations, 
SI 1998/3174 reg 7(2) with effect from 6 April 1999. 

? Para (7) substituted and paras (8), (9) inserted by SI 1998/3174 reg 7(3) with effect from 6 April.1999. 

> Words in para (3)(d)(1i) substituted by the Individual Savings Account (Amendment) Regulations, SI 2001/908 reg 4 with 
effect from 6 April 2001. 

4 Sub-para (3)(c) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) Order, 
SI 2001/3629 art 174 with effect from 1 December 2001, immediately after the coming into force of the Financial Services 
and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts | and 2). 

° Heading and paras (1), (2) substituted, and words in paras (3), (4) revoked, by the ISA (Amendment No 2) Regulations, 
SI 2004/2996 regs 2, 13 with effect from 6 April 2005. 

© Words in paras (3)(d)(ii), (7)(6)(i) substituted, by the Individual Savings Account (Amendment) Regulations, SI 2008/704 
regs 2, 8 with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into 
force. 


Qualifying individuals who may invest under an account 


10— (1) This regulation specifies the description of individual who may invest under an account 
(“qualifying individual’). 


(2) A qualifying individual to whom paragraph (1) refers is an individual— 


[(a) who, in the case of a cash account, is 16 years of age or over and, in the case of a stocks 
and shares account, is 18 years of age or over; 

(b) who, in the case of a stocks and shares account, has not sjibseribad’> and will not 
subscribe, to any other stocks and shares account, in the year in which the subscription i is 
made; 

(c) who, in the case of a cash account, has not subscribed, and will not subscribe, to any other 
cash account, in the year in which the subscription is made; foil 

(ca) who has not exceeded the appropriate overall subscription limit in regulation 4(2), or the 
[applicable}° subscription limit in regulation 4(3), in that year;}* . rocy Letroetsd 


(i) who is resident and ordinarily resident in the United Kingdom, or | 
[ Gi) who, though not resident in the United Kingdom, has general earnings from overseas 
Crown employment subject to United Kingdom tax within the meaning given by section 28 
of ITEPA 2003}*[, or 
(iii) who, though not resident in the United Kingdom, is married [or i in a civil partnership 
with]? to a person mentioned in paragraph (ii)]’. 


Commentary—Simon's Taxes D7.5127; E3.305. tj 

Amendments—' In para (2), words in sub-para (a) inserted, and sub-para (d)(iii) added, by the ea Savings Account 
(Amendment) Regulations, SI 2001/908 reg 5 with effect from 6 April 2001. 

2 Words in para (2)(d)(iii) inserted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 10(1), (3), with effect 
from 5 December 2005 (reg 1). 

* Para (2)(a)-(ca) substituted for previous para (2)(a)—(c) by the Individual Savings Account (Amendment) Regulations, 
SI 2007/2119 regs 2, 14 with effect from 6 April 2008. — 

4 Para (2)(d)(ii) substituted, by the Individual Savings Account (Amendment) Regulations, SI 208/104 regs 2; 9.with effect 
from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into force. 

>In para (2)(ca), word substituted for word “other” by the Individual Savings Account (Ame eens Regulations, 
SI 2009/1550 regs 2, 6 with effect (on and after 6 October 2009) for the tax year 2009-10°and succeeding tax years. ~~ 
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Account investor ceasing to qualify 


11 Notwithstanding any other provision of these Regulations an account investor who, after 
subscribing to an account, at any time ceases to fulfil the conditions of regulation 10(2)(d) may 
retain the benefits of the account (including the right to any relief or exemption due under the 
account) subsisting at that time but, so long as he fails to fulfil those conditions, shall not be 
entitled to subscribe further to such an account. 


Conditions for application to subscribe to an account 


12— (1) An application by an individual to subscribe to an account in the year in which he first 
subscribes to that account, and in the year following a year in which that individual has not 
subscribed to the account, must be made to an account manager in a statement and, subject to 
paragraph (5), must fulfil the conditions specified in paragraphs (2), (3) and (4). 


\2) An application must specify the first year to which the application relates. 
(3) An application shall provide for a declaration by the applicant that— 


[(a) his application is to subscribe to a stocks and shares account or cash account, as the case 
may be;] 

(>) the declaration shall have effect for the year to which paragraph (2) refers, and each 
successive year following that year, in which the applicant subscribes to the account; 

(c) all cash subscriptions made, and to be made, to the account are the applicant’s cash; 

[(d) in the case of a stocks and shares account, the applicant— 


(i) has not subscribed, and will not subscribe, to any other stocks and shares account, in 
the year to which paragraph (2) refers, and 

(ii) will not subscribe to any other stocks and shares account, in each successive year 
following that year, in which the declaration has effect; 


(e) in the case of a cash account, the applicant— 


(i) has not subscribed, and will not subscribe, to any other cash account, in the year to 
which paragraph (2) refers, and 
(ii) will not subscribe to any other cash account, in each successive year following that 
year, in which the declaration has effect; 
(ea) that the applicant has not subscribed, and will not subscribe, more than the appropriate 
‘ overall subscription limit in regulation 4(2) (aggregating subscriptions to all accounts)— 
(i) in the year to which paragraph (2) refers, and 
(ii) 1n each successive year following that year, in which the declaration has effect; 
(eb) that in the case of a cash account, the applicant has not subscribed, and will not 
subscribe, more than the subscription limit in regulation 4(3)— 
(i) in the year to which paragraph (2) refers, and 
(ii) in each successive year following that year, in which the declaration has effect;]’ 
[({) the applicant is 16 years of age or over, and— 
(i) is resident and ordinarily resident in the United Kingdom, or 
[ (ji) is a person who has general earnings from overseas Crown employment subject to 
United Kingdom tax within the meaning given by section 28 of ITEPA 2003,]* 5 
(iii) is married to [or in a civil partnership with}> a person mentioned in paragraph (ii), 
and will inform the account manager if he ceases to be so resident and ordinarily resident, or 
to perform such duties, or to be married to [or in a civil partnership with}? a person who 
performs such duties, as the case may be;]! 
(g) the applicant authorises the account manager— 
(i) to hold the applicant’s cash subscription, account investments, interest, dividends and 
any other rights or proceeds in respect of those investments and any other cash; 
(ii) to make on his behalf any claims to relief from tax in respect of account investments; 
(iii) on the applicant’s request, subject to regulation 9(3)(b), to transfer or pay to him as the 


case may be, account investments, interest, dividends, rights or other proceeds in respect of 


such investments or any cash;> 
(iv) where [a written declaration is required by paragraph (7)]*, to record the terms of the 
declaration in a written declaration made on behalf of the applicant. 


(4) An application must contain— 


(a) the applicant’s full name, 

(b) the address of his permanent residence, including postcode, 

(c) his national insurance number, or confirmation that he does not have one, and 
(d) his date of birth. 


OD) 
(6) An account manager may not accept as an account investor any individual if he has reason 
to believe that— EUS 

(a) he is not or might not be a qualifying individual, or 

(b) he has given untrue information in his application. | 
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[(7) Where the application is not in writing or the manager operates a record system under whicl 
all original written applications are not retained, the account manager shall make the writter 
declaration referred to in paragraph (3)(g)(iv) and notify the applicant of its contents. 


(7A) Any such declaration shall take effect from the date on which it was made (subject to any 
corrections notified by the applicant to the manager within 30 days), and if he does not disagre« 
with the contents within 30 days, he shall be treated as having agreed them]? 


(8) Section 95 of the Management Act shall have effect as if— 


(a) the statement and declarations to which paragraphs (1), (3) and (7) refer were a statemen 
or declarations, as the case may be, within the meaning of subsection (1)(4), and 
(b) there were substituted for subsection (3) the following words— 


“(3) The relevant years of assessment for the purposes of this section are the year o 
assessment in respect of which any claim to relief or exemption from tax in connection witl 
which the statement or declarations are relevant, is made, the next following, and any 
preceding year of assessment.” 


(9) An application furnished by an individual under this regulation ...* shall be regarded as it 
writing if it is furnished— 


(a) by telephonic facsimile transmission containing the signature of the individual, or 
(b) by electronic communication containing an electronic signature of the individual.]' 


[(10) Declarations made by the account manager under paragraph [(7)]® ...> shall be regarded a 
made in writing if they are produced by electronic means, and the copy of a declaration to b 
sent to the individual in accordance with paragraph (7) ...° may be sent by telephonic facsimil 
transmission or by electronic communication. ]! 
{(11) In this regulation— 
[electronic communication” includes any communication conveyed by means of an electroni 
communications network.]* 


“electronic signature” has the meaning given by section 7(2) of the Electronic Communica 
tions Act 2000.]! 


[(12) An application may be made on behalf of an individual who is suffering from menta 
disorder, by a parent, guardian, spouse, [civil partner,}> son or daughter of the individual, anc 
shall be treated for the purposes of these Regulations as an application made by the individual.] 


[(13) In paragraph (12) “mental disorder” has the meaning given by section 1(2) of the Menta 
Health Act 1983 or, in Scotland, [section 328 of the Mental Health (Care and Treatment 
(Scotland) Act 2003]° or, in Northern Ireland Article 3 of the Mental Health (Northern Ireland 
Order 1986.] 


Commentary—Simon’s Taxes E3.306. 

Amendments—! Para (3)(f) substituted, and paras (9)-(11) added, by the Individual Savings Account (Amendment 
Regulations, SI 2001/908 reg 6 with effect from 6 April 2001. 

Para 3(g)(1ii) repealed by the Individual Savings Account (Amendment No 2) Regulations, SI 2002/1974 regs L, 2, 4 wit 
effect from 1 October 2002. This amendment applies to all accounts, whether set up before or after that date. 

Words in paras (9), (10) revoked, and paras (11), (12) inserted, by the Individual Savings Account (Amendment No 3 
Regulations, SI 2002/3158 reg 5 with effect from 8 January 2003. 

In para (11), definition of “electronic communication” substituted by the Communications Act 2003 (Consequentia 
Amendments) Order, SI 2003/2155 art 3(2), Schedule | para 24 with effect from 17 September 2003. 

Words in paras (3), (12) inserted by Tax and Civil Partnership Regulations, SI 2005/3230 reg 10(1), (4), with effect fron 
5 December 2005 (reg 1). 

° Words in para (13) substituted by the Mental Health (Care and Treatment) (Scotland) Act 2003 (Consequentia 
Provisions) Order, SI 2005/2078 art 15, Sch 2 para 19 with effect from 5 October 2005. This amendment is also made b: 
the Mental Health (Care and Treatment) (Scotland) Act 2003 (Modification of Subordinate Legislation) Orde: 
SSI 2005/445 art 2, Schedule para 28 with effect from 5 October 2005. 

Para (3)(a), (d)-(eb) substituted, and para (5) repealed, by the Individual Savings Account (Amendment) Regulation: 
SI 2007/2119 regs 2, 15, 16 with effect from 6 April 2008. 

Para (3)(f)(ii) substituted, words in para (3)(g)(iv) substituted, and words in para (10) substituted and revoked, by th 
Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 10 with effect from 6 April 2008 immediatel 
after the ISA (Amendment) Regulations, SI 2007/2119 come into force. 

Paras (7), (7A) substituted by the Individual Savings Account (Amendment No 2) Regulations, SI 2009/1994 regs 2, 7 wit 
effect from 8 October 2008. Para (7) previously read as follows— 


“(7) Where the application is not in writing or the manager operates a record system under which all original writte: 
applications are not retained, the account manager shall make the written declaration referred to in para 
graph (3)(g)(iv), and send a copy to the applicant and, subject to any corrections notified by the applicant to th 
account manager within the period of 30 days from the date the copy is sent, and incorporated in a new declaratio: 
made by the account manager, any such declaration shall take effect as from the date on which the original declaratio1 
was made as a declaration made on behalf of the applicant.”. 
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Amendments—! Repealed by the Individual Savings Account (Amendment No 3) Regulations, SI 2002/3158 reg 6 wit 
effect from 8 January 2003. 


Account manager—qualifications and Board's approval. —. 
14— (1) This regulation specifies the circumstances (“qualifying circumstances”) in which ; 
person may be approved by the Board as an account manager. on aton. (p) 


r 


(2) The qualifying circumstances to which paragraph (1) refers are the followin ites AY) 
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(a) the person must make an application to the Board for approval in a form prescribed by the 
Board; 
(b) an account manager must be— 


(i) an authorised person within the meaning of [section 31(1)(a) or (c) of, or Schedule 5 to, 
the Financial Services and Markets Act 2000 who has permission to carry on one or more 
of the activities specified in Articles 14, 21, 25, 37, 40, 45, 51 and 53 and, in so far as it 
applies to any of those activities, Article 64 of the Financial Services and Markets Act 2000 
ears Activities) Order 2001 but excluding any person falling within paragraph (iv) 

elow]*; or 

(ii) a European institution which [carries on one or more of those activities]; or 
[Gia) in the case of a credit union, an authorised person within the meaning of sec- 
tion 31(1)(a@) of the Financial Services and Markets Act 2000, who has permission to carry 
on one or more of the activities specified in Article 5 of the Financial Services And Markets 

! Act 2000 (Regulated Activities) Order 2001;}* 
(iii) ...2 [the Director of Savings]', a building society, [a person falling within sec- 
tion 840A(1)(4) of the Taxes Act]? or a relevant European institution; or 
(iv) ... 7 an insurance company, within the meaning given by section 431(2) of the Taxes 
Act, an incorporated friendly society, or a registered friendly society; or 
(v) [any]* assurance undertaking which does not fall within paragraph (iv) above; 


(c) an account manager must not be prevented from acting as such by [any requirement 
imposed under section 43 of the Financial Services and Markets Act 2000, or by any 
prohibition imposed by or under any rules made by the Financial Services Authority under 
that Act}’; and 

(d) an account manager who— 

(i) is a European institution or a relevant authorised person and who does not have a 
branch or business establishment in the United Kingdom, or has such a branch or business 
establishment but does not intend to carry out all his functions as an account manager at 
that branch or business establishment, or 
(ii) falls within sub-paragraph ()(v), 

must fulfil one of the three requirements specified in regulation 16. 

(3) The terms of the Board’s approval may— 
(a) approve a person to set up and administer [cash accounts only, or stocks and shares 
accounts only, or both}°; and et 
(b) include conditions designed to ensure that the provisions of these Regulations are 
satisfied. 

Commentary—Simon’s Taxes E3.321, E3.322. 


Amendments—! Words in para (2)(b)(iii) substituted by the Individual Savings Account (Amendment) Regulations, 
SI 1998/3174 reg 8 with effect from 6 April 1999. 


Ss 


* Words in sub-paras (2)(b), (c) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 175 with effect from 1 December 2001, immediately after the coming into force of the 
Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

3 Words in paras (2)(b), (3)(a) revoked, and words in para (2)(b)(v) substituted, by the ISA (Amendment No 2) Regulations, 
SI 2004/2996 regs 2, 14 with effect from 6 April 2005. 

4 Para (2)(b)(iia) inserted by the ISA (Amendment No 3) Regulations, SI 2005/3350 regs 2, 10 with effect from 27 December 
2005. 


° Words in para (3)(a) substituted by the Individual Savings Account (Amendment) Regulations, SI 2007/2119 regs 2, 17 
with effect from 6 April 2008. 


Special requirements relating to insurer-managers 
15 If and so long as a person falling within regulation 14(2)(5)(iv) or (v) acts as account manager 
of an account, and the account investments include a policy of life insurance— 
(a) the title to all such policies shall be vested in the account investor; and a n 
(b) where a policy document or other document evidencing title to such policies of life 
insurance is issued, it shall be held by the account investor. 


Account manager—appointment of tax representative 
16— (1) This regulation specifies the requirements mentioned in regulation 14(2)(d). 
(2) The first requirement specified in this regulation is that— 
(a) a person who falls within [section 698(2)(b) of ITTOIA 2005]! is for the time being 
appointed by the account manager to be responsible for securing the discharge of the duties 
prescribed by paragraph (5) which fall to be discharged by the account manager, and 
(b) his identity and the fact of his appointment have been notified to the Board by the 
account manager. 
(3) The second requirement specified in this regulation is that there are for the time being other 
arrangements with the Board for a person other than the account manager to secure the 
discharge of such duties. 
(4) The third requirement specified in this regulation is that there are for the time being other 
arrangements with the Board designed to secure the discharge of such duties. 
(5) The duties prescribed by this paragraph are those that fall to be discharged by an account 
manager under these Regulations. 
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(6) The appointment of a person in pursuance of the first requirement shall be treated as 
terminated in circumstances where— 


(a) the Board have reason to believe that the person concerned— 


(i) has failed to secure the discharge of any of the duties prescribed by paragraph (5), or 
(ii) does not have adequate resources to discharge those duties, and I 


(b) the Board have notified the account manager and that person that they propose to treat 
his appointment as having terminated with effect from the date specified in the notice. 


(7) Where, in accordance with the first requirement, a person is at any time responsible for 


(a) shall be entitled to act on the account manager’s behalf for any of the purposes of the 
provisions relating to the duties; 
(b) shall secure (where appropriate by acting on the account manager’s behalf) the account 
manager’s compliance with and discharge of the duties; and 
(c) shall be personally liable in respect of any failure of the account manager to comply with 
or discharge any such duty as if the duties imposed on the account manager were imposed 
jointly and severally on the account manager and the person concerned. 

Commentary—Simon’'s Taxes E3.322. 

Amendments—! Words in para (2)(a) substituted by the Individual Savings Account (Amendment) reapalsstons ST 2008/704 


regs 2, 11 with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into 
force. 


Account manager—withdrawal by Board of approval 


17— (1) This regulation specifies the circumstances (“the disqualifying circumstances”) in which 
the Board may by notice.withdraw their approval of a person as an account manager in relation 
to an account. 


(2) The disqualifying circumstances to which paragraph (1) refers are that the Board have reason 
to believe— 


(a) that any provision of these Regulations is not or at any time has not been satisfied in 
respect of an account managed by the account manager; or 

(b) that a person to whom they have given approval to act as an account manager is not 
qualified so to act. 


(3) The notice to which paragraph (1) refers— 


(a) may withdraw an approval in part, that is, in respect of particular types of accounts 
specified in the notice; 

(b) shall specify the date from which the Board’s approval is withdrawn; and. 

(c) shall specify the disqualifying circumstances. 


Commentary—Simon’s Taxes E3,323. 


Account manager—appeal against withdrawal of Board's approval 


18— (1) An account manager to whom notice of withdrawal of approval has been given under 
regulation 17 may appeal against the withdrawal by notice given to the Board within 30 days 
after the date of the notice of withdrawal. 


(2) The appeal shall be to the Special Commissioners.! 


(3) The like provisions as are contained in Part V of the Management Act (appeals and other 
proceedings) shall apply i to an appeal and the [tribunal, on an appeal notified LO: it; shall}! 
confirm the notice unless ...' satisfied that the notice ought to be quashed. 


Commentary—Simon's Taxes E3.323. 

Amendments—' Para (2) revoked, in para (3), words substituted for words “Special Commissioners shall on appeal to 
them”, and words “they are’ ” revoked, by the Transfer of Tribunal Functions and Revenue and woes ed Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 45, 46 with effect from 1 April 2009. 


Account manager ceasing to act 


19 A person shall give notice to the Board and to the account investor in the account which he 
manages of his intention to cease to act as the account manager not less than 30 days before he 
so ceases so that his obligations to the Board under the account can be conveniently discharged 
at or about the time he ceases so to act, and the notice to the account investor shali inform him 
of his right to transfer the account under. regulation 21. vale stud vel | 
Commentary—Simon’s Taxes E3.324. i r Df ritinab 
MSR Tu 
Account manager ceasing to qualify: TsMisuU pM Hwee Si 

20— (1) A person shall cease to qualify as an account manager and shall notify 1 the agate or 
30 days of the relevant event in sub-paragraphs (a) to (e), of that relevant event, ‘where t 

(a) the person no longer fulfils the conditions of regulation 14, or 

(b) in the case of an individual, he becomes bankrupt [or is the subject of’ a’ eactboninah 


restrictions order or an interim order]? or, in Scotland, his estate is Sr pampie or he makes 
any arrangement or composition with his creditors generally; orsingeHn yobng 1ogsusm 
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(c) im the case of a company, a resolution has been passed or a petition has been presented to 
wind it up; or 

(d) in the case of a building society, [a person falling within section 840A(1)(b) of the Taxes 
Act]! or a relevant European institution— 


(i) it ceases to be a building society or to [fall within section 840A(1)(b) of the Taxes Act]! 
or to be a relevant European institution, as the case may be; or 

(ii) its directors have made a proposal under Part I of the Insolvency Act 1986 for a 
composition in satisfaction of its debts or a scheme of arrangement of its affairs; or 
(iii) [it enters administration]?; or 
(iv) a receiver or manager of its property has been appointed; or 


(e) in the case of a European institution, a relevant authorised person or an assurance 
, undertaking which falls within regulation 14(2) (b)(v), action corresponding to that described 
y in sub-paragraph (4), (c) or (d) has been taken by or in relation to the institution, person or 
undertaking under the law of an EEA State. 


(2) On giving the notice referred to in paragraph (1), the person shall also notify the account 
investor of his right to transfer the account under regulation 21, and the notice shall inform the 
account investor of his rights under paragraph (3). 


(3) Where the account investor— 


- (a) receives a notice under paragraph (2), or regulation 19, and 
(b) within 30 days of ,the sending of the notice to him, transfers the account to another 
account manager pursuant to regulation 21, 


the period between the transferor ceasing to act or qualify as an account manager, and the 

transfer to the transferee, shall be ignored in determining whether the account has at all times 

peen managed by an account manager. 

Commentary—Simon's Taxes E3.323. 

Modifications—In so far as this reg applies in relation to liquidation and administration, it applies as if reference to 
“administration” includes a reference to a bank administration under Part 3 of the Banking Act 2009 (Banking Act 2009 
(Parts 2 and 3 Consequential Amendments) Order, SI 2009/317 art 3, Schedule). 

in so far as this reg applies in relation to liquidation and administration, it applies as if reference to the provisions of the 

, Insolvency Act 1986 and the Insolvency (Northern Ireland) Order 1989, in the context of bank insolvency or bank 
administration, shall be read to include those provisions as applied and modified by the Banking Act ss 103, 145 (Banking 
Act 2009 (Parts 2 and 3 Consequential Amendments) Order, SI 2009/317 art 3, Schedule). 

Amendments—! Words in sub-para (1)(d) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, SI 2001/3629 art 176 with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

- Words in para (1)(d)(iii) substituted by the Enterprise Act 2002 (Insolvency) Order, SI 2003/2096 art 5, Schedule para 73 
with effect from 15 September 2003. However, this amendment does not apply in any case where a petition for an 
administration order was presented before that date. 

Words in para (1)(5) inserted by the Enterprise Act 2002 (Disqualification from Office: General) Order, SI 2006/1722 
art 2(2) Sch 2 para 12 with effect from 29 June 2006. 


[Transfers relating to accounts ]! 
21— [(1) In this regulation, in relation to a transfer— 
“the current year’s subscriptions” means— 


(a) subscriptions made to the account by the account investor in the year in which the 
transfer takes place, but before the transfer, 

(b) subscriptions made to any other account by the account investor in the year in which 
the transfer takes place and transferred to the account before the transfer, and 

(c) the qualifying investments and other proceeds (including income) representing the 
subscriptions in sub-paragraphs (a) and (4) of this definition; 


“the previous years’ subscriptions” means— 


(a) subscriptions made to the account (or any other account or former personal equity 
plan) in any earlier year or years, and 

(b) the qualifying investments and other proceeds (including income) representing those 
subscriptions. 


2) Any transfer relating to an account or part of an account shall be made— 


(a) directly between one account manager (“the transferor”) and another account manager 
(“the transferee”), or 
(b) where the same person is account manager before and after the transfer, solely by that 
manager (who shall maintain the records of both transferor and transferee required by this 
regulation). 
3) The current year’s subscriptions may only be transferred as a whole (with or Seto the 
whole or part of any previous years’ subscriptions). 
4) In the case of a cash account, the current year’s subscriptions and ‘He previous years’ 
subscriptions may only be transferred to— 


(a) a stocks and shares account (if the account investor is 18 years of age or over), or 
_ (6) a cash account, 


elonging to the same account investor. 
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(4A) In the case of a stocks and shares account, the current year’s subscriptions and the previous 
years’ subscriptions may only be transferred to a stocks and shares account belonging to the 
same account investor. 


(4B) Where the current year’s subscriptions (with or without other subscriptions) are transferred 
from a cash account to a stocks and shares account (under paragraph (4)(a))— 


(a) the subscriptions in sub-paragraphs (a) and (b) of the definition of “the current year’s 
subscriptions” in paragraph (1) shall be treated, for all purposes including regulation 31(3)(c), 
as if they had been made to the stocks and shares account, and 
(b) accordingly, shall not count towards the cash subscription limit in regulation 4(3). 
(4C) Where the current year’s subscriptions (with or without other subscriptions) are transferred 
from— 
(a) a cash account to a cash account, or 
(b) a stocks and shares account to a stocks and shares account, 


the subscriptions transferred, and no other subscriptions, shall be treated as the same account, 
for the purpose of making any remaining permitted subscriptions in that year. 


(4D) The account investor shall make a fresh application under regulation 12 (with any 
necessary modifications to reflect that it is made on a transfer) to the transferee. 


(4E) This regulation shall also apply where an account is transferred in consequence of an 
account manager (“the transferor”) ceasing to act or to qualify as an account manager.]' 


(5) The transferor shall within 30 days after the date of the transfer give the transferee a notice 
containing the information specified in paragraph (6) ...?. 


(6) The information specified in this paragraph is— 
(a) as regards the account investor— 


(i) his full name, 
(ii) the address of his permanent residence, including postcode, 
(iii) his date of birth, and 
(iv) if he has one, his national insurance number, and 
(b) as regards an account [or any part of an account]! transferred pursuant to. para- 
graph (2)— 
(i) whether the account is a [cash account or stocks and shares account,]! 
(ii) the date of the transfer, 
(iii) the total amount of cash subscribed to the account during the period from the 
beginning of the year in which the transfer takes place to the date of the transfer ...', 
[(iv) the date on which the first subscription (if any) was made to the account, in the year in 
which the transfer takes place,]! 
(v) the amount of any dividends on account investments which are payable to, but have 
not been received by, the transferor at the date of the transfer, and 
(vi) any amount which is, or will become, due under regulation 23 which has not been paid 
to the Board at the date of the transfer, ...! 


(Cie 
(7) The declaration specified in this paragraph is a declaration by the transferor that— 


(a) he has fulfilled all his obligations to account investors, to the Board or otherwise, which are 
imposed by these Regulations; 

(b) he has transferred to the transferee or a nominee for the transferee any account investments 
which are being transferred by virtue of the transfer and that, where registration of any such 
transfer is required, he has taken the necessary steps to ensure that those account investments can 
be registered in the name of the transferee or the nominee; 

(c) that the information contained in the notice is correct.? 


Commentary—Simon's Taxes 3.325. 

Amendments—! Heading substituted, paras (1)(4E) substituted, words in para (6)(b) inserted and substituted, and 
para (6)(c) and preceding work “and” revoked, by the Individual Savings Account (Amendment). Regulations, 
SI 2007/2119 regs 2, 18 with effect from 6 April 2008. 

? In para (5), words “and the declaration specified in paragraph (7)” revoked, and para (7) revoked, by the Individual 
Savings Account (Amendment No 2) Regulations, SI 2009/1994 regs 2, 8 with effect from 8 October 2008. 


Exemption from tax of account income and gains 
22— (1) Subject to these Regulations— 


(a) no tax shall be chargeable on the account manager or his nominee or on the account 
investor— 


(i) in respect of interest, dividends, distributions or gains in ceapers of cent invest+ 
ments [(excluding any building society bonus)}*, or 
[(ia) in respect of alternative finance return or profit share return pad a a financial 
institution (within the meanings in Chapter 5 of Part 2 of the Finance Act 2005);]° Otis 
(ib) in respect of a payment under a building society bonus scheme, so far as the payment is 
calculated by reference to account investments (and if paid directly by the society into the 
account, the payment shall not count towards the subscription limits" in regulation 4(2) to 
(3)); or] 0} BnigMmolsd 


10323 Individual Savings Account Regulations 1998 1998/1870 reg 24 


(ii) on any annual profits or gains treated [under Part 12 of ITA 2007 (accrued income 
profits)]° as having been received by any of them in respect of account investments, or 

(ii) on an offshore income gain to which a disposal made by any of them of an account 
investment gives rise, which is treated by section 761(1) of the Taxes Act as constituting 
profits or gains, or 
[(iv) on a profit on the disposal of a deeply discounted security within the meaning given by 
section 430 of ITTOIA 2005,}> 

(v) in respect of gains treated [under Chapter 9 of Part 4 of ITTOIA 2005}]> as arising in 
connection with a policy of life insurance which is an account investment ...?; 


(b) losses in respect of account investments shall be disregarded for the purposes of capital 
gains tax; 

[(ba) any gain or loss accruing on and attributable to a payment within paragraph (ib) of 
sub-paragraph (a) shall not be a chargeable gain or allowable loss for capital gains tax 
purposes;]* 

[(c) a deficiency arising in a tax year and falling within section 539(1) of ITTOTA 2005, so far 
as it relates to an account investment, shall not be allowable as a deduction from the total 
income of the account investor;]° 

(d) relief in respect of tax shall be given in the manner and to the extent provided by these 
Regulations; and 

(e) interest on a cash deposit which is an account investment held under a cash component 
shall not[, except for the purposes of [section 629 of ITTOIA 2005}°,]! be regarded as income 
for any income tax purposes. 


(2) An account investor who, after subscribing to an account, at any time ceases to be resident in 
the United Kingdom, shall be treated as if he were resident in the United Kingdom for the 
purposes of determining his entitlement to, or to payment of, tax credits in respect of qualifying 
distributions, so far as they relate to account investments under an account held by him. 

Amendments—! Words inserted in para (1)(e) by the Individual Savings Account (Amendment) Regulations, SI 2001/908 


reg 8 with effect from 6 April 2001. 
' Words in para (1) revoked by the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2, 15 with effect from 6 April 
2005 


» Para (1)(a)(ia) inserted by the ISA (Amendment No 3) Regulations, SI 2005/3350 regs 2, 11 with effect from 27 December 
2005. 


' Words in para (1)(a)(i); and para (1)(a)(ib) and preceding word “or”, and para (1)(ba), inserted by the ISA (Amendment) 
Regulations, SI 2006/3194 regs 2, 4, 5 with effect from 1 January 2007. 

' Words in para (1)(a)(ii), (v), (e) whole of para (1)(a)(iv), (c), substituted by the Individual Savings Account (Amendment) 
Regulations, SI 2008/704 regs 2, 11 with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations, 
SI 2007/2119 come into force. 


Interest on cash deposits held under a stocks and shares component .../ 


23— (1) When in any year, a sum of interest is paid or credited in respect of a cash deposit which 
s held under a stocks and shares component ...! in accordance with regulation 6(4) to (6)— 
(a) no relief from tax shall apply to such interest, but 
(b) paragraph (2) shall apply, and the amount determined in accordance with that paragraph 
shall be taken to represent the tax on such interest, in the place of the liabilities to tax which 
would otherwise arise. 
2) Where this paragraph applies— 
(a) the account manager shall pay to the Board an amount representing income tax at the 
[basic rate]? in force for the year on all sums of interest referred to in paragraph (1) paid or 
credited in that year; and 
(b) any amount so payable— 
(i) may be set-off against any repayment in respect of tax due under regulation 25, and 
subject thereto 
(ii) shall be treated as an amount of tax due under an assessment which is final and 
conclusive and payable not later than 6 months after the end of the year in which the 
interest was paid or credited. 


3) The interest referred to in paragraph (1) shall in all other respects be regarded as if it were 
1ot income for any income tax purposes, and no repayment of tax or amounts representing tax 
shall be made to the account investor receiving or entitled to such interest. 


4) The reference to interest in paragraph (1), and in regulation 22, includes a reference to any 
onus and to a dividend paid or credited in respect of a share account with a building society. 
“ommentary—Simon's Taxes 3.326. 


Amendments—! Words in Heading and para (1) revoked by the ISA (Amendment No 2) Regulations, ST 2004/2996 regs 2, 


16 with effect from 6 April 2005. hak : : 
Para (2)(a) words substituted for words “lower rate”, by the Individual Savings Account (Amendment No 2) Regulations, 
SI 2008/1934 regs 2, 5 with effect in relation to events occurring on and after 13 September 2007, 


Tax liabilities and reliefs—account manager to act on behalf of account investor 


¥4— (1) An account manager may under these Regulations make claims, conduct appeals and 
gree on behalf of the account investor liabilities for and reliefs from tax in respect of an 
iccount. 
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(2) Claims shall be made to the Board in accordance with the provisions of ‘regulations 25 and 
26. 


(3) Where any relief or exemption from tax previously given in respect of an account has by 
virtue of these Regulations become excessive, in computing the relief due on any claim there 
shall be deducted (so that amounts equal to that excess are set-off or repaid to the Board, as the 
case may be) notwithstanding that those amounts have been invested— 


(a) any amount repaid in respect of income tax or paid in respect of a tax credit; 

(b) any sum representing income tax which is payable under regulation 23 on amounts of 
interest paid or credited as mentioned in that regulation; and 

(c) any other amount due to the Board by an account manager in respect of any tax liability 
in respect of account investments under an account including (but without prejudice to the 
making of an assessment under the provisions of that Schedule) any amount falling due in 
respect of a liability under [Chapter 9 of Part 15 of ITA 2007]. 


(4) Any amount deducted under paragraph (3) shall be treated as an amount of income tax 
deducted at source and not repayable within the meaning and for the purposes of sec- 
tion 95(2)(a) of the Management Act. 


Commentary—Simon’'s Taxes E3.326. 

Amendments—! Words in para (3)(c) substituted by the Individual Savings Account (Amendment) Regulations, SI 2008/704 
regs 2, 13 with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations, SI 2007/2119 come into 
force. 7 


Repayments in respect of tax to account manager—interim claims 


25— (1) Notwithstanding the provisions of any other enactment, the Board shall not be under 
an obligation to make any repayment in respect of tax under these Regulations earlier than the 
end of the month following the month in-which the claim for the repayment is received. 


(2) A claim for repayment in respect of tax which is not an annual claim (“interim claim”) may 
be made only for a period of a month (or a number of months not exceeding six) beginning on 
the 6th day of the month and ending on the 5th day of the relevant following month. 


(3) No claim for repayment may be made for the month ending Sth October or any subsequent 
month until the annual return under regulation 26(2) due in respect of an account for the 
preceding year has been duly made by the account manager and received by the Board. 


(4) Where, on the occasion of a claim, there is due to the Board an amount in respect of tax, that 
amount shall be recoverable by the Board in the same manner as tax charged by an assessment 
on the account manager which has become final and conclusive. 


(5) This regulation and regulation 26 shall not apply to any repayment in respect of tax on 
[policies of life insurance falling within regulation 9}, or on distributions and other rights or 
proceeds in respect of [such policies] [except in so far as regulation 26(2) requires the return of 
all sums of interest referred to in regulation 23(2)(a) and any gain treated as arising in 
accordance with regulation 36(3)(a) or (b)]'. 

Commentary—Simon’'s Taxes E3.326, 

Amendments—! Words in para (5) inserted by the Individual Savings Account (Amendment) Regulations, SI 1998/3174 

reg 9 with effect from 6 April 1999. 
e bs in para (5) substituted by the ISA (Amendment No 2) Regulations, SI 2004/2996 regs 2, 17 with effect from 6 April 


Repayments in respect of tax to account manager—annual returns and annual claims 


26— (1) An annual claim is a claim for repayment in respect of tax for a year and may not be 
made at any time more than six years after the end of the year. 


(2) An account manager shall within six months after the end of the year make a return of all 
income, and of all sums of interest referred to in regulation 23(2)(a) [and any gain treated as 
arising in accordance with regulation 36(3)(a) or (b)]', and in addition an annual claim to 
establish the total of repayments due under an account for that year, and the total amount 
payable under regulation 23(2)(a). 


(3) Where the aggregate of the repayments in respect of interim claims for the year shown by an 
annual claim exceeds the amount repayable for the year shown on the claim, the account 
manager shall repay the amount of the excess to the Board with the claim. - 


(4) If an account manager fails to make the return and the annual. claim required under this 
regulation within the time limited, the Board may issue a notice to the account manager showing 
the aggregate of payments in respect of the interim claims for the year, and stating that the 
Board are not satisfied that the amount due to the account manager for that thi exceeds the 
lower amount stated in the notice. 1 


(5) If a return and an annual claim are not delivered to the Board within 14 days. after the issue 
of such a notice under paragraph (4) the amount of the difference between the aggregate and the 
lower amount stated in the notice shall immediately be recoverable by the Board in the same 
manner as tax charged by an assessment on the account manager which has become final and 
conclusive. MUOIDH 
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(6) Where a return and an annual claim have been made and the account manager subsequently 
discovers that an error or mistake has been made in the return or claim the account manager 
may make a supplementary return or annual claim within the time allowed in paragraph (1). 


Commentary—<Simon's Taxes E3.326. 


Amendments—! Words in para (2) inserted by the Individual Savings Account (Amendment) Regulations, SI 1998/3174 
reg 10 with effect from 6 April 1999. 


Account manager's returns and claims—supplementary provisions 
27— (1) Section 42 of the Management Act shall not apply to claims under these Regulations. 
(2) No appeal shall lie from the Board’s decision on an interim claim. 


(3) An appeal ...' from the Board’s decision on an annual claim ...! shall be brought by giving 
notice to the Board within 30 days of receipt of notice of the decision. 


(4) No payment or repayment made or other thing done on or in relation to an interim claim or 
a notice under regulation 26(4) shall prejudice the decision on an annual claim. 


'5) The like provisions as are contained in Part V of the Management Act (appeals and other 
proceedings) shall apply to an appeal under paragraph (3) above, and [on an appeal that is 
notified to the tribunal, the tribunal]! may vary the decision appealed against whether or not the 
variation is to the advantage of the appellant. 


(6) All such assessments, payments and repayments shall be made as are necessary to give effect 
to the Board’s decision on an annual claim or to any variation of that decision on appeal. 


(7) Returns and claims under these Regulations shall be in such form and contain such 
particulars as the Board prescribe and, subject to regulation 31(1) and (2), shall be signed by the 
account manager, and forms prescribed for annual claims may require a report to be given by a 
person qualified for appointment as auditor of a company. 

Commentary—Simon’s Taxes E3.326. 

Amendments—! In para (3), words “shall be to the Special Commissioners” and “, and the appeal” revoked, and in para (5), 


words substituted for words “on appeal the Special Commissioners”, by the Transfer of Tribunal Functions and Revenue 
’ and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 45, 47 with effect from 1 April 2009. 


Assessments for withdrawing relief and recovering tax 
28— (1) Where— 
(a) any relief or exemption from tax given in respect of income or gains under an account is 
found not to be due or to be excessive, or 
(b) the full amount of tax in respect of the income or gains under an account has not 
otherwise been fully accounted for and paid to the Board by or on behalf of the account 
investor, 


an assessment to tax may be made by the Board in the amount or further amount which in their 
>pinion ought to be charged. 


2) An assessment to which paragraph (1) refers may be made on the account manager or on the 
account investor. 


3) If the assessment is made to recover tax in respect of income (including any amount in 
respect of a tax credit) under an account it shall be made under Case VI of Schedule D. 


Commentary—Simon's Taxes E3.337. 


Records to be kept by account manager 


29 An account manager shall at all times keep sufficient records in respect of an account to 
enable the requirements of these Regulations to be satisfied. 


Commentary—Simon's Taxes E3.330. 


Information to be given to account investor by account manager 


30— (1) An account manager shall give notice to the account investor, at the commencement of, 
ind in respect of, each successive year following the year in which the investor first subscribed to 
he account, during which the declaration referred to in regulation 12(3) has or may have effect, 
that— 
[(a) in the case of a stocks and shares account, if the account investor subscribes to that 
account in the year to which the notice relates, the account investor may not subscribe to any 
other stocks and shares account, in that year; 
(b) in the case of a cash account, if the account investor subscribes to that account in the year 
to which the notice relates, the account investor may not subscribe to any other cash account, 
in that year; Be 
(c) the account investor must not subscribe more than the appropriate overall subscription 
limit in regulation 4(2) in that year (aggregating subscriptions to all accounts); and 
- (d) in the case of a cash account, the account investor must not subscribe more than the 
subscription limit in regulation 4(3), in that year.]' 
2) An account manager who makes a payment to an account investor out of or in respect of 
which'tax, or a'sum representing tax, has been deducted shall, if the account investor so requests 
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in writing, furnish the account investor with a statement in writing showing the gross amount of 
the payment, the amount deducted and the amount actually paid. 


(3) On the transfer to an account investor of an account investment, subject to regula- 
tion 9(3)(b), the account manager shall provide for the account investor details in writing of the 
market value on the date of transfer. 


Commentary—Simon’s Taxes E3.331. 


Amendments—! In para (1) new sub-paras (a)-(d) substituted by the Individual Savings Account (Amendment) Regula- 
tions, SI 2007/21 19 regs 2, 19 with effect from 6 April 2008. 


Returns of information by account manager 


31— (1) An account manager shall within 60 days after the end of each year (beginning with the 
year 1999-00) in which he acts as an account manager, and after ceasing to act or to qualify as 
an account manager, deliver to the Board a return for that year, or for the part of that year in 
which he so acted or qualified, which contains the information specified in paragraphs (3), (4)[, 
(5) and (7)]°, and is accompanied by a certificate as to the contents of the return, in the form 
prescribed by the Board, signed by the account manager or on his behalf. 


(2)yrané 


(3) The information specified in this paragraph is information relating to each account, in 
respect of which he acted as account manager, in the year or the part of the year for which the 
return is made, other than accounts transferred to another account manager under Regula- 
tion 21(2) in that year or part of a year, as to— 


(a) as regards the account investor— 


(i) his full name, 
(ii) the address of his permanent residence, including postcode, 
(iii) his date of birth, and 
(iv) if he has one, his national insurance number; 
(b) as regards each such account— 


(i) the number allocated to the account by the account manager, and 

(ii) the market value of the account investments held under [the}> component of the 
account, subject to paragraph (6), the value of each account investment being determined 
either as at 5th April in that year, or any other valuation date in that year, not falling earlier 
than 5th October, and 


(c) as regards each such [account, to which subscriptions or a transfer under regulation 21]° 
..” were made in that year or part of a year— 


(i) whether the account is a [cash account or stocks and shares account}>, 
[ (ii) the total amount of cash subscribed to the account, in the year or the part of the year 
for which the return is made;]> 
(iii) the date on which the first subscription (being either cash, ...2 or shares pursuant to 
regulation 7(2)(/)) was made to the account, in the year or the part of the year for which the 
return is made, and 

(iv) the aggregate market value at the date of transfer of any shares transferred to the 
account manager or his nominee in accordance with regulation 7(2)(/) in the year or the 
part of the year for which the return is made [and— 

(v) the date when any such [cash]° account was closed, where that occurred during the year 
or the part of the year for which the return was made)’. 


(4) [Subject to paragraph (5), the]? information specified in this paragraph is— 
(a) the respective market values at the end of the year or the part of the year for which the 
return is made of account investments held under stocks and shares components, by him or a 


nominee for him on behalf of account investors, under all the accounts in respect of which he 
acted as account manager in that year or part, with separate values for— 


(i) shares, not being shares in an investment trust or ina [UK UCITS, recognised UCITS 
or non-UCITS retail scheme]?, 
(ii) qualifying securities, 
[(iia) government securities falling within regulation 7(2)(c), (ca) or (cb);}* 
(iii) shares in investment trusts, 
[ (iv) units in an authorised unit trust,]° 
(v) units in, or shares of, a [recognised UCITS, or non-UCITS retail scheme (constituted 
outside the United Kingdom)}?, 
[ (vi) shares in an open-ended investment company,]° 
[(via) the surrender value of life insurance policies which satisfy the condition of regula- 
tion 7(15),] 
(vii) cash, including cash represented in share accounts with building societies, 


with depositary interests being included in the paragraph to which their relevant investments 
(referred to in paragraphs (a) and (b) of the definition of “depositary interest”) relate]; 


[(b) the respective market values at the end of the year or the part of the year for which the 
return is made of account investments held under cash components, by him or a nominee for 
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him on behalf of account investors, under all the accounts in respect of which he acted as 
account manager in that year or part, with separate values for— 


(i) cash, including cash represented in share accounts with building societies, 

(ii) the surrender value of life insurance policies which do not satisfy the condition in 
regulation 7(15), and 
(iil) investments (other than those specified in paragraphs (i) and (ii)) which do not satisfy 
the condition in regulation 7(15); and]° 


(c) the aggregate market value at that date of all such account investments held by him or his 
nominee. 


(5) [Paragraph (4) shall apply to policies of life insurance falling within regulation 9} with the 
omission of the words “by him or a nominee for him on behalf of account investors,” with 
references to the market value of account investments, in the case of policies of life insurance, 
being replaced with references to the surrender value of such policies, and as if separate 
valuations were required of such policies ...%. 
(gy) su 

) 
(7) [The information specified in this paragraph is information relating to all accounts to which 
subscriptions were made in the year or part of the year, in respect of which he was acting as 
account manager immediately before the end of the year or part of the year for which the return 
is made, or in the case of an account that was closed during the year, in respect of which he was 
acting as manager at the date the account was closed, as to]’— 


(a) the total number of accounts to which subscriptions were made, with separate figures 
for— 


[ Gi) cash accounts'holding policies of life insurance falling within regulation 9, 
(ii) all cash accounts, 
(111) stocks and shares accounts holding policies of life insurance falling within regulation 9, 
and 
(iv) all stocks and shares accounts,]> 


(6) the total amount of cash subscriptions made in the [year or part of the year]’— 


(1) to stocks and shares components of accounts; 

(ii) to cash components of accounts; ...? 
[(iii) invested in policies (within the meaning in regulation 9(1)) under stocks and shares 
components; and]* 
[Giv) invested in policies (within that meaning) under cash components.]* 


(8) No claim for repayment, or repayment, may be made under regulations 25 and 26 until the 
returns which have become due under this regulation have been duly made by the account 
manager and received by the Board. 


Commentary—Simon’s Taxes E3.327-E3.329. 

Amendments—! Words in para (4)(a) added by the Individual Savings Account (Amendment No 3) Regulations, 
SI 2000/3112 reg 5 with effect from 13 December 2000. 

? Words in para (3)(c) revoked, and para (3)(c)(v) inserted, by the Individual Savings Account (Amendment No 3) 
Regulations, SI 2002/3158 reg 7 with effect from 6 April 2003. 

> Words in paras (4), (5) substituted, words in para (5) revoked, and para (7)(b)(iii) and word preceding revoked, by the ISA 
(Amendment No 2) Regulations, SI 2004/2996 regs 2, 18, 19 with effect from 6 April 2005. 

+ Paras (4)(a)(iia), (7)(b)(iii), (iv) inserted, and para (4)(b)(ii) revoked, by the Individual Savings Account (Amendment 
No 2) Regulations, SI 2005/2561 regs 2, 7 with effect from 6 October 2005. 

> Words in para (3)(b)(ii), (c) substituted, whole of paras (3)(c)(ii), (7)(a)(i)-(iv) substituted, by the Individual Savings 
Account (Amendment) Regulations, SI 2007/2119 regs 2, 20, 21 with effect from 6 April 2008. 

© Words in paras (1), (7) substituted, paras (2), (6) revoked, paras (4)(a)(iv), (vi), (via), (4)(b) substituted, by the Individual 
Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 14 with effect from 6 April 2008 immediately after the 
ISA (Amendment) Regulations, SI 2007/2119 come into force. 

° In para (4)(a)(i) words substituted for word “UCITS”, in para (4)(a)(v) words substituted for words “relevant UCITS”, by 
the Individual Savings Account (Amendment No 2) Regulations, SI 2009/1994 regs 2, 9 with effect from 8 October 2008. 


Information to be provided to the Board 
32 The Board may by notice require any person who is or who at any time has been an account 
manager or account investor to furnish them, within such time (not being less than 14 days) as 
may be provided by the notice, such information about any account or about any account 
investment (including copies of or extracts from any books or other records) as they may 
reasonably require for the purposes of these Regulations. 


Commentary—Simon’s Taxes E3.335. 


Inspection of records by officer of the Board 

33— (1) The Board may by notice require any person who is or who at any time has been an 
account manager or account investor, within such time (not being less than 14 days) as may be 
provided in the notice, to make available for inspection at a place within the United Kingdom by 
an officer of the Board authorised for that purpose all documents (including books and other 
records) in his possession or under his control containing information relating to any account or 
to any account investment. 

(2) Where records are maintained by computer the person required to make them available for 
inspection shall provide the officer making the inspection with all the facilities necessary for 
obtaining information from them. 
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Commentary—Simon’s Taxes E3.336, 


Capital gains tax—adaptation of enactments 


34— (1) For the purposes of capital gains tax on the occasion when the title to account 
investments is transferred from an account manager to an account mvestor there shall be 
deemed to be a disposal and reacquisition by the account investor of those investments for 2 
consideration equal to their market value at the date of the transfer. 


(2) Sections 104 to 114 of the Taxation of Chargeable Gains Act 1992 shall apply for the 
purposes of pooling and identifying account investments as if— 


(a) in section 106A after subsection (11) there were added— 
“(12) This section and sections 104, 110, 110A and 114— 


(a) shall apply separately in relation to any securities which are held by a person as 
account investments so long as they are so held, and 
(b) shall apply in relation to any such securities which became account investments by 
being transferred or renounced to an account manager or to a nominee for an account 
manager in the circumstances specified in regulation 7(2)(h) and [(10)(a), (b) or (ba)]! as 1 
they had been account investments— 
(i) in the case of securities acquired by that person in accordance with the provisions of 
a savings-related share option scheme, which were transferred in the circumstances 
specified in regulation [7(2)(A)(i)]! and (10)(a), from the date of their acquisition by him 
or 
(11) in the case of securities appropriated to that person in accordance with the 
provisions of an approved profit sharing scheme, which were transferred in the circum- 
stances specified in regulation [7(2)(h)(ii)]' and (10)(4), from the date when he directed 
the trustees to transfer the ownership of the securities to him or, if earlier, the releas¢ 
date in relation to those securities, [or 
(iii) in the case of securities which were plan shares of an approved [SIP] before being 
transferred in the circumstances specified in regulation 7(2)(A)(i1) and (10)(ba), from the 
date when the securities ceased to be subject to the plan, and] 


(c) while applying separately to any such securities, shall have effect as if that person held 
them in a capacity other than that in which he holds any other securities of the same class 
whether under another such account or otherwise. 


(13) In this section— 


(a) “account”, “account investment” and “account manager” have the same meanings as 
in the Individual Savings Account Regulations 1998 and “regulation” means a regulation 
of those Regulations; 

(b) “approved profit sharing scheme” has the same meaning as in Chapter IV of Part V of 
the Taxes Act and “savings-related share option scheme” has the meaning given. by 
paragraph | of Schedule 9 to that Act.”; 

[(c) “approved SIP” and “ceased to be subject to the plan” shall be construed “in 
accordance with the SIP code (see section 488(3) of ITEPA 2003); and 

(d) “plan shares”, in relation to an approved SIP, shall be construed in accordance with the 
SIP code (see section 488(3) of ITEPA 2003) except that— 


(1) paragraph 87(6) of Schedule 2 to ITEPA 2003 (meaning of the word “shares” in the 
context of company reconstructions) shall not apply, and 

(ii) in paragraph 88(2) of that Schedule (treatment of shares acquired under rights 
issue) the words “or securities or rights” shall be treated as omitted.]* 


(b) in section 110A after subsection (5) there were added— 


“(6) Where part of a section 104 holding is treated by section 106A(12)(b)(ii) as having been 
account investments since a particular date— 


(a) an operative event shall be regarded as having occurred for the purposes of this section 
immediately before that date, consisting of the disposal of the, PAR of that section 104 
holding which is so treated, and 
(5) this section shall apply in relation to the occurrence of that operative event as it would 
have applied if it had always applied separately in relation to the part of that section 104 
holding which is so treated.” 
(3) Section 106A of the Taxation of Chargeable Gains Act 1992 shall apply for the purposes of 
identifying securities within the meaning of that section which are eligible to become account 
investments as if— 
(a) in Subsection (4), there were added at the beginning the words “Subject | to subsection (14) 
below 
(b) in subsection (6), the words SUBS HERR (4) and (5) above” were replaced with the words 
“subsections (4), (5) and (14)”; and al 
(c) after subsections (12) and (13), as added by paragraph (2), there were added sons in 
“(14) Where a person disposes of securities and securities of the. same. class which wer 
eligible for transfer to an account under regulation 7(2)(h) were— qeni 
(a) held by him immediately before that disposal, or fi on moi pranane ve nniesés ide 
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(b) acquired by him on the same day as that disposal, or 
(c) acquired by him within the period of thirty days after that disposal, 


and those securities were acquired in the circumstances specified in that regulation, he shall 
be treated as having first disposed of any securities of that class held or acquired by him 
which were not so eligible.” 


(4) Sections 127 to 131 of the Taxation of Chargeable Gains Act 1992 shall not apply [in relation 

to qualifying investments falling within any of sub-paragraphs (a), (b), (d), (e), (f), (g) and (A) of 

regulation 7(2))’ which are held under an account if there is by virtue of any allotment for 
payment as is mentioned in section 126(2) of that Act a reorganisation affecting those shares or 
securities. 

Amendments—' In the provisions treated as added to section 106A, words in sub-s (12)(b) substituted. by the Individual 
Savings Account (Amendment No 2) Regulations, SI 2000/2079 reg 5 with effect from 21 August 2000. 

? Words in para (4) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) (Taxes) 
Order, SI. 2001/3629 art 178 with effect from 1 December 2001, immediately after the coming into force of the Financial 
Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

> In the provisions treated as added to s 106A, words in sub-s (12)(4)(iii) and whole of sub-s (13)(c), (d), substituted, by the 

| Individual Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 15 with effect from 6 April 2008 immediately 
after the ISA (Amendment) Regulations, SI 2007/2119 come into force. 


Administration of tax in relation to accounts—supplementary 


35— (1) Nothing in these Regulations shall be taken to prejudice any powers conferred or duties 
imposed by or under any enactment in relation to the making of returns of income or gains, or 
for the recovery of tax, penalties-or interest by means of an assessment or otherwise. 


(2) Notwithstanding the provisions of these Regulations an account manager shall not be 
released from obligations under these Regulations in relation to an account except under 
conditions agreed in writing with and notified to that person by the Board. 


(3) The like provisions as are contained in the Management Act shall apply to any assessment 
under these Regulations as if it were an assessment to tax for the year in which, apart from these 
Regulations, the account investor would have been liable (by reason of his ownership of the 
investments). 
(4) In the application of the like provisions as are contained in section 86 of the Management 
Act by virtue of paragraph (3) in relation to any sums due and payable by virtue of an 
assessment made on an account manager under these Regulations, the relevant date— 
(a) is the lst January in the year for which the account investor would have been liable where 
the account manager has made an interim claim for a period falling within that year; and 
(b) in any other case, is the later of the following dates, that is to say— 
(i) the Ist January in that year; or 
(ii) the date of the making of the repayment by the Board following receipt of the annual 
claim for that year. 
(5) The like provisions as are contained in section 97(1) of the Management Act shall apply as 
if— 
(a) there were inserted after the words “[section 95]* above” the words “or the Individual 
Savings Account Regulations 1998”, and 
(b) there were inserted after the words “that they were” the words “or have become”. 


[(6) If— 
(a) a chargeable event, within the meaning given by [Chapter 9 of Part 4 of ITTOIA 2005)’, 
has happened in relation to a policy of life insurance which is an account investment ..,*; and 
(b) the body by whom the policy was issued is satisfied that no gain is to be treated as 
chargeable to tax on the happening of the event by virtue of regulation 22(1)(a)(v), 

the body shall not be obliged to deliver the certificates mentioned in section 552(1) of that Act. 


This paragraph does not prevent the operation of section 552(1) in a case to which regula- 
tion 36(1) applies.]'. 

(7) A termination of a policy of insurance pursuant to regulation 9(3)(b)(ii) shall be treated as 
the surrender of all rights under the policy for the purposes of section 484(1)(a)(i) of ITTOIA 
2005.]° 

(8) Where there are in force relevant insurances within the meaning given by section 552A of the 
Taxes Act then, so far as they consist of policies of life insurance which are account investments 
...2, they shall be disregarded in calculating the amount or value of gross premiums, for the 
purposes of subsection (4)(4) of that section. 

(9) Any form prescribed by the Board for the purposes of these Regulations shall provide for a 
declaration that all the particulars given in the form are correctly stated. to the best of the 
knowledge and belief of the person concerned. 


(10) No obligation as to secrecy imposed by statute or otherwise shall preclude the Board from 
disclosing to an account manager’ or account investor that any provision of these Regulations 
has not been satisfied or that relief has been given or claimed in respect of investments under an 
account. yas) 


Commentary—Simon's Taxes E3.337. 


SIS 


1998/1870 reg 35 Statutory Instruments 1033¢ 


Amendments—! Para (6) substituted by the Individual Savings Account Gdangn dene) Regulations, SI 2002/453 regs 3, ¢ 
with effect from 6 April 2002 for the tax year 2002-03 and subsequent tax y 
? Words in paras (6)(a), (8) revoked by the ISA (Amendment No 2) Reaulatichs SI 3004/2996 regs 2, 20, 21 with effect from 
6 April 2005. 
* Words in paras (5)(a), (6)(a) and whole of para (7), substituted, by the Individual Savings Account (Amendment 
Regulations, SI 2008/704 regs 2, 16 with effect from 6 April 2008 immediately after the ISA (Amendment) Regulations 
SI 2007/2119 come into force. 


[Application of the provisions of Chapter IT of Part XIII of the Taxes Act [and of Chapter 9 of 
Part 4 of ITTOIA 2005 /# to policies where an investor ceases to be or was not entitled to relief 
from tax 

36— (1) This paragraph applies to a case where— 
(a) an event specified in regulation 9(8) has occurred in relation to a policy of life insurance 
and 
(b) a termination event within the meaning given by regulation 9(7) occurs in relation to tha 
policy. 
(2) Where— 
(a) there is a case to which paragraph (1) applies, and 
(b) a chargeable event in relation to the policy, [falling within section 484(1) of ITTOIA 
2005}*, has occurred prior to the time at which the termination event mentioned in para 
graph (1)(6) occurs, 
the account investor shall cease to be, and shall be treated as not having been, entitled to relie 
from tax under regulation 2 2(1)(a) )(v), in respect of gains treated as arising on the occurrence o 
any chargeable event mentioned in sub-paragraph (6). 


(3) The provisions of Chapter II of Part XIII of the Taxes Act [and of Chapter 9 of Part 4 0 
ITTOIA 2005} shall apply, in a case to which paragraph (1) applies, to— 

(a) the termination event mentioned in paragraph (1)(b), and 

(b) any chargeable event mentioned in paragraph (2)(d), 


with the modifications provided for in regulation 35(7) and paragraphs (4) to (7) of thi: 
regulation, and the account investor and the account manager shall account to the Board i 
accordance with this regulation for tax from which relief under regulation 22(1)(a)(v) has beer 
given on the basis that the account investor was so entitled, or in circumstances such that th 
account investor was not so entitled. 


[(4) Section 530 of ITTOIA 2005 does not apply to a gain in a case in which paragraph (1 
applies. 

(5) Relief under [section 535 of ITTOIA 2005}* shall be computed as if paragraph (4) had no 
been enacted. 


[(6) In section 552 of the Taxes Act— 


(a) in subsection (1)(b) for the words 
investor”; 
(b) in subsection (3)— 
(i) in the words “(or, where the appropriate policy holder is a company, the correspondin; 
financial year)” shall be omitted;* 
(ii) for the words “the name and address of the appropriate policy holder” there shall bi 
substituted “the name and address of the account investor”; 
(iii) the words “and the corresponding financial year,” shall be omitted;? 
(c) in subsection (5)— 
_(i) for the words “the appropriate policy holder” there shall be substituted “the accoun 
investor”; 
(11) sub-paragraph (4)(ii) shall be omitted; 
(iii) paragraph (c) shall be omitted; 
(iv) in paragraph (d) the words “except where paragraph (c) above apples” shall be 
omitted; and 
(v) paragraph (f) shall be omitted; 
(d) in subsection (6)— 
(i) paragraph (5) shall be omitted; 
(ii) for paragraph (c) there shall be substituted— 
“(c) if the event is a death, the period of three months beginning with the _receipt o 
written notification of the death;”; 
(iii) after paragraph (c) there shall be inserted— abe 
“(d) [if the event is— Pir) rats 
(i) a termination event, or Wer od wi 
(ii) a chargeable event ‘preceding such'a termination event (as aeatitiid in regula 
tion 36(2) of the Individual Savings Account Regulations 1998), the period of thret 
months beginning with the date on which the insurer received notice-under regula 
tion 9(9)(b) of those Regulations or, if earlier, actual notice of the termination event.]*” 


(e) in subsection (7)— notl2—eumangesito 


“cc 


policy holder” there shall be substituted “accoun 
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(i) in paragraph (a) for the words “assessment, or, where the policy holder is a company, 
the financial year,” there shall be substituted “assessment”; 

(ii) paragraph (b) shall be omitted;* 
(iii) for paragraph (c) there shall be substituted— 


“(c) if the event is a death, the period of three months beginning with the receipt of 
written notification of the death;”; 


(iv) after paragraph (c) there shall be inserted— 
“(ca) [if the event is— 


(i) a termination event, or 
(i) a chargeable event preceding such a termination event (as mentioned in regula- 
tion 36(2) of the Individual Savings Account Regulations 1998), the period of three 
months beginning with the date on which the insurer received notice under regula- 
tion 9(9)(b) of those Regulations or, if earlier, actual notice of the termination event.]”;? 
and 
(v) in paragraph (d) for the words “paragraph (c)” there shall be substituted “paragraph (c) 
or (ca)”; 
(f) in subsection (8)— 
(i) in paragraph (b) for “policy holder” there shall be substituted “account investor in 
TespeCins 
(ii) in paragraph (c) the words from “or” to the end of the paragraph shall be omitted,” 


(g) in subsection (9) the words “or financial year” shall be omitted in each place where they 
occur,? 
(h) in subsection 10— 


(i) before the definition of “amount” there shall be inserted— 


“account investor” has the same meaning as in the Individual Savings Account Regula- 
tions 1998; 


(ii) the definition of “appropriate policy holder” shall be omitted; [and]° 

(iii) the definition of “financial year” shall be omitted’; 

(iv) for the definition of “the relevant year of assessment” there shall be substituted— 
“the relevant year of assessment”, in the case of any gain, means the year of assessment to 
which the gain is attributable;” and? 


(v) after the definition of “section 546 excess” there shall be inserted— 


“termination event” has the same meaning as in the Individual Savings Account Regula- 
tions 1998:”; and 
(i) subsection (11) shall be omitted. ]? ° 


[(6A) In section 552ZA of the Taxes Act— 


(a) in subsection (2)(b) the words “or an assignment” shall be omitted; and 
(b) subsections (3) and (4) shall be omitted.]? 


@) \o2 

(8) The account manager shall account for and pay income tax at the [basic rate]° in force for the 
year of assessment in which the termination event, or the chargeable event mentioned in 
paragraph (2)(b), occurred, as the case may be, and any amount so payable— 


(a) may be set off against any repayment in respect of tax due under regulation 25 or 
regulation 26 and, subject thereto 

(b) shall be treated as an amount of tax due not later than 6 months after the end of the year 
in which the event specified in regulation 9(8) came to the notice of the account manager, and 
(c) shall be payable without the making of an assessment. 


(9) Where tax is charged in accordance with paragraph (3)(a) or (b)— 


(a) an assessment to income tax at the [basic rate]° in force for the relevant year of assessment 
may be made on the account manager or on the account investor, and 

(b) an assessment to income tax at the higher rate within the meaning of section 832(1) of the 
Taxes Act, for that year of assessment, may be made on the account investor, within five years 


after the 3lst January next following that year of assessment, and regulation 28 shall not 
apply.]' 

Commentary—Simon’'s Taxes E3.338. 

Amendments—' This regulation inserted by the Individual Savings Account (Amendment) Regulations, SI 1998/3174 reg 12 
with effect from 6 April 1999. 

2 Para (6) substituted, para (6A) inserted, and para (7) revoked, by the Individual Savings Account (Amendment) 
Regulations, SI 2002/453 regs 3, 5 with effect from 6 April 2002 for the tax year 2002-03 and subsequent tax years. 

3 Words in para (6) substituted by the Individual Savings Account (Amendment No. 3) Regulations, SI 2002/3158 reg 8 with 
effect from 8 January 2003. { . 

4 Words in heading and paras (2)(b), (5) substituted, words in para (3) inserted, and para (4) substituted, by the Individual 
~ Savings Account (Amendment) Regulations, SI 2008/704 regs 2, 17 with effect from 6 April 2008 immediately after the 
ISA (Amendment) Regulations, SI 2007/2119 come into force. ; 

5 In para (6), sub-paras (b)(i), (iii), (e)(i), (Gi), (g) revoked, in sub-para (/)(ii) word “and” inserted, sub-para (h)(iii), (iv) 
revoked, sub-para (i) and preceding word “and” revoked, and in paras (8), (9)(a), words substituted for words “lower 
rate”, by the Individual Savings Account (Amendment No 2) Regulations, SI 2008/1934 regs 2, 6 with effect in relation to 
events occurring on and after 13 September 2007. 
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1998/1871 
Individual Savings Account (Insurance Companies) Regulations 1998 


Revocation—These Regulations lapsed on the repeal of the enabling authority by FA 2007 ss 38(1), 114, Sch 7 paras 2, 55, 
Sch 27 Pt 2(7), for periods of account of insurance companies beginning on or after’ I January 2007, subject to 
transitional provisions in Sch 7 Pt 2 thereto. 


1998/2620 
Finance Act 1995, Section 139(3), (Appointed Day) Order 1998 


Made by the Treasury under FA 1995 s 139(3) and FA 1998 Sch 8 para 7 


Madey; (2001 enoijehrmod. jaueod canes? igubivines GGfaben 199s, 
Commentary—Simon’'s Taxes E5.501, E5.502. 
1 This Order may be cited as the Finance Act 1995, Section 139(3), (Appointed Day) 
Order 1998. 
2 The day appointed for the purposes of sub-paragraphs (2) and (3)(b) of paragraph 3 of 
Schedule 27 to the Finance Act 1995 is 23rd November 1998. 
3 The day appointed for the purposes of paragraphs 1, 2, 3(1) and 4 to 7 of Schedule 27 to the 
Finance Act 1995 is Ist August 1999. 


4 Certificates under section 561 of the Income and Corporation Taxes Act 1988 which have been 
issued or renewed before the date on which this Order is made, for periods ending on or after the 
day appointed in paragraph 3 of this Order, shall cease to have effect at the end of the day 
preceding that appointed day. 


1998/3081 
Controlled Foreign Companies (Excluded Countries) Regulations 1998 


Made by the Commissioners of Inland Revenue under TA 1988 s 748(1)(e) and TA 1988 


s (1A) 
Made... . . 2. . ss 89 December 1998 
Laid before the House of Commons...» .. 10 December 1998 
Coming into force wo. . . . . . . . eR SNORNDEederAbEnwyiyos 


Commentary—Simon's Taxes D4.362. 
Press releases etc—IR 5-10-93 (non-statutory excluded countries list for accounting periods ending before1 July 1999). 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Controlled Foreign Companies, (Excluded 
Countries) Regulations 1998, shall come into force on 31st December 1998, and shall have effect 
with respect to any appropriate accounting period of a relevant company. 
(2) In this regulation— 
“appropriate accounting period” means an accounting period ending on or after the day to be 
appointed under section 199 of the Finance Act 1994 (corporation tax Self-assessment); 
“relevant company” means a company resident in the United Kingdom that had a relevant 
interest in a controlled foreign company at any time during an accounting period of the 
controlled foreign company ending in an appropriate peace period of the relevant 
company; 
“relevant interest” shall be construed in accordance with section 752A of the Taxes Act. 


Note—The day appointed for the purpose of “appropriate accounting period” in reg | is I July 1999 by virtue of FA 1994 
s 199 (Appointed Day) Order SI 1998/3173 art 2. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“controlled foreign company” shall be construed in accordance with section 7412) of the 
Taxes Act; 

“gains” in relation to a controlled foreign company means any gains of that company other 
than a gain accruing to the company on a disposal of an asset which, on the assumption 
that the company was within the charge to corporation tax, would have fallen to be treated 
asa chargeable gain and would not have been taken into account as a receipt 11 computing 
the company’s income or profits or gains or losses for the purposes of the Income Tax Acts; 

“insurance company” means a company carrying on [the business of effecting or carrying out 
contracts which fall within Part I or U1 of Schedule 1 to the Financial tise and Markets 
Act 2000 (Regulated Activities) Order 2001]'; If ioumel 2 

“Schedule 1” and “Schedule 2” mean Schedule 1 and Saas 2 “respectively ti these 


Regulations; I, eaoitabng a (geiombord ac) 1 
“section 748(1)(e)” means section 748(1)(e) of the Taxes Act; hd eganq-duas(e) grag 
“the Taxes Act” means the Income and Corporation Taxes Act 1988. (A) A) fon dh fc ‘ ide 


(2) For the purposes of these Regulations a company is resident in a ante if-seirusm0 atoove 
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(a) by reason of the law of that territory relating to domicile, residence or place of 
management, the company is liable to tax in that territory, or 

(b) if there is either no such law or such law does not apply to the company, the company is 
[incorporated in that territory and liable to tax in that territory on its profits;]? 

and references in these Regulations to the territory of residence of a company shall be construed 

accordingly. 

(3) For the purposes of these Regulations a controlled foreign company is resident in a territory, 

within the meaning of paragraph (2), in an accounting period only if it is so resident throughout 

that accounting period. 

(4) References in these Regulations to a branch or agency of a controlled foreign company are 

references to a branch or agency situated in a territory other than the territory of residence of 

the controlled foreign company. 

Amendments—' In para (1), words in definition of “insurance company” substituted by the Financial Services and Markets 
Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 art 180 with effect from 1 December 2001, 
immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and 
SI 2001/3629 Pts | and 2). 

? Words in para (2)(4) substituted by the Controlled Foreign Companies (Excluded Countries) (Amendment) Regulations, 
SI 2005/185 regs 2, 3 with effect from 31 March 2005. This amendment has effect in relation to accounting periods of 
companies resident outside the United Kingdom beginning on or after 3 December 2004. 

However, where an accounting period of a company resident outside the United Kingdom— 
(a) would, without amendment, have ended on or after 2 December 2004; but 
(b) is amended on or after that date so as end before that date 


an accounting period of the company shall, for the purposes of these regulations, be treated as having ended on that 
date: SI 2005/185 reg 6. 


Limitation on apportionment of chargeable profits of a controlled foreign 
company—specified territories 
3 The territory in which a controlled foreign company is required to be resident as respects an 
accounting period for the purposes of section 748(1)(e) is— 


(a) as respects an accounting period beginning before 9th July 1998, any territory specified in 
Part I or in Part II of Schedule 1; 
(b) as respects an accounting period beginning on or after that date, any territory specified in 
Part I or in Part I of Schedule 2. 


Limitation on apportionment of chargeable profits of a controlled foreign company—conditions 
to be satisfied 

4— |(A1) Paragraph (A2) specifies the condition which is required to be satisfied as respects an 
accounting period by a controlled foreign company, wherever, it is resident in that accounting 
period.] 
{(A2) The condition specified in this paragraph is that, during the accounting period, the 
company has not been involved in a scheme or arrangement the purpose, or one of the main 
purposes, of which is to achieve a reduction in United Kingdom tax. 
In this paragraph— 

“arrangement” means an arrangement of any kind, whether in writing or not; and 

“United Kingdom tax” means corporation tax or any tax chargeable as if it were corporation 

tax.]! 
(1) Paragraph (2) specifies the condition which is required to be satisfied as respects an 
accounting period, for the purposes of section 748(1)(e), by a controlled foreign company which 
is resident in a territory specified in Part I of Schedule 1 or, as the case may be, in Part I of 
Schedule 2, in that accounting period. 
(2) The condition specified is that the requirement with respect to the controlled foreign 
company’s income and gains specified in regulation 5 is satisfied by the controlled foreign 
company in relation to that accounting period. 
(3) Paragraph (4) specifies the conditions which are required to be satisfied as respects an 
accounting period, for the purposes of section 748(1)(e), by a controlled foreign company which 
is resident in a territory specified in column, | of Part II of Schedule | or, as the case may be, in 
column | of Part II of Schedule 2, in that accounting period. 
(4) The conditions specified in this paragraph are that the controlled foreign company— 

(a) satisfies the requirement with respect to its income and gains specified in regulation 5 in 

relation to that accounting period, and 

(b) at no time during that accounting period— 

(i) is entitled to any tax exemption, tax reduction or other benefit, or 
(ii) falls within any condition, 

specified in column 2 of Part II of Schedule 1 or, as the case may be, in column 2 of Part II of 
Schedule 2, opposite the specification of the territory in which the controlled foreign company is 
resident. 


Amendments—! Paras (A1), (A2) inserted by the Controlled Foreign Companies (Excluded Countries) (Amendment No 2) 
Regulations, SI 2005/186 reg 2 with effect from 31 March 2005. This amendment has effect in relation to accounting 
periods of companies resident outside the United Kingdom beginning on or after that date. 

_ However, where an accounting period of a company resident outside the United Kingdom— 
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(a)would, without amendment, have ended on or after 31 March 2005, but 

(b)is amended on or after that date so as to end before that date, 

an accounting period of the company shall, for the purposes of these regulations, be treated as having ended on that 
date: SI 2005/186 reg 3. 


Income and gains requirement 


5— (1) The requirement with respect to the income and gains of a controlled foreign company as 
respects an accounting period is that the amount of its non-local source income arising in that 
accounting period does not exceed whichever is the greater of— 


(a) £50,000 or, where that accounting period is less than twelve months in duration, that 
amount proportionately reduced, and 

(6) an amount equal to ten per cent of its commercially quantified income arising in that 
accounting period. 


(2) In paragraphs (1) and (3) “commercially quantified income” means the amount of profits of 
the controlled foreign company before tax, determined in accordance with generally accepted 
accounting standards other than an equity basis of accounting, [subject to the qualifications in 
paragraphs (2A) and (2C)]!. 


[((2A) In computing a controlled foreign company’s commercially quantified income capital 
profits and losses shall be disregarded.]! . 


[(2B) Paragraph (2C) applies if a controlled foreign company— 


(a) has invested, whether directly or indirectly, in an entity which is not a company, but is 
engaged in economic activity; 

(b) is capable of exercising control over the entity; and 

(c) the entity receives, whether directly or indirectly, at least 50 per cent. of its commercially 
quantified income, computed in accordance with paragraphs (2) and (2A) above from bodies 
which are associated or connected with the company, the reference to paragraph (2C) in 
paragraph (2) being disregarded for this purpose.]' 


[((2C) Where this paragraph applies, that part of the income and gains of the entity mentioned in 
paragraph (2B)(a), which bears to the whole the same proportion as the extent of control, 
determined in accordance with regulation 7(1A) below, bears to the whole (“the controller’s 
share’), shall be treated, for the purposes of these Regulations, as the income and gains of the 
controlled foreign company by which the entity is controlled (if not already included in that 
income or those gains).]! 


(3) Subject to [paragraphs (3A) to (4) (special rules about connected persons and about banks 
and insurance companies)]', for the purposes of paragraph (1) the amount of a controlled 
foreign company’s non-local source income arising in an accounting period is the aggregate of 
the following amounts, namely— 


(a) the gross amount of income consisting of distributions recognised as income in comput- 
ing the commercially quantified income of that company for that period from the profits of 
companies not resident in the territory of residence of that company, other than branch or 
agency income; 

(b) the gross amount of income and gains recognised as income in computing the commer- 
cially quantified income of that company for that period and deriving from loans to, or 
deposits with, persons not resident in the territory of residence of that company, or branches 
or agencies situated outside that territory of companies resident in that territory, other than 
branch or agency income and gains; 

(c) the gross amount of income and gains recognised as income in computing the commer- 
cially quantified income of that company for that period in relation to royalties payable by 
persons not resident in the territory of residence of that company, or by branches or agencies 
situated outside that territory of companies resident in that territory, other than branch or 
agency income and gains; 

(d) the gross amount of income and gains recognised as income in computing the commer- 
cially quantified income of that company for that period in relation to premiums and rents 
payable in respect of property situated outside the territory of residence of that company by 
persons not resident in that territory, or by branches situated outside that territory of 
companies resident in that territory, other than branch or agency income and gains; 

(e) the amount of any branch or agency income and gains recognised as income in computing 
the commercially quantified income of that company for that period, calculated in accordance 
with regulation 6; 

(f) the gross amount of any income not falling within any of sub-paragraphs (a) ‘to (e) above 
that is recognised as income in computing the commercially quantified income of that 
company for that period and does not constitute income which either— i | 


(i) is treated under the laws of the territory of residence of that glimniponige accruing or 
arising in, or derived from, that territory, or 

(11) where there are no laws of that territory treating that income as accruing or arising in, 
or derived from, that territory or another territory, would be treated as accruing. or arising: 
in, or derived from, that territory if there were such laws in force in that territory and those | 
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laws were identical to the laws of the United Kingdom treating income as accruing or 
arising in, or derived from, a territory for the purposes of the Corporation Tax Acts, and 
which 

(ili) in either case is within that territory’s charge to tax. 


[(3A) Where a controlled foreign company— 


(a) has entered into one or more transactions with one or more connected or associated 
persons; 

(b) the value to the company of that transaction, or the aggregate value to the company of all 
of those transactions, exceeds fifty per cent. of the commercially quantified income of the 
company; and 

(c) the income and gains arising to, or the expenditure incurred by, the connected or 
associated person as a result of that transaction is taken into account— 


(i) in computing the company’s profits for tax purposes in the territory in which resides 
but not in computing its chargeable profits, or 

(ii) in computing the company’s chargeable profits, but not in computing its profits for tax 
purposes in the territory in which it resides; paragraph (3B) applies.]' 

[(3B) If this paragraph applies— 
(a) the income and gains to which paragraph (3A)(c) applies shall be treated as non- local 
source income of the controlled foreign company; and 
(b) an amount equal to which paragraph (3A)(c) applies shall be treated as non-local source 
income (and accordingly added to the amounts produced by sub-paragraphs (a) to (f) of 
paragraph (3) for the purpose of computing the amount of non-local source income).]! 

(4) Where— 
(a) the controlled foreign company concerned is an institution carrying on the business of 
banking, or an assurance company, and 
(b) income of that company falling within any of sub-paragraphs (a) to (d) of para- 
graph (3)— 

(i) is an integral part of income arising or accruing to the company from the trade of 
banking or insurance carried on by the company, being income which, if the company were 
resident in the United Kingdom, would be income arising to the company from a trade for 
the purposes of the Corporation Tax Acts, and 
(11) is within the charge to tax of the territory of residence of that company, 


the aggregate amount of that income shall be disregarded in computing the aggregate amount of 

the company’s non-local source income. 

Amendments—! Words in paras (2), (3) substituted, and paras (2A)-(2C), (3A), (3B) inserted, by the Controlled Foreign 
Companies (Excluded Countries) (Amendment) Regulations, SI 2005/185 regs 2, 4 with effect from 31 March 2005, This 
amendment has effect in relation to accounting periods of companies resident outside the United Kingdom beginning on 
or after 3 December 2004. 

However, where an accounting period of a company resident outside the United Kingdom— 

(a) would, without amendment, have ended on or after 2 December 2004; but 

(b) is amended on or after that date so as to end before that date, 
an accounting period of the company shall, for the purposes of these regulations, be treated as having ended on that 
date: SI 2005/185 reg 6. 


Branch or agency income and gains 


6— (1) The amount of any branch or agency income and gains as mentioned in regula- 
tion 5(3)(e) is— 
(a) where the conditions specified in paragraph (2) are satisfied with respect to the branch or 
agency for the accounting period concerned, the amount (being not more than 10 per cent of 
the net amount of the profits of that branch or agency for that period) by reference to which 
the condition specified in sub-paragraph (d) of that paragraph 1s satisfied by that branch or 
agency; 
(b) where the conditions specified in paragraph (2) are not satisfied with respect to the branch 
or agency for the accounting period concerned, the net amount or, where paragraph (3) 
applies, the gross amount of the branch or agency income and gains for that accounting 
period. 
(2) The conditions specified in this paragraph are that— 
(a) the branch or agency is situated in a territory specified in Part I or in Part I of Schedule | 
or, as the case may be, in Part I or in Part Il of Schedule 2, and where the territory is one 
specified in Part I of Schedule 1 or in Part Il of Schedule 2, at no time during the accounting 
period— 
(i) is entitled to any tax exemption, tax reduction or other benefit, or 
(ii) falls within any condition, 
specified in column 2 of that Part opposite the specification of that territory; 
(b) the profits of the branch or agency are within the charge to tax of that territory; 


(c) the profits attributed to the branch or agency for tax purposes in that territory are those 
which it might be expected to make if it were a distinct and separate enterprise from the 
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company of which it is a branch or agency, engaged in the same or similar activities under the 
same or similar conditions and dealing wholly independently with the company of which it is 
a branch or agency; 

(d) not more than 10 per cent of the net amount of the profits of the branch or agency for the 
accounting period would, on the assumption that the branch or agency was nota branch or 
agency of the controlled foreign company but a separate controlled foreign company, be 
attributable to the aggregate of the gross amounts of any income and gains falling within any 
of sub-paragraphs (a) to (d) of regulation 5(3) and arising outside the territory in which the 
branch or agency is situated; 

(e) amounts falling to be deducted in computing the taxable profits of the branch or agency. 
being amounts which are paid to, or are in respect of costs incurred by, the head office of the 
company of which it is a branch or agency, either— 


(i) are liable to tax, or are disallowed as an expense, in the territory of residence of that 
company, or 

(ii) where that company is liable to tax in its territory of residence in respect of the whole 
of its profits wherever arising, are not allowed as a deduction in computing the taxable 
profits of that company except where the amount in question is paid by that company to 
another person. 


(3) This paragraph applies to a case where the net amount of the income and gains referred to in 
paragraph (1) in the accounting period concerned does not exceed an amount which would be 
equal to the aggregate of the gross amounts of any income and gains falling within any of 
sub-paragraphs (a) to (d) of regulation 5(3) in that period if branch or agency income and gains 
fell within those sub-paragraphs. 


Interpretation of regulations 5 and 6 


7— (1) In regulation 5(2) “capital profits or losses” means profits or losses arising in relation to 
chargeable assets. 


[(1A) For the purposes of regulation 5(2B) a company (“C”) is capable of exercising control over 
another entity— 


(a) where C is entitled to a share of more than one half of the assets, or more than one half of 
the income of the entity; or 

(b) where, if the entity were a company and C were resident in the United Kingdom, C would 
be treated as having control of it for the purposes of Chapter 4 of Part 17 of the Taxes Act 
(tax avoidance: controlled foreign companies).]? 


(2) In regulations 5(3) and 6 references to “branch or agency income” or to “branch or agency 
income and gains” are references to income and gains that— 


(a) arise in or are derived from any branch or agency of a controlled foreign company, and 
(b) fall within sub-paragraph (e) of regulation 5(3) in the accounting period concerned. 

(3) In regulation 5(3)— 
(a) the reference to “the gross amount” of any income in sub-paragraphs (a) and (/) are 
references to the amount of that income before deduction of expenses or reserves; 
(b) the reference to “the gross amount” of any income and gains in sub-paragraph (b) is 2 
reference to the amount of that income and those gains found— 


(1) after excluding any gain or loss arising on any loan or deposit referred to in that 
sub-paragraph which is offset by a loss or gain on a contract ancillary to that loan o1 
deposit which [is a derivative contract], and 
(ii) after deducting any exchange losses attributable to the loans or deposits referred to in 
that sub-paragraph to the extent that those losses have not already been excluded by virtue 
of paragraph (i) above, but 
(iti) before deducting other expenses or reserves; 

(c) the references to “the gross amount” of any income and gains in sub-paragraphs (c) and 
(d) are references to the amount of that income and those gains found after deducting any 
exchange losses attributable to the royalties, premiums or rents referred to in those sub- 
paragraphs but before deducting other expenses or reserves; 


and the references to “the gross amounts” in regulation 6(2)(d) and (3) shall be construed 
accordingly. 


(4) In regulation 5(3) references to persons not resident in the territory of residence of a 
controlled foreign company do not include references to a company not S0- resident in 
circumstances where— 
(a) the branch or agency of the company is situated in that territory, and iz), 
(b) the transaction giving rise to the income and gains in question of the controlled foreign 
company is made with that branch or agency. 
(5) In regulation 6(1)(b) the reference to the gross amount of 1 income and gains i is a reference to 
the amount of that income or of those gains before deduction of expenses or reserves. 


(6) In regulation 6(1)(4) the reference to “the net amount” of the branch or agency income and 
gains, and in regulation 6(2)(d) the reference to “the net amount” of the profits of the branch o1 
agency concerned, are references to the amount of that income, or of those profits, after 
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deduction of expenses but before tax, as determined in accordance with a generally accepted 
method of accounting for profits of branches or profits of agencies of companies. 

(7) In paragraph (1) of this regulation a “chargeable asset” is any asset in the case of which one 
of the following conditions is satisfied, that is to say— 


(a) a gain accruing to the company on a disposal of that asset on or after the date of coming 
into force of these Regulations would, on the assumption that the company was within the 
charge to corporation tax, have fallen to be treated in relation to the company as a chargeable 
gain and would not have been taken into account as a receipt in computing the company’s 
income or profits or gains or losses for the purposes of the Income Tax Acts; 
(b) a chargeable gain or allowable loss would, on the assumption mentioned in sub-paragraph 
(a), be deemed to have accrued to the company on any disposal of that asset on or after the 
date mentioned in that sub-paragraph. 
(S) In paragraph (3)(b)(i) of this regulation— 
“qualifying company’ — 
(a) as respects a contract falling within section 126(1) of the Finance Act 1993, has the 
meaning given by section 152 of that Act; 
(b), as respects a contract falling within section 147(1) of the Finance Act 1994, has the 
meaning given by section 154 of that Act; 


“qualifying contract” means a contract falling within section 126(1) of the Finance Act 1993 or 


section 147(1).of the Finance Act 1994, as the case may be, other than a contract which, in the 
case of branch or agency income or gains which would be income or gains falling within 
sub-paragraph (b) of regulation 5(3) if branch or agency income and gains fell within that 
sub-paragraph, is not entered into by the branch or agency concerned. 


Amendments—! In para 3(b)(i), words substituted for the words “would be a qualifying contract if the company were a 
qualifying company”, and para (8) revoked, by the Controlled Foreign Companies (Excluded Countries) (Amendment) 
Regulations, SI 2002/1963 with effect for accounting periods beginning after 30 September 2002. 

? Para (1A) inserted by the Controlled Foreign Companies (Excluded Countries) (Amendment) Regulations, SI 2005/185 
regs 2, 5 with effect from 31 March 2005. This amendment has effect in relation to accounting periods of companies 


resident outside the United Kingdom beginning on or after 3 December 2004. 


However, where'an accounting period of a company resident outside the United Kingdom— 


(a) would, without amendment, have ended on or after 2 December 2004; but 


(b) is amended on or after that date so as to end before that date, 
an accounting period of the company shall, for the purposes of these regulations, be treated as having ended on that 


date: SI 2005/185 reg 6. 


SCHEDULE 1—REGULATIONS 3, 4 AND 6(2)(A) 
ACCOUNTING PERIODS BEGINNING BEFORE 9TH JULY 1998 


PART I 


SPECIFIED TERRITORIES 


Australia Germany Papua New Guinea 
Austria Ghana Poland 
Bangladesh Honduras Romania 
Bolivia Hungary Senegal 
Botswana Iceland Sierra Leone 
Brazil India Slovak Republic 
Canada Indonesia Solomon Islands 
Colombia Ivory Coast South Africa 
Czech Republic Japan Spain 
Denmark Korea, Republic of Swaziland 
Dominican Republic Lesotho Sweden 
Falkland Islands Malawi Trinidad and Tobago 
Fiji Mexico >. Turkey 
Finland New Zealand Zambia 
France _ Nigeria Zimbabwe 
Gambia Norway 

PART II 


SPECIFIED TERRITORIES WITH QUALIFICATIONS 


Argentina Companies obtaining exemption from tax on income from transactions, 
i bos activities or operations carried on in, or from goods located in, tax free areas 
in accordance with Law 19640 of 16th May 1972. 
Belgium / 1 Companies which are regarded as Foreign Sales Corporations in 
( t section 922(a) of the United States Internal Revenue Code 1954 and which 


accordingly qualify for reduced Belgian taxation: 
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Brunei 
Bulgaria 


Chile 


China 


Egypt 
Faroe Islands 


Greece 


Ireland 


Italy 
Kenya 


Luxembourg 


Malaysia 


Malta 


Morocco 
Netherlands 


Pakistan 


Philippines 


2 Companies approved under Royal Decree No 187 of 30th December 1982 
as Co-ordination Centres. 


Companies qualifying as “pioneer companies” under the Investment 


Incentives Enactment 1975. 


Any company obtaining a tax benefit under Article 111 of Decree 56 of 9th 
January 1989 (Free Zone legislation). 

Companies obtaining exemption from tax under Law 16,441 of Ist March 
1966 on income from property located in the Department of Isla da Pascua 
or from activities developed in that Department. 

Companies deriving income in or from the Hong Kong Special 
Administrative Region and submitting tax returns to the authorities of that 
Region. 

Companies which do not fall within the scope of Article 111, Book 2 of Law 
157 of 1981 because they do not operate in Egypt. 

Companies deriving interest from Faroese financial institutions from which 
tax is deducted at source under Law 4 of 26th March 1953. 

1 Companies whose profits are exempt from tax under Article 6(2)(c) of Law 
3843/1958 (profits from the operation of ships under the Greek flag). 


2 Companies having profits exempt from company income tax by virtue of 
Article 25 of Law 25/1975 or by virtue of Law 89/1967 (profits from shipping 
and associated activities). 

1 Companies obtaining relief or exemption from tax under Chapters 1 and 2 
of Part 14 of the Taxes Consolidation Act 1997. 


2 Holding companies having income exempted from tax under section 44 in 
Chapter 3 of Part 3 of the Taxes Consolidation Act 1997, 

Companies benefiting from paragraphs 12 to 14 of Article 11 of Law 413 of 
30th December 1991 (Trieste Free Zone Financial and Insurance Centre). 
Companies having income exempted from tax under paragraph 11 of 
Schedule | to the Income Tax Act 1973. 

1 Companies obtaining any special tax benefit under the Law of 31st July 
1929, the decree of 17th December 1938 or the Grand Ducal Regulation of 
29th July 1977 (holding companies). 

2 Any reinsurance company established in Luxembourg requiring 
authorisation under Article 92 of the Law of 6th December 1991. 

1 Companies exempt from tax in accordance with section 54A of the Income 
Tax Act 1967 (shipping). 

2 Companies subject to tax at 5 per cent in accordance with sections 60A and 
60B of the Income Tax Act 1967 (inward reinsurance and offshore 
insurance), 

3 Companies deriving dividends from a company or companies deriving 
income from one or more of the activities referred to in paragraphs | and 2 
above. 

4 Companies obtaining a tax benefit under the Offshore Companies Act 
(Island of Labuan) 1990. 

1 Companies entitled to exemption or relief from tax under section 11(2) of 
the Income Tax Act 1948. 

2 Companies obtaining exemption from tax under section 86 of the 
Merchant Shipping Act 1973. 

3 Companies obtaining exemption or relief from tax under section 30 of the 
Malta International Business Activities Act 1988. 


4 Companies obtaining exemption or relief from tax under section 18 of the 
Malta Freeports Act 1989. 

Companies receiving a tax benefit under Law 58-90 of 1992 (offshore 
financial centres). ) 


Companies which are regarded as Foreign Sales Corporations under 
section 922(a) of the United States Internal Revenue Code 1954. 


{ 


under paragraph 139 in Part lof the second Schedule to the Income Tax 

Ordinance 1979. 

1 Companies authorised under Presidential Decree 1034 of 30th September | 

1976, or under Presidential Decree 1035 of 30th September 1976, to operate 

an offshore Banking Unit or a Foreign Currency eae — as defined in 

those Decrees. 

2 Companies receiving interest on deposits with a Ronsitel icin Deposit 

Unit, or other interest subject to the reduced rates of tax under section 21(D) 

of the National Internal Revenue Code 1997. )OUUB | 
| 
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Portugal 


Puerto Rico 


Singapore 


Sri Lanka 


CFC (Excluded Countries) Regs 1998 1998/3081 Sch 2 
Companies obtaining tax benefits under Decree Law 502/85 of 30th 
December 1985, Articles 41 and 51(g) of the Tax Benefits statute (EBF) 
approved by Decree Law 215/90 of 31st August 1989 (free zone in Madeira), 
or Decree Law 501/85 of 28th December 1985 as implemented by Decree 
Law 63/87 of 5th February 1987 (free zone in the Azores). 

1 Companies obtaining a tax benefit under section 2(0) of the Industrial 
Incentive Act 1978 (designated service industries). 

2 Companies obtaining a tax benefit under section 25 of the International 
Banking Centre Regulatory Act 1989 (International Banking Entities). 

1 Any company obtaining tax concessions under Ministry of Finance 
Regulations pursuant to section 43A, and sections 43C to 43J, of the Income 
Tax Act. 

2 Companies obtaining exemption from tax on the income of a shipping 
enterprise in accordance with section 13A of the Income Tax Act. 

3 Companies obtaining relief from tax in accordance with sections 45 to 55 
(international trade incentives), and sections 75 to 84 (warehouse and service 
incentives), of the Economic Expansion Incentives (Relief from Income Tax) 
Act. 

4 Companies deriving dividends from a company or companies deriving 
income from one or more of the activities falling within paragraphs | to 3 
above. 

Companies obtaining relief or exemption from income tax under any of the 


following provisions of the Inland Revenue Act 1979— 
section 8(c)(iv) (foreign currency banking units); 
sections 10(d) and 15(4) (income derived from approved bank 


(a) 


(e) 


Tanzania 


accounts); 


section 10(e) (interest of newly resident companies); 
section 15(cc) (services rendered outside Sri Lanka); 
section 15(p) (re-export of approved products). 


of the Income Tax Act 1973. 


Thailand 


Tunisia 


Companies relieved or exempted from income tax under section 15(1) or (1A) 


Companies obtaining a tax benefit under Royal Decree 280 of 22nd 
September 1992 (offshore banking units). 
Companies obtaining exemption from, or reduction of, tax under Law 76-63 


of 12th July 1976 (financial and banking institutions dealing with 
non-residents). 


United States 


Internal Revenue Code 1954. 


Domestic International Sales Corporations as defined in section 992(a) of the 


SCHEDULE 2—REGULATIONS 3, 4 AND 6(2)(A) 
ACCOUNTING PERIODS BEGINNING ON OR AFTER 9TH JULY 1998 


PART I 

SPECIFIED TERRITORIES 
Australia Gambia 
Austria Germany Papua New Guinea 
Bangladesh Ghana Poland 
Bolivia Honduras Romania 
Botswana Iceland Senegal 
Brazil India Sierra Leone 
Bulgaria Indonesia Slovak Republic 
Canada Ivory Coast Solomon Islands 
Colombia Japan South Africa 
Czech Republic Korea, Republic of Swaziland 
Denmark Lesotho Sweden 
Dominican Republic Malawi Trinidad and Tobago 
Falkland Islands ‘Mexico Turkey 
Fyi New Zealand Zambia 
Finland Nigeria Zimbabwe 
France Norway 
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Argentina 


Belgium 


Brunei 


Chile 


China 


Egypt 
Faroe Islands 


Greece 


Hungary 
wae ! 

Italy 
Kenya 


Luxembourg 


Malaysia 


Malta 


Morocco 


Netherlands 


Statutory Instruments 1034( 


PART II 


SPECIFIED TERRITORIES WITH QUALIFICATIONS 


. Companies obtaining exemption from tax on income from transactions, 


activities or operations carried on in, or from goods located in, tax free areas 
in accordance with Law 19640 of 16th May 1972. 

1 Companies which are regarded as Foreign Sales gear e in 

section 922(a) of the United States Internal Revenue Code 1954 and which 
accordingly qualify for reduced Belgian taxation. 

2 Companies approved under Royal Decree No 187 of 30th ibe: 1982 a: 
Co-ordination Centres, 

Companies qualifying as “pioneer companies” under the Investment 
Incentives Enactment 1975. 

Companies obtaining exemption from tax under Law 16,441 of Ist March 
1966 on income from property located in the Department of Isla da Pascua 0 
from activities developed in that Department. 

1 Companies deriving income in or from the Hong Kong Special 
Administrative Region and submitting tax returns to the authorities of that 
Region. 

2 From 20th December 1999, companies deriving income. in or from the 
Macao Special Administrative Region and submitting tax returns to the 
authorities of that Region. 

Companies which do not fall within the scope of Article 111, Book 2 of Law 
157 of 1981 because they do not operate in Egypt. 

Companies deriving interest from Faroese financial institutions from which 
tax is deducted at source under Law 4 of 26th March 1953. 

1 Companies whose profits are exempt from tax under Article 6(2)(c) of Law 
3843/1958 (profits from the operation of ships under the Greek flag). 

2 Companies having profits exempt from company income tax by virtue of 
Article 25 of Law 25/1975 or by virtue of Law 89/1967 (profits from shipping 
and associated activities). 

Companies benefiting from the reduced rate of tax for extra-territorial 
companies under section 19(2) of Act LXXXI of 1996 on Corporate Tax and 
Dividend Tax. 


Companies benefiting from paragraphs 12 to 14 of Article 11 of Law 413 of 
30th December 1991 (Trieste Free Zone Financial and Insurance Centre). 
Companies having income exempted from tax under paragraph 11 of 
Schedule | to the Income Tax Act 1973. 

1 Companies obtaining any special tax benefit under the Law of 31st July 
1929, the decree of 17th December 1938 or the Grand Ducal Regulation of 
29th July 1977 (holding companies). 

2 Any reinsurance company established in Luxembourg requiring 
authorisation under Article 92 of the law of 6th December 1991. 

1 Companies exempt from tax in accordance with section 54A of the Income 
Tax Act 1967 (shipping). 

2 Companies subject to tax at 5 per cent in accordance with sections 60A and 
60B of the Income Tax Act 1967 (inward reinsurance and offshore insurance). 
3 Companies deriving dividends from a company or companies deriving 
income from one or more of the activities referred to in paragraphs | and 2 
above. 

4 Companies obtaining a tax benefit under the Offshore Companies Act 
(Island of Labuan) 1990. 

1 Companies entitled to exemption or relief from tax at the discretion of the 
Minister responsible for finance under section 12(2) of the Income Tax 

Act 1948. 

2 Companies obtaining exemption from tax under section 86 of the Merchant 
Shipping Act 1973. 

3 Companies obtaining exemption or relief from tax under section 30 of the 
Malta International Business Activities Act 1988 or section 30 of the Malta 
Financial Services Centre Act 1988. ~ 

4 Companies obtaining exemption or relief from tax under ae kare 18 of the 
Malta Freeports Act 1989. Iqo7k Tis | 
Companies receiving a tax benefit under Leah 58-90 of 1992 (offshore. 
financial centres). 

1 Companies which are regarded as Foreign Sales Corporations under 
section 922(a) of the United States Internal Revenue Code 1954. SOB 4 
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Pakistan 


Philippines 


Portugal 


Puerto Rico 


Singapore 


Spain 


Sri Lanka 


Tanzania 
Thailand 


Tunisia 
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2 A company (“the first company”) receiving interest, rents or royalties in an 

accounting period directly or indirectly from a Dutch company (“the second 

company’) which is connected with the first company within the meaning of 
section 839 of the Taxes Act, in circumstances where— 

(a) the second company does not satisfy the income and gains requirement 
in regulation 5 as respects its accounting period in which the interest, 
rents or royalties were paid, and 

(b) the aggregate of the non-local source income of the first company in its 
accounting period in question and the interest, rents and royalties 
received by it from the second company in that period exceeds 
whichever is the greater of— 

(i) £50,000 or, where that period is less than twelve months in 
duration, that amount proportionately reduced, and 

(ii) an amount equal to ten per cent of its commercially quantified 
income arising in that period. 

Companies deriving royalties, commissions or fees which are exempt from tax 

under paragraph 139 in Part I of the second Schedule to the Income Tax 

Ordinance 1979. 

1 Companies authorised under Presidential Decree 1034 of 30th September 

1976, or under Presidential Decree 1035 of 30th September 1976, to operate 

an offshore Banking Unit or a Foreign Currency Deposit Unit as defined in 

those Decrees. 

2 Companies receiving interest on deposits with a Foreign Currency Deposit 

Unit, or other interest subject to the reduced rates of tax under section 27(D) 

of the National Internal Revenue Code 1997. 

Companies obtaining tax benefits under Decree Law 502/85 of 30th 

December 1985, Articles 41 and 51(g) of the Tax Benefits statute (EBF) 

approved by Decree Law 215/90 of 31st August 1989 (free zone in Madeira), 

or Decree Law 501/85 of 28th December 1985 as implemented by Decree Law 

63/87 of Sth February 1987 (free zone in the Azores). 

1 Companies obtaining a tax benefit under section 2(0) of the Industrial 

Incentive Act 1978 (designated service industries). 

2 Companies obtaining a tax benefit under section 25 of the International 

Banking Centre Regulatory Act 1989 (International Banking Entities). 

1 Any company obtaining tax concessions under Ministry of Finance 

Regulations pursuant to section 43A, and sections 43C to 43K, of the Income 

Tax Act. 

2 Companies obtaining exemption from tax on the income of a shipping 

enterprise in accordance with section 13A of the Income Tax Act. 

3 Companies obtaining relief from tax in accordance with sections 45 to 55 

(international trade incentives), and sections 75 to 84 (warehouse and service 

incentives), of the Economic Expansion Incentives (Relief from Income Tax) 

Act. 

4 Companies deriving dividends from a company or companies deriving 

income from one or more of the activities falling within paragraphs | to 3 

above. 

1 Companies which are registered in the official register of the Canary Islands 

Special Zone (Zona Especial Canaria) established under Law 19/1994 and 

which benefit from the special low tax rate applied to such companies. 

2 Companies benefiting from the alternative taxation regime for co-ordination 

centres established by the provincial governments of the Basque Country 

under laws pursuant to Norma Foral 3/1996 of 26th June 1996, Norma Foral 

7/1996 of 4th July 1996, and Norma Foral 24/1996 of Sth July 1996. 

Companies obtaining relief or exemption from income tax under any of the 

following provisions of the Inland Revenue Act 1979— 


(a) ~ section 8(c)(iv) (foreign currency banking units); 


(b) sections 10(d) and 15(b) (income derived from approved bank accounts); 
(c) section 10(e) (interest of newly resident companies); 

(d) section 15(cc) (services rendered outside Sri Lanka); 

(e) section 15(p) (re-export of approved products), 

Companies relieved or exempted from income tax under section 15(1) or (1A) 
of the Income Tax Act 1973. 

Companies obtaining a tax benefit under ined Decree 280 of 22nd 
September, 1992 (offshore banking units). 


_ Companies obtaining exemption from, or reduction of, tax under Law 76-63 
‘of 12th July 1976 (financial and banking institutions dealing with 


non-residents). 
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United States Domestic International Sales Corporations as defined in section 992(a) of the 
Internal Revenue Code 1954. 


Amendments—' Entry in respect of Ireland revoked by the Controlled Foreign Companies (Excluded Countries) (Amend- 
ment No. 2) Regulations, SI 2002/2406 with effect for accounting periods beginning after 10 October 2002. 


1998/3132 
Civil Procedure Rules 1998 
Made. . . . .. ... .10 December 1998 
Laid before Parliament... . .. .. . + «17 December 1998 
Comings inte forceiy shui rus Hinman Weel e EAP AIO On D9 


Note—These rules superseded the Rules of the Supreme Court (Revision), SI 1965/1776, with effect from 26 April 1999. 


[PART 54 
[JUDICIAL REVIEW AND STATUTORY REVIEWF]! 


Amendments—! This Part inserted by the Civil Procedure (Amendment No 4) Rules, SI 2000/2092, r 22, Schedule with 
effect from 2 October 2000 except in relation to an application for permission to make an application for judicial review 
in accordance with RSC Order 53 before that date. 

? Part heading substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 3 with effect from 1 April 2003 (by 
virtue of SI 2003/754). 


Scope and interpretation 
54.1— (1) [This Section of this Part]? contains rules about judicial review. 
(2) [In this Section}/— 
(a) a “claim for judicial review” means a claim to review the lawfulness of— 


(i) an enactment; or 
(11) a decision, action or failure to act in relation to the exercise of a public function. 


(b) an order of mandamus is called a “mandatory order”; 

(c) an order of prohibition is called a “prohibiting order”; 

(d) an order of certiorari is called a “quashing order”; 

(e) “the judicial review procedure” means the Part 8 procedure as modified by [this Section]’; 

(f) “interested party” means any person (other than the claimant and defendant) who is 
directly affected by the claim; and 

(g) “court” means the High Court, unless otherwise stated. 


(Rule 8.1(6)(b) provides that a rule or practice direction may, in relation to a specified type of 
proceedings, disapply or modify any of the rules set out in Part 8 as they apply to those 
proceedings)]! 

Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


2 Words substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 5(a), (b) with effect from 1 April 2003 (by 
virtue of SI 2003/754). 


[When this [Section]? must be used 


54.2 The judicial review procedure must be used in a claim for judicial review where the claimant 
is seeking— 
(a) a mandatory order; 
(b) a prohibiting order; 
(c) a quashing order; or 
(d) an injunction under section 30 of the Supreme Court Act 1981 (restraining a person from 
acting in any office in which he is not entitled to act).]! 
Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


* Word in heading substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 5(c) with effect from 1 April 2003 
(by virtue of SI 2003/754). 


[When this [Section ]? may be used 


54.3— (1) The judicial review procedure may be used in a claim for judicial review where the 
claimant is seeking— 

(a) a declaration; or 

(b) an injunction. ; 
(Section 31(2) of the Supreme Court Act 1981 sets out the circumstances in which the court may 
grant a declaration or injunction in a claim for judicial review) ri 


(Where the claimant is seeking a declaration or injunction in addition to one of the remedies 
listed in rule 54.2, the judicial review procedure must be used) » sqmos TE 
(2) A claim for judicial review may include a claim for damages but may not seek damages alone. 


(Section 31(4) of the Supreme Court Act 1981 sets out the circumstances in Which the court may 
award damages on a claim for judicial review)]! 


cont 
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Amendments—! Rule inserted as stated in note at the start of this Part, see above. 
* Word in heading substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 5(c) with effect from 1 April 2003 
(by virtue of SI 2003/754). 


[Permission required 
54.4 The court’s permission to proceed is required in a claim for judicial review whether started 
under this [Section]? or transferred to the Administrative Court.]! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 
? Word substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 5(d) with effect from 1 April 2003 (by virtue of 
SI 2003/754). 


[Time limit for filing claim form 
54.5— (1) The claim form must be filed— 
(a) promptly; and 
(b) in any event not later than 3 months after the grounds to make the claim first arose. 
(2) The time limit in this rule may not be extended by agreement between the parties. 
(3) This rule does not apply when any other enactment specifies a shorter time limit for making 
the claim for judicial review.]! 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


[Claim form 


54.6— (1) In addition to the matters set out in rule 8.2 (contents of the claim form) the claimant 
must also state— 


(a) the name and address of any person he considers to be an interested party; 
(b) that he is requesting permission to proceed with a claim for judicial review; and 
(c) any remedy (including any interim remedy) he is claiming. 
(Part 25 sets out how to apply for an interim remedy) 
Q) The ih form must be accompanied by the documents required by the relevant practice 
irection. 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


[Service of claim form 
54.7 The claim form must be served on— 


(a) the defendant; and 
(b) unless the court otherwise directs, any person the claimant considers to be an interested 
party, 

within 7 days after the date of issue.] 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


[Acknowledgement of service 
54.8— (1) Any person served with the claim form who wishes to take part in the judicial review 
must file an acknowledgement of service in the relevant practice form in accordance with the 
following provisions of this rule. 


(2) Any acknowledgement of service must be— 
(a) filed not more than 21 days after service of the claim form; and 
(b) served on— 
(i) the claimant; and 
(ii) subject to any direction under rule 54.7(b), any other person named in the claim form, 
as soon as practicable and, in any event, not later than 7 days after it is filed. 
(3) The time limits under this rule may not be extended by agreement between the parties. 
(4) The acknowledgement of service— 
(a) must— 
(i) where the person filing it intends to contest the claim, set out a summary of his 
grounds for doing so; and 
(ii) state the name and address of any person the person filing it considers to be an 
interested party; and 
(b) may include or be accompanied by an application for directions. 
(5) Rule 10.3(2) does not apply.]' 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


[Failure to file acknowledgement of service 
54.9— (1) Where a person served with the claim form has failed to file an acknowledgement of 
service in accordance with rule 54.8, he— 
(a) may not take part in a hearing to decide whether permission should be given unless the 
court allows him to do so; but 
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(b) provided he complies with rule 54.14 or any other direction of the court regarding the 
filing and service of— 


(i) detailed grounds for contesting the claim or supporting it on additional grounds; and 
(11) any written evidence, 


may take part in the hearing of the judicial review. 


(2) Where that person takes part in the hearing of the judicial review, the court may take his 
failure to file an acknowledgement of service into account when deciding what order to make 
about costs. 


(3) Rule 8.4 does not apply.]' 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


[Permission given 
54.10— (1) Where permission to proceed is given the court may also give directions. 
(2) Directions under paragraph (1) may include a stay of proceedings to which the claim relates. 


(Rule 3.7 provides a sanction for the non-payment of the fee payable when permission to 
proceed has been given)]! 


Amendments—!' Rule inserted as stated in note at the start of this Part, see above. 


[Service of order giving or refusing permission 
54.11 The court will serve— 
(a) the order giving or refusing permission; and 
(b) any directions, 
on— 
(i) the claimant; 
(ii) the defendant; and 
(iii) any other person who filed an acknowledgement of service.]' 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


[Permission decision without a hearing 
54.12— (1) This rule applies where the court, without a hearing— 
(a) refuses permission to proceed; or 


(i) subject to conditions; or 
(11) on certain grounds only. 


(2) The court will serve its reasons for making the decision when it serves the order giving o1 
refusing permission in accordance with rule 54.11. 


(3) The claimant may not appeal but may request the decision to be reconsidered at a hearing. 
(4) A request under paragraph (3) must be filed within 7 days after service of the reasons unde 
paragraph (2). 

(5) The claimant, defendant and any other person who has filed an acknowledgement of service 
will be given at least 2 days’ notice of the hearing date.]! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


[Defendant etc may not apply to set aside 
54.13 Neither the defendant nor any other person served with the claim form amey apply to set 
aside an order giving permission to proceed.]! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 
i] 
[ Response 


54.14— (1) A defendant and any other person saved with the claim form who wishes to contest 
the claim or support it on additional grounds must file and serve— 


(a) detailed grounds for contesting the claim or supporting it on additional grounds; and 
(b) any written evidence, 


within 35 days after service of the order giving permission. 
(2) The following rules do not apply— 


(a) rule 8.5(3) and 8.5(4) (defendant to file and serve written evidence at, the same. time as 
acknowledgement of service); and 
(b) rule 8.5(5) and 8.5(6) (claimant to file and serve any reply within 14 days)]J'§ =" 


Amendments—!' Rule inserted as stated it in note at the start of this Part, see above. 


) 


[Where claimant seeks to rely on additional grounds — pe rat re +Sehe 
54.15 The court’s permission is required if a claimant seeks to rely on groun ds other th an 1 those 


for which he has been given permission to proceed.]' . TOR ESET AR) 
ob ei aid ewolls Muyoo 
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Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


[Evidence 
54.16— (1) Rule 8.6[(1)}? does not apply. 
(2) No written evidence may be relied on unless— 
(a) it has been served in accordance with any— 


(i) rule under this [Section]*; or 
(11) direction of the court; or 


(b) the court gives permission.]! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 

* Figure inserted by the Civil Procedure (Amendment) Rules, ST 2002/2058 r 21 with effect from 2 December 2002. 

* Word substituted by the Civil Procedure (Amendment) Rules, SI 2003/364 r 5(d) with effect from 1 April 2003 (by virtue of 
SI 2003/754). 


[Court's powers to hear any person 
54.17— (1) Any person may apply for permission— 
(a) to file evidence; or 
(b) make representations at the hearing of the judicial review. 
(2) An application under paragraph (1) should be made promptly.|! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 


' [Judicial review may be decided without a hearing 
54.18 The court may decide the claim for judicial review without a hearing where all the parties 
agree. ]' 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 


[Court's powers in respect of quashing orders 
54,19— (1) This rule applies where the court makes a quashing order in respect of the decision 
to which the claim relates. 
, {(2) The court may— 
(a) 
(i) remit the matter to the decision-maker; and 
(1i) direct it to reconsider the matter and reach a decision in accordance with the judgment 
of the court; or 
(b) in so far as any enactment permits, substitute its own decision for the decision to which 
the claim relates. 
(Section 31 of the Supreme Court Act 1981 enables the High Court, subject to certain 
conditions, to substitute its own decision for the decision in question.)] 


(3) 2}! 


Amendments—' Rule inserted as stated in note at the start of this Part, see above. 
2 Para (2) substituted, and para (3) revoked, by the Civil Procedure (Amendment No 2) Rules, ST 2007/3543 r 7(4), (c) with 
effect from 6 April 2008 (SI 2007/3543 r 1()). 


[ Transfer 
54.20 The court may— 


(a) order a claim to continue as if it had not been started under this [Section]*; and 
(b) where it does so, give directions about the future management of the claim. 


(Part 30 (transfer) applies to transfers to and from the Administrative Court)]' 


Amendments—! Rule inserted as stated in note at the start of this Part, see above. 
2 Word substituted by the Civil Procedure (Amendment) Rules, ST 2003/364 r 5(e) with effect from | April 2003 (by virtue of 
SI 2003/754). 


(Section II of this Part is not relevant to this work, and has therefore been omitted) 


SCHEDULE 1 
Rule 50(3) 


RSC ORDER 53 
APPLICATIONS FOR JUDICIAL REVIEW! 
Amendments—! This order revoked by the Civil Procedure (Amendment No 4) Rules, ST 2000/2092, r 23 with effect from 


2 October 2000 except in relation to an application for permission to make an application for judicial review in 
accordance with this order before that date. 
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Cases appropriate for application for judicial review 
Rule 1— (/) An application for— 


(a) an order of mandamus, prohibition or certiorari, or 
(b) an injunction under section 30 of the Act restraining a person from acting in any office in 
which he is not entitled to act, 


shall be made by way of an application for judicial review in accordance with the provisions of this 
Order. 


(2)—An application for a declaration or an injunction (not being an injunction mentioned in 
paragraph (1)(b)) may be made by way of an application for judicial review, and on such an 
application the Court may grant the declaration or injunction claimed if it considers that, having 
regard to— 

(a) the nature of the matters in respect of which a remedy may be granted by way of an order of 

mandamus, prohibition or certiorari; 

(b) the nature of the persons and bodies against whom a remedy may be granted by way of such 

an order; and 

(c) all the circumstances of the case, 


it would be just and convenient for the declaration or injunction to be granted on an application for 
judicial review. | 

Simon’s Tax Cases—r 1(2), JRC v National Federation of Self-Employed and Small Businesses Ltd [1981] STC 260. 
Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Joinder of claims for relief 
Rule 2— On an application for judicial review any remedy mentioned in rule 1 (1) or (2) may be 
claimed as an alternative or in addition to any other remedy so mentioned if it arises out of or 
relates to or is connected with the same matter.' 


Amendments—!' Rule revoked as stated in note to start of this Order, see above. 


Grant of leave to apply for judicial review 


Rule 3— (/) No application for judicial review shall be made unless the permission of the Court has 
been obtained in accordance with this rule. 


(2) An application for permission must be made without notice being served on any other party to a 
Judge by filing in the Crown Office— 
(a) an application notice in Form No. 86A containing a statement of 


(i) the name and description of the applicant; 

(ii) the relief sought and the grounds upon which it is sought; 
(tii) the name and address of the applicant's solicitors (if any); and 
(iv) the applicant's address for service; and 


(b) written evidence verifying the facts relied on. 


(3) The Judge may determine the application without a hearing, unless a hearing is requested in the 
notice of application, and need not sit in public; in any case, the Crown Office shall serve a copy of 
the Judge's order on the applicant. 


(4) Where the application for permission is refused by the Judge, or is granted on terms, the 
applicant may renew it by applying— 
(a) in any criminal cause or matter, to a Divisional Court of the Queen’s Bench Division; 
(b) in any other case, to a single Judge sitting in public or, if the Court so directs, to a Divisional 
Court of the Queen’s Bench Division: 


Provided that no application for permission may be renewed in any non-criminal cause or matter in 
which the Judge has refused permission under paragraph (3) after a hearing. 


(5) In order to renew his application for permission the applicant must, within 10 days of being 
served with notice of the Judge's refusal, lodge in the Crown Office notice of his intention in Form 
No S6B. 


(6) The Court hearing an application for permission may allow the applicant's statement to be 
amended, whether by specifying different or additional grounds or relief or otherwise, on such terms, 
if any, as it thinks fit. 

(7) The Court shall not grant permission unless it considers that the applicant has a sufficient 
interest in the matter to which the application relates. 


(8) Where permission is sought to apply for an order of certiorari to remove for the purpose of its 
being quashed any judgment, order, conviction or other proceeding which is subject to appeal and a 
time is limited for the bringing of the appeal, the Court may adjourn the application for permission 
until the appeal is determined or the time for appealing has expired. 


(9) If the Court grants permission, it may impose such terms as to costs and a as fo giving pecen(ty a as 
it thinks fit. Senteeseretin 


29%9 pais yetuO | 


(10) Where permission to apply for judicial review is granted, then— 10 id) dtive sonatraves 
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(a) if the relief sought is an order of prohibition or certiorari and the Court so directs, the grant 
shall operate as a stay of the proceedings to which the application relates until the determination 
of the application or until the Court otherwise orders; 

(b) if any other relief is sought, the Court may at any time grant in the proceedings interim 
remedies in accordance with CPR Part 25.' 


Simon’s Tax Cases—r 3(5), JRC v National Federation of Self-Employed and Small Businesses Ltd [1981] STC 260 
Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Delay in applying for relief 
Rule 4— (/) An application for permission to apply for judicial review shall be made promptly and 
in any event within three months from the date when grounds for the application first arose unless 
the Court considers that there is good reason for extending the period within which the application 
shall be made. 


(2) Where an order of certiorari is sought in respect of any judgment, order, conviction or other 
proceeding, the date when grounds for the application first arose shall be taken to be the date of 
that judgment, order, conviction or proceeding. 


(3) Paragraph (1) is without prejudice to any statutory provision which has the effect of limiting the 
time within which an application for judicial review may be made.' 


Simon’s Tax Cases—R v Special Comr, ex p Moschi [1981] STC 465; R v IRC, ex p Allen [1997] STC 1141. 
Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Mode of applying for judicial review 


Rule 5— (J) Jn any criminal cause or matter, where permission has been granted to make an 
application for judicial review, the application shall be made to a Divisional Court of the Queen's 
Bench Division. 


2) In any other such cause or matter, the application shall be made to a judge sitting in open Court, 
unless the Court directs that it shall be made— 

(a) to a Judge in private; or 

(b) to a Divisional Court of the Queen’s Bench Division. 


(2A) An application for judicial review shall be made by the issue of a claim form. 


(3) The claim form must be served on all persons directly affected and where it relates to any 
proceedings in or before a Court and the object of the application is either to compel the Court or 
an officer of the Court to do any act in relation to the proceedings or to quash them or any order 
made therein, the claim form must also be served on the Clerk or Registrar of the Court and, where 
any objection to the conduct of the Judge is to be made, on the Judge. 


(4) Unless the Court granting permission has otherwise directed, there must be at least 10 days 
between the service of the claim form and the hearing. 


(5) The application must be entered for hearing within 14 days after the grant of permission. 


(6) Written evidence giving the names and addresses of, and the places and dates of service on, all 
persons who have been served with the claim form must be filed before the application is entered for 
hearing and, if any person who ought to be served under this rule has not been served, the written 
evidence must state that fact and the reason for it; and shall be before the Court on the hearing of 
the application. 

(7) If on the hearing of the application the Court is of opinion that any person who ought, whether 
under this rule or otherwise, to have been served has not been served, the Court may adjourn the 
hearing on such terms (if any) as it may direct in order that the claim form may be served on that 
person. | 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Statements and evidence 


Rule 6— (/) Copies of the statement in support of an application for permission under rule 3 must 
be served with the claim form and, subject to paragraph (2) no grounds shall be relied upon or any 
remedy sought at the hearing except the grounds and remedies set out in the statement. 


(2) The Court may on hearing of the application for judicial review allow the applicant to amend his 
statement, whether by specifying different or additional grounds or otherwise, on such terms, if any, 
as it thinks fit and may allow further written evidence to be relied on by him. 

(3) Where the applicant intends to ask to be allowed to amend his statement or to rely on further 
written evidence he shall give notice of his intention and of any proposed amendment to every other 
party. 

(4) Any respondent who intends to use written evidence at the hearing shall file it in the Crown 
Office and give notice thereof to the applicant as soon as practicable and in any event, unless the 
Court otherwise directs, within 56 days after service upon him of the documents required to be 
served by paragraph (1). 
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(5) Each party to the application must supply to every other party on demand and on payment of 
the proper charges copies of any written evidence which he proposes to rely on at the hearing, 
including, in the case of the applicant, the written evidence in support of the application for 
permission under rule 3.' 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Claim for damages 


Rule 7— (/) On an application for judicial review the Court may, subject to paragraph (2) award 
damages to the applicant if— 


(a) he has included in the statement in support of his application for permission under rule 3 a 
claim for damages arising from any matter to which the application relates; and 

(b) the Court is satisfied that, if the claim had been made in proceedings for damages begun by 
the applicant at the time of making his application for judicial review, he could have been 
awarded damages. 


(2) CPR Part 16 shall apply to a statement relating to a claim for damages as it applies to a 
statement of case.! 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Application for disclosure, further information, cross-examination, etc 


Rule 8— (/) Unless the Court otherwise directs, any interlocutory application in proceedings on an 
application for judicial review may be made to any judge or a master of the Queen’s Bench Division, 
notwithstanding that the application for judicial review has been made to and is to be heard by a 
Divisional Court. 


In this paragraph “interlocutory application” includes an application for an order under 
CPR Part 31 or CPR Part 18 or for an order for permission to cross-examine any person who has 
given written evidence or for an order dismissing the proceedings by consent of the parties. 


[(2) Any appeal from an order made by a Master pursuant to paragraph (1) shall lie to a Divisional 
Court and not to a Judge. ]? 


(3) This rule is without prejudice to any statutory provision or rule of law restricting the making of 
an order against the Crown. ! 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 
? Para (2) substituted by the Civil Procedure (Amendment) Rules, SI 2000/221 with effect from 2 May 2000. 


Hearing of application for judicial review 
Rule 9— (/) On the hearing of any application for judicial review under rule 5, any person who 
desires to be heard in opposition to the application, and appears to the Court to be a proper person 
to be heard, shall be heard, notwithstanding that he has not been served with the claim form. 


(2) Where the remedy sought is or includes an order of certiorari to remove any proceedings for the 
purpose of quashing them, the applicant may not question the validity of any order, warrant, 
commitment, conviction, inquisition or record unless before the hearing of the application he has 
filed in the Crown Office a copy thereof verified by witness statement or affidavit or accounts for 
his failure to do so to the satisfaction of the Court hearing the application. 


(3) Where an order of certiorari is made in any such case as is referred to in paragraph (2) the order 
shall, subject to paragraph (4) direct that the proceedings shall be quashed forthwith on_ their 
removal into the Queen’s Bench Division. 


(4) Where an order of certiorari is sought and the Court is satisfied that there are grounds for 
quashing the decision to which the application relates, the Court may, in addition to quashing it, 
remit the matter to the Court, tribunal or authority concerned with a direction to reconsider it and 
reach a decision in accordance with the findings of the Court. 


(5) Where the remedy sought is a declaration, an injunction or damages and the Court considers 
that it should not be granted on an application for judicial review but might have been granted if it 
had been sought in a claim begun by the applicant at the time of making his application for judicial 
review, the Court may, instead of refusing the application, order the judicial review proceedings to 
continue as proceedings brought under CPR Part 7 and if it does so may give any directions it 
considers appropriate.' 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


yal 


Saving for person acting in obedience to mandamus pear 


Rule 10 No action or proceeding shall be begun or prosecuted against any person, in respect of 
anything done in obedience to an order of mandamus.’ 


Amendments—! Rule revoked as stated in note to start of this Order: see 2 above. 


ihe vt ssitshy 
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Proceedings for disqualification of member of local authority SSS fat 


Rule 11— (/) Proceedings under section 92 of the Local Government Act 1972 must coaleera by 
the issue of a claim form and brought before a Divisional Court of the Queen’s Bench Division. . 
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(1A) Unless otherwise directed, there must be at least 10 days between the service of the claim form 
and the hearing. 


(2) The claim form must set out the name and description of the applicant, the remedy sought and 
the grounds on which it is sought, and must be supported by written evidence verifying the facts 
relied on. 


(3) Copies of any written evidence must be filed in the Crown Office before the proceedings are 
entered for hearing and must be supplied to any other party on demand and on payment of the 
proper charges. 


(4) The provisions of rules 5, 6 and 9 (1) as to the persons on whom the claim form is to be served 
and as to the hearing shall apply, with the necessary modifications, to proceedings under the said 
section 92 as they apply to an application for judicial review.! 


Amendments—' Rule revoked as stated in note to start of this Order, see above. 


Consolidation of applications 


Rule 12 Where there is more than one application pending under section 30 of the Act, or section 92 
of the Local Government Act 1972, against several persons in respect of the same office, and on the 
same grounds, the Court may order the applications to be consolidated.! 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Appeal from Judge's order 


Rule 13 No appeal shall lie from an order made under paragraph (3) of rule 3 on an application for 
leave which may be renewed under paragraph (4) of that rule.! 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


Meaning of “Court” 


Rule 14 Jn relation to the hearing by a Judge of an application for leave under rule 3 or of an 
application for judicial review, any reference in this Order to “the Court” shall, unless the context 


‘otherwise requires, be construed as a reference to the Judge.’ 


Amendments—! Rule revoked as stated in note to start of this Order, see above. 


RSC ORDER 55 
APPEALS TO HIGH COURT FROM COURT, TRIBUNAL OR PERSON: 
GENERAL 


Amendments—This Order revoked by the Civil Procedure (Amendment) Rules, SI 2000/221, r 41 Sch 8 with effect from 
2 May 2000. 


RSC ORDER 77 
PROCEEDINGS BY AND AGAINST THE CROWN 


Amendment—This Order revoked by the Civil Procedure (Amendment No 3) Rules, SI 2005/2292 r 55(a) with effect from 
1 October 2005. 


RSC ORDER 91 
REVENUE PROCEEDINGS 


Amendment—This Order revoked by the Civil Procedure (Amendment No 4) Rules, SI 2003/2113 r 19(a) with effect from 
6 October 2003. 


1998/3173 
Finance Act 1994, Section 199, (Appointed Day) Order 1998 


Made by the Treasury under FA 1994 s 199(3) 


Waiei28 02 ViGGe “Si 2b etonosedue 2200) Ost opp December 1998 
Commentary—Simon’s Taxes D1.1301. 
1 This Order may be cited as the Finance Act 1994, Section 199, (Appointed Day) Order 1998. 


2 The day appointed for the purposes of Chapter III of Part IV of the Finance Act 1994 
(corporation tax self-assessment) is Ist July 1999. 


1998/3175 
Corporation Tax (Instalment Payments) Regulations 1998 


Made by the Treasury under TMA 1970 ss 59DA(8) and S59E, TA 1988 s 826A and FA 1998 
s 30 


MEE Pe a, ee ee , . he, ARORIMORT Gat, 
Laid before the House of Commons... ..... «17 December 1998 
SMe WO VOICE es ee ee a. 7 SANUATY. L999 


SIS 


1998/3175 Statutory Instruments 10350 


Commentary—Simon's Taxes D1.1328. 
Press releases etc—IR Tax Bulletin April 2001 p 831 (discussion of some practical issues regarding quarterly interest 
payments and group payment arrangements). 


Citation, commencement and effect 


1— (1) These Renan may be cited as the Corporation Tax (Instalment Payments) 
Regulations 1998 and shall come into force on 7th January 1999. 


(2) These Regulations have effect in relation to accounting periods of companies ending on or 
after Ist July 1999. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“the Board” means the Commissioners of Inland Revenue; 

“large company” has the meaning given by regulation 3; 
“Management Act” means the Taxes Management Act 1970; 
“Schedule 18” means Schedule 18 to the Finance Act 1998; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


(2) References in these Regulations to profits of a company in any accounting period are 
references to the aggregate of— 
(a) the amount of profits chargeable to corporation tax shown in the company’s assessment 
or determination under Schedule 18 for that accounting period, and on which corporation tax 
finally falls to be charged, and 
(6) the amount of the company’s franked investment income in that period other than 
franked investment income which the company (if a member of a group) receives from 
companies within the group within the meaning of section 13(7) of the Taxes Act. 


(3) References in these Regulations to the total liability of a company for an accounting period 
are references to the amount of tax payable for that period by the company as calculated in 
accordance with paragraph 8(1) of Schedule 18, reduced by the amount (if any) of deductions 
from payments made in that period to which section 559 of the Taxes Act (payments to 
sub-contractors) applies. 


Large companies 
3— (1) Subject to [paragraphs (2) to (3A),]*, a large company is a company whose profits in any 
accounting period exceed the upper relevant maximum amount in force at the end of that 
period. 
(2) A company is not a large company as respects an accounting period if the amount of its total 
liability for that period does not exceed [£10,000]! or, where the accounting period is less than 
twelve months, that amount proportionately reduced. 


(3) A company is not a large company as respects an accounting period if— 


(a) its profits for that accounting period do not exceed £10,000,000, and 
(b) apart from this paragraph, it was not a large company in the twelve months preceding that 
accounting period. 


[(3A) Any question whether a company is, or is not, a large company as respects an accounting 
period beginning on or after 17th April 2002 shall, so far as not falling to be determined by 
reference to the company’s total liability, be determined as it would have been determined apart 
from section 501A of the Taxes Act (supplementary charge in respect of ring fence trades).]* 


(4) In paragraph (1) “upper relevant maximum amount” shall be construed in accordance with 
section 13 of the Taxes Act but disregarding section 434(3A) ...* of the Taxes Act and 
section 88(4) of the Finance Act 1989 (amounts to be left out of account in determining profits 
for the purposes of section 13 of the Taxes Act). 


(5) Subsections (3) to (8) of section 13 of the Taxes Act (reduction of lower and upper relevant 
maximum amounts by reference to whether a company has one or more associated companies 
and length of company’s accounting period) shall apply so as to reduce the amount specified in 
paragraph (3)(a) in accordance with those subsections as they apply so as to reduce the lower 
and upper relevant maximum amounts, except that— 


(a) the number of associated companies referred to in subsection (3) of that section shall be 
determined by reference to the number existing at the end of the immediately preceding 
accounting period of the company or, if there is no immediately preceding accounting period 
or the immediately preceding accounting period did not end on the day before the accounting 
period concerned commenced, by reference to the number existing at the commencement of 
the accounting period concerned; 

(b) section 434(3A) ...° of the Taxes Act and section 88(4) of the Finance Act 1989 shall be 
disregarded. 


(6) For the purposes of paragraph (3)(b) a company shall be treated as not being a large 
company in the period of twelve months preceding the accounting period in question in either of 
the following circumstances— 
(a) during any part of the period of twelve months it either did not exist or did not have an 
accounting period; 


] 
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(>) a relevant accounting period of the company either falls within or ends in that period of 
twelve months. 


(7) In paragraph (6) “relevant accounting period” means an accounting period as respects which, 

by virtue of the provisions of this regulation other than paragraph (3), the company was not a 

large company. 

Amendments—! Sum in para (2) substituted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2000/892 reg 2, with effect for accounting periods ending on or after 1 July 2000. 

* In sub-para (1), words substituted for the words “paragraphs (2) and (3)” and sub-para (3A) inserted by FA 2002 
s 92(S)-(7). 

* In paras (4), (5)(b), words “and (3B)” revoked by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2008/2649 reg 2 with effect from 28 October 2008. 


Instalment payments—transitional provision 


4— (1) In relation to an accounting period of a large company ending on or after Ist July 1999 
but before Ist July 2000— 


(a) an amount equal to 60 per cent of the company’s total liability for that period shall be 
treated as becoming due and payable in accordance with regulation 5; 

(b) the balance of the company’s total liability for that period shall be payable in accordance 
with section 59D(1) of the Management Act, that is, on the day following the expiry of nine 
months from the end of the accounting period (“the due and payable date”). 


(2) In relation to an accounting period of a large company ending on or after Ist July 2000 but 
before Ist July 2001— 


(a) an amount equal to 72 per cent of the company’s total liability for that period shall be 
treated as becoming due and payable in accordance with regulation 5; 

(b) the balance of the company’s total liability for that period shall be payable on the due and 
payable date. 


(3) In relation to an accounting period of a large company ending on or after Ist July 2001 but 
before Ist July 2002— 


(a) an amount equal to 88 per cent of the company’s total liability for that period shall be 
treated as becoming due and payable in accordance with regulation 5; 

(6) the balance of the company’s total liability for that period shall be payable on the due and 
payable date. 


Instalment payments—principal provision 
5— (1) Save as regards any amount falling within regulation 4(1)(b), (2)(b)[, (3)(6) or regula- 
tion 5A]', amounts in respect of the total liability of a large company for an accounting period 
shall be treated as becoming due and payable as follows. 
(2) Subject to paragraph (4), the amount of the company’s total liability for that period or, as the 
case may be, the specified percentage amount shall be treated as becoming due and payable in 
instalments (not exceeding four) on the dates specified in paragraph (3). 


(3) The first instalment payment shall be treated as becoming due and payable on the date which 
is six months and thirteen days from the start of the accounting period. 


The final instalment payment shall be treated as becoming due and payable on the date which is 
three months and fourteen days from the end of the accounting period. 


An additional instalment payment or additional instalment payments shall, where the length of 
the accounting period so allows, each be treated as becoming due and payable on the date which 
is three months after the date of the immediately preceding instalment payment. 


(4) Where the length of the accounting period is such that the date which is three months and 
fourteen days from the end of the accounting period falls earlier than the date which is six 
months and thirteen days from the start of the accounting period, the amount of the company’s 
total liability for that period or, as the case may be, the specified percentage amount shall be 
treated as becoming due and payable on the date which is three months and fourteen days from 
the end of the accounting period. 

(5) Where in accordance with paragraph (2) amounts in respect of the amount of the company’s 
total liability for an accounting period or in respect of the specified percentage amount are 
treated as becoming due and payable in instalments, the amount treated as becoming due and 
payable on any instalment payment date shall be calculated in accordance with paragraphs (6) to 
(8) and by reference to the formula— 

G1r 


n 


3x 


where— 
CTI is the amount of the company’s total liability for that accounting period or the specified 
percentage amount [less any amounts falling within regulation 5A(1)]', and , 
n is the number of whole months falling within that accounting period plus the appropriate 
decimal. — 
(6) The amount treated as becoming due and payable on the first instalment payment date is the 
smaller of CTI and the amount resulting from the formula specified in paragraph (5). 
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(7) The amount treated as becoming due and payable on each subsequent instalment payment 
date other than the final instalment payment date is the smaller of— 


(a) the balance of the company’s total liability for that accounting period or of the specified 
percentage amount carried forward from the immediately preceding instalment payment date, 
and 

(b) the amount resulting from the formula specified in paragraph (5). 


(8) The amount treated as becoming due and payable on the final instalment payment date is the 
balance of the company’s total liability for that accounting period or of the specified percentage 
amount carried forward from the immediately preceding instalment payment date. 

(9) In this regulation— 

“the appropriate decimal” is a decimal, calculated to two places rounded arithmetically where 
necessary, representing the number of days in the accounting period falling outside the 
whole months falling within that period and corresponding to the fraction of which the 
numerator is the number of those days and the denominator is 30; 

“the specified percentage amount” means an amount equal to the percentage specified in 
regulation 4(1)(a), (2)(a) or (3)(a), as the case may be. 

Amendments—' In para (1), words substituted for the words “or (3)(b)”, and words in para (5) inserted, by the Corporation 
Tax (Instalment Payments) (Amendment) Regulations, SI 2005/889 regs 2, 3 with effect from 13 April 2005 (the 
commencement date). These amendments— 

(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but 


(b) do not affect any amount which is treated as becoming due and payable, by virtue of ST 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


[Instalment payments—ring fence profits and adjusted ring fence profits 
5A— (1) This regulation applies to amounts in respect of the lability to corporation tax and 
supplementary charge in relation to the ring fence profits and adjusted ring fence profits of a 
large company for an accounting period (“the ring fence amount”). 


(2) The ring fence amount shall be treated as becoming due and payable in instalments (not 
exceeding three) on the dates specified in paragraph (3). 


(3) The first instalment payment shall be treated, subject to paragraph (4), as being due and 
payable on the date which is six months and 13 days from the start of the accounting period. 


The final instalment payment shall be treated as being due and payable on the date which is 14 
days from the end of the accounting period. 


An additional instalment payment shall, where the length of the accounting period so allows, be 
treated as becoming due and payable on the date which is three months after the date of the first 
instalment payment. 


(4) Where the length of the accounting period is such that the date which is 14 days from the end 
of the accounting period falls earlier than the date which is six months and 13 days from the 
start of the accounting period, the ring fence amount shall be treated as ‘becoming due and 
payable on the date which is 14 days from the end of the accounting period. 


(5) Where in accordance with paragraph (2) ring fence amounts are treated as becoming due and 
payable in instalments, the amount treated as becoming due and payable on any instalment 
payment date shall be calculated in accordance with paragraphs (6) to (8) and by reference to the 
formula— 

(a) in relation to an accounting period of a large company ending on or ater Ist July 2005 

but before Ist July, 2006, 3 x RFA /n, and 1456 

(b) thereafter, 4 x RFA /n 


where— 
RFA is the ring fence amount, and 


n is the number of whole months falling within that desbunting period plus the appropriate 
decimal. 


(6) The amount treated as becoming due and payable on the first instalment payment date is the 
smaller of RFA and the amount resulting from the formula in paragraph (5). 


(7) The amount treated as becoming due and payable on any subsequent instalment payment 
date other than the final instalment payment date is the smaller of— 


(a) the balance of the company’s ring fence amount for that, accounting Ree carried 
forward from the immediately preceding instalment payment date, PSS NE | 
(b) the amount resulting from the formula specified in paragraph (5). Risk 


(8) The amount treated as becoming due and payable on the final instalment payment date is the 
balance of the company’s ring fence amount for that accounting period carried forward from the 
immediately preceding instalment payment date. 

(9) In this regulation—  tasrorns sci 

“adjusted ring fence profits” has the meaning given in section SOLA) of the Taxes Act: 

“the appropriate decimal” is a decimal, calculated to two places rounded arithmetically where 
necessary, representing the number of days i in the accounting period falling outside the whole 
months falling within that period and corresponding to the fraction of which the numerator is 
the number of those days and the denominator is 30; di bus ITD to rslleme 
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“ring fence profits” has the meaning given in section 502(1) of the Taxes Act; 
“supplementary charge” means the charge imposed by section 501A(1) of the Taxes Act.]! 
Amendments—! Paragraph 5A inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 

SI 2005/889 regs 2, 4 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after | July 2005, but 
(6) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1, 


Repayment of amounts in respect of a large company’s total liability for an accounting period 
6— (1) This regulation applies where a large company— 


(a) has paid an amount or amounts by way of instalments in respect of its total liability for 
an accounting period in accordance with regulation 5 [or SA]', and 

(b) subsequently has grounds for believing that, by reason of a change in the circumstances of 
the company since the payment or payments were made— 


(i) the amount of its total liability for that period is likely to be less than previously 
calculated, and 

(ii) the aggregate amount so paid exceeds the aggregate amount (“the revised aggregate 
amount’) that would have been treated as becoming due and payable by the relevant date 
having regard to the revised calculation of that liability. 


(2) The company may, by notice given to an officer of the Board, make a claim to an officer of 
the Board for the repayment of so much of the aggregate amount so paid as in the company’s 
view exceeds the revised aggregate amount. 


(3) The notice under paragraph (2) must state— 


(a) the amount which the company considers should be repaid, and 
(b) the grounds referred to in paragraph (1)(b). 


(4) If the company has appealed against an amendment of an assessment, or an assessment, in 
respect of the amount of its total liability for the accounting period concerned, and the appeal 
has not been finally determined, it may apply to the [tribunal]? to whom the appeal stands 
referred for a determination of the amount which should be repaid to the company pending 
determination of the amount of its total liability for that accounting period. 


[(5) Any claim under paragraph (2) or application under paragraph (4) is to be subject to the 
relevant provisions of Part 5 of the Taxes Management Act 1970 (see, in particular, sec- 


' tion 48(2)() of that Act).]? 


(6) If the company makes an application under section 55(3) or (4) of the Management Act 
(application to postpone payment pending determination of appeal), that application may be 
combined with an application under paragraph (4). 


(7) In paragraph (1)(b) “the relevant date” means the date on which a claim under paragraph (2) 
is made. 
(8) Section 59DA of the Management Act (claim for repayment in advance of liability being 
established) shall not apply in any case where this regulation applies. 
Amendments—! Words in para (1)(a) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2005/889 regs 2, 5 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after | July 2005, but 
(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. ; 
? In para (4), word substituted for word “Commissioners”, and para (5) substituted, by the Transfer of Tribunal Functions 
and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 48, 49 with effect from 1 April 2009. Para (5) 
previously read as follows— 


“(5) Any claim under paragraph (2) or application under paragraph (4) shall be heard and determined in the same way 
as an appeal.”. 


Interest on unpaid amounts of a large company’s total liability for an accounting period 
7— (1) Section 87A of the Management Act shall apply in relation to any unpaid amount in 
respect of the total liability of a large company for an accounting period, with the modifications 
specified in paragraphs (2) to (5). 
(2) After subsection (1) there shall be inserted the following subsection— 
“(1A) An amount or amounts treated as becoming due and payable in respect of the total 
liability of a large company for an accounting period in accordance with regulation S [or 5A]! 
of the Corporation Tax (Instalment Payments) Regulations 1998 shall carry interest at the 
rate applicable under section 178 of the Finance Act 1989 from the date or dates specified in 
that regulation as the date or dates when that amount or those amounts are treated as 
becoming due and payable until payment.” 
(3) In subsection (2)— 
(a) for the words “Subsection (1) above applies” there shall be substituted “Subsections (1) 
and (1A) above apply”; : 
(b) for the words “that subsection” there shall be substituted “those subsections”. 


(4) In subsection (3) there shall be added at the end the words “, and the reference in 
subsection (1A) above to the date or dates when an amount or amounts are treated as becoming 
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due and payable in respect of the total liability of a large company for an accounting period is a 
reference to the date or dates when that amount or those amounts are treated as having become 
due and payable by the company”. 


(5) After subsection (9) there shall be added— 


“(10) In subsections (1A) and (3) above “large company” has the meaning given by 
regulation 3 of the Corporation Tax (Instalment Payments) Regulations 1998.” 
Amendments—! Words in para (2) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2005/889 regs 2, 6 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but 
(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


Interest on overpaid amounts of a company’s total liability for an accounting period 
8— (1) Section 826 of the Taxes Act shall apply in relation to— 


(a) an amount or amounts paid by a large company in accordance with regulation 5 [or 5A]! 
in respect of its total liability for an accounting period, and 

(5) an amount or amounts paid by a company that is not a large company in an accounting 
period in respect of its total liability for that accounting period, where the payment is made 
prior to the day following the expiry of nine months from the end of that accounting period, 


with the modifications specified in paragraphs (2) and (3). 
(2) In subsection (1)— 
(a) after paragraph (c) there shall be inserted “[or 


(d) the total amount paid by a large company (as defined in regulation 3 of the Corpora- 
tion Tax (Instalment Payment) Regulations 1998) up to a point in time in respect of its total 
liability for an accounting period in accordance with regulation 5 [or 5A]! of those 
Regulations exceeds the amount that is treated as having become due and payable by the 
company for that period at that time in accordance with that regulation, or 

(e) an amount paid by a company that is not a large company in an accounting period in 
respect of the amount of its total liability for that period is paid prior to the day following 
the expiry of nine months from the end of that period (‘the normal due date’),”; 


(b) for the words “the repayment or payment shall” there shall be substituted the words “or, in 
a case to which paragraph (d) above applies, until the date on which the excess amount arising 
as mentioned in that paragraph is extinguished or, in a case to which paragraph (e) above 
applies, until the normal due date, the repayment or payment or excess amount shall”. 


(3) After subsections (3) there shall be inserted— 


“(3A) In relation to an excess amount in respect of a company’s total liability arising as 
mentioned in subsection (1)(d) above, the material date is the date on which the first 
instalment payment for the accounting period concerned is treated as becoming due as 
mentioned in regulation 5(3) [or 5A(3)]' of the Corporation Tax (Instalment Payments) 
Regulations 1998 or, if later, the date on which the excess amount arises. 


(3B) In relation to a case falling within subsection (1)(e) above— 


(a) if the payment for the accounting period concerned was made on or before the date 
which, if the company had been a large company, would have been the date on which the 
first instalment payment for that accounting period would have been treated as becoming 
due as mentioned in regulation 5(3) [or 5A(3)]'! of the Regulations referred to in 
subsection (3A) above, the material date is that date, or 
(6) if the payment for the accounting period concerned was made later than the date 
referred to in paragraph (a) above, the material date is the date on which that payment was 
made.” 

Amendments—! Words inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, SI 2005/889 

regs 2, 7 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but © 


(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1: 


Consequential amendment of section 102 of the Finance Act 1989 


9— (1) Section 102 of the Finance Act 1989 (surrender of company tax refund within group) 
shall apply [with the modifications specified in paragraphs (2) to (4) in any case where a tax 
refund falls to be made to the surrendering company in respect of an AT aM paid in Se aN of 
its total liability for an accounting period and— 


(a) either the surrendering company or the recipient company referred to in that section is a 
large company as respects that accounting period, or 

(5) both the surrendering company and the recipient company so referred to, are large 
companies as respects that accounting period]'. iy wade 


(2) In subsection (3), in the definition of “tax refund relating to an accounting period” — 


(a) the word “or” immediately following paragraph (5) shall be omitted; isoawelue ‘ 
[(b) after paragraph (c) of that definition there shall be added “or s (AL) aottosed 
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(d) the repayment of the whole or any part of any amount paid by way of an instalment 
under the Corporation Tax (Instalment Payments) Regulations 1998 in respect of the 
company’s total liability for the period.”}}. 


[(3) In subsection (5) after the word “refund” there shall be inserted the words “other than a 
refund of instalment corporation tax”.]! 


[(4) After subsection (5) there shall be inserted the following subsections— 


“(SA) In subsection (4) above “the relevant date”, in relation to a refund of instalment 
corporation tax, means— 


(a) in so far as the refund falls to be treated in accordance with subsections (SC) to (SE) 
below as consisting of a repayment of the whole or any part of a payment made on or 
before the earliest due date, that date; and 

(6) in so far as the refund falls to be treated in accordance with those subsections as 
consisting of the repayment of the whole or any part of a payment made after the earliest 
due date, the date on which the payment was made. 


(5B) For the purposes of subsection (5A) above the earliest due date, in relation to a refund of 
instalment corporation tax, is— 


(a) where the surrendering company is a large company for the relevant accounting period, 
the earliest date on which any amount is treated as having become due and payable by that 
company under regulation 5 [or 5A}? of the Corporation Tax (Instalment Payments) 
Regulations 1998 in respect of that company’s total liability for that period; and 

(b) where the surrendering company is not a large company for that accounting period, the 
date that would have been the earliest due date under paragraph (a) above had it been a 
large company for that period. 


(SC) For the purposes of subsection (5A) above the surrendering company shall, at the same 
time as the giving of the notice under subsection (2) above in the case of any refund of 
instalment corporation tax relating to any accounting period, give notice to the inspector 
identifying the extent to which it requires the refund to be treated as consisting of amounts 
comprised in any payment or payments made for that period. 


(SD) Where, in a case to which subsection (SC) above applies, the inspector notifies the 
surrendering company that the amount of the refund of instalment corporation tax relating 
to the accounting period is less than the aggregate of the amounts identified under that 
subsection, that company shall, not later than thirty days after the notification, give a revised 
notice under that subsection to the inspector. 


(SE) Where, in a case to which subsection (5D) above applies— 


(a) a notification has been given to the surrendering company under that subsection, and 
(b) the surrendering company fails to give a revised notice in accordance with the 
requirements of that subsection, 


the same consequences shall follow as if no notice had been given in accordance with 
subsection (2) above in relation to the refund. 


(SF) In this section— 

(a) references to a refund of instalment corporation tax are references to any such refund 
of tax for any accounting period as falls in relation to that accounting period within 
paragraph (d) of the definition of “tax refund relating to an accounting period” in 
subsection (3) above; 
(b) references to a large company shall be construed in accordance with regulation 3 of the 
Corporation Tax (Instalment Payments) Regulations 1998; 
(c) references to the total liability of a company for an accounting period shall be 
construed in accordance with regulation 2(3) of those Regulations.”]! 

Press releases ete—IR Tax Bulletin April 2001 p 831 (discussion of the effect of a Group Payment Arrangement (GPA) on 

the operation of this regulation and FA 1989 s 102). 
Amendments—! Words in sub-paras (1), (2), and sub-paras (3)-(5), substituted by the Corporation Tax (Instalment 


Payments) (Amendment) Regulations, SI 1999/1929 regs 1, 3 with effect for accounting periods ending after 30 June 


1999, 
? Words in para (4) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, SI 2005/889 regs 2, 
8 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but 
(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


Information to be provided to the Board 


10— (1) The Board may, at any time following the relevant date, by notice require any company 
to furnish them, within such time (not being less than thirty days) as may be provided by the 
notice— 
(a) such information relating to the computation of any amount paid in respect of the 
company’s total liability for an accounting period in accordance with regulation 5 [or SA]! as 
they may reasonably require for ascertaining whether the amount of the payment was 
consistent with the quality and quantity of the information available to the company, at the 
time the payment was due, regarding its total liability for that period; 
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(b) such information as they may reasonably require for ascertaining the reasons for non- 
payment by the company at any time in accordance with regulation ’5 [or 5A]' of any amount 
in respect of the company’s total liability for an accounting period; 
(c) such information as they may reasonably require for ascertaining whether a claim for 
repayment of an amount under regulation 6(2) was properly made. 


(2) In paragraph (1) “the relevant date” means the date specified in paragraph 14(1) of 
Schedule 18 as the filing date for the company tax return for the accounting period concerned. 
Press releases etce—IR 8-6-99 (the Revenue will only use their information powers contained in this regulation where there 
are indications that a company may have deliberately or recklessly failed to comply with its payment obligations, or 
fraudulently or negligently made a claim for repayment). 
Amendments—! Words in para (1) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2005/889 regs 2, 9 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but 
(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


Production of records 


11— (1) The Board may, at any time following the relevant date, by notice require a company to 
produce, within such time (not being less than thirty days) as may be provided by the notice— 


(a) all such books, documents and other records in its possession or power relating to the 
computation of any amount paid in respect of the company’s total liability for an accounting 
period in accordance with regulation 5 [or 5A]! as they may reasonably require for ascertain- 
ing whether the amount of the payment was consistent with the quality and quantity of the 
information available to the company, at the time the payment was due, regarding its total 
liability for that period; 

(b) all such books, documents and other records in its possession or power as they may 
reasonably require for ascertaining the reasons for non-payment by the company at any time 
in accordance with regulation 5 [or 5A]! of any amount in respect of the company’s total 
liability for an accounting period; 

(c) all such books, documents and other records in its possession or power as they may 
reasonably require for ascertaining whether a claim for repayment of an amount under 
regulation 6(2) was properly made. 


(2) In complying with a notice under paragraph (1) copies of books, documents and other 
records may be produced instead of originals, but— 


(a) the copies must be photographic or other facsimiles, and 
(b) an officer of the Board may require the original to be made available for inspection in 
accordance with regulation 12. 


(3) In paragraph (1) “the relevant date” has the same meaning as in regulation 10. 


Press releases ete—IR 8-6-99 (the Revenue will only use their information powers contained in this regulation where there 
are indications that a company may have deliberately or recklessly failed to comply with its payment obligations, or 
fraudulently or negligently made a claim for repayment). 

Amendments—! Words in para (1) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2005/889 regs 2, 10 with effect from 13 April 2005 (the commencement date). These amendments— 

(a) have effect in relation to accounting periods of companies ending on or after | July 2005, but 
(4) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


Inspection of records 


12— (1) An officer of the Board authorised to do so may, at any time following the relevant date, 
require a company [by notice]' to make available for inspection, at such time as that officer may 
reasonably require, all such books, documents and other records in its possession or power as 
could be required to be produced by notice by the Board under regulation 11: 


(2) Where records are maintained by computer the officer making the inspection shall be 
provided by the company with all the facilities necessary for obtaining information from them. 


(3) In paragraph (1) “the relevant date” has the same meaning as in regulation 10. 


Press releases etc—IR 8-6-99 (the Revenue will only use their information powers contained in this regulation where there 
are indications that a company may have deliberately or recklessly failed to comply with its payment obligations, or 
fraudulently or negligently made a claim for repayment), 

Amendments—!' Words in para (1) inserted by the Corporation Tax (Instalment Payments) (Amendment) iSeulations 
SI 1999/1929 regs 1, 4 with effect for accounting periods ending after 30 June 1999, ; 


m9 


Penalty for unpaid tax 


13 The circumstances prescribed for the purposes of section 59E(4) of the Management Act 
(penalty not exceeding twice the amount of interest charged by virtue of re; ation. 7 on any 
unpaid amount in respect of the total liability of a company for an accounting period) are 
where— 


(a) the company, or a person acting on its behalf, deliberately or recklessly { fails to pay the 
amount in question in accordance with regulation 5 for SA]; 
(b) the company, or a person acting on its behalf, fraudulently or negligently makes a claim 


for repayment of an amount under regulation 6(2). romysd peeve ¥ 
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Press releases ete—IR 8-6-99 (the Revenue will seek a penalty under TMA 1970 s 59E(4) in only the most serious cases 
involving flagrant abuse of the regulations). 


Amendments—! Words in para (a) inserted by the Corporation Tax (Instalment Payments) (Amendment) Regulations, 
SI 2005/889 regs 2, 11 with effect from 13 April 2005 (the commencement date). These amendments— 
(a) have effect in relation to accounting periods of companies ending on or after 1 July 2005, but 
(b) do not affect any amount which is treated as becoming due and payable, by virtue of SI 1998/3175 as they had 
effect before the coming into force of SI 2005/889, before the commencement date: SI 2005/889 reg 1. 


Anti-avoidance provision 


14— (1) This regulation applies where, on or after 25th November 1997 and before 30th June 
2002— 


(a) a company does one or both of the following, that is to say— 


(i) otherwise than in any of the circumstances specified in paragraph (6), causes the date 

or dates on which any of its relevant accounting periods begins or ends to be changed, 

(ii) otherwise than in either of the circumstances specified in paragraph (7), enters into any 

arrangements or transactions the effect of which is to transfer the amount of its taxable 

profits to another company which belongs to the same group, other than a company 

specified in paragraph (8), and 
(b) the result is that, on the assumptions specified in paragraph (9), an amount or amounts of 
corporation tax in respect of the taxable profits of the company for any part of an accounting 
period beginning after Ist July 1998 and ending on or before 30th June 2002 becomes, or is 
treated as becoming, due and payable, in accordance with regulations 4 and 5 or sec- 
tion 59D(1) of the Management Act, on a date or dates (“the actual date or dates’’) later than 
the date or dates (“the hypothetical date or dates”) on which, but for the action taken by the 
company as mentioned in sub-paragraph (a), they would have become, or would be treated as 
having become, due and payable in accordance with those regulations or that section. 


(2) The company shall be liable to pay to the Board, in respect of the accounting period referred 
to in paragraph (1)(6), an amount computed in accordance with paragraph (3). 
(3) The amount payable shall be computed— 
(a) by reference to— 
(i) the amount, or (as the case may be) the aggregate of the amounts, of corporation tax 
referred to in paragraph (1)(b), and 
q) the interval of time elapsing between the hypothetical date or dates and the actual date 
or dates; 
(b) so as to allow for accelerated as well as deferred amounts of corporation tax (but not to 
the extent that it results in an amount falling to be paid by the Board); and 
(c) as if it were interest on the amount, or the aggregate of the amounts, of corporation tax 
referred to in paragraph (1)(4). 
(4) Interest referred to in paragraph (3)(c)— 
(a) shall be at the rate applicable under section 178 of the Finance Act 1989, and 
(b) shall be treated as if it were tax charged and due and payable under an assessment. 
(5) For the purposes of this regulation a relevant accounting period is an accounting period 
which, but for the action taken by the company as mentioned in paragraph (1)(a)(i)— 
(a) would have ended on 25th November 1997 or after that date but on or before 30th June 
2002, and 
(b) would have been of twelve months duration and commenced immediately following the 
end of the previous accounting period. 


(6) The circumstances specified in this paragraph for the purposes of paragraph (1)(a)(i) are 
where the change in question— 
(a) derives from a decision made before, or facts in existence prior to, 25th November 1997; or 
(b) arises as a result of the accounting period concerned ending by reason of — 

(i) the occurrence of any of the events specified in paragraphs (c) to (e) of subsection (3) 
of section 12 of the Taxes Act, except where the event in question occurs by reason of the 
transfer of the company’s activities to a company which belongs to the same group, or 
(ii) the transfer of the whole or part of the [long-term]! business of an insurance company 
to another company as mentioned in subsection (7A) of that section; or 


(c) arises as a result of — 

(i) a change in the ultimate control of the company giving rise to the alignment of the 
company’s accounting period with that of its new ultimate parent company, where the 
alignment is effected prior to the end of the accounting period of the new ultimate parent 
company in which the change occurs, or 
(ii) a notice by the company under section 224(2) of the Companies Act 1985 (specifica- 
tion of accounting reference date not later than nine months after the date of incorpora- 

tion) giving rise to such alignment as is mentioned in paragraph (i). 
(7) The circumstances specified in this paragraph for the purposes of paragraph (1)(a)(ii) are 
where—)) s3t 
(a) the accounting period of the company to whom the profits are transferred begins and 
ends on the same dates as the accounting period of the transferor company and the case is not 
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one where the transferor company has effected a change falling within paragraph (1)(a)(1) in 
the date or dates of any of its relevant accounting periods; 
(b) as a result of the transfer of profits, the profits of the transferor company for the 
accounting period in which the transfer is effected or for any subsequent accounting period 
are reduced by an amount not exceeding £5,000,000 or, where that accounting period is a 
period of less than twelve months, that amount proportionately reduced. 
(8) The company specified in this paragraph for the purposes of paragraph (1)(a)(1i) is any 
company which— 
(a) is resident outside the United Kingdom, and 
(b) either 
(1) 1s not trading in the United Kingdom through a branch or agency, or 
(11) if so trading, is not a company in the case of which the taxable profits transferred form 
part of the taxable profits of that branch or agency. 
(9) The assumptions specified in this paragraph for the purposes of paragraph (1) are that, if the 
company had not taken the action referred to in sub-paragraph (a) of that paragraph— 
(a) reliefs available to the company or to the group to which the company belongs in 
calculating liability to corporation tax would have been allocated so as to result in that liability 
arising later rather than sooner, 
(b) any profits covered or, as the case may be, not covered by reliefs would slags have been 
covered or not covered, and 
(c) in calculating the amount or amounts of corporation tax which would SAS become due 
and payable, or would be treated as having become due and payable on the hypothetical date 
or dates, not more than twelve months’ taxable profits would have been allocated to any of the 
years falling within regulation 4, that is, the year from Ist July 1999 to 30th June 2000, the 
year from Ist July 2000 to 30th June 2001, and the year from Ist July 2001 to 30th June 2002, 
allocating taxable profits for actual accounting periods before taxable profits for relevant 
accounting periods. 
(10) In calculating, for the purposes of this regulation, the hypothetical date or dates, it shall be 
assumed that— 


(a) where necessary, taxable profits are apportioned between a company’s accounting periods 
(including its relevant accounting periods) on a time basis or, where that basis would be unjust 
and unreasonable, on such basis as would be just and reasonable; 
(b) those dates are determined as if the taxable profits concerned were the only taxable profits 
for an accounting period. 

(11) In this regulation— 
(a) “control” shall be construed in accordance with section 416 of the Taxes Act; 
(b) “group” means a company which has one or more 51 per cent subsidiaries together with 
that or those subsidiaries; 
(c) “hypothetical date or dates” shall be construed in accordance with paragraph (1)(4); 
(d) the reference in paragraph (6)(c) to a change in the ultimate control of the company (“the 
relevant company”) is a reference to the situation arising where— 


(i) the company which was previously not under the control of any other company in the 
group (“the ultimate parent company’), while retaining control of the relevant company, 
itself comes under the control of another company (“the new ultimate parent company” ) 
otherwise than as a result of a reorganisation, or 
(ii) the relevant company ceases to be controlled by the ultimate parent company and 
comes under the control of another company (“the new ultimate parent company’) which is 
not under the control of any other company in the group, or 
(iii) otherwise than as a result of a reorganisation, the relevant company comes under the 
control of a company which is not itself under the control of any other company; 

and the reference in paragraph (6)(c) to “new ultimate parent company’ "Shall be construed 
accordingly; 


(e) references to “SI per cent subsidiary” shall be construed in accordance with sec- 
tion 838(1)(a) of the Taxes Act. 
Amendments—! Word in sub-para (6)(b)(ii) substituted by the Financial Services and Markets Act 2000 (Consequential 


Amendments) (Taxes) Order, SI 2001/3629 art 181 with effect from 1 December 2001, immediately after the coming into 
force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and Dye 


Insurance companies and friendly societies—supplementary ‘keg 
15— (1) This regulation applies where— 


(a) an insurance company or friendly society is entitled to a provisional repayment under 
Schedule 19AB to the Taxes Act (including a provisional repayment under that Schedule as 
modified by the Friendly Societies (Provisional Repayment for, Exempt Business) Regula- 
tions 1993), 

(b) an amount of corporation tax (“the relevant amount”) is treated as becoming due and 
payable in accordance with regulation 5 of these Regulations on the date which is the 
fourteenth day after the end of the provisional repayment period to which. gape ote 
repayment relates, and sce oft no abn 
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(c) the whole or part of the provisional repayment is set off against the relevant amount. 
(2) For the purposes of calculating — 


(a) the amount of interest (if any) on the provisional repayment, and 
(b) the amount of interest (if any) payable on the relevant amount, 


the amount so set off shall be treated, unless the company elects otherwise, as— 


(i) a provisional repayment under Schedule 19AB to the Taxes Act, and 
(11) a payment on account of the relevant amount, 


deemed, in each case, to have been made on the date referred to in paragraph (1)(b). 


1998/3177 
European Single Currency (Taxes) Regulations 1998 


Made by the Treasury under FA 1993 ss 93(1) and (6), 94(1), (2), (3) and (11) and 95(1), (2) 
and (3) and FA 1998 s 163 
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PART I 
INTRODUCTORY 
Citation and commencement 


1 These Regulations may be cited as the European Single Currency (Taxes) Regulations 1998 
and shall come into force on Ist January 1999. 


Interpretation 


“commodity or financial futures” has the meaning given by subsection (2)(a) of section 143 of 
the 1992 Act, and references in these Regulations to commodity or financial futures include 
references to a commodity or financial futures contract referred to in subsection (7)(a) o1 
(d); ; 

“debt”, other than a debt on a security, includes a debt owed by a bank which is not in sterling 
and which is represented by a sum standing to the credit of a person in an account i in the 
bank; 

“derivative” means any commodity or financial futures or an option; 44nd 

secu. ” shall be construed in accordance with section 95(5) of the Finance Act’ 1993: 

“euro” means the single currency adopted or proposed to be adopted as its currency by a 
member State 1 in accordance with the Treaty establishing the European Community; 

“euroconversion” has the meaning given by regulation 3; 

“long-term capital asset” and “long-term capital liability” have the meaning given in relation to 
both those expressions by section 143(4) of the Finance Act 1993;' 

“member State” means a member State other than the United Kingdom; 

“participating member State” means a member State that adopts the euro as its currency; 

“qualifying contract” shall be construed in accordance with sections 147, 147A and 148 of the 
Finance Act 1994;! UUbisagion 

“reconventioning” in relation to a relevant asset means a change, Coniseambnteais) isimple 
redenomination, in the terms of the asset as a result of which the new terms become aligned 
to the prevailing terms of equivalent marketable relevant assets denominated in euro; 
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“relevant asset” means a debt (whether or not a debt on a security), a long-term capital asset, a 
long-term capital liability, an option, a qualifying contract, or any commodity or financial 
futures;' 

“renominalisation” in relation to a relevant asset means a change, consequent on simple 
redenomination, in the minimum nominal amount in which the asset can be held or traded 
to a new round amount; 

“security” has the meaning given by section 132(3)(b) of the 1992 Act; 

“simple redenomination” means the conversion of the currency in which an asset, liability, 
contract or instrument is expressed from the currency of a participating member State into 
euro, and any rounding of the resulting amount to the nearest euro cent; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992. 


(2) In these Regulations references to an option, without more, are references to an option to 
which section 144 or 144A of the 1992 Act applies. 


» Amendments—Definitions repealed by the European Single Currency (Taxes) (Amendment) Regulations, SI 2002/1971 with 
) effect for accounting periods beginning after 30 September 2002. 


Definition of euroconversion 
3— (1) “Euroconversion” means— 
(a) in relation to any currency, or an amount expressed in any currency, of a participating 
member State, the conversion or restating of that currency or that amount into euro and any 
rounding of the resulting amount within a euro; 
() in relation to any asset, liability, contract or instrument— 
(i) the simple redenomination of that asset, liability, contract or instrument, or 
(ii) in the case of a relevant asset, the simple redenomination of that asset accompanied by 
either or both of renominalisation and reconventioning, or 
(iii) the substitution (whether by way of exchange, conversion, replacement or otherwise) 
for the asset, liability, contract or instrument of an equivalent replacement asset, liability, 
contract or instrument. 
(2) An equivalent replacement asset, liability, contract or instrument means an asset, liability, 
contract or instrument whose amount, terms and conditions are identical to what is reasonable 
to assume would be the amount, terms and conditions of the original asset, liability, contract or 
instrument were it to undergo a simple redenomination, or (in the case of a relevant asset) a 
simple redenomination accompanied by either or both of renominalisation and reconventioning. 
(3) For the purposes of paragraphs (1) and (2) a simple redenomination is accompanied (in the 
case of a relevant asset) by renominalisation or reconventioning if either— 
(a) the renominalisation or reconventioning is effected simultaneously, or bcos 
(b) it is effected within a period of time following the simple redenomination which is such as 
to enable it reasonably to be inferred that the renominalisation or reconventioning is 
associated with the simple redenomination. 


PART II 
DEDUCTIBILITY OF COSTS OF EUROCONVERSION OF SHARES AND 
OTHER SECURITIES 


Commentary—Simon's Taxes D7.310. 


Interpretation 
4 References in this Part of these Regulations to a euroconversion in relation to shares and other 
securities of a company (“the original shares and other securities”) are references to a 
euroconversion that is effected solely by the issue of shares and other securities in replacement of 
the original shares and other securities. 


Trading companies 
5 Costs incurred in respect of a euroconversion of its shares or other securities by a company 
carrying on a trade shall be deductible in computing the amount of its profits chargeable to 
corporation tax under Case I of Schedule D as if those costs constituted money wholly and 
exclusively laid out or expended for the purposes of the trade within section 74(1)(a) of the 
Taxes Act. 


Commentary—Simon’'s Taxes D4.206. 


Investment companies and insurance companies—deemed expenses of management 

6— (1) Costs which— 
(a) are incurred by an investment company or a company carrying on life assurance business 
in respect of a euroconversion of its shares or other securities, and 
(b) except where the costs are referable to life assurance business of a company whose profits 
in relation to that business are charged to tax [under the I minus E basis]’, are not deductible 
under regulation 5,» rl 
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[shall be treated in accordance with paragraph (1A)}!. 

(1A) If the company— 
(a) is a company with investment business, the costs shall be treated as expenses of 
management deductible under section 75 to the extent they otherwise would not be, or 
(b) is one in relation to which section 76 applies, the costs shall be treated for the purposes of 
that section as expenses payable which fall to be brought into account at Step 1 in 
subsection (7) of that section to the extent that they otherwise would not be.]! 

(2), (3) ...! 

(4) In this regulation— 
“investment company” [and “company with investment business” have the meanings]' given 

by section 130 of the Taxes Act; 


“life assurance business” shall be construed in accordance with section 431(2) of the Taxes 
Act. 


Commentary—Simon’s Taxes D4.206, D7.305. 

Amendments—! Words in paras (1), (4) substituted, para (1A) inserted, and paras (2), (3) revoked, by the Finance Act 2004, 
Sections 38 to 40 and 45 and Schedule 6 (Consequential Amendment of Enactments) Order, SI 2004/2310 art 2, Schedule 
para 77 with effect from 28 September 2004. These amendments have effect for accounting periods beginning on or after 
1 April 2004, subject to the transitional provisions set out in FA 2004 ss 43, 44. 

* Words in para (1)(b) substituted for words “otherwise than under Case I of Schedule D”, by the European Single 
Currency (Taxes) (Amendment) Regulations, SI 2008/2647 reg 2 with effect from 28 October 2008. 


PART Il 
EXCHANGE GAINS AND LOSSES, INTEREST RATE AND CURRENCY 
CONTRACTS AND OPTIONS, DEBT CONTRACTS AND OPTIONS, AND 
RELEVANT DISCOUNTED SECURITIES 


Deferral of unrealised gains 
7-11 ... 


Amendment—Regulations 7-11 repealed by the European Single Currency (Taxes) (Amendment) Regulations, SI 2002/1971 
regs 1, 2, 4 with effect for accounting periods beginning after 30 September 2002. 


Exchange or conversion of relevant discounted securities 


12— (1) A euroconversion of relevant discounted securities that is effected solely by-means of an 
exchange or conversion of those securities shall be treated as not constituting either— 


(a) a transfer of those securities within the meaning of paragraph 4 of Schedule 13 to the 
Finance Act 1996 (“Schedule 13”), or 
(b) a conversion of those securities for the purposes of paragraph 5 of Schedule 13. 


(2) The relevant discounted securities (“the new securities”) resulting from the exchange or 
conversion referred to in paragraph (1) shall be deemed for the purposes of Schedule 13 to have 
been acquired for the amount resulting from the formula— 

A-B 
Where— 


A is the amount equal to the acquisition cost of the relevant discounted securities replaced by 
the new securities, and 

B is the amount of any cash payment received by a person in respect of the euroconversion, to 
the extent that that amount does not exceed A. 


(3) Where a cash payment is received by a person in respect of relevant discounted securities as 
a result of a euroconversion of those securities which— 
(a) involves a simple redenomination of those securities, accompanied by either or both of 
renominalisation and reconventioning as a consequence of that simple redenomination, and 
(b) is effected otherwise than by means of — 
(i) a transfer of those securities, or 
(11) an exchange or conversion of those securities, 


those securities shall be deemed for the purposes of Schedule 13 to have been acquired for the 
amount resulting from the formula— 

C-D 
where— 


C is the amount equal to the acquisition cost of the relevant discounted securities, and— 
D is the amount of the cash payment received, to the extent that that amount does not exceed 
bs 


(4) Where— ee 
(a) the amount of the cash payment referred to in the description of B in paragraph (2) 
exceeds the amount referred to in the description of A in that paragraph, or 


(b) the amount of the cash payment referred to in the description of D in paragraph (3) 
exceeds the amount referred to in the description of C in that paragraph, 
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an amount equal to the excess in either case shall constitute a profit realised by a person from 
the discount on a relevant discounted security for the purposes of paragraph | of Schedule 13 
(charge to tax on realised profit comprised in discount). 


(5) In this regulation “relevant discounted security” has the meaning given by paragraph 3 of 
Schedule 13. 


Commentary—Simon’s Taxes D9.537. 


PART IV 
AGREEMENTS FOR SALE AND REPURCHASE OF SECURITIES 


Interpretation 
13 In this Part of these Regulations— 


“capital payment” means any payment on the euroconversion of securities other than any 
interest, dividend or other annual payment payable in respect of the securities; 
“original owner” and “interim holder” shall be construed in accordance with section 730A(1) 
of the Taxes Act; 
Re RsEet shall be construed in accordance with sections 727A(1) and 737A(1) of the Taxes 
ct. 


Commentary—Simon's Taxes D9.1001. 


Replacement of securities in a euroconversion 
14— (1) This regulation applies in a case where— 
(a) there is an agreement for the sale of securities, and 
(b) there is a euroconversion of the securities to which the agreement relates (“the old 
securities”), effected wholly or in part by the issue of new securities to replace them. 


(2) The new securities which replace the old securities shall be regarded for the purposes of 
sections 727A(1), 730A(1) and 737A(1) of the Taxes Act, and section 263A(1) of the 1992 Act, 
as similar securities in relation to the old securities. 


(3) In paragraph (2) the reference to similar securities shall be construed in accordance with 
section 727A(4), 730B(4) or 737B(6), as the case may be. 

[(4) The new securities which replace the old securities shall be regarded as similar securities for 
the purposes of paragraphs 2 and 7 of Schedule 13 to the Finance Act 2007. 


(5) In paragraph (4) the reference to similar securities shall be construed in accordance with 

paragraph 14(4) of Schedule 13 to the Finance Act 2007.]! 

Commentary—Simon's Taxes D9.206. 

Cross reference—FA 2007 Sch 13 para 14(6) (an arrangement is in force from the time when the securities are initially sold 
until the earlier of the time when the relevant repurchase takes place, and the time when it becomes apparent that that 
repurchase will not take place). 

Amendments—' Paras (4), (5) inserted by the Sale and Repurchase of Securities (Amendment of Instruments) Order, 
SI 2007/2484 art 3(1), (2) with effect in relation to arrangements that come into force on or after 1 October 2007: 
SI 2007/2484 art 1(1). FA 2007 Sch 13 para 14(6) applies for the purpose of determining the times at which an 
arrangement is in force: SI 2007/2484 art 1(2). 


Payment or benefit received by interim holder on euroconversion 
15— (1) This regulation applies in a case where— 
(a) there is an arrangement for the sale and repurchase of securities to which section 263A(1) 
of the 1992 Act applies, Oe 
(b) a capital payment, but for the arrangement, would be received by the original owner on 
the euroconversion of those securities, 
(c) the interim holder is not required under the arrangement to pay to the original owner an 
amount representative of that capital payment, and an amount representative of that capital 
payment is not required under the arrangement to be taken into account in computing the 
repurchase price of the securities, and 
(d) the amount of the capital payment would not exceed 500 euros. 
(2) The interim holder shall not be regarded, for the purposes of section 263A of the 1992 Act, 
as receiving a benefit under subsection (3)(b) of that section equal to the amount of the capital 
payment. 


Commentary—Simon’'s Taxes D9.1001. 


Payment deemed to be made by interim holder on euroconversion 

16— (1) This regulation applies in a case where— 
(a) there is an arrangement for the sale and repurchase of securities to which section 730A(1) 
of the Taxes Act, or section 263A(1) of the 1992 Act, applies, or to which section 730A(1) of 
the Taxes Act would apply if the sale price and the repurchase price were different, 
(b) there is a euroconversion of those securities prior to their being repurchased, and 
(c) it is reasonable to assume that an amount that is representative of a capital payment in 
respect of the euroconversion is taken into account in computing the repurchase price of 
those securities. 
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(2) The amount referred to in paragraph (1)(c) shall be treated asif it were a separate 
representative payment in respect of the euroconversion made by the interim:holder to the 
person required or entitled under the arrangement to repurchase the securities: 


(3) The repurchase price of the securities shall be treated, for the purposes of section 730A of 
the Taxes Act and the 1992 Act, as increased by an amount equal to the amount of the separate 
payment treated as made by paragraph (2). 


Renominalisation resulting in new minimum denomination in which securities can be held 
or traded 


17— (1) This regulation applies in a case where— 


(a) there is an arrangement for the sale and repurchase of securities to which section 730A(1) 
or 737A(1) of the Taxes Act, or section 263A(1) of the 1992 Act, applies, or to which 
section 730A(1) of the Taxes Act would apply if the sale price and the repurchase price were 
different, 

(b) there is a euroconversion of those securities prior to their being repurchased, 

(c) the aggregate nominal value (expressed in euros) of the securities sold, or of securities 
issued to replace them in a euroconversion is, as a result of renominalisation, not a whole 
multiple of the new minimum denomination in which those securities can be traded at the 
time of repurchase under the arrangement, 

(d) securities the aggregate nominal value of which is equal to the largest whole multiple of 
the new minimum denomination which does not exceed the aggregate nominal value referred 
to in sub-paragraph (c) are required under the arrangement to be sold back to the original 
owner or the transferor or a person connected with him, and 

(e) the interim holder is required under the arrangement to pay to the original owner or 
transferor, or person connected with him, an amount which either— 


(i) is equal to the amount of what would, but for the arrangement, have been the proceeds 
of disposal of the remainder of the securities on the renominalisation received by the 
original owner, or 
(ii) is equal to the value, at the time of the repurchase of securities pursuant to the 
arrangement, of the remainder if the remainder could still be held at that time though not 
traded. 


(2) Where this regulation applies, the requirement for payment of the amount specified in 
paragraph (1)(e) is to be regarded for the purposes of sections 727A, 730A and 737A of the 
Taxes Act, and section 263A of the 1992 Act, as equivalent to a requirement on the original 
owner, transferor or person connected with him to repurchase the remainder of the securities. 


(3) The value referred to in paragraph (1)(e)(i1) is the appropriate proportion (based on nominal 
value) of the market value of the minimum amount of the original securities that, at the time of 
the repurchase of the securities pursuant to the arrangement, could be traded. 


(4) Where the amount calculated in accordance with sub-paragraph (e) of paragraph (1) does 
not exceed 500 euros, and the arrangement does not require payment of a sum equal to this 
amount, this regulation shall have effect as if the amount calculated in accordance with that 
sub- paragraph were nil and the requirement specified in that sub-paragraph were satisfied. 
(5) Where, in a case to which paragraph (1)(a) to (d) applies— 
(a) no amount is paid as mentioned in paragraph (1)(e) by the interim holder to the original 
owner, transferor or person connected with him in respect of securities that; as a result of the 
renominalisation, could not be traded, but 
(b) it is reasonable to assume that an amount that is representative oft an dtnount that could 
have been paid as mentioned in sub-paragraph (a) was taken into account in computing the 
repurchase price of the securities, 


that amount shall be treated as if it were a separate payment made ba the interim holder to the 
original owner, transferor or person connected with him that is representative of a capital 
payment on the euroconversion of the securities, and the repurchase price of the securities shall 
be treated as increased by an amount equal to the amount of that separate payment so treated as 
made. 


Commentary—Simon’s Taxes D9.1001. 


Payment made or deemed to be made by interim holder in respect of euroconversion—chargeable 
gains consequences oe 
18— (1) This regulation applies in a case where— 
(a) there is an arrangement for the sale and repurchase oe securities to. which s section 263A(1) 
of the 1992 Act applies, and 
(b) as a result of a euroconversion of those securities, a payment aati od of a ‘capital 
payment is made, or treated under regulation 16(2) or 17(5) as made (“deemed - ent”), by 
the interim holder to the original owner or the transferor or a person, connecte aith him, 
(2) The payment or deemed payment shall be treated, for the purposes of the 1992 Act (9) 


(a) where the original owner and the repurchaser are the same person,’as.a capital payment 
received by the original owner in respect of the euroconversion of the securities concerned on 
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such date as, on a just and reasonable view, may be inferred from the terms of the 
arrangement to be the date when the original owner would, but for the arrangement, have 
received a capital payment in respect of which the payment or deemed payment is made; 

(b) where the original owner and the repurchaser are not the same person and so far as 
concerns persons other than the interim holder, as reducing the repurchase price; and 

(c) as deductible by the interim holder in computing any capital gain arising— 


(i) ona disposal of the securities received by the interim holder under the arrangement, or 
(ii) where there has been an exchange of those securities as a result of the euroconversion, 
on a disposal of the securities received by the interim holder in exchange for the original 
securities received by him under the arrangement. 


Euroconversion—loan relationships consequences 


19— (1) Paragraph 15 of Schedule 9 to the Finance Act 1996 (loan relationships—repo transac- 
tions and stock-lending) shall have effect as if the definition of “repo or stock-lending arrange- 
ments” in sub-paragraph (3) of that paragraph also included provision under an agreement or series 
of agreements for the original owner, or a person connected with him, subsequently to be or become 
entitled, or required, to have transferred to him either— 


(a) the rights accruing on a euroconversion of the loan relationship, or 

(b) where the rights include a payment on the euroconversion, other than interest, of an amount 
which, when aggregated with all other payments on the euroconversion of loan relationships with 
equivalent rights which are the subject of the same repo or stock-lending arrangement, results in 
an aggregate amount that does not exceed 500 euros, either the whole of those rights or the whole 
of those rights apart from that payment. 


(2) In paragraph (1)(b) “equivalent rights” shall be construed in accordance with paragraph 15(4) of 
Schedule 9 to the Finance Act 1996.' 


Cross reference—FA 2007 Sch 13 para 14(6) (an arrangement is in force from the time when the securities are initially sold 
until the earlier of the time when the relevant repurchase takes place, and the time when it becomes apparent that that 
repurchase will not take place). 

Amendments—! Regulation 19 revoked by the Sale and Repurchase of Securities (Amendment of Instruments) Order, 
SI 2007/2484 art 3(1), (3) with effect in relation to arrangements that come into force on or after | October 2007: 
SI 2007/2484 art 1(1). FA 2007 Sch 13 para 14(6) applies for the purpose of determining the times at which an 
arrangement is in force: SI 2007/2484 art 1(2). 


) 


PART V 
STOCK LENDING ARRANGEMENTS 


Commentary—Simon’s Taxes B2.608. 


Interpretation 
20 In this Part of these Regulations— 
“capital payment” means any payment on the euroconversion of securities other than any 
interest, dividend or other annual payment payable in respect of the securities; 


“stock lending arrangement”, “borrower” and “lender” have the meanings given by sec- 
tion 263B(1) of the 1992 Act. 


Deemed capital payment 
21— (1) This regulation applies in a case where— 
(a) there isa stock lending arrangement in relation to securities, 
(b) a capital payment resulting from the euroconversion of those securities would, but for the 
arrangement, be received by the lender, and 
(c) the stock lending arrangement does not include a requirement for the borrower to make a 
payment to the lender that is representative of the capital payment referred to in sub- 
paragraph (b). 
(2) Subject to paragraph (3), the lender shall be treated, for all purposes of the Taxes Acts, as 
having received a capital payment in respect of the euroconversion of the securities concerned— 
(a) on such date as it is reasonable to assume would have been, but for the arrangement, the 
first date on which the lender could have received the payment mentioned in paragraph (1)()), 
and 
(b) in an amount equal to the amount of the payment he could have received. 
(3) Paragraph (2) shall not apply where the amount of the capital payment that the lender could 
have received is less than 500 euros. 


Commentary—Simon’s Taxes C1.414A, C1,414C. 


Renominalisation resulting in new minimum amount in which securities can be held or traded 


22— (1) This regulation applies in a case where— 
(a) there is a stock lending arrangement in relation to securities, 
(b) there is a euroconversion of those securities prior to their being transferred back to the 
lender under the arrangement, 
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(c) the aggregate nominal value (expressed in euros) of the securities transferred to the 
borrower under the arrangement, or of the securities issued to replace them in the eurocon- 
version, is, as-.a result of renominalisation, not a whole multiple of the new minimum 
denomination in which those securities can be traded at the time of the transfer of securities 
back to the lender under the arrangement, 

(d) securities the aggregate nominal value of which is equal to the largest whole multiple of 
the new minimum denomination which does not exceed the aggregate nominal value referred 
to in sub-paragraph (c) are transferred back to the lender pursuant to the arrangement, and 
(e) the borrower is required under the arrangement to pay to the lender an amount which 
either— 


(i) is equal to the amount of what would, but for the arrangement, have been the proceeds 
of disposal of the remainder of the securities on the renominalisation received by the 
lender, or 
(ii) is equal to the value, at the time of the transfer of securities back to the lender under 
the arrangement, of the remainder of the securities if the remainder could still be held at 
that time though not traded. 


(2) Where this regulation applies, the requirement for payment of the amount specified in 
paragraph (1)(e) is to be regarded for the purposes of section 263B of the 1992 Act as a 
requirement on the part of the borrower to transfer the remainder of the securities back to the 
lender. 


(3) The value referred to in paragraph (1)(e)(ii) is the appropriate proportion (based on nominal 
value) of the market value of the minimum amount of the original securities that, at the time of 
the transfer back of securities to the lender under the arrangement, could be traded. 


(4) Where the value, or proceeds of disposal, of the remainder of the securities referred to in 
sub-paragraph (e) of paragraph (1) does not exceed 500 euros, and the arrangement does not 
require payment of a sum equal to this amount, this regulation shall have effect as if the amount 
calculated in accordance with that sub-paragraph were nil and the requirement specified in that 
sub-paragraph were satisfied. 


Payment made by borrower to lender in respect of euroconversion—chargeable gains consequences 
23— (1) This regulation applies in a case where— 


(a) there is a stock lending arrangement in relation to securities, and 
(b) a payment representative of a capital payment resulting from a euroconversion of those 
securities is made by the borrower to the lender. 


(2) The representative payment shall be treated, for all purposes of the Taxes Acts— 


(a) as a capital payment received by the lender in respect of the euroconversion of the 
securities concerned on such date as it is reasonable to assume would have been, but for the 
arrangement, the first date on which the lender could have received the capital payment, and 
(b) as deductible by the borrower in computing any capital gain arising— 

(i) on a disposal of the securities received by the borrower under the arrangement, or 

(ii) where the euroconversion is effected by means of an exchange of securities, on a 

disposal of the securities received by the borrower in exchange for the original securities 

received by him under the arrangement. 


PART VI 
REPURCHASES AND STOCK LENDING—STAMP DUTY AND STAMP 
DUTY RESERVE TAX 


24-30 / Not reproduced. See Orange Tax Handbook Stamp Taxes section. ] 


PART VII 
ACCRUED INCOME SCHEME 


Commentary—Simon’s Taxes Division D9.4. 


Interpretation 
31 In this Part of these Regulations— 


“the accrued amount” has the meaning given by section 713(4) of the Taxes Act; 

“the accrued income provisions” means sections 710 to 728 of the Taxes Act;.  — 

“interest period” shall be construed in accordance with section 711(3) and (4) of the Taxes a 
except that, where securities are issued on an exchange of securities to which regulation 32 
(exchange ‘of. securities resulting from euroconyersion) applies, paragraph (a) of sec- 
tion 711(3) of that Act (commencement of interest period) shall have effect for the purposes 
of regulation 33 as if the reference in that paragraph to the day following that on which 
securities are issued were a reference to the day on which they areissued; = oa) 

“the rebate amount” has the meaning given by section 713(5) of the Taxes Act; ei Stora (4 

“securities” has the meaning given by section 710(2) to (4) of the Taxes Act; 9» SSBRGI 
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“transfer” in relation to a transfer of securities has the meaning given by subsection (5), read 
with subsection (13), of section 710 of the Taxes Act. 


Disapplication of accrued income provisions in respect of an exchange or conversion of securities 
resulting from a euroconversion 

32 An exchange or conversion of securities that arises solely as a result of actions to effect a 

euroconversion of those securities shall not constitute, or be treated as, a transfer of those 

securities for the purposes of the accrued income provisions. 


Commentary—Simon’s Taxes D9.428. 


Disapplication of variable interest rate provision in certain circumstances 
33— (1) This regulation applies in a case where, solely to provide for actions reasonably required 
to effect a euroconversion of a security— 
(a) there may be a change in the rate of interest carried by the security in relation to the 
interest period in which the euroconversion occurs, or 
(>) there may be a change in the rate of interest carried by the security in relation to 
subsequent periods but, throughout the subsequent periods, the new rate of interest falls 
within one, and one only, of the categories specified in paragraphs (a) to (c) of section 717(2) 
of the Taxes Act, or 
(c) there may be a change in the rate of interest as mentioned in sub-paragraph (a) and a 
change in the rate of interest as mentioned in sub-paragraph (b). 
(2) The provision for change in the rate of interest referred to in paragraph (1)(a) or () shall not 
cause the security concerned to be one to which section 717 of the Taxes Act applies. 


Commentary—Simon's Taxes D9.427, D9.428. 


Calculation of accrued amount or rebate amount in the event of a euroconversion of securities 
34— (1) This regulation applies in a case where— 

(a) there is a transfer of securities at any time in an interest period, and 

(6) at any time in that interest period there is a euroconversion of the securities transferred in 

that period. 
(2) The accrued amount or, as the case may be, the rebate amount arising in respect of the 
transferred securities on the transfer shall be such amount as is just and reasonable. 


Commentary—Simon’s Taxes D9.420, D9.428. 


Treatment of capital sum receivable on euroconversion of securities 
35— (1) This regulation applies in a case where— 
(a) otherwise than as a result of a transfer of securities that is not an exchange or conversion 
of securities to which regulation 32 applies, a person becomes entitled in an interest period to 
a capital sum in connection with a euroconversion of securities, and 
(b) any part of that sum is, on a just and reasonable view— 
(i) attributable to a reduction in the interest payable on those securities, or 2% 
(ii) by way of compensation for a deferral of the interest payable on those securities. 
(2) The person entitled to a capital sum in an interest period as mentioned in paragraph (1)(a) 
shall be regarded as entitled in that interest period to a sum on the securities, for the purposes of 
section 713(2)(a) or (3)(a), in an amount equal to the part of the sum referred to in 
paragraph (1)(). 
Commentary—Simon’'s Taxes D9.428. 


PART VIII 
CHARGEABLE GAINS 


Commentary—Simon’s Taxes C2.1515. 


Equation of holding of non-sterling currency with new euro holding on euroconversion 
36 A euroconversion of currency (“the original currency”) shall not be treated for the purposes 
of the 1992 Act as involving any disposal of the original currency or any acquisition of the new 
euro holding or any part of it, but the original currency (taken as a single asset) and the new 
euro holding (taken as a single asset) shall be treated for those purposes as the same asset 
acquired as the original currency was acquired. 


Equation of debt (other than a debt on a security) on euroconversion 


37 A euroconversion of a debt other than a debt on a security (“the original debt’) shall not be 
treated for the purposes of the 1992 Act as involving any disposal of that debt by the creditor or 
any acquisition by him of a new debt or any part of it, but the original debt and the new debt 
shall be treated for those purposes (to the extent that they are not already so treated) as the same 
asset acquired as the original asset was acquired. 
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Commentary—Simon’s Taxes C1.408. 


Derivatives over assets the subject of euroconversion 
38— (1) This regulation applies where— 


(a) a derivative represents rights or obligations in respect of any asset or liability or other 
amount (“the underlying asset”), 

(b) there is a euroconversion of the underlying asset, 

(c) a transaction is entered into in relation to that derivative that would, but for this 
regulation, result in a disposal for the purposes of the 1992 Act of the derivative (“the original 
derivative”) and the acquisition of a new derivative, 

(d) the terms of the new derivative differ from the terms of the original derivative only to the 
extent necessary to reflect the euroconversion of the underlying asset, and 

(e) no party to the transaction receives any consideration in respect of the original derivative 
other than the new derivative. 


(2) The transaction described at paragraph (1)(c) shall not be treated for the purposes of the 
1992 Act as involving any disposal of the original derivative or any acquisition of the new 
derivative, but the original derivative and the new derivative shall be treated for those purposes 
as the same asset acquired as the original derivative was acquired. 


Commentary—Simon’s Taxes C1.307. 


Cash payments received on euroconversion of securities 


39— Chapter II of Part IV of the 1992 Act shall have effect as if after section 133.0f that Act 
(premiums on conversion of securities) there were inserted the following section—(inserts TCGA 
1992 s 133A). 


PART IX 
CONTROLLED FOREIGN COMPANIES 


Commentary—Simon’'s Taxes D4.315. 


Replacement of currency used in accounts of controlled foreign company by euro 


40— (1) This regulation applies in a case where, as a result of the adoption of the euro by a 
participating member State, the currency used in the accounts of a controlled foreign company 
for the first relevant accounting period of the company is to be replaced by the euro. 


(2) Section 747A(2) of the Taxes Act shall have effect as if it provided that— 


(a) where the currency used in the accounts of the controlled foreign company for the first 
relevant accounting period was the ecu, the chargeable profits for any subsequent accounting 
period ending on or after Ist January 1999 should be computed and expressed in the euro; 
(b) where the currency used in the accounts of the controlled foreign company for the first 
relevant accounting period was a currency other than the ecu— 


(i) the chargeable profits for any subsequent accounting period in which, or in any part of 
which, the currency continues to exist as a legal sub-unit of the euro should be computed 
and expressed in either the currency so used or the euro; 

(ii) the chargeable profits for any accounting period beginning after the end of the latest 
accounting period referred to in paragraph (i) should be computed and expressed in the 
euro. 


Commentary—Simon's Taxes D4.322. 


PART X 
AMENDMENTS TO THE LOCAL CURRENCY ELECTIONS REGULATIONS 
Amendments—This Part revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 


SI 2000/3315 reg 10 to the extent that it is not previously revoked with effect for any accounting period of a company 
beginning after 31 December 1999 for which FA 2000 ss 105, 106 have effect. 


Introductory 
41— (1) The Local Currency Elections Regulations 1994 (“the 1994 Regulations i shall have effect 
in relation to the adoption of the euro by a member State with the modifi ications “specifi ed in 
regulations 42 to 47. 
(2) Except where otherwise defined in these Regulations, expressions used. ee Part of these 
Regulations have the meanings given by the 1994 Regulations, and references to a regulation in 
regulations 42 to 47 are references to a regulation of the 1994 Regulations, ...... 


Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modificati 3 Regulations, 


SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December I for which nt 
2000 ss ide, 106 have effect. 
: 1 i id Na Wupisit 3 
Period for determining validity of elections ; ee ae} boiser) od lssie 


b2s bstigpos toezes 


42— (J) In regulation 5(2)— 
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(a) in sub-paragraph (a) after the words “trade is carried on” there shall be inserted “, 
determined— 


(i) at the beginning of the first accounting period to which the election applies and at any 
time thereafter, or 

(ii) where the election is for a part of a trade which the company begins to carry on at a time 
in the first accounting period to which the election applies which is not the beginning of that 
accounting period, at the time the part of the trade commences and at any time thereafter” 


(b) in sub-paragraph (b) there shall be added at the end “as regards the first accounting period to 
which the election applies and subsequent accounting periods”. 


(2) In regulation 6 after the words “In determining” there shall be inserted “for the purposes of 


regulation 5(2)(a)”’, 


Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. 


Existing election for ecu or participating currencies 
43— (1) An election made by a company under regulation 3 or 4 in relation to— 


(a) the ecu, or 
(b) a currency participating in the euro, 


shall have effect for the purposes of the 1994 Regulations on and after Ist January 1999 or, if later, 
the date on which the euro is adopted by the participating member State concerned, as if the 
election— 
(a) continued on or after that date, and 
(b) was made in relation to the euro as well as in relation to the ecu or, as the case may be, the 
participating currency concerned. 
(2) In paragraph (1) the reference to a currency participating in the euro (or the participating 
currency) is a reference to the currency of a participating member State which, as a result of the 
adoption of the euro by that member State, is replaced by the euro but continues to exist.as a legal 
sub-unit of the euro. 
Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 


SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. 


Treatment of existing part trade elections in participating currencies 
Wiss (1) Where prior to Ist January 1999 or, if later, prior to the date on which the euro is adopted 
by the participating member State concerned— 
(a) a company makes more than one election under regulation 4 for different parts of its trade, 
(b) the currency specified in each election— 
(i). as at Ist January 1999, is a. participating currency, or 
(ii) as at the later date on which the euro is adopted by the participating member State 
concerned, is either a participating currency or the euro, and 
(c) the elections taken together cover the whole of the company’s trade, 
the elections shall be treated on and after Ist January 1999 or, as the case may be, the later date 
referred to above, for the purposes of the 1994 Regulations, as if they together constituted a single 
election for the euro as well as for the participating currency concerned under regulation 3 in respect 
of the whole of the company’s trade. . 
(2) Where prior to Ist January 1999 or, if later, prior to the date on which the euro is adopted by the 
participating member State concerned 
(a) a company makes more. than one election under regulation 4 for different parts of its trade, 
(b) the currency specified in more than one of its elections— 
- (i) as at Ist January 1999, is a participating currency, or 
(ii) as at the later date on which the euro is adopted by the participating member State 
concerned, is either a participating currency or the euro, and 
(c) the elections taken together do not cover the whole of the company’s trade, 
all the elections referred to in sub-paragraph (b) shall be treated on and after Ist January 1999 or, 


as the case may be, the later date referred to.above, for the purposes of the 1994 Regulations, as if 


they together constituted a single election for the euro as well as for the participating currency 
concerned under regulation 4 in respect of part of the company’s trade. 


Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. 


Election for whole trade where part trade election already exists 
45 For regulation 3(2) there shall be substituted— . 


“(2) An election made by a company under this regulation for a oe for an accounting period 
shall be of no effect if— 
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(a) an election (“the previous election”) has previously been made by the company under 

regulation 4 in a different currency for that accounting period and any part of that trade, and 

(b) the previous election remains in force as respects that trade and that accounting period. 
(3) Where— 

(a) an election (“the new election”) is made by a company under this regulation for a trade 

for an accounting period, and 

(b) an election (“the previous election”) has previously been made by the company under 

regulation 4 in the same currency for that accounting period and any part of that trade, 


the new election shall be taken to replace the previous election with effect from the beginning of 
the first accounting period to which the new election applies.” 
Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 


SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. 


Determination of rate of exchange where part trade election replaced by whole trade election or 
combined part trade election 


46— (1) In regulation 8— 


(a) in paragraph (1) at the beginning there shall be inserted “Subject to Phe (5) below,” 
(b) after paragraph (4) there shall be added— 


“(5) Where, as a result of the adoption of the euro by one or more participating member 
States— 
(a) elections by a company for parts of its trade under regulation 4 are treated under 
regulation 44 of the European Single Currency (Taxes) Regulations 1998 as a single election 
by the company for the euro under regulation 3 in respect of the whole of its trade for an 
accounting period beginning on or after Ist January 1999 or, if later, on or after the date of 
adoption of the euro by the member State concerned, 
(b) elections by a company for parts of its trade under regulation 4 are treated under 
regulation 44 of those Regulations as a single election by the company for the euro under 
regulation 4 in respect of part of its trade for an accounting period beginning on or after Ist 
January 1999 or, if later, on or after the date of adoption of the euro by the member State 
concerned, 
the company shall, unless it makes a new statement under paragraph (1) above for that 
accounting period not later than the date specified in paragraph (6) below, be treated in relation 
to that accounting period and thereafter as using for the purposes of that paragraph the London 
closing exchange rate. 
(6) The date specified is the date which is 92 days after the date of adoption of the euro by the 
member State concerned. 
(7) In paragraphs (5) and (6) above references to the euro are references to the single currency 
adopted by a member State other than the United Kingdom in accordance with the Treaty 
establishing the European Community.” 
Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 


SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. 


Part trade elections for new part trades 
47— (1) In regulation 9 after paragraph (3) there shall be added— 
“(4) Subject to the following provisions of these Regulations, an election for a part of a trade 
which a company begins to carry on at a time (“the relevant time”) in an accounting period that 
is not the beginning of that accounting period shall have effect as respects that part for all 
accounting periods beginning on or after the relevant time if the election is made before the 
relevant time.” 


Amendments—This regulation revoked by the Exchange Gains and Losses (Miscellaneous Modifications) Regulations, 
SI 2000/3315 reg 10 with effect for any accounting period of a company beginning after 31 December 1999 for which FA 
2000 ss 105, 106 have effect. i 


1998/3178 ie 
Scotland Act 1998 (Commencement) Order 1998 | 
Made by the Secretary of State for Scotland under the Scotland Act 1998 ‘Ss 1150), 126(1) 
and 130 


MGT oss ini inent Se aids ork einisn ia dea 16 December 1988 
t MOTVSSTA 
Citation and interpretation : (CE sotinlwesy rc’ BA 
1— (1) This Order may be cited as the Scotland Act 1998 (Commencement Rata IRAs 
(2) In this Order, “the Act” means the Scotland Act 1998. SAL ad Not 
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Appointed days 
2— (1) All the provisions of the Act, so far as not then in force, shall come into force on Ist July 
1999, except the provisions specified in Schedule 5 to this Order. 


(2) The provisions of the Act, specified in column 1 of any of the Schedules to this Order and 
the subject matter of which is described in column 2 of that Schedule shall, so far as not then in 
force, come into force on the day appointed in relation to that Schedule in the Table below but, 
where a particular purpose is specified in relation to any provision in column 3 of that Schedule, 
that provision shall come into force on that day only for that purpose. 


TABLE 
Schedule Appointed day 


25th January 1999 
Ist April 1999 

6th May 1999 
20th May 1999 
Ist April 2000 


nAbWN ee 


Principal Appointed Day 
3 The principal appointed day is Ist July 1999. 


SCHEDULE 3 
Article 2(2) 


PROVISIONS OF THE ACT WHICH COME INTO FORCE ON 6TH MAY 1999 


Column 1 Column 2 Column 3 
Provisions of the Act Subject matter Purpose 
Part IV The tax-varying power 

1999/358 


Corporation Tax (Treatment of Unrelieved Surplus Advance Corporation Tax) 
Regulations 1999 


Made by the Treasury under FA 1998 s 32 


Madesy.teVilitsih dzapqrenn Ofzsonucioohulon 1: Februanyal 999 
Laid before the House of Commons. . . . . . +. 16 February 1999 
Cominciintosforcegtines eemod wal be recur ok ee March-1999 


Press releases etc—IR 16—2-99 (regulations for relief of past surplus ACT). 
HMRC Manuals—Company Taxation Manual CTM18260-18700 (unrelieved surplus ACT, including definition of a group 
and examples). 


Citation and commencement 


1 These Regulations may be cited as the Corporation Tax (Treatment of Unrelieved Surplus 
Advance Corporation Tax) Regulations 1999 and shall come into force on 9th March 1999. 


Introductory 

2— (1) These Regulations make provision for and in connection with enabling unrelieved 
surplus ACT that a company has as at 6th April 1999 to be set against its liability to corporation 
tax on profits charged to corporation tax for an accounting period beginning on or after that 
date, other than an accounting period that is subsequent to the company’s final accounting 
period. 

(2) In paragraph (1) the reference to unrelieved surplus ACT of a company includes, where the 
company is a member of a group at any time in an accounting period to which that paragraph 
applies, a reference to unrelieved surplus ACT that another company, which is a member of the 
same group at any time in that accounting period, has as at 6th April 1999. 


Interpretation 


3— (1) In these Regulations unless the context otherwise requires— 
“accounting period” shall be construed in accordance with regulation 2(1); 
“ACT” means advance corporation tax; 
“the Board” means the Commissioners of Inland Revenue; 
“distribution” has the meaning given by section 832(1); 
“final accounting period” shall be construed in accordance with regulations 4 and 5; 
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“franked distribution” means the sum of the amount or value of a relevant distribution and 
such proportion of that amount or value as corresponds. to the rate of shadow ACT 
specified in regulation 11(9), and references in these Regulations to any accounting period 
in which a franked distribution is made are references to the accounting period in which the 
relevant distribution in question is made; 

“franked investment income” means income of a company resident in the United Kingdom 
which consists of a distribution in respect of which the company is entitled toa tax credit 
(and which accordingly represents income equal to the aggregate of the amount or value of 
the distribution and the amount of that credit), except that it does not include income to 
which regulation 7, 8(4) or 9 refers, or income falling within regulation 10 to which 
paragraph (4) of that regulation does not apply; 

“group” has the meaning given by regulation 6; 

“notification” means notification in writing; 

“parent company” in relation to a group shall be construed in accordance with regulation 6(1) 
to (7); and “immediate parent company” shall be construed in accordance with regula- 
tion 6(8); 

“relevant distribution” means a distribution made on or after 6th April 1999; 

“shadow ACT” means a notional amount of ACT treated as paid by a company in respect of 
a relevant distribution and computed in accordance with regulation 11; 

“straddling accounting period” means an accounting period beginning before, and ending on 
or after, 6th April 1999, and includes a separate accounting period mentioned in sec- 
tions 245(2), 245A(2) and 245B(2): 

“surplus franked investment income” — 

(a) as respects an accounting period beginning on or after 6th April 1999, has the meaning 
given by regulation 11(13); 

(b) as respects an accounting period beginning before that date, has the meaning given by 
section 238(1A); 

“surplus shadow ACT” means the excess amount of shadow ACT over the total amount of 
shadow ACT set against a company’s liability to corporation tax for an accounting period 
in accordance with regulation 12(1); 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“unrelieved surplus ACT” means the ACT (if any) which, apart from sub-paragraph (3) of 
paragraph 12 of Schedule 3 to the Finance Act 1998 but otherwise in accordance with that 
paragraph, would be treated by virtue of section 239(4) as paid in respect of distributions 
made by a company in the first accounting period of the company to begin on or after 6th 
April 1999, 

(2) References in these Regulations to the profits of a company charged to corporation tax for 
any accounting period are references to the amount of the company’s profits for that period on 
which corporation tax falls finally to be borne. 


(3) References in these Regulations, however expressed, to a company’s liability to corporation 
tax for an accounting period include references to a company’s liability in respect of any sums 
chargeable on the company for that period under section 747(4)(a) (controlled foreign com- 
panies). 
(4) For the purposes only of these Regulations, a straddling accounting period shall he treated as 
if— 
(a) it were composed of two Vatenmatiee periods, the one ending on Sth April 1999 and the 
other beginning on 6th April 1999; 
(b) there were apportioned to each of those accounting periods the proportionate part of the 
profits of the company charged to corporation tax for the straddling accounting period. 


(5) References in these Regulations to an accounting period beginning on or after 6th April 1999 
include references to— 


(a) an accounting period deemed by virtue of paragraph (4) of this regulation to begin on 6th 
April 1999, and 

(b) a separate accounting period referred to in regulations 16(2) and 1722), that begins on or 
after that date. 


(6) References in these Regulations, other than the reference i in paragraph (4)(b) above, toa 
requirement for profits charged to corporation tax for an accounting period to, be apportioned 
between two separate parts of that accounting period are TESTER CES toa requirement for those 
profits to be apportioned either— octal 
(a) on a time basis, or 
(b) where that basis would be unjust and unreasonable, on ‘such basis ors would be just and 
reasonable. 
(7) In these Regulations any reference to a particular provision, without more; is.a reference to 
that provision of the Taxes Act. ; 


ONSTSi 
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Definition of final accounting period—company. not.a member of agroup,..5 4 
4— (1) For the purpose of regulation 2(1) and subject to paragraphs (3) to (5) of this'regulation 
and to regulation 5(10), where a company is not amember of a group at any time in the relevant 
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accounting period, the final accounting period of that company is the accounting period 
beginning in the period of twelve months immediately following the end of the relevant 
accounting period or, if there is more than one accounting period beginning in that period of 
twelve months, the latest accounting period beginning in that period. 


(2) In paragraph (1) “the relevant accounting period” is the first accounting period of the 
company after which no amount of unrelieved surplus ACT is available to be set against the 
company’s liability to corporation tax in accordance with these Regulations. 


(3) Paragraph (1) shall not apply where, at any time in the first of its accounting periods to begin 
on or after 6th April 1999, the company notifies an officer of the Board that it will not seek or, 
as the case may be, will cease to seek recovery of unrelieved surplus ACT in respect of that 
accounting period or any subsequent accounting period. 
(4) Where, otherwise than in a case to which paragraph (3) applies, the company notifies an 
officer of the Board at any time in an accounting period that it wishes that accounting period to 
be its final accounting period and that it will not seek recovery of unrelieved surplus ACT in 
yrespect of any subsequent accounting period, the final accounting period of that company is, 
subject to paragraph (5), the accounting period in which the notification is made. 
(5) Where— 
(a) there is an amount of surplus shadow ACT in respect of an accounting period of the 
company beginning in the period of twelve months (“the relevant period”) immediately 
following the end of the accounting period in which the company notifies an officer of the 
Board as mentioned in paragraph (4) or, if there is more than one such accounting period, the 
latest accounting period beginning in the relevant period, and 
(6) that amount or any part of it falls to be carried back in accordance with regulation 12(7) 
to the accounting period in which that notification is made, 


the final accounting period shall be the accounting period or, as the case may be, the latest 
accounting period beginning in the relevant period from which an amount of surplus shadow 
ACT falls to be carried back as mentioned in sub-paragraph (b) of this paragraph, and not the 
accounting period in which the notification is made. 


Definition of final accounting period—company a member of a group 
5— (1) For the purpose of regulation 2 and subject to paragraphs (3) to (10), where a company 
is a member of a group at any time in the relevant accounting period, the final accounting period 
of that company in its capacity as a member of that group is the accounting period beginning in 
the period of twelve months immediately following the end of the relevant accounting period or, 
if there is more than one accounting period beginning in that period of twelve months, the latest 
accounting period beginning in that period. 
(2) In paragraph (1) “the relevant accounting period” is the first accounting period of the 
company after which no amount of unrelieved surplus ACT belonging to the company or any 
other company which is a member of the group at any time in that accounting period is available 
to be set against any liability to corporation tax in accordance with these Regulations; and for 
this purpose unrelieved surplus ACT belonging to another company that is a member of the 
group at any time in that accounting period shall be regarded as so available until the end of that 
other company’s accounting period. 
(3) Paragraph (1) shall not apply where— 
(a) the company is a member of the group as at 6th April 1999, and 
(b) at any time in the first accounting period of the parent company of the group to begin on 
or after that date, the parent company notifies an officer of the Board on behalf of the group 
that the group will not seek or, as the case may be, will cease to seek recovery of unrelieved 
surplus ACT in respect of any accounting period of any member of the group that begins on 
or after that date. 
(4) A notification made in accordance with paragraph (3) shall, subject to paragraph (9), be 
binding on each company that was a member of the group as at 6th April 1999. 
(5) Where, otherwise than in a case to which paragraph (3) applies, at any time in an accounting 
period of the parent company of the group the parent company notifies an officer of the Board 
on behalf of the group that the group wishes the accounting period of any member of the group 
in which the notification is made to be the final accounting period of that member and that it 
will not seek recovery of amounts of unrelieved surplus ACT available to that member in respect 
of any subsequent accounting period, the final accounting period of that member and the final 
accounting period of the parent company is, subject to paragraphs (7) to (10), the accounting 
period of the parent company in which the notification by the parent company is made. 
(6) A notification made in accordance with paragraph (5) shall, subject to paragraph (10), be 
binding on each company that was a member of the group when the notification was made or 
that subsequently becomes a member of the group prior to the end of the parent company’s final 
accounting period. 
(7) Where paragraph (5) applies and the accounting period of a company in the group other 
than the parent company that would otherwise be its final accounting period in accordance with 
that paragraph begins before the end of, but ends after, the accounting period of the parent 
company in which the notification by the parent company is made, the accounting period of the 
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company concerned shall be treated as if the part ending with the last day of the paren 
company’s accounting period, and the part after, were two separate accounting periods; and th 
part ending with the last day of the parent company’s accounting period shall, subject t 
paragraph (10), be treated as the company’s final accounting period for the purposes of thi 
regulation. 


(8) Where— 


(a) there is an amount of surplus shadow ACT in respect of an accounting period of an’ 
company that is a member of the group beginning in the period of twelve months (“th 
relevant period”) immediately following the end of the accounting period of the company i 
which the parent company notifies an officer of the Board as mentioned in paragraph (5), anc 
(6) all or any part of that surplus amount falls to be carried back under regulation 12 or 13 t 
an accounting period of a company that is a member of the group ending before the relevan 
period of the company referred to in sub-paragraph (a), 


the final accounting period of any company that is a member of the group at any time in th 
relevant period shall, subject to paragraph (10), be the accounting period or, if more than one 
the latest accounting period beginning in the relevant period from which an amount of surplu 
shadow ACT falls to be carried back as mentioned in sub-paragraph (5) of this paragraph, an 
not the accounting period referred to in paragraph (5). 


(9) Where in an accounting period (“the material period”) subsequent to the accounting periox 
in which the parent company notifies an officer of the Board as mentioned in paragraph (3), : 
company which has an amount of unrelieved surplus ACT becomes a member of the group 
these Regulations shall apply in relation to the material period (but not earlier accountin; 
periods) as if no notification had been made in accordance with that paragraph, but not so as t 
entitle any company to whom that notification, when made, applied to seek recovery of am 
amount of unrelieved surplus ACT. 


(10) Where in an accounting period (“the material period”) subsequent to the final accountin; 
period as determined in accordance with paragraph (1), (5), (7) or (8), a company which has a1 
amount of unrelieved surplus ACT becomes a member of the group, these Regulations shal 
apply in relation to the material period (but not earlier accounting periods) as if the fina 
accounting period had not yet been determined in accordance with any of those paragraphs, bu 
not so as to entitle a company whose final accounting period had previously been determined 11 
accordance with those provisions to seek recovery of any amount of unrelieved surplus ACT. 


(11) Where— 


(a) a company is a member of two or more groups, 

(b) its final accounting period as a member of one or more, but not all, of the group 
concerned has been determined in accordance with the previous provisions of this regulation 
and 

(c) at least one of those determinations is as a result of a notification made by a paren 
company in accordance with paragraph (5) of this regulation, 


these Regulations shall have effect in relation to the group or groups in respect of which the fina 
accounting period of the company has not been determined as if the total amount of it 
unrelieved surplus ACT had been set against its liability to corporation tax in accordance witl 
regulation 14. 


Definition of group 
6— (1) In these Regulations “group” means a company resident in the United Kingdom (“th 


parent company”) which has one or more 51 per cent subsidiaries together with that or thos 
subsidiaries. 


(2) For the purposes of paragraph (1)— 
(a) “51 per cent subsidiary” means a 51 per cent subsidiary that is a company resident in th 
United Kingdom; 
(b) a company is not the parent company within a group if— 
(1) it has no 51 per cent subsidiary but is itself a 51 per cent subsidiary of anothe 
company, or 
(ii) 1t and its 51 per cent subsidiaries are all members of another group; 


(c) the question whether a company is a 51 per cent subsidiary of the parent company. shall b 
determined, subject to paragraph (3), in accordance with section 838, Be thgt the paren 
company shall be treated as not being the owner— 


(i) of any share capital which it owns directly in a company if a profit on the sale of th 
shares would be treated as a trading receipt of its trade; or 

(ii) of any share capital which it owns indirectly, and ‘which is owned datbetiy by a bod: 
corporate for which a profit on the sale of the shares would be treated as a trading receipt o 
its trade; or 
(iii) of any share capital which it owns directly or indirectly in a ‘body corporate no 
resident in the United Kingdom. rye cee 


(3) Where a company would otherwise not be a 51 per cent subsidiary, but— 


) 
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(a) persons, whether company members or not, enjoy extraordinary rights or powers under 
the articles of association or under any other document regulating the company, and 

(b) because of that fact, ownership of the ordinary share capital (for the purposes of the 
definition of “51 per cent subsidiary” in section 838(1)(a)) may not be an appropriate test of 
whether a company is a 51 per cent subsidiary of the parent company, 


then in considering whether a company is a 51 per cent subsidiary of the parent company for the 
purposes of paragraph (1), holdings of all kinds of share capital, including preference shares, or 
of any particular category of share capital, or voting power or any other kind of special power 
may be taken into account instead of ordinary share capital. 


(4) Notwithstanding that, apart from this paragraph, a company (“the subsidiary company”) 
would at any time be a 51 per cent subsidiary of the parent company for the purposes of this 
regulation, the subsidiary company shall not be treated at that time as a 51 per cent subsidiary 
for those purposes— 


(a) if arrangements are in existence by virtue of which any person has or could obtain, or any 
persons together have or could obtain, control of the subsidiary company but not of the 
parent company; and 
(b) unless the following conditions are also fulfilled, namely— 
(i) that the parent company is beneficially entitled to more than 50 per cent of any profits 
available for distribution to equity holders of the subsidiary company; and 
(ii) that the parent company would be beneficially entitled to more than 50 per cent of any 
assets of the subsidiary company available for distribution to its equity holders on a 
winding up. 
(5) In paragraph (4)— ° 
“arrangements” means arrangements of any kind, whether in writing or not, other than 
arrangements whose sole or main purpose is to reduce the amount of surplus shadow ACT 
available to be utilised by a company other than the subsidiary company in accordance with 
regulation 13; 
“control” has the meaning given by section 840. 


(6) Where by virtue of any enactment a Minister of the Crown or Northern Ireland department 
has power to give directions to a statutory body as to the disposal of assets belonging to, or to a 
subsidiary of, that body, the existence of that power shall not be regarded as constituting (or as 
having at any time constituted) an arrangement within the meaning of paragraph (4)(a). 
(7) The provisions of Schedule 18 shall apply for the purposes of paragraph (4)(b) as if— 
(a) for any reference to section 413(7) to (9) there were substituted a reference to para- 
graph (4)(d); 
(b) paragraph 7(1) of that Schedule were omitted and for any reference to “the relevant 
accounting period” there were substituted a reference to the accounting period current at the 
time in question. 
(8) For the purposes of these Regulations, a company (“A”) is the “immediate parent company” 
of another company (“B”) if, disregarding any other company of which B is a 51 per cent 
subsidiary by virtue of section 838 and this regulation, A would be the parent company of B by 
virtue of section 838 and this regulation. 


) 


Restriction on franked investment income—replacement of income 


7 Where a company takes any action the effect of which is that income consisting of interest to 
which a company is or will be entitled becomes or is replaced by income consisting of a 
distribution, and the main purpose of that action is to reduce the amount of shadow ACT which 
it would be treated as having paid under regulation 11 for an accounting period, the income 
consisting of the distribution shall not be regarded for the purposes of these Regulations as 
franked investment income. 


Restriction on franked investment income—arrangements to pass on value of franked 
investment income 


8— (1) This regulation applies in any case where— 
(a) a person (“A”) who is a company is entitled to franked investment income; 
(b) arrangements subsist such that another person (“B”) obtains, whether directly or indi- 
rectly, a payment representing any of the value of that franked investment income, in excess of 
the payment that would have been made in the circumstances specified in paragraph (2); 
(c) the arrangements (whether or not made directly between A and B) were entered into for 
an unallowable purpose, and 
(d) neither A nor B is a company whose final accounting period has been determined in 
accordance with regulation 4 or 5. 

(2) The circumstances specified in this paragraph are where— 
(a) the payment representing any of the value of that franked investment income was made 
under a transaction between persons at arm’s length both of whom were companies; 
(b) neither company was or had been at any time a member of a group, and 


sIS 


1999/358 reg 8 Statutory Instruments 10371 


(c) neither company was entitled to an amount of unrelieved surplus ACT as at 6th Apr 
1999. 


(3) This regulation does not apply if and to the extent that any provision of the Tax Acts has th 
effect of cancelling or reducing the tax advantage which would otherwise be obtained by virtu 
of the arrangements. 


(4) Where this regulation applies, the franked investment income referred to in paragraph (1 
shall not be regarded for the purposes of these Regulations as franked investment income. 


(5) For the purposes of this regulation, the question whether any arrangements were entered int: 
for an “unallowable purpose” shall be determined in accordance with paragraphs (6) and (7). 


(6) Arrangements are entered into for an unallowable purpose if the purposes for which A is | 
party to the arrangements include the purpose of reducing the amount of shadow ACT treate 
as paid, in accordance with regulation 11, on relevant distributions made— 
(a) by A, or 
(b) where A is a member of a group, by any other company which is a member of that grout 
at any time in, or after the end of, the accounting period in which the arrangements ar 
entered into. 


(7) In determining for the purposes of paragraph (6) whether a company could have use 
franked investment income for the purpose of reducing shadow ACT, the company shall b 
taken to use its actual franked investment income for that purpose before using the franke« 
investment income in question. 


(8) In this regulation— 
“arrangements” means arrangements of any kind, whether in writing or not (and includes: 


series of arrangements, whether or not between the same parties); 
“tax advantage” has the same meaning as in Chapter I of Part XVII of the Taxes Act. 


Restriction on franked investment income—dealers 
9— (1) Where a dealer receives— 


(a) a distribution which is made by a company resident in the United Kingdom (“a Uk 
distribution”), or any payment which is representative of a UK distribution, and 

(b) the distribution or, as the case may be, the payment is taken into account ‘in computing th 
profits of the dealer which are chargeable to tax in accordance with the provisions of th 
Taxes Act applicable to Case I or II of Schedule D, 


the distribution or payment shall not be regarded for the purposes of these Regulations a 
franked investment income. 


(2) In paragraph (1) “dealer” means a person who is a dealer in relation to a distribution withu 
the meaning of section 95(2). 


Restriction on franked investment income—intra-group distributions 


10— (1) A distribution received by a company which is a member of a group from anothe 
company within the group, or from another company in the circumstances specified i 
paragraph (2) or (3) shall, subject to paragraph (4), not be regarded for the purposes of thes: 
Regulations as franked investment income. 


(2) The circumstances specified in this paragraph are where the company making the distribu 
tion in question is not a member of the group at the time the distribution is received bu 
arrangements in place at that time are such as to give rise to a reasonable expectation that th 
company will join or, as the case may be, rejoin the group. 

(3) The circumstances specified in this paragraph are where the distribution in question wa 
made by reference to the shareholdings existing at a time when both the company making th 
distribution and the company owning the shares at that time were members of the same group 


(4) Where the distribution is a relevant distribution and the company making the relevan 
distribution has elected as mentioned in regulation 11(3)(6), paragraph (1) of this regulatio1 
shall not apply to so much of the franked distribution in respect of which that election is made 


Computation of shadow ACT 


11— (1) Where a company resident in the United Kingdom makes a relevant distribution, othe 
than a relevant distribution to which paragraph (2) applies, shadow ACT shall, for the purpose 
of determining the amount of unrelieved surplus ACT that may be set against a company’ 
liability to corporation tax for an accounting period in accordance with regulation 14, be treate« 
as having been paid by the company in accordance with the PrOVIRO DE OF this. peudian 


(2) This paragraph applies to a relevant distribution— ° 


(a). which is a manufactured dividend to which paragraph 2(2) of Schedule BA apes or 
(b) which is made, otherwise than in the circumstances specified in paragraph (3), by % 
company that is a member of a group to another company within the group. 


(3) The ‘circumstances ee in’ this Herb! a are where a company “making: th 
distribution— crsquros tetition (A 
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(a) has received, in the accounting period in which the distribution is made, franked 
investment income of an amount sufficient to ensure that the amount of shadow ACT that, 
apart from paragraph (2)(b), would be treated as having been paid in respect of that 
distribution would have been less than it would have been had the company not received that 
amount of franked investment income; 

(b) has elected in its tax return for the accounting period in which the distribution is made, or 
in an amendment to that tax return, that an amount of the franked distribution equal to the 
whole or a stated amount of that franked investment income (multiplied by nine-eighths) 
should not be excluded in computing its shadow ACT for that period; and 

(c) has informed the company receiving the distribution that sub-paragraphs (a) and (b) of 
this paragraph apply in relation to the distribution, and of the amount of the distribution to 
which the election under sub-paragraph (4) applies. 


(4) An election to which paragraph (3)(b) refers— 


(a) shall be made not later than two years after the end of the accounting period in which the 
distribution is made, and 
(6) shall be irrevocable. 


(5) Where a relevant distribution to which paragraph (1) applies does not fall within an 
accounting period of the company making the distribution, it shall be treated, for all purposes of 
these Regulations, as falling within an accounting period that— 
(a) begins— 
(i) on the same date as the date on which the accounting period of the company’s 
immediate parent company in which the distribution falls begins or, if later 
(ii) on the date immediately following the end of the last accounting period of the 
company making the distribution that precedes the date on which the distribution is made, 
and 
(5) ends— 
(i) on the same date as the date on which the accounting period of the company’s 
immediate parent company in which the distribution falls ends or, if earlier 
(11) on the date immediately before the beginning of an accounting period of the company 
making the distribution. 


(6) For the purposes of paragraph (5), where the distribution referred to in that paragraph is 
made at a time when there is no accounting period of the company’s immediate parent company, 
that paragraph shall have effect as if for the references to the accounting period of the 
company’s immediate parent company there were substituted references to the accounting period 
of the immediate parent company of the company’s immediate parent company (and so on until 
the accounting period of an immediate parent company in which the distribution falls is found). 
(7) Where a company ceases to be a member of a group, shadow ACT shall be computed in 
accordance with paragraph (1) in relation to the accounting period of the company in which it 
ceases to be a member of the group as if the part ending on the date on which the company 
ceases to be member of the group, and the part after, were two separate accounting periods. 


(8) Where there is a change of ownership of a company and the change— 


(a) is not such as to cause the company to cease to be a member of a group, but 

(b) occurs in circumstances where either regulation 16 or regulation 17 applies, 
shadow ACT shall be computed in accordance with paragraph (1) in relation to the accounting 
period of the company in which the change occurs as if the part ending with the change, and the 
part after, were two separate accounting periods. 
(9) Subject to paragraphs (10) to (12), for the financial year 1999 and any subsequent financial 
year, shadow ACT shall be treated as having been paid at the rate of 25 per cent on an amount 
equal to the amount or value of the relevant distribution. 
(10) Where in any accounting period a company receives franked investment income, subject to 
regulation 22(1), shadow ACT shall not be treated as having been paid by the company in 
respect of relevant distributions made by it in that period unless the amount of franked 
distributions made by it in that period exceeds the aggregate of — 

(a) nine-eighths of the amount of franked investment income consisting of distributions 

made to the company in that period, and 

(b) the amount of any surplus of franked investment income carried forward from the 

previous accounting period in accordance with paragraph (12). 
(11) If in an accounting period there is such an excess, shadow ACT shall be treated as having 
been paid on an amount which, when the shadow ACT treated as having been paid thereon is 
added to it, is equal to the excess. 


(12) Where a company has a surplus of franked investment income in any accounting period, the 
surplus shall be carried forward to the next accounting period for the purposes of para- 
graphs (3), (10) and (13). 

(13) A company has a surplus of franked investment income in an accounting period for the 
purposes of paragraph (12) if an amount equal to the aggregate of nine-eighths of the franked 
investment income consisting of distributions made to the company in that period and the 
surplus of franked investment income carried forward from the previous accounting period in 
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accordance with paragraph (12) exceeds the amount of the franked distributions made by it in 
that period; and the amount of that excess shall be regarded as the amount of the surplus of 
franked investment income for the purposes of paragraph (12). 


(14) In the application of paragraphs (12) and (13) to a straddling accounting period of a 
company, or to the case where an accounting period of a company ends on Sth April 1999 and 
its next accounting period begins on 6th April 1999— 
(a) there shall be ascertained the amount of surplus franked investment income in the 
accounting period ending or, in the case of a straddling accounting period, deemed by virtue 
of regulation 3(4) to end, on Sth April 1999; 
(b) that amount shall be treated as carried forward to the accounting period beginning or, in 
the case of a straddling accounting period, deemed by virtue of regulation 3(4) to begin, on 
6th April 1999 and shall be treated as mentioned in paragraph (10). 


Utilisation of shadow ACT 


12— (1) Shadow ACT which a company is treated as having paid in accordance with 
regulation 11 in respect of any relevant distribution made by it in an accounting period shall, for 
the purposes mentioned in regulation 11(1) and in accordance with the provisions of this 
regulation, be set against the company’s liability to corporation tax on any profits charged to 
corporation tax for that accounting period, but not so as to reduce the amount of that liability. 


(2) Subject to paragraph (7)(b), shadow ACT shall be utilised as mentioned in paragraph (1) 
before any amount of unrelieved surplus ACT is set against a company’s liability to corporation 
tax in accordance with regulation 14. 


(3) The amount of shadow ACT to be set against a company’s liability for any accounting period 
under paragraph (1)— 
(a) shall not exceed the amount of shadow ACT that would have been treated as paid (apart 
from regulation 11(10) to (12)) in respect of a relevant distribution made at the end of that 
period of an amount which, together with the shadow ACT treated as paid in respect of it, is 
equal to the company’s profits charged to corporation tax for that period; 
(b) shall be computed, where applicable, by reference to the like provisions with respect to 
separate accounting periods on a change of ownership of a company that are contained in 
regulations 16 and 17 for the purposes of computing the amount of unrelieved surplus ACT 
to be set against the company’s liability for an accounting period. 


(4) Where an amount of credit for foreign tax falls to be allowed in accordance with section 797 
against corporation tax attributable to any income or chargeable gain (“the relevant income or 
gain”), then— 
(a) paragraph (3) shall have effect only in relation to so much of the company’s profits 
chargeable to corporation tax for the relevant accounting period as does not include the 
relevant income or gain; 
(b) in so far as the company’s liability to corporation tax for the relevant accounting period 
relates to the relevant income or gain, it shall be taken to be reduced by the amount of the 
credit for foreign tax attributable to that income or gain, as determined in accordance with 
subsections (2) and (3) of section 797; and 
(c) the amount of shadow ACT which may be set against that liability, so far as it relates to 
the relevant income or gain, shall not exceed whichever is the lower of the limits specified in 
paragraph (5). 
(5) The limits specified in this paragraph are— 
(a) the limit which would apply under paragraph (3) if the amount of the relevant income or 
gain, determined in accordance with subsection (3) of section 797, were the company’s only 
income or gain for the relevant accounting period; and 
(b) the amount of corporation tax for which, after taking account of the reduction mentioned 
in paragraph (4)(b), the company is liable in respect of that income or gain. 


(6) In paragraph (4) “the relevant accounting period” shall be construed in accordance with 
subsection (2) of section 797. 


(7) Where in respect of any accounting period of a company (“the principal period”) there is an 
amount of surplus shadow ACT, that amount shall be treated as if it were shadow ACT which 
the company is treated as having paid in respect of relevant distributions made by it.in any of its 
accounting periods beginning on or after 6th April 1999 and in the Six years abbeceding the 
principal period, but so that that amount— — 


(a) is set, so far as possible, against the company’s liability for a more recent. accounting 
period before a more remote one, 

(b) does not cause the amount of shadow ACT specified in paragraph (3)(a) as respects an 
accounting period of the company to be exceeded, 

(c) where the company is a member of a group, is not set against the liability of another 
company in the group for an accounting period, and 

(d) except in relation to the period beginning twenty four months before the end of the 
principal period and ending the day before the commencement of the principal period, does 
not displace any amount of unrelieved surplus ACT that, by virtue of % sarees ‘14; is we 
against the company’s liability for an accounting period. oeviqu 
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8) For the purposes of paragraph (7)— 


(a) the reference to any of the company’s accounting periods beginning on or after 6th April 
1999 includes a reference to a separate accounting period mentioned in regulations 16 and 17 
beginning on or after that date; 

(b) where an accounting period begins before, but ends during, the period of twenty four 
months referred to in sub-paragraph (d) of that paragraph, the amount of unrelieved surplus 
ACT falling to be displaced as mentioned in that sub-paragraph shall be proportionately 
reduced by reference to the part of that accounting period that falls outside the period of 
twenty four months. 


9) Subject to regulation 13 (intra-group allocation of shadow ACT), where in respect of any 
iccounting period of a company there is an amount of surplus shadow ACT which has not been 
lealt with under paragraph (7), that amount shall be treated for the purposes of this regulation 
including any further application of this paragraph) as if it were shadow ACT which the 
-ompany is treated as having paid in the next accounting period. 


Intra-group allocation of surplus shadow ACT 


|3— (1) Where in respect of any accounting period of a company that is a member of a group at 
iny time in that accounting period, there is an amount of surplus shadow ACT that has not 
een utilised as mentioned in regulation 12(7), the whole or part of that amount shall, for the 
urposes mentioned in regulation 11(1) and in accordance with the provisions of this regulation, 
e allocated by the parent company to another company, or other companies, that are members 
of the group (“the potential recipients”). 


2) Where an amount of surplus shadow ACT is allocated to another company in the group 
inder paragraph (1), that amount shall be set against the balance (if any) of that company’s 
jability to corporation tax on any profits charged to corporation tax for an accounting period to 
vhich that amount is attributed in accordance with paragraph (8), that remains after the amount 
»f that company’s shadow ACT in respect of its own distributions for that period (together with 
he amount of any surplus shadow ACT treated as belonging to that company under para- 
raph (6)) has been set against that liability in accordance with regulation 12(1), but not so as to 
educe the amount of that liability or so as to exceed the capacity of that company to utilise that 
mount. 


3) No company that is a member of a group at any time in an accounting period shall be 
ntitled to set an amount of unrelieved surplus ACT against its liability to corporation tax for 
hat accounting period in accordance with regulation 14 until all surplus shadow ACT of that 
company for that period has been allocated under paragraph (1). 


4) Where the amount of surplus shadow ACT referred to in paragraph (1) is insufficient in 
elation to the capacity of all the potential recipients fully to utilise surplus shadow ACT, the 
arent company in the group shall determine the recipients to whom that amount shall be 
located under that paragraph, and the proportion of that amount to be allocated to each of 
hose recipients in accordance with the capacity of each of those recipients to utilise that 
mount. 


5) Where the amount referred to in paragraph (1) exceeds the amount which could be utilised by 
Il the potential recipients— 


(a) so much of that amount as is able to be utilised by the potential recipients shall be 
allocated to them by the parent company under that paragraph in accordance with the 
capacity of each of the potential recipients to utilise that amount, and 

(b) the balance shall, subject to paragraph (6), be retained by the company in which the 
amount arose and shall be treated by that company (in accordance with regulation 12(9)) as if 
it were shadow ACT which the company is treated as having paid in the next accounting 
period. 


6) Where, in a case to which paragraph (1) applies, the company concerned ceases to be a 
nember of the group, otherwise than by reason of a transaction or arrangements between that 
company or that company’s immediate parent company (or the latter company’s immediate 
yarent company and so on) and another person who is not connected with that company within 
he meaning of section 839, the amount of surplus shadow ACT shall be treated for the 
urposes of this regulation as belonging to the immediate parent company of that company at 
he time it ceases to be a member of the group or, where the immediate parent company ceases 
o be a member of the group at the same time as that company, as belonging to the next 
mmediate parent company (and so on as necessary until an immediate parent company is found 
vho has not ceased to be a member of the group at the same time as that company). 


7) An amount of surplus shadow ACT allocated to a company under paragraph (1) may 
ubsequently be reallocated at any time under that paragraph, but not so as to reduce the 
mount allocated to a company to an amount below its capacity to utilise surplus shadow ACT 
fter the time limit for amending that company’s tax return has expired. 

8) Where the whole or part of an amount of surplus shadow ACT is allocated to-a company 
inder paragraph (1), it shall be attributed to a relevant accounting period, or relevant 
ccounting periods, of that company in the following order— 
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(a) an accounting period beginning and ending on the same dates as, or otherwise contained 
within, the accounting period of the company whose surplus shadow ACT is allocated (“the 
transferring company's accounting period”); 

(5) an accounting period beginning before, but ending in, the transferring company’s account- 
ing period; 

(c) an accounting period beginning in, but ending after, the end of the transferring company’s 
accounting period; 

(d) any further period (whether the whole or part of an accounting period) beginning twenty 
four months or less prior to the end of the transferring company’s accounting period, 


(9) In paragraph (8) “relevant accounting period” means an accounting period in which both the 
transferring company and the company receiving the amount were at some time members of the 
group. 

(10) Where the further period referred to in paragraph (8)(d) is a part of an accounting period, 
the capacity of the company to utilise the amount attributed to that further period shall be 
proportionately reduced by reference to the part of its accounting period which falls outside that 
further period. 


(11) Where in accordance with paragraph (8) amounts of surplus shadow ACT in respect of 
accounting periods of two or more companies are attributed to a relevant accounting period, or 
relevant accounting periods, of a company, the parent company in the group shall determine the 
order of priority in which those amounts are attributed, and the order of priority so determined 
shall apply on any subsequent reallocation of those amounts. 


(12) Where a company is a member of more than one group and there is an allocation to that 
company under paragraph (1) of an amount of surplus shadow ACT by the parent company of 
more than one group, the order of priority in which allocations are attributed to an accounting 
period, or accounting periods, of that company in accordance with paragraph (8) shall be 
determined by reference to the date on which an allocation is made (an earlier allocation having 
priority over a later allocation). 


(13) Where in accordance with paragraph (8) an amount falls to be attributed to an accounting 
period which is either the first or the last accounting period in which both the transferring 
company and the company receiving the amount were members of the group, then for the 
purpose of determining the amount to be attributed to that accounting period— 


(a) the capacity of the company receiving the amount to utilise the amount to be attributed to 
that accounting period— 


(i) shall be proportionately reduced by reference to the part of that period during which 
the transferring company and the company receiving the amount were not both members of 
the group, and 
(ii) shall be further reduced by any prior attribution to that period by reason of the 
allocation to the company receiving the amount of the surplus shadow ACT of another 
company, and 


(b) the amount shall be treated as attributable to a separate accounting period comprising the 
part of that accounting period during which both the transferring company and the company 
receiving the amount were members of the group. 


(14) Where in accordance with paragraph (8) an amount is attributed to a relevant accounting 
period referred to in sub-paragraph () or (d) of that paragraph, that amount— 


(a) shall displace any amount of unrelieved surplus ACT that, by virtue of regulation 14, was 
set against the company’s liability to corporation tax on any profits charged to corporation tax 
for that accounting period, but 

(b) shall not displace any amount of surplus shadow ACT that, in accordance with regula- 
tion 12, has previously been set against that company’s liability for corporation tax for that 
accounting period or (as the case may be) has been treated as shadow ACT which that 
company is treated as having paid in respect of any relevant distributions made by the 
company in that accounting period. 


(15) Where the parent company fails to allocate an amount of surplus shadow wED in 
accordance with this regulation— 


(a) that amount may be allocated in accordance with this regulation by an officer of the 
Board; 

(b) if that amount is subsequently allocated by the parent company in accordance with this 
regulation, any allocation by an officer of the Board under sub-paragraph i sper be treated 
as if it had not been made. 


Set-off of unrelieved surplus ACT against liability to don sohatide 10 
14— (1) Subject to paragraphs (2) to (4), a company’s unrelieved ‘surplus ACT shall be set 
against its liability to corporation tax on any profits charged to corporation tax for an 
accounting period beginning on or after 6th April 1999, and 7 merge pri 1 goer a 
corresponding amount of that liability. Wirginen 


(2) Unrelieved surplus ACT shall not be set against a company’s liability to besgsctesics tax fea 


an accounting period under paragraph (1) to the extent that it can be set against'the company’s 
liability to corporation tax for an earlier accounting period. ZbOrISq gittinsoo0s 
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(3) Where section 116(2) applies in relation to a company which is a member of a partnership, 
no unrelieved surplus advance corporation tax may be set against its liability to corporation tax 
on its share in the profits of the relevant accounting period of the partnership. 
(4) The amount of unrelieved surplus ACT to be set against a company’s liability for an 
accounting period under paragraph (1) shall not exceed the amount calculated in accordance 
with the formula— 
A-B 

where— 

A is the amount of the company’s capacity to utilise unrelieved surplus ACT calculated in 

accordance with regulation 12, and 

B is the amount of any shadow ACT attributed to that period in accordance with regula- 

tions 12 and 13. 
(5) References to “the relevant accounting period” in paragraph (3) shall be construed in 
| accordance with section 116(3). 


) Restriction on set-off of company’s unrelieved surplus ACT against subsidiary company’s liability 
to corporation tax 

15— (1) Subject to paragraph (2) and regulation 17, unrelieved surplus ACT consisting of ACT 

which a subsidiary is treated as having paid by virtue of section 240(2) shall be set off against the 

subsidiary’s liability to corporation tax for an accounting period in accordance with regula- 

tion 14 before unrelieved surplus ACT consisting of ACT paid in respect of any distribution 

made by the subsidiary. 


(2) No unrelieved surplus ACT consisting of ACT which a subsidiary is treated as having paid 
by virtue of section 240(2) shall be set against the subsidiary’s liability to corporation tax in 
accordance with regulation 14 for any accounting period in which, or in any part of which, it 
was not a subsidiary of the surrendering company, unless throughout that period or part both 
companies were subsidiaries of a third company. 


(3) In this regulation “surrendering company” and “subsidiary” have the same meanings as in 
section 240. 


Calculation of unrelieved surplus. ACT on change of ownership of company 
16— (1) This regulation applies where— 
(a) within any period of three years there is both a change in the ownership of a company 
! and, either earlier or later in that period, or at the same time, a major change in the nature or 
conduct of a trade or business carried on by the company; or 
(b) at-any time after the scale of the activities in a trade or business carried on by a company 
has become small or negligible, and before any considerable revival of the trade or business, 
there is a change in the ownership of the company. 
(2) Regulation 14 shall apply in relation to an accounting period in which the change of 
ownership occurs as if the part ending with the change of ownership, and the part after, were 
two separate accounting periods; and for that purpose the profits of the company charged to 
corporation tax for the accounting period shall be apportioned between those parts. 
(3) No unrelieved surplus ACT of the company shall be set off against the company’s liability to 
corporation tax on any profits charged to corporation tax for an accounting period ending after 
the change of ownership; and for this purpose an accounting period in which the change of 
ownership occurs shall be treated as if the part ending with the change of ownership, and the 
part after, were two separate accounting periods. 
(4) Paragraph (3) applies to unrelieved surplus ACT consisting of ACT which a subsidiary is 
treated as having paid by virtue of section 240(2) as it applies to unrelieved surplus ACT 
consisting of ACT paid in respect of any distribution made by the subsidiary. 
(5) Sections 768(8) and (9) and 769 shall apply for the purposes of this regulation as if in 
subsection (3) of section 769 the reference to the benefit of the losses were a reference to the 
benefit of unrelieved surplus ACT. 


(6) In paragraph (1) “a major change in the nature or conduct of a trade or business” includes— 
(a) a major change in the type of property dealt in, or services or facilities provided, in the 
trade or business; 

(b) a major change in customers, outlets or markets of the trade or business; 
(c) a change whereby the company ceases to be a trading company and becomes an 
investment company or vice versa; or 

_(d) where the company is an investment company, a major change in the nature of the 
investments held by the company; 

and this paragraph applies even if the change is the result of a gradual process which began 

outside the period of three years mentioned in paragraph (1). 

(7) In this regulation—_. ; ’ 

“trading company” means a company whose business consists wholly or mainly in the 
carrying on of a trade or trades; 
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“investment company” means a company (other than a holding company) whose business 
consists wholly or mainly in the making of investments and the principal part of whose 
income is derived therefrom; 

“holding company” means a company whose business consists wholly or mainly in the holding 
of shares or securities of companies which are its 90 per cent subsidiaries and which are 
trading companies; 

“90 per cent subsidiary” has the meaning given by section 838. 


Restriction on application of regulation 15 on change of ownership of company 
17— (1) This regulation applies where— 


(a) there is a change in the ownership of a company (“the relevant company”), 

(b) there is an amount of unrelieved surplus ACT which the relevant company, as a subsidiary 
company, is treated as having paid by virtue of section 240(2), and 

(c) within the period of six years beginning three years before the change, there is a major 
change in the nature or conduct of a trade or business of the company which is for the 
purposes of regulation 15 the surrendering company in relation to that amount. 


(2) The amount of unrelieved surplus ACT referred to in paragraph (1)(d) shall not be set off in 
accordance with regulation 14 against the relevant company’s liability to corporation tax on 
profits charged to corporation tax for an accounting period ending after the change of 
ownership; and for this purpose an accounting period in which the change of ownership occurs 
shall be treated as if the part ending with the change of ownership, and the part after, were two 
separate accounting periods. 


(3) Paragraphs (5) to (7) of regulation 16 shall apply for the purposes of this regulation as they 
apply for the purposes of that regulation and as if the reference in paragraph (6) of regulation 16 
to the period of three years mentioned in paragraph (1) of that regulation were a reference to the 
period mentioned in paragraph (1)(c) of this regulation. 


Restriction on set-off under regulation 14 where asset transferred after change of ownership 
of company 
18— (1) This regulation applies where— 


(a) there is a change in the ownership of a company (“the relevant company”), 

(b) after the change the relevant company acquires an asset from another company in 
circumstances such that section 171(1) of the Taxation of Chargeable Gains Act 1992 applies 
to the acquisition, and 

(c) a chargeable gain accrues to the relevant company on the disposal of the asset within the 
period of three years beginning with the change of ownership. 


(2) For the purposes of paragraph (1)(c) an asset acquired by the relevant company as 
mentioned in paragraph (1)(b) shall be treated as the same as an asset owned at a later time by 
that company if the value of the second asset is derived in whole or in part from the first asset, 
and in particular where the second asset is a freehold, and the first asset was a leasehold and the 
lessee has acquired the reversion. 


(3) In relation to the accounting period in which the chargeable gain accrues to the relevant 
company (“the relevant period”), regulation 14 shall have effect as if the limit imposed by 
paragraph (4) of that regulation on the amount of unrelieved surplus ACT to be set against the 
relevant company’s liability to corporation tax were reduced by an amount equal to 20 per cent 
of the amount of the chargeable gain. 


(4) Paragraph (5) of regulation 16 shall apply for the purposes of this regulation as it applies for 
the purposes of that regulation. 


Recovery of unrelieved surplus ACT wrongly set off 


19 If an officer of the Board discovers that any set off of unrelieved surplus ACT of a company 
by virtue of regulation 14 ought not to have been made, or has become excessive, the officer may 
make any such assessments as may in his judgment be required for recovering any tax that ought 
to have been paid and generally for securing that the resulting liability to tax (including interest 
on unpaid tax) of the company is what it would have been if only such set off had been made as 
ought to have been made. 


Set off of unrelieved surplus ACT against liability to corporation tax on profits of a controlled 
foreign company apportioned to a company 


20— (1) In any case where— 


(a) an amount of chargeable profits (“Chapter IV profits”) of a controlled foreign company is 
apportioned to a company resident in the United Kingdom under the provisions of Chap- 
ter IV of Part XVII of the Taxes Act, and 

(b) the company to whom the amount is apportioned has an amount of surplus shadow ACT, 
calculated in accordance with regulation 12 and (where applicable) regulation. 13, available to 
be set against the company’s liability to corporation tax for the appropriate accounting period 
(including, by virtue of regulation 3(3), its liability to tax under section ee me that 
period), 
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then so much of that amount as does not exceed the relevant maximum shall be set against the 
company’s liability to tax under that section in respect of the Chapter IV profits. 


(2) So much of any unrelieved surplus ACT of the company as does not exceed the relevant 
amount may be set against the company’s liability to tax in respect of the Chapter IV profits. 
(3) Where— 

(a) the whole of the amount of the company’s surplus shadow ACT has not been set off 

against the company’s liability to tax as mentioned in paragraph (1), and 

(b) the company is a member of a group, 


the part of that amount that has not been so utilised may be allocated by the parent company to 
any other company in the group to whom an amount of Chapter IV profits has been 
apportioned, and the provisions of this regulation shall apply accordingly to that other 
company. 
(4) In this regulation— 

(a) “the appropriate accounting period” has the same meaning as in paragraph 1 of 
» Schedule 26; 

(b) “the relevant amount” is the amount (if any) which is the difference between the amount 

of the relevant maximum and the amount of surplus shadow ACT set against the company’s 

liability in respect of the Chapter IV profits in accordance with paragraph (1); 

(c) “the relevant maximum” is the amount calculated in accordance with the formula— 

C-D 
where— 


C is the amount of shadow ACT that would have been treated as paid (apart from 
regulation 11(10) to (12)) in respect of a relevant distribution made at the end of the 
company’s appropriate accounting period of an amount which, together with the shadow 
ACT treated as paid in respect of it, is equal to the amount calculated in accordance with 
the formula specified in paragraph (5), and 
D is the portion of the controlled foreign company’s creditable tax (if any) which is 
apportioned to the company for that accounting period as mentioned in section 747(4)(a). 
(5) The formula specified in this paragraph is— 
E-F 
where— 
E is the amount of the Chapter IV profits on which the company is chargeable to corporation 
tax for the appropriate accounting period, and 
F is the total of any relevant allowances which are to be regarded, by virtue of paragraph 1(5) 
of Schedule 26, as having been allowed as a deduction against the company’s profits together 
with any such additional amount as would fall to be so regarded if a claim under para- 
~ graph 1(1) of Schedule 26 were made in respect of all relevant allowances that are available 
under that paragraph. 


Displacement of unrelieved surplus ACT—consequential provision 


21— (1) Where, with respect to an accounting period of a company (“the affected company”) 
that is a member of a group at any time in that accounting period— 
(a) an amount of unrelieved surplus ACT is displaced under regulation 12(7)(d) or 13(8)(6) or 
(d), and 
(b) as a consequence the affected company is assessed to, or an amendment of its self- 
assessment is made in respect of, an amount of corporation tax for that accounting period, 


then, if the whole of that amount of corporation tax is not paid by the affected company within 
six months from the date determined under paragraph (2), any other company that is a member 
of the group at any time in that accounting period may, at any time within two years from that 
date, be assessed and charged (in the name of the affected company) to the whole or, as the case 
may be, the unpaid part of that amount; and a company paying any amount of corporation tax 
under this paragraph shall be entitled to recover from the affected company a sum equal to the 
aggregate of the amount paid and any interest paid by the company under section 87A of the 
Taxes Management Act 1970 on that amount. 
(2) The date referred to in paragraph (1) is whichever is the later of— 
(a) the date when the amount of corporation tax became due and payable by the affected 
company or, as the case may be, the date when that amount is treated as having become due 
and payable under the Corporation Tax (Instalment Payments) Regulations 1998; and 
(b) the date when an amendment of the affected company’s self-assessment was made. 


Life assurance companies 
22— (1) [So much of the policy holder’s franked investment income from investments of a 
company’s long-term insurance fund as is referable to its]' life assurance business— 
(a) shall not be used (for the purposes of computing the amount of shadow ACT which the 
company is treated as having paid for an accounting period under regulation 11(10)) to frank 
relevant distributions made by the company in that period; 


SIS 


1999/358 reg 22 Statutory Instruments 10384 


(b) shall be disregarded in determining whether the company has a surplus of franked 
investment income as mentioned in regulation 11(13), or the amount of the surplus. 
(2) For the purposes of regulations 12 to 14, the profits charged to corporation tax for any 
accounting period of a company carrying on life assurance business shall be reduced by 
deducting the policy holders’ share of the relevant profits. 
(3) In this regulation— 
“life assurance business” [and “long-term insurance fund”]! shall be construed in accordance 
with section 431(2); 
“policy holders’ share of the franked investment income” shall be construed in accordance 
with section 434(6A)(qa); 
“policy holders’ share of the relevant profits” shall be construed in accordance with section 89 
of the Finance Act 1989. 
Commentary—Simon's Taxes D7.5213. 
Amendments—! Words in para (1) substituted, and words in para (2) inserted by the Corporation Tax (Treatment of 
Unrelieved Surplus Advance Corporation Tax) (Amendment) Regulations, SI 2003/1861 with effect for distributions 


made after 8 April 2003 in accounting periods beginning before, as well as accounting periods ending on or after, 
7 August 2003. 


Cancellation of tax advantage 
23— (1) Section 704 shall have effect in relation to any relevant distribution with the 
modification specified in paragraph (2). 
(2) In paragraph A after sub-paragraph (d) there shall be inserted— 
“(da) the application of franked- investment income for the purpose of regulations made 
under section 32 of the Finance Act 1998, or”. 


1999/498 
Insurance Companies (Capital Redemption Business) (Modification of the Corporation 
Tax Acts) Regulations 1999 


Made by the Treasury under TA 1988 s 458A 


Made nue ia Lia. « tde petevans Lelfaraeelo9 
Laid before the House of Commons... . . . . .2 March 1999 
Coming. into force.» bus lahe | as sient eee aerate 0o 


Citation, commencement and effect 
1 These Regulations may be cited as the Insurance Companies (Capital Redemption Business) 
(Modification of the Corporation Tax Acts) Regulations 1999, shall come into force on 23rd 
March 1999 and shall have effect with respect to accounting periods of insurance companies 
ending on or after Ist July 1999. 


Interpretation 
2 In these Regulations— 

“capital redemption business” means any capital redemption business within the meaning of 
section 458 of the Taxes Act, other than business referred to in subsection (4) of that 
section; 

“the life assurance provisions of the Corporation Tax Acts” shall be construed in accordance 
with section 458A(4) of the Taxes Act; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


Application of life assurance provisions of the Corporation Tax Acts i eepnat 
redemption business 
3 The life assurance provisions of the Corporation Tax Acts specified in regulations 4 to 16 shall 
have effect in relation to any insurance company carrying on capital redemption business— 


(a) as if the company’s capital redemption business were life assurance business; and . 
(b) as respects its capital redemption business, with the modifications provided for in those 
regulations. 


Commentary—Simon’s Taxes D7.5172. 


Modifications of section 76 of the Taxes Act 4 


Amendment—Regulation 4 revoked by the Finance Act 2004, Sections 38 to 40 and 45 ak ‘Schedile 6 (SuineEaaiaiitial 
Amendment of Enactments) Order, SI 2004/2310 art 2, Schedule para 78 with effect from 28 September 2004. This 
revocation has effect for accounting periods beginning on or after 1 April 2004, Buses to the pps ae Provisions set 
out in FA 2004 ss 43, 44. 1D, NOUMTLOG Ef 

1 orol-saol 2 yvrcaqra 
Modifications of section 431 of the Taxes Act. ss deblahinin lack fai) 
5— (1) Section 431 of the Taxes Act shall be modified as follows, deo beitet gheemekpened « 


(2) In subsection (2)— abst Uudimerrb insyvelo 
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(a) after the definition of “basic life assurance and general annuity business” there shall be 
inserted the following definition— 


“capital redemption business’ has the same meaning as in section 458;”; 


(b) in the definition of “life assurance business” there shall be added at the end the words 
“and capital redemption business”. 


Commentary—Simon’'s Taxes D7.5172. 


Modification of section 431B of the Taxes Act 
6— (1) Section 431B of the Taxes Act shall be modified as follows. 


(2) In subsection (1) after the words “life assurance business” there shall be inserted the words “, 
other than its capital redemption business,”. 


Commentary—Simon’s Taxes D7.5172. 


Modification of section 458 of the Taxes Act 
ye (1) Section 458 of the Taxes Act shall be modified as follows. 
(2) Subsections (1) and (2) shall be omitted. 


Modification of Schedule 19AC to the Taxes Act 
ee 


Amendments—This regulation revoked by the Overseas Life Insurance Regulations, SI 2006/3271 reg 43, Sch Pt 1 with effect 
in relation to periods of account ending on or after 31 December 2006. 


Modification of section 44 of the Finance Act 1989 
9— (1) Section 44 of the Finance Act 1989 shall be modified as follows. 
(2) After subsection (12) there shall be inserted the following subsection— 


)“(12A) In subsection (12) above ‘life assurance business’ has the same meaning as in 
Chapter I of Part XII of the Taxes Act 1988.” 


Modification of section S82 of the Finance Act 1989 
§0— (1) Section 82 of the Finance Act 1989 shall be modified as follows. 
(2) After subsection (8) there shall be added the following subsection— 


“(9) In this section and in sections 83, 83AA(d) , 85, 86, 88, 88A(e) and 89, and in 
paragraph 1A(1) of Schedule 8A(/) , ‘life assurance business’ has the same meaning as in 
Chapter I of Part XII of the Taxes Act 1988.” 


Modification of section 213 of the Taxation of Chargeable Gains Act 1992 
i1— (1) Section 213 of the Taxation of Chargeable Gains Act 1992shall be modified as follows. 


(2) In subsection (1A) for the words from “which” to the end there shall be substituted the words 
“which are referable to basic life assurance and general annuity business”. 


Modification of section 214 of the Taxation of Chargeable Gains Act 1992 
12— (1) Section 214 of the Taxation of Chargeable Gains Act 1992 shall be modified as follows. 


(2) In subsection (1)(c) (definition of “relevant linked liabilities’) after the words “general 
annuity business” there shall be inserted the words “, other than capital redemption business,”. 


Modification of section 65 of the Finance (No 2) Act 1992 
13— (1) Section 65 of the Finance (No 2) Act 1992 shall be modified as follows. 
(2) In subsection (3)(b) there shall be added at the end the words “and capital redemption 
business”. 


Modification of Schedule 18 to the Finance Act 1994 
14— (1) Schedule 18 to the Finance Act 1994 shall be modified as follows. 
(2) In paragraph 1A(1) the words “or capital redemption business” shall be omitted. 


Modifications of Schedule 11 to the Finance Act 1996 
15— (1) Schedule 11 to the Finance Act 1996 shall be modified as follows. 
(2) In paragraph 1(1)(a) and (2) the words “or capital redemption business”, in both places 
where they occur, shall be omitted. 
(3) In paragraph 2— ; 
(a) for sub-paragraph (1) there shall be substituted the following paragraph— 
“(1) Where an insurance company carries on basic life assurance and general annuity 
\ business, a separate computation, using only the non-trading credits and non-trading debits 
referable to that business, shall be made for the purposes of this Chapter in relation to that 
business.”; drs ep 
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(b) in sub-paragraph (3) for the words from “Where” to “capital redemption business,” there 
shall be substituted the words “Where an insurance company carries on life assurance business 
or any category of life assurance business,”. 

(4) In paragraph 4— 
(a) in sub-paragraph (1) for the words from “paragraph 2 above” to “capital redemption 
business,” there shall be substituted the words “paragraph 2 above for basic life assurance and 
general annuity business,”; 
(b) in sub-paragraph (2)(a) for the words “the relevant category of business” there shall be 
substituted the words “basic life assurance and general annuity business”; 
(c) in sub-paragraph (7) for the words “the relevant category of business” there shall be 
substituted the words “its basic life assurance and general annuity business”; 
(d) in sub-paragraph (10) for the words “the relevant category of business” there shall be 
substituted the words “basic life assurance and general annuity business”; 
(e) in sub-paragraph (16) the definition of “the relevant category of business” and the word 
“and” immediately preceding it shall be omitted. 

(5) In paragraph 6— 
(a) the definition of “capital redemption business” shall be omitted; 
(b) in the definition of “life assurance business” after the words “annuity business” there shall 
be inserted the words “or capital redemption business”. 


Modification of paragraph 19 of Schedule 12 to the Finance Act 1997 
16— (1) Paragraph 19 of Schedule 12 to the Finance Act 1997 shall be modified as follows. 
(2) After sub-paragraph (4) there shall be added the following sub-paragraph— 


“(5) In this paragraph ‘life assurance business’ has the same meaning as in Chapter I of 
Part XII of the Taxes Act 1988.” 


1999/564 
Finance Act 1993, Section 86(2), (Fish Quota) Order 1999 


Made by the Treasury under FA 1993 s 86(2) 


Oe gee on gee: » bent tre ‘eck Hide Eee 
Laid before the House of Commons... .. .. . 8 March 1999 
Coming into forte:2& So .+ (MISMO (RO. BOI I98 TOR goe 


Commentary—Simon's Taxes C3.301—C3.303. 


1— (1) This Order may be cited as the Finance Act 1993, Section 86(2), (Fish Quota) Order 1999 
and shall come into force on 29 March 1999, 


(2) This Order shall have effect— 


(a) ina case where the old assets (but not the new assets) referred to in section 152(1) are fish 
quota, where the disposal of the old assets takes place on or after the day on which this Order 
comes into force; 
(b) in a case where the new assets (but not the old assets) referred to in section 152(1) are fish 
quota, where the acquisition of the new assets takes place on or after the day on which this 
Order comes into force; and 
(c) in a case where both the old assets and the new assets referred to in section 152(1) are fish 
quota, where both the disposal of the old assets and the acquisition of the new assets take 
place on or after the day on which this Order comes into force. 
2 In this Order, “section 152(1)” and “section 155” mean section 152(1) and 155 of the Taxation 
of Chargeable Gains Act 1992, respectively. 


3 (inserts TCGA 1992 s 155 Class 7). 


1999/619 
Finance Act 1998, Section 37, (Appointed Day) Order 1999 


Made by the Treasury under FA 1998 s 37(3) 
Ce ee eT ee TIT eee 8 ehajadle (OEE 


Commentary—Simon’s Taxes D9.902. ' 
1 This Order may be cited as the Finance Act 1998, Section 37, (Appointed Day) Order 1999. 


2 The day appointed for the purposes of section 37 of the Finance Act 1998 (abolition of 
periodic accounting of tax on interest on gilt-edged securities) is Ist April 1999. 


1999/62 pret s 
Friendly Societies (Provisional Repayments for Exempt Business) Regulations 1999 


Revocation—These Regulations lapsed on the repeal of FA 1993 s 121, by FA 2001 s 110, Sch 33 Pt 202), with effect i in 
relation to income tax borne by deduction from payments received after 30 September 2001, 
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1999/623 
Insurance Companies (Gilt-edged Securities) (Periodic Accounting for Tax on Interest) 
Regulations 1999 


Reyocation—These Regulations lapsed following the repeal of TA 1988 s 51B in relation to payments of interest falling due 
on or after 1 April 1999, as from 1 April 2000. 


1999/624 
Friendly Societies (Gilt-edged Securities) (Periodic Accounting for Tax on Interest) 
Regulations 1999 


Reyocation—These Regulations lapsed following the repeal of TA 1988 s 51B and FA 1993 s 121, effective partly in relation 
to payments of interest falling due on or after 1 April 1999 and fully in relation to income tax borne by deduction from 
payments received after 30 September 2001. 


1999/881 
; Overseas Insurers (Tax Representatives) Regulations 1999 


Made by the Commissioners of Inland Revenue under TA 1988 s 552A 


IMGAET UE RRETIA QUEER QUES 9G GA? MIBGS 2 PIS MarcHi1999 
Laid before the House of Commons. . . . . . . ~. 18 March 1999 
Comingtinta ‘forcaqe tes. (1) dqwigried jo.(os dqersran6dAprih 1999 


Citation and commencement 


1 These Regulations may be cited as the Overseas Insurers (Tax Representatives) Regula- 
tions 1999 and shall come into force on 6th April 1999. 


Interpretation 
2 In these Regulations— 
“the Board” means the Commissioners [for Her Majesty’s Revenue and Customs}*; 
Z 


[“EEA state” has the meaning given in Schedule | to the Interpretation Act 1978;}° and 
[“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005;]? 

“the Management Act” means the Taxes Management Act 1970; 

[“notice” means notice given either in writing or in such form and by such means of electronic 
communications as may be approved by directions given by the Board, and ‘notify’ and 
‘notification’ shall be construed accordingly;]! 

“the relevant duties” has the meaning given for the purposes of section 552B by subsection (2) 
of that section; 

1. 


“the Taxes Act” means the Income and Corporation Taxes Act [1988, and a reference to a 
numbered section, without more, is a reference to the section of the Taxes Act bearing that 
number.]! 


Amendments—' Definition of “notice” substituted, definitions of “section 552A” and “section 552B” revoked, and 
definition of “the Taxes Act” amended, by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, 
SI 2002/443 regs 3, 4 with effect from 6 April 2002 in respect of chargeable events occurring after 5 April 2002. 

2 In definition of “the Board” words substituted, definition of “EEA Agreement” revoked, definition of “EEA State” 
substituted, and definition of “ITTOIA 2005” inserted, by the Overseas Insurers (Tax Representatives) (Amendment) 
Regulations, SI 2008/2626 regs 2, 3 with effect from 27 October 2008. 


Designated day 
3 The day specified for the purpose of the definition of “the designated day” in subsection (12) 
of section 552A is 6th April 1999. 


Nomination of tax representative by overseas insurer 
4— (1) A nomination to the Board of a tax representative by an overseas insurer must be in 
writing and must contain the following information— 
(a) the full name or title under which the overseas insurer is registered in the country in which 
his principal place of business is situated and the address in that country of that principal 


place of business; 
(b) the business address of any branch or agency which the overseas insurer has in the United 


Kingdom; 
(c) the name of the person nominated and— 
(i) if he is an individual, the address of that person’s fixed place of residence in the United 


Kingdom, or ; 4 
(ii) if he is not an individual, the address of his business establishment in the United 


Kingdom; 
(d) the consent of the person nominated that he is willing to secure that the relevant duties are 
discharged by or on behalf of the overseas insurer signed— 
(i) if he is an individual, by that individual, or 
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(ii) if he is not an individual, by the proper officer of the company as defined for the 
purposes of section 108 of the Management Act by subsection (3) of that sectiomin the case 
of a company and by any partner who is an individual in the case of a partnership; 
(e) the [office of Her Majesty’s Revenue and Customs]! to which, and the tax reference under 
which, the person nominated submits tax returns. 


(2) A nomination which does not contain the information required by paragraph (1) is invalid. 


Amendments—' Words in para (1)(e) substituted by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, 
SI 2008/2626 regs 2, 3 with effect from 27 October 2008. 


Board's decision on nomination 


5— (1) Within the period of thirty days after receipt of a nomination the Board must give notice 
to the overseas insurer and the person nominated that they— 


(a) approve the person nominated by the overseas insurer as his tax representative; or 
(b) refuse to approve the person nominated by the overseas insurer as his tax representative 
on one or more of the grounds specified in sub-paragraphs (a), (b) and (c) of paragraph (4); or 
(c) require the overseas insurer or the person nominated or both of them to supply within the 
period of thirty days after the date of the notice such further information as may be 
reasonably required before the Board can be satisfied that the person nominated is a fit and 
proper person to be a tax representative. 
(2) A notice under sub-paragraph (c) of paragraph (1) must specify the information that the 
Board require. 
(3) Where the overseas insurer or the person nominated, or both of them, supplies information 
pursuant to a notice under sub-paragraph (c) of paragraph (1), the Board must within the period 
of thirty days after receiving the information— 
(a) give notice to the overseas insurer and the person nominated— 
(i) that they approve the person nominated, or 
(ii) that they refuse to approve the person nominated, stating on which of the grounds 
specified in sub-paragraphs (a), (b) and (c) of paragraph (4) they rely, or 
(b) give a further notice under sub-paragraph (c) of paragraph (1). 
(4) The grounds on which the Board may refuse to approve the person nominated by the 
overseas insurer as his tax representative are that— 


(a) he does not satisfy the requirements of subsection (7) of section 552A; 
(b) they have reason to believe that he cannot or will not secure that the relevant duties are 
properly discharged by or on behalf of the overseas insurer; 
(c) information which was specified by a notice given under sub-paragraph (c) of para- 
graph (1) has not been supplied. 
(5) If at any time there is a change in the information required by regulation 4, or in the further 
information required by paragraph (1)(c) of this regulation, the overseas insurer must notify the 
Board of that change. 


(6) Where the Board have refused to approve the person nominated, and subject to paragraph (5) 
of regulation 13, the overseas insurer must nominate another person to be his tax representative 
within the period of three months after the date of the notice of that refusal. 


(7) Where the overseas insurer nominates another person in accordance with paragraph (6) that 
nomination must contain the information required by regulation 4 and paragraphs (1) to (4) of 
this regulation apply to that nomination in the same way that they applied to the original 
nomination. 

(8) Where the Board approve the person nominated the date of his appointment is the date on 
which notice was given under paragraph (1) or (3). 


Termination by the Board of appointment of person nominated - 


6— (1) The Board may at any time give notice to both the overseas insurer and the person 
nominated that they have decided to withdraw the approval which they have cee Me the person 
nominated on the grounds that— bal 


(a) he no longer satisfies the requirements of subsection (7) of section 552A; or 

(b) they have reason to believe that he cannot or will not secure that the! iielevetie duties are 
properly discharged by or on behalf of the overseas insurer; or ee SEB 

(c) they have reason to believe that he has failed to secure that ehh CHEE rave been 
properly discharged by or on behalf of the overseas insurer. 


(2) Where the Board have given notice of their decision to withdraw their Bova under 
paragraph (1) of a person nominated— ad otis, 
(a) that person continues to be the tax representative of the overseas es until they give 
notice of their approval of the nomination of another person or themselv EHD another 
person in his place; 
(b) subject to paragraph (5) of regulation 13, the overseas insurer must nom ite another 
person to be his tax representative within the period of pres months after { on which 
the Board gave notice of their decision; and — 1 leobrubat ae a se dp iy 
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(c) any such nomination must contain the information required by regulation 4 and the Board 
must give their decision on that nomination in accordance with regulation 5. 


Termination by overseas insurer of appointment of person nominated 


7— (1) The overseas insurer may at any time after the Board have approved the person 
nominated by him as his tax representative give notice to the Board that he no longer wishes that 
person to be his tax representative. 


(2) Where notice is given by the overseas insurer under paragraph (1), the appointment of the 
person nominated continues until such time as the Board approve the nomination of another 
person in his place. 

(3) At the same time as the Board give notice of their decision approving the nomination of 
another person they must give notice to the person originally nominated that his appointment 
ceased on the date of that notice. 


Termination by person nominated of his appointment 


ie (1) The person nominated may at any time after the Board have approved him as the tax 
representative of the overseas insurer give notice to the Board and to the overseas insurer that he 
no longer wishes to be the overseas insurer’s tax representative and in that event the overseas 
insurer must nominate another person to be his tax representative within the period of three 
months after the date of that notice. 


2) Where the overseas insurer nominates another person in accordance with paragraph (1), that 
nomination must contain the information required by regulation 4 and the Board must give their 
decision on that nomination in accordance with regulation 5. 


3) At the same time as the Board give notice of their decision approving the nomination of 
another person they must give notice to the person originally nominated that his appointment 
ceased on the date of that notice. 


Termination of appointment on bankruptcy or death or on dissolution or winding-up of a 
company or partnership 


J— (1) Where the person nominated by an overseas insurer is an individual who becomes 
sankrupt, or in Scotland his estate is sequestrated, or makes any arrangement or composition 
with his creditors generally or dies, or is a company or a partnership which is dissolved or wound 
ip, the appointment of that person ceases and the overseas insurer must nominate another 
Jerson to be his tax representative within the period of three months after the event in question. 


2) Any such nomination must contain the information required by regulation 4 and the Board 
nust give their decision on that nomination in accordance with regulation 5. 


Appointment by the Board of an overseas insurer’s tax representative 
10— (1) In circumstances where the overseas insurer has failed— 


(a) to nominate a person to be his tax representative in accordance with subsection (6) of 

section 552A; or 

(b) following the refusal of the Board to approve a person nominated by him, to nominate 

another person to be his tax representative in accordance with paragraph (6) of regulation 5; 

or 

(c) following the withdrawal by the Board of their approval of a person nominated, to 

nominate another person to be his tax representative in accordance with paragraph (2)(b) of 

regulation 6; or 

(d) following the notification by a person nominated under paragraph (1) of regulation 8 that 

he no longer wishes to be the overseas insurer’s tax representative or on the occurrence of one 

of the events described in paragraph (1) of regulation 9, to nominate another person in 
- accordance with the paragraph in question; or 

(e) following the giving of a notice by the Board in accordance with paragraph (3) of 

regulation 11, to nominate a person to be his tax representative in accordance with para- 

graph (4) of that regulation; or 

(f) following— 

(i) the refusal of the Board to agree to release him from the requirement that there be a 
tax representative, or , 
(ii) the disclosure to the Board of information with respect to relevant insurances ceasing 
to be a criminal offence under the law of the EEA [state]* in which he is resident, or 
(iii) notification by him to the Board that the total amount or value of gross premiums paid 
under relevant insurances is £1 million or more, or 
(iv) the giving of a notice by the Board of their intention to withdraw from their agreement 
to release him from the requirement that there be a tax representative, 

to nominate a person to be his tax representative in accordance with paragraph (9) of 
regulation 12; or q 

(g) to notify the Board that the total amount or value of gross premiums paid under relevant 

insurances 1s £1 million or more; or 
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(h) following the termination of the appointment of a person appointed under this para: 
graph, to nominate another person in accordance with paragraph (4) of this regulation; 


the Board may appoint a person who satisfies the description in paragraph (2) to be the oversea: 
insurer’s tax representative. 

(2) A person appointed by the Board to be the tax representative of an overseas insurer must be 
a person who has a significant business or economic connection with the overseas insurer anc 
may in particular (but without prejudice to the generality of the preceding words) be— 


(a) a company which is connected with the overseas insurer within the meaning of section 835 

..! (connected persons); or 

(b) the branch or agency in the United Kingdom of any such company. 
(3) The Board must give notice of their decision to the person appointed under this regulatior 
and to the overseas insurer and, subject to paragraph (6) of regulation 13, the date of th 
appointment is the date of the notice. 


(4) The Board may at any time terminate the appointment of the person appointed by them a: 
the tax representative of an overseas insurer by giving notice to the person appointed and to th 
overseas insurer and in that event the overseas insurer must nominate another person to be hi: 
tax representative within the period of three months after the date of that notice. 


(5) The overseas insurer may at any time nominate a person to be his tax representative in plac« 
of the person appointed by the Board and, if the Board approve the nomination of that person 
at the same time as the Board give notice of their decision approving the nomination they mus 
give notice to the person appointed by them that his appointment ceased on the date of thi 
notice. 


(6) Where the overseas insurer nominates another person in accordance with paragraph (4) o1 
(5), that nomination must contain the information required by regulation 4 and the Board mus 
give their decision on that nomination in accordance with regulation 5. 

Amendments—! Words “of the Taxes Act” in para (2)(a) revoked by the Overseas Insurers (Tax Representatives 
(Amendment) Regulations, SI 2002/443 regs 3, 5 with effect from 6 April 2002 in respect of chargeable events occurrin; 
after S April 2002. 

? Word in para (1)(/)(ii) substituted by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, SI 2008/262( 
regs 2, 5 with effect from 27 October 2008. 


Other arrangements 


11— (1) An overseas insurer may make other arrangements with the Board for the purpose o 
securing the discharge by him or on his behalf of the relevant duties. 


(2) Where such arrangements have been made with the Board by the overseas insurer 
section 552A is to be regarded as never having applied to the overseas insurer so long as thos« 
arrangements remain in force. 


(3) If the Board have reason to believe that any arrangements which have been made do no 
secure the discharge by the overseas insurer or on his behalf of the relevant duties, they may give 
notice to the overseas insurer that those arrangements are no longer in force with effect from th« 
date of the notice. 


(4) Where notice is given by the Board in accordance with paragraph (3)— 


(a) subject to paragraph (5) of regulation 13, the overseas insurer must nominate a person t« 
be his tax representative within the period of three months after the date of the notice; 

(b) that nomination must contain the information required by regulation 4; and 

(c) the Board must give their decision on that nomination in accordance with regulation 5. 


Release of overseas insurer from requirement to nominate a tax representative 


12— (1) The Board may agree to release an overseas insurer to whom section 552A applies fron 
the requirement that there must be a tax representative where— 


(a) the overseas insurer is resident in an EEA [state] and the disclosure by hide to the Boar« 
of information with respect to holders of relevant insurances is a criminal offence under th: 
law of that [state]! and was such an offence on 17th March 1998; or 

(b) subject to the condition specified in paragraph (2), at any time after section 552A firs 
applies to the overseas insurer the total amount or value of the gross premiums paid under th 
relevant insurances referred to in paragraph (b) of subsection (4) of that section is nil or < 
negligible amount; or 

(c) subject to paragraph (5), the overseas insurer enters into an undertaking — 


(1) in relation to relevant insurances referred to in paragraph (3), in the terms set out i 
Part II of the Schedule; 

(ii) in relation to relevant insurances referred to in paragraph (4), in sg terms set out i 
Part III of the Schedule. aisVaisi 


(2) The condition specified in this paragraph is that the overseas insurer ved gible of the fac 
to the Board forthwith if, at any time following the agreement to release the overseas insure: 
from the requirement that there must be a tax representative, the total amount or value of th« 
gross premiums paid under the relevant insurances referred to in paragraph (b) of subsection (4 
of section 552A is £1 million or more. & ol) vitiomphvts) 


(3) The relevant insurances referred to in this patagraph are— im 1% 2) esongweni 
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(a) policies of life insurance issued in respect of insurances made before 6th April 2000; 
(b) contracts for life annuities made before 6th April 2000; 
(c) capital redemption policies where the contract was effected before 6th April 2000. 


4) The relevant insurances referred to in this paragraph are— 


(a) policies of life insurance issued in respect of insurances made on or after 6th April 2000; 
(b) contracts for life annuities made on or after 6th April 2000; 
(c) capital redemption policies where the contract was effected on or after 6th April 2000. 


5) The Board may at any time give notice to the overseas insurer of their decision to withdraw 
‘rom their agreement to release him from the requirement that there be a tax representative 
where that agreement has been given in the circumstances described in sub-paragraph (c) of 
daragraph (1). 


6) An application by an overseas insurer to be released from the requirement that there must be 
1 tax representative must be by notice to the Board specifying which of the circumstances 
Jescribed in sub-paragraphs (a), (6) and (c) of paragraph (1) apply to his case and the Board 
nust, within the period of thirty days after the receipt of the notice of any such application, give 
10tice to the overseas insurer that they— 


(a) agree to release him from the requirement that there be a tax representative, or 

(b) refuse to agree to release him from that requirement, or 

(c) require him to supply within the period of thirty days after the date of that notice such 
information as may be reasonably required before they can be satisfied that he comes within 
the relevant circumstances. 


7) A notice under sub-paragraph (c) of paragraph (6) must specify the information which the 
Board require. 


8) Where the overseas insurer supplies information pursuant to a notice under sub-paragraph 
c) of paragraph (6), the Board must within the period of thirty days after receiving the 
nformation— 


(a) give notice to the insurer that they agree or refuse to agree to release him from the 
requirement that there be a tax representative, or 
(b) give a further notice under sub-paragraph (c) of paragraph (6). 

9) Where— 
(a) the Board give notice that they refuse to agree to release the overseas insurer from the 
requirement that there be a tax representative, or 
(b) it ceases to be a criminal offence under the law of the EEA [state]! in which the overseas 
insurer is resident for him to disclose to the Board information with respect to the holders of 
relevant insurances, or 
(c) the overseas insurer gives notice to the Board in accordance with the condition in 
paragraph (2) that the total amount or value of the gross premiums paid under relevant 
insurances is £1 million or more, or 
(d) the Board give notice to the overseas insurer of their decision to withdraw from their 
agreement to release him from the requirement that there be a tax representative, 


ind subject to paragraph (5) of regulation 13, the overseas insurer must nominate a person to be 
lis tax representative within the period of three months after the date of the notice or the date 
when disclosure to the Board ceased to be criminal offence, as the case may be. 


10) Where the overseas insurer nominates a person to be his tax representative in accordance 
vith paragraph (9), that nomination must contain the information required by regulation 4 and 
he Board must give their decision in accordance with regulation 5. 

Note—The Overseas Insurers (Tax Representatives) (Amendment) Regulations, SI 2002/443 reg 10 provides that for the 
purposes of para (1)(c) above, an undertaking given by an overseas insurer before the coming into force of those 
Regulations, which complied with the terms of SI 1999/881 Schedule Pts I and III as then in force, shall have effect as if 
it were an undertaking in the terms required by the Schedule as amended by SI 2002/443. Accordingly, any agreement by 
the Board to release the insurer under para (1)(c) above given before the coming into force of SI 2002/443 shall continue 
to have effect until the Board give notice of their decision to withdraw from it. SI 2002/443 has effect from 6 April 2002 in 
respect of chargeable events occurring after 5 April 2002. 

\mendments—! Words in paras (1)(a), (9)(b) substituted by the Overseas Insurers (Tax Representatives) (Amendment) 

Regulations, SI 2008/2626 regs 2, 6 with effect from 27 October 2008. 


Appeals against decisions of the Board 
|3— (1) An overseas insurer to whom notice has been given of a decision of the Board— 
(a) refusing to approve a person nominated by him as his tax representative, 
(b) withdrawing their approval of a person nominated by him as his tax representative, 
(c) appointing a person to be his tax representative, 
(d) that arrangements made under regulation 11 are no longer in force, 
(e) refusing to agree to release him from the requirement that there be a tax representative, or 
(f) to withdraw from their agreement to release him from the requirement that there be a tax 
representative, 


nay appeal against the decision contained in that notice by notice given to the Board within the 
yeriod of thirty days after the date of the notice of the decision in question. 
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(2) A person to whom notice has been given of a decision of the Board appointing him to be the 
tax representative of an overseas insurer under regulation 10 may appeal against the decision 
contained in that notice within the period of thirty days after the date of the notice of that 
decision. 

(3) An appeal under paragraph (1) or (2) is to the Special Commissioners.! 

(4) The like provisions as are contained in Part V of the Management Act (appeals and other 
proceedings) ...' apply to an appeal under this regulation and the Sppeigt Commissioners must 
on appeal to them confirm the decision contained in the notice unless ...! satisfied that it ought 
to be quashed. 


(5) Where an overseas insurer appeals against a decision of the Board referred to in sub- 
paragraph (a), (5), (d), (e) or (f) of paragraph (1), and the decision of the Board is confirmed on 
appeal, the period of three months within which he must nominate another person, or a person, 
as his tax representative does not begin until such time as there is no possibility of a further 
appeal against that decision. 

(6) Where an overseas insurer appeals against a decision of the Board appointing a person to be 
his tax representative, or the person appointed by the Board to be the tax representative of an 
overseas insurer appeals against the decision of the Board appointing him, and the decision of 
the Board is confirmed on appeal, the date of the appointment of that person is the first date on 
which there is no possibility of a further appeal against that decision. 


(7) Where an overseas insurer appeals against a decision of the Board referred to in sub- 

paragraph (a) of paragraph (1) and the decision of the Board is quashed on appeal, the date of 

the appointment of the person nominated as the tax representative of the overseas insurer is the 

first date on which there is no possibility of a further appeal against the decision quashing the 

decision of the Board. 

Amendments—! Para (3) revoked, In para (4), words “and in regulations made under sections 56B to 56D of that Act” 
revoked, words substituted for words “Special Commissioners must on appeal to them” and words “they are” revoked, by 


the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 57, 58 with 
effect from 1 April 2009. 


SCHEDULE 
Regulation 12(1)(c) 


PART I 
INTERPRETATION 


1 In this Schedule— 
“basic rate limit” has the meaning given by [section 20(2) of the Income Tax Act 2007}; 
2 


“gain” means a gain which is treated as arising in connection with a policy or contract under 
[Chapter 9 of Part 4 of ITTOIA 2005] 
3 


3 


“tax year” has the meaning given by section 4(2) of the Income Tax Act 2007.}? 


Amendments—! In the definition of “gain”, words revoked by the Overseas Insurers (Tax Representatives) (Amendment) 
Regulations, SI 2002/443 regs 3, 6 with effect from 6 April 2002 in respect of chargeable events occurring after5 April 
2002. 

> In definition of “basic rate limit”, words substituted, definitions of “financial year”, “inspector” and “year of assessment” 
revoked, in definition of “gain” words substituted, and definition of “tax year” inserted, by the Overseas Insurers (Tax 
Representatives) (Amendment) Regulations, SI 2008/2626 regs 2, 7(1), (2) with effect from 27 October 2008. 


2 act 


Amendments—! Paragraph revoked by the Overseas Insurers (Tax Representatives) ; (Amendment) Regulations, 
SI 2008/2626 regs 2, 7(1), (3) with effect from 27 October 2008. 


PART II D 
UNDERTAKING BY OVERSEAS INSURER—PRE 6TH APRIL 
2000 INSURANCES 


3 The terms of the undertaking referred to in regulation 12(1)(c)(i) are, that the overseas insurer 
undertakes, within three months after the end of each [tax year]', ...! to supply to the [Board]! 
the information referred to in paragraph 6 about relevant events occurring in that [tax year]! ...! 
in connection with a policy or contract held by a policy holder where to the best of the overseas 
insurer’s information and belief the policy holder was paige e the United Kingdom 
immediately before the relevant event occurred. ' HOCUS GRAS G00 
Amendments—! Words substituted and revoked by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, 
ST 2008/2626 regs 2, 7(1), (4) with effect from 27 October 2008. ms eal ; 
Ba WAI 1G9) 
4 For the purposes of this undertaking a relevant events isa harem vet within the meaning 
of [Chapter 9 of Part 4 of ITTOIA 2005} » eveb Wilt Tovbersgq 
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(a) in respect of which an insurer is under an obligation to deliver a certificate under 

[section 552 (as read with section 552ZA)]'; 

(b) which occurs three months or more after section 552A first applies to the overseas insurer; 

(c) which is the last such event to occur in relation to the policy or contract; 

[(d) by reason of which the aggregate sum payable, or other benefits to be conferred, by the 

Overseas insurer exceeds twice the basic rate limit for the tax year in which it occurs.]* 
\mendments—' In sub-para (a), words substituted by the Overseas Insurers (Tax Representatives) (Amendment) Regula- 

tions, SI 2002/443 regs 3, 7 with effect from 6 April 2002 in respect of chargeable events occurring after 5 April 2002. 


Words in opening sentence, and whole of sub-para (d), substituted, by the Overseas Insurers (Tax Representatives) 
(Amendment) Regulations, ST 2008/2626 regs 2, 7(1), (5) with effect from 27 October 2008. 


) In determining whether the aggregate sum payable, or other benefits to be conferred, by reason 
yf a relevant event exceeds twice the basic rate limit for [the tax year in which it occurs]!, ...! all 
ums payable and benefits to be conferred are to be taken into account which are payable or to 
ye conferred by reason of relevant events occurring in [that tax year]! ...! in connection with 
olicies or contracts— 

(a) under which immediately before the relevant event in question the same insurer has 

obligations, and 

(b) which are held by the same policy holder. 


mendments—! Words substituted and revoked by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, 
SI 2008/2626 regs 2, 7(1), (6) with effect from 27 October 2008. 


. The information referred to in this paragraph is— 
(a) the name and address of the policy holder; 
(6) any unique identifying designation given to the policy or contract in connection with 
which a relevant event has occurred; 
(c) the date and nature of each such relevant event; 
(d) the aggregate of the sums payable, or other benefits to be conferred, as a result of all such 
relevant events. 


PART III 
UNDERTAKING BY OVERSEAS INSURER—POST 5TH APRIL 
2000 INSURANCES 


The terms of the undertaking referred to in regulation 12(1)(c)(i1) are that the overseas insurer 
ndertakes— 
(a) within three months after a relevant event occurs in connection with a policy or contract, 
to deliver to the policy holder a certificate containing the information referred to in 
paragraph 10; and 
(b) within three months after the end of each [tax year]! ...! in which such a certificate is 
delivered; and in the circumstances described in paragraph 9, to supply to the [Board]! a copy 
of that certificate; 
yhere to the best of the overseas insurer’s information and belief the policy holder was resident 
1 the United Kingdom immediately before the relevant event occurred. 


mendments—! Words substituted and revoked by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, 
SI 2008/2626 regs 2, 7(1), (7) with effect from 27 October 2008. 


3 For the purpose of this undertaking a relevant event is a chargeable event within the meaning 
f Chapter 9 of Part 4 of ITTOIA 2005 in respect of which an insurer is under an obligation to 
eliver a certificate under section 552.]! 


mendments—' Paras 8, 8A substituted for previous para 8 by the Overseas Insurers (Tax Representatives) (Amendment) 
Regulations, SI 2008/2626 regs 2, 7(1), (8) with effect from 27 October 2008. 


3A For the purposes of this Part of this Schedule, in the determination of the amount of a gain 
1 connection with a policy or contract, no account is to be taken of the effect of section 541A of 
TTOIA 2005.]! 


mendments—! Paras 8, 8A substituted for previous para 8 by the Overseas Insurers (Tax Representatives) (Amendment) 
Regulations, SI 2008/2626 regs 2, 7(1), (8) with effect from 27 October 2008. 


The circumstances described in this paragraph are where the aggregate amount of connected 
ains [in the tax year]! exceeds one half of the basic rate limit for [that tax year]' and, for the 
urposes of this paragraph, a gain is connected with another gain where— 
(a) both gains arise in connection with policies or contracts containing obligations which, 
immediately before the relevant event in question, were obligations of the same overseas 
insurer; eI 
(b) the policy holder of those policies and contracts is the same; and 
[(c) both gains arise in the same tax year.]! 


mendments—! Words substituted by the Overseas Insurers (Tax Representatives) (Amendment) Regulations, SI 2008/2626 
regs 2, 7(1), (9) with effect from 27 October 2008. 
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10 The information referred to in this paragraph is— 


(a) the name and address of the policy holder; 

(b) any unique identifying designation given to the policy or contract in connection with 
which the relevant event has occurred: 

(c) the date and nature of the relevant event; 

(d) the amount of the gain; 

(e) the number of years relevant for computing the appropriate fraction of the gain for. the 
purposes of section [536, apart from section 536(7), of ITTOIA 2005]!; 

(f) whether the policy holder is to be treated as having paid income tax at the basic ...! rate on 
the amount of the gain in accordance with section [530, apart from section 528, of ITTOIA 
2005]'. 


Amendments—! Words substituted and revoked by the Overseas Insurers (Tax Representatives) (Amendment) Regulations 
SI 2008/2626 regs 2, 7(1), (10) with effect from 27 October 2008. 


1999/1029 
Personal Portfolio Bonds (Tax) Regulations 1999 


Made by the Treasury under TA 1988 s 553C 


Made . . wy vac} \ingnt ghewupmmpanes OL LGC mea 
Laid before the House of Commons. . ... . .. 30 March 1999 
Coming into force. Ee ays 5) ae 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Personal Portfolio Bonds (Tax) Regulations 199¢ 
and shall come into force on 6th April 1999. 


(2) These Regulations shall have effect, in relation to personal portfolio bonds, with respect tc 
any year ending on or after 6th April 2000. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“building society” means a building society within the meaning of the Building Societie: 
Act 1986, or the Irish Building Societies Act 1989; 

“collective investment scheme” has the meaning given by section [235 of the Financial Services 
and Markets Act 2000]', and “interest” in relation to a collective investment scheme means 
the beneficial entitlement (however described) of a participant (within the meaning of that 
section); 

“company” has the meaning given by section 832(1) and (2) of the Taxes Act; 

“insurance company” means [an undertaking carrying on the business of effecting or carrying 
out contracts of insurance and, for the purposes of this definition, “contract of insurance’ 
has the meaning given by Article 3(1) of the Financial Services and Markets Act 200( 
(Regulated Activities) Order 2001]; 

“internal linked fund” has the meaning given by [section 11.1 of the Prudential Sourcebook 
(Insurers) and in this definition “the Prudential Sourcebook (Insurers)” means the Interim 
Prudential Sourcebook for Insurers made by the Financial Services Authority under the 
Financial Services and Markets Act 2000}*; 

“market value” shall be construed in accordance with section 272 of the Taxation o} 
Chargeable Gains Act 1992; 

“personal portfolio bond” has the meaning given by regulation 4, subject to regulation 3; 

“policy holder”, except in regulation 4(1), includes a holder of a life annuity contract; 

“recognised stock exchange” has the meaning given by section 841 of the Taxes Act; 

mirth has the same meaning as in section 132(3)(4) of the Taxation of Chargeable Gain: 

qe IIE 

“share” includes stock; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“unit trust scheme” has the meaning given by subsection (6) of section 468 of the Taxes Act 

“warrant” has the same meaning as in [paragraph 14 of Schedule 2 to the Financial Service: 
and Markets Act 2000]!; 

“year” in relation to a personal portfolio bond means a year as defined in section 546(4) of the 
Taxes Act, and “the final year” has the meaning given by that section. 


(2) In these Regulations references to the premium paid, or the amount of the premium paid 
include— 


(a) references to lump sum, or any other, consideration, , 

(6) where more than one amount is payable by way of premium in ae 1 of the policy 01 
contract, references to the aggregate of the premiums paid, and 

(c) references to the market value at the date of transfer of any property other than cask 
transferred to the insurance company in satisfaction of any premium. 


(3) In these Regulations references to a section, without more, are to that section of 8a Taxes 
Act. 
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\mendments—' In para (1) words in the definition of “collective investment scheme”, “insurance company” and “warrant” 
substituted by the Financial Services. and Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 
arts 183, 184(1), (2), (4), (5) with effect from 1 December 2001, immediately after the coming into force of the Financial 
Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 

In para (1) words in the definition of “internal linked fund” substituted by SI 2001/3629 arts 183, 184(3), (6) with effect for 
periods of account ending after 30 November 2001. 


Policies or contracts issued or made before 17th March 1998 which are the subject of special 
exclusions from being personal portfolio bonds 
s— (1) A policy or contract is not a personal portfolio bond if it is a policy or contract— 
(a) which, in the case of a policy, was issued in respect of an insurance made before 17th 
March 1998 and, in the case of a contract, was made before 17th March 1998, 
(b) whose terms are not varied on or after 16th July 1998 so as to increase the benefits secured 
or to extend the term of the policy or contract (any exercise of rights conferred by the policy 
or contract being regarded for this purpose as a variation), and 
(c) which is a policy or contract to which either paragraph (2) or paragraph (3) applies. 
2) This paragraph applies to a policy or contract under whose terms the benefits have at no time 
luring its existence been capable of being determined either in whole or in part by reference to 
my index other than those referred to in regulation 4(7), or to any property other than— 


(a) shares or securities listed on a recognised stock exchange; 
(6) shares or securities of a company which are dealt in on the Unlisted Securities Market or 
the Alternative Investment Market, and which satisfy the conditions specified in para- 
graph (4); and 
(c) property described in regulation 4(3) and (4). 

3) This paragraph applies to a policy or contract— 


(a) under whose terms the benefits were at some time during its existence capable of being 
determined either in whole or in part by reference to property other than that referred to in 
paragraph (2)(a), (b) and (c), or by reference to an index other than those referred to in 
regulation 4(7), but at no time during its existence have been so determined, and 

(b) whose terms are varied before the end of the first year, in relation to that policy or 
contract, which commences on or after 6th April 1999, subject to paragraph (5), so that the 
only property that may be selected as mentioned in regulation 4(1) consists of property 
referred to in paragraph (2)(a), (b) and (c), and the only index that may be so selected consists 
of an index referred to in regulation 4(7). 


4) The conditions specified in this paragraph are that— 


(a) any holding of shares or securities of a company, by reference to which any benefits under 
the policy or contract are or have been capable of being determined during any period, does 
not at any time during that period exceed 10 per cent. of the issued share capital of the 
company concerned; and 

(b) the amount invested in any shares or securities of a single company to which this 
condition applies does not at any time exceed 10 per cent. of the premium paid in respect of 
the policy or contract (and “amount invested” includes the market value at the date of 
transfer of any property other than cash transferred to the insurance company in satisfaction 
of any premium). 


5) In a case where— 


(a) the policy holder was not resident in the United Kingdom on 17th March 1998, and 
(b) after that date, the policy holder is at any time resident in the United Kingdom, 


aragraph (3)(b) shall apply with the modification that, for the year mentioned in that 
ub-paragraph, there is substituted a reference to whichever is the later of that year, and the first 
ear, in relation to that policy or contract, which commences after the time mentioned in 
ub-paragraph (5) of this paragraph or, where there is more than one such time, the earliest such 
ime. 

6) Any reference in paragraphs (2) and (3) to the period of existence of a policy or contract, or 
o a period in paragraph (4), or to a time during either such period, shall be construed ignoring 
ny such period or time before 6th April 1994, but shall include any other such period or time 
whether before or after the coming into force of these Regulations). 

7) Any reference in paragraphs (2)(a) and (b) and (4) to shares or securities, or to a holding of 
hares or securities, includes a reference to any option, warrant or other right to acquire shares 
Tr securities. 


Definition of personal portfolio bond (applying to all policies or contracts whenever issued 
or made) 

— (1) Subject to paragraph (2) and regulation 3, “personal portfolio bond” means a policy of 

fe insurance, contract for a life annuity or capital redemption policy under whose terms— 
(a) some or all of the benefits are determined by reference to the value of, or the income from, 
property of any description (whether or not specified in the policy or contract) or fluctuations 
in, or in an index of, the value of property of any description (whether or not so specified); 
and 
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(b) some or all of the property, or such an index, may be selected ‘by, or by a person-acting on 
behalf of, the holder of the policy or contract or a person connected with him (or the holder 
of the policy or contract and a person connected with him). 


(2) A policy or contract is not a personal portfolio bond if— 


(a) the only property which may be selected as mentioned in paragraph (1)(b) is of the 
description prescribed by either or both of paragraphs (3) and (4), and 
(b) the only index which may be selected as mentioned in paragraph (1)(5) is of the 
description prescribed by paragraph (7). 
(3) The description prescribed by this paragraph is of property which the insurance company has 
appropriated to an internal linked fund, where the property satisfies the condition specified in 
paragraph (5). 
(4) The description prescribed by this paragraph is of property consisting of any of, the 
following— 
(a) units in an authorised unit trust within the meaning of subsection (6) of section 468, read 
with subsections (7) to (9) of that section, 
(b) shares in an investment trust within the meaning of section 842, 
(c) shares in an open-ended investment company within the meaning of section [236 of the 
Financial Services and Markets Act 2000]! 
(d) cash, including cash deposited in a deposit account or share account with a building 
society, or in a bank account or similar account, except where the acquisition of the cash was 
made wholly or partly for the purpose of realising a gain from the disposal of it, 
(e) policies or contracts to which Chapter II of Part XIII of the Taxes Act applies, which 
satisfy the conditions specified in paragraph (6), and 
(f) an interest in a collective investment scheme which is constituted by— 
(i) a company, not being an open-ended investment company, which is resident outside the 
United Kingdom, 
(ii) a unit trust scheme the trustees of which are not resident in the United Kingdom, or 
(iii) any arrangements which do not fall within paragraph (i) or (11), which take effect by 
virtue of the law of a territory outside the United Kingdom and which, under that law, 
create rights in the nature of co-ownership (without restricting that expression to its 
meaning in the law of any part of the United Kingdom), 


where the property concerned satisfies, or further satisfies, as the case may be, the condition 
specified in paragraph (5). 


(5) The condition specified in this paragraph is that, at the time when. the exci is available to 

be selected, the opportunity to select property of the same description as the first-mentioned 

property is ‘available to, or to persons acting on behalf of, all the policy holders of the insurance 

company concerned or one, or more than one, class of policy holders of that insurance 
company, as mentioned in paragraph (8)(qa) to (c). | 


(6) The conditions specified in this paragraph are that neither— 


(a) the policy or contract, nor 

(b) any property by reference to which the value of any benefits under the policy or contract 
is or has been directly or indirectly capable of being determined, nor 

(c) any property which, in relation to the policy or contract, or the premium paid in respect 
thereof, is “derived property” within the meaning of section 660A(10) of the Taxes Act, 


is a personal portfolio bond. 


(7) The description prescribed by this paragraph is of indices consisting of any of the 
following— 


(a) the retail prices index, 

(b) any similar general index of prices which is published by the government of any ‘foreign 
state, or by an agent of such a government, or 

(c) any published index of prices of shares listed on a recognised stock exchange, 


in circumstances where, at the time when the index is available to be selected, the opportunity to 
select the same index is available to, or to persons acting on behalf of, all the policy holders of 
the insurance company concerned or one, or more than one, class of policy holders of that 


insurance company, as mentioned in paragraph (8)(a) to (c). SS An) RSS 1G 


(8) In paragraphs (5) and (7) a “class” of policy holders means a number of policy-holders te 
whom the opportunity is given to select property or an index as mentioned in paragraphs (5) and 
(7) in circumstances where— 19 lear, Lo svorisn\sO 


(a) that opportunity is clearly identified in marketing or nthe promotional iterate 
lished by the insurance company concerned to members of the public, or i a of th 
public who are intending investors, as available generally to any person f ts. ites. 
(b) the class and the opportunity are not limited to connected Raa L 

(c) the composition of th the class (which means the inclusion in ore 


nk tes 9 
any person, or the ability of that person to take the op) ortu 
determined by the insurance company alone. is do xobint fie sho —_ 
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Amendments—! Words in sub-para (4)(c) substituted by the Financial Services and Markets Act 2000 (Consequential 
Amendments) (Taxes) Order, ST 2001/3629 arts 183, 185 with effect from 1 December 2001, immediately after the coming 
into force of the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). 


Personal portfolio bonds-computation of gain 
5— (1) This regulation makes provision for amounts to be treated as gains arising in connection 
with a personal portfolio bond in any year ending on or after 6th April 2000 other than the final 
year (a “relevant year”) for the purposes of charging those gains to tax in accordance with the 
provisions of Chapter II of Part XIII of the Taxes Act applied (with modifications) by 
regulation 6. 


[(2) There shall be treated as a gain arising in a relevant year the amount calculated in 
accordance with the formula— 
0.15x (A +B-C) 
Here— 


A is the amount of the premium paid in respect of the personal portfolio bond; 
B is the sum of the amounts found by applying the formula at the end of each of the 
previous years during which the personal portfolio bond was in existence in succession 
starting with the first such year; and 
C is the amount calculated in accordance with the formula in paragraph (2A).]! 
[(2A) C is the amount calculated in accordance with the formula— 
R-G 
(a) at the end of the year immediately preceding the relevant year if the calculation produces 
an excess; and 
(b) at the end of any earlier year during the existence of the bond when the calculation 
produces an excess; and 
(c) adding together all the amounts produced by sub-paragraphs (a) and (5). 
Here— 
R is the reckonable aggregate value mentioned in section 546(2); and 
G is the allowable aggregate amount referred to in section 546(3).]! 
[(2B) For the purposes of the computation of C— 
(a) section 546(1)(a) shall be read as if the words “or assignment” and “assigned for money or 
money’s worth, or” and sub-paragraph (11) and the word “; or” preceding it were omitted; 
(b) section 546(6) shall be disregarded; and 
(c) sections 546B to 546D shall be disregarded.]! 
(3) The gain calculated in accordance with paragraph (2) shall be treated as arising at the end of 
the relevant year [concerned. 
This is subject to paragraphs (4) and (4A).]! 
(4) The references— 
(a) in paragraph (3) to the end of a relevant year, and 
(b) in paragraph (2), in the definition of “B”, to the end of any previous year, 
shall each be construed as a reference to the time immediately before any gain treated as arising 
in connection with the same policy or contract at the end of that year under section 541, 543 or 
545, on the occurrence of such an excess as is mentioned in section 540(1)(a)(v), 542(1)(c) or 
545(1)(d). 
[((4A) For the purposes of paragraphs (2) to (3), any gain treated as arising under section 546C 
shall be treated as arising immediately after the gain calculated in accordance with para- 
graph (2),]' 
(5) Where the terms of a policy or contract, to which regulation 3(3) applies as modified by 
regulation 3(5), are varied, within the alternative period permitted by regulation 3(5), (that is, the 
first year which commences after the time mentioned in regulation 3(5)(b) falls later than the 
year mentioned in regulation 3(3)(4)), no gain shall be treated as arising under paragraph (2) at 
the end of the first year, in relation to the policy or contract, which ends after the time 
mentioned in regulation 3(5)(d). 
Amendments—! Paras (2), (2A) and (2B) substituted for para (2), words in para (3) substituted, and para (4A) inserted, by 
the Personal Portfolio Bonds (Tax) Regulations, SI 2001/2724 regs 2, 3 with effect for gains treated as arising after 
16 August 2001. 


Application of Chapter II of Part XIII of the Taxes Act 

6— (1) The gain treated as arising in accordance with regulation 5(2) shall be treated, for the 
purposes of section 547 and paragraph (2) (other than sub-paragraph (5) of that paragraph), as 
arising on the happening of a chargeable event, which takes place at the time given by 
regulation 5(3) and (4). 

(2) The provisions of Chapter II of Part XIII of the Taxes Act (other than section 553C) shall, 
so far as concerns policies or contracts that are also personal portfolio bonds, apply, subject to 
the omissions and modifications specified in paragraphs (3) to (8), both in relation to— 

(a) the gain treated as arising on the happening of a chargeable event in accordance with 

regulation 5(2) and paragraph (1), and 
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(b) other gains treated as arising in accordance with that Chapter. 
(3) In section 547 (method of charging gain to tax)— 
(a) in subsection (1) after “[545 or 546C]”! there shall be inserted the words “or regula- 
tions 5(2) and 6(1) of the Personal Portfolio Bonds (Tax) Regulations 1999”; 
(b) in each of subsections (SA) and (7) after “[543 or 546C(7)(b)]”! there shall be inserted the 
words “or regulations 5(2) and 6(1) of the Personal Portfolio Bonds (Tax) Regulations 1999”. 
(4) In each of paragraphs (a), (b) and (c) of section 541(1), after sub-paragraph (11) there shall be 
added— 
“and 
(iii) the total amount treated under regulation 5 of the Personal Portfolio Bonds (Tax) 
Regulations 1999 as a gain arising in a relevant year in relation to the policy, prior to the 
happening of the chargeable event;” 
om each of paragraphs (a) and (b) of section 543(1), after sub-paragraph (11) there shall be 
added— 


‘ 


“and 
(iii) the total amount treated under regulation 5 of the Personal Portfolio Bonds (Tax) 
Regulations 1999 as a gain arising in a relevant year in relation to the contract, prior to 
the happening of the chargeable event;” 
(6) Section 550 (relief where gain charged at a higher rate) shall be omitted. 
[(7) In section 552— 
(a) in subsection (1)— 
(1) in paragraph (a) the words “unless satisfied that no gain is to be treated as arising by 
reason of the event,” shall be omitted; 
(ii) in paragraph (b), for “paragraph (a) or (b) of subsection (2)” there shall be substituted 
“subsection (2)”; 
(b) for subsection (2) there shall be substituted— 
“(2) For the purposes of this section the condition is that the amount of the gain, or the 
aggregate amount of the gain and any other gains connected with it, exceeds one half of the 
basic rate limit for the relevant year of assessment.” 
(c) in subsection (5)— 
(i) for paragraph (4) there shall be substituted— 
“(b) the nature of the chargeable event and the date on which it is treated as having 
happened;” 
(11) paragraph (c) shall be omitted; 
(iii) for paragraph (d) there shall be substituted— 
“(d) the amount of the gain treated as arising in accordance with regulations 5(2) and 6(1) 
of the Personal Portfolio Bonds (Tax) Regulations 1999;” 
(iv) in paragraph (f)(ii) the words “, except in a case where paragraph (c) above applies,” 
shall be omitted; 
(d) for subsection (6) there shall be substituted— 
“(6) For the purposes of subsection (1)(a) above, the relevant three month period is the 
period of three months beginning with the time given by regulation 5(3), (4) and (4A) of the 
Personal Portfolio Bonds (Tax) Regulations 1999,” 
(e) for subsection (7) there shall be substituted— 
“(7) For the purposes of subsection (1)() above, the relevant three month period is whichever 
of the following periods ends later— 
(a) the period of three months following the end of the year of assessment or, where the 
policy holder is a company, the financial year, in which the event happened; or 
(b) if a certificate under subsection (1)(b) would not be required in respect of the event 
apart from the happening of another event, and that other event is a death or an 
assignment, the period of three months beginning with receipt of written notification of 
the death or the assignment.” 
(f) for subsection (9) there shall be substituted— 
“(9) For the purposes of this section, the year of assessment or financial year to which a gain 
is attributable is the year in which the gain, treated as arising under regulations 5(2)-and 6(1) 
of the Personal Portfolio Bonds (Tax) Regulations 1999, is treated as arising in accordance 
with regulation 5(3), (4) and (4A) of those Regulations. 2 
(g) in subsection (10)— 
(i) for the definition of “appropriate policy holder” there shall be le feedee laa 
“ “appropriate policy holder” means the person who is the policy, HOS immediately 
before the happening of the event;” and SOnGD 
(11) the definition of “section 546 excess” shall be omitted; and Ot Bits analecitt 
(h) each of the references to a chargeable event shall be taken to include a reference t ts othe 
chargeable event treated as occurring by reason of paragraph (1).}* ws (S)@ nonely 
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(7A) In section 552ZA subsection (3) shall be omitted.]? 
(8) In section 553— 


(a) in each of subsections (3) and (6) after “section [541 or 546C(7)(b)]”! there shall be 
inserted the words “or regulations 5(2) and 6(1) of the Personal Portfolio Bonds (Tax) 
Regulations 1999”; and 
(b) in subsection (10) after “[545 or 546C(7)(a)]”"! there shall be inserted the words “or, in 
relation to a gain treated as arising in relation to a policy under regulations 5(2) and 6(1) of 
the Personal Portfolio Bonds (Tax) Regulations 1999, the same meaning as in sec- 
tion 553C(4)(b).” 

Amendments—' Words in paras (3), (8) substituted by the Personal Portfolio Bonds (Tax) (Amendment) Regulations, 
SI 2001/2724 regs 2, 4 with effect for gains treated as arising after 16 August 2001. 


? Paras (7), (7A) substituted for para (7) by the Personal Portfolio Bonds (Tax) (Amendment) Regulations, SI 2002/455 with 
effect from 6 April 2002, as respects gains treated as arising after 5 April 2002. 


1999/1408 
Non-resident Companies (General Insurance Business) Regulations 1999 


Made by the Treasury under TA 1988 ss 444BB(5), 444BD(1), (4), (5), 755B(5) and 755C 


OGG Pit ear Eat GOR tl Apts tics ceteris tts is oom eget RAL AL OY 
Laid before the House of Commons... . . . . .20 May 1999 
COMME ILO [OVC tee ee eee . 10 June 1999 


Commentary—Simon's Taxes D4.330. 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Non-resident Companies (General Insurance 
Business) Regulations 1999 and shall come into force on 10th June 1999. 


(2) These Regulations have effect with respect to any appropriate accounting period of a relevant 
company, 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“appropriate accounting period” means an accounting period ending on or after Ist July 1999; 

“controlled foreign company” shall be construed in accordance with section 747(2); 

“general insurance business” has the meaning given by section 755B(6); 

“non-resident company” means a company resident outside the United Kingdom; 

“relevant company” means a company resident in the United Kingdom that had a relevant 
interest in a non-resident company at any time during an accounting period of the 
non-resident company ending in an appropriate accounting period of the relevant com- 
pany, 

“relevant interest” shall be construed in accordance with section 752A on the assumption that 
the non-resident company is a controlled foreign company; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 

(2) In these Regulations references to a particular provision, without more, are references to that 
provision of the Taxes Act. 


Modifications of Chapter IV of Part XVII of the Taxes Act 


3 Chapter IV of Part XVII of the Taxes Act shall have effect with the modifications prescribed 
in regulations 4 to 6 in any case where a non-resident company— 


(a) carries on general insurance business, and rhe : 
(b) draws up accounts relating to that business using a method falling within subsection (2) of 
section 755B. 


4 After section 754A there shall be inserted— 


“Returns where it is not established whether a non-resident company carrying on general 
insurance business is a controlled foreign company 


754A A— (1) This section applies where— 
(a) if an apportionment were made in accordance with section 747 of the chargeable 
profits for an accounting period of a company resident outside the United Kingdom (‘the 
non-resident company’), a company resident in the United Kingdom (‘the UK company’) 
would be chargeable to tax by virtue of subsection (5) of that section with reference to the 
whole or a part of the non-resident company’s chargeable profits for that accounting 
period (‘the relevant accounting period’); 
(b) the non-resident company carries on general insurance business within the meaning 
given by section 755B(6) and draws up accounts relating to that business using a method 
falling within section 755B(2); 
(c) the UK company delivers a company tax return for the accounting period in which the 
relevant accounting period of the non-resident company ends; and 
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(d) at the time when the UK company delivers the company tax return for that accounting 
period, it is not established whether in the relevant accounting period the non-resident 
company is subject to a lower level of taxation in the territory in which it is resident so as 
to constitute a controlled foreign company. 


(2) Prior to delivering its company tax return for the accounting period mentioned in 
paragraph (1)(c), the UK company shall consider whether or not the non-resident company is 
likely, in the relevant accounting period, to be subject to a lower level of taxation in the 
territory in which it is resident so as to constitute a controlled foreign company. 


(3) If the UK company is of the opinion that in the relevant accounting period the 
non-resident company is likely to be subject to a lower level of taxation in the territory in 
which it is resident so as to constitute a controlled foreign company, the UK company shall 
make the company tax return on the basis that the relevant accounting period is an 
accounting period of a company which is a controlled foreign company. 


(4) If the UK company is of the opinion that in the relevant accounting period the 
non-resident company is not likely to be subject to a lower level of taxation in the territory in 
which it is resident so as to constitute a controlled foreign company, the UK company shall 
make the company tax return on the basis that the relevant accounting period is an 
accounting period of a company which is not a controlled foreign company. 


(5) In any case where— 


(a) the UK company makes the company tax return on the basis mentioned in subsec- 
tion (3) above, but 

(b) it becomes established that in the relevant accounting period the non-resident company 
is not subject to a lower level of taxation in the territory in which it is resident, 


the UK company shall amend the company tax return on the basis that the relevant 
accounting period is an accounting period of a company which is not a controlled foreign 
company. 

(6) In any case where— 


(a) the UK company makes the company tax return on the basis mentioned in subsec- 
tion (4) above, but 

(b) it becomes established that in the relevant accounting period the non-resident company 
is subject to a lower level of taxation in the territory in which it is resident, 


the UK company shall amend the company tax return on the basis that the relevant 
accounting period is an accounting period of a company which is a controlled foreign 
company. 


(7) Any amendment required to be made to the company tax return by virtue of subsec- 
tion (5) or (6) above shall be made by the UK company before the expiration of the period 
commencing immediately following the close of the underwriting year and ending on the date 
which is eighteen months plus thirty days thereafter. 


(8) Subject to subsection (9) below, an amendment of a company tax return in accordance 
with subsection (7) above is subject to, and must be in accordance with, the other provisions 
of the Corporation Tax Acts as they apply for the purposes of this Chapter. 


(9) The time limits otherwise applicable to amendment of a company tax return do not apply 
to an amendment of a company tax return in accordance with subsection (7) above. 


(10) A company which fails to make an amendment required by subsection (6) above in 
accordance with subsection (7) above shall be liable to a tax-related penalty under para- 
graph 20 of Schedule 18 to the Finance Act 1998 (penalty, not exceeding amount of tax 
understated, for incorrect or uncorrected return). 


(11) In subsection (7) above ‘the close of the underwriting year’ means— 


(a) the date on which final replacement of the technical provision, as described in 

[sub-paragraph (4) of paragraph 58 of Schedule 3 to the Large and .Medium-sized 

Companies and Groups (Accounts and Reports) Regulations 2008]', takes place, or 

(b) where there is no final replacement of the technical provision in the three years 

following the underwriting year, the date referred to in section 755B(4), that is, the end of 

the third year following the underwriting year.” shige dn 
Amendments—! Words in (11)(a) substituted by the Companies Act 2006 (Consequential Amendments) (Taxes and 

National Insurance) Order, SI 2008/954 art 47 with effect for periods of account beginning on or after 6 April 2008. 


5— (1) Section 755B shall be modified as follows. era id} 
(2) After subsection (4) there shall be inserted— ' ya109 tasbiea1 


“(4A) Where in accordance with subsection (4) above the technical provision is treated as 
finally replaced by a provision for estimated claims outstanding Pike deacleapeomer), the 
amount of the deemed provision which may be deducted from the chargeable profits of the 
controlled foreign company for the accounting period concerned shall not exceed. the amount 
that, on the assumptions in Schedule 24, would have been deductible from those profits if the 


deemed provision had been an actual provision as mentioned in subsection (2)(a) above.” 
6— (1) Paragraph 2 of Schedule 25 shall be modified as follows. itnwooss tasvslss 
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(2) In sub-paragraph (1), in each of paragraphs (b) and (d) there shall be inserted at the beginning 
“subject to sub-paragraphs (1A A) to (LAC) below,”. 


(3) After sub-paragraph (1) there shall be inserted— 


“(LAA) Sub-paragraph (1AB) below applies where, in a case to which section 754AA(1) 
applies— 
(a) a company resident in the United Kingdom (‘the UK company’) either— 

(i) has made a company tax return for an accounting period on the basis mentioned in 
section 754AA(3), that is, that an accounting period of a non-resident company (‘the 
relevant accounting period’) ending in the accounting period of the UK company for which 
the company tax return is made is an accounting period of a controlled foreign company, 
and has not subsequently been required to amend the company tax return in accordance 
with section 754A A(5) on the basis that the relevant accounting period of the non-resident 
company is an accounting period of a company which is not a controlled foreign company, 
or 

(ti) has made a company tax return for an accounting period on the basis mentioned in 
section 754A A(4), that is, that the relevant accounting period of a non-resident company is 
an accounting period of a company which is not a controlled foreign company, but has 
subsequently amended the company tax return in accordance with section 754A A(6) to (8) 
on the basis that the relevant accounting period of the non-resident company is an 
accounting period of a controlled foreign company; and 

(b) the final replacement of the technical provision in the accounts of the non-resident 
company for the relevant accounting period— 

(i) takes place on a date falling within the period of three years (‘the three year period’) 
following the relevant accounting period, or 

(ii) where no final replacement of the technical provision takes place in the three year 
period, is treated by virtue of section 755.B(4) as having taken place on the date that is the 
end of that period, 


and each of those dates is referred to in sub-paragraphs (1AB), (1AD) and (1AE) below as 
‘the close of the underwriting year’. 

(JAB) Where this sub-paragraph applies— 
(a) the dividend referred to in sub-paragraph (1) above shall be due on or before the date 
which is eighteen months after the close of the underwriting year, or on or before such later 
date as the Board may, in any particular case, allow; 
(b) the amount of the dividend or, if there is more than one, of the aggregate of those 
dividends which is paid to persons resident in the United Kingdom is the aggregate of the 
following amounts— 


(i) an amount equal to 90 per cent of the company’s net chargeable profits for the 
relevant accounting period or, where sub-paragraph (4) or (5) below applies, of the 
appropriate portion of those profits, and 
(ii) in respect of each dividend that is paid to persons resident in the United Kingdom 
later than the date which is eighteen months after the end of the relevant accounting period, 
an amount calculated at the date of the dividend concerned in accordance with the 
formula— 

Da 


(1 +i) 


(JAC) In sub-paragraph (1A B) above— 
(a) D is the amount of the dividend concerned, and 
(b) ‘i’ is the interest factor calculated in accordance with the rates applicable under 
section 178 of the Finance Act 1989 to section 87A of the Management Act from the date 
that is eighteen months after the end of the relevant accounting period until the date of 
payment of that dividend. 


(LAD) Where— 
(a) sub-paragraphs (1AA) to (LAC) above apply in relation to an accounting period of the 
UK company, 
(b) the UK company has made a company tax return for that accounting period on the basis 
that the dividend referred to in sub-paragraph (1) above will be paid to persons resident in the 
United Kingdom not later than the date which is eighteen months after the close of the 
underwriting year or not later than the date allowed by the Board as mentioned in 
sub-paragraph (1 AB)(a) above, and 
(c) that dividend is not paid on or before that date, 
the UK company shall amend the company tax return so as to record that the controlled foreign 
company has not pursued an acceptable distribution policy in respect of the relevant accounting 
period. 


(LAE) An amendment required to be made to the company tax return by virtue of sub- 
paragraph (1 AD) above shall: be made by the UK company before the expiration of the period of 
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thirty days next following the date which is eighteen months after the close of the underwritin; 
year or next following the date allowed by the Board as mentioned in sub-paragraph (1 AB)a 
above. 


(JAF) A company which fails to make an amendment required by sub-paragraph (1 AD) abov 
before the expiry of the period specified in sub-paragraph (1AE) above shall be liable to | 
tax-related penalty under paragraph 20 of Schedule 18 to the Finance Act 1998.” 


Amendments—! Reg 6 revoked by the Non-resident Companies (General Insurance Business) (Amendment) Regulation: 
SI 2008/2643 reg 2, with effect in relation to accounting periods of relevant companies ending on or after 28 Octobe 
2008. 


Amendments to the Insurance Companies (Reserves) (Tax) Regulations 1996 


7— (1) The Insurance Companies (Reserves) (Tax) Regulations 1996 shall be amended a 
follows. 


(2) (amends SI 1996/2991 reg 8(1)). 
(3) (inserts SI 1996/2991 regs 8A, 8B). 


1999/1964 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Additional 
Voluntary Contributions) (Amendment) Regulations 1999 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 Apr 
2006. 


1999/2118 
Gifts for Relief in Poor Countries (Designation of Kosovo) Order 1999 


Made by the Treasury under FA 1998 s 48(9) and FA 1999 s 56(8) 


Made. . si ayy years dip eb eof 990 
Laid before the House of COMMONS », +s: deme aaa July 1999 
Coming into force ... . al accaunine need [pA ueusgdGoG 


Commentary—Simon’s Taxes E1.804. 


1 This Order may be cited as the Gifts for Relief in Poor Countries (Designation of Kosove 
Order 1999 and shall come into force on 21st August 1999, but shall have effect in relation t 
gifts made on or after 6th April 1999. 


2 This Order designates Kosovo (in the Federation of Yugoslavia) as a territory for the purpose 
of paragraph (c) of section 48(2) of the Finance Act 1998. 


1999/2155 
Income Tax (Employments) (Amendment No 3) Regulations 1999 


Made by the Commissioners of Inland Revenue under TA 1988 s 203 


Made. . marimar ie ACA) 7/50 5PM TS: 
Laid before the House of Compas SSernce With Sig July 1999 
Coming into force . . . .-. it pequiged, Ky August 1999 


Amendment—These regulations are revoked by the Income Tax (Pay As You Earn) Regulations, SI 2003/2682 reg 220, Sch 
with effect from 6 April 2004, subject to transitional provisions contained in Sch | thereto. 


Citation, commencement and effect 


I— (1) These Regulations may be cited as the Income Tax (Employments) pe laa No 3 
Regulations 1999 and shall come into force on 19th August 1999. 


(2) Regulations 8 to 14 shall have effect in relation to the year 1999-00 and subsequent years ¢ 
assessment. 


(3) Regulations 15 to.17 shall have effect in relation to the year of assessment. 2000-01, 


(4) Regulations 18 and 19 shall have effect in relation to the year 2000-01 and subsequent years ¢ 
assessment. 


(5) Regulations 20 to 24 shall have effect in relation to the year 2001-02 and Saree years C 
assessment. 


Interpretation Wail B 
2 In these Regulations “the principal Regulations” means the Income Tax. (Employment: 
Regulations 1993 and “regulation” means a regulation of the principal Regulations. \ 


Amendments to. the principal Regulations r yeh 
3-7 (Amend SI 19931744, regs 7(2), 10(2), 12(3), 13(4), 28(2), reg 49(7).) ree 
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Amendments to the principal Regulations having effect in relation to the year 1999-00 and 
subsequent years of assessment 


8—14 (Amend SI 19931744, regs 2(1), 29(2), (3), 30(2), (3), 32, 80F(2), 84(7), 98C(3).) 


Amendments to the principal Regulations having effect in relation to the year of 
assessment 2000-01 


15-17 (Amend STI 19931744, regs 10(2), 12(3), 13(4).) 


Amendments to the principal Regulations having effect in relation to the year 2000-01 and 
subsequent years of assessment 


18, 19 (Amend SI 19931744, regs 9SC(4), 98F(3).) 


Amendments to the principal Regulations having effect in relation to the year 2001-02 and 
subsequent years of assessment 


20 In regulation 10(2) for the words “sections 257 to 257F or 259” there shall be substituted the 
words “sections 257, 257A and 257AA”. 


21 In regulation 12(3) for the words “sections 257 to 257F or 259” there shall be substituted the 
words “sections 257, 257A and 257AA”’. 


22 In regulation 13(4) for the words “sections 257 to 257F” there shall be substituted the words 
“sections 257, 257A and 257AA”’. 


23 In regulation 98C(4) after sub-paragraph (a) there shall be inserted— 

“(aa) the relief specified in section 257AA(1) of the Taxes Act (children’s tax credit); ”’. 
24 In regulation 98F(3)'after sub-paragraph (c) there shall be inserted— 

“(ca) the relief specified in section 257AA(1) of the Taxes Act,” 


1999/2156 
Finance Act 1995, Section 139(3), (Appointed Day) Order 1999 


Made by the Treasury under FA 1995 s 139(3), Sch 29 Part VIII(21). 
Made TU OV DESI) IAG 2B 25 AGHIOS WH Teese Sikes SCDOT uby T1999 


Commentary—Simon’s Taxes E5.501. 
1 This Order may be cited as the Finance Act 1995, Section 139(3), (Appointed Day) 
Order 1999. 
2 The day appointed for the purposes of the repeals effected by Part VIII(21) of Schedule 29 to 
the Finance Act 1995— 
(a) in or of subsections (1), and (3) to (6) of section 561 of the Income and Corporation 
Taxes Act 1988, and 
(b) of section 28 of the Finance Act 1988, 


is 6th August 1999. 


1999/2975 
Corporation Tax (Simplified Arrangements for Group Relief) Regulations 1999 


Made by the Treasury under FA 1998 Sch 18 para 77. 


Madetharsed. comnan’ Imi nol met im aomoritartne / eNovernbenJ999 
Laid before the House of Commons . . . . . . .2 November 1999 
COUUNE WO JORE = te a es ns hs ed INovember 1999 


Commentary—Simon's Taxes D2.213. 


Citation and commencement 


1 These Regulations may be cited as the Corporation Tax (Simplified Arrangements for Group 
Relief) Regulations 1999 and shall come into force on 23rd November 1999. 


Introductory 
2 These Regulations make provision for arrangements for the surrendering and claiming of 
group relief in relation to any accounting period of a claimant company ending on or after Ist 
July 1999. 


Interpretation 


3— (1) In these Regulations unless the context otherwise requires— 
“the arrangements” means the arrangements made by these Regulations as mentioned in 
regulation 2; ; 
“authorised company” has the meaning given by regulation 4; 
“authorising companies” has the meaning given by regulation 5; 
“the Board” means the Commissioners of Inland Revenue; 
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“claimant company’ ” has the meaning given by section 402(1); 

“consortium company” > has the meaning given by section 406(1)(5); 

“group of companies” means a collection of companies such that every pair of companies 
within that collection comprises companies that are members of the same group of 
companies within the meaning of section 413(3)(a); 

“group relief” has the meaning given by subsection (1) of section 402, read with subsection (2) 
of that section (group claim) and subsection (3) of that section and section 406 (consortium 
claim); 

“insolvency practitioner” in relation to a company means a liquidator, provisional liquidator, 
administrator, administrative receiver, or a supervisor of a voluntary arrangement under 
Part I of the Insolvency Act 1986; 

“the Management Act” means the Taxes Management Act 1970; 

“member of the consortium” shall be construed in accordance with section 413(6); 

“Schedule 18” means Schedule 18 to the Finance Act 1998; 

“three month date” shall be construed in accordance with regulation 7(1). 


(2) In these Regulations references to a section, without more, are to that section of the Income 

and Corporation Taxes Act 1988. 

Modifications—So far as these Regulations apply in relation to liquidation and administration, they apply as if references to 
“liquidator” include a reference to a bank liquidator, references to “provisional liquidator” include a reference’ to a 
provisional bank liquidator, under Part 2 of the 2009 Act; references to “administrator” include a reference to a bank 
administrator, references to “provisional liquidator” include a reference to a provisional bank administrator under Part 3 
of the 2009 Act; references to a person acting as an “insolvency practitioner” (as defined in section 388 of the Insolvency 
Act 1986) include a person acting as a bank liquidator or bank administrator, references to the provisions of the 
Insolvency Act 1986 and the Insolvency (Northern Ireland) Order 1989, in the context of bank insolvency or bank 
administration, shall be read to include those provisions as applied and modified by the Banking Act 2009 ss 103, 145, 
under Parts 2 and 3 of the 2009 Act (Banking Act 2009 (Parts 2 and 3 Consequential Amendments) Order, SI 2009/317 
art 3, Schedule). 


Authorised company 
4 A company is an “authorised company” for the purposes of these Regulations if— 


(a) it is authorised by companies within regulation 5 to act on their behalf in relation to the 
arrangements, and 
(b) it is a member of the same group of companies as that referred to in regulation 5(1)(q). 


Authorising ilk y 


5— (1) In these Regulations an “authorising company” means a company which for the time 
being— 


(a) is a member of a group of companies, or 

(b) is a consortium company in circumstances where a company falling within sub- uparagraph 
(a) is a member of the consortium concerned, and 

(c) in either case satisfies one of the conditions specified in paragraph (2). 


(2) Those conditions are that the company— 


(a) is one of the companies named in the application made by the authorised company in 
accordance with regulation 6; 

(b) following the making of that application, is treated for the purposes of these Regulations, 
by agreement between the company, the authorised company and the Board, as if it had been 
one of the companies named in that application. 


Application by authorised company 


6— (1) An application by the authorised company on behalf of itself and the authorising 
companies to enter into the arrangements must be made in writing to an officer of the Board. 


(2) The application must specify— 


(a) the name and the tax office reference of the authorised company, ° 

(b) the names and the tax office references of the authorising companies, and» i 

(c) details relating to the authorised company and each of the authorising companies that are 
sufficient to demonstrate that the company concerned is a member of the group of companies 
or, as the case may be, a consortium company. noitelyess! 


(3) The application must contain a statement by the authorised company piclatibh authorising 
companies that they agree to be covered by the arrangements and to be bound by claims, 
surrenders and withdrawals made under the arrangements. 


(4) The application must be accompanied — Py 
(a) by a specimen copy of the statement referred’ to in regulation 10(2) that the authorised 
company proposes to use for the purpose of making and withdrawing surrenders and claims 
on behalf of itself and the authorising companies; © goitslussi 
(b) in the case of a company which is a consortium company, by aniagreement, signed by each 
member of the consortium and the consortium company, consenting to the- authorised 
company acting on their behalf in relation to the arrangements.» 9 95) 9) poh on) 
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(5) The application must be signed on behalf of each of the companies concerned by a person 
referred to in section 108(1) of the Management Act as a person through whom that company 
may act. 


(6) The application must be sent to the tax office dealing with the tax affairs of the authorised 
company. 


Matters consequential to the making of an application 
7— (1) Except where paragraph (2), (3) or (4) applies and subject to regulation 9, the authorised 
company may enter into the arrangements on behalf of itself and the authorising companies at 
any time on or after the date (“the three month date”) that is three months after the date on 
which the application is delivered to the tax office in accordance with regulation 6(6). 


(2) An officer of the Board may, prior to the three month date, accept the application and permit 
the authorised company to enter into the arrangements on behalf of itself and the authorising 
companies with effect from the date notified to the authorised company by the officer of the 
Board. 


(3) An officer of the Board may, prior to the three month date, accept the application and permit 
the authorised company to enter into the arrangements with effect from the date notified to the 
company by the officer of the Board, but exclude from the arrangements any of the authorising 
companies on the grounds that he has reason to believe that that company— 


(a) has failed to comply with its obligations under the Corporation Tax Acts in relation to any 
accounting period (whether an accounting period ending before, or on or after, Ist July 1999), 
or 

(b) is a company in relation to which a person is acting as an insolvency practitioner. 


(4) An officer of the Board may, prior to the three month date, refuse the application on the 
srounds that— 


(a) he has reason to believe that one or more of the companies named in the application is not 
a member of a group of companies, or is not a consortium company in circumstances where a 
company which is a member of that group is a member of the consortium concerned, 

(b) he has reason to believe that one or more of the companies named in the application has 
failed: to comply with its obligations under the Corporation Tax Acts in relation to any 
accounting period (whether an accounting period ending before, or on or after, Ist July 1999), 
(c) the case is not one in which all, or substantially all, of the companies named in the 
application deliver their company tax returns to the same tax office, or 

(d) the specimen copy of the statement referred to in regulation 6(4)(a) is not adequate for the 
purpose of enabling an officer of the Board to deal with claims for group relief. 


5) Where following the making of an application by an authorised company under regulation 6 

1 company is treated by agreement in accordance with regulation 5(2)(b) as if it had been one of 

he companies named in the application, the authorised company may enter into the arrange- 

nents on behalf of that company from the date of the agreement. 

Modifications—So far as these Regulations apply in relation to liquidation and administration, they apply as if references to 
a person acting as an “insolvency practitioner” (as defined in section 388 of the Insolvency Act 1986) include a person 


acting as a bank liquidator or bank administrator under Parts 2 and 3 of the Banking Act 2009 (Banking Act 2009 
(Parts 2 and 3 Consequential Amendments) Order, SI 2009/317 art 3, Schedule), 


Change in members of consortium 

3— (1) Where following the making of an application under regulation 6 there is a change in the 
nembers of the consortium referred to in paragraph (4)(4) of that regulation, as from the date of 
he change the authorised company may not act in accordance with the provisions of regula- 
ion 10 in relation to the consortium company concerned unless it takes the action specified in 
yaragraph (2). 

2) The action specified in this paragraph is that the company must ensure that a new agreement, 
signed by the consortium company concerned and each company that is a member of the 
onsortium immediately after the change, consenting to the authorised company acting on their 
yehalf in relation to the arrangements, is sent to the tax office referred to in regulation 6(6). 


3) Where in accordance with paragraph (2) a new agreement is entered into and sent to the tax 
office, that agreement is effective for the purposes of the arrangements as from the date on which 
icceptance of the agreement is notified by an officer of the Board to the authorised company. 


Exclusion of company from the arrangements 


)— An officer of the Board may, at any time on or after the three month date or, if earlier, the 
late on which an application under regulation 6 was accepted, exclude from the arrangements a 
‘ompany named, or treated under regulation 5(2)(b) as named, in that application, on the 
zrounds that he has reason to believe that that company— 
(a) is not an authorising company at that time by reason of the company not falling within 
regulation 5(1)(a) or (5); . 
(b) has failed to comply with its obligations under the Corporation Tax Acts in relation to any 
-accounting period (whether an accounting period ending before, or on or after, Ist July 1999); 
or vat ; by ofl? one 
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(c) is a company in relation to which a person is acting as an insolvency practitioner. 


Modifications—So far as these Regulations apply i in relation to liquidation and administration, they apply as if references to 
a person acting as an “insolvency practitioner” (as defined in section 388 of the Insolvency Act 1986) include a person 
acting as a bank liquidator or bank administrator under Parts 2 and 3 of the Banking Act 2009 (Banking Act 2009 
(Parts 2 and 3 Consequential Amendments) Order, SI 2009/317 art 3, Schedule). 


[Group relief claims under the arrangements not accompanied by copy of notice of consent 
to surrender 


9A— (1) Where an application by an authorised company is accepted by an officer of the Board 
under regulation 7, any of the authorising companies may make a claim for group relief in 
accordance with the following provisions of this regulation, 


(2) A claim may be made without being accompanied by the copy of the notice of consent 
required under paragraph 70(4) of Schedule 18 if the authorised company gives authority for the 
claim being so made. 


(3) The authority given by the authorised company must— 


(a) be included in the company tax return of the authorising company for the accounting 
period for which the claim is made, 

(b) be included in that return as originally made, and 

(c) be signed on behalf of the authorised company by a person referred to in section 108(1) of 
the Management Act as a person through whom that company may act.]! 


Amendments—' Regulation 9A inserted by the Corporation Tax (Simplified Arrangements for Group Relief) (Amendment) 
Regulations, SI 2000/3228, reg 2 with effect from 29 December 2000. 


Group relief claims and surrenders under the arrangements 


10— (1) Where an application by an authorised company is accepted by an officer of the Board 
under regulation 7, the authorised company may act in accordance with the following provisions 
of this regulation in relation to itself and to any of the authorising companies, other than a 
company excluded from the arrangements in accordance with regulation 7(3) or 9. 


(2) The authorised company may from time to time furnish to an officer of the Board on behalf 
of itself and the authorising companies a statement in writing, in the form provided, or in a form 
authorised, by the Board, containing information necessary for the amendment in accordance 
with the provisions of Part VIII of Schedule 18 of the company tax returns of itself and the 
authorising companies for the purpose of making and withdrawing claims and surrenders of 
group relief. 


(3) Where a statement is furnished to an officer of the Board as mentioned in paragraph (2)— 


(a) the provisions of Part VIII of Schedule 18, other than paragraph 70(4) (claim for group 
relief ineffective unless accompanied by copy of notice of consent to surrender) and 
paragraph 71(4) (notice of withdrawal of consent to surrender ineffective unless accompanied 
by notice of consent of claimant company to withdrawal), shall apply in relation to the 
authorised company as if references to the claimant company and the surrendering company 
included references to the authorised company; 

(b) amendments made in accordance with the provisions of Part VIII of Schedule 18 to.the 
company tax returns of the authorising companies in reliance on the information contained in 
the statement shall have effect for the purposes of the Corporation Tax Acts as if the 
amendments had been made by those companies. 


(4) Without prejudice to the generality of PoE (2), the information to be contained in the 
statement must include in particular— 


(a) as regards the amount claimed, the same information as is specified in paragraph 68 of 
Schedule 18, 

(b) as regards the amount surrendered, the same information as is specified in para- 
graph 71(1) of Schedule 18, 

(c) where applicable, details showing the effect of the claim on each company’s self- 
assessment included in its company tax return, and 

(d) where applicable, details showing which of the company tax returns of the companies 
concerned are returns into which an enquiry is in progress under Part IV of Schedule 18. 


(5) A statement provided under paragraph (2) that does not contain information that is sufficient 
for the amendment of the company tax returns of the authorised company and the authorising 
companies in accordance with the provisions of Part VIII of Schedule 18 is ineffective. 


(6) An authorising company remains liable, in accordance with the provisions of Schedule 18, 


for any incorrect claim or incorrect company tax return arising from a statement provided by the 
authorised company under paragraph (2). 


DIMIB! 
Termination of arrangements and exclusion of applicant company from arrangements 


11— (1) Either the Board or the authorised company may at any time give. notice in writing to 
the other terminating the arrangements with effect from the date of issue of the notice. 


(2) The authorised company may at any time give notice in writing to the Board. excluding. an 
authorising company from the arrangements with effect from the date of issue of the notice. 
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1999/3308 
Lloyd’s Underwriters (Special Reserve Funds) Regulations 1999 


Made by the Commissioners of Inland Revenue under FA 1993 s 182(1)(d), (c) 


hades to prmipal outstanding is fpenitdedids. aulQeDedcember 999 
Laid before the House of Commons. . . . . . 10 December 1999 
Comingiintowforcewaee. . . arcpepoy. - . . ..31 December 1999 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Lloyd’s Underwriters (Special Reserve Funds) 
Regulations 1999. 


(2) These Regulations shall come into force on 31st December 1999, but except for regulation 3 
shall have effect— 


(a) for the year 2000-01 and subsequent years of assessment, and 
} (5) in relation to payments and transfers of assets made on or after Ist January 2000. 


Interpretation 
2 In these Regulations “Schedule 20” means Schedule 20 to the Finance Act 1993. 


Amendments to and modifications of Schedule 20 

3-5 (Amend FA 1993, Sch 20, paras 6(2), 81), 10(4).) 

6— (1) Paragraph 11 of ‘Schedule 20 is modified as follows. 

(2) In sub-paragraph (2)— 
(a) for the words “any payment which is” there shall be substituted the words “the aggregate 
of any payments which are”; 

, (b) after the word “above” there shall be inserted the words “(except where they are also made 
under paragraph 6(2) above)”; 
(c) in paragraph (a) at the beginning there shall be inserted the words “subject to sub- 
paragraph (2A) below,”; 
(d) in paragraph (4) after the words “being a” there shall be inserted the word “single”. 

(3) After sub-paragraph (2) the following sub-paragraph shall be inserted— 


“(2A) Where the member ceases to carry on his underwriting business by reason of his death, 
' any payment falling within sub-paragraph (2) above shall be treated, for the purposes of 
sections 59C and 86 of the Management Act, as if made immediately after the commence- 
ment of his final year of assessment.”. 
(4) In sub-paragraph (3)— 
(a) in paragraph (b) after the word “paragraph” there shall be inserted “3(1),”; 
(b) the word “and” which immediately follows paragraph (b) shall be omitted; 
(c) at the end the following paragraphs shall be added— 
“(d) as increased by an amount equal to any profits, and reduced by an amount equal to 
any losses, arising to the trustees from assets after the end of that year (excluding any gains 
or losses on assets whose transfer is treated as an acquisition by sub-paragraph (4)(qa) or (b) 
below); and 
(e) as increased by the aggregate amount of any payments made— 
(i) by the trustees to the member or his personal representatives or assigns, 
(ii) out of his special reserve fund under paragraph 7(1) above (except where they are 
also made under paragraph 6(2) above), or otherwise than out of his special reserve 
fund, and 
(iii) before the end of that year, 
and for this purpose the amount of any payment which is made by way of the transfer of 
an asset shall be taken to be the market value of the asset at the date of the transfer and 
‘market value’ shall be construed in accordance with section 272 of the Taxation of 
Chargeable Gains Act 1992.” 
(5) In sub-paragraph (4)— 
(a) after the word “above” there shall be inserted the words “or otherwise than out of his 


special reserve fund”; ; 
(b) for the words from “, to be” to the end there shall be substituted— 


(a) in a case where the asset was held by the trustees at the end of the penultimate 
underwriting year, as an acquisition of the asset by the member or his personal 
representatives or assigns at the end of that year for a consideration equal to its market 
value at that time; 

(b) in a case where the asset was acquired by the trustees after the end of the 
penultimate underwriting year, as an acquisition of the asset by the member or his 
personal representatives or assigns, at the date on which, and for the consideration for 
which, the asset was acquired by the trustees; and 
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(c) in a case where the asset was both acquired by the trustees and transferred by them 
to the member or his personal representatives or assigns before the end of the 
penultimate underwriting year, as an acquisition of the asset by the member or his 
personal representatives or assigns at the date of the transfer and for a consideration 
equal to its market value at that time.”. 


1999/3330 
Double Taxation Relief (Taxes on Income) (Foreign Interest and Dividends) 
Regulations 1999 


Made by the Commissioners of Inland Revenue under the Income and Corporation Taxes 
Act 1988, s 798B(4) 


Made. . . . 2 § 2 Po SIS DecemberL Og 
Laid before the House of Commons... . 13 December 1999 
Coming into force. . Se Beret hos soe Gee 


Citation and commencement 


1 These Regulations may be cited as the Double Taxation Relief (Taxes on Income) (Foreign 
Interest and Dividends) Regulations 1999 and shall come into force on 3rd January 2000. 


Interpretation 
2— (1) In these Réwilations unless the context otherwise requires— 
“the cost of acquiring the asset”, in relation to a foreign dividend, means— 


(a) the cost of acquiring the right to the dividend (if any), and 
(b) the cost of acquiring the stocks, funds, shares or securities (if any) out of which, or in 
respect of which, the dividend is paid; 


“interbank market” means the market that exists between banks in a particular place for the 
purpose of borrowing and lending funds and dealing in currencies, and “the relevant 
interbank market” means the interbank market which is most appropriate in relation to a 
loan having regard to all the terms on which it was made; 

“interest period”, in relation to a loan, means— 


(a) any period specified in the loan agreement as a period for which interest is to be 
calculated, or, as the case may be, selected in accordance with that agreement by one of 
the parties thereto, beginning either on the date on which the loan was first made or on 
the expiry of the preceding interest period; or 

(b) where no such period is specified in the loan agreement, but interest is to be calculated 
under that agreement by reference to a period of at least 360 days, and is payable on two 
or more specified dates within that period, any period beginning immediately after one 
and ending on the next of those dates; or 

(c) in any other case, any period not exceeding one year which is appropriate in the 
circumstances of the loan; 

“loan agreement” means, in relation to a loan, any agreement in pursuance of which the loan 
is made; 

“qualifying taxpayer” has the meaning given by section 798(4) and (5); 

“the specified circumstances” means circumstances in which— 

(a) section 798 applies, and 

(b) the amount of the qualifying taxpayer’s financial expenditure in relation to the earning 
of the foreign interest or foreign dividends in question is not readily ascertainable; 


“subsection (3)” means subsection (3) of section 798B. 


(2) References in these Regulations to a particular section, without more, are to that s section of 
the Income and Corporation Taxes Act 1988. 


Determination of the sum which it is just and reasonable to attribute to het canning. of foreign 
interest or foreign dividends—matters to be taken into account 


3— (1) This regulation specifies, for the purpose of supplementing subsection (3), matters to be 
taken into account in determining such sum as it is just and reasonable to attribute to. the 
earning of foreign interest or foreign dividends, in the specified circumstances, 


(2) Subject to paragraph (6), in relation to a loan there shall be taken into account (whether or 
not the interest rate payable is determined by reference to rates at which deposits are offered in 
an interbank market) the interbank bid rates, determined in accordance with regulation 4, which 
at any time are most appropriate in the circumstances of the loan, having regard to— 


(a) the amount of principal outstanding on the loan during each interest period, 
(b) the currency in which the loan is denominated, and tly te 
(c) the length of each interest period. sea eet (A 


(3) In relation to foreign interest other than loan interest, paragraph (2), regulation 4 and the 
definitions of “interbank market”, “the relevant interbank marknid and: eaepatas period” shall 
apply, with the modifications that— ) oitlWotict 
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(a) references to the loan, or to the loan agreement, are replaced with references to the 

obligations, under which the right to interest arises; 

(b) the reference to the date on which the loan was first made is replaced with a reference to 

the date on which any of those obligations first came into existence; and 

(c) the reference to principal outstanding is replaced with a reference to any amount other 

than interest which is owing (whether or not yet due and payable) by the payer of the foreign 

interest to the qualifying taxpayer. 
‘4) In relation to foreign dividends, paragraph (2), regulation 4 and the definitions of “interbank 
market” and “the relevant interbank market” shall apply as if— 

(a) so much of the cost of acquiring the asset as has not been repaid to the qualifying 

taxpayer represented a loan from the payee of the dividend to the payer thereof and the 

dividend represented interest on that loan; 

(b) the date on which any of the cost of acquiring the asset was first expended by the 

qualifying taxpayer were the date on which that loan was made; and 

(c) the interest periods were periods of one year, beginning either— 

(i) on the date on which the loan is treated as made by sub-paragraph (b), or 
(ii) on the expiry of the preceding interest period, 

except in a case where the loan so treated as made subsists for less than a year, where the 

interest period shall be equal to the period for which the loan so treated as made subsists. 
5) Where, in relation to a loan it would be impracticable to establish the interbank bid rates, 
here shall be taken into account such amount as would, when deducted from the foreign interest 
payable on the loan in the interest period, provide the lender with a margin no greater than 
vould be usual in the case of loans of that description. 
6) Where a qualifying taxpayer establishes to the satisfaction of the inspector that, in relation to 
ill loans, obligations and assets referred to in this regulation (“arrangements”) made or held by 
1im, on which foreign interest or foreign dividends arose in any chargeable period, the sums 
ittributable under paragraphs (2) to (5) would be greater than the total amount of the 
*xpenditure incurred in financing those arrangements, there shall be taken into account the best 
>stimate of such total expenditure, and in determining that figure, regard is to be had to the cost 
o the qualifying taxpayer of obtaining funds for such financing, to the terms on which the 
irrangements were made and to any other relevant matters. 


Determination of interbank bid rates of interest 


i The interbank bid rates referred to in regulation 3(2) shall be taken to be the average of the 
yids that would be made in relation to each interest period applicable to the loan in the relevant 
nterbank market on terms corresponding to the terms of the loan. 


Revocation 


5— (1) (Revokes the Double. Taxation Relief (Taxes on Income) (Foreign Loan Interest) Regula- 
‘ions, ST 1988/88.) 


2) Anything whatsoever begun under any regulation revoked by these Regulations may be 
-ontinued under these Regulations as if begun under these Regulations. 


2000/600 
Income Tax (Charge to Tax) (Payments out of Surplus Funds) (Relevant Rate) 
Order 2000 


Note—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 6 April 
2006. 


2000/921 
Income and Corporation Taxes Act 1988, Section 559(4A), Order 2000 


tevocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2000/922 
Finance Act 1995, Section 139(3), (Appointed Day) Order 2000 


Made by the Treasury under FA 1995 s 139(3) 
CELE OT ae a ee eee ne Ee WAND 


Commentary—Simon's Taxes E5.528. 
| This Order may be cited as the Finance Act 1995, Section 139(3), (Appointed Day) 
Irder 2000. 


? The day appointed for the purposes of section 139(1) of the Finance Act 1995 is 6th April 
2000. 
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2000/944 
Education (Student Loans) (Repayment) Regulations 2000 


Revocation—Revoked ‘by the Education (Student Loans) (Repayment) Regulations, SI 2009/470 reg 2(1), Schedule, with 
effect from 6 April 2009. 


2000/945 
Income Tax (Electronic Communications) Regulations 2000 


Amendments—These Regulations are revoked by the Income and Corporation Taxes (Electronic Communications) 
Regulations, SI 2003/282 reg 11 with effect from 5 March 2003. 


2000/1085 
Retirement Benefits Schemes (Sharing of Pensions on [the Dissolution or Annulment of 
a Marriage or Civil Partnership]) Regulations 2000 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2000/1087 
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Provisions) Regulations 2000 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2000/1093 
Finance Act 1999, Schedule 10, Paragraph 18, (First and Second Appointed Days) 
Order 2000 


Made by the Treasury under FA 1999 Sch 10 para 18(1) 


Made .2) eyo. 2 Ist as spel sp hee, a baa 


Commentary—Simon’s Taxes E7.105, E7.202, E7.401. 
Press releases—IR 19-4-2000: Pension sharing on divorce to begin | December 2000. 


1 This Order may be cited as the Finance Act 1999, Schedule 10, Paragraph 18, (First and 
Second Appointed Days) Order 2000. 


2 For the purposes of paragraph 18 of Schedule 10 to the Finance Act 1999— 


(a) the day appointed as “the first appointed day” is 10th May 2000; 
(b) the day appointed as “the second appointed day” is Ist December 2000. 


2000/2004 
Finance Act 1999, Section 59(3)(b), (Appointed Day) Order 2000 


Made by the Treasury under FA 1999 s 59(3)(b) 


Made . | 2x0: © wise 25 July 2000 


1 This Order may be Ene as mehe Higa seee. Act 1999, Section 59(3)(b) (Appointed Day) 
Order 2000. 


2 The day appointed for the purposes of section 59(2) and (3)(b) of the Finance Act 1999 is Ist 
September 2000. 


2000/2074 
Donations to Charity by Individuals (Appropriate Declarations) Regulations 2000 


Made by the Commissioners of Inland Revenue under FA 1990 s 25(3), (3A) FA 1999 
ss 132(1)(a), (2)(a), (8), (9), (10), 133(1) and (2) and FA 2000 s 39(10) 


Made. . opys tobe (oskegers bake eo cud able OO 
Laid before the House of COMMAS NOD 210 To" ode Cs Gamat a July 2000 
Coming into force... . ig ne age loot «emer cA LAO TES AU 


Commentary—Simon's Taxes E1.804. 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Donations to Charity by Individuals ee 
Declarations) Regulations 2000 and shall come into force on 21st August 2000. 


(2) These Regulations shall have effect in relation to— 


(a) gifts made on or after 6th April 2000 which are not covenanted Payot aa ae 
(b) covenanted payments falling to be made on or after that date. 


Interpretation 
2 In these Regulations— 


10411 Donations to Charity etc (Appropriate Declarations) Regs 2000/2074 reg 5 


“appropriate declaration” has the same meaning as in section 25(1)(c) of the Finance 
Act 1990; 

[“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs;]? 

“donor” has the same meaning as in section 25(1) of the Finance Act 1990; 

[“electronic communications” includes any communications conveyed by means of an elec- 
tronic communications network.]! 

Amendments—! Definition of “electronic communications” substituted by the Communications Act 2003 (Consequential 
Amendments) Order, SI 2003/2155 art 3(1), Schedule para 23(1)(c), (2) with effect from 17 September 2003. 


* Definition of “the Commissioners” substituted for that of “the Board” by the Donations to Charity by Individuals 
(Appropriate Declarations) (Amendment) Regulations, SI 2005/2790 regs 2, 3 with effect from 1 November 2005. 


Manner in which an appropriate declaration may be given 
3 An appropriate declaration may be given by a donor to a charity— 
(a) in writing; [or 
(b) orally; 
including the use of written or oral methods of electronic communications, as the case may be.]! 


Amendments—! Words substituted by the Donations to Charity by Individuals (Appropriate Declarations) (Amendment) 
Regulations, SI 2005/2790 regs 2, 4 with effect from 1 November 2005. 


[Giving appropriate declarations 

4— (1) An appropriate declaration must— 

(a) contain the name and home address of the donor, 

(6) name the charity (or be made in circumstances where the charity is identified), 

(c) identify the gift or gifts to which the declaration relates, and 

(d) confirm that the identified gift or gifts are to be qualifying donations for the purposes of 

section 25 of the Finance Act 1990 (Donations to charity by individuals). 
(2) The explanation of section 25(8) of the Finance Act 1990 referred to in regulation 5(2)(b) or 
(4)(6), as the case may be, must be given to the donor in order for an appropriate declaration to 
have effect (subject to regulation 6).]! 


Amendments—! Regulations 4-7 substituted by the Donations to Charity by Individuals (Appropriate Declarations) 
(Amendment) Regulations, SI 2005/2790 regs 2, 5 with effect from 1 November 2005. 


[Recording and audit of appropriate declarations 


5— (1) A charity must either— 
(a) maintain an auditable record of appropriate declarations given to it, or 
(b) comply with paragraphs (4) to (6) in relation to each declaration. 
This is subject to paragraph (3). 
(2) An auditable record is a record of evidence— 
(a) of appropriate declarations and the making of them, and 
(b) that (whether or not separate from the declaration) statements explaining the effect of 
section 25(8) of the Finance Act 1990 were given to donors at the time the declarations were 
made, 
in a form, and to a standard, which can be inspected and audited by the Commissioners. 
(3) If the Commissioners notify the charity that the record, or the records relating to particular 
declarations or classes of declarations, do not meet with their satisfaction, the charity must 
comply with paragraphs (4) to (6) in relation to the declarations in question. 
(4) Where paragraph (1)(b) or (3) applies, the charity shall in each case send the donor a 
statement in writing (“written statement”) containing— 
(a) the information required by regulation 4(1)(a) to (d), | 
(b) an explanation of the effect of section 25(8) of the Finance Act 1990, 
(c) the date on which the charity sends the statement to the donor, and _ hesiit - 
(d) a statement that the donor is entitled to cancel his declaration by giving notice in writing 
to the charity not later than 30 days following the date in sub-paragraph (c). 
(5) Where paragraph (4) applies, the donor is entitled to cancel the declaration by giving notice 
of cancellation to the charity in accordance with paragraph (4)(d). 
(6) The charity shall maintain an auditable record of — 
(a) written statements, and 
(b) any cancellation notices, 
in a form, and to a standard, which can be inspected and audited by the Commissioners. 
(7) Where a donor who has given an appropriate declaration to a charity notifies the charity of 
any change to his name or home address, the charity must keep a record of those changes with 
the declaration.]' 


Amendments—! Regulations 4-7 substituted by the Donations to Charity by Individuals (Appropriate Declarations) 
(Amendment) Regulations, SI 2005/2790 regs 2, 5 with effect from 1 November 2005. 
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[Prescribed circumstances in which appropriate declarations are deemed never to have had effect 
6 An appropriate declaration shall be treated for the purposes of the Taxes Acts as never having 
had effect where— 

(a) the charity has not sent the written statement to the donor in a case where it is required to 
do so by regulation 5(4): . ; 

(b) the donor cancels the declaration by giving notice in accordance with regulation 5(5); or 
(c) the Commissioners notify the charity that the records relating to that declaration under 
regulation 5(6) do not meet with their satisfaction.]' 


Amendments—! Regulations 4~7 substituted by the Donations to Charity by Individuals (Appropriate Declarations) 
(Amendment) Regulations, SI 2005/2790 regs 2, 5 with effect from 1 November 2005. 


[Prescribed circumstances in which appropriate declarations cease to have effect 
7 An appropriate declaration shall cease to have effect for the purposes of the Taxes Acts 
where— 
(a) the donor notifies the charity of the cancellation of his declaration (other than in 
accordance with regulation 5(5)), and 
(b) the cancellation takes effect from (or after) the date of its receipt by the charity.]' 


Amendments—! Regulations 4-7 substituted by the Donations to Charity by Individuals (APPmPEa Declarations) 
(Amendment) Regulations, SI 2005/2790 regs 2, 5 with effect from 1 November 2005. 


2000/2076 
Individual Learning Accounts (Separate Employers Under the Crown) Regulations 2000 


Made by the Treasury under ICTA 1988 s 200G(3) 
Made... . jie 10 fue DST 2s aiulpeep0e 


Laid before the House of Commons. BnioCL) G0Cl 1i9A sanks July 2000 
Coming into force... . Acunde mane August 2000 


1 These Regulations may be cited as the Fnciteidigal Siewaren Accounts (Separate Employers 
under the Crown) Regulations 2000 and shall come into force on 21st August 2000. 


2— (1) For the purposes of section 200G of the Income and Corporation Taxes Act 1988, 
Crown servants mentioned in paragraphs (2) and (3) shall be treated as holding office or 
employment in accordance with those paragraphs. 
(2) Any Crown servant who is in— 
(a) employment under or for the purposes of a Government department, 
(b) service as a member of staff of the Scottish Administration, or holds an office in that 
Administration which is not a ministerial office, 
(c) service as a member of the staff of the National Assembly for Wales, 
(d) employment under or for the purposes of a Northern Ireland department, or 
(e) service as a member of staff of the Northern Ireland Assembly, shall be treated as holding 
office or employment under the organisation concerned. 


(3) Service as a member of— 


(a) the Royal Navy and Royal Marines, 
(b) the Military Forces of the Crown, or 
(c) the Regular Air Force, 


shall be treated as employment of the organisation concerned (and each of those organisations 
shall be treated as an entity for the purposes of these Regulations). 


2000/2080 
Income Tax (Benefits in Kind) (Exemption for Welfare Counselling) Regulations 2000 


Made by the Treasury under TA 1988 s 155ZB 


Made . & sh pbrse thud S08-Sebdp @OO0 
Laid before the House of Commons... 20603 2. a Bl July 2000 
Coming into force. . 2ysb.0€ asi August 2000. 


1 These Regulations may be cited as ee Tienes Tox (Beriefits i in Kind) Near genie = Welfare 
Counselling) Regulations 2000 and shall come into force on 21st August 2000. | 


2— (1) There shall be exempted from section 154 of the Income and Gisdorsizor, Taxes 
Act 1988 a benefit consisting of welfare counselling that is made valle lee to.an employer's 


employees generally on similar terms. wor cobllsonss vs 
(2) In paragraph (1) “welfare counselling” means counselling of any kind SEERA a 
(a) medical treatment of any kind, or oe aNeaaie | nb » An 


(b) advice specified in paragraph (3). of Sgut 


(3) The advice specified in this paragraph i is advice on finance (other than on Eloileanlensas 
advice on tax, or on leisure or recreation, and legal advice. _ Sere Fe ae 


HMRC Manuals—Employment Income Manual EIM21845 (exemption for welfare ooking al a (ieombasmaA) 
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2000/2081 
Research and Development (Prescribed Activities) Regulations 2000 


Note—These regulations are revoked by the Research and Development (Prescribed Activities) Regulations, SI 2004/712, 
with effect from 1 April 2004. 


2000/2082 
Finance Act 2000, Section 108(3), (Appointed Day) Order 2000 


Made by the Treasury under FA 2000 s 108(3) 
Made,,OF MOOBIS' it geome oyraiiees Sit 2nssin'” espe sulp 2000 


Commentary—Simon’s Taxes D7.539. 
1 This Order may be cited as the Finance Act 2000, Section 108(3), (Appointed Day) 
Order 2000. 


2 The day appointed for the purposes of section 108(3) of the Finance Act 2000 is 22nd August 
2000. 


2000/2089 
Insurance Companies (Overseas Life Assurance Business) (Excluded Business) 
Regulations 2000 


Made by the Commissioners of Inland Revenue under TA 1988 s 431D 


Made . . SOR OWwer ParicepaCAucust 2000 
Laid before the House of Commonss\ vytiney awed August 2000 
Coming into force 0 ese wo eee ts). . 22 August-2000 


Commentary—Simon’s Taxes D7.539. 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Insurance Companies (Overseas Life Assurance 
Business) (Excluded Business) Regulations 2000 and shall come into force on 22nd August 2000. 
(2) These Regulations shall have effect in relation to policies or contracts made by an insurance 
company on or after 22nd August 2000. 


Interpretation 


2— (1) In these Regulations— 

“beneficiary” means any person who is, or will or may become, entitled to any benefit under a 
trust, including— 

(a) any person who may become so entitled on the exercise of a discretion; and 
(b) a settlor who has an interest in the trust property for the purpose of [sections 624 to 627 
of the Income Tax (Trading and Other Income) Act 2005}; 

“the Board” means the Commissioners of Inland Revenue; 

“charity” means a person or body of persons established for charitable purposes only; 

“collective investment scheme” has the meaning given by section [235 of the Financial Services 
and Markets Act 2000]'; 

“discretionary trust” means any trust under which— 

(a) the income arising to the trustees is to be accumulated and no person other than the 
trustees is entitled to that income before it is distributed; or 

(b) the beneficiaries may become entitled to a benefit on the exercise of a discretion 
(whether or not the trustees have power to accumulate income) and no person is entitled 
to any benefit before the exercise of that discretion; 

“holding company” means a company whose assets all, or all but an insignificant part, consist 
of shares in companies which, for the purposes of the Tax Acts, are deemed to be its 
51 per cent subsidiaries by virtue of ‘section 838; 

“investment company” means any company whose business consists wholly or mainly in the 
making of investments and the principal part of whose income is derived therefrom, but 
excludes any holding company or collective investment scheme; 

“relevant overseas employees” means persons who are not residing in the United Kingdom 
and are— 

(a) employees of a policy holder or annuitant; or 

(b) employees of a person connected with a policy holder or annuitant; or 

(c) employees in respect of whose employment there is established a superannuation fund 
to which section 615(3) applies; 

and, for the purpose of paragraph ()), whether a person is connected with a policy holder or 

annuitant shall be determined in accordance with section 839; 


“relevant former employees” means— 


(a) former employees of a policy holder or annuitant; or 
(b) former employees of a person connected with a policy holder or paaisteatite or 
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(c) former employees in respect of whose employment there is establiohed a Seeerpamustion 
fund to which section 615(3) applies; . 


and, for the purpose of paragraph (4), whether a person is connected with a ae holder or 
annuitant shall be determined in accordance with section 839; 


“settlor” means the person, or each of the persons, by whom the trust was directly or 
indirectly created, and for this purpose a person shall, in particular, be regarded as having 
created a trust if he provided or undertook to provide funds directly or indirectly for the 
purposes of the trust, or made with any other person a reciprocal arrangement for that 
other person to create the trust; 

“term assurance business” means life assurance business in relation to which the policy or 
contract, or the underlying policy, is one which— 

(a) is for a specified term; and 
(b) is not capable of acquiring a surrender value that exceeds the amount of premiums 
paid. 

(2) In these Regulations any reference to a particular provision, without more, is a reference to 

that provision of the Income and Corporation Taxes Act 1988. 

Amendments—’ In para (1), words in definition of “collective investment scheme” substituted by the Financial Services and 
Markets Act 2000 (Consequential Amendments) (Taxes) Order, SI 2001/3629 art 187 with effect from 1 December 2001, 
immediately after the coming into force of the Financial Services and Markets Act 2000 ss 411, 432(1)) Sch 20 (and 
SI 2001/3629 Pts 1 and 2). : 

2 In para (1), in definition of “beneficiary”, words in para (b) substituted by the Insurance Companies (Overseas Life 


Assurance Business) (Excluded Business) (Amendment) Regulations, SI 2008/2625 regs 2, 3 with effect from 27 October 
2008. 


[Life assurance business prescribed for the purposes of section 431D(1A)(d) 
3— (1) Subject to paragraph (2), life assurance business is prescribed for the purposes of 
section 431D(1A)(d) (meaning of “overseas life assurance business”) if it is of a description— 


(a) that does not fall within any of the circumstances set out in regulations 4 to 7; or 
(b) that falls within the circumstances set out in regulation 9. 


(2) Where a policy or contract for business is owned by two or more policy holders or annuitants 
who do not hold the policy or contract as trustees of the same trust, the business is prescribed 
for the purposes of section 431D(1A)(d) where, if any of the policy holders or annuitants were 
the only policy holder or annuitant, paragraph (1) would so prescribe it.]! 


Commentary—Simon's Taxes D7.5131. 
Amendments—' This regulation substituted by the Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment) Regulations, SI 2007/2086 regs 2, 3(1) with effect for accounting periods beginning on or after 
13 August 2007 (SI 2007/2086 reg 1(1), (2)). This regulation previously read as follows— 
“Life assurance business excluded from section 431D 
3—(1) Subject to paragraph (2), life assurance business is excluded from section 431D Centar of “overseas life 
assurance business’) if it is of a description that does not fall within any of the circumstances set out in regulations 4 
to 7. 
(2) Where a policy or contract for business is owned by two or more policy holders or annuitants who do not hold the 
policy or contract as trustees of the same trust, the business is excluded from section 431D where, if any of the bo liy 
holders or annuitants were the only policy holder or annuitant, paragraph (1) would exclude it from that section.” 


[Circumstances where business not prescribed for the purposes of section 431. DU A)(d) ]! 
4 The circumstances set out in this regulation are where— 
(a) the business is with a policy holder or annuitant who— 


(i) is not a company, or 
(ii) is a company which holds the policy or contract for the business in a fiduciary or 
representative capacity; 


(b) the rights conferred by the policy or contract for the business are not held subject to a 
trust; and 
(c) not less than 65 per cent of any benefit under the policy or contract for the business is 
payable to— deed, sey 
(i) persons residing outside the United Kingdom; and si isubiaduedares 
(ii) charities, ) OR iide Joc 2 
Commentary—Simon's Taxes D7.5131. rot A : 
Amendments—' Heading to regs 4-7 substituted by virtue of the Insurance Companies (Overseas Titdibeesinet Business) 
(Excluded Business) (Amendment) Regulations, SI 2007/2086 regs 2, 3(2) with effect for accounting periods beginning on 


or after 13 August 2007 (SI 2007/2086 reg 1(1), (2)). Heading previously read as follows— —— 
“Circumstances where business not excluded from section 431D”. ST OAE 


; gritty ate eorsV Oe Fris {ky 
5— (1) The circumstances set out in this paragraph are wher re Lot] W LO Sado teins tc 
(a) the rights conferred by the policy or contract for the business are’ bree 33 to a trust; 


(b) in the case of a discretionary trust, each beneficiary is either an individ siding in 

the United Kingdom or a charity; and sisq to seoqmsg sito} brs 

(c) in the case of a non-discretionary trust, beneficiaries who aresss!ob od Made sngvivass 
(i) not residing in the United stn bain or 210 a20voldre Tamuebiearebtarhs) 


(ii) charities, 7 jiog « to essvolqens temo} 
have an interest in not less than 65 per cent of the espitos of, the trustzolqms rene! | 
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(2) For the purposes of paragraph (1)(), an individual who, as a trustee of any trust, is a 
beneficiary under the trust referred to in paragraph (1)(a) shall not be regarded as an individual. 
Commentary—Simon’s Taxes D7.5131. 
6— (1) The circumstances set out in this paragraph are where— 
(a) the business is with a policy holder or annuitant which— 
(i) is a company, and 
(ii) does not hold the policy or contract for the business in a fiduciary or representative 
capacity; 
(b) in a case where the company is an investment company which is not controlled, or is not 
treated as controlled, by the trustees of any trust, the company is not controlled, or is not 
treated as controlled, by persons residing in the United Kingdom; and 
(c) in a case where the company is an investment company which is controlled, or is treated as 
controlled, by the trustees of any trust, the business would, if the trustees were the policy 
holders or the annuitants, be of a description falling within the circumstances set out in 
regulation 5. 


(2) For the purposes of paragraph (1)(b), whether a company is not controlled, or is not treated 
as controlled, by persons residing in the United Kingdom shall be determined in accordance 
with section 416 but as if in subsection (6) of that section the words “five or fewer participators” 
read “persons residing in the United Kingdom”. 


(3) For the purposes of paragraph (1)(c), whether a company is controlled, or is treated as 
controlled, by the trustees of any trust shall be determined in accordance with section 416 but as 
if in subsection (6) of that section the words “five or fewer participators” read “the trustees of 
any trust”. 


Commentary—Simon’s Taxes D7.5131. 
7 The circumstances set out in this regulation are where— 


(a) the business is term assurance business; or 
[(b) the policy or the contract for the business is held for the purposes of, or in connection 
with, a scheme which is for the time being a [recognised overseas pension scheme within the 
meaning given by section 150(8) of the Finance Act 2004}°;]? 
(c) the policy or contract for the business is held solely to provide benefits for or in respect 
of— 
(i) persons all, or all but an insignificant number, of whom are relevant overseas 
employees or relevant former employees, or 
(ii) spouses, widows, widowers, [civil partners, surviving civil partners,]'! children or 
dependants of such persons. 


Commentary—Simon’s Taxes D7.5131. 

Amendments—! Words in para (c)(ii) inserted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 12, with 
effect from 5 December 2005 (reg 1). 

? Para (h) substituted by the Insurance Companies (Overseas Life Assurance Business) (Excluded Business) (Amendment) 
Regulations, SI 2007/2086 regs 2, 4 with effect in relation to policies or contracts made by an insurance company on or 
after 13 August 2007 (SI 2007/2086 reg 1(1), (3)). 

Para (b) previously read as follows— 

“(b) the policy or contract for the business is held for the purposes of, or in connection with, a scheme 

(i) where the Board have approved schemes of the same class or description for the purposes of the Income Tax 
(Pension Funds Pooling Schemes) Regulations 1996; 
(ii) where the Board have been satisfied that schemes of the same class or description are such as are mentioned in 
section 596(2)(b) of the Income and Corporation Taxes Act or section 390 of the Income Tax (Earnings and 
Pensions) Act 2003; or 
(iii) which is for the time being a qualifying overseas pension scheme within the meaning of paragraph 5 of 
Schedule 33 to the Finance Act 2004; or”. 

3 Words in para (b) substituted for words “qualifying overseas pension scheme within the meaning of paragraph 5 of 
Schedule 33 to the Finance Act 2004” by the Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment No 2) Regulations, SI 2007/3445 reg 2(1), (2) with effect in relation to policies or contracts made 
by an insurance company on or after 28 December 2007: SI 2007/3445 reg 1(1), (2). 


Trustees residing in the United Kingdom 

8— (1) A trustee who is a policy holder or annuitant residing in the United Kingdom shall be 
treated for the purposes of section 431D as not so residing where the policy or contract for the 
business is held for the purposes set out in regulation 7(4) or (c). 
(2) Nothing in [Chapter 9 of Part 4 of the Income Tax (Trading and Other Income) Act 2005]! 
shall apply to a policy or contract which— 

(a) constitutes overseas life assurance business by virtue of paragraph (1), and 

(b) is held for the purposes set out in regulation 7()). 


Amendments—' In para (2), words substituted by the Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment) Regulations, SI 2008/2625 regs 2, 4 with effect from 27 October 2008. 


[Circumstances where business prescribed for the purposes of section 431D(1A)(d) 
9— (1) The circumstances set out in this regulation are where the benefits provided for under the 
policy or contract for the business are determined by reference to the value of assets consisting 
of or including land in the United Kingdom. 
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(2) In paragraph (1), “land” includes buildings and other structures, land covered with water and 
any estate, interest, easement, servitude, right or licence in or over Jand.} 


Amendments—’ This regulation inserted by the Insurance Companies (Overseas Life Assurance Business) (Excluded 
Business) (Amendment) Regulations, SI 2007/2086 regs 2, 5 with effect for accounting periods beginning on or after 
13 August 2007 (SI 2007/2086 reg 1(1). (2)). 


2000/2090 
Employee Share Ownership Plans (Partnership Shares—Notice of Effects on Benefits, 
Statutory Sick Pay and Statutory Maternity Pay) Regulations 2000 
Made by the Commissioners of Inland Revenue under FA 2000s 47, Sch 8 para 38 


Made .. teat uh ate, up «turin 
Laid before the House of Wino 2h Be ee August 2000 
Coming into force, . son t.4? wee och se 


Commentary—Simon's Taxes ¥A.501. 


Citation and commencement 


1 These Regulations may be cited as the Employee Share Ownership Plans (Partnership 
Shares—Notice of Effects on Benefits, Statutory Sick Pay and Statutory ops ai Pay) 
Regulations 2000 and shall come into force on 4th August 2000. 


Prescribed form of notice of effect of deductions from salary on cxisitlonions to social 
security benefit 
2 The form of notice prescribed under paragraph 38 of Schedule 8 to the Finance Act 2000 
(employee share ownership plans—notice of possible effect of deductions on benefit entitle- 
ment) to be included in a partnership share agreement under the rules of the employee share 
plan is set out below. 


Notice Deductions from your pay to buy partnership shares under this agreement may affect 
your entitlement to or the level of, some contributory social security benefits, statutory 
maternity pay and statutory sick pay. 

They may also have a similar effect in respect of some contributory social security benefits 
paid to your [spouse or civil partner]'. 

With this agreement you should have been given information on the effect of deductions from 
your pay to buy partnership shares on entitlement to social security benefits, statutory sick 
pay and statutory maternity pay. The effect is particularly significant if your earnings are 
brought below the lower earnings limit for National Insurance purposes, and is explained in 
the information—it is therefore important that you read it. If you have not been given a copy, 
ask your employer for it. Otherwise 4 copy may be obtained from any office of the Inland 
Revenue, the Department of Social Security, or, in Northern Ireland, the Department for 
Social Development. You should take the information you have been given mito. account in 
deciding whether to buy partnership shares. 


Amendments—’ Words substituted by the Civil Partnership (Employee Share Ownership Flags) pbs ices SL 2007/1309 art 2 
with effect from 13 February 2007. 


2000/2129 
Tonnage Tax (Training Requirement) Regulations 2000 


Made by the Secretary of State for the Environment, Transport and the Roget oer FA 
2000 Sch 22 paras 24, 27 to 33, 34(2) atid 36 ne inl oe 
ser f 


Made . . OC Ug 2 8 non al RR 


Laid hefore Parliament: 5o0, Saye Cie, Puy pean August 2000 — 
Coming S10 JOU Cece i jie late el 3 August 2000 
Citation and commencement = 


b 
1 These Regulations may be cited as the Tonnage Tax py, Training iin EASA pe 
and shall come into force on 31st August 2000. | 10 8 nqudpmisymntsos 15) 


_trtivw Tornnes 46 yoilod # OF dare |! erie 
incor ; iter 
noiuzes Sil 2a92TeVve esIgitanos (wv 


2 In these Regulations— » acount only 10) blod zi (:\) 
“the Act” means the Finance Act 2000; . ws 
“back-up officer” means a master or a deck or engineer officer required. or the purpos 

enabling a eed i Reps bat on an penn basis, allowing for leave, it addition to the 
officers required by the safe manning documen 
“base rate” means the interest a set by the Bank of England which sa wUaN'aN TL asia for 
other banks’ rates; uli 1 i007 Soe 255 Pe re 
“British citizen” means a vernonia isa ‘British citizen wéships the meanir th 
Nationality Act 1981; mabye be tie! bodes basi gf 


ie 25 
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“British citizen from the Channel Islands or Isle of Man” means a person who holds British 
citizenship by virtue of the fact that he, a parent or grandparent was born, adopted, 
naturalised or registered in one of those islands, and neither he nor any parent or 
grandparent was born, adopted, naturalised or registered in the United Kingdom, and he 
has never been ordinarily resident in the United Kingdom for five years; 

“Chamber of Shipping” means the trade association for the United Kingdom shipping 
industry, incorporated under that name as a company limited by guarantee: 

“conversion training” means training of at least ten months’ duration for a merchant navy 
rating, a person formerly employed in Her Majesty’s Navy or a skipper or crew member of 
a fishing vessel, which leads to a first certificate of competency; 

“EEA Agreement” means the Agreement on the European Economic Area signed at Oporto 
on 2nd May 1992 as adjusted by the Protocol signed at Brussels on 17th March 1993; 

“EEA State” means a State which is a Contracting Party to the EEA Agreement: 

“effective officer complement” means the class comprising the relevant officers and back-up 
officers for a ship, and is calculated in accordance with regulation 4; 

“eligible officer trainee” has the meaning given by regulation 7; 

“first certificate of competency” means any of the following certificates referred to in the 
STCW Convention— 


(a) the appropriate certificate for an officer in charge of a navigational watch referred to in 
Regulation II/1.1, I/3.1 or I1/3.3, 

(b) the appropriate certificate for an officer in charge of an engineering watch referred to in 
Regulation ILI/1.1; 


“IMO number” means the number assigned to the ship in accordance with Resolution 
A.600(15) of 19th'November 1987 of the International Maritime Organization; 

“Maritime Training Trust” means the body of that name which has been set up by the 
Chamber of Shipping, the National Union of Marine, Aviation and Shipping Transport 
Officers (NUMAST) and the National Union of Rail, Maritime and Transport Workers 
(RMT) to hold and allocate monies contributed by organisations for the purpose of 
promoting the training of seafarers; 

“Merchant Navy Training Board” means the body of that name which is recognised by the 
Secretary of State under section 2 of the Employment and Training Act 1973 as a national 
training organisation for maintaining and enhancing skills in the shipping industry; 

“nationality groups” means the following groups— 

(a) British citizens, 
(b) nationals of EEA States other than the United Kingdom, and 
(c) people who do not fall within paragraph (a) or (b); 


“Ratings Task Force” means the ad hoc group of that name comprising representatives from 
industry, trade unions and government and chaired by the Chamber of Shipping; 

“relevant course” means a course which leads to a first certificate of competency; 

“relevant four month period” means a period of four months commencing Ist October, Ist 
February or Ist June; 

“relevant officer” means a master or a deck or engineer officer; 

“safe manning document” means a document described as such or as a safe manning 
certificate and issued, in the case of a United Kingdom ship, by the Secretary of State, and 
in the case of any other ship, by or on behalf of the government of the State whose flag the 
ship is entitled to fly; 

“the STCW Convention” means the International Convention on Standards of Training, 
Certification and Watchkeeping for Seafarers, 1978, as amended on 7th July 1995; 

“United Kingdom ship” means a ship registered in the United Kingdom under Part II of the 
Merchant Shipping Act 1995; and 

“vear” means a twelve month period beginning on | October. 


The minimum training obligation 


3 The minimum obligations of a tonnage tax company as regards the training of seafarers shall 
be calculated as set out in regulations 4 and 5. 
HMRC Manuals—Tonnage Tax Manual TTM4001 (outline: condition if entering tonnage tax and minimum training 
obligation). 
4— (1) Subject to the provisions of this regulation— 
(a) for every 15 posts in the effective officer complement for the qualifying ships operated by 
- the company during a year, and , 
(b) in any case where there are less than 15 posts in that effective officer complement, 
a tonnage tax company shall during that year provide the first year of training on a relevant 
course for not less than one eligible officer trainee. , 
(2) Where a safe manning document is required to be carried on board a qualifying ship, the 
number of posts in the effective officer complement shall be calculated by adding the number of 
relevant officers required by the safe manning document for the ship and the number of back-up 
officers required for that ship. 
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(3) Where a safe manning document is not required to be carried on board a qualifying ship, the 
number of posts in the effective officer complement shall be deemed to be three. 


(4) Where the number of posts in the effective officer complement is more than 15 but is not a 
multiple of 15, the calculation of the number of eligible officer trainees for whom training is to 
be provided under paragraph (1) is as follows— 

(a) divide the number of posts in the effective officer complement by 15, 

(b) if the resulting number involves a fraction of less than a half, round it down to the nearest 

whole number, and 

(c) if the resulting number involves a fraction of a half or more, round it up to the nearest 

whole number. 
(5) For the purposes of paragraph (2) and regulation 8(4)(4)(iv)(6b), the number of back-up 
officers required for a ship shall be calculated by reference to the ratio of leave to work for 
officers on that ship, but shall not in any event be less than 50% of the number of relevant 
officers required by the safe manning document for that ship. 


(6) In addition to the training provided under paragraph (1) during a year, the company shall 
during that year provide training on a relevant course for not less than the same number of 
eligible officer trainees as the number referred to in paragraph (7). 


[(7) The number referred to in paragraph (6) is the total number of eligible officer trainees who, 
in a previous year when the company was a tonnage tax company— 


(a) started a relevant course which continues in the year in question; but this shall not include 
any eligible officer trainee who started a relevant course more than two years before the year 
in question, or 

(b) would have started a relevant course which would have continued in the year in question, 
if the company had provided the first year of training for the minimum number of eligible 
officer trainees for whom such training was required under paragraph (1); and for these 
purposes such a course shall be deemed to continue for three years.]! 


(8) Where the training provided for an eligible officer trainee consists of conversion training, the 

trainee shall count as half a trainee for the purposes of paragraphs (1) and (6). 

HMRC Manuals—Tonnage Tax Manual TTM4001 (outline: condition if entering tonnage tax and minimum training 
obligation). 

Amendments—! Para (7) substituted by the Tonnage Tax (Training Requirement) (Amendment) Regulations, SI 2003/2320 
reg 3 with effect from 1 October 2003. 


5 The Board of directors of a tonnage tax company shall each year review the feasibility of 
adopting the options agreed by the Ratings Task Force for the training of ratings, 


6 Where a company is a member of a tonnage tax group, references in regulations 3, 4 and 5 to 
“tonnage tax company” and “company” shall be treated as references to “tonnage tax group” 
and “group” respectively. 


HMRC Manuals—Tonnage Tax Manual TTM4001 (outline: condition if entering tonnage tax and minimum training 
obligation). 


Meaning of “eligible officer trainee” 
7 For the purposes of these Regulations, an “eligible officer trainee” means a person on a 
relevant course who is— 
(a) a national of an EEA State, or a British citizen from the Channel Islands or Isle of Man, 
and 
(b) ordinarily resident in the United Kingdom. 


The training commitment 


8— (1) Except where paragraph (2) applies, a tonnage tax company shall annually produce a 
training commitment in respect of the coming year. . 


(2) Where a company is a member of a tonnage tax group, the tonnage tax group shall annually 
produce a training commitment in respect of the coming year. : 
(3) The tonnage tax company in paragraph (1), or the tonnage tax group in paragraph (2), shall 
submit the training commitment to the Secretary of State for approval. 
(4) The training commitment submitted to the Secretary of State shall contain the following 
information— 

(a) either— 

(i) the total numbers of relevant officers and of ratings, and the breakdowns of these 
numbers in terms of nationality groups, employed in each ship which the company or group 
expects to operate as a qualifying ship during the coming year, or 
(ii) the total numbers of relevant officers and of ratings, and the breakdowns of these 
numbers in terms of nationality groups, employed in all ships which the ae or group 
expects to operate as qualifying ships during the coming year; 

(b) in respect of each ship which the company or group expects to > operate a asa ‘a qualifying ship 
during the coming year— impos ato! tioct a 


(i) the name of the ship, LIPS? ZtS9iT10 
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(ii) the IMO number, if assigned, 

(ili) the State or territory in which the ship is registered, or if it is not registered in any State 
or territory, the State whose flag the ship is entitled to fly, 

(iv) where a safe manning document is required to be carried on board the ship— 


(aa) the number of relevant officers required by that document, and 
(bb) the figure, calculated by reference to the number of back-up officers required for a 
ship, by which the number referred to in sub-paragraph (aa) is to be multiplied to obtain 
the number of posts in the effective officer complement, and 

(v) the number of posts in the effective officer complement; 


(c) the total number of eligible officer trainees for whom the company or group expects to 
provide the first year of training on approved courses during the coming year; 
(d) details of the company’s or group’s proposals to meet the minimum training obligation by 
making payments in lieu of training, and the reasons for meeting the obligation in this way; 
(e) details of the company’s or group’s proposals for adopting the options agreed by the 
Ratings Task Force for the training of ratings or, where applicable, reasons for not adopting 
those options; and 
(f) the number of ratings who the company or group expects to be involved in the adoption of 
any options referred to in paragraph (e). 
(5) In addition to the information required under paragraph (4), the training commitment 
submitted to the Secretary of State shall contain an undertaking by the company or group— 
(a) to comply with the minimum training obligation; 
(b) to exercise best endeavours to provide the training referred to in regulation 4(1) and (6), 
and to make payments in lieu of training where such training is not provided; 
(c) to make payments in lieu of training, in any case where— 
(i) a qualifying ship is operated by the company or group in addition to those which were 
expected to be operated, but 
(ii) 1t is not practicable to train the additional trainees required to meet the minimum 
training obligation; and 
(d) to comply with the requirements of regulation 12 and with any direction to the company 
or group under regulation 19. 
9 When considering whether to approve a training commitment, the Secretary of State may 
consult the Merchant Navy Training Board or the Maritime Training Trust or both. 
10— (1) Where the Secretary of State is minded not to approve a training commitment, he shall 
notify the company or group and shall invite representations. 
(2) If the Secretary of State and the company or group are unable to reach agreement on the 
contents of the training commitment by the end of the period of 30 days beginning with the date 
of the Secretary of State’s notification, the Secretary of State may set the training commitment 
for the year. 
(3) On the application of the company or group concerned, made after consultation with the 
Maritime Training Trust, the Secretary of State may vary the training commitment set by him 
under paragraph (2). 
11— (1) On the application of the company or group concerned, the Secretary of State may 
adjust a training commitment (to any extent) to take account of changed circumstances. 
(2) Such an application shall contain the following information— 
(a) details of the changed circumstances, and 
(b) reasons why the training commitment should be adjusted. 


(3) When considering an application for adjustment, the Secretary of State may consult the 
Merchant Navy Training Board or the Maritime Training Trust or both. 


“End of period adjustments” 


12— (1) A tonnage tax company or tonnage tax group shall make a return (known as an “end of 
period adjustment”) within 30 days after the end of each relevant four month period. 


(2) The return shall be made to the Secretary of State and to the Maritime Training Trust. 


(3) The return shall contain the following information— 
(a) the number of eligible officer trainees for whom training on a relevant course has been 
provided, determined as at the first day of each month in the relevant four month period; 
(b) where there is an increase in the total number of qualifying ships operated by the company 
or group, compared with the training commitment, which occurs during the relevant four 
month period and relates to a period of not less than one month, details of— 
(i) the additional ships, and vs 
(ii) any consequent increase in the number of eligible officer trainees for whom training 
should have been provided in order to meet the minimum training obligation of the 
company or group referred to in regulation 3; and 
(c) details of the payments made or proposed to be made in lieu of training in respect of the 
relevant four month period. 
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Payments in lieu of training 
13 Where a company or group is unable to provide the training required by regulation 4(1) or 
(6), it may propose in its training commitment to meet the minimum training obligation by 
making payments in lieu of training. 


14 A company or group shall make payments in lieu of training— 


(a) where its training commitment provides for such payments, or . 
(b) where training is not provided in accordance with its training commitment. 


15— (1) The payments in lieu of training shall be calculated in respect of each relevant four 
month period as follows— 


(a) in respect of each eligible officer trainee for whom training is required to be provided 
under regulation 4(1) or (6), calculate the number of months in that period during which— 


(i) the training commitment of the company or group provided for payment in lieu of 
training, or 
(ii) the company or group did not provide training in accordance with its training 
commitment, 
or both sub-paragraphs (1) and (ii) applied; and 
(>) multiply that number of months by [£671]', and the total is the amount of the payments in 
lieu of training which is due for that period. 


(2) For the purposes of the calculation in paragraph (1)(a), any surplus (as compared with the 

requirements in regulation 4(1) and (6)) in the number of months when training is provided 

during the relevant four month period shall be offset against any shortfall (as compared with 

those requirements) in that period. 

Amendments—' Figure in sub-para (1)(b) substituted by the Tonnage Tax (Training Requirement) (Amendment) Regula- 
tions, SI 2008/2264 reg 2(1), (2) with effect for the purpose of calculating the payments in lieu of training for the purposes 
of these Regulations in respect of a relevant four-month period falling after 30 September 2008. A “relevant four-month 


period” means a period of four months commencing on | October, | February or 1 June in any year: SI 2008/2264 
reg 1(2). Figure in sub-para (1)(b) was previously “£652”. 


16 The payments in lieu of training shall be made to the Maritime Training Trust, and shall 
become due 30 days after the end of each relevant four month period. 


17 If in any case there is a failure in relation to a company or group to comply with the 
requirements of Part IV of Schedule 22 to the Act with respect to— 


(a) the submission of training commitments, or 
(b) the making of returns or provision of information, 


the Secretary of State may determine to the best of his information and belief the amount of the 
payments in lieu of training to be made by the company or group. 


18— (1) A payment in lieu of training that has become due but is unpaid— 
(a) is a debt to the Maritime Training Trust, and 
(b) carries interest at an annual rate equivalent to base rate plus two per cent per annum. 


(2) The costs or expenses of any legal or other proceedings for recovering the debt or interest 
shall be recoverable, and carry interest, in the same way as the debt. 


Directions to provide information 


19 The Secretary of State may direct any person to provide such information as the mecsetaty of 
State may reasonably require for the purposes of ascertaining— 


(a) what the minimum training obligation of a company or group should be, 

(b) whether the proposals in a training commitment are adequate to meet the minimum 
training obligation of a company or group, or 

(c) whether a company or group has complied with its training commitment. — 


Audits 


20 The Secretary of State may appoint one or more persons to carry out on his behalf an audit 
of the accounts or other records— 

(a) of a qualifying single company, or PERT (VOD TEREke PEASE 

(b) of the qualifying companies in a group, di lo tedniai 


for the purpose of checking that any return or information ery to the Secretary of Spite is 
correct. 


verre 


baa Beier 

Higher rate of payment: in case of failure to meet training, requirement 
21— (1) Subject to paragraph (3), a company or group is to be treated as’ failing. to meet its 
training commitment in any year where it fails to provide training on a relevant course for at 
least 50% of the total number of eligible officer trainees for whom: the company or group 
proposed to provide such training in its training commitment. sae; 96) Yo alisteb () 
(2) Subject to paragraph (3)— i fioern wol tasvelor 
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(a) if a company fails to meet its training commitment in a particular year, the basic rate of 
any payments in lieu of training that fall to be made by the company in the following year 
shall be increased by 50%; 
(>) if a group fails to meet its training commitment in a particular year, the basic rate of any 
payments in lieu of training that fall to be made by any member of the group in the following 
year shall be increased by 50%; and 
(c) if a company or group fails to meet its training commitment in two or more successive 
years, the basic rate of any payments in lieu of training shall be increased by 100% in the third 
and subsequent years. 
(3) The higher rate shall not be payable where the Secretary of State is satisfied that there are 
mitigating circumstances for the company’s or group’s failure to meet the training commitment. 
(4) For the purposes of paragraph (2), “the basic rate” is [£610]! per eligible officer trainee per 
month. 
Amendments—!' Figure in sub-para (4) substituted by the Tonnage Tax (Training Requirement) (Amendment) Regulations, 
) SI 2008/2264 reg 2(1), (3) with effect for the purpose of calculating the payments in lieu of training for the purposes of 
these Regulations i in respect of a relevant four-month period falling after 30 September 2008. A “relevant four-month 


period” means a period of four months peu iags on | October, | February or | June in any year: SI 2008/2264 
reg 1(2). Figure in sub-para (4) was previously “£593” 


Certificate of non-compliance 
22— (1) The Secretary of State may issue a certificate of non-compliance in respect of a single 
company if— 
(a) the company fails to meet its training commitment for successive periods amounting to 
not less than two years, or 
(b) the company, or any of its officers, commits an offence under Schedule 22 to the Act. 
(2) The Secretary of State may issue a certificate of non-compliance in respect of a group if— 
(a) the group fails to meet its training commitment for successive periods amounting to not 
less than two years, or 
(b) a member of the group, or an officer of a member, commits an offence under Schedule 22 
to the Act. 
(3) The Secretary of State shall issue a certificate of non-compliance if any circumstances 
referred to in paragraph (1) or (2) arise, unless the Secretary of State is satisfied that there are 
good reasons why a certificate should not be issued. 
23— (1) A company or group in respect of which a certificate of non-compliance has been 
issued may apply to the Secretary of State to cancel the certificate. 
(2) Any such application shall contain information showing that— 
(a) the training commitment has been complied with for at least one year since the period in 
relation to which the certificate was issued, and a ; 
(b) the company or group has made arrangements to ensure that its training commitment for 
the current and future years will be complied with. 
24 When considering an application to cancel a certificate of non-compliance, the Secretary of 
State may consult the Merchant Navy Training Board or the Maritime Training Trust or both. 


Disclosure of information 
25 For the purposes of paragraph 34(2) of Schedule 22 to the Act, the following persons are 
prescribed persons involved in the training of seafarers— 


(a) the Merchant Navy Training Board, and 
(b) the Maritime Training Trust. 


2000/2303 
Tonnage Tax Regulations 2000 


Made by the Commissioners of Inland Revenue under FA 2000 Sch 22 paras 47, 85(3), 112(7), 
113(4), 130-136 


Made. . Se ee aus 2000 
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Statement of Practice SP 4/00—General operation of the tonnage tax regime. 


Citation and commencement 


1 These Regulations may. be cited as the Tonnage Tax Regulations 2000 and shall come into 
force on 31st August 2000. 


Interpretation 


2— (1) In these Regulations— 
“corporate partner” means a company which carries on activities in partnership; 
he 1990 Act” means the Capital Allowances Act 1990; 
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“the paragraph 85(2)(a) amount”, in relation to an asset, means the amount determined under 
paragraph 85(2)(a) of Schedule 22 for that asset, subject to regulation 8(2)(a), and “the 
paragraph 112(2) amount” and “the paragraph 113(2) amount” shall have corresponding 
meanings; 

“qualifying expenditure” has the meaning in paragraph 135 of Schedule 22; 

“Schedule 22” means Schedule 22 to the Finance Act 2000; 

“Schedule 28AA” means Schedule 28AA to the Taxes Act; 

“the 75% limit” has the meaning given in paragraph 37(4) of Schedule 22; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


(2) In these Regulations, the following expressions have the same meaning as in Schedule 22— 


“bareboat charter terms” 
“company” 
“core qualifying activities” 
“group” (and “member” of a group) 
“leaving tonnage tax” 
“operating (a ship)” 
“qualifying company” 
“qualifying ship” 
“relevant shipping profits” 
“ship” 
ine -related activities” 
“subject to tonnage tax” 
“tonnage tax company” 
“tonnage tax group” (and “member” of such a group) 
“tonnage tax profits” 
“tonnage tax trade”. 


(3) References in regulation 3(3)(a) to (/) and (4) to a qualifying ship operated by a company, 
where the company is a member of a tonnage tax group, include references to a qualifying ship 
operated by another qualifying company in the same tonnage tax group. 


(4) For the purposes of the definition of “arm’s length provision” (regulation 3(3)(a)(i1)), where 
any provision is made or imposed as between a company’s tonnage tax trade and other activities 
carried on by it, the assumptions in paragraph 59(1)(a) to (c) of Schedule 22 and paragraph 1(3) 
of Schedule 28AA shall apply. 


Qualifying secondary activities 


3— (1) The descriptions of activity to be regarded as qualifying secondary activities shall be 
determined in accordance with the following paragraphs. 


(2) A tonnage tax company’s qualifying secondary activities means its ship-related activities, 
other than commercial activities which form part of the operation of a port carried on for profit, 
that— 


(a) have a substantial connection with the company’s core qualifying activities or, where the 
company is a member of a tonnage tax group, the core qualifying activities of another 
qualifying company in that group, 

(b) fall within the descriptions in paragraph (3) or (4), and 

(c) in the case of paragraph (3) are carried on at any level and in the case of paragraph (4) are 
carried on at the permitted level. 


(3) The descriptions in this paragraph are— 


(a) the carriage of passengers or cargo otherwise than on board a qualifying ship operated by 
the company, where— 


(i) there is a single contract with the customer for a journey which includes a voyage on 
the qualifying ship, and 

(ii) the transport for the remainder of the journey is purchased or obtained by the 
company by provision (“arm’s length provision”) which would have been made as between 
independent enterprises; 


(b) administrative and insurance services which are directly related to the carriage of 
passengers or cargo, including under a contract described in sub-paragraph (a)(1); 

(c) the embarkation and disembarkation of passengers on a qualifying ship operated by the 
company, and the provision of relevant facilities by the company; 

(d) the provision of excursions for passengers of a qualifying ship operated by the company, 
where any cabin for the passenger remains available for his exclusive use; 

(e) the provision of holidays, sold to the customer under a single contract, where— 


(i) part of the holiday is a voyage on a qualifying ship operated by the company, and the 
remaining part is land-based (“the land-based part”), 

(ii) the land-based part is purchased or obtained by the company Li arm ’s length 
provision, and 
(iii) the cost to the company of the land-based part in accordance with Roreattiih (ii) is less 
than one half of the price paid by the customer under the single contract; = 9) 
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(f) sales and facilities which are normally provided to customers by seagoing passenger ships, 
including— 

(i) the provision of food or drink, 

(ii) entertainment, but not betting or gambling (see paragraph (4)(b)(i)), 

(ii) the sale of alcoholic beverages, perfume and tobacco, but not luxury goods (see 
paragraph (4)(b)(ii)), 
(iv) the exchange of amounts of different currencies for personal expenditure; 
(g) the loading and unloading of cargo carried on a qualifying ship operated by the company, 
and the provision by the company of facilities used exclusively for those purposes; 
(h) the consolidation or breaking of cargo carried on a qualifying ship operated by the 
company, immediately before or after the voyage, where the activity is not haulage-related; 
(i) the temporary placement of cargo carried on a qualifying ship operated by the company, 
on or at the dockside, where the activity is not part of a long-term storage operation; 
(j) the rental or provision to customers of containers for goods to be carried on a qualifying 
ship operated by the company; 
(k) activities carried on by the company in relation to a qualifying ship operated by another 
qualifying company in the same tonnage tax group, which would be core qualifying activities 
of the first-mentioned company if carried on in relation to a qualifying ship operated by that 
company. 
(4) The descriptions and permitted levels in this paragraph are— 
(a) services which, if carried out in relation to qualifying ships operated by the company, 
would be core qualifying activities of the company or activities of the company which would 
fall within the descriptions in paragraph (3), but only to the level where— 

(i) the relevant staff and assets are needed by the company to carry out the company’s 
main function, and the services are undertaken to make full use of those staff and assets, 
and 
(ii) the services are minimal compared to the main function; 

(b) (1) betting or gambling facilities normally offered to customers by seagoing passenger 
ships for entertainment, and 
(11) the sale to passengers on seagoing ships of luxury goods of a kind normally offered to 
such passengers, 
but only to the level where the turnover from those activities is negligible compared to the 
turnover from the company’s core qualifying activities. 
(5) In paragraph (4)(a) “the company’s main function” means the company’s core qualifying 
activities and those of its activities which fall within the descriptions in paragraph (3). 


Plant and machinery other than expensive motor cars and long-life assets—writing-down basis 
4— (1) This regulation applies to any asset mentioned in paragraph 85(2) of Schedule 22, where 
the provisions of Part II of the 1990 Act would have applied to the asset on the footing that the 
company had not been subject to tonnage tax (“the tax condition”), other than— 

(a) a motor car, to which the provisions of section 34 of the 1990 Act (expensive motor cars) 

would have effect on that condition, or 

(b) a long-life asset, where Chapter IVA of Part II of the 1990 Act would have applied to the 

capital expenditure incurred on the provision of the asset, on that condition. 

(2) The written down value of the paragraph 85(2)(a) amount for the asset shall be determined 
by multiplying that amount by the percentage given by the table in paragraph (3). 
(3) That table is as follows— 


Percentage of the paragraph 85(2)(a) 
amount which is qualifying expenditure 
under Part II of the 1990 Act 


: 


Length of qualifying holding period for the 
asset 


TTyeattand one dayto yan 
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Length of qualifying holding period for the Percentage of the paragraph 85(2)(a) 
asset amount which is qualifying expenditure 
under Part II of the 1990 Act 


More than 9 years 


(4) References in this regulation and regulations 5 and 6 to the qualifying holding period for an 
asset are references to the period between— 
(a) the date on which the expenditure represented by the paragraph 85(2)(a) amount, or the 
part thereof, was incurred, and 
(b) the date on which the company leaves tonnage tax. 


Expensive motor cars—writing-down basis 
5— (1) This regulation applies to motor cars described in regulation 4(1)(a). 
(2) The written down value of the paragraph 85(2)(a) amount for the motor car shall be 
determined in accordance with the following provisions— 
Rule 1 
The paragraph 85(2)(a) amount for the motor car shall be reduced by £3,000 for cach complete 
year in the qualifying holding period, subject to Rule 2. 
Rule 2 
Rule | shall cease to apply at the end of the complete year where the paragraph 85(2)(a) amount 
is first reduced below £12,000, and Rule 3 shall thereafter apply to that amount as reduced at the 
end of that year (“the reduced amount”). 
Rule 3 
The table in regulation 4(3) shall apply to the reduced amount, in relation to any subsequent 
period in the qualifying holding period, as if for the date mentioned in regulation 4(4)(a) there 
were substituted a reference to the end of the year mentioned in Rule 2. 


Long-life assets—writing-down basis 
6— (1) This regulation applies to long-life assets described in regulation 4(1)(6). 
(2) The written down value of the paragraph 85(2)(a) amount for the asset shall be determined 
by multiplying that amount by the percentage given by the table in paragraph (3). 
(3) That table is as follows— 


Length of qualifying holding period for the 
asset 


Percentage of the paragraph 85(2)(a) amount 
which is qualifying expenditure under Part IT 
of the 1990 Act 


Less than or equal to 1 year 


| From | year and one day to 2 years 


From 2 years and one day to 3 years 


From 3 years and one day to 4 years 


From 4 years and one day to 5 years 


From 5 years and one day to 6 years 


From 6 years and one day to.7 years 


From 7 years and one day to 8 years 
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Length of qualifying holding period for the 
asset 


Percentage of the paragraph 85(2)(a) amount 
which is qualifying expenditure under Part II 
of the 1990 Act 


From 30 years and one day to 35 years 13 
From 35 years and one day to 40 years 10 
From 40 years and one day to 45 years 7 
From 45 years and one day to 50 years 5 


From 50 years and one day to 60 years 


From 60 years and one day to 70 years 


More than 70 years 


Plant and machinery used for the purposes of the company’s offshore 
activities—writing-down basis 
an (1) This regulation applies to any asset mentioned in paragraph 110(2)(a) of Schedule 22, 
where— 
(a) the provisions of Part II of the 1990 Act apply to the asset by virtue of paragraph 110(2) 
of Schedule 22, and , 
(b) the paragraph 112(2) amount or the paragraph 113(2) amount for the asset, as the case 
may be (“the relevant amount’), falls to be written down under paragraph 112(6) or 113(3) of 
Schedule 22. 
(2) The written down value of the relevant amount shall be determined by applying regulation 4, 
5 or 6; as the case may be, as if— 
(a) the tax condition were omitted, 
(b) for references to the paragraph 85(2)(a) amount there were substituted references to the 
relevant amount, and 
(c) for regulation 4(4)(a) and (b) there were substituted a reference to the period mentioned in 
paragraph 112(6) or 113(3) of Schedule 22, as the case may be. 


Adjustments to be made for capital allowance purposes to the amount of qualifying expenditure 
for assets where a corporate partner leaves tonnage tax 
8— (1) This regulation applies where— 
(a) a corporate partner leaves tonnage tax, 
(b) an asset has been used by the corporate partner for the purposes of tonnage tax activities 
which it carries on as a member of a partnership, and 
(c) as at the beginning of the partnership chargeable period in which the corporate partner 
leaves tonnage tax (the beginning of which period is referred to in this regulation as “the 
relevant time”) the asset— 
(i) was partnership property of the partnership concerned, or 
(ii) would have been so treated by regulation 9(2), or by section 65 of the 1990 Act if the 
corporate partner had not been subject to tonnage tax, 


and applies to the corporate partner and all the other members of the partnership. 

In this paragraph “the partnership chargeable period” means the accounting period or period of 
account used by the partnership in its partnership computation under section 114(1) of the 
Taxes Act or section 111(2) of that Act, as the case may be. 

(2) In relation to any asset mentioned in paragraph (1)(4) and (c)— 

(a) there shall be determined the amount for that asset which is referred to in para- 

graph 85(2)(a) of Schedule 22 (which amount is referred to in this regulation as “the 

paragraph 85(2)(a) amount” for the asset), on the assumptions— 
(i) that the corporate partner left tonnage tax at the relevant time, and 
(ii) (where it is not otherwise the case) that the asset was held by the corporate partner at 
that time; and 

(b) where the asset is counted in a calculation under paragraphs (3) to (7) of this regulation, it 

shall not be counted again in any determination under paragraph 85(1) of Schedule 22 on the 

same occasion of the corporate partner leaving tonnage tax. 
(3) In the following paragraphs of this regulation— 

“unrelieved qualifying expenditure”, in relation to an asset, means the balance of qualifying 
expenditure attributable to that asset that would otherwise have been carried forward under 
Part II of the 1990 Act, including postponed allowances attributable to that asset; and — 

“postponed allowances” means qualifying expenditure which is unrelieved by virtue of notice 

_. having been given under— 
(a) section 30(1) of the 1990 Act (postponement or reduction of first allowances), or 
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(b) section 31(3) of that Act (postponement of writing-down allowance in respect of 
expenditure in single ship pool). 


(4) The unrelieved qualifying expenditure for any asset mentioned in paragraph (1)(4) and (c), so 
far as it is not represented by postponed allowances, that would otherwise have been carried 
forward as at the relevant time, shall be adjusted to the amount resulting from the calculation in 
paragraph (5) or (6), as the case may be. 


(5) Except in the case described in paragraph (6), the calculation is— 
(A% xB) + ((100%-A%) x C) 
where— 


A equals the corporate partner’s share (expressed as a percentage) in the partnership property of 
the partnership concerned at the relevant time, subject to paragraph (8); 


B equals the written down value of the paragraph 85(2)(a) amount for the asset calculated by 
applying regulation 4, 5 or 6, as the case may be— 
(a) as if for regulation 4(4)(b), there were substituted a reference to the relevant time; and 
(b) on the assumptions contained in paragraph (2)(a) where applicable; 


C equals the unrelieved qualifying expenditure for the asset, so far as it is not represented by 
postponed allowances, as at the relevant time. 


(6) In a case where all the members of the partnership other than the corporate partner are— 


(a) persons who (within the meaning in section 161 of the 1990 Act) are not within the charge 
to tax in the United Kingdom on the profits of the trade carried on in the partnership in 
question, or 

(b) companies which are subject to tonnage tax, 


the calculation is of B, which has the same meaning as in paragraph (5). 


(7) The unrelieved qualifying expenditure for any asset mentioned in paragraph (1)(b) and (c), so 
far as it is represented by postponed allowances, that would otherwise have been carried forward 
as at the relevant time (the amount of which is referred to as “D” in this paragraph), shall be 
reduced to the percentage of D which is represented by the following calculation— 
(100%-A%) x D 

where A has the same meaning as in paragraph (5). 
(8) Where the share of the corporate partner in the partnership property (expressed as a 
proportion of the whole) varied during the period— 

(a) beginning on the last to occur of— 


(1) the date on which the corporate partner became a member of the partnership 
concerned, 

(ii) the date on which the corporate partner entered tonnage tax, or 
(ili) the date six years before the relevant time, and 


(6) ending at the relevant time, 


the calculation of A in paragraphs (5) and (7) shall be made according to the average of the 
corporate partner’s interest in the property of the relevant partnership during that period, and 
any necessary apportionment on a daily basis shall be made. 


(9) A payment made by a corporate partner to another corporate partner in the same 
partnership which is compensation for any adjustment carried out under paragraphs (4) to (7)— 
(a) shall not be taken into account in computing profits or losses of either company for 
corporation tax purposes, and 
(b) shall not for any of the purposes of the Corporation Tax Acts, (within the meaning in 
section 831(1)(a) of the Taxes Act) be regarded as a distribution or a change on income. 


Corporate partners—modifications of the requirements for being a qualifying canipany! (with 
supplementary provision relating to finance leases) 


9— (1) Paragraphs (1) to (3), (5) and (6) of this regulation prescribe modifications to the 
requirements for determining whether— 


(a) a corporate partner operates qualifying ships within the meaning in paragraphs 16(1)(d) 
and 18(1) to (4) of Schedule 22, and 

(b) those ships are strategically and commercially managed in the United ——— within the 
meaning in paragraph 16(1)(c) of Schedule 22. 


(2) Where— 


(a) a qualifying ship is owned by, or (other than by a charter described i in Ghana cis (3)) 
chartered to, one or more of the members of a partnership but is not partnership a aL 
and 

(b) activities of the partnership business which, if carried on by a tonnage, tax. ‘company, 
would be tonnage tax activities, are carried on in relation to the ship, 


the ship shall be treated as if it were owned by, or chartered to, all the partners, as the case may 
be, and as if everything done by or to any of the partners in relation to it had been done by or to 
all the partners. frotiosa (a) 
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(3) Any charter of a ship from one or more members of the partnership to the other partners, or 
to the partnership, for use in the tonnage tax activities carried on in that partnership, shall be 
treated for the purposes of paragraph 18(4) of Schedule 22 as a charter to a person who is not a 
third party. 
(4) A finance lease (within the meaning in section 82A of the 1990 Act) of a qualifying ship 
where the lessee is one or more members of a partnership which includes a tonnage tax company 
as a member, or is such a partnership, and the ship is used in the tonnage tax activities which the 
tonnage tax company carries on as a member of the partnership, shall be treated for the 
purposes of Part X of Schedule 22 as if— 
(a) the qualifying ship were provided (within the meaning in paragraph 89(1) of Schedule 22) 
to the tonnage tax company; 
(b) the tonnage tax company were the “lessee” for the purposes of paragraphs 98 and 99 of 
Schedule 22; and 
(c) the references in paragraph 92 of Schedule 22 to the ship being owned by a tonnage tax 
company included references to the ship being owned by one or more of the partners, or by 
the partnership. 


(5) Paragraph 16(1)(c) of Schedule 22 shall be modified as if, in relation to activities carried on 
by a corporate partner in a partnership, the reference to those ships were replaced with a 
reference to the requisite proportion of those ships. 


(6) In paragraph (5) “the requisite proportion of those ships” means a proportion of those ships 
such that— 


] 


E 
R is not less than G 


where— 
E equals the aggregate net tonnage of all the qualifying ships which are— 
(a) operated by the partners of the partnership concerned, in their capacity as such partners, 
and 
(b) strategically and commercially managed in the United Kingdom; 
F equals the aggregate net tonnage of all the qualifying ships which are operated by the partners 
of the partnership concerned, in their capacity as such partners; and 
G equals the share of the corporate partner, expressed as a fraction, in the partnership property 
of the partnership concerned. 


Rules for calculating the tonnage tax profits and relevant shipping profits of a corporate partner 
10— (1) Paragraph (2) applies to any corporate partner which is a tonnage tax company (but 
only in relation to the share of profits or losses which such a partner derives from the activities 
carried on in the partnership concerned). 

(2) Section 114 of the Taxes Act shall apply to the profits and losses of the partnership as if the 
partnership were a tonnage tax company, for the purpose of calculating— 

(a) the tonnage tax profits, and 

(b) the relevant shipping profits (or such of the corresponding losses as fall within para- 

graph 3(2) of Schedule 22), 
of any corporate partner to whom this paragraph applies (but not the share of profits or losses 
of any other partner). 
(3) Where a ship falls to be counted as operated by a partnership in a calculation under 
paragraph (2)(a) carried out in relation to a corporate partner, it shall not be counted again in 
any computation of the tonnage tax profits of that corporate partner, and the same provision 
shall apply as between a calculation under paragraph (2)(b) and the relevant shipping profits (or 
relevant corresponding losses) of a corporate partner. 


Ships chartered to partners—further provision relating to chartering in 


11— (1) Where a corporate partner carries on activities in partnership which include the 
operation of a qualifying ship, the calculation whether the 75% limit is exceeded by— 


(a) that corporate partner (if it is a single company), or 
(b) a group of which that corporate partner is a member, so far as the calculation relates to 
the corporate partner, 


shall be made in accordance with this regulation. 

(2) The calculation is as follows— 

Step One 

Find out the aggregate net tonnage of the qualifying ships that are operated by the members of 
the partnership concerned, in their capacity as such partners. 

Step Two 


Find out the proportion, in percentage terms, of the result of Step One which represents tonnage 
of ships which are chartered to the partners, or to the partnership, otherwise than on bareboat 
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charter terms (“chartered in”), ignoring any such charters which are from another qualifying 
member of any group of which the corporate partner is also a member. 


Step Three 


Determine the corporate partner’s share of the results of Steps One and Two according to the 
interests of the partners in the partnership property in the accounting period in question, 
expressed as a figure of net tonnage and the percentage of it which is chartered in. 


Step Four 

Follow Steps One to Three for each partnership of which the corporate partner is a member and 
aggregate the results, to arrive at a total figure of net tonnage and the percentage of it which is 
chartered in. 

Step Five 

Aggregate the results of Step Four with the results of the calculation for the purposes of 
paragraph 37(1)(a) or (b) of Schedule 22, as the case may be, in relation to any ships other than 
those which the corporate partner operates as a member of a partnership. 


Step Six 
Apply paragraph 37(1)(a) or (6) of Schedule 22, as the case may be, to the results of Step Five. 


(3) Where the interests of the partners in the partnership property, expressed as a proportion of 
the whole, vary in the course of an accounting period, the interest of a corporate partner for that 
period shall be calculated according to the average interest of that partner during that period. 


Chargeable gains—use of assets by partnerships which include corporate partners 
12 Where— 


(a) an asset has been used wholly and exclusively for the purposes of activities of a 
partnership which are (or would be, if the partnership were a tonnage tax company) tonnage 
tax activities; 

(b) throughout the period of use of the asset as mentioned in sub-paragraph (a), there was a 
corporate partner member of the partnership which was also a tonnage tax company; and 
(c) the asset is disposed of by that corporate partner, or by another member of a group of 
which that corporate partner is a member, 


references in paragraph 65(1) and (3) of Schedule 22 to a tonnage tax asset, or to-any time at 
which or period during which an asset was a tonnage tax asset, shall respectively include 
references to the asset and period mentioned in this regulation, and references to a period during 
which an asset was not a tonnage tax asset shall be construed accordingly. 


Transactions not at arm’s length between a partnership (where a corporate partner is a tonnage 
tax company) and another partner 
13— (1) Where a corporate partner which is a tonnage tax company (“the relevant elsin pany?) 
carries on tonnage tax activities in partnership, paragraph 58 of Schedule 22 shall apply to 
provision made or imposed as between— 
(a) the partnership, and 
(6) another partner, 
if the condition in paragraph (2) is satisfied, and in that event on‘ the assumptions in 
paragraph (3). 
(2) The condition is that the relevant company (in addition to the partner referred to in 
paragraph (1)()) is a major participant in the partnership’s enterprise, within the meaning of 
that expression in paragraph 4(7) of Schedule 28AA. 
(3) The assumptions are that the partnership— 
(a) is a tonnage tax company, and 
(b) is regarded for the purposes of paragraph 58(1)(a) of Schedule 22 as carrying on the 
tonnage tax trade of the relevant company, so far as that trade consists of activities carried on 
by the relevant company in the partnership in question. 


2000/2314 
Personal Pension Schemes (Restriction on Discretion to Apptose) (Establishment of. 
Schemes under Trusts) Regulations 2000. 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with: effect from 
6 April 2006. 


nw gonmsbi10908 ft ober rod 
2000/2316 Dell ehh 
Personal Pension Schemes (Information Powers) Regulations 2000 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Hart A (ss, Bik cok with effect from 


6 April 2006. berries ats detest 3(1} 


2000/2318 er eace 019 
Personal Pension Schemes (Concurrent Membership) Order 2000 — dirtio brid 
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are abl Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
pril 2006. 


2000/2875 
Orders for the Delivery of Documents (Procedure) Regulations 2000 


Madenttts a besubs . 23 October 2000 
Laid before Parliament \:> ane. oo asain) 2 23, October 2000 
Coming into force... . . 1... ... . «13 November 2000 


Commentary—Simon’s Taxes A4.151, 


The Commissioners of Inland Revenue, in exercise of the powers conferred on them by 
paragraphs 2(2), 3(2), 6, 7(1) and (2), 10 and 11(a) of Schedule IAA to the Taxes Management 
Act 1970, hereby make the following Regulations: 


Citation and commencement 


) , : , 
1 These Regulations may be cited as the Orders for the Delivery of Documents (Procedure) 
Regulations 2000 and shall come into force on 13th November 2000, 


Interpretation 
2 In these Regulations— 
“the appropriate judicial authority” has the meaning given by section 20D(1) of the Manage- 
ment Act; 
[“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs;]! 
1 


TK court” has the meaning given by paragraph 9(2) of Schedule 1AA to the Management 

Ct: 

“items subject to legal privilege” has the meaning given by paragraph 5(2) of Schedule 1AA to 
the Management Act; 

“the Management Act” means the Taxes Management Act 1970; 

“notice of application” means the notice of intention to apply for an order to which a person 
is entitled under paragraph 3(1) of Schedule 1AA to the Management Act; 

“order” means an order under section 20BA of the Management Act; 

“working day” means any day other than a Saturday, Sunday or public holiday. 


Amendments—' Definition of “the Board” revoked, and definition of “the Commissioners” inserted by the Orders for the 
Delivery of Documents (Procedure) (Amendment) Regulations, SI 2005/1131 regs 2, 3 with effect from 18 April 2005. 


[Approval of decision to apply for an order 
3 Before the hearing of an application for an order, an officer of Her Majesty’s Revenue and 
Customs who is a member of the Senior Civil Service in the Criminal Investigation Directorate 
must approve in writing the decision to apply for that order.]! 


Amendments—! Regulation substituted by the Orders for the Delivery of Documents (Procedure) (Amendment) Regula- 
tions, SI 2007/881 reg 2 with effect from 9 April 2007. 


Notice of application 
4— (1) Notice of application must be given in writing and must contain the following details— 
(a) the date, time and place of the hearing of the application; pare 
(b) the specifications or descriptions of documents which are the subject of the application; 
(c) a description of the suspected offence to which the application relates; and 
(d) the name of the person suspected of committing, having committed or being about to 
commit the suspected offence. 
(2) Notice of application must be given to the person entitled to it not less than five working 
days before the hearing of the application. 


Notice of an order, or notice of application, treated as having been given 

5— (1) Where notice of an order, or notice of application, is delivered to a person, or left at his 
proper address, notice shall be treated as having been given to that person on the day on which it 
is delivered or left or, where that day is not a working day, on the next working day. 
(2) Where notice of application, or notice of an order, is sent to a person’s proper address by 
facsimile transmission or other similar means which produce a document containing a text of 
the communication, notice shall be treated as given when the text is received in a legible form. 
(3) For the purposes of this regulation, a person’s proper address is— 

(a) the usual or last known place of residence, or the place of business or employment, of that 

person; or : 

(b) in the case of a company, the address of the company’s registered office; or 
(ce) in the case of a liquidator of a company, the liquidator’s address for the purposes of the 

liquidation. 
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Complying with an order 


6— (1) A person complies with an order by producing the documents specified or described in 
the order to the officer of the Board specified in the order within— 


(a) the period mentioned in section 20BA(2) of the Management Act; or 
(b) such further period, if any, as is agreed with that officer. 


(2) For the purposes of paragraph (1), documents are produced to [an officer of Revenue and 
Customs]' if they are either— 

(a) delivered to the officer; or 

(b) left for the officer at an address specified in the relevant order. 


(3) Where documents are sent to [an officer of Revenue and Customs]! at the address specified in 
the relevant order by post, they shall be treated, unless the contrary is proved, as having been 
produced to the officer— 


(a) if first class post is used, on the second working day after posting; 
(b) if second class post is used, on the fourth working day after posting. 

Commentary—Simon’'s Taxes A6.315, 

Note—It appears that the substitution made by SI 2005/1131 reg 5 (see note | below) ought also to apply to the words 
“officer of the Board” in para (1) above). 


Amendments—! Words substituted by the Orders for the Delivery of Documents (Procedure) (Amendment) Regulations, 
SI 2005/1131 regs 2, 5 with effect from 18 April 2005. 


Resolution of disputes as to legal privilege 
7— (1) This regulation applies where there is a dispute between [the Commissioners]! and a 
person against whom an order has been made as to whether a document, or part of a document, 
is an item subject to legal privilege. 
(2) The person against whom an order has been made may apply to the appropriate judicial 
authority to resolve the dispute. 


(3) All the documents to which an application under paragraph (2) relates must be lodged in the 
court at the same time as the application is made and shall be held by the court until the 
appropriate judicial authority resolves the dispute. 
(4) The court shall give [the Commissioners]! notice of an application made under paragraph (2) 
not less than five working days before the hearing of the application, and [the Commissioners]! 
shall be entitled to appear and be heard at that hearing in addition to the person making the 
application. 
(5) On the hearing of an application made under paragraph (2), the appropriate judicial 
authority shall— 
(a) resolve the dispute by confirming whether the document, or part of the document, is or is 
not an item subject to legal privilege; and 
(b) order the costs of the application to be met by [the Commissioners]! except where it holds 
that no document, or no part of any document, to which the application relates is an item 
subject to legal privilege. 
(6) Where a person makes an application under paragraph (2) within the period mentioned in 
regulation 6(1), he shall be treated as having complied with the order in relation to the 
documents to which the application relates until the appropriate judicial authority resolves the 
dispute. 
(7) A dispute may be resolved at any time by [the Commissioners]' and the person against whom 
an order has been made reaching an agreement, whether in writing or otherwise, and, for all 
purposes, the consequences of such an agreement shall be the same as those which would have 
ensued if, at the time when the agreement was reached, the appropriate judicial authority had 
resolved the dispute. 


Commentary—Simon’'s Taxes A6.315. 


Amendments—! Words substituted by the Orders for the Delivery of Documents (Procedure) (Amendnient) Regulations, 
SI 2005/1131 regs 2, 6 with effect from 18 April 2005. 


2000/3158 
Controlled Foreign Companies (Designer Rate Tax Provisions) Regulations 2000 


Made by the Commissioners of Inland Revenue under TA 1988 s 750A(2) to (4) 


Made. . ~ ooo. . ot 29 November 2000, ==> 
Laid before the House of Commons... ... +29 November 2000 


Coming into force... . . + tarts ote, - 20 December 2000 
Commentary—Simon’'s Taxes D4.307. : 


O°iu 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Controlled Foreign Companies (Designer Rate 
Tax Provisions) Regulations 2000 and shall come into force on 20th December 2000. 


(2) These Regulations have effect in relation to any accounting period of a company resident 
outside the United Kingdom which begins on or after 6th October 1999. oitebuspil 
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Interpretation 
2 In these Regulations “the Board” means the Commissioners of Inland Revenue. 


Specified designer rate tax provisions 

3 For the purposes of section 750A(1) of the Income and Corporation Taxes Act 1988 (deemed 
lower level of taxation—designer rate tax provisions) the following provisions are specified, 
being provisions which appear to the Board to be designed to enable companies to exercise 
significant control over the amount of tax which they pay— 

(a) the provisions contained in Part XVIIA (international bodies) of the Income Tax 

(Guernsey) Law, 1975; 

(b) Article 123B (international business companies) of the Income Tax (Jersey) Law 1961; 

(c) the provisions contained in Part | (International Companies) of the Isle of Man 

International Business Act 1994, and the provisions contained in Part 3 (Miscellaneous and 

Supplemental) of that Act so far as relating to Part 1 of that Act: 

(d) section 41 (rates for qualifying companies) of the Gibraltar Income Tax Ordinance. 


2000/3315 
Exchange Gains and Losses (Miscellaneous Modifications) Regulations 2000 


Made by the Treasury under FA 1993 ss 164(14), 167(1), (4)-(6) and Schs 15, 16 and FA 1998 
s 63 


Madera 0rt: ARTA Ahi deci) aiterieieae Worl 8s December 2000, 
Laid before the House of Commons. . . . . .19 December 2000 
Goming into forces itnoteu seni as einestiogla te mac) oli <9January 2001 


Modifications—See the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, SI 2002/1969 
(SI 2000/3315, as modified by SI 2002/1969 to continue to have effect notwithstanding the repeal, with effect for 
accounting periods beginning after 30 September 2002, of FA 1993 ss 164(14), 167(1), (4)-(6), Schs 15, 16 by FA 2002 
ss 79(1)(b), 141, Sch 40 Pt 3(10)). 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Exchange Gains and Losses (Miscellaneous 
Modifications) Regulations 2000 and shall come into force on 9th January 2001. 


(2) Regulations 2 to 10 shall have effect in relation to any accounting period of a company 
beginning on or after Ist January 2000 for which sections 105 and 106 of the Finance Act 2000 
have effect. 


Modification of the Exchange Gains and Losses (Transitional Provisions) Regulations 1994 


2-5 (Modified the Exchange Gains and Losses (Transitional Provisions) Regulations, 
SI 1994/3226 regs 17, 18, 22; repealed by the Exchange Gains and Losses (Transitional Provisions 
and Savings) Regulations, SI 2002/1969 regs 28, 29 with effect for accounting periods beginning 
after 30 September 2002.) 


Modification of the Exchange Gains and Losses (Alternative Method of Calculation of Gain or 
Loss) Regulations 1994 


6-9 (Modify Exchange Gains and Losses (Alternative Method of Calculation of Gain or Loss) 
Regulations, SI 1994/3226 regs 4, 5, 10.) 


Revocation of the European Single Currency (Taxes) Regulations 1998 


10 Part X of the European Single Currency (Taxes) Regulations 1998 is revoked to the extent 
that it is not previously revoked. 


Modification of the effect of section 146 of the Finance Act 1993 
1 


Amendment—Regulation 11 repealed by the Exchange Gains and Losses (Transitional Provisions and Savings) Regulations, 
SI 2002/1969 regs 28, 30 with effect for accounting periods beginning after 30 September 2002. 


2001/56 
Income Tax (Electronic Communications) (Incentive Payments) Regulations 2001 


Made by the Commissioners of Inland Revenue under FA 2000 s 143(1) and Sch 38 
Ides nee OS . 11 January 2001 
Laid before the House of Commons . . . . . . .11 January 2001 
Commeaniantojoreen gre. . 1 February 2001 
Commentary—Simon's Taxes E1.206, E1.250. 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Income Tax (Electronic Communications) 
(Incentive Payments) Regulations 2001 and shall come into force on Ist February 2001. 


siS 


2001/56 reg 1 Statutory Instruments 10432 


(2) Nothing in these Regulations affects the operation of the Electronic Lodgement of Tax 
Returns Order 1997 or the Income Tax (Electronic Communications) Regulations 2000. 


Interpretation 
2 In these Regulations— 


“the Board” means the Commissioners of Inland Revenue; 

“employer” means any person paying emoluments; 

“Employments Regulations” means the Income Tax (Employments) Regulations 1993; 

“incentive payment” means a payment by way of an incentive to use electronic communica- 
tions for the delivery of information under regulation 3, 4 or 5; 

“the Management Act” means the Taxes Management Act 1970; 

“tax credit” means working families’ tax credit or, as the case may be, disabled person’s tax 
credit. 


Incentive payment—return under sections 8 and 9 of the Management Act 


3— (1) The Board shall make an incentive payment in the amount of £10 to any individual 
who— 


(a) makes and delivers a return under sections 8 and 9 of the Management Act. fora year of 
assessment using electronic communications, and 
(b) satisfies the conditions specified in any direction given by the Board under-paragraph (2). 


(2) The Board may give a direction specifying any or all of the following conditions— 


(a) acondition that the year of assessment for which the return is to be made and delivered is 
one specified in the direction, 

(b) a condition specifying the form of electronic communication by which the return is to be 
delivered, 

(c) a condition that the individual by whom the return is to be made and delivered is one who 
is authorised to use the form of electronic communication specified in the direction, 

(d) a condition that where the individual by whom the return is made and delivered becomes 
liable to pay an amount by way of income tax for the year of assessment concerned, the 
payment or, if more than one, at least one of the payments, made by him in meeting that 
liability is made using one of the forms of electronic payment specified in the direction, 

(e) a condition that the return is made and delivered using the form of electronic communi- 
cation specified in the direction, 

(f) a condition that the return is made and delivered by the individual on or before the day 
mentioned in section 8(1A) of the Management Act, 

(g) a condition that any amount payable by way of income tax by the individual for the year 
of assessment concerned is paid in accordance with the provisions for payment of income tax 
contained in sections 59A and 59B of the Management Act. 


(3) Where an officer of the Board considers that the individual has failed to satisfy one or more 
of the conditions specified in the direction, he may give notice to the individual that the 
conditions are not met or, where the incentive payment has already been authorised or made, 
notice withdrawing the incentive payment. 

(4) Where prior to the giving of a notice under paragraph (3) an incentive payment has already 
been made to the individual, an officer of the Board may recover the amount of the incentive 
payment in accordance with paragraph (5). 


(5) For the purposes of paragraph (4), subsections (1), (4), (5) and 6 of section 30 of the 
Management Act (recovery of overpayment of tax, etc) and section 30A of that Act (assessing 
procedure) shall apply as if the amount of the incentive payment to be recovered were an 
amount of income tax repaid to that individual which ought not to have been repaid to him. 


(6) The Board may give a direction relating to appeals against notices under paragraph (3) and 
appeals against assessments made in pursuance of paragraph (5). 


Incentive payment—return under regulation 43 of the Employments Regulations 


4— (1) The Board [shall]! make an incentive payment in the amount of £50 to. any employer 
who— 


(a) renders a return under regulation 43 of the Employments Regulations for a year of 
assessment using electronic communications, and 
(b) satisfies the conditions specified in any direction given by the Board under paragraph (2). 


(2) The Board may give a direction specifying any or all of the following conditions— 


(a) a condition that the year of assessment for which the return is to be rendered is one 
specified in the direction; ‘ea 

(b) a condition specifying the form of electronic communication by which the return i is to be 
rendered, 

(c) a condition that the employer by whom the return is to be rendered is one who’ is 
authorised to use the form of electronic communication specified in the direction, 

(d) a condition that at least one of the payments made by the employer under regulation 40 or 
41 of the Employments Regulations in the year of assessment concerned i is J using one of 
the forms of electronic payment specified in the direction, bs nivel svitnsonl) 
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(e) a condition that the return is rendered by the employer, or by an agent of the employer 
authorised to render the return, using the form of electronic communication specified in the 
direction, 
(f) a condition that, where the return is rendered by the employer’s agent on the employer’s 
behalf— 


(i) the employer has registered online to use the form of electronic communication 
specified in the direction, 

(ii) the employer has used that form of electronic communication to notify the Board of 
his agent’s name and address, and 
(ili) his agent is authorised by him to render the return on his behalf and to use that form 
of electronic communication, 


(g) a condition that the return is rendered not later than the end of the period mentioned in 
regulation 43(1) of the Employments Regulations, 

(h) a condition that each of the payments required to be made by the employer under 
regulation 40 or 41 for the year of assessment concerned is made not later than the end of the 
period mentioned in regulation 40(1) or, as the case may be, regulation 41(1). 


(3) Where an officer of the Board considers that the employer has failed to satisfy one or more of 
the conditions specified in the direction, he may give notice to the employer that the conditions 
are not met or, where the incentive payment has already been authorised or made, notice 
withdrawing the incentive payment. 


(4) Where prior to the giving of a notice under paragraph (3) an incentive payment has already 
been made to the employer, an officer of the Board may recover the amount of the incentive 
payment in accordance with paragraph (5). 


(5) For the purposes of paragraph (4), subsections (1), (4), (5) and (6) of section 30 of the 
Management Act and section 30A of that Act shall apply as if the amount of the incentive 
payment to be recovered were an amount of income tax repaid to a person which ought not to 
have been repaid to him. 


(6) The Board may give a direction relating to appeals against notices under paragraph (3) and 
appeals against assessments made in pursuance of paragraph (5). 


Amendments—!' Word substituted by the Income Tax (Electronic Communications) (Miscellaneous Amendments) Regula- 
tions, SI 2001/1081 reg 22 with effect from 9 April 2001. 


Incentive payment—return of payments of tax credit 


5— (1) The Board shall make an incentive payment in the amount of £50 to any employer 
who— 
(a) pays tax credit to one or more of his employees during a year of assessment, 
(6) in accordance with regulation 6(7) of the Tax Credits (Payment by Employers) Regula- 
tions 1999 records on the certificate contained in a return under regulation 43 of the 
Employments Regulations the total tax credit paid to his employees for that year, 
(c) renders that return using electronic communications, and 
(d) satisfies the conditions specified in any direction given by the Board under paragraph (2). 


(2) The Board may give a direction specifying any or all of the following conditions— 


(a) a condition that the year of assessment for which the return is to be rendered is one 
specified in the direction, 
(b) a condition specifying the form of electronic communication by which the return is to be 
rendered, 
(c) a condition that the employer by whom the return is to be rendered is one who is 
authorised to use the form of electronic communication specified in the direction, 
(d) a condition that the employer satisfies each of the conditions specified in a direction made 
under regulation 4(2) of these Regulations, 
(e) a condition that the employer has paid tax credit in the year of assessment concerned in 
accordance with regulation 6 of the Tax Credits (Payment by Employers) Regulations 1999 
(obligation to pay tax credit on paying emoluments to employees entitled to tax credit). 
(3) Where an officer of the Board considers that the employer has failed to satisfy one or more of 
the conditions specified in the direction, he may give notice to the employer that the conditions 
are not met or, where the incentive payment has already been authorised or made, notice 
withdrawing the incentive payment. 
(4) Where prior to the giving of a notice under paragraph (3) an incentive payment has already 
been made to the employer, an officer of the Board may recover the amount of the incentive 
payment in accordance with paragraph (5). 
(5) For the purposes of paragraph (4), subsections (1), (4), (5) and (6) of section 30 of the 
Management Act and section 30A of that Act shall apply as if the amount of the incentive 
payment to be recovered were an amount of income tax repaid to a person which ought not to 
have been repaid to him. 
(6) The Board may give a direction relating to appeals against notices under paragraph (3) and 
appeals against assessments made in pursuance of paragraph (5). 
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2001/117 
Personal Pension Schemes (Restriction on Discretion to Approve) (Permitted 
Investments) Regulations 2001 


Revocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2001/118 
Personal Pension Schemes (Conversion of Retirement Benefits Schemes) 
Regulations 2001 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2001/119 
Personal Pension Schemes (Transfer Payments) Regulations 2001 


Reyocation—These Regulations lapse by virtue of the coming into force of FA 2004 Part 4 (ss 149-284) with effect from 
6 April 2006. 


2001/253 
Finance Act 1989, Section 178(1), (Appointed Day) Order 2001 


Made by the Treasury under FA 1989 s 178(7) 


WICC soe sete atu nin LE Lee On, 
1 This Order may be cited as the ae. Act 1989, section 178(1), (Appointed Day) Order 2001. 
2— (1) The day appointed for the enactments specified in paragraph (2) for periods beginning on 
or after which section 178(1) of the Finance Act 1989 shall have effect is 7th March 2001. 
(2) The enactments specified are— 
(a) section 71(8A) of the Social Security Administration Act 1992; 


(b) section 69(8A) of the Social Security Administration (Northern Ireland) Act 1992; 
(c) paragraph 8 of Schedule 4 to the Tax Credits Act 1999. 


2001/391 
Investment Trusts (Approval of Accounting Methods for Creditor Relationships) 
Order 2001 


Made by the Treasury under FA 1996 Sch 10 paras 1, 9(1) 


Made . . woe. ee 214 February 2001 
Laid before the House of Commons... . . 14 February 2001 
Comingrinto force iiiip) 06 0, SPCLEI GON alsin ant ZiMaren2oo hk 


Citation, commencement and effect 
1 This Order may be cited as the Investment Trusts (Approval of Accounting Methods for 
Creditor Relationships) Order 2001 and shall come into force on 7th March 2001, but shall have 
effect in relation to accounting periods of investment trusts ending after 31st March 1996. 


Interpretation 
2— (1) In this Order— 


“Chapter II” means Chapter II of Part IV of the Finance Act 1996; 

“creditor relationship” has the same meaning as in section 103(1); 

“investment trust” has the meaning given by section 842 of the Taxes Act; 

“statutory accounts” shall be construed in accordance with section 86(8); 4 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 
(2) References in this Order to a section, or a Schedule, without more, are references to that 
section of, or that Schedule to, the Finance Act 1996. 


Approval of the use of accounting methods 
3 The accounting methods that are approved for use for the creditor relationships of investment 
trusts for the purposes of paragraph 1 of Schedule 10 are— 
(a) the method (“the main method”) contained in a Statement of Recommended Practice 
issued by the Association of Investment Trust Companies bearing the date December 1995 
(“the Statement”), as modified by article 4 of this Order; 
(b) the method contained in the Statement as varied by a Guidance Note issued by that 
Association on 8th January 1997 (“the simple method”), and as modified me article 4. 
Modifications of the main method and the simple method . 
4— (1) The main method and the simple method shall be modified as follows. riyedhicadi 


(2) For paragraph R604 in the Statement there shall be substituted the following seavat aoa 
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“R604 An ITC shall be under an obligation— 
(a) to make proper provision for allocating payments under a creditor relationship to 
accounting periods (and that expression has the same meaning as in sub-section (3) of 
section 85 of the Finance Act 1996, on the assumption that the words ‘loan relationship’ in 
that sub-section were replaced with the words ‘creditor relationship’), and 
(5) not to make any provision (other than provision comprised in authorised arrangements 
for bad debt, within the meaning in section 85(5)(a) of the Finance Act 1996) that gives 
debits by reference to the valuation at different times of any asset representing a creditor 
relationship (within the meaning in section 103(1) of the Finance Act 1996).” 
(3) Paragraph R606 in the Statement shall be omitted. 
(4) In this Order, “the modified main method” and “the modified simple method” mean the 
main method, and the simple method, as so modified, respectively. 


Purposes for which accounting methods are approved 
5— (1) his article has effect for the purpose of determining which of the accounting methods 
approved under article 3 is to be used as respects the creditor relationships of an investment 
trust. 
(2) The same method shall be used as respects all creditor relationships of an investment trust 
for any single accounting period. 
(3) The modified main method shall be used for any accounting period where— 
(a) the investment trust uses the main method or the modified main method for the purposes 
of its statutory accounts for that accounting period; 
(b) the investment trust has in an earlier accounting period (not being an accounting period 
described in paragraph (4)) used the modified main method as an authorised accounting 
method for the purposes of Chapter I; or 
(c) the investment trust has, at any time during the accounting period referred to in the words 
preceding sub-paragraph (a), held— 
(i) a relevant discounted security within the meaning of Schedule 13; or 
(ii) a security to which section 717 of the Taxes Act applies. 
(4) The accounting period described in this paragraph is one— 
(a) which ended before the coming into force of this Order; and 
(6) during which the investment trust did not at any time hold any of the securities referred to 
in paragraph (3)(c)(i) or (ii). 


2001/1122 
Capital Gains Tax (Gilt-edged Securities) Order 2001 


Made by the Treasury under TCGA 1992 Sch 9, para 1 


VMCUCUN wet er Roe. Ba el ht Hot te ty tee OCR 
1 This Order may be cited as the Capital Gains Tax (Gilt-edged Securities) Order 2001. 
2 The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 
FLOATING RATE TREASURY STOCK 2001 


7% Treasury Stock 2002 
62% Treasury Stock 2003 
5% Treasury Stock 2004 
TV4% Treasury Stock 2007 
53/4Y% Treasury Stock 2009 
8% Treasury Stock 2021 
6% Treasury Stock 2028 
4AV4% Treasury Stock 2032. 
2001/1123 
Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
Regulations 2001 
Made by the Treasury under TA 1988 Sch 6, paras 5E, 8 
aaa ON) OK AA RI CGN, aR ee Sl March 2001 
Laid before the House of Commons... . . . . «22 March 2001 


Coming into force . . . . 12 April 2001 


Commentary—Simon’s Taxes E4.626A. 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Income Tax (Car Benefits) (Reduction of Value of 
Appropriate Percentage) Regulations 2001 and shall come into force on 12th April 2001. 


SIS 


2001/1123 reg 1 Statutory Instruments 10436 


(2) These Regulations have effect for the year 2002-03 and subsequent years of ‘assessment. 


; Interpretation 
2 In these Regulations 
“bi-fuel car” means a car which is capable of being propelled by petrol and road'fuel gas; 
[“bioethanol” has the meaning given in section 2AB of the pacts Oil Duties 
Act 1979;|! 
“diesel” means any diesel fuel within the definition in Article 2 of Directive 98/T0/EC; 
“Directive 98/70/EC” means Directive 98/70/EC of the European Parliament and of the 
Council relating to the quality of petrol and diesel fuels and amending Council; Directive 
93/\2/BEC; 
Selle! of means the Income Tax (Earnings and Pensions) Act 2003;]! 
“petrol” has the meaning given by Article 2 of Directive 98/70/EC; 
oe fuel gas” has the meaning given by section 165A B(3) of the Income and Corporation 
Taxes Act 1988; 
“Schedule 6” means Schedule 6 to the Income and Corporation Taxes Act 1988; 

“the value of the appropriate percentage” means the value of the appropriate percentage as 
determined in accordance with paragraphs 2 to 5D of Schedule 6; ? 
{(“unleaded petrol” has the meaning given in section 1(3C) of the Hydrocarbon Oil Duties 

Act 1979.]!, 
Amendments—! Definitions of “bioethanol”, “ITEPA” and “unleaded petrol” inserted, in definition of “road fuel gas” 
words “section 171(1) of ITEPA” substituted for words “section 168A B(3) of the Income Tax and Corporation Taxes 
Act 198%”, in definition of “the value of the appropriate percentage” words “sections 133 to 142 of ITEPA” substituted 


for words “paragraphs 2 to 5D of Schedule 6”, by the Income Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) (Amendment) Regulations, SI 2007/3068 regs 2, 3 with effect from 6 April 2008: SI 2007/3068 reg 1. 


Prescribed reduction of value of appropriate percentage ~ cars propelled solely by diesel 

3— (1) In the circumstances prescribed by paragraph (2) the value of the appropriate percentage 
shall be reduced by the amount prescribed by paragraph (3). 
(2) The circumstances prescribed by this paragraph are circumstances where the car— 

(a) is first registered on or after Ist January 1998, 

(b) is propelled solely by diesel, and 

(c) has been type-approved to the emission limit values set out in row B of the table in 

section 5.3.1.4 of Annex I to Council Directive 70/220/EEC as amended. 
(3) The amount prescribed is the percentage amount by which the appropriate percentage for the 
year ascertained in accordance with paragraphs 2 to 5C of Schedule 6 is increased by virtue of 
paragraph 5D of that Schedule. 


Commentary— Simon's Taxes 04.626A; 

Amendment—By virtue of the Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) (Amendment) 
Regulations, SI 2005/2209 rep 2(1), (2), this regulation ceased to have effect in respect of any car registered on or after 
| January 2006, Those regulations came into force on 6 April 2006. 


Prescribed reduction of value of appropriate percentage-electrically propelled cars 
~ (1) In the circumstances prescribed by paragraph (2) the value of the appropriate pereentage 

shall be reduced by the amount prescribed by paragraph (3). 
(2) The circumstances prescribed by this paragraph are circumstances where the car 

(a) is first registered on or after Ist January 1998, and 

(b) is an electrically propelled vehicle for the purposes of [section 140 of ITEPA]!. 
(3) The amount prescribed by this paragraph is 6% 
Commentary—Simon's Taxes 04.626A, 


Amendments! Words in para (2)(b) substituted by the Income ‘Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) (Amendment) Regulations, S! 2007/3068 regs 2, 4 with effect from 6 April 2008. 


Prescribed reduction of value of appropriate percentage ~ hybrid cars capable of heii propelled 
by electricity and petrol. 
5— (1) In the circumstances prescribed by paragraph (2) the value of the appropriate percentage 
shall be reduced by the amount prescribed by paragraph (3). 
(2) The circumstances preseribed by this paragraph are circumstances Where'the cars" 
(a) is first registered on or after Ist January 1998, and = 


(b) is capable of being propelled by electricity and petrol. dobsM 
(3) The amount prescribed by this paragraph shall be [3%]!. sow bh 
Commentary—Simon's Taxes #46264. it ols bid 


Amendment—! Words in para (3) substituted by the Income Tax (Car Benefits (Reducti of Appropriate 
Pe teat tant (hmendenaney Ra iations St 2008/2209 reg 2(1), (3) with effeet its) 6 April 2! 98 fu hae ARPR 
MM Gm bates Mie Sioinemno D> 
Prescribed reduction of value of appropriate percentage — cars propelled solely by road fuel gas 
and bi-fuel cars to which [section 137 of ITEPA ? applies 
6 (1) In the circumstances prescribed by paragraph (2) the value of the appropriate percentage 
shall be reduced by the amount prescribed by paragraph (3). 00 0 
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(2) The circumstances prescribed by this paragraph are circumstances where the car— 


(a) is first registered on or after lst January 1998 and is propelled solely by road fuel gas, or 
(b) is a bi-fuel car to which [section 137 of ITEPA]? applies. 


(3) The amount prescribed by this paragraph shall be [2%]'. 


Commentary—Simon’s Taxes E4.626A. 

Amendment—!' Words in para (3) substituted by the Income Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) (Amendment) Regulations, SI 2005/2209 reg 2(1), (4) with effect from 6 April 2006. 

2 In para (2), and heading, words substituted by the Income Tax (Car Benefits) (Reduction of Value of Appropriate 
Percentage) (Amendment) Regulations, SI 2007/3068 regs 2, 5 with effect from 6 April 2008. 


[Prescribed reduction of value of appropriate percentage — cars capable of running on bioethanol 


6A— (1) In the circumstances prescribed by paragraph (2) the value of the appropriate 
percentage shall be reduced by the amount prescribed by paragraph (3). 


(2) The circumstances prescribed by this paragraph are circumstances where the car— 


; (a) is first registered on or after Ist January 1998, and 
(6) 1s constructed so as to be capable of being propelled by— 


(i) bioethanol, or 
(ii) a mixture of bioethanol and unleaded petrol, if the proportion of bioethanol by 
volume is at least, 85%. 


(3) The amount prescribed by this paragraph is 2%.]! 


Amendments—'! Regulation 6A inserted by the Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
(Amendment) Regulations, SI 2007/3068 regs 2, 6 with effect from 6 April 2008: SI 2007/3068 reg 1. 


Prescribed reduction of value of appropriate percentage — bi-fuel cars to which paragraph 5 of 
Schedule 6 does not apply 


Y fess 


Amendment—This paragraph revoked by the Income Tax (Car Benefits) (Reduction of Value of Appropriate Percentage) 
(Amendment) Regulations, SI 2005/2209 reg 2(1), (5) with effect from 6 April 2006. 


Amendment to the Income Tax (Replacement Cars) Regulations 1994 
8 (Amended ST 1994/778; revoked by ITEPA 2003 s 724, Sch 8) 


2001/1156 
Double Taxation Relief (Taxes on Income) (Underlying Tax on Dividends and Dual 
Resident Companies) Regulations 2001 


Made by the Treasury under TA 1988 s 801(2A)(b) 


VIC Cent ennn Seer nnreen ie meee nt as cere YO VEITCH OUT 
Laid before the House of Commons. . . . . . . .26 March 2001 
ADE WARE TID OTT En Te SUT OAUIM 


Citation, commencement and application 


1— (1) These Regulations may be cited as the Double Taxation Relief (Taxes on Income) 
(Underlying Tax on Dividends and Dual Resident Companies) Regulations 2001. 

(2) These Regulations shall come into force on 31st March 2001 and shall apply in relation to 
any claim for an allowance by way of credit made on or after that date in respect of a dividend 
paid by an overseas company to a company resident in the United Kingdom, unless the dividend 
was paid before that date. 


Interpretation 


2 In these Regulations— 
“the Act” means the Income and Corporation Taxes Act 1988, and a reference to a numbered 
section is a reference to the section of the Act which is so numbered; 
“dual resident company” means a company which is liable, by reason of its domicile, residence 
or place of management or of incorporation, or other similar criterion, to tax in two or more 

» territories; «- 

» “overseas company” has the meaning given in section 801(1) (dividends paid between related 
companies—relief for UK and third country taxes); and 
“third company” means the company referred to as such in section 801(2). 


. ce qren 91 dditiontl cases prescribed for the purposes of section 801(2) of the Act 

3— (1) The cases specified in paragraphs (2) and (3) are prescribed for the purposes of 
section 801(2) (cases where the overseas company receives a dividend from a related third 
company and in respect of which relief allowable for underlying tax is subject to a restriction 
under section 799(1)()). mB WIe 
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(2) The case specified in this paragraph is that the overseas company is a dual resident company 
as respects an accounting period and, although resident in the same territory as the third 
company 
(a) it is treated for the purposes of Chapter IV of Part XVII of the Act (tax avoidance— 
controlled foreign companies) as resident in a different territory; or 
(h) it would be so treated in accordance with paragraphs (a) to (c) of subsection (3) of 
section 749 (residence of controlled foreign companies) if that subsection applied to it. 
(3) The case specified in this paragraph is that the third company is a dual resident company as 
respects an accounting period and although resident in the same territory as the overseas 
company 
(a) it is treated for the purposes of Chapter IV of Part XVII of the Act as resident in a 
different territory; or 
(b) it would be so treated in accordance with paragraphs (a) to (c) of subsection (3) of 
section 749 if that subsection applied to it. 


2001/1163 
Double Taxation Relief (Surrender of Relievable Tax Within a Group) 
Regulations 2001 


Made by the Commissioners of Inland Revenue under TA 1988 s 806H 


Made . . nue sa iehap tai? same te 
Laid before the House of Commons... . . . . «26 March 2001 
Coming into force"<060 6 a. a a a, Fe 


Citation, commencement and effect 


I1— (1) These Regulations may be cited as the Double Taxation Relief (Surrender of Relievable 
Tax Within a Group) Regulations 2001 and shall come into force on 31st March 2001. 

(2) These Regulations shall have effect in relation to any claim made on or after 31st March 2001 
for the surrender of an amount of EUFT arising in respect of a dividend falling within 
section 806A(2) that is paid by a company resident outside the United Kingdom to a company 
resident in the United Kingdom, unless the dividend was paid before that date. 


Interpretation 
2— (1) In these Regulations 
“EUFT” means eligible unrelieved foreign tax; 
“group” shall be construed in accordance with subsection (3)(a) of section 413, read with 
subsections (4), (5) and (7) of that section; 
“the Taxes Act” means the Income and Corporation Taxes Act 1988. 
(2) In these Regulations the following expressions have the meanings given by section 413(2)— 
“claimant company”; 
“company”; 
“group relief”; 
“surrendering company”. 
(3) In these Regulations references to a section, without more, are to that section of the Taxes 
Act. 


Introductory 


3 These Regulations make provision for, and in connection with, allowing a company which is a 
member of a group to surrender an amount of EUFT arising to it in an AAR HE period to 
another company which is a member of the same group. 


Amount of EUFT available for surrender 


4— (1) Subject to paragraph (2), the amount of EUFT arising in an accounting period in the 
cases set out in sections 806A and 806B that may be surrendered by the surrendering company 
to a claimant company must not exceed the amount (if any) that remains (“the remaining 
amount”) after the surrendering company has fully utilised in accordance witbot the relevant 
provisions of sections 806D to 806G the EUFT arising in that accounting period. . 
(2) For the purposes of paragraph (1), where the surrendering company chooses 19 to utilise 
section 806D(4)(c) or (5)(c) (carry back provision), the remaining amount shall be computed in 
accordance with that paragraph as if the surrendering tem, had) in fact ss anti that 
provision. {GOO EQMO2 Lilt 
(3) Where the surrendering company carries on life assurance iis ee the Soticgrsiders share 
of the amount of EUFT attributable to BLAGGAB may not be surrendered to another Saad 
in the group. Hioorpe (psempogd Viel pce 
(4) Where— vor ca@eesod (2/108 noitose 
(a) an amount of EUFT is surrendered to a claimant company, atte jie BH DipeC OREO 
(b) the claimant company carries on life assurance business, (( (DRO. moteeg t9baw 
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the amount surrendered may not be set against the policy holders’ share of the corporation tax 
attributable [by virtue of section 797(1)]' to any single dividend referable [by virtue of 
section 432A]! to the claimant company’s BLAGAB. 


(5) In this regulation— 
1. 


“BLAGAB” means basic life assurance and general annuity business [within the meaning 
given by section 431F]!; 

[“the policy holders’ share of the amount of EUFT attributable to BLAGAB” means the 
relevant fraction of— 


(a) where all of the company’s long-term business within the meaning given by sec- 
tion 431(2) is BLAGAB, the whole of the amount of EUFT; 
(>) in any other case, so much of the amount of EUFT as is attributable to BLAGAB by 
virtue of section 804B(3) or (4); 
“the policy holders’ share of the corporation tax attributable to any single dividend referable 
to the claimant company’s BLAGAB” means the relevant fraction of that tax; 
“the relevant fraction” means the fraction arrived at by dividing— 
(a) the policy holders’ share of the company’s relevant profits for the relevant accounting 
period, by 
(b) the company’s BLAGAB profits for that period, and, for the purposes of this definition, 
“the policy holders’ share of the company’s relevant profits” shall be construed in 
accordance with sections 88(3) and 89 of the Finance Act 1989 and “the company’s 
BLAGAB profits” shall be construed in accordance with [section 431(2YB) of the 
Income and Corporation Taxes Act 1988]?;]! 
“the relevant provisions of sections 806D to 806G” means all provisions of those sections 
other than section 806D(4)(4) and (5)(4) (carry forward provision); 
“single dividend” has the meaning given by section 806E(6). 

Amendments—' Words in paras (4), (5) inserted, in para (5), definitions substituted, and definition of attributable repealed, 
by the Double Taxation Relief (Surrender of Relievable Tax Within a Group) (Amendment) Regulations, SI 2003/1829 
with effect for distributions made after 8 April 2003 in accounting periods ending after 6 August 2003. 

2 In para (5), words in definition of “the relevant fraction” substituted for words “section 89(1B) of that Act”, by the 


Double Taxation Relief (Surrender of Relievable Tax Within a Group) (Amendment) Regulations, SI 2008/2681 reg 2 
with effect in relation to accounting periods beginning on or after | January 2008 and ending after 30 October 2008. 


Claiming of EUFT 
5— (1) The claimant company may claim the whole or part of the amount of EUFT available 
for surrender in accordance with regulation 4. 


(2) The amount of EUFT claimed by the claimant company may be utilised by the claimant 
company in accordance with the provisions of sections 806D to 806G. 


Accounting periods of surrendering company and claimant company 


6— (1) The surrendering company and the claimant company must be members of the same 
group throughout the accounting period of the surrendering company in which the amount of 
EUFT available for surrender arises. 
(2) Where the accounting period of the surrendering company in which the amount of EUFT 
available for surrender arises and the accounting period of the claimant company are not 
coterminous— 
(a) the amount of EUFT arising in that accounting period of the surrendering company 
which is surrendered to the claimant company in accordance with regulations 4 and 5 shall be 
treated as if it arose on a dividend received by the claimant company, and 
(b) that dividend shall be treated as arising in that one of the claimant company’s accounting 
periods in which falls the last day of the accounting period of the surrendering company in 
which the amount of EUFT surrendered arises. 


Calculation of Schedule D Case V income when EUFT claimed 
7 An amount of EUFT that is utilised by the claimant company in accordance with the 


provisions of sections 806D to 806G shall not be taken into account as underlying tax under 
section 795(2)(b) in computing the amount of income of the claimant company. 


Form of claim and withdrawal of claim 
8— (1) The like provisions as those contained in Part VIII of Schedule 18 to the Finance 
Act 1998 (“Schedule 18”) and listed below shall have effect, with necessary modifications, in 
relation to claims for amounts of EUFT available for surrender as they have effect in relation to 
claims for group relief. 
(2) Those provisions of Schedule 18 are paragraphs 67, 68, 70(1), (3) and (4), 71, 72(1) and (4), 
73, 75, 75A and 76. 
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Time limit for claims 


9— (1) A claim for the whole or part of the amount of EUFT available for surrender in an 
accounting period of the surrendering company may only be made or withdrawn before the 
expiration of— 

(a) six years after the expiration of that accounting period or, if later, 

(b) one year after the end of the accounting period in which the foreign tax in question is 

paid. 
(2) The time limits otherwise applicable to amendment of a company tax return under the 
Corporation Tax Acts do not apply to an amendment to the extent that it makes or withdraws a 
claim for the surrender of an amount of EUFT in accordance with these Regulations within the 
time allowed under paragraph (1). 


Miscellaneous provisions 


10— (1) The like provisions as those contained in Chapter IV of Part X of the Taxes Act 
(“Chapter IV”) and listed below shall have effect, with necessary modifications, in relation to 
claims for amounts of EUFT available for surrender as they have effect in relation to claims for 
group relief. 

(2) Those provisions of Chapter IV are sections 402(1), (2), (5) and (6), ...! 410(1), (4) and (5) te 
(7) and 411(1). : 


Amendments—!' Figure revoked by the Double Taxation Relief (Surrender of Relievable Tax Within a Group) (Amend: 
ment) Regulations, SI 2001/3873 with effect from 5 December 2001. 


2001/1304 
General Commissioners of Income Tax (Costs) Regulations 2001 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 2 
para Il. 


Citation and commencement 


1 These Regulations may be cited as the General Commissioners of Income Tax (Costs) 
Regulations 2001 and shall come into force on the second day after the day on which the 
Regulations are made. 

Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and savings provisions .in Sch 3 
para 11. 


Interpretation 
2 In these Regulations 


“claim” means a claim for costs made by the receiving party; 

“costs judge” means in England and Wales a taxing master of the Supreme Court, and in 
Northern Ireland the Master (Taxing Office); 

“order” means an order of the court made under section 2A(3) of the Taxes Managemen: 
Act 1970 that the Lord Chancellor make a payment in respect of the costs of a person in the 
proceedings; 

“proceedings means proceedings in respect of any act or omission of a General ‘Commissioner ir 
the execution (or purported execution) of his duty as a General Commissionate 

“receiving party” means the person in whose favour the order is made; 

“Supreme Court Costs Office” shall be construed, in relation to Northern Ireland, as the ligsins 
Office of the Supreme Court of Northern Ireland. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order. 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and oe promisipns in Sch 3 
para 11. B of 


The payment of costs by the Lord Chancellor 
3 No order shall be made under section 2A(3) of the Taxes Management. Act I 970 g favour of— 
(a) a public authority; or ‘da 
(b) a person acting— 
(i) on behalf of a public authority, or 
(ii) in his capacity as an official appointed by a public authority. 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order. 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and sayjnes, provisions in Sch 3 
para 11. twat 
: (EA one 


OM1f 101 é@ nisl © iJ 


Determination of costs silgt quoTg, 10! 


4 Where the court makes an order, the amount of costs payable by the Lord Chancellor shall be 
determined in accordance with these Regulations. AT bagAeeuetet ‘ 


DOB d 


» 
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Reyocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI ar art 3, Sch 2 para 187(m) with effect from I April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Court order and determination of costs by the court 
5— (J) Except as provided for in paragraph (2), when making the order the court shall— 


(a) determine such an amount as it considers sufficient reasonably to compensate the receiving 
party for any costs properly incurred by him in the proceedings, and 
(b) specify that amount in the order. 


(2) The amount of costs shall be determined by a costs judge in accordance with regulations 6 and 7 
where— 


(a) the hearing has lasted more than one day or there is insufficient time for the court to 
determine the costs on the day of the hearing, or 

(b) the court considers that there is other good reason for the costs judge to determine the 
amount of costs. 


(3) The court shall serve the order on the receiving party and on the Lord Chancellor together with, 
where paragraph (2) applies, notification that costs will be determined by a costs judge. 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 


Determination of costs by a costs judge 
6— (1) Where the amount of costs is to be determined by a costs judge, the receiving party shall, no 
later than three months from (but excluding) the date on which the order was made, file his claim 


and a copy of the order in the Supreme Court Costs Office and serve.a copy of the claim on the 
Lord Chancellor. 


(2) On the application of the receiving party to the Supreme Court Costs Office, the costs judge 
may, in exceptional circumstances, extend the period of three months. 


(3) A claim shall— 


(a) summarise the items of work done by a legal representative or the receiving party as a litigant 
in person, as appropriate; 

(b) state, where appropriate, the dates on which items of work were done, the time taken and the 
sums Claimed; and 

(c) specify any disbursements claimed, including counsel's fees, the circumstances in which they 
were incurred and the amounts claimed in respect of them, 


and shall be accompanied by receipts or other evidence of the receiving party's payment of the costs 
claimed, and any receipts or other documents in support of any disbursements claimed. 


(4) If the receiving party wishes to draw any special circumstances to the attention of the costs 
judge, he shall specify those circumstances in his claim. 


(5) If the Lord Chancellor wishes to make any written representations in respect of the claim he 

shall, no later than one month from (but excluding) the date on which the Lord Chancellor received 

the claim from the receiving party, file any written representations at the Supreme Court Costs 

Office and serve a copy of them on the receiving party. 

(6) The costs judge may make directions in respect of — 

(a) the claim; 

(b) any written representations; 

(c) the filing and serving of any further particulars or documents, and 
(d) ensuring that the determination of costs is dealt with justly, 

(7) Where the costs judge considers it appropriate, the claim shall be listed for a hearing before him, 

and the Supreme Court Costs Office shall serve on the receiving party and on the Lord Chancellor 

notification of the place, date and time of the hearing. 

Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 3 
para 11. 

7— (1) The costs judge shall consider the claim and shall allow such costs in respect of - 


(a) such work as appears to him to have been actually and reasonably done; and 
(b) such disbursements as appear to him to have been actually and reasonably incurred, 


as he considers sufficient reasonably to compensate the receiving party for any expenses properly 
incurred by him in the proceedings. ) 

(2) In determining costs under paragraph (1) the costs judge shall take into account all the relevant 
circumstances of the case including the nature, importance, complexity or difficulty of the work and 
the time involved. 

(3) When determining costs for the purposes of this regulation, there shall be allowed a reasonable 
amount in respect of all costs reasonably incurred and any doubts which the costs judge may have as 
to whether the costs were reasonably incurred or were reasonable in amount shall be resolved against 
the receiving party. 
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(4) When the costs judge has determined the amount of costs payable to the receiving party, tl 
Supreme Court Costs Office shall notify the receiving party and the Lord Chancellor of the amout 
of costs payable. 

Revocation—These Berens revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Ord 


SI 2009/56 art 3, Sch 2 para 187(m) with effect from 1 April 2009, subject to transitional and savings provisions in Sch 
para 11. 


2001/1757 
General Insurance Reserves (Tax) Regulations 2001 


Made by the Commissioners of Inland Revenue under FA 2000 s 107. 


Made... » 4: Neal sega eyed J4ep2Gor 
Laid before the House of Commons ayicwakadee (oes May 2001 
Coming, into forces sar soap ance acti. bs Sead Yous 49sia2007 


Citation, commencement and effect 


1 These Regulations may be cited as the General Insurance Reserves (Tax) Regulations 2001 an 
shall come into force on 29th May 2001, and shall have effect for periods of account of gener, 
insurers— 

(a) beginning on or after | January 2001, and 

(b) ending on or after 29th May 2001. 


Interpretation 


“controlled foreign company” has the meaning in Chapter IV of Part XVII of the Income ar 
Corporation Taxes Act 1988 (“the Taxes Act”); 
[““corporate general insurer” means a general insurer which is a company;]! 
“Schedule 9A” means Schedule 9A to the Companies Act 1985; 
“section 107” means section 107 of the Finance Act 2000; 
other references to a section, without more, are to that section of the Taxes Act; and 
“statutory accounts”, in relation to a company other than an underwriting member, has tl 
meaning given by section 86(8)(a) and (c) to (e) of the Finance Act 1996. 
(2) References to a company being connected with another company shall be construed ; 
accordance with section 839(5) to (7). 


[(3) In these Regulations a reference to a numbered Rule is a reference to the Rule in regulation 
bearing that number.]! 


Amendments—! In para (1), definition of “corporate general insurer” inserted, and para (3) inserted, by the Gener 
Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 regs 3, 4 with effect from 5 December 2003. 


Recalculation of technical provisions for the purposes of section 107 


3— (1) This regulation and regulation 4 apply for determining for the purposes of section 1 
whether an amount representing the whole or part of the technical provisions made and take 
into account in computing for tax purposes the profits of a general insurer other than a 
underwriting member (see regulation 7(2)) for a period of account was excessive or insufficien 
and the amount of the excess or deficiency. 


(2) In the following provisions of this regulation and regulation 4— 


“the balance sheet date” means the end of the earlier period of account (as the latt 
expression is defined in paragraph (3)); 

“the recalculation date” means the end of the later period of account (as the latter expressio 
is defined in paragraph (3)); 

[“relevant transaction” means any disposal or acquisition (in whole or in part)of the rights « 
liabilities of— 
(a) a corporate general insurer under a contract of insurance; or 
(b) a reinsurer under a contract of reinsurance;]! 


and 
“taken into account” means taken into account in computing for tax pei the profits « 
the general insurer’s trade for the relevant period of account; 


and expressions which are used in Schedule 9A have the same meanings as in that Schedule. 


(3) As at the end of each period of account which begins on or after 1 January 2001 (and tl 
period which is relevant to the calculation in question is referred to as “the later period « 
account”), recalculate the provisions for claims outstanding made and taken into. account fo 
each earlier period of account which— sy) SAY XO 

(a) began on or after 1 January 2000, . Ay" 

(b) . 1 lit 
separately for each such period (and the earlier period which is relevant to pa Feet shines 
question is referred to as “the earlier period of account”). The recalculation shall be made i 
accordance with the following rules. 0, VNWISI9T 96 
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Rule 1 


1.1. Subject to regulation 5, the calculation under Rules 2 to 9 shall be carried out in sterling, 
and the sterling discount rate in paragraph (a) of Rule 5.4. shall apply. 


Rule 2 


2.1. Find out the amount of the provisions for claims outstanding made and taken into account 
for the earlier period of account which— 


[(a) where the earlier period of account is the general insurer’s first period of account which 
began on or after Ist January 2000, were provisions made and taken into account for that 
period, and]! 

(b) in any other case, [were provisions]' made and taken into account for that period for 
liabilities which (according to their treatment in the statutory accounts of the general insurer) 
arose in respect of that period. 


2.2. The result of this Rule is referred to as “the original provisions for the earlier period of 
account”. 


Rule 3 


3.1. In relation to the original provisions for the earlier period of account, find out (subject to 
Rule 4) the cost of settling the liabilities to which the provisions relate, including the amount 
»f{— 
(a) claims paid (gross amount, less reinsurer’s share), between the balance sheet date and the 
recalculation date, (calculated in accordance with Note 4 on the profit and loss account 
format in section B of Chapter I of Part I of Schedule 9A, but as if the references to the 
addition and deduction of provisions for claims were omitted), 
(6b) bonuses and rebates (if any), net of reinsurance (calculated in accordance with Note 5 on 
that profit and loss account format), 
(c) premiums (if any) paid, or treated as paid, between the balance sheet date and the 
recalculation date, under a reinsurance to close contract[, qualifying contract or relevant 
transaction]', and 
(d) provisions (if any) for claims outstanding, net of reinsurance, which are carried forward as 
at the recalculation date (calculated in accordance with paragraphs 43 and 47 of Sched- 
ule 9A), and which are taken into account for the later period of account. 


3.2. Any such payment, bonus, rebate, deemed payment or provision is referred to in Rule 5 
except in paragraph (a) of Rule 5.2.) as a “liability”. 


Rule 4 
4.1 This Rule applies where either Rule 4.1A or 4.1B is satisfied.]} 
4.1A This Rule is satisfied if— 
(a) on or after Ist January 2004 a corporate general insurer enters into a qualifying contract, 
other than a reinsurance to close contract, with another person (“the reinsurer”) and— 
(i) the corporate general insurer and the reinsurer are connected companies; or 
(ii) the qualifying contract is, or forms part of, a transaction, as a result of which a 
company connected with the corporate general insurer (“the connected company’) directly 
or indirectly agrees to meet a liability of the corporate general insurer or any further 
liability representing that liability, through any number of such agreements (“the replace- 
ment agreements”); and 
(b) Rule 4.1C applies.]! 
4.1B This Rule is satisfied if— 
(a) on or after Ist January 2004, as a result of — 
(i) a relevant transaction between a corporate general insurer and a company with which 
it is connected (“a connected company”), or 
(ii) a series of transactions having the same effect as a relevant transaction between a 
corporate general insurer and a connected company, 
the connected company directly or indirectly replaces the corporate general insurer as a party 
to a contract of insurance including by way of novation; and 
(b) Rule 4.1C applies.]! 
4.1C This Rule applies if the person assuming the liabilities— 
(a) is not within the charge to corporation tax in respect of income arising from the 
qualifying contract or the relevant replacement agreement, assuming there were such income; 
and 
(b) is not a controlled foreign company in relation to which— 
(i) an apportionment under section 747(3) falls to be made regarding, or 
(ii) section 748(1)(a) applies to, 
the accounting period in which the qualifying contract is made. 
This is subject to the following qualification. 
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This Rule applies only to the extent that the qualifying contract reinsures liabilities representec 
in technical provisions which the corporate general insurer has previously taken into account. 


In this Rule “the person assuming the liabilities” means, as the case requires, the reinsure: 
referred to in Rule 4.1A(q) or the connected company referred to in Rule 4.1 A(a)(ii).]' 


4.2. Where, or to the extent that, this Rule applies, the qualifying contract [or the relevan 
transaction]! shall be ignored for the purposes of Rule 3, and accordingly— 


(a) premiums paid under that contract [or that transaction]! shall be ignored for the purpose: 
of paragraph (c) of Rule 3.1, and 

(b) the claims paid, bonuses and rebates and provisions for claims for the purposes o 
paragraphs (a), (b) and (d) of Rule 3.1. shall be calculated without deduction for reinsurance 
so that each such liability shall be calculated gross. 


Rule 5 


5.1. Discount the amount of each liability as defined in Rule 3 to the present value of thé 
liability as at the balance sheet date, by the application of a discount factor, reflecting the tim« 
value of money between the balance sheet date and the date of payment of the liability (th 
period between those dates being referred to as “the discount period”), subject to Rule 5.2. 


5.2. The discount period for any liability shall not extend later than 10 years after— 


(a) the date on which the corresponding liability to which the provisions relate (as referred tc 
in Rule 3.1. in the words preceding paragraph (a)) arose (within the meaning in paragraph (b 
of Rule 2.1.), or 

(b) the end of the general insurer’s first period of account which began on or after 1 January 
2000, 


whichever is the later. 

5.3. It shall be assumed for the purposes of this calculation that the provisions mentioned ir 
paragraph (d) of Rule 3.1. were a single payment made by the general insurer on ths 
recalculation date. 

5.4. The discount rate for the whole of the discount period to be used in calculating the discoun 
factor shall be determined as follows— 


(a) in a case where the sterling discount rate is to apply (see Rule 1), the discount rate shall bs 
found from the formula— 
(A — 2.3 per cent), or nil per cent, whichever is the greater; 

(b) in a case [where the calculations under these Regulations are carried out in Australiar 

dollars, Canadian dollars, euro, Japanese yen, Swiss francs or United States dollars (“thé 

relevant foreign currency”)]', the discount rate shall be found from the formula— 

(A — 2.3 per cent) + (B — C), or nil per cent, whichever is the greater. 

5.5. In this Rule— 
A is the average of the gross redemption yields, expressed as a percentage, applicable to 5—yeai 
British Government Stocks as compiled by the Financial Times, the Institute of Actuaries anc 
the Faculty of Actuaries, which were compiled for each of the first five business days beginnins 
with the day on which the balance sheet date fell or, if that day was not a business day, the firs’ 
business day thereafter; 
B is the London Interbank Offered Rate, in the market which exists between banks in Londor 
for the purpose of borrowing and lending funds and dealing in currencies, at which deposits fo: 
a term of 12 months were offered in the relevant foreign currency on the day on which the 
balance sheet date fell (or if that day was not a business day, the first business day thereafter) a: 
determined by the British Banking Association; and 
C has the same meaning as B, but with the word “sterling” substituted’ for we words “the 
relevant foreign currency”. 
5.6. The discount shall in principle be computed separately foreach liability, save that statistica 
methods may be used where they may be expected to give i ei the: ni result a: 
individual calculations. 
Syl Aggregate the discounted liabilities and the result is referred’ to as the recalculatec 
provisions” for the earlier period of account. (ieqa #196 


Rule 6 ' esilqga Ol 
6.1. Compare the difference between— ti Ti 2sileqs slyA 21 


(a) the original provisions for the earlier mae of account, aT wf an ty fy 
(b) the recalculated provisions for the earlier period of account, h; 1096109 Say tiles 


with a margin for error of 5 per cent of the. recalculated Por for, the earlier period o! 
account. 
a4 2 iJ JOSAITOWIOGGEe (16 (i) 
Relay is (6) 1) abe moiiose (ti) 
7.1. If the amount of the difference does not’ exceed thé margin for‘etror, “thi terete 3 is 
assumed to be nil, for the purposes of that period’s recalculation. Hiot eli ot tosydae es eitT 
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7.2. If the amount of the difference exceeds the margin for error, deduct the margin for error 
from the difference, for the purposes of that period’s recalculation. 
7.3. The result of Rule 7 represents the cumulative excess or deficiency found from the 
recalculation under this regulation— 
(a) in the later period of account, and 
(5) in any periods of account which fell between the earlier period of account and the later 
period of account (“intervening periods”), 


in relation to the same earlier period of account. 


Rule 8 
8.1. Compare— 
(a) the result of Rule 7, with 
(b) the aggregate excess or deficiency found by combining the results of the recalculation 
under this regulation in any intervening periods in relation to [the same earlier period of 
account]!— 
@ peas 
Gii}s.ad 
and find out the adjustment (if any) to the amount mentioned in paragraph (4) above which is 
necessary to make it equal the amount mentioned in paragraph (a) above. If the adjustment is an 
excess, that is the amount of the excess referred to in section 107(2). If the adjustment is a 
deficiency, that is [subject to Rule 8A]! the amount of the deficiency referred to in section 107(3). 
8.2. Where there has been no intervening period (as mentioned in paragraph (b) of Rule 7.3.), or 
the result of paragraph (6) of Rule 8.1. is neither an excess nor a deficiency, the result of Rule 7 
shall be the amount of the excess referred to in section 107(2), or the amount of the deficiency 
referred to in section 107(3), as the case may be. 


! [Rule 8A 
8A.1 This Rule applies if, in respect of the provisions made for the earlier period of account— 


(a) an election has been made under section 107(4) for the earlier period of account in 
question, and 
(b) the result of applying Rule 8 is a deficiency.]! 
[8A.2 Where Rule 8A.1 applies, apply Rules 6 to 8 but, in carrying out the calculation made at 
the end of the later period of account, add to the amount of the original provisions— 
(a) the amount of any losses set off, under section 393 of the Taxes Act (losses other than 
terminal losses of a trade) against the trading income of the company’s general insurance 
business for the period of account for which an election under section 107(4) was made in 
respect of the provisions for the earlier period of account; and 
(6) any amount which remains to be set off against the profits of the company’s general 
insurance business for the period of account for which an election under section 107(4) was 
made in respect of the provisions for the earlier period of account under— 
(i) section 393A of the Taxes Act (trading losses: set off against the profits of the same or 
an earlier accounting period); 
(ii) Chapter 4 of Part 10-of the Taxes Act (group relief); 
(iii) section 83 of, and Schedule 8 to the Finance Act 1996 (non-trading deficit on loan 
relationships); 
(iv) paragraph 35 of Schedule 29 to the Finance Act 2002 (non-trading losses on intangible 
fixed assets); and 
(v) other charges on the income of the company; 
after treating any other profits of the general insurer for the earlier period as being reduced in 
priority to the profits of its general insurance business. 
This is subject to the following qualifications.]' 
[8A.3 The qualifications referred to in Rule 8A.2 are that— 
(a) the total amount added in accordance with it to the provisions for all earlier periods of 
account taken together shall not exceed the sum of the amounts found under paragraphs (a) 
and (b) of that Rule; and 
(b) the adjustment made under that Rule shall not exceed the amount of the technical 
- provisions for the earlier period of account [for which an election under section 107(4) was 
made in respect of the provision for the earlier period]?.]' 
[8A.4 Compare the result of applying Rule 8A.2 with that found before applying it. 
If both the amounts are deficiencies, for the purposes only of Rule 9 the smaller deficiency is the 
amount referred to in section 107(3). 
If the result of applying Rule 8A.2 is an excess— 
(a) it is disregarded for the purposes of section 107(2); and 
(b) the deficiency produced by Rule 8 is disregarded for the purposes of section 107(3),] 
[8A.5. lf any amount mentioned in Rule 8A.2 is amended in accordance with any provision of 
the Taxes Act, the adjustment made under that Rule shall-be amended accordingly.]} 
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Rule 9 


9.1. Interest shall be calculated on the amount of the result of Rule 8, [at the rate or rates 
specified in respect of the period mentioned below]! in Regulation 3ZA(1) of the Taxes (Interest 
Rate) Regulations 1989— 
(a) but as if there were deducted [from the amount of such interest]! corporation tax at the 
rate fixed for companies generally (within the meaning in section 13(1) of the Taxes Act ) for 
the later period of account, and 
(b) save that the rate of interest is a compound rate, with annual rests, 


from the date when corporation tax for the earlier period of account became due and payable 
[until the stop date]!. 


[9.1A Interest shall be calculated on the amount of the result of Rule 8 or 8A (as the case 
requires) in respect of the period— 
(a) beginning with the stop date, and 
(b) ending with the date when corporation tax for the later period of account becomes due 
and payable at the rate specified in regulation 3ZA(1) of the Taxes (Interest Rate) Regula- 
tions 1989, 


but as if there were deducted from the amount of such interest corporation tax at the rate fixed 
for companies generally (within the meaning of section 13(1) of the Taxes Act) for the later 
period of account.]! 


[9.1B In Rules 9.1 and 9.1A the “stop date” is the earlier of — 


(a) the date when corporation tax for the later period of account becomes due and payable; 
and 

(6) the tenth anniversary of the date on which corporation tax for the earlier period of 
account became due and payable. 


Subsection (1) of section 59D of the Taxes Management Act 1970 (day when corporation tax 
due and payable) applies for the purposes of this Rule and Rules 9.1 and 9.1A as it applies for 
the purposes of that section but as if the references in that subsection to an accounting period 
were to a period of account.]! 


9.2. Where the later period of account falls in more than one financial year, the rates of 
corporation tax for those financial years shall be apportioned to the later period of account on 
a daily basis. 

9.3. The amount of interest so calculated is the amount to be treated as a receipt or an expense, 
as the case may be, in accordance with section 107, and is the amount of a receipt or expense, as 
the case may be, referred to, or to be taken into account in a computation of profits and losses 
under, [sections 92 to 92C}? of the Finance Act 1993, in a case where those sections apply. 


Rule 10 


10.1 No amount representing provisions for unearned premiums or provisions for unexpired 

risks shall be determined as excessive or insufficient for the purposes of section 107. 

Amendments—' In para (2), definition of “relevant transaction” inserted; sub-para (3)(b) and word preceding it revoked; in 
Rule 2.1, para (a) substituted, and words in para (b) substituted; words in Rule 3.1 substituted; Rules 4.14.1C 
substituted for Rule 4.1; words in Rules 4.2, 5.4, 8.1 inserted; in Rule 5.4, para (4)(i), (i) revoked; Rules 8A.1 —8A.5, 9.1A, 
9.1B inserted; words in Rule 9 substituted; by the General Insurance Reserves (Tax) (Amendment) Regulations, 
SI 2003/2862 regs 3, 5 with effect from 5 December 2003. 

? In para (3), words in Rule 8A.3(5) inserted, and words in Rule 9.3 substituted, by the General Insurance Reserves (Tax) 
(Amendment) Regulations, SI 2005/3289 regs 2, 3 with effect from 21 December 2005. 


Provisions supplementing regulation 3 


4— (1) Paragraph (2) applies where a general insurer (“the transferor”) transfers the whole or 
part of its general business to another body (“the transferee”) by— 
[(a) a transfer effected under a scheme falling within section 105 of the Financial Services and 
Markets Act 2000, including an excluded scheme falling within Case 2, 3 or 4 of subsection (3) 
of that section, or]! 
[(ab) a scheme which would be an insurance business transfer scheme but for section 105(1)(b) 
of the Financial Services and Markets Act 2000;] 
[(b) a transfer in accordance with an authorisation granted outside the United Kingdom for 
the purposes of Article 12 of Council Directive 92/49/EC on the co-ordination of the laws, 
regulations and administrative provisions relating to direct insurance other than life assurance 
and amending Directives 73/329/EEC and 88/357/EEC,}* 


on or after the date on which these Regulations come into force. 
[(1A) Paragraph (2) also applies where, as a result of — 
(a) a relevant transaction effected after Sth December 2003 between a corporate general 
insurer and another company— 
(i) with which it is connected, and 
(ii) which is within the charge to corporation tax in respect of that ransndtioa or 
(b) a series of transactions having the same effect as a relevant transaction effected after Sth 
December 2003 between two companies which— at) Jo4 goxeT sel 
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(i) have been connected with each other at any time in the course of that series of 
transactions, and 
(ii) are within the charge to corporation tax in respect of the relevant transaction, 


one of those companies directly or indirectly replaces the other as the insurer under a contract of 
insurance, or as the reinsurer under a contract of reinsurance, including (in either case) by way 
of novation.]? 


(2) Where this paragraph applies, the transferor and the transferee shall be treated for the 
purposes of section 107 and regulation 3 as if— 


(a) technical provisions made and taken into account by the transferor, so far as they relate to 
the general business transferred, had been made and taken into account by the transferee, ...? 
[(ab) an election made under section 107(4) by the transferor had been made by the 
transferee; and]? 

(b) any other act or thing mentioned in Rules | to 9 in regulation 3(3) and regulation 5 which 
was done to or by the transferor, so far as it relates to the general business transferred, had 
been done to or by the transferee. 


[(2A) In paragraph (2)(a) “technical provisions made and taken into account by the transferor” 
means, in relation to a period of account in which a transfer of business occurs, the technical 
provisions which would have been made and taken into account had the transferor’s period of 
account ended immediately before the transfer. 


The time at which the technical provisions are treated as made and taken into account by this 
paragraph shall be treated as the end of a period of account for the purposes of regulation 3(3) 
(and an election under section 107(4) may accordingly be made in respect of that period). 


(3) Where Rule 4 in regulation 3(3) would apply but for the condition in [Rule 4.1C/? not being 
satisfied, in a case falling within [Rule 4.1A(a)(i)}? the reinsurer, and in a case falling within 
[Rule 4.1A(a)(ii)]? the connected company (and the relevant person is referred to as “the 
transferee”), and [the corporate general insurer]’, shall be treated for the purposes of section 107 
and regulation 3 as if— 


(a) technical provisions made and taken into account by the [corporate]* general insurer, so 

far as they relate to the liabilities reinsured, had been made and taken into account by the 

transferee, 

(6) premiums paid under the contract were ignored, and 

(c) any other act or thing mentioned in [Rules | to 10}? in regulation 3(3) and regulation 5 
_ which was done to or by the [corporate]* general insurer, so far as it relates to the liabilities 

reinsured, had been done to or by the transferee. 

Amendments—! Sub-para (1)(a) substituted by the Financial Services and Markets Act 2000 (Consequential Amendments) 
(Taxes) Order, SI 2001/3629 art 193(1)(a) with effect from 1 December 2001, immediately after the coming into force of 
the Financial Services and Markets Act 2000 ss 411, 432(1), Sch 20 (and SI 2001/3629 Pts 1 and 2). The amendment has 
effect for any transfer under a scheme falling within the Financial Services and Markets Act 2000 s 105, including an 
excluded scheme falling within Case 2, 3 or 4 of the Financial Services and Markets Act 2000 s 105(3), 

? Para (1)(ab), (b) substituted for para (1)(4); word in para (2)(a) revoked; paras (1A), (2)(ab), (2A) inserted; and words in 
para (3) substituted; by the General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 regs 3, 6 with 
effect from 5 December 2003. 


[Currency accounting and relevant discount rate 


5— (1) Subject to paragraph (3), in respect of a general insurer’s business to which section 92B 
of the Finance Act 1993 applies, any calculation required under these Regulations shall be made 
in the functional currency. 

(2) Subject to paragraph (3), in respect of a general insurer’s business to which section 92C of 
the Finance Act 1993 applies, any calculation required under these Regulations shall be made in 
the accounts currency. 

(3) In respect of any foreign operation, so much of any calculation required under these 
Regulations as relates to that operation shall be made in the currency in which the activities of 
the foreign operation are conducted. 

(4) Where paragraph (3) applies any amount of interest calculated in accordance with these 
Regulations to be treated as a receipt or expense under Rule 9.3 shall be translated into the 
currency in which profits or losses are required to be computed under sections 92 to 92C of the 
Finance Act 1993 by reference to the appropriate exchange rate. 

(5) If the currency determined by paragraphs (1) to (3) to be used in calculations under these 
Regulations is one of the currencies mentioned in paragraph (b) of Rule 5.4, the discount rate to 
be applied to those calculations shall be found in accordance with the formula in that paragraph, 
and in any other case shall be found in accordance with the formula in paragraph (a) of Rule 5.4. 


(6) In this regulation— 
“accounts currency” has the meaning given in section 92C(1) and (2) of the Finance Act 1993; 
“appropriate exchange rate” has the meaning given in section 92D(2) of the Finance Act 1993; 
“foreign operation” means— 


(a) in the case of a general insurer not resident in the United Kingdom, its permanent 
establishment in the United Kingdom, and 
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(b) in any other case, an entity that is a subsidiary, associate, joint venture or branch of a 
general insurer the activities of which are conducted in a currency other than the functional 
currency; 


“functional currency” has the meaning given in section 92E(3) of the Finance Act 1993.]! 


Amendments—! This regulation substituted by the General Insurance Reserves (Tax) (Amendment) Regulations, 
SI 2005/3289 regs 2, 4(1) with effect from 21 December 2005. 
If an election was made before 31 December 2003 under para (1) as it stood immediately before the substitution of this 
regulation made by the General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862, the currency chosen 
under para (5) as it stood before that substitution may continue to be used as it might have been had the substitution 
made by SI 2005/3289 para 4(1) not occurred: SI 2005/3289 reg 4(2). 
Also, the currency determined by this regulation as it stood immediately before the substitution made by SI 2005/3289 
para 4(1) to be used in calculations in respect of part of a general insurer’s business may continue to be used in relation 
to that part of the general insurer’s business as it might have been had the substitution not occurred: SI 2005/3289 
reg 4(3). 
This regulation previously read as follows— 
“Accounting in foreign currencies and relevant discount rates 
5—(1) In respect of that part of a general insurer’s business to which subsection (1) of section 747A of the Taxes Act 
applies, any calculation required under these Regulations shall be made in the same currency as that required to be 
used, for the purposes of Chapter 4 of Part 17 of the Taxes Act, by subsection (2) of that section. 
(2) In respect of that part of a general insurer’s business to which section 93A of the Finance Act 1993 applies, so 
much of any calculation required under these Regulations as relates to business in respect’ of which financial 
statements and records are prepared in the relevant foreign currency (within the meaning of that section) shall be made 
in that currency. 
(3) In respect of that part of a general insurer’s business to which section 93 of the Financé Act 1993 applies— 
(a) any calculation required under these Regulations shall be made in the relevant foreign currency (within the 
meaning of that section); and 
(b) the exchange rate to be used for determining the sterling equivalent of the amount of the receipt or expense 
found under Rule 9.3 is the London closing exchange rate. 
(4) In respect of so much of general insurer’s business as does not fall within the previous provisions of this regulation 
section 94AA of the Finance Act 1993 shall apply to the calculation of an excess or deficiency under regulation 3 as it 
applies to a computation under section 92(1) of that Act. 
(5) If the foreign currency used in the calculations under paragraphs (1) to (3) is one of the currencies mentioned in 
paragraph (6) of Rule 5.4, the discount rate to be applied to those calculations shall be found in accordance with the 
formula in that paragraph, and in any other case shall be found in accordance with the formula in paragraph (a) of 
Rule 5.4.”. 


Excluded descriptions of general insurer 


6— [(1)}? The descriptions of general insurer which are excluded from the operation of 
section 107(1) to (4) are— 


(a) a company which [is in}? insolvent liquidation (within the meaning in section 214(6) of the 
Insolvency Act 1986 (“the Act”) or Article 178(6) of the Insolvency (Northern Ireland) 
Order 1989 (“the Order’’)), where the exclusion takes effect from the date on which it goes into 
liquidation (within the meaning in section 247(2) of the Act or Article 6(2) of the Order); 
(b) a company in relation to which an administration order has been made under ... 
Article 21 of the Order [or a company which is in administration within the meaning of 
Schedule B1 to the Act]!; 

(c) acompany in respect of which a provisional liquidator [is]? appointed under section 135 of 
the Act or Article 115 of the Order; and 

(d) a company in respect of which a relevant arrangement or compromise (within the 
meaning in section 74(2) of the Taxes Act ) [is in force]?. 


[This is subject to the following qualification.]? 


{(2) A general insurer is not excluded from the operation of section 107 by virtue of 
paragraph (1)(c) or (d) unless— 


(a) it is insolvent at the time the provisional liquidator is appointed or the relevant arrange- 
ment or compromise comes into force; or 

(b) in a case falling within paragraph (1)(d), it would be insolvent but for the relevant 
arrangement or compromise coming into force.]? ‘ ; 


Amendments—' In para (1)(b), words revoked ‘and words inserted by the Bnteqpuike Act 2002 ie aRentis Order, 
SI 2003/2096 art 5, Schedule para 78 with effect from 15 September 2003. However, this amendment does not apply in 
any case where a petition for an administration order was presented before 15 September 2003: SI 2003/2096 art 6. 

? Para (1) numbered as such, words in sub-paras (a), (c), (d) thereof substituted, and words inserted; and para (2) inserted, 
by the General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 regs 3, igs with effect. from 5 December 
2003. 


1 


“Technical Brevis in relation to an underwriting member Stes & 
7— (1) “Technical provisions” in relation to an underwriting member and the premium paid or 
treated as paid by him under a reinsurance to close contract means— 5 


(a) where the member is a continuing member, that is, a member not only of the syndicate as 
a member of which he pays, or is treated as paying, the premium (“the reinsured syndicate”) 
but also of the syndicate as a member of which he receives or is treated’as receiving itor part 
of it (“the reinsurer syndicate”), so much of the premium as equalsk—.. ... sisiiqorqqs” 


(i) the amount of the premium which he pays or is treated as paying, Origa frisiot” 
(ii) the amount of the premium which he receives or is treated as receiving, 


whichever is the lesser (subject to sub-paragraph (b)); and tS oft of Snonndétigias 
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(6) where the member is not entitled to participate in the underwriting business of the 
reinsurer syndicate, or his entitlement to participate in either of the reinsured syndicate or the 
reinsurer syndicate is less than 4 per cent of the whole, none of the premium. 

(2) Regulations 3 to 5 shall apply to— 
(a) any premium or part of a premium treated as “technical provisions” by paragraph (1)(a), 
with the modifications to regulation 3(3) contained in paragraphs (3) to [(5)]', and 
(b) any provisions or part of provisions treated as “technical provisions” by paragraph (8), 
with the modifications contained in paragraphs (3), (4), (5)(c) ...! and (7). 


(3) In regulation 3(3) in the words preceding sub-paragraph (a), for the reference to provisions 
for claims outstanding there shall be substituted a reference to technical provisions. 


(4) In Rule 2— 


(a) for the reference to provisions for claims outstanding, there shall be substituted a reference 

to technical provisions, and 

(6) for paragraph (4) of Rule 2.1. there shall be substituted— 
“(b) in any other case, [were provisions]! for liabilities arising directly from the underwrit- 
ing member’s membership of one or more syndicates, whose closing year was the year 
immediately preceding the earlier period of account, but excluding liabilities which the 
member acquired by means of a reinsurance to close contract, the premium for which was 
treated as a technical provision for the same member for that preceding year.”. 


(5) In Rule 3— 


(a) in paragraph (a) “claims paid” shall be construed as a reference to claims paid by the 
member in consequence of. his membership of the reinsurer syndicate or of any further 
syndicate which, directly or indirectly, reinsures the liabilities to which the provisions relate 
under any further reinsurance to close contracts; 
(b) where any claim, bonus, rebate or premium was paid by the member as a member of the 
reinsurer syndicate, the payment shall be treated for the purposes of Rules 3 and 5 as made 
one year later than the date of the actual payment; and 

’ (ce) in Rule 3.1(d) for the reference to provisions for claims outstanding, there shall be 
substituted a reference to provisions made for the unpaid liabilities of the reinsurer syndicate 
where it is an open syndicate. 

(Oye! 

(7) The modification contained in this paragraph is the modification to Rule 3 in para- 

graph (5)(b) omitting the words “as a member of the reinsurer syndicate”. 


(8) “Technical provisions” in relation to an underwriting member and the provisions made for 
the unpaid habilities of an open syndicate of which he is a member means— 
(a) where the member’s entitlement to participate in the underwriting business of the open 
syndicate is equal to or more than 4 per cent of the whole, the share of those provisions which 
corresponds to his proportionate entitlement; and 
(b) in any other case, none of the provisions. 


(9) In determining a member’s entitlement to participate in the business of a syndicate, or share 
of a premium, for the purposes of paragraphs (1) and (8), there shall be attributed to a member 
which is a company any entitlement to participate in the relevant syndicate of any company 
which is connected with the member. 
(10) In a case falling within the provisions of both paragraphs (1) and (9), where— 
(a) there is a change in the entitlement of a company to participate, as between the reinsured 
syndicate and the reinsurer syndicate, such that, ; é; 
(b) the reinsurance to close contract has the same financial effect as if a liability were 
transferred from that company to a company connected with it, 


the provisions of [sub-paragraphs (a), (ab) and (6) of regulation 4(2)]' shall to that extent apply 
as if there were a transfer of business between those companies. 


(11) A syndicate’s managing agent (within the meaning in Chapter III of Part II of the Finance 
Act 1993 ) shall, on request from a member or former member of the syndicate, provide the 
member with the information which he needs, and which is within the agent’s possession or 
power, to make a recalculation under regulation 3 (as applied by paragraph (2)) in relation to his 
proportionate entitlement in the syndicate. 

Amendments—' References in para (2) substituted and revoked; words in paras (4)(b), (10) substituted; para (6) revoked; by 


the General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 regs 3, 9 with effect from 5 December 
2003. 


Elections under section 107(4), or paragraph 4(2) of Schedule 24 to the Taxes Act 


8— [(1) An election by a general insurer for the purposes of section 107(4) or for the purposes of 
paragraph 4(2) of Schedule 24 to the Taxes Act may be made or withdrawn at any time up to 
whichever is the last of the following dates— 

(a) the first anniversary of the filing date for the company tax return of the company making 

the election for the period of account in respect of which the election is made; 

(b) if notice of enquiry is given into that return, 30 days after the enquiry is completed; 
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(c) if, after such an enquiry, the Board amend the return under paragraph 34(2) of Sched- 
ule 18 to the Finance Act 1998, 30 days after the notice of the amendment is issued; and 

(d) if an appeal is brought against such an amendment, 30 days after the date on which the 
appeal is finally determined.]! 


[(1A) Paragraph (1) applies to an underwriting member other than a body corporate with the 
substitution for paragraphs (a) to (¢) of— 
“(a) the first anniversary of 31st January next following the end of the year of assessment 
in which falls the end of the period of account in respect of which the election is made; 
(6) if notice of enquiry is given into the underwriting member’s tax return for that year of 
assessment, 30 days after the enquiry is completed; 
(c) if after such an enquiry the Board amend the return under section 28A of the Taxes 
Management Act 1970, 30 days after the amendment of the return;”.]! 


(2) Where a general insurer delivers a tax return based wholly or partly on accounts drawn up 
using the method described in paragraph 52 of Schedule 9A (which provides for a technical 
provision to be made in the accounts which is later replaced by a provision for estimated claims 
outstanding) the period in [paragraph (1)(a)]' is extended until two years from the date on which 
the provision was replaced. 


(3) Where a general insurer which is a controlled foreign company draws up accounts using a 
method falling within section 755B(2), the period of twenty months mentioned in para- 
graph 4(2) of Schedule 24 to the Taxes Act (elections by a United Kingdom resident company or 
companies) shall be extended until two years immediately following the close of the underwrit- 
ing year (within the meaning in section 754AA(11)). 


[(4) An election under section 107(4) by a controlled foreign company may be communicated, on 
its behalf, by the person or persons resident in the United Kingdom by whom it is controlled to 
the Board.]! 


[(5) An election under section 107(4) shall be made in writing and shall specify— 


(a) the period of account in respect of which the election is made; 

(b) the earlier period or periods of account to which the technical provisions in question 
relate; 

(c) the amount of technical provisions being disclaimed in respect of each such period; and 
(d) the currency in which the technical provisions being disclaimed are expressed.]' 


Amendments—' Paras (1), (1A) substituted for para (1), words in para (2) substituted, and paras (4), (5) inserted; by the 
General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 regs 3,10 with effect from 5 December 2003. 


Generally 


9— For the purposes of any computation under these Regulations any necessary apportion- 
ments shall be made and the method of apportionment adopted shall, subject to the express 
provisions of these Regulations, be just and reasonable. 


[ Modification: companies subject to these Regulations on or after 5th December 2003 
10— (1) Paragraph (2) applies to a company if any of the following Cases applies. 


Case 1 


The company is one to which these Regulations first apply on or after Sth December 2003 by 
reason of its becoming— 


(a) a controlled foreign company on or after that date; or 
(b) subject to corporation tax for the first time on of after that date. 


Case 2 


The company, already being subject to corporation tax in respect of its general insurance 
business, is charged to tax under Case I of Schedule D in respect of that business for the first 
time for a period of account beginning on or after 5th December 2003. 


Case 3 
The company is a controlled foreign company and the first period of account in REAPER of 
which— 
(a) an apportionment falls to be made under section 747(3), or 
(b) section 748(1)(a) applies, 
is a period of account ending on or after Sth December 2003. 


Case 4 


The company is one to which these Regulations apply on Sth December 2003 ih faded only of 
the amendments made by regulation 8 of the General Insurance Reserves a (Amendment) 
Regulations 2003 to regulation 6 of these Regulations. ori? arit 


(2) In the case of a company to which this paragraph applies, repoletiods 2 to 9 of these 
Regulations shall apply as if references to the first earlier period of account were to the period of 
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account preceding that during which the company first becomes subject to these Regulations 
and references to original technical provisions shall be construed accordingly. 


(3) If paragraph (2) applies, an election may be made under section 107(4) in respect of the 

original technical provisions of the period of account preceding that during which the company 

in question first becomes subject to these Regulations.]! 

Modification—Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for Non-resident Insurance 
Companies) (No 2) Regulations 2006, SI 2006/3389, reg 11 (modification of reg 10 in relation to an EEA general insurer). 


Note that SI 2006/3389 is revoked by SI 2008/2646 reg 5 with effect for accounting periods beginning on or after 
28 October 2008. 


Amendments—' This regulation inserted by the General Insurance Reserves (Tax) (Amendment) Regulations, SI 2003/2862 
regs 3,11 with effect from 5 December 2003. 


2001/2541 
Capital Allowances (Energy-saving Plant and Machinery) Order 2001 


Made by the Treasury under CAA 2001 ss 45A(3), (4), 45B(1), 45C(2)(b), (3)(b) and 180A(2) 


Ale are, ON CT CPSC oe ROE, SUBS Y BOF 
Laid before the House of Commons. . . . . . . . . 16 July 2001 
Comingtintonforcenitiag Iigveka® ban” ganswolls Ach adiducust)}2001 


Citation and commencement 


1 This Order may be cited as the Capital Allowances (Energy-saving Plant and Machinery) 
Order 2001 and shall come into force on 7th August 2001. 


Interpretation 
2 In this Order— 


“Capital Allowances Act” means the Capital Allowances Act 2001; 

[“Energy Technology Criteria List” means the list dated 6th July 2009 and issued by the 
Secretary of State for Energy and Climate Change on 6th July 2009; 

“Energy Technology Product List” means the list dated 6th July 2009 and issued by the 
Secretary of State for Energy and Climate Change on 6th July 2009.]! 

Amendments—' Definitions of “Energy Technology Criteria List” and “Energy Technology Product List” substituted by 
the Capital Allowances (Energy-saving Plant and Machinery) (Amendment) Order, SI 2009/1863 arts 2, 3 with effect 
from 4 August 2009. Those definitions previously read as follows— 

* “Energy Technology Criteria List” means the list dated 16th July 2008 and issued by the Secretary of State for the 
Environment, Food and Rural Affairs on 16th July 2008; 

“Energy Technology Product List” means the list dated 16th July 2008 and issued by the Secretary of State for the 
Environment, Food and Rural Affairs on 16th July 2008.” 


Description of energy-saving plant and machinery 


3— (1) Plant or machinery is energy-saving plant or machinery for the purposes of section 45A 
of the Capital Allowances Act (expenditure on energy-saving plant or machinery) if— 


(a) it falls within a technology class specified in the Energy Technology Criteria List, 
(b) it meets the energy-saving criteria set out in that List, and 
(c) [subject to [paragraphs (3) and (4)]’]' in the case of plant or machinery falling within any 
of the technology classes specified in paragraph (2), it is of a type that— 
(i) is specified in, and has not been removed from, the Energy Technology Product List, or 
(ii) has been accepted for inclusion in the Energy Technology Product List. 


(2) The technology classes specified for the purposes of paragraph (1)(c) are— 
(a) boilers, 
(6) motors and drives, 
(c) refrigeration, 
4 


[(e) heat pumps,]! 

[(f) radiant and warm air heaters,]! 

[(zg) compressed air equipment]! 

[(A) solar thermal systems.]! 

[(i) automatic monitoring and targeting equipment.’ 

[(/) air-to-air energy recovery equipment;] 

[(k) compact heat exchangers;] 

{(J) heating, ventilation and air conditioning [equipment;]°}* 
{(m) ‘uninterruptible power supplies.]° 


[(3) In the case of solar thermal systems either the solar thermal system or the solar collector 
included in the system must be of a type within paragraph (i) or (ii) of article 3(1)(c).]' 
[(4) In the case of automatic monitoring and targeting equipment— 

(a) portable equipment must be of a type within paragraph (i) or (ii) of article 3(1)(c), 

(b) component based fixed systems are within article 4.]’ 


Amendments—! Words in para (1)(c) inserted, and paras (2)(e)-(A), (3) inserted, by the Capital Allowances (Energy-saving 
Plant and Machinery) (Amendment) Order, SI 2002/1818 regs 2, 4 with effect from 5 August 2002. 
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? In para (1)(c); words substituted for the words “paragraph (3)”, and paras (2)(7) and (4) inserted, by the Capital 
Allowances (Energy-saving Plant and Machinery) (Amendment) Order, SI 2003/1744 arts 2,.4 with effect from 5 August 
2003. 

3 Para (3)()H) insertdd by the Capital Allowances (Energy-saving Plant and Machinery) a Order, 
SI 2004/2093 art 2(1), (3) with effect from 26 August 2004. 

* Para (2)(d) revoked by the Capital Allowances (Energy-saving Plant and Machinery) (Amendment) Order, SI 2006/2233, 

art 2(1), (3), with effect from 7 September 2006. 
In .para (2)(/), words substituted for words “zone controls.”, and para (2)(m) inserted, by the Capital. Allowances 
(Energy-saving Plant and Machinery) (Amendment) Order, SI.2009/1863 arts 2, 4 with effect from 4 August 2009. 


Certification of energy-saving plant and machinery 
4— (1) In the case of plant or machinery 


[(a)]' falling within the technology class “Combined Heat and Power” specified in the Energy 
Technology Criteria List[, or 
(b) comprising a component based fixed system falling within the technology class “Auto- 
matic Monitoring and Targeting equipment” specified in the Energy Technology Criteria 
List]! 
no section 45A allowance may be made unless a relevant certificate of energy efficiency is in 
force with respect to that plant or machinery. 


(2) In paragraph (1) “section 45A allowance” and “relevant certificate of energy efficiency” have 
the meanings given by section 45B of the Capital Allowances Act. 


Amendments—! Para (1)(a) numbered as such, and para (1)(b) inserted, by the Capital Allowances (Energy-saving Plant 
and Machinery) (Amendment) Order, SI 2003/1744 arts 2, 5 with effect from 5 August 2003. 


Energy-saving components of plant or machinery 
5 Where one or more components of certain plant or machinery (but not all of that plant or 
machinery)— 
[((a) meets the conditions set out in sub-paragraphs (a) to (c) of article 3(1), and]' 
[(b) falls within any of the technology classes specified in sub-paragraphs (a) to (c), (/), (g), 
(AL)? (D [and (m)} of article 3(2),]! 
the amount specified in respect of each such component for the purposes of section 45C of the 
Capital Allowances Act is the amount specified in the Energy Technology Product List in 
relation to that component. 
Amendments—! Sub-paras (a), (b) substituted by the Capital Allowances (Energy-saving Plant and Machinery) (Amend- 
ment) Order, SI 2005/2424 arts 2, 4 with effect from 22 September 2005. 


2 Tn sub-para (b), comma substituted for word “and”, and words inserted, by the Capital Allowances (Energy-saving Plant 
and Machinery) (Amendment) Order, SI 2009/1863 arts 2, 5 with effect from 4 August 2009. 


Energy services providers 


6 The class of plant or machinery specified for the purposes of section 180A(2) of the Capital 
Allowances Act is the technology class “Combined Heat and Power” specified in the Energy 
Technology Criteria List. 


Commentary—Simon’s Taxes B3.324. 


2001/3973 
Friendly Societies (Provisional Repayments for Exempt Business) (Amendment) 
Regulations 2001 


Made by the Treasury under FA 1993s 121, FA 2001's 87(3), (4) 


MGde se a an) a ald DeCeMpenmical 
Laid before the House of Commons... . . .11 December 2001 
Coming into force . . . . .“8G6. 3. 2. GR ees 


Citation, commencement and effect 
1 These Regulations may be cited as the Friendly Societies (Provisional Repayments for Exempt 
Business) (Amendment) Regulations 2001 and shall come into force on Ist January 2002, and 
shall have effect in relation to accounting periods of friendly societies beginning on or after Ist 
January 2002. di dide 
Interpretation sonsiioxs teat dseemn 
2 In these Regulations— ane “anit 


“the principal Regulations” means the Friendly Societies (travel Repayments for Exempt 
Business) Regulations 1999; 
“Schedule 19AB” means Schedule 19AB to the Income and Corporation. Taxes Act 1988, 


Amendments to the principal Regulations and further modifi cations to Schedule v 94B 
3 (amends SI 1999/622 reg 2). | ales 4 Recep sana (<i) 
4 (amends SI 1999/622 reg 3(1)). ” mae, Ne ‘ ol 


‘ yo 4! ey rre mn Deon, 


5 (omits SI 1999/622 reg 3(3)): 1 BLS ago BPMIAGAOS 12 crebiO Granule? eoreniaog Ne aneetndst 
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6 (amends TA 1988 Sch 19AB para 1(1) as substituted by SI 1999/622 reg 4(2)). 

7 (amends TA 1988 Sch 19AB para 1(5)-(SE) as substituted by ST 1999/622 reg 5(2)). 

8 (omits SI 1999/622 regs 6, 7). 

9 (amends SI 1999/622 reg 8). 

10 (amends SI. 1999/622 reg 9). 

11 (amends ST 1999/622 reg 10). 

12 (amends SI 1999/622 reg 12). 

13 In the heading to Schedule 19AB for the words “pension business—payments on account of 
tax credits and deducted tax” there shall be substituted the words “tax exempt business— 
payments on account of tax credits”. 


14 The Schedule to these Regulations sets out the text of Schedule 19AB as applied by the 
eunapal Regulations and these Regulations. 


SCHEDULE 
Regulation 14 


“SCHEDULE 19AB TAX EXEMPT BUSINESS—PAYMENTS ON ACCOUNT 
. OF TAX CREDITS 


Entitlement to certain payments on account 


1— (1) A friendly society carrying on both tax exempt business and business other than tax 
exempt business shall for each provisional repayment period in an accounting period be entitled 
on a claim made in that behalf to a payment (in this Schedule referred to as a ‘provisional 
repayment’) of an amount equal to— 
(a){b) ... pane: ; 
(c) as respects any distribution made on or after 6 April 1999 and before 6 April 2004 that— 
(i) is received by the society in that provisional repayment period, and 
(ii) is referable to its tax exempt business, 
(ity = 
the appropriate portion of any tax credit in respect of that distribution. 
(2) For the purposes of this paragraph, a ‘provisional repayment period’ of a society— 
(a) shall begin whenever— 
(i) the society begins, at a time when it is carrying on only tax exempt business, to carry on 
business other than tax exempt business; 
(ii) the society begins, at a time when it is carrying on only business other than tax exempt 
business, to carry on tax exempt business; 
(iii) an accounting period of the society begins at a time when the society is carrying on 
both tax exempt business and business other than tax exempt business; or 
(iv) a provisional repayment period of the society ends, at a time when the society is 
carrying on both tax exempt business and business other than tax exempt business; and 
(b) shall end on the first occurrence of either of the following— 
(i) the expiration of three months from the beginning of the provisional repayment 
period; or 
(ii) the end of an accounting period of the society. 


(3) ... 
(4) The provisional fraction for the purposes of this paragraph for an accounting period which 
begins before 6 April 2004 shall be such fraction as the society may reasonably estimate, being a 
fraction which is not likely to be greater than the relevant fraction for its tax exempt business 
which would be determined in accordance with subsections (5) to (9B) of section 432A for that 
accounting period. 
‘Cp Pe 
(SA) In sub-paragraph (1)(c) above ‘the appropriate portion’ means— 
(a) where the distribution in question is income arising from assets linked to tax exempt basic 
life assurance and general annuity business or to tax exempt class IV business the profits of 
which are exempt from tax by virtue of section 460(1) (‘section 460(1) exempt business’), the 
whole; 
(b) where the distribution in question is income arising from assets of the society’s overseas 
life assurance fund, the fraction whose numerator is the mean of the opening and closing 
liabilities to policyholders in respect of the society’s tax exempt overseas life assurance 
business and whose denominator is the opening and closing liabilities to policyholders in 
- respect of the whole of the society’s overseas life assurance business; 
(c) if and to the extent that the distribution in question is income arising from assets of the 
society’s long term business fund but, on the assumption that section 460(1) exempt business 
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were a separate category of business within section 432A, is not referable to a category of 
business by virtue of subsection (3) or (4) of that section, the provisional fraction; 
(d) except as provided by paragraph (a), (b) or (c) above, none. 

(SB) ... 


(SC) In determining the provisional fraction for the purposes of sub-paragraph (5A)(c) above, 
tax exempt basic life assurance and general annuity business and section 460(1) exempt business 
shall be taken to be a single category for the purposes of section 432A(5). 


(SD) In sub-paragraph (SA) above references to assets of the society’s long term business fund— 


(a) as respects societies to which regulation 13(1) of the Friendly Societies (Modification of 

the Corporation Tax Acts) Regulations 1997 applies, shall be construed in accordance with 

the definition in subsection (11) of section 432A, read with subsections (12) to (14) of that 
section, as those subsections are added by regulation 13(5) of those Regulations; 

(b) as respects other societies, shall be construed in accordance with the definitions of ‘long 

term business’ (as substituted by regulation 6(4) of those Regulations) and ‘long term business 

fund’ in section 431(2). 

(SE) In sub-paragraphs (SA) and (5C) above— 

‘tax exempt basic life assurance and general annuity business’ shall be construed in accordance 
with the definition inserted in section 431(2) by regulation 6(2) of the Friendly Societies 
(Modification of the Corporation Tax Acts) Regulations 1997; 

‘tax exempt class IV business’ shall be construed in accordance with the definition inserted in 
section 431(2) by regulation 7(2) of those Regulations; 

‘tax exempt overseas life assurance business’ shall be construed in accordance with sec- 
tion 441(4D). 

(6) Paragraphs 57 to 60 of Schedule 18 to the Finance Act 1998 (general provisions as to 
procedure on claims and elections) do not apply to a claim for a provisional repayment. 


(6A) A claim for a provisional repayment shall be in such form as the Board may determine and 
the form of claim shall provide for a declaration to the effect that all the particulars given in the 
form are correctly stated to the best of the knowledge and belief of the person making the claim. 


(7) A provisional repayment for a provisional repayment period shall be regarded as a payment 
on account of the amounts (if any) which the society would, apart from this Schedule, be 
entitled to be paid in respect of its tax exempt business for the accounting period in which that 
provisional repayment period falls, in respect of— 

(2) 

(b) tax credits in respect of distributions received by ‘fe society in that accounting period and 

referable to its tax exempt business, 


on a claim such as is mentioned in paragraph 9(3) of Schedule 18 to the Finance Act 1998 in 
respect of that accounting period. 

(8)-(11) ... 

) aoe 


Repayment, with interest, of excessive provisional repayments 
3— (1) In any case where— 


(a) a friendly society’s self-assessment for an accounting period becomes final, and 
(b) the aggregate amount of the provisional repayments made to the society for that 
accounting period exceeds the appropriate amount, 


the excess, together with the amount of any relevant interest, shall be treated for the purposes of 
paragraph 52 of Schedule 18 to the Finance Act 1998 as if it were an amount of corporation tax 
for that accounting period which had been repaid to the friendly society and which ought not to 
have been so repaid. 


(1A) For the purposes of sub-paragraph (1)(b) above, the appropriate amount for an accounting 
period of a society is the amount (if any) which, on the assumption in sub-paragraph (1B) below 
and disregarding any provisional repayments, the society would be entitled to be paid when its 
self-assessment for the period becomes final, in respect of its tax exempt business for that 
accounting period on a claim such as is mentioned in paragraph 9(3) of Schedule 18 to the 
Finance Act 1998 in respect of— 

(a) . bes 

(b) tax credits in respect of distributions received by the society in that accounting period and 

referable to its tax exempt business, 


(1B) The assumption is that no payments have been made to the socictyy in puncte of— 


(2) ee 

(b) tax credits such as are mentioned in paragraph (b) of sub-paragraph (1A) above, 
before the society’s self-assessment for the accounting period in question becomes final. 
(1G)... 
(1D) Paragraph 53 of Schedule 18 to the Finance Act 1998 (time limit for ahneds ref excessive 
repayments etc) does not apply to an assessment under paragraph 52 of: that Nichedisle made by 
virtue of this paragraph. i ynol 2 yisinge 
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But such an assessment is not out of time under paragraph 46 of that Schedule (general six year 
time limit for assessments) if it is made not later than the end of the accounting period following 
that in which the self-assessment mentioned in sub-paragraph (1)(a) above becomes final. 


(2) In this paragraph, ‘relevant interest’ means interest— 


(a) in so much of the excess referred to in sub-paragraph (1) above as is or was from time to 
time outstanding, 

(b) for any period for which it is or was so outstanding, and 

(c) at the rate applicable under section 178 of the Finance Act 1989 for the purposes of 
section 87A of the Management Act (interest on overdue corporation tax). 


(3) In the application of section 87A of the Management Act in relation to an amount assessed 
to corporation tax under paragraph 52 of Schedule 18 to the Finance Act 1998 by virtue of this 
paragraph— 
(a) the amount so assessed shall be taken to have become due and payable on the date on 
which that assessment was made; and 
(b) the words ‘(in accordance with section 59D of this Act)’ in subsection (1) shall accordingly 
be disregarded. 


(4) In determining the amount of any relevant interest, any question whether the excess 
mentioned in sub-paragraph (1) above (in the following provisions of this paragraph referred to 
as ‘the principal’) or any part of it is or was ‘outstanding’ at any time shall be determined in 
accordance with sub-paragraphs (5) to (8) below. 


(5) So much of the principal as does not exceed the amount of the last provisional repayment 
made to the society for the accounting period in question shall be taken to have become 
outstanding on the date on which that provisional repayment was made. 


(6) So much (if any) of the principal as— 
(a) exceeds the amount of the provisional repayment referred to in sub-paragraph (5) above, 
but 
(b) does not exceed the amount of the preceding provisional repayment for that accounting 
period, 


shall be taken to have become outstanding on the date on which that preceding provisional 
repayment was made; and so on with any remaining portion of the principal and any preceding 
provisional repayments for that accounting period. 


(7) So much (if any) of the principal as has become outstanding as mentioned in sub- 
paragraph (5) or (6) above and has at any time neither been repaid to the Board nor been 
assessed to corporation tax under paragraph 52 of Schedule 18 to the Finance Act 1998 by 
virtue of this paragraph shall be taken to remain outstanding at that time (and an amount shall 
accordingly be taken to cease being outstanding only when it is repaid to the Board or when it is 
so assessed). 


(8) For the purposes of sub-paragraph (7) above, any repayment made by the society in respect 
of an amount paid to it in respect of — 

Mei je Heke: 
(b) tax credits such as are mentioned in paragraph (5) of sub-paragraph (1A) above, 


shall be treated as a repayment in respect of the principal, taking an earlier such repayment by 
the society before a later. 


(9) In this paragraph ‘self-assessment’ means an assessment included in a company tax return 
and includes a reference to such an assessment as amended. 


45... 


Interpretation 


6— (1) In this Schedule— 


‘provisional fraction’ shall be construed in accordance with paragraph 1(4) above; 

‘provisional repayment’ means a provisional repayment under paragraph | above; 

‘provisional repayment period’ shall be construed in accordance with paragraph | above; _ 

‘tax exempt business’ means any business of a friendly society the profits arising from which 
are exempt from income tax and corporation tax under section 460(1). 


(2) Any reference in this Schedule to a provisional repayment for an accounting period is a 
reference to a provisional repayment for a provisional repayment period falling within that 
accounting period. 


(3)-(6) ...” 
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2001/3974 
Individual Savings Account (Insurance Companies) (Amendment) Regulations 2001 


Made by the Treasury under TA 1988 s 333B, FA 2001 s 87(3), (4) 


Made. . POE OT TT Decemuehaaoe 
Laid before the House of. Commons... . .. 11 December 2001 
Coming Into JOTCE,» usa Gop sites esipouscearni apenas mari meena 


Citation, commencement and effect 
1 These Regulations may be cited as the Individual Savings Account (Insurance Companies) 
(Amendment) Regulations 2001 and shall come into force on Ist January 2002, and shall have 
effect in relation to accounting periods of insurance companies beginning on or after 1st January 
2002. 


Interpretation 
2 In these Regulations— 
“the principal Regulations” means the Individual Savings Account (Insurance eas 
Regulations 1998; 
“regulation” means a regulation of the principal regulations; 
“Schedule 19AB” means Schedule 19AB to the Income and Corporation Taxes Act 1988. 


Amendments to the principal Regulations 
3, 4 (amend SI 1998/1871 regs 20, 21) 


5 The Schedule to these Regulations sets out the text of Schedule 19AB as applied by the 
principal Regulations and these Regulations. 


SCHEDULE 
Regulation 5 


“SCHEDULE 19AB INDIVIDUAL SAVINGS ACCOUNT 
BUSINESS—PAY MENTS ON ACCOUNT OF TAX CREDITS 


Entitlement to certain payments on account 
1— (1) An insurance company carrying on individual savings account business shall for each 
provisional repayment period in an accounting period be entitled on a claim made in that behalf 
to a payment (in this Schedule referred to as a ‘provisional repayment’) ofa an amount equal to— 
(vere 
(b) the appropriate portion of any tax credit in respect of a distribution received by the 
company in that provisional repayment period and referable to its individual savings account 
business, rs 
or of such lesser amount as may be specified in the claim. q4 
(2) For the purposes of this paragraph, a ‘provisional repayment period’ of a company— 
(a) shall begin whenever— é 
(i) the company begins to carry on individual savings account Gaxacee fis 
(ii) an accounting period of the company begins, at a time when the company is carrying 
on such business; or 
(ili) a provisional repayment period of the company ends, at a time when the: company is 
carrying on such business; and 
(b) shall end on the first occurrence of either of the following— 
(i), 6 expiration of three months from the beginning of the provisional repayment 
eriod; or 
vin the end of an accounting period of the company. 
GEO. 
(4A) The provisional fraction for the purposes of this paragraph for a relevant accounting 
period shall be such fraction as the company may reasonably estimate, being a fraction which is 
not likely to be greater than the relevant fraction for its individual savings account business 
which would be determined in accordance with subsections (5) to of section 432A for that 
accounting period. 
(4B) In sub-paragraph (4A) above ‘relevant accounting period’ means— __ re 4 
(a) the accounting period in which 6th April 1999 falls, or a3 5. 
(6) any succeeding accounting period which begins before 6th April me: MISISIST Y 
(5) In sub-paragraph (1) above ‘the appropriate portion’ means— lady Ob ROTTEN 
(a) in the case of an insurance company carrying on individual savings account fisinees and 
no other category of long term business, the whole; and * 410) E} 


TTI 
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(b) in the case of an insurance company carrying on more than one category of long term 
business— 
(i) where the distribution in question is income arising from an asset linked to individual 
savings account business, the whole; and 
(ii) if and to the extent that the distribution in question is income which is not referable to 
a category of business by virtue of subsection (3) or (4) of section 432A, the provisional 
fraction; and 
(iii) except as provided by sub-paragraph (i) or (ii) above, none. 
(6) Paragraphs 57 to 60 of Schedule 18 to the Finance Act 1998 (general provisions as to 
procedure on claims and elections) do not apply to a claim for a provisional repayment. 
(6A) A claim for a provisional repayment shall be in such form as the Board may determine and 
the form of claim shall provide for a declaration to the effect that all the particulars given in 
form are correctly stated to the best of the knowledge and belief of the person making the claim. 
6” A provisional repayment for a provisional repayment period shall be regarded as a payment 
n account of the amounts (if any) which the company would, apart from this Schedule, be 
entitled to be paid in respect of its individual savings account business for the accounting period 
in which that provisional repayment period falls, in respect of — 
(a) i i. 
(b) tax credits in respect of distributions received by the company in that accounting period 
and referable to its individual savings account business, 
on a claim such as is mentioned in paragraph 9(3) of Schedule 18 to the Finance Act 1998 in 
respect of that accounting period. 


(8)-(11) .... 
Dy 


Repayment, with interest, of excessive provisional repayments 

3— (1) In any case where— 

(a) an insurance company’s self-assessment for an accounting period becomes final, and 

(b) the aggregate amount of the provisional repayments made to the company for that 

accounting period exceeds the appropriate amount, 
the excess, together with the amount of any relevant interest, shall be treated for the purposes of 
paragraph 52 of Schedule 18 to the Finance Act 1998 as if it were an amount of corporation tax 
for that accounting period which had been repaid to the insurance company and which ought 
not to have been so repaid. 
(1A) For the purposes of sub-paragraph (1)(b) above, the appropriate amount for an accounting 
period of a company is the amount (if any) which, on the assumption in sub-paragraph (1B) 
delow and disregarding any provisional repayments, the company would be entitled to be paid, 
when its self-assessment for the period becomes final, in respect of its individual savings account 
business for that accounting period on a claim such as is mentioned in paragraph 9(3) of 
Schedule 18 to the Finance Act 1998 in respect of — 

(Ce 

(b) tax credits in respect of distributions received by the company in that accounting period 

and referable to its individual savings account business. 


(1B) The assumption is that no payments have been made to the company in respect of — 


AVR, 
(b) tax credits such as are mentioned in paragraph (}) of sub-paragraph (1A) above, 
before the company’s self-assessment for the accounting period in question becomes final. 


GEO) us 
(1D) Paragraph 53 of Schedule 18 to the Finance Act 1998 (time limit for recovery of excessive 
repayments etc) does not apply to an assessment under paragraph 52 of that Schedule made by 
virtue of this paragraph. 
But such an assessment is not out of time under paragraph 46 of that Schedule (general six year 
time limit for assessments) if it is made not later than the end of the accounting period following 
that in which the self-assessment mentioned in sub-paragraph (1)(a) above becomes final. 
(2) In this paragraph, ‘relevant interest’ means interest— 
(a) on so much of the excess referred to in sub-paragraph (1) above as is or was from time to 
time outstanding, 
(b) for any period for which it is or was so, outstanding, and 
(c) at the rate applicable under section 178 of the Finance Act 1989 for the purposes of 
~ section 87A of the Management Act (interest on overdue corporation tax). 
(3) In the application of section 87A of the Management Act in relation to an amount assessed 
to corporation tax under paragraph 52 of Schedule 18 to the Finance Act 1998 by virtue of this 
paragraph— 
(a) the amount so assessed shall be taken to have become due and payable on the date on 
which that assessment was made; and 
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(hb) the words ‘(in accordance with section 59D of this Act)’ in subsection (1) shall accordingly 
be disregarded. 
(4) In determining the amount of any relevant interest, any question’ whether’ the excess 
mentioned in sub-paragraph (1) above (in the following provisions of this paragraph referred to 
as ‘the principal’) or any part of it is or was ‘outstanding’ at any time shall be determined in 
accordance with sub-paragraphs (5) to (8) below. 
(5) So much of the principal as does not exceed the amount of the last provisional repayment 
made to the company for the accounting period in question shall be taken to have become 
outstanding on the date on which that provisional repayment was made. 
(6) So much (if any) of the principal as— 
(a) exceeds the amount of the provisional repayment referred to in sub-paragraph (5) above, 
but 
(b) does not exceed the amount of the preceding provisional repayment for that accounting 
period, 
shall be taken to have become outstanding on the date on which that preceding provisional 
repayment was made; and so on with any remaining portion of the principal and any preceding 
provisional repayments for that accounting period. 
(7) So much (if any) of the principal as has become outstanding as mentioned in sub- 
paragraph (5) or (6) above and has at any time neither been repaid to the Board nor been 
assessed to corporation tax under paragraph 52 of Schedule 18 to the Finance Act 1998 by 
virtue of this paragraph shall be taken to remain outstanding at that time (and an amount shall 
accordingly be taken to cease being outstanding only when it is repaid to the Board or when it is 
$0 assessed), 
(%) For the purposes of sub-paragraph (7) above, any repayment made by the company in respect 
of an amount paid to it in respect of — 
(A}853 
(hb) tax credits such as are mentioned in paragraph (b) of sub-paragraph (1A) above, 
shall be treated as a repayment in respect of the principal, taking an earlier such repayment by 
the company before a later. 
(9) In this paragraph ‘self-assessment’ means an assessment included in a company tax return 
and includes a reference to such an assessment as amended. 
45... 


Interpretation 
—_ 
(1) In this Schedule 
‘provisional fraction’ shall be construed in accordance with paragraph 1(4A) above; 
‘provisional repayment’ means a provisional repayment under paragraph 1 above; 
‘provisional repayment period’ shall be construed in accordance with paragraph | above. 
(2) Any reference in this Schedule to a provisional repayment for an accounting period is a 
reference to a provisional repayment for a provisional repayment period falling within that 
accounting period. 


(3)=(6) ...7 


2001/4024 
Referrals to the Special Commissioners Regulations 2001 
Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(0) with effect from 1 April 2009. 
lo 
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20021205 
Income Tax (Exemption of Minor Benefits) Regulations 2002 


Made by the Treasury under TA 1988 s 155ZB 


Made. val”: tissetmaca url Eee 0) alley 
Laid he fore the House of Commons 2 5 Bl bye ft sobee Bate tbh 
Coming into force... a tha) Boise) 7 6 April 2002 
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Citation, commencement and effect lof Dany yin \ 


devilge toni} 
1— (1) These Regulations may be cited as the Income Tax (Exemption. enefits) 
Regulations 2002 and shall come into force on 6th April 2002. PF neh 


(2) These Regulations have effect for the year 2002-03 and subsequent “years of assessment gl (é) 
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“bus” and “minibus” mean a bus, or a minibus, by means of which is provided a works bus 
service to which [section 242 of ITEPA]! applies; 

“cycle” has the meaning given by section 192(1) of the Road Traffic Act 1988; 

“employment” includes an office and related expressions have a corresponding meaning; 

[“health screening” means an assessment to identify employees who might be at a particular 
risk of ill health;]? 

[“ITEPA” means the Income Tax (Earnings and Pensions) Act 2003;]! 

(“medical check-up” means a physical examination of an employee by a health professional 
which is limited to determining that employee’s state of health;]? 


“working day”, in relation to an employee, means a day on which his attendance at a 
workplace is necessary in the performance of the duties of the employment; 

“workplace”, in relation to an employee, means a place at which his attendance is necessary in 
the performance of the duties of the employment. 

\Amendments—! Words in definition of “bus” and “minibus” substituted, definition of “ITEPA” inserted, and the definition 
of “the Taxes Act” revoked, by the IT (Exemption of Minor Benefits) (Amendment) Regulations, SI 2003/1434 reg 2 with 
effect from 25 June 2003. 

? Definitions of “health screening” and “medical check-up” inserted by the Income Tax (Exemption of Minor Benefits) 
(Amendment) Regulations, SI 2007/2090 reg 2(1), (2) with effect from the tax year 2007-08: SI 2007/2090 reg 1(2). Note 
that SI 2007/2090 is revoked by the Income Tax (Exemption of Minor Benefits) (Revocation) Regulations, SI 2009/695 
reg 2 with effect from 6 April 2009. However, SI 2007/2090 shall continue to have effect until the exemption which it 
provides is re-enacted (with or without modifications) by amendment of ITEPA 2003. 


Exemption in respect of the provision of qualifying meals 
3— [(1) There is no charge to tax under Chapter 10 of Part 3 of ITEPA in respect of the 
provision for employees of qualifying meals.]! 
(2) ee 
(3) For the purposes of this regulation— 
(a) a “qualifying meal” is any food or drink which— 
(i) is provided by an employer to an employee in recognition of the employee having used 
a cycle on a designated day to make the journey between his home and a workplace for his 
necessary attendance at the workplace in the performance of the duties of the employment, 
and 
(ii) is provided for consumption by the employee on his arrival at the workplace on that 
day; and 
(b) a “designated day” is a day designated by the employer as a day on which a qualifying 
meal will be provided to any employee who uses a cycle for the purpose mentioned in 
sub-paragraph (a)(i). 


Amendments—! Para (1) substituted, and para (2) revoked, by the IT (Exemption of Minor Benefits) (Amendment) 
Regulations, SI 2003/1434 reg 3 with effect from 25 June 2003. 


Exemption in respect of the provision of bus or minibus 

4— (1) There is no charge to tax under [Chapter 10 of Part 3 of ITEPA]! in respect of the 
provision for employees of a bus, or a minibus, for conveying employees of one or more 
employers on relevant journeys. 
(2) For the purposes of this regulation, a “relevant journey”, in relation to an employee, is a 
journey which— 

(a) is a single journey of a distance of not more than 10 miles; 

(b) is between his workplace and shops or other amenities; and 

(c) is made on a working day. 


Amendments—! Words in para (1) substituted by the IT (Exemption of Minor Benefits) (Amendment) Regulations, 
SI 2003/1434 reg 3 with effect from 25 June 2003. 


[Exemption in respect of the provision of pensions advice 
5— (1) There is no charge to tax under Chapter 10 of Part 3 of ITEPA in respect of the 
provision to an employee, on behalf of an employer, of pension information and advice. 
(2) The exemption conferred by paragraph (1) applies only if the cash equivalent of the benefit 
of provision of pension information and advice to an employee does not exceed £150 in total in 
a year of assessment.]! 


Amendments—' Regulations 5, 6 inserted by the Income Tax (Exemption of Minor Benefits) (Amendment) Regulations, 
SI 2004/3087 with effect from 14 December 2004. This regulation has effect from 2005-06. 


[Exemption in respect of the provision of recreational facilities and subsidised meals to 
eis third parties 
6— (1) Where there is no charge to tax under— 
(a) section 261 of ITEPA (exemption of recreational benefits), or 
(b) section 317 of ITEPA (subsidised meals) in respect of the provision of recreational 
facilities or subsidised meals to employees, paragraph (2) applies. 
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(2) If this paragraph applies, the provision of the facilities or meals referred to in paragraph (1) 
to other persons who work on the premises of the employer in question shall be exempt 
notwithstanding that the conditions set out in section 26) or section 317 respectively of ITEPA 
may not be satisfied in respect of those persons.]' , 


Amendments—' Regulations 5, 6 inserted by the Income Tax (Exemption of Minor Benefits) (Amendment) Regulations, 
SI 2004/4087 with effect from 14 December 2004, This regulation has effect from 2005-06. iit : 


[Exemption in respect of the provision of health screening and medical check-ups 
7— ()) There is no charge to tax under Chapter 10 of Part 3 (taxable benefits: residual liability 
to charge) of ITEPA in respect of the provision to an employee, on behalf of an employer, of 
one health screening and one medical check-up each year. 
(2) In order for this regulation to apply 
(a) health screenings must be available to all employees, and 
(/) medical check-ups must be available to either 
(1) all employees, or 
(1i) those employees who have been identified in a health screening as tequiring a medical 
check-up.|! 
Amendments! This regulation inverted by the Income ‘Tax (Exemption of Minor Benefits) (Amendment) Regulations, 
SI 2007/2090 reg 2(1), (3) with effect from the tax year 2007-08: SI 2007/2090 reg 1(2). Note that $1 2007/2090 is revoked 
by the Income Tax (Mxermption of Minor Benefits) (Revocation) Regulations, SI 2009/695 reg 2 with effect from 6 April 


2009, However, SL 2007/2090 shall continue to have effect until the exemption which it provides is re-enacted (with or 
without modifications) by amendment of ITEPA 2003, 


2002/1653 ; 
Scottish Water (Transfer of Functions, etc) (Tax Provisions) Order 2002 


Made by the Treasury under the Scotland Act 1998 8s 104(1), 112(1), (5), 126(1) 


Made. Pe eee) eer db eet teri! hh edat De romdlsihll lidhuqitise orig 
Lald before Parllament. 5. ET Mareh 2002 | 
Coming intd’force !)), 99 (9) TR. 3, TT OF RD, Da ED Jew 


Citation and commencement 
1 This Order may be cited as the Scottish Water (Transfer of Functions, etc) (Tax Provisions) 
Order 2002 and shall come into force on Ist April 2002, ‘nt 


Interpretation 
2 In this Order biter 
“the Corporation Tax Acts” has the meaning given by section 831(1)(a) of the Taxes Act; 
“the new water and sewerage authorities” means the bodies established by section 62(1) of the 
Local Government ete. (Scotland) Act 1994, that is, the East of Scotland Water Authority, 
the West of Scotland Water Authority and the North of Scotland Water Authority; 
“Scottish Water” means the body corporate known as Scottish Water and established by 
section 20 of, and Schedule 3 to, the Water Industry (Scotland) Act 2002, 
“the Taxes Act” means the Income and Corporation Taxes Act 1988, er 
; a5" . ‘ ; hw 10} 
Tax Provisions consequential on the transfer of Junctions ete to Scottish Water 
3 Articles 4 to 7 make provision in consequence of the transfer on. Ist pel cote of the 


functions, property and liabilities of the new water and sewerage authorities to Scottish Water, by 
virtue of sections 21 and 22 of the Water Industry (Scotland) Act 2002, and WP oy Jey 


if) vofte diw & yan het 
Corporation tax general 
4— (1) Vor all purposes of the Corporation Tax Acts in relation to accounting periods beginning 
on or after lot April 2002 i ND ott MeorsdT (1) —F 
(4) Scottish Water shall be treated as if it were the same person as cach of the new water and 
sewerage authorities, and dane vdcbepmteda: pekietesecod'T) (2) 
(b) the new water and sewerage authorities shall be treated as if together they were the same 
person as Scottish Water, oriepeeen 10 1K9Y 0 
(2) Vor the purposes of section 393 of the Taxes Act (losses other hap termil low ) Bhs 
water and sewerage authorities shall be treated as if, before Ist, April 2002, had together 
carried on a single trade, 


(4) Seetion 400 of the Taxes Act (write-off of government investment) ball noxsapply with 
regard to any debt transferred to Scottish Water by virtue of section 22 of the Water Industry 
(Scotland) Act 2002, Strict. ol... Ll 
(4) Vor the purposes of section 400 of the Taxes Act the new, water, nd ities 
shall be treated ag if, before Ist April 2002, they had togeth: F eartied on Badle: Aeay ih 
(5) Vor the purposes of corporation tax on chargeable painge«) vonition ‘ 
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(a) Scottish Water shall be treated as having acquired all assets transferred from the new 
water and sewerage authorities by virtue of section 22 of the Water Industry (Scotland) 
Act 2002 at the time when they were acquired by the new water and sewerage authorities, and 
(b) on any disposal of any of those assets by Scottish Water, any expenditure incurred by a 
new water and sewerage authority which would, if the disposal had been made by that 
authority, have been allowable by virtue of section 38 of the Taxation of Chargeable Gains 
Act 1992 in computing the chargeable gain or allowable loss on the disposal of the asset shall 
be treated as though it had been incurred by Scottish Water. 


Transfer arrangements 


5 The existence or exercise of the powers of the Scottish Ministers under the Water Industry 
(Scotland) Act 2002 shall not be regarded as constituting or creating arrangements within the 
meaning of section 410 of the Taxes Act (arrangements for transfer of company to another 
group or consortium). 


Tax-free benefits 


6 Nothing in this Order or Part 3 of the Water Industry (Scotland) Act 2002, and nothing done 
under this Order or that Part, shall be regarded as a scheme or arrangement for the purposes of 
section 30 of the Taxation of Chargeable Gains Act 1992 (tax-free benefits). 


Stamp Duty 


7 No transfer from the new water and sewerage authorities to Scottish Water effected by virtue 
of the Water Industry (Scotland) Act 2002 shall give rise to any liability to stamp duty. 


2002/680 
Income Tax (Employments and Electronic Communications) (Miscellaneous Provisions) 
Regulations 2002 


Made by the Commissioners of Inland Revenue under TA 1988 s 203(10) and FA 1999 s 132 


VIG Ca eee oe ee ee ee ee, ee RS een) VT CIE OOS 
Laid before the House of Commons... . . . . . 13 March 2002 
Gominginiovforcel anise Bmneaie Semi A ns e8hApril22002 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Income Tax (Employments and Electronic 
Communications) (Miscellaneous Provisions) Regulations 2002 and shall come into force on 8th 
April 2002. 


(2) In these Regulations “the Board” means the Commissioners of Inland Revenue. 


Notices given by the Board under regulation 34 of the Education (Student Loans) (Repayment) 
Regulations 2000 

2— (1) Any notice to be given by the Board under regulation 34 of the Education (Student 
Loans) (Repayment) Regulations 2000 (notices to employers by the Board to deduct repayments 
from emoluments) (“regulation 34”) may be given, either to the employer or a person acting on 
his behalf, in such form and by such means of electronic communications as are for the time 
being approved by directions issued by the Board if the employer— 

(a) has given his consent to the delivery of documents by the Board by that means; and 

(b) has not notified the Board that that consent has been withdrawn. 
(2) If it is recorded on an official computer system that a notice under regulation 34 has been 
given to any person by an approved means of electronic communications, it shall be presumed, 
unless the contrary is proved, that a notice— 

(a) was given by that means; 

(b) was given to the person recorded on that system as the recipient; 

(c) was given at the time recorded on that system as the time of delivery; and 

(d) contained the information recorded on that system in respect of that notice. 
(3) A document certified by an officer of the Board to be a printed-out version of a notice, given 
by means of electronic communications in accordance with paragraph (1), which is recorded on 
an official computer system as at a particular date shall be presumed unless the contrary is 
proved— UE : 

(a) to have been recorded on an official computer system at that date; 

(b) to constitute the entirety of the electronic communication so recorded. 


(4) A document purporting to be such a certificate as is mentioned in paragraph (3) shall be 
presumed to be such a certificate unless the contrary is proved. 

(5) For the purposes of this regulation “employer” and “official computer system” have the same 
meanings as they have in the Income Tax (Employments) Regulations 1993. 

3-8 (amended SI 1993/744; revoked by SI 2003/2682, subject to transitional provisions contained in 
Sch 1 thereto) 
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2002/1596 
Income Tax (Benefits in Kind) (Exemption for Employment Costs resulting from 
Disability) Regulations 2002 


Made by the Treasury under TA 1988 s 155ZB 


Made... p QUI Ve Weawenns Fite 2002 
Laid before the House of ‘Commons... 18 June 2002 
Coming into force. . . . . pe, opt nOouly 2002 


1 These Regulations may be cited as ‘fie Bisolite Tax (Benefits in Kind) (Exemption for 
Employment Costs resulting from Disability) Regulations 2002 and shall come into force on 9th 
July 2002. 

2 In these Regulations— 

(a) “the Access to Work programme” means the programme known by that name and 
provided in pursuance of arrangements made by or on behalf of the Secretary of State 
under section 2 of the Employment and Training Act 1973, in Scotland, made under 
section 2(3) of the Enterprise and New Towns (Scotland) Act 1990 or, in Northern Ireland, 
made by or on behalf of the Department of Employment and Learning under section | of 
the Employment and Training (Northern Ireland) Act 1950; and 

(b) any reference to a section, without more, is to that section of the Income and Corporation 
Taxes Act 1988. 


3 There shall be exempted from section 154 any benefit which satisfies each of the following 
conditions. 

Condition 1 

The benefit is provided to a disabled employee. 

Condition 2 

The main purpose of providing the benefit is to enable the employee to perform the duties of his 
employment. 

Condition 3 

The benefit consists in the provision of a hearing aid or other equipment, services or facilities, 
excepting any excluded benefit within the meaning in section 155ZA and Regulations made 
under that section. 

Condition 4 

The benefit is provided under, or within the terms of the provisions of, the Disability 
Discrimination Act 1995, the Access to Work programme, or any other statutory provision or 
arrangements, whether or not the employer has any legal duty to provide the benefit. 

Condition 5 


The benefit is made available to the employer’s employees generally on similar terms (which 
include terms identical to Conditions | to 4). 


2002/1966 
Relief for Community Amateur SpOHS, Clubs s (Pestana Order 2002 
Made . . ot apieieae eae 
Laid before the House of Commons... . . 2... 23 July 2002 
Coming into force . . . 5 WHO ott OF 78 August 2002 


1 This Order may be cited as the Relief for Corcnitiey Amateur Sports Clubs (Designation) 
Order 2002 and shall come into force on 15th August 2002. 


2 A sport is designated as an eligible sport for the purposes of Schedule 18 to the Finance 
Act 2002 where that sport appears on the list maintained by the National Sports Councils of 
activities recognised by them. 


3 “The National Sports Councils” means UK Sport, Sport England, Sport a the Sports 
Council of Wales and the Sports Council of Northern Ireland. 


2002/1967 
Corporation Tax (Finance Leasing of Pose: awe Regulations 2002. 
Made. . ep Zd- July 2002 
Laid before the House of COMMONS yi corisols orl} do-vierteD July 2002 


Coming into force. 0% Jura atl. sty eoveriencnel as 15 August 2002. 


Citation, commencement and effect we sdt 4 


1 These Regulations may be cited as the Corporation Tax (Finance Leasing of Intangible Assets) 
Regulations 2002, shall come into force on 15th August 2002, and shall have effect from Ist oe 
2002. NWoisd 
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Interpretation 
2 In these Regulations— 


“financial asset” shall be construed in accordance with paragraph 75 of Schedule 29; 
“finance lease”, “finance lessor” and “finance lessee” shall be construed in accordance with 
paragraph 104(4) and (5) of Schedule 29; 

“Schedule 29” means Schedule 29 to the Finance Act 2002 (gains and losses of a company 
from intangible fixed assets). 


Application of Schedule 29 


3 Schedule 29 shall apply in relation to a company that is the finance lessor of an intangible asset 
that is the subject of a finance lease as if, notwithstanding that the asset is accounted for by the 
finance lessor as a financial asset, it were an intangible fixed asset of the lessor and not a 
financial asset. 


4 References in Schedule 29 to capitalised expenditure on an intangible fixed asset shall 
accordingly be taken as including references to any amount accounted for by the finance lessor 
as a financial asset as a consequence of the finance lease of the asset, except that— 


(a) no election may be made under paragraph 10 of Schedule 29 (election for writing down on 
fixed rate basis) in respect of that amount, 

(b) that amount is not to be treated as capitalised expenditure for the purposes of para- 
graph 39(1)(6) of Schedule 29 (roll-over relief in case of realisation and reinvestment— 
conditions to be met in relation to expenditure on other assets), and 

(c) accordingly any amount treated by paragraph 57(2) of Schedule 29 (roll-over relief on 
reinvestment—acquisition of group company treated as equivalent to acquisition of under- 
lying assets) as expenditure on acquiring the financial asset is not to be treated as capitalised 
expenditure for the purposes of paragraph 39(1)(b) of that Schedule. 


Intangible fixed asset becoming financial asset — consequentials 


5 Where an asset formerly recognised by the lessor for accounting purposes as an intangible 
fixed asset becomes subject to a finance lease (and accordingly comes to be accounted for as a 
financial asset )— 
(a) a realisation of the intangible fixed asset shall be treated, for the purposes of Part 4 of 
Schedule 29 (realisation of intangible fixed assets), as having occurred on the commencement 
of the finance lease, 
(6) the accounting value of the financial asset so created shall be recognised as realisation 
proceeds of the intangible fixed asset for the purposes of that Part, and 
(c) that amount shall not be taken into account in determining the accounting value of the 
financial asset immediately after the realisation for the purposes of paragraph 22(2) of that 
Schedule (apportionment in case of part realisation). 


Financial assets excluded from Schedule 29 
6— (1) Assets partially excluded from Schedule 29 by virtue of paragraphs 78 to 81 (assets 
excluded except as regards royalties) shall be entirely excluded from that Schedule as regards the 
finance lessor if they are subject to a finance lease and are accounted for by the lessor as 
financial assets. 
Accordingly in relation to such assets— 
(a) Schedule 29 applies only to royalties recognised for accounting purposes prior to the asset 
becoming subject to the finance lease, or after it ceases to be subject to the finance lease, 
(b) to the extent that such royalties are brought into account for tax purposes under 
Schedule 29, they shall not be brought into account for tax purposes again, and 
(c) to the extent that such royalties are brought into account for tax purposes otherwise than 
under Schedule 29, they shall not be brought into account for tax purposes under that 
Schedule. 
(2) Except for the purposes of regulation 5, an asset shall be excluded from Schedule 29 if it is 
used by the finance lessee for the purposes of a trade or business in respect of which he is within 
the charge to income tax. 
(3) Nothing in these Regulations shall be read as enabling Schedule 29 to apply to existing assets 
excluded from the application of that Schedule by paragraph 118 of that Schedule. 


(4) An asset shall count as an existing asset in the hands of the finance lessor for the purposes of 
paragraph 118 of Schedule 29 if the finance lessee— 

(a) is a company for whom the asset was the whole or part of an existing asset, or 

(b) is a person who is a related party in relation to such a company. 
(5) References in paragraph (1) to royalties being brought into account for tax purposes include 
references to royalties which would have been so brought into account if the person concerned 
had been within the charge to corporation tax. 
(6) In paragraph (4)(5) “related party” shall be construed in accordance with paragraph 95, read 
with paragraphs 96 to 101, of Schedule 29. 
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2002/1968 
_ Income Tax (Prescribed Deposit-takers) Order 2002 


Amendment—This Order revoked by ITA 2007, s 1031, Sch 3 Pt 1, with effect for income tax purposes from 6 April 2007, 
and corporation tax purposes for accounting periods ending after 5 April 2007. 


2002/1969 
Exchange Gains and Losses (Transitional Provisions and Savings) Regulations 2002 
Made ™ are me . . «25 July 2002 
Laid before the ‘House of Commons. ALO NAG ee pee 
Goming, into force...) 7. Xt oe teal ES © Gt ene Ou 
PART 1 
INTRODUCTION 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Exchange Gains and Losses (Transitional 
Provisions and Savings) Regulations 2002 and shall come into force on Ist October 2002. 


(2) These Regulations have effect in relation to accounting periods beginning on or after Ist 
October 2002. 


PART 2 
SAVING OF THE EXCHANGE GAINS AND LOSSES (TRANSITIONAL 
PROVISIONS) REGULATIONS 1994 WITH MODIFICATIONS 


Introduction 


2 The Exchange Gains and Losses (Transitional Provisions) Regulations 1994 are modified in 
accordance with regulations 3 to 11 below and, as modified, continue to have effect. (notwith- 
standing the repeal of sections 164(14), 165(4) to (6) and 167(1) and (4) to (6) of, and 
Schedule 16 to, the Finance Act 1993 by sections 79(1)(b) and 141 of, and Part 3(10) of 
Schedule 40 to, the Finance Act 2002). 


Modification of regulation I 
3 In regulation 1(3)— 
(a) for sub-paragraph (g) substitute— ; 
“(g) “a regulation 6(3) asset” means an existing asset the basic valuation of which was 
determined for the purposes of Chapter II in accordance with regulation 6(3) of these 
Regulations;”; 
(b) at the end of sub-paragraph (h) add “; and 
“q) “the relevant accounting period”, in relation to a company, means the company’s 
first accounting period to begin on or after Ist October 2002.”. 


Modification of regulation 2 
4 In regulation 2(2)— 


(a) omit “Sections 136, 137 and 139 to 141 of the 1993 Act;”; uf 
(b) omit “The Exchange Gains and Losses (Deferral of Gains and isis) Regula- 
tions 1994.” 


Omission of regulations 3 to 6 
5 Omit regulations 3 to 6. 


Modification of regulation 7 
6 In regulation 7(2)— 
(a) after the definition of “the cumulative taxed loss” insert— 
“ “the final accounting period”, in relation to a company, means the company ’s accounting 
period preceding the relevant accounting period,” H svmiin 
(b) omit the words from “and any reference” to the end. . 
: infia?s: 
Modification of regulation 8 i 
7 In regulation 8(5) for “above” substitute “of these Regulations”, a i> geil ads el) 
Modification of regulation ESSE Bove ote: fee « : sek : a ) 
8— (1) Modify regulation 13 as follows. oxtitoventi pr aterente oe “a 
(2) In paragraph (1) for “14(1) and 15(1)” substitute “14 and 144”. or AN oeiargaonbeg Alto) 
(3) After paragraph (1) insert— f » J 2iqsigsisq mim 
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“(1A) For the purposes of paragraph (1)(a) above, the final accounting period shall be treated 
as the last accrual period as respects any asset or liability held or owed by the company 
immediately after the end of the final accounting period.”. 
(4) In paragraphs (2)(a), (b) and (c) and (3)(a), (b) and (c) for “before the end of the last accrual 
period” substitute “after the end of the final accounting period”. 
(5) For paragraph (4) substitute— 
“(4) In paragraphs (2) and (3) above, a relevant gain or loss in relation to a regulation 6(3) 
asset is a chargeable gain or an allowable loss. (4A) In relation to any asset other than a 
regulation 6(3) asset or any liability, an amount equal to the amount of any relevant gain or 
loss that is deemed to accrue to the company under paragraph (2) or (3) above shall be 
treated for the purposes of Chapter 2 of Part 4 of the Finance Act 1996 (according to 
whether it is a relevant gain or loss)— 
(a) as a credit in respect of a loan relationship of the company, or 
(b) as a debit in respect of a loan relationship of the company, 


which falls to be brought into account under section 82(2) of that Act,”. 
(6) Omit paragraphs (5) to (8). 


Substitution of regulation 14 
9 For regulation 14 substitute— 


“Elections to defer bringing into account relevant gains and losses deemed to accrue immediately 
after the end of the final accounting period 
14— (1) In any case where, apart from this regulation, relevant gains or losses would accrue 
to a company immediately after the end of the final accounting period by virtue of 
regulation 13, the company may elect, by notice to the inspector within two years of the end 
of the final accounting period, that this regulation shall apply as respects— 
(a) subject to paragraph (3) below, all relevant gains or losses to which paragraph (4) of 
regulation 13 would apply; 
(6) all relevant gains or losses to which paragraph (4A) of that regulation would apply; or 
(c) both. 
An election under this paragraph shall be irrevocable. 
(2) Where an election is made under paragraph (1) above, every gain or loss to which this 
regulation applies shall be treated as accruing only when the asset or liability to which the 
gain or loss relates ceases to be held or owed by the company. 
(3) No election may be made under paragraph (1) above as respects relevant gains or losses to 
which regulation 13(4) would apply if an election under regulation 14A is made as regards 
such losses. 


Elections to treat losses deemed to accrue immediately after the end of the final accounting 
period as debits in respect of loan relationships 

14A— (1) In any case where— 
(a) apart from this regulation, relevant losses would accrue to a company as respects 
regulation 6(3) assets immediately after the end of the final accounting period by virtue of 
regulation 13; and 
(b) if relevant gains would accrue as respects such assets at that time by virtue of that 
regulation, such losses would exceed them, 


the company may elect, by notice to the inspector within two years of the end of the final 
accounting period, that this regulation shall apply as respects such losses or, in a case where 
sub-paragraph () applies, such losses to the extent that they exceed the relevant gains. 

An election under this paragraph shall be irrevocable. 

(2) Where an election is made under paragraph (1) above, an amount equal to the amount of 
the losses to which this regulation applies shall be treated for the purposes of Chapter 2 of 
Part 4 of the Finance Act 1996 as a debit in respect of a loan relationship of the company for 
the new accounting period and not falling to be brought into account under section 82(2) of 
that Act. 


Treatment of losses available to be carried forward at the end of the final accounting period as a 
result of an election made under regulation 14(5) or 16(1) 


14B— (1) This regulation apples where, as a result of an election made under regulation 14(5) 
or 16(1) of these Regulations, an amount of available losses (“the relevant amount”) was 
available at the end of the final accounting period to be carried forward and, apart from this 
regulation, to be set against a company’s exchange gains, 

(2) Where this regulation applies an amount equal to the relevant amount shall be treated for 
the purposes of Chapter 2 of Part 4 of the Finance Act 1996 as a debit in respect of a loan 
relationship of the company for the new accounting period and not falling to be brought into 
account under section 82(2) of that Act.”. 
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Omission of regulation 15 and 16 
10 Omit regulations 15 and 16. 


Omission of Part 4 
11 Omit the whole of Part 4. 


PART 3 
SAVING OF THE EXCHANGE GAINS AND LOSSES (ALTERNATIVE 
METHOD OF CALCULATION) REGULATIONS 1994 
WITH MODIFICATIONS 


Introduction 


12 The Exchange Gains and Losses (Alternative Method of Calculation) Regulations 1994 are 
modified in accordance with regulations 13 to 17 below and, as modified, continue to have effect 
(notwithstanding the repeal of sections 164(14) and 167(1) and (4) to (6) of, and Schedule 15 to, 
the Finance Act 1993 by sections 79(1)(b) and 141 of, and Part 3(10) of Schedule 40 to, the 
Finance Act 2002). 


Omission of regulations 2 and 3 
13 Omit regulations 2 and 3. 


Modification of regulation 7 
14— (1) Modify regulation 7 as follows. 


(2) In paragraph (1) for the words from “Subject to” to “by a company at any time” substitute 
“Paragraphs (3) to (5) below apply in any case where a disposal of an asset is deemed by virtue 
of paragraph (1A) below to have been made by a company immediately before the first day of its 
first accounting period to begin on or after 1st October 2002”. 
(3) After paragraph (1) insert— 
“(1A) For the purposes of paragraph (1) above, any asset held by the company at the 
beginning of the first day of its first accounting period to begin on or after Ist October 2002 
shall be deemed to have been disposed of by the company immediately before that first day.”. 


(4) Omit paragraph (2). 
(5) Omit paragraphs (6) to (8). 


Omission of regulations 8 and 9 
15 Omit regulations 8 and 9. 


Modification of regulation 11 
16 In regulation 11 after paragraph (1) insert— 


“(1A) Notwithstanding the following provisions of this regulation, an election made under 
regulation 10 or this regulation— 
(a) shall have effect only in relation to accounting periods beginning before Ist October 
2002, and 
(b) an election which specifies a day as the day from which the election is to have effect 
must specify a day that falls within an accounting period beginning before 1st October 
2002.”. 


Omission of regulation 12 
17 Omit regulation 12. 


PART 4 
SAVING OF THE EXCHANGE GAINS AND LOSSES (INSURANCE 
COMPANIES) REGULATIONS 1994 WITH MODIFICATIONS 


Introduction dey 
18 The Exchange Gains and Losses (Insurance Companies) Regulations 1994 are modified in 
accordance with regulations 19 to 27 below and, as modified, continue to have effect (notwith- 
standing the repeal of sections 167(1) and 168(2) to (5) of the Finance Act 1993 by sec- 
tions 79(1)(b) and 141 of, and Part 3(10) of Schedule 40 to, the Finance Act ee 
Modification of regulation I _ 
19 In regulation | after the definition of “basic valuation” insert— 


“ “the final accounting period”, in relation to a company, means the content ’s accounting 
period preceding the first accounting period to begin on or after Ist October 2002;”. 


: moe 
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Omission of regulations 2 to 5A 
20 Omit regulations 2 to 5A. 


Modification of regulation 7 
21 In regulation 7 for paragraph (1) substitute— 


“(1) An asset specified by this regulation is referred to in regulations 7A and 8 to 12 as a 
“regulation 7 asset”.”. 


Insertion of regulations 7A and 7B 
22 After regulation 7 insert— 
“7A— (1) An asset shall be deemed to have been disposed of by an insurance company 
immediately before its first accounting period to begin on or after Ist October 2002 where— 
(a) the asset was a regulation 7 asset at the time of its deemed disposal, and 
(b) at that time, the insurance company had made no election under regulation 8A of these 
Regulations. 
(2) Subject to paragraph 7B, any chargeable gain or allowable loss accruing on the deemed 
disposal under paragraph (1) above of an asset shall be brought into account as if it had 
accrued immediately after the end of the final accounting period. 
7B In any case where, apart from this regulation, chargeable gains or allowable losses would 
accrue to an insurance company immediately after the end of the final accounting period by 
virtue of regulation 7A— 
(a) the insurance company may elect, by notice to the inspector within two years of the 
end of the final accounting period, that this regulation shall apply as respects all such gains 
or losses, and 
(b) where such an election is made, every such gain or loss to which this regulation applies 
shall be treated as accruing only when the asset or liability to which the gain or loss relates 
ceases to be held or owed by the insurance company.”. 


Modification of regulation 8 
23 In regulation 8(1)— 
(a) for “disposal of a regulation 7 asset” substitute “the deemed disposal under regula- 
tion 7A(1) of an asset”; 
(b) for “8A” substitute “9”. 


Omission of regulation 8A 
24 Omit regulation 8A. 


Modification of regulation 9 
25 In regulation 9(2) for “disposal of the asset” substitute “deemed disposal under regula- 
tion 7A(1) of the asset”. 


Modification of regulation 11 
26 In regulation 11(2) for “disposal of the asset” substitute “deemed disposal under regula- 
tion 7A(1) of the asset”. 


Modification of regulation 12 
27 In regulation 12(2) for “disposal of the asset” substitute “deemed disposal under regula- 
tion 7A(1) of the asset”. 


PART 5 
SAVING OF THE EXCHANGE GAINS AND LOSSES (MISCELLANEOUS 
MODIFICATIONS) REGULATIONS 2000 WITH MODIFICATIONS 


Introduction 


28 The Exchange Gains and Losses (Miscellaneous Modifications) Regulations 2000( a) are 
modified in accordance with regulations 29 and 30 below and, as modified, continue to have 
effect (notwithstanding the repeal of sections 164(14), 167(1) and (4) to (6) of, and Schedules 15 
and 16 to, the Finance Act 1993 by sections 79(1)(b) and 141 of, and Part 3(10) of Schedule 40 
to, the Finance Act 2002). 


Lari Omission of regulations 2 to 5 
29 Omit regulations 2 to 5. 


Omission of regulation 11 
30 Omit regulation 11. 
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2002/1970 
Exchange Gains and Losses ( Banging. into Account Gains or Losses) Regulations 2002 
Madea. : . » « oe2dulyeZ002 
Laid before the House of Commons, ccirestteeh. - 1 ee July 2002 
Coming into force . . 2.3 » «+ -s5:sse sae yes eee Grepameane 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Exchange Gains and Losses (Bringing into 
Account Gains or Losses) Regulations 2002 and shall come into force on Ist October 2002 
immediately after the Exchange Gains and Losses (Transitional Provisions and Savings) 
Regulations 2002. 

(2) These Regulations have effect in relation to accounting periods beginning on or after Ist 
October 2002. 


Interpretation 
2— (1) In these Regulations— 


“Chapter 2” means Chapter 2 of Part 4 of the Finance Act 1996; 

“chargeable gain” and “allowable loss” have the same meaning as they have for the purposes 
of the 1992 Act; 

[foreign business asset” means, in relation to a company, an asset of an operation of the 
company which for accounting purposes is a foreign operation consisting of a branch;]! 

“a no gain/no loss disposal” means a disposal on which neither a gain nor a loss accrues by 
virtue of any of the following provisions of the 1992 Act— 

(a) section 139; 

(b) section 140A; 
(c) section 171; 

(d) section 215; and 
(e) section 216; 

“original shares” and “new holding” have the same meaning as in section 127 of the 1992 Act 
or (as the case may be) that section as applied by virtue of any enactment relating to 
chargeable gains; 

“paragraph 16” means paragraph 16 of Schedule 26 to the Finance Act 2002; 

“section 84A” means section 84A of the Finance Act 1996; 

[“statement of recognised gains and losses and statement of changes in equity” mean the 
statements mentioned in subsection (3) of section 84A or sub-paragraph (3) of para- 
graph 16;] 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 

“the 1994 Regulations” means the Exchange Gains and Losses (Alternative Method of 
Calculation of Gain or Loss) Regulations 1994; 

[“the Disregard Regulations” means the Loan Relationships and Derivative Contracts (Disre- 
gard and Bringing into Account of Profits and Losses) Regulations 2004.]! 


(2) In these Regulations— 


(a) any reference to a disposal of an asset shall be construed as a reference to any event which 
is or is treated as a disposal for the purposes of the 1992 Act; and 

(>) any reference to the time of the disposal of an asset shall be construed as a reference to 
the time at which the disposal occurs for the purposes of that Act, 


and, for the purposes of this paragraph, any reference to a disposal apes a part disposal. 
(3) In these Regulations— 
(a) any reference to an asset which is a ship or aircraft includes a reference to a contract— 


(1) to which section 67 of the Capital Allowances Act 2001 applies; and 
(ii) which relates to plant or machinery which is a ship or aircraft; and 


(b) any reference to'a disposal of an asset which is a ship or aircraft by a person includes a 
reference to the case where a person ceases to be entitled to the benefit of such a contract 
and does not then in fact become the owner of the plant or the machinery to which the 
contract relates. 

Amendments—! In para (1), definition of “foreign business asset” substituted, and definitions of “statement of recognised 
gains and losses and statement of changes in equity” and “the Disregard Regulations” inserted, by the Exchange Gains 


and Losses (Bringing into Account Gains or Losses) (Amendment) Beenitions: SI 2004/3259. PRE RIY with effect in 
relation to accounting periods beginning on or after 1 January 2005. 


SO 0B Lela.) 
SU0S oF. 8onea 
Prescribed circumstances in which regulation 4 applies af) 
3— (1) Regulation 4 applies in [any]! of the circumstances prescribed by paragraphs [(1A),]' (2) 
and (3) below. 7 § enottshygs1 timO es 
[(1A) The circumstances prescribed by this paragraph are that— 


(a) there is a disposal of an asset by a company in an accounting period beginning on or after 
Ist January 2005; and | notishsonainO 0€ 
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(>) in relation to a liability representing a loan relationship [of the company} or [an 
obligation under} a derivative contract of the company, an exchange gain or loss arose to the 
company which— 

(i) was recognised in the company’s statement of recognised gains and losses or statement 
of changes in equity and was set off by or against an amount which represents the whole or 
part of an exchange gain or loss arising in relation to the asset, or 

(11) was prescribed by regulation 3 or 4 of the Disregard Regulations.]! 

(2) The circumstances prescribed by this paragraph are where there is a disposal of an asset by a 

company and— 

(a) any exchange gain or loss arose to the company in relation to the asset in an accounting 
period beginning on or after Ist October 2002 [but before Ist January 2005]'; and 

(4) in accordance with generally accepted accounting practice an amount representing the 
whole or part of an exchange loss or gain which arises to the company in relation to a liability 
representing a loan relationship of the company or an obligation under a derivative 
contract— 

(i) was carried to or sustained by the reserve mentioned in subsection (5) of section 84A 
or sub-paragraph (4) of paragraph 16; and 
(ii) was set off by or against an amount which represents the whole or part of an exchange 
gain or loss arising in relation to the asset and falls within subsection (6) of section 84A or 
sub-paragraph (5) of paragraph 16. 

(3) The circumstances prescribed by this paragraph are where there is a disposal of an asset by a 

company and there is in relation to the asset any of the following— 

(a) a deemed disposal under regulation 7(1A) of the 1994 Regulations (as modified by the 
Exchange Gains and Losses (Transitional Provisions and Savings) Regulations 2002); 

(b) a deferred gain or loss under regulation 8 of the 1994 Regulations in relation to which 
paragraph (3) or (4) of that regulation did not apply immediately before the relevant day; 

) (c) a deferred gain or loss under regulation 9 of the 1994 Regulations in relation to which 
paragraph (3)(a) or (6) or paragraph (4)(a) or (6) of that regulation, as the case may be, did 
not apply immediately before the relevant day. 

(4) In paragraph (3)(b) and (c) above “the relevant day” means the first day of the company’s 

first accounting period to begin on or after Ist October 2002. 

[(5) In this regulation an obligation under a derivative contract is the obligation of the company 

to pay in exchange for one currency an amount in a second currency.]? 

Amendments—! Word in para (1) substituted, and reference inserted; para (1A) inserted; and words in para (2)(a) inserted; 
by the Exchange Gains and Losses (Bringing into Account Gains or Losses) (Amendment) Regulations, SI 2004/3259 
regs 2, 4 with effect in relation to accounting periods beginning on or after 1 January 2005. 


2 Words in para (1A) inserted, and para (5) inserted, by the Exchange Gains and Losses (Bringing into Account Gains or 
Losses) (Amendment) Regulations, SI 2005/2013 regs 2, 3 with effect from 11 August 2005. 


General rule for bringing amounts into account 
4— (1) For the purposes of the 1992 Act, there shall be brought into account for the accounting 
period in which the disposal of the asset occurs— 
(a) as a chargeable gain accruing to the company at the time of the disposal, the amount of 
any net gain; or } 
(b) as an allowable loss accruing to the company at the time of the disposal, the amount of 
any net loss. 
(2) Paragraph (1) above does not have effect if the asset disposed of — 
(a) is a foreign business asset immediately before its disposal; or 
(b) consists of shares or an asset related to shares on the disposal of which no chargeable gain 
is treated as accruing by virtue of Part 1 of Schedule 7AC to the 1992 Act. 


(3) Paragraph (1) above is subject to regulations 6 and 8. 


Calculation of the amount of any net gain or net loss for the purposes of regulation 4 

5— (1) The amount of any net gain or net loss referred to in aes 4(1) shall be calculated 
in accordance with this regulation. 
(2) Subject to paragraph (4) below, the amount of any net gain or loss shall be calculated by 
finding the aggregate of the amounts representing exchange gains or losses which accrued in 
relation to liabilities matched with the asset disposed of during the period in which the asset was 
held by the company disposing of it. 
(3) The aggregate referred to in paragraph (2) above shall be found in any manner that is just and 
reasonable having regard to— 

(a) the effect of regulation 6 in the accounting period in which the disposal occurs or in any 

earlier accounting period; and 

(b) the way in which such an aggregate was aig for any earlier penne oti in 

accordance with this regulation. 
(4) Notwithstanding that a loss accruing to a company) on the disposal of the asset is not 
deductible except from a chargeable gain of the kind mentioned in section 18(3) of the 1992 Act, 
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where the aggregate referred to in paragraph (2) would be an amount of net gain for the 
purposes of regulation 4(1) in relation to that disposal, the amount of such a loss may be 
deducted from the aggregate. 


Assets representing certain loan relationships and ships or aircraft 
6— (1) This paragraph applies [to an accounting period beginning on or after Ist January 2005]! 
where the asset disposed of— 
(a) represents a loan relationship of the company ...', or 
(6) is a ship or aircraft. 


(2) Where paragraph (1) applies, the amount to be brought into account under regulation 4(1) 
shall not be brought into account, for the purposes of the 1992 Act, as a chargeable gain or 
allowable loss but instead, for the purposes of Chapter 2, as a credit or a debit (according to 
whether it is an amount of net gain or net loss) in respect of the loan relationships of the 
company. 

ve Bon Cie? 

Amendments—! Words in para (1) inserted, words in para (1)(a) revoked, and paras (3), (4) revoked, by the Exchange Gains 


and Losses (Bringing into Account Gains or Losses) (Amendment) Regulations, SI 3004/3259 regs 3, 5 with effect in 
relation to accounting periods beginning on or after | January 2005. 


Regulations 5 and 6—supplementary 
7— (1) This regulation has effect for the purposes of regulations 5 and 6. 
(2) References to the asset disposed of include references to any predecessor asset which was— 


(a) original shares; or 
(b) “the old asset” construed in accordance with section 116 of the 1992 Act. 


(3) References to the company disposing of the asset include references to any predecessor 
company which was “the disposing company” for the purposes of regulation 8 of the 1994 
Regulations. 


(4) In respect of any time falling within an accounting period beginning before Ist October 2002 
a liability [or obligation}’ is matched with an asset to the extent that it is matched in accordance 
with an election under regulation 10 of the 1994 Regulations. 


(5) In respect of any time falling within an accounting period beginning on or after 1st October 
2002 [but before Ist January 2005]!— 


(a) a liability [or obligation]? is fully matched with an asset where an amount representing the 
whole of an exchange gain or loss arising in relation to the liability is treated as mentioned in 
subsection (5) of section 84A or sub-paragraph (4) of paragraph 16; and 

(b) where the amount treated as mentioned in that subsection or that sub-paragraph 
represents only part of an exchange gain or loss, the liability shall be treated as being matched 
only to the corresponding extent. 


[(SA) In respect of any time falling within an accounting period beginning on or after Ist 
January 2005— 
(a) a liability [or obligation}? is fully matched with an asset if— 


(i) an amount representing the whole of an exchange gain or loss arising in relation to the 
liability [or obligation}? is recognised in the company’s statement of recognised gains and 
losses or statement of changes in equity, and 
(ii) the whole of an exchange gain or loss arising in relation to the asset is also so 
recognised, or 
(iil) it is matched with that asset in accordance with regulation 3 or 4 of the Disregard 
Regulations; and 


(b) a liability [or obligation]? is partly matched with an asset if— 


(i) an amount representing part of an exchange gain or loss arising in relation to the 
liability [or obligation}’ is recognised in the company’s statement of recognised gains and 
losses or statement of changes 1 in equity, and 
(ii) part of an exchange gain or loss arising in relation to the asset is also so recognised, or 
(iii) an amount representing part of an exchange gain or loss arising in relation to the 
liability [or obligation]? is matched with that asset in ACCOR ARES with regulation 3 or 4 of 
the Disregard Regulations.]! os 


(6) Where in any accounting period beginning on or after Ist October 2002 {but before Ist 
January 2005]'— 
(a) a company holds more than one asset in relation to which there are. amounts Sallis within 
subsection (6) of section 84A or sub-paragraph (5) of paragraph 16; and ~ 
(b) the assets are denominated and the liabilities are expressed in the same currency, 
the extent to which an asset is matched shall be determined in accordance with the sails set out 
in paragraph (7) below. iy 78W 
(7) The following rules shall apply in relation to— (} fiw sombb10901 
(a) any disposal of an asset occurring before the relevant disposal; rib ured sarah (8) 
(b) any asset held at the time of the relevant disposal. » i} Jqeexs sidtoubeb 
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Rule 1 


Liabilities [or obligations]* are to be regarded as having been matched to the greatest possible 
extent with assets which— 

(a) represent loan relationships of the company ...!; or 

(b) are ships or aircraft. 


Rule 2 


Subject to Rule 1, liabilities [or obligations]}’ are to be regarded as having been matched to the 
greatest possible extent with assets (other than foreign business assets) on the disposal of which 
a chargeable gain accrues or would accrue. 

Rule 3 


Subject to Rules | and 2, liabilities [or obligations]}* are to be regarded as having been matched 
with assets— 
(a) on the disposal of which no chargeable gain is treated as accruing by virtue of Part | of 
) Schedule 7AC to the 1992 Act; 
(>) on a disposal of which no chargeable gain would be treated as accruing by virtue of that 
Part if the disposal were made on a date falling more than twelve months after the date of the 
relevant disposal but excluding assets which— 
(i) are actually disposed of on a date falling less than twelve months after the date of the 
relevant disposal, and 
(11) have been held for less than twelve months at the date of the actual disposal; or 
(c) which are foreign business assets held at the time of the relevant disposal. 
[(8) For the purposes of paragraph (6), the currency in which a liability [or obligation]? is 
expressed is to be treated as the currency in which an asset is denominated if— 
(a) borrowing in that currency, or 
_ (b) the entering into a derivative contract whose underlying subject matter is that currency, 
could reasonably be expected to eliminate or substantially reduce the economic risk of holding 
the asset which is attributable to fluctuations in exchange rates.]! 


(9) In paragraph (7) above, “the relevant disposal” means the disposal referred to in regulation 4. 


Amendments—' Words in paras (5), (6) inserted, para (SA) inserted, words in para (7) Rule 1 revoked, and para (8) 
substituted, by the Exchange Gains and Losses (Bringing into Account Gains or Losses) (Amendment) Regulations, 
SI 2004/3259 regs 2, 6 with effect in relation to accounting periods beginning on or after 1 January 2005. 

? Words inserted by the Exchange Gains and Losses (Bringing into Account Gains or Losses) (Amendment) Regulations, 
SI 2005/2013 regs 2, 4 with effect from 11 August 2005. 


No gain/no loss disposals 
8— (1) This regulation applies where the disposal of the asset is a no gain/no loss disposal. 
(2) Where this regulation applies, the amount to be brought into account under regulation 4(1) 
as a chargeable gain or allowable loss— 
(a) shall not be brought into account for the accounting period in which the disposal of the 
asset occurs, but instead 
(b) or the purposes of the 1992 Act, shall be brought into account as a chargeable gain or 
allowable loss, as the case may be, by the company making the first relevant disposal of the 
asset for the accounting period in which the first relevant disposal occurs. 
(3) In paragraph (2)(b) above, in relation to the disposal of an asset which is a no gain/no loss 
disposal, “the first relevant disposal” means the first subsequent disposal of that asset which is 
not a no gain/no loss disposal. 


Cases where there is no disposal of the asset by virtue of section 116(10) of the 1992 Act 
9— (1) This regulation applies in the circumstances prescribed by paragraph (2) below. 
(2) The circumstances prescribed by this paragraph are where the circumstances prescribed by 
[regulation 3(1A) and (2)]' would exist but for there being no disposal of the asset for the 
purposes of the 1992 Act by virtue of section 116(10) of that Act (“section 116(10)”). 
(3) Where this regulation applies, the amount which, but for section 116(10), would be brought 
into account under regulation 4(1) as a chargeable gain or allowable loss shall be found and 
paragraph (4) below shall apply. 
(4) Where this paragraph applies— 
(a) if the amount found under paragraph (3) above would be brought into account as a 
chargeable gain, the market value of the asset shall, for the purposes of paragraph (a) of 
section 116(10), be increased by an amount equal to that amount; 
(b) if the amount found under paragraph (3) above would be brought into account as an 
allowable loss— 
(i) the market value of the asset shall, for the purposes of paragraph (a) of sec- 
tion 116(10), be reduced by an amount equal to that amount; and 
(ii) if that amount exceeds the amount of the market value, an allowable loss equal in 
“amount to the excess shall be treated as accruing on the subsequent disposal of the new 
asset (within the meaning of section 116(4) of the 1992 Act). 
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Amendments—' In para (2), reference substituted by the Exchange Gains and Losses (Bringing into Account Gains or 
Losses) (Amendment) Regulations, SI 2004/3259 regs 2, 7 with effect in relation to accounting periods beginning on or 
after | January 2005. 


Cases where, but for section 116, section 127 of the 1992 Act would apply in relation to assets as 
regards which paragraph (2)(a), but not paragraph (2)(b), of regulation & has had effect 


10— (1) This regulation applies in the circumstances prescribed by paragraph (2) below. 


(2) The circumstances prescribed by this paragraph are where, but for section 116 of the 1992 
Act, section 127 of that Act would apply in relation to a transaction involving original shares 
which are or include an asset as regards which paragraph (2)(a), but not paragraph (2)(4), of 
regulation 8 has had effect. 


(3) Where this regulation applies, regulation 9(4) shall apply to the amount which, by virtue of 
regulation 8(2)(a), is not brought into account as a chargeable gain or an allowable loss for the 
accounting period in which the disposal of the asset occurs in the same way as it applies to an 
amount found under regulation 9(3). 


Cases where there is no disposal of the asset by virtue of section 127 of the 1992 Act 
11— (1) This regulation applies in the circumstances prescribed by paragraph (2) below. 


(2) The circumstances prescribed by this paragraph are where the circumstances prescribed by 
[regulation 3(1A) and (2)]' would exist but for there being no disposal of the asset for the 
purposes of the 1992 Act by virtue of section 127 of that Act (“section 127°). 


(3) Where this regulation applies, the amount which, but for section 127, would be brought into 
account under regulation 4(1) as a chargeable gain or allowable loss shall be found and 
paragraph (4) below shall apply. 
(4) Where this paragraph applies— 
(a) if the amount found under paragraph (3) above would be brought into account as a 
chargeable gain, in computing the amount of any chargeable gain or allowable loss accruing 
on the subsequent disposal of the new holding, the consideration received on that disposal 
shall be increased by an amount equal to that amount; 
(b) if the amount found under paragraph (3) above would be brought into account as an 
allowable loss— 


(i) in computing the amount of any chargeable gain or allowable loss accruing on the 
subsequent disposal of the new holding, the consideration received on that disposal shall be 
reduced by an amount equal to that amount; and 
(ii) if that amount exceeds the amount of the consideration, an allowable loss equal in 
amount to the excess shall be treated as accruing on that disposal. 

Amendments—! In para (2), reference substituted by the Exchange Gains and Losses (Bringing into Account Gains or 


Losses) (Amendment) Regulations, SI 2004/3259 regs 2, 8 with effect in relation to accounting periods beginning on or 
after 1 January 2005. 


Cases where section 127 of the 1992 Act applies in relation to assets as regards which 
paragraph (2)(a), but not paragraph (2)(b), of regulation 8 has had effect 
12— (1) This regulation applies in the circumstances prescribed by paragraph (2) below. 


(2) The circumstances prescribed by this paragraph are where section 127 of the 1992 Act applies 
in relation to a transaction involving original shares which are or include an asset as regards 
which paragraph (2)(a), but not paragraph (2)(4), of regulation 8 has had effect. 

(3) Where this regulation applies, regulation 11(4) shall apply to the amount which, by virtue of 
regulation 8(2)(a), has not been brought into account as a chargeable gain or an allowable loss 
for the accounting period in which the disposal of the asset occurs in the same way as it applies 
to an amount found under regulation 11(3). 


[Cases where matched assets represent loan relationships ]’ 


13— (1) This regulation applies in the circumstances prescribed by [paragraphs (2) and (2A)]' 
below. 


(2) The circumstances prescribed by: this paragraph are where there is a disposal of an asset by a 
company and the asset disposed of represents a loan relationship of the company in relation to 
which exchange gains or losses have fallen within subsection (4) of section 84A. ad 


[(2A) The circumstances prescribed by this paragraph are where there is a disposal of an asset in 
an accounting period beginning on or after Ist January 2005 representing a loan relationship in 
relation to which exchange gains or losses were recognised in the sear ah statement of 
recognised gains and losses or statement of changes in equity.]' ' 


(3) Where this regulation applies, an amount equal to the amount of any ‘net gain. or net loss 
shall be brought into account, for the purposes of Chapter 2, as a credit or a es (according to 
whether it is an amount of net gain or net loss) in respect of the loan’ Bieri for the 
accounting period in which the disposal occurs. 


(4) For the purposes of this regulation, the amount of any net gain or “net loss shall be 
by finding the aggregate of the amounts representing the exchange gains and losses peahaiaed fell 
within [paragraphs (2) and (2A)]'. 
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Amendments—! Heading substituted, references in paras (1), (4) substituted, and para (2A) inserted, by the Exchange 
Gains and Losses (Bringing into Account Gains or Losses) (Amendment) Regulations, SI 2004/3259 regs 2, 9 with effect 
in relation to accounting periods beginning on or after 1 January 2005. 


[Cases where there are no matching assets 
14... 


Amendment—This regulation (which was inserted by SI 2004/3259 regs 2, 10) revoked by the Exchange Gains and Losses 
(Bringing into Account Gains or Losses) (Amendment) Regulations, SI 2005/2013 regs 2, 5 with effect from 11 August 
2 


. 2002/2661 
Venture Capital Trust (Exchange of Shares and Securities) Regulations 2002 


Made by the Treasury under TA 1988 s 842AA(S5AD), Sch 28B para 11B 


) Mindeary TisnliWINOUl aty.ciscuun! lor Gost pone 922, October 2002 
Laid before the House of Commons... . . . .23 October 2002 
Coming into force... 2. 13 November 2002 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Venture Capital Trust (Exchange of Shares and 
Securities) Regulations 2002 and shall come into force on 13th November 2002. 


(2) These Regulations have effect in relation to exchanges of shares or securities occurring on or 
after 21st March 2000. 


Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 


“earn-out right” has the meaning in section 138A(1) of the 1992 Act (references to “deben- 
tures” being read as references to “securities” as defined below); 

the “issue” of any shares or securities has the meaning in section 135 of the 1992 Act, except 
for a security consisting in a lability in respect of an unsecured loan where it has effect as a 
reference to the making of the loan; 

“market value” shall be construed in accordance with sections 272 and 273 of the 1992 Act; 

“a monetary right” means a right under an agreement to receive a monetary amount at a 
future time in respect of shares or securities, whether or not the amount is ascertainable at 
the date of the agreement; 

“original shares or securities” has the meaning in paragraph 11B(2) of Schedule 28B; 

“recognised stock exchange” has the meaning given by section 841; 

“Schedule 28B” means Schedule 28B to the Taxes Act; 

“securities” has the meaning given by section 842AA(12); 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“venture capital trust” has the meaning given by section 842AA(1). 


(2) References in these Regulations (except regulation 5(1)(a), (b) and (d)) to an exchange of 
shares or securities shall be construed in accordance with paragraph 11B(2) of Schedule 28B, 
and “exchanged” has a corresponding meaning. 

(3) For the purposes of these Regulations, old shares and new shares are matching shares in 
relation to each other if the old shares are the shares for which the new shares are exchanged 
under the arrangements, and the same provision shall apply, with any necessary modifications, 
as between old securities and new securities, and old securities and new shares, 

(4) References in these Regulations to a section, without more, are to that section of the Taxes 
Act. 


Scope of Regulations 


3 These Regulations apply to any exchange of shares or securities held by a venture capital 
trust— 
(a) which falls within the terms of paragraph 11B(1)(a) to (c) of Schedule 28B, 
(b) which falls within one of the cases described in regulations 4 to6,and 
(c) where the trust company receives, in respect of the old shares or old securities, new shares 
or new securities, with or without other consideration. 


Exchange of shares or securities for those in the same company 
4— (1) The case described in this regulation is an exchange of shares or securities where— 
(a) persons are, whether for payment or not, issued shares in or securities of a company in 
respect of and in proportion to (or as nearly as may be in proportion to) their holdings of 
shares in Or securities of the company or of any class of shares in or securities of the 
company, =) yO Os Ai? ‘ 
|. (b)' the person in question is a venture capital trust, 
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(c) the new shares are issued in respect of old shares or old securities, and the new securities 
are issued solely in respect of old securities, 
(d) immediately after the exchange, the old shares and old securities are cancelled or 
otherwise extinguished, and 
(c) the exchange is not an exchange of convertibles for shares to which paragraph 10D of 
Schedule 28B applies. 

(2) In paragraph (1) and regulation 7 
(a) expressions have the same meanings as in section 126(2) of the 1992 Act; 
(h) the shares or securities issued to the trust company are referred to as the “new shares” and 
the “new securities” respectively, and the trust company’s former holding mentioned in 
paragraph (1)(a) 1s referred to, separately and as the case may be, as the “old shares” and the 
“old securities” respectively. 


Exchange of shares or securities for those in another company 
5— (1) The case described in this regulation is where 
(a) a company (“company B”) issues shares or securities to a person in exchange for the 
shares in or securities of another company (“company A’), 
(b) either 
(i) in consequence of the exchange, company B will hold more than 50% of the ordinary 
share capital of company A, or a re 
(ii) company B issues the shares or securities in exchange for shares in or securities of 
company A as the result of a general offer made to members of company A or any class of 
them (with or without exceptions for persons connected with company B), and made in the 
first instance on a condition such that if it were satisfied company B would have control of 
company A, 
(c) the person in question is a venture capital trust, 
(d) the new shares are issued in exchange for old shares or old securities, and the new 
securities are issued solely in exchange for old securities, and 
(c) the arrangements under which the exchange takes place are not arrangements to which 
paragraph 10C of Schedule 28B (acquisitions for restructuring purpose) applies. 
(2) In paragraph (1)(a), (b) and (d) and regulation 8 
(a) expressions (other than “securities”) have the same meanings as in section 135 of the 1992 
Act; 
(h) the shares in or securities of company B issued to the trust company are referred to as the 
“new shares” and the “new securities” respectively, and the shares in or securities of company 
A held by the trust company and mentioned in paragraph (1)(a) are referred to as the “old 
shares” and the “old securities” respectively. 


Scheme of reconstruction involving issue of shares or Securities 
6— (1) The case described in this regulation is where— 
(a) an arrangement between a company (“company A’) and— 
(i) the persons holding shares in or securities of the company, or 
(1i) where there are different classes of shares in or securities of the company, the persons 
holding any class of those shares or securities, 
is entered into for the purposes of, or in connection with, a scheme of reconstruction, 
(hb) under the arrangement— i’ 
(i) another company (“company B”) issues shares or securities to those persons in respect 
of and in proportion to (or as nearly as may be in proportion to) their a Se holding, but 
(ii) the shares in or securities of company A comprised in their original holding are either 
retained by those persons or cancelled, redeemed or otherwise extinguished, 
(c) the person in question is a venture capital trust, and 
(d) the new shares are issued in respect of old shares or old securities, and the new securities 
are issued solely in respect of old securities, ia6, erauglageH 
(2) In paragraph (1) and regulation 9- 
(a) expressions (other than ‘ ‘securities”) have the same meanings as in section 136(1) and B) 
to (5) of the 1992 Act (references to “debentures” in khione provisions | being read as references 
to “securities” as defined above); 1/11 Q2 Jeep Rd ga K490) (>) 
( b) the shares in or securities of company B issued to the trust company are referred to as the 
“new shares” and the “new securities” respectively, and the trust company’s original holding in 
company A is referred to, separately and as the case may be, as the “old shares”, and the “old 
securities” respectively, (yar hocinae Api din 


Provision where there is an exchange of shares or securities. in the ite y 5 
7— (J) In relation to any case described in regulation 4 the following paragr. 


(2) For the purposes of subsection (2)(b) to (d) of section 842AA, the aggregate value of the new 
shares and new securities shall be determined, immediately after the stints 7 


y 


10475 VCT (Exchange of Shares & Securities) Regs 2002/2661 reg 7 


time as those shares or securities fall to be revalued in accordance with subsection (5) of that 
section, in accordance with the following formula: 
Nmvy 


=O, X) Soa iL 
Nmv + c 


where— 


Nv is the aggregate value of the new shares and new securities to be determined in 
accordance with this paragraph, 
Ov is the aggregate value of the old shares and old securities when last valued in accordance 
with subsection (5) of section 842AA (“historic values”, 
Nmv is the aggregate market value, immediately after the exchange, of the new shares and 
new securities, 
C is the aggregate market value, immediately after the exchange, of — 
(1) any monetary amount, 
(ii) any monetary right (without any discount for postponement of the right to receive the 
payment or any part of it), and 
(iii) any other consideration or receipt (except the new shares and new securities), 
received by the venture capital trust as consideration for, or in respect of, the old shares or old 
securities, and 
“immediately after the exchange” in this regulation means immediately after the events men- 
tioned in regulation 4(1)(d). 


(3) For the purposes of subsection (2)(b) to (d) of section 842AA, where the venture capital trust 
retains original shares or securities in the company which are not included in the exchange of old 
shares or old securities for new shares or new securities, such original shares or securities shall, 
immediately after the exchange, continue to be valued at their value, or apportioned value, as the 
case may be, when last valued before the exchange in accordance with subsection (5) of 
section 842AA, until such time as they fall to be revalued in accordance with that subsection. 


(4) For the purposes of paragraph 10B of Schedule 28B the like provisions as are contained in 
paragraphs (2) and (3) shall apply (substituting references to valuations in accordance with 
paragraph 10B for references to valuations in accordance with subsection (5) of section 842AA). 


(5) Where the company in which the venture capital trust holds the old shares or old securities is 
deemed to satisfy the requirements of paragraph 2 of Schedule 28B (unquoted company) by 
virtue of sub-paragraph (6) of that paragraph for a period of five years after ceasing to be to be 
an unquoted company, the company shall be deemed to satisfy those requirements in relation to 
the new shares or new securities for the same five year period. 
(6) Subject to paragraph (7), where the old shares or old securities are shares or securities in 
relation to which the requirements of paragraphs 6 and 8 of Schedule 28B were (or were deemed 
to be) satisfied to any extent immediately before the exchange, those requirements shall be 
deemed, at all times after that time, to be satisfied to the same extent in relation to the matching 
new shares or new securities. 
(7) Where there is a time following the exchange when (apart from the exchange) the 
requirements of paragraph 6 of Schedule 28B would have ceased under— 
(a) sub-paragraph (2) of that paragraph, or 
(b) this paragraph, 
to be satisfied in relation to the old shares or old securities, those requirements shall cease at that 
time to be satisfied in relation to the matching new shares or new securities. 
(8) For the purposes of paragraph 7 of Schedule 28B any new shares or new securities shall be 
deemed— 
(a) to have been issued at the time when the matching old shares or old securities were issued 
(or, as the case may be, were deemed to have been issued), and 
(b) by virtue of that issue, to have raised the same amount of money as was raised (or, as the 
case may be, was deemed to be raised) by virtue of the issue of the matching old shares or old 
securities. 
(9) In determining whether the requirements of paragraph 9 of Schedule 28B are satisfied in 
relation to the company at any time in the period for giving effect to the exchange, the exchange 
shall be disregarded. 
(10) The reference in paragraph (9) to the period for giving effect to the exchange is to the period 
which— 
(a) begins on the day when a shareholder disposes of, redeems or otherwise ceases to possess 
shares or securities in consequence of the exchange or, where there is more than one exchange 
of shares or securities involved in a company reorganisation, the exchanges, and is the first 
shareholder to do so, and 
(b) ends on the earlier of— 
(i) the date when the last of the shares or securities to be issued in consequence of the 
exchange or exchanges is issued, and 
(ii) the day six months after the date in sub- paragraph (a) (or such later date as the Board 
may by notice in writing allow). 
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Provision where exchange of shares or securities for those in another company 
8— (1) In relation to a case described in regulation 5, the following paragraphs have effect. 


(2) For the purposes of subsection (2)(b) to (d) of section 842AA, the aggregate value of the new 
shares and new securities issued to the venture capital trust shall be determined, immediately 
after the exchange and until such time as those shares or securities fall to be revalued in 
accordance with subsection (5) of that section, in accordance with the formula in regulation 7(2) 
(substituting references to the period for giving effect to the exchange for references to the events 
mentioned.in regulation 4(1)(d)). 


(3) For the purposes of paragraph 10B of Schedule 28B, the like provisions as are contained in 
paragraph (2) shall apply (substituting references to valuations in accordance with para- 
graph 10B for references to valuations in accordance with subsection (5) of section 842AA). 


(4) The new shares and new securities held by the venture capital trust shall be treated, during 
the period for giving effect to the exchange, as meeting the requirements of Schedule 28B. 


(5) The requirements of and arrangements referred to in paragraph 9 of Schedule 28B, to the 
extent that they are incidental to the exchange, shall be disregarded before oa during that 
period. 


(6) The new shares and new securities shall be treated at all times following the end of the period 
for giving effect to the exchange as having met the requirements of paragraphs 6 and 7 of 
Schedule 28B. 


(7) Where, immediately after the end of the period for giving effect to the exchange, any of the 
new shares or new securities are found not to meet the requirements of paragraph 2 of 
Schedule 28B, or of that paragraph and any other paragraphs of that Schedule (other than 
paragraph 6 or 7), those shares or securities shall be treated as meeting those requirements until 
the end of the period specified in paragraph (8) or the disposal by the venture capital trust of 
those shares or securities; whichever is the earlier to occur. 


(8) The period specified is the period that— 


(a) begins on the date when new shares or new securities are first issued to the venture capital 
trust or, if later, on the date on which all the new shares or new securities issued to the venture 
capital trust become fully tradeable, and 

(b) ends immediately before the second anniversary of that date. 


(9) Where, immediately after the end of the period for giving effect to the exchange, any of the 
new shares or new securities are found not to meet the requirements of any paragraph of 
Schedule 28B other than paragraph 2, 6 or 7, those shares or securities shall be treated as 
meeting those requirements until the end of the period— 


(a) beginning on the date when new shares or new securities are first issued to the venture 
capital trust (“the first issue date”), and 
(6) ending on the earlier of — 


(i) the disposal by the venture capital trust of those shares or securities, or 
(ii) subject to paragraph (10), in the case of shares, the day 3 years after the first issue date 
and, in the case of securities, the day 5 years after the first issue date. 


(10) Where, in a case falling within the terms of paragraph (9)(b)(i1), before the relevant date 
there mentioned, the new shares or new securities become marketed to the general public (within 
the meaning of paragraph 2(3) of Schedule 28B), there shall be substituted for that date the 
second anniversary of the date on which the new shares or new securities became so marketed 
or, if later, the second anniversary of the date on which those shares or securities became fully 
tradeable. 


(11) References in this regulation to the period for giving effect to the exchange are references to 
the period which— 


(a) begins when a shareholder or holder of securities ceases to possess shares in or securities 
of company A in consequence of the exchange, and is the first shareholder or holder of 
securities to do so, and 

(b) ends when the last of the shares in or securities of company B to be issued i in consequence 
of the exchange (excluding shares or securities issued in pursuance of an earn-out, right) is 
issued. aes 


(12) Shares or securities become fully tradeable for the purposes of this weeulation sae 
regulation 9 when, in circumstances where they are offered for issue to the shareholders or 
holders of securities of company A, they cease to be subject to— . 


(a) rules of the recognised stock exchange (or other Stor governs Sei oles that 
prohibit or restrict the disposal of the shares or securities to any other person, and. 
(b) conditions prohibiting or restricting the disposal of the shares or ple a other 
person that are contained in any contract entered into by any of the following persons— 
(i) company B, or a company disposing of the shares or securities, 7) 
(ii) the person or persons sponsoring, underwriting or me Bae ay offer, and =) 
(iii) the venture capital trust in question. Nomad wiem 
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Provision where scheme of reconstruction involving issue of shares or securities 

9— (1) In relation to a case described in regulation 6 the following paragraphs have effect as 
regards 

(a) any shares in or securities of company A that are retained by the venture capital trust after 

the scheme of reconstruction, whether old shares or old securities or original shares or 

securities, not included in the scheme of reconstruction (the “company A shares or securi- 

ties”), and 

(b) the shares in or securities of company B issued to the venture capital trust as mentioned in 

regulation 6(2)(>) (the “new shares” and the “new securities” respectively). 
(2) For the purposes of subsection (2)(b) to (d) of section 842AA, the aggregate value of the new 
shares and new securities and any company A shares or securities shall be determined, 
immediately after the reorganisation period and until such time as those shares or securities fall 
to be revalued in accordance with subsection (5) of that section, in accordance with the formula 
in regulation 7(2) but where 

Nv is the aggregate value of the new shares and new securities, and of the company A shares 

or securities, to be determined in accordance with that paragraph, 

Nmv is the aggregate market value, immediately after the reorganisation period, of the new 

shares and new securities and the company A shares or securities, and 
any reference to events mentioned in regulation 4(1)(d) is replaced with a reference to the 
reorganisation period, 
(3) For the purposes of paragraph 10B of Schedule 28B, the like provisions as are contained in 
paragraph (2) shall apply (substituting references to valuations in accordance with para- 
graph 10B for references to valuations in accordance with subsection (5) of section 842AA). 
(4) The new shares and new securities held by the venture capital trust shall be treated, during 
the reorganisation period, as meeting the requirements of Schedule 28B. 
(5) The requirements of and arrangements referred to in paragraph 9 of Schedule 28B, to the 
extent that they are incidental to the scheme of reconstruction, shall be disregarded before and 
during the reorganisation period, 
(6) The new shares or new securities held by the venture capital trust shall be treated at all times 
following the date on which they were issued to the trust company as having met the 
requirements of paragraphs 6 and 7 of Schedule 28B. 
(7) Where, immediately after the date on which the new shares or new securities were issued to 
the venture capital trust, those shares or securities are found not to meet the requirements of 
paragraph 2 of that Schedule, or of that paragraph and any other paragraph of that Schedule 
excepting paragraph 6 or 7, those shares or securities shall be treated as meeting those 
requirements until the end of the period specified in paragraph (8) or the disposal by the venture 
capital trust of those shares or securities, whichever is the earlier to occur. 
(8) The period specified is the period that— 

(a) begins on the date on which the new shares or new securities were issued to the venture 

capital trust or, if later, on the date on which all those shares or securities become fully 

tradeable, and 

(b) ends immediately before the second anniversary of that date. 
(9) Where, immediately after the date on which the new shares or new securities were issued to 
the venture capital trust, those shares or securities are found not to meet the requirements of any 
paragraph of Schedule 28B other than paragraph 2, 6 or 7, those shares or securities shall be 
treated as meeting the requirements of that Schedule until the end of the period 

(a) beginning on the date when new shares or new securities are first issued to the venture 

capital trust (“the first issue date”), and 

(b) ending on the earlier of 

(i) the disposal by the venture capital trust of those shares or securities, or 
(ii) subject to paragraph (10), in the case of shares, the day 3 years after the first issue date 
and, in the case of securities, the day 5 years after the first issue date. 

(10) Where, in a case falling within the terms of paragraph (9)(b)(ii), before the relevant date 
there mentioned, the new shares or new securities become marketed to the general public (within 
the meaning of paragraph 2(3) of Schedule 28B), there shall be substituted for that date the 
second anniversary of the date on which the new shares or new securities became so marketed 
or, if later, the second anniversary of the date on which those shares or securities became fully 
tradeable. 
(11) In this regulation references to the reorganisation period are to the period which 


(a) begins when a shareholder or holder of securities receives, shares in or securities of 
company B in consequence of the scheme of reconstruction, and is the first person to do so, 
and 

(b) ends when the last of the shares in or securities of company B to be issued in consequence 
of the scheme of reconstruction (excluding shares or securities issued in pursuance of an 
earn-out right) is issued, 
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Earn-outs 
10— (1) Where, in a case described in either regulation 5 or 6— 


(a) shares in or securities of company B (“earn-out shares or securities”) are issued to a 
venture capital trust in pursuance of an earn-out right, which was conferred on the trust 
company in exchange for old shares or old securities, and 
(b) the requirements of regulation 5(1)(d) or 6(1)(d), as the case may be, would be satisfied if 
the earn-out right were treated as replaced by the earn-out shares or securities that are issued 
in pursuance of it— 
(1) regulation 8(4) to (12) or regulation 9(4) to (11), as the case may be, shall apply to the 
earn-out shares and securities as they apply to new shares and new securities; and 
(ii) the trust company may elect to recalculate the formula in regulation 7(2) (as applied by 
regulation 8(2) or (3) or 9(2) or (3)). 
(2) The recalculation shall be made— 
(a) including the earn-out shares and securities in the calculation of Nv and Nmv (but at their 
market value immediately after they were issued), and 
(6) omitting the earn-out right from the calculation of C. 
(3) An election under this regulation in respect of any right— 
(a) must be made, by a notice given to an officer of the Board, within the period of one year 
from the end of the accounting period in which the relevant earn-out shares and securities are 
issued, and 
(b) shall be irrevocable. 


Apportionment 

11— (1) For the purposes of these Regulations (and of subsection (2)(6) to (d) of section 842AA 
and paragraph 10B of Schedule 28B), where it is necessary to apportion any value between the 
new shares or new securities issued to the venture capital trust (or one or more classes thereof), 
such apportionment shall be carried out— 

(a) in the first instance, having regard to the historic values of any old shares or old securities 

in relation to which the new shares or new securities are matching shares or securities, 

(b) otherwise according to such method as is just and reasonable, and 

(c) in any event, with a view to securing that the requirements of section 842AA(2)(d) to (d), 

or paragraph 10B of Schedule 28B, as the case may be, do not cease to be met. 
(2) In the application of paragraph (1) to regulation 9, references to new shares and new 
securities shall be construed as extending to company A shares or securities (as defined in that 
regulation) with any necessary modifications. 


2002/2849 
Capital Gains Tax (Gilt-edged Securities) Order 2002 


Made by the Treasury under TCGA 1992 Sch 9 


WEEN, . «4. «18 November 2002 
1 This Order may be cited as the Conia Gaine ia (Gilt-edged Securities) Order 2002. 


2 The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 

5% Treasury Stock 2008 

5% Treasury Stock 2012 

5% Treasury Stock 2014 

5% Treasury Stock 2025 

2% Index-linked Treasury Stock 2035. 


2002/3047 
Statutory Payment Schemes (Electronic Communications) Regulations 2002 


Made by the Commissioners of Inland Revenue under FA 1999 ss 132 and 133(2) 


Made. . so tesgml ais seein ACCC em ae 
Laid before the House of Commons... .. . 11 December 2002 
Coming intg. force. aie 
PART 1 
INTRODUCTION 


eS 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Statutory Payment Schemes (Electronie panos! 
nications) Regulations 2002 and shall come into force on Ist January 2003._ 


(2) In these Regulations— ie az oelt 1c 
“the Board” means the Commissioners of Inland “anges 117 JNO-E1BS 


— 
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“official computer system” means a computer system maintained by or on behalf of the 
Board— 


(a) to send or receive information or payments; or 
(b) to process or store information; and 
“the statutory payments” means statutory maternity pay, statutory paternity pay and statu- 
tory adoption pay. 
(3) References in these Regulations to information and to the delivery of information shall be 
construed in accordance with section 132(8) of the Finance Act 1999. 


Scope of these Regulations 
2 These Regulations apply to— 
(a) the delivery of information to or by the Board, the delivery of which is required or 
authorised in connection with the statutory payments; and 
(b) the making or recovery of any of the statutory payments or of any other sum in 
connection with those payments. 


PART 2 
ELECTRONIC COMMUNICATIONS—GENERAL PROVISIONS 


Restrictions on the use of electronic communications 
3— (1) The Board may use electronic communications in connection with the matters referred to 
in regulation 2. 
(2) A person other than the Board may only use electronic communications in connection with 
the aes referred to in regulation 2 if the conditions specified in paragraphs (3) to (6) are 
Satisiied. 


\(3) The first condition is that the person is for the time being permitted to use electronic 


communications by an authorisation given by means of a direction of the Board. 
(4) The second condition is that the person uses— 
(a) an approved method for authenticating the identity of the sender of the communication; 
(b) an approved method of electronic communications; and 
(c) an approved method for authenticating any information delivered by means of electronic 
communications. 
(5) The third condition is that any information or payment sent by means of electronic 
communications is in a form approved for the purposes of these Regulations. 
(6) The fourth condition is that the person maintains such records in written or electronic form 
as may be specified in a general or specific direction given by the Board. 


(7) In this regulation “approved” means approved for the purposes of these Regulations and for 
the time being by means of a general or specific direction of the Board. 


Use of intermediaries 
4 The Board may use intermediaries in connection with— 
(a) the delivery of information about any statutory payment by means of electronic commu- 
nications; 
(b) the making or recovery of any statutory payment by those means; and 
(c) the authentication or security of anything transmitted by any such means, 


and may require other persons to use intermediaries in connection with those matters. 


PART 3 
ELECTRONIC COMMUNICATIONS — EVIDENTIAL PROVISIONS 


Effect of delivering information by means of electronic communications 

5— (1) Information to which these Regulations apply, and which is delivered by means of 
electronic communications, shall be treated as having been delivered, in the manner or form 
required by or under any provision of the Social Security Acts, section 7 or 8 of the Employment 
Act 2002 or Article 8 or 9 of the Employment (Northern Ireland) Order 2002 if, but only if, all 
the conditions specified by— 

(a) these Regulations, and 

(b) any specific or general direction given by the Board, 
are satisfied. 
(2) Information delivered by means of electronic communications shall be treated as having been 
delivered on the day on which the last of the conditions imposed as mentioned in paragraph (1) 
is satisfied. 
This is subject to the following qualification. 
(3) The Board may by a general or specific direction provide for information to be treated as 
delivered upon a different date (whether earlier or later) (than that given by paragraph (2). 
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(4) In paragraph (1) “the Social Security Acts” means the Social Security Contributions and 
Benefits Act 1992, the Social Security Administration Act 1992, the Social Security Contribu- 
tions and Benefits (Northern Ireland) Act 1992 and the Social Security Administration 
(Northern Ireland) Act 1992. 


Proof of identity of sender or recipient of information 
6 If it is necessary to prove, for any purpose, the identity of— 


(a) the sender of any information delivered by means of electronic communications to an 
official computer system, or 
(b) the recipient of any information delivered by means of electronic communications from 
an official computer system, 


the sender or recipient (as the case may be) shall be presumed to be the person recorded as such 
on an official computer system unless the contrary is proved. 


Proof of delivery of information and payments 

7— (1) If it is necessary to prove, for any purpose, that the use of electronic communications has 
resulted in the making of any payment to or by the Board, or the delivery of any information to 
or by them, this shall be presumed, unless the contrary is proved— 

(a) in the case of information delivered or a payment made to the Board, if the making of the 

payment, or the delivery of the information, has been recorded on an official computer 

system; 

(5) in the case of information delivered, or payment made, by the Board, if the despatch of 

that payment or information has been recorded on an official computer system, and 

(c) not to be the case if it has not been so recorded. 
(2) If it is necessary to prove, for any purpose, when any information or payment sent by 
electronic communications has been received, the time of receipt shall be presumed to be that 
recorded on an official computer system unless the contrary is proved. 


Proof of content of information 


8 If it is necessary to prove, for any purpose the content of any information sent by means of 
electronic communications, the content shall be presumed to be that recorded on an official 
computer system unless the contrary is proved. 


Certificates as to official records 


9 A document certified by an officer of the Board to be a printed-out version of any electronic 
communication recorded on an official computer system as at a particular date shall be 
presumed, unless the contrary is proved— 


(a) to have been recorded on an official computer system at that date; and 
(6) to constitute the entirety of the electronic communication so recorded. 


Presumption as to certificates 


10 A document purporting to be a certificate issued by an officer of the Board under 
regulation 9 shall be presumed to be such a certificate unless the contrary is proved. 


2003/96 
Community Investment Tax Relief (Accreditation of Community Development Finance 
Institutions) Regulations 2003 


Made by the Treasury under FA 2002 Sch 16 paras 4(2)(b), (4), (5), (6) and 5 


Made .. . . «6.1 AAD. . . . 2 723 Jantar 
Laid before Parliament} i — 24OITA DAUM January 2003 
Coming into force... + 4.3 RMOMONS) 5. ie Sura] tee 
PART 1 
INTRODUCTORY 


tf 


Citation and commencement 


1 These Regulations may be cited as the Community Investment Tax Relief (Accreditation of 
Community Development Finance Institutions) Regulations 2003 and shall come He, force on 
13th February 2003. 


Interpretation : ; 0.0 /1iab noise i (3) 
2 In these Regulations— ; nm 
“accreditation” means accreditation as a community development finance institution; 


fT 2b 2mri | 
‘enter: means a body accredited as a community development finance: instivues@ roid? 
[Chapter 2 of Part 7 of the Income Tax Act 2007]; ib s goqis bersvilsb 
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[“the Director of Enterprise Environment” means the Director of Enterprise Environment of 
the Department for Business, Enterprise and Regulatory Reform;:]! 

[“the five year period” means the period of five years beginning with the day the investment is 
made; alle 


anor 


(a) in relation to an individual, shall be construed in accordance with section 336 of the 
Income Tax Act 2007; and 

(6) in relation to a company, has the meaning given in paragraph 2 of Schedule 16 to the 
Finance Act 2002;]' 


“investment fund” has the meaning given in regulation 9; 

“notice” means notice in writing; 

“qualifying enterprise” has the meaning given in regulation 10: 

{“qualifying investment”— 

(a) in relation to an investment made by an individual, means an investment in respect of 
which the individual is eligible under section 334 of the Income Tax Act 2007 for 
community investment tax relief; and 

(b) in relation to an investment made by a company, has the meaning given in paragraph 8 
of Schedule 16 to the Finance Act 2002;” 

“relevant investment” has the meaning given in regulation 11; 

“residential property” has the meaning given in Annex D of the Material Concerning the 
deere tn of Community Development Finance Institutions published by the Secretary 
of State; 

“retail community development finance institution” shall be construed in accordance with 
[section 340(6)(5), (7) and (8) of the Income Tax Act 2007]'; 

“the Small Business Service” means the entity so named being an executive agency of the 
Department of Trade and Industry; 

[“tax relief certificate” means a certificate issued by the CDFI in respect of the investment 
which is in the form specified by the Commissioners for Her Majesty’s Revenue and 
Customs;]! 

Amendments—! Words in definitions of “CDFI” and “retail community development finance institution” substituted, 
definitions of “the board”, “the Investment Director” and “the Small Business Service” revoked, definition of “the 
Director of Enterprise Environment” inserted, definitions of “the five year period”, “investment”, “qualifying invest- 
ment” and “tax relief certificate” substituted, by the Community Investment Tax Relief (Accreditation of Community 


Development Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 3 with effect from 11 March: 
SI 2008/383 art 1. 


PART 2 
APPLICATION AND CRITERIA FOR ACCREDITATION 


Criteria for accreditation 
3 For the purposes of [section 340(2)(b) of the Income Tax Act 2007]! the criteria to be satisfied 
for accreditation are specified in Part 2 (Application and Criteria for Accreditation) of the 
Material Concerning the Accreditation of Community Development Finance Institutions 
published by the Secretary of State. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 4 with effect from 11 March: SI 2008/383 art 1. 


Notification of accreditation or refusal 
4 The Secretary of State must give notice to a body of the grant of an accreditation specifying 
the date of the grant of accreditation and the date on which the period of accreditation begins. 
5 The Secretary of State must give notice to a body ofa refusal to grant accreditation specifying 
the date of the refusal and the reasons for the refusal. 


PART 3 
TERMS AND CONDITIONS OF ACCREDITATION 


6 An accreditation is subject to the terms set out in this Part. 


Publication of details 
7— (1) It is a term of accreditation that the CDFI agrees to the publication of the information 
specified in paragraph (2) in a list which the Secretary of State may publish from time to time. 
(2) The information specified for the purpose of paragraph (1) is— 


(a) the name of the CDFI; 

(b) the business address of the CDFI: 

-(c) the name of an individual who may be contacted at the CDFI; 
(d) the date the CDFI was granted accreditation; and 

(e) an outline of the aims and business operations of the CDFI. 


(3) The CDFI must give notice to the Secretary of State of— 
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(a) any change to the information specified in subparagraphs (a) to (d) of paragraph (2), and 
(b) any material change to the information specified in subparagraph (e) of paragraph (2), 
within 30 days of the relevant change. 
(4) The CDFI is liable to a penalty of £100 payable to the [Department for Business, Enterprise 
and Regulatory Reform]! for each failure to notify a change to the specified information in 
accordance with paragraph (3) unless the [Director of Enterprise Environment]! is satisfied that 
the CDFI had a reasonable excuse for failing to notify the change. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 5 with effect from 11 March: SI 2008/383 art 1. 


[General CDFI investment terms 
[8— (1) It is a term of accreditation that— 


(a) on or before the first anniversary of the date the CDFI was first granted. accreditation 
(“the accreditation date”), at least 25% of the amount of the investment fund is invested in 
relevant investments in qualifying enterprises; 

(b) on or before the second anniversary of the accreditation date, at least 50% of the amount 
of the investment fund is invested in relevant investments in qualifying enterprises; 

(c) on or before the third anniversary of the accreditation date at least 75% of the amount of 
the investment fund is invested in relevant investments in qualifying enterprises; and 

(d) at the end of each year ending on a subsequent anniversary of the accreditation date, an 
average of at least 75% of the amount of the investment fund has been invested in relevant 
investments in qualifying enterprises. 


(2) For the purpose of paragraph (1)(d), the average percentage of the investment fund invested 
in relevant investments in qualifying enterprises is to be found on the last day of the year in 
question by calculating— 


(a) the average of the percentages so invested as at close of business on each day of that year, 
or 
(b) the average of the percentages so invested as at close of business on the relevant dates. 


(3) “The relevant dates”, in relation to a year, means— 


(a) a date falling within the first three months of the year, 

(b) a date falling within the second three months of the year, 
(c) a date falling within the third three months of the year, and 
(d) a date falling within the final three months of the year, 


(4) A date falling within any of the time periods specified in paragraph (3)(4), (c) and (d) must be 
at least 87 days but not more than 95 days after the preceding date. 


(5) If the percentage of the investment fund invested in relevant investments in qualifying 
enterprises at close of business on any day exceeds 100% of the investment fund, the excess shall 
be disregarded.]! 


Amendments—' Regulation substituted by the Community Investment Tax Relief (Accreditation of Community Develop- 
ment Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 6 with effect from 11 March: SI 2008/383 art 1. 


Meaning of the “investment fund” 
9— (1) The amount of the investment fund at a given date (“the relevant date”) is the sum of— 
A-(B+C) 
Here— 


A is the amount of qualifying investments and investments by other CDFIs in the CDFI 
made on or before the relevant date and held continuously since the investment was made 
until the relevant date, but does not include any qualifying investments or investments by 
other CDFIs in the CDFI made at any time during the three months prior to the relevant 
date; 

B is any amount payable by the CDFI at the relevant date or at any time during the three 
months following the relevant date to repay, redeem or buy-back the capital element of any 
qualifying investment; 

C is the amount of any investment made by the CDFI from the investment fund which has 
been written-off in accordance with generally accepted accounting practice. 


(2) For the purpose of paragraph (1) where a qualifying investment is a loan which authorises 
the CDFI to draw down amounts of the loan over a period of time, the amount of the 
qualifying investment is the amount drawn down at the relevant date. 


Meaning of “qualifying enterprise” 
10— (1) For the purposes of these Regulations an enterprise is a qualifying enterprise if— 
(a) the enterprise is a small or medium-sized enterprise; = 
(b) the CDFI can demonstrate that at the time the investment in the cntoraire was made t the 
enterprise was unable to obtain finance from other sources; and 
(c) the enterprise falls within one of the following Cases. 


Case 1 ' CO yott 
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The enterprise is located in a geographic area identified in Annex A of the Material Concerning 
the Accreditation of Community Development Finance Institutions published by the Secretary 
of State. 

Case 2 


The enterprise is located in an area which the CDFI, by reference to Government-recognised 
measures of disadvantage relating to— 
(i) income; 
(ii) employment; 
(iii) health, deprivation and disability; 
(iv) education, skills and training; 
(v) geographical access to services, and 
(vi) housing, 
can demonstrate has a level of disadvantage comparable to those identified in Annex A of the 
) Material Concerning the Accreditation of Community Development Finance Institutions 
published by the Secretary of State. 
Case 3 
The enterprise is owned and operated by, or intended to serve, individuals recognised as being 
disadvantaged on account of their ethnicity, gender, age, disability or other similar defining 
characteristic. 
[(2) For the purpose of paragraph (1)(a), a “small or medium-sized enterprise” means a micro, 
small or medium-sized enterprise as defined in Commission Recommendation 2003/361/EC of 
6th May 2003 (“the Recommendation”, references to the Annex being references to the Annex to 
the Recommendation), subject to the qualification set out in paragraph (3). 
(3) If a company (“C”) is a micro, small or medium-sized enterprise, disregarding any partner 
enterprise or linked enterprise, and, taken alone, it would satisfy the employee limit and a least 
one of the financial limits, but— 
(a) the number of employees, annual turnover or annual balance sheet total (as the case may 
be) of a partner enterprise or linked enterprise to which it is related has been taken into 
account in determining whether the employee limit or the financial limits have been exceeded, 
and 
(b) a partner enterprise or linked enterprise to which C is related would, disregarding the 
number of employees, and the annual turnover and balance sheet totals of C, exceed the 
employee limit or both of the financial limits, 
Article 4(2) of the Annex shall be disregarded in determining whether C is a small or 
medium-sized enterprise for an accounting period in which it exceeds the employee or financial 
limits. 
(4) For the purpose of paragraph (3), references to the employee limit and the financial limits are 
to the limits respectively on the number of employees, and the annual turnover and balance sheet 
totals, contained in Article 2(1) of the Annex.]! 
Amendments—' Paras (2)-(4) substituted for previous para (2) by the Community Investment Tax Relief (Accreditation of 


Community Development Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 9 with effect from 
11 March 2008: SI 2008/383 art 1. 


Meaning of “relevant investment” 
11— (1) Subject to paragraph (4), for the purposes of these Regulations a relevant investment is 
an investment made by the CDFI in an enterprise where— 
(a) it makes a loan (whether secured or unsecured) to the enterprise, or 
(b) an issue of securities of or shares in the enterprise, for which the CDFI has subscribed, is 
made to the CDFI. 
(2) For the purposes of paragraph (1)(a)— 
(a) the CDFI does not make a loan to an enterprise where— 
(i) the enterprise uses overdraft facilities provided by the CDFI, or 
(li) the CDFI subscribes for or otherwise acquires securities of the enterprise; 
(b) where the loan agreement authorises the enterprise to draw down amounts of the loan 
over a period of time the loan is treated as made at the time when the first amount is drawn 
down. 
(3) For the purpose of these Regulations where a relevant investment is a loan within 
paneearh (2)(b) the amount of the relevant investment is the amount drawn down ata given 
ate. 


(4) The investments specified in Schedule | are not relevant investments. 


Limits on qualifying investments 
12— (1) The CDFI must give notice to the [Director of Enterprise Environment]' at least one 
month before entering into any arrangements or commitments with the aim of increasing 
qualifying investments in the CDFI to more than 125% of the amount stated in its application 
for accreditation (“the 125% limit). 
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(2) The [Director of Enterprise Environment]!'may approve the increase by notice to the CDFI. 
(3) Where— : 

(a) the CDFI fails to give notice in accordance with paragraph (1), or 

(b) the [Director of Enterprise Environment]! does not approve the i increase in n_ accordance 

with paragraph (2), 
the [Director of Enterprise Environment]! may treat all or some of the investments made by the 
CDFI after the date on which the qualifying investments exceed the 125% limitas not being 
relevant investments for the purposes of regulation 8 up to an amount equal to the amount by 
which the qualifying investments exceed the 125% limit. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2; 5 with effect from 11 March 2008: SI 2008/383 art 1. 


Reporting requirements 
13— (1) The CDFI must make an annual report to the [Department for Business, Enterprise and 
Regulatory Reform]!— 
(a) within three months of each anniversary of the date on which the CDFI was last granted 
accreditation, or 
(b) subject to paragraph (2), on such other date coincident with the CDFFs reporting cycle 
and agreed with the [Department for Business, Enterprise and Regulatory Reform]'. 
(2) The first annual report made by the CDFI must be made no later than 18 months after the 
date accreditation was granted. 


(3) The annual report shall be in the form provided by the Secretary of State for this purpose. 
(4) Subject to paragraph (5), the CDFI is lable to a penalty of £500 payable to the [Department 
for Business, Enterprise and Regulatory Reform]' where the annual report is not made within 
three months of date on which it was due under paragraph (1). 

(5) Paragraph (4) does not apply if in the opinion of the [Director of Enterprise Environment]! 
the CDFI had reasonable excuse for failing to make an annual return. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, ST 2008/383 arts 2, 5 with effect from 11 March 2008: SI 2008/383 art 1. 


Tax relief certificate 
14— (1) Subject to paragraph (2), the CDFI must issue a tax relief certificate to the investor or 
its nominee within 30 days of receiving an investment from an individual or a company. 
(2) Where the investment is received before the grant of accreditation but an application for 
accreditation is made before 6th April 2003, the CDFI must issue a tax relief certificate within 
30 days of the grant of accreditation. 


PART 4 
GENERAL PROVISIONS 


Withdrawal of accreditation 
15— (1) The Secretary of State must withdraw the CDFI’s accreditation— 


(a) [subject to regulations 15A to 15E,]* with effect from the time of the failure, where the 
CDFI fails to satisfy the terms of regulation 8; 
(b) subject to paragraph (2), where the CDFI makes a direct or indirect investment in 
residential property from the investment fund; and 
(c) subject to paragraph (3), where the CDFI fails to make an annual report within 12 months 
of the date on which it was due under paragraph (1) of regulation 13. 
(2) Paragraph (1)(4) does not apply where— 
(a) the CDFI can demonstrate that to the best of its knowledge and belief it had not invested 
in residential property, and 
(b) the CDFI divested itself of the investment within three months of— © 2 af 
(i) the date it discovered that the investment was in residential property, or 
(11) the date of receipt of a notice from the [Department for Business, Enterprise and 
Regulatory Reform]! that the investment is in residential property, 
whichever is the earlier. tS 


(3) Paragraph (1)(c) does not apply if in the opinion of the [Director of Bitterprise E Environ- 
ment]! the CDFI had reasonable excuse for failing to make an annual return. ~~ 

(4) A withdrawal of an accreditation must be given by notice by the Secretary of State specifying 
the date from which accreditation is withdrawn and the reasons for the withdrawal ~ 

(5) The CDFI must within 30 days of receiving notice under paragraph (4) of withdrawal of 
accreditation give notice to each of the investors to which it has issued a tax relief certificate in 
respect of investments made within the specified period stating yi ap been 
withdrawn and specifying the date from which accreditation is withdrawn. | » soled ¢litroc 
(6) For the purpose of paragraph (5) “specified period” means the five e years , immediately 
preceding the date from which accreditation is withdrawn. noUBHbe96 101 
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Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 5 with effect from 11 March 2008: SI 2008/383 art 1. 

? Words substituted by the Community Investment Tax Relief (Accreditation of Community Development Finance 
Institutions) (Amendment) Regulations, SI 2008/383 arts. 2, 7 with effect from 11 March: SI 2008/383 art 1. 


Applications relating to failures to satisfy the conditions of regulation 8 
15A— (1) This regulation applies where after the end of a year ending upon the anniversary of 
the date that the CDFI was first granted accreditation a CDFI bécomes aware of a failure to 
satisfy the conditions of regulation 8 in respect of that year. 
(2) Where this regulation applies, the CDFI may apply in writing to the Secretary of State within 
3 months after the end of that year for a determination that the accreditation shall not be 
withdrawn notwithstanding the failure to satisfy the conditions of regulation 8. 


(3) An application under this regulation must specify— 


(a) the circumstances that have led to the failure to satisfy the conditions of regulation 8, and 
)  (b) the measures taken by the CDFI to avoid the failure. 


(4) Where the failure relates to a condition specified in regulation 8(1)(a), (b) or (c), the 
application must state— 
(a) the maximum percentage of the investment fund that was suitably invested during that 
year, and 
(b) the maximum percentage that would have been so invested had it not been for the 
circumstances that led to the failure. 


(5) Where the failure relates to the condition specified in regulation 8(1)(d), the application must 
state— 
(a) the average percentage of the investment fund suitably invested as calculated in accord- 
ance with regulation 8(2), and 
(6) the average percentage of the investment fund that would have been suitably invested as 
calculated in accordance with regulation 8(2) had it not been for the circumstances that led to 
the failure.]! 
Amendments—! Regulations 15SA-1SE inserted by the Community Investment Tax Relief (Accreditation of Community 


Development Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 8 with effect from 11 March 2008: 
SI 2008/383 art 1. 


[Applications relating to anticipated failures to satisfy conditions of regulation 8 


15B— (1) This regulation applies where during a year ending upon the anniversary of the date a 
CDFI was first granted accreditation the CDFI anticipates likely failure to satisfy the conditions 
of regulation 8 in respect of that year. 


(2) Where this regulation applies the CDFI may apply in writing to the Secretary of State for a 
decision that, should the anticipated likely failure occur at the end of the year as a result of the 
circumstances specified in the application, the Secretary of State will determine after the end of 
the year in respect of which the application relates, that accreditation will not be withdrawn. 
(3) An application under this regulation must specify— 
(a) the circumstances that are anticipated will lead to the failure to satisfy the conditions of 
regulation 8, and 
(b) any measures that have been taken or that will be taken by the CDFI in that year— 
(i) to avoid that failure, and 
(ii) to ensure that the maximum amount of the investment fund that is possible in all the 
circumstances will be suitably invested. 


(4) Where the failure relates to a condition specified in regulation 8(1)(a), (b), or (c) the 
application must state— 
(a) the maximum percentage of the investment fund suitably invested at the time the 
application under this regulation is submitted to the Secretary of State, 
(b) the maximum percentage of the investment fund that would have been so invested had it 
not been for the circumstances that are anticipated to lead to the failure, and 
(c) as far as possible, the maximum possible percentage of the investment fund that the CDFI 
anticipates will be so invested as a result of the measures taken under paragraph (3)()). 


(5) Where the anticipated failure relates to a condition specified in regulation 8(1)(d), the 
application must state— 
(a) the average percentage of the investment fund suitably invested as calculated in accord- 
ance with regulation 8(2)(a) for each day of that year before the day on which the application 
is submitted to the Secretary of State, and 
(b) as far as possible the average percentage of the investment fund that will be suitably 
invested on the final day of that year as calculated in accordance with regulation 8(2)(a) or (b) 
further to the measures taken under paragraph (3)(d). 
(6) Where a\CDFI submits an application under this regulation further to which the Secretary of 
State decides under regulation 15D that after the end of the year to which the application relates 
accreditation will not be withdrawn and the CDFI thereafter anticipates that it will fail— 


(a) to take the measures as specified in the application, or 99) 
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(b) to ensure that the maximum or average amount of the investment fund as specified in the 
application will be suitably invested, 


it may make a further application under this paragraph (2) in respect of that anticipated failure 
and this regulation will apply to that failure as it would apply to an application in respect of an 
anticipated failure to satisfy the conditions of regulation 8.]! 

Amendments—! Regulations 15A-1S5E inserted by the Community Investment Tax Relief (Accreditation of Community 


Development Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 8 with effect from 11 March; 
SI 2008/383 art 1. 


[Applications under regulation 15A: failures that have occurred 


15C— (1) This regulation applies where an application under regulation 15A has been made in 
respect of a failure to meet the conditions of regulation 8. 


(2) Where the Secretary of State is satisfied that— 


(a) the failure to satisfy the conditions of regulation 8 was as a result of the circumstances 
specified in the application, 

(b) those circumstances were outside the control of the CDFI and, where applicable, any 
person connected with it, and 

(c) the CDFI acted reasonably in its attempts to avoid failing to satisfy the conditions of 
regulation 8 and to minimise the extent of failure, 


the Secretary of State must determine that accreditation shall not be withdrawn and shall notify 
the CDFI of the determination. 


(3) Where the Secretary of State does not have sufficient information to make a determination 
under this regulation he may ask the CDFI to supply further information prior to making a 
determination. ]! 

Amendments—' Regulations 1SA—1SE inserted by the Community Investment Tax Relief (Accreditation of Community 


Development Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 8 with effect from 11 March 2008: 
SI 2008/383 art 1. 


[Applications under regulation 15 B: anticipated failures 


15D— (1) This regulation applies where an application under regulation 15B has been made in 
respect of an anticipated failure to meet the conditions of regulation 8. 


(2) Where the Secretary of State is satisfied that— 


(a) the anticipated failure to satisfy the conditions of regulation 8 arises from the circum- 
stances specified in the application, 

(b) those circumstances are outside the control of the CDFI and, where applicable, any 
person connected with it, and 

(c) the measures specified in the application that have been taken or that will be taken to 
prevent failure or to minimise the extent of failure are reasonable in all the circumstances, 


he must, subject to paragraphs (4) and (5), decide that where such measures as are specified in 
the application are taken by the CDFI but the CDFI thereafter fails to meet the conditions of 
regulation 8 as a result of the circumstances specified in the application the accreditation shall 
not be withdrawn after the end of that year if failure occurs as a result of those circumstances. 


(3) The Secretary of State must notify the CDFI of his decision made under paragraph (2). 


(4) Where the Secretary of State does not have sufficient information to make a decision under 
this regulation he may request the CDFI to provide more information prior to making a 
decision. 


(5) Where the Secretary of State decides under paragraph (2) that accreditation will not be 
withdrawn after the end of the year to which the application relates and the CDFI— 
(a) becomes aware that the measures specified in the application will not prevent the failure or 
minimise the extent of failure, or 
(b) becomes unable to implement such measures, 


the CDFI may submit a further application under regulation 15B in respect of the same 
circumstances specifying further measures that will be taken to avoid or minimise the extent of 
failure. 


(6) Where the Secretary of State notifies the CDFI under paragraph (3) est abrwcdiéetiors may 
be withdrawn the CDFI may submit a further application under regulation 15B.]'_ 
Amendments—! Regulations 15SA-15E inserted by the Community Investment Tax Relief (Accreditation of Community 

Development Fuante Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 8 with effect from 11 March 200 

SI 2008/383 art 1 rye) wat, 16) 

BS} aikeus se best 
[Regulations 15A to 15D: supplementary == 

15E— (1) Where a CDFI has submitted an application under regulation 15B but the Secretary 
of State does not make a decision under regulation 15D before the end of the nN question 
and the CDFI thereafter fails to satisfy the oa of pesca 8 for 
submit an application under regulation 15A. venom ont odes o} (ey? 
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(2) Where the Secretary of State has received one or more applications under regulation 15B 
upon which no decision has yet been made, the Secretary of State must not make a decision that 
accreditation will not be withdrawn until he is satisfied that it should not be withdrawn in respect 
of each and every application. 
(3) A determination under regulation 1SC not to withdraw accreditation and a decision under 
regulation 15D that accreditation may not be withdrawn shall not prevent the Secretary of State 
from withdrawing accreditation where he has grounds for doing so as a result of other 
circumstances which are not the subject of an application under regulation ISA or ISB. 
(4) For the purposes of regulations ISA and ISB “suitably invested” means invested in relevant 
investments in qualifying enterprises. 
(5) For the purposes of regulations 1SC and 15D 
(a4) a person who acts on behalf of a CDFT to manage its investment is treated as a CDFI, 
and 
(b) section 993 of the Income Tax Act 2007 shall apply for determining whether a person is 
connected with a CDEFT.]! 
Amendments—' Regulations [SA 1S5E inserted by the Community Investment Tax Relief (Accreditation of Community 


Development Finance Institutions) (Amendment) Regulations, ST 2008/383 arts 2, 8 with effect from 11 March 2008: 
ST 2008/383 art | 


Appeals against refusal to grant accreditation or withdrawal of accreditation 
16— (1) An appeal to the Special Commissioners may be brought against a refusal to grant 
accreditation or a withdrawal of accreditation. 
(2) Notice of an appeal under this regulation must be given 
(a) in writing, 
(b) within 30 days of the date of the notification of the refusal under regulation 5 or the 
withdrawal under regulation 15(4), and 
(c) to the [Director of Enterprise Environment]!. 
(3) The notice of appeal must require the [Director of Enterprise Environment]! to transmit to 
the [tribunal]? 
(@) in an appeal against a refusal to grant accreditation, the application for accreditation, 
together with any information or particulars provided by the body to the Secretary of State in 
support of the application, or 
(>) in an appeal against a withdrawal of accreditation, the notice under regulation 15(4) 
together with any information or particulars prepared by the [Department for Business, 
Enterprise and Regulatory Reform]! leading to the issue of that notice. 
(4) The [tribunal]? may allow the appeal and 
(a) in an appeal against a refusal to grant accreditation, direct that the Secretary of State 
accredit the body within 14 days of its decision, or 
(>) in an appeal against a withdrawal of accreditation, direct that the withdrawal was 
ineffective. 
(5) Notwithstanding the provisions of sections 11 and 13 of the Tribunals, Courts and 
dnforcement Act 2007, the decision of the tribunal shall be final. /? 
Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, ST 2008/383 arts 2, 5 with effect from 11 Mareh 2008; SI 2008/383 art 1. 
In para (1), words “to the Special Commissioners” revoked, in paras (3), (4), words substituted for words “Special 
Commissioners”, and para (5) substituted, by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, St 2009/56 art 3, Sch 2 para 83 with effect from 1 April 2009, Para (5) previously read as follows 
*(5) The decision of the Special Commissioners shall be final.”, 


SCHEDULE | 
Regulation 11(4) 


INVESTMENTS WHICH ARE NOT RELEVANT INVESTMENTS 
General Investments 
1 Any investment which benefits directly or indirectly from the security offered by a Phoenix 
Fund guarantee or by any similar publicly-funded underwriting or guarantee arrangement. 
2— (1) Any loan to a profit-distributing enterprise 


(a) which is not made on terms that are equivalent to those offered by conventional sources of 


finance, or ne A . , 
(b) as a consequence of which, and for so long as, the total amount of loans to that enterprise 
exceeds £100,000 (“the £100,000 limit’). 

(2) Where the £100,000 limit is exceeded 
(a) by two or more loans made on the same day, or ; ies 
(b) in any other circumstances where it is not possible to establish which loan caused the limit 
to be exceeded, 
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the [Director of Enterprise Environment]! shall determine which of those loans shall not 
constitute relevant investments so that the amount of relevant investments in the enterprise 
approximates to but does not exceed the £100,000 limit. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 5 with effect from 11 March: SI 2008/383 art 1. 


3— (1) Any loan to a profit-distributing enterprise which is not made at market rates or above, 
or, where interest is not charged on loans the fee structure is not at an equivalent level. 


(2) In paragraph (1) “market rate” means the European Commission’s Hurdle Rate, which is the 
Reference Rate (as published at  http://europa.eu.int/comm/competition/state_aid/others/ 
reference_rates.html) plus four percentage points, or more. 


[3A Any equity investment in a profit-distributing enterprise.]! 


Amendments—! Para inserted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 11 with effect from 11 March 2008: SI 2008/383 
art 1. 


4— (1) Any loan to or equity investment in a non-profit-distributing enterprise for the purposes 
of undertaking community projects as a consequence of which, and for so long as, the total 
amount invested in that enterprise exceeds £250,000 (“the £250,000 limit”). 


(2) For the purpose of paragraph (1) “community projects” means— 


(a) public sector projects, 

(b) projects which benefit charities and other non-profit distributing bodies which are 
engaged entirely in public functions, non-competitive and non-commercial activity, or 

(c) projects which are commercial in the sense that there is remuneration for the service 
provider and competition for their supply, but which are small-scale and purely local in nature. 


(3) Where the £250,000 limit is exceeded— 


(a) by two or more loans or equity investments made on the same day, or 
(b) in any other circumstances where it is not possible to establish which loan or investment 
caused the limit to be exceeded, 


the [Director of Enterprise Environment]! shall determine which of those loans or investments 
shall not constitute relevant, investments so that the amount of relevant investments in the 
enterprise approximates to but does not exceed the £250,000 limit. 


Amendments—! Words substituted by the Community Investment Tax Relief (Accreditation of Community Development 
Finance Institutions) (Amendment) Regulations, SI 2008/383 arts 2, 5 with effect from 11 March 2008: SI 2008/383 art 1. 


5 Any investment in an enterprise as a consequence of which, and for so long as, the total 
amount invested by the CDFI in that enterprise exceeds 20% of the amount of the investment 
fund at— 


(a) for the first year following accreditation, the date the investment is made by the CDFI, 
and ta 

(b) thereafter, the immediately preceding anniversary of the accreditation date. 
6— (1) Any investment in an enterprise within Case 2 of regulation 10 as a consequence of 
which, and for so long as— 


(a) the total amount invested. out of the investment fund by the CDFI in enterprises in Case 2 
exceeds the amount invested in enterprises within Cases | and 3; or 

(b) the number of investments out of the investment fund by the CDFI in enterprises in Case 
2 exceeds the number of investments in enterprises within Cases | and 3. 


(2) For the purposes of paragraph (1) an investment in an enterprise which is within both Case 2 
and Case 3 shall be treated as being only within Case 3. 


Property investments, which are not relevant investments 


7 Any investment which funds directly or indirectly the acquisition, construction or development 
of residential property. 


8— (1) Any investment which funds directly or indirectly the acquisition, construction or 
development of non-residential property where, on the next anniversary of the date on which the 
CDFI was granted accreditation, in consequence of that investment— saat 

(a) the total amount of investment within Case 1 below exceeds the. amount of relevant 

investments other than those in Case 1, or ~ 

(b) the total amount of investment within oe 2 below exceeds one half of the relevant 


investments within Case 1. ee 
Case 1 a 
1.1 Investment in a non profit-distributing enterprise, the main activity of "paich is to. shale, ed 
invest in or to develop non-residential property. O12: sel Smeal 8) 


1.2 Investment in a development trust or other social enterprise for the purpose of fut in 
or development of non-residential property, whether owned by the trust or by oth ise ai FA) 


Case 2 bebosoxs sd ol 
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2.1 Investment in a profit-distributing enterprise, the main activity of which is holding land with 
the aim of benefiting from capital appreciation of that land, or with the aim of receiving income 
through the exploitation of an interest in it. 

2.2 Investment in a profit-distributing enterprise, the main activity of which is non-residential 
property development. 

(2) For the purposes of paragraph (1) where a investment is a loan which authorises the CDFI to 
draw down amounts of the loan over a period of time, the amount of the investment is the 
amount drawn down at the relevant date. 


Investments by retail community investment finance institutions 
9 Where the CDFI has been accredited as a retail community investment finance institution, any 
investment in another CDFI or in any other body whose objective is to provide finance for 
enterprises in or for disadvantaged communities where, as a consequence of that investment, and 
for so long as, for more than three months the total amount invested in such bodies exceeds 10% 
of the amount of the investment fund at— 
(a) for the first year following accreditation, the date the investment is made by the CDFI, 
and 
(b) thereafter, the immediately preceding anniversary of the accreditation date. 
10 Any investment by a retail community investment finance institution in a body other than a 
CDFI whose objective is to provide finance for enterprises in or for disadvantaged communities 
as a consequence of which, and for so long as, the total amount of investment in such 
enterprises exceeds £250,000. 


Investments by wholesale CDFIs 


11— (1) Any investment made by a wholesale CDFI in an enterprise where as a consequence of 
which, and for so long as, the total amount of investment in that enterprise exceeds— 


' (a) 20% of the amount of the investment fund at— 


(1) for the first year following accreditation, the date the investment is made by the CDFI, 
and 
(ii) thereafter, the immediately preceding anniversary of the accreditation date, or 


(b) £2,500,000 
whichever is the lesser amount. 


(2) Any investment made by a wholesale CDFI in a body other than a CDFI whose objective is 
to provide finance for enterprises in or for disadvantaged communities as a consequence of 
which, and for so long as, the total amount invested in that body exceeds £250,000. 


(3) A “wholesale CDFI” means a CDFI which is not accredited as a retail community 
investment finance institution. 


Commentary—Simon’'s Taxes A1.586. 


2003/282 
Income and Corporation Taxes (Electronic Communications) Regulations 2003 


Made by the Commissioners of Inland Revenue under FA 1999 ss 132, and 133(2) 


VICUC en et ee en ene eee eel 2. TCDIHUTy 200 
Laid before the House of Commons . .-. . . . . 12 February 2003 
Coming intoiforcescoqsug 9) Nol riage sascan, bovodjdfarch:2003: 
PART 1 
INTRODUCTION 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Income and Corporation Taxes (Electronic 
Communications) Regulations 2003 and shall come into force on Sth March 2003. 
(2) In these Regulations— 
“the Board” means the Commissioners of Inland Revenue; 
“the Management Act” means the Taxes Management Act 1970; 
“official computer system” means a computer system maintained by or on behalf of the 
Board— 
(a) to send or receive information or payments, or 
(b) to process or store information; and “the Taxes Act” means the Income and Corpora- 
tion Taxes Act 1988. 
(3) References in these Regulations to information and to the delivery of information shall be 
construed in accordance with section 132(8) of the Finance Act 1999. 


AH ~ Scope of these Regulations 
2— (1) These Regulations apply to— 
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2003/282 reg 2 Statutory Instruments 10490 


(a) the delivery of information, to or by the Board, the delivery of which is authorised or 
required by or under— 


(i) any provision of section 8, 8A, 9, 9A, 9B, 9C, 9D, 12ZAA, 12AB 12AC, 12AD, 12AE, 
59DA or 59E of the Management Act, 
(ii) Schedule 1A to the Management Act, 
[(iia) the Lloyd’s Underwriters (Tax) Regulations 2005,]! 
(iii) section 30 or 36 of the Finance Act 1998, or 
(iv) Schedule 18 to the Finance Act 1998; and 


(b) the making of any payment or repayment of tax or other sums in connection with the 
operation of those provisions. 


(2) Nothing in these Regulations affects the operation of the Electronic Lodgement of Tax 
Returns Order 1997. 
Amendments—! Para (1)(a)(iia) inserted by the Lloyd’s Underwriters (Tax) TREE REE SI 2005/3338 reg 15 with effect 
from 27 December 5008. 
SI 2005/3338 has effect— 
(a) in its application to members who are individuals, for the year 2006-07 (including any actions taken before 6 April 
2006, in relation to the year 2006-07) and subsequent years of assessment; and 
(b) in its application to corporate members, for accounting periods ending after 31 December 2005 (but not in relation 


to profits and losses arising to corporate members which are mentioned in FA 1994 s 220(2) and are declared in 2005): 
SI 2005/3338 reg 1. 


PART 2 
ELECTRONIC COMMUNICATIONS —GENERAL PROVISIONS 


Restriction on the use of electronic communications 


3— (1) The Board may only use electronic communications in connection with the matters 
referred to in regulation 2(1) if— 


(a) the recipient has indicated that he consents to the Board using electronic communications 
in connection with those matters; and 
(b) the Board have not been informed that that consent has been withdrawn. 


(2) A person other than the Board may only use electronic communications in connection with 
the matters referred to in regulation 2(1) if the conditions specified in paragraphs (3) to (6) are 
satisfied. 


(3) The first condition is that the person is for the time being permitted to use electronic 
communications for the purpose in question by an authorisation given by means of a direction 
of the Board. 


(4) The second condition is that the person uses— 


(a) an approved method for authenticating the identity of the sender of the communication; 
(b) an approved method of electronic communications; and 

(c) an approved method for authenticating any information delivered by means of electronic 
communications. 


(5) The third condition is that any information or payment sent by means of electronic 
communications is in a form approved for the purpose of these Regulations. 


Here “form” includes the manner in which the information is presented. 


(6) The fourth condition is that the person maintains such records in written or electronic form 
as may be specified in a general or specific direction of the Board. 


(7) In this regulation “approved” means approved, for the purposes of these Regulations and for 
the time being, by means of a general or specific direction of the Board. 


Revenue Directions—Individuals, Trustees and Partnerships — returns under TMA 1970 ss 8, 8A or 12AA: 
“The Commissioners for Her Majesty’s Revenue and Customs hereby direct that a person or trustee who is required to 
deliver information in response to a notice under sections 8, 8A or 12AA of the Taxes Management Act 1970 (“the 
relevant information”) is authorised to do so over the Internet using the Self Assessment Online service. 
The Commissioners further direct that— 
(a) the methods approved by them for— 
(i) authenticating the identity of the person sending the relevant information, and 
(ii) the delivery of the relevant information; and 
(b) the form approved by them in which the relevant information is to be delivered; 
are the methods and form set out, at the time of, and for the purposes of, the delivery of the relevant iforisbon. in the 
terms and conditions for use of the Self Assessment Online service, on the HMRC website (www.hmre.gov.uk). ° 
The Commissioners further direct that the method approved by them for authenticating the relevant information is 
completion of the declaration contained in the electronic return to confirm that the information is Fares and complete 
to the best of the knowledge and belief of the person delivering the information.” 
Agents acting on behalf of Individuals, Trustees and Partnerships — returns under TMA 1970 ss 8, 8A or 12AA: 
“The Commissioners for Her Majesty’s Revenue and Customs hereby direct that an agent who. delivers information on 
behalf of a person or trustee who is required to deliver information in response to a notice under sections 8, 8A or 
12AA of the Taxes Management Act 1970 (“the relevant information”) is authorised V4 do so over the Internet using 


the Self Assessment Online service. i 2A a6xsi fo 
The Commissioners further direct that— a} Bethe 
(a) the methods approved by them for— a e na 
(i) authenticating the identity of the person sending the relevant information, and 98 mM hewwenoo 


(ii) the delivery of the relevant information; and 
(b) the form approved by them in which the relevant information is to be delivered; 
are the methods and form set out, at the time of, and for the purposes of, the delivery of the relevant ee in ae 
terms and conditions for use of the Self Assessment Online service, on the HMRC website (www.hmre.gov.uk). — —— 
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The Commissioners further direct that the method approved by them for authenticating the relevant information is— 
(a) the completion of the declaration contained in the electronic return; and 
(b) the completion of the following procedure before the information is sent— 
(i) the making, by the agent, of a copy (electronic or paper) of the information, and 
(ii) the confirmation to the agent, by the individual or trustee, that the information is correct and complete to the 
best of the knowledge and belief of the individual or trustee (as the case may be). 
al confirmation mentioned in paragraph (b)(1i) must be in writing, but may be given in electronic or non-electronic 
orm. 
Electronic Returns: 
“The Commissioners further direct that the electronic return prescribed for the purposes of each of sections 8, 8A and 
12AA of the Taxes Management Act 1970 is an electronic return delivered using the Self Assessment Online service.” 


Use of intermediaries 
4 The Board may use intermediaries in connection with— 
(a) the delivery of information or the making of payments or repayments by means of 
electronic communications in connection with the matters referred to in regulation 2(1), and 
y (4) the authentication or security of anything transmitted by such means, 
and may require other persons to use intermediaries in connection with those matters. 


PART 3 
ELECTRONIC COMMUNICATIONS—EVIDENTIAL PROVISIONS 


Effect of delivering information by means of electronic communications 

5— (1) Information to which these Regulations apply, and which is delivered by means of 
electronic communications, shall be treated as having been delivered, in the manner or form 
required by any provision of the Taxes Act or the Management Act if, but only if, all the 
conditions imposed by— 

(a) these Regulations, 

(6) any other applicable enactment (except to the extent that the condition thereby imposed is 

incompatible with these Regulations), and 

(c) any specific or general direction given by the Board, 
are satisfied. 

(2) Information delivered by means of electronic communications shall be treated as having been 
delivered on the day on which the last of the conditions imposed as mentioned in paragraph (1) 
is satisfied. 

This is subject to paragraphs (3) and (4). 

(3) The Board may by a general or specific direction provide for information to be treated as 
delivered upon a different date (whether earlier or later) than that given by paragraph (2). 

(4) Information shall not be taken to have been delivered to an official computer system by 
means of electronic communications unless it is accepted by the system to which it is delivered. 


Proof of content 

6— (1) A document certified by an officer of the Board to be a printed-out version of any 
information delivered by means of electronic communications under these Regulations on any 
occasion shall be evidence, unless the contrary is proved, that that information— 

(a) was delivered by means of electronic communications on that occasion; and 

(b) constitutes the entirety of what was delivered on that occasion. 
(2) A document purporting to be a certificate given in accordance with paragraph (1) shall be 
presumed to be such a certificate unless the contrary is proved. 


Proof of sender or recipient 
7 The identity of— 
(a) the sender of any information delivered to an official computer system by means of 
electronic communications under these Regulations, or 
(b) the recipient of any information delivered by means of electronic communications from 
an official computer system, 
shall be presumed, unless the contrary is proved, to be the person recorded as such on an official 
computer system. 


Information delivered electronically on another's behalf 
8 Any information delivered by an approved method of electronic communications on behalf of 
any person shall be deemed to have been delivered by him unless he proves that it was delivered 
without his knowledge or connivance. 


Proof of delivery of information and payments 


9— (1) The use of an authorised method of electronic communications shall be presumed, 
unless the contrary is proved, to have resulted in the making of a payment or the delivery of 
information— 
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(a) in the case of information falling to be delivered, or a payment falling to be made,to the 
Board, if the making of the payment or the delivery of the information has been recorded on 
an official computer system; and 

(b) in the case of information falling to be delivered, or a payment falling to be-made, by the 
Board, if the despatch of that payment or information has been recorded’ on an official 
computer system. 


(2) The use of an authorised method of electronic communications shall be presumed, unless the 
contrary is proved, not to have resulted in the making of a payment, or the delivery of 
information— 
(a) in the case of information falling to be delivered, or a payment falling to be made, to the 
Board, if the making of the payment or the delivery of the information has not been recorded 
on an official computer system; and 
(b) in the case of information falling to be delivered, or a payment falling to be made, by the 
Board, if the despatch of that payment or information has not been recorded on an official 
computer system. 
(3) The time of receipt of any information or payment sent by an authorised means of electronic 
communications shall be presumed, unless the contrary is proved, to be that recorded on an 
official computer system. 


Use of unauthorised means of electronic communications 

10— (1) Paragraph (2) applies to information which is required to be delivered to the Board in 
connection with the matters mentioned in regulation 2(1). 
(2) The use of a means of electronic communications, for the purpose of delivering any 
information to which this paragraph applies, shall be conclusively presumed not to have resulted 
in the delivery of that information, unless— 

(a) that means of electronic communications is for the time being approved for delivery of 

information of that kind; and 

(b) the sender is approved for the use of that means of electronic communications in relation 

to information of that kind. 


PART 4 
REVOCATIONS 


Revocation and saving 
11— (1) There are revoked— 


(a) the Income Tax (Electronic Communications) Regulations 2000; and ; 
(b) Part 2 of the Income Tax (Electronic Communications) (Miscellaneous Amendments) 
Regulations 2001 and, in regulation 1(2) of those Regulations, the definition of “the 
Electronic Communications Regulations”. 
(2) Notwithstanding the revocations in paragraph (1), any direction given by the Board under 
the provisions revoked, to the extent that it could be given under these Regulations, shall 
continue to have effect as if given under these Regulations. 


Commentary—Simon’'s Taxes A4.165. 


2003/1830 
Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 2003 


Made by the Commissioners of Inland Revenue under TA 1988 s 468PB 


Made. . Jl AN ole RO Nea 
Laid before the House of Commons, 2, oe St Avemmngne July 2003 
COMING INTO OU CE acm toe a oo nce ge cuega poe Ww gail 2003 


Citation, commencement and effect ' aa 
1— (1) These Regulations may be cited as the Income Tax (Authorised Unit, Tr) (Interest 
Distributions) Regulations 2003 and shall come into force on 7th August 2003... , ~~. 
(2) These Regulations have effect in relation to interest distributions made on or after 16th 
October 2002. ; ‘patonotanl 


16 b4revilel aon paren : 
Interpretation | ht 5D. 90 iba Wb2i 
2 In these Regulations— 1109 10 ogbelwonal « 
“authorised unit trust” and “unit holder” have the meanings given 16 section 1686 of the 


Taxes Act; 

“the Board” means the Commissioners of Inland Revenue; “interest distribution” has the 
meaning given by section 468L(3) of the Taxes Act; “the Taxes Act” means the Income and 
Corporation Taxes Act 1988 and references to a section number without more; are 
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references toa section of that Act; “the Tax Acts” has the meaning given by section 831(2) 
My the Taxes Act; “unit trust scheme” has the meaning given by section 469(7) of the Taxes 
ct. 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1)-(3) (modification of 
this regulation in its application to open-ended investment companies). 


Modification of sections 468M(1)(a), 4680 and 468P in relation to interest distributions made to 
or received under a trust 


3 Except in a case to which regulation 7 applies, section 468M(1)(a), section 4680 and 
section 468P shall apply in relation to an interest distribution made to or received under a trust 
(other than a unit trust scheme) with the modifications specified in regulations 4, 5 and 6. 


4 In section 468M(1)(a) after the word “company” insert the words “except where the company 
is the trustee of the trust to which or under which the interest distribution is made or received,” 


) 5 In section 4680 for subsection (1) substitute the following subsection— 


“(1) For the purposes of section 468M, the residence condition is fulfilled with respect to a 
unit holder in the case of an interest distribution made to or received under a trust if there is 
a valid declaration made by the trustees of that trust that— 


(a) the trustees are not resident in the United Kingdom, and 
(b) each beneficiary of the trust is either not ordinarily resident or, in the case of a 
beneficiary which is a company, not resident in the United Kingdom. 


(1ZA) In subsection (1) and in section 468P, references to a beneficiary are references to any 
person who is known to the trustees of the trust to be either— 


(a) a person who is, or will or may become, entitled to any income of the trust, whether in 
the form of income or not, or 

(b) a person to whom any such income may be paid, or for whose benefit any such income 
may be applied, whether in the form of income or not, in the exercise of a discretion by 
them.”. 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (4) (modification 
of this regulation in its application to open-ended investment companies). 


6 In section 468P— 
(a) in subsection (1)(c) for the words “subsections (2) or (3)” substitute the words “subsec- 
tion (2)”; 
(6) for subsection (2) substitute the following subsection— 
“(2) A declaration made as mentioned in section 4680(1) must contain— 


(a) the names and principal residential addresses of the trustees of the trust or, in the case 
of a trustee which is a company, the name of the company and the address of its registered 
or principal office; 
(b) the names and principal residential addresses of the beneficiaries of the trust or, in the 
case of a beneficiary which is a company, the name of the company and the address of its 
registered or principal office; and 
(c) an undertaking that the trustees of the trust will notify the trustees of the authorised 
unit trust in question if— 
(i) they become resident in the United Kingdom, 
(ii) any beneficiary of the trust named in the declaration becomes ordinarily resident or, 
in the case of a company, resident in the United Kingdom, or 
(iii) any person who becomes a beneficiary of the trust after the making of the 
declaration either is at the time of becoming a beneficiary, or subsequently becomes, 
ordinarily resident or, in the case of a company, resident in the United Kingdom.”; 
(c) omit subsection (3); 
(d) in subsection (5)(a) for the words “the person in question” substitute the words “the 
trustees of the trust have become resident in the United Kingdom, or any beneficiary of the 
trust”; 
(e) in subsection (5)(b) for the words “the person in question” substitute the words “the 
trustees of the trust are or may be resident in the United Kingdom, or any beneficiary of the 
trust”. n 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (5) (modification 
of this regulation in its application to open-ended investment companies). 


Modification of section 4680 in cases where an interest distribution made to or received under a 
trust is income of a person other than the trustees 

7— (1) This regulation applies in any case where the whole of an interest distribution made to or 
received under a trust (other than a unit trust scheme) is, or falls to be treated as; or under any 
provision of the Tax Acts is deemed to be, the income of a person other than the trustees of that 
trust. 

(2) Where this regulation applies, sections 468M, 4680 and 468PA shall apply as if references to 
a unit holder in those sections were references to the person referred to in paragraph (1). 
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Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (6) (modification 
of this regulation in its application to open-ended investment companies). 


Information to be provided to the Board—interest distributions made without deduction of tax 


8 The Board may by notice require the trustees of an authorised unit trust, within such time (not 
being less than 14 days) as may be provided by the notice, to supply them with such information 
(including copies of any relevant books, documents or other records) as they may reasonably 
require for the purpose of determining whether, having regard to section 468M, section 4680 
and section 468P, interest distributions were properly made by that authorised unit trust without 
deduction of tax. 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (7) (modification 
of this regulation in its application to open-ended investment companies). 


Inspection of records 
9 The trustees of an authorised unit trust shall, whenever required to do so, make available for 
inspection by an officer of the Board authorised for that purpose, at such time as that officer 
may reasonably require, all such copies of books, documents or other records in their possession 
or under their control as may be required by the Board under regulation 8. 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (8) (modification 
of this regulation in its application to open-ended investment companies). 


Use of information 


10— (1) Subject to paragraph (3), information obtained by the Board under regulation 8 or 9 
shall not be used for the purpose of ascertaining the tax liability (if any) of any person other 
than the persons specified in paragraph (2) and shall otherwise be used only for the purposes of 
these Regulations. 


(2) The persons specified in this paragraph are— 


(a) the trustees of the authorised unit trust in question; 

(b) a unit holder beneficially entitled to an interest distribution made without deduction of 
tax to whom the information obtained relates; 

(c) where an interest distribution 1s made to or received under a trust without deduction of 
tax and sub-paragraph (d) does not apply, the trustees of that trust and any beneficiary of the 
trust to whom the information obtained relates; and 

(d) where the whole of an interest distribution made to or received under a trust without 
deduction of tax is, or falls to be treated as, or under any provision of the Tax Acts is deemed 
to be, the income of a person other than the trustees of that trust, that person inso far as the 
information obtained relates to him. 


(3) Paragraph (1) shall not be construed as preventing any disclosure of information within 
section 182(5) of the Finance Act 1989. 


(4) In paragraph (2)(c), “any beneficiary of the trust” means— 
(a) any person who 1s, or will or may become, entitled to any income of the trust, whether in 
the form of income or not, and 
(b) any person to whom any such income may be paid, or for whose benefit any such income 
may be applied, whether in the form of income or not, in the exercise of a discretion by the 
trustees of the trust. 


Modification—See the Open-ended Investment Companies (Tax) Regulations, SI 1997/1154 reg 28(1), (2), (9) (modification 
of this regulation in its application to open-ended investment companies). 


Revocation 


11 The Income Tax (Authorised Unit Trusts) (Interest Distributions) Regulations 1994 are 
revoked. 


2003/2076 
Capital Allowances (Environmentally Beneficial Plant and Machinery) Order 2003 


Made by the Treasury under CAA 2001 ss 45H(3), (4), 45J(3)(b) 


Made. . siitaritdo®. faonudsra Ag use 2003Rcatsn- 
Laid before the House of Commons . 2. tiene Ad August 2003. 


Coming into force . . . 0... .% «1.40. 2d Seplembersars 


Citation and commencement 


1 This Order may be cited as the Capital Allowances (Environmentally Beneficial: Plant and 
Machinery) Order 2003 and shall come into force on 1st September 2003. 18 taba 


Interpretation 
2 In this Order— if n eich} 33 Ay (S 
“the Capital Allowances Act” means the Capital Allowances Act 2001; fh One att 
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[“the Water Technology Criteria List” means the list dated 27th June 2009 and issued by the 
Secretary of State for the Environment, Food and Rural Affairs on 7th July 2009;]! 
[“the Water Technology Product List” means the list dated 27th June 2009 and issued by the 
Secretary of State for the Environment, Food and Rural Affairs on 7th July 2009.]! 
Amendments—' Definitions of “the Water Technology Criteria List” and “the Water Technology Product List” substituted 
by the Capital Allowances (Environmentally Beneficial Plant and Machinery) (Amendment) Order, SI 2009/1864 art 2 
with effect from 4 August 2009. Those definitions previously read as follows— 
* “the Water Technology Criteria List” means the list dated 16th July 2008 and issued by the Secretary of State for the 
Environment, Food and Rural Affairs on 16th July 2008; 
“the Water Technology Product List” means the list dated 16th July 2008 and issued by the Secretary of State for the 
Environment, Food and Rural Affairs on 16th July 2008.’. 


Description of environmentally beneficial plant and machinery 
3— (1) Plant or machinery is environmentally beneficial plant or machinery for the purposes of 
section 45H of the Capital Allowances Act (expenditure on environmentally beneficial plant or 
machinery) if— 
(a) it falls within a technology class specified in the Water Technology Criteria List, 
(b) it meets the environmental criteria set out in that List, and 
(c) in the case of plant or machinery falling within any of the technology classes specified in 
paragraph (2), it is of a type that— 
(i) is specified in, and has not been removed from, the Water Technology Product List, or 
(ii) has been accepted for inclusion in the Water Technology Product List. 


[(2) The technology classes specified for the purposes of paragraph (1)(c) are— 


(a) flow controllers; 

(b) leakage detection equipment; 

[(c) meters and monitoring equipment; 

(d) efficient taps; 

(e) efficient toilets;]* 

(f) rainwater harvesting equipment; 

[(g) water reuse systems;]* 

(h) cleaning in place equipment; 

(i) efficient showers. 

[() efficient washing machines; 

(k) small scale slurry and sludge dewatering equipment.]* 
[() vehicle wash waste reclaim units;]? 

[(m) water efficient industrial cleaning equipment; 

(n) water management equipment for mechanical seals;]*]! 


Amendments—! Para (2) substituted by the Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order, SI 2005/2423 arts 2, 4 with effect from 22 September 2005. 

? Sub-paras (/), (k) inserted by the Capital Allowances (Environmentally Beneficial Plant and Machinery) (Amendment) 
Order, SI 2006/2235, arts 2(1), 3, with effect from 7 September 2006. 

3 Sub-para (/) inserted by the Capital Allowances (Environmentally Beneficial Plant and Machinery) (Amendment) Order, 
SI 2007/2166 art 2(1), (3) with effect from 16 August 2007. 

Para (2)(c)-(e), (g), (m), (n) substituted, by the Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order, SI 2008/1917 art 2(1), (3) with effect from 11 August 2008. Those sub-paras previously read as 
follows— 

“(c) meters; 

(d) taps; 

(e) toilets;”. 

“(g) efficient membrane filtration systems for the treatment of wastewater for recovery and reuse;”. 
“(m) efficient industrial cleaning equipment; 

(n) waste management for mechanical seals.”. 


b 


Environmentally beneficial components of plant or machinery 

4 Where one or more components of certain plant or machinery (but not all of that plant or 
machinery)— 

(a) meets the conditions set out in article 3(1)(a) to (c), and 

(b) falls within any of the technology classes specified in article 3(2)(a) to (c), 
the amount specified in respect of each such component for the purposes of section 45J of the 
Capital Allowances Act is the amount specified in the Water Technology Product List in relation 
to that component. 


_ [Certification of environmentally beneficial plant and machinery 
5— (1) In a case in which paragraph (2) applies, no section 45H allowance may be made unless 
a relevant certificate of environmental benefit is in force. 
{(2) This paragraph applies in the case of expenditure on— 
(a) efficient membrane filtration systems for the treatment of wastewater for recovery and 


reuse; and hat 
(b) efficient wastewater recovery and reuse systems, falling within the technology class “water 
reuse systems” specified in the Water Technology Criteria List]? 


(3) In paragraph (1), “section 45H allowance” has the meaning given by section 45I(1) of the 
Capital Allowances Act, and “relevant certificate of environmental benefit” means a certificate 
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of environmental benefit, as defined in subsection (2) of section 45] of the Capital Allowances 
Act, and which has been issued in accordance with subsection (3) of that section.]! 
Amendments—! This regulation inserted by the Capital Allowances (Environmentally Beneficial Plant and Machinery) 
(Amendment) Order, SI 2005/2423 arts 2, 5 with effect from 22 September 2005. 
? Para (2) substituted, by the Capital Allowances (Environmentally Beneficial Plant and Machinery) (Amendment) Order, 
SI 2008/1917 art 2(1), (4) with effect from 11 August 2008. Para (2) previously read as follows— 
“(2) This paragraph applies in the case of expenditure on efficient membrane filtration systems for the treatment of 
wastewater for recovery and reuse.”. 


2003/2082 
Insurance Companies (Calculation of Profits: Policy Holders’ Tax) Regulations 2003 


Made by the Treasury under FA 1989 s 82A 


Made. . oy ewhy sc _ an gl eS ee 
Laid before the House of Connon 2) TP ene WOR a August 2003 
Coming.into force”... ee ee SCPE 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Insurance Companies (Calculation of Profits: 
Policy Holders’ Tax) Regulations 2003 and shall come into force on Ist September 2003. 


(2) These Regulations have effect in relation to periods of account beginning on or after Ist 
January 2003 and ending on or after these Regulations come into force. 


Calculation of Profits: Policy Holders’ Tax 
2 Tax expended on behalf of policy holders or annuitants is allowed as a deduction in 
calculating the profits for a period of account to the extent permitted by— 


(a) subject to regulation 5, the basis of deduction specified in regulation 3; and 
(b) regulation 5. 


3 For the purpose of regulation 2 the basis of deduction is— 


(a) the basis used in the company’s latest company tax return to determine the amount of tax 
expended on behalf of policy holders or annuitants allowed as a deduction in ne the 
profits for that accounting period; or 

(b) where the company has no latest company tax return— 


(i) where the company was the transferee of life assurance business under an insurance 
business transfer scheme, the basis used in the latest company tax return of the transferor 
company to determine the amount of tax expended on behalf of policy holders or 
annuitants allowed as a deduction in calculating the profits for that accounting period; or 
(ii) in any other case, the basis the company would have used to determine the amount of 
tax expended on behalf of policy holders or annuitants allowed as a deduction in 
calculating the profits for an accounting period had it been required to deliver a company 
tax return for an accounting period beginning before Ist January 2003. 


Commentary—Simon's Taxes D7.5186, 
4 In regulation 3— 


(a) “the latest company tax return” means the company tax return for the latest preceding 
accounting period of the company or the transferor company for which such a return has 
been delivered before the day on which these Regulations come into force; 
(b) “an insurance business transfer scheme” means a scheme falling within section 105 of the 
Financial Services and Markets Act 2000, including an excluded scheme falling within Case 2, 
3[, 4 or 5]' of subsection (3) of that section. 

Amendments—! In sub-para (b), words substituted for words “or 4”, by the Insurance Companies (Calculation of Profits: 


Policy Holders’ Tax) (Amendment) Regulations, SI 2008/1906 reg 2 with effect in relation to periods of account 
beginning on or after 1 January 2008 and ending on or after 8 August 2008. 


5 A deduction for tax expended on behalf of policy holders or atintitatees "Bait not Broght into 
account shall be allowed but only where such an amount has been included in any value deemed 
to be brought into account by virtue of section 83(2B) of the Finance Act 1989. 


2003/2172 = 
Finance Act 1995, Section 127(12) (Designated Transactions) Regulations 20 2003 
Made by the Treasury under FA 1995s 127(12)(c) sie Fits 
Made... (3.10 9289.50 m2 itarsiess het 
Laid before the House of C Cater? eioleve Molina co ABRs awa s! 
Coming into force . . ee een September 2003 bre «2 
Citation and commencement 3" mn: ol beeen 


1 These Regulations may be cited as the Finance Act 1995, Section 12712). (Designated 
Transactions) Regulations 2003 and shall come into force on 12th September 2003. 5. 
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Designated transaction 


2— (1) In this regulation “section 127(12)” means section 127(12) of the Finance Act 1995 
(meaning of “investment transaction” for the purposes of determining whether person capable 
of being the UK representative of a non-resident taxpayer). 
(2) For the purposes of section 127(12) a transaction falling within paragraph (3) is designated. 
(3) A transaction falls within this paragraph if it is a contract, not otherwise falling within 
section 127(12), whose terms— 
(a) provide that— 
(i) after setting off their obligations to each other under the contract, a cash payment is to 
be made by one party to the other in respect of the excess, if any, or 
(ii) each party is liable to make to the other party one or more cash payments in respect of 
that party’s obligations to the other under the contract, and 
(b) do not provide for the delivery of any property other than currency. 
! This is subject to the following qualification. 
(4) A transaction does not fall within paragraph (3) if it is— 
(a) a contract which relates to land; 
(b) a contract of insurance; or 
(c) a contract effected in the course of capital redemption business within the meaning of 
section 458 of the Income and Corporation Taxes Act 1988. 


2003/2173 
Finance Act 2003, Schedule 26, Paragraph 3(3) (Designated Transactions) 
Regulations 2003 


Made by the Treasury under FA 2003 Sch 26 para 3(3)(c) 


Mader) » Seen We gee ranee AUS USTAUO 5 
Laid before the House of COMMOMSuhtah TAH of tho Foe August 2003 
GOMINBAIRBLOGOLCE oo oe ee ws pi x o_o L2 Septembers2008 


Citation and commencement 


1 These Regulations may be cited as the Finance Act 2003, Schedule 26 Paragraph 3(3) 
(Designated Transactions) Regulations 2003 and shall come into force on 12th September 2003. 


Designated transaction 
2— (1) In these Regulations “paragraph 3(3)” means paragraph 3(3) of Schedule 26 to the 
Finance Act 2003 (meaning of “investment transaction” for the purposes of determining 
whether a person is an agent of independent status in respect of investment transactions). 
(2) For the purposes of paragraph 3(3) a transaction falling within paragraph (3) is designated. 
(3) A transaction falls within this paragraph if it is a contract, not otherwise falling within 
paragraph 3(3), whose terms— 
(a) provide that— 
(i) after setting off their obligations to each other under the contract, a cash payment is to 
be made by one party to the other in respect of the excess, if any, or 
(ii) each party is liable to make to the other party one or more cash payments in respect of 
that party’s obligations to the other under the contract, and 
(b) do not provide for the delivery of any property other than currency. 
This is subject to the following qualification. 
(4) A transaction does not fall within paragraph (3) if it is— 
(a) a contract which relates to land; 
(b) a contract of insurance; or 
(c) a contract effected in the course of capital redemption business within the meaning of 
section 458 of the Income and Corporation Taxes Act 1988. 


2003/2339 
Taxation of Benefits under Government Pilot Schemes (Return to Work Credit and 
Employment Retention and Advancement Schemes) Order 2003 


Made by the Treasury under FA 1996 s 151(1)(a), (2), (S) and (7) 


Made. else at) eeg i LO, September:20d3 
Laid before the House of Commons... ss 10 September 2003 
Coming into force . . . eee pt eee ee October 2003 


Commentary—Simon’ 's Taxes E4.328. 
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Citation and commencement 


1 This Order may be cited as the Taxation of Benefits under Government Pilot Schemes (Return 
to Work Credit and Employment Retention and Advancement Schemes) Order 2003 and shall 
come into force on Ist October 2003. 


Interpretation 
2 In this Order— 

“benefit” has the meaning given by subsection (6) of section 151 of the Finance Act 1996; 

“Employment Retention and Advancement Scheme payment” means a payment of benefit 
under the Government pilot scheme known as the Employment Retention and Advance- 
ment Scheme; 

“Government pilot scheme” has the meaning given by subsections (3) and (4) of section 151 of 
the Finance Act 1996; and 

“Return to Work Credit payment” means a payment of benefit under the Government pilot 
scheme known as the Return to Work Credit Scheme. 


Exemptions from income tax 
3 The Income Tax Acts shall have effect in relation to any amount of an Employment Retention 
and Advancement Scheme payment, and any amount of a Return to Work Credit Scheme 
payment, as if that amount were wholly exempt from income tax and accordingly to be 
disregarded in computing the amount of any receipts brought into account for income tax 
purposes. 


2003/2495 
Income Tax (Incentive Payments for Voluntary Electronic Communication of PAYE 
Returns) Regulations 2003 


Made by the Commissioners of Inland Revenue under FA 2000 s 143(1), Sch 38 


Made. . :.. . . . . . «29 September 2003 
Laid before the House of C ommons . . . . . .29 September 2003 
GOMUNE INO JOT CE i ee an ce tieeie Aes pe gecinn e O CLO ETE 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Income Tax (Incentive Payments for Voluntary 
Electronic Communication of PAYE Returns) Regulations 2003 and shall come into force on 
20th October 2003. 

(2) In these Regulations— 

“approved” means approved by means of a general or specific direction of the Board; 

“the Board” means the Commissioners of Inland Revenue; 

“direction” means a direction given by the Board; 

[“employee” has the meaning given in section 4 of ITEPA 2003, and cognate expressions shall 
be construed accordingly;]! 

“incentive payment” has the meaning given in Schedule 38; 

[“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003;]! 

“the Management Act” means the Taxes Management Act 1970; 

[“the PAYE Regulations” means the Income Tax (Pay As You Earn) Regulations 2003;]! 

“Schedule 38” means Schedule 38 to the Finance Act 2000; 

“the specified date” means, in relation to a year of assessment, such date in the immediately 
preceding year of assessment as is announced annually by means of a direction given by the 
Board not later than 30th November of that preceding year; and 

references to the delivery of information have the same meaning as they have in section 132 of 
the Finance Act 1999. 


(3) In these Regulations “a small employer” is a person treated as paying PAYE income to 49 or 
fewer recipients at the specified date. 


A person is treated as paying PAYE income toa recipient at the specified date if at that Pea 


(a) he is required by the [PAYE Regulations or by}*[ paragraph 6 of Schedule 4 to the Social 
Security (Contributions) Regulations 2001 ...*]! of the Working Tax Credit (Payment by 
Employers) Regulations 2002 to prepare or maintain a deductions working sheet i in Tespect of 
the recipient; and 
(b) he has not delivered, sent or transmitted to the inspector a statement required by 
regulation 23 of the PAYE Regulations for the recipient. 

Amendments—' In para (2), definitions of “employee” and “ITEPA 2003” inserted, and definition! of “the PAYE 


regulations” substituted, and words in para (3) substituted, by the Income Tax (Incentive Payments for Voluntary 
erga Communication of PAYE Returns) (Amendment) Regulations, SI 2005/826 regs 2, 3 with effect from 8 April 
2005. 


? Words in para (3)(a) substituted and revoked by the Income Tax (Pay As You Barn, etc), (Amendment) pip ae 
SI 2006/777 reg 6 with effect for 2007-08 and subsequent tax years. ieee’) 
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Construction of references to numbers of employees 

2— (1) If an election has been made under [regulation 98]! of the PAYE Regulations (multiple 
employers) and— 

(a) no notice under [regulation 99 of those Regulations]! (elections for improper purposes) 

has been given, or 

(b) any notice under [that regulation]! has been withdrawn, 
paragraph (2) applies. 
(2) Where this paragraph applies, a reference in these Regulations to a number of recipients shall 
be construed as a reference to the number of such employees treated as employed in a separate 
undertaking by virtue of [regulation 98]' of the PAYE Regulations. 


Amendments—' Words substituted by the Income Tax (Incentive Payments for Voluntary Electronic Communication of 
PAYE Returns) (Amendment) Regulations, SI 2005/826 regs 2, 4 with effect from 8 April 2005. 


Scope 
3— (1) These Regulations apply to the persons specified in paragraph (2) who deliver, or cause 
to be delivered, the return and supporting information required under [regulation 73]! of the 
PAYE Regulations by an approved method of electronic communications if— 
(a) the return and that information are delivered in respect of a year of assessment specified 
in paragraph (3); and 
(b) the return satisfies the conditions mentioned in regulation 4(1)(d). 
(2) The persons specified in this paragraph are those who— 
(a) are small employers on the specified date; or 
(b) not being small employers on that date, are treated as making payments of PAYE income 
for the first time after that date. 
(3) The years of assessment specified in this paragraph are 2004-05 to 2008-09. 


Amendments—! Words in para (1) substituted by the Income Tax (Incentive Payments for Voluntary Electronic Communi- 
cation of PAYE Returns) (Amendment) Regulations, SI 2005/826 regs 2, 5 with effect from 8 April 2005. 


Incentive payment—return under [regulation 73 ]' of the PAYE Regulations 
4— (1) The Board shall make an incentive payment in the amount prescribed in paragraph (3) to 
a person specified in regulation 3(2) for the year of assessment in question, 1f— 
(a) he delivers, or causes to be delivered, a return under [regulation 73]! of the PAYE 
Regulations for that year of assessment by an approved method of electronic communica- 
tions; and 
(b) the return satisfies the conditions as to accuracy and completeness specified in any 
direction given by the Board. 
This is subject to [paragraphs (2) and (2A)}. 
(2) An incentive payment shall not be made in respect of a return which contains only 
information supplied in accordance with any of the provisions and arrangements mentioned in 
[regulation 141]' of the PAYE Regulations. 
[(2A) An incentive payment shall not be made where a small employer— 
(a) has been established, 
(b) employs employees, or 
(c) makes payments of PAYE income (within the meaning of section 683 of ITEPA 2003), 
wholly or mainly for an impermissible purpose.]? 
[(2B) For the purpose of paragraph (2A)— 
(a) a small employer is “established” where— 
(i) persons enter into partnership, within the meaning of section 4 of the Partnership 
Act 1894, in accordance with the principles set out in section 2 of that Act, 
(ii) a limited partnership is registered in accordance with the Limited Partnerships 
Act 1907, 
(iii) a limited liability partnership is incorporated in accordance with section 2 of the 
Limited Liability Partnerships Act 2000 ...°, 
(iv) a company is incorporated under ...* the Companies Act [2006]? ...°, or 
(v) an unincorporated association, or a body corporate, not falling within the previous 
paragraphs, is created, 
and it is intended at the time of incorporation, formation or creation that it should be a small 
employer; 
(b) a small employer is established for an impermissible purpose if it is established for the 
purpose of— 
(i) obtaining an advantage in relation to income tax, corporation tax or national 
insurance contributions; 
(ii) obtaining an incentive under these Regulations; or pthes 
(iii) avoiding an obligation to file a return by means of electronic communications under 
any enactment relating to income tax, corporation tax or national insurance.]? 


[(2C) For the purposes of paragraph (2B)(b)(i) “advantage” — 


3 
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(a) in relation to income tax and corporation tax, has the meaning given by section 318 of the 
Finance Act 2004 (interpretation for the purposes of Part 7: tax avoidance schemes); and 

(6) in relation to national insurance, has the meaning which would be given by that section 
were national insurance a tax to which it applied.]? 


(3) The amounts prescribed are those shown in the Table | for the relevant year of assessment. 


TABLE 1 
AMOUNTS OF INCENTIVE PAYMENT 
Year of assessment Amount of incentive payment 
2004-05 £250 
2005-06 £250 
2006-07 £150 
2007-08 £100 
2008-09 £75 


[(3A) If an officer of the Board considers that, by virtue of paragraph (2A), a person will not be 
entitled to an incentive payment for a year of assessment, he may give notice to that effect to that 
person.}? 


(4) Where an officer of the Board considers that a person, who has claimed to be entitled to an 
incentive under these Regulations— 


(a) does not satisfy one or more of the requirements of these Regulations or the directions 
made under them, or 
(b) is not entitled to an incentive payment by virtue of paragraph [(2) or (2A)P. 


the officer shall give notice to that person that the conditions are not met or, where the incentive 
payment has already been authorised or made, notice withdrawing the incentive payment. 


(5) Where, prior to the giving of a notice under paragraph (4), an incentive payment has already 
been made to the person referred to in that paragraph, an office of the Board may recoyer the 
amount of the incentive payment in accordance with paragraph (6). 


(6) For the purpose of paragraph (5), subsections (1), (4), (5) and (6) of section 30 and 

section 30A of the Management Act (recovery of overpayment of tax, etc and assessing 

procedure) shall apply as if the amount to be recovered were an amount of income tax repaid to 

a person which ought not to have been repaid to him. 

Amendments—! Words in Heading and paras (1), (2) substituted by the Income Tax (Incentive Payments for Voluntary 
Electronic Communication of PAYE Returns) (Amendment) Regulations, SI 2005/826 regs 2, 6(1)-(3)(a), (4) with effect 
from 8 April 2005. 

zi bias) in para (1) ebay tate: paras (2A)-(2C), (3A) inserted, and reference in para (4)(b) substituted, by SI 2005/826 
regs 2, 6(1), (3)(b), (S)}+(7) with effect from 19 March 2005. These amendments have effect— 

(a) ‘if the obligation 4 antes a deductions working sheet under any of the provisions listed below arises for the first 

time in relation to 2004-05 after the coming into force of SI 2005/826, in relation to any return delivered in respect of 

that year; and 

(b) except as provided by sub-paragraph (a), in relation to any return delivered in respect of 2005-06 to 2008-09. 
The provisions referred to aboye are— 

(a) the Social Security (Contributions) Regulations, ST 2001/1004 Sch 4 para 6; 

(b) the Working Tax Credit (Payment by Employers) Regulations, SI 2002/2172 reg 6(6); and 

(c) the Income Tax (Pay As You Earn) Regulations, SI 2003/2682 reg 66: SI 2005/826 reg 1. 

* In sub-para (2B), in para (a)(iii), words “or section 2 of the Limited Liability Partnerships Act (Northern hietand) 2002”, 
repealed, and in para (a)(iv), year substituted for year “1985”, and words “section 1 of” and “or article 12 of the 
Companies (Northern Ireland) Order 1986” repealed, by the Companies Act 2006 (Consequential oer) (Taxes 
and National Insurance) Order, SI 2009/1890 art 3(7), (8) with effect from 1 October 2009... 


[Descriptions of incentives sq BD 
4A— (1) Any incentive under these Regulations shall take the form of— 


(a) in the case of a person, from whom a sum of any of the descriptions mentioned in 
paragraph (3) has become due to the Board, a reduction in the person's wun for that sum; 
(b) in the case of a person in respect of whom an account is maintained | by the Board, not 
falling within sub-paragraph (a), a credit to that account; or 

(c) in any other case, or at the request of a person who would be entitled to a | credit to his 
account as mentioned in sub- -paragraph (b), a payment by the Board. 


(2) Where the amount of an incentive due to a person falling within paragra (1)(a) ) exceeds the 
amount of his liability, the excess shall be credited to any account maintainec ht ra of that 
person by the Board, or, if that person so requests, paid to him by the Board 

(3) The sums referred to in paragraph (1) are those which a person is liable to pay ‘to, a collector 
of inland revenue in pursuance of an obligation as an employer, contractor or a sub-contractor, 
(4) If an incentive is given as mentioned in paragraph (1)(a) or (b) an officer of ‘the Board. shall 
notify the person entitled to the incentive of the form it has taken.]! ot CSET DBO YO 
Commentary—Simon’s Taxes £4.11153. : ) SIL ) eseoriug ott 104 rats } 
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Amendments—' Paragraph 4A inserted by the Income Tax (Incentive Payments for Voluntary Electronic Communication of 
PAYE Returns) (Amendment) Regulations, SI 2005/826 regs 2, 7 with effect from 8 April 2005. 


Notice of non-entitlement to incentive payment 
5 If, during the year of assessment 2003-04, an officer of the Board considers that a person— 


(a) is not a small employer in respect of the year of assessment 2004-05; but 
(b) is treated as paying PAYE income to less than 250 employees at the specified date in 
respect of that year; 
the officer shall give notice to that person that he is not entitled to an incentive payment under 
these Regulations for the year of assessment 2004—05. 


Appeals 


6— (1) An appeal lies[, subject to paragraph (1A)j]! against a decision made by an officer of the 
Board under [regulation 4(3A) or (4)]' or 5 and may be brought— 


(a) by notice [in writing]! to an officer of the Board; and 
(b) within 30 days of the issue of the officer’s notice under that regulation. 


[((1A) A person may not appeal against a decision under regulation 4(4)(b) where he has already 
appealed unsuccessfully against a notice given under regulation 4(3A) in respect of the same 
year of assessment.]! 


(2) An appeal may be brought against an officer’s notice under [regulation 4(3A) or (4)]! on the 
grounds that the recipient of the notice— 


(a) has satisfied all the requirements of these Regulations and the directions made under them 
so far as they apply to him; and 
(b) is not precluded from receiving an incentive payment by virtue of [regulation 4(2) or 
(2A)]'. 
(3) The recipient of an officer’s notice under regulation 5 may appeal against it on the grounds 
that he is entitled to an incentive payment for the year of assessment 2004-05. 


[(4) Section 31A(5) of the Management Act applies to an appeal under these Regulations as it 
applies to an appeal under section 31 of that Act.]? 


Amendments—! Words in para (1) inserted, words in paras (1), (2) substituted, and para (1A) inserted, by the Income Tax 
(Incentive Payments for Voluntary Electronic Communication of PAYE Returns) (Amendment) Regulations, SI 2005/826 
regs 2, 8 with effect from 19 March 2005. These amendments have effect 

(a) if the obligation to maintain a deductions working sheet under any of the provisions listed below arises for the first 

time in relation to 2004-05 after the coming into force of SI 2005/826, in relation to any return delivered in respect of 

that year; and 

(b) except as provided by sub-paragraph (a), in relation to any return delivered in respect of 2005-06 to 2008-09. 
The provisions referred to above are— 

(a) the Social Security (Contributions) Regulations, SI 2001/1004 Sch 4 para 6; 

(b) the Working Tax Credit (Payment by Employers) Regulations, SI 2002/2172 reg 6(6); and 

(c) the Income Tax (Pay As You Earn) Regulations, SI 2003/2682 reg 66: SI 2005/826 reg 1. 

Para (4) substituted for previous paras (4)-(7) by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 para 91 with effect from 1 April 2009. Paras (4)-(7) previously read as follows— 

“(4) The following provisions of the Management Act apply to an appeal under these Regulations as they apply to an 
appeal under section 31 of that Act— 

(a) section 31A(5) and (6) (notice of appeal); 

(b) section 31B (appeals to General Commissioners); and 

(c) section 31D (election to bring appeal before Special Commissioners). 
(5) Paragraphs 3 and 8 of Schedule 3 to the Management Act (rules for assigning proceedings to General 
Commissioners) shall apply for the purposes of an appeal under these Regulations as they apply to an appeal under the 
PAYE Regulations. 
(6) In relation to an appeal under these Regulations the “relevant place” for the purposes of paragraph 3 of Schedule 3 
to the Management Act (as applied by paragraph (5) of this regulation) is— 

(a) the appellant’s pace of business in the United Kingdom; or 

(b) where the appellant has no place of business in the United Kingdom, the appellant’s place of residence in the 

United Kingdom. 
(7) For the purposes of paragraph (6) “place of business” and “place of residence” have the same meanings as they 
have for the purposes of paragraph 2(2) of Schedule 3 to the Management Act.”. 


2003/2682 
Income Tax (Pay As You Earn) Regulations 2003 


Made by the Commissioners of Inland Revenue under ITEPA 2003 ss 684, 685(4), 692, 704, 
705, 706, 707, 708 and 710; TMA 1970 ss 59A(10), 59B(8), 98A and 113(1); FA 1999 ss 132 
and 133(2); FA 2002 s 136 and FA 2003 ss 145(4) and 205. 


ie ee oe ene nee Speen COLIN 1 October 2003 
Laid before Parliament 0) 8 ee. 30 October 2003 
Coming into force BitG i . 6 April 2004 


ARRANGEMENT OF REGULATIONS 
PART | 
rolq » INTRODUCTION | 
Citation and commencement 


1 Citation and commencement. 
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Interpretation 


Interpretation. 

Net PAYE income. 
Relevant payments. 
Excluded business expenses. 
Relevant pension payments. 
Meaning of “code” ete. 
Employee’s code. 

PAYE threshold. 


WOMAN MAHWY 


Application to payers and payees 


10 Application to agencies and agency workers. 
11 Application to pension payers and pensioners. 
12. Application to other payers and payees. 


PART 2 
CODES 
Determination of code 


13. Determination of code by Inland Revenue. 
14. + Matters relevant to determination of code. 
15‘ Flat rate codes. 

16 Continued application of employee’s code. 
17. ~~ Notice to employee of code. 


Appeals and amendment 


18 Objections and appeals against employee’s code. 
19 Amendment of code. 
20 Notice to employer of amended code. 


PART 3 
DEDUCTION AND REPAYMENT OF TAX 


CHAPTER 1 
DEDUCTION AND REPAYMENT 
Deduction and repayment by reference to employee's code 
21 Deduction and repayment of tax by reference to employee’s code. 
The cumulative basis 


22 The cumulative basis. 

23 Cumulative basis: deduction and repayment. 

24 Cumulative basis: employee not paid weekly or monthly. 

25 Cumulative basis: subsidiary PAYE income of employee paid weekly or at greater 
intervals. 


The non-cumulative basis 


26 The non-cumulative basis. 

27. Non-cumulative basis: general rule for deductions. 

28 | Non-cumulative basis: modification of general rule. 

29 Non-cumulative basis: aggregation of payments. 

30 Non-cumulative basis: employee not paid weekly or monthly. 
31 Payments in short payment periods. 


Higher rate and nil tax codes 


32 Higher rate code: deductions. 
33 Nil tax code: no deductions or repayments. == 


Simplified deduction scheme 


34 Simplified deduction scheme for personal employees. 
35 Simplified deduction schemes: records. 


Cessation of employment 


36 Cessation of employment: Form P45. 

36A_ Income subject to retrospective tax provision—information to employee. 

37 PAYE income paid after employment ceased. 

38 Death of employee. 

39 Death of pensioner. r noise 
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Employee's duty to provide Form P45 
Duty of employee to give new employer Form P45. 
CHAPTER 2 
NEW EMPLOYEES (OTHER THAN PENSIONERS): FORMS P45 AND P46 


Scope of Chapter 2. 

Procedure if employer receives Form P45. 

Form P45 for current tax year. 

Form P45 for previous tax year: employment starting on or before 24th May. 
Other Forms P45. 

Form P46 where employer does not receive Form P45 and code not known. 
Procedure in Form P46 cases: former full-time students. 

Procedure in Form P46 cases: employee taking up only or main employment. 
Procedure in Form P46 cases: other new employees. 

Form P46 cases: code treated as issued by Inland Revenue. 

Procedure in cases of retrospective earnings: code treated as issued by HMRC. 
Late presentation of Form P45. 

Late presentation of Form P45: employer’s duties. 

Form P46 cases: subsequent procedure on issue of employee’s code. 


CHAPTER 3 
NEW PENSIONERS: FORMS P45 AND P46 


Scope of Chapter 3. 

PAYE pension income paid by former employer. 

PAYE pension income paid by other pension payer. 

Information to be provided in Form P46 if code not known: non UK residents. 
Information (Form P46) and procedure if code not known: UK residents. 

UK resident pensioner’s code treated as issued by Inland Revenue. 

Late presentation of Form P45. 

Subsequent procedure on issue of UK resident pensioner’s code. 


CHAPTER 4 
MISCELLANEOUS 


Deductions in respect of notional payments. 

Repayment during unpaid leave. 

Trade disputes. 

Repayment if no longer employed. 

Deductions working sheets. 

Deduction working sheets: retrospective employment income in closed tax year. 
Information to employees about payments and tax deducted (Form P60). 

Revised information to employees about payments and tax deducted (Form P 60). 


PART 4 
PAYMENTS, RETURNS AND INFORMATION 


CHAPTER 1 
PAYMENT OF TAX AND ASSOCIATED RETURNS 
Payment and recovery of tax by employer 


Periodic payments to and recoveries from the Revenue. 

Due date and receipts for payment of tax. 

Quarterly tax periods. 

Modification of regulation 68 in case of trade dispute. 

Recovery from employee of tax not deducted by employer. 

Employer's request for a direction and appeal against refusal. 
Employee’s appeal against a direction notice where condition A is met. 
Employee’s appeal against a direction notice where condition B is met. 
Appeals: supplementary provisions. 

Conditions where regulation 72F applies. 

Recovery from employee of tax that has been self-assessed etc. 
Employee’s appeal against a direction notice. 


Annual returns of relevant payments and tax 


Annual return of relevant payments liable to deduction of tax (Forms P35 and P14). 
Amended returns of relevant payments and tax (Forms P14 and P35(RL)). 

Annual return of relevant payments not liable to deduction of tax (Form P38A). 
Additional return in case of trade dispute. 
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Failure to account for deductible tax 


Certificate if tax in regulation 73 return is unpaid. 

Return and certificate if tax may be unpaid. 

Notice and certificate if tax may be unpaid. 

Certificate after inspection of PAYE records. 

Determination of unpaid tax and appeal against determination, 
Employee liability if tax unpaid after regulation 80 determination. 


Interest 


Interest on tax overdue. 
Interest on tax overpaid. 


Recovery 
Recovery of tax and interest. 
CHAPTER 2 
OTHER RETURNS AND INFORMATION 
Returns involving PAYE income other than payments 


Employers: annual return of other earnings (Forms P11D and P9D). 
Information employer must provide for each employee. 

Information employer must also provide for benefits code employees. 
Annual return of other earnings: amounts. 

Annual return of other earnings: exclusion for notional payments. 
Quarterly return if a car becomes available or unavailable (Form P46 (Car)). 
Termination awards: information to be provided. 

Termination awards: return if award changes. 

Termination awards: return if more than one employer. 


Information to be given to employees 


Employers: information to employees of other earnings (Forms P11D and P9D). 
Third parties: information to employees of other earnings. 
Termination awards: information to employees. 


CHAPTER 3 
PAYE RECORDS 
Inspection of employer’s PAYE records. 


[CHAPTER 4 
DEBTS OF MANAGED SERVICE COMPANIES 


Interpretation of Chapter 4 

Relevant PAYE debts of managed service companies 

Transfer of debt of managed service company 

Time limits for issue of transfer notices 

Contents of transfer notice 

Payment of the specified amount 

Appeals 

Procedure on appeals 

Withdrawal of transfer notices ' 
Application of Part 6 of TMA jority 


Repayment of surplus amounts ) 9991 bee stab 
i viishiauO 
lise sonwoltiboM 
PART’S) * olqirs mont yiavoous 
; ib 6 tol Jeoupst etevolqama = / 
EMPLOYERS ivnisas lnoqas eseyolqma =f 
Special arrangements 
ri Vintner okey se alps magA CI 
Multiple PAYE schemes, yor enowibno’) 


Multiple PAYE schemes: election made fet improper purpose ine! SOHNE: yisvousA = ACT 
Tips: special arrangements. it01 ib & Jecinee Le qe dooyolqan 4 pce 


Death of employer and succession 


Death of employer. ) deil ziggunag daevolo emia Tana (EY 
Succession to a business ete. L) £6) bite eioouryad inavole 1) 10 erifiios bebaomA ALT 
Death and succession. Lion aoorrvory Jonvelot Tommie AA BT) 
Succession to a business: trade disputes. Juqeib obit to seo ob raion lenonibba ey 
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PART 6 
PAYE SETTLEMENT AGREEMENTS 
Making and effect of PSA 


Inland Revenue and employer may make PSA. 
Qualifying general earnings. 
Effect of PSA. 


Payment of tax under PSA 


Calculation of tax payable under PSA. 
Payment of tax and recovery proceedings. 
Formal determination of tax payable by the employer. 


Form and commencement of PSA 


Form of PSA. 
Commencement of PSA. 


Variation and cancellation of PSA 


Variation of PSA. 
Cancellation of PSA. 


Interest 
Interest on unpaid tax. 
Interest on overpaid tax. 

Records 
Inspection of PSA records. 

PART 7 

SPECIAL CASES 
CHAPTER | 


COUNCILLORS’ ALLOWANCES 


Interpretation of Chapter 1. 

Councillor’s option to have tax deducted at basic rate. 
Particulars that local council must record. 

Regulations apply as if basic rate option were issue of code. 


CHAPTER 2 
RESERVE FORCES’ PAY 


Interpretation of Chapter 2. 
Application of other Parts, 
Deduction of tax. 

Determination by Inland Revenue. 
Objection against deduction of tax. 
Appeal to Commissioners. 

Amended determinations. 

Certificate of tax deducted. 
Repayment to reservist during tax year. 
Particulars that Ministry must record. 
End of year certificate. 

Other PAYE income of reservist. 


CHAPTER 2A 
SOCIAL SECURITY LUMP SUMS 


133A Interpretation of Chapter 2A. 

133B Application of other Parts. 

133C Determination of Rate of Deduction. 

133D Notification by Recipient of Notice of Tax Rate. 
133E Certificate of tax deducted. 

133F Repayment to recipient during tax year. 

133G Records and notices. 

133H Other PAYE income of recipient. 


134 


‘CHAPTER 3 
HOLIDAY PAY FUNDS 
Interpretation of Chapter 3. 
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Application of other Parts. 

Deduction of tax. 

Certificate of tax deducted. 

Repayment to recipient during tax year. 
Particulars that fund must record. 
Other PAYE income of recipient. 


CHAPTER 4 
DIRECT COLLECTION AND SPECIAL ARRANGEMENTS 


Direct collection and special arrangements. 

Direct collection: issue of deductions working sheet. 
Direct collection: employee to keep records. 

Direct collection: payment. 

Direct collection: return when relevant payments cease. 
Direct collection: end of year return. 

Direct collection: failure to pay. 


PART 8 
SOCIAL SECURITY BENEFITS 


CHAPTER | 
JOBSEEKER’S ALLOWANCE: NORMAL CASES 


Interpretation of Chapters | and 2. 

Scope of Chapter 1. 

Application of other regulations. 

Obtaining the claimant’s Form P45. 

Deductions working sheet for claimants awarded taxable jobseeker’s allowance. 
Form P45: deductions working sheet and return. 

No Form P45: deductions working sheet and return. 
Claimant’s code etc to be used for calculations. 
Recording the amount of taxable jobseeker’s allowance. 
Obligations at end of tax year. 

When an award ceases. 

Cessation of award: Form P45U. 

Notification of taxable jobseeker’s allowance adjustment. 
Tax calculation. 

No tax calculation required in certain cases. 

Death of claimant. 

Finance. 


CHAPTER 2 
JOBSEEKER’S ALLOWANCE: SPECIAL CASES 


Scope of Chapter 2. 

Jobseeker’s allowance paid directly to claimant. 

Jobseeker’s allowance paid by employer. 

Regulation 167 cases: application of other regulations. 

When a Chapter 2 award ceases. 

Information to be supplied at end of tax year. 

Information to be supplied when an award of taxable jobseeker’ allowance ceases! 
Adjustments of taxable jobseeker’s allowance. 


CHAPTER 3 
INCAPACITY BENEFIT 


Interpretation of Chapter 3. 
Application of other regulations. 


Emergency IB code to be used before claimant’s code issued. lo monsisagraini / 

Return in respect of all claimants to taxable neapacity benefit. ) posi 

Further return required in certain cases. 6A lo qoiisainreis 

Delivery of Form P45 to Department. igo vd noilgoniicH CEFI 

Determination of claimant’s code by Inland ivedres ) bobt ket te. sIsoni199 

Death of claimant. ) Iirmiqiven od Jasmyeqess FE! 

om bag @b1009H OEE] 
CHAPTER 4. semicituer 4c moon JYAW tetO HELI 
INCOME SUPPORT 


Interpretation of Chapter 4. 
Recording the amount of taxable income sup ort. 
Information to be supplied when an award of taxable income support ceasesi 9) 
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Adjustments of taxable income support. 


PARTS 
ASSESSMENT AND SELF-ASSESSMENT 


Adjusting total net tax deducted for purposes of sections 59A(1) and 59B(1) TMA. 
Recovery: adjustment of employee’s code. 

Repayment: adjustment of employee’s code. 

Assessments other than self-assessments. 


PART 10 
COMMUNICATIONS 


CHAPTER 1 
ELECTRONIC COMMUNICATIONS: INTERPRETATION 


Meaning of electronic communications etc. 
Specified date. 
Large and medium sized employers. 


CHAPTER 2 
ELECTRONIC COMMUNICATIONS: GENERAL 


Whether information has been delivered electronically. 

Proof of content of electronic delivery. 

Proof of identity of person sending or receiving electronic delivery. 
Information sent electronically on behalf of a person. 

Proof of delivery of information sent electronically. 

Proof of payment sent electronically. 

Use of unauthorised method of electronic communications. 


CHAT LER 
ELECTRONIC PAYMENT BY LARGE EMPLOYERS 


Large employers required to make specified payments electronically. 
E-payment notices and appeal. 

Employer in default if specified payment not received by applicable due date. 
Default notice and appeal. 

Default surcharge. 

Surcharge notice and appeal. 


CHAPTER 4 
MANDATORY USE OF ELECTRONIC COMMUNICATIONS 


Mandatory use of electronic communications. 
Specified employers. 

Specified information. 

E-filing notice and appeals. 

Standards of accuracy and completeness. 
Penalties and appeals. 


CHAPTER 5 
METHODS OF PROVIDING INFORMATION ETC 


How information must or may be delivered by employers. 
Modifications for electronic version of Form P160. 

How information may be delivered by Inland Revenue. 
How information must be provided by employees. 
Meaning of Form P45 and P46. 

Service by post. 


PART 11 
SUPPLEMENTARY PROVISIONS 
Miscellaneous Appeals 
Appeals: supplementary provisions. 
Certificate that sum due and payment by cheque 


Certificate that sum due. 
Payment by cheque. 
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Transitional provisions, savings and revocations 
220 ‘Transitional provisions, savings and revocations. 


SCHEDULES: 

Schedule 1—Transitional Provisions and Savings 
Part 1—General Provisions 
Part 2—Specific Provisions 

Schedule 2—Revocations 


PART 1 
INTRODUCTION 


Citation and commencement 
1 These Regulations may be cited as The Income Tax (Pay As You Earn) Regulations 2003 and 


shall come into force on 6th April 2004. 


Commentary—Simon’s Taxes E4.1101. 


Interpretation 


2— (1) In these Regulations, unless the context otherwise requires— 


“additional pay” means the appropriate amount, established from an employee’s code (where 
it is a K code not used on the cumulative basis) and the tax tables, to be added to the 
relevant payments made to an employee in order to determine the taxable payments; 

“agency” has the meaning given in section 44 of ITEPA; 

“agency worker” means a worker whose services are treated by section 44 of ITEPA as the 
duties of an employment held with the agency; 

“approved method of electronic communications” has the meaning given in regulation 189; 

“basic rate”, in relation to the charging of income tax for any tax year, means the rate of 
income tax determined under section 1(2)(a) of ICTA; 

“Board of Inland Revenue” means the Commissioners of Inland Revenue (as to which see in 
particular the Inland Revenue Regulation Act 1890); 

[“closed tax year” means any tax year preceding the current year, and cognate expressions 
shall be construed accordingly;]’ 

“code” and related expressions have the meanings given in regulation 7; 

[combined amount” means an amount which includes tax due under these ‘regulations and 

one or more of the following— 

(a) earnings-related contributions due under the SSC Regulations; 

(5) amounts due under the Income Tax (Construction Industry Scheme) Regulations 2005; 
(c) payments of repayments of student loans due under the Student Loan Regulations;]? 


“cumulative basis” means the basis of deduction or repayment of tax provided for in 
regulation 23; 
“deductions working sheet” means— 

(a) any form of record in which are to be kept the matters required Pa these Regulations in 
connection with an employee’s relevant payments and tax; 

(b) in regulations 34 and 35 (simplified deduction scheme), and regulations 142 and 143 
(direct collection) the form issued by the Inland Revenue for the purpose. at Keeping those 
records; ‘ 


“earnings” has the meaning given in sections 62 and 721(7) of ITEPA; 

“electronic communications” has the meaning given in regulation 189; 

“employee’s code” has the meaning given in regulation 8(1); 

“employer reference” means the combination of letters; numbers or both used-by the Inland 
Revenue to identify an employer for the purposes of ‘these Regulations; 

“employer’s PAYE reference”, in relation to an employer, means the combination of the 
employer’s employer reference and the Inland Revenue office number, 

“employment”, subject to regulations 10 to 12, has the meaning given in’ sections ne ahd 5 of 
ITEPA; and “employer” and * “employee” have corresponding meanings; DLE 

“excluded business expenses” has the meaning given in regulation 5; 

“family” and “family or household”, in relation to a person, have the ravehtise ver? in 
section J21(4) and (5) of ITEPA; 

“free pay” means the appropriate amount, established from an employee’s code (where not 
used on the cumulative basis) and the tax tables, to be subtracted from relevant payments to 
arrive at taxable payments (and accordingly represents an appropriate part of reliefs 
allowable against those payments); 

“general earnings’ ’ has the meaning given in section 7(3) of ITEPA; 
“higher rate”, in relation to the charging of income tax for sos tax year, cibaa rate of 
income tax determined under section 1(2)(b) of ICTA; 

[“HMRC” means Her Majesty’s Revenue and Customs; Al 

“ICTA” means the Income and Corporation Taxes Act 1988; = ee 

“Inland Revenue” means any officer of the Board of Inland Revenue; 80h 
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“Inland Revenue office”, in relation to an employer, means the office of the Inland Revenue 
from which codes are normally issued to the employer; 

“Inland Revenue office number” means the number which identifies an employer’s Inland 
Revenue office; 

[“ITA” means the Income Tax Act 2007;}° 

“ITEPA” means the Income Tax (Earnings and Pensions) Act 2003; 

“large employer” and “large or medium employer” have the meanings given in regulation 191; 

“national insurance number” means the national insurance number allocated within the 
meaning of regulation 9 of the Social Security (Crediting and Treatment of Contributions, 
and National Insurance Numbers) Regulations 2001; 

“net PAYE income” has the meaning given in regulation 3; 

“non-cumulative basis” means the basis of deduction of tax provided for in regulation 27; 

“notice” means notice in writing, or in a form authorised (in relation to the case in question) 
by directions under section 118 of the Finance Act 1998 (which allows certain claims etc to 
be made by telephone); and “notify” must be read accordingly; 

“notional payment” has the meaning given in section 710(2)(a) of ITEPA; 

“objects” means gives a notice of objection to the Inland Revenue; 

“official computer system” has the meaning given in regulation 189; 

“other payee” means a person receiving relevant payments in a capacity other than employee, 
agency worker or pensioner; 

“other payer” means a person making relevant payments in a capacity other than employer, 
agency or pension payer; 

“overriding limit” means the limit on the amount of tax to be deducted from a relevant 
payment, where the tax due in accordance with the appropriate tax tables in respect of any 
taxable payments or total taxable payments to date at the relevant date has been calculated 
by reference to additional pay or total additional pay to date, and that limit is an amount 
equal to 50% of the amount of the relevant payment; 

“PAYE income” has the meaning given in section 683 of ITEPA; 

“PAYE pension income” has the meaning given in section 683(3) of ITEPA; 

“PAYE threshold” must be determined in accordance with regulation 9; 

“payee” means an employee, agency worker, pensioner or other payee; 

“payer” means an employer, agency, pension payer or other payer; 

“pension” means a pension, annuity or other payments of PAYE pension income; 

“pensioner” means a person receiving PAYE pension income; 

“pension payer” means a person making payments of PAYE pension income; 

“PSA” means a PAYE settlement agreement made in accordance with regulation 105; 

“qualifying general earnings”, in relation to a PSA, has the meaning given in regulation 106; 

[“qualifying payment” means a payment which becomes retrospective employment income as 
a relevant payment (including a notional payment);]! 

“reckonable date” has the meaning given in regulation 82(8); 

“relevant payments” has the meaning given in regulation 4; 

“relevant pension payments” has the meaning given in regulation 6; 

[“the relevant time”, in relation to retrospective employment income, has the meaning given by 
section 710(7) of ITEPA, as modified by subsection (7A) of that section, but subject to 
section 94(5)(c) of the Finance Act 2006;]! 

“reliefs from income tax” includes allowances and deductions; 

[retrospective contributions regulations” has the meaning given by regulation 1(2) of the SSC 
Regulations;]! 

[“retrospective employment income” means payments which are retrospectively treated as 
payments of employment income by virtue of a retrospective tax provision;]' 

[“retrospective tax provision” means a provision of the Income Tax Acts charging to income 
tax amounts of employment income paid before the enactment containing the provision 
was passed;]! Barly ts 

“specified date”, for the purposes of Chapters 3 and 4 of Part 10, has the meaning given in 
regulation 190; 

[“SSC Regulations” means the Social Security (Contributions) Regulations 2001;]' 

2 


(“Student Loan Regulations” means the Education (Student Loans) (Repayment) Regula- 
tions 2000 or, in Northern Ireland, the Education (Student Loans) (Repayment) Regula- 
tions (Northern Ireland) 2000;}? 

“taxable payments” means relevant payments reduced by free pay or, as the case may be, 
increased by additional pay (where the employee’s code is not used on the cumulative basis); 

“tax month” means the period beginning on the 6th day of a calendar month and ending on 
‘the 5th day of the following calendar month; 
“tax not deducted because of the overriding limit” means any tax— 


(a) which is due at the relevant date in accordance with the appropriate tax tables in respect 
of any taxable payments or total taxable payments to date, but 
(b) which has not been deducted because of the overriding limit; 


“tax period” means— 
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(a) tax quarter, if regulation 34 (simplified deduction scheme for personal employees) or 
regulation 70 (quarterly tax periods) applies, or 
(b) tax month, in every other case; 


“tax quarter” means any of the following (inclusive) periods— 


6th April to Sth July, 

6th July to 5th October, 

6th October to 5th January, and 
6th January to Sth April; 


“tax tables” means the tax tables prepared by the Board of Inland Revenue under section 685 
of ITEPA; 

“tax week” means 6th April to 12th April (inclusive) and each successive period of 7 days, 
except that the final tax week in a tax year (“Week 53”) is just the last day of the tax year 
(or last 2 days in a leap year); 

“tax year” means a year for which any Act provides for income tax to be charged; 

“TMA” means the Taxes Management Act 1970; 

“total additional pay to date” means the appropriate amount, established from an employee’s 
code (where it is a K code to be used on the cumulative basis) and the tax tables, to be 
added to the total payments to date in order to determine the total taxable payments to 
date; 

“total free pay to date”, in relation to any date, means the appropriate amount, established 
from an employee’s code (where used on the cumulative basis) and the tax tables, to be 
subtracted from total payments to date to arrive at total taxable payments to date (and 
accordingly represents an appropriate part of reliefs allowable against those payments); 

“total net tax deducted”, in relation to the relevant payments made to an employee during any 
period, means the total tax deducted from those payments plus any tax accounted for in 
accordance with regulation 62(5) (notional payments), less any tax repaid to the employee; 

“total payments to date”, in relation to any date, means the sum of all relevant payments 
made by the employer to the employee from the beginning of the tax year up to and 
including that date; 

“total tax to date” means the tax due at any date in accordance with the appropriate tax tables 
in respect of any total taxable payments to date; 

“total taxable payments to date” means total payments to date reduced by total free pay to 
date or, as the case may be, increased by total additional pay to date (where the employee’s 
code is used on the cumulative basis); 

“trade dispute” has the meaning given in section 35(1) of the Jobseekers Act 1995 or, in 
Northern Ireland, in article 2(2) of the Jobseekers (Northern Ireland) Order 1995; 

[“tribunal” means the First-tier Tribunal or, where determined by or under Tribunal Procedure 
Rules, the Upper Tribunal.}°. 


(2) References in these Regulations to income tax in respect of PAYE income (however 
expressed) are references to income tax in respect of that income if reasonable assumptions are, 
when necessary, made about other income. 


Commentary—Simon's Taxes £4.1103. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1); ITEPA 2003 ss 4, 5, 7(3), 62, 683, 684(7B), 
720(2), 721(4), (5), (7). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Amendments—! Definitions of “closed tax year”, “HMRC”, “qualifying payment”, “the relevant time”, retrospective 
contributions regulations”, “retrospective employment income”, “retrospective tax provision” and “SSC Regulations” 
inserted, by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 3 with effect from 6 April 
2007. 

? Definitions of “combined amount”, “ITA” and “Student Loan Regulations” inserted, and definition of “starting rate” 
revoked, by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 3 with effect from 6 April 
2008. - 

> Definition of “tribunal” inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 92, 93 with effect from 1 April 2009. 


Net PAYE income 
3— (1) “Net PAYE income” means PAYE income less any— 


(a) allowable pension contributions, and 
(6) allowable donations to charity. Vn iSiG 
(2) In paragraph (1)— 

[“allowable pension contributions” means any contribution under a registered. pension scheme 
which 1s withheld from the payment of PAYE income which is allowed to be deducted from 
employment income by the sponsoring employer under section 193(2), of the Finance 
Act 2004 (relief under net pay arrangements); ]' 

(“registered pension scheme” and “sponsoring employer” have the meanings: igiran by sec- 
tion 150(2) and (6) respectively, of the Finance Act 2004. | 

“allowable donations to charity” means any donation which is withheld from: the: payment of 
PAYE income and for which a deduction must be allowed under section 713, of ITEPA 
(donations to charity: payroll deduction scheme). 
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Commentary—Simon’s Taxes E4.1110. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 

Amendments—"' Definitions substituted for the definition of “allowable pension contributions” by the Taxation of Pension 
Schemes (Consequential Amendments) Order, SI 2006/745 art 27(1), (2) with effect from 6 April 2006. 


Relevant payments 
4— (1) In these Regulations, any reference (however expressed) to relevant payments means 
payments of, or on account of, net PAYE income, except payments of, or on account of,— 

(a) PAYE social security income, except in so far as it is provided for in Part 8, 

(b) United Kingdom social security pensions, 

(c) excluded relocation expenses, 

(d) excluded business expenses, 

(e) excluded pecuniary liabilities, and 

(f) excluded notional payments, 

(2) In paragraph (1)— 
) “excluded business expenses” has the meaning given in regulation 5; 

“excluded notional payments” means notional payments which an employer is treated as 
making by section 694 or 695 of ITEPA (non-cash vouchers and credit tokens) as a result of 
an employee using a non-cash voucher or credit token on behalf of the employer, except 
where the voucher or token is used as, or as part of, any scheme or arrangement the 
purpose, or one of the main purposes, of which is— 

(a) to provide the employee with money or an asset, or 
(b) to avoid the making of a relevant payment; 

“excluded pecuniary liabilities” means payments made to a person other than an employee to 

meet the employee’s liability to that other person, but which are not made— 

(a) in fulfilment (in whole or in part) of the employee’s right to a sum of money, nor 

(b) as, or as part of, any scheme or arrangement the purpose, or one of the main purposes, 
of which is to avoid the making of a relevant payment; 

“excluded relocation expenses” means payments in respect of removal expenses, as defined by 
section 272 of ITEPA (removal benefits and expenses to which section 271 applies), if, and 
to the extent that, they are payments of net PAYE income; 

“PAYE social security income” has the meaning given in section 683(5) of ITEPA; 

“United Kingdom social security pensions” means income which is taxable income in 
accordance with section 578 of ITEPA (UK social security pensions). 


Commentary—Simon’s Taxes E4.1110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(3). 


Excluded business expenses 

5— (1) “Excluded business expenses” means expenses within Chapter 3 of Part 3 of ITEPA 
(earnings and benefits treated as earnings) which the Inland Revenue have authorised the 
employer to exclude from relevant payments in accordance with this regulation. 
(2) The Inland Revenue may authorise an employer to exclude any payment of expenses from 
relevant payments if the Inland Revenue are of the opinion that a deduction or relief will, or is 
likely to, result in no tax being payable as a result of the payment. 
(3) The Inland Revenue may authorise the exclusion of— 

(a) specific expenses or a class of expenses, 

(b) expenses paid by a specific employer or a class of employers, and 

(c) expenses paid to a specific employee or a class of employees. 
(4) The Inland Revenue must notify an employer of any excluded business expenses and the date 
from which the exclusion is to apply. 
(5) The Inland Revenue may revoke the authorisation to exclude business expenses by giving 
notice to the employer specifying the date of the notice or a subsequent date as the date from 
which the revocation has effect. 


Commentary—Simon's Taxes E4.1110. 


Relevant pension payments 
6 In these Regulations, any reference (however expressed) to relevant pension payments means 
relevant payments in respect of PAYE pension income. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 


Meaning of “code” etc 


7— (1) In these Regulations, “code” means— 
(a) a combination of letters, numbers or both for use in accordance with the tax tables to 
establish free pay, additional pay, total free pay to date or total additional pay to date; 
(b) any of the special codes (whether expressed in words or represented by a combination of 
letters, numbers or both) for use in accordance with the tax tables or otherwise. 


(2) “K code” means a code which gives rise to additional pay or total additional pay to date. 
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(3) The special codes are— 


(a) the basic rate code, which effects deductions of tax wholly at the basic rate; 
(b) the higher rate code, which effects deductions of tax wholly at the higher rate; 
(c) the nil tax code, which requires no deductions of tax; 
[(d) the emergency code, which, after allowing for the personal allowance, effects deductions 
of tax at either or both of the basic rate and the higher rate, so that during the tax year the 
amounts subject to deductions at the rate or rates concerned are in accordance with section 10 
of ITA (income charged at basic and higher rates: individuals); 
(e) the emergency IB codes which, after allowing for the personal allowance and the blind 
person’s allowance, effect deductions at the basic rate, so that during the tax year the amounts 
subject to deductions at that rate are in accordance with section 10 of ITA.]} 

[(4) In paragraph (3)— 
“blind person’s allowance” means an allowance claimed under either section 265 of ICTA 
(blind person’s allowance) or section 38 of ITA (blind person’s allowance); 
“personal allowance” means an allowance claimed under either section 257(1) of ICTA 
(personal allowance) or section 35 of ITA (personal allowances for those aged under 65).]! 


Commentary—Simon's Taxes E4.1131, E4.1133. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 9, 29(2), (3), 30(2), (3), 32, 84(7), 
98C(1), (3), (4). 

Amendments—' Para (3)(d), (e) substituted, and para (4) inserted, by the Income Tax (Pay As You Earn) (Amendment) 
Regulations, SI 2008/782 regs 2, 4 with effect from 6 April 2008. 


Employee's code 
8— (1) An employee’s code is the code— 


(a) issued to an employer for use in respect of the employee for a tax year, 
(b) applied by these Regulations for use by an employer in respect of the employee, or 
(c) issued to an employee in accordance with regulation 142 (direct collection). 


(2) A code is issued to an employer if it is contained in a document that is sent— 


(a) to the employer, or 
(b) to a person acting on behalf of the employer, 


by the Inland Revenue, and any code so issued is received by the employer for the purposes. of 
these Regulations. 


Commentary—Simon’s Taxes E4.1131. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 6(4), 13(6), 104(1). 


PAYE threshold 


9— (1) The rules set out in Table 1 apply in order to determine whether a relevant payment made 
by an employer to an employee is a relevant payment which exceeds the PAYE threshold. 


(2) Rules 1 to 5 apply if the employer normally pays the employee at regular intervals. 
(3) If the employer does not normally pay the employee at regular intervals— 


(a) rule 6 applies to determine whether a relevant payment made less than a week since the 
previous relevant payment exceeds the PAYE threshold, and 

(b) rule 7 applies to determine whether any other relevant payment exceeds the PAYE 
threshold. 


TABLE 1 
DETERMINATION OF PAYE THRESHOLD 


Employee's payment interval Rule to determine whether relevant payment exceeds 
PAYE threshold sials 

1 Weekly 1 If the sum of the relevant payment and any other 
relevant payments made earlier in the same tax 
week is more than the weekly PAYE threshold... 

2 Monthly 2 If the sum of the relevant payment and any other 
relevant payments made earlier in the same tax. | 
month is more than the monthly PAYE threshold. 


3 Regular intervals which are 3 If the sum of the relevant payment and any other. 

multiples of a week relevant payments made earlier in the same interval 
is more than the corresponding multiple of the 
weekly PAYE threshold. ML ae : 


4 Regular intervals, longer than a 4 If the sum of the relevant payment and any other 
week, which are fractions or '| relevant payments made earlier in the same interval 
multiples of a month is more than the corresponding fraction or multiple 

of the monthly PAYE threshold. 


© 
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Employee's payment interval Rule to determine whether relevant payment exceeds 
PAYE threshold 

5 Regular intervals, longer than a 5 If the sum of the relevant payment and any other 

week, which are not within rules 1 relevant payments made earlier in the same interval 

to 4 is more than the corresponding proportion of the 
weekly PAYE threshold. 


6 Intervals shorter than a week, 
whether regular or irregular 


6 If the sum of the relevant payment and any other 
relevant payments made earlier in the same tax 
week is more than the weekly PAYE threshold. 


7 Irregular intervals longer than a 7 If the relevant payment is more than the 
wee corresponding proportion of the weekly PAYE 


threshold since— 


(a) any previous relevant payment in the tax 
year, or 

(b) if none, the start of the employment or 

the start of the tax year (whichever is later). 


(4) Regulations 24 and 30 (employee not paid weekly or monthly)— 
(a) apply for the putpose of establishing an employee’s normal payment interval, but 
(b) must otherwise be ignored for the purpose of determining whether a relevant payment 
exceeds the PAYE threshold. 
(5) If an employee has more than one normal payment interval in respect of payments made by 
the same employer, the rules must be applied on the basis of the shorter or shortest of those 
intervals. 
(6) If an employee’s normal payment interval is longer than a year, the rules must be applied as 
if the normal payment interval were a year. 
(7) “Weekly PAYE threshold” means 1/52, of the personal allowance specified in section 257(1) 
of ICTA, rounded to the nearest pound. 
(8) “Monthly PAYE threshold” means 1/12 of the personal allowance specified in section 257(1) 
of ICTA, rounded to the nearest pound. 
(9) The “corresponding proportion of the weekly PAYE threshold” is established by dividing the 
number of days in the payment interval by 7, and multiplying the result by the weekly PAYE 
threshold. 


Commentary—Simon’s Taxes E4.1106. 
Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 regs 18, 28(1), (2). 


APPLICATION TO PAYERS AND PAYEES 


Application to agencies and agency workers 
10— (1) For the purposes of these Regulations— 
(a) agencies are treated as employers; and 
(b) agency workers are treated as employees. 
(2) For the purposes of the regulations listed in paragraph (3), an agency ceases to employ an 
agency worker at the earlier of— 


(a) the end of the relationship between the agency and agency worker, or 
(b) the end of a period of 3 months during which the agency makes no relevant payments to 
the agency worker, 

and not each time the agency worker stops providing services to a client of the agency. 


(3) The regulations are— 


regulation 36 Cessation of employment: Form P45 

regulation 37 PAYE income paid after employment ceased 

regulation 46(6) Employer to ignore code relating to employment which 
has ceased 

regulation 51(5) to (7) effects of employment ceasing on Form P45 procedure 

regulation 94(3) to (7) Information to former employees of other earnings. 


(4) The following regulations do not apply to agencies or agency workers in their capacity as 
such— 


regulation 34 simplified deduction scheme for personal employees 
regulation 35 simplified deduction schemes: records 
regulation 91 termination awards: information to be provided 


regulation 92 | termination awards: return if award changes 
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regulation 93 termination awards: return if more than one employer 
regulation 96 termination awards: information to employees 

Part 6 PAYE settlement agreements 

regulation 167 jobseeker’s allowance paid by employer 

regulation 168 regulation 167 cases: application of other regulations. 


Commentary—Simon's Taxes E4.1188. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 


Application to pension payers and pensioners 

11— (1) For the purposes of these Regulations— 

(a) pension payers are treated as employers; 

(6) pensioners are treated as employees; and 

(c) a pensioner’s “employment” with a pension payer starts when the pension starts and ends 

when the pension ends. 
(2) ihe following regulations do not apply to pension payers or pensioners in their capacity as 
such— 


regulation 25 cumulative basis: subsidiary PAYE income of employee paid 
weekly or at greater intervals 

simplified deduction scheme for personal employees 
simplified deduction schemes: records 


death of employee (other than pensioner) 


regulation 34 
regulation 35 
regulation 38 


Chapter 2 of Part 3 
regulation 63 
regulation 64 
regulation 65 
regulation 71 
regulation 75 
regulations 85 to 89 
regulation 90 
regulation 91 
regulation 92 
regulation 93 
regulation 94 
regulation 95 
regulation 96 
regulation 100 
regulation 102(1) 
regulation 104 

Part 6 

Chapter 3 of Part 7 
regulation 151 
regulation 167 
regulation 168 


new employees (other than pensioners): Forms P45 and P46 
repayment during unpaid leave 

trade disputes 

repayment if no longer employed 

modification of regulation 68 in case of trade dispute 
additional return in case of trade dispute 

employers: annual return of other earnings 

quarterly return if car becomes available or unavailable 
termination awards: information to be provided 
termination awards: return if award changes 

termination awards: return if more than one employer 
employers: information to employees of other earnings 
third parties: information to employees of other earnings 
termination awards: information to employees 

tips: special arrangements 

succession to a business etc: employees (other than pensioners) 
succession to a business: trade disputes 

PAYE settlement agreements 

holiday pay funds 

obtaining the claimant’s Form P45 

jobseeker’s allowance paid by employer 

regulation 167 cases: application of other regulations. 


Commentary—Simon's Taxes E4.1103, 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 


Application to other payers and payees 
12— (1) For the purposes of these Regulations— 
(a) other payers are treated as employers; 
(b) other payees are treated as employees; and 
(c) an other payee’s “employment” with an other payer starts when relevant payments start 
and ends when relevant payments end. waa 


(2) The following regulations do not apply to other payers or other payees in eH capacity as 
such— 


Simplified deduction scheme for personal employees 

Simplified deduction schemes: records 4 
Employers: annual return of other earnings 

Quarterly return if car becomes available or unavailable ~ 
Termination awards: information to be provided Of anode} 
Termination awards: return if award changes [2 poveluss} 
Termination awards: return if more than one employer © | 


regulation 34 
regulation 35 
regulation 85 to 88 
regulation 90 
regulation 91 
regulation 92 
regulation 93 
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regulation 94 Employers: information to employees of other earnings 
regulation 95 third parties: information to employees of other earnings 
regulation 96 Termination awards: information to employees 

Part 6 PAYE settlement agreements 

regulation 134 Interpretation of Chapter 3 (holiday pay funds) 
regulation 167 Jobseeker’s allowance paid by employer 

regulation 168 Regulation 167 cases: application of other regulations. 


(3) Paragraph (2) is subject to regulation 91(9) (termination awards: former employers and 
employees). 
(4) The following regulation does not apply to other payees in their capacity as such— 


regulation 64 trade disputes. 


PART 2 
CODES 


Commentary—Simon’'s Taxes 4.1103. 

Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 123 (this Part does not apply to relevant 
payments made by the Ministry of Defence to members of the reserve forces specified in SI 2003/2682 reg 122). 

SI 2003/2682 reg 135 (this Part does not apply to holiday pay). 

SI 2003/2682 reg 168 (subject to SI 2003/2682 reg 168(3), this Part applies to the taxable jobseeker’s allowance paid to a 
Part 8 Chapter 2 (of SI 2003/2682) claimant by the employer on behalf of the Department under SI 2003/2682 reg 167, as 
if it were a relevant payment from the employment). 


DETERMINATION OF CODE 


Determination of code by Inland Revenue 
13 The Inland Revenue must determine the code for use by an employer in respect of an 
employee for a tax year. 


Commentary—Simon’s Taxes E4.1132. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 7(1). 


Matters relevant to determination of code 


14— (1) If the Inland Revenue determine a code under this regulation, they must have regard to 
the following matters so far as known to them— 
(a) the reliefs from income tax to which the employee is entitled for the tax year in which the 
code is determined, so far as the employee’s title to those reliefs has been established at the 
time of the determination; 
(b) any PAYE income of the employee (other than the relevant payments in relation to which 
the code is being determined); 
(c) any tax overpaid for any previous tax year which has not been repaid; 
(d) any tax remaining unpaid for any previous tax year which is not otherwise recovered; 
(e) any tax repaid to the employee in excess of the amount properly due to the employee 
which may be recovered as if it were unpaid tax under section 30(1) of TMA (recovery of 
overpayment of tax etc) and which is not otherwise recovered; 
(f) unless the employee objects, any other income of the employee which is not PAYE income; 
and 
(g) such other adjustments as may be necessary to secure that, so far as possible, the tax in 
respect of the employee’s income in relation to which the code is determined will be deducted 
from the relevant payments made during that tax year. 
(2) If the Inland Revenue determine the code before the beginning of the tax year for which it is 
determined, the Inland Revenue— 
(a) must have regard to any expected change in the amount of any relief referred to in 
paragraph (1)(a), but 
(b) may disregard any such relief if they are not satisfied that the employee will be entitled to 
it for the tax year for which the code is determined. 


(3) Paragraphs (1)(c) and (d) are subject to regulations 186 and 187 (recovery and repayment: 
adjustment of employee’s code). 


Commentary—Simon’s Taxes E4.1132. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 7(1), (2). , 7 4 Yot 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 


Flat rate codes 


15— (1) The Inland Revenue may determine that the code for use by an employer in respect of 
an employee for a tax year is the higher rate code, if they have reason to believe that the 
employee will be chargeable at the higher rate on all or a substantial part of the employee’s 
relevant payments. 
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(2) The Inland Revenue may determine that the code for use by an employer in respect of an 
employee for a tax year is the basic rate code, if they have reason to believe that the employee 
will be chargeable at the basic rate on all or a substantial part of the employee’s relevant 
payments. 


(3) The Inland Revenue may determine that the code for use by an employer in respect of an 
employee for a tax year is the nil tax code, if— 


(a) the employee’s PAYE income will be taken into account as taxable income other than 
PAYE income in any assessment, 

(b) the Inland Revenue are not satisfied that the employee’s income will be chargeable, or 

(c) the Inland Revenue have reason to believe that the employee will be entitled to a deduction 
under Chapter 6 of Part 5 of ITEPA (deductions from seafarers’ earnings) in respect,of the 
employee’s PAYE income or so much of it as remains after any deductions under [sections 188 
to 195 of the Finance Act 2004 (members’ contributions).]} 


(4) References in this regulation to an employee’s relevant payments, PAYE income and income 

are references to the payments or income in respect of which the employee’s code is being 

determined for the purposes of the employment in question. 

Commentary—Simon’'s Taxes E4.1131. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 9(1), (2). a Sh 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 

where SI 2003/2682 regs 34, 35 apply). 

Amendments—! Words in para (3)(c) substituted by the Taxation of Pension Schemes (Consequential Amendments) Order, 

SI 2006/745 art 27(1), (3) with effect from 6 April 2006. 


Continued application of employee's code 


16— (1) If the Inland Revenue determine that the code for use by an employer in respect of an 
employee for a tax year remains the same as at the previous Sth April, the Inland Revenue need 
not issue a code to the employer. 


(2) If for any tax year the employer does not receive a code for an employee who was in that 

employer’s employment on the previous 5th April, the code which applied on that date is treated 

as having been issued by the Inland Revenue for the tax year in question: 

Commentary—Simon's Taxes E4.1136. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 8(1), (2). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Notice to employee of code 
17— (1) The Inland Revenue must give notice to an employee of the code which they have 
determined for use in respect. of that employee for any tax year. 
(2) But notice need not be given if— 
(a) the code for use in respect of the employee remains the same as at the previous Sth April; 
or 
(b) the change in the code is solely because of an alteration or proposed alteration in the rates 
of any of the personal reliefs allowable under sections 257 and 257A of ICTA (personal 
allowance and married couple’s allowance) or in the tax tables. 
Commentary—Simon’s Taxes E4.1136. ; 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 10. ‘ ; 
Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682" reg 150 (inodification of this haridion in its 


application to payments of taxable jobseeker’s allowance made to a claimant). 
SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 


APPEALS AND AMENDMENT OVE 


Objections and appeals against employee's codes 
18— (1) An employee who objects to the determination of a code ibe State ee grounds of 
objection. esis ( 
(2) On receiving the notice of objection the Inland Revenue may amend a“ sdsterntination a a 
code by agreement with the employee. hit 
(3) If the Inland Revenue and employee do not reach agreement, the eintiipyee may pan 
against the determination of the code by giving notice to the Inland Revenue. 6) nosso: 
(4) [On an appeal that is notified to the tribunal, the tribunal]! must determine the code in 
accordance with these Regulations. 
(5) For the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings to 
General Commissioners), the relevant place for an.appeal under this ape sevolqms aA 


(a) the place where the employment is situated, or eft or Adeoes io od [hw ssyolqms 
(b) if there is no such place, the place where the employee lives. 1 ¥ Lrsenyeq insvelor 
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Commentary—Simon’s Taxes E4.1137. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 11(1), (2), (3), (5). 

Modifications—SI 2003/2682 reg 150 (modification of this regulation in its application to payments of taxable jobseeker’s 
allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 19(5) (this regulation applies in relation to an 
amended code as it does to the original code). 

SI 2003/2682 reg 19(6) (this regulation also applies if the Reyenue do not agree that circumstances have changed. (as 
provided for in ST 2003/2682 reg 19), and so refuse to amend the code in accordance with SI 2003/2682 reg 19(2)). 

SI 2003/2682 reg 50 (procedure in Form P46 cases where code treated as issued by the Revenue: this does not apply for the 
purposes of this regulation). 

Amendments—' In para (3), words “to the General Commissioners” revoked, in para (4), words substituted for words “On 
appeal, the General Commissioners”, and para (5) revoked, by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 94 with effect from 1 April 2009. 


Amendment of code 


19— (1) Paragraph (2) applies if the code for use by an employer in respect of an employee is 
found to be inappropriate because the actual circumstances are different from the circumstances 
by reference to which it was determined, whether by the Inland Revenue or the [tribunal]'. 


(2) The Inland Revenue may, and if required by the employee must, amend the code by reference 
to the actual circumstances. 


(3) The Inland Revenue must give notice of the amended code to the employee by the date on 
which the notice under regulation 20(1) is issued to the employer. 


(4) But notice need not be given where the change in the code is solely because of an alteration 
or proposed alteration in the rates of any of the personal reliefs allowable under sections 257 
and 257A of ICTA (personal allowance and married couple’s allowance) or in the tax tables. 


(5) Regulation 18 (objections and appeals) applies in relation to the amended code as it applies 
in relation to the original code. 


(6) Regulation 18 also applies if the Inland Revenue do not agree that the circumstances have 

changed and so refuse to amend the code in accordance with paragraph (2). 

Commentary—Simon's Taxes E4.1136. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 12. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Amendments—' In para (1), word substituted for words “General Commissioners”, by the Transfer of Tribunal Functions 
and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 95 with effect from 1 April 2009. 


Notice to employer of amended code 
20— (1) If the code for use by an employer in respect of an employee is amended after notice of 
it has been issued to the employer, the Inland Revenue must issue the amended code to the 
employer. 
(2) An amended code is issued to an employer if it is contained in a document that is sent to the 
employer or a person acting on behalf of the employer by the Inland Revenue, and any code so 
issued is received by the employer for the purposes of these Regulations. 


(3) On making any subsequent relevant payment to the employee, the employer must deduct or 
repay tax by reference to the amended code. 

(4) Paragraphs (5) and (6) apply if there is a change or proposed change in the rates of any of 
the personal reliefs allowable under sections 257 and 257A of ICTA (personal allowance and 
married couple’s allowance). 

(5) If the change or proposed change relates to the current tax year, the Inland Revenue may give 
notice requiring the employer, with effect from the date specified in the notice, to amend 
specified codes as directed. : 

(6) If the change relates to the following tax year, the Inland Revenue may give notice requiring 
the employer to carry forward to the following tax year specified codes of the current tax year 
and adjust them as directed in the notice. 


(7) A code which has— 

__(a) been amended by virtue of paragraph (5) in respect of the current tax year, or 

_ (b) been carried forward to the following tax year and adjusted by virtue of paragraph (6), 
is treated as having been determined and issued by the Inland Revenue as the employee’s code 
for that tax year. 

(8) A notice under paragraphs (5) and (6) may be issued to the employer or to a person acting on 
behalf of the employer. . eam harsorme “ots 


Commentary—Simon’s Taxes E4.1136. 
Derivation—The Income Tax (Employments) Regulations, SI. 1993/744 regs 8(5), 13(1), (2), (4), 6). ' E ABE 
odifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). ; 
SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 
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PARTs3 
DEDUCTION AND REPAYMENT OF TAX 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 123 (this Part does not apply to relevant 
payments made by the Ministry of Defence to members of the reserve forces specified in SI 2003/2682 reg 122). 

SI 2003/2682 reg 135 (this Part does not apply to holiday pay). 

SI 2003/2682 reg 168 (subject to SI 2003/2682 reg 168(3), this Part applies to the taxable jobseeker’s allowance paid to a 
Part 8 Chapter 2 (of SI 2003/2682) claimant by the employer on behalf of the Department under SI 2003/2682 reg 167, as 
if it were a relevant payment from the employment). 


CHAPTER 1 
DEDUCTION AND REPAYMENT 


DEDUCTION AND REPAYMENT BY REFERENCE TO EMPLOYEE'S CODE 


Deduction and repayment of tax by reference to employee's code 


21— (1) On making a relevant payment to an employee during a tax year, an employer must 
deduct or repay tax in accordance with these Regulations by reference to the employee’s code, if 
the employer has one for the employee. 


(2) The employer must deduct or repay tax by reference to the employee’s code, even if the code 

is the subject of an objection or appeal. 

Commentary—Simon’s Taxes E4.1102, E4.1140. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 6(1)-(3). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 

SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this regulation not to apply) 


THE CUMULATIVE BASIS 


The cumulative basis 


22 An employer must deduct or repay tax on the cumulative basis, unless these Regulations 

provide otherwise. 

Commentary—Simon's Taxes E4.1146. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 14(1). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 26(2) (if SI 2003/2682 reg 26 applies, then this 
regulation does not apply). 

SI 2003/2682 reg 32 (if an employee’s code is the higher rate code, the employer must deduct tax at the higher rate, and this 
regulation and SI 2003/2682 reg 26 do not apply). 

SI 2003/2682 reg 33 (application of this regulation in the case of a nil tax code), 

SI 2003/2682 reg 34 (this regulation does not apply to cases where SI 2003/2682 regs 34, 35 apply). 

SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this regulation not to apply) 


Cumulative basis: deduction and repayment 


23— (1) This regulation provides for deductions and repayments on the basis of total payments 
to date (the cumulative basis). 


(2) In this regulation— 


(a) TT is the total tax to date relating to an employee; 

(b) UT is any tax not deducted because of the overriding limit when the last relevant payment 
was made to the employee, and is nil if the payment in question is the first relevant payment to 
the employee in any tax year; 

(c) PT is the previous total tax to date relating to the employee, and is nil if the payment in 
question is the first relevant payment to the employee in any tax year. 


(3) The employer must, before making any relevant payment to the employee, calculate TT. 

(4) If TT + UT exceeds PT, the employer must deduct the excess from the relevant payment on 
making the payment. 

(5) But if the employee’s code is a K code, the deduction is not to exceed the overriding limit, 
subject to 62(6) (notional payments). 


(6) If TT + UT is less than PT, the employer must repay the difference to the emptoyee on 
making the payment, subject to regulations 25(4) (extra payment ntsae before main heel! 
and 64 (trade disputes). REY 


(7) If TT + UT equals PT, the employer must neither deduct nor es) tax whiei making the 

payment. ey waders: 

(8) “Previous total tax to date” means the total tax to date corresponding to the 3 Se ag s total 

payments to date and the employee’s code— bia i Ly san ETD 
(a) at the date of the last preceding relevant payment, or pam pat ;--notievis a 
(b) if later, at the date on which the employer complied with this regulation as uP un ‘relevant 
payment had been made. 1 yas S89C\E008 Te 
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(9) But— 

(a) if the employee’s code is an amended code, and 

(b) the employee’s previous code was not used on the cumulative basis, 
“previous total tax to date” means the total net tax deducted by the employer. 


(10) Paragraphs (2)(c), (8) and (9) are subject to regulations 43(9) and (10), 52(11) and (12), 53(4) 

and 61(4) (which modify the meaning of previous total tax to date in certain circumstances). 

Commentary—Simon’s Taxes E4.1146. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 14, 15. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 

SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this regulation not to apply) 


Cumulative basis: employee not paid weekly or monthly 
24— (1) This regulation applies if— 
(a) an employer normally makes main relevant payments to an employee at regular intervals 
which are longer than a week, other than monthly, and 
(b) the employee’s code is used on the cumulative basis. 


(2) The first main relevant payment in a tax year is treated for the purposes of calculating the 
deduction or repayment of tax as having been made at the end the period which— 


(a) starts on the first day of the tax year, and 
(b) finishes at the end of the employee’s normal regular payment interval. 


(3) Subsequent main relevant payments in the tax year are treated for the purposes of calculating 
the deduction or repayment of tax as having been made at the end of the period which— 


(a) starts the day after the date on which the previous main relevant payment is treated as 

having been made (by paragraph (2) or this paragraph), and 

(b) finishes at the end of the employee’s normal regular payment interval or the last day of 

the tax year (if earlier). 

(4) If the employee’s main relevant payments are normally made at regular intervals which are 

longer than a year, any such payment in a tax year is treated, for the purposes of calculating the 

deduction or repayment of tax, as made on the last day of that tax year. 

(5) But, in every case, the employer must record the actual date of every payment in the 

deductions working sheet. 

(6) This regulation does not apply if the payment falls within regulation 31(1) (payments in short 

payment periods). 

Commentary—Simon’s Taxes E4.1142. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 18. Se 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). ¥ 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


) 


Cumulative basis: subsidiary PAYE income of employee paid weekly or at greater intervals 

25— (1) This regulation applies if— 

(a) an employee’s main relevant payments are normally made at regular intervals of a week or 

more, 

(b) the employee’s code is used on the cumulative basis, and 

(c) the employer makes a payment in respect of overtime or other extra earnings (the “extra 

payment”). 
(2) For the purposes of calculating the deduction or repayment of tax, the extra payment is 
treated as made on the same date as that on which the main relevant payment in the payment 
period is due to be paid or is due to be treated as paid by regulation 24 (employee not paid 
weekly or monthly). 
(3) But paragraph (4) applies if the extra payment is actually made before the date on which the 
main relevant payment in the payment period is due to be paid (disregarding the effects of 
regulation 24). 
(4) A repayment which would (but for this paragraph) be due under regulation 23(6) on making 
the extra payment must not be paid to the employee, but must instead be added to the previous 
total tax (as defined by regulation 23(8)) on making the next relevant payment. 
(5) This regulation does not apply if the extra payment is made in a short payment period (but 
regulation 31 applies instead if that period contains an extra pay day). 
(6) “Payment period” — 

(a) in the case of an employee normally paid weekly, means a tax week, 

(b) in the case of an employee normally paid monthly, means a tax month, 
_ (ce) in the case of an employee normally paid at other regular intervals, has the meaning given 
in paragraph (7). 
(7) In the case mentioned in paragraph (6)(c)— 
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(a) the first payment period in a tax year starts on 6th April and finishes at the end of the 
employee’s normal regular payment interval, and 
(b) subsequent payment periods in the tax year start the day after the end of the previous 
payment period and finish— 
(i) at the end of the employee’s normal regular payment interval, or 
(ii) on Sth April (if earlier). 
(8) “Short payment period” means the last payment period in a tax year if, because of 
paragraph (7)()(ii), it is shorter than the previous payment periods, 


(9) “Extra pay day” has the meaning given in regulation 31(4). 


Commentary—Simon's Taxes E4.1147. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 19. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of :this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 

SI 2003/2682 reg 34 (this regulation does not apply to cases where SI 2003/2682 regs 34, 35 apply). 


THE NON-CUMULATIVE BASIS 


The non-cumulative basis 


26— (1) An employer must deduct tax in accordance with regulation 27, (the non-cumulative 
basis) from any relevant payment made to an employee if— : 


(a) the Inland Revenue direct, or 
(b) these Regulations provide, 


that the non-cumulative basis is to apply. 
(2) If this regulation applies then regulation 22 (cumulative basis) does not apply. 


Commentary—Simon’'s Taxes E4.1136. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 17(1), (2). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—SI 2003/2682 reg 32 (if an employee’s code is the higher rate code, the employer must deduct tax at the 
higher rate, and this regulation and SI 2003/2682 reg 22 do not apply). 

SI 2003/2682 reg 34 (this regulation does not apply to cases where SI 2003/2682 regs 34, 35 apply). 

SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this regulation not to apply) 


Non-cumulative basis: general rule for deductions 


27— (1) On making a relevant payment, the employer must deduct the amount of tax which 
would have been deductible in accordance with the appropriate tax tables, by reference to the 
employee’s code, if the payment had been made on the first day of the tax year. 


(2) This is subject to— 


regulation 28 Modification of general rule 
regulation 29 Aggregation of payments. 


Commentary—Simon’s Taxes E4.1136, E4.1151, E4.1153. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 17(2). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 

SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this regulation not to apply) 


Non-cumulative basis. modification of general rule 


28— (1) Paragraphs (2) to (5) modify the general rule in regulation 27(1) (the non-cumulative 
basis) in certain circumstances. 


(2) If regulation 30 (employee not paid weekly or monthly) applies to the emplo ee’s main 
relevant payments, the employer must deduct from a relevant payment the amount OF tax which 
would have been deductible, by reference to the employee’s code, if the payment (whether or not 
it is a main relevant payment) had been made on the date given by that regulation. 


(3) If the employer does not normally make relevant payments to the employee at _ regular 
intervals, the employer must deduct from a relevant payment the aiount of tax which would 
have been deductible, by reference to the employee’s code— aii 


(a) if the payment is the first payment in the tax year, on the date it is ‘made, or 
(b) in any other case, on the date found by counting forward x days starting bi 5th Aptil, 
where x is the number of days found by starting with the date of the “previous ete 
payment and counting forward to the date of the paymentin question. = 


(4) But if two or more relevant payments are made in the same tax week, een must 
deduct from the second or subsequent relevant payment the amount of tax which (subject to 
regulation 29(5)) would have been deductible, by reference to the employee’s code, if that 
payment were made at the date given by paragraph (3) for the first payment. = 9) 9) 9) 
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(5) If the employee’s code is a K code, the deduction is not to exceed the overriding limit, subject 

to regulation 62(6) (notional payments). 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 14(2), 17(2), 18. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Non-cumulative basis: aggregation of payments 
29— (1) Paragraph (2) applies if— 
(a) relevant payments are normally made to an employee at regular intervals of a week or 
more, and 
(b) the employee’s code is used on the non-cumulative basis. 


(2) If the relevant payment is the second or subsequent relevant payment made to the employee 
during the payment period (as defined by regulation 25(6)), the amount of tax to be deducted 
must be— 


(a) calculated by reference to the aggregate of the relevant payments made to the employee 
during the payment period (as defined by regulation 25(6)), 
(b) increased by any tax not deducted because of the overriding limit when the previous 
relevant payment in that payment period was made to the employee, and 
(c) reduced by the amount of tax calculated when the employer made the previous relevant 
payment in that payment period. 
(3) But, for the purposes of the aggregate, any effects of regulation 30(2) (regular payments 
treated as made at later date) must be disregarded. 


(4) Paragraph (5) applies if relevant payments to an employee— 
(a) are normally made at regular intervals of less than a week, or 
(b) are made at irregular intervals of less than a week. 


(5) If the relevant payment is the second or subsequent relevant payment made to the employee 
during a tax week, the amount of tax to be deducted must be— 


(a) calculated by reference to the aggregate of the relevant payments made to the employee in 
the tax week, 
(b) increased by any tax not deducted because of the overriding limit when the previous 
relevant payment in that tax week was made to the employee, and : 
(c) reduced by the amount of tax calculated when the employer made the previous relevant 
payment in that tax week. 

Commentary—Simon's Taxes £4.1151. 

Derivation—The Income Tax (Employments) Regulations, SI: 1993/744 regs 14(2), 21. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit), 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Non-cumulative basis: employee not paid weekly or monthly 

30— (1) This regulation applies if— 

(a) an employer normally makes main relevant payments to an employee at regular intervals 

which are longer than a week, other than monthly, and 

(b) the employee’s code is used on the non-cumulative basis. 
(2) Each main relevant payment in a tax year is treated for the purposes of calculating the 
deduction of tax as having been made at the end the period which— 

(a) starts on 6th April, and . 

(b) finishes at the end of the employee’s regular payment interval. 
(3) If the employee’s main relevant payments are normally made at regular intervals which are 
longer than a year, any such payment in a tax year 1s treated, for the purposes of calculating the 
deduction of tax, as made on 5th April in that tax year. ; 
(4) But, in every case, the employer must record the actual date of every payment in. the 
deductions working sheet. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 18, { fig”, 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


_ Payments in short payment periods . 
31— (1) An employer must deduct tax on the non-cumulative basis from any relevant payment 
made to an employee in a short payment period, which includes an extra pay day, even if the 
employee’s code is normally used on the cumulative basis. 


(2) Paragraph (1) does not apply if the employee's code is the basic rate code. 
(3) If— 
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(a) the employee’s total payments to date do not exceed the employee’s total free pay to date, 
and 
(b) the employee’s code is normally used on the cumulative basis, 


the employer must not deduct any tax from relevant payments made in a short payment period 
which includes an extra pay day. 


(4) “Extra pay day” means the last day in a tax year on which a main relevant payment is due to 
be made to an employee if— 


(a) the employee’s main relevant payments are normally made weekly or at greater intervals 
which results in the number of pay days varying from tax year to tax year (solely because of 
the number of days in a calendar year), and 
(b) the day falls in a short payment period. 


(5) “Short payment period” has the meaning given in regulation 25(8). 


Commentary—Simon’s Taxes E4.1152. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 17(1). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 24(6) (SI 2003/2682 reg 24 not to apply where 
a payment falls within para (1) above). 

SI 2003/2682 reg 34 (this regulation does not apply to cases where SI 2003/2682 regs 34, 35 apply). 


HIGHER RATE AND NIL TAX CODES 


Higher rate code: deductions 


32 If an employee’s code is the higher rate code the employer must deduct tax at the higher rate, 
and regulations 22 and 26 (cumulative and non-cumulative basis) do not apply. 
Commentary—Simon’s Taxes E4.1153. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 16(1), (2). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation sage not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Nil tax code: no deductions or repayments 
33— (1) If an SHIDLO Tvs code is the nil tax code the employer must not deduct or repay any tax, 
and so regulation 22 (cumulative basis) does not apply. 
(2) But— 


(a) if the nil tax code is an amended code, and 
(b) the Inland Revenue so direct, 


regulation 22 applies to the next relevant payment the employer makes in the same tax year, and 

the employer must make any repayment of tax due. 

Commentary—Simon’s Taxes E4.1153. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 16(1), (3). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


SIMPLIFIED DEDUCTION SCHEME 


Simplified deduction scheme for personal employees 


34— (1) The Inland Revenue may authorise the employer of a personal employee to deduct tax 
from each relevant payment made to the employee by reference to the appropriate taxable 
payments in the simplified tax tables. 


(2) The amount of tax to be deducted must be— 


(a) calculated by reference to the aggregate of the relevant payments made to- the authorised 
personal employee during the payment period, and 

(b) reduced by the amount of tax calculated, by reference to that aggregate, when the 
employer made the previous relevant payment in the same payment period. 


(3) In this regulation— 


“payment period” means the interval for which free pay is calculated shown on the deductions 
working sheet issued in accordance with regulation 35(3); 
“personal employee” means— 


(a) a person employed at the employer’s home to provide domestic or personal services for 
the employer or the employer’s family, or 

(b) a person employed to assist the employer with any business, profession or course of 
study which, solely because of any physical or mental disability, the employer would not 
be able to carry on without the assistance of the personal employee; = 


and “authorised personal employee” means a personal employee in ‘Tespect | of whom an 
authorisation under paragraph (1) is in force; 


“simplified tax tables” means the parts of the tax tables which are prepared by the Board of 
Inland Revenue for use under this regulation. =H (&) 
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(4) rte following regulations do not apply to cases in which this regulation and regulation 35 
apply— 


regulation 15 flat rate codes 

regulation 16 continued application of employee’s code 

regulation 21 sas a and repayment of tax by reference to employee’s 
code 

regulations 22 to 25 Cumulative basis 

regulations 26 to 31 non-cumulative basis 

regulations 32 and 33 higher rate and nil tax codes 

regulation 36 cessation of employment: Form P45 

regulations 42 to 45 employer to complete Form P45 

regulation 55 PAYE pension income paid by former employer 

regulation 66 Deductions working sheets. 


Commentary—Simon’s Taxes E4.11109. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 14(2), 20(1), (2), (4), 21. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies or 
agency workers in their capacity as such). 

SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Simplified deduction schemes: records 


35— (1) The employer must maintain the following records in relation to an authorised personal 
employee. 
(2) The records are— 

(a) the date of each relevant payment, 
' (6) the amount of the relevant payment, 

(c) the amount of the free pay, 

(d) the amount of the taxable payments, and 

(e) the amount of tax, if any, deducted on making the relevant payment, or to be deducted or 
~ accounted for under regulation 62(4) or (5) (notional payments). 
(3) The employer must maintain the records in a deductions working sheet which has been issued 
by the Inland Revenue showing the code for use by the employer in respect of the employee for 
the tax year. 
(4) On ceasing to employ an authorised personal employee, the employer must return the 
completed deductions working sheet in respect of that employee to the Inland Revenue. 
(5) Before 20th May following the end of a tax year, an employer who, at the end of that tax 
year, was employing one or more authorised personal employees must send to the Inland 
Revenue— 

(a) the completed deductions working sheets in respect of those employees, and 

(b) a return which complies with paragraph (6). 
(6) The employer must declare and certify in the return— 

(a) how many deductions working sheets are being sent, 

(b) that those are all the deductions working sheets which have been issued to the employer 

and not already returned to the Inland Revenue, and 

(c) that the information contained in the deductions working sheets is fully and truly stated to 

the best of the employer’s knowledge and belief. 
(7) The return is treated for the purposes of these Regulations as the return required by 
regulation 73(1) (annual return of relevant payments liable to deduction of tax). 


(8) “Personal employee” and “authorised personal employee” have the same meaning as in 
regulation 34. 


Commentary—Simon’s Taxes E4.11109. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 20(2), (3), 43(1), (1A), (2), (3), (4); the Income 
Tax (Employments) Notional Payments, SI 1994/1212 reg 13(1). ; 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies or 
agency workers in their capacity as such). 

SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


CESSATION OF EMPLOYMENT 


Cessation of employment: Form P45 
36— (1) On ceasing to employ an employee in respect of whom a code has been issued, the 
employer must complete Form P45. 
(2) The employer must then— 


(a) send Part 1 of that form to the Inland Revenue, and 
(b) provide Parts 1A, 2 and 3 to the employee, 


SIS 


2003/2682 reg 36 Statu 


tory Instruments 


10524 


on the day on which the employment ceases or, if that is not practicable, without unreasonable 


delay. 


(3) Retirement on pension is not a cessation of employment for the purposes of this regulation if 
the PAYE pension income is paid by the same employer after retirement. 


(4) The information listed in column | of Table 2 must, subject to the conditions set out in 
column 2, be provided in the various Parts of Form P45 as indicated in columns 3 to 5. 


TABLE 2 


INFORMATION WHICH MUST BE PROVIDED IN FORM P45 


1 


f 
Conditions 


3—5 
Form P45 Part 


Information to be provided 
ia 


1 the employer’s PAYE reference 


2 the employee’s national insurance 
number 


3 the employee’s name 
[3A 


3B 


the employee’s 
date of birth 
the employee’s sex 


4 the date on which the employment 
ceased 


5 the employee’s code or, if more than 
one, the latest code, issued by the 
Inland Revenue for the tax year 
during which the employment ceased 


6 whether the employee’s code is used 
on the cumulative basis 


7 the tax week or month in which the 
last relevant payment was made to the 
employee or, in a case falling within 
regulation 24, was treated as having 
been made 


8 the total payments to date and the 
corresponding total net tax deducted 


9 the total payments to date relating 
to the employment in question and the 
corresponding total net tax deducted 


10 the total payments to date relating 
to the employment in question and the 
corresponding total net tax deducted 


11 the number used by the employer 
to identify the employee 


12 the department or branch in which 
the employee was employed 


13 the employee’s address 


14 the employer’s name 


15 the employer’s address 
16 the date the Form is completed — 


if the employee’s 
code is used on the 
cumulative basis 


if the employee’s 
code is used on the 
cumulative basis 


if the employee’s 
code is used on the 
cumulative basis, 
and if different 
from the 
information 
supplied under 
item 8 


if the employee’s 
code is not used 
on the cumulative 
basis 


yes no no 
yes no no]! 
yes yes yes 
yes yes yes 
yes yes yes 
yes yes yes 
yes yes 


, a 


n 


: : yes “) po! —oe 
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(5) This regulation is subject to regulations 38, 39 and 180 (death of employee etc). 


Commentary—Simon’s Taxes 4.1166. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 23(1)-(3). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (when an agency is treated as ceasing to 
employ an agency worker). 

SI 2003/2682 reg 34 (this regulation does not apply to cases where SI 2003/2682 regs 34, 35 apply). 

Amendments—' In para (4), in the Table, entries for items 3A, 3B inserted by the Income Tax (Pay As You Earn) 
(Amendment No 4) Regulations, SI 2007/2969 regs 2, 3 with effect from 6 April 2009. 


[Income subject to retrospective tax provision—information to employee 

36A— (1) This regulation applies if— 

(a) a payment is made to an employee; 

(b) the employment in connection with which it was paid ceases; 

(c) the payment becomes a qualifying payment after the cessation of the employment: 

(d) the tax year in which the payment was actually made is not closed, and 

(e) the amount of the qualifying payment was not included in Form P45. 
(2) If this regulation applies the person who made the payment must provide to the employee, 
without unreasonable delay after the relevant time, details of — 

(a) the date on which the qualifying payment was actually made; 

(b) the amount of the qualifying payment; and 

(c) the amount of tax deducted under regulation 62(4) or (5).]! 


Amendments—' Regulation inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 
4 with effect from 6 April 2007. 


PAYE income paid after employment ceased 
37— (1) This regulation applies if a relevant payment is made to an employee after the 
employment has ceased— 


(a) by the former employer in respect of the former employment, or 
(b) by any other person in respect of an obligation of the former employer, 


and the payment has not been included in Form P45. 


[C(1A) But this regulation does not apply if regulation 37A applies.]' 


(2) The person making the payment must deduct tax at the basic rate in force for the tax year in 
which the payment is made. 
(3) But— 
(a) the payment does not affect the cessation of employment, and 
(6) the provisions listed in paragraph (4) do not apply. 
(4) The provisions are— 


regulation 21 Deduction and repayment of tax by reference to 
employee’s code 

regulations 22 and 23 Cumulative basis 

regulations 26 and 27 non-cumulative basis 

Chapters 2 and 3 of this Part new employees and new pensioners: Forms P45 and 
P46, 


(5) The person making the payment must record the following information in a deductions 
working sheet (which the person must prepare for the purpose if one has not already been 
prepared for that tax year). 


(6) The information is— 


(a) the date of the payment, 

(b) the amount of the relevant payment, and 

(c) the amount of tax deducted on making the payment, or to be deducted or accounted for 
under regulation 62(4) or (5) (notional payments). 


(7) The person making the payment must also notify the employee of the information mentioned 


in paragraph (6) without unreasonable delay. 

Commentary—Simon’s Taxes E4.1167. : ' 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 24; the Income Tax (Employments) (Notional 
Payments) Payments, SI 1994/1212 reg 13(1). ! ; 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (when an agency is treated as ceasing to 
employ an agency worker). 

Amendment—! Paragraph (1A) inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, ST 2007/1077 
regs 2, 5 with effect from 6 April 2007, 


; [Income paid after cessation of employment subsequently becoming subject to PAYE 
37A— (1) This regulation applies if— 
(a) a payment has been made, after the cessation of the employment, to a former employee— 
(i) by the former employer, or : 
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(ii) by any other person in respect of an obligation of the former employer; 


(b) that payment becomes a qualifying payment after the employment ceased; and 
(c) the amount of the qualifying payment has not been included in Form P45. 


(2) Where a qualifying payment has been made in a closed year, the employer must deduct tax, 
from any other payment made to the former employee in the tax period at the relevant time— 
(a) in accordance with the last code used for the tax year in which the qualifying payment was 
made, or 
(b) if the employer has not been notified of a code for that tax year, at the higher rate of tax 
applicable for that year. 
(3) Where a qualifying payment has been made in an open year, the employer must deduct tax 
from any other payment made to the former employee— 
(a) in accordance with the code in force in the final tax period in which the employee was 
employed, or 
(b) if the employer has not been notified of a code, at the higher rate of tax applicable for that 
year. 
(4) Neither the making of the qualifying payment, nor its subsequently becoming taxable, affect 
the cessation of the employment, and the provisions listed in regulation 37(4) do not apply in 
relation that payment. 
(5) The employer must record the following information in a deductions working sheet for the 
tax year in which that payment was made. 
If a deductions working sheet has not already been prepared for that tax year, the employer must 
prepare one. 
(6) The information is— 
(a) the date on which the qualifying payment was actually made; 
(b) the amount of that payment; and 
(c) the amount of tax to be deducted or accounted for under regulation 62(4) or (5) (notional 
payments). 
(7) The employer must also notify the employee of the information listed in paragraph (6) 
without unreasonable delay after the relevant time.]! 


Amendment—' Regulation inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 6 
with effect from 6 April 2007. 


Death of employee 

38— (1) On the death of an employee (other than a pensioner) in respect of whom a code has 
been issued by the Inland Revenue, the employer must— 

(a) complete Form P45 indicating in Part | that the employee has died, and 

(b) send it to the Inland Revenue. 
(2) The employer must comply with paragraph (1)— 

(a) on the day on which the employer learns of the employee’s death, or 

(b) if that is not practicable, without unreasonable delay. 


(3) The employer must, on making a relevant payment after learning of the employee’s death but 
before completing Form P45, deduct or repay tax as if the deceased employee were still alive and 
employed by the employer at the date of the payment. 


(4) Regulation 37(2) to (6) applies to any relevant payment which— 


(a) is made in respect of the employee’s employment after the date of the employee’s death, 
and 
(b) is not included in Form P45. 

Commentary—Simon's Taxes E4.1168. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 27. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 


Death of pensioner 


39— (1) On the death of a pensioner in respect of whom a code has been issued by the Inland 
Revenue, the pension payer must— ee 


(a) complete Form P45 indicating in Part | that the pensioner has died, and 
(b) send it to the Inland Revenue. 
(2) The pension payer must comply with paragraph (1)— 
(a) on the day on which the pension payer learns of the pensioner’s death, or 
(b) if that is not practicable, without unreasonable delay. 
(3) Paragraph (4) applies if the pension payer makes any relevant pension paynienty a ag pet 
date of the pensioner’s death— 
(a) before completing Form P45, or | ded Jonny! re & (0) 
(b) after completing Form P45 but during the tax year in which the pendiunienthinds (i) 
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(4) The pension payer must, on making any such payment, deduct or repay tax as if the deceased 
pensioner were still alive and in receipt of a pension at the date of the payment. 
(5) Regulation 37(2) to (6) applies to any relevant pension payment which— 

(a) is made in a tax year following the tax year in which the pensioner died, and 

(6) is not included in Form P45. 


Commentary—Simon’s Taxes E4.1168. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 27. 


EMPLOYEE’S DUTY TO PROVIDE FORM P45 


Duty of employee to give new employer Form P45 
40— (1) An employee who has Parts 2 and 3 of Form P45 must give them to the new employer 
on commencing a new employment. 
(2) If an employee receives Parts 2 and 3 of Form P45 after commencing a new employment, the 
) employee must immediately give them to the new employer. 

(3) But paragraph (4) applies if an employee objects to the disclosure of the total payments to 
date to the new employer. 
(4) The employee may, instead of complying with paragraph (1) or (2), send Parts 2 and 3 of 
Form P45 to the Inland Revenue before commencing the new employment or as soon as the 
employee receives Form P45 (as the case may be). 
(5) The Inland Revenue— 

(a) must then issue a.code in respect of the employee to the new employer, and 

(b) may direct that the non-cumulative basis is to apply to all relevant payments which the 

new employer makes to the employee. 


Commentary—Simon’s Taxes E4.1166, E4.1170. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 25(1), (11). 


) 


CHAPTER 2 
NEW EMPLOYEES (OTHER THAN PENSIONERS): FORMS P45 AND P46 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this Chapter not to apply to pension payers 
, or pensioners in their capacity as such). 
SI 2003/2682 reg 37 (PAYE income paid after employment ceased: this Chapter not to apply) 


Scope of Chapter 2 
41 This Chapter sets out the procedure to be followed for deductions and repayments (Form P45 
and P46 procedure) in cases to which Chapter 3 (new pensioners: Forms P45 and P46) does not 
apply (see regulation 54), 


Procedure if employer receives Form P45 
42— (1) This regulation applies— 
(a) if an employee gives Parts 2 and 3 of Form P45 to the employer on commencing 
employment, and 
(b) in the circumstances mentioned in regulation 51(2) (late presentation of Form P45: before 
employer required to send Form P46). 
(2) The new employer must prepare a deductions working sheet and record on it the following 
information shown in Parts 2 and 3 of Form P45— 
(a) the employee’s name, 
(b) the employee’s national insurance number. 
(3) If Parts 2 and 3 of Form P45 show that the earlier employment ended in the current tax year, 
the new employer must comply with regulation 43. 
(4) If— 
(a) Parts 2 and 3 of Form P45 show that the earlier employment ended in the previous tax 
ear, and 
6) the new employment commences on or before 24th May, 
the new employer must comply with regulation 44. 
(5) If— 
(a) Parts 2 and 3 of Form P45 show that the employment ended in the previous tax year, and 
(b) the employment commences after 24th May, 
the new employer must comply with regulation 45. 
(6) If Parts 2 and 3 of Form P45 show that the employment ended in any earlier tax year, the 
new employer must comply with regulation 45. 
(7) In all cases the new employer must then insert in Part 3 of Form P45— 
(a) the employer’s employer reference, 
(b) the date on which the new employment commenced, 
(c) any number used to identify the employee, 
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(d) the employee’s code in use by the employer if different from the code:shown in Parts 2 and 
3 of Form P45, 
(e) any figure recorded in accordance with paragraph (5)(c) or (6)(c) of regulation 43 (Form 
P45 for current tax year), if different from the total tax to date shown on Parts 2 and 3 of 
Form P45, 
(f) the employee’s address, 
(g) the employee’s date of birth, ...' 
[((ga) the employee’s sex,]? 
(h) the employee’s job title or description, 
(i) the employer’s name, and 
(j) the employer’s address. 
(8) The employer must then send Part 3 of Form P45 to the employer’s Inland Revenue office. 
Commentary—Simon's Taxes E4.1170. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 25(1)-(3), (8), 34(2). 
Cross references—Sce the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Amendments—' In para (7), words “if known,” revoked, and piper (ga) inserted, by the Income Tax (Pay As You Earn) 
(Amendment No 4) Regulations, SI 2007/2969 regs 2, 4 with effect from 6 April 2009. 


Form P45 for current tax year 


43— (1) The new employer must record in the deductions working sheet the code shown in 
Parts 2 and 3 of Form P45 as the employee’s code. 


(2) Paragraphs (3) to (10) apply if Parts 2 and 3 of Form P45 show that the cumulative basis was 
used, 


(3) The employer must record in the deductions working sheet the total payhiehtl to date (if any) 
shown in Parts 2 and 3 of Form P45. 


(4) The employer must record in the deductions working sheet the following additional 
information, or keep such records as enable its production. 
(5) If the code shown in Parts 2 and 3 of Form P45 is a K code, the additional information is— 
(a) the total additional pay to date, 
(b) the total taxable payments to date, and 


(c) the lower of the total tax to date as at the week or month shown in Parts 2 and 3 of Form 
P45 and the total net tax deducted shown in it. 


(6) In any other case, the additional information is— 
(a) the total free pay to date, 
(b) the total taxable payments to date, and 


(c) the corresponding total tax to date as at the week or month shown in (Patag 2 eaid 3 of 
Form P45. 


(7) The amounts required by paragraphs (5)(a) and (b) and (6)(a) and (5) must be arrived at by 
the employer by reference to the information shown in Parts 2 and 3 of Form P45. 


(8) On making any relevant payment to the employee, the employer must deduct or repay tax by 
reference to the employee’s code on the cumulative basis. 


(9) For the purposes of 
(a) paragraph (8), and rovolonre 
(h) item 8 of Table 2 in regulation 36(4) (Form P45), and tied ai nworl 
(c) regulation 55(4)(f) [(Form P46(Pen))]', reir, 


the total payments to date recorded in the deductions working slviat in, yaseondance | with 
paragraph (3), and the figure recorded in accordance with paragraph (5)(c) or, (6)(c) must be 
treated as if they were relevant payments made to the employee by, and tax deducted by, the new 
employer. 


(10) For the purposes of regulation 23(8) (cumulative basis: meaning of previous total, tax. to 
date) the figure recorded in accordance with paragraph (5)(c) or (6)(c) must be treated as the 
previous total tax to date when the employer next makes a relevant payment. to the employee. 


(11) If Parts 2 and 3 of Form P45 show that the non-cumulative basis has beam used, on making 
any relevant payment to the employee the employer must, subject to regulation 32 a rate 
code: deductions), deduct or repay tax by reference to. the Macias 8 2 he non- 
cumulative basis. ons eth s om 

7 Sf a: 


(12) The receipt by the employer of Parts 2 and 3 of Form P45 i is s treated as t th issue by 
Inland Revenue of the code shown in Parts 2 and 3 of Form P45 as the code fo 2 in re Sp 
the employee. . ‘Teatod dati bas £ ane ii ot 


Commentary—Simon's Taxes 4.1170. ' yiqeriog susan wrolqms wort 
Derivation—The Income Tax (Employments) ype ps SI 1993/744 seg rill (4), ma Pope Heol (ho 
Cross references—Sce the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (thi Tt APBW; *9 case 

where SI 2003/2682 regs 34, 35 apply). at 
Amendments—' In para (7), words substituted for words “(retirement statement)”, wie pate x (iy ASU Ean) 


(Amendment No 4) Regulations, SI 2007/2969 regs 2, 5 with effect from 6 April: o} bagi (9) 
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Form P45 for previous tax year: employment starting on or before 24th May 
44— (1) The new employer must— 
(a) record in the deductions working sheet the code shown in Parts 2 and 3 of Form P45 as 
the employee’s code, and 
(b) deduct or repay tax by reference to that code on the cumulative basis, subject to 
regulation 32 (higher rate code: deductions). 
(2) The receipt by the employer of Parts 2 and 3 of Form P45 is treated as the issue by the Inland 
Revenue of the code shown in Parts 2 and 3 of Form P45 as the code for use in respect of the 
employee. 
Commentary—Simon’s Taxes E4.1170. 
Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 reg 25(8), (9) 


Cross references—See the Income Tax (PAYE) Regulations, ST 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Other Forms P45 
45— (1) The new employer must— 
(a) record in the deductions working sheet the emergency code as the employee’s code, and 
(b) deduct tax from each relevant payment using the emergency code on the non-cumulative 
basis. 
(2) The emergency code is treated as having been issued to the employer by the Inland Revenue 
as the code for use in respect of the employee. 
Commentary—Simon’s Taxes E4.1170. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 25(8), 32. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 


Form P46 where employer does not receive Form P45 and code not known 
46— (1) This regulation applies if— 
(a) an employee commences employment without giving the employer Parts 2 and 3 of Form 
P45, and 
(b) a code in respect of the employee has not otherwise been issued to the employer. 
[(1A) The employee must provide the following information in Form P46. 
(1B) The information is— 
(a) the employee’s national insurance number (if known), 
(b) the employee’s full name, 
(c) the employee’s sex, 
(d) the employee's date of birth, and 
(e) the employee’s full address including postcode. 
[A seconded expatriate who is a national of an EEA state (see section 56(3)(za) of ITA), or is a 
Commonwealth citizen (see section 278(2)(a) of ICTA), must provide confirmation of this as 
additional information.]?]' 
[(1C) In this regulation and in regulations 47 to 49, a “seconded expatriate” is an employee 
meeting one of ‘the following descriptions. 
Description 1: An employee in section 689 ITEPA (employee of non-UK employer) whose 
“work” in section 689(6) starts on 6 April 2009 or later. 
Description 2: An employee in a branch of an employer. These Regulations would not apply 
to that employer but for that branch. The employer seconded the employee to that branch. 
The employee was not employed in the United Kingdom immediately before the secondment. 
The secondment starts on 6 April 2009 or later.]? 
(2) The employee must indicate in Form P46 which ...' of the following statements [applies]'— 
Statement A: that the employment referred to in paragraph (1)(a) is the employee’s first 
employment since the preceding 6th April, and the employee has not since that date received — 
(a) jobseeker’s allowance or incapacity benefit which is subject to income tax, or 
(b) a retirement pension or an occupational pension; 
Statement B: that the employee is not receiving a retirement pension or an occupational pension 
and since the preceding 6th April— 

‘(a) has had another employment, but is not now in receipt of employment income from it, or 
(b) has received jobseeker’s allowance or incapacity benefit which is subject to income tax, but 
payment of that allowance or benefit has ceased; 

Statement C: that the employee either has another employment (which is continuing). or is in 
receipt of a retirement pension or an occupational pension. 


[A seconded expatriate must indicate instead which of the following statements applies— 


Statement A: the employee intends to live in the United Kingdom for more than 6 months; 
Statement B: the employee intends to live in the United Kingdom for less than 6 months; 

. Statement C: the employee will work both inside and outside the United Kingdom, but will 
live outside.]?]' 
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[((2A) A Form P46 must be— 
(a) signed by the employee; or 
(b) delivered by the employer by an approved method of electronic communications after he 
has complied with paragraph (2B). 
(2B) To the extent that the information contained in it relates to the employee, the employer 
must verify the content of a Form P46 before it is delivered. 


(2C) If, despite the requirements of paragraphs (2) to (2B), a Form P46 is sent or delivered to an 
officer of Revenue and Customs without the requirements of those paragraphs being satisfied, 
the employer must deduct tax at the basic rate from the employee’s earnings.]! 


[(3) The employer must provide the following information in the Form P46— 


(a) the date on which the employment started; 

(b) the employee’s works payroll number and the department or branch (if any) in which the 
employee is employed; 

(c) the title of the job; 

(d) the employer’s PAYE reference; 

(e) the employer’s name; 

(f) the employer’s full address, including the postcode; and 

(g) the tax code used in relation to the employee’s earnings.]! 


(4) The employer must keep the Form P46 until required to send it to the Inland Revenue in 
accordance with regulations 47 to 49. 


(5) Before sending the Form P46, the employer must indicate in the Form which code is being 
used in respect of the employee and whether it is being used on the non-cumulative basis. 


(6) For the purposes of paragraph (1)(6), the employer must ignore any code issued to the 
employer in respect of an employee’s earlier employment which has ceased. 


(7) This regulation ceases to apply in the circumstances mentioned in regulation 51(2) (late 

presentation of Form P45: before employer required to send Form P46). 

Commentary—Simon’s Taxes E4.1171. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 28(1), (1A), (1B), (4), 29, 30, 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (when an agency is treated as ceasing to 
employ an agency worker for the purposes of para (6) above). 

SI 2003/2682 reg 50 (procedure in Form P46 cases where code treated as issued by the Revenue: this does not apply for the 
purposes of this regulation). 

Amendments—! Paras (1A), (1B), (2A)-(2C) inserted; words in para (2), para (3) inserted by the Income Tax (PAYE) 
(Amendment) Regulations, SI 2005/2691 regs 2, 3 with effect from 6 April 2006. 

? Words in paras (1B), (2), and whole of para (1C) inserted, by the Income Tax (PAYE) (Amendment) Regulations, 
SI 2009/588 regs 2, 3(1)+(3) with effect from 6 April 2009. 


[Procedure in Form P46 cases: (a) seconded expatriate is national of EEA state or 
Commonwealth citizen, or (b) employee is not seconded expatriate and Statement A applies ]* 


47— [(1) This regulation applies in the case of an employee [(not a seconded expatriate)]> who 
indicates that Statement A applies. 


[It also applies to a seconded expatriate who confirms being a national of an EEA state or being 
a Commonwealth citizen (see regulation 46(1B)).]*]! 


(2) On making the first relevant payment which [equals or exceeds the lower earnings limit]? to 
the employee, the employer must— 


[(a) send the Form P46 to Her Majesty’s Revenue and Customs,]* 
(b) prepare a deductions working sheet and enter the total payments to date, and 
(c) deduct tax on the cumulative basis using the emergency code. 


[(2A) To comply with paragraph (2)(a)— 
(a) the employer must send the Form P46 to Her Majesty’s Revenue and Customs even if the 
employee has not provided all of the information required by regulation 46, and 


(b) the employer must provide any of the information required by regulation 46(1B) that the 
employee has not provided.]? 


(3) On making any subsequent relevant payment before the Inland Revenue issue a code for use 
in respect of the employee, the employer must continue to deduct or repay tax on, the cumulative 
basis using the emergency code. : 


[(4) In this regulation, “lower earnings limit” means the lower earnings init fr Class i 
contributions for the purposes of section S(1) of the Social Security Contributions and Benefits 
Act 1992.] 


Commentary—Simon’s Taxes E4.1153, E4.1171. its Jam 10 3 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 28(1), (1A), 29. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 50 (procedure in Form P46 rane! where code 
treated as issued by the Revenue: this does not apply forthe purposes of this regulation). nT EE be 

Amendments—! Para (1) substituted by the Income Tax (PAYE) (Amendment) Regulations, SI 2005/2691 ea 2,4 with 
effect from 6 April 2006. 

? In para (2), words substituted, sub-para (a) to be substituted, and paras (2A), (4) to be inserted, an rhe Income Tax (Pay 
As You Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 6 with effect from 6 April 

* Heading substituted, and in para (1) words inserted, by the Income Tax (PAYE) (amongitent) Res ein Si 008/588 
regs 2, 3(4), (5) with effect from 6 April 2009. Heading previously read, “Procedure in Fo: itement A 
applies”. {*[. ao svi 
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[Procedure in Form P46 cases: (a) Statement B applies (not seconded expatriate), or (b) 
Statement B or C applies (seconded expatriate) ]* 


48— (1) This regulation applies in the case of an employee [(not a seconded expatriate)}> who 
indicates in the Form P46 that ...! Statement B applies. 


[It also applies in the case of a seconded expatriate who indicates in the Form P46 that 
Statement B or C applies.}* 


(2) On making the first relevant payment which [equals or exceeds the lower earnings limit]? to 
the employee, the employer must— 


[(a) send the P46 to Her Majesty’s Revenue and Customs,” 
(b) prepare a deductions working sheet and enter the total payments to date, and 
(c) deduct tax on the non-cumulative basis using the emergency code. 
{((2A) To comply with paragraph (2)(a)— 
(a) the employer must send the Form P46 to Her Majesty’s Revenue and Customs even if the 
employee has not provided all of the information required by regulation 46, and 
(6) the employer must provide any of the information required by regulation 46(1B) that the 
employee has not provided.]? 


(3) On making any subsequent relevant payment before the employee’s code is issued, the 
employer must continue to deduct or repay tax on the non-cumulative basis using the emergency 
code. 


[(4) In this regulation, “lower earnings limit” means the lower earnings limit for Class 1 
contributions for the purposes of section 5(1) of the Social Security Contributions and Benefits 
Act 1992.}? 


Commentary—Simon’s Taxes E4.1153, E4.1171. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 28(1), (1A), 30(1)-(3). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 50 (procedure in Form P46 cases where code 
treated as issued by the Revenue: this does not apply for the purposes of this regulation). 

Amendments—' In para (1), word “only” revoked by the Income Tax (PAYE) (Amendment) Regulations, SI 2005/2691 
regs 2, 5 with effect from 6 April 2006. 

In para (2), words substituted, sub-para (a) substituted, and paras (2A), (4) inserted, by the Income Tax (Pay As You 
Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 7 with effect from 6 April 2008. 

* Heading substituted, and in para (1) words inserted, by the Income Tax (PAYE) (Amendment) Regulations, ST 2009/588 
regs 2, 3(6), (7) with effect from 6 April 2009. Heading previously read, “Procedure in Form P46 Cases: Statement B 
applies”. 


[Procedure in Form P46 cases: (a) Statement C applies (not seconded expatriate), or (b) 
Statement A applies (seconded expatriate), or (c) Form P46 not signed when required ]* 


49— (1) This regulation applies in any case which is not dealt with by regulation 47 or 48 which 
concerns an employee to whom regulation 46(1) applies. 


(2) On making the first relevant payment to the employee, the employer must— 


[(a) send the Form P46 to Her Majesty’s Revenue and Customs,]* 
(b) prepare a deductions working sheet and enter both the total payments to date and the 
total tax to date before the first payment as nil, 
(c) deduct tax on the cumulative basis using the basic rate code. 
{(2A) To comply with paragraph (2)(a)— 
(a) the employer must send the Form P46 to Her Majesty’s Revenue and Customs even if the 
employee has not provided all of the information required by regulation 46, and 
(b) the employer must provide any of the information required by regulation 46(1B) that the 
employee has not provided.]? 
(3) On making any subsequent relevant payment before the employee’s code is issued, the 
employer must continue to deduct tax on the cumulative basis using the basic rate code. 


[(4) In the case of a seconded expatriate, the emergency code must be used instead of the basic 
rate code mentioned in paragraphs (2)(c) and (3) (see also regulation 7(3) about the codes).}* 


Commentary—Simon’s Taxes E4.1171. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 28(1), (1A), 31(1), (2), (4). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 50 (procedure in Form P46 cases where code 
treated as issued by the Revenue: this does not apply for the purposes of this regulation). 

Amendments—! Heading substituted by the Income Tax (PAYE) (Amendment) Regulations, SI 2005/2691 regs 2, 6 with 
effect from 6 April 2006. ’ 

2 Para (2)(a) substituted, and para (2A) inserted, by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, 
SI 2007/2969 regs 2, 8 with effect from 6 April 2008. 

3 Heading substituted, and para (4) inserted, by the Income Tax (PAYE) (Amendment) Regulations, SI 2009/588 regs 2, 
3(8), (8) with effect from 6 April 2009. Heading previously read, “Procedure in Form P46 Cases: Statement C applies or 

- Form P46 not signed when required”. 


Procedure in Form P46 cases: code treated as issued by Inland Revenue 
50— (1) The emergency code or the basic rate code used by the employer in accordance with 
regulations 47 to 49 is treated, for the purposes of Parts 2 to 4 (codes; deduction and repayment 
of tax; payments, returns and information) as having been issued by the Inland Revenue as the 
code for use in respect of the employee. 
(2) This does not apply for the purposes of regulation 18 (objections and appeals) and 
regulations 46 to 49 and 51 to 53 (Form P46 procedure and late presentation of Form P45). 
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Commentary—Simon’s Taxes E4.1172. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 32 


[Procedure in cases of retrospective earnings: code treated as issued by HMRC 
50A— (1) If 
(a) asa eral of a retrospective tax provision, a qualifying payment was’made in a year 
(whether open or closed) to a person, and 
(b) a code has never been issued to the employer in respect of eraplOManpt with whom that 
qualifying payment was made, 


paragraph (2) applies. 
(2) Where this paragraph applies the higher rate code applicable to the year in which the 
qualifying payment was made is treated, for the purposes of Parts 2 to 4 (codes, deduction and 


repayment of tax, payments, information and returns) as having been issued by HMRC as the 
code for use in respect of the employee in relation to that year. 


(3) Paragraph (2) does not apply for the purposes of regulation 18 (objections and appeals) and 
regulations 46 to 49 and 51 to 53 (Form P46 procedure and late presentation of Form P45).]' 


Amendment—' Regulation inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 7 
with effect from 6 April 2007. 


Late presentation of Form P45 


51— (1) This regulation applies if an employee gives Parts 2. and 3 of Form P45 to the employer 
after commencing employment. 


(2) If the employee gives Parts 2 and 3 of Form P45 to the employer before the employer is 
required to send the Form P46 to the Inland Revenue under regulation 47 to 49, regulation.42 
(procedure if employer receives Form P45) applies. 


(3) If the employee gives Parts 2 and 3 of Form P45 to the employer— 


(a) after the Form P46 is required to have been sent to the Inland Revenue, but 
(b) before the employee’s code has been issued to the employer, 


this regulation and regulation 52 (late presentation of Form P45: employer’s duties) apply. 


(4) If the employee gives Parts 2 and 3 of Form P45 to the employer after the employee’s code 
has been issued to the employer, they must be destroyed. 


(5) If Parts 2 and 3 of Form P45 show that the employment ended in the current tax year then, 
unless the employer has already ceased to employ the employee— 


(a) the code shown in Parts 2 and 3 of Form P45 is treated as having been issued by the 
Inland Revenue to the employer on the day the employee gives them to the ee and 
(b) the employer must comply with regulation 52. 


(6) If Parts 2 and 3 of Form P45 show that the employment ended in the previous tax year and 
ie employee gives them to the employer on or before 24th May then, unless the employer has 
already ceased to employ the employee— 


(a) the code shown in Parts 2 and 3 of Form P45 is treated as having been issued by the 
Inland Revenue to the employer on the day the employee gives them to the employer, 

(b) the employer must deduct or repay tax by reference to that code using the cumulative 
basis, subject to regulation 32 (higher rate code: deductions), and 

(c) the employer must comply with paragraphs (2) and (3) of regulation 52, 


(7) Parts 2 and 3 of Form P45 must be destroyed— 


(a) if they show that the employment ended in the previous tax year and the employee gives 
them to the employer after 24th May, or 
(b) if they show that the employment ended in an earlier tax bet SITOT HY 
Commentary—Simon’s Taxes E4.1171. 5] i 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 34(1)-(3). 16381 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (when an agency ‘is treated as ceasing to 
employ an agency worker for the purposes of para (5)-(7) above). 
SI 3003/3682 reg 50 (procedure in Form P46 cases where code treated as issued by the Revenue: this rae et apply. for the 
purposes of this regulation). 


Late presentation of Form P45; employer: Ss duties caret wedi 2 


52— (1) This regulation applies in the circumstances mentioned. in. 2 mela 51(5);, and 
paragraphs (2) and (3) of this regulation also apply in the Sirenmstances Basioncd in 


regulation 51(6). WIGAL yi sy 

(2) The employer must insert in Part 3 of rae Pas J ods, to 309 yomeuisars ont (1) —e 
(a) the employer’s employer reference, q 903 TO! D378 7 oF OF VS enotts Ingo 
(b) the date on which the new employment commenced, TOUTE DET Carr errSrengse 7287 TO 


9 


(c) any number used to identify the employee, iSoqeST at san.aa} abo 
(d) the employee’s code in use by na es ech if eases from the pe shown in Parts 2 and 
3 of Form P45, * bas @h of Ob enotisiige: 
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(e) if Parts 2 and 3 of the Form P45 show that the cumulative basis has been used, the figure 
(if any) recorded in accordance with paragraph (7)(c) or (8)(c) if different from the total tax to 
date shown on Parts 2 and 3 of Form P45, 
(f) the employee’s address, 
(g) the employee’s date of birth, ...! 
[(ga) the employee’s sex,]! 
(h) the employee’s job title or description, 
(i) the employer’s name, and 
(j) the employer’s address. 
(3) The employer must then send Part 3 of Form P45 to the employer’s Inland Revenue office. 


(4) The employer must prepare a deductions working sheet (unless the employer has already 
BPs one) in accordance with the following information shown in Parts 2 and 3 of Form 


(a) the employee’s name, 
; (b) the employee’s national insurance number, and 
(c) the employee’s code. 
(5) The employer must record in the deductions working sheet the sum of — 


(a) the total payments to date (if any) shown in Parts 2 and 3. of Form P45, and 
(b) the relevant payments which have been made by the employer since the employment 
commenced which have not already been recorded in the deductions working sheet. 


(6) If Parts 2 and 3 of Form P45 show that the cumulative basis has been used, the employer 
must also record the following additional information in the deductions working sheet, or keep 
such records as enable its production. 


(7) If the code shown in Parts 2 and 3 of Form P45 is a K code, the additional information is— 


(a) the total additional pay to date, 
(6) the total taxable payments to date, and 
' (c) the lower of the total tax to date as at the week or month shown in Parts 2 and 3 of Form 
P45 or the total net tax deducted shown in it. 
(8) In any other case, the additional information is— 
(a) the total free pay to date, 
_ (b) the total taxable payments to date, and 
(c) the corresponding total tax to date as at the week or month shown in Parts 2 and 3 of 
Form P45. 
(9) The employer must ascertain the amounts required by paragraphs (7)(a) and (b) and (8)(a) 
and (/) by reference solely to the information shown in Parts 2 and 3 of Form P45. 
(10) If Parts 2 and 3 of Form P45 show that the cumulative basis has been used, the employer, 
on making any subsequent relevant payment to the employee, must deduct or repay tax by 
reference to the code shown in Parts 2 and 3 of Form P45 on the cumulative basis. 
(11) For the purposes of— 
(a) paragraph (10), and 
(b) item 8 of Table 2 in regulation 36(4) (Form P45), and 
(c) regulation 55(4)(f) [(Form P46(Pen))]', 
the total payments to date recorded in the deductions working sheet in accordance with 
paragraph (5) and the figure recorded in accordance with paragraph (7)(c) or (8)(c) must be 
treated as if they were relevant payments made to the employee by, and tax deducted by, the new 
employer. 
(12) For the purposes of regulation 23(8) (cumulative basis: meaning of previous total tax to 
date), the figure recorded in accordance with paragraph (7)(c) or (8)(c) must be added to any 
actual previous total tax to date, and the total treated as the previous total tax to date when the 
employer next makes a relevant payment to the employee. 
(13) If Parts 2 and 3 of Form P45 show that the non-cumulative basis has been used, on making 
any relevant payment to the employee, the employer must, subject to regulation 32 (higher rate 
code: deductions), deduct tax by reference to the code shown in Parts 2 and 3 of Form P45 on 
the non-cumulative basis. 
Commentary—Simon’s Taxes E4.1171. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 25(2), (3), (4), (5), (7), 34(2), (3). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 50 (procedure in Form P46 cases where code 
treated as issued by the Revenue: this does not apply for the purposes of this regulation). 
Amendments—! In para (2)(g), words “if known,” revoked, para (2)(ga) inserted, and in para (11) words substituted for 


words “(retirement statement)”, by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, SI 2007/2969 
regs 2, 9 with effect from 6 April 2009. _ 


Form P46 cases: subsequent procedure on issue of employee's. code 


53— (1) On making any relevant payment, to an employee falling within regulation 47 to 49 
(procedure in Form P46 cases) after the Inland Revenue have issued a code to the employer for 
use in respect of the employee, the employer must deduct or repay tax by reference to that code. 


(2) For the purposes of paragraph (1) and regulation 66 (deductions working sheets)— 
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(a) any total payments to date notified to the employer by the Inland Revenue are treated as if 
they represented relevant payments made by the employer; and 

(b) the total net tax deducted before the first payment made in accordance with this 
regulation is taken to be the sum of— 


(i) the total net tax deducted, if any, notified to the employer by the Inland Revenue, and 
(ii) any tax which the employer was liable to deduct from the employee’s relevant payments 
under regulation 47, 48 or 49. 


(3) For the purposes of— 


(a) item 8 of Table 2 in regulation 36(4) (Form P45), and 
(b) regulation 55(4)(f) [((Form P46(Pen))]', 


any total payments to date and total net tax deducted which are notified to the employer by the 
Inland Revenue must be treated as if they were relevant payments made to the employee by, and 
tax deducted by, the employer. 


(4) If the employee’s previous code was used on the cumulative basis, any amount notified to the 

employer under paragraph (2)(b)(i) must be added to the previous total tax to date for the 

purposes of regulation 23(8) (cumulative basis: meaning of previous total tax to date). 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 33. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 50 (procedure in Form P46 cases where code 
treated as issued by the Revenue: this does not apply for the purposes of this regulation). 


Amendments—! In para (3), words substituted for words “(retirement statement)”, by the Income Tax (Pay As You Earn) 
(Amendment No 4) Regulations, SI 2007/2969 regs 2, 10 with effect from 6 April 2009. 


CHAPTER'S 


[NEW PENSIONERS: FORMS P45 AND P46(PEN)] 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 37 (PAYE income paid after employment 
ceased: this Chapter not to apply). 

Amendment—Heading substituted for previous heading “New Pensioners: Forms P45. and P46”, by the Income Tax (Pay As 
You Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 11 with effect from 6 April 2009. 


Scope of Chapter 3 
54 This Chapter applies (instead of Chapter 2) when a pension starts, if the pension payer will 
not be making relevant payments other than relevant pension payments to the pensioner. 


Commentary—Simon’s Taxes E4.1175. 


PAYE pension income paid by former employer 
55— (1) This regulation applies if the pension payer was, immediately before the pensioner’s 
retirement, the pensioner’s employer and so, in accordance with regulation 36(3), no Form P45 
was completed. 


(2) On making relevant pension payments to the pensioner, the pension payer must deduct tax 
on the non-cumulative basis, subject to regulation 32 (higher rate code: deductions), for the 
remainder of the tax year in which the pension starts or until directed otherwise by the Inland 
Revenue. 


(3) Within 14 days after the pensioner’s retirement, the pension payer must prepare a [Form 
P46(Pen)]! and— 
(a) send it to the Inland Revenue, and 
(b) give [a copy of the information]! to the pensioner. 
(4) The [Form P46(Pen)]' must contain the following information— 
(a) the pensioner’s name, 
(b) the pensioner’s address, ...! 
[(ba) the pensioner’s date of birth, 
(bb) the pensioner’s sex,]! 
(c) the pensioner’s national insurance number, if known, 
(d) the pension payer’s PAYE reference, 
(e) the date of retirement, 
(f) the total payments to date at the date of retirement, 
(g) the total payments to date relating to the employment in question at the date of 
retirement, 
(h) the total net tax deducted corresponding to the total payments to dats relating to the 
employment in question, 
(i) the amount of pension payable [annually], [hee tee 
(7) any number used to identify the pensioner, ; : 
(k) whether the pensioner’s code is use on the cumulative basis, 
(/) the pension payer's name, and 
(m) the pension payer’s address. 


(5) ee ae a is subject to regulation 212 (modifications for electronic version of [Form 
P46(Pen)]! .. . 


eae ee Oca s Taxes E4.1175. oes 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 17, 26(1), (1A), (2), ont a 


| 
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Modification—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 212 (modification of this regulation where 
pensioner’s retirement statement delivered by an approved method of electronic communications). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 

Amendments—" In paras (3)-(5) words substituted for words “retirement statement”, in para (3)(b) words substituted for 
words “a copy”, in para (4)(b) words “if known,” revoked, para (4)(ba), (bb) inserted, in para (4)(i) word substituted for 
words “and the frequency of the payments”, and in para (5) words “delivered to Inland Revenue” revoked, by the Income 
Tax (Pay As You Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 12 with effect from 6 April 2009. 


PAYE pension income paid by other pension payer 
56— (1) This regulation applies if the pensioner gives Parts 2 and 3 of Form P45 to the pension 
payer when a pension starts. 


(2) The pension payer must insert in Part 3 of Form P45— 


(a) the pensioner’s address, 
(b) any number used to identify the pensioner, ...! 
(c) the date on which the pension started. 
(d) the pensioner’s date of birth, and 
(e) the pensioner’s sex.]! 
y 6) The pension payer must then send Part 3 of Form P45 to the pension payer’s Inland Revenue 
office. 


(4) The receipt by the pension payer of Parts 2 and 3 of Form P45 under paragraph (1) is treated 
as the issue by the Inland Revenue of the code shown in Parts 2 and 3 of Form P45 as the code 
for use in respect of the pensioner. 


(5) On making relevant pension payments to the pensioner, the pension payer must, subject to 
regulation 32 (higher rate code: deductions), deduct or repay tax— 


(a) on the non-cumulative basis, for the remainder of the tax year to which Parts 2 and 3 of 
Form P45 relate; 
(b) on the cumulative basis, for subsequent tax years. 
(6) Paragraph (5) applies until the pension payer is directed otherwise by the Inland Revenue. 
Commentary—Simon’s Taxes E4.1176. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 17(1), 25(2), 26(3). 


Amendments—' In para (2) word “and” at the end of sub-para (b) revoked, and sub-paras (d), (e) inserted, by the Income 
Tax (Pay As You Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 13 with effect from 6 April 2009. 


[Information to be provided in Form P46(Pen) if code not known: non UK residents ]? 


57— (1) This regulation applies if a pension payer pays a pension, which does not arise wholly 
from an employment carried on abroad, to a pensioner— 


(a) who is not resident in the United Kingdom, 
(b) who has not given Parts 2 and 3 of Form P45 to the pension payer, and 
(c) in respect of whom a code has not otherwise been issued by the Inland Revenue. 


(2) On making the first payment which exceeds the PAYE threshold, the pension payer must 
send to the Inland Revenue the following information in [Form P46(Pen)}’. 


[(3) The information is— 


(a) the pensioner’s national insurance number (if known), 
(b) the pensioner’s full name, 
(c) the pensioner’s sex, 
(d) the pensioner’s date of birth, 
(e) the pensioner’s full address including postcode, 
(f) date upon which payment of the pension started, 
(g) the pensioner’s works payroll number and the department or branch (if any), 
(A) the fact that the recipient is a pensioner, 
(i) the pension payer’s PAYE reference, 
(j) the pension payer’s name, 
(k) the pension payer’s full address, including the postcode.]! 
(4) For the purposes of paragraph (1)(c), the pension payer must ignore any code issued to the 
pension payer in respect of a previous pension of the pensioner which has ended. 
Commentary—Simon’s Taxes E4.1135, E4.1177. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 28(4), (5), (SA), (5B). 
Amendments—! Para (3) substituted by the Income Tax (PAYE) (Amendment) Regulations, SI 2005/2691 regs 2, 7 with 
effect from 6 April 2006. ; : 
2 Heading substituted for previous heading “Information to be provided in Form P46 if code not known: non UK 
residents”, and in para (2) words substituted for words “Form P46”, by the Income Tax (Pay As You Earn) (Amendment 
No 4) Regulations, SI 2007/2969 regs 2, 14 with effect from 6 April 2009. 


[Information (Form P46(Pen)) and procedure if code not known: UK residents }? 
58— (1) This regulation applies if— 
(a) a pension payer starts to make relevant pension payments to a pensioner, 
(b) the pensioner is resident in the United Kingdom, 
_(c) the pensioner does not give to the pension payer Parts 2 and 3 of Form P45, and 
(d) a code in respect of the pensioner has not otherwise been issued to the pension payer. 
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(2) On making any relevant pension payments to the pensioner before the Inland Revenue issue 
a code for use in respect of the pensioner, the pension payer must deduct tax on the 
non-cumulative basis applying the emergency code. 


(3) The pension payer must send the Inland Revenue the following information in [Form 
P46(Pen)]?. 
[((4) The information is 

(a) the pensioner’s national insurance number (if known), 

(b) the pensioner’s full name, 

(c) the pensioner’s sex, 

(d) the pensioner’s date of birth, 

(e) the pensioner’s full address including postcode, 

(f) date upon which payment of the pension started, 

(g) the pensioner’s works payroll number and the department or branch (if any), 

(h) the fact that the recipient is a pensioner, 

(i) the pension payer’s PAYE reference, 

(j) the pension payer’s name, 

(k) the pension payer’s full address, including the postcode, and 

(/) the tax code used in relation to the pension.]! 
(5) The pension payer must also indicate in the Form that the emergency code is being used on 
the non-cumulative basis. 
(6) For the purposes of paragraph (1)(d), the pension payer must ignore any code issued to the 
pension payer in respect of a previous pension of the pensioner which has ended, 
Commentary—Simon’s Taxes £4.1176. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 28(1), (LA), (1B), (4), 31(1), (3), (4). 
Amendments—’ Para (4) substituted by the Income Tax (PAYE) (Amendment) Regulations, SY 2005/2691 regs 2, 8 with 

effect from 6 April 2006. 

* Heading substituted for previous heading “Information (Form P46) and procedure if code not known: UK residents”, 


and in para (3) words substituted for words “Form P46", by the Income Tax (Pay As You Earn) (Amendment No 4) 
Regulations, SI 2007/2969 regs 2, 15 with effect from 6 April 2009, 


UK Mi mie pen. pin code Exe as issued ¥4 att Revenue 


treated, for the ait eet of Parts 2 to 4 (sacbe dation Pa ecu ineih of tax; paynients, 
returns and information) as having been issued by the Inland Revenue as the code for use in 
respect of the pensioner. 

(2) This does not apply for the purposes of regulation 18 (objections and Seen and 
regulations 58, 60 and 61 ([Form P46(Pen)|' procedure, late presentation of Form P45 etc). 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 32, 


Amendments—! In para (2), words substituted for words “Form P46”, by the Income Tax (Pay As You Earn) (Amendment 
No 4) Regulations, SI 2007/2969 regs 2, 16 with effect from 6 April 2009, 


Late presentation of Form P45 

60— (1) Paragraphs (2) to (6) apply if the pensioner gives Parts 2 and 3 of Yorts pas to the 
pension payer after the pension has started but before a code has been issued. 
(2) The pension payer must insert in Part 3 of Form P45 

(a) the pensioner’s address, 

(b) any number used to identify the pensioner, and re 

(c) the date on which the pension started. NTCRIOS 
(3 » The pension payer must then send Part 3 of Form P45 to the pension bails Inland Revenue 
office. 
(4) The receipt by the pension payer of Parts 2 and 3 of Form P45 under paragraph (1) is 
treated, except for the purposes of paragraph (1), as the issue by the Anlagg Revenue of the code 


shown in that Form as the pensioner’s code. _ a(t Medeor 9 

(5) On making relevant pension payments to the pensioner, the pension payer sata msbiext, to 

regulation 32 (higher rate code: deductions), deduct or repay tax— 
(a) on the non-cumulative basis, for the remainder of the tax year to, wrt Parts 2 and 3 of 
Form P45 relate; ripe fon ant. oottaria®h 
(b) on the cumulative basis, for subsequent tax years. jwsiedt (6) ee | —eniombasen? 


(6) Paragraph (5) applies until the pension payer is directed otherwise by the Inland Revenue. 
(7) If Parts 2 and 3 of Form P45 are given to the pension payer after the Avene gs has started and 
after a code has been issued by the Inland Revenue, they must be destroyed, ~~ 


Commentary—Simon’s Taxes E4.1176. a 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 25(2), (5), 34(1), (2), (3). 


it coigqs sovpiogereidT (i) —3e 
Subsequent procedure on issue of UK resident pensioner's code UD eH aG te ha), 
61— (1) On making any relevant pension payment to a pensioner falling within on 58 


after the Inland Revenue have issued a code to the pension payer Sparta ps 
pensioner, the pension payer must deduct or repay tax by reference to that code. — ihe 


= 
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(2) For the purposes of paragraph (1) and regulation 66 (deductions working sheets) 
(a) any total payments to date notified to the pension payer by the Inland Revenue are treated 
as if they represented relevant pension payments made by pension payer; and 
(b) the total net tax deducted before the first payment made in accordance with this 
regulation is taken to be the sum of 
(i) the total net tax deducted, if any, notified to the pension payer by the Inland Revenue, 
and 
(ii) any tax which the pension payer was liable to deduct from the pensioner’s relevant 
pension payments under regulation 58, 
(3) For the purposes of 
(a) item 8 of Table 2 in regulation 36(4) (Form P45), and 
(b) regulation 55(4)(/) [(P46(Pen))]', 
any total payments to date and total net tax deducted which are which are notified to the 
employer by the Inland Revenue must be treated as if they were relevant pension payments made 
to the pensioner by, and tax deducted by, the pension payer. 
(4) If the pensioner’s previous code was used on the cumulative basis, any amount notified to the 
pension payer under paragraph (2)(>)(i) must be added to the previous total tax to date for the 
purposes of regulation 23(8) (meaning of previous total tax to date). 
Commentary—Simoun’s Taxes E4.1176. 
Derivation—The Income Tax (Employments) Regulations, SL 1993/744 reg 33. 


Amendments—! In para (3)(4), words substituted for words “(retirement statement)”, by the Income Tax (Pay As You Barn) 
(Amendment No 4) Regulations, ST 2007/2969 regs 2, 17 with effect from 6 April 2009, 


CHAPTER 4 
MISCELLANEOUS 


Deductions in respect of notional payments 
62— (1) This regulation applies if an employer makes a relevant payment which is a notional 
payment [(including a notional payment arising by virtue of a retrospective tax provision)|! to an 
employee. 
(2) The employer must, so far as possible, deduct tax required to be deducted in respect of a 
notional payment in accordance with any of [the provisions listed in paragraph (3)]' from any 
relevant payment or payments which the employer actually makes to the employee at the same 
time as the notional payment. 
(3) [The provisions are—|' 


regulations 22 to 25 cumulative basis 

regulations 26 to 31 non-cumulative basis 

regulation 32 higher rate code: deductions 

regulation 34 simplified deduction scheme for personal employees 
regulation 37 PAY E income paid after employment ceased, 

[paragraphs (2) and (3) of Income paid after cessation of employment becoming subject 
regulation 37A to PAYE:,|! 


(4) If the employer cannot deduct the full amount of tax as required by paragraph (2) from 
another relevant payment made at the same time as the notional payment, the employer must, so 
far as possible, deduct the tax from any payment or payments which the employer makes later in 
the same tax period. 

(5) If the relevant payments actually made are insufficient to enable the employer to deduct the 
full amount of tax due in respect of notional payments, the employer must account to the Board 
of Inland Revenue for any amount which the employer is unable to deduet, 

(6) Regulations 23(5) and 28(5) (deductions on cumulative or non-cumulative basis not to exceed 
the overriding limit) do not apply to the extent that the tax to be deducted is in respect of a 
notional payment. 

Commentary—Simon’s Taxes £4,1145, 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs O(1), 142), 24(2). 


Amendments—! Words in para (1) inserted, words in paras (2), (3) substituted, and table entry inserted, by the Income Tax 
(Pay as You Earn) (Amendment) Regulations, SI 2007/1007 regs 2, 8 with effect from 6 April 2007, 


Repayment during unpaid leave 
63— (1) This regulation applies if— 
(2) an employee is not entitled to receive any relevant payments on a normal pay day because 
of absence from work, 
(b) the cumulative basis would have been used in relation to a pyement made on that day, 
(c) the employee does not fall within regulation 64(1) (absence from work due to participation 


in trade dispute), and on eteies onl 
(d) the employee, or the employee's authorised representative, makes an application in person 


to the employer,» . 


sis 
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(2) The employer must— 
(a) comply with regulation 23 (cumulative basis: deduction and repayment) and accordingly 
repay any tax due to the employee, and 
(b) comply with regulation 66(4) to (6) (completion of deductions working sheet), 

as if the pay day were one on which relevant payments of nil had been made. 


Commentary—Simon’s Taxes E4.1161. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 35. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 


Trade disputes 
64— (1) This regulation applies if an employee— 
(a) is absent from work because of a trade dispute at the employee’s place of work, and 
(b) is participating or directly interested in the trade dispute. 


(2) The employer must— 


(a) on making any relevant payment, calculate the amount of tax to be deducted or repaid, 

and 

(6) comply with paragraphs (5) to (8). 
(3) If no relevant payments are to be made on the normal pay day but the employee’s code would 
be used on the cumulative basis if a relevant payment were made on that day, the employer 
must— 


(a) calculate, in accordance with regulation 23 (cumulative basis: deduction and repayment) 
whether any tax is due to be repaid on that day as if it were a day on which relevant payments 
of nil had been paid, and 
(6) comply with paragraphs (5) to (8). 

(4) Paragraphs (2) and (3) are subject to paragraphs (9) and (10). 

(5) The employer— 
(a) must not repay any tax due to be repaid until the end of the employee’s strike action, but 
(b) must deduct any tax due to be deducted, less any repayment for the tax year which has not 
been made. 


(6) The amount of any repayment— 


(a) made at the end of the employee’s strike action under paragraph (5)(a), or 
(b) set against tax due to be deducted under paragraph (5)(b), 


must be reduced by any amount previously set off in accordance with paragraph (5)(). 
(7) If the absence of an employee extends beyond the end of the tax year, the employer must— 


(a) before Ist June following the end of the tax year, give notice to the employee of the 
amount of any repayment of tax for the tax year in question calculated in accordance with 
paragraph (2) which has not been set off against any tax due to be deducted under 
paragraph (5)(6); and 

(b) complete the certificate which must be given under regulation 67 (Form P60) and the 
return which must be sent under regulation 73 (Form P35 and P14) as if that tax had been 
repaid to the employee. 


(8) If the employer has not made any repayment of tax withheld under paragraph (5) within 42 
days after the end of the employee’s strike action, the employer must instead immediately pay 
the tax not repaid to the Inland Revenue, and regulation 69(2) (receipt where requested) applies 
to that payment. 


(9) An employee from whom a repayment of tax has been withheld in aggardance with 
paragraph (5) may request a benefit officer to certify that— 
(a) section 14 of the Jobseekers Act 1995, or 
(b) in Northern Ireland, article 16 of the Jobseekers (Northern Ireland) Order 1995, 
(no allowance to those involved in trade dispute) does not disqualify the employee from 
receiving jobseeker’s allowance, whether or not the employee is in fact entitled to receive 
jobseeker’s allowance. 
(10) If a benefit officer certifies in accordance with paragraph (9), the employer must make such 
repayment to the employee as may be due. , 
(11) In this regulation— reeks 
“benefit officer” means the appropriate officer— 
(a) of the Department for Work and Pensions or, 
(>) in Northern Ireland, of the Department for Social Development; 
“end of the employee’s strike action” means any of the following— HW mot 
(a) the employee is no longer absent from work because of the trade dispute, 
(b) the employer ceases to employ the employee, 
(c) the employee has become genuinely employed elsewhere in the ovcupation seat the 
employee usually follows, 
(d) the employee has become regularly engaged in some other occupation, ory 9ri 0) 
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(e) the employee dies; 
“jobseeker’s allowance” has the same meaning as in regulation 148; 
“place of work” has the meaning given in section 14(4) of the Jobseekers Act 1995 or, in 
Northern Ireland, in article 16(4) of the Jobseekers (Northern Ireland) Order 1995. 
Commentary—Simon’s Taxes E4.1161. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 36. 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payees in their capacity as such). 


Repayment if no longer employed 
65— (1) This regulation applies if, in a tax year, a person (“P”)— 
(a) was employed, 
(6) is no longer employed, and 
(c) applies for a repayment of tax. 
(2) P must give the Inland Revenue— 
(a) Parts 2 and 3 of Form P45, 
(b) either certificate A or B, depending on P’s circumstances, and 
(c) such evidence of P’s unemployment as the Inland Revenue may require. 
(3) Certificate A is one which certifies that P is unemployed and, to the best of P’s knowledge 
and belief, P— 
(a) will not be a claimant during the period starting with the date on which the application is 
made and ending at the end of the tax year, and 
(b) will not be employed during that period. 
(4) Certificate B is one which certifies that P is unemployed and is not a claimant when the 
application is made. 
(5) On receiving P’s application, the Inland Revenue must make any repayment of tax which is 
appropriate, having regard to P’s employee’s code and the following information. 
(6) If P gives certificate A the information is— 
(a) the total payments to date and the corresponding total tax to date as at the week or month 
shown in Parts 2 and 3 of Form P45 (or, if lower, the total net tax deducted shown in it), 
(b) any other relevant payments received by P in the tax year to date, and 
(c), any other payments P will receive in the tax year. 
(7) If P does not give certificate A the information is— 
(a) the total payments to date and the corresponding total tax to date as at the week or month 
shown in Parts 2 and 3 of Form P45 (or, if lower, the total net tax deducted shown in it), and 
(b) any other relevant payments received by P in the tax year to date. 
(8) For the purposes of this regulation, “claimant” means a person who is— 
(a) a claimant as defined by regulation 148 (jobseeker’s allowance), or 
(b) a claimant in receipt of taxable benefit as defined by regulation 173 (incapacity benefit). 
Commentary—Simon’s Taxes E4.1162. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 37. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 


Deductions working sheets 


66— (1) Paragraph (2) applies if a code has been issued to an employer in respect of an 
employee. 
(2) The employer must, on making a relevant payment to the employee, prepare a deductions 
working sheet (unless the employer has already done so). 
(3) The employer must record in the deductions working sheet— 
(a) the employee’s name, 
(b) the employee’s national insurance number, if known, 
(c) the employee’s code, and 
(d) the tax year to which the deductions working sheet relates. 
(4) The employer must record in the deductions working sheet in respect of every relevant 
payment which the employer makes to the employee— 
(a) the date of the payment, 
(b) the amount of the payment, and ; 
(c) the amount of tax, if any, deducted or repaid on making the payment, or to be deducted 
or accounted for under regulation 62(4) or (5) (notional payments). 


[((4A) For the purposes of paragraphs (4)(a) and (6)(a), (>), (c), and (e)(i), a relevant payment— 


(a) which comprises an amount of retrospective employment income, and 
(b) which was actually paid during a tax year which is not closed, 
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shall be treated, for the purpose of computing the amount of tax to be deducted, as paid at the 
earlier of the relevant time and the end of the last tax period in which the former employee was 
employed.]! 

(5) If the employee’s code is used on the cumulative basis, the employer must, in respect of every 
relevant payment which the employer makes to the employee, either— 


(a) record the following information in the deductions working sheet, or 
(b) keep such records as enable its production. 
(6) The information 1s— 
(a) the total payments to date in relation to the date of payment, 
(b) the total free pay to date or, as the case may be, the total additional pay to date, in relation 
to that date, 
(c) the total taxable payments to date in relation to that date, 
(d) the corresponding total tax to date, 
(e) if the employee’s code is a K code— 
(i) the tax due to be deducted at that date (subject to the overriding limit), 

(ii) the overriding limit, if any, in relation to the payment, 

(iii) the amount of any tax not deducted at that date because of the overriding limit, and 
(f) any amount of tax which is not to be repaid because of regulation 64 (trade disputes). 


(7) If the employee’s code is not used on the cumulative basis, the employer must, in respect of 
every relevant payment which the employer makes to the employee, either— 


(a) record the following information in the deductions working sheet, or 
(b) keep such records as enable its production. 


(8) The information is— 


(a) the free pay, or, as the case may be, the additional pay for the employee’s code, 
(b) the taxable payments, and 
(c) if the employee’s code is a K code, the tax due to be deducted and the overriding limit. 


[(9) Nothing in this regulation applies to a closed tax year (see regulation 66A).]! 


Commentary—Simon’s Taxes E4.1141. 

Derivation—The Income Tax (Employments) Regulations, SI ae Ae regs 17(3), (4), 38, (4); the Income, Tax (Employ- 
ments) (Notional Payments) Regulations, SI 1994/1212 reg 13(1), (2 

Modifications—See the Income Tax (PAYE) Regulations, SI 3003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 34 (this regulation does not apply to cases 
where SI 2003/2682 regs 34, 35 apply). 

Amendments—! Paragraphs (4A), (9) inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations 
SI 2007/1007 regs 2, 9 with effect from 6 April 2007. 


[Deduction working sheets: retrospective employment income in closed tax year 
66A— (1) Paragraph (2) applies if— 
(a) a code has been issued to an employer in respect of an employee for a tax year which has 
subsequently become a closed tax year (“the relevant tax year”); and 
(b) after the end of that tax year a payment. made during it to that employee becomes 2 
qualifying payment. 


(2) The employer must at the relevant time— 


(a) in a case where there was a deductions working sheet for the employee for the relevant tax 
year, revise it to reflect the effect of the retrospective tax provision on the total PAYE income 
including the retrospective employment income for that year, and 

(b) in a case where there was no deductions working sheet for the employee for the relevant 
year, produce one showing that effect on that income for that year, 


(3) In a case falling within paragraph (2)(6) the employer must record in the cecueens workin 
sheet— ‘dana 
(a) the employee’s name, 
(b) the employee’s national insurance number, if known, 
(c) the employee’s final code for the relevant tax year, and 
(d) details of the relevant tax year. 


(4) The employer must record in the deductions working sheet in. respect 9 ‘every qualifying 
payment— 
(a) the date on which the payment is-made, 
(b) the amount of the payment, and 
(c) the amount of tax, if any, to be deducted or accounted for under ‘regulation 62(4) or (5) 
(notional payments). 


(5) Despite paragraph (4)(a), in completing the deductions working sheet, the ‘amount of any 
retrospective employment income shall be treated, for the purpose of computing the amount of 
tax to be deducted, as if it were paid in the final tax ue in which the employee was 
employed, in the relevant tax year.]} 4 2: See Qe Sip 


Amendments—' Regulation inserted by the Income Tax (Pay as You Earn) elas ow Regulations, : SI 2007/1007 Ne 2. 
10 with effect from 6 April 2007. - siriw (G) 
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Information to employees about payments and tax deducted (Form P60) 


67— (1) Before Ist June following the end of the tax year, an employer must give a certificate 
(Form P60) to every employee— 
(a) who was in the employer’s employment on the last day of the tax year, and 
(b) from whose relevant payments the employer was required to deduct tax at any time during 
that tax year. 
(2) The certificate must show— 
(a) the tax year to which it relates, 
(b) the employer’s PAYE reference, 
(c) the employee’s name, 
(d) the employee’s national insurance number, if known, 
(e) any number used by the employer to identify the employee, 
(f) the total amount of the relevant payments made by the employer to the employee during 
the tax year in respect of the employment in question, 
(g) the total net tax deducted in relation to those payments, subject to regulation 64(7)(b) 
(trade disputes), 
(h) the employee’s code, 
(i) the employer’s name, and 
(j) the employer’s address. 
(3) In the case of an employee taken into employment after the beginning of the tax year, the 
certificate must also show— ~ 
| (a) any amounts required by regulation 43(9), 52(11), 53(3) or 61(3) to be treated as relevant 
payments made by the employer to the employee during the tax year, 
(b) any amounts treated as tax deducted by the employer at the end of the tax year by any of 
those regulations, 
(c) the sum of the figures given under sub-paragraph (a) of this paragraph and para- 
graph (2)(f), 
(d) the sum of the figures given under sub-paragraph (b) of this paragraph and para- 
graph (2)(g). 


Commentary—Simon’s Taxes E4.11121. 
Deriyation—The Income Tax (Employments) Regulations, SI'1993/744 reg 39. 


[ Revised information to employees about payments and tax deducted (Form P 60) 


67A — 
(1) This regulation applies where— 
(a) an enactment containing a retrospective tax provision applicable to a closed tax year is 
passed; and 
(b) 1m consequence of the passing of that enactment an employee’s employment income in 
that closed tax year is increased. 
(2) Before Ist January next following the passing of the enactment— 
(a) if the employer has previously given the employee a certificate (Form P60), the employer 
_ must give the employee a revised certificate (Form P60); and 
(b) if the employer has not previously given the employee such a certificate, the employer 
must give the employee a copy of the revised form P14 completed in accordance with 
regulation 73A (amended return of relevant payments (Forms P14 and P35(RL)) . 
(3) Paragraphs (2) and (3) of regulation 67 apply, in a case falling within paragraph (2)(a), for 
the purposes of this regulation as they apply for the purposes of that regulation, save that— 
(a) sub-paragraph (f) of paragraph (2) shall have effect as if for “the total amount” there were 
substituted “the revised total amount”; and 
(b) sub-paragraph (g) of that paragraph shall have effect as if for “total net tax” there were 
substituted “the revised total amount of net tax”; 
with references to revised amounts being construed as references to the amounts of relevant 
payments and net tax deducted computed after the application of the retrospective tax 
provision. ; 
(4) Where a revised certificate is given under this regulation— 
(a) the employer must endorse it to show that it supersedes an earlier certificate; and 
- (b) the employee must not use the certificate which it supersedes] 


Amendments—' Regulation inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1007 regs 2, 
11 with effect from 6 April 2007. ; 


DOrnCPAR TF 
- PAYMENTS, RETURNS AND INFORMATION 


Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 
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Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 168 (subject to SI 2003/2682 reg 168(3), this 
Part applies to the taxable jobseeker’s allowance paid to a Part 8 Chapter 2 (of SI 2003/2682) claimant by the employer on 
behalf of the Department under SI 2003/2682 reg 167, as if it were a relevant payment from the employment). 


CHAPTER 1 
PAYMENT OF TAX AND ASSOCIATED RETURNS 


PAYMENT AND RECOVERY OF TAX BY EMPLOYER 


Periodic payments to and recoveries from the Revenue 
68— (1) This regulation applies to determine how much an employer must pay or can recover for 
a tax period. 
(2) If A exceeds B, the employer must pay the excess to the Inland Revenue. 
(3) But if B exceeds A, the employer may recover the excess either— 


(a) by deducting it from the amount which the employer is liable to pay under leit cardio (2) 
for a later tax period in the tax year, or 
(b) from the Board of Inland Revenue. 

(4) In this Regulation— 

A is— 
(a) the total amount of tax which the employer was liable to deduct from relevant payments 
made by the employer in the tax period, plus 
(b) the total amount of tax for which the employer was liable to account in respect of 
notional payments made [or treated by virtue of a retrospective tax provision as made,]' by the 
employer in that period under regulation 62(5) (notional payments); 


B is the total amount which the employer was liable to repay in the tax period. 
(5) Paragraphs (2) and (3) are subject to regulation 71 (modification in case of trade disputes). 
(6) Paragraph (2) is also subject to regulation 78(11) (entitlement to set off excess payments). 


[(7) In the application of paragraph (4) to notional payments arising by reason of the coming 
into force of the Finance Act 2006, the reference to section 710(7A)(a) of ITEPA 2003 shall be 
modified as mentioned in section 94(5)(c) of the Finance Act 2006.]! 


Commentary—Simon’s Taxes E4,11115. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 40, 41(1), (2), 42(6); the Income Tax 
(Employments) (Notional Payments) Regulations, SI 1994/1212 reg 13(5), (6). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 71 (modification of this regulation in case of 
trade dispute). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

SI 2003/2682 Sch 1 para 15 (for the purposes of giving effect to any enactment or instrument which refers to an amount 
which is, or would in certain circumstances be, payable to the collector, para (2) above has effect as if that paragraph 
required payment of the amount to which it refers to the collector), 

Amendments—! Words in para (4), and whole of para (7), inserted, by the Income Tax (Pay as You Earn) (Amendment) 
Regulations, SI 2007/1077 regs 2, 12 with effect from 6 April 2007. 


Due date and receipts for payment of tax 
69— (1) An employer must pay amounts due under regulation 68(2)— 


(a) within 17 days after the end of the tax period, where payment is made by an approved 
method of electronic communications, or 
(b) within 14 days after the end of the tax period, in any other case. 


(2) The Inland Revenue must give a receipt to the employer for the total amount paid under 
regulation 68(2) if asked. 


(3) But no separate receipt for tax only need be given if a receipt is given for the total amount of 
tax and any earnings-related contributions (as defined by regulation 1(2) of ithe SSC Regula- 
tions]') paid at the same time. 


[(4) In paragraph (1) “the tax period”, in relation to an amount of retrospective employment 
income, means the tax period immediately following the relevant time.]! 


Commentary—Simon’s Taxes E4.11115, E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 40(1), 41(1), 42(1). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

SI. 2003/2682 Sch | para 18 (modification of this regulation in so far as the provisions apply in relation to tax periods ending 
before 6 April 2004). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 219 (for the purposes of this regulation, if 
payment to the Revenue is made by cheque, and cheque paid on its first presentation to the banker on whom drawn, the 
payment is treated as made on day cheque received by the Revenue). 

Amendments—! Words in para (3) substituted, and para (4) inserted, by the Income Tax (Pay as You Earn) (Amendment) 

Regulations, SI 2007/1077 regs 2, 13 with effect from 6 April 2007. 


Quarterly tax periods 
70— (1) This regulation applies, so that the tax period is a tax quarter, if an employer— 


(a) has reasonable grounds for believing that the average monthly amouty ill be less than 
sully 500, and oF nbHsoilgqgs 
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(b) chooses to pay tax quarterly. 


[([A) But this regulation does not apply, so that the tax period remains a month, in respect of 
amounts of retrospective employment income.]* 


(2) “The average monthly amount” is the average, for tax months falling within the current tax 
year, of the amounts found by the formula— 


[((P+N+L+5S)-—(SP+cD)|! 
(3) In paragraph (2)— 


P is the amount which would be payable to the Inland Revenue under regulation 68 [but 
disregarding any amount payable in respect of retrospective employment income}? ...!; 


N is the amount which would be payable to the Inland Revenue under the SSCBA and the SSC 
Regulations disregarding — 


(a) any amount of secondary Class 1 contributions in respect of which liability has been 
transferred to the employed earner by an election made jointly by the employed earner and the 
secondary contributor for the purposes of paragraph 3B(1) of Schedule 1 to the SSCBA 
(transfer of liability to be borne by earner); ...! 

[(aa) any amount payable under retrospective contributions regulations (see paragraph 1(2) of 
Schedule 4 to the SSC Regulations) in respect of retrospective earnings (within the meaning of 
those Regulations).}° 

(CO 


L is the amount which would be payable to the Inland Revenue under regulation 39(1) of the 
Student Loans Regulations (payment of repayments deducted to the Inland Revenue) 
disregarding — 
(a) the reduction referred to in paragraph (3) of that regulation, ...' 
(b) 
S is the amount which would be payable by the employer to the Inland Revenue under 
sections 559 and 559A of ICTA (deduction on account of tax etc from payments to certain 
sub-contractors) and regulation 8 of the Income Tax (Sub-contractors in the Construction 
Industry) Regulations 1993 ...'; 

1 


SP is the amount which would be payable by the employer to employees by way of statutory sick 
pay, statutory maternity pay, statutory paternity pay and statutory adoption pay under the 
SSCBA; and 
CD is— 
(a) if the employer is a company, the amount which others would deduct from payments to it, 
in its position as a sub-contractor, under section 559 of ICTA (deduction on account of tax 
etc from payments to certain sub-contractors); 
(b) in any other case, nil. 
(4) In this regulation 
“employed earner” has the same meaning as in the SSCBA; 


“SSCBA” means the Social Security Contributions and Benefits Act 1992 or, in Northern 
Ireland, the Social Security Contribution and Benefits (Northern Ireland) Act 1992; 
3 


1 

Commentary—Simon’s Taxes E4.11115. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 41(1), (3). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Amendments—! Formula in para (2) substituted, words in para (3) revoked, and definitions of “WTC adjustment” and 
“WTC Regulations” in para (4) revoked, by the Income Tax (PAYE, etc), (Amendment) Regulations, SI 2006/777 regs 2, 
3 with effect from 6 April 2006. 

2 In para (3), words in definition of “P”, and sub-para (aa) in definition of “N”, inserted, by the Income Tax (Pay as You 
Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 14 with effect from 6 April 2007. 

3 In para (4), definitions of “SSC Regulations” and “Student Loan Regulations” revoked, by the Income Tax (Pay As You 
Earn) (Amendment) Regulations, SI 2008/782 regs 2, 5 with effect from 6 April 2008. 


Modification of regulation 68 in case of trade dispute 
71— (1) This regulation modifies the amount payable or recoverable by an employer under 
regulation 68 in cases where regulation 64 (trade disputes) applies— 
(a) by providing for the amount which would otherwise be payable by the employer for a tax 
period to be reduced by an amount of repayments (“R”) that cannot be made to employees in 
the tax period, and 
(b) by providing— 
(i) for amounts which would otherwise be payable in later tax periods to be increased, or 
(ii) for amounts which would otherwise be recoverable in later tax periods to be reduced, 
by a total of R. 
(2) This regulation applies for consecutive tax periods— 
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(a) starting with the first tax period at the end of which there is an amount calculated as due 
to be repaid but which is required to be withheld by regulation 64(5) (tax to be withheld 
during strike action), and 

(b) ending with the next tax period at the end of which no amount is required to be withheld 
by that regulation. 


(3) Column 3 of Table 3 shows the amount payable under regulation 68(2) in the cases set out in 
column 2 for the first and subsequent tax periods. 


TABLE 3 
MODIFIED AMOUNT PAYABLE UNDER REGULATION 68 


2 Case 3 Amount payable 


1 Tax period 


First tax period if B equals or exceeds A 


A —B, reduced by P (or by so 
much of P as reduces. the 
amount payable to nil) 


First tax period any other case 


if B equals or exceeds nil 


(A + Q) 


any other case 


Subsequent tax periods 


(A + Q)- B, reduced by P (or 
by so much of P as reduces the 
amount payable to nil). 


Subsequent tax periods 


(4) The amount (if any) recoverable under regulation 68(3) must be reduced to the extent that it 
includes amounts— 


(a) for which reduction was made under paragraph (3) in an earlier tax period, or 
(b) which are otherwise being recovered. 


(5) In this regulation— 

A is— 
(a) the total amount of tax which the employer was liable to deduct from relevant payments 
made by the employer in the tax period, plus 
(b) the total amount of tax for which the employer was liable to account in ‘respect of 
notional payments made by the employer in that period under regulation 62(5) (notional 
payments); 

B is the total amount which the employer is liable to repay in the tax period, not including any 

amounts— 


(a) for which a reduction was made under paragraph (3) in an earlier tax penis or 
(b) which are being recovered under paragraph (4); 


P is the total of amounts calculated as due to be repaid in the tax period but required. to be 
withheld during that tax period by regulation 64(5); 


Q is the total of amounts— 


(a) which, because of regulation 64(5)(5), are set off against tax due to be deatered i in the tax 
period, and 
(b) which also, under paragraph (3), have reduced the amount payable in an earlier tax period. 
Commentary—Simon’s Taxes E4.11115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 40(2), 41(2), 42(6); the Income Tax (Employ- 
ments) (Notional Payments) Regulations, SI 1994/1212 reg 13(5), (6). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to SRY, to pension 
payers or pensioners in their capacity as such). (pu 


Recovery from employee of tax not deducted by employer (donne 
72— (1) This regulation applies if— Lisa 
(a) it appears to the Inland Revenue that the deductible amount exceeds the amount Pactialty 
deducted, and 
(b) condition A or B is met. ae a . 
(2) In this regulation [and regulations 72A and 72B]!— en ee 
“the deductible amount” is the amount which an employer was liable to deduct from relevant 
payments made to an employee i in a tax period; 
“the amount actually deducted” is the amount actually deducted by the “employer from 
relevant payments made to that employee during that tax period; 
“the excess” means the amount by which the deductible amount oe the amount actually 
deducted. ay ONS e (i 
(3) Condition A is that the employer satisfies the Inland Raven! TS aoe 
(a) that the employer took reasonable care to comply with these Regulations, and}91.8 ve 
(b) that the failure to deduct the excess was due to an error made in good faith.» >: eid (9) 
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(4) Condition B is that the Inland Revenue are of the opinion that the employee has received 
relevant payments knowing that the employer wilfully failed to deduct the amount of tax which 
should have been deducted from those payments. 


©) The Inland Revenue may direct that the employer is not liable to pay the excess to the Inland 
evenue. 


(SA) Any direction under paragraph (5) must be made by notice (“the direction notice”), stating 
the date the notice was issued, to— 

(a) the employer and the employee if condition A is met; 

(b) the employee if condition B is met.]! 


[(SB) A notice need not be issued to the employee under paragraph (5A)(a) if neither the Inland 
Revenue nor the employer are aware of the employee’s address or last known address.]! 


(6) If a direction is made, the excess must not be added under regulation 185(5) or 188(3)(a) 
(adjustments to total net tax deducted for self-assessments and other assessments) in relation to 
the employee. 


(7) If condition B is met, tax payable by an employee as a result of a direction carries interest, as 
if it were unpaid tax due from an employer, in accordance with regulation 82 (interest on tax 
overdue). 


(8) The tax payable carries interest from the reckonable date until whichever is the earlier of — 


(a) the date on which payment is made, or 
(>) the date (if any) immediately before the date on which it begins to carry interest under 
section 86 of TMA. 

Commentary—Simon’s Taxes'E4.11117. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 42(2), (3), (4), 101(6), 101 A(2); the Income Tax 
(Employments) Regulations, SI 1994/1212 reg 13(7). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(3), (4) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount of interest payable under para (7) above has not been paid by 
an employer or employee, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the 
Crown). 

SI 2003/2682 reg 219 (for the purposes of this regulation, if payment to the Revenue is made by cheque, and cheque paid on 
its first presentation to the banker on whom drawn, the payment is treated as made on day cheque received by the 
Revenue). 

Amendments—! Words in para (2) inserted, and paras (5A), (SB) inserted, by the IT (PAYE) (Amendment) Regulations, 

SI 2004/851 regs 2, 3 with effect from 12 April 2004. 


[Employer's request for a direction and appeal against refusal 


72A— (1) In relation to condition A in regulation 72(3), the employer may by notice to the 
Inland Revenue (“the notice of request”) request that the Inland Revenue make a direction 
under regulation 72(5). 
(2) The notice of request must— 
(a) state— 
(i) how the employer took reasonable care to comply with these Regulations; and 
(ii)how the error resulting in the failure to deduct the excess occurred; 
(b) specify the relevant payments to which the request relates; 
(c) specify the employee or employees to whom those relevant payments were made; and 
(d) state the excess in relation to each employee. 


(3) The Inland Revenue may refuse the employer’s request under paragraph (1) by notice to the 
employer (“the refusal notice”) stating— 


(a) the grounds for the refusal, and 
(b) the date on which the refusal notice was issued. 


(4) The employer may appeal against the refusal notice— 
(a) by notice to the Inland Revenue, 
(b) within 30 days of the issue of the refusal notice, 
(c) specifying the grounds of the appeal. 
(5) For the purpose of paragraph (4) the grounds of appeal are that— 


(a) the employer did take reasonable care to comply with these Regulations, and 
(b) the failure to deduct the excess was due to an error made in good faith. 


(6) If on appeal under paragraph (4) [that is notified to the tribunal]? it appears to the [tribunal]? 
that the refusal notice should not have been issued [the tribunal]? may direct that the Inland 
Revenue make a direction under regulation 72(5) in an amount the [tribunal determines]? is the 
excess for one or more tax periods falling within the relevant tax year.]' 


Commentary—Simon’s Taxes E4.11117. 

Amendments—! Regulations 72A-72D inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 4 with 
effect from 12 April 2004. ea ®) 

2 In para (6), words inserted, words substituted for words “Commissioners”, “they” and “Commissioners determine’ 
respectively, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 
paras 92, 96 with effect from 1 April 2009. 
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[Employee's appeal against a direction notice where condition A is met 
72B— (1) An employee may appeal against a direction notice under regulation 72(5A)(a)— 
(a) by notice to the Inland Revenue, 
(b) within 30 days of the issue of the direction notice, 
(c) specifying the grounds of the appeal 
(2) For the purpose of paragraph (1) the grounds of appeal are that— 
(a) the employer did not act in good faith, 
(b) the employer did not take reasonable care, or 
(c) the excess is incorrect. 


(3) On an appeal under paragraph (1) [that is notified to the tribunal, the tribunal]? may— 


(a) if it appears ...2 that the direction notice should not have been made, set aside the 
direction notice; or i 
(b) if it appears ...* that the excess specified in the direction notice 1s incorrect, increase or 
reduce the excess specified in the notice accordingly.]! 

Commentary—Simon’s Taxes E4.11117. 

Amendments—'! Regulations 72A-72D inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 4 with 
effect from 12 April 2004. 

? In para (3), words substituted for words “the Commissioners”, and words “to them” repealed in both places, by the 


Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 97 with effect 
from | April 2009. , 


[Employee's appeal against a direction notice where condition B is met 
72C— (1) An employee may appeal against a direction notice under regulation 72(5A)(b)— 
(a) by notice to the Inland Revenue, 
(b) within 30 days of the issue of the direction notice, 
(c) specifying the grounds of the appeal. 
(2) For the purpose of paragraph (1) the grounds of appeal are that— 
(a) the employee did not receive the payments knowing that the employer wilfully failed to 
deduct the amount of tax which should have been deducted from those payments, or 
(b) the excess is incorrect. 


(3) On an appeal under paragraph (1) [that is notified to the tribunal, the tribunal]? may— 


(a) if it appears ...! that the direction notice should not have been made, set aside the 
direction notice; or 
(b) if it appears ...' that the excess specified in the direction notice is incorrect, increase or 


reduce the excess specified in the notice accordingly]! 


Commentary—Simon’s Taxes E4,11117. 

Amendments—! Regulations 72A—72D inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 4 with 
effect from 12 April 2004. 

? In para (3), words substituted for words “the Commissioners”, and words “to them” revoked in both places, by the 
Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 98 with effect 
from | April 2009. 


[Appeals: supplementary provisions 


72D— (1) This regulation applies to appeals under regulations 72A(4), 72B, [72C, 72G and 
81AP. 


(2) Subject to paragraph (4), an appeal is to the General Commissioners but the employer or 
employee as appropriate may elect (in accordance with section 46(1) of TMA) to. bring the appeal 
before the Special Commissioners instead. 
(3) Section 31D(2) to (7) of TMA (election to bring appeal before Special Commissioners) has 
effect in relation to an election under paragraph (2) (as in relation to an election under 
subsection (1) of that section).? 
(4) [This paragraph applies if]? in respect of the same error by an employer in relation to 
condition A in regulation 72(3)— 

(a) more than one employee is appealing under regulation 72B; one 

(b) there is an appeal by an employer under regulation 72A(4) and by : an employee under 


regulation 72B 
3, . : 


(5) Nee 
(a) the same body of General Commissioners has jurisdiction with respect to all the. persons 
concerned, and 
(b) none of those persons has elected in accordance with section 46(1) of T MA to bring the 
appeal before the Special Commissioners , 

the appeals are to be determined by that body of General Commissioners. 

(6) If— aA $1 ior 
(a) different bodies of General Commissioners have jurisdiction with respect to ®: persons 
concerned, and @ 02.82 enrsq 
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(b) none of those persons has elected in accordance with section 46(1) of TMA to bring the 
appeal before the Special Commissioners 


the appeals are to be determined by such of those bodies as the Board of Inland Revenue determine. 
(7) In any other case, the appeals are to be determined by the Special Commissioners.? 


[(8) Where paragraph (4) applies or the appeal is material to the liability to tax of the employer 
and the employee, all the persons concerned are entitled to be parties to the appeal.} 


(9) On hearing an appeal the General Commissioners or the Special Commissioners may allow the 
employer or employee as appropriate to put forward grounds not specified in the notice, and take 
them into consideration, if satisfied that the omission was not wilful or unreasonable.*]' 


Commentary—Simon’s Taxes E4.11117. 

Amendments—' Regulations 72A—72D inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 4 with 
effect from 12 April 2004. 

? Words in para (1) substituted by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 6 with 
effect from 6 April 2008. 

> Paras (2), (3), (5)17), (9) revoked, in para (4), words substituted for word “if” and words “the Commissioners who are to 
determine the appeals are given in paragraphs (5) to (7)” revoked, and para (8) substituted, by the Transfer of Tribunal 
Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 99 with effect from 1 April 2009. 
Para (8) previously read as follows— 


“(8) Where paragraph (4) applies or the appeal is material to the liability to tax of the employer and the employee, all 
the persons concerned are entitled — 


(a) to appear before and be heard by the Commissioners, or 
(b) to make representations in writing.”. 


[Conditions where regulation 72F applies 
72E— (1) Regulation 72F applies where— 
(a) an employee has received a relevant payment; 
(b) it appears to HMRC that an amount intended to represent tax on the payment— 
(i) has been self-assessed, or 
(11) has not been self-assessed, but has been paid under section 59A TMA (payments on 
account of income tax), section 559A of ICTA (treatment of sums deducted under s 559 
(sub-contractors)) or section 62 of the Finance Act 2004 (treatment of sums deducted 
(sub-contractors)); 
(c) any of conditions A, B and C is met; 
(d) a trigger event has occurred; and 
(e) a trigger event did not occur before 6th April 2008. 
(2) Condition A is that it appears to HMRC that the amount which the employer was liable to 
deduct— 
(a) from the relevant payment; or 
(b) in the case of a notional payment, from other relevant payments, 
exceeds the amount actually deducted. 
(3) Condition B is that it appears to HMRC that the amount for which the employer was 
required to account under regulation 62(5) (notional payments) in respect of the relevant 
payment exceeds the amount actually accounted for. 
(4) Condition C is that— 
(a) tax on the relevant payment was included in a determination under regulation 80 
(determination of unpaid tax and appeal against determination); and 
(b) the full amount of the determination is not paid within 30 days from the date on which the 
determination became final and conclusive. 
(5) The following are trigger events— 
(a) HMRC serve notice of a determination under regulation 80 that includes tax on the 
relevant payment; tne < 
(b) HMRC receive a return under section 8 of TMA (personal return) which includes a 
self-assessment which includes tax on the relevant payment as tax treated as deducted; 
(c) HMRC receive— 
(i) an amended return under section 9ZA of TMA (amendment of personal or trustee 
return by taxpayer), or 
(ii) a claim under section 33 of TMA (error or mistake), 
which includes tax on the relevant payment as tax treated as deducted; 


(d) HMRC receive a letter of offer. 

(6) In paragraph (5)— 
“letter of offer” means an offer in writing by the employer to agree an amount in settlement of 
the employer’s liability to pay an amount that includes tax on the relevant payment; 
“tax treated as deducted” has the meaning given by regulation 185(6). 

(7) For the purposes of this regulation tax is self-assessed if— 
(a) it is included in a return under section 8 of TMA which includes a self-assessment; and 
(b) ignoring any relevant credit, the tax is or would be assessed as payable by way of income 
tax. 
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(8) In paragraph (7), “relevant credit” means— 
(a) a payment made under section 59A of TMA (payments on account of income etax) or 59B 
(payment of income tax and capital gains tax); or 
(b) tax deducted at source or tax treated as deducted (within the meaning given by regula- 
tion 185(6)).]! 


Amendments—! Regulations 72E-72G inserted by the Income Tax (Pay As You Earn) (Amendment): Regulations, 
SI 2008/782 regs 2, 7 with effect from 6 April 2008. 


[Recovery from employee of tax that has been self-assessed etc 


72F— (1) Where this regulation applies, HMRC may direct that the employer is not liable to pay 
an amount of tax to them. 
(2) The direction may be in respect of one or more amounts that appear to HMRC to fall within 
regulation 72E(1)()(i) and (i). 
(3) A direction must be made by notice to both the employer and the employee, stating— 

(a) the date the notice was issued; 

(b) the amount (or amounts) within regulation 72E(1)(b) to which it relates; and 

(c) which of conditions A, B and C in regulation 72E have been met. 
(4) A direction may be combined with one or more other directions. relating to the same 
employer and may be made by issuing one notice to the employer, but each employee must be 
issued with a separate notice. 
(S) A notice need not be issued to the employee if neither HMRC nor the employer are aware of 
the employee’s address or last known address. 
(6) The amount specified in a notice to the employee must not be added under regulation 185(5) 
or 188(3)(a) (adjustments to total net tax deducted for self-assessments and other assessments) in 
relation to the employee.]! 


Amendments—! Regulations 72E-72G inserted by the Income Tax (Pay As You Earn) (Amendment) Regulations, 
SI 2008/782 regs 2, 7 with effect from 6 April 2008. 


[Employee's appeal against a direction notice 
72G— (1) An employee may appeal against a direction notice under regulation 72F— 
(a) by notice to HMRC, 
(b) within 30 days of the issue of the direction notice, 
(c) specifying the grounds of the appeal. 
(2) For the purposes of paragraph (1) the grounds of appeal are that— + 
(a) the employee did not receive a relevant payment; 
(b) the amount specified in the notice is incorrect, because all or part of itdid not fall within 
regulation 72E(1)(5)(1) or (ii); 
(c) no trigger event within regulation 72E(5) occurred; or 
(d) a trigger event within regulation 72E(5) occurred before 6th April 2008. 
(3) On an appeal under paragraph (1) [that is notified to the tribunal, the tribunal]? may— 
(a) if it appears ...* that the direction should not have been made, set aside the direction; or 
(b) if it appears ...? 2 that the amount specified in the notice is incorrect, increase or reduce the 
amount accordingly. ]} 
Amendments—!' Regulations 72E-72G inserted by the Income Tax (Pay As You Earn) ab es Regulations, 
SI 2008/782 regs 2, 7 with effect from 6 April 2008. 
2 In para (3), words substituted for words “the Commissioners” and words “to them” revoked in both places, by the 


Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 aren 92, 100 with 
effect from 1 April 2009. 


ANNUAL RETURNS OF RELEVANT PAYMENTS AND TAX 


Annual return of relevant payments liable to deduction of tax (Forms P35 and P14) 

73— (1) Before 20th May following the end of a tax year, an employer must deliver to the Inland 
Revenue a return containing the following information. 
(2) The information is— 

(a) the tax year to which the return relates, 

(6) the total amount of the relevant payments made by the employer during the t tax year to all 

employees in respect of whom the employer was required at arty time during, that- -year to 

prepare or maintain deductions working sheets, and 


babn: 


if FASS OMT 


(c) the total net tax deducted in relation to those payments. Cyt gata srg 
(3) The return must .be supported by the following information ain respect of: ¢ each of the 
employees mentioned in paragraph (2)(d). 4 Hiliter eesydlqras sc 
(4) The supporting information is— - 4 30 sd “boroubab ee bates 

(a) the employee’s name, rOiMINeSyY Bey Io 2gabaqring salt 1 

(b) the employee’s address, if known,, yee Taber atote: s of BSbulomt ai i () 

(c) either— oo inevelon gs girigeargic ts) 


(i) the employee’s national insurance pamibe or £83 
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(ii) if that number is not known, the employee’s date of birth, if known, and sex, 
(d) the employee’s code, 
(e) the tax year to which the return relates, 
(f) the total amount of the relevant payments made by the employer to the employee during 
that tax year, and 
(g) the total net tax deducted in relation to those payments. 
(5) Paragraphs (2)(c) and (4)(g) are subject to regulation 64(7) (trade disputes). 
(6) If an employee was taken into employment after the beginning of the tax year, the employer 
must also provide the total amounts of — 
(a) any amounts required by regulation 43(9), 52(11), 53(3) or 61(3) to be treated as relevant 
payments made by the employer to the employee during the tax year, 
(b) any amounts treated as tax deducted by the employer by any of those regulations, 
(c) the sum of the figures given under sub-paragraph (a) of this paragraph and para- 
graph (4)(f), 
(d) the sum of the figures given under sub-paragraph (b) of this paragraph and para- 
graph (4)(g). 
(7) The return must include— 
(a) a statement and declaration containing a list of all deductions working sheets which the 
employer was required to prepare or maintain at any time during that tax year; and 
(b) a certificate showing— 
(i) the total net tax deducted or the total net tax repaid in the case of each employee, and 
(ii) the total net tax deducted or repaid in respect of all the employees, 


during that tax year.’ 
(8) The statement and declaration and the certificate must be— 

(a) signed by the employer, or 

(b) if the employer is a body corporate, signed either by the secretary or by a director. 
(9) Paragraph (8) is subject to regulation 211(5) (authentication in approved manner if return 
sent electronically). 


(10) Section 98A of TMA (special penalties in case of certain returns) applies to paragraph (1). 


Commentary—Simon’s Taxes E4.11121, E4.11122. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 43(1)-(1B), (2)-(7), (12). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 


[Amended returns of relevant payments and tax (Forms P14 and P35(RL)) 
73A— (1) This regulation applies where, as a result of a retrospective tax provision, the total 
amount of the relevant payments made by an employer to employees increases for any closed tax 
year. 
(2) Where this regulation applies, before 20th May following the end of the tax year in which the 
enactment containing the retrospective tax provision is passed, the employer must deliver to 
HMRC a return containing the following information. 
(3) The information is— 
(a) the tax year to which the return relates, 
(b) the revised total amounts of the relevant payments made, or treated as made, during the 
tax year to all employees in respect of whom the employer was required, or has subsequently 
become required, to prepare or maintain deductions working sheets for any time during that 
year, 
(c) the total net tax deducted in respect of those payments. 
(4) The return must be supported by the same information in respect of each of the employees 
mentioned in paragraph (3)()) as is required by regulation 73(3) to support a return under that 
regulation. 
(5) The return must include— 
(a) a statement and declaration containing a list of all deductions working sheets which the 
employer was required to prepare or maintain at any time during that year, and 
(b) a certificate showing— 
(i) the total original net tax deducted or repaid in the case of each employee, 
(ii) the revised total net tax deducted or repaid in the case of each employee; 
(iii) the total original net tax deducted or repaid in respect of all the employees, 
(iv) the revised total net tax deducted or repaid in respect of all the employees, and 
__(v) the difference between the figures given in paragraphs (iii) and (iv) above. 
(6) The statement and declaration and the certificate must be— 
(a) signed by the employer, or 0 
(b) if the employer is a body corporate, signed either by the secretary or by a director. 


(7) Section 98A of TMA (special penalties in case of certain returns) applies to a return under 
paragraph (2).]' 
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' Regulation inserted, by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 regs 2, 15 with effect 
from 6 April 2007. 


Annual return of relevant payments not liable to deduction of tax (Form P38A) 


74— (1) Before 20th May following the end of a tax year, an employer must deliver a return to 
the Inland Revenue in respect of every relevant employee. 
(2) The return must contain the following information— 
(a) the employee’s name, 
(b) the employee’s address, if known, 
(c) the employee’s national insurance number, if known, 
(d) the employee’s job title or description, 
(e) the tax year to which the return relates, 
(f) the dates during which the employee was employed in the tax year, and 
(g) the total amount of the relevant payments made by the employer to the employee during 
the tax year. 
(3) A “relevant employee” is one— 
(a) to whom relevant payments exceeding the PAYE threshold were made at any time during 
the tax year, 
(b) who was employed for more than a week, or 
(c) who was paid more than £100 during the tax year. 


(4) But the following are not relevant employees— 


(a) an employee included on a return under regulation 73 (Forms P35 and P14), 
(b) an employee who has indicated that statement A or statement B [applies]' on Form P46 
(see regulation 46), and to whom the employer has not made relevant payments exceeding the 
PAYE threshold at any time during that tax year. 

Commentary—Simon’s Taxes E4.11123. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 44. 

Modifications—See the Income Tax (PAYE) Regulations, SI 3003/2682" reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Amendments—! Words in para (4)(b) substituted by the Income Tax (PAYE) (Amendment) Regulations, SI 2005/2691 
regs 2, 9 with effect from 6 April 2006. 


Additional return in case of trade dispute 


75— (1) An employer must immediately deliver an additional return to the Inland Revenue on 
each occasion that— 
(a) the employer has not made any repayment of tax withheld under regulation 64(5) (trade 
disputes) within 42 days after the end of the employee’s strike action, and 
(b) areturn has been made under regulation 73 which, in accordance with regulation 64(7)(b), 
treats that tax as if it were repaid. 


(2) The return must contain the following information— 


(a) the tax year to which it relates, 

(b) such information as the Board of Inland Revenue may require for identifying each of the 
employees in question, and 

(c) the amount of tax not repaid to each of those employees. 


(3) The return must be accompanied by a statement containing the following information— 


(a) a list of all employees in respect of whom the additional return is made, 

(b) the amount of tax not repaid to each of those employees, 

(c) the total tax not repaid by the employer to those employees for that tax year. 
Commentary—Simon’s Taxes E4.11127. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 45. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 5 


FAILURE TO ACCOUNT FOR DEDUCTIBLE TAX 


Certificate if tax in regulation 73 return is unpaid 
76— (1) Paragraph (2) applies if an employer— 
(a) delivers a return under regulation 73 showing an amount of total net tax deducted by the 
employer for a tax year, and 
(b) does not pay that amount to the Inland Revenue before 20th April gs any the end of 
the tax year. boeing 


(2) The Inland Revenue may prepare a certificate showing how much of that amount remains 
unpaid. brs Livgness) 


(3) Regulation 218 deals with the use of certificates as evidence that sums are due and si 


4 


Commentary—Simon’s Taxes E4.11116. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 43(8). A588 moose (\) 
Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (Gnbdliication of ‘this regulation in its 

application to payments of taxable incapacity benefit). all 
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Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(1), (2) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount shown in a certificate under this regulation has not been paid 
by an employer, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the Crown). 


Return and certificate if tax may be unpaid 

77— (1) This regulation applies if, 17 days or more after the end of a tax period, condition A or 
B is met. 
(2) Condition A is that— 

(a) an employer has not paid any tax under regulation 68 for that tax period, and 

(b) the Inland Revenue are unaware of the amount (if any) which the employer is liable to pay. 
(3) Condition B is that— 

(a) an employer has paid an amount of tax under regulation 68 for that period, but 

(b) the Inland Revenue are not satisfied that it is the full amount which the employer is liable 

to pay for that period. 
(4) The Inland Revenue may give notice to the employer requiring the employer within 14 days 
of the issue of the notice to deliver a return showing the amount of tax which the employer is 
liable to pay under regulation 68 in respect of the tax period. 
(5) If the notice extends to two or more consecutive tax periods in a tax year, this regulation has 
effect as if they were one tax period. 
(6) On receiving a return made by the employer under paragraph (4), the Inland Revenue may 
prepare a certificate showing the amount of tax which the employer is liable to pay for the tax 
period and how much (if any) of that amount remains unpaid. 
(7) Regulation 218 deals with the use of certificates as evidence that sums are due and unpaid. 


Commentary—Simon’s Taxes E4.11116. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 47(1)-(5). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch | para 18 (modification of this regulation in so 
far as the provisions apply in relation to tax periods ending before 6 April 2004). 

\Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(1), (2) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount shown in a certificate under para (6) above has not been paid 
by an employer, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the Crown). 


Notice and certificate if tax may be unpaid 
'78— (1) This regulation applies if, 17 days or more after the end of a tax period, condition A or 
B is met. 
(2) Condition A is that— 
(a) an employer has not paid any tax under regulation 68 for that tax period, and 
(b) [HMRC]! have reason to believe that the employer is liable to pay an amount of tax. 
(3) Condition B is that— 
(a) an employer has paid an amount of tax under regulation 68 for that tax period, but 
(b) [HMRC]! are not satisfied, after seeking the employer’s explanation, that it is the full 
amount which the employer is liable to pay for that period. 
(4) [HMRC]!, on consideration of the employer’s record of past payments [whether of tax or of 
combined amounts]', may— 
(a) specify, to the best of their judgment, the amount of tax [or a combined amount]! which 
they consider the employer is liable to pay, and cate ; 
(b) serve notice on the employer requiring payment of that amount within 7 days of the issue 
of the notice (“the notice period”). 
(5) If the notice extends to two or more consecutive tax periods in a tax year, this regulation has 
effect as if they were the latest tax period specified in the notice. 
(6) If, during the notice period, the employer— 
(a) claims that any payment made in respect of the tax period specified in the notice is [or 
includes]! the full amount [of tax]' the employer is liable to pay, but 
(b) does not satisfy [HMRC]' that this is the case, 
the employer may require [HMRC]' to inspect the employer’s PAYE records as if the employer 
had been required to produce those records [under Schedule 36 to the Finance Act 2008 
(information and inspection powers)’. 
(7) If there is an inspection by virtue of paragraph (6) ...° the notice given by [HMRC]! under 
paragraph (4) must be disregarded. 
(8) If the amount ..,' specified in the notice, or any part of it, is not paid during the notice 
period— 
(a) the amount unpaid is treated as an amount of tax [or as including an amount of tax]! 
-which the employer was liable to pay for that tax period under regulation 68, and | 
(b) [HMRC]! may prepare a certificate showing how much of that [amount]' remains unpaid. 


(9) But paragraph (8) does not apply if during the notice period— 
(a) the employer pays the full amount of tax which the employer is liable to pay under 
regulation 68 for that tax period, or 
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(b) the employer satisfies [HMRC]! that no amount, or no further amount, is due for that tax 
period. 
(10) Paragraph (11) applies if the employer pays an amount [of tax, whether separately or as 
part of a combined amount, which is]! certified under this regulation [and]! which exceeds the 
amount the employer would have been liable to pay in respect of that tax period apart from this 
regulation. 


(11) The employer is entitled to set off the excess [tax]! against any amount which the employer 
is liable to pay under regulation 68 for any subsequent tax period in the tax year. 


(12) Paragraph (13) applies if the employer— 
(a) delivers the return required by regulation 73(1) after the end of the tax year, and 
(b) pays the total net tax which the employer is liable to pay. 


(13) Any excess of tax paid, and not otherwise recovered by set-off in accordance with this 
regulation, must be repaid. 


(14) Regulation 218 deals with the use of certificates as evidence that sums are due and unpaid. 


Commentary—Simon’s Taxes E4.11116. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 48(1)-(7), (11), (12). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch 1 para 18 (modification of this regulation in'so 
far as the provisions apply in relation to tax periods ending before 6 April 2004). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(1), (2) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount shown in a certificate under para (8) above has not been paid 
by an employer, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the Crown). 

SI 2003/2682 reg 219 (for the purposes of this regulation, if payment to the Revenue is made by cheque, and cheque paid on 
its first presentation to the banker on whom drawn, the payment is treated as made on day cheque received by the 
Revenue). 

Amendments—! References to HMRC substituted throughout, words in paras (4), (6), (10), (11) inserted, words in para (8) 
revoked, inserted and substituted, by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 

8 with effect from 6 April 2008. 

? In para (6), words substituted for words “in accordance with regulation 97 (inspection of employer’s PAYE records)”, and 

in para (7), words “, regulation 97 applies to that inspection and” revoked, by the Income Tax (PAYE) (Amendment) 
Regulations, SI 2009/588 regs 2, 4 with effect from 1 April 2009. 


Certificate after inspection of PAYE records 


79— (1) This regulation applies if there is an inspection of an employer’s PAYE records under 
[Schedule 36 to the Finance Act 2008 (information and inspection powers)]!. 


(2) The Inland Revenue may, by reference to the information obtained from the inspection, 
prepare a certificate showing— 


(a) the amount of tax which it appears that the employer is liable to pay for the tax years or 
tax periods covered by the inspection; and 
(b) any amount of that tax which remains unpaid. 


(3) Regulation 218 deals with the use of certificates as evidence that sums are due and unpaid. 


Commentary—Simon’s Taxes E4.11116. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 55(8). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(1), (2) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount shown in a certificate under this regulation has not been paid 
by an employer, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the Crown). 

Amendments—! In para (1), words substituted for words “regulation 97”, by the Income Tax (PAYE) (Amendment) 
Regulations, SI 2009/588 regs 2, 5 with effect from 1 April 2009. j , 


Determination of unpaid tax and appeal against determination 

80— (1) This regulation applies if it appears to [HMRC]! that there may be tax payable for a tax 
year under regulation 68 by an employer which has neither been— 

(a) paid to [HMRC]!, nor 

(b) certified by [HMRC]! under regulation 76, 77, 78 or 79. 
(2) [HMRC]' may determine the amount of that tax to the best of their judgment tarid serve 
notice of their determination on the employer. 
(3) A determination under this regulation must not include tax in respect of qhicti a direction 
under regulation 72(5) has been made; and directions under that regulation do not apply to tax 
determined under this regulation. 


[(3A) A determination under this regulation must not snCHa tax in elise of which a direction 
under regulation 72F has been made.]! aes Persist 
(4) A determination under this regulation may— IBS TPED 96 Seerin s 
(a) cover the tax payable by the employer under regulation 68 for any one or more tax periods 
in a tax year, and 
(b) extend to the whole of that tax; or to such part of it as is payable in respect of — 
(i) a class or classes of employees’ specified in the notice of determination (without 
naming the individual employees), or : wm {OREN 
(ii) one or more named employees specified in the notice. » (2) depsageisg iv (2) 
(5) A determination under this regulation is subject to Parts 4, 5... Srend +4 of. TMA (assessment, 
appeals, collection and recovery) as if— i! vol 8d fonsiuges 
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(a) the determination were an assessment, and 
(b) the amount of tax determined were income tax charged on the employer, 
and those Parts of that Act apply accordingly with any necessary modifications. 
(6) For the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings to 
General Commissioners), the relevant place for an appeal against a determination under this 
regulation is the place where the determination was made.’ 
Commentary—Simon’s Taxes E4.11116. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 49(1)-(4), (7), (8). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch | para 20 (this regulation does not apply in 
relation to unpaid tax in respect of a tax year ending on or before 5 April 1992). 
Amendments—' References to HMRC substituted throughout, and para (3A) inserted, by the Income Tax (Pay As You 
Earn) (Amendment) Regulations, SI 2008/782 regs 2, 9 with effect from 6 April 2008. 


? In para (5), words “(other than section 55)”, and whole of para (6), revoked, by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 101 with effect from 1 April 2009. 


. Employee liability if tax unpaid after regulation 80 determination 
! 81— (1) This regulation applies if— 
(a) any part of the tax determined under regulation 80 is not paid within 30 days from the 
date on which the determination became final and conclusive, and 
(b) condition A or B is met in relation to an employee. 

(2) Condition A is that the Inland Revenue are of the opinion that the employee in respect of 

whose relevant payments the determination was made has received those payments knowing that 

the employer has wilfully failed to deduct the amount of tax which should have been deducted 
from those payments. 

(3) Condition B is that the unpaid tax represents an amount for which the employer was required 

to account under regulation 62(5) (notional payments) in relation to a notional payment to the 

employee. 

(4) The Inland Revenue may direct that the employer is not liable to pay the amount of tax 

which appears to them should have been but was not— 
(a) deducted on making those relevant payments, or 
(b) accounted for under regulation 62(5). 

[(4A) If condition A or B is met, any direction under paragraph (4) must be made by notice (“the 

direction notice”) to the employee stating the date the notice was issued.]! 

(5) If a direction is made, the amount of tax must not be added under regulation 185(5) or 

188(3)(a) (adjustments for self-assessments and other assessments) in relation to the employee. 

(6) Tax payable by an employee as a result of a direction carries interest, as if it were unpaid tax 

due from an employer, in accordance with regulation 82 (interest on tax overdue). 

(7) The tax payable carries interest from the reckonable date until whichever is the earlier of — 
(a) the date on which payment is made, or 
(b) the date (if any) immediately before the date on which it begins to carry interest under 
section 86 of TMA. 

Commentary—Simon’s Taxes E4.11117. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 49(5), (6), 101(6), 1O01A(2); the Income Tax 
(Employments) (Notional Payments) Regulations, ST 1994/1212 reg 13(7). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(3), (4) (a certificate of the Inland Revenue 
that, to the best of their knowledge and belief, any amount of interest payable under para (6) above has not been paid by 
an employer or employee, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to the 
Crown). 


Amendments—' Para (4A) inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 5 with effect from 
12 April 2004. 


[Employee's appeal against direction notice 
81A— (1) An employee may appeal against a direction notice under regulation 81(4A)— 
(a) by notice to the Inland Revenue, 
(b) within 30 days of the issue of the direction notice, 
(c) specifying the grounds of the appeal. 
(2) For the purpose of paragraph (1) the grounds of appeal are that— 
(a) in relation to condition A in regulation 81, the employee did not receive the payments 
knowing that the employer wilfully failed to deduct the amount of tax which should have been 


deducted from those payments, 
(b) in relation to condition B in regulation 81, the relevant payment was not a notional 


payment, or 
(c) the excess is incorrect. 
(3) On an appeal under paragraph (1) [that is notified to the tribunal, the tribunal]? may— 
(a) if it appears ...? that the direction notice should not have been made, set aside the notice; 


or . . . . . 
(b) if it appears ...* that the amount of tax specified in the direction notice is incorrect, 
increase or reduce the amount specified in the notice accordingly. 


(4) Regulation 72D applies to appeals under this regulation.]' 
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Commentary—Simon’s Taxes E4.11117. 
Amendments—' This regulation inserted by the IT (PAYE) (Amendment) Regulations, SI 2004/851 regs 2, 6 with effect from 
12 April 2004. 
? In para (3), words substituted for words “the Commissioners” and words “to them” revoked in both places, by the 
Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 102 with 
effect from 1 April 2009. 


INTEREST 


Interest on tax overdue 


82— (1) This regulation applies if an employer has not paid to [HMRC/ the total net tax 
payable in respect of a tax year by the reckonable date. 


(2) Any unpaid tax carries interest at the prescribed rate from the reckonable date until payment 
(“the interest period”). 


(3) Paragraph (2) applies even if the reckonable date is a non-business day as defined by 
section 92 of the Bills of Exchange Act 1882. 


(4) But paragraph (2) does not apply to any tax which the employer does not have to pay as a 
result of a direction made under [regulation 72(5), 72F]? or 81(4). 


(5) Any change made to the prescribed rate during the interest period applies to the unpaid tax 
from the date of the change. 


(6) The “total net tax payable” in respect of a tax year is— 


(a) the total of any amounts payable by the employer under regulation 68 for tax periods in 
the tax year, less 

(b) the total of any amounts recoverable from the Board of Inland Revenue under regula- 
tion 68(3)(4) for those tax periods. 


(7) The “prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 86 of TMA. 


(8) [Except where tax is due in respect of a closed tax year by virtue of a retrospective tax 
provision,]! the “reckonable date” means— 


(a) 17 days after the end of the tax year, if payment is made using an approved method of 
electronic communications, or 
(b) 14 days after the end of the tax year, in any other case. 


[(9) Where tax is due in respect of a closed tax year by virtue of a retrospective tax provision, the 
“reckonable date” means 14 days after the end of the tax month following that in which the 
retrospective tax provision is passed.]! 


Commentary—Simon’s Taxes E4.11119, A6.709. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 51(1)-(3); the Income Tax (Employments) 
(Notional Payments) Regulations, SI 1994/1212 reg 13(5), (6). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch 1 para 21 (modification of this regulation for tax 
years from 1992-93 to 2003-04). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch | para 19 (this regulation does not apply in 
relation to unpaid tax in respect of a tax year ending on or before 5 April 1992). 

ST 2003/2682 reg 218(3), (4) (a certificate of the Inland Revenue that, to the best of their knowledge and belief, any amount 
of interest payable under this regulation has not been paid by an employer or employee, is sufficient evidence that the 
amount mentioned in the certificate is unpaid and due to the Crown). 

SI 2003/2682 reg 219 (for the purposes of this regulation, if payment to the Revenue is made by cheque, and cheque paid on 
its first presentation to the banker on whom drawn, the payment is treated as made on day cheque received by the 
Revenue). 

Amendments—! Words in para (8), and whole of para (9), inserted, by the Income Tax (Pay as You Earn) (Amendment) 
Regulations, SI 2007/1077 regs 2, 16 with effect from 6 April 2007. 

? In para (1), reference to HMRC, and words in para (4), substituted by the Income Tax (Pay As You Earn) (Amendment) 

Regulations, SI 2008/782 regs 2, 10 with effect from 6 April 2008. 


Interest on tax overpaid 


83— (1) This regulation applies if tax is repaid to an employer after the end of the tax year in 
respect of which the tax was paid. 


(2) The tax repaid carries interest at the prescribed rate from the later, of — 


(a) 14 days after the end of the tax year, and 
(b) the date on which the payment of tax for that tax year was made, 


until the order for the repayment is issued (“the interest period”). 


(3) Any change made to the prescribed rate during the interest period applies to the tax repaid 
from the date of the change. 


(4) “The prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 824 of ICTA. 


Commentary—Simon’s Taxes E4.11119. ee 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 53A. 5 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 Sch 1 para 22 (this regulation toes not apply to 
tax which was paid by an employer in respect of a tax year ending on or before 5 April 1996), 
SI 2003/2682 reg 219 (for the purposes of para (2)(b) above, if payment to the Revenue is made by cheque, and. Tesch paid 
as its first presentation to the banker on whom drawn, the payment is treated as —— on day a received by the 
evenue). ; jsluygsA (+ 
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RECOVERY 


Recovery of tax and interest 

84— (1) In this regulation, “the unpaid amount” means any amount of tax or interest which— 

(a) an employer is liable to pay under regulation 76(2), 77(6), 78(8), 79(2)(b) or 82(2); 

(b) an employee is liable to pay under regulation 72(7) or regulation 81(6). 
(2) Part 6 of TMA (collection and recovery) applies to the recovery of the unpaid amount [or 
combined amount and any interest on it]! as if it were income tax charged on the employer or 
employee (as the case may be) but with the modification indicated in paragraph (3). 
(3) Summary proceedings for the recovery of the unpaid amount may be brought in England 
and Wales or Northern Ireland at any time before the end of the period which applies for the 
purposes of the regulation in question, as shown in Table 4. 


TABLE 4 
, PERIOD FOR SUMMARY PROCEEDINGS FOR THE RECOVERY OF UNPAID 
AMOUNT 


2 Period 


(a) 12 months after the date by which the statement specified 
in regulation 73(7) must be delivered, or 


1 Regulation 
Regulation 76(2) 


Regulations 77(6), 78(8) 
and 82(2) 


(b) if that statement is delivered after that date, 12 months 
after its delivery. 


(a) 12 months after the date on which the unpaid amount [or 
combined amount and any interest on it]' became payable, or 


(b) if a return has been required under regulation 77, 12 
months after the date of the delivery of that return to the 
Inland Revenue. 


Regulation 79(2)(b) 12 months after the date of the certificate. 


Regulations 72(7) and 
81(6) 


12 months after the date on which the unpaid amount 
became payable. 


(4) Proceedings against an employer may be brought for the recovery of the unpaid amount [or 

combined amount and any interest on it]! without distinguishing the amounts which the 

employer is liable to pay in respect of each employee and without specifying the employees in 

question. 

(5) The unpaid amount [or combined amount and any interest on it]' is one cause of action or 

one matter of complaint for the purposes of proceedings under sections 65, 66 and 67 of TMA 

(magistrates courts, county courts and inferior courts in Scotland). 

(6) But paragraphs (4) and (5) do not prevent the bringing of separate proceedings for the 

recovery of each of the amounts which the employer is liable to pay for any tax period in respect 

of each of the employees. 

Commentary—Simon’s Taxes E4.11118. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 43(9), 47(6), 48(6), 52(3), 54(1)-(5), 55(9). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application. to payments of taxable incapacity benefit). 


Amendments—! Words in paras (2)-(4) inserted, by the Income Tax (Pay As You Earn) (Amendment) Regulations, 
SI 2008/782 regs 2, 11 with effect from 6 April 2008. 


CHAPTER 2 
OTHER RETURNS AND INFORMATION 


RETURNS INVOLVING PAYE INCOME OTHER THAN PAYMENTS 


Employers: annual return of other earnings (Forms P11D and P9D) 
85— (1) Before 7th July following the end of a tax year, the employer must provide the Inland 
Revenue— 
(a) with the information listed in regulation 86 for each employee, and 
(b) with the additional information listed in regulation 87 for each employee whose employ- 
ment is subject to the benefits code. 
(2) At the same time and in the same manner as the employer provides that information, the 
employer must also provide a declaration stating that— 
(a) all information required to be provided has been provided, and 
_ (b) the information is complete and accurate to the best of the employer’s knowledge and 
belief. 
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(3) For the purposes of this regulation an employment is “subject to the benefits code” if, for the 
purposes of the benefits code in ITEPA, it is a taxable employment under Part 2 of ITEPA (as 
defined by section 66(3) of ITEPA) which is not an excluded employment under section 216(1) 
of ITEPA (lower-paid employment and certain types of company director). 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46(1), (7A), (7B). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 As Radi nin not to apply to pension 


payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Information employer must provide for each employee 

86— (1) Particulars of the following information must be provided in the case of each 

employee— 
(a) any earnings which the employee receives from the employer or pers third party 
otherwise than in money, including the amount of those earnings; 
(b) any payments made on behalf of the employee by the employer or related third party and 
not repaid, including the amounts; 
(c) any non-cash voucher provided by the employer or related third party by reason of which 
the employee is treated by section 87(1) of ITEPA (benefit of non-cash voucher treated ‘as 
earnings) as receiving earnings in that tax year, including the amount of those earnings; 
(d) any use of a credit-token provided by the employer or related third party by reason of 
which the employee is treated by section 94(1) of ITEPA (benefit of credit-token treated as 
earnings) as receiving earnings in that tax year, including the amount of those earnings; 
(e) the due amount in respect of any notional payment where that amount is treated by 
section 222 of ITEPA (payments on account of tax where deduction not possible) as earnings 
of the employee received in that tax year; 
(f) any living accommodation which has been provided for the employee or a member of the 
employee's family or household by the employer or related third party, including the amount 
that is treated as earnings for that tax year by section 102 of ITEPA (benefit of living 
accommodation treated as earnings); 
(g) any earnings consisting of the amount by which the value of the exemption under 
subsection (2) of section 287 of ITEPA (limit on exemption of removal expenses and removal 
benefits) exceeds the limit specified in subsection (1) of that section and having effect in 
relation to the employee. 


(2) Particulars of removal expenses and removal benefits to which section 271 of ITEPA (limited 
exemption of removal benefits and expenses) applies are required— 
(a) only under paragraph (1)(g), and 
(b) only to the extent that they exceed the limit in section all} of ITEPA which applies to 
the change of residence of the employee in question. 


(3) In the case of any earnings relating to business entertainment, as defined by section 577 of 
ICTA, the employer must also inform the Inland Revenue whether the amount of the earnings 
has been or will be disallowed as a deduction or inclusion as mentioned in section 577(1)(a) of 
that Act in any tax computation relating to the trade, business, profession or vocation’ of the 
employer. 

(4) “Related third party” means a person making commie or pccqulikigaal benefits: to an 
employee, if the making or provision of the payments or benefits by that person has been 
arranged, guaranteed or “in any way facilitated by the employer. 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46(1), (2), (4), (5), — (8) sae a 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this A Salam not to “apply to pension 


payers or pensioners in their capacity as such), 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as Suet 


Information employer must also provide for benefits code employees 


87— (1) Particulars of the following information must also be provided in the case of each 
employee whose employment is subject to the benefits code— 
(a) any payments made by the employer or related third party to the employee by reason of 
the employment in respect of expenses; 
(b) any sums put by the employer or related third party at the disposal of" the employee by 
reason of the employment and paid away by the employee; gush aT o1olseh 1 j 
(c) any benefits provided by the employer or related third party for the employee suchias give 
rise to any amount treated by Chapters 6 to 10 of Part 3, and section 223, of ITEPA (cars and 
vans, loans, shares, other benefits and payments on account of director’s tax) as earnings of 
the employee received in that tax year, including the amount of those. earnings... 


(2) Particulars are not required under paragraph (1) of removal expenses and removal benefits to 
which section 271 of ITEPA (limited exemption of removal benefits and. expenses) applies (as to 
which see regulation 86(2)). iutpes MOM AREAS as) 


(3) In the case of any earnings relating to business ei bara as defined by. section 577 of 
ICTA, the employer must also inform the Inland Revenue whether the amount of the earnings 
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has been or will be disallowed asa deduction or inclusion as mentioned in section 577(1)(a) of 
that Act in any tax computation relating to the trade, business, profession or vocation of the 
employer. 

(4) “Related third party” has the meaning given in regulation 86(4). 

(5) Regulation 85(3) (meaning of employment “subject to benefits code”) applies for the 
purposes of this regulation. 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46(1), (3), (4), (5). (7), (8). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 


payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Annual return of other earnings: amounts 


88— (1) Paragraph (2) applies if an employer is required by regulations 85 to 87 to provide an 

amount which is or is treated as earnings. 

(2) The employer must make all deductions and other adjustments which the employer is able to 

show, by reference to information in the employer’s possession or otherwise available to the 

employer, are authorised or required by Part 3 of ITEPA (earnings and benefits ete treated as 

earnings). 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46(6). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as’such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Annual return of other earnings: exclusion for notional payments 
89 The employer is not required to provide particulars in the return under regulation 85 of any 
notional payment which is a relevant payment made by the employer to the employee (as 
particulars of it may be required under regulation 73 or 74 (annual returns of relevant 
payments)). 
Commentary—Simon’s Taxes E4.11124, 
Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46(7). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 


Quarterly return if a car becomes available or unavailable (Form P46 (Car)) 
90— (1) This regulation applies if— 
(a) section 120 of ITEPA (benefit of car treated as earnings) treats the benefit of a car as 
giving rise to an amount as earnings of an employee received in a tax year, and 
(b) one or more of the following occurs in a tax quarter— 
(i) the car becomes available: 
(ii) the car becomes unavailable; 
(iii) the car is available and the employee’s employment becomes subject to the benefits 
code (as defined by regulation 85(3)). 
[((1A) This regulation does not apply if the reason a car becomes available or unavailable is that 
one car is replaced with another]! 
(2) The employer must provide [HMRC]! with the following information in respect of the 
employee not later than 28 days after the end of the tax quarter. 
(3) The information is— 
(a) the employee’s name, 
(b) the employee’s national insurance number, if known, 
(c) details of the car in question, 
(d) the interim sum determined at step 4 of section 121(1) of ITEPA (method of calculating 
cash equivalent of benefit of a car), z. 
(e) any capital sum contributed by the employee to expenditure on the provision of the car or 
on any qualifying accessory which is taken into account in so determining the interim sum in 
respect of the car, ' 
(f) any amount which, as a condition of the car being available for the employee’s private use, 
the employee is required to pay in the tax year concerned for that use (whether by way of 
deduction from relevant payments or otherwise), 
(g) whether any fuel is provided for private use, 
(4) In this regulation— 
“available” and “unavailable” are to be read in accordance with sections 116(1) and 143(2) of 
ITEPA (meaning of when car is available and unavailable to employee); __ 
“qualifying accessory” has the meaning given in section 125 of ITEPA (meaning of accessory 
etc). ' 
Commentary—Simon’s Taxes E4.11126. ‘ 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46A. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). : ! 
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SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 

Amendments—! Para (1A) inserted, and in para (2) words substituted for words “Inland Revenue”, by the Income Tax 
(PAYE) (Amendment) Regulations, SI 2009/588 regs 2, 9 with effect from 6 April 2009. Note, the Publisher considers that 
the intention was to substitute word “HMRC” for words “the Inland Revenue” and para (2) above has been amended 
accordingly. 


Termination awards: information to be provided 


91— (1) Before 7th July following the end of the tax year, an employer must, in respect of each 
employee who received a termination award, provide the Inland Revenue with the information 
specified in paragraph (3) relating to that award. 


(2) “Termination award” means an award consisting of payments combined with other benefits, 
or consisting solely of other benefits— 


(a) which were awarded in that tax year in connection with the termination of the employee’s 
employment with the employer, or any change in the duties of or earnings from that 
employment, 

(b) which when provided (whether in that or a subsequent tax year) would constitute 
payments and other benefits received to which Chapter 3 of Part 6 of ITEPA applies 
(payments and benefits on termination of employment etc), and 

(c) the total amount of which is estimated by the employer to exceed £30,000, when 
aggregated with other payments and other benefits provided or to be provided (whether in 
that or a subsequent tax year) in respect of the same person as mentioned in section 404(1) of 
ITEPA (aggregation of payments in respect of other related employments). 


(3) The information to be provided is— 


(a) the total amount of the payments and other benefits awarded; 

(b) the total amount of the payments made in that tax year in connection with the award; 
(c) details of the non-cash benefits provided in that tax year in connection with the award, 
other than benefits previously contained in a return for that tax year under regulation 85, and 
the total amount of their amounts calculated in accordance with section 415(2),of ITEPA 
(valuation of benefits); 

(d) the estimated total number of the tax years in which payments and non-cash benefits are 
to be provided in connection with the award and, if the duration of any of those payments 
and non-cash benefits is capable of being reduced in certain circumstances, details of those 
circumstances; 

(e) the estimated total amount of the payments to be made in subsequent tax years in 
connection with the award; 

(f) a description of each of the other benefits to be provided in subsequent tax years in 
connection with the award, and the terms of their provision. 


(4) In calculating the cash equivalents of non-cash benefits for the purposes of this regulation, 
the employer must make all deductions and other adjustments which the employer is able to 
show, by reference to information in the employer’s possession or otherwise available to the 
employer, are authorised or required by any of the provisions of the benefits code as applied by 
section 415 of ITEPA. 


(5) In calculating the total amount of payments and other benefits for the purposes of 
paragraphs (2)(c) and (3)(a), the employer— 
(a) must have regard to the provisions of Chapter 3 of Part 6 of ITEPA, 
(b) must take into account the matters referred to in paragraph (3)(d), (e) and (f), and 
(c) in valuing the amount of non-cash benefits for future tax years in connection with the 
award, must assume that the provisions of ITEPA relating to those benefits will remain 
unchanged with respect to those years. 


(6) Information required to be provided by an employer in accordance with purteraipns (1) and 
(3) may be provided after the termination award is made but before the end of the tax year in 
which it is made. 


(7) If information is provided in accordance with paragraph (6), paragraph (3)(b) and (c) have 
effect, so far as concerns the providing of information relating to the tax year, as if they required 
the amounts and benefits there specified to be estimated by the employer as accurately as 
possible. 


(8) This regulation is subject to regulation 93 (return if more than one employer). Git 


(9) “ this regulation and regulations 92, 93 and 96 (further provisions about termination 
awards )— 


“employee” includes a former employee; and ee 
“employer” includes a former employer. nim gat) 
Commentary—Simon’s Taxes E4.11125. Sieh Bal 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZA(1)-(4), (10)+(12). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not foapphy. to. igor or 
agency workers in their capacity as such). onl sd T-—doiter 
SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity ‘as such), MP eeu oF 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such), 
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Termination awards: return if award changes 
92— (1) Paragraph (3) applies if— 
CO Ghsurcenis has not been provided by the employer under regulation 91(1) solely because 
either— 
(i) the total amount of payments and other benefits awarded in the tax year in respect of 
the employee is estimated in accordance with regulation 91(2)(c) not to exceed £30,000, or 
(ii) the award made in the tax year consisted of payments only, and 
(b) there is a change in the award in a subsequent tax year. 
(2) “Change in the award” means— 
(a) that there is a change in— 
(i) the amount of the payments awarded, or 
(ii) the nature and amounts of the other benefits awarded, 
so that the total amount of those payments and other benefits is estimated in accordance with 
regulation 91(2)(c) to exceed £30,000; or 
(b) that the nature of the award is changed so that it consists— 
(i) of payments combined with other benefits, or 
(11) solely of other benefits, 
estimated in accordance with regulation 91(2)(c) to exceed £30,000. 
(3) The employer must, before 7th July following the tax year in which the change in the award 
occurred, provide the Inland Revenue with the information specified in regulation 91(3) with 
respect to those payments and other benefits. 
(4) Paragraph (5) applies if, after the employer has provided information in accordance with 
regulation 91(1) or paragraph (3) above, there is a material change— 
(a) in the amount of the payments awarded, or 
(6) in the nature and amounts of the other benefits awarded, 
in relation to the employee. 
(5) The employer must, before 7th July following the end of the tax year in which the material 
change occurred, give details of the material change to the Inland Revenue. 
(6) For the avoidance of doubt, an employer is not required to provide details under this 
regulation of a change which arises solely because of amendments to the provisions of ITEPA 
which relate to non-cash benefits. 
(7) This regulation is subject to regulation 93 (return if more than one employer). 
Commentary—Simon’s Taxes E4.11125. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZA(S5), (6), (9), (10). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies or 
agency workers in their capacity as such). 


SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Termination awards: return if more than one employer 

93— (1) This regulation applies if the payments and other benefits aggregated in accordance 
with regulation 91(2)(c) include amounts in respect of different employments with more than 
one employer. 
(2) The person who must provide information to the Inland Revenue under regulation 91 or 92, 
or to the employee under regulation 96, is the employer providing the greatest amount of 
payments and other benefits so aggregated. 
Commentary—Simon’s Taxes E4.11125. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZA(10). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies or 

agency workers in their capacity as such). } : 
SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


INFORMATION TO BE GIVEN TO EMPLOYEES 


Employers: information to employees of other earnings (Forms P11D and P9D) 
94— (1) Before 7th July following the end of a tax year, the employer must give a statement to 
every current employee in respect of whom particulars are to be provided under regulation 85(1) 
by the employer for that tax year. 
(2) The statement must contain the particulars provided under regulations 86 and 87 in so far as 
they relate to the employee. 
(3) If a person who was a current employee ceases to be an employee at any time before 7th July 
following the end of the tax year, the statement is given to the employee if it is sent or delivered 
to, or left at, that person’s usual or last known address. 
(4) A former employee in respect of whom particulars are to be provided under regulation 85(1) 
by the employer for a tax year may by notice require the employer to give the statement specified 
in paragraph (2) to that former employee— 
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(a) before 7th July following the end of the tax year, or 
(b) within 30 days of receiving the notice, 


whichever is the later. 


(5) The notice may be given to the employer at any time up to 3 years after the end of the tax 
year. 


(6) A former employee who has received a statement from the employer ander paragraph (4) in 
respect of a tax year may not require a further statement from the employer under that 
paragraph in respect of the same tax year. 

(7) In this regulation— 

“current employee” means a person who was an employee on 5th April in the! tax year to 
which the particulars provided under regulation 85(1) relate; _ 

“former employee” means a person who was an employee during a part of the tax year to 
which the particulars provided under regulation 85(1) relate, but who was no longer an 
employee on 5th April in that tax year. 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46AA. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (when an agency is treated as ceasing to 
employ an agency worker for the purposes of paras (3)-(7) above). 


SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Third parties: information to employees of other earnings 
95— (1) This regulation applies if a person (“the third party”) has, in a tax year— 


(a) made any unrelated payments to, or on behalf of, another person’s employee, or 
(b) provided any unrelated benefits to, or in respect of, another person’s employee. 


(2) Before 7th July following the end of the tax year, the third party must give the employee a 

statement containing such of the particulars specified by regulations 86 and 87 as relate to the 

unrelated payments or unrelated benefits. 

(3) A benefit or payment is “unrelated” if— 
(a) the employee’s employer is not required to provide particulars about it under regula- 
tion 85(1), and : 
(b) the third party would have been required to provide particulars about it under regula- 
tion 85(1) had the third party been the employee’s employer. 

Commentary—Simon’s Taxes E4.11124. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46AB. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 


payers or pensioners in their capacity as such). 
SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Termination awards: information to employees 


96— (1) This regulation applies if an employer is required to provide the information specified in 
regulation 91(3) to the Inland Revenue by— 


(a) regulation 91(1) (termination award), or 
(b) regulation 92(3) (change in termination award). 


(2) The employer must also give a copy of that information to the employee before Ith July 
following the end of the tax year. 


(3) A copy of the information is given to the employee if it is sent or delivered to, or left at, the 
employee’s usual or last known address. 


(4) As to the person who is the employer in cases where there is more than one employer, see 
regulation 93. 


Commentary—Simon’s Taxes E4.11125. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZA(7), (8), (10). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulanon not to apply to agencies or 
agency workers in their capacity as such). 

SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


CHAPTER 3 satwollod vist AM Sree 
PAYE RECORDS’) ora 
[Retention by employer of PAYE records — gino: san - vs ; - rs 
97— (1) An employer must keep and preserve for not less than three years after Warns end of the 
tax year to which they relate all PAYE records which are not required to be Pt to HN HMRC. by 
other provisions in these Regulations. isc} AB Tel 16 .0! 
(2) The duty under paragraph (1) to keep and preserve PAYE aaa may, be discharged by 
preserving them in any form or by any means. et aol oiecaity vd 


(3) “PAYE records” means the following documents and tee bien ate wee ot » dqstgeisa iti 
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(a) all wages sheets, deductions working sheets, documents completed under regulation 46 
(Form P46) and other documents and records relating to— 


(i) the calculation of the PAYE income of the employees, 
(ii) relevant payments to the employees, or 
(11) the deduction of tax from, or accounting for tax in respect of, such payments, and 


(b) all documents relating to any information which an employer is required to provide to 
HMRC under regulation 85 (Forms P11D and P9D).]! 


Commentary—Simon’s Taxes A6.704, A6.705. 


Amendments—' This regulation substituted by the Income Tax (PAYE) (Amendment) Regulations, SI 2009/588 regs 2, 6 
with effect from 1 April 2009. This regulation previously read as follows— 


“Inspection of employer's PAYE records 


97— (1) Whenever required do so by an authorised officer of the Board, an employer must produce to that officer all 
PAYE records, or such PAYE records as may be specified by the officer, for inspection at the prescribed place and at 
such time as that officer may reasonably require. 


(2) “PAYE records” means the following documents and records— 


(a) all wages sheets, deductions working sheets, documents completed under regulation 46 (Form P46) (other than 
those which the employer has sent to the Inland Revenue), and other documents and records relating to— 


(i) the calculation of the PAYE income of the employees, 
(1i) relevant payments to the employees, or 
(iii) the deduction of tax from, or accounting for tax in respect of, such payments, and 


(b) all documents and records relating to any information which an employer is required to provide to the Inland 
Revenue under regulation 85 (Forms P11D and P9D). 


(3) “The prescribed place” means such place in the United Kingdom as the employer and the authorised officer may 
agree upon, or in the absence of agreement— 


(a) the place in the United Kingdom at which the PAYE records are normally kept, or 
(b) if there is no such place, the employer’s principal place of business in the United Kingdom. 


(4) The authorised officer may— 


(a) take copies of, or make extracts from, any document produced for inspection in accordance with paragraph (1); 
(b) remove any document so produced if it appears to the officer to be necessary to do so, at a reasonable time and 
for a reasonable period. 


(5) If any document is removed in accordance with paragraph (4)(b), the authorised officer must provide— 


(a) a receipt for the document, and 

(b) a copy of the document, free of charge, to the person by whom it was produced or caused to be produced, 
within 7 days of that person requesting a copy, if the document is reasonably required for the proper conduct of a 
business. 


(6) If a lien is claimed on a document produced in accordance with paragraph (1), the removal of the document under 
paragraph (4)(b) is not to be regarded as breaking the lien. 


(7). If records are maintained by computer, the person required to make them available for inspection must provide the 
authorised officer with all facilities necessary for obtaining information from them. 


(8) For the purposes of this regulation, an employer must keep, for not less than 3 years after the end of the tax year to 
which they relate, all PAYE records which are not required to be sent to the Inland Revenue by other provisions of 
these Regulations.”. 


[CHAPTER 4 


DEBTS OF MANAGED SERVICE COMPANIES]! 


Amendments—' This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


[97A Interpretation of Chapter 4 
(1) In this Chapter— 
“HM Revenue and Customs” means Her Majesty’s Revenue and Customs; 
“lower amount” means the amount mentioned in regulation 97C(5); 
“managed service company” has the meaning given by section 61B of ITEPA; 
“paragraph (5) associate” means a person who— 
(a) is within section 688A(2)(d), and 
(b) is within that provision by virtue of a connection with a person who is within 
section 688A(2)(4); 5 
“paragraph (c) associate” means a person who— 
(a) is within section 688A(2)(d), and Penne d 
(b) is within that provision by virtue of a connection with a person who is within 
section 688A(2)(c); 
“qualifying period” means a tax period beginning on or after 6th August 2007; 
“relevant PAYE debt” means a debt specified in regulation 97B; 
“specified amount” means the amount mentioned in regulation 97C(1)(4);_ 
“transfer notice” means the notice mentioned in regulation 97C(4); 
“transferee” means the person mentioned in regulation 97C(4). 


(2) In this Chapter references to section 688A, however expressed, are references to section 688A 


of ITEPA.]! 


Amendments—! This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 
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[97B Relevant PAYE debts of managed service companies 
(1) A managed service company has a relevant PAYE debt if— 


(a) a managed service company must pay an amount of tax for a qualifying period, and 
(b) one of conditions A to E is met. 

(2) Condition A 1s met if— 
(a) an amount of tax for a qualifying period has been determined in accordance with 
regulation 80 (determination of unpaid tax and appeal against determination), and 
(b) any part of the tax determined has not been paid within 14 days from the date on which 
the determination became final and conclusive. 

(3) Condition B is met if— 
(a) an employer delivers a return under regulation 73 (annual return of relevant payments) for 
the tax year 2007-08, or any later tax year, showing an amount of total net tax deducted by 
the employer for that tax year, 
(b) HM Revenue and Customs prepare a certificate under regulation 76 (certificate if tax in 
regulation 73 return is unpaid) showing how much of that amount remains unpaid, and 
(c) any part of that amount remains unpaid at the end of a period of 14 days beginning with 
the date on which the certificate is prepared. 


(4) Condition C is met if— 


(a) HM Revenue and Customs prepare a certificate under regulation 77(6) (return and 
certificate if tax may be unpaid) showing an amount of tax which the employer is liable to pay 
for a qualifying period, and 

(b) any part of that amount remains unpaid at the end of a period of 14 days beginning with 
the date on which the certificate is prepared. 


(5) Condition D is met if— 


(a) HM Revenue and Customs serve notice on an employer under regulation 78(4) (notice 
and certificate if tax may be unpaid) requiring payment of the amount of tax which they 
consider the employer is liable to pay, and 

(b) any part of that amount remains unpaid at the end of a period of 14 days beginning with 
the date on which the notice is prepared. 


(6) Condition E is met if— 


(a) HM Revenue and Customs prepare a certificate under regulation 79(2) (certificate after 
inspection of PAYE records) showing an amount of tax which it appears that the employer is 
liable to pay for a qualifying period, 

(b) HM Revenue and Customs make a written demand for payment of that amount of tax, 
and 

(c) any part of that amount remains unpaid at the end of a period of 14 days beginning with 
the date on which the written demand for payment is made.]! 


Amendments—'! This Chapter (regs 97A—97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


[97C Transfer of debt of managed service company 

(1) This regulation applies if— 
(a) a managed service company has a relevant PAYE debt, and 
(b) an officer of Revenue and Customs is of the opinion that the relevant PAYE debt or a part 
of the relevant PAYE debt (the “specified amount”) is irrecoverable from the managed service 
company within a reasonable period. 


(2) HM Revenue and Customs may make a direction authorising the recovery of the specified 
amount from the persons specified in section 688A(2) (managed service companies: recovery 
from other persons). 


(3) Upon the making of a direction under paragraph (2), the persons specified in sec- 
tion 688A(2) become jointly and severally liable for the relevant PAYE debt, but subject to what 
follows. 


(4) HM Revenue and Customs may not recover the specified amount from any person in 
accordance with a direction made under paragraph (2) until they have served a notice (a 
“transfer notice”) on the person in question (the “transferee’’). 


(5) If an officer of Revenue and Customs is of the opinion that it is appropriate to do so, HM 
Revenue and Customs may accept an amount less than the specified amount (the “lower 
amount”) from a transferee; but this acceptance shall not prejudice the recovery of the specified 
amount from any other transferee. : 


(6) HM Revenue and Customs may not serve a transfer notice on a person mentioned in 
section 688A(2)(c), or on a paragraph (c) associate, if the relevant PAYE debt is incurred before 
6th January 2008. 


(7) HM Revenue and Customs may not serve a transfer notice on a person mentioned in 
section 688A(2)(c), or on a paragraph (c) associate, unless an officer of Revenue and Customs 
certifies that, in his opinion, it is impracticable to recover the specified amount from persons 
mentioned in paragraphs (a) and (b) of section 688A(2) and from paragraph (b) associates. 
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(8) In determining, for the purposes of paragraph (7), whether it is impracticable to recover the 
specified amount from persons mentioned in paragraphs (a) and (b) of section 688A(2) and from 
paragraph (5) associates, the officer of Revenue and Customs may have regard to all managed 
service companies in relation to which a person is a person mentioned in paragraph (a) or (b) of 
section 688A(2) or a paragraph (b) associate. 


(9) In determining which of the persons mentioned in section 688A(2)(c) and which of the 
paragraph (c) associates are to be served with transfer notices and the amount of those notices, 
HM Revenue and Customs must have regard to the degree and extent to which those persons are 
persons who (directly or indirectly) have encouraged or been actively involved in the provision by 
the managed service company of the services of the individual mentioned in that provision.]! 


Amendments—! This Chapter (regs 97A—97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


[97D Time limits for issue of transfer notices 


(1) A transfer notice must be served before the end of the period determined in accordance with 
this regulation. 


(2) Paragraphs (3) to (7) apply if the transfer notice is served on a person mentioned in 
paragraph (a) or (5) of section 688A(2) or on a paragraph (d) associate. 

(3) In a case in which condition A in regulation 97B is met, the transfer notice must be served 
before the end of a period of 12 months beginning with the date on which the determination 
became final and conclusive. 


(4) In a case in which condition B in regulation 97B is met, the transfer notice must be served 
before the end of a period of 12 months beginning with the date on which HM Revenue and 
Customs received the return delivered under regulation 73. 


(5) In a case in which condition C in regulation 97B is met, the transfer notice must be served 
before the end of a period of 12 months beginning with the date on which HM Revenue and 
Customs prepare the certificate under regulation 77(6). 


(6) In a case in which condition D in regulation 97B is met, the transfer notice must be served 
before the end of a period of 12 months beginning with the date on which HM Revenue and 
Customs serve notice to the employer under regulation 78(4). 


(7) In a case in which condition E in regulation 97B is met, the transfer notice must be served 


. before the end of a period of 12 months beginning with the date on which HM Revenue and 


Customs carry out the inspection of the employer’s PAYE records. 


(8) If the transfer notice is served on a person mentioned in paragraph (c) of section 688A(2) or 
on a paragraph (c) associate, the transfer notice must be served before the end of a period of 
[three months]? beginning with the date on which the officer of Revenue and Customs certifies 


_ the matters specified in regulation 97C(7).]' 


Amendments—! This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 

? Words in para (8) substituted for words “12 months” by the Income Tax (Pay As You Earn) (Amendment No 3) 
Regulations, SI 2007/2296 reg 2 with effect from 6 August 2007: SI 2007/2296 reg 1. 


[97E Contents of transfer notice 
(1) A transfer notice must contain the following information— 
(a) the name of the managed service company to which the relevant PAYE debt relates; 
(b) the address of the managed service company to which the relevant PAYE debt relates; 
(c) the amount of the relevant PAYE debt; 
(d) the tax periods to which the relevant PAYE debt relates; 
(e) if the tax periods to which the relevant PAYE debt relates are comprised in more than one 
tax year, the apportionment of the relevant PAYE debt among those tax years; 
(f) which of the conditions A to E specified in regulation 97B is met; 
(g) the transferee’s name; 
(h) the transferee’s address; 
(j) whether the transferee is a person mentioned in paragraph (a), (4) or (c) of section 688A, 
a paragraph (hb) associate or a paragraph (c) associate; 
(k) if the transferee is a person mentioned in paragraph (c) of section 688A or a paragraph (c) 
associate— 
(i) the date on which the officer of Revenue and Customs certified the matters specified in 
regulation 97C(7), and 
(ii) the names of the persons from whom it has been impracticable to recover the specified 
amount; 
(/) the specified amount; 
(m) the tax periods to which the specified amount relates; 
(n) if the tax periods to which the specified amount relates are comprised in more than one 
tax year, the apportionment of the specified amount among those tax years; 
(0) the address to which payment must be sent; 
(p) the address to which an appeal must be sent. 
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(2) The transfer notice may specify the lower amount if HM Revenue and Customs are prepared 
to accept the lower amount from the transferee. 


(3) The transfer notice must also contain a statement, made by the officer of Revenue and 
Customs serving the notice, that in his opinion the specified amount is ‘irrecoverable from the 
managed service company within a reasonable period.]! 


Amendments—! This Chapter (regs 97A—97L) inserted by: the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


[97F Payment of the specified amount 


(1) If a transfer notice is served, the transferee must pay the specified amount to HM Revenue 
and Customs at the address specified in the transfer notice. 


(2) The transferee must pay the specified amount within 30 days beginning with the date on 
which the transfer notice is served (the “specified period”). 


(3) If a transfer notice is served on a person mentioned in paragraph (a) or (b) of sec- 
tion 688A(2), or on a paragraph (b) associate, the specified amount carries interest from the 
reckonable date until the date on which payment is made. 


(4) If a transfer notice is served on a person mentioned in paragraph (c) of section 688A(2), or 
on a paragraph (c) associate, the specified amount carries interest from the day pabegey the 
expiry of the specified period until the date on which payment is made.]! 


Amendments—! This Chapter (regs 97A—97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1), 


[97G Appeals 
(1) A transferee may appeal against the transfer notice. 
(2) A notice of appeal must— 


(a) be given to HM Revenue and Customs at the address. specified in the transfer notice 
within 30 days beginning with the date on which the transfer notice was served, and 
(b) specify the grounds of the appeal. 


(3) The grounds of appeal are any of the following— 


(a) that the relevant PAYE debt (or part of the relevant PAYE debt) is not due from ‘the 
managed service company to HM Revenue and Customs; 

(b) that the specified amount does not relate to a company which is a managed service 
company; 

(c) that the specified amount 1s not irrecoverable from the managed service company within a 
reasonable period; 

(d) that the transferee is not a person mentioned in section 688A(2); 

(e) that the transferee was not a person mentioned in section 688A(2) during the tax periods 
to which the specified amount relates; 

(f) that the transferee was not a person mentioned in section 688A(2) during some part of the 
tax periods to which the specified amount relates; 

(g) that the transfer notice was not served before the end of the period specified in 
regulation 97D; 

(h) that the transfer notice does not satisfy the requirements specified in regulation 97E; 

(j) in the case of a transferee mentioned in section 688A(2)(c) or of a paragraph (c) associate, 
that it is not impracticable to recover the specified amount from persons mentioned in 
paragraphs (a) and (b) of section 688A(2) or from paragraph (b) associates; 

(k) in the case of a transferee mentioned in section 688A(2)(c) or of a paragraph (c) associate, 
that the amount specified in the transfer notice does not have regard to’ the degree and extent 
to which the transferee is a person who (directly or indirectly) has encouraged or been actively 
involved in the provision by the managed service company of the services cs ane individual 
mentioned in that provision. 


(4) Paragraph (3)(a) is subject to regulation 97H(4). 2a ae 
(5) The appeal is to the Special Commissioners.*]' “te: — 


Amendments—' This Chapter (regs 97A-97L) inserted by the. Income Tax (Pay as You Earn) Te Aa No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 

Para (5) revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 
paras 92, 103 with effect from 1 April 2009. 


[97H Procedure on appeals AW COSIBD sf 

(1) On an appeal [that is notified to the banal, the tribunal}? shall uphold or r quash the transfer 

notice. sey 

(2) The general rule in paragraph (1) is subject to the following qualifications, wae red. 

(3) In the case of the ground of appeal sprcibien: in regulation 91613) the tribunal? shall 

investigate the matter and shall— Ot dbSHIe ke SHE Ws) 
(a) uphold the amount of the relevant PAYE debt specified in ye transfer notice, or 


(b) reduce or increase the amount of the relevant PAYE debt specified. i the transfer notice to 
such amount as in [the tribunal’s opinion}? is just and reasonable.) 4 
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(4) If the [tribunal determines]? the amount of the relevant PAYE debt of a managed service 
company under paragraph (3), that amount is conclusive as to the amount of that relevant 
PAYE debt in any later appeal relating to that debt. 


(5) In the case of the ground of appeal specified in regulation 97G(3)(f), the [tribunal]? may 
reduce the amount specified in the transfer notice to an amount determined in accordance with 
the equation— 


5 


P. 
RA =— xAS 
“TP 


(6) In paragraph (5)— 
RA means the reduced amount; 
P means the number of days in the tax periods specified in the transfer notice during which 
the transferee was a person mentioned in section 688A(2); 
TP means the number of days in the tax periods specified in the transfer notice; 
AS means the amount specified in the transfer notice. 


(7) In the case of the ground of appeal specified in regulation 97G(3)(x), the [tribunal]? may 
reduce the amount specified in the transfer notice to such amount as in [the tribunal’s opinion? 
is just and reasonable.]! 

Amendments—' This Chapter (regs 97A—-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 

2 In para (1), words substituted for words “the Special Commissioners”, in para (3), words substituted for words “the 
Special Commissioners” and “their opinion”, in para (4), words substituted for words “Special Commissioners 
determine”, in para (5), words substituted for words “Special Commissioners”, and in para (7), words substituted for 
words “Special Commissioners” and “their opinion”, by the Transfer of Tribunal Functions and Revenue and Customs 
Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 104 with effect from | April 2009. 


[97J Withdrawal of transfer notices 
(1) A transfer notice shall be withdrawn if the [tribunal quashes}? it. 


(2) A transfer notice may be withdrawn if, in the opinion of an officer of Revenue and Customs, 
it is appropriate to do so. 


(3) If a transfer notice is withdrawn, HM Revenue and Customs must give written notice of that 


fact to the transferee.]! 


Amendments—! This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 

? In para (1), words substituted for words “Special Commissioners quash” by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 105 with effect from 1 April 2009. 


[97K Application of Part 6 of TMA 

(1) For the purposes of this Chapter, Part 6 of TMA (collection and recovery) applies as if— 
(a) the transfer notice were an assessment, and 
(b) the amount specified in the transfer notice, and any interest payable on that amount under 
paragraph (3) or (4) of regulation 97F, were income tax charged on the transferee; 


and that Part of that Act applies with the modification specified in paragraph (2) and any other 
necessary modifications. 

(2) Summary proceedings for the recovery of the specified amount may be brought in England 
and Wales or Northern Ireland at any time before the end of a period of 12 months beginning 
immediately after the expiry of the period mentioned in regulation 97F(2). 

(3) The specified amount is one cause of action or one matter of complaint for the purposes of 
proceedings under sections 65, 66 and 67 of TMA (magistrates’ courts, county courts and 
inferior courts in Scotland). 

(4) But paragraph (3) does not prevent the bringing of separate proceedings for the recovery of 
each of the amounts which the transferee is liable to pay for any tax period.]} 


Amendments—! This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as. You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


[97L Repayment of surplus amounts 

(1) This regulation applies if the amounts paid to HM Revenue and Customs in respect of a 
relevant PAYE debt exceed the specified amount. 

(2) HM Revenue and Customs shall repay the difference on a just and equitable basis and 
without unreasonable delay. ; 

(3) Interest on any sum repaid shall be paid in accordance with regulation 83 (interest on tax 
overpaid).]! 


Amendments—' This Chapter (regs 97A-97L) inserted by the Income Tax (Pay as You Earn) (Amendment No 2) 
Regulations, SI 2007/2069 reg 2 with effect from 6 August 2007 (SI 2007/2069 reg 1). 


SIS 


2003/2682 reg 98 Statutory Instruments 10566 


PART 5 
EMPLOYERS 


SPECIAL ARRANGEMENTS 


Multiple PAYE schemes 


98— (1) An employer may elect, for the purposes of these Regulations, to be treated as different 
employers in relation to different groups of employees. 
(2) Where the employer makes an election, these Regulations apply as if— 
(a) in respect of each group the employer were a different employer; 
(b) each group constituted all of the employer’s employees; 
(c) each group were employed in a separate undertaking from the others; and 
(d) an employee who has moved from one group to another has left one employment and 
started employment with a new employer. 
(3) While an election is in force, an employer must allocate any new employees to one of the 
groups. 
(4) An election must be made by notice to the Inland Revenue containing— 
(a) such information as may be necessary to identify the groups of employees, and 
(b) a certificate that each employee falls into one of the groups. 
(5) An employer must, subject to paragraph (6), make an election before the beginning of the tax 
year for which it is to have effect. 
(6) An employer who acquires the whole or a part of any business of another employer may, 
within 90 days of the acquisition, elect— 
(a) to be treated as a different employer in relation to the acquired employees, or two or more 
different employers in relation to groups of the acquired employees, whether or not an 
election is already in force in respect of the existing employees, or 
(b) to add some or all of the acquired employees to existing groups of employees in respect of 
whom an election is already in force, 
and such an election has effect for the tax year in which the acquisition takes place. 
(7) In paragraph (6)— 
“business” includes any trade, concern or undertaking; 
“acquired employee” means an employee who was employed in the acquired business. 


(8) An election continues in effect until revoked by a notice given to the Inland Revenue. 


(9) A notice of revocation must be given before the beginning of the tax year for which the 
election is to be revoked, but the revocation of an election does not prevent the making of a new 
election for that or a later tax year. 

(10) An election which has not yet come into effect may be revoked at any time before the 
beginning of the tax year for which it is to have effect. 


(11) This regulation is subject to regulation 99. 


Commentary—Simon’s Taxes E4.11113. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 3. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 


Multiple PAYE schemes: election made for improper purpose ineffective 
99— (1) An election made under regulation 98 must be disregarded if the Inland Revenue— 
(a) issue a notice to the employer stating that it appears to them that the election is made 
wholly or mainly for an improper purpose (“an improper purpose notice”), and 
(b) issue the improper purpose notice within 60 days of the making of the election, 
(2) An election is made for an “improper purpose” if it is made for the purpose of— 
(a) avoiding the requirement imposed by regulation 199 (large employers required to make 
specified payments electronically), 
(b) avoiding the requirement imposed by regulation 205 (mandatory use of electronic 
communications), or 
(c) receiving an incentive payment under the Income Tax (Incentive Payee for Voluntary 
Electronic Communication of PAYE Returns) Regulations 2003. mu 
(3) An employer may appeal against an improper purpose notice by giving notice to the Inland 
Revenue within 30 days of the issue of the improper purpose notice. 
(4) The grounds of appeal are— 
(a) that the election was not made wholly or mainly for an improper purpose, or 
(b) that the improper purpose notice was not issued within 60 days of the election. 
(5) If the appeal is successful the improper purpose notice must be withdrawn. 
(6) Regulation 217 (appeals: supplementary provisions) applies to appeals under this ‘regulation. 


Commentary—Simon’s Taxes E4.11113. 2 anoiteluges 
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Cross reference—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 217 (TMA 1970 ss 31A(5), (6), 31B and 31D 
apply to an appeal under para (3) aboye as they apply to-an appeal under TMA 1970 s 31). 


Tips: special arrangements 
100— (1) This regulation applies if an organised arrangement exists for tips to be shared among 
employees by a person (“T”) who is not the principal employer. 
(2) On becoming aware of the existence of an arrangement, the principal employer must notify 
the Inland Revenue about the arrangement giving T’s name, if known. 
(3) For the purposes of these Regulations— 
(a) every payment made to an employee by way of the employee’s share of tips by T 
(including the retention by T of T’s own share if T is also an employee) is regarded as a 
relevant payment by T; and 
(b) to the extent of any such payment, T is regarded as the employer. 
(4) But if in any case the Inland Revenue are satisfied that T has failed to comply with any of the 
requirements of these Regulations and they so direct, then— 
(a) any tips paid to T through the principal employer for sharing among the employees are to 
be dealt with in accordance with paragraph (5), and 
(b) any other tips may be taken into account by the Inland Revenue under regulation 14(1)(b) 
in determining the code for each employee. 
(5) If this paragraph applies— 
(a) the principal employer is treated as the employer for the purposes of these Regulations in 
relation to the tips; 
(b) T must, before the principal employer pays any tips to T, give the principal employer such 
particulars of every payment by way of the sharing of tips to be made to an employee as may 
be necessary to enable the principal employer to comply with these Regulations; 
(c) the principal employer must, on making any payment of tips to T, deduct or repay tax in 
accordance with these Regulations in respect of the amount of such tips to be paid to each 
) employee, and notify T of each amount so deducted or repaid. 
(6) Paragraph (2) does not apply if the arrangement came into existence before 6th April 2004. 
(7) In this regulation— 
“the principal employer” means the person under whose general control and management the 
employees work; 
“tips” means gratuities and service charges. 
Commentary—Simon’s Taxes E4.1114. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg S. 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pension 
payers or pensioners in their capacity as such). 


DEATH OF EMPLOYER AND SUCCESSION 


Death of employer 
101— (1) This regulation applies if an employer dies. 
(2) Anything which the employer would have been liable to do under these Regulations must be 
done by the employer’s personal representatives. 
(3) But if the employer made payments on behalf of another person (“the principal”), anything 
which the employer would have been liable to do under these Regulations in respect of or in 
connection with those payments must be done by the principal. 


Commentary—Simon’s Taxes E4.11111. } 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 79. 


Succession to a business etc 

102— (1) This regulation applies if there is a change in an employee’s employer while the 
employee remains in employment in the same business. 
(2) This regulation also applies if there is a change in the pension payer who pays a pension to a 
pensioner. 
(3) The change is not to be treated as a cessation of employment for the purposes of 
regulation 36 (cessation of employment: Form P45). 
(4) The new employer is, in relation to any matter arising after the change, liable to do anything 
which the former employer would have been liable to do under these Regulations if the change 
had not taken place. 
(5) Paragraph (4) is subject to paragraphs (6) and (7) and regulation 104 (succession to a 
business: trade disputes). 
(6) The new employer is not liable for the payment of any tax which was deductible from 
relevant payments made to the employee— 
(a) before the change took place, unless those payments were made by the new employer, or 

(b) by the former employer after the change took place. 
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(7) The new employer is not liable for the payment of any tax which was to be deducted or 
accounted for in accordance with regulation 62(4) or (5) (notional payments) in respect of 
notional payments made to the employee— 
(a) before the change took place, unless those payments were made by the new employer, or 
(b) by the former employer after the change took place. 
(8) The former employer must give the new employer any particulars which the new employer 
needs in order to comply with this regulation. 


(9) In paragraph (1), “business” includes any trade, concern or undertaking. 


Commentary—Simon’s Taxes E4.11112. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80(1)-(3), (5). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (para (1) above not to apply to pension 
payers or pensioners in their capacity as such). 


Death and succession 
103— (1) Regulation 101 (death of employer) does not affect the operation of regulation 102 
(succession to a business etc) for the purposes of which the deceased employer’s personal 
representative or the principal may also be the new employer. 
(2) But paragraph (3) applies where a person (“P”) is both the new employer and also the 
deceased employer’s personal representative or the principal. 
(3) Paragraphs (6) and (7) of regulation 102 (new employer not liable for certain payments of 
tax) do not apply to P in P’s capacity as personal representative or principal. 
(4) “Principal” has the same meaning as in regulation 101. 


Commentary—Simon’s Taxes E4.11112. 


Succession to.a business. trade disputes 


104— (1) This regulation applies if a trade dispute began, but did not end, before a change to 
which regulation 102 (succession to a business etc) applies took place. 

(2) The former employer must comply with regulations 64(8) (trade disputes: payments to 
Revenue) and 75 (additional return in case of trade dispute) as though the time limit of 42 days 
ran out on the date on which the change took place. 

(3) The new employer is liable to repay, in accordance with regulation 64, any tax that was 
withheld in the tax year in which the change took place by the former employer. 

(4) The new employer may recover from the Board of Inland Revenue an amount repayable 
under paragraph (3), as if it were an amount recoverable under regulation 68(3)(b) (periodic 
payments to and recoveries from Revenue). 

(5) But any amount recovered under paragraph (4) must be ignored when determining how 
much the new employer must pay or can recover under regulation 68. 

Commentary—Simon’s Taxes E4.11112. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80(4). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this raulatige not to apply to pension 
payers or pensioners in their capacity as such). 


PART 6 
PAYE SETTLEMENT AGREEMENTS 


Cross references—SI 2003/2682 reg 12 (this Part not to apply to other payers or other payees in their capacity as such)... 
MAKING AND EFFECT OF PSA 


Inland Revenue and employer may make PSA. 


105— (1) The Inland Revenue and an employer may agree that paragraph (2) erates in respect 
of income tax on qualifying general earnings of the employer’s employees for a tax year. 


(2) In relation to qualifying general earnings included in the agreement, the employer is— 
(a) accountable to the Board of Inland Revenue in accordance with the terms- of Le 
agreement and this Part, and volqens ws 
(b) not accountable in accordance with the rest of these Regulations. . Mich onnt 


(3) Such an agreement is referred to as a PAYE settlement aa (“PSA”). 4st jon bsd 


Commentary—Simon’s Taxes’ E4.11110, due at § a aA1s4 
Derivation—The Income Tax (Employments) Regulations, SI 193/744 reg 80A(1), (2). i 


AeAet)! yet LE Sam 


: 21 75¥OQR iS WSe odT (0) 
Qualifying general fe sr . 5 we or val tnsvoloy 
106— (1) Qualifying general earnings are those general earnings which meet conditions A and B. 


(2) Condition A is that the general earnings consist of— a9 vorrtat 9dt.yd Ad) 
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(a) taxable benefits provided or made available by reason of employments with the employer, 
or 
(b) expenses paid to persons holding those employments. 
(3) Condition B is that the employer and the Inland Revenue agree that the general earnings 
are— 
(a) minor, as regards the amount of the sums paid or the type of benefit provided or made 
available, 
(5) irregular, as regards the frequency in which, or the times at which, the sums are paid or the 
benefit 1s provided or made available, 
(c) paid in circumstances where deduction of tax by reference to the tax tables is impractica- 
ble, or 
(d) in the case of a benefit provided or made available, shared between employees so that 
apportionment of the benefit between the employees is impracticable. 
(4) “Taxable benefit”, in relation to an employee, means any benefit provided or made available, 
other than in the form of a payment of money, to the employee or to a person who is a member 
of the employee’s family or household. 
(5) General earnings to which regulation 112(2)(a) or (b) (pre-agreement general earnings etc) 
apply are not qualifying general earnings. 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80A(3), (4). 


Effect of PSA 
107— (1) Qualifying general earnings included in the PSA are treated as excluded from an 
employee's income for the purposes of determining the amount of the employee’s liability to 
income tax for the tax year to which the PSA relates. 
(2) But this does not affect— 
_ (a) the chargeability of those qualifying general earnings to income tax, or 
(b) the employer’s liability under the PSA to account for income tax in respect of those 
qualifying general earnings. 
(3) Sums in respect of income tax for which an employer is accountable to the Board of Inland 
Revenue under a PSA are not to be treated, for the purposes of these Regulations, as tax 
deducted from relevant payments. 
(4) An employee has no right to be treated as having paid tax in respect of sums for which the 
employer is accountable under a PSA, and accordingly is not entitled to claim or receive any 
refund of tax paid by the employer under the PSA. 
(5) An employee must, subject to paragraph (6), be treated as relieved from any obligations 
under the Income Tax Acts— 
(a) to keep records containing information relating to qualifying general earnings included in 
a PSA, or 
(b) to deliver returns in respect of those qualifying general earnings. 
(6) Paragraph (5) does not apply for the purposes of the obligations imposed on the employer 
under regulation 117 (inspection of PSA records). 
(7) Qualifying general earnings comprised in a PSA are not to be included— 
(a) in a return by the employer under regulation 73, 74, or 75 (returns of relevant payments 
and tax deducted), nor 
(b) in particulars provided by the employer under regulation 85 (annual return of other 
earnings (Forms P11D and P9D)). 


Commentary—Simon’s Taxes E4.11110. : 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 80A(5), 80E. 


PAYMENT OF TAX UNDER PSA 


Calculation of tax payable under PS'A 


108— (1) A PSA must provide for the sums in respect of income tax for which an employer is to 
be accountable to the Board of Inland Revenue under the PSA— 


(a) to be computed in accordance with the factors specified in paragraph (2), and 
(b) to be comprised of the amounts specified in paragraph (3). 


(2) The factors are— 

(a) in the case of qualifying general earnings comprising sums paid in respect of expenses, the 
estimated aggregate amount of such payments on which income tax is chargeable, reduced by 
such amount (if any) as would have been deductible if the qualifying general earnings had not 
been included in the PSA; nc / ; 

(b) in the case of qualifying general earnings comprising benefits provided or made available, 
the estimated aggregate amount of the cash equivalents and other amounts on which income 
tax is chargeable, reduced by such amount (if any) as would have been deductible if the 
qualifying general earnings had not been included in the PSA; 
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(c) the total number of employees in receipt of qualifying general earnings comprised in th 
PSA; 
[(d) the number of those employees respectively chargeable to income tax— 

(i) at only the basic rate for the tax year to which the PSA relates, and 

(ii) at both the basic rate and the higher rate for that tax year;]! 
(e) such other matters as are agreed by [HMRC]! and the employer to be relevant in relatio1 
to the qualifying general earnings comprised in the PSA. 

(3) The amounts specified for the purposes of paragraph (1)(b) are— 

(a) an amount equal to income tax on the aggregate of the amounts computed in accordance 
with paragraph (2)(a) and (b), calculated so as to take account of the factor specified i 
paragraph (2)(d); and 
(b) a further amount reflecting an estimate of the income tax on the benefit to the employee 
of having no tax liability on the qualifying general earnings included in the PSA. 


Commentary—Simon’s Taxes E4.11110, 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80F(1)-(3). 

Amendments—! In para (2), whole of sub-para (d), and reference to HMRC in sub-para (e), substituted, by the Income Ta 
(Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 12 with effect from 6 April 2008 


Payment of tax and recovery proceedings 


109— (1) The employer must pay to the Inland Revenue by the due date the aggregate amoun 
for which the employer is accountable to the Board of Inland Revenue under a PSA. 


(2) “The due date” means 19th October following the end of the tax year to which the PSA 
relates. 


(3) Part 6 of TMA (collection and recovery) applies to the recovery of the aggregate amount o 
any part of it (“the amount of tax’’) as if it were income tax charged on the employer. 


(4) But summary proceedings for the recovery of the amount of tax may be brought in England 
Wales or Northern Ireland at any time before the expiry of 12 months beginning with the du 
date. 


(5) Proceedings may be brought for the recovery of the amount of tax without distinguishing th 
amounts which the employer is liable to pay in respect of each employee under the PSA an 
without specifying the employees in question. 


(6) The amount of tax is one cause of action or one matter of complaint for the purposes o 
proceedings under sections 65, 66 and 67 of TMA (magistrates’ courts, county courts an 
inferior courts in Scotland). 


Commentary—Simon’s Taxes E4.11110. 
Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80G. 


Formal determination of tax payable by the employer 


110— (1) This regulation applies if it appears to the Inland Revenue that there may be a1 
amount payable under regulation 109(1) for any tax year which has not been paid by the du 
date (as defined by regulation 109(2)). 


(2) The Inland Revenue may determine the amount payable to the best of their judgment. 
(3) If a determination is made, the Inland Revenue must serve notice of it on the employer. 


(4) A determination under this regulation is subject to Parts 4, 5 and 6 of TMA (assessment 
appeals, collection and recovery) as if— 


(a) the determination were an assessment, and 
(b) the amount determined were income tax charged on the employer, 


and those Parts of TMA apply accordingly with any necessary modifications. 


(5) For the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings t 
General Commissioners), the relevant place for an appeal against a determination is the place wher 
the determination was made.! 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80H. 


Amendments—! Para (5) revoked by the Transfer of Tribunal Functions and Revenue and Customs peers Orde: 
SI 2009/56 art 3, Sch 2 paras 92, 106 with effect from 1 April 2009. 


FORM AND COMMENCEMENT OF PSA 
Statement of Practice—See Statement of Practice 5/96 PAYE Settlement Agreements. 


Form of PSA 
111— (1) A PSA must be— 
(a) in writing, and 
(b) signed and dated by the employer and the Inland Revenue. 
(2) A PSA must incorporate, whether by specification or indirect reference— = 
(a) the qualifying general earnings included in the PSA, garyillsup 


y) 
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(b) the method of calculation, determined in accordance with regulation 108, of the amount 
of income tax for which the employer is to be accountable in respect of those qualifying 
general earnings, and 

(c) the due date by which, in accordance with regulation 109, income tax in respect of those 
qualifying general earnings is due and payable. 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80B. 


Commencement of PSA 
112— (1) A PSA may be entered into at any time before 6th July following the end of the tax 
year for which it is to have effect (“the year in question”). 
(2) A PSA entered into after the beginning of the year in question cannot apply to— 
(a) general earnings which, when the PSA is entered into, have been, or should have been, 
paid earlier in the year in question under deduction of tax in accordance with Part 3, or 
(b) general earnings consisting of benefits which, when the PSA is entered into, are or were 
reflected in the employee’s code for the year in question in accordance with Part 2. 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80C. 


VARIATION AND CANCELLATION OF PSA 


Variation of PSA 

113— (1) The Inland Revenue and the employer may, by agreement and consistently with the 
provisions of this Part, vary the terms of a PSA entered into by them. 
(2) The agreement must be— 

(a) in writing, and 

(b) signed and dated by the employer and by the Inland Revenue. 
@) The last date for variation of a PSA is 6th July following the end of the tax year to which it 
relates. 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80D. 


Cancellation of PSA 
114— (1) The Inland Revenue may cancel a PSA if the employer has seriously or persistently 
failed— 
(a) to account to the Board of Inland Revenue for sums for which the employer is 
accountable under the PSA, or otherwise to comply with the terms of the PSA, 
(b) to produce records in accordance with regulation 117 (inspection of PSA records), 
(c) to deduct, or account for, tax in accordance with Parts 3 and 4 (deduction and repayment 
of tax; payments, returns and information), or 
(d) to deliver returns in accordance with Parts 3 and 4. 
(2) Cancellation must be effected by notice to the employer. 
(3) A cancellation comes into effect from the date of the notice. 
(4) If a PSA is cancelled, this Part does not apply to general earnings— 
(a) to which the cancelled PSA related, and ; 
(b) which are paid, or (as the case may be) provided or made available, after the employer 
receives notice of the cancellation. 


Commentary—Simon’s Taxes E4.11110. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80M. 


INTEREST 


Interest on unpaid tax 
115— (1) This regulation applies if an employer has not paid to the Inland Revenue by the due 
date (as defined by regulation 109(2)) the full amount for which the employer is liable under this 
Part. 
(2) The unpaid amount carries interest at the prescribed rate from the due date until payment 
(“the interest period”). 
(3) Paragraph (2) applies even if the due date is a non-business day as defined by section 92 of 
the Bills of Exchange Act 1882. 
(4) Any change made to the prescribed rate during the interest period applies to the unpaid 
amount from the date of the change. 
(5) Interest is recoverable as if it were an amount payable under the PSA. 
(6) “The prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 86 of TMA. 


Commentary—Simon’s Taxes E4.11110. 
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Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80J(1), (2), (5), (7), (8). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 218(3), (4) (a certificate of the Inland Revenu 
that, to the best of their knowledge and belief, any amount of interest payable under this regulation has not been paid by) 
an employer or employee, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to th 
Crown). 

SI 2003/2682 reg 219 (for the purposes of this regulation, if payment to the Revenue is made by cheque, and cheque paid or 
its first presentation to the banker on whom drawn, the payment is treated as made on day cheque received by th 
Revenue). 


Interest on overpaid tax 


116— (1) This regulation applies if tax in respect of the tax year to which a PSA relates is repaic 
to the employer after the due date (as defined by regulation 109(2)). 


(2) The tax repaid carries interest at the prescribed rate from the later of — 


(a) the due date, and 
(b) the date on which the tax was paid, 


until the order for the repayment is issued (“the interest period”). 


(3) Any change made to the prescribed rate during the interest period applies to the tax repaic 
from the date of the change. 


(4) “The prescribed rate” means the rate applicable under section 178 of the Finance Act 198% 
for the purposes of section 824 of ICTA. 

Commentary—Simon’s Taxes E4.11110. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80K(1), (2). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 219 (for the purposes of this regulation, i 


payment to the Revenue is made by cheque, and cheque paid on its first presentation to the banker on whom drawn, thi 
payment is treated as made on day cheque received by the Revenue). 


RECORDS 


Inspection of PSA records 


117— (1) An authorised officer may require an employer who has entered into a PSA to produc 
all PSA records, or such PSA records as may be specified by the authorised officer, fo: 
inspection— 

(a) at the prescribed place, and 

(6) at such time as that officer may reasonably require. 


(2) “PSA records” means all books, documents and other records relating to— 


(a) the qualifying general earnings comprised in the PSA, 

(b) the calculation of amounts for which the employer is accountable to the Board of Inlanc 
Revenue in accordance with the PSA, and 

(c) the payment of those amounts to the Inland Revenue. 


(3) “The prescribed place” means such place in the United Kingdom as the employer and th 
authorised officer may agree upon, or in the absence of agreement— 


(a) the place in the United Kingdom at which the PSA records are normally kept, or 
(b) if there is no such place, the employer’s principal place of business in the Unitec 
Kingdom, 


(4) The authorised officer may— 


(a) take copies of, or make extracts from, any records produced for Fae in Peeaidanc 
with paragraph (1); 

(b) remove any records so produced if the officer considers it necessary to do so, at ; 
reasonable time and for a reasonable period. 


(5) If any record is removed in accordance with paragraph (4)(5), the authorised officer mus 
provide— 
(a) a receipt for the record, and 
(b) acopy of the record, free of charge, to the person by whom it was produced’ or beriaee tc 
be produced, within 7 days of that person requesting a copy, if the record is reasonabl} 
required for the proper conduct of a business. pitt 


(6) If a lien is claimed on a record produced in accordance with ere? (iy; the removal to) 
the document under paragraph (4)(b) is not to be regarded as breaking the lien. 


(7) If records are maintained by computer, the person required to make fo eb fo 
inspection must provide the authorised officer with all facilities necessary for obtainin; 
information from them. 


(8) An employer must keep PSA records for not less than 3 years after the end of | the most. recen 
tax year to which they relate. : iieesiq 9b 

; “ Qe? 10 23% ql {ij 7 
Commentary—Simon’s Taxes E4.11110. ; scone od 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 80N. (ited voxel Peomie—yisinemyno: 
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PART 7 
SPECIAL CASES 


CHAPTER 1 
COUNCILLORS’ ALLOWANCES 


Interpretation of Chapter 1 
118— (1) In this Chapter— 
“allowances” means— 
(a) payments by way of attendance allowance within section 173(1) or 175(1) of the Local 
Government Act 1972, 
(b) payments within regulations made under section 18(1) of the Local Government and 
Housing Act 1989, 
(c) payments within regulations made under section 100(1)(a) or (c) of the Local Govern- 
ment Act 2000, 
(d) payments by way of attendance allowance within section 47(1) of the Local Govern- 
ment (Scotland) Act 1973, or 
(e) payments within regulation 3(1), 4(1) or S(1) of the Local Government (Payments to 
Councillors) Regulations (Northern Ireland) 1999; 
“councillor” means a person entitled to receive any allowances; 
“local council” means the local authority, council, joint authority or joint committee paying 
allowances. 
(2) For the purposes of paragraph (1)— 
“council” and “joint committee” are to be read in accordance with section 148(1) of the Local 
Government Act (Northern Ireland) 1972; and 
“local authority” in England and Wales has the meaning given in section 270(1) of the Local 
Government Act 1972, and in Scotland has the meaning given in section 235(1) of the Local 
Government (Scotland) Act 1973. 


Commentary—Simon’s Taxes E4.1185. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 56. 


Councillor's option to have tax deducted at basic rate 

119— (1) A councillor may, by notice to the Inland Revenue, opt to have income tax deducted 
from allowances at the basic rate in force at the time of payment of the allowances (the “basic 
rate option”). 
(2) On receiving any such notice the Inland Revenue must give notice to the local council of the 
councillor’s exercise of the basic rate option. 
(3) On receiving a notice under paragraph (2), the local council must, when making any payment 
of allowances to the councillor, deduct income tax at the basic rate in force at the time of that 
payment on the non-cumulative basis. 
(4) Paragraph (5) applies if— 

(a) a councillor has exercised the basic rate option, and 

(b) the Inland Revenue consider that the councillor may incur deductible expenses. 
(5) The Inland Revenue may direct the local council to disregard an appropriate amount of the 
allowances in calculating the tax to be deducted. 
(6) In paragraph (4)(b), “deductible expenses” means expenses of a kind which would be 
deductible under sections 336 to 338 of ITEPA (expenses incurred wholly, exclusively and 
necessarily in performance of duties, and travel expenses). 


Commentary—Simon’s Taxes E4.1185. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 57(1), (3)-(5). 


Particulars that local council must record 

120— (1) This regulation applies if the Inland Revenue have given notice to the local council of 
the exercise by a councillor of the basic rate option. 
(2) The local council must record, in a deductions working sheet (which it must prepare for the 
purpose unless it has already prepared one) the following particulars about every payment of 
allowances which it makes to the councillor. . 
(3) The particulars are— 

(a) the councillor’s name, 

(b) the councillor’s national insurance number, if known, 

(c) the date of the payment, 

(d) the amount of the allowances, 

(e) where regulation 119(5) applies, the net amount of the allowances from which tax has been 

deducted, and ; ard 

(f) the amount of tax deducted from the allowances. 


Commentary—Simon’s Taxes E4.1185. 
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Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 57(6), (7). 


Regulations apply as if basic rate option were issue of code 


121 If a councillor exercises the basic rate option, these Regulations apply as if the Inland 
Revenue had issued the basic rate code in respect of the allowances. 


Commentary—Simon’s Taxes E4.1185. 


CHAPTER 2 
RESERVE FORCES’ PAY 


Interpretation of Chapter 2 
122— (1) In this Chapter— 


“the Ministry” means the Ministry of Defence; 
“reserve forces” means the forces specified in paragraph (2); 
“reserve pay” means relevant payments made by the Ministry to members of the reserve 
forces[, excluding such payments made on 6 April 2009 or later]'; 
“reservist” means any person in receipt of reserve pay, but does not include a person who is 
not resident in the United Kingdom and is serving outside the United Kingdom. 
(2) The forces specified in this paragraph are— 
(a) the Royal Naval Reserve (including Queen Alexandra’s Royal Naval Nursing Service 
Reserve), 
(b) the Royal Marines Reserve, 
(c) the Territorial Army, 
(d) the Royal Auxiliary Air Force, 
(e) the University Air Squadron, and 
(f) Officers, Adult Instructors and Adult Warrant Officers of the Sea Cadet Corps, Army 
Cadet Force, Air Training Corps or Combined Cadet Force. 
Commentary—Simon’s Taxes E4.1181. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 59. 


Amendments—' In para (1), in meaning for “reserve pay”, words inserted by the Income Tax (PAYE) (Amendment) 
Regulations, SI 2009/588 regs 2, 10 with effect from 6 April 2009. 


Application of other Parts 
123— (1) Parts 2 (codes) and 3 (deduction and repayment of tax) do not apply to reserve pay. 


(2) The rest of these Regulations apply as if the Inland Revenue had issued the basic rate code in 
respect of reserve pay. 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 60. 


Deduction of tax 


124— (1) On making any payment of reserve pay to a reservist during a tax year, the Ministry 
must deduct income tax at the basic rate in force when the payment is made. 
(2) But the Ministry must not deduct income tax 1f— 
(a) it has received notice from the Inland Revenue of a determination for that tax year under 
this Chapter that tax is not to be deducted from reserve pay, and 
(b) it has not received notice of any amendment of that determination. 
(3) This regulation applies even if an objection or appeal has been made under this Chapter. 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 61(1), (2), (4). 


Determination by Inland Revenue 


125— (1) The Inland Revenue may make a determination that tax is not to be deducted from 
reserve pay if the Inland Revenue are satisfied that the reservist will not be liable to income tax 
on the full amount of the reserve pay in a tax year. 
(2) For the purpose of making a determination, it must be assumed— 
(a) that any reliefs from income tax to which the reservist is entitled are allowable primarily 
against the reservist’s PAYE income from other sources, and 
(b) unless the reservist objects, that the balance (if any) of such reliefs is next allowable 
against the reservist’s income other than PAYE income. 


(3) The Inland Revenue may make a determination before, or vat any time during, the tax year, 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 62. : HE —7 SAEED? 
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Objection against deduction of tax 
126— (1) A reservist who objects to tax being deducted in accordance with regulation 124 
(deduction at basic rate) must state the grounds of objection. 
(2) On receiving the notice of objection, the Inland Revenue must make a determination whether 
income tax at the basic rate is to be deducted from the reserve pay. 
(3) Regulation 125(2) (assumptions) applies for the purpose of making the determination. 
(4) The Inland Revenue must notify the reservist of the determination. 
(5) The Inland Revenue may amend the determination by agreement with the reservist. 
(6) If the Inland Revenue and the reservist do not reach agreement, the reservist may appeal 
against the determination by giving notice to the Inland Revenue. 
(7) An appeal under paragraph (6) may be made to the General or Special Commissioners.’ 


Amendments—! Para (7) revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 92, 107 with effect from J April 2009. 
 Commentary—Simon’ s Taxes E4.1181. 
) Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 63(1)-(4). 


Appeal to [the tribunal ]' 

127— (1) On [an appeal that is notified to the tribunal, the tribunal]' must determine whether 
income tax at the basic rate is to be deducted from the reserve pay. 
(2) Regulation 125(2) (assumptions) applies for the purpose of making the determination. 
(3) If, on appeal, the [tribunal determines]' that tax is not to be deducted from the reserve pay, 
the Inland Revenue must give notice of the determination to the Ministry. 
(4) For the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings to 
General Commissioners), the relevant place for the appeal is the place where the reservist lives! 
Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 63(5)-(7), (9). 
‘Amendments—' In heading, words substituted for word “Commissioners”, in para (1), words substituted for words “appeal, 

the Commissioners”, in para (3), words substituted for words “Commissioners determine”, and para (4) revoked, by the 


Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 107 with 
effect from 1 April 2009. 


Amended determinations 
128— (1) This regulation applies if a determination by the Inland Revenue or the [tribunal]! 
under regulation 125, 126 or 127 is found to be inappropriate because the actual circumstances 
are different from the circumstances by reference to which it was made. 
(2) The Inland Revenue must amend the determination. 
(3) The Inland Revenue must give notice of the amended determination to the reservist and the 
Ministry. 
(4) Regulations 126 and 127 apply in relation to an amended determination as they apply in 
relation to a determination under regulation 126(2). 


Commentary—Simon’s Taxes E4.1181. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 64. 

Amendments—! In para (1), word substituted for word “Commissioners” by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 109 with effect from 1 April 2009, 


Certificate of tax deducted 

129— (1) On making any payment of reserve pay from which tax is deducted, the Ministry may, 
and if the reservist so requires must, give the reservist a certificate showing the following 
particulars. 
(2) The particulars are— 

(a) the reservist’s name, 

(b) the reservist’s national insurance number, if known, 

(c) the date of the payment, 

(d) the amount of the payment, and 

(e) the amount of tax deducted. 


Commentary—Simon’s Taxes E4,1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 65. 


Repayment to reservist during tax year 


130— (1) The Ministry must not repay tax in respect of reserve pay to a reservist. 
(2) If a reservist applies for a repayment of tax deducted from reserve pay, the Inland Revenue 
may make such repayment at any time during the tax year as may be appropriate, 
(3) In deciding what is appropriate the Inland Revenue must have regard to— 
(a) the reserve pay of the reservist for the period from the beginning of the tax year up to and 
including the date of the application, 
(b) the amount of tax deducted from the reserve pay as evidenced by certificates of pay and 
tax supplied under regulation 129, 
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(c) any reliefs from income tax to which the reservist is entitled, and 

(d) the reservist’s other PAYE income for the tax year and, unless the reservist objects, the 
reservist’s income for the tax year from all other sources, and liability to taxon that income, as 
estimated by the Inland Revenue. 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 66. 


Particulars that Ministry must record — 

131— (1) The Ministry must record, in a deductions working sheet, the following particulars 
about every payment of reserve pay made to a reservist. 
(2) The particulars are— 

(a) the reservist’s name, 

(b) the reservist’s national insurance number, if known, 

(c) the tax year to which the deductions working sheet relates, 

(d) the date of the payment, 

(e) the amount of the payment, and 

(f) the amount of tax (if any) deducted on making the payment. 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 67. 


End of year certificate 

132— (1) The Ministry must give an end of year certificate to a reservist in respect of whom the 
Ministry was required to prepare or maintain a deductions working sheet. 
(2) The certificate must be given before Ist June following the end of the tax year to which it 
relates. 
(3) The certificate must show— 

(a) the tax year to which it relates, 

(b) the reservist’s name, 

(c) the reservist’s national insurance number, if known, 

(d) the total amount of reserve pay paid by the Ministry to the reservist during the tax year, 

(e) the total tax deducted from the reserve pay, 

(f{) the force in which the reservist was serving, and 

(g) the reservist’s service number. 


Commentary—Simon’s Taxes E4,1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 68. 


Other PAYE income of reservist 
133 Nothing in this Chapter affects the application of these Regulations to any other PAYE 
income of a reservist. 


Commentary—Simon’s Taxes E4.1181. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 70. 


[CHAPTER 2A 


SOCIAL SECURITY LUMP SUMS]! 


Amendments—! This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, s 20 with effect from 
6 April 2006. 


[133A Interpretation of Chapter 2A 
(1) In this Chapter— 
“the Act” means the Finance (No 2) Act 2005 and a reference (without noe to a numbered 
provision is a reference to the provision of the Act bearing that number; | 
“the Department” means— 
(a) in Great Britain, the Department for Work and Pensions; and — 
(b) in Northern Ireland, the Department for Social Development; 
“lump sum” means a social security pension lump sum as defined in section 9 of the Act; 
“the recipient” means a person who has become entitled to a lump sum.]! . 


Amendments—' This Chapter inserted by the Income Tax (PAY E) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. 


MSO 


eure 


Ausf (Hein a2 1} 


[133B Application of other Parts a ; siigqs talvises 

(1) Parts 2 (codes) and 3 (deduction and repayment of Lay His not SyRHy 6 ih ere 

(2) The rest of these Regulations apply as if Her Majesty’s Revenue se ‘Customs had issued a 
code in respect of a social security pension lump sum at either— ~ La Pape gi “ ba 


(a) the rate notified to the Department by the recipient pursuant to regulati¢ on 13D, ‘or . 


(b) the basic rate, if the recipient has not notified the Department of a rate)" bsilq oe pe 
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pete This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
pri ; 


[133C Determination of Rate of Deduction 


(1) On making any payment of a lump sum to a recipient during a tax year, the Department 
must deduct income tax at the marginal rate calculated in accordance with sub-paragraph (2). 


(2) For the purposes of this chapter the marginal rate is either— 
(a) the rate notified to the Department by the recipient in accordance with regulation 133D, 
or 
(6) in default of any such notification, the basic rate.]! 


erp av This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
pril 2006. 


[133D Notification by Recipient of Notice of Tax Rate 
(1) The recipient shall notify the Department that he considers the nil tax code should be applied 
to the lump sum or that one of the following rates should be used— 
(@)) uaF 
(b) the basic rate, or 
(c) the higher rate, 
in accordance with section 7(5) of the Act. 
(2) Notification shall be in the form, and made within the period, specified by the Department.]! 


Amendments—! This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. f 

? Para (1)(a) revoked by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 13 with effect 
from 6 April 2008. 


[133E Certificate of tax deducted 
(1) On making any payment of a lump sum from which tax is deducted, the Department may 
and if the recipient so requires, must, give the recipient an award notification showing the 
following particulars. 
(2) The particulars are— 

(a) the recipient’s name, 

(b) the recipient’s national insurance number, if known, 

(c) the date of the payment, 

(d) the amount of the payment, and 

(e) the amount of tax deducted.]! 


Amendments—! This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. 


[133F Repayment to recipient during tax year 

The Department may repay tax deducted from a lump sum to a recipient at any time during the 
tax year in which it was paid, if it appears to the Department that the incorrect rate of income 
tax was applied to the payment due to an administrative error by the Department.]! 


Amendments—' This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. 


[133G Records and notices 
(1) The Department must record, in a deductions working sheet, the following particulars about 
any payment of a lump sum. 
(2) The particulars are— 
(a) the recipient’s name, 
(b) the recipient’s national insurance number, if known, 
(c) the amount of the payment, 
(c) the date of the payment, 
(d) the amount of tax (if any) deducted from the payment, 
(e) the tax rate (if any) notified by the recipient to the Department, and 
(f) the amount of any repayment made to the recipient in respect of the lump sum. 
(3) The Department shall notify an officer of Revenue and Customs when a lump sum payment 
is made. 
(4) The notification referred to in sub-paragraph (3) shall contain the following information— 
(a) the recipient’s name and address, 
‘(b) the recipient’s national insurance number, if known, 
(c) the date of the payment, and 
(d) the recipient’s date of birth.’ J 
(5) The Department shall administer a separate PAYE scheme for the lump sum payments.]! 


Amendments—! This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. 
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[133H Other PAYE income of recipient 
Nothing in this Chapter affects the application of these Regulations to any other PAYE income 
of a recipient.]' 


Amendments—! This Chapter inserted by the Income Tax (PAYE) (Amendment) Regulations, SI 2006/243 with effect from 
6 April 2006. 


CHAPTERS 


HOLIDAY PAY FUNDS 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this Chapter not to apply to pension payers 
or pensioners in their capacity as such). 


Interpretation of Chapter 3 
134— In this Chapter— 
“fund” means a person who pays holiday pay— 


(a) to an individual who is not employed by the person, or 
(b) in respect of such an individual who has died; 


“holiday pay” means— 


(a) any payment received by an individual in exchange for a voucher, stamp or similar 
document purchased by a person who employs (or employed) that individual for any 
holiday period, or 

(b) if such an individual has died, any payment received by a person claiming in respect of 
that individual’s right to such a payment; 


“recipient” means a person who is paid holiday pay. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 71. 
Cross references—SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


Application of other Parts 
135— (1) Parts 2 (codes) and 3 (deduction and repayment of tax) do not apply to holiday pay. 
(2) The rest of these Regulations apply as if the Inland Revenue had issued the basic rate code in 
respect of holiday pay. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 72. 


Deduction of tax 
136 On making any payment of holiday pay to a recipient, a fund must deduct income tax at the 
basic rate in force at the time the payment is made. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 73. 


Certificate of tax deducted 


137— (1) On making any payment of holiday pay, a fund must give the recipient a certificate 
showing the following particulars. 


(2) The particulars are— 
(a) the recipient’s name, 
(b) the recipient’s national insurance number, if known, 
(c) the tax year in which the payment is made, 
(d) the date of the payment, 
(e) the amount of the payment, and 
(f) the amount of tax deducted on making the payment. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 74. 


Repayment to recipient during tax year 
138— (1) A fund must not repay tax deducted from a payment of holiday pay to a norkereinys 


(2) If a recipient applies for a repayment of tax deducted from holiday pay, the Inland Revenue 
may make such repayment at any time during the tax year as may be appropriate. .- =-— 


(3) In deciding what is appropriate the Inland Revenue must have regard to— 


(a) the holiday pay of the recipient for the period from the beginning of the tax year up to 
and including the date of the application, 

(b) the amount of tax deducted from the holiday pay as evidenced by certificates supplied 
under regulation 137, 

(c) any entitlement of the recipient to relief from income tax, and 

(d) the recipient’ s other PAYE income for the tax year and, unless the peberstiony objects, the 
recipient’s income for the tax year from all other sources, and liability to tax on that i income, 
as estimated by the Inland Revenue. 
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Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 75. 


Particulars that fund must record 

139— (1) A fund must record, in a deductions working sheet, the following particulars about 
every payment of holiday pay made to a recipient. 
(2) The particulars are— 

(a) the recipient’s name, 

(b) the recipient’s national insurance number, if known, 

(c) the tax year to which the deductions working sheet relates, 

(d) the date of the payment, 

(e) the amount of the payment, and 

(f) the amount of tax (if any) deducted on making the payment. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 76. 


Other PAYE income of recipient 
140 Nothing in this Chapter affects the application of these Regulations to any other PAYE 
income of a recipient. 


Commentary—Simon’s Taxes E4.1115. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 78. 


CHAPTER 4 
DIRECT COLLECTION AND SPECIAL ARRANGEMENTS 


Direct collection and special arrangements 
141— (1) n— 
(a) cases of casual employment, and 
(b) any other case in which the Inland Revenue are of the opinion that deduction of tax by 
reference to the tax tables is impracticable, 
the Inland Revenue may proceed in accordance with regulation 142, or make special arrange- 
ments for the collection of tax in respect of PAYE income of any employees. 
(2) A special arrangement does not apply to PAYE income of an employer’s employees if— 
(a) the arrangement has not been agreed with the employer, and 
(b) the employer does not proceed in accordance with the arrangement. 
Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 102. 


Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 


Direct collection: issue of deductions working sheet 


142— (1) The Inland Revenue may issue a deductions working sheet to an employee 
specifying— 

(a) the employee’s name, 

(b) the capacity in which the employee receives relevant payments, 

(c) the employee’s code, and 

(d) the tax year to which the deductions working sheet relates. 
(2) In such a case regulations 143 to 147 apply unless, within 30 days beginning with the receipt 
of the deductions working sheet, the employee objects to the use of the direct collection 
procedure. 


Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 104(1). 


Direct collection: employee to keep records 


143— (1) Whenever the employee receives any relevant payment during the tax year, the 
employee must record in the deductions working sheet— 

(a) the amount of the payment, 

(b) the date on which it was received, and 

(c). the total payments. to date. 
(2) In addition, the employee must record in the deductions working sheet in relation to the last 
date in a tax quarter on which the employee receives a relevant payment— 

(a) the total free pay to date or, as the case may be, the total additional pay to date in relation 

to that date according to the employee’s code, and 

(b) the corresponding total tax to date. 
(3) If the employee does not receive any relevant payments in a tax quarter, the last day of the 
quarter must be used for the purposes of paragraph (2). 
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(4) If the employee receives relevant payments in more than one capacity, no account is to be 
taken for the purposes of this regulation and regulations 144 to 147 of the relevant payments 
received by the employee in any capacity other than that mentioned in the deductions working 
sheet. 


(5) In this regulation and regulations 145 and 146, “total payments to date” means, in relation to 
any date, the sum of all relevant payments received by the employee from the beginning of the 
tax year up to and including that date, irrespective of the person or persons from whom it was 
received. 


Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 104(2), (14), (15). 


Direct collection: payment 
144— (1) In this regulation— 
“the current total tax” means the total tax to date required to be recorded in the deductions 
working sheet by an employee under regulation 143(2)(b); 
“the previous total tax” means the total tax to date (if any) required to be recorded for the 
previous tax quarter in the tax year. 


(2) If, in relation to any tax quarter, the current total tax exceeds the previous total tax, the 
employee must pay the excess to the Inland Revenue, within 14 days after the end of the tax 
quarter. 


(3) But if, in relation to any tax quarter, the previous total tax exceeds the current t total tax, the 
employee may recover the excess— 


(a) by deducting it from the amount payable under paragraph (2) for a later quarter in the tax 
year, or 
(6) from the Board of Inland Revenue. 


(4) If the employee’s code is a K code, the amount payable under paragraph (2) is not to exceed 
the overriding limit in relation to the relevant payments which the employee has received in that 
tax quarter. 

(5) Any amount which is not payable because of the application of paragraph (4) must be added 
to the current total tax for the purpose of the calculation in paragraph (2) or (3) for the next tax 
quarter (if any) of that tax year. 


Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 104(2), (3). 


Direct collection: return when relevant payments cease 


145— (1) When no longer receiving relevant payments, the employee must, without unreason- 
able delay, send a return to the Inland Revenue showing the following particulars. 
(2) The particulars are— 
(a) such particulars as the Board may require for identifying the employee, 
(b) the tax year to which the return relates, 
(c) the last date on which the employee received any relevant payments (“the last date”), 
(d) the employee’s total payments to date at the last date, 
(e) the corresponding total tax to date at the last date, and 
(f) if the employee’s code is a K code, the amount, if any, of that corresponding total tax to 
date which is not payable because of regulation 144(4) (overriding limit). 


Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 104(9), (10). 


Direct collection: end of year return 


146— (1) Before 20th May following the end of the tax year, the employee must deliver a return 
to the Inland Revenue. 


(2) The return must show— 


(a) such particulars as the Board may require for identifying the epee 

(b) the tax year to which the return relates, 

(c) the employee’s total payments to date at the end of the tax year,” , 

(d) the total tax to date calculated for the last tax quarter in the tax year, re 

(e) if the employee’s code is a K code, the amount, if any, of that ote tax to date wich 1 is not 
payable because of regulation 144(4) (overriding limit) i¢loigiw co 91 


(3) But paragraph (1) does not apply if the employee hag already seis wee a eer under 
regulation 145 or section 8 of TMA (personal returns). dt snoitibt 


(4) If a return is required by paragraph (1), regulations 76, 84 and - 218 (which relate to’ the 
certification and recovery of tax remaining unpaid by an employer for any tax year) Spel wath 
the necessary modifications in the case of any tax remaining unpaid by the employee. 


(5) Section 98A of TMA (special pena ices in case of certain Kane applies pert y (). 


Commentary—Simon’s Taxes E4.1144. ad Th 
Derivation—The Income Tax (Employments) Regultibsk SI 1993/744 reg 10411-1439; (16) DSen "s 20M TSSIBYU : 
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Direct collection: failure to pay 
147— (1) This regulation applies if, within 14 days after the end of any tax quarter— 
(a) the employee has not paid any tax for that quarter, and the Inland Revenue are unaware of 
the amount, if any, which the employee is liable to pay for that quarter, or 
(b) the employee has paid an amount of tax for that quarter, but the Inland Revenue are not 
satisfied that it is the full amount which the employee is liable to pay for that quarter. 
(2) The Inland Revenue may give notice to the employee requiring the employee, within 14 days 
of the issue of the notice, to deliver a return showing the amount of tax which the employee is 
liable to pay under regulation 144(2) in respect of the tax quarter in question. 
(3) If such a notice is given, regulations 77, 84 and 218(5) and (6) (which relate to the 
certification and recovery of tax unpaid by an employer) apply with the necessary modifications 
for the purposes of ascertaining, certifying and recovering the tax payable by the employee as if 
it were tax which the employee was liable to deduct from relevant payments paid by the 
employee. 
Commentary—Simon’s Taxes E4.1144. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 104(5), (6). 


PART 8 
SOCIAL SECURITY BENEFITS 


CHAPTER 1 


JOBSEEKER’S ALLOWANCE: NORMAL CASES 


Commentary—Simon’s Taxes E4.11101. 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 165 (except for SI 2003/2682 reg 148, this 
Chapter does not apply to claimants under Pt 8 Chapter 2 (jobseekers’ allowance: special cases). 


Interpretation of Chapters 1 and 2 
148 In Chapters 1 and 2— 

“award” means an award of a jobseeker’s allowance; 

“claim” means a claim for a jobseeker’s allowance; 

“claimant” means a person who has made a claim, or who is treated for the purposes of the 
JSA Regulations as having made a claim; 

“Chapter 2 claimant” means— 
(a) a claimant who is entitled to a jobseeker’s allowance by virtue of regulation 17 of the 

JSA Regulations (laid off and short time workers); or 
(b) a claimant who is a share fisherman, as defined by regulation 156 of the JSA 
Regulations; 

“Department” means the Department for Work and Pensions or, in Northern Ireland, the 
Department for Social Development; 

“JSA Regulations” means the Jobseeker’s Allowance Regulations 1996 or, in Northern 
Ireland, the Jobseeker’s Allowance Regulations (Northern Ireland) 1996; 

“jobseeker’s allowance” means benefit payable under— 
(a) the Jobseekers Act 1995, or 
(b) in Northern Ireland, the Jobseekers (Northern Ireland) Order 1995; 

“taxable jobseeker’s allowance” means any amount of jobseeker’s allowance which is charge- 
able to income tax under Chapter 2 of Part 10 of ITEPA (tax on social security income). 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 81, 83(1), 94. 


Scope of Chapter 1 
149 This Chapter applies to claimants who are not Chapter 2 claimants. 


Commentary—Simon’s Taxes E4.11101. 


Application of other regulations 


150— (1) The following regulations apply to payments of taxable jobseeker’s allowance made to 
a claimant with the modifications mentioned in paragraphs (2) and (3)— 


Regulation 2 interpretation 

Regulation 14 matters relevant to determination of code 
Regulation 15 flat rate codes 

Regulation 16 continued application of employee's code 
Regulation 17 notice to employee of code 

Regulation 18 objections and appeals against employee’s. code 
Regulation 19 amendment of code 
Regulation 20 ' notice to employer of amended code 


Regulation 21 deduction and repayment of tax by reference to employee’s code 
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Regulation 97 [retention by employer of PAYE records]! 

Regulation 98 multiple PAYE schemes 

Regulation 102 . succession to a business etc 

Regulation 185 adjusting total net tax deducted for purposes of sections 59A(1) 
and 59B(1) TMA 

Regulation 188 assessments other than self-assessments 

Regulation 211 how information must or may be delivered by employers 

Regulation 214 how information must be provided by employees 

Regulation 216 service by post. 


(2) In the application of those regulations, the expressions listed in column | of Table 5 have th 
meanings shown in column 2 of the table. 


TABLE 5 
MEANING OF EXPRESSIONS IN APPLICATION OF OTHER REGULATIONS 


1 Expression 2 Meaning for purposes of this Chapter 


claimant 
Department 
award 
taxable jobseeker’s allowance. 


Employee 
Employer 
Employment 
Relevant payments 


(3) In the application of regulations 20 and 21, any reference to the deduction or repayment o 
tax must be read as a reference to the tax calculation which the Department is required to mak 
at the end of the tax year or on the cessation of an award (by virtue of regulations 157(2)(a) anc 
158(2) respectively). 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 82, 83(3). 


Amendments—! In para (1), in table, words substituted for words “inspection of employer’s PAYE records”, by the Incom 
Tax (PAYE) (Amendment) Regulations, SI 2009/588 regs 2, 7 with effect from 1 April 2009 


Obtaining the claimant's Form P45 


151— (1) A claimant who has Parts 2 and 3 of Form P45 must deliver them to the Departmen 
on making a claim for a jobseeker’s allowance which includes taxable jobseeker’s allowance. 


(2) If, on making a claim, the claimant declares that the claimant’s last employer did not provid 
Parts 2 and 3 of Form P45, the Department may require the employer to deliver them to ; 
specified office of the Department. 

Commentary—Simon’s Taxes E4.11101. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 84(1), (2), (8). 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 11 (this regulation not to apply to pensioi 
payers or pensioners in their capacity as such). 


Deductions working sheet for claimants awarded taxable jobseeker’s allowance 
152— (1) The Department must prepare a deductions working sheet in respect of each claiman 
whose award includes taxable jobseeker’s allowance. 
(2) If the Department obtains Parts 2 and 3 of Form P45 relating to the claimant, it mus 
immediately prepare the deductions working sheet using the information shown in Parts 2 and | 
of Form P45 in accordance with regulation 153. 
(3) If the Department does not obtain Parts 2 and 3 of Form P45 relating to the claimant, i 
must prepare the deductions working sheet in accordance with regulation 154. 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 84(3), (7). 


Form P45; deductions working sheet and return 
153— (1) If Parts 2 and 3 of Form P45 relate to the current tax year, the Department mus 


record in the deductions working sheet the total payments to date shown in Parts 2 and 3 0 
Form P45. 


(2) If Parts 2 and 3 of Form P45 relate to the current tax year and show that the cumulative basi 
has been used, the Department must also— 
(a) record the following information from Parts 2 and 3 of Form P45 in the deduction 
working sheet, or 
(b) keep such records as enable production of the information. 
(3) If the code shown in Parts 2 and 3 of Form P45 is a K code, the information i is— 
(a) the total additional pay to date, penn 
(b) the total taxable payments to date, and PA fa) 


(c) the lower of the total tax to date as at the week or month shown in Parts 2 and aif Roni 
P45 or the total net tax deducted shown in them. £ noitaluges 
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(4) In any other case the information is— 
(a) the total free pay to date, 
(6) the total taxable payments to date, and 
(c) the corresponding total tax to date as at the week or month shown in Parts 2 and 3 of 
Form P45. 
(5) Paragraph (6) applies if— 
(a) the claim is made by 24th May in a tax year, and 
(b) Parts 2 and 3 of Form P45 show that the last relevant payment was made in the preceding 
tax year. 
(6) The Department must complete the deductions working sheet but without recording the total 
payments to date or total net tax deducted (if any) shown in Parts 2 and 3 of Form P45. 
(7) In cases falling within paragraphs (1) and (5), the code shown in Parts 2 and 3 of Form P45 
must be treated as the claimant’s code for the purposes of these Regulations. 
(8) If, in a case not falling within paragraph (5), Parts 2 and 3 of Form P45 show that the last 
elevant payment was made in a tax year preceding that in which the claim was made, the 
Department— 
(a) must complete the deductions working sheet but without recording the total payments to 
date or total net tax deducted (if any) shown in Parts 2 and 3 of Form P45, and 
(6) must record the emergency code as the claimant’s code. 
(9) The Department must supply the information recorded under this regulation to the Inland 
Revenue together with such further information as may be required for the purposes of these 
Regulations. 


Commentary—Simon's Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 84(3), (5){7). 


No Form P45, deductions working sheet and return 
154— (1) Ina case falling within regulation 152(3) (no Form P45), the Department must— 
(a) prepare the deductions working sheet within 14 days of the award of a taxable jobseeker’s 


allowance, and 
(b) record the emergency code as the claimant’s code. 
(2) The Department must also deliver a return to the Inland Revenue, giving— 
(a) the claimant’s name, 
(b) the claimant’s national insurance number, 
(c) the claimant’s date of birth, if known, 
(d) the date on which the claim was made, and 
(e) the reference number of the benefit office submitting the return. 


(3) But the return need not be delivered if the claimant certifies that the claamant— 


(a) is undergoing a course of full-time education and has not had regular employment since 
the previous 6th April, or 
(b) has not had regular employment since finishing full-time education. 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 84(7), (9), (10). 


Claimant's code etc to be used for calculations 
155— (1) This regulation applies if, in respect of a claimant, the Department receives 
notification from the Inland Revenue of— 


(a) a code or amended code, 

(b) total payments to date, or 

(c) total net tax deducted. 
(2) The Department must record that notification in substitution for any previous record and use 
it for the purpose of all calculations required under this Chapter. 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 85(2). 


Recording the amount of taxable jobseeker’s allowance 
156 Whenever a payment of jobseeker’s allowance is made, the Department must record the 
taxable jobseeker’s allowance included in the payment. 


Commentary—Simon’ s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 87. 


Obligations at end of tax year 
157— (1) This regulation applies in respect of each award which includes taxable jobseeker’s 
allowance and which continues beyond the end of a tax year. 
(2) Before 1st June following the end of the tax year, the Department must— 
(a) make a tax calculation in accordance with regulation 161 if the claimant’s code is used on 
the cumulative basis; 
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(b) subject to paragraph (3), issue a certificate to the claimant; and 
(c) deliver a return to the Inland Revenue. 


(3) The Department need not issue the certificate if— 


(a) no taxable jobseeker’s allowance has been paid, and 
(b) a tax calculation in accordance with regulation 161 is not required. 
(4) The certificate must show— 
(a) the tax year to which it relates, 
(b) the total jobseeker’s allowance for the tax year excluding any amounts previously notifiec 
under regulation 159(2) or 160(2), 
(c) the taxable jobseeker’s allowance included in the total jobseeker’s allowance, 
(d) the claimant’s code, 
(e) the claimant’s national insurance number, 
(f) the claimant’s name, 
(g) the claimant’s address, if known, 
(A) any previous relevant payments and any tax deducted from those relevant payments whict 
the Department was required to take into account under regulation 161, 
(i) any total payments to date recorded by the Department in accordance with regula. 
tion 153(1) plus the total taxable jobseeker’s allowance for the tax year, and the corresponding 
total net tax deducted, and 
(j) the amount of tax refunded by the Department. 
(5) The return must show— 


(a) the particulars specified in paragraph (4), and 
(b) if a calculation is required under regulation 161, any amount of tax outstanding. 


Commentary—Simon's Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 88(1), (2), (4), (5). 


When an award ceases 


158— (1) For the purposes of these Regulations an award ceases when entitlement to < 
jobseeker’s allowance ceases. 


(2) When an award of a taxable jobseeker’s allowance ceases the Department must make a ta» 
calculation in accordance with regulation 161 if the claimant’s code is used on the cumulativi 
basis. 


(3) The relevant date for the purposes of that calculation is the date on which the award ceases 


(4) The date on which the award ceases is the last day for which benefit was paid and was no 
recoverable, except that if the last day is 4th or 5th April the date is the preceding 3rd April. 
(5) But the Department need not amend a tax calculation solely because the date used for the 
purposes of the calculation is subsequently shown to be incorrect. 


Commentary—Simon's Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 89, 91(4). 


Cessation of award: Form P45U 


159— (1) When an award of a taxable jobseeker’s allowance ceases the Department mus 
immediately complete Form P45U. 


(2) The Department must then— 


(a) send Part | of Form P45U to the Inland Revenue, and 
(b) provide Part 1A of Form P45U and Parts 2 and 3 of Form P45 to the claimant. 


(3) The information listed in column | of Table 6 must, subject to the conditions set out ir 
column 2, be provided in Parts | and 1A of Form P45U and Parts 2 and 3 of Form P45 a: 
indicated in columns 3 to 5. 


TABLE 6 if 
INFORMATION WHICH MUST BE PROVIDED IN FORM P45U 


| 
Information to be provided FormP45U Form P45 


Part 1 Part 1A | GELS. | 

rolisiaashigesses olds» 
1 the tax reference as shown in the yes ¥ anb 
deductions working sheet (339 Cir) Mash oungoath asl Ding pane y ty 4 


2 claimant’s national insurance a bersmaiad yes 


£0 oVUSLUOND ons 
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: 


FormP45 He Form P45 


5 the claimant’s code or, if more than yes yes yes 
one, the latest code for the tax year 
| during which the award ceased 
6 whether the claimant’s code is used yes yes yes 
on the cumulative basis 
7 the tax week or month in which the | if the yes yes yes 
award ceased claimant’s 
code is used 
on the 
| cumulative 
) basis 
8 the total payments to date if the yes yes yes 
- (including taxable jobseeker’s claimant’s 
allowance) at the date the award code is used 
ceased, and the corresponding total on the 
net tax deducted cumulative 
basis 
9 the taxable jobseeker’s allowance if the yes yes no 
paid during the tax year by virtue of claimant’s 
the award in question code is used 
on the 
cumulative 
basis, and if 
different 
from the 
information 
supplied 
under item 
10 the taxable jobseeker’s allowance if the yes yes no 
paid during the tax year by virtue of claimant’s 
the award in question code is not 
used on the 
cumulative 
basis 
11 any amount of tax outstanding if the yes no 


pension by reason of a former 


claimant’s 
code is used 
on the 
cumulative 
basis 


12 whether the claimant was yes 
- self-employed immediately before the 
claim was made 
13 whether the claimant is receiving a ae yes no no 


employment 

14 the claimant’s address 

15 the address of the benefit officer 
16 the date the form is completed 


3 
ie} 


{e) 
5 5 
e} 


yes 


=] 
eo) 


g 
° 


4) The Department must also give notice to the claimant of— 
(a) the total jobseeker’s allowance for the tax year excluding any sums previously notified 
under this regulation or regulation 160, 171 or 172, and 
(6) the taxable jobseeker’s allowance included in that total. 

5) Expressions used. in Parts 2 and 3 of Form P45 have the following meanings— 


(a) “employee” means “claimant”, 
(b) “leaving date” means “date the award ceased”, and 
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(c) “pay” means “jobseeker’s allowance”. 
(6) Regulation 163 (death of claimant) modifies the requirements of this regulation if an awarc 
of taxable jobseeker’s allowance has ceased on the death of the claimant. 


Commentary—Simon’'s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 89(2). 


Notification of taxable jobseeker’s allowance adjustment 
160— (1) Paragraph (2) applies if— 
(a) after a certificate under regulation 157(2)(b) has been issued (or would have been issue 


but for regulation 157(3)), or 
(b) after a notice has been issued under regulation 159(4) or this regulation, 


further taxable jobseeker’s allowance is paid to, or taxable jobseeker’s allowance overpaid 1 
recovered from, the claimant. 


(2) The Department must— 


(a) give notice to the claimant of the revised figure of total jobseeker’s allowance and th 
taxable jobseeker’s allowance included in that revised figure in accordance with the relevan 
regulation, and 

(b) notify the Inland Revenue of the sums paid or refunded. 


Commentary—Simon's Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 88(3), 90. 


Tax calculation 


161— (1) This regulation applies, subject to regulation 162, if the Department is required b 
regulation 157 or 158 to make a tax calculation. 


(2) The Department must calculate in respect of the claimant as at the relevant date— 


(a) the total payments to date, and 
(b) the claimant’s total tax. 


(3) If the recorded tax exceeds the claimant’s total tax, the Department must repay the excess t 
the claimant. 


(4) But if the recorded tax is less than the claimant’s total tax—; 
(a) the difference is tax outstanding for the purposes of regulation 157(5)(b) or item 11 o 
Table 6 in regulation 159(3), and 
(b) the Department must treat the claimant’s code as issued by the Inland Revenue on th 
non-cumulative basis from the relevant date. 
(5) In this regulation— 
“claimant’s total tax” means— 
(a) if the claimant’s code is a K code, the lesser of — 


(1) 50% of the claimant’s total payments to date, and 
(ii) the tax due in accordance with the appropriate tax tables in respect of the claimant’ 
total taxable payments to date at the relevant date; 


(b) in any other case, the tax due in accordance with the appropriate tax tables in respect o 
the claimant’s total taxable payments to date at the relevant date; 


“recorded tax” means the total tax to date or (as the case may be) the total net tax deducte: 
which was recorded in accordance with regulation 153(3) or (4) when the claim was made; 
“relevant date” means— 


(a) the end of the tax year, if the calculation is required by regulation 157; 
(b) the date used for the purposes of the calculation, if the calculation is required b 
regulation 158; 


“total payments to date” means any payments to date recorded by the Department 11 

accordance with regulation 153(1), plus the total taxable jobseeker’s allowance. 
Commentary—Simon’'s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 91(1)-(3). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 162 (cases where a | tax calculation under thi 

regulation is not required). 

tiie dri 
No tax calculation required in certain cases 2-3. 

162— (1) A tax calculation under regulation 161 is not required in any of the following cases— 


(a) if the claimant does not give the Department Parts 2 and 3 of Form P45, and does no 

certify in accordance with regulation 154(3) (students etc); 

(b) if the claimant gives the Department Parts 2 and 3 of Form PAs, ‘hui they ¢ do, Bot ER t 

the claimant’s last employment or award before the present award, ‘whichever i is later; 

(c) if the claimant is in receipt of a pension in respect of a former employment;, 

(d) if it appears to the Department on the occasion of a claim that a previous fe shoul 

ee been treated as having ceased in accordance with regulation 158 (when an award ceases) 
: fii sovolyims ty 

(e) if the claimant’s code is a nil tax code, basic rate code or higher ratecode. 
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(2) Those cases are treated as if the Inland Revenue had made a direction that the claimant’s 
code must be used on the non-cumulative basis. 

(3) Those cases are subject to a notification from the Inland Revenue under regulation 155 that 
revised particulars are to be substituted and used. 


Commentary—Simon’s Taxes £4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 91(4), (5). 


Death of claimant 


163— (1) On being informed of the death of a claimant whose award included taxable 
jobseeker’s allowance, the Department must send the Inland Revenue the completed Form P45U 
indicating in Part 1 that the claimant has died. 


(2) If the Department knows the name and address of the claimant’s personal representative, the 
Department must send the notice referred to in regulation 159(4) to the personal representative. 


(3) But if the Department has not been notified of the name and address of the claimant’s 
personal representative within 30 days of the claimant’s death, the Department is not required— 
(a) to make a tax calculation under regulation 161, nor 
(b) to issue the notice under regulation 159(4). 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 92. 


Finance 


164— (1) The Board of Inland Revenue must advance monies to the National Insurance Funds 
of Great Britain and Northern Ireland at intervals to be agreed with the Department for use in 
making repayments of income tax under these Regulations. 


(2) The Department must provide the Board with a quarterly statement of receipts and 
payments. 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 93. 


CHAPTER? 
JOBSEEKER’S ALLOWANCE: SPECIAL CASES 


Scope of Chapter 2 
165— (1) This Chapter applies only to Chapter 2 claimants (as defined by regulation 148). 
(2) Except for regulation 148 (interpretation), Chapter 1 does not apply to Chapter 2 claimants. 
Commentary—Simon’s Taxes E4.11101. 


Jobseeker’s allowance paid directly to claimant 
166— (1) This regulation applies if the Department makes a payment of taxable jobseeker’s 
allowance directly to a Chapter 2 claimant. 
(2) The Department must— 
(a) record the amount, and 
(b) pay the full sum without any deduction or repayment of income tax. 


Commentary—Simon’s Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 95. 


Jobseeker’s allowance paid by employer 
167— (1) If— 
(a) a jobseeker’s allowance is paid to a Chapter 2 claimant by the claimant’s employer on 
behalf of the Department, and 
(b) the employer calculates the jobseeker’s allowance payable by reference to instructions 
supplied by the Department, 
the employer must also calculate the taxable jobseeker’s allowance in accordance with those 
instructions. 
(2) If— 
(a) a jobseeker’s allowance is paid to a Chapter 2 claimant by the claimant’s employer on 
behalf of the Department, and 
(b) paragraph (1)(b) does not apply, 
the Department must notify the employer of the amount of jobseeker’s allowance and of taxable 
jobseeker’s allowance. 
(3) If the employer has undertaken to pay a jobseeker’s allowance on behalf of the Department, 
the Department must pay the full amount to the employer without any deduction on account of 
income tax. 


Commentary—Simon's Taxes £4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 96(1)-(3). 


SIS 


2003/2682 reg 167 Statutory Instruments 1058 


Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies ¢ 
agency workers in their capacity as such). 

SI 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such), 


Regulation 167 cases: application of other regulations 


168— (1) Parts 2 to 4 (codes; deduction and repayment of tax; payments, returns an 
information) apply to the taxable jobseeker’s allowance paid to a Chapter 2 claimant by th 
employer on behalf of the Department under regulation 167, as if it were a relevant paymer 
from the employment. 

(2) But this is subject to paragraph (3), which applies in any case in which it’ appears to th 
Inland Revenue that deduction of tax from the taxable jobseeker’s allowance paid by th 
employer on behalf of the Department by reference to the tax tables is impracticable. 


(3) The Inland Revenue may make such other arrangements as are appropriate for the collectio 
of tax in respect of taxable jobseeker’s allowance. 


(4) Regulations 170 to 172 (information to be supplied etc) do not apply if— 


(a) the Chapter 2 claimant’s employer has been paying the jobseeker’s allowance in accorc 
ance with regulation 167, and 
(b) the employer provides the information in question. 

Commentary—Simon's Taxes E4.11101. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 96(4), (5). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 10 (this regulation not to apply to agencies ¢ 
agency workers in their capacity as such). 

ST 2003/2682 reg 11 (this regulation not to apply to pension payers or pensioners in their capacity as such). 

SI 2003/2682 reg 12 (this regulation not to apply to other payers or other payees in their capacity as such). 


When a Chapter 2 award ceases 
169 For the purposes of this Chapter, an award ceases when entitlement to a jobseeker 
allowance which depends on regulation 17 or 156 of the JSA Regulations ceases. 


Commentary—Simon's Taxes E4.11101. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 97(1). 


Information to be supplied at end of tax year. 


170— (1) This regulation applies in respect of an award of taxable jobseeker’s allowance whic 
continues beyond the end of a tax year. 


(2) Before Ist June following the end of the tax year, the Department must give notice to th 
Inland Revenue and. the Chapter 2 claimant of— 


(a) the total jobseeker’s allowance, and 
(b) the taxable jobseeker’s allowance, 


paid in respect of the award during that tax year. 


Commentary—Simon’s Taxes E4.11101. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 97(2). 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 168 (cases where this ‘regulation does n« 
apply). 


Information to be supplied when an award of taxable jobseeker’s allowance ceases 


171— (1) When an award of taxable jobseeker’s allowance ceases, the Department must giv 
notice to the Inland Revenue and, except where the Chapter 2 claimant has died, the claiman 
of— 

(a) the total jobseeker’s allowance, and 

(b) the taxable jobseeker’s allowance, 


paid in respect of the award, showing the amounts appropriate to the award for’ the: tax ot i 
which it ceased. “ach Sai 


(2) If the Department has been notified of the name and address of a  aaeeleed claimant 
personal representative within 30 days of the claimant’s death, ons Departmeiit must sett th 
notice to the personal representative. i Tayo 


Commentary—Simon’s Taxes E4.11101. a 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 97(2). 
Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 168 (cases where this emmee does nc 
apply). 
tsq3Ch ant to 
Adjustments of taxable jobseeker’s allowance = 
172— (1) Paragraph (2) applies if, after the issue of a notice under regulation 170 or ae ar 


(a) further taxable jobseeker’s allowance is paid to the Chapter 2 claiman nt, ‘or 


(b) taxable jobseeker’s allowance overpaid Is recovered from the Chapter T or 2 claimant. ait HM oh 


(2) The Department must— WK Genes 
(a) notify the Chapter 2 claimant of the revised figure of total de bsegsen allowan th 
taxable jobseeker’s allowance included in that revised figure, and . LT Steonl - ee and th 
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(b) notify the Inland Revenue of any adjustment to the figure of taxable jobseeker’s 
allowance, 


showing the amounts appropriate to each tax year. 


Commentary—Simon’s Taxes E4.11101. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98. 

Cross references—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 168 (cases where this regulation does not 
apply). 


CHAPTER 3 
INCAPACITY BENEFIT 


Interpretation of Chapter 3 
173— In this Chapter— 


“award” means an award of incapacity benefit; 
“claim” means a claim for incapacity benefit; 
“claimant” means a person who has made a claim; 
“Department” means the Department for Work and Pensions or, in Northern Ireland, the 
Department for Social Development; 
“incapacity benefit” means short-term incapacity benefit or long-term incapacity benefit 
payable under— 
(a) sections 30A(1), 30A(S5), 40 or 41 of the Social Security Contributions and Benefits 
Act 1992, or 
(b) in Northern Ireland, section 30A(1), 30A(S), 40 or 41 of the Social Security Contribu- 
tions and Benefits (Northern Ireland) Act 1992; 
“single-income claimant” means a claimant who, for a tax year— 
(a) is not entitled to receive any relevant payments in addition to the payments of taxable 
incapacity benefit, or 
(b) is so entitled but has failed to provide any details relating to those payments when 
making the claim, 
and who is not a self-employed earner as defined by section 2 of the Social Security 
Contributions and Benefits Act 1992 or, in Northern Ireland, section 2 of the Social Security 
Contributions and Benefits (Northern Ireland) Act 1992; 
“taxable incapacity benefit” means any amount of incapacity benefit which is chargeable to 
income tax under Chapter 2 of Part 10 of ITEPA (tax on social security income). 


Commentary—Simon's Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 81, 98A, 98C. 


Application of other regulations 


174— (1) The following regulations apply, subject to this Chapter, to payments of taxable 
incapacity benefit with the modifications mentioned in paragraphs (2) to (4)— 


Interpretation 
flat rate codes 


Regulation 2 
Regulation 15 


Regulation 16 
Regulation 17 
Regulation 18 
Regulation 19 
Regulation 20 
Regulation 21 


Regulations 22 to 25 
Regulations 26 to 31 


Regulation 33 
Regulation 36 
Regulation 66 
Regulation 67 


Regulation 68 
Regulation 69 
Regulation 70 
Regulation 72 
Regulation 73 


Regulation 74 


Continued application of employee’s code 

notice to employee of code 

Objections and appeals against employee’s code 
Amendment of code 

notice to employer of amended code 

Deduction and repayment of tax by reference to 
employee’s code 

Cumulative basis 

non-cumulative basis 

nil tax code: no deductions or repayments 
Cessation of employment: Form P45 

Deductions working sheets 

Information to employees about payments and tax 
deducted 

periodic payments to and recoveries from the Revenue 
due date and receipts for payments of tax 
Quarterly tax periods 

Recovery from employee of tax not deducted by 
employer 

pie return of relevant Pome liable to deduction 
of tax 


- annual return of relevant payments not liable to 
deduction of tax 
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Regulation 76 
Regulation 79 
Regulation 84 
Regulation 97 
Regulation 98 
Regulation 102 
Regulation 141 
Regulation 185 
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Certificate if tax in regulation 73 return is unpaid 
Certificate after inspection of PAYE records 
Recovery of tax and interest 

[retention by employer of PAYE records]! 
multiple PAYE schemes 

Succession to a business etc 

direct collection and special arrangements 
Adjusting total net tax deducted for purposes of 


sections 59A(1) and 59B(1) TMA 


Regulation 188 Assessments other than self-assessments 

Regulation 211 how information must or may be delivered by 
employers 

Regulation 216 service by post 

Regulation 218 Certificate that sum due 

Regulation 219 Payment by cheque. 


(2) In the application of those regulations, the expressions listed in column 1 of Table 7 have the 
meanings shown in column 2 of the table. 


TABLE 7 
MEANING OF EXPRESSIONS IN APPLICATION OF OTHER REGULATIONS 
I Expression 2 Meaning for purposes of this Chapter 
Employee Claimant 
Employer Department 
Employment Award 


Relevant payments taxable incapacity benefit. 


(3) In regulation 15 (flat rate codes)— 
(a) omit paragraph (1); 
(b) omit paragraph (3)(a); and 
(c) for paragraph (3)(c) substitute— 
“(c) the Inland Revenue consider that the code which would otherwise be the claimant's 
code would result in too much tax being deducted for the tax year in question.” 


(4) In regulation 21(1) (deduction and repayment of tax by reference to employee’s code), for “in 
accordance with these Regulations” substitute “in accordance with Chapter 3 of Part 8”. 
Commentary—Simon's Taxes E4.11102. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 82, 98B, 98G(1). 


Amendments—' In para (1), in table, words substituted for words “inspection of employer’s PAYE records”, by the Income 
Tax (PAYE) (Amendment) Regulations, SI 2009/588 regs 2, 7 with effect from 1 April 2009. 


Emergency IB code to be used before claimant's code issued 


175— (1) Paragraph (2) applies if the Department makes a payment of taxable incapacity 
benefit during a tax year to a single-income claimant before a code has been issued by the Inland 
Revenue for that year in respect of that award. 


(2) The Department must— 


(a) deduct tax using an emergency IB code on the non-cumulative basis, and 
(b) keep records in a deductions working sheet which it must prepare for the purpose. 


(3) The use of an emergency IB code under this regulation is treated as the issue of a code for the 
purposes of regulations 21, 36 and 180. 


Commentary—Simon's Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98C(1). 


Return in respect of all claimants to taxable incapacity benefit 


176— (1) When the Department first makes a payment of taxable incapacity benefit to a 
claimant it must immediately deliver a return to the Inland Revenue containing the following 
information. 


(2) The information is— 


(a) the claimant’s name, 

(b) the claimant’s address, ‘ 

(c) the claimant’s date of birth, if known, ey a 

(d) the claimant’s national insurance number, 

(e) the date on which the claimant’s entitlement to taxable incapacity benefit began, 
(f) the weekly rate of taxable incapacity benefit being paid to the claimant, 
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(g) if a code is being used for the payment, that code and whether it is used on the 
non-cumulative basis, 

(h) if the payment was preceded by payment of incapacity benefit which was not taxable, the 
date that benefit was first paid, and 

(i) the claimant’s tax reference, if known. 


Commentary—Simon’s Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98D(1), (2). 


Further return required in certain cases 
177— (1) On making a subsequent payment of taxable incapacity benefit to the claimant, the 
Department must deliver a further return in accordance with regulation 176 as if that 
subsequent payment were the first payment, if conditions A and B are met. 
(2) Condition A is that the Inland Revenue have previously determined the claimant’s code in 
relation to the payments of incapacity benefit to be a nil tax code. 
(3) Condition B is that the subsequent payment is the first payment to be made at a different rate 

from the rate subsisting at the time of that determination. 

(4) In addition to providing the information listed in regulation 176(2), the Department must 
indicate in the further return that the weekly rate of taxable incapacity benefit being paid to the 
claimant represents a revised amount. 


Commentary—Simon’s Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98D(3). 


Delivery of Form P45 to Department 
178— (1) This regulation applies if a single-income claimant— 
(a) has Parts 2 and 3 of Form P45, and 
(b) has not made, and does not intend to make, a claim for repayment of tax. 
(2) The claimant must deliver Parts 2 and 3 of Form P45 when making a claim, and the 
Department must immediately send them to the Inland Revenue office. 


Commentary—Simon’s Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98E(1). 


Determination of claimant's code by Inland Revenue 
179— (1) On receiving a return under regulation 176 relating to a single-income claimant, the 
Inland Revenue must determine the code for the claimant. 
(2) The Inland Revenue may determine the code for a claimant who is not a single-income 
claimant if they consider that it would be impractical to collect tax arising on the claimant’s 
taxable incapacity benefit by other means. 
(3) In determining the code for a claimant under this regulation, regulation 14(1) (matters to 
which Revenue must have regard in determining an employee’s code) does not apply. 
(4) If the Inland Revenue are satisfied the claimant is entitled, for the tax year for which the code 
is determined, to any of the following reliefs from income tax, they must have regard to that 
relief in determining the code for the claimant under this regulation. 
(5) The reliefs are— 

(a) personal allowance (section 257(1) of ICTA), 

(b) married couple’s allowance (section 257A of ICTA), and 

(c) blind person’s allowance (section 265(1) of ICTA). 
(6) If the Inland Revenue determine the code for a claimant before the beginning of the tax year 
for which it is determined, the Inland Revenue— 

(a) must have regard to any expected change in the amounts of those reliefs, but 

(b) may disregard any of those reliefs if they are not satisfied that the claimant will be entitled 

to it for the tax year for which it is determined. 


Commentary—Simon’s Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 98F(1)-(4). 


Death of claimant 

180— (1) On the death of a claimant in respect of whom a code has been issued by the Inland 
Revenue, the Department must— 

(a) complete Form P45 indicating in Part 1 that the claimant has died, and 

(b) send it to the Inland Revenue. 
(2) The Department must comply with paragraph (1)— 

(a) on the day on which it learns of the claimant’s death, or 

(b) if that is not practicable, without unreasonable delay. 
(3) Paragraph (4) applies if the Department makes any payment of taxable incapacity benefit 
after the date of the claimant’s death— 


(a) before completing Form P45, or : 
(b) after completing Form P45 but during the tax year in which the claimant died. 
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(4) The Department must, on making the payment, deduct or repay tax as if the deceased 
claimant were still alive and the award had not ceased at the date of payment. 


(5) Regulation 37(2) to (6) (PAYE income paid after employment ceased) applies to any payment 
of taxable incapacity benefit which— 

(a) is made in a tax year following the tax year in which the claimant died, and 

(b) is not included in Form P45. 


Commentary—Simon's Taxes E4.11102. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 27, 98B. 


CHAPTER 4 
INCOME SUPPORT 


Interpretation of Chapter 4 
181— In this Chapter— 


“award” means an award of income support; 
“claim” means a claim for income support; 
“claimant” means a person who has made a claim; 
“Department” means the Department for Work and Pensions or, in Northern Ireland, the 
Department for Social Development; 
“income support” means benefit payable under— 


(a) section 124 of the Social Security Contributions and Benefits Act 1992, or 
(b) in Northern Ireland, section 123 of the Social Security Contributions and Benefit: 
(Northern Ireland) Act 1992; 


“taxable income support” means any amount of income support which is chargeable tc 
income tax under Chapter 2 of Part 10 of ITEPA (tax on social security income). 


Recording the amount of taxable income support 
182— Whenever the Department makes a payment of taxable income support it must— 


(a) record the amount, and 
(b) pay the full sum without any deduction or repayment of income tax. 


Information to be supplied when an award of taxable income support ceases 
183— (1) This regulation applies when an award of taxable income support ceases. 


(2) The Department must give notice to the Inland Revenue and, except where. the claimant ha: 
died, the claimant of— 


(a) the total income support, and 
(b) the taxable income support, 


paid in respect of the award showing the amounts appropriate to each tax year, 


(3) If the Department has been notified of the name and address of a deceased claimant’ 
personal representative within 30 days of the claimant’s death, the Department must send the 
notice to the personal representative. 


Adjustments of taxable income support 
184— (1) Paragraph (2) applies if, after the issue of a notice under regulation 183(2)— 


(a) further taxable income support is paid to the claimant, or 
(b) taxable income support overpaid is recovered from the claimant. 


(2) The Department must— 


(a) notify the claimant of the revised figure of total income support aan the taxable income 
support included in that revised figure, and 
(b) notify the Inland Revenue of any adjustment to the figure of taxable i income support, 


showing the amounts appropriate to each tax year. 


[CHAPTER 5 


EMPLOYMENT AND SUPPORT ALLOWANCE)’ | 


Amendments—' Chapter’ 5 (ss 184A-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No. 2 
Regulations, SI 2008/2601 regs 2. 3 with effect from 27 October 2008. 


[Interpretation of Chapter’s Y bate SAY eo I 
184A ) Bq lun InerieqeC 
In this Chapter— o enrol i rloitiw moO yBb exit 1 
” HIOSIC Te P ter 
“award” means an award of employment and support allowance; $5 ace Fava 
“claim” means a claim for employment and support allowance; ir asilqqs (®) rigaigsiss 
“claimant” means a person who has made a claim; insmisl odf to sisb or 191i 


“Department” means the Department for Work and Pensions: OF, tin Nairfistomcladdedd ssc 
Department for Social Development; 197. gaitalqenios 19fts (A) 
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“employment and support allowance” means benefit payable under— 


(a) the Welfare Reform Act 2007, or 
(6) in Northern Ireland, the Welfare Reform Act (Northern Ireland) 2007; 


“taxable employment and support allowance” means any amount of employment and support 
allowance which is chargeable to income tax under Chapter 2 of Part 10 of ITEPA (tax on 
social security income).]! 


Amendments—' Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect f-om 27 October 2008. 


[Application of other regulations 


184B— (1) The following regulations apply to payments of employment and support allowance 
ymade to a claimant with the modifications mentioned in paragraphs (2) to (4)— 


regulation 2 interpretation 


regulation 14 matters relevant to determination of code 

regulation 15 flat rate codes 

regulation 16 continued application of employee’s code 
notice to employee of code 

regulation 18 objections and appeals against employee’s code 
, regulation 19 amendment of code 


regulation 20 notice to employer of amended code 


regulation 21 deduction and repayment of tax by reference to 


employee’s code 


regulation 97 [retention by employer of PAYE records]* 


regulation 98 multiple PAY E schemes 


regulation 102 succession to a business etc 


regulation 185 adjusting total net tax deducted for purposes of 
sections 59A(1) and 59B(1) TMA 


[regulation 205A mandatory use of electronic communication for 
delivering specified information 


regulation 205B general provisions relating to this Chapter 


regulation 206 employers and specified employers 


regulation 207 specified information 


e-filing notice and appeals 


regulation 208 


regulation 209 standards of accuracy and completeness 


penalty for failing to deliver relevant annual returns 


regulation 210 
and specified information 


penalty: form P45 (Part 1 or Part 3), P46 or 


regulation 210B 
. P46(Pen) 


regulation 210C appeals and interest]? 


how information must or may be delivered by 


regulation 211 
employers 


regulation 214 how information must be provided by employees 


service by post. 


regulation 216 


(2) In the application of those regulations, the expressions listed in column | of Table 7A have 
the meanings shown in column 2 of the table. 
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TABLE 7A 
MEANING OF EXPRESSIONS IN APPLICATION OF OTHER REGULATIONS 
I. Expression — 2. Meaning for purposes of this Chapter 
Employee claimant 
[Employer, specified employer]* Department 
Employment award 
Relevant payments taxable employment and support allowance 


(3) In the application of regulations 20 (notice to employer of amended code) and 21 (deductio1 
and repayment of tax by reference to employee’s code), any reference to the deduction o 
repayment of tax shall be read as a reference to the tax calculation which the Department 1 
required to make at the end of the tax year or on the cessation of an award (by virtue o 
regulation 1841(2)(a) and 184K(2). 


(4) In the application of regulation 207 (specified information) the reference to specifies 
information shall be read as including references to— 


(a) the return and accompanying information required by regulations 184G (return in respec 
of all claimants to taxable employment and support allowance) and 184J (annual return), 
(b) Part 1 of Form P45ESA, and 

(c) the information required under regulation 184E(9).]! 


Amendments—! Chapter 5 (ss 184A~—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No z 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 

? In para (1), in table, words substituted for words “inspection of employer’s PAYE records”, by the Income Tax (PAYE 
(Amendment) Regulations, SI 2009/588 regs 2, 7 with effect from 1 April 2009. 

> In para (1), in table, entries substituted, and in para (2), in table, words substituted for word “Employer”, by the Incom 
Tax (Pay As You Earn) (Amendment No 2) Regulations, ST 2009/2029 regs 2, 3 with effect in relation to the tax yea 
2009-10 and subsequent tax years. Entries previously read as follows— 


“regulation 205 mandatory use of electronic communications 
regulation 206 specified employers 

regulation 207 specified information 

regulation 208 e-filing notice and appeals 

regulation 209 standards of accuracy and completeness 
regulation 210 penalties and appeals”. 


[Obtaining the claimant's Form P45 
184C— (1) A claimant who has Parts 2 and 3 of Form P45 must deliver them to the Departmen 
on making a claim for employment and support allowance which includes taxable employmen 
and support allowance. 
(2) If on making a claim, the claimant declares that the claimant’s last employer did not provid 
Parts 2 and 3 of Form P45, the Department may require the employer to deliver them to 
specified officer of the Department.]! 


Amendments—! Chapter 5 (ss 184A-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 7 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Deductions working sheet for claimants awarded taxable employment and support allowance 


184D— (1) The Department must prepare a deductions working sheet in respect of eac 
claimant whose award includes taxable employment and support allowance. 

(2) If the Department obtains Parts 2 and 3 of Form P45 relating to the claimant, it mus 
immediately prepare the deductions working sheet using the information shown in Parts 2 and 
of Form P45 in accordance with regulation 184E. 

(3) If the Department does not obtain Parts 2 and 3 of Form P45 relating to the claimant, | 
must prepare the deductions working sheet in accordance with regulation 184F.]" 


Amendments—! Chapter 5 (ss 184A~-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No ‘ 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Form P45; deductions working sheet and return 


184E— (1) If Parts 2 and 3 of Form P45 relate to the current tax year, the Department mus 
record in the deductions working sheet the total payments to date shown in Parts 2 and 3 
Form P45. 


(2) If Parts 2 and 3 of Form P45 relate to the current tax year and show that the cumulative bas! 
has been used, the Department must also— 
(a) record the following information from Parts 2 and 3 of Form P45 in ao deduction 
working sheet, or 
(b) keep such records as enable production of the information. 
(3) If the code shown in Parts 2 and 3 of Form P45 is a K code, the information i is— 
(a) the code show, 
(b) the total additional pay to date, silly Ged 
(c) the total taxable payments to date, and wode egnifsem sr 
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(d) the lower of the total tax to date as at the week or month shown in Parts 2 and 3 of Form 
P45 or the total net tax deducted shown in them. 

(4) In any other case, the information is— 
(a) the code shown, 


(6) the total free pay to date, 
(c) the total taxable payments to date, and 


(d) the corresponding total tax to date as at the week or month shown in Parts 2 and 3 of 


Form P45. 
(5) Paragraph (6) applies if— 
(a) the claim is made by 24th May in a tax year, and 
(b) Parts 2 and 3 of Form P45 show that the last relevant payment was made in the preceding 
tax year. 


(6) The Department must complete the deductions working sheet but without recording the total 
‘payments to date or total net tax deducted (if any) shown in Parts 2 and 3 of Form P45. 


(7) In cases falling within paragraphs (1) and (6), the code shown in Parts 2 and 3 of Form P45 
must be treated as the claimant’s code for the purposes of these Regulations. 


(8) If, in a case not falling within paragraph (6), Parts 2 and 3 of Form P45 show that the last 
relevant payment was made in a tax year preceding that in which the claim was made, the 
Department— 

(a) must complete the deductions working sheet but without recording the total payments to 

date or total net tax deducted (if any) shown in parts 2 and 3 of Form P45, and 

(b) must record the emergency code as the claimant’s code. 


(9) The Department must supply the information recorded under this regulation to HMRC 
together with such further information as may be required for the purposes of these Regula- 
tions.]! 


Amendments—! Chapter 5 (ss 184A~-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[No Form P45; deductions working sheet and return 
184F In a case falling within regulation 184D(3) (no Form P45), the Department must 


(a) prepare the deductions working sheet within 14 days of the award of a taxable employ- 
ment and support allowance, and 
(b) record the emergency code as the claimant’s code.]! 


Amendments—! Chapter 5 (ss 184A~184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Return in respect of all claimants to taxable employment and support allowance 


184G— (1) When the Department first makes a payment of taxable employment and support 
allowance to a claimant it must deliver a return to HMRC containing the following information, 


(2) The information is— 


(a) the claimant’s name, 
(6) the claimant’s address, 
(c) the claimant’s date of birth, if known, 
(d) the claimant’s national insurance number, 
(e) the date on which the claimant’s entitlement to taxable employment and support allow- 
ance began, 
(f) the weekly rate of taxable employment and support allowance being paid to the claimant, 
(g) if the payment was preceded by a payment of employment and support allowance which 
was not taxable, the date that benefit was first paid, and 
(h) the claimant’s tax reference, if known. 

(3) But the return need not be delivered if the claimant certifies that the claimant 
(a) is undergoing a course of full-time education and has not had regular employment since 
the previous 6th April, or 
(b) has not had regular employment since finishing full-time education. ]! 


Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
_ Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Further return required in certain cases 
184H— (1) On making a subsequent payment of taxable employment and support allowance to 
the claimant, the Department must deliver a further return in accordance with regulation 184G 
as if that subsequent payment were the first payment, if the condition set out in paragraph (2) is 
met. 
(2) The condition is that the subsequent payment is the first payment to be made at a different 
rate from the rate subsisting at the time of that determination. 
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(3) In addition to providing the information listed in regulation 184G(2), the Department must 
indicate in the further return that the weekly rate of taxable employment and support allowance 
being paid to the claimant represents a revised amount.]! 


Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (emendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[ Obligations at the end of the year 


184I— (1) This regulation applies in respect of each award which includes taxable employment 
and support allowance and which continues beyond the end of a tax year. 


(2) Before Ist June following the end of the tax year the Department must— 


(a) make a tax calculation in accordance with regulation 184N if the claimant’s code is used 
on the cumulative basis; and 
(b) subject to paragraph (3), issue a certificate to the claimant. 


(3) The Department need not issue a certificate if— 


(a) no taxable employment and support allowance has been paid, and 
(b) a tax calculation in accordance with regulation 184N is not required. 


(4) The certificate must show— 


(a) the tax year to which it relates, 
(b) the total employment and support allowance for the tax year excluding any amounts 
previously notified under regulations 184L(4) and 184Q(2)(a), 
(c) the taxable employment and support allowance included in the total employment and 
support allowance, 
(d) the claimant’s code, 
(e) the claimant’s national insurance number, 
(f) the claimant’s address (if known), 
(A) any previous relevant payments and any tax deducted from those relevant payments which 
the Department was required to take into account under regulation 184N, 
(i) any total payments to date recorded by the Department in accordance with regula- 
tion 184E(1) plus the total taxable employment and support allowance for the tax year, and 
the corresponding total net tax deducted, and 
(j) the amount of tax refunded by the Department.]! 

Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 


Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 
Note that there appears to be no sub-para (4)(g). 


[Annual return 


184J— (1) This regulation applies in respect of each award which includes taxable employment 
and support allowance. 


(2) Before 1st June following the end of the tax year, the Department must deliver a return to 
HMRC. 


(3) The return must show— 


(a) the particulars specified 1 in regulation 184I(4), and Hei 
(b) if a calculation is required under regulation 184N any amount of tax seiiette alton! 


Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008: : 


[When an award ceases 


184K— (1) For the purposes of these Regulations an award ceases when entitlement to an 
employment and support allowance ceases. 


(2) When an award of a taxable employment and support allowance ceases, the Department 
must make a tax calculation in accordance with regulation 184N. 


(3) The relevant date for the purposes of that calculation is the date on mE the apard ceases, 


(4) The date on which the award ceases is the last day for which benefit was paid and was not 
recoverable, except that if the last day is 4th or Sth April the date is the preceding 3rd April. 


(5) But the Department need not amend a tax calculation solely because the date used for the 
purposes of the calculation is subsequently shown to be incorrect.]! ao 


Amendments—! Chapter 5 (ss 184A-184S) inserted by the Income Tax (Pay As You Earn) {Abnbrdinvesit) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Cessation of award: Form P4SESA “rae 
184L— (1) When an award of a taxable employment and | SURDRE allowance, ceases, ‘the 
Department must immediately complete Form P4SESA._ . a 
(2) The Department must then— 


(a) send Part | of Form P45ESA to HMRC; and sli ai moivibaes sdT (S) 
(b) provide Part 1A of P45ESA and Parts 2 and 3 of Form P45 to the claimant.. | pa o1s1 


SM O2 due iBfy 
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(3) The information listed in column | of Table 7B must, subject to the conditions set out in 
column 2, be provided in Parts 1 and 1A of Form P45ESA and Parts 2 and 3 of Form P45 as 
indicated in columns 3 to 5. 


TABLE 7B 
INFORMATION WHICH MUST BE PROVIDED IN FORM P45ESA 


RPMipERe He due in accor ice with ne ai peop THA 5 
Information to be provided | Conditions Form Form Form P45 
P45ESA P45ESA 


yes yes 


5 
1. the tax reference as yes 
yes 
yes 
yes 
yes 
S 


2. claimant’s national 
insurance number 


3. claimant’s name 


4. the date on which the 
award ceased 


| 5. the claimant’s code or, 
if more than one, the 
latest code for the tax 
year during which the 
award ceased 


shown in the deductions 


working sheet 
ye 


6. whether the claimant’s 
code is used on the 
cumulative basis 


yes yes 


7. the tax week or month 
in which the award ceased 


yes 
claimant’s 
code is used 
on the 
cumulative 
basis 


8. the total payments to if the 
date (including taxable claimant’s 
employment and support code is used 
allowance) at the date the | on the 
award ceased, and the cumulative 
corresponding total net basis 
tax deducted 


9. the taxable employment | if the 


and support allowance claimant’s 
paid during the tax year code is used 
by virtue of the award in on the 
question cumulative 


basis, and if 
different from 
the 
information 
supplied 
under item 8 


if the 


10. the taxable 


employment and support claimant’s 

allowance paid during the | code is not 
tax year in question by used on the 
virtue of the award in cumulative 


question basis 
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I 2 
Information to be provided | Conditions Form Form Form P45 
P45ESA P45ESA 


11. any amount of tax if the yes no no 
outstanding claimant’s 

code is used 

on the 

cumulative 

basis 
12. whether the claimant yes no no 


was self-employed 
immediately before the 
claim was made. 


13. whether the claimant yes no no 
is receiving a pension by 
reason of a former 


employment. 
14. the claimant’s address | if known yes no no 
15. the address of the yes yes no 


benefit office 


16. the date the form 1s yes yes no 
completed 


(4) The Department must also give notice to the claimant of — 


(a) the total employment and support allowance for the tax year excluding any sums 

previously notified under this regulation and regulation 184Q(2)(a), and 

(b) the taxable employment and support allowance included in that total. 
(5) Expressions used in Parts 2 and 3 of Form P45 have the following meanings— 

(a) “employee” means “claimant”; 

(b) “leaving date” means “date the award ceased”; and 

(c) “pay” means “employment and support allowance”. 
(6) Regulation 184M (death of claimant) modifies the requirements of this regulation if an 
award of taxable employment and support allowance has ceased on the death of the claimant. 
(7) If Form P4SESA has not come into use when the award of taxable employment and support 
allowance ceases, the Department must complete form P45U and any references to form 
P45ESA in these regulations shall be read as a reference to form P45U.]! 


Amendments—' Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Death of claimant 

184M— (1) On being informed of the death of a claimant whose award included taxable 
employment and support allowance, the Department must send HMRC the completed Form 
P45ESA indicating in Part | that the claimant has died. 
(2) If the Department knows the name and address of the claimant’s personal representative the 
Department must send the notice referred to in regulation 184L(4) to the personal representa- 
tive. 
(3) But if the Department has not been notified of the name and address of the claimant’s 
personal representative within 30 days of the claimant’s death, the Department is not required— 

(a) to make a tax calculation under regulation 184N, nor 

(b) to issue the notice under regulation 184L(4).]! 


Amendments—' Chapter 5 (ss 184A-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Tax calculation 


184N— (1) This regulation applies, subject to regulation 1840, if the Department is required by 
regulation 184I or 184K to make a tax calculation. } 


(2) The Department must calculate in respect of the claimant as at the relevant date— 

(a) the total payments to date, and 

(b) the claimant’s total tax. 
(3) If the recorded tax exceeds the claimant's total tax, the Department must repay the excess to 
the claimant. pone 


(4) But if the recorded tax is less than the claimant’s total tax— 
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(a) the difference is tax outstanding for the purposes of regulation 184J(3)(b) or item 11 of 

table 7B in regulation 184L(3), and 

(b) the Department must treat the claimant's code as issued by HMRC on the non-cumulative 

basis from the relevant date. 
(5) In this regulation 
“claimant’s total tax” means— 

(a) if the claimant’s code is a K code, the lesser of — 

(i) 50% of the claimant’s total payments to date, and 
(ii) the tax due in accordance with the appropriate tax tables in respect of the claimant’s 
total taxable payments to date at the relevant date, 

(>) in any other case, the tax due in accordance with the appropriate tax tables in respect of 

the claimant’s total taxable payments to date at the relevant date; 
“recorded tax” means the total tax to date or (as the case may be) the total net tax deducted 
which was recorded in accordance with regulation 184E(3) or (4) when the claim was made; 
“relevant date” means— 

(a) the end of the tax year, if the calculation is required by regulation 1841, 

(b) the date used for the purposes of the calculation, if the calculation is required by 

regulation 184K; 
“total payments to date” means any payments to date recorded by the Department in 
accordance with regulation 184E(1) plus the total taxable employment and support allowance.]! 
Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 


Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 
) 


[No tax calculation required in certain cases 
1840— (1) A tax calculation made under regulation 184N is not required in any of the following 
cases— 
(a) if the claimant does not give the Department Parts 2 and 3 of form P45 and does not 
certify in accordance with regulation 184G(3) (students etc), 
(b) if the claimant gives the Department Parts 2 and 3 of Form P45 but they do not relate to 
the claimant’s last employment or award before the present award, whichever is the later, 
(c) if the claimant is in receipt of a pension in respect of a former employment, 
(d) if it appears to the Department on the occasion of a claim that a previous award should 
have been treated as having ceased in accordance with regulation 184K (when an award 
ceases), or 
(e) if the claimant’s code is a nil tax code, basic rate code or higher rate code. 
(2) Those cases are treated as if HMRC had made a direction that the claimant’s code must be 
used on the non-cumulative basis. 
(3) Those cases are subject to a notification from HMRC under regulation 184P that revised 
particulars are to be substituted and used.]! 


Amendments—! Chapter 5 (ss 184A-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 
} 


[Claimant’s code etc to be used for calculations 

184P— (1) This regulation applies if, in respect of a claimant, the Department receives 
notification from HMRC of— 

(a) a code or amended code, 

(b) total payments to date, or 

(c) total net tax deducted. 
(2) The Department must record that notification in substitution for any previous record and use 
it for the purpose of all calculations required under this Chapter]! 


Amendments—! Chapter 5 (ss 184A—-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Notification of taxable employment and support allowance 
184Q— (1) Paragraph (2) applies if— 
(a) after a certificate under regulation 1841(2)(b) has been issued (or would have been issued 
but for regulation 1841(3)), or 
(b) after a notice has been issued under regulation 184L(4) or this regulation, 
further taxable employment and support allowance is paid to, or taxable employment and 
support allowance overpaid is recovered from, the claimant. 
(2) The Department must— 
(a) give notice to the claimant of the revised figure of total employment and support 
allowance and the taxable employment and support allowance included in that revised figure 


in accordance with the relevant regulation, and 
(b) notify HMRC of the sums paid or refunded.]! 
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Amendments—! Chapter 5 (ss 184A~-184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Recording the amount of taxable employment and support allowance 


184R Whenever a payment of employment and support allowance is made, the Department 
must record the taxable employment and support allowance included in the payment.] 


Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


[Finance 


184S— (1) HMRC must advance monies to the National Funds of Great Britain and: Northern 
Ireland at intervals to be agreed with the Department for use in making repayments of income 
tax under these Regulations. 


(2) The Department must provide HMRC with a quarterly statement of receipts and payments 
made under this Chapter.]! 


Amendments—! Chapter 5 (ss 184A—184S) inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 3 with effect from 27 October 2008. 


PART 9 
ASSESSMENT AND SELF-ASSESSMENT 


Adjusting total net tax deducted for purposes of sections 59A(1) and 59BU1) TMA 


185— (1) This regulation applies for the purpose of determining— 


(a) the excess mentioned in section 59A(1) of TMA (payments on account of income tax: 
income tax assessed exceeds amount deducted at source), and 

(b) the difference mentioned in section 59B(1) of TMA (payments of income tax and capital 
gains tax: difference between tax contained in self-assessment and aggregate of payments on 
account or deducted at source). 


(2) For those purposes, the amount of income tax deducted at source under these Regulations is 
the total net tax deducted during the relevant tax year (“A”) after making any additions or 
subtractions required by paragraphs (3) to (5). 


(3) Subtract from A any repayments of A which are made before the taxpayer’s return and 
self-assessment is made under section 8 or 8A of TMA (personal return and trustee’s return). 


(4) Add to A any overpayment of tax from a previous tax year, to the extent that it was taken 
into account in determining the taxpayer’s code for the relevant tax year. 


(5) Add to A any tax treated as deducted, other than any direction tax, but— 


(a) only if there would be an amount payable by the taxpayer under section S59B(1) of TMA 
on the assumption that there are no payments on account and no addition to A under this 
paragraph, and then 

(6) only to a maximum of that amount. 


(6) In this regulation— 


“direction tax” means any amount of tax which is the subject. of a diese made under 
[regulation 72(5), regulation 72F]' or regulation 81(4) in relation to the fenpaxetd in respect 
of one or more tax periods falling within the relevant tax year; 

“relevant tax year” means— 


(a) in relation to section 59A(1) of TMA, the immediately preceding year referred to in that 
subsection; 

(b) in relation to section 59B(1) of TMA, the tax year for which the self-assessment referred 
to in that subsection is made; 


“tax treated as deducted” means any tax which in relation to relevant Payments made by an 
employer to the taxpayer in the relevant tax year— 


(a) the employer was liable to deduct from payments but failed to do SO, or. 
(b) the employer was liable to account for in accordance with regulation 62(5) | (notional 
payments) but failed to do so; 


“the taxpayer” means the person referred to in section 59A(1) of TMA. or the. ec whose 
self-assessment is referred to in section 59B(1) of TMA (as the case may be). 


Commentary—Simon’'s Taxes E4.11131. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 101(4)(6), 101A(1), (2), (4); the Income Tax 
(Employments) (Notional Payments) Regulations, SI 1994/1212 reg 13(1), 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation i in its 
application to payments of taxable jobseeker’s allowance made to a Claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable htspacity benefit). & i 

Amendments—' In para (6), words in definition of “direction tax” substituted by the Income Tax (Pay As You Earn) 
(Amendment) Regulations, SI 2008/782 regs 2, 14 with effect from 6 April 2008. 
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Recovery: adjustment of employee's code 
186— (1) This regulation applies if, on the assumption mentioned in paragraph (2), the 
difference for a tax year mentioned in section 59B(1) of TMA (difference between tax contained 
in a self-assessment and aggregate of payments on account) would be payable by the taxpayer. 
(2) The assumption is that, in respect of the tax year, nothing will be deducted at source under 
these Regulations in a subsequent tax year. 
(3) The Inland Revenue must have regard to the difference in determining a taxpayer’s code for a 
subsequent tax year under regulation 14 (matters relevant to determination of code) if— 
(a) it is less than £2,000, and 
(b) the return for the tax year is— 
(i) delivered by an approved method of electronic communications before 31st December 
following the end of the tax year, or 
(ii) delivered by any other method before [lst November]! following the end of the tax 
year. 
(4) In a case not falling within paragraph (3)()(i), the Inland Revenue may have regard to the 
difference in determining a taxpayer’s code for a subsequent tax year under regulation 14 if— 
(a) it is less than £2,000, and 
(b) the return for the tax year is delivered on or after [lst November]! following the end of the 
tax year and the code is determined before 31st December. 
(5) But the Inland Revenue must not have regard to the difference if the taxpayer objects at the 
time the return is delivered or subsequently. 
Commentary—Simon’s Taxes 4.11132. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 101A(3). 


Amendments—' In paras (3)(b)(ii), (4)(b) words substituted by the Income Tax (Pay As You Earn) (Amendment No 4) 
Regulations, SI 2007/2969 regs 2, 18 with effect from 6 April 2008. 


; Repayment: adjustment of employee's code 

187— (1) This regulation applies if the difference for a tax year mentioned in section 59B(1) of 
TMA (difference between tax contained in a self-assessment and aggregate of payments on 
account) is payable to the taxpayer. 

(2) The Inland Revenue may have regard to the difference in determining the employee’s code for 
a subsequent tax year under regulation 14 (matters relevant to determination of code). 

(3) But the Inland Revenue must not have regard to the difference if the taxpayer objects at the 
time the return is delivered or subsequently. 


Commentary—Simon’s Taxes E4.11132. 


Assessments other than self-assessments 
188— (1) In this regulation, “assessment” means an assessment other than one under section 9 
of TMA (self-assessment). 
(2) The tax payable by the employee is— 
A-(B-C) 
where 
A is the tax payable under the assessment; 
B is the total net tax deducted in relation to the employee’s relevant payments during the tax 
year for which the assessment is made, adjusted as required by paragraph (3); and 
C is so much, if any, of B as is subsequently repaid. 
(3) For the purpose of determining the tax payable by the employee, and subject to para- 
graphs (4) and (5)— 
(a) add to B any tax which— 
(i) the employer was liable to deduct from relevant payments but failed to do so, or 
(ii). the employer was liable to account for in accordance with regulation 62(5) (notional 
payments) but failed to do so; 
(b) make any necessary adjustment to B in respect of any tax overpaid or remaining unpaid 
for any tax year; and 
(c) make any necessary adjustment to B in respect of any amount to be recovered as if it were 
unpaid tax under section 30(1) of TMA (recovery of overpayment of tax etc) to the extent 
that— 
(i) [HMRC]! took that amount into account in determining the employee’s code, and 
(ii) the total net tax deducted was in consequence greater than it would otherwise have 
been. 
(4) No direction tax is to be included in calculating the amount of tax referred to in 
paragraph (3)(a). 
(5) If a direction is made after the making of the assessment, the amount (if any) shown in the 
notice of assessment as a deduction from, or a credit against, the tax payable under the 
assessment is to be taken as reduced by so much of the direction tax as was included in 
calculating the amount of tax referred to in paragraph (3)(a). 
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(6) Instead of requiring payment by the employee, [HMRC]! may take the tax payable by th 
employee into account in determining the employee’s code for a subsequent tax year. 
(7) In this regulation— 

“direction” means a direction made under [regulation 72(5), regulation 72F]' or 81(4) i 
relation to the employee in respect of one or more tax periods falling within the tax year i 
question; 

“direction tax” means any amount of tax which is the subject of a direction; 

“tax payable under the assessment” means the amount of tax shown in the assessment a 
payable without regard to any amount shown in the notice of assessment as a deductio1 
from, or a credit against, the amount of tax payable. 

Commentary—Simon's Taxes E4.11133. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 101(2)-(4), (6), (7); the Income Tax (Employ 

ments) (Notional Payments) Regulations, SI 1994/1212 reg 13(1). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in it 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

SI 2003/2682 Sch 1 para 25 (overpayments and underpayments of tax: tax years before the tax year ending 5 April 2002 
modification of this regulation). 

Amendments—! References to HMRC substituted throughout, and in para (7), words in definition of “direction 


substituted, by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 15 with effect fror 
6 April 2008. 


PART 10 
COMMUNICATIONS 


CHAPTER 1 
ELECTRONIC COMMUNICATIONS: INTERPRETATION 


Meaning of electronic communications etc 
189 In these Regulations— 


“approved method of electronic communications”, in relation to the delivery of informatio: 
or the making of a payment in accordance with a provision of these Regulations, means | 
method of electronic communications which has been approved, by specific or genera 
directions issued by the Board of Inland Revenue, for the delivery of information of tha 
kind or the making of a payment of that kind under that provision; 

“electronic communications” has the meaning given in section 132(10) of the Financ 
Act 1999; 

“official computer system” means a computer system maintained by or on behalf of th 
Board of Inland Revenue or an officer of the Board. 


Commentary—Simon’s Taxes E4.11150. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 


Specified date 
190— (1) For the purposes of Chapters 3 and 4, the Board of Inland Revenue may announc 
each tax year a date (“the specified date”) for the following tax year. 


(2) Any announcement must be made by means of a direction no later than 30th November in | 
tax year. 


(3) The specified date for a tax year applies in respect of specified payments due to be made i 

respect of that year and specified information required to be delivered in respect of that year. 

Commentary—Simon’s Taxes E4.11150. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 42A(1), (2), 46ZD(4). 

HMRC Directions—The following directions (dated 16 July 2008) were published on the HMRC website, 5 August 2008: 

“The Commissioners for Her Majesty’s Revenue and Customs hereby direct under regulations 190 and 209 that— 

(a) the “specified date” for the tax year 2009-10 is 19 October 2008, and 
(b) the standards of accuracy and completeness to be satisfied in respects of a return for the tax year 2009-10 ar 
those set out in the “Quality Standard and Business Validation Specification from April 2009” published on th 
website of Her Majesty’s Revenue and Customs at http://www.hmre.gov.uk/ebu/qual_stand.htm,”, . 


Large and medium sized employers 


191— (1) “Large employer” means an employer treated as paying PAYE income to 250-or mor 
employees at the specified date. 


(2) “Large or medium sized employer” means an employer treated as paying PAYE i income to S( 
or more employees at the specified date. 


(3) An employer is treated as paying PAYE income to an Sen lars at ee Sete date if th 


employer— aOLooTi 
(a) is required at that date by these Regulations ...! to prepare or maintain a’ ‘deduction 
working sheet in respect of the employee, and Hotere « 
(b) has not sent to the Inland Revenue Part 1 of Form P45 in respect of that employee. 


Commentary—Simon's Taxes E4.11150. el Seager 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 42A(2), (3), 46ZD(4).  — oni ontislols: 
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Amendments—! Words in para (3)(a) revoked by the Income Tax (PAYE, etc), (Amendment) Regulations, SI 2006/777 
regs 2, 4 with effect from 6 April 2006. 


CHAPTER 2 
ELECTRONIC COMMUNICATIONS: GENERAL 


Whether information has been delivered electronically 
192 For the purpose of these Regulations, information is taken to have been delivered to an 
official computer system by an approved method of electronic communications only if it is 
accepted by that official computer system. 


Commentary—Simon’s Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2A. 


Proof of content of electronic delivery 

193— (1) A document certified by the Inland Revenue to be a printed-out version of any 
information delivered by an approved method of electronic communications is evidence, unless 
the contrary is proved, that the information— 

(a) was delivered by an approved method of electronic communications on that occasion, and 

(b) constitutes everything which was delivered on that occasion. 
(2) A document which purports to be a certificate given in accordance with paragraph (1) is 
presumed to be such a certificate unless the contrary is proved. 


Commentary—Simon’s Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2B. 


Proof of identity of person sending or receiving electronic delivery 
194— The identity of— 
(a) the person sending any information delivered by an approved method of electronic 
communications to the Inland Revenue, or 
(6) the person receiving any information delivered by an approved method of electronic 
communications by the Inland Revenue, 
is presumed, unless the contrary is proved, to be the person recorded as such on an official 
computer system. 


Commentary—Simon’s Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2C. 


Information sent electronically on behalf of a person 
195— (1) Any information delivered by an approved method of electronic communications— 
(a) to the Inland Revenue, or 
(b) to an official computer system, 
on behalf of a person is taken to have been delivered by that person. 
(2) But this does not apply if the person proves that the information was delivered without the 
person’s knowledge or connivance. 


Commentary—Simon’s Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZB. 


Proof of delivery of information sent electronically 
196— (1) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, to have resulted in the delivery of information— 
(a) to the Inland Revenue, if the delivery of the information has been recorded on an official 
computer system; 
(b) by the Inland Revenue, if the despatch of the information has been recorded on an official 
computer system. 
(2) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, not to have resulted in the delivery of information— 
(a) to the Inland Revenue, if the delivery of the information has not been recorded on an 
official computer system; 
(b) by the Inland Revenue, if the despatch of the information has not been recorded on an 
official computer system. 
(3) The time of receipt or despatch of any information delivered by an approved method of 
electronic communications is presumed, unless the contrary is proved, to be the time recorded on 
an official computer system. 


Commentary—Simon's Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2D. 


Proof of payment sent electronically - 


197— (1) The use of a method of electronic communications is presumed, unless the contrary is 
proved, to have resulted in the making of a payment— 


sIS 


2003/2682 reg 197 Statutory Instruments 10604 


(a) to the Inland Revenue, if the making of the payment has been recorded on an official 
computer system; 
(b) by the Inland Revenue, if the despatch of the payment has been recorded on an official 
computer system. 


(2) The use of a method of electronic communications is presumed, unless the contrary is 
proved, not to have resulted in the making of a payment— 


(a) to the Inland Revenue, if the making of the payment has not been recorded on an official 
computer system; 

(b) by the Inland Revenue, if the despatch of the payment has not been recorded on an 
official computer system. 


(3) The time of receipt or despatch of any payment sent by a method of electronic communica- 
tions is presumed, unless the contrary is proved, to be the time recorded on an official computer 
system. 

(4) In this regulation, “the Inland Revenue” means the Board of Inland Revenue or any officer 
of the Board. 


Commentary—Simon’s Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2D. 


Use of unauthorised method of electronic communications 


198— (1) This regulation applies to information which is required to be delivered to the Board of 
Inland Revenue or to the Inland Revenue under a provision of these Regulations. 


(2) The use of a method of electronic communications for the purpose of delivering such 
information is conclusively presumed not to have resulted in the delivery of that information. 
unless that method of electronic communications is for the time being approved for delivery of 
information of that kind under that provision. 


Commentary—Simon's Taxes E4.11151. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2E. 


CHAPTER 3 
ELECTRONIC PAYMENT BY LARGE EMPLOYERS 


Large employers required to make specified payments electronically 


199— (1) A large employer to whom an e-payment notice in respect of a tax year has been issued 
must use an approved method of electronic communications to make specified payments. 


(2) “Specified payments”, in this Chapter, means payments of tax under regulation 68 (periodic 
payments to and recoveries from the Revenue) in respect of tax months in the tax year to which 
the e-payment notice relates. 


(3) The Board of Inland Revenue may give specific or general directions— 


(a) suspending, for any period during which the use of an approved method of electronic 
communications for the making of specified payments is impossible or impractical, any 
requirement imposed by these Regulations relating to the use of such methods, 
(6) substituting alternative requirements for the suspended ones, and 
(c) making any provision that is necessary in consequence of the imposition of the substituted 
requirements. 
[(4) This regulation does not apply to a payment of tax in respect of TetrOsDeeaye employment 
income for a closed year.]! 


Commentary—Simon’s Taxes E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42A(1), (2), (5). 

Amendments—! Paragraph (4) inserted by the Income Tax (Pay as You Earn) Comendant Regulations, SI 2007/1077 
regs 2, 17 with effect from 6 April 2007. } 


E-payment notices and appeal 


200— (1) “E-payment notice” means a notice issued by the Inland Revenue i in A thea pe a tax 
year that the employer is a large employer and accordingly is required to use an approved 
method of electronic communications for the making of specified payments. hoa sale 


(2) An e-payment notice in respect of a tax year must be issued by 31st December following the 
specified date for that tax year. ave tstuqrao 


(3) An employer may appeal against an e-payment notice by giving notice fe the failand: Revenue 
within 30 days of the issue of the e-payment notice. SOMLUITETO 


(4) The grounds of appeal are that the employer is not a large employee Ey OTL 
(5) If the appeal is successful the e-payment notice must be withdrawn. = = meus} 
(6) Regulation 217 (appeals: supplementary provisions) be to appeals under ney Te-agieid 


Commentary—Simon’s Taxes E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42A(1), 2 “OX 

Cross reference—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 217 aca 1970 ss 31A(), ©, 31B and 31D 
apply to an appeal under para (3) above as they apply to an appeal under TMA 1970 s 31). | fo} ,bevorq 
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Employer in default if specified payment not received by applicable due date 


201— (1) This regulation applies if an employer is required to make a specified payment by an 
approved method of electronic communications in accordance with regulation 199. 


(2) The employer is in default if the specified payment is not received in full by the Inland 
Revenue (whether by an approved method of electronic communications or otherwise) on or 
before the date by which that payment is required in accordance with regulation 69 (due date for 
payments of tax). 


(3) But the employer is not in default if— 
(a) the employer had a reasonable excuse for failing to make the specified payment in a 
manner which secures that it is received in full by the Inland Revenue on or before the 
applicable due date, and 
(b) the specified payment is received in full by the Inland Revenue without unreasonable delay 
after the excuse ceased. 


) (4) Inability to pay is not a reasonable excuse for the purposes of paragraph (3)(a). 


(5) A payment is not treated as received in full by the Inland Revenue on or before the date by 
which that payment is required in accordance with regulation 69 unless it is made in a manner 
which secures (in a case where the payment is made otherwise than in cash) that, on or before 
that date, all transactions can be completed which need to be completed before the whole 
amount of the payment becomes available to the Inland Revenue. 


Commentary—Simon’s Taxes E4.11154. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42B(1), (2), (3), (4), (5). 


Default notice and appeal 


202— (1) The Inland Revenue must issue a default notice to any person who appears to be in 
default under regulation 201 in respect of a specified payment. 


(2) A person may appeal against a default notice by giving notice to the Inland Revenue within 
30 days of the issue of the default notice. 


(3) The grounds of appeal are— 


(a) that the person is not in default, or 
(b) that the person is not a large employer, subject to paragraph (5). 


(4) If the appeal is successful the default notice must be withdrawn. 


(5) Paragraph (3)(b) does not apply if, following an appeal under regulation 200, the e-payment 
notice was not withdrawn. 


(6) Regulation 217 (appeals: supplementary provisions) applies to appeals under this regulation. 


Commentary—Simon’s Taxes E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42B(6), (7), (8). 

Cross reference—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 217 (TMA 1970 ss 31A(5), (6), 31B and 31D 
apply to an appeal under para (2) above as they apply to an appeal under TMA 1970 s 31). 


Default surcharge 


203— (1) An employer in default in respect of any specified payment to whom— 


(a) a default notice under regulation 202, and 
(b) a surcharge notice under regulation 204, 


have been issued, is liable to a surcharge. 


(2) The surcharge is the sum of the surcharges, calculated in accordance with paragraph (3), in 
respect of each default relating to the tax year in which were made the relevant payments to 
which the specified payment referred to in paragraph (1) relates. 


(3) The surcharge in respect of each default is the specified percentage of (A — B). 


(4) In paragraph (3)— 
(a) A is the total amount of tax due for the tax year in which the relevant payments to which 
the specified payment relates were made; 
_(b) Bis the total of the amounts deducted from A under— 
Pee 
G3 regulations 4, 5 and 6 of the Statutory Maternity Pay (Compensation of Employers) 
and Miscellaneous Amendment Regulations 1994, 
(iii) regulations 3 and 5 of the Statutory Paternity Pay and Statutory Adoption Pay 
(Administration) Regulations 2002, and 
(iv) regulation 44B of the Income Tax (Sub-contractors in the Construction Industry) 
_.., Regulations 1993; . 
_(c), the specified percentage is ‘determined by reference to the number of the default during a 
surcharge period in accordance with Table 8. we 
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TABLE 8 
SPECIFIED PERCENTAGE FOR EACH DEFAULT IN A SURCHARGE PERIOD 


2 Specified percentage 


I Default number (within a surcharge period) 


Ist 


2nd 0% 

3rd 0.17% 
4th 0.17% 
Sth 0.17% 
6th 0.33% 
7th 0.33% 
8th 0.33% 
9th 0.58% 
10th 0.58% 
11th 0.58% 


12th and subsequent defaults 


(5) A surcharge period is a period which— 
(a) begins on the day following the date by which payment is required in accordance with 
regulation 69 for the first specified payment in respect of which the employer is in default, and 
(b) ends at the end of a tax year in relation to which the employer has not been in default in 
respect of any specified payment. 
(6) A surcharge payable under this regulation is payable 30 days after the issue of the surcharge 
notice. 
(7) Section 102 of TMA (mitigation of penalties) applies to a surcharge payable under. this 
regulation as if it were a penalty. 
[(8) Section 108 of the Finance Act 2009 (suspension of penalties during currency of agreement 
for deferred payment) applies to a surcharge payable under this regulation with the following 
modifications— 
(a) in the Table in subsection (5), insert at the end— 


“Specified payments within the meaning | Surcharge under regulation 203 of the 


of regulation 199 of the Income Tax Income Tax (Pay As You Earn) 
(Pay As You Earn) Regulations 2003 Regulations 2003.” 


, and 
(b) omit subsections (7), (8), (9) and (11). 

Commentary—Simon’s Taxes E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42B(9), (10), (16), (17). 

Amendments—! Para (4)(b)(i) revoked by the Income Tax (PAYE, etc), (Amendment) Regulations, SI 2006/777 regs 2, 5 
with effect from 6 April 2006. 


? Para (8) inserted by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, SI 2009/2029 regs 2, 4 with effect 
in relation to deferred payment agreements made on or after 13 August 2009. 


Surcharge notice and appeal 


204— (1) The Inland Revenue must issue a surcharge notice to an employer who has been in 
default on three or more occasions during a surcharge period and consequently will be liable to 
a surcharge under regulation 203. 
(2) The surcharge notice must show the total surcharge liability for the tax veae® 
(3) The surcharge notice must be issued within 6 years of— 
(a) the end of the tax year, or bir 
(b) if earlier, the date on which the employer delivered a return in accordance Wee reMiila! 
tion 73 (annual return of relevant payments liable to deduction of tax (Forms P35 and P14)). 


(4) An employer may appeal against a surcharge notice by giving notice to the Inland Revenue 
within 30 days of the issue of the surcharge notice. : 


(5) The grounds of appeal are— 


(a) that the number of defaults stated in the notice is incorrect, or (otis a 
(b) that the amount of the surcharge is incorrect. Se Sars co): 1 


(6) But paragraph (5)(a) does not apply in respect of a disputed default wie has unluay been 
the subject of an appeal under regulation 202, following which the default, notice was not 
withdrawn. bons sgianowie 
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(7) Parts 4, 5 and 6 of TMA (assessment, appeals, collection and recovery) apply to the 
surcharge notice as if it were an assessment and the amount of the surcharge was tax charged by 
the assessment, subject to paragraphs (4), (5) and (8). 
(8) On an appeal section 50(6) to (8) of TMA (procedure) do not apply, but the [tribunal]! 
may— 

(a) if it appears ...' that no surcharge has been incurred, set the surcharge notice aside, 


(b) if the amount of the total surcharge liability appears ...! to be correct, confirm the 
surcharge notice, or 
(c) if the amount of the total surcharge liability appears ...! to be incorrect, increase or 


reduce it to the correct amount. 


(9) Regulation 217(3) (appeals: supplementary provisions) applies to appeals under this regula- 
tion. 

Commentary—Simon’s Taxes E4.11154. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 42B(11), (12), (13), (14), (15). 

Amendments—! In para (8), word substituted for word “Commissioners” and words “to them” revoked in each place, by the 


Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 110 with 
effect from | April 2009. 


CHAPTER 4 
MANDATORY USE OF ELECTRONIC COMMUNICATIONS 


[Mandatory use of electronic communication for delivering relevant annual returns 


205 An employer (as to which see regulation 206) must deliver a relevant annual return by an 

approved method of electronic communications to HMRC.]! 

Amendments—' Regs 205-205B substituted for previous reg 25 by the Income Tax (Pay As You Earn) (Amendment No 2) 
Regulations, SI 2009/2029 regs 2, 5 with effect in relation to the tax year 2009-10 and subsequent tax years. This 
amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 
(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 
Reg 205 previously read as follows— 


“Mandatory use of electronic communications 


205— (1) A specified employer must deliver specified information by an approved method of electronic communica- 
tions to the Inland Revenue. 


(2) The Board may make a general or specific direction requiring a specified employer to deliver specified information 
by a particular approved method of electronic communication. 


(3) Specified information may be delivered under this regulation by a person on behalf of a specified employer. 


(4) References in this Chapter to information and to the delivery of information must be construed in accordance with 
section 135(8) of the Finance Act 2002 (mandatory e-filing). 


(5) This regulation applies in relation to specified information— 


(a) in respect of the tax year ending 5th April 2005, for specified employers who are large employers, 
(b) in respect of the tax year ending 5th April 2006 and subsequent tax years, for specified employers who are large 
or medium sized employers. 


This is subject to the following qualification. 


(6) This regulation does not apply to specified information which relates to payments of tax due under a retrospective 
tax provision for a closed year. - 


[Mandatory use of electronic communication for delivering specified information 


205A A specified employer (as to which see regulation 206) must deliver specified information by 

an approved method of electronic communications to HMRC_]! 

Amendments—! Regs 205-205B substituted for previous reg 25 by the Income Tax (Pay As You Earn) (Amendment No 2) 
Regulations, SI 2009/2029 regs 2, 5 with effect in relation to the tax year 2009-10 and subsequent tax years. This 
amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 


(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 


reg 1(4), (5). 


[General provisions relating to this Chapter 

205B— (1) The Commissioners for Her Majesty’s Revenue and Customs may make a general or 
specific direction requiring an employer or a specified employer to deliver any relevant annual 
return or specified information by a particular approved method of electronic communications. 
(2) Any relevant annual return or specified information may be delivered by a person on behalf 
of an employer or a specified employer. 

(3) Regulations 205 and 205A do not apply to any relevant annual return or specified 
information which relates to payments of tax due under a retrospective tax provision for a closed 
year. 


(4) References in this Chapter to information and to the delivery of information must be 
construed in accordance with section 135(8) of the Finance Act 2002 (mandatory e-filing).]! 
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Amendments—! Regs 205-205B substituted for previous reg 25 by the Income Tax (Pay As You Earn) (Amendment No 2) 
Regulations, SI 2009/2029 regs 2, 5 with effect in relation to the tax year 2009-10 and subsequent tax years. This 
amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 

(b) ceases paying PAYE income during the tax year 2009-10, and 

(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 


[Employers and specified employers ]' 
206— (1) In this Chapter, “specified employer” means— 
(a) a large employer, or 
(b) a large or medium sized employer, 


to whom an e-filing notice for a tax year has been issued by 31st December following the 
specified date for the tax year. 


[(2) The following are not specified employers and, for the purposes of this Chapter, shall not be 
regarded as employers— 


(a) an individual who is a practising member of a religious society or order whose beliefs are 
incompatible with the use of electronic communications; 

(b) a partnership, if all the partners fall within sub-paragraph (a); 

(c) a company, if all the directors and company secretary fall within sub-paragraph (a); 

(d) an employer who is authorised by HMRC to deduct tax from relevant payments made to 
employees in accordance with regulation 34 (simplified deduction scheme for personal 
employees) and who has not received an incentive payment; and 

(e) a care and support employer]! 


(2) But the following are not specified employers— 


(a) an individual who is a practising member of a religious society or order whose beliefs are 
incompatible with the use of electronic communications, 

(b) a partnership, if all the partners fall within sub-paragraph (a), and 

(c) a company, if all the directors and the company secretary fall within sub-paragraph (a). 


(3) In paragraph (2)(c), “company” means a body corporate or unincorporated association but 
does not include a partnership. 


[(4) In paragraph (2)(e), “a care and support employer” means an individual (“the employer’) 
who employs a person to provide domestic or personal services at or from the employer’s home 
where— 


(a) the services are provided to the employer or a member of the employer’s family; 

(b) the recipient of the services has a physical or mental disability, or is elderly or infirm; 

(c) the employer has not received an incentive payment in respect of any of the last 3 tax 
years; and 

(d) it is the employer who delivers the relevant annual return (and not some other person on 
the employer’s behalf). 


(5) In this regulation an “incentive payment” means an incentive payment received under the 
Income Tax (Incentive Payments for Voluntary Electronic Communication of PAYE Returns) 
Regulations 2003.]! 


Commentary—Simon's Taxes E4.11152. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZD(1)-(4). 

Amendments—' Heading substituted for previous heading “Specified employers”, para (2) substituted and paras (4), (5) 
inserted, by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, SI 2009/2029 regs 2, 6, 7 with effect in 
relation to the tax year 2009-10 and subsequent tax years. These amendments shall not have effect for {be tax year 
2009-10 in relation to an employer who— 

(a) is nota specified employer, 

(b) ceases paying PAYE income during the tax year 2009-10, and 

(c) a the return and accompanying information, required by regulation 73, before 6 AB 2010 (SI 2009/2029 
reg 1(4), (5)). 


[Relevant annual return 


206A — 


(1) In this Chapter “relevant annual return” means the return and accompanying information 
required by regulation 73 (annual return of relevant payments liable to dedyetion of tax {Gros 
P35 and P14)). Tonos il 


(2) But relevant annual return does not include information supplied iaaee special arrangements 
for the collection of tax made under regulation 141 (direct —— and special | aes 
ments).]} (liseqe B10 Yevolqrr 
Amendments—! Regulation inserted by the Income Tax (Pay As' You Earn) (Amendment No 2) Regulations, SI 2009/2029 
regs 2, 8 with effect in relation to the tax year 2009-10 and subsequent tax years, These amendments shall not Rave effect 
for the tax year 2009-10 in relation to an employer who— 
(a) is not a specified employer, 
(b) ceases paying PAYE income during the tax year 2009-10, and Di 1 BSI SP WY) 
(c) ome ~ return and accompanying information, required by regulation 73, wetuil 6 ‘April 2010 (SI. 2009/2029 
reg 
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Specified information 
207— [(1) In this Chapter, “specified information” means— 


(a) Part 1 of Form P45; 

(b) Part 3 of Form P45; 

(c) Form P46; 

(ad) Form: P46(Pen); 

(e) the return and accompanying information required by regulation 73 (annual return of relevant 
payments liable to deduction of tax (Forms P35 and P14)). ]': ? 


(2) But specified information does not include information supplied under special arrangements 
for the collection of tax made under regulation 141 (direct collection and special arrangements). 


Commentary—Simon’s Taxes E4.11152. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZE(1), (2). 

Amendments—! Para (1) substituted by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, SI 2007/2969 
regs 2, 19 with effect from 6 April 2009. Para (1) previously read as follows— 


“(1) In this Chapter, “specified information” means the return and accompanying information required by regula- 
tion 73 (annual return of relevant payments liable to deduction of tax (Forms P35 and P14)).”. 

Para (1)(e) revoked by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, SI 2009/2029 regs 2, 9 with 
effect in relation to the tax year 2009-10 and subsequent tax years. This amendment shall not have effect for the tax year 
2009-10 in relation to an employer who— 

(a) is not a specified employer, 

(b) ceases paying PAYE income during the tax year 2009-10, and 

(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 


) 


E-filing notice and appeals 


208— (1) In this Chapter, “e-filing notice” means a notice issued by [HMRC]! in respect of a tax 
year that an employer— 


(a) 1s a large or a large or medium sized employer, and 
(6) does not fall within regulation 206(2) ...', 


and accordingly is required to use an approved method of electronic communications for the 
delivery of specified information for the tax year. 


(2) An employer may appeal against an e-filing notice by notice to [HMRC]! within 30 days of 
the issue of the e-filing notice. 


(3) The grounds of appeal are that the employer does not satisfy the description specified. 
(4) If an appeal is successful the e-filing notice must be withdrawn. 
(5) Regulation 217 (appeals: supplementary provisions) applies to appeals under this regulation. 


Commentary—Simon’s Taxes E4,11152. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZD(4), (5). 

Cross reference—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 217 (TMA 1970 ss 31A(5), (6), 31B and 31D 
apply to an appeal under para (2) above as they apply to an appeal under TMA 1970 s 31). 

Amendments—! Word substituted for word “the Inland Revenue” in both places, and in para (1)(4), words “(religious 
objection)” revoked, by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, SI 2009/2029 regs 2, 10 with 
effect in relation to the tax year 2009-10 and subsequent tax years. This amendment shall not have effect for the tax year 
2009-10 in relation to an employer who— 

(a) is not a specified employer, 
(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 


reg 1(4), (5)). 


Standards of accuracy and completeness 


[209— (1) Any relevant annual return or specified information delivered by a method of 
electronic communications must meet the standards of accuracy and completeness set by specific 
or general directions given by the Commissioners for Her Majesty’s Revenue and Customs. 


(2) Any relevant annual return or specified information which fails to meet those standards must 
be treated as not having been delivered.]! 


Commentary—Simon’s Taxes E4.11152. 
HMRC Directions—The following directions (dated 16 July 2008) were published on the HMRC website, 5 August 2008: 
“The Commissioners for Her Majesty’s Revenue and Customs hereby direct under regulations 190 and 209 that— 
(a) the “specified date” for the tax year 2009-10 is 19 October 2008, and 
(b) the standards of accuracy and completeness to be satisfied in respects of a return for the tax year 2009-10 are 
those set out in the “Quality Standard and Business Validation Specification from April 2009” published on the 
website of Her Majesty’s Revenue and Customs at http://www.hmre.gov.uk/ebu/qual_stand.htm,” 

Amendments—! Regulation substituted by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, 
SI 2009/2029 regs 2, 11 with effect in relation to the tax year 2009-10 and subsequent tax years. This amendment shall 
not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 
(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 
This reg previously read as follows— 
 €299— (1) Specified information delivered by a method of electronic communications must meet the standards of 
_ accuracy or completeness’ set by specific or general directions given by the Board of Inland Revenue. 


(2) Specified information which fails to meet those standards must be treated as not having been delivered.” 
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[[ Penalty for failing to deliver relevant annual returns and specified information ]? 


210 — 


[(Al) An employer who fails to deliver a relevant annual return or any part of it in accordance 
with regulation 205 is liable to a penalty.]? 


(1) A specified employer who fails to deliver specified information or any part of it in 
accordance with regulation [205A is liable to a penalty. 


[(2) Where paragraph (Al) applies the penalty must be determined in accordance with 
regulation 210A.]? 


(3) The penalty must be determined in accordance with regulation 210B in all other cases. 


(4) Regulation 210C applies irrespective of how the penalty falls to be determined.’ 


Commentary—Simon’s Taxes E4.11152. 


Amendments—! Regulations 210—210C substituted for previous reg 210 by the Income Tax (Pay As You Earn) (Amendment 
No 4) Regulations, SI 2007/2969 regs 2, 20 with effect from 6 April 2009. Reg 210 previously read as follows— 


“Penalties and appeals 


210— (1) A specified employer who fails to deliver specified information or any part of it in accordance with 
regulation 205 is liable to a penalty. 


(2) Table 9 sets out the penalties for specified employers for the tax years ending Sth April 2005 to 5th April 2009, 
depending on the number of employees for whom particulars should have been included with the specified 
information. 


Table 9 
Penalties: tax years ending 5th April 2005 to Sth April 2009 

1 Number of employees for whom particulars 2 Penalty 
should have been included with the specified 
information 


1-49 Nil 


50-249 nil for tax year ending Sth April 2005, £600 for subsequent tax 
years 

250-399 £900 

400-499 £1,200 

500-599 £1,500 

600-699 £1,800 

700-799 £2,100 

800-899 £2,400 

900-999 £2,700 

1000 or more £3,000 


(3) An employer is not liable to a penalty if the employer had a reasonable excuse for failing to comply with 
regulation 205 which had not ceased at the time the specified information was delivered. 


(4) A notice of appeal against a determination under section 100 of TMA of a penalty under this regulation can only 
be on the grounds that— 

(a) the employer is not a specified employer, subject to paragraph (5), 

(b) the employer did comply with regulation 205, 

(c) the amount of the penalty is incorrect, or 

(d) paragraph (3) applies. 


(5) An employer may not appeal on the grounds that the employer is not a specified employer if the employer has 
already appealed under regulation 208(2) (appeal against e-filing notice). 


(6) Section 103A of TMA (interest on penalties) applies to penalties payable under this regulation.”. 
> Heading to reg 210 substituted for previous heading “Penalty for failing to deliver specified information”, para (Al) 
inserted, figure in para (1) substituted for figure oe and para (2) substituted, by the Income Tax (Pay As You Earn) 
(Amendment No 2) Regulations, SI 2009/2029 regs 2, 12, 13 with effect in relation to the tax year 2009-10 and 
subsequent tax years. This amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 
(a) is not a specified employer, ' 
(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) pus the return and accompanying information, required by regulation 73, before 6 6 Api 2010 (SI 2009/2029 
reg 1(4), (5)). 
Para (2) previously read as follows— Lepr ie 2) ERA 
“(2) The penalty must be determined in accordance with regulation 210A where the Specitiele information concerned is 
the return and accompanying information required by regulation 73 (annual return’ of Felevantt ‘payments liable to 
deduction of tax (Forms P35 and P14)).”. 


int PoAMfost 


[ Penalty: relevant annual return for the tax year ending 5th April 2010 


210A Table 9 sets out the penalty for the tax year ending Sth April 2010, depending, on the 
number of employees for whom particulars should have been included with ‘the relevant annual 


cy 
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TABLE 9 
PENALTIES: TAX YEARS ENDING 5TH APRIL 2005 TO 5TH APRIL 2010 


1 Number of employees for whom particulars 2 Penalty 
Should have been included with the relevant 
annual return 


1-5 0 
6-49 £100 
50-249 £600 
250-399 £900 
400-499 £1200 
500-599 £1500 
600-699 £1800 
700-799 £2100 
800-899 £2400 
900-999 £2700 
1000 or more £3000]! 


Amendments—' Regulations 210A, 210AA substituted for previous reg 210A by the Income Tax (Pay As You Earn) 
(Amendment No 2) Regulations, SI 2009/2029 regs 2, 14 with effect in relation to the tax year 2009-10 and subsequent 
tax years. This amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 
(b) ceases paying PAYE income during the tax year 2009-10, and 
(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 
Regulation previously read as follows— 


“Penalty: regulation 73 return and accompanying information (Forms P35 and P14) 
210A Table 9 sets out the penalty for the tax years ending 5th April 2005 to Sth April 2009, depending on the number 
of employees for whom particulars should have been included with the specified information. 
Table 9 
Penalties: tax year ending Sth April 2010 


1 Number of employees for whom particulars should have 2 Penalty 
been included with the specified information 


1-49 nil 

50-249 nil for tax year ending Sth April 2005, £600 for 
subsequent years 

250-399 £900 

400-499 £1,200 

500-599 £1,500 

600-699 £1,800 

700-799 £2,100 

800-899 £2,400 

900-999 £2,700 

1000 or more £3,000" 


[ Penalty: relevant annual return for the tax year ending 5th April 2011 and subsequent years 
210AA Table 9ZA sets out the penalty for the tax year ending Sth April 2011 and subsequent 
years, depending on the number of employees for whom particulars should have been included 
with the relevant annual return. 


TABLE 9ZA 


PENALTIES: TAX YEARS ENDING 5TH APRIL 2011 AND SUBSEQUENT YEARS 


1 Number of employees for whom particulars 2 Penalty 
should have been included with the relevant 
annual return 


1-5 £100 
6-49 £300 
50-249 £600 
250-399 £900 
400-499 £1200 
500-599 £1500 
600-699 ~ £1800 


700-799 £2100 


sis 
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1 Number of employees for whom particulars 2 Penalty 
should have been included with the relevant 
annual return 


800-899 £2400 
900-999 £2700 
1000 or more £3000]! 


Amendments—! Regulations 210A, 210AA substituted for previous reg 210A by the Income Tax (Pay As You Earn) 
(Amendment No 2) Regulations, SI 2009/2029 regs 2, 14 with effect in relation to the tax year 2009-10 and subsequent 
tax years. This amendment shall not have effect for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 

(b) ceases paying PAYE income during the tax year 2009-10, and 

(c) submits the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 


[ Penalty: Form P45 (Part I or Part 3), P46 or P46(Pen) 
210B— (1) This regulation applies for the tax quarter ending on Sth April 2010 and the tax year 
ending on Sth April 2011 (the “relevant period”). 
(2) Table 9A sets out the penalties for the relevant period depending on the number of items of 
ae information the employer has failed to deliver in each tax quarter falling within that 
period. 


TABLE 9A 
PENALTIES: TAX QUARTER ENDING 5TH APRIL 2010 AND TAX YEAR ENDING 
5TH APRIL 2011 


1 Number of items of specified information 2 Penalty 
the employer has failed to deliver in the tax 

quarter 

1-5 Nil 
6-49 £100 
50-149 £300 
150-299 £600 
300-399 £900 
400-499 £1,200 
500-599 £1,500 
600-699 £1,800 
700-799 £2,100 
800-899 £2,400 
900-999 £2,700 
1000 or more £3,000 


(3) Each of the types of specified information mentioned in sub-paragraphs (a) to (d) of 
regulation 207(1) counts as a separate item of specified information for this purpose. 

(4) An item of specified information counts even if it relates to the same employee as one or 
more other items.]! 


Commentary—Simon’s Taxes E4.11152. 


Amendments—! Regulations 210—210C substituted for previous reg 210 by the Income Tax (Pay As You Earn) (Amendment 
No 4) Regulations, SI 2007/2969 regs 2, 20 with effect from 6 April 2009. 


[ Appeals and interest LPAAGY SAD Gees 
210C— (1) An employer is not liable to a penalty if the employer had a reqqenehic excuse “tor 
failing to comply with regulation 205 [or regulation 205A which had not ceased at the time the 
{relevant annual return or] specified information was delivered. 
(2) A notice of appeal against a determination under section 100 of TMA of a penalty can only 
be on the grounds that— 

(a) the employer is not a specified employer, subject to paragraph (3), 

[(aa) the employer is not regarded as an employer the purposes of this Chapter]? 

(b) the employer did comply with regulation 205 [or regulation 205A), 

(c) the amount of the penalty is incorrect, or 

(d) paragraph (1) applies. 
(3) An employer may not appeal on the grounds that the employer is not a specified Ek if 
the employer has already appealed under regulation 208(2) (appeal against e-filing notice), 


(4) Section 103A of TMA (interest on penalties) applies to this penalty.]! -VABQETIOOT 


OC} 
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Commentary—Simon’s Taxes E4.11152. 

Amendments—' Regulations 210—210C substituted for previous reg 210 by the Income Tax (Pay As You Earn) (Amendment 
No 4) Regulations, SI 2007/2969 regs 2, 20 with effect from 6 April 2009. 

? In paras (1), (2) words inserted, by the Income Tax (Pay As You Earn) (Amendment No 2) Regulations, SI 2009/2029 
regs 2, 15 with effect in relation to the tax year 2009-10 and subsequent tax years. This amendment shall not have effect 
for the tax year 2009-10 in relation to an employer who— 

(a) is not a specified employer, 

(b) ceases paying PAYE income during the tax year 2009-10, and 

(c) te the return and accompanying information, required by regulation 73, before 6 April 2010 (SI 2009/2029 
reg 1(4), (5)). 


CHAPTER 5 
METHODS OF PROVIDING INFORMATION ETC 


How information must or may be delivered by employers 


'211— (1) Table 10 applies to determine how employers must or may comply with the 
requirements of the regulations listed in column 1. 


(2) The requirements of the regulation must be complied with in a document or format provided 
or approved by the Board of Inland Revenue if so indicated in column 4. 


(3) Where appropriate, the relevant form number is listed in column 3. 
(4) Instead of sending a document to the Inland Revenue, the requirements of the regulation 
may be complied with by an employer arranging for the information it would contain to be 


delivered to the Inland’ Revenue by an approved method of electronic communications if so 
indicated in column 5. 


TABLE 10 
’ REGULATIONS WHICH REQUIRE APPROVED DOCUMENT OR FORMAT, AND 
WHICH PERMIT ELECTRONIC DELIVERY 


RieaL ys 1| PU diivw oF tied POs 


4 5 
Regulation | Description of information Form Approved Electronic 
number document communications 
or format 


35(3), (4), | simplified deduction scheme: | Form P12 yes 
(5)(a) deductions working sheet 


35(5)(d) simplified deductions 
scheme: annual return of 
deductions working sheets 


Form P37 


oO 


y 
Form P45, yi 
Parvel 


Form P45, 
Parts 1A, 2, 
3 


38(1) death of employee Form P45, yes 
Part 1 
39(1) death of pensioner Form P45, yes 
Part 1 
42(8) procedure if new employer Form P45, yes 
receives Form P45 Part 3 
46(4), information to be provided Form P46 yes 


47(2)(a) if code not known 
48(2)(a) 


i@) 


36(1), (2)(a)| cessation of employment 


S 
S 
Ss 


cessation of employment 


36(1), (2)(b) 


= 
oO 


NES 
Yes 
No 
Yes 
Yes 


49(2)(a) 
52(3) late presentation of Form | Form P45, | yes 
! P45 Part 3 
[55(3)(a) information on retirement P46(Pen) yes yes]* 


say Fo P10 


56(3) procedure if new pension — Form P45, 
payer receives Form P45 Part 3 


yes 
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1 


2 


Regulation 


Description of information 


Statutory Instruments 


10614 


Sidley 6 alee 


information to be provided 
if code not known (non-UK 
resident pensioners) 


information to be provided 
if code not known (UK 
resident pensioners) 


late presentation of Form 
P45 


67(1) 


i3 


information to employees 
about payments and tax 
deducted 


annual return of relevant 
payments liable to deduction 
of tax 


annual return of relevant 
payments by virtue of a 
retrospective tax provision 


annual return of relevant 
payments not liable to 
deduction of tax 


85(1)(a) 


85(1)(a) 
and (b) 


return of tax for which 
employer is liable under 
regulation 68 


employers: annual return of 
other PAYE income 


employers: annual return of 
other PAYE income: benefits 
code employee 


85(2) 


129(1) 


132(1) 


employers: annual return of 
other PAYE income: 
declaration 


quarterly return of cars 
becoming available or 
unavailable 


reserve forces’ pay: 
certificate of tax deducted 


reserve forces’ pay: end of 
year certificate 


137(1) 


152(2) 


holiday pay funds: certificate 
of tax deducted 


deductions working sheet for 
claimants awarded taxable 
JSA 


Department’s return for 
claimant who delivers Form 
P45 


Department’s return for 


claimant who does not 
deliver Form P45 


Form Approved 
number document 
or format 
[Form yes 
P46(Pen)}? 
[Form yes 
P46(Pen)}? 
yes 
Form P60 yes 
Forms P35 yes 
and P14 
yes 
Form P38A | yes 
Form P100 yes 
Form P9D yes 
Form P11D | yes 
yes 
yes 


(car) 


Form PB8 


Forms PB3 
and P45 
Part 3 


Form PB3 


157(2)() claimant’s end of year Form P60U 
certificate 


yes 


Electronic 
communications 


Yes 


Yes 


Yes 
no]! 
Yes 
No 


No 


Yes 
Yes 


Yes 


No 


No 
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Form 
number 


Approved Electronic 
document communications 
or format 


159(2) cessation of award of JSA 


160(2)(5) 


Form P45U 
Form P180 


Department’s notification of 
taxable JSA adjustment 


yes No 


yes No —l 


164(2) Department’s quarterly 
statement to Board of 
receipts and payments in 


respect of taxable JSA 


[184D deductions working sheet for Form PB8 
claimants awarded taxable 
ESA 
184E(9) Department’s return for Forms PB8 yes yes 
claimant who delivers form and P45 
P45 Part 3 
184(G)(1) Department’s return for Form PB3 yes yes 


claimant who does not 
deliver form P45 


1841(2)(b) —claimant’s end of year Form yes no 
certificate P60ESA 

184J(2) Department’s end of year Form P14U _ yes yes 
return 

184L(1) cessation of award of ESA Form yes yes 

P45ESA 

184Q(2)(b) Department’s notification of | Form P180 yes no 

taxable ESA adjustment 


184S(2) Department’s quarterly yes no}? 
statement to HMRC of 

receipts and payments in 

respect of taxable ESA 


(5) If an employer delivers electronically the return required by regulation 73 (annual return of 
relevant payments liable to deduction of tax (Forms P35 and P14)), the statement and 
declaration and the certificate must, instead of being signed as required by regulation 73(8), be 
authenticated by or on behalf of the employer in such manner as may be approved by the Board 
of Inland Revenue. 


[(6) For the purposes of this regulation “ESA” means employment and support allowance.]* 


Commentary—Simon’s Taxes E4.11150, E4.11151. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 20(2), (3), 23(1), (3), 25(2), 26(1A), (4), 27(), 
28(1A), (SA), 29(1), 30(1), 39(2), 43(1), (1C), (3B), (4), 44(2), 46(1), (LA), (7A), (7B), 46A(1), 47(2), 65(1), 68(2), 74(1), 
84(3), 88(4), (5), 89(2), 90, 93(2). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 

Amendments—! Entry in Table 10 inserted by the Income Tax (Pay as You Earn) (Amendment) Regulations, SI 2007/1077 
regs 2, 19 with effect from 6 April 2007. 

? Entries in Table 10, and whole of para (6), inserted, by the Income Tax (Pay As You Earn) (Amendment) (No 2) 
Regulations, SI 2008/2601 regs 2, 4 with effect from 27 October 2008. 

3 In para (4), in Table 10, entry relating to reg 55(3)(a) substituted, and in column 3 of entries relating to regs 57(2) and 
58(3) words substituted for words “Form P46”, by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, 
SI 2007/2969 regs 2, 21 with effect from 6 April 2009. 


[ Modifications for electronic version of Form P46(Pen) ]' 


212— (1) This regulation applies if instead of sending to the Inland Revenue [Form P46(Pen)]' a 
pension payer delivers the information it would contain to the Inland Revenue by an approved 
method of electronic communications (as permitted by regulation 211). 


(2) For sub-paragraphs (a) to (m) of regulation 55(4) (information to be provided in [Form 
P46(Pen)]') substitute— 


“(a) the pension payer’s PAYE reference, 
(b) the pensioner’s name, 

(c) the date of retirement, 

(d) the date on which the pension started, 
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(e) the pensioner’s code immediately before retirement and whether it was being used on 
the cumulative basis, 

(f) if the pensioner’s code immediately before retirement was used on the cumulative 
basis— 

(i) the tax week or tax month in which the last relevant payment before retirement was 
made to the pensioner or, in a case falling within regulation 24, was treated as having 
been made, 

(ii) the total payments to date at the date of retirement, 

(iii) the total net tax deducted, 


(g) any number used to identify the pensioner, 
(h) the tax code in use for the pensioner, and whether it is being used on the cumulative 
basis, 
(i) the pensioner’s address, ...! 
(7) the pensioner’s sex, 
(k) the pensioner’s national insurance number, if known, 
(/) the pensioner’s date of birth, ...! 
(m) the amount of pension payable annually.” 
Commentary—Simon’s Taxes E4.1175. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 26(2). 
Amendments—! Heading substituted for previous heading “Modifications for electronic version of Form P160”, in para (1. 
words substituted for words “the statement required by regulation 55(3)(a) (pensioner’s retirement statement: Form 
P160)”, in para (2) words substituted for words “retirement statement”, and in para (2)(i), (J) words “if known,” revoked 


by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, SI 2007/2969 regs 2, 22 with effect from 6 Apri 
2009. 


How information may be delivered by Inland Revenue 
213— (1) Table 11 applies to determine how the Inland Revenue may comply with requirement: 
of the regulations listed in column 1. 
(2) Instead of sending a document to the employer or (where relevant) the employer’s agent, the 
requirements of the regulation may be complied with by the Inland Revenue arranging for the 
information it would contain to be delivered to the employer or (where relevant) the employer’s 
agent by an approved method of electronic communications if so indicated in column 4: 
(3) The relevant form number is listed in column 3. 


TABLE 11 
REGULATIONS WHICH PERMIT ELECTRONIC DELIVERY BY INLAND REVENUE 
1 2 4 4 
Regulation | Description of information Form number Electronic 
communications 
8(2), 20(2) || issue of code to employer or agent Form P6 or Yes 
it 
20(5), (6) notice to employer to amend codes Form P7X or | Yes 
POX 
53(2) notice to employer of payments and total Form P6 es 
net tax deducted 
61(2) notice to pension payer of payments and Form P6 Yes 
total net tax deducted 
[199(1) e-payment notice MP(L)(Band yes 
1) 
206(1) e-filing notice MP(L)(Band _ |. yes]! 
1) 


(4) But the Inland Revenue may only deliver information by an approved method of electronic 
communications if the employer or employer’s agent (as the case may be) has consented to 
delivery of information in that way, and the Inland Revenue have not been notified that the 
consent has been withdrawn. 


(5) References in paragraphs (2) and (4) to an employer’s agent are to a person acting on behall 
of the employer. 


Commentary—Simon’s Taxes £4.11151. : 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 6(4), 13(6), 33. 

Amendments—! In para (3), in Table 11, entries inserted by the Income Tax (Pay As You Barn) (Aniendmene No 4 
Regulations, SI 2007/2969 regs 2, 23 with effect from 6 April 2008. 


igs 
mit it 2 


How information must be provided by employees 


214— (1) An employee must comply with the requirements of the regulations. lis 
of Table 12 in a document or format provided or approved by the Board of Ink: 


(2) Where appropriate, the relevant form number is listed in column 3 of the Table. a ii (h) 
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TABLE 12 
REGULATIONS WHICH REQUIRE EMPLOYEE TO USE APPROVED DOCUMENT 


OR FORMAT 


Regulation Subject Form number 


No 


46(2) Form P46 where employer does not receive Form Form P46 
P45 and code not known 


om 
145(1) direct collection: return when relevant payments 


cease 
146(1) direct collection: end of year return Form P14 


147(2) direct collection: return of unpaid tax — 


154(3) claimant’s certificate of full-time education Form P187 


[184G(3) claimant’s certificate of full-time education Form P187]! 


Commentary—Simon’s Taxes E4,.11151. 

Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 regs 29(1), 30(1), 84(10), 104(6), (9), (11). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

Amendments—' Entry in Table 12 inserted by the Income Tax (Pay As You Earn) (Amendment) (No 2) Regulations, 
SI 2008/2601 regs 2, 5 with effect from 27 October 2008. 


[Meaning of Form P45, P46 and P46(Pen) ]? 
215— In these Regulations— 


“Form P45” means the form provided or approved for use in accordance with regulations 36 
(cessation of employment: Form P45), 38 (death of employee) or 39 (death of pensioner); 
“Parts 2 and 3 of Form P45” means— 


(a) the Parts 2 and 3 of the Form P45 provided to the employee or claimant (as the case 
may be) in accordance with regulation 36, ...! 

(b) the Parts 2 and 3 of the Form P45 provided to the claimant in accordance with 
regulation 159 (cessation of award: Form P45U)); [or]! 

[(c) the Parts 2 and 3 of the Form P45 provided to the claimant in accordance with 
regulation 184L (cessation of award: Form P45ESA));]! 


{“Form PASESA" means the form required to be completed in accordance with regula- 
tion 184L;] 

“Form P45U" means the form required to be completed in accordance with [regulation 159 or 
184L]'; 

[“Form P46” means the form provided or approved for use in accordance with regulation 46 
(form P46 where employer does not receive P45 and code not known);/? 

[“Form P46(Pen)” means the form provided or approved for use in accordance with regula- 
tion 55(3)(a), 57(2) or 58(3).)° 


Commentary—Simon’s Taxes E4.1166, E4.1171. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 23(1)+(3), 89(2). 

Amendments—' In definition “Parts 2 and 3.of Form P45”, word “or” at end of para (a) revoked, para (c) and preceding 
word “or” inserted, definition “Form P45ESA” inserted, and words in definition “Form P45U” substituted, by the 
Income Tax (Pay As You Earn) (Amendment) (No 2) Regulations, SI 2008/2601 regs 2, 6 with effect from 27 October 
2008. 

? Heading substituted for previous heading “Meaning of Form P45 and P46”, definition of “Form P46” substituted, and 
definition of “Form P46(Pen)” inserted, by the Income Tax (Pay As You Earn) (Amendment No 4) Regulations, 
SI 2007/2969 regs 2, 24 with effect from 6 April 2009, Definition of Form P46 previously read as follows— 

“Form P46” means the form provided or approved for use in accordance with regulations 46, 57 and 58 (Form P46 
procedure for employees and pensioners).”. 


Service by post 
216 Any notice or deductions working sheet which is authorised or required to be given, served 
or issued under these Regulations may be sent by post. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 109. 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 150 (modification of this regulation in its 
application to payments of taxable jobseeker’s allowance made to a claimant). 

SI 2003/2682 reg 174 (modification of this regulation in its application to payments of taxable incapacity benefit). 


PART 11 
SUPPLEMENTARY PROVISIONS 


MISCELLANEOUS APPEALS 


br i rs 191 Appeals: supplementary provisions 
217— (1) The following provisions of TMA apply to appeals under the regulations listed in 
paragraph (2) as they apply to an appeal under section 31 of TMA— 


SIS 
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Section 31A(5) ...! notice of appeal 
Section 31B appeals to General Commissioners! 
Section 31D election to bring appeal before Special Commissioners.’ 


(2) The regulations are— 


Regulation 99(3) appeal against improper purpose notice 
Regulation 200(3) appeal against e-payment notice 
Regulation 202(2) appeal against default notice 
Regulation 208(2) appeal against e-filing notice. 


(3) In an appeal under the regulations listed in paragraph (2) and regulation 204(4) (appeal against 
surcharge notice), the relevant place for the purposes of paragraph 3(1)(a) of Schedule 3 to TMA 
(rules for assigning proceedings to General Commissioners) is the place which at-the time of the 
notice of appeal is— 
(a) the employer's place of business in the United Kingdom, or 
) if there is no such place, the employer's place of residence in the United Kingdom. 
(4) In paragraph (3)— 
“place of business” means— 
(a) the place where the trade, profession, vocation or business with which the-proceedings are 
concerned is carried out, or 
(b) if more than one such place, the head office or place where it is mainly carried out; and 
“place of residence” means the employer's usual place of residence or, if that is unknown, the 
employer's last known place of residence.! 


Commentary—Simon’'s Taxes E4.11155. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46ZH(1), (3), (4). 

Amendments—' In para (1), words “and (6)”, entries for section 31B and section 31D, and paras (3), (4), revoked, by. the 
Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 92, 111 with 
effect from | April 2009. 


CERTIFICATE THAT SUM DUE AND PAYMENT BY CHEQUE 


Certificate that sum due 


218— (1) A certificate of [HMRC]! that, to the best of their knowledge and belief, any amount 
shown in a certificate under the regulations listed in paragraph (2) has not been paid by an 
employer, is sufficient evidence that the amount mentioned in the certificate is unpaid and due to 
the Crown. 


(2) The regulations are— 


Regulation 76 unpaid amounts in regulation 73 return (Form P35) 
Regulation 77(6) unpaid amounts in regulation 77 return 

Regulation 78(8) unpaid amounts from regulation 78 specification 

Regulation 79 unpaid amounts following inspection under [Schedule 36 to the 


Finance Act 2008)’. 


[((2A) HMRC may prepare a certificate showing the whole or any part of a combined amount 
which includes tax without specifying the components of the combined amount. 


Paragraph (1) shall apply with any necessary modifications to the certificate.]! 


(3) A certificate of [HMRC]! that, to the best of their knowledge and belief, any amount of 
interest payable under the regulations listed in paragraph (4) has not been paid by an employer 
or employee is sufficient evidence that the amount mentioned in the certificate is unpaid and due 
to the Crown. 


(4) The regulations are— 


Regulation 72(7) interest consequential on regulation 72 direction 

Regulation $1(6) interest consequential on regulation 81 direction 

Regulation 82 interest on overdue tax 

Regulation 115 interest on tax overdue under PSA. enol 


[((4A) HMRC may prepare a certificate showing the total amount of interest payable in respect 
of the whole or any part of the combined amount without specifying which components of the 
combined amount the interest relates to. 


Paragraph (3) shall apply with any necessary modifications to the certificate.]! 
(5) The production of— 


(a) the return made by the employer under paragraph (4) of regulation 77 (return nu 
certificate if tax unpaid), and Hot SuPer eer rs 
(b) the certificate of [HMRC]! under paragraph (6) of that regulation, 4) dqeiesis¢ 
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is sufficient evidence that the amount shown in the certificate is the amount of tax which the 
employer is liable to pay to [HMRC]' in respect of the tax period in question under that 
regulation. 


(6) A document which purports to be a certificate under [this regulation]', or regulation 77(6), is 

treated as such a certificate until the contrary is proved. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 42(8), (9), 43(10), (11), 47(7), (8), 48(6), (9), (10), 
49(9), (10), 51(4), (5), 54(6), (7), 55(8), (10), (11), 80J(3), (4). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

Amendments—' References to HMRC substituted throughout, paras (2A), (4A) inserted, and words in para (6) substituted 
by the Income Tax (Pay As You Earn) (Amendment) Regulations, SI 2008/782 regs 2, 16 with effect from 6 April 2008. 

? In para (2), in table, words substituted for words “regulation 97”, by the Income Tax (PAYE) (Amendment) Regulations, 
SI 2009/588 regs 2, 8 with effect from 1 April 2009. 


Payment by cheque 
, 219— (1) For the purposes of the following provisions, if— 


(a) any payment to the Inland Revenue is made by cheque, and 
(b) the cheque is paid on its first presentation to the banker on whom it is drawn, 


the payment is treated as made on the day on which the cheque was received by the Inland 
Revenue. 


(2) The provisions are— 


Regulation 69 due date and receipts for payments of tax 

Regulation 72 _ recovery from employee of tax not deducted by employer 
Regulation 78 notice and certificate if tax may be unpaid 

Regulation 82 interest on tax overdue 

Regulation 83(2)(b) interest on tax overpaid: date of overpayment 
Regulation 115 interest on tax due under PSA 

Regulation 116 interest due on tax overpaid under PSA. 


Commentary—Simon's Taxes £4.11115. 

Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 42(7A), 48(7A), 52(4), 80J(6), 80K(3). 

Modifications—See the Income Tax (PAYE) Regulations, SI 2003/2682 reg 174 (modification of this regulation in its 
application to payments of taxable incapacity benefit). 

SI 2003/2682 Sch | para 23 (modification of this regulation in relation to interest on overpaid tax : provisions applying to 
tax years from 1992-93 to 1995-96). 


TRANSITIONAL PROVISIONS, SAVINGS AND REVOCATIONS 


Transitional provisions, savings and revocations 
220— (1) Schedule 1 (transitional provisions and savings) has effect. 


(2) The regulations listed in column 1 of Schedule 2 are revoked to the extent specified in column 
3 of that Schedule. 


(3) Paragraph (2) is subject to Schedule 1. 


SCHEDULE 1 
TRANSITIONAL PROVISIONS AND SAVINGS 
Regulation 220 


PART 1 
GENERAL PROVISIONS 


Continuity of the law 
1 The revocation of provisions and their making in a rewritten form in these Regulations does 
not affect the continuity of the law. 
2 Paragraph | does not apply to any change in the law made by these Regulations. 
3 Anything which— 
(a) has been done, or has effect as if done, under or for the purposes of a provision of the 


revoked Regulations, and 
(b) is in force or effective immediately before the commencement of these Regulations, 


has effect after that commencement as if done under or for the purposes of the corresponding 
provision of these Regulations. 
4 Any reference (express or implied) in these Regulations or any document made under these 
Regulations to— 

(a) a provision of ‘these Regulations, or 
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(b) things done or falling to be done under or for the purposes of a opsoyision of these 
Regulations, 
is to be read as including, in relation to times, circumstances or purposes i in poaiice to which any 
corresponding provision of the revoked Regulations had effect, a reference to the provision of 
the revoked Regulations or to things done or falling to be done under or for the purposes of the 
provision of the revoked Regulations. 
5 Any reference (express or implied) in these Regulations to relevant payments, relevant 
payments exceeding the PAYE threshold or similar concepts created by these Regulations is to be 
read as including, in relation to times, circumstances or purposes in relation to which any 
corresponding concept of the revoked Regulations had effect, a reference to the concept of the 
revoked Regulations. 


6 Any reference (express or implied) in these Regulations to— 


(a) a provision of ITEPA, or 
(b) things done or falling to be done under or for the purposes of a provision of ITEPA, 


is to be read as including, in relation to times, circumstances or purposes in relation to which any 
corresponding provision repealed by ITEPA had effect, a reference to the repealed provision or 
to things done or falling to be done under or for the purposes of the repealed provision. 

7 Any reference (express or implied) in these Regulations to general earnings, PAYE income or 
similar concepts created by ITEPA 1s to be read as including, in relation to times, circumstances 
or purposes in relation to which any corresponding concept which has been superseded by 
ITEPA had effect, a reference to the superseded concept. 

8 Paragraphs 4, 5, 6 and 7 apply only in so far as the context permits. 

9 Paragraph 5 is without prejudice to the generality of paragraph 4 and paragraph 7 is without 
prejudice to the generality of paragraph 6. 

10 These Regulations have effect in relation to tax liable, under the Income Tax (Employments) 
Regulations 1993 or section 710 of ITEPA, to be deducted or accounted for in respect of 
payments made before 6th April 2004 as if the tax had been liable to be deducted or accounted 
for under these Regulations. 

11 Paragraph 10 is without prejudice to the generality of paragraphs | to 9. 


12 Paragraphs | to 11 have effect instead of paragraph (b) of section may of the Interpretation 
Act 1978. 


General saving for old savings 
13— (1) The revocation by these Regulations of a provision previously revoked subject to 
savings does not affect the continued operation of those savings. 
(2) The revocation by these Regulations of a saving on the previous revocation of a provision 
does not affect the operation of the saving in so far as it is not specifically reproduced in these 
Regulations but remains capable of having effect. 


Interpretation 


14 In this Part of this Schedule, “the revoked Regulations” means the Regulations which are 
revoked by these Regulations. 


PART 2 
SPECIFIC PROVISIONS 


Modification of reference to payment to the Inland Revenue in regulation 68(2) 


15 For the purposes of giving effect to any enactment or instrument which refers to an amount 
which is, or would in certain circumstances be, payable to the collector, paragraph (2) of 
regulation 68 has effect as if that paragraph required payment of the amount to which it refers 
to the collector. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 40(1), 41(1). 


FPCS information for the tax year ending 5th April 2002: employees not covered by 
regulation 46(1) of 1993 Regulations 


16— (1) This paragraph applies to a person (a “former FPCS employee”)— 


(a) who was employed by an employer during a part of the tax year ending Sth Apri 2002, 
but who was no longer employed by that employer on Sth April 2002, and F 
(6) in respect of whom the employer— 


(i) has provided information to the Inland Revenue under the FPCS artangement for the 
tax year ending 5th April 2002, or 

(ii) has delivered information by an approved method of electronic communications to an 
official computer system under the FPCS arrangement for the tax year a, 5th April 
2002, but a) Stn 


(c) in respect of whom no particulars were required to be provides by the employer under 
regulation 46(1) of the 1993 Regulations for the tax year ending Sth April 2002. . 
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(2) The former FPCS employee may by notice require the employer to give a statement to the 
former FPCS employee containing— 
(a) particulars of the amount of the taxable profit, if any, for the tax year ending Sth April 
2002 in respect of car allowances and motor mileage allowances paid to the former FPCS 
employee in the tax year ending Sth April 2002 for business travel, calculated by reference to 
the FPCS arrangement, or 
(>) particulars of the total amount of the car allowances and motor mileage allowances paid 
to the former FPCS employee in the tax year ending Sth April 2002 for business travel, and the 
total amount of miles covered by the former FPCS employee in the tax year ending Sth April 
2002 in the course of business travel for which the motor mileage allowances were paid. 


oe former FPCS employee may give the notice to the employer at any time before 6th April 
2005. 


(4) The employer must give the statement to the former FPCS employee within 30 days of 
receiving the notice. 


(5) A former FPCS employee who has received the statement from the employer may not require 
a further statement from the employer in respect of the tax year ending Sth April 2002. 
(6) In this paragraph— 

“business travel” has the meaning given by section 168(5)(c) of ICTA as that definition had 
effect for the tax year ending 5th April 2002 by virtue of regulation 46AA(6) of the 1993 
Regulations; 

“the FPCS arrangement” means the arrangement known as the Fixed Profit Car Scheme 
made between the employer and the Inland Revenue for providing information in respect of 

) payments of car allowances and motor mileage allowances made to employees for business 
travel. 


(7) The reference in sub-paragraph (1)(4)(ii) to the delivery of information by an approved 
method of electronic communications to an official computer system includes, in relation to 
information which was delivered before the commencement of these Regulations, a reference to 
the delivery of information to an official computer system within the meaning of regulation 2(1) 
of the 1993 Regulations by a means of electronic communications approved for the purposes of 
regulation 46AA(3) of those Regulations. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46AA(3), (4), (5), (6). 


FPCS information for the tax year ending 5th April 2002: employees covered by regulation 46(1) 
of 1993 Regulations 
17— (1) This paragraph applies to a former employee who would be a former FPCS employee 
were it not for the fact that the employer was required under regulation 46(1) of the 1993 
Regulations to provide particulars in respect of the former employee for the tax year ending Sth 
April 2002. 
(2) If the former employee gives notice to the employer under paragraph (4) of regulation 94 
requiring a statement relating to the tax year ending Sth April 2002, the statement must contain 
(in addition to the particulars mentioned in paragraph (2) of that regulation)— . 
(a) particulars of the amount of the taxable profit, if any, for the tax year ending Sth April 
2002 in respect of car allowances and motor mileage allowances paid to the former employee 
in the tax year ending Sth April 2002 for business travel, calculated by reference to the FPCS 
arrangement, or 
(b) particulars of the total amount of the car allowances and motor mileage allowances paid 
to the former employee in the tax year ending Sth April 2002 for business travel, and the total 
amount of miles covered by the former employee in the tax year ending 5th April 2002 in the 
course of business travel for which the motor mileage allowances were paid. 
(3) “Former employee” has the same meaning as in regulation 94(7). 
(4) Expressions used in this paragraph which are defined in paragraph 16 have the same meaning 
in this paragraph as in that paragraph. 
Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 46AA(3), (4), (6). 


Due date for payments of tax in respect of tax periods ending before 6th April 2004 


18— (1) The following provisions have effect with the following modifications in so far as the 
provisions apply in relation to tax periods ending before 6th April 2004. 

(2) For sub-paragraphs (a) and () of regulation 69(1) (due date for payments of tax) substitute 
“within 14 days after the end of the tax period”. 

(3) In regulation 77(1) (return and certificate if tax may be unpaid) for “17 days” substitute “14 
days”. i . 

(4) In regulation 78(1) (notice and certificate if tax may be unpaid) for “17 days” substitute “14 
days”. 

Derivation—The padoind Tax (Employments) Regulations, SI 1993/744 regs 40(1), 41(1), 47(1), 48(1). 
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Interest on unpaid tax: disapplication of regulation 82 for tax years before the tax year ending 
Sth April 1993 


19 Regulation 82.(interest on tax overdue) does not apply in relation to unpaid tax in respect of 
a tax year ending on or before Sth April 1992. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 51(1). 


Interest on unpaid tax: provisions applying to tax years before the tax year ending 5th April 1993 


20— (1) This paragraph applies if the Inland Revenue make a determination under regulation 80 
(determination of unpaid tax) which relates to tax payable for a tax year ending on or before 5th 
April 1992. 
(2) This paragraph also applies if— 
(a) the inspector, at any time after 19th April 1988, made a determination under regulation 49 
of the 1993 Regulations (determination of tax payable by employer), 
(b) the determination relates to tax payable for a tax year ending on or before Sth April 1992, 
and 
(c) tax remains payable pursuant to the determination immediately before the commencement 
of these Regulations. 


(3) The tax payable pursuant to the determination carries interest at the prescribed rate from the 
relevant start date until payment (“the interest period”). 


(4) Sub-paragraph (3) applies even if the relevant start date is a non-business day as defined by 
section 92 of the Bills of Exchange Act 1882. 


(5) Any change made to the prescribed rate during the interest period applies to the tax payable 
pursuant to the determination from the date of change. 
(6) Regulation 84 (recovery of tax and interest) applies to an amount of interest which an 
employer is liable to pay under this paragraph as if it were the unpaid amount for the purposes 
of that regulation. 
(7) Paragraphs (3) and (6) of regulation 218 (certificate of interest due) apply in relation to an 
amount which an employer is liable to pay under this paragraph as if this paragraph were a 
regulation included among those listed in paragraph (4) of that regulation. 
(8) Regulation 219 (payment by cheque) applies for determining when a payment is made for the 
purposes of this paragraph as if this paragraph were included among the provisions listed in 
paragraph (2) of that regulation. 
(9) In this paragraph— 
“inspector” means an inspector of taxes; 
“the prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 for 
the purposes of section 86 of TMA; 
“the relevant start date” means— 
(a) in a case where the determination relates to tax payable for a tax year ending on or 
before 5th April 1988, 19th April 1988, and 
(b) in a case where the determination relates to tax payable for a tax year ending after Sth 
April 1988 but on or before Sth April 1992, the 14th day after the end of the tax year to 
which the determination relates. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 regs 2(1), 50(1)-(3), 52(1)-(4), 54(1), (2), (6), (7). 


Interest on tax overdue: application of regulation 82 to tax years from 1992-93 to 2003-04 


21— (1) Regulation 82 (interest on tax overdue) has effect with the following modifications 
where the tax year in respect of which tax is unpaid is— 

(a) the tax year ending Sth April 1993, or 

(b) a tax year ending after Sth April 1993 but on or before 5th April 2004. 


(2) In paragraph (1) for “the total net tax payable in respect of a tax year” substitute “the total 
net tax deductible by him in respect of all of his employees during a tax year”. 


(3) In paragraph (4) for “a direction made under [regulation 72(5), 72F]! or 81(4)” substitute “a 
direction made under regulation 42(2) or (3) or 49(5) of the 1993 Regulations or [ Rawahen 72(5) 
or 81(4) of these Regulations”. 


(4) Omit paragraph (6). tn laa ace 
(5) For paragraph (8) substitute— 9 - 

“(8) The “reckonable date” means 14 days after the end of the tax — 
(6) After that paragraph insert— VHB] 

“(9) “The 1993 Regulations” means the Income Tax (Employments) Regulations: eb stots 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 51(1)-(3). 
Amendments—! Words in sub-para (3) substituted by the Income Tax (Pay As You Earn) are el Regusaene 
SI 2008/782 regs 2, 17 with effect from 6 April 2008. i T—nohaviod 


} 
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Interest on overpaid tax: disapplication of regulation 83 for tax years before the tax year ending 
Sth April 1997 


22 Regulation 83 (interest on overpaid tax) does not apply to tax which was paid by an employer 
in respect of a tax year ending on or before Sth April 1996. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 53A(1). 


Interest on overpaid tax: provisions applying to tax years from 1992-93 to 1995-96 
23— (1) This paragraph applies in relation to tax which— 


(a) was paid by an employer in respect of the tax year ending 5th April 1993 or in respect of 
a tax year ending after 5th April 1993 but on or before Sth April 1996, and 
(b) is repaid to the employer after the end of the tax year in respect of which the tax was paid. 


(2) If the late repayment condition is met, the tax repaid carries interest at the prescribed rate 
from the relevant time until the order for the repayment is issued (“the interest period”). 


(3) The late repayment condition is that the tax is repaid— 


a the end of the tax year following the tax year in respect of which the tax was paid, 
an 
(b) after the end of the tax year in which the tax was paid. 


(4) Any change made to the prescribed rate during the interest period applies to the tax repaid 
from the date of change. 


(5) Regulation 219 (payment by cheque) applies for determining when a payment is made for the 
purposes of this paragraph as if this paragraph were included among the provisions listed in 
paragraph (2) of that regulation. 
(6) In this paragraph— 

“the prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 for 


the purposes of section 824 of ICTA; 
“the relevant time” means— 


(a) in a case where the tax was paid more than twelve months after the end of the tax year 
in respect of which the payment was made, the end of the tax year in which that tax was 
paid, and 

(b) in any other case, the end of the tax year after the tax year in respect of which the 
payment was made. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 53(1)+(5). 


Overpayments and underpayments of tax: tax years before the tax year ending Sth April 1997 


24— (1) Despite the revocations made by these Regulations, regulation 101 of the 1993 
Regulations (repayment of overpayments and recovery of underpayments) continues to apply in 
relation to an assessment for a tax year ending on or before Sth April 1996, but with the 
modifications mentioned in sub-paragraph (2). 


(2) The modifications are— 


(a) the references in paragraphs (1) and (2) of regulation 101 to the appropriate code for a 
subsequent year are to be read as references to the employee’s code for a subsequent tax year; 
(b) the references in paragraphs (1) and (2) of that regulation to the inspector and to the 
collector are to be read as references to the Inland Revenue; 

(c) the reference in paragraph (6) of that regulation to a direction made by the collector under 
regulation 42(2) of the 1993 Regulations in relation to the employee and in respect of one or 
more income tax periods falling within the year is to be read as including a reference to a 
direction under regulation 72(5) of these Regulations in relation to that employee in respect of 
one or more tax periods falling within the tax year; 

(d) the reference in that paragraph to a direction made by the Board under regulation 42(3) of 
the 1993 Regulations in relation to the employee and in respect of one or more income tax 
periods falling within the year is to be read as including a reference to a direction under 
regulation 72(5) of these Regulations in relation to that employee in respect of one or more 
tax periods falling within the tax year; 

(e) the reference in that paragraph to a direction made by the Board under regulation 49(5) of 
the 1993 Regulations in relation to the employee and in respect of one or more income tax 
periods falling within the year is to be read as including a reference to a direction under 
regulation 81(4) of these Regulations in relation to that employee in respect of one or more 
tax periods falling within the tax year. 


(3) Any tax which is payable to the Inland Revenue under regulation 101(2) as it continues to 
have effect by virtue of this paragraph is payable within 14 days of the date on which the Inland 
Revenue first makes application for its payment. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 105(2). 


Overpayments and underpayments of tax: tax years before the tax year ending Sth April 2002 
25— (1) Regulation 188 (assessments other than self-assessments)— 
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(a) does not apply in relation to an assessment for a tax year ending on or before Sth April 
1996, and 
(>) has effect in particular with the following modification in relation to an assessment, other 
than one under section 9 of TMA, for a tax year beginning on or after 6th April 1996 and 
ending on or before 5th April 2001. 
(2) In paragraph (3), after sub-paragraph (a) insert— 
“(aa) make any necessary adjustment to B in respect of any shortfall in deductions made 
in accordance with the Income Tax (Employments) Regulations 1993 from the employee. 
where— 
(i) payments of profit-related pay have been made to the employee in accordance with 
a profit-related pay scheme registered under Chapter 3 of Part 5 of ICTA; 
(i1) in consequence of the relief given by that Chapter less tax has been deducted from 
those payments than would have been deducted if the scheme had not been registered, 
and 
(iii) the registration of the scheme has subsequently been cancelled with effect from a 
time before that relevant for the purposes of the relief;”. 


Derivation—The Income Tax (Employments) Regulations, SI 1993/744 reg 101(3), (4). 


Attribution of repayments, tax years before the tax year ending 5th April 1997 
26— (1) Despite the revocations made by these Regulations, regulations 106 to 108 of the 1993 
Regulations (attribution of repayments) continue to apply in relation to a repayment to which 
section 824(5) of ICTA applies for a tax year ending on or before 5th April 1996, but with the 
modification mentioned in sub-paragraph (2). 
(2) The modification is that the reference to the collector in regulation 107(3) is to be read as 
including a reference to the Inland Revenue. 


Certificate that sum due: certificate of the collector 
27— (1) A certificate of the collector that any amount shown in a certificate under the 
regulations listed in paragraph (2) of regulation 218 has not been paid by an employer to the 
collector or, to the best of the collector’s knowledge and belief, to any other collector or to any 
person acting on the collector’s behalf or on behalf of another collector is sufficient evidence 
that the amount mentioned in the collector’s certificate is unpaid and due to the Crown. 
(2) A certificate of the collector that any amount of interest payable under the regulations listed 
in paragraph (4) of regulation 218 has not been paid by an employer or employee to the collector 
or, to the best of the collector’s knowledge and belief, to any other collector or to any person 
acting on the collector’s behalf or on behalf of another collector is sufficient evidence that the 
amount mentioned in the certificate is unpaid and due to the Crown. 
(3) A document which purports to be a certificate of the collector under sub-paragraph (1) or (2) 
is treated as such a certificate until the contrary is proved. 


Interpretation 
28— In this Part of this Schedule— 


“the 1993 Regulations” means the Income Tax (Employments) Regulations 1993; 
“collector” means a collector of taxes. 


Deriyation—The Income Tax (Employments) Regulations, SI 1993/744 reg 2(1). 


SCHEDULE 2 
REVOCATIONS iT Vad 
Regulation 220 STS 


3 Extent of revocation 
The Income Tax (Employments) SI 1993/744 The whole Regulations. 
Regulations 1993 
The Income Tax (Employments) SI. 1993/2276 The whole Regulations. 
(Amendment) Regulations 1993 hs 
The Income Tax (Employments) SI 1994/775 The whole Regulations 
(Amendment) Regulations 1994 
The Income Tax (Employments) SI 1994/1212 The whole Regulations, 
(Notional Payments) isy lo-sumiv yd 3 
Regulations 1994 ifags 2oamtn tea 
The Income Tax (Employments) SI 1995/216 The Abin Bainlatans.. ; 
(Amendment) Regulations 1995 
The Income Tax (Employments) SI 1995/447 The whole Regulations, .... 


(Amendment No 2) Regulations 1995 
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1 Regulations revoked 3 Extent of revocation 


The Income Tax (Employments) ST 1995/853 The whole Regulations. 
(Incapacity Benefit) Regulations 1995 


The Income Tax (Employments) SI 1995/1223 The whole Regulations. 
(Amendment No 3) Regulations 1995 

The Income Tax (Employments) SI 1995/1284 The whole Regulations. 
(Amendment No 4) Regulations 1995 

The Income Tax (Employments) SI 1996/804 The whole Regulations. 
(Amendment) Regulations 1996 

The Income Tax (Employments) SI.1996/980 The whole Regulations. 
(Amendment No 2) Regulations 1996 

The Income Tax (Employments) SI 1996/1312 The whole Regulations. 
(Amendment No 3) Regulations 1996 

The Income Tax (Employments) SI 1996/2381 The whole Regulations. 
(Amendment No 4) Regulations 1996 

The Income Tax (Employments) SI 1996/2554 The whole Regulations. 
(Amendment No 5) Regulations 1996 

The Income Tax (Employments) SI 1996/2631 The whole Regulations. 
(Amendment No 6) Regulations 1996 

The Income Tax (Employments) SI 1997/214 The whole Regulations. 
(Amendment) Regulations 1997 

The Income Tax (Employments) SI 1998/1891 The whole Regulations. 
(Notional Payments) (Amendment) 

Regulations 1998 

The Income Tax (Employments) SI 1998/2484 The whole Regulations. 
(Amendment) Regulations 1998 

The Income Tax (Employments) SI 1999/70 The whole Regulations. 
(Amendment) Regulations 1999 

The Income Tax (Employments) SI 1999/824 The whole Regulations. 
(Amendment No 2) Regulations 1999 

The Income Tax (Employments) SI 1999/2155 The whole Regulations. 
(Amendment No 3) Regulations 1999 

The Income Tax (Employments) SI 2000/1152 The whole Regulations. 
(Amendment) Regulations 2000 

The Income Tax (Sub-contractors in SI 2000/2742 Regulation 3. 

the Construction Industry and 

Employments) (Amendment) 

Regulations 2000 

The Income Tax (Electronic SI 2001/1081 In regulation 1(2), the 


definition of “the 
Employments Regulations”. 


Regulations 7 to 21. 


Communications) (Miscellaneous 
Amendments) Regulations 2001 


The Income Tax (Employments and SI 2002/680 Regulations 3 to 8. 
Electronic Communications) 

(Miscellaneous Provisions) 

Regulations 2002 

The Income Tax (Sub-contractors in ST 2003/536 In regulation 1(2), the 


definition of “the 


the Construction Industry and 
Employments Regulations”. 


Employments) (Amendment) 
Regulations 2003 


Regulation 9. 
The whole Regulations. 


The Income Tax (Employments) SI 2003/2494 


(Amendment) Regulations 2003 


2003/2714 
Non-resident Insurance Companies Regulations 2003 


Made by the Inland Revenue under TA 1988s 11AA(5) and FA 2003 s 149(6) 


Made... Sa hefhotaler Hair k Fe SGC EEA CUS, 
Laid before the House of Commons... . . . .23 October 2003 
Coming into force . . . _. .. .13 November 2003 


1 These Regulations may be cited as the one ine Insurance Companies Regulations 2003, 
shall. come into force on 13th November 2003, and have effect in relation to accounting periods 
of non-resident insurance companies beginning on or after Ist January 2003. 


2 In these Regulations— 
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“non-resident insurance company” means an insurance company that is not resident in the 
United Kingdom; and for this purpose “insurance company” has the meaning given by 
section 431(2) of the Income and Corporation Taxes Act 1988. 


3— (1) In applying subsection (2) of section 11AA of the Income and Corporation Taxes 
Act 1988 in relation to a non-resident insurance company, it shall be assumed that the 
permanent establishment has assets such that its free assets would be not less than they would be 
in the circumstances specified in that subsection. 


(2) “Free assets” means the amount by which— 


(a) the value of the assets of the permanent establishment, exceeds 

(b) the aggregate of the permanent establishment’s loan capital and technical provisions; anc 
for this purpose, the reinsurers’ share of technical provisions is not to be included ir 
determining the assets of the permanent establishment. 


(3) “Value” means the amount that, at the time at which the value falls to be determined, the 
non-resident insurance company would obtain from an independent person for the transfer o! 
all the company’s rights in respect of the asset. 
(4) “Technical provision” means each of the following— 
(a) provision for unearned premiums; 
(b) long term business provision; 
(c) claims outstanding; 
(d) provision for bonuses and rebates; 
(e) provision for unexpired risks; 
(f) technical provisions for linked liabilities; 
(g) deposits received from reinsurers; and in the case of the items listed in sub-paragraphs (a 
to (f), the amount to be brought into account is the amount by which the gross amoun! 
exceeds the reinsurance amount. In this paragraph expressions also used in [Schedule 3 to the 
Large and Medium-sized Companies and Groups (Accounts and Reports) Regulations 2008] 
have the same meaning as in that Schedule. 


Amendments—! Words in para (4)(g) substituted by the Companies Act 2006 (Consequential Amendments) (Taxes anc 
National Insurance) Order, SI 2008/954 art 52 with effect for periods of account beginning on or after 6 April 2008. 


4— (1) In accordance with the separate enterprise principle, profits from assets attributable, by 
virtue of regulation 3, to the permanent establishment of a non-resident insurance company ar« 
attributed to that establishment. 


(2) “The separate enterprise principle” means the principle in subsection (2) of section 11AA o: 
the Income and Corporation Taxes Act 1988 (read with subsection (3) of that section). 


2003/3075 
Money Laundering Regulations 2003 


Made by the Treasury under the European Communities Act 1972 s 2(2) and the Financial 
Services and Markets Act 2000 ss 168(4)(b), 402(1)(4), 417(1) and 428(3) 


Revocation—These Regulations revoked by the Money Laundering Regulations, SI 2007/2157, reg 1(3) with effect fron 
15 December 2007: SI 2007/2157 reg 1(1). 


2003/3143 
Income and Corporation Taxes (Electronic Certificates of Deduction of Tax and Tax 
Credit) Regulations 2003 


Made by the Commissioners of Inland Revenue under FA 1999's 132 


Made... . » ow. . . oud Decemberi2003 
Laid before the House of Commons... . . . «5 December 2003 
Coming into force }. . . Regietinn 220 . % 2. eel Vancaees 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Income and Corporation Taxes (Electronic 
Certificates of Deduction of Tax and Tax Credit) Regulations 2003 and shall come into force or 
Ist January 2004. 


(2) In these Regulations references to the delivery of a document include that document beins 
made available to a person in circumstances where— 


(a) the sender and that person have agreed to his having access to the document on a website 
(b) the document is a document to which the agreement relates; and 

(c) the person is notified in a manner for the time being agreed for the purpose between hin 
and the sender of— 


(i) the placing of the document on the website; Fem: 

(11) the address of the website; and  @nopsiwgos 
(iii) the place on the website at which, and the manner in which, the document may be 
accessed. Here “document” means anything authorised to be delivered by sisi ol 
electronic communications under these Regulations. £ ol § 
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(3) In these Regulations— 

“electronic communications” has the meaning given by section 132(10) of the Finance 

Act 1999; 

“the sender” means— 
(a) in relation to a statement to which regulation 2 applies, the company making the 
qualifying distribution, or a person acting on its behalf; 
(b) in relation to a statement to which regulation 3 applies, the person under the duty to 
furnish the certificate, or another person acting on his behalf; and 
(c) in relation to statement, notice, certificate or voucher to which regulation 4 applies, the 
person required or authorised, under the relevant provision mentioned in paragraph (2) of 
that regulation, to deliver that statement, notice, certificate or voucher, or another person 
roe on his behalf; and “the Taxes Act” means the Income and Corporation Taxes 

ct : 


Delivering information electronically about distributions, dividends, interest payments and 
associated tax credits 

2— (1) A statement under section 234(1) or 234A(2) [or (3)]' of the Taxes Act (information 
relating to distributions, dividends, interest payments and associated tax credits) by a company 
making a qualifying distribution may be delivered by means of electronic communications if the 
following conditions are satisfied. 
(2) The first condition is that the sender has indicated to the proposed recipient that it intends to 
use electronic communications for the purposes of delivering statements under those sections. 
(3) The second condition is that the proposed recipient has consented to information being 
delivered by the sender by means of electronic communications, and that consent has not been 
withdrawn. 
(4) The third condition is that the statement is delivered in an electronic format— 
' (a) in which the statement may be stored; 

(b) which permits a paper copy of the information contained in the statement to be printed; 

and 

(c) which is designed to prevent alteration of the contents. 


Amendments—! Words inserted by the Income and Corporation Taxes (Electronic Certificates of Deduction of Tax and 
' Tax Credit) (Amendment) Regulations, SI 2009/2050 reg 2 with effect from 1 September 2009. 


Delivering information electronically about deduction of tax 


3— (1) A statement under section 352 of the Taxes Act (certificates of deduction of tax) may be 
delivered by means of electronic communications if the following conditions are satisfied. 
(2) The first condition is that the sender has indicated to the proposed recipient that he intends 
to use electronic communications to furnish statements under section 352. 
(3) The second condition is that the proposed recipient has consented to information being 
delivered by the sender by means of electronic communications, and that consent has not been 
withdrawn. 
(4) The third condition is that the statement is delivered in an electronic format— 
(a) in which the statement may be stored; . 
(b) which permits a paper copy of the information contained in the statement to be printed; 
and 
(c) which is designed to prevent alteration of the contents. 


Sending information electronically about manufactured dividends 

4— (1) A statement, notice, certificate or voucher required or authorised to be delivered under 
the provisions listed in paragraph (2) may be delivered by means of electronic communications if 
the conditions specified in paragraphs (3) to (5) are satisfied. 
(2) The provisions referred to in paragraph (1) are— 

(a) paragraphs 2(6) and 3(8) of Schedule 23A to the Taxes Act (information about manufac- 

tured dividends); and 

(b) regulations 4(4)(c), 5(2)(b)(iii), 7(2)(d), 10(3)(b) and (4)(6) and 15(1) and (5) of the Income 

Tax (Manufactured Overseas Dividends) Regulations 1993. 
(3) The first condition is that the sender has indicated to the proposed recipient that he intends 
to use electronic communications to deliver documents of that type. 
(4) The second condition is that the proposed recipient has consented to information being 
delivered by the sender by means of electronic communications, and that consent has not 
subsequently been withdrawn. 


(5) The third condition is that the document in question is delivered in an electronic format— 


(a) in which it may be stored; : -_ 
(b) which permits a paper copy of the information contained in it to be printed; and 
(c) which is designed to prevent alteration of its contents. 
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Amendments of the Income Tax (Manufactured Overseas Dividends) Regulations 1993 
5 (amends the Income Tax (Manufactured Overseas Dividends) Regulations, SI. 1993/1957). 


2003/3297 
Reporting of Savings Income Information Regulations 2003 


Made by the Treasury under FA 2003 s 199 


Made. . . 2...) . 16 December 2003 
Laid before the House of ‘Commons... . . 17 December 2003 
Coming into force in accordance with regulation 1(2) 


PART 1 
INTRODUCTORY PROVISIONS 


Citation and commencement 


1— (1) These Regulations may be cited as the Reporting of Savings Income Informatio: 
Regulations 2003. 


(2) These Regulations shall come into force on such date, being not earlier than 1st Januar 
2005, as is determined by the Treasury and specified by notices in the London, Edinburgh an: 
Belfast Gazettes. 


Interpretation 
2— (1) In these Regulations— 


(“the Savings Directive” means Council Directive 2003/48/EC of 3rd June 2003 (“the Directiv 
of 2003”) on the taxation of savings income in the form of interest payments, as amende 
by Council Directive 2004/66/EC, and a reference, without more, to a numbered Article is 
reference to the Article of the Directive of 2003, as so amended, which bears that number;] 

“the Securities Directive” means Directive 2001/34/EC of 28th May 2001 on the admission o 
securities to official stock exchange listing and on information to be published on thos 
securities as amended; 

“the UCITS Directive” means Council Directive 85/611/EEC of 20th December 1985 on th 
co-ordination of laws, regulations and administrative provisions relating to undertaking 
for collective investment in transferable securities as amended. 

(2) In these Regulations— 

“agent” means paying agent or receiving agent as appropriate; 

[“arrangements” means agreements or arrangements made with a territory being a dependen 
or associated territory of a member State in relation to the automatic exchange o 
information or, during the transitional period defined in Article 10 of the Savings Directive 
the application of a withholding tax referred to in paragraph 2(ii) of ‘Article 17 of th 
Savings Directive;]’ 

(“country” includes a territory; |' 

[“economic operator” is a paying agent established in another member State or in a’ territor 
(construed in accordance with the Savings Directive or the arrangements, with the territory 
as appropriate) with which arrangements have been made;]! 

“money debt” is a debt arising from a transaction for the lending of money ‘and which falls t 
be, or may be, settled— 


(a) by the payment of money; or 
(b) by the transfer of a right to settlement under a debt which is itself a money debt, 


subject to the qualification 1 in regulation 17; 


[“paying agent”, unless the context otherwise requires, has the meaning given in.regulation 3;] 
[“a prescribed territory” means another member State, Aruba, the British Virgin Island; 
Gibraltar, Guernsey, the Isle of Man, Jersey, Montserrat or the Netherlands Antilles;]' _ 

“receiving agent’ "has the meaning given in regulation 6; 

“relevant payee’ ’ has the meaning given in regulation 7; T1197, AOMEIVOTG 
“resident” and “residence” shall be construed in accordance with regulation Pate WAY 
“residual entity” has the meaning given in regulation | 4; amsbivt! 
(“Revenue and Customs”, except in the expression “an officer of ReveHus and Ganst dah’ 

means Her Majesty’s Revenue and’ Customs (see section 4 of the Commissioners fo 
Revenue and Customs Act 2005); } ly zi nojibmos 127i 

“savings income’ “has the meaning given in regulation g: tolAUTH Os sae 

“third country” means a territory other than a member. State; 

“UCITS” means an undertaking for collective investment in transfe oe si within th 

UCITS Directive. 


helt inoue’ 7 oth 

(3) For the purposes of these Regulations a person makes savings income pay I ments t 

person if the person— o> Balt} ant 
(a) makes payments of savings income to another person, or © Houtwe ft) 


ised Baits yohiwnita) © 
(b) secures the payment of savings: income for the other person. cmyiaets 2 dR 
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Amendments—! In para (1), definition of “the Savings Directive” substituted; and in para (2), definition of “arrange- 
ments’, “country” and “Revenue and Customs” inserted, and definitions of “economic operator”, “paying agent” and “a 
prescribed territory” substituted; by the Reporting of Savings Income Information (Amendment) Regulations, 
SI 2005/1539 regs 2, 3, with effect on a date notified in the London, Edinburgh and Belfast Gazettes (1 July 2005; see 
London Gazette, 14 June 2005). 


Meaning of paying agent 
3 A paying agent is a person who— 
(a) is established in the United Kingdom; 
(b) makes savings income payments in the course of his business or profession; and 
(c) makes those payments— 
(i) for the immediate benefit of a relevant payee; or 
(ii) to a residual entity established in a prescribed territory. 
Here a “person” includes any officer in any public office or in any government department and 
any savings income payments made by such a person will be treated as if the payment were made 
‘in the course of that person’s business or profession. 


Meaning of residual entity 
4— (1) Subject to paragraph (2) a residual entity is an entity established in a member State [or in 
a territory with respect to which arrangements have been made]! other than an entity— 
(a) which is a legal person; 
(b) the profits of which are taxed under the general arrangements for business taxation; or 
(c) which is a UCITS authorised in accordance with the UCITS Directive [or an equivalent 
undertaking for collective investment established in a territory with which arrangements have 
been made]'. 
(2) In paragraph (1)(a) a legal person excludes 
(a) in Finland, avoin yhtid (Ay) and kommandiittiyhtid (Ky)/ 6ppet bolag and kommandit- 
bolag; and 
(b) in Sweden, handelsbolag (HB) and kommanditbolag (KB). 
(3) A paying agent shall regard an entity as a residual entity unless the paying agent has reason 
to believe, on the basis of official evidence produced by the entity to the paying agent, that 
sub-paragraph (a), (6) or (c) of paragraph (1) applies. 
[An entity which presents to the paying agent or economic operator a certificate— 
(a) issued by the member State in which that entity is established in accordance with 
Article 4(3), or 
(b) issued by the territory with which arrangements have been made in which that entity is 
established in accordance with provisions which are equivalent to Article 4(3), 
shall, for the purposes of this regulation, be treated as if it were a UCITS authorised in 
accordance with the UCITS Directive or an equivalent undertaking for collective investment 
established in the territory with which arrangements have been made (as the case may be).]! 
Amendments—! Words in para (1) inserted, and words in sub-s (3) substituted, by the Reporting of Savings Income 


Information (Amendment) Regulations, SI 2005/1539 regs 2, 4 with effect on a date to be notified in the London, 
Edinburgh and Belfast Gazettes (1 July 2005; see London Gazette, 14 June 2005). 


Election by an entity to be treated as a UCITS 
5— (1) An entity established in the United Kingdom may obtain a certificate to the effect that it 
is to be treated as a UCITS authorised in accordance with the UCITS Directive for the purposes 
of the Savings Directive in accordance with this regulation. 
(2) A notice requesting the issue of a certificate shall be given to [Revenue and Customs]! by or 
on behalf of the entity. 
(3) The notice shall include the following information— 
(a) the name and address of the entity; ia! k 
(b) where the notice is given on behalf of the entity, the name, address and position of the 
person giving notice; 
(c) a statement that- 
(i) the entity is established in the United Kingdom; 
(ii) the entity is not a legal person; ‘ 
(iii) the entity’s profits are not taxed under the general arrangements for business taxation; 
(iv) the entity is not a UCITS authorised in accordance with the UCITS Directive; and 
(v) the entity elects to be treated as if it were a UCITS authorised in accordance with the 
UCITS Directive for the purposes of the Savings Directive; and 
(d) a signed and dated declaration by the person giving notice to the effect that it is to the best 
of his knowledge correct and complete. 
(4) [Revenue and Customs]! will issue a certificate to that entity confirming that it is to be treated 
as if it were a UCITS authorised in accordance with the UCITS Directive for the purposes of 
the Savings Directive and that certificate shall have effect from the date specified in that 
certificate, wn & 
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Amendments—! Words in paras (2), (4) substituted by the Reporting of Savings Income Information (Amendment) 
Regulations, SI 2005/1539 regs 2, 5 with effect on a date to be notified in the London, Edinburgh and Belfast Gazettes 
(1 July 2005; see the London Gazette, 14 June 2005). 


Meaning of receiving agent 
6 A receiving agent is an entity— 
(a) which is a residual entity; ' 
(b) which is established in the United Kingdom; and 
(c) to which a savings income payment is made for the benefit of a relevant payee by a person 
established in a member State [or in a territory with which arrangements have been made]! in 
the course of his business or profession. 
Amendments—! Words in para (c) inserted by the Reporting of Savings Income Information (Amendment) Regulations, 


ST 2005/1539 regs 2, 6 with effect on a date to be notified in the London, Edinburgh and Belfast Gazettes (1 July 2005; see 
the London Gazette, 14 June 2005). 


Meaning of relevant payee 
7— (1) The agent shall regard a person as a relevant payee if he is an individual— 


(a) resident in a prescribed territory; and 
(b) who has received a savings income payment or for whom a savings income payment has 
been secured, 


unless he provides evidence to the agent that the payment is not received or secured for his own 
benefit because of one of the reasons listed in paragraph (2). 
(2) The reasons referred to in paragraph (1) are that the individual— 
(a) is acting as [a paying agent]! or an economic operator; 
(6) acts on behalf of a residual entity; 
(c) acts on behalf of an entity— 
(1) which is a legal person; 
(ii) the profits of which are taxed under the general arrangements for business taxation; 
(iii) which is a UCITS authorised in accordance with the UCITS [Directive, or an 
equivalent undertaking for collective investment established in a territory with which 
arrangements have been made;]! 
(iv) which is treated as being a UCITS [authorised]! in accordance with the UCITS 
Directive for the purposes of the Savings Directive by virtue of Article 4(3); ...! 
[ (v) which is treated as being an equivalent undertaking for collective investment estab- 
lished in a territory with which arrangements have been made for the purposes of those 
arrangements by virtue of provisions which are equivalent to Article 4(3); or]! 


(d) acts on behalf of another individual for whose benefit the payment is received or secured. 


(3) An individual who provides evidence that he is acting on behalf of a residual entity must in 
addition provide the name and address of that residual entity to the agent. 


(4) An individual who provides evidence that he acts on behalf of another individual must in 
addition provide the agent with the name and address, and where appropriate the tax identifica- 
tion number or date and place of birth, of that individual. The individual providing the evidence 
must obtain and verify this information in accordance with regulation 9. 


(5) If the agent has information which suggests that the individual who receives a savings income 
payment or for whom a savings income payment is secured may not be the relevant payee for the 
reason referred to in paragraph (2)(d), then paragraph (6) applies. 

(6) The agent must take reasonable steps to establish who is the relevant payee and if the agent is 
unable to identify the relevant payee, he shall treat the individual who receives a savings income 
payment or for whom a savings income payment is secured as the relevant payee. 

Amendments—' Words in para (2) substituted and inserted by the Reporting of Savings Income Information (Amendment) 


Regulations, SI 2005/1539 regs 2, 7 with effect on a date to be notified in the London, Edinburgh and Belfast Gazettes 
(1 July 2005; see the London Gazette, 14 June 2005). 


Meaning of savings income 
8— (1) Subject to paragraphs (3) to (6) and (8) savings income is— 
(a) interest; 
(b) interest accrued or capitalised at the sale, refund or redemption of a money debt; 
(c) income distributed by a collective investment fund which is derived directly or indirectly, 
via other collective investment funds or residual entities, from interest; 
(d) income realised upon the sale, refund or redemption of shares or units in a collective 
investment fund if that fund invests directly or indirectly, via other collective investment funds 
or residual entities, more than 40% of its assets in money debts. 


(2) In paragraph (1) “interest”— 
(a) includes— 


(i) prizes attaching to money debts (including premium bonds); _ 
(ii) premiums and discounts derived from money debts; 
(iii) any dividend derived from shares (including permanent interest beating shares) i in a 
building society; ... 


WiH-Sists 
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(iv) any share interest paid by a registered industrial and provident society; and 
[ (v) any share interest paid by a credit union registered under the Credit Unions (Northern 
Ireland) Order 1985; and]! 

(b) excludes— 


(i) any interest which is not related to a money debt; and 
(ii) penalty charges for late payment. 


(3) In respect of savings income described in paragraph (1)(b), where an agent has no 
information concerning the amount of interest which is accrued or capitalised at the sale, refund 
or redemption of a money debt the total amount of the proceeds of the sale, redemption or 
refund is savings income. 


(4) In respect of savings income described in paragraphs (1)(c), where an agent has no 
information concerning the proportion of income which derives from interest the total amount 
of the income is savings income. 


(5) In respect of savings income described in paragraphs (1)(c) and (d), subject to para- 
graph (9)— 
(a) where a collective investment fund established in the United Kingdom has invested 15% or 
less of its assets directly or indirectly, via other collective investment funds or residual entities, 
in money debts there is no savings income; 
(b) where a collective investment fund— 
(i) is established in another member State which has derogated from paragraphs (1)(c) and 
(d) of Article 6 in accordance with Article 6(6); and 
(ii) the collective investment fund has invested 15% or less of its assets in money debts in 
accordance with the law of that member State in the application of that derogation, 


there is no savings income. 
[(c) where a collective investment fund— 
(i) is established in a territory with which arrangements have been made which has made 
provisions equivalent to the derogation in the first sentence of Article 6(6); and 
(ii) the collective investment fund has invested 15% or less of its assets in money debts in 
accordance with the law of that territory in the application of those provisions, 


there is no savings income]! 


(6) In respect of savings income described in paragraph (1)(d)— 
(a) where an agent has no information concerning the percentage of assets invested in money 
debts or in shares or units in collective investment funds, that percentage shall be considered 
to be more than 40%; 
(b) where the agent cannot determine the amount of income realised by the relevant payee, 
the income shall be deemed to correspond to the proceeds of the sale, refund or redemption of 
the shares or units. 


(7) From Ist January 2011 paragraphs (1)(d) and (6)(a) shall have the effect with the substitution 
of “25%” for “40%”. 
(8) Subject to paragraph (9)— 
(a) where a residual entity established in the United Kingdom invests 15% or less of its assets 
directly or indirectly, via collective investment funds or other residual entities, in money debts 
there is no savings income; 
(b) where a residual entity— 
(i) is established in another member State which has derogated from [paragraph 4 of 
Article 6]! in accordance with Article 6(6); and 
(ii) the residual entity has invested 15% or less of its assets in money debts in accordance 
with the law of that member State in the application of that derogation, 


there is no savings income. 
[(c) where a residual entity— 
(i) is established in a territory with which arrangements have been made which has made 
provisions equivalent to the derogation in the second sentence of Article 6(6); and 
(ii) the residual entity has invested 15% or less of its assets in money debts in accordance 
with the law of that territory in the application of those provisions, 


~ there is no savings income]! 


(9) In the application of paragraphs (5) and (8), where the agent cannot ascertain whether or not 
the collective investment fund or residual entity, as appropriate, has invested 15% or less of its 
assets in money debts in accordance with those provisions, there is savings income. 


(10) The percentages referred to in this regulation shall be determined by reference to the 
investment policy as laid down in the fund rules or instruments of incorporation of the collective 
investment fund or residual entity concerned and, failing which, by reference to the actual 
composition of the assets of the collective investment fund or residual entity. 


(11) In this regulation a collective investment fund is— 
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(a) a UCITS authorised in accordance with the UCITS Directive [or an equivalent undertak- 
ing for collective investment established in a territory with which arrangements have been 
made]'; 

(b) an entity which is treated as being a UCITS authorised in accordance with the UCITS 
Directive for the purposes of the Savings Directive by virtue of Article 4(3); or 

[(ba) an entity which is treated as being an equivalent undertaking for collective investment 
established in a territory with which arrangements have been made for the purposes of those 
arrangements by virtue of provisions which are equivalent to Article 4(3); or]! 

[(c) an undertaking for collective investment which is not established in the Community or in 
a territory with which arrangements have been made.]! 


This is subject to the following qualification. 


If a collective investment fund provides arrangements for separate pooling of the contributions 
of the participants and the profits or income out of which payments are to be made to them and 
under which participants are entitled to exchange rights in one pool for rights in another, each 
separate pool shall be treated as a separate collective investment fund. 
(12) In this regulation— 
“building society” means a building society within the meaning of the Building Societies 
Act 1986; 
“permanent interest bearing shares” has the meaning given in section 117(11) on the Taxation 
of Chargeable Gains Act 1992; 
“registered industrial and provident society” has the meaning given in section 486(12) of the 
Income and Corporation Taxes Act 1988 as extended by section 486(9) of that Act; and 
“share interest” has the meaning given in section 486(12) of the Income and Corporation 
Taxes Act 1988. 


Amendments—! In para (2), word revoked, and sub-para (a)(v) and preceding word inserted; paras (5)(c), (8)(c), (11)(ba) 
inserted; words in para (8)(b) substituted; words in para (11)(a) inserted; and para (11)(c) substituted: by the Reporting of 
Savings Income Information (Amendment) Regulations, SI 2005/1539 regs 2, 8 with effect on a date to be notified in the 
London, Edinburgh and Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


PART 2 
INFORMATION TO BE OBTAINED, VERIFIED AND REPORTED 


Identity and residence of relevant payees 
9— (1) Where— 
(a) a paying agent makes a savings income payment to an individual whom he believes to be a 
relevant payee, or 
(b) a receiving agent receives or secures a savings income payment for an individual whom he 
believes to be a relevant payee, 


the agent must establish the identity and country of residence of that individual in accordance 
with this regulation. 


(2) Subject to the conditions set out in this regulation, for the purposes of this regulation the 
country of residence means the country where the individual has his permanent address. 


(3) Where contractual relations between the agent and the individual are entered into before Ist 
January 2004 the agent must verify the name, address and country of residence of the individual 
by. using the information at its disposal, including information obtained pursuant to the Money 
Laundering Regulations 1993 and the Money Laundering Regulations 2001. 


(4) Where contractual relations between the agent and the individual are entered into, or 
transactions are carried out in the absence of contractual relations, on or after Ist demrary 2004, 
the agent shall obtain and verify— 
[(a) the name and address of the individual, and 
(i) where the individual is resident for tax purposes in‘a member State: Weta identifica- 
tion number (if any) allocated by that member State but if it is not available the individual’s 
date and place of birth, 
(ii) where the individual is resident for tax purposes other than in a member ‘State, the 
individual’s date and place of birth, 
in accordance with paragraphs (5) and (7);]! | 
(b) the country of residence of the individual in see cednte sith Bitea. ae (8) a (9). 


(5) The information in paragraph (4)(a) shall be verified by the presentation by the individual of 
his passport or official identity card to the agent. 

(6) If the address does not appear on that passport or official identity card, it shall be verified by 
the presentation by the individual of any other documentary proof of identity tc to the agent. 

(7) If the tax identification number [is not required or if it is and it]! is not mentioned on the 
passport, official identity card or any other documentary proof of identity presented by the 
individual, the agent shall instead verify the individual’s date and place of birth on the basis on 
his passport or official identity card. » bint Insmes 
(8) Subject to paragraph (9), the country of residence of the individual shat te deterined on 
the basis of his address verified in accordance with paragraphs (5) and (6). yor aif of (fi i 
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[(9) Where an individual presents a passport or official identity card issued by a member State 
and declares himself to be resident in a third country—]! 


(a) ...' the agent shall establish the country of residence by means of a certificate of residence 
for tax purposes issued by the competent authority of the third country which the individual 
claims to be his country of residence; 

(b) if the individual fails to present such a certificate, the member State that issued the 
passport or other official identity document shall be considered to be the country of residence. 


(10) The individual may present a certified copy of any of the documents referred to in this 
regulation. 


Here “certified copy” means a copy certified or otherwise authenticated in such manner as 
would make it admissible in evidence in proceedings before a court. 


(11) In this regulation— 


“competent authority” means the competent authority for the purposes of bilateral or 
multilateral tax conventions or, failing that, such other authority as is competent to issue 
certificates of residence for tax purposes; 
“other documentary proof of identity” includes certificates of residence for tax purposes. 
Amendments—! Para (4)(a) substituted; words in para (7) inserted; and words in para (9) substituted and revoked; by the 


Reporting of Savings Income Information (Amendment) Regulations, SI 2005/1539 regs 2, 9 with effect on a date to be 
notified in the London, Edinburgh and Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


Information to be reported to [Revenue and Customs ]' by paying agents making payments to 
relevant payees 
10— (1) When a paying agent makes a savings income payment for the immediate benefit of a 
relevant payee the information prescribed by paragraph (2) must be reported by the paying agent 
to [Revenue and Customs]! in accordance with regulations 14 and 15. 
(2) The information prescribed is— 
, (a) the name and address of the paying agent; 
(6) the name, address and country of residence of the relevant payee established in accord- 
ance with regulation 9; 
(c) where contractual relations between the relevant payee and the paying agent were entered 
into, or transactions are carried out in the absence of contractual relations, on or after Ist 
January 2004, the tax identification number [is not required or if it is and it]', or if it is not 
available, the relevant payee’s date and place of birth, established in accordance with 
_ regulation 9; 
' (d) the account number of the relevant payee or, where there is none, identification of the 
money debt or other instrument giving rise to the savings income; 
(e) the amount and category of the savings income payments made to the relevant payee in 
accordance with regulation 13 and the currency in which they were paid. 
Amendments—' Words in the Heading and para (1) substituted; and words in para (2)(c) inserted; by the Reporting of 


Savings Income Information (Amendment) Regulations, SI 2005/1539 regs 2, 10 with effect on a date to be notified in the 
London, Edinburgh and Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


Information to be reported to [ Revenue and Customs]! by paying agents making payments to 
residual entities 
11— (1) When a paying agent makes a savings income payment to a residual entity established in 
a prescribed territory the information prescribed by paragraph (2) must be reported by the 
paying agent to [Revenue and Customs]' in accordance with regulations 14 and 15. 
(2) The information prescribed is— 
(a) the name and address of the paying agent; _ Bo tip 
(b) the name and address of the residual entity (including the territory in which it is 
established); and ; : 
(c) the total amount and category of the savings income payments made to the residual entity 
in accordance with regulation 13 and the currency in which they were paid. 
Amendments—! Words in the Heading and para (1) substituted by the Reporting of Savings Income Information 


(Amendment) Regulations, SI 2005/1539 regs 2, 11 with effect on a date to be notified in the London, Edinburgh and 
Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


Information to be reported to [Revenue and Customs ]' by receiving agents 
12— (1) When a receiving agent receives or secures savings income the information prescribed by 
paragraph (2), in respect of each relevant payee the savings income is attributable to, must be 
reported by the receiving agent to [Revenue and Customs]! in accordance with regulations 14 
and 15. 
(2) The information prescribed is— 
(a) a statement that the savings income has been received or secured by the receiving agent in 
his capacity as such; 
(b) the name and address of the receiving agent; 
- (c) the name, address and country of residence of the relevant payee established in accord- 
ance with regulation 9; 
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(d) where contractual relations between the relevant payee and the receiving agent were 
entered into, or transactions are carried out in the absence of contractual relations, on or after 
Ist January 2004, the tax identification number [is not required or if it is and it]', or if it is not 
available, the relevant payee’s date and place of birth, established in accordance with 
regulation 9; 
(e) the account number of the relevant payee or, where there is none, identification of the 
money debt or other instrument giving rise to the savings income; 
(f) the amount and category of the savings income received or secured by the receiving agent 
in accordance with regulation 13 and the currency in which it was paid. 

Amendments—! Words in the Heading and para (1) substituted; and words in para (2)(d) inserted; by the. Reporting of 


Savings Income Information (Amendment) Regulations, SI 2005/1539 regs 2, 12 with effect on a date to be notified in the 
London, Edinburgh and Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


The amount of savings income to be reported to [Revenue and Customs ]! 


13— (1) The information concerning the savings income prescribed by paragraph (2) must be 
reported by the agent to [Revenue and Customs]'. 


(2) The agent shall identify under which of the following three categories he is reporting the 
savings income and where the savings income is of the type prescribed by— 


(a) regulation 8(1)(a), report the amount of savings income; 

(b) sub-paragraph (5) or (d) of regulation 8(1), report either the amount of sayings income or 
the full amount of the proceeds from the sale, redemption or refund; 

(c) regulation 8(1)(c), report either the amount of savings income or the full amount of the 
distribution. 


(3) Where the agent has reported savings income under sub-paragraph (a) or (c) of para- 
graph (2) no further report of the same savings income is required under sub-paragraph (b) of 
that paragraph. 

Amendments—! Words in the Heading and para (1) substituted by the Reporting of Savings Income Information 


(Amendment) Regulations, SI 2005/1539 regs 2, 13 with effect on a date to be notified in the London, Edinburgh and 
Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


PART 3 
REPORTING THE INFORMATION 


Paying and receiving agents to notify [Revenue and Customs]! of reportable payments 


14— (1) An agent who must report information to [Revenue and Customs]! in accordance with 
these Regulations must notify [Revenue and Customs]! in writing that he needs to make a report 
within 14 days of the end of the tax year in which— 


(a) in the case of a paying agent, the savings income payment was made, or 
(b) in the case of a receiving agent, the savings income was secured or received, 


unless the agent has already received a notice under regulation 15 from [Revenue and Customs]! 
in respect of that tax year. 


(2) An agent who fails to comply with paragraph (1) is liable to a penalty not exceeding £3000 
determined in accordance with section 100 of the Taxes Management Act 1970. 


(3) Sections 100A, 100B, 102, 103(4) and 118(2) of the Taxes Management Act 1970 apply to a 
penalty determined in accordance with paragraph (2). 
Amendments—! Words in the Heading and para (1) substituted by the Reporting of Savings Income Information 


(Amendment) Regulations, SI 2005/1539 regs 2, 14 with effect on a date to be notified in the London, Edinburgh and 
Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


Reports by paying and receiving agents to [Revenue and Customs r 
15— (1) [Revenue and Customs]! must send a notice to— : 


(a) an agent who has notified [Revenue and Customs]! in accordance with cal aR 14(1); 
(b) any person [Revenue and Customs]! considers should have notified it in accordance with 
regulation 14(1) but has not done so; and 

(c) any person who has notified [Revenue and Customs]! in accordance with regulation 14(1) 
in respect of a previous tax year, unless— 


(i) the person has informed [Revenue and Customs]'; or 
(ii) an officer of [Revenue and Customs]! has reasonable grounds to Lolita 


that he is no longer an agent. 
(2) The notice must specify— 


(a) the information prescribed by these Regulations which must be reported; 

(b) the tax year in respect of which the report must be made and that the eee must be in 
respect of all savings income payments for that tax year; tr) 

(c) the form in which the report must be made; ‘iste marr 

(d) the address to which the report must be delivered: and bos $fisn od 

(e) the date by which the report must be delivered which shall me a date no. o:earlier than 30 
days after the date of the notice. gor diiw sons 
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(3) For the report for the tax year in which the commencement date falls, the reference to the tax 
year in paragraph (2)(b) means the period beginning on the commencement date and ending at 
the end of the tax year in which the commencement date falls. 

Here “commencement date” is the date specified in the notices under regulation 1(2). 


(4) The notice may be combined with a notice issued under section 17 or 18, or under both of 
those sections, of the Taxes Management Act 1970. 


(5) The agent or person, as appropriate, must make and deliver the report in accordance with the 
requirements specified in the notice. 


(6) Paragraph (5) applies regardless of whether any savings income is reportable in accordance 
with these Regulations. 
Amendments—' In the Heading and para (1), words substituted by the Reporting of Savings Income Information 


(Amendment) Regulations, SI 2005/1539 regs 2, 15 with effect on a date to be notified in the London, Edinburgh and 
Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


| PART 4 
AUDIT 


Audit and related issues 


16— (1) An officer of [Revenue and Customs]! may by notice require an agent, or a person who 
appears to [that officer]! to be an agent, to furnish them within such time, not being less than 14 
days, as may be provided by the notice, such information (including copies of any relevant 
books, documents or other records) as they may reasonably require for the purposes of 
determining whether information contained in a report under these Regulations by that agent or 
person, as appropriate, was correct and complete. 


(2) An agent or person, as appropriate, required to make and deliver a report under these 
Regulations shall, whenever required to do so within the period specified in paragraph (4)(c), 
make available for inspection by [an officer of Revenue and Customs]', at such time as that 
officer may reasonably require, all such copies of books, documents or other records in his 
possession or under his control as may be required by [an officer of Revenue and Customs]! 
under paragraph (1). 
(3) An agent or person, as appropriate, required to make and deliver a report under these 
Regulations shall retain, for the period specified in paragraph (4), all such books, documents and 
other records copies of which he may be required to make available for inspection under 
paragraph (2). These documents include copies of the documents presented by relevant payees in 
accordance with regulation 9. 
(4) The period specified is— 
(a) in relation to information concerning the identity and country of residence of a relevant 
payee the period of two years beginning immediately after the end of the tax year in which 
transactions between the relevant payee and paying agent cease; 
(b) in relation to the official evidence referred to in regulation 4(3) the period of two years 
beginning immediately after the end of the tax year in which transactions between the [entity]! 
and paying agent cease; and 
(c) in relation to information concerning savings income the period of two years beginning 
immediately after the end of the tax year to which the notice referred to in regulation 15(1) 
relates. 
(5) Paragraphs (3) and (4) are without prejudice to the following provisions— 
[ (i) regulations 8(5) and 14(6) of the Income Tax (Deposit-takers and Building Societies) 
(Interest Payments) Regulations 2008] 
(ii) regulation 12(2) of the Income Tax (Deposit-takers) (Interest Payments) Regulations 1990, 
(iii) regulation 8 of the Income Tax (Deposit-takers) (Non-residents) Regulations 1992;? 
(iv) regulation 9 of the Income Tax (Authorised Unit Trusts) (Interest Distributions) Regula- 
tions 2003 including that regulation as modified by regulation 28(8) of the Open-ended 
Investment Companies (Tax) Regulations 1997. 
6) Subject to paragraph (7), information obtained by [Revenue and Customs]! under this 
Regulation— 
(a) shall not be used for the purpose of ascertaining the tax liability (if any) of any person 
other than— 

(i) a person beneficially entitled to a payment to whom the information obtained relates, 
and 
(ii) the person by whom the payment was made or received; and 

(b) shall otherwise be used only for the purposes of-— 

(i) these Regulations, unless the notice issued under regulation 15(1) is combined with a 
notice under section 17 or 18, or both of those sections, of the Taxes Management 
Act 1970, in which case only for the purposes of these Regulations and with whichever of 
those sections the notice was combined, 

(ii) the provisions of [Chapter 2 of Part 15 of the Income Tax Act 2007} relating to the 
deduction of tax from payments by building societies and deposit-takers, 
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[(ili) the Income Tax (Deposit-takers and Building Societies) (Interest Payments) Regula- 
tions 2008, and}? 

(iv) the Income Tax (Deposit-takers) (Interest Payments) Regulations 1990, and 

(v) the Income Tax (Authorised Unit Trusts) (Interest Distributions), Regulations 2003 
including these Regulations as modified by the Open-ended Investment Companies. (Tax) 
Regulations 1997. 


(7) Paragraph (6) shall not be construed as preventing any disclosure, of oe under 

section 182(5) of the Finance Act 1989. 

Amendments—! Words in paras (1), (2), (4)(4), (6) substituted by the Reporting of Savings Income Information (Amend- 
ment) Regulations, SI 2005/1539 regs 2, 16 with effect on a date to be notified in the London, Edinburgh and Belfast 
Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 

? In para (5), sub-para (i) substituted and sub-paras (ii), (iii) revoked, in para (6)(b), words in sub-para (ii) substituted for 
words “Chapter 4 of Part 12 of the Income and Corporation Taxes Act 1988”, sub-para (iii) substituted and 
sub-para (iv) revoked, by the Income Tax (Deposit-takers and Building Societies) (Interest Payments) Regulations, 
SI 2008/2682 reg 20, Sch 1 with effect in relation to payments of interest made on or after 31 October 2008. Para (5)(i) 
previously read as follows— 


“(i) regulations 11(7) and 15(2) of the Income Tax (Building Societies) (Dividends and Interest) Regulations 1990;” 
Para (6)(b)(iii) previously read as follows— 


“(iii) the Income Tax (Building Societies) (Dividends and Interest) Regulations 1990,”. 


PART 5 
TRANSITIONAL PROVISIONS 


Transitional provisions—negotiable debt securities 


17— (1) Until 31st December 2010 negotiable debt securities to which paragraph (2) applies 
shall not be considered to be money debts. 


(2) This paragraph applies to negotiable debt securities— 


(a) which were first issued before Ist March 2001; or 
(b) for which the original prospectus was approved before that date by— 


(i) the competent authority within the meaning of the Securities Directive; or 
(1i) the responsible authorities in third countries, 


provided that no further issues of such negotiable debt securities are made on or after Ist March 
2002. 


(3) Where a further issue is made on or after Ist March 2002 of negotiable debt securities 
described in paragraphs (2)(a@) and (b) issued by a Government or a related entity acting as a 
public authority or whose role is recognised by an international treaty, as defined in the 
Schedule, the entire issue of such security, consisting of the original issue and any further issue, 
shall be considered a money debt. 


(4) If a further issue is made on or after Ist March 2002 of a negotiable debt security described 
in paragraphs (2)(a) and (4) issued by a person not referred to in paragraph (3), such further 
issue shall be considered a money debt. 


(5) Where an agent cannot ascertain whether paragraphs (2) to (4) apply the entire issue of the 
negotiable debt security shall be considered a money debt. 


(6) A negotiable debt security is a security that can be transferred from one creditor to another 
without the approval of the debtor. 


SCHEDULE 


NEGOTIABLE DEBT SECURITIES: ENTITIES REFERRED TO IN 
REGULATION 17(3) 


Regulation 17(3) 7 edt 


For the purposes of regulation 17(3), an entity is “a related entity acting as a public authority or 
whose role is recognised by an international treaty” if it is listed in Table lor Table 2 below or it 
is situate in a third country and meets the following criteria— 


(a) the entity is clearly considered to be a public entity according to the national criteria; 

(b) such public entity is a non-market producer which administers and finances a group of 
activities, principally providing non-market goods and services, intended for the benefit of the 
community and which are effectively controlled by general government; iw ai OTe! oA 

(c) such public entity is a large and regular issuer of debt; and | arioisaee seorls 

(d) the State concerned is able to guarantee that such public entity will. not exercise early 
redemption in the event of gross-up clauses. c8) lo sottoubeb 
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Entities within the European Union 


TABLE 1 


Member State Entity 


Belgium Vlaams Gewest (Flemish Region) 
Région wallonne (Walloon Region) 
Région bruxelloise/Brussels Gewest (Brussels Region) 
Communauté frangaise (French Community) 
Vlaamse Gemeenschap (Flemish Community) 
Deutschsprachige Gemeinschaft (German-speaking 
Community) 

{Bulgaria O6uyuute (municipalities) 

CoumamHoocryputemHu Doxngose (Social Security Funds)}* 

France La Caisse d’amortissement de la dette sociale (CADES) 
(Social Debt Redemption Fund) 
L’Agence francaise de développement (AFD) (French 
Development Agency) 
Réseau Ferré de France (RFF) (French Rail Network) 
Caisse. Nationale des Autoroutes (CNA) (National 
Motorways Fund) 
Assistance publique Hépitaux de Paris (APHP) (Paris 
Hospitals Public Assistance) 
Charbonnages de France (CDF) (French Coal Board) 
Entreprise miniere et chimique (EMC) (Mining and 
Chemicals Company) 

Greece Opyavioyos TnAemikoiv@vimv EAAadoc 
National Telecommunications Organisation) 
Opyaviopos Lidnpodspouav EAAadoc¢ 
(National Railways Organisation) 
AnuvootaEmyeipnon HAeKtpiopnov 
(Public Electricity Company) 

Italy Regions 
Provinces 
Miunicipalities 

[Latvia Pasvaldibas (Local governments)]! 

[Poland Gminy (Communes) 
Powiaty (Provinces) 
Wojewodztwa (Districts) 
Zwiazki gmin (Associations of Communes) 
Zwiazki powiatow (Associations of Provinces) 
Zwiazki wojewodztw (Associations of Districts) 
Miasto Stoleczne Warszawa (Capital City of Warsaw) 
Agencja Restrukturyzacji I Modernizacji Rolnictwa (Agency 
for Reconstruction and Modernisation of Agriculture) 
Agencja Nieruchomosci Rolnych (Agricultural Property 
Agency)] 

[Romania autoritatile administraiei publice locale (local public 
administration authorities)]? 

Portugal Regiéo Autonoma de Madeira (Autonomous Region of 
Madeira) 
Regiéo Autonoma dos A¢ores (Autonomous Region of 
Azores) 
Municipalities 

[Slovakia Mesta a Obce (Municipalities) 
Zeleznice Slovenskej republiky (Slovak Railway Company) 
Statny Fond Cestného Hospodartsva (State Road 
Management Fund) 
Slovenské Elektrarne (Slovak Power Plants) 
Vodohospodarska vystavba (Water Economy Building 
Company)]' 

Spain Xunta de Galicia (Regional Executive of [Galicia]') 


Junta de Andalucia (Regional Executive of Andalusia) _ 
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Member State Entity 


Junta de Extremadura (Regional Executive of Extremadura) 
Junta de Castilla-La Mancha (Regional Executive of 


Castilla-La Mancha) 


Junta de Castilla-Leon (Regional Executive of 


Castilla-Leon) 


Gobierno Foral de Navarra (Regional Government of 


Navarre) 


Govern de les [les Balears (Government of the Balearic 


Islands) 


Generalitat de Catalunya (Autonomous Government of 


Catalonia) 


Generalitat de Valencia (Autonomous Government of 


Valencia) 


Diputacion General de Aragon (Regional Council of 


Aragon) 


Gobierno de las Islas Canarias (Government of the Canary 


Islands) 


Gobierno de Murcia (Government of Murcia) 
Gobierno de Madrid (Government of Madrid) 
Gobierno de la Comunidad Autonoma del Pais 
Vasco/Euzkadi (Government of the Autonomous 


Community of the Basque Country) 


Diputacion Foral de Guipuzcoa (Regional Council of 


Guipuzcoa) 


Diputacion Foral de Vizcaya/Bizkaia (Regional Council of 


Vizcaya) 


Diputacion Foral de Alava (Regional Council of Alava) 
Ayuntamiento de Madrid (City Council of Madrid) 
Ayuntamiento de Barcelona (City Council of Barcelona) 
Cabildo Insular de Gran Canaria (Island Council of Gran 


Canaria) 


Cabildo Insular de Tenerife (Island Council of Tenerife) 
Instituto de Crédito Oficial (Public Credit Institution) 
Instituto Catalan de Finanzas (Finance Institution of 


Catalonia) 


Instituto Valenciano de Finanzas (Finance Institution of 


Valencia 


Amendments—! Entries inserted, and word in the entry for Spain substituted, by the Reporting of Savings Income 
Information (Amendment) Regulations, SI 2005/1539 regs 2, 17(a)(c) with effect on a date to be notified in the London, 


Edinburgh and Belfast Gazettes (1 July 2005; see the London Gazette, 14 June 2005). 


? Entries inserted by the Reporting of Savings Income Information (Amendment) Regulations, SI 2006/3286 reg 2 with 


effect from | January 2007. 


TABLE 2 


International entities 
European Bank for Reconstruction and Development 
European Investment Bank 
Asian Development Bank 
African Development Bank 
World Bank/IBRD/IMF 
International Finance Corporation 
Inter-American Development Bank 
Council of Europe Social Development Fund 
Euratom 
European Community 
Corporacion Andina de Fomento (CAF) (Andean Development Corporation) 
Eurofima 
European Coal and Steel Community 
Nordic Investment Bank 
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Caribbean Development Bank 


Note: The provisions of regulation 17 are without prejudice to any international obligations that 
member States [or territories with which arrangements have been made]! may have entered into 
with respect to the international entities listed in Table 2. 


Amendments—! Words in the Note inserted by the Reporting of Savings Income Information (Amendment) Regulations, 
SI 2005/1539 regs 2, 17(d) with effect on a date to be notified in the London, Edinburgh and Belfast Gazettes (1 July 
2005; see the London Gazette, 14 June 2005). 


2004/438 
Capital Gains Tax (Gilt-edged Securities) Order 2004 


Made by the Treasury under TCGA 1992 Sch 9 para 1 


AGEs ie RE stent: A ce det Meio Eke aie 2 LEDTUGTY 2004 
1 This Order may be cited as the Capital Gains Tax (Gilt-edged Securities) Order 2004. 
2 The following securities are hereby specified for the purposes of Schedule 9 to the Taxation of 
Chargeable Gains Act 1992— 
4!/2"% Treasury Stock 2007; 
4% Treasury Stock 2009; 
47/4% Treasury Stock 2015. 


2004/439 
Urban Regeneration Companies (Tax) (Designation) Order 2004 


Made by the Treasury under TA 1988 s 79B(S), and according to the criteria listed in s 79B(7) 


VCO CMeaN Wwe: hie rire tee hho nto eet ne arid od HepiuanyZ004 
COMmingsintouf OLGA Ht Lee ot Pet Rte) £824 February2004 


Citation, commencement and effect 
1— (1) This Order may be cited as the Urban Regeneration Companies (Tax) (Designation) 
Order 2004 and shall come into force on 24th February 2004. 
(2) Article 2 takes effect on Ist April 2003. 
(3) Article 3 takes effect on 8th April 2003. 
(4) Article 4 takes effect on 17th July 2003. 
(5) Article 5 takes effect on 2nd December 2003. 


Designation of urban regeneration companies taking effect on Ist April 2003 


2 For the purposes of section 79B of the Income and Corporation Taxes Act 1988 the following 
companies limited by guarantee are designated as urban regeneration companies— 

(a) Bradford City Centre Urban Regeneration Company Limited; 

(b) Camborne Pool Redruth Urban Regeneration Company Limited; 

(c) Corby Urban Regeneration Company Limited; 

(d) Hull Urban Regeneration Company Limited; 

(e) Leicester Regeneration Company Limited; 

(f) Liverpool Vision; 

(g) New East Manchester Limited; 

(h) Newport Urban Regeneration Company Limited; 

(i) Sheffield City Centre Urban Regeneration Company Limited; 

(7) Sunderland ARC Limited; 

(k) Swindon Urban Regeneration Company Limited; and 

(/) Tees Valley Urban Regeneration Company Limited. 


Designation of urban regeneration companies taking effect on 8th April 2003 
3 For the purposes of section 79B of the Income and Corporation Taxes Act 1988 the following 
companies limited by guarantee are designated as urban regeneration companies— 
(a) Derby Cityscape Limited; 
(b) Sandwell Regeneration Company Limited; and 
(c) Furness West Cumbria New Vision Urban Regeneration Company Limited. 


Designation of urban regeneration company taking effect on 17th July 2003 


4 For the purposes of section 79B of the Income and Corporation Taxes Act 1988 Hex Urban 
Regeneration Company Limited, a company limited by guarantee, is designated as an urban 
regeneration company. 


Designation of urban regeneration company taking effect on 2nd December 2003 
5 For the purposes of section 79B of the Income and Corporation Taxes Act 1988 Walsall 
Regeneration Company Limited, a company limited by guarantee, is designated as an urban 
regeneration company. 
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Commentary—Simon’'s Taxes B2.450. 


2004/674 


Recovery of Duties and Taxes etc Due in Other Member States (Corresponding UK 


25 
26 


Claims, Procedure and Supplementary) Regulations 2004 


Made by the Treasury under FA 2002 Sch 39 para 3(1),(2),(3) and the Commissioners of 
Customs and Excise and the Commissioners of Inland Revenue, under FA 2002 Sch 39 


paras 2(2) and 3(4) 


Made . a apy ty td poy eg DTC OF 
Laid before the House of Commons... . .... 10 March 2004 
Coming into force J ocn. sn) Se oye ee, ee eee 


ARRANGEMENT OF REGULATIONS 


PART 1 
GENERAL 
Citation and commencement 
Interpretation 
PART 2 


CORRESPONDING UK CLAIMS 


Corresponding UK claims—duties and taxes 


PART 3 
REQUESTS FOR ASSISTANCE 


Requests for information 

Requests for notification of instruments 

Requests for recovery or precautionary measures 
Transfer of sums recovered 

Contested recovery 

Notice of inability to take action or proceedings upon a request for recovery of contested 
claims. 

Notice of action contesting recovery 

Reimbursement of sums recovered and compensation 
Reimbursement arrangements 

Notice of cancellation or payment of a claim 
Adjustment of a foreign claim 

Minimum amount on requests for assistance 
Limitation on requests for assistance 

Acceptance and transmission of communications 
Communication of documents and information 
Language requirements 

Limitation 

Notice of refusal of requests for assistance 


PART 4 
INTEREST _, : > foatansl 


Adaptations | sqsoevil J 
Interest enforced by the Board  nolsronogoet Lowi 
Interest enforced by the Commissioners cclersu’) fou 


PART 5, : ea | 
ENFORCEMENT OF CORRESPONDING CLAIMS” ) noi 
Evidence LB OTOS Nol 
Enforcement in Scotland me ee 
SCHEDULES: ae eoe@ryug sit 104 # 
SCHEDULE 1—Corresponding claims bojimid yvarqeto) soletensass 


SCHEDULE 2—(not reproduced) (BGG NONBISHIBS 
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PART 1 
GENERAL 


Citation and commencement 


1 These Regulations may be cited as the Recovery of Duties and Taxes etc. Due in Other 
Member States (Corresponding UK Claims, Procedure and Supplementary) Regulations 2004 
and shall come into force on Ist April 2004. 


Interpretation 
2 In these Regulations— 


(a) “the Act” means the Finance Act 2002; 
(b) “applicant authority” means an authority in a member State which makes a request for 
assistance under the Mutual Assistance Recovery Directive: 
(c) “authorised official” means an official of an applicant authority authorised by that 
, authority to make requests for assistance in accordance with the Mutual Assistance Recovery 
Directive; 
(d) “the Board” means the Commissioners of Inland Revenue; 
(e) “Commission” means the Commission of the European Communities; 
(f) “Commissioners” mean the Commissioners of Customs and Excise; 
(g) “consolidated claim” means several foreign claims recoverable from the same person; 
(h) “contested” means an action contesting a foreign claim or the instrument permitting 
enforcement brought by an interested party before the competent body of the member State in 
which the applicant authority is situated in accordance with the laws in force there; 
(i) “a corresponding UK claim” means a claim in the United Kingdom corresponding to the 
foreign claim; 
(7) “costs” includes fees, charges, disbursements, expenses and remuneration; 
[(k) “Council Directive 2006/112/EC” means that Directive as amended from time to time; 
(J) “the Directive” means Commission Directive 2002/94/EC, as amended from time to time, 
being the Directive laying down detailed rules for implementing certain provisions of the 
Mutual Assistance Recovery Directive;]' 
(m) “electronic means” has the same meaning as in Article 2(1) of the Directive; 
(n) “enforcement action” means action to enforce a foreign claim by way of legal proceedings, 
distress, diligence or otherwise as might be taken to enforce a corresponding UK claim; 
(0) “export duties” has the same meaning as in Article 3 of the Mutual Assistance Recovery 
_ Directive; 
(p) “instrument permitting enforcement” means— 
(1) any instrument issued by an applicant authority in any member State in relation to a 
sum claimed by that authority within the jurisdiction of that State; or 
(ii) a decision on that claim given in favour of that authority by a court or tribunal or 
other competent body in that State which permits recovery of that claim in that State or 
part thereof; 
(q) “import duties” has the same meaning as in Article 3 of the Mutual Assistance Recovery 
Directive; 
(r) “precautionary measures” means measures taken, or to be taken, in order to secure 
recovery of a foreign claim; 
(s) “request for assistance” means a request for information, notification, recovery or 
precautionary measures within the meaning of the Mutual Assistance Recovery Directive. 
Amendments—! Paras (k), (/) substituted by the Recovery of Duties and Taxes Etc Due in Other Member States 


(Corresponding UK Claims, Procedure and Supplementary) (Amendment) Regulations, SI 2007/3508 regs 2, 3 with 
effect from 3 January 2008: SI 2007/3508 reg 1. 


PART 2 
CORRESPONDING UK CLAIMS 


Corresponding UK claims—duties and taxes 


3 For the purposes of Schedule 39 to the Act, column 2 of the table in Schedule | prescribes the 
corresponding UK claim in relation to each foreign claim described in column 1. 


PART’3 
REQUESTS FOR ASSISTANCE 


Requests for information 
4— (1) A request for information shall be made in writing in the form specified in Annex I to the 
Directive. If the request cannot be transmitted by electronic means it shall bear the official 
stamp of the applicant authority and be signed by an authorised official. 
(2) A request for information shall relate to— 
(a) a debtor; : 
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(b) a person liable for settlement of the debt under the law in force in the member State ir 
which the applicant authority is situated; or 
(c) any third party holding assets belonging to one of the persons mentioned in sub. 
paragraph (qa) or (db). 
(3) The relevant UK authority shall acknowledge receipt of a request for information in writing 
not later than seven days from the date of such receipt and as appropriate request the applican' 
authority to provide any additional information necessary to execute the request. 


(4) The relevant UK authority shall, not later than six months from the date of acknow- 
ledgement of the request, report to the applicant authority the outcome of the investigations 
which it has conducted in order to obtain the information requested. 


(5) The relevant UK authority shall, within a reasonable period following the date upon whicl 
that information was obtained, transmit to the applicant authority the information obtained ir 
accordance with the request. 


(6) The relevant UK authority shall not be obliged to supply information where— 


(a) the request was not made in accordance with this regulation; 

(b) the relevant UK authority would not be able to obtain that information for the purpose o: 
recovery of a corresponding UK claim; 

(c) the supply of the requested information would disclose any commercial, industrial o: 
professional secret; or 

(d) disclosure of the information would prejudice the security of the United Kingdom o: 
otherwise be contrary to the law or public policy of the United Kingdom. 


(7) An applicant authority may in writing at any time withdraw a request made under thi: 
regulation. 


Requests for notification of instruments 
5— (1) A request for notification of an instrument shall — 


(a) be made in writing in duplicate in the form specified in Annex II to the Directive; 
(6) bear the official stamp of the applicant authority; 

(c) be signed by an authorised official of that authority; 

(d) be accompanied by two copies of the instrument to be notified. 


(2) A request for notification shall relate to a person specified in regulation 4(2). 
(3) The relevant UK authority shall— 


(a) acknowledge receipt of a request for notification in writing not later than seven days afte: 
the date of such receipt; 

(b) take the necessary measures to effect notification immediately upon receipt of the reques: 
for notification in accordance with the law applicable to notification of similar instruments 11 
that part of the UK in which notification is given; 

(c) confirm to the applicant authority, as soon as reasonably practicable, the date th 
instrument was notified to the person concerned by returning a copy of the request form witl 
the certificate on the reverse completed; 

(d) not question the validity of the instrument. 


(4) The relevant UK authority may request additional information from the applicant authority 
for the purpose of effecting notification. 


(5) For the purposes of this regulation “instrument” means any document or decision includins 
those of a judicial nature which emanate from the member State in which the applicani 
authority is situated and which relate to a foreign claim. 


Requests for recovery or precautionary measures 
6— (1) A request for recovery or precautionary measures shall— 


(a) be made in writing in the form specified in Annex III to the Directive including <¢ 
declaration that the conditions of the Mutual Assistance Recovery Directive for initiating é 
request have been fulfilled; 

(b) bear the official stamp of the applicant authority; , 
(c) be signed by an authorised official of that authority; , 
(d) relate to a person specified in regulation 4(2); and 

(e) be accompanied by an instrument permitting enforcement. 

(2) The amount of the foreign claim stated in the request shall be stated in UK eine and the 

currency of the member State in which the applicant authority is situated using the exchange 

rate specified in regulation 15(2). 

(3) The relevant UK authority shall— 

(a) within seven days of receipt of a request for recovery or precautionary measures— 
(i) acknowledge receipt of the request in writing to the applicant authority; on 
(ii) make a request in writing to the applicant authority to complete the request if it does 


not contain the full or complete information required by Article 7 of the Mutual Assistance 
Recovery Directive; totdab &:(») 
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(b) where it does not take any enforcement action on a request within three months of receipt, 
not later than seven days from the end of that period inform the applicant authority in writing 
of the grounds for its failure to comply with the time limit; 

(c) within a reasonable time having regard to the particular case, where all or part of the 
foreign claim cannot be recovered or precautionary measures cannot be taken, so inform the 
applicant authority, indicating the reasons therefor; 

(d) no later than at the end of each six month period following the date of acknowledgement 
of receipt of the request, inform the applicant authority in writing of the status or outcome of 
any enforcement action; 

(e) continue, save where prevented by paragraph 4 of Schedule 39 to the Act, any enforcement 
action or precautionary measures where a request to do so is made by the applicant authority 
not later than two months from the date of receipt of the notification of the outcome of that 
action and such request shall be subject to the provisions in these Regulations which applied 
to the initial request; 

(f) inform the applicant authority immediately any enforcement action has been taken on a 
request. 


(4) For the purpose of this regulation and regulations 8 to 17 and regulations 20 to 26 a single 
instrument permitting enforcement which covers more than one foreign claim against a person 
shall be deemed to constitute a single claim. 


(5) A relevant UK authority shall consult the applicant authority where in recovering a foreign 
claim it intends to allow the debtor time to pay by arrangement or to make payment by 
instalments (whether or not interest is charged or to be charged on those arrangements). 


(6) Except where an enactment or rule of law applicable to a corresponding UK claim requires 
otherwise, a relevant UK authority shall not be obliged to recover a foreign claim where to do so 
would, because of the situation of the debtor, create serious economic or social difficulties in the 
United Kingdom. 


Transfer of sums recovered 

7— (1) Subject to paragraph (3) the relevant UK authority shall transfer in UK sterling to the 
applicant authority any sum recovered in respect of a foreign claim not later than one month 
from the date upon which recovery was effected. 

(2) For the purposes of this regulation “sum” shall include any interest including interest 
charged in the UK. 

(3) The relevant UK authority and the applicant authority may agree different arrangements for 
the transfer of an amount where that amount is less than 1500 Euro. 

(4) For the purpose of satisfying a request for recovery any sum recovered shall be deemed to 
have been recovered in proportion to the foreign claim as expressed in UK sterling. 


Contested recovery 


8— (1) Any enactment permitting proceedings for the recovery of or precautionary measures in 
relation to a corresponding UK claim shall apply to a foreign claim which is contested. 


(2) 2.3, 


Amendments—! Para (2) revoked by the Recovery of Agricultural Levies Due in Other Member States Regulations, 
SI 2004/800 regs 2, 3 with effect from 13 April 2004. 


Notice of inability to take action or proceedings upon a request for recovery of a contested claim 
9 Where, in accordance with paragraph 4 of Schedule 39 to the Act, the relevant UK authority 
is not permitted to take action for recovery or for a precautionary measure it shall, in writing, 
advise the competent authority of the reasons within one month of the receipt of the 
notification by the applicant authority that the foreign claim or instrument permitting enforce- 
ment is contested. 


Notice of action contesting recovery 
10 The relevant UK authority shall notify the applicant authority in writing of any notice of 
commencement of action in the UK by a person specified in regulation 4(2) for reimbursement 
of sums recovered or for compensation in relation to recovery of a contested claim. 


Reimbursement of sums recovered and compensation 


11 Where the result of contesting a foreign claim or instrument permitting enforcement is 
favourable to the debtor, the applicant authority shall be liable for the reimbursement of any 
sums recovered, together with any compensation due, in accordance with any law in force in the 
relevant part of the UK applicable to the corresponding UK claim. 


Reimbursement arrangements 


12 Where recovery of a foreign claim poses a specific problem, entails a very large amount in 
costs or relates to the fight against organised crime the relevant UK authority and the applicant 
authority may agree reimbursement arrangements specific to the case in question. 
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Notice of cancellation or payment of a claim 
13 Where the relevant UK authority undertakes enforcement action or precautionary measures 
in relation to that foreign claim it shall, upon receipt of notice in writing from the applicant 
authority as to— 
(a) payment in satisfaction of that claim; or 
(b) cancellation or other reason for termination of that claim; 


cease any enforcement action or precautionary measures in relation to that claim. 


Adjustment of a foreign claim 
14— (1) This regulation applies where the amount of a foreign claim is amended for any reason. 
(2) Where the amendment leads to a reduction in the amount of the foreign claim— 


(a) the relevant UK authority shall continue the action which it has undertaken with a view to 
recovery or to the taking of precautionary measures, but that action shall be limited to the 
amount still outstanding; 

(b) if at the time the relevant UK authority is informed of the reduction in the amount of the 
foreign claim, an amount exceeding the amount still outstanding has already been recovered 
by it but the transfer procedure referred to in regulation 7 has not yet been initiated, the 
relevant UK authority shall repay the amount overpaid to the person entitled thereto. 


(3) Where the amendment leads to an increase in the amount of the foreign claim-— 


(a) the additional request shall as far as possible be dealt with by the relevant UK authority at 
the same time as the original request; 

(b) where, in view of the state of progress of the existing recovery procedure, consolidation of 
the additional request with the original request is not possible, the relevant UK authority shall 
be required to comply with the additional request only if it concerns an amount not less than 
the threshold amount referred to in regulation 15(1). 


Minimum amount on requests for assistance 


15— (1) A request for assistance shall not be entertained if the foreign claim (whether a single 
claim or a consolidated claim) is less than 1500 Euro or the sterling equivalent at the time of 
request. 


(2) The rate of exchange to be used for the purposes of these regulations shall be the latest 
selling rate recorded on the most representative exchange market or markets of the member 
State in which the applicant authority is situated on the date when the request for assistance is 
signed. 


Limitation on requests for assistance 


16— (1) The relevant UK authority shall not be obliged to entertain a request for assistance if 
the foreign claim is more than five years old. 


(2) The point for commencement and calculation of a period of five years shall be— 


(a) where a foreign claim is not contested, the date the instrument permitting enforcement 
was established by the applicant authority in accordance with the law in force in the member 
State in which that authority is situated; or 

(b) where a foreign claim is contested, the date upon which the applicant authority establishes 
that the claim or instrument permitting recovery is no longer contested. 


Acceptance and transmission of communications 


17— (1) The relevant UK authority shall, as far as possible, accept and transmit all information 
required to be communicated in writing for the purposes of the Mutual Asalstance Recovery 
Directive by electronic means. 


(2) Paragraph (1) does not apply to requests for assistance made in accordance ‘with regula- 
tions 5 and 6 and the instrument accompanying those requests unless the relevant UK Kaauthority 
and the applicant authority agree to walve paper communication. TU te ; 


Communication of documents and information 


18 Documents and information sent to the relevant UK authority pursianell to ay Mutual 
Assistance Recovery Directive may only be communicated by that authority to— 
(a) the person mentioned in the request for assistance; 
(b) those persons and authorities responsible for the recovery of the claims, and solely ei that 
purpose; or ; 
(c) the judicial authorities dealing with matters concerning the tecovery of claims. a Ui 


Language requirements 


19— (1) Save as otherwise agreed by the relevant UK authority, requests for assistance, the 
instrument permitting enforcement, and any other relevant document addressed to that author- 
ity shall be accompanied by a translation of that document in the English language. 
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(2) All information and particulars communicated to an applicant authority by the relevant UK 
authority in relation to a request for assistance shall be conveyed in the English language or such 
other language as is agreed by that authority with the applicant authority. 


Limitation 


20— (1) The period of limitation or prescription in relation to any issue arising on the recovery 
of any foreign claim shall be that applicable under the laws in force in the member State in which 
the applicant authority is situated. 

(2) For the purposes of paragraph (1) any step or act taken by the relevant UK authority in 
recovery of a foreign claim in pursuance of a request for assistance shall be deemed to have been 
taken in the member State in which the applicant authority is situated where that step or act 
would, if it had been taken by that applicant authority, have had the effect of suspending or 
interrupting the period of limitation or prescription in accordance with the laws in force in that 
member State. 


Notice of refusal of requests for assistance 


21— (1) Where in accordance with the Mutual Assistance Recovery Directive and the Directive 
or these Regulations the relevant UK authority decides not to act upon a request for assistance 
it shall, as soon as practicable after making its decision to refuse a request and any event within 
three months of the date of acknowledgement of receipt of the request, notify the applicant 
authority in writing of the reasons for refusal. 


(2) In the cases mentioned in regulations 6(6) and 16 a copy of the reasons for refusal shall also 
be communicated to the Commission within the period specified in paragraph (1). 


PART 4 
INTEREST 


Adaptations 
22 Schedule 2 to these Regulations shall have effect. 


Interest enforced by the Board 


23— (1) 'A foreign claim corresponding to a UK claim for income tax, capital gains tax or 
corporation tax carries interest in respect of the principal and any penalty claimed at the rate 
applicable to the corresponding UK claim under section 178 of the Finance Act 1989 from the 
date of recognition until payment. 
(2) In this regulation “the date of recognition” means the earlier of — 

(a) the day following the expiry of three months from the date of receipt by the Board of the 

request for recovery of the foreign claim; and = 

(>) the date the instrument permitting enforcement of the foreign claim is recognised by the 

Board as an instrument authorising enforcement of the claim in the United Kingdom. 
(3) Paragraph (1) above applies even if the date of recognition is a non-business day within the 
meaning of section 92 of the Bills of Exchange Act 1882. 
(4) Interest is payable under this regulation without any deduction of income tax. 
(5) For the purposes of this regulation, where— 

(a) any payment is made by cheque to— 

(i) an officer of the Board, or 
(ii) the Board, or 
(iii) the applicant authority, and 

(b) the cheque is paid on its first presentation to the banker on whom it is drawn; 
the payment shall be treated as made on the day on which the cheque was received by the officer 
or the Board or the applicant authority. 


(6) Interest payable under this regulation shall be recoverable as if it were interest charged under 
a provision of the Taxes Management Act 1970. 


Interest enforced by the Commissioners 

24— (1) A foreign claim corresponding to any UK claim— 

(a) mentioned in column 2 of Part I of Schedule 1, or 

(b) for insurance premium tax, 
shall carry interest in respect of the principal and any penalty claimed at the rate applicable to 
the corresponding UK claim under section 197 of the Finance Act 1996 from the date of 
recognition until payment. 
(2) In this regulation “the date of recognition” means the earlier of— 238 

(a) the day following the expiry of three months from the date of receipt by the Commission- 
~ ers of the request for recovery of the foreign claim; and 
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(b) the date the instrument permitting enforcement of the foreign claim is recognised by the 
Commissioners as an instrument authorising enforcement of the claim in the United 
Kingdom. 
(3) Paragraph (1) above applies even if the date of recognition is a non-business day within the 
meaning of section 92 of the Bills of Exchange Act 1882 
(4) Interest is payable under this regulation without any deduction of income tax. 
(5) For the purposes of this regulation, where— 
(a) any payment is made by cheque to 
(i) an officer of Customs and Excise, or 
(11) the Commissioners, or 
(iii) the applicant authority, and 
(b) the cheque is paid on its first presentation to the banker on whom it is drawn, 
the payment shall be treated as made on the day on which the cheque was received by the officer 
or the Commissioners or the applicant authority. 
(6) Interest payable under this regulation shall be notified in writing to the person subject to 
enforcement action in respect of the foreign claim and may be recovered from that person as a 
debt due to the Crown. 


PART 5 
ENFORCEMENT OF CORRESPONDING CLAIMS 

Evidence 
25— (1) An instrument permitting enforcement of a foreign claim recognised by the Board as an 
instrument authorising enforcement of the claim in the United Kingdom, together with a 
certificate of a collector that payment of the claim has not been made to him, or, to the best of 
his knowledge and belief, to any other collector, or to any person acting on his behalf or on 
behalf of another collector, or to the applicant authority, is sufficient evidence that the sum 
mentioned in the instrument is unpaid and is due to that authority. 
(2) A certificate of a collector that interest is payable under regulation 23(1) and that payment of 
the interest has not been made to him, or, to the best of his knowledge and belief, to any other 
collector, or to any person acting on his behalf or on behalf of another collector, or to the 
applicant authority, is sufficient evidence that the sum mentioned in the instrument is unpaid 
and is due to that authority. 
(3) For the purposes of this regulation, any document purporting to be such a certificate as is 
mentioned in paragraph (1) and (2) is deemed to be such a certificate unless the contrary is 
proved. 


Enforcement in Scotland 

26— (1) For the purposes of enforcement in Scotland, an original, official or certified copy of a 
decision on a foreign claim by a court, tribunal or other competent body in the member State in 
which the applicant authority is situated shall be of the same force and effect as an extract of a 
decree of the Court of Session for the payment of money bearing a warrant for execution. 

(2) For the purposes of paragraph (1), a “decision on a foreign claim” means a decision on a 
foreign claim which permits recovery of that claim in the member State in which the applicant 
authority is situated or in part thereof. 


SCHEDULE | 
Regulation 3 


PART I 


2. Corresponding UK Claim 


Import and export duties naenees in se United 
Kingdom 


CORRESPONDING CLAIMS 


Column | 


1, Foreign Claim 


Import duties and export duties 
charged, in any member State other 
than the United Kingdom 


Value added tax charged, in the United 

Kingdom in accordance with the Value’ Added 

Tax Act 1994 NYog WIM MOL 

oflt’’. wo gaglemuppemaels med § 

ct ~oliet yaks wll) 
uypet ot tO 21S 


Value added tax (howsoever described) 
charged in any member State other 
than the United Kingdom in 
accordance with the provisions of 
Council Directive [2006/112/EC]! 
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1. Foreign Claim 2. Corresponding UK Claim 


Excise duties (howsoever described) Excise duty charged, collected or enforced in the 


charged in any member State other United Kingdom in accordance with the 
than the United Kingdom upon, Tobacco Products Duty Act 1979, or the 
—manufactured tobacco, Alcoholic Liquor Duties Act 1979, or the 
—alcohol and alcoholic beverages, Hydrocarbon Oil Duties Act 1979 upon the 
—mineral oils items described in column | 


Amendments—' Reference in Column 1, in the entry relating to VAT, substituted by the Recovery of Duties and Taxes Ete 
Due in Other Member States (Corresponding UK Claims, Procedure and Supplementary) (Amendment) Regulations, 
SI 2007/3508 regs 2, 4 with effect from 3 January 2008: SI 2007/3508 reg 1. 


PART 2 


Column 1 Column 2 


1. Foreign Claim 2. Corresponding UK claim 


EU Taxes listed in the Mutual | English Translation 
Country Assistance 

Directive.77/799/EEC, as 

amended [and the Mutual 

Assistance Recovery 

Directive ]' 


Austria Einkommensteuer Income Tax Income Tax 


Koerperschaftsteuer Corporation tax Corporation Tax 


Grundsteuer Real Estate Tax Capital Gains Tax 


Bodenwertabgabe Land value levy (AGAP 


Abgabe von land- und Levy on GG 
forstwirtschaftlichen agricultural and 
Betrieben forestry enterprises 


Versicherungssteuer Insurance Tax Insurance Premium Tax 
Feuerschutzsteuer Fire insurance tax Insurance Premium Tax 


Impot des personnes Personal income Income Tax 
physiques/ tax 
Personenbelasting 


Impot des Corporation tax Corporation Tax 
sociétés/ 
Vennootschapsbelasting 


Impot des personnes Tax on legal Income Tax 
morales/ persons 

Rechtspersonenbelasting 

Impot des Tax on Income Tax 
non-résidents/Belasting non-residents 

der niet- verblijfhouders 


Taxe annuelle sur les Annual tax on Insurance Premium Tax 
contrats d’assurance/ insurance contracts 

Jaarlijkse tax op de 

verzekeringscontracten 
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Column 1 


1. Foreign Claim 


EU 
Country 


Taxes listed in the Mutual 
Assistance 
Directive.77/799/EEC, as 
amended [and the Mutual 
Assistance Recovery 
Directive]! 


Denmark 


Indkomstskat til staten 


Selskabsskat 


English Translation 


State income tax 


Corporation tax 


Column 2 
2. Corresponding UK claim 


Income Tax 


Corporation Tax 


Den kommunale 
indkomstskat 


Den amtskommunale 
indkomstskat 


Municipal income 
tax 


County income tax 


Folkepensionsbidragene 


Pensions 
contribution 


Soemandsskat 


Den saerlige 
indkomstskat 


Seamen’s tax 


Special income tax 


Kirkeskat 


Formueskat til staten 


Bidrag til 
dagpengefonden 


Afgift af 
lystfartojsforsikringer 


Church tax 


State wealth tax 


Contributions to 
the sickness per 
diem fund 


Pleasure craft 
insurance tax 


Afgift af 
ansvarsforsikringer for 
motorkoretojer m.v. 


Stempelafgift af 
forsikringspraemier 


Tax on motor 
vehicle compulsory 
insurance 


Stamp duty on 
insurance 
premiums 


Income Tax 


Income Tax — 


Income Tax 
Income Tax 


Capital Gains Tax 


Income Tax 
Insurance Premium Tax 


Insurance Premium Tax 


Insurance Premium Tax 
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Column 1 Column 2 
1. Foreign Claim 2. Corresponding UK claim 
EU Taxes listed in the Mutual | English Translation 
Country Assistance 
Directive.771799/EEC, as 
amended [and the Mutual 
Assistance Recovery 
Directive ]' 
Finland Valtion tuloverot/ State income taxes Income Tax 
de statliga on earned income 
inkomstskatterna 
Yhteisoejen tulovero/ Corporate income Corporation Tax 
inkomstskatten foer tax 
samfund 
Kunnallisvero/ Communal tax on Income Tax 
kommunalskatten earned income 
Kirkollisvero/ Church tax Income Tax 
kyrkoskatten 
Kansanelaekevakuut- Pension insurance Income Tax 
usmaksu/. premiums 
fol 
kpensionsfoersaekrings- 
premien 
Sairausvakuutusmaksu/ Health insurance Income Tax 
sjukfoers premium 
aekringspremien 
Korkotulon laehdevero/ Withholding tax at | Income Tax 
kaellskatten paa source on interest 
raenteinkomst 
Rajoitetusti Non-resident net Capital Gains Tax 
verovelvollisen wealth tax 
laehdevero/ 
kaellskatten foer 
begraensat skattskyldig 
Valtion varallisuusvero/ Net wealth tax Capital Gains Tax 
den statliga 
foermoegenhetsskatten 
Kiinteistoevero/ Real property tax Capital Gains Tax 
fastighetsskatten 
Eraista vakuutsmaksuista | Tax on certain Insurance Premium Tax 
Suoritettava Vero/ insurance 
skat pa vissa premiums 
forsakringspremier 
Palosuojelumaksu/ Fire insurance tax Insurance Premium Tax 
brandskyddavegift 
France 


Impét sur le revenu Personal income Income Tax 
tax 


Impot sur les sociétés Corporation tax Corporation Tax 
Taxe professionnelle Business tax Corporation Tax 


Taxe fonciére sur les 


propriétés baties 


Property tax on Capital Gains Tax 


land and buildings 


Property tax on Capital Gains Tax 
land without 


buildings 


Taxe sur les conventions Tax on insurance 
d’assurances agreements 


Taxe fonciére sur les 
propriétés non baties 


Insurance Premium Tax 
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Column | 
1. Foreign Claim 2. Corresponding UK claim 


EU Taxes listed in the Mutual | English Translation 
Country Assistance 

Directive 77IVIWEEC, as 

amended [and the Mutual 

Assistance Recovery 

Directive ]' 


Corporation tx 
Wealth tax 
and trade 


Feuerschutzsteuer Fire insurance tax Insurance Premium Tax 
Greece Pops etaodnpatos Personal] income Income Tax — 
OVOLKOV TPODGTOV tax bo 
Popos e1Gosrpatos Corporate income | Corporation Tax 
VOULKOV TIPOOGTONV tax 
4 


- 
Real entate tx | Capita Gains Tax 
3 


Versicherungssteuer Insurance Tax Insurance Premium Tax 


Popos GKIVT|TOV Real estate tax Capital Gains Tax 
TEPLOVOLUS wre: 

@opos KoKhov epyuciav | Tax on the business | Insurance Premium Tax 
(D.K.E) cycle Joltoud | 


My D ” 


TéeAN KaPTtoonpov 


Capital gains tax 


omrgod 
Stamp taxes Insurance Premium Tax 


NCP VOUS 
Levy on insurance Insurance Premium 
premiums ALU SOURCE « 
Imposta sul reddito delle | Personalincome _ | Income Tax 
persone fisiche i ea 


Imposta sul reddito delle | Tax on income of — 
persone giuridiche corporations == 
-lmposta locale sui redditi.| Local income tax) 4 


Imposte sulle Tax on 
-_assicurazioni private ed I | in 
contratti vitalazi dicui | 
alla legge 29.10.67 no 
1216. , 


Oy, Use 720 
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Column 1 Column 2 
I. Foreign Claim 2. Corresponding UK claim 


EU Taxes listed in the Mutual | English Translation 
Country Assistance 

Directive.771799/EEC, as 

amended [and the Mutual 

Assistance Recovery 

Directive ]! 


Impot sur le revenu des Personal income Income Tax 
personnes tax 


physiques Impot sur le Corporation tax Corporation Tax 
revenu des collectivités 


Impot commercial Communal trade Corporation Tax 
communal tax 


Impot sur la fortune Wealth tax Capital Gains Tax 


Impot foncier Tax on land and Capital Gains Tax 
buildings 


Impot sur les assurances Insurance tax Insurance Premium Tax 


Impots dans l’interet du Taxes levied in the Insurance Premium Tax 
service d’incendie interest of the fire 
service 


Inkomstenbelasting Personal income Income Tax 
tax 


Vennootschapsbelasting Corporation tax Corporation Tax 


Vermogensbelasting Wealth tax Capital Gains Tax 


Assurantiebelasting Insurance tax Insurance Premium Tax 


Portugal Contribuigao predial Real estate tax Income Tax 


Imposto sobre a Agricultural tax Income Tax 
industria agricola 


Contribuicgao industrial Industrial tax Income Tax 
Imposto de capitais Withholding tax Income Tax 


Imposto profissional Income Tax 
Imposto complementar Complementary tax 
Imposto de mais-valias Capital gains tax 


Imposto sobre o Petroleum revenue Income Tax 
rendimento do petréleo tax 

Os adicionais devidos Surcharges on the Income Tax 
sobre os impostos above taxes 

precedents 

Imposto sobre 0 Personal income Income Tax 
rendimento das pessoas tax 

singulars 


Imposto de selo sobre os_| Stamp duty on Insurance Premium Tax 
premios de seguros insurance 
premiums 
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Column 1 

1. Foreign Claim 
EU Taxes listed in the Mutual 
Country Assistance 
Directive.77/799/EEC, as 
amended [and the Mutual 
Assistance Recovery 
Directive ]' 


2. Corresponding UK claim 


English Translation 


Impuesto sobre la Renta 
de las Personas Fisicas 


Personal income Income Tax 
tax 
Corporation tax Corporation Tax 


Impuesto Extraordinario | Wealth tax Capital Gains Tax 
sobre el Patrimonio de 
las Personas Fisicas 


Impuesto sobre 
Sociedades 


Impuesto sobre la prima Insurance premium | Insurance Premium Tax 
de seguros tax 


Sweden Den statliga National income Income Tax 
inkomstskatten tax 


Kupongskatten Coupon (dividend) 
tax 


Den saerskilda Income tax on Income Tax 
inkomstskatten foer non-residents 
utomlands bosatta 


Den saerskilda Income tax on non- | Income Tax 
inkomstskatten foer resident artistes 

utomlands bosatta and others 

artister m.fl. 


Den statliga National real Capital Gains Tax 
fastighetsskatten property tax 


Den kommunala Communal income Income Tax 
inkomstskatten tax 


Foermoegenhetsskatten Wealth tax Capital Gains Tax 


THY ALVVO TNS 


Special defence of Income tax 
democracy tax PET 
ANLOKPATLAG 
@Mopoc aor ie Capital gains tax Capital gains tax 
uk@v Kepdav 
®Mopoc Aktvntnc Real estate tax Capital — tax]! 
ee 


Land/estate tax Capital gains tax 


Dan dedicka, dan Inheritance, gift Capital gains tax]! 
darovaci a dan z prevodu | and estate transfer 0.010 
nemovitosti tax 


; Polit ne 


Sotsiaalmaks Social 
security/social 
insurance 
(contributions) tax 


[Cyprus @opoc Eroodnyatoc 


"EKTAKTN Erodopa yo 


[Czech 
Republic 


Capital gains tax]! _ 
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EU 
Country 


1. Foreign Claim 
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Column 2 


Taxes listed in the Mutual 
Assistance 
Directive.771799/EEC, as 
amended [and the Mutual 
Assistance Recovery 
Directive ]! 


osztalékado 


[Lithua- 
nia 


[Latvia 
nekustama ipaSuma 
nodoklis 
uznemumu ienakuma 
nodoklis 


épitméenyado 


telekado 


[Hungary | személyi j6vedelemad6 


iedzivotaju ienakuma 
nodoklis 


Gyventoju pajamu 
mokestis 


Pelno mokestis 


Imoniu ir organizaciju 
nekilnojamojo turto 
mokestis 


2. Corresponding UK claim 


English Translation 


Personal income Income tax 
tax 


Corporation tax Corporation tax 


Capital return tax Capital gains tax 


Estate tax Capital gains tax 


Real estate tax Capital gains tax 


Corporation tax]! 


Capital gains tax]! 


Income tax 


Corporate income 
tax 


Income tax Income tax 


Corporate profit Corporation tax 
tax 


Tax on immovable Corporation tax 
property of 
enterprises and 


organisations 


Zemes mokestis 


Mokestis uz valstybinius 
gamtos iSteklius 


Mokestis uz aplinkos 
tersima 


Naftos ir duju 1Stekliu 
mokestis 

Paveldimo turto mokestis 
Taxxa fugq l-income 


Taxxa fuq Dokumenti u 
Trasferimenti 


Podatek dochodowy od 
os6b prawnych 


Podatek dochodowy od 
osob fizycznych 


Podatek od czynnosci 
cywilnopranych 


Real estate tax Capital gains tax 
Public natural Petroleum Revenue tax 
resources tax 

Tax on Corporation tax 
environmental 


pollution 


Petroleum and gas Petroleum Revenue tax 
resources tax 
Inheritance tax Capital gains tax]! 


Tax on Documents | Insurance Premium Tax]! 
and Transfers 


Corporate income Income tax 

tax 

Tax on civil law Capital gains tax]! 
transactions 
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Column 1 Column 2 
1. Foreign Claim 2. Corresponding UK claim 
EU Taxes listed in the Mutual | English Translation 
Country Assistance 
Directive.771799/EEC, as 
amended [and the Mutual 
Assistance Recovery 


Directive ]' 

{Slovakia | dan z prijmov fyzickych Income tax Income tax 
osob 
dan z prijmov Corporate income Corporation tax 
pravnickych os6b tax 
dan z dedicstva Inheritance tax Capital gains tax 
dan z darovania Gift tax 


Capital gains tax 


dan z prevodu a Gift tax Capital gains tax 


prechodu nehnutel’nosti 


dan z nehnutel’nosti Real estate transfer | Capital gains tax]! 
tax 

[Slovenia | Dohodnina Income tax Income tax 

Hoe 

Davki obcanov Municipal income Income tax 

tax 
Davek od dobicka Corporate income Corporation tax 
pravnih oseb tax 
Posebni davek na Savings bank assets | Income tax 
bilancno vsoto bank in tax 
hranilnic 
Davek od prometa Tax on insurance Insurance Premium tax 
zavarovalnih posloy business cover 
Pozarna taksa Fire tax Insurance Premium tax]! 

[Bulgaria | faHbK BLpxy WoxoguTe Income tax Income tax 
Ha (pusMuecKUTe JIMIa 
KOpnopaTHBeH TaHbK Corporation tax Corporation tax 
WaHbu, yybprKaHu upu | Tax debited at Income tax 
M3TOUHUKA source 
aJITepHaTUBHU JaHbu Alternative Corporation tax 
Ha KoplopaTuBHuA corporation tax 
WaHbK 
OKOHUATeIIeH TODMINIEH Turnover tax (final Income tax 
(maTeHTeH) TaHbK annual tax) 

Romania | impozitul pe venit Income tax Income tax ~~ 
impozitul pe profit Capital gains tax Capital gains tax 
impozitul pe veniturile Foreign nationals’ Income tax 
obtinute din Romania de | tax on Romanian 


nerezidenti income 


impozitul pe veniturile Small business Income tax = 
microintreprinderilor income tax 
a impozitul pe cladiri Property tax Capital gains tax 
impozitul pe teren Capital gains tax}? 


Amendments—! Words inserted in Heading to Column 1, and entries inserted, by the Recovery of Duties and Taxes Etc 
Due in Other Member States (Corresponding UK Claims, Procedure and Supplementary) (Amendment) Regulations, 
SI 2005/1709 regs 2, 4 with effect from 19 July 2005. 
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? Entries relating to Bulgaria and Romania inserted by the Recovery of Duties and Taxes Etc Due in Other Member States 
(Corresponding UK Claims, Procedure and Supplementary) (Amendment) Regulations, SI 2007/3508 regs 2, 5 with 
effect from 3 January 2008: SI 2007/3508 reg 1. 


PART 3 


Column 1 | Column 2 
1. Foreign claims | 2. Corresponding UK claim 


Refunds, interventions and other measures 
forming part of the system of total or partial 
financing of the European Agricultural 
Guidance and Guarantee Fund (EAGGF), 
including sums to be collected in connection 
with these actions charged, levied, collected or 
paid in any member State other than the 
United Kingdom. 


Those items described in Column 1 
charged, levied, collected or paid in the 
United Kingdom. 


Those items described in Column | 
charged in the United Kingdom. 


Levies and other duties provided for under the 
common organisation of the market for the 
sugar sector charged in any member State 
other than the United Kingdom. 


Such interest, administrative penalties or 
fines as is chargeable in the United 
Kingdom relating to a corresponding UK 
claim described in Column 2 of Parts | 
to 3 of this Schedule 


Interest, administrative penalties or fines 
incurred in any member State other than the 
United Kingdom relating to a foreign claim 

described in Column | of Parts | to 3 of this 
Schedule 


SCHEDULE 2 


Regulation 22 


Note—Schedule 2 is not relevant to this work. 


2004/712 
Research and Development (Prescribed Activities) Regulations 2004 


Made by the Treasury under TA 1988 s 837A(3) 


(ViG CEPA BE 2 gh ede eee et Le em moe) VOC, 2004. 
Laid before the House of Commons. . . . . . . .11 March 2004 
Gominginto force a eee PS AAS St April 2004 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Research and Development (Prescribed Activities) 
Regulations 2004, come into force on Ist April 2004, and subject to paragraphs (2) to (9) have 
effect— 
(a) for the purposes of corporation tax, for accounting periods ending on or after Ist April 
2004, and 
(b) for the purposes of income tax and capital gains tax, in relation to the year 2004-05 and 
subsequent years of assessment. 
(2) These Regulations have effect in relation to shares issued on or after 6th April 2004 in 
relation to Chapter 3 of Part 7 of the Income and Corporation Taxes Act 1988 (enterprise 
investment scheme). 
(3) Nothing in these Regulations affects the operation of the following provisions in relation to 
shares issued before 6th April 2004— 
(a) Chapter 3 of Part 7 of the Income and Corporation Taxes Act 1988 (enterprise investment 
scheme); 
(b) sections 573 and 574 of that Act (relief for losses on unlisted shares in trading companies); 
and 
(c) Schedule 5B to the Taxation of Chargeable Gains Act 1992 (enterprise investment scheme: 
re-Investment). 
(4) These Regulations have effect for the purpose of determining whether shares or securities 
issued on or after 6th April 2004 are, for the purposes of section 842AA of the Income and 
Corporation Taxes Act 1988 (venture capital trusts), to be regarded as comprised in a company’s 
qualifying holdings. 
(5) Nothing in these Regulations affects the operation of Schedule 28B to the Income and 
Corporation Taxes Act 1988 as it has effect for the purpose of determining whether shares or 
securities issued before 6th April 2004 are, for the purposes of section 842AA of the Income and 
Corporation Taxes Act 1988, to be regarded as comprised in a company’s qualifying holdings. 
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(6) These Regulations have effect in relation to shares issued on or after 6th April 2004 in 
relation to Schedule 15 to the Finance Act 2000 (corporate venturing scheme). 
(7) Nothing in these Regulations affects the operation of the Schedule specified in paragraph (6) 
in relation to shares issued before 6th April 2004. 
(8) In relation to— 
(a) Chapter 9 of Part 7 of the Income Tax (Earnings and Pensions) Act 2003 (enterprise 
management incentives), and 
(b) Part 4 of Schedule 7D to the Taxation of Chargeable Gains Act 1992 (enterprise 
management incentives), these Regulations have effect in relation to share options granted on 
or after 6th April 2004. 
(9) Nothing in these Regulations affects the operation of the provisions specified in para- 
graph (8) in relation to share options granted before 6th April 2004. 


Activities prescribed as research and development 
2 For the purposes of section 837A of the Income and Corporation Taxes Act 1988— 

(a) activities that fall to be treated as research and development in accordance with the 
“Guidelines on the Meaning of Research and Development for Tax Purposes” issued by the 
Secretary of State for Trade and Industry on 5 March 2004, are research and development; 
and 

(b) activities that do not fall to be treated as such in accordance with those guidelines are not 
research and development. 


Revocation of the Research and Development (Prescribed Activities) Regulations 2000 
3 The Research and Development (Prescribed Activities) Regulations 2000 are revoked. 
Commentary—Simon’s Taxes B3.702, B3.703; D1.401. 


2004/1450 
Child Trust Funds Regulations 2004 


Made by the Treasury, in exercise of the powers conferred upon them by the Child Trust 
Funds Act 2004 ss 3(1) to (5) and (7), 5(1), (4) and (5), 6, 7, 8(1), 9(2) and (10)(4), 111), 12(2), 
13, 15, 16, 23(1) and 28(1) to (4) 


Mader re REND. ee eee 
Laid before Parliament... 2. 27 May 2004. 
Coming into force in n accordance with regulation 1 


PART 1 
INTRODUCTORY 


Citation and commencement 


1 These Regulations may be cited as the Child Trust Funds Regulations 2004 and shall come into 
force for the purposes of— 
(a) issuing vouchers (see regulation 3) 
(6) completing account-opening formalities (see regulation 5), 
(c) applications under regulation 13 to open an account with effect from the appointed day, 
(d) applications under regulation 14 to be approved as an account provider to manage 
accounts from the appointed day, 
(e) regulation 17, so far as it relates to applications referred to in paragraph (d), and 
(f) making a fortnightly claim and financial return (see regulation 30), 


on Ist January 2005, and for all other purposes on the appointed day. 


Interpretation 
2— (1) In these Regulations— 
(a) the following expressions have the meanings given in the Child Trust Funds Act 2004 (“the 
Act”)— 
“child” 
“child trust fund” 
“eligible child” 
“Inland Revenue” 
“Inland Revenue contributions” (see section 11(2) of the Act), 
“parental responsibility” (see section 3(9) of the Act); QS. Lae Se 
“relevant person” (see section 15(2) of the Act), a 
[' ‘relevant social security benefit” (see section 9(6) of the Act)} a) 
“responsible person”, in relation to a child under 16 (see section ae) of the Act: 
(“tax year” (see section (6) of the Act)]° area tey 
[the income threshold” (see section 9(6) of the Act)}> oct Dstreal goitrii sae 
[“the relevant income” (see section 9(6) of the Act)} eT noisioq7 
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Aes person entitled to child benefit in respect of the child” (see section 2(1)(a), (4) and (6) of 

the Act); 

(b) except where the context otherwise requires— 

“account” means a scheme of investment which (except in regulation 22(1)) qualifies as a child 
trust fund, other than in the cases of — 

(i) an account with a deposit-taker, 
(ii) a share or deposit account with a building society, or 
(iii) a deposit account with a person falling within section 840A(1)(b) of the Taxes Act, or 
a relevant European institution; 

an “account investment” is an investment under the account which is a qualifying investment 
for an account within the meaning of regulation 12; 

an “account provider” is a person who fulfils the conditions of these Regulations and is 
approved by the Board for the purpose of these Regulations as an account provider; 

“appointed day” means the day appointed under section 27 of the Act, for the purposes of 
sections 8 and 9 of the Act; 

“assurance undertaking” has the meaning in Article 2 of the Council Directive of Sth 
November 2002 concerning life assurance (No. 2002/83); 

[“Bank of England base rate” means the rate announced from time to time by the Monetary 
Policy Committee of the Bank of England as the official dealing rate, being the rate at 
which the Bank is willing to enter into transactions for providing short-term liquidity in the 
money markets;]! 

(“the Board” means the Commissioners for Her Majesty’s Revenue and Customs;]? 

“building society” means a building society within the meaning of the Building Societies 
Act 1986, or the Irish Building Societies Act 1989; 

[“building society bonus”, except in regulation 24(a)(i), excludes any bonus, distribution of 
funds or the conferring of rights in relation to shares— 

(a) in connection with an amalgamation, transfer of engagements or transfer of business of 
a building society, and 
(b) mentioned in section 96 or 100 of the Building Societies Act 1986, 

and “payment under a building society bonus scheme” shall be construed accordingly; ]* 

“company, except in regulation 12(4)(a), means any body corporate having a share capital 
other than— 

(i) an open-ended investment company, within the meaning given by section 236 of the 
Financial Services and Markets Act 2000, 
(ii) a UCITS, 
(iii) an industrial and provident society, or 
(iv) a body corporate which is a 51 per cent. subsidiary of any industrial and provident 
society; “deposit-taker” has the meaning given by section 481(2) of the Taxes Act; 

[“credit union” means a society registered as a credit union under the Industrial and Provident 
Societies Act 1965 or the Credit Unions (Northern Ireland) Order 1985;]? 

“the Director of Savings” has the same meaning as in the National Debt Act 1972; 

“the Distance Marketing Directive” means Directive 2002/65/EC of the European Parliament 
and of the Council of 23rd September 2002, and includes any provisions by which an EEA 
State or the United Kingdom has transposed the Directive or has corresponding obligations 
in its domestic law, and “distance contract” has the meaning in that Directive; 

“electronic communications” includes any communications by means of a telecommunication 
system (within the meaning in the Telecommunications Act 1984); 

“EEA Agreement” means the Agreement on the European Economic Area signed at Oporto 
on 2nd May 1992, as adjusted by the Protocol signed at Brussels on 17th March 1993; 

“EEA State” means a State, other than the United Kingdom, which is a Contracting Party to 
the EEA Agreement; 

“European institution” means an EEA firm of the kind mentioned in paragraph S(a), (b) or 
(c) of Schedule 3 to the Financial Services and Markets Act 2000 which is an authorised 
person for the purposes of that Act as a result of qualifying for authorisation under 

- paragraph 12 of that Schedule; 

“51 per cent. subsidiary” and “7S per cent. subsidiary” have the meanings given by section 838 
of the Taxes Act; 

“gains”, except in regulations 22(1) to (3), 24(a)(ii), (iii) and (v), 37(5) and 38, means 
“chargeable gains” within the meaning in the 1992 Act; 

“gilt-edged securities” has the meaning given by paragraphs | and 1A of Schedule 9 to the 
1992 Act; 

“incorporated friendly society” means a society incorporated under the Friendly Societies 
Act 1992; 

“industrial and provident society” means a society registered or deemed to be registered under 
the Industrial and Provident Societies Act 1965 or under the Industrial and Provident 
Societies (Northern Ireland) Act 1969; 

“investments under the account” has the same meaning as investments under a child trust 

fund in the Act; “investment trust” has the meaning given by section 842 of the Taxes Act, 
and references to the “eligible rental income” of an investment trust have the same meaning 
as in that section; 
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“the Management Act” means the Taxes Management Act 1970; 

“market value” shall be construed in accordance with section 272 of the 1992 Act; 

[““the New Collective Investment Schemes Sourcebook” means the Sourcebook of that name 
made by the Financial Services Authority under the Financial Services and Markets 
Act 2000;}° 

“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 

[“non-UCITS retail scheme” — 


(a) has the meaning in the New Collective Investment Schemes Sourcebook (that is, a 
scheme to which, or to whose authorised fund manager and depositary, Sections 5.1, 5.4 
and 5.6 of that Sourcebook apply), 

(b) includes a “recognised scheme” by virtue of section 270 or 272 of the Financial Services 
and Markets Act 2000, which would fall within paragraph (a) of this definition if it were 
an authorised fund, and 

(c) includes a sub-fund of an umbrella which the terms of the scheme identify as a 
sub-fund which would fall within paragraph (a) or (b) of this definition if it were itself an 
authorised fund or a recognised scheme. 


In this definition, expressions defined in the Glossary forming part of the Financial Services 
Authority Handbook have those defined meanings;]* 


“notice”, except in regulations 12(12) and 37(6)(a), means notice in writing; 
(“qualifying units in or shares of a non-UCITS retail scheme” means that— 


(a) the instrument constituting the scheme secures that redemption of the units or shares in 
question shall take place no less frequently than bi-monthly (see Rule 6.2.16(6) of the 
New Collective Investment Schemes Sourcebook omitting the words “Except where (7) 
applies, and”, read with Rule 6.3.4(1), whether or not those Rules apply to the scheme), 
and 

(b) a provision for suspension of dealings in exceptional conditions in accordance with 
Rule 7.2 of that Sourcebook (or any foreign procedure which is a direct foreign 
equivalent of that Rule) shall not be treated as a provision contrary to paragraph (a) of 
this definition;]* 


“recognised stock exchange” has the same meaning as in section 841 of the Taxes Act; 

“registered friendly society” has the meaning given by the Friendly Societies Act 1992 and 
includes any society that by virtue of section 96(2) of that Act is to be treated as a registered 
friendly society; 

“relevant authorised person” has the same meaning as in section 333A(12) of the Taxes Act; 

“relevant European institution” has the meaning given by section 326A(10) of the Taxes Act; 

“security”, means any loan stock or similar security of a company whether secured or 
unsecured; 

“subscriptions” has the meaning in section 12(1) of the Act (but excluding Inland Revenue 
contributions and income or gains arising from investments under the account); 

“tax” where neither income tax nor capital gains tax is specified means either of those taxes; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“year”, except in the expression “subscription year” in regulations 9, 21(5)(6) and 32(2)(d)(iv), 
means a year of assessment (within the meaning in section 832(1) of the Taxes Act, or 
section 288(1) of the 1992 Act, as the case may be); 

(c) “authorised fund” means— 


(i) an authorised unit trust, or 

(ii) an open-ended investment company with variable capital incorporated in the United 
Kingdom in the case of which an authorisation order made by the Financial Services 
Authority under regulation 14 of the Open-Ended Investment Companies Regulations 2001 
is in force; 


“authorised unit trust” means a unit trust scheme in the case of which an authorisation order 
made by the Financial Services Authority under section 243 of the Financial Services and 
Markets Act 2000 is in force; 

“the Collective Investment Schemes Sourcebook” means the sourcebook. of that name made 
by the Financial Services Authority under the Financial Services and Markets Act 2000; 
“depositary interest” means the rights of the person mentioned in paragraph (ii), under a 
certificate or other record (whether or not in the form of a document) acknowledging— 


(i) that a person holds relevant investments or evidence of the right to them; and 

(ii) that another person is entitled to rights in or in relation to those or identical relevant 
investments, including the right to receive such investments, or evidence of the right to 
them or the proceeds from such investments, from the person mentioned in paragraph (i), 
where “relevant investments” means investments which are exclusively qualifying invest- 
ments for an account falling within regulation 12(2)(a) to (i), and the rights mentioned in 
paragraph (11) are exclusively rights in or in relation to relevant investments; ” ! 


“fund of funds scheme” means— 


(i) an authorised fund which according to the terms of the oohabiiens is a fendi of funds 
scheme belonging to the category under that name established by the Financial Services 
Authority; and 2 Jacl mt 28 
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(ii) a part of an umbrella scheme which the terms of the scheme identify as a part that 
would belong to that category if it were itself an authorised fund; 


“money market scheme” means— 


(i) an authorised fund which according to terms of the scheme is a money market scheme 
belonging to the category under that name established by the Financial Services 
Authority; and 

(ii) a part of an umbrella scheme which the terms of the scheme identify as a part that 
would belong to that category if it were itself an authorised fund; 


“open-ended investment company”, except in sub-paragraph (a), has the meaning given by 
subsection (10) of section 468 of the Taxes Act as that subsection is added in relation to 
open-ended investment companies by regulation 10(4) of the 1997 Regulations, and 
“shares” in relation to an open-ended investment company, includes shares of any class and 
of any denomination of a given class and, in relation to a part of an umbrella company, 
means shares in the company which confer for the time being rights in that part; “securities 
scheme” means— 


(i) an authorised fund which according to the terms of the scheme is a securities scheme 
belonging to the category under that name established by the Financial Services 
Authority, and 

(ii) a part of an umbrella scheme which the terms of the scheme identify as a part which 
would belong to that category if it were itself an authorised fund; 


“the 1997 Regulations” means the Open-ended Investment Companies (Tax) Regula- 
tions 1997; “UCITS” means undertakings for collective investment in transferable securities 
within the meaning of Article 1 of Council Directive 85/611; “umbrella scheme” means an 
authorised fund which according to the terms of the scheme is an umbrella scheme 
belonging to the category under that name established by the Financial Services Authority, 
and 


(1) in the case of an authorised fund which is an authorised unit trust, references to a part 
of an umbrella scheme shall be construed in accordance with subsection (8) of sec- 
tion 468 of the Taxes Act, and, in relation to a part of an umbrella scheme, references to 
investments subject to the trusts of an authorised unit trust and to a unit holder shall be 
construed in accordance with subsection (9) of that section, and 

(ii) in the case of an authorised fund which is an open-ended investment company, 
references to a part of an umbrella scheme shall be construed in accordance with 
subsection (18) of section 468 of the Taxes Act as that subsection is added in relation to 
open-ended investment companies by regulation 10(4) of the 1997 Regulations, and, in 
relation to a part of an umbrella scheme, references to investments of the company shall 
be construed in accordance with subsection (12) of that section as so added; 


“unit holder”, except in relation to a part of an umbrella scheme, has the meaning given by 
subsection (6) of section 468 of the Taxes Act; 

“unit trust scheme” has the meaning given by subsection (6) of section 468 of the Taxes Act; 
“units”, in relation to an authorised unit trust, means the rights or interests (however 
described) of the unit holders in that unit trust and, in relation to a part of an umbrella 
scheme, means the rights or interests for the time being of the unit holders in that part; 
“warrant scheme” means— 


(i) an authorised fund which according to the terms of the scheme is a warrant scheme 
belonging to the category under that name established by the Financial Services 
Authority, and 

(ii) a part of an umbrella scheme which the terms of the scheme identify as a part that 
would belong to that category if it were itself an authorised fund. 


(2) The table below indexes other definitions in these Regulations: 


Term defined Regulation 
“the applicant” 5 

“the commencement date” 7(8) 
“description” of an account 4 

“the disqualifying circumstances” 16 

“first return period” 30(1) 
“fortnightly period” 30(1) 
“initial contribution” 7(1) 
“interim tax claim” 26(2) 
“local authority” 33(1) 
“looked after child” 33(1) 
“management agreement” 5 

“the named child” 5 and &(1) 
“qualifying circumstances” 14 
“qualifying investments for an account” 12 
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Term defined Regulation 
“registered contact” . 8(1)(d) 
“second return period” 30(1) 
“special contribution” 7(1) 
“subscription year” 9(2) 
“supplementary contribution” 7(5) 

the “termination event” 12(12) 
“the transfer instructions” 8(2)(A) 
“the internal transfer instructions” 8(2)(i) 


Amendments—!' In para (1)(b), definition of “Bank of England base rate” inserted by the Child Trust Funds (Amendment) 
Regulations, SI 2004/2676 regs 2, 3 with effect from 6 April 2005 (by virtue of SI 2004/3369). 

? In para (1)(4), definition of “credit union” inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2005/909 
regs 2, 3 with effect from 6 April 2005. 

> In para (1)(b), definition of “the Board” substituted; and definitions of “the New Collective Investment Schemes 
Sourcebook”, “non-UCITS retail scheme” and “qualifying units in or shares of a non-UCITS retail scheme” inserted; by 
the Child Trust Funds (Amendment No 3) Regulations, SI 2005/3349 regs 2, 3 with effect from 27 December 2005. 

4 In para (1)(b), definition of “building society bonus” inserted by the Child Trust Funds (Amendment No 3) Regulations, 
ST 2006/3195 regs 2, 3 with effect from 1 January 2007. 

> In para (1)(a), definitions inserted by the Child Trust Funds (Amendment) Regulations, SI 2009/475 regs 2, 3 with effect 
where the child benefit commencement date for the child (first day for which child benefit was paid in respect of the 
child) is on or after 6 April 2008. 


Vouchers 

3— (1) The voucher to be issued under section 5(1) of the Act shall contain the following 
particulars— 

(a) the full name of the child, 

(b) his date of birth, 

(c) his unique reference number, 

(d) the expiry date of the voucher, and 

(e) the amount of the initial contribution (see regulation 7(1)), and a statement that the 

voucher cannot be exchanged for money. 
(2) The voucher shall be sent to the person who is entitled to child benefit in respect of the child 
(or, in the case of a child who is an eligible child because of section 2(3) of the Act, to a 
responsible person in relation to the child) by post. 
(3) The expiry date ...! shall be whichever is the earlier of — 

(a) the date 12 months from the date of issue of the voucher, or 

(b) where the child is over 17 years of age, the date on which he will attain the age of 18 years. 


Amendments—! Words in para (3) revoked by the Child Trust Funds (Amendment) Regulations, SI 2006/199 regs 2, 3 with 
effect from 7 February 2006. 


Descriptions of accounts 
4— (1) An account may be of either of the following descriptions— 
Stakeholder account 
Where the account meets the characteristics and conditions in the Schedule to these e Regulations 
Non-stakeholder account 
Where any of those characteristics or conditions is not met. Bc SEES aH 
(2) Accounts opened by the Inland Revenue (see regulation 6) must be stakeholder accounts. 
Opening of account by responsible person or the child , 


5— (1) For the purposes of these Regulations, subject to [paragraphs (1A) and (2)]!, an account 
is opened for a child (“the named child”) with an account provider on the date the last of the 
following conditions is satisfied (in any order), where “the applicant” means—~ Ao 
(a) if the named child is 16 or over, the child; and BOS 
(b) in any other case, a responsible person in relation to the named child OBE 
Condition 1 nip, bial: {sien 
The applicant gives the voucher relating to the named child to the account provider {not later 
than 7 days after its expiry date [or, where the account provider has chosen to ‘open accounts 
without sight of the relevant voucher, the applicant gives the following information to the 
account provider: i CTIOBINE 1590! 
(a) the expiry date of the voucher, Bia Sofis : 
(b) the amount of the initial contribution as specified on the voucher, and © 'om 
(c) where the date of birth shown on the voucher differs from the actual date of birth of the 
child (see regulation 13(5)(c)), the date of birth shown on the voucher}’]'........ Qi AUB p” 


Condition 2 oO rL6 “Ie omizeval goitilsyp” 
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The applicant enters into an agreement with the account provider (the “management agree- 
ment”) for the management of the account (see regulation 8(1) and (2)), which includes the 
application and declaration required by regulation 13. 

Condition 3 


Where that application is not in writing the applicant has agreed, or is treated as having agreed, 
the contents of the copy of the declaration required by regulation 13(3). 


Condition 4 


(a) In any case where the management agreement is a distance contract, the agreement must 
be an initial service agreement for the purposes of the Distance Marketing Directive, and 
contain the instructions required by regulation 8(1)(f), and 
(b) in every case where there is any right to cancel (or automatic cancellation of) the 
management agreement, the period during which it may be exercised or occur has expired 
without that right being exercised or cancellation occurring. 


(1A) The application to open the account must be made, and Condition 2 satisfied, not later 
than the expiry date of the voucher.]! 


(2) An account must satisfy the requirements that— 


(a) no subscription to the account is accepted by the account provider until the account has 
been opened in accordance with paragraph (1); and 
(b) where the account is so opened before the appointed day, it shall not be treated as open for 
the purpose of accepting subscriptions until the appointed day. 

Amendments—' Words in para (1) substituted and inserted, and para (1A) inserted, by the Child Trust Funds (Amendment) 
Regulations, SI 2006/199 regs 2, 4 with effect from 7 February 2006. 

* Words in para (1), condition.1, inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2009/694 regs 2, 3 


with effect in relation to— 
(a) applications to open an account made before 6 April 2009 where the account has not been opened before that date; 


an 
(b) applications to open an account made on or after 6 April 2009 (SI 2009/694 reg 1(2)). 


Opening of account by Inland Revenue—( Revenue allocated accounts) 

6— (1) The Board shall apply to open an account for a child to whom section 6 of the Act 
applies, by forwarding to an account provider the particulars which would be required for a 
voucher (see regulation 3), but omitting paragraph (1)(d) of that regulation. 

(2) The account provider shall immediately open a stakeholder account in the name of the child, 
which shall have the same effect as if a responsible person for the child (or the child if aged 16 or 
over) had entered into the account provider’s standard management agreement for the stake- 
holder account in question, including the terms mentioned in Condition 2 of regulation 5(1) (but 
treating the reference to the application and declaration required by regulation 13 as a reference 
to the authorisation required by regulation 13(4)) and regulation 8(1)(/). 

(3) The Inland Revenue shall maintain (and update from time to time) a list of account providers 
who have agreed to accept Revenue allocated accounts under this regulation, in the order of the 
date of their agreement, and the account provider shall be selected in rotation from the current 
list. 

(4) Where the account provider offers two or more types of stakeholder account[— 


(a) the account provider shall select the type or types to be used for the purposes of this 
regulation (subject to sub-paragraph (4)), 
(b) any type selected must be offered to the general public at the time of opening a Revenue 
allocated account of that type, and 
(c). if more than one type has been selected, the account to be opened shall be chosen by the 
account provider in rotation between the selected types of accounts.’ 
(5) The Inland Revenue shall write to the person who is entitled to child benefit in respect of the 
child (or, in the case of a child who is an eligible child because of section 2(3) of the Act, to a 
responsible person in relation to the child) to inform them of the opening of the account and 
particulars of it.]! 
Amendments—! Para (5) inserted by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 4 with effect 


from 6 April 2005 (by virtue of SI 2004/3369). 
> Words in para (4) substituted by the Child Trust Funds (Amendment No 3) Regulations, SI 2005/3349 regs 2, 4 with effect 


from 27 December 2005. 


Government contributions 
7— (1) The amounts of the contribution for the purposes of section 8(1) of the Act are set out 
in paragraphs (2) to (4), (the amounts set out in paragraphs (2) and (4)(a) to be known as the 
‘initial contribution”, and the amounts set out in paragraphs (3) and (4)(b) as the “special 
contribution”). 
(2) Where the child is an eligible child on the appointed day by virtue of section 2(1)(a) of the 
Act (by reason of a child benefit award), and— 
(i)-was born after 31st August 2002 but before 6th April 2003, the amount is £277, 

(ii) was born between 6th April 2003 and Sth April 2004, the amount is £268, and 

(iii). was born between 6th April 2004 and the day preceding the appointed day, the amount 

is £256. ; 
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(3) Where the child is an eligible child on the appointed day by virtue of section 2(1)(b) of the 
Act (by reason of being a child in the care of a local authority at that date) and— 
(1) was born after 31st August 2002 but before 6th April 2003, the amount is £554, 
(11) was born between 6th April 2003 and Sth April 2004, the amount is £536, and 
(iii) was born between 6th April 2004 and the day preceding the appointed day, the amount 
SHED 
(4) Where the child [becomes an eligible child]' on or after the appointed day and— 


(a) is first an eligible child by virtue of section 2(1)(a) of the Act, the amount is £250, and 
(b) is first an eligible child by virtue of section 2(1)(b) of the Act, the amount is £500. 


(5) The amounts of the supplementary contribution for the purposes of section 9(2) of the Act 
(to be known as the “supplementary contribution”) are set out in paragraphs (6) and (7). 


(6) Where the child is an eligible child on the appointed day (and is a child to whom section 9 of 
the Act applies), the amount— 


(a) if the commencement date was after 31st August 2002 but before 6th April 2003, is £266, 
(b) if the commencement date was between 6th April 2003 and Sth April 2004, is £258, 
(c) if the commencement date was between 6th April 2004 and the appointed day, is £250. 


(7) Where the child becomes an eligible child after the appointed day (and is a child to whom 
section 9 of the Act applies), the amount is £250. 


(8) The “commencement date”, in relation to a child, means the first day for which child benefit 
was paid (under a decision mentioned in section 2(6) of the Act) in respect of the child, except 
that— 
(a) where entitlement to child benefit is wholly excluded by a directly applicable Community 
provision, it means the date on which that exclusion took effect, and 
(b) where the child was prevented from being an eligible child by virtue of section 2(5) of the 
Act, it means the date on which the child became an eligible child. 


[(9) The Inland Revenue shall, following final determination of entitlement to child tax credit, 

write to the person who is entitled to child benefit in respect of the child (or, in the case of a 

child who is an eligible child because of section 2(3) of the Act, to a responsible person in 

relation to the child) to inform them that the supplementary contribution is being paid into the 
child’s account.]! 

[(10) A further contribution under section 10 of the Act of £250 is due for any child where— 
(a) the commencement date (for child benefit: see paragraph (8)) in relation to that child is 
after Sth April 2005, and 
(b) income support or income-based jobseeker’s allowance was paid for that commencement 
date to a person whose applicable amount included an amount in respect of the child.]* 


[((10A) A further contribution under section 10 of the Act of £250 is due for any child if— 


(a) an account is held by the child, 

(b) the child was first an eligible child by virtue of section 2(1)(a) of the’ Act, 

(c) section 9 of the Act does not apply to the child, 

(d) a contribution is not, and has not been, due for the child under paragraph (10), 

(e) the child is an eligible child on the day identified under the provisions of paragraph (10B) 
or (10C) as the case may be, and 

(f) the condition in paragraph (10B) or (10C) is satisfied in relation to the child. 


(10B) The condition in this paragraph is that it has been determined in accordance with the 
provision made by and by virtue of sections 18 to 21 of the Tax Credits Act 2002— 
(a) that a person was, or persons were, entitled to child tax credit in respect of the child for 
any day falling— 
(i) after the commencement date, but 
(ii) not later than three months immediately preceding the expiry date of the voucher for 
the child (see regulation 3), and 
(b) that either the relevant income of the person or persons for the tax year in which that day 
fell does not exceed the income threshold or the person, or either of those persons, was 
entitled to a relevant social security benefit for that day, 


and that determination has not been overturned. 
(10C) The condition in this paragraph is that income support, or income-based jobseeker’s 
allowance, was paid for any day falling— 
(a) after the commencement date, but 
(b) not later than one month immediately preceding the expiry date of the voucher for the 
child (see regulation 3), 
to a person whose applicable amount included an amount in respect of the child. P 
[(11) On receipt of the further contribution [mentioned in paragraph (10) or (10A)P from the 


Inland Revenue the account provider must credit the account held by the child with the amount 
of the payment. |]? 8 pegs 


Amendments—! Words in para (4) substituted, and para (9) inserted, by the Child Trust Funds (Amendment) Regulations, 
SI 2004/2676 regs 2, 5 with effect from 6 April 2005 (by virtue of SI 2004/3369). 
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> Paras (10), (11) inserted by the Child Trust Funds (Amendment) Regulations, SI 2005/383 regs 2, 3 with effect from 
6 April 2005. 

* Paras (10A)-(10C), and words in para (11), inserted, by the Child Trust Funds (Amendment) Regulations, SI 2009/475 
regs 2, 4 with effect where the child benefit commencement date for the child (first day for which child benefit was paid in 
respect of the child) is on or after 6 April 2008. 


Age 7 payments 
{7A— (1) A further contribution under section 10 of the Act is due for any child who is an 
eligible child on his or her seventh birthday, in accordance with paragraphs (2) to (5). 
(2) Where the child is an eligible child on his or her seventh birthday by virtue of — 
(a) section 2(1)(b) of the Act (child benefit entitlement excluded by reason of being a child in 
care on that date), or 
(b) section 2(1)(a) of the Act (child benefit entitlement), but is also a looked after child or 
looked after and accommodated child within the meanings of those expressions in regula- 
tion 33, on that date, 
the amount is £500. 
(3) Where the child is an eligible child on his or her seventh birthday by virtue of section 2(1)(a) 
of the Act (by reason of a person being entitled to child benefit in respect of the child on that 
date) and does not fall within the terms of paragraph (2), the amount is £250 and, if the 
condition in paragraph (4) or (5) is satisfied in relation to the child, the further amount of £250. 
(4) The condition in this paragraph is that it has been determined in accordance with the 
provision made by and by virtue of sections 18 to 21 of the Tax Credits Act 2002— 
(a) that a person was, or persons were, entitled to child tax credit in respect of the child for 
any date (“the CTC date”) falling within the same tax year as the child’s seventh birthday, and 
(b) that either the relevant income of the person or persons for the tax year in which the CTC 
date fell does not exceed the income threshold or the person, or either of those persons, was 
entitled to a relevant social security benefit for the CTC date, 
and that determination has not been overturned. 
(5S) The condition in this paragraph is that income support, or income-based jobseeker’s 
allowance, was paid for any date falling within the same tax year as the child’s seventh birthday 
to a person whose applicable amount included an amount in respect of the child. 
(6) On receipt of the further contribution from Her Majesty’s Revenue and Customs the account 
provider must credit the account held by the child with the amount of the payment.]! 


Amendments—! This regulation inserted by the Child Trust Funds (Amendment) Regulations, SI 2009/475 regs 2, 5 with 
effect from 6 April 2009. 


PART 2 
OTHER REQUIREMENTS TO BE SATISFIED IN RELATION 
TO ACCOUNTS 


General requirements for accounts 
8— (1) An account must satisfy the requirements that— 
(a) it is the account for a single child (“the named child”); 
(b) the named child is or has been an eligible child; 
(c) no child may hold more than one account; 
(d) at any time— 
(i) where the named child is under 16, only a single responsible person in relation to the 
named child, or 
(ii) where the named child is 16 or over, only the child, (“the registered contact”) may give 
instructions to the account provider with respect to its management; 
(e) the account must at all times be managed in accordance with these Regulations by an 
account provider and, subject to regulation 6(2), under terms agreed and recorded in a 
management agreement made between the account provider and the registered contact (on 
behalf of the named child where appropriate); and 
(f) the management agreement must include instructions to the provider as to the manner in 
which Inland Revenue contributions and any subscriptions made are to be invested under the 
account. 
(2) Apart from other requirements of these Regulations the terms so agreed shall include the 
conditions that— 
(a) the account investments shall be in the beneficial ownership of the named child; 
(b) the title to all account investments, except those falling within regulation 12(2)(k), (J) or 
(m), shall be vested in the account provider or his nominee, subject to sub-paragraph (f); 
(c) where a share certificate or other document evidencing title to an account investment is 
issued, it shall be held by the account provider or as he may direct, subject to sub-paragraph 


(d) in relation to qualifying investments falling within regulation 12(2)(a), (b) and (f) to (/), 
the account provider shall, if the registered contact so elects (and subject to any charge for the 
arrangement), arrange for the registered contact to receive a copy of the annual report and 
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accounts issued to investors by every company, unit trust, open-ended investment company or 
other entity in which account investments are held; 

(e) in relation to qualifying investments falling within regulation 12(2)(a), (b) and (/) to (/), 
the account provider shall, if the registered contact so elects (subject to any charge for the 
arrangement, and to any provisions made under any enactment), be under an obligation to 
arrange for the registered contact to be able— 


(i) to attend any meetings of investors in companies, unit trusts, open-ended investment 
companies and other entities in which account investments are held, 
(ii) to vote, and 
(iii) to receive, in addition to the documents referred to in sub-paragraph (d), any other 
information issued to investors in such companies, unit trusts, open-ended investment 
companies and other entities; 
(f) if and so long as a person falling within regulation 14(2)(d)(iv) acts as account provider of 
an account, and the account investments include a policy of life insurance— 
(i) the title to all such policies shall be vested in the registered contact, and 
(ii) where a policy document or other document evidencing title to such policies of life 
insurance is issued, it shall be held by the registered contact; 


(g) the account provider shall satisfy himself that any person to whom he delegates any of his 
functions or responsibilities under the management agreement is competent to carry out those 
functions or responsibilities; j 
(h) on the instructions of the registered contact (“the transfer instructions”) and within such 
time as is stipulated by the registered contact in the transfer instructions, the whole of an 
account, with all rights and obligations of the parties to it, shall be transferred free of expense 
(except any incidental expenses) to another account provider subject to and in accordance 
with regulation 21; 
{(ha) where the account is or has been transferred to the account provider by a transfer under 
regulation 21, that no charges or expenses are due in respect of that transfer, except in 
accordance with sub-paragraph (h);]' 
(i) where the account provider offers accounts of another description or type, on the 
instructions of the registered contact (“the internal transfer instructions”) and within such 
time as is stipulated by the registered contact in the internal transfer instructions, the account 
shall become (free of expense, except any incidental expenses) an account of that other 
description or type (any necessary change in the investments being made accordingly); and 
(j) the account provider shall notify the registered contact if by reason of any failure to 
satisfy the provisions of these Regulations an account is or will become no longer exempt 
from tax by virtue of regulation 24. 
(3) Where the transfer instructions or internal transfer instructions, or any new management 
agreement entered into by the registered contact with the account provider (or a new account 
provider) under regulation 8(1)(e), is a distance contract, the transfer or internal transfer shall 
only take effect once those contracts satisfy Condition 4 in regulation 5(1). 
(4) The time stipulated in transfer instructions or internal transfer instructions shall be subject to 
any reasonable business period (not exceeding 30 days) of the account provider required for the 
practical implementation of the instructions. 
(5) In this regulation, “incidental expenses” means stamp duty and other dealing costs of 
disposing of or acquiring investments. 


Amendments—' Para (2)(ha) inserted by the Child Trust Funds (Amendment) Regulations, SI 2009/2676 regs 2, 6 with 
effect from 6 April 2005 (by virtue of SI 2004/3369). 


Annual limit on subscriptions 
9— (1) Any person (including the child) may make subscriptions to a child’s Bs subject to 
paragraphs (2) and (3). 
(2) Subscriptions to an account made during any subscription year, that i is—<sh aM 


(a) the period beginning with the day on which the account is opened (or if opened before the 
appointed day, opened for the purpose of accepting subscriptions under ucgnbition 5(2)(5)), 
and ending immediately before the child’s next birthday, and 

(b) any succeeding period of twelve months, shall not in aggregate bs the et fi £1,200. 


(3) Where the aggregate of subscriptions in any year falls short of £1,200 or is nil, there shall be 


no addition to the amount for any succeeding year. poi 116 mort t6q / 
tad} eiouibs 
Statements for an account = 
10— (1) The account provider must issue a statement for the account— Iso} “i 
3c) mt bolesy 4 5 


(a) annually, and : . 
(b) where an account ts transferred to another account provider under regullation 21, as sat the 
transfer date. bth 
tint 
(2) The statement date in the case of an annual statement must be— cocsitabeen a ty) 


(a) any date not more than [61]! days before or after the named child iene, = ons 
(b) not more than 12 months from the previous statement date = 
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(3) The statement shall be sent— 


(a) where the named child is the registered contact, to the child, 
(b) where a responsible person is the registered contact, to the named child care of the 
registered contact, 
(c) where the Official Solicitor or Accountant of Court has been appointed under sec- 
tion 3(10) of the Act, to the Official Solicitor or Accountant of Court, on behalf of the child, 
and 
(d) in any other case, to the named child, within 30 days of the statement date. 

(4) Statements shall include the following information— 


(a) the full name of the child; 
(b) his address; 
(c) his date of birth; 
(d) his unique reference number; 
(e) the description of the account (see regulation 4); 
~ (f) the name of the registered contact (if any); 
(g) the statement date; 
(h) the total market value of the investments under the account at the previous statement date 
(where the account provider held the account at the named child’s previous birthday); 
(i) the amount of any Government contributions [(see regulation 7) received by the account 
provider]', during the period between— 


(i) the previous statement date referred to in paragraph (1)(a) or (b), or the opening of the 
account (whichever is the later), and 
(ii) the statement date; 
(j) the aggregate amount of subscriptions (if any) received during the period in sub- 
paragraph (i); 
(k) the total amount of deductions (including management charges) made during the period 
in sub-paragraph (i); 
' (J) the total market value of the investments under the account at the statement date; 
(m) the number or amount, description and market value of each of the investments under 
the account at the statement date; 
(n) the basis used in calculating the market value of each investment under the account 
(together with a statement of any change from a basis used in the previous statement); and 
(0) the exchange rate used where any investment is, or is denominated in, a currency other 
than sterling. 
(5) As an alternative to the information in paragraph (4)(k), the statement may include, in 
relation to any management charges or other incidental expenses deducted from the account 
during the period in paragraph (4)(i)— 
(a) the rate, expressed as an annual percentage rate, at which, and the period in relation to 
which, such deductions were made, or 
(b) where such deductions were made in relation to different periods at different rates— 
(i) each rate, expressed as an annual percentage rate, at which those deductions were 
made; and 
(ii) the period in relation to which they were made at that rate.]! 


Amendments—! Figure in para (2)(a) and words in para (4)(i) substituted, and para (5) inserted, by the Child Trust Funds 
(Amendment) Regulations, SI 2004/2676 regs 2, 7 with effect from 6 April 2005 (by virtue of SI 2004/3369). 


General investment rules 


11— (1) All transactions by way of purchase by an account provider of investments under an 
account shall be made— 


(a) in the case of an authorised fund which is a dual priced unit trust, at the manager’s price 
for the sale of the relevant class of units within the meaning of, and complying with the 
requirements of, rule 15.4.4 of the Collective Investment Schemes Sourcebook; 

(b) in the case of an authorised fund which is a single priced unit trust or an open-ended 
investment company, at the price of a unit or share within the meaning of, and complying with 
the requirements of, rule 4.3.11 of the Collective Investment Schemes Sourcebook; and 

(c) in the case of all other account investments, at the price for which those investments might 
reasonably be expected to be purchased in the open market. 


(2) In paragraph (1)— 
“a dual priced unit trust” means an authorised unit trust in respect of which the manager 
ives different prices for buying and selling units at the same time; ' 
‘a single priced unit trust” means an authorised unit trust in respect of which the manager 
gives the same price for buying and selling units at the same time. 


(3) All other transactions by way of sale or otherwise by an account provider in investments 
under an account shall be made at the price for which those investments might reasonably be 
expected to be sold or otherwise transacted, as the case may be, in the open market. 


(4) Investments, or rights in respect of investments, may not at any time— 
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(a) be purchased or made otherwise than out of cash which an account provider holds under 
an account at that time; or 


(i) the named child, or 
(ii) the spouse [or civil partner]’ of the named child, so as to become account investments 
under the account. 


(5) Subject to paragraph (6), contributions, subscriptions and any other cash held by an account 
provider under an account shall be held only in sterling and be deposited in an account with a 
deposit-taker [(including for this purpose a credit union)]', or a deposit account or a share 
account with a building society, which is designated as a CTF account for the purposes of these 
Regulations only. 


(6) An account provider who is a European institution, a relevant authorised person or an 

assurance undertaking may hold an account investor’s cash subscription and other cash held 

under an account in the currency of the EEA State in which he has his principal place of 

business and may deposit such cash in an account, which is designated as mentioned in 

paragraph (5), with any person authorised under the law of that State to accept deposits. 

Amendments—! Words in para (5) inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2005/909 regs 2, 4 
with effect from 6 April 2005. 


? Words in para (4)(b)(ii) inserted by the Civil Partnership Act 2004 (Tax Credits, etc) (Consequential Amendments) Order, 
SI 2005/2919 art 15 with effect from 5 December 2005. 


Qualifying investments for an account 


12— (1) This regulation specifies the kind of investments (“qualifying investments for an 
account”) which may be purchased, made or held under an account. 


2) Qualifying investments for an account to which paragraph (1) refers are— 


(a) shares, not being shares in an investment trust, issued by a company wherever incorpo- 
rated and officially listed on a recognised stock exchange (see paragraph G)s 
(b) securities— 


(1) issued by a company wherever incorporated, 

(11) which satisfy at least one of the conditions specified in paragraph (5), and 
(iii) in the case of securities of an investment trust, purchased or acquired by the account 
provider in circumstances where the investment trust satisfies the condition specified in 
paragraph (6); 


(c) gilt-edged securities; 

(d) any securities issued by or on behalf of a government of any EEA State; 

(e) any securities which, in relation to a security mentioned in sub-paragraph (d), would be a 
strip of that security if “strip” had the same meaning as in section 47 of the Finance Act 1942, 
with the omission of the words “issued under the National Loans Act 1968”; 

(f) shares in an investment trust, listed in the Official List of the Stock Exchange (see 
paragraph (3)), in circumstances where the trust satisfies the condition specified in. para- 
graph (6); 

(g) units in, or shares of, a securities scheme, warrant scheme or fund of funds scheme; 

(A) units in, or shares of, a money market scheme; 

(i) units in, or shares of, a UCITS; 

(j) a depositary interest; 

(k) cash deposited in a deposit account with a building society, or a person falling within 
section 840A(1)(b) of the Taxes Act [(including for this purpose a credit union)}? or a relevant 
European institution, subject to paragraph (8); 

(/) cash deposited in a share account with a building society, subject to paragraph (8); 

(m) policies of life insurance which satisfy the conditions specified in paragraphs (9) and (10); 
(n) any securities issued under the National Loans Act 1968— 


(i) for the purpose of or in connection with raising money under the anspides of the 
Director of Savings within the meaning of section 11(1)(a) of the National Debs Act 1972, 
and 
(ii) other than national savings certificates, premium savings bonds, national savings 
stamps and national savings gift tokens, aS 


which, according to the terms and conditions subject to which they are issued and purchased, 
are expressly permitted to be held under an account. rit ete 


[(0) arrangements falling within section 47 of the Finance Act 2005 (alternative finance 
arrangements) under which the person referred to in that section as re is a financial 
institution;]? 

[(p) arrangements falling within section 49 of that Act;]? acu ros 

{((q) qualifying units in or shares of a non-UCITS retail scheme? OOK 0 


©) An investment in shares fulfils the condition as to official listing‘ in paragraph ea) or “) 
11— ruesval 
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(a) in pursuance of a public offer, the account provider applies for the allotment or allocation 
to him of shares in a company or investment trust which are due to be admitted to such listing 
within 30 days of the allocation or allotment, and which, when admitted to such listing, would 
be qualifying investments for an account, and 
(b) the shares are not allotted or allocated to the account provider in the circumstances 
specified in paragraph (4). 

(4) The circumstances specified in this paragraph are where— 


(@) the allotment or allocation of the shares was connected with the allotment or allocation 
(@) 1s 
(i) shares in the company or investment trust of a different class, or 
(ii) rights to shares in the company or investment trust of a different class, or 
(iii) shares or rights to shares in another company or investment trust, or 
(iv) units in or shares in, or rights to units in or shares in, an authorised fund or a part of 
an umbrella scheme, or 
) (v) securities or rights to securities of the company or investment trust, or of another 
company or investment trust, to the account provider, the registered contact or any other 
person; and 


(>) the terms on which the first-mentioned shares in this paragraph were offered were 
significantly more favourable to the account provider or the named child than they would have 
been if their allotment or allocation had not been connected as described in sub-paragraph 
(a). 

(5) The conditions specified in this paragraph are— 
(a) that the shares in’ the company issuing the securities are listed on the official list of a 
recognised stock exchange; 
(b) that the securities are so listed; 
(c) that the company issuing the securities is a 75 per cent. subsidiary of a company whose 
shares are so listed. 


(6) The condition specified in this paragraph is that the investment trust has no eligible rental 
income, in its most recent accounting period to end before the date on which the shares in, or 
securities of, the investment trust first become investments under the account, provided that the 
shares or securities shall cease to be qualifying investments for an account if the investment trust 
has any eligible rental income, in subsequent accounting periods, during which the shares or 
securities are held. 


(7) In paragraph (4)(a), “company” means any body corporate having a share capital. 


(8) A deposit account or share account which is a qualifying investment for an account falling 
within paragraph (2)(k) or (/) must not be connected with any other investment, held by the 
named child or any other person, and for this purpose such an account is connected with an 
investment if— 
(a) either was opened or acquired with reference to the other, or with a view to enabling the 
other to be opened or acquired on particular terms, or with a view to facilitating the opening 
or acquisition of the other on particular terms, and 
(b) the terms on which the account was opened would have been significantly less favourable 
to the holder if the investment had not been acquired. 


(9) The conditions specified in this paragraph are that— 


(a) the insurance is on the life of the named child only; 
(b) the terms and conditions of the policy provide— 
(i) that the policy may only be owned or held as a qualifying investment for an account 

which satisfies the provisions of these Regulations; 
(ii) that the policy shall automatically terminate if it comes to the notice of the account 
provider, in any manner, that the event specified in paragraph (11) has occurred in relation 
to the policy; 
(iii) for an express prohibition of any payment of the proceeds from the termination of the 
policy or a partial surrender of the rights conferred by the policy, to the named child (while 
he is still a child) [except in accordance with regulation 18A (terminal illness)]'; and 
(iv) that the policy, the rights conferred by the policy and any share or interest in the policy 
or rights respectively, shall not be capable of assignment or (in Scotland) assignation, other 
than that they may be vested in the named child’s personal representatives, and that the title 
to the policy may be transferred to a new account provider subject to and in accordance 
with regulations 8(2)(/) and 21; 

(c) the policy evidences or secures a contract of insurance which— 


(i) falls within paragraph | or 3 of Part 2 of Schedule 1 to the Financial Services and 
Markets Act 2000 (Regulated Activities) Order 2001, or 
(ii) would fall within either of those paragraphs if the insurer were a company with 
permission under Part 4 of the Financial Services and Markets Act 2000 to effect or carry 
out contracts of insurance; 
(d) the policy is not— 
(i) a contract to pay an annuity on human life, 
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(ii) a personal portfolio bond within the meaning given by regulation 2(1) of the Personal 
Portfolio Bonds (Tax) Regulations 1999, or 

(iii) a contract, the effecting and carrying out of which constitutes “pension business” 
within the meaning given by section 431B(1) of the Taxes Act; and 


(e) after the first payment in respect of a premium in relation to the policy has been made, 
there is no contractual obligation on any person to make any other such payment. 


(10) The condition specified in this paragraph is that no sum may at any time, at or after the 
making of the insurance, be lent to or at the direction of the named child or registered contact 
by or by arrangement with the insurer for the time being responsible for the obligations under 
the policy. 
(11) The event specified in this paragraph is that— 
(a) there has been a breach of any of the conditions in paragraph (9) or (10), or any of those 
conditions was not satisfied at the date on which the insurance was made; and 
(b) the breach or non-compliance cannot be remedied in accordance with regulation 23, or (in 
any other case), has not been remedied within a reasonable time. 


(12) Where the event specified in paragraph (11) occurs in relation to a policy, the policy shall 
nevertheless be treated, for the purposes of these Regulations, excepting paragraphs (9)(b)(ii) 
and (11), and regulations 37(6) and 38, as if it had satisfied the conditions in paragraphs (9) and 
(10) during the period— 
(a) commencing at the time when that specified event occurred, and 
(b) ending immediately before— 
(i) the end of the final year in relation to the policy, within the meaning in section 546(4) 
of the Taxes Act, or 
(ii) the time at which that specified event came to the notice of the account provider, 
whichever first occurs (the “termination event”). 
Amendments—! Words in para (9)(b)(i1i) inserted by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 
8 with effect from 6 April 2005 (by virtue of SI 2004/3369). 
? Words in para (2)(k) inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2005/909 regs 2, 5 with effect 
from 6 April 2005. 


3 Paras (2)(0)-(q) inserted by the Child Trust Funds (Amendment No 3) Regulations, SI 2005/3349 regs 2, 5 with effect from 
27 December 2005. 


Conditions for application by responsible person or the child to open an account (and changes to 
an account) 


13— (1) An application by a responsible person in relation to a child or the child if 16 or over, as 
the case may be, (“the applicant”) to open an account for the child with an account provider 
must be made to the account provider in a statement which must satisfy the conditions specified 
in paragraphs (2) to (6). 
(2) An application must specify the description of account applied for. 
(3) An application must incorporate a declaration by the applicant that he— 

(a) is aged 16 years of age or over, 

(b) is— 

(i) (where the child is under 16) a responsible person in relation to the named child (that 
is, that he has parental responsibility [or, in Scotland, parental responsibilities]! in relation 
to the child), or 
(ii) the child if 16 or over, and 


(c) is to be the registered contact for the account; and where the application is not in writing, 
must authorise the account provider to record the terms of the declaration ‘in a written 
declaration made on behalf of the applicant. 


(4) The applicant must authorise the account provider (on behalf of the named child where 

appropriate)— 
(a) to hold the child’s Inland Revenue contributions, subscriptions, account investments, 
interest, dividends and any other rights or proceeds in respect of those investments and cash, 
and 
(b) to make on his behalf any claims to relief from tax in respect of Ae investments, and 
the authority must continue until a further application and declaration is made in BgePypance 
with paragraph (10). . oot YS 

(5) An application must contain— \ rating 
(a) the applicant’s full name, Ww novaly 
(b) his address, including postcode, 10 2sonabive yaile 
(c) the named child’s full name [and date of birth]', 


(d) his address, including postcode, and old ai) oo er Avajsnital 

(e) the child’s unique reference number on the voucher. ; blusow (ii 
(6) There may be only one declaration and authorisation under paragraphs ( Q) to (5) in force for 
an account at any time. Zit 1o atgsiigos duc 
(7) Except in the case— tan. 2gablog web ds) 


(a) of the death or incapacity of the registered contact, sq Of Jowwnod BN) 
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(b) where the registered contact cannot be contacted, 

(c) of the bringing to an end of a Court order, under which he is a responsible person for the 
named child, 

(d) of the named child attaining the age of 16 years, 

©) her the Official Solicitor or Accountant of Court is appointed under section 3(10) of 
the Act, or 

(f) where a Court so orders, any change in the identity of the registered contact shall require 
confirmation by the current registered contact that his declaration and authorisation under 
paragraphs (3)(c) and (4) is cancelled. 


(8) An account provider must decline to accept an application if he has reason to believe that— 


(a) the voucher has expired, or is not or might not be genuine, or 
(b) the applicant has given untrue information in his application. 


(9) Where the application is not in writing, the account provider shall make the written 
declaration referred to in paragraph (3), and notify the applicant of its contents, and such 
)declaration shall take effect from the date on which the applicant agrees the contents (subject to 
any corrections), and if he neither agrees or disagrees with the contents within 30 days, he shall 
be treated as having agreed them. 


(10) Where— 


(a) there is a change in the identity of the registered contact, the new registered contact, or 
(b) an account has been opened by the Inland Revenue under regulation 6 (Revenue allocated 
accounts) and a responsible person in relation to the child (or the child, if 16 or over) 
subsequently applies to the account provider to be the registered contact for the account, he, 
shall make the application and declaration required by paragraphs (3) to (5). 


[((11) Where the new registered contact is the Official Solicitor or the Accountant of Court, he 

shall make the declaration and authorisation required by paragraphs (3)(c) and (4) [and shall be 

treated as a party to the existing management agreement for the account in question]?.]! 

Amendments—! Words in paras (3), (5) inserted, and para (11) inserted, by the Child Trust Funds (Amendment) 
Regulations, SI 2004/2676 regs 2, 9 with effect from 6 April 2005 (by virtue of SI 2004/3369). 


? Words in para (11) inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2004/3382 regs 2, 3 with effect 
from 6 April 2005. 


Account provider — qualifications and Board's approval 


14— (1) This regulation specifies the circumstances (“qualifying circumstances”) in which a 
person may be approved by the Board as an account provider. 


(2) The qualifying circumstances are the following— 


(a) the person must make an application to the Board for approval in a form specified by the 
Board: 
(b) the person must undertake with the Board— 
(i) to either offer stakeholder accounts to the general public (whether or not accounts of 
another description are offered), or to fulfil the requirements in paragraph (3), 

(ii) to accept vouchers from any responsible person or the child if 16 or over (subject to 

[paragraph (iia) and]? regulation 13(8)), 
[(iia) in the case of a credit union, to accept vouchers from any responsible person or the 
child if 16 or over, if the child to which the voucher relates is a member, or fulfils or is 
treated as fulfilling a qualification for admission to membership, of the credit union 
(subject to regulation 13(8)),]? 

(iii) where the person accepts Revenue allocated accounts, to allow instructions for their 
management to be made or given by post (whether or not other methods are allowed), 

(iv) to publicise (and up-date where appropriate) statements of the minimum amount 
which may be subscribed to an account on a single occasion, and the permitted means of 
payment of subscriptions, 

(v) to inform persons proposing to make subscriptions to an account (other than the 
named child) that the subscription is a gift to the child, 

(vi) to publicise (and up-date where appropriate) statements of the extent to which social, 
environmental or ethical decisions are taken into account in selecting, retaining or realising 
investments, 

(vii) that a child’s unique reference number shall only be used for the purposes of the 
child’s account (and of fulfilling the requirements of these Regulations with regard to that 
account), and 9] se: 
(viii) that whether there is an initial contribution or special contribution to an account, 
whether there is a supplementary contribution to the account, and whether the account is a 
Revenue allocated account is information held for the purposes mentioned in para- 
graph (vii) only, and shall not be used for other purposes (including marketing other 
products); >» é iy 

(c) the person must demonstrate to the satisfaction of the Board that the person can correctly 

operate the procedures in regulation 30; , ’ 

(d) an account provider must be— Ii ) 
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(i) an authorised person within the meaning of section 31(1)(a) or (c) of, or Schedule 5 to, 
the Financial Services and Markets Act 2000, who has permission to carry on one or more 
of the activities specified in Articles 14, 21, 25, 37, 40, 45, 51, 53 and (in so far as it applies 
to any of those activities) 64 of the Financial Services and Markets Act 2000 (Regulated 
Activities) Order 2001, but excluding any person falling within paragraph (iv) below; 
[[Gia)P in the case of a credit union, an authorised person within the meaning of 
section 31(1)(a) of the Financial Services and Markets Act 2000, who has permission to 
carry on one or more of the activities specified in Article 5 of the Financial Services and 
Markets Act 2000 (Regulated Activities) Order 2001;]* 

(ii) a European institution which carries on one or more of those activities; 

(iii) a building society, a person falling within section 840A(1)(5) of the Taxes Act or a 
relevant European institution; or 
(iv) an insurance company within the meaning given by section 431(2) of the Taxes Act, an 
incorporated friendly society or a registered friendly society, or any other assurance 
undertaking; 
(e) an account provider must not be prevented from acting as such by any requirement 
imposed under section 43 of the Financial Services and Markets Act 2000, or by any 
prohibition imposed by or under any rules made by the Financial Services Authority under 
that Act; and 
(f) an account provider who— 


(i) is a European institution or a relevant authorised person and who does not have a 
branch or business establishment in the United Kingdom, or has such a branch or business 
establishment but does not intend to carry out all his functions as an account provider at 
that branch or business establishment, or 
(ii) falls within the expression “any other assurance undertaking” in sub-paragraph (d)(iv), 


must fulfil one of the three requirements specified in regulation 15. 


(3) The requirements in this paragraph are that the person provides to any potential applicant 
for a child trust fund ([before commencement of completion of]! any application under 
regulation 13)— 


(a) a statement that a stakeholder account is available from a named alternative account 
provider who offers it on the terms in paragraph (2)(4)(i) (omitting the words from “, or to” to 
the end); 

(b) a detailed description of that stakeholder account; and 

(c) sufficient information (according to the method of communication used, and including 
documentation where appropriate) to put the potential applicant in the position to make an 
application to that alternative account provider, complying with regulation 13. 


(4) The terms of the Board’s approval may include conditions designed to ensure that the 

provisions of these Regulations are satisfied. 

Amendments—! Words in para (3) substituted by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 10 
with effect from 6 April 2005 (by virtue of SI 2004/3369). 

? Words in para (2)(6)(i) inserted, and paras (2)(b)(ii) and (2)(d)(ia) inserted, by the Child Trust Funds (Amendment No 2) 
Regulations, SI 2005/909 regs 2, 6-8 with effect from 6 April 2005. 


3 Para (2)(d)(iia) numbered as such by the Child Trust Funds (Amendment No 3) Regulations, ST 2005/3349 regs 2, 6 with 
effect from 27 December 2005. 


Account provider—appointment of tax representative 
15— (1) This regulation specifies the requirements mentioned in regulation 14(2)(/). 
(2) The first requirement specified in this regulation is that— 
(a) a person who falls within subsection (5) of section 333A of the Taxes Act is for the time 
being appointed by the account provider to be responsible for securing the discharge of the 
duties prescribed by paragraph (5) which fall to be discharged by the account provider, and 
(b) his identity and the fact of his appointment have been notified to the Board by the 
account provider. 
(3) The second requirement specified in this regulation is that there are for the time being other 
arrangements with the Board for a person other than the account provider to secure the 
discharge of such duties. 
(4) The third requirement specified in this regulation is that there are {Ge the time being other 
arrangements with the Board designed to secure the discharge of such duties. fry 
(5) The duties prescribed by this paragraph are those that fall to be discharged oy an aeount 
provider under these Regulations. 
(6) The appointment of a person in pursuance of the first requirement shall be treated as 
terminated in circumstances where— 
(a) the Board have reason to believe that the person concerned— 
(i) has failed to secure the discharge of any of the duties prescribed by paragraph @), or 
(ii) does not have adequate resources to discharge those duties, and | 
(b) the Board have notified the account provider and that person that they propose 0 treat 
his appointment as having terminated with effect from the date specified in the notice. > 
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(7) Where, in accordance with the first requirement, a person is at any time responsible for 
securing the discharge of duties, the person concerned— 
(a) shall be entitled to act on the account provider’s behalf for any of the purposes of the 
provisions relating to the duties; 
(b) shall secure (where appropriate by acting on the account provider’s behalf) the account 
provider's compliance with and discharge of the duties; and 
(c) shall be personally liable in respect of any failure of the account provider to comply with 
or discharge any such duty as if the duties imposed on the account provider were imposed 
jointly and severally on the account provider and the person concerned. 


Account provider—withdrawal by Board of approval 
16— (1) This regulation specifies the circumstances (“the disqualifying circumstances”) in which 
the Board may by notice withdraw their approval of a person as an account provider in relation 
to an account. 
(2) The disqualifying circumstances are that the Board have reason to believe— 
(a) that any provision of the Act or these Regulations, or any term of an undertaking given in 
accordance with regulation 14(2)(b) or condition under regulation 14(4), is not or at any time 
has not been satisfied, either in respect of an account managed by the account provider or 
otherwise; or 
(b) that a person to whom they have given approval to act as an account provider is not 
qualified so to act. 
(3) The notice to which paragraph (1) refers shall specify— 
(a) the date from which the Board’s approval is withdrawn; and 
(6) the disqualifying circumstances. 


Account provider—appeal against non-approval or withdrawal of Board’s approval 
17 A person who has been notified of a decision by the Board not to approve that person as an 
account provider, or an account provider to whom notice of withdrawal of approval has been 
given under regulation 16, may appeal against the decision by notice given to the Board within 
30 days after the date of the notification or notice. 


Permitted withdrawals from an account 
18 Withdrawals from an account before the date on which the named child attains the age of 18 
years may only be made— 
(a) by the account provider, to settle any management charges and other incidental expenses, 
which are due by or under the management agreement, or 
[(ab) in accordance with regulation 18A, or]! 
(b) where the account provider is satisfied that the named child has died under that age. 


Amendments—! Para (ab) inserted by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 11 with effect 
from 6 April 2005 (by virtue of SI 2004/3369). 


[Permitted withdrawals from an account where the child is terminally ill 
18A— (1) A person with parental responsibility (or, in Scotland, parental responsibilities) for the 
named child (including a local authority, but excluding a person under 16), or the named child if 
16 or over, may make a claim to the Board, for withdrawals from an account to be permitted in 
accordance with this regulation. 
(2) The claim shall be— 
(a) made in a manner prescribed by the Board, which shall include the giving of any consent 
necessary for the verification or consideration of the claim, and 
(b) accepted in either of the following cases: 
Case 1 
The child has been, or is, accepted by the Department for Work and Pensions as falling 
within section 72(5) of the Social Security Contributions and Benefits Act 1992 (special 
rules for terminally ill person’s entitlement to care component of disability living allow- 
ance). 
Case 2 
Evidence that the named child is terminally ill has been supplied to the satisfaction of the 
Board. 
(3) The Board shall issue a letter to the claimant authorising withdrawals from the account 
under this regulation, and shall also notify the account provider. 
(4) Once a claim has been accepted, withdrawals may be made by the registered contact (on 
behalf of the named child, where he is not the child) at any time— 
(a) provided that, immediately following any withdrawal, a balance sufficient to keep the 
account open is maintained in the account, and 
(b) excepting any transfer of a policy of life insurance (as opposed to the proceeds from such 
a policy). 
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(5) Where account investments are withdrawn in a form other than sterling currency, regula- 
tion 36(1)(b) shall apply (with any necessary modifications) to any such investment immediately 
before it is withdrawn. 


(6) In this regulation, “terminally ill” has the meaning in section 66(2)(a) of the Social Security 
Contributions and Benefits Act 1992.]! 


Amendments—! Paragraph 18A inserted by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 12 with 
effect from’6 April 2005 (by virtue of SI 2004/3369). 


Account provider ceasing to act (or ceasing to accept Revenue allocated accounts) 


19— (1) A person shall give notice to the Board and to the registered contact of the account 
which he manages (or, if there is no registered contact, the named child) of his intention to cease 
to act as the account provider not less than 30 days before he so ceases so that his obligations to 
the Board under the account can be conveniently discharged at or about the time he ceases so to 
act, and the notice to the registered contact or the named child shall inform him of the right to 
transfer the account under regulation 21, and of his rights under regulation 20(3). 


(2) A person shall also give notice to the Board of his intention to cease to. accept further 
Revenue allocated accounts under regulation 6, not less than 30 days before he so ceases. 


Account provider ceasing to qualify 
20— (1) A person shall cease to qualify as an account provider and shall notify the Board within 
30 days of the relevant event in sub-paragraphs (a) to (f), of that relevant event, where— 


(a) the person no longer fulfils the conditions of regulation 14; 

(b) in the case of an individual, he becomes bankrupt, or the subject of a bankruptcy 
restrictions order or an interim bankruptcy restrictions order or, in Scotland, his estate is 
sequestrated; 

(c) he makes any arrangement or composition with his creditors generally; 

(d) in the case of a company, a resolution has been passed or a petition has been presented to 
wind it up; 

(e) in the case of a building society, a person falling within section 840A(1)() of the Taxes 
Act or a relevant European institution— 


(i) it ceases to be a building society or to fall within section 840A(1)(b) of the Taxes Act or 

to be a relevant European institution, as the case may be; 

(ii) its directors have made a proposal under Part | of the Insolvency Act 1986 for a 

composition in satisfaction of its debts or a scheme of arrangement of its affairs; or 

(iii) a receiver or manager of its property has been appointed; or 
(f) in the case of a European institution, a relevant authorised person or an assurance 
undertaking which falls within regulation 14(2)(d)(iv), action corresponding to any described 
in sub-paragraph (6) to (e) has been taken by or in relation to the institution, person or 
undertaking under the law of an EEA State. 


(2) On giving the notice referred to in paragraph (1), the person shall also notify the registered 
contact (or, if there is no registered contact, the named child) of the right to transfer the account 
under regulation 21, and the notice shall inform the recipient of the rights under paragraph (3). 


(3) Where a registered contact— 


(a) receives a notice under paragraph (2), or regulation 19(1), and 
(b) within 30 days of the sending of the notice, transfers the account to another account 
provider pursuant to regulation 21, 


the period between the transferor ceasing to act or qualify as an account provider, and the 
transfer to the transferee, shall be ignored in determining whether the account has at all times 
been managed by an account provider. 


Transfer of accounts to other account providers 
21— (1) Where— 

(a) arrangements are made by a registered contact to transfer the whole of the investments 
under an account from one account provider (“the transferor”) to another account provider 
(“the transferee”), or 

(b) the whole of the investments under an account are so transferred in consequence of an 
account provider (“the transferor”) ceasing to act or to qualify as an account Siege the 
transfer shall be treated as a transfer of the account. oo 


(2) The account and its description under regulation 4 shall not be affected fe the fuses of 
these Regulations by reason of the transfer, save that, where the registered contact specifies in 
accordance with paragraph (3)(a) an account of a different description, the acgnunt. shall, on the 
transfer, become an account of that other description. 


rity « 
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(3) The registered contact shall make— wt cr ry ref isin onl? 
(a) the application required by regulation 13(2) (acidified as.if the neareag hepa for” were 
replaced with “[following the transfer]'”), and iO InvOWE 
(b) the application and declaration required by regulation 13(3) to reve qenaesanao( A) 


to the transferee. {notoq-s 


10673 Child Trust Funds Regulations 2004 2004/1450 reg 22 


[((3A) Where a registered contact applies in accordance with paragraph (3) to a potential 
transferee for a transfer under this regulation, specifying a stakeholder account offered by the 
transferee, the transferee shall not decline to accept that application (or the transfer in 
consequence of it) except where— 


(a) the transferee has reason to believe that the registered contact has given untrue informa- 
tion in his application; 

(5) the transferee demonstrates to the satisfaction of the Board that acceptance of transfers, 
or a class of transfers, during a particular period would jeopardise his ability to prevent any of 
the matters mentioned in regulation 16(2)(a); or 

(c) the transferor does not give the transferee the notice in accordance with paragraph (4).]! 


(4) The transferor shall on the date of the transfer give the transferee a notice containing the 
information specified in paragraph (5) and the declaration specified in paragraph (6). 
(5) The information specified in this paragraph is— 
(a) as regards the named child— 
(i) his full name, 
(ii) his date of birth, 
(iii) his unique reference number; 
(b) as regards the account— 


(1) the description of the account, 

(11) the date of the transfer, 
(iii) the total amount subscribed to the account during the period from the beginning of 
the subscription year in which the transfer takes place to the date of the transfer, 
(iv) any amount which has been claimed from the Board under regulations 26, 27 or 30 and 
which has not been paid at the date of the transfer; 


(c) the full name and address, including postcode, of the registered contact who has made the 
transfer arrangements. 


(6) The declaration specified in this paragraph is a declaration by the transferor that— 


(a) he has fulfilled all his obligations to the named child, the Board or otherwise, which are 
imposed by these Regulations; 

(b) he has transferred to the transferee or his nominee all the account investments and that, 
where registration of any such transfer is required, he has taken the necessary steps to ensure 
that those account investments can be registered in the name of the transferee or nominee; 
(c) he will forward any further payment received in respect of those account investments to 
the transferee, on receipt of the payment, and 

(d) the information contained in the notice is correct. 


Amendments—! Words in para (3)(a) substituted, and para (3A) inserted, by the Child Trust Funds (Amendment) 
Regulations, SI 2004/2676 regs 2, 13 with effect from 6 April 2005 (by virtue of ST 2004/3369). 


Recoupment of Inland Revenue contributions to void accounts (and other accounts) 
22— (1) Where— 
(a) the named child has never been an eligible child (see regulation 8(1)(5)), or 
(b) there is a breach of regulation 8(1)(c) in relation to an account, the account is void, and 
the persons mentioned in paragraph (3) shall account to the Inland Revenue for Inland 
Revenue contributions paid in respect of the account, together with income and gains which 
have arisen in consequence of the crediting of any of those payments to the account. 
(2) Where— 
(a) the condition in section 9(5) of the Act [or regulation 7(10B) or 7A(4)}* was satisfied in 
relation to a child, but the determination under sections 18 to 21 of the Tax Credits Act 2002 
has been overturned, or 
(b) the condition in section 9(8) of the Act was satisfied in relation to a child, but it has 
subsequently been determined that payment of the relevant benefit or tax credit mentioned in 
that subsection should not have been made, or that the applicable amount or tax credit should 
not have included an amount or credit in respect of the child, [or 
(c) the requirements of regulation 7(10) were[, or the condition in regulation 7(10C) or 7A(5) 
was,]* satisfied in relation to a child, but it has subsequently been determined that payment of 
the relevant benefit mentioned in [the relevant provision]? should not have been made, or that 
the applicable amount should not have included an amount in respect of that child,]! 
the persons mentioned in paragraph (3) shall account to the Inland Revenue for any supplemen- 
tary contribution[, or further contribution, as the case may be,]' paid in respect of the account, 
together with income and gains which have arisen in consequence of the crediting of any such 
payment to the account. 
(3) The persons mentioned in paragraphs (1) and (2) are— 
(a) the account provider (to the extent that he has assets in his possession or control), 
(b) the registered contact, 
(c) the named child, and 
(d) any person in whom the Inland Revenue contributions, income or gains, or any property 
directly or indirectly representing any of them, is vested (whether beneficially or otherwise) 
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and they shall be jointly and severally liable. 


(4) Where a person accountable under this regulation is notified by the Inland Revenue that an 

amount is due from him under it, that amount shall be treated for the purposes of Part 6 of the 

Management Act (collection and recovery) as if it were tax charged in an assessment on that 

person, and due and payable. 

Amendments—" Para (2)(c) and words in para (2) inserted by the Child Trust Funds (Amendment) Regulations, SI 2005/383 
tegs 2, 4 with effect from 6 April 2005. 


? In para (2)(a) words inserted, and in para (2)(c) words inserted and substituted, by the Child Trust Funds (Amendment) 
Regulations, SI 2009/475 regs 2, 6 with effect from 6 April 2009. 


“Repair” of invalid accounts 


23— (1) Except in the case of a breach of regulation 8(1)(b) or (c) (where no repair of an 
account is possible), it is an overriding requirement to be satisfied in relation to an account that 
the account provider and registered contact, as the case may be, take any steps necessary to 
remedy any breach of these Regulations. 


(2) Where a breach is remedied as mentioned in paragraph (1), the account shall, to the extent of 
that breach, be treated as having been a valid account at all times, except for determining 
whether there has been a breach of these Regulations for the purposes of section 20 of the Act 
(penalties). . 


PART 3 
TAX AND ADMINISTRATION OF ACCOUNTS 


Exemption from tax of account income and gains 


24 Subject to compliance with these Regulations (and in particular regulation 9)— 


(a) no tax shall be chargeable on the account provider or his nominee, or on the named child 
or registered contact (on his behalf)— 
(i) in respect of interest, dividends, distributions or gains in respect of account invest- 
ments [(excluding any building society bonus)|’, 
[(ia) in respect of alternative finance return or profit share return paid by a financial 
institution (within the meanings in Chapter 5 of Part 2 of the Finance Act 2005);]! 
[(ib) in respect of a payment under a building society bonus scheme, so far as the payment 
is calculated by reference to account investments (and if paid directly by the society into the 
account, the payment shall not count towards the subscription limit in regulation 9);]? 
(ii) on any annual profits or gains treated by section 714(2) of the Taxes Act as having been 
received by any of them in respect of account investments, 
(iii) on an offshore income gain to which a disposal made by any of them of an account 
investment gives rise, which is treated by section 761(1) of the Taxes Act as constituting 
profits or gains, 
(iv) on a profit realised by any of them from the discount on a relevant discounted security 
within the meaning of Schedule 13 to the Finance Act 1996, which is held as an account 
investment, or 
(v) in respect of gains treated by section 541 of the Taxes Act as arising in connection with 
a policy of life insurance which is an account investment; 


(b) losses accruing on any disposal of account investments shall be disregarded for the 
purposes of capital gains tax; 

[(ba) any gain or loss accruing on and attributable to a payment within paragraph (ib) of 
sub- -paragraph (a) shall not be a chargeable gain or allowable loss for capital gains tax 
purposes;}? 

(c) section 349B(4) of the Taxes Act shall apply with the following modifications. 


(i) for references to a plan manager, substitute references to an account provider, 

(11) for references to a plan, substitute references to an account, and 
(iii) for the reference to [Chapter 3 of Part 6 of ITTOIA 2005]!, substitute a reference to the 
Act; 


(d) a corresponding deficiency occurring at the end of the final year, within the meaning of 
section 549(1) of the Taxes Act, so far as it relates to a policy of life insurance which is an 
account investment, shall not be allowable as a deduction from the total’ income of the named 
child; a 
(e) relief in respect of tax shall be given in the manner and to the pare provided by these 
Regulations; and 
(f) income arising from account investments shall not be regarded as income for any income 
tax purposes (including [section 629 of ITTOIA 2005]'). 

Amendments—! Para (a)(ia) inserted; and words in paras (c)(iii), (f) substituted; by the Child Trust fame Pitchers 
No 3) Regulations, SI 2005/3349 regs 2, 7 with effect from 27 December 2005. 


2 Words in para (a)(i), and paras (a)(ib) and (ba), inserted, by the Child Trust Funds (Amendment No 3) Hpuions 
SI 2006/3195 regs 2, 4, 5 with effect from | January 2007. 10 
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Tax liabilities and reliefs—account provider to act on behalf of the named child 
25— (1) An account provider may under these Regulations make tax claims, conduct appeals 
and agree on behalf of the named child (or of the registered contact in respect of the child) 
liabilities for and reliefs from tax in respect of an account. 


(2) Tax claims shall be made to the Board in accordance with the provisions of regulations 26 
and 27. 


(3) Where any relief or exemption from tax previously given in respect of an account has by 
virtue of these Regulations become excessive, in computing the relief due on any claim there 
shall be deducted (so that amounts equal to that excess are set-off or repaid to the Board, as the 
case may be) notwithstanding that those amounts have been invested, any other amount of tax 
due to the Board by the account provider in respect of any tax liability in respect of account 
investments under an account including (but without prejudice to the making of an assessment 
under that Schedule) any amount falling due in respect of a liability under paragraph 3 or 4 of 
Schedule 23A to the Taxes Act. 


Repayments in respect of tax to account provider—interim tax claims 


26— (1) Notwithstanding the provisions of any other enactment, the Board shall not be under 
an obligation to make any repayment in respect of tax under these Regulations earlier than the 
end of the month following the month in which the claim for the repayment is received. 


(2) A claim for repayment in respect of tax which is not an annual claim (“interim tax claim”) 
may be made only for a period of a month (or a number of months not exceeding six) beginning 
on the 6th day of the month and ending on the Sth day of the relevant following month. 


(3) No claim for repayment may be made for the month ending Sth October or any subsequent 
month in a year until the annual claim due under regulation 27(2) in respect of an account for 
the preceding year has been duly made by the account provider and received by the Board. 


(4) Where, on the occasion of a claim, there is due to the Board an amount in respect of tax, that 
amount shall be recoverable by the Board in the same manner as tax charged by an assessment 
on the account provider which has become final and conclusive. 

(5) This regulation and regulation 27 shall not apply to any repayment in respect of tax on 
account investments falling within regulation 12(2)(m) (life insurance), or on distributions and 
other rights or proceeds in respect of those investments. 


Repayments in respect of tax to account provider—annual tax claims 


27— (1) An annual tax claim is a claim for repayment in respect of tax for a year and may not be 
made at any time more than six years after the end of the year. 
(2) Where the account provider— 
(a) has made at least one interim tax claim during a year, or 
(b) wishes to reclaim tax, or there is due to the Board an amount in respect of tax, following 
the end of the year, 
the account provider shall within six months after the end of the year make an annual tax claim 
to establish the total of tax repayments due under an account for that year. 
(3) Where the aggregate of the repayments in respect of interim tax claims for the year shown by 
an annual tax claim exceeds the amount of tax repayable for the year shown on the claim, the 
account provider shall repay the amount of the excess to the Board with the claim. 
(4) If an account provider fails to make the annual tax claim required under paragraph (2)(a) 
within the time limited, the Board may issue a notice to the account provider showing the 
aggregate of payments in respect of the interim tax claims for the year, and stating that the 
Board are not satisfied that the amount due to the account provider for that year exceeds the 
lower amount stated in the notice. 
(5) If an annual tax claim is not delivered to the Board within 14 days after the issue of a notice 
under paragraph (4) the amount of the difference between the aggregate and the lower amount 
stated in the notice shall immediately become recoverable by the Board in the same manner as 
tax charged by an assessment on the account provider which has become final and conclusive. 
(6) Where an annual tax claim has been made and the account provider subsequently discovers 
that an error or mistake has been made in the claim the account provider may make a 
supplementary annual claim within the time allowed in paragraph (1). 


Account provider's tax claims—supplementary provisions 
28— (1) Section 42 of the Management Act shall not apply to tax claims under these 
Regulations. 
(2) No appeal shall lie from the Board’s decision on an interim tax claim. 
(3) An appeal ...! from the Board’s decision on an annual tax claim ...! shall be brought by 
giving notice to the Board within 30 days of receipt of notice of the decision. 


(4) No payment or repayment made or other thing done on or in relation to an interim tax claim 
or a notice under regulation 27(4) shall prejudice the decision on an annual tax claim. 
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(5) The provisions contained in Part 5 of the Management Act (appeals.and other proceedings) 
shall apply to an appeal under paragraph (3) above [and, on an appeal that is notified to the 
tribunal, the tribunal]! may vary the decision appealed against whether or not the variation is to 
the advantage of the appellant. 


(6) All such assessments, payments and repayments shall be made as necessary to give effect to 
the Board’s decision on an annual tax claim or to any variation of that decision on appeal. 


(7) Claims under these Regulations shall be in such form and contain such particulars as the 
Board prescribe and, subject to regulation 32(1), shall be signed by the account provider, and 
forms prescribed for annual claims may require a report to be given by a person qualified for 
appointment as auditor of a company. 

Amendments—! In para (3), words “shall be to the Special Commissioners” and “, and the appeal” revoked, and in para (5), 


words substituted for words “, and on appeal the Special Commissioners”, by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 127 with effect from 1 April 2009 


Assessments for withdrawing relief and recovering tax 
29— (1) Where— 

(a) any relief or exemption from tax given in respect of income or gains under an account is 
found not to be due or to be excessive, or 

(b) the full amount of tax in respect of the income or gains under an account has not 
otherwise been fully accounted for and paid to the Board on behalf of the named child, an 
assessment to tax may be made by the Board in the amount or further amount which in their 
opinion ought to be charged. 


(2) An assessment to which paragraph (1) refers may be made on the account provider or on the 
registered contact (in respect of the child where the child is under the age of 16). 


(3) If the assessment is made to recover tax in respect of income under an account it shall be 
made under Case VI of Schedule D, 


(4) Sections 72 and 73 of the Management Act shall be modified in relation to accounts, so 
that— 
(a) references to a parent or guardian include a reference to the registered contact for an 
account held by the named child, and 
(b) references to an incapacitated person, in relation to Scotland, are to a person under the 
age of 16 years. 


Fortnightly claim and financial returns 
30— (1) In this regulation— 
“fortnightly period” means a period— 


(a) beginning on the Ist, and ending on the 15th, day of a calendar month, or 
(6) beginning on the 16th, and ending on the last, day of a calendar month; 


“first return period”, in relation to account providers approved with effect from a date 
between Ist January 2005 and 28th February 2005, means the period beginning on the date on 
which the approval takes effect and ending on 28th February 2005; 

“second return period”, in relation to account providers approved with effect from a date 
between Ist January 2005 and 31st March 2005, means the period beginning on the later of 
Ist March 2005 andthe date on which the approval takes effect, and ending on 31st March 
2005; 

“initial return period”, in relation to account providers approved later, means the period— 
(a) beginning on the date on which the approval takes effect, or the ‘appointed day 
(whichever is the later), and 
(b) ending simultaneously with the end of the current fortnightly period. ads 


(2) The following provisions of this regulation apply to an account provider i in elation to— 
(a) that provider’s first, second or initial return period, and 


(b) each succeeding fortnightly period (other than succeeding a first return period), during 
which, or during any part of which, he acted as an account provider. 


(3) Within— 


(a) ten days of the end of a provider’s first return period (if any), and _ 

(b) five days of the end of any other period mentioned in paragraph (2), the account provider 
shall deliver by means of electronic communications to the Board, a return for that period, in 
a form specified by the Board. 


(4) The return shall include a declaration of the information in paragraph (5), and a claim as 
mentioned in paragraph (6) (in each case, stated separately for each apeouals pauotias tae named 
child’s unique reference number and date of birth). UBS USSG 

(5) The information is that, during that period— NOt ssqqs 


(a) the account provider has opened an account in accordance with regulation PAM act 
(b) the account provider has EROS a Revenue. mllocned account in acvordance with 
regulation 6; rgo1 Toba 99H 610 


10677 Child Trust Funds Regulations 2004 2004/1450 reg 32 


(c) an account has been transferred to the account provider in accordance with regulation 21, 
and is held with the account provider at the end of the period; or 
(d) an account has been closed, due to the named child dying under the age of 18 (and the 
date of death). 

(6) The claim is— 
(a) where paragraph (5)(a) or (5) applies, a claim for the initial contribution or special 
contribution due to the account in accordance with regulation 7(1) to (4); ...! 
(b) where the Inland Revenue have informed the account provider that section 9 of the Act 
applies to the named child, a claim for the supplementary contribution due to the account in 
accordance with regulation 7(5) to (7)[; and 
(c) where the Inland Revenue have informed the account provider that [a further contribution 
is due for]* the named child [in accordance with regulation 7(10) or (10A) or regulation 7A]}, 
a claim for the further contribution due to the account in accordance with [the relevant 
provision?.]! 

(7) Paragraphs (5)(a) and (5) and (6)(a) and (4) shall apply notwithstanding any transfer of the 

account to another account provider under regulation 21, before the end of the period in 

question. 

Amendments—! Word in para (6)(a) revoked, and para (6)(c) and word preceding inserted, by the Child Trust Funds 
(Amendment) Regulations, SI 2005/383 regs 2, 5 with effect from 6 April 2005. 

? Words in para (5)(a) revoked by the Child Trust Funds (Amendment) Regulations, SI 2006/199 regs 2, 5 with effect from 
7 February 2006. 


* In para (6)(c) words inserted and substituted, by the Child Trust Funds (Amendment) Regulations, ST 2009/475 regs 2, 7 
with effect from 6 April 2009. 


Records to be kept by account provider 

31— (1) An account provider shall at all times keep sufficient records in respect of an account to 
enable the requirements of these Regulations to be satisfied. 
(2) In particular, an account provider shall produce (when required to do so by an officer of the 
Board) any— 

(a) application made under regulation 13(1) or (10), 

(b) voucher given to him, 

(c) annual statement issued by him, and 

(d) transfer notice given to him under regulation 21(4), 
or electronic copies, within the period of 3 years from when it was made, issued or given 
(notwithstanding any transfer of the account under regulation 21). 


Returns of information by account provider 
32— (1) An account provider shall within 60 days after the end of each year in which he acts as 
an account provider, and after ceasing to act or to qualify as an account provider, deliver by 
means of electronic communications to the Board a return for that year, or for the part of that 
year in which he so acted or qualified, in a form specified by the Board, which contains the 
information specified in paragraph (2). 
(2) The information specified in this paragraph is information relating to each account in respect 
of which he acted as account provider, in the year or the part of the year for which the return is 
made, other than accounts transferred to another account provider under regulation 21 in that 
year or part of a year, as to— 
(a) as regards the named child— 
(i) si) 24 
(iii) his unique reference number; 
(b). as regards each such account— 
(i) whether or not the account is a stakeholder account, 
(ii) whether or not there is a registered contact for the account, 
(iii) the aggregate market value of the account investments held under the account, subject 
to paragraph (3), the value of each account investment being determined either as at Sth 
April in that year, or any other valuation date not falling earlier than Sth October in that 
ear, and 
cn the total amount of cash subscribed to the account, in the subscription year ending 
during the year or the part of the year for which the return is made. 
(3) The reference in paragraph (2)(b)(iil) to market value shall be construed— 
(a) in the case of policies of life insurance, as a reference to their surrender value, and 
(b) as referring to separate values for— 
(i) cash falling within regulation 12(2)(k) or (/), and 
(il) policies of life insurance and all other account investments. 
(4) No claim for repayment, or repayment, may be made under regulations 26 and 27 until the 
returns which have become due under this regulation have been duly made by the account 
provider and received by the Board. shy 


Amendments—! Para (2)(a)(i), (ii) revoked by the Child Trust Funds (Amendment No 2) Regulations, SI 2005/909 regs 2, 9 
with effect from 6 April 2005. 
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Information about “looked after children” from Local Authorities 
33— (1) In this regulation— 

“local authority” includes an authority within the meaning of the Children (Northern Ireland) 

Order 1995; 

“looked after and accommodated child”, in Scotland, means a child who is— 
(a) both looked after, and provided with or placed in accommodation, by a local authority 
within the meaning of those expressions in Part 2 of the Children (Scotland) Act 1995, or 
(b) accommodated by a local authority under section 22 of that Act, 


and related expressions shall be construed accordingly; 
“looked after child” — 


(a) in England and Wales, has the meaning in section 22(1) of the Children Act 1989, 
extended to include a child accommodated by a local authority under section 17 of that 
Act, and 

(b) in Northern Ireland, means a child accommodated under Part 4 of the Children 
(Northern Ireland) Order 1995, 

and related expressions shall be construed accordingly; 


“return period” means a period— 


(a) beginning on the day immediately succeeding the appointed day, and ending one month 
after the appointed day, and 
(b) each succeeding period of one month. 


(2) Within one month of the appointed day, every local authority shall deliver by means of 
electronic communications to the Board, a return in a form specified by the Board, which 
contains the information in paragraph (3) for every child who was— 


(a) looked after (in Scotland, looked after and accommodated) by the authority on the 
appointed day, and 
(b) born after 31st August 2002, or a return stating that there were no such children. 


(3) The information in this paragraph is a statement (prepared separately for each child) of— 


(a) the name of the local authority, 
(b) its address, 
(c) the unique identifier for the local authority, 
(d) the name of the local authority officer responsible for the return, 
(e) the child’s full name, sex and date of birth, 
[(ea) the full name and address of the child’s mother, if known (or failing that, the same 
information for the child’s father, if known), unless the local authority considers the child’s 
situation to be particularly sensitive;]* 
(f) the Home Office reference number, if any, of the child, and 
(g) either— 
(i) the full name and address of an individual who has parental responsibility (in 
Scotland, parental responsibilities) in relation to the child, or 
(ii) if paragraph (7) is considered inappropriate, a correspondence address for the child. 


(4) Within [ten]? days of the end of each return period, every local authority shall deliver by 
means of electronic communications to the Board a return for that period in a form specified by 
the Board, covering every child— 


(a) born after 31st August 2002, and 

(6) who during that period has become a child looked after (in Scotland, looked after and 
accommodated) by that authority, for the first time since the appointed day, or a “i ag stating 
that there were no such children. 


(5) After 31st August 2009, the return in paragraph (4) shall in addition cover every child who 
was looked after (in Scotland, looked after and accommodated) on his 7th birthday. 


(©) The return in paragraph (4) shall consist of a statement (prepared separately for each child) 
(0) —— 
(a) the information in paragraph (3), 
(b) the date on which the child first became a child looked after (in Scotland, looked after and 
accommodated) by that authority, 
(c) where the child has also died during that period, the name and address of his personal 
representatives|, Pans 


and where sub-paragraph (c) applies, the local authority shall also send a copy of the death 
certificate (or other documentary evidence of death) to the Board by post.]! 


[(7) As an alternative to delivering the return required by paragraph (2) by means an electronic 
communications, the local authority may (until this paragraph is revoked) send the return to the 
Board by registered post.]! 
[(8) Regulations 34 and 35 shall apply to local authorities, as if, in those. regulations, ae 

(a) “relevant person” there were substituted “local authority”; and I 1 


(b) references to an account or account investments there were substituted daha to 
returns, forms or children mentioned in this regulation and regulation 33A, ros dtiw 
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so far as the Board may reasonably require information to be provided or records to be made 

available for the purposes of this regulation and regulation 33A.]? 

Amendments—! Words in para (6) inserted, and para (7) inserted, by the Child Trust Funds (Amendment) Regulations, 
SI 2004/2676 regs 2, 14 with effect from 6 April 2005 (by virtue of SI 2004/3369). 

? ib inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2004/3382 regs 2, 4 with effect from 6 April 


* Para (3)(ea) inserted, and word in para (4) substituted, by the Child Trust Funds (Amendment No 2) Regulations, 
SI 2006/2684 regs 2-4, with effect from 31 October 2006. 


[The Official Solicitor or Accountant of Court to be the person who has the authority to manage 
an account 
33A— (1) Every local authority shall be under a duty to— 
(a) identify any child born after 31st August 2002 and under 16, who falls within the 
circumstances specified in paragraph (2) and, for each such child, 
(b) deliver a form (as part of the return required by regulation 33(2) or (4), as the case may 
be) in accordance with paragraph (3)(a). 
(2) The circumstances specified are where— 
(a) the child is looked after (in Scotland, looked after and accommodated) by the local 
authority, and 
(b) at least one of the following conditions is satisfied. 
Condition 1 
There is no person, or no person other than the local authority, who has parental responsibility 
(in Scotland, parental responsibilities) for the child. 
Condition 2 
It is part of the care plan for the child that— 
(a) the child will live indefinitely away from home (or his former home), and 
(6) the child will not have face to face contact with any parent having parental responsibility 
(in Scotland, parental responsibilities) for the child. 
Condition 3 
An order has been made under section 34(4) of the Children Act 1989 or Article 53(4) of the 
Children (Northern Ireland) Order 1995, authorising the local authority to refuse to allow 
contact between the child and any person with parental responsibility (or, in Scotland, a 
supervision requirement made with a condition regulating contact under section 70(5)(b) of the 
Children (Scotland) Act 1995 that the child shall have no contact with a person with parental 
responsibilities), and there is no other individual with parental responsibility (in Scotland, 
parental responsibilities) for the child to act as registered contact. 
Condition 4 
The Court of Protection has— 
(a) appointed a [deputy]* for a person with parental responsibility for the child, or 
[(b) determined that such a person lacks capacity within the meaning of the Mental Capacity 
Act 2005 (c 9) to manage the child’s property and affairs]?, 
and there is no other individual with parental responsibility for the child to act as registered 
contact. 
In Scotland, in this Condition for— 
(a) “Court of Protection” substitute “Sheriff”, 
(b) “[deputy]-” substitute “guardian appointed under section 58 of the Adults with Incapacity 
(Scotland) Act 2000”, 
(c) the reference to a [person lacking capacity]}’, substitute “incapable for the purposes of the 
Adults with Incapacity (Scotland) Act 2000,” and 
(d) “parental responsibility” substitute “parental responsibilities”. 


Condition 5 
The child has been lost or abandoned, and there is no prospect for the foreseeable future of 
reunification of the child with a parent having parental responsibility (in Scotland, parental 
responsibilities) for the child. 
In this Condition, “lost or abandoned” — 

(a) in England and Wales, has the meaning in section 20(1)(b) of the Children Act 1989; 

(b) in Northern Ireland, has the meaning in Article 21(1)(6) of the Children (Northern 

Ireland) Order 1995; and 

(c) in Scotland, has the meaning in section 25(1)(b) of the Children (Scotland) Act 1995. 
[Condition 6 
In England and Wales, an adoption agency or local authority has been authorised to place the 
child for adoption under section 19, or by a placement order under section 21, of the Adoption 
and Children Act 2002, or in Northern Ireland, an Order has been made under Article 17 or 18 
of the Adoption (Northern Ireland) Order 1987 to free the child for adoption.}’ 


(3) Where— ; 
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(a) the local authority (by a means authorised by regulation 33) delivers to the Board a form 
specified by the Board, giving particulars of the child and of the circumstances specified in 
paragraph (2) relevant to the child, and ; 
(hb) the Board (subject to checking and if necessary correcting the contents of the form) 
delivers it to the Official Solicitor (where the child is in England and Wales or Northern 
Ireland) or the Accountant of Court (where the child is in Scotland), 
the Official Solicitor or Accountant of Court, as the case may be, shall be the person who has 
the authority to manage the child’s account for the purposes of section 3(6)(b) of the Act. 
(4) The Official Solicitor or Accountant of Court shall cease to be the person who has the 
authority to manage the child’s account (and shall be discharged from the duties of registered 
contact) where— 
(a) the child attains the age of 16, 
(b) in any case where the child is under 16 and still looked after (in Scotland, looked after and 
accommodated) by a local authority 

(i) the local authority confirms to the Official Solicitor or Accountant of Court that there 
is a named responsible person in relation to the child, who is able to be the registered 
contact for the child’s account, and that none of the Conditions in paragraph (2) applies, 
and 
(ii) the Official Solicitor or Accountant of Court cancels his declaration and authorisation 
in accordance with regulation 13(7) and is replaced as registered contact by that responsible 
person, in accordance with regulation 13(10), or 

(c) in any case where the child is under 16 and is not looked after (in Scotland, looked after 
and accommodated) by a local authority— 

(i) a responsible person for the child provides evidence to the satisfaction of the Official 
Solicitor or Accountant of Court, as the case may be, that he has parental responsibility for 
the child, and 
(ii) the Official Solicitor or Accountant of Court cancels his declaration and authorisation 
in accordance with regulation 13(7) and is replaced as registered contact by that responsible 
person, in accordance with regulation 13(10). 

(5) A local authority shall, for the purposes of paragraph (4), confirm to the Official Solicitor or 
Accountant of Court, as the case may be— 


(a) whether the child is still looked after (in Scotland, looked after and accommodated) by the 
authority, and 

(b) the identity of the person or persons who had parental responsibility for the child at the 
date when he ceased to be looked after (in Scotland, looked after and accommodated) by the 
authority (or, at the option of the authority, any later date). 


(6) Expressions defined in regulation 33 shall bear the same meanings in this regulation.]! 


Amendments—' Regulation 33A inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2004/3382 regs 2, 5 
with effect from 6 April 2005. 

2 In para (2), Condition 6 inserted by the Child Trust Funds (Amendment No 2) Regulations, SI 2006/2684 regs 2, 5, with 
effect from 31 October 2006. 

* In para (2), in condition 4, word in sub-para (a) and whole of sub-para (b) substituted, and in the modifications of 
condition 4 for Scotland words in sub-paras (hb), (c) substituted by the Mental Capacity Act 2005 (Transitional and 
Consequential Provisions) Order, SI 2007/1898 art 6, Sch 1 para 33 with effect from 1 October 2007. . 


Information to be provided to the Board 


34 The Board may by notice require any relevant person to furnish them, within such time (not 
being less than 14 days) as may be provided in the notice, such information about any account or 
about any account investment (including copies of or extracts from any ai ae or rather? records) 
as they may reasonably require for the purposes of these Regulations. 

Inspection of records by officer of the Board : 
35— (1) The Board may by notice require any relevant person, within such time (ei being less 
than 14 days) as may be provided in the notice, to make available for inspection at a place within 
the United Kingdom by an officer of the Board authorised for that purpose all documents 
(including books and other records) in his possession or under his control relating to any 
account or to any account investment. 5 sat 40k eontidic: 


(2) Where records are maintained by computer the person required to make n available for 
inspection shall provide the officer making the inspection with all the facilities A ceca for 


obtaining information from them. 
baplatl ai wer 


Pet ; byry 
Capital gains tax—adaptation of enactments ley d a 2 7 (3) 
36— (1) For the purposes of capital gains tax— i s Peele 


(a) any assets held by a named child as account investments shall be re d as el | by the 
child in a separate capacity from that in which he holds any” oth her a ‘the same 
description; and o4 VOR nolan pio’ D (ls 
(b) the named child shall be treated as having bane all the account sr and g 
reacquired them in his personal capacity, for a consideration. to 


immediately before he attains the age of 18 years (and ceases to be achild). _ (E) 
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(2) Sections 127 to 131 of the 1992 Act shall not apply in relation to qualifying investments 
falling within any of sub-paragraphs (a), (b), and (f) to (i) of regulation 12(2) which are held 
under an account if there is by virtue of any allotment for payment as is mentioned in 
section 126(2) of that Act a reorganisation affecting those assets. 


Administration of tax in relation to accounts—supplementary 


37— (1) Nothing in these Regulations shall be taken to prejudice any powers conferred or duties 
imposed by or under any enactment in relation to the making of returns of income or gains, or 
for the recovery of tax, penalties or interest by means of an assessment or otherwise. 
(2) Notwithstanding the provisions of these Regulations an account provider shall not be 
released from obligations under these Regulations in relation to an account except under 
conditions agreed in writing with and notified to that person by the Board. 
(3) The provisions contained in the Management Act shall apply to any assessment under these 
Regulations as if it were an assessment to tax for the year in which, apart from these 
Regulations, the named child would have been liable (by reason of his ownership of the 
investments). 
(4) No obligation as to secrecy imposed by statute or otherwise shall preclude the Board from 
disclosing to an account provider or registered contact that any provision of these Regulations 
has not been satisfied or that relief has been given or claimed in respect of investments under an 
account. 
(5) If— 
(a) a chargeable event, within the meaning given by Chapter 2 of Part 13 of the Taxes Act, 
has happened in relation to a policy of life insurance which is an account investment, and 
(b) the body by whom the policy was issued is satisfied that no gain is to be treated as 
chargeable to tax on the happening of the event by virtue of regulation 24(a)(v), the body shall 
not be obliged to deliver the certificates mentioned in section 552(1) of that Act. This 
paragraph does not prevent the operation of section 552(1) in a case to which regulation 38(1) 
applies. 
(6) Where— 
(a) it comes to the notice of the account provider, in any manner, that the event specified in 
regulation 12(11) has occurred in relation to a policy, and (yi). 
(b) the account provider is not the insurer for the time being responsible for the obligations 
under the policy or, where the policy is not still in existence, the person who was the last such 
insurer, the account provider shall, within 30 days of the event coming to his notice give notice 
to that insurer, specifying the event mentioned in sub-paragraph (a) and the termination event. 


Application of the provisions of Chapter 2 of Part 13 of the Taxes Act to policies 
38— (1) This paragraph applies to a case where— 
(a) the event specified in regulation 12(11) has occurred in relation to a policy of life 
insurance, and 
(b) a termination event within the meaning in regulation 12(12) occurs in relation to that 
policy. 
(2) Where— 
(a) there is a case to which paragraph (1) applies, and 
(b) a chargeable event in relation to the policy, within the meaning given by section 540 of the 
Taxes Act, has occurred prior to the time at which the termination event mentioned in 
paragraph (1)(4) occurs, the named child shall cease to be, and shall be treated as not having 
been, entitled to relief from tax under regulation 24(a)(v), in respect of gains treated as arising 
on the occurrence of any chargeable event mentioned in sub-paragraph (0). 
(3) The provisions of Chapter 2 of Part 13 of the Taxes Act shall apply, in a case to which 
paragraph (1) applies, to— 
(a) the termination event mentioned in paragraph (1)(5), and 
(b) any chargeable event mentioned in paragraph (2)(b), with the modifications provided for 
in paragraphs (4) to (8) of this regulation, and the registered contact and the account provider 
shall account to the Board in accordance with this regulation for tax from which relief under 
regulation 24 has been given on the basis that the named child was so entitled, or in 
circumstances such that the named child was not so entitled. 
(4) A termination of a policy of insurance pursuant to regulation 12(9)(b)(ii) shall be treated as 
the surrender in whole of the rights conferred by the policy, for the purposes of sec- 
tion 540(1)(a)(iii) of the Taxes Act. 
(5) In section 547(5) of the Taxes Act, for the words after “total income” (where that expression 
first appears) substitute “that gain shall be chargeable to tax under Case VI of Schedule D”. 
(6) Relief under section 550 of the Taxes Act shall be computed as if paragraph (5) had not been 
enacted. 


(7) In section 552 of the Taxes Act— 
(a) in subsection (1)(b) for “policy holder” substitute “named child”; 
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(b) in subsection (3)— 
(i) omit “(or, where the appropriate policy holder is a company, the corresponding 
financial year)”; ; 
(ii) for “the name and address of the appropriate policy holder” substitute “the name and 
address of the named child”; 
(ii) omit “and the corresponding financial year,”; 
(c) in subsection (5)— 
(i) for “the appropriate policy holder” substitute “the named child”; 
(11) omit sub-paragraph ()(ii); 
(111) omit paragraph (c); 
(iv) in paragraph (d) omit “except where paragraph (c) above applies,”; 
(v) omit paragraph (/); 
(d) in subsection (6)— 
(i) omit paragraph (5); 
(11) for paragraph (c) substitute— 
“(c) if the event is a death, the period of three months beginning with the receipt of 
written notification of the death;”; 
(iii) after paragraph (c ) insert— 
“(d) if the event is— 
(i) a termination event, or 
(ii) a chargeable event preceding a termination event (as mentioned in regula- 
tion 38(2) of the Child Trust Funds Regulations 2004), the period of three months 
beginning with the date on which the insurer received notice under regulation 37(6) of 
those Regulations or, if earlier, actual notice of the termination event.”; 
(e) in subsection (7)— 
(i) in paragraph (a) omit “, or, where the policy holder is a company, the financial year,”; 
(11) omit paragraph (4); 
(iii) for paragraph (c) substitute— 
“(c) if the event is a death, the period of three months beginning with the receipt of 
written notification of the death;”; 
(iv) after paragraph (c) insert— 
“(ca) if the event is— 
(1) a termination event, or 
(ii) a chargeable event preceding such a termination event (as mentioned in regula- 
tion 38(2) of the Child Trust Funds Regulations 2004, the period of three months 
beginning with the date on which the insurer received notice under regulation 37(6) of 
those Regulations or, if earlier, actual notice of the termination event.”; and 
(v) in paragraph (d) after “paragraph (c)” insert “or (ca)”; 
(f) in subsection (8)— 
(i) in paragraph (b) for “policy holder” substitute “named child in respect”; 
(11) in paragraph (c) omit the words from “or” to the end; 
(g) in subsection (9) omit “or financial year” in each place where they occur; 
(h) in subsection (10)— 
(i) before the definition of “amount” insert— 
“ “named child” has the same meaning as in the Child Trust Funds Regulations 2004;”; 
(1i) omit the definitions of “appropriate policy holder” and “financial year”; 
a for the definition of “the relevant year of assessment” substitute— 
“the relevant year of assessment”, in the case of any gain, means the year of assessment 
to which the gain is attributable;”; and 
(iv) after the definition of “section of excess” insert— “ “termination event” “has the same 
meaning as in the Child Trust Funds Regulations 2004;”; and 
(v) omit subsection (11). 


(8) In section 552ZA of the Taxes Act— 


(a) in subsection (2)(b) omit the words “or an assignment”; and 
(b) omit subsections (3) and (4). 


(9) The account provider shall account for and pay income tax at the fowet rate in force for the 
year in which the termination event, or the chargeable event mentioned in paragraph (2)(b) 
occurred, as the case may be, and any amount so payable— 


(a) may be set off against any repayment in respect of tax due under regulation 26 or 27 and 
subject thereto, 

(b) shall be treated as an amount of tax due not later than 6 months after the end of the year 
in which the event specified in regulation 12(11) came to the notice of the account provider, 
and 

(c) shall be payable without the making of an assessment. , eros 


(10) Where tax is charged in accordance with paragraph (3)(a) or (b)}— dua mi {o 


“ce 
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(a) an assessment to income tax at the lower rate in force for the relevant year may be made 
on the account provider or on the registered contact (on behalf of the named child), and 

(b) an assessment to income tax at the higher rate within the meaning of section 832(1) of the 
Taxes Act, for that year, may be made on the registered contact (on behalf of the named child) 
ee five years after the 31st January next following that year, and regulation 29 shall not 
apply. 


SCHEDULE 
STAKEHOLDER ACCOUNTS 


Description of stakeholder account 


1 An account is a stakeholder account where it has the characteristics and complies with the 
conditions set out in paragraph 2. 


Characteristics of stakeholder account etc 


sae (1) A stakeholder account must have the characteristics set out in sub-paragraph (2) and 
must comply with the conditions set out in sub-paragraphs (3) to (5). 


(2) The characteristics of a stakeholder account are— 
(a) the account does not directly hold investments of any of the following kinds 


(1) those referred to in regulation 12(2)(f) (shares in an investment trust); 

(11) securities of an investment trust; 

(iii) rights in with-profits endowment policies; 

(iv) rights, under a contract of insurance, in a with-profits fund; 

(v) units or shares in a relevant collective investment scheme unless it is a requirement of 
that scheme that the purchase and sale price of those units or shares shall, at any given time, 
not differ from each other and that the price must be made available to the public on a daily 
basis; 

(vi) rights under a contract of insurance which are expressed as shares in funds held by 
the insurer unless it is a requirement of the contract of insurance that the purchase and sale 
price of those shares shall, at any given time, not differ from each other and that the price 
must be made available to the public on a daily basis; 

[(via) shares referred to in regulation 12(2)(a) (shares issued by a company wherever 
incorporated and officially listed on a recognised stock exchange);]! 

(vii) depositary interests, where the investments concerned are investments of any of the 
kinds listed above in this paragraph; 


(b) [the requirement is fulfilled that]! the account provider, and any relevant person, must 
ensure that, subject to the other provisions of this paragraph, the account has exposure to 
equities ...°; 
[(ba) interest accrues on investments referred to in regulation 12(2)(A) and (/) (cash deposited 
in a deposit account or in a share account) on a daily basis at a rate that is not less than the 
Bank of England base rate minus | per cent per annum[, except where cash is held temporarily 
on deposit in the course of dealing in investments under the account}*;]! 
[(baa) when the Bank of England base rate increases, the interest rate on investments referred 
to in regulation 12(2)(k) and (/) (cash deposited in a deposit account or in a share account) 
must be raised within one month of the date of that increase;]? 
[(bb) in relation to qualifying investments which are securities (other than in an investment 
trust) or a depositary interest where the relevant investments (within the meaning in that 
definition) are such securities, the requirement is fulfilled that— 
(i) the securities fall within regulation 12(2)(c)[, (d) or (e)}?, or 
(ii) where the securities fall within regulation 12(2)(b) ...? or (n), the contract under which 
the securities are or have been acquired, or any other transaction entered into by the 
registered contact or any other person, has the effect that the named child is not exposed, or 
not exposed to a significant extent, to the risk of loss from fluctuations in the value of the 
securities exceeding 20% of the capital consideration paid or payable for the acquisition of 
those securities, during the period when the securities in question are held in the account.]! 
(c) [the requirement is fulfilled that]' the account provider and any relevant person ...' have 
regard to— 
(i) the need for diversification of investments of the account, in so far as is appropriate to 
the circumstances of the account; and 
(ii) the suitability for the purposes of the account of any investment, investment strategy 
or investment option proposed; and 
(d) except where otherwise instructed by the registered contact, the account is subject to 
lifestyling. 
(3) The account provider must permit payment of subscriptions to the account by— 
(a) cheque; 
(b) direct debit; 
(c) standing order; wad 
(d) direct credit (other than standing order). 


SIS 


2004/1450 Sch Statutory Instruments 10684 


[For the purposes of this sub-paragraph, those means of payment do not include payments by 
cash, credit card or debit card or any combination including a payment by:cash, credit card or 
debit card.]! 


(4) The minimum amount which may be subscribed to the account on a single occasion is £10 
except where the account provider permits a smaller amount. 


(5) Deductions from the account may only be made in the circumstances, and to the extent, set 
out in paragraph 3. 
(6) In this paragraph— 
“equities” means shares issued by a company wherever incorporated and officially listed on a 
recognised stock exchange; 
“imsurer” means— 
(a) a person who has permission under Part 4 of the Financial Services and Markets 
Act 2000 to effect or carry out contracts of insurance, or 
(b) an EEA firm of the kind mentioned in paragraph 5(d) of Schedule 3 to that Act, which 
has permission under paragraph 15 of that Schedule (as a result of qualifying for 
authorisation under paragraph 12 of that Schedule) to effect or carry out contracts of 
insurance; 


“lifestyling” means the process beginning from a date on or before the child is 13 years of age, 
or from when the account is opened, whichever is later, and continuing until the child is 18 
years of age, by which the account provider, and any relevant person, adopts an investment 
strategy which aims progressively to minimise the variation or potential variation in capital 
value of the account caused by market conditions from time to time; 

“relevant collective investment scheme” means an authorised unit trust scheme, an authorised 
open-ended investment company or a recognised scheme, as the case may be, as defined in 
section 237(3) of the Financial Services and Markets Act 2000; 

“relevant person” means any person to whom the account provider has delegated any of his 
functions or responsibilities under the management agreement; and “with-profits fund” 
means a fund maintained by an insurer in respect of a particular part of its long-term 
business for which— 


(a) separate accounting records are maintained by the insurer in respect of all income and 
expenditure relating to that part of its business; and 

(b) the benefits payable in respect of policies allocated to that fund are determined partly 
by reference to a discretion exercisable by any person. 


(7) In this paragraph, the definitions of “contract of insurance” and “insurer” must be read 

with— 

(a) section 22 of the Financial Services and Markets Act 2000, 
(b) any relevant order made under that section, and 
(c) Schedule 2 to that Act. 

Amendments—! Sub-paras (2)(a)(via), (ba), (bb) inserted, words in sub-paras (2)(4), (c) inserted and words therein repealed, 
and words in sub-para (3) inserted, by the Child Trust Funds (Amendment) Regulations, SI 2004/2676 regs 2, 15(a)e) 
with effect from 6 April 2005 (by virtue of SI 2004/3369). 

? Sub-para (2)(baa) inserted, words in sub-para (2)(bb)(i) substituted, and reference in sub-para (2)(bb)(ii) revoked, by the 
Child Trust Funds (Amendment No 2) Regulations, SI 2004/3382 regs 2, 6 with effect from 6 April 2005. 


> Words in sub-para (2)(ba) inserted, by the Child Trust Funds (Amendment No 2) Regulations, SI 2006/2684 regs 2, 6, with 
effect from 31 October 2006. 


Stakeholder accounts—charges etc 


3— (1) Deductions from a stakeholder account may only be made to the extent set out in this 
paragraph. 

(2) Subject to sub-paragraph (5), charges for the management of, and other, expenses in 
connection with, a stakeholder account may be recovered from the account to rhs extent that 
they do not exceed whichever is the greater of— 


(a) 3/730 per cent of the value of the child’s rights in the account for OER day on which the 
account is held; or 
(b) 3/730 per cent of the value of the investments under the account for cath niday 0 on swihiidh the 
account is held. 

(3) For the purposes of sub-paragraph (2)— 
(a) the frequency, which must be daily, weekly or monthly, with which rights¢ or investments 
are to be valued; and 
(b) where valuation is to take place weekly or monthly, the day of the weeks OT, as siete case may 
be, the date in the month on which it is to take place, must be specified in advance in writing 
by the account provider to the registered contact, and the specification may not be amended 
during the period of 12 months after the date on which it is made. -grily 


(4) When calculating the value of a child’s rights or of investments for the purposes of 
sub-paragraph (2) where the account provider has specified under are ale (3) that they 
are to be valued weekly or monthly— Yb tootib (a) 


(a) where they are to be valued weekly, they are to be valued on such day of tndtwesk (“the 
specified day”) as has been so specified by the account provider (except that, where that day is 
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not a working day, the rights are to be valued on the next working day), and the value of the 
rights on each subsequent day prior to the next specified day is to be taken to be the value of 
the rights on the previous specified day; and 

(b) where they are to be valued monthly, they are to be so valued on such date in each month 
(“the specified date”) as has been so specified by the account provider (except that, where that 
date is not a working day, the rights are to be valued on the next working day), and the value 
of the rights on each subsequent day prior to the next specified date is to be taken to be the 
value of the rights on the previous specified date. 


(5) The following charges and expenses may be deducted in full from the account and are not 
subject to and do not count towards the limit provided for in sub-paragraph (2)— 
(a) any stamp duty, stamp duty reserve tax, [value added tax]! or other charges [(including 
any dilution levy)]' incurred by the account provider directly or indirectly in the sale or 
purchase of investments held under the account; 
(aa) where any amount of tax is paid or anticipated to be payable in respect of income 
received or capital gains realised by the account provider in respect of investments held for the 
purposes of the account, the amount so deducted or anticipated;]! 
(b) any charges or expenses incurred by the account provider directly or indirectly in 
complying with an order of the court or any other requirements imposed by law; and 
(c) expenses incurred by the account provider in complying with its obligations under 
regulation 8(2)(d) and (e). 
(6) Valuations for the purpose of sub-paragraph (2) shall be after the deduction of any charges 
or expenses properly deducted from the account under sub-paragraph (5). 


Amendments—! Words in sub-para (5)(a) inserted, and sub-para (5)(aa) inserted, by the Child Trust Funds (Amendment) 
Regulations, SI 2004/2676 regs 2, 15(f), (g) with effect from 6 April 2005 (by virtue of SI 2004/3369). 


2004/1819 
Thalidomide Children’s Trust (Application of Section 329AA of the Income and 
Corporation Taxes Act 1988) Order 2004 


Made by the Treasury under TA 1988 s 329A B(3) 


VICACIR Seas a hs Peel my ay ONS ec nto erik eiGuteuareess el tty O04. 
Laid before the House of Commons. . . .... ... .15 July 2004 
COMTHOSINUOM ORCC) tne eee ee er eee IRA SILO. 


Citation, commencement and interpretation 
1— (1) This Order may be cited as the Thalidomide Children’s Trust (Application of Sec- 
tion 329AA of the Income and Corporation Taxes Act 1988) Order 2004 and shall come into 
force on Sth August 2004. 
(2) In this Order “the Thalidomide Children’s Trust” means the Trust established by that name 
by a declaration of trust made on the 10th August 1973 by Sir Henry Gordon Willmer, Arthur 
Halsall Walton and Sir Donald Macleod Douglas. 


Modified application of section 329AA of the Income and Corporation Taxes Act 1988 
2— (1) Section 329AA of the Income and Corporation Taxes Act 1988 (personal injury damages 
in the form of periodical payments) applies to periodical payments by the Thalidomide 
Children’s Trust as it applies to payments to which subsection (1) of that section applies, but 
subject to the following modifications. 
(2) In subsection (1)— 
(a) after “Where” insert “the Thalidomide Children’s Trust makes periodical payments to a 
beneficiary of that Trust”; and 
(b) omit paragraphs (a) and (). 
(3) In subsection (2)— 
(a) for paragraph (a) substitute— 
“(a) the person (“A”) entitled to the payments made by the Thalidomide Children’s 
ATUSt. © 
(b) in paragraphs (b) and (c) for “whether in pursuance of the agreement or order or 
otherwise” substitute “whether under the terms of the Thalidomide Children’s Trust or 
otherwise”. 
(4) In subsection (3) omit “, if the agreement or order mentioned in that subsection or a 
subsequent agreement so provides,”. 


(5) For subsection (5) substitute— 


“(5) In this section “the Thalidomide Children’s Trust” means the Trust established by that 
name by a declaration of trust made on the 10th August 1973 by Sir Henry Gordon Willmer, 
Arthur Halsall Walton and Sir Donald Macleod Douglas.”. 


(6) Omit subsections (6) to (8). 
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2004/1863 
Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) Regulations 2004 


Amendment—These regulations revoked by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations, SI 2006/1543 reg 18 with effect from | August 2006. 

However, SI 2006/1543 does not have effect— 

(a) for the purposes of FA 2004 s 308(1), if the relevant date (as defined by FA 2004 s 308(2)) falls before 1 August 2006; 

(b) for the purposes of FA 2004 s 308(3), if the date on which the promoter first becomes aware of any transaction forming 
part of notifiable arrangements falls before 1 August 2006; 

(c) for the purposes of FA 2004 ss 309(1), 310, if the date on which any transaction forming part of notifiable arrangements 
is entered into falls before 1 August 2006. 


Made by the Treasury under FA 2004 s 306(1)(a), (b) 


Made . . 2S A ee LILY eee 
Laid before the House of Commons... 28 July 2004 
Coming: into. forces rrp. cn, oomtzaon Gl AEA, al ee eee 


Citation, commencement and interpretation 


I— (1) These Regulations may be cited as the Tax Avoidance Schemes (Prescribed Descriptions of 
Arrangements) Regulations 2004 and shall come into force on Ist August 2004. 
(2) In these Regulations— 
“the Act” means the Finance Act 2004 and except where the context otherwise requires “Part 7” 
means Part 7 of the Act (disclosure of tax avoidance schemes); 
“ICTA 1988” means the Income and Corporation Taxes Act 1988; 
“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003; 
“the Board” means the Commissioners of Inland Revenue; 
“corporation tax” shall be construed in accordance with section 318(1) of the Act; 
“employment” has the same meaning as it has for the purposes of the employment income Parts 
of ITEPA 2003 (see section 4 of that Act) and includes— 
(a) former and prospective employments; and 
(b) offices (including former and prospective offices) to which the provision’ of those Parts 
that are expressed to apply to employments apply equally (see section 5 of that Act); 
and “employee” and “employer” have corresponding meanings; 
“promoter” has the meaning given by section 307 of the Act. 
(3) For the purposes of these Regulations, section 839 of ICTA 1988 applies to determine whether 
persons are connected. 
[(4) For the purposes of these Regulations, a premium fee, in relation to any arrangements, is a fee 
which is chargeable by virtue of any element of the arrangements (including the way in which they 
are structured) from which the tax advantage expected to be obtained arises and is a fee— 
(a) the amount of which is to a significant extent attributable to that tax advantage; or 
(b) which is to any extent contingent upon the obtaining of that tax advantage. ]! 


Commentary—Simon’s Taxes A7.215, A7.216, A7.222. 


Amendments—! Sub-para (4) inserted by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) (Amend- 
ment) Regulations, SI 2004/2429 regs 2, 3 with effect from 30 September 2004. 


Prescribed descriptions of arrangements in relation to income tax, corporation tax and capital 
gains tax 


2— (1) For the purposes of Part 7, the arrangements specified in the Schedule to these Regulations 
are prescribed in relation to income tax, corporation tax and capital gains tax. 


(2) Part I of the Schedule specifies arrangements connected with employment. 
(3) Part 2 of the Schedule specifies arrangements in relation to financial products. 
(4) If an arrangement— 


(a) would, but for some exemption contained in Part 1 of the Schedule, [aoe than para- 
graph 5A ]', be notifiable by virtue of a provision in that Part, and 
(b) would be notifiable by virtue of a provision in Part 2 of the Schedule, 


it shall not be notifiable under any provision of that Schedule. 


Commentary—Simon’'s Taxes A7.205, A7.215. 


Amendments—! Words in sub-para (4)(a) inserted by the Tax Avoidance Schemes (Prescribed Descriptions of Arrange- 
ments) (Amendment) Regulations, SI 2004/2429 regs 2, 4 with effect from 30 September 2004. 


SCHEDULE 
ARRANGEMENTS PRESCRIBED BY THESE REGULATIONS « 
Regulation 2(1) , 
PART 1 o neietabnmnaaaaie 


ARRANGEMENTS CONNECTED WITH EMPLOYMENT esl nA 


Commentary—Simon’s Taxes A7.215. OMosess Teh lo} 
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Introduction 

I— (1) The arrangements specified in this Part are those which satisfy the condition in sub- 
paragraph (2) and involve— 

(a) securities or associated rights (see paragraph 3); 

(b) payments to trustees and intermediaries (see paragraph 4); or 

(c) loans (see paragraph 5) 
[unless they are arrangements that are excluded by paragraph 5A J]! 
(2) The condition is that a tax advantage by way of a reduction in, or deferment of, liability might 
be expected to be obtained, by virtue of the arrangements, by the employer or the employee, or by 
any other person by reason of the employee's employment— 

(a) where the advantage relates to employment income, in any year of assessment, or 

(b) in any other case, in any period of account. 


Commentary—Simon’s Taxes A7.215, A7.217. 


Amendments—! Words in sub-para (1) inserted by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations, SI 2004/2429 regs 2, 5(1), (2) with effect from 30 September 2004. 


Interpretation for the purposes of this Part 

2— (1) In this Part the persons who are associated with each other in relation to arrangements 
are— 

(a) the person who is expected to receive any payment under the arrangements, 

(b) the employee, and 

(c) any relevant linked person. 
(2) A person is a relevant linked person if— 

(a) that person (on the one hand), and 

(b) either the person who is expected to receive the payment or the employee (on the other), 
are or have been connected or (without being or having been connected) are or have been members 
of the same household. 
(3) In this Part “payment” includes a transfer of assets and any other transfer of money’s worth, 
including, without prejudice to the foregoing, the doing of anything by means of which the value of 
an asset is increased, or a liability is reduced. 


Arrangements involving securities or associated rights 
3— (1) This paragraph applies to any arrangements under which— 
(a) securities, 
(b) interests in securities, 
(c) securities options, 
(d) anything the right to which is derived from securities, or 
(e) anything the value or amount of which is calculated by reference to securities, interests in 
securities or securities options, or something the right to which is derived from securities, 
are obtained by an employee or any other person, by reason of the employee's employment, but this 
is subject to sub-paragraphs (3), (5) and (6). 
In this sub-paragraph— 
“securities” has the meaning which it would have by virtue of section 420 of ITEPA 2003 were 
subsection (5) disregarded; and 
“securities option” has the meaning given by subsection (8) of that section. 
(2) For the purposes of this paragraph, anything obtained under arrangements by an employee or a 
person associated with him— 
(a) which confer a right or opportunity to obtain anything mentioned in sub-paragraph (1), and 
(b) the costs of which are borne wholly or partly and whether directly or indirectly by the 
employer or a person connected with the employer, 
is to be treated as obtained by reason of the employee’s employment. 
(3) This paragraph does not apply if the arrangements in their entirety constitute— 
(a) an approved share incentive plan under Schedule 2 to ITEPA 2003, including any trust 
established for the purposes of the plan under paragraph 71(3) of that Schedule; or 
(b) an approved SAYE option scheme under Schedule 3 to that Act or an approved CSOP 
scheme under Schedule 4 to that Act, together with any trust established solely for the purposes 
of that scheme or those schemes. 
(4) For the purposes of sub-paragraph (3), a plan or scheme (as the case may be) for which approval 
has been sought from the Board is to be treated as approved during the period while the application 
for approval is before them. 
(5) This paragraph does not apply to arrangements to the extent that they would involve the issue of 
shares to persons to whom it is reasonably expected that certificates in relation to those shares 
would be issued under section 306(2) of ICTA 1988 (including that subsection as it is applied by 
paragraph 6 of Schedule 5B to the Taxation of Chargeable Gains Act 1992). 


(6) This paragraph does not apply if the arrangements in their entirety comprise— 
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(a) the grant of one or more qualifying options which meet the requirements of Schedule 5 to 
ITEPA 2003 and fall to be notified to the Board in accordance with Part 7 of that Schedule; or 
(b) such a grant as is mentioned in paragraph (a) together only with such. other steps as are 
reasonably necessary in all the circumstances for the purpose of facilitating it. 


Commentary—Simon's Taxes A7.217. 


Arrangements involving payments to trustees and intermediaries 


4— (1) This paragraph applies to any arrangements under which a payment is to be made by the 
employer or a person connected with him to— 
(a) a trust for the benefit of an employee or a person associated with an employee; 
(b) a trust for a class of persons which includes an employee or a person so associated; or 
(c) a third party who is entitled or required, under the terms of an employee benefit scheme, 
within the meaning of Schedule 24 to the Finance Act 2003, to hold or use the payment for or in 
connection with the provision of benefits to employees of the employer or persons associated with 
any of those employees. 
This is subject to the qualification in sub-paragraph (2). 
For the purposes of paragraphs (a) and (b), it is immaterial whether the trust is established under 
the law of any part of the United Kingdom or of a country or territory overseas. 
(2) This paragraph does not apply to payments to the extent that they are made to— 
(a) a pension fund listed in sub-paragraph (4), 
(b) a fund to which section 329AA of ICTA 1988 (personal injury damages in the form of 
periodical payments) applies; 
(c) the trustees of a trust established for the purposes of— 
(i) an approved share incentive plan under Schedule 2 to ITEPA 2003; or 


(ii) an approved SAYE option scheme under Schedule 3, or an approved CSOP scheme under 
Schedule 4, to that Act or both. 


(3) Paragraph 3(4) applies to the construction of references in sub-paragraph (2)(c) to approved 
share plans and schemes as it applies to such references in paragraph 3(3 
(4) The pensions funds are— 
(a) those approved under Chapter 1 of Part 14 of ICTA 1988 (retirement benefit schemes); 
(b) relevant statutory schemes within section 611A of ICTA 1988 (definition of relevant 
statutory scheme); 
(c) those approved under Chapter 4 of Part 14 of ICTA 1988 (personal pension schemes), and 
(d) overseas pension schemes in respect of which tax relief is granted in the United Kingdom 
under— 

(1) section 615 of ICTA 1988 (exemption from tax for superannuation payments in respect 
of persons not resident in the United Kingdom or in respect of trades carried on wholly or 
partly outside the United Kingdom); 

(ii) arrangements specified in an Order in Council under section 788 of that mer (double 
taxation agreements); or 
(iii) section 390 of ITEPA 2003 (exception from the charge on payments to. non-approved 
schemes for non-domiciled employees with foreign employers). 

(5) For the purposes of paragraphs (a) and (c) of sub-paragraph (4), a pension fund for which 
approval has been sought from the Board is to be treated as if it were approved during the period 
while the application for approval is before them. 


Commentary—Simon’s Taxes A7.207, A7.218. 


Arrangements involving loans 


5— (1) This paragraph applies to any arrangements which include the making, release or writing off 
of any loan by an employer, or a person connected with an employer, to or this the ee t of an 
employee or any other person by reason of the employee's cD V OER SII 


This is subject to the following qualification. LETS 
(2) This paragraph does not apply if the arrangements are in their entirety ones— 


(a) to which Chapter 7 of Part 3 of ITEPA 2003 (employment income: taxable benefits: loans) 
applies unless it is the intention of the parties to the loan that the loan should not be paper either 
in whole or in part; or 

(b) in respect of which no liability under that Chapter arises by virtue of section a8. or 289 of 
that Act (limited exemption for bridging loans connected with employment)... 


(3) The reference in sub-paragraph (1) to making a loan includes arranging, euaranteeing or in any 
way facilitating a loan. 


Commentary—Simon's Taxes A7.219. a “ e he sate. abeo he 


[Excluded arrangements q weiee Ba ‘hain WHIOEG 
5A Arrangements are excluded by this paragraph if both of the following conditions aremet. >) 
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The first condition is that the arrangements are such that it might reasonably be expected that no 
promoter, and no person connected with a promoter, of arrangements that are the same as, or 
substantially similar to, the arrangements in question would be able to obtain a premium fee from a 
person experienced in receiving services of the type being provided. 

The second condition is that the tax advantage expected to be obtained under the arrangements 
does not arise from any element of the arrangements (including the way in which they are 
structured) which, disregarding any duty of confidentiality owed to any person, a promoter might 
reasonably be expected to wish to keep confidential from other promoters. ]! 

Commentary—Simon’s Taxes A7.215, A7.216. 


Amendments—' This paragraph inserted by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations, SI 2004/2429 regs 2, 5(1), (3) with effect from 30 September 2004. 


PART 2 
ARRANGEMENTS IN RELATION TO FINANCIAL PRODUCTS 


Introduction 

6— (1) The arrangements specified in this Part are those which— 

(a) satisfy the condition in sub-paragraph (2); and 

(b) include one or more of the financial products to which paragraph 7 applies, 
unless they are arrangements that are excluded by paragraph 8. 
(2) The condition is that the tax advantage expected to be obtained under the arrangements arises, 
to a significant degree, from the inclusion in those arrangements of the financial product or any of 
the financial products to which paragraph 7 applies. 


Commentary—Simon's Taxes A7.220. 


Specified financial products 
7— (1) The financial products to which this paragraph applies are— 
(a) a loan; 
(b) a contract which— 
(i) is a derivative contract for the purposes of Schedule 26 to the Finance Act 2002; 
(ii) would be such a derivative contract if paragraph 4 of that Schedule (contracts excluded 
by virtue of their underlying subject matter) were omitted; or 
(iii) would be a derivative contract falling within sub-paragraph (i) or (ii) if it were a contract 
of a company; 
(c) an agreement for the sale and repurchase of securities of the kind described in paragraphs (a) 
to (c) of subsection (1) of section 730A of ICTA 1988; 
(d) a stock lending arrangement within the meaning given by section 263 B(1) of the Taxation of 
Chargeable Gains Act 1992; 
(e) a share; and 
(f) a contract, not being one of the above, which, whether alone or in combination with one or 
more other contracts (including any of the above), in substance represents the making of a loan, 
or the advancing or depositing of money, whatever its form and falls to be accounted for on that 
basis. 
This sub-paragraph is subject to the following qualifications. 
(2) This paragraph does not apply if the only financial products involved in the arrangements are 
one or both of the following— 
(a) assets which are held within an account which satisfies the conditions in the Individual 
Savings Accounts Regulations 1998; and 
(b) assets which are held as plan investments in a personal equity plan within the meaning of the 
Personal Equity Plan Regulations 1989. 
(3) For the purposes of this paragraph, a contract, or a combination of contracts, falls to be 
accounted for as a loan, or as the advancing or depositing of money, if the person entering into the 
arrangements is, in accordance with generally accepted accounting practice, required to treat the 
contract, or the combination of contracts, as a loan, deposit or other financial asset or obligation 
(as to which, see section 43A(1) of ICTA 1988), or would be so required if the person were a 
company to which the Companies Act 1985 applied. 
This is subject to the following qualification. 
(4) Anything which is a finance lease for the purposes of generally accepted accounting practice 
does not fall to be accounted for as a loan for the purposes of this paragraph. 
(5) In this paragraph “generally accepted accounting practice” has the meaning given by sec- 
tion 836A of ICTA 1988. 


Commentary—Simon’s Taxes A7.221. 


Excluded arrangements 
8— (1) Arrangements are excluded by this paragraph if— 
(a) sub-paragraphs (2) and (3) apply; and 
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(b) where, as part of the arrangements, a promoter, or any person connected with a promoter, 
becomes a party to one or more financial products, sub-paragraph (4) applies. 


(2) This sub-paragraph applies where the arrangements are such that it might reasonably be 
expected that no promoter, and no person connected with a promoter, of arrangements that are the 
same as, or substantially similar to, the arrangements in question would be able to obtain a premium 
fee from a person experienced in receiving services of the type being provided. 

(3) This sub-paragraph applies where the tax advantage expected to be obtained under the 
arrangements does not arise from any element of the arrangements (including the way in which they 
are structured) which, disregarding any duty of confidentiality owed to any person, a promoter 
might reasonably be expected to wish to keep confidential from other promoters. 


(4) This sub-paragraph applies where none of the terms of the financial product or products 
mentioned in sub-paragraph (1)(b) differs significantly from the terms which might reasonably be 
expected to be offered in the open market to the other party to a product that is, or products that 
are, the same as, or substantially similar to, the product or products in question. 
(5) For the purposes of this paragraph, a premium fee, in relation to any arrangements, is a fee 
which is chargeable by virtue of any element of the arrangements (including the way in which they 
are structured) from which the tax advantage expected to be obtained arises and is— 

(a) a fee to a significant extent attributable to that tax advantage; or 

(b) a fee to any extent contingent upon the obtaining of that tax advantage.’ 


Commentary—Simon's Taxes A7.222. 
Amendments—! Sub-para (5) repealed by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) (Amend- 
ment) Regulations, SI 2004/2429 regs 2, 5(1), (4) with effect from 30 September 2004. 


2004/1864 
Tax Avoidance Schemes (Information) Regulations 2004 


Made by the Treasury under FA 1999 s 132, FA 2002 s 135, FA 2004 ss 308(1), (3), 309(1), 
310, 312, 313(1), (3), (4)(g), 317(2), 3181) 


Made. . . oe AY he De OCA 
Laid before the House of Commons. -an saci ce July 2004 
Coming into force. . .. . d Sak SRN Seet August 2004 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (for the purposes of 
NIC avoidance schemes and proposals, any reference in these Regulations to FA 2004 ss 306-313 shall be construed as a 
reference to the corresponding provisions of the 2007 Regulations; see SI 2007/785 reg 4(2)). 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Tax Avoidance Schemes (Information) Regula- 
tions 2004 and shall come into force on Ist August 2004. 


(2) These Regulations do not have effect in respect of proposals or arrangements (as the case 
may be) which are notifiable by virtue of any of the provisions of Part 2 of the Schedule to the 
Arrangements Regulations— 


(a) for the purposes of section 308(1), if the relevant date in relation to a proposal falls before 
22nd June 2004; 

(b) for the purposes of section 308(3), if the date on which the promoter first becomes aware 
of any transaction forming part of arrangements falls before that date; 

(c) for the purposes of sections 309 and 310, if the date on which any transaction forming 
part of arrangements is entered into falls before that date. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 


Interpretation 
2 In the Regulations— 


“the Act” means the Finance Act 2004, and a reference to a numbered section (without more) 
is a reference to the section of the Act which is so numbered; 
“the Arrangements Regulations” means the Tax Avoidance Schemes (Prescribed | Descriptions 
of Arrangements) [Regulations 2006}’; 
[“the SDLT Arrangements Regulations” means the Stamp Duty Land Tax’ “Avoidance 
Schemes (Prescribed Descriptions of Arrangements) Regulations 2005;]' : it 
“corporation tax” shall be construed in accordance with section 318(1); 
“employment” has the same meaning as it has for the purposes of the emvaleyabenii income 
Parts of the Income Tax (Earnings and Pensions) Act 2003 (see section 4 of that Act) and 
includes offices to which the provisions of those Parts that are expressed to apply to 
employments apply equally (see section 5 of that Act); and “employee” and * ‘employer” have 
corresponding meanings; 
“notifiable arrangements” has the meaning given by section 306(1); 
“notifiable proposal” has the meaning given by section 306(2); BACT MATS TRS ¢ 
“promoter” has the meaning given by section 307; carping. iwrg. (i) 
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“the prescribed taxes” means capital gains tax, corporation tax[, income tax and stamp duty 
land tax]'; 
“the relevant date” has the meaning given by section 308(2). 

Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 

Amendments—' Definition of “the SDLT Arrangements Regulations” inserted, and words in the definition of “the 
prescribed taxes” substituted, by the Tax Avoidance Schemes (Information) (Amendment) Regulations, SI 2005/1869 
regs 2, 3 with effect from 1 August 2005. 

However, these amendments do not have effect in respect of proposals or arrangements (as the case may be) which are 
notifiable by virtue of the Stamp Duty Land Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations, ST 2005/1868— 
(a) for the purposes of FA 2004 s 308(1), if the relevant date in relation to a proposal falls before 1 August 2005; 
(b) for the purposes of FA 2004 s 308(3), if the date on which the promoter first becomes aware of any transaction 
forming part of the arrangements falls before that date: 
(c) for the purposes of FA 2004 s 309 or 310, the date on which any transaction forming part of the arrangements is 
entered into falls before that date: SI 2005/1869 reg 1. 

* Words in the definition of “the Arrangements Regulations” substituted for the words “Regulations 2004” by the Tax 

Avoidance Schemes (Information) (Amendment) Regulations, SI 2006/1544 regs 2, 3 with effect from 1 August 2006. 


Prescribed information in respect of notifiable proposals and arrangements 


3— (1) The information which must be provided to the Board by a promoter under sec- 
tion 308(1) in respect of a notifiable proposal is sufficient information as might reasonably be 
expected to enable an officer of the Board to comprehend the manner in which the proposal is 
intended to operate, including— 


(a) the promoter’s name and address; 

(b) details of the provision of the Arrangements Regulations [or the SDLT Arrangement 
Regulations]! by virtue of which the proposal is notifiable; 

(c) a summary of the proposal and the name (if any) by which it is known; 

(d) information explaining each element of the proposed arrangements (including the way in 
which they are structured) from which the tax advantage expected to be obtained under those 
arrangements arises; and 

(e) the statutory provisions, relating to any of the prescribed taxes, on which that tax 
advantage is based. 


(2) The information which must be provided to the Board by a promoter under section 308(3) in 
respect of notifiable arrangements is sufficient information as might reasonably be expected to 
enable an officer of the Board to comprehend the manner in which the arrangements are 
intended to operate, including— 
(a) the promoter’s name and address; 
(b) details of the provision of the Arrangements Regulations [or the SDLT Arrangement 
Regulations]! by virtue of which the arrangements are notifiable; 
(c) a summary of the arrangements and the name (if any) by which they are known; 
(d) information explaining each element of the arrangements (including the way in which they 
are structured) from which the tax advantage expected to be obtained under the arrangements 
arises; and 
(e) the statutory provisions, relating to any of the prescribed taxes, on which that tax 
advantage is based. 
(3) The information which must be provided to the Board by a client under section 309 (duty of 
person dealing with promoter outside the United Kingdom) in respect of notifiable arrange- 
ments is sufficient information as might reasonably be expected to enable an officer of the Board 
to comprehend the manner in which the arrangements are intended to operate, including— 


(a) the client’s name and address; 
(b) the name and address of the promoter; 
(c) details of the provision of the Arrangements Regulations [or the SDLT Arrangement 
Regulations]' by virtue of which the arrangements are notifiable; — 
(d) a summary of the arrangements, and the name (if any) by which they are known; 
(e) information explaining each element of the arrangements (including the way in which they 
are structured) from which the tax advantage expected to be obtained under the arrangements 
arises; and 
(f) the statutory provisions, relating to any of the prescribed taxes, on which that tax 
advantage is based, 
(4) The information which must be provided to the Board by a person obliged to do so by 
section 310 (duty of parties to notifiable arrangements not involving promoter) is sufficient 
information as might reasonably be expected to enable an officer of the Board to comprehend 
the manner in which the arrangements of which that transaction forms part are intended to 
operate, including— 
(a) the name and address of the person entering into the transaction; 
(b) details of the provision of the Arrangements Regulations [or the SDLT Arrangement 
Regulations]! by virtue of which the arrangements are notifiable; 
(c) a summary of the arrangements and the name (if any) by which they are known; 
- (d) information explaining each element of the arrangements (including the way in which they 
are structured) from which the tax advantage expected to be obtained under the arrangements 
arises; and 
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(e) the statutory provisions, relating to any of the prescribed taxes, on which that tax 
advantage is based. 
[(5) If, but for this paragraph— 
(a) a person would be obliged to provide information in relation to two or more notifiable 
arrangements, ‘ 
(b) those arrangements are substantially the same (whether they relate to the same parties or 
different parties), and 
(c) he has already provided information under paragraph (4) in relation to any of the other 
arrangements, he need not provide further information under paragraph (4).]! 
Commentary—Simon’s Taxes A7.230, A7.232. 
Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 
Amendments—! Words inserted, and para (5) inserted, by the Tax Avoidance Schemes (Information) (Amendment) 
Regulations, SI 2005/1869 regs 2, 4 with effect from 1 August 2005. 
However, these amendments do not have effect in respect of proposals or arrangements (as the case may be) which are 
notifiable by virtue of the Stamp Duty Land Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations, SI 2005/1868— 
(a) for the purposes of FA 2004 s 308(1), if the relevant date in relation to a proposal falls before 1 August 2005; 
(b) for the purposes of FA 2004 s 308(3), if the date on which the promoter first becomes aware of any transaction 
forming part of the arrangements falls before that date; 


(c) for the purposes of FA 2004 s 309 or 310, the date on which any transaction forming part of the arrangements is 
entered into falls before that date: SI 2005/1869 reg 1. 


[Time for providing information under section 308, 308A, 309 or 310 ]* 
4— (1) The period or time (as the case may be) [within which— 


(a) the prescribed information under section 308, 309 or 310, and 
(b) the information or documents which will support or explain the prescribed information 
under section 308A,]* 


must be provided to the Board is found in accordance with the following paragraphs of this 
regulation. 

[(1A) Where a proposal or arrangements (not being otherwise notifiable) is or are treated as 
notifiable by virtue of an order under section 306A(1), the prescribed period is the period of 10 
days beginning on the day after that on which the order is made.]}* 


(2) In the case of a notification under section 308(1), the prescribed period is the period of 5 
days beginning with the day after the relevant date. 


(3) In the case of a notification under section 308(3), the prescribed period is the period of 5 
days beginning with the day after that on which the promoter first becomes aware of any 
transaction forming part of arrangements to which that subsection applies. 

[((3A) Neither paragraph (2) nor (3) applies in a case falling within paragraph (1A) or (3B). 
(3B) In the case of a requirement to provide specified information about, or documents relating 
to, the notifiable proposal or arrangements which arises by virtue of an order under sec- 
tion 308A(2), the prescribed period is the period of 10 days beginning on the day after that on 
which the order is made.]* 


(4) In the case of a notification under section 309(1), the prescribed period is the period of 5 
days beginning with the day after that on which the client enters into the first transaction 
forming part of notifiable arrangements to which that subsection applies. 


(5) In the case of a notification under section 310 the prescribed time is any time putin the 
period of 30 days beginning with the day after that on which the person enters into the first 
transaction forming part of the notifiable arrangements.}* 


[This is subject to [paragraphs (5ZA) and (5A)}?.]! 


[((SZA) In the case of a notification under section 310 in gelation to stamp hut ind: tax, the 
prescribed time is any time during the period of 30 days beginning with the day after [that on}! 
which the person enters into the first transaction forming part of the notifiable arrangements. |” 


[(SA) In the case of a notification under section 310 which arises by virtue of the application of 
regulation 6 of the Tax Avoidance Schemes (Promoters and Prescribed Circumstances) Regula- 
tions 2004 (persons not to be treated as promoters: legal professional privilege), the prescribed 
time is any time during the period of 5 days beginning with the day after [that on]* which the 
person enters into the first transaction forming part of the notifiable arrangements. ‘is 


(6) In reckoning any period under this regulation or regulation 5 any day which is a non-business 
day within the meaning of section 92 of the Bills of Exchange Act 1882 shall be disregarded. 


(7) Where paragraph (2), (3) or (4) applies, if the prescribed period referred to in that paragraph 
would otherwise end before 30th September 2004, it shall instead end upon that date, 


(8) This regulation is subject to regulations 5 (statutory clearances) and 6. pirapsitiqnal 
provisions). rey Bit Yo Bhssot 


Commentary—Simon’s Taxes A7.213, A7.231. ) SIT TE fagou! 

Amendments—! Words in para (5) inserted, and para (5A) inserted, by the Tax ‘Avondale Schemes CGanereanePeswabed 
Circumstances and Information) (Amendment) Regulations, SI. 2004/2613 reg 3 with effect from 14 Oc ber 2004. 
However, in any case where the latest time at which a person would by virtue of para (5A) above, be req ne Bins 
information to the Board under FA 2004 s 310 waite be earlier than’ 19 November 2004, the latest silva at which that 
information shall be required to be provided shall instead be 19 November 2004: SI 2004/2613 reg 1. bes j292h8 
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* Words in para (5) substituted, and para (5ZA) inserted, by the Tax Avoidance Schemes (Information) (Amendment) 
Regulations, SI 2005/1869 regs 2, 5 with effect from 1 August 2005. 
However, these amendments do not have effect in respect of proposals or arrangements (as the case may be) which are 
notifiable by virtue of the Stamp Duty Land Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations, SI 2005/1868— 
(a) for the purposes of FA 2004 s 308(1), if the relevant date in relation to a proposal falls before 1 August 2005; 
(b) for the purposes of FA 2004 s 308(3), if the date on which the promoter first becomes aware of any transaction 
forming part of the arrangements falls before that date; 
(c) for the purposes of FA 2004 s 309 or 310, the date on which any transaction forming part of the arrangements is 
entered into falls before that date: SI 2005/1869 reg 1. 
Words in para (5) substituted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, SI 2006/1544 
regs 2, 4 with effect from 1 August 2006. 
The substituted text previously read as follows— 
“during the period— 
(a) beginning with the day after that on which the person enters into the first transaction forming part of the 
notifiable arrangements; and 
(b) ending with the latest time at which he would first have had to provide the Board with information under 
section 313 in accordance with regulation 8.”. 
* Heading, and words in paras (1), (SZA), (SA), substituted, and paras (1A), (3A) inserted, by the Tax Avoidance Schemes 
(Information) (Amendment) Regulations, SI 2007/2153 regs 2, 3 with effect from 1 September 2007: SI 2007/2153 reg 1. 


Statutory clearances 
5— (1) If— 
(a) a promoter must provide information under subsection (1) of section 308; 
(b) the relevant date by reference to which he must provide that information is that referred to 
in subsection (2)(a) of that section; and 
(c) he reasonably expects to make an application on behalf of a client under any of the 
provisions listed in paragraph (3) (“a clearance application”); 
the prescribed period is that beginning with the day after the relevant date and ending with the 
applicable date. 
(2) The applicable date is— 
(a) the date on which the first transaction occurs in pursuance of the arrangements, or 
(b) if the promoter ceases to hold the reasonable expectation referred to in paragraph (1)(c) 5 
days after he ceases to hold it. 
(3) The provisions are— 


(a) sections 215, 225, 444A and 707 of the Income and Corporation Taxes Act 1988; and 
(6) sections 138, 139, 140B and 140D of the Taxation of Chargeable Gains Act 1992. 
Commentary—Simon’s Taxes A7.231. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 


Time for providing information under section 308, 309 or 310: transitional provisions 
6— (1) Where paragraph (2) or (3) applies, the prescribed period or time (as the case may be) to be 
found in accordance with regulation 4 shall end upon 31st October 2004 instead of the day on which 
it would end by virtue of that regulation. 
(2) This paragraph applies in respect of proposals or arrangements (as the case may be) that are 
notifiable by virtue of any of the provisions of Part 1 of the Schedule to the Arrangements 
Regulations— 
(a) for the purposes of section 308(1), if the relevant date in relation to a proposal falls within 
the period beginning with 18th March 2004 and ending with 31st July 2004; 
(b) for the purposes of section 308(3), if the date on which the promoter first becomes aware of 
any transaction forming part of arrangements falls within the period beginning with 18th March 
2004 and ending with 31st July 2004; 
(c) for the purposes of sections 309 and 310, if the date on which any transaction forming part of 
arrangements is entered into falls within the period beginning with 23rd April 2004 and ending 
with 31st July 2004. 
(3) This paragraph applies in relation to proposals or arrangements that are notifiable by virtue of 
any of the provisions of Part 2 of the Schedule to the Arrangements Regulations— 


(a) for the purposes of section 308(1), if the relevant date in relation to a proposal falls within 
the period beginning with 22nd June 2004 and ending with 31st July 2004; 

' (b) for the purposes of section 308(3), if the date on which the promoter first becomes aware of 
any transaction forming part of arrangements falls within the period beginning with 22nd June 
2004 and ending with 31st July 2004; | . 
(c) for the purposes of sections 309 and 310, if the date on which any transaction forming part of 
arrangements is entered into falls within the period beginning with 22nd June 2004 and ending 
with 31st July 2004. 


Commentary—Simon’s Taxes A7.228. : ! 
Amendment—This regulation revoked by the Tax Avoidance) Schemes (Information) (Amendment) Regulations, 


SI 2006/1544 regs 2, 5 with effect from | August 2006. _, 
_ [Prescribed information under sections 312 and 312A ]! 


7 Bir the purposes of sections 312(2) and (5) (duty of promoter to notify client of number) and 
312A(2) (duty of client to notify parties of number) the prescribed information is— 
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(a) the name and address of the promoter; 

(b) the name, or a brief description of the notifiable arrangements or proposal; 

(c) the reference number (or if more than one, any one reference number) allocated under the 
provisions of section 311; and 

(d) the date that the reference number was— 


(i) sent by the promoter to the client; or (as the case may be) 
(ii) sent to any other person by the client under section 312A(2).? 
Commentary—Simon's Taxes A7.233. 
Amendments—! Heading substituted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, 
SI 2008/1947 regs 2, 3 with effect from 1 November 2008. 
? This regulation substituted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, SI 2009/611 regs 2, 3 
with effect in relation to duties under FA 2004 ss 312 or 312A which arise on or after 1 April 2009. This reg previously 
read as follows— 


“For the purposes of sections 312(2) and (5) (duty of promoter to notify client of number) and 312A(2) (duty of client 
to notify parties of number) the prescribed information is the reference number (or if more than one, any one reference 
number) allocated under the provisions of section 311.] 


[Time for providing information under 312A 


7A In the case of a notification under section 312A the prescribed period is the period of 30 days 
beginning with— 
(a) the day on which the client first becomes aware of any transaction forming part of 
notifiable arrangements or proposed notifiable arrangements; or, if later, 
(b) the day on which the prescribed information is notified to the client by the promoter 
under section 312. 


Exemption from duty under section 312A 


7B The duty of a client to notify other persons under section 312A does not edie to an 
employer of an employee where the employee by reason of employment receives or expects to 
receive a tax advantage in respect of income tax or capital gains tax as a result of notifiable 
arrangements or proposed notifiable arrangements.]! 


Amendments—! Regulations 7A, 7B inserted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, 
SI 2008/1947 regs 2, 4 with effect from 1 November 2008. 


Prescribed information under section 313: timing and manner of delivery 


[8— (1) For the purposes of section 313(1) (duty of parties to notifiable arrangements to notify 
HMRC of number etc) the prescribed information is that specified in whichever of para- 
graphs (4) or (5) is applicable. 

(2) For the purposes of section 313(3)(a) (cases in which the prescribed information is to be 
included in returns) the prescribed cases are those specified at paragraphs (6) to (8). 


(3) For the purposes of section 313(3)(b) (cases in which the prescribed information is to be 
provided separately)— 

(a) the prescribed cases are those specified at paragraphs (10) to (14); and 

(b) the prescribed times are those specified at paragraph (15). 


(4) In the cases prescribed at paragraphs (6) to (8) the prescribed information is— 


(a) the reference number allocated by HMRC under section 311 to the notifiable arrange- 
ments or proposed notifiable arrangements; and 

(b) the year of assessment, tax year or accounting period (as the case may be) in which, or the 
date on which, the person providing the information expects a tax advantage to be obtained. 


(5) In the cases prescribed at paragraphs (10) to (14) the prescribed information is— 


(a) the name and address of the person providing it; 

(b) any National Insurance number, tax reference number, PAYE reference number or other 
personal identifier allocated by HMRC to the person to whom the information relates; 

(c) the reference number allocated to the scheme by HMRC under section 311 to the 
notifiable arrangements or proposed notifiable arrangements; 

(d) the year of assessment, tax year or accounting period (as the case may be) in which, or the 
date on which, the person providing the information or, in the case of paragraph (10), an 
employee of that person, expects to obtain a tax advantage by virtue of the notifiable 
arrangements; 

(e) the name of the person providing the declaration as to the accuracy and completeness of 
the notification; and 

(f) the capacity in which the person mentioned in sub-paragraph (e) is acting. 


(6) Subject to paragraphs (10), (12) and (13), in the case of a person who— 


(a) expects an advantage to arise in respect of his liability to pay, entitlement to a repayment 
of, or to a deferment of his liability to pay, income tax or capital gains tax as a result of 
notifiable arrangements; and 

(b) is required to make a return to HMRC by a notice under section 8 or 8A of the Taxes 
Management Act 1970 (income tax and capital gains tax: personal return and - Teasteey 
return), in respect of income tax or capital gains tax, ub) {ja 
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the prescribed information shall be included in the return under that section which relates to the 
year of assessment in which the person first enters into a transaction forming part of the 
notifiable arrangements and in the return for each subsequent year of assessment until the 
advantage ceases to apply to that person. 
This paragraph does not apply if the advantage arises in respect of a partner’s share of 
partnership profits or gains. 
(7) Subject to paragraphs (10), (12) and (13), in the case of a company which— 
(a) expects a tax advantage to arise in respect of its liability to pay, entitlement to a repayment 
of, or to a deferment of its liability to pay, corporation tax as a result of notifiable 
arrangements; and 
(5) is required to make a return to HMRC by a notice under paragraph 3 of Schedule 18 to 
the Finance Act 1998 (company tax return), in respect of corporation tax, 
the prescribed information shall be notified to HMRC in the return under that paragraph 
covering the period in which the company first enters into a transaction forming part of the 
notifiable arrangements and in the return covering each subsequent period until the tax 
advantage ceases to apply to the company. 
This paragraph does not apply if the advantage arises in respect of a partner’s share of 
partnership profits or gains. 
(8) Subject to paragraphs (10) to (13), in the case of a partnership— 
(a) which expects an advantage to arise in respect of a partner’s liability to pay, entitlement to 
a repayment of, or to a deferment of the partner’s liability to pay any of the prescribed taxes 
in respect of partnership profits or gains as a result of notifiable arrangements; and 
(b) in respect of which a return is required to be made to the Board by virtue of a notice 
under section 12AA of the Taxes Management Act 1970 (partnership return) in respect of any 
of the prescribed taxes, 
the prescribed information shall be included in the returns specified in paragraph (9) covering 
the period in which the partnership first enters into a transaction forming part of the notifiable 
arrangements and in the returns covering each subsequent period until the tax advantage ceases 
to apply to the partner in question. 
(9) The returns referred to in paragraph (8) are— 
(a) the partnership’s return under section 12AA of the Taxes Management Act 1970; and 
(b) the return under section 8 or 8A of that Act, or under paragraph 3 of Schedule 18 to the 
Finance Act 1998, of the partner in respect of whom an advantage is expected. 
(10) In the case of a person who is the employer of an employee, by reason of whose 
employment a tax advantage is expected to arise to any person in respect of income tax, 
corporation tax or capital gains tax as a result of notifiable arrangements— 
(a) paragraphs (6) to (8) shall not apply; and 
(b) the prescribed information shall be provided separately to HMRC in such form and 
manner as they may specify by the time in paragraph (15). 
(11) In the case of a person who would be obliged to comply with a duty under paragraphs (6) to 
(8), but is not required, in respect of a year of assessment, accounting period or tax year— 
(a) in the case of notifiable arrangements to which paragraph (6) applies, to make a return 
under either of the provisions mentioned in paragraph (6)(4); 
(b) in the case of notifiable arrangements to which paragraph (7) applies, to make a return 
under the provision referred to in paragraph (7)(b); or ' 
(c) in the case of notifiable arrangements to which paragraph (8) applies, to make a return 
under any of the provisions in paragraph (9); 
the person must provide the information specified in paragraph (5) separately to HMRC in such 
form and manner as they may specify by the time in paragraph (15). 
(12) In a case of a person who is obliged to comply with a duty under paragraphs (6) to (8) 
and— 
(a) the relevant return is not delivered by the filing date; or 
(b) the relevant return is delivered by the filing date but does not include the prescribed 
information; 
paragraphs (6) to (8) shall not apply and the prescribed information shall be provided separately 
to HMRC in such form and manner as they may specify by the time in paragraph (15). 


(13) In a case where— 
(a) a person is required to provide information relating to more than one reference number; 
(b) the information is included in a return under paragraphs (6) to (8); and _ 
(c) the number of reference numbers in relation to which information is required exceeds the 
number of spaces allocated to the information on the return form; 
the information relating to so many of the reference numbers as exceeds the number of allocated 
spaces shall be provided separately to HMRC in such form and manner as they may specify by 
the time in paragraph (15). 
(14) In addition to the duty under any other paragraph above, in a case where the arrangements 
give rise to a claim submitted separately from the return under— 
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(a) section 261B of the Taxation of Chargeable Gains Act 1992 (treating trade loss etc as 
CGT loss); or 
(b) Part 4 of the Income Tax Act 2007 (loss relief); 


the prescribed information shall be provided separately to HMRC in such fotki and manner as 
they may specify at the time in paragraph (15). 


(15) The prescribed times for providing information separately under paragraphs (10) to (14) 
are— 


(a) in the case of paragraph (10), any time during the period ending on the date on which— 


(i) the return under regulation 73 of the Income Tax (Pay As You Earn) Regulations 2003 
is or would be due in respect of the tax year in which the employer first enters into a 
transaction forming part of the notifiable arrangements; and 
(ii) the return for each subsequent year is or would be due until an hdpantase ceases to 
apply to any person; 


(b) in the case of paragraph (11)— 


(i) for sub-paragraph (a), any time during the period ending on 31st January next 
following the end of the year of assessment in question; 

(ii) for sub-paragraph (6), any time during the period ending on the date defined as the 
filing date for the purposes of paragraph 14 of Schedule 18 to the Finance Act 1998 in 
respect of the period of account in question; 
(iii) for sub-paragraph (c), any time during the period ending on the earliest date by which 
the person in question could be required to file a return under section 1ZAA of the Taxes 
Management Act 1970, determined in accordance with whichever of subsections (4) and (5) 
of that section is applicable; 


(c) in the case of paragraphs (12) and (13), any time during the period ending on the filing 
date for the relevant return; 
(d) in the case of paragraph (14), the time that the claim is made; | 


(16) For the purposes of paragraph (15)(c) “the filing date” is whichever date in paragraph (i) to 
(ui) of paragraph (15)(6) applies to the relevant return. 


(17) This regulation does not apply to information provided in respect of the SDLT Arrange- 
ment Regulations.]! 


Commentary—Simon’s Taxes A7.233. 
' This regulation substituted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, SI 2009/611 regs 2, 4 
with effect in relation to— 
(a) reference numbers notified to a person under FA 2004 ss 311, 312 or 312A on or after 1 Apsil 2009, where that 
person has a duty under FA 2004 s 313; and 
(b) claims under either of the provisions mentioned in para (14) of the substituted reg 8 above, made on or after 
1 April 2009 (SI 2009/611 reg 1(3)). 
Regulation 8 previously read as follows— 


“8— (1) For the purposes of section 313 (duty of parties to notifiable arrangements to notify the Board of number, 
etc)— ; I 


(a) the prescribed information is— 


(i) the reference number allocated by the Board under section 311 to the notifiable arrangements or proposed 
notifiable arrangements; and 

(ii) the year of assessment, tax year or accounting period (as the case may be) in which, or the date on which, 
the person making the notification expects a tax advantage to be obtained; and 


(b) the prescribed times at which a person who is a party to notifiable arrangements must provide the Board with 
information under that section are those specified in whichever of paragraphs (2) to (6) are applicable in his case. 


(2) In the case of a person who— 


(a) expects an adyantage to arise in respect of his liability to pay, entitlement to a rence of, or to a deferment 
of his liability to pay, income tax or capital gains tax as a result of notifiable arrangements; and~ 

(b) is required to make a return to the Board by a notice under section 8 or 8A of the Taxes Management Act 1970 
(income tax and capital gains tax: personal return and trustee’s return), in respect of income tax or capital gains tax, 


the prescribed information shall be included in the return under that section which relates to the year of assessment in 
which he is notified of the reference number under section 311 or 312 (as the case may be), or in which the advantage 
is expected to arise if earlier; and (in any case) in the return for each subsequent year of assessment until the “as ad 
ceases to apply to him. 


This paragraph does not apply if the advantage arises in respect of a partner’s share of partnership profits or gains, 
and is subject to the qualifications in paragraph (6). : 


(3) In the case of a partnership— 


(a) which expects an advantage to arise in respect of a partner's liability to pay, entitlement to a tepayment SE or to 
a deferment of the partner’s liability to pay any of the prescribed taxes in respect of partnership: Profits or ‘gains as 
a result of notifiable arrangements; and 
(b) in respect of which a return is required to be made to the Board by virtue of a notice be section 12AA of the 
Taxes Management Act 1970 (partnership return) in respect of any of the prescribed taxes, 4) 6 4». 
the prescribed information shall be included in the returns’ specified in paragraph (4) covering the period in which the 
person required to make the return in question is notified of the reference number under section 31 or 312 (as the case 
may be), or in which the advantage is expected to arise, if earlier; and (in any case) | in the return | coverin B Fach such 
period until the advantage ceases to apply to the partner in question. 2 
(4) The returns referred to in paragraph (3) are— i FIIHGS LO 3 
(a) the partnership’s return under section 12AA of the Taxes Management Act 1970;and = 
(b) the return under section 8 or 8A of that Act, or under paragraph 3 of Schedule 18 to Pea Finance Act 1998, me 
the partner in respect of whom an advantage is expected, a ent 90 ieee 
- | UN 4 3 Li 
(5) In the case of a company which— qj 


(a) expects a tax advantage to arise in respect of its liability to pay, entitlement to a repayment of, ortoa uaterient 
of its liability to pay, corporation tax as a result of notifiable arrangements; and 813 8.0} Seti avg 
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(b) is required to make a return to the Board by a notice under paragraph 3 of Schedule 18 to the Finance Act 1998 
(company tax return), in respect of corporation tax, 


the prescribed information shall be notified to the Board in the return under that paragraph covering the period in 
which the company is notified of the reference number under section 311 or 312 (as the case may be), or in which the 
advantage is expected to arise if earlier; and (in any case) in the return covering each subsequent period until the tax 
advantage ceases to apply to the company. 


This paragraph does not apply if the advantage arises in respect of a partner’s share of partnership profits or gains, 
and is subject to the qualifications in paragraph (6). 


(6) In the case of a person who is the employer of an employee, by reason of whose employment a tax advantage is 
expected to arise to any person in respect of income tax, corporation tax or capital gains tax as a result of notifiable 
arrangements, the prescribed information shall be notified to the Board on a return in such form as they may specify. 


(7) In the case of a person who would be obliged to comply with paragraph (2), (3), (5) or (6), but is not otherwise 
required, in respect of a year of assessment, accounting period or tax year— 


(a) in the case of notifiable arrangements to which paragraph (2) applies, to make a return under any of the 
provisions mentioned in paragraph (2)(b), 
(b) in the case of notifiable arrangements to which paragraph (3) applies, to make a return under any of the 
provisions referred to in paragraph (4), 
(c) in the case of notifiable arrangements to which paragraph (5) applies, to make the return mentioned in that 
) paragraph, or 
(d) in a case to which paragraph (6) applies, to make the return mentioned in that paragraph, 
the person must provide the information specified in paragraph (8) to the Board by the appropriate date. 
(8) The information specified in this paragraph is— 
(a) the name and address of the person providing it; 
(b) any National Insurance number, tax reference number, PAYE reference number or other personal identifier 
allocated by the Board to the person to whom the information relates; 
(c) the reference number allocated to the scheme by the Board under section 311; 
(d) the year of assessment, accounting period or tax year in which, or the date on which, the person providing the 
information expects to obtain a tax advantage by virtue of the notifiable arrangements; 
(e) the name of the person providing the declaration as to the accuracy and completeness of the notification; 
(f) the capacity in which the person mentioned in sub-paragraph (e) is acting. 


(9) For the purposes of paragraph (7) “the appropriate date” is— 


(a) in a case falling within sub-paragraph (a), 31st January next following the end of the tax year in question; 

(b) in a case falling within sub-paragraph (4), the earliest date by which the person in question could be required to 
) file a return under section 12AA of the Taxes Management Act 1970, determined in accordance with whichever of 

subsections (4) and (5) of that section applies to him; 

(c) ina case falling within sub-paragraph (c), the date defined as the filing date for the purposes of paragraph 14 of 

Schedule 18 to the Finance Act 1998 in respect of the period of account in question; and 

(d) in a case falling within sub-paragraph (d), the date by which the return under regulation 73 of the Income Tax 

(Pay As You Earn) Regulations 2003 would be due in respect of the tax year in question. 


(10) References in this regulation to information being included in a return include that information being so included 
by way of an amendment to the return. 


(11) This regulation does not apply to information provided in respect of the SDLT Arrangement Regulations.”. 


[Time for providing information under section 313A and 313B 


8A— (1) In the case of a requirement under or by virtue of section 313A(1), the prescribed 
period is the period of 10 days beginning on the day after that on which the notice is issued. 


(2) In the case of a requirement under or by virtue of section 313B(1), the prescribed period is 
the period of 14 days beginning on the day after that on which the order is made.]' 


Amendments—' This reg inserted by the Tax Avoidance Schemes (Information) (Amendment) Regulations, SI 2007/2153 
regs 2, 4 with effect from 1 September 2007: SI 2007/2153 reg 1. 


[Higher rate of penalty following a failure to comply with an order under section 314A 
8B For the purposes of section 98C(2B) of the Taxes Management Act 1970 (higher rate of 
penalty after the making of an order under section 314A) the prescribed period is 10 days 
beginning with the date on which the order is made.]! 


Amendments—! This reg inserted by the Tax Avoidance Schemes (Information) (Amendment) (No 2) Regulations, 
SI 2007/3103 regs 2, 3 with effect from 20 November 2007: SI 2007/3103 reg 1. 


Exemption from liability for penalty 
9 For the purposes of section 313(4)(g) (exemption from liability to penalty under other 


provisions about returns in respect of duty to notify Board of reference number for notifiable 
arrangements) section 98A(4) of the Taxes Management Act 1970 is prescribed. 


Electronic delivery of information 
10— (1) Information required to be delivered to the Board or to any other person by virtue of 
these Regulations may be delivered in such form and by such means of electronic communica- 
tions as are for the time being authorised for that purpose. ' 
(2) The use of a particular means of electronic communications is authorised for the purposes of 
paragraph (1) only if— ‘ 
(a) it is authorised by directions given by the Board under section 132(5) of the Finance 
Act 1999 (voluntary filing by electronic means of returns and other documents); and 
(b) the user complies with any conditions imposed by the Board under that section. 
(3) Nothing in this regulation prevents the delivery of information by electronic communications 
if the information is contained in a return which is— 
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(a) authorised to be delivered electronically by virtue of regulations under section 132 of the 
Finance Act 1999; or 

(b) required to be so delivered by virtue of regulations under section 135 of the Finance 
Act 2002 (mandatory e-filing). 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 17 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 


2004/1865 
Tax Avoidance Schemes (Promoters and Prescribed Circumstances) Regulations 2004 


Made by the Commissioners of Inland Revenue under FA 2004 ss 307(5), 318(1) 


Made . . . w Stilt) HAO RMR eae Aaa 
Laid before the House of Commons:sii ob eonasnn ibe July 2004 
Coming-into force i\ivn. os a. kg . A? RAE ore Oe 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 18 (for the purposes of 
NIC avoidance schemes and proposals, any reference in these Regulations to FA 2004 ss 306-313 shall be construed as a 
reference to the corresponding provisions of the 2007 Regulations; see SI 2007/785 reg 4(2)). 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Tax Avoidance Schemes (Promoters and 
Prescribed Circumstances) Regulations 2004 and shall come into force on Ist August 2004. 


(2) In these Regulations— 

“notifiable arrangements” has the meaning given by section 306(1); 

“notifiable proposal” has the meaning given by section 306(2); and 
except where the context otherwise requires a reference to a numbered section (without more) is 
a reference to the section of the Finance Act 2004 which is so numbered. 


(3) For the purposes of these Regulations section 839 of the Income and Corporation Taxes 
Act 1988 applies to determine whether persons are connected. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 18 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 


Persons not to be treated as promoters—groups 
2— (1) A person is not to be treated as a promoter where— 


(a) the person carrying on the relevant business referred to in section 307(1) is a company 
(“company A”); and 

(b) on the date specified in paragraph (2) the other person (or each of the other persons) to 
whom company A provides services in connection with a notifiable proposal or notifiable 
arrangements is a company which is a member of the same group as company A. 


(2) The date specified by this paragraph is— 
(a) in relation to a notifiable proposal, the relevant date within the meaning given by 
section 308(2):; 
(b) in relation to notifiable arrangements, the date mentioned in section 308(3). 


(3) For the purposes of this regulation two companies are members of the same group if they 
would, by virtue of the provisions of section 170 of the Taxation of Chargeable Gains Act 1992, 
be members of the same group for the purposes of sections 171 to 181 of that Act if section 170 
were modified as follows— 


(a) for each of the references to a 75 per cent subsidiary there were substituted a pegeeens to 
a 51 per cent subsidiary; 
(b) subsection (3)(b) and subsections (6) to (8) were omitted. 


Commentary—Simon’'s Taxes A7.210. 


Persons not to be treated as promoters—employees 


3— (1) A person is not to be treated as a promoter in relation to a notifiable proposal or 
notifiable arrangements where he is an employee of an employer who is— 
(a) a promoter in relation to the proposal or the arrangements; or 
(b) a person who— m 
(i) is to enter into any transaction forming part of the proposed arrangements; or 
(ii) enters into any transaction forming part of the arrangements. 


(2) In this regulation “employee” and “employer” have the same meanings as they have for the 
purposes of the employment income Parts of the Income Tax (Earnings Bs Pensions) Act 2003 
(see section 4 of that Act) and— ONG 2 


(a) “employee” includes an office holder to whom the provisions of (hase! Parts that are 
expressed to apply to employments apply equally (see section 5 of that Act);and 

(b) “employer” includes a person under whom an flies holder holds office and to whom 
those provisions similarly apply. roUsmrroind ont hi 
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(3) For the purposes of this regulation an employee of a person who is connected with another 
person (“A”) shall be treated as an employee of A. 


Commentary—Simon's Taxes A7.210. 


Persons not to be treated as promoters under section 307(1)(a)(i) or (b)(i) 


4— (1) A person is not to be treated as a promoter under section 307(1)(a)(i) or (b)(i) where 
paragraph (2), (3) or (4) applies. 
(2) This paragraph applies where, in the course of providing tax advice, a person is not 
responsible for the design of any element of the proposed arrangements or arrangements 
(including the way in which they are structured) from which the tax advantage expected to be 
obtained arises. 
(3) This paragraph applies where— 
(a) a person, in the course of a business that is a relevant business for the purposes of 
section 307 by virtue of subsection (2)(a) of that section, is to any extent responsible for the 
/ design of the proposed arrangements or arrangements; but 
(b) does not provide tax advice in the course of carrying out his responsibilities in relation to 
the proposed arrangements or arrangements. 


(4) This paragraph applies where a person— 


(a) is not responsible for the design of all the elements of the proposed arrangements or 
arrangements (including the way in which they are structured) from which the tax advantage 
expected to be obtained arises; and 

(b) could not reasonably be expected to have— 


(i) sufficient information as would enable him to know whether or not the proposal is a 
notifiable proposal or the arrangements are notifiable arrangements; or 
(ii) sufficient information as would enable him to comply with section 308(1) or (3). 
Commentary—Simon’'s Taxes A7.210, A7.228. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 18 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 


Persons not to be treated as promoters under section 307(1)(b)(ii) 
5 A person is not to be treated as a promoter under section 307(1)(b)(ii) where he is not 
connected with another person who is a promoter under section 307(1)(a) or (6)(i) in relation 
to— 
(a) the arrangements; or 
(b) arrangements which are substantially the same as those arrangements. 


[Persons not to be treated as promoters; legal professional privilege 


6 A person is not to be treated as a promoter in relation to a notifiable proposal or notifiable 

arrangements where his involvement with the proposal or arrangements is such that he is not 

required to provide all of the information prescribed in paragraph (1) or (2) (as the case may be) 
of regulation 3 of the Tax Avoidance Schemes (Information) Regulations 2004 by virtue of 
section 314 (legal professional privilege).]! 

Commentary—Simon’s Taxes A7.210, A7.213. } ; 

Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, ST 2007/785 reg 18 (modification of this 
regulation for the purposes of NIC avoidance schemes and proposals). 

Amendments—! Regulation 6 inserted by the Tax Avoidance Schemes (Promoters, Prescribed Circumstances and Informa- 
tion) (Amendment) Regulations, SI 2004/2613 reg 2 with effect from 14 October 2004. However, in any case where the 
latest time at which a person would by virtue of SI 2004/1864 reg 4(SA), be required to provide information to the Board 
under FA 2004 s 310 would be earlier than 19 November 2004, the latest time at which that information shall be required 
to be provided shall instead be 19 November 2004: SI 2004/2613 reg 1. 


2004/2199 
Venture Capital Trust (Winding up and Mergers) (Tax) Regulations 2004 


Made by the Treasury under FA 2002 Sch 33 paras 2—S, 7-9, 11 and 16 


Cheer —* to) ued Merete es oe ee oe 27 AUDUSE 2004 
LHidvylanwchetsore Ute Be Bete ped ee pee dugush 2004 
Coming into force... 6 ee. 17 September 2004 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Venture Capital Trust (Winding up and Mergers) 
(Tax) Regulations 2004 and shall come into force on 17th September 2004. 


(2) These Regulations have effect as follows— 
(a) regulations 3 to 8 have effect in relation to any VCT-in-liquidation whose winding-up 
commences on or after 17th April 2002; 
(b) regulations 9 to 13 have effect in relation to any merger where the transactions for 
effecting the merger take place on or after 17th April 2002; and 
(c) regulation 14 has effect in relation to shares issued on or after 6th April 2004. 
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Interpretation 
2— (1) In these Regulations unless the context otherwise requires— 
“the Board” means the Commissioners of Inland Revenue; 
“eligible shares” has the meaning in Part 1 of Schedule 15B; 
“the 15% test” means the condition specified in section 842A A(2)(d); 
“market value” shall be construed in accordance with sections 272 and 273 of the 1992 Act; 
“merger” of two or more companies (and the associated definitions of “the merging 
companies” and “the successor company’) shall bear the appropriate meanings given by 
paragraph 10 of Schedule 33; 
“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 
“prescribed winding-up period”, in relation to a VCT-in- liquidation, means the period— 
(a) beginning on the commencement of the company’s winding up, and 
(b) ending on the earliest of— 
(i) the end of the company’s winding up, 
(11) the company ceasing to be wound up, 
(ii) the dissolution of the company, and 
(iv) the third anniversary of the commencement of the winding up; 
“qualifying holdings” has the meaning in Schedule 28B; 
“Schedule 33° means Schedule 33 to the Finance Act 2002; 
“securities”, except in regulation 12, has the same meaning as in section 842A A(12); 
“the 70% test” means the condition specified in section 842A A(2)(); 
“the 30% test” means the condition specified in section 842AA(2)(c); 
“statement of affairs” means a statement as to the affairs of a company, in the form prescribed 
under and complying with section 99 or 131 of the Insolvency Act 1986, as the case may be; 
“the Taxes Act” means the Income and Corporation Taxes Act 1988; 
“VCT approval” has the meaning given by paragraph 7(4) of Schedule 33, and any reference 
to such approval taking effect shall have the same meaning as in section 842AA; 
“VCT-in-liquidation” has the meaning given by paragraph 1(1) of Schedule 33; 
“venture capital trust” has the meaning given by section 842AA(1). 


(2) In regulations 9 to 14 and this paragraph— 


a “paragraph 10(1) merger” means.a merger described in paragraph 10(1) of Schedule 33; 
a “paragraph 10(2) merger” means a merger described in paragraph 10(2) of Schedule 33; 

“share for business transfer” means an issue of shares as mentioned in paragraph 10(1)(6) or 
(2)(b) of Schedule 33 (in each case, omitting sub-paragraph (i) and the word “or” which 
follows it); 

“share for share exchange” means an exchange of shares for shares as mentioned in 
paragraph 10(1)(d) or (2)(6) of Schedule 33 (in each case, omitting sub-paragraph (ii) and the 
word “or” which follows sub-paragraph (1)); 

“shares issued to effect the merger” — 


(a) in the case of a paragraph 10(1) merger, means shares in the successor company issued 
as mentioned in paragraph 10(1)(6) of Schedule 33, and 

(b) in the case of a paragraph 10(2) merger, means shares in the successor company issued 
as mentioned in paragraph 10(2)(6) of Schedule 33; 


“shares issued for new consideration” means shares in the successor company, issued in the 
period during which the merger takes place, for a consideration other than as mentioned in 
paragraph 10(1)(b) or (2)(b) of Schedule 33. 


(3) References in these Regulations to a section or Schedule (excepting Schedijié 33), Tipbut 
more, are to that section of or Schedule to the Taxes Act. 


(4) Paragraph 7(5) of Schedule 33 (acts of a liquidator attributed to the Bane shall apply for 
the purposes of regulations 3 to 8 as it applies to Part 1 of Schedule 33. 


(5) References to a resolution passed, or petition presented, to wind up a company (or other 
references to insolvency procedure) shall, where the winding up is wholly or partly other than 
under the law of England and Wales, include references to the corresponding local equivalents. 


Winding up of Venture Capital Trusts 


3— (1) Regulations 4 to 8 apply, subject to paragraphs (2) and (3), in the ‘case pf a VCT-in- 
liquidation— 


(a) whose VCT approval has had effect for the continuous period of 3 years eee aiaicty 
preceding the commencement of its winding up, or ) 

(b) which is being wound up by the court under section 122(1) of the hastens ‘Act 1986 
(other than under paragraph (a) of that provision) or under any OGRA SPE: local 
equivalent, 


and which has given notice to the Board that a resolution has been passed, c me a Pp tition 
presented, to wind up the company, pursuant. to tesulalion 8(1) of the. Venture Capite Trust 
Regulations 1995. “agisen orlitiy nigssitte 


(2) Where a company— ) ii ( . ? 1 qonsiugs1 (5) 
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(a) on or after 6th April 2004 and before 6th April 2006, makes an issue of shares falling 
within the circumstances in section 842AA(5A)(a) and (b) (that is, whether or not the 
company makes a further issue as mentioned in paragraph (c) of that provision), and 
(b) has not made an issue of shares falling within those circumstances, before 6th April 2004, 
the period in paragraph (1)(a) shall be 5 years. 
(3) Paragraph (1) shall not apply to any VCT-in-liquidation which is, or has at any time been, a 
merging company (other than a successor company). 
4 For the purposes of paragraph 3(9) of Schedule 15B, the commencement of the winding up 
shall not affect the status of the VCT-in-liquidation as a venture capital trust. 


5 Section 100(1) of the 1992 Act (read with section 16(2) of that Act as regards losses) shall have 
effect as if a VCT-in-liquidation that would not otherwise be a venture capital trust were treated 
as a venture capital trust, during its prescribed winding-up period, in relation to gains and losses 
accruing on the disposal of assets acquired by the trust company before the commencement of 
its winding up. 
ban (1) Sections 151A (excepting subsection (3)) and 151B of the 1992 Act shall have effect as 
ollows. 


(2) During the VCT-in-liquidation’s prescribed winding-up period those provisions shall have 
effect as if— 


(a) the conditions in section 842AA(2) were fulfilled, and 
(b) the VCT-in-liquidation, if not otherwise a venture capital trust, were so treated. 
(3) At the end of the prescribed winding-up period, if— 
(a) the VCT-in-liquidation is still in existence, and 
(b) the conditions in section 842AA(2) are not fulfilled immediately following the end of that 
period, 
VCT approval shall be treated, for the purposes of sections 151A(1) and 151B(6) and (7), as 
having been withdrawn from the VCT-in-liquidation immediately following the end of that 
period. 


7— (1) Paragraph 3(1) of Schedule SC to the 1992 Act (“paragraph 3(1)”) shall have effect as 
if— 
(a) the VCT-in-liquidation, if not otherwise a venture capital trust, were so treated during its 
prescribed winding-up period; 
(b) during its prescribed winding-up period, paragraph (f) of paragraph 3(1) were omitted; 
(c) in paragraph (g) of paragraph 3(1), for “(/)” there were substituted “(e)”; and 
(d) there were added at the end of paragraph 3(1)— 
0k 
(h) a VCT-in-liquidation— 
(i) to which regulation 7 of the Venture Capital Trust (Winding up and Mergers) (Tax) 
Regulations 2004 applies, and 
(ii) in which those shares are shares, 


is still in existence immediately following the end of its prescribed winding-up period (within 
the meaning in those Regulations).”. 


(2) Paragraph 3(6) of that Schedule shall be modified as if for “(/)” there were substituted “(h)”. 


(3) Paragraph 5(1) of that Schedule shall be modified as if for paragraph (d) there were 
substituted— 
“(d) to the person who holds the shares in question immediately following the end of the 
company’s prescribed winding-up period (within the meaning in the Venture Capital Trust 
(Winding up and Mergers) (Tax) Regulations 2004),”. 


Transfer of investments in specie from a VCT-in-liquidation to a venture capital trust 


8— (1) This regulation applies where — 
(a) a VCT-in-liquidation has made all reasonable endeavours to sell shares or securities 
comprised in its qualifying holdings at, or as near as may be to, their market value, but has 
been unable to do so; 
(b) the VCT-in-liquidation, during its prescribed winding-up period, transfers the shares or 
securities to a venture capital trust by way of a bargain made at arm’s length, or for a 
consideration not less than their market value; and 
(c) the value of all shares or securities transferred under this regulation by the VCT-in- 
liquidation to venture capital trusts during its prescribed winding-up period does not exceed 
7.5% of the aggregate value of the investments of the VCT-in-liquidation at the commence- 

_ ment of its winding up. 

(2) For the purposes of paragraph (1)(c) the value of investments (including shares or securities) 

shall be taken to be— , 

_ (a) those used in the VCT-in-liquidation’s statement of affairs, or 

_ (b) where sub-paragraph (a) does not provide a value for the investment, its market value at 
the commencement of the winding up. 
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(3) Where the requirements of any of paragraphs 1(2)(b) and 6 to 8 of Schedule 28B were 
satisfied (or deemed to be satisfied) to any extent or for any period in relation to the investment 
when held by the VCT-in-liquidation (whether before or after the commencement of its winding 
up), they shall be treated as satisfied to the same extent or for the same period in relation to the 
investment when held by the venture capital trust. 


Mergers of Venture Capital Trusts 


9— (1) Regulations 11 to 13 shall apply to a merger of two or more companies, each of which 
was a venture capital trust immediately before the merger begins to be effected, in any case 
where, before the transactions for effecting the merger take place, the Board have notified their 
approval of the merger, subject to paragraph (2). 


(2) In the case of a paragraph 10(2) merger, the approval of the merger (and the application of 
regulations 11 to 13) shall be conditional on the successor company having VCT approval, and 
on the VCT approval having taken effect, at any relevant time for the purposes of those 
regulations (excepting regulation 13(4)(a)). 


(3) The Board shall not approve the merger unless, on the application of a merging company or 
a successor company, the Board are satisfied that— 


(a) the merger is effected for bona fide commercial reasons and is not part of a scheme or 
arrangement the main purpose of which, or one of the main purposes of which, is the 
avoidance of tax; 

(b) in the case of a paragraph 10(2) merger, that the shares issued to effect the merger will be 
issued only at times when there are no issued shares in the successor company, other than 
subscriber shares, such shares as may be required to obtain a trading certificate under 
[section 761 of the Companies Act 2006]' and shares previously issued to effect the merger; 
(c) where there is a share for share exchange, more than 50% of the issued share capital, 
immediately before the transactions for effecting the merger, of — 


(i) each of the other merging companies (in a paragraph 10(1) merger), or 
(ii) each of the merging companies (in a paragraph 10(2) merger), (or shares representing 
them) will be exchanged for shares issued to effect the merger; 
(d) where any consideration other than shares in the successor company is offered to— 


(1) all or any members of another merging company (in a paragraph 10(1) merger), or 
(ii) all or any members of a merging company (in a paragraph 10(2) merger), in exchange 
for their holdings in that company, the amount or value of such consideration does not 
exceed 10% of the aggregate amount or value of consideration offered to the members of 
that company; 


(e) where there is a share for business transfer, the shares are issued in respect of and in 
proportion to (or as nearly as may be in proportion to) the holdings of the persons to whom 
they are issued in the other merging company or companies (in a paragraph 10(1) merger) or 
merging companies (in a paragraph 10(2) merger); 

(f) where there is a transfer of part of the business of a merging company to the successor 
company as mentioned in paragraph 10(1)(b)(ii) or 10(2)(6)(i) of Schedule 33, the market 
value of the part not so transferred is merely incidental in comparison with the market value 
of the part so transferred; and 

(g) the money raised by any shares issued for new consideration (or any assets directly or 
indirectly derived from that money) to be used for the purpose of the successor company 
parcuasiny its own shares, or those of any of the merging companies, shall not exceed the least 
of A, B and C, 


where: 


A equals 20% of the amount of money raised by the shares issued for new consideration (or 
of the aggregate of those amounts if there has been more than one such share issue); 


B equals 5% of the aggregate of all amounts subscribed for eligible shares issued before the 
merger in— 


(i) the successor company, and 
(ii) the merging companies, or other merging companies, as the case may be; and 


C equals £3,000,000. 


Amendments—! Words in para (3)(b) substituted by the Companies Act 2006 (Consequential po egger ous (feixes and 
National Insurance) Order, SI 2008/954 art 54 with effect from 6 April 2008. 


Procedure for Board's approval 


10— (1) Any application under regulation 9(3) shall be in writing and shall. contain particulars 
of the transactions in connection with the merger that are to be effected and the Board may, 
within 30 days of the receipt of the application or of any further particulars previously required 
under this paragraph, by notice require the applicant to furnish further particulars for the 
purposes of enabling the Board to make their decision; and if any such notice is not complied 
with within 30 days or such longer period as the Board may allow, the Board need not proceed 
further on the application. imtoo. suit 
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(2) The Board shall notify their decision to the applicant within 30 days of receiving the 
application or, if they give a notice under paragraph (1), within 30 days of the notice being 
complied with. 

(3) If the Board notify the applicant that they are not satisfied as mentioned in regulation 9(3) or 
do not notify their decision to the applicant within the time required by paragraph (2), the 
applicant may within 30 days of the notification or of that time require the Board to transmit 
the application, together with any notice given and further particulars furnished under para- 
graph (1), to the [tribunal]', and in that event any notification of approval by the [tribunal]! shall 
have aieet for the purposes of these Regulations as if it were a notification of approval by the 
Board. 


(4) If any particulars provided under this regulation do not fully and accurately disclose all facts 
and circumstances (including any change in circumstances) material for the decision of the 
Board or the [tribunal]' then, unless the applicant shows that the information in question was 
not in his possession or power, any resulting notification of approval by the Board or [tribunal]! 
shall be void. 
(5) The Board may supply to any joint applicant— 
(a) any information relating to the application, to a decision made on the application or to 
any change in circumstances relevant to the application or a decision; and 
(b) any communication made or received relating to the application, decision or any change in 
circumstances. 
Amendments—! In para (3), word substituted for words “Special Commissioners”, in both places, and in para (4), word 


substituted for words “Special Commissioners” and “Commissioners”, by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 128 with effect from 1 April 2009. 


11 An individual shall not be entitled to claim relief under Part | of Schedule 15B in respect of 
any shares issued to him to effect the merger by the successor company, and they shall be 
disregarded in determining whether the permitted maximum for the purposes of that Schedule 
has been exceeded (but this regulation does not extend to shares issued for new consideration). 
12— (1) Where there has been a merger, the 70% test, the 30% test and (subject to regula- 
tion 13(6)) the 15% test, and the requirements of section 842AA(2)(a) and Schedule 28B, shall 
apply to the successor company— 
(a) as if the property of the merging companies were vested in the successor company 
(transfers between a merging company and the successor company being disregarded accord- 
ingly), 
(b) disregarding, in the hands of the successor company, any assets that consist in rights 
against, or in shares or securities of, another company which is a merging company, and 
(c) disregarding, in the hands of the successor company, the use of any money which, in the 
hands of another company which is a merging company, would have been disregarded under 
section 842A A(5B), for the same periods as are mentioned in that provision. 
(2) Section 171(2)(cc) of the Taxation of Chargeable Gains Act 1992 shall not apply to a 
disposal following a merger, where the disposal is— 
(a) by a merging company to the successor company, and 
(b) of an asset held by the merging company immediately before, or in the period during 
which, the merger takes place. 
13— (1) Where there has been a merger, the following paragraphs apply. 
(2) The relevant shares issued to effect the merger are referred to as the “new shares” and— 
(a) in the case of a share for share exchange, the corresponding shares for which they were 


exchanged, and é 
(b) in the case of a share for business transfer, the corresponding shares in respect of which 


they were issued, 

are referred to as the “old shares”. 

(3) For the purposes of Schedule 15B, and of Schedule 5C to the 1992 Act— 
(a) any share for share exchange or share for business transfer shall not be treated as a 
disposal of the old shares, or as a chargeable event for the purposes of Schedule 5C to the 
1992 Act, 
(b) any other act (including the giving of relief under Part 1 of Schedule 15B, or under 
paragraph 2 of Schedule 5C to the 1992 Act) carried out, or failure to act, in relation to the 
old shares shall be treated as carried out, or omitted, in relation to the corresponding new 
shares, and 
(c) references to the company in which the old shares were held shall be read as references to 
the successor company. 

(4) For the purposes of sections 151A and 151B of the 1992 Act, where the successor 

company— 
(a) was not a venture capital trust at the time when shares issued to effect the merger were 
acquired, but : 
(b) is a venture capital trust at the time of a subsequent disposal of those shares, it shall be 
treated as a venture capital trust at and from the former time. 
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(5) Where the requirements of any of the paragraphs of Schedule 28B (except paragraph 9) were 
satisfied (or deemed to be satisfied) to any extent or for any period, in relation to an investment 
when held by a merging company immediately before the merger, they shall be treated as 
satisfied to the same extent or for the same period, in relation to the investment when held by the 
successor company, as if the successor company and the other company were the same company. 


(6) For the purposes of paragraph 9 of Schedule 28B and the 15% test— 


(a) the period during which the merger takes place shall be disregarded, and ° 

(b) if, as a result of the merger, the requirements of that paragraph or that test, as the case 
may be, would not be met immediately after the merger, those requirements shall be treated as 
met for a further period of one year. 


(7) For the purposes of section 842AA(2)(4) to (d) the value of investments in the hands of the 
successor company immediately after the merger shall be their value when last valued before the 
merger, in accordance with subsection (5) of that section, unless there has been a transaction 
(other than the merger) whereby those investments would fall to be so revalued. 
(8) For the purposes of paragraph 10B of Schedule 28B the like provisions as are contained in 
paragraph (7) shall apply (substituting references to valuations in accordance ‘with para- 
graph 10B for references to valuations in accordance with section 842AA(5)). 
(9) Where— 
(a) a merging company, other than a successor company, obtained VCT approval in exercise 
of the power conferred by section 842A A(4) (provisional approval), and 
(b) the approval is withdrawn following the merger, section 842AA shall apply to the 
withdrawal of approval with the modifications that, in subsection (7) the words “Subject to 
subsections (8) and (9),” and subsections (8) and (9), are omitted. 


Limiting the operation of section 8424 A(5B) 


14— (1) Section 842AA(SB) shall apply to a further issue of shares (in the circumstances 
mentioned in subsection (SA) of that section) conditionally on the money being raised by that 
further issue for the purposes of investment (that is, for the purpose of the trust company 
acquiring additional investments which fulfil the 70% test and the 30% test). 


(2) The condition mentioned in paragraph (1) shall be treated (in particular) as not fulfilled 1f— 


(a) any of the money raised by the further issue (or any assets directly or indirectly derived 
from that money) is used for the purpose of the trust company purchasing any of its own 
shares, and 
(b) either— 
(i) the Board are of the opinion that the shares being purchased are not insignificant in 
relation to the issued ordinary share capital of the company, or 
(ii) the purchase is made as the result of a general offer to members (with or without 
exceptions for persons connected with the trust company). 
(3) Where the further issue of shares is of shares issued for new consideration, paragraph (1) 
shall be treated (in particular) as not fulfilled if— 
(a) any of the money raised by the further issue (or any assets directly or indirectly derived 
from that money) is used for the purpose of the successor company purchasing shares in any 
of the merging companies, or the other merging companies, as the case may be, and 
(b) the money so used exceeds the least of A, B and C in regulation 9(3)(g). 
(4) Where any of the money raised by the further issue (or any assets directly or indirectly 
derived from that money) is used for a purpose other than as mentioned in paragraph (1), 
section 842AA(SB) shall be treated as not having applied to the further issue from the time 
immediately before that use of the money or other assets. 
(5S) Where, in consequence of paragraph (4), the 70% test and the 30% test fall to be applied 
immediately before the use of money mentioned in that paragraph, the trust company’s 
investments for the purposes of section 842AA(2)(b) and (c) shall be treated as including any 
money raised by that further issue (or assets directly or indirectly derived from that money). 


Commentary—Simon’s Taxes D8.207, D8.211, D8.212. 


2004/2200 
Overseas Life Insurance Companies Resnlagiie 2004 


Amendments—These Regulations revoked by the Overseas Life Insurance Companies Regulations, SI eae reg 43, 
Sch Pt 2 with effect in relation to periods of account ending on or after 31 December 2006, 


2004/2422 
Child Trust Funds Act 2004 (Commencement No 1) ‘Order 2004 


Made by The Treasury under Child Trust Funds Act 2004 s 2s, 


BL 
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1— (1) This Order may be cited as the Child Trust Funds ei 2004 (Commencement No 1) 
Order 2004. : s 28 bolsat 
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(2) In this Order— 


Corporation Tax (Notice of Coming within Charge etc) Regs 2004/2502 reg 1 


“account” means an account which (from the appointed day) is capable of being a child trust 


fund (within the meaning in the Act); 


“the Act” means the Child Trust Funds Act 2004; 
“the appointed day” means the day appointed under section 27 of the Act for the purposes of 


sections 8 and 9 of the Act. 


Commencement of certain provisions of the Act 
2 The following provisions of the Act shall come into force on Ist January 2005 for the purposes 


mentioned in relation to each provision: 


Provision 


Section 1(3) of the Act 
Section 3(1) and (3) of the Act 


Section 3(2), (4) to (9) and (12) of the Act 


Section 5(1) and (2) of the Act 


Section 5(3) to (5) of the Act 


Section 15(1), (2)(a) and (3) of the Act 


Section 17 of the Act 

Section 18 of the Act 

Section 20(1) (except paragraphs (5) and (c)), 
(2) to (6), (7) (except paragraph (c)), (8) and 
(9) of the Act 

Section 21 of the Act 


Section 22(1) and (6) of the Act 
Section 23(1) to (3) of the Act 


Section 24(1) (except paragraph (c)), (2) and 
(3) of the Act 
Section 24(5) to (7) of the Act 


Purposes 


All purposes 

All purposes (save that an account may only 
be a child trust fund from the appointed day) 
To allow accounts to be opened, and 
contracts with an account provider for their 
management to be signed, save that the 
account is only to be: 

(a) a child trust fund, or 

(b) subscribed to and operated, 

from the appointed day. 

To ensure an orderly introduction of 
accounts, by issuing some vouchers before the 
appointed day. 

Where a voucher has been issued before the 
appointed day under section 5(1) of the Act, 
to allow accounts to be opened, save that the 
account is only to be: 

(a) a child trust fund, or 

(5) subscribed to and operated, 

from that day. 

So far as those provisions relate to the 
persons referred to in section 15(2)(a) of the 
Act 

All purposes 

All purposes 

All purposes (except for the purposes of 
sections 6, 7, 9, 10 or 13 of the Act) 


For the purposes of the provisions of 
section 20 of the Act which are commenced 
by this Order 

All purposes 

For the purposes of section 22(1) and (6) of 
the Act 

For the purposes of section 22(1) and (6) of 
the Act 

All purposes 


2004/2502 
Corporation Tax (Notice of Coming within Sa ne Regulations 2004 


Made 


Laid before the E House of Commons 


Coming into force . 


. 22 September 2004 
. 22 September 2004 
.13 October 2004 


The Commissioners of Inland Revenues in exercise 2 Us the powers conferred upon them by 
section 55(2)(c), (3) and (5) of the Finance Act 2004, make the following Regulations: 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Corporation Tax (Notice of Coming within 
Charge—Information) Regulations 2004 and shall come into force on 13th October 2004. 


(2) In these Reguiationss: 


“the section” means section 55 of the Finance Act 2004; and 
a reference, without more, to a numbered subsection is a reference to the subsection of the 


section which is so numbered. 
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Information prescribed for the purposes of section 55(2)(c) of the Finance:Act 2004 
2— (1) For the purposes of subsection (2)(c) the information specified in the following 
paragraphs of this regulation 1s prescribed. 
(2) In the case of the company’s accounting period falling within either paragraph (a) or (b) of 
subsection (1), the prescribed information is the date on which that accounting period com- 
menced (within the meaning of section 12(2) of the Income and Corporation Taxes Act 1988), 
together with the information in paragraph (3). 
(3) The information to be given in respect of any company to which the section applies is— 


(a) the company’s name and its registered number; 
(b) the address of the company’s registered office; 
(c) the address of the company’s principal place of business; 
(d) the nature of the business being carried on by the company; 
(e) the date to which the company intends to prepare accounts; 
(f) the full name and home address of each of the directors of the company; 
(g) if the company has taken over any business, including any trade, profession or vocation 
formerly carried on by another— 
(i) the name and address of that former business; and 
(ii) the name and address of the person from whom the business was acquired; 


(h) if the company is deemed, by virtue of section 413(3) of the Income and Corporation 
Taxes Act 1988, to be a member of a group of companies for the purposes of Chapter 4 of 
Part 10 of that Act, the name of the parent company and the address of its registered office; 
and 

(i) in the case of a company which, at the time it gives notice under the section, has been 
obliged to comply with the requirements of the Income Tax (Pay as You Earn) Regula- 
tions 2003, the date on which that obligation first arose. 


2004/2572 
Offshore Funds Regulations 2004 
Made. . . ; . . . .30 September 2004 
Laid before the House of Commons. . . . . . . .1 October 2004 
Coming into force . . . _... .22 October 2004 


Made by the Treasury under TA 1988 s 758(7) Ae (8), Sch 27 para 21, Sch 28 para 9 and FA 
2004 s 145(2)(b) 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Offshore Funds Regulations 2004 and shall come 
into force on 22nd October 2004. 


(2) These Regulations have effect in relation to account periods ending on or after 22nd July 
2004. 


Interpretation 
2 In these Regulations— 
“class of interest” has the meaning given by section 756C of ICTA 1988; 
“ICTA 1988” means the Income and Corporation Taxes Act 1988; 
“main fund” has the meaning given by section 756C(1) of ICTA 1988; 
“umbrella fund” has the meaning given by section 756B(1) of ICTA 1988; and 
references to a part of a fund are references to a part of an umbrella fund which is regarded as 
a separate offshore fund by virtue of section 756B(2) of ICTA 1988. 


Section 758 of ICTA 1988 
3— (1) Section 758 of ICTA 1988 applies to— 
(a) a part of an umbrella fund which is regarded as a separate offshore fund by virtue of 
section 756B(2) of that Act, and 
(b) a class of interest, within a main fund, which is regarded as separate offshore fund by 
virtue of section 756C(1) of that Act, 
subject to the following modifications. ireictres” 
(2) For subsection (1)(5) substitute— 
“(b) the umbrella fund or main fund makes a distribution to— 
(i) a holder of units in a part of that fund which is regarded as a separate Offshore fund 
by virtue of section 756B(2); or 
(ii) a holder of a class of interest in an offshore fund which is regarded’ ast separate 
offshore fund by virtue of section ane for a period which saci before the date af his 
acquisition of those units or that interest;” 
(3) After subsection (1) insert— iiwerpscnts GT! | 
“(1A) In this section in the case of— rom Ov af donlw motiose 
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(a) an umbrella fund, part of which is regarded as a separate offshore fund by virtue of 
section 756B(2), or 
(>) a main fund, a class of interest in which is regarded as a separate offshore fund by 
virtue of section 756C(1), 
references to the equalisation arrangements or to the equalisation account of the offshore 
fund shall be construed respectively as references to the equalisation arrangements of, or to 
the equalisation account maintained by, the umbrella fund or the main fund in respect of the 
separate offshore fund in question.”. 
(4) For subsection (2)(a) substitute— 
“(a) his acquisition is by way of subscription for, or allotment of new shares, units or other 
classes of interest issued or created— 
(1) by an umbrella fund; 
(ii) in a fund which is regarded as a separate offshore fund by virtue of section 756B(2); 
(1) by a main fund; or 
(iv) in a class of interest which is regarded as a separate offshore fund by virtue of 
section 756C(1);”. 


Modification of Schedule 27 to ICTA 1988 
4— (1) Schedule 27 to ICTA 1988 (distributing funds) applies to— 
(a) a part of a fund which is regarded as a separate offshore fund by virtue of section 756B(2) 
of that Act, and 
(b) a class of interest, within a main fund, which is regarded as a separate offshore fund by 
virtue of section 756C(1) of that Act, 
subject to the following modifications. 
(2) In paragraph | (requirements as to distributions)— 
(a) after sub-paragraph (2) add— 
“(2A) In the case of a class of interest which is regarded as a separate offshore fund the 
reference in sub-paragraph (2)(b) to the amount of the gross income shall be a reference to 
the amount of the gross income of the main fund (as defined in section 756C(1)).”; 
(b) after sub-paragraph (3) add— 
“(3A) In the case of a part of a fund or a class of interest which is regarded as a separate 
offshore fund, the accounts referred to in sub-paragraph (3) shall be the accounts of the 
umbrella fund or the main fund, of which the part of the fund, or the class of interest forms 
part.”; 
and 
(c) after sub-paragraph (6) add— 
“(7) In sub-paragraph (6) references to— 
(a) the offshore fund do not include— 
(1) parts of an umbrella fund which are regarded as separate offshore funds by virtue 
of sections 756B(2); or 
(11) classes of interest which are regarded as separate offshore funds by virtue of 
section 756C(1); or 
(b) the making of distributions, in relation to a part of an umbrella fund or to a class of 
interest in a main fund, are references to distributions made (as the case may be) by— 
(i) the umbrella fund to persons having an interest in part of that fund which is 
regarded as a separate offshore fund by virtue of section 756B(2); and 
(ii) the main fund to a person having an interest of that class which is regarded as a 
separate offshore fund by virtue of section 756C(1).”. 
(3) In paragraph 2 (funds operating equalisation arrangements) after sub-paragraph (2) add— 
“(2A) In this paragraph in the case of— 
(a) an umbrella fund, part of which is regarded as a separate offshore fund by virtue of 
section 756B(2), or 
(b) a main fund, a class of interest in which is regarded as a separate offshore fund by 
virtue of section 756C(1), 
references to the equalisation arrangements or to the equalisation account of the offshore 
fund shall be construed respectively as references to the equalisation arrangements of, or to 
the equalisation account maintained by, the umbrella fund or the main fund in respect of the 
separate offshore fund in question. 
(2B) In this paragraph references to making a distribution, in relation to a part of an 
umbrella fund or to a class of interest in a main fund, is a reference to a distribution made (as 
the case may be) by— 
(a) the umbrella fund to persons having an interest in part of that fund which is regarded 
as a separate offshore fund by virtue of section 756B(2); and nt 
(b) the main fund to a person having an interest of that class which is regarded as a 
separate offshore fund by virtue of section 756C(1).”. 
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(4) After paragraph 4(3) insert— 
“(3A) For the purposes of sub-paragraph (3), in determining the relevant’ amount of 
expenditure attributable to— 
(a) each part of a fund which is regarded as a separate offshore fund by virtue of 
section 756B(2), or 
(b) each class of interest which is regarded as a separate offshore fund by virtue of 
section 756C(1), 
any expenditure shall be apportioned in such manner as is just and reasonable.”. 
(5) At the end of paragraph 5 (United Kingdom equivalent profits) add— 
“(6) In sub-paragraph (5) references to the offshore fund do not include— 
(a) a part of a fund, within an umbrella fund, where that part is regarded as a separate 
offshore fund by virtue of section 756B(2); or 
(b) aclass of interest, within a main fund which is regarded as a separate offshore fund by 
virtue of section 756C(1). 
(7) For the purposes of sub-paragraph (5) if an offshore fund has within it— 
(a) any part which is regarded as a separate offshore fund by virtue of section 756B(2); or 
(b) any class of interest which is regarded as a separate offshore fund by virtue of 
section 756C(1), the relevant amount of income attributable to.each part, or each class of 
interest, within the fund, shall be apportioned between them in such manner as is just and 
reasonable.” 
(6) At the end of sence AN 11 (offshore funds with wholly-owned subsidiaries) add— 
“(5) In sub-paragraphs (1) to (2) references to the offshore fund do not.include a class of 
interest which is regarded as a separate offshore fund by virtue of section 756C(1). 
(6) In the case of a class of interest, references to the offshore fund in sub-paragraphs (1), (2) 
and (4)(b) shall be to the main fund. 
(7) For the purposes of sub-paragraph (4) if— 
(a) there are parts of an umbrella fund which are regarded as separate offshore funds by 
virtue of section 756B(2); or 
(b) there are classes of interest in a main fund which are regarded as separate offshore 
funds by virtue of section 756C(1), the receipts and expenditure shall be apportioned in 
such manner as is just and reasonable.” 
(7) In paragraph 15 (application for Geeatien tai) for sub-paragraph (16) substitute— 
“(b) the application is accompanied by— 
(i) the accounts of the fund for, or for a period which includes, the account period to 
which the application relates; or 
(ii) in the case of— 
(aa) part of an umbrella fund, or 
(bb) a class of interest in a main fund, 
which is regarded as a separate offshore fund, the accounts of the Wa) fund or the 
main fund (as the case may be) for, or for a period which includes, the account period to 
which the application relates; and”. 


Modification of Schedule 28 to ICTA 1988 
5— (1) Schedule 28 to ICTA 1988 (computation of offshore income gains) applies to— 
(a) apart of a fund which is regarded as a separate offshore fund by virtue of section 756B(2) 
of that Act, and 
(b) a class of interest, within a main fund, which is regarded as a separate offshore fund by 
virtue of section 756C(1) of that Act, Is 
subject to the following modifications. 
(2) At the end of paragraph 6 add— 
“(7) In this paragraph in the case of— 
(a) an umbrella fund, part of which is regarded as a separate offshore fan “8 virtue of 
section 756B(2), or 
(>) a main fund, a class of interest in which is regarded as a separate offshore fund by 
virtue of section 756C(1), 


references to the equalisation account of the offshore fund shall be construed: as fesetands to 
the equalisation account maintained ee the umbrella fund or the main Saeseey in een of the 
separate offshore fund in question.” © i Dae al 


Modification of Schedule 26 to the Finance Act 2004: new funds within el shtialia funds 
6— (1) This regulation applies to an umbrella fund established on or before 22nd July 2004 and 


Finance Act 2004 (elections in respect of computation of UK equivalent pralnse from creditor 
relationships and derivative contracts). bev l alpen sda) 


(2) Paragraph (3) applies to a part of a fund which— ‘t rodeo ste B92 
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(a) is regarded as a separate offshore fund by virtue of section 756B(2) of ICTA 1988; and 
(b) is established after 22nd July 2004. 
(3) In relation to a part of a fund to which this paragraph applies, the repeals contained in 
paragraph 1(2) or 2(2) of Schedule 26 to the Finance Act 2004 (as the case requires) shall be 
disregarded, and accordingly— 
(a) paragraph 3 of Schedule 10 to the Finance Act 1996, (assumptions to be made in relation 
to creditor relationships for the purposes of Schedule 27 to ICTA 1988), or 
(b) paragraph 35 of Schedule 26 to the Finance Act 2002 (assumptions to be made in relation 
to derivative contracts for those purposes), 
(as the case requires) shall apply in relation to that part of the umbrella fund as they would have 
applied had those repeals not been enacted. 


Modification of Schedule 26 to the Finance Act 2004: new classes of interest within existing 
main funds 
7— (1) This regulation applies in relation to a main fund established on or before 22nd July 2004 
and which has not made an election under paragraph 1(3) or paragraph 2(3) of Schedule 26 to 
the Finance Act 2004. 
(2) Paragraph (3) applies to a class of interest within a main fund which— 


(a) is regarded as a separate offshore fund by virtue of section 756C(1) of ICTA 1988; and 
(b) is established after 22nd July 2004. 
(3) In relation to a class of interest to which this paragraph applies, the repeals contained in 
paragraph 1(2) or 2(2) of Schedule 26 to the Finance Act 2004 (as the case requires) shall be 
disregarded, and accordingly— 
(a) paragraph 3 of Schedule 10 to the Finance Act 1996, (assumptions to be made in relation 
to creditor relationships for the purposes of Schedule 27 to ICTA 1988), or 
(b) paragraph 35 of Schedule 26 to the Finance Act 2002 (assumptions to be made for the 
purposes of the Schedule in relation to derivative contracts for those purposes), 
(as the case requires) shall apply in relation to that class of interest as they would have applied 
but for those repeals. 


2004/2622 
Exemption from Tax for Certain Interest Payments Regulations 2004 
Maden an 80-dbtlace ni £0) £ enrcitibue)- lo ves test) en @einben 2004 
Laid before the House of Commons . . . . . . .11 October 2004 
Comingainto-JOneGsn ane) top: oat: . s+ «1 November 2004 


The Board, in exercise of the powers conferred upon them by section 100 of the Finance 
Act 2004 hereby make the following Regulations: 


Citation and commencement 


1 These Regulations may be cited as the Exemption From Tax For Certain Interest Payments 
Regulations 2004 and shall come into force on Ist November 2004. 


Interpretation 
2 In these Regulations— 
“the Act” means the Finance Act 2004; 
“the Board” means the Commissioners of Inland Revenue; 
“a company in Condition 1” means a company in Condition | in section 98(2) of the Act; 
“a company in Condition 2” means a company in Condition 2 in section 98(3) of the Act; 
“an exemption notice” is a notice issued by the Board under section 98(5) of the Act; 


Request for and issue of an exemption notice and notification of refusal 
3— (1) An exemption notice may be issued only on the request of an officer of a company in 
Condition 2 or its appointed agent. 
(2) On receipt of a request under paragraph (1) the Board must determine whether to issue an 
exemption notice within three months of receipt of the request and the certificate. 
(3) An exemption notice must be given to the person requesting the issue of the notice and the 
company in Condition 1. 
(4) The Board must notify in writing the person requesting the issue of the notice of a refusal to 
issue a notice specifying the date of the refusal and the reasons for the refusal. 


Information to be provided in the certificate 


4 (1) A person requesting the issue of an exemption notice must provide a certificate certifying 
that Conditions 1 to 3 in section 98 of the Act are satisfied and that section 104 of the Act 
(anti-avoidance) does not apply. 


(2) For the purposes of paragraph (1), the certificate must provide— 
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(a) proof of the residence for tax purposes of the company in Condition 2 and, wher 
necessary, the existence of a permanent establishment; 

(b) information as to the beneficial entitlement of the company in Condition 2 to the incom 
in respect of which the payment is made; 

(c) details of the United Kingdom corporation tax or tax corresponding to that tax to whicl 
the company in Condition 2 is subject; 

(d) information establishing that the company in Condition | and the company in Conditio1 
2 are 25% associates within section 99(4) of the Act; and 

(e) a copy of the loan agreement or other document providing the legal justification for th 
interest payment. 


Special relationship 
5 If section 103 of the Act (special relationship) applies or may apply to a payment of interest 
an exemption notice may specify— 
(a) the amount of the payment, or 
(b) the method to be used for determining the amount of the payment 
in relation to which the notice has effect. 


Requirements where Conditions for exemption cease to be satisfied 


6— (1) If the person who has requested the issue of an exemption notice becomes aware that an 
of Conditions 1 to 3 in section 98 of the Act has ceased to be satisfied he must as soon a 
possible notify the Board and the company in Condition 1. 


(2) If the company in Condition | becomes aware that any of Conditions 1 to 3 in section 98 o 
the Act has ceased to be satisfied it must as soon as possible notify the Board. 


(3) An exemption notice becomes ineffective if the company in Condition 1— 
(a) receives notice under paragraph (1), or 


(b) becomes aware that any of Conditions 1 to 3 in section 98 of the Act has ceased to b 
satisfied. 


Cancellation of exemption notice 
7 If— 


(a) the Board receives notice under regulation 6, 

(b) it appears to the Board that any of Conditions 1 to 3 in section 98 of the Act has cease: 
to be satisfied, or 

(c) it appears to the Board that section 104 of the Act (anti-avoidance) applies, 


the Board may cancel the exemption notice by notice in writing to the person who requested th 
issue of the exemption notice and the company in Condition 1. 


Recovery of tax not deducted 


8— (1) If after an exemption notice has been issued, it is discovered that any of Conditions | t 
3 in section 98 of the Act was not satisfied in the case of a payment of interest and ta 
deductible from the payment has not been deducted, that tax may be recovered— 

(a) by assessment on the company in Condition 2 under Case VI of Schedule D, or 

(b) if a direction to that effect is given by the Board, by deduction from Supmasaet payment 

by the company in Condition 1. 
(2) Any tax deducted in accordance with paragraph (1)(b) shall be treated as tax deductibl 
under section 349 of the Income and Corporation Taxes Act 1988 in Fespect’ of the paymen 
from which it is deducted. 


Appeals against refusal to issue an exemption notice or cancellation of an exemption notice 
9— (1) An officer of a company in Condition 2 or its appointed agent may appeal ...' against ; 
refusal to issue an exemption notice or the cancellation of an exemption notice. — 

(2) An appeal under this regulation must be by notice in writing to the Board within 30 days o 
the date of notification of the refusal under regulation 3 or the cancellation under regulation 7 
(3) The grounds of appeal are 
(a) that Conditions | to 3 in section 98 of the Act are satisfied, and - 
(b) section 104 of the Act (anti-avoidance) does not apply. 
(4) [If, on its being notified to the tribunal, the tribunal allows the appeal - it may also]!— 


(a) in an appeal against a refusal to issue an exemption notice, direct that the Board issue al 
exemption notice within 14 days of its decision, or 

(b) in an appeal against the cancellation of an exemption notice, direct that the cancellation 
was ineffective. 


[((5) Notwithstanding the provisions of sections 11 and 13 of the Tribunals, Courts an 
Enforcement Act 2007, the decision of the tribunal shall be final.]! 


sug sd 10-14 (£ 
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Amendments—' In para (1), words “to the Special Commissioners” revoked, in para (4), words substituted for words “If the 
Special Commissioners allow the appeal, they may also”, and para (5) substituted, by the Transfer of Tribunal Functions 
and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 130 with effect from 1 April 2009. Para (5) 
previously read as follows— 


“(S) The decision of the Special Commissioners shall be final.”. 


2004/2664 
Energy-Saving Items (Deductions for Expenditure etc) Regulations 2004 


Revocation—Regulations revoked by the Energy-Saving Items Regulations, SI 2007/831 reg 5, Sch, with effect in relation to 
expenditure incurred on or after 6 April 2007. 


2004/2680 
Child Trust Funds (Insurance Companies) Regulations 2004 
Made by the Treasury under TA 1988 s 333B as extended by Child Trust Funds Act 2004 
s 14(1) 


Revocation—These Regulations lapsed on the repeal of the enabling authority by FA 2007 ss 38(1), 114, Sch 7 paras 2, 4, 
Sch 27 Pt 2(7), with effect for periods of account of insurance companies beginning on or after | January 2007. 


2004/3256 
Loan Relationships and Derivative Contracts (Disregard and Bringing into Account of 
Profits and Losses) Regulations 2004 


Made by The Treasury under FA 1996 ss 84A(3A), 85B(3)(a) and 85B(5)(5) and FA 2002 
' Sch 26 paras 16(3A), 17C(1) and 17C(3)(b) 


Modem eee cateie at sr atehesns Decenbemaid 
Laid before the House of Commons . . . . . .10 December 2004 
Cominginto-forceA sone 7. 21h to AALIAGS soneee hl Janvary@2005 


Sommentary—Simon's Taxes D1.7104. 
Press releases et-—HMRC Brief 10/08, 26-2-08 (detailed guidance on changes to the tax rules on “forex matching”). 


Citation, commencement and effect 
i— (1) These Regulations may be cited as the Loan Relationships and Derivative Contracts 
Disregard and Bringing into Account of Profits and Losses) Regulations 2004 and shall come 
nto force on Ist January 2005. 
2) These Regulations have effect in relation to periods of account beginning on or after Ist 
January 2005. 


Interpretation 


2— (1) In these Regulations— 
“derivative contract” has the same meaning as in Schedule 26 to the Finance Act 2002; 
(“exchange gain or loss” has the same meaning as in paragraph 54 of Schedule 26 to the 
Finance Act 2002;]' 
“fair value accounting” has the meaning given in section 103 of the Finance Act 1996; 
“fair value profit or loss” means the profit or loss brought into account in relation to a 
derivative contract or an asset or liability representing a loan relationship where for the period 
in question fair value accounting is used, and where fair value accounting is used in relation to 
only part of a contract it means the profit or loss brought into account in relation to that part; 
(“loan relationship” has the same meaning as in section 81 of the Finance Act 1996;]! 
[“a paragraph 50A credit or debit” means the credit or debit to be brought into account in 
accordance with paragraph 50A of Schedule 26 to the Finance Act 2002:;]! 
[“a prior period adjustment credit or debit” means so much of any credit or debit as represents 
a prior period adjustment taken into account by virtue of paragraph 17B(1)(b) of Schedule 26 
to the Finance Act 2002 as a result of a change of accounting basis;]! 
“underlying subject matter” has the same meaning as in Schedule 26 to the Finance Act 2002. 


2) In these Regulations— 
“for accounting purposes” means for the purposes of accounts drawn up in accordance with 
generally accepted accounting practice; 
“generally accepted accounting practice” has the meaning given in section 50 of the Finance 
Act 2004; and 
“amortised cost”[, “consolidated accounts”], “designated”, “effective hedge”, “effective inter- 
est method”, “firm commitment”, “forecast transaction”, “foreign operation” and “net 
investment in a foreign operation” have the same meaning as for accounting purposes. 
3) In these Regulations any reference to an asset which is a ship or aircraft includes a reference 
0 a contract— 
(a) to which section 67 of the Capital Allowances Act 2001 applies; and 
(b) which relates to plant or machinery which is a ship or aircraft. 


4) In these Regulations— 
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(a) any reference to a hedging instrument includes a reference to part of an instrument; and 
(b) any reference to a hedged item includes a reference to part of a hedged item. 


(5) For the purposes of these Regulations, a company has a hedging relationship between a 
derivative contract or a liability representing a loan relationship on the one hand (“the hedging 
instrument”) and an asset, liability, receipt or expense on the other (“the hedged item”) if and to 
the extent that— 


(a) the hedging instrument and the hedged item are designated by the company asa hedge; or 
(b) in any other case the hedging instrument is intended to act as a hedge of— 


(i) the exposure to changes in fair value of a hedged item which is a recognised asset or 
liability or an unrecognised firm commitment or an identified portion of such an asset, 
liability or commitment that is attributable to a particular risk and could affect profit or 
loss of the company; 

(ii) the exposure to variability in cash flows that is attributable to a particular risk 
associated with a hedged item that is a recognised asset or liability or a forecast transaction 
and could affect profit or loss of the company; or 
(ili) a net investment in a foreign operation of the company. 


[(6) For the purposes of regulations 3 to 5, where an asset referred to is shares in a company, the 

asset comprises all the shares held in that company whenever acquired.] 

Amendments—! In para (1), definition of “exchange gain or loss” substituted, and definitions inserted, by the Loan 
Relationships and. Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment) 
Regulations, SI 2005/2012 regs 2, 3 with effect from 11 August 2005. These amendments have effect in relation to periods 
of account beginning on or after 1 January 2005 and ending after SI 2005/2012 comes into force (ie 11 August 2005). 

? Words in para (2), and whole of para (6), inserted, by the Loan Relationships and Derivative Contracts (Disregard and 
Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (2) with effect in 
relation to accounting periods beginning on or after | January 2008: SI 2007/3431 reg 1(2). 


Exchange gains or losses arising from liabilities or assets hedging shares etc 


3— (1) For the purposes of section 84A(3A) of the Finance Act 1996 there is prescribed an 
exchange gain or loss arising to a company in an accounting period in relation to a liability 
representing a loan relationship of the company which is matched with the whole or part of any 
shares, ships or aircraft. 


[(1A) For the purposes of paragraph (1) a liability representing a loan relationship does not 
include any liability representing a relationship within section 100(1) of the Finance Act 1996.]} 


(2) This regulation does not apply if movements in the fair value[, or profits or losses arising on 
the disposal,]! of any shares, ships or aircraft which are an asset falling within regulation 3(1) are 
brought into account by the company in computing, for the purposes of corporation tax, the 
profits of a trade carried on by it which consists of or includes dealing in shares, ships or 
aircraft. 
(3) [Shares, ships or aircraft are matched to the greatest possible extent with— 
(a) the liability representing the loan relationship designated as a hedge'if condition | is 
satisfied; 
(b) subject to paragraph (a), the liability representing the loan relationship referred to in 
condition 2 if that condition is satisfied;]' 
1 


Condition [1 ]' 
The condition is that for the accounting period, the shares, ships or aircraft are a hedged item 
under a designated hedge of exchange rate risk in which the liability is the Redautg instrument. 
Condition [2 ]' 


The condition is that the currency in which the liability is kithewello is such that the company 
[intends]', by entering into [and continuing to be subject to]' that liability, ...' to eliminate or 
substantially reduce the economic risk of holding the asset, or part of the, asset, which is 
attributable to fluctuations in exchange rates. 


(4) If [condition 2]! applies, a liability is matched with an asset only to the extent that the 
carrying value of the liability ...4 does not exceed the unmatched carrying value of the asset at 
[the relevant time]*. 


(5) For the purposes of section 84A(3A) of the Finance Act 1996 there is $ prescribed an exchange 
gain or loss arising to a company in an accounting period in relation to an asset representing a 


loan relationship of the company which is matched with the whole? or part of any share capital 
of the company. sent hy 


(6) An asset is matched with share capital [in particular where]? for the renee of the 
company immediately preceding the first accounting period to which these Regulations 2 


(a) exchange gains and losses on the asset were taken to a reserve; and) 055) o> ; 
(b) set off there against exchange gains and losses on the share capital. S58TI GD 8°) 


7) In this regulation } aoiooe doitdw ot (9) 
g 


“carrying value” means, in relation to a liability, the ite as shown in the sonia accounts 
of that liability; and no daivgeA seo? nh ($) 


10713 Loan Relationships & Derivative Contracts (Disregard etc) 2004/3256 reg 4 


“unmatched carrying value” means, in relation to an asset, an amount equal to the [relevant 
is 


value]’ to the extent that that amount has not previously been matched in accordance with 
this regulation or regulation 4. 


Commentary—Simon’s Taxes D1.732. 

Amendments—' This regulation amended by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 4 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 

? In para (7), words in the definition of “unmatched carrying value” substituted by the Loan Relationships and Derivative 
Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 
regs 2, 3 with effect from 29 December 2005. This amendment has effect in relation to periods of account beginning on 
or after 1 January 2005 and ending after SI 2005/3374 comes into force (ie 29 December 2005). 

3 Words in para (6) substituted by SI 2005/3374 regs 2, 4 with effect from 29 December 2005. This amendment has effect in 
relation to periods of account beginning on or after 1 January 2005 and ending after SI 2005/3374 comes into force 
(ie 29 December 2005). 

In para (4) words “at the time when the liability is entered into or, if later, when the asset is acquired” repealed, and words 
substituted for words “that time”, by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (3) with effect in relation to 
accounting periods beginning on or after 1 January 2008: SI 2007/3431 reg 1(2). 


4 


Exchange gains or losses arising from derivative contracts hedging shares etc 


4— (1) For the purposes of paragraph 16(3A) and 17C(1)(a) of Schedule 26 to the Finance 
Act 2002 there is prescribed an exchange gain or loss arising to a company in an accounting 
period in relation to a derivative contract of the company which is matched with the whole or 
part of any shares, ships or aircraft. 


(2) This regulation does not apply if movements in the fair value[, or profits or losses arising on 
the disposal,]' of any shares, ships or aircraft which are an asset falling within regulation 4(1) are 
brought into account by the company in computing, for the purposes of corporation tax, the 
profits of a trade carried on by it which consists of or includes dealing in shares, ships or 
aircraft. 


(3) (Shares, ships or aircraft are matched to the greatest possible extent with— 


(a) the derivative contract designated as a hedge if condition | is satisfied; 

(b) subject to paragraph (a), the derivative contract referred to in condition 2 if that condition 
is satisfied.]! 

1 


Condition [1 ]! 
The condition is that for the accounting period, the shares, ships or aircraft are a hedged item 


under a designated hedge of exchange rate risk in which the derivative contract is the hedging 
instrument. 


Condition [2 ]' 
The condition is that the underlying subject matter of the derivative contract is such that the 
company [intends]', by entering into [and continuing to be party to]! that contract, ...! to 


eliminate or substantially reduce the economic risk of holding the asset, or part of the asset, 
which is attributable to fluctuations in exchange rates, 


(4) If [condition 2]! applies, a derivative contract is matched with an asset only to the extent that 
the [value of the obligation under]! the derivative contract ...4 does not exceed the unmatched 
carrying value of the asset at [the relevant time]*. 


[((4A) For the purposes of paragraph 16(3A) of Schedule 26 to the Finance Act 2002 there is 
prescribed an exchange gain or loss arising to a company in an accounting period in relation to 
a derivative contract of the company which is matched with the whole or part of any share 
capital of the company.]? 


[((4B) A derivative contract is matched with share capital in particular where for the accounting 
period of the company immediately preceding the first accounting period beginning on or after 
Ist January 2005— 


(a) exchange gains and losses on the derivative contract were taken to a reserve; and 
(b) set off there against exchange gains and losses on the share capital.]* 


(5S) In this regulation— 
rite 


“unmatched carrying value” means, in relation to an asset, an amount equal to the [relevant 
value}? to the extent that that amount has not previously been matched in accordance with 
this regulation or regulation 3. i - 
[the value of the obligation under the derivative contract” means the value of the obligation 

of the company to pay in exchange for one currency an amount of a second currency and 
includes any notional obligation to pay an amount of currency in respect of a contract for 
differences. ]! 

Commentary—Simon's Taxes D1.854, D1.855. 

Amendments—! This regulation amended by the Loan Relationships and Derivative Contracts (Disregard and Bringing 

~ into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 5 with effect from 11 August 2005. 


These amendments have effect in relation to periods of account beginning on or after | January 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 


sIS 
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2 In para (5), words in the definition of “unmatched carrying value” substituted by the Loan Relationships and Derivative 
Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 
regs 2, 3 with effect from 29 December 2005. This amendment has effect in relation to periods of account beginning on 
or after 1 January 2005 and ending after SI 2005/3374 comes into force (ie 29 December 2005). 

3 Paras (4A), (4B) inserted by SI 2005/3374 regs 2, 5 with effect from 29 December 2005. This amendment has effect ir 
relation to periods of account beginning on or after 1 January 2005 and ending after SI 2005/3374 comes into force 
(ie 29 December 2005). 

* In para (4) words “at the time when the contract is entered into or, if later, when the asset is acquired” repealed, and word: 
substituted for words “that time”, by the Loan RClae SPs and Derivative Contracts (Disregard and Bringing intc 
Account of Profits and Losses) ( (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (4) with effect in relation tc 
accounting periods beginning on or after 1 January 2008: SI 2007/3431 reg 1(2). 


[Relevant value 
4A— (1) For the purposes of regulations 3(7) and 4(5), “relevant value” means— 


(a) in relation to shares held by the company in another company (“Company A”), where the 
company elects, the higher of— 


(i) the net asset value underlying the shares in Company A, and 
(ii) the value shown in the accounts of the company; and 


(b) in any other case, the value shown in the accounts of the company. 


(2) In paragraph (1)(a)(i) the net asset value underlying the shares in Company A is an amount 
equal to— 


(a) the value of the assets, less 
(b) the value of the liabilities 


of Company A and any direct or indirect subsidiary of Company A denominated in the relevant 
currency. 


This is subject to paragraph (6). 


(3) The value of assets and liabilities referred to in paragraph (2) is the value at the relevant tim« 
Naan in— 


(a) a balance sheet of Company A, or 
(b) where Company A has a direct or indirect subsidiary, a notional consolidated balanc« 
sheet of Company A prepared in the relevant currency. 


(4) For the purposes of paragraph (3) in determining whether an asset or liability would bs 
recognised in the balance sheet or notional consolidated balance sheet and, if so recognised the 
value that would be accorded to it, regard shall be had to the accounting treatment of the asse 
or liability— 

(a) in any consolidated accounts prepared by the company, or 

(b) where the company does not prepare consolidated accounts, in any consolidated account: 

prepared by a company that directly or indirectly controls the company. 


(5) Nothing in paragraphs (3) or (4) shall prevent an asset or liability, which might be eliminatec 
in the preparation of any consolidated accounts, from being taken into account in paragraph (2) 


(6) If the company does not directly hold the entire issued share capital in Company A, the ne 
asset value underlying the shares in Company A shall be reduced by such amount as is just anc 
reasonable having regard to— 


(a) the proportion of the issued shares held by the company, and 
(b) where there is more than one class of share, the rights attached to the shares held by the 
company. 

(7) An election under paragraph (1)— 


(a) is irrevocable, ; 
(b) applies to all the shareholdings held by the company which are matched in accordance 
with regulation 3(3)(b) or 4(3)(d), 
(c) has effect from the beginning of the accounting period in which the election is made, 
(d) must be made in writing to Her Majesty’s Revenue and Customs within the time limit 
specified in paragraph (8), and 
(e) must specify the review period. 
(8) The time limit for making an election is— 


(a) in relation to shares held on and before the start of the first accounting Beaton beginning 
on or after Ist January 2008, the later of— 


(i) 31st March 2008, and or 
(ii) 30 days from the start of that accounting period; and 10 


(5) in any other case, within 30 days of shares being matched in accordance with regula. 
tion 3(3)(b) or 4(3)(b). 


(6) In this pegulallon ss 


“relevant currency” means the currency which, as a result of exchange rate fluctuations, gives 
rise to the economic risk referred to in regulations 3(3) and 4(3); 

“control” has the meaning given in section 840 of the Income and paces Taxes 
Act 1988.]! etibe 


Chas ONC 2 
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Amendments—' Regulations 4A-4C substituted for previous para 4A by the Loan Relationships and Derivative Contracts 
(Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (5) 
with effect in relation to accounting periods beginning on or after 1 January 2008: SI 2007/3431 reg 1(2). Reg 4A 
previously read as follows— 

“Relevant value 
4A—(1) For the purposes of regulations 3(7) and 4(5), “relevant value” means— 
(a) the value determined on the basis of accounting used in the prior accounting period in the case specified in 
paragraph (2), and 
(b) the value shown in the accounts of the company in any other case. 
(2) The case specified is where— 
(a) an asset is matched in accordance with regulation 3(3)(b) or 4(3)(d); 
(b) in the prior accounting period the exchange gains or losses in relation to that asset were taken to a reserve and 
set off there against exchange gains or losses in relation to the liability or derivative contract with which the asset is 
matched; and 
(c) the value of the asset shown in the company’s accounts was, in accordance with generally accepted accounting 
practice, determined— 
(i) on an historic cost basis of accounting in an accounting period beginning on or after Ist January 2005 (“the 
new period”), and 
(ii) on a different basis of accounting in the prior accounting period. 
(3) In this regulation the “prior accounting period” means the accounting period of the company immediately 
preceding [the new period”. 


[Relevant time 
4B— (1) For the purposes of regulations 3(4), 4(4) and 4A(3) “relevant time” is determined as 
follows. 
(2) In a case within regulation 4A(1)(a) (relevant value determined by net asset value) the 
relevant time is the start of each review period in an accounting period. 
(3) Ina case within regulation 4A(1)(4) (relevant value determined by accounts value), the 
relevant time is the time when the liability or contract is entered into or, if later, when the asset is 
acquired. ]! 
Amendments—! Regulations 4A-4C substituted for previous para 4A by the Loan Relationships and Derivative Contracts 


(Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (5) 
with effect in relation to accounting periods beginning on or after 1 January 2008: SI 2007/3431 reg 1(2). 


[ Review period 

4C— (1) For the purposes of regulations 4A(7)(f) and 4B(2) a review period is one of a series of 
successive periods of a length specified by a company making an election in accordance with 
regulation 4A(1)(a), but not exceeding 92 days. 
This is subject to the provisions of this regulation. 
(2) The first review period in an accounting period begins on the first day of the accounting 
period or, if later, when any liability or derivative contract first becomes matched with an asset 
consisting of shares in accordance with regulation 3(3)(b) or 4(3)(6). 
(3) Where a company has matched an asset consisting of shares in accordance with regula- 
tion 3(3)(6) or 4(3)(b) (“the first asset”), the first review period in relation to shares which are 
subsequently matched— 

(a) begins when the matching occurs, and 

(b) ends at the same time as the review period which is current in relation to the first asset 

when the subsequent matching occurs. 
(4) The last review period in an accounting period must end on or before the last day of the 
accounting period.]! 


Amendments—! Regulations 4A-4C substituted for previous para 4A by the Loan Relationships and Derivative Contracts 
(Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2007/3431 reg 2(1), (5) 
with effect in relation to accounting periods beginning on or after | January 2008: SI 2007/3431 reg 1(2). 


Regulations 3 and 4: supplementary 
5— (1) Where in any accounting period— 
(a) a company holds more than one asset in relation to which there are amounts of exchange 
gains and losses falling within regulations 3 or 4; and 
(b) the currency— 
(i) in which the assets are denominated and the liability [mentioned in regulation 3(1)]! 
expressed; or 
(ii) which is the underlying subject matter of the derivative contract [mentioned in 
regulation 4(1)]', 
is the same currency, ...! [the extent to which an asset is matched is determined in accordance 
with the following rules]’. 
[Rule 1 
Liabilities and contracts are regarded as matched to the greatest possible extent with assets 
which are ships or aircraft.]' 


Rule 2 


Subject to Rule 1, liabilities and contracts are regarded as matched to the greatest possible extent 
with assets on the disposal of which a chargeable gain would accrue [if the disposal were made 
on a date falling more than 12 months after the date of acquisition of the asset]. 
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Rule 3 


Subject to Rules 1 and 2, liabilities [and contracts]! are regarded as matched with assets on a 
disposal of which no chargeable gain would be treated as accruing by virtue of Part 1 of 
Schedule 7AC to the Taxation of Chargeable Gains Act 1992 ...'. 


(2) di 
(a) part only of a liability falling within the [condition 2]? in regulation 3, or 
(b) part only of a contract falling within the [condition 2]? in regulation 4, 


could reasonably be expected to eliminate or substantially reduce the economic tisk of holding 
the asset which is attributable to fluctuations in exchange rates, the lability or contract is to be 
treated as being matched with a corresponding amount of value of an asset. 


(3) For the purposes of paragraph (1), a currency in which a liability is expressed or which is the 
underlying subject matter of a derivative contract, is to be treated, if it is not the-case, as the 
same currency in which an asset is denominated if 


(a) borrowing in that currency, or 
(b) the obligation to deliver that currency, 


could reasonably be expected to eliminate or substantially reduce the economic risk of holding 
the asset, or part of the asset, which is attributable to fluctuations in exchange rates. 


(4) Where regulation 3 or section 84A(3) of the Finance Act 1996 applies to a company in an 
accounting period in relation to a liability representing a loan relationship there is prescribed, for 
the purposes of regulation 3 or section 84A(3A) of that Act, an exchange gain or loss treated by 
virtue of paragraph 6D(2) of Schedule 28AA to the Taxes Act 1988 as arising in that accounting 
period to another company in relation to the same loan relationship. 


Commentary—Simon’s Taxes D1.733, D1.849, D1.854. 

Amendments—! This regulation amended by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 6 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
ST 2005/2012 comes into force (ie 11 August 2005). 

? Words in para (2)(a), (b) substituted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2007/948 regs 2, 4 with effect from 11 April 2007. This 
amendment has effect in relation to periods of account ending on or after 11 April 2007. 


Rules about fair value profits and losses 


6— (1) Regulations 7, [7A,]° 8 and 9 contain specific rules about excluding fair value profits and 
losses for the purposes of Schedule 26 to the Finance Act 2002. 


(2) For the purposes of regulations 7, [7A,} 8 and 9 it is immaterial that the hedging relationship 
is not an effective hedge for accounting purposes. 


(3) [Except where an election has been made under paragraph (3A)]* a company may elect that— 


(a) regulation 7 shall not apply to its currency contracts which satisfy the conditions 
contained in regulation [7(1)}*; and 

(b) regulation 8 shall not apply to its commodity contracts or debt contracts which satisfy the 
conditions contained in that regulation. 


(3A) A company may elect that regulation 9A shall apply [and]*— 


(a) [regulation 7 shall not apply, to]* its currency contracts which satisfy the conditions 
contained in regulation 7(1), and 

(b) [regulation 8 shall not apply, to]* its commodity or debt contracts which satisfy the 
conditions contained in regulation 8(1).}* 


(4) Any election made under paragraph (3) [or (3A)}> shall apply to— 
(a) all of the currency contracts entered into by the company which satisfy the conditions 
contained in regulation [7(1)}?; and 
(b) all of the commodity contracts or debt contracts entered into by the company which 
satisfy the conditions contained in regulation 8(1). 


(5) [Subject to paragraph (5A) [and except where an election has been anne under para- 
graph (SB)}*? a company may elect that regulation 9 shall not apply to its interest rate contracts 
which satisfy the conditions contained in that regulation [but that regulation 9A shall apply]? 
and any election under this regulation shall apply to all of the interest rate contracts entered into 
by the company which satisfy the conditions contained in regulation 9(1). : 
[((SA) An election under paragraph (5) has no effect in relation to interest rate contracts — 
(a) where— io SoBe 
(i) the contract or a portion of the contract (“the hedging instrument”) is designated as a 
hedge in respect of any risks arising in respect of an asset, liability, receipt or expense (“the 
hedged item”); 
(ii) fair value profits or losses arising on the hedged item or in relation 0: any ‘of the 
risks[,in relation to which the contract was intended to act as a hedge,}* arising in respect of 
the hedged item, or any portion of the hedged item, are not brought into account for the 
purposes of corporation tax for that period; and dsil-l suf ot joaid 
(iii) fair value profits or losses arising on the hedging instrument are not recognised i in tis 
company’s statement of recognised gains and losses or statement of changes in equity; or 
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(b) where the hedged item is a loan relationship to which section 87(1) of the Finance 
Act 1996 applies.]? 
[(SB) Subject to paragraph (SC), 4 company may elect that regulation 9 shall not apply to its 
interest rate contracts which satisfy the conditions contained in that regulation but that 
regulation 9A shall apply, and any election under this regulation shall apply to all of the interest 
rate contracts entered into by the company which satisfy the conditions contained in regula- 
tion 9(1). 
(SC) An election under paragraph (5B) has no effect in relation to interest rate contracts— 
(a) where the conditions in paragraph (SA)(a) are met; or 
(b) where the hedged item is an asset representing a loan relationship— 
(i) to which section 87(1) of the Finance Act 1996 applies, and 
(ii) in relation to which the company uses fair value accounting. ]}* 
oY nee to paragraph [(6A) and] (7), an election under paragraph (3) or (5) shall be made 
[before— 
(a) 1st October 2005 in the case of an election under paragraph (3), or 
(b) 31st March 2006 in the case of an election under paragraph (5), 
and has effect for that accounting period and all subsequent accounting periods unless, in the 
case of an election under paragraph (3), revoked.]? 
[(6A) In any case where a company— 
(a) does not use fair value accounting in relation to its derivative contracts for an accounting 
period beginning on or after Ist January 2005, and 
(b) begins to use fair value accounting in a subsequent accounting period (“the subsequent 
period”) in relation to contracts to which regulations 7 or 8, or regulation 9 apply and to 
which it is a party at the start of that period, an election under paragraph [(3), (3A), (5) or 
[(SB)}*) shall be made before the start of the subsequent period.]! 
[This paragraph does not apply to cases within paragraph (7).]? 
(7) In any case where a company is not a party to any contracts to which regulations 7 or 8, or 
regulation 9 apply immediately before the start of the company’s first accounting period to 
which the Regulations apply, an election [under]! paragraph [(3), (3A), (5) or (SA)}> shall be 
made within 90 days of the company entering into its first contract to which regulation 7 or 8, or 
regulation 9 applies, as the case may be [or, if later, 31st March 2006)’. 
(7A) An election under paragraph (3A) or (SB)— 
(a) must be made before the later of— 
(1) Ist April 2007, and 
(ii) the date determined by paragraph (6A) or (7) as the date before which an election must 
be made; 
(b) must be made in writing to Her Majesty’s Revenue and Customs; 
(c) is irrevocable; and 
(d) applies in relation to accounting periods beginning on or after Ist January 2006. 
(7B) An election— 
(a) under paragraph (3A) revokes any previous election under paragraph (3); 
(b) under paragraph (5B) revokes any previous election under paragraph (5).]° 
(8) A company may revoke an election under paragraph (3) ...? with effect from the date on 
which notice is given of it, but contracts entered into before that date shall not be affected. 


(9) An election under paragraph (3) ...? shall be made, and may be revoked by ...* company 
which made it, by notice in writing to the [Her Majesty’s Revenue and Customs]?. 


((9A) An election under paragraph (5) shall be made in writing to Her Majesty’s Revenue and 
Customs and is irrevocable [except where revoked by an election made under paragraph (5B)]*.}° 
(10) If— 
(a) a company (“the electing company”) makes an election under paragraph [(3), (3A), (5) or 
(SB)}* in relation to its contracts; : aaa 
(b) any other company which is a party to a derivative contract to which the election applies is 
a member of the same group of companies as the electing company; and 
(c) that other company has not made an election under paragraph [(3), (3A), (5) or (SB)}* in 
relation to the contract, as the case may be, 
then the other company is to be treated as if it had made the election but only in relation to that 
contract. 
(11) Paragraph (10) does not apply if the electing company, or the other company, entered into 
the contract in the ordinary course of a banking business or a business as a securities house. 
(12) If a contract to which regulation 7, 8 or 9 applies is transferred by a company in 
circumstances to which paragraph 28 of Schedule 26 to the Finance Act 2002 would apply but 
for paragraph 30 of that Schedule— 
(a) paragraph 30 shall not apply (and accordingly paragraph 28 shall apply) [and para- 
graph SOA[(3B)}* of that Schedule shall be modified in accordance with paragraph (12A)}’; 
and 
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(b) the transferee company is to be treated as not having made the election under paragraph 
[(3), (3A), (5) or (SB)P as the case may be (“the relevant election”) in relation to that contract, 
if it has made a relevant election in relation to all of its contracts. 
[(12A) The modification to paragraph 50A(3B) of Schedule 26 to the Finance Act is as follows— 
(a) in paragraph (a) delete “and”; 
(b) after paragraph (5) insert— 
“and 
(c) regulations 7, 8 and 9 of the Loan Relationships and Derivative Contracts (Disregard 
and Bringing into Account of Profits and Losses) Regulations 2004.”.]? 


(13) If a company (“the electing company”) makes an election under paragraph [(3), (3A), (5) or 
(5B)}* in relation to its contracts— 


(a) acontract to which the election applies is transferred to another company (“the transferee 
company’) in circumstances to which paragraph 28 of Schedule 26 to the Finance Act 2002 
applies, or 

(b) would apply but for paragraph 30 of that Schedule, 


and the transferee company has not made an election under paragraph [(3), (3A), (5) or (5B)}* in 
relation to the contract as the case may be, then the transferee company is to be treated as if it 
had made the election but only in relation to that contract. 


(14) In this Regulation— 


“group of companies” shall be construed in accordance with section 170 of the Taxation of 
Chargeable Gains Act 1992; and 
“securities house” means a person— 


(a) who is authorised for the purposes of the Financial Services and Markets Act 2000; and 
(b) whose business consists wholly or mainly of dealing as a principal in financial 
instruments within the meaning of section 349(5) and (6) of the Taxes Act 1988. 


Commentary—Simon’s Taxes D1.848. 

Amendments—! This regulation amended by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 7 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 

? Reference in paras (3)(a), (4)(a) substituted; words in paras (5), (6A), (7), (12) inserted; para (5A) inserted; words in 
paras (6), (9) substituted; words in paras (8), (9) revoked; and paras (9A), (12A) inserted; by the Loan Relationships and 
Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, 
SI 2005/3374 regs 2, 7 with effect from 29 December 2005. These amendments have effect in relation to. periods of 
account beginning on or after 1 January 2005 and ending after SI 2005/3374 comes into force (ie 29 December 2005). 

3 Paras (3A), (5B), (SC), (7A), (7B), and words in paras (4), (SA), (9A), inserted; words in paras (6A), (7), (10), (12), (13) 
substituted; word in para (9) revoked; by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2006/3236 regs 2, 3 with effect in relation to periods of 
account beginning on or after 1 January 2006 and ending on or after 27 December 2006. 

4 Words in paras (3), (5) inserted, and words in paras (3A), (6A) substituted, by the Loan Relationships and Derivative 
Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment) Regulations, SI 2007/948 regs 2, 5 
with effect from 11 April 2007. This amendment has effect in relation to periods of account ending on or after 11 April 
2007. 

> In paras (1), (2), reference inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2009/1886 regs 3, 4 with effect in relation to derivative 
contracts— 

(a) entered into on or after 1 January 2009 and which formed part of a relevant hedging relationship up to and 
including 10 March 2009; or 
(b) entered into on or after 10 March 2009. 


Fair value profits or losses arising from derivative contracts which are currency contracts 


7— [(1) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002 there 
is prescribed in relation to a derivative contract whose underlying subject matter consists wholly 
of currency— 


(a) all credits and debits representing the whole or part of a company’s fair value profit or 
loss in an accounting period if— 


(i) there is a hedging relationship between the contract or part of the contract and a 
forecast transaction or a firm commitment (“the hedged item”) of the company; and 

(ii) the hedged item is not one [for which fair value profits or losses are brought into 
account for the purposes of corporation tax]; 


(b) a company’s paragraph 50A credit or debit in relation to such a contract, if for the 
accounting period in which the paragraph 50A credit or debit falls to be a into account 
sub-paragraph (a) applies to the contract; and 
(c) a company’s prior period adjustment credit or debit in relation to such a contract, if for 
the accounting period in which the prior period adjustment credit or debit falls to be brought 
into account sub-paragraph (a) applies to the contract, and the credits and debits mentioned 
in sub-paragraphs (a) to (c) together make up the regulation 7 fair value profits or losses.]' 
(2)i zit . r duidiwropaac 
(3) Where there is a hedging relationship between part of a currency contract and a hedged item, 
the part of the [regulation 7]' fair value profit or loss that is prescribed is the part which bears to 


the whole the proportion which the value of that part of the contract which is in the hedging 
relationship bears to the value of the whole of the contract. pie 
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[((4) Paragraph 16(3) of Schedule 26 to the Finance Act 2002 does not apply to any regulation 7 
fair value profit or loss.]! 


Commentary—Simon’s Taxes D1.848. 

Amendments—! Para (1) substituted, para (2) revoked, words in para (3) inserted, and para (4) inserted, by the Loan 
Relationships and Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment) 
Regulations, SI 2005/2012 regs 2, 8 with effect from 11 August 2005. These amendments have effect in relation to periods 
of account beginning on or after 1 January 2005 and ending after SI 2005/2012 comes into force (ie 11 August 2005). 

> Words in para (1)(a) substituted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 8 with effect from 29 December 
2005. This amendment has effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/3374 comes into force (ie 29 December 2005). 


[Exchange gains or losses arising from derivative contracts hedging anticipated or future proceeds 
from certain issues of shares 


AAs (1) For the purposes of section 598(1)(a) of the Corporation Tax Act 2009, an exchange 
gain or loss arising to a company is an excluded amount in an accounting period in relation to a 
) derivative contract if— 


(a) the underlying subject matter of the contract consists wholly of currency; and 
(b) there is a relevant hedging relationship within the meaning of paragraph (2). 


(2) There isa relevant hedging relationship between a derivative contract (or part of a derivative 
contract) and the anticipated or future proceeds of an announced or proposed rights issue or 
open offer of shares (“relevant share issue”) if, and to the extent that— 


(a) the contract (or part of the contract) is intended to hedge the economic risk to future 
capital raised under the relevant share issue (“the hedged item”); and 

(b) the economic risk is attributable to fluctuations in exchange rates between the currency in 
which the relevant share issue is denominated and the company’s functional currency. 


(3) If there is a hedging relationship between part of a currency contract and a hedged item, the 

art of the fair value profit or loss that is an excluded amount is the part which bears to the 
whole the proportion which the value of that part of the contract which is in the hedging 
relationship bears to the value of the whole contract. 


(4) Paragraph (1) shall not apply to a derivative contract which is entered into with a person 


(“person A”) to whom the company is connected unless— 
(a) a person who is connected to the company enters into a derivative contract with a person 
who is not connected with the company; and _ 

| (b) that contract confers rights or imposes liabilities which are equivalent to those of A under 
the contract which A entered with the company. 


(5) Section 466 of the Corporation Tax Act 2009 (companies connected for an accounting 
period) applies for the purposes of paragraph (4). 

(6) A derivative contract to which this regulation applies may act as a hedge of the anticipated or 
future proceeds from a relevant share issue only to the extent that the value of the obligation 
under the derivative contract (within the meaning of regulation 4(5)) does not exceed the 
anticipated or future proceeds from the relevant share issue which, but for the derivative 
contract, would not be hedged. 


(7) Subsections (3) and (4) of section 606 of the Corporation Tax Act 2009 do not apply to any 
exchange gain or loss which is an excluded amount by virtue of paragraph (1). 


(8) In this regulation— 

(a) “functional currency”, in relation to a company, means the currency of the primary 
economic environment in which the company operates; and eal 

(b) “rights issue or open offer of shares” means an offer or invitation to existing shareholders 
to subscribe for or purchase further shares in proportion to (or as nearly as may be in 
proportion, to) their current holdings.]! 

Amendments—! Reg 7A inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2009/1886 regs 3, 5 with effect in relation to derivative 
contracts— 

(a) entered into on or after 1 January 2009 and which formed part of a relevant hedging relationship up to and 


including 10 March 2009; or 
(b) entered into on or after 10 March 2009. 


Profits or losses arising from derivative contracts which are commodity contracts or 
debt contracts 
8— [(1) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002 there 
is prescribed in relation to a commodity contract or debt contract— 
(a) all credits and debits representing the whole or part of a company’s fair value profit or 
loss arising in an accounting period if— 
(i) there is a hedging relationship between the contract or part of the contract and a 
.forecast transaction or a firm commitment (“the hedged item”) of the company; and 
(ii) the hedged item is not one [for which fair value profits or losses are brought into 
account for the purposes of corporation tax]’; 
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(b) a company’s paragraph 50A credit or debit, if for the accounting period in which the 
paragraph SOA credit or debit falls to be brought into account, sub-paragraph (a) applies to 
the contract; and 

(c) a company’s prior period adjustment credit or debit, if for the accounting period i in which 
the prior period adjustment credit or debit falls to be brought into account, sub-paragraph (a) 
applies to the contract, 


and the credits and debits mentioned in sub-paragraphs (a) to (c) together make up the 
regulation 8 fair value profits or losses.]! 
(2) In this regulation— 
“a commodity contract” means a derivative contract whose underlying subject matter is 
commodities unless the contract is an interest rate contract within the meaning of regula- 
tion 9(4); and 
“a debt contract” means a derivative contract whose underlying subject matter is an asset or 
liability representing a loan relationship unless the contract 1s an interest rate contract within 
the meaning of regulation 9(4). 
(3) Where there is a hedging relationship between part of a commodity contract or part of a 
debt contract as the case may be and a hedged item, the part of the [regulation 8]' fair value 
profit or loss that is prescribed is the part which bears to the whole the proportion which the 
value of that part of the contract which is in the hedging relationship bears to the value of the 
whole of the contract. 


Commentary—Simon's Taxes D1.849. 

Amendments—' Para (1) substituted and words in para (3) inserted by the Loan Relationships and Derivative Contracts 
(Disregard and Bringing into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 9 with 
effect from 11 August 2005. These amendments have effect in relation to periods of account beginning on or after 
1 January 2005 and ending after SI 2005/2012 comes into force (ie 11 August 2005). 

? Words in para (1)(a)(ii) substituted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 8 with effect from 29 December 
2005. This amendment has effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/3374 comes into force (ie 29 December 2005). 


Profits or losses arising from derivative contracts which are interest rate contracts 


9— (1) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002 there is 
prescribed all credits and debits representing the whole or part of the fair value profit or loss 
arising to a company in relation to its interest rate contracts in an accounting period if— 


(a) there is a hedging relationship between the contract or a portion of the contract and any 
of the risks arising in respect of an asset, liability, receipt or expense (“the hedged item”); and 
(b) fair value profits or losses arising on the hedged item or in relation to any of the risks[, in 
relation to which the contract was intended to act as a hedge,]? arising in respect of the hedged 
item, or any portion of the hedged item, are not brought into account for the purposes of 
corporation tax for that period. 


(2) Where paragraph (1) applies, credits and debits shall be brought into be st for the 
purposes of paragraph 17C(1)(b) of Schedule 26 to the Finance Act 2002 on the assumption that 
an appropriate accruals basis had been used in relation to the contract for. that accounting 
period. tos ; 


[(2A) Where an interest rate contract— 


(a) becomes a contract to which paragraph (1) applies, or 
(b) ceases to be a contract to which paragraph (1) applies, 


the amount to. be brought into account for the purposes of paragraph, LCA) of. Schedule 26 
to the Finance Act 2002 is such amount as is just-and, reasonable in the, circumstances and with 
regard to whether as a result of the change any amounts cease to be brought into account or are 
brought into account more than once.]! iol 9dito; 


(3) Where paragraph 16(3) of Schedule 26 to the Finance Act 2002 ‘or Fepnilation? 4 apply to a 
contract to which this regulation applies nothing in this regulation is to, poate: any, exchange 
gains or losses in relation to that contract to be brought into account. 


(4) In this regulation— 3 st 
“an appropriate accruals basis” in relation to z a derivative contract is one where 


(a) the contract is shown in the company’s accounts at cost (which may be nil), an the cost 
is adjusted for any cumulative amortisation of any premium or r other amount falling to be 
recognised in arriving at the cost of the contract; 

(b) the aggregate of — 


(i) the amount of periodical payments under the contract, or in the case of a swap 
contract under which only a single payment is to be made, the value of the p payment and 
(ii) the credits or debits representing interest arising, on. the assumption that an effective 
interest method is used, in respect of the asset or liability representing a loan relationship 
which is the hedged item, nivbech- arc o¥eateti 


represent the credits or debits that would be given by generally: aocepthdmecoutititigieractive 
in relation to an asset or liability representing a loan Felasiensiiit whesé terms include those 
of both the hedged item and the interest rate contract; j ofl} 10+ touWO008 
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(c) exchange gains and losses are recognised as a result of the translation of the contract at 
the balance-sheet date; and 

(d) profits and losses which arise as a result of the contract coming to an end before its 
stated date of maturity are amortised and brought into account over the unexpired term of 
the hedged item. 


“an interest rate contract” means— 


(i) a derivative contract whose underlying subject matter is, or includes, interest rates, or 
(i) if not falling within paragraph (7), a swap contract in which payments fall to be made 
by reference to a rate of interest or to an index determined by reference to income or retail 
prices. 


(5) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002, there is 
also prescribed for any period any credits and debits which— 


(a) have for that or any previous period been brought into account in the statement of 
recognised gains and losses or statement of changes in equity (“equity statements”); and 

(b) represent fair value profits or losses which are transferred in that period from an equity 
statement— 


(i) to the profit and loss account or income statement, or 

(11) directly to the carrying value of an asset or liability. 
(6) Where credits and debits are prescribed by sub-paragraph (5) there is also prescribed, for the 
purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002, any debits and credits 
corresponding to the sub-paragraph (5) credits and debits which are brought into account in the 
profit and loss account or income statement when— 


(a) the hedged item is recognised; or 
(6) a forecast transaction is no longer expected to occur. 


(7) This regulation does not apply to any contract to which paragraphs 6,7 or 8 of Schedule 26 

to the Finance Act 2002 applies. 

Commentary—Simon's Taxes D1.851. 

Amendments—! Para (2A) inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 9 with effect from 29 December 
2005. This amendment has effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/3374 comes into force (ie 29 December 2005). 

? Words in para (1)(b) inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into Account 
of Profits and Losses) (Amendment) Regulations, SI 2006/3236 regs 2, 4 with effect in relation to periods of account 
beginning on or after | January 2006 and ending on or after 27 December 2006. 


[9A— (1) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002 there 
is prescribed all credits and debits representing the whole or part of the fair value profit or loss 
arising to a company in relation to [a currency contract, a commodity contract, a debt contract 
or an interest rate contract (as the case may be)}* in an accounting period if— 
(a) the contract or a portion of the contract (“the hedging instrument”) is designated as a 
hedge in respect of any risks arising in respect of an asset, liability, receipt or expense (“the 
hedged item”); 
(b) fair value profits or losses arising on the hedging instrument are recognised in accordance 
with generally accepted accounting practice in the company’s statement of recognised gains 
and losses or statement of changes in equity (“equity statements”); and 
(c) the company has made an election under regulation [6(3A), 6(5) or 6(5B) (as the case may 
be)’. 
This is subject to paragraph (2). 
(2) Credits and debits which— 
(a) are brought into account in the profit and loss account or income statement (including 
debits and credits previously brought into account in an equity statement and transferred to 
the profit and loss account or income statement), or 
(b) are taken to the carrying value of an asset or liability [where the profit or loss for 
corporation tax purposes in relation to that asset or liability will not fall to be computed in 
accordance with generally accepted accounting practice}’, 
are not prescribed for the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance 
Act 2002. This is subject to paragraph (3). 
(3) In relation to credits or debits within paragraph (2)(a) [or (5)], there is prescribed for the 
purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002 any debits or credits 
corresponding to the paragraph (2)(a) debits or credits which are reflected in an equity 
statement. 
(3A) Where— 
(a) amounts in respect of a currency contract, a commodity contract or a debt contract are 
brought into account differently as a result of an election under regulation 6(3A), or 
(b) an interest rate contract ceases to be a contract to which regulation 9 applies as a result of 
an election under regulation 6(5B), 
the amount to be brought into account for the purposes of paragraph 17C(1)(6) of Schedule 26 
to the Finance Act 2002 is such amount as is just and reasonable in the circumstances and with 
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regard to whether as a result of the change any amounts cease to be brought into account or are 
brought into account more than once, and that amount shall be brought into account on the 
first day of the first accounting period beginning on or after lst January 2006.]? 


(4) In this regulation “an interest rate contract” has the same meaning as in regulation 9.]! 


Amendments—' Regulation 9A inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 10 with effect from 29 December 
2005. This amendment has effect in relation to periods of account beginning on or after 1 January 2005 and ending after 
SI 2005/3374 comes into force (ie 29 December 2005). 

* Words in para (1) substituted, words in paras (2)(b), (3), and new para (3A), inserted, by the Loan Relationships and 
Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment) Regulations. 
SI 2006/3236 regs 2, 5 with effect in relation to periods of account beginning on or after 1 January 2006 and ending on o1 
after 27 December 2006. 


Bringing fair value profits or losses into account on currency and commodity contracts 
10— (1) For the purposes of paragraph 17C(1)(c) of Schedule 26 to the Finance Act 2002— 


(a) there is prescribed the aggregate of the credits and debits representing any [regulation 7 o1 
8]! fair value profits or losses excluded in relation to a derivative contract of a company ...!: 
and 

(b) the amount of that aggregate is brought into account for the period in which a 
termination event occurs. 


This is subject to paragraphs (3), (5), (7) and (8). 
(2) In paragraph (1) a “termination event” occurs— 


(a) on the company ceasing to be a party to the contract; or 
(b) if earlier, when the hedged item begins to affect the company’s profit or loss. 


(3) If the forecast transaction or firm commitment which is the hedged item mentioned in 
regulation 7 or regulation 8 is a forecast transaction of, or a firm commitment to a purchase of. 
anything the expenditure in relation to which— 


(a) falls to be taken into account in computing the profits of a trade or property business 
carried on by the company, or 

(b) would fall to be deducted but for any provision of the Corporation Tax Acts prohibiting 
the deduction of capital expenditure in respect of depreciation of an asset, 


then the aggregate mentioned in paragraph (1)(a) in relation to the contract is[, subject tc 
paragraph (3A),]' to be brought into account in the accounting period in which the expenditure 
falls or would fall to be deducted. 


[(3A) [Subject to paragraph (3B),]? if paragraph (3)(b) applies— 
(a) the amount to be brought into account in an accounting period is the product of — 


DA 
7 HV 
Ig) 


where— 

DA is the amount of depreciation recognised in the profit and loss account or income 
statement in relation to the hedged item in the accounting period, 

E is the total expenditure on the hedged item, and 

FVP is the aggregate amount of regulation 7 or 8 fair value profit; 


(b) where the hedged item is disposed of, the balance of the aggregate amount mentioned in 
paragraph (1)(a) which has not been brought into account under sub-paragraph (a) of this 
paragraph shall be brought into account in the accounting period in which the disposal takes 
place.]! 


[(3B) Where the disposal mentioned in paragraph (3A)(4) is to a company (“the transferee”) 
which is a member of the same group of companies, in applying paragraph (3A)(a) to the 
transferee FVP shall be treated as meaning the fair value profits and losses of the transferor.]* 
[(3C) In paragraph (3B), “group of companies” has the meaning given in paragraph 28(6) of 
Schedule 26 to the Finance Act 2002.] 

(4) In paragraph (3) “property business” has the meaning given in paragraph 32(2) of 
Schedule 29 to the Finance Act 2002 (gains and losses of a company from intangible fixed 
assets). 


(5) Where— 
(a) part of a contract to which this regulation applies terminates vita the company 
ceasing to be a party to the contract, or 


(b) part only of the hedged item begins to be recognised in determining the company ’s profit 
and loss, 


paragraph (1)(}) [or paragraph (3)]' is to apply to a proportionate amount of the ot yaa 


(6) In paragraph (5) “proportionate amount” means that proportion hi the relevant aggregate 
amount which is— esiohiai | 


(a) in a case where it is part of the contract which matures, the rprepandenye which the fair 


value of the part of the contract maturing bears to the fair value of the whole of hs contract 
at that time, and sni-d ont o} 
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(b) in any other case the proportion which the fair value of the hedged item [which begins]! to 
be recognised bears to the fair value of the whole of the hedged item at that time. 
(7) Where immediately on ceasing to be a party to the contract (“the old contract”), the 
company enters into another contract (“the new contract”) which meets the conditions in 
regulation 7 or regulation 8 in relation to the same hedged item as was the hedged item in 
relation to the old contract— 


(a) paragraph (1)(4) shall not apply in relation to the old contract, and 

(b) the aggregate prescribed in paragraph (1)(a) in relation to the old contract shall be treated 
for the purposes of the application of this regulation to the new contract as included in the 
aggregate prescribed in relation to the new contract. 


(8) Where as a result of the company (“the transferor company”) ceasing to be a party to the 
contract (“the old contract” )— 


(a) paragraph 28 of Schedule 26 to the Finance Act 2002 [would apply but for paragraph 30 
of that Schedule], and 
(>) the transferee company (within the meaning of paragraph 28 of that Schedule) meets the 
conditions in regulation 7 or regulation 8 in relation to the contract (“the new contract”) and 
the same hedged item as was the hedged item in relation to the old contract, 

paragraph (9) applies. 

(9) Where this paragraph applies— 
(a) paragraph (1)(4) shall not apply in relation to the old contract; and 
(b) the aggregate prescribed in paragraph (1)(a) in relation to the old contract shall be treated 
for the purposes of the application of this regulation to the new contract as included in the 
aggregate prescribed in relation to the new contract. 


(10) For the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002, there is 
also prescribed for any period any credits and debits which— 


(a) have for that or any previous period been brought into account in the statement of 
recognised gains and losses [and]* statement of changes in equity (“equity statements’’); or 
(b) represent [regulation 7 or 8]! fair value profits or losses which are transferred in that 
period from an equity statement— 


(1) to the profit and loss account or income statement, or 
(11) directly to the carrying value of an asset or liability. 


(11) Where credits and debits are prescribed by sub-paragraph (10) there is also prescribed, for 
the purposes of paragraph 17C(1)(a) of Schedule 26 to the Finance Act 2002, any debits and 
credits corresponding to the sub-paragraph (10) credits and debits which are brought into 
account in the profit and loss account or income statement when— 


(a) the hedged item is recognised; or 
(b) a forecast transaction is no longer expected to occur. 

Commentary—Simon’s Taxes D1.850. 

Amendments—! This regulation amended by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 10 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after | January 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 

? Words in para (3A) inserted; paras (3B), (3C) inserted; and word in para (10)(a) substituted, by the Loan Relationships 
and Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, 
SI 2005/3374 regs 2, 11 with effect from 29 December 2005. These amendments have effect in relation to periods of 
account beginning on or after 1 January 2005 and ending after SI 2005/3374 comes into force (ie 29 December 2005). 


[Bringing exchange gains into account on contracts to which regulation 7A applies 

10A— (1) For the purposes of section 598(1)(c) of the Corporation Tax Act 2009 there is an 
amount to be brought into account which is equivalent to the amount of any exchange gain 
specified in paragraph (2). 
(2) The exchange gain specified is any exchange gain— 

(a) arising to a company in relation to a derivative contract to which regulation 7A applies or 

applied, and 

(b) which has been distributed to the shareholders of the company. 
(3) The amount to be brought into account by paragraph (1) is to be brought into account for 
the accounting period in which the distribution is made.]! 
Amendments—! Reg 10A inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 


Account of Profits and Losses) (Amendment) Regulations, SI 2009/1886 regs 3, 6 with effect in relation to derivative 


contracts— 
(a) entered into on or after 1 January 2009 and which formed part of a relevant hedging relationship up to and 


including 10 March 2009; or 
(b) entered into on or after 10 March 2009. 


[Profits and losses arising from loan relationships with embedded derivatives 


11— [(1) For the purposes of section 85B(3) of the Finance Act 1996 (amounts recognised in 
determining company’s profits and loss) the amounts described in paragraph (2) are prescribed 
in relation to a company which is party to a creditor relationship to which— 


(a) either— 
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(i) section 92 (convertible securities etc: creditor relationships), or 
(1i) section 93 (relationships linked to the value of chargeable assets), 


of the Finance Act 1996 applied immediately before the start of the first accounting period of 
the company to begin on or after lst January 2005, and 


(b) section 94A of the Finance Act 1996 (loan relationships with embedded derivatives) 
applies in the first accounting period of the company to begin on or after Ist January 2005. 


(1A) Where paragraph (1) does not apply, for the purposes of section 85B(3) of the Finance 
Act 1996 the amounts described in paragraph (3) are prescribed in relation to a company which 
is party to a creditor relationship to which— 

(a) section 92, or 

(b) section 93, 


of the Finance Act 1996 applies immediately before the start of the first accounting period of 
the company to begin on or after 1st January 2005.}° 


(2) The prescribed amounts are all credits and debits in respect of the host contract save for— 


(a) credits in relation to interest accruing in respect of the creditor relationship without 
regard to the amounts given by the effective interest method; and 

(b) [where paragraph (1)(a)(i) applies,}* credits and debits in respect of exchange gains and 
losses. 


(3) The prescribed amounts are all credits and debits save for— 


(a) credits in relation to interest, and 
(b) [where paragraph (1A)(a) applies,}* credits and debits in respect of exchange gains and 
losses.]! 


[(4) Where there is a change of accounting policy in drawing up a company’s accounts from one 

period of account to the next affecting the amounts to be brought into account for accounting 

purposes in respect of the company’s loan relationships, the amounts prescribed in para- 
graphs (1) to (3) that would otherwise be brought into account for the purposes of Chapter 2 of 
the Finance Act 1996 shall not be brought into account.}? 

Amendments—! Regulations 11, 12 inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 11 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after 1 Januar 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 

? Para (4) inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into Account of Profits 
and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 12 with effect from 29 December 2005. This 
amendment has effect in relation to periods of account beginning on or after | January 2005 and ending after 
SI 2005/3374 comes into force (ie. 29 December 2005). 

> Paras (1), (1A) substituted for original para (1), words in paras (2)(b), (3)(b) inserted by the Loan Relationships and 
Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) (Amendment) Regulations, 
SI 2006/3236 regs 2, 6 with effect in relation to periods of account beginning on or after | January 2006 and ending on or 
after 27 December 2006 


{12—[(1) For the purposes of section 85B(3) of the Finance Act 1996 the amounts described in 
paragraph (2) are prescribed in relation to a company which is party to a debtor relationship to 
which— 
(a) either— 

(i) section 92A (convertible securities etc: debtor relationships), or 

(11) section 93, 
of the Finance Act 1996 applies immediately before the start of the first accounting period of 
the company to begin on or after Ist January 2005, and 


(b) section 94A of the Finance Act 1996 applies in the first accounting period of the company 
to begin on or after Ist January 2005. 


This is subject to paragraph (4). 
(1A) Where paragraph (1) does not apply, for the purposes of section 85B(3) of the Finance 


Act 1996 the amounts described in paragraph (2A) are prescribed in relation to a company 
which is party to a debtor relationship to which— 


(a) section 92A, or i. deyathys 

(b) section 93, O16 SC OT TOITORES * 
of the Finance Act 1996 applies immediately before the ‘start of the first scoounting period of 
the company to begin on or after Ist January 2005. — 
This is subject to paragraph (4). 
(2) The prescribed amounts are— beth) = 


(a) where paragraph (1)(a)(i) applies, [all debits and credits in respect of the host contract save 
for— 
(i) debits in relation to interest accruing in respect of the debtor relationship, | 
(ii) credits and debits in respect of discounts, premiums, fees and other incidental costs to 
the extent that these amounts are not within section 92A(3) of the Finance Act. 1996, and, 
(ili) debits and credits in respect of exchange gains and losses, © we 


without regard to the amounts given by the effective interest method, and]*; rsciis (9) 
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(5) where paragraph (1)(a)(ii) applies, all debits and credits in respect of the host contract save 
for debits in relation to interest accruing in respect of the debtor relationship without regard 
to the amounts given by the effective interest method. 


(2A) The prescribed amounts are— 


(a) where paragraph (1A)(qa) applies, debits to the extent that they are within section 92A(3) 
of the Finance Act 1996; 

(b) where paragraph (1A)(b) applies, all debits and credits in respect of the host contract save 
for debits in relation to interest.}* 


[(3) Where there is a change of accounting policy in drawing up a company’s accounts from one 
period of account to the next affecting the amounts to be brought into account for accounting 
purposes in respect of the company’s loan relationships, the amounts prescribed in para- 
graphs (1) and (2) that would otherwise be brought into account for the purposes of Chapter 2 
of the Finance Act 1996 shall not be brought into account.|* 


[(4) This regulation does not apply to a company which is a party to a debtor relationship in a 
) case where— 


(a) the company is carrying on a banking business or a business consisting wholly or partly in 
dealing in securities, and 
(b) it entered into the debtor relationship in the ordinary course of that business.]*]! 

Amendments—' Regulations 11, 12 inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing 
into Account of Profits and Losses) (Amendment) Regulations, SI 2005/2012 regs 2, 11 with effect from 11 August 2005. 
These amendments have effect in relation to periods of account beginning on or after | January 2005 and ending after 
SI 2005/2012 comes into force (ie 11 August 2005). 

? Words in paras (1), (2) inserted, and paras (3), (4) inserted, by the Loan Relationships and Derivative Contracts 
(Disregard and Bringing into Account of Profits and Losses) (Amendment No 2) Regulations, SI 2005/3374 regs 2, 13 
with effect from 29 December 2005. This amendment has effect in relation to periods of account beginning on or after 
1 January 2005 and ending after SI 2005/3374 comes into force (ie 29 December 2005). 

3 Paras (1)-(2A) substituted for original paras (1), (2) by the Loan Relationships and Derivative Contracts (Disregard and 
Bringing into Account of Profits and Losses) (Amendment) Regulations, SI 2006/3236 regs 2, 7 with effect in relation to 
periods of account beginning on or after 1 January 2006 and ending on or after 27 December 2006. 

4+ Words in para (2)(a) substituted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2007/948 regs 2, 6 with effect from 11 April 2007. This 
amendment has effect in relation to periods of account ending on or after 11 April 2007. 

Where a company ceased to be party to a debtor relationship to which SI 2004/3256 reg 12(1)(a)(i) applies before 
11 April 2007, reg 6 shall not apply in respect of that loan relationship. 


[Transitional provision: exchange losses arising from contracts to which regulation 7A applies 
13— (1) This regulation applies to a derivative contract to which regulation 7A applies— 


(a) which was entered into on or after Ist January 2009; 

(b) which formed part of a relevant hedging relationship (within the meaning of regula- 
tion 7A) up to and including 10th March 2009; and 

(c) in respect of which an exchange loss would have arisen to the company had an accounting 
period ended on 9th March 2009. 


(2) For the purposes of section 598(1)(c) of the Corporation Tax Act 2009 the amount to be 
brought into account is the lower of— 


(a) the exchange loss arising to the company which is incurred on the termination of the 
derivative contract; or rt 
(b) the exchange loss which would have arisen to the company in relation to the derivative 
contract had an accounting period ended on 9th March 2009. 
(3) Paragraph (4) applies if there is more than one derivative contract to which regulation 7A 
applies in relation to the same hedged item. 
(4) The total amount of the exchange loss in relation to those contracts which is to be brought 
into account under this regulation shall not exceed the aggregate net exchange losses (if any) 
which— 
(a) arose to the company on the termination of those contracts, or : 
(b) would have arisen to the company in relation to those contracts had an accounting period 
ended on 9 March 2009. 
(5) Where paragraph (4) applies, the amount of loss to be brought into account is to be 
apportioned between each of the contracts on a just and reasonable basis. 
(6) For the purposes of this regulation, the termination of a derivative contract shall be regarded 
as having occurred on the earlier of— 
(a) the day on which the contract is terminated, or 
(b) the last day of the first accounting period which ends on or after 10th March 2009. 
(7) The amount to be brought into account for the purposes of section 598(1)(c) of the 
Corporation Tax Act 2009 is nil in a case where— 
(a) no exchange loss:arises to the company on the termination of the derivative contract; 
(b) there is more than one derivative contract to which regulation 7A applies in relation to the 
same hedged item and no aggregate net exchange loss arises to the companion the termination 
of those contracts; or 
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(c) there is more than one derivative contract to which regulation 7A applies in relation to the 
same hedged item and no aggregate net exchange loss would have arisen to the company in 

relation to those contracts had an accounting period ended on 9th March 2009. ]' 
Amendments—! Reg 13 inserted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into Account 
of Profits and Losses) (Amendment) Regulations, SI 2009/1886 regs 3, 7 with effect in relation to derivative contracts— 
(a) entered into on or after 1 January 2009 and which formed part of a relevant hedging relationship up to and 


including 10 March 2009; or 
(b) entered into on or after 10 March 2009. 


2004/3271 
Loan Relationships and Derivative Contracts (Change of Accounting Practice) 
Regulations 2004 


Made by the Treasury under FA 1996 ss 85B(3), (5), 90A, Sch 9 para 19B and FA 2002 Sch 26 


para 17C 
Made . . on ss» L). ODecember200 
Laid before the House of Commons... . . .10 December 2004 
Coming into force” 20. 34% 8 Po, SO rae 


Commentary—Simon’'s Taxes D1.7100, D1.845, D1.8102. 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Loan Relationships and Derivative Contracts 
(Change of Accounting Practice) Regulations 2004 and shall come into force on Ist January 
2005. 


(2) These Regulations have effect in relation to periods of account beginning on or after Ist 
January 2005. 


Interpretation 
2 In these Regulations— 


“amortised cost basis of accounting” has the meaning given by section 103(1) of the Finance 
Act 1996; 

[“earlier period” and “later period” have the meanings given in paragraph 19A of Schedule 9 
to the Finance Act 1996;]! 

[““exchange gains and losses’— 


(a) in relation to a loan relationship shall be construed in accordance with sections 103(1A) 
and 103(1B) of the Finance Act 1996; and 

(b) in relation to a derivative contract shall be construed in accordance with para- 
graphs 54(2) and (3) of Schedule 26 to the Finance Act 2002;) 


“fair value accounting” has the meaning given by section 103(1) of the Finance Act 1996; 
“impairment” and “impairment loss” have the meanings given by section 103(1) of the 
Finance Act 1996. 

[qualifying transfer” means— 


(a) a transaction to which section 343(1) of the Income and Corporation Taxes Act 1988 
(company reconstruction without a change of ownership) applies, 
(>) a transaction to which that section would apply if for “trade® there were substituted 
“investment business or property business”, or 
(c) a transfer of a business which consists of the effecting or carrying out of contracts of 
long-term insurance from one person to another person (“the transferee’); 
“successor” has the meaning given by section 343(1) of the Income and Corporation Taxes 
Act 1988; 
“transferee” shall be construed in accordance with paragraph (c) of “qualifying transfer” .| 
Amendments—' Definitions of “earlier period” and “later period” inserted by the Loan Relationships and Derivative 
Contracts (Change of Accounting Practice) (Amendment) Regulations, SI 2005/3383 regs 2, 3 with effect from 
29 December 2005. The amendments have effect 1 in relation to periods of account beginning on or after 1 January 2005. 
? Definitions of “qualifying transfer”, “successor” and “transferee” inserted by the Loan Relationships and Derivative 
Contracts (Change of Accounting Practice) (Amendment) (No 2) Regulations, SI 2007/3432 regs 2, 3 with effect in 
relation to accounting periods beginning on or after 1 January 2008: SI 2007/3432 reg 1(2). 


* Definition of “exchange gains and losses’ inserted by the Loan Relationships and Derivative Contracts (Change of 
Accounting Practice) (Amendment) Regulations, SI 2008/3237 regs 2, 3 with effect from i January 2009. 


[Prescribed debits and credits to be brought into account: general _ 


3 [Subject to regulation 3C, the debits and credits prescribed in regulation 4 shall be brought into 
account in accordance with regulations 3A and 3B in an accounting bats of ce pepipeny 
beginning on or after Ist January 2006.]! 


Amendments—! Regulation 3 substituted by the Loan Relationships and Derivative Contracts (Change of “Accounting 
Practice) (Amendment) Regulations, SI 2006/3238 regs 2, 3 with effect from 27 December 2006. 
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[Prescribed debits and credits brought into account over prescribed period 


3A— (1) Subject to regulation 3B, debits and credits prescribed in regulation 4 (“the applicable 
amounts”) shall be brought into account in accordance with this regulation. 


(2) [Subject to paragraphs (7A) and (7B),}’ one tenth of the applicable amounts shall be brought 
ne eee for each year in the period of ten years (“the prescribed period”) beginning with 
the later of— 


(a) the first accounting period of the company beginning on or after Ist January 2006, and 
(b) the later period. 


(3) If amounts representing fractions of the applicable amounts fall to be brought into account 
under paragraph (2), those amounts shall be— 


(a) apportioned between the accounting periods beginning or ending in that year, and 
(>) brought into account in the periods to which they are allocated in accordance with that 
apportionment. 


(4) An apportionment between accounting periods of amounts to be brought into account under 
paragraph (2) for any year shall be made according to how much of the year is included in each 
period, and, if that year and the accounting period are the same, the apportionment shall be 
effected by the allocation of the whole of the amounts to that accounting period. 


(5) [Subject to paragraphs (7A) and (7B),) if a company ceases to be within the charge to 
corporation tax before the end of the prescribed period, the whole of the applicable amounts, so 
far as they have not fallen to be brought into account for an earlier accounting period, shall be 
brought into account as a credit or debit for the accounting period ending when the company 
ceases to be within that, charge. 


This paragraph does not apply if paragraph (6) applies. 
(6) In a case where there is a qualifying transfer— 
(a) these Regulations apply to the successor or transferee for the remainder of the prescribed 
period for the purpose of bringing into account the applicable amounts, so far as they have 
not fallen to be brought into account for an earlier accounting period, and 
(b) if— 
(i) there are two or more successors or transferees, or 
(11) the transfer is of part only of the business, 


those applicable amounts shall be apportioned between the parties in a manner that is just and 
_ reasonable in the circumstances. 


(7) Paragraph (6) does not apply where the successor or transferee is resident outside the United 
Kingdom unless the business to which the qualifying transfer relates is carried on by the 
successor or transferee through a permanent establishment in the United Kingdom. 


[(7A) To the extent that the applicable amounts (or fractions of applicable amounts) represent 
debits or credits to which sub-paragraph (ca) or (da) of regulation 3C(2) would apply if those 
sub-paragraphs had been in force at the time that the debits or credits arose— 
(a) those amounts shall not be brought into account under paragraph (2) or (5) in relation to 
any accounting period beginning on or after Ist January 2009; 
(b) the relevant fraction of those amounts shall not be brought into account under para- 
graph (2) or (5) in relation to any accounting period beginning on or after Ist January 2008 
and ending after 31st December 2008. 
(7B) In paragraph (7A)(4) the relevant fraction is— 
1 — (A/B) 
where— 
A is the number of days in the accounting period up to, and including, 31st December 2008, 
and 
B is the total number of days in the accounting period. 
(8) In this regulation 
“qualifying transfer” means— 
(a) a transaction to which section 343(1) of the Income and Corporation Taxes Act 1988 
(company reconstruction without a change of ownership) applies, 
(b) a transaction to which that section would apply if for “trade” there were substituted 
“investment business or property business”, or 
(c) a transfer of a business which consists of the effecting or carrying out of contracts of 
long-term insurance from one person (“the transferee”) to another person (“the transferor’’) 
(“an insurance business transfer scheme’); 
“successor” has the meaning given in section 343(1) of the Income and Corporation Taxes 
Act 1988; 
“transferee” and “transferor” have the meanings given in sub-paragraph (c).°]' 


Modification—The Securitisation Companies (Application of Section 83(1) of the Finance Act 2005: Accounting Stand- 
ards) Regulations, SI 2007/3338 (in relation to a securitisation company the prescribed period in reg 3A shall be treated as 
beginning with the first accounting period). 


) 
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Amendments—! Regulations 3A—3C inserted by the Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations, SI 2005/3383 regs 2, 5 with effect from 29 December 2005. The amendments have 
effect in relation to periods of account beginning on or after 1 January 2005. 

* Para (8) repealed by the Loan Relationships and Derivative Contracts (Change of Accounting Practice) (Amendment) 
(No 2) Regulations, SI 2007/3432 regs 2, 4 with effect in relation to accounting periods beginning on or after | January 
2008: SI 2007/3432 reg 1(2). 

> Words in paras (2), (5), and whole of paras (7A), (7B), inserted, by the Loan Relationships and Derivative Contracts 
(Change of Accounting Practice) (Amendment) Regulations, SI 2008/3237 regs 2, 4 with effect in relation to periods of 
account beginning on or after 1 January 2008 and ending after 31 December 2008. 


[Prescribed debits and credits in relation to dormant accounts 


3B— (1) The debits and credits prescribed in regulation 4(1)(a) or (6) which are specified in 
paragraph (2) (“the specified amounts”) shall be brought into account in accounting periods of 
the company beginning on or after Ist January 2008 in accordance with this regulation, but only 
to the extent that they represent the reversal of amounts that have been brought into account for 
corporation tax in accounting periods before the later period. 


(2) The specified debits and credits are those which represent an adjustment in the value for 
accounting purposes of a liability owed by a bank or building society to a depositor which at the 
end of the earlier period had no carrying value. 


(3) One tenth of the specified amounts shall be allocated to each year in the prescribed period. 


(4) If amounts representing fractions of the specified amounts fall under paragraph (3) to be 
allocated to a year these amounts shall be— 


(a) apportioned between the accounting periods beginning or ending in that year, and 

(b) brought into account in the periods to which they are so apportioned, subject to 

paragraph (6). 
(5) An apportionment between accounting periods of amounts allocated under paragraph (3) to 
any year shall be made according to how much of the year is included in each period, and, if 
that year and the accounting period are the same, the apportionment shall be effected by the 
allocation of the whole of the amounts to that accounting period. 


(6) Where the prescribed period began before Ist January 2008, the debits and credits specified in 
paragraph (2) that would have been brought into account in accounting periods beginning 
before that date if regulation 3A had applied to those debits and credits from the beginning of 
the prescribed period shall be brought into account in the first accounting period beginning on 
or after that date. 


(7) If a company ceases to be within the charge to corporation tax before the end of the 
prescribed period, the whole of the specified amounts, so far as they have not fallen to be 
brought into account for an earlier accounting period, shall be brought into account as a credit 
or debit for the accounting period ending when the company ceases to be within that charge. 


This paragraph does not apply if paragraph (8) applies. 
(8) In a case where there is a qualifying transfer— 


(a) these Regulations apply to the successor or transferee for the remainder of the prescribed 
period for the purpose of bringing into account the specified amounts, so far as they have not 
fallen to be brought into account for an earlier accounting period, and 
(b) if— 

(i) there are two or more successors or transferees, or 

(ii) the transfer is of part only of the business, ; 


those specified amounts shall be apportioned between the parties in a manner that i is just and 
reasonable in the circumstances. 


(9) Paragraph 8 does not apply where the successor or transferee is resident outside the United 
Kingdom unless the business to which the qualifying transfer relates is carried on by the 
successor or transferee through a permanent establishment in the United Kingdom. 


(10) In this regulation— 


“bank” has the meaning given by section 840A of the Income and Corporation Taxes 
Act 1988; 
“building society” has the meaning given by section 832(1) of that Act; 

“carrying value” has the meaning given by paragraph 19A(4A) of Schedule 9 to the Finance 
Act 1996; 

“prescribed period” has the meaning given by regulation 3A(2).]! _ 


Amendments—' Regulation 3B substituted by the Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) (No 2) Regulations, SI 2007/3432 regs 2, 5 with effect in relation to accounting periods beginning 
on or after 1 January 2008: SI 2007/3432 reg 1(2). Reg 3B previously read as follows— 

“Prescribed debits and credits in relation to dormant accounts brought gs account in ‘the fir: ~, accounting ‘period 
beginning on or after Ist January 2008 $3 SOMO IN2T 
3B—(1) The debits and credits prescribed in regulation 4(1)(a) or (6) which are specifi edt in paragra h (2) shall be 
brought into account in the first accounting period of the company beginning on or after Ist January 200! 5008 
(2) The specified debits and credits are those which represent the carrying value of a liability owed + a bank or 
building society to a depositor which at the end of the earlier period had no carrying value. 
(3) In this regulation— 
“bank” has the meaning given by section 840A of the Income and Corporation re ‘Act: 198851 noligoitiboly! 
“building society” has the meaning given by section 832(1) of that Act; I2 exotninedAdebre 
“carrying value” has the meaning given by paragraph 19A(4A) of Schedule 9 to ‘the Finale Act 1996.”. niged 
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[Prescribed debits and credits not brought into account 


3C— (1) The debits and credits prescribed in regulation 4(1) which are specified in paragraph (2) 
shall not be brought into account in determining a company’s profit or loss for any period. 


(2) The specified debits and credits are— 


(a) debits and credits in relation to a derivative contract to which a company is treated as a 
party by section 94A(2)(4) of the Finance Act 1996 where section 92A of that Act (convertible 
securities etc: debtor relationships) applied to the debtor relationship in relation to that 
contract at the end of the company’s period of account immediately preceding the first period 
of account to begin on or after 1st January 2005; 
[(aa) debits and credits in relation to a derivative contract to which a company is treated as 
party by section 94A(2)(b) of the Finance Act 1996 where section 93 of that Act (relationships 
linked to the value of chargeable assets) applied to the debtor relationship in relation to that 
contract at the end of the company’s period of account immediately preceding the first period 
of account to begin on or after Ist January 2005;]? 
(b) debits and credits in relation to a derivative contract to which paragraph 45L of 
Schedule 26 to the Finance Act 2002 (derivatives not embedded in a loan relationship) applies; 
(c) debits and credits in relation to a derivative contract which is an interest rate contract to 
which regulation 9 of the Disregard Regulations applies; 
[(ca) debits and credits in relation to a derivative contract the underlying subject matter of 
which consists wholly or partly of a currency, to the extent that— 
(i) those debits and credits represent the reversal of exchange gains and losses arising to 
the company in an accounting period before the later period, and 
(ii) those exchange gains and losses have not been brought into account for the purposes of 
corporation tax by virtue of paragraph 16(3) of Schedule 26 to Finance Act 2002, 
regulations 4 to 11 of the Exchange Gains and Losses (Alternative Method of Calculation 
of Gain or Loss) Regulations 1994 or regulation 4 of the Disregard Regulations;]* 
(d) debits and credits in relation to a loan relationship specified in paragraph (3) representing 
the difference between the value of the loan relationship recognised for accounting purposes 
at the end of the earlier period and the value recognised at the beginning of the later period, 
where in accordance with generally accepted accounting practice— 
(1) in the earlier period the loan relationship was brought into account at a contract rate, 
and 
(ii) in the later period the loan relationship is brought into account at a spot rate of 
exchange, 


to the extent that the debit or credit is attributable to the different rates of exchange; ...? 


[(da) debits and credits in relation to a loan relationship which is denominated in a currency 
which is not, or was not, the company’s functional currency, to the extent that— 

(i) those debits and credits represent the reversal of exchange gains and losses arising to 

the company in an accounting period before the later period, and 

(ii) those exchange gains and losses have not been brought into account for the purposes of 

corporation tax by virtue of section 84A(3) of the Finance Act 1996, regulations 4 to 11 of 

the Exchange Gains and Losses (Alternative Method of Calculation of Gain or Loss) 

Regulations 1994 or regulation 3 of the Disregard Regulations;]* 

(e) debits and credits in relation to an interest rate [currency, commodity or debt]? contract 
which is designated as a cash flow hedge of [a particular risk]* in respect of which an election 
has been made under regulation [6(3A), (5) or (5B)}* of the Disregard Regulations, to the 
extent that— 

(i) [they offset, or are expected to offset, variability in cash flows attributable to the risk 

being hedged, and]? 

(ii) regulation 9A(2)(a) of the Disregard Regulations applies or will apply to them[; and]? 
[(f) debits and credits in relation to a loan relationship to which.a company is treated as party 
by section 94A(2)(a) of the Finance Act 1996 where section 92A(4) of that Act ([convertible 
securities etc: debtor relationships]*) applied to the debtor relationship in relation to that 
relationship at the end of the company’s period of account immediately preceding the first 
period of account to begin on or after Ist January 2005]. 


(3) A loan relationship is specified if— 
(a) it is denominated in a currency which is not the company’s functional currency, 
(b) a hedging relationship exists between the loan relationship and a derivative contract, and 
(c) asa result of that hedging relationship, the derivative contract is within regulation 9 of the 
Disregard Regulations. 

(4) In this regulation— 
“contract rate’ means the rate of exchange implied by the derivative contract in para- 
graph 3(b); ' 
“designated”, “cash flow hedge” and “income statement” have the same meaning as for 


accounting purposes; T) 2 1 
“the Disregard Regulations” means the Loan Relationships and Derivative Contracts (Disre- 
gard and Bringing into Account of Profits and Losses) Regulations 2004; 
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“functional currency” has the meaning given in section 92E(3) of the Finance Act 1993; 
“hedging relationship” has the meaning given in regulation 2(5) of the Disregard Regulations. 
[“underlying subject matter” has the meaning given in paragraph 11 of Schedule 26 to the 
Finance Act 2002.]*]! 

Amendments—! Regulations 3A-3C inserted by the Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) (Amendment) Regulations, SI 2005/3383 regs 2, 5 with effect from 29 December 2005. The amendments have 
effect in relation to periods of account beginning on or after 1 January 2005. 

? In para (2), sub-paras (aa), (f), and word in sub-para (e), inserted, and word in sub-para (e) revoked, by the Loan 
Relationships and Derivative Contracts (Change of Accounting Practice) (Amendment) Regulations, SI 2006/3238 
regs 2, 5 with effect from 27 December 2006. 

> In para (2)(e), (f) words inserted and substituted by the Loan Relationships and Derivative Contracts (Change of 
Accounting Cass (Amendment) Regulations, SI 2007/950 regs 2, 3 with effect from 11 April 2007. 

4 Para (2)(ca), (da), and in para (4) definition of “underlying subject matter”, inserted, by the Loan Relationships and 
Derivative Contracts (Change of Accounting Practice) (Amendment) Regulations, SI 2008/3237 regs 2, 5 with effect in 
relation to periods of account beginning on or after | January 2009. 


Prescribed debits and credits 


4— (1) Subject to [paragraphs (1A) and}? (2), the debits and credits prescribed for the purpose of 
regulation 3 are any debits or credits in [any]' accounting period of a company beginning on or 
after Ist January 2005 which must be brought into account in accordance with— 


(a) section 85B(1)(b) of the Finance Act 1996 (amounts recognised in determining company’s 
profit or loss) where the debit or credit represents a prior period adjustment; - 

(b) paragraph 19A(3) of Schedule 9 to the Finance Act 1996 (adjustment on change of 
accounting policy); 

(c) paragraph 17B(1)(b) of Schedule 26 to the Finance Act 2002 (amounts recognised in 
determining company’s profit or loss) where the debit or credit represents a prior period 
adjustment; 

(d) paragraph 50A(2) of Schedule 26 to the Finance Act 2002 (adjustment on change of 
accounting policy). 


[(1A) In relation to a liability representing a loan relationship to which a company is treated as a 
party by section 94A(2)(a) of the Finance Act 1996 to which, immediately before the start of the 
first accounting period of the company beginning on or after Ist January 2005— 


(a) section 92A of that Act applied, but 

(6) section 92A(4) of that Act did not apply, 
in determining whether credits must be brought into account in accordance with sec- 
tion 85B(1)(6) of, or paragraph 19A(3) of Schedule 9 to, that Act regulation 12(3) of the 
Disregard Regulations shall be treated as not applying to the extent that the amount otherwise 
falling to be brought into account does not exceed the relevant amount specified in para- 
graph (1B). 
(1B) The relevant amount is an amount equal to A less B, where— 


A is the amount of all debits and credits in an accounting period ending on or after 27th 
December 2006 and before 11th April 2007 (“the relevant period”) in respect of the loan 
relationship save for— 


(a) debits in relation to interest accruing in respect of the debtor relationship, 

(b) credits and debits in respect of discounts, premiums, fees and other incidental costs to 
the extent that these amounts are not within 92A(3) of the Finance Act 1996, and 

(c) debits and credits in respect of exchange gains and losses, 


without regard to the amounts given by the effective interest method; and 


B is the amount of debits in the relevant period in respect of the loan relationship to the 
extent that they are within section 92A(3) of the Finance Act 1996.} 


(2) The debits and credits falling within [paragraph (3) and (4)]! are not prescribed. 


(3) The debits or credits falling within this paragraph are debits or credits in relation to an asset 
or liability representing a loan relationship of a company (referred to in this regulation 
respectively as “a relevant asset” and “a relevant liability”) where the latest date on which [the 
asset or liability falls to be fully discharged is within the same pee 7 as that in which 
the debits or credits falling within this paragraph arise}. 

i) 


((4) The debits and credits falling within this paragraph are debits and credits 1 in relation to a 
derivative contract to which a company is a party where— Let 4 


(a) the company is treated as party to the contract by section 94A(2)(b) of the Finance 
Act 1996 and the corresponding loan relationship to which the company is treated as a party 
by paragraph (b) of that section is one to which paragraph (3) applies; or ~ 

(b) the Disregard Regulations do not apply to that contract and there is a hedging relation} 
pup beteen the derivative contract and a hedged item which is a relevant papet or relevant 
iability.] 


(5) In [this regulation]* “the Disregard Regulations” means the Loan Relétionships and 
Derivative Contracts (Disregard and Bringing into Account of Profits and Losses) Regula- 
tions 2004 and expressions which are defined for the purposes of those Regulations have the 
same meanings in that paragraph (4) as they have in those Regulations. t ite bis? 
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(6) 


Modification—The Securitisation Companies (Application of Section 83(1) of the Finance Act 2005: Accounting Stand- 
ards) Regulations, SI 2007/3338 (there shall be treated as prescribed by reg 4 any debit or credit that would have been 
brought into account in accordance with reg 3 in any previous period had FA 2005 s 83 not applied to that period). 

Amendments—!' Words in paras (1), (2) substituted; words in para (3) revoked; para (4) substituted; and paras (6), (7) 
revoked; by the Loan Relationships and Derivative Contracts (Change of Accounting Practice) (Amendment) Regula- 
tions, SI 2005/3383 regs 2, 6 with effect from 29 December 2005. The amendments have effect in relation to periods of 
account beginning on or after 1 January 2005S. 

* Words in para (3) inserted by the Loan Relationships and Derivative Contracts (Change of Accounting Practice) 
(Amendment) Regulations, SI 2006/3238 regs 2, 6 with effect from 27 December 2006. 

> Words in paras (1), (5) substituted, and paras (1A), (1B) inserted, by the Loan Relationships and Derivative Contracts 
(Change of Accounting Practice) (Amendment) Regulations, SI 2007/950 regs 2, 4 with effect from 11 April 2007. 


Amounts recognised in determining a company’s profit or loss in relation to 


held-to-maturity assets 


5S— (1) Subject to paragraph (6), if the assets representing a loan relationship of a company 
satisfy the conditions prescribed in paragraph (5) and in accordance with generally accepted 
accounting practice those assets— 


(a) were previously dealt with for accounting purposes on an amortised cost basis of 
accounting and 

(b) are subsequently required to be dealt with for accounting purposes on the basis of fair 
value accounting, 


the debits and credits to be brought into account for the purposes of Chapter 2 of Part 4 of the 
Finance Act 1996 shall continue to be determined on an amortised cost basis of accounting. 


(2) Subject to paragraph (6), the amounts described in paragraphs (3) and (4) are excluded from 
section 85B(1) of the Finance Act 1996 in the circumstances specified in those paragraphs. 


(3) If the assets representing a loan relationship of a company satisfy the conditions prescribed 
in paragraph (5), the amount is any debit or credit representing the difference between the 
carrying value of the asset recognised for accounting purposes at the time the company ceased to 
treat the asset as held-to-maturity and the fair value of the asset immediately after that time. 


(4) If the assets representing a loan relationship of a company cease to satisfy the conditions 
prescribed in paragraph (5), the amount is any debit or credit representing profits or losses— 


(a) brought into account in the statement of realised gains or losses or statement of changes 
in equity for the periods in which the asset was treated as available-for-sale, 

(b) which are transferred from the statement of realised gains or losses or statement of 
changes in equity for the period in which the company ceased to satisfy the conditions in 
paragraph (5), and 

(c) which are brought into account in the company’s profit and loss account or income 
statement for the period in which the company ceased to satisfy the conditions in para- 
graph (5) and any subsequent accounting period. 


(5) The conditions prescribed in relation to an asset are that— 


(a) in accordance with generally accepted accounting practice, it is treated at any time as 
available-for-sale, 

(b) in accordance with generally accepted accounting practice, it has at any previous time 
been treated as held-to-maturity, 

(c) it becomes treated as available-for-sale as a result of the disposal by the company of one 
or more assets previously treated as held-to-maturity, and 

(d) the amortised cost of the asset or assets disposed of (referred to in paragraph (c)) in the 
accounting period in which the disposal was made is [less]! than 10% of the amortised cost of 
all the assets then treated by the company as held-to-maturity in that period. 


(6) A company may elect that this regulation does not apply. 


(7) An election under paragraph (6) applies to all of the company’s assets which satisfy the 
conditions in paragraph (5). 


(8) An election under paragraph (6)— 
(a) shall be made by notice in writing to the Inland Revenue, 
(b) within 90 days of the end of the company’s accounting period in which the disposal 
mentioned in paragraph (5)(c) took place, 


has effect for the succeeding accounting period and all subsequent accounting periods until the 
assets representing a loan relationship of the company cease to satisfy the conditions prescribed 
in paragraph (5). 

Amendments—! Word in para (5)(d) substituted by the Loan Relationships and Derivative Contracts (Change of 


Accounting Practice) (Amendment) Regulations, SI 2005/3383 regs 2, 7 with effect from 29 December 2005. The 
amendments have effect in relation to periods of account beginning on or after 1 January 2005. 
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2004/3369 
Child Trust Funds Act 2004 (Commencement No 2) Order 2004 


Made by The Treasury under CTFA 2004 s 27 
1016 [selon Sere EM Coen wy een AM) Dla Vanes, of LN! 


Citation and interpretation 


1— (1) This Order may be cited as the Child Trust Funds Act 2004 (Commencement No 2) 
Order 2004. 


(2) In this Order— 


“the Act” means the Child Trust Funds Act 2004; 
“the earlier Order” means the Child Trust Funds Act 2004 (Commencement No 1) 
Order 2004). 


Commencement of provisions of the Act 


2— (1) Sections | to 24 of the Act shall come into force on 6th April 2005, subject to the 
following paragraphs. 


(2) Paragraph (1) does not apply to provisions brought into force for all purposes by the earlier 
Order. 


(3) Section 23(1) of the Act shall come into force for all purposes on Ist January 2005. 


(4) Where a provision of the Act (other than section 23(1)) was partially brought into force by 
the earlier Order, that provision shall come into force for all other purposes on 6th April 2005. 


2005/191 
Child Trust Funds eons tax cabpea) pce 2005 
Made. . . ] . .3 February 2005 
Laid before Parliament 97) bo <6 WAS Ying er thy February 2005 
Coming into force. . . . dt heeingogg February 2005 


Made by the Treasury under Child Trust Pind net 2004 ss 23(1), 24(5) and ge to (4) 


Citation, commencement and duration 


1— (1) These Regulations may be cited as the Child Trust Funds (Non-tax Appeals) Regula- 
tions 2005 and shall come into force on 25 February 2005. 


(2) These Regulations shall cease to haye effect on the day appointed by Order made under 
section 24(1) of the Child Trust Funds Act 2004 (temporary modifications).! 


Amendments—! Para (2) revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order 
SI 2009/56 art 3, Sch 2 para 131 with effect from | April 2009. 


Interpretation 
2 In these Regulations— 


“the Act” means the Child Trust Funds Act 2004; 
“appeal tribunal” means an appeal tribunal constituted— 


(a) in Great Britain, under Chapter I of Part 1 of the 1998 Act (social ibedrity Daoist Great 
Britain), or 

(b) in Northern Ireland, under Chapter 1 of Part 2 of the 1998 Order Gocial security 
appeals: Northern Ireland); 


“child trust fund appeal” means an appeal under section 22 of the Act which, by virtue of 
section 24 of the Act, is to an appeal tribunal or lies to a Social Security Commissioner [or to 
the First-tier Tribunal or lies to the Upper Tribunal]}; 

“Social Security Commissioner” means— 


(a) in Great Britain, the Chief Social Security Commissioner or. any other Social Security 
Commissioner appointed under the 1998 Act or a tribunal of three or more Paapussioners 
constituted under section 16(7) of that Act, and!’ 

(b) in Northern Ireland, the Chief Social Security Commissioner or any other chy 
Security Commissioner appointed under the Social Security Administration (Northern 
Ireland) Act 1992 or a tribunal of two or more Commissioners. constituted under Arti- 
cle 16(7) of the 1998 Order; 


“the 1998 Act” means the Social Security Act 1998; MIF YO 122 '15 
“the 1998 Order” means the Social Security (Northern ireland) Oude 1998," AIT nn ACO! 2392 


Amendments—' In definition “appeal tribunal” para (a) revoked, in definition “child trust fund appeal” erat néerted, ie 
in definition “Social Security Commissioner” para (a) revoked, by the Tribunals, Courts and Enforcement Act 2007 
(Transitional and Consequential Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 261 with effect from 
3 November 2008. si etesmrbrrentic 
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Prescribed manner of notice of appeal 

3— (1) The prescribed manner of giving notice of appeall, in respect of an appeal to an appeal 
tribunal,]' to the Inland Revenue under section 23(1) of the Child Trust Funds Act 2004 is as 
follows. 
(2) The notice must— 

(a) be given in writing, 

(b) contain sufficient information to identify the appellant and the decision against which the 

appeal is being made, and 

(c) be signed by or on behalf of the appellant. 
(3) In paragraph (2)(a) “writing” includes writing produced by electronic communications if 
those electronic communications are approved by the Commissioners of Inland Revenue. 
(4) In paragraph (2)(c) “signed”, where the notice is in writing produced by electronic 
communications, means authenticated in any manner approved by those Commissioners. 


Amendments—! Words in para (1) inserted by the Tribunals, Courts and Enforcement Act 2007 (Transitional and 
Consequential Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 262 with effect from 3 November 2008. 


Application of section 54 of the Taxes Management Act 1970 
4— (1) Section 54 of the Taxes Management Act 1970 (settling of appeals by agreement) shall 
apply to a child trust fund appeal to an appeal tribunal [or the First-tier Tribunal]?, with the 
following modifications. 
(2) In subsection (1) for “[tribunal]'”, in both places where that word occurs, substitute “appeal 
tribunal [or the First-tier Tribunal]*”. 
(3) In subsections (1) and (4) omit “assessment or”, in each place where those words occur. 
(4) In subsections (1) to (3) and (4)(a) for “inspector or other proper officer of the Crown” 
substitute “officer of the Board”. 


(5) In subsection (3)(a), (4)(b) and in the words following paragraph (b) in subsection (4), for 


“inspector or other proper officer” substitute “officer of the Board”. 
(6) After subsection (5) add the following subsection— 
“(6) In subsection (1) “appeal tribunal” means an appeal tribunal constituted— 
(a) in Great Britain, under Chapter 1 of Part I of the Social Security Act 1998 (social 
security appeals: Great Britain), and’ 
(b)? in Northern Ireland, under Chapter 1 of Part 2 of the Social Security (Northern 
Ireland) Order 1998 (social security appeals: Northern Ireland).”. 


Amendments—! In para (2) word substituted for word “Commissioners” by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 132 with effect from 1 April 2009. 

2 In paras (1), (2) words inserted, and in para (6), in inserted sub-s (6), para (a) and letter “(b)” revoked, by the Tribunals, 
Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, SI 2008/2683 art 6(1), Sch 1 
paras 260, 263 with effect from 3 November 2008. 


Application of ...! Articles 6 to 8 of and Schedule 1 to the 1998 Order 
5— (1) ...' Articles 6 to 8 of and paragraphs 7, 11 and 12 of Schedule | to the 1998 Order, shall 
apply to a child trust fund appeal to an appeal tribunal with the following modifications. 
CO) 
(3) In paragraph 12 in Schedule | to the 1998 Order, for references to officers authorised by the 
Department substitute references to the clerk to the appeal tribunal. 


Amendments—' In the heading, words “sections 5 to 7 and Schedule | to the 1998 Act or” revoked, in para (1), words 
“Sections 5 to 7 and paragraphs 7, 11 and 12 of Schedule | to the 1998 Act or, in Northern Ireland,” revoked, and whole 
of para (2) revoked, , by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) 
Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 264 with effect from 3 November 2008. Para (2) previously read as 
follows— 


“(2) In paragraph 12 in Schedule | to the 1998 Act, for references to officers authorised by the Secretary of State 
substitute references to the clerk to the appeal tribunal.”. 


Application of section 12 of the 1998 Act or Article 13 of the 1998 Order 
6— (1) Section 12 of the 1998 Act (“section 12”) or, in Northern Ireland, Article 13 of the 1998 
Order (“Article 13”) (appeals to an appeal tribunal [or the First-tier Tribunal]'), shall apply to a 
child trust fund appeal to an appeal tribunal [or the First-tier Tribunal]', with the following 
modifications. 
(2) Omit subsections (1) to (6) of section 12 and paragraphs (1) to (6) of Article 13. 
(3) In subsection (8) of section 12 for “an appeal under this section” substitute “a child trust 
fund appeal”. . 
(4) In paragraph (8) of Article 13 for “an appeal under this Article” substitute “a child trust fund 
appeal”. 
(5) Omit subsections (8)(a) and (9) of section 12 and paragraphs (8)(a) and (9) of Article 13. 


Amendments—! Words in para (1) inserted by the Tribunals, Courts and Enforcement Act 2007 (Transitional and 
Consequential Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 265 with effect from 3 November 2008. 
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Application of section 13 of the 1998 Act or Article 14 of the 1998 Order 


7 Section 13 of the 1998 Act (“section 13”) or, in Northern Ireland, Article 14 of the 1998 Order 
(“Article 14”) (redetermination etc of appeals by tribunal), shall apply to. a decision of an appeal 
tribunal [or the First-tier Tribunal]' on a child trust fund appeal (other than a decision on a 
penalty appeal under section 21(9) of the Act as modified by section 24(2) of the Act), with the 
modifications that subsections (3) and (4) of section 13, and paragraphs (3) and (4) of 
Article 14, are omitted. 


Amendments—! Words inserted by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 266 with effect from 3 November 2008. 


Application of section 14 of the 1998 Act or Article 15 of the 1998 Order 


8— (1) Section [14(2) and (3)]! of the 1998 Act or, in Northern Ireland, Article 15(1) to (10) of 
the 1998 Order (Appeal from tribunal to Commissioner [or the Upper Tribunal]'), shall apply to 
a decision of an appeal tribunal [or the First-tier Tribunal]' on a child trust fund appeal (other 
than a decision on a penalty appeal under section 21(9) of the Act as modified by section 24(2) 
of the Act), with the following modifications. 
(2) In section 14— 

(a) in subsection [(3)]' for “under section 12 or 13 above” substitute “on a child trust fund 

appeal”; 

(6) in subsection ( 3)(a) for “Secretary of State” substitute “Board”; 

(c) for Sy sti (3)(b) substitute— 

“(b) the appellant in the ea trust fund appeal;”; [and]! 

[(d) omit subsections 3(c) and (d).]! 

(2). x. 
(3) In Arica 15— 


(a) in paragraph (1) for “under Article 13 or 14” substitute “on a child trust fund appeal”; 

(b) in paragraph (3)(a) for “Department” substitute “Board”; 

(c) for paragraph (3)(b) substitute— 

“(b) the appellant in the child trust fund appeal;”; 

(d) omit paragraphs (3)(c) and (d), and (4) to (6); and 

(e) in paragraph (7) for “principal parties” substitute “Board and the appellant”. 
Amendments—' In para (1), words substituted for words “14(2) and (3)”, and words inserted, in para (2), in sub-para (a) 

reference substituted for reference “(1)”, word at end of sub-para (c) inserted, sub- -para (d) substituted, and sub-para (e) 

revoked, by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, 


SI 2008/2683 art 6(1), Sch 1 paras 260, 267 with effect from 3 November 2008. Para (2)(d), (e) previously read as 
follows— 


“(d) omit subsections (3)(c) and (d), and (4) to (6); and”. 
“(e) in subsection (7) for “principal parties” substitute “Board and the appellant”.”. 


Application of ...! Article 15(11) to (13) of the 1998 Order 
9— (1) ...' Article 15(11) to (13) of the 1998 Order, (appeals and procedure before Commis- 
sioner), shall apply to a decision of an appeal tribunal on a child trust fund appeal, with the 
following modifications. 
(2) So far as concerns decisions of an appeal tribunal on a penalty appeal under ...' 
paragraph (11) of Article 15, omit the words “and applications made for leave to appeal”. 


Amendments—! In heading, words “section 14(11) and (12) of and Schedule 4 to the 1998 Act or” revoked, in para (1), 
words “Section 14(11) and (12) of, and Schedule 4 to, the 1998 Act, or, in Northern Ireland,” revoked, and in para (2), 
words “section 21(9) of the Act as modified by section 24(2) of the Act in subsection 11 of section 14 and” revoked, by 
the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, SI 2008/2683 
art 6(1), Sch | paras 260, 268 with effect from 3 November 2008. 


Application of section 15 of the 1998 Act 
10 Section 15 of the 1998 Act ([Applications for permission to appeal against a decision of the 
Upper Tribunal]') shall apply to a decision of [the Upper Tribunal]! on a child trust fund appeal. 


Amendments—' Words substituted for words “appeal from Commissioner on point of law”, and “a Social Security 
Commissioner”, by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, 
SI 2008/2683 art 6(1), Sch 1 paras 260, 269 with effect from 3 November 2008. 


Application of section 16 of the 1998 Act or Article 16 of the 1998 Order 


11— (1) Section 16 (“section 16”) of and Schedule 5 to the 1998 Act or, in Northern Ireland, 
Article 16 (“Article 16”) of and Schedule 4 to the 1998 Order (procedure), shall apply for the 
purposes of a child trust fund appeal with the following modifications. 


[(2) Omit subsection (3) of section 16.]! 
(3) Omit paragraph (3)(b) of Article 16 and the word “and” immediately preceding it. 
(4) Omit subsections (4) and (5) of section 16 and paragraphs (4) and (5) of Article 16. 


(5) In Schedule 5 to the 1998 Act, in paragraph 1, omit “the Secretary of State,” in both places 
where those words occur. spaiave Ai 


(6) In Schedule 4 to the 1998 Order, in paragraph 1, omit “the Department”, in both places 
where those words occur. YU paetsO) 
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Amendments—! Para (2) substituted by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
prgusions) Order, SI. 2008/2683 art 6(1), Sch 1 paras 260, 270 with effect from 3 November 2008. Para (2) previously read 
as follows— 


“(2) Omit subsection (3)(b) of section 16 and the word “and” immediately preceding it.”. 


Application of section 17 of the 1998 Act or Article 17 of the 1998 Order 
12— (1) Section 17 of the 1998 Act (“section 17”) or, in Northern Ireland, Article 17 of the 1998 
Order (“Article 17”) (finality of decisions), shall apply to a decision of an appeal tribunall, the 
First-tier Tribunal, the Upper Tribunal]! or a Social Security Commissioner on a child trust fund 
appeal, with the following modifications. 
(2) For subsection (1) of section 17 substitute the following subsection— 
“(1) Subject to the provisions of — 
(a) sections 12 to 16, and 28 of this Act (as modified by the Child Trust Funds (Non-tax 
Appeals) Regulations 2004), ...! 
(b) sections 21(9) and (10) and 22 to 24 of the Child Trust Funds Act 2004, [and]! 
[(c) any provisions made by or under Chapter 2 of Part 1 of the Tribunals, Courts and 
Enforcement Act 2007 (c 15)]} 
any decisions made in accordance with those provisions in respect of a child trust fund 
appeal which, in accordance with section 24 of the Child Trust Funds Act 2004, is to an 
appeal tribunal or lies to a Commissioner, shall be final.”. 
(3) For paragraph (1) of Article 17 substitute the following paragraph— 
“(1) Subject to the provisions of— 
(a) Articles 13 to,16, and 28 of this Order (as modified by the Child Trust Funds (Non-tax 
Appeals) Regulations 2004), and 
(b) sections 21(9) and (10) and 22 to 24 of the Child Trust Funds Act 2004], 
any decisions made in accordance with those provisions in respect of a child trust fund 
appeal which, in accordance with section 24 of the Child Trust Funds Act 2004, is to [the 
First-tier Tribunal or lies to the Upper Tribunal]', shall be final.”. 
(4) Omit subsection (2)(b) and (c) of section 17 and paragraph (2)(b) and (c) of Article 17. 


Amendments—! In para (1), words inserted, in para (2), in substituted s 17(1), word “and” at end of sub-para (1) revoked, 
and sub-para (c) and preceding word inserted, and words substituted for words “an appeal tribunal or lies to a 
Commissioner”, by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, 
SI 2008/2683 art 6(1), Sch | paras 260, 271 with effect from 3 November 2008. 


Application of ...’ Article 28 of the 1998 Order 
13— (1) ...' Article 28 of the 1998 Order (“Article 28”) (correction of errors and setting aside of 
decisions), shall apply to a decision by an appeal tribunal or a Social Security Commissioner on 
a child trust fund appeal, with the following modifications. 
(2) Omit ...! paragraph (1A) of Article 28. 


3 epee 
(4) For paragraph (3) of Article 28 substitute the following paragraph— 
“(3) In this Article “relevant statutory provision” means— 
(a) any of Articles 13 to 17 above (as modified by the Child Trust Funds (Non-tax 
Appeals) Regulations 2004), and 
(b) sections 21(9) and (10) and 22 to 24 of the Child Trust Funds Act 2004.”. 
Amendments—! In heading, words “section 28 of the 1998 Act or”, in para (1), words “Section 28 of the 1998 Act 
(“section 28”) or, in Northern Ireland,”, in para (2), words “subsection (1A) of section 28 and”, and whole of para (3), 


revoked, by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential Provisions) Order, 
SI 2008/2683 art 6(1), Sch | paras 260, 272 with effect from 3 November 2008. Para (3) previously read as follows— 


“(3) For subsection (3) of section 28 substitute the following subsection— 
“(3) In this section “relevant enactment” means— 
(a) any of sections 12 to 17 above (as modified by the Child Trust Funds (Non-tax Appeals) Regulations 2004), 


and 
(b) sections 21(9) and (10) and 22 to 24 of the Child Trust Funds Act 2004.”.”. 


Application of section 39 of the 1998 Act or Article 39 of the 1998 Order 
14— (1) Section 39 of the 1998 Act or, in Northern Ireland, Article 39 of the 1998 Order 
(interpretation etc of Chapter 2), shall apply for the purposes of a child trust fund appeal with 
the following modifications. 
(2) In subsection (1) of section 39— 
(a) insert at the appropriate places— 
“ “the Board” means the Commissioners of the Inland Revenue; 
“child trust fund appeal” means an appeal under section 22 of the Child Trust Funds 
Act 2004 which, by virtue of section 24 of that Act, is to [the First-tier Tribunal or lies to 
the Upper Tribunal]’;”; 
[(b) omit the definitions of “claimant” and “relevant benefit.”]! 
(3) In paragraph (1) of Article 39— 
(a) for the definition of “Inland Revenue” substitute— 
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“the Board” means the Commissioners of Inland Revenue; 
“child trust fund appeal” means an appeal under section 22 of the Child Trust Funds 
Act 2004 which, by virtue of section 24 of that Act, is to an appeal tribunal or lies to a 
Social Security Commissioner; ”; 
[(b) omit the definitions of “claimant” and “relevant benefit.”]! 
(4) Omit subsections (2) and (3) of section 39 and paragraphs (2) and (3) of Article 39. 


Amendments—! Paras (2)(b), (3)(b) substituted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 para 134 with effect from 1 April 2009. Those paras previously read as follows— 


“(b) omit the definitions of “claimant”, “relevant benefit” and “tax appeal Commissioners”.”. 
? In para (2), in inserted definition of “child trust fund appeal”, words substituted for words “an appeal tribunal or lies to 
a Social Security Commissioner” by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 273 with effect from 3 November 2008. 


Application of sections 79, 80 and 84 of the 1998 Act or Articles 74 and 75 of the 1998 Order 
15— (1) Sections 79, 80 and 84 of the 1998 Act or, in Northern Ireland, Articles 74 and 75 of the 
1998 Order shall apply to regulations for child trust fund appeals, made under provisions of the 
1998 Act or the 1998 Order applied by these Regulations, with the following modifications. 

(2) In section 79— 

(Ve 

(b) omit subsections (2A) and (8). 
(3) In Article 74— 

(a) in paragraph (1)— 

(i) for “paragraphs (2) and (2A)” substitute “paragraph (2)”; 
(11) for “Department” substitute “Treasury”; 
(b) omit paragraphs (2A) and (7). 
(4) In Article 75 omit paragraphs (1) and (3). 


Amendments—! Para (2)(a) revoked by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683 art 6(1), Sch 1 paras 260, 274 with effect from 3, November 2008. That para previously 
read as follows— 


“(a) in subsection (1) for “subsections (2) and (2A) below” substitute “subsection (2)”;”. 


2005/276 
Capital Gains Tax Cicoeet Securities) Order 2005 
Made. . . . . . 9 February 2005 


Made is the eae ae TCGA 1992 Sch 9 para | 


Citation 
1 This Order may be cited as the Capital Gains Tax (Gilt-edged Sennen Order 2005. 


Securities specified as gilt-edged securities 
2 For the purposes of Schedule 9 to the Taxation of Chargeable Gains Act 1992 (gilt-edged 
securities) the following securities are specified— 


43/4" Treasury Stock 2010; 
43/4% Treasury Stock 2038. 


2005/644 
Energy Act 2004 (Nuclear Decommissioning) (Exempt Activities and Further 
Conditions) Reems? 2005 


Made . . SP aes -.. 10 March 2005 
Laid before the House of Commons ........ . .. + 10-March 2005 
Coming into force . . . eres leo Hai! 2100)5) 


Made by the Treasury and the Seotetary of State ander Energy Act 2004's jee ao OKA) 


' 
Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Energy Act 2004 (Nuclear Besa eaiieiat 
(Exempt Activities and Further Conditions) Regulations 2005 ah en come into force on Ist 
April 2005. \ | ye ort Js y19e0 
(2) In these Regulations— . HT et Sorn off 91 
a reference, without more, to a numbered section or Schedule i isa ‘ie to sh corepond 
ing provision of the Energy Act 2004; Uy. 
“the NDA” means the Nuclear Decommissioning Authority (see sctii 1 and i 
“designated” means designated by means of a direction given by the Secretary of he. to the 
NDA under section 3(3); and any other exprestion defined in Fy wi 37(1) bears the ‘same 
meaning in these Regulations. irtiieb an rot (9) 


10737 Pensions Act 2004 (Commencement No 3 etc) Order 2005/695 art 2 


Exempt activities for the purposes of section 27 of, and Schedule 4 to, the Energy Act 2004 

2— (1) For the purposes of section 27 and Schedule 4 (tax exemptions for NDA activities) the 
activities mentioned in paragraph (2) are specified. 
(2) The activities are the operation of designated facilities for the treatment, storage, transpor- 
tation or disposal of hazardous material, carried on for the purpose of thermal oxide 
reprocessing or mixed oxide manufacture where that reprocessing or manufacture is undertaken 
at Sellafield in Cumbria. 


Further conditions in respect of NDA company which is a relevant site licensee 
3— (1) The further conditions referred to in section 27(5)(d) (conditions in respect of NDA 
company which is.a relevant site licensee) are those in paragraphs (2) and (3). 
(2) The condition is that all the ordinary share capital of the company must have been 
transferred from the NDA or a wholly owned subsidiary of the NDA (“the original transfer’). 
(3) The condition is that where— 
(a) a management contract is in force— 
(i) which relates to the whole or part of the site, or to an installation or facility in or on 
that site, for which a nuclear site licence is in force; and 
(ii) which is made between the NDA and the company, or between the NDA and a 
company which owns, directly or indirectly, at least 90 per cent of the ordinary share capital 
of the company; or 
(6) the company has control of.a designated installation, site or facility and directions have 
been given to the company under section 18(3) in respect of that installation, site or facility; 
the company’s memorandum and articles must be such as to secure that the restrictions imposed 
by paragraphs (4) and (5) will always be met. 
(4) The company may not declare dividends on its shares. 
(5) A transfer of the company’s shares— 
(a) may only be made to the NDA; or a wholly owned subsidiary of the NDA, 
(6) must comprise the whole of the company’s share capital, and 
(c) must be for a consideration which is no greater than that given for the original transfer. 
(6) For the purposes of paragraph (5)(c) where consideration is given for share capital and for 
something else besides, a just and reasonable apportionment shall be made between the amount 
given for the share capital and the amount given for the other thing. 


2005/695 
Pensions Act 2004 (Commencement No 3, Transitional Provisions and Amendment) 
Order 2005 
Made... » wit. 4, . 14 March 2005 


Made by the Secretary of State for Work and Pensions under Pensions Act 2004 ss 300(2)(a) and 
(b), 315(5) and 322(1) and (5) 


Citation and interpretation 


1— (1) This Order may be cited as the Pensions Act 2004 (Commencement No 3, Transitional 
Provisions and Amendment) Order 2005. 
(2) In this Order— 

“the Act” means the Pensions Act 2004; 

“the 1993 Act” means the Pension Schemes Act 1993; 

“the 1995 Act” means the Pensions Act 1995; and 

“the Authority” means the Occupational Pensions Regulatory Authority established by 

section | of the 1995 Act. 


Appointed days 
2— (1) The day appointed for the coming into force of section 10 of the Act (functions 
exercisable by the Determinations Panel) in so far as not already brought into force, and of 
Schedule 2 to the Act (the reserved regulatory functions), is 6th April 2005S. 
(2) The day appointed for the coming into force of section 272 of the Act (debt due from the 
employer in the case of multi-employer schemes), in so far as not already brought into force, is 
15th March 2005. 
(3) The day appointed for the coming into force of section 300(1) of the Act (dissolution of the 
Authority) is 6th April 2005 (“the appointed day”). 
(4) The day appointed for the coming into force of sections 278 and 280 for the purpose only of 
conferring power to make regulations is 15th March 2005... 
(5) The day appointed for the coming into force of paragraph 21 of Schedule | to the Act 
(Pensions Regulator — delegation) is 15th March 2005 for the purpose only of conferring power 
to make regulations, and 6th April 2005 for all other purposes. 
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(6) The day appointed for the coming into force of Schedule 13 to the Act in so far. as it relates 
to the repeal of paragraph 1(2)(a) of Schedule 1 to the Welfare Reform and Pensions Act 1999, 
and section 320 of the Act in so far as it relates to that provision, is 1st April 2005. 


(7) The day appointed for the coming into force of the provisions set out in Schedule 1 to this 
Order is 6th April 2005. 


Transfer of property, rights and liabilities 

3— (1) Subject to paragraph (2), all property, rights and liabilities to which the Authority is 
entitled or subject immediately before the appointed day shall, on that day, become the property, 
rights and liabilities of the Regulator. 

(2) All property held by the Authority in relation to the carrying out of its function (as 
Registrar) under regulation 6(1)(a) of the Register of Occupational and Personal Pension 
Schemes Regulations 1997 (availability of information held on the register) immediately before 
the appointed day shall, on that day, become the property of the Secretary of State. 


Transitional modification of section 10 of the Act 


4 Section 10 of the Act (functions exercisable by the Determinations Panel) shall, for the 
purposes of paragraph (6)(b) and (c) of article 5 of this Order, be modified for so that it shall 
have effect as if, after subsection (4), there were inserted the following subsection— 


“(4A) For the purposes of this Part, a function conferred on the Occupational Pensions 
Regulatory Authority (“OPRA”) by or by virtue of the Pensions Act 1995 relating to— 


(a) the review, under section 96 of that Act (review of decisions), of a determination made 
by OPRA before the 6th April 2005 (“the appointed day”) of a question falling within 
OPRA’s functions, or 

(b) the reference for a decision by the court, under section 97 of that Act (references and 
appeals from the Authority), of any matter arising for determination by OPRA before the 
appointed day or of any matter arising before that day on— 


(i) an application for a review of a determination; or 
(ii) a review entered upon by OPRA without an application, 


shall, where that function falls to be exercised by or in’relation to the Regulator on or after 
the appointed day, also be a reserved regulatory function.”. 


Transitional provisions 


5— (1) In this article, unless the context otherwise requires, “function of the Authority” means a 
function of the Authority which is transferred to the Regulator under subsection (1) of section 7 
of the Act (transfer of OPRA’s functions to the Regulator) on 6th April 2005 (“the appointed 
day”). 

(2) Anything done (or having effect as if done) by or in relation to the Authority before the 
appointed day pursuant to, or for the purposes of, any function of the Authority shall, so far as 
is required for continuing its effect, have effect as if done by or in relation to the Regulator 
pursuant to, or for the purposes of, that function. 

(3) Subject to paragraph (5), anything which, immediately before the appointed day, is in the 
process of being done by or in relation to the Authority pursuant to, or for the purposes of, any 
function of the Authority shall be continued by or in relation to the Regulator pursuant to, or 
for the purposes of, that function. 


(4) Any reference to the Authority in any document constituting or relating to anything to which 
paragraph (2) or (3) applies in relation to any function of the Authority shall, so far as is 
required for giving effect to those provisions, be construed as a reference to the Regulator. 


(5) Where any function of the Authority described in paragraph (6) would, but for its 
dissolution, fall to be exercised on or after the appointed day, or fell to be exercised before the 
appointed day but has not been exercised, that function shall be exercised by the Regulator as if 
it were a function of the Regulator conferred on it under or by virtue of the Act. 


(6) The functions of the Authority to which paragraph (5) refers are— 


(a) the investigation of any matter falling within the Authority’s functions where the matter 
under investigation occurred, or first occurred, before the appointed day, _ 

(b) the review, under section 96 of the 1995 Act, of a determination made by the Authority 
before the appointed day of a question falling within the Authority’s functions, and _ 

(c) the reference for a decision by the court, under section 97 of the 1995 Act, of any y matter 
arising for determination by the Authority before the appointed day or of any ‘matter arising 
before that day on an application for a review of a page or ona review entered Lagu 
by the Authority without an application. t Dalmory 


(7) Where any function under regulation 6(1)(a) of the Register of Oterittodat ai Bersbidl 
Pension Schemes Regulations 1997 fell to be exercised by the Authority, as Registrar, before the 
appointed day but has not been exercised, or would have fallen to be exercised by the Authority 
on or after the appointed day, that function shall be exercised by the Secretary of State on by a 
person appointed by him). shel geet shoisasd) 


(8) Schedule 2, which makes further transitional provision, his effect? bus atortsluget sila oO 
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2005/723 
Retirement Benefits Schemes (Increase in Permitted Maximum in Transitional Cases) 


Order 2005 
Madéayes jhe walue of .the rropecty.to-which -paracd6,Mareh 2005 
Laid before the House of Commons. . . . . . . .16 March 2005 
GOS TNL ON OT CO mee ae eet eS Er . 6 April 2005 
Made by the Treasury under TA 1988 s 590(3) 


Citation and commencement 


1 This Order may be cited.as the Retirement Benefits Schemes (Increase in Permitted Maximum 
in Transitional Cases) Order 2005 and shall come into force on 6th April 2005. 


Increase in permitted maximum 


2 In section 590(3) of the Income and Corporation Taxes Act 1988 as originally enacted for 
) “£100,000” substitute “£105,600”. 


2005/724 

Charge to Income Tax by Reference to Enjoyment of Property Previously Owned 
Regulations 2005 
VIG CEM IrS tl sth, Sige SBE sab i fon pes Bk . 16th March 2005 

Laid before the House of Commons... . . . . . 16th March 2005 

Coming into force . seth hea ade ort tiee? . 6th April 2005 
Made by the Treasury, under FA 2004 Sch 15 paras 1, 4(5) and (6), 7(2), (4) and (5), 9(1) and (3), 

14 and 20, and the Commissioners of Inland Revenue, under Finance Act 1986s 104 


Citation and commencement 


‘1 These Regulations may be cited as the Charge to Income Tax by Reference to Enjoyment of 
Property Previously Owned Regulations 2005 and shall come into force on 6th April 2005. 


Prescribed valuation date 
2 In paragraph 4 (chargeable amount in relation to land), paragraph 7 (chargeable amount in 
relation to chattels) and paragraph 9 (chargeable amount in relation to intangible property) of 
Schedule 15 to the Finance Act 2004 the valuation date in relation to a taxable period is 6th 
April in the relevant year of assessment or, if later, the first day of the taxable period. 


Commentary—Simon’'s Taxes 13.731, 13.743. 


Prescribed rate of interest 
3— (1) In paragraphs 7(2) and 9(1) of Schedule 15 to the Finance Act 2004 the prescribed rate is 
the official rate of interest at the valuation date. 
(2) In this regulation, “the official rate of interest” has the meaning given in section 181 of the 
Income Tax (Earnings and Pensions) Act 2003. 


Commentary—Simon's Taxes 13.722, 13.731. 


Valuation and rental value 
4— (1) The valuation of land or any interest in land for the purposes of paragraph 4 of 
Schedule 15 to the Finance Act 2004 and a chattel or any interest in a chattel for the purposes of 
paragraph 7 of Schedule 15 to the Finance Act 2004 is— 
(a) before the first five-year anniversary, by reference to the first valuation date, and 
(b) thereafter, by reference to the valuation date at the last five-year anniversary. 
(2) The rental value of land for the purposes of paragraph 4 of Schedule 15 to the Finance 
Act 2004 is determined in relation to a year of assessment— 
(a) between the end of the first taxable period and the first five-year anniversary, by reference 
to the annual value in relation to the first year of assessment in which paragraph 3 of 
Schedule 15 to the Finance Act 2004 (land) applied, and 
(b) thereafter, by reference to the rental value for the year of assessment commencing at the 
last. five-year anniversary. 
(3) Subject to paragraph (4), in this regulation— 
“five-year anniversary” means the fifth anniversary of 6th April in the year of assessment in 
which paragraph 3 (land) or paragraph 6 (chattels) of Schedule 15 to the Finance Act 2004 
first applied to a chargeable person in relation to the relevant land or chattel or any interest in 
the relevant land or chattel, and subsequent anniversaries at five-year intervals; 
“first valuation date” means the date on which paragraph 3 or paragraph 6 of Schedule 15 to 
the Finance Act 2004 first applied to a chargeable person in relation to the relevant land or 
chattel or any interest in the relevant land or chattel. 


(4) If there is no valuation date at a five-year anniversary, the date on which paragraph 3 or 
paragraph 6 of Schedule 15 to the Finance Act 2004 next apply to the chargeable person in 
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relation to the relevant land or chattel, or any interest in the relevant land or chattel, shall be 
treated as the date on which, and being in the year of :assessment im which, patagraph 3 or 
paragraph 6 of that Schedule first applied to that person in relation to that land, chattel or 
interest. 


Commentary—Simon's Taxes 13.743. 


Exemptions from charge 
5— (1) Paragraph 3 (land) and paragraph 6 (chattels) do not apply to a person in relation to a 
disposal of part of an interest in any property if— 
(2) the disposal was by a transaction made at arm’s length with a person not connected with 
im; 
(b) the disposal was by a transaction such as might be expected to be vials at arm’s length 
between persons not connected with each other, and 
(i) the disposal was for a consideration not in money or in the form of readily convertible 
assets, Or 
(11) the disposal was made before 7th March 2005. 
(2) In this regulation “readily convertible asset” has the meaning given in section 702 of the 
Income Tax (Earnings and Pensions) Act 2003. , ot 


Commentary—Simon's Taxes 13.738A. 


Avoiding double charge 


6— (1) This regulation provides for the avoidance, to the extent specified, of double charges to 
tax arising in the circumstances specified (in paragraph (2)) for the purposes of paragraph (d) of 
section 104(1) of the Finance Act 1986 (being circumstances which appear to the Board to be 
similar to those referred to in paragraphs (a) to (c) of that subsection). 


(2) The specified circumstances are— 
(a) a person makes a transfer by way of gift— 


(1) of property representing the proceeds of the disposal of relevant property, 

(ii) by virtue of which property becomes comprised in a settlement, 
(b) the transfer is or proves to be a chargeable transfer, 
(c) the person dies on or after 6th April 2005 and within seven years of.the transfer, 
(d) the person made an election under paragraph 21 of Schedule 15 to the Finance ‘Act 2004 
(election for application of inheritance tax provisions) in relation to the relevant property, 
(e) the relevant property— 


(i) is by virtue of section 102(3) of the Finance Act 1986 treated for the purposes of the 
Inheritance Tax Act 1984 as property to which the person was beneficially entitled 
immediately before his death, or 
(ii) ceased to be property subject to a reservation and became the subject of a potentially 
exempt transfer by virtue of section 102(4) of the Finance Act 1986, and 

(f) the chargeable proportion of the relevant property— 


(i) is comprised in the estate of the person immediately before his death within the 
meaning of section 5(1) of the Inheritance Tax Act 1984 and the value attributable to it is 
transferred by a chargeable transfer under section 4 of that Act, or 
(ii) is property transferred by the potentially chargeable transfer to which sub-paragraph 
(e)(i1) applies, value attributable to which is transferred by a chargeable transfer. 


(3) Where this regulation applies, there shall be calculated, separately in accordance’ with 
sub-paragraphs (a) and (db), the total tax chargeable as a bpiftegek ce of the esi of the 
person— 
(a) disregarding so much of the value transferred by the transfer as walle to which 
paragraph (2)(a) refers as represents the proceeds of the disposal of the es we oe lok to 
which paragraph (2)(f) refers, and 
(b) disregarding so much of the value transferred by, the transfer of , alg, to’ which 
paragraph (2)(f) refers as is represented by property to which paragraph (2)(a) refers. 
(4) Where the amount calculated under paragraph (3)(a) is higher eat ae amount cei 
under (3)(b)— 
(a) only so much of that higher amount shall be payable as remains afte daidtitt: as a 
credit, from the amount comprised in the higher amount which is attributable to the value of 
the property to which paragraph (2)(f) refers, a sum (not oxneedine the bas ite lp attribut- 
able) equal to so much of the tax paid— ff rig ta sibel 
(i) as became payable before the person’s death, a ierlo #0! beilq IS Je 
(ii) as is attributable to the value disregarded under paragraph (3)(apand pmavilsa: sci 
(b) so much of the value transferred by the transfer of value to which Baregtape?) a) refers 
as is attributable to the property to which paragraph (2)(f) refers shall (except in ation to 
chargeable transfers which were chargeable to tax, when made by thé n, for the purposes 
of an occasion which occurred before the person’s death on which tax was chargeable under 
section 64 or 65 of the Inheritance Tax Act 1984 (charge at ten year anniversary and charge at 
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other times in relation to settlements without interests in possession)) be treated as reduced to 
a nil amount for all the purposes of the Inheritance Tax Act 1984. 
(5) Where the amount calculated under paragraph (3)(a) is less than the amount calculated 
under paragraph (3)(b) the value of the property to which paragraph (2)(/) refers shall be 
reduced to a nil amount for all the purposes of the Inheritance Tax Act 1984. 
(6) In this regulation, “relevant property” and “the chargeable proportion” have the meanings 
given in paragraph 21 of Schedule 15 to the Finance Act 2004. 


2005/990 
Child Trust Funds (Appeals) Regulations 2005 
eB atl ee ek WT Ea . 24 March 2005 

Coming into force in accordance with regulation I(1) 

Made by the Secretary of State for Work and Pensions under Social Security Act 1998 ss 7(6) 
and (7), 12(7), 14(10)(a) and (11), 16(1) and (3)(a), 28(1), 79(1) and (4) to (7) and 84, Sch 1 
paras 7, 11 and 12, Sch 5 paras | to 6, in accordance with Tribunals and Inquiries Act 1992 

s8 


Made 


Citation, commencement, duration and interpretation 

1— (1) These Regulations may be cited as the Child Trust Funds (Appeals) Regulations 2005 
and shall come into force on the day after they are made. 
(2) These Regulations shall cease to have effect on such day as is appointed by order made under 
section 24(1) of the Child Trust Funds Act 2004.7 
(3) In these Regulations, unless the context otherwise requires— 
“the Act” means the Social Security Act 1998; 
“the 2004 Act” means the Child Trust Funds Act 2004; 
“appeal” means an appeal under section 22 of the 2004 Act to [the First-tier Tribunal]'; 
“the Board” means the Commissioners of Inland Revenue; 

1 


“notification period” has the meaning given in regulation 3; 
“party to the proceedings” means the Board and any person who brings an appeal; 
1 


(4) ...! 


Amendments—' In para (3), definitions revoked ‘and para (4) revoked, by the Tribunals, Courts and Enforcement Act 2007 
(Transitional and Consequential Provisions) Order, SI 2008/2683, art 6(1), Sch 1, paras 290, 291(1), (2) with effect from 
3 November 2008. 

2 Para (2) revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 
para 136 with effect from 1 April 2009. 


Service of notices or documents 
2 Where by any provision of these Regulations— 

(a) any notice or other document is required to be given or sent to ...! the Board, that notice 
or document shall be treated as having been so given or sent on the day that it is received by 
...! the Board, and 

(b) any notice or other document is required to be given or sent to any person other than ...! 
the Board, that notice or document shall, if sent to that person’s last known address, be 
treated as having been given or sent on the day that it was posted. 


Amendments—! Words in paras (a), (b) revoked by the Tribunals, Courts and Enforcement Act 2007 (Transitional and 
Consequential Provisions) Order, SI 2008/2683, art 6(1), Sch 1, paras 290, 292 with effect from 3 November 2008. 


Disputes about notices of appeal 


3 Where a dispute arises as to whether notice of an appeal was given to the Board within the 
period of thirty days specified in section 23(1) of the 2004 Act (“the notification period”) the 
dispute shall be referred to, and be determined by, [the First-tier Tribunal]'. 


Amendments—! Words substituted by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683, art 6(1), Sch 1, paras 290, 293 with effect from 3 November 2008, 


Late appeals 
4— (1) Where the conditions specified in paragraphs (2) to (8) are satisfied, an appeal may be 
brought within a period of one year after the expiration of the notification period. 
(2,413) toa? 
[(4) The Board must not treat the appeal as made in time unless the Board is satisfied that it is in 
the interests of justice.]' 
(5) For the purposes of paragraph (4) it is not in the interests of justice to [treat the appeal as 
made in time unless the Board are]! satisfied that— 


(a) the special circumstances specified in paragraph (6) are relevant ...'; or 
(b) some other special circumstances exist which are wholly exceptional and relevant ...', 
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and as a result of those special circumstances, it was not practicable for the appeal to be brought 
within the notification period. 
(6) For the purposes of paragraph (5)(a), the special circumstances are that— 
) the [appellant] or a partner or dependant of the [appellant]' has died or suffered serious 
illness; 
(b) the [appellant]' is not resident in the United Kingdom; or 
(c) normal postal services were disrupted. 
(7) In determining whether it is in the interests of justice to [treat the appeal as made in time]’, 
regard shall be had to the principle that the greater the amount of time that has elapsed between 
the expiration of the notification period and the [submission of the notice of appeal, the more 
compelling should be the special circumstances]. 
(8) In determining whether it is in the interests of justice to [treat the appeal as made in time], 
no account shall be taken of the following 
(a) that the [appellant]' or any person acting for him was unaware of or misunderstood the 
law pe tal to his case (including ignorance or misunderstanding of the notification 
eriod); or 
(b) that [the Upper Tribunal]' or a court has taken a different view of the law from that 
previously understood and applied. 
(9),.(10)....7 ; 
(11) As soon as practicable after the decision is made a copy of the decision shall be sent or 
given to every party to the proceedings. 
Amendments—! Paras (2), (3), (9), (10) revoked, para (4) substituted, in para (5) words substituted and revoked, and in 


paras (6)-(8) words substituted, by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683, art 6(1), Sch 1, paras 290, 294 with effect from 3 November 2008. 


Death of a party to an appeal 


5 In any proceedings relating to an appeal under section 22(2), (4), (5) or (6)/of the 2004 Act, on 
the death of a party to the proceedings (other than the Board) the personal representative of the 
person who has died may represent him at any hearing. 


Amendments—Paras 6-25 revoked by the Tribunals, Courts and Enforcement Act 2007 (Transitional and Consequential 
Provisions) Order, SI 2008/2683, art 6(1), Sch 1, paras 290, 295 with effect from 3 November 2008. 


2005/1114 
Energy-Saving Items Regulations 2005 


Revocation—Regulations revoked by the Energy-Saving Items Regulations, SI 2007/831 reg 5, Sch, with effect in relation to 
expenditure incurred on or after 6 April 2007, 


2005/1133 
Revenue and Customs ( ee ee ea ema ts 2005 
Made . . . . «7 April 2005 
Laid before Pavltaight . SAP UMN TER go ee April 2005 
Coming into force... Rien April 2005 


Made by the Tease assder CRCA 2005 s 27(1) and (2). 


Citation and commencement 


1 These Regulations may be cited as the Revenue and Customs dngpecrtoni Replitarioris 2005 
and shall come into force on 29th April 2005. 


Interpretation 
2— (1) In these Regulations— 


“the Act” means the Commissioners for Revenue and Customs Act 2005; 
“appropriate inspectors” means in relation to— M63 


(a) an inspection in England and Wales, the inspectors of constabulary, Bs 

(b) an inspection in Scotland, the inspectors of constabulary and the Scottish i inspectors 
acting jointly, 

(c) an inspection in Northern Ireland, the Northern Ireland inspectors; 


“Chairman” means the Commissioner for the time being designated as chairman of Her 
Majesty’ s Revenue and Customs in Letters Patent under section 1(1) of the Act; 
“civil penalty” means any penalty for which the Commissioners have: power under any 
enactment to make an assessment or a demand; 
“Commissioners” means the Commissioners for Revenue and Customs; 
“criminal investigation” means any investigation for the purpose of co hether an 
offence has been committed or discovering by whom an offence has 
a means the Director of Revenue and Customs Prosecutions; ET PI? 1 
i tors of constabulary” means Her Majesty's Inspectors of Constabulary; + sn 
fiicer” means an officer of Revenue and Customs; cieenyans hggepbaielgd yp: 
Metered has the meaning given by section 5(4) of the Act; yoo Lees: gels danhongd ul 
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“risk” means the likelihood of an officer or the Commissioners doing or omitting to do 
something which affects— 
(a) the prevention, detection or investigation of an offence by an officer or the Commis- 
sioners, 
(b) any criminal proceedings in England and Wales conducted by the Director, 
(c) any criminal proceedings conducted in Scotland under the direction of the Lord Advo- 
cate or a procurator fiscal, or 
(d) any criminal proceedings conducted in Northern Ireland by the Commissioners or the 
Director of Public Prosecutions for Northern Ireland, 
and the possible effect of such an act or omission on the prevention, detection or investigation 
of that offence or those proceedings. 
(2) A reference to the Scottish inspectors or to the Northern Ireland inspectors has the same 
meaning as in section 27(6) of the Act. 


Inspection Functions: England and Wales 


ee: (1) The inspectors of constabulary may carry out inspections in England and Wales for the 
purpose of assessing the effectiveness of the following conduct— 
(a) any acts or omissions of an officer or the Commissioners in connection with the 
prevention, detection or investigation of an offence by him or them, or 
(>) any acts or omissions of an officer or the Commissioners in connection with criminal 
proceedings conducted by the Director. 
(2) The inspectors of constabulary may carry out inspections in England and Wales to assess the 
effectiveness of any matter described in regulation 6. 
(3) The inspectors of constabulary may exercise the powers under this regulation on their own 
initiative or at the request of the Chancellor of the Exchequer or the Commissioners but the 
Chancellor of the Exchequer may not make a request to carry out an inspection in relation to a 
particular person. 
(4) The chief inspector of constabulary may include in his report under section 54(4) of the 
Police Act 1996 (annual reports) a report on the Commissioners and officers. 


Inspection Functions: Scotland 


4— (1) The inspectors of constabulary and the Scottish inspectors may jointly carry out 
inspections in Scotland for the purpose of assessing the effectiveness of the following conduct— 
(a) any acts or omissions of an officer or the Commissioners in connection with the 
prevention, detection or investigation of an offence by him or them, or 
(b) any acts or omissions of an officer or the Commissioners in connection with criminal 
proceedings conducted under the direction of the Lord Advocate or a procurator fiscal. 


(2) The inspectors of constabulary and the Scottish inspectors may jointly carry out inspections 
in Scotland to assess the effectiveness of any matter described in regulation 6. 

(3) The inspectors of constabulary and the Scottish inspectors may jointly exercise the powers 
under this regulation on their own initiative or at the request of the Chancellor of the Exchequer 
or the Commissioners but the Chancellor of the Exchequer may not make a request to carry out 
an inspection in relation to a particular person. 


Inspection Functions: Northern Ireland 


5— (1) The Northern Ireland inspectors may carry out inspections in Northern Ireland for the 
purpose of assessing the effectiveness of the following conduct— 
(a) any acts or omissions of an officer or the Commissioners in connection with the 
prevention, detection or investigation of an offence by him or them, or 
(b) any acts or omissions of an officer or the Commissioners in connection with criminal 
proceedings conducted in Northern Ireland by the Commissioners or the Director of Public 
Prosecutions for Northern Ireland. 
(2) The Northern Ireland inspectors may carry out inspections in Northern Ireland to assess the 
effectiveness of any of the matters described in regulation 6. 
(3) The Northern Ireland inspectors may exercise the powers under this regulation on their own 
initiative or at the request of the Chancellor of the Exchequer or the Commissioners but the 
Chancellor of the Exchequer may not make a request to carry out an inspection in relation to a 
particular person. 


Inspection of means of dealing with risks 


6 The matters to which regulations 3(2), 4(2) and 5(2) apply are— 
(a) any method devised by or for Her Majesty’s Revenue and Customs for identifying and 
dealing with a risk; 
(b) any measures devised by or for Her Majesty’s Revenue and Customs for assuring that an 
officer or the Commissioners are properly applying that method, and 
(c) the operation of any such method or measures by an officer or the Commissioners. 
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Access 
7— (1) This regulation applies to an inspection carried out under regulation 3, 4 or 5. 


(2) For the purposes of an inspection the Commissioners shall provide to the appropriate 
inspectors such of the following as are reasonably required by the appropriate inspectors— 
(a) access to any premises belonging to the Commissioners; 
(b) access to any system operated by or on behalf of the Commissioners for storing and 
retrieving information electronically; 
(c) any information or documents held by the Commissioners. 


(3) For the purposes of an inspection an officer shall provide to the appropriate inspectors such 
information or documents held by him as are reasonably required by the inspectors. 


Inspections of guidance 


8 The appropriate inspectors may, if the Chancellor of the Exchequer or the Commissioners 
request them to do so, carry out an inspection of— 


(a) the operation of any guidance issued by the Commissioners to officers for assessing or 
demanding a civil penalty instead of carrying out a criminal investigation into any matter or 
vice versa, Or 

(b) the operation of any guidance issued by the Commissioners for using other powers to 
secure any revenue, for the collection and management of which the Commissioners are 
responsible, instead of assessing or demanding a civil penalty or carrying ‘out a criminal 
investigation. 


Reports 
9— (1) Where— 
(a) the inspectors of constabulary carry out an inspection under regulation 3 or 8, 
(b) the inspectors of constabulary and the Scottish inspectors jointly carry out an inspection 
under regulation 4 or 8, or 
(c) the Northern Ireland inspectors carry out an inspection under regulation 5 or 8, 


they shall provide a report of the inspection to the Chancellor of the Exchequer. 


(2) Subject to paragraph (3), the Chancellor of the Exchequer shall arrange for any report 
received by him to be published. 


(3) The Chancellor of the Exchequer may exclude from publication under paragraph (2) any part 
of a report if, in his opinion, the publication of that part— 

(a) would be against the interests of national security; 

(b) might jeopardise the safety of any person; 

(c) would contravene section 29(2) of the Act, or 

(d) might prejudice the prevention or detection of crime or the apprehension or prosecution 

of offenders. 
(4) The Chancellor of the Exchequer shall send a copy of the published report to the Chairman. 
(5) The Commissioners shall— 

(a) prepare comments on the published report; 

(b) send a copy of the comments to the Chancellor of the Exchequer before such date as may 

be specified by him; 

(c) publish the comments in such manner as appears to the Commissioners to be appropriate. 
(6) Where the inspectors of constabulary and the Scottish inspectors provide a report of an 


inspection to the Chancellor of the Exchequer he shall send a copy of the published report to 
the Scottish Ministers. 


Appointment of assistant inspectors and staff officers 


10— (1) Section 56 of the Police Act 1996 (appointment of assistant inspectors and staff 
officers) shall have effect subject to the following modifications— 


(a) in section 56(1) after “constabulary” insert “for the purpose of carrying out’ functions 

under the Revenue and Customs (Inspections) Regulations 2005”, and 

@) in section 56(2) for “Members of a police force” substitute “Officers of Revenue and 
ustoms”. 


(2) Section 34 of the Police (Scotland) Act 1967 (appointment of assistant inspectors fail staff 
officers)shall have effect subject to the following modifications— f # 


(a) in section 34(1) after “constabulary” insert “for the purpose of ee out wiltietion 
under the Revenue and Customs (Inspections) Regulations 2005”, and 
(b) in section 34(1A) for “Constables” substitute “Officers of: Revenue and Customs”. 
i HOLgapas 
Payment otieeiosde 
11— (1) The Commissioners shall pay to the inspectors of constabiilaitia Slats fnalitiens carried 
out by those inspectors under these Regulations, such amount as may be agreed between the 
Commissioners and those inspectors or, in the absence of an agreement, such amount as the 
Treasury, after consultation with the Secretary of State, may determine. © =) 
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(2) The Commissioners shall pay to the inspectors of constabulary and the Scottish inspectors, 
for functions carried out jointly by those inspectors under these Regulations, such amount as 
may be agreed between the Commissioners and those inspectors or, in the absence of an 
agreement, such amount as the Treasury, after consultation with the Secretary of State and 
Scottish Ministers, may determine. 

(3) The Commissioners shall pay to the Northern Ireland inspectors for functions carried out by 
those inspectors under these Regulations such amount as may be agreed between the Commis- 
sioners and those inspectors or, in the absence of an agreement, such amount as the Treasury, 
after consultation with the Secretary of State, may determine. 


2005/1449 
Tonnage Tax (Further Opportunity for Election) Order 2005 
WVIGdE,* Ao. MOPUPGIEO-OF Lie L¥we ALE fares. DIO. . 6 June 2005 
Laid before the House of Commons . . . . . . . . .6 June 2005 


COMTI LOMITL On OL C Celgene PAN et nah . 1 July 2005 
Made by the Treasury under FA 2000 Sch 22 para 11 


Citation and commencement 


1 This Order may be cited as the Tonnage Tax (Further Opportunity for Election) Order 2005 
and shall come into force on Ist July 2005. 


Further opportunity for election into tonnage tax 

2 A tonnage tax election may be made at any time during the period beginning on Ist July 2005 
and ending on 31st December 2006 (“the further period”). 
3— (1) In the case of a tonnage tax election made during the further period, paragraph 12 of 
alana 22 to the Finance Act 2000 (when a tonnage tax election takes effect) is adapted as 
follows. 
(2) In sub-paragraph (2)— 

(a) after “A tonnage tax election” insert “made during the further period”; and 

(b) for “Ist January 2000” substitute “Ist January 2005”. 
(3) In sub-paragraph (3)— 

(a) for “before the end of the initial period” substitute “during the further period”; and 

(b) for “Ist January 2000” substitute “Ist January 2005”. 
(4) An UR REE (4) for “before the end of the initial period” substitute “during the further 
period”. 
(5) At the end of the paragraph add— ., 

“(7) In this paragraph “the further period” means the period provided for by article 2 of the 

Tonnage Tax (Further Opportunity for Election) Order 2005 (SI 2005/1449).”. 


2005/1907 

Pension Protection Fund (Tax) (2005-06) Regulations 2005 
Mader 2nGieivorq. reir, og} of jogidueat (1) dgqeigsieg] 2iJuly 200s: 
Laid before the House of Commons. . . . . . . . . 13 July 2005 
Coming into force . AP See (a Te Os etl: . 3 August 2005 
Made by the Treasury under FA 2005 s 102 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Pension Protection Fund (Tax) (2005-06) 
Regulations 2005 and shall come into force on 3rd August 2005. 
(2) These Regulations have effect for the period beginning on 6th April 2005 and ending on Sth 
April 2006 only. 


Interpretation 
2— (1) In this regulation— 
(a) paragraph (2) gives the meaning of the abbreviated references to Acts and instruments 
used in these Regulations, and 
(b) paragraph (3) deals with other expressions used in these Regulations. 
(2) In these Regulations— 
“the Pensions Act” (without more) means the Pensions Act 2004; : 
» “the 1988 Act” means the Income and Corporation Taxes Act 1988; 
“the 1992 Act” means the Taxation of Chargeable Gains Act 1992; 
_ “the 2003. Act” means the Income Tax (Earnings and Pensions) Act 2003; 
“the 2005 Order” means the Pensions (Northern Ireland) Order 2005. 


(3) In these Regulations— 
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“the Board of the Pension Protection Fund” means the body corporate established under 
section 107 of the Pensions Act; 
“exempt approved scheme” means an exempt approved scheme within the meaning of 
Chapter | of Part 14 of the 1988 Act (see section 592(1) of that Act); 
“the Fraud Compensation Fund” has the meaning given by regulation 3(1); 
“fraud compensation payment” — 
(a) in England, Wales and Scotland means a fraud compensation payment within the 
meaning of Part 2 of the Pensions Act (see section 182(1) of that Act), and 
(b) in Northern Ireland means a fraud compensation payment within the meaning of Part 3 
of the 2005 Order (see Article 165(1) of that Order); 
“the Pension Protection Fund” has the meaning given by regulation 3(1); 
“the Pensions Act Funds” has the meaning given by regulation 3(1); 
“the Pensions Act levies” means the levies specified in paragraph (2) or (3) of regulation 3, as 
the case may require. 


Meaning of “the Pension Protection Fund” and other expressions 
3— (1) In these Regulations— 


“the Pension Protection Fund” means the Fund required to be held, managed and applied by 
the Board of the Pension Protection Fund under section 110(1)(a) of the Pensions Act; 
“the Fraud Compensation Fund” means the Fund required to be held, managed and applied 

by the Board of the Pension Protection Fund under section 110(1)(b) of the Pensions Act; 
“the Pensions Act Funds” means the Pension Protection Fund and the Fraud Compensation 
Fund. 


(2) In England, Wales and Scotland, “the Pensions Act levies” means— 


(a) the administration levy referred to in section 117(1) of the Pensions Act; 

(b) the initial levy referred to in section 174(1) of that Act; 

(c) the risk-based pension protection levy referred to in section 175(1)(a) of that Act; 

(d) the scheme-based pension protection levy referred to in section 175(1)(4) of that Act; 

(e) the fraud compensation levy referred to in section 189(1) of that Act; 

(f) a levy in respect of eligible schemes imposed by regulations made under section 209(7) of 
that Act (the Ombudsman for the Board of the Pension Protection Fund). 


(3) In Northern Ireland, “the Pensions Act levies” means— 


(a) the administration levy referred to in Article 103(1) of the 2005 Order; 

(b) the initial levy referred to in Article 157(1) of that Order; 

(c) the risk-based pension protection levy referred to in Article 158(1)(a) of that Order; 

(d) the scheme-based pension protection levy referred to in Article 158(1)(b) of that Order; 

(e) the fraud compensation levy referred to in Article 171(1) of that Order; 

(f) a levy in respect of eligible schemes imposed by regulations made under Article 191(3) of 
that Order (the PPF Ombudsman). 


Application of the Tax Acts: general 


4— (1) The Tax Acts apply in relation to each of the Pensions Act Funds in the same way as 
they apply in relation to an exempt approved scheme. 


(2) The general rule in paragraph (1) is subject to the further provisions contained in these 
Regulations. 


Application of the 1988 Act: further provisions 


5 Section 592(2) of the 1988 Act (exemption from income tax in respect of investments) applies 
in respect of income derived from investments or deposits held for each of the Pensions Act 
Funds— 


(a) as if for “income tax” there were substituted “corporation tax”, and . - 
(b) as if after “income derived from investments or deposits” there were inserted “(including 
any profit, gain or loss on a loan relationship within the meaning of Chapter 2 of Part 4 of the 
Finance Act 1996)”. 


6 Section 592(3) of the 1988 Act (exemption from income tax in respect of underwriting 
commissions) applies in respect of underwriting commissions applied for the purposes of each 
of the Pensions Act Funds— 


(a) as if for “income tax” there were substituted “corporation tax”, and 


(b) as if for “under Chapter 8 of Part 5 of ITTOIA 2005 (income not otherwise charged)” 
there were substituted “under Case VI of Schedule D”. 


7 Section 592(6A) of the 1988 Act (sums paid towards discharge of liability of ‘an employer) 
applies in relation to the payment, by an employer, of any sum in respect of any of the Pensions 
Act levies as it applies in relation to the payment of any sum in or towards the nay eat of: any 
liability of an employer under the enactments specified in that subsection. =~ 


8— (1) If at any time section 606 of the 1988 Act (default of scheme administrator etc) doles’ in 
relation to the Pension Protection Fund, the Board of the Pension Protection Fund shall be 
responsible for the discharge of all duties imposed on the administrator under Chapter 1 of 
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Part 14 of the 1988 Act (whenever arising), and liable for any tax due from the administrator in 
the administrator’s capacity as such (whenever falling due). 

(2) Section 606 of the 1988 Act does not apply in relation to the Fraud Compensation Fund. 
9— (1) For the purposes of section 611AA of the 1988 Act (definition of the administrator), 
references to the administrator, in relation to the Pension Protection Fund, are to the person 
who is, or the persons who are, for the time being, appointed by the Board of the Pension 
Protection Fund to be responsible for the discharge of all duties imposed on the administrator 
under Chapter 1 of Part 14 of the 1988 Act. 

(2) Section 611AA of the 1988 Act does not apply in relation to the Fraud Compensation Fund. 


10 Schedule 22 to the 1988 Act (reduction of pension fund surpluses) does not apply in relation 
to either of the Pensions Act Funds. 


Application of the 1992 Act: further provisions 
11— (1) For the purposes of the 1992 Act, any gain accruing to the Board of the Pension 
Protection Fund from its disposal of investments shall not be a chargeable gain if, or to the 
extent that, at the time of the disposal, those investments were held by the Board, or on its 
behalf, for the purposes of one of the Pensions Act Funds. 
(2) In paragraph (1) “investments” includes futures contracts and options contracts. 
(3) This regulation is to be construed as one with the 1992 Act. 


Application of the Finance Act 1996: further provisions 

12— (1) No credit or debit shall be required or allowed to be brought into account for the 
purposes of Chapter 2 of Part 4 of the Finance Act 1996 (loan relationships) in respect of the 
Pensions Compensation Board transfer in the case of the transferor. 

(2) In paragraph (1) “the Pensions Compensation Board transfer” means the transfer, by the 
Pensions Compensation Board to the Board of the Pension Protection Fund, of all property, 
rights and liabilities to which the Pensions Compensation Board was entitled immediately before 
the transfer. 


Application of the 2003 Act: further provisions 
13 Step 5 of section 54(1) of the 2003 Act (calculation of deemed employment payment under 
arrangements made by intermediaries) applies in relation to a payment, by the intermediary, of 
any sum in respect of any of the Pensions Act levies in the same way as it applies in relation to 
any contributions that may be deducted under that step. 
14 Section 307 of the 2003 Act (exemption from employment income for death or retirement 
benefit provision made by employer) applies in relation to the payment of any sum in respect of 
any of the Pensions Act levies in the same way as it applies in respect of provision made by an 
employee’s employer for a retirement or death benefit. 
15— (1) Section 583 of the 2003 Act (unauthorised payments of pension income from approved 
retirement benefits schemes) applies in relation to a payment made out of funds which are held 
for the purposes of the Pension Protection Fund if the following two conditions are met. 
(2) The first condition is that the payment is not expressly authorised under Part 2 of the 
Pensions Act. 


(3) The second condition is that the payment is made to or for the benefit of— 

(a) an employee, or 

(b) an ex-spouse [or former civil partner]' of an employee, 
who has entitlements under a scheme for which the Board of the Pension Protection Fund has 
assumed responsibility under Chapter 3 of Part 2 of the Pensions Act. 


Amendments—! Words in para (3)(b) inserted by Tax and Civil Partnership (No 2) Regulations, SI 2005/3230 reg 16, with 
effect from 5 December 2005 (Reg 1). 


Fraud compensation payments and other related payments 


16— (1) Receipt of a payment to which this regulation applies shall not be regarded as a disposal 
of an asset for the purposes of capital gains tax or for the purposes of corporation tax on 
chargeable gains. 


(2) This regulation applies to— 
(a) a fraud compensation payment under section 185 of the Pensions Act; 
(b) an interim payment under section 186 of the Pensions Act; 
(c) a fraud compensation payment under Article 168 of the 2005 Order; 
(d) an interim payment under Article 169 of the 2005 Order; 
(e) a payment made by the Board of the Pension Protection Fund under section 83 of the 
Pensions Act 1995; 
(f) a payment in anticipation made by the Board of the Pension Protection Fund under 
section 84 of that Act; : 
(g) a payment made by the Board of the Pension Protection Fund under Article 81 of the 
Pensions (Northern Ireland) Order 1995; 
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(h) a payment in anticipation made by the Board of the Pension Protection Fund under 
Article 82 of that Order. 


2005/2014 
Friendly Societies (Modification of the coe ca ae Tax Acts) Regulations 2005 
Made... ; . 2 21 July 2005 
Laid before the House of Coimmonst.>-\b oc, 1.1 Ad enpagay July 2005 
Coming into force . . . Peet oth Tog August 2005 


Made by the reasury rite TA 1988 s 463 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Friendly Societies (Modification of the 
Corporation Tax Acts) Regulations 2005 and shall come into force on 12th August 2005. 


(2) These Regulations have effect for accounting periods beginning on or after Ist January 2005. 


Interpretation 
2 In these Regulations— 


“annual return society” means a non-directive friendly society which is required to submit an 
annual actuarial investigation to the Financial Services Authority under rule 5.1 of the 
Prudential Sourcebook (Friendly Societies); 

“child trust fund business” has the meaning given by regulation 3 of the Child Trust Funds 
(Insurance Companies) Regulations 2004;! 

“directive friendly society” and “non-directive friendly society” have the meanings in the 
Prudential Sourcebook (Friendly Societies); 

“individual savings account business” has the meaning given by regulation 3 of the Individual 
Savings Account (Insurance Companies) Regulations 1998,! 

“non annual return society” means a non-directive friendly society which is not required to 
submit an annual actuarial investigation to the Financial Services Authority under rule 5.1 
of the Prudential Sourcebook (Friendly Societies); 

“partnership pension society” has the meaning in the Prudential Sourcebook (Friendly 
Societies); 

“pension business” — 


(a) in relation to any time before 6th April 2006, has the meaning given by section 431B of 
the Taxes Act, and 

(6) in relation to any time on or after 6th April 2006, has the meaning given by 
section 466(2B) of the Taxes Act; 


“prescribed transactions” means any of the following transactions— 


(a) the transfer of business as between a friendly society which maintains 'a separate fund 
for long-term insurance business and a friendly society which does not-do so, 

(b) the amalgamation of a friendly society which maintains a separate fund for long-term 
insurance business and a friendly society which does not do so, 

(c) the transfer of the whole or part of the business of a friendly society which does not 
maintain a separate fund for long-term insurance business to a company which is not a 
friendly society, and 

(d) the conversion of a friendly society which does not maintain a separate fund for long- 
term insurance business into a company which is not a friendly society, and for the 
purposes of this definition a friendly society maintains a separate fund for long- term 
insurance business if it complies with rule 4.20. of the Prudential Sourcebook (Friendly 
Societies), whether that rule applies to it or voluntarily; “the Prudential Sourcebook 
(Insurers)” means the Interim Prudential Sourcebook for Insurers made by the Financial 
Services Authority under the Financial Services and Markets Act 2000; “the Prudential 
Sourcebook (Friendly Societies)” means the Interim Prudential Sourcebook for Friendly 
Societies made by the Financial Services Authority under the Financial Services and 
Markets Act 2000; “the Taxes Act” means the Income and Corporation Taxes Act 1988. 

Amendments—! Definitions of “child trust fund business” and “individual savings account business” revoked, by the 
Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, SI raaica regs 2, 3 with 
effect for accounting periods beginning on or after 1 January 2007: SI 2007/2134 reg 1(2). 


3 In the Corporation Tax Acts, in their application to a friendly society ~ insurance business 
transfer scheme” means a scheme which effects— 


(a) the transfer of the whole or part of the business of a friendly society to arcu friendly 
society; ) literigise Wiigsint 

(b) the amalgamation of two or more friendly societies; : a 2aSravéc 

(c) the transfer of the whole or part of ws business of a friendly society to a ‘company which 
is not a friendly sociéty; 

(d) the conversion of a friendly society Hate a company which is not a friendly sédlauyi or 

(e) the transfer of the whole or part of the long-term business an an insurance company to a 
friendly society. siioVl) eaoiensd 


) 
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Modification of section 43F of the Taxes Act 


4— (1) Paragraph (2) prescribes a modification of section 43F(1) of the Taxes Act so far as it 
applies to the life or endowment business carried on by non-directive friendly societies. 


(2) For the words from “required” to the end substitute ‘made up for the purposes of an 
investigation into the financial condition of a non-directive friendly society under rule 5.1 or 5.2 of 
the Prudential Sourcebook (Friendly Societies).’.! 


Amendments—!' Regulation 4 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 4 with effect in relation to transactions entered into on or after 6 June 2006: 
SI 2007/2134 reg 1(3). 


Modifications of section 76 of the Taxes Act 


S— (1) Paragraphs (2) to (6) prescribe modifications to section 76 of the Taxes Act so far as it 
applies to the life or endowment business carried on by friendly societies, subject to para- 
graph (7). 

(2) In subsection (2), after “referable to” insert “taxable”; 


(3) In subsection (3), for “line 12, 22 or 25 of Form 40 (the revenue account)” substitute “line 12 
or 25 of Form 40 (the revenue account) or column | of line 49 of Form 41 (long-term insurance 
business: analysis of premiums and expenses)”; 


(4) In paragraph (a) of Step 1 in subsection (7), after “attributable to” insert “taxable”; 
(5) In subsection (8)— 


(a) after “attributable to” insert “taxable”; 
(6) in paragraph (b), for “the Prudential Sourcebook (Insurers)” substitute “the Prudential 
Sourcebook (Friendly Societies)”; 


[(SA) In paragraph (a) of subsection (9E) before “basic life” insert “taxable”.]? 
(6) In subsection (11), before “basic life’, wherever those words occur, insert “taxable”! 


(7) The modifications in paragraphs (3) and (5)(b) only apply to a non-directive friendly society. 


Amendments—! Paragraph (6) revoked, by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 5 with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 

? Para (5A) inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, 
SI 2008/1937 regs 2, 3 with effect in relation to accounting periods beginning on or after 1 January 2008. 


Modifications of section 431 of the Taxes Act 
6— [(1) In this regulation— 
(a) paragraphs (2), (2A), (SA) and (5B) prescribe modifications of section 431 of the Taxes 
Act so far as it applies to long-term business carried on by friendly societies, and 
(6) paragraphs (3) to (5) and (6) prescribe modifications of that section so far as it applies to 
the long-term business carried on by non-directive friendly societies. ]? 


(2) In subsection (2) insert the following definitions in the appropriate places— 


“ “annual return society” means a non-directive friendly society which is required to submit an 
annual actuarial investigation to the Financial Services Authority under rule 5.1 of the 
Prudential Sourcebook (Friendly Societies); 


“directive friendly society’ and “non-directive friendly society” have the meanings in the 
Prudential Sourcebook (Friendly Societies); 


“non annual return society” means a non-directive friendly society which is not required to 
submit an annual actuarial investigation to the Financial Services Authority under rule 5.1 of 
the Prudential Sourcebook (Friendly Societies); 


“partnership pension society” has the meaning in the Prudential Sourcebook (Friendly Socie- 
ties); 
“the Prudential Sourcebook (Friendly Societies)” means the Interim Prudential Sourcebook for 


Friendly Societies made by the Financial Services Authority under the Financial Services and 
Markets Act 2000; 

“tax exempt basic life assurance and general annuity business” means basic life assurance and 
general annuity business the profits arising from which are exempt from tax by virtue of 
section 460(1); 

“taxable basic life assurance and general annuity business” means basic life assurance and 
general annuity business other than tax exempt basic life assurance and general annuity 
business; 

“tax exempt [PHI]! business” means— 

(a) business specified in [section 466(1)(b)}° the profits arising from which are exempt from 
tax by virtue of section 460(1), and aA ' 

(b) business other than that specified in [section 466(1)(b) which is long term business]* the 
profits arising from which are exempt from tax by virtue of section 461(1) or 461B(1); 

(“taxable PHI business” means— 

(a) business specified in section 466(1)(b) other than tax exempt PHI business, and 
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(b) business other than that specified in section 466(1)(b) which is PHI business the profits 
arising from which are not exempt from tax by virtue of section 461(1) or 461B(1): 
“valuation report” 
(c) in the case of an annual return society, means the abstract of the actuary’s report referred 
to in rule 5.1(2) of the Prudential Sourcebook (Friendly Societies); 


(d) in the case of 4 non annual return society, means the abstract of the actuary’s report 
referred to in section rule 5.2(2) of the Prudential Sourcebook (Friendly Societies); 


[((2A) In subsection (2) in the definition of “foreign currency assets” before “gross roll-up 

business” in each place insert “taxable”. 

[(2B) In the definition of “foreign business assets” before “overseas life assurance business” in 

both places insert “taxable”.}* , 

(3) In subsection (2) for the definition of “liabilities” substitute— 

* “liabilities” 

(a) in relation to an annual return society, means the liabilities of the society estimated as for 

the purposes of its valuation report (excluding any that have fallen due or been reinsured 
and any not arising under or in connection with policies or contracts effected as part of the 


society's insurance business); and 
(h) in relation to 4 non annual return society means— 


(i) in the case of a society which has sent a valuation report as at the end of a period of 
account to the Financial Services Authority, the liabilities of the society estimated as for 
the purposes of its valuation report (excluding any that have fallen due or been reinsured 
and any not arising under or in connection with policies or contracts effected as part of 
the society’s insurance business), and 

(ii) in the case of a society which has not sent a valuation report as at the end of a period 
of account to the Financial Services Authority but has caused the actuary to the society 
to prepare a report on the same basis as the actuary’s report referred to in rule 5.2(2) of 
the Prudential Sourcebook (Friendly Societies), the liabilities of the society estimated as 
for the purposes of that report (excluding any that have fallen due or been reinsured and 
any not arising under or in connection with policies or contracts effected as part of the 
society’s insurance business), and 

(iii) in any other case, the liabilities of the society ascertained in accordance with subsec- 
tions (7) to (9) and (13) below;”, 


(4) In subsection (2) for the definition of “periodical return” substitute— 


‘ “periodical return” — 


(a) in the case of an annual return society, means the FSC1 return within the meaning in 
Chapter 5 of the Prudential Sourcebook (Friendly Societies); and 

(b) in the case of a non annual return society, means the FSC2 return within the meaning in 
that Chapter;”. srared 


(5) In subsection (2) for the definition of “value” substitute— 


* +value” + 


(a) in relation to the assets of an annual return society, means the value of the assets as taken 
into account for the purposes of the society’s periodical return; and — ae 
(b) in relation to the assets of a non annual return society means— staan encima iad 

(i) in the case of a society which has sent a valuation r as at the ssifohe iod of 
account to the Financial Services Authority, the value of the assets as taken it 0 account 
for the purposes of its valuation report, 

(ii) in the case of a society which has not sent a valuation report as at 1h eel a period 
of account to the Financial Services Authority but has caused the actuary to the society 
to prepare a report on the same basis as the actuary’s report referred to in rule 5,2(2) of 
the Prudential Sourcebook (Friendly Societies), the value of Higa “ei rate 
account for the purposes of that report, and a hin 

(iii) in a ny other case, the value of the assets ascertained in accordance wit th su 
tions (10) to (13) below;”. eda Ie 
wormed WitatiA les: 


(5A) In subsection (2YB) before “BLAGAB income” and before “BLAGAB deductions” insert 
“taxable”. ay sommes GHP sesG—attace)” 

(5B) In subsection (2¥C)(a) before “basic life assurance” insert “taxable”. HAR tiri2i i 

(6) At the end of the section add the following subsections— 1 ag ve 

“(7) For the purposes of paragraph (xiii) of the definition 
above the closing liabilities of a society for a period 

account’) shall be ascertained in accordance with the formula 

2.16 supp (w2- LI) io ite 

il T2 ea(uiom 

where : to 2) cet) todio (4 DOdb nono a ere 


teks bsec- 
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LI is the liabilities as at the end of the last period of account (‘the preceding period of 
eee which precedes the relevant period of account and for which a relevant report is 
rawn up; 


L2 is the liabilities as at the end of the first period of account (‘the subsequent period of 
account’) which follows the relevant period of account and for which a relevant report is 
drawn up; 

TI is the number of days from the end of the preceding period of account to the end of the 
relevant period of account; 


T2 is the number of days from the end of the preceding period of account to the end of the 
subsequent period of account; 


and where the formula is used to ascertain the value of the assets as at the end of a period of 
account, the value so ascertained shall be the value of the assets at the beginning of the next 
period of account. 

(8) Where, for those purposes, it is necessary to ascertain the liabilities in any case where a 
relevant report has not been drawn up at the end of the relevant period of account, the 
liabilities shall be estimated on a basis compatible with that used in the previous relevant 
report, having regard to any changes in the nature or extent of the society’s business since 
that report. 

(9) In any case where subsection (8) above has applied, subsection (7) above shall apply as 
soon as the society is able to ascertain the closing liabilities in accordance with the formula 
set out in that subsection; and all such adjustments to the liability to tax of the society shall 
be made, whether by assessment or otherwise, as may be required to give effect to 
subsection (7) above. 


(10) For the purposes of paragraph (b)(iii) of the definition of ‘value’ in subsection (2) above 
the value of the assets of a society as at the end of a period of account (‘the relevant period 
of account’) shall be ascertained in accordance with the formula— 


Tl 
Vil + [(v2—v0 <a 
Tee 


where— 


V1 is the value of the assets at the end of the last period of account (‘the preceding period of 
account’) which precedes the relevant period of account and for which a relevant report is 
drawn up; 


V2 is the value of the assets as at the end of the first period of account (‘the subsequent 
period of account’) which follows the relevant period of account and for which a relevant 
report is drawn up; 


Tl is the number of days from the end of the preceding period of account to the end of the 
relevant period of account; 


T2 is the number of days from the end of the preceding period of account to the end of the 
subsequent period of account; 


and where the formula is used to ascertain the value of the assets as at the end of a period of 
account, the value so ascertained shall be the value of the assets at the beginning of the next 
period of account. 


(11) Where, for those purposes, it is necessary to ascertain the value of the assets in any case 
where a relevant report has not been drawn up at the end of the relevant period of account, 
the value of the assets shall be estimated on a basis compatible with that used in the previous 
relevant report, having regard to any changes in the nature or extent of the society’s business 
since that report. 


(12) In any case where subsection (11) above has applied, subsection (10) above shall apply as 
soon as the society is able to ascertain the value of the assets in accordance with the formula 
set out in that subsection; and all such adjustments to the liability to tax of the society shall 
be made, whether by assessment or otherwise, as may be required to give effect to 
subsection (10) above. 


(13) In subsections (7), (8), (10) and (11) above a “relevant report” means a valuation report 
or the report specified in paragraph (b)(ii) of the definition of “value” in subsection (2) 
above.”. 


Amendments—' In para (2), in the inserted definitions of “tax exempt class IV business” and “taxable class IV business”, 
words substituted for words “class IV” in each place, by the Friendly Societies (Modification of the Corporation Tax 
Acts) (Amendment) Regulations, SI 2007/2134 regs 2, 6, with effect for accounting periods beginning on or after 
1 January 2007: SI 2007/2134 reg 1(2). 

2 Para (1) substituted, in para (2), in the definition of “tax exempt PHI business”, in para (a) words substituted for words 
“section 466(1)(d)”, and in para (b), words substituted for words “section 466(1)(d)”, definition of “taxable PHI 
business” substituted, paras (2A), (2B), (SA), (5B) inserted, by the Friendly Societies (Modification of the Corporation 
Tax Acts) (Amendment) Regulations, SI 2008/1937 regs 2, 4 with effect in relation to accounting periods beginning on or 
after 1 January 2008. But insertion of para (2A) shall have effect in relation to accounting periods beginning on or after 
1 January 2007 (SI 2008/1937 art 1(3)). Para (1) previously read as follows— - i 

“(1) Paragraph (2) prescribes modifications of section 431 of the Taxes Act so far as it applies to the life or endowment 
business carried on by friendly societies, and paragraphs (3) to (6) prescribe modifications of that section so far as it 
applies to the life or endowment business carried on by non-directive friendly societies.”. 

Definition of “taxable PHI business” previously read as follows— 
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‘ “taxable PHI business” means business specified in section 466(1)(d) other than tax exempt PHI business;’. 


Meaning of “long-term insurance fund” for a society which does not maintain separate assets 
7 In the case of a friendly society which does not maintain a separate fund for long-term 


business, the following section shall be treated as inserted after section 431AA of the Taxes 
Act— 


“431AB Friendly societies: meaning of “long-term insurance fund” 

(1) “Long-term insurance fund” means the fund made up of— 
(a) assets held primarily for the purposes of long-term business carried on by a friendly 
society, and 
(b) the relevant fraction of each asset held neither primarily for the purposes.of long- term 
business nor primarily for the purposes of some other specific business carried on by that 
society. 

(2) For the purposes of subsection (1) “the relevant fraction” means— 

(0.5 x (OLB + CLB)) — (0.5 x (OLA + CLA)) 


(0.5 x (OTB + CTB)) — (0.5 x (OTA + CTA)) 
where— 
OLB and CLB are respectively the balances brought forward and carried forward in the fund 
accounts for those accounts within which the society conducts its long-term business; 
OLA and CLA are respectively the opening and closing values of the assets already 
recognised at the beginning and end of the period of account as held for the purposes of 
long-term business carried on by the society; 
OTB and CTB are respectively the total balances brought forward and carried forward on all 
the society’s fund accounts; and 
OTA and CTA are respectively the opening and closing values of the assets already 
recognised at the beginning and end of the period of account as held for the purposes of 
long-term business or for the purposes of other specific business carried on by the society. 
(3) In calculating the values and balances for the purpose of determining the relevant fraction 
in subsection (2), a balance on a general management fund or a general reserve fund shall be 
excluded. 
(4) In subsection (2), references to balances brought forward and carried forward are 
references to balances brought forward and carried forward as shown in the society’s 
periodical return.” 


[ Modifications of section 431H of the Taxes Act 
7A— (1) Paragraphs (2) to (4) prescribe modifications of section 431H of the Taxes Act so far as 
it applies to the [long-term]? business carried on by friendly societies. 
(2) For subsection (1) substitute— 
“(1) This section applies in relation to a friendly society which carries on two or more of the 
following— 

[(a) life assurance business, 

(b) taxable PHI business and taxable insurance business of any other kind (other than life 

assurance business), and 

(c) tax exempt PHI business and tax exempt business of any other kind}? 


(a) omit the word “and” immediately following paragraph (a), 
(b) after paragraph (a) insert— 
“(aa) taxable PHI business, 
(ab) tax exempt PHI business, and”, and tird 
(c) in paragraph (b) for “the” substitute “any”. ; iste. 
(4) Omit subsections (3) and (4).]! 


Amendments—' Regulation 7A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 7, with effect for accounting periods beginning on, or after ib panpary; 2007: 
SI 2007/2134 reg 1(2). 

* In para (1), words substituted for words “life or endowment”, and in para (2), in the substitution, paras (a)-(c) substituted 
for previous paras (a)-(d), by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2008/1937 regs 2, 5 with effect in relation to accounting periods Peminning 3 on or after 1 AanDAE 2008. 
Para (2)a)- (d) previously read as follows— } 

“(a) life assurance business, we | 
(b) taxable PHI business, “1 ti bs} 
(c) tax exempt PHI business, and ; ; ia one. .@ 
(d) insurance business of any other kind.” 


Modification of section 432 of the Taxes Abt 


cH! 


8— (1) Paragraph (2) prescribes a modification of section 432 of the Taxes Act So far as it applies 


) Feenieud 


to the life or endowment business carried on by friendly societies. — Arges 
i 12 51 esilqqé 
(2) At the end of the section insert the following subsection 4 144 sidaxas” tomdiioied 


10753 Friendly Societies (Modification of the CT Acts) 2005/2014 reg 9 


“(3) Where a friendly society carries on both tax exempt class IV business and taxable class IV 
business, the business of each such category shall, for the purposes of the Corporation Tax Acts, 
be treated as though it were a separate business.”’./ 

Amendments—' Regulation 8 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 8, with effect for accounting periods beginning on or after 1 January 2007: SI 2007/2134 
reg 1(2). 


Modifications of section 432A of the Taxes Act 
9— [(1) In this regulation— 
(a) paragraphs (1A), (2), (4) and (4A) prescribe modifications of section 432A of the Taxes 
Act so far as it applies to long-term business carried on by friendly societies, and 


(b) paragraph (3) prescribes a further modification of that section so far as it applies to the 
long-term business carried on by partnership pensions societies. |? 


[(1A) In subsection (1ZC) before “PHI” insert “taxable”.] 
)(2) After subsection (1A) insert the following subsections— 


“(1B) Subsections (1C) to (LE) below apply where a friendly society with branches carries on 
more than one category of business. 
(1C) In a case where— 
(a) the society has caused the actuary to the society to prepare, as at the end of an 
accounting period and as at the end of the previous accounting period, reports prepared 
on the same basis as— 
(i) the society's valuation report but which are limited to an investigation of the 
matters referred to in Rule 5.1(3) of the Prudential Sourcebook (Friendly Societies), or 
(ii) the society’s periodical return but which are limited to an investigation of the 
matters referred to in Rule 9.4(2) of the Prudential Sourcebook (Insurers), in relation to 
the central body of the society (and not to any of its branches), and 
(b) the society so chooses, the apportionment of the income, gains or losses of the central 
body shall be determined by reference to the liabilities and the value of the assets estimated 
for the purposes of those reports. 
(1D) Subject to subsection (1C) above, the apportionment shall be of the income, gains or 
losses of the society, together with all its branches. 
(IE) Where, by virtue of this section, income, gains or losses are referable to any of the 
following categories, namely— 
[((a) gross roll-up business,]! 
(d) taxable basic life assurance and general annuity business, or 
(e) taxable [PHI]' business, that income, or those gains or losses, shall be attributable to 
the central body of the society and not to any of its branches unless the society shows that 
any business within any of those categories was written by a branch, in which case the 
income, gains or losses referable to any of those categories shall be attributed to any such 
branch in such manner as is just and reasonable.”. 
(3) After subsection (1E) (inserted by paragraph (2)) insert the following subsection— 
“(1F) In the case of a partnership pension society, the definitions of “liabilities” and “value” 
in section 431(2) shall not apply, and any apportionment required by this section shall be 
made in such manner as is just and reasonable.”. 
[(4) In subsection (2) for paragraphs (a) to (c) substitute— 
“(a) taxable basic life assurance and general annuity business, 
(b) tax exempt basic life assurance and general annuity business, 
(c) gross roll-up business, 
(d) taxable PHI business, and 
(e) tax exempt PHI business;”. 


[(4A) For subsection (3A) substitute— 
“(3A) Amounts falling within— 


(a) section 442A, or 
(b) section 85(2C) of the Finance Act 1989 


are directly referable to taxable basic life assurance general annuity business to the extent that 
the amounts are referable to that business.”.]? 


(5) For subsections (6) to (6C) substitute— 
“(6) For the purposes of subsection (5) above, “the relevant fraction”, in relation to taxable 
basic life assurance and general annuity business, is— 
A 
At Ber Ct De 


where— z. 
. Ais the aggregate of — 
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(a) the mean of the opening and closing liabilities of the taxable basic life assurance 
business (but taking that mean to be nil if it would otherwise be below nil) reduced (but 
not below nil) by the mean of the opening and closing net values of any assets directly 
referable to that category, and 
(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts; 

B is the aggregate of — 
(a) the mean of the opening and closing liabilities of the tax exempt basic life assurance 
business (but taking that mean to be nil if it would otherwise be below nil) reduced (but 
not below nil) by the mean of the opening and closing net values of any assets directly 
referable to that category, and 
(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts; 

C is the aggregate of— 
(a) the mean of the opening and closing liabilities of the gross roll-up business (but 
taking that mean to be nil if it would otherwise be below nil) reduced (but not below nil) 
by the mean of the opening and closing net values of any assets directly referable to that 
category, and 
(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts; 

D is the aggregate of — 
(a) the mean of the opening and closing liabilities of the taxable PHI business (but 
taking that mean to be nil if it would otherwise be below nil) reduced (but not below nil) 
by the mean of the opening and closing net values of any assets directly referable to that 
category, and 
(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts; and 

E is the aggregate of— 
(a) the mean of the opening and closing liabilities of the tax exempt PHI business (but 
taking that mean to be nil if it would otherwise be below nil) reduced (but not below nil) 
by the mean of the opening and closing net values of any assets directly referable to that 
category, and 
(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts. 

(6A) For the purposes of subsection (5) above, “the relevant fraction”, in relation to tax 
exempt basic life assurance and general annuity business, is— 
B 


A+B+C+D+E 7 
where A, B, C, D and E have the same meaning as in subsection (6) above. 
(6B) For the purposes of subsection (5) above, “the relevant fraction”, in relation to gross 
roll-up business, is— 
Cc 
A+B+C+D+E 
where 4, B, C, D and E have the same meaning as in subsection (6) above. 


(6C) For the purposes of subsection (5) above, “the relevant fraction”, in relation to taxable 
PHI business, is— 


we tnoad? bie soit 
Mee) =O SID) SPE 
where A, B, C, D and E have the same meaning as in subsection (6) above. 


(6D) For the purposes of subsection (5) above, “the relevant fraction”, in relation to tax 
exempt PHI business, is— 


E 
A+B#G4D-E 
where A, B, C, D and E have the same meaning as in subsection (6) above. 


(6E) But if the denominator found in accordance with subsection (6), (6A), (6B), ( (6C) or 
(6D) above is nil, the relevant fraction for the purposes of subsection (5) above in relation to 
the category of business in question is such fraction as is just and reasonable.” , 


(7) In subsection (7) for “and (6B)” substitute “, (6B), (6C) and (6D)”. 
(8) Omit— 


(a) paragraph (b) of subsection (8) and the word “and” which precedes it; 
(b) subsections (8ZA), (8A) and (8B).]! 


Amendments—' In para (1) reference substituted for reference “and (4)”; in para (2), in the inserted sub-s Go pata (a) 
substituted for previous paras (a)(c), and words in para (e) substituted for words “class TV”; and paras. (4)-(8) 
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substituted; by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, 
SI 2007/2134 regs 2, 9, with effect for accounting periods beginning on or after 1 January 2007: SI 2007/2134 reg 1(2). 
In para (2), inserted sub-s (1E)(a) previously read as follows— 
“(a) individual savings account business, 
(b) child trust fund business, 
(c) pension business,”. 
Paras (4)(8) previously read as follows— 
“(4) In subsection (2), for— 
(a) paragraph (d) substitute— 
“(d) taxable basic life assurance and general annuity business; 
(da) tax exempt basic life assurance and general annuity business;”. 
(b) paragraph (/) substitute— 
“(f) taxable class IV business; and 
(fa) tax exempt class IV business.” 
(5S) Where a non annual return society does not maintain a long-term insurance fund in respect of its life or 
endowment business, section 432A of the Taxes Act shall apply with the following modifications. 
(6) In subsection (6) for paragraph (a) substitute— 
“(a) the numerator is the mean of the opening and closing liabilities of the category, reduced (but not below nil) by 
the mean of the opening and closing net values of any assets directly referable to the category; and”. 
(7) Omit subsection (8). 
(8) Omit paragraph (4) of subsection (9) and the word “and” which precedes it.”. 

? Para (1) substituted, and paras (1A), (4A) inserted, by the Friendly Societies (Modification of the Corporation Tax Acts) 
(Amendment) Regulations, SI 2008/1937 regs 2, 6 with effect in relation to accounting periods beginning on or after 
1 January 2008. Para (1) previously read as follows— 

“(1) Paragraphs (2)[, (4) to (8)] prescribe modifications of section 432A of the Taxes Act so far as it applies to the life 
or endowment business carried on by friendly societies; and paragraph (3) prescribes a further modification of that 
section so far as it applies to the life or endowment business carried on by partnership pension societies.”. 


[Modification of section 432B of the Taxes Act 


9A— (1) Paragraph (2) prescribes a modification of section 432B of the Taxes Act so far as it 
applies to life or endowment business carried on by friendly societies. 


(2) Omit subsections (5) to (12). ]? 


Amendments—' Paragraph 9A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 10, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2), 

? This regulation revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, 
SI 2008/1937 regs 2, 7 with effect in relation to accounting periods beginning on or after | January 2008. 


Modifications of section 432AA of the Taxes Act 


10— (1) Paragraphs (2) to (4) prescribe modifications of subsection (4) of section 432AA of the 
Taxes Act so far as it applies to the [long-term]? business carried on by friendly societies. 


(2) In paragraph (c) at the beginning, insert ‘taxable’. 
(3) After paragraph (c) insert the following paragraph— 

“(ca) tax exempt basic life assurance and general annuity business;”. 
(4) For paragraph (d) substitute the following paragraphs— 


“(d) taxable [PHI]! business; 
(e) tax exempt [PHI]! business.” 


Amendments—! In para (4), in substituted paras (d), (e), word substituted for words “class IV”, by the Friendly Societies 
(Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 regs 2, 11, with effect for 
accounting periods beginning on or after | January 2007: SI 2007/2134 reg 1(2). 

2 In para (1), words substituted for words “life or endowment “, by the Friendly Societies (Modification of the Corporation 
Tax Acts) (Amendment) Regulations, SI 2008/1937 regs 2, 8 with effect in relation to accounting periods beginning on or 
after 1 January 2008. 


Modifications of section 432AB of the Taxes Act 


11— (1) Paragraphs (2) and (3) prescribe modifications of section 432AB of the Taxes Act so far 
as it applies to the life or endowment business carried on by friendly societies. 


(2) In subsection (3) before “basic” insert “taxable”. 
(3) In subsection (4) before “basic” insert “taxable”. 


Modifications of section 432E of the Taxes Act 


12— (1) Section 432E of the Taxes Act shall apply to the life or endowment business of a 
friendly society with the following modifications. 


(2) In subsection [(1)(a)]', after the words “subsections (2) and (2A)” insert “or, as the case may 
be, subsection (2B)”. 


(3) After subsection (2A), the following subsection shall be treated as inserted— 


“(2B) In a case where an amount is taken into account under subsection (2) of section 83 of 
the Finance Act 1989 by virtue of subsection (2F) of that section, the amount determined 
under subsection (2) above is increased by 


where— 
CAS and AS have the same meanings as in subsection (2) above; and 


SiS 
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RP is the amount taken into account under subsection (2) of section 83 of the Finance 
Act 1989 by virtue of subsection (2F) of that section.” 
Amendments—! In para (2), reference substituted for reference “(1)”, by the Friendly’ Societies (Modification of the 


Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 regs 2 2 12, with effect for accounting periods beginning 
on or after | January 2007: SI 2007/2134 reg 1(2). 


Modifications of section 436 of the Taxes Act 
13— (1) Paragraph (2) prescribes a modification of section 436 of the Taxes Act so far as it applies 
to the life or endowment business carried on by non annual return societies other than partnership 
pension societies. 
(2) At the end of subsection (3) add— 
“and 
(f) the opening liabilities and the closing liabilities of the society shall be ascertained in 
accordance with paragraph (b) of the definition of ‘liabilities’ in subsection (2) of section 431, 
and the definition of ‘closing liabilities’ in that subsection shall not apply.” 
(3) Paragraph (4) prescribes a modification of section 436 of the Taxes Act so far as it prehes to 
the life or endowment business carried on by partnership pension societies. 


(4) At the end add the following subsections— 


“(6) Subject to subsection (9) below, subsection (7) below applies where the amount shown in 
respect of Item 3 of Part I of Schedule 7 to the Friendly Societies (Accounts and Related 
Provisions) Regulations 1994 (‘the Item 3 amount’) is a positive amount; and subsection (8) 
below applies where the Item 3 amount is a negative amount. 


(7)The amount of the increase in liabilities to policy holders (that is to say, the-excess of the 
society's closing liabilities to policy holders over its opening liabilities to policy holders) that is 
taken into account for the purpose of computing the profits arising to the society from pension 
business shall be the Item 3 amount. 


(8) The amount of the decrease in liabilities to policy holders (that is to say, the excess of the 
society's opening liabilities to policy holders over its closing liabilities to policyholders) that is 
taken into account for the purpose of computing the profits arising to the society from pension 
business shall be the Item 3 amount. 


(9) Subject to subsection (11) below, in.a.case where, for any period of account, income or gains 
arising to a society— 
(a) derive directly or indirectly from a transaction or transactions with a member or members 
of the society, and 
(b) exceed the amount of the income or gains which would have arisen to the society if any 
transaction mentioned in paragraph (a) above had been a transaction at arm’s length, 


the closing liabilities of the society shall be reduced by the amount of the excess; but the opening 
liabilities for the next following period of account shall not be increased by the like amount. 


(10) For the purposes of subsection (9) above a person associated with a member shall be treated 
as a member; and ‘associated’ shall be construed in accordance with section 783(10). 


(11) In any case where— 


(a) there has been a transaction consisting of the disposal of an asset to a friendly society 
(‘the earlier disposal’), 
(b) section 17(1)(a) of the 1992 Act has applied on the earlier disposal, 

(c) the friendly society subsequently makes a disposal of the asset (‘the later disposal’), Wind 
(d) subsection (9) above applies (or would, apart from this subsection, apply) to the later 
disposal, 


any gains accruing to the society on the later disposal shall, for the purposes of subsection (9) 
above, be reduced by the excess (if any) of the amount treated, by virtue of the application of 
section 17(1)(a) of the 1992 Act, as the consideration for the earlier disposal:¢ over the actual 
amount of the consideration for the earlier disposal.” fs) ad 

Amendments—' Regulation 13 revoked by the Friendly Societies (Modification of the Compra Tax Sea) Pitman) 
Regulations, SI 2007/2134 regs 2, 13, with effect. for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). \ } 


res : i 
NOVICE 


[ Modifications of section 436A of the Fixes Acti titiw (isi 


13A— (1) Paragraph (2) prescribes.a modification of section-436A of the Taxes ied: fe as it 
applies to the life or endowment business carried on by non Mtn ag societies. other than 


partnership pension societies. i SHY (AS) abodes isi 
(2) At, the end of subsection (2) add— sok inatia renee i aname en (a 
‘and ~ 


(c) the opening liabilities and the closing liabilities of the society shall be ascertained in 

accordance with paragraph (b) of the definition of “liabilities” in subsection (2) of 

section 431, and the definition of “closing liabilities” in that subsection shall not apply.” 
(3) Paragraph (4) prescribes a modification of section 436A of the Taxes Act so far as it applies 
to the life or endowment business carried on by partnership pension societies. = porary 


(4) At the end add the following subsections— ay une ottp ovat GAdbmesd AD 


10757 Friendly Societies (Modification of the CT Acts) 2005/2014 reg 16 


“(8) Subject to subsection (11) below, subsection (9) below applies where the amount shown 
in respect of Item 3 of Part I of Schedule 7 to the Friendly Societies (Accounts and Related 
Provisions) Regulations 1994 (“the Item 3 amount”) is a positive amount; and subsection (10) 
below applies where the Item 3 amount is a negative amount. 

(9) The amount of the increase in liabilities to policy holders (that is to say, the excess of the 
society’s closing liabilities to policy holders over its opening liabilities to policy holders) that 
is taken into account for the purpose of computing the profits arising to the society from 
pension business shall be the Item 3 amount. 
(10) The amount of the decrease in liabilities to policy holders (that is to say, the excess of the 
society’s opening liabilities to policy holders over its closing liabilities to policy holders) that 
is taken into account for the purpose of computing the profits arising to the society from 
pension business shall be the Item 3 amount. 
(11) Subject to subsection (13) below, in a case where, for any period of account, income or 
gains arising to a society— 
(a) derive directly or indirectly from a transaction or transactions with a member or 
members of the society, and 
(b) exceed the amount of the income or gains which would have arisen to the society if any 
transaction mentioned in paragraph (a) above had been a transaction at arm’s length, 
the closing liabilities of the society shall be reduced by the amount of the excess; but the 
opening liabilities for the next following period of account shall not be increased by the like 
amount. 
(12) For the purposes of subsection (11) above a person associated with a member shall be 
treated as a member; and “associated” shall be construed in accordance with section 783(10). 
(13) In any case where— 
(a) there has been a transaction consisting of the disposal of an asset to a friendly society 
_ (‘the earlier disposal”), 
(b) section 17(1)(a) of the 1992 Act has applied on the earlier disposal, 
(c) the friendly society subsequently makes a disposal of the asset (“the later disposal”), 
and 
(d) subsection (11) above applies (or would, apart from this subsection, apply) to the later 
disposal, 
any gains accruing to the society on the later disposal shall, for the purposes of subsec- 
tion (11) above, be reduced by the excess (if any) of the amount treated, by virtue of the 
application of section 17(1)(a) of the 1992 Act, as the consideration for the earlier disposal 
over the actual amount of the consideration for the earlier disposal.”]! 
Amendments—! Regulation 13A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 


ment) Regulations, SI 2007/2134 regs 2, 14, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of section 437 of the Taxes Act 
14— (1) Paragraphs (2) and (3) prescribe modifications of section 437 of the Taxes Act so far as 
it applies to the life or endowment business carried on by friendly societies. 
(2) In subsection (1C)(a), before “basic” insert “taxable”. 
(3) In subsection (1F) at the end insert— 
“ “taxable basic life assurance and general annuity business” means basic life assurance and 
general annuity business the profits arising from which do not fall to be exempted from tax by 
virtue of section 460(1), and for the purposes of this definition it shall be assumed that the 
friendly society has made a claim for exemption from tax under that provision.’ 


Modifications of section 438B of the Taxes Act 
15— (1) Paragraphs (2) and (3) prescribe modifications of section 438B of the Taxes Act so far as 
it applies to friendly societies. 
(2) In subsection (1) before “basic” insert “taxable”. 
(3) In subsection (3) before “basic” insert “taxable”.! 


Amendments—' Regulation 15 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 15, with effect for accounting periods beginning on or after | January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of section 440 of the Taxes Act 
16— (1) The modifications of section 440 of the Taxes Act given in paragraphs (2) and (3) 
apply— 
(a) where a friendly society begins or ceases to maintain a separate fund for long-term 


insurance business, or 
(b) in relation to a prescribed transaction. 


(2) In subsection (1), for “If” substitute “Subject to asia (4A) below, if” 
{(2A) In subsection (3) after “(d)” insert “, (da)”.]' 
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(3) After subsection (4) insert the following subsection— 
“(4A) Subsection (1) above shall not have effect in relation to any assets which— 


(a) cease to be within the category set out in paragraph (e) of subsection (4) above and 
come within the category set out in paragraph (f) of that subsection, or 

(b) cease to be within the category set out in paragraph (f) of subsection (4) above and 
come within the category set out in paragraph (e) of that subsection.” 


(4) Paragraph (5) prescribes a modification of section 440(4) of the Taxes Act so far as it applies 
to the life or endowment business carried on by friendly societies. 


(5) For paragraph (d) substitute— 

“(d) assets linked solely to taxable basic life assurance and general annuity business; 

(da) assets linked solely to tax exempt basic life assurance and general annuity business;” 
Amendments—! Para (2A) inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 16, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


[ Modifications of section 440A of the Taxes Act 


17— (1) Paragraphs (2) and (3) prescribe modifications of section 440A of the Taxes Act so far 
as it applies to the life or endowment business carried on by friendly societies. 


(2) In subsection (2)(a)— 
(a) in sub-paragraph (i) before “basic life assurance” insert “taxable”; 
(6) after sub-paragraph (i) insert— 
“(ia) tax exempt basic life assurance and general annuity business, or” 
(3) Omit subsection (3).]! 


Amendments—! Regulation 17 substituted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 17, with effect for accounting periods beginning on or after | January 2007: 
SI 2007/2134 reg 1(2). Regulation 17 previously read as follows— 

“Modification of section 440A(2) of the Taxes Act 
17—(1) Paragraph (2) prescribes a modification of section 440A(2) of the Taxes Act so far as it applies to the life or 
endowment business carried on by friendly societies. 
(2) In paragraph (a), for sub-paragraph (iii) substitute— 
“(iii) taxable basic life assurance and general annuity business, or 
(iv) tax exempt basic life assurance and general annuity business,”.”. 


Modifications of section 441 of the Taxes Act 


18— (1) Paragraph (2) prescribes a modification of subsection (4) of section 441 of the Taxes Act 
so far as it applies to the life or endowment business carried on by non annual return societies; and 
paragraph (3) prescribes a modification of that section so far as it applies to the life or endowment 
business carried on by friendly societies. 


(2) Before paragraph (b) insert the following paragraph— 
“(ab) the opening liabilities and the closing liabilities of the society shall be ascertained in 
accordance with paragraph (b) of the definition of “liabilities” in subsection (2) of sec- 
tion 431, and the definition of “closing liabilities” in that subsection shall not apply, and”. 


(3) After subsection (4) insert the following subsections— 


“(4A) Profits (or any loss, to be computed on the same basis as the profits) arising to the society 
from its overseas life assurance business shall be divided into a taxable part and a tax exempt 
part. 

(4B) The division shall be made in the ratio which the mean of the opening and closing liabilities 
to policy holders in respect of taxable business bears to the mean of the OREN and closing 
liabilities to policy holders in respect of tax exempt business. 


(4C) The profits referable to the taxable part or, as the case may be, any loss atenable to the 
taxable part, shall be treated as income within Schedule D, and be chargeable or, as the case may 
be, allowable, under Case VI of that Schedule. 


(4D) In subsection (4B) above and in this subsection ‘tax exempt business’ means overseas life 
assurance business the profits arising from which are exempt from tax by virtue of sec- 
tion 460(1); and “taxable business” means overseas life assurance business other than tax 
exempt business.” .! 

Amendments—' Regulation 18 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 18(a), with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modification of section 442 A(1) of the Taxes Act 


19— (1) Paragraph (2) prescribes a modification of section 442A(1) of the Taxes Act so far: as it 
applies to the life or endowment business carried on by friendly societies. 


(2) Before “basic” insert “taxable”. (ii doz ob (AC) 
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Modification of section 460(2) of the Taxes Act 
20— (1) Paragraph (2) prescribes a modification of section 460(2) of the Taxes Act (2) After 
paragraph (b) insert the following paragraph— “(ba) shall not apply to profits arising from 
individual savings account business or child trust fund business,”.! 
Amendments—' Regulation 20 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 18(4), with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


[ Modifications of section 502H of the Taxes Act 


20A— (1) Paragraphs (2) and (3) prescribe modifications of section 502H of the Taxes Act so far 
as it applies to the life or endowment business carried on by friendly societies. 


(2) In subsection (2)(a)— 
(a) in sub-paragraph (i) before “basic life assurance” insert “taxable”; 
(6) in sub-paragraph (ii) before “PHI” insert “taxable”. 
(3) In subsection (4)— 
(a) in paragraph (a) before “basic life assurance” insert “taxable”; 
(b) in paragraph (b) before “PHI” insert “taxable”. ]' 


Amendments—' This reg revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2008/1937 regs 2, 9 with effect in relation to accounting periods beginning on or after 1 January 2008. 


Modification of section 587B of the Taxes Act 


21— (1) Paragraph (2) prescribes a modification of section 587B of the Taxes Act so far as it 
applies to the life or endowment business carried on by friendly societies. 


(2) In subsection (8)(b)(ii) before “basic” insert “taxable”! 


Amendments—' Regulation 21 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 20, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of section 755A of the Taxes Act 


22— (1) Paragraphs (2) to (9) prescribe modifications of section 755A of the Taxes Act so far as 
it applies to the life or endowment business carried on by friendly societies. 


(2) In subsections (3) and (10) before “BLAGAB apportioned profit”, in each place where those 
words occur, insert “taxable”. 


{(3) In subsection (4) after “gross roll-up business” insert “, or tax exempt basic life assurance 
and general annuity business,”. 


(4) In subsection (4A) before “basic life assurance” insert “taxable”. 


(5) In subsection (6)(c) after “gross roll-up business” insert “or tax exempt basic life assurance 
and general annuity business”. 


(6) In subsection (11) before “BLAGAB” insert “taxable”’.]! 


eee 
(8) In subsection (12), in the definition of “BLAGAB apportioned profit” — 


(a) before “BLAGAB?” insert “taxable”; 
(b) before “basic life assurance” insert “taxable”. 


[(9) In subsection (13)(a) before “basic life assurance” insert “taxable”.]! 


Amendments—! Paras (3)-(6) substituted for previous paras (3)-(7), and para (9) substituted, by the Friendly Societies 
(Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 regs 2, 21, with effect for 
accounting periods beginning on or after 1 January 2007: SI 2007/2134 reg 1(2). Paras (3)-(7) previously read as 
follows— 

“(3) In subsection (4)— 
(a) omit the word “or” immediately following paragraph (b); 
(b) after paragraph (c) insert— 
“or 
(d) tax exempt basic life assurance and general annuity business,”. 
(4) In subsection (6)(c) for “paragraphs (a) to (c)” substitute “paragraphs (a) to (d)”. 
(5) In subsection (11)— 
(a) before “BLAGAB” insert “taxable”; 
(b) in paragraph (b) at the end add “which is taxable”. 
(6) In subsection (11B)(b), before “BLAGAB profits” insert “taxable”. 
(7) In subsection (11C)(b), before “BLAGAB profits” insert “taxable”.” 
Para (9) previously read as follows— 
“(9) In subsection (13)— 
(a) Omit the word “or” immediately following paragraph (c); 
(b) in paragraph (d) before “basic life assurance” insert “taxable”; 
(c) after paragraph (d) insert— 
“or 
(e) tax exempt basic life assurance and general annuity business,”.” 


Modifications of section 804B of the Taxes Act 


23— (1) Paragraphs (2) to (5) prescribe modifications of section 804B of the Taxes Act so far as 
it applies to the [long-term]? business carried on by friendly societies. 
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(2) The modification of section 804B(4)(a) prescribed by paragraph (3)(a) shall not apply where 
section 804B(4) is applied by virtue of regulation 4(3) and (5) of the Double Taxation Relief 
(Surrender of Relievable Tax within a Group) Regulations 2001. 
(3) In subsection (4)— 
(a) in paragraph (a) before “basic” insert “taxable”; 
(b) for paragraph (4) substitute— 
“(b) taxable [PHI]! business,” 


(4) O) ae 


Amendments—' In para (3)(b), word substituted for words “class [V”, and paras (4), (5) revoked, by the Friendly Societies 
(Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 regs 2, 22, with effect for 
accounting periods beginning on or after 1 January 2007: SI 2007/2134 reg 1(2). Paras (4), (5) previously read as 
follows— 

“(4) In subsection (5)— 
(a) in paragraph (a) before “basic” insert “taxable”; 
(6) for paragraph (6) substitute— 
“(b) tax exempt basic life assurance and general annuity business; nor 
(c) taxable class IV business; nor 
(d) tax exempt class IV business.”. 
(5) In subsection (9) for the words from “other than” to “credit in respect of” substitute— 
“other than— 
(a) taxable basic life assurance and general annuity business, or 
(b) tax exempt basic life assurance and general annuity business, or 
(c) taxable class IV business, or 
(d) tax exempt class IV business, credit in respect of”.” 

> In para (1), words substituted for words “life.or endowment “, by the Friendly Societies (Modification of the Corporation 
Tax Acts) (Amendment) Regulations, SI 2008/1937 regs 2, 10 with effect in relation to accounting periods beginning on 
or after | January 2008. 


Modifications of section 804D of the Taxes Act 


24— (1) Paragraphs (2) to (4) prescribe modifications of section 804D of the Taxes Act so far as 
it applies to the life or endowment business carried on by non annual return societies. 
(2) In subsection (2) for the words from “by which” to the end substitute— 
“by which— 
(a) so much of the total of the amounts shown, in the society’s accounts for that period, in 
respect of Item | of Part I of Schedule 7 to the Friendly Societies (Accounts and Related 
Provisions) Regulations 1994 as is referable to that category of business exceeds 
(b) so much of any commissions payable and any expenses of management incurred in 
connection with the acquisition of the business, as shown in those accounts in respect of 
Item 2(f) and (g) of Part I of that Schedule, as is referable to that category of business.”. 


(3) In subsection (4) for the words from “claims incurred” to the end substitute * ‘total income of 
that category determined under subsection (2) above.” 


(4) Omit subsection (5). 


Modification of paragraph 5 of Schedule 194A to the Taxes Act 


25— (1) Paragraph (2) prescribes a modification of paragraph 5 of Schedule 19AA to the Taxes 
Act so far as it applies to the life or endowment business carried on by friendly societies. 


(2) In sub-paragraph (5) for “or basic life assurance and general annuity business” substitute “, 
taxable basic life assurance and general annuity business or tax exempt basic life assurance and 
general annuity business”! 

Amendments—' Regulation 25 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 23, with effect for accounting periods DePRRINE on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of section 82 of the Finance Act 1989 


26— (1) Where section 82(1)(b) of the Finance Act 1989 applies, as originally enacted, by virtue 
of paragraph 1(6) of Schedule 33 to the Finance Act 2003— 


(a) in the case of a friendly society, subsection (1)(6) of that section shall be modified so that 
for “section 9.6 of the Prudential Sourcebook (Insurers)” there is substituted “rule 5.1 of the 
Prudential Sourcebook (Friendly Societies)”; 

(b) in the case of a non annual return society, at the end of that. section. there i is treated as 
inserted— “(9) Where a period of account ends on a day to which a valuation report has not 
been prepared, or begins on a day immediately following such a day, the amount-of any 
unappropriated surplus on valuation for the purposes of subsections (1)(b) and (4) shall be the 
amount which was taken into account at the end of the last period of Bedoaint for which a 
valuation report was prepared.” 


i} decron BO IS) 


Modifications of section 82B of the Finance Act 1989 
27— (1) In the case of a non-directive friendly aaah section 82B of the Finance Act 1989 shall 
apply with the following modifications. 
(2) In paragraph (a) of subsection (1), for “section 9.6 of the Prudential Sourcebook Alnslirers): < 
substitute “Rule 5.1 of the Prudential Sourcebook (Friendly Societies)”. } orft of earlqa: 
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(3) In paragraph (6) of subsection (1), for “Rule 9.10(c) of the Prudential Sourcebook 

(Insurers)” substitute “Paragraph 2(6) of Appendix 4 to the Prudential Sourcebook (Friendly 

Societies)”. 

(4) Where that friendly society is not required to submit an annual actuarial investigation to the 

Financial Services Authority under Rule 5.1 of the Prudential Sourcebook (Friendly Societies) — 
(a) in subsection (2) for “the period of account immediately preceding the period of account 
in question” substitute “the period of account for which a report was submitted which most 
closely precedes the period of account in question (“the most closely preceding period of 
(b) in subsection (3), for “that immediately preceding period of account”, wherever those 
words occur, substitute “the most closely preceding period of account”. 


Modification of section 83 of the Finance Act 1989 


28— (1) Paragraph (2) prescribes a modification of section 83 of the Finance Act 1989 so far as 
it applies to the life or endowment business carried on by annual return societies. 


(2) After subsection (2E) insert the following subsections— 


“(2F) Where, in a case where the expenses charged in the management fund exceed the 
amount transferred from all revenue account funds, the amount determined in accordance 
with subsection (2G) below shall be taken into account as an increase in value of the assets of 
the long-term insurance fund. 
(2G) Subject to subsection (21) below, that amount is the amount found by— 
(a) taking the aggregate amount of the society’s investment income recognised in the 
account of the management fund; 
(b) either adding any increase in value of the assets of the management fund, or 
subtracting any decrease in value of the assets of the management fund, as the case may 
be; and 
(c) multiplying the amount so found by the fraction specified in subsection (2H) below. 
(2H) That fraction is the fraction of which— 
(a) the numerator is the amount transferred from the revenue account recognised for the 
purposes of section 83A(2), and 
(b) the denominator is the amount transferred from all revenue account funds. (21) Where, 
apart from this subsection, the amount determined in accordance with subsection (2G) 
above would be a negative amount, the amount determined in accordance with that 
subsection shall be taken to be nil.”. 


Modification of section 3A of the Finance Act 1989 — annual return societies 
29— (1) Paragraph (2) prescribes a modification of section 83A of the Finance Act 1989 so far 
as it applies to the life or endowment business carried on by annual return societies. 
(2) For subsection (2) substitute— 
“(2) The accounts recognised for the purposes of those sections are— 
(a) a reyenue account included in, or supplied to the Financial Services Authority with, the 
society's valuation report which contains items relating to the society’s life or endowment 
business in respect of the whole of the society’s long-term business; 
(b) any separate revenue account included in, or supplied to the Financial Services 
Authority with, the society’s valuation report which contains items relating to the society’s 
life or endowment business in respect of a with-profits fund (see subsection (6)). 


(2A) In subsection (2) above ‘life or endowment business’ has the meaning given by 
section 466(1) of the Taxes Act 1988.”. 


Modifications of section 83A of the Finance Act 1989 — non-annual return societies 


30— (1) Paragraphs (2) and (3) prescribe modifications of Section 83A of the Finance Act 1989 
so far as it applies to the life or endowment business carried on by non annual return societies. 


(2) For subsection (2) substitute— 

-“(2) The account recognised for the purposes of those sections is the income and expenditure 
account prepared in accordance with the requirements of the Friendly Societies (Accounts 
and Related Provisions) Regulations 1994.”. 

(3) Omit subsections [(3) to (4)]!. 


Amendments—! In para (3) words substituted for words “(3) and (4)” by the Friendly Societies (Modification of the 
Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 regs 2, 24, with effect for accounting periods beginning 
on or after 1 January 2007: SI 2007/2134 reg 1(2). 


Modifications of section 85 of the Finance Act 1989 


31— (1) Paragraph (2) prescribes a modification of section 85(1) and (2C) of the Finance 
Act 1989 so far as they apply to the life or endowment business carried on by friendly societies. 


(2) Before “basic life assurance”, wherever those words occur, insert “taxable”. 
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[Modifications of section 88 of the Finance Act 1989 


32— (1) Paragraph (2) prescribes a modification of section [88(3)(a)]? and (3B) of the Finance 
Act 1989 so far as [it applies]? to the life or endowment business carried on by friendly societies. 


(2) Before “basic life assurance”, wherever those words occur, insert “taxable”.]! 


Amendments—! Regulation 32 substituted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 25, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). Regulations 32 previously read as follows— 

“Modification of section 88(3A) of the Finance Act 1989 
32 In the case of a friendly society, section 88(3A)(a) and (ab) of the Finance Act 1989 shall be modified by inserting 
“taxable” before “basic life assurance and general annuity business”.” 

2 Tn para (1), words substituted for words “88(3A)(a)”, words substituted for words “they apply ”, by the Friendly Societies 
(Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2008/1937 regs 2, 11 with effect in relation to 
accounting periods beginning on or after | January 2008. 


Modification of paragraph 16 of Schedule 7 to the Finance Act 1991 


33— (1) Paragraph (2) prescribes a modification of paragraph 16 of Schedule 7 to the Finance 
Act 1991 so far as it applies to the life or endowment business carried on by friendly societies. 
(2) In sub-paragraph (7), in the definition of “general annuity contract”, for “referable to 
general annuity business” substitute “ ‘referable to taxable general annuity business’, and 
‘taxable general annuity business’ means general annuity business the profits arising from which 
do not fall to be exempted from tax by virtue of section 460(1) of the Taxes Act 1988, and for 
the purposes of this definition it shall be assumed that the friendly society has miade a claim for 
exemption from tax under that provision”. 


Modification of paragraph 17 of Schedule 7 to the Finance Act 1991 


34— (1) Paragraph (2) prescribes a modification of paragraph 17 of Schedule 7 to the Finance 
Act 1991 so far as it applies to the life or endowment business carried on by friendly societies. 

(2) In sub-paragraph (4), in the definitions of “X” and “Z”, before “basic life assurance” insert 
“taxable”! 


Amendments—! Regulation 34 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 26, with effect for accounting periods beginning on or. after 1 January 2007: 
SI 2007/2134 reg 1(2). 


[ Modification of section 210A of the 1992 Act 


34A— (1) In the case of a friendly society, section 210A of the Taxation of Chargeable Gains 
Act 1992 shall be modified as follows. 


(2) In subsection (13), in the definitions of “BLAGAB allowable losses” and “BLAGAB 
chargeable gains”, before “basic life assurance” insert “taxable”.]! 


Amendments—! Regulation 34A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 27, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of section 210B of the 1992 Act 
35— (1) In the case of a friendly society, section 210B of the Taxation of Chargeable Gains 
Act 1992 shall be modified as follows. 
(2) In subsection (7)(a), before “BLAGAB internal linked fund” insert “taxable”. 
(3) In subsection (8), for the definition of “BLAGAB internal linked fund” substitute— 
“ “taxable BLAGAB internal linked fund” means an internal linked fund all the assets 


appropriated to which are linked solely to taxable basic life assurance and general annuity 
business,” 


Modifications of section 211ZA of the 1992 Act : 


36— (1) In the case of a friendly society, section 211ZA of the Taxation of Chargeable Gains 
Act 1992 shall be modified as follows. 


(2) In subsection (7), before “basic life assurance and general annuity business” insert “taxable”. 


(3) In subsection (10), before “basic life assurance and general annuity business” insert 
“taxable”. 


Modification of section 212 of the 1992 Act 


37— (1) Paragraph (2) prescribes a modification of section 212 of the 1992 At so m7 as it 
applies to the life or endowment business carried on by friendly societies. 


[(2) In subsection (2) after “gross roll-up business” insert “or tax exempt basic life < assurance and 
general annuity business”.]! 


Amendments—! Para (2) substituted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 28, with effect for accounting periods beginning on or pie at carey 2007: 
SI 2007/2134 reg 1(2). Para (2) previously read as follows— : 

“(2) In subsection (2) for “life reinsurance business” substitute “, life reinsurance business, or tax exempt basic lif life 
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Modification of section 213 of the 1992 Act 
38— (1) Paragraph (2) prescribes a modification of section 213(1A) of the 1992 Act so far as it 
applies to the life or endowment business carried on by friendly societies. 
(2) In paragraph (a) before “basic life” insert “taxable”. 


Modification of section 214(1) of the 1992 Act 


39— (1) Paragraph (2) prescribes a modification of section 214(1) of the 1992 Act so far as it 
applies to the life or endowment business carried on by friendly societies. 


(2) In paragraph (c) before “basic life assurance” insert “taxable”! 


Amendments—' Regulation 39 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 29, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


[Modification of paragraph 12 of Schedule 9 to the Finance Act 1996 


-39A— (1) Paragraph (2) prescribes a modification of paragraph 12 of Schedule 9 to the Finance 
Act 1996 so far as it applies to the life or endowment business carried on by friendly societies. 


(2) In sub-paragraph (3) after “(d)” insert “, (da)”.]! 


Amendments—! Regulation 39A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 30, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of Schedule 11 to the Finance Act 1996 
40— (1) Paragraphs (2) and (3) prescribe modifications of Schedule 11 to the Finance Act 1996 
so far as it applies to the [long-term]? business carried on by friendly societies. 
(2) In [paragraph]? 4(1)(a)[, (2)(a), (7) and (10) before “basic life assurance”, wherever those 
words occur]', insert “taxable”. 


((2A) In paragraph 3A(5) before “PHI” insert “taxable” after “(6B)” insert “, (6C), (6D)”.]! 
(Giese 


Amendments—' In para (2) words substituted for words “before “basic life assurance””, para (2A) inserted, and para (3) 
revoked, by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2007/2134 
regs 2, 31, with effect for accounting periods beginning on or after 1 January 2007: SI 2007/2134 reg 1(2). Para (3) 
previously read as follows— 

“(3) In paragraph 6 add the following definition at the end— 
“ ‘taxable basic life assurance and general annuity business” has the meaning given by section 431(2) of the Taxes 
Act 1988.”.” 

2 In para (1), words substituted for words “life or endowment “, and in para (2), words substituted for words 
“paragraphs 2(1) and”, by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) Regulations, 
SI 2008/1937 regs 2, 12 with effect in relation to accounting periods beginning on or after 1 January 2008. 


Modifications of Schedule 11 to the Finance Act 1996 as modified in relation to capital 
redemption business 

41— (1) Paragraphs (2) and (3) prescribe modifications of Schedule 11 to the Finance Act 1996, as 
that Schedule is modified in relation to companies carrying on capital redemption business by 
regulation 15 of the Insurance Companies (Capital Redemption Business) (Modification of the 
Corporation Tax Acts) Regulations 1999. 
(2) In paragraph 2(1) before “basic life assurance” insert “taxable”. 
(3) In paragraph 4(1), (2)(a), (7) and (10) before “basic life assurance”, wherever those words occur, 
insert “taxable”.! 
Amendments—! Regulation 41 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 


Regulations, SI 2007/2134 regs 2, 32(a), with effect for accounting periods beginning on or after 1 January 2007: 
ST 2007/2134 reg 1(2). 


Modifications of paragraph 18 of Schedule 12 to the Finance Act 1997 

42— (1) Paragraphs (2) and (3) prescribe modifications of paragraph 18 of Schedule 12 to the 
Finance Act 1997 so far as it relates to the life or endowment business carried on by annual return 
societies. 

(2) In sub-paragraph (1) for “Chapter 9 of the Prudential Sourcebook (Insurers)” substitute 
“Chapter 5 of the Prudential Sourcebook (Friendly Societies)”. 

(3) In sub-paragraph (2) for “ ‘the Prudential Sourcebook (Insurers)’ means the Interim Prudential 
Sourcebook for Insurers” substitute “ ‘the Prudential Sourcebook (Friendly Societies)’ means the 


Interim Prudential Sourcebook for Friendly Societies” ./ 


Amendments—! Regulation 42 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 32(b), with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modifications of paragraph 4 of Schedule 6 to the Finance Act 1999 


43— (1) Paragraphs (2) and (3) prescribe modifications of paragraph 4 of Schedule 6 to the 
Finance Act 1999 in relation to a reverse premium (within the meaning of that Schedule) brought 
into account by a friendly society carrying on life or endowment business. 
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(2) In paragraph (3A) before “basic life assurance” insert “taxable”. 
(3) In paragraph (4) before “basic life assurance and general annuity business” insert “taxable”.! 


Amendments—! Regulation 43 revoked by the Friendly Societies (Modification of the Corporation Tax Acts) (Amendment) 
Regulations, SI 2007/2134 regs 2, 32(c), with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


[Modification of section 255 of the Capital Allowances Act 2001 


43A— (1) Paragraph (2) prescribes a modification of section 255 of the Capital Allowances 
Act 2001 so far as it applies to the [long-term]* business carried on by friendly societies. 


[(2) In subsection (1)— 


(a) for “basic life assurance and general annuity business” substitute “taxable basic life 
assurance and general annuity business, tax exempt basic life assurance and general annuity 
business”, and 
(b) for “and PHI business” substitute “, taxable PHI business and tax exempt PHI busi- 
ness”’.|?]! 

Amendments—! Regulation 43A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, ST 2007/2134 regs 2, 33, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 

2 In para (1), words substituted for words “life or endowment”, and para (2) substituted by the Friendly Societies 
(Modification of the Corporation Tax Acts) (Amendment) Regulations, SI 2008/1937 regs 2, 12 with effect in’ relation to 
accounting periods beginning on or after 1 January 2008. Para (2) previously read as follows— 

“(2) In subsection (1) for “basic life assurance and general annuity business” substitute “taxable basic life assurance 
and general annuity business, tax exempt basic life assurance and general annuity business”.” 


Modifications of section 256 of the Capital Allowances Act 200] 


44— (1) Paragraphs (2) and (3) prescribe modifications of section 256 of the Capital Allowances 
Act 2001 so far as it applies to the life or endowment business carried on by friendly societies. 


(2) In subsection (1)(a) before “basic life assurance and general annuity business” insert 
“taxable”. 


(3) In subsection (2)(a) before “basic life assurance and general annuity business” insert 
“taxable”. 


[Modification of paragraph 29 of Schedule 26 to the Finance Act 2002 


44A— (1) Paragraph (2) prescribes a modification of paragraph 29 of Schedule 26 to the 
Finance Act 2002 so far as it applies to the life or endowment business carried on by friendly 
societies. 


(2) In sub-paragraph (1) after “(d)” insert “, (da)’.]} 


Amendments—! Regulation 44A inserted by the Friendly Societies (Modification of the Corporation Tax Acts) (Amend- 
ment) Regulations, SI 2007/2134 regs 2, 34, with effect for accounting periods beginning on or after 1 January 2007: 
SI 2007/2134 reg 1(2). 


Modification of paragraph 36 of Schedule 29 to the Finance Act 2002 


45— (1) Paragraph (2) prescribes a modification of paragraph 36 of Schedule 29 to the Finance 
Act 2002 so far as it applies to the life or endowment business carried on by friendly societies. 


(2) In sub-paragraph (3) after “carries on” insert “taxable”. 


Supersession of earlier Regulations 


46 In consequence of the provisions of these Regulations, the Regulations specified in column 
(1) of the Schedule shall (to the extent mentioned in column (3) of that Schedule) cease to have 
effect for accounting periods beginning on or after Ist January 2005. 


SCHEDULE wrgNn 
REVOCATIONS 
Regulation 46 
TABLE a 
Column (1) Column @" ~~ Column (3) 
Regulations References Extent of 


revocation. 


The Friendly Societies (Modification of the Corporation Tax SI 1997/473.._- The whole 
Acts) Regulations 1997 rive _ Regulations _ 


The Friendly Societies (Modification of the Corporation Tax SI 1997). 5 80 The whole — 
Acts) (Amendment No 2) Regulations 1997 2871 ay) iRoniistionys 
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Partnerships (Restrictions on Contributions etc) Regs 


2005/2017 reg 2 


Column (1) 


Column (2) 


Column (3) 


Regulations References Extent of 
revocation 
The Individual Savings Account (Insurance Companies) SI 1998/ Regula- 
Regulations 1998 1871 tion 25 
The Friendly Societies (Modification of the Corporation Tax SI 1999/ The whole 
Acts) (Amendment) Regulations 1999 2636 Regulations 
The Friendly Societies (Modification of the Corporation Tax SI 2000/ The whole 
Acts) (Amendment) Regulations 2000 2710 Regulations 
The Financial Services and Markets Act 2000 (Consequential SI 2001/ Articles 152 
Amendments) (Taxes) Order 2001 3629 to 165 
The Friendly Societies (Modification of the Corporation Tax SI 2001/ The whole 
Acts) (Amendment) Regulations 2001 3975 Regulations 
The Friendly Societies (Modification of the Corporation Tax SI 2003/23 The whole 
Acts) (Amendment) Regulations 2003 Regulations 
The Friendly Societies (Modification of the Corporation Tax SI 2004/822 The whole 
Acts) (Amendment) Regulations 2004 Regulations 
The Friendly Societies (Modification of the Corporation Tax SI 2005/ The whole 
Acts) (Amendment) Regulations 2005 2005 Regulations 


2005/2017 
Partnerships (Restrictions on Contributions to a aukade) Regulations 2005 
Made . 6 : . 20 July 2005 
Coming into force Laide : . 22 July 2005 
Made by the Commissioners for Her eves S A te and Customs under TA 1988 
s LI8ZN(2)-(4) and FA 2004 s 122A(2)-(4) 


Modification—Following the repeal of TA 1988 s 118ZN and FA 2004 s 122A, these Regulations have effect as if made 
under ITA 2007 ss 114, 802, by virtue of ITA 2007 s 1034, Sch 2 para 35(1). 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Partnerships (Restrictions on Contributions to a 
Trade) Regulations 2005 and shall come into force on 22nd July 2005. (2) These Regulations 
shall have effect from 2nd December 2004. 


Interpretation 
2 In these Regulations— 
“any other person”, in relation to an individual, includes a partnership of which the individual is 
a member; 
“arrangement” means any scheme, arrangement or understanding of any kind (whether or not it 
is, or is intended to be, legally enforceable); 
“bank” has the meaning given by section 840A of ICTA [section 991 of ITA 2007]'; 


[“capital contribution” — 

(a) for the purposes of section 114 of ITA 2007, means the contribution to the firm for the 
purposes of section 104 or 110 of that Act or the contribution to the LLP for the purposes 
of section 107 of that Act, and 

(b) for the purposes of section 802 of ITA 2007, has the meaning given by section 801(3) of 
that Act;]! 

“events” includes an omission to exercise a right; 
“FA 2004” means the Finance Act 2004; 
(“ITA 2007” means the Income Tax Act 2007;]! 


“loan” includes— 
(a) an advance of money, or any form of credit and “takes out a loan” shall be construed 
accordingly; and 
(b) except in regulation 4(4)(a), any loan which, directly or indirectly, Teplaces the original 
loan (and so on, through any number of such loans); “repaying”, where the context 
requires, includes part repayment. 
Modifications—ITA 2007 Sch 2 para 35(2), (3) (modification of this regulation so as to apply for the purposes of ITA 2007). 
ITA 2007 Sch 2 para 148(2), (3) (modification of this regulation so as to apply for the purposes of ITA 2007). 
Amendments—! In definition of “bank” words substituted, definition of “capital contribution” substituted for previous 
definition of “contribution to the relevant trade”, and definition of “ITA 2007” substituted for previous definition of 


“ICTA”, by virtue of ITA 2007 s 1031(1), Sch 2 para 35(1), (2), (3), para 148(6) with effect for income tax purposes from 
6 April 2007, and corporation tax purposes for accounting periods ending after 5 April 2007. 
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Scope of these Regulations 
3 These Regulations apply for the purposes of— 


(a) the relevant provisions mentioned in [section 114(1)(a) and (b) of ITA 2007]', and 
(b) except in regulation 5, [section 797 of ITA 2007 as mentioned in section 802(2) of that 
Act]!, 


in computing the amount of an individual’s [capital contribution]!. 


Modifications—ITA 2007 Sch 2 para 35(2), (4), (5) (modification of this regulation so as to apply for the purposes of ITA 
2007). 

ITA 2007 Sch 2 para 148(2), (4) (modification of this regulation so as to apply for the purposes of ITA 2007). 

Amendments—! Words substituted by virtue of the Income Tax Act 2007 s 1031(1), Sch 2 paras 35(1), (2), (4), (5S), 148(6) 
with effect for income tax purposes from 6 April 2007, and corporation tax purposes for accounting periods ending after 
5 April 2007. 


Restrictions on computing the amount of an individual's contribution to a trade—Loans 
4— (1) This regulation applies where— 


(a) an individual takes out a loan in connection with his financing of the whole or part of a 
[capital contribution]!, and 
(b) at least one of the following conditions 1s satisfied. 


Condition I 


There is, at any time an agreement or arrangement, under which all or any of the financial cost 
of repaying the loan is, will or may be borne, or ultimately borne, by any other person. 


Condition 2 


All or any of the financial cost of repaying the loan is at any time borne, or ultimately borne, by 
any other person (except under the terms of an agreement or arrangement falling within 
Condition 1). 


Condition 3 


The liability to repay the loan is at any time assumed or released by any other person. Condition 
4 The actual financial cost which the individual incurs in repaying the loan during a period 
mentioned in paragraph (4) is substantially less than what the financial cost to him would be on 
arm's length repayment terms (those costs being determined in accordance with paragraphs (3) 
and (4)), or is nil. 


(2) Where any of Conditions 1 to 3 are satisfied, there shall be excluded when computing the 
amount of the individual’s [capital contribution]! at the time in question the financial cost of 
repaying the loan, which is, will or may be borne or ultimately borne by the other person, or the 
liability to repay which is assumed or released by the other person, as the case may be. 


(3) In determining the financial cost on arm’s length repayment terms— 


(a) the actual amount of the loan shall be taken into account, 

(b) it shall be assumed that the individual repays the loan personally (without recourse to any 
other person or fund), and 

(c) the rate of interest, period of the loan, repayment terms and other terms of the loan shall 
be assumed to be such that might be expected to be applicable if the loan were made— 


(1) by a bank in the ordinary course of its lending business, and 
(ii) by way of a bargain made at arm’s length. 


(4) The comparison required by Condition 4 shall be carried out over five year periods, and 
computations shall be made to determine the earliest such period— 


(a) beginning on or after 2nd December 2004 (or the date when the loan was taken out, if 
later) and 

(b) for which Condition 4 is satisfied. The end of that period is referred to in paragraph (5) as 
“the relevant time”. 


(5) Where Condition 4 is satisfied, there shall be excluded when computing the amount of the 

individual’s [capital contribution]' at the relevant time the capital liability outstanding under the 

loan at the relevant time, whether due from the individual or any other person or fund. 

Modifications—ITA 2007 Sch 2 para 35(2), (4) (modification of these regulations so that they apply for the purposes of ITA 
2007). 

ITA 2007 Sch 2 para 148(2), (5) (modification of this regulation so as to apply for the purposes of ITA 2007). 

Amendments—! Words in paras (1)(a), (2), (5) substituted by virtue of ITA 2007 s 1031(1), Sch 2 paras 35(1), (2), (4), 148(6) 


with eriee for income tax purposes from 6 April 2007, and corporation tax purposes for accounting periods ending after 
5 April 2007. 


. ¢ inka 
Restrictions on computing the amount of an individual's contribution to a trade — reimbursements 


5— (1) Where there is, at any time, an agreement or arrangement, under which all or any of the 
financial cost of making a [capital contribution]! will or may be directly or indigectly cgimbursed 
to the individual by any other person, paragraph (3) shall apply. 


(2) Where, at any time, all or any of the financial cost of making a [capital eGhRBUEOHT is 
directly or indirectly reimbursed to the individual by any other person (except under the terms of 
an agreement or arrangement falling within paragraph (1)), paragraph (3) shall apply. 
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(3) There shall be excluded when computing the amount of the individual’s [capital contribu- 

tion] at the time in question the financial cost of making the contribution which is, will or may 

be directly or indirectly reimbursed by the other person, as the case may be. 

Modifications—ITA 2007 Sch 2 para 35(2), (4) (modification of these regulations so that they apply for the purposes of ITA 
2007). 


Amendments—! Words substituted by virtue of the ITA 2007 s 1031(1), Sch 2 paras 35(1), (2), (4), 148(6) with effect for 
income tax purposes from 6 April 2007, and corporation tax purposes for accounting periods ending after 5 April 2007. 


6 No amount shall be excluded from the computations more than once, and the following shall 
not be excluded when computing the amount of the individual’s [capital contribution]!— 


(a) any financial cost which is borne or reimbursed by another individual in the normal 
course of that individual’s domestic, family or personal relationships; 
(b) any loan repayments not made by the individual due to his financial inability to pay, 
arising as a result of events outside his control which occur after the loan was taken out; and 
(c) any amount on which the individual is chargeable to income tax as profits of [a trade]. 
aie area 2007 Sch 2 para 35(2), (4), (6) (modification of this regulation so as to apply for the purposes of ITA 
). 


Amendments—! Words substituted by virtue of ITA 2007 s 1031(1), Sch 2 paras 35(1), (2), (4), (6), 148(6) with effect for 
income tax purposes from 6 April 2007, and corporation tax purposes for accounting periods ending after 5 April 2007. 


2005/2045 

Income Tax (Construction Industry Scheme) Regulations 2005 
Vr i ee ee ee ed eee Se ee TT OOS 
Laid before the House of Commons . WMH: . 25 July 2005 
Coming into force in accordance with regulation 1 


ARRANGEMENT OF REGULATIONS 


PART 1 
INTRODUCTION 
1 Citation and commencement 
2 Interpretation 
PART 2 
CONTRACTORS 
5 Multiple contractors 
4 Monthly return 
5 Scheme representative 
6 Verification etc of registration status of sub-contractor and nominee 
PART 3 
PAYMENT AND RECOVERY OF AMOUNTS DEDUCTED UNDER 
SECTION 61 
7 Payment, due date for payment of amounts deducted and receipts 
8 Quarterly tax periods 
9 Recovery from sub-contractor of amount not deducted by contractor 


10 Return and certificate if amount may be unpaid 

11 Notice and certificate if amount may be unpaid 

12 Certificate after inspection of records of contractors and sub-contractors 

13. Determination of amounts payable by contractor and appeal against determination 
14 ‘Interest on amounts overdue 

15 _ Interest on amount overpaid 

16 Recovery of amount unpaid and interest 

17. _In-year repayments of provisional excess credit 


PART 4 
PAYMENTS EXCEPTED FROM SECTION 60 


18 Small payments b 

19 Work carried out on land owned by person to whom payment is made 
20 Reverse premiums 

21. Payments as agent of a local education authority 

22. Payments in respect of property used for business 

23. Arrangements involving public bodies 

24 Charities 
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PART 5 
REGISTRATION OF SUB-CONTRACTORS 


25 Registration for gross payment or for payment under deduction and cancellation of 
registration for payment under deduction 
26 Cancellation of registration for gross payment 


PART 6 
CONDITIONS TO BE SATISFIED FOR GROSS PAYMENT 


27 Evidence prescribed to satisfy the business test Turnover test 

28 Minimum turnover 

29. Evidence prescribed to satisfy the turnover test 

30 Number of partners or relevant persons 

31 Turnover test treated as satisfied in prescribed circumstances Compliance test 
32. Exceptions from compliance obligations 

33. Absence abroad — evidence of living outside the United Kingdom 
34 Absence abroad — evidence of compliance with tax obligations 

35. ~~ Evidence of unemployment 

36 ~—_— Evidence of full-time education 

37 ‘Interpretation 


PART 7 
ELECTRONIC COMMUNICATIONS 


38 Interpretation 

39 Whether information has been delivered electronically 

40 Proof of content of electronic delivery 

41 Proof of identity of person sending or receiving electronic delivery 
42 Information sent electronically on behalf of a person 

43 Proof of delivery of information sent electronically 

44 Proof of payment sent electronically 

45 Mandatory electronic payment 

46 Contractor in default if specified payment not received by applicable due date 
47 Default notice and appeal 

48 Default surcharge 

49 Surcharge notice and appeal 


PART 8 
SUPPLEMENTARY PROVISIONS 


50 Delegation of Commissioners for Her Majesty’s Revenue and Customs’ functions 
51 Inspection of records of contractors and sub-contractors 
52 Inspection of records of sub-contractors — additional provisions 
53 Information as to change of control of close company 
54 Death of contractor 
55 Service by post 
56 Application by the Commissioners for Her Majesty’s Revenue and Customs of sums 
deducted under section 61 
57 Certificate that sum due 
58 Payment by cheque 
59 Appeals: supplementary provisions 
60 Transitional provisions, savings and revocation 
Schedule 1—Transitional provisions and savings 
Part 1—General provisions 
Part 2—Specific provisions 
Schedule 2—Revocations ' 

Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 2003 s 205; 
FA 2004 ss 60(7), 62(3), (6) and (7), 63(1), 65(2), 66(2) and (9), 68, 69, 70, 71, 73 and 75, 
Sch 11 paras 2, 3(1) and (3), 4(3) and (5), 6, 7(1) and (3), 8(2), 10, 11(1) and. (4), a, 15 and 
16, and TMA 1970 ss 98A(1) and 113(1) 


Commentary—Simon’s Taxes 5.540. 


PART 1 aid 
INTRODUCTION Ber Bas kL rue 
Citation and commencement rushers 
1 These Regulations may be cited as the Income Tax (Construction Industry Sclanae Regulls: 
tions 2005 and shall come into force on such day as may be appointed by the Commissioners for 
Her Majesty’s Revenue and Customs by notice in the London, Edinburgh and gs Gazettes 
(“the appointed day”). sD 
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Interpretation 
2 In these Regulations— 


“the Act” means the Finance Act 2004; 

“approved method of electronic communications”, in relation to the delivery of information 
or the making of a payment in accordance with a provision of these Regulations, means a 
method of electronic communications which has been approved, by specific or general 
directions issued by the Commissioners for Her Majesty’s Revenue and Customs, for the 
delivery of information of that kind or the making of a payment of that kind under that 
provision; 

[“combined amount” means an amount which includes an amount the contractor is liable to 
pay under these regulations and one or more of the following— 


(a) earnings-related contributions due under the SSC Regulations; 
(b) tax due under the PAYE Regulations; 
(c) payments of repayments of student loans due under the Student Loan Regulations;]! 


“contract payment” has the meaning given in section 60 of the Act; 

“contractor” has the meaning given in section 57 of the Act; 

“construction contract” has the meaning given in section 57 of the Act; 

“construction operations” has the meaning given in section 74 of the Act; 

“electronic communications” has the meaning given in section 132(10) of the Finance 
Act 1999; 

“employer reference” means the combination of letters, numbers or both used by Her 
Majesty’s Revenue and Customs to identify an employer for the purpose of the Income Tax 
(Pay As You Earn) Regulations 2003; 

“ICTA” means the Income and Corporation Taxes Act 1988; 

“ITEPA” means the Income Tax (Earnings and Pensions) Act 2003; “notice” means notice in 
writing; 

“PAYE Regulations” means the Income Tax (Pay As You Earn) Regulations 2003; 

[“SSC Regulations” means the Social Security (Contributions) Regulations 2001;]! 

[“Student Loan Regulations” means the Education (Student Loans) (Repayment) Regula- 
tions 2000 or, in Northern Ireland, the Education (Student Loans) (Repayment) Regula- 
tions (Northern Ireland) 2000;]! 

“sub-contractor” has the meaning given in section 58 of the Act; 

“tax appeal Commissioners” means the General Commissioners or Special Commissioners as the 
case may be;! 

“tax month” means the period beginning on the 6th day of a calendar month and ending on 
the Sth day of the following calendar month; 

“tax year” means a year for which any Act provides for income tax to be charged; 

“tax period” means— 

(a) tax quarter if regulation 8 (quarterly tax periods) applies, or 
(6b) tax month, in every other case; “tax quarter” means any of the following (inclusive) 
periods— 
6th April to 5th July, 6th July to Sth October, 6th October to Sth January, and 6th 
January to Sth April; 

“TMA” means the Taxes Management Act 1970; 

[“tribunal” means the First-tier Tribunal or, where determined by or under Tribunal Procedure 
Rules, the Upper Tribunal.]! 

Amendments—! Definitions of “combined amount”, “SSC Regulations” and “Student Loan Regulations” inserted by the 

Income Tax (Construction Industry Scheme) (Amendment) Regulations, SI 2008/740 regs 2, 3 with effect from 6 April 

2008. 


? Entry “tax appeal Commissioners” revoked and entry for “tribunal” inserted, by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 137, 138 with effect from 1 April 2009. 


PART 2 
CONTRACTORS 


Multiple contractors 
3— (1) A contractor may elect, for the purposes of these Regulations, to be treated as different 
contractors in relation to different groups of sub-contractors. 
(2) Where the contractor makes an election these Regulations apply as if— 
(a) in respect of each group the contractor were a different contractor; and 
(b) each group constituted all the sub-contractors to whom the contractor makes payments 
under contracts relating to construction operations. 
(3) While an election is in force, a contractor must allocate any new sub-contractors to one of 
the groups. 
(4) An election must be made by notice to an officer of Revenue and Customs containing— 
(a) such information as may be necessary to identify the groups of sub-contractors, and 
(b) a certificate that the contractor makes no payments under contracts relating to construc- 
tion operations other than to sub-contractors in the groups so identified. 


SIS 


2005/2045 reg 3 Statutory Instruments 10770 


(5) A contractor must, subject to paragraph (6), make an election before the beginning of the tax 
year for which it is to have effect. 
(6) A contractor who acquires the whole or part of any business of another contractor may, 
within 90 days of the acquisition, elect 
(a) to be treated as a different contractor in relation to the acquired sub-contractors, or two 
or more different contractors in relation to groups of the acquired sub-contractors, whether or 
not an election is already in force in respect of the existing sub-contractors, or 
(hb) to add some or all of the acquired sub-contractors to existing groups of sub-contractors 
in respect of whom an election is already in force, 
and such election has effect for the tax year in which the acquisition takes place. 
(7) In paragraph (6)—”business” includes any trade, concern or undertaking; “acquired sub- 
contractor” means a sub-contractor who contracted with the acquired business. 
(8) An election continues in effect until revoked by notice given to an officer of Revenue and 
Customs. 
(9) A notice of revocation must be given before the beginning of the tax year for which the 
election is to be revoked, but the revocation of an election does not prevent the making of a new 
election for that or a later tax year, 
(10) An election which has not yet come into effect may be revoked at any time before the 
beginning of the tax year for which it is to have effect. 
Commentary—Simon's Taxes E5.542A. 


Monthly return 


4— (1) A return must be made to the Commissioners for Her Majesty’s Revenue and Customs in 
a document or format provided or approved by the Commissioners— 


(a) not later than 14 days after the end of every tax month, by a contractor making contract 
payments or payments which would be contract payments but for section 60(4) of the Act 
(contract payments: exceptions), and 
(b) not later than 14 days after the end of the tax month following the appointed day, by a 
contractor who has made a payment in the 12 months preceding the appointed day which 
would be a contract payment or a payment which would be a contract payment but for 
section 60(4) of the Act if made after the appointed day. 
(2) The return under paragraph (1) must contain the following information— 
(a) the contractor’s name, 
(b) the contractor’s unique taxpayer reference (UTR) and Accounts’ Office reference, 
(c) the tax month to which the return relates, and 
(d) in respect of each sub-contractor to whom, or to whose nominee, payments under 
construction contracts were made by the contractor during that month,— 
(1) the sub-contractor’s name; 
(ii) the sub-contractor’s national insurance number (NINO) or company registration 
number (CRN), if known; and 
(iii) the information specified in paragraph (3). 
(3) The information specified is 
(a) if the sub-contractor is registered for gross payment— 
(i) the sub-contractor’s unique taxpayer reference (UTR), and 
(ii) the total amount of payments which would be contract payments but for section 60(4) 
of the Act (contract payments: exceptions) made by the contractor to the sub- contractor 
during the tax month; 
(b) if the sub-contractor is registered for payment under deduction— 


(i) the sub-contractor’s unique taxpayer reference (UTR), 

(ii) the total amount of contract payments made by the contractor to the sub-contractor 
during the tax month, 

(ili) the total amount included in those payments which the contractor is satisfied repre- 
sents the direct cost to any person other than the contractor of materials used or to be used 
in carrying out the construction contract to which the contract payment relates, and 

(iv) the total amount deducted from the payments mentioned in paragraph (3)(b)(ii) under 
section 61 of the Act (deduction on account of tax from contract payments); 


(c) if the sub-contractor is not registered for gross payment or payment under deduction— 


(i) the sub-contractor’s unique taxpayer reference (UTR), if known, OT 1 

(ii) the total amount of contract payments made by the contractor to the gubceontractor 
during the tax month, 
(iii) the total amount included in those payments which the contractor is satisfied r repre- 
sents the direct cost to any person other tha an the contractor of materials used or to be used 
in carrying out the construction contract to which the contract payment rel 
(iv) the total amount deducted from the payments mentionedst in ete ae dindler 
section 61 of the Act, and net? Disehto0iw vis) 
(v) the verification reference for higher rate deduction, (ho esoteieqo nou 
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(4) The return may be transmitted electronically to the Commissioners for Her Majesty’s 
Revenue and Customs. 


(5) The return must include a declaration by the person making the return— 


(a) that none of the contracts to which the return relates is a contract of employment; 
(b) indicating whether he has complied with the requirements of regulation 6 (verification etc 
of registration status of sub-contractor) in the case of each person to whom a payment to 
which the return relates is made; and 
(c) that the return contains all the information, particulars and supporting information 
required by this regulation to be included in the return, and such information, particulars and 
supporting information are complete and accurate to the best of the contractor’s knowledge 
and belief. 
(6) If the return is not transmitted electronically, it must be signed by the contractor or a person 
duly authorised by the contractor to make the return. 
(7) The contractor must make and keep such records as will enable him to comply with this 
regulation. 
(8) The contractor must give the following information in writing to the sub-contractor to whom 
it relates not later than 14 days after the end of the tax month either in respect of the total 
payments made in that month or in respect of each payment made in that month— 
(a) if the sub-contractor is registered for payment under deduction 
(1) the contractor’s name, 
(ii) the contractor’s employer’s reference, 
(iii) the tax month to which the payments relate or the date of the payment, 
(iv) the sub-contractor’s name, 
(v) the sub-contractor’s unique taxpayer reference (UTR), 
(vi) the total amount of contract payments made by the contractor to the sub-contractor 
during the tax month, 
(vil) the total amount included in those payments which the contractor is satisfied 
represents the direct cost to any person other than the contractor of materials used or to be 
used in carrying out the construction contract to which the contract payment relates, and 
(vill) the total amount deducted from the payments mentioned in paragraph (vi) under 
section 61 of the Act; and 
(6) if the sub-contractor is not registered under Chapter 3 of the Act, the verification 
reference. 
(9) The information required under paragraph (8) may be given by means of electronic 
communications if— 
(a) the contractor has indicated to the sub-contractor that he intends to use electronic 
communications for the purposes of giving this information; 
(b) the sub-contractor has consented to information being given by the contractor by means 
of electronic communications, and that consent has not been withdrawn; 
(c) the information is given in an electronic format 
(i) in which the statement may be stored; and 
(ii) which permits a paper copy of the information contained in the statement to be 
printed. 
(10) If a contractor who has made a return, or should have made a return, under this regulation 
makes no payments under construction contracts in the tax month following that return, the 
contractor must make a nil return not later than 14 days after the end of that tax month. This is 
subject to paragraph (11). 
(11) Paragraph (10) does not apply if the contractor has notified the Commissioners for Her 
Majesty’s Revenue and Customs that the contractor will make no further payments under 
construction contracts within the following six months. 
(12) Subject to paragraph (13), section 98A of TMA (special penalties in the case of certain 
returns) applies to the requirements in- 
(a) paragraph (1), 
(b) paragraph (3)(5), 
(c) paragraph (3)(c), 
(d) paragraph (10). 
(13) A penalty under section 98A of TMA in relation to a failure to make a return in accordance 
with paragraphs (1) or (10) arises for each month (or part of a month) during which the failure 
continues after the 19th day of the sixth month following the appointed day. 


Commentary—Simon's Taxes B5.542B, 


Scheme representative 
5— (1) A company (“the appointing company”) which makes payments under construction 
contracts may appoint another company in the same group (“a scheme representative”) to act on 
its behalf in connection with any such requirements imposed on the company by these 
Regulations as the appointment specifies. 
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(2) An appointment under paragraph (1) shall not have effect until the appointing company has 
notified the Commissioners for Her Majesty’s Revenue and Customs . 


(3) A scheme representative must make returns and payments under these Regulations in the 
name of the appointing company. 

(4) The appointing company remains liable in relation to all the requirements imposed on it by 
these Regulations notwithstanding any appointment under paragraph (1). 


(5) For the purposes of paragraph (1) section 413(3)(a) of ICTA applies to determine whether 
two companies are in the same group. 


Commentary—Simon’s Taxes E5,542C. 


Verification etc of registration status of sub-contractor and nominee 


6— (1) A contractor must verify with the Commissioners for Her Majesty’s Revenue and 
Customs whether a person to whom he is proposing to make— 


(a) a contract payment, or 

(b) a payment which would be a contract payment but for section 60(4) of the Act (contract 
payments: exceptions), and, where that person has appointed a nominee, his nominee, are 
registered for gross payment, for payment under deduction or is not’ registered under 
Chapter 3 of the Act. This is subject to paragraph (3). 


(2) For the purpose of verification the contractor must provide— 


(a) his name, unique taxpayer reference (UTR), accounts office reference and employer’s 
reference, and 
(b) in relation to the person to whom he is proposing to make the payment and, where that 
person has appointed a nominee, his nominee— 
(i) if that person or nominee is an individual, his name, unique taxpayer reference (UTR) 
and national insurance number; 
(ii) if that person or nominee is a partner in a firm, the name of the firm and that partner, 
the unique taxpayer reference (UTR) of the firm, and if the partner is an individual his 
unique taxpayer reference (UTR) or national insurance number or if the partner is a 
company the unique taxpayer reference (UTR) or the company registration number; 
(iii) if that person or nominee is a company, the name of the company, unique taxpayer 
reference (UTR) and the company registration number. 


(3) A contractor may not verify under paragraph (1) unless the contractor has a contract with 
the sub-contractor or has formally accepted a tender for work under a contract. 


(4) A contractor need not verify if— 


(a) the person to whom he is proposing to make the payment has been included in a return 
under regulation 4 in the current or previous two tax years; 

(b) the payment is made within two years of the appointed day, if the person to whom he is 
proposing to make the payment has been included in a return under regulation 4 or a return 
under regulation 40A of the Income Tax (Sub-contractors in the Construction Industry) 
Regulations 1993 for the current or previous two years; 

(c) the contractor is a company and the person to whom he is proposing to make the payment 
has been included in a return under regulation 4 or a return under regulation 40A of the 
Income Tax (Sub-contractors in the Construction Industry) Regulations 1993 for the current 
or previous two tax years made by another company in the same group; ~ 

(d) the contractor has made an election under regulation 3 and the person to whom he: is 
proposing to make the payment has been included in a return under regulation 4 in the current 
or previous two years in respect of a different group of sub-contractors in relation to which 
the contractor is treated as a different contractor; 

(e) the contractor acquired the contract under which the payment is to be made in a transfer 
of a business as a going concern where the transferor was within one of paragraphs (a) to 
(d) and the contractor has notified the Commissioners for Her Majesty’s. Revenue and 
Customs of the transfer. 


(5) For the purposes of paragraph (4)(c) section 413(3)(a) of ICTA applies to determine whether 
two companies are in the same group. 


(6) The Commissioners for Her Majesty’s Revenue and Customs must notify < a contractor that— 


(a) a person registered for gross payment has become registered for payment under deduction 
or has ceased to be registered under Chapter 3 of the Act, or 

(b) a person registered for payment under deduction has become registered. for gross payment 
or has ceased to be registered under Chapter 3 of the Act, if a payment to that person has 
been included in the contractor’s return under regulation 4, or a return under regulation 40A 
of the Income Tax (Sub-contractors in the Construction Industry) Regulations 1993, in the 
current or previous two tax years or that person has been verified under paragraph (1) by the 
contractor in that period. 


(7) A contractor is entitled to assume that— ‘ ‘jerrientates £ 


(a) a person verified or notified as being registered for gross payinenty prone Ferme 
(b) a person verified or notified as being registered for’ Ss under deductiorijsdias not 
subsequently ceased to be so registered. fi? 28 anotislugod 
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Commentary—Simon's Taxes E5.542D. 


Atte 
PAYMENT AND RECOVERY OF AMOUNTS DEDUCTED UNDER 
SECTION 61 


Payment, due date for payment of amounts deducted and receipts 

7— (1) A contractor must pay to the Commissioners for Her Majesty’s Revenue and Customs all 
amounts he was liable under section 61 of the Act to deduct on account of tax from contract 
payments made by him during that tax period— 

(a) within 17 days after the end of the tax period, where payment is made by an approved 

method of electronic communications, or 

(b) within 14 days after the end of the tax period , in any other case. 
(2) The Commissioners for Her Majesty’s Revenue and Customs must give a receipt to the 
contractor for the total amount paid under paragraph (1) if asked. 
(3) But no separate receipt for the total amount paid under paragraph (1) need be given if a 
receipt is given for the total of— 

(a) the amount paid under paragraph (1), 

(b) any tax deducted under the [PAYE Regulations]', and 

(c) any earnings-related contributions (as defined by regulation 1(2) of the Social Security 

(Contributions) Regulations 2001, 
paid at the same time. 


Commentary—Simon’s Taxes E5.547A. 
Amendments—' Words in para (3)(b) substituted by the Income Tax (Construction Industry Scheme) (Amendment) 
Regulations, SI 2008/740 regs 2, 4 with effect from 6 April 2008. 


Quarterly tax periods 

8— (1) This regulation applies so that the tax period is a tax quarter if a contractor— 

(a) has reasonable grounds for believing that the average monthly amount will be less than 

£1,500, and 

(b) chooses to pay tax quarterly. 
(2) “The average monthly amount” is the average, for tax months falling within the current tax 
year, of the amounts found by the formula— 

(P+N+L+S)-(SP+CD) 

(3) In paragraph (2)— 
P is the amount which would be payable to an officer of Revenue and Customs under 
regulation 68 of the PAYE Regulations (periodic payments to and recoveries from the Revenue); 
N is the amount which would be payable to an officer of Revenue and Customs under the 
SSCBA and the SSC Regulations disregarding any amount of secondary Class | contributions 
in respect of which liability has been transferred to the employed earner by an election made 
jointly by the employed earner and the secondary contributor for the purposes of para- 
graph 3B(1) of Schedule 1 to the SSCBA (transfer of liability to be borne by earner)(a); 
L is the amount which would be payable to an officer of Revenue and Customs under 
regulation 39(1) of the Student Loans Regulations (payment of repayments deducted to the 
Commissioners for Her Majesty’s Revenue and Customs) disregarding the reduction referred to 
in paragraph (3) of that regulation; 
S is the amount which would be payable by the contractor to the Commissioners for Her 
Majesty’s Revenue and Customs under regulation 7 during the tax month; 
SP is the amount which would be payable by the contractor to employees by way of statutory 
sick pay, statutory maternity pay, statutory paternity pay and statutory adoption pay under the 
SSCBA; and — 
CD is— 

(a) if the contractor is a company, the amount which others would deduct from payments to 

it, in its position as a sub-contractor, under section 61 of the Act; 

(6) in any other case, nil. 
(4) In this regulation— 
“employed earner” has the same meaning as in the SSCBA; 
“SSCBA” means the Social Security Contributions and Benefit Act 1992 or, in Northern Ireland, 


the Social Security Contributions and Benefit (Northern Ireland) Act 1992; 
1 


Commentary—Simon’s Taxes E5.547B. 


Amendments—' In para (4), definitions of “SSC Regulations” and “Student Loan Regulations” revoked by the Income Tax 
(Construction Industry Scheme) (Amendment) Regulations, SI 2008/740 regs 2, 5 with effect from 6 April 2008. 


; Recovery from sub-contractor of amount not deducted by contractor 
9— (1) This regulation applies if— 
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(a) it appears to an officer of Revenue and Customs that the deductible amount exceeds the 
amount actually deducted, and 
(b) condition A or B is met. 


(2) In this regulation— 


“the deductible amount” is the amount which a contractor was liable to deduct on account of 
tax from a contract payment under section 61 of the Act in a tax period; 


“the amount actually deducted” is the amount actually deducted by the contractor on account 
of tax from a contract payment under section 61 of the Act during that tax period; 


“the excess” means the amount by which the deductible amount exceeds the amount actually 
deducted. 


(3) Condition A is that the contractor satisfies an officer of Revenue and Customs— 


(a) that he took reasonable care to comply with section 61 of the Act and these Regulations, 
and 
(b) that— 

(i) the failure to deduct the excess was due to an error made in good faith, or 

(ii) he held a genuine belief that section 61 of the Act did not apply to the payment. 


(4) Condition B is that— 


(a) an officer of Revenue and Customs is satisfied that the person to whom the contractor 
made the contract payments to which section 61 of the Act applies either— 


(i) was not chargeable to income tax or corporation tax in respect of those payments, or 
(ii) has made a return of his income or profits in accordance with section 8 of TMA 
(personal return) or paragraph 3 of Schedule 18 to the Finance Act 1998(a) (company tax 
return), in which those payments were taken into account, and paid the income tax and 
Class 4 contributions due or corporation tax due in respect of such income or profits; and 


(6) the contractor requests that the Commissioners for Her Majesty’s Revenue and Customs 
make a direction under paragraph (5). 


(5) An officer of Revenue and Customs may direct that the contractor is not liable to pay the 
excess to the Commissioners for Her Majesty’s Revenue and Customs. 


(6) If condition A is not met an officer of Revenue and Customs may refuse to make a direction 
under paragraph (5) by giving notice to the contractor (“the refusal notice”) stating— 

(a) the grounds for the refusal, and 

(b) the date on which the refusal notice was issued. 


(7) A contractor may appeal against the refusal notice— 


(a) by notice to an officer of Revenue and Customs, 
(b) within 30 days of the refusal notice, 
(c) specifying the grounds of the appeal. 
(8) For the purpose of paragraph (7) the grounds of appeal are that— 
(a) that the contractor took reasonable care to comply with section 61 of the Act and these 
Regulations, and 
(b) that— 
(i) the failure to deduct the excess was due to an error made in good faith, or 
(ii) the contractor held a genuine belief that section 61 of the Act did not apply to the 
payment. 


(9) If on an appeal under paragraph (7) [that is notified to the tribunal it appears]! that the 
refusal notice should not have been issued [the tribunal]! may direct that an officer of Revenue 
and Customs make a direction under paragraph (5) in an amount the [tribunal determines]! is 
the excess for one or more tax periods falling within the relevant year. 


(10) If a contractor has deducted an amount under section 61 of the Act, but has not paid it to 
the Commissioners for Her Majesty’s Revenue and Customs as required by regulation 7 
(payment, due date etc. and receipts), that amount is treated, for the purposes of determining the 
lability of any sub-contractor in respect of whose liability the sum was deducted, as having been 
paid to the Commissioners for Her Majesty’s Revenue and Customs at the time required by 
regulation 8 (quarterly tax periods). 

Commentary—Simon’s Taxes E5.547D. 

Amendments—! In para (9), words substituted for words “it appears to the tax appeal Commissioners”, “they” and “tax 


appeal Commissioners determine”, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 137, 139 with effect from 1 April 2009. 


Return and certificate if amount may be unpaid 


10— (1) This regulation applies if, 17 days or more after the end of a tax periods condition [A, B 
or C]! is met. 


(2) Condition A is that— 


(a) a contractor has not paid any amount under regulation 7 for that tax neritth oh 
(b) an officer of Revenue and Customs is unaware of the amount Gf any) which the 
contractor is liable to pay for that tax period. legen aid PL) 2 
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(3) Condition B is that— 


(a) a contractor has paid an amount under regulation 7 for that tax period, but 
(6) an officer of Revenue and Customs is not satisfied, that it is the full amount which the 
contractor is liable to pay for that period. 


{((3A) Condition C is that— 


(a) the contractor has made a return under regulation 4 showing the amount which the 

contractor is liable to pay under regulation 7 for that tax period, but 

(b) the contractor has not paid the full amount shown in the return.]! 
(4) [If condition A or B is met]! an officer of Revenue and Customs may give notice to the 
contractor requiring the contractor within 14 days of the issue of the notice to deliver a return 
showing the amount which the contractor is liable to pay under regulation 7 in respect of the tax 
period. 
ed 

(a) the notice extends to, or 

(b) condition C is met in, two]' or more consecutive tax periods in a tax year, 
this regulation has effect as if they were one tax period. 
(6) On receiving a return made by the contractor under paragraph (4) [or if condition C is met]', 
an officer of Revenue and Customs may prepare a certificate showing the amount which the 
contractor is liable to pay for the tax period and how much (if any) of that amount remains 
unpaid. 
(7) Regulation 57 (certificate that sum due) deals with the use of certificates as evidence that 
sums are due and unpaid. 
Commentary—Simon’s Taxes E5.547E. 


Amendments! Words in paras (1), (5) substituted, para (3A) inserted, and words in paras (4), (6) inserted, by the Income Tax 
(Construction Industry Scheme) (Amendment) Regulations, SI 2007/672 regs 2, 3 with effect from 26 March 2007. 


Notice and certificate if amount may be unpaid 


11— (1) This regulation applies if, 17 days or more after the end of a tax period, condition A or 
B is met. 
(2) Condition A is that— 
(a) a contractor has not paid any amount under regulation 7 for that tax period, and 
(6) an officer of Revenue and Customs has reason to believe that the contractor is liable to 
pay an amount for that tax period. 
(3) Condition B is that— 
(a) a contractor has paid an amount under regulation 7 for that tax period, but 
(b) an officer of Revenue and Customs is not satisfied, after seeking the contractor’s 
explanation, that it is the full amount which the contractor is liable to pay for that period. 


(4) An officer of Revenue and Customs, [whether of deductions under section 61 of the Act 
(deductions on account of tax from contract payments) or of combined amounts]', may— 
(a) specify, to the best of his judgment, the amount [due under regulation 7 or a combined 
amount]! which he considers the contractor is liable to pay, and Dow 
(b) serve notice on the contractor requiring payment of [the specified]' amount within 7 days 
of the issue of the notice (“the notice period”). 
(5) If condition A is met an officer of Revenue and Customs may give notice under para- 


graph (4) which extends to two or more consecutive tax periods in a tax year and these 

Regulations have effect as if they were the latest tax period specified in the notice. 

(6) If, during the notice period, the contractor— 

[(a) claims that any payment made in respect of the tax period specified in the notice is or 
includes the full amount the contractor is liable to pay under regulation 7, but]! 
(b) does not satisfy an officer of Revenue and Customs that this is the case, 

the contractor may require an officer of Revenue and Customs to inspect the contractor’s 

documents and records as if the contractor had been required to produce those documents in 

accordance with regulation 51 (inspection of records of contractors and sub-contractors). 

(7) If there is an inspection by virtue of paragraph (6), regulation 51 applies to that inspection 

and the notice given by an officer of Revenue and Customs under paragraph (4) must be 

disregarded, 

(8) If the amount specified in the notice, or any part of it, is not paid during the notice period— 
(a) the amount unpaid is treated as[, or including,]' an amount which the contractor was 
liable to pay for that tax period under regulation 7, and 
(b) an officer of Revenue and Customs may prepare a certificate showing how much of that 
amount remains unpaid. 

(9) But paragraph (8) does not apply if during the notice period— 

(a) the contractor pays the full amount which the contractor is liable to pay under regula- 
tion 7 for that tax period, or 
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(b) the contractor satisfies an officer of Revenue and Customs that no amount, or no further 
amount, is due for that tax period. 


(10) Paragraph (11) applies if the contractor pays an amount [of deductions under section 61 of 
the Act, whether separately or as part of a combined amount,]' certified under this regulation 
which exceeds the amount the contractor would have been liable to pay in respect of that, tax 
period apart from this regulation. 

(11) The contractor is entitled to set off the excess [of deductions under section 61 of the Act]! 
against any amount which the contractor is liable to pay under regulation 7 for any subsequent 
tax periods in the tax year. 


(12) Regulation 57 deals with the use of certificates as evidence that sums are due and unpaid. 


Commentary—Simon’s Taxes E5.547E. 

Amendments—! Words in para (4) inserted and substituted, para (6)(a) substituted, and words in paras (8)(a), (10), (11) 
inserted, by the Income Tax (Construction Industry Scheme) (Amendment) Regulations, SI 2008/740 regs 2, 6 with effect 
from 6 April 2008. 


Certificate after inspection of records of contractors and sub-contractors 


12— (1) This regulation applies if there is an inspection of a contractor’s documents and records 
under regulation 51. 


(2) An officer of Revenue and Customs may, by reference to the information obtained from the 
inspection, prepare a certificate showing— 


(a) the amount which it appears that the contractor is liable to pay for the tax years or tax 
periods covered by the inspection; and 
(b) any amount which remains unpaid. 


(3) Regulation 57 deals with the use of certificates as evidence that sums are due and unpaid. 
Commentary—Simon’'s Taxes E5.547F. 


Determination of amounts payable by contractor and appeal against determination 
13— (1) This regulation applies if— 
(a) there is a dispute between a contractor and a sub-contractor as to— 


(i) whether a payment is made under a construction contract, or 
(ii) the amount, if any, deductible by the contractor under section 61 of the Act: from a 
contract payment to a sub-contractor or his nominee, or 


(b) an officer of Revenue and Customs has reason to believe, as a result of an inspection 
under regulation 51 or otherwise, that there may be an amount payable for a tax: year under 
these Regulations by a contractor that has not been paid to them, or 

(c) an officer of Revenue and Customs considers it necessary in the circumstances. 


(2) An officer of Revenue and Customs may determine the amount which to the best of his 
judgment a contractor is liable to pay under these Regulations, and serve notice of his 
determination on the contractor. 


(3) A determination under this regulation must not include amounts in respect of which a 
direction under regulation 9(5) has been made and directions under that regulation do not apply 
to amounts determined under this regulation. 


(4) A determination under this regulation may— 


(a) cover the amount payable by the contractor under section 61 of the Act for any one or 
more tax periods in a tax year, and 
(b) extend to the whole of that amount, or to such part of it as is payable in respect of — 
(i) a class or classes of sub-contractors specified in the notice of determination (without 
naming the individual sub-contractors), or 
(ii) one or more named sub-contractors specified in the notice. 


(5) A determination under this regulation is subject to Parts 4, 5 and 6 of TMA (assessment, 
appeals, collection and recovery) as if— 


(a) the determination were an assessment, and 
(b) the amount determined were income tax charged on the contractor, 


and those Parts of that Act apply accordingly with any necessary modifications, except that the 
amount determined is due and payable 14 days after the determination is made. 


(6) If paragraph (1)(a) applies and an officer of Revenue and Customs does not make a 
determination under paragraph (2), either the contractor or the sub-contractor may on giving 
notice to an officer of Revenue and Customs, apply to the [tribunal]! to determine the matter. 


(7) For the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings to 

General Commissioners), the relevant place for an appeal against a determination under this 

regulation is the place where the determination was made: zai jedtoubtogeepel wicks 

(8) If paragraph (1)(a) applies— aeve to 990%fio His 4a) 
(a) the contractor must make the deduction required by section 61 of the thay et ‘the 
contract payment or the part of the contract payment, to which the dispute relates, and the 
amount so deducted is treated as a sum which he is liable to pay to the eanassenpareatick Her 
Majesty’s Revenue and Customs under these Regulations; and. > ist 10 T oi 
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(b) any amount which, on a final determination of the dispute, is shown not to have been so 
payable is, except where regulation 56 (application by the Commissioners for Her Majesty’s 
Revenue and Customs of sums deducted under section 61 of the Act) applies, treated as an 
overpayment of income tax or corporation tax by the sub-contractor. 

Commentary—Simon's Taxes E5.547G. 

Amendments—' In para (6), words substituted for words “General Commissioners” and para (7) revoked, by the Transfer of 


Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 137, 140 with effect from 
1 April 2009. 


Interest on amounts overdue 


14— (1) This regulation applies if a contractor has not paid to the Commissioners for Her 
Majesty’s Revenue and Customs the total amount which he is liable under these Regulations to 
pay in respect of a tax year by the reckonable date. 


(2) Any unpaid amount carries interest at the prescribed rate from the reckonable date until 
,payment (“the interest period”). 


(3) Paragraph (2) applies even if the reckonable date is a non-business day as defined by 
section 92 of the Bills of Exchange Act 1882. 


(4) But paragraph (2) does not apply to any amount which the contractor does not have to pay 
as a result of a direction under regulation 9(5). 


(5) Any change made to the prescribed rate during the interest period applies to the unpaid 
amount from the date of the change. 


(6) The “prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
(setting of rates of interest) for the purposes of section 86 of TMA (interest on overdue tax). 


(7) The “reckonable date” means— 
(a) 17 days after the end of the tax year, if payment is made using an approved method of 
electronic communication, or 
(6) 14 days after the end of the tax year, in any other case. 


Commentary—Simon’s Taxes E5.547H. 


Interest on amount overpaid 


15— (1) This regulation applies if an amount is repaid to a contractor after the end of the tax 
year in respect of which the amount was paid. 


(2) The amount repaid carries interest at the prescribed rate from the relevant time until the 
order for the repayment is issued (“the interest period”). 


(3) In paragraph (2) “the relevant time” means— 
(a) in the case of a repayment of an amount which was paid more than 12 months after the 
end of the tax year in respect of which the payment was made, the end of the tax year in 
which that amount was paid; and 
(b) in any other case, the end of the tax year after the tax year in respect of which the 
payment was made. 


(4) Any change made to the prescribed rate during the interest period applies to the amount 
repaid from the date of the change. 


(5) “The prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 824 of ICTA (repayment supplements). 
Commentary—Simon’s Taxes ES.5471. 


Recovery of amount unpaid and interest 


16— (1) In this regulation, “the unpaid amount” means any amount or interest which a 
contractor is liable to pay under regulation 10(6), 11(8), 12(2)(6) or 13(2). 


(2) Part 6 of TMA (collection and recovery) applies to the recovery of the unpaid amount [or 
combined amount and any interest on it]' as if it were income tax charged on the contractor but 
with the modification indicated in paragraph (3). 


(3) Summary proceedings for the recovery of the unpaid amount may be brought in England 
and Wales or Northern Ireland at any time before the end of the period which applies for the 
purposes of the regulation, as shown in Table 1. 


SIS 


2005/2045 reg 16 Statutory Instruments 10778 


TABLE 1 
PERIOD FOR SUMMARY PROCEEDINGS FOR THE RECOVERY OF UNPAID AMOUNT 


1. Regulation 


Regulation 10(6), 11(8) and 13(2) (a) 12 months after the date on which the unpaid 
amount [or combined amount and any interest on 
it]' became payable, or 


(b) if a return has been required under 
regulation 10, 12 months after the date of the 

delivery of that return to the Commissioners for 
Her Majesty’s Revenue and Customs. 


Regulation 12(2) 12 months after the date of the certificate. 


(4) Proceedings against a contractor may be brought for the recovery of the unpaid amount [or 
unpaid combined amount and any interest on it]! without distinguishing the amounts which the 
employer is liable to pay in respect of each sub- contractor and without specifying the 
sub-contractor in question. 


(5) The unpaid amount [or unpaid combined amount and any interest on it]' is one cause of 
action or one matter of complaint for the purposes of proceedings under sections 65, 66 and 67 
of TMA (magistrates’ courts, county courts and inferior courts in Scotland). 


(6) But paragraphs (4) and (5) do not prevent the bringing of separate proceedings for the 
recovery of each of the amounts which the contractor is liable to pay for any tax period in 
respect of each of the sub-contractors. 


Commentary—Simon’'s Taxes E5.547J. 
Amendments—! Words in paras (2){5) inserted by the Income Tax (Construction Industry Scheme) (Amendment) 
Regulations, SI 2008/740 regs 2, 7 with effect from 6 April 2008. 


In-year repayments of provisional excess credit 

17— (1) This regulation applies if— 
(a) a sub-contractor is an individual or a firm, 
(b) an application is made by that individual or a partner in the firm (“the applicant”) to the 
Commissioners for Her Majesty’s Revenue and Customs in accordance with paragraph (4), 
(c) any income tax and Class 4 contributions due from the applicant, or the sub-contractor, 
on the applicant’s share of the annual profits or gains arising or accruing from the trade, 
profession or vocation of the sub-contractor, for any earlier year, have been paid, and 
(d) all relevant tax payment vouchers issued to the sub-contractor under regulation 7 of the 
Income Tax (Sub-contractors in the Construction Industry) Regulations 1993 in relation to 
payments made before the appointed day are produced to the Commissioners for Her 
Majesty’s Revenue and Customs. 


(2) If the Commissioners for Her Mayesty’s Revenue and Customs are satisfied by evidence 
produced by the applicant that A exceeds B, the applicant shall, subject to paragraph (5), be 
entitled to repayment of the excess by the Commissioners for Her Majesty’s Revenue and 
Customs. 


(3) In paragraph (2)— 
A is the amount of the applicant’s share of the total of sums deducted under section 61 of the 
Act from contract payments made to the sub-contractor and paid to the Commissioners for 


Her Majesty’s Revenue and Customs, in so much of the year as has elapsed at the date when 
the application is made; and 


B is the aggregate of the following amounts— 


(a) the income tax and any Class 4 contributions payable (whether or not yet due and 
payable) by the applicant, on his share of the annual profits or gains arising from the trade, 
profession or vocation of the sub-contractor which are chargeable to tax for the whole of 
that year, after deducting any cumulative entitlement of the applicant at the date of the 
application to an allowance under section 257 or 257A of ICTA (personal allowance and 
married couple’s allowance); 

(b) the income tax and any Class 4 contributions payable (whether or not yet due and 
payable) by the applicant, on any income arising during so much of the year as has elapsed 
at the date of the application, from which income tax has not been deducted at-source, 
within the meaning given by section 59B(7) of TMA (payment of income tax and capital 
gains tax); and 

(c) any sum due and payable by the sub-contractor under ICTA or TMA, and, without 
prejudice to the generality of the foregoing, this includes any sums deducted by the sub- 
contractor in the capacity of a contractor, under section 61 of the Act. 


(4) An application under this regulation must be made to the Commissioners for Her Majesty’s 
Revenue and Customs containing a declaration that all of the information given in relation to 
paragraph (3) is correctly stated to the best of the knowledge and belief of the applicant, and 
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where the applicant is a partner in a firm, the form shall be signed by all the partners in the firm 
who are individuals and, where the partner is a company, by the secretary or a director of the 
company. 

(5) No repayment under this regulation shall be made after the end of the year to which the 
application relates. 


Commentary—Simon’s Taxes E5.547K. 


PART 4 
PAYMENTS EXCEPTED FROM SECTION 60 


Small payments 
18— (1) A payment under a construction contract is not a contract payment if— 
(a) the conditions prescribed in paragraph (2) in relation to the person making the payment 
are satisfied, and 
(b) the condition prescribed in paragraph (3) in relation to the payment is satisfied. 
(2) The conditions prescribed in relation to the person making the payment are that— 
(a) the person is one to whom any of paragraphs (b) to (I) of section 59(1) of the Act 
(contractors) applies, and 
(b) the person has been approved by the Commissioners for Her Majesty’s Revenue and 
Customs for the purposes of this regulation. 
(3) The condition prescribed in relation to the payment is that the payment is not one made 
under a construction contract in respect of which the total payments so made (excluding the 
direct cost of materials) exceed or are likely to exceed £1000. 


Commentary—Simon’s Taxes E5.545A. 


Work carried out on land owned by person to whom payment is made 
19— (1) A payment under a construction contract is not a contract payment if— 
_ (a) the conditions prescribed in paragraph (2) in relation to the person making the payment 
are satisfied, and 
(b) the conditions prescribed in paragraph (3) in relation to the payment are satisfied. 
(2) The conditions prescribed in relation to the person making the payment are that— 
(a) the person is one to whom section 59(1)(a) of the Act [applies]', and 
(b) the person has been approved by the Commissioners for Her Majesty's Revenue and 
Customs for the purposes of this regulation. 
(3) The conditions prescribed in relation to the payment are that the payment— 
(a) 1s made to a body or person in respect of construction operations carried out by that body 
or person in relation to— 
(i) property owned by that body or person, or 
(ii) agricultural property of which that body or person is a tenant, and 
(6) is not one made under a construction contract in respect of which the total payments so 
made (excluding the direct cost of materials) exceed or are likely to exceed £1000. 
(4) For the purposes of paragraph (3)(a)(ii) “agricultural property” means— 
(a) agricultural land or pasture, 
(b) woodland or any building used in connection with the intensive rearing of livestock or fish 
if the woodland or building is occupied with agricultural land or pasture and the occupation is 
ancillary to that of the agricultural land or pasture, 
(c) cottages, farm buildings and farm houses, together with the land occupied with them, as 
are of a character appropriate to the property, and 
(d) land and buildings used for breeding and rearing horses on a stud farm and grazing of 
horses in connection with those activities. 
Commentary—Simon’s Taxes E5.545A. 


Amendments—! Word in para (2)(a) inserted by the Income Tax (Construction Industry Scheme) (Amendment) Regula- 
tions, SI 2007/672 regs 2, 4 with effect from 26 March 2007. 


Reverse premiums 


20— (1) Subject to paragraph (2), a payment under a construction contract is not a contract 
payment if the payment is a reverse premium within the meaning of Schedule 6 to the Finance 
Act 1999(a) (tax treatment of receipts by way of reverse premium) (see paragraph | of that 
Schedule) for section 99 of the Income Tax (Trading and Other Income) Act 2005 (reverse 
premiums)|'. 

(2) Paragraph 5 of Schedule 6 to the Finance Act 1999 (exclusion of receipts taken into account 
for capital allowances) [and section 100(1) of the Income Tax (Trading and Other Income) 
Act 2005 (excluded cases) do]! not apply for the purposes of paragraph (1). 

Commentary—Simon’s Taxes ES.545A. 


Amendments—! Words in para (1) inserted, and words in para (2) substituted, by the Income Tax (Construction Industry 
Scheme) (Amendment) Regulations, SI 2007/672 regs 2, 5 with effect from 26 March 2007. 
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Payments as agent of a local education authority 


21 A payment under a construction contract is not a contract payment if the payment is made 
by the governing body or head teacher of a maintained school as the agent of a local education 
authority under section 49(5)(b) of the School Standards and Framework Act 1998 (delegated 
budgets). 


Commentary—Simon’'s Taxes E5.545A. 


Payments in respect of property used for business 


22— (1) A payment under a construction contract is not a contract payment if the payment is 
made by a person to whom section 59(1)(1) of the Act applies in respect of construction 
operations relating to property used for the purposes of the business of— 


(a) that person, or 
(b) another company in the same group or of another company of which that company owns 
50% or more of the shares. 

(2) For the purpose of paragraph (1)— 
(a) property is not used for the purposes of the business of a person if it is for sale or to let 
[(except where the sale or letting of that property is purely incidental to the business of that 
person)]' or is held as an investment by that person; 
(b) in determining whether property is used for the purposes of the business of a person 
incidental use of that property by any other person is disregarded; 
(c) section 413(3)(a) of ICTA applies to determine whether two companies are in the same 
group. 

Commentary—Simon's Taxes E5.545A. 


Amendments—! Words in para (2)(a) inserted by the Income Tax (Construction Industry Scheme) (Amendment) Regula- 
tions, SI 2007/672 regs 2, 6 with effect from 26 March 2007. 


Arrangements involving public bodies 
23— (1) A payment under a construction contract is not a contract payment 1f— 
(a) the person making the payment (“the public body”) is within any of paragraphs (6) to (k) 
of section 59(1) of the Act, and 
(b) the payment is made under a private finance transaction. 
(2) For the purposes of this regulation, a transaction is a private finance transaction if— 
(a) the resources are provided partly by one or more public bodies and partly by one or more 
private persons; 
(b) it is designed wholly or mainly for the purpose of assisting a public body to discharge a 
function or is ancillary to the function of a public body; and 
(c) the public body makes payments by instalments at annual or more frequent intervals of 
fees determined in accordance with factors which include— 
(i) the standard attained in the performance of services by the private person or persons in 
relation to the discharge of the function referred to in paragraph (), or. sR 
(ii) the extent, rate or intensity of use of the resources or the asset which is constructed, 
enhanced, replaced or installed under the transaction. 
(3) For the purposes of paragraph (2), “resources” includes— 
(a) funds (including payment for the provision of services or facilities), 
(b) assets, 
(c) professional skill, 
(d) the grant of a concession or franchise, and 
(e) any other commercial resource. 


Commentary—Simon’'s Taxes E5.545A. 


Charities an 
24 A payment under a construction contract is not a contract payment.if the payment is made 
by any body of persons or trust established for charitable purposes only. 
Commentary—Simon’s Taxes E5.545A. é 


PART 5 i 
REGISTRATION OF SUB-CONTRACTORS: | 


Registration for gross payment or for payment under deduction and cancellation of registration 
for payment under deduction t¢ ; 

25— (1) On the application for registration for gross payment or for payment under deduction 
under section 63 of the Act (registration for gross payment or payment under deduction), the 
applicant must provide such documents, records and information to establish his identity as an 
officer of Revenue and Customs may require, which may include— : 

(a) the applicant’s birth certificate, sce aighadiialie et tied andl wosioa 

(b) the name, address, national insurance number and unique taxpayer reference of— 
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(i) if the applicant is an individual, the applicant, 
(ii) if the applicant is a partner in a firm, any partner, 
(ui) if the applicant is a company, the directors of the company or, if the company is a close 
company, the persons who are the beneficial owners of shares in the company, 
(c) utility bills, 
(d) council tax bills, 
(e) current passport, 
(f) driving licence, 
(g) company registration number, 
(A) company’s memorandum and articles of association. 


(2) An officer of Revenue and Customs may require that any of the documents, records or 
information required under paragraph (1) be produced by the applicant in person. 


(3) If the Commissioners for Her Majesty’s Revenue and Customs are not satisfied with the 
documents, records or information provided under paragraph (1), they may refuse to register the 
applicant for payment under deduction by notice stating the reasons for the refusal (“the refusal 
notice’). 

) (4) An officer of Revenue and Customs may at any time make a determination cancelling a 
person’s registration for payment under deduction with immediate effect by notice stating the 
reasons for the cancellation (“the cancellation notice”) if they have reasonable grounds to 
suspect that the person— 


(a) provided false or incorrect information under paragraph (1), 

(b) has fraudulently made an incorrect return or provided incorrect information (whether as a 
contractor or a sub-contractor) under any provision of Chapter 3 of the Act or these 
Regulations, or 

(c) has knowingly failed to comply (whether as a contractor or a sub-contractor) with any 
such provision. 


(5) A person may appeal against a notice or refusal specified in column | of Table 2 by giving 
notice to an officer of Revenue and Customs within 30 days of the event specified in column 2 
stating the person’s reasons for appeal stated in column 3. 


TABLE 2 


Column 1: appeal Column 2: Column 3: reasons for 
timing event | appeal 


Appeal against a refusal notice. Issue of the | Reasons for believing the 
refusal application should not 
notice. have been refused. 


Appeal against a cancellation notice. Issue of the | Reasons for believing the 
cancellation | registration should not 
notice. have been cancelled. 


Refusal to register for payment under Cancellation | Reasons for believing the 

deduction under section 66(7) of the Act of person should have been 

(registration following cancellation of registration registered for payment 

registration for gross payment). for gross under deduction. 
payment 


(6) An appeal under paragraph (5) is to the General Commissioners or, if the person so elects in the 
notice, to the Special Commissioners.! 


Commentary—Simon’s Taxes E5.550. 
Amendments—! Para (6) revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 137, 141 with effect from | April 2009. 


Cancellation of registration for gross payment 


26 For the purpose of section 66(2) of the Act (cancellation of registration for gross payment) 
the prescribed period is 90 days from the date of the notice given under sub-section (5) of that 
section. 


Commentary—Simon's Taxes E5.552. 


PART 6 
CONDITIONS TO BE SATISFIED FOR GROSS PAYMENT 


BUSINESS TEST 


Evidence prescribed to satisfy the business test 


27— (1) The evidence required to satisfy an officer of Revenue and Customs for the purposes of 
section 64 of the Act (requirements for registration for gross payment) that the applicant or 
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company is carrying on a business in the United Kingdom which satisfies the conditions 
mentioned in paragraph 2(a) and (b) of Schedule 11 to the Act is prescribed in paragraph (2). 
(2) The evidence is— 

(a) the business address; 

(b) invoices, contracts or purchase orders for construction work carried out by the applicant; 

(c) details of payments for construction work; 

(d) the books and accounts of the business; 

(e) details of the business bank account, including bank statements. Turnover test 


Commentary—Simon's Taxes E5.551. 


Minimum turnover 


28— (1) The minimum turnover for the purposes of paragraph 3(1) of Schedule 11 to the Act is 
£30,000. 


(2) The amount specified for the purposes of paragraph 7 of Schedule 11 to the Act is £200,000. 


(3) The amount specified for the purposes of paragraph 11 of Schedule 11 to the Act is 
£200,000. 


Commentary—Simon’'s Taxes E5.551. 


Evidence prescribed to satisfy the turnover test 


29— (1) The evidence prescribed for the purposes of paragraphs 3(1), 7(1)-and 11(1) of 
Schedule 11 to the Act is— 
(a) evidence of turnover of the business mentioned in paragraph 3(1), 7(1) or 11(1) of 
Schedule 11 to the Act, as appropriate, during the qualifying period; 
(b) evidence of relevant payments which may include bank statements and paid cheques; 
(c) evidence that— 
(i) the aggregate amount of relevant payments received in the qualifying period equalled 
or exceeded the relevant turnover threshold; or 
(li) for the purposes of section 66 of the Act (cancellation of registration for gross 
payment — continuing compliance), the aggregate amount of relevant payments received in 
the qualifying period equalled or exceeded the relevant turnover threshold or the average 
amount of relevant payments received in the qualifying period and the previous two years 
equalled or exceeded the relevant turnover threshold; 


(d) documentary evidence of operations carried out by the business during the qualifying 
period which demonstrate that the operations amounted to construction operations. 


(2) In the case of a new business carried on by a firm or company where there is no evidence as 
prescribed in sub-paragraphs (a), (c) or (d) of paragraph 1, the evidence prescribed for the 
purposes of paragraphs 7(1) and 11(1) of Schedule 11 to the Act is— 


(a) evidence of relevant payments which may include bank statements and paid cheques; 
(b) in the case of a firm, evidence of turnover of partners during the qualifying period; 
(c) in the case of a company, evidence of turnover of relevant persons during the qualifying 
period; 
(d) evidence of construction contracts entered into by the firm or company including 
payment schedules where the aggregate value of these contracts exceeds £200,000 and 
payments of at least £30,000 have been made; 
(e) if the business mentioned in paragraph 11(1) of Schedule 11 was acquired from another 
person, firm or company (“the transferor”), the evidence specified in paragraph (3). This is 
subject to paragraph (4). 

(3) The evidence specified is— 


(a) evidence of turnover of the transferor in relation to carrying on the business during the 
qualifying period; 
(b) evidence that— 

(i) the aggregate amount of relevant payments received by the transferor in relation to 
carrying on the business in the qualifying period equalled or exceeded the relevant turnover 
threshold; or 
(ii) for the purposes of section 66(1)(a) of the Act (cancellation of registration for gross 
payment — continuing compliance), the aggregate amount of relevant payments received by 
the transferor in the qualifying period in relation to carrying on the business equalled or 
exceeded the relevant turnover threshold or the average amount of relevant payments in 
relation to the business received in the qualifying period and the previous two years 
equalled or exceeded the relevant turnover threshold; 


(c) invoices for operations carried out by the transferor during the qualifying period which 
demonstrate that the business operations amounted to construction operations; 

(d) evidence that the transferor would have satisfied the compliance test in paragraphs 4, 8 or 
12 of Schedule 11 to the Act at the date of the transfer. 


(4) The evidence prescribed in paragraph (2) may only be given in relation to one © application for 
registration for gross payment. 9 


— 
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(5) For the purposes of this regulation and regulation 31— “relevant payment” has the meaning 
given in paragraph 3(2) of Schedule 11 to the Act; “relevant turnover threshold” means— 


(a) for the purposes of paragraph 3(1) of Schedule 11 of the Act, in relation to individuals, 
the minimum turnover specified in regulation 28(1); 

(b) - oe purposes of paragraph 7(1) of Schedule 11 of the Act, in relation to firms, the 
smaller of— 


(i) the sum specified in paragraph 7(2) of Schedule 11 of the Act, and 
(ii) the amount specified in regulation 28(2); 


(c) for the purposes of paragraph 11(1) of Schedule 11 of the Act, in relation to companies, 
the minimum turnover for the purposes of that sub-paragraph. 


Commentary—Simon’s Taxes E5.551. 


Number of partners or relevant persons 


30 For the purposes of paragraphs 7(2)(a) and 11(2)(a) of Schedule 11 to the Act if the number 
of partners or relevant persons as the case may be has fluctuated over the qualifying period, the 
number of partners or relevant persons is the maximum number of partners or relevant persons 
at any one time in the qualifying period. 


Commentary—Simon's Taxes E5.551. 


Turnover test treated as satisfied in prescribed circumstances 


31 A person, firm or company which does not satisfy the condition in paragraphs 3(1), 7(1) or 
11(1) of Schedule 11 to the Act, as appropriate, is treated as satisfying that condition if an 
officer of Revenue and Customs is satisfied that 


(a) the business of the person, firm or company does not mainly consist of construction 
operations, 

(6) in the year prior to making the application the total turnover of the business exceeded the 
relevant turnover threshold, and 

(c) in the year following making the application the person, firm or company is likely to 
receive relevant payments in relation to construction operations which are incidental to the 
main business of the person, firm or company. 


Commentary—Simon's Taxes E5.551. 
COMPLIANCE TEST 


Exceptions from compliance obligations 


32— (1) The obligations and requests prescribed for the purposes of paragraphs 4(3), 8(2) and 
12(2) of Schedule 11 to the Act are given in column | of Table 3. 

(2) The circumstances prescribed in which the applicant or company is to be treated as satisfying 
the conditions in paragraphs 4(1), 8(1) or 12(1) of Schedule 11 to the Act as regards each of the 
prescribed obligations are given in column 2 of Table 3. 


1. Prescribed obligations 


Obligation to submit monthly 
contractor return within the 
required period. 


TABLE 3 


2. Prescribed circumstances 


(1) Return is submitted not later than 28 days after 
the due date, and 

(2) the applicant or company— 

(a) has not otherwise failed to comply with this 
obligation within the previous 12 months, or (b) has 
failed to comply with this obligation on not more 
than two occasions within the previous 12 months. 


(1) Payment is made not later than 14 days after the 
due date, and 

(2) the applicant or company— 

(a) has not otherwise failed to comply with this 
obligation within the previous 12 months, or () has 
failed to comply with this obligation on not more 
than two occasions within the previous 12 months. 


Obligation to pay— 
(a) the amount liable to be 
deducted under section 61 of the 
Act from payments made during 
that tax period, or 

(b) tax liable to be deducted 
under the PAYE Regulations. 


Obligation to pay income tax. 


(1) Payment is made not later than 28 days after the 
due date, and 

(2) the applicant has not otherwise failed to comply 
with this obligation within the previous 12 months. 
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2. Prescribed circumstances 


Return is submitted after the due date. 


1. Prescribed obligations 


Obligation to submit a return 
under regulation 73, 74 and 85 of 
the PAYE Regulations (annual 
returns) within the required 
period. 


(1) Payment is made not later than 28 days after the 
due date, and 

(2) any shortfall in that payment has incurred an 
interest charge but no penalty. 


Obligation to pay corporation tax 
for which the applicant or 
company is liable. 


Obligation to submit a 
self-assessment return within the 
required period. 


Return is submitted after the due date. 


Obligations and requests referred 
to in paragraphs 4(1), 8(1) and 
12(1) of Schedule 11 to the Act. 


The failure to comply occurred before the appointed 
day and was within section 562(10), 564(4) or 565(4) 
of ICTA (conditions to be satisfied: minor and 

technical failures). 


[Obligation to make a payment 
under the Tax Acts or Taxes 
Management Act 1970. 


Late, or non-payment of an amount under £100.]' 


Commentary—Simon’s Taxes E5.551. 
Amendments—! Entry in Table 3 inserted by the Income Tax (Construction Industry Scheme) (Amendment No 2) 
Regulations, SI 2008/1282 reg 2 with effect from 3 June 2008. 


Absence abroad ~ evidence of living outside the United Kingdom 


33— (1) The evidence required to satisfy the Commissioners for Her Majesty's Revenue and 
Customs for the purposes of paragraph 4(5)(a) of Schedule 11 to the Act that the applicant was 
not subject to any one or more of the obligations mentioned in paragraph 4(1) of that Schedule 
because he has been outside the United Kingdom for the whole or part of the qualifying period 
is prescribed in paragraphs (2) and (3). 

(2) Subject to paragraph (3), if the applicant claims to have been employed or self-employed 
outside the United Kingdom during any part of the qualifying period, the evidence is any 
document from the Revenue Department or equivalent department of the country in which he 
claims to have been living which confirms his presence throughout that part of the qualifying 
period. 


(3) If the applicant claims— 


(a) not to have been employed or self-employed while outside the United Kingdom during 
any part of the qualifying period, or 

(b) to have been employed or self-employed outside the United Kingdom during any part of 
the qualifying period but not to have been liable to tax in the country in which he claims to 
have been living during that part of the qualifying period, 


the evidence is any document from the Social Security Department or equivalent department, or 
from the immigration authorities, or from any other Government department of the country. in 
which he claims to have been living which confirms his presence throughout that part of the 
qualifying period. 


Commentary—Simon’'s Taxes E5.551. 


Absence abroad — evidence of compliance with tax obligations 


34— (1) The evidence required to satisfy the Commissioners for Her Majesty’s Revenue and 
Customs for the purposes of paragraph 4(5)(b) of Schedule 11 to the Act that the applicant has 
complied with any obligations imposed under the tax laws of any country in which he was living 
during any part of the qualifying period which are comparable to the obligations mentioned in 
paragraph 4(1) of that Schedule is prescribed in paragraph (2). 


(2) The evidence is such notice or documents issued by the Revenue Department or brattatent 
department of the country in which the applicant claims to have ise living as confirms that the 
obligations have been complied with. 1 TYAS 


Commentary—Simon’'s Taxes E5.551. 


Evidence of unemployment 


35— (1) The evidence required to satisfy the Commissioners for Her Majesty’s Revenue and 
Customs for the purposes of paragraph 4(5)(a) of Schedule 11 to the Act that the applicant was 
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not subject to any one or more of the obligations mentioned in paragraph 4(1) of that Schedule 
because he was unemployed is prescribed in paragraphs (2) and (3). 

(2) If the applicant claims to have been living within the United Kingdom during any period, the 
evidence is— 


(a) a statement from the benefit officer certifying the period during which the applicant was 
registered as unemployed, or 

(b) during any period during which the applicant was not registered as unemployed, such 
other evidence as satisfied the Commissioners for Her Majesty’s Revenue and Customs that he 
was unemployed during that period. 


(3) If the applicant claims to have been living outside the United Kingdom during any period, 
the evidence is any document from the Social Security Department or equivalent department, or 
from the immigration authorities, or from any other Government Department of the country in 
which he claims to have been living, which confirms his presence there throughout that period. 


(4) In paragraph (2), “benefit officer” means appropriate officer of the Department for Work 
and Pensions or, in Northern Ireland, the appropriate officer of the Department of Health and 
Social Services for Northern Ireland. 


Commentary—Simon’s Taxes E5.551. 


Evidence of full-time education 

36— (1) The evidence required to satisfy the Commissioners for Her Majesty’s Revenue and 
Customs for the purposes of paragraph 4(5)(a) of Schedule 11 to the Act that the applicant was 
not subject to any one or more of the obligations mentioned in paragraph 4(1) of that Schedule 
because he was undergoing full-time education is prescribed in paragraphs (2) and (3). 

(2) If the applicant claims to have been living within the United Kingdom, the evidence is a 
statement from the educational institution which the applicant attended, certifying the periods 
during which the applicant was undergoing full-time education at that institution. 

(3) If the applicant claims to have been living outside the United Kingdom during any period, 
the evidence is a statement from the educational institution which the applicant attended, in the 


country in which the applicant claims to have been living, certifying the periods during which the 


applicant was undergoing full-time education at that institution. 
Commentary—Simon’'s Taxes E5.551. 


Interpretation 
37 In this Part— 
“applicant” shall be construed in accordance with section 63 of and Schedule 11 to the Act; 
“qualifying period” has the meaning given in paragraph 14 of Schedule 11 to the Act. 


PART 7 
ELECTRONIC COMMUNICATIONS 


Interpretation 

38 In this Part— 

“official computer system” means a computer system maintained by or on behalf of the 
Commissioners for Her Majesty’s Revenue and Customs or an officer of Revenue and 
Customs; 

“specified payment” means the amount due under regulation 7 (payment, due date for payment 
of amounts deducted and receipts) in respect of contract payments made in the tax year to 
which the e-payment notice issued under regulation 199 of the PAYE Regulations relates 
(large employers required to make specified payments electronically). 


Commentary—Simon’s Taxes E5.555. 


Whether information has been delivered electronically 
39 For the purpose of these Regulations, information is taken to have been delivered to an 
official computer system by an approved method of electronic communications only if it is 
accepted by that official computer system. 


Commentary—Simon’s Taxes E5.555. 


Proof of content of electronic delivery 

40— (1) A document certified by an officer of Revenue and Customs to be a printed-out version 
of any information delivered by an approved method of electronic communications is evidence, 
unless the contrary is proved, that the information— 

a) was delivered by an approved method of electronic communications on that occasion, and 

b) constitutes everything which was delivered on that occasion. 
(2) A document which purports to be a certificate given in accordance with paragraph (1) is 
presumed to be such a certificate unless the contrary is proved. 
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Commentary—Simon's Taxes E5.555. 


Proof of identity of person sending or receiving electronic delivery 
41 The identity of— 


(a) the person sending any information by an approved method of electronic communications 
to Her Majesty’s Revenue and Customs, or 

(b) the person receiving any information delivered by an approved method of electronic 
communications by Her Majesty’s Revenue and Customs, 


is presumed, unless the contrary is proved, to be the person recorded as such on an official 
computer system. 


Commentary—Simon’s Taxes E5.555. 


Information sent electronically on behalf of a person 
42— (1) Any information delivered by an approved method of electronic communications— 


(a) to Her Majesty’s Revenue and Customs, or 
(b) to an official computer system, 


on behalf of a person is taken to have been delivered by that person. 


(2) But this does not apply if the person proves that the information was delivered without the 
person’s knowledge or connivance. 


Commentary—Simon’s Taxes E5.555. 


Proof of delivery of information sent electronically 


43— (1) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, to have resulted in the delivery of information— 


(a) to Her Majesty’s Revenue and Customs, if the delivery of the information has been 
recorded on an official computer system; 
(b) by Her Majesty’s Revenue and Customs, if the despatch of the information has been 
recorded on an official computer system. 


(2) The use of a method of electronic communications is presumed, unless the contrary is 
proved, not to have resulted in the delivery of information— 


(a) to Her Majesty’s Revenue and Customs, if the delivery of the information has not been 
recorded on an official computer system; 
(b) by Her Majesty’s Revenue and Customs, if despatch of the information has not been 
recorded on an official computer system. 


(3) The time of receipt or despatch of any information delivered by a method of electronic 
communications is presumed, unless the contrary is proved, to be the time recorded on an 
official computer system. 


Commentary—Simon's Taxes E5.555. 


Proof of payment sent electronically 


44— (1) The use of a method of electronic communications is presumed, unless the contrary is 
proved, to have resulted in the making of a payment— 


(a) to Her Majesty’s Revenue and Customs, if the making of the payment has been recorded 
on an official computer system; 

(b) by Her Majesty’s Revenue and Customs, if despatch of the payment has been recorded on 
an official computer system. 


(2) The use of a method of electronic communications is presumed, unless the contrary is 
proved, not to have resulted in the making of a payment— 
(a) to Her Majesty’s Revenue and Customs, if the making of the payment has not been 
recorded on an official computer system; 
(b) by Her Majesty’s Revenue and Customs, if despatch of the payment has not. been 
recorded on an official computer system. 


(3) The time of receipt or despatch of any payment sent by a method of electronic communica- 
tions is presumed, unless the contrary is proved, to be the time recorded on an official computer 
system. 


Commentary—Simon's Taxes E5.556. | V 21953 A8AQ/4) 4929 LO, SIVOREIOED, MONSON 5 0 a eee 


Mandatory electronic payment 


45— (1) If an e-payment notice has been issued to a contractor in respect, of a tax year under 
regulation 199 of the PAYE Regulations, he must pay the specified payment using an approved 
method of electronic communications. 


(2) Paragraph (1) applies regardless of whether a payment of tax is due under regulation 68 of 
the PAYE Regulations (payment and recovery of tax by employer). 
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(3) If the Commissioners for Her Majesty’s Revenue and Customs have given directions under 
regulation 199(3) of the PAYE Regulations in relation to a contractor, the specified payment 
must be made in accordance with those directions. 


Commentary—Simon's Taxes E5.556. 


Contractor in default if specified payment not received by applicable due date 
46— (1) This regulation applies if a contractor is required to make a specified payment by an 
approved method of electronic communications in accordance with regulation 45. 
(2) The contractor is in default if the specified payment is not received in full by Her Majesty’s 
Revenue and Customs (whether by an approved method of electronic communications or 
otherwise) on or before the date by which that payment is required in accordance with 
regulation 7 (“the applicable date”). 
(3) But the contractor is not in default if— 
(a) the contractor had a reasonable excuse for failing to make the specified payment in a 
manner which secures that it is received in full by Her Majesty’s Revenue and Customs on or 
before the applicable due date, and 
(b) the specified payment is received in full by Her Majesty’s Revenue and Customs without 
unreasonable delay after the excuse ceased. 
(4) Inability to pay is not a reasonable excuse for the purposes of sub-paragraph (3)(a). 
(5) A payment is not treated as received in full by Her Majesty’s Revenue and Customs on or 
before the date by which that payment is required in accordance with regulation 7 unless it is 
made in a manner which secures (in a case where the payment is made otherwise than in cash) 
that, on or before that date, all transactions can be completed which need to be completed before 
the whole amount of the payment becomes available to the Commissioners for Her Majesty’s 
Revenue and Customs.: 


Commentary—Simon’s Taxes E5.556. 


Default notice and appeal 
.47— (1) An officer of Revenue and Customs must issue a default notice to any person who 
appears to be in default under regulation 46 in respect of a specified payment. 
(2) A person may appeal against a default notice by giving notice to an officer of Revenue and 
Customs within 30 days of the issue of the default notice. 
(3) The ground of appeal is that the person is not in default. 
(4) If the appeal is successful the default notice must be withdrawn. 
(5) Regulation 59 (appeals: supplementary provisions) applies to appeals under this paragraph. 


Commentary—Simon’s Taxes E5.556. 


Default surcharge 
48— (1) A contractor in default in respect of any specified payment to whom— 


(a) a default notice under regulation 47, and 
(b) a surcharge notice under regulation 49, have been issued, is liable to a surcharge. 
(2) The surcharge is the sum of the surcharges, calculated in accordance with paragraph (3), in 
respect of each default relating to the tax year in which were made the contract payments to 
which the specified payment referred to in paragraph (1) relates. 
(3) The surcharge in respect of each default is the specified percentage of (A-B). 
(4) In paragraph (3)— 
(a) A is the total amount the contractor was liable to deduct under section 61 of the Act on 
account of tax from contract payments made in the tax year in which the contract payments 
to which the specified payment relates were made; 
(b) B is the total of the amounts deducted from A under— 
(i) regulations 4, 5 and 6 of the Statutory Maternity Pay (Compensation of Employers) 
and Miscellaneous Amendment Regulations 1994, 
(ii) regulations 3 and 5 of the Statutory Paternity Pay and Statutory Adoption Pay 
(Administration) Regulations 2002, and 
(iii) regulation 56 (application by the Commissioners for Her Majesty’s Revenue and 
Customs of sums deducted under section 61); 
(c) the specified percentage is determined by reference to the number of the default during a 
surcharge period in accordance with Table 4. 


TABLE 4 
SPECIFIED PERCENTAGE FOR EACH DEFAULT IN A SURCHARGE PERIOD 


1 Default number (within a surcharge period) 2 Specified percentage 
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1 Default number (within a surcharge period) 
5th 0.17% 
6th 0.33% 
10th 0.58% 
11th | 0.58% 
12th 0.83% 


(5) A surcharge period is a period which— : 
(a) begins on the day following the date by which payment is required in accordance with 
paragraph 7 for the first specified payment in respect of which the contractor is in default, and 
(b) ends at the end of a tax year in relation to which the contractor has not been in default in 
respect of any specified payment. 


(6) A surcharge payable under this paragraph is payable 30 days after the issue of the surcharge 
notice. 
(7) Section 102 of TMA (mitigation of penalties) applies to a surcharge payable under this 
paragraph as if it were a penalty. 
[(8) Section 108 of the Finance Act 2009 (suspension of penalties during currency of agreement 
for deferred payment) applies to a surcharge payable under this regulation with the following 
modifications— 

(a) in the Table in subsection (5), insert at the end— 


“Specified payments within the meaning | Surcharge under regulation 48 of the 
of regulation 38 of the Income Tax Income Tax (Construction Industry 


(Construction Industry Scheme) Scheme) Regulations 2005”, and 
Regulations 2005 


(b) omit subsections (7), (8), (9) and (11).]! 


Commentary—Simon’'s Taxes E5.556. 


Amendments—! Para (8) inserted by. the Income Tax (Construction Industry Scheme) (Amendment) Regulations, 
SI 2009/2030 reg 2 with effect in relation to deferred payment agreements made on or after 13 August 2009. 


Surcharge notice and appeal 


49— (1) An officer of Revenue and Customs must issue a surcharge notice to a contractor who 
has been in default on three or more occasions during a surcharge period and consequently will 
be liable to a surcharge under regulation 48. 


(2) The surcharge notice must show the total surcharge liability for the tax year, 


(3) The surcharge notice must be issued within 6 years of— 
(a) the end of the tax year, or losnellsoeuM 
(b) if earlier, the date on which the contractor delivered a return in accordance with 
regulation 73 of the PAYE Regulations (annual return of relevant payments liable to 
deduction of tax (Forms P35 and P14)). ) Onsieg 


(4) A contractor may appeal against a surcharge notice by giving notice to an officer of Revenue 
and Customs within 30 days of the issue of the surcharge notice. aera oe 
(5) The grounds of appeal are— 

(a) that the numbers of defaults stated in the notice is incorrect, or 

(6) that the amount of the surcharge is incorrect. CMERiL ee 


(6) But paragraph (5)(a) does not apply in respect of a disputed default which has already been 
the subject of an appeal under regulation 47, following which the default notice was not 
withdrawn. : ta! 


Commentary—Simon’s Taxes E5.556. 


ee 
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PART 8 
SUPPLEMENTARY PROVISIONS 


Delegation of Commissioners for Her Majesty's Revenue and Customs’ functions 


50— (1) The following may be done by an officer of Revenue and Customs on behalf of the 
Commissioners for Her Majesty’s Revenue and Customs— 
(a) the registration of persons under section 63 of the Act (registration for gross payment or 
payment under deduction); 
(b) the giving of directions under section 64(5) of the Act (power to make directions as to 
application of conditions to be satisfied by individuals applying for registration for gross 
payment); 
(c) the cancellation under section 66 of the Act of a person’s registration for gross payment. 
(2) This regulation is without prejudice to any other power of the Commissioners for Her 
Majesty’s Revenue and Customs to delegate their functions 


Inspection of records of contractors and sub-contractors 
51— (1) Whenever required to do so by a person nominated by the Commissioners for Her 
/Majesty’s Revenue and Customs, a contractor must produce to that person all contractor 
records, or such contractor records as may be specified by that person, for inspection at the 
prescribed place and at such time as that person may reasonably require. 
(2) “Contractor records” means all documents and records relating to— 
(a) the calculation and payment of sums paid by the contractor to sub-contractors (or their 
nominees) under contracts relating to construction operations, and 
(b) the deductions made from such sums required under section 61 of the Act, in the tax years 
or tax periods specified by the nominated person. 
(3) Whenever required to do so by a person nominated by the Commissioners for Her Majesty’s 
Revenue and Customs, a person who is or has within the preceding three tax years been a sub- 
contractor must produce to that person all sub-contractor records, or such sub-contractor 
records as may be specified by that person, for inspection at the prescribed place and at such 
time as that person may reasonably require. 
(4) “Sub-contractor records” means all documents and records relating to— 
(a) the calculation or payment of sums paid to the sub-contractor pursuant to any contract 
relating to construction operations under which he is or was a sub-contractor within the 
previous three years, and 
(b) the direct cost of materials relating to any such contract. 
(5) “The prescribed place” means such place in the United Kingdom as the contractor or sub- 
contractor and the nominated person may agree upon, or in the absence of agreement— 
(a) the place in the United Kingdom at which the contractor records or sub-contractor 
records are normally kept, or 
(b) if there is no such place, the contractor’s or sub-contractor’s principal place of business in 
the United Kingdom. 
(6) The nominated person may— 
(a) take copies of, or make extracts from, any document produced for inspection in accord- 
ance with paragraph (1) or (3); 
(b) remove any document so produced if it appears to the nominated person to be necessary 
to do so, at a reasonable time and for a reasonable period. 
(7) If any document is removed in accordance with paragraph (6)(b), the nominated person must 
provide— 
(a) a receipt for the document, and 
(b) a copy of the document, free of charge, to the person by whom it was produced or caused 
to be produced, within seven days of that person requesting a copy, if the document is 
reasonably required for the proper conduct of a business. 
(8) If a lien is claimed on a document produced in accordance with paragraph (1) or (3), the 
removal of the document under paragraph (6)(b) is not to be regarded as breaking the lien. 
(9) If records are maintained by computer, the person required to make them available for 
inspection must provide the nominated person with all facilities necessary for obtaining 
information from them. 
(10) For the purposes of this regulation, a contractor and a sub-contractor must keep, for not 
less than three years after the end of the tax year to which they relate, all contractor records or 
sub- contractor records as the case may be which are not required to be sent to the Commission- 
ers for Her Majesty’s Revenue and Customs by other provisions of these Regulations. 


Commentary—Simon’s Taxes E5.561. 


Inspection of records of sub-contractors — additional provisions 
52— (1) Where a sum deducted under section 61 of the Act is treated as paid on account of the 
liabilities mentioned in regulation 56(2) (application by Commissioners for Her Majesty’s 
Revenue and Customs of sums deducted under section 61), the sub-contractor, whose liabilities 
they are, shall— 
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(a) maintain the records specified in paragraph (2), and 

(b) produce to a person nominated by the Commissioners for Her Majesty’s Revenue and 
Customs for inspection those records, or such of them as may be specified by him, at such 
time as he may reasonably require, at the prescribed place. 


(2) The records are all documents and records relating to the calculation of— 


(a) the amounts which the sub-contractor would have been liable to pay to the Commission- 
ers for Her Majesty’s Revenue and Customs in the preceding three tax years, under the 
provisions mentioned in regulation 56(2), but for the withholding by a contractor of sums due 
to him; and 

(b) the amounts deducted by a contractor under section 61 of the Act which the sub- 
contractor claims to be entitled to set off against those liabilities. 


(3) “The prescribed place” means such place in the United Kingdom as the sub-contractor and 
the nominated person may agree upon, or in the absence of agreement— 


(a) the place in the United Kingdom at which the documents and records mentioned in 
paragraph (2) are normally kept, or 
(b) if there is no such place, the sub-contractor’s principal place of business in the United 
Kingdom. 
(4) The nominated person may— 
(a) take copies of, or make extracts from, any document produced for inspection in accord- 
ance with paragraph (1)(4); 
(b) remove any document so produced if it appears to the nominated person to be necessary 
to do so, at a reasonable time and for a reasonable period. 
(5) If a lien is claimed on a document produced in accordance with paragraph (1)(b), the 
removal of the document under paragraph (4)(4) is not to be regarded as breaking the lien. 
(6) If records are maintained by computer, the person required to make them available for 
inspection must provide the nominated person with all facilities necessary for obtaining 
information from them. 


Commentary—Simon’'s Taxes E5.561A. 


Information as to change of control of close company 

53— (1) This regulation applies to a company which— 

(a) is a close company, 

(b) is a private company limited by shares, and 

(c) is registered for gross payment or is applying to be so registered. 
(2) Where there is a change in the control of the company by reason of an issue or transfer of 
shares in the company to a person who was not a shareholder in the company immediately 
before the issue or transfer, the company shall, within 30 days of the issue or of receiving 
information as to the transfer, give notice to the Commissioners for Her Majesty’s Revenue and 
Customs of the name and address of the person to whom the shares were issued or transferred. 


(3) In this regulation “control” has the same meaning as in section 840 of ICTA. 
Commentary—Simon's Taxes E5.562. 


Death of contractor 


54 If a contractor dies, anything which he would have been liable to do under these Regulations 
must be done by his personal representatives. 


Commentary—Simon’s Taxes E5.562. 


Service by post 


55 Any notice which is authorised or required to be given, served or issued under these 
Regulations may be sent by post. 


Commentary—Simon's Taxes E5.562. 


Application by the Commissioners for Her Majesty's Revenue and Customs of sums deducted 
under section 61 


56— (1) This regulation applies to sums deducted from contract payment made to a sub- 
contractor which is a company (“the qualifying sub-contractor”). 


(2) So much of any sum deducted under section 61 of the Act by a contractor in a tax year and 
paid to the Commissioners for Her Majesty’s Revenue and Gustims as is  ictnte be 
applied— 


(a) first, in discharge of any liability of the qualifying sub-contractor to ove om primary 
Class | contributions in respect of earnings paid to its employees in that year; 

(b) second, in discharge of any liability of the qualifying sub-contractor for eedary Class 1 
contributions in respect of earnings paid to its employees in that year; — w 

(c) third, in discharge of any liability of the qualifying stib-basttraator to account for tax 
deducted from the emoluments of its employees in accordance with cai made under 
section 684 of ITEPA (pay as you earn) in respect of that year; nt 
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(d) fourth, in discharge of any liability of the qualifying sub-contractor to account for 
deductions made by it in that year from the emoluments of its employees in accordance with 
regulations made under section 22(5) of the Teaching and Higher Education Act 1998, 
section 73B of the Education (Scotland) Act 1980, or Article 3(5) of the Education (Student 
Support) (Northern Ireland) Order 1998; 

(e) fifth, in discharge of any liability of the qualifying sub-contractor to refund to the 
Commissioners for Her Majesty’s Revenue and Customs any funding payment made by them 
in respect of statutory sick pay, statutory maternity pay, statutory paternity pay or statutory 
adoption pay under the relevant recovery provision; and 

(f) last, in discharge of any liability of the qualifying sub-contractor to account for sums 
deducted by it (in its capacity as a contractor) under section 61 of the Act from payments 
made to other sub-contractors. 


(3) So much of any sum deducted under section 61 of the Act as is not required to discharge the 
sub-contractor’s liabilities specified in paragraph (2) shall be repaid to the qualifying sub- 
contractor. 

This is subject to the qualifications in paragraphs (5) and (6). 

(4) Regulation 83 of the PAYE Regulations (interest on tax overpaid) shall apply to any sum 
repaid under paragraph (3) and any such sum shall be treated as tax repaid for the purposes of 
that regulation. 


(5) The Commissioners for Her Majesty’s Revenue and Customs shall not repay any sum 
deducted under section 61 of the Act to the qualifying sub-contractor until— 
(a) the tax year in which the deduction was made, has ended; and 
(b) the qualifying sub-contractor has delivered the return required by regulation 73 of the 
PAYE Regulations (annual return of relevant payments liable to deduction of tax). 


(6) If it appears to an officer of Revenue and Customs that there is an outstanding liability of 
the qualifying sub-contractor in respect of corporation tax due for an accounting period ending 
before the relevant payment is made under section 61 of the Act, the amount required to 
discharge that liability shall be retained by the Commissioners for Her Majesty’s Revenue and 
Customs and applied in discharge of that liability. 


(7) In paragraph (2)(e), “the relevant recovery provision” means— 
(a) in respect of statutory paternity pay and statutory adoption pay, regulations 4, 5, 6 and 8 
of either the Statutory Paternity Pay and Statutory Adoption Pay (Administration) Regula- 
tions 2002 or the Statutory Paternity Pay and Statutory Adoption Pay (Administration) 
Regulations (Northern Ireland) 2002; 
(b) in respect of statutory maternity pay, regulations 5, 6, 6A and 7A of the Statutory 
Maternity (Compensation of Employers) and Miscellaneous Amendment Regulations 1994 or 
the Statutory Maternity (Compensation of Employers) and Miscellaneous Amendment 
Regulations (Northern Ireland) 1994. 


Commentary—Simon’'s Taxes E5.563. 


Certificate that sum due 


57— (1) A certificate of an officer of Revenue and Customs that, to the best of his knowledge 
and belief, any amount shown in a certificate under the regulations listed in paragraph (2) has 
not been paid by a contractor, is sufficient evidence that the amount mentioned in the certificate 
is unpaid and due to the Crown. 


(2) The regulations are— 
regulation 10(6) (return and certificate if amount may be unpaid) 
regulation 11(8) (notice and certificate if amount may be unpaid) 
regulation 12(2) (certificate after inspection of records). 


[(2A) An officer of Revenue and Customs may prepare a certificate showing the whole or part of 
a combined amount which includes deductions under section 61 of the Act without specifying 
the components of the combined amount. 


Paragraph (1) shall apply with any necessary modifications to the certificate.]' 


(3) A certificate of an officer of Revenue and Customs that, to the best of his knowledge and 
belief, any amount of interest payable under ...! regulation 14 (interest on amounts overdue) has 
not been paid by a contractor, is sufficient evidence that the amount mentioned in the certificate 
is unpaid and due to the Crown. 

(3A) An officer of Revenue and Customs may prepare a certificate showing the total amount of 
interest payable in respect of the whole or any component of the combined amount without 
specifying which component of the combined amount the interest relates to. 


Paragraph (3) shall apply with any necessary modifications to the certificate.]} 
(4) The production of— 


(a) the return made by the contractor under regulation 10(4), and 
(b) the certificate of an officer of Revenue and Customs under regulation 10(6), 
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is sufficient evidence that the amount shown in the certificate is the amount of tax which the 
contractor is liable to pay to the Commissioners for Her Majesty’s Revenue and Customs in 
respect of the tax period in question. 

(5) A document which purports to be a certificate under [this regulation]' is treated as such a 
certificate until the contrary is proved. 

Commentary—Simon's Taxes E5.564. 


Amendments—! Paras (2A), (3A) inserted, word in para (3) revoked, and words in para (5) substituted, by the Income Tax 
(Construction Industry Scheme) (Amendment) Regulations, SI 2008/740 regs 2, 8 with effect from 6 April 2008. 


Payment by cheque 
58— (1) For the purposes of the following provisions, if— 
(a) any payment to the Commissioners for Her Majesty’s Revenue and Customs is made by 
cheque, and 
(b) the cheque is paid on its first presentation to the banker on whom it is drawn, 
the payment shall be treated as made on the day which the cheque was received by the 
Commissioners for Her Majesty’s Revenue and Customs. 
(2) The provisions are— 
regulation 7 payment, due date for payment of amounts deducted and receipts for payment of 
tax 
regulation 9 recovery from sub-contractor of tax not deducted by contractor 
regulation 11 notice and certificate if tax may be unpaid 
regulation 14 interest on amounts overdue 


Commentary—Simon’s Taxes E5.565. 


Appeals: supplementary provisions 
59— [(1) Section 31A(5) and (6) of TMA applies to appeals under regulation 47 (default notice 
and appeal) as it applies to an appeal under section 31 of that Act.]! 
(2) In an appeal under regulation 47 or regulation 49(4) (surcharge notice and appeal), the relevant 
place for the purposes of paragraph 3(1)(a) of Schedule 3 to TMA (rules for assigning proceedings 
to General Commissioners) is the place which at the time of the notice of appeal is— 
(a) the contractor's place of business in the United Kingdom, or 
(b) if there is no such place, the contractor's place of residence in the United Kingdom. 
(3) In paragraph (2)— 
“place of business” means— 
(a) the place where the trade, profession, vocation or business with which the proceedings are 
concerned is carried out, or 
(b) if more than one such place, the head office or place where it is mainly carried out; and 
“place of residence” means the contractor's usual place of residence or, if that is unknown, the 
contractor's last known place of residence.' 


Amendments—! Para (1) substituted and paras (2), (3) revoked, by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 137, 142 with effect from 1 April 2009. Para (1) previously read as 
follows— 


“(1) The following provisions of TMA apply to appeals under regulation 47 (default notice and appeal), as they apply 
to an appeal under section 31 of TMA— 


(a) section 31A(5) and (6) (notice of appeal); 
(b) section 31B (appeals to General Commissioners); 
(c) section 31D (election to bring appeal before Special Commissioners).”. 


Transitional provisions, savings and revocation 
60— (1) Schedule | (transitional provisions and savings) has effect. 


(2) The Regulations listed in column 1 of Schedule 2 are revoked to the extent specified in 
column 3 of that Schedule. 9 


(3) Paragraph (2) is subject to Schedule 1. 


SCHEDULE 1 
TRANSITIONAL PROVISIONS AND SAKA NGS PART 1 
Regulation 60 : 8 : 


GENERAL PROVISIONS 


peat MOLT Ww 


Continuity of the law 


1 The revocation of provisions and their making in a rewritten form in these Regulations does 
not affect the continuity of the law. 1o noltaahena suT (ib) 


2 Paragraph | does not apply to any change in the law made by these ‘araplati nan iste 
3 Anything which— s to stsoiltttse sds (3 
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(a) has been done, or has effect as if done, under or for the purposes of a provision of the 
revoked Regulations, and 
(b) is in force or effective immediately before the commencement of these Regulations, has 
effect after that commencement as if done under or for the purposes of the corresponding 
provision of these Regulations. 
4 Any reference (express or implied) in these Regulations or any document made under these 
Regulations to— 
(a) a provision of these Regulations, or 
(b) things done or falling to be done under or for the purposes of a provision of these 
Regulations, is to be read as including, in relation to times, circumstances or purposes in 
relation to which any corresponding provision of the revoked Regulations had effect, a 
reference to the provision of the revoked Regulations or to things done or falling to be done 
under or for the purposes of the provision of the revoked Regulations. 
5 Any reference (express or implied) in these Regulations to— 
(a) a provision of the Act, or 
(5) things done or falling to be done under or for the purposes of a provision of the Act, is to 
. be read as including, in relation to times, circumstances or purposes in relation to which any 
corresponding provision repealed by the Act had effect, a reference to the repealed provision 
or to things done or falling to be done under or for the purposes of the repealed provision. 
6 Any reference (express or implied) in these Regulations to contractors, sub-contractors, 
construction operations or similar concepts created by the Act is to be read as including, in 
relation to times, circumstances or purposes in relation’ to:which any corresponding concept 
which has been superseded by the Act had effect, a reference to the superseded concept. 
7 Paragraphs 4, 5 and 6 apply only in so far as the context permits. 
8 Paragraph 6 is without prejudice to the generality of paragraph S. 
9 These Regulations have effect in relation to sums liable, under the Income Tax (Sub- 
contractors in the Construction Industry) Regulations 1993, to be deducted or accounted for in 
respect of payments made before the appointed day as if the sum had been liable to be deducted 
or accounted for under these Regulations. 
10 Paragraph 9 is without prejudice to the generality of paragraphs | to 8. 


11 Paragraphs | to 10 have effect instead of paragraph (b) of section 17(2) of the Interpretation 
Act 1978. 


General saving for old savings 


12— (1) The revocation by these Regulations of a provision previously revoked subject to 
savings does not affect the continued operation of those savings. 


(2) The revocation by these Regulations of a saving on the previous revocation of a provision 
does not affect the operation of the saving in so far as it is not specifically reproduced in these 
Regulations but remains capable of having effect. 


Interpretation 


13 In this Part of this Schedule, “the revoked Regulations” means the Regulations which are 
revoked by these Regulations. 


PART 2 
SPECIFIC PROVISIONS 


Interest on unpaid amounts: disapplication of regulation 14 for tax years before the tax year 
ending Sth April 1993 


1 Regulation 14 (interest on amounts overdue) does not apply in relation to unpaid amounts in 
respect of a tax year ending on or before Sth April 1992. 


Interest on overpaid tax: disapplication of regulation 15 for tax years before the tax year ending 
5th April 1993 


2 Regulation 15 (interest on overpaid amount) does not apply to tax which was paid by an 
employer in respect of a tax year ending on or before Sth April 1993. 


SCHEDULE 2 
Regulation 60 
REVOCATIONS 


1. Regulations revoked 3. Extent of revocation 
The Income Tax (Sub-contractors in the 1993/743 The whole instrument. 
Construction Industry) Regulations 1993 
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1. Regulations revoked 


3. Extent of revocation 


2. Reference 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 1995 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment No 2) 
Regulations 1995 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 1996 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 1998 


1995/217 The whole instrument. 
1995/448 The whole instrument. 
1996/981 The whole instrument. 
1998/2622 The whole instrument. 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 1999 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment No 2) 
Regulations 1999 


The Income Tax (Sub-contractors in the 


Construction Industry) (Amendment) 
Regulations 2000 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment No 2) 
Regulations 2000 


The Income Tax (Sub-contractors in the 
Construction Industry and Employments) 
(Amendment) Regulations 2000 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 2001 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 2002 


The Income Tax (Sub-contractors in the 
Construction Industry and Employments) 
(Amendment) Regulations 2003 


The Income Tax (Sub-contractors in the 
Construction Industry) (Amendment) 
Regulations 2004 


The whole instrument. 
The maabaenstonnents 
The whole instrument. 
The whole instrument. 


2000/2742 The whole instrument 
to the extent not 
already revoked. 

2001/1531 The whole instrument. 

2002/2225 The whole instrument. 


2003/536 The whole instrument 
to the extent not 


already revoked. 


2004/1075 The whole instrument. 


2005/3311 
Revenue and Customs (Complaints and Misconduct) Regulations 2005 


Made by the Treasury under CRCA 2005 ss 28(1) and (2), and 29(3) 


Made ; 
Laid before Parliament . 
Coming into force 


. 1 December 2005 
. .2 December 2005 
. 28 December 2005 


Citation, commencement and extent 


1— (1) These Regulations may be cited as the Revenue and Customs (Complaints and 
Misconduct) Regulations 2005 and shall come into force on 28th December 2005. ~ 


(2) These Regulations extend to England and. Wales. 


Interpretation 


2 In these Regulations— 


“2002 Act” means the Police Reform Act 2002; 
“Commission” means the Independent Police Complaints cans ie 


3s 


“Commissioners” means the Commissioners for Her Majesty’s Revenue and Srtsins: 
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“Complaints Regulations” means the Police (Complaints and Misconduct) Regulations 2004; 
“conduct matter” has the meaning given by section 12 of the 2002 Act; 

“functions” has the meaning given by section 51(2)(a) of the Commissioners for Revenue and 
Customs Act 2005; 

“Investigatory Powers Order” means the Independent Police Complaints Commission (Inves- 
tigatory Powers) Order 2004; 

“officers” means officers of Revenue and Customs; 

“Staff Conduct Regulations” means the Independent Police Complaints Commission (Staff 
Conduct) Regulations 2004. 


Application of provisions of Part 2 of the 2002. Act with modifications 

3— (1) The provisions specified in paragraphs (2), (3) and (4) shall apply for the purpose of 
conferring functions on the Commission in relation to the Commissioners and officers. 
(2) Sections 9 to 29 of the 2002 Act shall have effect with the modifications made by Schedule 1 
to these Regulations. 
(3) Schedule 2 to the 2002 Act shall have effect with the modifications made by Schedule 2 to 
these Regulations. 
(4) Paragraphs 10 to 24, 27 and 29 of Schedule 3 to the 2002 Act shall have effect with the 
modifications made by Schedule 3 to these Regulations. 
(5) Paragraphs 1 to 9, 25, 26 and 28 of Schedule 3 to the 2002 Act shall have effect with the 
modifications made by Schedule 3 to these Regulations. 
(6) The provisions specified in— 

(a) paragraphs (2), (3) and (4) shall have effect from the date these Regulations come into 

force; 

(b) paragraph (5) shall have effect from Ist April 2006. 
(7) The references in regulations 5, 8 and 9(1) to Part 2 of the 2002 Act are references to Part 2 
of the 2002 Act as modified by Schedules 1, 2 and 3 to these Regulations. 


Application of the Investigatory Powers Order, the Complaints Regulations and the Staff 
Conduct Regulations with modifications 
4— (1) The provisions specified in paragraph (2) shall apply for the purpose of conferring 
functions on the Commission in relation to the Commissioners and officers. 
(2) From the date these Regulations come into force— 
(a) the Investigatory Powers Order shall have effect, 
(b) the Complaints Regulations shall have effect with the modifications made by Part 1 of 
Schedule 4 to these Regulations, and 
(c) the Staff Conduct Regulations shall have effect with the modifications made by Part 2 of 
Schedule 4 to these Regulations. 
(3) The references in regulations 5, 8 and 9(1) to— 
(a) the Complaints Regulations, 
(b) the Staff Conduct Regulations, 
are references to those Regulations as modified by Parts 1 and 2 of Schedule 4 to these 
Regulations. 
[4A— (1) For the purpose of the application of the Complaints Regulations under regulation 4, 
the amendments made to those Regulations by the provisions specified in paragraph (2) shall 
apply. 
(2) The provisions specified are— 
(a) regulation 26 of the Serious Organised Crime and Police Act 2005 (Powers of Arrest) 
(Consequential Amendments) Order 2005, and 
(b) regulation 2 of the Police (Complaints and Misconduct) (Amendment) Regulations 2006. 
(3) This regulation has effect from 27th July 2006.]! 


Amendments—! This regulation inserted by the Revenue and Customs (Complaints and Misconduct) (Amendment) 
Regulations, SI 2006/1748 reg 3 with effect from 27 July 2006. 


Disclosure of information 
5 Where the Commission, or any person acting on its behalf, obtains information in the course 
of performing a function under these Regulations it or he may not disclose it except as permitted 
by Part 2 of the 2002 Act or the Complaints Regulations. 


Use of information 


6 Where the Commission, or any person acting on its behalf, obtains information in the course 
of performing a function under these Regulations it or he may not use it for any purpose other 
than the performance of a function under these Regulations. 
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Payments 


7— (1) The Commissioners shall pay such amount to the Secretary of State in respect of 
functions performed by the Commission under these Regulations as may be agreed between the 
Commissioners and the Commission. 


(2) In the absence of an agreement, the Commissioners shall pay such amount in respect of 
those functions as the Treasury, after consultation with the Secretary of State, shall determine. 


Complaints about conduct occurring before Ist April 2006 


8 Nothing in Part 2 of the 2002 Act, the Investigatory Powers Order, the Complaints 
Regulations or the Staff Conduct Regulations shall have effect in relation to a complaint made 
about the conduct of a Commissioner or an officer occurring before 1st April 2006. 


Conduct matter occurring before 1st April 2006 
9— (1) Subject to paragraph (2), nothing in Part 2 of the 2002 Act, the Investigatory Powers 
Order, the Complaints Regulations or the Staff Conduct Regulations shall have effect in relation 
to a conduct matter relating to the conduct of a Commissioner or an officer occurring before 1st 
April 2006. 
(2) Paragraph (1) does not apply to any conduct matter which the appropriate authority may 
refer to the Commission under paragraph 13(2) of Schedule 3 to the 2002 Act. 


SCHEDULE | 
MODIFICATION OF SECTIONS 9 TO 29 OF THE 2002 ACT 


Regulation 3(2) 
1 At the end of section 9(3) insert— 


“(g) any person who holds or has held office or employment as a Commissioner or 
officer.”. 


2— (1) Section 10 shall be modified as follows. 


(2) In subsection (1) after “the Commission” insert “, in relation to the Commissioners and 
officers,”. 


(3) In subsection (1)(a) for “police authorities and chief officers” substitute “the Commission- 
ers: 


(4) In subsection (1)(e) omit “and also of police practice in relation to other matters,”. 

(5) Omit subsection (1)(/). 

(6) In subsection (2)(a) for “persons serving with the police” substitute— 
“Commissioners or officers which the appropriate authority— 


(i) has a duty to refer to the Commission under paragraph 4(1) of Schedule 3 or, 
(ii) may refer to the Commission under paragraph 4(2) or (3) of Schedule 3;”. 


(7) In subsection (2)(b) for the words from “appears that” to the end substitute— 
“appears that— 


(i) there may have been conduct by such persons which constitutes or involves the 
commission of a criminal offence or behaviour justifying disciplinary proceedings, and 
(ii) that conduct or behaviour is conduct or behaviour which the appropriate authority 
has a duty to refer to the Commission under paragraph 13(1) of Schedule 3 or may refer 
to the Commission under paragraph 13(2) or (3) of that Schedule.”. 


(8) In subsection (2)(ba) for “a person serving with the police” insert “an officer”. — 

(9) Omit subsection (3). 

(10) In subsection (4)(a) for “subsections (1) and (3)” insert “subsection (1)”.. 

(11) In subsection (5)(a) after “functions” insert “in relation to the Commissioners and officers”. 
(12) Omit subsections (7)() and (c). 


(13) In subsection (8) for the words from “control of a police force” to the Gad substitute 
“control of Her Majesty’s Revenue and Customs by the Commissioners”. 


3— (1) Section 11 shall be modified as follows. 


(2) In subsections (1), (2), (3), and (5) for “Secretary of State” - insert “Chancellor of the 
Exchequer”. 


(3) Omit subsection (4)(4). 
(4) In subsection (6) for the words from “under subsection (1)” to the end. substitute eaied 
subsection (1) to the Commissioners”. 


(5) In subsection (7) for the words from “under subsection (3)” to ae end substitute ‘ endef 
subsection (3) to the Commissioners”. 


(6) Omit subsections (8) and (9). ’ nowaLiseemeys; 
(7) In subsection (10) for paragraphs (a) to (g) substitute— HA monton? & Bitict 1 to 
“(a) the Chancellor of the Exchequer, and r ni stosonmmioiemerl’ osc 
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(b) the Commissioners.” 
(8) In the heading for EReport’ to the Secretary of State” substitute “Reports to the Chancellor 
of the Exchequer”. 
4— (1) Section 12 shall be modified as follows. 
(2) In subsections (1) and (2) for “a person serving with the police” substitute “a Commissioner 
or an Officer”. 
(3) In subsections (2B)(a), [(2B)(6),]! (20)(a) and (2D) for “a person serving with the police” (on 
each occasion the words occur) substitute “an officer’. 


Amendments—' Reference inserted by the Revenue and Customs (Complaints and Misconduct) (Amendment) Regulations, 
SI 2006/1748 reg 4 with effect from 27 July 2006 


5— (1) Section 14 shall be modified as follows. 
(2) In subsection (1) for the words from “control of a police force” to the end substitute “control 
of Her Majesty’s Revenue and Customs by the Commissioners”. 
(3) Omit subsections (2) and (3). 
6— (1) Section 15 shall be modified as follows. 
) (2) In subsection (1)— 
(a) for the words in paragraph (a) substitute “the Commissioners and ”; 
(6b) omit paragraph (5); 
(c) for “it or he is” substitute “they are or he is” and for “that force” substitute “Her Majesty’s 
Revenue and Customs”. 
(3) In subsection (3)— 
(a) for paragraph (a) substitute— 
“(a) the Commission requires the chief officer of a police force to Ree a member of his 
force for appointment under paragraph 17A or 18A of Schedule 3,” 
(6) omit paragraphs (5) and (c); 
(c) omit “or Director General”. 
(4) In subsection (4)— 
(a) omit paragraphs (c) and (d), and 
(b) after paragraph (d) insert— 
“(e) the Commissioners, ”. 
(5) In subsection (5)— 
(a) omit paragraphs (c) and (d); 
(b) for “16, 17 or 18” substitute “17A or 18A”. 
(6) After subsection (5) insert— 
“(SA) It shall be the duty of the Head of the Home Civil Service, the Chairman and 
Commissioners to ensure that a person appointed under paragraph 16,17, 17A, 18 or 18A of 
Schedule 3 to carry out an investigation is given all such assistance and co-operation in the 
carrying out of that investigation as that person may reasonably require.”. 
(7) Omit subsections (6) and (7). 
7— (1) Section 16 shall be modified as follows. 
(2) In subsection (1)— 
(a) in paragraph (a)— 
(i) for “one” substitute 
(ii) omit “to another”; 
(ili) delete “or”; 
(b) at the end of paragraph (5) insert “; or 
(c) after paragraph (b) insert— 
“(c) a police force provides assistance by agreement under paragraph 17A(2) or 18A(2) of 
Schedule 3.” 
(3) In subsection (2)— 
(a) in paragraph (a) for— 
(i) “one police force to another” substitute “a police force”, 
(ii) “the first force (“the assisting force”)” substitute “that force”; 
(iii) in sub-paragraph (i) for “a member of the other force” substitute “a Commissioner or 
an officer”; 
(iv) in sub-paragraph (ii) for “a member of the other force” substitute “an officer”; 
(b) in paragraph (b)— 
(i) omit “(the assisting force)”; 
(ii) in sub-paragraph (1) for ‘ ‘not a member of that force” substitute “a Commissioner or 
an officer”; 
(iii) in sub- paragraph (ii) for “not a member of that force” substitute “an officer”. 
(4) In subsection (3)— 
(a) for “one police force to another” substitute “a police force”; 


airy >, 
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(b) for “police authority maintaining that other police force” substitute “appropriate author- 
it 
oat for “the assisting force” substitute “that force”; 
(d) omit “(if any)”; 
(e) in paragraph (6)(i) after “generally” insert “and the Commissioners”, and 
(f) in paragraph (b)(ii) omit “by one police force to another”. 
(5) After subsection (3) there shall be inserted— 
“(3A) Subsection (3) shall have effect in relation to assistance which a police force provides by 
agreement under paragraph 17A (2) or 18A (2) of Schedule 3 as if the reference in that 
subsection to required to be provided were a reference to provided by agreement under 
paragraph 17A(2) or 18A(2) of Schedule 3.”. 
(6) Omit subsections (5), (6) and (7). 
8— (1) Section 17 shall be modified as follows. 
(2) From the beginning of subsection (1) to the end of paragraph (b) of that subsection 
substitute “It shall be the duty of the Commissioners”. 
(3) In subsection (2)— 
(a) for the words “every police authority and of every chief officer” substitute “the Commis- 
sioners”, and 
(b) in paragraph (a) for the words “that authority and or chief officer” substitute “the 
Commissioners”. 
(4) In subsection (4)— 
(a) for the words “a police authority or chief officer” substitute “the Commissioners”, and 
(b) in paragraph (a) for the words “that authority and or chief officer” substitute “the 
Commissioners”. 
9— (1) Section 18 shall be modified as follows. 
(2) In subsection (1)(a)— 
(a) for paragraphs (i) and (11) substitute “the Commissioners”; and 
(b) for “that force” substitute “Her Majesty’s Revenue and Customs”. 
(3) In subsection (1) for “the authority or, as the case may be, of the chief officer” substitute “the 
Commissioners’. 
(4) In subsection (2)(a) for “the force in question” substitute “the Commissioners”. 
(5) In subsection (3) for “the authority or chief officer” substitute “the Commissioners”. 
(6) In subsection (5)(b) for “police authorities and chief officers” substitute “the Commission- 
Clsy 
(7) In the heading to the section for “police premises” substitute “Her Majesty’s Revenue and 
Customs premises”. 
10— (1) Section 22 shall be modified as follows. 
(2) In subsection (1) for the words from “guidance” to the end of paragraph (c) substitute 
“guidance to the Commissioners and officers”. 
(3) In subsection (3)— 
(a) for paragraph (a) substitute— 
“(a) the Commissioners and”; 
(6) omit paragraph (5). 
(4) In subsection (4) for “the Secretary of State” substitute “the Chancellor of the Exchequer”. 
(5) Omit subsection (5)(c). 
11 Omit sections 25 and 26. 
12— (1) Section 29 shall be modified as follows. 
(2) In subsection (1)— . 
(a) for the definition of “the appropriate authority” substitute the following definition— 
““the appropriate authority’ — 
(a) in relation to the Chairman, the Deputy Chairman, a Commissioner or an officer or 
in relation to any complaint, matter or 
investigation relating to the conduct of such a person, means— 
gl if that person is the Chairman or Deputy Chairman, the Head of the Home Civil 
ervice, 
(ii) if that person is a Commissioner, the Chairman, or 
(iii) if that person is an officer, the Commissioners” and 
(6) in relation to a death or serious injury matter and the relevant officer, means the 
Commissioners.” 
(b) after the definition: of “the appropriate authority” insert— 
““the Chairman” means the chairman of the Commissioners”; 
(c) after the definition of “the Commission” insert— 


““the Commissioners” means the Commissioners for Her Majesty's Sale and Cus- 
toms;”; 101. {n) 
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(d) after the definition of “conduct matter” insert— 
““the Deputy Chairman” means the Deputy Chairman of the Commissioners”; 
(e) for the definition of “disciplinary proceedings” substitute— 
““disciplinary proceedings” means any proceedings or management process during which 
the conduct of the Chairman, Deputy Chairman, a Commissioner or an officer is 
considered in order to determine whether a sanction or punitive measure should be 
imposed against him in relation to that conduct;”; 
(f) after the definition of “local resolution” insert the following definition— 
““officers” means officers of Revenue and Customs;”, and 
(g) omit the definitions of “local resolution”, “relevant force”, and “senior officer”. 
(3) In subsection (1A) for “person serving with the police (within the meaning of section 12(7))” 
substitute “officer” and for “such person” substitute “such officer”. 
(4) In subsection (1B) for “persons serving with the police” substitute “officers”. 
(5) Omit subsection (7). 

(6) In subsection (3) for the words from “falling within” to the end of that subsection substitute 
“who is a Commissioner or an officer (whether at the time of the conduct or any subsequent 
time)”. 

(7) In subsection (4)— 
(a) for paragraph (a) substitute— 
“(a) a person who, at the time when the conduct was supposed to have taken place in 
relation to him, was a Commissioner or an officer (whether or not he was on duty in his 
capacity as a Commissioner or officer at that time).”; 
(b) omit paragraph (b)(i); 
(c) for “person falling within subsection (3)(a) to (d)” substitute “Commissioner or officer”. 


SCHEDULE 2 
MODIFICATION OF SCHEDULE 2 TO THE 2002 ACT 


Regulation 3(3) 
1 After paragraph 6(2) insert— 
“(2A) The Commission may make arrangements with the Commissioners under which 
officers of Revenue and Customs are engaged on temporary service with the Commission.”. 
2 In paragraph 17(1)(c) after “Secretary of State” insert “, the Treasury”. 


SCHEDULE 3 
MODIFICATION OF SCHEDULE 3 TO THE 2002 ACT 


Regulations 3(4) and (5) 
1— (1) Paragraph | shall be modified as follows. 
(2) For sub-paragraph (1) substitute— 
“(1) Where— 
(a) complaint is made to the Head of the Home Civil Service about the conduct of the 
Chairman or Deputy Chairman, or 
(b) the Head of the Home Civil Service becomes aware that a complaint about the conduct 
of the Chairman or Deputy Chairman has been made to the Commission, 
the Head of the Home Civil Service shall take all such steps as appear to him to be 
appropriate for the purposes of Part 2 of this Act for obtaining and preserving evidence 
relating to the conduct complained of.”. 
(3) After sub-paragraph (1) insert— 
“(1A) Where— 
(a) a complaint is made to the Chairman about the conduct of a Commissioner, or 
(b) the Chairman becomes aware that a complaint about the conduct of a Commissioner 
has been made to the Commission, 
the Chairman shall take all such steps as appear to him to be appropriate for the purposes of 
Part 2 of this Act for obtaining and preserving evidence relating to the conduct complained 
aie: 
(4) For sub-paragraph (2) substitute— 
“(2) Where— 
(a) a complaint is made to the Commissioners about the conduct of an officer, or 
(b) the Commissioners become aware that a complaint about the conduct of an officer has 
been made to the Commission, 
the Commissioners shall take all such steps as appear to them to be appropriate for the 
purposes of Part 2 of this Act for obtaining and preserving evidence relating to the conduct 
complained of.”. 
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(5) For sub-paragraph (3) substitute— 
“(3) The duty of the— 
(a) Head of the Home Civil Service under sub-paragraph (1); 
(6) Chairman under sub-paragraph (1A); 
(c) Commissioners under sub-paragraph (2), 
must be performed as soon as practicable after the complaint is made or, as the case may be, 
he or they become aware of it.”. 
(6) In sub-paragraph (4) for— 
(a) “he shall” substitute “he or they shall”; 
(b) “he is satisfied” substitute “he is or they are satisfied”; and 
(c) “appearing to him” substitute “appearing to him or them”. 
(7) Omit sub-paragraph (5). 
(8) In sub-paragraph (6)— 
(a) a “a chief officer” substitute— 
ethe=— 
(a) Head of the Home Civil Service; 
(b) Chairman; 
(c) Commissioners, ’; 
(b) the words after “a chief officer” become full out words; 
(c) for “he may” substitute “he or they may”, and 
(d) omit “by the police authority maintaining his force or”. 
2— (1) Paragraph 2 shall be modified as follows. 


(2) In sub-paragraph (1)(a) for “police authority or chief officer who is” substitute “Head of the 
Home Civil Service, Chairman or Commissioners who is or are”. 
(3) In sub-paragraph (2)— 
(a) for “a police authority, it” substitute “the Head of the Home Civil Service or Chairman, 
her; 
(b) in paragraph (a) for “it is itself” substitute “he is himself”; and 
(c) in paragraph (b) for “it determines that it” substitute “he determines that he”. 
(4) In sub-paragraph (3) for— 
(a) “a chief officer, he shall” substitute “the Commissioners, they shall”; 
(b) “he is himself” substitute “they are themselves”; and 
(c) “he determines that he is not” substitute “they determine that they are not”. 
(5) In sub-paragraph (5) for “a police authority or a chief officer gives” substitute “Head of the 
Home Civil Service, Chairman or Commissioners gives or give”. 
(6) For sub-paragraph (6) substitute— 
“(6) Where— 
(a) the Head of the Home Civil Service or Chairman determines, in the case of any 
complaint made to him, that he is himself the appropriate authority, 
(b) the Commissioners determine, in the case of any complaint made to them, that they 
are themselves the appropriate authority, or 
(c) a complaint is notified to the Head of the Home Civil Service, Chairman or 
Commissioners under this paragraph, 
the Head of the Home Civil Service, Chairman or Commissioners shall record the com- 
plaint.”. 
3— (1) Paragraph 3 shall be modified as follows. 
(2) In sub-paragraph (1) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(3) In sub-paragraph (2)— i nceselts 
(a) for “police authority or chief officer” and “authority or chief officer” adil (on each 
occasion) “Head of the Home Civil Service, Chairman or Commissioners” 
(b) for “decides” substitute “decides or decide” and , , 
(c) in paragraph (c) for “that complainant’s right to appeal” substitute © “hethie the com- 
plainant has a right to appeal”. 
(4) In sub-paragraph (3)— | pga on wt 
(a) for “police authority or chief officer” substitute “Head of the Home Civil Service, 
Chairman or Commissioners”; and . ‘= 
(b) after “paragraph” insert ‘ ‘if, but only if, the failure is in respect of conduct which the Head 
of the Home Civil Service, Chairman or Commissioners i is or are required to refer to the 


$4 fA CITT 


Commission under paragraph 4(1)(a) or (b).".. 0 ) orlt o} obec ei MaielqamOo 8 | 

(5) In sub-paragraph (4)— 219 mo0izeln imo of 
(a) in paragraph (5) for “police authority or chief officer” substitute “Head of the en Civil 
Service, Chairman or Commissioners”; and igzieneD orl} | 


(b) for “a police authority or chief officer” substitute “the Head of the Hothe Civil Service, | 
Chairman or Commissioners”. “To bonuislqnros 
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(6) In sub-paragraph (6) for— 
(a) “police authority or, as the case may be, the chief officer” substitute “Head of the Home 
Civil Service, Chairman or, as the case may be, the Commissioners”; and 
(b) “police authority or chief officer” substitute “Head of the Home Civil Service, Chairman 
or Commissioners”. 
4— (1) Paragraph 4 shall be modified as follows. 
id) After sub-paragraph (1) insert— 
“(1A) The obligation on the Head of the Home Civil Service under sub-paragraph (1)(a) or 
(b) to refer a complaint about the conduct of a person in respect of whom he is the 
appropriate authority arises only if the Head of the Home Civil Service is satisfied that the 
complaint contains an indication that a criminal offence may have been committed by that 
person. 
(1B) The obligation on the Chairman or the Commissioners under sub-paragraph (1)(a) or 
(1)(6) to refer a complaint about the conduct of a person in respect of whom he is or they are 
the appropriate authority arises only if he is or they are satisfied that the complaint contains 
an indication that the person may have— 
(a) committed a criminal offence; or 
(b) behaved in a manner which would justify the bringing of disciplinary proceedings and 
that such behaviour (if it had taken place) would be likely to lead to the termination of that 
person’s office or employment.”.]! 
(2) In sub-paragraph (3)— 
(a) for “a police authority” substitute “the Head of the Home Civil Service”; 
(b) in paragraph (a) for “chief officer of police of the police force maintained by that 
authority” substitute “Chairman”; and 
(c) in paragraph (b) for “the police authority” substitute “the Head of the Home Civil 
Service”. 
(3) In sub-paragraph (5)(4) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(4) In sub-paragraph (6)— 
(a) for “A police authority or chief officer which refers” substitute “Where the Head of the 
Home Civil Service, Chairman or Commissioners refers or refer”; 
(b) after “paragraph” insert “he or they”; and 
(c) in paragraph (5) for “that authority or chief officer” substitute “the Head of the Home 
Civil Service, Chairman or Commissioners”. 


Amendments—! Sub-para (1A) inserted by the Revenue and Customs (Complaints and Misconduct) (Amendment) 
Regulations, SI 2006/1748 reg 5(1), (2) with effect from 27 July 2006. 


5— (1) Paragraph 5 shall be modified as follows. 

(2) In sub-paragraph (1) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 

(3) In sub-paragraph (2) for “paragraph 6” substitute “sub-paragraph (2A)”. 

(4) After sub-paragraph (2) insert— 

“(2A) In a case to which sub-paragraph (2) applies the appropriate authority shall not be 
required by virtue of any of the provisions of this Schedule to take any action in relation to 
the complaint but may handle the complaint 1 in whatever manner it thinks fit, or take no 
action in relation to the complaint.”. 

(5) For sub-paragraph 3(b) substitute— 
“(b) to the person complained against.”. 
6— (1) Paragraph 6 shall be modified as follows. 
(2) For sub-paragraph (2) substitute— 
“(2) The appropriate authority shall not be required by virtue of any provisions of this 
Schedule to take any action in relation to the complaint but may handle the complaint in 
whatever manner it thinks fit or take no action in relation to the complaint.”. 
(3) Omit sub-paragraphs (3) to (7). 
7 Omit paragraphs 7, 8 and 9. 
8— (1) Paragraph 10 shall be modified as follows. 
(2) In sub-paragraph (1)— 
(a) in BateeteDn (a) for— 
(i) “a police authority or chief officer” (on both occasions where it occurs) substitute “the 
Head of the Home Civil Service, Chairman or Commissioners”; 
(ii) for “has received” substitute “has or have received”; and 

(iii) for “that authority or chief officer” substitute “the Head of the aay Civil Service, 

Chairman or Commissioners”; 

(b) in paragraph (b) for “that authority or chief officer” substitute “the Head of the Home 
Civil Service, Chairman or Commissioners”. 
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(3) In sub-paragraph (2)— 
(a) for “The authority or chief officer” substitute “The Head of the Home Civil Service, 
Chairman or Commissioners”; 
(b) in paragraph (a) for “it or, as the case may be, he is” substitute “he is or, as the case may 
be, they are”; and 
(c) in paragraph (4) for “if it or he is not” substitute “if he is or they are not”. 
(4) In sub-paragraph (3)— 
(a) at the beginning insert “Subject to sub-paragraphs (3A) and (3B),”;! 
(b) for “a police authority or chief officer determines” substitute “the Head of the Home 
Civil Service, Chairman or Commissioners determines or determine”; 
(c) for “it or, as the case may be, he is” substitute “he is, or as the case may be, they are”, and 
(d) for “it or he” substitute “he or they”. 
(5) After sub-paragraph (3) insert— 
“(3A) Nothing in sub-paragraph (3) shall require the Head of the Home Civil Service, as the 
appropriate authority, to record a conduct matter if he is satisfied that matter falls within 
subsection 12(1)(b) of this Act. 
(3B) Nothing in sub-paragraph (3) shall require the Chairman or the Commissioners, as the 
appropriate authority, to record a conduct matter if he is or they are satisfied that— 
(a) the matter falls within subsection 12(1)(b) of this Act; and 
(b) any disciplinary proceedings which were brought would be unlikely to yest in the 
termination of an office or employment.”. 


Amendments—! Sub-paras (4)(a), (5) revoked by the Revenue and Customs (Complaints and Misconduct) (Amendment) 
Regulations, SI 2006/1748 reg 5(1), (3) with effect from 27 July 2006. 


9— (1) Paragraph 11 shall be modified as follows. 
(2) In sub-paragraph (1)— 
(a) at the beginning insert “Subject to paragraphs (2A) and (2B),”;! 
(b) in paragraph (a) for “police authority or chief officer who is” substitute “Head of the 
Home Civil Service, Chairman or Commissioners who is or are”. 
(3) After sub-paragraph (2) insert— 
“(2A) Nothing in sub-paragraph (1) shall require the Head of the Home Civil Service, as the 
appropriate authority, to record a conduct matter if he is satisfied that the matter falls within 
section 12(1)(b) of this Act. 
(2B) Nothing in sub-paragraph (1) shall require the Chairman or the Commissioners, as the 
appropriate authority, to record a conduct matter if he is or they are satisfied that— 
(a) the matter falls within section 12(1)(b) of this Act; and 
(b) any disciplinary proceedings which were brought would be unlikely to result in the 
termination of an office or employment.”.! 


Amendments—! Sub-paras (2)(a), (3) revoked by the Revenue and Customs (Complaints and Misconduct) (Amendment) 
Regulations, SI 2006/1748 reg 5(1), (3) with effect from 27 July 2006. 


10— (1) Paragraph 12 shall be modified as follows. 

(2) Omit sub-paragraph (1). 

(3) For sub-paragraph (2) substitute— 

“(2) Where— 

(a) the Head of the Home Civil Service becomes aware of any recordable matter relating 
to the conduct of the Chairman or Deputy Chairman; 
(b) the Chairman becomes aware of any recordable matter relating to the conduct of a 
Commissioner; or 
(c) the Commissioners become aware of any recordable matter relating to the conduct of 
an officer, 


it shall be his or their duty to take all such steps as appear to him or them to be appropriate 
for the purposes of Part 2 of this Act for obtaining and preserving the evidence relating to 
that matter.” 


(4) For petra (3) substitute— 
“(3) The duty under sub-paragraph (2) of— 
(a) the Head of the Home Civil Service; } diqsigsisq-d 
(b) the Chairman; ? dates 
(c) the Commissioners, ‘ 


must be performed as soon as practicable after he becomes or they. become. aware of the 


matter in question.” dd 103} 

(5) In sub-paragraph (4) for— jant ya} 
(a) “he shall be under a duty, until he is” substitute “he or they shall be Se a duty until he 
is or they are”; and eTaeyp tira) 


(b) * ‘appearing to him” substitute “appearing to him or them”. AD soivisé liv) 
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(6) Omit sub-paragraph (5). 
(7) In sub-paragraph (6)— 
(a) for “the chief officer” substitute “the Chairman or Commissioners”; 
(b) for “he may be directed” substitute “he or they may be directed”; and 
(c) omit “by the police authority maintaining his force or”. 
11— (1) Paragraph 13 shall be modified as follows. 
(2) In sub-paragraph (1) for— 
(a) “a police authority or a chief officer” substitute “the Head of the Home Civil Service, 
Chairman or Commissioners”, and 
(b) “the authority or chief officer is” substitute “any of those persons is or are”. 
[((2A) After sub-paragraph (1) insert— 
“(1A) Sub-paragraph (1) is subject to sub-paragraphs (1B) and (1C). 
(1B) The obligation on the Head of the Home Civil Service under sub-paragraph (1)(a) or 
(1)(b) to refer a recordable conduct matter in respect of a person for whom he is the 
appropriate authority arises only if the Head of the Home Civil Service is satisfied that the 
matter is one in respect of which there is an indication that a criminal offence may have been 
committed by that person. 
(1C) The obligation on the Chairman or the Commissioners under sub-paragraph (1)(a) or 
(1)() to refer a recordable conduct matter in respect of a person for whom he is or they are 
the appropriate authority arises only if he is or they are satisfied that the matter is one in 
respect of which there is an indication that the person may have— 
(a) committed a criminal offence; or 
(b) behaved in a manner which would justify the bringing of disciplinary proceedings and 
that such behaviour (if it had taken place) would be likely to lead to the termination of that 
person’s office or employment.”]! 
'(3) In sub-paragraph (3)— 
(a) for “a police authority maintaining any police force” substitute “the Head of the Home 
Civil Service”; 
(6) in paragraph (a) for “chief officer of police of that force” substitute “Chairman”; and 
(c) in paragraph (5) for “police authority” substitute “Head of the Home Civil Service”. 
(4) In sub-paragraph (5)(5) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(5) In sub-paragraph (6)— 
(a) in paragraph (a) for “a police authority or chief officer refers” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners refers or refer”; 
(6) in paragraph (4) for “that authority or chief officer does not” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners does or do not”; and 
(c) for “that authority or chief officer” substitute “the Head of the Home Civil Service, 
Chairman or Commissioners”. 


Amendments—! Sub-para(2A) inserted by the Revenue and Customs (Complaints and Misconduct) (Amendment) Regula- 
tions, SI 2006/1748 reg 5(1), (4) with effect from 27 July 2006. 


12— (1) Paragraph 14 shall be modified as follows. 
(2) In sub-paragraph (1) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(3) In sub-paragraph (2)— 
(a) after “recordable conduct matter” insert “referred by the Head of the Home Civil Service, 
Chairman or Commissioners”; 
(b) for “appropriate authority” substitute “Head of the Home Civil Service, Chairman or 
Commissioners”; ; 
(c) for “that authority” (on the first occasion those words appear) substitute “by him or 
them”; and 
(d) for “that authority” (on the second occasion those words appear) substitute “he or they”. 
13— (1) Paragraph 14A shall be modified as follows. 
(2) For sub-paragraph (1) substitute— 
“(1) Where a DSI matter comes to the attention of the Commissioners, being the appropriate 
authority, it shall be their duty to record that matter.”. 
14— (1) Paragraph 14B shall be modified as follows. 
(2) Omit sub-paragraph (1). 
(3) In sub-paragraph (2)— 
(a) for the words from “Where” to the end of paragraph (b) substitute “Where a DSI matter 
comes to the attention of the Commissioners”; 
(b) for “his duty” substitute “their duty”; and 
(c) for “to him” substitute “to them”. 
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(4) In sub-paragraph (3) for “chief officer’s” substitute “Commissioners” and for “he becomes” 
substitute “they become”. 


(5) In sub-paragraph (4) for “he shall” substitute “they shall”, “he is” substitute, “they are” and 
“to him” substitute “to them”. 

(6) Omit sub-paragraph (5). 

(7) In sub-paragraph (6) for “chief officer” substitute “Commissioners”, for “he” substitute 
“they” and omit “by the police authority maintaining his force or”. 

15— (1) Paragraph 14D shall be modified as follows. 


(2) In sub-paragraph (1) for “a police authority or a chief officer” substitute “the Commission- 
ers” 


ign (1) Paragraph 15 shall be modified as follows. 
(2) After sub-paragraph (4)(b) insert— 

“(bb) an investigation by a police force under the supervision of the Commission;”. 
(3) In sub-paragraph (4)(c) substitute “the appropriate authority” for “that authority”. 
(4) After sub-paragraph (4)(c) insert— 

“(cc) an investigation by a police force under the management of the Commission;” 
(5) After sub-paragraph (4) insert— 


“(4A) An investigation relating to any conduct of the Chairman, Deputy Chairman or other 
Commissioners under this paragraph may only be carried out in the form. specified in 
sub-paragraph (4)(bd), (4)(cc) or (4)(d).”. 

17— (1) Paragraph 16 shall be modified as follows. 

(2) In sub-paragraph (1) omit paragraph (a). 

(3) Omit sub-paragraph (2). 

(4) For sub-paragraph (3) substitute— 

“(3) It shall be the duty of the appropriate authority to appoint an officer to investigate the 
complaint or matter.” 

(5) Omit [sub-paragraphs (4) and (5)]}. 

Amendments—' Sub-para (4) substituted, and in sub-para (5), words substituted for the words “sub-paragraph (5)” by the 
Revenue and Customs (Complaints and Misconduct) (Amendment) Regulations, SI 2006/1748 reg 5(1), (5), (6) with 
effect from 27 July 2006. 

Sub-para (4) previously read as follows— 


“(4) In sub-paragraph (3) for the words from “appoint” to the end of the sub-paragraph substitute “appoint an officer 
to investigate the complaint or matter.”.”. 


18— (1) Paragraph 17 shall be modified as follows. 
(2) In sub-paragraph (2) for the words from “appoint” to the end of, the sub-paragraph 
substitute “appoint an officer to investigate the complaint or matter.”. 
(3) In sub-paragraph (4)(a) for “sub-paragraph 2(a) or (b)” substitute “sub-paragraph (2)”. 
(4) Omit sub-paragraphs (6) and (6A). 
19 After paragraph 17 insert— 
“17A— (1) This paragraph applies where the Commission determines that there should be an 
investigation by a police force under the supervision of the Commission. 
(2) The Commission shall— 
(a) identify the police force whose force area includes the geographical area to which the 
subject matter of the complaint, recordable conduct matter or DSI matter most closely 
relates, and 
(b) take steps to obtain the agreement of— 
(i) the chief officer of police of that force, and 
(ii) the appropriate authority, | 
to the appointment by the Commission of that force to carry out the investigation. 
(3) In the event that no agreement is reached under sub-paragraph (2) the Commission may 
require the chief officer of police of any police force it considers appropriate to carry out the 
investigation. ee 
(4) A chief officer of police of a police force who agrees to or is ‘required to carry out an 
investigation shall, if he has not already done so, appoint a person serving with the police 
who is a member of that force to investigate that complaint. 
(5) Sub-paragraphs (3) to (5) and (7) of paragraph 17 shall apply as they apply to an 
investigation by the appropriate authority which the Commission has determined is one that 
it should supervise and the references to the appropriate authority in those. sub-paragraphs 
shall be treated as references to the chief officer of police concerned. 
(6) An appointment of a person under sub-paragraph (4) or ©) shall be notified by. the chief 
officer of police concerned to the appropriate authority. ”. rub etl” rach (a) 


20 After paragraph 18 insert— mid os” ‘ot (3) 
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“18A— (1) This paragraph applies where the Commission determines that there should be an 
investigation by a police force under the management of the Commission. 
(2) The Commission shall— 
(a) identify the police force whose force area includes the geographical area to which the 
subject matter of the complaint, recordable conduct matter or DSI matter most closely 
relates, and 
(b) take steps to obtain the agreement of— 
(i) the chief officer of police of that force, and 
(ii) the appropriate authority, 
to the appointment by the Commission of that force to carry out the investigation. 


(3) In the event that no agreement is reached under sub-paragraph (2) the Commission may 
require the chief officer of police of any police force it considers appropriate to carry out the 
investigation. 


(4) A chief officer of police of a police force who agrees to or is required to carry out an 
investigation shall, if he has not already done so, appoint a person serving with the police 
who is a member of that force to investigate that complaint or matter. 

(5) Sub-paragraphs (3) to (5) of paragraph 17 shall apply as they apply to an investigation by 
the appropriate authority which the Commission has determined is one that it should 
supervise and the references to the appropriate authority in those sub-paragraphs shall be 
treated as references to the chief officer of police concerned. 

(6) An appointment of a person under sub-paragraph (4) or (5) shall be notified by the chief 
officer of police concerned to the appropriate authority. 


(7) The person appointed to investigate the complaint or matter shall, in relation to that 
investigation, be under the direction and control of the Commission.”. 


21 Omit paragraphs 19(3) and (3A). 

22— (1) Paragraph 20 shall be modified as follows. 

(2) Omit sub-paragraph (1)(a). 

(3) In paragraph 20(3) after “Director of Public Prosecutions” insert “or, as the case may be, the 
Director of Revenue and Customs Prosecutions”. 

23 Omit paragraphs 20A to 20I. 

24— (1) Paragraph 21A shall be modified as follows. 

(2) In sub-paragraphs (1) and (3) for “a person serving with the police” substitute “an officer”. 
(3) In sub-paragraph (1) after “18” insert “or 18A”. 

(4) In sub-paragraph (3) for “16 or 17” substitute “16, 17 or 17A”. 

25 In paragraph 22(2) for “17 or 18” substitute “17, 17A, 18 or 18A”. 

26— (1) In paragraph 23(2)(c) after “Director of Public Prosecutions” insert “or the Director of 
Revenue and Customs Prosecutions”. 

(2) In paragraphs 23(3), (4) and (6)(b) after “Director of Public Prosecutions” insert “or, as the 
case may be, the Director of Revenue and Customs Prosecutions”. 

27 In paragraphs 24(2)(b), (3), (4) and (6)(6) after “Director of Public Prosecutions” insert “or, 
as the case may be, the Director of Revenue and Customs Prosecutions”. 

28 In paragraphs 24A(4), 24B(1) and 24C(1) for “a person serving with the police” substitute (on 
each occasion where the words occur) “an officer”. 

29 Omit paragraph 25(2A). 

30 In paragraph 27(3) for “any person serving with the police” substitute “any officer”. 


SCHEDULE 4 
Regulation 4(2) 


PART 1 
MODIFICATION OF THE COMPLAINTS REGULATIONS 
1 Omit regulation 4. 
2— (1) In regulation 6(2) for the words from “consent” to the end of the paragraph substitute— 
“consent— 
(i) in the case of an investigation carried out by an appointed person who is an officer, 
of the Director of Revenue and Customs Prosecutions, or 
(ii) in any other case, of the Director of Public Prosecutions, 
to the imposition thereof.” 
(2) In regulation 6(3) for— 
(a) “a chief officer” substitute “the Head of the Home Civil Service, Chairman or Commis- 
sioners”’; 
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(6) “consulting him” substitute “consulting him or them”; 
(c) “he may make” substitute “he or they may make”. 
3 Omit regulations 7(2)(6) and 7(7)(c). 
4— (1) In regulation 8(1) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(2) In regulation 8(2)(c) for “the police force or police authority which” substitute “the Head of 
the Home Civil Service, Chairman or Commissioners who”. 
(3) In regulations 8(3)(a) and (7) for “police authority or chief officer” substitute “Head of the 
Home Civil Service, Chairman or Commissioners”. 
(4) In regulation 8(5) for “A police authority or chief officer” substitute “The Head of the Home 
Civil Service, Chairman or Commissioners”. 
5 Omit regulation 9. 
6— (1) Regulation 12 shall be modified as follows. 
(2) After paragraph (1)(4) insert— 
“(c) preventing the disclosure of any information held by the Revenue and Customs in 
connection with a function of the Revenue and Customs which— 
(i) is obtained from the Head of the Home Civil Service, Chairman, Commissioners or 
an officer, and 
(ii) relates to a person whose identity is specified in the disclosure or can be deduced 
from it.”. 
(3) After paragraph (1) insert— 
“(1A) Paragraph (1)(c) does not apply to any information about internal administrative 
arrangements of Her Majesty’s Revenue and Customs (whether relating to Commissioners, 
officers or others).”. 
(4) After paragraph (2) insert— 
“(2A) The Commission shall consult the appropriate authority in any case under para- 
graph (1)(c) before deciding whether or not it is satisfied under paragraph (2).”. 
(5) After paragraph (3) insert— 
“(4) In this regulation “the Revenue and Customs” means— 
(a) the Commissioners; 
(b) an officer; 
(c) a person acting on behalf of the Commissioners or an officer; 
(d) a committee established by the Commissioners; 
(e) a member of a committee established by the Commissioners; 
(f) the Commissioners of Inland Revenue (or any committee or staff of theirs or anyone 
acting on their behalf); 
(g) the Commissioners of Customs and Excise (or any committee or staff of theirs or 
anyone acting on their behalf), and 
(fh) a person specified in section 6(2) or 7(3) of the Commissioners for Revenue and 
Customs Act 2005.”. 
7— (1) In regulation 18(1) for “17 or 18” substitute “17, 17A, 18 or 18A”. 
(2) Omit regulations 18(1)(d), (2) and (3). 
8 In regulation 21 for “person serving with the police” substitute “Commissioner or an officer”. 
9 In regulation 24— 
(a) for “Every police authority and chief officer” substitute “The Head of the Home Civil 
Service, Chairman and Commissioners”, and 
(b) in paragraphs (a)[, (b) and (ab)]' for “it or him” substitute “him or them”. 


Amendments—! In sub-para (4), words substituted for the words “and (b)” by the Revenue and Customs (Complaints and 
Misconduct) (Amendment) Regulations, SI 2006/1748 reg 6(1), (2) with effect from 27 July 2006. 


10— (1) In regulation 25(1) for “a police authority or chief officer” substitute “the Head of the 
Home Civil Service, Chairman or Commissioners”. 
(2) In regulation 25(3) for “(a) and (b)” substitute “(a), (b) and (c)”. 
11— (1) Regulation 26 shall be modified as follows. 
(2) In paragraph (1) for— 
(a), _ chief officer” substitute “the Head of the Home Civil Service, Chairman or Commission- 
ct 
(b) “on him” substitute “on him or them” ; and he 
(c) “an officer” substitute “a person”. O71 19, TRE aes 
(3) In paragraph (2) for sub-paragraphs (a) to (c) substitute— 
“(a) in the case of the Head of the Home Civil Service, to a member of the Senior Civil 
Service; pet sig se i 
(b) in the case of the Chairman, to a member of the Senior Civil Service employed in the 
service of the Commissioners; 7onOl2 
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(c) in the case of the Commissioners, to an officer.”. 
(4) Omit paragraph (3). 
(5) For paragraph (4) substitute— 
“(4) The Head of the Home Civil Service, Chairman or Commissioners shall not, in any 
particular case, delegate any power or duty under paragraph (1) to a person who has acted as 
investigating officer in that case.”. 
(6) In paragraph (5) for “a chief constable” substitute “the Head of the Home Civil Service, 
Chairman or Commissioners”! 


Amendments—! Sub-para (6) revoked by the Revenue and Customs (Complaints and Misconduct) (Amendment) Regula- 
tions, SI 2006/1748 reg 6(1), (3) with effect from 27 July 2006. 


12 Omit regulations 28, 29 and 30. 


PART 2 
| MODIFICATION OF THE STAFF CONDUCT REGULATIONS 


1 In regulation 2(3)(a)Q) for “person serving with the police” substitute “Commissioner or 
officer”. 


2005/3327 
Income Tax (Indexation) (No 2) Order 2005 


Made by the Treasury under TA 1988 s 257C(3) 
Madey ar tonto sionlw snoindaens sorts oeeiedth, December, 2005 


Citation 
1 This Order may be cited as the Income Tax (Indexation) (No 2) Order 2005. 


Amounts of personal allowance, married couple’s allowance and blind person's allowance 
for 2005-6 

2— (1) The amounts, which, unless Parliament otherwise determines, will be treated by virtue of 
sections 257C(1) and 265(1A) of the Income and Corporation Taxes Act 1988 as specified for 
_the year 2006-7 in sections 257, 257AB, 257A and 265 of that Act are set out in paragraphs (2) 
to (4) below. 
(2) In section 257 of that Act (personal allowance)— 

(a) in subsection (1) (personal allowance)—£5,035; 

(b) in subsection (2) (personal allowance—age 65—74)—£7,280; 

(c) in subsection (3) (personal allowance—age 75 and over)—£7,420; 

(d) in subsection (5) (income limit for age-related allowances)—£20, 100. 
(3) In section 257A of that Act (married couple’s allowance)— 

(a) in subsection (2) (married couple’s allowance—age 70 to 74 and born before 6th April 

1935)—£6,065; 

(b) in subsection (3) (married couple’s allowance—age 75 and over)—£6,135; 

(c) in subsection (5) (income limit for age-related married couple’s allowance)—£20, 100; 

(d) in subsection (SA) (minimum married couple’s allowance)—£2,350. 
(4) In section 257AB of that Act (married couple’s allowance (post 5th December 2005 
marriages and civil partnerships))— 

(a) in subsection (2)(a) (married couple’s allowance—age 75 and over)—£6, 135; 

(b) in subsection (2)(b) (married couple’s allowance—age 70 to 74 and born before 6th April 

1935)—£6,065; 

(c) in subsection (4) (income limit for age-related allowances)—£20, 100; 

(d) in subsection (5) (minimum married couple’s allowance)—£2,350. 
(5) In section 265(1) of that Act (blind person’s allowance)—£ 1,660. 


2005/3338 
Lloyd’s Underwriters (Tax) Regulations 2005 


Made by the Commissioners for HMRC, under FA 1993 ss 182(1)(a) and (6) and 184(1), FA 
1994 ss 229(1)(a) and (2) and 230(1), FA 1999 ss 132 and 133(2) and F(No 2)A 2005 s 45(11) 


WMidé'\ 52) sich poilitedt.croiertae ao susie act. 6th\ December 2005 
Laid before the House of Commons... . 6th December 2005 
Cominginto force’... ..... . + . .£/th December 2005 
PART 1 
GENERAL 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Lloyd’s Underwriters (Tax) Regulations 2005 and 
shall come into force on 27th December 2005. 
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(2) These Regulations shall have effect— 


(a) in their application to members who are individuals, for the year 2006-07 (including any 
actions taken before 6th April 2006, in relation to the year 2006-07) and subsequent years of 
assessment; and 

(b) in their application to corporate members, for accounting periods ending after 31st 
December 2005 (but not in relation to profits and losses arising to corporate members which 
are mentioned in section 220(2) of the Finance Act 1994 and are declared in 2005). 


Interpretation 
2— (1) In these Regulations— 


“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“managing agent”, in relation to a syndicate and an underwriting year, means— 
(a) the person registered as a managing agent at Lloyd’s who is currently acting as such 
managing agent, or 
(b) such person who has previously acted as managing agent in relation to that syndicate 
and underwriting year, as the Commissioners may determine;” 


“the Management Act” means the Taxes Management Act 1970; 
“notice” has the meaning in section 832(1) of the Taxes Act; 
“Schedule 18” means Schedule 18 to the Finance Act 1998; 

“the Taxes Act” means the Income and Corporation Taxes Act 1988. 


(2) In relation to members who are individuals, other expressions which are defined in Chapter 3 
of Part 2 of the Finance Act 1993 have those defined meanings. 


(3) In relation to corporate members, other expressions which are defined in Chapter 5 of Part 4 
of the Finance Act 1994 have those defined meanings. 


PART 2 
DETERMINATION OF A SYNDICATE’S PROFIT OR LOSS 


Preliminary 


3 In this Part of these Regulations “profit or loss”, in relation to a syndicate, means the 
aggregate amount of such of the profits or losses of all the members of the syndicate (taken 
together) as arise— 

(a) directly from their membership of the syndicate, or 

(b) from assets forming part of premium trust funds, 


and “profits” and “losses” shall be construed accordingly. 


Returns by managing agent 


4— (1) An officer of Revenue and Customs may, by notice to a syndicate’s. managing agent, 
require him to deliver a return (a “syndicate return”) of the syndicate’s profit or loss for an 
underwriting year (the amount of that profit or loss being referred to as a “syndicate 
determination’). 


(2) A notice under paragraph (1) may be given— 
(a) at any time after the closing year for the underwriting year in question; and 
(5) more than once, (in particular where the syndicate continues after the end St its closing 
year). 

(3) The return shall— 


(a) contain such information as may reasonably be required by the notice; and 
(b) be accompanied by such accounts, statements and reports as may reasonably be so 
required. 


(4) The filing date for any syndicate return required by a notice under paragraph (1) is 
whichever is the later of — 


(a) Ist July in the underwriting year next following that closing year; and 
(b) the end of the period of three months beginning on the day following that on which the 
notice was served. 


(5) If a syndicate’s managing agent, having been required by a notice under Birasraon (1) to 
deliver a return, fails to deliver the return on or before the filing date, he shall be liable to a 
flat-rate penalty equal to the prescribed amount multiplied by the number ue ot on which the 
failure continues. 


(6) In paragraph (5) “the prescribed amount” means £60 for each fifty men ball of ae syndicate 
(counting any number of members less than fifty, and any number left over, as fifty). 


(7) If a syndicate’s managing agent fraudulently or negligently delivers an incorrect return under 
paragraph (1), he shall be liable to a penalty not exceeding £3,000 multiplied by the number of 
members of the syndicate. irehone # subdued fptht 


(8) In relation to a return required by a notice nnn paragraph ee no} obte senogligde 
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(a) any reference in paragraph (4) or (5) to the filing date for, or delivery of, a return is a 
reference to its delivery together with the accompanying documents referred to in para- 
graph (3)(b); and 

(>) the reference in paragraph (7) to the return being incorrect includes a reference to any of 
those documents being incorrect. 


Amendment of syndicate determinations and HMRC enquiries 
S— (1) In relation to both members who are individuals and corporate members, the like 
provisions as are contained in paragraphs 15, 16, 24, 25, 27 to 29 and 31 to 34 of Schedule 18 
shall apply with the modifications in paragraphs (2) to (6). 
(2) For references to— 


(a) the company substitute references to the syndicate’s managing agent: 
(b) the company tax return substitute references to the syndicate return; 
(c) the company’s self-assessment, tax payable or tax liability, substitute references to the 
syndicate determination; 
(d) an accounting period (or periods) substitute references to the underwriting year to which 
the syndicate return relates (or would relate); and 
(e) the Inland Revenue substitute references to Her Majesty’s Revenue and Customs. 
(3) In paragraph 15(4) for “twelve” substitute “six”. 
(4) In paragraph 16(3) for “nine” substitute “three”. 
(5) In paragraph 24(2) for “twelve” substitute “six”. 
(6) Omit paragraphs 32(2) and (3) and 34(1)(a)(ii), (2)(a)(ii) and (5). 
(7) The giving of a notice of enquiry to a syndicate’s managing agent under the like provisions 
as are contained in paragraph 24 of Schedule 18 shall be deemed to include the giving of notice 
of enquiry— 
(a) under section 9A(1) of the Management Act to each member of the syndicate who is an 
individual, and who at that time has made a return under section 8 or 8A of that Act or at any 
subsequent time makes such a return; and 
(b) under paragraph 24 of Schedule 18 to each member of the syndicate who at that time has 
made a company tax return or at any subsequent time makes such a return. 


HMRC determinations 
6— (1) In relation to both members who are individuals and corporate members, the like 
provisions as are contained in paragraphs 36 and 40 of Schedule 18 shall apply with the 
modifications in paragraphs (2) and (3). 
(2) For references to— 
(a) the company substitute references to the syndicate’s managing agent; 
(b) the company tax return substitute references to the syndicate return; 
(c) the company’s self-assessment or tax payable, substitute references to the syndicate 
determination; 
(d) an accounting period (or periods) substitute references to the underwriting year to which 
the syndicate return relates (or would relate); and 
(e) the Inland Revenue substitute references to Her Majesty’s Revenue and Customs. 


(3) Omit paragraphs 36(3) and (6)(a) and 40(1)(6) and (2). 


Discovery determinations 
7— (1) In relation to both members who are individuals and corporate members, the like 
provisions as are contained in paragraphs 41(2) to 44 and 46 to 49 of Schedule 18 (as they apply 
to discovery determinations) shall apply with the modifications in paragraphs (2) and (3). 
(2) Except in paragraph 49 of Schedule 18, for references to— 
(a) the company substitute references to the syndicate’s managing agent; 
(b) the company tax return substitute references to the syndicate return; 
(c) the company’s self-assessment or tax payable, substitute references to the syndicate 
determination; OK 
(d) an accounting period (or periods) substitute references to the underwriting year to which 
the syndicate return relates (or would relate); and 
(e) the Inland Revenue substitute references to Her Majesty’s Revenue and Customs. 
(3) In paragraph 41(2) of Schedule 18, omit— 
(a) “for another accounting period” in paragraph (a), and 
(b) paragraph (5). 


Relief in case of mistake in syndicate return 


8— (1) In relation to both members who are individuals and corporate members, the like 
provisions as are contained in paragraph 51 of Schedule 18 shall apply with the modifications in 
paragraph (2). 

(2) For references to— 
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(a) the company substitute references to the syndicate’s managing agent; 

(b) the payment of tax, an assessment or the profits of the company for corporation tax 
purposes substitute references to the syndicate determination; 

(c) the liability of the claimant or claimant company, treat them as including references to the 
liability of the members of the syndicate; 

(d) an accounting period (or periods) substitute references to the underwriting year to which 
the syndicate return relates (or would relate); and 

(e) the Inland Revenue substitute references to Her Majesty's Revenue and Customs. 


Apportionments of syndicate’s profit or loss 

9— (1) Where a determination of a syndicate’s profit or loss for an underwriting year is made, 
amended or corrected (whether under the foregoing provisions of these Regulations or on 
appeal), the officer may, by notice in writing to the syndicate’s managing agent, require him to 
make to the officer, within the specified period, a return apportioning, between the members of 
the syndicate, the syndicate’s profit or loss as stated in the determination as so made, amended or 
corrected. 

(2) If a syndicate’s managing agent, having been required by a notice under paragraph (1) to 
deliver a return within the specified period, fails to deliver the return within that period, he shall 
be liable to a penalty equal to the prescribed amount multiplied by the number of days on which 
the failure continues. 


(3) In paragraph (2) “the prescribed amount” means £5 for each fifty members of the syndicate 
(counting any number of members less than fifty, and any number left over, as fifty). 


(4) In this regulation “the specified period” means such period, not being less than thirty days 
and beginning with the day following the date of the notice under paragraph (1), as may be 
specified in that notice. 


Effect of determinations on members 


10— (1) A determination of a syndicate’s profit or loss for an underwriting year (whether as 
originally made or as amended or corrected) and any apportionment under regulation 9 shall, 
for the purpose of determining the liability to tax of each member of the syndicate, be 
conclusive against that member that the syndicate’s profit or loss for that year, or the member’s 
share of it, as the case may be, is as there stated. 


(2) Where a determination of a syndicate’s profit or loss for an underwriting year is amended or 
corrected at any time after the issue of a notice of assessment assessing any member of the 
syndicate to tax— 


(a) 
(1) in relation to members who are individuals, section 31A of the Management Act 


(notice of appeal) and section 55 of that Act (recovery of tax not postponed), and 
(ii) in relation to corporate members, paragraph 48 of Schedule 18, 


shall have effect, in relation to that member, as if any reference to the date of the notice of 
assessment, or the date of the issue of the notice of assessment, were a reference to the date of 
the amendment or correction; and 


(b) in the case of an amendment, an assessment which gives effect to the determination as 
amended shall not be out of time if it is made within one year of the date of the amendment. 


(3) Paragraph (2)(6) shall not apply in the case of an HMRC amendment under regulation 6 
which is made later than six years after the end of the last year during which, or during any part 
of which, the syndicate continues. 


Assessment of individual members: time limits 


11— For the purposes of sections 36 and 40 of the Management Act and paragraph 46(2) of 
Schedule 18 (extension of time in cases of fraudulent or negligent conduct) anything done or 
omitted to be done by a syndicate’s managing agent shall be deemed to have been done or 
omitted to be done by each member of the syndicate. 


Non-delivery of return—reasonable excuse 
12— (1) For the purposes of these Regulations, a managing agent shall be dsemed HOt to have 
failed to deliver— 
(a) a syndicate return by the filing date referred to in regulation 4(4), or = 
(>) a return apportioning a syndicate profit or loss within the period geste to in regula- 
tion 9(4), ) des 


if he delivered it within such further time, if any, as the officer of Revenue anit Customs may 
have allowed. 
(2) Where a managing agent had a reasonable excuse for not corals a return ‘mentioned 1 in 
paragraph (1), he shall be deemed not to have failed to deliver it— Lilene 8 ES eMe! 
(a) unless the excuse had ceased, and ~) AQGHIZS1EC 
(b) if, after the excuse ceased, he delivered it without unreasonable delay. ==) 
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Determinations and notices of determinations 
13 The like provisions as are contained in section 113(1B) of the Management Act shall apply to 
a determination or notice of a determination under regulations 6 or 7 as if the determination 
were an assessment and the notice of a determination were a notice of an assessment. 


PART 3 


Repayment of tax deducted etc from investment income 

14— (1) In relation to an underwriting year, a syndicate’s managing agent may, by notice in 

writing at any time during the period of six years beginning with the lst March next following 

the end of the closing year for that year, make a claim to an officer of Revenue and Customs for 
the repayment of tax suffered by way of deduction on such of the syndicate’s investment income 
as is allocated to that year in accordance with the rules or practice of Lloyd’s. 

(2) The syndicate’s managing agent shall provide such information in support of the claim as 

the officer may reasonably require. 

(3) Where an amount is repaid to a syndicate’s managing agent under this regulation, he shall— 
(a) apportion that amount between the members of the syndicate in proportion to their 
interests in that part of the syndicate’s investment income which has suffered tax by way of 
deduction; and 
(b) except in so far as it is required to meet a share of a loss of the syndicate, pay the amount 
so apportioned to each member, within 90 days of the repayment, to the members’ agent of 
that member. 

(4) The provisions of section 824 of the Taxes Act (repayment supplements: individuals and 

others) shall not apply to any repayment of tax made under this regulation. 

(5) In this regulation “investment income”, in relation to a syndicate, means the aggregate 

amount of the profits arising to all the members of the syndicate (taken together) from assets 

forming part of premium trust funds. 

(6) In its application to a corporate member, this regulation shall have effect as if— 

(a) in paragraph (3)(b), the reference to the members’ agent of each member were a reference 
to each corporate member itself; and 

(b) in paragraph (4), the reference to section 824 of the Taxes Act were a reference to 
section 826 of that Act (interest on tax overpaid). 


PART 4 
ELECTRONIC COMMUNICATIONS, CONSEQUENTIAL PROVISIONS 
AND REPEALS 
Amendment to the Income and Corporation Taxes (Electronic Communications) 
Regulations 2003 

15 In regulation 2(1)(a) of the Income and Corporation Taxes (Electronic Communications) 
Regulations 2003, after paragraph (11) insert— 

“(iia) the Lloyd’s Underwriters (Tax) Regulations 2005,”. 


Consequential provisions and repeals 


16 In section 184(1) of the Finance Act 1993, in the definition of “members’ agent”, for “Part II 
of Schedule 19 to this Act” substitute “the Lloyd’s Underwriters (Tax) Regulations 2005”. 


17 In Schedule | to the Income Tax (Trading and Other Income) Act 2005 omit paragraph 465. 


18 Regulations 3, 7 and 8 of the Lloyd’s Underwriters (Tax) Regulations 1995 are hereby 
revoked: 


2005/3422 
Loan Relationships and Derivative Contracts (Exchange Gains and Losses using Fair 
Value Accounting) Regulations 2005 


Made by the Treasury under FA 1996 s 103(1AA) and FA 2002 Sch 26 para 54(2A) 


Ride ee Oe eee ee ee ein December 2007 
Laid before the House of Commons...» 12th December 2005 
Coming into force... 2. 6... 2nd January 2006 


Citation, commencement and effect 
1 These Regulations may be cited as the Loan Relationships and Derivative Contracts 
(Exchange Gains and Losses using Fair Value Accounting) Regulations 2005 and shall come 
into force on 2nd January 2006 and shall have effect in relation to periods of account beginning 
on or after Ist January 2005. 
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Interpretation 

2— (1) In these Regulations— 
“derivative contract” has the same meaning as in Schedule 26 to the Finance Act 2002; 
“fair value accounting” has the meaning given in section 103 of the Finance Act 1996; 
“generally accepted accounting practice” has the meaning given in section 50 of the Finance 
Act 2004; 
“loan relationship” has the same meaning as in Chapter 2 of Part 4 of the Finance Act 1996; 
and 
“designated”, “fair value”, “available-for-sale” and “fair value hedge” have the same meanings 
as they have for accounting purposes. 


Currency 


3 For the purposes of these Regulations the currency with which a company computes its profits 
and losses as determined by sections 92 to 92E of the Finance Act 1993 shall be known as the 
“base currency’. 


Exchange gain or loss: general 


4 In these Regulations exchange gain or loss shall not include any debits or credits referred to in 
regulation 4(1), (3) and (4) of the Loan Relationships and Derivative Contracts (Change of 
Accounting Practice) Regulations 2004. 


Exchange gain or loss arising from loan relationship assets or liabilities 


5— (1) Paragraphs (2) and (3) set out the rules for calculating the exchange gain or loss arising 
from loan relationship assets or liabilities in the following circumstances— 


(a) the asset or liability is accounted for at fair value, or 
(b) that asset or liability or part of it is a hedged item in a designated fair value hedge and the 
risk being hedged is or includes exchange risk. 

(2) Where paragraph (1) applies and— 
(a) an amount is recognised in the company’s profit and loss account or income statement 
which arises from comparing at different times the fair value of the asset or liability (or in the 
case of regulation 5(1)(b) any part of it), and 
(b) the change in fair value is attributable to any extent to fluctuations in the spot rate of 
exchange between the currency in which the asset or liability is denominated and the base 
currency of the company, 


the exchange gain or loss is calculated as set out in paragraph (3). 


(3) The exchange gain or loss for any accounting period is the change in fair value between the 
earlier and the later time in that period that is attributable only to fluctuations in the spot rate of 
exchange between the currency in which the asset or liability is denominated and the base 
currency of the company. 


6 If an asset is accounted for as available-for-sale, the exchange gain or loss is the amount shown 
in the profit and loss account or income statement which fairly represents that gain or loss in 
accordance with generally accepted accounting practice. 


Exchange gain or loss arising from derivative contracts 


7— (1) Paragraphs (2) and (3) set out the rules for calculating the exchange gain or loss arising 

from derivative contracts where such a contract is accounted for at fair value. } 

(2) Where— 
(a) an amount is recognised in the company’s profit and loss account or’ income statement 
which arises from comparing at different times the fair value of the derivative contract, and 
(b) that change in fair value is attributable to any extent to fluctuations in the spot rate of 


exchange between the base currency of the company and one or more currencies that form 
part of— 


(i) the underlying subject,matter of the derivative contract, or 

(ii) in a case in which that currency or those currencies do not form part of t the: underlying 
subject matter of the contract, the currency or currencies in which L papents under the 
contract fall to be made, [ssa 


the exchange gain or loss is calculated as set out in paragraph (3). % 


(3) The exchange gain or loss for any accounting period is the change i in fair value between the 
earlier and the later time in that period that is attributable only to fluctuations in the spot rate of 
exchange between the currency or currencies and the base currency. 


Calculation of residual profit and loss... eg 


8 Regulation 9 applies where there is a fair value profit or loss in relation to a loan gation 
or derivative contract which is not wholly an exchange gain or. “loss (as determined by 
regulations 5 to 7). Cyasucsl jel tite 10 20 
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9— (1) Where there is a fair value profit, the residual profit is calculated by subtracting from the 
profit any exchange gain, and adding to it the amount of any exchange loss. 


(2) Where the exchange gain exceeds the fair value profit; the difference between the two is the 
residual loss. 


(3) Where there is a fair value loss, the residual loss is calculated by adding to the loss any 
exchange gain or subtracting from it any exchange loss. 

(4) Where the exchange loss exceeds the fair value loss the difference between the two is the 
residual profit. 

(5) Residual profits and losses are amounts recognised in determining a company’s profit or loss 
for a period for the purposes of section 85B(1) of the Finance Act 1996 and paragraph 17B(1) of 
Schedule 26 to the Finance Act 2002. 


2005/3448 
Registered Pension Schemes (Relief at Source) Regulations 2005 
WMO 5 ake neh ne on bee ie es ePID BGG A ALD 
Laid before the House of Commons. . . . . . 15th December 2005 


Coming into force . . 6th April 2006 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). ; 

The Commissioners for Her Majesty’s Revenue and Customs, in exercise of the powers conferred 

by section 192(6), (7) and (8) of the Finance Act 2004, and now exercisable by them, make the 

following Regulations: ' 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Relief at Source) 
Regulations 2005 and shall come into force on 6th April 2006. 


Interpretation 
2— (1) In these Regulations “section”, without more, means a section of the Finance Act 2004. 
_(2) In these Regulations, unless the context otherwise requires— 
“the basic amount” has the meaning given by section 190(4); 
“electronic signature” has the meaning given by section 7(2) of the Electronic Communica- 
tions Act 2000; 
“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003; 
“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005; 
“net contribution” means a contribution from which income tax at the basic rate is deductible 
in accordance with section 192; 
“person with parental responsibility” means a person— 
(a) in England and Wales, who has such responsibility within section 3 of the Children 
Act 1989; 
(b) in Scotland means a person who has parental responsibilities as defined by section 1(3) 
of the Children (Scotland) Act 1995; and 
(c) in Northern Ireland, who has such responsibility within the meaning of Article 6 of the 
Children (Northern Ireland) Order 1995; 
“pension scheme” and “registered pension scheme” have the meanings given by section 150; 
“relevant individual” means the person in respect of whom contributions are payable to a 
pension scheme; 
“scheme administrator” has the meaning given by section 270; 
“tax month” means a period beginning on the 6th day of any month and ending with the Sth 
day of the following month; 
“TMA 1970” means the Taxes Management Act 1970; 
[“tribunal” means the First-tier Tribunal or, where determined by or under Tribunal Procedure 
Rules, the Upper Tribunal.]! 
“year of assessment” means a year beginning with 6th April in any year and ending with Sth 
April in the following year. 


Amendments—' In para (2), entry for “tribunal” inserted by the Transfer of Tribunal Functions and Revenue and Customs 
Appeals Order, SI 2009/56 art 3, Sch 2 paras 143, 144 with effect from 1 April 2009. 


Prescribed conditions 
3— (1) Regulations 4, 5 and 6 specify the conditions subject to which relief under section 191 
(methods of giving relief for pension contributions) shall be given in accordance with sec- 
tion 192(1) and (2) (relief at source). 
(2) The particulars specified in regulation 4(2) and the declarations required by regulations 5(2) 
and 6(2) must be given to the scheme administrator by the relevant individual. This paragraph is 
subject to the qualifications in paragraph (3) and regulation 7. 


(3) In a case where— 
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(a) membership of a registered pension scheme is connected with a particular employment, 
and 
(b) an individual in such employment automatically becomes a member of a registered 
pension scheme, subject to the right of the individual to opt out of membership of the 
scheme, 
the employer (rather than the relevant individual) may give the scheme administrator the 
particulars specified in regulation 4(2), and make the declarations required by regulation 5(2) 
and 6. 


Information to be given to the scheme administrator 
4— (1) The scheme administrator must be given— 
(a) the particulars specified in paragraph (2), and 
(b) the declarations required by regulations 5(2) and 6(2), 
before the time specified in paragraph (5). 
(2) The particulars are— 
(a) the relevant individual’s full name and permanent residential address including, where the 
address is in the United Kingdom, the postcode. 
(b) the relevant individual’s date of birth; 
(c) unless the relevant individual is— 
(i) aged under 16, or 
(ii) a citizen of a country outside the United Kingdom who is not resident in the United 
Kingdom, 
the relevant individual’s National Insurance number, or a statement that he does not have one; 


(d) except where the scheme is an occupational pension scheme within the meaning of 
section 150(5), the category of status specified in paragraph (3) applicable in the relevant 
individual’s case or, if more than one category is applicable, the category which is that 
individual’s principal source of income. 
(3) The categories of status specified for the purposes of paragraph (2)(d) are— 
(a) employed, if the relevant individual is chargeable to tax under Chapter 2 of Part 2 of 
ITEPA 2003 for the year of assessment concerned in respect of employment income as 
defined in section 7 of that Act; 
(b) pensioner, where the relevant individual is chargeable to tax under Part 9 of that Act for 
the year of assessment concerned in respect of a pension; 
(c) self-employed, in the case of an individual chargeable to tax under Chapter 2 of Part 2 of 
ITTOIA 2005 for the year of assessment concerned in respect of annual profits or gains 
arising or accruing from any trade, profession or vocation carried on by the individual; 
(d) child, where the individual is under the age of 16; 
(e) other, in the case of a relevant individual not falling within any of sub-paragraphs (a) to 
(d). 
(4) In the case of a relevant individual whose status falls within paragraph (3)(e), the particulars 
given must specify which of the following descriptors is applicable or, if more than one, the most 
applicable, namely— 
(a) caring for one or more children aged under 16; 
(b) caring for a person aged 16 or over; 
(c) in full time education; 
(d) unemployed; or 
(e) other. 
(5) The time specified in relation to the particulars in paragraph (2)(a) to (d) is when the 
individual first pays a net contribution. 


Declaration that relevant individual entitled to relief 


5— (1) Before a relevant individual pays a net contribution for the first time, the scheme 
administrator must be given the declaration specified in paragraph (2). 


(2) The declaration is one that the total contributions to any registered. pension schemes in 
respect of which he is entitled to relief under section 188 will not exceed the higher of— 


(a) the basic amount, or 
(b) the relevant individual’s relevant UK earnings, within the meaning of section 189 for that 
tax year. 


Declaration about accuracy of information 
6— (1) Whenever particulars are given in accordance with eogujahon 4 they must tbe accompa- 
nied by the declaration specified in paragraph (2). beam (1S UJ 
(2) The declaration is one to the effect that— lwoitieg 
(a) in relation to— 2 8 Jeep h 
(i) the particulars specified in regulation 4(2), they are, to ee best of the maker's 
knowledge and belief, correct and complete; 7 sepo 6 nt (€) 
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(ii) the declaration specified in regulation 5(2), it is, to the best of the maker’s knowledge 
and belief, correct; 
(>) no later than the date specified in paragraph (3), the maker will give notice to the scheme 
administrator if an event occurs, as a result of which the relevant individual will no longer be 
entitled to relief for his contributions pursuant to section 188. 


(3) The date is the later of — 
(a) 5th April in the year of assessment in which the event referred to in sub-paragraph (2)(b) 
occurs; and 
(b) the date which is 30 days after the occurrence of that event. 


(4) If a declaration given under this regulation or regulation 5 is in writing, it shall be signed by, 
or on behalf of, the maker. 


Persons under incapacity and disabled persons 


7— (1) Where the obligations imposed by regulations 4 to 6 would fall to be discharged by a 
person who is— 
(a) a child under the age of 16, 
(b) a person incapable, by reason of mental disorder, of managing and administering his 
property and affairs, or 
(c) a person suffering from a physical disability, by reason of which he has difficulty executing 
documents in respect of the management and administration of his property and affairs, 


the following provisions of this regulation apply. 


(2) In a case falling within paragraph (1)(a) those obligations shall be discharged by the child’s 
parent or guardian, or a person with parental responsibility for the child. 
(3) In a case falling within paragraph (1)(b) those obligations shall be discharged— 
(a) in England and Wales or Northern Ireland, by the person’s attorney or receiver, or the 
person managing and administering his property and affairs; 
(b) in Scotland, by the person’s guardian within the meaning of the Adults with Incapacity 
(Scotland) Act 2000. 


(4) In a case falling within paragraph (1)(c) those obligations may be discharged by a person 


‘having a power of attorney in relation to the affairs of the person referred to in that 


sub-paragraph. 


Electronic communications and documents 

8— (1) If particulars or declarations given under regulations 4 to 7— 

(a) are not in writing, or 

(b) are given to the scheme administrator by someone other than the relevant individual, 
the following provisions of this regulation apply. 
(2) In a case falling within paragraph (1) the scheme administrator shall— 

(a) make a declaration in writing on behalf of the relevant individual under regulations 4 to 6 

that the particulars given or the terms of the declarations given are those recorded in the 

scheme administrator’s declaration, and 

(b) send a copy of the declaration to the relevant individual. 
(3) Unless the relevant individual notifies the scheme administrator, within 30 days after the date 
when the copy of the declaration referred to in paragraph (2) (“the original declaration”) was 
sent to him— 

(a) that he does not wish to become a member of the pension scheme, or 

(b) that the original declaration was incorrect, 
the original declaration shall take effect as from the date on which the copy of it was sent to the 
relevant individual in accordance with that paragraph. 
(4) If the relevant individual notifies the scheme administrator that the original declaration 
should be corrected, the original declaration shall cease to have effect, and the scheme 
administrator shall make a new declaration and paragraphs (2) and (3) shall apply to the new 
declaration as they applied to the original declaration. 
(5) Particulars or declarations furnished under regulation 4, 5, 6 or 7 or this regulation shall be 
regarded as furnished in writing for the purposes of this regulation if, although not in writing, 
they are furnished by means of electronic communication and contain the electronic signature of 
the maker. 
(6) Declarations made by the scheme administrator under this regulation shall be regarded as 
made in writing if they are produced by electronic means. 


(7) The copy of a declaration to be sent in accordance with paragraph (2)(b) may be sent to the 
relevant individual by electronic communications. 


(8) In the case of a person to whom regulation 7 applies, references in this regulation to the 
relevant individual include any person authorised by that regulation to act on his behalf. 


sIS 


2005/3448 reg 9 Statutory Instruments 10816 


Claims. introductory 


9— (1) Amounts recoverable by a scheme administrator under section 192(3)(a) shall be 
recovered on a claim made to Her Majesty’s Revenue and Customs for the purpose of these 
Regulations. 


(2) A claim shall be for a year of assessment (an “annual claim”). 
This is subject to the following qualification. 


(3) A claim may also be made in accordance with regulation 10 for a tax month (an “interim 
claim”). 


Interim claims 


10— (1) An interim claim may be made by a scheme administrator within 6 months after the end 
of the tax month for which it is made. 


This is subject to the following qualifications. 


(2) An interim claim may not be made for the tax month ending Sth October or for any 
subsequent month until the annual claim for the preceding year of assessment and any 
information required by a notice under regulation 15(1) in respect of that year has been made by 
the scheme administrator and received by an officer of Revenue and Customs. 


(3) An interim claim may not be based on an estimate but may only be made to recover an 
amount deducted in respect of contributions paid in the tax month to which it relates. 


(4) If the amount claimed is established to the satisfaction of Her Majesty’s Revenue and 
Customs, they shall pay that amount to the claimant: if they are not so satisfied they shall pay to 
the claimant any lesser amount which is so established. 


(5) If a scheme administrator discovers that an amount paid by Her Majesty’s Revenue and 
Customs under paragraph (4) was excessive the scheme administrator shall bring into account in 
the interim claim next made after the discovery (“the subsequent claim”) the amount of the 
excess. 


If that excess exceeds the amount deducted in respect of the tax month for which the subsequent 
claim is made— 


(a) the scheme administrator shall repay the amount of the excess to Her Majesty’s Revenue 
and Customs with the claim; and 

(b) if the scheme administrator fails so to do that amount shall immediately be recoverable by 
Her Majesty’s Revenue and Customs in the same manner as tax charged by an assessment on 
the scheme administrator which has become final and conclusive. 


Annual claims 


11— (1) An annual claim may be made at any time within 6 years after the end of the year of 
assessment to which it relates. 


This is subject to the following qualification. 


(2) In relation to any year of assessment in which a scheme administrator has received and not 
repaid in full any amount on an interim claim, the administrator shall within 6 months after the 
end of the year of assessment make an annual claim. 


(3) An annual claim— 


(a) may not be based on an estimate but may only be made to recover an amount deducted in 
respect of contributions paid in respect of the year of assessment to which it relates, and 
(b) must bring into account payments made in respect of that year. 


For the purpose of this regulation “aggregate of the interim payments” means the aggregate of 
payments made (and not repaid) on interim claims. ¢ 


(4) Where the aggregate of the interim payments shown by an annual claim exceeds the amount 
deducted for the year of assessment— 


(a) the scheme administrator shall repay the amount of the excess to Her Majeaty s Revenue 
and Customs with the claim; and 

(b) if the administrator fails to do so, that amount shall immediately be recoverable by Her 
Majesty’s Revenue and Customs in the same manner as tax charged by an assessment, on the 
scheme administrator which has become final and conclusive. — 


(5) If a scheme administrator fails to make an annual claim under paragraph. (2), within the time 
limited by that paragraph, an officer of Revenue and Customs may issue a notice to the scheme 
administrator showing the aggregate of the interim payments for the year, and stating that they 
are not satisfied that the amount due to the scheme administrator for the year. of assessment 
exceeds the lower amount stated in the notice. 


(6) If an annual claim is not delivered to Her Majesty’s Revenue and Customs within 14 days 
after the issue of a notice under paragraph (5), the amount of the’ difference etween the 
aggregate of the interim payments and the amount stated in the notice shall i sdiately be 
recoverable by Her Majesty’s Revenue and Customs in the same manner as tax charged by an 
assessment on the scheme administrator which has become final and conclusive... 4) 
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(7) If an annual claim has been made and the scheme administrator subsequently discovers that 
an error or mistake has been made in the claim the scheme administrator may make a 
supplementary claim within the time limited by paragraph (1). 


Claims: supplementary provisions 


12— (1) Section 42 of TMA 1970 (procedure for making claims) shall not apply to a claim under 
these Regulations. 
(2) No appeal shall lie from the decision of an officer of Revenue and Customs on an interim 
claim. 
(3) An appeal ...' from the decision of an officer of Revenue and Customs on an annual claim 
...| shall be brought by giving written notice to the officer within 30 days of receipt of written 
notice of the decision. 
(4) No payment made or other thing done on or in relation to an interim claim shall prejudice 
the decision on an annual claim. 
(5) Part 5 of TMA 1970 (appeals and other proceedings) shall apply to an appeal under 
paragraph (3) [and, on an appeal that is notified to the tribunal, the tribunal]! may vary the 
decision appealed against whether or not the variation is to the advantage of the appellant. 
(6) All such assessments, payments and repayments shall be made as are necessary to give effect 
to the decision of an officer of Revenue and Customs on an annual claim, or to any variation of 
that decision on appeal. 
(7) Claims under these Regulations must— 
(a) contain such information and be in such form as the Commissioners for Her Majesty’s 
Revenue and Customs may prescribe (and forms prescribed for annual claims may require a 
report to be given by the scheme administrator’s auditor); 
(b) contain declarations to the effect that— 
(i) sufficient records in respect of the scheme are maintained so as to enable the 
requirements of these Regulations to be satisfied, and 
(11) the information contained in the claim (including the declaration referred to in 
paragraph (i)) is correct; and 
(c) be signed by the scheme administrator or an individual in the service of the scheme 
administrator authorised by him. 
Amendments—! In para (3), words “shall lie to the Special Commissioners” and “*, and the appeal” revoked, and in para (5), 


words substituted for words “and on an appeal to the Special Commissioners”, by the Transfer of Tribunal Functions 
and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 143, 145 with effect from 1 April 2009. 


Recovery on de-registration of schemes 
13— (1) When a scheme administrator gives information to an officer of Revenue and Customs 
in accordance with regulation 15(2) the amount (if any) referred to in regulation 15(2)(b) must 
be paid to Her Majesty’s Revenue and Customs. 
(2) If an amount payable by virtue of paragraph (1) is not paid as required, that amount shall 
immediately be recoverable by Her Majesty’s Revenue and Customs in the same manner as tax 
charged by an assessment on the scheme administrator which has become final and conclusive. 


Recovery of amounts by assessment &c 

14— (1) Section 30 of TMA 1970 (recovery of overpayment of tax, etc) shall apply in relation to 
the payment by Her Majesty’s Revenue and Customs of an amount— 

(a) paid under these Regulations to which a scheme administrator was not entitled, or 

(b) recoverable from a scheme administrator under regulations 10(5), 11(4) or (6) or 13, 
as if it had been income tax repaid to the scheme administrator to which he was not entitled. 
(2) An assessment made by virtue of this regulation shall be made by an officer of Revenue and 
Customs and, subject to the provisions of these Regulations, TMA 1970 shall apply as if the 
assessment were an assessment to tax for the year of assessment in respect of which the amount 
was paid or is recoverable. 
(3) For the purposes of section 86 TMA 1970 (interest on overdue income tax and capital gains 
tax) the relevant date shall be the later of — 

(a) 1st January in the year in which the amount was paid or is recoverable; or 

(b) the date of the making of the repayment by Her Majesty’s Revenue and Customs 

following receipt of the annual claim for that year. 
(4) Section 95 of TMA 1970 (incorrect return or accounts of income tax or capital gains tax) shall 
apply to an amount— 

(a) paid under these Regulations to a scheme administrator by reason of an incorrect claim made 

by him and 

(b) to which the scheme administrator was not entitled, 
as if that amount were tax payable by him.! 


Amendments—! Para (4) revoked by the Finance Act 2008, Schedule 40 (Appointed Day, Transitional Provisions and 
Consequential Amendments) Order, SI 2009/571 art 9, Sch 1 paras Sch 2 paras 40, 41 with effect from 1 April 2009. 


SIS 


2005/3448 reg 15 Statutory Instruments 10818 


Information 
15— (1) An officer of Revenue and Customs may by notice in writing require any person who is, 
or who at any time has been 
(a) a scheme administrator to whom net contributions have been paid, or 
(b) an individual or other person who has paid such contributions, 
to give the officer, within such time (not being less than 14 days) as may be provided in the 
notice, such information and in such form as may be prescribed in the notice. 
(2) If an officer of Revenue and Customs by notice under section 157 withdraws the registration 
of a scheme under which net contributions have been paid, within 30 days the scheme 
administrator in relation to that scheme must give to that officer the following information— 
(a) the full name, address and national insurance number of each individual who has paid net 
contributions after the date specified in the notice in relation to the scheme (“the relevant 
contributions”); and aq OF 
(b) the amount of relief obtained under section 189 by means of the relevant contributions. 


(3) If the requirements of regulations 4 to 6 or 7(2) or (3) have not been met in relation to an 
individual who has paid net contributions, the scheme administrator to whom such contribu- 
tions have been made shall give to an officer of Revenue and Customs the information 
prescribed in paragraph (2) within 30 days. 


Inspection of records 

16— (1) Every scheme administrator to whom net contributions have been paid shall, whenever 
required so to do, make available for inspection by an officer of Revenue and Customs all books, 
documents and other records (including all particulars and declarations furnished under 
regulations 4 to 6 and 7(2) to 7(4)) in the scheme administrator’s possession or control relating 
to 

(a) contributions paid to the scheme administrator, 

(b) the scheme under which those contributions were paid, and 

(c) the individual who paid the contributions. 
(2) Where records are maintained by computer, the scheme administrator shall provide the 
person making the inspection with all facilities necessary to obtain information from them. 
(3) All books, documents and records referred to in paragraph (1), shall be preserved by the 
scheme administrator so as to be available for inspection under this regulation for a period of six 
years following the end of the tax year to which they relate, or, where there is more than one 
such year, the later or latest of them. 
This is subject to the following qualification. 
(4) All particulars and declarations furnished under regulations 4 to 8 shall be preserved for a 
period of six years following the end of the tax year in which the individual to whom they relate 
ceased to make net contributions. 


Transitional provision 

17— (1) If information has been furnished to, or a declaration made to, the scheme administra- 
tor of a personal pension scheme in relation to an individual in accordance with any provision of 
the Personal Pension Schemes (Relief at Source) Regulations 1988 (“the 1988 Regulations”), 
paragraph (2) applies. 
(2) If this paragraph applies, and the scheme administrator to whom information or a 
declaration under these Regulations would fall to be made— 

(a) is the same person as the scheme administrator to whom that information was furnished 

(whether in the form of particulars or a certificate), or that declaration was made, under the 

1988 Regulations, or 

(b) is the successor, as the scheme administrator of the scheme to which the 1988 Regulations 

applied, of the person to whom that information was furnished or that declaration was made, 
the information furnished under the 1988 Regulations, and the declaration under those 
Regulations, shall be treated as having been furnished or made under these Regulations, 


2005/3449 
Registered Pension Schemes (Prescribed Interest Rates for Authorised Employer 
Loans) Romulans 2005 


Made. . . ' nets tig December 2005 
Laid before the House of ‘Commons... -.0L5 December 2005 
Coming into force... ony tt te 0 AA Demis, 


The Commissioners for Her Majesty’s Revenue and Gustoma in exercise of the powers conferred 
by section 179(2)(a) of the Finance Act 2004 make the following Regulations: 

. WA SVN © 
Citation and commencement rr aT 


1 These Regulations may be cited as the Registered Pension Schemes renters intennalidi oie es 
for Authorised Employer Loans) Regulations 2005 and shall come into force on 6th April 2 


10819 Registered Pension Schemes (Minimum Contributions) Regs 2005/3450 reg 2 


Interpretation 
2— (1) In these Regulations— 
“the operative date” means the sixth working day of each month; 
“Hilae tere date” is the twelfth working day preceding the operative date in the following 
month; 


“working day” means a day which is not a non-business day within the meaning of section 92 
of the Bills of Exchange Act 1882. 


(2) In these Regulations the relevant interest rate found on a reference date is the percentage rate 
per annum found by the following steps. 
Step 1 
Find the average of the base lending rates of — 
(a) the Bank of Scotland: 
(b) Barclays Bank ple; 
(c) HSBC Bank ple; 
(d) Lloyds TSB Bank ple; 
(e) National Westminster Bank plc; and 
(f) the Royal Bank of Scotland plc. 
Step 2 
If the amount found by step | is a multiple of '/4%, that is the relevant interest rate. 


If the amount found by step | is not such a multiple, round the amount up to the nearest 
amount which is such a multiple. 


Prescribed rate of interest for the purposes of section 179 of the Finance Act 2004 


3— (1) For the purposes of section 179 of the Finance Act 2004 (authorised employer loans) the 
‘prescribed rate of interest is found in accordance with paragraph (2). 


(2) The prescribed rate applicable for the period beginning on one operative date and ending on 
the day preceding the next operative date is the percentage rate found by the formula— 
RIR+ 1 


‘Here RIR is the relevant interest rate found on the reference date immediately preceding the 
operative date at the start of the period. 


2005/3450 
Registered Pension Schemes (Minimum Contributions) Regulations 2005 


Made “sere of assessment” Nae che th ; . 14th December 2005 
Laid before the House of Commons. . . . . . 15th December 2005 
Comingantolforcenienad.ovisesn smi? iin 4 busier mrad 6thAprib2006 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 

The Commissioners for Her Majesty’s Revenue and Customs, in exercise of the powers conferred 

upon them by section 202(5)(b) of the Finance Act 2004, and now exercisable by them, make the 

following Regulations: 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Minimum Contributions) 
Regulations 2005 and shall come into force on 6th April 2006. 


Recovery of amounts representing basic rate tax 


2— (1) Subsections (1), (1B), (4) and (5) of section 30 of the Taxes Management Act 1970 
(recovery of overpayments of tax, etc) shall apply in relation to the payment by the Commis- 
sioners for Her Majesty’s Revenue and Customs of an amount, by way of minimum contribu- 
tions under section 202 of the Finance Act 2004, which— 

(a) they were not required to pay, or 

(b) they were required to pay, but which they paid to persons other than the scheme 

administrator of the registered pension scheme to whom they should have made the payment, 


as if a sum representing income tax at the basic rate on the amount paid (“the notional 
repayment sum”) had been income tax repaid to the person to whom, or in respect of whom, the 
amount was paid, and to which that person was not entitled. 


(2) An assessment made by virtue of paragraph (1) shall be made by an officer of Revenue and 
Customs and the provisions of the Taxes Management Act 1970 shall apply to the assessment as 
if it were an assessment to tax for the year of assessment in respect of which the amount of the 
notional repayment sum was paid. 
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2005/3451 
Registered Pension Schemes Prescried Schemes and Occupations) Regulations 2005 
Made . . . .. . . . 14th December 2005 
Laid before the ‘House of Commons. ... . . . 15th December 2005 
Coming into force. . . 7 eo eciat, aOll Apia uUo 


The Commissioners for Her Mates S Beveab oe Castoma in exercise of the powers conferred 
by paragraphs 19(3)(c) and 23(4)(b) of Schedule 36 to the Finance Act 2004, and now exercisable 
by them , make the following Regulations: 


Citation, commencement and interpretation 


1— (1) These Regulations shall be cited as the Registered Pension Schemes (Prescribed Schemes 
and Occupations) Regulations 2005 and shall come into force on 6th April 2006. 


(2) In these Regulations “Schedule 36” means Schedule 36 to the Finance Act 2004 (pension 
schemes etc: transitional provisions and savings) and any other reference to a numbered 
Schedule is a reference to the corresponding Schedule to these Regulations. 


Schemes prescribed for the purposes of paragraph 19(3) of Schedule 36 
2 A pension scheme is prescribed for the purposes of paragraph 19(3) of Schedule 36 if— 


(a) it is listed in Schedule 1; or 
(b) it is a scheme established solely for the receipt of additional voluntary pension contribu- 
tions from members of a scheme listed in Schedule 1. 


Occupations prescribed for the purposes of paragraph 23 of Schedule 36 


3 The occupations listed in Schedule 2 are prescribed for the purposes of paragraph 23 of 
Schedule 36. 


SCHEDULE? 
PRESCRIBED SCHEMES 


Regulation 2 
The Armed Forces Pension Scheme. 
The British Transport Police Force Superannuation Fund. 
The Firefighters’ Pension Scheme. 
The Firemen’s Pension Scheme (Northern Ireland). 
The Gurkha Pension Scheme 
The Police Pension Scheme. 
The Police Service of Northern Ireland Pension Scheme. 
The Police Service of Northern Ireland Full Time Reserve Pension Scheme. 


SCHEDULE 2 
PRESCRIBED OCCUPATIONS 


Regulation 3 
Athletes 
Badminton Players 
Boxers 
Cricketers 
Cyclists 
Dancers 
Divers (Saturation, Deep Sea and Free Swimming) 
Footballers 
Golfers 
Ice Hockey Players iieaa 
Jockeys—Flat Racing vr - aL 
Jockeys—National Hunt 391 odd lOmOseTizini 
Members of the Reserve Forces 2D ego me 6 
Models ‘ ; 1 DBA Oj mrueo 
Motor Cycle Riders (Motocross or Road Racing) em? & ; 
Motor Racing Drivers Pittxme ¢ mand ee 4 
Rugby League Players ag Ades subband + eceitaaie by a sao sii 
Rugby Union Players bi Wed Rey Eqenisnomon 
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Skiers (Downhill) 

Snooker or Billiards Players 
Speedway Riders 

Squash Players 

Table Tennis Players 

Tennis Players (including Real Tennis) 
Trapeze Artistes 

Wrestlers 


2005/3452 
Registered Pension Schemes (Discharge of Liabilities under Sections 267 and 268 of 
the Finance Act 2004) peeulione 2005 


Made . . g . . . 14th December 2005 
Laid before the House of Commons. . . . . . 15th December 2005 
GomincuintOyOrccear wane: Pet sah ean. 0tR April, 2006 


Modifications—Registered Pension Schemes (Splitting of Schemes) Sek hofinel SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 

The Commissioners for Her Majesty’s Revenue and Customs, in exercise of the powers conferred 

by sections 267(10) and 268(10) of the Finance Act 2004 make the following Regulations: 


Citation and commencement 
1 These Regulations may be cited as the Registered Pension Schemes (Discharge of Liabilities 
under Sections 267 and 268 of the Finance Act 2004) Regulations 2005 and shall come into force 
on 6th April 2006. 


Interpretation 


2 In these Regulations— 
“a section 267 application” means an application under subsection (2) or (5) of section 267 of 
the Finance Act 2004 (which concern the scheme administrator’s liability to lifetime allowance 

_ charges); 

~ “a section 268 application” means an application under subsection (2) or (5) of section 268 of 
the Finance Act 2004 (which concern hability to unauthorised payments surcharges and 
scheme sanctions charges); 
“applicant” means a person making a section 267 application or a section 268 application; and 
“company and “year of assessment” have the meanings given to them in section 832 of the 
Income and Corporation Taxes Act 1988. 


Time limits for, and content of section 267 and 268 applications 
3— (1) Any section 267 application or section 268 application must be made in writing— 


(a) in the case of a company, not later than six years after the end of the accounting period to 


which it relates; or 
(b) in the case of any other applicant, no later than five years after the 31st January next 


following the year of assessment to which it relates. 
This is subject to the following qualification. 
(2) If an assessment is made under section 36 of the Taxes Management Act 1970 (assessments 
for the purpose of making good any loss to the Crown from a loss of income tax, etc) , the 
section 267 application or section 268 application (as the case may be) must be made within two 
years of the date on which the assessment is issued as stated in the notice of that assessment. 
(3) A section 267 application or section 268 application shall set out particulars of the ground 
relied on under the relevant section. 


Applications on behalf of persons who are incapacitated 
4 A section 267 application or 268 application may be made on behalf of an incapacitated 
person by his trustee, Baatsian or receiver. 


Here “incapacitated person” has the meaning given by section 118 of the Taxes Management 
Act 1970. 


Supplementary applications 
5 Where a section 267 application or section 268 application has been made and the applicant 
subsequently discovers that an error or mistake has been made in it, the applicant may make a 
supplementary application in the same manner, and within the same time, as is allowed for 
making the original application. 
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2005/3453 
Employer-Financed Retirement Benefits Schemes (Provision of Information) 
Resulalicns 2005 


Made . . . . . . 14th December 2005 
Laid before the House of Commons. . . . . . 15th December 2005 
Coming into force. . . . . . . . . J 6th Aprit 2006 


The Commissioners for Her Majesty’s Reon cite Cistoala in exercise of the powers conferred 
by section 251(1) and (2)(e) and (f) of the Finance Act 2004, and now exercisable by them, make 
the following Regulations: 


Citation and commencement 


1 These Regulations may be cited as the Employer-Financed Retirement Benefits Schemes 
(Provision of Information) Regulations 2005 and shall come into force on 6th April 2006. 


Interpretation 
2— (1) In these Regulations— 
“the Act” means the Finance Act 2004; and 
“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003. 
(2) In these Regulations— 
“employer-financed retirement benefits scheme” has the same meaning as in section 393A of 
ITEPA 2003; 
“relevant benefits” has the same meaning as in section 393B of ITEPA 2003; 
“responsible person” has the same meaning as in section 399A of ITEPA 2003; 
“year of assessment” means a year beginning with 6th April in any year and ending with Sth 
April in the following year. 


Prescribed person 
3 The responsible person in relation to an employer-financed retirement benefits scheme is the 
person prescribed for the purposes of these Regulations. 


Provision of information in relation to the coming into operation of schemes 

4— (1) The responsible person shall supply to the Board the particulars prescribed in 
paragraph (3) on or before 31st January next following the end of the year of assessment during 
which the scheme first came into operation. 
(2) For the purposes of this regulation a scheme “comes into operation” on whichever is the first 
date, on or after that on which these Regulations come into force, on which— 

(a) an employer makes a contribution to that scheme; or 

(b) relevant benefits are provided. 
(3) The prescribed information for the purposes of this paragraph is— 

(a) the name of the scheme; 

(b) the address of the responsible person; and 

(c) the date the scheme came into operation. 


Provision of information in relation to relevant benefits 


5— (1) The responsible person shall supply to the Board the particulars prescribed in 
paragraph (3) in respect of all relevant benefits provided during the year of assessment at the 
time prescribed by paragraph (4). 

This is subject to the following qualification. 


(2) Information is not required to be supplied under this regulation in respect of pensions which 
are chargeable to tax under Chapter 2 of Part 9 of ITEPA 2003. 


(3) The prescribed information is— 
(a) the name, address and national insurance number of the recipient of the relevant benefit; 
(b) the nature of the relevant benefit provided; and 
(c) the amount of the relevant benefit calculated in accordance with section BEAD of ITEPA 
2003. 


(4) The prescribed time is not later than 7th July following the end of the year of assessment in 
which the relevant benefit was provided. 


rec 


2005/3454 
Registered Pension Schemes Accounting and LS a Regulations 2005 
Made . . . .. 14th December 2005 
Laid before the House of Commons... . . . 15th December 2005 
Coming into force. . . .. izint 1p Lone os.l6th Aprl2oooie: 2 


Modifications—Registered Pension Schemes iain of SeRGHEEAS RAO SI ete reg 3 i of this 
provision in relation to sub-scheme administrators). UNAbS 
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The Commissioners for Her Majesty’s Revenue and Customs, in exercise of the powers conferred 
upon them by sections 254(4)(b), (6) and (7) and 255 of the Finance Act 2004 make the 
following Regulations: 


Citation and commencement 
1 These Regulations may be cited as the Registered Pension Schemes (Accounting and 
Assessment) Regulations 2005 and shall come into force on 6th April 2006. 


Interpretation 


2— (1) In these Regulations— 


“the Act” means the Finance Act 2004; 
“ITTEPA” means the Income Tax (Earnings and Pensions) Act 2003; 
“TMA” means the Taxes Management Act 1970. 


(2) In these Regulations a reference to a numbered case is a reference to the case bearing that 
number in Table 2. 


The particulars required to be included in returns under section 254 
3 If the scheme administrator is liable to income tax in respect of a charge listed in column | of 
Table 1, the return under section 254 of the Act must include the particulars in respect of that 
liability specified in column 2. 


TABLE | 
Column I: charge Column 2: specified particulars 
Charge under section 207 of the Act 1 The number of employers to whom an 
(authorised surplus payments charge). authorised surplus payment was made. 


2 The name, registered address and, if 
appropriate, company registration number of 
each employer to whom an authorised surplus 
payment was made. 

3 The date the authorised surplus payment was 
made. 

4 The amount of tax due and payable in 
respect of each authorised surplus payment. 


1 The number of individuals lable to a lifetime 
allowance charge. 

2 The name, date of birth, address and national 
insurance number of each individual liable to a 
lifetime allowance charge. 

3 The date of the benefit crystallisation event in 
relation to the lifetime allowance charge. 

4 The amount of tax due in respect of each 
chargeable amount as constitutes a lump-sum 
amount and each chargeable amount as 
constitutes a retained amount. 


Charge under section 242 of the Act The date the registration of the registered 
(de-registration charge). pension scheme was withdrawn. 


The making of assessments 


4— (1) In the cases listed in column 1 of Table 2 an officer of Revenue and Customs must issue 
an assessment to tax to the assessable person specified in column 2. 


Charge under section 214 of the Act 
(lifetime allowance charge). 


TABLE 2 


Coluonn 2: assessable person 


Case 1: a charge to tax arises under The person liable to the charge under 
section 208 of the Act (unauthorised section 208(2) of the Act, 
payments charge) and the person liable 
to the charge is a company. 


The person liable to the charge under 


Case 2: a charge to tax arises under 
section 209(3) of the Act. 


section 209 of the Act (unauthorised 
payments surcharge) and the person 
liable to the charge is a company. 
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Column 1 Column 2: assessable person 
Case 3: a charge to tax arises under The person liable under section 217(2) of the 
section 217(2) of the Act (lifetime Act. 


allowance charge on receipt of a lump 
sum death benefit). 


Case 4: a charge to tax arises under The scheme administrator, or the person or 
section 239 of the Act (scheme sanction | persons liable to the scheme sanction charge 
charge). under section 239(3) of the Act. 


Case 5: the correct tax due under The scheme administrator. 
section 254 of the Act has not been 
paid on or before the due date. 


(2) Subject to paragraph (3), tax assessed under this regulation is payable within 30 days after the 
issue of the notice of assessment. 

(3) Tax assessed under cases | and 2 is payable on the day following the expiry of nine months 
from the end of the accounting period in which the unauthorised payment was made or, if later, 
within 30 days after the issue of the notice of assessment. i 

(4) An assessment under case 3 may be made at any time not later than six years after an officer 
of Revenue and Customs is notified of the relevant lump sum death benefit, but cannot be made 
later than 20 years after 31st January following the end of the tax year in which the relevant 
lump sum death benefit was paid. 

(5) Any tax assessable under one or more cases of Table 1 may be included in one assessment if 
the tax so included is all due on the same date. 


Interest on tax due under section 254 or assessed under regulation 4 

5— (1) Tax which— 

(a) becomes due and payable in accordance with section 254(5) of the Act, or 

(b) is assessed under regulation 4, 
ace interest at the prescribed rate from the reckonable date until payment (“the interest 
period”). 
(2) The “prescribed rate” means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 86 of TMA. 


(3) In relation to each of the cases listed in column | of Table 3, the “reckonable date” is 
specified in column 2. 


TABLE 3 


Column 1 Column 2: reckonable date 


Tax due under section 254 of the The due date under section 254(5) of the Act. 
Act. 


Tax assessed under case | or 2. The day following the expiry of nine months from 
the end of the accounting period in which the 
unauthorised payment was made. __ 


Tax assessed under case 3. 31st January following the end of the tax year in 
which the relevant lump sum death benefit was 
paid. . 


Tax assessed under case 4. 31st January following the end of the tax year in 
which the scheme sanction charge arose. 


Tax assessed under case 5. The due date under section 254(5) of the Act. 


Tax assessed under case 6 or 7. The date the tax was due before sections 272 or 
273 of the Act applied in relation to the pension » 
scheme. pt ath 


t an 
J OU teil 


Tax assessed under case 8. 31st January following the end of the tax year in 
which the benefit within section 393 of ITEPA is — 


received. tude ay isd 


—— eee +4 


; f Ae f sad £ 
(4) Paragraph (1) applies even if the reckonable date is a non-business day as defined by 
section 92 of the Bills of Exchange Act 1882. | bres (ogaatonue eiionrysg | 
(5) Any change made to the prescribed rate during the interest period applies to the unpaid 
amount from the date of the change. 
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The making of amended returns 
6 If the scheme administrator becomes aware— 
(a) that anything which ought to have been included in a return made under section 254 of 
the Act for any period has not been so included, 
(b) that anything which ought not to have been included in a return made under section 254 
of the Act for any period has been so included, or 
(c) that any other error has occurred in a return made under section 254 of the Act for any 
period, 
the scheme administrator must immediately make an amended return to an officer of Revenue 
and Customs for that period. 


Adjustments, repayments and interest on tax overpaid 

7— (1) If the correct tax due under section 254 of the Act has not been paid on or before the due 

ate or if an amended return is made under regulation 6, an officer of Revenue and Customs 
may make such adjustments or repayments as may be required for securing that the resulting 
liabilities to tax (including interest on unpaid or overpaid tax) whether of the scheme adminis- 
trator or of any other person are the same as they would have been if the correct tax had been 
paid or if a correct return had been made. 
(2) Tax overpaid which is repaid to the scheme administrator or any other person carries interest 
at the prescribed rate from the later of the due date and the date on which the tax was paid until 
the date of repayment (“the interest period”). 
(3) The “prescribed rate’ means the rate applicable under section 178 of the Finance Act 1989 
for the purposes of section 824 of the Income and Corporation Taxes Act 1988. 
(4) Any change made to the prescribed rate during the interest period applies to the overpaid 
amount from the date of the change. 


Modifications and application of TMA 
8— (1) Section 9(1A). of TMA (tax not to be assessed by a self-assessment) applies with the 
following modifications in relation to an assessment, to tax under case 3, 6 or 7. 
(2) At the end of paragraph (a) delete “or”. 
(3) After paragraph (b) insert— 
“(c) 1s chargeable on a person under section 217(2) of the Finance Act 2004 (liability to 
lifetime allowance charge by reason of the payment of a relevant lump sum death benefit), 
(d) is chargeable on a person or persons under section 272 of the Finance Act 2004 
(trustees etc liable as scheme administrator), or 
(e) is chargeable on a person or persons under section 273 of the Finance Act 2004 
(members liableas scheme administrator).”. 
9— (1) Section 29(1)(a) of TMA (assessment where loss of tax discovered) applies with the 
following modification in relation to an assessment to tax under case 1, 2 or 3. 
(2) After “any income” insert— 
“unauthorised payments under section 208 of the Finance Act 2004 or surchargeable 
unauthorised payments under section 209 of that Act or relevant lump sum death benefit 
under section 217(2) of that Act”. 


10— (1) Section 34(1) of TMA (ordinary time limit of six years) applies with the following 
modifications in relation to an assessment to tax under case 8. 
(2) For “income tax or” substitute “income tax,”. 
(3) After “capital gains tax” insert— 
“or to tax chargeable under section 394(2) of the Income Tax (Earnings and Pensions) 
Act 2003”. ..9 


11— (1) Section 36(1) of TMA (fraudulent or negligent conduct) applies with the following 
modifications in relation to an assessment. to tax under case 8. 


(2) For “income tax or” substitute “income tax,”. 


(3) After “capital gains tax” insert “or to tax chargeable under section 394(2) of the Income Tax 
(Earnings and Pensions) Act 2003”. 
12 In relation to any assessment under case S— 
(a) section 34 of TMA applies notwithstanding that the assessment may relate to a quarter or 
other period which is not a year of assessment, and 
(b) for the purposes of section 36 of TMA any such assessment relates to the year of 
assessment in which the quarter or other period ends. 


. Modification of Schedule 18 to the Finance Act 1998 


13— (1) Schedule 18 to the Finance Act 1998 (company tax returns, assessments and related 
matters) applies with the following modification in relation to an assessment to tax under case 8. 


(2) In paragraph )1 after “as if it was corporation tax” insert— i 
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“but does not include any tax which is chargeable on the person who is (or persons who are) 
the responsible person in relation to an employer-financed retirement benefits scheme under 
section 394(2) of the Income Tax (Earnings and Pensions) Act 2003”. 


2005/3455 
Registered Pension Schemes and Employer-Financed Retirement Benefits Schemes 
(Information) (Prescribed Descriptions of Persons) Regulations 2005 


Made . . . . . . «14th December 2005 
Laid before the House of Commons. . . . . . 15th December 2005 
Coming into forcé .~. 0... es ee ee Oe ee ce 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 

The Commissioners of Inland Revenue, in exercise of the powers conferred upon them by 

section 252(1) of the Finance Act 2004, make the following Regulations: 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Registered Pension Schemes and Employer- 
Financed Retirement Benefits Schemes (Information) (Prescribed Descriptions of Persons) 
Regulations 2005 and shall come into force on 6th April 2006. 
(2) In these Regulations any reference, without more, to a numbered section, is a reference to the 
section of the Finance Act 2004 which is so numbered. 


Prescribed descriptions of persons for the purposes of section 252 of the Finance Act 2004 
2— (1) For the purposes of section 252 (notices requiring documents or particulars. about 
registered pension schemes and employer-financed retirement benefit schemes) the prescribed 
descriptions of persons are those prescribed in the following paragraphs. 

For the purposes of this regulation “the relevant period” means the period which— 
(a) begins with the time at which occurred the event in relation to which information is 
required by the notice under section 252, and 
(b) ends with the end of the sixth tax year following that in which that event occurred. 
(2) In relation to a pension scheme referred to in subsection (3)(a), (b) or (c) of section 252 the 
prescribed descriptions of person are— 


(a) any person who is, or at any time during the relevant period has been, the scheme 
administrator, 
(b) any person who is, or at any time during the relevant period has been, a trustee of the 
scheme, 
(c) any person who is, or at any time during the relevant period has been, a sponsoring 
employer in relation to the scheme, and 
(d) any person who is, or at any time within the relevant period has been, a member of the 
scheme, 
in respect of which the notice is given. 
(3) In relation to an annuity purchased with sums or assets held for the purposes of a registered 
pension scheme, the prescribed description of person is the insurance company or other person 
from whom the annuity has been purchased. 
(4) In relation to an employer-financed retirement benefits scheme, the prescribed description of 
person— 
(a) for the purposes of section 252(3)(e), is the responsible person at the time the scheme 
comes into operation; and 
(>) for the purposes of section 252(3)(f) is the responsible person at the time that the notice 
under that section is issued. 
(5) For the purposes of paragraph (4)— : 
(a) a scheme “comes into operation” on whichever is the first date, on or after that on which 
these Regulations come into force on which— : 
(i) an employer makes a contribution to that scheme; or 
(11) relevant benefits are provided; and 


(b) “responsible person” has the meaning given in section rece on the Doe Tax Earnings 
and Pensions Act 2003. ¥ 


2005/3456 
Registered Pension Schemes (Audited Accounts) (Specified Persons) Redilations 2005 


Made by the Commissioners for HMRC under FA 2004 s 250(6) , 


Made. . L120 TO Ah December eggs tm 
Laid before the House of Commons. . . . . . 15th December 2005 
Coming into force... . .. snonn?. \o spinor Apri 2908 


ripe (41) —E) 


Citation and commencement 
1 These Regulations may be cited as the Registered Pension Schemes (Audited “Accounts) 
(Specified Persons) Regulations 2005 and shall:come into force on 6th April 2006.5 
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Specified descriptions of persons in relation to the audit of registered pension scheme accounts 
2 In relation to the audit of the accounts of a registered pension scheme, the following 
descriptions of person are specified namely— 

[(a) a person specified in section 1212 of the Companies Act 2006 (individuals and firms: 

eligibility for appointment as a statutory auditor);]! 

(>) a person eligible for appointment as a scheme auditor under section 47(1) of the Pensions 

a 1995 or Article 47(1) of the Pensions (Northern Ireland) Order 1995 (professional 

advisers). 


This is subject to regulation 3. 


Amendments—' Para (a) substituted by the Companies Act 2006 (Consequential Amendments) (Taxes and National 
Insurance) Order, SI 2008/954 arts 55, 56 with effect from 6 April 2008. 


Circumstances in which a person specified under regulation 2 is not to audit scheme accounts 
3 Notwithstanding regulation 2, a person shall not be a registered pension scheme’s auditor if he 
is— 

(a) a member of the scheme; 

(6) employed under a contract of service by the scheme administrator; 

(c) an employer in relation to the scheme; or 

(d) ineligible, by virtue of [section 1214 of the Companies Act 2006]', to audit the accounts of 

a company which is an employer in relation to the scheme. 


Amendments—! Words in sub-para (d) substituted by the Companies Act 2006 (Consequential Amendments) (Taxes and 
National Insurance) Order, SI 2008/954 arts 55, 57 with effect from 6 April 2008. 


2005/3457 
Taxes Management Act 1970 (Modifications to Schedule 3 for Pension Scheme 
Appeals) Order 2005 


Revocation—These Regulations revoked by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 para 187(u) with effect from 1 April 2009. 


2005/3458 
Registered Pension Schemes (Restriction of Employers’ Relief) Regulations 2005 


Made by the Commissioners for HMRC under FA 2004 s 196A(1) 
Madel bef a Oe, elo eons 393 10-0987 4th December! 2005 
Laid before the House of Commons... . . -. 15th December 2005 
Coming into force . SHOT ROM YOURSR . 6th April 2006 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Registered Pension Schemes (Restriction of 
Employers’ Relief) Regulations 2005 and shall come into force on 6th April 2006. 
(2) In these Regulations— 
(a) “arrangement” has the meaning in section 152(1); 
(b) “period of account” has the meaning in section 832(1) of the Income and Corporation 


Taxes Act 1988; and 
(c) references to a section (without more) are to that section of the Finance Act 2004. 


Scope of these Regulations 
2— (1) These Regulations apply in circumstances where— 
(a) subsection (2) or (3) of section 196A applies (or both do); and 
(b) the condition in paragraph (2) is not satisfied. 
(2) The condition in this paragraph is that, in such of those subsections as apply— 
(a) the employer-financed retirement benefits scheme referred to is a recognised overseas 
pension scheme within the meaning in section 150(8); and 
(b) the individual referred to would be a relevant migrant member of that scheme by virtue of 
paragraph 4 of Schedule 33 to the Finance Act 2004, or regulations made under sub- 
paragraph (c) of that paragraph, modified as follows— 
(i) in paragraph 4, in the words preceding sub-paragraph (a), omit “in relation to any 
contributions,”; 
(ii) in sub-paragraph (b) for “the time when the contributions are paid” substitute “the 
employer’s period of account which is in question”; and 
(iii) omit sub-paragraph (d). 


Restriction of employers’ relief in respect of contributions 


3 Contributions paid by an employer under a registered pension scheme, where a member is an 
individual referred to in section 196A(2) or (3), shall be subject to the following restrictions on 
relief. 
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4 In respect of each arrangement relating to the individual under the scheme, calculate the 
individual’s pension input amount (modified as follows) for the employer’s period of account in 
which the contributions are paid, in accordance with regulations 5 to 8. 


Cash balance arrangements 
5— (1) The individual’s pension input amount for a period of account in respect.of a cash 
balance arrangement shall be determined in accordance with sections 230 and 232, modified as 
follows. 
(2) In both sections, for each of the references to the “pension input period” and the “pension 
input period of the arrangement that ends in the tax year” substitute references to the employer’s 
period of account in question. 
(3) In both section 230(4) and (5) at the end add “ignoring (if it be the case) the fact that 
payment of any benefits, or the amount of any recognised transfer, is subject to a.contingency 
mentioned in section 196A(2) or (3)”. 
(4) In section 230(6) omit the reference to section 231. 
(5) The amount of any relievable pension contributions paid by or on behalf of, the individual 
under the arrangement during the period of account is to be subtracted from the closing value. 


Other money purchase arrangements 
6— (1) The individual’s pension input amount for a period of account in respect of a money 
purchase arrangement other than a cash balance arrangement shall be determined in accordance 
with section 233, modified as follows. 
(2) Omit section 233(1)(a) and the word “and” which follows it. 
(3) For the reference to the “pension input period of the arrangement that ends in the tax year” 
substitute a reference to the employer’s period of account in question. 


Defined benefits arrangements 
7— (1) The individual’s pension input amount for a period of account in-respect of a defined 
benefits arrangement shall be determined in accordance with sections 234 and 236, modified as 
follows. 
(2) In both sections, for each of the references to the “pension input period” and the “pension 
input period of the arrangement that ends in the tax year” substitute references to the employer’s 
period of account in question. 
(3) In section 234(4) and (5), in each of the definitions of PB, LSB, PE and LSE at the end add 
“ignoring (if it be the case) the fact that payment of any benefits; or the amount of any 
recognised transfer, is subject to a contingency mentioned in section 196A(2) or (3)”. 
(4) In section 234(6) omit the reference to section 235. 
(5) The amount of any relievable pension contributions paid by or on behalf of the individual 
under the arrangement during the period of account is to be subtracted from the closing value. 


Hybrid arrangements 
8— (1) The individual's pension input amount for a period of account in respect of a hybrid 
arrangement shall be determined in accordance with section 237, modified as follows, 
(2) Omit the references to sections 231 and 235. 


(3) Sections 230, 232 to 234 and 236 shall be modified in accordance with onthe 5, 6 or 7, as 
the case may be. 


Restriction of relief 


9 Aggregate the pension input amounts for the period of account in question in respect of each 
arrangement relating to the individual under the scheme. 


10 An amount equal to the aggregate pension input amount in respect of that inditiduel for the 
period of account in question shall not be subject to relief within, the meaning, in sec- 
tion 196A(4). , aes ss : 


: = ts sii 
2006/129 ; 
Registered Pension Schemes (Relevant Annuities) Bepulatiins 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 28° ‘Para! 14 


Made... Jonni: opi}. aah 4085; January 2006. 

Laid before the House of Commons. 2) shoe 4 av 26 plaice’ es 

Coming into force .:. « 2 See ee, eee 6 April 2006. 10 (iit) 
Citation, commencement and interpretation uh 


1— (1) These Regulations may be cited as the Registered Pension ith SBelevantipanified 
Regulations 2006 and shall come into force on 6th April 2006. - 2 th Ovborvie: Jaubivibsi 


(2) In these Regulations “the Act” means the Finance Act 2004. Isifer 
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Definition of “relevant annuity” 


2 For the purposes of Part 4 of the Act (pension schemes etc) a “relevant annuity” is a level 
single life annuity without a guaranteed term. 


Definition of “annual amount” 


3— (1) For the purposes of Part 4 of the Act the “annual amount” of a relevant annuity is the 
rate of annual income which the tables, published for this purpose by the Government Actuary’s 
Department, show as available if— 


(a) a relevant annuity were purchased by the application of the sums and assets representing 
the member’s pension fund valued at the relevant date; and 
(b) the purchaser were the same age and sex as the member or dependant (but in any case 
where that age is greater than 75, it shall be treated as 75). 
(2) For the purposes of paragraph (1) the “relevant date” is— 
» (a) for the first unsecured pension year falling within a reference period— 
(i) the nominated date, as set out in paragraph 10(3)(a) or 24(3)(a) (as the case requires); 
or 
(ii) if there has been an additional fund designation made during that year, the date on 
which that designation was made; 
(b) for each other unsecured pension year falling within a reference period, the date found in 
accordance with paragraph 10(4) or 24(4) (as the case requires); 
(c) for the first alternatively secured pension year, the date found in accordance with 
paragraph 13(1) or 27(1) (as the case requires); and 
(d) for each other alternatively secured pension year, the date found in accordance with 
paragraph 13(3) or 27(3) (as the case requires). 
In sub-paragraphs (a) to (d) references to numbered paragraphs are to the paragraphs of 
Schedule 28 to the Act. 


2006/130 
Registered Pension Schemes (Uprating Percentages for Defined Benefits Arrangements 
and Enhanced Protection Limits) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004's 235(3)(c), Sch 36 paras 15(5)(b), 
16(SA)(b), 17(6)(4) 


Made (ustonis” means Her. Majesty s. Reventh) aqe ea vennary72006 
Laid before the House of Commons... .. . . 26 January 2006 
COIN ceintOfORGe AAI Sa ee . 6 April 2006 


Commentary—Simon’'s Taxes E7.513. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Registered Pension Schemes (Uprating Percent- 
ages for Defined Benefits Arrangements and Enhanced Protection Limits) Regulations 2006 and 
shall come into force on 6th April 2006. 

(2) In these Regulations a reference to a numbered section or Schedule (without more) is a 
reference to the section of, or Schedule to, the Finance Act 2004 which bears that number. 


(3) In the application of these Regulations to Northern Ireland, a reference to an enactment 
applying only in Great Britain shall be construed as including a reference to any enactment 
having corresponding effect in Northern Ireland. 


Percentage referred to for the purposes of section 235(3)(c) 


2— (1) For the purpose of section 235(3)(c) (defined benefits arrangements: uprating of opening 
value) the percentage to which these Regulations refer is the percentage found as follows. 


(2) In this regulation “the relevant percentage” is any of — 
(a) the percentage by which the individual’s guaranteed minimum pension rights falls to be 
adjusted by virtue of one or more orders under section 148 of the Social Security Adminis- 
tration Act 1992; 
(b) the percentage by which the individual’s earnings factors in respect of contracted-out 
employment by reference to the scheme shall be taken to be increased in accordance with 
section 16 of the Pension Schemes Act 1993 (revaluation of earnings factors); 
(c) the percentage by which the individual’s occupational pension falls to be adjusted by 
virtue of the application of subsections (1) and (2) of section 84 of the Pension Schemes 
Act 1993 (which provide that the method of revaluation is to be the final salary method except 
where the trustees or managers otherwise provide); or , 
(d) the percentage by which a pension, payment of which has been deferred until after normal 
pension age in accordance with the rules of the pension scheme in question, falls to be 
- increased so that the scheme’s trustees or managers can be reasonably satisfied that, when the 
-member’s benefit becomes payable, the total value of the benefits provided under regulation 8 
of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991(early 
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retirement or deferred retirement) is at least equal to the amount prescribed in regulation 11 of 
those Regulations (value of alternatives to short service benefit). 


(3) The percentage in a particular case is found as follows. 

Step 1 

Determine whether any of the relevant percentages applies to the defined benefit arrangement. 
Step 2 


If any of the relevant percentages applies to the arrangement, determine whether that percentage 
applies to the whole of the arrangement. 


Step 3 


If one relevant percentage applies to the whole of the arrangement, that is the percentage to 
which these Regulations refer. 


Step 4 


If different percentages apply to different parts of the arrangement, the percentage to which 
these Regulations refer is that found by the formula— 


Pl p2 P3 P4° PT 
(Rett + (apo + (Pa + (epaxt 2 spx(1-2] 
W WwW ’ WwW WwW Ww 
Here— 


RP is the relevant percentage; 
P is the amount of that part of the individual’s rights under the arrangement to which the 
relevant percentage applies; 
W is the whole amount of the individual’s rights under the arrangement; and 
SP is the greater of— 
(a) 5%, or 
(b) the percentage (if any) by which the retail prices index for the month in which the 
pension input period ends is higher than it was for the month in which it began; 


PT is the sum of the amounts of P/, P2, P3 and P4; 


(c) expressions with the suffix | refer to the percentage described in paragraph (2)(a); 
(d) expressions with the suffix 2 refer to the percentage described in paragraph (2)(4); 
(e) expressions with the suffix 3 refer to the percentage described in paragraph (2)(c); 
(f) expressions with the suffix 4 refer to the percentage described in paragraph (2)(d). 


This step is subject to paragraph (4). 
(4) If— 
(a) any relevant percentage is a value less than the greater of — 
(i) 5%, or 
(ii) the percentage (if any) by which the retail prices index for the month in which the 
pension input period ends is higher than it was for the month in which it began; 


the value shall instead be taken to be whichever is the greater of the two values given in this 
sub-paragraph; 

(b) two or more relevant percentages apply to the same part of the arrangement, the value of 
Pl, P2, P3 or P4 (as the case may be) is found by determining which of those relevant 
percentages produces the greatest increase in the opening value in the pension input period in 
question. 


Percentage increases in enhanced protection limits 


3— (1) For the purposes of paragraph 15(5)(b) of Schedule 36 (relevant indexation percentage 
for the purposes of the appropriate limit in relation to a relevant event), the annual percentage 
rate referred to in these Regulations is found by the formula— 


see) = (ares) + (Rema) * (Rees) CPC Sete 


(2) In paragraph (1)— 
terms defined in regulation 2(3) bear the same meaning as they do there; 
MRE is the number of complete tax months which have elapsed since 6th Apt 2006 at the 
time when the relevant event occurs; and 
PP is the greater of — 


(a) an annual rate of 5% for the period beginning on 6th April 2006 and Spite with the 
last day of the tax month in which the relevant event occurs, or 

(b) the percentage (if any) by which the retail prices index for the month i in which the 
relevant event occurs is higher than it was for April 2006; 


(3) For the purposes of paragraphs 16(5A)(b) and 17(6)(b) of Schedule 36 aaiereas isecetion 
percentages for the purposes of limit on post-commencement earnings) the annual 


rate referred to in these Regulations is that which would be found by the formula in para- 
graph (1) if— ) od Vo 
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(a) for MRE there were substituted MBE, where MBE is the number of complete tax months 
between the date on which the appropriate three year period ends and the date of the first 
relevant event; and 
(b) in the definition of PP 
(i) in paragraph (a) for “6th April 2006” there were substituted “the first day of the tax 
month in which the appropriate period ends”; and 
(ii) in paragraph (5) for “April 2006” there were substituted “the month in which the 
appropriate period ends”. 
(4) In this regulation “tax month” means the period beginning on the 6th day of a calendar 
month and ending on the Sth day of the following calendar month. 


2006/131 
Registered Pension Schemes (Enhanced Lifetime Allowance) Regulations 2006 
, Made by the Commissioners for HMRC under FA 2004 ss 220(5), 221(6), 224(9), 251(1), (6), 
256, Sch 36 paras 7(1)(b), 12(1), 18(6), and TMA 1970s 113(1) 


MIU , See Th. ey ek ts ysld VAMUAPY 2000 
Laid before the House of Commons... ©... 26 January 2006 
Gominghintovorcean .assessuveu: (O oor tay. ib. made wéddprili2006 


Commentary—Simon's Taxes E7.504, 


PRELIMINARY 


Citation and commencement 
1 These Regulations may be cited as the Registered Pension Schemes (Enhanced Lifetime 
Allowance) Regulations 2006 and shall come into force on 6th April 2006. 


Interpretation 
2— (1) In these Regulations 
“the closing date” is to be read in accordance with regulation 3(4), [3A(4), 4(4), 4A(4),]' 5(4), 
6(4), 7(4) or 8(4) as the case may require; 
“notification” is to be read in accordance with regulation 3(3), [3A(3), 4(3), 4A(3),]! 5(3), 6(3), 
7(3) or 8(3) as the case may require; 
“the Revenue and Customs” means Her Majesty’s Revenue and Customs. 
[“relevant lump sum death benefit” shall be construed in accordance with paragraph 16 of 
Schedule 32 to the Finance Act 2004; 
“the specified regulations” means regulations 3, 4, 5, 6, 7 and 8 of these Regulations.]! 
[“tribunal” means the First-tier Tribunal or, where determined by or under Tribunal Procedure 
Rules, the Upper Tribunal.]? 
(2) In these Regulations references to sections, without more, are references to sections of the 
Finance Act 2004, and references to provisions of Schedule 36 are references to provisions of 
Schedule 36 to that Act. 
(3) The expressions defined or otherwise explained in the list in section 280(2) have the same 
definitions or explanations in these Regulations as in Part 4 of the Finance Act 2004. 
Amendments—' In definitions “the closing date” and “notification” words substituted, and definitions “relevant lump sum 
death benefit” and “the specified regulations” inserted, by the Registered Pension Schemes (Enhanced Lifetime 
Allowance) (Amendment) Regulations, 2006/3261 regs 2, 3 with effect from 28 December 2006. 
* In para (1), entry for “tribunal” inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
ST 2009/56 art 3, Sch 2 paras 147, 148 with effect from 1 April 2009. 


RELIANCE ON PROVISIONS OF THE FINANCE ACT 2004 


Reliance on paragraph 7 of Schedule 36 (lifetime allowance enhancement: “primary protection’) 
3— (1) This regulation applies if the amount of the relevant pre-commencement pension rights 
of an individual (determined in accordance with paragraph 7(5) of Schedule 36) exceeds 
£1,500,000. 

(2) The individual may give notice of intention to rely on paragraph 7 of Schedule 36 
(“paragraph 7”). 
(3) If the individual intends to rely on paragraph 7, the individual must give a notification to the 
Revenue and Customs on or before the closing date. 
(4) For the purposes of this regulation the closing date is Sth April 2009. 
(5) Paragraph (6) applies if-— 
(a) the individual gives the notification to the Revenue and Customs, and 
(b) the Revenue and Customs issue a certificate to the individual in response to the giving of 
the notification. 
(6) The individual may rely on paragraph 7 during the period beginning on 6th April 2006 and 
ending on the day on which the Revenue and Customs 
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(a) revoke the certificate, or 

(b) issue an amended certificate to the individual. 
(7) Paragraph (8) applies if the Revenue and Customs— 

(a) issue a certificate to which paragraph (6) applies to the individual, and 

(b) later issue an amended certificate (“the subsequent certificate”) to the individual. 
(8) The individual may rely on paragraph 7 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revenue and Customs— 

(a) revoke the subsequent certificate, or 

(b) issue an amended certificate to the individual. 


(9) The day so specified must not be earlier than 6th April 2006. 


[Reliance on paragraph 11A of Schedule 36 (lifetime allowance enhancement: “primary 
protection”: taking account of death benefit) 

3A— (1) This regulation applies if a person is paid a relevant lump sum death benefit in respect 
of an individual in the circumstances specified in paragraphs (a) and (b) of paragraph 11A(1) of 
Schedule 36. 
(2) That person may give notice of intention to rely on paragraph 11A of Schedule 36 
(“paragraph 11A”). 
(3) If that person intends to rely on paragraph 11A, that person must give a notifi¢ation to the 
Revenue and Customs on or before the closing date. 
(4) The closing date is the date specified by paragraph (5); but if paragraph (6) applies and 
specifies a later closing date, the closing date is the date specified in paragraph (6). 
(5) The date specified by this paragraph is the date determined in accordance with the following 
rules. 
First rule: Find the 31st January following the tax year in which the relevant lump sum death 
benefit is paid. 
Second rule: Find the 31st January five years after that. 
The date so found is the closing date. 
(6) This paragraph applies if an assessment to income tax is made under section 217(2) on a 
person to whom a lump sum death benefit has been paid; and, if this paragraph applies, the 
closing date specified by this paragraph is 5th April in the tax year following the tax year in 
which the assessment is made.]! 


Amendments—' This regulation inserted by the Registered Pension Schemes (Enhanced Lifetime Allowance) (Amendment) 
Regulations, 2006/3261 regs 2, 4 with effect from 28 December 2006. 


Reliance on paragraph 12 of Schedule 36 (lifetime allowances: “enhanced protection’) 


4— (1) This regulation applies in the case of an individual to whom paragraph 12(1) of 
Schedule 36 has applied at all times on and after 6th April 2006. 


(2) The individual may give notice of intention to rely on paragraph 12 of Schedule 36 
(“paragraph 12”). 

(3) If the individual intends to rely on paragraph 12, the individual must give a notification. to 
the Revenue and Customs on or before the closing date. 


(4) For the purposes of this regulation the closing date is Sth April 2009. — 
(5) Paragraph (6) applies if— 
(a) the individual gives the notification to the Revenue and Customs, and 


(b) the Revenue and Customs issue a certificate to the individual in response to the giving of 
the notification. 


(6) The individual may rely on paragraph 12 during the period beginning on 16th April 2006 and 
ending on the day on which the Revenue and Customs— 


(a) revoke the certificate, 

(b) issue an amended certificate to the individual, or 

(c) receive notice, given by the individual, that the individual no longer wishes to 0 rely on 

paragraph 12. isigbtvibai 
(7) Paragraph (8) applies if the Revenue and Custbing- es . 

(a) issue a certificate to which paragraph (6) applies to the individual, and = 

(b) later issue an amended certificate (“the subsequent certificate”) to the individual. 
(8) The individual may rely on paragraph 12 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revertes ay Customs— aA 


(a) revoke the subsequent certificate, m laubi vibai 5 


(b) issue an amended certificate to the individual, or eg eld. | 
(c) receive notice, given by the individual, that the individual no longer Wishes to rely on 
paragraph 12. ce ieboribatrent aad) 


(9) The day so specified must not be cavited than 6th April 2006. foidw no ybb oat m0 eailine 


) 
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[Reliance on paragraph 15A of Schedule 36 (lifetime allowances: “enhanced protection”: taking 
account of death benefit) 

4A— (1) This regulation applies if a person is paid a relevant lump sum death benefit in respect 
of an individual under an arrangement in the circumstances specified in paragraph 15A(1)(a) of 
Schedule 36. 
(2) That person may give notice of intention to rely on paragraph 15A of Schedule 36 
(“paragraph 15A”). 
(3) If that person intends to rely on paragraph 15A, that person must give a notification to the 
Revenue and Customs on or before the closing date. 
(4) The closing date is the date specified by paragraph (5); but if paragraph (6) applies and 
specifies a later closing date, the closing date is the date specified in paragraph (6). 
(5) The date specified by this paragraph 1s the date determined in accordance with the following 
rules. 
First rule: Find the 31st January following the tax year in which the relevant lump sum death 
benefit is paid. 
Second rule; Find the 31st January five years after that. 
The date so found is the closing date. 
(6) This paragraph applies if an assessment to income tax is made under section 217(2) on a 
person to whom a lump sum death benefit has been paid; and, if this paragraph applies, the 
closing date specified by this paragraph is Sth April in the tax year following the tax year in 
which the assessment is made.]! 


Amendments—! This regulation inserted by the Registered Pension Schemes (Enhanced Lifetime Allowance) (Amendment) 
Regulations, 2006/3261 regs 2, 5 with effect from 28 December 2006. 


Reliance on paragraph 18 of Schedule 36 (lifetime allowance enhancement: pre-commencement 
pension credits) 


5— (1) This regulation applies if a benefit crystallisation event occurs in relation to an individual 


in the circumstances specified in paragraph 18(1) of Schedule 36. 
(2) The individual may give notice of intention to rely on paragraph 18 of Schedule 36 
(“paragraph 18”). 
(3) If the individual intends to rely on paragraph 18, the individual must give a notification to 
the Revenue and Customs on or before the closing date. 
(4) For the purposes of this regulation the closing date is Sth April 2009. 
(5) Paragraph (6) applies if— 
(a) the individual gives the notification to the Revenue and Customs, and 
(b) the Revenue and Customs issue a certificate to the individual in response to the giving of 
the notification. 


(6) The individual may rely on paragraph 18 during the period beginning on 6th April 2006 and 
ending on the day on which the Revenue and Customs— 


(a) revoke the certificate, or 
(b) issue an amended certificate to the individual. 


(7) Paragraph (8) applies if the Revenue and Customs— 


(a) issue a certificate to which paragraph (6) applies to the individual, and 
(b) later issue an amended certificate (“the subsequent certificate”) to the individual. 


(8) The individual may rely on paragraph 18 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revenue and Customs— 


(a) revoke the subsequent certificate, or 
(b) issue an amended certificate to the individual. 


(9) The day so specified must not be earlier than 6th April,2006, 


Reliance on section 220 (lifetime allowance enhancement: registration of pension credits) 


6— (1) This regulation applies if an individual acquires rights under a registered pension scheme 
in the circumstances specified in section 220(1). 


(2) The individual may give notice of intention to rely on section 220. 


(3) If the individual intends to rely on section 220, the individual must give a notification to the 
Revenue and Customs on or before the closing date. 


(4) For the purposes of this regulation use the rules in this paragraph to find the closing date. 


First rule: Find the 31st January following the tax year in which the pension sharing order or 
provision takes effect. 


Second rule: Find the 31st January five years after that. 
The date so found is the closing date. 
(5) Paragraph (6) applies if— 
(a) the individual gives the notification to the Revenue and Customs, and 
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(b) the Revenue and Customs issue a certificate to the individual in response to the ESme of 
the notification. 


(6) The individual may rely on section 220 during the period beginning on the day on which the 
pension sharing order or provision takes effect and ending on the day on which the Revenue and 
Customs— 


(a) revoke the certificate, or 
b) issue an amended certificate to the individual. 


( 

(7) Paragraph (8) applies if the Revenue and Customs— 
(a) 
( 


a) issue a certificate to which paragraph (6) applies to the individual, and _ 
b) later issue an amended certificate (“the subsequent certificate”) to the individual. 


(8) The individual may rely on section 220 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revenue and Customs— 


(a) revoke the subsequent certificate, or 
(b) issue an amended certificate to the individual. 


Reliance on section 221 (lifetime allowance enhancement: relevant overseas individuals) 


7— (1) This regulation applies if, at any time on or after 6th April 2006, an individual is a 
relevant overseas individual during any part of a period that is the active membership period in 
relation to an arrangement relating to the individual. 


(2) The individual may give notice of intention to rely on section 221. 


(3) If the individual intends to rely on section 221, the individual must give a notification to the 
Revenue and Customs on or before the closing date. 


(4) For the purposes of this regulation use the rules in this paragraph to find the closing date. 
First rule: Find the 31st January following the tax year in which the accrual period ends (see 
paragraph (10)). 
Second rule: Find the 31st January five years after that. 
The date so found is the closing date. 
(5) Paragraph (6) applies if— 

(a) the individual gives the notification to the Revenue and Customs, and 


(b) the Revenue and Customs issue a certificate to the individual in response to the giving of 
the notification. 


(6) The individual may rely on section 221 during the period beginning on the accrual day (see 
paragraph (10)) and ending on the day on which the Revenue and Customs— 


(a) revoke the certificate, or 
(b) issue an amended certificate to the individual. 


(7) Paragraph (8) applies if the Revenue and Customs— 


(a) issue a certificate to which paragraph (6) applies to the individual, and 
(b) later issue an amended certificate (“the subsequent certificate”) to the individual. 


(8) The individual may rely on section 221 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revenue and Customs— 


(a) revoke the subsequent certificate, or 
(b) issue an amended certificate to the individual. 


(9) The day so specified must not be earlier than the accrual day. 
(10) For the purposes of this regulation— 
(a) the accrual period ends— 


(i) when the individual ceases to be a relevant overseas individual, 

(1i) immediately before a benefit crystallisation event occurring in relation to the arrange- 
ment relating to the individual, or 
(111) when benefits cease to accrue to or in respect of the individual under thé arrangement, 


whichever is the earliest; and 
(b) “the accrual day” is the day on which the accrual period ends. 


Reliance on section 224 (lifetime allowance enhancement, transfer ogi recognised overseas 
pension scheme) ih 


8— (1) This regulation applies if, in relation to an individual, there is a recognised overseas 
scheme transfer in the circumstances specified in section 224(1). 


(2) The individual may give notice of intention to rely on section 224. 


(3) If the individual intends to rely on section 224, the individual must give a notification to the 
Revenue and Customs on or before the closing date. 


(4) For the purposes of this regulation use the rules in this paragraph to find the closing date. 


First rule: Find the 31st January following the tax year in which the pi iy overseas scheme 
transfer takes place. a gee (¢ 


Second rule: Find the 31st January five years after that. wid ivibst ged () 
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The date so found is the closing date. 
(S) Paragraph (6) applies if— 
(a) the individual gives the notification to the Revenue and Customs, and 


(b) the Revenue and Customs issue a certificate to the individual in response to the giving of 
the notification. 


(6) The individual may rely on section 224 during the period beginning on the day on which the 
Atpaeeas overseas scheme transfer takes place and ending on the day on which the Revenue 
and Customs— 


(a) revoke the certificate, or 
(b) issue an amended certificate to the individual. 


(7) Paragraph (8) applies if the Revenue and Customs— 


(a) issue a certificate to which paragraph (6) applies to the individual, and 
(b) later issue an amended certificate (“the subsequent certificate”) to the individual. 


(8) The individual may rely on section 224 during the period beginning on the day specified on 
the subsequent certificate and ending on the day on which the Revenue and Customs— 


(a) revoke the subsequent certificate, or 
(5) issue an amended certificate to the individual. 


LOSS OF ENHANCED PROTECTION 


Loss of enhanced protection 
9— (1) This regulation applies if conditions A to F are met. 


(2) Condition A is that an individual has one or more relevant existing arrangements (within the 
meaning given by paragraph 12(4) of Schedule 36). 


(3) Condition B is that the lump sum condition specified in paragraph 24(2) of Schedule 36 is 
met in relation to the individual. 


(4) Condition C is that the first notice requirement condition specified in paragraph 24(5) of 
Schedule 36 is not met in relation to the individual. 


(5) Condition D is that the second notice requirement condition specified in paragraph 24(6) of 
Schedule 36 is met in relation to the individual. 


(6) Condition E is that the individual has a certificate issued under regulation 4 on which the 
individual may rely. 
(7) Condition F is that paragraph 12 of Schedule 36 has ceased to apply to the individual. 


(8) Paragraph 31 of Schedule 36 applies in relation to the individual and to a registered pension 
scheme which is a protected pension scheme. 


(9) In paragraph (8) “protected pension scheme” has the meaning given by paragraph 31 of 
Schedule 36. 


[NOTIFICATIONS 


Form of notification: the specified regulations 
10— (1) This regulation applies if a notification is given under one of the specified regulations. 
(2) The notification must be in a form prescribed by the Commissioners for Her Majesty’s 
Revenue and Customs. 
(3) The individual must sign and date the notification.]! 


Amendments—! This regulation, along with reg 10A, substituted for original reg 10 by the Registered Pension Schemes 
(Enhanced Lifetime Allowance) (Amendment) Regulations, 2006/3261 regs 2, 6 with effect from 28 December 2006. 


[Form of notification: regulations 3A and 4A 

10A— (1) This regulation applies if a notification is given under regulation 3A or 4A. 

(2) The notification must contain the following information— 
(a) the name and address of the person giving the notification; 
(b) the name of the deceased member in respect of whose death the person has received the 
relevant lump sum death benefit; 
(c) the name of the registered pension scheme under which that person was entitled to receive 
that relevant lump sum death benefit; 
(d) the name and address of the scheme administrator by whom the relevant lump sum death 
benefit was paid; 
(e) the amount of the relevant lump sum death benefit the person received; and 
(f) the date on which the relevant lump sum death benefit was paid. 


(3) The person who gives the notification must sign and date it.]! 


Amendments—' This regulation, along with reg 10, substituted for original reg 10 by the Registered Pension Schemes 
(Enhanced Lifetime Allowance) (Amendment) Regulations, 2006/3261 regs 2, 6 with effect from 28 December 2006. 
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Preservation of documents 
11— (1) This regulation applies if— 
(a) an individual gives a notification to the Revenue and Customs, and 


(b) the Revenue and Customs issue a certificate to the individual in response’to the giving of 
the notification. 


(2) The individual must preserve all documents relating to the information given in the 
notification for a period of six years beginning with the day on which the individual gives the 
notification to the Revenue and Customs. 


Late submission of notification 
12— (1) This regulation applies if an individual— 
(a) gives a notification to the Revenue and Customs after the closing date, 


(b) had a reasonable excuse for not giving the notification on or before the closing date, and 
(c) gives the notification without unreasonable delay after the reasonable excuse ceased. 


(2) If the Revenue and Customs are satisfied that paragraph (1) applies, they must consider the 
information provided in the notification. 


(3) If there is a dispute as to whether paragraph (1) applies, the individual may require the 
Revenue and Customs to give notice of their decision to refuse to consider the information 
provided in the notification. 


(4) If the Revenue and Customs gives notice of their decision to refuse to consider the 
information provided in the notification, the individual may appeal ...'. 


(5) The appeal is to the General Commissioners, except that the individual may elect (in accordance 
with section 46(1) of the Taxes Management Act 1970) to bring the appeal before the Special 
Commissioners instead of the General Commissioners.! 


(6) The notice of appeal must be given to the Revenue and Customs within 30 days after the day 
on which notice of their decision is given to the individual. 


(7) On an [appeal that is notified to the tribunal, the tribunal]' shall determine quibiner the 

individual gave the notification to the Revenue and Customs in the circumstances specified in 

paragraph (1). 

(8) If the [tribunal allows]' the appeal, [the tribunal]' shall direct the Revenue and Customs to 

consider the information provided in the notification. 

Amendments—' In para (4), words “to the Commissioners” revoked, para (5) revoked, in para (7), words substituted for 
words “appeal, the Commissioners”, and in para (8), words substituted for words “Commissioners allow” and “they” by 


the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 147, 149 with 
effect from 1 April 2009. 


[PROCEDURE ON GIVING OF NOTIFICATIONS 
Procedure on giving of notification: the specified provisions 
13— (1) If an individual gives a notification to the Revenue and Customs under one of the 
specified provisions, and there are no obvious errors or omissions in the notification (whether 


errors of principle, arithmetical mistakes or otherwise), the Revenue and Customs must issue a 
certificate to the individual. 


(2) If an individual gives a notification to the Revenue and Customs unden one 2 OF the specified 
provisions, and there are obvious errors or omissions in the notification (whether errors of 
principle, arithmetical mistakes or otherwise), the Revenue and Customs must return the 
notification to the individual.]' 


Amendments—! This regulation, along with reg 13A, substituted for original reg 13 by the Registaied Pension Schemes 
(Enhanced Lifetime Allowance) (Amendment) Regulations, 2006/3261 regs 2, 7 with effect from 28 December 2006. 


[Procedure on giving of notification: regulations 3A and 4A. 


13A— (1) If a person gives a notification to the Revenue and Customs under regulation 3A or 
4A, and there are no obvious errors or omissions in the notification Gubether et errors of principle, 
arithmetical mistakes or otherwise), the Revenue and Customs— 


(a) must notify that person, in writing, that there are no obvious errors or omissions in the 
notification, and quenul Seti 

(b) confirm that that person has given a valid notification of intention to ely on pera: 
graph 11A or 15A (as the case may be). sop eRW Jits 


(2) If a person gives a notification to the Revenue and Customs, and there de: rents errors or 
omissions in the notification (whether errors of principle, arithmetical mistakes or therwise), 
the Revenue and Customs must return the notification to the individual] = 


Amendments—' This regulation, along with reg 13, substituted for original reg 13 by the Registered Pension Schemes 
(Enhanced Lifetime Allowance) (Amendment) Regulations, 2006/3261 regs 2, 7 with effect from 28 December 2006. | 
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Appeal against refusal to issue certificate 


14— (1) This regulation applies if there is a dispute as to whether the Revenue and Customs are 
entitled to take the view that there are obvious errors or omissions in [a notification given under 
one of the specified regulations]' (whether errors of principle, arithmetical mistakes or other- 
wise). 

(2) The individual may require the Revenue and Customs to give notice of their decision to 
refuse to issue a certificate. 


(3) If the Revenue and Customs give notice of their decision to refuse to issue a certificate, the 
individual may appeal ...?. 


(4) The appeal is to the General Commissioners, except that the individual may elect (in accordance 

with section 46(1) of the Taxes Management Act 1970) to bring the appeal before the Special 

Commissioners instead of the General Commissioners.? 

(5) The notice of appeal must be given to the Revenue and Customs within 30 days after the day 

on which notice of their decision is given to the individual. 

(6) On an [appeal that is notified to the tribunal, the tribunal]? shall determine whether the 

Revenue and Customs were entitled to take the view that there were obvious errors or omissions 

in the notification (whether errors of principle, arithmetical mistakes or otherwise). 

(7) If the [tribunal allows}* the appeal, [the tribunal]? may direct the Revenue and Customs to 

issue a certificate to the individual with effect from a date specified by the [tribunal]?. 

Amendments—! Words in para (1) substituted by the Registered Pension Schemes (Enhanced Lifetime Allowance) 
(Amendment) Regulations, 2006/3261 regs 2, 8 with effect from 28 December 2006. 

?' In para (3), words “to the Commissioners” revoked, para (4) revoked, in para (6), words substituted for words “appeal, the 
Commissioners”, and in para (7), words substituted for words “Commissioners allow”, “they” and “Commissioners”, by 


the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 147, 150 with 
effect from 1 April 2009. 


[Appeal against refusal to confirm validity of notification 

14A— (1) This regulation applies if there is a dispute as to whether the Revenue and Customs 
are entitled to take the view that there are obvious errors or omissions in a notification given 
under regulation 3A or 4A (whether errors of principle, arithmetical mistakes or otherwise). 
(2) The person may require the Revenue and Customs to give notice of their decision to refuse to 
confirm the validity of the notification. 
(3) If the Revenue and Customs give notice of their decision to refuse to confirm the validity of 
the notification, the person may appeal ...’. 
(4) The appeal is. to the General Commissioners, except that the person may elect (in accordance 
with section 46(1) of the Taxes Management Act 1970) to bring the appeal before the Special 
Commissioners instead of the General Commissioners.? 
(5) The notice of appeal must be given to the Revenue and Customs within 30 days after the day 
on which notice of their decision is given to the person. 
(6) On an [appeal that is notified to the tribunal, the tribunal]? shall determine whether the 
Revenue and Customs were entitled to take the view that there were obvious errors or omissions 
in the notification (whether errors of principle, arithmetical mistakes or otherwise). 
(7) If the [tribunal allows]? the appeal, [the tribunal]? may direct the Revenue and Customs to 
confirm the validity of the notification with effect from a date specified by the [tribunal}.]! 
Amendments—' This regulation inserted by the Registered Pension Schemes (Enhanced Lifetime Allowance) (Amendment) 

Regulations, 2006/3261 regs 2, 9 with effect from 28 December 2006. 
2 In para (3), words “to the Commissioners” revoked, para (4) revoked, in para (6), words substituted for words “appeal, the 

Commissioners”, and in para (7), words substituted for words “Commissioners allow”, “they” and “Commissioners”, by 


the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 147, 151 with 
effect from 1 April 2009. 


CERTIFICATES 


General 
15— (1) A certificate must be in a form prescribed by the Commissioners for Her Majesty’s 
Revenue and Customs. 
(2) A certificate must have a unique reference number. 


(3) An individual to whom a certificate is issued must preserve the certificate until no further 
benefit crystallisation event can occur, 


Aggregate certificates 
16— (1) This regulation applies if— 
(a) an individual is a relevant overseas individual during any part of a period that is the active 
membership period*in relation to an arrangement relating to an individual, and 
_(b) condition A, Bor Cismet.. sere 


(2) Condition A is that— 
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(a) the individual has given a notification under regulation 7 to the Revenue and Customs ir 
relation to a part of the active membership period, and 
(b) the individual gives a further notification under regulation 7 to the Revenue and Custom: 
in relation to a further part of the same active membership period. 
(3) Condition B is that— 
(a) the Revenue and Customs have issued a certificate to an individual in response to ¢ 
notification under regulation 7 given by the individual in relation to a part-of the active 
membership period, and 
(b) the individual gives a further notification under regulation 7 to the Revenue and Custom: 
in relation to a further part of the same active membership period. 
(4) Condition C is that— 
(a) the Revenue and Customs have issued a certificate to an individual in response to 2 
notification under regulation 7 given by the individual in relation to a part of the active 
membership period, and 
(b) the Revenue and Customs issue a further certificate to the individual in response to < 
further notification under regulation 7 given by the individual in relation to a further part o! 
the same active membership period. 
(5) The individual may require the Revenue and Customs to issue a single certificate (ar 
“ageregate certificate”) to the individual. 
(6) An aggregate certificate supersedes the certificates mentioned in paragraphs (3)(a) and (4). 
(7) If the Revenue and Customs issue an aggregate certificate to an individual, paragraphs (6) tc 
(10) of regulation 7 apply as if the aggregate certificate were the certificate referred to ir 
paragraph (5)(4) of that regulation. 


(8) Any notification mentioned in this regulation must be given on or before the Say date 
and regulation 7 applies to find the closing date for a notification mentioned in this regulation ir 
the same way as it applies to find the closing date for a notification given under that regulation 


Incorrect information given in connection with notification 
17— (1) This regulation applies if— 
(a) after the giving of a notification, the Revenue and Customs have issued a certificate (“the 


first certificate”) to an individual, and 
(b) either condition A or condition B is met. 


(2) Condition A is that the individual informs the Revenue and Customs that information giver 
in the notification was incorrect or has become incorrect. 


(3) Condition B is that the individual informs the Revenue and Customs that information giver 
in connection with the notification was incorrect or has become incorrect. 


(4) The Revenue and Customs may revoke the first certificate and issue an amended certificate tc 
the individual. 


(5) The amended certificate supersedes the first certificate. 


(6) If an individual realises that any information given in the notification, or given in connectior 
with the notification, was incorrect or has become incorrect, the individual must inform the 
Revenue and Customs without undue delay. 


(7) If condition A is met, the individual must inform the Revenue and Customs in a form 
prescribed by the Commissioners for Her Majesty’s Revenue and Customs. 


Incorrect information given in certificate 
18— (1) This regulation applies if— 
(a) the Revenue and Customs have issued a certificate (“the first certificate”) to an individual 
and 
(b) the individual informs the Revenue and Customs that information given in the certificate 
was incorrect or has become incorrect. 


(2) The Revenue and Customs may— 


(a) revoke the first certificate, 
(b) revoke the first certificate and issue an amended certificate to the pee or 
(c) issue an additional certificate to the individual. 


(3) The amended certificate supersedes the first certificate. ie SiS PoE Hy: 
(4) This regulation is subject to regulation 16. f } fawbivibni 


(5) If an individual realises that any information given in the eertificte WA incorrect or ha: 
become incorrect, the individual must inform the Revenue and Customs without undue delay. 


Further supply of information given in certificate, > 
19— (1) This regulation applies if, after the Revenue and Customs have issued a certificate toa an 
individual, the individual no longer possesses information given in the certificate; 9. | 


(2) The individual may require the Revenue and Customs to’ give the information to the 
individual. stl) et Avcapbabmes) (©) 
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COMPLIANCE 
Review of notification after certificate issued 
20— (1) This regulation applies if— 
(a) an individual has given a notification to the Revenue and Customs, and 


(b) the Revenue and Customs have issued a certificate to the individual in response to the 
giving of the notification. 


(2) The Revenue and Customs may review any information given— 

(a) in the notification, or 

(6) in connection with the notification. 
(3) The Revenue and Customs may begin a review under this regulation at any time within a 
period of twelve months beginning with the day on which the notification was given to them. 


(4) The procedure to be followed on the review is set out in regulation 22. 


Review of notification after receipt of further information 
21— (1) This regulation applies if— 
(a) an individual has given a notification to the Revenue and Customs, 
(b) the Revenue and Customs have issued a certificate to the individual in response to the 
giving of the notification, and 
(c) after the certificate has been issued, the Revenue and Customs have reason to believe that 
information given in the notification, given in connection with the notification, or given in the 
certificate, either was incorrect or has become incorrect. 
(2) The Revenue and Customs may review any information given in the notification, in 
connection with the notification, or in the certificate. 
(3) The Revenue and Customs may begin a review under this regulation at any time. 


(4) The procedure to be followed on the review is set out in regulation 22. 


Reviews of notifications: procedure to be followed 

22— (1) This regulation applies if the Revenue and Customs decide to begin a review under 
regulation 20 or 21. 
(2) The Revenue and Customs must give notice to the individual requiring the individual to 
provide any information, particulars and documents specified in the notice which the Revenue 
and Customs may reasonably require. 
(3) A notice under this regulation must specify the period within which it is to be complied with; 
and that period may not end earlier than the period of 30 days beginning with the day on which 
the notice is given. 
(4) An individual may comply with a notice under this regulation requiring the production of a 
document by producing a copy of the document. 
(5) But where an individual produces a copy of a document in compliance with a notice under 
this regulation, the Revenue and Customs may by notice require the production of the original 
for inspection within a period specified in the notice; and that period may not end earlier than 
the period of 30:days beginning with the day on which the notice is given. 
(6) The Revenue and Customs may take copies of, or make extracts from, any document 
produced in compliance with a notice under this section. 
(7) A notice under this section does not require an individual— 

(a) to produce or make available for inspection any document, or 

(b) to provide any particulars, 
relating to any pending appeal by the individual relating to tax. 


Appeals against notices under regulation 22 


23. Section 253 (appeal against notices) applies to a notice under regulation 22 as it applies to a 
notice under section 252(1). 


Revocation or amendment of certificate 
24— (1) The Revenue and Customs may revoke or amend a certificate at any time if— 
(a) after the certificate has been issued, the Revenue and Customs have reason to believe that 
any information given in the notification, given in connection with the notification, or given in 
the certificate, either was incorrect or has become incorrect, or Whe 
(b) after notice has been given to an individual under regulation 22, the individual does not 
reply to the notice within the time specified in the notice. 
(2) If the Revenue and Customs revoke or amend a certificate, they must give notice to the 
individual of the revocation or amendment. 


3) The individual may appeal ...! against the revocation or amendment of the certificate. 
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(4) The appeal is to the General Commissioners, except that the individual may elect (in accordanc: 
with section 46(1) of the Taxes Management Act 1970) to bring the appeal before the Specia 
Commissioners instead of the General Commissioners.’ 


(5) The notice of appeal must be given to the Revenue and Customs within 30 days after the da’ 
on which notice of the revocation or amendment is given to the individual. 


(6) On an [appeal that is notified to the tribunal, the tribunal]' shall determine whether th 
Revenue and Customs revoked or amended the certificate in the circumstances specified i1 
paragraph (1). 

(7) If the [tribunal allows]! the appeal, [the tribunal]! may direct the Revenue and Customs t 
issue a certificate to the individual with effect from a date specified by the [tribunal]'. 


(8) If the Revenue and Customs revoke a certificate and, on appeal, the [tribunal determines] 
that the certificate should have been amended, the [tribunal] shall order that the certificate shal 
be amended in such terms as the [tribunal]! may specify. 


(9) If the Revenue and Customs amend a certificate and, on appeal, the [tribunal determines] 

that the certificate should have been amended in other terms, the [tribunal]! Commissioners shal 

order that the certificate shall be amended in such terms as the [tribunal]! Commissioners ma’ 

specify. 

Amendments—! In para (3), words “to the Commissioners” revoked, para (4) revoked, in para (6), words substituted fo 
words “appeal, the Commissioners”, in para (7), words substituted for words. “Commissioners -allow”, “they’>.an 
“Commissioners”, and in paras (8), words substituted for words “Commissioners determine” and “Commissioners”, 1 


both places, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 
paras 147, 152 with effect from 1 April 2009. 


SUPPLEMENTARY 
Special classes of individuals 


25— (1) If an individual is a person who is incapable, by reason of mental disorder, of managin; 
and administering his property and affairs, anything under these Regulations which could hav: 
been done by the individual may be done— 


(a) in England and Wales or Northern Ireland, by the individual’s attorney or receiver, or th 
person managing and administering the individual’s property and affairs, 

(6) in Scotland, by the individual’s guardian within the meaning of the Adults with Incapac 
ity (Scotland) Act 2000, and 

(c) in a country or territory outside the United Kingdom, by a person authorised by a Cour 
having jurisdiction, in that country or territory, to regulate the bropenty and affairs of a1 
individual to whom this paragraph applies. 


(2) If an individual is a person who is suffering from a physical disability by reason of whicl 
that person has difficulty executing documents in respect of the management and administratio1 
of his property and affairs, anything under these Regulations which could have been done by th 
individual may be done— 
(a) in the United Kingdom, by a person having a power of attorney in relation to th 
individual’s property and affairs, and 
(>) in a country or territory, outside the United Kingdom, by a person authorised, under th 
Jays ee that country or territory, to execute documents in relation to the individual’ S$ propert: 
and affairs. 


Rest 
Personal representatives 


26 If an individual dies, anything under these Regulations which: could have lites done by th 
individual may be done by the individual’s personal representatives. aa 
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2006/132 
Armed Forces and Reserve Forces (Compensation Scheme) (Excluded: Benefits for Tax 
Purposes) Regulations 2006 Chis QRS 
Made by the Commissioners for HMRC under ITEPA 2003 s 393B 
Made .. yyy Scene terete tye pean: 
Laid before the House of Commons. 012" sin etnorebiar January 2006 — 
Coming into force. . Berth petnrptp re ey 2 6 ‘April 2006 
Commentary—Simon’s Taxes E4.126, E7.112. . ae SIBDL it 
asi botton 19) 
Citation and commencement. 
1 These Regulations may be cited as the Armed Forces and Reserve Forces (Compensatior 


Scheme) (Excluded Benefits for Tax Pheposse) pees 2006 and shall come into force o1 
6th April 2006. s vent leubivibabedT (€ 
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Benefits excluded from charge under Chapter 2 of Part 6 of ITEPA 2003 


2 Any benefit provided under the Armed Forces and Reserve Forces (Compensation Scheme) 
Order 2005 is prescribed for the purposes of section 393B(3)(d) of the Income Tax Earnings and 
Pensions Act 2003 (prescribed benefits to be excluded benefits for the purposes of Chapter 2 of 
Part 6 of that Act). 


2006/133 
Registered Pension Schemes (Co-ownership of Living Accommodation) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 173(8)(a) 


Maderiactiuent 106. sbser smrmet en bgsi.od ot 2i.19025) January 2006 
Laid before the House of Commons... . . . 26 January 2006 
Coming into, foress. si}-o% laups #1 tmomvec basitzodineau)-Aprit.2006 


Commentary—Simon’s Taxes E7.509. 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Co-ownership of Living 
Accommodation) Regulations 2006, and shall come into force on 6th April 2006. 


Circumstances in which these Regulations apply 

2— (1) These Regulations apply if, for the whole or part of a tax year, living accommodation is 
held— 

(a) partly by persons for the purposes of a registered pension scheme, and 

(b) partly by persons for other purposes. 
(2) In these Regulations— 

an “owner” means a person for whom the living accommodation is held; 

a “pension scheme owner” means a person who is an owner by virtue of paragraph (1)(a); 

a “scheme member” means an individual who is a member of the registered pension scheme 

mentioned in paragraph (1)(q). 


The living accommodation benefit 
3— (1) If these Regulations apply, a benefit is provided. 
(2) In these Regulations the benefit is called “the living accommodation benefit”. 
(3) The amount of the living accommodation benefit is calculated in the same way as the cash 
equivalent of the benefit is calculated under Chapter 5. 
(4) For the purposes of the calculation required by paragraph (3)— 
(a) references in Chapter 5 to the employee are to be treated as references to an individual for 
whom the living accommodation is provided, 
(b) references in Chapter 5 to the employer are to be treated as references to the registered 
pension scheme, and 
(c) references in Chapter 5 to the taxable period are to be treated as references to the period 
(consisting of the whole or part of a tax year) for which these Regulations apply. 
(5) In this regulation “Chapter 5” means Chapter 5 of Part 3 of the Income Tax (Employments 
and Pensions) Act 2003 (taxable benefits: living accommodation). 


The pension scheme owner's benefit 
4— (1) The amount of the living accommodation benefit must be apportioned among the 
owners according to their respective shares and interests. 


(2) In these Regulations, the amount of the living accommodation benefit so apportioned to a 
pension scheme owner is called “the pension scheme owner’s benefit”. 


The private owner’s benefit 
5— (1) The pension scheme owner’s benefit must be apportioned. 
(2) If the living accommodation is used to provide a benefit for persons who consist of, or 
include— 
(a) one particular scheme member, or 
(b) a member of the scheme member’s family or household, 
the pension scheme owner’s benefit is apportioned to the scheme member. 
a) Hts the living accommodation is used to provide a benefit for persons who consist of, or 
include— 
_ (a) a scheme member or a member of the scheme member’s family or household, and 
(2) <Anolyer scheme member or a member of that other scheme member’s family or house- 
hold, ita 


the pension scheme owner’s benefit is apportioned among those scheme members. 
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(4) If paragraph (3)(b) applies in relation to more than one scheme member, the pension schem« 
owner’s benefit is apportioned among all the scheme members in relation to whom para 
graph (3)(a) or (3)(b) applies. 

(5) If paragraph (3) applies, the amount of the pension scheme benefit apportioned to an} 
particular scheme member is to be such part of that benefit as is just and reasonable. 


(6) Section 721 of the Income Tax (Employments and Pensions) Act 2003 (definitions) applie: 
for the purpose of determining the members of a scheme member’s family or household. 


(7) In these Regulations the amount of the pension scheme owner’s benefit apportioned unde 
this regulation to a scheme member is called “the private owner’s benefit”. 


nauthorised payme nembers of regi. I 
Unauthorised payments to members of registered pension schemes 


6— (1) A pension scheme owner is to be treated as having made an unauthorised payment unde 
section 173 of the Finance Act 2004 to a scheme member to whom regulation 5(7) applies. 


(2) The amount of the unauthorised payment is equal to the amount of the private owner’ 
benefit. 


2006/134 
Registered Pension Schemes (Authorised Payments) (Transfers to the Pension 
Protection Fund) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 164(/). 


Made. . iw. ol! 101. AL vids danuarny2vne 
Laid before the House of Commons... . . . .26 January 2006 
Coming, int, force, neionens boisieeest a lo 2220c1HO- SHE TEAL 


Commentary—Simon’s Taxes E7.507. 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Authorised Payments 
(Transfers to the Pension Protection Fund) Regulations 2006 and shall come into force on 6tl 
April 2006. 


Authorised payments 


2 For the purposes of section 164(f) of the Finance Act 2004 (authorised member payments), < 
transfer of the property, rights and liabilities of a registered pension scheme to the Board of th 
Pension Protection Fund is a payment of a description that is prescribed. 


2006/135 
Registered Pension Schemes (Meaning of Pension Commencement Lump Sum) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 29 para 1(6) 


Made . . pee ene Pen O)I8 (oh)! (04 Gyseguluic) 
Laid before the House of Commons) 96 January 2006 
Coming into force . . . oa shouts ives: te iyi" coshedkstaee fp el 


Commentary—Simon’s Taxes E7.507. 
Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of thi 
provision in relation to sub-scheme administrators). 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Meaning of Pensior 
Commencement Lump Sum) Regulations 2006, and shall come into force on 6th April 2006. 


Application of these Regulations: general 


2 These Regulations apply for the purposes of paragraph 1(6) of Schedule 29 to the Financ 
Act 2004 (regulations relating to meaning of “pension commencement lump sum”). 


Circumstances in which these Regulations apply 


3 The circumstances in which incorrect income tax has been paid by the scheme administrator i it 
relation to the member by way of the lifetime allowance charge are circumstances in which— 
(a) the scheme administrator has made an overpayment by way of the lifetime allowance 
charge in relation to the member, and 
(b) Her Majesty’s Revenue and Customs refund the overpayment to the scheme administra 
tor. 


4 The circumstances in which a lump sum subsequently paid to the member is to be treated as 
pension commencement lump sum even though either or both of the conditions in [paragraph 
(a) and (c)]' of paragraph 1(1) of Schedule 29 to the Finance Act 2004 are = met ar 
circumstances in which— fioz aotamedy of 
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(a) Her Majesty’s Revenue and Customs refund an overpayment by way of the lifetime 
allowance charge in relation to the member to the scheme administrator, and 
(b) the scheme administrator pays part or all of the overpayment to the member within the 
period of [twelve months]! beginning with the day on which the scheme administrator receives 
the overpayment from Her Majesty’s Revenue and Customs. 

Amendments—' Words substituted for words “paragraphs (c) and (e)” and “three months”, by the Registered Pension 


Schemes (Meaning of Pension Commencement Lump Sum) (Amendment) Regulations, SI 2007/3533 reg 2 with effect 
from 7 January 2008: SI 2007/3533 reg 1. 


2006/136 
Pension Benefits (Insurance Company Liable as Scheme Administrator) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 273A(1), (2). 


Mademy.ete) to .-. 2) Ue Prep awn 4e2dwanmarnede 

Laid before the House of Commons... . . . . .26 January 2006 

Coming into force ar Tgh i sei tao . 6 April 2006 
Commentary—Simon's Taxes E7.511. 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 


Citation and commencement 


1 These Regulations may be cited as the Pension Benefits (Insurance Company Liable as Scheme 
Administrator) Regulations 2005 and shall come into force on 6th April 2006. 


Insurance company liable as scheme administrator 

2— (1) This regulation applies where an insurance company makes a payment of— 

(a) a pension protection lump sum death benefit, 

(b) an annuity protection lump sum death benefit, or 

(c) an unsecured pension fund lump sum death benefit. 
(2) The insurance company is to be treated as the scheme administrator for the purposes of the 
operation of section 206 (special lump sum death benefits charge) in relation to the lump sum 
death benefit. 
(3) The insurance company is responsible for the discharge of the obligations imposed on the 
scheme administrator under subsections (1) to (7) of section 254 (accounting for tax by scheme 
administrators). 
(4) The insurance company is liable to the penalties under— 

(a) section 260(1) (accounting return) if it fails to comply with the obligations imposed by 

section 254(1) to (7) as applied to it by virtue of paragraph (2); and 

(b) section 260(6) if it fraudulently or negligently makes an incorrect return under sec- 

tion 254(1) to (7) as so applied. 


2006/137 
Registered Pension Schemes (Authorised Member Payments) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 164(/) 


Made... ... . « AOS dnsreseolue mi tuo-tse exe pidenuary 2006 
Laid before the House of Commons... . . . .26 January 2006 
Coming jntoforse predho4-ccomnsd ote te 18 ~ 62)-19.46 April 2006 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Authorised Member 
Payments) Regulations 2006 and shall come into force on 6th April 2006. 


Authorised member payments: demutualisation of insurance companies and members of 
qualifying pension schemes 
2— (1) Any payment made— 
(a) by a company to— 
(i) a member of a qualifying pension scheme, or _ 
(ii) a person who is the beneficiary under a qualifying annuity contract; 
(b) in connection with the demutualisation of an insurance company, 
(c) as compensation to that member or person, for the loss of his rights as a member of the 
insurance company, and 
(d) without reducing the total value of the sums and assets held for the purposes of the 
scheme, or the value or amount of the annuity, as the case may be, 
is prescribed for the purposes of section 164 of the Finance Act 2004 (authorised member 
payments under registered pension schemes). 
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(2) In this regulation— 
“the commencement date” means 6th April 2006; 
“demutualisation” means a transfer under an insurance business transfer scheme of the whol 
or any part of the business carried on by a mutual insurance company to one or mor 
companies with a share capital; : 
“insurance business transfer scheme” means a scheme falling within section 105 FISMA 2006 
“mutual insurance company” means an insurance company not having a share capital; 
“qualifying annuity contract” means an annuity contract made with an insurance company— 
(a) 
(i) by means of which benefits provided under a pension scheme which, at the time o 
the purchase of the annuity, fell within one of the categories set out in paragraphs (a) t 
(c) and (g) of paragraph 1(1) of Schedule 36 to the Finance Act 2004, have been securec 
and 
(ii) which, immediately before the commencement date, provided for the immediat 
payment of benefits; or 
(b) issued out of a trust scheme within section 620(5) of the Income and Corporation Taxe 
Act 1988, or 
(c) which is a lifetime annuity within the meaning in paragraph 3 of Schedule 28 to th 
Finance Act 2004, or a short term annuity within the meaning in Paragraph 6 of tha 
Schedule; 
“qualifying pension scheme” means a registered pension scheme which is Kéither an occupa 
tional pension scheme nor a public service pension scheme; and 
expressions defined in section 150, 151 or 280(1) of the Finance Act 2004 have the sam 
meanings in this regulation as they have for the purposes of Part 4 of that Act. 


2006/138 
Pension Schemes (Reduction in Pension Rates) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 28 para 2(4)(e), (A) 


Made’ 191 70%; 25 boise) 9¢ pl 225 Manuary2006 
Laid before the House of Commons 9). or. 26 January 2006 
Coming into force ©, ... AUINGT SES DEFRIGS — 2 a opanieeduG 


Commentary—Simon’'s Taxes E7.507. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Pension Schemes (Reduction in Pension Rates 
Regulations 2006 and shall come into force on 6th April 2006. 


(2) In these Regulations a reference, without more, to a paragraph is a reference toa paragrap 
of Schedule 28 of the Finance Act 2004. 


Forfeiture of entitlement to pension—prescribed circumstances 


— (1) For the purposes of paragraph 2(4)(e) (forfeiture of entitlement to pension) th 
prescribed circumstances are where forfeiture of a pension has been permitted— 


(a) under section 92(2) or 93 of the Pensions Act 1995 (“the 1995 Act”) providing that th 
member meets the condition set out in sub-paragraph 2(2); 
(6) under section 92(4) or (5) of the 1995 Act; 
(c) under Article 90(4) or (5) or 91 of the Pensions (Northern Ireland) Order 1995; 
(d) in any of the circumstances prescribed by the Occupational Pension Schemes (Assign 
ment, Forfeiture, Bankruptcy etc) Regulations 1997 or the Occupational Pension Scheme 
(Assignment, Forfeiture, Bankruptcy etc) Regulations (Northern Ireland) 1997. 
(2) The condition referred to in sub-paragraph 2(1)(a) is that the member is not connecte 
with— 
(a) the sponsoring employer of the scheme in respect of which the scheme pension is payabl 
(“the employer”); or 
(b) a person who is connected with the employer. 
(3) Section 839 of ICTA 1988 applies to deterntine whether perso are’ eamenied for th 
purposes of paragraph (2) of this regulation. ytecloeroat ! 
GHW Wiagiad. £ 
[3 Reduction of pension—prescribed circumstances Sf) HIEW: GOMISAL 
The circumstances described in regulations 4 and 5 are prescribed efiestievaes for the purpos 
of paragraph 2(4)(h) (scheme pension — other circumstances in which reduction does not breac 
condition in paragraph 2(3)).]! a oe 
Amendments—! Regs 3-5 substituted for previous reg 3 by the Pension Schemes (Reduction i in i Behisiant n Raies) (Amen 


ment) Regulations, SI 2009/1311 reg 2. Those Regulations come into force on 1 July 2009" ov la effect 6 Apr 
2006. Reg 3 previously read as follows— 191 Tebny wionryst 
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“Reduction of pension—prescribed circumstances 


3 For the purposes of paragraph 2(4)(h) (reduction of the pension in any other circumstances prescribed by 
regulations) the prescribed circumstances are where the amount of pension payable to a member has been reduced 
under any of the following provisions— 


(a) section 138(2) of the Pensions Act 2004 (payment of scheme benefits); 

(6) article 122(2) of the Pensions (Northern Ireland) Order 2005; 

(c) paragraph 14(3) or 15(3) (guaranteed minimum pension etc) of Schedule 5 to the Gender Recognition 
Act in 


[4 Reduction of pension under certain provisions 

The circumstances are that the pension is reduced under any of the following provisions— 
(a) section 138(2) of the Pensions Act 2004 (payment of scheme benefits); 
(b) article 122(2) of the Pensions (Northern Ireland) Order 2005 (payment of scheme 
benefits): 
(c) paragraph 14(3) or 15(3) of Schedule 5 to the Gender Recognition Act 2004 (guaranteed 
minimum pension etc).]! 

Amendments—' Regs 3-5 substituted for previous reg 3 by the Pension Schemes (Reduction in Pension Rates) (Amend- 


ment) Regulations, SI 2009/1311 reg 2. Those Regulations come into force on 1 July 2009 and have effect from 6 April 
2006. 


[5 Reduction of pension during winding-up 
(1) The circumstances are that— 
(a) an occupational pension scheme reduces the pension while the scheme is being wound up; 
and 
(6) the reason for the reduction is that the sums or assets held for the purposes of the scheme 
are insufficient to pay the pension at the rate at which the pension was being paid at the 
relevant time. 
(2) A reduction of pension is not within the circumstances described in this regulation if the 
reduction is part of avoidance arrangements. 
(3) In this regulation, “avoidance arrangements” includes schemes, arrangements and under- 
standings of any kind (whether or not legally enforceable) the main purpose, or one of the main 
purposes, of which is to increase the member’s entitlement to a lump sum on which there is no 
liability to income tax.]! 


Amendments—! Regs 3-5 substituted for previous reg 3 by the Pension Schemes (Reduction in Pension Rates) (Amend- 
ment) Regulations, SI 2009/1311 reg 2. Those Regulations come into force on 1 July 2009 and have effect from 6 April 
2006. 


2006/184 
Taxation of Chargeable Gains (Gilt-edged Securities) Order 2006 


Made by the Treasury under TCGA 1992 Sch 9 para 1 
VOU ee ee eee et re ee ee OU) JONUATy 2000 


Citation 


1 This Order may be cited as the Taxation of Chargeable Gains (Gilt-edged Securities) 
Order 2006. 


Securities specified as gilt-edged securities 

2 For the purposes of Schedule 9 to the Taxation of Chargeable Gains Act 1992 (gilt-edged 
securities) the following securities are specified — 

41/4% Treasury Gilt 2011; 

43/4% Treasury Stock 2020; 

4!/4% Treasury Stock 2036; 

11/4% Index-linked Treasury Gilt 2055; 

41/4% Treasury Gilt 2055. 


Commentary—Simon's Taxes C2.825. 


2006/206 
Pension Schemes (Categories of Country and Requirements for Overseas Pension 
Schemes and Recognised Overseas Pension Schemes) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 150(7), (8) 


Made. « « vod dau (one February 2006 
Laid before ‘the House of ( Commons .. . . . oi2 February 2006 
Coming into force. ‘ermarlos-nigiener ease ora nin 2000 


emamnentesry45 elo. s Taxes E7.506. 
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Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Pension Schemes (Categories of Country and 
Requirements for Overseas Pension Schemes and Recognised Overseas Pension Schemes) 
Regulations 2006 and shall come into force on 6th April 2006. 


(2) In these Regulations a reference, without more, to a numbered section or Schedule is a 
reference to the section of, or Schedule to, the Finance Act 2004 which is so numbered. 


Requirements of an overseas pension scheme 


2— (1) For the purposes of section 150(7) (meaning of overseas pension scheme) an overseas 
pension scheme must— 
(a) satisfy the requirements in paragraphs (2) and (3); or 
(b) be established (outside the United Kingdom) by an international organisation for the 
purpose of providing benefits for, or in respect of, past service as an employee of the 
organisation and satisfy the requirements in paragraph (4). 


(2) This paragraph is satisfied 1f— 
(a) the scheme is an occupational pension scheme and there is, in the country or territory in 
which it is established, a body— 


(1) which regulates occupational pension schemes; and 
(ii) which regulates the scheme in question; 


(b) the scheme is not an occupational pension scheme and there is in the country or territory 
in which it is established, a body— 

(i) which regulates pension schemes other than occupational pension schemes; and 

(11) which regulates the scheme in question; or 


(c) neither sub-paragraph (a) or (5) is satisfied by reason only that no such regulatory body 
exists in the country or territory and— 


(i) the scheme is established in another member State, Norway, Iceland or Liechtenstein; 
or 

(ii) the scheme’s rules provide that at least 70% of a member’s UK tax-relieved scheme 
funds will be designated by the scheme manager for the purpose of providing that 
individual with an income for life, and the pension benefits payable to the member under 
the scheme (and any lump sum associated with those benefits) are payable no earlier than 
they would be if pension rule | in section 165 applied. 


(3) This paragraph is satisfied if the scheme is recognised for tax purposes. 


A scheme is “recognised for tax purposes” under the tax legislation of a country or territory in 
which it is established if 1t meets the primary conditions and also meets one of Conditions A and 
B. 


Primary condition 1 
The scheme is open to persons resident in the country or territory in which it is established. 
Primary condition 2 


The scheme is established in a country or territory where there is a system of taxation of 
personal income under which tax relief is available in respect of pensions and— 


(a) tax relief is not available to the member on contributions made to the scheme by the 
individual or, if the individual is an employee, by their employer, in respect of earnings to 
which benefits under the scheme relate; ...! 

[(ab) the scheme is liable to taxation on its income and gains and is of a kind specified in the 
Schedule to these Regulations; or]! 

(b) all or most of the benefits paid by the scheme to members who are not in serious ill-health 
are subject to taxation. 


For the purposes of this condition “tax relief” includes the grant of an hemp tat from tax. 
Condition A 


The scheme is approved or recognised by, or registered with, the relevant tax CWithonities as a 
pension scheme in the country or territory in which it is established. 


Condition B 


If no system exists for the approval or recognition by, or registration with, relevant tax 
authorities of pension schemes in the country or territory in which it is established— 


(a) it must be resident there; and 
(b) its rules must provide that— martoe 


(i) at least 70% of a member’s UK tax-relieved scheme funds. will. tec designated By the 
scheme manager for the purpose of providing the member with an income for life, and 

(ii) the pension benefits payable to the member under the scheme (and any lump sum 
associated with those benefits) must be payahis no sedis than ihe womlet be if pension 
rule | in section 165 applied. A bid 


(4) In the case of an overseas pension scheme falling within ate (16) the requirements 
are that— wy STO 
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(a) the scheme rules must provide that at least 70% of a member’s UK tax-relieved scheme 
funds will be designated by the scheme manager for the purpose of providing the member with 
an income for life, and 
(b) the pension benefits payable to the member under the scheme (and any lump sum 
associated with those benefits) under the scheme must be payable no earlier than they would 
be if pension rule | in section 165 applied. 

(5) In this regulation— 
“international organisation” means an organisation to which section | of the International 
Organisations Act 1968 applies by virtue of an Order in Council under subsection (1) of that 
section; 
occupational pension scheme” has the meaning given by section 150(5); and 
“UK tax-relieved scheme funds” means, in relation to a member, the sum of the member’s UK 
tax-relieved fund and his relevant transfer fund, as defined respectively by regulations 2 and 3 
of the Pension Schemes (Application of UK Provisions to Relevant Non-UK Schemes) 
Regulations 2006. 

Amendments—' In reg 2(3) primary condition 2, word in sub-para (a) revoked and para (ab) inserted, by the Pension 


Schemes (Categories of Country and Requirements for Overseas Pension Schemes and Recognised Overseas Pension 
Schemes) (Amendment) Regulations, SI 2007/1600 regs 2, 3 with effect from 1 July 2007. 


Recognised overseas pension schemes: prescribed countries or territories and prescribed conditions 
3— (1) For the purposes of section 150(8) (recognised overseas pension schemes), in addition to 
satisfying the requirements set out in regulation 2 above, the pension scheme must— 

(a) be established in.a country or territory mentioned in paragraph (2); or 

(b) satisfy the requirement in paragraph (4). 
(2) The countries and territories referred to in paragraph (1)(a) are— 

(a) the member States of the European Communities, other than the United Kingdom; 

(6) Iceland, Liechtenstein and Norway; and 

(c) any country or territory in respect of which there is in force an Order in Council under 

section 788 of the Income and Corporation Taxes Act 1988 giving effect in the United 

Kingdom to an agreement which contains provision about— 

(1) the exchange of information between the parties, and 
(11) non-discrimination. 

(3) For the purposes of paragraph (2)(c)(ii) an agreement “contains provision about non- 
discrimination” if it provides that the nationals of a Contracting State shall not be subjected in 
the territory of the other Contracting State to any taxation, or any requirement connected to 
such taxation, which is other than, or more burdensome than, the taxation and connected 
requirements to which the nationals of the other State are or may be subjected in the same 
circumstances. 
(4) The requirement is that, at the time of a transfer of sums or assets which would, subject to 
these Regulations, constitute a recognised transfer, the rules of the scheme must provide that— 

(a) at least 70% of the sums transferred will be designated by the scheme manager for the 

purpose of providing the member with an income for life; _ 

(b) the pension benefits (and any lump sum associated with those benefits) payable to the 

member under the scheme, to the extent that they relate to the transfer, are payable no earlier 

than they would be if pension rule 1 in section 165 applied; and oustd 

(c) the scheme is open to persons resident in the country or territory in which it is established. 


[SCHEDULE 
SPECIFIED SCHEMES 


Regulation 2(3) 
A complying superannuation plan as defined in section 995-1 (definitions) of the Income Tax 
Assessment Act 1997 of Australia.]! 


Amendments—! Schedule inserted by the Pension Schemes (Categories of Country and Requirements for Overseas Pension 
Schemes and Recognised Overseas Pension Schemes) (Amendment) Regulations, SI 2007/1600 regs 2, 4 with effect from 
1 July 2007. 


2006/207 
Pensions Schemes (Application of UK Provisions to Relevant Non-UK Schemes) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 34 paras 3(2)-(6), 4(2), (4), 7, 12, 
19 


Madeisa ganic. Revi cri Sle J eel) al bepriary 2000 
Laid before the House of Commons. . . . . . .2 February 2006 
Coming into force GAA) Z20IOGIC Bley . 6 April 2006 


Commentary—Simon's Taxes E7.507. 
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PART 1 
INTRODUCTION 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Pensions Schemes (Application of UK Provisions 
to Relevant Non-UK Schemes) Regulations 2006 and shall come into force on 6th April 2006. 
(2) In these Regulations— 
“the Act” means the Finance Act 2004 any reference (without more) to a numbered section or 
Schedule is a reference, as the case requires, to the section of, or Schedule to, the Act which 
bears that number; 
“benefit crystallisation event 8” means the event which constitutes benefit crystallisation event 
8 in section 216; 
“recognised overseas pension scheme” has the meaning given by section 150(8); and 
“relevant non-UK scheme” has the same meaning given by paragraph 1(5) of Schedule 34. 
[“taxable property” has the meaning in Schedule 29A to the Act;]! 
[taxable property provisions” has the meaning in paragraph 1(3) of that Schedule; and]! 
[“transfer member” of a scheme has the meaning in paragraph 1(8) of Schedule 34 to the 
Act.] 
Amendments—! Definitions inserted by the Pensions Schemes (Application of UK Provisions to Releyant Non-UK 


Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 3. SI 2006/1960 came into force on 11 August 2006, and these 
amendments have effect from 6 April 2006, 


PART 2 
APPLICATION AND COMPUTATION OF UK TAX CHARGES 


Computation of a member’s UK tax-relieved fund under a relevant non-UK scheme 


2 The amount of a member’s UK tax-relieved fund under a relevant non-UK scheme is the 

aggregate of— 
(a) the amounts which, for each tax year before that in which the domiputation falls to be 
made, would have been arrived at in relation to arrangements under the relevant non-UK 
scheme relating to the individual as pension input amounts under sections 230 to 238 of the 
Act (annual allowance) as they apply by virtue of paragraph 8 of Schedule 34 to the Act, and 
(b) the amount which would be so arrived at if the period beginning with 6th April of the tax 
year in which the computation falls to be made; and ending immediately before the making of 
the computation, were a tax year, 


assuming that section 229(3) did not apply. 


Computation of a member's relevant transfer fund 


3 The amount of a member’s relevant transfer fund under a relevant non-UK’ scheme (that 
scheme being referred to here as “the RNUKS’”) is the sum of— 


(a) the amount crystallised by virtue of benefit crystallisation event 8 on the transfer from a 
UK registered scheme to the RNUKS; and 

(b) so much of the member’s UK tax-relieved fund under any other relevant non-UK scheme 
as has been transferred to the RNUKS but has not been subject to the unauthorised payments 
charge; and 

(c) so much of the member’s relevant transfer fund under any other relevant non-UK scheme 
as has been transferred to the RNUKS— 


(i) without being subject to the unauthorised payments charge; and! 
(ii) at a time when the other relevant non-UK scheme is a recognised overseas pension 
scheme.! 
Amendments—' Para (3)(c)(ii) and preceding word “and” revoked by the Pensions Schemes (Application of UK Provisions 


to Relevant Non-UK Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 4. SI 2006/1960 came into force on 
11 August 2006, and these amendments have effect from 6 April 2006. 


[Computation of a member's taxable asset We und. 


3A— (1) The amount of a member's taxable asset transfer fund under a relevant non- UK 
scheme (“the RNUKS’”) is the sum of— pyre. 


(a) the amount crystallised by virtue of benefit crystallisation event 8 on the transfer from a 
UK registered pension scheme to the RNUKS; and 
(b) so much of the member’s taxable asset transfer fund under any other relevant non-UK 
scheme as has been transferred to the RNUKS without being subject to the unauthorised 
payments charge. Holi it 
(2) Accordingly, the member’s taxable asset transfer fund (“TATE”) ane form part of <td 
member’s relevant transfer fund (“RTF”), except in a case where the memb er’s RIF consists 
solely of a UK tax-relieved fund which has been transferred to the RNUKS. ‘pe 
Amendments—! This paragraph inserted by the Pensions Schemes (Application of UK Paver aaa to Relevant Non-UK 


Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 5. SI 2006/1960 came into pike! on M August 2006, and these 
amendments have effect from 6 April 2006. ; 12 PSTD 
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Attributing payments to particular funds under a relevant non-UK scheme 


4— (1) This regulation applies to determine to which part of a relevant non-UK scheme a 
payment to, or in respect of, a member is referable. 


(2) It shall be assumed that— 


(a) payments made by the scheme to or in respect of the member are made out of the 
member’s UK tax-relieved fund in priority to any other fund under that scheme; and 

(b) the amount of the member’s UK tax-relieved fund is reduced [(but not below nil)]' by the 
amount paid out of the scheme. 


(3) If the member’s UK tax-relieved fund is nil, or has been reduced to nil, [the following Rules 
apply (with an earlier Rule applying in preference to a later Rule). 


Rule 1 


Where an unauthorised payment is treated as made by the scheme to the transfer member by 
virtue of section 174A— 


(a) the payment shall be treated as made out of the member’s RTF and TATF, but 

(b) the interest in taxable property, in respect of which the unauthorised payment is treated as 
made, shall represent the payment and form part of the member’s RTF and TATF (an 
“appropriated asset”), up to an amount equal to the amount of that payment. 


Rule 2 


Accordingly, if a scheme transfers that appropriated asset (or an interest in a vehicle through 
which the scheme holds the interest in the taxable property indirectly), or part of it, to another 
pension scheme, that transfer shall be treated as a transfer of the whole or part, as the case may 
be, of the member’s RTF and TATF (limited to the amount of the unauthorised payment) to 
that other scheme, falling (if appropriate) within regulation 3A(1)(J). 


Rule 3 


If a scheme disposes of (other than to another pension scheme) an appropriated asset (or an 
interest in a vehicle through which the scheme holds the interest in the taxable property 
indirectly), or part of it, any other property which directly or indirectly represents proceeds of 
either of those interests (limited to the amount of the unauthorised payment) shall form part of 
the member’s RTF and TATF. 
Rule 4 
This Rule applies to payments made by the scheme to or in respect of the member, other than— 
(a) a transfer of an interest in taxable property or an interest in a vehicle through which the 
scheme holds the interest in the taxable property directly, and 
(b) payments treated as made by virtue of section 174A. 
So far as the member’s RTF and TATF are not represented by appropriated assets— 
(a) where the member has both an RTF and a TATE, and the amount of his RTF exceeds the 
amount of his TATF, such payments shall, to the extent of that excess, be treated as made out 
of his RTF (but not his TATF) and as reducing the RTF, and subject thereto 
(b) such payments are made out of the member’s RTF and TATF in priority to any other 
fund under that scheme, and reduce (but not below nil) the amount of the RTF and TATF |! 
[(4) In paragraph (3), references to payments made or treated as made by virtue of section 174A 
include references to payments treated as made by regulations under paragraph 37 of Sched- 
ule 29A, or paragraph 7A of Schedule 34, to the Act.]! 
Amendments—! Words in sub-para (2)(b) inserted; in para (3), words substituted; and para (4) inserted; by the Pensions 


Schemes (Application of UK Provisions to Relevant Non-UK Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 
6-8. SI 2006/1960 came into force on 11 August 2006, and these amendments have effect from 6 April 2006. 


[Taxable property provisions to apply to a transfer member of a relevant non-UK scheme (to 
payments referable to his taxable asset transfer fund) 
4A The— 

(a) taxable property provisions, and . 

(b) regulations made under paragraph 37 of Schedule 29A or paragraph 7A of Schedule 34, 
apply to a transfer member of a relevant non-UK scheme, in relation to payments treated as 
made by those provisions or regulations which are referable to the member’s taxable asset 
transfer fund under the scheme, but subject to the modifications in regulations 4B to 4D.]' 


Amendments—! Regulations 4A—4D inserted by the Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 9. SI 2006/1960 came into force on 11 August 2006, and these 
amendments have effect from 6 April 2006. ; 


[Unauthorised payments charge to apply (in lieu of scheme chargeable payment) 
4B— (1) The scheme chargeable payment provisions in sections 185A to 185I shall not apply to 
a relevant non-UK scheme. 


(2) But, during such time as an appropriated asset forms the whole or part of a transfer 
member’s TATF— 
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(a) the scheme shall be treated as making unauthorised payments to that member equal in 
amount to the scheme chargeable payments (in respect of income and gains) which would 
have been computed in accordance with those sections, and 
(b) the transfer member shall be liable to pay the unauthorised payments charge in respect of 
such payments. 
(3) Where the scheme’s interest in taxable property is not wholly referable to the transfer 
member’s TATF, the amount of the unauthorised payment shall be proportionately reduced.]! 
Amendments—' Regulations 4A-4D inserted by the Pensions Schemes (Application of UK Provisions to Relevant Non-UK 


Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 9. SI 2006/1960 came into force on 11 August 2006, and these 
amendments have effect from 6 April 2006. 


[Modification of paragraph 15 of Schedule 29A 


4C Paragraph 15 of Schedule 29A applies to the transfer member of a relevant non-UK scheme 
as if “Insurance company” included any person— 


(a) resident in a country or territory outside the European Economic Area, 

(5) whose business consists of, or includes, the effecting or carrying out of contracts of 
long-term insurance (within the meaning in Part 2 of Schedule 1 to the Financial Services and 
Markets Act 2000 (Regulated Activities) Order 2001), and 

(c) who is regulated in the conduct of that business by— 


(1) the government of that country or territory, or 4 
(i1)a body established under the law of that country or territory for the purpose of 
regulating such business.]! 


Amendments—! Regulations 4A-4D inserted by the Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 9. SI 2006/1960 came into force on 11 August 2006, and these 
amendments have effect from 6 April 2006. 


[Modifications of paragraphs 29 and 31 of Schedule 29A 
4D— (1) This regulation applies where— 


(a) a relevant non-UK scheme acquires an interest in taxable property; 

(6) the interest is acquired in the circumstances mentioned in paragraph 32(3), (5) (excluding 
paragraphs (a) and (5)) or (6) (excluding paragraphs (a) and (b)) of Schedule 29A; and 

(c) the whole or part of the consideration for the acquisition is rent. 


(2) The amount of the consideration (or the part that is rent) shall not be the relevant rental 
value of the property (as provided by paragraph 34(2) of Schedule 29A). 


(3) Each payment of rent (or the aggregate of such payments during a year, if there are more 
than one) shall be treated, for the purposes of the taxable property provisions, as if the pension 
scheme or other person who acquired the interest were being granted a lease for the period for 
which the rent is paid, in consideration of the rent (or aggregate) so paid.]! 


Amendments—! Regulations 4A-4D inserted by the Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) (Amendment) Regulations, SI 2006/1960 regs 2, 9. SI 2006/1960 came into force on 11 August 2006, and these 
amendments have effect from 6 April 2006. 


PART 3 


Modifications to Part 4 of the Finance Act 2004 in respect of relevant non-UK schemes 


5 Part 4 of the Finance Act 2004 shall be modified in respect of relevant non-UK schemes, 
within the meaning of paragraph 1(5) of Schedule 34, in accordance with the following 
provisions of these Regulations. 


Modification of pension rules 
6 In section 165, in pension rules 4 and 6 omit from “but a scheme pension” to the end. 


Modification of pension death benefit rules 


7 In section 167 in pension death benefit rules 3 and 5 omit from “but a dependants’ scheme 
pension” to the end. 


Modification of section 227 ; : ead 
8 In section 227(3)(4) for “scheme administrator” substitute “scheme manager”. — 


Modification of section 231 
9 In section 231— 
(a) in subsection (3)— Wh tna 
(i) in paragraph (5) for “the retail prices index” substitute “a relevant index”; 
(11) omit paragraph (c); and . : 
(6) at the end add— Re Ne 
“(4) In this section “relevant index” means— 1TAE 2asdanom 
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(a) an index of the movement of retail prices maintained, or officially recognised, by the 
government of the country or territory in which the recognised overseas scheme is 
established; or 
(>) if there is no such index as is mentioned in paragraph (a) of this definition, the retail 
prices index.”. 


Modification of section 235 
10 In section 235— 
(a) in subsection (3)— 
(i) in paragraph (+) for “the retail prices index” substitute “a relevant index”; 
(ii) omit paragraph (c); and 
(b) at the end of the section add— 
“(4) In this section “relevant index” means— 


(a) an index of the movement of retail prices maintained, or officially recognised, by the 
government of the country or territory in which the recognised overseas scheme is 
established; or 
(b) if there is no such index as is mentioned in paragraph (a) of this definition, the retail 
prices index.”. 


Modification of section 275 
11— (1) In the heading of section 275 at the end add “and Non-EEFA annuity provider”. 
(2) At the end of the section add— 
“(3) In this Part “non-EEA annuity provider” means a person resident in a country or 
territory outside the European Economic Area— 
(a) whose normal business includes the provision of annuities; and 
(b) who is regulated in the conduct of that business— 
(1) by the government of that country or territory; or 


(11) a body established under the law of that country or territory for the purpose of 
regulating such business.”. 


Modification of section 276 
12 In section 276(2) for “scheme administrator” substitute “scheme manager”. 


Modification of section 279 
13— (1) Section 279(1) shall be modified as follows. 
(2) At the appropriate points in the alphabetical list insert— 
“ ‘applicable pension scheme’, in relation to a pension sharing order in respect of a 
member's spouse [, ex-spouse, civil partner or former civil partner]', means a scheme which 
is— 
(a) a recognised overseas pension scheme within the meaning of this Part; or 
(b) a scheme which is recognised for tax purposes under the law of either the country or 
territory in which it is situate or that of the country or territory in which the pension 
sharing order is made;”; and 
“ “ex-spouse’, in relation to a member, means the other party to a marriage with the 
member that has been dissolved or annulled; vig 
[former civil partner’ in relation to a member means the other party to a civil partnership 


155 


with the member that has been dissolved or annulled.]'”; 
(3) For the definitions of “pension credit” and “pension debit” substitute— 
“ “pension credit’ and ‘pension debit’ mean respectively the amount by which— 
(a) the entitlement of a member’s spouse[, ex-spouse, civil partner or former civil 
partner]' under an applicable pension scheme, is increased; and 
(b) the entitlement of a member under a qualifying recognised overseas pension scheme 
is decreased, 
pursuant to a pension sharing order;”. 
(4) For the definition of “pension sharing order or provision” substitute— 
“ ‘pension sharing order’ means an order of a court, by virtue of which amounts are 
transferred from a recognised overseas pension scheme of a member to an applicable 
pension scheme of that member’s spouse[, ex-spouse, civil partner or former civil partner]', 
in or in connection with proceedings relating to the dissolution or annulment of the 
marriage [or civil partnership]! of the parties;”. 


Amendments—! Words in sub-paras (2), (4) substituted and inserted, and words in sub-para (3) substituted, by the Tax and 
Civil Partnerships Regulations, SI 2007/493 reg 3 with effect from 22 February 2007. 
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Modification of Schedule 28 
14— (1) Schedule 28 is modified as follows. 
(2) In paragraph 1— 
(a) in sub-paragraph (a) after “registered medical practitioner” insert “or a recognised 
medical practitioner”; 
(b) at the end of the paragraph add— 
“In this paragraph “recognised medical practitioner” means a medical practitioner practis- 
ing outside the United Kingdom who is authorised, licensed or registered to practise 
medicine in the country or territory, outside the United Kingdom, in which either the 
scheme or the member is resident.”. 
(3) In the following provisions for “scheme administrator” substitute “scheme manager”. 
The provisions are— 
(a) paragraph l(a); 
(b) paragraph 2 (in each place where the expression occurs); 
(c) paragraph 10(3)(d); 
(d) paragraph 13(3); 
(e) paragraph 16(1) and (2); 
(f) paragraph 24(3)(b); and 
(g) paragraph 27(3). 
(4) Omit paragraphs 3(1)(), 6(1)(c), 17(1)(6) and 20(1)(c). 
(5) In paragraph 15(2)(b) and (3) omit “, in the opinion of the scheme administrator”. 
(6) At the end of the Schedule add— 


is os 
RELEVANT NON-UK SCHEMES—INTERPRETATION 


Construction of references to insurance companies 
28— (1) In this Schedule, in its application to a scheme established in a country or territory 
outside the European Economic Area, any reference to an insurance company includes a 
non-EFA annuity provider. 


(2) Section 275(3) defines “non-EEA annuity provider”.”. 


Modification of Schedule 29 
15— (1) Schedule 29 is modified as follows. 
(2) In paragraph | after sub-paragraph (4) insert— 

“(4A) In determining whether all or part of the member’s lifetime allowance is available— 
(a) an amount treated as crystallising by virtue of benefit crystallisation event 8 shall be 
disregarded; and 
(b) the amount of the allowance available shall be reduced by the aggregate of— 

(i) the amount of any previous pension commencement lump sum paid to or in respect 
of the member by a recognised overseas pension scheme, to the extent that the lump sum 
is referable to the member’s relevant transfer fund, and 
(ii) the amount which would have crystallised by virtue of the member becoming 
entitled to a pension, had the scheme paying it been a registered pension scheme, to the 
extent that it is so referable. 

(4B) For the purposes of sub-paragraph (4A) “the member's relevant itaristen fund” has the 

meaning given in paragraph 4(2) of Schedule 34.” 

(3) In paragraph 2— 
(a) in sub-paragraph (6) for the definition of AAC substitute— 

“AAC is the aggregate of— 

(a) the amounts crystallised by each benefit crystallisation event (other than benefit 
crystallisation event 8) which has occurred in relation to the member before the member 
becomes entitled to the lump sum (or treated as crystallised) on each ‘occasion: on which 
entitlement to a pension arises; and 

(b) the amount which would have crystallised, had the scheme paying it rare a eegisteredd 
pension scheme— 

(i) on entitlement arising to any pension commencement lump, sum, to the extent that 
the lump sum is referable to the member’s relevant transfer fund, or 
(11) on entitlement arising to a pension, to the extent a it is a6! teferable.”; ” 


(0) after sub- “paragraph (6) insert— spe nse * 


pension, as mentioned in Siege (b) of the definition of AAC in eet ay ot be 
treated as a benefit crystallisation event for the purposes of sub- pa (7). eee 


(4) In paragraph 4— B\TOO ? i parte rome Livi 


10853 Pensions Schemes ( Application of UK Provisions etc) 2006/207 reg 17 


(a) in sub-paragraph (1)(a) after “registered medical practitioner” insert “or a recognised 
medical practitioner”; 
(4) at the end of the paragraph add— 
“(3) In sub-paragraph (1) “recognised medical practitioner” means a medical practitioner 
practising outside the United Kingdom who is authorised, licensed or registered to practise 
medicine in the country or territory, outside the United Kingdom, in which either the scheme 
or the member is resident. 
(4) In determining whether all or part of the member’s lifetime allowance is available— 
(a) an amount crystallising by virtue of benefit crystallisation event 8 shall be disregarded; 
and 
(b) the amount of the allowance available shall be reduced by the aggregate of — 

(i) the amount of any previous pension commencement lump sum which has been paid 
to or in respect of the member by a recognised overseas pension scheme, to the extent 
that it is referable to the member’s relevant transfer fund and 
(ii) the amount which would have crystallised on the member becoming entitled to a 
pension, had the scheme paying it been a registered pension scheme, to the extent that it 
is so referable.”. 

(5) In paragraph 5(1)(c) after “benefit crystallisation event” insert— 
“. other than an event which constitutes benefit crystallisation event 8”. 
(6) At the end of paragraph 7 add— 
“(6) In determining whether all or part of the member’s lifetime allowance is available— 
(a) an amount crystallising by virtue of benefit crystallisation event 8 shall be disregarded; 
and 
(b) the amount of the allowance available shall be reduced by the aggregate of — 

(i) the amount of any previous pension commencement lump sum which has been paid 
to or in respect of the member by a recognised overseas pension scheme, to the extent 
that it is referable to the member’s relevant transfer fund and 
(ii) the amount which would have crystallised on the member becoming entitled to a 
pension, had the scheme paying it been a registered pension scheme, to the extent that it 
is so referable.”. 

(7) At the end of paragraph 10 add— 
“(4) In determining whether all or part of the member’s lifetime allowance is available— 
(a) an amount crystallising by virtue of benefit crystallisation event 8 shall be disregarded; 
and 
(b) the amount of the allowance available shall be reduced by the aggregate of— 

(i) the amount of any previous pension commencement lump sum which has been paid 
to or in respect of the member by a recognised overseas pension scheme, to the extent 
that the lump sum is referable to the member’s relevant transfer fund, and 
(ii), the amount, which would have crystallised on the member becoming entitled to a 
pension, had the scheme paying it been a registered pension scheme, to the extent that it 
is so referable.”. 


(8) In paragraph 11 after sub-paragraph (5) insert— 
“(bb) it is not paid from the relevant transfer fund of a qualifying recognised overseas 
pension scheme,”. 
(9) In paragraph 4(1)(a), and paragraph 19(1)(d) and (2)(e) for “scheme administrator” 
substitute “scheme manager”. 


Modification of Schedule 32 
16 In paragraph 11(6) of Schedule 32— 
(a) for “the retail prices index” (in both places) substitute “a relevant index”; and 


_ (b) at the end add— 
“Here “relevant index” means— 


(a) an index of the movement of retail prices maintained, or officially recognised, by the 
government of the country or territory in which the recognised overseas scheme is 
established; or 
(b) if there is no such index as is mentioned in paragraph (a) of this definition, the retail 
prices index.”. 


Modification of Schedule 34 
17 In Schedule 34 after paragraph 19 add— 


“Revenue and Customs discretion 
19A— (1) Sub-paragraph (2) applies to— 
(a) the member payment provisions to a payment made (or treated by this Part as made) to 
or in respect of— 
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(1) a relieved member of a relevant non-UK scheme, or 
(ii) a transfer member of such a scheme; 
(b) the annual allowance provisions in relation to an individual who is a currently-relieved 
member of a currently-relieved non-UK scheme; and 
(c) the lifetime allowance provision charge in relation to an individual who is a relieved 
member of a relieved non-UK pension scheme. 
(2) If it appears to an officer of Revenue and Customs that, by reason of some non- 
compliance with the requirements set out in this Part, which in the officer’s view does not 
materially affect the nature of a payment, the payment, or the member in respect of whom it 
is payable, would be treated less favourably by the strict application of the provisions 
mentioned in paragraph (1) than in the officer’s view is appropriate, sub-paragraph (3) 
applies. 
(3) If this sub-paragraph applies, an officer of Revenue and Customs— 
(a) may decide, and 
(b) if requested to do so by a member falling within any of the descriptions in paragraphs 
(a) to (c) of sub-paragraph (1), shall decide, 
whether, notwithstanding the non-compliance referred to in sub-paragraph (2), the treatment 
which, but for that non-compliance, would have applied under this. Part should apply to the 
payment or the member (as the case may be). 
This is subject to the qualification in sub-paragraph (4). 
(4) An officer of Revenue and Customs shall not make a decision under sub-paragraph (3) 
that, notwithstanding the difference referred to in sub-paragraph (2), the provisions of this 
Part shall apply to the payment or the member unless— 
(a) it appears to the officer that the effect of the decision would be to reduce the total 
cumulative tax liability in respect of the charges mentioned in subparagraph (1) of the 
member whose tax liability would be affected by it, taking one year with another; 
(b) the officer has first given at least 28 days’ notice of his intention to make the decision 
to the member whose tax liability would by affected by it; and 
(c) the member has— 
(i) consented to the making of the decision; or 
(11) failed to respond to the notice within the period specified in paragraph (5). 
(5) If an officer of Revenue and Customs decides under sub-paragraph (3) that— 
(a) the conditions for the exercise of his discretion under that paragraph are not met; or 
(b) the conditions for its exercise are met, but that it is otherwise inappropriate for him to 
exercise it in favour of the member, 
the member may appeal against the decision. 
(6) Subsections (3) to (5) of section 170 apply for the purposes of a decision by an officer of 
Revenue and Customs under sub-paragraph (3) as they apply to a decision under sec- 
tion 169(5). 
(7) The Commissioners before whom an appeal under paragraph (5) is’ brought must 
consider— 
(a) whether the conditions for the exercise of the discretion of an officer of Revenue and 
Customs have been met; and 
(b) if they are satisfied that those conditions have been met, whether the discretion ought 
to have been exercised in favour of the member. 
(8) If they decide that the conditions for the exercise of that discretion have not been met, 
they must dismiss the appeal. 
(9) If they decide that the conditions for the exercise of that discretion have been met, they 
must decide whether the discretion ought to have been exercised in favour of the member. 
(10) If they decide that although the conditions are met, the discretion ought not to have 
been exercised in favour of the member, they must dismiss the appeal. 
(11) If they decide that the discretion ought to have been exercised in favour of the member 
they may so decide and the provisions of this Part shall apply accordingly to the member or 
the payment in question (as the case may be). 
(12) A decision under sub-paragraph (8) or (10) is final but subject to any further appeal or 
any determination on, or in consequence of, a case stated.”. 
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Commentary—Simon’s Taxes E7.511. 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Pension Schemes (Information Requirements for 
Qualifying Overseas Pension Schemes, Qualifying Recognised Overseas Pension Schemes and 
Corresponding Relief) Regulations 2006 and shall come into force on 6th April 2006. 
(2) In these Regulations— 
“the Act” means the Finance Act 2004 and a reference to a numbered section or Schedule, 
without more, is a reference to the section of; or Schedule to, the Act bearing that number; 
and 
“tax year” means a period beginning on 6th April of one year and ending on Sth April of the 
immediately following year. 


Information—benefit crystallisation events in relation to relevant migrant members and 
individuals entitled to corresponding relief 

2— (1) For the purposes of paragraph 5(2) of Schedule 33 and paragraph 51(4) of Schedule 36 
(information about benefit crystallisation events in cases of relevant migrant members and 
individuals entitled to corresponding relief) the prescribed benefit crystallisation information 
is— 

(a) the name and address of the relevant migrant member or individual (as the case may be) 

in respect of whom there has been a benefit crystallisation event in the tax year; and 

(6) the date, amount and nature of the benefit crystallisation event. 
(2) The information must be provided by 31st January next following the end of the tax year in 
which the benefit crystallisation event occurs. 


Information—qualifying recognised overseas pension schemes 

3— (1) For the purposes of section 169(4) (meaning of qualifying recognised overseas pension 
scheme), a qualifying recognised overseas pension scheme must provide to an officer of Revenue 
and Customs— 

(a) the name of the country or territory in which it is established; 

(b) in the case of a scheme falling within regulation 3(4) of the Pension Schemes (Categories 

of Country and Requirements for Overseas Pension Schemes and Recognised Overseas 

Pension Schemes) Regulations 2006, evidence demonstrating that it fulfils the requirement set 

out in that paragraph; and 

(c) any other evidence required in writing by the officer. 
(2) When a qualifying recognised overseas pension scheme makes, or is treated under the 
relevant provisions as making, a payment in respect of a relevant member, it must provide to an 
officer of Revenue and Customs— 

(a) the name and address of the relevant member; and 

(b) the date, amount and nature of that payment. 
Here “the relevant provisions” means sections 172 to [174A,]! paragraph 2A of Schedule 28 [and 
3A of Schedule 29]!. 
This paragraph is subject to the qualifications in paragraphs (3) and (4). 
(3) No obligation arises under paragraph (2) if the relevant member to whom the payment is 
made or treated as made is a person to whom the member payment provisions do not apply (see 
paragraph 2 of Schedule 34). 
(4) In the case of a payment by way of a pension the obligation under paragraph (2) applies only 
to the first such payment. 
(5) The information required by paragraph (2) must be provided by 31st January next following 
the tax year in which the payment is made or is treated as made, 


This paragraph is subject to regulation 4. 

(6) For the purposes of this regulation— 
“payment” has the meaning given in section 161(2); and 
“relevant member” means a member of a scheme in respect of whom there is a relevant 
transfer fund within the meaning of the Pension Schemes (Application of UK Provisions to 
Relevant Non-UK Schemes) Regulations 2006. 


Amendments—! In para (2), “174A,” substituted for “174 and”, and words inserted, by the Registered Pension Schemes 
(Provision of Information) (Amendment) Regulations, SI 2006/1961 regs 2, 5 with effect from 11 August 2006. 


Notice in cases of serious prejudice to proper assessment or collection of tax 


4— (1) If an officer of Revenue and Customs has reasonable grounds for believing that the 
pension scheme in question— 
(a) has failed or may fail to comply with any of the requirements imposed upon it under or by 
virtue of these Regulations, and 
(b) such failure is likely to have led or to lead to serious prejudice to the proper assessment or 
collection of tax, 
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paragraph (2) applies. 

(2) If this paragraph applies, the officer may notify the pension scheme that he requires such 
information to be provided within 30 days of the issue of that notice, notwithstanding the 
provisions set out in regulations 2 and 3. 


2006/209 
Registered Pension Schemes (Authorised Payments) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 164(f) 


Made. ... 21a. 4 He nee Lebar 006: 
Laid before the House ‘of Commons February 2006 
Coming into forces, sn. so, olven'nt Rovogme cont Cane 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Authorised Payments) 
Regulations 2006 and shall come into force on 6th April 2006. 


Prescribed payments 
2 For the purposes of section 164(/) of the Finance Act 2004 (authorised member payments), 
the following payments are prescribed— 
(a) lump sum payments arising from the commutation of equivalent pension benefits 
pursuant to regulation 2(1A) of— 
(i) the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regula- 
tions 1997, or 
(ii) the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regula- 
tions (Northern Ireland) 1997, 
(b) payments of state scheme premiums pursuant to— 
(1) section 55 of the Pension Schemes Act 1993, or 
(ii) section 51 of the Pension Schemes (Northern Ireland) Act 1993, 
(c) payments of contributions equivalent premiums pursuant to— 
(i) section 55(2) of the Pension Schemes Act 1993, or 
(ii) section 51(2) of the Pension Schemes (Northern Ireland) Act 1993; and. , 
(d) payments for restoring members’ State scheme rights pursuant to—= 


(i) paragraph 5(3B)(b) of Schedule 2 to the Pension Schemes Act 1993, or 
(ii) paragraph 5(3B)(4) of Schedule | to the Pension Schemes:(Northern Ireland) Act 1993: 


2006/210 
Employer-Financed Retirement Benefits (Excluded Benefits for Tax Purposes) 
Regulations 2006 


Made by the Commissioners. for HMRC under ITEPA 2003 s 393B(3)(d) 


Mader’ % i + 2 EE) TD February 20063" 
Laid before the House of Commons 26 32 February 2006 
Coming into force ........ . +. « « hee GHATS OGG 


Commentary—Simon’'s Taxes E7.507. 


Citation and commencement 


1 These Regulations may be cited as the Employer-Financed Retirement Benefits (Excluded 
Benefits for Tax Purposes) Regulations 2006 and come into force on 6th April 2006. 


Excluded benefit 

2— (1) For the purposes of section 393B(3)(d) of the Income Tax eafsaeee and pease) 
Act 2003 (prescribed benefits to be excluded benefits for the purpose of Chapter 2, of Part 6 of 
that Act) a lump sum benefit which is— 

(a) in respect of the non-accidental death of an employee during service, and — 

(b) already provided for under the rules of a scheme on 6th April 2006, 
is prescribed. war 
(2) In paragraph (1) “scheme” means any scheme which, on 6th. April 2006— 

(a) will be an employer-—financed retirement benefits scheme, or ite 

(b) would be such a scheme but for the fact that it provides for a benefit aanabas is ~ Memeticien 

benefit by virtue of this regulation. yearly to 9: 
(3) In paragraph (2) “employer—financed retirement benefits schaitat Had the meaning, given in 
section 393A of the Income Tax (Earnings and Pensions) Act 2003. 16 nonzellos 
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2006/211 
Registered Pension Schemes (Surrender of Relevant Excess) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 172A(5)(f), Sch 36 paras 3(1), 12(5) 


Made: Se” 224 soe)... al February 2006 
Laid before the House of COD ONS me areca February 2006 
OMINC MUG JOKCe Tonos. Se uncut anid ba! tat abd omih 2006 


Commentary—Simon’s Taxes E7.510. 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Registered Pension Schemes (Surrender of 
Relevant Excess) Regulations 2006, and shall come into force on 6th April 2006. 
Q) a Regulations, references to provisions are references to provisions of the Finance 
ct ; 


(3) In these Regulations, “the relevant excess” has the meaning given by paragraph 12(6) of 
Schedule 36. 


Rights representing the relevant excess 
2 The rights that are to be treated as representing the relevant excess are rights that— 


(a) meet the qualification condition (see regulation 3), and 
(b) are valued in accordance with the computation condition (see regulation 4). 


The qualification condition 
3— (1) The rights that meet the qualification condition are all the individual’s uncrystallised 
rights with the exception of excluded rights. 
(2) Rights are excluded rights if— 
(a) they are rights surrendered or transferred in any of the circumstances specified in 
paragraphs (qa), (6), (c) and (e) of section 172A(5) (surrenders of benefits and rights), or 
(6) they are rights to which the individual has a prospective entitlement as a dependant of 
another individual. 


The computation condition 
4— (1) Rights are valued in accordance with the computation condition if the value of the rights 
surrendered— 
(a) is determined in accordance with section 212 (valuation of uncrystallised rights) on the 
date of the surrender, and 
(b) as so determined, is equal to the relevant excess. 
(2) If rights are surrendered on more than one occasion, the value of the rights surrendered— 
(a) is to be determined separately for each surrender, and 
(b) is the aggregate of the values as so determined. 


Surrenders and unauthorised payments 
5 Subsections (2) and (4) of section 172A (surrenders of benefits and rights) do not apply to a 
surrender of rights that are to be treated as representing the relevant excess to the extent that the 
value of the rights surrendered, determined in accordance with regulation 4, does not exceed the 
relevant excess. 


Modification of conditions of pension schemes 


6 The rules of any pension scheme to which paragraph 1(1) of Schedule 36 (deemed registration 
of existing schemes) applies shall be modified so as to provide that a member may surrender 
rights that are to be treated as representing the relevant excess to the extent that the value of the 
rights surrendered, determined in accordance with regulation 4, does not exceed the relevant 
excess. 


2006/212 
Pension Schemes (Relevant Migrant Members) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 33 para 4(c) 


» Mades,..: Uk O28 Wore ad! vad February.2006 
Laid before the House of COMMONS, HUOS ehoitekrus#e February 2006 
Coming into force. . be léb Mabe fo).ew sath, Gusdomilec 006 


Commentary—Simon’s Taxes E7.506. 


Citation and commencement 


1 These Regulations may be cited as the Pension Schemes (Relevant ent Members) 
Regulations 2006 and shall come into force on 6th April 2006. 
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Alternative condition for relevant migrant member relief 

2— (1) For the purposes of paragraph 4(c) of Schedule 33 to the Finance Act 2004 (meaning of 
“relevant migrant member’), the prescribed condition, in relation to the individual is set out in 
paragraph (2). 

(2) The individual was at any time in the 10 years before the beginning of that period of 
residence, whether before or after the coming into force of these Regulations, entitled to tax 
relief in respect of contributions paid under the pension scheme under the law of the country or 
territory in which the individual was then resident. 


2006/333 
Tonnage Tax rae tn of Financial Year 2006) Order 2006 
Made™ >". oe es LS Pepruary 2000 
Coming into force MISTS AST | . . .-. .1 April 2006 


The Treasury are satisfied that the bth oth of the tonnage tax fleet which is 
Community-flagged has not decreased on average over the period prescribed in Article 2(a) of 
this Order. 


Accordingly the Treasury, in exercise of the powers conferred upon them by paragraphs 22B(2) 
and 22C of Schedule 22 to the Finance Act 2000, make the following Order: 


Citation and commencement 


1 This Order may be cited as the Tonnage Tax (Exception of Financial Year 2006) Order 2006 
and shall come into force on Ist April 2006. 


Prescribed three year period and other definitions 

2 For the purposes of this Order— 
(a) the period prescribed for the purposes of paragraph 22C(1)(a) of Schedule 22 to the 
Finance Act 2000 (three year period to determine whether the percentage of the tonnage tax 
fleet which is Community-flagged has not decreased) is the period beginning on 2nd October 
2002 and ending on Ist October 2005; 
(b) “the tonnage tax fleet” means qualifying ships operated by single companies or qualifying 
companies which are members of a tonnage tax group; and 
(c) “the percentage of the tonnage tax fleet which is Community-flagged” is— 


CFT 
Saree 00) 
Te 


where— 
CFT is the aggregate tonnage of qualifying ships registered in one of the Member States’ 
registers, 
TT is the aggregate tonnage of all qualifying ships, and 
no qualifying ship is counted more than once in determining an aggregate. 


Exception of financial year 2006 
3 The financial year 2006 is designated as one in relation to which paragraph 22A of Schedule 22 
to the Finance Act 2000 is not to have effect. 


Commentary—Simon's Taxes D7.1004. 


2006/364 
Registered Pension Schemes (Modification of the Rules of Existing Schemes) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 36 para 3 


Made. . PIESYIOWIE Al ONG heparan 
Laid before the House of Carntnonss tusiatie i eosin ele February 2006 
Coming.intosforee. 0) aan ae. “ye Sop eA DaLaeUG 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 pecsocetion of this 


provision in relation to sub-scheme administrators). ir 


Citation, commencement and interpretation 
1— (1) These Regulations may be cited as the Registered Pension Schemes (Modification of the 
Rules of Existing Schemes) Regulations 2006 and shall come into Bes on 6th: oy 2006. 
(2) In these Regulations— 
“the Act” means the Finance Act 2004 and a reference (without more) to a numbered 
provision is a reference to the provision of the Act bearing that number; 
“the commencement day” means 6th April 2006; 


“existing scheme” means a pension scheme to which eens 1( I - saree 36 applies; 
“the permitted maximum”— 10S anorisiugsA 
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(a) in relation to times before the commencement day, has the meaning which it has by 
virtue of section 590C of the Income and Corporation Taxes Act 1988; and 
EH relation to times during the transitional period has the meaning which it would have 
ad if— 
(i) section 590C of the Income and Corporation Taxes Act 1988 (permitted maximum) 
had continued in force, and 
(ii) the Treasury had made the orders required by that section, as it had effect 
immediately before its repeal, in respect of each tax year during that period; 
“rules”, in relation to an existing scheme, means the rules (whether contained in the governing 
instruments or otherwise) of an existing scheme; 
“the transitional period”, in relation to an existing scheme, means the period beginning with 
the commencement day and ending with the date on which, by virtue of paragraph 3(2) of 
Schedule 36, the modifications in these Regulations cease to have effect. 
(3) In the application of these Regulations to an annuity contract falling within para- 
graph 1(1)(d) of Schedule 36, references to the trustees or managers of a scheme are to be read 
as references to the insurance company with whom that contract is made. 
(4) For the purposes of these Regulations whether something would have prejudiced the 
approval of an existing scheme by the Inland Revenue or by Her Majesty’s Revenue and 
Customs is to be determined— 
(a) in the case of an occupational pension scheme, in accordance with the publication IR 
12(2001) (known as the Occupational Pension Scheme Practice Notes) published by the 
former Inland Revenue Pension Scheme Office on 23rd March 2001 , and 
(b) in the case of a personal pension scheme, in accordance with the publication IR 76(2000) 
published by the former Inland Revenue Pension Scheme Office on 20th November 2000, 


as each of those publications stood immediately before the making of these Regulations. 


Existing schemes to which these Regulations apply 

2 Each of the following provisions of these Regulations apply to existing schemes, unless— 
(a) before the commencement day amendments have been adopted, to have effect on and after 
that day, which have a corresponding effect to the modification contained in that provision; or 
(b) the rules of the scheme are framed in a way which means that no such amendment is 
necessary. 


Schemes rules not to require the making of unauthorised payments 


3— (1) Any provision (however framed) in the rules of an existing scheme as they stood 
immediately before the commencement day, which would require the trustees or managers of the 
scheme— 
(a) to make a payment which, by virtue of section 160 would be an unauthorised payment, or 
(b) to make such a payment if the consent of the sponsoring employer or any other person 
was given for their doing so, 


shall be construed, in respect of the transitional period, as conferring a discretion upon the 
trustees or managers to make that payment. 

This is subject to the following qualification. 

(2) If, immediately before the commencement day, the consent of a sponsoring employer, or any 
other person, was required before the trustees or managers of a pension scheme could make any 
other discretionary payment under the scheme, then the discretion conferred by paragraph (1) 
may only be exercised with the consent of that person. 


References to the permitted maximum 


4— (1) If the rules of an existing scheme, as they stood immediately before the commencement 
day, imposed a limit on a person’s entitlement to any benefit, or liability to make any 
contribution, by reference to the permitted maximum (whether expressly or by necessary 
implication), paragraph (2) applies. 

(2) If this paragraph applies, the permitted maximum shall continue to apply in respect of the 
transitional period. 


Limits on amounts of remuneration to be taken into account 


5— (1) This paragraph applies in the case of the rules of an existing scheme which becomes a 
registered pension scheme by virtue of paragraph 1(1)(a), (c) or (d) of Schedule 36— 
(a) where the existing scheme came into existence before 14th March 1989, as regards an 
employee who became a member of that scheme on or after Ist June 1989; 
(b) where the existing scheme came into existence on or after 14th March 1989, as regards any 
employee who is a member of that scheme (whenever he became a member). 


This paragraph is subject to the following qualifications. 
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(2) Paragraph (1) does not apply to the rules of an existing scheme in their application to an 
employee to whom paragraph 20 of Schedule 6 to the Finance Act 1989 did not apply, 
immediately before its repeal, by virtue of regulation 3(2), (3), (4), (6) or (8) or 3A(2) of the 
Continuation of Rights Regulations. 

(3) If, and to the extent that, paragraph (1) applies, paragraphs (4) to (7) have effect— 


(a) in respect of the transitional period and 
(b) regardless of anything contained in the rules of the existing scheme to the contrary. 


(4) In arriving at the employee’s relevant annual remuneration for the purposes of calculating 
benefits, any excess of what would be the employee’s relevant annual remuneration (apart from 
this paragraph) over the permitted maximum for the year of assessment in which his participa- 
tion in the scheme ceases shall be disregarded. 


(5) In arriving at the employee’s remuneration for the year 2006-07 or any subsequent year of 
assessment for the purposes of any restriction on the aggregate amount of contributions payable 
under the scheme by the employee and the employer, there shall be disregarded any excess of 
what would be his remuneration for the year (apart from this paragraph) over the permitted 
maximum for the year. 
(6) If— 
(a) a transfer payment having been accepted by the existing scheme under its rules, the 
payment has been treated as entitling the employee to be regarded as having additional years 
of service (“inserted years”), and 
(b) by virtue of the modification of paragraph 20 of Schedule 6 to the Finance Act 1989 
contained in regulation 5 of the Continuation of Rights Regulations that paragraph did not 
apply to the inserted years, but did apply to the member’s actual years of service, 


paragraph (5) applies only to the computation of pension benefits so far as they are referable to 
the member’s actual years of service. 


(7) The amount of contributions payable under the scheme by an employee in the year 2006-07 
or any subsequent year of assessment shall be limited to 15 per cent of the employee’s 
remuneration for the year in respect of the employment. 


(8) In this regulation “the Continuation of Rights Regulations” means the Retirement Benefits 
Schemes (Continuation of Rights of Members of Approved Schemes) Regulations 1990. 


Payments not prejudicing HM Revenue and Customs approval 

6— (1) If the rules of an existing scheme— 

(a) provide for an absolute entitlement to the making of a transfer or the payment of a 

specified sum or rate of pension; and 

(b) refer (in whatever terms) to the possibility of making a transfer or a payment in any 

greater amount which would not prejudice approval of the scheme by— 

(i) the Inland Revenue, or 
(ii) Her Majesty’s Revenue and Customs, 

the following provisions of this regulation apply. 
(2) The scheme’s rules shall be construed, in respect of the transitional period, as— 

(a) authorising the trustees or managers of the scheme to make transfers or payments falling 

within paragraph (1)(4) only to the extent that the payments would have been authorised by 

the rules immediately before the coming into force of these Regulations; and 

(b) to prohibit the making of transfers or payments which would not have been so authorised, 
This is subject to the following qualification. 
(3) If, immediately before the commencement day, the consent of a sponsoring exinplenee or any 
other person except Her Majesty’s Revenue and Customs, was required before the trustees or 
managers of a pension scheme could make a payment of the kind referred to in para- 
graph (1)(6), then the power conferred by paragraph (2)(a) may only be exercised with the 
consent of that person. 


Limits on payments in amounts “which would not prejudice Revenue approval” 

7— (1) If the rules of an existing scheme provide for an absolute entitlement to— 

(a) the making of a transfer, or 

(b) the payment of a specified sum or rate of pension, 
in an amount which would not prejudice approval of the scheme by the inlagtt Revenue or ‘Her 
Majesty’s Revenue and Customs, paragraph (2) applies. 
(2) If this paragraph applies the rules of the existing scheme shall be construed, in respect of the 
transitional period, as prohibiting the trustees or managers of the scheme from making 
payments to the extent that’ they would not have been authorised vn the rules so pos ee 
the commencement day. 2. gUteixe edi o7edy 


Teh 


Recovery of tax in respect af ietime: allowance ‘charge ies 2 ot} 919 


s— () The rules of an existing scheme shall be modified, during the deaaitotie? decaerelan as to 
provide for the recovery, from present or future: benefits or entitlement: under the scheme in 
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respect of a member, of an amount reflecting any liability of the scheme administrator in respect 
of the lifetime allowance charge under section 215 in respect of that member. 


But this does not authorise the reduction of entitlement to a benefit which has not crystallised, 
except that in relation to which the lifetime allowance charge arises. 


(2) The methods of recovery authorised by virtue of paragraph (1) include reduction of benefits 
or entitlement determined in accordance with normal actuarial practice. 


This paragraph does not limit the generality of paragraph (1). 


2006/365 
Registered Pension Schemes (Unauthorised Payments by Existing Schemes) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 241(2)(e) 


Made . <S81.J9f Ingorpiijey bps eooiensl Isiibul 6 February 2006 
Laid before the House of Commons... . . . 17 February 2006 
Coming into force 13/5 219tens") asl igi2n, Igobieal sn} 60Apral 2006 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 


Citation, commencement and interpretation 


1 These Regulations may be cited as the Registered Pension Schemes (Unauthorised Payments 
by Existing Schemes) Regulations 2006 and shall come into force on 6th April 2006. 


Unauthorised member payments not to be scheme chargeable 
2— (1) An unauthorised member payment which— 


(a) is made in exercise of the discretion conferred by regulation 3(1) of the Registered Pension 
Schemes (Modification of the Rules of Existing Schemes) Regulations 2006, or 

(b) would be so made if that regulation applied to the scheme, or 

(c) would be so made if— 


(1) those regulation applied to the scheme, and 
(11) the payment were made during the transitional period in relation to the scheme, 


is a payment of a description prescribed for the purposes of section 241(2) (certain payments not 
to be scheme chargeable payments), but only to the extent that it is referable to subsisting rights 
which have accrued under defined benefits arrangements before the commencement day, or to 
contributions which have been paid to a scheme under money purchase arrangements before 
that day. 


This is subject to the following qualification. 


(2) In the case of an unauthorised member payment which comprises or includes a refund of 
additional voluntary contributions, so much of the refund payment as could have been used to 
provide pension benefits for the member and his dependants without prejudicing approval of the 
scheme, before the commencement day, by the Inland Revenue or Her Majesty’s Revenue and 
Customs is not a payment of a description prescribed for the purposes of section 241(2). 


(3) In this regulation— 


“the commencement day” means 6th April 2006; 
“existing scheme” means a pension scheme to which paragraph 1(1) of Schedule 36 applies; 
“subsisting rights” shall be construed— 


(a) in Great Britain, in accordance with section 67A(6) of the Pensions Act 1995; and 
(b) in Northern Ireland, in accordance with Article 67A(6) of the Pensions (Northern 
Ireland) Order 1995; and 


“the transitional period” means the period beginning with the commencement day and ending 
with the date on which, by virtue of paragraph 3(2) of Schedule 36, the modifications in 
Registered Pension Schemes (Modification of the Rules of Existing Schemes) Regula- 
tions 2006 cease to have effect; and 

a reference (without more) to a numbered provision is a reference to the provision of the 
Finance Act 2004 bearing that number. 


(4) For the purposes of this regulation, whether something would have prejudiced the approval 
of an existing scheme by the Inland Revenue or by Her Majesty’s Revenue and Customs is to be 
determined in the case of an occupational pension scheme, in accordance with the publication 
IR 12(2001) (known as the Occupational Pension Scheme Practice Notes) published by the 
former Inland Revenue Pension Scheme Office on 23rd March 2001 as that publication stood 


immediately before the coming into force of these Regulations. . 
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2006/497 
Taxation of Judicial Pensions (Consequential Provisions) Order 2006 


Made by the Treasury under FA 2004 s 281(2), (3) 


Made . . wu. Saraeroky 42OhebnuareZ2006 

Laid before the House of Commons... . . . . .1 March 2006 

Coming inte7orce™ ee Se IME, SUT BB 10298 SP GSH Hee OO 
Commentary—Simon's Taxes E4.514. 


Citation and commencement 


1 This Order may be cited as the Taxation of Judicial Pensions (Consequential Provisions) 
Order 2006 and shall come into force on 6th April 2006. 


Interpretation 


“the 1993 Act” means the Judicial Pensions and Retirement Act 1993, 

“the 1981 Act” means the Judicial Pensions Act 1981, 

“the 1960 Act” means the Resident Magistrates’ Pensions Act (Northern Ireland) 1960, 
“the 1959 Act” means the County Courts Act (Northern Ireland) 1959. 


Amendments of the 1993 Act 
3— (1) Section 3 of the 1993 Act (the appropriate annual rate) is amended as follows. 
(2) In subsection (3)— 
(a) in paragraph (a)(i) (definition of “pensionable pay”) omit “, within the meaning of 
section 590C(1) of the Income and Corporation Taxes Act 1988 (earnings cap),”; 
(b) in paragraph (4) (definition of “pension-capped salary”) for the words from “, within the” 
to “assessment” substitute “does not exceed the permitted maximum for the tax year”. 
(3) After subsection (3) insert— 
“(3A) In subsection (3)(b) above “the permitted maximum” means— 


(a) in relation to the tax year 2005-06 and any earlier tax year, the permitted maximum 
within the meaning of section 590C(1) of the Income and Corporation Taxes Act 1988 
(earnings cap) as it had effect for the tax year, and 

(b) in relation to the tax year 2006-07 and any later tax year, the amount arrived at under 
subsection (3B) below. 


(3B) The permitted maximum for the tax year 2006-07 and any later tax year is the permitted 
maximum for the previous tax year increased (if there is a relevant increase in the retail prices 
index for the tax year) by the appropriate percentage for the tax year. 


(3C) There is a relevant increase in the retail prices index for a tax year if the retail prices 
index for the month of September before the tax year is higher than it was for the previous 
September. 
(3D) And the appropriate percentage for the tax year is the same percentage as the percentage 
increase in the retail prices index. 
(3E) But if the result of the application of subsection (3B) above in relation to a tax year 
would not be a multiple of £600, the permitted maximum for that tax year is what it would be 
apart from this subsection rounded up to the nearest amount which is such a multiple.”. 
(4) In subsection (6) (interpretation of section), insert at the end— 
, retail prices index”, in relation to a month, means— 
(a) the general index of retail prices (for all items) published by the Office for National 
Statistics for the month, or 
(b) if that index is not published for the month, any substituted index or index figures 
published by that Office for the month, and 
“tax year” and “the tax year 2006-07” (and corresponding expressions) have the meanings 
in section 279(1) of the Finance Act 2004.”. 


Voluntary contributions 


4— (1) Section 10 of the 1993 Act (additional benefits from voluntary contributions) i 1s amended 
as follows. 


(2) In subsection (4) (what regulations may not do or must do) in paragraph (b), Geulite refers to 
a limit fixed by or under section 594 of the Income and Corporation Taxes Act 1988), omit 
“either or both of the following, that is to say” and sub-paragraph (ii) and the word “or” before 
it. : 
(3) In subsection (8) (interpretation)— 
(a) omit the definition of “relevant benefits”, L 
(b) in the definition of “retained benefits”, omit “relevant” and for “has, or which may be 
expected to qualify for, tax-exemption or tax approval” substitute * ‘is pe see ae Part 4 
of the Finance Act 2004”, and wtoc pelotelhermin 
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(c) omit the definitions of “tax-exemption” and “tax-approval”. 


Continuity of tax treatment 


5 Section 18 of the 1993 Act (under which the scheme constituted by Part 1 of the 1993 Act is, 
for tax purposes, to be regarded as amendments of the statutory schemes constituted by or 
under the 1981 Act) shall cease to have effect. 


Section 19 scheme 


6 In section 19 of the 1993 Act (benefits in respect of earnings in excess of pension-capped 
salary), omit subsection (4) (tax treatment). 


Other amendments 
7 The Schedule contains amendments of enactments other than the 1993 Act. 


SCHEDULE 


Article 7 
1 The 1981 Act is amended as follows. 
2 In section 33A (voluntary contributions)— 
(a) in subsection (2) (what regulations may not do or must do), in paragraph (b), (which refers 
to a limit fixed by or under section 594 of the Income and Corporation Taxes Act 1988), omit 
“either or both of the following, that is to say” and sub-paragraph (ii) and the word “or” 
before it; and 
(b) in subsection (9)— 
(i) omit the definition of “relevant benefits”, 
(ii) in the definition of “retained benefits”, omit “relevant” and for “has, or which may be 
expected to qualify for, tax-exemption or tax approval” substitute “is registered under Part 4 
of the Finance Act 2004”, and 
(iii) omit the definitions of “tax-exemption” and “tax-approval”. 
3 The 1960 Act is amended as follows. 
4 In section 9A (voluntary contributions)— 
(a) in subsection (2) (what regulations may not do), in paragraph (6), (which refers to a limit 
fixed by or under section 594 of the Income and Corporation Taxes Act 1988), omit “either or 
both of the following, that is to say” and sub-paragraph (ii) and the word “or” before it; and 
(b) in subsection (7)— 
(i) omit the definition of “relevant benefits”, 
(ii) in the definition of “retained benefits”, omit “relevant” and for “has, or which may be 
expected to qualify for, tax-exemption or tax approval” substitute “is registered under Part 4 
of the Finance Act 2004”, and 
(iii) omit the definitions of “tax-exemption” and “tax-approval”. 
5 The 1959 Act is amended as follows. 
6 In section 127A (voluntary contributions)}— 
(a) in subsection (2) (what regulations may not do), in paragraph (4), (which refers to a limit 
fixed by or under section 594 of the Income and Corporation Taxes Act 1988), omit “either or 
both of the following, that is to say” and sub-paragraph (ii) and the word “or” before it; and 
(b) in subsection (7)— 
(i) omit the definition of “relevant benefits”, 
(ii) in the definition of “retained benefits”, omit “relevant” and for “has, or which may be 
expected to qualify for, tax-exemption or tax approval” substitute “is registered under Part 4 
of the Finance Act 2004”, and 
(iii) omit the definitions of “tax-exemption” and “tax-approval”. 


2006/498 
Registered Pension Schemes (Block Transfers) (Permitted Membership Period) 
Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 36 para 22(6)(b) 
Made doseddi.wd bsjoslas. vaparmio> eane tus . 28 February 2006 
Laid before the House of Commons... . . «« - 1 March 2006 
Coming into force 15) elses 1O-are-? . 6 April 2006 


Commentary—Simon's Taxes E7.510. 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Block Transfers) 
(Permitted Membership Period) Regulations 2006, and shall come into force on 6th April 2006. 
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Permitted membership period for block transfers 


2— (1) For the purposes of paragraph (b) of paragraph 22(6) of Schedule 36 to the Finance 
Act 2004 the period prescribed is a period of twelve months ending with the date on which the 
transfer is made [(“the prescribed period”)]'. 


[(2) But in calculating the prescribed period, any period preceding the period of twelve months 
ending with the date on which the transfer is made is ignored if conditions A and B are met.]' 


(3) Condition A is that immediately before 6th April 2006 the member was a member of a 
personal pension scheme approved under Chapter 4 of Part 14 of the Income and Corporation 
Taxes Act 1988 (personal pension schemes). 


(4) Condition B is that the member’s rights under that scheme consist solely of rights referable to 
either or both of the following— 


(a) amounts paid under the provisions mentioned in section 188(3)(c) of the Finance 
Act 2004; 
(b) payments under the provisions mentioned in paragraph 14(2) of Schedule 36 to that Act. 


Amendments—! Words in para (1) inserted, and para (2) substituted, by the Registered Pension Schemes (Block Transfers) 
(Permitted Membership Period) (Amendment) Regulations, SI 2007/838 reg 2 with effect from 6 April 2007. 


2006/499 
Registered Pension Schemes (Transfer of Sums and Assets) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 169(1B), (1C), (1D), (IE), Sch 28 
paras 2(4)(h), (6A), 3(2B), (2C), 6(1B), (1C), 16(2A), (2B), 17(3), (4), 20C01B),; (1C) 


Made . . uj boneoe tye tate 2 Od COLUATH 2 OO 
Laid before the House of Commons... «+. «+. March 2006 
Coming into force . . se ~~ here «EO, dnrah2Q06: 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Transfer of Sums and 
Assets) Regulations 2006 and shall come into force on 6th April 2006. 


Interpretation 


2 In these Regulations “Part”, “section” or “Schedule”, without more, means a Part, section or 
Schedule of the Finance Act 2004. 


Scheme pension payable by registered pension scheme—recognised transfers 


3— (1) A transfer within section 169(1) or (1A) (recognised transfer) of sums or assets which 
represent rights in respect of a scheme pension to which a member of a registered pension 
scheme has become entitled (“the original scheme pension”) is not a recognised transfer unless 
those sums and assets are, after the transfer, applied towards the provision of a  selteme pension 
(a “new scheme pension’). 


(2) If the sums and assets are so applied, the new scheme pension is to be treated as if it were the 
original scheme pension for the purposes of Part 4 prescribed in table 1. 


Scheme pension payable by insurance company 
4 If— | . shi 
(a) a scheme pension payable by an insurance company selected by the scheme administrator 
of a registered pension scheme (“the original scheme pension”) ceases to be payable, and 
(b) in consequence of the transfer of sums or assets (or both) from the insurance company to 
another insurance company in connection with the original scheme pension ceasing to. be 
payable, another scheme pension becomes payable by the other insurance company (“the new 
scheme pension”), 


the new scheme pension is to be treated as if it were the original ae — ae the aoe 
of Part 4 prescribed in table 1. “i boitinars4) 
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TABLE 1 
PRESCRIBED PURPOSES—SCHEME PENSIONS 


Purpose | 


To determine whether the individual has 
become entitled to a scheme pension by 
reference to the original scheme pension (to 
prevent a benefit crystallisation event 
occurring in relation to the individual 
becoming entitled to the new scheme 
pension). 


Provision 


Section 216(1), benefit crystallisation event 
2 (benefit crystallisation event on becoming 
entitled to a scheme pension) 


To determine the rate at which the scheme 
pension was payable on the day on which 
the individual became entitled to it by 
reference to the rate payable in relation to 
the original scheme pension. 


Section 216(1), benefit crystallisation event 
3 (benefit crystallisation event on becoming 
entitled to a scheme pension at an 

increased rate) 


Paragraph 2A(3) and (5) of Schedule 28 To determine— 


(unauthorised payments) 


(i) the rate payable when the member 
became entitled to the pension, and 


(11) the amount of any lump sum on which 
there is no liability to tax to which the 
member became entitled in conjunction with 
the pension, 


by reference to the original scheme pension. 


To determine whether the member has 
become entitled to a lump sum in 
connection with the member becoming 
entitled to the scheme pension by reference 
to the original scheme pension (to prevent a 
lump sum to which a member becomes 
entitled in connection with becoming 
entitled to the new scheme pension being a 
pension commencement lump sum). 


Paragraph 1(1) and (3)(a) of Schedule 29 
(pension commencement lump sum) 


Paragraph 14(3) of Schedule 29 (pension To determine— 


protection lump sum death benefit) 


(i) the amount crystallised by reason of the 
member becoming entitled to the pension 
(ac) by reference to the member becoming 
entitled to the original scheme pension, 


(ii) the amount of pension paid (AP) as that 
paid in respect of the original scheme 
pension and the new scheme pension in 
respect of the period between the member 
becoming entitled to the original scheme 
pension and the member’s death, 


(iii) the total amount of pension protection 
lump sum death benefit (TPLS) by reference 
to that paid in respect of the original 
scheme pension and the new scheme 
pension. 


Paragraph 16(3) of Schedule 29 (annuity To determine— 
protection lump sum death benefit) 


(i) the amount crystallised by reason of the 
member becoming entitled to the pension 
(ac) by reference to the member becoming 
entitled to the original scheme pension,» 
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Provision Purpose 


(11) the amount of pension paid (AP) as that 
paid in respect of the original scheme 
pension and the new scheme pension in 
respect of the period between the member 
becoming entitled to the original scheme 
pension and the member’s death, and 


(111) the total amount of annuity protection 
lump sum death benefit (TPLS) by reference 
to that paid in respect of the original 
scheme pension and the new scheme 
pension. 


Term and reduction in the rate of scheme pension 


5 In a case within regulation 3 or 4 a reduction of the original scheme pension is a prescribed 
circumstance for the purposes of paragraph 2(4) of Schedule 28 (scheme pension: satisfying 
conditions) if— 
(a) the rate of the pension payable under the new scheme pension on the day on which the 
member becomes entitled to it is not less than the rate payable under the original scheme 
pension immediately before the original scheme pension ceased to be payable save to the 
extent that any reduction reflects the reasonable administration costs of the transfer of sums 
or assets; and 
(b) where the new scheme pension is payable until the later of the member’s death and the end 
of a term certain, that term ends on or before the date on which the term certain under the 
original scheme pension would have ended. 


Lifetime annuity—unauthorised payments and prescribed purposes 


6— (1) In a case within paragraph 3(2B)(a) of Schedule 28 (transfer of sums or assets on 
cessation of lifetime annuity) where a new lifetime annuity becomes payable, the new lifetime 
annuity is to be treated as if it were the original lifetime annuity for the purposes of Part 4 
prescribed in table 2 to the extent that the amount of the sums and the value of the assets 
applied to purchase the new lifetime annuity are equal to the amount of the sums and the value 
of the assets transferred. 


(2) In any other case within paragraph 3(2B), the relevant registered pension scheme is to be 
treated as making an unauthorised payment to the member of an amount equal to the aggregate 
of the amount of the sums and the market value of the assets transferred. 


TABLE 2 
PRESCRIBED PURPOSES—LIFETIME ANNUITIES 


Provision 
[Section 172A (surrender) To determine for the purposes of 

section 172A(1) and (2) whether a surrender 
of (or agreement to surrender) rights to 
payments under a lifetime annuity has 
occurred. ]! 


Section 216(1), benefit crystallisation event | To determine whether the individual has 
4 (benefit crystallisation event on becoming | become entitled to a lifetime annuity by | 
entitled to a lifetime annuity) reference to the original annuity (to prevent — 

a benefit crystallisation event occurring in 
relation to the individual becoming entitled 
to the new lifetime annuity). 


Paragraph 1(1) and (3)(a) of Schedule 29 
(pension commencement lump sum) 


To determine whether the member has 
become entitled to a lump sum in 
connection with the member becoming 
entitled to a lifetime annuity by reference to 
the original annuity (to prevent a lump sum 
to which a member becomes entitled in 
connection with becoming entitled to the 
new lifetime annuity being a pension 
commencement lump sum). 


Paragraph 16(3) of Schedule 29 (annuity 
protection lump sum death benefit) 


To determine— 
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Provision 

[Section 172A (surrender) To determine for the purposes of 
section 172A(1) and (2) whether a surrender 
of (or agreement to surrender) rights to 
payments under a lifetime annuity has 
occurred. ]! 


(i) the amount crystallised by reason of the 
member becoming entitled to the annuity 
(ac) by reference to the member becoming 
entitled to the original lifetime annuity, 


(ii) the amount of pension paid (AP) as that 
paid in respect of the original lifetime 
annuity and the new lifetime annuity in 
respect of the period between the member 
becoming entitled to the original lifetime 
annuity and the member’s death, 


(iii) the total amount of annuity protection 
lump sum death benefit (TPLS) by reference 
to that paid in respect of the original 
lifetime annuity and the new lifetime 
annuity. 


Amendments—! Entry inserted by the Registered Pension Schemes (Transfer of Sums and Assets) (Amendment) Regula- 
tions, SI 2008/1946 reg 2 with effect in relation to surrenders of and agreements to surrender rights to payments under 
lifetime annuities or dependants’ annuities made on or after 10 October 2007. 


Short-term annuity—unauthorised payments 


7 In any case within paragraph 6(1B) of Schedule 28 (short-term annuity payable by insurance 
company ceasing to be payable on transfer of sums or assets) except where a new short-term 
annuity becomes payable, the relevant registered pension scheme 1s to be treated as making an 
unauthorised payment to the member of an amount equal to the aggregate of the amount of the 
sums and the market value of the assets transferred. 


Dependants’ scheme pension payable by registered pension scheme—recognised transfers 


8 A transfer within section 169(1) or (1A) of sums or assets which represent rights in respect of 
a dependants’ scheme pension to which a dependant of a member of a registered pension 
scheme has become entitled in respect of the member (“the original dependants’ scheme 
pension”) is not a recognised transfer unless those sums and assets are, after the transfer, applied 
towards the provision of a dependants’ scheme pension (a “new dependants’ scheme pension”). 


Dependants’ scheme pension payable by an insurance company—unauthorised payments 


9 In any case within paragraph 16(2A) of Schedule 28 (transfer of sums or assets on cessation of 
payment of a dependants’ scheme pension by an insurance company) except where a new 
dependants’ scheme pension becomes payable, the relevant registered pension scheme is to be 
treated as making an unauthorised payment in respect of the member of an amount equal to the 
aggregate of the amount of the sums and the market value of the assets transferred. 


[Dependants’ annuity — unauthorised payments 


10— (1) In any case within paragraph 17(3) of Schedule 28 (transfer of sums or assets on 
cessation of dependants’ annuity) where a new dependants’ annuity becomes payable, the new 
dependants’ annuity is to be treated as if it were the original dependants’ annuity for the 
purposes of Part 4 prescribed in table 2A to the extent that the amount of the sums and the 
value of the assets applied to purchase the new dependants’ annuity are equal to the amount of 
the sums and the value of the assets transferred. 


(2) In any other case within paragraph 17(3), except where a new dependants’ annuity becomes 
payable, the relevant registered pension scheme is to be treated as making an unauthorised 
payment in respect of the member of an amount equal to the aggregate of the amount of the 
sums and the market value of the assets transferred. 


TABLE 2A 


Provision _ Purpose 
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Section 172A (surrender) To determine for the purposes of section 172A(1) and (2) 
whether a surrender of (or agreement to surrender) rights to 
payments under a dependants’ annuity has occurred.]! 


Amendments—! Regulation 10 substituted by the Registered Pension Schemes (Transfer of Sums and Assets) (Amendment) 
Regulations, SI 2008/1946 reg 2(3) with effect in relation to surrenders of and agreements to surrender rights to payments 
under lifetime annuities or dependants’ annuities made on or after 10 October 2007. This regulation previously read as 
follows— 


“Dependants’ annuity—unauthorised payments 


10 In any case within paragraph 17(3) of Schedule 28 (transfer of sums or assets on cessation of dependants’ annuity) 
except where a new dependants’ annuity becomes payable, the relevant registered pension scheme is to be treated as 
making an unauthorised payment in respect of the member of an amount equal to the aggregate of the amount of the 
sums and the market value of the assets transferred.”. 


Dependants’ short-term annuity—unauthorised payments 


11 In any case within paragraph 20(1B) of Schedule 28 (transfer of sums or assets on cessation 
of dependants’ short-term annuity) except where a new dependant’ short-term annuity becomes 
payable, the relevant registered pension scheme is to be treated as making an unauthorised 
payment in respect of the member of an amount equal to the aggregate of the amount of the 
sums and the market value of the assets transferred. 


Unsecured pension fund, alternatively secured pension fund, dependants’ unsecured pension fund 
and dependants’ alternatively secured pension fund—recognised transfers and prescribed purposes 


12— (1) A transfer within section 169(1) of sums or assets which represent— 


(a) a person’s unsecured pension fund’ or dependant’s unsecured pension fund, or 

(b) a person’s alternatively secured pension fund or dependant’s alternatively secured pension 

fund, 
under an arrangement (“the old arrangement”), is not a recognised transfer unless all of those 
sums and assets become held under an arrangement under which no other sums or assets are 
held (“the new arrangement”). 


(2) In a case where the sums and assets become so held, the sums and assets Ganstened are to be 
treated as remaining sums and assets held under the old Hichas geseee for the” SE a: 
prescribed— 


(a) in table 3 in the case of an unsecured pension fund, 

(b) in table 4 in the case of an alternatively secured pension fund, 

(c) in table 5 in the case of a dependant’s unsecured pension fund, and 

(d) in table 6 in the case of a dependant’s alternatively secured pension fund. 


TABLE 3 
PRESCRIBED PURPOSES—UNSECURED PENSION FUND 


Provision Purpose 


Section 216(1), benefit crystallisation event To determine whether there has been a 


1 (benefit crystallisation event on designation of sums or assets held as 
designation of sums or assets held as available for payment of unsecured pension 
available for payment of unsecured pension | to the individual by reference to the 

to the individual) designation of sums or assets held under the 


old arrangement (to prevent a benefit 
crystallisation event occurring in relation to 
the sums or assets becoming held under a 
new arrangement). 


hepatasraph 9(1)(a) of Schedule 28 
(unsecured pension year and basis amount 
for unsecured pension year) 


To determine the unsecured pension year for 
the purpose of paragraphs 9 and 10 of 
Schedule 28 by reference to the day on — 
which the member first became entitled to 
an unsecured pension in iba eP ie ah 
arrangement. ath 


To determine, for the reference period i in 
which the transfer i is made, the annual 
amount of the relevant annuity which could _ 
have been purchased by the | oe ication of 
the sums and assets representing the 
member’s unsecured pension fund on the 
nominated date, by reference to the sums 
and assets held under the old arrangement. \ 


| Paragraph 10(2) and (4)(a) of Schedule 28 
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Paragraph 1(1) and (3)(a) of Schedule 29 
(pension commencement lump sum) | 


Provision 


To determine whether the member has 
become entitled to a lump sum in 
connection with the member becoming 
entitled under an arrangement by reference 
to the old arrangement (to prevent a lump 
sum to which a member becomes entitled in 
connection with becoming entitled under the 
new arrangement being a pension 
commencement lump sum). 
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TABLE 4 
PRESCRIBED PURPOSES—ALTERNATIVELY SECURED PENSION FUND 


Paragraph 12(1)(a) of Schedule 28 
(alternatively secured pension year and 
basis amount for alternatively secured 
pension year) 


Provision 


Paragraph 13(1) and (2) of Schedule 28 


To determine the alternatively secured 
pension year for the purpose of 
paragraphs 12 and 13 of Schedule 28 by 
reference to the day on which the member 
first became entitled. to an alternatively 
secured pension in respect of the old 
arrangement. 


To determine, for the alternatively secured 
pension year in which the transfer is made, 
the annual amount of the relevant annuity 
which could have been purchased by the 
application of the sums and assets 
representing the member’s alternatively 
secured pension fund, by reference to the 
sums and assets held under the old 
arrangement. 


TABLE 5 
PRESCRIBED PURPOSES—DEPENDANT’S UNSECURED PENSION FUND 


Provision Purpose 


Paragraph 23(1)(a) of Schedule 28 
(unsecured pension year and basis amount 
for unsecured pension year in relation to 
dependant’s unsecured pension) 


Paragraph 24(2) and (4)(a) of Schedule 28 


To determine the unsecured pension year for 
the purpose of paragraphs 23 and 24 of 
Schedule 28 by reference to the day on 
which the dependant first became entitled to 
a dependants’ unsecured pension in respect 
of the old arrangement. 


To determine, for the reference period in 
which the transfer is made, the annual 
amount of the relevant annuity which could 
have been purchased by the application of 
the sums and assets representing the 
dependant’s unsecured pension fund on the 
nominated date, by reference to the sums 
and assets held under the old arrangement. 


TABLE 6 
PRESCRIBED PURPOSES—DEPENDANT’S ALTERNATIVELY SECURED PENSION FUND 


Paragraphs26(1)(a) and 27 of Schedule 28 
(alternatively secured pension year and 
basis amount for alternatively secured 
pension year in relation to dependant’s 
alternatively secured pension) 


Provision Purpose 


To determine the alternatively secured 
pension year for the purpose of 

paragraph 26 of Schedule 28 by reference to 
the day on which the dependant first 
became entitled to a dependants’ 
alternatively secured pension in respect of 
the old arrangement. 
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Provision Purpose 


Paragraph 27(1) and (2) of Schedule 28 To determine, for the alternatively secured 
pension year in which the transfer is made, 
the annual amount of the relevant annuity 
which could have been purchased by the 
application of the sums and assets 
representing the dependant’s alternatively 
secured pension fund, by reference to the 
sums and assets held under the old 
arrangement. 


2006/567 
Registered Pension Schemes (Provision of Information) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 ss 220(5), 221(6), 224(9), 251(1)(a), 
(b), (4)(a), (b), (5), (6), 256, Sch 36 paras 7(1)(b), 12(1), 18(6). 


Made. . » (© Das Whereatentelanch200e: 
Laid before the House of Commons... . .. . 10 March 2006 
Gomingrintoxorce Sav ietodeiaeeiied. . . . » a oeApEie ie 


Commentary—Simon’s Taxes E7.511. 
Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of this 
provision in relation to sub-scheme administrators). 


Citation, commencement and effect 


1 These Regulations may be cited as the Registered Pension Schemes (Provision of Information) 
Regulations 2006, shall come into force on 6th April 2006, and have effect in relation to any 
reportable event which takes place on or after 6th April 2006. 


Interpretation 
2— (1) In these Regulations— 


“the Act” means the Finance Act 2004 and a reference, without more, to a numbered section 
or Schedule is a reference to the section of, or Schedule to the Act bearing that number; 
“associated company” has the meaning given by section 416 of ICTA; 

“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“director” has the meaning given by section 417 of ICTA; 

“event report” means the report required by regulation 3(1); 

“relevant lump sum death benefit” means a defined benefits lump sum death benefit or an 
uncrystallised funds lump sum death benefit; 

“reportable event” means an event in relation to which information is required to be provided 
by virtue of these Regulations; 

“reporting year” means the tax year to which an event report relates. 


(2) Section 839 of ICTA applies for the purpose of determining whether a person is connected 
with another for the purposes of these Regulations. 


(3) Expressions defined, or otherwise explained, in section 280, have the same meaning in these 
Regulations as they have in Part 4 of the Act. 


Provision of information by scheme administrator to the Commissioners 


3— (1) The scheme administrator of a registered pension scheme shall provide to the Commis- 
sioners an event report in respect of all of the reportable events specified in column (1) of the 
Table below which have occurred in respect of the scheme during the reporting year, containing 
the information specified in column (2). 


TABLE 


Reportable event Information 


1 Unauthorised payments 

The scheme makes an unauthorised member | The name, date of birth (if Span 

payment or an unauthorised employer address and national insurance or company 

payment. registration number of the person to whom 
the payment was made, together with the 
nature, amount and date of the payment. 


2 Payments exceeding 50% of standard lifetime allowance RNP Le 


10871 


Reportable event 


The scheme makes a lump sum death benefit 
payment to a person in respect of the death 
of a member, and that payment, either alone 
or when aggregated with other such 
payments from that scheme, amounts to 
more than 50% of the standard lifetime 
allowance applicable at the time of the 
member’s death. 


3 Early provision of benefits 


The scheme provides benefits to a member of 
the scheme who is under the normal 
minimum pension age and before the benefits 
were provided the member was, either in the 
year in which they were provided or any of 
the preceding six years— 

(a) in relation to the sponsoring employer, or 
an associated company of that employer, a 
director or a person connected with a 
director; ; 

(b) whether alone or with others, the 
sponsoring employer; or 

(c) a person connected with the sponsoring 
employer. 


4 Serious ill-health lump sum 


A scheme pays a member of the scheme a 
serious ill-health lump sum and before the 
payment was made the member was, either in 
the year in which they were provided or any 
of the preceding six years— 

(a) in relation to the sponsoring employer, or 
an associated company of that employer, a 
director or a person connected with a 
director; or 

(b) whether alone or with others, the 
sponsoring employer; or 

(c) a person connected with the sponsoring 
employer. 


5 Suspension of ill-health pension 


An ill-health pension which has been paid, 
pursuant to pension rule 1| in section 165(1), 
[ceases to be paid for any reason other than 
the member’s death}’. 
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Information 


The name, date of birth, last known address 
and national insurance number of the 
deceased member, together with the name and 
address of the person to whom the payment 
was made, and the amount and date of the 
payment. 


The name, address, date of birth and national 
insurance number of the member, the nature, 
date and amount of the benefits provided, 
and reasons for those benefits having been 
provided under normal minimum pension age. 


The name, address, date of birth and national 
insurance number of the member, and the 
date and amount of the payment. 


The name, address, date of birth and national 
insurance number of the member to whom 
the pension had been paid, the date on which 
the period of non-payment began and the 
annual rate of the pension, to which the 
member was entitled, immediately before that 
period began. 


6 Benefit crystallisation events and enhanced lifetime allowance or enhanced protection 


A benefit crystallisation event occurs in 
relation to a member in respect of the 
scheme and— 

(a) the amount crystallised by the event— 

(i) exceeds the standard lifetime allowance, or 
(ii) together with amounts crystallised by 
other events in relation to that member, 
exceeds the standard lifetime allowance, 

for the year in which the event occurs; and 
(b) the member relies on entitlement to either 
an enhanced lifetime allowance or enhanced 
protection in order to reduce or eliminate 
liability to the lifetime allowance charge. 


7 Pension commencement lump sum 


The name, address, date of birth and national 
insurance number of the member, the amount 
crystallised by the event, the date of the event 
and the reference number given by the 
Commissioners under the Registered Pension 
Schemes (Enhanced Lifetime Allowance) 


Regulations 2006. 
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Reportable event 


The scheme makes a pension commencement 
lump sum payment to a member which— 

(a) when added to the amount crystallised, 

by reason of the member becoming entitled 

to the pension with which the lump sum 
payment is associated, exceeds 25% of the 
total so found; and 

(b) is more than 7.5%, but less than 25%, of 
the standard lifetime allowance for the tax 
year in which the sum is paid. | 
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Information 


The name, address, date of birth and national 
insurance number of the member, together 
with— 

(a) the amount and date of payment of the 
lump sum; and 

(b) the amount crystallised on the member 
becoming entitled to the pension, with which 
the lump sum is associated. 


8 Pension commencement lump sum: primary and enhanced protection provisions of Schedule 36 


The scheme makes a pension commencement 
lump sum payment to a member and the 
amount of the payment is an authorised 
payment by reason only of the application of 
paragraphs 24 to 30 of Schedule 36. 


[8A Stand-alone lump sum 


The scheme makes a stand-alone lump sum 
payment to a member where— 

[(a) circumstance A in article 25B(2) of the 
Taxation of Pension Schemes (Transitional 
Provisions) Order 2006 (“the 2006 Order”) is 
met, 

(b) circumstance B in article 25B(3) of the 
2006 Order is met; or 

(c) circumstance C in article 25B(4) of the 
2006 Order is met and the payment is more 
than 7.5% of the standard lifetime allowance 
for the tax year in which the sum is paid.|? 


The name, address, date of birth and national 
insurance number of the member, the amount 
and date of the payment, and the reference 
number given to the member by the 
Commissioners under the Registered Pension 
Schemes (Enhanced Lifetime Allowance) 
Regulations 2006. 


(a) The name, address, date of birth and 
national insurance number of the member; 
(b) the amount and date of payment of the 
lump sum; and 

(c) the reference number, if any, given by the 
Commissioners under the Registered Pension 
Schemes (Enhanced Lifetime Allowance) 
Regulations 2006.]! 


9 Transfers to qualifying recognised overseas pension schemes 


The scheme makes a recognised transfer to a 
qualifying recognised overseas pension 
scheme which is not a registered pension 
scheme. 


[10 Investment-regulated pension scheme 


The scheme becomes, or ceases to be, an 
investment-regulated pension scheme. 


11 Changes in scheme rules 


The scheme changes its rules to— 

(a) entitle any person to require the making 
of unauthorised payments; or 

(5) permit investment other than in 
[contracts or]! policies of insurance. 


The name, address, date of birth and national 
insurance number of the member, the amount 
of the sums or assets transferred, the date of 
the transfer together with the name of the 
qualifying recognised overseas pension scheme 
and the country or territory under the law of 
which it is established and regulated. 


(a) The date on which the scheme becomes, or 
ceases to be, an investment-regulated pension 
scheme; and 

(b) whether all the investments held by the 
scheme comprise contracts or policies of 
insurance. ]' 


The fact of the change and the date on which 
the change takes effect. 


2 ? ic citi 


12 Changes to rules of pre-commencement scheme treated as more ‘than one abe" 


The scheme, being one which immediately 
before 6th April 2006 was treated in 
accordance with section 611 of ICTA as two 
or more separate schemes, changes its rules 
in any way. 


13 Change in legal structure of scheme 


The fact of the chavree! and the date. on n which 
the change takes stein 1d 
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Reportable event 


The legal structure of the scheme changes 
from one of the following categories to 
another. 

The categories are— 

(a) a single trust under which all of the 
assets are held for the benefit of all members 
of the scheme; 

(b) an overall trust within which there are 
individual trusts applying for the benefit of 
each member,! 

(c) an overall trust within which specific assets 
are held as, or within, sub-funds for each 
member;! 

(d) an annuity contract; 

(e) a body corporate; and 

(f) other. 

14 Change in number of members 

The number of scheme members falls in a 
different band at the end of a tax year from 
that in which it fell at the end of the 
previous tax year. 

The bands are— 

(a) 0 members; 

(b) 1 to 10 members; 

(c) 11 to 50 members; 

(d) 51 to 10,000 members; and 

(e) more than 10,000 members. 

15 Alternatively secured pension 

[Sums and assets— 

(a) meet Condition A or Condition B in 
paragraph 11 of Schedule 28 (member’s 
alternatively secured pension fund) in respect 
of at least one member of the scheme; or 

(b) meet Condition A or Condition B of 
paragraph 25 of Schedule 28 (dependant’s 
alternatively secured pension fund) in respect 
of at least one dependant of a member of 
the scheme; 

for the first time during the reporting year.]* 
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Information 


The date on which the change took effect, 
together with— 

(a) the new category listed in column | which 
applies to the scheme; and 

(b) in the case of a change falling within 
category (f), a brief description of the nature 
of the new category of legal structure of the 
scheme. 


The new band applicable to the number of 
scheme members. 


The number of [such members and 
dependants in respect of whom the sums and 
assets have met the condition concerned for 
the first time during the reporting year 
falling}? within each of the following bands in 
respect of the funds or assets held. 

The bands are— 

(a) £1—-50,000; 

(6) £50,001—£100,000; 

(c) £100,001—£250,000; 

(d) £250,001-£500,000; and 

(e) more than £500,000. 


17 Lump sum payment after the death of a member aged 75 or over 


A lump sum payment is made in respect of a 
member after the member has died after 
reaching the age of 75. 


[18 Scheme chargeable payment 

The scheme is treated as having made a 
scheme chargeable payment under 

[section 181A (alternatively secured pensions: 
minimum level of payment),]? section 185A 
(income from taxable property) or 

[section 185F} (gains from taxable property). 
[19 Country or territory of establishment 

The scheme changes the country or territory 
in which it is established. 


[20 Occupational pension scheme 
The scheme becomes, or ceases to be, an 
occupational pension scheme. 


The name, date of birth, last known address 
and national insurance number of the 
deceased member, together with the name and 
address of the person to whom the lump sum 
payment was made, and the amount, nature 
and date of the payment. 


[The fact that the scheme is to be treated as 
having made a scheme chargeable payment.]?]' 


The date of the change and the country or 
territory in which the scheme becomes 
established]! 


The fact of the change and the date on which 
the change takes effect.]' 


(2) No obligation to report a national insurance number arises by virtue of paragraph (1) unless 
that number is known to the scheme administrator. 
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(3) For the purposes of reportable event 3 “benefits” does not include a payment— 


(a) which is reportable as reportable event | or reportable event 4; or 
(b) which falls within paragraph 10 of Schedule 29. 


[(4) Subject to paragraph (4A), in the tax year 2006-07 an event report is required by virtue of 
reportable event 10 where— 
(a) the scheme is an investment-regulated pension scheme, and 
(b) the scheme was registered on or after 6th April 2006 and did not state on the application 
that a member of the scheme, whether alone or with others, is able to control the way in which 
scheme assets are used to provide pension benefits.]! 


[((4A) Paragraph (4) does not apply to a scheme treated as becoming a registered pension scheme 
on 6th April 2006 by virtue of paragraph 1(1) of Schedule 36 if the scheme is an investment- 
regulated pension scheme throughout the tax year.]! 


(5) No event report is required by virtue of reportable event 17— 


(a) if the same event constitutes reportable event 1; or 
(b) in respect of the payment of a life cover lump sum. 


Here “life cover lump sum” has the same meaning as it has in the paragraph 21A treated as 
inserted into Part 2 of Schedule 29 by article 8(3) of the Taxation of Pension Schemes 
(Transitional Provisions) Order 2006. 


(6) The event report shall— 


(a) be in a form specified by the Commissioners, and 
(b) be delivered (subject to the qualification in regulation 4(3)) at any time which falls— 


(i) after the end of the end of the tax year to which the report relates, but 
(ii) no later than the 3lst January following the tax year to which the report relates. 
Amendments—' In para (1), Table amended; and paras (4), (4A) substituted for para (4); by the Registered Pension Schemes 
(Provision of Information) (Amendment) Regulations, SI 2006/1961 regs 2, 3 with effect from 11 August 2006. 


2 In para (1), Table amended by the Registered Pension Schemes (Provision of Information) (Amendment) Regulations, 
SI 2008/720 regs 2, 3 with effect from 6 April 2008. 


Other information requirements 


Provision of information in respect of a pension scheme which has been wound-up 


4— (1) The person who, immediately before the winding-up of a registered pension scheme, was 
the scheme administrator shall give notice to the Commissioners of the fact that the scheme has 
been wound up and the date on which the winding up was concluded. 
(2) No notice is required by virtue of paragraph (1) in respect of— 
(a) an annuity contract or a trust scheme which is treated as a registered pension scheme by 
virtue of paragraph 1(1)(d), or (f) of Schedule 36, or article 27 of the Taxation of Pension 
Schemes (Transitional Provisions) Order 2006 (contracts approved under section 620 or 621 of 
the Income and Corporation Taxes Act 1988); ...! 
(b) a former approved superannuation fund within the meaning of paragraph 1(3) of 
Schedule 36[; or 
(c) an annuity contract which is treated as a registered pension scheme by virtue of 
section 153(8) other than an annuity contract to which paragraph Cy PPR : 


[((2A) This paragraph applies to an annuity contract— 


(a) which has received a recognised transfer (within the meaning of section 169) subsequent 
to the one which led to the annuity contract becoming a registered eens scheme under 
section 153(8); 
(6) which has received— 

(1) relievable pension contributions as defined in section 188(2), or 

(ii) contributions paid by an employer, 
where the total of those contributions exceeds £10; 


(c) where a declaration under section 270(2)(4) has been made by the scheme administrator to 
the Commissioners; or 

(d) which is an investment-regulated pension scheme which directly or indirectly holds an 
interest in taxable property. 


Here “taxable property” has the same meaning as in Part 2 of Schedule 29A and whether an 
interest in taxable property is held directly or indirectly shall be determined i in accordance with 
Part 3 of that Schedule.]! 


(3) Where a pension scheme is wound up, the time prescribed in respect of. any information 
required to be delivered under these Regulations (whether in the event report or ounenwise) is any 
time on or before— 


(a) the last day of the period of 3 months beginning with the day on which the winding up is 
completed, or 

(b) the last day otherwise prescribed by these Regulations for the provision oi that. informa- 
tion, 


whichever is the earlier. 
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Amendments—' Word in para (2)(a) revoked, and para (2)(c) and preceding word “or”, and whole of para (2A), inserted by 
the Registered Pension Schemes (Provision of Information) (Amendment) Regulations, SI 2008/720 regs 2, 4 with effect 
from 6 April 2008. 


Provision of information by employer company to the Commissioners 


S— (1) Where a registered pension scheme makes an unauthorised employer payment to a 
company, the company shall provide the information specified in paragraph (2). 
(2) The information required is— 

(a) details of the scheme that made the payment; 

(b) the nature of the payment; 

(c) the amount of the payment; and 

(d) the date on which the payment was made. 


(3) This information shall be provided to the Commissioners no later than the 31st January 
following the tax year in which the payment is made. 


Scheme administration 
6 The person who has been, but has ceased to be, the scheme administrator must notify the 
Commissioners of the termination of his appointment, together with the date on which the 
termination took effect, within 30 days. 


Percentage of standard lifetime allowance expended on the happening of a benefit 
crystallisation event 
7— (1) The percentage of standard lifetime allowance expended on the happening of each 
relevant benefit crystallisation event for the purposes of the provisions listed in paragraph (3) is 
found by the application of the formula— 
AE 100 


ye 
RSUA-Y* 1 
Here— 
AE is the amount of lifetime allowance expended on the happening of the benefit crystallisa- 
tion event; and 
RSLA is the relevant standard lifetime allowance at the time of that event. 
(2) The amount of lifetime allowance expended on the happening of a benefit crystallisation 
event is the sum of AC and SFTP 
Here— 
AC is the amount crystallised by the benefit crystallisation event; and 
SFTP is the amount covered by a scheme-funded tax payment (within the meaning of 
section 215) in relation to that benefit crystallisation event. 
(3) The provisions to which this paragraph applies are— 
(a) regulation 8(2) and (3); 
(b) regulation 9(2); 
(c) regulation 14(3); 
(d) regulation 15(2); 
(e) regulation 16(2) and (3); 
(f) regulation 17(2), (3) (5) and (7). 
(4) The total percentage of standard lifetime allowance expended in relation to a member is the 
sum of the percentages found in accordance with paragraph (1) in respect of benefit crystallisa- 
tion events in respect of the member. 


Death: provision of information by scheme administrator to personal representatives 
8— (1) The scheme administrator of a registered pension scheme shall provide to the personal 
representatives ...! of a deceased member of that scheme, the information specified in para- 
graphs (2) and (3). 
(2) The information is the percentage of standard lifetime allowance expended by, and the 
amount and the date of payment of, a relevant lump sum death benefit by the scheme in relation 
to the member. 
The information shall be provided no later than the last day of the period of 3 months beginning 
with the day on which the final such payment is made. 
(3) The information is the total percentage of standard lifetime allowance expended, at the date 
of the statement, by— 
(a) any benefit crystallisation event in respect of the deceased member’s rights under the 
scheme to the extent that— 
(i) the sums or assets subject to any such event; and 
(ii) any sums or assets subsequently representing those sums or assets; 


have not been transferred to another registered pension scheme, and 
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(b) where sums or assets have been transferred to the scheme from another registered pension 
scheme (whether directly or indirectly) in respect of the deceased member any benefit 
crystallisation.event in connection with— 


(i) those sums or assets; and 
(ii) any other sums or assets held prior to the transfer which the sums and _ assets 
mentioned in sub-paragraph (i) represented, 


but excluding from that percentage any amount in respect of any relevant lump sum death 
benefit payment in respect of the deceased member. 


The information shall be provided no later than the last day of the period of 2 months 
beginning with the day on which a request for it is recetved from the member’s personal 
representatives. 


Amendments—! In para (1), words revoked by the Registered Pension Schemes (Provision of Information) (Amendment) 
Regulations, SI 2008/720 regs 2, 5 with effect from 6 April 2008. 


Death: provision of information by insurance company to personal representatives 
9— (1) Where— 
(a) an insurance company has paid a lifetime annuity or a scheme pension to an individual 
who has been a member of a registered pension scheme purchased with sums or assets held for 
the purposes of that scheme, and 
(b) the member to whom that annuity or pension was payable has died, 


the insurance company shall, on request by the member's personal representatives, provide them 
with the information specified in paragraph (2). 


(2) The information is the total percentage of standard lifetime allowance expended, at the date 
of the statement, by— 


(a) any benefit crystallisation event in respect of the deceased member under the registered 
pension scheme to the extent that— 


(i) the sums and assets subject to that event, or 
(ii) sums and assets subsequently representing those sums and assets, 


have not been transferred to another such scheme, and 
(b) where sums or assets have been transferred to the scheme from another registered pension 
scheme (whether directly or indirectly) in respect of the deceased member’s rights, any benefit 
crystallisation event in connection with— 
(1) those sums or assets; and 
(ii) any other sums or assets held prior to the transfer which the sums or assets mentioned 
in sub-paragraph (1) represented. 
(3) The information shall be provided no later than the last day of the period of 2 months 
beginning with the day on which the request was received. 


Death: provision of information by personal representatives to the Commissioners 
10— (1) Where— 
(a) a relevant lump sum death benefit is paid in respect of a deceased member of a registered 
pension scheme, and 


(>) that payment, of itself or together with any other relevant lump sum death benefit, results 
in a lifetime allowance charge, 


the personal representatives of the member shall provide to the Commissioners the information 
specified in paragraph (2). 
(2) The information required is— 


(a) the name of the pension scheme from which, and the name and added of the scheme 
administrator by whom, the benefits were paid; 

(b) the name of the deceased member in respect of whom the benefits were paid; 

(c) the amount and date of payment of the benefits; and 

(d) the chargeable amount in respect of which a lifetime allowance charge is payable by virtue 
of the payments. 


(3) The information required shall be provided on or before the later of— 


(a) the end of the period of 13 months beginning with the death of the member; « or 

(b) the end of the period of 30 days beginning with the date on which the personal 
representatives (or any of them) became aware that paragraph (1) applied to the deceased 
member. 


(4) Where a requirement to provide information under this regulation arises after the period 
specified in paragraph (3) has expired, the information shall be provided no later than the last 
day of the period of 30 months beginning with the death of the member. 


(5) If the personal representatives discover after the latest date for providing inform: ition under 
paragraph (4) any information required to be provided under paragraph (1), that information 
shall be provided no later than the last day of bei period vE 3 months beginning with the 
discovery of that information. } ased tom svad 
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Information provided by member to scheme administrator: enhanced lifetime allowance 


11 If the member of a registered pension scheme intends to rely on entitlement to an enhanced 
lifetime allowance, or to enhanced protection, by virtue of any of the provisions listed in 
section 256(1), he must give to the scheme administrator the reference number issued by the 
Commissioners under the Registered Pension Schemes (Enhanced Lifetime Allowance) Regula- 
tions 2006 in respect of that entitlement. 


[Information provided by members to scheme administrators. recycling of lump sums 

11A Where a registered pension scheme is treated as making to a member of the scheme an 
unauthorised payment under paragraph 3A of Schedule 29 (recycling of lump sums), the 
member shall notify— 

(a) the date on which the unauthorised payment is treated as made, and 

(b) the amount of the payment, 
to the scheme administrator within 30 days of the date on which the unauthorised payment is 
treated as made.]! 


Amendments—! Regulations 11A, 11B inserted by the Registered Pension Schemes (Provision of Information) (Amend- 
ment) Regulations, SI 2006/1961 regs 2, 4 with effect from 11 August 2006. 


[Information provided by members to scheme administrators: pension commencement lump sums 
11B Where— 


(a) a registered pension scheme intends to pay a pension commencement lump sum to a 
member of the scheme, 

(b) paragraph 2(5)(a) of Schedule 29 (available portion of the member’s lump sum allowance) 
applies to determine the permitted maximum, and 

(c) a benefit crystallisation event has occurred previously in relation to the member in respect 
of a scheme pension that crystallised under a money purchase arrangement, 


' the member shall provide such information as will enable the scheme administrator to calculate 
the available portion of the member’s lump sum allowance.]! 


Amendments—' Regulations 11A,11B inserted by the Registered Pension Schemes (Provision of Information) (Amend- 
ment) Regulations, SI 2006/1961 regs 2, 4 with effect from 11 August 2006. 


Information about scheme administrator's liability for a lifetime allowance charge 

12 If the scheme administrator of a registered pension scheme has made or intends to make a 
payment, on account of his liability to account for tax in respect of a lifetime allowance charge 
on a benefit crystallisation event, the scheme administrator shall within 3 months after the 
benefit crystallisation event provide the member with a notice stating— 

(a) the chargeable amount in respect of the benefit crystallisation event; 

(b) how that chargeable amount has been calculated; 

(c) the amount of the resulting charge to tax; and 

(d) whether the scheme administrator has accounted for the tax or intends to do so. 


Provision of information about unauthorised payments 

13— (1) Where a registered pension scheme has made to a member of the scheme an 
unauthorised payment under section 173(1) (provision of benefits), the scheme administrator 
shall provide to the member before 7th July following the tax year in which the payment is made 
the information specified in paragraph (2). 
(2) The information is— | 

(a) the nature of the benefit provided; 

(b) the amount of the unauthorised payment which is treated as being made by the provision 

of the benefit; and 

(c) the date on which the benefit was provided. 


Information provided to members by scheme administrators about benefit crystallisation events 
14— (1) The scheme administrator shall provide a statement containing the information in 
paragraph (3) to each member of the scheme for, if the member has died, the member’s personal 
representatives]'— 

(a) who has an actual (as opposed to prospective) entitlement to be paid a pension, at least 
once in each tax year, or ion ee: 

(b) in respect of whom a benefit crystallisation event has occurred, within 3 months of that 
event. 

This paragraph is subject to the following qualification. ’ 


(2) No obligation to provide a statement arises— 
(a) under paragraph (1) if a statement is required to be provided under regulation [16, 17 or 


17A]! containing the same information as is required by paragraph (3); 
_ (b) under paragraph (1)(a) in relation to a relevant existing pension (within the meaning of 
paragraph 10(2) of Schedule: 36) to which an individual has an actual (as opposed to 


prospective) entitlement to be paid a pension on Sth April 2006; 
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(c) under paragraph (1)() if a statement is required to be provided under paragraph (1)(a) or 
under regulation 8(2). 


(3) The information is the percentage of standard lifetime allowance expended by— 


(a) benefit crystallisation events in respect of the scheme, to the extent that the sums or assets 
subject to any such event have not been transferred to another registered pension scheme, and 
(b) where the first-mentioned scheme has received (whether directly or indirectly) a transfer in 
respect of the member, any benefit crystallisation event, prior to the transfer, in connection 
with— 

(i) the sums or assets represented by the transfer; 

(ii) sums and assets replaced by the sums or assets mentioned in paragraph (i). 


Amendments—! Words in para (1) inserted, and words in para (2)(a) subs ii by the Registered Pension Schemes 
(Provision of Information) (Amendment) Regulations, SI 2008/720 regs 2, 6 with effect from 6 April 2008. 


Information between scheme administrators 


15— (1) This regulation applies if, and to the extent that, a member’s crystallised rights under 
one registered pension scheme (“Scheme A”), are transferred to another such scheme (“Scheme 
B”) 

(2) The scheme administrator of Scheme A shall provide to the administrator of Scheme B, 
within 3 months of the transfer, a statement of the total percentage of the standard lifetime 
allowance expended, at the date of the statement, by— 


(a) benefit crystallisation events in respect of Scheme A in connection with the sums and 
assets represented by the transfer; and 
(b) where Scheme A has received (whether directly or indirectly) a transfer in respect of the 
member, any benefit crystallisation event prior to the occurrence of the transfer in connection 
with— 

(i) the sums or assets represented by the transfer; and 

(ii) sums and assets replaced by the sums and assets mentioned in paragraph (1). 


Pensions and annuities in payment: information provided to and by insurance companies 


16— (1) This regulation applies if a registered pension scheme has provided an insurance 
company with funds, otherwise than from an unsecured pension fund, to secure the payment 
of— 

(a) a scheme pension, or 

(5) a lifetime annuity. 


(2) The scheme administrator shall provide the insurance company, within 3 months of the date 
on which the recipient becomes entitled to the pension or annuity, with a statement of the total 
percentage of standard lifetime allowance expended, at the date of the statement by. benefit 
crystallisation events in respect of that pension or annuity, and any pension commencement 
lump sum connected with that pension or annuity. 


(3) The insurance company shall provide to each pensioner or annuitant, at least once in each 
tax year, a statement of the percentage of the standard lifetime allowance expended at the date 
of the statement, by benefit crystallisation events in respect of that pension or annuity and any 
pension commencement lump sum paid in connection with that pension or annuity. 


Payments to insurance companies from unsecured pension funds 


17— (1) This regulation applies if a registered pension scheme has provided an insurance 
company with sums or assets from an unsecured pension fund, to secure the payment of— 


(a) a scheme pension, or 
(b) a lifetime annuity. 


(2) If the sums or assets provided comprise part of the member’s unsecured SHR fund, the 
scheme administrator shall provide the insurance company, within 3 months of the purchase of 
the pension or annuity, with a statement of the percentage of standard lifetime allowance 
expended by the member becoming entitled to the scheme pension or the lifetime annuity. 


(3) The insurance company shall provide to each pensioner or annuitant, at least once in each 
tax year, a statement of the percentage of the standard lifetime allowance expended at the date 
of the statement, in respect of that pension or annuity. RrsnaE 

But no statement is required if the percentage expended is nil. ’ 
(4) If the sums or assets provided comprise the whole of the member’s unsecured pension fund, 
the scheme administrator shall provide the insurance company, within 3 months of the purchase 
of the pension or annuity, with a statement containing the information 1 in paragraph (>). 
(5) The information is— 

(a) the sum of the percentages of standard lifetime allowance expended by— tio 

(i) benefit crystallisation events in respect of the scheme referred to in pasha itt (4) (“A”), 


to the extent that the sums and assets subject to those events have not been the ci ofa 
transfer to another registered scheme; and ima (ovitoeq2o1g 
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(ii) where A has received (whether directly or indirectly) a transfer in respect of that 
member, any benefit crystallisation event prior to the transfer in connection with the sums 
and assets represented by the transfer and sums and assets which were replaced by the sums 
and assets mentioned in paragraph (i), less 


(b) the sum of the percentages of standard lifetime allowance expended by benefit crystalli- 
sation events— 


(i) which have been the subject ofa statement under paragraph (2), 
(1) which have been the subject of a statement under regulation 16(2), or 
(111) which are referable to sums or assets which continue to be held by A. 


(6) The insurance company shall provide to the pensioner or annuitant, once in each tax year, a 
statement containing the information in paragraph (7). 
(7) The information is— 
(a) the sum of the percentages of standard lifetime allowance expended by— 
(i) benefit crystallisation events in respect of the scheme referred to in paragraph (4) (“A”), 
to the extent that the sums and assets subject to those events have not been the subject of a 
transfer to another registered scheme; 
(ii) benefit crystallisation events in respect of a scheme pension after the pensioner first 
became entitled to it; and 
(iii) where A has received (whether directly or indirectly) a transfer in respect of that 
member, any benefit crystallisation event prior to the transfer in connection with the sums 
and assets represented by the transfer and sums and assets which were replaced by the sums 
and assets mentioned in paragraph (1), less 
(>) the sum of the percentages of standard lifetime allowance expended by benefit crystalli- 
sation events— 
(i) which have been the subject of a statement under paragraph (2), 
(ii) which have been the subject of a statement under regulation 16(3), or 
(iii) which are referable to sums or assets which continue to be held by A. 


[Transfers between insurance companies 
17A— (1) This regulation applies if— 
(a) ascheme pension payable by an insurance company (“Insurer A”) ceases to be payable and 
another scheme pension becomes payable by another insurance company (“Insurer B”), in the 
circumstances described in regulation 4 of the Registered Pension Schemes (Transfer of Sums 
and Assets) Regulations 2006 (scheme pension payable by insurance company) (“the Transfer 
Regulations”); or 
(b) a lifetime annuity payable by an insurance company (“Insurer A”) ceases to be payable 
and a new lifetime annuity becomes payable by another insurance company (“Insurer B”), in 
the circumstances described in regulation 6 of the Transfer Regulations (lifetime annuity). 
In the following provisions of this regulation “a relevant transfer” means a transfer which occurs 
in the circumstances described in regulation 4 or 6 of the Transfer Regulations. 
(2) If in connection with a relevant transfer— 
(a) Insurer A transfers funds to Insurer B; and 
(b) Insurer A was required to provide a statement under regulation 16(3), 
Insurer A shall provide Insurer B, within 3 months of the transfer, with a statement containing 
the information specified in regulation 16(3). 
(3) After the relevant transfer the obligation imposed by regulation 16(3) shall be that of Insurer 
B. 


(4) Where in connection with a relevant transfer Insurer A transfers funds to Insurer B, and 
Insurer A was required to provide a statement under regulation 17(3) or 17(6)— 
(a) if the statement was provided under regulation 17(3), Insurer A must provide Insurer B, 
-within 3 months of the transfer, with a statement containing the information specified in 
regulation 17(3); or 
(b) if the statement was provided under regulation 17(6), Insurer A must provide Insurer B, 
within 3 months of the transfer, with a statement containing the information specified in 
regulation 17(7). 
(5) Where paragraph (4)(a) applies, after the relevant transfer the obligation imposed by 
regulation 17(3) shall be that of Insurer B. — 
But no statement is required if the percentage expended is nil. 
(6) Where paragraph (4)(b) applies, after the relevant transfer the obligation imposed by 
regulation 17(6) shall be that of Insurer B.]' 


Amendments—! Regulation 17A inserted by the Registered Pension Schemes (Provision of Information) (Amendment) 
Regulations, SI 2008/720 regs 2, 7 with effect from 6 April 2008. 


Record-keeping: Retention of records 


18— (1) The persons prescribed by paragraph (2) shall preserve any documents in their 
possession or under their control in relation to a registered pension scheme and relating to— 
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(a) any monies received by or owing to the scheme; 
(b) any investments or assets held by the scheme; 
(c) any payments made by the scheme; 

(d) any contracts to purchase a lifetime annuity in respect of a member Se the scheme; and 
(e) the administration of the scheme. 


(2) In relation to a registered pension scheme the persons prescribed are— 


(a) any person who is or has been the scheme administrator; 

(b) any person who is or has been a trustee of the scheme; 

(c) any person who provides or has provided administrative services to the scheme; and 

(d) if the scheme is an occupational pension scheme, any person who is or has been a 

sponsoring employer or a director of an employer company. 
This is subject to the following qualification. 
(3) Any person who has ceased to act in relation to the scheme or ceased to. provide 
administrative services to the scheme shall not be required to preserve documents where he has 
transferred all the documents to another person who has succeeded him.in acting in relation to 
the scheme or providing administrative services to the scheme. 
(4) Documents must be preserved for the tax year to which they relate and fora period of 6 years 
following that year. 


2006/568 
Registered Pension Schemes (Prescribed Manner of Determining Amount of Annuities) 
Regulations 2006 
Made by the Commissioners for HMRC under FA 2004 Sch 28 paras 3(1)(d), 6(1)(e), 17(1)(c), 
20(1)(e) 
Made... hectp tet oeisctte ott mie CLUS 
Laid before the House of Commons. . .. . .. .10 March’ 2006 
Coming into forC@n oi. eee ge IN he senna en 


Commentary—Simon’'s Taxes E7.507. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Registered Pension Schemes (Prescribed Manner 
of Determining Amount of Annuities) Regulations 2006 and shall come into-force on 6th April 
2006. 


(2) In these Regulations a reference to a numbered section or Schedule (without more) is a 
reference to the section of, or Schedule to, the Finance Act 2004 bearing that number. 


Determining amount of member's lifetime annuity 
2— (1) The annual amount of a member’s lifetime annuity shall be determined in accordance 
with any of paragraphs (2) to (4). 
(2) The manner of determination prescribed by this paragraph is variation from year to year— 


(a) where the variation is in line with, or by a percentage which does not exceed, the 
percentage by which the amount would vary if it varied in line with, changes in— 
(i) the retail prices index, 
(ii) the market value of any freely marketable assets, 
(ili) an index reflecting the value of freely marketable assets, 


after allowing for any contractual charges; 


(b) in accordance with an insurance company’s published “Principles and Practices of 
Financial Management” in relation to with-profits business, as required under section 6.10 of 
the Financial Services Authority’s Conduct of Business Sourcebook as it stood immediately 
before the coming into force of these Regulations; or 
(c) any combination of those factors. rie 

(3) The manner of determination prescribed by this paragraph is variation— 
(a) in line with, or by a percentage which does not exceed the percentage by which the amount 
would vary if it varied in line with, changes in any of the factors specified in paragraph (2) (or 
any combination of those factors); and 
(b) by reference to an assumed annual level of growth of between 0% and 5%, selected by the 
member, in the relevant factor or factors. 


(4) The manner of determination prescribed by this paragraph i is determination i in n accordance 
with the following conditions. ' tr nolsliggers '——vnsmbn 


t OS “\BQ08 12 2novel: 994) 
Condition 1 


The amount of the annuity payable is linked to any of the factors specified in sub-paragraphs (a) 
to (d) of paragraph (2) (or any sopabinatien of those, factors)....j; jsreaqicenberser tare Ufky Bd 


Condition 2 i sy  MONBI< namo joclt tobe 10 WowEes220 Ig 


10881 Registered Pension Schemes ( Splitting of Schemes) Regs 2006/569 reg 1 


A review is conducted, by the insurance company by whom the annuity is provided, at least once 
every 5 years of the value of the sums and assets which are applied towards the provision of the 
annuity. 
Condition 3 
At the time of the review, the maximum and minimum amount of income that may be drawn in 
each year until the next review is determined. 
The maximum amount of income which the annuitant may draw is 120% of the annual rate of a 
level annuity which could be purchased with the sums and assets which are applied to its 
provision for the member, for the term for which the annuity is provided. 
The minimum amount of income which the annuitant may draw is half of the annual rate of a 
level annuity which could be paid upon the assumptions in the preceding paragraph of this 
condition. 
(5) For the purposes of paragraph (4), the annual rate of an annuity which could be purchased 
with the sums and assets applied to its provision shall be assumed to be— 
(a) the freely marketable level annuity rate (if any) applicable in the case of the insurance 
company in question which could be purchased with those sums and assets; or 
(b) if the insurance company in question does not offer level annuities, the average of three 
current market annuity rates for a level annuity. 
(6) For the purposes of paragraph (2)— 
“freely marketable assets” means assets which are sold on the open market at a price not 
determined by the member; 
“the retail prices index” has the meaning given in section 279(1). 


Determining amount of dependant’s annuity 

3— (1) The amount of a dependant’s annuity shall be determined in the same manner as a 
,member’s lifetime annuity. 
(2) For this purpose, paragraphs (2) to (6) of regulation 2 shall apply, but subject to the following 
modifications— 

(a) in paragraphs (2), (4) and (6) substitute “dependant “ for “member” wherever it occurs, 

and 

(b) in paragraph (3)(b) for “member” substitute “member or dependant”. 


Determining amount of short-term annuities 
4— (1) The amount of a member’s short-term annuity shall be determined in the same manner 
as a member’s lifetime annuity in accordance with paragraph (2) or (3) of regulation 2. 
(2) The amount of a dependant’s short-term annuity shall be determined in the same manner as 
a member’s short-term annuity, and for this purpose paragraphs (2), (3) and (6) of regulation 2 
shall apply , but substituting “dependant “ for “member” wherever it occurs. 


2006/569 
Registered Pension Schemes (Splitting of Schemes) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 274A 


Motes 10) BE-TREATEI AAS SPLOT at Mate er 9 March 2000 
Laid before the House of Commons... . . . ~~ +. 10 March 2006 
Coming into force IS HT OF eS INSISTS . 6 April 2006 


Commentary—Simon's Taxes E7.511. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Registered Pension Schemes (Splitting of 
Schemes) Regulations 2006 and shall come into force on 6th April 2006. 


(2) In these Regulations— 


“sroup of employers” means two or more employers who are formally or informally linked to 

each other by reasons of common management, shareholding, staff or close business interests; 
_ “HMRC” means the Commissioners for Her Majesty’s Revenue and Customs; 

“split scheme” means a registered pension scheme that is being treated, in accordance with 

regulation 2, as having been split into two or more sub-schemes; 

“sub-scheme” means a scheme which forms part of a split scheme and which is being treated 

as a separate pension scheme under and for the purposes set out in these regulations; 

“split scheme administrator” means a scheme administrator of a split scheme; 

“sub-scheme administrator” means the scheme administrator of a sub-scheme appointed in 

accordance with the rules of the split scheme to be responsible for the discharge of the 

functions conferred or imposed on the sub-scheme administrator by or under these Regula- 

tions; 

“section” without more, means a section of the Finance Act 2004; 

“schedule” without more, means a schedule to the Finance Act 2004. 
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Description of schemes to be split 


2— (1) The following registered pension schemes shall be treated as split schemes for the 
purposes of these Regulations— 


(a) the registered pension schemes listed in Schedule 1; 
(6) a registered pension scheme which meets the conditions in paragraph (5); 
(c) a successor scheme to any of the above schemes. 


(2) A successor scheme is a registered pension scheme established to take over some or all of the 
rights and obligations of a split scheme. 


(3) The scheme administrator of a successor scheme shall notify HMRC of any sub-schemes in 
respect of which he is assuming responsibility immediately following registration of the 
successor scheme. 

The notification shall— 

(a) be ina form specified by HMRC, and; 

(b) contain any information reasonably required by HMRC 


(4) Schedule 2 lists the schemes which, at the coming into force of these Regulations, are to be 
treated as sub-schemes of the split schemes referred to in sub-paragraph (1). 


(5) The conditions referred to in sub-paragraph (1)(6) are as follows. 
Condition A 


The pension scheme falls within Paragraph 1(1)(a) or (c) of Schedule 36 to the Finance 
Act 2004. 


Condition B 


The pension scheme provides benefits to or for the benefit of the employees of two or more 
employers. 


Condition C 


The rules of the pension scheme as at 28th February 2006 provided for the establishment of 
separate schemes for each of the participating employers or group of employers and for the 
administration of such schemes to be carried out by separate scheme administrators. 


(6) A successor sub-scheme is a scheme established to take over some or all of the rights and 
obligations of a sub-scheme. 


(7) The scheme administrator of a successor sub-scheme shall notify HMRC. immediately 
following his assumption of liability of the successor sub-scheme. 


The notification shall— 


(a) be in a form specified by HMRC, and 
(b) contain any information reasonably required, including the name and address of the 
scheme administrator. 


Responsibilities and liabilities of sub-scheme administrators 


3— (1) The sub-scheme administrator of a sub-scheme shall assume the liabilities and responsi- 
bilities set out in Schedule 3 to these Regulations in relation to that scheme. 


(2) In the provisions referred to in that Schedule any reference to the scheme administrator shall 
be read as a reference to the sub-scheme administrator. 


(3) The split scheme administrator shall cease to have responsibility or liability in relation to the 
matters referred to in paragraph (1) in respect of the sub-scheme. 


(4) The provisions of section 270(2) and (3) (meaning of “scheme administrator”) apply to the 
sub-scheme administrator and the references to the scheme administrator in those subsections 
shall be read as references to the sub-scheme administrator). 


(5) Section 272 (trustees etc liable as scheme administrator) applies to sub-scheme administrators 
with the following modifications— 


(a) in subsection (1)” for “registered pension scheme”; substitute “sub- scheme”; 
(b) in subsections (1)(a) to (c), (2)(a) and (b) for “scheme administrator” (in each place) 
substitute “sub-scheme administrator”; 
(c) in subsections ( I)(@) to (c) and (2), (3) and (5) for “pension scheme” (in each place) 
substitute “sub-scheme”; . 
(d) in subsection (2)— 
(i) in paragraph (a) after “by virtue of this Part” insert “as applied by regulation 3 of the 
Registered Pensions (Splitting of Schemes) Regulations 2006”; and 
(ii) in paragraph (4) after “by or under this Part.” insert “as applied by the Registered 
Pensions (Splitting of Schemes) Regulations 2006”; and wv 
(e) in subsection (4) for “pension scheme” substitute “sub-scheme”. 


(6) Section 273 (members liable as scheme administrator) applies to members of a sub-scheme 
with the following modifications— ; ie 
(a) in subsection (1) for “registered pension scheme” substitute “sub-scheme”; 
(b) in subsections (1)(a) and (b) for “pension scheme” substitute “sub- scheme”: 
(c) in subsection (1)(a) after “ (trustees, etc)” add “ (as modified by regulation 3 a Ae the 
Registered Pensions (Splitting of Schemes) Regulations 2006)”; 
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(d) in subsection (1)(b) omit the words “or section 242 (de-registration charge)”; 
(e) in subsections (2) and (4) for “pension scheme” substitute “sub-scheme”; 
(f) in subsection (5)(a) for “the pension scheme” substitute “the split scheme”; 
(g) in subsections (5)(>) and (d) for “the pension scheme” substitute “the sub-scheme”; 
(h) in subsection (5)(c) after the words “that the pension scheme was” add “part of”; 
(i) in subsection (10) for “the pension scheme” substitute “the sub-scheme”. 
(7) Section 274(2) (supplementary) applies to sub-scheme administrators with the following 
modifications— 
(a) for “scheme administrator” substitute “sub-scheme administrator”; and 
(b) for “registered pension scheme” substitute “sub-scheme”. 
4— (1) Section 209(5) (unauthorised payments surcharge) shall be modified as follows. 
(a) in paragraph (b) delete “and”; 
(6) in paragraph (c) after “the scheme administrator” add “and”; 
(c) after paragraph (c) add— 
| “(d) the sub-scheme administrator,”. 
5— (1) Paragraph 11 of Schedule 31 (insertion of chapter 15A into ITEPA 2003) shall be 
modified as follows. 
(2) After subsection (4) of the inserted section 636A insert— 
“(4A) In the case of a registered pension scheme which is a split scheme for the purposes of 
the Registered Pensions Schemes (Splitting of Schemes) Regulations 2006, subsections (3) 
and (4) shall have effect as if the references to the scheme administrator were to the 
sub-scheme administrator (within the meaning of those Regulations).”. 
(3) Paragraph | of Schedule 35 (consequential amendments to the Taxes Management Act 1970) 
shall be modified as follows. 
(a) in the substitution to section 9(1A) of the Taxes Management Act 1970, in sub-paragraph 
(a) delete “or”; and 
(b) after sub-paragraph (a) add— 
“(ab) is chargeable on the sub-scheme administrator of a sub-scheme under Part 4 of the 
Finance Act 2004 as modified by the Registered Pensions (Splitting of Schemes) Regula- 
tions 2006, or” 
(4) Paragraph 16 of Schedule 35 (consequential amendments to section 349B(3) of ICTA) shall 
be modified as follows. 
(5) After the substituted sub-paragraph (i) add— 
“(ia) the sub-scheme administrator of a sub-scheme which forms part of a split scheme 
pursuant to the Registered Pensions (Splitting of Schemes) Regulations 2006;” 
(6) Paragraph 33 of Schedule 35 (consequential amendments to section 824(9) of ICTA) shall be 
modified as follows. 
(7) After the insertion of the words “scheme administrators of registered pension schemes” 
add— 
“sub-scheme administrators of sub-schemes which form part of a split scheme pursuant to 
the Registered Pensions (Splitting of Schemes) Regulations 2006”. 


SCHEDULE 1 


SCHEMES TO BE TREATED AS SPLIT SCHEMES PURSUANT TO 
REGULATION 2(1)(A) 


Regulation 2(1)(a) 


Name of Scheme Enabling legislation Governing regulations 


Police Pension Scheme ss 1-8 Police Pensions The Police Pensions 
Act 1982 Regulations 1987 (SI 1987 
No 257) as amended 


The Firemen’s Pension 
Scheme Order 1992 SI 1992 
No 129 as amended 


s 26 Fire Services Act 1947 
and s 34 Fire and Rescue 
Services Act 2004 


s 7 and s 12 Superannuation 
Act 1972 


Firefighters Pension 
Scheme 


The Local Government 
Pension Scheme 
Regulations 1997 SI 1997 
No 1612 as amended 


Local Government Pension 
Scheme 


The Local Government 
Pension Scheme (Scotland) 
Regulations 1998 SI 1998 

No 366 (S 14) as amended 


s 7 and s 12 Superannuation 
Act 1972 


Local Government Pension 
Scheme (Scotland) 
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Name of Scheme Enabling legislation Governing regulations 


Electricity Supply Pension 
Scheme 


SCHEDULE 2 


SCHEMES TO BE TREATED AS SUB-SCHEMES PURSUANT TO 
REGULATION 2(4) 


Regulation 2(4) 


Name of sub-scheme Split scheme to which it relates 


[Avon & Somerset Police Authority Police Pension Scheme 


Bedfordshire Police Authority 


Cambridgeshire Police Authority 


Cheshire Police Authority 


City of London Police Authority 


Cleveland Police Authority 


Cumbria Police Authority 


Derbyshire Police Authority 


Dorset Police Force Headquarters 
Dyfed Powys Police Authority 


Gloucestershire Police Authority 


Greater Manchester Police Authority 


Gwent Police Authority Office 


Hampshire Police Authority 
Hertfordshire Police Authority 


Humberside Police Authority 


Kent Police Authority 


Metropolitan Police Authority 
Norfolk Police Authority 


North Yorkshire Police Authority 
North Wales Police Authority 


[South Wales Polee Anthony 


10885 Registered Pension Schemes 


Name of sub-scheme 


South Yorkshire Police Authority 
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Split scheme to which it relates 


Staffordshire Police Authority 
Suffolk Police Authority 


Surrey Police Authority 


West Mercia Police Authority 
West Midlands Police Authority 


West Yorkshire Police Authority 


Wiltshire Police Authority 


Central Scotland Joint Police Board 


Dumfries & Galloway Police Authority 


Fife Police Authority 


Grampian Joint Police Board 


Lothian and Borders Police Board 


Northern Joint Police Board 


| Strathclyde Joint Police Fire Board 
Tayside Joint Police Board 
| Avon Fire Authority 


Bedfordshire and Luton Combined Fire 
Authority 


Firefighters Pension Scheme 


Buckinghamshire and Milton Keynes Fire 
Authority 


Cambridgeshire and Peterborough Fire 
Authority 


Cheshire Fire Authority 


Cleveland Fire Authority 


Cornwall Fire Authority 


County Durham and Darlington Fire and 
Rescue Authority 


Cumbria Fire Authority 


[Borst Fie Autoriy 
[Glove Fre Antony 


| Greater Manchester Fire and Civil Defence 
Authority 


Hampshire Fire and Rescue Authority 


= 2 


SIS 


2006/569 Sch 2 Statutory Instruments 10886 


Name of sub-scheme Split scheme to which it relates 


Hereford and Worcester Combined Fire 
Authority 


Hertfordshire Fire Authority 


Humberside Fire Authority 


Isle of Wight Fire Authority 


Kent and Medway Towns Fire Authority 


Lancashire Combined Fire Authority 


Leicester, Leicestershire and Rutland 
Combined Fire Authority 


Lincolnshire Fire Authority 


London Fire and Emergency Planning 
Authority 


Merseyside Fire and Civil Defence 
Authority 


Mid and West Wales Fire Authority 
Norfolk Fire Authority 
North Wales Fire Authority 


North Yorkshire Fire and Rescue Authority 

tie | coe 

Northumberland Fire Authority Sa 

Nottinghamshire and City of Nottingham 

Fire Authority 
Ce 
ini 
SSE 


Oxfordshire Fire Authority 

Shropshire and Wrekin Fire Authority 

South Wales Fire Authority 

South Yorkshire Fire and Civil Defence 


Authority 


Stoke on Trent and Staffordshire Fire 
Authority 


Suffolk Fire Authority 
Surrey Fire Authority 


Tyne & Wear Fire and Civil Defence 
Authority 


Warwickshire Fire Authority 

West Midlands Fire and Civil Defence 

Authority - re ce TY 
West Sussex Fire Authority ae | 
West Yorkshire Fire and Civil Defence ae BPE Si 
Authority Be gi 


Wiltshire and Swindon Fire Authority 


Dumfries & Galloway Fire and Rescue 
Authority 
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Name of sub-scheme Split scheme to which it relates 


Grampian Fire Board 


Lothian and Borders Fire Board 


Central Scotland Fire Board 


Fife Fire and Rescue Authority 


Strathclyde Fire Board 


Tayside Fire Board 


Bath & North East Somerset Council Local Government Pension Scheme 


Bedfordshire County Council 


Buckinghamshire County Council 


Cambridgeshire County Council 
Carmarthenshire County Council 


Cheshire County Council 


City and County of Cardiff Council 


City and County of Swansea 


City of London 


City of Bradford Metropolitan District 
Council 


Cornwall County Council 


! Cumbria County Council 


Derbyshire County Council 


Devon County Council 
Dorset County Council 


Durham County Council 


East Riding of Yorkshire Council 


East Sussex County Council 


Environment Agency 


Essex County Council 


Flintshire County Council 


Gloucestershire County Council 


Gwynedd Council 


Hampshire County Council 


| Hertfordshire County Council 
Isle of Wight Council 


Kent County Council 


Lancashire County Council 


Leicestershire County Council 


Lincolnshire County Council 


London Borough of Barking and 
Dagenham 
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London Borough of Barnet 
London Borough of Bexley 
London Borough of Ealing 


London Borough of Hammersmith and 
Fulham 


London Borough of Havering 


London Borough of Hillingdon 


London Borough of Hounslow 


London Borough of Islington 


London Borough of Lambeth 
London Borough of Lewisham 


London Borough of Merton 


London Borough of Newham 


London Borough of Redbridge 


London Borough of Richmond Upon 
Thames 


London Borough of Southwark 


London Borough of Sutton 


London Borough of Tower Hamlets 


London Borough of Waltham Forest 


London Borough of Wandsworth 


Powys County Council 
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Name of sub-scheme 


Rhondda-Cynon-Taff County Borough 
Council 


Split scheme to which it relates 


Royal Borough of Kensington & Chelsea 
Royal Borough of Kingston Upon Thames 


Royal Borough of Windsor and 
Maidenhead 


Shropshire County Council 


Somerset County Council 


South Tyneside Metropolitan Borough 
Council 


| all | 


South Yorkshire Pensions Authority 
Staffordshire County Council 


Suffolk County Council 


Surrey County Council 


Tameside Metropolitan Borough Council 


Torfaen County Borough Council 


| Warwickshire County Council 


Westminster City Council 


West Sussex County Council 


Wiltshire County Council 


Wirral District Council 


Wolverhampton City Council 


Worcestershire County Council 


Aberdeen City Council Local Government Pension Scheme 
(Scotland) 


The City of Edinburgh Council 


The City of Glasgow Council 


Dumfries & Galloway Council 


cd onan Spee 
: ee a | 
: ae a OE 


[Orkney tds Comal 
[Sots Bore Comat 

[Shed ands Comma 
a 
[sh Kner Combine Grea 
ee 
2S CE 
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sIS 


2006/569 Sch 2 Statutory Instruments 10890 


Split scheme to which it relates 


Name of sub-scheme 
EDF Energy Group 


Electricity Association Services Group 


E.ON UK Group 


First Hydro Group 


International Power Group 


Keadby Generation Group 


Magnox Electric Group - 


Manweb Group 


National Grid Electricity Group 


Northern Electric Group 


RWE npower Group 


Southern Electric Group 


United Utilities Group 


Western Power Distribution Group 


Amendment—' Entries in table inserted by the Registered Pension Schemes (Splitting of Schemes) (Amendment) Regula- 
tions, SI 2007/793 reg 2 with effect from 6 April 2007. 


SCHEDULE 3 


RESPONSIBILITIES AND LIABILITIES OF SUB-SCHEME 
ADMINISTRATORS IN RESPECT OF A SUB-SCHEME 


Regulation 3 


PART 1 
FINANCE ACT 2004 


Statutory Reference Subject-matter 

Liabilities 
Section 205 
Section 206 
Section 207 
Section 215(9) 
Section 217 
Section 227(3) 
Section 238(3) and (4) 
Section 239 


Short service refund lump sum charge 


Special lump sum death benefit s charge 


Authorised surplus payments charge 


Lifetime allowance charge—amount of charge 


Lifetime allowance charge (joint & several with the individual) — 
DT ES 


Annual allowance charge 


Pension input period 


Scheme sanction charge 


Information 


Section 250(1) To make and deliver a registered pension scheme return 


Section 254 Accounting for tax by scheme administrators 


Interest and penalties 


Section 257 Penalty for failure to comply with a s 250 notice. 


Section 258(1) Penalty for failure to provide information yaon, 528100) 7 
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Statutory Reference 
Liabilities 


Subject-matter 


Section 258(2) 


Section 259(1) 
Section 260(1), (4) and 


— 
— 


Section 265(3) 


Section 266(2) 


Section 266B 
Section 267 


Section 268 


Scheme administrator , 


Penalty for failure to comply with regulations within 
s 251(1)(b) 


Penalty for failure to comply with a notice under s 252 


Penalties for failure to make a return within s 254 


Penalty for winding up a scheme to obtain a winding up lump 
sum 


Penalty for transfers to “non” insured schemes (unauthorised 
transfer) 


Scheme liability (inserted by Paragraph 4 Schedule 10 FA 05) 


Discharge of lifetime allowance charge in the case of good 
faith. 


Unauthorised payment surcharge & scheme sanction charge | 


Section 271 


Section 272 


Liability of a scheme administrator 


Trustees etc liable as scheme administrator 


1 Section 273 
Section 274 


Paragraph | of 
Schedule 28 


| Paragraph 15(2)(b) of 
Schedule 28 


Members liable as scheme administrator 


Supplementary provisions 


Scheme administrator to receive evidence of member’s ill 
health. 


Scheme administrator to agree if a child is a dependant 


Paragraph 15(3) of 
Schedule 28 


Paragraph 4(1) of 
Schedule 29 


Paragraph 19(1)(d) of 
Schedule 29 


Paragraph 19(2) (e) of 
Schedule 29 


Scheme administrator to decide whether someone is a 
dependant. 


Scheme administrator to consider evidence of serious ill 
health 


Scheme administrator to nominate arrangement for transfer 
lump sum benefit. 


Scheme administrator to nominate arrangement for transfer 
lump sum benefit. 


Paragraph 9(2) of 
Schedule 32 


Paragraph 9(3) of 
Schedule 32 


Paragraph 13(4) and (5) 
of Schedule 32 


Paragraph 14(1A) & (1B) 
of Schedule 32 


Paragraph 5 of 
Schedule 34 


Paragraph 17 of 
Schedule 34 


Paragraph 4(1), (2) and 
(3) of Schedule 36 


Paragraph 6 of 
Schedule 36 


Changes to benefit crystallisation event 2 


Changes to benefit crystallisation event 2 (inserted by 
paragraph 43(4) of Schedule 10 to the Finance Act 2005). 


Changes to benefit crystallisation event 3 (inserted by 
paragraph 43(5) of Schedule 10 to the Finance Act 2005) 
Changes to benefit crystallisation event 5 (inserted by 
paragraph 43(7) of Schedule 10 to the Finance Act 2005) 


Exemption for scheme administrator from s 205 & s 206 
charges 


Omits reference to scheme administrator in s 217 


Transitional provisions for deemed registered schemes 
Pre-commencement liability of scheme administrator 


sIS 
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PART 2 
SECONDARY LEGISLATION 


The Pension Schemes (Discharge of Liabilities under Section 267 and 268 of the Finance 
Act 2004) Regulations 2005 


The Registered Pension Schemes (Relief at Source) Regulations 2005 
The Registered Pension Schemes (Minimum Contributions) Regulations 2006 
The Registered Pension Schemes (Accounting and Assessment) Regulations 2005 


The Registered Pension Schemes and Employer Financed Retirement Benefit Schemes (Informa 
tion) (Prescribed Description of Person) Regulations 2005 


The Registered Pension Schemes (Provision of Information) Regulations 2006 


The Registered Pension Schemes (Modification of the Rules of Existing Schemes) Regula 
tions 2006 


The Pension Benefits (Insurance Company Liable as Scheme Administrator) Regulations 2006 


The Registered Pension Schemes (Meaning of Pension Commencement Lump Sum) Regula 
tions 2006 


The Registered Pension Schemes and Overseas Pension Schemes (Electronic Communication o 
Returns and Information) Regulations 2006 


The Taxes Management Act 1970 (Modification of Schedule 3 for Pension Schemes Appeals 
Order 2005 


The Registered Pension Schemes (Transfer of Sums and Assets) Regulations 2006 . 


The Registered Pension Schemes (Unauthorised Payments by Existing Schemes) Regula 
tions 2006 


2006/570 
Registered Pension Schemes and Overseas Pension Schemes (Electronic 
Communication of Returns and Information) Regulations 2006 


Made by the Commissioners for HMRC under FA 1999 ss 132, 133(2), FA 2002 ss 135, 136. 


Made .. . . . eftiisgt |. 9 March 200G 
Laid before the House of Commons... 10 March 2006 
Coming into force in accordance w vith regulation v| 
Commentary—Simon's Taxes E7.511. 


Modifications—Registered Pension Schemes (Splitting of Schemes) Regulations, SI 2006/569 reg 3 (modification of thi 
provision in relation to sub-scheme administrators). 


PART 1 
INTRODUCTION 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes and Overseas Pensior 
Schemes (Electronic Communication of Returns and Information) Regulations 2006 and shal 
come into force on such days or days as may be appointed by the Commissioners oe specifiec 
in a notice in the London, Edinburgh and Belfast Gazettes. 


Note—Appointed day notified as 16 October 2007 in the London, Edinburgh and Belfast Gazettes on 3 Apri 2007. 


Interpretation 
2— (1) In these Regulations— 
(a) “the Act” means the Finance Act 2004; ) DB (FCI 
(b) “Part 4” means Part 4 of the Act; and © 


(c) any reference to a numbered section or Schedule (without more). is a reference to the 
section or Schedule bearing that number in the Act. 


(2) In these Regulations, except where the context otherwise requires—. 


“approved method of electronic communications”, in relation to the deliver of fitermattsn 
in accordance with a provision of these Regulations, means a method of electronic communi 
cations which has been approved, by specific or general directions issued by.t the > Commission 
ers, for the delivery of information of that kind under that provision; : 

“the Commissioners” means the Commissioners for Her Majesty’s Revenue agbealnede? 
“the ELA Regulations” means the Pension Schemes (Enhanced Lifetime Allowance) 1 Regula 
tions 2006; 

“electronic communications” has the meaning given in section 132410) 6 ae the Financ 
Act 1999; ya 

“official computer system” means a computer “system Pua by or on pe rt 
Commissioners or on behalf of an officer of Revenue and Customs; = 


I¢ 


10893 RPS & Overseas Pension Schemes (Electronic Comm. etc) 2006/570 reg 5 


“relevant information” means information which is required or authorised by virtue of these 
Regulations to be delivered to’ Revenue and Customs by an approved method of electronic 
communications; 

“Revenue and Customs” means Her Majesty’s Revenue and Customs; and 
“the tax appeal Commissioners” means, as the case requires, the General Commissioners or the 
Special Commissioners.! 


Amendments—' Entry for “the tax appeal Commissioners” revoked by the Transfer of Tribunal Functions and Revenue and 
Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 153(1), (2) with effect from 1 April 2009. 


Introduction 


3— (1) Part 2 of these Regulations makes provision about returns and information which must 
be delivered to Revenue and Customs by an approved method of electronic communications. 


(2) Part 3 of these Regulations makes provision about returns and information which may be 
delivered to Revenue and Customs by an approved method of electronic communications. 


PART 2 
INFORMATION WHICH MUST BE DELIVERED BY 
ELECTRONIC COMMUNICATIONS 


Information which must be delivered by electronic communications 


4— (1) The information specified in Schedule 1 to these Regulations must be delivered to 
Revenue and Customs— 


(a) ina form approved for that purpose; and 
(6) by a method of electronic communications approved for that purpose. 


(2) The Commissioners may make a general or specific direction requiring a scheme administra- 
tor to deliver specified information to Revenue and Customs by a particular method of 
electronic communications. 


(3) Information specified in Schedule | which is delivered to Revenue and Customs in a form, or 
by a method, otherwise than that required by virtue of this regulation must be treated as not 
having been delivered. 


Commentary—Simon's Taxes E7.502. 
Directions—The following Directions were published by HMRC on 13 April 2007: 
The Commissioners for HMRC direct that, on and after 16 October 2007, a pension scheme administrator who is 
required to deliver information specified in the Registered Pension Schemes and Overseas Pension Schemes (Electronic 
Communication of Returns and Information) Regulations 2006 (SI 2006/570) Sch 1 (to the extent that that Schedule is 
brought into force by a notice in the London, Edinburgh and Belfast Gazettes dated 13 April 2007) must do so over the 
internet. 
The Commissioners further direct that— 
— the methods approved by them for— 
— authenticating the identity of the person sending the relevant information, 
— delivery of the relevant information, and 
— authenticating the relevant information, and 
— the form approved by them in which the relevant information is to be delivered; 
are (save as provided below) the methods and form set out, at the time of, and for the purposes of, the delivery of the 
relevant information, in the terms and conditions for use of the Internet Pension Schemes Online service for scheme 
administrators (including XML submissions through the third party channel). 
But where the total submission exceeds 23.8 megabytes the information must be delivered by sending a compact disc, in 
the format specified by the Pension Schemes Online technical pack for software developers, to; Pension Schemes 
Services, Her Majesty’s Revenue and Customs, Yorke House, Castle Meadow Road, Nottingham, NG2 1BG. 


PART 3 
INFORMATION WHICH MAY BE DELIVERED BY 
ELECTRONIC COMMUNICATIONS 


Information which may be delivered by electronic communications 


5— (1) Information specified in Schedule 2 to these Regulations may be delivered to Revenue 
and Customs, if— 
» (a) it is in a form approved for that purpose; 
~ (b) itis sent by a method of electronic communications approved for that purpose; and 
(c) the sender is authorised by Revenue and Customs to use electronic communications for 
that purpose. 


(2) Information specified in Schedule 2 may be supplied by Revenue and uwitoais if-— 


(a) the proposed recipient has consented to the use of electronic communications for the 
delivery of information by Revenue and Customs; and 
(b) that consent has not been withdrawn. 
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PART 4 
EVIDENTIAL PROVISIONS 


‘Whether relevant information has been delivered electronically 

6— (1) For the purposes of these Regulations, relevant information is to be taken to have been 
delivered to an official computer system by an approved method of electronic communications 
only if it is accepted by that official computer system. 
This is subject to the following qualification. 
(2) Relevant information which is delivered to an official computer system must meet the 
standards of accuracy and completeness set by specific or general directions given by the 
Commissioners. 
C paeaarl information which fails to meet those standards must be treated as not having been 

elivered. 


Proof of content of electronic delivery 

7— (1) A document certified by Revenue and Customs to be a printed-out version of 
information delivered by an approved method of electronic communications is evidence, unless 
the contrary is proved, that the information— 

(a) was delivered by an approved method of electronic communications on that occasion; and 

(b) constitutes everything which was delivered on that occasion. 
(2) A document which purports to be a certificate given in accordance with paragraph (1) is 
presumed to be such a certificate unless the contrary is proved. 


Proof of identity of person sending or receiving electronic delivery 
8 The identity of— 
(a) the person sending any information delivered by an approved method of electronic 
communications to Revenue and Customs, or 
(b) the person receiving any information delivered by an approved method of electronic 
communications by Revenue and Customs, 
is presumed, unless the contrary is proved, to be the person recorded as such on an official 
computer system. 


Information sent electronically on behalf of a person 
9— (1) Any information delivered by an approved method of electronic communications— 
(a) to Revenue and Customs, or 
(b) to an official computer system, 
on behalf of a person, is taken to have been delivered by that person. 


(2) But this does not apply if the person proves that the information was delivered without the 
person’s knowledge or connivance. 


Proof of information sent electronically 


10— (1) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, to have resulted in the delivery of information— 
(a) to Revenue and Customs, if the delivery of the information has been recorded on an 
official computer system; 
(b) by Revenue and Customs, if the despatch of the information has been recorded on an 
official computer system. 
(2) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, not to have resulted in the delivery of relevant information—_ 
(a) to Revenue and Customs, if the delivery of the information has not been recorded on an 
official computer system; 
(b) by Revenue and Customs, if the despatch of the information has not been recorded on an 
official computer system. 
(3) The time of receipt or despatch of any relevant information delivered by an approved method 
of electronic communications is presumed, unless the contrary is proved, to be the time recorded 
on an official computer system. eid — 
This is subject to the following qualification. 
(4) The Commissioners may by a general or specific direction provide for ithesclaeiy to be 
treated as delivered upon a different date (whether earlier or — than i given by 
paragraph (3). 
(5) Information shall not be taken to have been delivered to an ificial compte system by 
means of electronic communications unless it is accepted by the system to which it is delivered. 


Authentication of information in document otherwise required to be signed ois 
11d 00 ied (a) 
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(a) information specified in Schedule 2 to these Regulations is delivered to Revenue and 
Customs by a method of electronic communications; and 
(>) the information is required to be signed by or on behalf of the person delivering it, 
the requirement for a signature shall be treated as satisfied if the information is authenticated by 
or on behalf of the sender in such manner as may be approved by the Commissioners. 


Use of unauthorised method of electronic communications 

12— (1) This regulation applies to information— 

(a) which is required to be delivered to Revenue and Customs under a provision of Part 2 of 

these Regulations; or 

(b) which is permitted to be delivered to Revenue and Customs under a provision of Part 3 of 

these Regulations. 
(2) The use of a method of electronic communications for the purpose of delivering such 
information is conclusively presumed not to have resulted in the delivery of that information, 
unless that method of electronic communications is for the time being approved for the delivery 
of information of that kind under that provision. 


SCHEDULE 1 


INFORMATION WHICH MUST BE SUPPLIED TO REVENUE AND 
CUSTOMS BY AN APPROVED METHOD OF 
ELECTRONIC COMMUNICATIONS 


Regulation 4 
A form of application for the registration of a pension scheme under section 153 (registration of 
pension schemes). 
_A return under section 250(2) (registered pension scheme return) in response to'a notice under 
section 250(1). 
A return under section 254 (accounting for tax by scheme administrators), and any amendment 
of that return. 
A declaration under section 270 (scheme administrator’s obligations). 
An event report under regulation 3 of the Registered Pension Schemes (Provision of Informa- 
tion) Regulations 2006 (provision of information by scheme administrator to Revenue and 
Customs). 
Information furnished under regulation 4 of the Registered Pension Schemes (Provision of 
Information) Regulations 2006 (information about a pension scheme which has been wound up). 
A notice under regulation 6 of the Registered Pension Schemes (Provision of Information) 
Regulations 2006 (termination of scheme administrator’s appointment). 


SCHEDULE 2 


INFORMATION WHICH MAY BE SUPPLIED EITHER TO OR BY REVENUE 
AND CUSTOMS BY AN APPROVED METHOD OF 
ELECTRONIC COMMUNICATIONS 


Regulation 5 
A notification by Revenue and Customs under section 153(6) of a decision on an application to 
register a pension scheme under section 153(4). 
A notification by Revenue and Customs under section 157(2) (withdrawal of registration) of 
withdrawal of the registration of a pension scheme under section 157(1). 
A notification under section 169(2)(a) (recognised transfers) by a scheme manager (within the 
meaning of section 169(3)) that a scheme is a recognised overseas pension scheme. 
An undertaking by the scheme manager under section 169(2)(4) that he will inform Revenue and 
Customs if the scheme ceases to be a recognised overseas pension scheme. 
An undertaking by the scheme manager under section 169(2)(c) that he will comply with any 
prescribed information requirements. 
A notification by Revenue and Customs of a decision under section 169(5), the effect of which is 
to exclude a recognised overseas pension scheme from being a qualifying recognised overseas 
pension scheme. 
A notification by Revenue and Customs of a decision under section 169(7) that a recognised 
overseas pension scheme is to cease to be excluded from being a qualifying recognised overseas 
pension scheme. 
A notice under section 250 requiring the scheme administrator of a registered pension scheme to 
deliver a return under that section. 


A notice under section 252 (notices requiring documents or particulars about registered pensions 
schemes, etc) to a person of a description prescribed by the Registered Pension Schemes and 
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Employer-Financed Retirement Benefits Schemes (Information) (Prescribed Descriptions of 
Persons) Regulations 2005 to produce or provide documents or particulars. 


An assessment made by Revenue and Customs under section 254 or 255 (assessments on scheme 
administrators and others under Part 4). 


A notice issued by Revenue and Customs in respect of a penalty imposed under any of 
sections 257 to 266 (penalties for non-compliance with requirements to provide information or 
furnish returns). 
An application— 
(a) under section 267 for the discharge of the scheme administrator’s liability to the lifetime 
allowance charge; 
(b) under section 268 for the discharge of the scheme administrator’s liability to the scheme 
sanction charge; or 
(c) under that section for the discharge of a person’s liability to the unauthorised payments 
surcharge 


and a notification by Revenue and Customs of their decision upon that application. 


An application by a former scheme administrator under section 271(5) (release of former scheme 
administrator) to be released from the liability as scheme administrator, and a notification by 
Revenue and Customs of their decision on that application. 


A notification under paragraph 10(3) of Schedule 29 (winding up lump sum: employer’s 
undertaking). 


A notification, information or an undertaking provided by a scheme manager under para- 
graph 5(1) of Schedule 33 given for the purpose of securing that a pension scheme is a qualifying 
overseas pension scheme. 


A notification by Revenue and Customs of their decision under paragraph 5(3) of Schedule 33 
(exclusion of overseas pension scheme from being a qualifying overseas pension scheme). 


A notification by Revenue and Customs of their decision under paragraph 5(5) of Schedule 33 
(overseas pension scheme ceasing to be excluded from being a qualifying overseas pension 
scheme). 


A notification by an individual under regulation 3, 4, 5, 6, 7 or 8 of the ELA Resalddiens : 


A requirement by an individual under regulation 12 of the ELA Regulations that Revenue and 
Customs give notice of their decision to refuse to consider the information in a notification by 
the individual; the notice given of that decision; and a notice of appeal ...'! against that decision: 


A requirement by an individual under regulation 14 of the ELA Regulations that Revenue and 
Customs give notice of their refusal to issue a certificate under those Regulations; the notice 
given of that refusal; and a notice of appeal ...! against that refusal. 


A requirement by an individual under rehleHi cn 16 of the ELA Regulations that Revenue and 
Customs issue an aggregate certificate. 


A notice given by an individual under regulation 17 of the ELA Regulations that any 
information given in a notification, or in connection with a notification under those Regulations, 
was incorrect or has become incorrect. 


A notice given by an individual under regulation 18 of the ELA Regulations that information 
given in a certificate issued by Revenue and Customs under those Regulations was incorrect or 
has become incorrect. 


A notice by Revenue and Customs under regulation 22 of the ELA Regulations requiring an 
individual to provide information, particulars or documents; and a notice of. appeal ...' against 
such a notice. 


A notice by Revenue and Customs under regulation 24 of the ELA Regulations of the 
revocation or amendment of a certificate under those Regulations; and a notice of appeal .. 
against such a notice. 


A certificate by Revenue and Customs under the ELA Regulations, and an amendment, under 
those Regulations, of such a certificate, 

Information furnished by a company about an.unauthorised employer, payment under. regula- 
tion 5 of the Registered Pension Schemes (Provision of Information), Regulations 2006. 
Information furnished by personal representatives under regulation 10 of the Registered Pension 
Schemes (Provision of Information) Regulations 2006. = 


A notice of appeal against a decision by. Revenue and Customs unde atinantl 15366), 1572), 
169(5), 267, 268 or 271(6) or paragraph 5(3) of Schedule 33. orks: 


A notice of appeal against a notice requiring the production of documents or the furnishing of 
particulars under section 252; yt ee 2692 19V 


A notice of appeal against an assessment under regulation 4 uf the Régisteted Persie Schemes 
(Accounting and Assessment) Regulations 2005 (assessment in respect af supplementary charges 
under Part 4). i} baw omters tovilob 


Information required from. qualifying overseas pension schieritee and qualifying recognised 
overseas pension schemes under regulations 2 and 3 of the) Pension Schemes (Information 
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Requirements—Qualifying Overseas Pension Schemes, Qualifying Recognised Overseas Pen- 
sions Schemes and Corresponding Relief) Regulations 2006. 
A notice of appeal against the imposition of a penalty under— 
(a) section 98 of TMA 1970 by virtue of section 258 (penalties for failure to provide 
information required by regulations under section 251(1)(a) or (4) of the Finance Act 2004); 
(b) section 257 (scheme administrator failing to make a registered pension scheme return or 
negligently or fraudulently making an incorrect return or delivering incorrect documents); 
(c) section 259 (failure to deliver documents or particulars required by notice); 
(d) section 260 (failure to deliver accounting return); 
(e) section 261 (enhanced lifetime allowance regulations: documents and information); 
(f) section 262 (enhanced lifetime allowance regulations: failures to comply): 
(g) section 263 (lifetime allowance enhanced protection: benefit accrual): 
(h) section 264 (fraudulent or negligent misstatements, etc); 
(i) section 265 (winding up wholly or mainly to facilitate payment of lump sums); or 
(7) section 266(2) (transfer of sums representing accrued rights to a registered pension scheme 
which is an insured scheme otherwise than to scheme administrator of the transferee scheme 
or an insurance company). 


Amendments—! Words “to the tax appeal Commissioners” revoked in each place, by the Transfer of Tribunal Functions 
and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 para 153(1), (3) with effect from 1 April 2009. 


2006/571 
Registered Pension Schemes (Authorised Member Payments) (No 2) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 164(f) 


VLOG aur a aR a a eck er Kae nah Cesare teumltr So VONG Tey U0 
Laid before the House of Commons. . . . . . . .10 March 2006 
Coming into force 10.00 BAS 7990, Foyt QV Tae OS NGA prils2006 


; 


Commentary—Simon's Taxes E7.512. 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Authorised Member 
Payments) (No 2) Regulations 2006 and shall come into force on 6th April 2006. 


Payments which are authorised member payments 


2. A payment which satisfies the conditions in article 39(1), 40(1), 41(1) or 42(1) of the Taxation 
of Pension Schemes (Transitional Provisions) Order 2006 is a payment which a registered 
pension scheme is authorised to make. 


2006/572 
Taxation of Pension Schemes (Transitional Provisions) Order 2006 


Made by the Treasury under FA 2004 s 283(2) of the Finance Act 2004 


MANA hs Avert. of Parntt4 ef iCTA. being gest ou x onngtiQeMarch 2006 
Laid before the House of Commons. . . . . . . «10 March 2006 
Coming into forcewoilol ce hotibort.oq tale (clin nowand Aprih2006 


Commentary—Simon’s Taxes E7.510. 


Citation and commencement 


1— (1) This Order may be cited as the Taxation of Pension Schemes (Transitional Provisions) 
Order 2006 and shall come into force on 6th April 2006. 


(2) In this Order— 
“Revenue and Customs” means Her Majesty’s Revenue and Customs (see section 4 of the 
Commissioners for Revenue and Customs Act 2005); 
“the 2004 Act” means the Finance Act 2004; 
“Part 4” means Part 4 of the Finance Act 2004; 
a reference to a numbered section or Schedule (without more) is a reference to the section or 
Schedule bearing that number in Part 4; and 
expressions which are defined, or are otherwise explained, in section 280 have the same 
meaning in this Order as they have in Part 4. 


Payments made from annuities 
2— (1) In its application to any pension scheme which by virtue of paragraph I(1) of 
Schedule 36 (pension schemes: transitional provisions and savings)— 


(a) is to be treated as becoming a registered pension scheme on 6th April 2006; 
(b) would have been so treated had it not been wound up before that date; or 
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(c) would have been so treated if the scheme administrator had not notified Revenue and 
Customs under paragraph 2 of Schedule 36 (opting out of deemed registration) that the 
pension scheme was not to become a registered pension scheme on that date, 


section 161 (meaning of “payment” etc) is modified as follows. 
(2) In subsection (3) after the words “of a registered pension scheme” add— 


“or, if the purchase took place before 6th April 2006, a pension scheme which at the time of 
purchase fell within one of the categories set out in paragraph 1(1)(a) to (g) of Schedule 36.”. 


(3) After subsection (3) add— 
“(3A) But subsection (4) does not apply to a payment made or benefit provided under or in 
connection with an annuity which fulfils the following conditions. 
Condition 1 
The annuity was purchased from an insurance company. 
Condition 2 
The annuity was purchased by a pension scheme which at the time of purchase fell within one 
of the categories set out in paragraph 1(1)(a) to (g) of Schedule 36. 
Condition 3 


The annuity was purchased in order to secure or provide benefits under the scheme referred 
to in Condition 2. 

Condition 4 

The terms of the annuity, or of any arrangement or agreement made in connection with that 
annuity do not permit a payment, the making of which would have given the Board grounds 
for withdrawing approval of the pension scheme under section 591B of ICTA if it had been 
made before 6th April 2006. 

Condition 5 


The terms of the annuity contract have not been altered on or after 6th April 2006 to allow a 
payment that would be an unauthorised payment if it had been made by a registered pension 
scheme.”. 
(4) In its application to any pension scheme which falls within sub-paragraph (1)()) sec- 
tion 161(4) is modified as follows. 
(S) For the words “held for the purpose of the pension scheme” substitute “held for the purposes 
of a registered pension scheme”. 


Commencement provisions for unsecured pension funds 
3 Part 4 of the 2004 Act shall be modified as set out in articles 4 and 5 in its application to any 
pension which— 
(a) was paid by way of income withdrawal, income drawdown or annuity purchase deferral 
from a retirement benefits scheme, or a personal pension scheme approved under Part 14 of 
ICTA immediately before 6th April 2006; and 
(b) on 6th April 2006 becomes an unsecured pension or a dependant’s unsecured pension by 
virtue of a scheme which is treated as becoming a registered pension scheme on that date (see 
paragraph | of Schedule 36). 


Modification of section 165 
4— (1) Section 165(1) (pension rules) shall be modified as follows. 


(2) In pension rule 5 after “basis amount for the unsecured pension year” add “or 100% of that 
amount during the first reference period as defined in paragraph 10(1A) of Schedule 28.”. 


(3) Section 167(1) (pension death benefit rules) shall be modified as follows. 
(4) In pension death benefit rule 4 after “basis amount for the unsecured pension year” add “or 


100% of that amount during the first reference period as defined in paragraph 24(1A) of 
Schedule 28.”. 


Modification of Schedule 28 


5— (1) Schedule 28 (registered pension schemes: authorised pensions—supplementary) shall be 
modified as follows. bs 


(2) In paragraph 10— it 
(a) in sub-paragraph (1) for “The period of five unsecured pension years” substitute “The 


first reference period as defined in sub-paragraph (1A) below”; 
(b) after sub-paragraph (1) insert a new sub-paragraph as follows— 


“(1A) The “first reference period” is the period commencing on 6th April 2006 and 
terminating on the earliest of — 
(a) the day immediately before the day fixed by the scheme administrator on which, to 
recalculate the basis amount; ta dette 
(b) the day immediately before the day on which the basis amount “was recalculated 
following an annuity purchase; s(t Glicowetsl) 
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(c) 6th April 2008.”; 

(c) in sub-paragraph (2) for “sub-paragraph (5)” substitute “sub-paragraphs (2A) and (5).”; 

(d) after sub-paragraph (2) insert the following sub-paragraph— 

“(2A) For the first reference period as defined in sub-paragraph (1A), the basis amount is— 
(a) the annual amount of the annuity calculated pursuant to section 630 of ICTA; 
(6) the maximum annual pension calculated in accordance with the rules set out in 
Appendix XII Part I of the Occupational Pension Schemes Practice Notes (IR12) 
published by the Board on 22nd January 2001 (“the Notes”): 
(c) the annual amount of pension income which has been paid in accordance with 
paragraph 20.41 of the Notes in respect of a retirement benefits scheme approved for the 
purposes of Chapter | of Part 14 of ICTA, being paid as a small self-administered pension 
pursuant to the terms of Memorandum 119 issued on 6th May 1994 by the Board. 


which could have been purchased by the application of the sums and assets which then 
represented the member’s pension fund on the nominated date.”; 


(e) in sub-paragraph (3)(a) for “the reference date” substitute “the applicable reference date”; 
(f) after sub-paragraph (3) insert— 
“(3A) “The applicable reference date” is the date on which the pension fund was last valued— 


(a) in the case of a personal pension fund, pursuant to section 634A of ICTA (income 
withdrawal by member), 
(b) in the case of a retirement benefits scheme (other than one falling within paragraph (c) 
below), pursuant to the rules set out in the Notes, or 
(c) in the case of a retirement benefits scheme referred to in sub-paragraph (2A)(c), the 
date of the scheme’s last triennial report as required by paragraph 20.41 of the Notes.”. 
(3) In paragraph 24— 
(a) in sub-paragraph (1) for the words “The period of five unsecured pension years” 
substitute “The first reference period as defined in sub-paragraph (1A) below”; 
, (6) after sub-paragraph (1) insert a new sub-paragraph as follows— 
“(1A) The “first reference period” is the period commencing on 6th April 2006 and 
terminating on the earliest of— 
(a) the day immediately before the day fixed by the scheme administrator on which to 
recalculate the basis amount; 
(b) the day immediately before the day on which the basis amount was recalculated 
following an annuity purchase; 
(c) 6th April 2008.”; 
(c) in sub-paragraph (2) for “sub-paragraph (5)” substitute “sub-paragraphs (2A) and (5).”; 
(d), after sub-paragraph (2) insert the following sub-paragraph— 
“(2A) For the first reference period as defined in sub-paragraph (1A), the basis amount is— 
(a) the annual amount of the annuity calculated pursuant to section 630 of ICTA, 
(b) the maximum annual pension calculated in accordance with the rules set out in 
Appendix XII Part I of the Occupational Pension Schemes Practice Notes (IR12) 
published by the Board on 22nd January 2001 (“the Notes”) or, 
(c) the annual amount of pension income that has been paid in accordance with 
paragraph 20.41 of the Notes in respect of a retirement benefits scheme approved for the 
purposes of Chapter 1 of Part 14 of ICTA, being paid as a small self-administered pension 
calculated pursuant to the terms of Memorandum 119 issued by the Board on 6 May 1994 


which could have been purchased by the application of the sums and assets which then 

represented the member’s pension fund on the nominated date.”; 

(e) in sub-paragraph (3)(a) for “the reference date” substitute “the applicable reference date”; 
(f) after sub-paragraph (3) insert— 

“(3A) “The applicable reference date” is the date on which the pension fund was last valued— 
(a) in the case of a personal pension fund, pursuant to section 636A of ICTA (income 
withdrawal after the death of member), 

(b) in the case of a retirement benefits scheme (other than one falling within paragraph (c) 
below), pursuant to the rules set out in the Notes, or 

(c) in the case of a retirement benefits scheme referred to in sub-paragraph (2A)(c), the 
date of the scheme’s last triennial report as required by paragraph 20.41 of the Notes.”. 


[Reduction in rate of pension 


5A— (1) Part 4 of the 2004 Act shall be modified as set out in paragraph (2) in a case where the 
following conditions are satisfied— 
(a) the pension came into payment before 3rd July 2007; 
(b) the pension is paid to a person who was a member of the pension scheme on Sth April 
2006; 
(c) on 5th April 2006 the rules of the pension scheme included provision that there shall or 
. may be a reduction in the rate of the pension (“the rate reduction provisions”); 
(d) the pension is paid at a rate required or permitted by the rate reduction provisions; 
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(e) the rate reduction provisions would not have prejudiced the approval of the pension 
scheme by the Inland Revenue or by Her Majesty’s Revenue and Customs; 
(f) the rate reduction provisions did not change in any material particular between Sth April 
2006 and the date at which the pension became payable at the reduced rate, 
(2) In paragraph 2(4) of Schedule 28 to the 2004 Act insert after paragraph (d)— 
“(da) a reduction in respect of which an order made under section 283(2) and (3C) makes 
transitional provision, 
(3) For the purposes of this article, whether something would have prejudiced the approval of 
the pension scheme by the Inland Revenue or by Her Majesty’s Revenue and Customs is to be 
determined— 
(a) in the case of an occupational pension scheme approved for the purposes of Chapter | of 
Part 14 of ICTA, in accordance with the publication IR 12(2001) (known as the Occupational 
Pension Schemes Practice Notes) published by the former Inland Revenue Pension Schemes 
Office on 23rd March 2001, and 
(b) in the case of a personal pension scheme approved under Chapter 4 of Part 14 of ICTA, 
in accordance with the publication IR 76(2000) published by the former Inland Revenue 
Pension Schemes Office on 20th November 2000, 
as each of those publications stood at Sth April 2006,]! 


Amendments—! This pamerarh inserted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) 
Order, SI 2008/2990 arts 2, 3 with effect in respect of payments of pension made. on or after 6 April 2006. This 
amendment comes into force on | January 2009. 


Transitional protection for continued life cover (75+) . 


6 The modifications in articles 7 and 8 apply in the case of a member of a registered pension 
scheme who satisfies the following conditions. 


Condition A 


The registered pension scheme was, immediately before 6th April 2006, a retirement benefits 
scheme approved for the purposes of Chapter 1 of Part 14 of ICTA (retirement benefits 
schemes). 


Condition B 
The member had a right under the pension scheme to a life cover lump sum on Sth April 2006. 
Condition C 


The rules of the pension scheme on 10th December 2003 included provision conferring such a 
right on some or all of the persons who were then members of the pension scheme; and such a 
right was either then conferred on the member or would have been had the member ‘been a 
member of the scheme on that date. 


Condition D 


The rules of the scheme in relation to life cover lump sums have not been changed since 10th 
December 2003. 


Condition E 
The member was— 


(a) in receipt of benefits from the scheme on or before 5th April 2006, or 
(b) entitled to one or more life cover lump sums, amounting in the aggregate, to ss 500 or less. 


Commentary—Simon’s Taxes E7.512. 


Modification of section 636A ITEPA 2003 
7— (1) ITEPA 2003 is modified as follows. 
(2) In section 636A(1) (exemption for certain lump sums under registered pension Dees) — 


(a) at the end of paragraph (e) omit ° ' 
(b) at the end of paragraph (f) add woo and ernie 
(c) ciieres 


diy 


“(g) a ee cover lump sum.’ 


(3) In section 636A(7) after * omiseputed pension fund lump sum death benefit” inet “life cover 
lump sum” 


Calebcsaiaaes Taxes E7.512. 
tofh 


"Modification of section 168 and Schedule 29 ; 5 an iibsto: 3 


8— (1) The 2004 Act is modified as follows. fh adieide 4, 
(2) In section 168(1) (lump sum death benefit rule) after paragraph (i) iHvert_20'0oq ONY 
“(j), a life cover lump sum.’ O¢ litqgA ds2 ‘no 


(3) In Part 2 of Schedule 29 Giedidionc’ pension soley hiippldnesisiiieg provisions about lump 
sums) after paragraph 21 insert— 1 rrotarracy seka(hy) 
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“Life cover lump sum 
21 For the purposes of this Part a lump sum death benefit is a life cover lump sum if— 


(a) the member had reached the age of 75 before he died; 
(b) payment of the sum would not have prejudiced approval of the scheme for the 
purposes of Chapter | of Part 14 of ICTA if it had been made on Sth April 2006.”. 


Commentary—Simon's Taxes 17.512. 


Valuation of “primary protection” — compensation for poorly performing investments 
9 Part 4 of 2004 Act shall be modified as set out in articles 10 and 11 in its application to any 
individual who has given notice of intention to rely on paragraph 7 Schedule. 36 where the 
following conditions are met— 


Condition A 
The pension scheme in respect of which the individual has given notice is either— 
(a) a money purchase arrangement that is not a cash balance arrangement; or 


(b) a hybrid arrangement where the benefits that may be provided include money purchase 
benefits that are not cash balance benefits. 


Condition B 


An amount is paid into the pension scheme, or is determined as being so payable, between 6th 
April 2006 and 5th April 2009, in respect of compensation for the poor performance of an 
investment owned by that scheme. 


Condition C 


The investment in respect of which the compensation is payable was owned by the pension 
scheme at any time before 6th April 2006 and was offered for sale to the public on the open 
market. 


Condition D 


The amount of compensation paid, or determined as being so payable, is an amount which 
might reasonably have been expected to be paid between two parties in the same position as the 
payer and the scheme administrator acting at arm’s length. 


Commentary—Simon’s Taxes E7.512. 


Modification of section 212 
L0— (1) Section 212 (valuation of uncrystallised rights for the purposes of section 210) is 
modified, for the purposes of calculating the value of RR in paragraph 7(3) of Schedule 36, as 
follows. 


2) In subsection (5) (valuation of money purchase arrangements other than cash balance 
arrangements) after paragraphs (a) and (b) add— 
“together with the value, if any, of any relevant compensation on Sth April 2006.”. 
(3) After subsection (5) add— 
“(5A) For the purposes of subsections (5) and (7) relevant compensation is the market value, 
calculated in accordance with section 278, of any compensation paid or payable in respect of 
the poor performance of an investment owned by the pension scheme on the earlier of the 
date of payment of the compensation or 5th April 2009.”. 
‘4) In subsection (7) (valuation of hybrid arrangements) after paragraphs (a) and (b) add— 
“together with any hybrid compensation as defined in subsection (7A) below.”. 
5) After subsection (7) add— 
“(7A) For the purposes of subsection (7) hybrid compensation is— 
(a) any relevant compensation payable in respect of a money purchase arrangement which 
forms part of the hybrid arrangement calculated in accordance with subsection (5A); less 
(b) the value of the hybrid arrangement calculated in accordance with subsection (7) less 
the value of any sums or assets representing other money purchase benefits calculated in 
accordance with subsection (5). 
If this calculation results in a negative amount, the amount of relevant compensation to be 
added to the value of the member’s uncrystallised rights under this subsection is nil.”. 


Commentary—Simon's Taxes E7.512. 


Modification of paragraph 8 of Schedule 36 
sporthe Part 2 of Schedule 36 (pre-commencement rights: lifetime allowance charge) is modified 
is follows. 
2) In paragraph 8(5) after the words “ (valuation of uncrystallised rights for the purposes of 
section 210)” add— 
“(as modified by article 10 of The Taxation of Pension Schemes (Transitional Provisions) 
Order 2006)”. 


Commentary—Simon’s Taxes £7,512. 
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“Primary protection” and non residents 


12— (1) Part 4 of the 2004 Act shall have effect subject to the modifications set out in articles 1. 
and 14 below in its application to any individual to whom either paragraph (2) or (3) applies 


(2) This paragraph applies if the following conditions are met— 
Condition A 


The individual has given the Inland Revenue a notice under section 221(6) of his intention t 
rely on that section where the active membership period in relation to the arrangement in respec 
of which the notice was given commenced on 6th April 2006 


Condition B 


The individual would have been a relevant overseas individual in the tax year 2005—06 pursuan 
to section 221(3) had that subsection been in force during that year. 


Condition C 


The individual gives or has already given notice to the Inland Revenue pursuant to para 
graph 7(1)(b) of Schedule 36 that he intends to rely on that paragraph. 


(3) This paragraph applies if the following conditions are met— 
Condition A 


The individual has given the Inland Revenue a notice under paragraph TOP Rs of Schedule 36 o 
his intention to rely on that paragraph. 


Condition B 


The individual gives or has already given notice to the Inland Revenue pursuant to sec 
tion 221(6) that he intends to rely on that section where the active membership period in relatio! 
to the arrangement in respect of which the notice was given commenced on 6th April 2006. 


Condition C 


The individual would have been a relevant overseas individual in the tax year 2005—06 pursuan 
to section 221(3) had that subsection been in force during that year. 


Commentary—Simon’s Taxes E7.504. 


Modification of section 222 
13— (1) In subsection 222(4) (non residence: money purchase arrangements) after “OV is” fo 
the words “the opening value of the individual’s rights under the arrangement” substitut 
“calculated in accordance with subsection (4A).”. 
(2) After subsection (4) add subsection (4A)— 
“(4A) For the purposes of subsection (4)— 
SLA 


OV = OVA Kk 
CSLA 
Here—= 


OVA is the value of the individual’s rights under the arrangement on 5th April 200: 
calculated in accordance with subsection (5)(d). 
SLA is the standard lifetime allowance at the time when the part of the active membershi: 
period referred to in subsection (4) ended and 
CSLA is £1,500,000 (the lifetime allowance for the tax year 2006-07).”. 

(3) For subsection (5)(6) substitute— 
“(b) the value of the individual’s rights under the arrangement on Sth April 2006 is th 
amount which would, on the valuation assumptions, be available for the provision o 
benefits to or in respect of the individual under the arrangement if the individual becam 
entitled to the benefits on Sth April 2006.”. 


Commentary—Simon's Taxes E7.504. 


Modification of section 223 
14— (1) Section 223 (non-residence: other arrangements) is modified as follows. 


(2) In subsection (4) 1 in the definitions of PB and LSB for “at the beginning of that part of tha 
period” substitute “on Sth April 2006 indexed in accordance with subsection GA). 


(3) After subsection (4) insert— = 
“(4A) PB and LSB shall be increased by multiplying the appropriate figure eh 


SLA 
CSLA 
Here— 
SLA is the standard lifetime allowance at the time when the part of the alive’ isn wese 
period referred to in subsection (4) ended and | beitibom 
CSLA is £1,500,000 (the lifetime allowance for the tax year 2006-07). » ie OOPS abit) 


Commentary—Simon's Taxes E7.504. 1 NOU? SEENO 
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Employers or employees with pre-commencement entitlement to corresponding relief 

15— (1) This article applies where Revenue and Customs allow contributions made between Ist 
April 2005 and Sth April 2006 by an employer under a pension scheme for the benefit of an 
employee (a “qualifying employee”) to be deducted in accordance with section 76(6A) and (6C) 
of the Finance Act 1989— 

(a) for the purposes of Case I or Case I of Schedule D; 

(b) in respect of management expenses under section 75 of ICTA; or 

(c) in respect of the expenses of an insurance company under section 76 of ICTA; 

(d) in respect of profits of a trade, profession or vocation chargeable under section 5 of the 

Income Tax (Trading and Other Income) Act 2005. 
(2) Where, at any time on or after 6th April 2006, the employer makes contributions under the 
pension scheme referred to in paragraph (1) for the benefit of the qualifying employee, Revenue 
and Customs may allow the contributions to be treated as if they were relevant migrant member 
contributions under paragraph 2 of Schedule 33 if— 

(a) they are satisfied that the conditions in paragraph (3) are met, and 

(b) the scheme manager complies with any prescribed benefit crystallisation information 

requirements imposed on the scheme manager. 
(3) The conditions are that— 

(a) the contribution consists of the expenses of paying any sum, or of providing benefits, 

pursuant to a pension scheme which is established outside the United Kingdom; and 

(b) Revenue and Customs are satisfied that that scheme corresponds to such a scheme as is 

registered under Part 4 of the 2004 Act. 
(4) For the purposes of this article and article 17, “Prescribed benefit crystallisation information 
requirements” means requirements imposed by regulation 2 of the Pension Schemes (Informa- 
tion Requirements—Qualifying Overseas Pension Schemes, Qualifying Recognised Overseas 
Pension Schemes and. Corresponding Relief) Regulations 2006 (“the Overseas Information 
Requirements Regulations”). 
For the purposes of this article, the provisions of regulation 2 of the Overseas Information 
Requirements Regulations shall apply to qualifying employees. 
(5) The references in paragraphs (2), (3) and (4) to a pension scheme include a pension scheme to 
which there has been a block transfer on or after 6th April 2006 from a pension scheme to which 
paragraph (2) applies. 
(6) In this article “block transfer” has the same meaning as in paragraph 22(6) of Schedule 36 
but treating the references there to “the member” as references to the qualifying employee. 


Commentary—Simon’'s Taxes E7.507. 


Modification of section 245 
16— (1) Ina case falling within article 15, section 245 (restriction of deduction for contributions 
by employer) is modified as follows. 
(2) In subsection (5)— 
(a) after the words “ (deductions to which Schedule does not apply)” insert “(a)”; and 
(b) after the words “relevant migrant member of the pension scheme in relation to the 
contributions,” insert— 
“and 
(b) after paragraph (g) insert— 
“(h) in respect of contributions which have been given relief under section 196 as applied 
by paragraph 2 of Schedule 33 and modified by article 15 of The Taxation of Pension 


” 


Schemes (Transitional Provisions) Order 2006.”.”. 
Commentary—Simon’s Taxes E7.507. 


Application of 308A ITEPA 2003 
17— (1) This article applies where— 
(a) Revenue and Customs allow an employee (an “exempt employee”) to be exempted from 
income tax under section 390 ITEPA 2003 in relation to contributions made between 6th April 
2005 and 5th April 2006 by his employer under a pension scheme; and 
(b) the conditions in paragraph (2) are met. 
(2) The conditions are 
Condition A 
The scheme manager of the pension scheme referred to in paragraph (1)(@) complies with any 
prescribed benefit crystallisation information requirements imposed on the scheme manager. 
Condition B 
Revenue and Customs are satisfied that the pension scheme corresponds to such a scheme as is 
registered under Part 4 of this Act. 
(3) For the purposes of this article, the provisions of regulation 2 of the Overseas Information 
Requirements Regulations shall apply to exempt employees. 


SIS 
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(4) Section 308A of ITEPA 2003 (exemption of contributions to overseas pension scheme) shal 
apply in relation to any contributions made on or after 6th April 2006 for the benefit of thi 
employee by an employer under the pension scheme as if— 

(a) the pension scheme were a qualifying overseas pension scheme, and 

(b) the contributions were relevant migrant member contributions. 
(5) The references in paragraphs (1) and (2) to a pension scheme include a pension scheme t« 
which there has been a block transfer on or after 6th April 2006 from a pension scheme to whicl 
paragraphs (1) and (2) apply. 
(6) In this article “block transfer” has the same meaning as in paragraph 22(6) of Schedule 3 
but treating the references there to “the member” as references to the exempt employee. 


Commentary—Simon's Taxes E7.507. 


“Enhanced protection” and pension commencement lump sums 
18 If (and for so long) as paragraph 27 or 29 of Schedule 36 applies in relation to an individual 
paragraph 1(1) of Schedule 29 (supplementary provision about authorised lump sums: meanin; 
of “pension commencement lump sum”) shall have effect, in relation to that individual, with th 
omission of paragraph (4) (requirement that lump sum payable only when lifetime allowanc 
available). 


Pre-commencement pension and calculation of the “permitted maximum” pension commencemen 
lump sum 

19— (1) In the case of an individual who falls within paragraph 20(1) of Schedule 3: 

(pre-commencement pensions) paragraph (2) applies. 

(2) In paragraph 2(6) of Schedule 29 after the words “AAC is the aggregate of the amount 

crystallised by each benefit crystallisation event which has occurred in relation to the member 

insert “ (including any pre-commencement pension rights valued under paragraph 20 o 

Schedule 36) and the amount of any lump sum deemed to have been crystallised unde 

paragraph 1(1A) of Schedule 29)”. 


Pre-commencement lump sum death benefits 
20— (1) In the case of an individual who dies on or after 6th April 2006 and meets th 
conditions in paragraph (2) paragraph (3) applies. 
(2) The conditions are— 
Condition A 


The individual had an actual right to one or more pre-commencement pensions immediatel 
before his death. 


Condition B 

No benefit crystallisation event has occurred in relation to the individual before his death. 
Condition C 
After the individual’s death a single benefit crystallisation event occurs in relation to tha 
individual by reason of the payment of a lump sum death benefit in respect of that individual 
(3) Paragraph 20(2)(b) of Schedule 36 is to be treated as providing that the amount crystallise< 
was the value of the individual’s pre-commencement pension rights immediately before th 
individual’s death. 


Transfers and entitlement to lump sums exceeding 25% of uncrystallised rights 
21— (1) Articles 22 and 23 apply if— 
(a) a person was a member of a pension scheme— 
(1) which was in existence on Sth April 2006; and 
(11) which is treated as becoming a registered pension scheme within Part 4 of the Financ 
Act 2004 on 6th April 2006 (see paragraph | of Schedule 36 to that Act); and 
(b) on or after 6th April 2006 sums and assets held for the purposes of, or representin; 
fet: rights, under the registered pension scheme are transferred, otherwise than bya bloc! 
transfer— 
(i) to another registered pension scheme; or if t 
(ii) to a registered pension scheme from a registered pension scheme which has received 
block transfer of the sums and assets referred to in sub-paragraph 1(b) of this article. 
(2) In this article “block transfer” has the meaning given in paragraph ik of Schedule’ 3 


(entitlement to lump sums exceeding 25% of uncrystallised rights). 9 9 
Commentary—Simon's Taxes 7.512. Hlinvewio i flerns 
A moti 
Modification of paragraph 31 of Schedule 36...) 


22— (1) In a case to which this article applies, paraetaph 31 of Schedule BGrisumodifieds a 
follows. seagiuig odd 101 (€ 
(2) In sub-paragraph (1) for “sub- -patagraph (2) patistrinid fu beparagraphil (2) and (2AYs0 5 
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3) After sub-paragraph (2) insert— 
“(2A) Those provisions apply with the further modifications prescribed by Article 23 of the 
Taxation of Pension Schemes (Transitional Provisions) Order 2006 in the case of a person 
satisfying sub-paragraph (1) above— 
(a) who was a member of a pension scheme which— 


(i) was in existence on 5th April 2006; and 
(i) is treated as becoming a registered pension scheme within Part 4 of the Finance 
Act 2004 on 6th April 2006 (see paragraph | of Schedule 36 to that Act); and 


(b) in respect of whom sums and assets held for the purposes of, or representing accrued 
rights under, the registered pension scheme are transferred, otherwise than by a block 
transfer— 


(i) to another registered pension scheme, or 

(1i) to another registered pension scheme from a registered pension which has received a 
block transfer of the sums and assets referred to in paragraph (5) of this sub- 
paragraph.”. 


Sommentary—Simon's Taxes E7.512. 


Modification of paragraph 34 of Schedule 36 


‘3— (1) In a case to which this article applies, paragraph 34 of Schedule 36 is modified as 
ollows. 


2) In sub-paragraph (2) for the words from “pension scheme and for” to the end of the 
aragraph (7) (as substituted) substitute— 


“pension scheme and for sub-paragraphs (5) to (8) there were substituted— 


“(5) If paragraph 2(2) does not apply, relevant benefit accrual has occurred in relation to the 
individual after 5th April 2006! and there has been a transfer of part or all of the sums and 
assets held for the purposes of, or representing accrued rights under, the registered pension 
scheme in relation to the individual, the permitted maximum is the greater of— 


(VULSR x (CLSA / FLSA))'+ ALSA = (TV / 4) 


and nil. 

(6) If paragraph 2(2) does not apply and relevant benefit accrual has not occurred under the 
pension scheme in relation to the individual after 5th April 2006 and there has been a transfer 
of part or all of the sums and assets held for the purposes of, or representing accrued rights 
under, the registered pension scheme in relation to the individual, the permitted maximum is 
the greater of — 


(VULSR x (CLSA / FLSA)) — (TV / 4) 


and nil.! 
(7) In this paragraph— 
VULSR is the value of the individual’s uncrystallised lump sum rights under the pension 
scheme on Sth April 2006, calculated in accordance with paragraph 32 of Schedule 36, 
CSLA is the current standard lifetime allowance, 
FSLA is £1,500,000 (the standard lifetime allowance for the tax year 2006-07), 
ALSA is the greater of the additional lump sum amount and nil; and 
TV is the value of all sums and assets held for the purposes of, or representing accrued 
rights under the registered pension scheme transferred from the scheme on or after 6th 
April 2006.”.”. 
‘ommentary—Simon's Taxes K7.512. 
.mendments—' In substituted Sch 36 para 34(5), words from “relevant benefit accrual” to “2006”, and whole of para 34(6), 


repealed, by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order, SI 2008/2990 arts 2, 4 with 
effect in respect of lump sums paid on or after 6 April 2006. This amendment comes into force on | January 2009. 


23A Modification of trivial commutation lump sum rules 
art 4 of the 2004 Act shall be modified as set out in articles 23B to 23D.]! 


mendments—! Arts 23A—23D inserted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order, 
SI 2009/1172 arts 2, 3 with effect from | June 2009. 


23B— (1) For subsection (2)(a) of section 166 (ump sum rule) substitute— 
“(a) in the case of a pension commencement lump sum, either— 

(i) immediately before the person becomes entitled to the pension in connection with 
which it is paid (or, if the person dies before becoming entitled to the pension in 
connection with which it was anticipated it would be paid, immediately before death), or 
(ii) if the person becomes entitled to a trivial commutation lump sum within para- 
graph 7A of Schedule 29, immediately before becoming so entitled,” ,]' 


mendments—! Arts 23A-23D inserted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order, 
SI 2009/1172 arts 2, 3 with effect from 1 June 2009. ' 


3C— (1) Schedule 29 (registered pension schemes: authorised lump sums — supplementary) is 
nodified as follows. 
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(2) For paragraph (aa) of paragraph 1(1) (pension commencement lump sum) substitute— 
“(aa) the member becomes entitled to it either— 

(i) in connection with becoming entitled to a relevant pension (or dies after becomin 
entitled to it, but before becoming entitled to the relevant pension in connection wit 
which it was anticipated that the member would become entitled to it), or 
(ii) in connection with a trivial commutation lump sum within paragraph 7A,”. 


(3) In paragraph 7(1) (trivial commutation lump sum), after the words “trivial commutatio 
lump sum if” insert “it is a lump sum within paragraph 7A or”. 
(4) After paragraph 7 insert— 
“7A— (1) A lump sum is within this paragraph if— 
(a) it does not exceed £2,000; 
(b) the member has reached the age of 60, but has not reached the age of 75; 
(c) it is paid when all or part of the member’s lifetime allowance is available; 
(d) except for any pension to which the member had an actual entitlement on or before 5t 
April 2006, it extinguishes the member’s entitlement to benefits under the pension schem«¢ 
(e) the PCLS conditions are satisfied. 


(2) The PCLS conditions are that— 


(a) the lump sum is paid in connection with a pension commencement lump sur 
COPCES?): 

(b) that PCLS would not have been a PCLS had the modifications in paragraph 34 c 
Schedule 36 not applied; 

(c) the lump sum is paid no later than one month after the PCLS; 

(d) since the payment of the PCLS— 


(i) no contribution in respect of the member has been made into the scheme, 

(ii) no recognised transfer in respect of the member has been made into or out of th 
scheme, and 
(iii) no annuity or scheme pension has been purchased by the application of the sums o 
assets held by the scheme for the benefit of the member.”. 


(5) After paragraph 9 insert— 


“9A If a lump sum is a trivial commutation lump sum by virtue of its being withi 
paragraph 7A, the member shall be treated as not having any uncrystallised rights under a 
arrangement under the pension scheme immediately before it was paid.”.]! 


Amendments—! Arts 23A—23D inserted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Orde 
SI 2009/1172 arts 2, 3 with effect from 1 June 2009. 


[23D— (1) Schedule 36 (pension schemes ete: transitional provisions and savings) is modified a 
follows. 


(2) For paragraph 31(3) (entitlement to lump sums exceeding 25% of uncrystallised rights 
substitute— 
“(3) The pension condition is that either— 
(a) the individual becomes entitled to all the pensions payable to the individual unde 
arrangements under the pension scheme (to which the individual did not have an actué 
entitlement on or before 5th April 2006) on the same date; or 


(b) the individual is paid a trivial commutation lump sum within paragraph 7A c 
Schedule 29.” 
(3) In the sub- pariah (7A) of paragraph 2 of Schedule 29 that. is substituted by pare 
eho 34(2) (modification of Schedule 29)— 
see the definition of “LS”, for “lump sum” substitute “pension commencement lump sum’ 
an : 
(b) for the definition of “AC” substitute— 
“AC is either— 
(a) the amount crystallised on the individual becoming entitleds to gis pension i 
connection with which the lump sum is paid (see section 216) (but this is subject t 
sub-paragraphs (7AA) and (7B)), or 
(6) the amount of the trivial commutation lump sum within SS 7A of Sched 
ule 29 in connection with which the lump sum is paid, and”.]! Pi 


Amendments—! Arts 23A—23D inserted by the Taxation of Pension Schemes Soap gions Bi gee (amendmen Orde 
SI 2009/1172 arts 2, 3 with effect from 1 June 2009. 


Of itiw aaQtoon 
Dependant’s scheme pension wat J coewg of} tt 


24— (1) Paragraph (2) applies where the member in respect of whom lee seh dls schem 
pension is payable was actually entitled to one or more relevant existing pensions (as defined i i 
paragraph 10(2) of Schedule 36) on Sth April 2006. 


(2) Paragraph 16A of Schedule 28 shall be modified as follows... 
(3) After sub-paragraph (2) add— oft ebApenibos 
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“(3) This paragraph shall not apply to a scheme pension where the member was actually 
entitled to that pension on Sth April 2006.”. 


[Stand-alone lump sums. introductory and definition 
25— (1) This article and articles 25A to 25D deal with stand-alone lump sums. 
(2) In those articles— 


this article is introductory and sets out the definition of a stand-alone lump sum; 
article 25A deals with the conditions that must be met before a lump sum may be classified as 
a stand-alone lump sum; 
article 25B deals with the circumstances in which a stand-alone lump sum may be paid; 
article 2SC deals with the tax consequences; and 
article 25D contains further provisions. 
(3) In this article and in articles 25A to 25D a “stand-alone lump sum” means a lump sum 
which— 
(a) meets all the conditions A to D set out in article 25A, and 
(b) is paid in one of the circumstances A to C set out in article 25B.]! 


Amendments—! Article 25 substituted, together with arts 25A-25D, for art 25 as originally enacted, by the Taxation of 
Pension Schemes (Transitional Provisions) (Amendment No 2) Order, SI 2006/2004, arts 2, 3, with effect from 25 July 
2006. 


[Conditions to be met by stand-alone lump sums 
25A— (1) This article sets out the conditions referred to in article 25(3)(a). 


(2) Condition A is that, on or after 6th April 2006, the lump sum is paid to an individual under 
4 registered pension scheme of which the individual is a member. 


(3) Condition B is that the lump sum is paid in circumstances where all of the member’s 
uncrystallised rights under the scheme come into payment on a single benefit crystallisation 
>vent. 


4) Condition C is that the lump sum is paid when the member has reached normal minimum 
pension age (or the ill-health condition is satisfied). 


(5) Condition D is that the lump sum is paid before the member reaches the age of 75.]! 


Amendments—! Article 25 substituted, together with arts 25A—25D, for art 25 as originally enacted, by the Taxation of 
Pension Schemes (Transitional Provisions) (Amendment No 2) Order, SI 2006/2004, arts 2, 3, with effect from 25 July 
2006. 


[Circumstances in which stand-alone lump sums are paid 
25B— (1) This article sets out the circumstances referred to in article 25(3)(b). 


2) Circumstance A is where paragraph 28 of Schedule 36 (modification of paragraph 2 of 
Schedule 29 in the case of a member of a pension scheme to whom enhanced protection does 
not apply) applies in relation to the member. 
3) Circumstance B is where— 
(a) paragraph 29 of Schedule 36 (modification of applicable amount in the case of a member 
of a pension scheme to whom enhanced protection applies) applies in relation to the member, 
and 
(b) on 5th April 2006, and on the assumptions set out in paragraph (5), all of the member’s 
rights under all of the member’s pension schemes within paragraphs (a) to (g) of para- 
graph 1(1) of Schedule 36 could have been paid out to the member in the form of a lump sum. 
4) Circumstance C is where— 
(a) on 5th April 2006 the member was a member of a pension scheme within paragraphs (a) 
to (e) of paragraph 1(1) of Schedule 36 and relating to an employment (the “original pension 
scheme”), 
(b) on 5th April 2006, and on the assumptions set out in paragraph (5), all of the member’s 
rights under the original pension scheme, and all of the member’s rights under any other 
pension scheme within paragraphs (a) to (e) of paragraph 1(1) of Schedule 36 and relating to 
the same employment could have been paid out to the member in the form of a lump sum, 
(c) on and after 6th April 2006, relevant benefit accrual (as defined in paragraph 13 of 
Schedule 36) has not occurred under the original pension scheme in relation to the member, 
(d) on or after 6th April 2006 the member is paid a lump sum representing all of the member’s 
rights (to which the member did not have an actual entitlement on or before Sth April 2006) 
under the original pension scheme, 
(e) the circumstances set out in paragraphs (2) and (3) (circumstances A and B) do not apply. 


5) The assumptions are that— 
(a) the member had retired on Sth April 2006; 
(b) the valuation assumptions apply (modified, if appropriate, in accordance with para- 
graph 25(7) of Schedule 36); and 
(c) the payment of the lump sum on 5th April 2006 (on the assumptions set out in 
paragraph 26(4) of Schedule 36) would not have given the Commissioners of Her Majesty’s 
Revenue and Customs grounds for withdrawing the approval of the pension scheme.]! 
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Amendments—! Article 25 substituted, together with arts 25A—25D, for art 25 as originally enacted, by the Taxation o 
Pension Schemes (Transitional Provisions) (Amendment No 2) Order, SI, 2006/2004, arts 2, 3, with effect from 25 Jul 
2006. 


[Payment of stand-alone lump sums: tax consequences 


25C— (1) In subsection (1) of section 166 (lump sum rule), the list of lump sums set out in th 
paragraphs of that subsection shall be treated as including a stand-alone lump sum. 


(2) In paragraph 15 of Schedule 32 (benefit crystallisation event 6: meaning of “relevant lum] 
sum”) the list of lump sums set out in the sub-paragraphs of that paragraph shall be treated a: 
including a stand-alone lump sum. 


(3) In subsection (1) of section 636A of ITEPA 2003 (exemption for certain lump sums unde: 
registered pension schemes), the list of lump sums set out in the paragraphs of that subsectio1 
shall be treated as including a stand-alone lump sum.]' 

Amendments—' Article 25 substituted, together with arts 25A—25D, for art 25 as originally enacted, by the Taxation o 


Pension Schemes (Transitional Provisions) (Amendment No 2) Order, SI 2006/2004, arts 2, 3, with effect from 25 Jul 
2006. 


[25D Stand-alone lump sums: further provisions 

25D— (1) Paragraphs (2) and (3) apply if— 
(a) a stand-alone lump sum is paid to a member of a pension scheme in circumstances wher 
article 25B(2) (circumstance A) applies, or 
(b) a stand-alone lump sum is paid to a member of a pension scheme, and a pensiot 
commencement lump sum is subsequently paid to the member (whether from the sam 
pension scheme or from any other pension scheme) in circumstances where paragraph 28 o 
Schedule 36 applies to the payment of the pension commencement lump sum. 


(2) The stand-alone lump sum paid must not exceed the stand-alone lump sum maximum. 


The “stand-alone lump sum maximum” means the amount given by the formula “VULSR - 
APCLS” in sub-paragraph (3) of paragraph 28 of Schedule 36, in the modified sub-para 
graph (6) of paragraph 2 of Schedule 29 (as that formula is modified in accordance witl 
paragraph (3)). 


(3) In sub-paragraph (3) of paragraph 28 of Schedule 36, in the modified sub-paragraph (6) o 
paragraph 2 of Schedule 29, the term “APCLS” shall be treated as referring to the aggregate o 
the amounts of each pension commencement lump sum and each stand-alone lump sum tc 
which the individual has previously become entitled, as adjusted under sub-paragraph (7) (or, i 
the individual has not previously become entitled to a pension commencement lump sum or ¢ 
stand-alone lump sum, is nil). 
(4) Paragraph (5) applies if— 
(a) an individual was a member of a pension scheme (“the original pension scheme”), 
(b) the original pension scheme was entitled to pay a stand-alone lump sum to the membe 
which, if it had been paid, would have been a stand-alone lump sum paid in circumstance 
where article 25B(4) (circumstance C) applied, 
(c) the rights of the member under the original pension scheme are transferred to a nev 
pension scheme (the “transferee pension scheme”) as the result of a block transfer (within th: 
meaning given by paragraph 22(6) of Schedule 36), and 
(d) the member had no rights under the transferee pension scheme before the block transfer 


(5) The transferee pension scheme is treated as the same pension scheme as the original pensio1 
scheme (so that, accordingly, the transferee pension scheme may pay a stand-alone lump sum t« 
the member in circumstances where article 25B(4) (circumstance C) applies). 


(6) Paragraphs (7) to (9) apply if— 
(a) an individual is a member of a pension scheme (a “stand-alone lump sum pensiot 
scheme”) which is entitled to pay a stand-alone lump sum to the member i in circumstance 
where article 25B(3) or (4) (circumstance B or C) applies; 
(b) on or after 6th April 2006 sums and assets are transferred in relation to the member b 


another pension scheme under which the member has rights (a * ‘transferor OL, to th 
stand-alone Lee sum pension scheme; and 


orto i} 
(7) The ce sum payment made by the stand-alone lump sum pension nde to the ae i 
not a stand-alone lump sum unless the lump sum is also made in the circumstances , set out 1 
paragraph (8). we 
719% bss redimner 
(8) The circumstances are that— 1 (hb228, SHO aS 
(a) neither a stand-alone lump sum nor a pension commencement lump ‘sum has. previousl. 
been paid under the pension scheme to the member, and. ul ofl Yo tosmrysq sri (>) 
(b) the sums and assets transferred (or, if there is more than one: foen’ fog b oak tetas anc 
assets transferred), as specified in paragraph (6)(b), are stand-alone lump sum transfer sums. 
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(9) In paragraph (8)(b) “stand-alone lump sum transfer sums” means sums and assets trans- 
ferred by the transferor scheme to the stand-alone lump sum pension scheme in the circum- 
stances specified in paragraph (6)(b) which would have been a stand-alone lump sum on the 
assumptions that— 

(a) the sums and assets had been transferred not to the stand-alone lump sum pension scheme 

but to the member, and 

(b) the condition in article 25A(4) (condition C) is met.]! 


Amendments—' Article 25 substituted, together with arts 25A—25D, for art 25 as originally enacted, by the Taxation of 
Pension Schemes (Transitional Provisions) (Amendment No 2) Order, SI 2006/2004, arts 2, 3, with effect from 25 July 
2006. 


Application of paragraph 31 of Schedule 36 
26....3 


Amendments—' Article 26 revoked by the Taxation of Pension Schemes (Transitional Provisions) (Amendment No 2) 
Order, SI 2006/2004, arts 2, 4, with effect from 25 July 2006. 


Contracts approved under section 621(1)(b) of ICTA 
27— (1) This article applies in the case of an individual who, immediately before 6th April 2006, 
had rights under a contract which had been approved under section 621(1)(b) of ICTA. 
(2) Schedule 36 shall be modified as follows. 
(3) In paragraph 1(1) (deemed registration of existing schemes) after paragraph (e) insert— 
“(ea) a contract approved under section 621(1)(b) of ICTA,”. 
(4) In paragraph 4 aftet sub-paragraph (4) add 
“(4A) If the pension scheme 1s within paragraph 1(1)(ea) immediately before that date, the 
trustee or trustees of the pension scheme, or the insurance company which is party to the 
contract in which the pension scheme is comprised, is or are to be treated as becoming the 
scheme administrator.”. 
(5) In paragraph 40(3) (members’ contributions to pre-commencement retirement annuity 
contracts) after paragraph (a) insert— 
“(aa) a contract approved under section 621(1)(6) of ICTA, where article 27(2) of the 
Taxation of Pension Schemes (Transitional Provisions) Order 2006 applies to the indi- 
vidual in question, or”. 


Pre-existing entitlement to lump sums and deferment 
28— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraph (3) applies. 
(2) The conditions are as follows. 
Condition A 
The individual is a member of a scheme which falls within paragraph 1(1)(a), (c), (d) or (e) of 
Schedule 36. 
Condition B 
The individual has become entitled to a tax-free lump sum under that scheme on or before Sth 
April 2006. 
Condition C 
The individual would but for an election to defer entitlement made on or after 27 July 2004, have 
been entitled to all or part of the pension to which the lump sum in Condition B relates on or 
before Sth April 2006. 
Condition D 
A benefit crystallisation event occurs on or after 6th April 2006 in relation to any of the rights, 
sums and assets of the scheme in relation to the individual. 
(3) Paragraph 1 of Schedule 29 shall be modified, as follows. 
(a) After sub-paragraph (1) add— x 
“(1A) Where a member of a scheme has become entitled to a tax free lump sum on or before 
5th April 2006, that lump sum is to be treated as if it were a pension commencement lump 
sum if— 
(a) the member who became entitled to the lump sum is a member of a scheme which falls 
within paragraph 1(1)(a), (c), (d) or (e) of Schedule 36, 
(b) the member has elected to defer entitlement to all or part of the pension to which the 
lump sum in sub-paragraph (a) relates until after 5th April 2006. 
The lump sum shall be treated as if the member became entitled to it on 6th April 2006 and 
the amount to be treated as having been crystallised at that time shall be the amount of the 
lump sum to which the member became entitled. 
(1AA) No lifetime allowance charge shall arise in respect of the amount deemed to have been 
crystallised in paragraph (1A).”. 
(b) After sub-paragraph (3) add— 
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“(3A) But a pension— 
(a) which becomes payable under a scheme which falls within paragraph 1(1)(a), (c), (d) or 
(e) of Schedule 36 in respect of which entitlement to a lump sum has already arisen prior 
to 6th April 2006, and 
(b) entitlement to which has been deferred (in whole or in part) until after Sth April 2006, 
is not a relevant pension. 
(3B) Sub-paragraph (3A) also applies to a pension payable under any registered pension 
scheme which has received, (whether directly or through one or more intermediate schemes), 
a transfer of the sums or assets held for the purposes of the scheme referred to in that 
sub-paragraph to the extent that the pension is payable in respect of those sums or assets and 
any investment growth that has been made on them.”. 


Commentary—Simon's Taxes E7.508. 


Member's unsecured pension funds 
29— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraphs (3) to (5) apply. 
(2) The conditions are as follows. 
Condition A 
The individual had not reached the age of 75 on 6th April 2006. 
Condition B 
The individual is a member of a scheme which falls within paragraph 1(1) of Schedule 36. 
Condition C 
The individual was, on 5th April 2006 entitled to a pension which was not provided under a 
defined benefits arrangement and which— 
(a) took the form of income drawdown under a retirement benefits scheme approved for the 
purposes of Chapter | of Part 14 of ICTA; or 
(b) was paid from the resources of— 

(i) a small self-administered scheme as defined in the Retirement Benefits Schemes 
(Restriction on Discretion to Approve) (Small Self-Administered Schemes) Regula- 
tions 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of ICTA, 

and the rules of the scheme on Sth April 2006 did not require the purchase of an annuity in 

respect of the individual; or 
(c) took the form of income withdrawal under a personal pension scheme approved under 
Chapter 4 of Part 14 of ICTA pursuant to section 634Aof that Act. 

(3) Paragraph 8 of Schedule 28 (member’s unsecured pension fund) is modified as follows— 
(a) for sub-paragraph (1A) substitute— 
“(1A) For the purposes of this Part sums or assets held for the purposes of an arrangement 
ate Fae ae funds if they have at any time been applied to provide a pension 
which— 

(a) took the form of income drawdown under a retirement benefits scheme 2 Uasiteng for 
the purposes of Chapter | of Part 14 of ICTA; 

(b) was paid from the resources of— 

(i) a small self-administered scheme as defined in the Reouetien! Benefits Schemes 
(Restriction on Discretion to Approve) (Small Self-administered Schemes) Regula- 
tions 1991, or 
wy) re small self-administered scheme that had been approved under section 590. of 
IGE 


and the rules of scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the individual; or 
(c) took the form of income withdrawal under a personal pension scheme approved under 
Chapter 4 of Part 14 of ICTA pursuant to section 634Aof that Act.”. 

(b) after sub-paragraph (1A) insert— 

“(1AA) The sums or assets referred to in sub-paragraph (1A) shall be treated as comprising a 
separate arrangement and the deemed designation of those sums or assets does: not constitute 
benefit crystallisation event |. 

(LAB) Any sums or assets transferred from an arrangement relents to. in. “sub-para- 
graph (1AA) shall be treated as comprising a separate arrangement.” 


(4) For paragraph 9(1) of Schedule 28 substitute— Pare 


“9 (1) “Unsecured pension year” in relation to an unsecured pension teferted to in 
paragraph 8(1A), means— io téA 
(a) the period beginning on 6th April 2006 and ending on the casks of baagillesex, 
(i) Sth April 2007, or sreqed ceased tty ‘an 


) 
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(ii) the date upon which the first reference period defined in paragraph 10(1A) treated 
as inserted by Article 5 of the Taxation of Pension Schemes (Transitional Provisions) 
Order 2006 terminates; and 


(b) each succeeding period of 12 months.”. 


6) Section 216 (benefit crystallisation events and amounts crystallised) shall be modified as 
follows— 


(a) in BCE2, in column 1 of the table, after the words “under any of the relevant pension 
schemes” add— 


“except to the extent that, the scheme pension was funded by the surrender of — 


(a) sums or assets deemed to represent an arrangement pursuant to paragraph 8(1A) (a) to 
(c) of Schedule 28 as modified by article 29 of the Taxation of Pension Schemes 
(Transitional Provisions) Order 2006; or 
(b) sums or assets which have been transferred from an arrangement referred to in 
sub-paragraph (a) to the extent that the scheme pension is payable in respect of those sums 
or assets and any investment growth that has been made on them.”; 
(b) in BCE4, in column | of the table, after the words “under any of the relevant pension 
schemes” add— 


“except to the extent that, the purchase of the lifetime annuity was funded by the surrender 
of— 
(a) sums or assets deemed to represent an arrangement pursuant to paragraph 8(1A) (a) to 
(c) of Schedule 28 as modified by article 29 of the Taxation of Pension Schemes 
(Transitional Provisions) Order 2006; or 
(b) sums or assets which have been transferred from an arrangement referred to in 
sub-paragraph (a) to the extent that the lifetime annuity is payable in respect of those sums 
or assets and any investment growth that has been made on them.”; 
(c) in BCE8, in column 1 of the table, after the words “in connection with the individual’s 
membership of that pension scheme” add— 
“unless the sums or assets transferred were— 
(a) deemed to represent an arrangement pursuant to paragraph 8(1A) (a) to (c) of 
Schedule 28 as modified by article 29 of the Taxation of Pension Schemes (Transitional 
Provisions) Order 2006; or 
(b) sums or assets which had been transferred from an arrangement referred to in 
sub-paragraph (a).”. 


For the purposes of this paragraph references to “BCE” are references to a benefit crystallisation 
event as set out in section 216. 


[Member's unsecured pension funds — further provisions 


29A— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraph (3) applies. 

(2) The conditions are as follows. 

Condition A 

The individual is a member of a scheme which falls within paragraph 1(1) of Schedule 36. 
Condition B 


The individual was, on 5th April 2006, entitled to a pension which was not provided under a 
defined benefits arrangement and which— 


(a) took the form of income drawdown under a retirement benefits scheme approved for the 
purposes of Chapter | of Part 14 of ICTA; or 
(b) was paid from the resources of— 

(i) a small self-administered scheme as defined in the Retirement Benefits Schemes 
(Restriction on Discretion to Approve) (Small Self-Administered Schemes) Regula- 
tions 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of ICTA, 

the rules of which, on 5th April 2006, did not require the purchase of an annuity in respect of 
the individual; or 

(c) took the form of income withdrawal under a personal pension scheme approved under 
Chapter 4 of Part 14 of ICTA pursuant to section 634A of that Act. 


(3) In section 216 (benefit crystallisation events and amounts crystallised) in benefit crystallisa- 
tion event 5A, in column | of the table, after the words “available for the payment of unsecured 
pension to the individual” add— 


“except to the extent that, the sums and assets in the money purchase arrangement are sums 
or assets deemed to represent an arrangement pursuant to paragraph 8(1A) (a) to (c) of 
Schedule 28 as modified by article 29 of the Taxation of Pension Schemes (Transitional 
Provisions) Order 2006”.]! 


Amendments—! This regulation inserted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) 


Order, SI 2006/1962 regs 2, 3. SI 2006/1962 came into force on 11 August 2006 and has effect in respect of — 
(a) death benefit lump sum payments made, and 
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(b) benefit crystallisation events taking place, 
on or after 6 April 2006. 


; Dependant’s unsecured pension funds 
30— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraphs (3) and (4) apply. 
(2) The conditions are as follows. 
Condition A 
The individual had not reached the age of 75 on the 6th April 2006. 
Condition B 


The individual is a dependant of a member who was a member of scheme which falls within 
paragraph 1(1) of Schedule 36. 


Condition C 
On 5th April 2006 the individual was, under an arrangement which was not a defined benefits 
arrangement— 
(a) entitled to a pension which took the form of income drawdown under a retirement 
benefits scheme approved for the purposes of Chapter 1 of Part 14 of ICTA; 
(b) entitled to a pension that was paid from the resources of— 
(i) small self-administered scheme as defined in the Retirement Benefits Schemes (Restric- 
tion on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of ICTA, 


and the rules of the scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the individual; 

(c) entitled to a pension which took the form of income withdrawal under a personal pension 
scheme approved under Chapter 4 of Part 14 of ICTA pursuant to section 636A of that Act; 
or 

(d) prospectively entitled to an annuity payment of which has been deferred pursuant to 
section 636(5) of ICTA. 


(3) Paragraph 22 of Schedule 28 (dependant’s unsecured pension fund) is modified as follows— 


(a) at the end of sub-paragraph (1)(a) omit word “and”, 

(6) omit sub-paragraph (1)(5), 

(c) in sub-paragraph (2)— 
(1) for paragraphs (a) and (b) substitute— 
“(a) have at any time been applied to provide a pension which—took the form of income 
drawdown under a retirement benefits scheme approved for the purposes of Chapter | of 
Part 14 of ICTA; 
(b) have at any time been applied to provide a pension which was paid fromthe resources 
of— 

(i) a small self-administered scheme as defined in the Retirement Benefits Schemes 
(Restriction on Discretion to Approve) (Small Self-administered Schemes) Regula- 
tions 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of 
ICTA 


and the rules of scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the individual; 
(c) have at any time been applied to provide a pension which took the form of income 
withdrawal under a personal pension scheme approved under Chapter . of Part 14 of 
ICTA pursuant to section 636Aof that Act; or 
(d) have, immediately before the coming into force of this Part, been held for the purpose 
of providing an annuity, er of which has been deferred in accordance with 
section 636(5) of that Act.” 
(4) For 23(1) (unsecured pension year and basis amount for ae pension year) of 
Schedule 28 substitute— 
“23— (1) “Unsecured pension year”, in relation to a dependant’s inseeuted pension referred 
to in paragraph 22(2) as modified by article 30 of the Taxation on Pension Schemes 
(Transitional Provisions) Order 2006, means— sot 
(a) the period beginning on 6th April 2006 — ending on the pyar of . HCI 
(i) Sth April 2007 or ni WAC 
(ii) the date that the first reference period defined 4 in paragraph iat as modified by 
» article 5 of the 2006 Order, terminates, and 


(b) each succeeding period of 12 months.”. bapissb eae 
“HINO 2 SUS nud 


Individuals over the age of 75 and alternatively secured pension finds vite 
31— (1) In the case of an individual who meets the conditions set ue in n paragrap iph._ (2), 
paragraph (3) applies. touiod rssh (s) 
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(2) The conditions are as follows. 
Condition A 
The individual had reached the age of 75 before 6th April 2006. 
Condition B 
The individual is a member of a scheme which falls within paragraphs 1(1)(a) to (d) of 
Schedule 36. 
Condition C 
The individual has a prospective right to receive a pension under that scheme on 5th April 2006. 
Gy Paragraph 11 of Schedule 28 (member’s alternatively secured pension fund) is modified as 
ollows— 
(a) in sub-paragraph (1)(a) for “Condition A or Condition B” substitute “Condition A, 
Condition B or Condition C”. 
(b) after sub-paragraph (3) add— 
“(3A) Condition C is that immediately before the 6th April 2006— 
(a) the sums and assets were part of the member’s pension fund which fell within 
sub-paragraphs 1(1)(a) to (d) of Schedule 36; 
(b) the member had a prospective right to receive a pension under that scheme, and 
(c) the member’s pension fund was a money purchase arrangement that was not a cash 
balance arrangement immediately before 6th April 2006.”. 
(4) iy the case of an individual who meets the conditions set out in paragraph (5), paragraph (6) 
applies. 
(5) The conditions are as follows. 
Condition A 
The individual had reached the age of 75 before 6th April 2006. 
Condition B 
The individual is a member of a scheme which falls within sub-paragraph 1(1)(a) of Schedule 36. 
Condition C 
On Sth April 2006, the individual was entitled to a pension which— 
(a) was paid from the resources of — 
(i) a small self-administered scheme as defined in regulation 2 of the Retirement Benefits 
Schemes (Restriction on Discretion to Approve) (Small self-administered Schemes) Regula- 


tions 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of ICTA, 
and the rules of the scheme on 5th April 2006 did not require the purchase of an annuity in 
respect of the individual; and 
(b) is not provided under a defined benefits arrangement. 
(6) Paragraph 11 of Schedule 28 (member’s alternatively secured pension fund) shall be modified 
as follows— 
(a) after the words “held for the purposes of the arrangement as” add the words “meet 
condition A, B or C”. 
(b) omit sub-paragraphs (1)(a) and (5). 
(c) after sub-paragraph (3) add— 
“(3A) Condition C is that immediately before the 6th April 2006— 
(a) the sums and assets were part of the member’s pension fund which fell within 
sub-paragraph 1(1)(a) of Schedule 36; and 
(b) the member was drawing a pension payable from the resources of — 

(i) a small self-administered scheme as defined in the Retirement Benefits Schemes 
(Restriction on Discretion to Approve) (Small Self-administered Schemes) Regula- 
tions 1991, or 
(ii) a small self-administered scheme that had been approved under section 590 of 

~ ICTA, 
and the rules of scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the member.”. 


Dependant'’s alternatively secured pension funds 
32— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraph (3) applies. 
(2) The conditions are as follows. 
Condition A ey 
The individual had reached the age of 75 before 6th April 2006. 
Condition B 


The individual is a dependant of a member who was a member of a scheme which falls within 
sub-paragraph 1(1)(a) of Schedule 36. 


SIS 


2006/572 art 32 Statutory Instruments 10914 


Condition C 


The individual was, on Sth April 2006, entitled to a pension which was not provided under a 
defined benefits arrangement and was payable from the resources of— 
(a) a small self-administered scheme as defined in regulation 2 of the Retirement. Benefits 
Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regula- 
tions 1991, or 
(b) a small self-administered scheme that had been approved under section 590 of ICTA, 
and the rules of the scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the individual. 
(3) Paragraph 25(1) of Schedule 28 (dependant’s alternatively secured pension fund) shall be 
modified as follows— 
(a) after the words “held for the purposes of the arrangement as” add the words “meet 
condition A, B or C”. 
(b) omit sub-paragraphs (1)(a) and (5). 
(c) after sub-paragraph (3) add— 
“(3A) Condition C is that immediately before the 6th April 2006— 
(a) the sums and assets were part of the dependant’s pension fund which fell within 
sub-paragraph 1(1)(a)of Schedule 36; and 
(b) the dependant was drawing a pension payable from the resources of— 

(i) a small self-administered scheme as defined in regulation 2 of the Retirement 
Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered 
Schemes) Regulations 1991, or 
(11) a small self-administered scheme that had been approved under section 590 of 
ICTA, 

and the rules of the scheme on Sth April 2006 did not require the purchase of an annuity in 
respect of the dependant.”. 


Serious ill-health lump sums, pension protection lump sum death benefits and annuity protection 
lump sum death benefits 
33— (1) In the case of an individual who meets the conditions set out in paragraph (2), 
paragraphs (3), (4) and (5) apply. 
(2) The conditions are as follows. 
Condition A 


The individual is a member of a scheme which falls within sub-paragraphs 1(1)(a) to (g) of 
Schedule 36. 

Condition B 

The individual has an actual (rather than a prospective) right to the payment of one or more 
relevant existing pensions under that scheme on 6th April 2006. 

(3) In paragraph 4(2) of Schedule 29 (serious ill-health lump sum) for the words “there has been 
no previous benefit crystallisation event” substitute— 


“the member has a prospective (rather than an actual) right to the payment of one or more 
relevant existing pensions.”. 


(4) In paragraph 14(3) of Schedule 29 (pension protection lump sum death bone fin)e-2 
(a) for “AC is the amount crystallised by reason of the member becoming entitled to the 
pension (see section 216)” substitute— 
“AC is the value of the individual’s pre-commencement pension rights as defined in 
paragraph 20(3) to (5) of Schedule 36.”. 
(6) in the definition of “AP” for the words after “paid in respect of the period” substitute— 
“from the period from the 6th April 2006 and the date of the member’s death.”. 
(5) In paragraph 16(3) of Schedule 29 (annuity protection lump sum death benefit)— 
(a) for “AC is the amount crystallised by reason of the member becoming entitled to the 
pension or annuity” substitute— 
“AC is the value of the individual’s pre-commencement pension rights as ; defined in 
paragraph 20(3) to (5) of Schedule 36.” 
(b) in the definition of “AP” for the were after “paid in respect of the period” substitute— 
“from the period from the 6th April 2006 and the date of the member's death.”. 
CLE rf 
[Payments to children aged 23 or over ae 
34— (1) Paragraph (2) applies to the payment of a pension death benefit by a pension scheme 
which falls within paragraph 1(1) of Schedule 36 where— 
(a) either of Conditions A and B is satisfied and the first scheme rules condition i is satisfied; 
or ; 
(b) Condition C and the second scheme rules condition are satisfied. 


(2) Paragraph 15(2) of Schedule 28 shall be modified as follows— » MI)l dasigstsq-du 
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(a) at the end of paragraph (a) omit the word “or”; and 

(6) after paragraph (b) insert— 
“(c) has reached that age and is in full time education or undertaking vocational training, 
or 
(d) on reaching that age or, if later, on ceasing full time education or vocational training is, 
in the opinion of the scheme administrator, suffering from physical or mental deterioration 
which is sufficiently serious to prevent the individual from following a normal employment 
or which would seriously impair his earning capacity.”. 


(3) The Conditions A, B and C mentioned in paragraph (1) are: 
Condition A 


The pension was in payment to a child (“C”) of the member (“M”) on Sth April 2006 or M had 
died on or before that date and a pension was due to come into payment to C. 


Condition B 


The pension was in payment to M on Sth April 2006 and C was born on or before 5th April 
2007. 


Condition C 


An election such as is described in the second scheme rules condition had been made by M and 
accepted by the scheme administrator on or before 5th April 2006. 


(4) The scheme rules conditions mentioned in paragraph (1) are: 
First scheme rules condition 


The rules of the pension scheme allowed a pension to be paid to a child (“C”) of the member 
(“M”) following M’s death until C ceased full-time education or vocational training. 


Second scheme rules condition 


The rules of the pension scheme on 10 December 2003 allowed an irrevocable election to be 
made designating part of the sums or assets representing M’s rights as available for the payment 
of a pension to C following M’s death until C ceased full-time education or vocational training. 


(5) For the purpose of the first scheme rules condition, a rule that the pension would not be paid 
to Cif or after C reached a specified age (even if that is before C ceased full-time education or 
vocational training) does not prevent the condition being satisfied. 


(6) Paragraph (2) also applies to the payment of a pension death benefit by a qualifying 
transferee scheme (as to which see article 34B) where either— 


(a) paragraph (2) had applied to payment by the original pension scheme or another 
transferee pension scheme; or 
(b) paragraph (2) would have applied— 
(i) if there had been no block transfer on or after 6th April 2006, and 
(ii) if payment had been by the original pension scheme.]! 
Amendments—! Paras 34-34B substituted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment 


No 2) Order, SI 2009/1989 art 2 with effect in respect of payments of pension death benefit made on or after 6 April 
2006. para 34 previously read as follows— 


“Payments to dependants over the age of 23 
34— (1) Paragraph (2) applies in the case of a payment of a pension death benefit by a registered pension scheme 
which— 
(a) meets the conditions set out in paragraph (4), (5) or (6) below, and 
(b) falls within paragraph 1(1) of Schedule 36. 
(2) Paragraph 15(2) of Schedule 28 shall be modified, in a case to which this paragraph applies, as follows. 
(3) At the end of paragraph (a) omit the word “or” and after paragraph (4) insert— 
“(c) has reached that age and is in full time education or undertaking vocational training, or 
(d) on reaching that age or, if later, on ceasing full time education or vocational training is, in the opinion of the 
scheme administrator, suffering from physical or mental deterioration which is sufficiently serious to prevent the 
individual from following a normal employment or which would seriously impair his earning capacity.”. 
(4) The conditions are as follows. 
Condition A 
The pension was in payment to a child of the member (“the child”) on Sth April 2006 or the member had died on or 
before that date and a pension was due to come into payment to the child. 
Condition B 


The rules of the pension scheme allowed a pension to be paid to a child of the member following the death of that 
member until the child ceased full-time education or vocational training or reached a specified age before completing 
full-time education or vocational training. 


(5) The conditions are as follows. 

Condition A 

The pension was in payment to a member on Sth April 2006. 
Condition B 


The rules of the pension scheme allowed a pension to be paid to a child of the member following the death of that 
member until the child ceased full-time education or vocational training or reached a specified age before completing 
full-time education or vocational training. 


Condition C 

The child was born on or before Sth April 2007. 
(6) The conditions are as follows. 

Condition A 
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The rules of the pension scheme on 10 December 2003, allowed an irrevocable election to be made designating part of 
the sums or assets representing the member’s rights as available for the payment of a pension to a child of the member 
following the death of that member until the child ceased full-time education or vocational training. 


Condition B 
Such an election had been made by the member and accepted by the scheme administrator on or before Sth April 2006. 
(7) In this Article “pension” has the meaning given in section 165(2).”. 


[Payments to financially dependent children aged 23 or over 

34A— (1) Paragraph (2) applies to the payment of a pension death benefit by a pension scheme 
which falls within paragraph 1(1) of Schedule 36 where— 

(a) any of Conditions A to D is satisfied; and 

(b) the scheme rules condition is satisfied. 
(2) Paragraph 15(2) of Schedule 28 shall be modified as follows— 

(a) at the end of paragraph (a) omit the word “or”; and 

(b) after paragraph (b) insert— 

“(c) has reached that age and— 
(i) is financially dependent on the member at the date of the member’s death, or 
(ii) the financial relationship with the member at the date of the member’s death is one 
of mutual dependence.”. 

(3) The Conditions A to D mentioned in paragraph (1) are: 
Condition A 
The member’s (“M’s”) pension was in payment on or before Ist July 2008. 
Condition B 
The pension death benefit was in payment on Ist July 2008. 
Condition C 
The entitlement to the pension death benefit arose before Ist July 2008. 
Condition D 
The entitlement to the pension death benefit was subject to the discretion of the trustees of the 


scheme and the discretion was capable of being exercised (in favour of the child having such an 
entitlement) so that the entitlement could have arisen before Ist July 2008. 


(4) The scheme rules condition mentioned in paragraph (1) is: 
Scheme rules condition 
The rules of the pension scheme on Sth April 2006 allowed a pension to be paid to a child (“C”) 
of the member (“M”) following M’s death if, at the date of M’s death, C was financially 
dependent on M or C’s financial relationship with M was one of mutual dependence. 
(5) Paragraph (2) also applies to the payment of a pension death benefit by a qualifying 
transferee scheme (as to which see article 34B) where— 
(a) paragraph (2) had applied to payment by the original pension scheme or another 
transferee pension scheme; or 
(b) paragraph (2) would have applied— 
(i) if there had been no block transfer on or after the relevant date, and 
(11) if payment had been by the original pension scheme. 
(6) For the purposes of paragraph (5), the relevant date is— 
(a) in relation to Condition A, the later of— 
(i) 6th April 2006, and 
(ii) the date on which the member’s pension came into payment; and 
(b) in relation to Condition B, C or D, the later of — 
(i) 6th April 2006, and 
(i) the date of the member’s death.]! 
Amendments—! Paras 34~34B substituted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment 


No 2) Order, SI 2009/1989 art 2 with effect in respect of payments of pension death benefit made on or after 6 April 
2006. 


[Meaning of “qualifying transferee scheme” wtp orl 2 


34B— (1) A pension scheme is a qualifying transferee scheme for the purposes at f aiticles 34 and 
34A if it is a pension scheme to which there has been a relevant block transfer, Bis 


(2) A block transfer is relevant if any of Conditions A to C is satisfied as a result of — 


(a) a block transfer from a pension scheme within paragraph 1(1) of Schedule 36 (“the 
original pension scheme”); or 

(5) a block transfer to a pension scheme (“a transferee pension scheme”) fon a pension 
scheme that was a transferee pension scheme in relation to the original pension scheme by 
virtue of the previous application of sub-paragraph (a) or the previous application (on one or 
more occasions) of this sub-paragraph. sd'tae Veet) 


(3) The Conditions A to C mentioned in paragraph (2) are: citings aE) 
Condition A bh woiting> 
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The member became a member of the transferee pension scheme. 
Condition B 

The child is a pensioner member of the transferee pension scheme. 
Condition C 


An irrevocable election having been made designating part of the sums or assets representing the 
member's rights as available for the payment of a pension to the child, the child is entitled to 
such payment from the transferee pension scheme. 


(4) In this article, “block transfer” has the meaning given by paragraph 22(6) of Schedule 36, but 
with the modification that for “as is prescribed” in paragraph (b) there is substituted “as has 
been prescribed”’.]! 


Amendments—! Paras 34-34B substituted by the Taxation of Pension Schemes (Transitional Provisions) (Amendment 
No 2) Order, SI 2009/1989 art 2 with effect in respect of payments of pension death benefit made on or after 6 April 
2006. 


Enhanced protection and transfers made in connection with the winding up of a pension scheme 
35— (1) In the case of an individual who meets the conditions in paragraph (2), paragraph 12 of 
Schedule 36 (transitional provisions— “enhanced protection”) is modified in accordance with 
paragraph (3). 

(2) The conditions are— 

Condition A 

The individual is one to whom paragraph 12 of Schedule 36 applies. 
Condition B 


The pension scheme of which the individual is a member makes a recognised transfer of sums or 
assets to an insurance company pursuant to section 169(1A) (permitted transfers). 


Condition C 


The transfer is made in connection with the winding up of the pension scheme from which the 
transfer is made. 


(3) Paragraph 12(8) is modified as follows— 


(a) after paragraph (a) delete the word “or”; and 
(b) after paragraph (b) add— 


or; 
(c) the transfer is a recognised transfer pursuant to section 169(1A).”. 


Transfer of crystallised rights with enhanced protection 

36— (1) In the case of an individual who meets the conditions in paragraph (2), paragraph 15 of 
Schedule 36 (definition of the “relevant crystallised amount”) is modified in accordance with 
paragraph (3). 
(2) The conditions are— 
Condition A 
The individual is one to whom paragraph 12 of Schedule 36 applies. 
Condition B 
The individual is in receipt of a scheme pension. 
Condition C 
The pension scheme of which the individual is a member makes a recognised transfer of sums or 
assets in connection with the winding up of the pension scheme. 
(3) Paragraph 15 is modified as follows— 

(a) at the end of sub-paragraph (1) add— 

“This paragraph is subject to sub-paragraph (1A).” and 

(b) after that sub-paragraph insert— 


“(1A) If the relevant event is a transfer of sums or assets representing crystallised rights 
under a scheme pension and made in connection with the winding-up of the pension scheme 
under which the scheme pension is paid, the relevant crystallised amount shall be nil.” 


Modification of section 636B ITEPA 2003 


37— (1) Section 636B of ITEPA 2003 (trivial commutation and winding-up lump sums) is 
modified as follows in relation to an equivalent pension benefits commutation lump sum 
pursuant to regulation 2(1A) of — 

(a) the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regula- 
tions 1997; or 

(b) the Occupational Pension Schemes nin 22 pgs Forfeiture, Bankruptcy etc) Regulations 
(Northern Ireland) 1997. 


(2) For the heading substitute— 
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“Trivial commutation, winding-up lump sums etc” 
(3) In subsection (1)— 
(a) at the end of paragraph (a) omit “or”; 
(b) at the end of paragraph (4) add “or”; and 
(c) after that paragraph insert the following paragraph— 
“(c) an equivalent pension benefits commutation lump sum,” 


(4) In subsection (4) after “In this section—" insert the following definition— 


““equivalent pension benefits commutation lump sum” means a lump sum payment arising 
from the commutation of equivalent pension benefits pursuant to regulation 2(1A) of— 


(a) the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regu- 
lations 1997; or 

(b) the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regu- 
lations (Northern Ireland) 1997,”. 


Lump sum payments—general 
38— (1) This paragraph applies to a lump sum payment— 
(a) the entirety of which is made in accordance with the rules of the existing scheme as they 
stood immediately before the 6th April 2006; 
(b) which is made on or after the 6th April 2006 but before 6th July 2006; 
(c) to which the member became entitled before the 6th April 2006; 
(d) which would not have given the Commissioners grounds for withdrawing approval of the 
scheme had it been made before the 6th April 2006; and 
(e) which is not a lump sum paid in circumstances of the member’s serious ill-health. 


(2) In this article and articles 39, 40 and 41— 


“the 1995 Regulations” means the Retirement Benefits Schemes (Information Powers) Regu- 
lations 1995; 

“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs and. 
in relation to times before 18th April 2005, includes the Commissioners of Inland Revenue; 
“existing scheme” means a scheme which becomes a registered pension scheme by virtue of 
paragraph 1(1) of Schedule 36 (pension schemes etc: transitional provisions and savings 
—deemed registration of existing schemes); 

“lump sum paid in circumstances of the member’s serious ill-health” has the meaning given in 
article 39(3); 

“member” means a member of an existing scheme; 


(3) A payment to which paragraph (1) applies shall be chargeable to income tax in accordance 
with section 598, 599 or 599A of ICTA (which deal respectively with charges to tax on 
repayment of employee’s contributions, on the commutation of the entire pension in special 
circumstances and on payments out of surplus funds), or Chapter 13 of Part 9 of ITEPA 2003 
(return of employee’s additional voluntary contributions) (as the case requires)— 
(a) to the same extent as it would have been if the provision in question had not been 
repealed; and 
(b) as if the references in section 598(2), 599(3) and section 599A(2)(b) of ICTA to the 
administrator of the scheme were instead references to the scheme administrator (within the 
meaning of section 270) of the registered pension scheme which is treated as coming into 
being by virtue of paragraph 1(1) of Schedule 36. 


(4) For the purposes of a lump sum payment to which paragraph (1) applies, regulations 10 and 
11 of the 1995 Regulations (reporting of chargeable events) shall continue to have effect, subject 
to the following modifications— 


(a) in paragraph (1) for the words preceding sub-paragraph (a) substitute— . 

“The scheme administrator of the registered pension scheme which, immediately before the 

comune into force of Part 4 of the Finance Act 2004, was both a retirement benefits scheme 

and—”; 

(b) in paragraph (3) omit sub-paragraph (d); and 

(c) omit paragraph (4). 
(5) In section 98(5) of the Taxes Management Act 1970 the entry in Table 1 relating to 
regulations under section 605(1A) of ICTA shall continue to have effect so far as it Telates to 
regulations 10 and 11 of the 1995 Regulations as saved, with modifications, by paragraph (4). 


Commentary—Simon's Taxes E7.501. 


Lump sums—serious ill-health FB 
39— (1) This article applies to a lump sum— ve pea . 90 


(a) paid to a member in circumstances of the member’s serious ill-health; 
(b) which satisfies the requirements set out in sub-paragraphs (a) to (d) of. mes meh} 


(2) There is no charge to tax under Part 4 on a lump sum to which paragraph (1) applies. ~ 
(3) A lump sum is paid in circumstances of the member’s serious ill-health if— 
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(a) before it is paid the scheme administrator, or the administrator of the scheme which 
became a registered pension scheme on the 6th April 2006, received evidence from a registered 
medical practitioner that the member is expected to live for less than one year; and 

(5) all of the member’s uncrystallised rights under the scheme making the payment, other 
than those which are— 


(i) required to be maintained in order to meet contracted-out rights or safeguarded rights, 
or 

(ii) retained by the scheme in accordance with its rules as they stood immediately before 
the 6th April 2006 to provide benefits for the member’s dependants, 


are paid out as a lump sum. 
(4) In paragraph (3)(b)G)— 
“contracted-out rights” means— 
(a) entitlement to payment of, or accrued rights to— 


(i) guaranteed minimum pensions within the meaning of section 8(2) of the Pension 
Schemes Act 1993: and 
(ii) a pension in respect of protected rights within the meaning of section 10 of that Act; 


(b) section 9(2B) rights within the meaning of regulation 1(2) of the Occupational Pension 
Schemes (Contracting-Out) Regulations 1996, or 

(c) any of the rights in sub-paragraphs (a), (b) or (c) which themselves derive from any of 
those rights which have been the subject of a transfer payment; and 


“safeguarded rights”: have the same meaning as in section 68A of the Pension Schemes 
Act 1993. 


(5) In the application of this article to Northern Ireland, a reference to a provision applying only 
in Great Britain shall be construed as a reference to any provision having corresponding effect in 
Northern Ireland. 


Commentary—Simon’s Taxes E7.501. 


Lump sum death benefits—death of member 
40— (1) This paragraph applies to a lump sum paid— 
(a) in respect of the death, occurring before the 6th April 2006, of a member of a pension 
scheme; 
(b) within two years of [the date upon which the administrator of the pension scheme could 
reasonably have known of the member’s death]!; 
(c) by a scheme which is treated as becoming a registered pension scheme on the 6th April 
2006 by virtue of paragraph 1(1) of Schedule 36; 
(d) in accordance with the rules of that scheme as they stood— 


(i) immediately before the death; or 
(ii) immediately before the 6th April 2006; and 


(e) in circumstances which would not have [led to the Commissioners withdrawing the 
approval of the scheme.]! 


(2) A lump sum to which paragraph (1) applies is not a relevant lump sum death benefit as 
defined in paragraph 16 of Schedule 32, and the payment of such a death benefit is to be 
disregarded for the purposes of benefit crystallisation event 7. 


(3) A lump sum to which paragraph (1) applies shall be chargeable to income tax in accordance 
with section 648B of ICTA as if— 


(a) that section had not been repealed; 

(b) references in that section to the administrator of the scheme were references to the scheme 
administrator of the registered pension scheme which is treated as coming into being by virtue 
of paragraph 1(1)(g) of Schedule 36; 

(c) subsection (3) were omitted; and 

(d) the reference in subsection (4) to the rules of the scheme were a reference to the rules of 
the personal pension scheme as they stood immediately before the 6th April 2006. 


(4) For the purposes of a lump sum payment to which paragraph (1) applies, regulation 5 of the 
Personal Pension Schemes (Information Powers) Regulations 2000 (“the 2000 Regulations”) 
shall continue to have effect, subject to the following modifications— 


(a) references to the scheme administrator of the personal pension scheme are to be read as 
references to the scheme administrator of the registered pension scheme which is treated as 
coming into being by virtue of paragraph 1(1)(g) of Schedule 36; and 

(b) in paragraph (2) of that regulation for “an approved personal pension scheme” substitute 
“the registered pension scheme”. 


(5) In section 98(5) of the Taxes Management Act 1970 the entry in Table | relating to 
regulations under section 651A(1)(b) to (d) of ICTA shall continue to have effect, so far as it 
relates to regulation 5 of the 2000 Regulations as saved, with modifications, by paragraph (4). 


Commentary—Simon’s Taxes E7.501. 
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Amendments—' In para (1)(b), words substituted for words “the member’s death”; and in para (1)(e), words substituted; by 
the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order, SI 2006/1962 regs 2, 4. SI 2006/1962 
came into force on 11 August 2006 and has effect in respect of— 

(a) death benefit lump sum payments made, and 
(b) benefit crystallisation events taking place, 
on or after 6 April 2006. 
Words in para (1)(e) previously read as follows— 
“given the Commissioners grounds for withdrawing the approval of the scheme.”. 


Lump sum death benefits—death of a dependant 
41— (1) This paragraph applies to a lump sum paid— 
(a) in respect of the death, occurring before the 6th April 2006, of a dependant of a former 
member of a pension scheme; 
(b) by a scheme which is treated as becoming a registered pension scheme on the 6th April 
2006 by virtue of paragraph 1(1)(g) of Schedule 36 (personal pension schemes); 
(c) within two years of [the date upon which the administrator of the pension scheme could 
reasonably have known of the dependant’s death]!; 
(d) in accordance with the rules of that scheme as they stood— 


(1) immediately before the dependant’s death; or 
(11) immediately before the 6th April 2006; and 


(e) in circumstances which would not have [led to the Commissioners withdrawing the 
approval of the scheme.]! 


(2) Paragraphs (3) to (5) of article 40 apply for the purposes of paragraph (1) as they apply for 
the purposes of paragraph (1) of that article. 


Commentary—Simon's Taxes E7.501. 

Amendments—' In para (1)(c), words substituted for words “the dependant’s death”; and in para (1)(e), words substituted; 
by the Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order, SI 2006/1962 regs 2, 5. SI 2006/1962 
came into force on 11 August 2006 and has effect in respect of— 

(a) death benefit lump sum payments made, and 
(b) benefit crystallisation events taking place, 
on or after 6 April 2006. 
Words in para (1)(e) previously read as follows— 
“given the Commissioners grounds for withdrawing the approval of the scheme.”. 


2006/573 
Pension Schemes (Transfers, Reorganisations and Winding Up) (Transitional 
Provisions) Order 2006 


Made by the Treasury under FA 2004 s 283(2) 


Made .. toa iartl- le eolus se? av areas: 
Laid before the House of Commons. . . . . . .,.10 March 2006 
Coming into force 2... 5s apa ee po ee 


Commentary—Simon's Taxes E7.508. 


GENERAL 


Citation, commencement and interpretation 


1— (1) This Order may be cited as the Pension Schemes (Transfers, Reorganisations and 
Winding Up) (Transitional Provisions) Order 2006, and shall come into force on 6th April 2006. 


(2) In this Order, references to provisions of Schedule 36 are rcleemene to" provisions: of 
Schedule 36 to the Finance Act 2004. 23 


(3) In this Order— “<a? os i 
“normal minimum pension age” has the meaning given in section 279(1) of. the Finance 
Act 2004, and 


“the TUPE Regulations” means the Transfer of Undertakings (Protection of Employment) 
Regulations 1981. 


er} 


The original pension scheme condition 


2— (1) For the purposes of this Order the original pension scheme condition cmiiak aed 
A and B are met. ' ot) 22x 


(2) Condition A is that on 10th December 2003 a pension scheme (theiohipifial pension 
scheme”) was either an approved scheme for the purposes of Chapter 1 of Part 14 of the Income 
and Corporation Taxes Act 1988 (see section 612(1) of that Act) or was a ‘relevant: peeeerory 
scheme for the purposes of that Chapter (see section 611A of that Act). 20 moituor 1 


(3) Condition B is that the original pension scheme was a scheme whose rules included révision 
conferring a right to retire before the normal minimum pension age on some or of 
persons who were then members of the scheme. Conti ermingeine 


) 
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The employee condition 
3— (1) For the purposes of this Order the employee condition is met if either condition A or 
condition B is met. 
(2) Condition A is that, on 10th December 2003, a person (“the employee”) was a person who 
had the right, under the original pension scheme, to retire before the normal minimum pension 
age. 
(3) Condition B is that the employee would have been a person who, on 10th December 2003, 
had the right, under the original pension scheme, to retire before the normal minimum pension 
age had the employee been a member of the scheme on that date. 


TRANSFERS DURING PERIOD BEGINNING WITH 10TH DECEMBER 2003 
AND ENDING WITH 5TH APRIL 2006 
Conditions for application of article 8 
4 Article 8 applies if the following conditions are met— 
(a) the original pension scheme condition (see article 2); 
(b) the employee condition (see article 3): 
(c) the transfer condition, either as it applies in the case of one transfer (see article 5), or as it 


applies in the case of two or more transfers (see article 6); and 
(d) the new pension scheme condition (see article 7). 


The transfer condition as it applies in the case of one transfer 
5— (1) The transfer condition, as it applies in the case of one transfer, is met if conditions A to 
G are met. 
(2) Condition A is that, during the period beginning with 10th December 2003 and ending with 
5th April 2006, there was one transfer of an undertaking, or part of an undertaking. 


(3) Condition B is that the TUPE Regulations applied to the transfer, 


(4) Condition C is that by virtue of the transfer, the employee ceased to be employed by the 
transferor and became employed by the transferee. 
(5) Condition D is that the transferor was the employer in relation to the original pension 
scheme. 
(6) Condition E is that at the time immediately before the employee became employed by the 
transferee, the employee was a member of the original pension scheme. 
(7) Condition F is that from the time when the employee became employed by the transferee, the 
employee— 
(a) was a member of a pension scheme in relation to which the transferee was the employer, 
or 
(b) was a member of one other pension scheme (“the new pension scheme”) in relation to 
which the transferee was the employer. 
(8) Condition G is that, as a result of the transfer, all the sums held for the purposes of, or 
representing the employee’s accrued rights under, the original pension scheme have become held 
for the purposes of, or represented rights under, the new pension scheme. 
(9) In paragraph (2) the reference to an undertaking or part of an undertaking has the same 
meaning as in the TUPE Regulations. 


The transfer condition as it applies in the case of two or more transfers 
6— (1) The transfer condition, as it applies in the case of two or more transfers, is met if 
conditions A to H are met. 
(2) Condition A is that, during the period beginning with 10th December 2003 and ending with 
5th April 2006, there were two or more transfers of an undertaking, or part of an undertaking. 
(3) Condition B is that the TUPE Regulations applied to each transfer. 
(4) Condition C is that by virtue of each transfer, the employee ceased to be employed by the 
transferor and became employed by the transferee. 
(5) Condition D is that the transferor— 
(a) in the case of the first transfer, was the employer in relation to the original pension 


scheme, and 
 (b) in the case of each subsequent transfer, was the employer in relation to the pension 
scheme of which the employee was a member immediately before the transfer. 


(6) Condition E is that the employee— 
(a) in the case of the first transfer, was a member of the original pension scheme at the time 
immediately before the employee became employed by the transferee, and 
_ (b) in the case of each subsequent transfer, was a member of a pension scheme in relation to 
_ which the transferor was the employer at the time immediately before the employee became 
~ employed by the transferee. “4 


SIS 


2006/573 art 6 Statutory Instruments 10922 


(7) Condition F is that in the case of a transfer other than the final transfer, and from the time 
when he became employed by the transferee, the employee was a member of a pension scheme ir 
relation to which the transferee was the employer. 
(8) Condition G is that in the case of the final transfer, and from the time when he became 
employed by the transferee, the employee— 
(a) was a member of a pension scheme in relation to which the transferee was the employer 
or 
(b) was a member of one other pension scheme (“the new pension scheme’) in relation tc 
which the transferee was the employer. 
(9) Condition H is that, as a result of the transfers, all the sums held for the purposes of, 01 
representing the employee’s accrued rights under, the original pension scheme have become helc 
for the purposes of, or represented rights under, the new pension scheme. 
(10) In paragraph (2) the reference to an undertaking or part of an undertaking has the sam« 
meaning as in the TUPE Regulations. 


The new pension scheme condition 
7— (1) The new pension scheme condition is met if conditions A and B are met. 
(2) Condition A is that the new pension scheme was a scheme whose rules, at the time of the 
transfer (where article 5 applies), or at the time of the final transfer (where article 6 applies) 
included provision conferring a right on some or all of the persons who were then members o: 
that scheme to retire before the normal minimum pension age. 
(3) Condition B is that, on 6th April 2006, the new pension scheme was within any o: 
paragraphs (a) to (e) of paragraph 1(1) of Schedule 36 (deemed registration of existing schemes 
(and, accordingly, is treated as having become a registered pension scheme). 


Rights to take benefit before normal minimum pension age 
8— (1) For the purposes of paragraph 22 of Schedule 36 (rights to take benefit before norma 
minimum pension age), and in relation to the employee, the new pension scheme is a protectec 
pension scheme. 
(2) The employee has the right to retire at the age specified in paragraph (3) or (4), whichever i: 
the greater. 
(3) The age specified in this paragraph is the age at which— 
(a) immediately before the transfer, the employee had the right to retire under the origina 
pension scheme (in a case where article 5 applies), or 
(b) immediately before the final transfer, the employee had the right to retire under th 
original pension scheme (in a case where article 6 applies). 
(4) The age specified in this paragraph is the age at which, on 6th April 2006, the employee ha: 
the right to retire under the new pension scheme. 


REORGANISATIONS DURING PERIOD BEGINNING WITH 10TH 
DECEMBER 2003 AND ENDING WITH 5TH APRIL 2006 


Conditions for application of article 12 
9 Article 12 applies if the following conditions are met— 
(a) the original pension scheme condition (see article 2); 
(b) the employee condition (see article 3); 
(c) the reorganisation condition (see article 10); and 
(d) the new pension scheme condition (see article 11). 


The reorganisation condition 
10— (1) The reorganisation condition is met if conditions A to C are met. 


(2) Condition A is that, during the period beginning with 10th December 2003 and ending witl 
Sth April 2006, there was a transfer in a single transaction of all the sums and assets held for the 
purposes of, or representing the employee’s accrued rights under, the original pension scheme t« 
another pension scheme (“the new pension scheme”). 


(3) Condition B is that, immediately before the transfer mentioned in paragraph (2), the 
employee was an active member or a deferred member of the original pension scheme. 

(4) Condition C is that, immediately before and after the transfer mentioned in pepannereph (2) 
the employee was— 


(a) employed by a sponsoring employer of the new pension scheme, or _ eal 
(b) a former employee of a sponsoring employer of the new pension scheme. 


(5) In this article— 


“active member” has the meaning given by section 151(2) of the linha ‘Act 2004, gary (24) 
“deferred member” has the meaning given by section 151(4) of that Act,and 
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“sponsoring employer” has the meaning given by section 150(6) of that Acti) bs rolquire 
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The new pension scheme condition 

11— (1) The new pension scheme condition is met if conditions A and B are met. 

(2) Condition A is that the new pension scheme was a scheme whose rules, at the time of the 
transfer, included provision conferring a right on some or all of the persons who were then 
members of that scheme to retire before the normal minimum pension age. 

(3) Condition B is that, on 6th April 2006, the new pension scheme was within either of 
paragraphs (qa) or (c) of paragraph 1(1) of Schedule 36 (deemed registration of existing schemes) 
(and, accordingly, is treated as having become a registered pension scheme). 


Rights to take benefit before normal minimum pension age 
12 The employee has the right to retire— 
(a) at the age at which, immediately before the transfer mentioned in article 10(2), the 
employee had the right to retire under the original pension scheme, or 
(b) at the age at which, on 6th April 2006, the employee has the right to retire under the new 
pension scheme, 
whichever is the greater. 


WINDING UP OF ORIGINAL PENSION SCHEME 


Conditions for application of article 16 
13 Article 16 applies if the following conditions are met— 


(a) the winding up condition (see article 14); and 
(b) the annuity purchase condition (see article 15). 


The winding up condition 

14— (1) The winding up condition is met if— 
(a) a pension scheme (“the original pension scheme”) is being wound up, 
(b) the original pension scheme is within any of paragraphs (a) to (d) of paragraph 1(1) of 
Schedule 36 (deemed registration of existing schemes), and 
(c) condition A, B. or C is met. 

(2) Condition A is that— 
(a) the winding up commences before 6th April 2006, and 
(b) immediately before the commencement of the winding up, an individual member of the 
original pension scheme would have had rights which were protected under paragraph 22 or 
31 of Schedule 36 (or under both those paragraphs) if the winding up had commenced on or 
after 6th April 2006. 

(3) Condition B is that— 
(a) the winding up commences before 6th April 2006, 
(b) an individual becomes a member of the original pension scheme after the commencement 
of the winding up but before 6th April 2006, and 
(c) on becoming a member of the original pension scheme, the individual would have had 
rights which were protected under paragraph 22 or 31 of Schedule 36 (or under both those 
paragraphs) if the winding up had commenced on or after 6th April 2006. 

(4) Condition C is that— 
(a) the winding up commences on or after 6th April 2006, and 
(b) immediately before the commencement of the winding up, an individual member of the 
original pension scheme has rights which are protected under paragraph 22 or 31 of 
Schedule 36 (or under both those paragraphs). 


The annuity purchase condition 
15— (1) The annuity purchase condition is met if conditions A to C are met. 
(2) Condition A is that all the rights of the member have been discharged by purchasing one 
annuity which meets the conditions specified in section 74(3)(c) of the Pensions Act 1995. 
(3) Condition B is that the contract under which the annuity was purchased (“the annuity 
contract”) does not authorise the making of any payment which would be an unauthorised 
payment within the meaning of Part 4 of the Finance Act 2004. 
(4) Condition C is that the annuity contract does not provide for the immediate payment of 
benefits (so that, accordingly, the annuity contract is treated under section 153(8) of the Finance 
Act 2004 (annuity contract treated as having become a registered pension scheme), as having 
become a registered pension scheme (“the new pension scheme”) on the date on which the 
contract was made). 


Membership of the new pension scheme 
16— (1) For the purposes of Part 3 of Schedule 36 (pension schemes: transitional provisions and 
savings: pre-commencement benefit rights) the member is to be treated as having become a 
member of the new pension scheme as the result of a block transfer to it. 
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(2) In paragraph (1) “block transfer” has the aa rene given by paragraph 22(6) of Schedule 36. 


2006/574 
Registered Pension Schemes (Authorised Surplus Payments) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 s 177 


Made .. do@ lo (IYE deere 2@oManch 2006, 

Laid before the House of Commons... :. ». +10 March 2006 

Coming into force % ne nn ss oe le OAT OG) 
Commentary—Simon’s Taxes E7.512. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Registered Pension Schemes (Authorised Surplus 
Payments) Regulations 2006 and shall come into force on 6th April 2006. 


(2) In these Regulations— 


“the 1995 Act” means the Pensions Act 1995; 
“the 1988 Act” means the Income and Corporation Taxes Act 1988; 

“controlling director” means a director to whom subsection (5)(b) of section 417 of the 1988 
Act (read with sections (3), (4) and (6) of that section) applies. 


(3) In the application of these Regulations to Northern Ireland, a reference to an enactment 
applying only in Great Britain shall be construed as a reference to the corresponding enactment 
in Northern Ireland. 


Payments falling within section 37 or 76 of the Pensions Act 1995 
2— (1) A payment is an authorised surplus payment if it satisfies either paragraph (2) or (3). 


(2) A payment satisfies this paragraph if it is made in compliance with the requirements 
contained in section 37 (payment of surplus. to employer) of the 1995 Act. 


This paragraph is subject to paragraph (4). 
(3) A payment satisfies this paragraph if— 
(a) it is made in connection with the winding up of an occupational pension scheme and 


(b) the scheme making it satisfies the requirements set out in section’ 76 (excess assets on 
winding up) of the 1995 Act. 
This paragraph is subject to paragraph (4). 
(4) A payment made by an occupational pension scheme to a sponsoring employer, solely in 
respect of the death of a member is an authorised surplus payment if it satisfies the conditions in 
paragraphs (2) or (3) and— 
(a) in a case where the deceased member’s fund was an alternatively secured pension fund, it 
satisfies conditions A and B, and 
(b) in other cases, it satisfies condition B. 


Condition A 
The scheme administrator has been unable to identify any dependants of the deceased member. 
Condition B 
The member was not connected to the sponsoring employer at the date of his death. 
(5) For the purposes of this regulation and regulation 3 a member is connectedt to a sponsoring 
employer if— 

(a) the employer is a partnership and he is connected with— 


(1) a partner in the partnership, or 
(ii) a person who has been a partner in the partnership at any time during the aed 
year, or 
(b) the employer is a company and the member, or a person connected with him, is, or at any 
time during the preceding year has been, a controlling director of the company. » ) 
For the purposes of paragraph (5) any question whether a person is connected Seyi eae 
shall be determined in accordance with section 839(2) of the 1988 Act. 


Payments falling outside section 37 or 76 of the Pensions Act 1995 
3— (1) A payment made by an occupational pension scheme to a sponsoring sisi which 
does not satisfy paragraph (2) or (3) of regulation 2 is an authorised Surplus payment if’ tf 
satisfies the following conditions. a 
Condition A . oe ve rong foBTI 109 
The rules of the scheme permit such a payment to be made. 7 el 
Condition B 


The rules of the scheme contain a limit, calculated other than by reference to the size of the 
member’s fund, on the maximum amount of benefits that: one be: ston wee or in respect of, 
members of the scheme. wen edt toasdmecn 
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Condition C 


If the scheme is being wound up, the liabilities of the scheme have been fully discharged 
including any tax that may be due and there is a surplus of assets over liabilities. 


Condition D 


If the scheme is not being wound up, the requirements set out in section 37 of the 1995 Act 
would have been met if the scheme had been one to which the section applied. 
This paragraph is subject to paragraph (2). 
(2) A payment made by an occupational pension scheme to a sponsoring employer solely in 
respect of the death of a member is an authorised surplus payment if it satisfies the conditions in 
paragraph (1) and— 
(a) in a case where the deceased member’s fund was an alternatively secured pension fund, it 
satisfies conditions E and F, and 
(b) in other cases, it satisfies condition F. 


Condition E 

The scheme administrator has been unable to identify any dependants of the deceased member. 
Condition F 

The member was not connected to the sponsoring employer at the date of his death. 


2006/575 
Pension Protection Fund (Tax) Regulations 2006 


Made by the Treasury under FA 2005 s 102 


Ie pees ee eee yt tee ne Been te wen eae MORN CUUD 
Laid before the House of Commons. . . . . . . . 10 March 2006 
Gomingaintorforcere pep.smeO RPL CEO MI OR AT OlANS mot 6ed pril 2006 


Commentary—Simon’'s Taxes E7.507. 


Citation and commencement 


1 These Regulations may be cited as the Pension Protection Fund (Tax) Regulations 2006 and 
shall come into force on 6th April 2006. 


Interpretation 
2— (1) In this regulation— 
(a) paragraph (2) gives the meaning of the abbreviated references to Acts and instruments 
used in these Regulations, and 
(b) paragraph (3) deals with other expressions used in these Regulations. 
(2) In these Regulations— 
“FA 2004” means the Finance Act 2004; 
“ICTA” means the Income and Corporation Taxes Act 1988; 
“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003; 
“the Pensions Act” (without more) means the Pensions Act 2004; 
“the Pensions Order” means the Pensions (Northern Ireland) Order 2005; 
“TCGA 1992” means the Taxation of Chargeable Gains Act 1992. 
(3) In these Regulations— 
“the Board of the Pension Protection Fund” means the body corporate established under 
section 107 of the Pensions Act; 
“dependant” is to be construed in accordance with paragraph 15 of Schedule 28 to FA 2004; 
“dependants’ scheme pension” is to be construed in accordance with paragraph 16 of 
Schedule 28 to FA 2004; 
“the Fraud Compensation Fund” has the meaning given by regulation 3(1); 
“fraud compensation payment”— 
(a) in England, Wales and Scotland means a fraud compensation payment within the 
meaning of Part 2 of the Pensions Act (see section 182(1) of that Act), and 
(b) in Northern Ireland means a fraud compensation payment within the meaning of Part 3 
of the Pensions Order (see Article 165(1) of that Order); 
“Part 4” means Part 4 of FA 2004 (pension schemes); 
~ “the pension compensation provisions” — 
(a) in England, Wales and Scotland is to be construed in accordance with section 162(2) of 
the Pensions Act (the pension compensation provisions), and 
(b) in Northern Ireland is to be construed in accordance with Article 146(2) of the Pensions 
Order (the pension compensation provisions); 
“the Pension Protection Fund” has the meaning given by regulation 3(1); 
“the Pensions Act Funds” has the meaning given by regulation 3(1); 
“the Pensions Act levies” means the levies specified in paragraph (2) or (3) of regulation 3, as 
the case may require; 
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“periodic compensation” — 
(a) in England, Wales and Scotland is to be construed in accordance with Schedule 7 to the 
Pensions Act (pension compensation provisions), and 
(b) in Northern Ireland is to be construed in accordance with Schedule 6 to the Pensions 
Order (pension compensation provisions); 

“registered pension scheme” has the meaning given by section 832(1) of ICTA; 

“Schedule 36” means Schedule 36 to FA 2004 (transitional provisions); 


“scheme pension” is to be construed in accordance with paragraph 2 of Schedule 28 to FA 
2004. 


Meaning of “the Pension Protection Fund” and other expressions 
3— (1) In these Regulations— 


“the Pension Protection Fund” means the Fund required to be held, managed and applied by 
the Board of the Pension Protection Fund under section 110(1)(a) of the Pensions Act; 

“the Fraud Compensation Fund” means the Fund required to be held, managed and applied 
by the Board of the Pension Protection Fund under section 110(1)(4) of the Pensions Act; 
“the Pensions Act Funds” means the Pension Protection Fund and the Fraud Compensation 
Fund. 


(2) In England, Wales and Scotland “the Pensions Act levies” means— 


(a) the administration levy referred to in section 117(1) of the Pensions Act; 

(b) the risk-based pension protection levy referred to in section 175(1)(a) of that Act; 

(c) the scheme-based pension protection levy referred to in section 175(1)(b) of that Act; 

(d) the fraud compensation levy referred to in section 189(1) of that Act; 

(e) a levy in respect of eligible schemes imposed by regulations made under section 209(7) of 
that Act (the Ombudsman for the Board of the Pension Protection Fund). 


(3) In Northern Ireland “the Pensions Act levies” means— 


(a) the administration levy referred to in Article 103(1) of the Pensions Order; 

(b) the risk-based pension protection levy referred to in Article 158(1)(a) of that Order; 

(c) the scheme-based pension protection levy referred to in Article 158(1)(b) of that Order; 
(d) the fraud compensation levy referred to in Article 171(1) of that Order; 

(e) a levy in respect of eligible schemes imposed by regulations made under Article 191(3) of 
that Order (the PPF Ombudsman). 


Application of the Tax Acts: general 


4— (1) The Tax Acts apply in relation to the Pension Protection Fund in the same way as they 
apply in relation to a registered pension scheme. 


(2) The general rule in paragraph (1) is subject to the further provisions contained in these 
Regulations. 


Application of Part 4 of FA 2004: further provisions 


5 Section 151 of FA 2004 (meaning of “member” applies as if, in Part 4, “member” in relation 
to the Pension Protection Fund, meant— 


(a) an individual in receipt of compensation from the Pension Protection Fund, or 

(b) an individual who expects to receive such compensation following the assumption of 
responsibility, by the Board of the Pension Protection Fund, for a scheme of which that 
individual was a member. 


6— (1) Section 152 of FA 2004 (meaning of “arrangement”) applies as if, in Part 4, 
“arrangement”, in relation to an individual specified in paragraph (2), meant an arrangement 
specified in paragraph (3). 

(2) An individual is specified for the purposes of this paragraph if the individual— 


(a) is in receipt of compensation from the Pension Protection Fund, or 
(b) expects to receive such compensation following the assumption of responsibility, by the 
Board of the Pension Protection Fund, for a scheme of which that individual was a member. 


(3) An arrangement is specified for the purposes of this paragraph if it is an arrangement under 
which the individual receives (or, as the case may be, expects to receive)— 
(a) compensation paid under Schedule 7 to the Pensions Act (pension compensation provi- 
sions), or 
(5) compensation paid under Schedule 6 to the Pensions Order (pension compensation 
provisions). 


7 Chapter 2 of Part 4 (registration of pension schemes) does not apply in relation to the Pension 
Protection Fund. 


8 Section 164 of FA 2004 (authorised member payments) applies as if it also oruiitied that the 
Board of the Pension Protection Fund was authorised to make the following Niet tous or in 
respect of a member— 


(a) payments of an amount falling within section 166(2) of the Pensions Act (aay to pay, 
scheme benefits unpaid at assessment date); sovcield 


10927 Pension Protection Fund (Tax) Regulations 2006 2006/575 reg 14 


(b) payments of an amount falling within Article 150(2) of the Pensions Order (duty to pay 
scheme benefits unpaid at assessment date). 
9— (1) For the purposes of Part 4, payment of periodic compensation from the Pension 
Protection Fund to an individual is treated as payment of a scheme pension to a member of a 
registered pension scheme (see section 165 of FA 2004: pension rules). 
(2) The payment of such compensation is treated as meeting the condition specified in 
paragraph 2(2)(a) of Schedule 28 to FA 2004 (condition relating to payer of scheme pension). 
10— (1) This regulation applies if— 
(a) either condition A or B is met, and 
(b) condition C is met. 
(2) Condition A is that the Board of the Pension Protection Fund is responsible for securing that 
compensation is (and has been) paid to an individual in accordance with the pension compen- 
sation provisions. 
(3) Condition B is that the Board of the Pension Protection Fund is required to secure the 
discharge of liabilities to an individual in respect of benefits transferred to the Board under— 
(a) Chapter 3 of Part 2 of the Pensions Act (pension protection), or 
(6) Chapter 3 of Part 3 of the Pensions Order (pension protection). 
(4) Condition C is that the Board of the Pension Protection Fund provides for the securing of — 
(a) the payment of compensation in the circumstances specified in condition A, or 
(b) the discharge of liabilities in the circumstances specified in condition B, 
by the entry into an annuity contract or a number of such contracts. 


(5) For the purposes of Part 4, payment of an annuity under an annuity contract mentioned in 
paragraph (4) is treated as payment of a scheme pension. 
(6) If this regulation applies, so much of Pension rule 4 in section 165(1) of FA 2004 (pension 
rules) as provides that a scheme pension may only be paid if the member had an opportunity to 
select a lifetime annuity instead is treated as omitted. 
11— (1) Section 166 of FA 2004 (lump sum rule) and Part | of Schedule 29 to that Act 
(authorised lump sums: lump sum rule) apply with the following modifications to the payment 
of lump sums by the Pension Protection Fund to an individual. 
(2) Section 166(2) of FA 2004 (time at which a person becomes entitled to a lump sum) applies 
as if the person becomes entitled to a lump sum when a person acquires an actual (rather than a 
prospective) right to receive the lump sum. 
(3) In Schedule 29 to FA 2004, paragraph 5(1)(qa) is treated as omitted. 
12— (1) For the purposes of Part 4, payment of periodic compensation from the Pension 
Protection Fund to a dependant of an individual is treated as payment of a dependants’ scheme 
pension in respect of a member of a registered pension scheme (see section 167 of FA 2004: 
pension death benefit rules). 
(2) The payment of such compensation is treated as meeting the condition specified in 
paragraph 16(2)(a) of Schedule 28 to FA 2004 (condition relating to payer of dependants’ 
scheme pension). 
13— (1) This regulation applies if— 

(a) either condition A or B is met, and 

(b) condition C is met. 
(2) Condition A is that the Board of the Pension Protection Fund is responsible for securing that 
compensation is (and has been) paid to a dependant of an individual in accordance with the 
pension compensation provisions. 
(3) Condition B is that the Board of the Pension Protection Fund is required to secure the 
discharge of liabilities to a dependant of an individual in respect of benefits transferred to the 
Board under— 

(a) Chapter 3 of Part 2 of the Pensions Act (pension protection), or 

(b) Chapter 3 of Part 3 of the Pensions Order (pension protection). 
(4) Condition C is that the Board of the Pension Protection Fund provides for the securing of— 

(a) the payment of compensation in the circumstances specified in condition A, or 

(b) the discharge of liabilities in the circumstances specified in condition B, 
by the entry into an annuity contract or a number of such contracts. 


(5) For the purposes of Part 4, payment of an annuity under an annuity contract mentioned in 
paragraph (4) is treated as payment of a dependants’ scheme pension. 

(6) If this regulation applies, so much of Pension death benefit rule 3 in section 167(1) of FA 
2004 (pension death benefit rules) as provides that a dependants’ scheme pension may only be 
paid if the member or dependant had an opportunity to select a dependants’ annuity instead is 
treated as omitted. 

14— (1) Section 168 of FA 2004 (lump sum death benefit rule) and Part 2 of Schedule 29 to that 
Act (authorised lump sums: lump sum death benefit rule) apply to the payment of lump sums by 
the Pension Protection Fund to a dependant of a qualifying individual. 
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(2) In paragraph (1) a “qualifying individual” means an individual who was a member of a 
scheme for which the Board of the Pension Protection Fund has assumed responsibility. 


15 Sections 175 to 181 of FA 2004 (authorised and unauthorised employer payments) do not 
apply in relation to the Pension Protection Fund. 


16 Sections 182 to 185 of FA 2004 (borrowing) do not apply in relation to the Pension 
Protection Fund. 


17— (1) Section 186 of FA 2004 (exemption from tax on certain types of income) applies in 
relation to each of the Pensions Act Funds as if in subsection (1) for the reference to income tax 
there were substituted a reference to corporation tax. 


(2) The exemption provided by section 186(1) of FA 2004 (as modified by paragraph (1)) in 
relation to each of the Pensions Act Funds also applies in respect of— 


(a) any profit, gain or loss on a loan relationship within the meaning of Chapter 2 of Part 4 of 
the Finance Act 1996 (loan relationships), and 
(b) any amount received on account of the Pensions Act levies. 


18— (1) Any amount recovered by an individual’s employer on account of any of the Pensions 
Act levies is treated in the same way as relievable pension contributions paid during a tax year 
(see section 188 of FA 2004: relief for contributions). 


(2) In paragraph (1) “tax year” has the meaning given by section 279(1) of FA 2004. 


19 Relief on any amount recovered by an individual’s employer on account of any of the 
Pensions Act levies may be given in accordance with section 193 of FA 2004 (relief under net pay 
arrangements). 


20 Sections 197 and 198 of FA 2004 (spreading of relief) do not apply in relation to any sum 
paid by an employer on account of any of the Pensions Act levies. 


21 Section 199 of FA 2004 (deemed contributions) applies in relation to any sum paid by an 
employer on account of any of the Pensions Act levies as it applies in relation to a sum paid by 
an employer in or towards the discharge of any liability of the employer under the enactments 
specified in subsection (1) of that section. 


22 Section 213 of FA 2004 (surchargeable unauthorised employer payments) does not apply in 
relation to the Pension Protection Fund. 


23— (1) For the purposes of benefit crystallisation event 2 (see the Table in section 216(1) of FA 
2004) “P” is the amount of the periodic payments which will be payable to the individual in the 
period of 12 months beginning with the day on which the individual first becomes entitled to a 
periodic payment (assuming that it remains payable throughout that period at the rate at which 
it is payable on that day). 


(2) Benefit crystallisation event 2 does not apply if— 


(a) an individual becomes entitled to a scheme pension under a relevant pension scheme, 

(b) the Board of the Pension Protection Fund assumes responsibility for that relevant pension 
scheme, and 

(c) the individual receives periodic compensation from the Pension Protection Fund under 
Schedule 7 to the Pensions Act or Schedule 6 to the Pensions Order (pension compensation 
provisions) in respect of the scheme pension mentioned in sub-paragraph (a). 


(3) For the purposes of benefit crystallisation event 5 “DP” is the annual rate of periodic 
compensation to which the individual would be entitled if, on the date on which the individual 
reaches 75, the individual acquired an actual (rather than a prospective) right to receive it. 


(4) Subject to the provisions of this regulation, section 216 of FA 2004 (benefit crystallisation 
events and amounts crystallised) applies to the payment, by the Board of the Pension Protection 
Fund, of any amount falling within section 166(2) of the Pensions Act or Article 150(2) of the 
Pensions Order (duty to pay scheme benefits unpaid at assessment date) in the same any as it 
would apply if that payment had been made by a registered pension scheme. 


(5) Schedule 32 to FA 2004 (registered pension schemes: benefit crystallisation events: supple- 
mentary) applies to give the meaning of expressions used in this regulation as it applies to give 
the meaning of expressions used in the Table in section 216(1) of FA 2004 (benefit apie lisation 
events and amounts crystallised). 


24 Section 242 of FA 2004 (de-registration charge) does not apply in rate to ‘the Pension 
Protection Fund. ; 


25 Chapter 6 of Part 4 (schemes that are not registered pension bier died not. apply | in 
relation to the Pension Protection Fund. inet 


26— (1) References in Part 4 to the scheme administrator, in relation to a pension ied (see 
section 270 of FA 2004: meaning of “scheme administrator’), are to be treated as Teferences to 
the scheme administrator of the Pension Protection Fund. secob 16 asthiror 


(2) For the purposes of paragraph (1) the “scheme administrator of the Pension Protection 
Fund” means the person appointed by the Board of the Pension Protection Fund to be 
responsible for the discharge of the functions conferred or imposed on the scheme administrator 
of the Pension Protection Fund by and under Part 4. i soiane9 on! 
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27— (1) If section PD of FA 2004 (trustees ete liable as scheme administrator) applies in relation 
to the Pension Protection Fund, the Board of the Pension Protection Fund assumes liability by 
reason of that section applying in relation to that Fund. 


(2) For the purposes of section 272(4) of FA 2004 (specification of persons assuming liability) 
the Board of the Pension Protection Fund are treated as persons who assume liability by virtue 
of being specified under Head 2. 


28 Section 273 of FA 2004 (members liable as scheme administrator) does not apply in relation 
to the Pension Protection Fund. 


29— (1) A lifetime allowance enhancement factor may operate in accordance with paragraph 7 
of Schedule 36 (primary protection) in relation to all benefit crystallisation events occurring in 
relation to an individual in the circumstances specified in paragraph (2). 


(2) The circumstances are where some or all of the individual’s relevant pre-commencement 
rights are rights under a pension arrangement relating to that individual under a pension scheme 
for which the Board of the Pension Protection Fund assumes responsibility in accordance 
with— 

(a) Chapter 3 of Part 2 of the Pensions Act (pension protection), or 

(b) Chapter 3 of Part 3 of the Pensions Order (pension protection). 


(3) This regulation is to be construed as one with paragraph 7 of Schedule 36. 


30— (1) This regulation applies if there is a transfer to the Board of the Pension Protection 
Fund of all sums and assets held for the purposes of, or representing accrued rights under, an 
arrangement relating to an individual under a registered pension scheme. 


(2) For the purposes ‘of paragraph 12 of Schedule 36 (enhanced protection) the transfer is 
treated as a permitted transfer by virtue of sub-paragraph (8)(b) of that paragraph 


(3) This regulation is to be construed as one with paragraph 12 of Schedule 36. 


31— (1) For the purposes of Part 3 of Schedule 36 (pre-commencement benefit rights), the 
transfer of the property, rights and liabilities of a scheme to the Board of the Pension Protection 
Fund in accordance with a relevant transfer notice is treated as a block transfer within the 
meaning given by paragraph 22(6) of Schedule 36. 
(2) But for the purposes of determining the compensation payable where the Board of the 
Pension Protection Fund assumes responsibility for a scheme in accordance with Chapter 3 of 
Part 2 of the Pensions Act or Chapter 3 of Part 3 of the Pensions Order (pension protection), 
paragraph (1) does not affect the application of— 

(a) Schedule 7 to the Pensions Act (pension compensation provisions) or regulations made 

under that Schedule, or 

(b) Schedule 6 to the Pensions Order (pension compensation provisions) or regulations made 

under that Schedule. 
(3) In paragraph (1) a “relevant transfer notice” means— 

(a) a transfer notice given under section 160 of the Pensions Act (transfer notice), or 

(b) a transfer notice given under Article 144 of the Pensions Order (transfer notice). 


32 Paragraphs 35 and 36 of Schedule 36 (winding-up lump sums paid by former approved 
superannuation funds and right to payment of lump sum death benefit) do not apply in relation 
to the Pension Protection Fund. 


Application of the Inheritance Tax Act 1984: further provisions 
33 Section 58 of the Inheritance Tax Act 1984 (relevant property) applies in relation to property 
which is held for the purposes of the Pension Protection Fund as it applies in relation to 
property which is held for the purposes of a registered pension scheme. 
34 Section 151 of the Inheritance Tax Act 1984 (treatment of pension rights) applies in relation 
to an interest in or under the Pension Protection Fund as it applies in relation to an interest in or 
under a registered pension scheme. 


Application of ICTA: further provisions 
35— (1) Section 413(3) of ICTA (group relief: interpretation) applies as if it provided that two 
companies shall be deemed to be members of a group of companies if— 
(a) one company is the 75 per cent subsidiary of the other and neither company is the Board 
of the Pension Protection Fund, or 
(b) both companies are 75 per cent subsidiaries of the Board of the Pension Protection Fund. 
(2) This regulation is to be construed as one with Chapter 4 of Part 10 of ICTA (group relief). 


36— (1) If the Board of the Pension Protection Fund acquires more than half the ordinary 
share capital of a company (so that, accordingly, the condition in paragraph (a) of section 769(1) 
of ICTA is met), there is no change in the ownership of the company for the purposes of 
sections 767A to 768E of ICTA (change in ownership of company). 


(2) This regulation is to be construed as one with sections 767A to 768E of ICTA. 
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Application of TCGA 1992: further provisions 


37— (1) For the purposes of section 170 of TCGA 1992 (groups of companies), none of the 
following may be’a member of a group— 

(a) the Board of the Pension Protection Fund; 

(b) the Pension Protection Fund; 

(c) the Fraud Compensation Fund. 


(2) This regulation is to be construed as one with TCGA 1992. 


38— (1) For the purposes of TCGA 1992, any gain accruing to the Board of the Pension 
Protection Fund from its disposal of investments shall not be a chargeable gain if, or to the 
extent that, at the time of the disposal, those investments were held by the Board, or on its 
behalf, for the purposes of one of the Pensions Act Funds. 


(2) In paragraph (1) “investments” includes futures contracts and options contracts. 
(3) This regulation is to be construed as one with TCGA 1992. 


Application of ITEPA 2003. further provisions 
39 Step 5 of section 54(1) of ITEPA 2003 (calculation of deemed employment payment under 
arrangements made by intermediaries) applies in relation to a payment, by the intermediary, of 
any sum in respect of any of the Pensions Act levies in the same way as it applies in relation to 
any contributions that may be deducted under that step. 


40 Section 307 of ITEPA 2003 (exemption from employment income for death or retirement 
benefit provision made by employer) applies in relation to the payment of any sum in respect of 
any of the Pensions Act levies in the same way as it applies in respect of provision made by an 
employee’s employer for a retirement or death benefit. 


41 Section 579A of ITEPA 2003 (pensions) applies in relation to periodic compensation from 
the Pension Protection Fund as it applies to any pension under a registered pension scheme. 


42 A lump sum paid under Schedule 7 to the Pensions Act or Schedule 6 to the Pensions Order 
(pension compensation provisions) is treated as if it were a lump sum paid under a registered 
pension scheme to which subsection (1) of section 636A of ITEPA 2003 (exemption for certain 
lump sums under registered pension schemes) applied. 


Application of the Finance Act 2003: further provisions 


43— (1) Paragraph 8 of Schedule 4 to the Finance Act 2003 (debt as consideration) does not 
apply in relation to the Pension Protection Fund if— 


(a) the Board of the Pension Protection Fund acquires a chargeable interest as part of its 
assumption of responsibility for a scheme in accordance with Chapter 3 of Part 2 of the 
Pensions Act or Chapter 3 of Part 3 of the Pensions Order (pension protection), and 

(b) the chargeable interest is held by the Board of the Pension Protection Fund as an 
investment. 


(2) Paragraph 1 of Schedule 7 to the Finance Act 2003 (group relief) applies in relation to a 
group of companies of which the Board of the Pension Protection Fund is a member as if, in the 
case of each reference to 75%, there were substituted a reference to 50%. 


(3) For the purposes of paragraph 3(1) of Schedule 7 to the Finance Act 2003 (withdrawal of 
group relief) there is no withdrawal of group relief if the vendor is the Board of the Pension 
Protection Fund. 


(4) This regulation is to be construed as one with Part 4 of the Finance Act 2003 (stamp duty 
land tax). 


Fraud compensation payments and other related payments 


44— (1) Receipt of a payment to which this regulation applies shall not be regarded as a disposal 
of an asset for the purposes of capital gains tax or for the purposes of corporation tax on 
chargeable gains. 


(2) This regulation applies to— 


(a) a fraud compensation payment under section 185 of the Pensions Act; 
(b) an interim payment under section 186 of the Pensions Act; 

(c) a fraud compensation payment under Article 168 of the Pensions Order; 
(d) an interim payment under Article 169 of the Pensions Order; 

(e) a payment made by the Board of the Pension Protection Fund under wetior 83 of the 
Pensions Act 1995; 

(f) a payment in anticipation made by the Board of the Pension Protection Fund under 
section 84 of that Act; 

(g) a payment made by the Board of the Pension Protection Fund under Article 81 of the 
Pensions (Northern Ireland) Order 1995; 

(Ah) a payment in anticipation made by the Board of the Pension Protection Fang under 
Article 82 of that Order. : ail 14) 
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2006/614 
Registered Pension Schemes (Authorised Payments—Arrears of Pension) 
Regulations 2006 
Made by the Commissioners for HMRC under FA 2004 s 164(f) 
Mader tie, bonviosetajorall thes pee ein. cons, Qearehi 2006 
Laid before the House of Commons. . . . . . . .10 March 2006 
Gomuncvintolforcesine on the wunbers ie aoiars who abeAdpril 20006 


Commentary—Simon's Taxes E7.507. 


Citation and commencement 


1 These Regulations may be cited as the Registered Pension Schemes (Authorised Payments— 
Arrears of Pension) Regulations 2006 and shall come into force on 6th April 2006. 


Payment of arrears of pension to be an authorised payment 
2— (1) Where a registered pension scheme pays to a member of the scheme an amount 
representing accrued arrears of pension, paragraph (2) applies. 
(2) Paragraph (3) applies to so much of the payment mentioned in paragraph (1) as— 
(a) does not exceed the amount accrued during the period— 
(i) ending with the date on which he became entitled to the pension (“the actual start 
date”); and 
(ii) beginning with the earliest date from which the member could, at the actual start date, 
have required the scheme administrator, in accordance with the rules of the scheme, to 
make a payment of arrears of pension; and 
(b) constitutes taxable pension income within section 579B of ITEPA 2003. 
(3) The amount to which this paragraph applies is a payment of a prescribed description for the 
purposes of section 164(/). 
(4) In this regulation— 
“entitled” has the meaning given in section 165(3); and 
a reference to a numbered section, without more, is a reference to the section of the Finance 
Act 2004 bearing that number. 


2006/643 
Films (Definition of “British Film”) Order 2006 


Made by the Secretary of State under the Films Act 1985 Sch 1 para 10(2) 


Gcee en Peve wt he es else. 2 SS Marc 200g 
GOTT OUNLOMOLCEe et Bn te Pe ee A eS NY April 2000 


Citation, commencement and interpretation 
1— (1) This Order may be cited as the Films (Definition of “British Film”) Order 2006 and shall 
come into force on the day after the day on which it is made. 
(2) “The Schedule” means Schedule | to the Films Act 1985, and a reference to a numbered 
paragraph is a reference to the paragraph bearing that number in the Schedule. 


Transitional provisions 
2— (1) An application for certification under paragraph 2 which is made in relation to a film for 
which the first day of principal photography is on or after Ist April 2006 shall be determined by 
the Secretary of State in accordance with the Schedule as modified by this Order. 
(2) An application for certification under paragraph 2 which is made in relation to a film for 
which the first day of principal photography is before 1st April 2006 shall be determined by the 
Secretary of State in accordance with the Schedule as in force immediately before the com- 
mencement of this Order if production is completed before Ist January 2007; otherwise it shall 
be determined in accordance with the Schedule as modified by this Order. 
(3) For this purpose the production of a film is completed when the film is first in a form in 
which it can reasonably be regarded as ready for copies of it to be made and distributed for 
presentation to the general public. 


Modification of the Schedule 
3 In paragraph 1(1) (preliminary) omit the definitions of “Commonwealth country” and “film 
production activity”. 
4 For paragraph 4 (British films for purposes of the Schedule) substitute— 
“4 (1) A film is a British film for the purposes of this Schedule if the requirements specified 
in sub-paragraphs (2) and (3) are met. 
(2) The first requirement is that throughout the period during which the film is being made 
the maker of the film is— 
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(a) a person ordinarily resident in a member State, or 
(b) acompany which 1s registered in a member State and of which the central management 
and control of business is exercised in a member State. 


(3) The second requirement is that the film passes the relevant cultural test (see para- 
graph 4A, 4B or 4C). 


(4) For the purposes of this paragraph and paragraphs 4A to 4D a state shall be treated as if 
it were a member State if— 


(a) it is a party to an agreement under Article 310 of the Treaty establishing the European 
Community, and 

(b) the agreement requires a maker of a film who is ordinarily resident or registered in that 
state to be treated for the purposes of this Schedule in the same way as a maker of a film 
who is ordinarily resident or registered in a member State. 


(5) Her Majesty may by Order in Council provide for films to be treated as British films for 
the purposes of this Schedule if they are made in accordance with the terms of any 
agreement between Her Majesty’s Government in the United Kingdom and any other 
government, international organisation or authority. 


(6) This paragraph has effect subject to paragraph 5 (excluded films). 


4A— (1) The cultural test for a film other than a documentary (see paragraph 4B) or an 
animation (see paragraph 4C) is as follows. 


(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 


(a) 1 point if at least 50% of the film is set in the United Kingdom; 

(b) 1 point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 

(c) 1 point if the film depicts a British story; 

(d) 1 point if at least 50% of the original dialogue is recorded in the English language or in 
a recognised regional or minority language. 


(4) Up to 15 points shall be awarded.in respect of work carried out in the making of the film 
as follows— 


(a) up to 6 points depending on the percentage of principal photography. that is carried 
out in the United Kingdom as follows— 
(i) 6 points for 75%, 
(11) 5 points for 62.5%, 
(iii) 4 points for 50%, 
(iv) 3 points for 37.5%, 
(v) 2 points for 25%, 
(vi) 1 point for 10%; 
(b) up to 4 points depending on the percentage of the work on visual effects that i is carried 
out in the United Kingdom as follows— 
(i) 4 points for 75%, 
(ii) 3 points for 50%, 
(ii) 2 points for 25%, 
(iv) 1 point-for 10%; 
(c) 1 point if at least 75% of the work on special effects is 5 caine out in ike United 
Kingdom; 
(d) up to 2 points depending on the percentage of the work on performing and recording 
une original music score created for the film that is carried out in the Uaited Renadom as 
ollows— 


(i) 2 points for 75%, 
(i) 1 point for 50%; 


(e) 1 point if at least 75% of the work on audio post production is carried out in the 
United Kingdom; 
(f) 1 point if at least 75% of the work on image processing is carried ont in the United 
Kingdom. Nq 
(5) Up to 13 points shall be awarded in respect of the personnel involved 1 in the making of the 
film as follows— 


(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
person; 

(b) up to 2 points depending on the number of the scriptwriters who are aoa 
persons as follows— 


(i) if there is only one scriptwriter, 2 points if he is a qualifying bbb ae* : 
(i) if there are only two scriptwriters, 2 points if both of oe Ee qualifying persons, 1 
point if one of them is, ) enqeTgerig-dix 
(iti) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point if one of them is, i dt oft Yo tealsen onl 
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(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead scriptwriters is a 
qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the actors who are qualifying persons as 
follows— 

(1) if there are more than three actors, 2 points if two or more of the three lead actors 
are qualifying persons, | point if one of the three lead actors is a qualifying person, 
(ii) 1f there are only three actors, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 

(iii) if there are only two actors, 2 points if both of them are qualifying persons, | point 
if one of them is, 
(iv) if there is only one actor, 2 points if he is a qualifying person; 
(f) 1 point if at least 50% of the cast are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department ‘who are 
qualifying persons as follows— 
(i) 3 points for five or more, 
(11) 2 points for three or four, 
(iii) 1 point for one or two; 
(h) | point if at least 50% of the production crew are qualifying persons. 
4B— (1) The cultural test for a documentary is as follows. 
(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 
(a) | point if at least 50% of the film is set in the United Kingdom; 
(6) | point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 
(c) 1 point if the film depicts a British story; 
(d) 1 point if at least 50% of the original dialogue is recorded in the English language or in 
a recognised regional or minority language. 


(4) Up to 15 points shall be awarded in respect of work carried out in the making of the film 
as follows— 
(a) up to 6 points depending on the percentage of the work on shooting and visual effects 
that is carried out in the United Kingdom as follows— 
(1) 6 points for 75%, 
(11) 5 points for 62.5%, 
(iii) 4 points for 50%, 
(iv) 3 points for 37.5%, 
(v) 2 points for 25%, 
(vi) 1 point for 10%; 
(b) up to 4 points depending on the percentage of the work on research and development 
that is carried out in the United Kingdom as follows— 
(i) 4 points for 75%, 
(11) 3 points for 50%, 
(iii) 2 points for 25%, 
(iv) 1 point for 10%; 
(c) 1 point if at least 75% of the work on special effects is carried out in the United 
Kingdom; ; 
(d) up to 2 points depending on the percentage of the work on performing and recording 
the original music score created for the film that is carried out in the United Kingdom as 
follows— 
(i) 2 points for 75%, 
(11) 1 point for 50%; 
(e) 1 point if at least 75% of the work on audio post production is carried out in the 
United Kingdom; Dot : 
(f) 1 point if at least 75% of the work on image processing is carried out in the United 
Kingdom. 
(5) Up to 13 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— 
(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
person; wiuedsy ; a 
(b) up to 2 points depending on the number of the scriptwriters who are qualifying 
persons as follows— 
(i) if there is only one scriptwriter, 2 points if he is a qualifying person, 
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(ii) if there are only two scriptwriters, 2 points if both of them are qualifying persons, | 

point if one of them is, 
(iii) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 
(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead scriptwriters is a 
qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the participants who are qualifying persons 
as follows— 

(i) if there are more than three participants, 2 points if two or more of the three lead 
participants are qualifying persons, 1 point if one of the three lead participants is a 
qualifying person, 

(11) if there are only three participants, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 

(iu) if there are only two participants, 2 points if both of them are avatibane persons, | 
point if one of them is, 
(iv) if there is only one participant, 2 points if he is a qualifying person; 


(f) 1 point if at least 50% of all of the participants are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department who are 
qualifying persons as follows— 


(1) 3 points for four, 
(ii) 2 points for three, 
(iu) 1 point for one or two; 
(h) 1 point if at least 50% of the production crew are qualifying persons. 
4C— (1) The cultural test for an animation is as follows. 
(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 


(a) 1 point if at least 50% of the film is set in the United Kingdom; 

(6) 1 point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 

(c) 1 point if the film depicts a British story; 

(d) 1 point if at least 50% of the original dialogue is recorded in the English language or ir 
a recognised regional or minority language. 


(4) Up to 15 points shall be awarded in respect of work carried out in the making of the film 
as follows— 


(a) up to 6 points depending on the percentage of the work on shooting, visual design 
layout and storyboarding that is carried out in the United Kingdom as follows— 

(1) 6 points for 75%, 

(11) 5 points for 62.5%, 

(iii) 4 points for 50%, 

(iv) 3 points for 37.5%, 

(v) 2 points for 25%, 

(vi) 1 point for 10%; 
(b) up to 4 points depending on the percentage of the work on visual effects that is carriec 
out in the United Kingdom as follows— 


(1) 4 points for 75%, 

(11) 3 points for 50%, 

(iii) 2 points for 25%, 

(iv) 1 point for 10%; 
(c) 1 point if at least 75% of the work on special effects is carried out in the Unitec 
Kingdom; 
(d) up to 2 points depending on the percentage of the work on performing and recording 
the original music score created for the film that is carried out in the ae Kingdom a: 
follows— tan 


(i) 2 points for 75%, 
(ii) 1 point for 50%; 


(e) | point if at least 75% of the work on voice recording ant audio poe production i is 
carried out in the United Kingdom; ainiog 
(f) 1 point if at least 75% of the work on image processing is cAeried out in the Unitec 
Kingdom. o} qu 
(5) Up to 13 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— li fi) 
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(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
person; 

(b) up to 2 points depending on the number of the scriptwriters who are qualifying 
persons as follows— 

(i) if there is only one scriptwriter, 2 points if he is a qualifying person, 

(ii) if there are only two scriptwriters, 2 points if both of them are qualifying persons, | 
point if one of them is, 

(ii) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 
(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead scriptwriters is a 
qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the actors who are qualifying persons as 
follows— 

(1) if there are more than three actors, 2 points if two or more of the three lead actors 
are qualifying persons, | point if one of the three lead actors is a qualifying person, 
(ii) if there are only three actors, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 

(iii) if there are only two actors, 2 points if both of them are qualifying persons, | point 
if one of them is, 
(iv) if there is only one actor, 2 points if he is a qualifying person; 
(f) | point if at least 50% of the cast are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department who are 
qualifying persons as follows— 
(i) 3 points for five or more, 
(11) 2 points for three or four, 
(iii) 1 point for one or two; 
(h) 1 point if at least 50% of the production crew are qualifying persons. 
4D— (1) In paragraphs 4A to 4C— 


“cast” means all the actors and performers but not the extras who appear in a film; 
“heads of department” has the meaning given by sub-paragraph (2); 
“participant” means a presenter, narrator, subject or other person who participates and 
appears in a documentary; 
“production crew” means all the persons directly involved in the production of a film who 
do not appear in the film; 
“qualifying person” means a citizen of, or a person ordinarily resident in, a member State; 
“recognised regional or minority language” means Welsh, Scottish-Gaelic, Irish, Scots, 
Ulster Scots or Cornish; 
“special effects” means artificial techniques or processes, which are not visual effects, used 
to create an illusion in a film; 
“visual effects” means digital alterations to a film’s images. 

(2) “Heads of department” means— 
(a) in paragraph 4A, the lead cinematographer, the lead production designer, the lead 
costume designer, the lead editor, the lead sound designer, the lead visual effects supervisor 
and the lead hair and makeup supervisor; 
(b) in paragraph 4B, the lead cameraman, the lead sound recordist, the lead editor and the 
lead researcher; 
(c) in paragraph 4C, the lead layout supervisor, the lead production designer, the lead 
character designer, the lead editor, the lead sound designer, the lead visual effects 
supervisor and the lead modelling supervisor. 


(3) For the purposes of paragraphs 4A to 4C— 


(a) a film is set in the United Kingdom if it is set in a country which is now part of the 
United Kingdom; and 
(b) a film depicts a British story if the subject matter of the film or the underlying material 
on which the film is based is British. 
(4) The amount of work that is carried out in the United Kingdom or elsewhere shall be 
determined— 
(a) for the purposes of paragraph 4A(4)(a) (principal photography), by reference to the 
number of days spent on the work; 
(b) for the purposes of paragraphs 4A(4)(b) to (f), 4B(4)(a) to (f) and 4C(4)(a) to (f) 
(other matters), by reference to the amount of expenditure on the work. 
(5) No points shall be awarded under any provision of paragraph 4A(4), 4B(4) or 4C(4) 
(points awarded in respect of the making of the film) in respect of work the expenditure on 
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which is, in the opinion of the Secretary of State, insignificant in relation to the expenditure 
on all the work carried out in the making of the film.”. 
5 Omit paragraphs 6 (ascertainment of labour costs and playing time), 7 (determination o! 
requisite amount of labour costs) and 8 (power of Secretary of State to direct alteration of! 
labour costs). 


2006/843 
Loan Relationships and Derivative Contracts (Disregard and Bringing into Account of 
Profits and Losses) Regulations 2006 


Made by the Treasury under FA 1996 s 84A(3A), FA 2002 Sch 26 paras 16(3A), 17C(1) 


Made . . a ar REP AUS, 
Laid before the House of Commons... . . . ... 21 March 2006 
Cominginto force’ 2) 2 2 OTS A ae re aren 


Commentary—Simon’'s Taxes D1.844. 

Revocation—These Regulations revoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and losse: 
arising in accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 2! 
para 11(2)-(5) in relation to exchange gains and losses arising in straddling accounting periods). 


Citation, commencement and effect 
I— (1) These Regulations may be cited as the Loan Relationships and Derivative Contract: 
(Disregard and Bringing into Account of Profits and Losses) Regulations 2006, and shall come intc 
force on 22nd March 20006. 
(2) These Regulations have effect in relation to accounting periods ending on or after 22nd Marcl 
2006. 


(3) But these Regulations do not have effect where a company ceased to be party to a loar 
relationship or derivative contract before 22nd March 2006.' 
' These Regulations revoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and losses arising i 


accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 21 para 11(2)-(5) iz 
relation to exchange gains and losses arising in straddling accounting periods). : 


Interpretation 
2— (1) In these Regulations— 


“for accounting purposes” means for the purposes of accounts drawn up in accordance witl 
generally accepted accounting practice, and “generally accepted accounting practice” has th 
meaning given by section 50 of the Finance Act 2004; 

“derivative contract” has the same meaning as in Schedule 26 to the Finance Act 2002; 
“hedged item” is to be construed in accordance with regulation 3; 

“hedging instrument” is to be construed in accordance with regulation 3; 

“hedging relationship” is to be construed in accordance with regulation 3; 

“underlying subject matter” has the same meaning as in Schedule 26 to the Finance Act 2002. 


(2) In these Regulations “designated ”, “effective hedge”, “firm commitment”, “forecast trans 
action”, “foreign operation” and “net investment in a foreign operation” have the same meaning a. 
for accounting purposes. 


(3) For the purposes of these Regulations two companies are treated as being in the same group 1 
there is a connection between the two companies within the meaning given by section 87 of th 
Finance Act 1996 (accounting method where parties have a connection). ! 

' These Regulations revoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and losses arising it 
accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 21 para 11(2)+(5) it 
relation to exchange gains and losses arising in straddling accounting periods). 
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Interpretation of “hedging relationship” and related expressions 


3— (1) For the purposes of these Regulations, a company has a hedging relationship between « 
derivative contract or a liability representing a loan relationship on the one hand (“the hedging 
instrument’) and an asset, liability, receipt or expense on the other (“the hedged item”) if and to the 
extent that— 


(a) the hedging instrument and the hedged item are designated by the company as a ficlize: or 
(b) in any other case the hedging instrument is intended to act as a hedge of— —— ~~ 


(i) the exposure to changes in fair value of a hedged item which is a recognised asset 01 
liability or an unrecognised firm commitment or an identified portion of such an asset, liabilit) 
or commitment that is attributable to a particular risk and could affect profit or wee of the 
company, f 

(ii). the exposure to variability in cash flows that is attributable to ee Bie oe anaes 
with a hedged item that is a recognised asset or liability or a forecast transaction and coulc 


affect profit or loss of a company; or emer donedtiangha 
(iti) a net investment in a foreign operation of the company. sior vd .(ex93senm medio) 
(2) In these Regulations— ) Hide aronophokh (2)ch 


(a) any reference to a hedging instrument pa a <8 ahr to part of an instrument; and 


) 


: 
\ 
: 
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(b) any reference to a hedged item includes a reference to part of a hedged item.' 


Amendments—' These Regulations revoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and 
losses arising in accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 21 
para 11(2)-(S) in relation to exchange gains and losses arising in straddling accounting periods). 


Disallowance of certain exchange losses where obligations may be settled in more than 
one currency 
4— (1) This regulation applies to an exchange loss arising to a company if— 
(a) the exchange loss arises— 
(i) in relation to an asset or liability representing a loan relationship of the company, or 
(ii) in relation to a derivative contract whose underlying subject matter consists wholly or 
partly of currency, and 
(b) conditions A to D are met. 
(2) Condition A is that the company is party to one or more loan relationships or derivative 
contracts (“the specified instruments”). 
(3) Condition B is that another company in the same group (“company Y”) has a net investment in 
a foreign operation. 
(4) Condition C is that if the assets constituting the net investment were held instead by the 
company, it is likely that there would be a hedging relationship (with the specified instruments 
constituting the hedging instrument and the net investment constituting the hedged item). 
(5) Condition D is that there are arrangements in place such that— 
(a) the arrangements are represented by any combination of loan relationships and derivative 
contracts (“the arrangement instruments’); 
(b) company Y is a party to at least one of the arrangement instruments; and 
(c) company Y, or another company that is party to the arrangements, can, by exercising an 
option included in the terms of any arrangement instrument or otherwise, determine that an 
exchange gain or loss that would arise, but for the company’s ability to determine otherwise, does 
not arise. 
(6) For the purposes of section 84A(3A) of the Finance Act 1996 there is prescribed any exchange 
loss arising to the company in relation to any of the specified instruments representing a loan 
relationship of the company to the extent that existing unallowable purposes rules do not apply. 
(7) For the purposes of paragraph 16(3A) to Schedule 26 to the Finance Act 2002 there is 
prescribed any exchange loss arising to the company in relation to any derivative contract which is 
one of the specified instruments to the extent that existing unallowable purposes rules do not apply. 
(8) In this regulation “existing unallowable purposes rules” means the rules specified in— 


(a) paragraph 13 of Schedule 9 to the Finance Act 1996 (loan relationships for unallowable 
purposes), and 
(b) paragraph 23 of Schedule 26 to the Finance Act 2002 (derivative contracts for unallowable 
purposes). ¢ 

Amendments—' These Regulations revoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and 


losses arising in accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 21 
para 11(2)-(5) in relation to exchange gains and losses arising in straddling accounting periods). 


[Disallowance of certain losses arising on derivative contracts 
5— (1) This regulation applies if there is an arrangement where conditions A to D are met. 


(2) Condition A is that a company is party to two or more derivative contracts under the 
arrangement to hedge a currency risk. 


(3) Condition B is that those derivative contracts are intended, when taken together, to act as a 
hedge of that currency risk. » 


(4) Condition C is that the arrangements are such that— 


(a) if a profit arises on at least one of those derivative contracts, that profit would fall within 
paragraph 16(3) of Schedule 26 to the Finance Act 2002, and 

(b) if a loss arises on at least one of those derivative contracts, that loss would not fall within 
paragraph 16(3) of Schedule 26 to the Finance Act 2002. 


(5) Condition D is that a loss to which paragraph (4)(b) applies arises under a derivative contract 
which is an option. 


(6) The amount of the loss arising on the derivative contract mentioned in paragraph (5) is not.to be 
recognised in determining the company’s profit or loss for any period. ]': ° 


Amendments—! Regulation 5 substituted by the Loan Relationships and Derivative Contracts (Disregard and Bringing into 
Account of Profits and Losses) (Amendment) Regulations, SI 2006/936 with effect from 29 March 2006. This 
amendment has effect— ; ; ai: 

(a) in relation to accounting periods ending on or after 22 March 2006 in the case of accounting periods beginning on 

or after | January 2006, and 

(b) in relation to accounting periods ending on or after 29 March 2006 in any other case. liye. 
But this amendment does not have effect where a company ceased to be party to a loan relationship or derivative 
contract before 29 March 2006. f ; Boi 

? These Regulations reyoked by FA 2009 s 43, Sch 21 para 10 with effect in relation to exchange gains and losses arising in 
accounting periods beginning on or after 22 April 2009 (subject to the provisions in FA 2009 Sch 21 para 11(2)-(5) in 
relation to exchange gains and losses arising in straddling accounting periods). 
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Revocation—Regulations revoked by the Energy-Saving Items Regulations, SI 2007/831 reg 5, Sch, with effect in relation 1 
expenditure incurred on or after 6 April 2007 
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Authorised Investment Funds (Tax) Regulations 2006 


Made by the Treasury under F(No 2)A 2005 ss 17(3), 18, FA 1995 s 152 
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Commentary—Simon’s Taxes D8.140. 


PART 1 
PRELIMINARY PROVISIONS AND INTERPRETATION 


PRELIMINARY PROVISIONS 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Authorised Investment Funds (Tax) Regulé 
tions 2006, and shall come into force on Ist April 2006. 


(2) These Regulations have effect— 
(a) for the purposes of income tax— 


(1) for the tax year 2006-07 and subsequent tax years, and 
(11) for distributions made on or after 6th April 2006; 


(b) for the purposes of corporation tax— 


(1) on income, for accounting periods beginning on or after Ist April 2006, 
(11) on chargeable gains, in relation to disposals made on or after Ist April 2006, and 
(ii) for distributions made on or after Ist April 2006; and 


(c) for the purposes of capital gains tax, in relation to disposals made on or after 6th Apr 
2006. 


(3)... 


Commentary—Simon's Taxes D8.150. 
Amendment—! Para (3) revoked by the Authorised Investment Funds (Tax) (Amendment No 2) Regulations, SI 2007/7° 
regs 2, 8 with effect from 6 April 2007. 


Structure of these Regulations 


2— The structure of these Regulations is as follows— 


this Part contains preliminary provisions and provides for interpretation; 

[Part 1A deals with the genuine diversity of ownership condition;}* 

Part 2 deals with the tax treatment of authorised investment funds; 

[Part 2A deals with qualified investor schemes]? 

[Part 2B deals with diversely owned AIFs;]* 

Part 3 deals with distributions made by authorised investment funds; 

Part 4 deals with the treatment of participants in authorised investment funds; 
[Part 4A deals with Property AIFs;]! 

[Part 4B deals with Tax Elected Funds;}* a 
Part 5 deals with compliance; 

Part 6 contains further provisions relating to authorised investment funds; | — 
Part 7 contains consequential amendments and modifications of enactments; aad 
Part 8 contains final provisions. 


Commentary—Simon's Taxes D8.150. 

Amendments—! Entry inseutes te the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 208/703 regs 2, 
with effect from 6 April 200 

? Entry inserted by the (ine Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159. seg 3, 4 wit 
effect from 1 January 2009. In relation to a qualified investor scheme authorised by the Financial noes ‘Author 
before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 

3 Entries for Parts 1A, 2B and 4B inserted by the Authorised Investment Funds (Tax) (Amendment) Regulation 
SI 2009/2036 regs 2, 3 with effect from 1 September 2009. td 
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INTERPRETATION 


Definition of “authorised investment funds” 
3 In these Regulations “authorised investment funds” means— 
(a) open-ended investment companies, and 
(b) authorised unit trust schemes. 


Commentary—Simon's Taxes D8.151. 


Definition of “open-ended investment company” 
4 In these Regulations “open-ended investment company” means a company incorporated in the 
United Kingdom to which section 236 of FISMA 2000 applies. 


Commentary—Simon’s Taxes D8.151. 


Interpretation of expressions relating to authorised unit trust schemes 


5— (1) In these Regulations “unit trust scheme” has the meaning given by section 237 of 
FISMA 2000. 

(2) For the purposes of these Regulations a unit trust scheme is authorised in relation to an 
accounting period if an order under section 243 of FISMA 2000 is in force in relation to that 
scheme during the whole or part of that accounting period. 

(3) In these Regulations “unit holder” means a person entitled to a share of the investments 
subject to the trusts of a unit trust scheme. 


Commentary—Simon’'s Taxes D8.151. 


Further definitions generally relevant for authorised investment funds 
6— (1) In these Regulations the “legal owner” means— 
(a) in relation to an open-ended investment company, the open-ended investment company, 
and 
(6) in relation to an authorised unit trust, the trustees of the trust. 
(2) In these Regulations the “scheme property” means— 
(a) in relation to an open-ended investment company, the property subject to the collective 
investment scheme constituted by the company, and 
(5) in relation to an authorised unit trust, the property subject to the collective investment 
scheme constituted by the trust. 
(3) In these Regulations the “manager” means— 
(a) in relation to an open-ended investment company, the authorised corporate director, and 
(6) in relation to an authorised unit trust, the person who is the manager of the trust for the 
purposes of Chapter 3 of Part 17 of FISMA 2000 (authorised unit trust schemes). 
(4) In these Regulations, unless a contrary intention appears, “units” means the rights or 
interests (however described) of the participants in the authorised investment fund. 


(5) In these Regulations “accumulation unit” means— 
(a) in relation to an open-ended investment company, a share in the company in respect of 
which income is credited periodically to the capital part of the scheme property of the 
company, and | svi: 
(6) in relation to an authorised unit trust, a unit in the trust in respect of which income is 
credited periodically to the capital part of the scheme property of the trust. 
(6) In these Regulations a “participant”, in relation to an authorised investment fund, means a 
beneficial owner of units in the fund, except where the units are held on trust (other than a bare 
trust) or are comprised in the estate of a deceased person, and in such a case the participant, in 
relation to the fund, means the trustees of the trust, or, as the case may be, the deceased’s 
personal representatives. 
[(7) In these Regulations “instrument constituting the fund” means— 
(a) in relation to an open-ended investment company, the instrument of incorporation, and 
(b) in relation to an authorised unit trust scheme, the trust deed. 
(8) In these Regulations “genuine diversity of ownership condition” has the meaning given by 
regulation 9A]! 


Commentary—Simon’s Taxes D8.151. 
Amendments—' Paras (7), (8) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 4 with effect from 1 September 2009. 


Umbrella companies and umbrella schemes: interpretation 


7— (1) In these Regulations “umbrella company” has the meaning given by section 468A(4) of 
ICTA, and a reference to a part of an umbrella company is to be construed in accordance with 
that provision. 
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(2) For the purposes of these Regulations each of the parts of an umbrella company is regarded 
as an open-ended investment company and the umbrella company as a whole shall not be so 
regarded. 


(3) In relation to a part of an umbrella company, any reference— 


(a) to investments or to scheme property of an open-ended investment company has effect as 
a reference to such of the investments or to such of the scheme property as under the 
arrangements form part of the separate pool to which that part of the umbrella company 
relates, and 

(b) a person for the time being having rights in that part is regarded as the owner of shares in 
the open-ended investment company which that part is regarded as being by virtue of 
paragraph (2), and not as the owner of shares in the umbrella company itself. 


(4) In relation to a part of an umbrella company, any references in these Regulations to the 
instrument of incorporation or the prospectus in issue for the time being (including any 
supplements to that prospectus) of an open-ended investment company have effect, for the 
purposes of these Regulations, as references to such parts of the instrument of incorporation or 
of that prospectus (including any supplements to that prospectus) as apply to that part of the 
umbrella company. 


(5) In these Regulations “umbrella scheme” has the meaning given by section 468(8) of ICTA, 
and a reference to a part of an umbrella scheme is to be construed in accordance with that 
provision. 

(6) For the purposes of these Regulations each of the parts of an umbrella scheme is regarded as 
an authorised unit trust and the umbrella scheme as a whole is not regarded as an authorised 
unit trust or as any other form of collective investment scheme. 


(7) In relation to a part of an umbrella scheme, any reference— 


(a) to investments or to scheme property subject to the trusts of an authorised unit trust has 
effect as a reference to such of the investments or to such of the scheme property as under the 
arrangements form part of the separate pool to which that part of the umbrella scheme 
relates, and 
(b) to a unit holder, has effect as a reference to a person for the time being having rights in 
that separate pool. 
(8) In relation to a part of an umbrella scheme, any references in these Regulations to the 
prospectus in issue for the time being (including any supplements to that prospectus) of an 
authorised unit trust have effect, for the purposes of these Regulations, as references to such 
parts of that prospectus (including any supplements to that prospectus) as apply to that part of 
the umbrella scheme. 


Commentary—Simon's Taxes D8.151. 


General interpretation 
8 In these Regulations— 


“authorised corporate director”, in relation to an open-ended investment company, means a 
corporate director of the company acting in the capacity as the director having responsibility 
for the management of its scheme property, being an authorised person within the meaning 
given by section 31(2) of FISMA 2000, or if there is no such director, the person for the time 
being having responsibility for the management of the scheme property of the company and 
acting in that capacity; 

“collective investment scheme” has the meaning given by section 235 of FISMA 2000; 
thes “Commissioners” means the Commissioners for Revenue and Customs; 
[“connected person” has the meaning given in— 


(a) sections 993 and 994 of ITA 2007 (connected persons) in thts case. of a person 
chargeable to income tax, and 

(b) section 839 of ICTA (connected persons) in the case of a sax chargeable to 
corporation tax;]? 3 


“creditor relationship” has the meaning given by section 103(1) of FA 1996 
“derivative contract” means— 


(a) a contract which is a derivative contract within the meaning of Schedule 261 to: FA 2002, 
or ols 

(b) a contract which is, in the accounting period in question, ‘treated. _as if it, were a 
derivative contract by virtue of paragraph 36 of that Schedule (contracts. relating to 
holdings in unit trust schemes, open-ended investment companies and offshore funds), 


“investments” do not include cash awaiting investment; 

“net asset value” means the value of the assets of the authorised ra ee ey the 
deduction of specified liabilities; 

“owner of shares”, in relation to an open-ended investment company, means a beneficial 
owner of shares in the company, except where the shares are held on trust (other than a bare 
trust) or are comprised in the estate of a deceased person, and in such a case the owner of 
shares, in relation to the company, means the trustees of the trust, or, as the case may be, the 
deceased’s personal representatives; istey vO desl 
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“reporting date” means the final day of each annual and eaclr half-yearly accounting period of 
the authorised investment fund; 
“residence declaration” is to. be construed in accordance with regulation 31; 
“tax year’—= 
(a) in relation to income tax, means a year of assessment within the meaning of ICTA (see 
section 832(1) of that Act), and 
(b) in relation to capital gains tax, means a year of assessment within the meaning of 
TCGA 1992 (see section 288(1) of that Act). 
[“tribunal” means the First-tier Tribunal or, where determined by or under Tribunal Procedure 
Rules, the Upper Tribunal.]' 


Commentary—Simon's Taxes D8.151. 

Amendments—' Entry for “tribunal” inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 154, 155 with effect from 1 April 2009. 

2 Entry for “connected person” inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 5 with effect from 1 September 2009. 


Abbreviations and general index 
9— (1) The Schedule to these Regulations (which contains abbreviations and defined expressions 
that apply for the purposes of these Regulations) has effect. 
(2) Part 1 of the Schedule gives the meaning of the abbreviated references to Acts used in these 
Regulations. 
(3) Part 2 of the Schedule lists the places where expressions used in these Regulations are defined 
or otherwise explained— 


(a) in these Regulations for the purposes of these Regulations, or 
(b) in these Regulations for the purposes of a Part or Chapter of these Regulations. 


[PART 1A 
THE GENUINE DIVERSITY OF OWNERSHIP CONDITION 


The genuine diversity of ownership condition 
9A— (1) For the purposes of these Regulations, the genuine diversity of ownership condition is 
as follows. 
(2) The genuine diversity of ownership condition is that an authorised investment fund must— 
(a) meet conditions A to C throughout the accounting period; or 
(6) comply with paragraph (8). 
(3) Condition A is that the fund documents— 
(a) contain a statement that units in the fund will be widely available, 
(b) specify. the intended categories of investor, and 
(c) specify that the manager of the fund must market and make available the units in the fund 
in accordance with paragraph 9A(6)(a). 
(4) Condition B is that neither— 


(a) the specification of the intended categories of investor, nor 
(b) any other terms or conditions governing participation in the fund, whether or not 
specified in the fund documents, 
have a limiting or deterring effect. 
(5) In paragraph (4) a limiting or deterring effect means an effect which— 
(a) limits investors to a limited number of specific persons or specific groups of connected 
persons, or tq 1 
(b) deters a reasonable investor within the intended categories of investor from investing in 
the fund. 
(6) Condition C is that— 
(a) units in the fund must be marketed and made available— 
(i) sufficiently widely to reach the intended categories of investors, and 
(ii) in a manner appropriate to attract those categories of investors; and 
(b) a person who is in an intended category of investor can, upon request to the manager of 
the fund, obtain information about that fund and acquire units in it. 
Condition C is subject to paragraph (7). 
(7) Condition C shall be treated as being met even if at the relevant time the fund has no 
capacity to receive additional investments, unless 
(a) the capacity of the fund to receive investments in it is fixed by the fund documents (or 
otherwise), and : 
(b) a pre-determined number of specific persons or specific groups of connected persons 
»-make investments in the fund which collectively exhausts all, or substantially all, of that 
capacity. lorg Istiq 18 boi a 
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(8) An authorised investment fund which is a Property AIF also meets the genuine diversity of 
ownership condition if— 
(a) an investor in the fund is a unit trust scheme (a “feeder fund”); 
(b) conditions A to C are met in relation to the authorised investment fund after taking into 
account— 


(i) the fund documents relating to the feeder fund, and 
(11) the intended investors in the feeder fund; and 


(c) the authorised investment fund and the feeder fund have the same manager (or proposed 
manager). 

(9) In this Part “fund documents” means— 
(a) the instrument constituting the fund, and 
(b) the fund’s prospectus in issue for the time being (including any supplements to the 
prospectus). |! 


Amendments—! Part 1A inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 6 with effect from 1 September 2009. 


[Clearance in relation to the genuine diversity of ownership condition 


9B— (1) An application for clearance that an authorised investment fund meets the genuine 
diversity of ownership condition (see regulation 9A) may be made in writing to the Commission- 
ers by the manager (or proposed manager) of an authorised investment fund. 

(2) An application for clearance must be accompanied by the fund documents in the form in 
which it is proposed that those documents will apply at the beginning of the first accounting 
period of the fund for which clearance is sought. 


(3) If regulation 9A(2)(b) and (8) applies, an application for clearance by the authorised 
investment fund must be accompanied by— 


(a) the documents specified in paragraph (2), and 

(b) the fund documents of the feeder fund in the form in which it is proposed that those 
documents will apply at the beginning of the first accounting period of the fund for which 
clearance is sought. 


(4) The Commissioners may require the manager (or proposed manager) to provide further 
particulars if they believe that full particulars of the fund have not been provided. 


(5) The Commissioners must notify the applicant within 28 days of the receipt of the particulars 
(or, if paragraph (4) applies, of all further particulars required) that they— 

(a) give clearance that the fund meets the genuine diversity of ownership condition, 

(b) give that clearance subject to conditions, or 

(c) refuse to give that clearance. 


(6) An authorised investment fund (and investors in that fund) may not rely on a clearance given 
under this regulation if— 


(a) at the beginning of the first accounting period of the fund to which the clearance relates 
(and at the beginning of each subsequent accounting period), a relevant statement in the fund 
documents in issue for the time being is not in accordance with a relevant statement in the 
documents considered by the Commissioners before giving clearance, 

(b) the fund acts or is operated in contravention of a relevant statement in the fund 
documents, 

(c) the fund documents are materially amended, or 

(d) the fund is operated otherwise than in accordance with condition C of the genuine 
diversity of ownership condition (see regulation 9A(6)). 


(7) If regulation 9A(2)(b) and (8) applies an authorised investment fund (and investors in that 

fund) may not rely on a clearance given under this regulation if any of sub-paragraphs (a) to (d) 

of paragraph (6) apply in relation to either the authorised investment fund or the feeder fund. 

(8) Paragraph (6)(c) does not apply if the manager of the fund has obtained a clearance given 

under this regulation which applies to the amendment. 

(9) For the purposes of paragraph (6)(c), a material amendment is one that may reasonably be 

construed as causing, or likely to cause, the fund to fail to meet the genuine diversity. of 

ownership condition in relation to any accounting period.]' 

Amendments—!' Part 1A inserted by the Authorised Investment Funds (Tax) (Amendment) i ctone ome SI_ 2009/2036 
regs 2, 6 with effect from | September 2009. iw trol 

PART 2 h 

THE TAX TREATMENT OF AUTHORISED INVESTMENT FUNDS 


LOAN RELATIONSHIPS AND DERIVATIVE CONTRACTS: ee oe Mor 
CAPITAL PROFITS, GAINS OR LOSSES THOS 


General rule for loan relationships: exclusion of capital profits, gains peor 1 ‘ ¢ é 
10— (1) This regulation applies if any profits, gains or losses arising to an authorised investment 
fund from a creditor relationship in an accounting period are capital profits, gains or losses. - 
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(2) For the purposes of Chapter 2 of Part 4 of FA 1996 (loan relationships) those profits, gains 
or losses must not be brought into account as credits or debits. 


(3) Regulation 12 explains what is meant by “capital profits, gains or losses” in the case of an 
authorised investment fund that prepares accounts in accordance with UK generally accepted 
accounting practice. 


[(4) This regulation is subject to regulation 14B (tax treatment of qualified investor schemes.]! 


Commentary—Simon’s Taxes D8.152. 

Amendments—' Para (4) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 
regs 3, 5 with effect from | January 2009. In relation to a qualified investor scheme authorised by the Financial Services 
Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


General rule for derivative contracts: exclusion of capital profits, gains or losses 


11— (1) This regulation applies if any profits, gains or losses arising to an authorised investment 
fund from a derivative contract in an accounting period are capital profits, gains or losses. 


(2) For the purposes of Schedule 26 to FA 2002 (derivative contracts) those profits, gains or 
losses must not be brought into account as credits or debits. 


(3) Regulation 12 explains what is meant by “capital profits, gains or losses” in the case of an 
authorised investment fund that prepares accounts in accordance with UK generally accepted 
accounting practice. 


[(4) This regulation is subject to regulation 14B (tax treatment of qualified investor schemes).]! 


Commentary—Simon’s Taxes D8.152. 

Amendments—' Para (4) insérted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 
regs 3, 6 with effect from | January 2009. In relation to a qualified investor scheme authorised by the Financial Services 
Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Accounts prepared in accordance with UK generally accepted accounting practice 


12— (1) In the case of an authorised investment fund that prepares accounts in accordance with 
UK generally accepted accounting practice, capital profits, gains or losses arising from a creditor 
relationship in an accounting period, or capital profits, gains or losses arising from a derivative 
contract in an accounting period, are such profits, gains or losses as fall to be dealt with under 
[the heading “net capital gains/losses”]? in the statement of total return for the accounting 
period. 


(2) For the purposes of paragraph (1), the statement of total return for an accounting period is 
the statement of total return which, in accordance with the Statement of Recommended Practice 
used for the accounting period, must be included in the accounts contained in the annual report 
of the authorised investment fund which deals with the accounting period. 


(3) For the purposes of paragraph (2), “Statement of Recommended Practice” means— 


(a) in relation to any accounting period for which it is required or permitted to be used, the 
Statement of Recommended Practice relating to authorised investment funds issued by the 
Investment Management Association [in December 2005]', as from time to time modified, 
amended or revised; or : 

(b) in relation to any accounting period for which it is required or permitted to be used, any 
subsequent Statement of Recommended Practice relating to authorised investment funds, as 
from time to time modified, amended or revised. 

Commentary—Simon’s Taxes D8.152. 

Amendments—! Words in para (3)(a) substituted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 4 with effect from 6 April 2008. 

? In para (1), words substituted for previous sub-paras (a), (b) by the Authorised Investment Funds (Tax) (Amendment 
No 3) Regulations, SI 2008/3159 regs 3, 7 with effect from 1 January 2009. In relation to a qualified investor scheme 
authorised by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 
regs 30, 31. Sub-paras (a), (b) previously read as follows— 


“(a) the heading “net gains/losses on investments during the period”, or 
(b) the heading “other gains/losses”,”. 


LOAN RELATIONSHIPS: TREATMENT OF INTEREST DISTRIBUTIONS 
AND DEFICITS 


Treatment of interest distributions for purposes of loan relationships 

13— (1) Chapter 2 of Part 4 of FA 1996 (loan relationships) has effect in relation to an 
authorised investment fund and to an interest distribution paid by that fund as it would have 
effect if the interest distribution were interest payable on a loan to the authorised investment 
fund and were, accordingly, interest under a loan relationship to which the authorised invest- 
ment fund were a party. 

(2) For the purposes of these Regulations, an interest distribution is treated as paid if it is 
credited to the capital part of the scheme property of an authorised investment fund on behalf 
of a participant in respect of the participant’s accumulation units. 


(3) This regulation is subject to regulation 14 [and regulation 14B (tax treatment of qualified 
investor schemes)]'. 
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[(4) In this regulation an “interest distribution” includes a TEF distribution (non-dividend) (see 
regulation 69Z61(3))? 


Commentary—Simon’s Taxes D8.153. 

Amendments—! Words in para (3), inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, 
SI 2008/3159 regs 3, 8 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the 
Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 

? Para 4 inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 7 with effect 
from | September 2009. 


Treatment of deficits on loan relationships 


14 Section 83(2)(c) of FA 1996 (carrying back of non-trading deficit on loan relationships) shall 
not have effect in relation to the loan relationships of an authorised investment fund (so that, 
accordingly, if for any accounting period there is a deficit on the loan relationships of the 
authorised investment fund, the deficit may not be carried back to be set off against profits for 
earlier accounting periods). [This is subject to regulation 14B (tax treatment of qualified investor 
schemes)]! 

Commentary—Simon’s Taxes D8.153. 

Amendments—! Words inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 


regs 3, 9 with effect from | January 2009. In relation to a qualified investor scheme authorised by the Financial Services 
Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


[Authorised investment funds with limited investment powers—stamp duty reserve tax 
14A— (1) Where, for the relevant period— 
(a) an authorised investment fund is constituted as a unit trust scheme Pik ‘the scheme”); and 
(b) conditions A to D in this regulation are met, 
paragraph 2 of Schedule 19 to the Finance Act 1999 (“FA 1999”) shall not apply to a surrender 
to the scheme that would, but for this regulation, be taxable under Part II of that Schedule. 
(2) Condition A is that the scheme must be dedicated to investment in the shares of a specified 
open-ended investment company to which Part 4A applies (“the PAIF”). 
(3) Condition B is that— 
(a) the trust deed of the scheme must specify that the scheme may only invest in the PAIF; 
and 
(b) the prospectus for the scheme must state that the scheme may only invest in the PAIF. 
(4) Condition C is when an investment in the scheme is made, the scheme must (within one 
working day of that investment) invest in the PAIF an amount equal to the investment. 
(5) Condition D is that when a withdrawal of investment from the scheme.is made, the scheme 
must (within one working day of that withdrawal) withdraw from the PAIF an amount equal to 
the withdrawal. 
(6) For the purposes of complying with conditions C and D, an investment in the scheme may 
not be set off against a withdrawal from the scheme. 
(7) A scheme will not be dedicated to investment in the PAIF for the purpose of condition B if it 
has any assets other than shares in the PAIF and money. 
(8) In this regulation— 
“relevant period” means the relevant two-week period referred to in paragraph 4(2) of 
Schedule 19 to FA 1999. 
“surrender” means a surrender within the meaning of paragraph 2 of Schedule 19 to FA 1999. 
“working day” means a day other than— 
(a) a Saturday, Sunday, Christmas Day or Good Friday; or 
(b) a Bank Holiday in the United Kingdom under the Banking and Financial Dealings 
Act 1971. 
“money” includes cash held on deposit but does not include securities of any he 
Amendments—! Regulation inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, 


SI 2008/3159 regs 3, 10 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the 
Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


[PART 2A SL ie eee 
QUALIFIED INVESTOR SCHEMES) 


! SHOMyegVv 
Tax treatment of qualified investor schemes.) 


14B— (1) The provisions in paragraph (2) shall not apply to a qualified investor’ Setierke in 
relation to an accounting period of the scheme unless the genuine ei ake of “poset 


condition (see regulation [9A]?) is met in relation to that accounting period, 

(2) The provisions referred to in paragraph (1) are— lo Tie Isttqss edt o} besibsr: 
(a) the provisions of Part 2 of these Regulations, . ) MUGHAL GL I RGRITIET £ 10 
[(aa) the provisions of Part 4 of these Regulations, ]? rite 2h Mieowtesher Sen veil int) 


(b) the provisions of Part 4A of these Regulations, ‘TH 2osnstboeepaeeov inl 
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(c) where the qualified investor scheme is an authorised unit trust scheme, section 468(1A) of 
ICTA, 
(d) where the qualified investor scheme is an open-ended investment company, sec- 
tion 468A(1) of ICTA, 
(e) in subsection (1) of section 99 of TCGA 1992 (as modified by these Regulations) the 
words “except that nothing in this section” to the end of that sub-section, and 
(f) section 100 of TCGA 1992. 
(3) Where the genuine diversity of ownership condition is not met in relation to an accounting 
period of the scheme— 
(a) section 13A of ICTA applies to the qualified investor scheme, whether or not that section 
would apply apart from this sub-paragraph; and 
(b) the total amount shown in the distribution accounts available for distribution to partici- 
pants must only be shown as available for distribution in accordance with paragraph (1)(b) of 
regulation 17 (contents of distribution accounts). 
(4) In these Regulations a “qualified investor scheme” means a fund, authorised by the Financial 
Services Authority, in which a statement that the fund is a qualified investor scheme is included 
in the instrument constituting the scheme. 
(5) For the purposes of these Regulations, in relation to a qualified investor scheme, the “instrument 
constituting the scheme” means— 
(a) in relation to an open-ended investment company, the instrument of incorporation, and 
(b) in relation to an authorised unit trust scheme, the trust deed.*]' 
Amendments—! Part 2A (paras 14B-14D) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 11 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


? In para (1), figure substituted for figure “14C”, para (2)(aa) inserted, and para (5) revoked, by the Authorised Investment 
Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 8 with effect from 1 September 2009. 


[The genuine diversity of ownership condition 
14C— (1) The genuine diversity of ownership condition is that the qualified investor scheme must— 
(a) meet Conditions A to D throughout the accounting period; or 
(b) comply with paragraph (9). 
(2) Condition A is that the scheme documents— 

(a) contain a statement that units in the scheme will be widely available, 

(b) specify the intended categories of investor, and 

(c) specify that the manager of the scheme must market and make available the units in the 

scheme in accordance with condition C 
(3) Condition B is that neither— 

(a) the specification of the intended categories of investor referred to in paragraph (2)(b), nor 

(b) any other terms or conditions governing participation in the scheme, whether or not specified 

in the scheme documents, 
have the effect of— 

(i) limiting investors to a limited number of specific persons or specific groups of connected 
persons, or 
(ii) deterring a reasonable investor within the intended categories of investor from investing in 
the scheme. 
(4) Condition C is that units in the scheme must be marketed and made available— 
(a) sufficiently widely to reach the intended categories of investors, and 
(b) in a manner appropriate to attract those categories of investors. 
(5) Condition C is subject to paragraph (8). 
(6) Condition D is that a person who is within one of the categories of intended investor in the 
scheme which have been specified in accordance with condition A may, upon request to the manager 
of the scheme, obtain information about the scheme and acquire units in it. 
(7) Condition D is subject to paragraph (8). 
(8) Conditions C and D shall be treated as being met even if at the relevant time the scheme has no 
capacity to receive additional investments, unless— 

(a) the capacity of the scheme to receive investments in it is fixed by the scheme documents (or 

otherwise); and 

(b) a pre-determined number of specific persons or specific groups of connected persons make 

investments in the scheme which collectively exhausts all, or substantially all, of that capacity. 
(9) The qualified investor scheme also meets the genuine diversity of ownership condition if— 

(a) an investor in the scheme is a unit trust scheme (a “feeder fund”), hee 
 (b) paragraphs (2) to (8) are met in relation to the qualified investor scheme after taking into 
account the intended investors in the feeder fund, and 

(c) the qualified investor scheme and the feeder fund have the same manager (or proposed 
I; fo) Old | roach do tihon 
(10) For the purposes of this regulation— 
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(a) sections 993 and 994 of ITA 2007 (connected persons) apply in the case of a person 
chargeable to income tax, and 
(b) section 839 of ICTA (connected persons) applies in the case of a person chargeable to 
corporation tax. 

(11) In this regulation “scheme documents” means— 


(a) the instrument constituting the scheme, and 
(b) the scheme’s prospectus in issue for the time being (including any supplements to the 
prospectus). ]"? 

Amendments—! Part 2A (paras 14B-14D) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 11 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


> Paras 14C, 14D revoked by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 9 with 
effect from | September 2009. 


[Clearance in relation to the genuine diversity of ownership condition 


14D— (1) An application for clearance that a qualified investor scheme meets the genuine diversity 
of ownership condition (see regulation 14C) may be made in writing to HM Revenue and Customs 
by the manager (or proposed manager) of a qualified investor scheme. 


(2) An application for clearance must be accompanied by the instrument constituting the scheme 
and its prospectus in the form in which it is proposed that those documents will apply at the 
beginning of the first accounting period of the scheme for which clearance is sought. 


(3) The Commissioners may require the manager (or proposed manager) to provide further 
particulars if they believe that full particulars of the scheme have not been provided. 


(4) The Commissioners must notify the applicant within 28 days of the receipt of the particulars (or, 
if paragraph (3) applies, of all further particulars required) that they— 

(a) give clearance that the scheme meets the genuine diversity of ownership condition; 

(b) give that clearance subject to conditions; or 

(c) refuse to give that clearance. 


(5) The qualified investor scheme (and investors in that scheme) may not rely on a clearance given 
under this regulation if— 


(a) at the beginning of the first accounting period of the scheme to which the clearance relates 
(and at the beginning of each subsequent accounting period), a relevant statement in the 
instrument constituting the scheme or in its prospectus in issue for the time being is not in 
accordance with a relevant statement in the documents considered by the Commissioners before 
giving clearance; 
(b) the scheme acts or is operated in contravention of a relevant statement in the instrument 
constituting the scheme or in its prospectus in issue for the time being; 
(c) the instrument constituting the scheme or the scheme’s prospectus in issue for the time being 
is materially amended, or 
(d) the scheme is operated otherwise than in accordance with condition C or D of the genuine 
diversity of ownership condition. 
(6) But paragraph (5)(c) does not apply if the manager of the scheme has obtained a clearance given 
under this regulation which applies to the amendment. 


(7) For the purposes of paragraph (5)(c), a material amendment is one that may reasonably be 

construed as causing, or likely to cause, the scheme to fail to meets the genuine diversity of 

ownership condition in relation to any accounting period. ]' ? 

Amendments—! Part 2A (paras 14B—14D) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 11 with effect from 1 January 2009, In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


> Paras 14C, 14D revoked by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 9 with 
effect from 1 September 2009. 


~ 


[PART 2B 
DIVERSELY OWNED AIFS 


Tax treatment of diversely owned AIFs 


14E— (1) This regulation applies to an authorised investment fund in respect . Py an accounting 
period 1f— * 


(a) the fund carries out an investment transaction in that period, and. seveahe 
(b) the fund meets the genuine diversity of ownership condition in relation to that period. 


(2) In these Regulations an ‘authorised investment fund to which this aseulotien wapplies is 
referred to as a “diversely owned AIF”. ‘rw yoebun 


(3) If the profits or losses, as the case may be, arising from an investndent datnadtiom are capital 
profits, gains or losses, that investment transaction shall be treated as a non-trading transaction 
of the diversely owned AIF for the purposes of corporation tax. i bottihmsp say (0) 


(4) Chapter 2 of Part 3 of CTA 2009 (income taxed as trade profits) does not apply to capital 
profits and losses arising from such an investment transaction. rogyarg,: ak teh <OL) 
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(5) For the purposes of these Regulations “investment transaction” means a transaction 
specified in regulation 14F. 

(6) For the purposes of paragraphs (3) and (4) capital profits, gains or losses arising from an 
investment transaction in an accounting period are such profits, gains or losses as fall to be dealt 
with under the heading “net capital gains/losses” in the statement of total return for an 
accounting period. 

(7) For the purposes of paragraph (6), the “statement of total return for an accounting period” 
has the same meaning as in regulation 12(2).]! 


Amendments—' Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Meaning of “investment transaction” 
14F— (1) For the purposes of these Regulations an “investment transaction” means— 
(a) any transaction in stocks and shares; 
(5) any transaction in a relevant contract (and see regulations 14G to 14K); 
(c) any transaction which results in a diversely owned AIF becoming a party to a loan 
relationship or a related transaction in respect of a loan relationship (and see regulation 14L); 
(d) any transaction in units in a collective investment scheme (and see regulation 14M); 
(e) any transaction in securities (and see paragraph (2)); 
(f) any transaction consisting in the buying or selling of any foreign currency; 
(g) any transaction in a carbon emission trading product (and see regulation 14N). 
(2) In paragraph (1)(¢) “securities” means securities of any description not falling within 
sub-paragraphs (a) to (d) of paragraph (1).]! 
Amendments—' Part 2B (regs 14E—-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Meaning of relevant contracts: general 


14G — 
(1) For the purposes of regulation 14F a “relevant contract” is— 
(a) an option, 
(b) a future, or 
(c) a contract for differences. 
(2) For the purposes of this regulation an option, a future or a contract for differences which 
relates to land will only be a relevant contract if the option, the future or the contract for 
differences uses an index referred to in regulation 14K(1)(d) and the index is— 
(a) publicly accessible, 
(b) comprised of a significant number of properties, and 
(c) not maintained by— 
(i) the diversely owned AIF, 
(ii) the manager of the diversely owned AIF, or 
(iii) a person who is a connected person in relation to the diversely owned AIF or the 
manager of the diversely owned AIF]! 


Amendments—! Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Meaning of relevant contract: options 

14H— (1) For the purposes of regulation 14G an “option” includes an instrument which entitles 
the holder to subscribe for shares in a company or assets representing a loan relationship of a 
company, and for these purposes it is immaterial whether the shares or assets to which the 
instrument relates exist or are identifiable. 

(2) For the purposes of paragraph (1) the reference to a loan relationship of a company is to be 
construed in accordance with regulation 14L but with references in that regulation to “diversely 
owned AIF” treated as references to “company”.]! 


Amendments—' Part 2B (regs 14E~—14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


2 [Meaning of relevant contract, futures 
141— (1) For the purposes of regulation 14G a “future” is a contract for the sale of property 
under which delivery is to be made— 
(a) at a future date agreed when the contract is made, and 
(b) at a price so agreed. 
(2) For the purposes of paragraph (1)(b) a price is taken to be agreed when the contract is 
made— 
(a) notwithstanding that the price is left to be determined by reference to the price at which a 
contract is to be entered into on a market or exchange or could be entered into at a time and 
place specified in the contract, or 
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(b) in a case where the contract is expressed to be by reference to a standard lot and quality. 
notwithstanding that provision is made for a variation in the price to take account of any 
variation in quantity or quality on delivery.]! 

Amendments—! Part 2B (regs 14E—14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations. 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Meaning of relevant contract: options and futures—general provisions 
14J— (1) For the purposes of regulations 14H and 14I references to an option or a future do not 
include references to a contract whose terms provide— 


(a) that, after setting off their obligations to each other under the contract, a cash payment i: 
to be made by one party to the other in respect of the excess, if any, and do not provide for the 
delivery of any property, 
(b) that each party is liable to make to the other party a cash payment in respect of all that 
party’s obligations to the other under the contract and do not provide for the delivery of any 
property, or 
(c) for the delivery of any property other than property a transaction in which would fall 
within regulation 14F(1) where the property is delivered. 
(2) Nothing in paragraph (1) has effect to exclude, from references to a future or option, a future 
or option whose underlying subject matter is currency. 


(3) In paragraph (1) “underlying subject matter” means— 
(a) in relation to a future, the property which, if the future were to run to delivery would fal! 
to be delivered at the date and price agreed when the contract is made, and 
(b) in relation to an option, the property which would fall to be delivered if the option were 
exercised. ]! 


Amendments—!' Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[ Meaning of relevant contract: contract for differences 


14K— (1) For the purposes of regulation 14G a “contract for differences” is a contract the 
purpose or pretended purpose of which is to make a profit or avoid a loss by reference tc 
fluctuations in— 


(a) the value or price of property described in the contract, or 
(6) an index or other factor designated in the contract. 


(2) For the purposes of paragraph (1)(4) an index or factor may be determined by reference tc 
any matter and, for these purposes, a numerical value may be attributed to any variation in ¢ 
matter. 
(3) For the purposes of regulation 14G none of the following is a contract for differences— 
(a) an option, 
(b) a future, 
(c) a contract of insurance, 
(d) a contract effected in the course of capital redemption business, 
(e) a contract of indemnity, 
(f) a guarantee, 
(g) a warranty, 
(A) a loan relationship. 
(4) For the purposes of paragraph (3)— 
“capital redemption business” means any business of a company carrying on insurance 
business in so far as it consists of the effecting on the basis of actuarial calculations, and the 
carrying out, of contracts under which, in return for one or more fixed payments, a sum ot 
series of sums of a specified amount becomes payable at a future time or over a period; 
“loan relationship” is to be construed in accordance with regulation 14L but with references tc 
“diversely owned AIF” in that regulation treated as references to “company”.]! 


Amendments—! Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds te (Amendment) Regulations 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. - * 


[Loan relationships or related transactions + « Sage 
14L— (1) For the purposes of regulation 14F a diversely owned AIF has a “loan are ry 
that diversely owned AIF stands (whether by reference to a security or otherwise) in the position 
of a creditor or debtor as respects any money debt and either pg on i wet 
(a) that debt is one arising from a transaction for the lending of money; or!) > > 
(b) that debt is not one which arose from.a transaction, for the lending of money, but is one— 
(i) on which interest is payable to or by the diversely owned AIF, or) = 99) «| 
(ii) in relation to which exchange gains or losses arise to the diversely owned AIF, or 
(iii) as respects which the conditions in paragraph (2) below are satisfied. High 
(2) The conditions referred to in paragraph (1)(b)(iii) are that— te) 
(a) the diversely owned AIF stands in the position of creditor in relation to the money debt: 
and jostiaoo ofl? mi betticeqe soniq 
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(d) the money debt is one from which a discount (whether of an income or capital nature) 
arises to the diversely owned AIF. 
(3) For the purposes of this regulation “exchange gains or losses” means profits or gains or 
losses which arise as a result of comparing at different times the expression in one currency of 
the whole or some part of the valuation put by the diversely owned AIF in another currency on 
an asset or liability of the diversely owned AIF. 
(4) For the purposes of this regulation a “money debt” is a debt which is, or has at any time 
been, one that falls, or that may at the choice of the debtor or of the creditor fall, to be settled — 
(a) by the payment of money, 
(b) by the transfer of a right to settlement under a debt which is itself a money debt, or 
(c) by the issue or transfer of shares in any company, 
disregarding any other alternative exercisable by either party. 
(5) Subject to paragraph (6), if an instrument is issued by any person for the purpose of 
representing security for, or the rights of a creditor in respect of, any money debt, then (whatever 
the circumstances of the issue of the instrument) that debt shall be taken for the purposes of this 
regulation to be a debt arising from a transaction for the lending of money. 
(6) For the purposes of this regulation a debt shall not be taken to arise from a transaction for 
the lending of money to the extent that it is a debt arising from rights conferred by shares in a 
company. 
(7) For the purposes of this regulation so far as relating to exchange gains or losses any currency 
held by the diversely owned AIF shall be treated as a money debt. 
(8) For the purposes of this regulation “money” includes money expressed in a currency other 
than sterling. 
(9) In this Part a “related transaction” in relation to a loan relationship means any disposal or 
acquisition (in whole or in part) of rights or liabilities under that relationship.]! 


Amendments—' Part 2B (regs 14E—-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Units in a collective investment scheme 
14M— (1) For the purposes of regulation 14F “units” in a collective investment scheme means 
the rights or interests (however described) of the participants in the collective investment 
scheme. 
(2) For the purposes of this regulation “participant” has the same meaning as given by 
regulation 6(6) but with references to “authorised investment fund” and “fund” being read as 
references to “collective investment scheme”’.|! 


Amendments—' Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


[Carbon emission trading products 

14N— (1) For the purposes of regulation 14F a carbon emission trading product is— 
(a) a Community tradable emissions allowance, or 
(6) a transferable unit issued pursuant to the Kyoto Protocol, 

which does not otherwise fall within any other regulation of this Part. 

(2) For the purpose of this regulation— 
“Community tradable emissions allowance” means a transferable allowance which relates to 
the making of emissions of greenhouse gases which are allocated as part of a system made for 
the purpose of implementing any Community obligation of the United Kingdom relating to 
such emissions; 5 
“the Kyoto Protocol” means the Kyoto Protocol to the United Nations Framework Conven- 
tion on Climate Change signed at Kyoto on 11th December 1997; ody 
“unit” includes an assigned amount unit, certified emission reductions, an emission reduction 
unit and a removal unit.]! 


Amendments—! Part 2B (regs 14E-14N) inserted by the Authorised Investment Funds (Tax),(Amendment) Regulations, 
SI 2009/2036 regs 2, 10 with effect from 1 September 2009. 


PART 3 
DISTRIBUTIONS MADE BY AUTHORISED INVESTMENT FUNDS 


PRELIMINARY 


Interpretation 
15— (1) In these Regulations a reference to a “distribution” includes crediting an amount to the 
capital part of the scheme property of an authorised investment fund on ‘ied of a participant 
in respect of the participant’s accumulation units. 
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(2) In these Regulations “distribution period”, in relation to an authorised investment fund, 
means a period by reference to which the total amount available for distribution to participants 
is ascertained. 
(3) In these Regulations “distribution accounts”, in relation to an authorised investment fund, 
means accounts showing— 

(a) the total amount available for distribution to participants, and 

(b) how that total amount is computed. 
(4) In these Regulations the “distribution date” for a distribution period of an authorised 
investment fund means— 

(a) the date specified by or in accordance with the terms of the trust or the instrument of 

incorporation of the company for any distribution for that distribution period, or 

(b) if no date is specified, the last day of that distribution period. 


Commentary—Simon’s Taxes D8.154. 


Funds excluded from the ambit of this Part 
16 This Part does not apply to an authorised investment fund if the fund— 


(a) is a registered pension scheme within the meaning of Part 4 of the Finance Act 2004, or 
(b) is treated, under paragraph 1(1) of Schedule 36 to that Act, as having become such a 
scheme. 


Commentary—Simon’s Taxes D8.154. 
DISTRIBUTION ACCOUNTS: GENERAL 


Contents of distribution accounts 


17— (1) The total amount shown in the distribution accounts as available for distribution to 
participants must be shown as available for distribution in one of the following ways— 

(a) it may be shown as available for distribution as yearly interest (see regulations 18 to 21 

elow); or 

(b) it ee be shown as available for distribution as dividends (see regulation 22 below). 
(1A) Paragraph (1) does not apply in relation to an authorised investment fund to which 
Part 4A or 4B applies.]! 
(2) The following may not be included in any amount shown in the distribution accounts as 
available for distribution as yearly interest— 

(a) amounts chargeable to corporation tax under Schedule A; 


(6) amounts chargeable to corporation tax as income of an overseas property business (see 
section 70A(4) of ICTA). 


Commentary—Simon’'s Taxes D8.155. 
Amendments—! Para (1A) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 11 with effect from 1 September 2009. 


INTEREST DISTRIBUTIONS 


Interest distributions: general 


18— (1) Paragraph (2) applies where the total amount shown in the distribution accounts as 
available for distribution to participants is shown as available for distribution as yearly interest. 
(2) The Tax Acts shall have effect as if the total amount were payments of yearly interest made 
on the distribution date by the authorised investment fund to the participants in proportion to 
their rights. 

(3) In these Regulations an “interest distribution” means a payment of yearly interest treated as _ 
made by virtue of paragraph (2) (including a payment of interest Se as made to a > 
participant who is not chargeable to income tax). | 
(4) This regulation is subject to— 


(a) regulation 19 (the qualifying investments test), and 
(b) regulation 23 (treatment of de minimis amounts). 


Commentary—Simon's Taxes D8.156. = 


The qualifying investments test 


19— (1) No amount may be shown as available for distribution as yearly interest unless the 
authorised investment fund in question satisfies the qualifying investments test throughout the 
distribution period. 


(2) An authorised investment fund satisfies the qualifying investments test throughout a 
distribution period (the “relevant period”) if, at all times in that period, the market value of the 
qualifying investments exceeds 60% of the market value of all the investments of the fund. 2 


Wy etd) 


(3) Regulations 20 and 21 deal with the meaning of the expression ravaliifing savestmenis) ein 


Commentary—Simon's Taxes D8.156. 2 10 Jooqes? a1 | 
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Meaning of “qualifying investments” 
20 In these Regulations “qualifying investments”, in relation to an authorised investment fund, 
means the investments of that fund which fall within any of the following categories (read, as 
appropriate, with any applicable provision in regulation 21)— 
Category 1 
Money placed at interest. 
Category 2 
Securities. 
Category 3 
Shares in a building society. 
Category 4 
Qualifying units in another authorised investment fund. 
Category 5 
Derivative contracts whose underlying subject matter consists wholly of any one or more of the 
matters referred to in categories | to 4 and currency. 


Category 6 
Contracts for differences whose underlying subject matter consists wholly of any one or more of 
interest rates, creditworthiness and currency. 


Category 7 


Derivative contracts not within categories 5 or 6 where there is a hedging relationship between 
the derivative contract and an asset within categories | to 4. 


Category 8 


, Alternative finance arrangements. 


Commentary—Simon's Taxes D8.156. 


Meaning of “qualifying investments”: further provisions 
21— (1) This regulation applies for the purposes of regulation 20. 
(2) For the purposes of category 2 “securities” do not include shares in a company. 


(3) For the purposes of category 4 units in another authorised investment fund are qualifying 
units at any time in the relevant period if, and only if, the other authorised investment fund 
would itself (on the relevant assumption) satisfy the qualifying investments test throughout that 
period. 


(4) For the purposes of paragraph (3) the relevant assumption is that the only investments of the 
other authorised investment fund which are to be regarded as qualifying investments are those 
falling within categories | to 3 and 5 to 8. 
(5) In paragraph (4) references to investments of an authorised investment fund— 
(a) in the case of an open-ended investment company are references to investments comprised 
in the scheme property of that company, but do not include references to cash awaiting 
investment, and [ 
(>) in the case of an authorised unit trust are references to investments subject to the trusts of 
that authorised unit trust, but do not include references to cash awaiting investment. 


(6) For the purposes of categories 5 and 6 “underlying subject matter” has the same meaning as 
in paragraph 11 of Schedule 26 to FA 2002. 


(7) For the purposes of categories 5 and 6 underlying subject matter may consist of currency 
only if and to the extent that there is a hedging relationship between the contract and a 
qualifying investment falling within categories | to 4. 
(8) In paragraph (7) “hedging relationship” has the meaning given by paragraph 12(14) of 
Schedule 26 to FA 2002. 
(9) For the purposes of category 6 a “contract for differences” has the same meaning as in 
paragraph 12 of Schedule 26 to FA 2002. 
(10) For the purposes of category 7 a fund has a hedging relationship between a derivative 
contract on the one hand (“the hedging instrument”) and an asset on the other (“the hedged 
item”) if and to the extent that— 
(a) the hedging instrument and the hedged item are designated by the fund as a hedge, or 
(b) in any other case the hedging instrument is intended to act as a hedge of the exposure to 
changes in fair value of a hedged item which is a recognised asset or an identified portion of 
such an asset that is attributable to a particular risk and could affect the total net return of the 
fund. 


(11) For the purposes of category 8 “alternative finance arrangements” has the meaning given by 
section 46(1) of the Finance Act 2005. 


Commentary—Simon's Taxes D8.156. 
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DIVIDEND DISTRIBUTIONS 


Dividend distributions: general 
22— (1) Paragraph (2) applies where the total amount shown in the clistatiouibens accounts as 
mamebi¢ for distribution to participants is shown as available for distribution as dividends. 
(2) The Tax Acts shall have effect as if the total amount were dividends on shares paid on the 
peer a date by the authorised investment fund to the participants in proportion to their 
rights. 
(3) In these Regulations a “dividend distribution” means a dividend treated as paid by virtue of 
paragraph (2) (including a dividend treated as paid to a participant who is not chargeable to 
corporation tax). 
(4) This regulation is subject to regulation 23 (treatment of de minimis amounts). 


Commentary—Simon’'s Taxes D8.157. 
DE MINIMIS AMOUNTS 


Provisions applying if amounts available for distribution are de minimis 
23— (1) An authorised investment fund is not treated as making a distribution for a distribution 
period if conditions A to D are met. 
(2) Condition A is that, in accordance with rules made by the Financial Services Authority, the 
authorised investment fund has an agreed de minimis limit. 
(3) Condition B is that the authorised investment fund— 
(a) has prepared distribution accounts in which the amount shown’ as available for distribu- 
tion to participants is a de minimis amount, and 
(b) chooses to waive the distribution of that de minimis amount. 
(4) Condition C is that the de minimis amount is carried forward to the next distribution period 
as an amount available for distribution to participants. 
(5) Condition D is that none of the units of the authorised investment fund in issue on the 
distribution date are in bearer form. 
(6) If this regulation applies, the authorised investment fund is not required to comply with the 
requirements of section 234A of ICTA (information relating to distributions) in respect of the 
de minimis amount for the distribution period in question. 
(7) In this regulation— al 
the “de minimis limit”, in relation to an authorised investment fund, means an amount in 
respect of which a distribution of income of the fund is not required if the total amount 
shown in the fund’s distribution accounts as available for distribution to participants does not 
exceed that amount, and 
“de minimis amount” means an amount falling within the de minimis limit. 


Commentary—Simon’s Taxes D8.157. 


PART 4 
THE TREATMENT OF PARTICIPANTS IN AUTHORISED 
INVESTMENT FUNDS 


CHAPTER I 
PRELIMINARY PROVISIONS 


Structure of this Part ,1 ) 

24 The structure of this Part of these Regulations is as follows— d(T) dq 
this Chapter contains preliminary provisions; WS AA 
Chapter 2 contains provisions relating to the tax treatment of participants chargeable to | 
income tax; { 
Chapter 3 contains provisions relating to the tax treatment of participants chargeable to | 
Spe Eaos tax; 


Amendments—' Words repealed by the Authorised Investment Funds (Tax) (Amendment No 3) seralgiiens SI 2008/3159 
regs 3, 12 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the Financial Services 
Authority before 1 January 2009, this amendment has effect subject to SI eater regs 30, 31. ned sai § 
previously read as follows— iy 


“Chapter 4 imposes a charge to tax ¢ on substantial QIS holdings in qualified per sshsaaiel red on ye 
’ rl 
Funds excluded from the ambit of this Part | 
25 This Part does not apply to an authorised investment fund if the fund— Whintoidose | 
(a) is a registered pension scheme within the meaning of Part 4 of the Finance Act 2004,,or | | 
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() is treated, under paragraph 1(1) of Schedule 36 to that Act, as having become such a 
scheme. 


CHAPTER 2 
PARTICIPANTS CHARGEABLE TO INCOME TAX 


DEDUCTION OF TAX FROM INTEREST DISTRIBUTIONS: GENERAL 


Deduction of tax where interest distributions made 


26— (1) This regulation applies if an interest distribution is made for a distribution period to a 
participant chargeable to income tax. 


(2) Any obligation to deduct a sum under section 349(2) of ICTA is subject to the provisions of 
this regulation. 
(3) In this Part the “deduction obligation” means the obligation specified in paragraph (2). 
(4) The deduction obligation does not apply to the interest distribution if— 
(a) the participant is a company; 
(6) the participant consists of the trustees of a unit trust scheme; 
(c) the reputable intermediary condition is met with respect to a participant on the distribu- 
tion date (see regulation 27); [or]! 
(d) the residence condition is met with respect to a participant on the distribution date (see 
regulation 30); ... 
(e)oc.£ 
(5) But if the participant is a company which is the trustee of the trust to which (or under which) 
the interest distribution is made (or received), the deduction obligation is not excluded by virtue 
of paragraph (4)(a). 
(6) In its application to an interest distribution to a participant in respect of accumulation units, 
the deduction obligation is an obligation to deduct a sum out of the amount being credited to 
scheme capital on the participant’s behalf. 
Commentary—Simon’s Taxes D8.158. 


Amendments—! Word “or” in para (4)(c) inserted, and para (4)(e) and preceding word “or” revoked, by the Authorised 
Investment Funds (Tax) (Amendment No 2) Regulations, SI 2007/794 regs 2, 3, 8 with effect from 6 April 2007. 


The reputable intermediary condition 
27— (1) The reputable intermediary condition is met with respect to a participant on the 
distribution date if conditions A to C are met. 
(2) Condition A. is that the interest distribution is paid on behalf of the participant to a 
company. 
(3) Condition B is that the legal owner has reasonable grounds for believing that the participant 
is not ordinarily resident in the United Kingdom. 
(4) Condition C is that the company mentioned in paragraph (2)— 
(a) is subject to the EC Money Laundering Directive, 
(b) is subject to equivalent non-EC provisions, or 
(c) is a company which— 
(i) is resident in a regulating country or territory, and 
(ii) is an associated company of a company which is subject to paragraph (a) or (0). 


Commentary—Simon’s Taxes D8.158. 


The reputable intermediary condition: further provisions 
28— (1) This regulation applies for the purposes of Condition C in regulation 27. 
(2) A company is subject to the EC Money Laundering Directive if it is a credit institution or 
financial institution as defined by Article 1 of Directive 91/308/EEC, as amended by Directive 
2001/97/EC 
(3) A company is subject to equivalent non-EC provisions if it is required by the law of any 
country or territory which is not a member State to comply with requirements similar to those 
which, under Article 3 of that Directive (as so amended), member States must ensure are 
complied with by credit institutions and financial institutions. 
(4) A country or territory is a regulating country or territory if it either is a member State or 
imposes requirements similar to those which, under Article 3 of that Directive (as so amended), 
member States must ensure are complied with by credit institutions and financial institutions. 


(5) A company is to be treated as another’s associated company if it would be so treated for the 
purposes of Part 11 of ICTA (close companies) (see section 416 of that Act).. 


Commentary—Simon's Taxes D8.158. : 
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Consequences of reasonable but incorrect belief 
29— (1) This regulation applies if conditions A to D are met. 
(2) Condition A is that an interest distribution is made to a participant. 
(3) Condition B is that the legal owner, in reliance on the reputable intermediary condition being 


met with respect to the participant, does not comply with the deduction obligation in relation to 
the interest distribution. 


(4) Condition C is that the deduction obligation would apply but for the reputable intermediary 
condition being met. 


(5) Condition D is that (contrary to the belief of the legal owner) the participant is in fact 
ordinarily resident in the United Kingdom. 

(6) Section 350 of ICTA (charge to tax where payments made under section 349) and 
Schedule 16 to that Act (collection of income tax on company payments which are not 
distributions) have effect as if the deduction obligation applied. 


Commentary—Simon’'s Taxes D8.158. 


The residence condition 


30— (1) The residence condition is met with respect to a participant on the distribution date if 
any of conditions A to E is met. 


(2) Condition A is that, in relation to an interest distribution which is not made to or received 
under a trust, there is a valid declaration, made by the participant, that the participant is not 
ordinarily resident in the United Kingdom. 
(3) Condition B is— 
ae the participant holds the units as the personal representative of a deceased person, 
an 
(b) that the deceased, before his death, made a declaration, valid at the time of his death, that 
he was not ordinarily resident in the United Kingdom. 
(4) Condition C is— 
(a) that the participant holds the units as the personal representative of a deceased person, 
an 
(b) that the personal representative has made a declaration that the deceased, immediately 
before his death, was not ordinarily resident in the United Kingdom. 


(5) Condition D is that, in the case of an interest distribution made to or received under a trust 
where the whole of the income is, or falls to be treated as, or under any provision of the Tax Acts 
is deemed to be, the income of a person other than the trustees of that trust, there is a valid 
declaration, made by the person in question that he is either not ordinarily resident or, in the 
case of a company, not resident in the United Kingdom. 


(6) Condition E is that, in circumstances in which condition D does not apply and with respect 
to a participant in the case of an interest distribution made to or received under a trust, there is 
a valid declaration, made by the trustees of that trust that— 

(a) the trustees are not resident in the United Kingdom, and 

(b) each beneficiary of the trust is either not ordinarily resident or, in the case of a beneficiary 

which is a company, not resident in the United Kingdom. 


Commentary—Simon’s Taxes D8.158. 


Residence declarations 
31— (1) A declaration made for the purposes of regulation 30 must— 
(a) be in such form as may be required or authorised by the Commissioners; 
(b) be made in writing to the legal owner of the authorised investment fund in question; and 
(c) contain any details or undertakings required by paragraphs (2) to (4) below. 


(2) A declaration made for the purposes of condition A or B in regulation 30 must contain— 


(a) the name and principal residential address of the person making it; and 
(b) an undertaking that he will notify the legal owner if he becomes ordinarily resident i in the 
United Kingdom. 


(3) A declaration made for the purposes of condition C in regulation 30 must contain t the name 
of the deceased and his principal residential address immediately before his death. 


(4) A declaration made for the purposes of condition D or E in regulation 30 must contain— 


(a) the names and principal residential addresses of the trustees.of the trust.or, in the case of 
a trustee which is a company, the name of the company and the address of its registered or 
principal office; 

(b) the names and principal residential addresses of the beneficiaries of ‘the trust or, in the 
case of a beneficiary which is a company, the name of the company and the address of its 
registered or principal office; and 

(c) an undertaking that the trustees of the trust will notify the legal owner of the authorised 
investment fund in question if— ne te eseoqiug 


(1) they become resident in the United Kingdom, Wty lair 
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(ii) any beneficiary of the trust named in the declaration becomes ordinarily resident or, in 
the case of a company, resident in the United Kingdom, or 

(iii) any person who becomes a beneficiary of the trust after the making of the declaration 
either is at the time of becoming a beneficiary, or subsequently becomes, ordinarily resident 
or, in the case of a company, resident in the United Kingdom. 


Commentary—Simon’s Taxes D8.158. 


References to beneficiaries in regulations 30 and 31 


32 In regulations 30 and 31 references to a beneficiary are references to any person who is known 
to the trustees of the trust to be either— 
(a) a person who is or will or may become, entitled to any income of the trust, whether in the 
form of income or not, or 
(b) a person to whom any such income may be paid, or for whose benefit any such income 
may be applied, whether in the form of income or not, in the exercise of a discretion by them. 


Commentary—Simon’'s Taxes D8.158. 


Interest distributions: the position of the legal owner 
33— (1) For the purposes of determining whether an interest distribution should be made with 
or without any deduction, the legal owner is entitled to treat a declaration made for the purposes 
of regulation 30 as valid. 
(2) But the legal owner may not treat a declaration as valid if condition A or B is met. 
(3) Condition A is that the legal owner receives a notification in compliance with an undertaking 
under regulation 31 that a person in question has become resident or ordinarily resident in the 
United Kingdom. 


(4) Condition B is that the legal owner comes into possession of information by some other 


‘means which indicates that such a person is or may be resident or ordinarily resident in the 


United Kingdom. 


Commentary—Simon's Taxes D8.158. 


34-46 (Regulations 34-46 revoked by the Authorised Investment Funds (Tax) (Amendment No 2) 
Regulations, SI 20071794 regs 2, 8 with effect from 6 April 2007.) 


CHAPTER 3 
PARTICIPANTS CHARGEABLE TO CORPORATION TAX 


INTEREST DISTRIBUTIONS 


The obligation to deduct tax 
47— (1) This regulation applies if an interest distribution is made for a distribution period to a 
participant chargeable to corporation tax. 
(2) The deduction obligation does not apply to the interest distribution. 
(3) But if the participant is a company which is the trustee of the trust to which (or under which) 
the interest distribution is made (or received), the deduction obligation is not excluded by virtue 
of paragraph (2). 
(4) In its application to an interest distribution to a participant in respect of accumulation units, 
the deduction obligation is an obligation to deduct a sum out of the amount being invested on 
the participant’s behalf. 


Commentary—Simon’s Taxes D8.159. 
DIVIDEND DISTRIBUTIONS 


General 
48— (1) Paragraph (2) applies if— 
(a) a dividend distribution for a distribution period is made to a participant by the legal 
owner of an authorised investment fund, and 
(b) on the distribution date for that distribution period the participant is within the charge to 
corporation tax. 
(2) [Subject to paragraphs (2A) and (2B),]' for the purpose of computing the corporation tax 
chargeable upon the participant, the unfranked part of the dividend distribution is treated— 
(a) as an annual payment and not as a dividend distribution or an interest distribution; and 
(b) as having been received by the participant after deduction of income’tax at the [basic 
rate]' for the [tax year]' in which the distribution date falls, from a corresponding gross 
amount. 
[(2A) But paragraph (2) does not apply to a dividend distribution to which section 95 of ICTA 
or section 219(4) of FA 1994 applies. 
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(2B) If, on the distribution date, the participant is the manager of the authorised investment 
fund, paragraph (2) shall not apply to the extent that the rights in respect:of which the dividend 
distribution is made are held by him in the ordinary course of the manager's business as 
manager of the fund.]! 


(3) Regulation 49 explains how to calculate the unfranked part of the dividend distribution. 


[(4) This regulation does not apply in respect of a holding in a qualified investor scheme if the 
scheme has not met the genuine diversity of ownership condition in regulation [9A]? in relation 
to an accounting period.|! 

Commentary—Simon’s Taxes D8.159. 

Amendments—! In para (2) words inserted, in para (2)(b) words substituted for words “lower rate” and “year of 
assessment” respectively, and paras (2A), (2B), (4) inserted, by the Authorised Investment Funds (Tax). (Amendment 
No 3) Regulations, SI 2008/3159 regs 3, 13 with effect from 1 January 2009. In relation to a qualified investor scheme 
authorised by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 
regs 30, 31. 

? In para (4), figure substituted for figure “14C” by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 12 with effect from 1 September 2009. 


Calculation of unfranked part of dividend distribution 


49— (1) This is how to calculate the unfranked part of the dividend distribution— 
_ (Ax) x Cc) 
D 
(2) In paragraph, (1)— 
U =the unfranked part of the dividend distribution to the participant; 
A = the amount of the dividend distribution; 
C = such amount of the gross income as does not derive from franked investment income, as 
reduced by an amount equal to the legal owner’s net liability to corporation tax in respect of 
the gross income; 
D = the amount of the gross income, as reduced by an amount equal to the legal owner’s net 
liability to corporation tax in respect of the gross income. 


[(2A) For the purpose of calculating the value of C in paragraph (1) in relation to a distribution 
made by an authorised investment fund (“AIF1”) to a participant, the amount of any 
distribution from another authorised investment fund (“AIF2”) which is treated by AIF1 as an 
annual payment by virtue of regulation 48(2)(a), shall be treated as not deriving from franked 
investment income arising to AIF2.]! 


(3) Any reference in this regulation to the legal owner’s net liability to corporation tax in respect 
of the gross income is a reference to the amount of the liability of the legal owner to corporation 
tax in respect of that gross income less the amount (if any) of any reduction of that liability 
which is given or falls to be given in accordance with any arrangements having effect by virtue of 
section 788 of ICTA (relief by agreement with other territories) or by way of a credit under 
section 790(1) of that Act (unilateral relief). 


Commentary—Simon's Taxes D8.159. 

Amendments—! Para (2A) inserted by the Authorised Investment Funds (Tax) (Amendment No. 3)’ Regulations, 
SI 2008/3159 regs 3, 14 with effect from | January, 2009. In relation to.a qualified investor scheme authorised by the 
Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


References to gross income 


50 For the purposes of this Chapter the references to the gross income are retellehces 6 the gross 
income entered in the distribution accounts for the purpose of computing the total’ amount 
available for distribution to participants for the distribution period in question... 


Commentary—Simon's Taxes D8.159. 


[Participants chargeable to corporation tax: holdings in qualified investor schemes where scheme 
does not meet the genuine diversity of ownership pacha a 


51— (1) This regulation applies if— 
(a) a participant has a holding in a qualified investor scheme, and 


(b) the scheme has not met the genuine diversity of ownership condition i in Fegulation | [SAF i in 
relation to an accounting period. 


(2) Section 212 of TCGA 1992 (annual deemed disposal of holdings of unit trusts eo) does not 
apply to the participant in relation to that accounting period, isq of} equ oldsseiss 


(3) Paragraph 4 of Schedule 10 to FA 1996 (company holdings i in unit trusts and.offshore. stan) 
shall not apply to the participant in relation to that secqunting period.]}, L fdod gteeatees (8) 


Commentary—Simon's Taxes D8.159. soy xBd) of 101 [ole 
Amendments—' Regulation 51 substituted by the Acton Investment Funds (Tax) (Amendment No omcnig ee 
SI_ 2008/3159 regs 3, 15 with effect from 1 January 2009. In relation to a qualified investor scheme au ions by 
Financial Services Authority before | January 2009, this amendment has effect eae to sft 2008/3159 the 31) 
Reg 51 previously read as follows— b)©1¢ aortoes 20 


CRTaRIBS (1) - 
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“Cases where participant is the manager of the fund 


51 If on the distribution date the participant is the manager of the authorised investment fund, regulation 48(2) shall 
not apply in so far as the rights in respect of which the dividend distribution is made are held by him in the ordinary 
course of his business as manager of the fund.”. 
> In para (1)(4), figure substituted for figure “14B” by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 13 with effect from 1 September 2009. 


Repayments of tax 
52— (1) This regulation applies if, in relation to a dividend distribution, any tax is treated as 
having been deducted by virtue of regulation 48(2)(b). 
(2) The amount to which the participant is entitled by way of repayment of that tax must not 
exceed the amount of the participant’s portion of the legal owner’s net liability to corporation 
tax in respect of the gross income. 
(3) In calculating the amount to which the participant is entitled by way of repayment of that 
tax, tax treated as having been deducted by virtue of regulation 48(2)(d) is set off in priority to 
any other tax under section 7(2) of ICTA and under paragraph 5 of Schedule 16 to that Act. 
(4) For the purposes of paragraph (2) the participant’s portion shall be determined by reference 
to the proportions in which participants have rights in the authorised investment fund in the 
distribution period in question. 


Commentary—Simon's Taxes D8.159. 


[Companies carrying on general insurance business: treatment of certain amounts of tax as 
foreign tax 
52A— (1) This regulation applies if conditions A to C are met. 
(2) Condition A is that— 
(a) an authorised investment fund makes a dividend distribution, to which regulation 48(2) 
applies, to a participant carrying on general insurance business, and 
(b) the distribution mentioned in sub-paragraph (a) falls to be brought into account as a 
trading receipt of that business. 
(3) Condition B is that there is some foreign tax suffered by the authorised investment fund in 
respect of which relief is given or falls to be given in accordance with any arrangements having 
effect by virtue of section 788 of ICTA (relief by agreement with other territories) or by way of 
a credit under section 790(1) of that Act (unilateral relief). 
(4) Condition C is that the participant— 
(a) owns units which represent rights to 10% or more of the net asset value of the authorised 
investment fund; and 
(6) does not own those units as a nominee or a bare trustee. 
(5) But, for the purposes of paragraph (4), rights in an authorised investment fund held as assets 
of a company’s long-term insurance fund are not treated as held by the participant. 
(6) For the purposes of the specified provisions, an amount equal to the participant’s portion of 
the foreign tax mentioned in paragraph (3) is treated as foreign tax and not as United Kingdom 
tax. 
(7) For the purposes of paragraph (6), the participant’s portion shall be determined by reference 
to the proportions in which participants have rights in the authorised investment fund in the 
distribution period in question. 
(8) In paragraph (6), “the specified provisions” means— 
(a) section 804C of ICTA (insurance companies: allocation of expenses etc in computations 
under Case I of Schedule D), to the extent that it applies to business of a company which is 
not long-term business; and 
(b) regulation 48. 
(9) In this regulation— 
“general insurance business” means the business of effecting and carrying out contracts of 
insurance falling within Part 1 of Schedule 1 to the Financial Services and Markets 
Act 2000 (Regulated Activities) Order 2001; 
“long-term business” has the meaning given in section 431(2) of ICTA (interpretative 
provisions relating to.insurance companies).]' 
Amendments—! Regulation 52A substituted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, 
SI 2008/3159 regs 3, 16 with effect from | January 2009. In relation to a qualified investor scheme authorised. by the 


Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 
Reg 52A previously read as follows— 


“Banks and other financial traders: treatment of certain amounts of tax as foreign tax 
52A— (1) This regulation applies if— 
; (a) conditions A to C are met, and 
(b) either condition D or E is met. 
(2) Condition A is that an authorised investment fund makes a dividend distribution to which regulation 48(2) applies. 


(3) Condition B is that there is some foreign tax suffered by the authorised investment fund in respect of which relief is 
"given or falls to be given in accordance with any arrangements having effect by virtue of section 788 of ICTA (relief by 
agreement with other territories) or by way of a credit under section 790(1) of that Act (unilateral relief). 
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(4) Condition C is that the dividend distribution is made to a participant carrying on— 


(a) a banking business, or , ) : 
(b) any other. business where a distribution from an authorised investment fund is treated as a trading receipt. 


(5) Condition D is that the participant, either alone or together with connected persons (and otherwise than as a 
nominee or bare trustee), owns units which represent rights to 50% or more of the net asset value of the authorised 
investment fund. 


(6) But for the purposes of paragraph (5) rights in an authorised investment fund held as assets of a company’s 
long-term insurance fund are not treated as held by the participant (either alone or together with connected persons) 
for the purposes of determining whether the participant owns units which represent rights to 50% or more of the net 
asset value of the authorised investment fund. 


(6A) Condition E is that the participant is a financial trader who— 


(a) owns units which represent rights to 10% or more of the net asset value of the authorised investment fund, and 
(b) does not own those units as a nominee or bare trustee. 


(7) Section 839 of ICTA (connected persons) applies for the purposes of this regulation. 


(8) For the purposes of the specified provisions, an amount of tax equal to the participant’s portion of the foreign tax 
mentioned in paragraph (3) is treated as foreign tax and not as United Kingdom tax. 


(9) For the purposes of paragraph (8) the participant’s portion shall be determined by reference to the proportions in 
which participants have rights in the authorised investment fund in the distribution period in question. 


(10) In paragraph (8) “the specified provisions” means— 


(a) section 798A of ICTA (limits for credit on foreign tax: corporation tax on trade income), and 
(b) section 804C of ICTA (insurance companies: allocation of expenses etc in computations under Case I of 
Schedule D) to the extent that it applies to business of a company which is not long-term business. 


(11) In this regulation— 


“financial trader” means a participant who meets condition C (see paragraph (4)); 
“long-term business” and “long-term insurance fund” have the same meanings as in Chapter 1 of Part 12 of ICTA 
(insurance companies etc).”. 


[Diversely owned AIFs and financial traders: treatment of shares and units 


52B— (1) This regulation and regulation 52C apply if a financial trader has held, or holds, 
shares or units in a diversely owned AIF. 


(2) In computing the trading profits or losses of the financial trader for the relevant period, the 
following amounts must be brought into account— 
(a) all distributions received by or credited to the financial trader in respect of such shares or 
units for the relevant period; and 
(b) any amount required to be brought into account under regulation 52C. 


(3) In this regulation and in regulation 52D(2) references to distributions are subject to 
section 130 of CTA 2009 (insurers receiving distributions etc). 


(4) In this regulation and in regulations 52C and 52D— 
“relevant period” means— 


(a) in the case of a financial trader within the charge to corporation tax, an accounting 
period, and 
(b) in the case of a financial trader within the charge to income tax, a period of account; 


“financial trader” has the meaning given by regulation 52E.]! 


Amendments—! Paras 52B-52E inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 14 with effect from 1 September 2009. 


[Financial traders: amounts to be brought into account in respect of shares or units held in 
diversely owned AIFs 
52C— (1) The only amounts that are to be brought into account in computing the trading 
profits or losses in respect of the shares or units in the diversely owned AIF for the relevant 
period are— 


(a) amounts that are brought into account in accordance with Cases 1 to 4, and 
(6) amounts within regulation 52B(2)(a). 


This is subject to section 130 of CTA 2009 (insurers receiving distributions etc) and regula- 
tion 52D. 


(2) Case | applies if the financial trader held the shares or units in a diversely owned AIF at the 
beginning of the relevant period and holds those shares or units throughout that period. 


Where Case | applies, the amount to be brought into account is the difference between the 
market value of the shares or units at the end of the immediately preceding relevant pore and 
the market value of those shares or units at the end of the relevant period. _. ~ 


(3) Case 2 applies if a financial trader acquired shares or units in a diversely owned AIF during 
the relevant period and retains those shares or units throughout the relevant period. _ 


Where Case 2 applies, the amount to be brought into account is the difference between the 
market value of the shares or units at the end of the relevant period and the 0-7 cost of 
those shares or units. heby 


(4) Case 3 applies if the financial trader held shares or units in a diveeel shri AIF at the 
beginning of the relevant period and disposes of those shares or units during that period. 


Where Case 3 applies the amount to be brought into account is the difference between the 
market value of the shares or units at the end of the immediately preceding ag Bet and 
the disposal value of the shares or units. emgs 
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(5) Case 4 applies if the financial trader acquires shares or units in a diversely owned AIF during 
the relevant period and disposes of those shares or units during that period. 
Where Case 4 applies the amount to be brought into account is the difference between the 
acquisition cost of the shares or units and the disposal value of those shares or units. 
(6) In this regulation— 
“acquisition cost” means the value of the consideration given for the acquisition of the shares 
or units; 
“disposal value” means the value of the consideration received for the disposal of the shares 
or units; 
“market value” means— 
(a) in the case of shares or units in a diversely owned AIF where both the buying and 
selling prices of units are published regularly by the manager of the fund, an amount equal 
to the buying price (that is the lower price) so published on any particular date or, if none 
were published on that date, on the latest date before; 
(b) in the case of shares or units in a diversely owned AIF where a single price is published 
regularly by the manager of the fund, the price so published on any particular date, or if 
none were published on that date, on the latest date before.]! 


Amendments—! Paras 52B-52E inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 14 with effect from 1 September 2009. 


[Shares and units not within regulation 52C 

52D— (1) Regulation 52C does not apply in respect of any shares or units in a diversely owned 
AIF in relation to which— 

(a) conditions A and B are both satisfied, or 

(b) condition C is satisfied. 
(2) Condition A is that the shares or units in the diversely owned AIF form part of the financial 
trader’s stock in trade and all the profits and losses, including distributions, arising in relation to 
the shares or units in the diversely owned AIF are included in the computation of the financial 
trader’s trading profits for the relevant period. 
(3) Condition B is that the shares or units in the diversely owned AIF are accounted for under 
generally accepted accounting practice on the basis of fair value accounting. 
(4) Condition C is that the shares or units in the diversely owned AIF are a relevant holding in 
respect of which the provisions of section 490 of CTA 2009 apply in relation to the financial 
trader. 
(5) In paragraph (4) “relevant holding” means— 

(a) any rights under a unit trust scheme; 

(5) a material interest in an offshore fund; or 

(c) any shares in an open-ended investment company.]! 


Amendments—! Paras 52B-52E inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 14 with effect from 1 September 2009. 


[Meaning of financial trader 

52E— (1) In regulations 52B, 52C and 52D “financial trader” means a person who is carrying on 
a business which is— 

(a) a banking business, 

(5) an insurance business, or rr 

(c) a business consisting wholly or in part of dealing in trading assets such that any profit on 

such assets would form part of the trading profits of that business. 
This paragraph is subject to paragraphs (2) and (3). 
(2) “An insurance business” in paragraph (1)(>) does not include life assurance business carried 
on by an insurance company and in the event that such a company carries on both life assurance 
business and any other insurance business that company will not be a financial trader in respect 
of the life assurance business. 
(3) If— 

(a) a financial trader, “A”, directly or indirectly transfers trading assets to a diversely owned 

AIF under or as part of an arrangement which has an unallowable purpose, and 

(b) a connected person, “B”— 

(i) holds shares or units in that diversely owned AIF at the time of the transfer; or 
(ii) directly or indirectly acquires shares or units in that diversely owned AIF at a later 
time, 

B is treated as being a financial trader in relation to those shares or units. 
(4) In paragraphs (1) and (3) “trading assets” means— 

(a) stocks or shares; ri ' 

(b) a relevant contract within regulation 14G; 

(c) a loan relationship within regulation 14L; | 

(d) units in a collective investment scheme within regulation 14M; 
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(e) securities within regulation 14F; 
(f) foreign currency; or 
(g) a carbon emission trading product within regulation 14N, 


a profit on the sale of which would form part of the trading profits of the financial trader. 


(5) An arrangement includes any scheme, understanding or transaction of any kind, whether or 
not legally enforceable and whether involving a single transaction or two or more transactions. 


(6) An arrangement has an unallowable purpose if the main purpose or one of the main 
purposes for either A or B being party to the arrangement is to obtain a tax advantage or an 
income tax advantage for any person. 


(7) In paragraph (6)— 
“tax advantage” has the meaning given by section of 840ZA of ICTA; and 
“income tax advantage” has the meaning given by section 683 of ITA 2007.]! 


Amendments—! Paras 52B~52E inserted by the Authorised Inyestment Funds (Tax) (Amendment), Regulations, 
SI 2009/2036 regs 2, 14 with effect from 1 September 2009. 


CHAPTER 4 


CHARGE TO TAX ON SUBSTANTIAL QIS HOLDINGS IN QUALIFIED 
INVESTOR SCHEMES 


GENERAL 


Charge to tax under this Chapter 


53— (1) A participant is charged to tax under this Chapter if the participant owns a substantial 
QOIS holding in a qualified investor scheme. 


(2) But a participant is excepted from the charge to tax under this Chapter if the participant-is— 


(a) a charity within the meaning of section 506(1) of ICTA; 

(b) a registered pension scheme within the meaning of Part 4 of the Finance Act 2004; 

(c) a scheme which is treated, under paragraph 1(1) of Schedule 36 to the Finance Act 2004, as 
a registered pension scheme within the meaning of Part 4 of that Act; 

(d) an insurance company within the meaning of section 431(2) of ICTA holding the units in the 
qualified investor scheme as assets of its long-term insurance fund; 

(e) a friendly society within the meaning of section 466(2) of ICTA; 

(f) a person for whom any profit on a sale of the units in the qualified investor scheme would be 
treated as a trading profit of its trade; or 

(g) a qualified investor scheme. 


(3) In these Regulations a “qualified investor scheme” means a fund, authorised by the Financial 
Services Authority, in which a statement that the fund is a qualified investor scheme is included in 
the instrument constituting the scheme. 


Os 44 paragraph (2)(d) “long-term insurance fund” has the meaning given by section 431(2) of 
wt 


Commentary—Simon's Taxes D8.160. 

Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) Pe ceeadinent No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Meaning of “substantial OIS holding” 


54— (1) For the purposes of this Chapter a participant owns a substantial QIS holding in a 
qualified investor scheme if the participant, either alone or together with associates or connected 
persons, (and otherwise than as a nominee or a bare trustee) owns units which er rights to 
10% or more of the net asset value of the fund. 


This is without prejudice to what is meant by “substantial” where the wee appears in other 
contexts. ie oiled 


(2) Section 417 of ICTA applies for the purposes of this regulation to determine whether persons 
are associates. 


(3) Section 839 of ICTA (connected persons) applies for the purposes of this regulation. — 


(4) A participant who owns a substantial QIS holding in a qualified investor sehereaicgn kinies to 
own a substantial QIS holding in that scheme until the date on which the whole of that holding is 
disposed of (so that, accordingly, it does not matter that the holding no longer represents 10% or 
more of the net value of the qualified investor scheme). iit 


(5) Paragraph (4) is subject to regulation 63 (cases where a participant's * dels becomes 
substantial)’ 


Commentary—Simon's Taxes D8.160. mr ister 
Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds ie aid 1 ae) 
331. 


2 TO lb (i>) 


Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investo rite 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 3 


10961 Authorised Investment Funds (Tax) Regulations 2006 2006/964 reg 57 


Amount charged to tax under this Chapter 


55— (1) A participant is charged to tax under this Chapter by reference to the difference in value of 
a substantial QIS holding between two measuring dates (the “difference in value’’). 


(2) The difference in value is the amount given by the formula— 
VLMD — VEMD 
(3) In paragraph (2)— 
VLMD is the market value of the substantial QIS holding at the beginning of a chargeable 
measuring date (the “later measuring date”), and 


VEMD is the market value of the substantial OIS holding at the end of the previous measuring 
date (the “earlier measuring date’’). 


(4) In the case of units in a qualified investor scheme where both the buying and selling prices of 
units are published regularly by the manager of the scheme, “market value” means an amount equal 
to the buying price (that is the lower price) so published on any particular date, or if none were 
published on that date, on the latest date before. 


(5) In the case of units in a qualified investor scheme where a single price is published regularly by 
the manager of the scheme, “market value” means the price so published on any particular date, or 
if none were published on that date, on the latest date before.! 


Commentary—Simon's Taxes D8.160. 

Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 
Note that reg 55 continues to have effect in relation to qualified investor schemes authorised by the Financial Services 
Authority before 1 January 2009, with the following amendment (SI 2008/3159 reg 31)— 

For paragraph (1) substitute— 
“(1) A participant in a qualified investor scheme authorised by the Financial Services Authority before Ist January 
2009 is charged to tax under Chapter 4 of Part 4 by reference to the difference in value of a substantial QIS holding 
between the two measuring dates specified in regulation 56 (“the difference in value”’).”. 

For the purposes of regs 55 and 56 (as amended by SI 2008/3159 reg 31), the remaining provisions of Part 4, Chapter 4 

continue to have effect. 


Measuring dates and meaning of “chargeable measuring date” 
56— (1) Each of the following is a measuring date— 


(a) the first measuring date (see regulation 64); 

(b) in a case where a participant already owns a substantial OIS holding in a qualified investor 
scheme, the date on which the participant acquires additional units in the qualified investor 
scheme; 

(c) any reporting date; 

(d) the date on which there is a disposal of part of the substantial OIS holding (see regula- 
tion 67); 

(e) the date on which there is a disposal of the whole of the substantial OIS holding (see 
regulation 68); 

(f) the date of the participant's death. 


(2) In this Chapter a “chargeable measuring date” means any. measuring date other than the first 
measuring date." 


Commentary—Simon’s Taxes D8.160. 

Amendments—' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 
Note that reg 56 continues to have effect in relation to qualified investor schemes authorised by the Financial Services 
Authority before 1 January 2009, with the following amendment (SI 2008/3159 reg 31)— 

For paragraph (1) substitute— 
“(1) For the purposes of regulation 55— 
(a) the earlier measuring date is the date that was the later measuring date on the last occasion that the value was 
calculated in accordance with this Chapter; and 
(b) the later measuring date is 31st December 2008.”. 
_ For the purposes of regs 55 and 56 (as,amended by SI 2008/3159 reg 31), the remaining provisions of Part 4, Chapter 4 
continue to have effect. 


How tax is charged under this Chapter: income tax 

57— (1) This regulation applies in the case of a participant chargeable to income tax. 
(2) The following amounts must be calculated— 

(a) the difference in value calculated by reference to each chargeable measuring date falling 

within a tax year; and 
_(b) the aggregate amount of those differences in value. ' 
(3) If the aggregate amount is a positive amount, the participant is charged to income tax under 
Chapter 8 of Part 5 of ITTOIA 2005 (income not otherwise charged) on that aggregate amount for 
that tax year. 
(4) If the aggregate amount is a negative amount, the participant is treated as if— 

(a) a loss of that aggregate amount had been sustained by the participant in a transaction, and 
_ (b) this regulation were listed in Part 3 of the Table in section 836B of ICTA.! 
Commentary—Simon’s Taxes D8.160. ' j : 


SIS 


2006/964 reg 57 Statutory Instruments 10962 


Amendments—!' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


How tax is charged under this Chapter: corporation tax 
58— (1) This regulation applies in the case of a participant chargeable to corporation tax. 
(2) The following amounts must be calculated— 


(a) the difference in value calculated by reference to each chargeable measuring date falling 
within an accounting period; and 
(b) the aggregate amount of those differences in value. 


(3) If the aggregate amount is a positive amount, the participant is charged to corporation tax under 
Case VI of Schedule D on that aggregate amount for that accounting period. 


(4) If the aggregate amount is a negative amount, the participant is treated as if a loss of that 
aggregate amount had been incurred by the participant in a transaction in respect of which the 
participant were within the charge to corporation tax under Case VI of Schedule D.’ 


Commentary—Simon's Taxes D8.160. 


Amendments—!' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Further provisions 


59— (1) In this Chapter “disposal” is to be construed in accordance with TCGA 1992, and cognate 
expressions are to be construed accordingly. 


(2) The provisions of TCGA 1992 that apply to determine— 


(a) the time at which a disposal and acquisition is made, and 
(b) how assets disposed of are to be identified, 


apply for the purposes of this Chapter in the same way as they apply for the purposes of that Act.' 


Commentary—Simon's Taxes D8.160. 


Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


THE FIRST MEASURING DATE 


The general rule 


60— (1) The general rule is that on the first date on which a participant who is within the charge to 
tax under this Chapter owns a substantial OTIS holding in a qualified investor scheme, the 
participant must value his own holding in that scheme as at that date. 


(2) The general rule is modified if any of the following regulations apply— 
(a) regulation 61 (cases affected by the coming into force of these Regulations); 


(b) regulation 62 (cases involving the launch of qualified investor schemes); 
(c) regulation 63 (cases where a participant’s holding becomes substantial)./ 


Commentary—Simon's Taxes D8.160. 


Amendments—' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Cases affected by the coming into force of these Regulations 
61— (1) This regulation applies if— a 
(a) a participant chargeable to income tax owns a substantial OIS holding in a qualified investor 
scheme on 6th April 2006, or 


(b) a participant chargeable to corporation tax owns a substantial QIs holding in a qualified 
investor scheme on Ist April 2006. 


(2) If on the measuring date first occurring after 30th June 2006 the participant does not own a 
substantial QIS holding in the qualified investor scheme, the participant is not required to value his 
own holding in that scheme as at Ist or 6th April 2006 (as the case may be). 


(3) If on the measuring date first occurring after 30th June 2006 the participant owns a substantial 
QIS holding in the qualified investor scheme and is chargeable to income tax, the participant 'r must 
value his own holding in that scheme as at 6th April 2006. wee !6 


(4) If on the measuring date first occurring after 30th June 2006 the participuni owns a slisstantial 
QIS holding in the qualified investor scheme and is chargeable to cana ‘mic the pace 
must value its own holding in that scheme as at Ist April 2006./ & SiAVstReD 9 


Commentary—Simon's Taxes D8.160. MA Lo azalb p (1) 

Amendments—' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Fen (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30; 31. 
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Cases involving the launch of qualified investor schemes 
62— (1) This regulation applies if a qualified investor scheme is launched. 


(2) If on the date immediately following the expiry of a period of twelve months beginning with the 
date of issue of the first prospectus of the scheme (“the qualification date’) the participant does not 
own a substantial QIS holding in the qualified investor scheme, the participant is not required to 
value his own holding in that scheme as at that date or any earlier date. 


(3) If on the qualification date the participant owns a substantial OIS holding in the qualified 
investor scheme, the participant must value his own holding in that scheme as at the date on which 
the participant first owned a substantial QIS holding in the scheme.! 


Commentary—Simon’'s Taxes D8.160. 

Amendments—' Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Cases where a participant's holding becomes substantial 


63— (1) This regulation applies if, on any date, a participant owns a substantial OIS holding in a 
qualified investor scheme otherwise than as a result of the acquisition of units in that scheme. 


(2) If on the next reporting date and the reporting date following it (“the second reporting date’’) 
the participant does not own a substantial QIS holding in the qualified investor scheme, the 
participant— 

(a) is not required to value his own holding in that scheme at any time, and 

(b) is not treated as owning a substantial OTS holding in the scheme on the second reporting date 

or at any earlier time. 


(3) If on the second reporting date the participant owns a substantial OTS holding in the qualified 
investor scheme, the participant must value his own holding in that scheme as at the date mentioned 
in paragraph (1) and as at each subsequent measuring date.’ 


‘Commentary—Simon’s Taxes D8.160. 


Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Definition of the “first measuring date” 
64 In this Chapter the “first measuring date” means the date on which, in accordance with 
regulation 60(1), 61(3) or (4), 62(3) or 63(3), the participant must value his own holding in the 
qualified investor scheme.’ 
Commentary—Simon's Taxes D8.160. 
Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 


Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Calculation to be made on the first measuring date 
65 On the first measuring date the participant must calculate the chargeable gain or loss that would 
have accrued for the purposes of tax in respect of chargeable gains if, on that date, the participant 
had disposed of the substantial QIS holding for a consideration equal to its market value at that 
time.’ 
Commentary—Simon’s Taxes D8.160. 
Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 


Regulations, SI 2008/3159 regs 3, 17 with effect from | January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


DISPOSALS OF HOLDINGS 


Reorganisations etc 
66— (1) For the purposes of this Chapter, sections 116(10) and 127 of TCGA 1992 (reorganisa- 
tions) do not apply to a substantial QIS holding in a qualified investor scheme; and a transaction 
which would otherwise have fallen within either of those provisions is treated as involving a disposal 
and subsequent acquisition of that holding. 


(2) The consideration for the subsequent acquisition is a consideration equal to the market value of 


the holding immediately before the acquisition.! 


Commentary—Simon’s Taxes D8.160. 

Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Disposal of part of a substantial QIS holding 
67— (1) This regulation applies if a participant disposes of part of a substantial QIS holding. 


(2) The date on which the participant disposes of the part of the substantial QIS holding is a 
chargeable measuring date. 


sIS 
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(3) For the purposes of tax in respect of chargeable gains a corresponding part of the chargeable 
gain or loss specified in regulation 65 is treated as accruing on the disposal. 


(4) Subject to paragraph (3) and for the purposes of tax in respect of chargeable gains, the 
participant is treated as making the disposal for a consideration of such amount as would secure 
that neither a gain nor a loss would accrue to the participant. 


(5) For the purposes of tax in respect of chargeable gains, this reputation does not affect the 
treatment of the other party to the transaction involving the part of the substantial iS holding of 
which there has been a disposal. 


(6) This regulation is subject to regulation 69 (no gain/no loss disposals).? 


Commentary—Simon’s Taxes D8.160. 

Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


Disposal of the whole of a substantial OIS holding 
68— (1) This regulation applies if a participant disposes of the whole of a substantial QIS holding. 


(2) The date on which the participant disposes of the substantial QIS holding is a chargeable 
measuring date. 


(3) For the purposes of tax in respect of chargeable gains— 


(a) in a case where regulation 67 has applied on any earlier disposal of part of the substantial 
QIS holding, the remaining part of the chargeable gain or loss specified in regulation 65 is treated 
as accruing on the disposal, and 

(b) in any other case, the whole of the chargeable gain or loss specified in regulation 65 is treated 
as accruing on the disposal. 


(4) Subject to paragraph (3) and for the purposes of tax in respect of chargeable gains, the 
participant is treated as making the disposal for a consideration of such amount as would secure 
that neither a gain nor a loss would accrue to the participant. 


(5) For the purposes of tax in respect of chargeable gains, this regulation does not affect the 
treatment of the other party to the transaction involving the substantial QIS holding. 


(6) This regulation is subject to regulation 69 (no gain/no loss disposals).’ 


Commentary—Simon's Taxes D8.160. 

Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No 3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


No gain/no loss disposals 


69— (1) This regulation applies if, for the purposes of tax in respect of pin gains, any 
disposal of the whole or part of a substantial OIS holding falls within any of the following 
provisions of TCGA 1992— 


(a) section 58(1) (transfers between spouses); 

(b) section 62(4) (acquisition as legatee); 

(c) section 139 (company reconstructions); 

(d) section 140A (transfers of a UK trade); 

(e) section 140E (merger leaving assets within the UK tax charge); eNOME——¥ 
(f) section 171(1) (transfers within a group). emg te 


(2) Regulation 67(3) or 68(3) (as the case may be) does not apply in relation to thie disposal 


(3) On and after the date of the transfer, the transferee’s holding in the qualified investor scheme is 
a substantial QIS holding in that scheme (whether or not the transferee’s holding in that scheme (if 
any) was a substantial QIS holding in that scheme before that date). 


(4) If the transferee disposes of the whole, or part, of the substantial QIS holding, the held-over gain 
or, as the case may be, a corresponding part of the held-over gain, is treated asvaccruing: to yee 
transferee on the disposal. Cig 


(5) In paragraph (4) “the held-over gain” means the chargeable gain or loss aie woul have accrued 
to the transferor if the disposal falling within paragrapy: i) had been a disposal to” erie 
regulation 68(3) had applied.’ Atel Notmsbiaes-S 


Commentary—Simon's Taxes D8.160. INMATE Bsths\ O1 


Amendments—! Part 4, Chapter 4 (regs 53-69) repealed by the Authorised Investment Funds (Tax) (Amendment No:3) 
Regulations, SI 2008/3159 regs 3, 17 with effect from 1 January 2009. In relation to.a qualified investor scheme authorised 
by the Financial Services AOD before 1 January 2009, this Paabanbe-rrs has: stirs subject to SI 2008/3159. per 30, 31. 

A sti tier RGA otis yd 
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Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (iis) )(Amendinen) 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. WUE S 


10965 Authorised Investment Funds (Tax) Regulations 2006 . 2006/964 reg 69D 


[CHAPTER 1 
PRELIMINARY PROVISIONS 


Property AIFs 
69A— (1) This Part enables an open-ended investment company which meets the conditions in 
regulations 69D to 690— 
(a) to benefit from the exemption from corporation tax,in accordance with regulation 69Y(1), 
and 


(b) to have liabilities to tax imposed on the company and on participants in accordance with 
Chapters 3, 4 and 5 of this Part. 


(2) In these Regulations an open-ended investment company to which this Part applies may be 
referred to as a “Property AIF”.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Structure of this Part 
69B The structure of this Part of these Regulations is as follows— 


This Chapter contains preliminary provisions; 

Chapter 2 deals with entry into and membership of the Property AIF regime; 

Chapter 3 deals with the tax treatment of Property AIFs; 

Chapter 4 deals with distributions made by Property AIFs; 

Chapter 5 deals with the treatment of participants in Property AIFs; 

Chapter 6 deals with compliance in relation to the Property AIF regime; and 

Chapter 7 contains provisions relating to an open-ended investment company’s leaving the 
Property AIF regime.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Key concepts 


69C— (1) In this Part “entry” means the time when this Part begins to apply to an open-ended 
investment company. 


(2) In this Part “cessation” means the time when this Part ceases to apply to an open-ended 
investment company. 


(3) In this Part, in relation to an open-ended investment company— 


(a) “F (pre-entry)” means the open-ended investment company before this Part begins to 
apply to it, 
(bd) ant (tax-exempt)” means the open-ended investment company in so far as it carries on 
property investment business (within the meaning of regulation 69F) while this Part applies to 
it 
(c) “F (residual)” means the open-ended investment company in so far as it carries on 
business other than property investment business while this Part applies to it, and 
(d) “F (post-cessation)” means the open-ended investment company after this Part has ceased 
to apply to it.]! 

Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5. with effect from 6 April 2008 


[CHAPTER 2 
ENTRY INTO AND MEMBERSHIP OF THE PROPERTY AIF REGIME 


_ CONDITIONS OF MEMBERSHIP OF THE PROPERTY AIF REGIME 


Conditions for this Part to apply to company 


69D In order for this Part to apply to an open-ended: investment company in respect of an 
accounting period, the following conditions must be met— 


(a) the property investment business condition (see regulation 69B); 
(b) the genuine diversity of ownership condition (see regulation [9A}’); 
(c) the corporate ownership condition (see regulation 693K); 
(d) the loan creditor condition (see regulation 694M); 
(e) the balance of business conditions (see regulation 69N); and 
(f) the notification condition (see regulation 690). ]' 
Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


> In para (b), figure substituted for figure “69J”, by the Authorised Investment Punds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 15 with effect from 1 September 2009. 
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[Conditions for this Part to apply to a company where the company is also a qualified 
j investor scheme 

69DA Where an open-ended investment company— 

(a) is also a qualified investor scheme (see regulation 14C); and 

(b) meets the genuine diversity of ownership condition in regulation 14B for an accounting 

period, 
the company shall be treated as also meeting the genuine diversity of ownership condition in 
regulation 69J for the accounting period, even if it would not otherwise do so. J” ? 


Amendments—! Reg 69DA inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, 
ST 2008/3159 regs 3, 18 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the 
Financial Services Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 

? Reg revoked by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 16 with effect 
from 1 September 2009. 


[THE PROPERTY INVESTMENT BUSINESS CONDITION 


The property investment business condition 
69E— (1) The property investment business condition is that the open-ended investment 
company must meet conditions A and B throughout the accounting period. 


(2) Condition A is that the company’s instrument of incorporation and its prospectus (including 
any supplements to the prospectus) include a statement that the company’s investment objectives 
are— 


(a) to carry on property investment business, and 

(b) to manage cash raised from investors for investment in the property investment business. 
(3) Condition B is that the company must carry on property investment business. 
(4) In this Part “prospectus” includes any supplements to a prospectus.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Meaning of “property investment business” 
69F— (1) In this Part “property investment business” means business consisting of any one or 
more of— 
(a) property rental business (see regulation 69H); 
(b) owning shares in UK-REITs; and 
(c) owning shares or units in an entity in circumstances in which conditions A to C are met. 
(2) In these Regulations “UK-REIT” means a company or group to which Part 4 of FA 2006 
applies. 
(3) Condition A is that the entity is— 
(a) a property company, or 
(b) a unit trust scheme or similar contractual arrangement— 
(i) which is not a collective investment scheme, 
(ii) which has defined capital, 
(iii) which is listed on a recognised stock exchange, and 
(iv) where there is no obligation on the manager of the scheme to provide opportunities for 
redemption of the investment. 
(4) Condition B is that the entity is not within the charge to corporation tax. 


(5) Condition C is that the entity is equivalent to a UK-REIT in the jurisdiction in which the 
property company is incorporated, or (as the case may be) in the jurisdiction in which the unit 
trust scheme or similar contractual arrangement carries on business. 

(6) For the purposes of paragraph (3)(a) a property company is not equivalent to a UK-REIT 
if— 


(a) the shares forming the company’s ordinary share capital are not listed on a recognised 
stock exchange, or 
(b) it is a company to which section 236 of FISMA: 2000 applies. 


(7) In this regulation “recognised stock exchange” has the meaning given by section 1005(1) of 
ITA 2007. 


(8) This regulation is subject to the further provisions in regulation 69G.]! . 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds ws pai ear Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Property investment business: further provisions’ 


69G— (1) If an open-ended investment company to which this Part applies receives a 

distribution from a UK-REIT— —ainenc basin 
(a) the distribution is income of F (tax-exempt) to the extent that the distribution, TS 
business of C (tax-exempt) carried on by the UK-REIT, and SEONOOOS 12 
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(6) the distribution is income of F (residual) to the extent that the distribution represents 
business other than business of C (tax-exempt) carried on by the UK-REIT. 
(2) In paragraph (1) “C (tax-exempt)” shall be construed in accordance with Part 4 of the 
Finance Act 2006. 
(3) If an open-ended investment company to which this Part applies receives a distribution from 
an entity within regulation 69F(1)(c), the distribution is income of F (tax-exempt) except to the 
extent that the distribution is identified, at the time at which it is made, as arising from any 
activity of the entity that is not property rental business. 
(4) For the purposes of this Part an asset is involved in property investment business if— 
(a) it is an estate, interest or right in or over land by the exploitation of which property rental 
business is conducted; 
(b) it consists of shares owned by the open-ended investment company in a UK-REIT; or 
(c) it consists of shares [or units]” owned by the open-ended investment company in an entity 
» within regulation 69F(1)(c).]! 
Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 
? Words in para (4)(c) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 


regs 3, 19 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the Financial Services 
Authority before | January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


[Meaning of “property rental business” 
69H— (1) In this Part “property rental business” means— 
(a) property rental business within the meaning given by section 104 of FA 2006, and 
(b) the relevant business of an intermediate holding vehicle (see regulation 691). 
(2) For the purposes of paragraph (1)(4) the relevant business of an intermediate holding vehicle 
is its property rental business within the meaning given by section 104 of FA 2006, but 
disregarding subsection (1)(a) of that section. 
(3) For the purposes of this Part an asset is involved in property rental business if— 
(a) it is an estate, interest or right in or over land by the exploitation of which property rental 
business is conducted, or 
(b) it consists of shares owned by the open-ended investment company in an intermediate 
holding vehicle.]! 


Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
ST 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Meaning of “intermediate holding vehicle” 
69I— (1) For the purposes of regulation 69H, an entity is an “intermediate holding vehicle” in 
an accounting period if it meets conditions A to F throughout the accounting period. 
(2) Condition A is that the vehicle is a company, trust or partnership. 
(3) Condition B is that the vehicle is not a collective investment scheme. 
(4) Condition C is that the vehicle is wholly owned by the open-ended investment company (the 
“parent”) or another intermediate holding vehicle or series of intermediate holding vehicles 
wholly owned by the parent, unless and to the extent that local legislation or regulations relating 
to the intermediate holding vehicle holding the property specified in paragraph (5) requires a 
proportion of local ownership. 
(5) Condition D is that the function of the intermediate holding vehicle is solely to enable the 
holding, by the parent, of estates, interests or rights in or over land outside the United Kingdom 
by the exploitation of which property rental business is conducted. 
(6) Condition E is that the intermediate holding vehicle has its accounts consolidated with those 
of the parent. 
(7) Condition F is that all property rental income of the intermediate holding vehicle (or the full 
proportion of that income representing the interest of the parent in the intermediate holding 
vehicle) must be reflected in the distribution accounts of the parent at the same time as that 
income is reflected in the accounts of the intermediate holding vehicle.]' 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[THE GENUINE DIVERSITY OF OWNERSHIP CONDITION 


The genuine diversity of ownership condition 

69J— (1) The genuine diversity of ownership condition is that the open-ended investment company 
must meet conditions A to F throughout the accounting period. 
This is subject to paragraphs (8) and (9). 
(2) Condition A is that the company’s instrument of incorporation and prospectus in issue for the 
time being— 

(a) contain a statement that shares in the company will be widely available, and 

(b) specify the intended categories of investor. 
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(3) Condition B is that the specification of intended categories of investor referred to ir 
paragraph (2)(b) does not have the effect of limiting the intended investors to a limited number o, 
specific persons or specific groups of connected persons. 
(4) Condition C is that shares in the company— 
(a) must be marketed and made available sufficiently widely to reach the intended categories 0, 
investors, and 
(b) must be marketed and made available in a manner appropriate to attract those categories 0) 
persons. 
(5) Condition D is— 
(a) that a person may easily acquire shares in the company, and may acquire the shares in the 
same way as a person may acquire shares or units in other authorised investment funds that are 
widely available, or 
[(b) in the case of a qualified investor scheme, a person who is within one of he categories 0; 
intended investor in the scheme which have been specified in accordance with condition A may 
upon request to the manager of the scheme, obtain information about.the scheme and acquire 
units in it. ]? 
(6) Condition E is that the minimum investment is not unreasonably high in view of the risk profile 
of the company or the intended categories of investors. 
(7) Condition F is that, in comparison with charges imposed on larger investors, charges imposed o1 
smaller investors will not be greater than is commercially normal and reasonable. 


(8) The open-ended investment company meets the genuine diversity of ownership condition if— 


(a) an investor in the company is a unit trust scheme (a “feeder fund”), and 
(b) paragraphs (2) to (7) are met in relation to the company after taking into account th 
intended investors in the feeder fund. 

(9) If paragraph (8) applies— 
(a) the open-ended investment company and the feeder fund must have the same manager (01 
proposed manager), 
(b) a notice under regulation 69O must be accompanied by the feeder fund's trust. deed anc 
prospectus in issue, and 
(c) paragraphs (7) and (8) of regulation 69P apply in relation to the feeder fund's trust deed anc 
prospectus as they apply to the open-ended investment company’s instrument of incorporatior 
and prospectus (or, as the case may be, to the proposed company’s instrument of incorporatior 
and prospectus). 

(10) For the purposes of this regulation— 


(a) sections 993 and 994 of ITA 2007 (connected persons) apply in the case of a persor 
chargeable to income tax, and 
(b) section 839 of ICTA (connected persons) applies in the case of a person chargeable tc 
corporation tax. ]’? 

Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

? Para (5)(b) substituted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 regs 3 
20 with effect from 1 January 2009. In relation to a qualified investor scheme authorised by the Financial Service: 


Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. Para (5)() previously 
read as follows— 


“(b) in the case of a qualified investor scheme, that a person qualified to inyest may, without difficulty, obtair 
information about the company and acquire shares in it. 
> Reg 69J revoked by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 i 2, 17 with effec 
from | September 2009. ; 


[THE CORPORATE OWNERSHIP CONDITION 


The corporate ownership condition . 


69K— (1) The corporate ownership condition is that the open-ended investment company mus 
meet conditions A to C and (if applicable) condition D at the time that this Part begina to appl) 
to the company and throughout the accounting period. oR Sd HE bsissh 


This is subject to regulation 69L(1). 


(2) Condition A is that no body corporate is beneficially sntitied (direettye or -inhdinectly) to 10% 
or more. of the'net asset value of the fund." "=" * S DS a ee 


(3) Condition A is treated as met if— 


(a) the company has taken reasonable steps to prevent.a pati corporate from ne, 2 
holding of 10% or more of the net asset value of the fund, : 
(b) a body corporate has nevertheless acquired such a holding, — 
(c) immediately upon becoming aware of the situation, the company hd 1sge ayy to ensure 
that the holding is reduced below 10% of the net asset value of the fund; and’ ~ = 
(d) the company has continued, with all reasonable speed, to take steps to ensure that the 
holding is so reduced. —orisd sii 
(4) Condition B is that the company’s instrument of incorporation and its prospectus include 
provisions under which any body corporate which becomesia [participant}* in the company 


{i> SR sii 
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(a) must undertake not to acquire 10% or more of the share capital of the company, and 
(6) must undertake, on becoming aware that it has acquired 10% or more of the share capital 
of the company, to reduce its holding of that share capital below 10%. 


(5) Condition C is that the company’s instrument of incorporation and its prospectus include 
provisions under which a body corporate acquiring shares in the company must give a certificate 
in accordance with paragraph (6) or (7). 

(6) The certificate is a certificate that the body corporate acquiring shares holds the shares as 
beneficial owner. 


(7) The certificate is a certificate that the body corporate acquiring shares holds some or all of 
those shares otherwise than as a beneficial owner, but that the body corporate— 


(a) holds less than 10% of the share capital of the company on behalf of itself or any one 
other corporate beneficial owner, and 

(b) has obtained the undertakings in the terms specified in sub-paragraphs (a) and (b) of 
paragraph (4) from every other body corporate on whose behalf it owns shares in the 
company otherwise than as a beneficial owner. 


(8) Condition D is that, in a case in which the body corporate acquiring shares in the company 
gives a certificate in accordance with paragraph (7), the body corporate acquiring the shares has 
undertaken to disclose the following information to the manager of the company if the manager 
so requires— 
(a) the names of any body corporate on whose behalf the body corporate owns shares in the 
company otherwise than as a beneficial owner, and 
(b) the extent of the holding of that body corporate in the company.]! 
Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax), (Amendment) Regulations, 
ST 2008/705 regs 2, 5 with effect from 6 April 2008. 
? In para (4), word substituted for word “shareholder” by the Authorised Investment Funds (Tax) (Amendment No 3) 


Regulations, SI 2008/3159 regs 3, 21 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


[The corporate ownership condition: further provisions 
69L— (1) The open-ended investment company meets conditions B and C of the corporate 
ownership condition if it provides in its instrument of incorporation and its prospectus that a 
body corporate is prohibited from acquiring shares in the open-ended investment company. 
(2) The open-ended investment company meets conditions B and C of the corporate ownership 
condition if— 
(a) it provides in its instrument of incorporation and its prospectus that a body corporate is 
prohibited from acquiring shares [as a participant]? in the open-ended investment company, 
(b) a body corporate (“BC”) acquires shares in the open-ended investment company, 
(c) BC does not hold those shares as beneficial owner, and 
(d) BC gives a certificate in accordance with paragraph (3). 
(3) The certificate is a certificate— 
(a) that BC does not hold any of the shares in the open-ended investment company as 
beneficial owner, and 
(b) that none of the beneficial owners of BC’s shares in the open-ended investment company 
is a body corporate. 
(4) Paragraph (5) applies if the trustees of a unit trust scheme— 
(a) hold shares in the open-ended investment company, and ; 
(b) are chargeable, in the United Kingdom, either to income tax or to corporation tax in their 
capacity as trustees of that unit trust scheme. 


(5) For the purposes of regulation 69K [the unit trust scheme is treated]? as the beneficial owners 
of the shares; and a person holding units in the unit trust shall not be treated as beneficially 
entitled (directly or indirectly) to 10% or more of the net asset value of the open-ended 
investment company’s fund by virtue of holding the units. 
(6) In this Part “body corporate” means— 
(a) a body corporate incorporated under the laws of any part of the United Kingdom or any 
other territory, or 
(b) an entity which is treated as a body corporate for tax purposes— 
(i) in accordance with the law of a territory outside the United Kingdom with which 
relevant arrangements have been entered into, or 
(ii) in accordance with an international agreement containing relevant arrangements. 
(7) In paragraph (6) “relevant arrangements” means arrangements which— 


(a) have been entered into with a view to affording relief from double taxation, and 
(b) have effect by virtue of an Order in Council under section 788 of ICTA.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
ST 2008/705 regs 2, 5 with effect from 6 April 2008. 

2 In para (2)(a) words inserted, and in para (5) words substituted for words “the trustees are treated”, by the Authorised 
Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 regs 3, 22 with effect from 1 January 2009) In 
relation to a qualified investor scheme authorised by the Financial Services Authority before 1 January 2009, this 
amendment has effect subject to SI 2008/3159 regs 30, 31. 
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THE LOAN CREDITOR CONDITION 


The loan creditor condition 

69M— (1) The toan creditor condition is that the open-ended investment company must meet 
conditions A to C throughout the accounting period in the case of any loan relationship to 
which the company is party as debtor. 
(2) Condition A is that, in the.case of a debtor relationship of the company, the person standing 
in the position of a creditor as respects the debt in question is not entitled to an‘amount by way 
of interest which depends to any extent on— 

(a) the results of all or part of the open-ended investment company’s business, or 

(b) the value of any of the company’s assets. 
(3) For the purposes of condition A, a loan shall not be treated as dependent on the results of 
the company’s business by reason only that the terms of the loan provide— 

(a) for the interest to be reduced in the event of results improving, or 

(b) for the interest to be increased in the event of results deteriorating. 
(4) Condition B is that, in the case of a debtor relationship of the company, the person standing 
in the position of a creditor as respects the debt in question is not entitled to an amount by way 
of interest which exceeds a reasonable commercial return on the consideration lent. 
(5) Condition C is that, in the case of a debtor relationship of the company, the person standing 
in the position of a creditor as respects the debt in question is entitled on repayment to an 
amount which— 

(a) does not exceed the consideration lent, or 

(b) is reasonably comparable with the amount generally repayable (in respect of an equal 

amount of consideration) under the terms of issue of securities listed on a recognised stock 

exchange. 
(6) In this regulation “loan relationship” and “debtor relationship” shall be construed in 
accordance with Chapter 2 of Part 4 of FA 1996 (loan relationships).]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[THE BALANCE OF BUSINESS CONDITIONS 


The balance of business conditions 
69N— (1) The balance of business conditions are that conditions A and B must be met. 
(2) Condition A is that the net income of F (tax-exempt) for an accounting period (determined 
in accordance with regulation 69Z1) is— 
(a) at least 40% of the open-ended investment company’s net income (as defined in regula- 


tion 69Z) where this Part applies to a newly qualified company in its first accounting period, 
or 


(b) at least 60% of the open-ended investment company’s net income (as defined in regula- 
tion 69Z) where this Part applies to a company in an accounting period. in any other 
circumstances. 

(3) Condition B is that the value of the assets involved in property investment business is— 


(a) at least 40% of the total value of the assets held by the open-ended investment company at 
the end of the accounting period where this Part applies to a newly qualified company in its 
first accounting period, or 


(b) at least 60% of the total value of the assets held by the open-ended investment company at 


the end of the accounting period where this Part applies to a company in an accounting 
period in any other circumstances. 


(4) For the purposes of condition B— 


(a) assets must be valued in accordance with generally accepted accounting practice, 


(b) where generally accepted accounting practice offers a choice of valuation between cost 
basis and fair value, fair value must be used, and 


(c) no account shall be taken of liabilities secured against or otherwise relating to assets 
(whether generally or specifically). 


(5) In this Part a “newly qualified company” means a company— 


(a) to which this Part applies immediately upon its authorisation, and... 
(b) which has not been an authorised investment fund before that authorisation.]' 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. vestment, Funds (ape) Rae iengh Seep eas 
[THE NOTIFICATION CONDITION 


The notification condition ie a Taney sre of 
69O— (1) The notification condition is that conditions A and B must be met. 9 
(2) Condition A is— | Iatadlis sat SABO rT 
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(a) that the manager of an existing open-ended investment company has given notice for this 
Part to apply to the company, or 
(b) if it is proposed to incorporate an open-ended investment company, that the person 
expected to become the manager of the open-ended investment company on its incorporation 
(the “applicant”) has given notice for this Part to apply to the company. 
(3) Condition B is that the notice given under paragraph (2) has taken effect. 
(4) If notice is given under paragraph (2)(a), the company must obtain any necessary share- 
holder and regulatory approvals to its instrument of incorporation and prospectus before giving 
the notice. 
(5) If notice is given under paragraph (2)(4), the terms of the proposed company’s instrument of 
incorporation must be such that the proposed company, on its incorporation, will be required to 
meet— 
(a) the property investment business condition (see regulation 69E), and 
(b) the genuine diversity of ownership condition (see regulation [9A]’). 
(6) In this Part— 
_ the “applicant” means the person referred to in paragraph (2)(), 
an “existing company notice” means a notice given under paragraph (2)(a), and 
a “future company notice” means a notice given under paragraph (2)(b).]! 
Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


? In para (5)(b), figure substituted for figure “69J” by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2009/2036 regs 2, 18 with effect from 1 September 2009. 


[Form and timing of notice under regulation 69O 
69P— (1) A notice under regulation 690 must be given in writing to the Commissioners. 
(2) An existing company notice must be given at least 28 days before the beginning of the 
specified period. 
This is subject to the following paragraphs of this regulation. 
(3) A future company notice must be given at least 42 days before the date of the expected 
incorporation and authorisation. 
This is subject to the following paragraphs of this regulation. 
(4) A notice under regulation 690 may be withdrawn or amended at any time before it takes 
effect— 
_ (a) by the manager (in the case of an existing company notice), or 
(b) by the applicant (in the case of a future company notice). 
(5) If a notice under regulation 69O is amended before it is due to take effect, regulation 690 
shall apply to the amended notice. 
(6) But if HM Revenue and Customs give notice that they are satisfied that the amended notice 
is valid, the amended notice shall take effect as if given on the date of the original notice. 
(7) An existing company notice may be given at any time before the beginning of the specified 
period if— 
(a) HM Revenue and Customs have given clearance under regulation [9B]?, and 
(b) the manager of the open-ended investment company certifies that there have been no 
changes in substance between— 
(i) the form in which the company’s instrument of incorporation and its prospectus were 
considered by HM Revenue and Customs before giving the clearance, and Ypinn: 
(ii) the form in which it is proposed that those documents will apply at the beginning of 
the specified period. 
(8) A future company notice may be given at any time before the proposed company is 
authorised and incorporated if— 
(a) HM Revenue and Customs have given clearance under regulation [9B]?, and 
(b) the applicant certifies that there have been no changes in substance between— 
(i) the form in which the proposed company’s instrument of incorporation and its 
prospectus were considered by HM Revenue and Customs, before giving the clearance, and 
(ii) the form in which it is proposed that those documents will apply at the time when the 
proposed company is authorised.]' 
Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


2 In paras (7)(a), (8)(a) figure substituted for figure “69U” by the Authorised Investment Funds (Tax) (Amendment) 
Regulations, SI 2009/2036 regs 2, 19 with effect from 1 September 2009. 


[Contents of notice under regulation 690 
69Q— (1) This regulation applies if notice is given under regulation 690. 


(2) An existing company notice must specify the accounting period from the beginning of which 
this Part is to apply to the company (the “specified accounting period”). 


(3) An existing company notice must be accompanied by— 
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(a) a statement by the manager of the open-ended investment company that the conditions 
specified in [regulation 9A and]? regulations 69E to 69N are reasonably expected to be met in 
respect of the company throughout the specified accounting period; 
(b) the followmg documents relating to the company— 
(i) its instrument of incorporation, and 
(11) its prospectus; 
(c) a copy of the application to the Financial Services Authority for agreement to changes in 
the company ’s instrument of incorporation and its prospectus; and 
(d) copies of any documents accompanying the application mentioned in sub-paragraph (c) 
to the extent that those documents do not fall within sub-paragraphs (a) and (0). 
(4) A future company notice must specify that this Part will apply to the proposed company 
from the date of its incorporation and authorisation. 
(5) A future company notice must be accompanied by— 
(a) a statement by the applicant that the conditions specified in [regulation 9A and] 
regulations 69E to 69N are reasonably expected to be met in respect of the proposed: company 
throughout its first accounting period; 
(b) the following documents relating to the proposed company— 
(i) its proposed instrument of incorporation, and 
(ii) its proposed prospectus (including any supplements to the areca prospectus); 
(c) acopy of the application to the Financial Services Authority for approval of the proposed 
company as an open-ended investment company; and 
(d) copies of any documents accompanying the application mentioned in sub-paragraph (c) 
to the extent that those documents do not fall within sub-paragraphs (a) and ().]! 
Amendments—! Part 4 (regs 69A—69Z41) inserted ei the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 20 


2 In paras (3)(a), (5) (a) ) words inserted by the aeha Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 20 with effect from 1 September 2009. 


[PROCEDURAL MATTERS RELATING TO THE GIVING OF NOTICE FOR THIS PART TO APPLY 


Notice: further provisions: quashing notices 
69R— (1) This regulation applies if any of conditions A to C are met. 
(2) Condition A is that an existing company ae is given, but the notice is not accompanied by 
the documents specified in regulation 69Q(3)(b 
(3) Condition B is that a future company ae is given, but the notice is not accompanied by 
the documents specified in regulation 69Q(5)(d). 


(4) Condition C is that a person gives a notice under regulation 69O in circumstances where the 
documents supplied do not demonstrate that the open-ended investment company (or the 
proposed open-ended investment company) will meet all the conditions of membership of the 
Property AIF regime. 
(5) HM Revenue and Customs may give a notice (a “quashing notice”) quashing the notice given 
under regulation 690— 

(a) to the manager of the open-ended investment company if an existing i sti teaes notice has 

been given, or 

(b) to the applicant if a future company notice has been given.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Procedure relating to quashing notices 
69S— (1) HM Revenue and Customs must not give a quashing notice until- 
(a) they have given a notice (a “preliminary notice”) to the person giving the notice under 
regulation 690 specifying the reasons why the preliminary notice is given, and 


(b) they have given the person giving the notice under regulation 690 a period sie 28 days to 
rectify the matters specified in the preliminary notice. 


Paragraph (1)(b) is subject to paragraphs (7) to (9). ive 
(2) HM Revenue and Customs must give a preliminary notice within a ‘period of. 28 days 
beginning with the day on which they receive the notice given under regulation 690." 
(3) HM Revenue and Customs must— ei 2 
(a) give a quashing notice, or «due scully (oie ki 
(b) give notice to the manager of the open-ended investment company of to the applicant (as 


the case may be) that they are satisfied that the matters specified i in the preliminary notice have 
been rectified, 


within a period of 28 days beginning on the day specified in paragraph (@hg% eliT (1) —O 
(4) The day specified is whichever is the earlier to occur of— ‘| wer moo Bailaixe af 


kee day immediately following the expiry of the pia specified in preliminary notice, 
an ) SHNAIKo SA 


} 
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(5) the day on which, HM Revenue and Customs receive notice from the manager of the 
open-ended investment company or from the applicant (as the case may be) that the manager 
or applicant thinks— 


(i) that the matters specified in the preliminary notice have been rectified, or 
(ii) that the original notice given under regulation 690 is valid. 


(5) If HM Revenue and Customs give a preliminary notice, the open-ended investment company 
(or, as the case may be, the proposed open-ended investment company) in respect of which the 
notice is given may not enter the Property AIF regime until HM Revenue and Customs have 
notified the manager of the company (or, as the case may be, the applicant) that they are 
satisfied that the matters specified in the preliminary notice have been rectified. 
(6) If HM Revenue and Customs give a quashing notice, and the person to whom the notice is 
given appeals, the open-ended investment company (or, as the case may be, the proposed 
open-ended investment company) in respect of which the notice is given may not enter the 
Property AIF regime until the appeal is determined. 
(7) The period of 28 days mentioned in paragraph (1)(b) is replaced by the period referred to in 
paragraph (9) if, within that 28 day period, the conditions specified in paragraph (8) are met. 
(8) The conditions are that— 
(a) HM Revenue and Customs and the applicant are in agreement as to the changes needed to 
the notice or to the documents accompanying the notice (or to both), 
(b) the applicant has given notice to HM Revenue and Customs stating that the changes 
referred to in sub-paragraph (a) will take a specified period (which is longer than 28 days) to 
effect, and 
(c) HM Revenue and Customs have given notice to the applicant accepting the statement 
made in the notice given under sub-paragraph (6). 
(9) The period is the specified period mentioned in paragraph (8)(b).]' 


Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Appeal against quashing notice 
69T— (1) A person to whom a quashing notice is given may appeal ...7. 
(2) The notice of appeal must be given to HM Revenue and Customs within a period of 28 days 
beginning with the day on which the quashing notice is given. 
(3) On an appeal [that is notified to the tribunal, the tribunal]? shall determine whether it was 
just and reasonable for HM Revenue and Customs to give the quashing notice. 
(4) If the [tribunal allows}? the appeal— 
(a) [the tribunal may]? direct that this Part shall apply to the open-ended investment company 
(or, as the case may be to the proposed, open-ended investment company), and 
(b) [the tribunal may}? specify the date from which this Part shall so apply. 
(5) The date mentioned in paragraph (4)(b)— 
(a) must not be earlier than the beginning of the specified accounting period if an existing 
company notice has been given, and = 
(b) must not be earlier than the date of incorporation and authorisation if a future company 
notice has been given.]! 
Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI. 2008/705 regs 2, 5 with effect from 6 April 2008. 
?'In para (1), words “to the Special Commissioners” revoked, in para (3), words substituted for words “the Special 
Commissioners”, and in para (4), words substituted for words “Special Commissioners allow” and “they may”, in both 


places, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 
paras 154, 156 with effect from 1 April 2009. 


[CLEARANCE APPLICATIONS 


Clearance in relation to the genuine diversity of ownership condition 
69U— (1) An application for clearance that an open-ended investment company meets the genuine 
diversity of ownership condition may be made in writing to HM Revenue and Customs— 
(a) by the manager of an open-ended investment company, or 
'(b) if it is proposed to incorporate an open-ended investment company, by the applicant. 

(2) An application for clearance must be accompanied by the company’s instrument of incorpora- 
tion and its prospectus in the form in which it is proposed that those documents will apply at the 
beginning of the first accounting period in which this Part will apply to the open-ended investment 
company. 

(3) The officer of Revenue and Customs dealing with the application for clearance may require the 


manager of the company to provide further particulars if the officer thinks that full particulars of 


the company (or of the proposed company) have not been provided. 

(4) HM Revenue and Customs must notify the person making the application within 28 days of the 
receipt of the particulars (or, if paragraph (3) applies, of all further particulars required) that 
they— 
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(a) give clearance that the company meets the genuine diversity of ownership condition; 
(b) give that clearance subject to conditions; or 
(c) refuse to give that clearance. 
(5) The company may not rely on a clearance given under this regulation if— 
(a) at the beginning of the first accounting period in which this Part applies to the company, a 
relevant statement in the company’s instrument of incorporation or its prospectus is not in 
accordance with a relevant statement in the documents considered by HM Revenue and Customs 
before giving clearance, 
(b) the company acts in contravention of a relevant statement in its instrument of incorporation 
or prospectus in issue for the time being, or 
(c) the company amends a relevant statement in its instrument of incorporation or prospectus in 
issue for the time being. 
(6) But paragraph (5)(c) does not apply if the company has obtained a clearance given under this 
regulation which applies to the amendment. ]" 7 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

2 Reg 69U revoked by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 21 with 
effect from 1 September 2009. 


[CONSEQUENCES OF ENTRY 


Effects of entry 


69V— (1) Property rental business of F (pre-entry) shall be treated for the purposes of 
corporation tax as ceasing at entry. 


(2) Assets which immediately before entry are involved in property rental business of F 
(pre-entry) shall be treated for the purposes of corporation tax as being sold by F (pre-entry) 
immediately before entry and reacquired by F (tax-exempt) immediately after entry. 


(3) For the purposes of corporation tax, on entry one accounting period of the open-ended 
investment company shall end and another shall begin. 


(4) On entry a new distribution period of the open-ended investment company shall begin. 

(5) The sale and reacquisition deemed under paragraph (2) shall not have effect for the purposes 
of tax in respect of chargeable gains. 

(6) For the purposes of CAA 2001, the sale and reacquisition deemed under paragraph (2)— 


(a) shall not give rise to allowances or charges, and 

(b) shall not make it possible to make an election under section 198 or 199 of that Act 

(apportionment). 
(7) For the purposes of CAA 2001, anything done by or to F (pre-entry) before entry in relation 
to an asset which is deemed under paragraph (2) to be sold and reacquired shall be treated after 
entry as having been done by or to F (tax-exempt).]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Duration 
69W— Once this Part has begun to apply to an open-ended investment company it shall 
continue to apply unless and until it ceases to apply in accordance with Chapter 7 of this Part.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[CHAPTER 3 
THE TAX TREATMENT OF PROPERTY AIFS 


CATEGORIES OF BUSINESS 


[ Ring-fencing of tax-exempt business 


69X— (1) For the purposes of corporation tax, the business of F (tax- empl) shall be treated as 
a separate business (distinct from— 

(a) any business carried on by F (pre-entry), 

(b) any business carried on by F (residual), and 

(c) any business carried on by F (post-cessation)). 


(2) For the purposes of corporation tax, F (tax-exempt) shall be treated as a San aran company 
(distinct from— >. ; 


(a) F (pre-entry), }OiG GH Te WEemaunos 
(b) F (residual), and ; sees sulle 
(c) F (post-cessation)). $i nite wsdsoy torso 


(3) In particular— ait 
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(a) a loss incurred by F (tax-exempt) may not be set off against the net income of F 
(residual), 
(b) a loss incurred in respect of F (residual) may not be set off against the net income of F 
(tax exempt), 
(c) a loss incurred in respect of F (pre-entry) may not be set off against the net income of F 
(tax-exempt) (but this regulation does not prevent a loss of that kind from being set off 
against profits of F (residual)), 
(d) a loss incurred by F (tax-exempt) may not be set off against profits arising to F 
(post-cessation) (in respect of business of any kind), and 
(e) receipts accruing after entry but relating to business of F (pre-entry) shall not be treated as 
receipts of F (tax-exempt). 
(4) In paragraph (3) a reference to a loss includes a reference to a deficit, expense, charge or 
allowance. 


(5) Section 392B of ICTA (ring-fencing of losses from overseas property business) shall not 
apply to business of F (tax-exempt). 


(6) Paragraphs 5B and SC of Schedule 28AA to ICTA (transfer pricing: exemption for small and 
medium enterprises) shall not apply to an open-ended investment company to which this Part 
applies (whether to F (tax-exempt) or to F (residual)).]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[CHARGEABILITY TO TAX 


Chargeability to corporation tax 


69Y— (1) The net income of F (tax-exempt) (see regulation 69Z1) shall not be charged to 
corporation tax. 


(2) The net income of F (residual) (see regulation 69Z3) shall be charged to corporation tax at 
the rate applicable for open-ended investment companies (see section 468A(1) of ICTA).]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, S with effect from 6 April 2008. 


[Meaning of “net income” 


69Z— (1) In this Part the “net income” of an open-ended investment company for an 
accounting period means, in the case of an open-ended investment company that prepares 


accounts in accordance with UK generally accepted accounting practice, the amount falling to 


be dealt with under the heading “[net revenue/(expense) before taxation]? in the company’s 

statement of total return for the accounting period. 

(2) In paragraph (1) “the company’s statement of total return for the accounting period” is to be 

construed in accordance with regulation 12.]! 

Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

? In para (1) words substituted for words “net income/(expenses) before taxation” by the Authorised Investment Funds 
(Tax) (Amendment No 3) Regulations, SI 2008/3159 regs 3, 23 with effect from 1 January 2009. In relation to a qualified 
investor scheme authorised by the Financial Services Authority before | January 2009, this amendment has effect subject 
to SI 2008/3159 regs 30, 31. 


[Calculation of net income of F (tax-exempt) 
69Z1— (1) This regulation applies to determine the net income of F (tax-exempt) for the 
purposes of this Part. 
(2) Section 21A of ICTA (calculation of profits of Schedule A business) shall apply to income 
arising from the business of F (tax-exempt). 
(3) Paragraph 2(3) of section 15(1) of ICTA (Schedule A: disregard of credits and debits from 
loan relationships and derivative contracts) shall not apply in respect of— 
(a) a loan relationship if or in so far as it relates to tax-exempt business, 
(b) a hedging derivative contract if or in so far as it relates to tax-exempt business, or 
(c) embedded derivatives if or in so far as the host contract is entered into for the purposes of 
tax-exempt business. 
(4) For the purposes of paragraph (3)— 
(a) a derivative contract is hedging in relation to a company if or in so far as it is acquired as 
a hedge of risk in relation to an asset by the exploitation of which tax-exempt business is 
conducted, 
(b) a derivative contract is hedging in relation to a company if or in so far as it is acquired as 
a hedge of risk in relation to a liability incurred in connection with tax-exempt business, 
(c) a designation of a contract as wholly or partly hedging for the purposes of a company’s 
accounts shall be conclusive, and , 
(d) “embedded derivatives” and “host contract” shall be construed— 
(i) in accordance with section 94A of FA 1996 in relation to loan contracts with 
embedded derivatives, 
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(ii) in accordance with paragraph 2A of Schedule 26 to FA 2002 in relation to non- 
financial contracts with embedded derivatives, 

(iii) in accordance with paragraph 2B of Schedule 26 to FA 2002 in relation to hybrid 
derivatives. - 


(5) In paragraph (4)(a) the reference to an asset includes a reference to— 


(a) the value of an asset, and 
(b) profits attributable to it.. 


(6) Net income shall be computed without regard to items giving rise to credits or debits which 
would be within Schedule 26 to FA 2002 (derivative contracts) but for paragraph 4(2)(d) of that 
Schedule (exclusion of share-based and unit-trust-based contracts). 


(7) Income and expenditure relating partly to tax-exempt business and partly to non-tax-exempt 
business shall be apportioned reasonably. 


(8) Section 3(1) of CAA 2001 (claims for capital allowances) shall not apply; and any allowance 
which the company could claim under that section shall be made automatically and reflected in 
the calculation of net income.]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Components of income arising to F (residual) 
69Z2— (1) For the purposes of this Part the income arising to F (residual) consists of— 


(a) distributions qualifying for exemption under section 208 of ICTA, and 
(b) income arising from the business of F (residual). 


(2) Section 21A of ICTA (calculation of profits of Schedule A business) shall apply to income 
arising from the business of F (residual) if and to the extent that income arising from the 
business of F (residual) is chargeable to corporation tax under Schedule A.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Calculation of net income of F (residual) 


69Z3 Use this regulation to determine the net income of F (residual) for the purposes of this 
Part. 


First rule 

Determine the amount of the income arising to F (residual). 

Second rule 

Deduct any amounts whose deduction is required or allowed under the Corporation Tax Acts 
(including any distributions qualifying for exemption under section 208 of ICTA). 

In this Part the amount so found is called the “pre-distribution amount”. 

Third rule 

Deduct the amount attributed to PAIF distributions (interest) under regulation 69Z14(d). 

The result is the net income of F (residual).]} 


Amendments—!' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[BREACHES OF CONDITIONS 


Breach of the genuine diversity of ownership condition 


69Z4— (1) This regulation applies if an open-ended investment company to which this Part 
applies is in breach of the genuine diversity of ownership condition. 
(2) Within 28 days of becoming aware of the breach, the company must provide the aioe ee 
information to the Commissioners— 
(a) the date on which the condition first ceased to be met; 
(b) the date on which the company became aware of the breach; , . 
(c) details of the condition that was breached; if'og 
(d) the nature of the breach; 
(e) the steps the company proposes to take to rectify the breach; and 
(f) the date by which the company proposes to rectify the breach. 


(3) The date referred to in paragraph (2)(f) must be the earliest date by which the ore of 
complying with the genuine diversity of ownership condition may reasonably be achieved. 
(4) The Commissioners may give a termination notice to the company if, ...) 45, 

(a) the steps that the company proposes to take will not rectify the breach, or: «> ©) 

(b) the date by which the company proposes to rectify the breach is not the earliest date) by 


which the objective of remedying Be genuine diversity os ries Ae may teasonably 
be achieved. nsb bebbedmars* () 


(5) If there are three eirenenit breaches of the genuine diversity of ven eilhi condition in three 
different accounting periods in a period of ten years beginning with the first dayoof the 
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accounting period in which the company becomes aware of the first of those breaches, the 
Commissioners may give a termination notice to the company.]! 


Amendments—"' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Breach of the corporate ownership condition 


69ZS— (1) This regulation applies if an open-ended investment company to which this Part 
applies is in breach of the corporate ownership condition. 


(2) If there is a breach which is caused by the action of a shareholder in the company and the 
company has not taken reasonable steps to prevent the breach (so that, accordingly, there is a 
charge to corporation tax under regulation 69Z12) (a “specified breach”), this Part shall 
continue to apply to the company despite the breach (but see paragraph (3) and regula- 
tion 69Z8). 

(3) If there are three specified breaches in a period of ten years beginning with the first day of 
the accounting period in which the first specified breach occurs, the Commissioners may give a 
termination notice to the company.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
ST 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Breach of the loan creditor condition 


69Z6— (1) This regulation applies if an open-ended investment company to which this Part 
applies is in breach of the loan creditor condition. 

(2) If the company is inadvertently in breach of the loan creditor condition but rectifies the 
breach within a period of 28 days beginning with the day on which the company first becomes 
aware of the breach, this Part shall continue to apply to the company despite the breach (but see 
paragraphs (5) and (6) and regulation 69Z8). 

(3) If the company is inadvertently in breach of the loan creditor condition but does not rectify 
the breach within a period of 28 days beginning with the day on which the company first 
becomes aware of the breach, the Commissioners may give a termination notice to the company. 
(4) If the company is intentionally or negligently in breach of the loan creditor condition, the 
Commissioners may give a termination notice to the company. 

(5) If the company is in breach of the same condition specified in paragraphs (2) to (5) of 
regulation 69M in two different accounting periods in a period of ten years beginning with the 
first day of the accounting period in which the company becomes aware of the first of those 
breaches, the Commissioners may give a termination notice to the company. 

(6) If the company is in breach of the conditions specified in paragraphs (2) to (5) of 
regulation 69M in three different accounting periods in a period of ten years beginning with the 
first day of the accounting period in which the company becomes aware of the first of those 
breaches, the Commissioners may give a termination notice to the company.]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Breach of balance of business conditions 
69Z7— (1) Paragraph (2) applies if a newly qualified company— 
(a) is in breach of condition A set out in regulation 69N(2)(q) in its first accounting period, or 
(b). is in breach of condition B set out in regulation 69N(3)(a) at the end of its first accounting 
period. 
(2) This Part shall cease to apply to the company at the end of its first accounting period and 
regulation 69Z41 shall apply. 
(3) Paragraphs (4) to (7) apply if an open-ended-investment company to which this Part 
applies— 
(a) is in breach of condition A set out in regulation 69N(2)(4) in an accounting period, or 
(b) is in breach of condition B set out in regulation 69N(3)(4) at the end of an accounting 
period. 
(4) If the conditions specified in paragraph (6) are met, this Part shall continue to apply to the 
company despite the breach (but see paragraph (7) and regulation 69Z8). 
(5) If the conditions specified in paragraph (6) are not met, the Commissioners may give a 
termination notice to the company. 


(6) The conditions are that— 
(a) property investment business is at least 50% of the company’s net income in the 
accounting period, ; 
_(b) the value of the assets involved in property investment business is at least 50% of the total 
value of assets held by the company at the end of the accounting period. 
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(7) If this regulation applies to a company in three different accounting periods in a period of 

ten years beginning with the first day of the accounting period in which the company becomes 

aware of the first of those breaches, the Commissioners may give a termination notice to the 

company.]! 

Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Multiple breaches of separate conditions 
69Z8— (1) This regulation applies in relation to an open-ended investment company to which 
this Part applies if— 
(a) there has been a breach of at least two of the conditions in [regulation 9A or}? 
regulations 69E to 69N, 
(b) at least one of the conditions breached is contained in a different regulation from that 
containing another of those breached, and 
(c) there have been five breaches in a period of ten years beginning with the first day of the 
accounting period in which the first breach occurs. 
(2) The Commissioners may give a termination notice to the company.]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

> In para (1)(a), words inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 
22 with effect from 1 September 2009. 


[FURTHER PROVISIONS 


Profitlfinancing costs in the case of a Property AIF that is a qualified investor scheme 
69Z9— (1) This regulation applies if conditions A and B are met. 
(2) Condition A is that an open-ended investment company to which this Part applies is a 
qualified investor scheme. 


(3) Condition B is that the result of the following calculation is less than 1.25 in respect of an 
accounting period— 


Incomel/Financing Costs 

(4) In paragraph (3)— 
“Income” means the amount of the net income of F (tax-exempt) arising in the accounting 
period (before the offset of capital allowances, of losses from a previous accounting period, 
and of amounts taken into account under regulation 69Z1(3)), and 
“Financing Costs” means the amount of the financing costs incurred in that period in respect 
of the business of F (tax-exempt). 

(5) An amount shall be charged to corporation tax. 

(6) That amount is determined as follows— 

Step One 

Determine the financing costs which, given the actual income, would produce the result of 1.25 

in the calculation specified in paragraph (3) (the “theoretical financing costs”). 

Step Two 

Determine the amount by which the actual financing costs exceed the theoretical financing costs 

(“the excess financing cost”). 


Step Three 


Divide the main rate at which corporation tax is charged for the accounting period by the rate at 
which corporation tax is charged on an open-ended investment company for the ~ po pang 
period (see section 468A(1) of ICTA) to determine the multiplier. 

Step Four 

Multiply the excess financing cost by the multiplier. 

The result is the amount charged to tax. 


(7) For the purposes of paragraphs (3) and (4) “financing costs” are the costs of debt finance; 
and in calculating the costs of debt finance in respect of an accounting period the matters to be 
taken into account include— 


(a) costs giving rise to debits in respect of debtor relationships of the ieibuapany under 
Chapter 2 of Part 4 of FA 1996 (loan relationships), other than debits in’ respect of exchange 
losses from such relationships (within the meaning of section 103(1A) and (1B) of that Act), 

(b) any exchange gain or loss from a debtor relationship within the meaning of that Chapter 
in relation to debt finance, 

(c) any credit or debit falling to be brought into account under Schedule 26 to a Ae 
(derivative contracts) in relation to debt finance, VAXTO 

(d) the financing cost implicit in a payment under a finance lease, ahd bore gnvinue 

(e) any other costs arising from what would be considered, in accordance sieehe generally 
accepted accounting practice, to be a financing transaction. rose nloy ssl s 
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(8) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
paragraph (5).]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Cancellation of tax advantage 

69Z10— (1) This regulation applies if a company to which this Part applies has tried to obtain a 
tax advantage for itself or another person. 
(2) The Commissioners may give a notice to the company specifying the tax advantage. 
(3) If the Commissioners give a notice to the company under paragraph (2) a tax advantage 
obtained by the company shall be counteracted, in accordance with the notice, by an adjustment 
by way of— 

(a) an assessment; 

(b) the cancellation of a right of repayment; 

(c) a requirement to return a repayment already made; or 

(d) the computation or recomputation of profits or gains, or liability to tax, on a basis 

specified by the Commissioners in the notice. 
(4) The Commissioners may (in addition to the adjustment under paragraph (3)) assess the 
company to such additional amount of income tax under Case VI of Schedule D as they think is 
equivalent to the value of the tax advantage. 
(5) For the purposes of this regulation “tax advantage” has the meaning given by section 709 of 
ICTA. 
(6) But a company does not obtain a tax advantage by reason only of this Part applying to it, 
unless it does anything (whether before or during the application of this Part) which is wholly or 
principally designed to create or inflate or apply a loss, deduction or expense (whether or not 
suffered or incurred by the company).|! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Appeal against notice under regulation 69Z10 
69Z11— (1) If a notice is given to a company under regulation 69Z10, the company may appeal 
2 


(2) The notice of appeal must be given to HM Revenue and Customs within a period of 28 days 
/beginning with the day on which the notice under regulation 69Z10 is given. 
(3) On an appeal [that is notified to the tribunal, the tribunal]? may— 
(a) affirm, vary or cancel the notice, and ' 
(b) affirm, vary or quash an assessment made under regulation 69Z10(4).]! 
Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 
2 In para (1), words “to the Special Commissioners” revoked, and in para (3), words substituted for words “the Special 


Commissioners”, by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, 
Sch 2 paras 154, 157 with effect from 1 April 2009. 


[Distribution to holder of excessive rights: charge to tax 
69Z12— (1) This regulation applies if an open-ended investment company to which this Part 
applies— 
(a) makes a distribution to, or in respect of, a holder of excessive rights (see regula- 
tion 69Z13), and koe 
(b) the company has not taken reasonable steps to prevent the possibility of such a 
distribution being made. 
(2) The company is treated as having received an amount of income calculated in accordance 
with paragraph (3). 
(3) The amount of the income is determined by the formula— 
Ix; P 
(4) In paragraph (3)— 
I is the net income of F (tax-exempt) distributable in accordance with regulation 69Z14(a); 
P is the percentage of the rights to the net asset value of the company held by, or on behalf of, 
the holder of excessive rights. 
(5) The amount determined in accordance with paragraph (3) shall be charged to corporation 
tax as if it were income of F (residual) chargeable under Case VI of Schedule D arising in the 
accounting period in which the distribution mentioned in paragraph (1) was made by the 
company. 
(6) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
paragraph (5).]! 
Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 
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[Meaning of “holder of excessive rights” 
69Z13— (1) In this Part a “holder of excessive rights” means a body corporate which— 
(a) is a participant in an open-ended investment company to which this Part applies, and 
(b) is beneficially entitled to shares representing rights to 10% or more of the net asset value 
of the company. 
(2) Paragraphs (4) and (5) of regulation 69L apply for the purposes of paragraph (1) as they 
apply for the purposes of regulation 69K. 


(3) In this Part an “excessive holding” means the holding of a holder of excessive rights.]! 


Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[CHAPTER 4 
DISTRIBUTIONS MADE BY PROPERTY AIFS 


Attribution of distributions 


69Z14 The total amount shown in the distribution accounts of an open-ended investment 
company to which this Part applies as available for distribution to participants shall be 
attributed— 
(a) first, to property income distributions up to the amount of the net income of F 
(tax-exempt) (determined in accordance with regulation 69Z1), 
(b) secondly, to PAIF distributions (interest) up to the pre-distribution amount (determined 
in accordance with regulation 69Z3), and 
(c) finally, to PAIF distributions (dividends).]' 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Property income distributions 

69Z15— (1) This regulation applies if— 

(a) an open-ended investment company to which this Part applies makes a distribution, and 

(b) the amount distributed includes sums attributed to property income distributions. 
(2) The Tax Acts shall have effect as if the sums were payments made on the distribution date by 
the company to the participants in proportion to their rights. 
(3) Regulation 69Z18 (property income distributions: liability to tax of participants) explains 
how a property income distribution received by a participant is treated. 


(4) In these Regulations a “property income distribution” means a sum attributed to property 
income distributions which is distributed (including a payment made to a participant Who i is not 
chargeable to income tax or corporation tax).]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Acriendnsent) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[PAIF distributions (interest) 
69Z16— (1) This regulation applies if— 
(a) an open-ended investment company to which this Part applies makes a distribution, and 
(b) the amount distributed includes sums attributed to PAIF distributions (interest). 


(2) The Tax Acts shall have effect as if the sums were payments of yearly interest made on the 
distribution date by the company to the participants in proportion to their rights. 


(3) In this Part a “PAIF distribution (interest) means a sum attributed to: PAIF distributions 
(interest) which is distributed (including a payment made to a participant Waod is not chargeable 
to income tax).]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) LAReaiaae Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


: 
vy Poa 


[PAIF distributions (dividends) 
69Z17— (1) This regulation applies if— sneirsors 


(a) an open-ended investment company to which this Part apples makes'a distribution, and 
(>) the amount distributed includes sums attributed to PAIF distributions (dividends). 


(2) The Tax Acts shall have effect as if the sums were dividends on Le Awehgoo on the 
distribution date by the company to the participants in proportion to their rights;) ©) 


(3) In this Part a “PAIF distribution (dividends)” means a sum attributed to PAIF penne 
(dividends) which is distributed (including a dividend treated as paid to-a participant who is not 
chargeable to corporation tax).]! LA2) dqmgsisq 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised investment? Paties ae dment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. L ager GOT\800E 12 
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[CHAPTER 5 
THE TREATMENT OF PARTICIPANTS IN PROPERTY AIFS 


TREATMENT OF DISTRIBUTIONS: LIABILITY TO TAX OF PARTICIPANTS 


Property income distributions: liability to tax of participants 
69Z18— (1) A property income distribution received by a participant in an open-ended 
investment company to which this Part applies shall be treated— 
(a) in the case of a participant within the charge to corporation tax, as profits of a 
Schedule A business, and 
(b) in the case of a participant within the charge to income tax, as the profits of a UK 
property business (within the meaning of section 264 of ITTOIA 2005). 
(2) A distribution received by a participant who is not resident in the United Kingdom— 
(a) if the participant is a company within the charge to corporation tax, shall be chargeable to 
tax as profits of a Schedule A business, 
(b) if the participant is a person other than a company within the charge to corporation tax, 
shall be chargeable to tax as profits of a UK property business (within the meaning of 
section 264 of ITTOIA 2005), and 
(c) in either case shall not be chargeable to tax by virtue of sections 971 and 972 of ITA 2007 
(non-resident landlords). 
(3) Paragraph (1) shall not apply in relation to a participant if and in so far as the participant— 
(a) is a dealer in respect of distributions (within the meaning of section 95 of ICTA), 
(b) is a dealer in securities who is charged to tax under Part 2 of ITTOIA 2005 (trading 
income) in respect of distributions made by companies, 
(c) is an individual member of Lloyd’s (within the meaning given by section 184(1) of FA 
1993) and the distribution is made in respect of assets forming part of— 
(i) a premium trust fund of his (within the meaning given by section 174 of FA 1993), or 
(1i) an ancillary trust fund of his (within the meaning given by section 176 of FA 1993), or 
(d) is a corporate member of Lloyd’s (within the meaning given by section 230(1) of FA 1994) 
and the distribution is made in respect of assets forming part of — 
(i) a premium trust fund of his (within the meaning given by section 222 of FA 1994), or 
(ii) an ancillary trust fund of his (within the meaning given by section 223 of FA 1994). 
(4) Section 114(1)(a) of ICTA (partnerships with companies as members) does not disapply 
paragraph (1). 
(S) Sections 231 of ICTA and 397 of ITTOIA 2005 (tax credits in respect of qualifying 
distributions) shall not apply to property income distributions. 
(6) Property income distributions received by one participant acting in one capacity shall be 
treated, for the purposes of paragraph (1), as the profits of a single business which is separate 
from— 
(a) any other Schedule A business carried on by the participant, 
(b) any other UK property business (within the meaning of section 264 of ITTOIA 2005) 
carried on by the participant, : 
(c) any overseas property business (within the meaning of section 70A(4) of ICTA) carried on 
by the participant, and 
(d) any overseas property business (within the meaning of section 265 of ITTOIA 2005) 
carried on by the participant. 
(7) In the case of a participant which is a partnership, paragraph (6) applies to receipts by a 
partner of a share of any distribution as it applies to receipts by a participant]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[PAIF distributions (interest): liability to tax of participants 


69Z19— [(1) A PAIF distribution (interest) received by a participant in an open-ended 
investment company to which this Part applies shall be treated— 
(a) in the case of a participant within the charge to corporation tax, as if it were interest 
arising from a loan relationship; and 
 (b) in the case of a participant within the charge to income tax, as if it were a payment of 
yearly interest falling within Chapter 2 of Part 4 of ITTOIA 2005.}? 


(2) Sections 231 of ICTA and 397 of ITTOIA 2005 (tax credits in respect of qualifying 
distributions) shall not apply to PAIF distributions (interest).]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted aL the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008 

? Para (1) substituted, by the Authorised, Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 regs 3, 24 
with effect from | January 2009. In relation to a qualified investor scheme authorised by the Financial Services Authority 
before 1 January 2009, this Saretisser me? effect ashes to = pe et regs 30" 31. Para (1) previously read as 
follows» > 


“(1) A PAIF distribution (interest) reveiia by a participant in an sip ened investment company to which this Part 
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applies shall be treated as if it were a payment of yearly interest.”. 


[Property distributions (dividends): liability to tax of participants 
69Z20— (1) A PAIF distribution (dividends) received by a participant in an open-ended 
investment company to which this Part applies shall be treated as if it were a dividend on shares. 
(2) If a PAIF distribution (dividends) is made for a distribution period to a participant 
chargeable to corporation tax, regulations 48 to 52A shall not apply to the distribution. ]’ 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Distributions made after cessation 
69Z21— (1) This regulation applies if an open-ended investment company— 
(a) is a company to which this Part applies in respect of an accounting period, 
(b) makes a distribution in respect of that accounting period, and 
(c) the distribution is made after cessation. 
(2) Regulations 69Z18 to 69Z20 apply in relation to the distribution.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[DEDUCTION OF TAX FROM DISTRIBUTIONS 


Deduction of tax from property income distributions 
69Z22— (1) On making a property income distribution, an open-ended investment company to 
which this Part applies must deduct a sum representing income tax at the basic rate in force for 
the tax year in which the distribution date falls. 
(2) A property income distribution shall be treated as having been received by the participant 
after deduction of income tax at the basic rate for the year of assessment in which the 
distribution date falls, from a corresponding gross amount. 
(3) The sum is accordingly taken into account under sections 59B and 59D of TMA 1970 (see 
also paragraph 8 of Schedule 18 to the Finance Act 1998) in determining the income tax or 
corporation tax payable by, or repayable to, the participant. 
(4) This regulation is subject to regulation 69Z24 (distribution payments to be made without 
deduction of tax).]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Deduction of tax from PAIF distributions (interest) 
69Z23— (1) On making a PAIF distribution (interest), an open-ended investment company to 
which this Part applies must deduct a sum representing income tax at the [basic rate}’ in force for 
the tax year in which the PAIF distribution (interest) is made. 
(2) Accordingly, the sum is one to which section 874 of ITA 2007 applies. 
(3) .. 
(4) This regulation is subject to regulation 69Z24 (distribution payments to be made. without 
deduction of tax).]} 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


? In para (1) words substituted for words “ savings rate”, and para (3) revoked, by the Authorised Investment Funds (Tax) 
(Amendment No 3) Regulations, SI 2008/3159 regs ing 25 with effect from 1 January 2009. In relation to a qualified 
investor scheme authorised by the Financial Services Authority before 1 January 2009, this amendment has effect subject 
to SI 2008/3159 regs 30, 31. Para (3) previously read as follows— 


(3) In paragraph (1) the “savings rate” means the rate of income tax specified in section 7 of ITA 2007.”. 


[Distribution payments to be made without deduction of tax 


69Z24— (1) [Subject to paragraphs (3A) and (3B),]? on making a distribution, an open-ended 
investment company to which this Part applies must not deduct any sum representing income tax 
if the company reasonably believes that conditions A and B are met. 


(2) Condition A is that if the distribution were made by a UK-REIT out of the profits of C 

(tax-exempt), the distribution would be required to be made without aD deduction representing 

income tax. ‘$bealea 

(3) Condition B is that if the distribution were a distribution of yearly intendel the distribution 

would be required to be made without any deduction representing income tax.. 

[((3A) But neither condition A nor condition B is met, in relation to a unit trust scheme, where— 
(a) the distribution is made to the trustee of the scheme; 25 burt? 


(b) the trustee is chargeable to corporation tax or income tax on the distro t! in the United 
Kingdom; and 


(c) the trustee has made a request in writing to the Propertiba AIF that the Property AIF 
should deduct tax from the distribution. dito TEAS EL) 
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(3B) The Property AIF must not specify that the trustee of any unit trust scheme seeking to 
acquire shares in the Property AIF must have tax deducted from any distribution. ]* 


(4) If at the time it makes a distribution the company reasonably believes that conditions A and 
B are met, but in fact those conditions are not both met, these Regulations shall apply to the 
distribution as if it were never one which could be made without deduction of tax. 


(5) In paragraph (2) “profits of C (tax-exempt)” shall be construed in accordance with Part 4 of 

FA 2006.]! 

Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

* Words in para (1), and paras (3A), (3B) inserted, by the Authorised Investment Funds (Tax) (Amendment No 3) 


Regulations, SI 2008/3159 regs 3, 26 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before 1 January 2009, this amendment has effect subject to SI 2008/3159 regs 30, 31. 


[ Manufactured dividends representing property income distributions 
69Z24A— (1) This regulation applies to the extent that a manufactured dividend which is paid 
by a dividend manufacturer is representative of property income distributions to which 
regulation 69Z15 applies. 
(2) The amount of the manufactured dividend falling within paragraph (1) is referred to in this 
regulation as “the manufactured PID amount”. 
(3) The recipient of the manufactured PID amount is treated as having received a distribution to 
which regulation 69Z18 applies. 
(4) In relation to the dividend manufacturer— 
(a) if the dividend manufacturer is a company and the manufactured dividend is paid in the 
course of a trade carried on in the United Kingdom, the manufactured PID amount shall be 
treated as an expense of the trade; 
(6) if the manufactured dividend is paid in connection with investment business, the manu- 
factured PID amount shall be treated for the purposes of section 75 of ICTA as expenses of 
management; and 
(c) in the case of a company carrying on life assurance business, so much of the manufactured 
PID amount as would be referable by virtue of section 432A of ICTA to basic life assurance 
and general annuity business if it were received by the company shall be treated for the 
purposes of section 76 of ICTA as if it were an expense payable falling to be brought into 
account at step 3 of section 76(7). 


(5) Regulations 69222, 69Z24 and 69Z29 to 69Z35 apply to the dividend manufacturer as if— 


(a) the dividend manufacturer were an open-ended inyestment company to which this Part 

applies; and abiedé ; ’ 

(b) the manufactured PID amount were a distribution to which those regulations apply.]! 
Amendments—! Regs 69Z24A-69Z24D inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regula- 

tions, SI 2008/3159 regs 3, 27 with effect in relation to manufactured dividends paid on or after | January 2009. In 


relation to a qualified investor scheme authorised by the Financial Services Authority before 1 January 2009, these 
amendments have effect subject to SI 2008/3159 regs 30 and 31. 


[Manufactured dividends representing PAIF distributions (interest) 

69Z24B— (1) This regulation applies to the extent that a manufactured dividend which is paid 
by a dividend manufacturer is representative of a PAIF distribution (interest) to which 
regulation 69Z16 applies. 
(2) The amount of the manufactured dividend to which this regulation applies is referred to in 
this regulation as the “manufactured PAIF interest amount”. 
(3) If the recipient of the manufactured dividend is a company within the charge to corporation 
tax it is treated as having received, in relation to the manufactured PAIF interest amount, an 
amount to which section 97 of FA 1996 applies. 
(4) If the recipient of the manufactured dividend is within the charge to income tax it is treated 
as having received, in relation to the manufactured PAIF interest amount, an amount to which 
regulation 69Z19 applies. 
(5) If the dividend manufacturer is a company within the charge to corporation tax, section 97 of 
FA 1996 is treated as applying to the manufactured PAIF interest amount. 
(6) Regulations 69Z23, 69Z24 and 69Z29 to 69Z35 apply to the dividend manufacturer in 
relation to the manufactured PAIF interest amount as if the dividend manufacturer were an 
open-ended investment company to which this Part applies.]' 
Amendments—' Regs 69Z24A-69Z24D inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regula- 

tions, SI 2008/3159 regs 3, 27 with effect in relation to manufactured dividends paid on or after 1 January 2009. In 


relation to a qualified investor scheme authorised by the Financial Services Authority before 1 January 2009, these 
amendments have effect subject to SI 2008/3159 regs 30 and 31. 


[ Manufactured dividends—PAIF distributions (dividends) 
69Z24C— (1) This regulation applies to the extent that a manufactured dividend which is paid 
by a dividend manufacturer is representative of a PAIF distribution (dividends) to which 
regulation 69Z17 applies. 
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(2) The recipient of the manufactured dividend is treated as having received, to that extent, an 

amount to which regulation 69Z20 applies. 

(3) If the dividend manufacturer is a company, paragraph 2(2)(b) of Schedule 23A to ICTA has 

effect in relation to the amount of the manufactured dividend to which paragraph (1) applies.]' 

Amendments—! Regs 69Z24A-—69Z24D inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regula- 
tions, SI 2008/3159 regs 3, 27 with effect in relation to manufactured dividends paid on or after'1 January 2009. In 


relation to a qualified investor scheme authorised by the Financial Services Authority before 1 Januaty 2009, these 
amendments have effect subject to SI 2008/3159 regs 30 and 31. 


[Interpretation 
69Z24D In regulations 69Z24A to 69Z24C, “manufactured dividend” and “dividend manufac- 
turer” have the meanings given by Schedule 23A to ICTA.]! 
Amendments—! Regs 69Z24A—69Z24D inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regula- 
tions, SI 2008/3159 regs 3, 27 with effect in relation to manufactured dividends paid on or after 1 January 2009. In 


relation to a qualified investor scheme authorised by the Financial Services Authority before 1 January 2009, these 
amendments have effect subject to SI 2008/3159 regs 30 and 31. 


[CHAPTER 6 
COMPLIANCE IN RELATION TO THE PROPERTY AIF REGIME 


COMPANY TAX RETURN 


Documents to be included with company tax return 

69Z25— (1) An open-ended investment company to which this Part pesbiye must include 
documents A and B in its company tax return. 
(2) Document A is a calculation of the net income of F(tax-exempt) and F(residual) in 
accordance with regulations 69Z1 to 69Z3. 
(3) Document B is a reconciliation between— 

(a) the net income of the company (see regulation 69Z), and 

(b) the total income shown in the distribution accounts as attributed in accordance with 

regulation 692714. 
(4) In paragraph (1) “company tax return” means the return required to be delivered pursuant to 
a notice under paragraph 3 of Schedule 18 to the Finance Act 1998, as read with paragraph 4 of 
that Schedule. 
(5) Section 98 of TMA 1970 applies to any failure to furnish any information, give any certificate 
or produce any document or record in accordance with any provision of. this Chapter as it 
applies to any such failure in the case of any provision specified in the second Romain of the 
Table below that section.]! 


Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[BREACHES OF CONDITIONS IN CHAPTER 2 


Information to be provided by company to which this Part applies 

pt padi (1) This regulation applies if an open-ended investment company, to) which this Part 
applies— 

(a) does not meet a condition set out in Chapter 2 of this Part (entry into.and membership of 

the Property AIF regime), and 

(b) becomes aware that it does not meet the condition. 
(2) As soon as reasonably practicable, the company must provide the following information to 
the Commissioners— 

(a), the date on which the condition first ceased to be met and the date at any) on. 2 which the 

condition was satisfied again; a 

(b) details of the condition that was breached; 

(c) the nature of the breach; and 

(d) what (if anything) the company has done to prevent the breach reeutttie 
(3) faa regulation does not apply if the breach of condition is one to which regulation 69Z27 
applies 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[HOLDERS OF EXCESSIVE RIGHTS iar ne 


Information relating to holders of excessive rights) 


69Z27— (1) This regulation applies if an open-ended investment company to Which this Part 
a oe becomes aware that it has made a distribution to, or in respect of, a holder of excessive 
rights silgce: TNC moitshigs: 
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(2) As soon as reasonably practicable, the company must provide the following information to 
the Commissioners— 
(a) the name of every person to whom, or in respect of whom, the distribution specified in 
paragraph (1) was made; 
(b) the address of every such person; 
(c) the amount or value of the distribution; 
(d) particulars of those persons’ interests in the company, including details of the percentage 
of rights to the net asset value of the company represented by the shares held by those 
persons; 
(e) the steps the company took to prevent the acquisition of any excessive holding; and 
(f) the steps the company has taken, or is taking, to ensure that there is no longer any 
excessive holding in the company.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[INFORMATION ABOUT POSSIBLE BREACHES OF CONDITIONS OF MEMBERSHIP OF PROPERTY 
AIF REGIME 


) Information to be provided to officers of Revenue and Customs 
69Z28— (1) This regulation applies if an officer of Revenue and Customs thinks that an 
open-ended investment company to which this Part applies— 

(a) does not meet, or may not meet, a condition specified in Chapter 2 of this Part, or 

(b) has not rectified a breach of such a condition. 
(2) The officer may serve a notice on the manager of the company. 
(3) The notice may require the manager to provide any of the information specified in 
regulation 69Z26(2) or, as the case may be, regulation 69Z27(2). 
(4) The manager must comply with the notice within a period of 28 days beginning with the day 
on which the notice is served.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
_ SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[ACCOUNTING FOR TAX DEDUCTED FROM PROPERTY INCOME DISTRIBUTIONS 


Payments in an accounting period 
69Z29— (1) This regulation applies if— 
(a) an open-ended investment company to which this Part applies makes a distribution in an 
| accounting period of the company, and 
(6) the distribution includes sums attributed to property income distributions or to PAIF 
distributions (interest) (or to both) (referred to in this Chapter as a “relevant distribution’). 
(2) The company must deliver a return to an officer of Revenue and Customs for each return 
period— 
(a) which falls within the accounting period, and 
(b) in which the company makes a relevant distribution. 
(3) The return periods are— 
(a) the quarters ending on 3lst March, 30th June, 30th September and 31st December (the 
“quarter days”); and 
(b) any shorter period which— 
(i) starts on the first day of an accounting period and ends with the first or only quarter 
day in that accounting period; 
(ii) begins immediately after the last or only quarter day in that accounting period and 
ends on the last day of that accounting period; or 
(iii) is an accounting period which starts and ends within a quarter. 
(4) The company must deliver the return during a period of 14 days beginning with the day 
immediately following the end of the return period. 
(5) The return must show the amount of— 
(a) any relevant distributions made by the company in the return period, and 
(b) the tax (if any) payable by the company in respect of those payments. 
(6) The company must deliver, with the return for the return period which ends on the last day of 
an accounting period, a reconciliation statement showing, in relation to any distribution made 
during the accounting period, the amounts (if any) which are attributable to each of paragraphs 
(a) to (c) of regulation 69214 (attribution of distributions).]' 


Amendments—! Part 4 (regs 69A~69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Collection and payment of tax 


69Z30— (1) Tax in respect of a relevant distribution is due at the time by which the:return on 
which the distribution must be included is required to be delivered. 
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(2) The tax due is equal to the sum which the company is required to deduct from the relevant 
distribution under— 


(a) regulation 69Z22(1) (deduction of tax from property income distributions), and 
(b) regulation 69Z23(1) (deduction of tax from PAIF distributions (interest)). 
(3) The tax is due from the company making the relevant distribution. 
(4) The tax is payable without an officer of Revenue and Customs making any assessment.]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[ Assessments where relevant distribution included in return 

69Z31— (1) This regulation applies if any tax in respect of a relevant distribution which is 
included in a return under this Chapter has not been paid at or before the time mentioned in 
regulation 69Z30. 

(2) An officer of Revenue and Customs may make an assessment on the person who made the 
relevant distribution. 

(3) Tax may be assessed under this regulation whether or not it has been paid when the 
assessment is made.]! 


Amendments—! Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
ST 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Assessments in other cases 
69Z32— (1) This regulation applies if an officer of Revenue and Customs thinks— 
(a) that there is a relevant distribution which should have been included in a return under this 
Chapter and which has not been so included, or 
(6) that a return under this Chapter is otherwise incorrect. 
(2) An officer of Revenue and Customs may make an assessment on the person who made the 
relevant distribution to the best of the officer’s judgement.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Application of Income Tax Acts provisions about time limits for assessments 

69Z33— (1) The provisions of the Income Tax Acts about the time within which an assessment 
may be made apply to assessments under this Chapter, so far as those provisions refer or relate 
bo== 

(a) the tax year for which an assessment is made, or 

(b) the year to which an assessment relates. 
(2) Paragraph (1) applies despite the fact that an assessment under this Chapter may relate to a 
return period which is not a tax year. 
(3) The provisions of section 36 of TMA 1970 (fraudulent or negligent conduct) about the 
circumstances in which an assessment may be made out of time apply accordingly on the basis 
that any such assessment relates to the tax year in which the return period ends. — 
(4) Section 87 of TMA 1970 (interest on overdue income tax deducted at source) applies for the 
purposes of a payment due under regulation 69Z30 or an assessment made under regula- 
tion 69Z31 or 69Z32.]' 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. i (2 


[Certificates of deduction of tax iy 
69Z34— (1) A company making a relevant distribution which is subject to deduction of tax by 
virtue of regulation 69Z22(1) must furnish the recipient with a statement that complies with 
condition A or B. 
This is subject to paragraph (5). . 
(2) The duty imposed by paragraph (1) is enforceable at the suit or instance of the recipient. 
(3) Condition A is that the statement is in writing showing— ret ha 
(a) the gross amount of the payment, 
(b) the amount of tax deducted, and 
(c) the actual amount paid. 
(4) Condition B is that the statement is in writing— 
(a) showing— 
(i) the gross amount of the distribution made to the participant; 
(ii) the number and class of units held by the participant in respect of which the 
distribution is made, 
(iii) the net amount of the distribution per unit, : 


(iv) whether any tax has been deducted from the distribution, and nine OD ASOD 
(v) the date the distribution was made; iad rontudieib see coutvy 


se 
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(b) providing details to allow the participant to access an electronic means of calculating the 
amounts that would be shown in a statement provided in accordance with condition A; and 
(c) providing the participant with an alternative method of obtaining the details of those 
amounts without recourse to electronic means. 
(5) If an appropriate statement for the purposes of section 234A of ICTA is provided by the 
company in accordance with regulation 70(4) and (5)— 
(a) condition A does not apply, and 
(b) the statement required by condition B must be included in the appropriate statement. 
(6) Where paragraph (5) applies, “distribution” in regulation 70(4) and (5) shall be taken to 
include the property income distribution and the statement must show the percentage of the 
gross distribution attributable to the property income distribution.]! 


Amendments—' Regulation substituted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 23 with effect from 1 September 2009. This regulation previously read as follows 


“Certificates of deduction of tax 
69Z34— (1) A company making a relevant distribution which is subject to deduction of tax by virtue of 
regulation 69Z22(1) must furnish the recipient with a statement in writing showing — 
(a) the gross amount of the payment, 
(b) the amount of tax deducted, and 
(c) the actual amount paid. 
(2) The duty imposed by subsection (1) is enforceable at the suit or instance of the recipient.”. 


[Company’s duty to deliver amended return 
69Z35— (1) This regulation applies if an open-ended investment company to which this Part 
applies makes a distribution, and then becomes aware that— 
(a) anything which should have been included in a return delivered by the company under 
these Regulations has not been so included, 
(b) anything which should not have been included in a return delivered by the company under 
these Regulations has been so included, or 
(c) any other error has occurred in a return delivered by the company under these Regula- 
tions. 
(2) The company must deliver an amended return correcting the error to an officer of Revenue 
and Customs without delay. 
(3) If the company delivers an amended return such assessments, adjustments, setoffs or 
payments or repayments of tax as are necessary for achieving the objective mentioned in 
paragraph (4) must be made. 
(4) The objective is that the resulting liabilities to income and corporation tax (including interest 
on unpaid or overpaid tax) of the company or any other person are the same as they would have 
been if a correct return had been delivered.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[CHAPTER 7 
LEAVING THE PROPERTY AIF REGIME 


Termination by notice: company 
697.36— (1) This regulation applies if an open-ended investment company to which this Part 
applies gives a notice under this regulation specifying a date at the end of which this Part is to 
cease to apply to the company. 
(2) This Part shall cease to apply to the company at the end of that date. 
(3) A notice under paragraph (1) must be given in writing to the Commissioners. 
(4) The date specified under paragraph (1) must be after the date on which the Commissioners 
receive the notice.]' 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Termination by notice: Commissioners 
69Z37— (1) This regulation applies if the Commissioners give a notice in writing under this 
paragraph to an open-ended investment company to which this Part applies (a “termination 
notice”). 
(2) This Part shall cease to apply to the company. 
(3) The Commissioners may give a termination notice only if— 
(a) a provision contained in this Part provides that the Commissioners may give a termination 


notice, vats? 
(b) there is an intentional or negligent breach of a condition in Chapter 2, or _ 
(c) there is an attempt to gain a tax advantage to which regulation 69Z10 applies. 


(4) A termination notice must state the reason for it. 
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(5) If a termination notice is given to an open-ended investment company, this: Part shall be 
taken to have ceased to apply to the open-ended investment company at the end: of: the 
accounting period before the accounting period during which the event occurs (or:the last event 
occurs) which caused the Commissioners to give the notice.]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 


[Appeal against termination notice 
69Z38— ( p An open-ended investment company to which a termination notice is given may 
appeal .. 
(2) The notice of appeal must be given to HM Revenue and Customs Bi: he a period of 28 days 
beginning with the day on which the termination notice is given. 


(3) On an appeal [that is notified to the tribunal, the tribunal}’ shall determine whether it:was 
just and reasonable for HM Revenue and Customs to give the termination notice. 


(4) If [the tribunal decides}* that it was, [the tribunal must]’ confirm the notice. 
(5) If [the tribunal decides}* that it was not, [the tribunal must}? set aside the notice.]! 


Amendments—' Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 

? In para (1), words “to the Special Commissioners” revoked, in para (3), words substituted for words “the Special 
Commissioners”, and in paras (4), (5), words substituted for words “they decide” and “they must”, by the Transfer of 
Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 154, 158 with effect from 
1 April 2009. 


[Company ceasing to be authorised etc 


69Z39— (1) This regulation applies if an open-ended investment company to which this Part 
applies— 

(a) ceases to be authorised by the Financial Services Authority, 

(b) ceases to be an open-ended investment company, or 

(c) ceases to carry on property investment business. 


(2) This Part shall cease to apply to the company at the end of the date on which the company 
ceases to be authorised by the Financial Services Authority, to be an open-ended: investment 
company, or to carry on property investment business (as the case may be).]! 


Amendments—! Part 4 (regs 69A-69Z41) inserted by the Authorised Investment Funds (Tax) (Amendment) a 
SI 2008/705 regs 2,.5 with effect from 6 April 2008. 


[ Mergers 


69Z40— (1) This regulation applies if an open-ended investment company to which this Part 
applies— 
(a) is party to a merger or takeover, and 
(b) as a result, ceases to meet one or more of the conditions for this Part to apply: 
(2) On the occurrence of the merger or takeover— 
(a) an accounting period of the company shall end at the end of the date of the merger or 
takeover, and 
(b) this Part shall cease to apply to the company at the end of that date]! 


Amendments—' Part 4 (regs 69A—69Z41) inserted by the Authorised Investment Funds (Tax) Gage SR 
SI 2008/705 regs 2, 5 with effect from 6 April 2008, 


PF eprent ie 
[Effects of cessation dj o2 ; 
69Z41— (1) The business of F (tax-exempt) shall be treated for the purposes of deorporatian ¢ tax 
as ceasing immediately before cessation. Ati 


(2) Assets which immediately before cessation are involved in the tities of F (tax-exempt) 
shall be treated for the purposes of corporation tax as being sold by F (tax-exempt) immediately 
before cessation and reacquired immediately after cessation by F (post-cessation)., . 


(3) For the purposes of corporation tax, on cessation one accounting period of F (residual) shall 
end and an accounting period of F (post-cessation) shall begin. 


(4) The sale and reacquisition deemed under Seite (2) shall not bes effet for the Braposes 

of tax in respect of chargeable gains. air 

(5) For the purposes of CAA 2001, the sale and re-acquisition deemed ise Siiaghaibh 2. 
(a) shall not give rise to allowances or charges, and 


(b) shall not make it possible to make an election under Settion 198 or. 199 ‘of | ‘that Act 
(apportionment). tm erorotezimeno sAT (€) 


(6) For the purposes of CAA 2001, anything done by or to F tian baoiepen before cessation in 
relation to an asset which is deemed under paragraph (2) to be sold and re-acquired shall “ie 
treated after cessation as having been done by or to F (post-cessation). ha rolmi os et stot (a) 


Amendments—! Part 4 (regs 69A-69Z41) inserted bye the Authorised Investment Funds (Tax) ( dient) Regulations 
SI 2008/705 regs 2, 5 with effect from 6 April 2008. 8 ro ben 
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[PART 4B 
TAX ELECTED FUNDS 


CHAPTER 1 
PRELIMINARY PROVISIONS 


Tax Elected Funds 
69Z42— (1) This Part makes provision in relation to an authorised investment fund which meets 
the conditions in regulations 69Z45 to 69Z48. 
(2) In these Regulations an authorised investment fund to which this Part applies may be 
referred to as a “Tax Elected Fund”.]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
‘tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Structure of this Part 
69Z43— The structure of this Part is as follows— 
this Chapter contains preliminary provisions; 
Chapter 2 deals with entry into and membership of the Tax Elected Funds regime; 
Chapter 3 deals with the tax treatment of Tax Elected Funds; 
Chapter 4 deals with distributions made by Tax Elected Funds; 
Chapter 5 deals with the treatment of participants in Tax Elected Funds; 
Chapter 6 deals with compliance in relation to the Tax Elected Funds regime; and 
Chapter 7 contains provisions relating to an authorised investment fund’s leaving the Tax 
Elected Funds regime.]! 


Amendments—' Part 4B (regs 69Z42~ 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Interpretation 
69Z44— In this Part— 


“entry” means the time when this Part begins to apply to an authorised investment fund; 
“cessation” means the time when this Part ceases to apply to an authorised investment fund; 
“overseas property business” has the meaning given in section 206 of CTA 2009; 

“UK property business” has the meaning given in section 205 of CTA 2009.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CHAPTER 2 
ENTRY INTO AND MEMBERSHIP OF THE TAX ELECTED FUNDS REGIME 


CONDITIONS OF MEMBERSHIP OF THE TAX ELECTED. FUNDS REGIME 


Conditions for this Part to apply to fund 
69Z45 In order for this Part to apply to an authorised investment fund in respect of an 
accounting period— 
(a) the following conditions (the “TEF conditions”) must be met— 
(i) the property condition (see regulation 69246); 
(ii) the genuine diversity of ownership condition (see regulation 9A); 
(iii) the loan creditor condition (see regulation 694247); and 
(iv) the scheme documentation condition (see regulation 69248); and 
_(b). an application for this Part to apply must be accepted. by HM Revenue and Customs (see 
regulations 69Z49 to 69Z53).! 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


THE TEF CONDITIONS 


The property condition 
69Z46 The property condition is that the authorised investment fund does not have a UK 
property business or an overseas property business.' 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[The loan creditor condition 
69Z47— (1) The loan creditor condition is that the authorised investment fund must meet 
conditions A to C throughout the accounting period in the case of any loan relationship to 
which the fund is party as a debtor. id due é 
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(2) Condition A is that, in the case of a debtor relationship of the fund, the person standing in 
the position of a creditor as respects the debt in question is not entitled to an amount by way of 
interest which depends to any extent on— 


(a) the results of all or part of the authorised investment fund’s business, or 
(b) the value of any of the fund’s assets. 


(3) For the purposes of condition A, a loan shall not be treated as dependent on the results of 
the fund’s business by reason only that the terms of the loan provide— 


(a) for the interest to be reduced in the event of results improving, or 
(b) for the interest to be increased in the event of results deteriorating. 


(4) Condition B is that, in the case of a debtor relationship of the fund, the person standing in 
the position of a creditor as respects the debt in question is not entitled to an amount by way of 
interest which exceeds a reasonable commercial return on the consideration lent. 


(5) Condition C is that, in the case of a debtor relationship of the fund, the person standing in 
the position of a creditor as respects the debt in question is entitled on repayment to an amount 
which— 
(a) does not exceed the consideration lent, or 
(b) is reasonably comparable with the amount generally repayable (in respect of an equal 
amount of consideration) under the terms of issue of securities listed on a recognised stock 
exchange. 


(6) In this regulation “loan relationship” and “debtor relationship” shall be construed in 
accordance with Part 5 of CTA 2009 (loan relationships).]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[The scheme documentation condition 


69Z48 The scheme documentation condition is that the instrument constituting the authorised 
investment fund and its prospectus must include provisions which require the fund to meet the 
property condition and the loan creditor condition on entry and throughout the accounting 
period.! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[APPLICATION FOR THIS PART TO APPLY 


Application process 


69Z49— (1) An application for this Part to apply to an authorised investment fund may be made 
by— 
(a) the manager of an existing authorised investment fund, or 
(b) if it is proposed to establish an authorised investment fund, the person expected to 
become the manager of the fund once established (the “applicant”). 


(2) Before making an application in relation to an existing authorised investment fund, the fund 
must obtain any necessary shareholder or unit holder approval and must have applied for any 
necessary regulatory approval in respect of the instrument constituting the fund and the 
prospectus. 


(3) The manager or applicant must notify HM Revenue and Customs when any necessary 
regulatory authorisation has been given. 


(4) Where in relation to an existing authorised investment fund this Part has previously applied 
to the fund— 


(a) no application may be made if a termination notice was issued in relation to the fund, or 
(b) if an election was made under regulation 69Z70 that this Part should cease to apply, no 
application can be made in relation to any accounting period which begins within six years of 
the cessation. 


(5) In this Part— 


“applicant” means the person referred to in paragraph (1)(d); 
“application” means an application under this regulation; — 
‘existing fund application” means an application made under paragraph (1)(a); and 
“future fund application” means an application made under paragraph (1)(). te 
Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009, 
) Pol 
Form and timing of application under regulation 69Z49 — 
69Z50— (1) An application must be made in writing to the Commissioners. 


(2) An existing fund application must be received by HM Revenue and Customs at least 28 days 
before the beginning of the specified accounting period (see RSP UAvER 69Z51(2)). . q us atta 


This is subject to paragraph (8). b ff rloudw 
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(3) A future fund application must be received by HM Revenue and Customs at least 42 days 
before the date the fund is expected to be established and authorisation given. 
This is subject to paragraph (9). 
(4) Within a period of 28 days (or 14 days in the case of an application within paragraph (8) or 
(9)) beginning on the day on which the application is received, HM Revenue and Customs 
must— 

(a) notify the manager or applicant that the application is accepted, or 

(b) issue a refusal notice. 
(5) An application may be withdrawn or amended at any time before it is accepted— 

(a) by the manager (in the case of an existing fund application), or 

(b) by the applicant (in the case of a future fund application). 
(6) If an application is amended before it is accepted, regulation 69Z49 shall apply to the 
amended application. 

' (7) But if HM Revenue and Customs give notice that they are satisfied that the amended 
application is valid, the amended application shall take effect as if made on the date of the 
original application. 

(8) An existing fund application may be received by HM Revenue and Customs at least 14 days 
before the beginning of the specified accounting period if— 
(a) HM Revenue and Customs have given clearance under regulation 9B, and 
(b) the manager of the authorised investment fund certifies that there have been no changes in 
substance between— 
(i) the form in which the instrument constituting the fund and its prospectus were 
considered by HM Revenue and Customs before giving the clearance, and 
(ii) the form in which it is proposed that those documents will apply at the beginning of 
the specified accounting period. 
(9) A future fund application may be received by HM Revenue and Customs at least 14 days 
before the proposed fund is authorised and established if— 
(a) HM Revenue and Customs have given clearance under regulation 9B, and 
(b) the applicant certifies that there have been no changes in substance between— 
(i) the form in which the instrument constituting the fund and its prospectus were 
considered by HM Revenue and Customs before giving the clearance, and 
(i) the form in which it is proposed that those documents will apply at the time when the 
proposed fund is authorised.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Contents of application under regulation 69Z49 
69Z51— (1) An application must include the following information. 
(2) An existing fund application must specify the accounting period from the beginning of which 
the application seeks to apply this Part to the fund (the “specified accounting period”). 
(3) An existing fund application must be accompanied by— 
(a) a statement by the manager of the authorised investment fund that the TEF conditions 
are reasonably expected to be met in respect of the fund throughout the specified accounting 
eriod; 
(b) the following documents relating to the fund— 
(i) the instrument constituting the fund, and 
(ii) its prospectus; 
(c) a statement by the manager as to whether or not this Part has previously applied to the 
fund and where this Part has previously applied that statement must include— 
(i) the dates of entry and cessation, and 
(ii) a statement by the manager that a termination notice has never been issued in respect 
of the fund; 
(d) a statement by the manager that either— 
(i) shareholder or unit holder consent to the application is not required, or 
(ii) shareholder or unit holder consent has been given, in which case the statement must 
specify the date of the shareholder or unit holder resolution giving consent; 
(e) a copy of the application to the Financial Services Authority for approval for any changes 
in the instrument constituting the fund and its prospectus; and 
(f) copies of any documents accompanying the application mentioned in sub-paragraph (e) to 
the extent that those documents do not fall within sub-paragraphs (a) to (d). 
(4) A future fund application must specify the date it is expected the fund will be established and 
authorisation given and seek to apply this Part to the proposed fund from that date, 
(5) A future fund application must be accompanied by— 
(a) a statement by the applicant that the TEF conditions are reasonably expected to be met in 
respect of the proposed fund throughout its first accounting period; 


sIS 


2006/964 reg 69Z Statutory Instruments 10992 


(b) the following documents relating to the proposed fund— 

(i) the proposed instrument constituting the fund, and 

(ii) its proposed prospectus (including any supplements to the proposed prospectus); 
(c) a copy of the application to the Financial Services Authority for authorisation of the 
proposed fund as an authorised investment fund; and 
(d) copies of any documents accompanying the application mentioned in sub- “paragraph (c) 
to the extent that those documents do not fall within sub-paragraphs (a) and (8).}'. 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) chorea Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[PROCEDURAL MATTERS RELATING TO THE MAKING OF APPLICATIONS FOR THIS PART 
TO APPLY 


Refusing an application: refusal notice 
69Z52— (1) If any of conditions A to C are met HM Revenue and Customs must refuse the 
application and give a notice (a “refusal notice” )— 


(a) to the manager of the authorised investment fund if an existing fund application has been 
made, or 
(b) to the applicant if a future fund application has been made. 

(2) Condition A is that— 
(a) the documents supplied do not demonstrate that the authorised investment fund (or the 
proposed authorised investment fund) will meet all the TEF conditions, or 
(b) the statement given in accordance with regulation 69Z51(3)(a) or (5)(a) does not demon- 
strate that the fund (or proposed fund) can reasonably be expected. to meet all the TEF 
conditions throughout the specified accounting period or the first accounting period. 


(3) Condition B is that the application is not accompanied by the documents and statements 
specified in regulation 69Z51(3) in the case of an existing fund application or ane pues 
tion 69Z51(5) in the case of a future fund application. 


(4) Condition C is that any necessary shareholder, unit holder or sharp authorisation or 
approval has not been given. 


(5) A refusal notice must specify the reason for refusing the application.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Appeal against refusal notice 
69Z53— (1) A person to whom a refusal notice is given may appeal. 


(2) The notice of appeal must be given to HM Revenue and Customs within a period of 28 days 
beginning with the day on which the refusal notice is given. 
(3) On an appeal that is notified to the tribunal, the tribunal shall determine whether it was just 
and reasonable for HM Revenue and Customs to give the refusal notice. 
(4) If the tribunal allow the appeal— 
(a) they may direct that this Part shall apply to the authorised investment fund (or, as ihe case 
may be, to the proposed authorised investment fund), and 
(b) they may specify the date from which this Part shall so apply. 


(5) The date mentioned in paragraph (4)(b)— 


(a) must not be earlier than the beginning of the specified accounting period if 2 an existing 
fund application has been made, and 


(b) must not be earlier than the date of authorisation by the Financial Services Authority ifa 
future fund application has been made.]! 


Amendments—' Part 4B eee, 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) CA cbusuenein Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CONSEQUENCES OF ENTRY 


Effects of entry 
69Z54 On entry a new distribution period of the authorised investment fund shall basin, ]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) fag ant Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. D Vis To @3ic 


D 3 yee istit. Aniotxe 911) 
[Duration lqqs boul swsgut A (+) 
69Z55 Once this Part has begun to apply to an authorised investment fund it shall continue to 
apply unless and until it ceases to apply in accordance with Chapter 7 of this Part.J) 1" © > 


Amendments—' Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investinenit Funds (Tax) (Améndinent) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009): oY lo Josqesi 
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[CHAPTER 3 
THE TAX TREATMENT OF TAX ELECTED FUNDS 


Components of income 


69ZS56— (1) For the purposes of corporation tax, the income arising to a Tax Elected Fund 
consists of— 

(a) dividend income; 

(b) property investment income, being— 


(i) distributions of profits of C (tax-exempt) in relation to shares held in a UK-REIT, and 
(ii) property income distributions in relation to shares held in a Property AIF; 


(c) property business income (arising on a breach of the property condition), being— 


| (i) profits of a UK property business that are not within sub-paragraph (5), and 
) (ii) income from an overseas property business; and 
(d) other income. 
(2) In. this regulation, “C (tax-exempt)” shall be construed in accordance with Part 4 of FA 
2006.] 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Treatment of property investment income 


69Z57— (1) Section 7(2) of ICTA (treatment of certain payments and repayments of income 
tax: set off of tax) shall not apply to payments of property investment income. 


(2) Property investment income arising to a Tax Elected Fund shall be treated for the purposes 
of the Tax Acts as a distribution that is exempt for the purposes of Part 9A of CTA 2009 
(company distributions) but shall not be treated as franked investment income.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009, 


[Treatment of distributions 
69Z58 Section 931R of CTA’ 2009 (election that distribution should not be exempt) shall not 
apply in relation to distributions received by a Tax Elected Fund.]! 


Amendments—!' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CHAPTER 4 
DISTRIBUTIONS MADE BY TAX ELECTED FUNDS 


[Attribution of distributions 
69Z59— (1) The total amount shown in the distribution accounts of a Tax Elected Fund as 
available for distribution to participants shall be attributed as follows. 
(2) There shall be attributed to TEF distributions (dividends)— 
(a) dividend income, 
(b) property investment income, and 
(c) property business income. 


(3) Other income shall be attributed to TEF distributions (non-dividend).]! 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[TEF distributions (dividends) 

69Z60— (1) This regulation applies if— 

(a) a Tax Elected Fund makes.a distribution, and 

(b) the amount distributed includes sums attributed to TEF distributions (dividends). 
(2) The Tax Acts shall have effect as if the sums were dividends on shares paid on the 
distribution date by the fund to the participants in proportion to their rights. 
(3) In this Part a “TEF distribution (dividend)” means a sum attributed to TEF distributions 
(dividends) which is distributed (including a dividend treated as paid to a participant who is not 
chargeable to corporation tax). 
(4) This regulation is subject to regulation 23 (treatment of de minimis amounts).]! 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[TEF distributions (non-dividend) 


69Z61— (1) This regulation applies if— 


(a) a Tax Elected Fund makes a distribution, and flonotd | aft 
(b) the amount distributed includes sums attributed to TEF distributions (non-dividend). 
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(2) The Tax Acts shall have effect as if the sums were payments of yearly interest made on the 
distribution date by the fund to the participants in proportion to their rights. 

(3) In these Regulations a “TEF distribution (non-dividend)” means a sum attributed to TEF 
distributions (non-dividend) which is distributed (including a payment made to a participant 
who is not chargeable to income tax). 

(4) This regulation is subject to regulation 23 (treatment of de minimis amounts).]' 


Amendments—! Part 4B (regs 69Z42- 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CHAPTER 5 
THE TREATMENT OF PARTICIPANTS IN TAX ELECTED FUNDS 


TEF DISTRIBUTION (DIVIDEND) 


Participants chargeable to corporation tax 
69Z62— (1) If a TEF distribution (dividend) is made for a distribution period to a participant 
within the charge to corporation tax, regulations 48 to 52A (dividend distro ations shall apply 
with the modifications specified in paragraph (2). 
(2) The specified modifications are— 
(a) for “dividend distribution” in each place it occurs there shall be substituted “TEF 
distribution (dividend)”; 
(b) in regulation 50 (references to gross income) for “distribution accounts” there shall be 
substituted “TEF distributions (dividends) account”; 
(c) for “an authorised investment fund” in each place it occurs there shall be substituted “a 
Tax Elected Fund”; and 
(d) for “the authorised investment fund” in each place it occurs there shall be substituted “the 
Tax Elected Fund”.]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[TEF DISTRIBUTIONS (NON-DIVIDEND) 


Obligation to deduct tax from TEF distributions (non-dividend) 
69Z63— (1) AEs a TEF distribution (non-dividend) is made for a distribution period to a 
participant within the charge to income tax, regulations 26 to 33 (deduction of tax from interest 
distributions: general) shall apply with the modification specified in paragraph (3). 
(2) If a TEF distribution (non-dividend) is made for a distribution period to a participant within 
the charge to corporation tax, regulation 47 (the obligation to deduct tax) shall apply with the 
modification specified in paragraph (3). 
(3) The modification specified is that for “interest distribution” in each place it occurs there shall 
be substituted “TEF distribution (non-dividend)”.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[ Modification of section 490 of CTA 2009 
69Z64 Section 490 of CTA 2009 (holdings in OEICs, unit trusts and offshore funds treated as 
creditor relationship rights) shall apply to a participant in a TEF as if in subsections (4) and (5) 
for “interest distribution” there were substituted “TEF distribution (non-dividend)”.]} 


Amendments—' Part 4B (regs. 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, ST 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CHAPTER 6 
COMPLIANCE IN RELATION TO THE TAX ELECTED FUNDS REGIME 


BREACHES OF TEF CONDITIONS 


Breach of conditions: general 
69Z65— (1) This regulation applies if a Tax Elected Fund— 
(a) does not meet one of the TEF conditions, and 
(b) becomes aware that it does not meet the condition. BueB 
(2) Within 28 days of becoming aware of the breach, the fund must provide the following 
information to the Commissioners— 
(a) the date on which the condition first ceased to be met; 
(b) the date on which the fund became aware of the breach; We 
(c) details of the condition that was breached; ate ltl) —-fadkeo 
(d) the nature of the breach; 91o xe belehe 
(e) the steps the fund proposes to take to rectify the breach; iaib tavors seltetd) 
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(f) the date by which the fund proposes to rectify the breach; and 
(g) where there has been a previous breach of the TEF conditions, details of the condition 
that was breached on that occasion, the date of that breach and the date that breach was 
rectified. 
(3) The date referred to in paragraph (2)(f) must be the earliest date by which the objective of 
complying with the relevant condition may reasonably be achieved. 
(4) The Commissioners must give a termination notice to the fund if— 
(a) the steps that the fund proposes to take will not rectify the breach; 
(b) the date by which the fund proposes to rectify the breach is not the earliest date by which 
the objective of remedying the relevant condition may reasonably be achieved; 
(c) the fund is intentionally or negligently in breach of a condition; or 
(d) there are three breaches of the same TEF condition in a period of ten years beginning 
with the first day of the accounting period in which the fund becomes aware of the first of 
y those breaches.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Breach of the property condition, genuine diversity of ownership condition or scheme 
documentation condition 

_69Z66— (1) This regulation applies if a Tax Elected Fund is in breach of the property condition, 
genuine diversity of ownership condition or scheme documentation condition. 
(2) If the fund is inadvertently in breach but rectifies the breach within a reasonable time of the 
fund becoming aware of the breach, this Part shall continue to apply to the fund despite the 
breach (but see regulations 69Z65(4)(d) and 69Z68). 
(3) If the fund is inadvertently in breach but does not rectify the breach within a reasonable time 
of the fund first becoming aware of the breach, the Commissioners must give a termination 
notice to the fund.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Breach of the loan creditor condition 
69Z67— (1) This regulation applies if a Tax Elected Fund is in breach of the loan creditor 
condition, 
(2) If the fund is inadvertently in breach but rectifies the breach within a period of 28 days 
beginning with the day on which the fund first becomes aware of the breach, this Part shall 
continue to apply to the fund despite the breach (but see paragraph (4) and regula- 
tions 69Z65(4)(d) and 69Z68). 
(3) If the fund is inadvertently in breach but does not rectify the breach within a period of 28 
days beginning with the day on which the fund first becomes aware of the breach, the 
Commissioners must give a termination notice to the fund. 
(4) If the fund is in breach of the same condition specified in paragraphs (2) to (5) of 
regulation 69Z47 in two different accounting periods in a period of ten years beginning with the 
first day of the accounting period in which the fund becomes aware of the first of those 
breaches, the Commissioners must give a termination notice to the fund.]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Multiple breaches of separate conditions 
69Z68 The Commissioners must give a termination notice to a Tax Elected Fund if— 


(a) there has been a breach of at least two of the TEF conditions, and 
(b) there have been four breaches in a period of ten years beginning with the first day of the 
accounting period in which the first breach occurs.]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[INFORMATION ABOUT POSSIBLE BREACHES OF THE TEF CONDITIONS 


Information to be provided to officers of Revenue and Customs 

69Z69— (1) This regulation applies if an officer of Revenue and Customs thinks that a Tax 
Elected Fund— 

(a) does not meet, or may not meet, one of the TEF conditions, or 

(b) has not rectified a breach of such a condition. 
(2) The officer may serve a notice (an “information notice”) on the manager of the fund 
requiring the manager to provide any of the information specified in regulation 69Z65(2) within 
a specified period. 
(4) If the manager does not comply with the information notice within the specified period the 
Commissioners must give a termination notice. 
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(5) In this regulation the specified period is a period of 28 days beginning with the day on which 
the notice is served or, on an application by the manager, such longer: sagan as the cs of 
Revenue and Customs thinks is reasonable.]! f 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[CHAPTER 7 
LEAVING THE TAX ELECTED FUNDS REGIME 


Termination by election: authorised investment fund 


69Z70— (1) This regulation applies if a Tax Elected Fund gives a notice under this regulation 
electing that this Part is to cease to apply to the fund at the end of a specified accounting period. 


(2) This Part shall cease to apply to the fund at the end of that accounting period. 
(3) A notice under paragraph (1) must— 
(a) be given in writing tothe Commissioners, 


(b) be given before the end of the accounting period specified in paragraph (1), and 
(c) give the reasons for the fund leaving the TEF regime.]! 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Termination by notice: Commissioners 


69Z71— (1) This regulation applies if the Commissioners give a notice in writing under this 
paragraph to a Tax Elected Fund (a “termination notice”). 


(2) This Part shall cease to apply to the fund. 


(3) The Commissioners may give a termination notice only if a provision contained in this Part 
provides that the Commissioners must give a termination notice. 


(4) A termination notice must state the reason for it. 


(5) If a termination notice is given to an authorised investment fund, this Part shall be taken to 
have ceased to apply to the fund at the end of the accounting period immediately ~ eign the 
accounting period in which the notice was given. 


(6) But regulations 13 (treatment of interest distributions for the purpose of loan relationships), 
69Z61 (TEF distributions (non- dividend)) and 69Z63 (obligation to deduct tax from TEF 
distributions (non-dividend)) shall apply in relation to any TEF distribution ({non- dividend) 
made before the notice was given.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (Amendment) Regula- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Appeal against termination notice 
69Z72— (1) An authorised investment fund to which a termination notice is given may appeal. 


(2) The notice of appeal must be given to HM Revenue and Customs within a period of 28 days 
beginning with the day on which the termination notice is given. 


(3) On an appeal that is notified to the tribunal, the tribunal shall determine whether it wee just 
and reasonable for HM Revenue and Customs to give the termination notiees¢ d 28: 


(4) If they decide that it was, they must confirm the notice. 
(5) If they decide that it was not, they must set aside the notice.]! 


Amendments—' Part 4B (regs 69Z42— 69Z73) inserted by the Authorised Investment Funds (Tax) (@entieehderiedt) Rewala- 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. 


[Mergers neki 
69Z73— (1) This regulation applies if a Tax Elected Fund— inlueoy aid (1) —2aNea 
(a) 1s party to a merger or takeover, and bau bsissla 
(b) as a result, ceases to meet one or more of the TEF conditions. JsecnJon 290b (0) 
@) On the occurrence of the merger or takeover— } vost jomesd ( 
(a) an accounting pefiod of the fund shall end at the end of the date of scotia ‘or 
takeover, and ~ iam ont gar ps! 


(b) this Part shall cease to apply to the re at the end of that date} -bonieq benigage 6 


Amendments—! Part 4B (regs 69Z42— 69Z73) inserted by the Authorised investiicht Funds (Tax) (Amendment) Regula 
tions, SI 2009/2036 regs 2, 24 with effect from 1 September 2009. UT! everoleeinino 
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PART 5 
COMPLIANCE 


INFORMATION RELATING TO DISTRIBUTIONS 


Application of section 234A of ICTA 


70— (1) Section 234A of ICTA (information relating to distributions) applies in relation to an 
authorised investment fund with any necessary modifications. 


(2) In the appropriate statement sent under that section to a participant within the charge to 
corporation tax, the legal owner of the authorised investment fund must include a statement 
showing the legal owner’s net liability to corporation tax in respect of the gross income. 


(3) In paragraph (2)— 
“gross income” has the same meaning as in regulation 50, and 
“net liability to corporation tax” is to be construed in accordance with regulation 49(3). 


[(4) In the case of a Property AIF and a Tax Elected Fund, an appropriate statement for the 
purposes of section 234A of ICTA includes a written statement— 
(a) showing the details specified in paragraph (5), 
(b) providing details to allow the participant to access an electronic means of calculating the 
amounts that would be shown in a written statement that would, apart from this paragraph, 
be provided in accordance with subsection (6) (in the case of a PAIF distribution (interest) or 
a TEF distribution (non-dividend)) or subsection (7) (in the case of a PAIF distribution 
(dividends) or a TEF distribution (dividend)) of section 234A, and 
(c) providing the participant with an alternative method of obtaining the details of those 
amounts without recourse to electronic means. 
(5) The specified details are— 
(a) the gross amount of the distribution made to the participant, 
(6) the number and class of units held by the participant in respect of which the distribution 
is made, 
(c) the net amount of the distribution per unit, 
(d) whether any tax has been deducted from the distribution, 
(e) the date the distribution was made, and 
(f) the percentage of the gross distribution attributable— 
(i) in the case of a Property AIF, to PAIF distribution (interest) and to PAIF distribution 
(dividends), or 
(ii) in the case of a Tax Elected Fund, to TEF distribution (dividend) and to TEF 
distribution (non-dividend).]! 
Commentary—Simon’s Taxes D8.161. 


Amendments—! Paras (4), (5) inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 
regs 2, 25 with effect from 1 September 2009. 


) 


INTEREST DISTRIBUTIONS [AND TEF DISTRIBUTIONS (NON-DIVIDEND)]! 


Notification of interest distributions [and TEF distributions (non-dividend) ]' made without 
deduction of tax 
71— (1) If, during a tax year, an authorised investment fund has made interest distributions [and 
TEF distributions (non-dividend)]' without deduction of tax, the legal owner must give notice of 
that fact to the Commissioners within 14 days of the end of that tax year. 
(2) Notice given under paragraph (1)— 
(a) must be in writing, and 
(4) has effect for the tax year in which it is given and for subsequent tax years until the notice 
is withdrawn. 
(3) An authorised investment fund that fails to comply with paragraph (1) is liable to a penalty 
not exceeding £3,000 determined in accordance with section 100 of TMA 1970. 
(4) Sections 100A, 100B, 102, 103(4) and 118(2) of TMA 1970 apply to a penalty determined in 
accordance with paragraph (3). 
Commentary—Simon’'s Taxes D8.161. 


Amendments—! Words in headings, and in para (1), inserted, by the Authorised Investment Funds (Tax) (Amendment) 
- Regulations, ST 2009/2036 regs 2, 26, 27 with effect from 1 September 2009. 


Information about interest distributions [and TEF distributions (non-dividend) ]' made without 
deduction of tax 

72— (1) The Commissioners may by notice require a person specified in paragraph (2) to 
provide them with such information as they may reasonably require for the purpose of 
determining whether interest distributions [and-TEF distributions (non-dividend)]! were prop- 
erly made by that person without deduction of tax. 
(2) The persons specified are— 

(a) an open-ended investment company; 
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(b) the authorised corporate director of an open-ended investment company; 
(c) a trustee of an authorised unit trust. 


(3) The information to be provided may include copies of any relevant books, documents or 
other records. 


(4) The information must be provided within such time (not being less than 14 days) as may be 
specified in the notice. 
Commentary—Simon's Taxes D8.161. 


Amendments—! Words in heading, and in para (1), inserted, by the Authorised Investment Funds (Tax) (Amendment) 
Regulations, SI 2009/2036 regs 2, 26, 28 with effect from 1 September 2009. 


Inspection of records 


73— (1) A person specified in regulation 72(2) must, whenever required to do so, make available 
for inspection by an officer of the Commissioners authorised for that purpose, at such time as 
that officer may reasonably require, all such copies of books, documents or other records in their 
possession or under their control as may be required by the Commissioners under regulation 72. 


(2) Every qualifying certificate supplied to a legal owner under Chapter 2 of Part 4 (participants 
chargeable to income tax) must be preserved by the legal owner in such manner as may be 
approved by the Commissioners for two years after it has ceased to be otherwise required under 
the provisions of these Regulations. 


Commentary—Simon's Taxes D8.161. 


Use of information 
74— (1) Information obtained by the Commissioners under regulation 72 or 73— 


(a) must not be used for the purpose of ascertaining the tax lability Gf any) of any person 
other than the persons specified in paragraph (2), and 
(b) must otherwise be used only for the purposes of these Regulations. 

(2) The persons specified in this paragraph are— 
(a) the open-ended investment company in question; 
(b) the trustees of the authorised unit trust in question; 
(c) a participant who is beneficially entitled to an interest distribution [or a TEF distribution 
(non-dividend)]! made without deduction of tax to whom the information obtained relates; 
(d) where the whole of an interest distribution [or a TEF distribution (non-dividend)]! made 
to or received under a trust without deduction of tax is, or falls to be treated as, or under any 
provision of the Tax Acts is deemed to be, the income of a person other than the trustees of 
that trust, that person in so far as the information obtained relates to him; and 
(e) where an interest distribution [or a TEF distribution (non- -dividend)]! is made to or 
received under a trust without deduction of tax and sub-paragraph (d) does not apply, the 
trustees of that trust and any beneficiary of the trust to whom the information obtained 
relates. 


(3) In paragraph (2)(e) “any beneficiary of the trust” means— 
(a) any person who is, or will or may become, entitled to any income of the trust, whether in 
the form of income or not, and | 
(b) any person to whom any such income may be paid, or for whose benefit any such income 


may be applied, whether in the form of income or not, in the exercise of a discretion by the 
trustees of the trust. 


(4) Paragraph (1) does not prevent any disclosure of information authorised under ‘sec- 
tion 182(5) of the Finance Act 1989. 
Commentary—Simon's Taxes D8.161. 


Amendments—' In paras (2)(c), (d), (e), words inserted, by the Authorised Investment Funds (Tax) (Amendment) 
Regulations, SI 2009/2036 regs 2, 29 with effect from 1 September 2009. 


RESIDENCE DECLARATIONS 


Inspection of residence declarations ; ONE — pret 


75— (1) The legal owner of an authorised investment fund must, on being required to.do so by 
a os given by an officer of the Commissioners, make available for ne by such an 
officer— 


(a) any residence declarations made to the authorised investment fund master Chapter 2 of 
Part 4 (participants chargeable to income tax), or aint’ sdTocl 
(6) any specified declaration or description of declarations, persed? ..9 


(2) If a notice has been given to the legal owner under paragraph (1), the asbiudenions shall be 
made available within such time as may be specified in the notice and the person enna out the 
inspection may take copies of or extracts from them. pasty 


Commentary—Simon's Taxes D8.161. (TO FEB) (0) 
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PART 6 
FURTHER PROVISIONS RELATING TO AUTHORISED 
INVESTMENT FUNDS 


CHAPTER 1 
GENERAL 


Ownership of shares of different denominations in open-ended investment companies 
76— (1) This regulation applies if conditions A and B are met. 
(2) Condition A is that in respect of a given class of shares specified in the instrument of 
incorporation of an open-ended investment company, shares issued of that class consist of both 
smaller denomination shares and larger denomination shares. 
(3) Condition B is that a participant owns both smaller denomination shares and larger 
denomination shares of that class. 
(4) For the purposes of the provisions relating to ownership of shares in a company contained in 
the Tax Acts and TCGA 1992, the shares owned by the participant are treated as securities of 
the same class. 
(5) Each larger denomination share is to be treated for those purposes as if it were comprised of 
the relevant number of smaller denomination shares. 
(6) The market value of each smaller denomination share is to be taken for those purposes to be 
the relevant proportion'of the market value of each larger denomination share. 
(7) In this regulation— 
“smaller denomination shares” means shares to which are attached rights specified in the 
company’s instrument of incorporation that are expressed in the smaller of two denomina- 
tions; 
“larger denomination shares” means shares to which are attached rights so specified that are 
expressed in the larger of two denominations; 
“relevant number” means the number calculated by reference to the relevant proportion; and 
“relevant proportion” means the proportion, determined by the company’s instrument of 
incorporation, which the rights attaching to each smaller denomination share bear to the 
rights attaching to each larger denomination share. 


Commentary—Simon's Taxes D8.162. 


Non-discrimination in respect of different classes of shares 
77— (1) This regulation applies if the distribution accounts show an amount as available for 
distribution to participants. 
(2) There must not be any discrimination between participants in respect of different classes of 
shares. 
(3) There is no such discrimination if condition A and either condition B or C is met. 
(4) Condition A is that the differences are wholly attributable to differences between the amounts 
or treatment for accounting purposes of the charges or expenses which— 
(a) are permitted by the instrument of incorporation of the open-ended investment company 
concerned or the prospectus in issue for the time being of that company (including any 
supplements to that prospectus) or by the trust deed under which the authorised unit trust is 
constituted, and 
(b) are payable out of the scheme property of that authorised investment fund in respect of 
the shares of those classes. 
(5) Condition B is that the authorised investment fund is able to show that the differences 
between the amounts or treatment for accounting purposes of the charges or expenses referred 
to in condition A apply for bona fide commercial reasons. 
(6) Condition C is that the differences are not such as to enable the participants in any one of 
those classes to obtain a tax advantage which they would not obtain if there were no differences 
between the amounts or treatment for accounting purposes of those charges or expenses. 
(7) In paragraph (6) “tax advantage” has the same meaning as in Chapter | of Part 17 of ICTA 
(cancellation of tax advantages from transactions in securities). 


Commentary—Simon's Taxes D8.162. 


CHAPTER 2 


AMALGAMATION OF AN AUTHORISED UNIT TRUST WITH, AND CONVERSION 
OF AN AUTHORISED UNIT TRUST TO, AN OPEN-ENDED 
INVESTMENT COMPANY 


Circumstances in which this Chapter applies 


78— (1) This Chapter applies if, in connection with a scheme of reorganisation, conditions A to 
E are met. 
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(2) Condition A is that the whole of the scheme property of an authorised unit trust that is 
available for transfer is transferred on a given date under an arrangement to an open-ended 
investment company. 


(3) Condition B is that the consideration under the arrangement consists of or includes the issue, 
on the transfer date, of shares in the acquiring company to the holders of units in the target trust 
in exchange for those units. 


(4) Condition C is that the consideration shares are issued to the holders of units in proportion 
to their holdings of the exchanged units. 


(5) Condition D is that the consideration under the arrangement does not include anything else 
in addition to the issue of the consideration shares, other than (where applicable) the assumption 
or discharge by the acquiring company of liabilities of the trustees of the target trust. 
(6) Condition E is that under the arrangement all the units in the target trust are extinguished. 
(7) In this Chapter— 
the “target trust” means the authorised unit trust mentioned in paragraph (2); 
the “transfer date” means the given date mentioned in paragraph (2); 
the “acquiring company” means the open-ended investment company mentioned in para- 
graph (2); and 
“the whole of the scheme property of an authorised unit trust that is available for transfer” 
means the whole of the property subject to the trusts of the target trust, other than any 
property which is retained for the purpose of discharging liabilities of the trustees of the 
target trust; 
the “consideration shares” means the shares in the acquiring company mentioned in para- 
graph (4); and 
the “exchanged units” means the units in the target trust mentioned in paragraph (4), 
Commentary—Simon's Taxes D8.163. 


Ending of accounting period of the target trust 
79— (1) An accounting period of the target trust (the “pre-transfer accounting period”) ends 
immediately before the transfer date; and, for the purposes of the Corporation Tax’ Acts, the 
whole of the scheme property of the target trust that is available for transfer is treated as having 
been transferred immediately after the end of that accounting period. 
(2) This regulation applies despite anything in section 12(1) to (7) of ICTA (periods of 
assessment for corporation tax). 


Commentary—Simon's Taxes D8.163. 


Carrying forward of excess management expenses 
80— (1) This regulation applies if condition A or B is met. 


(2) Condition A is that, in respect of the pre-transfer accounting period of the target trust, the 
trustees are entitled, under section 75(9) of ICTA (carry forward of management expenses and 
sums treated as management expenses), to carry forward an excess amount to the next 
accounting period of the trust. 


(3) Condition B is that— 


(a) the pre-transfer accounting period is the final accounting period of the target trust, and 
(b) the trustees are entitled, under section 75(9) of ICTA, to carry forward an excess amount 
to what would have been the next accounting period of the trust were the trust to have an 
accounting period beginning on the transfer date. 


(4) With effect from the transfer date, the entitlement is translated into a right in the acquiring 
company to treat the amount as if it had been carried forward under section 73(9) of ICTA to 
the first of its accounting periods to end on or after the transfer date. 


fy 


Commentary—Simon's Taxes D8.163. 


Distributions by authorised unit trust after the end of its pre-transfer accounting period 


81— (1) This regulation applies if, in respect of any post-transfer distribution date of the target 
trust, there is an amount which falls to be treated, in accordance with regulation [22]! (dividend 
distributions: general), as dividends on shares paid on that distribution date by the target tus to 
its participants in proportion to their rights. 


(2) The amount shall instead be treated as dividends on shares paid on that date by the acquiring 
company to those persons in proportion to their rights. 


(3) In this regulation “post-transfer distribution date” of a target trust means a distribution date 

of that trust which— HTAMARBIAN A 
(a) occurs on or after the transfer date, and 
(b) is the distribution date for a distribution period of the trust ending before the transfer 
date. 


Commentary—Simon's Taxes D8.163. 


Amendments—! Reference in para (1) substituted by the Authorised Investment Funds (Tax) til nah 
Regulations, SI 2007/794 regs 2, 4 with effect from 6 April 2007. Jom S16 


ry Vik AO) 
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Continuing validity of residence declarations 
82— (1) This regulation applies if— 
(a) before the transfer date, a unit holder has made a residence declaration to the trustees of 
the target trust, and 
(>) immediately before the transfer date, the trustees of the target trust treated the residence 
declaration as valid. 
(2) The acquiring company may treat the residence declaration as valid. 


Commentary—Simon's Taxes D8.163. 


Powers of the acquiring company 
83— (1) On and after the transfer date, the acquiring company has the powers set out in 
paragraphs (2) and (3). 

_ (2) The acquiring company may continue anything which— 

) (a) immediately before the transfer date was in the process of being done by the trustees of 
the target trust for the purposes of tax in relation to accounting periods of the target trust 
ending before that date, and 
(b) is not continued by those trustees on or after the transfer date. 

(3) The acquiring company may do anything which— 
(a) immediately before the transfer date was not in the process of being done by the trustees 
of the target trust for the purposes of tax in relation to accounting periods of the target trust 
ending before that date and is not done by them for those purposes, and 
(b) might reasonably have been expected to be done by those trustees for those purposes had 
the scheme of reorganisation not taken place. 


Commentary—Simon's Taxes D8.163. 


Assessments made on discovery 
84 The provisions of this Chapter do not affect any enactment in the Tax Acts which provides 
for assessments to be made where an officer of the Commissioners discovers that a set-off, 
matching, repayment of tax, or payment of tax credit or provision for relief in any other form 
ought not to have been made, given or otherwise allowed, or is or has become excessive. 


Commentary—Simon’s Taxes D8.163. 


Prevention of double relief 
85 For the purposes of the Tax Acts, nothing in this Chapter has the effect of enabling— 
(a) any set-off or matching of an amount to be made, 
(b) any repayment of an amount of tax or payment of an amount of tax credit to be made, or 
(c) any other relief to be given, 
more than once in respect of the same amount or relief. 


Commentary—Simon’s Taxes D8.163. 


PART 7 
CONSEQUENTIAL AMENDMENTS AND MODIFICATIONS 
OF ENACTMENTS 


CHAPTER 1 
AMENDMENTS OF REFERENCES TO REPEALED ENACTMENTS 


Introduction 


86 Regulations 87 to 92— 
(a) amend references in enactments to provisions repealed by section 17(i) of the Finance 
(No 2) Act 2005, and 
(b) make incidental, consequential and supplemental provision. 


Amendments of TMA 1970 
87— (1) TMA 1970 is amended as follows. 
(2) In section 98 (penalties in relation to special returns)— 
(a) in subsection (4E) for “Chapter 3 of Part 12 of the principal Act” substitute “regulations 
made under section 17(3) of the Finance (No 2) Act 2005 (as at | st April 2006, see the 
Authorised Investment Funds (Tax) Regulations 2006 (SI 2006/964))”. 
(b) in the first column of the Table— ' 
(i) omit the entry relating to section 468P(6) of ICTA, 
(ii) omit the entry relating to regulations under section 468PB(3) of ICTA, and 


(iii) at the end insert— 
“regulations under section 17(3) of the Finance (No 2) Act 2005”. 
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Amendment of ICTA 
88— (1) ICTA is amended as follows. 


(2) In section 468(1) (authorised unit trusts) for “section 468L” substitute “regulations made 
under section 17(3) of the Finance (No 2) Act 2005 (as at Ist April 2006, see regulation 18(3) of 
the Authorised Investment Funds (Tax) Regulations 2006 (SI 2006/964))”. 


Amendment of TCGA 1992 
89— (1) TCGA 1992 is amended as follows. 


(2) In section 99B(3) (calculation of the disposal cost of accumulation units) for “section 468H 
of ICTA” substitute “regulations made under section 17(3) of the Finance (No 2) Act 2005 (as at 
Ist April 2006, see regulation 15 of the Authorised Investment Funds (Tax) Regulations 2006 
(SI 2006/964))”. 


Amendment of FA 1996 
90— (1) FA 1996 is amended as follows. 


(2) In paragraph 4(4) of Schedule 10 (loan relationships: company holdings in unit trusts and 
offshore funds) for “section 468L(3) of the Taxes Act 1988” substitute “regulations made under 
section 17(3) of the Finance (No 2) Act 2005 (as at Ist April 2006, see regulation 18(3) of the 
Authorised Investment Funds (Tax) Regulations 2006 (SI 2006/964))”. 


Amendments of ITTOIA 2005 
91— (1) ITTOIA 2005 is amended as follows. 


(2) In section 373(2) (open-ended investment company interest distributions) for “subsections (6) 
and (7)” substitute “subsection (7)”. 


(3) In section 376(2) (authorised unit trust interest distributions) for “subsections (6) and (7)” 
substitute “subsection (7)”. 


Amendment of the Finance Act 2005 
92— (1) The Finance Act 2005 is amended as follows. 
(2) In Schedule 2 (alternative finance arrangements: further provisions), omit paragraph 4. 


CHAPTER? 
MODIFICATIONS OF THE TAX ACTS 


Introduction 
93 In their application in relation to— 
(a) authorised investment funds, 
(b) shareholders or unit holders in authorised investment funds, and 
(c) transactions involving authorised investment funds, 


the Tax Acts have effect with the modifications specified in regulations 94 to 96. 


[ Modifications of TMA 1970 
[93A— (1) TMA 1970 is modified as follows. 
(2) In section 98(4E) (special returns ete)— 


(a) in paragraph (a) for “trustees of an authorised unit trust” substitute “legal owner of an 
authorised investment fund”; 
(b) in paragraph (b)— 
(i) for “trustees” substitute “legal owner”, and 
(ii) for “do not comply” substitute “does not comply”; and 
(c) in paragraph (d) for “trustees” substitute “legal owner”.]! 


Amendment—' Regulation inserted by the Authorised Investment Funds (Tax) (Amendment No 2) Regulations, SI 2007794 
regs 2, 5 with effect from 6 April 2007. 


Modifications of ICTA 
94— (1) ICTA is modified as follows. 
(2) In section 402 (surrender of relief between members of groups and cosizentia) after 
subsection (3) the following subsection is treated as inserted— ; 
“(3AA) For the purposes of this Chapter— 

(a) an open-ended investment company cannot be either the surrendering company or the 

claimant company, and it b 

(b) an authorised unit trust shall not be regarded as a company.”. . 
(3) In section 413 (interpretation of Chapter 4), in subsection (2), the following 2B hae are 
treated as inserted at the appropriate places— dt tie (in) 

“ “authorised unit trust” has the meaning given by section 468(6); 24 Liu). 
“open-ended investment company” has the meaning given by section 468A(2): ” yr” 
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(4) In section 413 after subsection (3) the following subsection is treated as inserted— 


“(3A) For the purposes of paragraph (a) of subsection (3) above an open-ended investment 
company cannot be the third company mentioned in that paragraph.”. 
[(4A) After paragraph (b) of section 432A(1ZA) of ICTA (apportionment of income and gains), 
there is treated as inserted— 
“(ba) income from property income distributions to which regulation 69Z15 of the 
Authorised Investment Funds (Tax) Regulations 2006 apply (property income distributions 
by an open-ended investment company.”]? 
(5) In section 832 (interpretation of the Tax Acts) after subsection (2) [the following subsection 
is treated as inserted]!— 
“(2A) The definition of “ordinary share capital” does not include the issued share capital of 
an open-ended investment company.”. 
(6) In section 834 (interpretation of the Corporation Tax Acts), in subsection (3), the words 
y except in so far as regulations made under section 17(3) of the Finance (No 2) Act 2005 make 
other provision for dividends treated as paid by virtue of those Regulations” are treated as 
substituted for the words from “except in so far as” to the end. 
(7) In Schedule 20 (charities: qualifying investments and loans) after paragraph 6 the following 
paragraph is treated as inserted— 


“6A Shares in an open-ended investment company.”. 


Amendment—! Words in para (5) substituted by the Authorised Investment Funds (Tax) (Amendment No 2) Regulations, 
SI 2007/794 regs 2, 6 with effect from 6 April 2007. 

? Para (4A) inserted by the Authorised Investment Funds (Tax) (Amendment No 3) Regulations, SI 2008/3159 regs 3, 28 
with effect in relation to property income distributions paid on or after 1 January 2009. In relation to a qualified investor 
scheme authorised by the Financial Services Authority before | January 2009, this amendment has effect subject to 
SI 2008/3159 regs 30 and 31. 


[Modifications of FA 1996 
95— (1) FA 1996 is modified as follows. 
[(1A) In section 297 (trading credits and debits to be brought into account under Part 3) after 
subsection (1) the following subsections are treated as inserted— 
“(1A) For the purposes of subsection (1) a “diversely owned AIF is treated as being party to all 
of its loan relationships other than for the purposes of a trade carried on by it. 
(1B) In subsection (1 A) “diversely owned AIF” has the meaning given by regulation 14E of the 
Authorised Investment Funds (Tax) Regulations 2006.”. 
(JB) In section 573 (trading debits and credits to be brought into account under Part 3) after 
subsection (1) the following subsections are treated as inserted— 


“(1A) For the purposes of subsection (1) a diversely owned AIF is treated as being party to all of 


its derivative contracts other than for the purposes of a trade carried on by it. 


(1B) In subsection (1A) “diversely owned AIF” has the meaning given by regulation 14E of the 
Authorised Investment Funds (Tax) Regulations 2006. ]° 
(2) In paragraph 4 of Schedule 10 (loan relationships: collective investment schemes: company 
holdings in unit trusts and offshore funds)— 
(a) in sub-paragraph (1)(a) the words “, open-ended investment company” are treated as inserted 
after the words “unit trust scheme”, 
(b) in sub-paragraph (1)(b) the word “, company” is treated as inserted after the word “scheme”, 
(c) in sub-paragraph (4) the words “or open-ended investment company” are treated as inserted 
after the words “authorised unit trust”, 
(d) in sub-paragraph (5) the words “scheme, fund or open-ended investment company” are 
treated as substituted for the words “scheme or fund”, and 
(e) the following sub-paragraph is treated as inserted at the end— 
“(7) In this paragraph “open-ended investment company” has the same meaning as in sub- 
paragraph (7A)(b) of paragraph 8 below, and sub-paragraphs (7A) to (7D) of that paragraph 
apply for the purposes of this paragraph as they apply for the purposes of paragraph 8.”. 
(3) In paragraph 8 of Schedule 10 (loan relationships: collective investment schemes: non-qualifying 
investments test)— 
(a) in sub-paragraph (1)— 
(i) the words “, open-ended investment company” are treated as inserted after the words 
“unit trust scheme”, and 
(ii) the word “, company” is treated as inserted after the words “investments of the scheme”; 
(b) in sub-paragraph (2)— 
(i) the words “, open-ended investment company” are treated as inserted after the words 
“unit trust scheme”, and 
(ii) the word “, company” is treated as inserted after the words “investments of the 
scheme”, ]!:? 


Amendments—! Regulation 95 substituted by the Authorised Investment Funds (Tax) (Amendment No 2) Regulations, 
SI 2008/1463 reg 2 with effect from 30 June 2008. Note that SI 2008/1463 is repealed by CTA 2009 s 1326 Sch 3 Pt 1. 
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> Regulation 95 revoked by CTA 2009 s 1326, Sch 3 Pt 1. CTA 2009 applies for accounting periods ending on or after 
1 April 2009 (for corporation tax purposes) and for tax years 2009-10 onwards (for income and capital gains tax 
purposes). 

> Para (1A) inserted-by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 30 with 
effect from 1 September 2009. 


Modifications of ITTOIA 2005 
96— (1) ITTOIA 2005 is modified as follows. 


[(1A) In the application of the pioueans specified in paragraph (1B) in relation to a Property 
AIF and a Tax Elected Fund— 
(a) for “the total” substitute “an”, me : 
(b) the amount available for distribution as PAIF distribution (interest) or TEF distribution 
(non-dividend), as the case may be, shall be treated as the amount available for distribution as 
yearly interest. 
(1B) The specified provisions are— 
(a) section 373(1) (open-ended investment company interest distributions), and 
(b) section 376(1) (authorised unit trust interest distributions).]' 
(2) The words “, except in so far as regulations made under section 17(3) of the Finance (No 2) 
Act 2005 make other provision for dividends treated as paid by virtue of those regulations” are 
treated as inserted at the end of each of the provisions specified in paragraph (3). 
(3) The provisions specified are— 
(a) section 374(1) (date when open-ended investment company interest distributions made), 
(b) section [377(1)]' (date when authorised unit trust interest distributions made), 
(c) section 387(1) (date when open-ended investment company dividend distributions made), 
and 
(d) section 390(1) (date when authorised unit trust dividend distributions made). 
(4) In sections 375(1) (interpretation of sections 373 and 374) and 388(1) (interpretation of 
sections 386 and 387) the definition of “the OEIC Regulations” is treated as omitted. 
(5) In those provisions, the following definitions are treated as substituted for the definitions of 
“open-ended investment company”, “owner of shares” and “umbrella company’— 
“ “open-ended investment company” means a company incorporated in the United 
Kingdom to which section 236 of FISMA 2000 applies, 
“owner of shares”, in relation to an open-ended investment company, has the meaning 
given in regulations made under section 17(3) of the Finance (No 2) Act 2005, and > 
“umbrella company” has the meaning given by section 468A of ICTA.”. 
(6) In sections 375(3) and 388(3) the words “regulations under section 17(3) of the Finance 
(No 2) Act 2005 (as at Ist April 2006, see regulation 6(2) of the Authorised Investment Funds 
(Tax) Regulations 2006 (SI 2006/964))” are treated as substituted for the words from nihapter 3 
of Part 12 of ICTA” to the end. 


Amendments—' Paras (1A), (1B) inserted, and in para (3)(b) figure substituted for figure “377(1)", by the Authorised 
Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 31 with effect from 1 September 2009. 


CHAPTER 3 
MODIFICATIONS OF TCGA 1992 


PRELIMINARY 


Introduction ‘ 

97 In its application in relation to— A 4 sq -Ahs 
(a) authorised investment funds, (st 
(b) shareholders or unit holders in authorised investment funds, and 
(c) transactions involving authorised investment funds 


TCGA 1992 has effect with the modifications specified in regulations 98 to 110. 


GENERAL 1,2, Yo ® akan 
(VAS) 249th 
Application of TCGA 1992: general To 
98— (1) TCGA 1992 has effect in relation to— $ iis aa 
(a) open-ended investment companies, bras ,“onewvadon Greek ves 
(b) holdings in, and the assets of, such companies, and. CAMaitan . bere Gay (34 
(c) transactions involving such companies, ) vegerenwmnetina ts <4) 


in like manner as the manner in which it has effect in relation to sutharae unit Sta me ee 
under, and the assets subject to, such trusts and to transactions for purposes connected with 
such trusts. Sdyenu Cashin tip 


(2) References in TCGA 1992 to companies to poling in, mh the asset of, companies and to 
transactions involving companies accordingly have effect (or do not have effect, as the ca: 
be) in relation to open-ended investment companies, to holdings in, and the assets’ seni 
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companies, and to transactions involving such companies, in like manner as the manner in which 
they have effect (or do not have effect) in relation to authorised unit trusts, to rights under, and 
the assets subject to, such trusts, and to transactions for purposes connected with such trusts. 


(3) This regulation has effect subject to the other modifications contained in this Chapter. 
GENERAL MODIFICATIONS OF TCGA 1992 


General modifications: introduction 


99 The modifications specified in regulations 100 to 104 have effect subject to the modifications 
specified in regulations 105 to 110. 


General modification: authorised unit trust 
100— (1) The modifications specified in this regulation are that references, however expressed, in 
TCGA 1992 to— 
(a) an authorised unit trust (other than references in a definition of an authorised unit trust, 
an unauthorised unit trust or a unit trust scheme), 
(>) a unit trust scheme as denoting or including (whether expressly or by implication) an 
authorised unit trust (other than references in a definition of an authorised unit trust, an 
unauthorised unit trust or a unit trust scheme); 
(c) the trustees of an authorised unit trust within sub-paragraph (a) or of a unit trust scheme 
within sub-paragraph (b), 
have effect as if they included references to an open-ended investment company. 
(2) Paragraph (1) does not apply— 
(a) to references in any of the provisions specified in paragraph (3), or 
(b) to references to provisions which include reference, whether made expressly or by 
_ implication, to an open-ended investment company. 
(3) The provisions specified are— 
(a) section 99(1) (application of Act to unit trust scheme), 
(b) section 99A (authorised unit trusts: treatment of umbrella schemes), 
(c) section 100(2) (exemption for units in unit trust scheme), and 
(d) section 272(5) (valuation of rights of unit holders). 


General modification: manager of authorised unit trust 

101— (1) The modifications specified in this regulation are that references, however expressed, in 
TCGA 1992 to the manager of an authorised unit trust or of a unit trust scheme within 
regulation 100(1)(b) have effect as if they included references to the authorised corporate 
director of the open-ended investment company concerned. 
(2) Paragraph (1) does not apply— 

(a) to section 272(5) (valuation of rights of unit holders), or 

(b) to references in provisions which include reference, whether made expressly or by 

implication, to the authorised corporate director of an open-ended investment company. 


General modification: unit in authorised unit trust 
102— (1) The modifications specified in this regulation are that references, however expressed, in 
TCGA 1992 to— 
(a) a unit or an interest in, or rights under, an authorised unit trust, 
(b) a unit or an interest in, or rights under, a unit trust scheme within regulation 100(1)(4), or 
(c) an entitlement to a share of, or in, the investments subject to the trusts of an authorised 
unit trust or a unit trust scheme within regulation 100(1)(4), 
have effect'as if they included references to a share in the open-ended investment company 
concerned. 
(2) Paragraph (1) does not apply— 
(a) to section 99(1) (application of Act to unit trust scheme), 
- (b)- to section 99A (authorised unit trusts: treatment of umbrella schemes), 
-/ (ec) to section 272(5) (valuation of rights of unit holders), or 
(d) to references in provisions which include reference, whether made expressly or by 
implication, to shares in, or an owner of shares in, an open-ended investment company. 


General modification: accumulation units in authorised unit trusts 

103— (1) The modifications specified in this regulation are that references, however expressed, in 
TCGA 1992 to accumulation units in an authorised unit trust or in a unit trust scheme within 
regulation 100(1)(b) have effect as if they included references to accumulation shares in an 
open-ended investment company. . 

(2) In paragraph (1) “accumulation shares in an open-ended investment company” means shares 
in the company in respect of which income is credited periodically to the capital part of the 
scheme property of the company. 
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General modification: holder of unit in authorised unit trust 

104— (1) The modifications specified in this regulation are that references, however expressed, in 
TCGA 1992 to the holder of a unit within regulation 102(1) (other than references in a 
definition of a unit holder) have effect as if they included references to the owner of a share in 
the open-ended investment company concerned. 
(2) Paragraph (1) does not apply— 

(a) to section 99(1) (application of Act to unit trust scheme), 

(b) to section 99A (authorised unit trusts: treatment of umbrella schemes), 

(c) to section 272(5) (valuation of rights of unit holders), or 

(d) to references in provisions which include reference, whether made expressly or by 

implication, to shares in, or an owner of shares in, an open-ended investment company. 


SPECIFIC MODIFICATIONS OF TCGA 1992 


Modification of section 99 of TCGA 1992 


105 In section 99 of TCGA 1992 (application of Act to unit trust schemes), in subsection (2), the 
words “sections 99A and 99AA” are treated as substituted for “section 99A”. 


Insertion of section 99AA of TCGA 1992 
106 After section 99A of TCGA 1992 the following section is treated as inserted— 


“994A Open-ended investment companies: treatment of umbrella companies 
(1) In this section an “umbrella company” has the meaning given by section 468A(4) of the 
Taxes Act, and a reference to a part of an umbrella company is to be construed in accordance 
with that provision. 
(2) For the purposes of this Act (except subsection (1))— 
(a) each of the parts of an umbrella company shall be regarded as an open-ended 
investment company, and 
(b) the umbrella company as a whole shall not be so regarded (and shall not, unless 
express provision is made otherwise, be regarded as a company). 
(3) In this Act, in relation to a part of an umbrella company, any reference, however 
expressed, to an owner of shares in an open-ended investment company is to a person for the 
time being having rights in the separate pool to which the part of the umbrella company 
relates. 
(4) Nothing in subsection (2) or (3) shall prevent— 


(a) gains accruing to an umbrella company being regarded as gains accruing to an 
open-ended investment company for the purposes of section 100(1) (exemption for 
authorised unit trusts etc); 

(b) a transfer of business to an umbrella company being regarded as a transfer to an 
open-ended investment company for the purposes of section 139(4) (exclusion of transfers 
to authorised unit trusts etc).”. 


Modification of section 170 of TCGA 1992 


107 In section 170 of TCGA 1992 (groups of companies: interpretation), after subsection (4), 
the following subsection is treated as inserted— 


“(4A) An open-ended investment company cannot be the principal company of a group.”. 


Modifications of section 272 of TCGA 1992 
108— (1) Section 272 of TCGA 1992 (valuation: general) is modified as follows. 
(2) In subsection (3)(a) the words “where a single price is shown in the quotations for the shares 


or securities in The Stock Exchange Daily Official List on the relevant date, that Pride or” are 
treated as inserted after “2 figures, or’ ¥ 


(3) After subsection (5) the following ahacotione is treated as inserted— 
“(SAA) In this Act “market value” in relation to shares of a given class in an open-ended 
investment company the prices of which are published regularly by the authorised corporate 
director of that company (whether or not those shares are also quoted in The. Stock 
Exchange Daily Official List) shall mean an amount equal to the price so published on the 
relevant date, or if no price was published on that date, on the latest date before that date.” 


Modifications of section 288 of TCGA 1992 bil AT (1) 
109— (1) Section 288 of TCGA 1992 (interpretation) i is modified as followsan eS0e ia.D 
(2) In subsection (1)— Oi nsoni Glog 
(a) in the definition of “collective investment scheme”, the words “sections 99A and 99AA” 
are treated as substituted for “section 99A”, and {) dqmaeisg aid 2) 


(b) the following definitions are treated as ‘inserted at the appropriate places i in alphabetical 
order— iorjeary] canrstio’ 
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authorised corporate director” has the meaning given in regulations made under 
section 17(3) of the Finance (No 2) Act 2005 (as at Ist April 2006, see regulation 8 of the 
Authorised Investment Funds (Tax) Regulations 2006 (SI 2006/964));” 

“ “open-ended investment company” has the meaning given in regulations made under 
section 17(3) of the Finance (No 2) Act 2005 (as at Ist April 2006, see regulation 4 of the 
Authorised Investment Funds (Tax) Regulations 2006 (SI 2006/964));” 

“ “owner of shares” has the meaning given in regulations made under section 17(3) of the 
Finance (No 2) Act 2005 (as at Ist April 2006, see regulation 8 of the Authorised 
Investment Funds (Tax) Regulations 2006 (SI 2006/964)):”. 


Modification of Schedule Al to TCGA 1992 
110 In Schedule Al to TCGA 1992 (application of taper relief), in paragraph 16(2) (special rules 
for postponed gains), at the end of paragraph (f) the word “, or” is treated as added and the 
following paragraph is then also treated as added— 


y “(g) regulations 67(4) and 68(4) of the Authorised Investment Funds (Tax) Regula- 
tions 2006.”. 


PART 8 
FINAL PROVISIONS 


Instruments revoked 
111 The following statutory instruments are revoked— 


The Open-ended Investment Companies (Tax) Regulations 1997; 

The Open-ended Investment Companies (Tax) (Amendment) Regulations 1997; 
The Open-ended Investment Companies (Tax) (Amendment) Regulations 2002; 
The Open-ended Investment Companies (Tax) (Amendment) Regulations 2003. 


SCHEDULE 
ABBREVIATIONS AND DEFINED EXPRESSIONS 


PART 1 
ABBREVIATIONS OF ACTS 


TMA 1970 The Taxes Management Act 1970 (c 9). 

ICTA The Income and Corporation Taxes Act 1988 (c 1) 
TCGA 1992 The Taxation of Chargeable Gains Act 1992 (c 12) 

[FA 1993 The Finance Act 1993 (c 34)]! 

[FA 1994 The Finance Act 1994 (c 9)]! 

FA 1996 The Finance Act 1996 (c 8) 

FISMA 2000 The Financial Services and Markets Act 2000 (c 8) 

FA 2002 The Finance Act 2002 (c 23). 

ITEPA 2003 The Income Tax (Earnings and Pensions) Act 2003 (c 1) 
ITTOIA 2005 The Income Tax (Trading and Other Income) Act 2005 (c 5) 
[FA 2006 The Finance Act 2006 (c 25)]! 

[ITA 2007 The Income Tax Act 2007 (c 3)]! 

[CTA 2009 The Corporation Tax Act 2009 (c 4)/? 


Amendments—! Entries inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2008/705 regs 2, 
6 with effect from 6 April 2008. 

2 Entry inserted by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 32 with effect 
from 1 September 2009. 


PART 2 
INDEX OF EXPRESSIONS DEFINED OR OTHERWISE EXPLAINED IN 
THESE REGULATIONS 


Accumulation unit Regulation 6(5) 
Acquiring company (in Chapter 2 of Part 6) Regulation 78(7) 
Alternative finance arrangements (in Part 3) Regulation 21(11) 
[Applicant (in Part 4A) Regulation 690(6)/? 
[Applicant (in Part 4B) Regulation 69Z49(5)]|* 


[Application (in Part 4B) Regulation 69Z49(5)|* 
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Authorised (in relation to unit trust schemes) 
Authorised corporate director 

Authorised investment funds 

[Balance of business conditions (in Part 4A) 
[Body corporate (in Part 4A) 

Capital profits, gains or losses (in Part 2) 
[Cessation (in Part 4A) 

[Cessation (in Part 4B) 

Chargeable measuring date (in C siete 4 of 
Part 4) 

Collective investment scheme 
Commissioners 

Consideration shares (in Chapter 2 of Part 6) 
Contract for differences (in Part 3) 
[Corporate ownership condition (in Part 4A) 
Creditor relationship 

Deduction obligation (in Part 4) 

Derivative contract 

Difference in value (in Chapter 4 of Part 4) 
Disposal (in Chapter 4 of Part 4) 
Distribution 

Distribution accounts 

Distribution date 

[Distribution income (in Part 4B) 
Distribution period 

[Diversely owned AIF 

Dividend distribution 

Earlier measuring date (in Chapter 4 of Part 4) 
[Entry (in Part 4A) 

[Entry (in Part 4B) 

[Excessive holding (in Part 4A) 

Exchanged units (in Chapter 2 of Part 6) 
[Existing company notice (in Part 4A) 
[Existing fund application (in Part 4B) 

First measuring date (in Chapter 4 of Part 4) 
[Fund documents 

[Future company notice (in Part 4A) 
[Future fund application (in Part 4B) 

[F (post-cessation) (in Part 4A) 

[F (pre-entry) (in Part 4A) 

[F (residual) (in Part 4A) 

[F (tax-exempt) (in Part 4A) 

[Genuine diversity of ownership condition ...4 
[Holder of excessive rights (in Part 4A) 
[Information notice (in Part 4B) 
[Instrument constituting the fund 
[Instrument constituting the scheme 

Interest distribution 

Investments 

[Investment transaction 

Later measuring date (in Chapter 4 of Part 4) 
Legal owner 

{Loan creditor condition (in Part 4A) 

[Loan creditor condition (in Part 4B) 
Manager 

Market value (in Chapter 4 of Part 4) 
Measuring date (in Chapter 4 of Part 4) 

Net asset value 

[Net income (in Part 4A) > 

[Net income of F (residual) (in Part 4A) 
[Net income of F (tax-exempt) (in Part 4A) 


Regulation 5(2) 
Regulation 8 
Regulation 3 
Regulation 69N/* 
Regulation 69L(6)/? 
Regulation 12 
Regulation 69C(2)/? 
Regulation 69Z44]* 
Regulation 56(2/ 


Regulation 8 

Regulation 8 

Regulation 78(7) 

Regulation 21(9) 

Regulation 69K}? 

Regulation 8 

Regulation 26(3) 

Regulation 8 

Regulation 55(2)° 

Regulation 59° 

Regulation 15(1) 

Regulation 15(3) 

Regulation 15(4) 

Regulation 69Z56(1)(a)]* 

Regulation 15(2) 

Regulation 14E(2)]* 

Regulation 22(3) 

Regulation 55(2) 

Regulation 69C(1)]? 

Regulation 69Z44]* 

Regulation 69Z13(3)/ 

Regulation 78(7) 

Regulation 690(6)/? 

Regulation 69Z49(5)}* 

Regulation 647 

Regulation 9A(10)]* 

Regulation 690(6)/ 

Regulation 69Z49(5)]* 

Regulation 69C(3)(d)}? 

Regulation 69C(3)(a)}?. 

Regulation 69C(3)(c)/? 

Regulation 69C(3)(b)}? 

Regulation [9A}*/?? 

Regulation 69Z13]? 

Regulation 69Z67(2)}* 

Regulation 6(7)]* 

Regulation [6(7)}*} 

Regulation 18(3) 

Regulation 8 

Regulation 14E(5)]* 

Regulation 55(2)° 

Regulation 6(1) 

Regulation 699MPy 6. =) 4.) pee 
Regulation 69Z47]* 

Regulation 6(3) a 
Regulation 55(4) and (Sp... 
Regulation 557.4) hi) Vanqaans gaiiupoA 
Regulation 8 dstis soonelt avageroilA 
Regulation 69Z}? ¢A® righ namdileyey} 
Regulation 69Z2]? (ds nef ni) iassilqq A} 
Regulation 69Z1Pa® Met mi) homaaidg Ay 
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[Newly qualified company (in Part 4A) 
Open-ended investment company 

Owner of shares 

[PAIF distribution (dividends) (in Part 4A) 
[PAIF distribution (interest) (in Part 4A) 
Participant 

[Pre-distribution amount (in Part 4A) 
Pre-transfer accounting period (in Chapter 2 
of Part 6) 

[Property AIF 

[Property business income (in Part 4B) 
[Property condition (in Part 4B) 
[Property income distribution 

[Property investment business (in Part 4A) 
[Property investment income (in Part 4B) 
[Property rental business (in Part 4A) 
[Prospectus (in Part 4A) 

Qualifying certificate 

Qualified investor scheme 

Qualifying investments 

Qualifying units (in another authorised 
investment fund) (in Part 3) 

[Refusal notice (in Part 4B) 

[Relevant distribution (in Chapter 6 of 
Part 4A) 

Relevant period (in Part 3) 

Reporting date 

[Reputable intermediary condition (in Part 4) 
[Residence condition (in Part 4) 
Residence declaration 

Scheme property 

Securities (in Part 3) 

[Specified accounting period (in Part 4A) 
[Specified accounting period (in Part 4B) 
Substantial OTS holding (in Chapter 4 of 
Part 4) 

Target trust (in Chapter 2 of Part 6) 
[Tax Elected Fund 

Tax year 

[TEF conditions (in Part 4B) 

[TEF distribution (dividend) (in Part 4B) 
[TEF distribution (non-dividend) 
[Termination notice (in Part 4A) 
“Termination notice (in Part 4B) 
Transfer date (in Chapter 2 of Part 6) 
‘[UK-REIT 

Umbrella company 

Umbrella scheme 

Underlying subject matter (in Part 3) 
Unit holder 

Unit trust scheme 

Units 

The whole of the scheme property of an 
authorised unit trust that is available for 
transfer (in Chapter 2 of Part 6) 


Amendments—! Entries inserted by the Authorised Investment Funds (Tax) (Amendment No 2) Relations SI 2007/794 


regs 2, 7 with effect from 6 April 2007. 


2 Entries inserted by the Authorised Investment Funds (Tax) (Améiteinent) Regulations, SI 208/705 regs 2, 7 with effect 


from 6 April 2008. 


5 Entries revoked, in Gesinition, of “Qualified investor scheme” reference substituted for i ae *53(3)”, and definition of 
“instrument constituting the scheme” inserted, by the Authorised Investment Funds (Tax) (Amendment No 3) 


Authorised Investment Funds (Tax) Regulations 2006 


Regulation 69N(5)}? 
Regulation 4 
Regulation 8 
Regulation 69Z17(3)}? 
Regulation 69Z16(3)]? 
Regulation 6(6) 
Regulation 69Z3} 
Regulation 79(1) 


Regulation 69A(2)/? 
Regulation 69Z56(1)(c)]* 
Regulation 69246]? 
Regulation 69Z15(4)} 
Regulation 69F(1)}? 
Regulation 69Z56(1)(b)}? 
Regulation 69H(1)}? 
Regulation 69E(4)}* 
Regulation 35 
Regulation [14B(4)]° 
Regulation 20 
Regulation 21(3) 


Regulation 69Z52(1)]* 
Regulation 69Z29(1)(b)/? 


Regulation 19(2) 
Regulation 8 
Regulation 27]! 
Regulation 30]! 
Regulation 8 
Regulation 6(2) 
Regulation 21(2) 
Regulation 69Q(2)} 
Regulation 69Z51(2)]* 
Regulation 54 


Regulation 78(7) 
Regulation 69Z42(2)}* 
Regulation 8 
Regulation 69Z45(a)}* 
Regulation 69Z60(3)]* 
Regulation 69Z61(3)}* 
Regulation 69Z37(1)/? 
Regulation 69Z70(1)}* 
Regulation 78(7) 
Regulation 69F(2)/? 
Regulation 7(1) 
Regulation 7(4) 
Regulation 21(6) 
Regulation 5(3) 
Regulation 5(1) 
Regulation 6(4) 
Regulation 78(7) 
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Regulations, SI 2008/3159 regs 3, 29 with effect from 1 January 2009. In relation to a qualified investor scheme authorised 
by the Financial Services Authority before | January 2009, these amendments have effect subject to SI 2008/3159 regs 30, 
31. 

4 Entries inserted and’ amended by the Authorised Investment Funds (Tax) (Amendment) Regulations, SI 2009/2036 regs 2, 
32 with effect from 1 September 2009, 


2006/1182 
Investment Trusts and Venture Capital Trusts (Definition of Capital Profits, Gains or 
Losses) Order 2006 


Made by the Treasury under FA 1996 Sch 10 paras 1A(2)(b), 1B(2)(6), 9(1), FA 2002 Sch 26 
paras 38(2)(b), 38A(2)(b) 


Made... . . be. $80 eee Elaiy aeaGet Pelee 
Laid before the House ‘of Commons . 0. tae Cee April 2006 
Coming into force... . . F seo em ee LO OO 


Amendment—This Order revoked by CTA 2009 s 1326, Sch 3 Pt 1. CTA 2009 applies for accounting periods ending on or 
after 1 April 2009 (for corporation tax purposes) and for tax years 2009-10 onwards (for income and capital gains tax 
purposes). 


Citation, commencement and effect 


1— (J) This Order may be cited as the Investment Trusts and Venture Capital Trusts (Definition of 
Capital Profits, Gains or Losses) Order 2006, and shall come into force on 18th May 2006, 


(2) This Order has effect for accounting periods beginning on or after Ist January 2006. 


Amendment—This Order revoked by CTA 2009 s 1326, Sch 3 Pt 1. CTA 2009 applies for accounting periods ending on or 
after 1 April 2009 (for corporation tax purposes) and for tax years 2009-10 onwards (for income and capital gains tax 
purposes). 


Scope of this Order 

2— (1) This Order applies for the purposes of the specified provisions— 
(a) in the case of an investment trust that prepares accounts in accordance with international 
accounting standards, and 
(b) in the case of a venture capital trust that prepares accounts in accordance with international 
accounting standards. 

(2) In this Order “the specified provisions” means— 
(a) paragraph 1A of Schedule 10 to the Finance Act 1996 (loan relationships: investment trusts: 
capital profits, gains or losses); 
(b) paragraph 1B of Schedule 10 to the Finance Act 1996 (loan relationships: venture capital 
trusts: capital profits, gains or losses); 
(c) paragraph 38 of Schedule 26 to the Finance Act 2002 (derivative contracts: investment 
trusts. capital profits, gains or losses); and 
(d) paragraph 38A of Schedule 26 to the Finance Act 2002 (derivative contracts: venture capital 
trusts: capital profits, gains or losses). 

Amendment—This Order revoked by CTA 2009 s 1326, Sch 3 Pt 1. CTA 2009 applies for accounting periods ending on or 


after 1 April 2009 (for corporation tax purposes) and for tax years 2009-10 onwards (for income and capital gains tax 
purposes). 


Meaning of “capital profits, gains or losses” 
3— (1) For the purposes of the specified provisions “capital profits, gains or losses” means profits, 
gains or losses where the circumstances fall within Case A, B or C. 


(2) Case A is where, in the case of an investment trust or a venture capital trust, the profits, gains or 
losses are accounted for through the capital column of the income statement in accordance with the 
Statement of Recommended Practice. 


(3) Case B is where, in the case of an investment trust, the profits, gains or losses. would have been 
accounted for through the capital column of the income statement if the Statement of Recom- 
mended Practice had been applied correctly. 


(4) Case C is where, in the case of a venture capital trust, the profits, gains or losses would have 
been accounted for through the capital column of the income statement if the venture capital trust 
had pee an investment trust and the Statement of Recommended Practice had been opie 
correctly. 


(5) For the purposes of this Order the Statement of Recommended Practice i in’ eet to an 
accounting period for which it is required or permitted to be used— » = 19igedJ Mt) 


(a) the Statement of Recommended Practice relating to the Financial Statements of Investment 
Trust Companies, issued by the Association of Investment Trust Companies in January 2003 and 
revised in December 2005, as from time to time modified, amended or revised, or 

(b) any subsequent Statement of Recommended Practice relating to idecccle trusts, as vom 
time to time modified, amended or revised. + ol be oven earrinil 


2 eriort 


Amendment—This Order revoked by CTA 2009 s 1326, Sch 3 Pt 1. CTA 2009 applies for accoun wing Ptatirgesn ‘ending on or 
after 1 April 2009 (for corporation tax purposes) and for tax years 2009-10 Espen Lai income and capital tax 
purposes). mide Seri cm omuriani” 
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2006/1465 
Registered Pension Schemes (Authorised Reductions) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 28 para 2(4)(h), (4A), (8) 


ROE Me cin <n as oe Wo, seks aioe Oollaie die 
Laid before the House of Commons . . . . . . . . .6 June 2006 
rae LO OTC Ce ia ea ee ed hs es 27 A UNC, LOO 


Citation, commencement and effect 
1 These Regulations may be cited as the Registered Pension Schemes (Authorised Reductions) 


Regulations 2006, shall come into force on 27th June 2006 and shall have effect in relation to all 
times on and after 6th April 2006. 


Effect of cessation of pension in connection with admission to Chelsea Hospital 
)2 The reduction of a scheme pension upon the admission of the pensioner to Royal Hospital at 
Chelsea in accordance with section 24 of the Chelsea and Kilmainham Hospitals Act 1826 
(pension forfeited upon becoming an in-pensioner at Chelsea) does not prevent that pension 
from satisfying the condition in sub-paragraph (3) of paragraph 2 of Schedule 28 to the Finance 
Act 2004 (pension payable in any relevant 12 month period to be not less than that for the 
previous such period). 


; 2006/1543 
Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) Regulations 2006 


Made by the Treasury under FA 2004 s 306(1)(a), (b) 


WMudermsizib. penciaits, bosz-iniibent. to. igor ora, &.215 Jane 2006 

Laid before the House of Commons... . . . . . 15 June 2006 

COP EMMOG DIC Sie OM OO ee . 1 August 2006 
Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (for the purposes of 


NIC avoidance schemes and proposals, any reference in these Regulations to FA 2004 ss 306-313 shall be construed as a 
reference to the corresponding provisions of the 2007 Regulations; see SI 2007/785 reg 4(2)). 


PART 1 
PRELIMINARY 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Tax Avoidance Schemes (Prescribed Descriptions 
of Arrangements) Regulations 2006, and shall come into force on Ist August 2006. 


(2) These Regulations do not have effect— 


(a) for the purposes of section 308(1) of FA 2004 (duties of promoter relating to any 
notifiable proposal), if the relevant date falls before Ist August 2006; 

(b) for the purposes of section 308(3) of FA 2004 (duties of promoter relating to any 
notifiable arrangements), if the date on which the promoter first becomes aware of any 
transaction forming part of notifiable arrangements falls before 1st August 2006; 

(c) for the purposes of section 309(1) of FA 2004 (duty of person dealing with promoter 
outside United Kingdom), and of section 310 of that Act (duty of parties to notifiable 
arrangements not involving promoter) if the date on which any transaction forming part of 
notifiable arrangements is entered into falls before Ist August 2006. 


(3) In paragraph (2)(a) “the relevant date” has the meaning given by section 308(2) of FA 2004. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (modification of this 
regulation to omit paras (2), (3) in relation to NIC avoidance schemes and proposals). 


Interpretation: general 

2— (1) This paragraph gives the meaning of the abbreviated references to Acts used in these 
Regulations— 

“CAA 2001” means the Capital Allowances Act 2001; 

“FA 2004” means the Finance Act 2004; 

“ICTA 1988” means the Income and Corporation Taxes Act 1988; 

“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003; 

“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005; 

“TCGA 1992” means the Taxation of Chargeable Gains Act 1992. 


(2) In these Regulations— 
“business” has the meaning given by regulation 3; 
“the Information Regulations” means the Tax Avoidance Schemes (Information) Regula- 
tions 2004; ’ 
“lease”, “lessor” and “lessee” are to be construed in accordance with regulation 14(1); 
“plant or machinery lease” has the meaning given by regulation 14; 


SIS 


2006/1543 reg 2 Statutory Instruments 4 11012 


“the Promoters Regulations” means the Tax Avoidance Schemes (trekeoeaes and Prescribed 
Circumstances) Regulations 2004; : 
“small or medium-sized enterprise” has the meaning given by regulation 4;. 


(3) For the purposes of these Regulations section 839 of ICTA 1988 applies to determine 
whether persons are connected. 


Meaning of “business” 
3 In these Regulations “business” means— 
(a) a company; 
(b) a partnership; or 
(c) any person whose profits are charged to income tax, otherwise than 'by virtue of his being 
a partner— 


(i) as trading income under Part 2 of ITTOIA 2005 (trading income), or 
(ii) as property income under section 268 of ITTOIA 2005 (charge to tax on profits of a 
property business). 


Meaning of “small or medium-sized enterprise” 


4— (1) For the purposes of these Regulations a “small or medium-sized enterprise” means a 
micro, small or medium-sized enterprise as defined in the Recommendation. 


(2) In this regulation— 


“the Recommendation” means the Commission Recommendation of 6th May 2003, and 
“the Annex” means the Annex to the Recommendation. 


(3) Paragraph (1) is subject to the following provisions. 


(4) If a company (“C”) is a micro, small or medium-sized enterprise, disregarding any partner 
enterprise or linked enterprise, and, taken alone, it would satisfy the employee limit and at least 
one of the financial limits, but— 


(a) the number of employees, annual turnover or annual balance sheet total (as the case may 
be) of a partner enterprise or linked enterprise to which it is related has been taken into 
account in determining whether the employee limits or the financial limits have been exceeded, 
and 

(b) a partner enterprise or linked enterprise to which C is related would, disregarding the 
number of employees, and the annual turnover and annual balance sheet totals of C, exceed 
the employee limit, or either of the financial limits, 


Article 4(2) of the Annex is to be disregarded in determining whether C is a small or 
medium-sized enterprise for an accounting period in which it exceeds the employee. or financial 
limits. 


In this paragraph references to the employee limit and the financial limits are to, the limits 
respectively on the number of employees, and the annual turnover and balance ahepy totals, 
contained in Article 2(1) of the Annex. 


PART 2 
GENERAL 


Prescribed descr iptions of arrangements 


5— (1) Any arrangements which fall within any description specified ina pieuniod of these 
Regulations listed in paragraph (2) are prescribed for the purposes of Part 7 of the Finance 
Act 2004 (disclosure of tax avoidance schemes) in relation to income tax, i ORR OREHOR tax and 
capital gains tax. ; ; 


(2) The provisions are— 


(a) regulation 6 (description 1: confidentiality in cases involving a promoter); 

(b) regulation 7 (description 2: confidentiality in cases not involving a qrcneeye 

(c) regulation 8 (description 3: premium fee); 

(d) regulation 9 (description 4: off market terms); an sore TOOC AP 
(e) regulation 10 (description 5: standardised tax products); nid’ aft Relea MARS 2 

(f) regulation 12 (description 6: loss schemes); ... ; ROE ATO! 
(g) regulation 13 (description 7: leasing arrangements)[} ang, sit 2nRSen ars AGT 

[(A) regulation 18 (description 8: pensions). ]! fit ort? arusonte 2008 ATO 


Ike (a7 


qf all 2 ars sepngiigud? 
Modification—NIC ‘isin te of Part 7 of the Finance Act 2004) Rosilanonis SL 20071785, 1 16 (moifcaton of this 
reg in relation to NIC avoidance schemes or proposals). afio it ad 
Amendments—' In para (2), words and in sub-para (f) revoked, in sub-para (g) words substituted for igus 
sub-para (h) inserted, by the Tax Avoidance Schemes (Prescribed Desctiptions of Arran: I 
Regulations, SI 2009/2033 reg 2 with effect from 1 September 2009. ‘ 4 yyoordos i 3 tiBiq™ 
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PART 3 
PRESCRIBED ARRANGEMENTS 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (modification of this 
Part in relation to NIC avoidance schemes and proposals). 


Description 1: Confidentiality where promoter involved 
6— (1) Arrangements are prescribed if they satisfy— 
(a) Conditions | and 2; or 
(6) Conditions | and 3. 
(2) The Conditions are as follows. 
Condition 1 


Any element of the arrangements (including the way in which the arrangements are structured) 
gives rise to the tax advantage expected to be obtained under the arrangements. 
) Condition 2 
It might reasonably be expected that a promoter would wish the way in which that element of 
those arrangements secures a tax advantage to be kept confidential from any other promoter at 
any time in the period beginning with the opening date and ending with the appropriate date. 
Condition 3 
The promoter would, but for the requirements of these Regulations, wish to keep the way in 
which that element secures that advantage confidential from Her Majesty’s Revenue and 
Customs for some or all of the period beginning with the opening date and ending with the 
appropriate date, and a reason for doing so is to facilitate repeated or continued use of the same 
element, or substantially the same element, in the future. 
(3) In a case where— 
(a) by virtue of regulation 6 of the Promoters Regulations, no person is to be treated as the 
promoter in relation to the arrangements, or 
(b) by virtue of section 309(1) of FA 2004 (duty of person dealing with promoter outside 
United Kingdom), a user of the arrangement has a duty to provide prescribed information, 
paragraph (2) shall have effect as if for Condition 3 there were substituted— 
“Condition 3 
The user of the arrangements wishes to keep confidential from Her Majesty’s Revenue and 
Customs the way that element secures that advantage for some or all of the period beginning 
with the opening date and ending with the appropriate date.”. 
(4) In this regulation— 
“the. appropriate date” has the meaning given in regulation 8(1) of the Information Regula- 
tions, and the provisions of regulation 8 of those Regulations (prescribed information under 
section 313 of FA 2004: timing and manner of delivery) apply for the purposes of determining 


that date; and ! : 
“the opening date” means the date of the first transaction forming part of the arrangements. 


Description 2: Confidentiality where no promoter involved 
7 Arrangements are prescribed if— 
(a) no person is a promoter in relation to them; 
(b) the intended user of the arrangements is a business which is not a small or medium-sized 
enterprise; 
(c) any element of the arrangements (including the way in which the arrangements are 
structured) gives rise to the tax advantage expected to be obtained under the arrangements; 
(d) the user of those arrangements wishes the way in which that element is expected to secure 
a tax advantage to be kept confidential from Her Majesty’s Revenue and Customs for some or 
all of the period— 
(i) beginning with the day on which he enters into the first transaction forming part of the 
notifiable arrangements, and 
(ii) ending with the latest time at which he would first have had to provide Her Majesty's 
Revenue and Customs with information under section 313 of FA 2004 in accordance with 
regulation 8 of the Information Regulations or otherwise include information about the 
arrangements in a return; and 
(e) a reason for the user’s wishing to keep. that element confidential from Her Majesty’s 
Revenue and Customs is to facilitate repeated or continued use of the same element, or 
substantially the same element, in the future. 


Description 3: Premium Fee 
8— (1) Arrangements are prescribed if they are such that it might reasonably be expected that a 
promoter or a person connected with a promoter of arrangements that are the same as, or 
substantially similar to, the arrangements in question, would, but for the requirements to 
disclose information under these Regulations, be able to obtain a premium fee from a person 
experienced in receiving services of the type being provided. 


SIS 
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But arrangements are not prescribed by this regulation if— 


(a) no person is a promoter in relation to them; and hie 
(b) the tax advantage which may be obtained under the arrangements is intended to be 
obtained by an individual or a business which is a small or medium-sized enterprise. 


(2) For the purposes of paragraph (1), and in relation to any arrangements, a “premium fee” is a 
fee chargeable by virtue of any element of the arrangements (including the way in which they are 
structured) from which the tax advantage expected to be obtained arises, and which is— 


(a) to a significant extent attributable to that tax advantage, or 
(b) to any extent contingent upon the obtaining of that tax advantage. 


Description 4: Off market terms 
9— (1) Arrangements are prescribed if— 


(a) the tax advantage expected to be obtained under the arrangements arises, to more than an 
incidental degree, from the inclusion in those arrangements of one or more financial products; 
(b) a promoter, or a person connected with the promoter, becomes party to one or more of 
those financial products; and 

(c) the price of the financial product or products differs significantly from that which might 
reasonably be expected to apply in the open market upon its being, or their being, made 
available to the other party when compared with a product that is, or products that are, the 
same as, or substantially similar to, the product or products in question. 


(2) For the purpose of paragraph (1) a financial product is— 
(a) a loan; 
(b) a contract which— 
(i) is a derivative contract for the purposes of Schedule 26 to the Finance Act 2002; 

(ii) would be such a derivative contract if paragraph 4 of that Schedule (contracts which 
are excluded by virtue of their underlying subject matter) were omitted; or 
(iii) would be a derivative contract falling within sub-paragraph (i) or (ii) if it were a 
contract of a company; 


(c) an agreement for the sale and repurchase of securities of the kind described in paragraphs 
(a) to (c) of subsection (1) of section 730A of ICTA 1988; 

[(ca) an arrangement which is a debtor repo, a debtor quasi-repo, a creditor repo or a creditor 
quasi-repo (within the meanings given by Schedule 13 to the Finance Act 2007);]! 

(d) a stock lending arrangement within the meaning given by section 263B(1) of the Taxation 
of Chargeable Gains Act 1992; 

(e) a share; or 

(f) a contract, not being one of the above, which, whether alone or in combination with one 
or more other contracts (including any of the above), in substance represents the making of a 
esate or i or depositing of money, whatever its form and falls to be accounted for 
on that basis. 


This paragraph is subject to the following qualifications. 


(3) This regulation does not apply if the only financial products involved in the arrangements are 
assets held within an account which satisfies the conditions in the Individual Savings Accounts 
Regulations 1998. 


(4) For the purposes of this regulation a contract, or a combination of contracts, falls to be 
accounted for as a loan, or as the advancing or depositing of money, if the person entering into 
the arrangements— 


(a) is, in accordance with generally accepted accounting practice, required to treat the 
contract, or the combination of contracts, as a loan, deposit or other financial asset or 
obligation, or 

(b) woulk be so required if the person were a company to which the Companies Act [2006] 
applied. 


This is subject to the following qualification. 


(5) Anything which is a finance lease for the purposes of generally accepted accounting practice 
does not fall to be accounted for as a loan for the purposes of this regulation. 


(6) In this regulation “generally accepted accounting practice” has the meaning given by 
section 50 of the Finance Act 2004. peo 


Cross reference—FA 2007 Sch 13 para 14(6) (an arrangement is in force from the time when the securities are initially sold 
until the earlier of the time when the relevant repurchase takes place, and the time when it becomes apparent that that 
repurchase will not take place). } DES J 

Amendments—' Para (2)(ca) inserted by the Sale and Repurchase of Securities (Amendment of Instruments) Order, 
SI 2007/2484 art 4(1), (2) with effect in relation to arrangements that come into force on or after 1 October 2007: 
SI 2007/2484 art 1(1). FA 2007 Sch 13 para 14(6) applies for the purpose of determining the times at which an 
arrangement is in force: SI 2007/2484 art 1(2). 

? In para. (4)(b) reference substituted by the Companies Act 2006 (Consequential Amendments) (Taxes and National 
Insurance) Order, SI 2009/1890 art 3(i)(b) with effect from 1 October 2009. ddr sc taints 

flistingied yu: 


Description 5: standardised tax products orig Suet Saebobit 
10— (1) Arrangements are prescribed if the arrangements are a standardised tax product.» — 
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But arrangements are excepted from being prescribed under this regulation if they are specified 
in regulation 11. 


(2) For the purposes of paragraph (1) arrangements are a product if— 
(a) the arrangements have standardised, or substantially standardised, documentation— 
(i) the purpose of which is to enable the implementation, by the client, of the arrange- 
ments; and 
(ii) the form of which is determined by the promoter, and not tailored, to any material 
extent, to reflect the circumstances of the client; 
(5) a client must enter into a specific transaction or series of transactions; and 
(c) that transaction or that series of transactions are standardised, or substantially standard- 
ised in form. 
(3) For the purpose of paragraph (1) arrangements are a tax product if it would be reasonable 
for an informed observer (having studied the arrangements) to conclude that the main purpose 
-of the arrangements was to enable a client to obtain a tax advantage. 
(4) For the purpose of paragraph (1) arrangements are standardised if a promoter makes the 
arrangements available for implementation by more than one other person. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (modification of this 
regulation in relation to NIC avoidance schemes and proposals). 


Arrangements excepted from Description 5 

11— (1) The arrangements specified in this regulation are— 
(a) those described in paragraph (2); and 
(b) those which are of the same, or substantially the same, description as arrangements which 
were first made available for implementation before Ist August 2006. 

(2) The arrangements referred to in paragraph (1)(a) are— 
(a) arrangements which consist solely of one or more plant or machinery leases (see 
regulation 14); 
(6) an enterprise investment scheme (Chapter 3 of Part 7 of ICTA 1988 and Schedules 5B and 
SBA to TCGA 1992); 
(c) arrangements using a venture capital trust (see section 842AA of, and Schedule 15B to, 
ICTA 1988 and Schedule SC to TCGA 1992); 
(d) arrangements qualifying under the corporate venturing scheme (see Schedule 15 to the 
Finance Act 2000); 
(e) arrangements qualifying for community investment tax relief (see Schedules 16 and 17 to 
the Finance Act 2002); 
(f) an account which satisfies the conditions in the Individual Savings Account Regula- 
tions 1998; 
(g) an approved share incentive plan (see Chapter 6 of Part 7 of, and Schedule 2 to, ITEPA 
2003); 
(h) an approved share option scheme (see Chapter 7 of Part 7 of, and Schedule 3 to, ITEPA 
2003); 

(i) a approved CSOP scheme (see Chapter 8 of Part 7 of, and Schedule 4 to, ITEPA 2003); 
(j) the grant of one or more qualifying options which meet the requirements of Schedule 5 to 
ITEPA 2003 (enterprise management incentives)— 

(i) together only with such other steps as are reasonably necessary in all the circumstances 

for the purposes of facilitating it, or 

(ii) which fall to be notified to the Board in accordance with Part 7 of that Schedule; 
(k) a registered pension scheme (see section 150(2) of FA 2004); 
(J) an overseas pension scheme in respect of which tax relief is granted in the United 
Kingdom under section 615 of ICTA 1988 (exemption from tax for superannuation payments 
in respect of persons not resident in the United Kingdom or in respect of trades carried on 
wholly or partly outside the United Kingdom); 1A Lov 
(m) a pension scheme which is a relevant non-UK pension scheme within the meaning given 
by paragraph 1(5) of Schedule 34 to FA 2004; pas 
(n) a scheme to which section 731 of ITTOIA 2005 applies (periodical payments of personal 
injury damages). 


Description 6: Loss schemes 
12 Arrangements are prescribed if— 
(a) the promoter expects more than one individual to implement the same, or substantially 
the same, arrangements; and : 
(b) the arrangements are such that an informed observer (having studied them) could 
reasonably conclude— 
(i) that the main benefit of those arrangements which could be expected to accrue to some 
or all of the individuals participating in them is the provision of losses,and= 
(ii) that those individuals would be expected to use those losses to reduce their liability to 
income tax or capital gains tax. 


sIS 
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Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (revocation of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


Description 7: Leasing arrangements 
13— (1) Arrangements are prescribed if— 


(a) the arrangements include a plant or machinery lease (see regulation 14); 
(b) one of the additional conditions is met (see regulation 15); 
(c) the relevant value condition is met (see regulation 16); and 
(d) the lease is not a short-term lease. (see regulation 17). 
(2) But arrangements are not prescribed by this regulation if— 
(a) no person is a promoter in relation to them; and 
(b) the tax advantage which may be obtained under the arrangements is intended to be 
obtained by an individual or a business which is a small or medium-sized enterprise. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (revocation of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


Meaning of “plant or machinery lease” 
14— (1) A “plant or machinery lease” is any of the following— 
(a) any agreement or arrangement to which paragraph (2) applies, 
(b) any other agreement or arrangement to the extent that paragraph (3) applies to it, 
(c) where plant or machinery is the subject of a sale and finance leaseback, as defined in 
section 221 of CAA 2001, the finance lease mentioned in subsection (1)(c) of that section; 
and in these Regulations “lease”, “lessor” and “lessee” are to be construed accordingly. 
(2) This paragraph applies to an agreement or arrangement— 
(a) under which a person (the lessor) grants to another person (the lessee) the right to use 
plant or machinery for a period, and 
(b) which, in accordance with generally accepted accounting practice, falls (or would fall) to 
be treated as a lease. 
(3) This paragraph applies to an agreement or arrangement to the extent that— 
(a) in accordance with generally accepted accounting practice, it falls (or would fall) to be 
treated as a lease, and 
(b) it meets the conditions in paragraph (4). 
(4) The conditions are that, for the purposes of generally accepted accounting practice,— 
(a) the agreement or arrangement conveys, or falls (or would fall) to be regarded as 
conveying, the right to use an asset, and 
(b) the asset is plant or machinery. 
(5S) In the case of an agreement or arrangement that falls (or would fall) within paragraph (2) or 
(3) immediately after the commencement of the term of the lease, the condition in para- 
graph (2)(b) or (3)(a) (as the case may be) is to be taken to be met as respects any time in the 
pre-commencement period. 
(6) For the purposes of paragraph (5), the “pre-commencement period” is the bored b that— 
(a) begins with the inception of the lease, and 
(b) ends with the commencement of the term of the lease. 
(7) In paragraph (6)(a), “inception”, in relation to a plant or machinery lease, means the earliest 
date on which all of the following conditions are met— 
(a) there is a contract in writing for the lease between the lessor and the lessee; 
(b) the pone is unconditional, or (if the contract is conditional) the conditions have been 
met; an ) 
(c) no terms remain to be agreed. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 Gevoration of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


The additional conditions 

15— (1) The first additional condition is that the arrangements are designed in such a way that 
one or more of the plant or machinery leases, comprised in the arrangements, are or would be 
entered into by— 

(a) one party who has or would have a right or entitlement to claim capital airs. under 

Part 2 of CAA 2001 (plant and machinery allowances) in respect of the expenditure incurred 

on the plant or machinery, and womorg < 

(b) another party who is not, or would not be, within the charge to corporation, tax. : 


(2) A lease satisfies this condition if sub-paragraphs (a) and (b) of paragraph se are met, 
regardless of whether there are or would be (in addition to the parties mentioned in those 
sub-paragraphs) other parties to the lease who satisfy neither of those conditions. © 

(3) A party who acts merely as a guarantor under ic lease is to be disregarded for the purposes 
of paragraph (1)(d). 

(4) The second additional condition is that the arrangements include provision £54, 20099 gi 


11017 Tax Avoidance Schemes (Prescribed Descriptions etc) Regs 2006/1543 reg 16 


(a) remove from the lessor the whole, or the greater part, of any risk, which would otherwise 
fall directly or indirectly upon the lessor, of sustaining a loss if payments due under the lease 
are not made in accordance with its terms, and 
(b) do so by the provision of money or a money debt. 
For the purposes of this paragraph “money” and “money debt” have the same meanings as they 
have in section 702(6) of ITEPA 2003. 
(5) The third additional condition is that the arrangements are designed to consist of, or 
include— 
(a) a sale and finance leaseback arrangement (within the meaning of section 221 of CAA 
2001), or 
(b) a lease and finance leaseback (within the meaning of section 228F(5) of CAA 2001). 
The third additional condition is subject to the following paragraphs of this regulation. 
(6) In a case falling within paragraph (5)(a) the third additional condition does not apply if the 
yarrangements are designed in such a way that— 
(a) the assets leased or to be leased under the sale and finance leaseback are or will be unused 
and not second-hand at the time when the assets are acquired or created; and 
(b) the interval between the acquisition or creation of the asset and the sale of the asset under 
the sale and finance leaseback arrangement is not more than four months. 
(7) The third additional condition does not apply if plant or machinery which is, or which the 
promoter expects to become, a fixture, is leased with relevant land, unless the plant or machinery 
is used for storage or production. 
Here “used for storage or production” means used for the purposes of — 
(a) storing, moving or displaying goods to be sold in the course of a trade; 
(6) manufacturing goods or materials; 
(c) subjecting goods or materials to a process; 
(d) storing goods or materials— 
(i) which are to be used in the manufacture of other goods or materials; 
(ii) which are to be subjected to a process in the course of a trade; 
(111) which having been subjected in the course of a trade to process, manufactured or 
produced, have not. yet been delivered to a purchaser; or 
(iv) upon their arrival in the United Kingdom from a place outside it. 
(8) But paragraph (7) does not apply (so that, accordingly, the third additional condition is met) 
if the arrangements are designed in such a way that— 
(a) the qualifying expenditure incurred on the fixture referred to in paragraph (7) amounts or 
will amount to more than 50% of the aggregate value of the assets subject to the lease, and 
(b) the rent payable under the lease is directly or indirectly dependent on the availability of 
capital allowances under Part 2 of CAA 2001 in respect of expenditure on any plant or 
machinery comprised in the lease. 
(9) In determining the value of the assets comprised in the lease the following rules apply. 
Rule 1 
The value of the land subject to the lease is the market value of the lessor’s interest. 


Rule 2 
The value of the plant or machinery subject to the lease is to be determined in the same manner 
as for the purposes of regulation 16(1). 
(10) In this regulation— 
“fixture” has the meaning given by section 173(1) of CAA 2001; 
“relevant land” has the meaning given by section 173(2) of CAA 2001. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (revocation of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


The relevant value condition 


16— (1) The relevant value condition is met if— 
(a) the lower of the cost to the lessor, or the market value, of any one asset forming part of 
the plant and machinery leased or to be leased under the arrangements is at least £10,000,000; 
or 
(b) the aggregate of the lower of the costs to the lessor, or the market values, of all of the 
assets forming part of the plant and machinery leased or to be leased under the arrangements 
is at least £25,000,000. 

(2) For the purposes of paragraph (1) the market value of plant or machinery leased or to be 

leased under the arrangements is to be determined on the assumption of a disposal— 


(a) by an absolute owner; 
(b) free from all encumbrances; and . 
(c) in the open market. 


(3) “Absolute owner” in the application of paragraph (2)(a) to Scotland, means the owner. 
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Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (revocation of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


Short-term leases 
17— (1) For the purposes of regulation 13(1)(d) a lease whose term is 2 years or less is a 
short-term lease. 
But a lease is not a short-term lease if any of the following Conditions apply. 
In those Conditions “L” is the lessee. 
(2) Condition A is that the lease contains an option exercisable by L to extend the term so that 
the total term exceeds 2 years. 
(3) Condition B is that at the time of the inception of the lease, other arrangements have been 
entered into which contemplate the extension of the lease to L which, if carried out, would 
extend the term of the lease so that it exceeds 2 years. 
(4) Condition C is that— 
(a) a person leases an asset to L under a lease that would, apart from this paragraph, be a 
short-term lease, ; 
(b) the inception of that lease is on or after the date on which these Regulations come into 
force, 
(c) at or about the time of the inception of that lease, arrangements are entered into for the 
asset to be leased to one or more other persons under one or more other leases, and 
(d) in the aggregate, the term of the lease to L and the terms of the leases to such of those 
other persons as are connected with L exceed 2 years. 


Modification—NIC (Application of Part 7 of the Finance Act 2004) Regulations, SI 2007/785 reg 16 (revocation of 
regs 12-17 in relation to NIC avoidance schemes and proposals). 


[Description 8: Pensions 
18 Arrangements are prescribed if— 
(a) they involve the accrual or expected accrual of benefits in a pension scheme (within the 
meaning of section 150 of the Finance Act 2004) to or in respect of a person; and 
(b) the main benefit of those arrangements is that— 
(i) the person would not be subject to the special annual allowance charge provided under 
Schedule 35 to the Finance Act 2009; or 
(ii) the person incurs the special annual allowance charge but at a lesser amount than 
would have been incurred if the arrangements had not been entered into.]! 


Amendments—' Regulation 18 inserted, by the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
(Amendment) Regulations, SI 2009/2033 reg 2(1), (3) with effect from 1 September 2009. 


PART 4 
FURTHER PROVISIONS 


Revocations 


18 The Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) Regulations 2004 
and the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) (Amendment) 
Regulations 2004 are revoked. 


2006/1639 
Partnerships (Restrictions on Contributions to a Trade) Regulations 2006 — 
Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 2004 


ss 122A(2) to (4) and approved by a resolution of the House of Commons under FA 2004 
s 122A(5) 


Made. . . +... 2)... 
Coming into force - segiPbueoy Giles. \euadlion at 2 eee 


Note—Following the commencement of ITA 2007 ss 114, 802, these regulations have effect as if made under those sections: 
see ITA 2007 Sch 2 para 148(1). 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Partnerships (Restrictions on Calinibuiions toa 
Trade) Regulations 2006 and shall come into force on the day after the beet oa, es rey are 
made. 


(2) These Regulations shall have effect from 20th December 2005. _ 


2 Interpretation 
In these Regulations— on seit.(a) 
[“ITA 2007” means the Income Tax Act 2007;]! eo SAP HI HY 


“ITTOIA” means the Income Tax (Trading and Other Income) Act 2005:  otuloedA (E 
[“relevant individual” means— Sanicd £0: 
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(a) a limited partner (within the meaning given by section 106 of ITA 2007), 

(b) a member of a limited liability partnership, or 

(c) a non-active partner (within the meaning given by section 112 of ITA 2007), 
where the partnership carries on a trade in which the individual makes a film-related loss (as 
defined in section 800(2) of ITA 2007) for which the individual makes a claim as mentioned in 
section 802(1) of that Act;]! 
“profit-sharing arrangements” has the meaning in section 850(6) of ITTOIA. 


Amendments—! Definitions of “ITA 2007” and “relevant individual” substituted by ITA 2007 s 1031(1), Sch 2 
para 148(1), (2), (3) with effect for income tax purposes from 6 April 2007 and corporation tax purposes for accounting 
periods ending after 5 April 2007. 


3 Scope of these Regulations 

These Regulations apply where (and if there are successive events, in each case where) — 
(a) a relevant individual disposes of his right to profits arising from a firm’s trade (within the 
meaning in [section 799 of ITA 2007]'), 
(b) the result of the disposal is that his share of the profits (or any part of the profits) arising 
from the trade is reduced or extinguished, or his share of the losses (or any part of the losses) 
arising from the trade is increased, 
(c) another person (“the new partner”) becomes a partner in the firm, and 
(d) the new partner contributes or agrees to contribute an amount as capital to the 
partnership. 


Amendments—' Words in para (a) substituted by ITA 2007 s 1031(1), Sch 2 para 148(1), (2), (4) with effect for income tax 
purposes from 6 April 2007' and corporation tax purposes for accounting periods ending after 5 April 2007. 


4 Exclusion when computing the amount of the relevant individual’s contribution to the trade 
Where these Regulations apply— 
(a) apportion the amount referred to in regulation 3(d) between the partners in the firm 
immediately before the new partner becomes a partner, according to their profit-sharing 
arrangements at that time, 
(>) the amount apportioned to the relevant individual under paragraph (a) shall be excluded 
when computing the amount of that individual’s [capital contribution]! (but not so as to 
produce a contribution less than nil), at the time of whichever of the events referred to in 
regulation 3 is the latest to occur, for the purposes of [section 797(2)(b) of ITA 2007]', and 
(c) accordingly, recalculate that individual’s [capital contribution]', as at the time of that 
event, for the purposes of determining— 
(i) whether that event is an exit event within the meaning of [section 797(2)(b) of ITA 
2007]', and 7 
[ (ii) the amount of income treated as received in accordance with section 797(5) of that 
Act]!. 
Amendments—! Words in paras (4), (c), and para (c)(ii), substituted by ITA 2007 s 1031(1), Sch 2 para 148(1), (2), (5) with 
effect for income tax purposes from 6 April 2007 and corporation tax purposes for accounting periods ending after 
5 April 2007. 


2006/1957 
Registered Pension Schemes (Extension of Migrant Member Relief) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 33 para 4(2), (3) 


Er ee ne ee te Mn ee ne CU OLY CUUU 
Laid before the House of Commons. . . . . . . . +. 21 July 2006 
Coming into\force’™ oo Bmp ay aa Eey If ALP August '2006 


Citation, commencement, effect and interpretation 

1— (1) These Regulations may be cited as the Registered Pension Schemes (Extension of 
Migrant Member Relief) Regulations 2006, shall come into force on 11th August 2006 and shall 
have effect in relation to all times on or after 6th April 2006. 
(2) In these Regulations— 

“the Act” means the Finance Act 2004; 

“block transfer” has the same meaning as it has in paragraph 22(6) of Schedule 36; 

“the receiving scheme” means the scheme referred to in the relevant provisions; 

“the relevant provisions” means paragraphs (a), (b) and (¢) of paragraph 4(1) of Schedule 33 

(meaning of relevant migrant member); and 

“Schedule” means a Schedule to the Act. 


References in relevant provisions treated as including references to other schemes 
2— (1) Paragraphs (2) to (4) prescribe circumstances in which references in the relevant 
provisions to the pension scheme are to be read as including other schemes, 
(2) The circumstance prescribed by this paragraph is that there has been a block transfer to the 
receiving scheme on or after 6th April 2006. 


SIS 
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In the circumstance prescribed by this paragraph, references in the relevant provisions to the 
pension scheme are to either the receiving scheme or to the scheme from which the block transfer 
takes place. 

(3) The circumstance prescribed by this paragraph is that there has beena series of transfers, all 
of which were block transfers from one overseas pension scheme to another and the last of 
which was a transfer to the receiving scheme occurring on or after 6th April 2006. 


In the circumstance prescribed by this paragraph, references in the relevant provisions to the 
pension scheme are to either the receiving scheme or to any of the overseas pension schemes 
from which a block transfer, which forms part of the series, has taken place. 
(4) The circumstance prescribed by this paragraph is that— 
(a) under the rules of a pension scheme (“the original scheme”) on and after a specified date 
it is no longer possible for further accruals to occur; 
(b) a further pension scheme (“the new scheme”) has been established to provide benefits in 
respect of rights accruing to members of the original scheme after the specified date; 
(c) more than one member of the original scheme has become a member of the new scheme in 
relation to all rights accruing after the specified date; 
(d) rights do not accrue to any member of the new scheme after the specified date under the 
original scheme. 
In the circumstance prescribed by this paragraph references in the relevant provisions to the 
pension scheme are to either the new scheme or the original scheme. 


Commentary—Simon’'s Taxes E7.5. 


2006/1958 
Pensions Schemes (Taxable Property Provisions) Regulations 2006 


Made by the Treasury under FA 2004 s 273ZA, Sch 29A paras 33(4), 34(4), 36, 37 


VIGUC pe os ~ él steppe gery_ “phere me ee 
Laid before the House of Commons 0 ae eas July 2006 
Cominginto.force «6: Vasitiuiiiay tne bel Otte Rene USES 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Pensions Schemes (Taxable Property Provisions) 
Regulations 2006 and shall come into force on 11th August 2006. 
(2) These Regulations shall have effect from 6th April 2006. 


Interpretation 
2 In these Regulations— 
“taxable property” has the meaning in Schedule 29A; 
“taxable property provisions” has the meaning in paragraph 1(3) of that Schedule; and 


any reference (without more) to a numbered section or Schedule is a reference to that section 
of, or Schedule to, the Finance Act 2004. 


Provisions supplementing Schedule 29A | 
3 Paragraphs 33-and 34 of Schedule 29A shall apply to land outside the United Kingdom as if— 
(a) “chargeable interest” (in section 48(1) of the Finance Act 2003) applied to such land, and 
(b) in relation to such land, the meaning of “lease” in paragraphs | and 19 of Schedule 17A 
to the Finance Act 2003, included any interest corresponding to a lease, . 
and “rent” and “tenant” shall be construed accordingly. 


4 Paragraph 32 of Schedule 29A (and the remainder of the taxable property provisions excepting 
paragraph 34 of that Schedule) shall apply to— 


(a) a licence to use or occupy residential property (for a consideration which is pao} or 
partly rent), and rita NV 
(b) the right to use, or participate in arrangements relating to the use of, taiable propetty ora 


description of taxable property to which the property in question belongs (fora ponsideration 
which is wholly or partly rent), 


as if each payment of rent represented the grant, to the pension scheme or a a who 
acquired the interest in taxable property, of a lease of the taxable intearinse: for the period for 
which the rent is paid, and in consideration of the rent so paid. i “arDieyorp mavotett 
5 Paragraph 33 of Schedule 29A shall apply to— ‘gift JBVOlGT tO gre 
(a) tangible moveable property, UOS0G 8 Seo 
(b) a licence to use or occupy residential property (for a consideration wholly or - partly other 
than rent), and 
(c) the right to use, or participate in arrangements relating to the use of teddtit property ora 
description of taxable property to which the property in ite belongs (for a consideration 
wholly or partly other than rent), vonsizmuatio aT (£) 


as they apply to a chargeable interest in property. US IngA ce 19fis Tomo smredse BArvISOSI 
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6 Paragraph 34 of Schedule 29A shall apply to tangible moveable property. 


Application of paragraphs 3 and 4 of Schedule 17A to the Finance Act 2003 
7— (1) The following provisions— 
(a) paragraph 3(1) and (2) of Schedule 17A to the Finance Act 2003 (leases that continue 
after a fixed term), and 
(b) paragraph 4(1), (2) and (5) of that Schedule (treatment of leases for indefinite term), 
apply for the purposes of paragraph 34(2) of Schedule 29A, for determining the amount of rent 
payable, with the following modifications. 
(2) Each extension of the original fixed term by paragraph 3(2) or 4(1) of Schedule 17A shall be 
treated as the grant of a new lease for the period of the extension. 
(3) Accordingly, an investment-regulated pension scheme is to be treated as making an 
unauthorised payment within section 174A(1) to a member of the scheme, on the occasion of 
yeach such extension. 


Application of paragraph 8 of Schedule 17A to the Finance Act 2003 

8— (1) Paragraph 8(1) and (2) of Schedule 17A to the Finance Act 2003 (adjustment where rent 
ceases to be uncertain) shall apply for the purposes of paragraph 34(2) of Schedule 29A, for 
determining the amount of rent payable, with the following modifications. 

(2) If the result of the recalculation as at the date referred to in paragraph 8(1)(a) or (b) of 
Schedule 17A is that the rent paid or payable in respect of the first five years of the term is 
greater than the rent originally calculated, an investment-regulated pension scheme is to be 
treated as making an unauthorised payment within section 174A(1) to a member of the scheme, 
based on the difference between the two calculations. 


; Variation of a lease to give rise to an additional unauthorised payment 
9— (1) An investment-regulated pension scheme is to be treated as making an unauthorised 
payment within section 174A(1) to a member of the pension scheme, if— 
(a) a lease of taxable property is varied (whether or not in pursuance of a provision in the 
lease) so as to increase the amount of the rent; and 
(b) the increase falls to be regarded as abnormal (within the meaning of paragraph 15 of 
Schedule 17A to the Finance Act 2003). 
(2) The variation shall be treated for the purposes of the taxable property provisions as if it were 
the grant of a lease in consideration of the additional rent made payable by the variation. 


Scheme chargeable payment on income and gains from non-UK. taxable property 
10— (1) This regulation applies to a registered pension scheme which— 
(a) is for the time being established in a country or territory outside the United Kingdom, and 
(b) falls within the circumstances mentioned in section 273ZA(1)(a) and (c). 
(2) Liability to pay the scheme sanction charge so far as relating to a scheme chargeable payment 
treated as made by the pension scheme— 
(a) under section 185A (income from taxable property) by virtue of the pension scheme 
holding an interest in the property, or 
(b) under section 185F (gains from taxable property) by virtue of a gain treated as accruing to 
the pension scheme in respect of an interest in the property, 
(“the property enjoyment scheme sanction charge”) shall be determined under this regulation 
and not under section 239 (see section 239(6)). 
(3) Any member of the pension scheme resident or ordinarily resident in the United Kingdom, 
for the purposes of whose arrangement the interest in taxable property referred to in sec- 
tion 273ZA(1)(a) is held, is liable to pay the property enjoyment scheme sanction charge, subject 
to paragraphs (4) to (6). 
(4) Where the interest in taxable property is held by the pension scheme for the purposes of more 
than one arrangement, the property enjoyment scheme sanction charge shall be apportioned 
between the members whose arrangements they are, on a just and reasonable basis. 
(5) A member shall be liable to the property enjoyment scheme sanction charge (so far as relating 
to a scheme chargeable payment treated as made under section 185F) as if any scheme 
chargeable payment mentioned in Condition 2 were treated as made in the renewed residence 
period, if the following conditions apply, subject to paragraph (6). 
Condition 1 ; 
The member has, for four out of the seven tax years immediately preceding the tax year in which 
the time of departure falls (see Condition 4), been resident in the United Kingdom during any 
part of the year, or ordinarily resident in the United Kingdom during the year (“the original 
residence period”). 
Condition 2 
A scheme chargeable payment would otherwise be treated as made under section 185F, in any 
part of a tax year or tax year— 
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(a) later than the time of departure, and Re ie 
(b) during which the member is resident outside the United Kingdom, and ordinarily resident 
outside the United Kingdom (“the non-resident period”). 


Condition 3 


There is a later part of a tax year, or tax year, during which he becomes resident in the United 
Kingdom or ordinarily resident in the United Kingdom (“the renewed residence period”). 


Condition 4 


There are fewer than five tax years falling between— 
(a) the time after the original residence period, when he ceased to be resident or ordinarily 
resident in the United Kingdom (“the time of departure”), and 
(b) the renewed residence period. 


(6) Where— 
(a) the member is resident or ordinarily resident in the United Kingdom during only part of a 
tax year, and for a later part of that tax year is not so resident or ordinarily resident, and 
(b) a gain or loss is treated as accruing to the pension scheme under section 185F(3) at a time 
during that year when the member is so resident or ordinarily resident, 


any such gain (in so far as it exceeds any such loss) shall be treated as giving rise to a separate 
scheme chargeable payment under section 185F made by the scheme as at that time, and liability 
to the scheme sanction charge on that payment shall be determined under paragraph (3), not (5). 
(7) Where paragraph (5) applies, nothing in any enactment imposing any limit on the time within 
which an assessment to tax may be made shall prevent an assessment to the property enjoyment 
scheme sanction charge from being made on the member at any time before the end of two years 
after the 31st January next following the tax year in which the renewed residence period falls. 


Commentary—Simon's Taxes E7.5. 


2006/1959 
Investment-regulated Pension Schemes (Exception of Tangible Moveable Property) 
Order 2006 


Made by the Treasury under FA 2004 Sch 29A para I1 


Made. . . wa. a te 2 BOREAS 
Laid before the ‘House of Commons». “9, 820s MBF July 2006 
Coming into forcé:: si0s0.e Doce. besine 2 oO) ecildde Aneusa2eeG 


Citation, commencement, effect and interpretation 


1— (1) This Order may be cited as the Investment-regulated Pension Schemes (Exception of 
Tangible Moveable Property) Order 2006 and shall come into force on 11th August 2006. 


(2) This Order has effect from 6th April 2006. 


(3) In these Regulations— 
“market value” is to be determined in accordance with section 272 of the Taxation of 
Chargeable Gains Act 1992; and 
“connected persons” (and cognate expressions) have the meaning in section 839 of the Income 
and Corporation Taxes Act 1988. 


Exclusions from tangible moveable property 


2 The following property shall not be regarded as taxable property for the purposes of the 
taxable property provisions (within the meaning in paragraph 1(3) of Schedule 29A to the 
Finance Act 2004)— 
(a) gold bullion (that is, gold of a purity not less than 995 thousandths, which i is in the form 
of a bar, or of a wafer, of a weight accepted by the bullion markets); 
(b) any item of tangible moveable property (whose market value does not ET £6 ,000)— 
(i) held by a vehicle (within the meaning in paragraph 20(2) of Schedule 29A to the 
Finance Act 2004) solely for the purposes of the administration or management of the 


vehicle; 
(ii) in which the relevant investment-regulated pension scheme does net hold an interest 
directly; and She 


(iii) where a member of the pension scheme or a person connected wil such a member 
does not occupy or use, or have any right to occupy or use, the property. _ 


Commentary—Simon's Taxes E7.5. 3 & to TIRq 


ion 
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2006/1960 
Pensions Schemes (Application of UK Provisions to Relevant Non-UK Schemes) 
(Amendment) Regulations 2006 


Made by the Commissioners for HMRC under FA 2004 Sch 34 paras 4(2), (4), 7, 7A 


Mees VINES Cin WeTS ion ted) soubsr-bes s200dubi2006 
Laid before the House of Commons. . . . . . . . .21 July 2006 
Comme mio force. >. Gs a Be. a ld August 2006 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Pensions Schemes (Application of UK Provisions 
to Relevant Non-UK Schemes) (Amendment) Regulations 2006 and shall come into force on 
11th August 2006. 


(2) These Regulations shall have effect from 6th April 2006. 
) 


Amendment of the Pensions Schemes (Application of UK Provisions to Relevant Non-UK 
Schemes) Regulations 2006 
2 The Pensions Schemes (Application of UK Provisions to Relevant Non-UK Schemes) 
Regulations 2006 are amended as follows. 
3 In regulation 1(2) insert at the end— 
““taxable property” has the meaning in Schedule 29A to the Act; 
“taxable property provisions” has the meaning in paragraph 1(3) of that Schedule; and 
eres taed member” of a scheme has the meaning in paragraph 1(8) of Schedule 34 to the 
ct. 
4 In regulation 3(c) omit paragraph (ii) and the word “and” which precedes it. 
5 After regulation 3 insert— 


“Computation of a member’s taxable asset transfer fund 
3A— (1) The amount of a member’s taxable asset transfer fund under a relevant non-UK 
scheme (“the RNUKS”) is the sum of— 
(a) the amount crystallised by virtue of benefit crystallisation event 8 on the transfer from 
a UK registered pension scheme to the RNUKS; and 
(b) so much of the member’s taxable asset transfer fund under any other relevant non-UK 
scheme as has been transferred to the RNUKS without being subject to the unauthorised 
payments charge. 
(2) Accordingly, the member’s taxable asset transfer fund (“TATF”) shall form part of the 
member’s relevant transfer fund (“RTF”), except in a case where the member’s RTF consists 
solely of a UK tax-relieved fund which has been transferred to the RNUKS.” 
6 In regulation 4(2)(b) after “reduced” insert “(but not below nil)”. 
7 In regulation 4(3) for “it shall be assumed” to the end substitute— 
“the following Rules apply (with an earlier Rule applying in preference to a later Rule). 


Rule 1 
Where an unauthorised payment is treated as made by the scheme to the transfer member by 
virtue of section 174A— 
(a) the payment shall be treated as made out of the member’s RTF and TATF, but 
(b) the interest in taxable property, in respect of which the unauthorised payment is treated as 
made, shall represent the payment and form part of the member’s RTF and TATF (an 
“appropriated asset”), up to an amount equal to the amount of that payment. 


Rule 2 

Accordingly, if a scheme transfers that appropriated asset (or an interest in a vehicle through 

which the scheme holds the interest in the taxable property indirectly), or part of it, to another 

pension scheme, that transfer shall be treated as a transfer of the whole or part, as the case may 

be, of the member’s RTF and TATF (limited to the amount of the unauthorised payment) to 

that other scheme, falling (if appropriate) within regulation 3A(1)(d). 

Rule 3 

If a scheme disposes of (other than to another pension scheme) an appropriated asset (or an 

interest ina vehicle through which the scheme holds the interest in the taxable property 

indirectly), or part of it, any other property which directly or indirectly represents proceeds of 

either of those interests (limited to the amount of the unauthorised payment) shall form part of 

the member’s RTF and TATF. 

Rule 4 

This Rule applies to payments made by the scheme to or in respect of the member, other than— 
(a) a transfer of an interest in taxable property or an interest in a vehicle through which the 


scheme holds the interest in the taxable property indirectly, and 
(b) payments treated as made by virtue of section 174A. 
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So far as the member’s RTF and TATF are not represented by appropriated assets— 


(a) where the member has both an RTF and a TATF, and the amount of his RTF exceeds the 
amount of his TATF, such payments shall, to the extent of that excess, be treated as made out 
of his RTF (but not his TATF) and as reducing the RTF, and subject thereto 

(b) such payments are made out of the member’s RTF and TATF in priority to any other 
fund under that scheme, and reduce (but not below nil) the amount of the RTF and TATF. 


8 After regulation 4(3) add— 


“(4) In paragraph (3), references to payments made or treated as made by virtue of 
section 174A include references to payments treated as made by regulations under para- 
graph 37 of Schedule 29A, or paragraph 7A of Schedule 34, to the Act.” 


9 After regulation 4 insert— 


“Taxable property provisions to apply to a transfer member of a relevant non-UK scheme (to 
payments referable to his taxable asset transfer fund) 


4A The— 


(a) taxable property provisions, and 
(b) regulations made under paragraph 37 of Schedule 29A or paragraph:7A of Sched- 
ule 34, 


apply to a transfer member of a relevant non-UK scheme, in relation to payments treated as 
made by those provisions or regulations which are referable to the member’s taxable asset 
transfer fund under the scheme, but subject to the modifications in regulations 4B to 4D. 


Unauthorised payments charge to apply (in lieu of scheme chargeable payment) 


4B— (1) The scheme chargeable payment provisions in sections 185A to 185I shall not apply 
to a relevant non-UK scheme. 


(2) But, during such time as an appropriated asset forms the whole or part of a transfer 
member’s TATF— 


(a) the scheme shall be treated as making unauthorised payments to that member equal in 
amount to the scheme chargeable payments (in respect of income and gains) which would 
have been computed in accordance with those sections, and 

(b) the transfer member shall be liable to pay the unauthorised payments charge in respect 
of such payments. 


(3) Where the scheme’s interest in taxable property is not wholly referable to the transfer 
member’s TATF, the amount of the unauthorised payment shall be proportionately reduced. 


Modification of paragraph 15 of Schedule 29A 


4C Paragraph 15 of Schedule 29A applies to the transfer member of a relevant non-UK 
scheme as if “insurance company” included any person— 


(a) resident in a country or territory outside the European Economic Area, 

(b) whose business consists of, or includes, the effecting or carrying out of contracts of 
long-term insurance (within the meaning in Part 2 of Schedule | to the Financial Services 
and Markets Act 2000 (Regulated Activities) Order 2001), and 

(c) who is regulated in the conduct of that business by— 


(i) the government of that country or territory, or 
(ii)a body established under the law of that country or se for the purpose of 
regulating such business. 


Modifications of parastaphs 29 and 31 of Schedule 29A 
4D— (1) This regulation applies where— 


(a) a relevant non-UK scheme acquires an interest in taxable property; 

(b) the interest is acquired in the circumstances mentioned in paragraph 32(3), (5) 
a paver (a) and (b)) or (6) (excluding paragraphs @ ‘and (d)) sal Sched- 
we > JIBT.IO 


(c) the whole or part of the consideration for the acquisition is rent. 


(2) The amount of the consideration (or the part that is rent) shall not be the relevant rental 
value of the property (as provided by paragraph 34(2) of Schedule 29A). ‘ 


(3) Each payment of rent (or the aggregate of such payments during a year, if there are more 
than one) shall be treated, for the purposes of the taxable property provisions, as if the 
pension scheme or other person who acquired the interest were being granted a lease for the 
period for which the rent is paid, in consideration of the rent (or aggregate) so paid.” © 
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2006/1962 
Taxation of Pension Schemes (Transitional Provisions) (Amendment) Order 2006 


Made by the Treasury under FA 2004 s 283(2), (3A), (3B), (3C) 
OME CUMNOV ee eS eee Godin ct ee nO Julps2GGb 
Laid before the House of Commons. ... . . . . 21 July 2006 
Coming into force pony OF OVnetE. _ 11 August 2006 


Citation, commencement and effect 


1 This Order may be cited as the Taxation of Pension Schemes (Transitional Provisions) 
(Amendment) Order 2006, shall come into force on 11th August 2006 and have effect in respect 
of— 


(a) death benefit lump sum payments made, and 
(b) benefit crystallisation events taking place, 


on or after 6th April 2006. 


Amendment of the Taxation of Pension Schemes (Transitional Provisions) Order 2006 


2— (1) The Taxation of Pension Schemes (Transitional Provisions) Order 2006 is amended as 
follows. 


3 (inserts Taxation of Pension Schemes (Transitional Provisions) Order, SI 2006/572 art 29A) 
4 (amends Taxation of Pension Schemes (Transitional Provisions) Order, SI 2006/572 art 40(1)) 
5 (amends Taxation of Pension Schemes (Transitional Provisions) Order, SI 2006/572 art 41(1)) 


2006/1963 
Taxation of Pension Schemes (Consequential Amendments) (No 2) Order 2006 


Made by the Treasury under FA 2004 s 281(2), (4) 


Made wate hice’ ai cerin iit a se edly 2000 
Laid before the House of Commons... . . . . . .21 July 2006 
(COMER VHD ORGE 5 WT EEE OE EZ OASIS 


Citation, commencement and effect 
1— (1) This Order may be cited as the Taxation of Pension Schemes (Consequential Amend- 
ments) (No 2) Order 2006 and shall come into force on 11th August 2006. 
(2) Article 2 of this Order has effect in relation to any time on or after 6th April 2006. 


Consequential amendment of section 408 of the Income Tax (Earnings and Pensions) Act 2003 
2— (1) Section 408(1) of the Income Tax (Earnings and Pensions) Act 2003 is amended as 
follows. 

(2) After “registered pension scheme” insert “or an employer-financed retirement benefit 
scheme”. 


Consequential amendment to section 128 of the Finance Act 1995 
3— (1) Section 128 (limit of income chargeable on non-residents: income tax) of the Finance 
Act 1995 is amended as follows. 
(2) In subsection (3)(cc) after the words “section 577” omit “or 605” and omit “and retirement 
annuity contracts”. 


(3) After subsection (3)(cc) insert— 
“(cca) it is chargeable to tax under chapter 5A, Part 9 of ITEPA 2003 because it is a 
_ pension under a registered pension scheme where that scheme— 
(i) falls within paragraph 1(1)(/) of Schedule 36 of the Finance Act 2004, and 
(ii) was, immediately before 6th April 2006, a retirement annuity contract to. which 
section 605 of ITEPA 2003 applied;”. 


Consequential amendment to section 336 of the Income and Corporation Taxes Act 1988 
4— (1) Section 336 (temporary residents in the United Kingdom) of the Income and Corpora- 
tion Taxes Act 1988 is amended as follows. . ae 
(2) In subsection (1A)(b)(ia) omit the words “an annuity contract that is” and after the words 
“registered pension scheme” insert “that fell within paragraph 1(1)(/) of Schedule 36 to the 
Finance Act 2004”. 
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2006/2864 
Real Estate Investment Trusts (Breach of Conditions) Regulations 2006 


Made by the Treasury under FA 2006 ss 114-116, 122, 129(2)(a), (b), 134(1), 144. 


Made ... » o « « ove vd Wovemnber2006, 
Laid before the House of C. ommons . .. . . . . 1 November 2006 
Gomingiinto force... ... . . . ... « « . WiVormarpaeg7 


Commentary—Simon’s Taxes D7.1117. 


1 Citation, commencement and interpretation 


(1) These Regulations may be cited as the Real Estate Investment Trust (Breach of Conditions) 
Regulations 2006 and shall come into force on Ist January 2007. 


[(1A) In these Regulations— 


(a) a reference to Part 4 is a reference to Part 4 of the Finance Act 2006, 
(b) a reference to a section (without more) is a reference to that section of the Finance 
Act 2006, and 
(c) a reference to a paragraph of Schedule 17 is a reference to that paragraph of Schedule 17 
to the Finance Act 2006.]! 
(2) In these Regulations— 
“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“the holder of excessive rights” means a person falling within section 114(1)(a), (b) or (c) 
being— 
(a) a company as defined in section 832(1) of the Income and Corporation Taxes Act 1988; 
or 
(b) an entity which is treated as a body corporate for tax purposes— 


(i) in accordance with the law of a territory outside the United Kingdom with which 
arrangements have been entered into to provide relief from double taxation; or 
(ii) in accordance with an international agreement containing such arrangements 


where those arrangements have effect by virtue of an Order in Council under section 788 of 
the Income and Corporation Taxes Act 1988; 


(“JV Regulations” means the Real Estate Investment Trusts (Joint Ventures) Regula- 
tions 2006;]! 

[“JVG Regulations” means the Real Estate Investment Trusts (Joint Venture Groups) Regula- 
tions 2007;]! 

“MCT” means— 


(a) in relation to a company to which Part 4 applies, the rate of tax applicable to the 
company under section 119(2) (rate of corporation tax: profits of C (residual)); and 

(b) in relation to a group to which Part 4 applies, the rate of tax applicable to the members 
of the group under section 119(2) as modified by virtue of paragraph 17 of Schedule 17; ...' 


[“specified accounting period” means the accounting period referred to in regulation 7(1)(a);]! 
{“UK property rental business” means the property rental business of a UK resident company 
or the property rental business in the United Kingdom of a company which is not a UK 
resident company; and]! 

[“UK resident company” means a company which is resident in the United Kingdom, and is 
not resident in another place in accordance with the law of that place relating to taxation.]! 


(3) The following provisions of these Regulations, other than regulations 10 and 12, apply to 

groups to which Part 4 applies as they apply to companies to which that Part applies, and for 

that purpose references in the following regulations to the company are to the principal company 
save that the references in regulations 6, [7, 7A, 7B,]' 8 and 9 are to be read as relernnces to the 
group. 

HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT02115 (“maximum shareholding”: defini- 
tion of company and meaning of beneficially entitled). 

GREIT02115 (“maximum shareholding”: meaning of direct and indirect control of voting rights). 

Amendments—' Para (1A) inserted; in para (2), in definition of “MCT”, word * ‘and” in para (6) and words following para 
(b), repealed, and definitions of “JV Regulations”, “TVG Regulations” , “specified accounting period”, “UK property 
rental business” and “UK resident company’ * inserted: and references in para (3) inserted; by the Real Estate Investment 
Trusts (Breach of Conditions) (Amendment) Regulations, SI 2007/3540 regs 2, 3 with effect i in relation to accounting 


periods beginning on or after 1 January 2007: SI 2007/3540 reg 1(2). Words in para (2), in definition -of “MCT”, 
previously read as follows— 


Mi poor aaah (without more) to a numbered provision of the Finance Act 2006, is a reference to the provision bearing 
that number. BRA 23) 


Breach of conditions in section 106 


2 [Breach of conditions for company—take-overs and demergers|! 


(1) This regulation applies if a company to which Part 4 applies breaches Conditions 53 and 4in 
section 106 in consequence of its becoming a member of a group (or another Lapa) to which 
that Part applies. renteardue wl ff) 


; F neqeperal 
(2) Part 4 shall continue to apply despite the breach. oe 4 


; \Ade) TAY 
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HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07015-07025 (breaches of conditions: 
breach of company conditions 3 and 4). 
Amendments—' Heading to reg 2 substituted by the Real Estate Investment Trusts (Breach of Conditions) (Amendment) 
Regulations, SI 2007/3540 regs 2, 4 with effect in relation to accounting periods beginning on or after 1 January 2007: 
SI 2007/3540 reg 1(2). Heading previously read as follows— 
“Breach of conditions for company—take-overs”. 


3 Breach of condition for company—actions of others 

(1) This regulation applies if a company to which Part 4 applies breaches Condition 4 in 
section 106 where the breach is caused by someone other than the company. 

(2) Part 4 shall continue to apply to the company, despite the breach, provided that the breach is 
remedied not later than the end of the accounting period following that in which it began. 

(3) But if the breach is not remedied before the end of the accounting period following that in 
which it began, Part 4 shall be taken to have ceased to apply to the company at the end of the 
accounting period in which the breach began. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07015—07025 (breaches of conditions: 
breach of company conditions 3 and 4). 


4 Breach of condition for company—other 

(1) This regulation applies if a company to which Part 4 applies breaches Condition 3 or 4 in 
section 106 in respect of an accounting period where the breach arises in circumstances other 
than those specified in regulations 2 and 3. 

(2) Part 4 shall be taken to have ceased to apply to the company at the end of the previous 
accounting period. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07015—07025 (breaches of conditions: 
breach of company conditions 3 and 4). 


Breach of conditions in section 107 


5 Breach of requirements as to properties 
(1) This regulation applies in relation to breaches of Condition 1 (minimum number of 
properties) or Condition 2 (individual property not to represent more than 40% of the total 
value of the property value business) in section 107. 
(2) For the purposes of section 129(2)(a) (number of breaches during a specified period which 
are to be disregarded)— 
(a) the number of occasions on which the company can rely on this regulation in respect of a 
breach of either Condition 1 or Condition 2 in an accounting period is two; and 
(b) the specified period is the ten year period beginning on the day on which the company first 
failed to satisfy one of those condition and ending immediately before the tenth anniversary 
of that day. 
(3) Any breach of Condition 2 which is a necessary consequence of a contemporaneous breach 
of Condition 1 shall be disregarded in computing the number of breaches of — 
(a) Condition 2; and 
(b) the total number of breaches; 
during any ten year period. 
But the breach of Condition | giving rise to the breach of Condition 2 shall not be so 
disregarded. 
This is subject to the following qualifications. 
(4) If a breach of Condition | or 2 lasts for more than one, but not more than two, accounting 
periods, it constitutes only one breach for the purposes of paragraph (2). 
(5) If in any three consecutive accounting periods a company fails to satisfy at least one of 
Conditions | and 2 the breach is not to be considered as minor and the company may not rely 
upon this regulation for the purposes of section 129(2)(a). 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07030—07035 (breaches of conditions: 
breach of number and value of properties with examples). 


6 Breach of distribution condition 
(1) This regulation applies to a company which has not satisfied (to the extent required) 
Condition 4 in section 107 for an accounting period. 
(2) Part 4 shall continue to apply to the company despite the failure. 
But this is subject to the rest of this regulation. 
(3) Where a company has not satisfied Condition 4 in section 107 the amount computed in 
accordance with paragraph (4) shall be charged to corporation tax as if it were income of C 
(residual) chargeable to tax under Case VI of Schedule D at MCT. 
(4) The amount is— 
P=D 
Here— 
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P is 90% of the profits of the property rental business arising in the accounting period referred 
to in section 107(8); and 

D is the gross. amount of profits of the property rental business distributed in respect of the 
accounting period on or before the date set out in section 107(8)(b) or on any later date that 
the Commissioners may specify. 


(5) No tax shall be charged if— 


(a) the company declares and pays an additional dividend within 3 months following the date 
on which the profits of the property rental business as calculated in accordance with 
section 120 can no longer be altered; and 

(b) the payment of the additional dividend results in the total amount of profits distributed in 
respect of the accounting period being 90% or more of the profits of the property rental 
business in that accounting period. 


(6) Any additional dividend declared and paid by the company which is taken into account 
under this regulation must be disregarded for the purposes of determining whether or not the 
company has met Condition 4 in section 107 in respect of another accounting period. 


(7) Profits relating to a different accounting period shall not be taken into account when 
calculating whether the condition in section 107(8) has been met. 


(8) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
paragraph (3). 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07045—07050 oes of conditions: 
breach of distribution condition). 


Breach of conditions in section 108 


[7 Initial breach of Condition 2 in section 108(3) 

(1) This regulation applies to a company if— 
(a) the company gives a notice under section 109 specifying an accounting period from the 
beginning of which Part 4 is to apply to the company (the “specified accounting period”), and 
(b) at the beginning of the specified accounting period, the company is in breach of 
Condition 2 in section 108(3). 


(2) Part 4 shall apply to the company from the beginning of the specified accounting period if, at 
the beginning of the following accounting period, the company satisfies the requirements of 
Condition 2 in section 108(3). 


(3) If paragraph (2) applies, the company’s breach of Condition 2 in section 108(3) at the 
beginning of the specified accounting period shall not be taken into account for the purposes of 
paragraphs (4) and (5) of regulation 7B. 


(4) Part 4 ceases to apply if— 


(a) the company does not satisfy the requirements of Condition 2 in section 108(3). at the 
beginning of the following accounting period, and 

(b) the Commissioners think, for the purposes of section 129(2)(c), that a breach of that 
requirement is so serious that Part 4 should cease to apply to the company. 


(5) For the purposes of paragraph (4), section 129 shall be modified by substituting for 
subsection (5)— 


“(5) Where a notice is given to a company in respect of an event occurring during the 
accounting period specified in the company’s section 109 notice, this Part shall be taken to 
have ceased to apply to the company on the first day of that accounting period.”.]" 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07055-07060 (breaches of conditions: 
breach of balance of business conditions). 

Amendments—! Regulations 7-7B substituted for previous reg 7 by the Real Estate Investment Trusts (Breach of 
Conditions) (Amendment) Regulations, SI 2007/3540 regs 2, 5 with effect in relation to eee ig beginning on 
or after | January 2007: SI 2007/3540 reg 1(2). Reg 7 previously read as follows— 

“7 Breach of balance of business conditions 
(1) This regulation applies to a company to which Part 4 applies and which has not satisfied the requirements of 
Condition | or 2 in section 108 in respect of an accounting period. 
(2) Part 4 shall continue to apply to the company, despite a breach of Condition | in section 108, provided that the 
profits arising from tax-exempt business referred to in section 108(2) are not less than 50% of the company’s total 
profits for that accounting period. 
(3) Part 4 shall continue to apply to the company, despite a breach of Condition 2 in section 108, provided that the 
value of the assets involved in tax-exempt business referred to in section 108(2) have not’ fallen below 50% of the total 
value of assets held by the company. 
(4) But where a company fails to satisfy the requirement of Condition 1 or 2 in section 108 in ‘any three Beistouliye 
accounting periods the breach is not to be considered as minor and the company eT not me > i this regulation for 
the purposes of section 129(2)(a). . j 
(5) For the purposes of section 129(2)(a)— . 
(a) the specified number of occasions on which the company can rely on this regulationds—oafdue ai zid} jut 
(i) two in respect of a breach of Condition 1; and as 
(ii) two in respect of a breach of Condition 2: and (iBGING? & IT 
(b) the specified period is the tem year period beginning on the day on which the companpiirel lessor stingy he 
pondign set out in section 108(2) or (3) and ending on the day immediately before the ten year anniversary of that 
perio 


{ 
Hite s ie 


He; Yintrdias SAT (4) 
[7A Tax charge for specified accounting period aA—4 
(1) This regulation applies if regulation 7(1) and (2) apply. -ss1sH 


11029 REITs ( Breach of Conditions) Regulations 2006 2006/2864 reg 7B 


(2) A company to which this regulation applies shall be chargeable to corporation tax under 
ee VI of Schedule D on an amount of notional income calculated in accordance with this 
regulation. 


(3) ae notional income shall be treated as arising at the end of the specified accounting 
period— 
(a) to C (residual), or 
(b) to the company as a member of G (residual). 
(4) The notional income is— 
(Market Value of Assets / Tax Rate) x 2% — Entry Charge Notional Income 
(5) In paragraph (4)— 
“Market Value of Assets” means— 
(a) the aggregate market value of assets involved in the UK property rental business of C 
(tax exempt), or 
(b) if the company is a member of a group to which Part 4 applies, the aggregate market 
value of assets involved in the UK property rental business of G (property rental business), 
together with— 
(c) if the company is a venturing company or the principal company of a venturing group 
to which the JV Regulations apply, the value representing the proportion of the beneficial 
interest which that company has in the aggregate market value of the assets of the UK 
property rental business of the joint venture company, or 
(d) if the company is a venturing company or the principal company of a venturing group 
to which the JVG Regulations apply, the value representing the proportion of the beneficial 
interest which that company has in the aggregate market value of the assets of the UK 
property rental business of JVG (property rental business), 
and for the purposes of this definition, the market value of assets is to be determined as at the 
end of the specified accounting period (ignoring any asset of negative market value); 
“Tax Rate” means— 
(a) the percentage rate at which C (residual) is chargeable to tax on profits, or 
(6) the percentage rate at which the company, as a member of G (residual), is chargeable to 
tax on profits; and 
“Entry Charge Notional Income” means— 
(a) the notional income calculated in accordance with section 112(3) which is chargeable on 
the company, or 
(b) the notional income calculated in accordance with section 112(3) as modified by 
paragraph 11(1)(c) of Schedule 17 which is chargeable on the members of the group, 
_ together with— 
(c) if the company is a venturing company or the principal company of a venturing group 
to which the JV Regulations apply, the notional income calculated in accordance with 
section 112(3) as modified by regulation 7(3) or 13(4) of the JV Regulations, which is 
chargeable on the joint venture company, or aa 
(d) if the company is a venturing company or the principal company of a venturing group 
to which the JVG Regulations apply, the notional income calculated in accordance with 
section 112(3) as modified by the JVG Regulations, which is chargeable on the members of 
the joint venture group. 
6) If the company holds an asset at the beginning of the specified accounting period but 
lisposes of that asset during that accounting period, the Entry Charge Notional Income shall be 
educed by an amount calculated as follows— 
(Asset Market Value / Aggregate Market Value) x Entry Charge Notional Income 
7) In paragraph (6)— 
“Asset Market Value” means the market value of the asset at the beginning of the specified 
accounting period; 
“Agoregate Market Value” means the aggregate market value of assets treated as sold and 
reacquired under section 111(2), or section 111(2) as modified by paragraph 9(2) of Sched- 
ule 17, (ignoring any asset of negative market value); and _ 
“Entry Charge Notional Income” has the same meaning as in paragraph (4). 
8) No loss, deficit, expense or allowance may be set off against notional income or tax arising 
inder this regulation.]' 


\mendments—! Regulations 7-7B substituted for previous reg 7 by the Real Estate Investment Trusts (Breach of 
_Conditions) (Amendment) Regulations, SI 2007/3540 regs 2, 5 with effect in relation to accounting periods beginning on 
or after | January 2007; SI 2007/3540 reg 1(2). 


7B Breach of balance of business conditions 
1) This regulation applies to a company if— 
(a) Part 4 applies to the company, and 
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(b) the company does not satisfy the requirements of Condition 1 in section 108(2) or 
Condition 2 in section 108(3) in respect of any accounting period subsequent to the specified 
accounting period. 


(2) If the company does not satisfy the requirements of Condition | in section 108(2), but the 
profits arising from the tax-exempt business referred to in that condition are not less than 50% of 
the company’s total profits for that accounting period, Part 4 shall continue to apply to the 
company. 

(3) If the company does not satisfy the requirements of Condition 2 in section 108(3), but the 
value of the assets involved in the tax-exempt business referred to in that condition has not fallen 
below 50% of the total value of assets held by the company, Part 4 shall continue to apply to the 
company. 

(4) But, if the company does not satisfy the requirements of Condition 1 in section 108(2) or 
Condition 2 in section 108(3) in any three consecutive accounting periods, the breach is not to be 
considered as minor and the company may not rely upon this regulation for the purposes of 
section 129(2)(a). 

(5) Subject to paragraph (4), if a breach of Condition | in section 108(2) or Condition 2 in 
section 108(3) lasts for more than one, but not more than two, consecutive accounting periods, it 
constitutes only one breach for the purposes of paragraph (7). 


(6) The specified accounting period is not to be taken into account in reckoning the consecutive 
accounting periods mentioned in paragraph (4) and in paragraph (5). " 
(7) For the purposes of section 129(2)(a)— 

(a) the specified number of occasions on which the company can rely on this regulation is— 


(i) two in respect of a breach of Condition | in section 108(2), and 

(ii) two in respect of a breach of Condition 2 in section 108(3); and 
(b) the specified period is the ten year period beginning on the day on which the company first 
failed to satisfy Condition 1 in section 108(2) or Condition 2 in section 108(3) and ending 
immediately before the tenth anniversary of that day; and 
(c) for the purposes of paragraph (b), the company shall be treated as having first failed to 
satisfy Condition 1 in section 108(2) on the last day of the accounting period in which its 
profits are assessed for the purposes of that condition.]! 

Amendments—! Regulations 7-7B substituted for previous reg 7 by the Real Estate Investment Trusts (Breach of 


Conditions) (Amendment) Regulations, SI 2007/3540 regs 2, 5 with effect in relation to accounting periods beginning on 
or after 1 January 2007: SI 2007/3540 reg 1(2). 


General provisions about breaches under sections 106 to 108 


8 Multiple breaches of separate conditions 
(1) This regulation applies in relation to a company to which Part 4 applies where— 


(a) there has been a breach of at least two of the conditions in sections 106 to 108; and 
(b) at least one of the conditions breached is contained in a different section from that 
containing another of those breached. 


[(2) For the purposes of section 129(2)(a), the specified number of occasions on which the 
company can rely on regulation 2, 3, 5 or 7B of these Regulations is four. 


(3) In reckoning the number of breaches of sections 106 to 108 the following are not to be taken 
into account— 


(a) breaches of Condition 3 in section 106(5) or Condition 4 in section 106(6) in consequence 
of a company to which Part 4 applies becoming part of a group (or of another group) to 
which Part 4 applies; . 

(b) breaches of Condition 3 in section 106(5) or Condition 4 in section 106(6) in respect of 
which a company has relied upon section 109(3), (4) and (5); ‘ 

(c) breaches of Condition | in section 108(2) in the specified accounting period; and 

(d) preagbes of Condition 2 in section 108(3) at the beginning of the specified accounting 
period. 


(4) For the purposes of section 129(2)(a) the specified period is the ten year period beginning on 

the day on which the company first failed to satisfy any of the conditions set out in 

soca 106(5) or (6), 107 or 108 and ending immediately before the tenth anniversary of that 
ay. iy hit 


(5) For the purposes of paragraph (4), the company shall be treated as having first failed to 
satisfy Condition | in section 108(2) on the last day of the accounting period in which its profits 
are assessed for the purposes of that condition. 


(6) Any breach of Condition | in section 108(2) in the specified accounting period, or any breach 
of Condition 2 in section 108(3) at the beginning of the specified accounting period, shall be 
disregarded in determining the day on which the ten year period begins.]! 

HMRC Manuals—Guidance on Real Estate Investment Trusts Manual) GREIT07015-07025 (breaches’ of @6nditions: 
breach of company conditions 3 and 4). TIO ; ; notsivest aidT | 
GREIT07030-07035 (breaches of conditions: breach of number and value of properties with examples). = ed 

GREIT07065-07070 (breaches of conditions: multiple breaches, with example). fags & 11B9ws) 


——. 


11031 REITs (Breach of Conditions) Regulations 2006 2006/2864 reg 11 


Amendments—' Paragraphs (2)-(6) substituted for previous para (2) by the Real Estate Investment Trusts (Breach of 
Conditions) (Amendment) Regulations, SI 2007/3540 regs 2, 6 with effect in relation to accounting periods beginning on 
or after 1 January 2007: SI 2007/3540 reg 1(2). Para (2) previously read as follows— 

“(2) For the purposes of section 129(2)(a)— 
(a), the specified number of occasions on which the company can rely on regulation 2, 3, 5 or 7 of these Regulations 
is four; 
(b) the specified period is the ten year period beginning on the day on which the company first failed to satisfy the 
condition set out in section 106(5), or (6), 107 or 108 and ending on the day immediately before the ten year 
anniversary of that period; and 
(c) in reckoning the number of breaches of sections 106 to 108, breaches of Condition 3 or 4 in section 106 in 
consequence of a company to which Part 4 applies becoming part of a group (or of another group) to which that 
Part applies shall be disregarded.”. 


) Breach of condition—information requirements 
1) This regulation applies if a company fails to satisfy a requirement set out in section 106(5) or 
6), 107 or 108 (“a relevant failure’). 
2) Once a company becomes aware of a relevant failure it must provide the Commissioners as 
on as reasonably practicable with the following information— 
(a) the date on which the requirement first ceased to be met and the date (if any) on which the 
requirement was satisfied again; 
(b) details of the requirement that was breached; 
(c) the nature of the breach; and 
(d) what (if anything) the company has done to avoid the breach recurring. 


{MRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07010 (breaches of conditions: information 
requirements). 


Breach of section 114: maximum shareholding 


0 Distribution to a person with more than the maximum shareholding: charge to tax 
1) If— 
(a) a company to which Part 4 applies, or the principal company of a group to which Part 4 
applies, (“the distributor”) makes a distribution to, or in respect of, the holder of excessive 
rights, and : 
(b) the distributor has not taken reasonable steps to prevent the possibility of such a 
distribution being made, 
he distributor is to be treated as having received an amount of income computed in accordance 
vith paragraph (2). 
2) The amount is that found by the formula— 
(DO x SO X (BRT / MCT)) + (DP X SP x (BRT / MCT)) 
ere— 
DO is the total amount of the profits of C (tax-exempt) distributed in respect of ordinary 
shares; 
SO is the lesser of the percentage of rights— 
(a) in respect of those ordinary shares held by the holder of excessive rights; and 
(b) held by the recipient of the distribution; 
in respect of which a distribution is made; 
BRT is the basic rate of tax in force at the time the distributor distributed the income; ! 
DP is the total amount of profits of C (tax-exempt) distributed by the distributor in respect of 
preference shares; and 
SP is the lesser of the percentage of rights— 
(c) in respect of preference shares held by the holder of excessive rights; and 
(d) held by the recipient of the distribution; 
in respect of which a distribution is made;. 
3) The amount specified in paragraph (2) shall be charged to corporation tax as if it were 
ncome of C (residual) chargeable under Case VI of Schedule D arising in the accounting period 
n which the distributions referred to in paragraph (2) were made by the company. 
4) The rate of tax applicable to that amount is MCT. 
5) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
yaragraph (3). 
IMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT02100—02120 (meaning of “maximum 
shareholding”, with examples). 


3REITO2123 (“maximum shareholding” — example using formula in regulation 10(2) to work out notional income). 
JREITO2125-02150 ((“maximum shareholding” —detailed explanation of “reasonable steps”). 


11 Distribution to holder of excessive rights: information 
1) This regulation applies if a company to which Part 4 applies makes a distribution to, or in 
espect of, a holder of excessive rights. 
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(2) When the company makes its return under regulation 4 of the Real Estate Investment Trusts 
(Assessment and Recovery of Tax) Regulations 2006 for the quarter in which the date of any 
distribution falls, the company must provide the Commissioners with the following 
information— . 
(a) the name and address of every person to, or in respect of, whom the distribution was 
made; 
(b) the amount or value of the distribution; 
(c) particulars of those persons’ interests in the company including details of the percentages 
they form of the total issued share capital, ordinary share capital or any other share capital of 
the company; 
(d) particulars of the transaction giving rise to the distribution; and 
(e) what (if anything) the company has done to avoid the possibility of such a distribution 
being made. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT07010 (breaches of conditions: information 
requirements). 


Breach of section 115(2)—profit: financing costs ratio 
12 Charge to tax where profit: financing-cost ratio less than 1.25—Real Estate Investment 
Trusts which are not Group Real Estate Investment Trusts 


(1) This regulation applies in the case of a company to which Part 4 applies, if the result of the 
sum specified in section 115(2) is less than 1.25 in respect of an accounting period. 


(2) The amount by which— 


(a) the company’s financing costs (as defined in section 115(2)(a)) exceeds 
(b) the amount of those costs which would cause the sum specified in section 115(2) to equal 
Le 
shall be chargeable to tax as income of C(residual) on which corporation tax is chargeable under 
Case VI of Schedule D for the accounting period in which the excess arises. 
(3) The amount charged to tax by paragraph (2) shall be charged at MCT. 
(4) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
paragraph (2). 


Modification—Modified to substitute FA 2006 s 115(2) in relation to a joint venture company, by the Real Estate Investment 
Trusts (Joint Venture Groups) Regulations, SI 2007/3425 reg 12. 


13 Charge to tax where profit: financing-cost ratio—Group Real Estate Investment Trusts 


(1) This regulation applies in the case of a group to which Part 4 applies if the result of the sum 
specified in section 115(2), as substituted by paragraph 14 of Schedule 17, is less than 1.25 in 
respect of an accounting period. 


(2) The amount by which— 


(a) Financing Costs (External) (as defined in section 115(2)(c) as substituted by paragraph 14 
of Schedule 17) exceeds 
(b) the amount of those costs which would cause the sum specified in section 115(2) to equal 
1.25 


shall be chargeable under Case VI of Schedule D as income of the residual part of the principal 
company of the group to which Part 4 applies for the accounting period in which the excess 
arises. 


(3) The amount charged to tax by paragraph (2) shall be charged at MCT. 
(4) No loss, deficit, expense or allowance may be set off against the amount charged to tax by 
paragraph (2). 


Modification—Modified to substitute FA 2006 s 115(2) in relation to a joint venture company, by the Real Estate Investment 
Trusts (Joint Venture Groups) Regulations, SI 2007/3425 reg 12. 


Termination by notice after service of notices cancelling tax acide: : 


14 Termination by notice—specified number of section 117 notices 
For the purposes of section 129(2)(b) (specified number of notices under section nin 
(a) the specified number of notices is two; and 
(b) the specified period is the period commencing with the day on which: the first notice was 
issued and ending immediately before the tenth anniversary of that day, —_ 
ft) tid 
2006/2865 _ 
Real Estate Investment Trusts (Financial Statements of Group Real, Estate Investment 
Trusts) Regulations 2006 (2 (nice eat") 8: 


Made by the Commissioners for HMRC under FA 2006 s 144, Sch 17 para 31(7) 
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Commentary—Simon's Taxes D7.1155. 


Preliminary 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Real Estate Investment Trusts (Financial Statements 
of Group Real Estate Investment Trusts) Regulations 2006, and shall come into force on Ist 
January 2007. 

(2) These Regulations have effect in relation to accounting periods beginning on and after Ist 
January 2007. 


2 Interpretation 

(1) In these Regulations— 
(a) a reference to Part 4 is a reference to Part 4 of the Finance Act 2006, 
(b) a reference to a section (without more) is a reference to that section of the Finance 
Act 2006, 
(c) a reference to Schedule 17 is a reference to Schedule 17 to the Finance Act 2006, and 
(d) a reference to paragraph 31 (however expressed) is a reference to paragraph 31 of 
Schedule 17. 

(2) In these Regulations— 
“financing costs” has the meaning given by section 115(4); 
“G (property rental business)” has the meaning given by paragraph 2(b) of Schedule 17; 
“G (residual)” has the meaning given by paragraph 2(c) of Schedule 17; 
“the Joint Ventures Regulations” means the Real Estate Investment Trusts (Joint Ventures) 
Regulations 2006; 
“open-ended investment company” has the meaning given by section 17(4)(e) of the Finance 
(No 2) Act 2005; 
“the principal company” is to be construed in accordance with section 134(2); 

' “significant influence” is to be construed in accordance with regulation 3(1); 
“UK business” is to be construed in accordance with paragraph 3(3) of Schedule 17. 

(3) In these Regulations— 
“for accounting purposes” means for the purposes of accounts drawn up in accordance with 
generally accepted accounting practice; 
“fair value accounting’ means a basis of accounting under which assets or liabilities are 
shown in the company’s balance sheet at their fair value; 
“generally accepted accounting practice” has the meaning given by section 50 of the Finance 
Act 2004; 
“joint venture” and “venturer” have the same meaning as for accounting purposes. 


3 Significant influence and profits available for distribution to equity holders 
(1) For the purposes of these Regulations a member of a group has significant influence over 
another entity if— 

(a) the member holds a percentage of the beneficial interest in the other entity, and 

(b) the members of the group hold more than 20% of the beneficial interest in that other 

entity. 
(2) For the purposes of these Regulations percentages of beneficial interest in an entity must be 
determined by reference to entitlement to profits available for distribution to equity holders. 
(3) Profits available for distribution to equity holders do not include any profits or assets 
available to equity holders otherwise than as equity holders. 
(4) For the purpose of determining profits available for distribution to equity holders in relation 
to an entity other than a company these Regulations have effect as if— 

(a) the entity were a company resident in the United Kingdom, and 

(b) the rights of persons in the entity were shares in the company. 


General 


4 Scope of these Regulations 
(1) These Regulations apply in respect of a group to which Part 4 applies in relation to an 
accounting period of the principal company. 
(2) In accordance with Schedule 17 the principal company must prepare— 
(a) a financial statement for G (property rental business) for the accounting period (see 
paragraph 31(2)(a)), 
(b) a financial statement for G (residual) for the accounting period (see paragraph 31(2)(c)), 


and 
(c) a financial statement for G (property rental business) in respect of its UK business (see 


paragraph 31(2)(d)). 
(3) In these Regulations— 
(a) regulations 5 to 11 make further provision relating to the content of — 
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(i) a financial statement for G (property rental business) for an accounting period, and 
(ii) a financial statement for G (residual) for an accounting period; 
(b) regulation 12 makes further provision relating to the content of a financial statement for 
G (property rental business) in respect of its UK business; and 
(c) regulation 13 contains further provisions. 


Financial statements for G (property rental business) and G (residual) 


5 General 
(1) In accordance with paragraph 31(3), a financial statement for G (property rental business) 
for an accounting period and a financial statement for G (residual) for an accounting period 
must specify— 

(a) income (in the manner specified in paragraph 31(3)(a)), 

(b) expenses (in the manner specified in paragraph 31(3)(d)), 

(c) profits before tax (in the manner specified in paragraph 31(3)(c)), and 

(d) assets valued (in the manner specified in paragraph 31(3)(d)). 
(2) The financial statement for G (property rental business) for an accounting period and the 
financial statement for G (residual) for an accounting period must exclude the following items— 


(a) transactions between one member of the group and another member of the group; 
(b) income and expenses payable between one member of the group and another member of 
the group; 3 
(c) the value of holdings of one member of the group in another member of the group; and 
(d) any balances held by one member of the group that relate to another member of the 
group. 
(3) In accordance with paragraph 31(5), where a non-member of the group holds a percentage of 
the beneficial interest in a member (other than the principal company), the financial statement 
for G (property rental business) for an accounting period and the financial statement for G 
(residual) for an accounting period must exclude that percentage of income, expenses, gains, 
losses, assets and liabilities of the member. 
(4) A reconciliation must be provided between— 


(a) the financial statement for G (property rental business) for an accounting period and the 
financial statement for G (residual) for that accounting period, and 
(b) the audited financial statements of the group for that accounting period (whether in the 
form of consolidated statements or of statements of individual members of the group). 

(5) The expenses must show the following amounts separately— 
(a) financing costs, and 
(6) all other expenses. 

(6) Financing costs— 
(a) in the case of the financial statement for G (property rental business) for an accounting 
period, must include Financing Costs (external) (see regulation 6), and 
(b) in the case of the financial statement for G (residual) for an accounting period, must 
include financing costs payable by a member of the group in respect of financing used in the 
business of G (residual). 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT12115—12145 (group conditions and rules: 
financial statements for G). 


6 Financing costs (external) 


(1) In the case of the financial statement for G (property rental business) for an accounting 
period, the amount of Financing Costs (external) is determined as follows— 

Step 1 

Determine the amount of the financing costs incurred in respect of the property rental business 


of G (property rental business) owed by group entities to non-group entities (the “outside 
financing costs”). 


Step 2 
Determine the percentages of the outside financing costs incurred in respect of— 


(a) the UK business of G (property rental business), and 
(6) other matters. 


The amount of Financing Costs (external) is the percentage of the outside financing costs 
incurred in respect of the UK business of G (property rental business). — , 


(2) If the outside financing costs are owed by a group entity (other than the principal company) 
and a non-group entity holds a percentage of the beneficial interest in that group entity, the 
outside financing costs must exclude that percentage of those costs. 


(3) For the purposes of paragraph (2), percentages of beneficial interest must be determined by 
reference to beneficial entitlement to profits available for distribution to equity holders. 


(4) In this regulation— PAM seocit | 
“group entity” means— erronslaper (s 
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(a) a member of the group, or 
(b) an entity which, under these Regulations, is treated as a member of the group for 
accounting purposes and for the purposes of the financial statements specified in regula- 
tion 4(2) (see regulations 9 to 11); and 

“non-group entity” means an entity which is not a group entity. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT12155 (group conditions and rules: 
financial statements — financing costs (external)), 


|7 Treatment of certain exceptional items 

(1) This regulation applies to the items specified in sub-paragraphs (ii) and (iii) of sec- 
tion 108(2)(4) (the “specified items”). 

(2) The financial statement for G (property rental business) for an accounting period and the 
financial statement for G (residual) for an accounting period must show the specified items. 


(3) For the purposes of paragraph 7 of Schedule 17 (which modifies section 108 (conditions for 
alance of business)), the specified items are excluded from— 


(a) the amount of the income, expenses and profits accruing from any business, and 
(b) the amount of the assets involved in any business.]! 

Amendments—' Regulation 7 substituted by the Real Estate Investment Trusts (Financial Statements of Group Real Estate 
Investment Trusts) (Amendment) Regulations, SI 2007/3536 regs 2, 3 with effect for accounting periods beginning on or 
after | January 2008, and ending on or after 7 January 2008: SI 2007/3536 reg 1(2). Reg 7 previously read as follows— 

“7 Treatment of certain exceptional items 
(1) This regulation applies to items which— 

(a) arise from events or transactions that are outside the ordinary transactions of the group, and 

(b) are not expected to recur regularly and frequently. 
(2) The financial statement for G (property rental business) for an accounting period and the financial statement for G 
(residual) for an accounting period must show the items to which this regulation applies. 
(3) For the purposes of paragraph 7 of Schedule 17 (which modifies section 108 (conditions for balance of business)), 
the items to which this regulation applies are excluded from— 

(a) the amount of the income, expenses and profits accruing from any business, and 

(b) the amount of the assets involved in any business.”. 


8 Beneficial interests in entities other than group companies 
(1) This regulation applies if— 
' (a) a member of a group holds a percentage of the beneficial interest in another entity, and 
\ (b) that other entity is not a member of the group. 
(2) The member of the group must account for income received from that other entity— 
(a) on the basis that the beneficial interest is held as an investment, and 
(b) in accordance with generally accepted accounting practice. 
(3) The financial statement for G (residual) must— 
(a) show the beneficial interest in that other entity as an asset of the member of the group, 
and 
(b) account for that beneficial interest in accordance with fair value accounting. 
(4) The general rules in paragraphs (2) and (3) are subject to further provisions relating to— 
(a) a joint venture (see regulation 9), 
(b) an open-ended investment company (see regulation 10), and 
(c) certain other non-corporate entities (see regulation 11). 


[9 Joint ventures 
(1) This regulation applies if— 
(a) a member of a group (the “venturing group”) is a venturer in a joint venture, and 
(b) notice has been given— 
(i) in accordance with the Joint Ventures Regulations for those Regulations to apply to the 
joint venture, or 
(ii) in accordance with the Real Estate Investment Trusts (Joint Venture Groups) Regula- 
tions 2007 for those Regulations to apply to the joint venture. 

(2) If the joint venture takes the form of a company, the joint venture must be treated, for 

accounting purposes, as a member of the venturing group for the purposes of the financial 

statements specified in regulation 4(2). 

(3) If the joint venture takes the form of another group (“the joint venture group”), the principal 

company of the venturing group must reflect the relevant information in its financial statements. 

(4) In paragraph (3) the “relevant information” means the information specified in sub- 

paragraphs (3) and (4) of paragraph 31 as set out in the financial statements of the principal 

company of the joint venture group.]' 

Amendments—! Regulation 9 substituted by the Real Estate Investment Trusts (Financial Statements of Group Real Estate 
Investment Trusts) (Amendment) Regulations, SI 2007/3536 regs 2, 4 with effect for accounting periods beginning on or 
after 1 January 2008, and ending on or after 7 January 2008: SI 2007/3536 reg 1(2). Reg 9 previously read as follows— 

“9 Joint ventures 

(1) This regulation applies if— es 
(a) a member of a group is a venturer in a joint venture, 
(b) the joint venture is a company, and 
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(c) notice has been given in accordance with the Joint Ventures Regulations for those Regulations to apply to the 
joint venture. 
(2) For the purposes of the financial statements ae in regulation 4(2), the joint venture must be treated, for 
accounting purposes, as a member of the group.’ 


10 Open-ended investment companies 


(1) This regulation applies if a member of a group has significant influence over an open-ended 
investment company. 


(2) For the purposes of the financial statements specified in regulation 4(2), the open-ended 
investment company must be treated, for accounting purposes, as a member of the group. 


11 Other non-corporate entities 

(1) This regulation applies if a member of a group has significant influence over a non-corporate 
entity. 

(2) For the purposes of the financial statements specified in regulation 4(2), that other entity 
must be treated, for accounting purposes, as a member of the group. 


Financial statements for G (property rental business) in respect of its UK business 


12 Contents of the financial statement 


(1) In accordance with paragraph 31(4), a financial statement for G (property rental business) in 
respect of its UK business must specify profits calculated in accordance with section 120 in 
relation to each member of the group. 


(2) In accordance with paragraph 31(5), where a non-member of the group holds a percentage of 
the beneficial interest in a member (other than the principal company), the financial statement 
for G (property rental business) in respect of its UK business must exclude that percentage of 
income, expenses, gains, losses, assets and liabilities of the member. 


(3) The financial statement must also show the following amounts separately— 


(a) capital allowances, and 
(b) financing costs. 


Further provisions 


13 Time by which financial statements must be supplied 


(1) The financial statements specified in regulation 4(2) must be supplied with, the company tax 
return for the relevant accounting period. 


(2) Accordingly, the filing date for those financial statements must be determined in accordance 
with paragraph 14 of Schedule 18 to the Finance Act 1998. 


2006/2866 
Real Estate Investment Trusts (Joint Ventures) Regulations 2006 


Made by the Treasury under FA 2006 s 138 


Made . . hewn «jth oieretpiae tenet QUCMIDER EUG 
Laid before the House of Commons... ...... 1 November 2006 
Coming into force .~.°. . . 7... « « . + Oo 
Commentary—Simon’'s Taxes D7.1166. 
PART 1 
INTRODUCTION 


1 Citation, commencement and interpretation 


(1) These Regulations may be cited as the Real Estate Investment Trusts dott Ventures) 
Regulations 2006 and shall come into force on Ist January 2007. 


(2) In these Regulations references to a numbered provision (without more) is a reference to the 
provision of the Finance Act 2006 bearing that number. 3 


(3) In these Regulations— ei t ; igs2 
“equity holder” means a person who— ( 


(a) holds ordinary shares in the joint venture company, or ROE Sepa 
(b) is a loan creditor of the joint venture company in respect of a toatl which is not a 
normal commercial loan, 


and any references 1 in these Regulations to profits or assets wananie for dietiution to a joint 
venture company’s equity holders does not include a reference to any Riad ax assets available 
for distribution to an equity holder other than as an equity holder; Acar, 
“joint venture company” means— enews? 
(a) a company carrying on a joint venture between a company to bee A ath 4 rabies and 
another person; or wy Seiog sdf (ay 
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(b) a company in which a member of a group to which Part 4 applies has an interest; 
“joint venture look through notice” means— 


(a) in the case of a company to which Part 4 applies, a notice given under regulation 2; and 
(b) in the case of a group to which Part 4 applies, a notice given under regulation 9; 


“venturing company” has the meaning given in regulation 2(1); 
“venturing group” has the meaning given in regulation 9(1); and 
other expressions defined for the purposes of Part 4 have the same meaning as they have there. 


PART 2 
SINGLE COMPANY REAL ESTATE INVESTMENT TRUSTS 


2 Notice 


(1) A company to which Part 4 applies may give a joint venture look through notice if the 
conditions in regulation 3(1) are satisfied. 

The company which gives the notice is referred to in these Regulations as the venturing 
company. 

(2) The notice must specify the accounting period of the venturing company from the beginning 
of which, and the joint venture company to which, these Regulations are to apply. 


(3) The notice must be given in writing to the Commissioners for Her Majesty’s Revenue and 
Customs before the beginning of the specified accounting period. 


(4) The notice must be signed by the company secretary or a director of the joint venture 
company to which these Regulations are to apply. 


(5) A venturing company may give a joint venture look-through notice at the same time it gives 
notice under section 109 (notice to enter the Real Estate Investment Trust regime) or at any later 
time when Part 4 applies to it. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13015—13055 (joint venture look through 
notice). 


3 Conditions 
(1) The conditions are as follows. 
Condition 1 
The venturing company is carrying on a joint venture with another person. 
Condition 2 
The joint venture takes the form of a company. 
Condition 3 
The joint venture company is carrying on a property rental business as defined in section 104. 
Condition 4 
The venturing company is beneficially entitled to 40% or more of the profits available for 
distribution to equity holders in the joint venture company. 
Condition 5 
The venturing company is beneficially entitled to 40% or more of the assets of the joint venture 
company available to equity holders in the event of a winding up. 
Condition 6 
The property rental business carried on by the joint venture company does not involve property 
that would fallin accordance with generally accepted accounting practice to be described as 
owner-occupied. 
Condition 7 
The joint venture company would satisfy Conditions 1 and 2 in section 108 (conditions for 
balance of business) if references in that section to— 
(a) the “tax-exempt business” were references to the joint venture company’s property rental 
business, and 
(b) the “company” were references to the joint venture company. 
(2) For the purposes of Conditions 6 and 7, owner-occupied property includes property held by 
the joint venture company and occupied by the venturing company. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13015 (joint venture look through notice 
conditions). 


4 Duration 

Once these Regulations have begun to apply to a joint venture company, they shall continue to 
apply to it unless and until the venturing company ceases to satisfy condition 4 or condition 5 in 
regulation 3. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13040 (joint venture look through notice: 
cessation of look through treatment). 2 
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5 Financial statements 


(1) A venturing company shall prepare a financial statement, in accordance with the Real Estate 
Investment Trusts (Financial Statements of Group Real Estate Investment Trusts) Regula- 
tions 2006 for each of its accounting periods in respect of any joint venture company in respect 
of which it has made an election that these Regulations should apply. 
(2) Paragraph 31 of Schedule 17 shall apply to the financial statement required under 
paragraph (1) as if— 
(a) references in sub-paragraphs (2) to (4) to the principal company were references to the 
venturing company; 
(b) references in sub-paragraphs (2) to (4) to G (property rental business) were references to 
the sum of C (tax-exempt) and the property rental business of the joint venture company; 
(c) references in sub-paragraphs (2) to (4) to G (residual) were references to the sum of C 
(residual) and so much of the business of the joint venture company as is not property rental 
business; 
(d) references to a member of a group were references to the venturing company or the joint 
venture company; and 
(e) for sub-paragraphs (5) and (6) there were substituted— 
“(5) The financial statements for G (property rental business) and G (residual) shall exclude 
that percentage of income, expenses, gains, losses, assets and liabilities of any joint venture 
company or companies equalling the percentage of beneficial interest in the joint venture 
company that is not held by the venturing company. 


(6) For this purpose, the percentage of beneficial interest shall be determined I by reference to 
beneficial entitlement to profits available for distribution to equity holders.” 


6 Requirements for venturing companies 


(1) A venturing company must include the proportion of the profits of the joint venture 
company to which it is beneficially entitled within the amount of the profits of its property 
rental business for the purposes of determining whether Condition 4 in section 107(8) is 
satisfied. 

(2) A venturing company must include the proportion of profits of the joint venture company to 
which it is beneficially entitled within the amount of profits arising from tax-exempt business for 
the purposes of determining whether the venturing company has satisfied Condition 1 in 
section 108(2). 

(3) A venturing company must include the percentage of assets to which it is beneficially entitled 
within the valuation of the assets involved in tax-exempt business for the purposes of calculating 
whether the venturing company has satisfied Condition 2 in section 108(3). 


(4) Section 115 and the regulations made under it shall apply as if for subsection (2) there were 
substituted— 
“(2) That sum is— 
(Profits + Financing Costs (JV)) / Financing Costs (external) 
where— 
(a) Profits means the aggregate of — 
(i) the profits of the tax-exempt business of the company before the off-set of capital 
allowances; 
(ii) the financing costs of the company’s property rental business as claimed for tax 
purposes; 
(b) Financing Costs (JV) means the aggregate of— 
(i) the company’s share of the profits of the property rental business of the joint 
venture company before the set-off of capital allowances, and 
(ii) the company’s share of the financing costs of the joint venture company’s property 
rental business as claimed for tax purposes; 
(c) Financing Costs (external) means the sum of the financing costs of C (tax-exempt) and 
the venturing company’s proportion of the financing costs of the UK property rental 
business of the joint venture company but disregarding in both cases PCM costs owed 
by the venturing company to the joint venture company and vice versa. 
HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13030-13035 Goins, venture look through 
notice: conditions and interest cover test). 


Modification—Modified to substitute FA 2006 s 115(2) in relation to a joint venture company, by the Real Estate Investment 
Trusts (Joint Venture Groups) Regulations, SI 2007/3425 reg 12. 


7 Tax charges and exemptions 
(1) This regulation specifies charges to, and exemptions from, tax which apply in the case of a 
venturing company and a joint venture company to which these Regulations apply. 


(2) Section 111 (effects of entry) and section 131 (effects of cessation) shall apply to the 
proportion of assets and business of the joint venture company in which the venturing company 
has an interest. — ; 


For this purpose references in those sections to— 7 | emesis 
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(a) C (pre-entry) shall be read as references to the venturing company’s interest in the joint 
venture company before the date on which a joint venture look through notice becomes 
effective; 
(b) C (tax-exempt) shall be read as references to the venturing company’s share of the 
property rental business of the joint venture company from the date on which a joint venture 
look through notice becomes effective. 
(3) Section 112 (entry charge) shall have effect in relation to a venturing company and a joint 
venture company with the following modifications— 
(a) a reference to a company to which Part 4 applies shall be treated as a reference to a UK 
resident joint venture company to which these Regulations apply, and 
(b) the reference in subsection (3)(a) to the aggregate market value of assets shall be treated as 
including the proportion of the venturing group member’s interest in the aggregate market 
value of the assets of the property rental business of the joint venture company. 
(4) Section 117 (cancellation of tax advantage) shall apply to the joint venture company. 
For this purpose references to a “company” shall be read as including a reference to a joint 
venture company to which these Regulations apply. 
(5) Sections 119(1) (exemption from corporation tax) and 120 (calculation of profits) shall apply 
in relation to the venturing company’s share of the profits deriving from the property rental 
business of the joint venture company. 
(6) Sections 124(1) and (2), 125 and 126 (corporation tax provisions) shall apply in relation to 
the venturing company’s share of a gain accruing to the joint venture company in respect of 
assets involved in the property rental business. 
For this purpose references to— 
(a) C (tax-exempt) shall be read as references to the venturing company and the UK property 
rental business of the joint venture company; and 
(b) C (residual) shall be read as references 
(i) to the venturing company insofar as it carries out business which is not tax exempt; 
and 
(ii) to the joint venture company insofar as it carries on other business which is not 
property rental business. 
(7) For the purposes of this regulation a reference to the “UK property rental business of the 
joint venture company” is a reference to— 
(a) the property rental business of the joint venture company if that company is UK resident, 
and 
(b) the property rental business in the UK of the joint venture company if that company 1s 
not resident in the UK. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13025—13030 (joint venture look through 
notice: effects of notice and conditions). 


8 Non-resident joint venture companies and single company UK real estate investment trusts 
(1) This regulation applies to a company and a non-UK resident joint venture company to which 
these Regulations apply. 
(2) Paragraph 32 of Schedule 17 shall apply with the following modifications— 
(a) references to the company shall be read as references to the non-UK resident joint venture 
company to which these Regulations apply; 
(b) sub-paragraph (7) shall apply as if— 
(i) the reference to a “UK resident member of a group to which Part 4 applies” was read 
as a reference to the UK resident company to which these Regulations apply, and 
(ii) for “which represents (wholly or partly and directly or indirectly) profits of UK 
property rental business of a non-UK resident member of the group, such proportion of 
the dividend as represents those profits” there were substituted “such proportion of the 
dividend as represents profits of the UK property rental business shall”. 
(3) Section 112 as modified by paragraph 11 of Schedule 17 shall apply to the non-UK resident 
joint venture company as if the reference in paragraph 11(1)(d) of Schedule 17 to a “non-UK 
resident member” was read as a reference to a non-UK resident joint venture company to which 
these Regulations apply. 


PART 3 
GROUP REAL ESTATE INVESTMENT TRUSTS 


9 Notice 

(1) A group of companies to which Part 4 applies (“the venturing group”) may give notice for 
these Regulations to apply if the conditions in regulation 10(1) are satisfied. 

(2) The notice must specify the accounting period of the principal company of the venturing 
group from the beginning of which, and the joint venture company to which these Regulations 
are to apply. 
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(3) The notice must be given in writing by the principal company of the venturing group to the 
Commissioners for Her Majesty’s Revenue and Customs before the beginning of the specified 
accounting period. 

(4) The notice must be signed by the company secretary or a director of the joint venture 
company to which these Regulations are to apply. 

(5) The principal company of the venturing group may give a joint venture look through notice 
at the same time it gives notice under section 109 (as modified by paragraph 8 of Schedule 17) 
(notice to join the Group Real Investment Trust regime) or at any later time when Part 4 applies 
to it. 


10 Conditions 

(1) The conditions are as follows. 

Condition | 

The venturing group is carrying on a joint venture with another company or person. 

Condition 2 

The joint venture takes the form of a company. 

Condition 3 

The joint venture company is carrying on a property rental business as defined in section 104. 
Condition 4 

One or more members of the venturing group are beneficially entitled in the aggregate to 40% or 
more of the profits available for distribution to equity holders in the joint venture company. 
Condition 5 

One or more members of the venturing group are beneficially entitled to 40% or more of the 
assets of the joint venture company available to equity holders in the event of a winding up. 
Condition 6 

The property rental business carried on by the joint venture company does not involve property 
that would fall, in accordance with generally accepted accounting practice, to be described as 
owner-occupied. 

Condition 7 

The joint venture company would satisfy Conditions | and 2 in section 108 (conditions for 
balance of business) if references in that section to the “tax-exempt business” and the 
“company” were read as references to the property rental business of the joint venture company. 
(2) For the purposes of Conditions 6 and 7 owner-occupied property includes property held by 
the joint venture company and occupied by a member of the venturing group. 


(3) For the purposes of these Regulations the property rental businesses of the venturing group 
and the joint venture company shall be treated as a single business. 


11 Duration 


Once these Regulations have begun to apply to a venturing group and a joint venture company 
they shall continue to apply to the venturing group and the joint venture company unless and 
until the venturing group ceases to satisfy either condition 4 or 5 in regulation 10 in respect of 
that joint venture company. 


12 Financial statements 


(1) The principal company of a venturing group shall include the information referred to in 
paragraph (2) in the financial statement submitted in accordance with the provisions of 
paragraphs 5(2) and 31 of Schedule 17. 


In the application of those provisions for the purposes of this paragraph— 


(a) references to each member are to be read as references to each joint par company in 
respect of which a joint venture look-through notice has been given; and 

(b) references to a non-member are references to a person or body which is neither a member 
of the venturing group nor a joint venture company in ph pe of which a ue venture 
look-through notice has been given. 


(2) The information is the percentage of income, expenses, gains, losses, assets sata liabilities of 
the joint venture company which represent interests of a member of the venturing group in the 
joint venture company. = 


The percentage shall be determined by reference to beneficial entitlement to Profits available for 
distribution to equity holders. 
HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT12105 (group REITs: financial statements = 

joint ventures). nets’ ; 
viggn olidttouph . gebel} 


13 Tax charges and exemptions dee Yate ike HAUS 


(1) Section 119 and section 120, shall apply in relation to a ventiariig group | ont a doin: venture 
company with the following further modifications. xiqqs 0) 218 
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(2) References to G (property rental business) shall be read as including the percentage of the 
venturing group’s interest in the property rental business of the joint venture company and 
references to G (residual) shall be read as including any non-property rental business of the joint 
venture company. 
(3) Sections 111 and 131 (joining and leaving group) shall apply in relation to a joint venture 
company as they apply to a group to which Part 4 applies. 
For this purpose references to becoming a member of the group are to be read as references to 
the time at which a joint venture look-through notice becomes effective. 
(4) Section 112 (entry charge) as modified by paragraph 11 of Schedule 17 shall have effect in 
relation to a venturing group and a joint venture company with the following further 
modifications— 
(a) a reference to a company to which Part 4 applies shall be treated as a reference to a UK 
resident joint venture company to which these Regulations apply, and 
(b) the reference in subsection (3)(a) to the aggregate market value of assets shall be treated as 
including the proportion of the venturing group member’s interest in the aggregate market 
value of the assets of the joint venture company 
(5) ade 117 applies. to a joint venture company as it applies to a company to which Part 4 
applies. 
(6) Section 124 as modified by paragraph 21 of Schedule 17 shall apply in relation to the UK 
joint venture company with the following further modifications— 
@) references to C (tax-exempt) shall be read as a reference to the joint venture company in so 
ar as 1t— 
(i) carries on property rental business, and 
(ii) is owned by a member of the venturing group. 
(b) references to C (residual) shall be read as a reference to the joint venture company in so 
far as it— 
(i) carries out other non-tax exempt business; and 
(11) is owned by a member of the venturing group. 
(7) Sections 125 and 126 as modified by paragraphs 21 and 22 of Schedule 17 shall apply to the 
joint venture company as if it were a member of the venturing group. 


(8) This regulation is subject to regulation 14. 


14 Joint ventures—entry charges 
(1) Where a venturing company to which Part 2 of these Regulations applies— 
(a) becomes the principal company of a group to which Part 4 applies, and 
(b) gives a new joint venture look through notice under regulation 9 (a “new notice”) in 
respect of that group and the joint venture company to which Part 2 previously applied, and 
(c) the venturing company’s shareholding in that joint venture company remains the same 
sections 111, 112 and 131 shall not operate to impose a charge to corporation tax under 
section 112(1) in respect of the assets involved in the property rental business of the joint venture 
company. 
(2) Where a venturing company to which Part 2 of these Regulations applies— 
(a) becomes the principal company of a group to which Part 4 applies, and 
(b) gives a new notice in respect of that group and the joint venture company to which Part 2 
previously applied, and 
(c) the venturing company’s shareholding in the joint venture company had increased in the 
period between the date on which the venturing company first gave a joint venture look 
through notice under regulation 2 (“the first notice”) and the date on which the new notice 
was given 
the provisions of paragraph (3) shall apply. 
(3) The notional income calculated under sections 111 and 112 (as modified by paragraphs 9 to 
11 of Schedule 17 and further modified by regulation 13(3) and (4)), shall be reduced by the 
amount of notional income that was calculated under sections 111 and 112 (as modified by 
regulation 7(2) and (3)) in respect of the assets involved in the property rental business of the 
joint venture company at the time the first notice was given. 
(4) Where a venturing company to which Part 2 of these Regulations applies— 
(a) becomes the principal company of a group to which Part 4 applies, and 
(b) gives a new notice in respect of that group and the joint venture company to which Part 2 
previously applied, and 
(c) increases its share holding in the joint venture company to 75% or more, and 
(d) gives a notice under section 109 (as modified by paragraph 8 of Schedule 17) making the 
venturing company and the joint venture company members of a group to which Part 4 
applies, 
sections 111 and 112 (as modified by paragraphs 9 to 11 of Schedule 17) shall continue to apply 
with the modifications set out in paragraph (5). 
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(5) The notional income shall be reduced by the amount of notional income that was calculatec 
as arising under sections 111 and 112 (as modified by regulation 7(2) and (3)) in respect of the 
assets involved in the property rental business of the joint venture company at the time the 
venturing company gave the first notice. 


(6) Where a venturing group to which Part 2 of these Regulations applies— 


(a) increases its share holding in the joint venture company to 75% or more, and 
(b) the joint venture company becomes a member of the group to which Part 4 applies 


sections 111 and 112 (as modified by paragraphs 9 to 11 of Schedule 17) shall continue to apply 
with the modifications set out in paragraph (7). 

(7) The notional income shall be reduced by the amount of notional income that was calculatec 
as arising under sections 111 and 112 (as modified by regulation 13(3) and (4)) in respect of the 
assets involved in the property rental business of the joint venture company at the time the 
venturing group gave the first notice under regulation 9 in respect of that company. 

HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13045 (joint venture look through notice 


change in percentage interest, with example). 
GREIT13050 (company becomes the principal company of a group GREIT, with example). 


15 Non-resident joint venture companies and group Real Estate Investment Trusts 


(1) This regulation applies to a venturing group and a non-UK resident joint venture company 
to which these Regulations apply. 


(2) Paragraph 32 of Schedule 17 shall apply with the following further modifications— 


(a) in sub-paragraph (1) the reference to a member of a group to which Part 4 applies shall be 
read as a reference to the joint venture company to which these Regulations apply; 

(b) references to the company shall be read as references to the joint venture company tc 
which these Regulations apply; 

(c) in sub-paragraph (7) the reference to a UK resident member of a group to which Part ¢ 
applies shall be read as a reference to a UK resident member of a venturing group to whict 
these Regulations apply. 


(3) Section 112 as modified by paragraph 11 of Schedule 17 shall apply to the non-UK residen 
joint venture company as if the reference in paragraph 11(1)(d) of Schedule 17 to a non-UK 
resident member were a reference to a non-UK resident joint venture company to which thes 
Regulations apply. 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT13055 (joint venture look through notice 
joint venture is a non-resident single company). 


2006/2867 
Real Estate Investment Trusts (Assessment and Recovery of Tax) Regulations 2006 


Made by the Treasury under FA 2006 s 122, Sch 17 paras 4 and 19 


Made” %. . eee ee ed NOVEMDEr 2000. 
Laid before the House of Commons... .... 1 November 2006 
Coming’ into force 02° S095, SA OV OE BID2e Se onary 2007 


Commentary—Simon’s Taxes D7.1127, D7.1128. 

HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT08060 (administration by UK-REIT). 
GREIT08065—08070 and 08080 (administration: quarterly returns and reconciliations, with examples). 

GREIT08075 and 08085-08095 (administration: attributions and reconciliations, with examples). 
GREIT08115—08120 (administration: quarterly returns). 

GREIT08125 (administration: gross payment). 


PART 4 
INTRODUCTORY 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Real Estate Investment Trusts soecnt anc 
Recovery of Tax) Regulations 2006 and shall come into force on Ist Janbary 2007. 


(2) In these Regulations— 


(a) “ICTA” means the Income and Corporation Taxes Act 1988 

(b) “FA 2006” means the Finance Act 2006; 

(c) “TMA” means the Taxes Management Act 1970 ‘i 

(d) “TCGA” means the Taxation of Chargeable Gains Act 1992: = 

(e) a reference to a numbered section or Schedule (without more) i isa seferenced to a section of 
or Schedule to, FA 2006 bearing that number; 


(3) In these Regulations— 


“C (residual)” has the meaning given by section 105(3)(c): oe 

“C (post- cessation)” has the meaning given by section 105(3)(@);_ 

“C (tax-exempt)” has the meaning given by section 105(3)(5); 

“G (post-cessation)” has the meaning given by paragraph 2(d) of Schedule Wp I 

“G (property rental business)” has the meaning given by paragraph 3(2)(b) of that Schriecili 
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“profits” means income and gains; and 
“UK profits” shall be construed in accordance with paragraph 3(2) of Schedule 17. 


Introduction 
2— (1) These Regulations provide for the deduction of sums representing tax— 
(a) where a company to which Part 4 of FA 2006 applies makes a distribution of profits of C 
(tax-exempt) or, 
(b) in a case where Part 4 of FA 2006 applies to a group by virtue of section 134(1), where the 
principal company makes a distribution out of the UK profits of G (property rental business). 
(2) Part 2 of these Regulations applies in the case of a company to which Part 4 of FA 2006 
applies but which is not part of a group to which that Part applies. 
(3) Part 3 of these Regulations modifies Part 2 of these Regulations in the case of— 
(a) C (post-cessation) where the company to which Part 4 of FA 2006 applied was not part of 
a group to which that Part applied; 
(b) a group to which Part 4 of FA 2006 applies; and 
(c) each UK resident company which is a member of G (post-cessation). 


PART, 2 
COMPANIES TO WHICH PART 4 OF FA 2006 APPLIES, BUT WHICH ARE 
NOT PART OF A GROUP 


Deduction of tax 
3— (1) This regulation applies if a company to which Part 4 of FA 2006 applies, and which is 
not part of a group to which that Part applies, makes a distribution of profits of C (tax-exempt) 
(“a relevant distribution”). 
(2) The company must, on making a relevant distribution, deduct from it a sum representing tax 
at the basic rate in force for the year in which it is made, unless (or to the extent that) 
regulation 7 authorises the distribution to be made without deduction of tax. 


Payments in an accounting period 
4— (1) This regulation applies if the company makes a relevant distribution in an accounting 
period of the company. 
(2) The company must deliver a return to an officer of Revenue and Customs for each return 
period in which the company makes a relevant distribution and which falls within the accounting 
period. 
(3) The return periods are— 
(a) the quarters ending upon 31st March, 30th June, 30th September and 31st December 
(“the quarter days”); and 
(b) any shorter period which— 
(i) starts on the first day of an accounting period and ends with the first or only quarter 
day in that accounting period; 
(ii) begins immediately after the last or only quarter day in that accounting period and 
ends on the last day of that accounting period; or 
(iii) is an accounting period which starts and ends within a quarter. 
(4) The company must deliver the return within 14 days after the end of the return period. 
(5) The return must show the amount of — 
(a) any relevant distributions made by the company in the return period, and 
(b) the tax (if any) payable by the company in respect of those payments. 
(6) The company must deliver, with the return for the return period which ends on the last day of 
an accounting period, a reconciliation statement showing, in relation to any distribution made 
during the accounting period, the amounts (if any) which are attributable to each of paragraphs 
(a) to (e) of section 123. 


Collection and payment of tax 
5— (1) Tax in respect of a relevant distribution is due, from the company making it, at the time 
by which the return on which the distribution must be included is required to be delivered. 
(2) The tax due is equal to the sum which the company is required to deduct from the relevant 
distribution under regulation 3(2). 
(3) The tax is payable without an officer of Revenue and Customs making any assessment. 


Certificates of deduction of tax 
6— (1) A company making a relevant distribution which is subject to deduction of tax by virtue 
of section 122 must furnish the recipient with a statement in writing showing— 
(a) the gross amount of the payment, 
(b) the amount of tax deducted, and 
(c) the actual amount paid. 
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(2) The duty imposed by paragraph (1) is enforceable at the suit or instance of the recipient. 


Gross payment of distributions 


7— (1) A payment of a relevant distribution must be made without deduction . income tax if 
the company reasonably believes that— 


(a) the person beneficially entitled to the payment is a person or body to which one of 
paragraphs (2) and (3) applies; 
(b) the recipient is a person or body to which paragraph (4) applies, and the payment satisfies 
the condition in paragraph (5); 
(c) the recipient is a partnership to which paragraph (6) applies; or 
(d) the distribution arises in respect of shares held as investments of the Overseas Service 
Pension Fund established pursuant to section 7(1) of the Overseas Aid Act 1966. 
This paragraph is subject to the qualifications in paragraphs (7) and (8). 
(2) This paragraph applies to— 
(a) a company resident in the United Kingdom for corporation tax purposes; and 
(b) a company that— 
(i) is not resident in the United Kingdom; 
(ii) carries on a trade in the United Kingdom through a permanent establishment; and 
(iii) is required to bring the relevant distribution into account in computing the chargeable 
profits (within the meaning of section 11(2) of ICTA). 


[((2A) But paragraph (2) does not apply to a Tax Elected Fund. 


(2B) In paragraph (2A) “Tax Elected Fund” has the meaning given by regulation 69Z42(2) of 
the Authorised Investment Funds (Tax) Regulations 2006.]! 
(3) This paragraph applies to— 
(a) a local authority; 
(b) a health service body within the meaning of section 519A(2) of ICTA; 
(c) a public office or department of the Crown to which section 829(1) of that Act applies; 
(d) a charity within the meaning of section 506(1) of that Act; 
(e) a body for the time being mentioned in section 507(1) of that Act (bodies which are 
allowed the same exemption from tax as charities the whole income of which i is applied to 
charitable purposes); 
(f) an Association of a description specified in section 508 of that Act (scientific research 
organisations); and 
(g) the European Investment Fund. 


(4) This paragraph applies to a payment which is made to— 


(a) the trustees of a scheme entitled to exemption under section 613(4) of that Act 
(Parliamentary pension funds); 

(b) the scheme administrator of a registered pension scheme; 

(c) the sub-scheme administrator of a sub-scheme which forms part of a split scheme 
pursuant to the Registered Pension Schemes (Splitting of Schemes) Regulations 2006; 

(d) the account provider for a child trust fund within the meaning of section 1(2) of the Child 
Trust Funds Act 2004 or the nominee of the account provider; 

(e) the account manager of an account within the meaning of regulation 4(1) of the 
Individual Savings Account Regulations 1998 or the nominee of the account manager; 

(f) the plan manager of a plan within the meaning of regulation 4(1) of the Personal Equity 
Plan Regulations 1989 or the nominee of the plan manager; 


and satisfies the condition in paragraph (5). 


(5) The condition is that the payment is to be applied for the purposes of the fund, scheme, 
account or plan mentioned in paragraph (4) in respect of which the recipient has duties. 


(6) This paragraph applies to a partnership each member of which is a person or body 
mentioned in paragraph (2), (3), or (4), provided that, in the case of a person Gebddy mentioned 
in paragraph (4) its share of the partnership profits are to be applied for the purposes of the 
fund, scheme, account or plan in respect of which that person or body has duties. ~ 


(7) If the owner of securities in a company that is a Real Estate Investment Trust has sold or 
transferred the right to receive a relevant distribution (whether before or after the sale or 
transfer), without selling or transferring those securities, the company must deduct ‘tax at the 
basic rate. 


(8) If the company reasonably believes, at the time that it makes a payment without deduction of 

tax, that paragraph (2), (3), (4) or (6) applies, but in fact none of those paragraphs applies, these 
Ree shall apply to the payment as if it were never one which could be made without 
deduction of tax. 


(9) Upon discovering that the payment mentioned in paragraph (8) is one from which tax should 
have been deducted, the company making it must deliver an amended return in accordance with 
regulation 11. us? Jewttl 21 mosis: 


2019 


HMRC Manuals—Guidance on Real Estate Investment Trusts Manual, GREIT09180 (dividend strips). 


Amendments—! Paras (2A), (2B) inserted by the Authorised Investment Funds (ax) "amendment tain 
ST 2009/2036 regs 2, 33 with effect from 1 September 2009. TR 1KNFOS 
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Assessments where relevant distribution included in return 
8— (1) This regulation applies if any tax in respect of a relevant distribution which is included in 
a return under these Regulations has not been paid at or before the time mentioned in 
regulation 5. 
(2) An officer of Revenue and Customs may make an assessment on the person who made the 
relevant distribution. 
(3) Tax may be assessed under this regulation whether or not it has been paid when the 
assessment is made. 


Assessments in other cases 
9— (1) This regulation applies if an officer of Revenue and Customs thinks— 
(a) that there is a relevant distribution which should have been included in a return under 
these Regulations and which has not been so included, or 
(6) that a return under these Regulations is otherwise incorrect. 
(2) An officer of Revenue and Customs may make an assessment on the person who made the 
relevant distribution to the best of the officer’s judgement. 


Application of Income Tax Acts provisions about time limits for assessments 

10— (1) The provisions of the Income Tax Acts about the time within which an assessment may 
be made apply to assessments under these Regulations, so far as those provisions refer or relate 
[os 

(a) the tax year for which an assessment is made, or 

(6) the year to which an assessment relates. 
(2) Paragraph (1) applies despite the fact that an assessment under these Regulations may relate 
to a return period which is not a tax year. 
(3) The provisions of section 36 of TMA (fraudulent or negligent conduct) about the 
circumstances in which an assessment may be made out of time apply accordingly on the basis 
that any such assessment relates to the tax year in which the return period ends. 
(4) Section 87 of TMA (late payments of tax on assessments made or payments due under 
Schedule 16 to ICTA) applies for the purposes of a payment due under regulation 4 or an 
assessment made under regulation 8 or 9. 


Company's duty to deliver amended return 
11— (1) This regulation applies if a company which has made a relevant distribution becomes 
aware that— 
(a) anything which should have been included in a return delivered by the company under 
‘these Regulations has not been so included, 
(b) anything which should not have been included ina return delivered by the company under 
these Regulations has been so included, or 
(c) any other error has occurred in a return delivered by the company under these Regula- 
tions. 
(2) The company must deliver an amended return correcting the error to an officer of Revenue 
and Customs without delay. 
(3) If the company delivers an amended return such assessments, adjustments, setoffs or 
payments or repayments of tax as are necessary for achieving the objective mentioned in 
paragraph (4) must be made. 
(4) The objective is that the resulting liabilities to income and corporation tax (including interest 
on unpaid or overpaid tax) of the company or any other person are the same as they would have 
been if a correct return had been delivered. 


PART 3 
COMPANY TO WHICH PART 4 OF FA 2006 FORMERLY APPLIED, 
AND GROUPS 
12— (1) Part 2 of these Regulations applies— 
(a) to a group to which Part 4 of FA 2006 applies; 
(b) to a company to which Part 4 of FA 2006 formerly applied, but which was not part of a 
group to which that Part applied, and ; 
(c) to a group to which Part 4 of FA 2006 formerly applied 
with the following modifications. 
(2) In a case falling within paragraph (1)(a) the modifications are that— 
(a) references to the company shall be read as references to the principal company; 
(b) references to a relevant distribution shall be read as references to a distribution out of 
amounts shown in the financial statements of G (property rental business) as— 
(i) the profits of the UK-resident members of the group; and 
(ii) gains accruing to UK-resident members of the group. 
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(3) In a case falling within paragraph (1)(b) references to company shall be read as references to 
a company to which Part 4 formerly applied. 
(4) In a case falling within paragraph (1)(c)— 
(a) references to company shall be read as references to the principal company of G 
(post-cessation); and 
(b) references to relevant distribution are to be read as references to a distribution out of 
amounts shown in the financial statements of G (property rental business) as— 
(i) the profits of the UK-resident members of the group; and 
(ii) gains accruing to UK-resident members of the group. 
G)mee 


Amendments—! Para (5) revoked by the Real Estate Investment Trusts (Assessment and Recovery of Tax) (Amendment) 
Regulations, SI 2006/3222 reg 2 with effect from 26 December 2006. This amendment removes reg 12(5) that was 
originally included as a result of a minor drafting error. 


2006/3170 
Taxation of Chargeable Gains (Gilt-edged Securities) (No 2) Order 2006 


Made by the Treasury, under TCGA 1992 Sch 9 para 1 
Made: os aption. era on) (Wade oo.® 2e Yo sete 2g wNayeRpeReOdD: 


Commentary—Simon’'s Taxes C2.825. 


1 Citation 


This Order may be cited as the Taxation of Chargeable Gains (Gilt-edged Securities) (No 2) 
Order 2006. 


2 Securities specified as gilt-edged securities 
For the purposes of Schedule 9 to the Taxation of Chargeable Gains Act 1992 (gilt-edged 
securities) the following securities are specified— 

4% Treasury Gilt 2016; 

1'/44% Index-Linked Treasury Gilt 2017; 

11/4% Index-Linked Treasury Gilt 2027; 

4'/74% Treasury Gilt 2027; 

414% Treasury Gilt 2046. 


2006/3262 
Lloyd’s Underwriters (Double Taxation Relief) (Corporate Members) Regulations 2006 


Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 1994s 229 


Made . . 2. . . . 6th December 2006 

Laid before the House of Commons . . . . . . 7th December 2006 

Coming into force. . .. . saps mh tinny » aed SL December 2006 
Preliminary 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Lloyd’s Underwriters (Double Taxation Relief) 
(Corporate Members) Regulations 2006 and shall come into force on 31st December 2006. 


(2) These Regulations shall have effect in relation to accounting periods ending on or after the 
date on which these Regulations come into force. 


2 Interpretation 
(1) This paragraph gives the meaning of abbreviated references to lepislationt used in these 
Regulations— 
“ICTA” means the Income and Corporation Taxes Act 1988; 
ae 2 of Part 18” means Chapter 2 of Part 18 of ICTA (rules governing relief by way of 
credit). 
(2) In these Regulations— 
“foreign amount of tax” has the meaning given by regulation 5(4); 
“foreign tax” means tax chargeable under the law of a territory outside the United Kingdom. 


General Scope of these Regulations 
3 General provisions 


(1) These Regulations make provision for giving credit for foreign tax pitivabte% in respect of 
profits or losses arising from a corporate member’s underwriting business in an emieseating 
period. n ie 
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(2) Relief from corporation tax shall be given under Chapters 1 and 2 of Part 18 of ICTA in 
respect of the foreign tax payable by allowing the amount of the pool of adjusted sums of 
foreign tax for an accounting period as a credit against the corporation tax payable on the profits 
arising from the corporate member’s underwriting business. 
(3) In these Regulations— 
(a) regulations 5 to 10 apply to determine how the amount of the pool of adjusted sums of 
foreign tax for an accounting period is ascertained, and 
(b) regulation 11 explains how the amount of the pool of adjusted sums of foreign tax for an 
accounting period is allowed as a credit against the corporation tax payable on the profits 
arising from the corporate member’s underwriting business. 


4 Application of sections in Chapter 2 of Part 18 
The following sections of Chapter 2 of Part 18 apply for the purposes of these Regulations— 
section 792 (interpretation of credit code); 
sections 793 to 795A (general rules); 
sections 797 to 798C (the measure of the foreign income); 
sections 805 and 806 (elections and claims). 


The Pool of Adjusted Sums of Foreign Tax 


5 Allocation of foreign tax to accounting periods 

(1) The amount of the pool of adjusted sums of foreign tax for an accounting period is 
calculated by reference to the foreign tax payable for the corresponding foreign period of 
accounting. 

(2) Adjusted sums of foreign tax must be calculated separately for each relevant territory outside 
the United Kingdom. 

(3) For the purposes of these Regulations an accounting period corresponds to a foreign period 
of accounting if the foreign period of accounting ends in the period of twelve months 
immediately preceding the beginning of the accounting period. 

Regulation 6 contains further provisions that apply if an accounting period or a foreign period 
of accounting is not a period of twelve months. 

(4) In these Regulations an amount of foreign tax payable for a corresponding foreign period of 
accounting is called a foreign amount of tax. 


6 Further provisions relating to accounting periods and to foreign periods of accounting 
(1) If a foreign period of accounting is more than twelve months— 
(a) the period must be split into successive periods of twelve months and a final period not 
exceeding twelve months, and 
(b) the profit of the corporate member’s underwriting business and the amount of foreign tax 
must be apportioned rateably. 
(2) If a foreign period of accounting is less than twelve months and more than one such period 
ends in the period of twelve months immediately preceding the beginning of the accounting 
period, the accounting period corresponds to all those foreign periods of accounting. 
(3) If a foreign period of accounting ends at a time which is within the immediately preceding 
twelve months period of more than one accounting period, the accounting period to which the 
foreign period of accounting corresponds is the first accounting period to begin after the foreign 
period of accounting ends. 
(4) In paragraph (3) “the immediately preceding twelve months period” means the period of 
twelve months immediately preceding an accounting period. 


7 Adjustments of foreign amounts of tax 

(1) If necessary, foreign amounts of tax must be adjusted in accordance with the provisions of 
this regulation to determine the adjusted sums of foreign tax. 

(2) The effective rate of foreign tax must be determined in accordance with the equation— 


13 
ERFT = nh we 


(3) In this regulation— 
ERFT = the effective rate of foreign tax; 
F = the foreign tax payable for the corresponding foreign period of accounting; 
P = the profit of the corporate member’s underwriting business arising in the relevant territory 
outside the United Kingdom for the foreign period of accounting in respect of which the 
foreign tax is payable. 
(4) If the effective rate of foreign tax for a corresponding foreign period of accounting is less 
than, or equal to, the average rate of corporation tax fixed for companies generally for the 
accounting period corresponding to the foreign period of accounting, the amount of the 
adjusted sum of foreign tax is the foreign amount of tax. 
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(5) If the effective rate of foreign tax for a corresponding foreign period of accounting is greater 
than the average rate of corporation tax fixed for companies generally for the accounting period 
corresponding to the foreign period of accounting, the amount of the adjusted sum of foreign 
tax is determined in accordance with the equation— 

CTR 


(6) In paragraph (5)— 
ASFT = the amount of the adjusted sum of foreign tax; 
CTR = the average rate of corporation tax fixed for companies generally for the accounting 
period corresponding to the foreign period of accounting; 
FT = the foreign amount of tax. 


8 Calculation of amount of pool of adjusted sums of foreign tax 
(1) The amount of the pool of adjusted sums of foreign tax for an accounting period is 
determined in accordance with the equation— 
PASFT = AASFT + ATA + BFA 
(2) In paragraph (1)— 
PASFT = the amount of the pool of adjusted sums of foreign tax; 
AASFT = the aggregate amount of adjusted sums of foreign tax; 
ATA = an additional transitional amount (see regulation 9(2)); 
BFA = the amount brought forward from the previous accounting period (see regula- 
tion 11(2)). 
(3) If regulation 10 applies, the amount of an adjusted sum of foreign tax must be determined in 
accordance with that regulation. 


9 Transitional provision 

(1) This regulation applies if, for the first accounting period for which these Regulations apply— 
(a) a corporate member has an amount of tax chargeable under the law of a territory outside 
the United Kingdom for which relief has not been given, and 
(b) that amount of tax relates to foreign periods of accounting earlier than the period to 
which the first accounting period corresponds. 

(2) If the corporate member so chooses, that amount of tax may be added to the pool of 

adjusted sums of foreign tax for that first accounting period. 

(3) If paragraph (2) applies, the amount of tax must be adjusted in accordance with the 

provisions of regulation 7 if necessary. 


(4) In any other case, relief must be given for that amount of tax before relief is given under 
these Regulations. 


10 Refunds of foreign tax 

(1) This regulation applies if— 
(a) relief for foreign tax paid is given by way of credit against United Kingdom tax on profits 
arising from a corporate member’s underwriting business, and 
(b) ete amount of that foreign tax (“the repaid amount”) is subsequently rt to..the 
member. 


(2) For the purposes of regulations 5 to 8 the repaid amount must be dealt with in accordance 
with paragraphs (3) and (4). 
(3) For the purposes of regulation 7— 
(a) the repaid amount is to be treated as if it were a foreign amount of tax repayable for the 
corresponding foreign period of accounting, and 
(b) the following are to be adjusted by deducting the repaid amount—: ~~"! 29 
(i) the foreign tax payable for the corresponding foreign period” of actounting (see 
paragraphs (2) and (3) of regulation 7), and ig 
(ii) the foreign amount of tax (see paragraphs (5) and (6) of regulation 7). 
(4) For the purposes of regulation 8 the repaid amount (adjusted, if necessary, under para- 
graph (3)) must be deducted from the amount AASFT. ee eee 
(5) Paragraph (6) applies if— > (sear 
(a) any credit for foreign tax has been allowed to a corporate member under. any, arrange- 
ments, and 
(b) the amount of that credit is subsequently rendered excessive by reason of. an ustment 
of the amount of any tax payable under the laws of a territory outside the United aan 
(6) The corporate member shall give notice in writing to an Officer of Revenue nue and Customs 
that an adjustment has been made that has rendered the amount of the credit excessive, ond 


(7) A notice under paragraph (6) must be given within one year from vv time of the making of 
the adjustment. | to gue bsjeu(b 
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(8) A corporate member which fails to comply with the requirements imposed by paragraphs (6) 
and (7) in relation to any adjustment shall be liable to a penalty of an amount not exceeding the 
amount by which the credit allowed has been rendered excessive by reason of the adjustment. 
(9) If the condition in paragraph (10) is met, any assessments may be made as are necessary to 
ensure that the total amount of the corporate member's income or chargeable gains is assessed, 
and the proper credit, if any, is given in respect of that income or those gains. 
(10) The condition is that it appears that the assessment to corporation tax made on the 
corporate member in respect of the income or chargeable gains— 

(a) is not made in respect of the full amount of that income or those gains, or 

(b) is incorrect having regard to the repaid amount. 
(11) Where the income is, or the chargeable gains are, entrusted to any person in the United 
Kingdom for payment, any such assessment may be made on the recipient of the income or 


gains; and, in the case of an assessment to corporation tax in respect of the income, may be 
assessed under Case VI of Schedule D. 


Double Taxation Relief Given 


) 
11 How relief is given 
(1) Relief from corporation tax for an accounting period in respect of foreign tax shall be given 
by allowing the amount of the pool of adjusted sums of foreign tax for that accounting period 
as a credit against corporation tax payable on the profits arising from a corporate member's 
underwriting business— 
(a) in that accounting period, or 
(b) in such one or more preceding accounting periods, beginning not more than three years 
before the accounting period mentioned in sub-paragraph (a), 
or partly in the one way and partly in the other as the corporate member may choose. 
(2) Any amount in the pool of adjusted sums of foreign tax for an accounting period that is not 
allowed as a credit against corporation tax in accordance with paragraph (1) shall be carried 
forward and added to the pool of adjusted sums of foreign tax for the next accounting period 
(see regulation 8(1)). 


2006/3271 
Overseas Life Insurance Companies Regulations 2006 


Made by the Treasury under FA 2003 s 156 


Maden. . . .  . seated Sono Naen SM Ne 2an7 tA December 2006 
Laid before the House of Commons... . . +. &th December 2006 
Coming into force. 2. be. 31st December 2006 


Commentary—Simon’s Taxes D4.116; D4.117. 


Citation, commencement and effect 


1 These Regulations may be cited as the Overseas Life Insurance Companies Regulations 2006, 
shall come into force on 31st December 2006 and shall have effect in relation to periods of 
account (whenever beginning) which end on or after that day. 


Interpretation 
2 In these Regulations— 


“overseas life insurance company” has the meaning given in section 156(5) of the Finance 
Act 2003; 
“period of account” has the meaning given in section 832(1) of the Income and Corporation 


Taxes Act 1988. 


‘Modifications of the Income and Corporation Taxes Act 
3 In relation to an overseas life insurance company, the Income and Corporation Taxes Act 1988 
shall have effect as if it were subject to the following modifications. 
4 In section 12 (basis of, and periods for, assessment), in subsection (7A) after “scheme” insert “or 
a qualifying overseas transfer”.! 


Amendments—! Regulation 4 revoked by the Overseas Life insurance Companies (Amendment) Regulations, $1/2007/2146 
regs 2, 3 with effect for periods of account beginning on or after 1 January 2007 which end on or after 14 August 2007: 
SI 2007/2146 reg 1(2). 


5— (1) Modify section 76 (expenses of insurance companies) as follows. 
(2) For subsection (3) substitute— 
“(3) For the purposes of this section “expenses payable” means— 


(a) where the company is a UK-authorised firm, expenses brought into account in the 
periodical return of the company for a period of account in line 12, 22 or 25 of Form 40 
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(the revenue account) in relation to the long-term business carried on by the company at a 
permanent establishment in the United Kingdom; 
[(b) where the company is an EEA firm or a Treaty firm— 


(i) so much of the expenses included in item II.8 or 9(a) of the [long-term business 
technical. account}? included in IAD accounts as are attributable to a permanent 
establishment in the United Kingdom through which the company carries on life 
assurance business; or 
(ii) so much of the expenses included in the income statement included in IAS accounts 
as are equivalent to expenses that would be included in item H.8 or 9(a) of the 
[long-term business technical account]? included in any IAD accounts and are so 
attributable;]! 

but does not include any of the amounts falling within subsections (4), (5) or (6).”. 
(3) In subsection (7), in Step 2— 
(a) in paragraph [(c)} (b) omit “or”, and 
(b) at the end insert— 
@5/0L 
[(e)]> equal to the amount— 


' FOTRA 
5 pcre 
TBLAGAB 


where— 


Sl is the amount given by Step 1, 

FOTRA is the amount of any profits and gains arising from a FOTRA security, or from 
any loan relationship represented by it (after applying the provisions of section 154(2) to 
(7) of the Finance Act 1996), excluded by virtue of the tax exemption condition of that 
security, 

TBLAGAB means the income from the investments of an overseas life insurance 
company referable in accordance with section 432A to the basic life assurance and 
general annuity business of the permanent establishment in the United Kingdom 
through which the company carries on life assurance business, and 

“FOTRA security” and “tax exemption condition” have the same meaning as in 
section 154(8) of the Finance Act 1996.”. 


(4) In subsection (11), in the definition of “the relevant income’ — 


(a) in paragraph (a), at the end insert “to the extent such income and gains fall to be attributed, 
for the purposes of section 11AA(2), to the permanent establishment in the United Kingdom 
through which the company carries on life assurance business”, 
(b) in paragraph (b), at the end insert “to the extent such distributions fall to be attributed, for 
the purposes of section 11 AA(2), to the permanent establishment in the United Kingdom through 
which the company carries on life assurance business.”.! 

[(5) In subsection (15), after the definition of “expenses payable” insert— 


“ “long-term business technical account” means the technical account for life-assurance 
business included in IAD accounts, or where the technical account included in the IAD 
accounts for non-life-insurance business of the company is used for all business, such part 
of that account as relates to the long-term business of the company;”.]* 


Amendments—' In para (2), modified TA 1988 s 76(3)(b) substituted, and para (4) revoked, by the Overseas Life insurance 
Companies (Amendment) Regulations, SI 2007/2146 regs 2, 4 with effect for periods of account beginning on or after 
| January 2007 which end on or after 14 August 2007: SI 2007/2146 reg 1(2). Substituted TA 1988 s 76(3)(b) previously 
read as follows— 

“(b) where the company is an EEA firm or a Treaty firm, so much of the expenses included in item II.8 or 9(a) of 
the profit and loss account included in IAD accounts as are attributable to a permanent establishment in the United 
Kingdom through which the company carries on life assurance business,”. 

? Words in para (2), in the substituted sub-s (3)(b)(i), (ii), substituted for words “profit and loss account”, and para (5) 
inserted, by the Overseas Life Insurance Companies (Amendment No 2) Regulations, SI 2007/3449 regs 2, 3 with effect in 
relation to periods of account which begin on or after 1 January 2008: SI 2007/3449 reg 1(2). 

> In sub-para (3)(a), letter “(c)” substituted for previous letter “(b)”, and in sub-para (3)(), inserted para (e) labelled as such 
(formerly labelled as para “(d)”), by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 
reg 3 with effect in relation to periods of account beginning on or after | January 2008 which end on or after 12 August 
2008: SI 2008/1924 reg 1(2). ‘ ; 


Sar (1) Modify section 431(2) (interpretative provisions relating to insurance companies) as 
ollows. 


[((1ZA) Modify subsection (2) in accordance with paragraphs (1A) to (5).]* eae 
[(1A) In the definition of “foreign business assets” omit— 

(@)eeitneter 

(b) “or” at the end of paragraph (a), and : 

(c) paragraph (b).}° daw oHRe 
(2) In the definition of “insurance company” — 7 Voth 


(a) in paragraph (a), after “contracts of insurance” insert “(a “UK-authorised firm”)*, and 
(b) in paragraph (b)— 1 levtboiteq 


’ 


11051 Overseas Life Insurance Companies Regulations 2006 2006/3271 reg 6 


[ (i) for “paragraph S(d) of Schedule 3 to that Act” substitute “sub-paragraph (d) or (da) of 
paragraph 5 of Schedule 3 to that Act (an “EEA firm’’)”;]? 

(i) after “Schedule 4 to that Act” insert “(a “Treaty firm”)”, and 

(ili) in sub-paragraph (ii) for “branch or agency” substitute “permanent establishment”. 


[(2A) In the case of an EEA firm or a Treaty firm, for the definition of “liabilities” substitute— 
““liabilities”, where the company concerned is an EEA firm or a Treaty firm— 


(a) does not include liabilities that have been reinsured, but 

(b) subject to that, means liabilities (including those which arise from deposit back 
arrangements) as determined in accordance with actuarial principles for the purposes of 
any return equivalent to a periodical return and required to be made by the company 
under the law of the territory in which the company is resident;”]? 


(3) In the definition of “overseas life insurance company” for “branch or agency” substitute 
“permanent establishment”. 


(4) Substitute the following definitions in the appropriate places— 


“liabilities”, where the company concerned is an overseas life insurance company, does not 
) include liabilities that have been reinsured, and (subject to that) means— 


(a) the long-term liabilities of the company determined for the purposes of the company’s 
periodical return on actuarial principles in accordance with section 5.6 of the Prudential 
Sourcebook (Insurers), or 

(b) in the case of liabilities not determined for the purposes of such a periodical return, 
liabilities as determined in accordance with actuarial principles for the purposes of any 
return equivalent to a periodical return and required to be made by the company under the 
law of the territory in which the company is resident;'? 


““value”, in relation to assets and where the company concerned is an overseas life 
insurance company, means— 


(a) their value as taken into account for the purposes of the company’s periodical 
return, or 

(b) where their value is not taken into account for the purposes of such a periodical 
return, their value as taken into account for the purposes of any return equivalent to a 
periodical return and required to be made by the company under the law of the territory 
in which the company is resident;”; 


ecees 


insurance business transfer scheme” means a scheme falling within section 105 of the 
Financial Services and Markets Act 2000 and includes a reference to— 


(a) an excluded scheme falling within Case 2, 3[, 4 or 5? of subsection (3) of that 
section; and 
(6) a qualifying overseas transfer;”. 
(5S) Insert the following definitions in the appropriate places— 
““free assets amount”, in relation to an overseas life insurance company, means the excess 
of the value of the relevant assets over the [relevant liabilities}*, and for the purposes of this 
definition— 
(a) relevant assets are such assets of the company’s long-term insurance fund as fall to 
be attributed, for the purposes of section 11AA(2), to the permanent establishment in 
the United Kingdom through which the company carries on long-term business; [and]* 
(5) relevant liabilities are— 


(i) such liabilities of the long-term business as fall to be attributed, for the purposes 
of section 11AA(2), to the permanent establishment; and 

(ii) any money debts (within the meaning of Chapter 2 of Part 4 of the Finance 
Act 1996) of the company which are not within sub-paragraph (i) above but which are 
owed in respect of that business and fall to be attributed, for the purposes of 
section 11AA(2), to the permanent establishment; and’ 


(c) the amount of the shareholders’ excess assets has the meaning given by sec- 
tion 432 A(8)(b);”;? 
““TAD accounts” means the accounts drawn up in accordance with the Council Directive 
of 19th December 1991 on the annual accounts and consolidated accounts of insurance 
undertakings (No91/674/EEC);”; 
[““IAS accounts” means accounts prepared in accordance with international accounting 
standards;”;]! 
“long-term insurance fund”, in the case of an overseas life insurance company where the 
company is an EEA firm or a Treaty firm, [means— 
(a) the technical account for [life-assurance]}* business of the company included in the 
IAD accounts; or 
[(aa) where the technical account included in the IAD accounts for non-life-insurance 
business of the company is used for all business, such part of that account as relates to 
the long-term business of the company; or]? 
(b) such part of the income statement ...* as relates to the life assurance business of the 


company included in the IAS accounts; 
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and references to assets of the long-term insurance fund shall be read as references to 
assets from which any income or gain is or would be included in [either that technical 
account or that part of the technical account or that part of the income statement)’, 


17% 


and]!;”; 
““neriodical return” means, in relation to an overseas life insurance company, where the 


company is an EEA firm or a Treaty firm, the [AD accounts [or the IAS accounts]';”; 

““qualifying overseas transfer” means so much of any transfer of the whole or any part of 
the business of an overseas life insurance company carried on through a permanent 
establishment in the United Kingdom as takes place in accordance with any authorisation 
granted outside the United Kingdom for the purposes of Article 14 of the Council 


Directive of Sth November 2002 concerning life assurance (No2002/83/EC);”. 
[(6) In subsection (2YC), at the end insert— 


“so far as that income and those gains fall to be attributed, for the purposes of sec- 
tion 11AA(2), to the permanent establishment in the United Kingdom through which the 
company carries on life assurance business.”. i 


(7) In subsection (2YD), at the end insert— 


“so far as those amounts and that deduction fall to be attributed, for the purposes of 
section 11AA(2), to the permanent establishment in the United Kingdom through which the 
company carries on life assurance business.” ]? 


Amendments—! In para (5), definition of “IAS accounts” inserted; and in the definition of “long-term insurance fund” 
words substituted; by the Overseas Life insurance Companies (Amendment) Regulations, SI 2007/2146 regs 2, 5 with 
effect for periods of account beginning on or after 1 January 2007 which end on or after 14 August 2007: SI 2007/2146 
reg 1(2). Words in the definition of “long-term insurance fund” in para (5) previously read as follows— 

“means the technical account for life assurance business of the company included in the IAD accounts, and references 
to assets of the long-term insurance fund shall be read as references to assets from which any income or gain is or 
would be included in the technical account”. 

? Para (2)(b)(i) substituted; in para (5), in definition of “long-term insurance fund, words in para (a) substituted for words 
“life assurance”, para (aa) inserted, and in para (b) words “as relates to” revoked and words substituted for words “that 
technical account or income statement”; by the Overseas Life Insurance Companies (Amendment No 2) Regulations, 
SI 2007/3449 regs 2, 4 with effect in relation to periods of account which begin on or after 1 January 2008; SI 2007/3449 
reg 1(2). Para 2(4)(i) previously read as follows— 

“() after “Schedule 3 to that Act” insert “(an “EEA firm’)’,”. 

> In para (1), reference “(2)” revoked; paras (1ZA), (2A) inserted; para (1A) substituted; in para (4), the substituted 
definition of “liabilities” revoked, and in the substituted definition of “insurance business transfer scheme”, words “, 4 or 
5” substituted for words “or 4”; in para (5), in the inserted definition of “free assets amount”, words substituted for 
words “aggregate of the relevant liabilities and the amount of the shareholders’ excess assets”, word “and” inserted at 
end of para (a), and para (c) and preceding word “and” revoked; and sub-ss (6), (7) inserted; by the Overseas Life 
Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 4 with effect in relation to periods of account 
beginning on or after 1 January 2008 which end on or after 12 August 2008: ST 2008/1924 reg 1(2). Para (1A) previously 
read as follows— 

“(1A) In the definition of “foreign currency assets” for the words from “which—” to the end substitute “which are 
denominated in a foreign currency and specified in a certificate given by a director of the company no later than three 
months after the end of the period of account as being all of the assets of the company’s long-term insurance fund 
which are held at that time during the period of account to enable the company to meet liabilities of its gross roll-up 
business which are denominated in that currency;” 


7 In section 431D (meaning of “overseas life assurance business”), in subsection (1), after 
“means life assurance business” insert “carried on through a permanent establishment in the 
United Kingdom by-an overseas life insurance company”. 


|[7A— (1) Modify section 431G (company carrying on life assurance business) as follows. 


(2) In subsection (1) after “life assurance business” insert “through a permanent establishment in 
the United Kingdom”, 


(3) In subsections (2) and (3)(a) and (b), after “life assurance business” insert “carried on 
through a permanent establishment in the United Kingdom” .]! 


Amendments—! This regulation inserted by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 6 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). A . 


[7B In section 431H (company carrying on life assurance business and other insurance business), 
in subsection (1), after “any other kind” insert “through a permanent establishment in the 
United Kingdom”. ]! ae 

Amendments—' This regulation inserted by the Overseas. Life insurance Companies. (Amendment) Regulations, 


SI 2007/2146 regs 2, 6 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). ; de a ; 


8— (1) Modify section 432A (apportionment of income and gains) as follows. 


[(2) In subsection (8)(b)(i) after “non-participating funds” insert “which are referable to the 
permanent establishment in the United Kingdom through which the company carries on life 
assurance business and”. ]/-? ee Se AD 

(3) After subsection (9A) insert— 0 


Sa DIsitw (DD )} 


“(9AA) In this section— “neq inane rested 


“assets” means those assets that fall to be attributed, for the purposes of section 11AA(2), 
to the permanent establishment in the United Kingdom through which the company 
carries on life assurance business; oi bebuloni yaeqmoo 
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“liabilities” means those liabilities that fall to be attributed, for the purposes of sec- 
tion L1AA(2), to the permanent establishment in the United Kingdom through which the 
company carries on life assurance business.”. 
Amendments—! Paragraph (2) substituted by the Overseas Life insurance Companies (Amendment) Regulations, 
SI 2007/2146 regs 2, 7 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). Para (2) previously read as follows— 
“(2) In subsection (8A) after “non-participating funds” insert “that are referable to the permanent establishment in the 
United Kingdom through which the company carries on life assurance business”.” 


* Para (2) revoked by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 5 with effect 
from 12 August 2008. 


9— (1) Modify section 432B (apportionment of receipts brought into account) as follows. 


(2) In subsection (3) after “business” insert [(in the first place]') “of the permanent establishment 
in the United Kingdom through which the company carries on life assurance business”. 


(3) In subsection (8G)— 
[(a) in the case of an EEA firm or a treaty firm— 


(i) for “any company” substitute “any overseas life insurance company where the company 
is an EEA firm or a Treaty firm”, and 
(ii) for “in line 13 of Form 40 in the periodical return of the company” substitute (in both 
places) “in the profit and loss account included in the IAD accounts, or in the income 
statement included in the IAS accounts,”, and]! 
(db) ... 
(c) at the end insert— 
““assets”’ shall be treated as references to such of the assets concerned as fall to be attributed, 
for the purposes of section 11AA(2) of the Taxes Act 1988, to that permanent establish- 
ment.””.* 

Amendments—' In para (2) words substituted for words “in (both places”, and in para (3) new sub-para (a) substituted for 
sub-paras (a), (b), by the Overseas Life insurance Companies (Amendment) Regulations, SI 2007/2146 regs 2, 8 with 
effect for periods of account beginning on or after | January 2007 which end on or after 14 August 2007: SI 2007/2146 
teg 1(2). Para (3)(a), (6) previously read as follows— 

: “(a) for “any company” substitute “any overseas life insurance company where the company is an EEA firm or a 

Treaty firm”, 
(b) for “in line 13 of Form 40 in the periodical return of the company” substitute (in both places) “in the profit and 
loss account included in the IAD accounts”, and”. 

? Para (3) revoked by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 6 with effect 
from 12 August 2008. 


10 After section 434A (computation of losses and limitation on relief) insert— 


“434AA Treatment of annuities 

An overseas life insurance company shall not be entitled to treat as paid out of profits or 
gains brought into charge to income tax any part of the annuities paid by the company which 
is referable to its life assurance business.”. 


11— (1) Modify section 440 (transfers of assets etc) as follows. 


(2) In subsection (2), in paragraph (4), for “is within another of those categories” substitute “is 
not within the corresponding category”. 


(3) In subsection (4)— 
(a) in paragraphs (a) [and (d) to (f)]' before “assets” insert “UK”, and 
(b) at the end insert— 
“(h) assets of the company which are not UK assets.”. 


(4) After subsection (4) insert— 
“(4AA) Section 13 of the Capital Allowances Act [2001]? (use for qualifying activity of plant 
or machinery provided for other purposes) shall apply in relation to any case in which an 
asset or part of an asset held by an overseas life insurance company— 


(a) ceases to be within the category set out in paragraph (/) of subsection (4) above; and 
(b) at the same time comes within another of the categories set out in that subsection. 


[((4AB) Where goodwill is acquired by an EEA firm or a Treaty firm (“the transferee”) as a 
result of an insurance business transfer scheme which has effect to transfer long-term 
business from any person who is not such a firm to the transferee— 
(a) if the goodwill (or part of it) was within the category set out in paragraph (e) of 
subsection (4) above immediately before the acquisition, the goodwill (or part) shall for the 
purposes of subsections (2) and (3) above be treated as being within that category 
immediately afterwards, and 
(b) if the goodwill (or part of it) was within the category set out in paragraph (/) of 
subsection (4) above immediately before the acquisition, the goodwill (or part) shall for the 
urposes of subsections (2) and (3) above be treated as being within that category 
immediately afterwards.)’”. 


(5) At the end insert— 
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“(7) For the purposes of this section UK assets are assets which fall to be attributed, for the 
purposes of section 11AA(2), to the permanent establishment in the United Kingdom 
through which the company carries on life assurance business. 


(8) Where the transferor company mentioned in subsection (2) is an overseas life insurance 
company, this section shall have effect, as regards the time immediately before the acquisition. 


(9) Where the acquiring company mentioned in subsection (2) is an overseas life insurance 

company, this section shall have effect as regards the time immediately after the acquisition.”. 

Amendments—! In para (3)(a), words substituted for words “to (f)” by the Overseas Life insurance Companies (Amend- 

ment) Regulations, SI 2007/2146 regs 2, 9 with effect for periods of account beginning on or after 1 January 2007 which 
end on or after 14 August 2007: SI 2007/2146 reg 1(2). < 

2 In para (4), in inserted sub-s (4AA) word inserted, and sub-s (4AB) inserted, by the Overseas Life Insurance Companies 


(Amendment No 2) Regulations, SI 2007/3449 regs 2, 5 with effect in relation to periods of account which begin on or 
after 1 January 2008: SI 2007/3449 reg 1(2). 


12— (1) Modify section 440A (securities) as follows. 
(2) In subsection (2)— 


(a) in paragraph (a) before “securities” in the first place where it occurs insert “UK”, 

(b) in paragraphs [(d) and]! (e) before “securities” insert “UK”, 

(c) in paragraph (d) omit “and”, and 

(d) at the end insert 
“and 
(g) the non-UK securities shall be treated for those purposes as a separate holding which is 
not of any of the descriptions mentioned in the preceding paragraphs.”. 


(3) After subsection (6) insert— 
“(6A) For the purposes of this section— 


(a) UK securities are such securities as are assets which fall to be attributed, for the 
purposes of section 11AA(2), to the permanent establishment in the United Kingdom 
through which the company carries on life assurance business; and 
(b) non-UK securities are securities which are not UK securities.”. 

Amendments—' In para (2)(b), words substituted for words “(c) to” by the Overseas Life insurance Companies (Amend- 


ment) Regulations, SI 2007/2146 regs 2, 10 with effect for periods of account beginning on or after 1 January 2007 which 
end on or after 14 August 2007: SI 2007/2146 reg 1(2). 


13 In section 440B (modifications where tax charged under Case I of Schedule D)— 
(a) for subsection (3) substitute— 


“(3) [Subsection (1) of section 440 has]! effect as if the only categories specified in 
subsection (4) of that section were— 


(a) UK assets of the long-term insurance fund, 
(6) other UK assets, and 
(c) assets of the company which are not UK assets, 


and UK assets has the meaning given by section 440(7).”, and 
(b) for subsection (4) substitute— 


“(4) Section 440A applies as if for paragraphs (a)[, (d) and (e)]! of subsection (2) there were 
substituted— 


“[(a) so many of the UK securities as are included in the company’s long-term insurance 
fund shall be treated for the purposes of corporation tax as a separate holding which is an 
asset of that fund,]! 
(b) any remaining UK securities shall be treated for those purposes as a separate holding 
which is not of the description mentioned in the preceding paragraph, and 
(c) the non-UK securities shall be treated for those purposes as a separate holding which is 
not of any of the descriptions mentioned in the preceding paragraphs.”.” 
Amendments—!' In para (a), in substituted sub-s (3), words substituted for words “Section 440(1) and (2) have”; in para (6), 
in substituted sub-s (4), words substituted for words “to (e)” and sub-s (4)(a) substituted; by the Overseas Life insurance 
Companies (Amendment) Regulations, ST 2007/2146 regs 2, 11 with effect for periods of account beginning on or after 


4 os ah 2007 which end on or after 14 August 2007: SI 2007/2146 reg 1(2). Substituted sub-s (4)(a) previously read as 
ollows— 


“(a) so many of the UK securities as are identified in the company’s records as securities by reference to the value of 
which there are to be determined benefits provided for under policies or contracts the effecting of all (or all but an 
insignificant proportion) of which constitutes the carrying on of long-term business, shall be treated for the 
purposes of corporation tax as a separate holding linked solely to that business,”. 


14 In section 442A (taxation of investment return where risk reinsured) after subsection (6) 
insert— is tail 


“(7) In the case of an overseas life insurance company, the investment return treated as 
accruing under this section in any accounting period in relation to a policy or contract shall 
be treated as chargeable profits within section 11(2) of the Taxes Act 1988 where the policy or 
contract is one which in that accounting period gives rise, or but for the reinsurance 
arrangement would give rise, to such profits.” ren Tey 
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[14ZA In section 444AA (transfers of business: deemed periodical returns)(b), in subsection (5), 
i case where the transferor is an EEA firm or a Treaty firm, for paragraphs (a) and (d) 
substitute— 


“(a) in respect of the amount of the relevant long-term business provisions immediately 
before the transfer, and 
(5) in respect of the value, immediately before the transfer, of the assets transferred.]! 
Amendments—! This regulation inserted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 7 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 


after 12 August 2008. But, this amendment has effect only in relation to transfers of business taking place on or after 
1 July 2008 (SI 2008/1924 reg 1(2), (3)). 


[14ZB In section 444ABA (relevant non-transferred assets)(c), in subsection (1), in a case where 
the transferor is an EEA firm or a Treaty firm, for the definition of BTO substitute— 


“BTO is the lesser of VA and APL, where— 


(a) VA is the value of the assets transferred by the insurance business transfer scheme 
shown (or treated as shown) in the periodical return of the transferor for the period of 
account of the transferor including the transfer date, and 
(b) APL is the amount of the profit or loss for the financial year shown in the balance 
sheet in the periodical return for the last period of account of the transferor ending before 
the transfer date, together with— 
(i) in the case of IAD accounts, the amount of profit or loss shown as being brought 
forward in that balance sheet, and 
(ii) in the case of IAS accounts, the amount of retained earnings shown as being 
brought forward in that balance sheet.]! 
Amendments—! This regulation inserted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 7 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 


after 12 August 2008. But, this amendment has effect only in relation to transfers of business taking place on or after 
1 July 2008 (SI 2008/1924 reg 1(2), (3)). 


/14ZC— (1) In a case where the transferor is an EEA or a Treaty firm, modify section 444ABB 
(retained assets)(d) as follows. 


(2) In subsection (1)— 


(a) for “RL13” (in both places) substitute “RL”; and 
(6) in the definition of RL13, for “AL13” substitute “APL”. 
(3) In subsection (1A) for paragraphs (a) to (c) substitute— 
“(a) APL is the amount of the profit or loss for the financial year shown in the balance 
sheet in the periodical return for the last period of account of the transferor ending before 
the transfer date, together with— 

(1) in the case of IAD accounts, the amount of profit or loss shown as brought forward 
in that balance sheet, and 
(ii) in the case of IAS accounts, the amount of retained earnings shown as brought 
forward in that balance sheet; 

(b) VE is the amount (if any) by which VA exceeds VTL where— 

(i) VA is the value of the assets transferred by the insurance business transfer scheme 
shown (or treated as shown) in the periodical return of the transferor for the period of 
account of the transferor including the transfer date, and _ 

(ii) VTL is the value of the liabilities transferred by the insurance business transfer 
scheme (but excluding those which arise from deposit back arrangements); and 

(c) relevant retained liabilities are any liabilities of the company’s long-term business 
which are owed by the company immediately after the transfer date and are shown (or 
treated as shown) as entries— 

(i) at items C3 (net of reinsurance) and G in IAD accounts, or 
(ii) at equivalent items in the balance sheet in IAS accounts.”.]! 

Amendments—! This regulation inserted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 7 with effect in relation to periods of account beginning on or after | January 2008 which end on or 


after 12 August 2008. But, this amendment has effect only in relation to transfers of business taking place on or after 
1 July 2008 (SI 2008/1924 reg 1(2), (3)). 


[144— (1) In a case where the transferor is an EEA firm or a Treaty firm, modify sec- 
tion 444A BD (transferor’s period of account including transfer) as follows. 
(2) In subsection (1), for paragraphs (a) and (>) substitute— 
“(a) the value of the liabilities transferred by the insurance business transfer scheme (but 
excluding those which arise from deposit back arrangements), exceeds 
(b) the value, immediately before the transfer, of the assets transferred by the insurance 
business transfer scheme,”’. 


(3) In subsection (1E) for “amount” (in the first place) substitute “value”.]' 
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Amendments—! This regulation substituted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 8 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 
after 12 August 2008. This regulation previously read as follows— 


“14A In section 444ABD (transferor’s period of account including transfer), in subsection (1)(b), in a case where the 
transferor is an EEA firm or a Treaty firm, omit “line 32 of”.”. 


1S= 
(1) In a case where the transferor is an EEA firm or a Treaty firm, modify section 444AC 
(transfer schemes: reduction of income of transferee) as follows. 


(2) In subsection (4) for the words from “lesser of” to the end substitute— 


“the amount of the profit or loss for the financial year shown in the balance sheet in the 
periodical return for the last period of account of the transferor ending before the transfer 
date, together with— 


(a) in the case of IAD accounts, the amount of profit or loss shown as being brought 
forward in that balance sheet, and 

(b) in the case of IAS accounts, the amount of retained earnings shown as being 
brought forward in that balance sheet.”. 


(3) Omit subsection (5).]! 


Amendments—! This regulation substituted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 9 with effect in relation to periods of account beginning on or after | January 2008 which end on or 
after 12 August 2008. But, this amendment has effect only in relation to transfers of business taking place on or after 
1 July 2008 (SI 2008/1924 reg 1(2), (3)). 

This regulation previously read as follows— 


“15— (1) Modify section 444AC (transfers of business: excess of assets or liabilities) as follows. 


(2) In subsections (2)(a), (2A)(5) and (5)(b), in a case where the transferee is an EEA firm or a Treaty firm, for 

“transferee’s line 31 amount in relation to the transfer” substitute “value of the assets transferred to the transferee’s 
long-term insurance fund in consideration of the assumption by the transferee of the liabilities to policy holders and 
annuitants”. 


(3) In subsection (SA), in a case where the transferor is an EEA firm or a Treaty firm— 


(a) for the words from “means—” to “other” substitute “means, in relation to an overseas life insurance company 
where the company is an EEA firm or a Treaty firm,”; and 
(b) omit “ (in either case)”. 


[15A In section 444A D(4)(b) (transfers of business: modification of s 83(2B) FA 1989), in a case 

where the transferee is an EEA firm or a treaty firm, for the words from “transferee’s” to “fund” 

substitute “value of the assets transferred to the transferee’s long-term insurance fund in considera- 

tion of the assumption by the transferee of the liabilities to policy holders and annuitants”. ]' 2 

Amendments—! Regulations 15, 15A substituted for previous reg 15 by the Overseas Life Insurance Companies (Amend- 
ment No 2) Regulations, SI 2007/3449 regs 2, 6 with effect in relation to periods of account which begin on or after 
1 January 2008: SI 2007/3449 reg 1(2). 

> This regulation revoked by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 10 with 
effect in relation to periods of account beginning on or after 1 January 2008 which end on or after 12 August 2008. But, 


this amendment has effect only in relation to transfers of business taking place on or after 1 July 2008 (SI 2008/1924 
reg 1(2), (3)). 


[15B In a case where the transferor or the transferee is an EEA firm or a Treaty firm (or both 
are), omit section 444AE (transfers of business: FAFTS).]! 
Amendments—' This regulation inserted by the Overseas Life Insurance Companies (Amendment). Regulations, 


SI 2008/1924 reg 11 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 
after 12 August 2008. 


[15C In section 444AEA (transfer schemes: anti-avoidance rule), in subsection (6), in the 
definition of “surplus-increasing transfer of assets”, in a case where the transferor is an EEA 
firm or a Treaty firm, for “increases the amount of total surplus shown in line 39 of Form 58” 
substitute “gives rise to an amount that increases the profits or reduces the losses shown’’.]! 
Amendments—! This regulation inserted by the Overseas Life Insurance ‘Companies (Amendment) Regulations, 
SI 2008/1924 reg 12 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 


after 12 August 2008. But, this amendment has effect only in relation to transfers of business taking place on or after 
1 July 2008 (SI 2008/1924 reg 1(2), (3)). 


16 In section 444AL (interpretation of sections 444AF to 444AK), in subsection Qi in a case 
where the transferor is an EEA firm or a Treaty firm— 
(a) for “insurance company” substitute “overseas life insurance company where the company 
is an EEA firm or a Treaty firm”, and 
(6) for “surplus on valuation as shown in the periodical return” substitute “balance on. the 
technical account — long-term business, so far as it relates to life assurance business caried on 
in the United Kingdom through a permanent establishment”. 


17 In section 460( 10A) (exemption from tax in respect of life or r endowment business) after 
“scheme” insert “or a qualifying overseas transfer”. 


18— (1) In Schedule 19A A (overseas life assurance fund)— — a eich 


(a) omit paragraph 5(5)(c) (and the reference to it in paragraph 2(3) of a ee gest 
(b) at the end insert— 
ie ft 


“6 In its application to an overseas life insurance company this Schedule ‘shall have See as if— 
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(a) the references in paragraphs 2 and 3 to assets of the long-term insurance fund were to such 
of those assets as fall to be attributed, for the purposes of section 11AA(2), to the permanent 
establishment in the United Kingdom through which the company carries on life assurance 
business; and 

(b) the references in paragraphs 2 and 4 to the liabilities of the company’s long-term business 
were to such of those liabilities as are attributable to the permanent establishment; and 

(c) the references in paragraph 4(1) and (2) to liabilities of the company’s long-term insurance 


fund which represent a money debt, and the reference in paragraph 4(5)(b) to money debts of 


the company, were references to such of those liabilities or debts as fall to be attributed, for 
the purposes of section 11AA(2), to the permanent establishment.”.! 
Amendments—' This regulation revoked by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 13 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). 


Modifications of the Finance Act 1989 
19 In relation to an overseas life insurance company, the Finance Act 1989 shall have effect as if 
it were subject to the following modifications. 
20 In section 82 (calculation of profits: bonuses etc), in subsection (2) at the end insert “to the 
extent that such amounts fall to be attributed, for the purposes of section 11AA(2) of the Taxes 
Act 1988, to the permanent establishment in the United Kingdom through which the company 
carries on life assurance business”. 
21 In section 82A (calculation of profits: policy holders’ tax), in subsection (1) at the end insert 
“and that such tax falls to be attributed, for the purposes of section 11AA(2) of the Taxes 
Act 1988, to the permanent establishment in the United Kingdom through which the company 
carries on life assurance business”. 
22— (1) Modify section 83 (receipts to be taken into account) as follows. 
(2) In subsection (2)(a) and (d) after “income” insert— 
“so far as such income falls to be attributed, for the purposes of section 11AA(2) of the 
Taxes Act 1988, to the permanent establishment in the United Kingdom through which the 
company carries on life assurance business”. 
[(2A) In subsection (2A), in the case of an EEA firm or a Treaty firm, omit paragraph (ac).] 
(3) In subsection (3)— 
(a) for “assets are added to the company’s long-term insurance fund” substitute— 
“assets become assets of the long-term insurance fund used or held for the purposes of the 
company’s United Kingdom permanent establishment, having immediately previously been held 
by the company otherwise than as assets of that fund or used or held otherwise than for those 
purposes”, and 
(b) after “amount” insert “equal to the value of the assets added”. 
(4) In subsection (6)— 
(a) in paragraph (a) at the end insert “or”, and 
(b) omit paragraph (b).! 
(5) In subsection (8) after the definition of “add” insert— 
“assets” means those assets that fall to be attributed, for the purposes of section 11AA(2), 
to the permanent establishment in the United Kingdom through which the company 
carries on life assurance business;”. 


Amendments—' Paragraphs (3), (4) revoked by the Overseas Life insurance Companies (Amendment) Regulations, 
SI 2007/2146 regs 2, 14 with effect in relation to such periods of account only where the transfer of business or 
demutualisation concerned took place before 21 March 2007: SI 2007/2146 reg 1(3). 

? Paragraph (2A) inserted by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 13 with 
effect in relation to periods of account beginning on or after 1 January 2008 which end on or after 12 August 2008. 


[22A In section 83XA (structural assets), in subsection (3), in the case of an EEA firm or a 

Treaty firm, for paragraph (a) substitute— 
“(a) assets listed under 1 and 2 in C(II) in Article 6 of the Council Directive of 19th 
December 1991 on the annual accounts and consolidated accounts of insurance undertak- 
ings (No 91/674/EEC), and”.]! 

Amendments—! This regulation inserted by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 15 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). 


[22B In the case of an EEA firm or a Treaty firm, omit sections 83YC to 83YF (financing- 
arrangement-funded transfers).]' 


Amendments—! This regulation inserted by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 14 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 
after 12 August 2008. 


23— (1) Modify section 83ZA (contingent loans) as follows. 
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(2) In subsection (8) after “non-technical account” insert “so far as such amounts fall to be 
attributed, for the purposes of section 11AA(2) of the Taxes Act 1988, to the permanent 
establishment in the United Kingdom through which the company carries on life assurance 
business”. 
(3) After subsection (8) insert— 
“(8A) In the case of an EEA firm or a Treaty firm, the reference in subsection (8) to the positive 
amounts brought into account as transfers to non-technical account shall be treated as a 
reference to so much of any positive amounts brought into account as transfers to non-technical 
account as— 
(a) is shown in the IAD accounts, and 
(b) falls to be attributed, for the purposes of section 11AA(2) of the Taxes Act 1988, to the 
permanent establishment in the United Kingdom through which the company carries on life 
assurance business.”’. 
(4) In subsection (9) before “allocated” insert “brought into account and”.’ 


Amendments—! This regulation revoked by the Overseas Life Insurance Companies (Amendment) Regulations, 
SI 2008/1924 reg 15 with effect in relation to periods of account beginning on or after 1 January 2008 which end on or 
after 12 August 2008. 


24— (1) Modify section 83A (meaning of “brought into account”), as follows. 
(2) After subsection (2) insert— 


“(2A) In the case of an EEA firm or a Treaty firm, subject to the following provisions of this 
section, the accounts recognised for the purposes of those sections [are— 


(a) such technical accounts (or such parts of those accounts) included in the IAD 
accounts, or 
(b) such parts of the income statements included in the IAS accounts, 


as relate to the whole of the company’s long-term business or such of that business as is 
carried on through the permanent establishment in the United Kingdom through which the 
company carries on life assurance business.]'”. 

(3) At the end insert— 


“(7) In the case of a UK-authorised firm references in this section to the company’s 
long-term business shall be treated as references to the whole of that business or to the whole 
of that business other than business in respect of which preparation of a revenue account for 
the purposes of Chapter 9 of the Prudential Sourcebook (Insurers) is not required.”. 
Amendments—' In para (2), in inserted sub-s (2A), words substituted by the Overseas Life Insurance Companies 
(Amendment No 2) Regulations, SI 2007/3449 regs 2, 7 with effect in relation to periods of account which begin on or 
after 1 January 2008: SI 2007/3449 reg 1(2). Inserted sub-s (2A) previously read as follows— 
“(2A) In the case of an EEA firm or a Treaty firm, subject to the following provisions of this section, the accounts 
recognised for the purposes of those sections are technical accounts included in the IAD accounts, or the income 
statement included in the IAS accounts, in respect of the whole of the company’s long-term business or such of that 


business as is carried on through the permanent establishment in the United Kingdom through which the company 
carries on life assurance business”. 


[24A In section 85A(6) (excess adjusted Case I profits)— 


(a) in paragraph (a), at the end insert “to the extent such income falls to be attributed, for the 
purposes of section 11AA(2) of that Act, to the permanent establishment in the United 
Kingdom through which the company carries on life assurance business”, 
(b) in paragraph (b), at the end insert “to the extent such gains fall to be attributed, for the 
purposes of section 11AA(2) of that Act, to the permanent establishment in the United 
Kingdom through which the company carries on life assurance business”.]' 

Amendments—'! This regulation inserted by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 17 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). — 


25 In section 88 (corporation tax: policy holders’ fraction of profits), in subsection ¢6)}— 
(a) after “business” insert satin i onl 
“80 far as that income and those gains fall to he attributed, for the Mash (ait section 11AA(2) 
of the Taxes Act 1988, to the permanent establishment in the United Kingdom through which 
the company carries on life assurance business”, and 7p 
(b) at the end insert— oa PN pap geata 
“so far as those amounts and that deduction fall to be attributed, for the purposes of 
section 11AA(2) of the Taxes Act 1988, to that permanent establishment”! 
Amendments—' This regulation revoked by the Overseas Life Insurance Companies, sary 2008 erp 


SI 2008/1924 reg 16 with effect in relation to periods of account beginning on or + | January . 
after 12 August 2008. ifs “ 


; ele aie! T ho antmbecen ! 
26— (1) Modify section 89 (policy holders’ share of profits) as follows, — ‘Aeneid slsahed Ten 
(2) In subsection (1 B)— ' 

(a) after “business” insert— pong.) b Sion hele 268 S 
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“so far as that income and those gains fall to be attributed, for the purposes of section 11AA(2) 
of the Taxes Act 1988, to the permanent establishment in the United Kingdom through which 
the company carries on life assurance business”, and 


(b) at the end insert— 


“so far as those amounts and that deduction fall to be attributed, for the purposes of 


section 11AA(2) of the Taxes Act 1988, to that permanent establishment’. 
(3) In subsection (2), in paragraph (b), after “distributions” insert— 
“, So far as those distributions fall to be attributed, for the purposes of section 11A A(2) of the 


Taxes Act 1988, to the permanent establishment in the United Kingdom through which the 
company carries on life assurance business, ”’. 


(4) In subsection (5) after “business” insert “carried on at a permanent establishment in the United 
Kingdom”. 


(5) In subsection (6) after “provide” insert “and subject to subsection (6A)”. 
(6) After subsection (6) insert— 


“(6A) In the case of an EEA firm or a Treaty firm, in this section “brought into account” 
[means brought into account— 


(a) in such technical accounts (or such parts of those accounts) included in the IAD accounts, 
or 
(b) in such parts of the income statements included in the IAS accounts, 


as relate to the whole of the company’s long-term business or such of that business as is carried 
on through the permanent establishment in the United Kingdom through which the company 
carries on life assurance business. ]'” J? 


Amendments—' In para (6), in inserted sub-s (6A), words substituted by the Overseas Life Insurance Companies 
(Amendment No 2) Regulations, SI 2007/3449 regs 2, 8 with effect in relation to periods of account which begin on or 
after 1 January 2008: SI 2007/3449 reg 1(2). Inserted sub-s (6A) previously read as follows— 

“(6A) In the case of an EEA firm or a Treaty firm, in this section “brought into account” means brought into account 
in the technical accounts included in the IAD accounts, or the income statement included in the IAS accounts, in 
respect of the whole of the company’s long-term business or such of that business as is carried on through the 
permanent establishment in the United Kingdom through which the company carries on life assurance business.”. 

? This regulation revoked by the Overseas Life Insurance Companies (Amendment) Regulations, SI 2008/1924 reg 17 with 
effect in relation to periods of account beginning on or after | January 2008 which end on or after 12 August 2008. 


Modification of the Taxation of Chargeable Gains Act 1992 


. 27 In relation to an overseas life insurance company, the Taxation of Chargeable Gains Act 1992 


shall have effect as if it were subject to the following modifications. 


28 In section 10B (non-resident company with United Kingdom permanent establishment), in 


subsection (1)(b) omit “situated in the United Kingdom and”. 
29 In section 185 (deemed disposal of assets on company ceasing to be resident in UK), in 
subsection (4)— 

(a) in paragraph (a) omit “are situated in the United Kingdom and”, and 

(b) in paragraph (b) omit “are so situated and”. 
30 In section 212 (annual deemed disposal of holdings of unit trusts etc) after subsection (5) 
insert— 


“(5A) In its application to an overseas life insurance company, this section shall have effect as 
if the references in subsections (1) and (2) to assets were to such of the assets concerned as 
fall to be attributed, for the purposes of section 11AA(2) of the Taxes Act, to the permanent 
establishment in the United Kingdom through which the company carries on life assurance 
business.”. 
31 In section 213 (spreading of gains and losses under section 212), in subsection (4) after 
“long-term business” insert “in the United Kingdom through a permanent establishment”. 


32 In Schedule 7A (restriction on set-off of pre-entry losses), after paragraph 1(4) insert— 
“(4A) Where— 


(a) an asset is held by an overseas life insurance company, and 
(b) section 440 of the Taxes Act applies at any time in relation to the asset, 


the asset shall not be treated for the purposes of sub-paragraph (3A)(b) above as having 
become a chargeable asset at that time.”. 


Modification of the Finance (No 2) Act 1992 
33— (1) In relation to an overseas life insurance company, the Finance (No 2) Act 1992 shall have 
effect as if it were subject to the following modifications. 
(2) In section 65 (life assurance business: I minus E basis) omit subsection (2)(ab).' 


Amendments—! This regulation revoked by the Overseas Life insurance Companies (Amendment) Regulations, 
SI 2007/2146 regs 2, 19 with effect for periods of account beginning on or after | January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). 
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Modification of the Finance Act 1995 


34— (1) In relation to an overseas life insurance company, the Finance Act 1995 shall have effect 
as if it were subject to the following modifications. 


(2) In Schedule 8, in paragraph 55(1)— 
(a) for “33, 37, 38 and 45(1) and (3)” substitute “33 and 37”, and 
(b) omit the words from “paragraph 46” to the end. 


Modification of the Finance Act 1996 


35— (1) In relation to an overseas life insurance company, the Finance Act 1996 shall have effect 
as if it were subject to the following modifications. 

(2) In Schedule 9, in paragraph 12 (continuity of treatment: groups etc), in subsection (1)(d) omit 
[the words from “within the meaning” to “overseas life insurance company)”]!. 

Amendments—! Words in para (2) substituted for words “ “by paragraph 6(9) of Schedule 19AC to that Act””, by the 


Overseas Life insurance Companies (Amendment) Regulations, SI 2007/2146 regs 2, 20 with effect for periods of account 
beginning on or after | January 2007 which end on or after 14 August 2007: SI 2007/2146 reg 1(2). 


Modification of the Capital Allowances Act 2001 


36— (1) In relation to an overseas life insurance company, the Capital Allowances Act 2001 shall 
have effect as if it were subject to the following modifications. 


[(2) In section 255 (apportionment of allowance and charges), after subsection (1B) insert— 


“(2) In its application to an overseas life insurance company, subsection (1A) has effect’ as if 
the references to liabilities were only to such liabilities as are attributable to the permanent 
establishment in the United Kingdom through which the company carries on the business 
concerned.”.]! 

Amendments—' Para (2) substituted by the Overseas Life insurance Companies (Amendment) Regulations, SI 2007/2146 
regs 2, 21 with effect for periods of account beginning on or after 1 January 2007 which end on or after 14 August 2007: 
SI 2007/2146 reg 1(2). Para (2) previously read as follows— 


“(2) In section 255 (apportionment of allowances and charges), in subsection (2) for “branch or agency” substitute 
“permanent establishment”.” 


Modification of the Finance Act 2002 
37 In relation to an overseas life insurance company, the Finance Act 2002 shall have effect as if 
it were subject to the following modifications. 
38 In section 66 (general interpretation of Part 2)— 
(a) in subsection (6)(a)— 
(i) for “branch or agency” substitute “permanent establishment”, ; 
(ii) for “Article 11 of the third life insurance directive’ substitute “Article 14. of the 
consolidated life assurance directive”; and 
(b) in subsection (7), for the definition of “the third life insurance directive” substitute— 
““the consolidated life assurance directive” means the Directive of the European Parliament 
and of the Council of 5th November 2002 concerning life assurance (No 2002/83/1EC); 7 
Amendments—! This regulation revoked by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 22(a) with effect for periods of account beginning on or after 1 January 2007 which endoon or after 
14 August 2007: SI 2007/2146 reg 1(2). 


39 In Schedule 22, in paragraph 10 (application of paragraphs 8 and 9 in case of transfer of 
insurance business) 
(a) in sub-paragraph (5)(a)— 
(i) for “branch or agency” substitute “permanent establishment”, 
(ii) for “Article 11 of the third life insurance directive” substitute “Article 14 of the 
consolidated life assurance directive”; and : 
(b) in sub-paragraph (6), for the definition of “the third life insurance directive” substitute— 
the consolidated life assurance directive” means the Directive of the European Parliament 
and of the Council of 5th November 2002 concerning life assurance (No 2002/83/EC);”.? 
Amendments—! This regulation revoked by the Overseas Life insurance Companies (Amendment) Regulations, 


SI 2007/2146 regs 2, 22(b) with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). : 


40 In Schedule 26— s aidsgg rads.6.9m09 
(a) in the case of an EEA firm or a Treaty firm, in paragraph 4 (contracts excluded by virtue 
of their underlying subject matter), in sub-paragraph (2A)— | 
(i) after paragraph (a) insert— Neh On © lary GRR UOnaaate RLY 
“(aa) the company is an EEA firm‘or a Treaty firm within the meaning of Chapter 1 
Part 12 of ICTA;”, and ‘ sy Wi tS? ni (C) 
(ii) in paragraph (/) for the words “is an approved derivative for the purposes of Rule [3.2.5 


: saheh le 


of the Insurance]! Prudential Sourcebook” substitute “is.a derivative instrument falling 


within article 23.3 of the EC Consolidated Life Directive (EC/2002/83)”. se 
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(b) in paragraph 28 (transactions within groups), in sub-paragraph (2)(d) omit [the words 
from “within the meaning” to the end]!. 


Amendments—' In para (a)(ii) words “4.3.5 of the Integrated”, and in para (b) words “ “by paragraph 6(9) of 
Schedule 19AC to that Act” ”, substituted by the Overseas Life insurance Companies (Amendment) Regulations, 
SI 2007/2146 regs 2, 23 with effect for periods of account beginning on or after 1 January 2007 which end on or after 
14 August 2007: SI 2007/2146 reg 1(2). 


41 In Schedule 29, in paragraph 89 (transfer of life assurance business), in sub-paragraph (1)(b) 
omit [the words from “within the meaning” to “overseas life insurance company)”]!. 


Amendments—' In para (2), words “ “by paragraph 6(9) of Schedule 19AC to that Act” ” substituted by the Overseas Life 
insurance Companies (Amendment) Regulations, SI 2007/2146 regs 2, 24 with effect for periods of account beginning on 
or after 1 January 2007 which end on or after 14 August 2007: SI 2007/2146 reg 1(2). 


Modification of the Insurance Companies (Overseas Life Assurance Business) (Compliance) 
Regulations 1995 


42— (1) In relation to an overseas life insurance company, the Insurance Companies (Overseas 
Life Assurance Business) (Compliance) Regulations 1995 shall have effect as if they were subject 
Yto the following modifications. 


(2) In paragraph 2(1), in the definition of “relevant business”, for “branch or agency” substitute 
“permanent establishment”. 


Repeals and revocations 
43— (1) The enactments specified in Part 1 of the Schedule are repealed to the extent specified. 
(2) The instruments specified in Part 2 of the Schedule are revoked to the extent specified. 


SCHEDULE 
REPEALS AND REVOCATION 


) Regulation 41 


PART 1 


Extent of Repeal 


Section 444B. 
Schedule 19AC. 


Section 89A. 
Schedule 8A. 


Section 214B. 
Schedule 7B. 


Section 97. 
Section 98. 
Section 101. 
Section 102. 
Schedule 9. 

Schedule 10. 
Schedule 11. 


In Schedule 8, in paragraph 55(1) the words 
from “paragraph 46” to the end. 

In Schedule 8, paragraphs 35, 38, 39, 40, 42, 
44, 45, 46, 48 and 49. 

In Schedule 9, paragraphs 2 and 6. 


Finance Act 1996 (c 8) Section 164(3). 
In Schedule 28, paragraph 5. 
In Schedule 31, paragraph 8(4) and (5). 


Finance Act 1997 (c 16) Section 67(5). 
_ Finance (No 2) Act 1997 (c 58) In Schedule 3, paragraph 13. 


Finance Act 2000 (c 17) Section 75(4). , 
In section 75(6), the words “In this 
section—” and paragraph (a). 

In Schedule 29, paragraph 39. 


In Schedule 2, paragraph 64(2). 


Enactment 


Income and Corporation Taxes Act 1988 


(c 1) 
Finance Act 1989 (c 26) 


Taxation of Chargeable Gains Act 1992 
(c 12) 


Finance Act 1993 (c 34) 


Finance Act 1995 (c 4) 


- Capital Allowances Act 2001 (c 2) 
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PART 2 
Instrument Extent of Revocation 
The Manufactured Dividends (Tax) Regulation 2(3)(a). 
Regulations 1997 (SI 1997/993) 
The Insurance Companies (Capital Regulation 8. 


Redemption Business) (Modification of the 
Corporation Tax Acts) Regulations 1999 
(SI 1999/498) 


The Individual Savings Account (Insurance 
Companies) (Amendment) 
Regulations 2000 (SI 2000/2075) 


Regulation 1A. 


The Overseas Life Assurance Fund Regulation 5. 


(Amendment) Order 2000 (SI 2000/2188) 


The Financial Services and Markets Article 49. 


Act 2000 (Consequential Amendments) Article 52(1)(1) and (2)(0). 
(Taxes) Order 2001 (SI 2001/3629) Article 59. 
Article 60(1)(d) and (2)(b). 
Article 72. 


Article 73(1)(6) and (2)(b). 


The whole instrument. 


The Overseas Life Insurance Companies 
Regulations 2004 (SI 2004/2200) 


The Finance Act 2004, Sections 38 to 40 Paragraph 36 of the Schedule. 
and 45 and Schedule 6 (Consequential 
Amendment of Enactments) Order 2004 
(SI 2004/2310) 


The Overseas Life Insurance Companies The whole instrument. 
(Amendment) Regulations 2005 
| I 2005/3375) 


Commentary—Simon’s Taxes D4.116, D4.117. 


2006/3281 
Films (Certification) Regulations 2006 


Made by the Secretary of State under Films Act 1985, Sch 1, para 10(1) 


WG ag woseee. .  . 2. 6. Ct Deeembere vin 
Laid before Par liament. . _. . 11th December 2006 
Coming into force in “accordance with regulation J 


Commentary—Simon's Taxes D7.1219. 


Citation and commencement 
1— (1) These Regulations may be cited as the Films (Certification) Regulations 2006. 
(2) This Order shall come into force only if the Films (Definition of “British Film”) (No 2) 
Order 2006 comes into force, and shall do so on the day that Order comes into force. 


(3) If the Films (Definition of “British Film”) (No 2) Order 2006 does not come into force 
before 31st March 2007, this Order is revoked with effect from that date. 


Note—Films (Definition of “British Film”) (No 2) Order 2006, SI 2006/3430, came into force on 1 January 2007. 


Interpretation 
2 In these Regulations— 


“the Act” means the Films Act 1985; 
“co-production film” means a film which by virtue of any Order in Council made under 
paragraph 4(5) of Schedule 1 to the Act is to be treated as if it is a British film for the 
purposes of Schedule 1 to the Act; 
“core expenditure” has the same meaning as in section 34(1) of the Finance Act 2006; 
“film production company’ * has the same meaning as in section 32 of the Finance Act 2006. 
“group of companies” means a company and all other companies which are its subsidiaries 
within the meaning of section 736 of the Companies Act 1985. 
“other expenditure” means all the expenditure on the work carried out in uthe making o of the 
film which is not core expenditure; 
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“producer” means the person by whom the arrangements necessary for the making of the film 
are undertaken; 

“theatrical release” means exhibition to the paying public at the commercial cinema; 

“UK expenditure” has the same meaning as in section 35(1) of the Finance Act 2006. 


Applications 


3 An application under paragraph 2(1) of Schedule | to the Act for the certification of a film as 
a British film, other than a co-production film, shall be made in writing to the Secretary of State. 


Particulars 
4 The application shall set out the particulars of the film described in the Schedule. 


Evidence 
5— (1) The application shall be accompanied by a statutory declaration made by the applicant 
as to the truth of the particulars given in the application. 
(2) A statutory declaration shall be deemed to be properly made by the applicant if it has been 
y made on behalf of the company by the Secretary or one of the directors of the company or a by 
any person duly authorised by the company to make the declaration on its behalf. 
6— [(1) Where an application for final certification seeks to rely on any point that may be 
awarded under paragraph 4A(5), 4B(5), 4C(5), 4A(6), 4B(6) or 4C(6) of Schedule 1 to the Act, 
the application shall be accompanied by a report prepared by a person referred to in 
paragraph (2) verifying the particulars in paragraphs 18 to 20 of the Schedule.]! 
(2) The person referred to in this paragraph is a person who is eligible for appointment as a 
company auditor under section 25 of the Companies Act 1989 and is not and was not at any 
time while the film was' being made— 
(a) in partnership with the applicant or any officer or servant of the applicant; 
(6) in the employment of the applicant or any officer or servant of the applicant; or 
(c) an officer or servant of the applicant or, if the applicant is a member of a group of 
companies, of any other company in that group. 
Amendments—! Para (1) substituted by the Films (Certification) (Amendment) Regulations, SI 2007/3478 reg 2 with effect 
from | January 2008: SI 2007/3478 reg 1(1). Para (1) previously read as follows— 
“(1) The application for final certification shall be accompanied by a report prepared by a person referred to in 
paragraph (2)— 
(a) verifying the particulars in paragraphs 18 to 24 of the Schedule; and 


(b) stating whether, in the opinion of that person, any point should be awarded under paragraphs 4A(5), 4B(5) or 
4C(5) of Schedule 1 to the Act.”. 


Transitional provision 
7— (1) Subject to paragraphs (2) and (3), the following Regulations are revoked— 


(a) the Films (Certification) Regulations 1985 (No 994); 

(b) the Films (Certification) (Amendment) Regulations 1999 (No 2224) 

(c) the Films (Certification) (Amendment) (No 2) Regulations 1999 (No 2334). 
(d) the Films (Certification) (Amendment) Regulations 2006 (No 642). 


(2) If an application falls to be determined by the Secretary of State in accordance with 
Schedule 1 to the Act as in force immediately before Ist April 2006 the Films (Certification) 
Regulations 1985 shall continue to have effect to the application as if the Films (Certification) 
(Amendment) Regulations 2006 [and these Regulations]' had not been made. 


(3) If an application falls to be determined by the Secretary of State in accordance with 
Schedule 1 to the Act as in force immediately before the commencement of these Regulations the 
Films (Certification) Regulations 1985 shall continue to have effect to the application as if these 
Regulations had not been made. 


Amendments—' Words in para (2) inserted by the Films (Certification) (Amendment) Regulations, SI 2007/3478 reg 3 with 
effect from 1 January 2008: SI 2007/3478 reg 1(1). 


SCHEDULE 
PARTICULARS 


Regulation 4 
1 Title of the film or, in the case of a series of films or a part thereof, the title of the series or 
art. 
D Teal playing time in minutes and seconds of the film, including credits and titles. 
3 Whether the application is for interim or final certification. 
4 Whether the film is intended for theatrical release. 
5 Name of the applicant. 
6 Address of the applicant’s principal place of business. 
7 Address of the applicant’s registered office. 
8 Registered number of the applicant. 
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9 Date of registration of the applicant. 
10 Date of the first day of principal photography. 
11 Date on which the film was completed for the purposes of Schedule | to the Act. 
12 If the ae seeks treatment of a series of films as a single film in reliance upon 
paragraph 1(2) of Schedule 1 to the Act— 
(a) the number of parts in the series; 
(b) the combined playing time in minutes and seconds of those parts, including credits and 
titles, and 
(c) the reasons why the series constitutes a self-contained work or is series of documentaries 
with a common theme. 
13 Type of film: documentary, animation or standard. 
14 If the film is a documentary, the reasons why the film should be considered to be a 
documentary. 
15 If the film is an animation, the reasons why the film should be considered to be an animation. 
16 The reasons why any point should be awarded under paragraphs 4A(3), 4B(3) or 4C(3) of 
Schedule | to the Act. 
17 The reasons why any point should be awarded under paragraphs 4A(4), 4B(4) or 4C(4) of 
Schedule | to the Act. 


18 If the applicant seeks to rely on paragraph 4A(5)(a)(i) of Schedule 1 to the Act, the total 
number of days of principal photography and the number of days of principal photography 
carried out in the United Kingdom. 


19 If the applicant seeks to rely on the rest of paragraph 4A(5), 4B(5) and 4C(5), the total 
expenditure of the work in relation to which the applicant is applying for points to be awarded 
and the expenditure of such work carried out in the United Kingdom. 


20 The nationality [or]! ordinary residence of all the persons mentioned in paragraphs 4A(6), 
4B(6) or 4C(6) of Schedule 1 to the Act in relation to whom the applicant is applying for a point 
to be awarded. 


Amendments—! Word “or” substituted for word “and” by the Films (Certification) (Amendment) Regulations, 
SI 2007/3478 reg 4 with effect from | January 2008: SI 2007/3478 reg 1(1). 


21 Total core expenditure. 
22 Total UK expenditure. 
23 Total non-UK expenditure by each country the expenditure is carried out in. 
24 Other expenditure on the work carried out in the making of the film which is not core 
expenditure. 
25 Shooting script in the English itipuase, 
26 A complete synopsis or treatment of the screenplay in the English language. 
27 Shooting schedule. 
28 Production budget. 
29 Copy of the chain of tile. 
30 If any part of the film is derived from any previous film (“the previous film”)— 
(a) for each part of the film so derived and in respect of which— 
(i) the two films do not have the same film production company or producer, and 
(ii) the previous film has not been certified under Schedule | to the Act, 
the playing time in minutes and seconds of that part; 


(b) the combined playing time in minutes and seconds of all the parts referred to in 
sub-paragraph (a); and 

(c) if the applicant seeks to rely on paragraph 5(2) of Schedule | to the Act the reasons why 
the subject matter of the film makes it appropriate for paragraph 5(1) of Schedule 1 to the Act 
not to be applied. 


2006/3296 
Taxation of Securitisation Companies Regulations 2006 
Made... . . . 11th December ssi 
Coming into force in accordance with regulation 1 


Commentary—Simon's Taxes B2.107. 


The Treasury make the following Regulations in exercise of the powers conferred upon t them by 
section 84 of the Finance Act 2005. 


A draft of this instrument was laid before and approved by a resolution of the si bea of 
Commons in accordance with section 84(7) of the Finance Act 2005. scars: bo13i 
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PRELIMINARY 


Citation, commencement and effect 


1— (1) These Regulations may be cited as the Taxation of Securitisation Companies Regula- 
tions 2006 and shall come into force on the day after the day on which they are made. 


(2) These Regulations have effect for periods of account beginning on or after Ist January 2007. 


Interpretation 
2— (1) In these Regulations— 


“asset-holding company” has the meaning given by regulation 6; 
“capital market arrangement” and “capital market investment” have the same meaning as in 
seeiton 72B(1) of the Insolvency Act 1986 (see paragraphs 1, 2 and 3 of Schedule 2A to that 
ct); 
“commercial paper funded company” has the meaning given by regulation 9; 
“financial asset” has the meaning it has for generally accepted accounting practice (subject to 
paragraph (2)) but— 
(a) [subject to paragraph (5)(i1)]' includes derivative contracts as defined for the purposes of 
Schedule 26 to the Finance Act 2002 (see paragraph 2(1) of that Schedule) whether 
otherwise constituting an asset or a liability, and 
[(b) does not include— 


(i) shares (other than shares in a securitisation company which is party to the capital 
market arrangement); 

(ii) derivative contracts as defined for the purposes of Schedule 26 to the Finance 
Act 2002 where the underlying subject matter is or includes shares (other than shares in a 
securitisation company which is party to the capital market arrangement) or land; 
(iii) loan relationships with embedded derivatives within section 94A(1) of the Finance 
Act 1996 (loan relationships with embedded derivatives) where the underlying subject 
matter of the embedded derivative is or includes shares or land; 
(iv) relevant assets within paragraph 7(1) of Schedule 6 to the Finance (No. 2) Act 2005 
(loan relationships with embedded derivatives) where the underlying subject matter of 
any embedded derivative is or includes shares or land.]! 


“ICTA” means the Income and Corporation Taxes Act 1988; 

“independent persons” means persons who are not connected with a company (and see 
paragraph (3)); 

[“insurance special purpose vehicle” has the same meaning as in section 431(2) of ICTA;]? 
“intermediate borrowing company” has the meaning given by regulation 7; 

“note-issuing company” has the meaning given by regulation 5; 

“related transaction” is to be construed in accordance with paragraphs (4) and (5); 

“retained profit” is to be construed in accordance with regulation 10; 

“securitisation company” has the meaning given by regulation 4; 

“specified regulations” means regulations 14 (corporation tax charge) and 16 to 20 (applica- 
tion, modification and non-application of provisions of the Corporation Tax Acts); 
“warehouse company’ has the meaning given by regulation 8. 


(2) For the purposes of these Regulations whether an asset acquired, held or managed by a 
company is a financial asset shall be determined at the time that asset is first acquired, held or 
managed by that company. = 


(3) Section 839 of ICTA (connected persons) applies for the purposes of the definition of 
“independent persons”, except that in applying the definition of “control” in that section a 
person is not to be treated as a participator in a company by reason only that he is a loan 
creditor of the company. 


(4) For the purpose of these Regulations one or more transactions are to be regarded as related 
transactions, in the case of any arrangements, if it would be reasonable to assume, from either or 
both of— 


(a) the likely effect of the transactions, and 
(b) the circumstances in which the transactions are entered into or effected, 


that none of the transactions would have been entered into or effected independently of the 
arrangements. 


(5) Transactions are not prevented from being related transactions, in the case of any arrange- 
ments, just because the transactions— 


(a) are hot between the same parties, or _ 
(b) are not between the parties to the capital market arrangements. 


Amendments—! Words in para (1)(a), in definition of “financial asset”, inserted, and para (1)(b) substituted, by the 
Taxation of Securitisation Companies (Amendment) Regulations, SI 2007/3339 reg 2(1), (2) with effect from the 
beginning of periods of account beginning on or after 1 January 2007 and current on 3 December 2007: SI 2007/3339 
reg 1(2). 

These amendments do not apply to a company to which the Taxation of Securitisation Companies Regulations, 
SI 2006/3296 apply in relation to a capital market arrangement in existence on 3 December 2007: SI 2007/3339 reg 1(3). 
Para (1)(b) previously read as follows— 
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“(b) does not include shares (other than shares in a securitisation company which is party to the capital market 
pa gee 
> In para (1), definition of “insurance special purpose vehicle” inserted by the Taxation of Securitisation Companies 
(Amendment No 2) Regulations, SI 2007/3401 reg 2(1), (2) with effect from the beginning of periods of account 
beginning on or after | January 2007 and current on 4 December 2007: SI 2007/3401 reg 1(2). 


Scope of these Regulations 


3— (1) These Regulations make provision as to the application of the Corporation Tax Acts in 
relation to a securitisation company. 


(2) The Regulations deal with the following matters— 


(a) they define “securitisation company” and related expressions (see regulations 4 to 10); 
(b) they specify securitisation companies to which specified regulations do not apply (see 
regulations 11 to 12); 
(c) they specify companies to which these Regulations do not apply (see [regulations 13 and 
13A]}); 
(d) they make provision as to profit of a securitisation company to be brought into account 
for an accounting period for corporation tax purposes (see regulation 14); 
(e) they make supplementary provision (see regulations 15 to 21). 

Amendments—' In para (2)(c), words eel es be words “regulation 13” by the Taxation of Securitisation Companies 


(Amendment) Regulations, SI 2007/3339 reg 2(1), (3) with effect from the beginning of periods of account beginning on 
or after | January 2007 and current on 3 December 2007: SI 2007/3339 reg 1(2). 


MEANING OF “SECURITISATION COMPANY” AND RELATED EXPRESSIONS 


Meaning of “securitisation company” 
4— (1) For the purposes of these Regulations a “securitisation company” means a company that 
meets conditions A and B. 


(2) Condition A is that the company is— 


(a) a note-issuing company (see regulation 5), 

(6) an asset-holding company (see regulation 6), 

(c) an intermediate borrowing company (see regulation 7), 
(d) a warehouse company (see regulation 8), or 

(e) a commercial paper funded company (see regulation 9). 


(3) Condition B is that the company has a retained profit (see regulation 10). 


Meaning of “note-issuing company” 


5— (1) For the purposes of these Regulations a “note-issuing company” means a company that 
meets conditions A to D. 


(2) Condition A is that the company is within section 84(2)(a) of the Finance Act 2005. 


(3) Condition B is that the securities that represent the capital market investment referred to in 
section 84(2)(a)(i1) of that Act are issued wholly or mainly to independent persons. 


(4) Condition C is that the total value of the capital market investments made under the capital 
market arrangement referred to in section 84(2)(a)(ili) of that Act is at least £10 million. 


(5) Condition D is that the company’s only business apart from the activity mentioned in 
section 84(2)(a)(i) of that Act (being party as debtor to a capital market investment), and apart 
from any incidental activities, [consists in— 

(a) one]! or both of the following activities— 


[ (i)]' acquiring, holding and managing financial assets forming the whole or part-of the 
security for the capital market arrangement; or 

[ @i)]' acting as guarantor in respect of loan relationships, derivative contracts, finance 
leases or other liabilities of other companies where the whole, or substantially the whole, of 
the company’s rights in respect of the guarantee (including any right of subrogation) form 
the whole or part of the security for the capital market arrangement[; or > 


(5) being party to a creditor relationship with an insurance special purpose vehicle.]' 


Amendments—!' In para (5), words substituted for words “consists in one” » previous sub-paras (a), (b) renumbered as 
paras (i), (ii) of new sub-para (a), and sub-para (b) and preceding word ‘ ‘or’ * inserted, by the Taxation of Securitisation 
Companies (Amendment No 2) Regulations, SI 2007/3401 reg 2(1), (3) with effect from the ree of ae of 
account beginning on or after | January 2007 and current on 4 December 2007: SI 2007/3401 reg 1(2). 


Meaning of “asset- holding company” + ae —— 
6— (1) For the purposes of these Regulations an “asset-holding company” means a company 
that meets conditions A and B. 
(2) Condition A is that the company’s business, apart from any ncidealal cine, consists in 
acquiring, holding and managing financial assets forming the whole or part of the security fora 
capital market arrangement entered into by a note-issuing company. ‘Y 


(3) Condition B is that the company’s [initial]' liabilities representing debtor relationships are 
owed wholly or mainly to a note-issuing company or intermediate borrowing as 
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Amendments—! In para (3), word inserted by the Taxation of Securitisation Companies (Amendment) Regulations, 
SI 2007/3339 reg 2(1), (4) with effect from the beginning of periods of account beginning on or after 1 January 2007 and 
current on 3 December 2007: SI 2007/3339 reg 1(2). 


Meaning of “intermediate borrowing company” 


7— (1) For the purposes of these Regulations an “intermediate borrowing company” means a 
company that meets conditions A and B. 


(2) Condition A is that the company’s only business, apart from any incidental activities, is to 
enter into and be a party to creditor relationships with— 


(a) an asset-holding company, 
[(aa) a partnership that would be an asset-holding company if it were a company,]! 
(b) a company that would be an asset-holding company if the assets forming the security for 
the capital market arrangement were financial assets, 
(c) a partnership that would be an asset-holding company if it were a company and the assets 
forming the security for the capital market arrangement were financial assets, ...? 
(d) another intermediate borrowing company[, or 
(e) an insurance special purpose vehicle. | 
(3) Condition B is that the company’s [initial]' liabilities representing debtor relationships are 
owed wholly or mainly to a note-issuing company or another intermediate borrowing company. 
Amendments—! Para (2)(aa), and word in para (3), inserted, by the Taxation of Securitisation Companies (Amendment) 
Regulations, SI 2007/3339 reg 2(1), (5) with effect from the beginning of periods of account beginning on or after 
1 January 2007 and current on 3 December 2007: SI 2007/3339 reg 1(2). 
? In para (2)(c), word “or” revoked, and para (2)(e) and-preceding word “or” inserted, by the Taxation of Securitisation 


Companies (Amendment No 2) Regulations, SI 2007/3401 reg 2(1), (4) with effect from the beginning of periods of 
account beginning on or after 1 January 2007 and current on 4 December 2007: SI 2007/3401 reg 1(2). 


Meaning of “warehouse company” 
8— [(1)]' For the purposes of these Regulations a “warehouse company” means a company 
whose business, apart from any incidental activities, consists in acquiring and holding financial 
assets for the purpose— 
(a) of transferring them to a company (whether or not yet in existence) that at the time of the 
transfer is, or as a result of the transfer will become, an asset-holding or note-issuing 
company, or 
(6) of itself becoming an asset-holding or note-issuing company. 
[(2) For the purposes of these Regulations the business of a warehouse company described in 
paragraph (1) shall be referred to as a “warehouse arrangement”.]! 
Amendments—! Para (1) renumbered as such, and para (2) inserted, by the Taxation of Securitisation Companies 


(Amendment) Regulations, SI 2007/3339 reg 2(1), (6) with effect from the beginning of periods of account beginning on 
or after | January 2007 and current on 3 December 2007: SI 2007/3339 reg 1(2). 


Meaning of “commercial paper funded company” 
9 For the purposes of these Regulations a “commercial paper funded company” means— 

(a) a company that was an asset-holding company but whose obligations under debtor 
relationships to a note-issuing company or intermediate borrowing company— 

(1) have been transferred to, or 

(ii) have been replaced by obligations under debtor relationships to, 
one or more companies carrying on a business of banking, or 
(b) a company that was an intermediate borrowing company but whose obligations under 
debtor relationships to a note-issuing company— 

(i) have been transferred to, or 

(ii) have been replaced by obligations under debtor relationships to, 
one or more companies carrying on a business of banking. 


Meaning of “retained profit” 

10— (1) For the purposes of these Regulations the “retained profit” of a securitisation company 
for an accounting period is the amount required by the capital market arrangement{, or]! related 
transaction [or a warehouse arrangement]' to be retained, made available to be retained, or 
designated as profits of the securitisation company (however described). 
(2) If retained profit relates to two or more accounting periods, it shall be apportioned on a just 
and reasonable basis between them. 
(3) If in an accounting period the securitisation company has insufficient funds available to meet 
the retained profit required by the capital market arrangement or a related transaction— 

(a) the amount of the retained profit for the purposes of these Regulations is the amount 

actually retained as profit for that accounting period, and 

(b) in a later accounting period the amount of the retained profit may be increased by up to 

the amount of the shortfall in the earlier period. 
Amendments—! In para (1), word substituted for words “or a”, and words inserted, by the Taxation of Securitisation 


Companies (Amendment) Regulations, SI 2007/3339 reg 2(1), (7) with effect from the beginning of periods of account 
beginning on or after 1 January 2007 and current on 3 December 2007: SI 2007/3339 reg 1(2). 
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COMPANIES TO WHICH SPECIFIED REGULATIONS DO NOT APPLY 


Securitisation companies that do not meet the payments condition 
11— (1) The specified regulations do not apply to a securitisation company that— 


(a) does not meet the payments condition, or 
(b) at any time has not met the payments condition. 


(2) The payments condition is that in any accounting period R is equal to or less than the sum of 
Pieter te trainer 
(3) In paragraph (2)— 
R is, subject to paragraph (6), the aggregate of— 
(a) amounts received by the securitisation company in the accounting period, and 
(b) amounts which have been— 
(i) retained as RA in that accounting period, or 
(ii) taken into account as RA for the purposes of this regulation i in a previous 
accounting period, 


where those amounts are no longer reasonably required to be retained as RA; 
P is the aggregate amount of— 


(a) payments made by the securitisation company in the accounting period and the 
following 18 months except payments which have already been taken into account for the 
purposes of this regulation for a previous accounting period, and 

(b) payments made by the securitisation company in the previous accounting period but 
not taken into account for the purposes of this regulation; 


RA is the aggregate of amounts retained by the securitisation company in the accounting 
period, which have not already been taken into account for the purposes of this regulation in 
a previous accounting period, which are reasonably required to— 

(a) provide for losses or expenses arising from the company’s business, or 

(b) maintain or enhance the company’s creditworthiness; and 
RP is the amount of the retained profit of the securitisation company in the accounting 
period. 


(4) If a securitisation company receives amounts or makes payments of amounts in a currency 
other than its functional currency, that amount shall be translated into the functional currency 
by reference to the appropriate exchange rate for the last day of the accounting period. 


(5) For the purposes of this regulation the aggregate amount of payments made includes any 
payment which was not made but which would have been made but for— 

(a) a legal prohibition, or 

(6) a reasonable excuse for failing to make that payment, 


but if any such payment is subsequently made it shall be disregarded. 


(6) In the case of a company which has elected in accordance with regulation ie) that these 
Regulations shall apply— 


(a) in the first accounting period to which these Regulations apply, R includes an’ Hemiount that 
would be given by the formula— 


R-P-—RA-—RP 
in relation to the previous accounting period (“the relevant accounting period”); 


(b) sub-paragraph (6)(ii) of the definition of R in paragraph (3) shall apply as if there were 
included in those amounts the aggregate of amounts retained by the company in previous 
accounting periods, in which these Regulations did not apply, which were pres in | required 
(Ko—— 

(i) provide for losses or expenses arising from the company’s business, or: 

(ii) maintain or enhance the company’s creditworthiness. 


(7) For the purposes of the formula in paragraph (6)(a)— 


R is the aggregate of amounts received by the company in the relevant accounting period; 
P is Ne aggregate amount of payments made by the company in the relevant accounting 
perio 
RA is the aggregate of amounts retained by the company for the relevant accounting period 
which were reasonably required to— 
(a) provide for losses or expenses arising from the company’s business, pf? EBD? 
(b) maintain or enhance the company’s creditworthiness; and © 8 
RP is. the amount that would be the retained profit of the company in uaa relevant 2 accounting 
period if these Regulations applied. . 


(8) In this regulation— be 6 este BMBRAE BCH (<0) 
paEpigyias exchange rate” has the meaning given in section 92D(2)(b) of the. ole 
ct 


“functional currency” has the meaning given in section PE of, fH Finance, Act. Ate) 7 
“payment” includes part of a payment. no 00 Hitit ae 
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Securitisation companies that have an unallowable purpose 
12— (1) The specified regulations do not apply to a securitisation company that— 
(a) has an unallowable purpose, or 
(b) at any time has had an unallowable purpose. 
(2) For the purpose of these Regulations a securitisation company has an unallowable purpose if 
the purpose for which the securitisation company is a party to— 


(a) the capital market arrangement, 
(6) any related transaction, or 
(c) any transaction in pursuance of the capital market arrangement, 


includes a purpose which is not amongst the business or other commercial purposes of the 
securitisation company. 


(3) If one of the purposes for which a securitisation company is at any time a party to— 


(a) any capital market arrangement, 
(6) any related transaction in the case of any capital market arrangement, or 
(c) any transaction in pursuance of any capital market arrangement, 


Yis a tax avoidance purpose, that purpose shall be taken to be a business or other commercial 
purpose of the securitisation company only where it is not the main purpose, or one of the main 
purposes, for which the company is party to the arrangements or transaction at that time. 

(4) In this regulation— 


“tax avoidance purpose” means any purpose that consists in securing a tax advantage for any 
other person; 
“tax advantage” has the same meaning as in [section 840ZA]! of ICTA (tax avoidance). 


Amendments—' In para (4), in definition of “tax advantage”, words substituted for words “section 709(1)” by the Taxation 
of Securitisation Companies (Amendment) Regulations, SI 2007/3339 reg 2(1), (7) with effect from the beginning of 
periods of account beginning on or after 1 January 2007 and current on 3 December 2007: SI 2007/3339 reg 1(2). 


COMPANIES TO WHICH THESE REGULATIONS DO NOT APPLY 


Securitisation companies on Ist January 2007 
13— (1) These Regulations do not apply to a company which before the start of the first 
accounting period of the company beginning on or after Ist January 2007— 


(a) is a securitisation company within section 83 of the Finance Act 2005 (application of 
accounting standards to securitisation companies), or 
(6) is a company in relation to which the following conditions are met— 


(1) it is party as debtor to a capital market investment, 
(11) securities representing that capital market investment are issued, and 
(iii) the capital market investment is part of a capital market arrangement. 
This is subject to paragraph (2). 
(2) The company may elect by notice in writing to Her Majesty's Revenue and Customs, within 
18 months of the end of that period, that these Regulations shall apply. 


(3) An election under paragraph (2) is irrevocable. 


[Securitisation companies to which section 83 of the Finance Act 2005 does not apply 
13A These Regulations do not apply to a company in a case where— 


(a) section 83(1) of the Finance Act 2005 does not apply by virtue of an election under 
regulation 2 of the Securitisation Companies (Application of Section 83(1) of the Finance 
Act 2005: Accounting Standards) Regulations 2007, and 

(b) the company continues to be party to the arrangement or transaction referred to in 
paragraph (1)(b) of regulation 2 of those Regulations.]' 


Amendments—! Regulation inserted by the Taxation of Securitisation Companies (Amendment) Regulations, SI 2007/3339 
reg 2(1), (9) with effect from the beginning of periods of account beginning on or after 1 January 2007 and current on 
3 December 2007: SI 2007/3339 reg 1(2). 


APPLICATION OF THE CORPORATION TAX ACTS 


Corporation tax charge 
14— (1) The profit of a securitisation company to be brought into account for an accounting 
period for corporation tax purposes is the aggregate of — 
(a) the greater of— 


(i) nil; and 
(11) the amount given by the formula— 


RP — DS + D, and 
(b) the amount specified in paragraph (3). 
(2) In paragraph (1)— 
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RP is the amount of the retained profit of the securitisation company for the accounting 
eriod; 
DS is the amount of any distribution received in that accounting period from another 
securitisation company which is party to the capital market arrangement where the distribu- 
tion is made from that company’s retained profit; 
D is the greater of— 
(a) the amount equal to the aggregate of any dividends paid by the securitisation company 
in that and any previous accounting period, less— 
(i) RP for the accounting period, 
(ii) the aggregate of profits calculated under this regulation for previous accounting 
eriods, 
(ily the aggregate of DS calculated under this regulation for previous accounting 
periods, and 
(iv) the amount of any dividends paid out of profits arising in any previous accounting 
period in which these Regulations did not apply; and 


(b) nil. 


(3) The specified amount is any credit that would be brought into account by the securitisation 
company in the accounting period in consequence of paragraph 12A of Schedule 9 to the 
Finance Act 1996 (transferee leaving group after replacing transferor as party to loan relation- 
ship) or paragraph 30A of Schedule 26 to the Finance Act 2002 (transferee leaving group after 
replacing transferor as party to derivative contract). 


(4) The amount of profit calculated under this regulation shall be brought into account for 
corporation tax purposes instead of any other amount that would fall to be brought into 
account. 


SUPPLEMENTARY PROVISION 


Application, modification and non-application of provisions of the Corporation Tax Acts 


15— (1) In relation to a securitisation company, ICTA has effect as if it were subject to the 
following modification. 


(2) In section 12 (basis of, and periods for, assessment), in subsection (3) after paragraph (e) 
insert— 
“(f) the company becoming or ceasing to be a securitisation company to which regula- 
tion 14 of the Taxation of Securitisation Companies Regulations 2006 applies.”. 


16 Paragraphs (4) to (f) in section 209(2) (meaning of distribution) of ICTA shall not apply in 
relation to any interest paid or other distribution made by a securitisation company. 


17 For the purposes of Chapter 4 of Part 10 (group relief) of ICTA, a securitisation company 
shall not be treated as the member of any group or consortium. 


18— (1) Section 171 (transfers within a group: general provisions) of the Taxation of Chargeable 
Gains Act 1992 shall not apply if “company B” in subsection (1) of that section is a 
securitisation company. 


(2) Section 179A (reallocation within group of gain or loss accruing under section 179) of that 
Act shall not apply if “company C” in that section is a securitisation company. 


19— (1) Paragraph 2 of Schedule 9 to the Finance Act 1996 (loan relationships: special 
computational provisions: late interest) shall not apply if the person standing in the position of 
a creditor as respects a loan relationship within that paragraph is a securitisation company. 


(2) Paragraph 12 of that Schedule (continuity of treatment: groups etc) shall not apply if the 
“transferee company” or “transferor company” in subparagraph (1) of that paragraph is a 
securitisation company. 


[(3) Paragraph 17 of that Schedule (deeply discounted securities where companies have a 
connection) shall not apply if the person standing in the position of a creditor as respects a 
security within that paragraph is a securitisation company. 


(4) Paragraph 18 of that Schedule (deeply discounted securities of close companies) shall not 
apply if the person standing in the position of a creditor as respects a security within that 
paragraph is a securitisation company.]! 

Amendments—! Paras (3), (4) inserted by the Taxation of Securitisation Companies (Amendment)-Regulations, 


SI 2007/3339 reg 2(1), (10) with effect from the beginning of periods of account beginning on or after | January 2007 and 
current on 3 December 2007: SI 2007/3339 reg 1(2). 


20 Paragraph 28 of Schedule 26 to the Finance Act 2002 (derivative contracts: aoe 
within groups) shall not apply if the “transferee company” or “transferor ee 
subparagraph (1) of that paragraph is a securitisation company. 


21 Section 83 of the Finance Act 2005 (application of accounting standards to securitisation 
companies) shall not apply to a securitisation company. } dqeigsisg al { 
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2006/3389 
Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for 
Non-resident Insurance Companies) (No 2) Regulations 2006 


Made by the Treasury, under TA 1988 Sch 18A para 16(2) to (5) 


iMadel be anitied . . . . . 7 SNE PNY SADecenibervo0e 
Laid before the House of Commons. . . . . . 18th December 2006 
Coming into, force 222d VG p20, 30) GAQeert. 181° SW8th January 2007 


Reyocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


1 Citation, commencement, effect and interpretation 


(1) These Regulations may be cited as the Group Relief for Overseas Losses (Modification of the 
Corporation Tax Acts for Non-resident Insurance Companies) (No 2) Regulations 2006, and shall 
come into force on 8th January 2007. 


) (2) These Regulations shall have effect for accounting periods beginning on or after Ist April 2006. 
(3) In these Regulations— 
“EEA company” means a non-resident company— 
(a) which is resident in an EEA territory; or 
(b) which is not so resident but which carries on a trade in an EEA territory through a 
permanent establishment; 


“EEA territory”, and “non-resident company”, have the respective meanings in section 413(2) of 


the Income and Corporation Taxes Act 1988; 
“EEA general insurer” means an EEA company whose business consists of the effecting or 
carrying out of contracts falling within Part 1 of Schedule 1 to the Financial Services and 
Markets Act 2000 (Regulated Activities) Order 2001; 
“EEA life insurance company” means an EEA company whose business consists of, or includes, 
the effecting or carrying out of contracts falling within Part I of Schedule 1 to the Financial 
Services and Markets Act 2000 (Regulated Activities) Order 2001; and 
a reference to a section without more, in regulations 3 to 9 is to that section of the Income and 
Corporation Taxes Act 1988, and in regulation 10 is to that section of the Finance Act 1989. 
Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


2 Modifications of the Corporation Tax Acts 
For the purposes of Part 1 of Schedule 18A to the Income and Corporation Taxes Act 1988, the 
Corporation Tax Acts, and provision made under them, shall have effect with the modifications— 
(a) in regulations 3 to 10, in their application to EEA life insurance companies, and 
(b) in regulations 11 and 12, in their application to EEA general insurers. 
Reyocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


3 Modifications of section 12 of the Income and Corporation Taxes Act 1988 


In section 12— 
(a) in subsection (7B) for the definition of “insurance business transfer scheme” substitute— 
“ “insurance business transfer scheme” means so much of the transfer of the whole or any part 
of the business of an EEA life insurance company as takes place in accordance with any 
authorisation granted outside the United Kingdom for the purposes of Article 14 of the 
Directive of the European Parliament and of the Council of 5th November 2002 concerning 
life assurance (No 2002/83/EC),”; 
(b) in subsection (7C)— 
(i) for “an actual periodical return” substitute “actual [AD accounts”; 
(ii) for “periodical return” (where those words otherwise appear) substitute “IAD 
accounts”. 
Amendments—! This regulation revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies (No 2) (Amendment) Regulations, SI 2007/2147 regs 2, 3 with effect for 
periods of account beginning on or after 1 January 2007: SI 2007/2147 reg 1(2). 


4 Modifications of section 431(2) of the Income and Corporation Taxes Act 1988 
In section 431(2)— 
(a) insert the following definition at the appropriate place— 
“ “TAD accounts” means accounts drawn up in accordance with the Council Directive of 19th 
December 1991 on the annual accounts and consolidated accounts of insurance undertakings 
(No 91/674/EEC),”; 
(b) for the definition of “insurance business transfer scheme” substitute— 


SIS 


2006/3389 reg 4 Statutory Instruments 11072 


“insurance business transfer scheme” means so much of the transfer of the whole or any part 
of the business of an EEA life insurance company as takes place in accordance with any 
authorisation granted outside the United Kingdom for the purposes of Article 14 of the 
Directive of the European Parliament and of the Council of 5th November 2002 concerning 
life assurance (No 20021831EC); te 

(c) for the definition of “liabilities” substitute— 

“ “liabilities”, in relation to an EEA life insurance company, means liabilities as determined 
in accordance with actuarial principles for the purposes of Article 20 of Directive 
No 2002/83/EC;”; 

(d) omit the definition of “period of account’; 

(e) for the definition of * ‘periodical return” substitute— 

“periodical return”, in relation to a EEA life insurance company, means its IAD accounts;”; 
and 

(f) for the de -finition of “value” substitute— 

““Yalue”, in relation to assets of an EEA life insurance company, means the value of the 
assets as determined in accordance with Articles 22 to 26 of Directive No 2002/83/EC;”’ 


Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the oe Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. ‘ 


5 Modification of section [431G]! of the Income and Corporation Taxes Act 1988 


It shall be assumed that the trade of the EEA life insurance company, referred to in paragraph 13(1) 
of Schedule 18A to the Income and Corporation Taxes Act 198S— 


(a) is charged to tax under Case 1 of Schedule D (and not under the I minus E basis); and 
(b) for that purpose falls within a type included in section [431G(3)]’. 

Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 

Amendments—! Reference in heading and para (b) substituted by the Group Relief for Overseas Losses (Modification of 
the Corporation Tax Acts for Non-resident Insurance Companies (No 2) (Amendment) Regulations, SI 2007/2147 regs 2, 
4 with effect for periods of account beginning on or after 1 January 2007: ST 2007/2147 reg 1(2). Reference, in both 
places, previously read “439A”. 


[6 Modification of section 444AA of the Income and Corporation Taxes Act 1988 
In section 444A A— 
(a) in subsection (7)(b)— 
(i) in sub-paragraph (i) omit “, other than one that is a preliminary non-EEA transfer 
scheme”; 
(ii) in sub-paragraph (ii) omit “that are not preliminary non-EEA transfer schemes”; 
(b) in subsection (9) omit “and two or more of the insurance business transfer schemes are not 
preliminary non-EEA transfer schemes”; 
(c) omit subsection (11). ]' 

Reyocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 

Amendments—! This regulation substituted by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies (No 2) (Amendment) Regulations, SI 2007/2147 regs 2, 5 with effect for 
periods of account beginning on or after 1 January 2007: SI 2007/2147 reg 1(2). This regulation previously réad as 
follows— 

“6 Modifications of section 444AA of the Income and Corporation Taxes Act 1988 
In section 444A A— 
(a) for “an actual periodical return” (wherever those words appear) substitute “actual IAD accounts”; 
(b) for “a periodical return” or “periodical return” (wherever those words otherwise appear) substitute “IAD 
accounts”; 
(c) omit subsection (6).”. 


7 Modifications of section 444AB of the Income and Corporation Taxes Act 1988 

In section 444A B— 
(a) in subsection (6A)(b) after “as were” insert “shown in the TAD aceounts of the transferor and 
correspond to the amounts which would fall to be”; 
(b) in subsection (7) after “shown” insert “in the IAD accounts e. the cnamehinen and Beneipind 
to the amounts which would fall to be included”. 

Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg S(a) with effect for accounting periods 


beginning on or after 28 October ee 
art 9° to anoiisor 


[7A Modification of section 444ABD of the Income and Comanalie Taxes Act 1988 
In section 444A BD(1)(b), in a case where the ewer is an EEA fi irm or a Treaty zis ear) 46 


32 of” }! oe 
Reyocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification. o the: B20 on Tax 
Acts for Non-resident Insurance Companies) eo SI 2008/2646, reg 5(a) with poor - periods 


beginning on or after 28 October 2008. \ “et (CA) 
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Amendments—' This regulation inserted by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies (No 2) (Amendment) Regulations, SI 2007/2147 regs 2, 6 with effect in 
relation to business transfer schemes within the meaning given by TA 1988 s 431(2) taking effect on or after 21 March 
2007: SI 2007/2147 reg 1(3). 


8 Modification of section 444AC of the Income and Corporation Taxes Act 1988 
Section 444AC shall be omitted. 


Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


9 Modification of section 444AD of the Income and Corporation Taxes Act 1988 
Section 444AD shall be omitted. 


Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


10 Modifications of section 83A of the Finance Act 1989 
In section 53 A— 


(a) in subsection (2) for “are—” to the end substitute “are technical accounts included in 
accounts drawn up in accordance with the Council Directive of 19th December 1991 on the 
annual accounts and consolidated accounts of insurance undertakings (No 91/674/EEC)’; 
(b) subsections (3) to (6) shall be omitted. 

Reyocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


11 Modification of the General Insurance Reserves (Tax) Regulations 2001 


It shall be assumed that Case I in regulation 10(1) of the General Insurance Reserves (Tax) 
Regulations 2001 applies to an EEA general insurer. 
’ Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


12 Modification of the Insurance Companies (Reserves) (Tax) Regulations 1996 


It shall be assumed that regulation 8 of the Insurance Companies (Reserves) (Tax) Regula- 
tions 1996 applies to an EEA general insurer. 
Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


13 Revocation of the Group Relief for Overseas Losses (Modification of the Corporation Tax 
Acts for Non-resident Insurance Companies) Regulations 2006 

The Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for Non-resident 
Insurance Companies) Regulations 2006 are hereby revoked. 

Revocation—These Regulations revoked by the Group Relief for Overseas Losses (Modification of the Corporation Tax 


Acts for Non-resident Insurance Companies) Regulations, SI 2008/2646, reg 5(a) with effect for accounting periods 
beginning on or after 28 October 2008. 


2006/3399 
Finance Act 2006, Section 53(1) (Films and Sound Recordings) (Appointed Day) 
Order 2006 
Made by the Treasury under FA 2006 s 53(1) 
Maden vic . . . . .18th December 2006 


1 This Order may be cited as the Finance Act 2006, Section 53(1) (Films and Sound Recordings) 
(Appointed Day) Order 2006. 

2 The day appointed for the purposes of section 53(1) of the Finance Act 2006 is Ist January 
2007. 


2007/46 
Finance Act 2004, Section 61(2), (Relevant Percentage) Order 2007 


Made by the Treasury under FA 2004 s 61(2) 


Ria le eee eI Te Rpt Tepe TRA) SP TD January 2007 

Laid before the House of Commons... . . ~~. 11 January 2007 

Coming into forceiiokin 1 Juntk basics Aon: ». 1 February 2007 
1 This Order may be cited as the Finance Act 2004, Section 61(2), (Relevant Percentage) 
Order 2007 and shall come into force on Ist February 2007. 
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2 For the purposes of section 61(1) of the Finance Act 2004 (deductions on account of tax from 
contract payments) the relevant percentage is— 
(a) 20% if the person for whose labour (or for whose employees’ or officers’ labour) the 
payment in question is made is registered for payment under deduction, or 
(b) 30% if that person is not so registered. 


2007/303 
Capital Allowances (Leases of Background Plant or Machinery for a Building) 
Order 2007 


Made by the Treasury under CAA 2001 s 70T 


Midde> a ae «> 33 « » sO BebruagpeZ007 
Laid before the House ‘of Commons!" 0 98. beg February 2007 
Coming into force. ~. oe te. OR ene 


HMRC Manuals—Business Leasing Manual, BLM21320—21325 (defining long funding leases: meaning of “background 
plant or machinery”). 

BLM21330 (examples of background plant or machinery). 

BLM21335 (plant or machinery treated as background plant or machinery). 

BLM21340 (plant or machinery that is not to be treated as background plant or machinery). 

BLM21345 (order of priority within the regulations). 


1 Citation, commencement and effect 


(1) This Order may be cited as the Capital Allowances (Leases of Background Plant or 
Machinery for a Building) Order 2007 and comes into force on 28th February 2007. 


(2) This Order has effect in relation to times on and after Ist April 2006. 


2 Examples of background plant or machinery 


(1) The descriptions of plant or machinery in paragraph (2) are prescribed examples of the kinds 
of plant or machinery that may be regarded as falling within the definition of background plant 
or machinery for a building in determining whether any particular plant or machinery does or 
does not fall within that definition. 
(2) The descriptions of plant or machinery are— 

(a) heating and air conditioning installations, 

(6) ceilings which are part of an air conditioning system, 

(c) hot water installations, 

(d) electrical installations that provide power to a building, such as high and low yoltage 

switchgear, all sub-mains distribution systems and standby generators, 

(e) mechanisms, including automatic control systems, for opening and closing doors, windows 

and vents, 

(f) escalators and passenger lifts, 

(g) window cleaning installations, 

(A) fittings such as fitted cupboards, blinds, curtains and associated mechanical equipment, 

(i) demountable partitions, 

(j) protective installations such as lightning protection, sprinkler and other equipment for 

containing or fighting fires, fire alarm systems and fire escapes, and 

(kK) building management systems. 


(3) This article is subject to article 4. 


3 Plant or machinery deemed to be background plant or machinery 


(1) The following descriptions of plant or machinery are deemed to be background plant or 
machinery. 


(2) The descriptions of plant or machinery are— 


(a) lighting installations including all fixed light fittings and emergency lighting systems, 

(b) telephone, audio-visual and data installations incidental to the occupation of the building, 
(c) computer networking facilities incidental to the occupation of the building, 

(d) sanitary appliances and other bathroom fittings including hand driers, counters, parti- 
tions, mirrors, shower and locker facilities, 

(e) kitchen and catering facilities for producing and storing food and drink for the occupants 
of the building, us 

(f) fixed seating, 

(g) signs, 

(A) public address systems, and 

(7) intruder alarm systems and other security equipment including surveillance equipment. 


4 Plant or machinery deemed not to be background plant or machinery 


(1) The following descriptions of plant or machinery are deemed not to be background plant or 
machinery. z sos OOS tb 
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(2) The descriptions of plant or machinery are plant or machinery used for any of the purposes 
in paragraph (3). 
(3) The purposes are— 
(a) See moving or displaying goods to be sold in the course of a trade, whether wholesale 
or retail, 
(>) manufacturing goods or materials, 
(c) subjecting goods or materials to a process, 
(d) storing goods or materials— 
(i) which are to be used in the manufacture of other goods or materials, 
(ii) which are to be subjected, in the course of a trade, to a process, 
(iii) which, having been manufactured or produced or subjected in the course of a trade to 
a process, have not yet been delivered to any purchaser, or 
(iv) on their arrival in the United Kingdom from a place outside the United Kingdom. 


(4) This article is subject to article 3. 


20071304 
Long Funding Leases (Elections) Regulations 2007 


Made by the Treasury under FA 2006, Sch 8, paragraph 16 


Midd Cram eee pee et Wen ecw eens OPebruarye007 
Laid before the House of Commons. ... ... . . 7 February 2007 
Coming into force . 7 eee ee . 28 February 2007 


1 Citation, commencement, interpretation and effect 


(1) These Regulations ‘may be cited as the Long Funding Leases (Elections) Regulations 2007, 
shall come into force on 28th February 2007 and shall have effect in respect of leases finalised on 
or after Ist April 2006. 

(2) In these Regulations— 


“CAA” means the Capital Allowances Act 2001; and 
“TMA” means the Taxes Management Act 1970. 
(3) In these Regulations— 
“eligible lease” has the meaning given by regulation 3; 
“lessor” has the meaning given in section 70YI of CAA; 
“qualifying incidental lease” has the meaning given by regulation 4; and 
other terms defined or otherwise explained in Chapter 6A of CAA have the same meaning in 
these Regulations as they have there. 


2 Election 
(1) A lessor may make an election (“a long funding lease election”) in respect of all his eligible 
leases and qualifying incidental leases. 
In these Regulations “electing lessor” means a lessor who makes such an election. 
(2) A long-funding lease election— 
(a) must be made within the permitted time; 
(b) must be made in the return for the relevant chargeable period or for the year of assessment 
to which the election relates, either by inclusion in the return as originally made or by an 
amendment to that return; 
(c) must specify the date from which it is to take effect (“the effective date”); and 
(d) may be withdrawn by amending that return within the permitted time (but is otherwise 
irrevocable). 
Sub-paragraph (c) is subject to the qualification in paragraph (4). 
(3) The permitted time is— 
(a) for income tax purposes, the period beginning with the end of the year of assessment to 
which the election relates, and ending 12 months after the 31st January next following that 


year of assessment; 
(b) for corporation tax purposes, the period beginning with the time when the relevant 
chargeable period ends and ending with the second anniversary of that time. 
(4) The effective date may not be earlier than the later of — 
(a) 1st April 2006; and 
(b) the beginning of the relevant chargeable period or the year of assessment to which the 
election relates (as the case requires). 
(5) If a long funding lease election has been made, the electing lessor shall be treated as if all the 
electing lessor’s eligible and qualifying incidental leases finalised on or after the effective date 
(including those finalised in subsequent chargeable periods or years of assessment) had been 
long funding leases for the purposes of Part 2 of CAA since they were finalised. 
(6) For the purposes of this regulation— 
“chargeable period” has the meaning given by section 6 of CAA; 
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“relevant chargeable period” means the chargeable period i in which the effective date falls; and 
“the year of assessment to which the election relates” means the tax year in which ends the 
basis period in which falls the effective date. 

HMRC Manuals—Business Leasing Manual, BLM24010 (defining long funding leases: who can make an election?). 

BLM24015 (plant or machinery lessor, with example). 

BLM24020 (effect of election on lessee). 

BLM24025 (effective date of election). 

BLM24030 (consequences of making an election). 

BLM24035 (how to make an election). 

BLM24040 (time limit for making an election). 

BLM24045 (withdrawing an election, with example). 


3 Eligible leases 
An eligible lease is one which meets the following conditions. 


Condition A 

The lease is a plant or machinery lease. 

Condition B 

The lease is not, apart from the provisions of these Regulations, a long funding lease. 
Condition C 


The lease was finalised, as defined in paragraph 23 of Schedule 8 of the Finance Act 2006, on or 
after 1 April 2006. 


Condition D 
The term of the lease is 12 months or more. 
Condition E 


The plant or machinery made available under the lease— 


(a) was unused and not second-hand at the commencement of the term of the lease; 

(b) if leased previously, was last leased under a long funding lease (under the provisions of 
Part 2 of CAA or pursuant to these Regulations) before the commencement of the term of the 
lease; 

(c) was the subject of a valid election under section 227 of CAA’ before the electing lessor 
made a return for the period in which the commencement of the term of the lease occurred; or 
(d) replaces (whether by one or more substitutions) plant or machinery of the same type and 
quantity previously made available by the electing lessor to the lessee under a lease which is an 
eligible lease by virtue of one of the preceding paragraphs of this condition. 


Condition F 
The lease is not a lease for the provision of a car as defined in section 8l.of CAA. 
Condition G 


The lease does not provide for the leasing of any asset whose market value i is more than £10 
million at its commencement. 


Condition H 
The lease is not one to which section 70R or section 70U of CAA applies. 
Condition I 


If the original lessor’s interest under the lease has been assigned— 


(a) the assignment, or where there is more than one assignment, both or all of them, must 
have occurred within 4 months of the commencement of the term of the lease; and 
(b) the original lessor, and any person later owning the leased assets and throu; h whom the 
lessor making the long funding lease election derives title to them, must not ck aim, or have 
claimed, capital allowances at any time in respect of those assets. 4 
HMRC Manuals—Business Leasing Manual, BLM24055 (defining long funding leases: date lease finalised), 
BLM24060 (term of lease). 
BLM24065 (plant or machinery must be new, etc). , eV Ht 
BLM24070 (election under CAA 2001 s 227). 13 316 
BLM24075 (replacement plant or machinery). ; i 
BLM24080 (asset value not to exceed £10m). . : 
BLM24085 (background plant or machinery, etc). DATs ;OUU, : 
BLM24090 (assignments). iatt i lO SAirorec 


4 Qualifying incidental leases salons See Aa 4 100 
A qualifying incidental lease is a lease of plant or ent er E0ah which sailumt! aod 
(a) is wholly incidental to an eligible lease; and lobe grbni! 


(b) disregarding Condition D in regulation 3, would have been an digibies bal etl ier: ( 
HMRC Manuals—Business Leasing Manual, BLM24095 (defining long funding leases: qualifying incidental leases). 


} 
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2007/494 
Registered Pension Schemes (Standard Lifetime and Annual Allowances) Order 2007 


Made by the Treasury under FA 2004 ss 218(3) and 228(2) 


MGC es eo ry ee ee eg  MOMLLBIS. BOLD Ie Deer yP3007, 

Laid before House of Commons... . . . . .22 February 2007 

Coming into force SOLES. Bee . 6 April 2007 
Commentary—Simon’s Taxes E7.503, E7.504. 


1 Citation and commencement 


This Order may be cited as the Registered Pension Schemes (Standard Lifetime and Annual 
Allowances) Order 2007 and shall come into force:on 6th April 2007. 


2 Standard lifetime allowance 
The standard lifetime allowance— 


(a) for the tax year 2007-08 is £1,600,000; 
(6) for the tax year 2008-09 is £1,650,000; 
(c) for the tax year 2009-10 is £1,750,000; 
(d) for the tax year 2010-11 is £1,800,000. 


3 Annual allowance 
The annual allowance for the tax year— 


(a) for the tax year 2007-08 is £225,000; 
(b) for the tax year 2008-09 is £235,000; 
(c) for the tax year 2009-10 is £245,000; 
(d) for the tax year 2010-11 is £255,000. 


20071678 
Corporation Tax (Surrender of Terminal Losses on Films and Claims for Relief) 
Regulations 2007 


Made by the Treasury under FA 2006 s 45(5) 


VL Cp eT eM ee a eee ae LCC ZOU, 
Laid before the House of Commons. . . . +. . . .6 March 2007 
Goming into force=’ —" CS Sisgaisoo. Dawa Bsitaiios27 Marchi2Z007 


Commentary—Simon's Taxes D7.1211. 


1 Citation and commencement 


These Regulations may be cited as the Corporation Tax (Surrender of Terminal Losses on Films 
and.Claims for Relief) Regulations 2007 and shall come into force on 27th March 2007. 


2 Interpretation 
In these Regulations— 


“FA” followed by a year means the Finance Act of that year; 
“TMA” means the Taxes Management Act 1970; and 
“Part 8” means Part 8 of Schedule 18 to FA 1998 (claims for group relief). 


3 Provision corresponding to Part 8 of Schedule 18 to FA 1998 
The provision made by regulations 4 to 15 corresponds to the provision made by Part 8. 


The Table below shows the correspondence between those regulations and the paragraphs of 
Part 8. 
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TABLE 


Paragraph of Part § to which the regulation corresponds 
66 (introduction) 


67 (claims to be included in company tax return) 


Sais fal 
pao | PRlcmien scSlnady Tae Fay wn oo ae 
| Tconsentionuene) — 
pai BAR 
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Paragraph of Part 8 to which the regulation corresponds 


73 (withdrawal or amendment of claim) 


74 (time limit for claims) 


75 (reduction in amount available for surrender) 


75A (assessment on other claimant companies) 


76 (assessment to recover excessive group relief) 


4 Introduction of provisions on claims for relief in respect of terminal losses 

Regulations 5 to 15 apply to claims for relief made by virtue of section 45(3) of FA 2006 
(terminal losses of company A may be surrendered to company B and treated as a loss of 
company B). 


5 Claim to be included in company B’s return 


(1) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B must be included in company B’s tax return for the accounting period for 
which the claim is made. 


(2) It may be included in the return originally made or by amendment. 


6 Content of claims 


(1) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B must specify— 


(a) the amount of relief claimed, and 
(b) the name of company A. 


(2) The amount specified must be an amount which is quantified at the time the claim is made. 


(3) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B must also state whether or not there is a company mentioned in 
paragraph (4) that was not resident in the United Kingdom in either or both of the following 
periods— 

(a) the accounting period of company A to which the surrender relates, 

(6) the corresponding accounting period of company B. 


(4) Those companies are company A, company B and any other company by reference to which 
company A or company B are members of the same group. 


7 Claims for more or less than the terminal loss available for surrender 


(1) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B may be made for less than the amount available for surrender at the time 
the claim is made. 


(2) A claim is ineffective if the amount claimed exceeds the terminal loss available for surrender 
at the time the claim is made. 


(3) For these purposes the terminal loss available for surrender is calculated as follows, subject to 
paragraphs (4) and (5). its 


First step ei 
Determine the total amount available for surrender under section 45 of FA 2006— 


(a) on the basis of the information in company A’s company tax return, and 
(b) disregarding any amendments whose effect is deferred under paragraph 31(3) of Sched- 
ule 18 to FA 1998. 


Second step 


Then deduct the total of all amounts for which notices of consent have been given by company 
A and not withdrawn. ; 


(4) Where one or more claims are withdrawn on the same day as one or more claims are made, 
the withdrawals are given effect first. 


(5) Where more than one claim is made on the same day, and the claims together take the 
amount claimed over the limit of what is available for surrender, an officer of Revenue and 
Customs may determine which of the claims is to be ineffective. 


8 Consent to surrender 


(1) A claim for terminal loss surrendered by company A as if it were a loss brought forward by 
company B requires the consent of company A. 


(2) The necessary consent must be given— 
(a) by notice in writing, 
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(b) to the officer of Revenue and Customs to whom company A makes its company tax 
returns, 
(c) at or before the time the claim is made. 


Otherwise the claim is ineffective. 


(3) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B is ineffective unless it is accompanied by a copy of the notice of consent 
to surrender given by company A. 


9 Notice of consent 
(1) Notice of consent by company A must contain all of the following details— 
(a) the name of company A; 
(b) the name of company B; 
(c) the amount of the terminal loss being surrendered; 
(d) the accounting period of company A to which the surrender relates; 
(e) the tax district references of company A and company B. 


Otherwise the notice is ineffective. 


(2) A notice of consent may not be amended, but it may be withdrawn and replaced by another 
notice of consent. 


(3) A notice of consent may be withdrawn by notice to the officer of Revenue and Customs to 
whom the notice of consent was given. 


(4) Except where the consent is withdrawn under regulation 13 (withdrawal in consequence of 
reduction of the amount available for surrender), the notice of withdrawal must be accompanied 
by a notice signifying the consent of company B to the withdrawal. 


Otherwise the notice is ineffective. 


(5) Company B must, so far as it may do so, amend its company tax return for the accounting 
period for which the claim was made so as to reflect the withdrawal of consent. 


10 Notice of consent requiring amendment of return 

(1) Where notice of consent by company A is given after that company has made a company tax 
return for the period to which the surrender relates, company A must at the same time amend its 
return so as to reflect the notice of consent. 


(2) Where a notice of consent given by company A relates to a loss in respect of which relief has 
been given to company A, company A must at the same time amend its tax return for the period 
or, if more than one, each of the periods in which relief for that loss has been given in 
accordance with section 45(2) of FA 2006 so as to reflect the new notice of consent. 


(3) The time limits otherwise applicable to amendment of a company tax return do not prevent 
an amendment being made under paragraph (1) or (2). 


(4) But if company A fails to comply with paragraph (1) or (2), the notice of consent is 
ineffective. 


11 Withdrawal or amendment of claim 

(1) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B may be withdrawn by company B only by amending its company tax 
return. 


(2) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B may not be amended by company B, but must be withdrawn and 
replaced by another claim. 


12 Time limit for claims 
(1) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B may be withdrawn by company B at any time up to whichever is the last 
of the following dates— 
(a) the first anniversary of the filing date for the company tax return of company B for the 
accounting period for which the claim is made; 
(b) if notice of enquiry is given into that return, 30 days after the enquiry is completed; 
(c) if after such an enquiry an officer of Revenue and Customs amends the return under 
paragraph 34(2) of Schedule 18 to FA 1998, 30 days after the date on which the amendment is 
issued; 
(d) if an appeal is brought against such an amendment, 30 days after the date on which the 
appeal is finally determined. 
(2) A claim to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B may be made or withdrawn at a later time if an officer of Revenue and 
Customs allows it. 
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(3) The time limits otherwise applicable to amendment of a company tax return do not apply to 
an amendment to the extent that it makes or withdraws a claim to treat the terminal loss 
surrendered by company A as if it were a loss brought forward by company B within the time 
allowed by this regulation. 


(4) The references in paragraph (1) to an enquiry into a company tax return do not include an 
enquiry restricted to a previous amendment making or withdrawing a claim to treat the terminal 
loss surrendered by company A as if it were a loss brought forward by company B. 


An enquiry is so restricted if— 


(a) the scope of the enquiry is limited as mentioned in paragraph 25(2) of Schedule 18 to FA 
1998 (limiting scope of enquiry into a company tax return); 

(b) the amendment giving rise to the enquiry consisted of the making or withdrawal of a 
claim to treat the terminal loss surrendered by company A as if it were a loss brought forward 
by company B. 


13 Reduction in amount available for surrender 

(1) This regulation applies if, after company A has given one or more notices of consent to a 
claim by company B to treat the terminal loss surrendered by company A as if it were a loss 
brought forward by company B, the total available to be so treated is reduced to less than the 
amount stated in the notice, or the total amount of the amounts stated in the notices, as being 
available to be so treated. 


(2) Company A must within 30 days withdraw the notice of consent, or as many of the notices as 
is necessary to bring the total amount surrendered within the new total amount available to be 
treated as a loss carried forward by company B, and may give one or more new notices of 
consent. 


(3) Company A must give notice in writing of the withdrawal of consent, and send a copy of any 
new notice of consent— 

(a) to each of the companies affected; and 

(b) to an officer of Revenue and Customs. 


(4) If company A fails to act in accordance with paragraph (2) an officer of Revenue and 
Customs may by notice to company A give such directions as he thinks fit as to which notice or 
notices are to be ineffective or are to have effect in a lesser amount. 
The power shall not be exercised to any greater extent than 1s necessary to secure that the total 
amount stated in the notice or notices is consistent with the total amount available to be treated 
as a loss carried forward by company B by virtue of section 45 of FA 2006. 
(5) An officer of Revenue and Customs must at the same time send a copy of the notice to 
company B. 
(6) Company B upon receipt of— 
(a) a notice of the withdrawal of consent, or a copy of a new notice of consent under 
paragraph (3), or 
(b) a copy of a notice containing directions by an officer of Revenue and,Customs under 
paragraph (4), 
must, so far as it may do so, amend its company tax return for the accounting period for which 
the claim is made so that it is consistent with the new position with regard to consent to 
surrender. 
(7) Company A may appeal against any directions given by an officer of Revenue and Customs 
under paragraph (4). 
(8) Notice of appeal must be given— 
(a) in writing, 
(b) within 30 days after the notice containing the directions was issued, 
(c) to the officer of Revenue and Customs by whom the notice was given. 


14 Assessment on other claimant companies . 
(1) This regulation applies where, after company A has given notice of consent to surrender, 
company B has become liable to tax in consequence of receiving— 


(a) notice of the withdrawal of consent, or a copy of a new notice of ‘consent under 
regulation 13(3); or 
(b) a copy of a notice containing directions by an officer of Revenue, and ‘Customs under 
regulation 13(4). 
(2) If any of the tax is unpaid six months after company B’s time limit for, it an Paice of 
Revenue and Customs may make an assessment to tax in the name of | Cn on any, other 
company which has obtained relief. as a result of the surrender. 
(3) The assessment must not be made more than two years after that time limit, 
(4) The amount of the assessment must not exceed— + oct teotd oF ontalo A | 


(a) the amount of the unpaid tax, or od vee eneqrios yd bi 
(b) if less, the amount of tax which the other company saves by virtue of the seailitents 
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(5) A company assessed to an amount of tax under paragraph (2) is entitled to recover from 
company B— 
(a) a sum equal to that amount, and 
(5) any interest on that amount which it has paid under section 87A of TMA (interest on 
unpaid corporation tax). 


(6) For the purposes of this regulation company B’s time limit for claims is the last of the dates 
mentioned in regulation 12(1) on which company B could make or withdraw a claim to treat the 
terminal loss surrendered by company A as if it were a loss brought forward by company B. 


15 Assessment to recover excess relief 
(1) If an officer of Revenue and Customs discovers that any relief given in respect of a claim by 
company B to treat the terminal loss surrendered by company A as if it were a loss brought 
forward by company B is or has become excessive, he may make an assessment to tax which in 
his opinion ought to be charged. 
(2) This power— 
(a) is in addition to the power to make a discovery assessment under paragraph 41(1) of 
Schedule 18 to FA 1998; and 
(b) does not prevent the making of such adjustments by way of discharge or repayment of tax 
or otherwise as may be required where company B has obtained too much relief, or company 
A has forgone relief in respect of a corresponding amount. 
(3) If an assessment under this regulation is made because company B fails, or is unable, to 
amend its company tax return under regulation 13(6), the assessment is not out of time if it is 
made within one year from— 
(a) the date on which company A gives notice of the withdrawal of consent, or (if later) sends 
a new notice of consent, to company B under regulation 13(3), or 
(b) the date on which an officer of Revenue and Customs sends the company B a copy of a 
notice containing his directions under regulation 13(4). 


2007/766 
Transfer of the Northern Ireland Water Service (Tax) Regulations 2007 


Made by the Treasury under F(No 2)A 2005 s 67 


Made .. eee Morchec007, 
Laid before the House of Commons... ennt sn .9- March 2007 
Coming into force... . . and f ustome by eis Aprlec004 


1 Citation and commencement 
These Regulations may be cited as the Transfer of the Northern Ireland Water Service (Tax) 
Regulations 2007 and come into force on Ist April 2007. 


2 Interpretation 

In these Regulations— 
“CAA” means the Capital Allowances Act 2001; 
“TCGA” means the Taxation of Chargeable Gains Act 1992; 
“relevant transfer” has the meaning given in section 67(1) of the Finance (No 2) Act 2005; 
“successor company” has the meaning given in Article 269 of the Water and Sewerage Services 
(Northern Ireland) Order. 2006; 
“transferor” means the Department for Regional Development; 
“wholly owned subsidiary” has the meaning given in Article 4 of the Companies (Northern 
Ireland) Order 1986. 


3 Capital allowances: transfer of plant or machinery 
(1) This regulation applies where— 
(a) there is a relevant transfer of plant or machinery; and 
(b) the plant or machinery would have been treated for the purposes of CAA (had ‘the 
transferor incurred expenditure qualifying for allowances under Part 2 of that Act on the 
provision of the plant or machinery) as disposed of by the transferor to the successor 
company on the transfer taking effect. 
(2) Where this regulation applies, the Secretary of State may determine the amount which is to 
be taken for the purposes of Part 2 of CAA to be the amount of capital expenditure incurred by 
the successor company on the provision of plant or machinery. 
(3) A determination referred to in paragraph (2) may only be made with the consent of the 
Treasury. 
(4) Expressions used in eae pe Bulation and in Part 2 of CAA have the same ees in this 
regulation as in that Part. 
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4 Capital allowances: determination of capital value of industrial buildings etc 


(1) This regulation applies where there is a relevant transfer of a relevant interest in an industrial 
building or structure. 


(2) Where this regulation applies the Secretary of State may determine— 


(a) the amount to be taken as the amount of the residue of qualifying expenditure immedi- 
ately after the transfer; and 

(b) the period to be taken as the period from the date of the transfer to the end of the period 
of 25 years beginning with the day on which the building or structure was first used. 


(3) A determination referred to in paragraph (2) may only be made with the consent of the 
Treasury. 


(4) Expressions used in this regulation and in Part 3 of CAA have the same meanings in this 
regulation as in that Part. 


5 Amendment of company tax return following determination by Secretary of State 


(1) Where the Secretary of State makes a determination in accordance with regulations 3(2) or 
4(2) the successor company— 
(a) may amend its company tax return where necessary in accordance with paragraph 15(4) of 
Schedule 18 to the Finance Act 1998; or 
(b) shall amend its company tax return not more than twelve months after the end of the 
accounting period in which the determination occurred where the date of the determination 
makes it impossible to comply with the time limits set out in paragraph 15(4) of Schedule 18 
to that Act. 


(2) Where a company does not make an amended return in accordance with sub-paragraph (5), 
an officer of Revenue and Customs may make an assessment or determination— 


(a) in accordance with paragraph 46 of Schedule 18 to the Finance Act 1998; or 
(b) not later than two years after the end of the accounting period in which the determination 
occurred, 


whichever is the later. 


6 Chargeable gains: transfer values 


Where there is a relevant transfer, to the extent that section 171 of TCGA would otherwise apply 
to the transfer, that section shall not apply. 


7 Chargeable gains: degrouping charges 


(1) This regulation applies if the successor company acquires an asset from the transferor by way 
of a relevant transfer at a time when both are members of the same group of companies. 


(2) Where paragraph (1) applies the successor company shall not be treated as having acquired 
the asset from the transferor for the purposes of section 179 of TCGA (company ceasing to be 
member of group). 


(3) Expressions used in this regulation and in section 179 of TCGA have the same meanings in 
this regulation as in that section. 


8 Ownership of successor company: issue of securities 


Any security (other than a share) issued by the successor company or its wholly owned 
subsidiary pursuant to Article 271 of the Water and Sewerage Services (Northern Ireland) 
Order 2006 shall be treated for the purposes of the Corporation Tax Acts as if it had been issued 
for new consideration, such new consideration being equal to the principal sum payable under 
the security. 


9 Modification of transfer schemes 


(1) Where a transfer scheme is treated as modified under, or by an order made under 
paragraph 3 of Schedule 11 to the Water and Sewerage Services (Northern Se Order 2006 
the successor company— 


(a) may amend its company tax return in accordance with paragraph ae of Schedule 18 to 
the Finance Act 1998; or 

(b) shall amend its company tax return not more than twelve months after the end of the 
accounting period in which the modification occurred where the date of the modification 
ae impossible to comply with the time limits set out in patie gs: i of Schedule 18 
to that Act. 


(2) Where a company does not make an amended return in accordance with sub-paragraph (b), 
an officer of Revenue and Customs may make an assessment or determination— 


(a) in accordance with paragraph 46 of Schedule 18 to the Finance Act 1998; or — 
(b) en than two years after the end of the Scconnitte period in which ied esecsah 
occurre —— elite MN 


whichever is the later. 1 oizandielu: 
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20071792 
Employee Share Schemes (Electronic Communication of Returns and Information) 
Regulations 2007 
Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 1999 ss 132 

and 133(2) 

TEED ee ee rae EY 17 MOT IE 

Laid before the House of Commons. . . . . . . .13 March 2007 

Coming Wio force) 22 2. 2 TER ANON G4 POOF 
PART 1 

INTRODUCTION 


1 Citation and commencement 


These Regulations may be cited as the Employee Share Schemes (Electronic Communication of 
Returns and Information) Regulations 2007 and shall come into force on 6th April 2007. 


'2 Interpretation 
(1) In these Regulations— 
(a) “the Act” means the Income Tax (Earnings and Pensions) Act 2003; and 
(b) any reference to a numbered section or Schedule (without more) is a reference to the 
section or Schedule bearing that number in the Act. 
(2) In these Regulations— 
“approved method of electronic communications”, in relation to the delivery of information 
in accordance with a provision of these Regulations, means a method of electronic communi- 
cations which has been approved, by specific or general directions issued by the Commission- 
ers, for the delivery of information of that kind under that provision; 
“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“electronic communications” has the meaning given in section 132(10) of the Finance 
Act 1999; 
“official computer system” means a computer system maintained by or on behalf of the 
Commissioners or on behalf of an officer of Revenue and Customs— 
(a) to send or receive information, or 
(b) to process or store information; 
“relevant information” means information which is authorised by virtue of these Regulations 
to be delivered to or dispatched by Revenue and Customs by an approved method of 
electronic communications; 
“Revenue and Customs” means Her Majesty’s Revenue and Customs. 
Commentary—Simon's Taxes E4,542. 
Directions—The following Directions were issued by HMRC on 12 April 2007: 
The Commissioners for HMRC (“the Commissioners”) direct that, on and after 6 April 2007, the Internet Service for 
Employee Share Schemes Online is approved by them for the purpose of delivery of relevant information specified in 
the Schedule to the Regulations. ; ; 
The Commissioners further direct that the standards of accuracy and completeness to be satisfied is to be determined 


by the terms and conditions for use of the Employee Share Schemes Online service specified from time to time on the 
HMRC website—www.hmre.gov.uk. 


PART 2 
INFORMATION WHICH MAY BE DELIVERED BY 
ELECTRONIC COMMUNICATIONS 


3 Information which may be delivered by electronic communications under these Regulations 
(1) Information specified in the Schedule to these Regulations may be delivered to Revenue and 
Customs if— 
(a) it is sent by an approved method of electronic communications, and 
(b) the sender is authorised by Revenue and Customs to use electronic communications for 
that purpose. 
(2) Revenue and Customs may dispatch an acknowledgement to confirm receipt of any 
information specified in the Schedule to these Regulations. 


PART 3 
EVIDENTIAL PROVISIONS 


4 Whether relevant information has been delivered electronically 


(1) For the purposes of these Regulations, relevant information is to be taken to have been 
delivered to an official computer system by an approved method of electronic communications 
only if it is accepted by that official computer system. 


This is subject to the following qualification. 
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(2) Relevant information which is delivered to an official computer system must meet the 
standards of accuracy and completeness set by specific or general directions given: by the 
Commissioners. 

(3) Relevant information which fails to meet those standards must be treated.as not having been 
delivered. 


Directions—See note to reg 2 above. 


5 Proof of content of electronic delivery 
(1) A document certified by Revenue and Customs to be a printed-out version of information 
delivered by an approved method of communications is evidence, unless the contrary is proved, 
that the information— 
(a) was delivered by an approved method of electronic communications on that occasion, and 
(b) constitutes everything which was delivered on that occasion. 
(2) A document which purports to be a certificate given in accordance with paragraph (1) is 
presumed to be such a certificate unless the contrary is proved. 


6 Proof of identity of person sending or receiving electronic delivery 

The identity of— 
(a) the person sending any information delivered by an approved method of electronic 
communications to Revenue and Customs, or 
(b) the person receiving any information delivered by an approved method of electronic 
communications by Revenue and Customs, 

is presumed, unless the contrary is proved, to be the person recorded as such on an official 

computer system. 


7 Information sent electronically on behalf of a person 

(1) Any information delivered by an approved method of electronic communications— 
(a) to Revenue and Customs, or 
(b) to an official computer system, 

on behalf of a person, is presumed to have been delivered by that person. 


(2) But this does not apply if the person proves that the information was delivered without the 
person’s knowledge or connivance. 


8 Proof of information sent electronically 


(1) The use of an approved method of electronic communications is presumed, unless. the 
contrary is proved, to have resulted in the delivery of information— 
(a) to Revenue and Customs, if the delivery of the information has been recorded on an 
official computer system; 
(b) by Revenue and Customs, if the dispatch of the information has been recorded on an 
official computer system. 


(2) The use of an approved method of electronic communications is presumed, unless the 
contrary is proved, not to have resulted in the delivery of relevant information— 
(a) to Revenue and Customs, if the delivery of the information has not been recorded on an 
official computer system; 


(b) by Revenue and Customs, if the dispatch of the information has not been recorded on an 
official computer system, 


(3) The time of receipt or dispatch of any relevant information delivered by an approved method 
of electronic communications is presumed, unless the contrary is proved, to. be the time recorded 
on an official computer system. 

This is subject to the following qualification. 


(4) The Commissioners may, by a general or specific direction, provide for information to be 
treated as delivered upon a different date (whether earlier or later) than that ayn by 
paragraph (3). 

(5) Information shall not be taken to have been delivered to. an. official computer system by 
means of electronic communications unless it is accepted by the system to which it is delivered. 


9 Authentication of information in document otherwise required to be signed 

(1) This. regulation applies if— 
(a) information specified in the Schedule to’ these Re 
Customs by a method of electronic communications, and.» lolaaeOgiaa ori 
(b) the information is required to be signed by or on behalf ih the person delivering it. 


(2) The requirement for a signature shall be treated’ as Satisfied if the information is authenti- 
cated by or on behalf of the sender in such manner as may be approved by the Commissioners. 
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10 Use of unauthorised method of electronic communications 
(1) This regulation applies if— 
(a) a method of electronic communications is used for the purpose of delivering information 
under Part 2 of these Regulations, and 
(b) that method of electronic communications is not for the time being approved for the 
delivery of information of that kind under that Part. 
(2) The use of that method of electronic communications is conclusively presumed not to have 
resulted in the delivery of the information. 


SCHEDULE 


INFORMATION WHICH MAY BE SUPPLIED TO REVENUE AND 
CUSTOMS BY AN APPROVED METHOD OF 
ELECTRONIC COMMUNICATIONS 


Regulation 3 

, 1 Information required under section 421J(3) (particulars of any reportable events under 
section 421K(3)). 

2 Information pursuant to a notice given under section 421J(4) requiring a person to provide an 
officer of Revenue and Customs with particulars of any reportable events under section 421K(3) 
or, if there are none, a statement of that fact. 

3 Information pursuant to a notice given under paragraph 93 of Schedule 2 requiring a person 
to provide an officer of Revenue and Customs with any information that officer reasonably 
requires under the SIP code (see section 488(3)). 

4 Information pursuant to a notice given under paragraph 45 of Schedule 3 requiring a person 
to provide an officer of Revenue and Customs with any information that officer reasonably 
requires under the SAYE code (see section 516(3)). 

5 Information pursuant to a notice given under paragraph 33 of Schedule 4 requiring a person 
to provide an officer of Revenue and Customs with any information that officer reasonably 
requires under the CSOP code (see section 521(3)). 


2007/826 
Registered Pension Schemes (Bridging Pensions) Regulations 2007 


Made by the Treasury under FA 2004 Sch 28 paras 2(5) and 2(8) 


Made . . Paley EEE BUSAN 
Laid before the House of Commons. . ......... 14 March 2007 
COMME ED {ORRe > so a RE OTTO 


Commentary—Simon's Taxes E2.250. 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Registered Pension Schemes (Bridging Pensions) 
Regulations 2007 and shall come into force on 6th April 2007. 

(2) These Regulations have effect in relation to payments of scheme pensions made on or after 
6th April 2006. 


2 Prescribed percentage of the basic pension rate 


(1) The prescribed percentage of the rate of the basic pension under paragraph 2(5)(c) of 
Schedule 28 to the Finance Act 2004 is that found by the formula— 


Psyar (rast 
B 


Here— 

A is the total number of years of a member’s employment to which the pension scheme relates 

which is not or has not been contracted-out employment, and 

B is the total number of years of a member’s employment to which the pension scheme relates. 
(2) In paragraph (1) “the basic pension” and “contracted-out employment” have the meanings 
given by paragraph 2(5A) of Schedule 28 to the Finance Act 2004. 


2007/831 
Energy-Saving Items Regulations 2007 


Made by the Treasury under ITTOIA 2005 ss 312 and 314 
Made . . en eee eV Cll 2 U0 /. 


Laid before the House of Commons... . 14. March 2007 
Coming into force oun: ee ie ee ee Sat 2007 
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Revocation—These Regulations revoked by the Energy-Saving Items (Income Tax) Regulations, SI 2007/3278 reg 8 with 
effect in respect of expenditure incurred on or after 6 April 2007. 


2007/850 
Tonnage Tax (Exception of Financial Year 2007) Order 2007 

Made... . «sean tuck) cabsens burchd teh fe ee 

(GOTHING MLONONCE. ae fm ee ee . 1 April 2007 
The Treasury are satisfied that the percentage of the tonnage tax fleet which is Community- 
flagged has not decreased on average over the period prescribed in Article 2(a) of this Order. 
The Treasury, in exercise of the powers conferred upon them by paragraphs 22B(2) and 22C(1) 
of Schedule 22 to the Finance Act 2000, make the following Order: 


Commentary—Simon's Taxes D7.1004. 


1 Citation and commencement 


This Order may be cited as the Tonnage Tax (Exception of Financial Year 2007) Order 2007 and 
shall come into force on Ist April 2007. 


2 Prescribed three year period and other definitions 
For the purposes of this Order— 


(a) the period prescribed for the purposes of paragraph 22C(1)(a) of Schedule 22 to the 
Finance Act 2000 (three year period to determine whether the percentage of the tonnage tax 
fleet which is Community-flagged has not decreased) is the period beginning on 2nd October 
2003 and ending on Ist October 2006; ; 

(b) “the tonnage tax fleet” means qualifying ships operated by single companies or qualifying 
companies which are members of a tonnage tax group; and 

(c) “the percentage of the tonnage tax fleet which is Community-flagged” is— 


CFT 
= 74 100 
TT 
where— 
CFT is the aggregate tonnage of qualifying ships registered in one of the Member States’ 
registers, 


TT is the aggregate tonnage of all qualifying ships, and 
no qualifying ship is counted more than once in determining an aggregate. 


3 Exception of financial year 2007 


The financial year 2007 is designated as one in relation to which paragraph 22A of Schedule 22 
to the Finance Act 2000 is not to have effect. 


2007/945 
Business Premises Renovation Allowances Regulations 2007 


Made by the Treasury under CAA 2001 ss 360C(2)(a), (3) and 360D(4) 


Made» ow wg A A DO, 920) ONL IES Ss ORE ae 
Laid before the House of Commons. . . . . . . .21 March 2007 
COMING INO. fONCEn. Kiron Rolmmiy afte deni oeseleeaee 


Commentary—Simon's Taxes B3.1101. 


1 Citation and commencement 


These Regulations may be cited as the Business Premises Renovation Allowances Regula- 
tions 2007 and shall come into force on 11th April 2007. 


2 Interpretation 
In these Regulations “the Act” means the Capital Allowances Act 2001. 


3 Designation of areas as disadvantaged areas ace 
The following areas are designated as disadvantaged areas for the purposes of section 360C of 
the Act (meaning of “qualifying building”)— . 


(a) areas specified as development areas by the Assisted Areas Order 2007; 
(b) Northern Ireland. 


4 Meaning of “qualifying business premises” 


(1) For the purposes of Part 3A of the Act (business premises renovation allowances) premises 
are not qualifying business premises where— : 


(a) the person entitled to the relevant interest in the premises is carrying on a relevant trade; 
at AS 


(b) the premises are used, or used in part, for the purposes of such a trade. ¥: 
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(2) In this regulation— 
“relevant interest” has the meaning given by Chapter 4 of Part 3A of the Act (the relevant 
interest in the qualifying building); 
“relevant trade” means a trade in any sector in relation to which Commission Regulation (EC) 
No 1628/2006 on the application of Articles 87 and 88 of the Treaty to national regional 
investment aid does not apply by virtue of paragraph 2 of Article 1 of that Regulation. 


(3) This regulation applies in relation to part of a trade as it applies in relation to a trade. 


2007/963 
Finance Act 1995, Section 127(12), (Designated Transactions) Regulations 2007 


Made by the Treasury under FA 1995 s 127(12)(c) 


Maden... «. Y@Q1 redrason AGT! no. oloyA 1s b2A2Marchn200% 
Laid before the House of Commons. . . . ~~. 22 March 2007 
Cominginto forcenw guininmsish to zacqmy ort. tol (dd Aprilk2007 


Commentary—Simon’s Taxes B1.211. 


1 Citation and commencement 


These Regulations may be cited as the Finance Act 1995, Section 127(12), (Designated 
Transactions) Regulations 2007 and shall come into force on 12th April 2007. 


2 Transaction designated as an investment transaction 


(1) A transaction is designated as an investment transaction for the purposes of section 127 of 
the Finance Act 1995 (persons not treated as United Kingdom representatives) if conditions A 
to C are met. 


(2) Condition A is that the transaction is a transaction— 


(a) in Community tradeable emissions allowances, or 
(b) in transferable units issued pursuant to the Kyoto Protocol. 


(3) Condition B is that the transaction does not give rise to a chargeable gain falling within 


section 10 of the Taxation of Chargeable Gains Act 1992 (non-resident with United Kingdom 


branch or agency). 

(4) Condition C is that the transaction does not otherwise fall within section 127(12). 

(5) For the purposes of this regulation— 
“Community tradeable emissions allowances” are transferable allowances which relate to the 
making of emissions of greenhouse gases, and are allocated as part of a system made for the 
purpose of implementing any Community obligation of the United Kingdom relating to such 
emissions; 
“Kyoto Protocol” means the Kyoto Protocol to the United Nations Framework Convention 
on Climate Change signed at Kyoto on 11th December 1997; 
“section 127(12)” means section 127(12) of the Finance Act 1995 (meaning of “investment 
transaction” for the purposes of determining whether a person is capable of being the UK 
representative of a non-resident taxpayer); and ' 
“units” include assigned amount units, certified emission reductions, emission reduction units 
and removal units. 


2007/964 
Finance Act 2003, Paragraph 3(3) of Schedule 26, (Designated Transactions) 
Regulations 2007 


Made by the Treasury under FA 2003 Sch 26 para 3(3) 


WATS Ea ey RTE LC LL me me mee ESV Loree SCM 
Laid before the House of Commons... . ... .. «22 March 2007 
Goming, inte: forces). fi. babi vote enGtibot abe _ 12 April 2007 


Commentary—Simon's Taxes D4.123. 


1 Citation and commencement 


These Regulations may be cited as the Finance Act 2003, Paragraph 3(3) of Schedule 26, 
(Designated Transactions) Regulations 2007 and shall come into force on 12th April 2007. 


2 Transaction designated as an investment transaction ’ 

(1) A transaction is designated as an investment transaction for the purposes of Schedule 26 to 
the Finance Act 2003 (non-resident companies: transactions through investment manager and 
others) if conditions A to C are met. 

(2) Condition A is that the transaction is a transaction— 


(a) in Community tradeable emissions allowances, or 
(b) in transferable units issued pursuant to the Kyoto Protocol. 


sIS 


2007/964 reg 2 Statutory Instruments 11088 


(3) Condition B is that the transaction does not give rise to a chargeable gain falling within 
section 10B of the Taxation of Chargeable Gains Act 1992 (non-resident company with United 
Kingdom permanent establishment) (and accordingly taken into account for the purposes of 
section 11(2A) of the Income and Corporation Taxes Act 1988 (profits attributable to a 
permanent establishment)). 


(4) Condition C is that the transaction does not otherwise fall within paragraph 3(3). 


(5) For the purposes of this regulation— 
“Community tradeable emissions allowances” are transferable allowances which relate to the 
making of emissions of greenhouse gases, and are allocated as part of a system made for the 
purpose of implementing any Community obligation of the United Kingdom relating to such 
emissions; 
“Kyoto Protocol” means the Kyoto Protocol to the United Nations Framework Convention 
on Climate Change signed at Kyoto on 11th December 1997; 
“paragraph 3(3)” means paragraph 3(3) of Schedule 26 to the Finance Act 2003 (meaning of 
“investment transaction” for the purposes of determining whether a person is an agent of 
independent status in respect of investment transactions); 
“units” include assigned amount units, certified emission reductions, emission reduction units 
and removal units. 


2007/1050 
Corporation Tax (Taxation of Films) (Transitional Provisions) Regulations 2007 
Made oo. Sues eee se eS 
Coming into force in accordance with regulation I 
The Treasury in exercise of the powers conferred upon them by section 52 of the Finance 
Act 2006 make the following Regulations. 


A draft of this instrument was laid before and approved by a resolution of the House of 
Commons in accordance with section 52(4) of the Finance Act 2006. 
Commentary—Simon's Taxes D7.1215. 


Cross-reference—See CTA 2009 Sch 2 para 131 (these regs have effect as if made under CTA 2009 Sch 2 para 130 and are 
modified accordingly). 


Preliminary 


1 Citation, commencement and effect 
(1) These Regulations may be cited as the Corporation Tax (Taxation of Films) (Transitional 


Provisions) Regulations 2007 and shall come into force on the day after the day on which they 
are made. 


(2) The provisions of Chapter 3 of Part 3 of the Finance Act 2006 (films and sound recordings) 
applied by these Regulations shall have effect as if they had been in force at all material times. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1)-(3). In para (2), words “and Part 15 and 
section 812 of the Corporation Tax Act 2009 (film production)” substituted for words “(films and sound recordings)”. 


2 Interpretation 


In these Regulations a reference to a “Chapter”, “Part”, “section” or “Schedule” without more is 
a reference to a Chapter, Part, section or Schedule of the Finance Act 2006, unless the context 
otherwise requires, 


Modification—This regulation modified so as to be revoked for the purpose of CTA 2009 Sch 2 para 130, by CTA 2009 
Sch 2 para 131(1), (2), (4). 


3 Application of enactments yn 


The provisions of Chapter 3 of Part 3, the enactments amended by that Chapter and the 

Corporation Tax Acts apply with the modifications provided in regulations 4'to 12 in relation to 

haste ae ees principal photography before Ist January 2007 but are not completed 
efore that date. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (5). Words “Part 15 and section 812 


ef ine, Gorepration Tax Act 2009, Chapter 3 of Part 3 of the Finance Act 2006” substituted for words “Chapter 3 of 
arto, ; pn ; 
OTA aL Ty 0 | 


Modifications to the Finance Act 2006 » \) e600) nes 


4 Modification of section 32 (meaning of “film production company”) 

In section 32 (meaning of “film production company”), in subsection (3), in relation to a film 
Se commenced principal photography before Ist April 2006, omit "Pie progis ion,” in both 
places. Inbar Yh Scie 20 aus.» 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (6). Words on 1182 of the 
Corporation Tax Act 2009” substituted for words “section 32” (and corresponding change in the ig for reg 4). 
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5 Modification of section 40 (conditions of relief: British film) 
In section 40 (conditions of relief: British film) at the end insert “for the purposes of film tax 
relief”. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (7). Words “section 1197 of the 
Corporation Tax Act 2009” substituted for words “section 40” (and corresponding change in the heading for reg 5). 


6 Modification of section 46 (films: withdrawal of existing reliefs (corporation tax)) 
(1) Modify section 46 (films: withdrawal of existing reliefs (corporation tax)) as follows. 
(2) In the provisions listed below for the words “commences principal photography on or after 
Ist January 2007” substitute “is certified by the Secretary of State under Schedule | to the Films 
Act 1985 as a British film for the purposes of film tax relief and is intended for theatrical release 
at the time the film commences principal photography”. 
The provisions are— 

subsection (1)(a); 

subsection (1)(>)(i); 

subsection (3)(a); and 

subsection (3)(4)(1). 
(3) In subsections (1)(6)(11) and (3)(6)(ii) for “Ist October 2007” substitute “31st March 2008”. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (8). In para (1), after “section 46”, 
words “of the Finance Act 2006” inserted (and corresponding change in the heading for reg 6). 


7 Modification of section 47 (films: withdrawal of existing reliefs (income tax)) 
(1) Modify section 47 (films: withdrawal of existing reliefs (income tax))as follows. 


(2) In the provisions listed below for the words “commences principal photography on or after 
Ist January 2007” substitute “is certified by the Secretary of State under Schedule | to the Films 
Act 1985 as a British film for the purposes of film tax relief and is intended for theatrical release 
at the time the film commences principal photography”. 


The provisions are— 
subsection (1)(a); 
subsection (1)(4)(1); 
subsection (3)(a); and 
subsection (3)(b)(i). 
(3) In subsections (1)(b)(ii) and (3)(b)(ii) for “1st October 2007” substitute “31st March 2008”. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (9). In para (1), after “section 47”, 
words “of the Finance Act 2006” inserted, (and corresponding change in the heading for reg 7). 


'8 Modification of section 51 (supplementary provisions) 


(1) In the substitution made by section 51(1) (supplementary provisions) for paragraph 80 
(exclusion of films and sound recordings) of Schedule 29 to the Finance Act 2002 (corporation 
tax: gains and losses from intangible fixed assets) modify substituted paragraph 80A(2) as 
follows. 


(2) In paragraphs (a) and (6) for the words “that commenced principal photography before Ist 
January 2007” substitute “to which Schedule 4 of the Finance Act 2006 does not apply”. 


(3) In paragraph (b) for “1st October 2007” substitute “31st March 2008”. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (10). Reg 8 substituted as follows— 
“8 Modification of section 812 of the Corporation Tax Act 2009 (intangible fixed assets: films) 
In section 812(1) of the Corporation Tax Act 2009— 
(a) in paragraph (a) for “that began principal photography before Ist January 2007” substitute “to which Chapter 2 
of Part 15 of the Corporation Tax Act 2009 does not apply”, and 
(b) in paragraph (b) for “lst October 2007” substitute “31st March 2008”.”. 


9 Modification of Schedule 4 (taxation of activities of film production company) 


In Schedule 4 (taxation of activities of film production company), in paragraph | (films to which 
this Schedule applies) for the words “commence principal photography on or after Ist January 
2007” substitute “are certified by the Secretary of State under Schedule 1 to the Films Act 1985 
as British films for the purposes of film tax relief and are intended for theatrical release at the 
time principal photography commences”. 
Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (11). Reg 9 substituted as follows— 
“9 Modification of section 1188 of the Corporation Tax Act 2009 (taxation of activities of film production company) 
In section 1188(1) of the Corporation Tax Act 2009 (taxation of activities of film production company) after “a film 
insert “if the film— < [ 
(a) is certified by the Secretary of State under Schedule | to the Films Act 1985 as a British film for the purposes of 


film tax relief, and. : i 
(b) is intended for theatrical release at the time principal photography commences”. 


10 Modifications of Schedule 5 (film tax relief: further provisions) 
(1) Modify Schedule 5 (film tax relief: further provisions) as follows. 
(2) In paragraph 1(1) omit the words from “, and” to the end. 
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(3) After paragraph 15 insert— 
“15A After section 6 of that Act insert— 
“6A Where the Secretary of State refuses an application for interim or final certification of 
a film as a British film for the purposes of film tax relief, Schedule 1A to this Act has effect 
with respect to the certification by the Secretary of State of a master negative, tape or disc 
of a film as a qualifying film, tape or disc for the purposes of section 40D of the Finance 
(No 2) Act 1992 (election for sections 40A and 40B not to apply) or Chapter 9 of Part 2 of 
the Income Tax (Trading and Other Income) Act 2005 (election relating to tax treatment of 
films expenditure).”.”. 
(4) In paragraph 17, in the substituted paragraph | of Schedule | to the Films Act 1985 after 
“Schedule” insert “and Schedule 1A” in each place. 
(5) In paragraph 19, in the substituted paragraph 3 of Schedule 1 to the Films Act 1985, in 
subparagraph (4) after “otherwise” insert “and except in relation to sections 46 and 47 (films: 
withdrawal of existing reliefs) of, and paragraph | of Schedule 4 (taxation of activities of film 
production company) to, the Finance Act 2006”. 


(6) After paragraph 20 insert— 
“20A For paragraphs 4A to 4C of that Schedule substitute— 
“4A— (1) The cultural test for a film other than a documentary (see paragraph 4B) or an 
animation (see paragraph 4C) 1s as follows. 
(2) Subject to sub-paragraph (7), a film passes the cultural test if it is awarded at least 16 
points in total. 


(3) Up to 16 points shall be awarded in respect of the content of the film as follows— 


(a) up to 4 points depending on the percentage of the film that is set in the United 
Kingdom as follows— 
(i) 4 points for at least 75%; 

(ii) 3 points for at least 66%; 

(iii) 2 points for at least 50%; 

(iv) | point for at least 25%; 
(b) up to 4 points depending on the number of the characters depicted in the film that are 
British as follows— 

(1) if there are more than three characters depicted in the film, 4 points if two or three 
of the three lead characters are British or, if only one of the three lead characters is 
British, 2 points if he is the first or second lead, | point if he is the third lead; 

(ii) if there are only three characters depicted in the film, 4 points if two or three of 
them are British or, if only one of them is British, 2 points if he is the first or second 
lead, | point if he is the third lead; 

(ili) if there are only two characters depicted in the film, 4 points if both of them are 
British, 2 points if one of them is; 
(iv) if there is only one character depicted in the film, 4 points if he is British; 
(c) 4 points if the film depicts a British story; 
(d) up to 4 points depending on the percentage of the original dialogue that is recorded in 
the English language or in a recognised regional or minority language as follows— 
(i) 4 points for at least 75%; 
(ii) 3 points for at least 66%; 
(iii) 2 points for at least 50%; 
(iv) 1 point for at least 25%. 
(4) Up to 4 points may be awarded in respect of the contribution of the film to the 
promotion, development and enhancement of British culture. 
( asi to 3 points shall be awarded in respect of work carried out in the making of the film 
as follows— 
(a) 2 points if at least 50% of the work carried out on any of the following is carried out in 
the United Kingdom— 
(1) principal photography; 
(ii) visual effects; 
(iii) special effects; ae 
(b) 1 point if at least 50% of the work carried out on any of the following is carried out in 
the United Kingdom— OF Ke 

(i) performing and recording the music score created for the film; 

(ii) audio post production; 

(ili) picture post production. + tyeil 
(6) Up to 8 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— ol babe 


(a) | point if the director (or, if there is more than one, the lead director) is a qualifying 
person; ren I 


(b) 1 point if at least one of the scriptwriters (or, if there are more than three, of the three 
lead scriptwriters) is a qualifying person; Ltgaagen ne al 
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(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 

(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 

(e) 1 point if at least one of the actors (or, if there are more than three, of the three lead 
actors) is a qualifying person; 

(f) 1 point if at least 50% of the cast are qualifying persons; 

(g) 1 point if at least one of the heads of department is a qualifying person; 

(h) 1 point if at least 50% of the production crew are qualifying persons. 


(7) A film that is awarded all the points available under sub-paragraphs (3)(d) (language), (5) 
(where work carried out) and (6) (personnel) does not pass the cultural test unless— 


(a) it is awarded at least 2 points under sub-paragraph (3)(a) (setting), 
(b) it is awarded at least 2 points under sub-paragraph (3)(b) (characters), or 
(c) it is awarded 4 points under sub-paragraph (3)(c) (story). 

4B— (1) The cultural test for a documentary is as follows. 


(2) Subject to sub-paragraph (7), a film passes the cultural test if it is awarded at least 16 
points in total. 


(3) Up to 16 points shall be awarded in respect of the content of the film as follows— 


(a) up to 4 points depending on the percentage of the film that is set in the United 
Kingdom as follows— 


(i) 4 points for at least 75%; 
(11) 3 points for at least 66%; 
(ili) 2 points for at least 50%; 
(iv) 1 point for at least 25%; 
(b) up to 4 points depending on the number of the characters depicted in the film that are 
British as follows— 


(1) if there are more than three characters depicted in the film, 4 points if two or three 
of the three lead characters are British or, if only one of the three lead characters is 
British, 2 points if he is the first or second lead, | point if he is the third lead; 

(11) if there are only three characters depicted in the film, 4 points if two or three of 
them are British or, if only one of them is British, 2 points if he is the first or second 
lead, 1 point if he is the third lead; 

(iii) if there are only two characters depicted in the film, 4 points if both of them are 
British, 2 points if one of them is; 
(iv) if there is only one character depicted in the film, 4 points if he is British; 


(c) 4 points if the film depicts a British story; 
(d) up to 4 points depending on the percentage of the original dialogue that is recorded in 
the English language or in a recognised regional or minority language as follows— 


(i) 4 points for at least 75%; 
(ii) 3 points for at least 66%; 
(iii) 2 points for at least 50%; 
(iv) | point for at least 25%. 
(4) Up to 4 points may be awarded in respect of the contribution of the film to the 
promotion, development and enhancement of British culture. 


(5) Up to 3 points shall be awarded in respect of work carried out in the making of the film 
as follows— 
(a) 2 points if at least 50% of the work carried out on any of the following is carried out in 
the United Kingdom— 
(1) shooting; 
(ii) visual effects; 
(111) research and development; 
(iv) special effects; 
(b) 1 point if at least 50% of the work carried out on any of the following is carried out in 
the United Kingdom— 
(i) performing and recording the music score created for the film; 
(ii) audio post production; 
(ili) picture post production. 
(6) Up to 8 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— 
(a) 1 point if the director (or, if there is more than one, the lead director) is a qualifying 
person; 
(b) 1 point if at least one of the scriptwriters (or, if there are more than three, of the three 
lead scriptwriters) is a qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
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(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 

(e) 1 point if at least one of the participants (or, if there are more than three, of the three 
lead participants) is a qualifying person; 

(f) 1 point if at least 50% of the participants are qualifying persons; 

(g) 1 point if at least one of the heads of department is a qualifying person; 

(h) 1 point if at least 50% of the production crew are qualifying persons. 


(7) A film that is awarded all the points available under sub-paragraphs (3)(d) (language), (5) 
(where work carried out) and (6) (personnel) does not pass the cultural test unless— 


(a) it is awarded at least 2 points under sub-paragraph (3)(q) (setting), 
(b) it is awarded at least 2 points under sub-paragraph (3)(b) (characters), or 
(c) it is awarded 4 points under sub-paragraph (3)(c) (story). 


4C— (1) The cultural test for an animation is as follows. 


(2) Subject to sub-paragraph (7), a film passes the cultural test if it is awarded at least 16 
points in total. 


(3) Up to 16 points shall be awarded in respect of the content of the film as follows— 


(a) up to 4 points depending on the percentage of the film that is set in the United 
Kingdom as follows— 


(i) 4 points for at least 75%; 
(1i) 3 points for at least 66%; 
(111) 2 points for at least 50%; 
(iv) | point for at least 25%; 
(b) up to 4 points depending on the number of the characters depicted in the film that are 
British as follows— 


(i) if there are more than three characters depicted in the film, 4 points if two or three 
of the three lead characters are British or, if only one of the three lead characters is 
British, 2 points if he is the first or second lead, | point if he is the third lead; 

(ii) if there are only three characters depicted in the film, 4 points of two or three of 
them are British or, if only one of them is British, 2 points if he is the first or second 
lead, | point if he is the third lead; 

(iii) if there are only two characters depicted in the film, 4 points both of them are 
British, 2 points if one of them is; 
(iv) if there is only one character depicted in the film, 4 points if he is British; 


(c) 4 points if the film depicts a British story; 
(d) up to 4 points depending on the percentage of the original dialogue that is recorded in 
the English language or in a recognised regional or minority peta as ee < 


(i) 4 points for at least 75°%; 
(1i) 3 points for at least 66%; 
(iii) 2 points for at least 50%; 
(iv) 1 point for at least 25%. 


(4) Up to 4 points may be awarded in respect of the contribution of the film to the 
promotion, development and enhancement of British culture. 


Oye to 3 points shall be awarded in respect of work carried out in the making of the film 
as follows— 


(a) 2 points if at least 50% of the work carried out on any of the following is carried out in 
the United Kingdom— 


(1) shooting; 
(ii) visual design; 
(iii) layout and storyboarding; 
(iv) visual effects; 
(v) special effects; 


(b) 1 point if at least 50% of the work carried out on any of the following: scarred out in 
the United Kingdom— 


(i) performing and recording the music score created for the a 1A Bosal 


(ii) voice recording; LNT BSA 
(ii) audio post production; jzoq off 
(iv) picture post production. aot ut bit) 
(6) Up to 8 points shall be awarded in respect of the estonia intihabel the making of) the 
film as follows— awollor am om 
(a) 1 point if the director (or, if there is more than one, the lead director) is sg ‘Aualifying 
person; 
(b) 1 point if at least one of the scriptwriters (or, if Aneta are more: than three, of the three 
lead scriptwriters) is a qualifying person; rrohtwigiroe | 


(c) 1 point if at least one of the producers (or, if. there are more than three, of the three 
lead producers) is a qualifying person; po 6 al (eTs9uberg bool 
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(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) 1 point if at least one of the actors (or, if there are more than three, of the three lead 
actors) is a qualifying person; 
(f) 1 point if at least 50% of the cast are qualifying persons; 
(g) 1 point if at least one of the heads of department is a qualifying person; 
(h) 1 point if at least 50% of the production crew are qualifying persons. 
(7) A film that is awarded all the points available under sub-paragraphs (3)(d) (language), (5) 
(where work carried out) and (6) (personnel) does not pass the cultural test unless— 
(a) it is awarded at least 2 points under sub-paragraph (3)(a) (setting), 
(b) it is awarded at least 2 points under sub-paragraph (3)(b) (characters), or 
(c) it is awarded 4 points under sub-paragraph (3)(c) (story).”. 
20B In paragraph 4D of that Schedule— 
(a) in sub-paragraph (4)(a) for “paragraph 4A(4)(a)” substitute “paragraph 4A(5)(a)(i)”; 
(b) for sub-paragraph (4)(b) substitute— 
“(b) for the purposes of the rest of paragraph 4A(5) and paragraphs 4B(5) and 4C(5) 
(other matters), by reference to the amount of expenditure on the work.”; 
(c) in sub-paragraph (5) for “paragraph 4A(4), 4B(4) or 4C(4) (points awarded in respect 
of the making of the film)” substitute “paragraph 4A(5), 4B(5) or 4C(5) (where work 


carried out)”.”. 
(7) After paragraph 25 insert— 


“PART 2A 
CERTIFICATION OF MASTER NEGATIVE, TAPE OR DISC OF A FILM AS 
A QUALIFYING FILM, TAPE OR DISC FOR THE PURPOSES OF 
SECTION 40D OF THE FINANCE (NO 2) ACT 1992 OR CHAPTER 9 OF 
PART 2 OF ITTOIA 2005 
25A After Schedule 1 to the Films Act 1985 insert— 


“SCHEDULE FA 


CERTIFICATION OF MASTER NEGATIVE, TAPE OR DISC OF A FILM AS 
A/QUALIFYING FIEM, TAPE OR DISC FOR THE PURPOSES OF 
SECTION 40D OF THE FINANCE (NO 2) ACT 1992 OR CHAPTER 9 OF 
PART 2 OF THE INCOME TAX (TRADING AND OTHER INCOME) 
ACT 2005 


Section 6A 


Preliminary 
1— (1) In this Schedule— 
“maker”, in relation to a film, means the person by whom the arrangements necessary for 
the making of the film are undertaken; 
“master disc”, in relation to a film, means the original master film disc or the original 
master audio disc of the film; 
“master negative”, in relation to a film, means the original master negative of the film and 
its soundtrack (if any); 
“master tape”, in relation to a film, means the original master film tape or the original 
master audio tape of the film; 
(2) Any reference in this Schedule to a master negative, tape or disc certified under 
paragraph 3(1) or to a certificate issued under that provision includes a reference to a master 
negative, tape or disc certified in pursuance of section 72(7)(b) of the Finance Act 1982 as 
originally enacted or to a certificate issued in pursuance of that provision. 


Applications for certification of master negatives, tapes and discs 

2— (1) An application for the certification by the Secretary of State of a master negative, 
master tape or master disc of a film as a qualifying film, qualifying tape or qualifying disc for 
the purposes of section 40D of the Finance (No 2) Act 1992, or Chapter 9 of Part 2 of the 
Income Tax (Trading and Other Income) Act 2005, may be made by any person who has 
incurred expenditure on the production or acquisition of that negative, tape, or disc. 
(2) In sub-paragraph (1) the reference to the acquisition of a master negative, tape or disc 
includes a reference to the acquisition of any description of rights in it. 
(3) On an application under this paragraph for the certification of a master negative, tape or 
disc the applicant shall— 

(a) produce to the Secretary of State such books and other documents relating to it; and 

(b) furnish to the Secretary of State such other information with respect to it, 
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as the Secretary of State may require for the purpose of determining the application. 

(4) Any information furnished for the purposes of sub-paragraph (3) shall, if the Secretary of 
State so directs, be accompanied by a statutory declaration as to the truth of the information 
made by the person furnishing it. 


Certification by Secretary of State of master negatives, tapes and discs 
3— (1) If the Secretary of State is satisfied that a master negative, tape or disc with respect to 
which an application is made under paragraph 2 is a master negative, tape or disc of a film 
which, in his opinion, is a British film for the purposes of this Schedule, he shall certify that 
negative, tape or disc as a qualifying film, qualifying tape or qualifying disc for the purposes 
of section 40D of the Finance (No 2) Act 1992 or, as the case may be, Chapter 9 of Part 2 ot 
the Income Tax (Trading and Other Income) Act 2005. 


(2) If the Secretary of State is for any reason not satisfied as mentioned in sub-paragraph (1) 
he shall refuse the application. 

(3) If it appears to the Secretary of State that any negative, tape or disc certified by him under 
sub-paragraph (1) ought for any reason not to have been so certified he shall revoke its 
certification. 


(4) Where an application is made under paragraph 2 in relation to a negative, tape or disc of 
a film which has already been certified by the Secretary of State under sub-paragraph (1) on 
a prior application, the Secretary of State may issue the applicant with a duplicate or copy ot 
the certificate issued on that prior application. 


British films for purposes of the Schedule 


4— (1) A film is a British film for the purposes of this Schedule if it passes the relevant 
cultural test (see paragraph 4A, 4B or 4C). 


(2) For the purposes of this paragraph and paragraphs 4A to 4D a state shall be treated as ii 
it were a member State if— 
(a) it is a party to an agreement under Article 310 of the Treaty establishing the Europear 
Community, and 
(b) the agreement requires a maker of a film who is ordinarily resident or registered in that 
state to be treated for the purposes of this Schedule in the same way as a maker of a film 
who is ordinarily resident or registered in a member State. 


(3) This paragraph has effect subject to paragraph 5 (excluded films). 


4A— (1) The cultural test for a film other than a documentary (see paragraph 4B) or ar 
animation (see paragraph 4C) is as follows. 


(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 


(a) 1 point if at least 50% of the film is set in the United Kingdom; 

(b) 1 point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 

(c) 1 point if the film depicts a British story; 

(d) 1 point if at least 50% of the original dialogue is recorded in the English language or ir 
a recognised regional or minority language. 


ney to 15 points shall be awarded in respect of work carried out in the making of the film 
as follows— 


(a) up to 6 points depending on the percentage of principal photography that is carriec 
out in the United Kingdom as follows— . 
(i) 6 points for 75%, 
(11) 5 points for 62.5%, 
(ii) 4 points for 50%, 
(iv) 3 points for 37.5%, 
(v) 2 points for 25%, 
(vi) | point for 10%; = 
(b) up to 4 points depending on the percentage of the work on visual effects that is carriec 
out in the United Kingdom as follows— 
(i) 4 points for 75%, 
(ii) 3 points for 50%, 
(iii) 2 points for 25%, 
(iv) 1 point for 10%; ae Stats 
(c) 1 point if at least 75% of the work on special effects is carried out in the United 
Kingdom; 1S 4urUsg-O i; 
(d) up to 2 points depending on the percentage of the work on performing and recording 
Pe original music score created for the film that is carried out in the United Kingdom a: 
ollows— la ineoslgas od! 2°11 
(i) 2 points for 75%, Te fii od sayheta 
(11) 1 point for 50%; ott of dehmw 
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(e) 1 point if at least 75% of the work on audio post production is carried out in the 
United Kingdom; 

(f) 1 point if at least 75% of the work on image processing is carried out in the United 
Kingdom. 


(5) Up to 13 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— 


(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
person; 

(b) up to 2 points depending on the number of the scriptwriters who are qualifying 
persons as follows— 

(i) if there is only one scriptwriter, 2 points if he is a qualifying person, 

(ii) if there are only two scriptwriters, 2 points if both of them are qualifying persons, | 
point if one of them is, 

(iii) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 
(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead scriptwriters is a 
qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the actors who are qualifying persons as 
follows— 

(1) if there are more than three actors, 2 points if two or more of the three lead actors 
are qualifying persons, | point if one of the three lead actors is a qualifying person, 
(ii) if there are only three actors, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 

(iii) if there are only two actors, 2 points if both of them are qualifying persons, | point 
if one of them 1s, 
(iv) if there is only one actor, 2 points if he is a qualifying person; 
(f) 1 point if at least 50% of the cast are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department who are 
qualifying persons as follows— 


(1) 3 points for five or more, 
(ii) 2 points for three or four, 
(iii) 1 point for one or two; 
(A) | point if at least 50% of the production crew are qualifying persons. 
4B— (1) The cultural test for a documentary is as follows. 
(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 


(a) 1 point if at least 50% of the film is set in the United Kingdom; 

(b) 1 point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 

(c) 1 point if the film depicts a British story; 

(d) 1 point if at least 50% of the original dialogue is recorded in the English language or in 
a recognised regional or minority language. 


(4) Up to 15 points shall be awarded in respect of work carried out in the making of the film 
as follows— 


(a) up to 6 points depending on the percentage of the work on shooting and visual effects 
that is carried out in the United Kingdom as follows— 
(1) 6 points for 75%, 
(ii) 5 points for 62.5%, 
(iii) 4 points for 50%, 
(iv) 3 points for 37.5%, 
(v) 2 points for 25%, 
(vi) 1 point for 10%; 
(b) up to 4 points depending on the percentage of the work on research and development 
that is carried out in the United Kingdom as follows— 
(i) 4 points for 75%, 
(ii) 3 points for 50%, 
(iii) 2 points for 25%, 
(iv) 1 point for 10%; 
(c) 1 point if at least 75% of the work on special effects is carried out in the United 
Kingdom; 
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(d) up to 2 points depending on the percentage of the work on performing and recording 
the original music score created for the film that is carried out in the Rigiean Kingdom as 
follows— 


(1) 2 points for 75%, 

(ii) 1 point for 50%; 
(e) 1 point if at least 75% of the work on audio post production is carried’ out in the 
United Kingdom; 
(f) 1 point if at least 75% of the work on image processing is carried out in ihe United 
Kingdom. 


(5) Up to 13 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— 
(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
erson; 
(b) up to 2 points depending on the number of the scriptwriters who are qualifying 
persons as follows— 
(i) if there is only one scriptwriter, 2 points if he is a qualifying person, 
(ii) if there are only two scriptwriters, 2 points if both of them are qualifying persons, | 
point if one of them is, 
(iii) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point if one of them is, 
(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead seriptwriters is a 
qualifying person; 
(c) 1 point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the participants who are qualifying persons 
as follows— 


(i) if there are more than three participants, 2 points if two or more of the three lead 
participants are qualifying persons, | point if one of the three lead participants is a 
qualifying person, 

(ii) if there are only three participants, 2 points if two or more of them are qualifying 
persons, | point if one of them is, ' 

(iii) if there are only two participants, 2 points if both of them are qualifying persons, | 
point if one of them is, 
(iv) if there is only one participant, 2 points if he is a qualifying person; 
(f) 1 point if at least 50% of all of the participants are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department who are 
qualifying persons as follows— 
(i) 3 points for four, 
(ii) 2 points for three, 
(iii) 1 point for one or two; 
(h) 1 point if at least 50% of the production crew are qualifying persons. 
4C— (1) The cultural test for an animation is as follows. 
(2) A film passes the cultural test if it is awarded at least 16 points in total. 
(3) Up to 4 points shall be awarded in respect of the content of the film as follows— 


(a) | point if at least 50% of the film is set in the United Kingdom; 

(b) 1 point if at least one of the three principal characters depicted in the film (or, if there 
are three or fewer characters depicted in the film, any of them) is a British character; 

(c) 1 point if the film depicts a British story; 


(d) 1 point if at least 50% of the original dialogue is recorded in the. English language or in 
a recognised regional or minority language. 


Gye to 15 points shall be awarded in respect of work carried out in hes making of the film 
as follows— 


(a) up to 6 points depending on the percentage of the work on loves Gidil design, 
layout and storyboarding that is carried out in the United Kingdom as Eastibws 

(i) 6 points for 75%, 

(ii) 5 points for 62.5%, oh analog + 6) Gp) 

(iii) 4 points for 50%, By d) sod bsii7eo 2k ted 

(iv) 3 points for 37.5%, or 

(v) 2 points for 25%, 

(vi) 1 point for 10%; -C qb ating. Sid inp 
(b) up to 4 points depending on the percentage‘of the work on visual effects thatis carried 
out in the United Kingdom as follows— aaa is ti satocpy$: fa) 


(i) 4 points for 75%, hee mobatS 
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(ii) 3 points for 50%, 

(iii) 2 points for 25%, 

(iv) 1 point for 10%; 
(c) 1 point if at least 75% of the work on special effects is carried out in the United 
Kingdom; 
(d) up to 2 points depending on the percentage of the work on performing and recording 
the original music score created for the film that is carried out in the United Kingdom as 
follows— 

(i) 2 points for 75%, 

(li) 1 point for 50%; 
(e) 1 point if at least 75% of the work on voice recording and audio post production is 
carried out in the United Kingdom; 
(f) 1 point if at least 75% of the work on image processing is carried out in the United 
Kingdom. 


(5) Up to 13 points shall be awarded in respect of the personnel involved in the making of the 
film as follows— 


(a) 2 points if the director (or, if there is more than one, the lead director) is a qualifying 
person; 

(b) up to 2 points depending on the number of the scriptwriters who are qualifying 
persons as follows— 


(i) if there is only one scriptwriter, 2 points if he is a qualifying person, 

(ii) if there are only two scriptwriters, 2 points if both of them are qualifying persons, | 
point if one of them is, 

(iii) if there are only three scriptwriters, 2 points if two or more of them are qualifying 
persons, | point.if one of them is, 
(iv) if there are more than three scriptwriters, 2 points if two or more of the three lead 
scriptwriters are qualifying persons, | point if one of the three lead scriptwriters is a 
qualifying person; 
(c) | point if at least one of the producers (or, if there are more than three, of the three 
lead producers) is a qualifying person; 
(d) 1 point if the composer (or, if there is more than one, the lead composer) is a 
qualifying person; 
(e) up to 2 points depending on the number of the actors who are qualifying persons as 
follows— 

(1) if there are more than three actors, 2 points if two or more of the three lead actors 
are qualifying persons, | point if one of the three lead actors is a qualifying person, 
(ii) if there are only three actors, 2 points if two or more of them are qualifying 
persons, | point if one of them 1s, 

(iii) if there are only two actors, 2 points if both of them are qualifying persons, | point 
if one of them is, 
(iv) if there is only one actor, 2 points if he is a qualifying person; 
(f) 1 point if at least 50% of the cast are qualifying persons; 
(g) up to 3 points depending on the number of the heads of department who are 
qualifying persons as follows— 


(i) 3 points for five or more, 
(ii) 2 points for three or four, 
(iii) 1 point for one or two; 
(h) 1 point if at least 50% of the production crew are qualifying persons. 


4D— (1) In paragraphs 4A to 4C— 


“cast” means all the actors and performers but not the extras who appear in a film; 
“heads of department” has the meaning given by sub-paragraph (2); 

“participant” means a presenter, narrator, subject or other person who participates and 
appears in a documentary; 

“production crew” means all the persons directly involved in the production of a film who 
do not appear in the film; 

“qualifying person” means a citizen of, or a person ordinarily resident in, a member State; 
“recognised regional or minority language” means Welsh, Scottish-Gaelic, Irish, Scots, 
Ulster Scots or Cornish; 

“special effects” means artificial techniques or processes, which are not visual effects, used 
to create an illusion in a film; 


“visual effects” means digital alterations to a film’s images. 
(2) “Heads of department” means— 


(a) in paragraph 4A, the lead cinematographer, the lead production designer, the lead 
costume designer, the lead editor, the lead sound designer, the lead visual effects supervisor 
and the lead hair and makeup supervisor; 


-(b)-in paragraph 4B, the lead cameraman, the lead sound recordist, the lead editor and the 


lead researcher; 
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(c) in paragraph 4C, the lead layout supervisor, the lead production designer, the lead 
character designer, the lead editor, the lead sound designer, the lead visual effects 
supervisor and the lead modelling supervisor. 

(3) For the purposes of paragraphs 4A to 4C— 
(a) a film is set in the United Kingdom if it is set in a country which is now part of the 
United Kingdom; and 
(b) a film depicts a British story if the subject matter of the film or the underlying material 
on which the film is based is British. 


(4) The amount of work that is carried out in the United Kingdom or elsewhere shall be 
determined— 


(a) for the purposes of paragraph 4A(4)(a) (principal photography), by reference to the 
number of days spent on the work; 
(b) for the purposes of paragraphs 4A(4)(b) to (f), 4B(4)(a) to (/) and 4C(4)(a) to (f) 
(other matters), by reference to the amount of expenditure on the work.. 
(5) No points shall be awarded under any provision of paragraph 4A(4), 4B(4) or 4C(4) 
(points awarded in respect of the making of the film) in respect of work the expenditure on 
which is, in the opinion of the Secretary of State, insignificant in relation to the expenditure 
on all the work carried out in the making of the film. 


Excluded films 


5— (1) Subject to sub-paragraph (2), a film is not a British film for the purposes of this 
Schedule by virtue of paragraph 4(1) if parts of the film are derived from— 
(a) any film of which the master negative, tape or disc is certified under paragraph 3(1), or 
(b) any film not made by the same maker as the first-mentioned film, and the playing time 
of those parts exceeds 10 per cent of the total playing time of the film. 


(2) The Secretary of State may direct that sub-paragraph (1) shall not apply in relation to a 
film if in his opinion— 

(a) it is a documentary; and 

(b) its subject matter makes it appropriate for sub-paragraph (1) not to be applied. 


Determination of disputes 


6— (1) Any person who is aggrieved by any decision of the Secretary of State to refuse an 
application under paragraph 2 or to revoke any certification under paragraph 3(1) may, 
subject to rules of court, apply to the High Court, and the decision of that Court shall be 
final. 


(2) In relation to any person whose principal place of business is in Scotland, sub- 
paragraph (1) shall have effect as if for any reference to the High Court there were substituted 
a reference to the Court of Session. 


Application for certification 
7— (1) The Films (Certification) Regulations 1985 shall apply to an application for 


certification under paragraph 2 as if a reference to Schedule | in those Regulations were a 
reference to this Schedule. 


(2) For the purposes of subparagraph (1) the application under paragraph 2 shall be treated 
as an application to be determined by the Secretary of State in accordance with Schedule | as 
in force pe curt before the commencement of the Films (Certification) Regula- 
tions 2006”.” 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (12)-(14). In para (1), after 
“Schedule 5” words “to the Finance Act 2006” inserted (and corresponding change in the heading for regulation 10), 
para (2) revoked, and in para (5), words “of the Finance Act 2006 (films: withdrawal of existing reliefs) and 
section 1188(1) of the yo yporation Tax Act 2009 (taxation of activities of film production company)” substituted for 
words after “sections 46 and 47° r 


Modification of other enactments 


11 Modification of the Finance (No 2) Act 1992 
(1) Modify the Finance (No 2) Act 1992 as follows. 


(2) In section 40D (election for sections 40A and 40B not to apply), in subsection (2)(o)-~ 
(a) for “Schedule 1” substitute “Schedule 1A”; and 


(b) at the end insert “or certified by the Secretary of State under paragraph 3 af Schedule | to 
that Act as a British film for the purposes of film tax relief”. 


(3) In section 43 (interpretation of sections 41 and 42), in subsection (Ds in the definitions of 
“qualifying disc”, “qualifying film” and “qualifying tape”— % 
(a) for “Schedule 1” substitute “Schedule 1A”; and 


(b) at the end insert “or certified by the Secretary of State under varied 3 of Schedule 1 to 
that Act as a British film for the purposes of film tax relief”. TRY 


Wa) ri 
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12 Modification of ITTOIA 2005 
In section 132 (meaning of “original master version” and “certified master version”) of ITTOIA 
2005, in subsection (3)— 
(a) for “Schedule 1” substitute “Schedule 1A”; and 
(b) at the end insert “or certified by the Secretary of State under paragraph 3 of Schedule | to 
that Act as a British film for the purposes of film tax relief”. 


Consequential provision 


13 Returns, amendments to returns and assessments 

(1) Where the provisions of Chapter 3 of Part 3, of the enactments amended by that Chapter 
and the Corporation Tax Acts apply in accordance with these Regulations, returns must be made 
or amended, and assessments may be made in relation to past accounting periods or tax years 
(whether before or after the commencement of that Chapter) in accordance with those 
provisions as modified by these Regulations. 

(2) Any return, amendment or assessment necessary to give effect to paragraph (1) may be made 
notwithstanding any limitation on the time within which a return, amendment or assessment 
)may normally be made. 


Modification—This regulation modified as follows by CTA 2009 Sch 2 para 131(1), (2), (15). In para (1), words “Part 15 or 
section 812 of the Corporation Tax Act 2009, of Chapter 3 of Part 3 of the Finance Act 2006” substituted for words 
“Chapter 3 of Part 3”, and words “whenever beginning” substituted for words “whether before or after the commence- 
ment of that Chapter”. 


2007/2126 
International Mutual Administrative Assistance in Tax Matters Order 2007 
Made. s....: . . » » “eeoniendpodie tamoxs xe25 Wud 2007 
A draft of this Order was laid before the House of Commons in accordance with section 173(7) 
of the Finance Act 2006 and approved by a resolution of that House. 
Accordingly, Her Majesty, in exercise of the powers conferred upon Her by section 173(1) to (3) 
of the Finance Act 2006, by and with the advice of Her Privy Council, orders as follows— 


Commentary—Simon's Taxes A2.104, E6.455. 


Citation 


1 This Order may be cited as the International Mutual Administrative Assistance in Tax Matters 
‘Order 2007. 


Mutual administrative assistance arrangements to have effect 
2 It is declared that— 
(a) arrangements relating to international tax enforcement that fall within the joint Council 
of Europe/Organisation for Economic Co-operation and Development Convention on 
Mutual Administrative Assistance in Tax Matters, signed on behalf of the United Kingdom 
on 24 May 2007, have been made in relation to the other signatory territories, and 
(b) it is expedient that those arrangements have effect. 


2007/2145 
Insurance Companies (Tax Exempt Business) Regulations 2007 


Made by the Treasury under TA 1988 ss 460(15) and (16), 461(12) and (13) and 461B(8) and 
(9) 


Madeobeshoriusern. 2t.(anisg bis sccm) io toscuy . 23 July 2007 

Laid before the House of Commons. . . . . . . . .24 July 2007 

Coming into force PO IP . 14 August 2007 

Citation, commencement and effect 

1— (1) These Regulations may be cited as the Insurance Companies (Tax Exempt Business) 
Regulations 2007 and shall come into force on 14th August 2007. 
(2) Subject to paragraph (3), these Regulations have effect for periods of account ending on or 
after the date on which these Regulations come into force. 
(3) Where any part of a company’s business is exempt from corporation tax by virtue of 


section 460(11), 461(4) or 461B(5) of the Taxes Act 1988, these Regulations have effect for 
periods of account beginning on or after 1st January 2007 (whenever ending). 


Interpretation 


2 In these Regulations— 
“the Taxes Act 1988” means the Income and Corporation Taxes Act 1988; 
“tax exempt business” means business which is exempt from corporation tax by virtue of any 
of the following provisions of the Taxes Act 1988— 
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(a) section 460(11) or (12); 
(b) section 461(4) or (4A); and 
(c) section 461B(S) or (6A). 


Modifications of the Taxes Act 1988 


3 Where any part of the business of a company is tax exempt business, the Taxes Act 1988 has 
effect subject to the following modifications. 


Modification of section 431 
4— (1) Section 431 (interpretative provisions relating to insurance companies) is modified as 
follows. 
(2) uh slggegetee (2), insert at the appropriate places— 


“tax exempt life assurance business” has the meaning given by section hatin , and 
tax exempt other business” has the meaning given by section 431FB;” 


cece 


Insertion of sections 43 1FA and 431FB 
5 After section 431F (meaning of “basic life assurance and general annuity business”) insert— 


“431FA Meaning of “tax exempt life assurance business” 


(1) In this Chapter “tax exempt life assurance business” means business which is exempt from 
corporation tax by virtue of section 460(11) or (12). 


(2) For the purposes of this Chapter, tax exempt life assurance business shall be treated as not 
being life assurance business. 


431FB Meaning of “tax exempt other business” 

(1) In this Chapter “tax exempt other business” means business which is exempt from 
corporation tax by virtue of section 461(4) or (4A) or 461B(5) or (6A). 

(2) For the purposes of this Chapter, tax exempt other business shall be treated as being 
neither PHI business nor general insurance business.” 


Modifications of section 431H 


6— (1) Section 431H (company carrying on life assurance business and other insurance 
business) is modified as follows. 


(2) For subsection (1) substitute— 


“(1) This section applies in relation to an insurance company which carries on two or more of 
the following— 
(a) life assurance business, 
(b) tax exempt life assurance business, 
(c) tax exempt other business, and 
(d) insurance business of any other kind.” 
(3) In subsection (2)— 
(a) omit the word “and” immediately following paragraph (a), 
(6) after paragraph (a) insert— 
“(aa) tax exempt life assurance business, 
(ab) tax exempt other business, and”, and 
(c) in paragraph (b), for “the” substitute “any”. 


Modifications of section 432A 
7— (1) Section 432A (apportionment of income and gains) is modified as ci 
(2) In subsection (2)— 
(a) omit the word “and” immediately following paragraph (b), and 
(b) for paragraph (c) substitute— 
“(c) PHI business, 
(d) tax exempt life assurance business, and 2nolehrg oA 
(e) tax exempt other business.” brn 10 
(3) In subsection (6)— 


(a) in the fraction, for the denominator “A + B + C” substitute “4 oP B + C + LB. + E 

(b) omit the word “and” immediately following the definition of B, and 

(c) after the definition of C insert— (' } a 
“D is the aggregate of— ; iy: ; ; 


(a) the mean of the opening and closing liabilities of the tax pct life assurance 
business (but taking that mean to be nil if it would otherwise be below nil), and 
(b) the mean of the appropriate parts (that is, the parts relating to ser: eign of the 
opening and closing amounts of the free assets amounts, .. A esxe'] 


reduced (but not below nil) by the mean of the —— a ceetallinsd values of. any assets 
directly referable to that category; and anolkiveiq yoiwolidh orl to 
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E is the aggregate of— 


(a) the mean of the opening and closing liabilities of the tax exempt other business (but 
taking that mean to be nil if it would otherwise be below nil), and 

(b) the mean of the appropriate parts (that is, the parts relating to that category) of the 
opening and closing amounts of the free assets amounts, 


reduced (but not below nil) by the mean of the opening and closing net values of any assets 
directly referable to that category.” 


(4) In subsection (6A)— 


(a) in the fraction, for the denominator “A + B + C” substitute “A + B+C+ D+ E’, and 
(6) for “and C” substitute “, C, D and E”. 


(5) In subsection (6B)— 


(a) in the fraction, for the denominator “A + B + C” substitute “4 + B+ C+ D+ E”,and 
(6) for “and C” substitute “, C, D and E”. 


(6) After subsection (6B) insert— 
“(6BA) For the purposes of subsection (5) above “the relevant fraction”, in relation to tax 
exempt life assurance business, is— 
D 
AS Bit Ct Dae 
where A, B, C, D and E have the same meaning as in subsection (6) above. 
(6BB) For the purposes of subsection (5) above “the relevant fraction”, in relation to tax 
exempt other business, is— 
E 
A+B+C+D+E 
where 4, B, C, D and E have the same meaning as in subsection (6) above.’ 
(7) In subsection (6C), for “or (6B)” substitute *, (6B), (6BA) or (6BB)”. 
(8) In subsection (7), for “and (6B)” substitute “, (6B), (6BA) and (6BB)”. 
(9) In subsection (8ZA), for “and C” substitute “, C, D and E”. 


Modifications of section 432AA 
8— (1) Section 432AA (Schedule A business or overseas property business) is modified as 
‘follows. 
(2) In subsection (4)— 


(a) omit the word “and” immediately following paragraph (5), and 
(b) after paragraph (c) insert— 

“(d) tax exempt life assurance business; and 

(e) tax exempt other business.” 


Modifications of section 432C 

9— (1) Section 432C (section 432B apportionment: non-participating funds) is modified as 
follows. 
(2) In subsection (5), in the definition of B, after “PHI business” (in both places) insert “, tax 
exempt life assurance business or tax exempt other business”. 
(3) In subsection (9), in the definition of D— 

(a) for “or PHI business” substitute “, PHI business, tax exempt life assurance business or tax 

exempt other business”, and 

(b) for “either” substitute “any”. 


Modifications of section 440 
10— (1) Section 440 (transfers of assets etc) is modified as follows. 
(2) In subsection (4)— 
(a) after paragraph (a) insert— 
“(b) assets which are linked solely to tax exempt life assurance business;”, and 
(b) in paragraph (e), for “either” substitute “any”. 


Modification of section 440A 
11— (1) Section 440A (securities) is modified as follows. 
(2) In subsection (2)(a)— 
(a) omit the word “or” immediately following sub-paragraph (i), and 
(b) after sub-paragraph (ii) insert— 
“(iii) tax exempt life assurance business, or 
(iv) tax exempt other business,”. 
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Modifications of section 755A 
12— (1) Section 755A (treatment of chargeable profits and creditable tax apportioned to 
company carrying on life assurance business) is modified as follows. 
(2) In subsection (4), for the words from “as is referable” to the end substitute— 
“as is referable to— 
(a) gross roll-up business, 
(b) tax exempt life assurance business, or 
(c) tax exempt other business, 
carried on by the UK company.” 
(3) In subsection (6)(c), for “gross roll-up business” substitute “a category of business specified 
in paragraphs (a) to (c) of subsection (4) above”. 
(4) In subsection (13)— 
(a) omit the word “or” immediately following paragraph (a), and 
(b) after paragraph (ba) insert— 
“(bb) tax exempt life assurance business, or 
(bc) tax exempt other business,”. 


Modification of section 212 of the Taxation of Chargeable Gains Act 1992 


13— (1) Where any part of the business of a company is tax exempt life assurance business, 
section 212 of the Taxation of Chargeable Gains Act 1992 (annual deemed disposal of holdings 
of unit trusts) is modified as follows. 


(2) In subsection (2), after “gross roll-up business” insert “or tax exempt life assurance business”. 


Modification of paragraph 3A of Schedule 11 to the Finance Act 1996 


14— (1) Where any part of the business of a company is tax exempt business, paragraph 3A of 
Schedule 11 to the Finance Act 1996 (loan relationships: special provisions for insurers) is 
modified as follows. 


(2) In sub-paragraph (5), after “(6B)” insert “, (6BA), (6BB)”. 


Modification of section 255 of the Capital Allowances Act 2001 
15— (1) Where any part of the business of a company is tax exempt business, section 255 of the 
Capital Allowances Act 2001 (apportionment of allowances and charges) is modified as follows. 
(2) In subsection (1), for “and PHI business” substitute “, PHI business, tax exempt life 
assurance business and tax exempt other business”. 
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The Treasury are a government department designated for the purposes of section 2(2) of the 
European Communities Act 1972 in relation to measures relating to preventing the use of the 
financial system for the purpose of money laundering; 

The Treasury, in exercise of the powers conferred on them by section 2(2) of the European 
Communities Act 1972 and by sections 168(4)(b), 402(1)(b), 417(1) and 428(3) of the Financial 
Services and Markets Act 2000, make the following Regulations: 


PART 1 
GENERAL 
1 Citation, commencement etc 


(1) These Regulations may be cited as the Money Laundering Regulations 2007 and come into 
force on 15th December 2007. 

(2) These Regulations are prescribed for the purposes of sections 168(4)(b) (appointment of 
persons to carry out investigations in particular cases) and 402(1)(b) (power of the Authority to 
institute proceedings for certain other offences) of the 2000 Act. 


(3) The Money Laundering Regulations 2003 are revoked. - ov) AO® 


2 Interpretation hn avin 
(1) In these Regulations— mac-tue 1 


“the 2000 Act” means the Financial Services and Markets Act 2000; yore sap Gti) 
“Annex I financial institution” has the meaning given by regulation 22(1); ) KEP (vi) 
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Caan except in regulation 17(2)(c) and (d), has the meaning given by regulation 3(4) and 
“authorised person” means a person who is authorised for the purposes of the 2000 Act; 
“the Authority” means the Financial Services Authority; 

“the banking consolidation directive” means Directive 2006/48/EC of the European Parlia- 
ment and of the Council of 14th June 2006 relating to the taking up and pursuit of the 
business of credit institutions; 

“beneficial owner” has the meaning given by regulation 6; 

[“bill payment service provider” means an undertaking which provides a payment service 
enabling the payment of utility and other household bills;]! 

“business relationship” means a business, professional or commercial relationship between a 
relevant person and a customer, which is expected by the relevant person, at the time when 
contact is established, to have an element of duration; 

“cash” means notes, coins or travellers’ cheques in any currency; 

“casino” has the meaning given by regulation 3(13); 

“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“consumer credit financial institution” has the meaning given by regulation 22(1); 

“credit institution” has the meaning given by regulation 3(2); 

“customer due diligence measures” has the meaning given by regulation 5; 

“DETI” means the Department of Enterprise, Trade and Investment in Northern Ireland; 
“the electronic money directive” means Directive 2000/46/EC of the European Parliament and 
of the Council of 18th September 2000 on the taking up, pursuit and prudential supervision 
of the business of electronic money institutions; 

“estate agent” has the meaning given by regulation 3(11); 

“external accountant” has the meaning given by regulation 3(7); 

“financial institution” has the meaning given by regulation 3(3); 

“firm” means any entity, whether or not a legal person, that is not an individual and includes 
a body corporate and a partnership or other unincorporated association; 

“high value dealer” has the meaning given by regulation 3(12); 

“the implementing measures directive” means Commission Directive 2006/70/EC of 1st 
August 2006 laying down implementing measures for the money laundering directive; 
“independent legal professional” has the meaning given by regulation 3(9); 

“insolvency practitioner”, except in regulation 17(2)(c) and (d), has the meaning given by 
regulation 3(6); 

“the life assurance consolidation directive” means Directive 2002/83/EC of the European 
Parliament and of the Council of 5th November 2002 concerning life assurance; 

“local weights and measures authority” has the meaning given by section 69 of the Weights 
and Measures Act 1985 (local weights and measures authorities); 

“the markets in financial instruments directive” means Directive 2004/39/EC of the European 
Parliament and of the Council of 12th April 2004 on markets in financial instruments; 
“money laundering” means an act which falls within section 340(11) of the Proceeds of Crime 
Act 2002; 

“the money laundering directive” means Directive 2005/60/EC of the European Parliament 
and of the Council of 26th October 2005 on the prevention of the use of the financial system 
for the purpose of money laundering and terrorist financing; 

“money service business” means an undertaking which by way of business operates a currency 
exchange office, transmits money (or any representations of monetary value) by any means or 
cashes cheques which are made payable to customers; 

“nominated officer” means a person who is nominated to receive disclosures under Part 7 of 
the Proceeds of Crime Act 2002 (money laundering) or Part 3 of the Terrorism Act 2000 
(terrorist property); 

“non-EEA state” means a state that is not an EEA state; 

“notice” means a notice in writing; 

“occasional transaction” means a transaction (carried out other than as part of a business 
relationship) amounting to 15,000 euro or more, whether the transaction is carried out in a 
single operation or several operations which appear to be linked; 

“the OFT” means the Office of Fair Trading; 

“ongoing monitoring” has the meaning given by regulation 8(2); 
[payment services” has the meaning given by regulation 2(1) of the Payment Services 
Regulations 2009;]! 

“regulated market”— 


(a) within the EEA, has the meaning given by point 14 of Article 4(1) of the markets in 
financial instruments directive; and 

(b) outside the EEA, means a regulated financial market which subjects companies whose 
securities are admitted to trading to disclosure obligations which are contained in inter- 
national standards and are equivalent to the specified disclosure obligations; 


“relevant person” means a person to whom, in accordance with regulations 3 and 4, these 
Regulations apply; ; 
“the specified disclosure obligations” means disclosure requirements consistent with— 
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(a) Article 6(1) to (4) of Directive 2003/6/EC of the European Parliament and of the 
Council of 28th January 2003 on insider dealing and market manipulation; 

(b) Articles 3, 5, 7, 8, 10, 14 and 16 of Directive 2003/71/EC of the European Parliament 
and of the Council of 4th November 2003 on the prospectuses to be published when 
securities are offered to the public or admitted to trading; 

(c) Articles 4 to 6, 14, 16 to 19 and 30 of Directive 2004/109/EC. of the European 
Parliament and of the Council of 15th December 2004 relating to the harmonisation of 
transparency requirements in relation to information about issuers whose securities are 
admitted to trading on a regulated market; or 

(d) Community legislation made under the provisions mentioned in sub-paragraphs (a) to 
(c); 

“supervisory authority” in relation to any relevant person means the supervisory authority 
specified for such a person by regulation 23; 

“tax adviser” (except in regulation 11(3)) has the meaning given by regulation 3(8); 
[“telecommunication, digital and IT payment service provider” means an undertaking which 
provides payment services falling within paragraph 1(g) of Schedule 1 to the Payment Services 
Regulations 2009;]} 

“terrorist financing” means an offence under— 


(a) section 15 (fund-raising), 16 (use and possession), 17 (funding arrangements), 18 
(money laundering) or 63 (terrorist finance: jurisdiction) of the Terrorism Act 2000; 

(b) paragraph 7(2) or (3) of Schedule 3 to the Anti-Terrorism, Crime and Security. Act 2001 
(freezing orders); 

(c) article 7, 8 or 10 of the Terrorism (United Nations Measures) Order 2006; or 

(d) article 7, 8 or 10 of the Al-Qaida and Taliban (United Nations Measures) Order 2006; 


“trust or company service provider” has the meaning given by regulation 3(10). 


(2) In these Regulations, references to amounts in euro include references to equivalent amounts 
in another currency. 


(3) Unless otherwise defined, expressions used in these Regulations and the money laundering 
directive have the same meaning as in the money laundering directive and expressions used in 
these Regulations and in the implementing measures directive have the same meaning as in the 
implementing measures directive. 


Amendments—' In para (1), definitions inserted by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(a) 
with effect from 1 November 2009. 


3 Application of the Regulations 


(1) Subject to regulation 4, these Regulations apply to the following persons acting in the course 
of business carried on by them in the United Kingdom (“relevant persons”)}— 

(a) credit institutions; 

(b) financial institutions; 

(c) auditors, insolvency practitioners, external accountants and tax advisers; 

(d) independent legal professionals; 

(e) trust or company service providers; 

(f) estate agents; 

(g) high value dealers; 

(h) casinos. 


(2) “Credit institution” means— 


(a) a credit institution as defined in Article 4(1)(a) of the Batching consolidation directive: or 
(b) a branch (within the meaning of Article 4(3) of that directive) located in an EEA state of 
an institution falling within sub-paragraph (qa) (or an equivalent institution whose ae office 
is located in a non-EEFA state) wherever its head office is located, 


when it accepts deposits or other repayable funds from the public or grants: ubalby for its own 
account (within the meer of the banking consolidation directive). 


(3) “Financial institution” means— 


(a) an undertaking, including a money service business, when it carries s OuPONE or more of the 
activities listed in points 2 to 12 and 14 of Annex | to the banking consolidation directive (the 
relevant text of which is set out in Schedule 1 to these Regulations), other oe ug 

(i) a credit institution; Jag 


(ii) an undertaking whose only listed activity is trading for own account in one or more of 
the products listed in point 7 of Annex | to the banking consalige iim directive where the 


undertaking does not have a customer, sont AGS odt sbiei 
and, for this purpose, “customer” means a third party which is not ‘a ‘member of the ‘same 
group as the undertaking; 8 ebsabasie ty 


(b) an insurance company duly authorised in accordance with the glee consolidation 
directive, when it carries out activities covered by that directive; Hoge 2noit 

(c) a person. whose regular occupation or business. is the provision to. other. persons. iss an 
investment service or the performance of an investment activity on a professional basis, when 
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providing or performing investment services or activities (within the meaning of the markets 
in financial instruments directive), other than a person falling within Article 2 of that 
directive; 

(d) a collective investment undertaking, when marketing or otherwise offering its units or 
shares; 

(e) an insurance intermediary as defined in Article 2(5) of Directive 2002/92/EC of the 
European Parliament and of the Council of 9th December 2002 on insurance mediation, with 
the exception of a tied insurance intermediary as mentioned in Article 2(7) of that Directive, 
when it acts in respect of contracts of long-term insurance within the meaning given by 
article 3(1) of, and Part II of Schedule | to, the Financial Services and Markets Act 2000 
(Regulated Activities) Order 2001; 

(f) a branch located in an EEA state of a person referred to in sub-paragraphs (a) to (e) (or 
an equivalent person whose head office is located in a non-EEA state), wherever its head office 
is located, when carrying out any activity mentioned in sub-paragraphs (a) to (e); 

(g) the National Savings Bank; 

(A) the Director of Savings, when money is raised under the auspices of the Director under 
the National Loans Act 1968. 

)(4) “Auditor” means any firm or individual who is a statutory auditor within the meaning of 
Part 42 of the Companies Act 2006 (statutory auditors), when carrying out statutory audit work 
within the meaning of section 1210 of that Act. 

(5) Before the entry into force of Part 42 of the Companies Act 2006 the reference in 
paragraph (4) to— 
(a) a person who is a statutory auditor shall be treated as a reference to a person who is 
eligible for appointment as a company auditor under section 25 of the Companies Act 1989 
(eligibility for appointment) or article 28 of the Companies (Northern Ireland) Order 1990; 
and 
(>) the carrying out of statutory audit work shall be treated as a reference to the provision of 
audit services. 
(6) “Insolvency practitioner” means any person who acts as an insolvency practitioner within the 
meaning of section 388 of the Insolvency Act 1986 (meaning of “act as insolvency practitioner”) 
or article 3 of the Insolvency (Northern Ireland) Order 1989. 
(7) “External accountant” means a firm or sole practitioner who by way of business provides 
accountancy services to other persons, when providing such services. 
(8) “Tax adviser” means a firm or sole practitioner who by way of business provides advice 
about the tax affairs of other persons, when providing such services. 
(9) “Independent legal professional” means a firm or sole practitioner who by way of business 
provides legal or notarial services to other persons, when participating in financial or real 
property transactions concerning— 
(a) the buying and selling of real property or business entities; 
(b) the managing of client money, securities or other assets; 
(c) the opening or management of bank, savings or securities accounts; 
(d) the organisation of contributions necessary for the creation, operation or management of 
companies; or Gal 
(e) the creation, operation or management of trusts, companies or similar structures, 
and, for this purpose, a person participates in a transaction by assisting in the planning or 
execution of the transaction or otherwise acting for or on behalf of a client in the transaction. 
(10) “Trust or company service provider” means a firm or sole practitioner who by way of 
business provides any of the following services to other persons— 
(a) forming companies or other legal persons; 
(6) acting, or arranging for another person to act— 
(i) as a director or secretary of a company; 
(ii) as a partner of a partnership; or 
(iii) in a similar position in relation to other legal persons; 
(c) providing a registered office, business address, correspondence or administrative address 
or other related services for a company, partnership or any other legal person or arrangement; 
(d) acting, or arranging for another person to act, as— 
(i) a trustee of an express trust or similar legal arrangement; or hes 
(ii) a nominee shareholder for a person other than a company whose securities are listed 
on a regulated market, 
when providing such services. 
(11) “Estate agent” means— 
(a) a firm; or 
(b) sole practitioner, 
who, or whose employees, carry out estate agency work (within the meaning given by section | of 
the Estate Agents Act 1979 (estate agency work)), when in the course of carrying out such work. 


(12) “High value dealer” means a firm or sole trader who by way of business trades in goods 
(including an auctioneer dealing in goods), when he receives, in respect of any transaction, a 
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payment or payments in cash of at least 15,000 euros in total, whether the transaction is 
executed in a single operation or in several operations which appear to be linked. 


(13) “Casino” means the holder of a casino operating licence and, for this purpose, a “casino 
operating licence” has the meaning given by section 65(2) of the Gambling Act 2005 (nature of 
licence). 


(14) In the application of this regulation to Scotland, for “real property” in paragraph (9) 
substitute “heritable property”. 


4 Exclusions 
(1) These Regulations do not apply to the following persons when carrying out any of the 
following activities— 

(a) a society registered under the Industrial and Provident Societies Act 1965, when it— 


(i) issues withdrawable share capital within the limit set by section 6 of that Act 
(maximum shareholding in society); or 
(ii) accepts deposits from the public within the limit set by section 7(3) of that Act 
(carrying on of banking by societies); 
(b) a society registered under the Industrial and Provident Societies Act (Northern Ireland) 
1969, when it— 
(i) issues withdrawable share capital within the limit set by section 6 of that- Act 
(maximum shareholding in society); or : 
(ii) accepts deposits from the public within the limit set by section 7(3) of that Act 
(carrying on of banking by societies); 
(c) a person who is (or falls within a class of persons) specified in any of paragraphs 2 to 23, 
25 to 38 or 40 to 49 of the Schedule to the Financial Services and Markets Act 2000 
(Exemption) Order 2001, when carrying out any activity in respect of which he is exempt; 
(d) a person who was an exempted person for the purposes of section 45 of the Financial 
Services Act 1986 (miscellaneous exemptions) immediately before its repeal, when exercising 
the functions specified in that section; 
(e) a person whose main activity is that of a high value dealer, when he engages in financial 
activity on an occasional or very limited basis as set out in paragraph | of Schedule 2 to these 
Regulations; or ’ 
(f) a person, when he prepares a home information pack or a document or information for 
inclusion in a home information pack. 
(2) These Regulations do not apply to a person who falls within regulation 3 solely as a result of 
his engaging in financial activity on an occasional or very limited basis as set out in paragraph | 
of Schedule 2 to these Regulations. 
(3) Parts 2 to 5 of these Regulations do not apply to— 
(a) the Auditor General for Scotland; 
(b) the Auditor General for Wales; 
(c) the Bank of England; 
(d) the Comptroller and Auditor General; 
(e) the Comptroller and Auditor General for Northern Ireland; 
(f) the Official Solicitor to the Supreme Court, when acting as trustee in his official capacity; 
(g) the Treasury Solicitor. 
(4) In paragraph (1)(/), “home information pack” has the same meaning as in Part 5 of the 
Housing Act 2004 (home information packs). 


PART 2 tito T 
CUSTOMER DUE DILIGENCE te gas 

5 Meaning of customer due diligence measures 2 ed 

“Customer due diligence measures” means— tid - ‘f om 
(a) identifying the customer and verifying the customer’s identity on the basis, of documents, 
data or information obtained from a reliable and independent source; 
(b) identifying, where there is a beneficial owner who is not the customer, the beneficial owner 
and taking adequate measures, on a risk-sensitive basis, to verify his identity so that the 
relevant person is satisfied that he knows who the beneficial owner is, including, in the case of 
a legal person, trust or similar legal arrangement, measures to understand the ownership and 
control structure of the person, trust or arrangement; and tances eh gs 
(c) obtaining information on the purpose and intended nature of the business relationship. 

6 Meaning of beneficial owner _* ae F 

(1) In the case of a body corporate, “beneficial owner” means any individual who © 
(a) as respects any body other than a company whose securities are listed on a regulated 
market, ultimately owns or controls (whether through direct or indirect ownership or control, 
including through bearer share holdings) more than 25% of the shares or voting rights in the 
body;_or . | iWinsh Iworebstone atepgenbakaen 
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ae respects any body corporate, otherwise exercises control over the management of the 
ody. 

(2) In the case of a partnership (other than a limited liability partnership), “beneficial owner” 
means any individual who— 


(a) ultimately is entitled to or controls (whether the entitlement or control is direct or indirect) 
more than a 25% share of the capital or profits of the partnership or more than 25% of the 
voting rights in the partnership; or 

(b) otherwise exercises control over the management of the partnership. 


(3) In the case of a trust, “beneficial owner” means— 


(a) any individual who is entitled to a specified interest in at least 25% of the capital of the 
trust property; 
(b) as respects any trust other than one which is set up or operates entirely for the benefit of 
individuals falling within sub-paragraph (a), the class of persons in whose main interest the 
trust 1s set up or operates; 
(c) any individual who has control over the trust. 
(4) In paragraph (3)— 
“specified interest” means a vested interest which is— 
(a) in possession or in remainder or reversion (or, in Scotland, in fee); and 
(b) defeasible or indefeasible; 
“control” means a power (whether exercisable alone, jointly with another person or with the 
consent of another person) under the trust instrument or by law to— 
(a) dispose of, advance, lend, invest, pay or apply trust property; 
(b) vary the trust; 
(c) add or remove a person as a beneficiary or to or from a class of beneficiaries; 
(d) appoint or remove trustees; 
(e) direct, withhold consent to or veto the exercise of a power such as is mentioned in 
sub-paragraph (qa), (4), (c) or (d). 
(5) For the purposes of paragraph (3)— 
(a) where an individual is the beneficial owner of a body corporate which is entitled to a 
specified interest in the capital of the trust property or which has control over the trust, the 
individual is to be regarded as entitled to the interest or having control over the trust; and 
(b) an individual does not have control solely as a result of— 
(1) his consent being required in accordance with section 32(1)(c) of the Trustee Act 1925 
(power of advancement); 
(i1) any discretion delegated to him under section 34 of the Pensions Act 1995 (power of 
investment and delegation); 
(iii) the power to give a direction conferred on him by section 19(2) of the Trusts of Land 
and Appointment of Trustees Act 1996 (appointment and retirement of trustee at instance 
of beneficiaries); or i 
(iv) the power exercisable collectively at common law to vary or extinguish a trust where the 
beneficiaries under the trust are of full age and capacity and (taken together) absolutely 
entitled to the property subject to the trust (or, in Scotland, have a full and unqualified right 
to the fee). 


(6) In the case of a legal entity or legal arrangement which does not fall within paragraph (1), (2) 
or (3), “beneficial owner” means— 
(a) where the individuals who benefit from the entity or arrangement have been determined, 
any individual who benefits from at least 25% of the property of the entity or arrangement; 
(b) where the individuals who benefit from the entity or arrangement have yet to be 
determined, the class of persons in whose main interest the entity or arrangement is set up or 
operates; 
(c) any individual who exercises control over at least 25% of the property of the entity or 
arrangement. 
(7) For the purposes of paragraph (6), where an individual is the beneficial owner of a body 
corporate which benefits from or exercises control over the property of the entity or arrange- 
ment, the individual is to be regarded as benefiting from or exercising control over the property 
of the entity or arrangement. 
(8) In the case of an estate of a deceased person in the course of administration, “beneficial 
owner” means— 
(a) in England and Wales and Northern Ireland, the executor, original or by representation, 
or administrator for the time being of a deceased person; 
(b) in Scotland, the executor for the purposes of the Executors (Scotland) Act 1900. 
(9) In any other case, “beneficial owner” means the individual who ultimately owns or controls 
the customer or on whose behalf a transaction is being conducted. 
(10) In this regulation— 
“arrangement”, “entity” and “trust” means an arrangement, entity or trust which administers 


> 


and distributes funds; 
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“limited liability partnership” has the meaning given by the Limited Liability Partnerships 
Act 2000. 


7 Application of ‘customer due diligence measures 

(1) Subject to regulations 9, 10, 12, 13, 14, 16(4) and 17, a relevant person must apply customer 

due diligence measures when he— 

(a) establishes a business relationship; 

(b) carries out an occasional transaction; 

(c) suspects money laundering or terrorist financing; 

(d) doubts the veracity or adequacy of documents, data or information previously obtained 
for the purposes of identification or verification. 

(2) Subject to regulation 16(4), a relevant person must also apply customer) due diligence 

measures at other appropriate times to existing customers on a risk- sensitive basis. 

(3) A relevant person must— 

(a) determine the extent of customer due diligence measures on a risk-sensitive basis 
depending on the type of customer, business relationship, product or transaction; and 

(b) be able to demonstrate to his supervisory authority that the extent of the measures is 
appropriate in view of the risks of money laundering and terrorist financing. 

(4) Where— 
(a) a relevant person is required to apply customer due diligence measures in 1 the case of a 
trust, legal entity (other than a body corporate) or a legal arrangement (other than a trust); 
and 
(b) the class of persons in whose main interest the trust, entity or arrangement is set up or 
operates is identified as a beneficial owner, 

the relevant person is not required to identify all the members of the class. 


(5) Paragraph (3)(b) does not apply to the National Savings Bank or the Director of Savings. 


8 Ongoing monitoring 
(1) A relevant person must conduct ongoing monitoring of a business relationship. 
(2) “Ongoing monitoring” of a business relationship means— 


(a) scrutiny of transactions undertaken throughout the course of the relationship (including, 
where necessary, the source of funds) to ensure that the transactions are consistent with the 
relevant person’s knowledge of the customer, his business and risk profile; and 

(b) keeping the documents, data or information obtained for the purpose of applying 
customer due diligence measures up-to-date. 


(3) Regulation 7(3) applies to the duty to conduct ongoing monitoring under paragraph (1) as it 
applies to customer due diligence measures. 


9 Timing of verification 
(1) This regulation applies in respect of the duty under regulation 7(1)(a) and (b) te to apply the 
customer due diligence measures referred to in regulation S(a) and (5). 


(2) Subject to paragraphs (3) to (5) and regulation 10, a relevant person must verify the identity 
of the customer (and any beneficial owner) before the establishment of a business ne or 
the carrying out of an occasional transaction. 

(3) Such verification may be completed during the establishment of a business felationship if— 
(a) this is necessary not to interrupt the normal conduct of business; and’ _ > 
(b) there is little risk of money laundering or terrorist financing occurring, — 

provided that the verification is completed as soon as practicable after contact is first, estab- 

lished. > 


(4) The verification of the identity of the beneficiary under a life insurance poliaaad may y take place 

after the business relationship has been established provided that it takes place at or before the 

time of payout or at or before the time the beneficiary exercises a right vested under the policy. 

(5) The verification of the identity of a bank account holder may take place after the bank 

account has been opened provided that there are adequate safeguards in place to ensure that— 
(a) the account is not closed; and Sirs 


(b) transactions are not carried out by or on behalf of the account holder (including any 
payment from the account to the account holder), 


before verification has been completed. 


10 Casinos “teenie die. den rT (0) 
(1) A casino must establish and verify the identity of-— rot 1O:1emoteuesdi 
(a) all customers to whom the casino makes facilities for gaming mnladaioh wes aia (QL) 


(i) before entry to any premises where such facilities are providedyior " emmegnrns 
(ii) where the facilities are for remote gaming, before access is given to such Sieilitiebsior 
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(b) if the specified conditions are met, all customers who, in the course of any period of 24 
hours— 


(i) purchase from, or exchange with, the casino chips with a total value of 2,000 euro or 
more; 

(ii) pay the casino 2,000 [euro]' or more for the use of gaming machines; or 
(iii) pay to, or stake with, the casino 2,000 euro or more in connection with facilities for 
remote gaming. 


(2) The specified conditions are— 


(a) the casino verifies the identity of each customer before or immediately after such 
purchase, exchange, payment or stake takes place, and 

(b) the Gambling Commission is satisfied that the casino has appropriate procedures in place 
to monitor and record— 


(i) the total value of chips purchased from or exchanged with the casino; 
(ii) the total money paid for the use of gaming machines; or 
| (ii) the total money paid or staked in connection with facilities for remote gaming, 


by each customer. 
(3) In this regulation— 


“gaming”, “gaming machine”, “remote operating licence” and “stake” have the meanings 
given by, respectively, sections 6(1) (gaming & game of chance), 235 (gaming machine), 67 
(remote gambling) and 353(1) (interpretation) of the Gambling Act 2005; 

“premises” means premises subject to— 


(a) a casino premises licence within the meaning of section 150(1)(a) of the Gambling 

Act 2005 (nature of licence); or 

(b) a converted casino premises licence within the meaning of paragraph 65 of Part 7 of 

Schedule 4 to the Gambling Act 2005 (Commencement No 6 and Transitional Provisions) 
Order 2006; 


“remote gaming” means gaming provided pursuant to a remote operating licence. 


Amendments—' Word in para (1)(b)(ii) inserted by the Money Laundering (Amendment) Regulations, SI 2007/3299 
reg 2(a), with effect from 15 December 2007: SI 2007/3299 reg 1. 


11 Requirement to cease transactions etc 


(1) Where, in relation to any customer, a relevant person is unable to apply customer due 
diligence measures in accordance with the provisions of this Part, he— 


(a) must not carry out a transaction with or for the customer through a bank account; 

(b) must not establish a business relationship or carry out an occasional transaction with the 
customer; 

(c) must terminate any existing business relationship with the customer; 

(d) must consider whether he is required to make a disclosure by Part 7 of the Proceeds of 
Crime Act 2002 or Part 3 of the Terrorism Act 2000. 


(2) Paragraph (1) does not apply where a lawyer or other professional adviser is in the course of 
ascertaining the legal position for his client or performing his task of defending or representing 
that client in, or concerning, legal proceedings, including advice on the institution or avoidance 
of proceedings. 
(3) In paragraph (2), “other professional adviser” means an auditor, accountant or tax adviser 
who is a member of a professional body which is established for any such persons and which 
makes provision for— 
(a) testing the competence of those seeking admission to membership of such a body as a 
condition for such admission; and 
(b) imposing and maintaining professional and ethical standards for its members, as well as 
imposing sanctions for non-compliance with those standards. 


12 Exception for trustees of debt issues 
(1) A relevant person— 
(a) who is appointed by the issuer of instruments or securities specified in paragraph (2) as 


trustee of an issue of such instruments or securities; or = 
(b) whose customer is a trustee of an issue of such instruments or securities, 


is not required ‘to apply the customer due diligence measure referred to in regulation 5(b) in 
respect of the holders of such instruments or securities. 
(2) The specified instruments and securities are— 


(a) instruments which fall within article 77 of the Financial Services and Markets Act 2000 
(Regulated Activities) Order 2001; and 
(b) securities which fall within article 78 of that Order. 


SIS 
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13 Simplified due diligence 

(1) A relevant person is not required to apply customer due diligence measures in the 
circumstances mentioned in regulation 7(1)(a), (b) or (d) where he has reasonable grounds for 
believing that the customer, transaction or product related to such transaction, falls within any 
of the following paragraphs. 


(2) The customer is— 
(a) a credit or financial institution which is subject to the requirements of the money 
laundering directive; or 
(b) a credit or financial institution (or equivalent institution) which— 
(i) is situated in a non-EEA state which imposes requirements equivalent to those laid 
down in the money laundering directive; and 
(ii) is supervised for compliance with those requirements. 


(3) The customer is a company whose securities are listed on a regulated market subject to 
specified disclosure obligations. 


(4) The customer is an independent legal professional and the product is an account into which 
monies are pooled, provided that— 


(a) where the pooled account is held in a non-EEA state— 


(i) that state imposes requirements to combat money laundering and terrorist financing 
which are consistent with international standards; and 

(ii) the independent legal professional is supervised in that state for coniptative with those 
requirements; and 


(b) information on the identity of the persons on whose behalf monies are held in the pooled 
account is available, on request, to the institution which acts as a depository institution for the 
account. 


(5) The customer is a public authority in the United Kingdom. 


(6) The customer is a public authority which fulfils all the conditions set out in paragraph 2 of 
Schedule 2 to these Regulations. 


(7) The product is— 


(a) a life insurance contract where the annual premium is no more than 1,000 euro or where a 
single premium of no more than 2,500 euro is paid; 

(b) an insurance contract for the purposes of a pension scheme where the contract contains 
no surrender clause and cannot be used as collateral; 

(c) a pension, superannuation or similar scheme which provides retirement benefits to 
employees, where contributions are made by an employer or by way of deduction from an 
employee’s wages and the scheme rules do not permit the assignment of a member’s interest 
under the scheme (other than an assignment permitted by section 44 of the Welfare Reform 
and Pensions Act 1999 (disapplication of restrictions on alienation) or section 91(5)(a) of the 
Pensions Act 1995 (inalienability of occupational pension)); or 

@ electronic money, within the meaning of Article 1(3)(b) of the electronic money directive, 
where— 


(1) if the device cannot be recharged, the maximum amount stored in the device is no 
more than 150 euro; or 

(ii) if the device can be recharged, a limit of 2,500 euro is imposed on the total amount 
transacted in a calendar year, except when an amount of 1,000 euro or more is redeemed in 
the same calendar year by the bearer (within the meaning of Article 3 es the electronic 
money directive). 


(8) The product and any transaction related to such product fulfils all the Leuaittong set out in 
paragraph 3 of Schedule 2 to these Regulations. 


(9) The product is a child trust fund within the meaning given by section 1(2) of the Child Trust 
Funds Act 2004. 


14 Enhanced customer due diligence and ongoing monitoring 


(1) A relevant person must apply on a risk-sensitive basis enhanced customer due diligence 
measures and enhanced ongoing monitoring— 
(a) in accordance with paragraphs (2) to (4); 


(>) in any other situation which by its nature can present a higher risk of money laundering or 
terrorist financing. 


(2) Where the customer has not been physically present for identification purposes, a relevant 
person must take specific and adequate measures to compensate for the higher Bs for example, 
by applying one or more of the following measures— 


(a) ensuring that the customer’s identity is established by additional documents, data Ol 
information; Stl 
(b) supplementary measures to verify or certify the documents supplied, or requiring con- 


firmatory certification by a credit or financial institution which is subject’ ye the money 
laundering directive; sittin: (dp 
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(c) ensuring that the first payment is carried out through an account opened in the customer’s 
name with a credit institution. 


(3) A credit institution (“the correspondent”) which has or proposes to have a correspondent 
banking relationship with a respondent institution (“the respondent”) from a non-EEA state 
must— 


2) gather sufficient information about the respondent to understand fully the nature of its 
usiness; 

(b) determine from publicly-available information the reputation of the respondent and the 
quality of its supervision; 

(c) assess the respondent’s anti-money laundering and anti-terrorist financing controls; 

(d) obtain approval from senior management before establishing a new correspondent bank- 
ing relationship; 

(e) document the respective responsibilities of the respondent and correspondent; and 

(f) be satisfied that, in respect of those of the respondent’s customers who have direct access 
to accounts of the correspondent, the respondent— 


(i) has verified the identity of, and conducts ongoing monitoring in respect of, such 
customers; and 

(ii) is able to provide to the correspondent, upon request, the documents, data or 
information obtained when applying customer due diligence measures and ongoing moni- 
toring. 


(4) A relevant person who proposes to have a business relationship or carry out an occasional 
transaction with a politically exposed person must— 
(a) have approval from senior management for establishing the business relationship with that 
person; 
(b) take adequate measures to establish the source of wealth and source of funds which are 
involved in the proposed business relationship or occasional transaction; and 
(c) where the business relationship is entered into, conduct enhanced ongoing monitoring of 
’ the relationship. 


(5) In paragraph (4), “a politically exposed person” means a person who is— 
(a) an individual who is or has, at any time in the preceding year, been entrusted with a 
prominent public function by— 
(1) a state other than the United Kingdom; 
(11) a Community institution; or 
(iii) an international body, 


including a person who falls in any of the categories listed in paragraph 4(1)(a) of Schedule 2; 
(b) an immediate family member of a person referred to in sub-paragraph (a), including a 
person who falls in any of the categories listed in paragraph 4(1)(c) of Schedule 2; or 

(c) a known close associate of a person referred to in sub-paragraph (a), including a person 
who falls in either of the categories listed in paragraph 4(1)(d) of Schedule 2. 


(6) For the purpose of deciding whether a person is a known close associate of a person referred 
to in paragraph (5)(a), a relevant person need only have regard to information which is in his 
possession or is publicly known. 


15 Branches and subsidiaries 

(1) A credit or financial institution must require its branches and subsidiary undertakings which 
are located in a non-EEA state to apply, to the extent permitted by the law of that state, 
measures at least equivalent to those set out in these Regulations with regard to customer due 
diligence measures, ongoing monitoring and record-keeping. 


(2) Where the law of a non-EEA state does not permit the application of such equivalent 
measures by the branch or subsidiary undertaking located in that state, the credit or financial 
institution must— 
(a) inform its supervisory authority accordingly; and _ Mane 
(b) take additional measures to handle effectively the risk of money laundering and terrorist 
financing. 


(3) In this regulation “subsidiary undertaking” — 


(a) except in relation to an incorporated friendly society, has the meaning given by sec- 
tion 1162 of the Companies Act 2006 (parent and subsidiary undertakings) and, in relation to 
a body corporate in or formed under the law of an EEA state other than the United 
Kingdom, includes an undertaking which is a subsidiary undertaking within the meaning of 
any rule of law in force in that state for purposes connected with implementation of the 
European Council Seventh Company Law Directive 83/349/EEC of 13th June 1983 on 
consolidated accounts; 

(b) in relation to an incorporated friendly society, means a body corporate of which the 
society has control within the meaning of section 13(9)(a) or (aa) of the Friendly Societies 
Act 1992 (control of subsidiaries and other bodies corporate). 
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(4) Before the entry into force of section 1162 of the Companies Act 2006 the reference to that 
section in paragraph (3)(a) shall be treated as a reference to section 258 of the Companies 
Act 1985 (parent and subsidiary undertakings). 


16 Shell banks, anonymous accounts etc 

(1) A credit institution must not enter into, or continue, a correspondent banking relationship 
with a shell bank. 

(2) A credit institution must take appropriate measures to ensure that it does not enter into, or 
continue, a corresponding banking relationship with a bank which is known to permit its 
accounts to be used by a shell bank. 

(3) A credit or financial institution carrying on business in the United Kingdom must not set up 
an anonymous account or an anonymous passbook for any new or existing customer. 


(4) As soon as reasonably practicable on or after 15th December 2007 all credit and financial 
institutions carrying on business in the United Kingdom must apply customer due diligence 
measures to, and conduct ongoing monitoring of, all anonymous accounts and passbooks in 
existence on that date and in any event before such accounts or passbooks are used. 


(5) A “shell bank” means a credit institution, or an institution engaged in equivalent activities, 
incorporated in a jurisdiction in which it has no physical presence involving meaningful 
decision-making and management, and which is not part of a financial conglomerate or 
third-country financial conglomerate. 


(6) In this regulation, “financial conglomerate” and “third-country financial conglomerate” have 
the meanings given by regulations 1(2) and 7(1) respectively of the Financial Conglomerates and 
Other Financial Groups Regulations 2004. 


17 Reliance 


(1) A relevant person may rely on a person who falls within paragraph (2) (or who the relevant 
person has reasonable grounds to believe falls within paragraph (2)) to apply any customer due 
diligence measures provided that— 


(a) the other person consents to being relied on; and 
(b) notwithstanding the relevant person’s reliance on the other person, the relevant person 
remains liable for any failure to apply such measures. 


(2) The persons are— 
(a) a credit or financial institution which is an authorised person; 
(b) a relevant person who is— 
(i) an auditor, insolvency practitioner, external accountant, tax adviser or independent 
legal professional; and 
(ii) supervised for the purposes of these Regulations by one of the bodies listed in Part 1 of 
Schedule 3; 
(c) a person who carries on business in another EEA state who is— : 
(i) a credit or financial institution, auditor, insolvency practitioner, external: accountant, 
tax adviser or independent legal professional; 
(ii) subject to mandatory professional registration recognised by law; and 
(iii) supervised for compliance with the requirements laid down in the money eondaring 
directive in accordance with section 2 of Chapter V of that directive; or 
(d) a person who carries on business in a non-EEA state who is— ° be Dis 


(i) a credit or financial institution (or equivalent institution), auditor,’ «insolvency practi- 
tioner, external accountant, tax adviser or independent legal professional; 

(ii) subject to mandatory professional registration recognised PEW ik * 
(ili) subject to requirements equivalent to those laid down inthe a gaa’ laundering 
directive; and 
(iv) supervised for compliance with those requirements in a manner equivalent to section 2 
of Chapter V of the money laundering directive. jauict 


(3) In paragraph (2)(c)(i) and (d)(i), “auditor” and “insolvency practitioner” includes a person 
situated in another EEA state or a non-EEA state who provides services equivalent. to the 
services provided by an auditor or insolvency practitioner. 


(4) Nothing in this regulation prevents a relevant person applying customer due diligence 
measures by means of an outsourcing service provider or agent provided that the relevant person 
remains liable for any failure to apply such measures. ? 


{(5) In this regulation, “financial institution” excludes— 1: 9d OA 
(a) any money service business; . i np eebulsn 


(>) any authorised payment institution, EEA authorised payment viitapbv teat ie shasll, pay- 
ment institution (within the meaning of the Payment Services Regulations 2009) which 
provides payment services mainly falling within sh 1) off Schedule 1. to those 
Regulations. |! meo6) modeled ritie(d)n- 
Amendments—' Para (5) substituted by the Payment Services Regulations SI 2009/ re 106, ‘Sch 6 ara ect 
from 1 November 2009. Para (5) previgusly read as follows— SHO be 7 ft e + he 
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“(5) In this regulation, “financial institution” excludes money service businesses.”. 


18 Directions where Financial Action Task Force applies counter-measures 
The Treasury may direct any relevant person— 
(a) not to enter into a business relationship; 
(b) not to carry out an occasional transaction; or 
(c) not to proceed any further with a business relationship or occasional transaction, 
with a person who is situated or incorporated in a non-EEA state to which the Financial Action 
Task Force has decided to apply counter-measures. 


PART 
RECORD-KEEPING, PROCEDURES AND TRAINING 


19 Record-keeping 


)(1) Subject to paragraph (4), a relevant person must keep the records specified in paragraph (2) 
for at least the period specified in paragraph (3). 
(2) The records are— 
(a) a copy of, or the references to, the evidence of the customer’s identity obtained pursuant 
to regulation 7, 8, 10, 14 or 16(4); 
(b) the supporting records (consisting of the original documents or copies) in respect of a 
business relationship or occasional transaction which is the subject of customer due diligence 
measures or ongoing monitoring. 
(3) The period is five years beginning on— 
(a) in the case of the records specified in paragraph (2)(a), the date on which— 
(i) the occasional transaction is completed; or 
(ii) the business relationship ends; or 
(6) in the case of the records specified in paragraph (2)(b)— 
(1) where the records relate to a particular transaction, the date on which the transaction is 
completed; 
(ii) for all other records, the date on which the business relationship ends. 
(4) A relevant person who is relied on by another person must keep the records specified in 
paragraph (2)(a) for five years beginning on the date on which he is relied on for the purposes of 
regulation 7, 10, 14 or 16(4) in relation to any business relationship or occasional transaction. 
(5) A person referred to in regulation 17(2)(a) or (b) who 1s relied on by a relevant person must, 
if requested by the person relying on him within the period referred to in paragraph (4)— 
(a) as soon as reasonably practicable make available to the person who 1s relying on him any 
information about the customer (and any beneficial owner) which he obtained when applying 
customer due diligence measures; and 
(b) as soon as reasonably practicable forward to the person who is relying on him copies of 
any identification and verification data and other relevant documents on the identity of the 
customer (and any beneficial owner) which he obtained when applying those measures. 
(6) A relevant person who relies on a person referred to in regulation 17(2)(c), or (d) (a “third 
party”) to apply customer due diligence measures must take steps to ensure that the third party 
will, if requested by the relevant person within the period referred to in paragraph (4)— 
(a) as soon as reasonably practicable make available to him any information about the 
customer (and any beneficial owner) which the third party obtained when applying customer 
due diligence measures; and 
(b) as soon as reasonably practicable forward to him copies of any identification and 
verification data and other relevant documents on the identity of the customer (and any 
beneficial owner) which the third party obtained when applying those measures. 
(7) Paragraphs (5) and (6) do not apply where a relevant person applies customer due diligence 
measures by means of an outsourcing service provider or agent. 
(8) For the purposes of this regulation, a person relies on another person where he does so in 
accordance with regulation 17(1). 


20 Policies and procedures 
(1) A relevant person must establish and maintain appropriate and rigctsemsttive policies and 
procedures relating to— 
(a) customer due diligence measures and ongoing monitoring; 
- (b) reporting; 
(c) record-keeping; 
(d) internal control; 


_ (e) risk assessment and management; 
(f) the monitoring and management of compliance with, and the internal communication of, 


such policies and procedures, 
in order to prevent activities related to money laundering and terrorist financing. 
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(2) The policies and procedures referred to in paragraph (1) include policies and procedures— 
(a) which provide for the identification and scrutiny of— 
(i) complex or unusually large transactions; 
(ii) unusual patterns of transactions which have no apparent economic or visible lawful 
purpose; and 
(iii) any other activity which the relevant person regards as particularly likely by its nature 
to be related to money laundering or terrorist financing; 
(b) which specify the taking of additional measures, where appropriate, to prevent the use for 
money laundering or terrorist financing of products and transactions which might favour 
anonymity; 
(c) to determine whether a customer is a politically exposed person; 
(d) under which— 
(i) an individual in the relevant person’s organisation is a nominated officer under Part 7 
of the Proceeds of Crime Act 2002 and Part 3 of the Terrorism Act 2000; 
(ii) anyone in the organisation to whom information or other matter comes in the course 
of the business as a result of which he knows or suspects or has reasonable grounds for 
knowing or suspecting that a person is engaged in money laundering or terrorist financing 
is required to comply with Part 7 of the Proceeds of Crime Act 2002 or, as the case may be, 
Part 3 of the Terrorism Act 2000; and 
(iii) where a disclosure is made to the nominated officer, he must consider it in the light of 
any relevant information which is available to the relevant person and determine whether it 
gives rise to knowledge or suspicion or reasonable grounds for knowledge or suspicion that 
a person is engaged in money laundering or terrorist financing. 
(3) Paragraph (2)(d) does not apply where the relevant person is an individual who neither 
employs nor acts in association with any other person. 


(4) A credit or financial institution must establish and maintain systems which enable it to 
respond fully and rapidly to enquiries from financial investigators accredited under section 3 of 
the Proceeds of Crime Act 2002 (accreditation and training), persons acting on behalf of the 
Scottish Ministers in their capacity as an enforcement authority under that Act, officers of 
Revenue and Customs or constables as to— 

(a) whether it maintains, or has maintained during the previous five years, a business 

relationship with any person; and 

(b) the nature of that relationship. 
(5) A credit or financial institution must communicate where relevant the policies and proce- 
dures which it establishes and maintains in accordance with this regulation to its branches and 
subsidiary undertakings which are located outside the United Kingdom. 
(6) In this regulation— 


“politically exposed person” has the same meaning as in regulation 14(4); 
“subsidiary undertaking” has the same meaning as in regulation 15. 


21 Training 
A relevant person must take appropriate measures so that all relevant employees of his are— 
(a) made aware of the law relating to money laundering and terrorist financing; and 


(>) regularly given training in how to recognise and deal with transactions and other activities 
which may be related to money laundering or terrorist financing. 


PART 4 
SUPERVISION AND REGISTRATION 


Interpretation 


22 Interpretation 
(1) In this Part— 


“Annex I financial institution” means any undertaking which falls within regulation 3(3)(a) 
other than— alec 

(a) a consumer credit financial institution; 

(b) a money service business; ...! 

(c) an authorised person; 

[(d) a bill payment service provider; or 

(e) a telecommunication, digital and IT payment service provider;]' 


“consumer credit financial institution” means any undertaking which falls: within regula- 
tion 3(3)(a) and which requires, under section 21 of the Consumer Credit Act 1974 (businesses 
needing a licence), a licence to carry on a consumer credit business, other than") 
(a) a person covered by a group licence issued by the OFT under section 22 of that Act 
(standard and group licences); act IPOMMOM IAT CO 
(b) a money service business; ...! 21) 99079 bas eaigileg-doue 
(c) an authorised person; *ra1q OF tebie ni 


) 
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{(d) a bill payment service provider; or 
(e) a telecommunication, digital and IT payment service provider]!. 


(2) In paragraph (1), “consumer credit business” has the meaning given by section 189(1) of the 
Consumer Credit Act 1974 (definitions) and, on the entry into force of section 23(a) of the 
Consumer Credit Act 2006 (definitions of “consumer credit business” and “consumer hire 
business”), has the meaning given by section 189(1) of the Consumer Credit Act 1974 as 
amended by section 23(a) of the Consumer Credit Act 2006. 

Amendments—' In para (1), in definition of “Annex I financial institution”, in para (b) word “or” revoked, and paras (d), 


(e) inserted, and in definition of “consumer credit financial institution”, in para (b) word “or” revoked, and paras (d), (e) 
mserted, by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(c) with effect from 1 November 2009. 


Supervision 
23 Supervisory authorities 
(1) Subject to paragraph (2), the following bodies are supervisory authorities— 
(a) the Authority is the supervisory authority for— 


(i) credit and financial institutions which are authorised persons; 
(ii) trust or company service providers which are authorised persons; 
(ii) Annex I financial institutions; 


(b) the OFT is the supervisory authority for— 


(i) consumer credit financial institutions; 

(ii) estate agents; 
(c) each of the professional bodies listed in Schedule 3 is the supervisory authority for 
relevant persons who are regulated by it; 
(d) the Commissioners are the supervisory authority for— 


(i) high value dealers; 
(i1) money service businesses which are not supervised by the Authority; 
(iii) trust or company service providers which are not supervised by the Authority or one of 
the bodies listed in Schedule 3; 
(iv) auditors, external accountants and tax advisers who are not supervised by one of the 
bodies listed in Schedule 3; 
[ (v) bill payment service providers which are not supervised by the Authority; 
(vi) telecommunication, digital and IT payment service providers which are not supervised 
by the Authority]!. 
(e) the Gambling Commission is the supervisory authority for casinos; 
(f) DETI is the supervisory authority for— 
(1) credit unions in Northern Ireland; 
(ii) insolvency practitioners authorised by it under article 351 of the Insolvency (Northern 
Ireland) Order 1989; 
(g) the Secretary of State is the supervisory authority for insolvency practitioners authorised 
by him under section 393 of the Insolvency Act 1986 (grant, refusal and withdrawal of 
authorisation). 
(2) Where under paragraph (1) there is more than one supervisory authority for a relevant 
person, the supervisory authorities may agree that one of them will act as the supervisory 
authority for that person. 
(3) Where an agreement has been made under paragraph (2), the authority which has agreed to 
act as the supervisory authority must notify the relevant person or publish the agreement in such 
manner as it considers appropriate. 
(4) Where no agreement has been made under paragraph (2), the supervisory authorities for a 
relevant person must cooperate in the performance of their functions under these Regulations. 


Amendments—! Para (1)(d)(v), (vi) inserted by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(d) with 
effect from 1 November 2009. 


24 Duties of supervisory authorities 

(1) A supervisory authority must effectively monitor the relevant persons for whom it is the 
supervisory authority and take necessary measures for the purpose of securing compliance by 
such persons with the requirements of these Regulations. 

(2) A supervisory authority which, in the course of carrying out any of its functions under these 
Regulations, knows or suspects that a person is or has engaged in money laundering or terrorist 
financing must promptly inform the Serious Organised Crime Agency. 

(3) A disclosure made under paragraph (2) is not to be taken to breach any restriction, however 
imposed, on the disclosure of information. 

(4) The functions of the Authority under these Regulations shall be treated for the purposes of 
Parts 1, 2 and 4 of Schedule 1 to the 2000 Act (the Financial Services Authority) as functions 
conferred on the Authority under that Act. 


SIS 


2007/2157 reg 25 Statutory Instruments 11116 


Registration of high value dealers, money service businesses and trust or 1 sere 
service providers 


25 Duty to maintain registers 
(1) The Commissioners must maintain registers of — 
(a) high value dealers; 
(b) money service businesses for which they are the supervisory authority, ... 
(c) trust or company service providers for which they are the supervisory pa 4 
[(d) bill payment service providers for which they are the supervisory authority; and 
(e) telecommunication, digital and IT payment service providers for which they are the 
supervisory authority]. 
(2) The Commissioners may keep the registers in any form they think fit. 
(3) The Commissioners may publish or make available for public inspection all or part of a 
register maintained under this regulation. 


Amendments—! In para (1), in para (5), word “and” revoked, and paras (d), (e) inserted, by the Payment Services 
Regulations SI 2009/209 reg 126, Sch 6 para 6(e) with effect from 1 November 2009. 


26 Requirement to be registered 


(1) A person in respect of whom the Commissioners are required to maintain a register under 
regulation 25 must not act as a— 
(a) high value dealer; 
(b) money service business; ... 
(c) trust or company service provider, 
[(d) bill payment service provider; or 
(e) telecommunication, digital and IT payment service provider,]' 


unless he is included in the register. 


(2) Paragraph (1) and regulation 29 are subject to the transitional provisions: set out in 
regulation 50. 


l 


Amendments—! In para (1), in para (b), word “or” revoked, and paras (d), (e) inserted, by the Payment Services Regulations 
SI 2009/209 reg 126, Sch 6 para 6(/) with effect from 1 November 2009. 


27 Applications for registration in a register maintained under regulation 25 


(1) An applicant for registration in a register maintained under regulation 25 must make an 
application in such manner and provide such information as the Commissioners may specify. 
(2) The information which the Commissioners may specify includes— 
(a) the applicant’s name and (if different) the name of the business; 
(b) the nature of the business; 
(c) the name of the nominated officer (if any); 
(d) in relation to a money service business or trust or company service provider— 
(i) the name of any person who effectively directs or will direct the business and any 
beneficial owner of the business; and 
(ii) information needed by the Commissioners to decide whether they must refuse the 
application pursuant to regulation 28. 


(3) At any time after receiving an application and before determining it, the Commissioners may 
require the applicant to provide, within 21 days beginning with the date of being requested to do 
so, such further information as they reasonably consider necessary to enable them to determine 
the application. 
(4) If at any time after the applicant has provided the Commissioners with any. information 
under paragraph (1) or (3)— ey 

(a) there is a material change affecting any matter contained in 1 that information; or 

(b) it becomes apparent to that person that the information contains a significant inaccuracy, 


he must provide the Commissioners with details of the change or, as the case may be, a 
correction of the inaccuracy within 30 days beginning with the date of. the occurrence of the 
change (or the discovery of the inaccuracy) or within such later time as may be agreed with the 
Commissioners. 

(5) The obligation in paragraph (4) applies also to material changes or significant ihaccuracies 
affecting any matter contained in any supplementary information provided purstiatit to that 


paragraph. NTONING po 
(6) Any information to be provided to the Commissioners under this regulation must be in such 
form or verified in such manner as they may specify. i ods vrozivIeg 
S53 27 Gan ark vars iatl AMOUBLS Sj 
28 Fit and proper test iJ 4 5d3 cote yUGRRie, Bim, 9 corer 
(1) The Commissioners must refuse to register an applicant as a ——? ‘service peti or trust 
or company service provider if they are satisfied that. loeb stag -Lecoqmn 
(a) the applicant; lo 2 ‘ibaa | oT (4) 


(b) a person who effectively directs, or will effectively direct, the business or service provider; 
(c) a beneficial owner of the business or service provider; or us. ody me bonistnos 
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(d) the nominated officer of the business or service provider, 

is not a fit and proper person. 

(2) For the purposes of paragraph (1), a person is not a fit and proper person if he— 
(a) has been convicted of— 


(1) an offence under the Terrorism Act 2000; 

(ii) an offence under paragraph 7(2) or (3) of Schedule 3 to the Anti-Terrorism, Crime 
and Security Act 2001 (offences); 

(i11) an offence under the Terrorism Act 2006; 

(iv) an offence under Part 7 (money laundering) of, or listed in Schedule 2 (lifestyle 
offences: England and Wales), 4 (lifestyle offences: Scotland) or 5 (lifestyle offences: 
Northern Ireland) to, the Proceeds of Crime Act 2002; 

: W), an offence under the Fraud Act 2006 or, in Scotland, the common law offence of 
raud; 

(vi) an offence under section 72(1), (3) or (8) of the Value Added Tax Act 1994 (offences); 
or 
(vii) the common law offence of cheating the public revenue; 


(b) has been adjudged bankrupt or sequestration of his estate has been awarded and (in either 

case) he has not been discharged; 

©) Bue to a disqualification order under the Company Directors Disqualification 
ct 5 

(d) is or has been subject to a confiscation order under the Proceeds of Crime Act 2002; 

(e) has consistently failed to comply with the requirements of these Regulations, the Money 

Laundering Regulations 2003 or the Money Laundering Regulations 2001; 

(f) has consistently failed to comply with the requirements of regulation 2006/1781/EC of the 

European Parliament and of the Council of 15th November 2006 on information on the payer 

accompanying the transfer of funds; 

(g) has effectively directed a business which falls within sub-paragraph (e) or (f); 

(A) is otherwise not a fit and proper person with regard to the risk of money laundering or 

terrorist financing. 


(3) For the purposes of this regulation, a conviction for an offence listed in paragraph (2)(a) is to 
be disregarded if it is spent for the purposes of the Rehabilitation of Offenders Act 1974. 


29 Determination of applications under regulation 27 


(1) Subject to regulation 28, the Commissioners may refuse to register an applicant for 
registration in a register maintained under regulation 25 only if— 


(a) any requirement of, or imposed under, regulation 27 has not been complied with; 

(b) it appears to the Commissioners that any information provided pursuant to regulation 27 
is false or misleading in a material particular; or 

(c) the applicant has failed to pay a charge imposed by them under regulation 35(1). 

(2) The Commissioners must within 45 days beginning either with the date on which they receive 

the application or, where applicable, with the date on which they receive any further information 

required under regulation 27(3), give the applicant notice of— 
(a) their decision to register the applicant; or 
(b) the following matters— 
(i) their decision not to register the applicant; 
(ii) the reasons for their decision; ; 
[(iii) the right to a review under regulation 43A; and] 
(iv) the right to appeal under regulation [43]'. 

(3) The Commissioners must, as soon as practicable after deciding to register a person, include 

him in the relevant register. ‘ 

Amendments—! Para (2)(b)(iii) substituted, and in para (2)(b)(iv), reference substituted for reference “44(1)(a)”, by the 
Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 168, 169 with 
effect from 1 April 2009. Para (2)(b)(iii) previously read as follows— 

“(ili) the right to require a review under regulation 43; and”. 


30 Cancellation of registration in a register maintained under regulation 25 

(1) The Commissioners must cancel the registration of a money service business or trust _or 

company service provider in a register maintained under regulation 25(1) if, at any time after 

registration, they are satisfied that he or any person mentioned in regulation 28(1)(4), (c) or (d) is 

not a fit and proper person within the meaning of regulation 28(2). 

(2) The Commissioners may cancel a person’s registration in a register maintained by them 

under regulation 25 if, at any time after registration, it appears to them that they would have had 

grounds to refuse registration under regulation 29(1). 

(3) Where the Commissioners decide to cancel a person’s registration they must give him notice 

of— 

- (a) their decision and, subject to paragraph (4), the date from which the cancellation takes 
effect; 
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(b) the reasons for their decision; E 
[(c) the right to a review under regulation 43A; and]! 
(d) the right to appeal under regulation [43]'. 
(4) If the Commissioners— 
(a) consider that the interests of the public require the cancellation of a person’s registration 
to have immediate effect; and a 
(b) include a statement to that effect and the reasons for it in the notice given under 
paragraph (3), 
the cancellation takes effect when the notice is given to the person. 
Amendments—! Para (3)(c) substituted, and in para (3)(d), reference substituted for reference “44(1)(a)”, by the Transfer of 


Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 168, 170 with effect from 
1 April 2009. Para (3)(c) previously read as follows— 


“(c) the right to require a review under regulation 43; and”. 


Requirement to inform the authority 


31 Requirement on authorised person to inform the Authority 


(1) An authorised person whose supervisory authority is the Authority must, before acting as a 
money service business or a trust or company service provider or within 28 days of so doing, 
inform the Authority that he intends, or has begun, to act as such. 
(2) Paragraph (1) does not apply to an authorised person who— 
(a) immediately before 15th December 2007 was acting as a money service business or a trust 
or company service provider and continues to act as such after that date; and 
(b) before 15th January 2008 informs the Authority that he is or was acting as such. 
(3) Where an authorised person whose supervisory authority is the Authority ceases to act as a 
money service business or a trust or company service provider, he must immediately inform the 
Authority. 


(4) Any requirement imposed by this regulation is to be treated as if it were a requirement 
imposed by or under the 2000 Act. 


(5) Any information to be provided to the Authority under this regulation must be in such form 
or verified in such manner as it may specify. 


Registration of Annex I financial institutions, estate agents etc 


32 Power to maintain registers 


(1) The supervisory authorities mentioned in paragraph (2), (3) or (4) may, in order to fulfil their 
duties under regulation 24, maintain a register under this regulation. 


(2) The Authority may maintain a register of Annex I financial institutions. 
(3) The OFT may maintain registers of — 


(a) consumer credit financial institutions; and 
(b) estate agents. 


(4) The Commissioners may maintain registers of — 
(a) auditors; 
(b) external accountants; and 
(c) tax advisers, 


who are not supervised by the Secretary of State, DETI or any of the professional bodies listed 
in Schedule 3. 


(5) Where a supervisory authority decides to maintain a register under this regulation, it must 
take reasonable steps to bring its decision to the attention of those relevant persons in respect of 
whom the register is to be established. 


(6) A supervisory authority may keep a register under this regulation in any form it thinks fit. 


(7) A supervisory authority may publish or make available to public inspection all or part of a 
register maintained by it under this regulation. : 


33 Requirement to be registered 


Where a supervisory authority decides to maintain a register under regulation 32 in respect of 
any description of relevant persons and establishes a register for that purpose, a relevant person 
of that description may not carry on the business or profession in question for a period of more 
than six months beginning on the date on which the supervisory authority establishes the 
register unless he is included in the register. ira fs 


34 Applications for and cancellation of registration in a register maintained under regulation 32 
(1) Regulations 27, 29 (with the omission of the words “Subject to regulation 28” in regula- 
tion 29(1)) and 30(2), (3) and (4) apply to registration in a register maintained by the 


Commissioners under regulation 32 as they apply to registration in a register maintained under 
regulation 25. wostio 
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(2) Regulation 27 applies to registration in a register maintained by the Authority or the OFT 
under regulation 32 as it applies to registration in a register maintained under regulation 25 and, 
for this purpose, references to the Commissioners are to be treated as references to the Authority 
or the OFT, as the case may be. 


(3) The Authority and the OFT may refuse to register an applicant for registration in a register 
maintained under regulation 32 only if— 
(a) any requirement of, or imposed under, regulation 27 has not been complied with; 
(b) it appears to the Authority or the OFT, as the case may be, that any information provided 
pursuant to regulation 27 is false or misleading in a material particular; or 
(c) the applicant has failed to pay a charge imposed by the Authority or the OFT, as the case 
may be, under regulation 35(1). 


(4) The Authority or the OFT, as the case may be, must, within 45 days beginning either with the 
date on which it receives an application or, where applicable, with the date on which it receives 
any further information required under regulation 27(3), give the applicant notice of — 
(a) its decision to register the applicant; or 
(b) the following matters— 
(i) that it is minded not to register the applicant; 
(ii) the reasons for being minded not to register him; and 
(iii) the right to make representations to it within a specified period (which may not be less 
than 28 days). 
(5) The Authority or the OFT, as the case may be, must then decide, within a reasonable period, 
whether to register the applicant and it must give the applicant notice of — 
(a) its decision to register the applicant; or 
(6) the following matters— 
(i) its decision not to register the applicant; 
(ii) the reasons for its decision; and 
(iii) the right to appeal under regulation 44(1)(d). 
(6) The Authority or the OFT, as the case may be, must, as soon as reasonably practicable after 
deciding to register a person, include him in the relevant register. 
(7) The Authority or the OFT may cancel a person’s registration in a register maintained by 
them under regulation 32 if, at any time after registration, it appears to them that they would 
have had grounds to refuse registration under paragraph (3). 
(8) Where the Authority or the OFT proposes to cancel a person’s registration, it must give him 
notice of— 
(a) its proposal to cancel his registration; 
(b) the reasons for the proposed cancellation; and 
(c) the right to make representations to it within a specified period (which may not be less 
than 28 days). 
(9) The Authority or the OFT, as the case may be, must then decide, within a reasonable period, 
whether to cancel the person’s registration and it must give him notice of— 
(a) its decision not to cancel his registration; or 
(b) the following matters— 
(i) its decision to cancel his registration and, subject to paragraph (10), the date from 
which cancellation takes effect; 
(ii) the reasons for its decision; and 
(iii) the right to appeal under regulation 44(1)(). 
(10) If the Authority or the OFT, as the case may be— 
(a) considers that the interests of the public require the cancellation of a person’s registration 


to have immediate effect; and _ 
(b) includes a statement to that effect and the reasons for it in the notice given under 


paragraph (9)(b), 
the cancellation takes effect when the notice is given to the person. 


(11) In paragraphs (3) and (4), references to regulation 27 are to be treated as references to that 
paragraph as applied by paragraph (2) of this regulation. 


Financial provisions 


35 Costs of supervision 
(1) The Authority, the OFT and the Commissioners may impose charges— 

(a) on applicants for registration; 

(b) om relevant persons supervised by them. 
(2) Charges levied under paragraph (1) must not exceed such amount as the Authority, the OFT 
or the Commissioners (as the case may be) consider will enable them to meet any expenses 
reasonably incurred: by them in carrying out their functions under these Regulations or for any 
incidental purpose. 
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(3) Without prejudice to the generality of paragraph (2), a charge may be) levied in:respect of 
each of the premises at which a person carries on (or proposes to carry on) business. 
(4) The Authority must apply amounts paid to it by way of penalties imposed under regula- 
tion 42 towards expenses incurred in carrying out its functions under these Regulations or for 
any incidental purpose. 
(5) In paragraph (2), “expenses” in relation to the OFT includes expenses incurred by a local 
weights and measures authority or DETI pursuant to arrangements made for the purposes of 
these Regulations with the OFT— 

(a) by or on behalf of the authority; or 

(b) by DETI. 


PART 5 
ENFORCEMENT 


Powers of designated authorities 


36 Interpretation 
In this Part— 
“designated authority” means— 


(a) the Authority; 
(b) the Commissioners; 
(c) the OFT; and 
(d) in relation to credit unions in Northern Ireland, DETI; 
“officer”, except in regulations 40(3), 41 and 47 means— 
(a) an officer of the Authority, including a member of the Authority’s staff or an agent of 
the Authority; 
(b) an officer of Revenue and Customs; 
(c) an officer of the OFT; 
(d) a relevant officer; or 
(e) an officer of DETI acting for the purposes of its functions under these Regulations in 
relation to credit unions in Northern Ireland; 


“recorded information” includes information recorded in any form and any document of any 
nature; 
“relevant officer” means— 


(a) in Great Britain, an officer of a local weights and measures authority; _ 
(b) in Northern Ireland, an officer of DETI acting pursuant to arrangements made with 
the OFT for the purposes of these Regulations. 


37 Power to require information from, and attendance of, relevant and connected persons 


(1) An officer may, by notice to a relevant person or to a person connected with a relevant 
person, require the relevant person or the connected person, as the case may be— 

(a) to provide such information as may be specified in the notice; 

(b) to produce such recorded information as may be so specified; or izinsb eli ( 

(c) to attend before an officer at a time and place specified in the notice and answer questions. 


(2) For the purposes of paragraph (1), a person is connected with a relevant person if he is, or 
has at any time been, in relation to the relevant person, a person listed in Schedule 4 to these 
Regulations. 


dite { 
(3) An officer may exercise powers under this regulation only if the information. sought to be 
obtained as a result is reasonably required in connection with the exercise by. the, designated 
authority for whom he acts of its functions under these Regulations. 


(4) Where an officer requires information to be provided or produced pursuant to para- 
graph (1)(a) or (b)— 15 gods? moitsils 
(a) the notice must set out the reasons why the officer requires the information to be provided 
or produced; and PE mh er 
(b) such information must be provided or produced— ee Gee oe 


(i) before the end of such reasonable period as may be specified in the notice; and~ 
(ii) at such place as may be so specified. 


(5) In relation to information recorded otherwise than in legible form, the power to require 
production of it includes a power to require the production of a copy of it ‘in legible form or in 
a form from which it can readily be produced in visible and legible form. , ... ... « 


(6) The production of a document does not affect any lien which a person has on the document. 


(7) A person may not be required under this regulation to provide or produce information or to 
answer questions which he would be entitled to refuse to provide, produce or answer on grounds 
of legal professional privilege in proceedings in the High Court, except that a lawyer may be 
required to provide the name and address of his client. seogurdg Lsimebiont 
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(8) Subject to paragraphs (9) and (10), a statement made by a person in compliance with a 
requirement imposed on him under paragraph (1)(c) is admissible in evidence in any proceed- 
ings, so long as it also complies with any requirements governing the admissibility of evidence in 
the circumstances in question. 


(9) iy criminal proceedings in which a person is charged with an offence to which this paragraph 
applies— 

(a) no evidence relating to the statement may be adduced; and 

(5) no question relating to it may be asked, 


by or on behalf of the prosecution unless evidence relating to it is adduced, or a question 
relating to it is asked, in the proceedings by or on behalf of that person. 
(10) Paragraph (9) applies to any offence other than one under— 
(a) section 5 of the Perjury Act 1911 (false statements without oath); 
(b) section 44(2) of the Criminal Law (Consolidation) (Scotland) Act 1995 (false statements 
and declarations); or 
(c) Article 10 of the Perjury (Northern Ireland) Order 1979 (false unsworn statements). 
(11) In the application of this regulation to Scotland, the reference in paragraph (7) to— 
(a) proceedings in the High Court is to be read as a reference to legal proceedings generally; 
an 
(b) an entitlement on grounds of legal professional privilege is to be read as a reference to an 
entitlement on the grounds of confidentiality of communications[— 
(1) between a professional legal adviser and his client; or 
(ii) made in connection with or in contemplation of legal proceedings and for the purposes 
of those proceedings]!. 


Amendments—' Para (11)(b)(i), (ii) inserted by the Money Laundering (Amendment) Regulations, SI 2007/3299 reg 2(b), 
with effect from 15 December 2007: SI 2007/3299 reg 1. 


38 Entry, inspection without a warrant etc 
(1) Where an officer has reasonable cause to believe that any premises are being used by a 
relevant person in connection with his business or professional activities, he may on producing 
evidence of his authority at any reasonable time— 

(a) enter the premises; 

(b) inspect the premises; 

(c) observe the carrying on of business or professional activities by the relevant person; 

(d) inspect any recorded information found on the premises; 

(e) require any person on the premises to provide an explanation of any recorded information 

or to state where it may be found; 

(f) in the case of a money service business or a high value dealer, inspect any cash found on 

the premises. 
(2) An officer may take copies of, or make extracts from, any recorded information found under 
paragraph (1). 
(3) Paragraphs (1)(d) and (e) and (2) do not apply to recorded information which the relevant 
person would be entitled to refuse to disclose on grounds of legal professional privilege in 
proceedings in the High Court, except that a lawyer may be required to provide the name and 
address of his client and, for this purpose, regulation 37(11) applies to this paragraph as it 
applies to regulation 37(7). 
(4) An officer may exercise powers under this regulation only if the information sought to be 
obtained as a result is reasonably required in connection with the exercise by the designated 
authority for whom he acts of its functions under these Regulations. 


(5) In this regulation, “premises” means any premises other than premises used only as a 
dwelling. 


39 Entry to premises under warrant 
(1) A justice may issue a warrant under this paragraph if satisfied on information on oath given 
by an officer that there are reasonable grounds for believing that the first, second or third set of 
conditions is satisfied. 
(2) The first set of conditions is— 
(a) that there is on the premises specified in the warrant recorded information in relation to 
which a requirement could be imposed under regulation 37(1)(4); and 
(b) that if such a requirement were to be imposed— 
(i) it would not be complied with; or 
(ii) the recorded information to which it, relates would be removed, tampered with or 
destroyed. Cj 
(3) The second set of conditions is— ) 
(a) that a person on whom a requirement has been imposed under regulation 37(1)(b) has 
failed (wholly or in part) to comply with it; and 
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(b) that there is on the premises specified in the warrant recorded information which has been 
required to be produced. 


(4) The third set of conditions is— 
(a) that an officer has been obstructed in the exercise of a power under regulation 38; and 
(b) that there is on the premises specified in the warrant recorded information or cash which 
could be inspected under regulation 38(1)(d) or (/). 

(5) A justice may issue a warrant under this paragraph if satisfied on information on oath given 

by an officer that there are reasonable grounds for suspecting that— 


(a) an offence under these Regulations has been, is being or is about to be committed by a 
relevant person; and 

(b) there is on the premises specified in the warrant recorded information relevant to whether 
that offence has been, or is being or is about to be committed. 


(6) A warrant issued under this regulation shall authorise an officer— 


(a) to enter the premises specified in the warrant; 
(b) to search the premises and take possession of any recorded information or anything 
appearing to be recorded information specified in the warrant or to take, in relation to any 
such recorded information, any other steps which may appear to be necessary for preserving it 
or preventing interference with it; 
(c) to take copies of, or extracts from, any recorded information specified in the warrant; 
(d) to require any person on the premises to provide an explanation of any recorded 
information appearing to be of the kind specified in the warrant or to state where it may be 
found; 
(e) to use such force as may reasonably be necessary. 
(7) Where a warrant is issued by a justice under paragraph (1) or (5) on the basis of information 
[on oath]! given by an officer of the Authority, for “an officer” in paragraph (6) substitute “a 
constable”. 
(8) In paragraphs (1), (5) and (7), “justice” means— 
(a) in relation to England and Wales, a justice of the peace; 
(b) in relation to Scotland, a justice within the meaning of section 307 of the Criminal 
Procedure (Scotland) Act 1995 (interpretation); 
(c) in relation to Northern Ireland, a lay magistrate. 
(9) In the application of this regulation to Scotland, the references in paragraphs [(1), (5) and 
(7)]! to information on oath are to be read as references to evidence on oath. 


Amendments—! Words in para (7) inserted, and words in para (9) substituted, by the Money Laundering (Amendment) 
Regulations, SI 2007/3299 reg 2(c), with effect from 15 December 2007: SI 2007/3299 reg 1. 


40 Failure to comply with information requirement 
(1) If, on an application made by— 
(a) a designated authority; or 
(b) a local weights and measures authority or DETI pursuant to arrangements made with the 
OFT— 
(i) by or on behalf of the authority; or 
(ii) by DETI, 
it appears to the court that a person (the “information defaulter”) has failed to do something 
that he was required to do under regulation 37(1), the court may make an order under this 
regulation. 
(2) An order under this regulation may require the information defaulter— 


(a) to do the thing that he failed to do within such period as may be specified in the order; 


(b) pihemms to take such steps to remedy the consequences of the failure as may be so 
specifie 


(3) If the information defaulter is a body corporate, a partnership or an iniiSeeeene body of 
persons which is not a partnership, the order may require any officer of the body corporate, 
partnership or body, who is (wholly or partly) responsible for the failure to meet seniey costs of 
the application as are specified in the order. 

(4) In this regulation, “court” means— 


(a) in England and Wales and Northern Ireland, the High Court or the county court; 
(b) in Scotland, the Court of Session or the sheriff [court]'. 


Amendments—' Word in para (4)(b) inserted by the Money Laundering (Amendment) kg a fade atl reg 2(d), 
with effect from 15 December 2007: SI 2007/3299 reg 1. 


41 Powers of relevant officers at 


(1) A relevant officer may only exercise powers under reptitasil 37 to 29 “pursuant to 
arrangements made with the OFT— 


(a) by or on behalf of the local weights and measures authority of which he i is an officer is 
authority”); or where 


(b) by DETI. 10 vilostw) boligt 


11123 Money Laundering Regulations 2007 2007/2157 reg 43 


(2) Anything done or omitted to be done by, or in relation to, a relevant officer in the exercise or 
purported exercise of a power in this Part shall be treated for all purposes as having been done 
or omitted to be done by, or in relation to, an officer of the OFT. 


(3) Paragraph (2) does not apply for the purposes of any criminal proceedings brought against 
the relevant officer, his authority, DETI or the OFT, in respect of anything done or omitted to 
be done by the officer. 


(4) A relevant officer shall not disclose to any person other than the OFT and his authority or, as 
the case may be, DETI information obtained by him in the exercise of such powers unless— 
(a) he has the approval of the OFT to do so; or 
(b) he is under a duty to make the disclosure. 


Civil penalties, review and appeals 


42 Power to impose civil penalties 

(1) A designated authority may impose a penalty of such amount as it considers appropriate on 
a relevant person who fails to comply with any requirement in regulation 7(1), (2) or (3), 8(1) or 
(3), 9(2), 101), 11(1), 14(1), 15(1) or (2), 16(1), (2), (3) or (4), 19(1), (4), (5) or (6), 20(1), (4) or 
(5), 21, 26, 27(4) or 33 or a direction made under regulation 18 and, for this purpose, 
“appropriate” means effective, proportionate and dissuasive. 


(2) The designated authority must not impose a penalty on a person under paragraph (1) where 
there are reasonable grounds for it to be satisfied that the person took all reasonable steps and 
exercised all due diligence to ensure that the requirement would be complied with. 


(3) In deciding whether a person has failed to comply with a requirement of these Regulations, 
the designated authority must consider whether he followed any relevant guidance which was at 
the time— 

(a) issued by a supervisory authority or any other appropriate body; 

(b) approved by the Treasury; and 

(c) published in a manner approved by the Treasury as suitable in their opinion to bring the 

guidance to the attention of persons likely to be affected by it. 


(4) In paragraph (3), an “appropriate body” means any body which regulates or is representative 
of any trade, profession, business or employment carried on by the [person]. 


(5) Where the Commissioners decide to impose a penalty under this regulation, they must give 
the person notice of— 

(a) their decision to impose the penalty and its amount; 

(b) the reasons for imposing the penalty; 

(c) the right to a review under regulation [43A; and 

(d) the right to appeal under regulation [43). 


(6) Where the Authority, the OFT or DETI proposes to impose a penalty under this regulation, 
it must give the person notice of— 
(a) its proposal to impose the penalty and the proposed amount; 
(b) the reasons for imposing the penalty; and 
(c) the right to make representations to it within a specified period (which may not be less 
than 28 days). 
(7) The Authority, the OFT or DETI, as the case may be, must then decide, within a reasonable 
period, whether to impose a penalty under this regulation and it must give the person notice of— 
(a) its decision not to impose a penalty; or 
(b) the following matters— 
(i) its decision to impose a penalty and the amount; 
(ii) the reasons for its decision; and ~ 
(iii) the right to appeal under regulation 44(1)(d). 


(8) A penalty imposed under this regulation is payable to the designated authority which 
imposes it. 


Amendments—! Words in para (4) substituted, by the Money Laundering (Amendment) Regulations, SI 2007/3299 reg 2(e), 
with effect from 15 December 2007: SI 2007/3299 reg 1. , ’ 

2 In para (5)(c), (d), words substituted for words “43” and “44(1)(a)” respectively, by the Transfer of Tribunal Functions and 
Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 168, 171 with effect from 1 April 2009. 


43 [Appeals against decisions of the Commissioners]' 
(1) This regulation applies to decisions of the Commissioners made under— 


(a) regulation 29, to refuse to register an applicant; | 
(b) regulation 30, to cancel the registration of a registered person; and 
(c) regulation 42, to impose a penalty. 


(2) Any person who is the subject of a decision to which this regulation applies may [appeal to 
the tribunal in accordance with regulation 43F]!. 
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[((3) The provisions of Part 5 of the Value Added Tax Act 1994 (appeals), subject to the 
modifications set out in paragraph | of Schedule 5 to these Regulations, apply in respect of 
appeals to a tribunal made under this regulation as they apply in respect of appeals made to the 
tribunal under section 83 (appeals) of that Act. 


(4) A tribunal hearing an appeal under paragraph (2) has the power to— 
(a) quash or vary any decision of the supervisory authority, including the power to reduce 
any penalty to such amount (including nil) as it thinks proper, and 
(b) substitute its own decision for any decision quashed on appeal. 
(5) The modifications in Schedule 5 have effect for the purposes of appeals made under this 
regulation. 
(6) For the purposes of appeals under this regulation, the meaning of “tribunal” is as defined in 
section 82 of the Value Added Tax Act 1994.]! 


Amendments—! Heading substituted, in para (2), words substituted for words “by notice to the Commissioners require 
them to review that decision”, and paras (3)-(6) substituted for previous paras (3)-(5), by the Transfer of Tribunal 
Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 168, 172 with effect from 1 April 2009, 
subject to transitional and savings provisions in Sch 3 para 2. Heading previously read “Review procedure”. 

Paras (3)-(5) previously read as follows— 


“(3) The Commissioners need not review any decision unless the notice requiring the review is given within 45 days 
beginning with the date on which they first gave notice of the decision to the person requiring the review. 


(4) Where the Commissioners are required under this regulation to review any decision they must either— __ 


(a) confirm the decision; or ‘ 
(b) withdraw or vary the decision and take such further steps (if any) in consequence of the withdrawal or variation 
as they consider appropriate. 


(5) Where the Commissioners do not, within 45 days beginning with the date on which the review was required by a 
person, give notice to that person of their determination of the review, they are to be taken for the purposes of these 
Regulations to have confirmed the decision.”. 


[43A Offer of review 


(1) The Commissioners must offer a person (P) a review of a decision that has been notified to P 
if an appeal lies under regulation 43 in respect of the decision. 


(2) The offer of the review must be made by notice given to P at the same time as the decision is 
notified to P. 


(3) This regulation does not apply to the notification of the conclusions of a review.]} 


Amendments—! Sections 43A—43F inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. 


[43B Review by the Commissioners 
(1) The Commissioners must review a decision if— 


(a) they have offered a review of the decision under regulation 43A, and 
(b) P notifies the Commissioners accepting the offer within 30 days from the date of the 
document containing the notification of the offer. 


(2) But P may not notify acceptance of the offer if P has already appealed to the tribunal under 
regulation 43F. 


(3) The Commissioners shall not review a decision if P has appealed to the tribunal under 
regulation 43F in respect of the decision.]! wo 


Amendments—' Sections 43A—43F inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. ' 


|43C Extensions of time 
(1) If under regulation 43A, the Commissioners have offered P a review of a decision, the 
Commissioners may within the relevant period notify P that the relevant period is extended. 
(2) If notice is given the relevant period is extended to the end of 30 days from— 
(a) the date of the notice, or le 
(b) any other date set out in the notice or a further notice. 
(3) In this regulation “relevant period” means— DS2QC ATLA tt 
(a) the period of 30 days referred to in regulation 43B(1)(d), or 
(b) if notice has been given under paragraph (1) that period as extended (or as'most recently 
extended) in accordance with paragraph (2).]! beige a an 


Amendments—! Sections 43A—43F inserted by the Transfer of Tribunal Finttions and “seer and Customs A als 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. v 


[43D Review out of time | io enoiviogk taaieos einogqA} fb 


(1) This regulation applies if— ) ioob of ecilage A@elagseidT ( 
(a) the Commissioners have offered a review of a decision under regulation 43A, and: 
(b) P does not accept the offer within the time allowed under regulation 43B(1)(b) or 43C(2). 

(2) The Commissioners must review the decision under regulation 43B if — 8) |) 
(a) after the time allowed, P notifies the Commissioners in writing requesting a review out of 
time, alugst cicy soapbreoos mi feawdiater) 
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(b) the Commissioners are satisfied that P had a reasonable excuse for not accepting the offer 
or requiring review within the time allowed, and 
(c) the Commissioners are satisfied that P made the request without unreasonable delay after 
the excuse had ceased to apply. 
(3) The Commissioners shall not review a decision if P has appealed to the tribunal under 
regulation 43F in respect of the decision.]! 


Amendments—"' Sections 43A—43F inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. 


[43E Nature of review etc 
(1) This regulation applies if the Commissioners are required to undertake a review under 
regulation 43B or 43D. 
(2) The nature and extent of the review are to be such as appear appropriate to the 
Commissioners in the circumstances. 
)(3) For the purpose of paragraph (2), the Commissioners must, in particular, have regard to 
steps taken before the beginning of the review— 
(a) by the Commissioners in reaching the decision, and 
(b) by any person in seeking to resolve disagreement about the decision. 
(4) The review must take account of any representations made by P at a stage which gives the 
Commissioners a reasonable opportunity to consider them. 
(5) The review may conclude that the decision is to be— 
(a) upheld, 
(b) varied, or 
(c) cancelled. 
(6) The Commissioners must give P notice of the conclusions of the review and their reasoning 
within— 
(a) a period of 45 days beginning with the relevant date, or 
(b) such other period as the Commissioners and P may agree. 
(7) In paragraph (6) “relevant date” means— 
(a) the date the Commissioners received P’s notification accepting the offer of a review (in a 
case falling within regulation 43A), or 
(b) the date on which the Commissioners decided to undertake the review (in a case falling 
within regulation 43D). 
(8) Where the Commissioners are required to undertake a review but do not give notice of the 
conclusions within the time period specified in paragraph (6), the review is to be treated as 
having concluded that the decision is upheld. 
(9) If paragraph (8) applies, the Commissioners must notify P of the conclusion which the review 
is treated as having reached.]! 


Amendments—' Sections 43A—43F inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. 


[43F Bringing of appeals against decisions of the Commissioners 
(1) An appeal under regulation 43 is to be made to the tribunal before— 
(a) the end of the period of 30 days beginning with the date of the document notifying the 
decision to which the appeal relates, or 
(b) if later, the end of the relevant period (within the meaning of regulation 43C). 
(2) But that is subject to paragraphs (3) to (5). 
(3) In a case where the Commissioners are required to undertake a review under regula- 
tion 43B— 
(a) an appeal may not be made until the conclusion date, and 
(b) any appeal is to be made within the period of 30 days beginning with the conclusion date. 
(4) In a case where the Commissioners are requested to undertake a review in accordance with 
regulation 43D— 
(a) an appeal may not be made— 
(i) unless the Commissioners have decided whether or not to undertake a review, and 
(ii) if the Commissioners decide to undertake a review, until the conclusion date; and 
(b) any appeal is to be made within the period of 30 days beginning with— 
(i) the conclusion date (if the Commissioners decide to undertake a review), or 
(ii) the date on which the Commissioners decide not to undertake a review. 
(5) In a case where regulation 43E(8) applies, an appeal may be made at any time from the end of 
the period specified in regulation 43E(6) to the date 30 days after the conclusion date. 
(6) An appeal may be made after the end of the period specified in paragraph (1), (3)(b), (4)(b) or 
(5) if the tribunal gives permission to do so. ‘ 
(7) In this regulation “conclusion date” means the date of the document notifying the 
conclusions of the review.]! 
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Amendments—! Sections 43A—43F inserted by the Transfer of Tribunal Functions and Revenue and Customs Appeals 
Order, SI 2009/56 art 3, Sch 2 paras 168, 173 with effect from 1 April 2009. 


44 Appeals 
(1) A person may appeal from a decision by— 


(a) the Commissioners on a review under regulation 43; and! 
(b) the Authority, the OFT or DETI under regulation 34 or 42. 


(2) An appeal from a decision by— 
(a) the Commissioners is to a VAT and duties tribunal,’ 
(b) the Authority is to the Financial Services and Markets Tribunal; 


(c) the OFT is to the Consumer Credit Appeals Tribunal; and 
(d) DETI is to the High Court. 


(3) The provisions of Part 5 of the Value Added Tax Act 1994 (appeals), subject to the 
modifications set out in paragraph 1 of Schedule 5, apply in respect of appeals to a VAT and duties 
tribunal made under this regulation as they apply in respect of appeals made to such a tribunal 
under section 83 (appeals) of that Act.! 


(4) The provisions of Part 9 of the 2000 Act (hearings and appeals), subject to the modifications 
set out in paragraph 2 of Schedule 5, apply in respect of appeals to the Financial Services and 
Markets Tribunal made under this regulation as they apply in respect of references made to that 
Tribunal under that Act. 


(5) Sections 40A (the Consumer Credit Appeals Tribunal), 41 (appeals to the Secretary of State 
under Part 3) and 41A (appeals from the Consumer Credit Appeals Tribunal) of the Consumer 
Credit Act 1974 apply in respect of appeals to the Consumer Credit Appeal Tribunal made 
under this regulation as they apply in respect of appeals made to that Tribunal under section 41 
of that Act. 


(6) A VAT and duties tribunal hearing an appeal under paragraph (2) has the power to— 
(a) quash or vary any decision of the supervisory authority, including the power to reduce any 
penalty to such amount (including nil) as they think proper; and 
(b) substitute their own decision for any decision quashed on appeal.! 


(7) Notwithstanding paragraph (2)(c), until the coming into force of section 55 of the Consumer 
Credit Act 2006 (the Consumer Credit Appeals Tribunal), an appeal from a decision by the OFT 
is to the Financial Services and Markets Tribunal and, for these purposes, the coming into force 
of that section shall not affect— 
(a) the hearing and determination by the Financial Service and Markets Tribunal of an 
appeal commenced before the coming into force of that section (“the original appeal’); or 


(b) any appeal against the decision of the Financial Services and Markets Tribunal with 
respect to the original appeal. 


(8) The modifications in Schedule 5 have effect for the purposes of appeals made under this 
regulation. 
Amendments—! Paras (1)(a), (2)(a), (3), (6) revoked by the Transfer of Tribunal Functions and Revenue and Customs 


Appeals Order, SI 2009/56 art 3, Sch 2 paras 168, 174 with effect from 1 April 2009, subject to transitional and savings 
provisions in Sch 3 para 2. 


Criminal offences 
45 Offences 
(1) A person who fails to comply with any requirement in regulation 7(1), (2) or (3), 8(1) or (3), 
9(2), 10(1), 11C1)(@), (4) or (c), 14(1), 151) or (2), 16(1), (2), (3) or (4), 19(1), (4), (5) or (6), 
20(1), (4) or (5), 21, 26, 27(4) or 33, or a direction made under regulation 18, is guilty of an 
offence and liable— . 
(a) on summary conviction, to a fine not exceeding the statutory maximum; 


(b) on conviction on indictment, to imprisonment for a term not exceeding two years, to a 
fine or to both. 


(2) In deciding whether a person has committed an offence under paragraph (1), the court must 
consider whether he followed any relevant guidance which was at the time— 
(a) issued by a supervisory authority or any other appropriate body; 
(b) approved by the Treasury; and , 
(c) published in a manner approved by the Treasury as suitable in their opinion to bring the 
guidance to the attention of persons likely to be affected by it. 


(3) In paragraph (2), an “appropriate body” means any body which regulates or is representative 
of any trade, profession, business or employment carried on by the alleged offender. | 


(4) A person is not guilty of an offence under this regulation if he took all reasonable steps and 
exercised all due diligence to avoid committing the offence. cays lind 3 


(5) Where a person is convicted of an offence under this regulation, he shall not also be liable to 
a penalty under regulation 42. ; modbetoxtd: 
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46 Prosecution of offences 
(1) Proceedings for an offence under regulation 45 may be instituted by— 

(a) the Director of Revenue and Customs Prosecutions or by order of the Commissioners; 

(b) the OFT; 

(c) a local weights and measures authority; 

(d) DETI; 

(e) the Director of Public Prosecutions; or 

(f) the Director of Public Prosecutions for Northern Ireland. 
(2) Proceedings for an offence under regulation 45 may be instituted only against a relevant 
person or, where such a person is a body corporate, a partnership or an unincorporated 
association, against any person who is liable to be proceeded against under regulation 47. 
(3) Where proceedings under paragraph (1) are instituted by order of the Commissioners, the 
proceedings must be brought in the name of an officer of Revenue and Customs. 
(4) Where a local weights and measures authority in England or Wales proposes to institute 
proceedings for an offence under regulation 45 it must give the OFT notice of the intended 
proceedings, together with a summary of the facts on which the charges are to be founded. 
(5) A local weights and measures authority must also notify the OFT of the outcome of the 
proceedings after they are finally determined. 
(6) A local weights and measures authority must, whenever the OFT requires, report in such 
form and with such particulars as the OFT requires on the exercise of its functions under these 
Regulations. 
(7) Where the Commissioners investigate, or propose to investigate, any matter with a view to 
determining— 

(a) whether there are grounds for believing that an offence under regulation 45 has been 

committed by any person; or 

(b) whether such a person should be prosecuted for such an offence, 
that matter is to be treated as an assigned matter within the meaning of section 1(1) of the 
Customs and Excise Management Act 1979. 
(8) Paragraphs (1) and (3) to (6) do not extend to Scotland. 
[(9) In its application to the Commissioners acting in Scotland, paragraph (7)(6) shall be read as 
referring to the Commissioners determining whether to refer the matter to the Crown Office and 
Procurator Fiscal Service with a view to the Procurator Fiscal determining whether a person 
should be prosecuted for such an offence.]! 


Amendments—' Para (9) inserted by the Money Laundering (Amendment) Regulations, SI 2007/3299 reg 2(f), with effect 
from 15 December 2007: SI 2007/3299 reg 1. 


47 Offences by bodies corporate etc 
(1) If an offence under regulation 45 committed by a body corporate is shown— 
(a) to have been committed with the consent or the connivance of an officer of the body 
corporate; or 
(b) to be attributable to any neglect on his part, 
the officer as well as the body corporate is guilty of an offence and liable to be proceeded against 
and punished accordingly. 
(2) If an offence under regulation 45 committed by a partnership is shown— 
(a) to have been committed with the consent or the connivance of a partner; or 
(b) to be attributable to any neglect on his part, 
the partner as well as the partnership is guilty of an offence and liable to be proceeded against 
and punished accordingly. 
(3) If an offence under regulation 45 committed by an unincorporated association (other than a 
partnership) is shown— 
(a) to have been committed with the consent or the connivance of an officer of the 
association; or 
(b) to be attributable to any neglect on his part, 
that officer as well as the association is guilty of an offence and liable to be proceeded against 
and punished accordingly. 
(4) If the affairs of a body corporate are managed by its members, paragraph (1) applies in 
relation to the acts and defaults of a member in connection with his functions of management as 
if he were a director of the body. 
(5) Proceedings for an offence alleged to have been committed by a partnership or an 
unincorporated association must be brought in the name of the partnership or association (and 
not in that of its members). 
(6) A fine imposed on the partnership or association on its conviction of an offence is to be paid 
out of the funds of the partnership or association. 
(7) Rules of court relating to the service of documents are to have effect as if the partnership or 
association were a body corporate. 
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(8) In proceedings for an offence brought against the partnership or association— 
(a) section 33 of the Criminal Justice Act 1925 (procedure on charge of offence: against 
corporation) and Schedule 3 to the Magistrates’ Courts Act 1980 (corporations) apply as they 
do in relation to a body corporate; 
(b) section 70 (proceedings against bodies corporate) of the Criminal Procedure (Scotland) 
Act 1995 applies as it does in relation to a body corporate; 
(c) section 18 of the Criminal Justice (Northern Ireland) Act 1945 (procedure on charge) and 
Schedule 4 to the Magistrates’ Courts (Northern Ireland) Order 1981 (corporations) apply as 
they do in relation to a body corporate. 
(9) In this regulation— 
“officer” — 
(a) in relation to a body corporate, means a director, manager, secretary, chief executive, 
member of the committee of management, or a person purporting to act in such a capacity; 
and 
(b) in relation to an unincorporated association, means any officer of the association or any 
member of its governing body, or a person purporting to act in such capacity; and 


“partner” includes a person purporting to act as a partner. 


PART 6 
MISCELLANEOUS 


48 Recovery of charges and penalties through the court 


Any charge or penalty imposed on a person by a supervisory authority under regulation 35(1) or 
42(1) is a debt due from that person to the authority, and is recoverable accordingly. 


49 Obligations on public authorities 


(1) The following bodies and persons must, if they know or suspect or have reasonable grounds 
for knowing or suspecting that a person is or has engaged in money laundering or terrorist 
financing, as soon as reasonably practicable inform the Serious Organised Crime Agency— 


(a) the Auditor General for Scotland; 
(b) the Auditor General for Wales; 
(c) the Authority; 

(d) the Bank of England; 

(e) the Comptroller and Auditor General; 

(f) the Comptroller and Auditor General for Northern Ireland; 
(g) the Gambling Commission; 

(h) the OFT; 

(i) the Official Solicitor to the Supreme Court; 

(7) the Pensions Regulator; 

(kK) the Public Trustee; 

(/) the Secretary of State, in the exercise of his functions under enactments relating to 
companies and insolvency; 

(m) the Treasury, in the exercise of their functions under the 2000 Act; 

(n) the Treasury Solicitor; 

(0) a designated professional body for the purposes of Part 20 of the 2000 Act (provision of 
financial services by members of the professions); 

(p) a person or inspector appointed under section 65 (investigations on behalf of Authority) 
or 66 (inspections and special meetings) of the Friendly Societies Act 1992; 

(q) an inspector appointed under section 49 of the Industrial and Provident Societies 
Act 1965 (appointment of inspectors) or section 18 of the Credit Unions aot 1979 (power to 
appoint inspector); 

(r) an inspector appointed under section 431 (investigation of a company on its own 
application), 432 (other company investigations), 442 (power to investigate company owner- 
ship) or 446 (investigation of share dealing) of the Companies Act 1985 or pein Article 424, 
425, 435 or 439 of the Companies (Northern Ireland) Order 1986; iON 
(s) a person or inspector appointed under section 55 (investigations on halictlf of Authority) 
or 56 (inspections and special meetings) of the Building Societies Act 1986; 

(t) a person appointed under section 167 (appointment of persons to carry out-inyestiga- 
tions), 168(3) or (5) (appointment of persons to carry out investigations in particular cases), 

169(1)(b) (investigations to support overseas regulator) or 284 (power to investigate affairs of 
a scheme) of the 2000 Act, or under regulations made under section 262(2)(k) (open- ended 
investment companies) of that Act, to conduct an investigation; and — 

(u) a person authorised to require the production of documents under steht 447 of the 
Companies Act 1985 (Secretary of State’s power to require production of documents), 
Article 440 of the Companies (Northern Ireland) Orde 1986 or ei seaganrisen sce RE 
Act 1989 (exercise of powers by officer). Bq ot to ebmut ont Yo to 


(2) A disclosure made under paragraph (1) is not to. we sicket to breach _— sesteidhicdsheif the 
disclosure of information however imposed. s19W MOnRISOZE 
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[49A Disclosure by the Commissioners 


(1) The Commissioners may disclose to the Authority information held in connection with their 
functions under these Regulations if the disclosure is made for the purpose of enabling or 
assisting the Authority to discharge any of its functions under the Payment Services Regula- 
tions 2009. 


(2) Information disclosed to the Authority under subsection (1) may not be disclosed by the 
Authority or any person who receives the information directly or indirectly from the Authority 
except— 
(a) to, or in accordance with authority given by, the Commissioners; 
(b) with a view to the institution of, or otherwise for the purposes of, any criminal 
proceedings; 
(c) with a view to the institution of any other proceedings by the Authority, for the purposes 
of any such proceedings instituted by the Authority, or for the purposes of any reference to 
the Tribunal under the Payment Services Regulations 2009; or 
(d) in the form of a summary or collection of information so framed as not to enable 
information relating to any particular person to be ascertained from it. 


(3) Any person who discloses information in contravention of subsection (2) is guilty of an 
offence and liable— 
(a) on summary conviction, to imprisonment for a term not exceeding three months, to a fine 
not exceeding the statutory maximum, or to both; 
(b) on conviction on indictment, to imprisonment for a term not exceeding two years to a 
fine, or to both. 


(4) It is a defence for ‘a person charged with an offence under this regulation of disclosing 
information to prove that they reasonably believed 

(a) that the disclosure was lawful; or 

(b) that the information had already and lawfully been made available to the public.]! 


Amendments—' Para inserted, by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(g) with effect from 
1 November 2009, 


50 Transitional provisions: requirement to be registered 
(1) Regulation 26 does not apply to an existing money service business, an existing trust or 
company service provider [, an existing high value dealer, an existing bill payment service 
provider or an existing telecommunication, digital and IT payment service provider]! until— 
(a) where it has applied in accordance with regulation 27 before the specified date for 
registration in a register maintained under regulation 25(1) (a “new register” )— 
(i) the date it is included in a new register following the determination of its application by 
the Commissioners; or po 
(ii) where the Commissioners give it notice under regulation 29(2)(b) of their decision not 
to register it, the date on which the Commissioners state that the decision takes effect or, 
where a statement is included in accordance with paragraph (3)(b), the time at which the 
Commissioners give it such notice; 
(b) in any other case, the specified date. 


(2) The specified date is— 
(a) in the case of an existing money service business, Ist February 2008; 
(b) in the case of an existing trust or company service provider, Ist April 2008; 
(c) in the case of an existing high value dealer, the first anniversary which falls on or after Ist 
January 2008 of the date of its registration in a register maintained under regulation 10 of the 
Money Laundering Regulations 2003; 
[(d) in the case of an existing bill payment service provider or an existing telecommunication, 
digital and IT payment service provider, 1st March 2010]'. 


(3) In the case of an application for registration in a new register made before the specified date 
by an existing money service business, an existing trust or company service provider[, an existing 
high value dealer, an existing bill payment service provider or an existing telecommunication, 
digital and IT payment service provider]', the Commissioners must include in a notice given to it 
under regulation 29(2)(b)— 
(a) the date on which their decision is to take effect; or 4 
(b) if the Commissioners consider that the interests of the public require their decision to 
have immediate effect, a statement to that effect and the reasons for it. 
(4) In the case of an application for registration in a new register made before the specified date 
by an existing money services business or an existing trust or company service provider, the 
Commissioners must give it a notice under regulation 29(2) by— 
~ (a) in the case of an existing money service business, Ist June 2008; 
_ (b) in the case of an existing trust or company service provider, Ist July 2008; or 
_(c) where applicable, 45 days beginning with the date on which they receive any further 
information required under regulation 27(3). 


(5) In this regulation— 
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[“existing bill payment service provider” and “existing telecommunication, digital and IT 
payment service provider” mean a bill payment service provider or a telecommunication, 
digital and IT payment service provider carrying on business in the United Kingdom 
immediately before Ist November 20093]! 
“existing money service business” and an “existing high value dealer” mean a money service 
business or a high value dealer which, immediately before 15th December 2007, was included 
in a register maintained under regulation 10 of the Money Laundering Regulations 2003, 
“existing trust or company service provider” means a trust or company service provider 
carrying on business in the United Kingdom immediately before 15th December 2007. 
Amendments—! In paras (1), (3), words substituted for words “or an existing high value dealer”, para (2)(d) inserted, and in 


para (5), definition inserted, by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(h) with effect from 
1 November 2009. 


51 Minor and consequential amendments 


Schedule 6, which contains minor and consequential amendments to primary and secondary 
legislation, has effect. 


SCHEDUEET 


ACTIVITIES LISTED IN POINTS 2 TO 12 AND 14 OF ANNEX I TO THE 
BANKING CONSOLIDATION DIRECTIVE ; 


Regulation 3(3)(a) 

2 Lending including, inter alia: consumer credit, mortgage credit, factoring, with or without 
recourse, financing of commercial transactions (including forfeiting). 
3 Financial leasing. 
[4 Payment services as defined in Article 4(3) of Directive 2007/64/EC of the European 
Parliament and of the Council of 13 November 2007 on payment services in the internal market. 
5 Issuing and administering other means of payment (including travellers’ cheques and bankers’ 
drafts) insofar as this activity is not covered by point 4.]! 
6 Guarantees and commitments. 
7 Trading for own account or for account of customers in: 

(a) money market instruments (cheques, bills, certificates of deposit, etc); 

(b) foreign exchange; 

(c) financial futures and options; 

(d) exchange and interest-rate instruments; or 

(e) transferable securities. 
8 Participation in securities issues and the provision of services related to such issues. 
9 Advice to undertakings on capital structure, industrial strategy and related questions and 
advice as well as services relating to mergers and the purchase of undertakings. 
10 Money broking. 
11 Portfolio management and advice. 
12 Safekeeping and administration of securities. 
14 Safe custody services. 


Amendments—' Points 4, 5 substituted by the Payment Services Regulations SI 2009/209 reg 126, Sch 6 para 6(i) with effect 
from 1 November 2009. Points 4, 5 previously read as follows— 


“4 Money transmission services. 
5 Issuing and administering means of payment (eg credit cards, travellers’ cheques and bankers’ drafts).”. 


SCHEDULE 2 


FINANCIAL ACTIVITY, SIMPLIFIED DUE DILIGENCE AND 
POLITICALLY EXPOSED PERSONS 


Regulations 4(1)(e) and (2), 
13(6) and (8) and 14(5) 


Financial activity on an occasional or very limited basis 


1 For the purposes of regulation 4(1)(e) and (2), a person is to be considered as engaging in 


Cae activity on an occasional or very limited basis if all the following conditions are 
ulfilled— dio ot 


OF ts person’s total annual turnover in respect of the financial activity does not exceed 

(b) the financial activity is limited in relation to any customer to no more than one 

transaction exceeding 1,000 euro, whether the transaction is carried out in a single operation, 
; POPS Val fi 


or a series of operations which appear to be linked; 
(c) the financial activity does not exceed 5% of the person’s total annual turnover;5 5 
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(d) the financial activity is ancillary and directly related to the person’s main activity; 

(e) the financial activity is not the transmission or remittance of money (or any representa- 
tion of monetary value) by any means; 

a the person’s main activity is not that of a person falling within regulation 3(1)(a) to (f) or 
(g) the financial activity is provided only to customers of the person’s main activity and is not 
offered to the public. 


Simplified due diligence 
2 For the purposes of regulation 13(6), the conditions are— 


(a) the authority has been entrusted with public functions pursuant to the Treaty on the 
European Union, the Treaties on the European Communities or Community secondary 
legislation; 

(b) the authority’s identity is publicly available, transparent and certain; 

(c) the activities of the authority and its accounting practices are transparent; 

(d) either the authority is accountable to a Community institution or to the authorities of an 
EBA state, or otherwise appropriate check and balance procedures exist ensuring control of 
the authority’s activity. 


3 For the purposes of regulation 13(8), the conditions are— 


(a) the product has a written contractual base; 

(b) any related transaction is carried out through an account of the customer with a credit 
institution which is subject to the money laundering directive or with a credit institution 
situated in a non-EEA state which imposes requirements equivalent to those laid down in that 
directive; ‘ 

(c) the product or related transaction is not anonymous and its nature is such that it allows 
for the timely application of customer due diligence measures where there is a suspicion of 
money laundering or terrorist financing; 

(d) the product is within the following maximum threshold— 


(i) in the case of insurance policies or savings products of a similar nature, the annual 
premium is no more than 1,000 euro or there is a single premium of no more than 2,500 
euro; 

(ii) in the case of products which are related to the financing of physical assets where the 
legal and beneficial title of the assets is not transferred to the customer until the 
termination of the contractual relationship (whether the transaction is carried out in a 
single operation or in several operations which appear to be linked), the annual payments 
do not exceed 15,000 euro; 

(iii) in all other cases, the maximum threshold is 15,000 euro; 


(e) the benefits of the product or related transaction cannot be realised for the benefit of third 
parties, except in the case of death, disablement, survival to a predetermined advanced age, or 
similar events; 
(f) in the case of products or related transactions allowing for the investment of funds in 
financial assets or claims, including insurance or other kinds of contingent claims— 
(i) the benefits of the product or related transaction are only realisable in the long term; 
(ii) the product or related transaction cannot be used as collateral; and 
(iii) during the contractual relationship, no accelerated payments are made, surrender 
clauses used or early termination takes place. 


Politically exposed persons 
4— (1) For the purposes of regulation 14(5)— 
(a) individuals who are or have been entrusted with prominent public functions include the 
following— 
(i) heads of state, heads of government, ministers and deputy or assistant ministers; 
(ii) members of parliaments; 
(iii) members of supreme courts, of constitutional courts or of other high-level judicial 
bodies whose decisions are not generally subject to further appeal, other than in exceptional 
circumstances; 
(iv) members of courts of auditors or of the boards of central banks; 
(v) ambassadors, chargés d’affaires and high-ranking officers in the armed forces; and 
(vi) members of the administrative, management or supervisory bodies of state-owned 
enterprises; 
(b) the categories set out in paragraphs (i) to (vi) of sub-paragraph (a) do not include 
middle-ranking or more junior officials; 
(c) immediate family members include the following— 
(1) a spouse; 
(ii) a partner; 
(iii) children and their spouses or partners; and 
(iv) parents; 
(d) persons known to be close associates include the following— 
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(i) any individual who is known to have joint beneficial ownership of a legal entity or legal 
arrangement, or any other close business relations, with a person referred to in regula- 
tion 14(5)(a); and 
(ii) any individual who has sole beneficial ownership of a legal entity or legal arrangement 
which is known to have been set up for the benefit of a pasar referred to in regula- 
tion 14(5)(a). 

(2) In paragraph (1)(c), “partner” means a person who is considered Bi his national law as 
equivalent to a spouse. 


SCHEDULE 3 
PROFESSIONAL BODIES 
Regulations 17(2)(b), 23(1)(c) and 32(4) 


PART 1 
1 Association of Chartered Certified Accountants 
2 Council for Licensed Conveyancers 
3 Faculty of Advocates 
4 General Council of the Bar 
5 General Council of the Bar of Northern Ireland 
6 Institute of Chartered Accountants in England and Wales 
7 Institute of Chartered Accountants in Ireland 
8 Institute of Chartered Accountants of Scotland 
9 Law Society 
10 Law Society of Scotland 
11 Law Society of Northern Ireland 


PART 2 
12 Association of Accounting Technicians 
13 Association of International Accountants 
14 Association of Taxation Technicians 
15 Chartered Institute of Management Accountants 
16 Chartered Institute of Public Finance and Accountancy 
17 Chartered Institute of Taxation 
18 Faculty Office of the Archbishop of Canterbury 
19 Insolvency Practitioners Association 
20 Institute of Certified Bookkeepers 
21 Institute of Financial Accountants 
[22 International Association of Book-keepers]! 


Amendments—! Para 22 inserted by the Money Laundering (Amendment) Regulations, SI 2007/3299 reg (8), with effect 
from 15 December 2007: SI 2007/3299 reg 1. 


SCHEDULE 4 
CONNECTED PERSONS 
Regulation 37(2) 


Corporate bodies OGM 
1 If the relevant person is a body corporate (“BC”), a person who is or has beet! 


(a) an officer or manager of BC or of a parent undertaking of BC; 
(b) an employee of BC; 
(c) an agent of BC or of a parent undertaking of BC 


no 


Partnerships pis 4 oe 
2 If the relevant person is a partnership, a person who is or. saa peat a member, meaneget 


employee or agent of the partnership. seleae a (i) 


, ary PME G, ft) 
Unincorporated associations, 
3 If the relevant person is an unincorporated association of persons which is not a partnership, 
a person who is or has been an officer, manager, employee or agent of the association:»4 |.) 
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Individuals 


4 If the relevant person is an individual, a person who is or has been an employee or agent of 
that individual. 


SCHEDULE 5 
MODIFICATIONS IN RELATION TO APPEALS 
Regulation 44(8) 


PART 1 
PRIMARY LEGISLATION 
The Value Added Tax Act 1994 (c 23) 


| [1 Part 5 of the Value Added Tax Act 1994 (appeals) is modified by omitting sections 83A to 84, 
85A and 85B.]! 


Amendments—' This para substituted by the Transfer of Tribunal Functions and Revenue and Customs Appeals Order, 
SI 2009/56 art 3, Sch 2 paras 168, 175 with effect from 1 April 2009. This para previously read as follows— 


“1 Part 5 of the Value Added Tax Act 1994 (appeals) is modified as follows— 


(a) omit section 84; and 
(b) in paragraphs (1)(a), (2)(a) and (3)(a) of section 87, omit “, or is recoverable as, VAT”.”. 


The Financial Services and Markets Act 2000 (c 8) 
2 Part 9 of the 2000 Act (hearings and appeals) is modified as follows— 


(a) in the application of section 133 and Schedule 13 to any appeal commenced before the 
coming into force of section 55 of the Consumer Credit Act 2006, for all the references to “the 
Authority”, substitute “the Authority or the OFT (as the case may be)”; 

(b) in section 133(1)(a) for “decision notice or supervisory notice in question” substitute 
“notice under regulation 34(5) or (9) or 42(7) of the Money Laundering Regulations 2007”; 
(c) in section 133 omit subsections (6), (7), (8) and (12); and 

(d) in section 133(9) for “decision notice” in both places where it occurs substitute “notice 
under regulation 34(5) or (9) or 42(7) of the Money Laundering Regulations 2007”. 


PART 2 
SECONDARY LEGISLATION 


The Financial Services and Markets Tribunal Rules 2001 


3 In the application of the Financial Services and Markets Tribunal Rules 2001 to any appeal 
commenced before the coming into force of section 55 of the Consumer Credit Act 2006, for all 
the references to “the Authority” substitute “the Authority or the OFT (as the case may be)”. 


SCHEDULE 6 
MINOR AND CONSEQUENTIAL AMENDMENTS 
Regulation 51 


PART 1 
PRIMARY LEGISLATION 
The Value Added Tax Act 1994 (c 23) 
1 In section 83 of the Value Added Tax Act 1994 (appeals), omit paragraph (zz). 


The Northern Ireland Act 1998 (c 47) 


2 In paragraph 25 of Schedule 3 to the Northern Ireland Act 1998 (reserved matters), for “2003” 
substitute “2007”. 


The Criminal Justice and Police Act 2001 (c 16) 


3 In Part 1 of Schedule 1 to the Criminal Justice and Police Act 2001 (powers of seizure to which 
section 50. of the 2001 Act applies), after paragraph 731 insert— 


“The Money Laundering Regulations 2007 


73J The power of seizure conferred by regulation 39(6)_ of the a Laundering —- 
tions 2007 (entry to premises under warrant).”. 
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PART 2 
SECONDARY LEGISLATION 


Thé Independent Qualified Conveyancers (Scotland) Regulations 1997 


4 Regulation 28 of the Independent Qualified Conveyancers (Scotland) Regulations 1997 is 
revoked. 


The Executry Practitioners (Scotland) Regulations 1997 
5 Regulation 26 of the Executry Practitioners (Scotland) Regulations 1997 is revoked. 


The Cross-Border Credit Transfers Regulations 1999 


6 In regulation 12(2) of the Cross-Border Credit Transfers Regulations 1999, for “2003” 
substitute “2007”. 


The Terrorism Act 2000 (Crown Servants and Regulators) Regulations 2001 


7 In regulation 2 of the Terrorism Act 2000 (Crown Servants and Regulators) Regulations 2001, 
in the definition of “relevant business”, for “has the meaning given by regulation 2(2) of the 
Money Laundering Regulations 2003” substitute “means an activity carried on in the course of 
business by any of the persons listed in regulation 3(1)(a) to (A) of the Money Laundering 
Regulations 2007”. : 


The Representation of the People (England and Wales) Regulations 2001 


8 In regulation 114(3)(b) of the Representation of the People (England and Wales) Regula- 
tions 2001, for “2003” substitute “2007”. 


The Representation of the People (Scotland) Regulations 2001 


9 In regulation 113(3)(b) of the Representation of the People (Scotland) Regulations 2001, for 
“2003” substitute “2007”. 


The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001 


10 In article 72E(9) of the Financial Services and Markets Act 2000 (Regulated Activities) 
Order 2001, for “2003” substitute “2007”. 


The Proceeds of Crime Act 2002 (Failure to Disclose Money Laundering: Specified Training) 
Order 2003 
11 In article 2 of the Proceeds of Crime Act 2002 (Failure to Disclose Money Laundering: 
Specified Training) Order 2003, for “regulation 3(1)(c)(ii) of the Money Laundering Regula- 
tions 2003” substitute “regulation 21 of the Money Laundering Regulations 2007”. 


The Public Contracts (Scotland) Regulations 2006 


12 In regulation 23(1)(f) of the Public Contracts (Scotland) Regulations 2006, for “2003” 
substitute “2007”. 


The Utilities Contracts (Scotland) Regulations 2006 


13 In regulation 26(1)(/) of the Utilities Contracts (Scotland) Regulations 2006, for “2003” 
substitute “2007”. 


The Public Contracts Regulations 2006 
14 In regulation 23(1)(e) of the Public Contracts Regulations 2006, for “2003” substitute “2007”. 


The Utilities Contracts Regulations 2006 


pags Le! 26(1)(e) of the Utilities Contracts Regulations 2006, for “9003” substitute 


; 2007/2483 
Finance Act 2007 (Schedules 13 and 14) Order 2007 


Made by the Treasury under FA 2007 s 47(4) and (5) 
Made an SASS ee 


Commentary—Simon’s Taxes D9.1001. 


— nt 


Citation fod 2thcetes Me | 
1 This Order may be cited as the Finance Act 2007 (Schedules 13 and 14) Order 2007. 


Schedule 13 to the Finance Act 2007 


2 Schedule 13 to the Finance Act 2007 (sale and repurchase of securities) shall have effect in 
relation to an arrangement that comes into force on or after Ist October 2007. 


] 
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Schedule 14 to the Finance Act 2007 


3 The amendments made by Schedule 14 to the Finance Act 2007 (sale and repurchase of 
securities: minor and consequential amendments), with the exception of the amendments made 
by paragraphs 10 and 18 of that Schedule, shall have effect in relation to an arrangement that 
comes into force on or after 1st October 2007. 

4— (1) The amendments made by paragraph 10 of Schedule 14 to the Finance Act 2007 shall 
have effect as follows. 

(2) In a case where there is a debtor repo within the meaning of paragraph 2 of Schedule 13 to 
the Finance Act 2007, the amendments shall have effect in relation to an arrangement that 
comes into force on or after Ist October 2007. 

(3) In a case where there is a stock lending arrangement within the meaning of section 263B(1) 
of the Taxation of Chargeable Gains Act 1992, the amendments shall have effect in relation to 
an arrangement under which the lender transfers securities to the borrower otherwise than by 
way of sale on or after Ist October 2007. 

5— (1) The amendments made by paragraph 18 of Schedule 14 to the Finance Act 2007 shall 
have effect as follows. 

(2) In a case where there is an arrangement to which Schedule 13 to the Finance Act 2007 
applies, the amendments shall have effect in relation to an arrangement that comes into force on 
or after Ist October 2007. 

(3) In a case where there is a stock lending arrangement within the meaning of section 263B(1) 
of the Taxation of Chargeable Gains Act 1992, the amendments shall have effect in relation to 
an arrangement under which the lender transfers securities to the borrower otherwise than by 
way of sale on or after ‘Ist October 2007. 

(4) In any other case, the amendments shall have effect in relation to disposals on or after Ist 
October 2007. 


Interpretation 


6 Paragraph 14(6) of Schedule 13 to the Finance Act 2007 applies for the purpose of 


determining the times at which an arrangement is in force. 


2007/2485 
Sale and Repurchase of Securities (Modification of Schedule 13 to the Finance 
Act 2007) Regulations 2007 


Made by the Treasury under FA 2007 Sch 13 para 15 


Madeboairaenhn 2acloupecan! badpim steed eiiani30 Adgust2007, 
Laid before the House of Commons. ... . . . . «31 August 2007 
Coming into force bose xeitiqeose alt-lo- qeliemmebear 94) October, 2007. 


Commentary—Simon’s Taxes D9.1001. 


Citation, commencement and interpretation 

1— (1) These Regulations may be cited as the Sale and Repurchase of Securities (Modification 
of Schedule 13 to the Finance Act 2007) Regulations 2007, shall come into force on Ist October 
2007, and shall have effect in relation to arrangements that come into force on or after that day. 
(2) Paragraph 14(6) of Schedule 13 to the Finance Act 2007 applies for the purpose of 
determining the time at which an arrangement is in force. 
(3) In these Regulations— 

“non-standard repo case” shall be construed in accordance with paragraph 15(2) of Sched- 


ule 13; 
“redemption arrangements” shall be construed in accordance with paragraph 15(6) of 


Schedule 13; 
“Schedule 13” means Schedule 13 to the Finance Act 2007. 


Non-standard repo cases: substitution of securities 
2— (1) In a non-standard repo case where— 
(a) condition B is met in relation to the repo (see paragraph 15(4) of Schedule 13), and 
(b) securities (“the substituted securities”) are substituted for other securities, 
Schedule 13 applies with the modifications specified in paragraph (2). 


(2) Paragraphs 2 (meaning of debtor repo), 6 (ignoring sale and subsequent purchase for 
purposes of chargeable gains: debtor repos), 7 (meaning of creditor repo) and 11 (ignoring 
purchase and subsequent sale for purposes of chargeable gains: creditor repos) of Schedule 13 
apply as if any references in any of those paragraphs to “securities or similar securities” 
(however expressed) included a reference to the substituted securities. 


. Redemption arrangements. modifications of Schedule 13 
3— (1) In a case involving redemption arrangements— 
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(a) paragraphs 2 (meaning of debtor repo) and 3 (meaning of debtor quasi-repo) of 
Schedule 13 apply with the modifications specified in paragraphs (2) and (3), and 

(b) paragraphs 7 (meaning of creditor repo) and 8 (meaning of creditor quasi-repo) of 
Schedule 13 apply with the modifications specified in paragraphs (4) and (5). 


(2) Any reference in paragraphs 2 and 3 to an arrangement that makes provision conferring a 
right or imposing an obligation on the borrower to buy securities at any subsequent time shall be 
treated as if it included a reference to an arrangement under which the borrower has the right or 
obligation to receive an amount equivalent to the proceeds of redemption of the securities. 


(3) Any reference in paragraphs 2 and 3 to the buying of securities extinguishing the financial 
liability in respect of the advance recorded in the accounts of the borrower in accordance with 
generally accepted accounting practice shall be treated as if it included a reference to a payment 
of an amount equivalent to the proceeds of redemption of the securities extinguishing the 
financial liability in respect of the advance recorded in the accounts of the borrower in 
accordance with generally accepted accounting practice. 


(4) Any reference in paragraphs 7 and 8 to an arrangement that makes provision conferring a 
right or imposing an obligation on the lender to sell securities at any subsequent time shall be 
treated as if it included a reference to an arrangement under which the lender has the right or 
obligation to pay the proceeds of redemption of the securities to any person. 


(5) Any reference in paragraphs 7 and 8 to the subsequent sale of securities extinguishing the 
financial asset in respect of the advance recorded in the accounts of the lender-in accordance 
with generally accepted accounting practice shall be treated as if it included a reference to the 
payment of an amount equivalent to the proceeds of redemption of the securities extinguishing 
the financial asset in respect of the advance recorded in the accounts of the lender in accordance 
with generally accepted accounting practice. 


Redemption arrangements. consequences for tax in respect of chargeable gains 


4— (1) Ina case where paragraph 2 of Schedule 13 applies with the modifications specified in 
regulation 3, sub-paragraphs (3) to (5) of paragraph 6 of Schedule 13 apply as if those 
sub-paragraphs provided that, in such a case, the borrower shall be treated for the purposes of 
tax in respect of chargeable gains as having disposed of the securities transferred by him to the 
lender under the arrangement— 

(a) on the occasion of the redemption of the securities, and 

(b) for an amount equivalent to the proceeds of redemption. 
(2) In a case where paragraph 7 of Schedule 13 applies with the modifications specified in 
regulation 3, sub-paragraphs (3) to (5) of paragraph 11 of Schedule 13 apply as if those 
sub-paragraphs provided that, in such a case, the lender shall be treated for the purposes of tax 
in respect of chargeable gains as having acquired the securities transferred to him under the 
arrangement— 

(a) on the occasion of the redemption of the securities, and 

(b) for an amount equivalent to the proceeds of redemption. 


2007/2486 
Sale and Repurchase of Securities (Modification of Enactments) Regulations 2007 


Made by the Treasury under ITA 2007 ss 612, 613 and 614 and TCGA 1992 ss 263F, 263G 


and 263H 
Made. . sok. a ae to30:August 2007 
Laid before the House of Commons. >. (0.080.431 August 2007 
Coming into force. ow aw sg a ee ee Oe 2007 


Commentary—Simon's Taxes D9.1001. 


Citation, commencement and interpretation 


1— (1) These Regulations may be cited as the Sale and Repurchase of Securities (Modification 
of Enactments) Regulations 2007 and shall come into force on Ist October 2007. 

(2) These Regulations shall have effect in relation to arrangements where the transfer of 
securities referred to in section 607(1)(b) of ITA 2007 takes ar on or a Ist October 2007. 
(3) In these Regulations— iiot et & noitibao 


“ITA 2007” means the Income Tax Act 2007; idedue ot") Spins | 
“non-standard repo case” shall be construed in accordance with section 612(2) of ITA 2007: 
Siig arrangements” shall be construed.in accordance watt, ssaesion ss, of) ITA 

i Ij at fi) 
“TOGA 1992” means the Taxation of Chargeable Gains Act 1992. wu peadie brs if 


A531 igtstat VIL “Al. eb (iqg: 


Non-standard repo cases; stb stitution of. securities (beees gna 1ovoworl ) 
2— (1) This regulation applies in a non-standard repo case where— 


(a) condition B is met in relation to the repo (see section 612(4) of ITA 2007), ands cffect 
(b) securities (“the substituted securities”) are substituted for other securities.» | | ay —E 
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(2) Sections 601 to 610 of ITA 2007 (repos) and section 263A of TCGA 1992 (agreements for 
sale and repurchase of securities) apply as if any references in any of those sections to “securities 
or similar securities” (however expressed) included a reference to the substituted securities. 


Redemption arrangements: modifications of enactments relating to income tax 
3— (1) Ina case involving redemption arrangements, sections 601 to 610 of ITA 2007 apply with 
the modifications specified in paragraph (2). 


(2) Sections 601 to 610 apply as if any references in any of those sections to the repurchase of 
the securities (however expressed) included a reference to an arrangement under which the 
borrower has the right or obligation to receive an amount equivalent to the proceeds of 
redemption of the securities. 


Redemption arrangements: modifications of enactments relating to capital gains tax 


4— (1) Ina case involving redemption arrangements, section 263A of TCGA 1992 applies with 
. the following modifications. 


(2) Subsection (1A) applies as if it provided that the interim holder shall be treated for the 
purposes of capital gains tax as acquiring the securities— 


(a) on the occasion of the redemption of the securities, and 
(b) for an amount equivalent to the proceeds of redemption. 


(3) Subsection (1B) applies as if it provided that the original owner shall be treated for the 
purposes of capital gains tax as disposing of the securities— 


(a) on the occasion of the redemption of the securities, and 
(b) for an amount equivalent to the proceeds of redemption. 


2007/2488 
Manufactured Interest (Tax) Regulations 2007 


Made by the Treasury under ITA 2007 s 585 


Madea 20s lc datalt dRONG bediimerrenttd ict onethetis 0 2ueusi.200/7 
Laid before the House of Commons. . . . .......31 August 2007 
Gorin Canon OL CCM mee ee) aie eseeigel October: 2007 


Commentary—Simon’s Taxes D9.713. 


Citation, commencement and interpretation 

1— (1) These Regulations may be cited as the Manufactured Interest (Tax) Regulations 2007, 
shall come into force on Ist October 2007, and shall have effect in relation to payments of 
manufactured interest made or treated as made on or after that day. 
(2) In these Regulations— 

“interest manufacturer” shall be construed in accordance with regulation 2(2); 

“manufactured interest” shall be construed in accordance with regulation 2(2); 

“recipient” shall be construed in accordance with paragraphs (3) and (4). 
(3) In these Regulations “recipient”, in relation to a payment of manufactured interest, means a 
company to which either paragraph (a) or paragraph (b) of section 920(2) of the Income Tax 
Act 2007 applies, and shall be construed in accordance with regulation 2(2). 
(4) For the purpose of determining whether or not a company is a recipient in relation to a 
payment of manufactured interest, paragraph 4(3) of Schedule 13 to the Finance Act 2007 
(ignoring effect on borrower of sale of securities) shall not apply. 


Liability for tax where the interest manufacturer receives the interest of which the manufactured 
interest is representative 
2— (1) This regulation applies if conditions A and B are met. 
(2) Condition A is that, under a contract or other arrangements for the transfer of UK 
securities, one of the parties (the “interest manufacturer”) is required to pay to the other (the 
“recipient”) an amount (the “manufactured interest”) which is representative of a periodical 
payment of interest on the securities. 
(3) Condition B is that the payment of manufactured interest is made in circumstances where the 
recipient shows that the interest manufacturer was entitled to payment of the interest of which 
the manufactured interest is representative— 
(a) as the holder of the securities concerned, or e 
(b) directly or indirectly from a person from whom he acquired those securities, or to whom 
he transferred them, and who was so entitled as the holder of those securities. 
(4) The income tax borne by deduction and available for offset by the recipient shall be the lower 
of— 
(a) an amount equal to the excess of the gross amount of the interest over the amount of the 
manufactured interest paid by the interest manufacturer which represents that interest, and 
(b) the amount of tax actually withheld. 
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(5) In paragraph (4)(a) the reference to manufactured interest paid by the interest manufacturer 
does not include any payment of manufactured interest treated as made under— 
(a) section 736B of the Income and Corporation Taxes Act 1988 (deemed manufactured 
payments in the case of stock lending arrangements), or 
(b) section 737A of the Income and Corporation Taxes Act 1988 (sale and repurchase of 
securities: deemed manufactured payments). 
(6) In paragraph (4)(b) “the amount of tax actually withheld” means the amount withheld on 
payment of the interest less an amount equal to the amount (if any) of relief from United 
Kingdom tax to which, assuming the interest manufacturer to have made a claim under 
arrangements having effect by virtue of section 788 of the Income and Corporation Taxes 
Act 1988 (relief by agreement with other territories), the interest manufacturer is entitled in 
respect of the payment received by him. 
(7) The recipient of a payment of manufactured interest to which this regulation applies or, as 
the case may be, any person claiming title through or under the recipient, shall be treated for the 
purposes of the Tax Acts as if the payment had borne income tax by deduction. 


Revocation of the Manufactured Interest (Tax) Regulations 1997 
3 The Manufactured Interest (Tax) Regulations 1997 (SI 1997/992) are revoked. 


2007/2532 
Finance Act 2007, Schedule 25 (Commencement and Transitional Provisions) 
Order 2007 
Made by the Treasury under FA 2007 Sch 25 para 23 
Made. 6.0 wus ms RRREINOE: = « a EO esea07 


Commentary—Simon's Taxes C5.117H. 


Citation and interpretation 


1— (1) This Order may be cited as the Finance Act 2007, Schedule 25 (Commencement and 
Transitional Provisions) Order 2007. 


(2) In this Order— 
“the 2006 Order” means the Gambling Act 2005 (Commencement No 6 and Transitional 
Provisions) Order 2006; and 
“BGDA 1981” means the Betting and Gaming Duties Act 1981. 


Provisions coming into force on Ist September 2007 


2 The provisions of Schedule 25 to the Finance Act 2007, other than the provisions specified in 
paragraph 23(1) of that Schedule (which came into force on the day that Act was passed), come 
into force on Ist September 2007. 


Transitional provisions 


3 In section 505(1)(f)(ii) of the Income and Corporation Taxes Act 1988 (charitable companies: 
exemption for profits from lotteries) and section 530(2) of the Income Tax Act 2007 (charitable 
trusts: exemption for profits from lotteries) the references to “lottery operating licence” include 


an operating licence which is treated as being held by a society by virtue of paragraph 68 of 
Schedule 4 to the 2006 Order. 


4 In section 12(4) of BGDA 1981 (definitions for purposes of Part 1 of that Act) the reference to 
“general betting operating licence” includes an operating licence granted by virtue of para- 
graph 40(4) of Schedule 4 to the 2006 Order. : 


5— (1) In section 20C(2) of BGDA 1981 (definitions for purposes of Part 2 of that Act) the 
references to “bingo premises licence” include a bingo club licence which is to have effect, by 
virtue of paragraph 62 of Schedule 4 to the 2006 Order, to authorise the licensed premises to be 
used for providing facilities for gambling as if it were a bingo premises licence. 

(2) In paragraph (1) “bingo club licence” has the same meaning as in paragraph 1(1) of 
Schedule 4 to the 2006 Order. 

6— (1) Paragraph 5(1) of Schedule 3 to BGDA (exemptions from ‘bingo duty: small scale 
amusements provided commercially) is subject to the following transitional provisions. © 


(2) In paragraph (a) the reference to “family entertainment centre” includes premises in respect 


of which— 


(a) an application for a family entertainment centre gaming machine permit under Sched- 
ule 10 to the Gambling Act 2005 is treated by virtue of paragraph 98 of Schedule 4 to the 2006 
Order as having been granted, or TOOHI Shs (P 

(b) a permit under section 34 of the Gaming Act 1968 is to have effect, by virtue of 
paragraph 62 of Schedule 4 to the 2006 Order, to authorise the premises to be used for the 
purposes of providing facilities for gambling as if it were a family entertainment centre 
premises licence. mp oxi, (4) 


) 
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(3) In paragraph (5) the reference to “an adult gaming centre premises licence” includes a permit 
under section 34 of the Gaming Act 1968 which is to have effect, by virtue of paragraph 62 of 
Schedule 4 to the 2006 Order, to authorise the premises to which the permit relates to be used for 
a purposes of providing facilities for gambling as if it were an adult gaming centre premises 
icence. 


2007/2709 
Tribunals, Courts and Enforcement Act 2007 (Commencement No 1) Order 2007 


Made by the Lord Chancellor under TCEA 2007 s 148(5) 
Made... «8008 sneljet ne esd mie arent Als: September-2007, 


1 Citation and interpretation 

(1) This Order may be cited as the Tribunals, Courts and Enforcement Act 2007 (Commence- 
ment No 1) Order 2007. 

(2) In this Order, “the Act” means the Tribunals, Courts and Enforcement Act 2007. 


2 Provisions coming into force on 19th September 2007 
The following provisions of the Act come into force on 19th September 2007— 
(a) sections 1, 2, 7(1) and (9), 9(3), 10(3), 11(5)(f/) and (6) to (8), 13(6), (8)(f), (9), (10), (14) 
and (15), 18(10) and (11), 20(3), (6) and (7), 21(6), 22, 27(5) and (6), 30 to 42, 45(3), 49, 54, 58, 
59, 61 and 144(1), (5) and (7): 
(b) section 46 to the extent that it relates to Schedule 5; 
(c) section 48(1) to the extent that it relates to the following paragraphs of Schedule 8— 
(i) paragraphs 31(1) to (3), 62, 63 and 65(1) and (2); and 
(11) paragraph 65(3) to the extent that it relates to the Senior President of Tribunals; 
(d) section 48(2) to the extent that it relates to paragraphs 1, 2 and 12(2) of Schedule 9; 
(e) sections 50(1) to (5) and (7), 51 and 52 for the purposes of paragraph 3 of Schedule 1; 
(f) section 144(11) to the extent that it relates to Part | and section 51; 
(g) in Schedule 1, paragraphs | to 11; 
(A) in Schedule 4, paragraph 15; 
(i) Schedule 5; 
(j) Schedule 6; and 
(kK) in Schedule 7, paragraphs 25(2) to (7) and 26 to 28. 


3 Provisions coming into force on Ist November 2007 
The following provisions of the Act come into force on Ist November 2007— 
(a) sections 44, 45(1) and (2) and 146; 
(b) section 48(1) to the extent that it relates to the following paragraphs of Schedule 8— 

(i) paragraphs 2, 3, 8 to 12, 14, 15, 17, 19 to 23, 30(a) to (c), 32, 33(1) and (2), 49 to 52 and 
56 to 61; 

(ii) paragraphs 4, 5, 7 and 53 to the extent that they relate to the Administrative Justice 
and Tribunals Council and to the Scottish Committee of the Administrative Justice and 
Tribunals Council; and 
(iii) paragraph 18 to the extent that it relates to the Administrative Justice and Tribunals 
Council; 

(c) in Schedule 7— 

(i) paragraphs 1 to 6, 10(1)(a) and (4), (2)(a) and (b), (3)(a) and (b) and (4), 12, 13, 
14(1), (2), (3)(a) and (4), 15 to 18, 20, 21(1), (2), (4) and (5), 22(1)(a) and (b) and (2), 23 and 
Dal); 

(ii) paragraphs 11 and 22(3) to the extent that they relate to the Administrative Justice and 
Tribunals Council and to the Scottish Committee of the Administrative Justice and 
Tribunals Council; and eH ; 
(iii) paragraph 21(6) to the extent that it relates to reports made by the Administrative 
Justice and Tribunals Council; and 

(d) in Part 1 of Schedule 23, the entries relating to— 
(i) the House of Commons Disqualification Act 1975; 

(ii) the Northern Ireland Assembly Disqualification Act 1975; 

(iii) the Race Relations Act 1976; 

(iv) the Estate Agents Act 1979; wt 

(v) sections 1, 2, 3, 4 and 13(5)(c) of the Tribunals and Inquiries Act 1992; 

(vi) the Scotland Act 1998 (Cross-Border Public Authorities) (Adaptation of Functions 
etc) Order 1999 to the extent that Schedule 9 applies to sections 2 and 4 of the Tribunals 
and Inquiries Act 1992; 

(vii) the Freedom of Information Act 2000; and , - 

(viii) the Scottish Public Services Ombudsman Act 2002 (Consequential Provisions and 
Modifications) Order 2004. 
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4 Provisions coming into force on 1st December 2007 
Section 48(1) of the Act comes into force on Ist December 2007 to the extent that it relates to 
paragraphs 35 to 39 of Schedule 8. 


5 Provisions coming into force on Ist April 2008 
The following provisions of the Act come into force on Ist April 2008— 


(a) sections 139 and 140; and 
(b) Schedule 22. 


6 Provisions coming into force on Ist June 2008 
The following provisions of the Act come into force on Ist June 2008— 
(a) all paragraphs of Schedule 7, except paragraph 24, to the extent that they are not already 
in force; and 
(b) section 48(1) to the extent that it relates to the following paragraphs of Schedule 8— 
(i) paragraphs 4 and 5 to the extent that they relate to the Welsh Committee of the 


Administrative Justice and Tribunals Council; 
(ii) paragraphs 7, 18 and 53, to the extent that they are not already i in force; and 


(iii) paragraph 30(d). 


2007/3000 
Income Tax (Benefits Received by Former Owner of Property) (Election for 
Inheritance Tax Treatment) Regulations 2007 


Made by the Treasury, under FA 2004 Sch 15 para 23(2) 


Made .. ita bag-fo ca vey do OnwGe ton 
Laid before House of Commons... ..« «22 October.2007 
Coming into force. . gee Ge ae a ae LN OVE T ODL 


1 Citation and commencement 

These Regulations may be cited as the Income Tax (Benefits Received by Former Owner of 
Property) (Election for Inheritance Tax Treatment) Regulations 2007 and shall come into force 
on 14th November 2007. 


2 Manner in which election to be made 

An election under paragraph 21 or 22 of Schedule 15 to the Finance Act 2004 (power to elect for 
inheritance tax treatment of pre-owned assets) is to be made in writing on the form designated 
IHT 500 in the Schedule to these Regulations. 
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SCHEDULE 
FORM IHT 500 


Regulation 2 


Gh) HM Revenue Election for Inheritance Tax to apply 
& Customs to asset previously owned 


Fill in this form if you are chargeable to Income Tax on the benefit you receive from property you previously owned but want to 
elect for the property to be treated as part of your estate for Inheritance Tax purposes. 

You should read the notes IHT501 as you fill in this form. Please provide information for all sections, inserting 'not applicable’ 
where appropriate. 


About the person making the election 


ee ls Reference a 


| Date oftirth OD MM YY Se ee 


hi HMRCincome Tax office 


About the Bi | to the election 


The property is: 


an interest in land uu achattel | S TO 


Description of the property 


IHT500 Page 1 HMRC 08/07 


© Crown Copyright. Reproduced by permission of the Controller of Her Majesty's Stationery Office. Published by LexisNexis Butterworths. 
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| Name(s) of the legal owners of the property Details of disposal{s) or contribution(s) 


a a oS 


i What i is the nature and extent of your interest i in the property? 


rae iC Bat Is the propery onions exer Ho hae Tor 
i a ee ee es ps ee ee Caphal Gains Taxon 9p cerlaeementyam : 


te 


Yes ._|. Nol i 


wr "Yes', please provide details 


p e C me ——— aS 


from the property 


The election 


| elect that the property specified above is to form part of my estate for Inheritance Tax purposes under the provision of 
paragraphs 21 to 23, Schedule 15 to the Finané@ Act 2004. 
| Signature of person making the election 


} 


ved) 
) SS ern elect al - 
When you have completed this form send it to: 


Pre-owned Assets Section 
HMRC Inheritance Tax 
POBox 38 


Castle Me adow Road 
Nottingham 
NG2 1BB 


ig: election applies from the year of Assessment — 


ie SES a eas Soa cee Sordheke cee 


Document Exchange: DX 701201 No ttingham 4. 


Probate and Inheritance Tax helpline: 
0845 30 20 900. 


For fur ther guidance go to: 
www.hmic.gov.uk/poa/index.htm 


Page 2 


2007/3104 
Tax Avoidance Schemes (Penalty) Regulations 2007 


Made by the Treasury under TMA 1970 s 98C(2A) to (2C)(a) 


Made... .. +30 October 2007 | 
Coming into force in accordance with regulation 1 


1 Citation and commencement 


These Regulations may be cited as the Tax Avoidance Schemes (Penalty) Regulations 2007 and 
shall come into force 21 days after they are made. 
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2 Interpretation 
In these Regulations— 


“FA 2004” means the Finance Act 2004; and 
“TMA 1970” means the Taxes Management Act 1970. 


3 Increased penalty following the making of an order under section 306A of FA 2004 

Where a penalty is imposed under section 98C(1) of TMA 1970 following the making of an 
order under section 306A of FA 2004, the amount specified in section 98C(1)(b) of TMA 1970 
(daily penalty) is increased to £5,000. 


4 Increased penalty following the making of an order under section 314A of FA 2004 
Where a penalty is imposed under section 98C(1) of TMA 1970 following the making of an 


order under section 314A of FA 2004, the amount specified in section 98C(1)(b) of TMA 1970 is 
increased to £5,000. 


2007/3175 
Police and Criminal Evidence Act 1984 (Application to Revenue and Customs) 
Order 2007 


Made by the Treasury under PACE 1984 s 114 (2) and (3) 


Made section 41 ot the Act (Limits on: peviad of dete8tNovembers2007 
Laid before Parliament. . . . . . . . . . . .9 November 2007 
Coming into force... . . . . . . suweb? Dan Sue Mecember 2007 


Commentary—Simon's Taxes A6.11. 


1 Citation and commencement 


This Order may be cited as the Police and Criminal Evidence Act 1984 (Application to Revenue 
and Customs) Order 2007 and shall come into force on 1st December 2007. 


2 Interpretation 
(1) In this Order— 


“the Act” means the Police and Criminal Evidence Act 1984; 
“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“the customs and excise Acts” has the meaning given to it by section | of the Customs and 
Excise Management Act 1979; 
“former Inland Revenue matter” means a matter specified in section 54(4) (5) or (f) of, or in 
paragraphs 3, 7, 10, 13 to 15, 19 or 24 to 29 of Schedule | to, the Commissioners for Revenue 
and Customs Act 2005; 
“office of Revenue and Customs” means premises wholly or partly occupied by Her Majesty’s 
Revenue and Customs; 
“relevant indictable offence” means an indictable offence which relates to a matter in relation 
to which Her Majesty’s Revenue and Customs have functions apart from a former Inland 
Revenue matter; 
“relevant investigation” means a criminal investigation conducted by officers of Revenue and 
Customs which relates to a matter in relation to which Her Majesty’s Revenue and Customs 
have functions apart from a former Inland Revenue matter. 
(2) A person is in Revenue and Customs detention for the purpose of this Order if— 
(a) he has been taken to an office of Revenue and Customs after being arrested for an offence; 
or 
(b) he is arrested at an office of Revenue and Customs after attending voluntarily at the office 
or accompanying an officer of Revenue and Customs to it, 
and is detained there or detained elsewhere in the charge of an officer of Revenue and Customs, 
and nothing shall prevent a detained person from being transferred between Revenue and 
Customs detention and police detention. 


3 Application 

(1) The provisions of the Act contained in Schedule 1 to this Order which relate to investigations 
of offences conducted by police officers or to persons detained by the police shall apply to 
relevant investigations conducted by officers of Revenue and Customs and to persons detained 
by such officers. 

This is subject to the modifications in paragraphs (2) and (3) and articles'4 to 19 and Schedule 2. 
(2) The Act shall have effect as if the words and phrases in Column | of Part 1 of Schedule 2 to 
this Order were replaced by the substitute words and phrases in Column 2 of that Part. 

(3) Where in the Act any act or thing is to be done by a constable of a specified rank, that act or 
thing shall be done by an officer of Revenue and Customs of at least the grade specified in 
Column 2 of Part 2 of Schedule 2 to this Order, and the Act shall be construed accordingly. 
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4 Exceptions 
Nothing in the application of the Act to Revenue and Customs confers on anofficer of Revenue 
and Customs any power— 

(a) to charge a person with any offence; 

(b) to release a person on bail; or 

(c) to detain a person for an offence after he has been charged with that offence. 


5 Seizure and retention of things found upon search 

(1) Where in the Act a constable is given power to seize and retain any thing found upon a lawful 
search of person or premises, an officer of Revenue and Customs shall have the same power 
notwithstanding that the thing found is not evidence of an offence which relates to'a matter in 
relation to which Her Majesty’s Revenue and Customs have functions. 

(2) Nothing in the application of the Act to Revenue and Customs prevents any thing lawfully 
seized by a person under any enactment from being accepted and retained by an officer of 
Revenue and Customs. 

(3) Section 21 of the Act (access and copying) shall not apply to any thing seized as liable to 
forfeiture under the customs and excise Acts. 


6 Excluded and special procedure material 


In its application by virtue of article 3 above the Act shall have effect as if the following section 
were inserted after section 14— 


“14A Exception for Revenue and Customs 

Material in the possession of a person who acquired or created it in the course of any trade, 
business, profession or other occupation or for the purpose of any paid or unpaid office and 
which relates to a matter in relation to which Her Majesty’s Revenue and Customs have 
functions, is neither excluded material nor special procedure material for the purposes of any 
enactment such as is mentioned in section 9(2) above.”. 


7 Restriction on other powers to apply for production of documents 


In its application by virtue of article 3 above the Act shall have effect as if the ne section 
were inserted after section 14A— 


“14B Revenue and Customs: restriction on other powers to apply for production of documents 
(1) An officer of Revenue and Customs may make an application for the delivery of, or access 
to, documents under a provision specified in subsection (3) only if the condition in 
subsection (2) is satisfied. 
(2) The condition is that the officer thinks that an application under Schedule 1 would not 
succeed because the material required does not consist of or include special procedure 
material. ; 
(3) The provisions are— 

@) es 20BA and Schedule 1AA of the Taxes Management Act 1970 (serious tax 

raud); 

(b) paragraph 11 of Schedule 11 to the Value Added Tax Act 1994 (VAT); 

(c) paragraph 4A of Schedule 7 to the Finance Act 1994 (insurance premium tax); 

(d) paragraph 7 of Schedule 5 to the Finance Act 1996 (landfill tax); C 

(e) paragraph 131 of Schedule 6 to the Finance Act 2000 (climate change levy); 

(f) paragraph 8 of Schedule 7 to the Finance Act 2001 (aggregates levy); 

(g) Part 6 of Schedule 13 to the Finance Act 2003 (stamp duty land eg ise 


8 Modification of section 18 of the Act (Entry and search after arrest) * 
(1) Section 18 of the Act (entry and search after arrest)is modified as follows. ; 
(2) For subsection 18 (1) substitute— 

“(1) Subject to the following provisions of this section, an officer of eval and Customs 
may enter and search any premises occupied or controlled by a person who is under arrest for 
any relevant indictable offence if he has reasonable grounds for suspecting that there is on the 
premises evidence, other than items subject to legal privilege, that relateion, r 

(a) to that offence; or 
(b) to some other indictable offence which is connected with or octine ‘es that offence.” 


9 Modification of section 35 of the Aet (Designated police stations) _ warl? elaine 
(1) Section 35 of the Act (designated police stations)is modified as follows, ecl Hag mel Te) 
(2) For subsection 35(1) substitute — slast grew tobiO airli 


“(1) The Director of Detection shall designate offices of se in Customs: which, 
subject to sections 30(3) ae d 6), are to be the offices to be ie - for the: ae vay detaining 
arrested persons.’ $69 jo © amuloD 
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(3) For subsection 35(2) substitute— 


“(2) The Director of Detection’s duty under subsection (1) above is to designate offices of 
Revenue and Customs appearing to him to provide enough accommodation for that 
purpose.”. 

(4) For subsection 35(3) substitute— 
“(3) Without prejudice to section 12 of the Interpretation Act 1978 (continuity of duties) the 
Director of Detection— 


(a) may designate an office which was not previously designated; and 
(b) may direct that a designation of an office previously made shall cease to operate.”. 


10 Modification of section 36 of the Act (Custody officers at police stations) 
(1) Section 36 of the Act (custody officers at police stations)-is modified as follows. 
(2) For subsection (2) substitute— 
. (2) A custody officer for an office of Revenue and Customs designated under section 35(1) 
above shall be appointed— 


(a) by the Director of Detection; or 
(b) by such other officer of Revenue and Customs as the Director of Detection may 
direct.”. 


11 Modification of section 41 of the Act (Limits on period of detention without charge) 
(1) Section 41 of the Act (limits on period of detention without charge) is modified as follows. 
(2) For subsection (2)(b) substitute— 

“(b) in the case of a person arrested outside England and Wales, shall be— 


(1) the time at which that person arrives at the office of Revenue and Customs in 
England and Wales in which the offence for which he was arrested is being investigated; 
or 
(ii) the time 24 hours after the time of that person’s entry into England and Wales.”. 


12 Modification of section 50 of the Act (Records of detention) 
(1) Section 50 of the Act (records of detention) is modified as follows. 
(2) For subsection (1) substitute— 
“(1) The Commissioners shall keep written records showing on an annual basis— 
(a) the number of persons kept in Revenue and Customs detention for more than 24 hours 
and subsequently released without charge; 
(b) the number of applications for warrants of further detention and the results of the 
applications; and 
(c) in relation to each warrant of further detention— 
(i) the period of further detention authorised by it; 
(ii) the period which the person named in it spent in Revenue and Customs detention 
on its authority; and 
(iii) whether he was charged or released without charge.’ 
(3) For subsection (2) substitute— 
“(2) Every annual report made by the Commissioners shall contain information about the 
matters mentioned in subsection (1) above in respect of the period to’ which the report 
relates.”. 


13 Modification of section 55 of the Act (Intimate searches) 
(1) Section 55 of the Act (intimate searches) shall have effect as if it related only to things such as 
are mentioned in subsection (1)(a) of that section. 


(2) The annual report of the Commissioners shall contain information about searches under 
section 55 which have been carried out during the period to which the report relates. 


14 Modification of section 64 of the Act (Destruction of fingerprints and samples) 
(1) Section 64 of the Act (destruction of fingerprints and samples)is modified as follows. 
(2) For subsection (5)(b) substitute— 
“(b) the Director of Risk and Intelligence shall make access to the data impossible, as 
soon as it is practicable to do so.”. 
(3) For subsection (6A) substitute— 
“(6A) If— 
(a) subsection (5)(b) above falls to be complied with; and 
(b) the person to whose fingerprints or impressions of footwear the data relates asks for a 
certificate that it has been complied with, 
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such a certificate shall be issued to him, not later than the end of the period of three months 
beginning with the day on which he asks for it, by the Director of Risk and Intelligence or a 
person authorised by him or on his behalf for the purposes of this section.’ 


15 Modification of section 77 of the Act (Definition of independent person) 


Section 77(3) of the Act (definition of independent person) shall be modified to the extent that 
the definition of “independent person” shall, in addition to the persons mentioned therein, also 
include an officer of Revenue and Customs or any other person acting under the authority of 
the Commissioners. 


16 Use of reasonable force 
Where any provision of the Act as applied to Revenue and Customs— 


(a) confers a power on an officer of Revenue and Customs, and 
(b) does not provide that the power may only be exercised with the consent of some person 
other than that officer, 


the officer may use reasonable force, if necessary, in the exercise of the power. 


17 Arrest without warrant 
Section 24(2) of the Act (arrest without warrant) does not limit— 


(a) section 138(1) of the Customs and Excise Management Act 1979; 

(b) section 20 and paragraph 4 of Schedule 3 to the Criminal Justice (International 
Co-operation) Act 1990; 

(c) any other enactment, including any enactment contained in subordinate legislation, for the 
time being in force which confers upon officers of Revenue and Customs the power to arrest 
or detain persons. 


18 Search of persons 


Where an officer of Revenue and Customs searches premises in reliance on a warrant under 
section 8 of, or paragraph 12 of Schedule 1 to, the Act (power of justice of the peace to 
authorise entry and search of premises), he may search any person found on the premises— 


(a) where he has reasonable cause to believe that person to be in possession of material which 
is likely to be of substantial value (whether by itself or together with other material) to the 
investigation of the offence; 

(b) but no person should be searched except by a person of the same sex. 


19 Authorisation 


Powers and functions in the provisions of the Act contained in Schedule | to this Order may be 
exercised only by officers of Revenue and Customs acting with the authority (which may be 
general or specific) of the Commissioners. 


20 Revocation 
The following instruments are revoked— 


(a) the Police and Criminal Evidence Act 1984 (Application to Customs and Excise) 
Order 1981; 


(b) the Police and Criminal Evidence Act 1984 (Application to Customs and Excise) 
Order 1987; 


(c) the Police and Criminal Evidence Act 1984 (Application to Customs and Excise) (Amend- 
ment) Order 1995; and 


(d) the Police and Criminal Evidence Act 1984 (Application to Customs and Excise) 
(Amendment) Order 1996. 


SCHEDULE,1 
PROVISIONS OF THE ACT APPLIED TO REVENUE AND CUSTOMS 


Article 3(1) 
Section 8 (power of justice of the peace to authorise entry and search of premises) 
Section 9 (special provisions as to access) and Schedule 1 (special procedure) === 
Section 15 (search warrants-safeguards) ; 
Section 16 (execution of warrants) 
Section 17(1)(b), (2), (4) (entry for purpose of arrest etc) 
Section 18 (entry and search after arrest) (subject to the modification in article 8). 
Section 19 (general power of seizure etc) 
Section 20 (extension of powers of seizure to computerised information) vel Tiaiaionss 
Section 21 (access and copying) (subject to the modification i in.article:5) «> ieeenmetltees 
Section 22(1) to (4) (retention) tscld slmorlisass 
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Section 24(2) (arrest without warrant: constables) (subject to the modification in article 17) 
Section 28 (information to be given on arrest) 

Section 29 (voluntary attendance at police station etc) 

Section 30(1) to (4) (a) and (5) to (11) (arrest elsewhere than at police station) 

Section 31 (arrest for further offence) 

Section 32(1) to (9) (search upon arrest) (subject to the modifications in article 5) 

Section 34(1) to (5) (limitations on police detention) 

Section 35(1), (2), (3) and (4) (designated police stations) (subject to the modification in article 9) 


Section 36(1), (2), (3), (4), (5), (6), (7), (8), (9) and (10) (custody officers at police stations) 
(subject to the modification in article 10) 


Section 37 (duties of custody officer before charge) 
Section 39 (responsibilities in relation to persons detained) 
Section 40 (review of police detention) 


‘Section 41(1), (2), (4) and (6) to (9) (limits on period of detention without charge) (subject to the 
modification in article 11) 


Section 42(1), (2) and (4) to (11) (authorisation of continued detention) 
Section 43(1) to (12) and (14) to (19) (warrants of further detention) 
Section 44 (extension of warrants of further detention) 

Section 50 (records of detention) (subject to the modification in article 12) 
Section 51(d) (savings) 

Section 54 (searches of detained persons) 

Section 55 (intimate searches) (subject to the modifications in articles 5 and 13) 
Section 56(1) to (9) (right to have someone informed when arrested) 
Section 57 (additional rights of children and young persons) 

Section 58(1) to (11) (access to legal advice) 

Section 62 (intimate samples) 

Section 63 (other samples) 


Section 64, except (6B), (destruction of fingerprints and samples) (subject to the modification in 
article 14) 

Section 66 (codes of practice) 

Section 67 (codes of practice-supplementary) 

Section 77 (confessions by mentally handicapped persons) (subject to the modification in 
article 15) 

Section 107 (police officers performing duties of higher rank) 


SCHEDULE 2 
Article 3(2) 


PART 1 
SUBSTITUTION OF EQUIVALENT WORDS AND PHRASES IN THE ACT 
Where in the Act a word or phrase specified in Column 1 is used, in the application of the Act to 
Revenue and Customs, there shall be substituted the equivalent word or phrase in column 2— 


Column 1 
WORDS AND PHRASES USED IN 
THE ACT 


chief officer of police director 


constable officer of Revenue and Customs 


designated police station designated office of Revenue and Customs 


SUBSTITUTED WORDS AND PHRASES 


officer of a force maintained by a police officer of Revenue and Customs 


authority 


Police detention (except in section 118 and | Revenue and Customs detention 
in section 39(1)(a) the second time the 


words occur) 


Police officer Officer of Revenue and Customs 
Police station Office of Revenue and Customs 
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Column 2 
SUBSTITUTED WORDS AND PHRASES 


Column 1 
WORDS AND PHRASES USED IN 
THE AGI Ts 


Rank 


Station 
The police 


Office of Revenue and Customs 


Her Majesty’s Revenue and Customs 


PART 2 
EQUIVALENT TITLES OF OFFICERS 
Where in the Act an act or thing is to be done by a constable of the rank specified in Column 1, 
that same act or thing shall, in the application of the Act to Revenue and Customs, be done by 
an officer of Revenue and Customs of at least an equivalent grade specified in Column 2— 


Column 1 Column 2 


RANK OF CONSTABLE GRADE OF OFFICER é 


Sergeant Officer 


Inspector Higher officer 


Chief Inspector Higher officer 


Superintendent Senior officer 


2007/3186 
Corporation Tax (Implementation of the Mergers Directive) Regulations 2007 


Made by the Treasury under Finance Act 2007 s 110. 


Made . . . 2 « . a . «8 November 2007 
Laid before the House of Commons. . . .. . . 8 November 2007 
Comingantovorcem, ae -. 0... 29 November 2007 


The Treasury are satisfied in accordance witty section 110(3) of the Finance Act 2007 that the 
following Regulations are necessary for the purpose of complying with the United Kingdom’s 
obligations under the Mergers Directive. 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Corporation Tax (Implementation of the Mergers 
Directive) Regulations 2007. 


(2) These Regulations shall come into force on 29th November 2007 and shall have effect as set 
out in regulation 3. 


2 Interpretation 
In these Regulations— 
“TCGA 1992” means the Taxation of Chargeable Gains Act 1992; 
“ICTA” means the Income and Corporation Taxes Act 1988; 
“CAA 2001” means the Capital Allowances Act 2001; Hq Ou 
“FA 1988” means the Finance Act 1988; 
“FA 1996” means the Finance Act 1996; and 
“FA 2002” means the Finance Act 2002. 


3 Amendments of primary legislation 


(1) Schedule 1, which contains amendments to TCGA 1992, ICTA, FA 1996, FA 2002, CAA 
2001 relating to cross-border transfers of business, has effect in relation to transfers which take 
place on or after Ist January 2007. 

(2) Schedule 2, which contains amendments to TCGA 1992, ICTA, FA 1988, FA 1996, FA 2002 
and CAA 2001 relating to cross-border mergers, has effect but subject as follows) 290% 


(a) paragraphs | to 14 have effect— @ onl} (a) 1JPE 01 
(i) in relation to mergers relating to the formation of an SE or SCE which take se 2210 or 
after 18th August 2006, and s9iite soilod | 
(ii) in relation to all other mergers which take place on or after Ist January 2007; ae 


(b) paragraph 15 has effect in relation to transfers of a registered office which’ take effect ¢ ‘on 
or after 18th August 2006. 
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(3) Schedule 3, which contains amendments to. TCGA 1992, FA 1996 and FA 2002 relating to 

mergers and treatment of transparent entities, has effect— 
(a) in relation to mergers relating to the formation of an SE or SCE which take place on or 
after 18th August 2006, and 
(b) in relation to all other mergers which take place on or after Ist January 2007. 

Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect as if it also provided for Sch | to have effect, so far as relating to cross-border mergers— 

(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 

(b) in relation to all other mergers which take place on or after | January 2007.). 

The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(2) (reg 3(3) is deemed always to have 
had effect as if it also provided for Sch 3 to have effect, so far as relating to cross-border transfers of business, in relation 
to transfers which take place on or after | January 2007.). 


SCHEDULE 1 
CROSS-BORDER TRANSFERS OF BUSINESS 


Regulation 3(1) 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), ST 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect as if it also provided for Sch | to have effect, so far as relating to cross-border mergers— 

(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 

(4) in relation to all other mergers which take place on or after | January 2007.). 


PART 1 
AMENDMENTS OF TGCA 1992 
1 TCGA 1992 is amended as follows: 


Division of UK business 
2— (1) Section 140A (transfer of a UK trade) is amended as follows. 
(2) In subsection (1) 
(a) for “company A” substitute “the transferor”, 
(b) for “company B” substitute “the transferee”, 
(c) for “qualifying company” substitute “company”, and 
(d) for “trade” substitute “business”. 
(3) After subsection (1) insert— 
“(1A) This section also applies where a company transfers part of its business to one or more 
companies if— 
(a) the transferor is resident in one member State, 
(b) the part of the transferor’s business which is to be transferred is carried on by the 
transferor in the United Kingdom, 
(c) at least one transferee is resident in a member State other than that in which the 
transferor is resident, 
(d) the transferor company continues to carry on a business after the transfer, 
(e) the conditions in subsection (1)(c) to (e) are satisfied (for which purpose references to 
the transferee shall be taken as references to each of the transferees), and 
(f) either of the following conditions is satisfied, 
(1B) Condition 1 is that the transfer is made in exchange for the issue of shares in or 
debentures of each transferee company to the persons holding shares in or debentures of the 
transferor. 
(1C) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition | by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself. 
(1D) If Condition 2 applies in relation to the whole or part of a transfer, sections 24 and 122 
do not apply in relation to the transfer.”. 


(4) In subsections (2) to (4)— 
(a) for “company A” substitute “the transferor”, and 
(b) for “company B” substitute “the transferee (or each of the transferees)”. 
(5) In subsection (4) for “the two companies” substitute “the transferor and the transferee (or 
each of the transferees)”. 
(6) Omit subsections (5), (6) and (7). 
(7) The heading accordingly becomes “Transfer or division of UK business”. 
3 In section 140B (section 140A: anti-avoidance)— 


(a) for “company A” substitute “the transferor”, 
(b) for “company B” substitute “the transferee (or each of the transferees)”, and 
(c) for “trade” substitute “business”. t achilles 
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Division of non-UK business 

4— (1) Section 140C (transfer of non-UK trade) is amended as follows. 
(2) In subsection (1)— 

(a) for “company A” substitute “the transferor”, 

(b) for “company B” substitute “the transferee”, 

(c) for “qualifying company” substitute “company”, and 

(d) for “trade” substitute “business”. 
(3) After subsection (1) insert— 


“(1A) This section also applies where a company resident in the United Kingdom transfers 
part of its business to one or more companies if— 
(a) the part of the transferor’s business which is to be transferred is carried on, immedi- 
ately before the time of the transfer, by the transferor in a member State other than the 
United Kingdom through a permanent establishment, 
(b) at least one transferee is resident in a member State other than the United Kingdom, 
(c) the transferor company continues to carry on a business after the transfer, 
(d) the conditions in subsection (1)(), (d), (e) and (/) are satisfied, and 
(e) either of the following conditions is satisfied. 
(1B) Condition 1 is that the transfer is made in exchange for the issue of shares in or 
debentures of each transferee company to the persons holding shares in or debentures of the 
transferor. : 
(1C) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition 1 by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself.”. 
(4) In subsections (3) and (8) for “company A” substitute “the transferor”. 
(5) Omit subsections (6), (7) and (9). 
(6) The heading accordingly becomes “Transfer or division of non-UK business”. 
5 In section 140D (section 140C: anti-avoidance)— 


(a) for “company A” substitute “the transferor”, and 
(b) for “trade” substitute “business”. 


Treatment of securities issued on transfer of assets 
6 After section 140D insert— 


“140DA Securities issued on division of business 
(1) This section applies where— 
(a) a transfer of assets to which section 140A(1A) or 140C(1A) applies has taken place, 


(b) the transferor and the transferee (or each of the transferees) are each resident in a 
member State, 

(c) they are not all resident in the same State, and 

(e) the transfer does not constitute or form part of a scheme of reconstruction within the 
meaning of section 136. 


(2) Where this section applies, the transfer shall be treated for the purposes of section 136 as 
if it were a scheme of reconstruction. 


(3) Where section 136 applies by virtue of subsection (2) above section 136(6) (and 
section 137) shall not apply.”. 


Held over gains 


7 After section 140(6A) (postponement of a charge on transfer of assets to non-resident 
company) insert— Da 
“(6AA) If securities are transferred by a transferor company as part of the process of the 
transfer of a business to which section 140A or 140C applies— re , 
(a) the transfer shall be disregarded for the purposes of subsection (4), and. __ 
(b) the transferee company shall be treated as if it were the transferor company in relation 
tO == y : aes St are 
(i) any subsequent disposal of the securities, and . 3 
(ii) any subsequent disposal by the transferee of assets to which subsection 5 applies.”. 


8 After section 154(2C) (new assets which are depreciating assets) (inserted by paragraph 6 of 
Schedule 2) insert— gnOra20! 


“(2D) Subsections (2A) and (2B) shall apply in relation to the transfer of an asset in 

circumstances where section 140A applies as they apply in relation to the transfer of an asset 

on a merger to which section 140E applies, and for that purpose— 
(a) references to the merger shall be treated as references to the transfer, = = =) 
(b) references to section 140E shall be treated as references to section 140A, and) 
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(c) references to the transferor and the transferee shall be treated as references to the 
transferor and the transferee in relation to the asset.”. 


9 After section 179(1A) (company ceasing to be member of group: post appointment day cases) 
insert— 


“([AA) If shares in a company are transferred as part of the process of the transfer of a 
business to which section 140A or 140C applies and in consequence of the transfer the 
company ceases to be a member of a group (“Group 1”)— 
(a) the company shall not be treated for the purposes of this section as having left Group 
1, and 
(b) if the transferee is a member of a group (“Group 2”) and in consequence of the 
transfer the company becomes a member of Group 2 it shall be treated, for the purposes of 
this section, as if Group | and Group 2 were the same.”. 


Loan relationships 
10 Section 116(8A) and (8B) (reorganisations, conversions and reconstructions) shall cease to have 


effect. 


Revocation—Para 10 revoked by the Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 5 with 
effect from 8 July 2008. 

Note—The repeal of TCGA 1992 s 116(8A), (8B) by para 10 is deemed never to have had effect. Accordingly, para 10 is 
revoked and is treated as if it were never included in these regulations (SI 2008/1579 reg 5). 


PART 2 
AMENDMENTS OF ICTA 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect as if it also provided for Sch 1 to have effect, so far as relating to cross-border mergers— 

(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 

(b) in relation to all other mergers which take place on or after 1 January 2007.). 


11 ICTA is amended as follows. 


Exempt distributions 
12 After section 209(1) (meaning of “distribution”) insert— 
“(1A) If a company making a distribution as part of a merger to which section 140E or 
section 140F of the 1992 Act (cross-border mergers) applies ceases to exist in the course of 
the merger (without being wound up), the distribution shall be treated for the purposes of 
subsection (1) as a distribution in respect of share capital in a winding up.”. 
13 After section 213 (exempt distributions) insert— 


“213A Exempt distributions: division of business 


(1) A reference in the Corporation Tax Acts to distributions of a company shall not apply to 
a distribution if— 
(a) it is a distribution consisting of — 
(i) the transfer of part of a business by a company (“the distributing company”) to one 
or more other companies (“the transferee company or companies”), and 
(ii) the issue of shares by the transferee company or companies to the members of the 
distributing company, and 
(b) the requirements of either section 140A(1A) of the 1992 Act (division of UK business) 
or section 140C(1A) of that Act (division of non-UK business) are satisfied in relation to 
the distribution. 
(2) A distribution to which this section applies is an “exempt distribution” for the purposes of 
sections 214 to 217. 
(3) The expression “relevant company” in sections 214 to 217 includes the distributing 
company and the transferee company or companies.”. 


14 In section 218(1) (interpretation of sections 213 to 217)— 


(a) for the definitions of “distributing company” and “exempt distribution” substitute— 
““distributing company” means a company to which section 213(3)(b) or 213A(1)(a) 
applies; ; 
“exempt distribution” means a distribution falling within section 213(2) or 213A;”, and 

- (b) for the definition of “relevant company” substitute— 
“relevant company” means a company falling within section 213(3) or 213A(3);”. 


PART 3 | 
AMENDMENTS OF FA 1996 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect as if it also provided for Sch | to have effect, so far as relating to cross-border mergers— 

(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 

(b) in relation to all other mergers which take place on or after | January 2007.). 
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15 Schedule 9 to FA 1996 (loan relationships: special computational provisions) i is amended as 
follows. 


Loan relationships 


16 After paragraph 12C (European cross-border mergers) (inserted by parageaphi 9 of ‘Sched- 
ule 2) insert— 


“Cross-Border Transfer of Business Within European Community 
12D— (1) This paragraph applies where— 
(a) a company resident in one member State transfers to a company resident in another 
member State the whole or part of a business carried on in the United Kingdom, 
(b) the transfer is wholly in exchange for shares or debentures issued by the transferee to 
the transferor, 
(c) the transferor and the transferee each make a claim under this paragraph, and 
(d) either— 
(i) the transferee is resident in the United Kingdom immediately after the transfer, or 
(ii) the transferee is within the charge to corporation tax immediately after the transfer 
in accordance with section 11 of the Taxes Act 1988. 


(2) This paragraph also applies where a company transfers part of its business to one or more 
companies if— 


(a) the transferor is resident in one member State, 

(b) the part of the transferor’s business which is to be transferred is carried on by the 
transferor in the United Kingdom, 

(c) at least one transferee is resident in a member State other than that in which. the 
transferor is resident (and each transferee is resident in a member State, but not necessarily 
the same one), 

(d) the transferor continues to carry on a business, 

(e) the conditions in sub-paragraph (1)(c) and (d) are satisfied (for which purpose 
references to the transferee shall be treated as references to each of the transferees), and 
(f) either of the following conditions is satisfied. 


(3) Condition 1 is that the transfer is made in exchange for shares in or debentures of each 
transferee company to the persons holding shares in or debentures of the transferor. 


(4) Condition 2.is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition 1 by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision, of the law of 
another member State preventing the issue of shares or debentures to itself. 


(5) If Condition 2 applies in relation to the whole or part of a transfer, sections 24 and 122 of 
the Taxation of Chargeable Gains Act 1992 do not apply in relation to the transfer. 


(6) Where this paragraph applies, in determining credits and debits to be brought into 
account for the purposes of this Chapter in respect of a loan relationship, if an asset or 
liability which represents the loan relationship is transferred in the course of the transfer of 
the business or part mentioned in sub-paragraph (1) or (2), the transferor and the transferee 
companies shall be treated as having entered into the transfer for a consideration equal to the 
ee carrying value (within the meaning given by paragraph 12(2)) of the asset or 
lability. 


(7) Paragraph 12(2A) shall have effect (with any necessary modifications) in relation to this 
paragraph as it has effect in relation to paragraph 12. 


12E— (1) This paragraph applies to a transaction if— 


(a) a company resident in the United Kingdom transfers to a company resident i in another 
member State the. whole or part of a business which immediately before the transfer the 
transferor carried on in a member State other than the United Kingdom through a 
permanent establishment, and 

(b) the transfer is wholly or partly in exchange for shares or debentures a vs the 
transferee to the transferor. ropintish 


(2) This paragraph also applies where a company resident in the United Kingdom transfers 
part of its business to one or more companies if— 


(a) the part of the transferor’s business which is to be transferred was ‘carried on 
immediately before the transfer in a member State other than the United Kingdom. through 
a permanent establishment, 

(b) at least one transferee is resident in a member State other than the United Kingdom 
(and each transferee is resident in a member State, but not necessarily the same one), 

(c) the transferor continues to carry on a business after the transfer, and 

(d) either of the following conditions i is diaper 


ree eat ts comgabitalesn nui) (3) 
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(4) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition | by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself. 


(5) If, as a result of a transaction to which this paragraph applies, tax would have been 
chargeable under the law of one or more other member States in respect of the transfer of the 
loan relationship but for the Mergers Directive, Part 18 of the Taxes Act 1988 (double 
taxation relief) including any arrangements having effect by virtue of section 788 of that Act 
(bilateral relief) shall apply as if that tax had been chargeable. 


(6) In calculating tax notionally chargeable under sub-paragraph (3) it shall be assumed— 


(a) that to the extent permitted by the law of the other member State losses arising on the 
transfer are set against gains arising on the transfer, and 
(6) that any relief due to the transferor under that law is claimed. 


12F— (1) Paragraph 12D or 12E shall apply in relation to the transfer of the whole or part of 
a business only if— 


(a) it is effected for bona fide commercial reasons, and 
(b) it does not form part of a scheme or arrangements of which the main purpose, or one 
of the main purposes, is avoiding liability to income tax, corporation tax. or capital gains 
tax. 
(2) But sub-paragraph (1) shall not prevent paragraph 12D or 12E from applying in relation 
to a transfer if before the transfer the Commissioners. for Her Majesty’s Revenue and 
Customs have on the application of the transferor and transferee or transferees notified them 
that the Commissioners are satisfied that sub-paragraph (1) will not prevent paragraph 12D 
or 12E from applying in relation to the transfer. 


(3) Section 138(2) to (5) of the TCGA 1992 shall have the same effect in relation to 
sub-paragraph (2) above as in relation to section 138(1). 


Exchanges, &c: Treatment of Loan Relationships 


12G— (1) This paragraph applies if sections 127 to 130 of TCGA 1992 (equation of original 
shares and new holding) apply in relation to a reorganisation. 


(2) In this paragraph “the original shares” has the meaning given by section 126(1) of TCGA 
1992. 


(3) Where this paragraph applies and the original shares consist of or include an asset 
representing a loan relationship, then unless sub-paragraph (4), (5) or (6) applies such debits 
and credits shall be brought into account for the purposes of this Chapter as would have been 
brought into account if the transaction had been a disposal of the old asset at fair value. 


(4) This sub-paragraph applies if the transaction is a conversion of securities (within the 
meaning given by section 132(3) of TCGA 1992) occurring in consequence of the operation 
of the terms of a security or a debenture which is not a security. 
(5) This sub-paragraph applies if paragraph 12B, 12C, 12D(2) or 12E(2) above applies in 
relation to the transaction. 
(6) This sub-paragraph applies if— 
(a) section 135 of TCGA 1992 applies in relation to the transaction, and 
(b) company A is resident in one member State and company B is resident in another 
member State. 
(7) If sub-paragraph (4), (5) or (6) applies, such debits and credits shall be brought into 
account for the purposes of this Chapter as would have been brought into account if the 
transaction had been a disposal of the old asset at a consideration equal to its notional 
carrying value (within the meaning given by paragraph 12(2)). 
(8) Paragraph 12(2A) shall have effect (with any necessary modifications) in relation to 
sub-paragraphs (4) to (7) as it has effect in relation to paragraph 12.”. 
17 In paragraph 12A (transferee leaving group)— 
(a) after sub-paragraph (5) insert— 
~“(SA) Where an asset or liability which represents a loan relationship is transferred as part of 
the process of a transfer to which paragraph 12B or 12D applies, and in consequence of the 
transfer the transferee company ceases to be a member of a group (“Group 1”)— 
~' (a) the transferee shall not be treated for the purposes of this paragraph as having left 
“Group 1, and 
(b) if in consequence of the transfer the transferee becomes a member of another group 
(“Group 2”) it shall be treated, for the purposes of this paragraph, as if Group 1 and 
Group 2 were the same.”, and oi naeointe a 
» (b) in sub-paragraph (8), in the definition of “exempt distribution” after “section 213(2) 
insert “or 213A”. 
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PART 4 
AMENDMENTS OF FA 2002 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect as if it also provided for Sch 1 to have effect, so far as relating to cross-border mergers— 

(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 

(b) in relation to all other mergers which take place on or after 1 January 2007.). 


18 FA 2002 is amended as follows. 


Derivative contracts 


19 After paragraph 30C of Schedule 26 (European cross-border mergers) (inserted by para- 
graph 11 of Schedule 2) insert— 


“Cross-Border Transfer of Business Within European Community 
30D— (1) This paragraph applies where— 
(a) a company resident in one member State transfers to a company resident in another 
member State the whole or part of a business carried on in the United Kingdom, 
(b) the transfer is wholly in exchange for shares or debentures issued by the transferee to 
the transferor, 
(c) the transferor and the transferee each make a claim under this paragraph, and 
(d) either— 
(i) the transferee is resident in the United Kingdom immediately after the transfer, or 
(ii) the transferee is within the charge to corporation tax immediately after the transfer 
in accordance with section 11 of the Taxes Act 1988. 


(2) This paragraph also applies where a company transfers part of its business to one or more 
companies if— 
(a) the transferor is resident in one member State, 
(b) the part of the transferor’s business which is to be transferred is carried on by the 
transferor in the United Kingdom, 
(c) at least one transferee is resident in a member State other than that in which the 
transferor is resident (and each transferee is resident in a member State, but not necessarily 
the same one), 
(d) the transferor continues to carry on a business after the transfer, 
(e) the conditions in sub-paragraph (1)(c) and (d) are satisfied (for which purpose 
references to the transferee shall be treated as references to each of the transferees), and 
(f) either of the following conditions is satisfied. 


(3) Condition | is that the transfer is made in exchange for the issue of shares in or 
debentures of each transferee company to the persons holding shares in or debentures of the 
transferor. 


(4) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition | by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself. 


(5) If Condition 2 applies in relation to the whole or part of a transfer, sections 24 and 122 of 
the Taxation of Chargeable Gains Act 1992 do not apply in relation to the transfer. 


(6) Where this paragraph applies, in determining credits and debits to be brought into 
account for the purposes of this Chapter in respect of a derivative contract, if the rights and 
liabilities under the derivative contract are transferred in the course of the transfer of the 
business or part mentioned in sub-paragraph (1) or (2), the transferor and the transferee 
companies shall be treated as having entered into the transfer for a consideration equal to the 


notional carrying value (within the meaning given by paragraph 28(3)) of the derivative 
contract. 


(7) Paragraph 30 shall have effect (with any necessary modifications) in relation to this 
paragraph as it has effect in relation to paragraph 28. 


30E— (1) This paragraph applies where— 


(a) a company resident in the United Kingdom transfers to a company resident in another 
member State the whole or part of a business which immediately before the transfer the 
transferor carried on in a member State other than the United Kingdom through a 
permanent establishment, 

(b) the transfer is wholly or partly in exchange for shares or debentures issued by the 
transferee to the transferor or to the persons holding shares in or debentures of the 


transferor, 
(c) the transfer includes the transfer of rights or liabilities under a derivative contract, and 
(d) the transferor makes a claim under this paragraph. jose 


(2) This paragraph also applies where a company resident in the United Kingdom transfers 
part of its business to one or more companies if— io” Jise0 
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(a) the part of the transferor’s business which is to be transferred was carried on 
immediately before the transfer in a member State other than the United Kingdom through 
a permanent establishment, 
(b) at least one transferee is resident in a member State other than the United Kingdom 
(and each transferee is resident in a member State, but not necessarily the same one), 
(c) the transferor continues to carry on a business, 
(d) the conditions in sub-paragraph (1)(c) and (d) are satisfied, and 
(e) either of the following conditions is satisfied. 

(3) Condition 1 is that the transfer is made in exchange for the issue of shares in or 


debentures of each transferee company to the persons holding shares in or debentures of the 

transferor. 

(4) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 

debentures of each transferee by reason only, and to the extent only, that a transferee is 

prevented from complying with Condition | by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself. 

(5) Where tax would have been chargeable under the law of one or more other member States 

in respect of the transfer of rights and liabilities under the derivative contract but for the 

Mergers Directive, Part 18 of the Taxes Act 1988 (double taxation relief) including any 

arrangements having effect by virtue of section 788 of that Act (bilateral relief) shall apply as 

if that tax had been chargeable. 

(6) In calculating tax notionally chargeable under sub-paragraph (5) it shall be assumed— 
(a) that to the extent permitted by the law of the other member State losses arising on the 
transfer are set against gains arising on the transfer, and 
(6) that any relief due to the transferor under that law is claimed. 

30F— (1) Paragraph 30D or 30E shall apply in relation to the transfer of the whole or part of 

a business only if— 

(a) it is effected for bona fide commercial reasons, and 

(b) it does not form part of a scheme or arrangements of which the main purpose, or one 
of the main purposes, is avoiding liability to income tax, corporation tax or capital gains 
tax. 

(2) But sub-paragraph (1) shall not prevent paragraph 30D or 30E from applying in relation 

to a transfer if before the transfer the Commissioners for Her Majesty's Revenue and 

Customs have on the application of the transferor and transferee or transferees notified them 

that the Commissioners are satisfied that sub-paragraph (1) will not prevent paragraph 30D 

or 30E from applying in relation to the transfer. 

(3) Section 138(2) to (5) of the TCGA 1992 shall have the same effect in relation to 

sub-paragraph (2) above as in relation to section 138(1).”. 

20— (1) Paragraph 30A of Schedule 26 (transferee leaving group) is amended as follows. 
(2) After sub-paragraph (5) insert— 

“(SA) Where rights and liabilities under a derivative contract are transferred as part of the 

process of a transfer to which paragraph 30B or 30D applies, and in consequence of the 

transfer the transferee company ceases to be a member of a group (“Group 1”)— 

(a) the transferee shall not be treated for the purposes of this paragraph as having left 
Group 1, and 
(b) if in consequence of the transfer the transferee becomes a member of another group 
(“Group 2”) it shall be treated, for the purposes of this paragraph, as if Group | and 
Group 2 were the same.”. 
(3) In sub-paragraph (8), in the definition of “exempt distribution” after “section 213(2)” insert 
“or 213A”. 


Intangible fixed assets 


21— (1) Paragraph 85 of Schedule 29 (transfer of UK trade between companies resident in 
different EU member states) is amended as follows. 
(2) For sub-paragraph (1) substitute— 
“(1) This paragraph applies where— 
(a) an EU company resident in one member State (“the transferor”) transfers the whole or 
part of the business carried on by it in the United Kingdom to an EU company resident in 


another member State (“the transferee”), {paute 
(b) the transfer is wholly in exchange for securities issued by the transferee to the 


transferor, and 

(c) a claim is made under this paragraph by the transferor and the transferee. 
(1A) This paragraph also applies where an EU company transfers part of its business to one 
or more EU companies if— 

(a) the transferor is resident in one member State, 
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(b) the part of the transferor’s business which is to be transferred is carried on by the 

transferor in the United Kingdom, 

(c) at least one transferee is resident in a member State other than that: in’ which the 

transferor is resident, 

(d) the transferor continues to carry on a business after the transfer, 

(e) a claim is made under this paragraph by the transferor and the transferee (or each of 

the transferees), and 

(f) either of the following conditions is satisfied. 
(1B) Condition 1 is that the transfer is made in exchange for the issue of shares in or 
debentures of each transferee company to the persons holding shares in or debentures of the 
transferor. 
(1C) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 
debentures of each transferee by reason only, and to the extent only, that a transferee is 
prevented from complying with Condition | by section 658 of the Companies Act 2006 (rule 
against limited company acquiring own shares) or by a corresponding provision of the law of 
another member State preventing the issue of shares or debentures to itself. 


(1D) If Condition 2 applies in relation to the whole or part of a transfer, sections 24 and 122 
of the Taxation of Chargeable Gains Act 1992 do not apply in relation to the transfer.”. 


(3) In sub-paragraph (4) for “trade” substitute “business”. 
(4) In sub-paragraph (5) after “transferee” insert “ (or each of the transferees)”. 


(5) The heading above paragraph 85 accordingly becomes “Transfer of UK business between 
companies resident in different EU member States”. 
22— (1) Paragraph 87 of Schedule 29 (transfer of non-UK trade) is amended as follows, 
(2) For sub-paragraph (1) substitute— 
“(1) This paragraph applies where— 
(a) an EU company resident in the United Kingdom (“the transferor”) transfers to an EU 
company resident in another member State (“the transferee”) the whole or part of a 
business that, immediately before the time of the transfer, the transferor carried on in a 
member state other than the United Kingdom (“the other member State”) through a 
permanent establishment, 
(b) the transfer— 


(i) includes the whole of the assets of the transferor used for the purposes of the 
business or part (or the whole of those assets other than cash), and 
(ii) is wholly or partly in exchange for securities issued by the transferee to the 
transferor, 
(c) the transfer includes intangible fixed assets— 
(i) that are chargeable intangible assets in relation to the transferor immediately before 
the transfer, and 
(ii) in the case of one or more of which the proceeds of realisation 5 ue the costs 
recognised for tax purposes, and 
(d) the transferor makes a claim under this paragraph. 


(1A) This paragraph also applies where an EU company resident in re sited Kingdom 
transfers part of its business to one or more EU companies— 


(a) immediately before the time of the transfer, the transferor was carrying on the part of 
its business to be transferred in the other member State through a permanent establish- 
ment, 

(b) at least one transferee is resident in a member State other than the United eeneton 
(c) the transferor continues to carry on a business, 

(d) the conditions in sub-paragraph (1)(4)(i), (c) and (d) are satisfied, and 

(e) either of the following conditions is satisfied. 


(1B) Condition | is that the transfer is made in exchange for the issue oh shares in or 


eeeeaites of each transferee company to the persons holding shares in or debentures of the 
transferor 


(1D) Condition 2 is that the transfer is not made in exchange for the issue of shares in or 

debentures of each transferee by reason only, and to the extent only, that 4 transferee is 

prevented from complying with Condition 1 by section 658 of the Companies Act'2006 (rule 

against limited company acquiring own shares) or by a corresponding ‘seit of the law of 
another member State preventing the issue of shares or debentures to itself.” 


(3) In sub-paragraph (7) for “trade” substitute “business”. : 2K : ane ‘, ; 
(4) The heading accordingly becomes “Transfer of non- UK business”. Big, 200 Cremuaon 
23 After paragraph 58(5) of Schedule 29 insert— AL Ape Stalin as 


“(6) Where a relevant asset is transferred as part of the process of a fale ‘to which 
paragraph 85 or 87 applies, and in consequence of the transfer the transferee ceases to be a 
member of a group (“Group 1”)— dqsigine@ end (41) 


(a) the transferee shall not be treated for the 2 eager a this paragraph as having left 
Group |, and Tsieread ort (a) 
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(5) if in consequence of the transfer the transferee becomes a member of another group 
(“Group 2”) it shall be treated, for the purposes of this section, as if Group 1 and Group 2 
were the same.”. 
24 In paragraph 127 (certain assets to be treated as existing assets)— 
(a) in sub-paragraph (1)(4)(ii) for “trade” substitute “business”, and 
(b) in sub-paragraph (1)(})Gii) for “ (transfer on formation of SE by merger)” substitute “ 
(merger leaving assets within UK tax charge)”. 


PART 5 
AMENDMENT OF CAA 2001 
Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(1) (reg 3(1) is deemed 
always to have had effect.as if it also provided for Sch 1 to have effect, so far as relating to cross-border mergers— 
(a) in relation to mergers relating to the formation of an SE or SCE which take place on or after 18 August 2006, and 
(b) in relation to all other mergers which take place on or after 1 January 2007.). 
) 
Capital allowances 
25— (1) Section 561 of CAA 2001 (transfer of UK trade to a company in another member state) 
is amended as follows. 
(2) For subsection (1) substitute— 
“(1) This section applies if and in so far as— 
(a) a qualifying company resident in one member State (“the transferor”) transfers the 
whole or part of a business carried on by it in the United Kingdom to one or more 
qualifying companies resident in one or more other member States (“the transferee” or 
“the transferees”), 
(b) section 140A of TCGA 1992 (transfer of assets treated as no-gain no-loss disposal) 
applies in relation to the transfer, and 
(c) immediately after the transfer the transferee (or one or more of the transferees)— 
(i) is resident in the United Kingdom, or 
(ii) carries on in the United Kingdom through a permanent establishment a business 
which consists of, or includes, the business or part of the business transferred.”. 
(3) In subsection (2)(6)— 
(a) for “company. A” substitute “the transferor”, and 
(b) for “company B” substitute “the transferee (or each transferee)”. 


(4) The heading accordingly becomes “Transfer or division of UK business”. 


SCHEDULE 2 
EUROPEAN CROSS-BORDER MERGERS 
Regulation 3(2) 


PART | 
AMENDMENTS OF TCGA 1992 


1 TCGA 1992 is amended as follows. 


2 For sections 140E (merger leaving assets in the UK tax charge), 140F (merger not leaving 
assets in the UK tax charge) and 140G (treatment of securities issued on merger) substitute— 


“Mergers Within European Community 


140E Merger leaving assets within UK tax charge 


(1) This section applies on a merger which satisfies the conditions specified in subsection (2), 
where— 
(a) an SE is formed by the merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for a 
European Company (Societas Europaea), 
(b) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society registered under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 
(c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company, or ' 
(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of, a transferor, of shares 
or debentures. - 


(2) The conditions mentioned in subsection (1) are that— 
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(a) each of the merging companies is resident in a member State, 

(b) the merging companies are not all resident in the same State, 

(c) section 139 does not apply to any qualifying transferred assets, 

(d) in the case of a merger to which subsection (1)(a), (6) or (c) applies, either— 


(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares o1 
debentures, or 
(ii) sub- paragraph (i) is not satisfied by reason only, and to the extent only, that the 
transferee is prevented from complying with sub-paragraph (i) by section 658 of the 
Companies Act 2006 (rule against limited company acquiring own shares) or a corre- 
sponding provision of the law of another member State preventing the issue of shares o1 
debentures to itself, and 


(e) in the case of a merger to which subsection (1)(c) or (d) applies, in the course of the 
merger each transferor ceases to exist without being in liquidation (within the meaning 
given by section 247 of the Insolvency Act 1986). 


(3) Where this section applies, qualifying transferred assets shall be treated for the purpose: 
of corporation tax on chargeable gains as if acquired by the transferee for a consideratior 
resulting in neither gain nor loss for the transferor. 


(4) For the purposes of subsections (2) and (3) an asset is a qualifying transferred asset if— 


(a) it is transferred to the transferee as part of the process of the merger, and 
(b) subsections (5) and (6) are satisfied in respect of it. 


(5) This subsection is satisfied in respect of a transferred asset if— 


(a) the transferor is resident in the United Kingdom at the time of the transfer, or 

(b) any gain that would have accrued to the transferor, had it disposed of the asset 
immediately before the time of the transfer, would have been a chargeable gain forming 
part of the transferor’s chargeable profits in accordance with section 10B. 


(6) This subsection is satisfied in respect of a transferred asset if— 


(a) the transferee is resident in the United Kingdom at the time of the transfer, or 

(b) any gain that would accrue to the transferee were it to dispose of the asset immediately 
after the transfer would be a chargeable gain forming part of the transferee’s chargeable 
profits in accordance with section 10B. 


(7) If subsection (2)(d)(i1) applies in relation to a transfer of assets and reba s on a merge! 
(in whole or in part), sections 24 and 122 do not apply. 


(8) This section does not apply in relation to a merger if— 


(a) it is not effected for bona fide commercial reasons, or 
(>) it forms part of a scheme or arrangements of which the main purpose, or one of the 
main purposes, is avoiding liability to corporation tax, capital gains tax or income tax, 


and section 138 (clearance in advance) shall apply to this subsection as it applies tc 
section 137 (with any necessary modifications). 


(9) In this section— 


(a) “cooperative society” means a society registered under the Industrial and Providen 
Societies Act 1965 or a similar society established in accordance with the law of a membe: 
State other than the United Kingdom, 

(b) “transferor” means— 


(i) in relation to a merger to which subsection (1)(a) applies, each company merging tc 
form the SE, 
(ii) in relation to a merger to which subsection (1)(b) applies, each cooperative society 
merging to form the SCE, and 
(iii) in relation to a merger to which subsection (1)(c) or (d) applies; each company 
transferring all of its assets and liabilities, 
(c) “transferee” means— 


(i) in relation to a merger to which subsection (1)(a) applies, the SE, 

(ii) in relation to a merger to which subsection (1)(d) applies, the SCE, and 
(ili) in relation to a merger to which subsection (1)(c) or (d) applies, the company t 
which assets and liabilities are transferred, and as 


(d) references in subsections (1)(c) and (2) to (7) to a company include references to < 
cooperative society. 


140F Merger: assets outside UK tax charge 
() This section applies on a merger which satisfies the conditions specified:i in subsection (2) 
where— Pept etree 


(a) an SE is formed by the merger of two or more companies in teins witl 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for < 
European Company (Societas Europaea), avibros eAT (f) 
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(b) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society registered under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 

(c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company, or 

(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 


(2) The conditions mentioned in subsection (1) are that— 


(a) each merging company is resident in a member State, 

(b) the merging companies are not all resident in the same State, 

(c) in the course of the merger a company resident in the United Kingdom (“company A”) 
transfers to a company resident in another member State (“company B’) all assets and 
liabilities relating to a business which company A carried on in a member State other than 
the United Kingdom through a permanent establishment, 

(d) the aggregate of the chargeable gains accruing to company A on the transfer exceeds 
the aggregate of any allowable losses so accruing, and 

(e) in the case of a merger to which subsection (1)(a), (6) or (c) applies, either— 

(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares or 
debentures, or 
(ii) sub-paragraph (1) is not satisfied by reason only, and to the extent only, that the 
transferee is prevented from complying with sub-paragraph (i) by section 658 of the 
Companies Act 2006 (rule against limited company acquiring own shares) or a corre- 
sponding provision of the law of another member State preventing the issue of shares or 
debentures to itself. 


(3) Where this section applies, for the purposes of this Act— 
(a) the allowable losses accruing to company A on the transfer shall be set off against the 
chargeable gains so accruing, and 
(b) the transfer shall be treated as giving rise to a single chargeable gain equal to the 
aggregate of those gains after deducting the aggregate of those losses. 


(4) Where this section applies, section 815A of the Taxes Act (transfer of a non-UK trade) 
shall also apply. 


(5) Subsections (8) and (9) of section 140E apply for the purposes of this section as they 
apply for the purposes of that section. 


140G Treatment of securities issued on merger 


(1) This section applies on a merger which satisfies the conditions specified in subsection (2), 
where— 
(a) an SE is formed by the merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (6) of Council Regulation (EC) 2157/2001 on the Statute for a 
European Company (Societas Europaea), 
(b) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society registered under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 
(c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company in exchange for the issue by the transferee, to each 
person holding shares in or debentures of a transferor, of shares or debentures, or 
(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 


(2) The conditions mentioned in subsection (1) are that— 


(a) each of the merging companies is resident in a member State, 

(b) the merging companies are not all resident in the same State, and ey 

(c) the merger does not constitute or form part of a scheme of reconstruction within the 
meaning of section 136. 


(3) Where this section applies, the merger shall be treated for the purposes of section 136 as if 
it were a scheme of reconstruction. 


(4) Where section 136 applies by virtue of subsection (3) above section 136(6) (and 
section 137) shall not apply. 


(5) Subsections (8) and (9) of section 140E apply for the purposes of this section as they 
apply for the purposes of that section.”. 
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3 In section 24(1) (destruction &c. of asset) for “section 144” substitute “sections 140A(1D). 
140E(7) and 144”. 
4 After section .122(1) (capital distributions) insert— 

“(1A) Subsection (1) is subject to the provisions of section 1abAIERA and section 140E(7).” 


Held over gains 
5 For section 140(6B) (postponement of charge on transfer of assets to non-resident company. 
substitute— 
“(6B) If securities are transferred by a transferor as part of the process of a merger to whict 
section 140E applies— 
(a) the transfer shall be disregarded for the purposes of subsection (4), and 
(b) the transferee shall be treated as if it were the transferor in relation, to— 


(i) any subsequent disposal of the securities, and 
(ii) any subsequent disposal by the transferee of assets to which subsection (5) applies 


(6C) In subsection (6B) “transferor” and “transferee” have the meaning given by sec: 
tion 140E(9).”. 
6 For section 154(2A) and (2B) (new assets which are depreciating assets) substitute— 


“(2A) If asset No 2 or shares in a company which holds asset No 2 are transferred as part o: 
the process of a merger to which section 140E applies, the transfer shall bé disregarded fo! 
the purpose of subsection (2), and for that purpose— 


(a) if the transferee holds asset No 2, it shall be treated for the purpose of subsection (2) 
in relation to asset No 2, as if it were the claimant, or 

(b) if the transferee holds shares in the company which holds asset No 2, section 175 shal 
apply in relation to the group of which the transferee is a member as if it were the sam« 
group as any group of which the claimant was a member before the merger. 


(2B) If, as part of the process of a merger to which section 140E applies, the transferec 
becomes a member (whether or not as the principal company) of a group of which the 
claimant is also a member, for the purposes of subsection (2) section 175 shall apply ir 
relation to the trade carried on by the claimant as if the group of which the transferee is ¢ 
member were the same group as the group of which the claimant was a member before the 
merger. 

(2C) In subsections (2A) and (2B), “transferor” and “transferee” have the meaning given by 
section 140E(9).” 


7 For section 179(1B) and (1C) (de-grouping charge) substitute— 


“(1B) Where, as part of the process of a merger to which section 140E applies, a company 
which is a member of a group (“Group 1”) ceases to exist and in consequence of tha 
cessation— 


(a) assets are transferred to the transferee, or 
(b) shares in one or more companies which were also members of the group are 
transferred to the transferee, 
a company which has ceased to exist, or the shares in which have been transferred to the 
transferee, shall not be treated for the purposes of this section as having left Group 1 
(1C) If subsection (1B) applies in relation to a company then for the PPR of thi: 
section— 
(a) the transferee and a company which has ceased to exist in consequence ‘of. the merge: 
shall be treated as the same entity, and 
(b) if the transferee is a member of a group (“Group 2”) following ie merger (whether 01 
not as the principal company of the group) a company which was a member of Group | 
and became a member of Group 2 in consequence of the merger shall, be treated, for the 
purposes of this section, as if Group | and Group.2 were the same, 


(1D) In subsections (1B) and (1C), “transferor” and “transferee” ties the meaning given by 
section 140E(9).” 


PART 2 | runieniiliiapocl) 
AMENDMENTS OF FA 1996. ois), o — 


Loan relationships sift AUBTOAT, 
8 For paragraph 12B of Schedule 9 to FA 1996 (formation of SE ty ae) substitute— 


“European Cross-border Merger) © so 
12B— (1) This paragraph applies on a merger which satisfies the conditions specified ir 
sub-paragraph (2), where— (oitoee geri VY 


(a) an SE is formed by the merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (b) of Council Rogulakion (EC) 2) D(H) co aaa for ¢ 


European Company (Societas Europaea), eq ont sol ylags 
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(5) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society registered under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC). 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 

_ (c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company, or 
(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 

(2) The conditions mentioned in sub-paragraph (1) are that— 
(a) each of the merging companies is resident in a member State, 
(b) the merging companies are not all resident in the same State, 
(c) either— 

(i) immediately after the merger the transferee is resident in the United Kingdom and 
within the charge to corporation tax in accordance with section 6 of the Taxes Act 1988, 
or 
(1i) immediately after the merger the transferee is not resident in the United Kingdom 
but is within the charge to corporation tax in accordance with section 11 of the Taxes 
Act 1988, and 

(d) in the case of a merger to which sub-paragraph (1)(a), (b) or (c) applies, either— 

(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares or 
debentures, or 
(11) sub-paragraph (i) is not satisfied in relation to the transfer by reason only, and to 
the extent only, that the transferee is prevented from complying with that sub-paragraph 
by section 658 of the Companies Act 2006 (rule against limited company acquiring own 
shares) or a corresponding provision of the law of another member State preventing the 
issue of shares or debentures to itself. 

(3) Where this paragraph applies, in determining credits and debits to be brought into 
account for the purposes of this Chapter in respect of a loan relationship, if an asset or 
liability representing the loan relationship is transferred in the course of the merger, the 
transferor and transferee companies shall be treated as having entered into the transfer for a 
consideration equal to the notional carrying value (within the meaning given by para- 
graph 12(2)) of the asset or liability. 
(4) Paragraph 12(2A) shall have effect (with any necessary modifications) in relation to this 
paragraph as in relation to paragraph 12. 
(5) If sub-paragraph (2)(d)(ii) applies in relation to a transfer of assets and liabilities on a 
merger (in whole or in part) sections 24 and 122 of the Taxation of Chargeable Gains 
Act 1992 do not apply. 
(6) Sub-paragraph (3) shall apply in relation to a merger only if— 
(a) it is effected for bona fide commercial reasons, and 
(b) it does not form part of a scheme or arrangements of which the main purpose, or one 
of the main purposes, is avoiding liability to corporation tax, capital gains tax or income 
tax. 
(7) But sub-paragraph (6) shall not have the effect of preventing sub-paragraph (3) from 
applying if before the merger the Commissioners for Her Majesty’s Revenue and Customs 
have on the application of any of the merging companies notified them that the Commission- 
ers are satisfied that sub-paragraph (6) will not have that effect. 
(8) Section 138(2) to (5) of the Taxation of Chargeable Gains Act 1992 shall have the same 
effect in relation to sub-paragraph (7) above as in relation to section 138(1). 


(9) For the purposes of this paragraph— 
(a) “cooperative society” means a society registered under the Industrial and Provident 
Societies Act 1965 or a similar society governed by the law of a member State other than 
the United Kingdom, 
(b) “transferor” means— 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, each company 
merging to form the SE, 
_ (ii) in relation to a merger to which sub-paragraph (1)(>) applies, each cooperative 
“society merging to form the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, each company 
_ transferring all of its assets and liabilities, 
~ (c) “transferee” means— fi 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, the SE, 
(ii) in relation to a merger to which sub-paragraph (1)(5) applies, the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, the company to 
which assets and liabilities are transferred; and } bi; 
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(d) references, other than references in sub-paragraph (1)(a), (b) or (d), to a company 
include references to a cooperative society. 


12C— (1) This paragraph applies on a merger which satisfies the conditions specified in 
sub-paragraph (2), where— ; 
(a) an SE is formed by a merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for a 
European Company eee Eesha 
(b) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society ho ssubies under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 
(c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company, or 
(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 
(2) The conditions mentioned in sub-paragraph (1) are that— 
(a) each merging company is resident in a member State, 
(b) the merging companies are not all resident in the same State, 
(c) in the course of the merger a company resident in the United Kingdom (“company A” 
transfers to a company resident in another member State (“company B”) all assets anc 
liabilities relating to a business which company A carried on in a member State other thar 
the United Kingdom through a permanent establishment, 
(d) the transfer mentioned in paragraph (c) includes the transfer of an asset or liability 
representing a loan relationship, and 
(e) in the case of a merger to which sub-paragraph (1)(qa), (6) or (c) applies, either— 

(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares o1 
debentures, or 
(ii) sub-paragraph (i) is not satisfied in relation to the transfer by reason only, and tc 
the extent only, that the transferee is prevented from complying with that sub-paragrapl 
by section 658 of the Companies Act 2006 (rule against limited company acquiring owr 
shares) or a corresponding provision of the law of another member State preventing the 
issue of shares or debentures to itself. 


(3) If tax would have been chargeable under the law of one or more other member States ir 
respect of the transfer of an asset or liability representing a loan relationship but for the 
Mergers Directive, Part 18 of the Taxes Act (double taxation relief) including any arrange 
ments having effect by virtue of section 788 of that Act (bilateral relief) shall apply as if tha 
tax had been chargeable. 

(4) In calculating tax notionally chargeable under sub-paragraph (3) it shall be assumed— 
(a) that to the extent permitted by the law of the other member State losses arising on th 
transfer are set against gains arising on the transfer, and 
(b) that any relief due to company A under that law is claimed. 

(5) Sub-paragraphs (6) to (9) of paragraph 12B apply for the purposes of this paragraph a: 

they apply for the purposes of that paragraph.”. 


PART 3 
AMENDMENTS OF FA 2002 
9 FA 2002 is amended as follows. 


. . : . 
Derivative contracts 


10 For paragraph 30B of Schedule 26 (formation of SE by merger) substitute 


“European Cross-border Merger 


30B— (1) This paragraph applies on a merger which satisfies the conditions specified il 
sub-paragraph (2), where— 

(a) an SE is formed by the merger of two or more Companies ie! edirlihce witl 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for 
European Company (Societas Europaea), 
(b) an SCE is formed by the merger of two or more cooperative sdeiaee at least one o 
which is a society registered under the Industrial and Provident Societies Act 1965, ir 
accordance with Articles 2(1) and 19 of Council —— (EC) 1435/2003 on the Statut 
fora European Cooperative Society (SCE), Titre cae (gic 
(c) the merger is effected by the transfer by one or more companies of all their assets anc 
liabilities to a single existing company, or \ alsees doulw 
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(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 


(2) The conditions mentioned in sub-paragraph (1) are that— 


(a) each of the merging companies is resident in a member State, 
(b) the merging companies are not all resident in the same State, 
(c) either— 

(i) immediately after the merger the transferee is resident in the United Kingdom and 
within the charge to corporation tax in accordance with section 6 of the Taxes Act 1988, 
or 

(ii) immediately after the merger the transferee is not resident in the United Kingdom 
but is within the charge to corporation tax in accordance with section 11 of the Taxes 
Act 1988, and 


(d) in the case of a merger to which sub-paragraph (1)(a), (5) or (c) applies, either— 


(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares or 
debentures, or 
(ii) sub-paragraph (1) is not satisfied in relation to the transfer by reason only, and to 
the extent only, that the transferee is prevented from complying with that sub-paragraph 
by section 658 of the Companies Act 2006 (rule against limited company acquiring own 
shares) or a corresponding provision of the law of another member State preventing the 
issue of shares or debentures to itself. 


(3) Where this paragraph applies, in determining credits and debits to be brought into 
account for the purposes of this Chapter in respect of a derivative contract, if the rights and 
liabilities under the derivative contract are transferred in the course of the merger, the 
transferor and the transferee companies shall be treated as having entered into the transfer 
for a consideration equal to the notional carrying value (within the meaning given by 
paragraph 28(3)) of the derivative contract. 


(4) Paragraph 30 shall apply, with any necessary modifications, in relation to this paragraph 
as in relation to paragraph 28. 


(5) If sub-paragraph (2)(d)(@ii) applies in relation to a transfer of assets and liabilities on a 
merger (in whole or in part) sections 24 and 122 of the Taxation of Chargeable Gains 
Act 1992 do not apply. 
(6) Sub-paragraph (3) shall apply in relation to a merger only 1f— 
(a) it is effected for bona fide commercial reasons, and 
(b) it does not form part of a scheme or arrangements of which the main purpose, or one 
of the main purposes, is avoiding liability to corporation tax, capital gains tax or income 
tax. 


(7) But sub-paragraph (6) shall not have the effect of preventing sub-paragraph (3) from 
applying if before the merger the Commissioners for Her Majesty’s Revenue and Customs 
have on the application of any of the merging companies notified them that the Commission- 
ers are satisfied that sub-paragraph (6) will not have that effect. 


(8) Section 138(2) to (5) of the Taxation of Chargeable Gains Act 1992 shall have the same 
effect in relation to sub-paragraph (6) above as in relation to section 138(1). 
(9) For the purposes of this paragraph— 
(a) “cooperative society” means a society registered under the Industrial and Provident 
Societies Act 1965 or a similar society governed by the law of a member State other than 
the United Kingdom, 
(b) “transferor” means— 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, each company 
merging to form the SE, : 
(ii) in relation to a merger to which sub-paragraph (1)(5) applies, each cooperative 
society merging to form the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, each company 
transferring all of its assets and liabilities, 
(c) “transferee” means— 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, the SE, 
(ii) in relation to a merger to which sub-paragraph (1)() applies, the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, the company to 
which assets and liabilities are transferred, and 
(d) references, other than references in sub-paragraph (1)(q), (6) or (d), to a company 
include references to a cooperative society. 


30C— (1) This paragraph applies on a merger which satisfies the conditions specified in 
sub-paragraph (2), where— 
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(a) an SE is formed by the merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for a 
European Company (Societas Europaea), 
(b) an SCE is formed by the merger of two or more cooperative societies, at least one ot 
which is a society registered under the Industrial and Provident Societies Act 1965, ir 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 
(c) the merger is effected by the transfer by one or more companies of all their assets anc 
liabilities to a single existing company, or 
(d) the merger is effected by the transfer by two or more companies of all their assets anc 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of share: 
or debentures. 

(2) The conditions mentioned in sub-paragraph (1) are that— 
(a) each merging company is resident in a member State, 
(b) the merging companies are not all resident in the same State, 
(c) in the course of the merger a company resident in the United Kingdom (“company A” 
transfers to a company resident in another member State (“company B”) all assets anc 
liabilities relating to a business which company A carried on in a member State other thar 
the United Kingdom through a permanent establishment, 
(d) the transfer mentioned in paragraph (c) includes the transfer of rights and habilitie: 
under a derivative contract, and 
(e) in the case of a merger to which sub-paragraph (1)(a), (6) or (c) applies, either— 

(i) the transfer of assets and liabilities is made in exchange for the issue by th« 
transferee, to each person holding shares in or debentures of a transferor, of shares o: 
debentures, or 
(ii) sub-paragraph (1) is not satisfied in relation to the transfer by reason only, and tc 
the extent only, that the transferee is prevented from complying with that sub-paragrapl 
by section 658 of the Companies Act 2006 (rule against limited company. acquiring owr 
shares) or a corresponding provision of the law of another member State preventing th 
issue of shares or debentures to itself. 


(3) Where tax would have been chargeable under the law of one or more pare member State: 
in respect of the transfer of rights and liabilities under the derivative contract but for th 
Mergers Directive, Part 18 of the Taxes Act (double taxation relief) including any arrange 
ments having effect by virtue of section 788 of that Act (bilateral relief) shall apply as if tha 
tax had been chargeable. 


(4) In calculating tax notionally chargeable under sub-paragraph (3) it shall be assumed— 


(a) that to the extent permitted by the law of the other member State losses arising on the 
transfer are set against gains arising on the transfer, and 
(b) that any relief due to Company A under that law is claimed. 


(5) Sub-paragraphs (6) to (9) of paragraph 30B apply for the purposes of this paragraph a: 
they apply for the purposes of that paragraph.”. 


Intangible assets aie 
11 For paragraph 85A of Schedule 29 (formation of SE by merger) mabariveieds 


“European Cross-border Merger: Transfer of UK Butinadl 


85A— (1) This paragraph applies on a merger which satisfies the conditions specified it 
sub-paragraph (2), where— 
(a) an SE is formed by the merger of two or more companies in i decordance witl 
Articles 2(1) and 17(2)(a) or (6) of Council Regulation (EC) 2157/200) ‘on the Statute for < 
European Company (Societas Europaea), 
(b) an SCE is formed by the merger of two or more cooperative acme at et one o 
which is a society registered under the Industrial and Provident Societies Act. 1965, it 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003. on the Statut 
for a European Cooperative Society (SCE), 
(c) the merger is effected by the transfer by one or more companies of. all ea cata anc 
liabilities to a single existing company, or 
(d) the merger is effected by the transfer by two or more companies of all their assets anc 
liabilities to a single new company (other than an SE or an SCE) in for the issu 
by the transferee, to each person holding shares in or debentures of witrdus Tor, ‘ share: 
or debentures. one ot aelistes gi (1 


(2) The conditions mentioned in sub-paragraph (1) are thailli! sil igi: SEH Agi 
(a) each of the merging companies is resident in a member State, RODIRA, {\>) 
(b) the merging companies are not all resident in the same State, 9 9) 9) 
(c) paragraph 84 does not apply to any qualifying transferred assets, © (5 007 
(d) in the case of a merger to which sub-paragraph (1)(a), (b) or (¢) ‘éppliiammsatienalare 
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(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares or 
debentures, or 
(ii) sub-paragraph (i) is not satisfied in relation to the transfer by reason only, and to 
the extent only, that the transferee is prevented from complying with that sub-paragraph 
by section 658 of the Companies Act 2006 (rule against limited company acquiring own 
shares) or a corresponding provision of the law of another member State preventing the 
issue of shares or debentures to itself, and 

(e) in the case of a merger to which sub-paragraph (1)(c) or (d) applies, in the course of the 
merger each of the companies transferring assets and liabilities ceases to exist without 
being in liquidation (within the meaning given by section 247 of the Insolvency Act 1986). 


(3) Where this paragraph applies, a transfer of qualifying transferred assets is treated for the 
purposes of this Schedule as tax-neutral (see paragraph 140). 


” For the purposes of sub-paragraphs (2) and (3) an asset is a qualifying transferred asset 
1 —- 
(a) it is transferred as part of the process of the merger, 
(b) it is a chargeable intangible asset in relation to the transferor immediately before the 
transfer, and 
(c) it is a chargeable intangible asset in relation to the transferee immediately after the 
transfer. 
(5) For the purposes of this paragraph— 
(a) “cooperative society” means a society registered under the Industrial and Provident 
Societies Act 1965 or a similar society governed by the law of a member State other than 
the United Kingdom, 
(b) “transferor” means— 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, each company 
merging to form the SE, 
(11) in relation to a merger to which sub-paragraph (1)(b) applies, each cooperative 
society merging to form the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, each company 
transferring all of its assets and liabilities, 
(c), “transferee” means— 
(i) in relation to a merger to which sub-paragraph (1)(a) applies, the SE, 
(ii) in relation to a merger to which sub-paragraph (1)(4) applies, the SCE, and 
(11) in relation to a merger to which sub-paragraph (1)(c) or (d) applies, the company to 
which assets and liabilities are transferred, 
(d) references, other than references in sub-paragraph (1)(a), (b) or (d), to. a company 
include references to a cooperative society, and 
(e) a company is resident in a member State if— 
(i) it is within a charge to tax under the law of the State as being resident for that 
purpose, and 
(ii) it is not regarded, for the purposes of any double taxation relief arrangements to 
which the State is a party, as resident in a territory not within a member State. 
(6) If sub-paragraph (2)(d)(ii) applies in relation to a transfer of assets and liabilities on a 
merger (in whole or in part), sections 24 and 122 of the Taxation of Chargeable. Gains 
Act 1992 do not apply. 
(7) This paragraph applies only if the merger— 
(a) is effected for bona fide commercial reasons, and 
(b) does not form part of a scheme or arrangements of which the main purpose, or one of 
the main purposes, is avoiding liability to corporation tax, capital gains tax or income tax. 
(8) The requirements of sub-paragraph (7) are treated as met where, before the transfer, the 
Commissioners for Her Majesty’s Revenue and Customs have, on the application of the 
transferor, notified the transferor that they are satisfied that the merger will be effected for 
bona fide commercial reasons and will not form part of any such scheme or arrangements as 
are mentioned in sub-paragraph (7)(d). 
(9) An application under sub-paragraph (8) must be made in accordance with para- 
_ graph 88.”. 
12 For paragraph 87A of Schedule 29 (SEs: transfer of non-UK. trade) substitute— 


“European Cross-border Merger: Transfer of Non-UK Business 
87A— (1) This paragraph applies on a merger which satisfies the conditions specified in 
_ sub-paragraph (2), where— 
(a) an SE is formed by the merger of two or more companies in accordance with 
Articles 2(1) and 17(2)(a) or (b) of Council Regulation (EC) 2157/2001 on the Statute for a 
European Company (Societas Europaea), 
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(b) an SCE is formed by the merger of two or more cooperative societies, at least one of 
which is a society registered under the Industrial and Provident Societies Act 1965, in 
accordance with Articles 2(1) and 19 of Council Regulation (EC) 1435/2003 on the Statute 
for a European Cooperative Society (SCE), 

(c) the merger is effected by the transfer by one or more companies of all their assets and 
liabilities to a single existing company, or 

(d) the merger is effected by the transfer by two or more companies of all their assets and 
liabilities to a single new company (other than an SE or an SCE) in exchange for the issue 
by the transferee, to each person holding shares in or debentures of a transferor, of shares 
or debentures. 


(2) The conditions mentioned in sub-paragraph (1) are that— 


(a) each merging company is resident in a member State, 

(b) the merging companies are not all resident in the same State, 

(c) in the course of the merger a company resident in the United Kingdom (“company A”) 
transfers to a company resident in another member State (“company B”) the whole or part 
of a business that, immediately before the transfer, company A carried on in a member 
State other than the United Kingdom through a permanent establishment, 

(d) the transfer includes the whole of the assets of company A used for the purposes of the 
business or part, 

(e) the transfer includes intangible fixed assets— 


(i) that are chargeable intangible assets in relation to company A immediately before 
the transfer, and 

(ii) in the case of one or more of which the proceeds of realisation exceed the cost 
recognised for tax purposes, 


(f) no claim is made under paragraph 86 in relation to those assets, and 
(g) in the case of a merger to which sub-paragraph (1)(a), (5) or (c) applies, either— 


(i) the transfer of assets and liabilities is made in exchange for the issue by the 
transferee, to each person holding shares in or debentures of a transferor, of shares or 
debentures, or 
(ii) sub-paragraph (1) is not satisfied in relation to the transfer by reason only, and to 
the extent only, that the transferee is prevented from complying with that sub-paragraph 
by section 658 of the Companies Act 2006 (rule against limited company acquiring own 
shares) or a corresponding provision of the law of another member State preventing the 
issue of shares or debentures to itself. 


(3) Where tax would, but for the Mergers Directive, have been chargeable in the member State 
in which the permanent establishment is located, Part 18 of the Taxes Act 1988 (double 
taxation relief), including any arrangements having effect by virtue of section 788 (double 
taxation agreements), shall have effect as if the amount of tax that would, but for the Mergers 
Directive, have been charged in respect of the transfer of the chargeable intangible assets, had 
actually been charged. 


(4) In this paragraph “the Mergers Directive” has the same meaning as in paragraph 87. 
(5) For the purposes of this paragraph— 


(a) “cooperative society” means a society registered under the Industrial and. Provident 
Societies Act 1965 or a similar society governed by the law of a member State other than 
the United Kingdom, 

(b) “transferor” means— 


(i) in relation to a merger to which sub-paragraph (1)(a) applies, each company 
merging to form the SE, 
(ii) in relation to a merger to which sub-paragraph (1)(b) applies, each cooperative 
society merging to form the SCE, and 
(iii) in relation to a merger to which sub- -paragraph (1)(c) or (d) applies, each company 
transferring all of its assets and liabilities, 
(c) “transferee” means— 


(i) in relation to a merger to which sub-paragraph (1)(a) applies, the SE, 

(ii) in relation to a merger to which sub-paragraph (1)(b) applies, the SCE, and 
(iii) in relation to a merger to which sub-paragraph (1)(c) or (d) pe the pea to 
which assets and liabilities are transferred, 


(d) references, other than references in sub-paragraph (1), toa company include references 
to a cooperative society, and 
(e) a company is resident in a member State if— 
(i) it is within a charge to tax under the law of the State as being resident for that 
purpose, and 
(ii) it is not regarded, for the purposes of any double taxation relief arrangements to 
which the State is a party, as resident in a territory not within a member State. 
(6) This paragraph applies only if a merger— ret 1 Cag ois 
(a) is effected for bona fide commercial reasons, and oF casa 
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(5) does not form part of a scheme or arrangements of which the main purpose, or one of 
the main purposes, is avoiding liability to corporation tax, capital gains tax or income tax. 
(7) The requirements of sub-paragraph (6) are treated as met where, before the transfer, the 
Commissioners for Her Majesty’s Revenue and Customs have, on the application of the 
transferor, notified the transferor that they are satisfied that the merger will be effected for 
bona fide commercial reasons and will not form part of any such scheme or arrangements as 
are mentioned in sub-paragraph (6)(b). 
(8) An application under sub-paragraph (7) must be made in accordance with para- 
graph 88.”. 
13 In paragraph 88(1) and (5) of Schedule 29 (procedure on application for clearance) for 
“85A(5), 87A(6)” substitute “85A(7), 87A(7)”. 


PART 4 
AMENDMENTS OF CAA 2001, FA 1988 AND ICTA 


CAPITAL ALLOWANCES 
14 For section 561A of CAA 2001 (transfer during formation of SE by merger) substitute— 


“561A Transfer of asset by reason of cross-border merger 
(1) This section applies to the transfer of a qualifying asset as part of the process of a merger 
to which section 140E of TCGA 1992 (mergers: assets within UK tax charge) applies (or 
would apply but for section 140E(2)(c)). 
(2) Where this section applies to a transfer— 
(a) the transfer does not give rise to any allowance or charge under this Act, 
(b) anything done to or by the transferor in relation to assets transferred is to be treated 
after the transfer as having been done to or by the transferee (with any necessary 
apportionment of expenditure being made in a reasonable manner), and 
(c) section 343 of ICTA (company reconstruction without change of ownership) shall not 
apply. 
(3) For the purposes of subsection (1) an asset is a “qualifying asset” if— 
(a) it is transferred to the transferee as part of the process of the merger, and 
(b) subsections (4) and (5) are satisfied in respect of it. 
(4) This subsection is satisfied in respect of an asset if— 
(a) the transferor is resident in the United Kingdom at the time of the transfer, or 
(b) the asset is an asset of a permanent establishment in the United Kingdom of the 
transferor. 
(5) This subsection 1s satisfied in respect of an asset if— 
(a) the transferee is resident in the United Kingdom at the time of the transfer, or 
(b) the asset is an asset of a permanent establishment of the transferee in the United 
Kingdom immediately following the transfer.”. 


RESIDENCE OF SCE 
15— (1) Section 66A of FA 1988 (residence of SE) is amended as follows. 
(2) For subsection (1) substitute— 
“(1) This section applies in relation to— 

(a) an SE which transfers its registered office to the United Kingdom (in accordance with 
Article 8 of Council Regulation (EC) 2157/2001 on the Statute for a European Company 
(Societas Europaea)), and 
(b) an SCE which transfers its registered office to the United Kingdom (in accordance 
with Article 7 of Council Regulation (EC) 1435/2003 on the Statute for a European 
Cooperative Society (SCE)).”. 

(3) In subsections (2) and (3) after “SE” insert “or SCE”. 

(4) The heading accordingly becomes “Residence of SE or SCE”. 


Tax treatment of SCE 
16 In section 486(12) (industrial and provident societies and co-operative associations) of ICTA 
for the definition of “registered industrial and provident society” substitute— 
“registered industrial and provident society” means— 
(a) a society registered or deemed to be registered under the Industrial and Provident 
Societies Act 1965 or under the Industrial and Provident Societies Act (Northern 


Ireland) 1969, or 
(b) an SCE formed in accordance with Council Regulation (EC) 1435/2003 on the 
Statute for a European Co-Operative Society;”. 
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SCHEDULE 3 
MERGERS, &C: TREATMENT OF TRANSPARENT ENTITIES 


Regulation 3(3) 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(2) (reg 3(3) is deemed 
always to have had effect as if it also provided for Sch 3 to have effect, so far as relating to cross-border transfers of 
business, in relation to transfers which take place on or after 1 January 2007.). 


PART 1 
AMENDMENT OF TCGA 1992 


Chargeable gains 
1 After section 140G of TCGA 1992 (inserted by paragraph 2 of Schedule 2) insert— 


“Transparent Entities: Disapplication of Reliefs Related to Mergers Directive 
140H Share exchanges (1) This section applies if— 


(a) a company (“company B”) issues shares or debentures to a person in exchange for 

shares in or debentures of another company (“company A”), 

(b) the exchange falls within one of the cases specified in section 135(2), and 

(c) either company B or company A or both is a transparent entity. 
(2) Where this section applies— 

(a) “company” in section 135 shall be treated as meaning an entity listed in the Annex to 

the Mergers Directive, and 

(b) section 135(3) does not apply. 
(3) If, as a result of an exchange in relation to which this section applies, a gain accruing to a 
person holding shares in or debentures of company A on the exchange would, but for the 
Mergers Directive, have been chargeable to tax under the law of a member State other than 
the United Kingdom, Part 18 of the Taxes Act (double taxation relief), including any 
arrangements having effect by virtue of section 788 of that Act (bilateral relief), shall apply as 
if that tax, calculated in accordance with subsection (4), had been chargeable. 


(4) Tax is calculated in accordance with this subsection if— 
(a) so far as permitted under the law of the relevant member State, losses arising on the 


exchange are set against gains arising on the exchange, and 
(b) any relief available to company A under that law has been claimed. 


1401 Division of business or transfer of assets 
(1) This section applies in relation to a transfer of a business, or part of a business, where— 


(a) the transfer is of a kind to which section 140A(1) or 140A(1A) applies (or to which 

either of those provisions would apply if the business, or the part of the business, 

transferred were carried on by the transferor in the United Kingdom and the condition 

mentioned in section 140A(1)(e) were satisfied in relation to the transferee, or each of the 

transferees), and 

(b) either the transferor or the transferee, or one of the transferees, is a ease perent entity. 
(2) Where this section applies— 


(a) if the transferor is a transparent entity, sections 140A and 140DA do not apply in 
relation to the transfer; 

(b) if a transferee is a transparent entity, section 140DA does not apply i in relation to the 
transfer to it. 


(3) If, as a result of a transfer in relation to which this section applies, a transfer | gain would, 
but for the Mergers Directive, have been chargeable to tax under the law of a member State 
other than the United Kingdom, Part 18 of the Taxes Act (double taxation relief), including 
any arrangements having effect by virtue of section 788 of that Act (bilateral relief), shall 
apply as if that tax, calculated in abeoldance with subsection (5), had been chargeable. 


(4) In subsection (3) “transfer gain” means a gain accruing to a transparent entity (or which 
would be treated as accruing to that entity were it not bre eta ve reason of at SEAMS 
of assets by the transparent entity to the transferee. Jai 3 ith 


(5) Tax is calculated in accordance with this subsection if— 
(a) so far as permitted under the law of the relevant member State, losses arising on the 


transfer are set against gains arising on the transfer, and brit) (CL@RL cro! 
(b) any relief available under that law has been claimed. . 291 le Boini 
ibft Bsisizias 
140J Mergers +54, etl 8 tbe hd) 
(1) This section applies in relation to a merger if — bitis...10.. 200 lL daenOMeEIBe 
(a) the merger is of a kind to which section 140E(1) applies, 10 VOC! (basistl 


(b) the conditions in section 140E(2) are satisfied in relation to the merger, and) 
(c) one or more of the merging companies is a transparent entity, © © 512 
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(2) Where this section applies— 
(a) if the assets and liabilities of a transparent entity are transferred to another company 
by reason of the merger, sections 140E and 140G shall not apply; 
(b) if the assets and liabilities of one or more other companies are transferred to a 
transparent entity by reason of the merger section 140G shall not apply. 
(3) If, as a result of a merger in relation to which this section applies, a merger gain would, 
but for the Mergers Directive, have been chargeable to tax under the law of a member State 
other than the United Kingdom, Part 18 of the Taxes Act (double taxation relief), including 
any arrangements having effect by virtue of section 788 of that Act (bilateral relief) shall 
apply as if that tax, calculated in accordance with subsection (5), had been chargeable. 
(4) In subsection (3) “merger gain” means a gain accruing to a transparent entity (or which 
would be treated as accruing to that entity were it not transparent) by reason of the transfer 
of assets by the transparent entity to another company on the merger. 
(5) Tax is calculated in accordance with this subsection if— 
(a) so far as permitted under the law of the relevant member State, losses arising on the 
merger are set against gains arising on the merger, and 
(5) any relief available under that law has been claimed. 


140K Transparent entities: taxation after merger, &c 

(1) This section applies if— 
(a) a transparent entity (“company A”) is a transferee for the purposes of .sec- 
tion 140A(1A) or. 140E, 
(b) a person (“X”) with an interest in company A was or is also a shareholder or debenture 
holder of a company (“company B”), 
(c) X became entitled to an interest, or an increased interest, in company A in exchange for 
a disposal of shares in, or debentures of, company B on a merger to which section 140E 
applied or on a transfer to which section 140A(1A) applied, 
(d) a chargeable gain accrued to X on the disposal of shares in or debentures of company 


(e) in calculating the gain on the shares or debentures account was taken of the value of 

an asset of company B, and 

(f) X makes a disposal of his interest in the asset. 
(2) In computing the gain accruing to X on a disposal to which subsection (1)(f) applies, the 
sum allowable as a deduction in accordance with section 38(1)(q) in relation to the interest, or 
the proportion of the interest, which X acquired on the merger or transfer shall be the value 
taken into account in computing the gain on the disposal of his shares in, or debentures of, 
company B. 
(3) In this section a reference to an interest in company A includes— 

(a) an interest in the assets of company A, 

(b) shares in company A, and 

(c) debentures of company A. 


140L Interpretation 
(1) In sections 140A to 140K, unless the contrary intention appears— 
(a) “the Mergers Directive” means Council Directive 90/434/EEC of 23rd July 1990 on 


mergers, transfers &c, | Hide, 
(b) “company” means an entity listed as a company in the Annex to the Mergers Directive, 


an 
(c) “transparent entity” means an entity which is resident in a member State other than the 
United Kingdom and is listed as a company in the Annex to the Mergers Directive, but— 
(i) does not have an ordinary share capital (within the meaning given by section 832 of 
the Taxes Act), and 
(ii) if it were resident in the United Kingdom, would not be capable of being a 
company within the meaning given by the Companies Act 2006. 
(2) For the purposes of those sections and subsection (1) above, a company is resident in a 
member State if— 
(a) it is within a charge to tax under the law of the State as being resident for that purpose, 


and 
(b) it is not regarded, for the purpose of any double taxation relief arrangements to which 
the State is a party, as resident in a territory not within a member State.”. 


PART 2 
AMENDMENT OF FA 1996 
Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(2) (reg 3(3) is deemed 


always to have had effect as if it also provided for Sch 3 to have effect, so far as relating to cross-border transfers of 
business, in relation to transfers which take place on or after 1 January 2007.). 
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Loan relationships 


2 After paragraph 12G of Schedule 9 to FA 1996 (European cross-border mergers) (inserted by 
paragraph 16 of Schedule 1) insert— 


“Transparent Entities 


12H— (1) This paragraph applies in relation to a transfer of a business, or a part of a 
business, where— 
(a) the transfer is of a kind to which paragraph 12D(1) or (2) applies (or to which either of 
those provisions would apply if the business, or the part of the business, transferred were 
carried on by the transferor in the United Kingdom and one of the conditions mentioned 
in paragraph 12D(1)(d) were satisfied in relation to the transferee, or each of the 
transferees), and 
(b) either the transferor or the transferee, or one of the transferees, is a transparent entity. 


(2) Where this paragraph applies— 
(a) if the transferor is a transparent entity, paragraphs 12D(3) and 12G(6) do not apply in 
relation to the transfer; 


(b) if a transferee is a transparent entity, paragraph 12G(6) does not apply in relation to 
the transfer to it. 


(3) If, as a result of a transfer to which this paragraph applies, a transfer profit would, but for 
the Mergers Directive, have been chargeable to tax under the law of a member State other 
than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief), including 
any arrangements having effect by virtue of section 788 of that Act (bilateral relief), shall 
apply as if that tax, calculated in accordance with sub-paragraph (5), had been chargeable. 


(4) In sub-paragraph (3) “transfer profit” means a profit accruing to a transparent entity in 
respect of a loan relationship (or which would be treated as accruing to that entity were it not 
transparent) by reason of a transfer of assets by the transparent entity to the transferee. 


(5) Tax is calculated in accordance with this subsection if— 


(a) so far as permitted under the law of the relevant member State, losses arising on the 
transfer are set against profits arising on the transfer, and 
(b) any relief available under that law has been claimed. 


12I— (1) This paragraph applies in relation to a merger if— 
(a) the merger is of a kind to which paragraph 12B(1) applies, 
(b) the conditions in paragraph 12B(2) are satisfied in relation to the merger, and 
(c) one or more of the merging companies is a transparent entity. 
(2) Where this paragraph applies— 
(a) if the assets and liabilities of a transparent entity are transferred to another company 
by reason of the merger, paragraphs 12B(3) and 12G(6) shall not apply; 
(b) if the assets and liabilities of one or more other companies are transferred to a 


transparent entity by reason of the merger, paragraph 12G(6) shall not apply in relation to 
shares or debentures issued by the transparent entity. 


(3) If, as a result of a merger in relation to which this paragraph applies, a merger profit 
would, but for the Mergers Directive, have been chargeable to tax under the law of a membet 
State other than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief). 
including any arrangements having effect by virtue of section 788 of that Act (bilateral relief) 
shall apply as if that tax, calculated in accordance with sub-paragraph (5), had been 
chargeable. 


(4) In sub-paragraph (3) “merger profit” means a profit in respect of a loan relationshir 
accruing to a transparent entity (or which would be treated as accruing to that entity were 11 
not transparent) by reason of the transfer of assets by the transparent entity to another 
company on the merger. 


(5) Tax is calculated in accordance with this sub-paragraph if— 
(a) so far as is permitted under the law of the relevant member, State, losses arising on the 


transfer are set against profits arising on the transfer, and 

(6) any relief available under that law has been claimed. 
12J— (1) In paragraphs 12B to 121, unless the contrary intention appears—  —__ 

(a) “the Mergers Directive” means Council Directive 90/434/ EEC of 23rd July 1990 or 

mergers, transfers &C., 

(b) “company’ ” (except in paragraph 12B) means an entity listed as a company in the 

Annex to the Mergers Directive, and 

(c) “transparent entity” means an entity which is resident in a member State other than the 

United Kingdom and is listed as a company in the Annex to the Mergers Directive, bu 


which does not have an ordinary share capital (within the meaning given by section 832 o 
the Taxes Act). 


(2) For the purposes of those paragraphs and sub-paragraph (1) above, a Veompany. is resident 
in a member State if— | o} aoitalor mi zeoniaut 
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(a) it is within a charge to tax under the law of the State as being resident for that purpose, 
and 

(5) it is not regarded, for the purpose of any double taxation relief arrangements to which 
the State is a party, as resident in a territory not within a member State.”. 


PART 3 
AMENDMENTS OF FA 2002 


Regulations—The Corporation Tax (Implementation of the Mergers Directive), SI 2008/1579 reg 4(2) (reg 3(3) is deemed 
always to have had effect as if it also provided for Sch 3 to have effect, so far as relating to cross-border transfers of 
business, in relation to transfers which take place on or after 1 January 2007.). 


Derivative contracts 
3 FA 2002 is amended as follows. 


4 After paragraph 30F of Schedule 26 (European cross-border mergers) (inserted by para- 
graph 19 of Schedule 1) insert— 


“Transparent Entities 


30G— (1) This paragraph applies in relation to a transfer of a business, or a part of a 
business, where— 
(a) the transfer is of a kind to which paragraph 30D(1) or (2) applies (or to which either of 
those provisions would apply if the business, or the part of the business, transferred were 
carried on by the transferor in the United Kingdom and one of the conditions mentioned 
in paragraph 30D(1)d) were satisfied in relation to the transferee, or each of the 
transferees), and 
(6) the transferor is a transparent entity. 


(2) Where this paragraph applies paragraph 30D(3) does not apply in relation to the transfer. 


(3) If, as a result of a transfer to which this paragraph applies, a transfer profit would, but for 
the Mergers Directive, have been chargeable to tax under the law of a member State other 
than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief), including 
any arrangements having effect by virtue of section 788 of that Act (bilateral relief), shall 
apply as if that tax, calculated in accordance with sub-paragraph (5), had been chargeable. 


(4) In sub-paragraph (3) “transfer profit” means a profit accruing to a transparent entity in 
respect of a derivative contract (or which would be treated as accruing to that entity were it 
not transparent) by reason of the transfer of assets by the transparent entity to the transferee. 


(5) Tax is calculated in accordance with this sub-paragraph if— 
(a) so far as permitted under the law of the relevant member State, losses arising on the 


transfer are set against profits arising on the transfer, and 
(b) any relief available under that law has been claimed. 


30H— (1) This paragraph applies in relation to a merger if— 
(a) the merger is of a kind to which paragraph 30B(1) applies, 


(b) the conditions in paragraph 30B(2) are satisfied in relation to the merger, and 
(c) one or more of the merging companies is a transparent entity. 


(2) Where this paragraph applies, if the assets and liabilities of a transparent entity are 
transferred to another company by reason of the merger, paragraph 30B(3) shall not apply. 


(3) If, as a result of a merger in relation to which this paragraph applies, a merger profit 
would, but for the Mergers Directive, have been chargeable to tax under the law of a member 
State other than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief), 
including any arrangements having effect by virtue of section 788 of that Act (bilateral relief), 
shall apply as if that tax, calculated in accordance with sub-paragraph (5), had been 
chargeable. 

(4) In sub-paragraph (3) “merger profit” means a profit in respect of a derivative contract 
accruing to a transparent entity (or which would be treated as accruing to that entity were it 
not transparent) by reason of the transfer of assets by the transparent entity to another 
company on the merger. 


(5) Tax is calculated in accordance with this sub-paragraph if— 


(a) so far as is permitted under the law of the relevant member State, losses arising on the 
transfer are set against profits arising on the transfer, and 
(b) any relief available under that law has been claimed. 


30I— (1) In paragraphs 30A to 30H, unless the contrary intention appears— 


(a) “the Mergers Directive” means Council Directive 90/434/ EEC of 23rd July 1990 on 
mergers, transfers &c., 

(b) “company” (except in paragraph 30B) means an entity listed as a company in the 
Annex to the Mergers Directive, and 
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(c) “transparent entity” means an entity which is resident in a member State other than the 
United Kingdom and is listed as a company in the Annex to the Mergers Directive, but 
which does not have an ordinary share capital (within the meaning given by:section 832 of 
the Taxes Act). 


(2) For the purposes of those paragraphs and sub-paragraph (1) above, a company is resident 
in a member State if— 
(a) it is within a charge to tax under the law of the State as being resident for that purpose, 
and 
(b) it is not regarded, for the purpose of any double taxation relief arrangements to which 
the State is a party, as resident in a territory not within a member State.”. 


Intangible assets 


5 After paragraph 85A of Schedule 29 (European cross-border mergers) (inserted by para- 
graph 12 Schedule 2) insert— 


“Transparent Entities 


85B— (1) This paragraph applies in relation to a transfer of a business, or a part of a 
business, where— 
(a) the transfer is of a kind to which paragraph 85(1) or (1A) applies (or to which either of 
those provisions would apply if the business, or the part of the business, transferred were 
carried on by the transferor in the United Kingdom), and 
(6) the transferor is a transparent entity. 


(2) Where this paragraph applies paragraph 85(2) does not apply in relation to the transfer. 


(3) If, as a result of a transfer to which this paragraph applies, a transfer profit would, but for 
the Mergers Directive, have been chargeable to tax under the law of a member State other 
than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief), including 
any arrangements having effect by virtue of section 788 of that Act (bilateral relief), shall 
apply as if that tax, calculated in accordance with sub-paragraph (5), had been chargeable. 


(4) In sub-paragraph (3) “transfer profit” means a profit which would be treated as accruing 
to a transparent entity in respect of an intangible fixed asset were it not transparent, by 
reason of the transfer of assets by the transparent entity. 


(5) Tax is calculated in accordance with this sub-paragraph if— 


(a) so far as permitted under the law of the relevant member State, losses arising on the 
transfer are set against profits arising on the transfer, and 
(b) any relief available under that law has been claimed. 


85C— (1) This paragraph applies in relation to a merger if— 
(a) the merger is of a kind to which paragraph 85A(1) applies, 
(b) the conditions in paragraph 85A(2) are satisfied in relation to it, 
(c) one or more of the merging companies is a transparent entity. 


(2) Where this paragraph applies, if the assets and liabilities of a transparent entity are 
transferred to another company by reason of the merger, paragraph 85A(3) shall not apply. 


(3) If, as a result of a merger in relation to which this paragraph applies, a merger profit 
would, but for the Mergers Directive, have been chargeable to tax under the law of a member 
State other than the United Kingdom, Part 18 of the Taxes Act 1988 (double taxation relief), 
including any arrangements having effect by virtue of section 788 of that Act (bilateral relief), 
shall apply as if that tax, calculated in accordance with sub- pepe (5); had been 
chargeable. 


(4) In sub- -paragraph (3) “merger profit” means a profit which would be atau as accruing to 
a transparent entity in respect of an intangible fixed asset were it not a by’ reason 
of ‘the transfer of assets by the transparent entity on the merger. § 


(5) Tax is calculated in accordance with this sub-paragraph if— 
(a) so far as is permitted under the law of the relevant member State, losses ¢ arising on the 
transfer are set against profits arising on the transfer, and 
(b) any relief available under that law has been claimed, 

85D— (1) In paragraphs 85B and 85C— 
(a) “the Mergers Directive” means Council Directive 90/434/ EEC of, 23rd Ih 1990 on 
mergers, transfers &c., 
©) “company” means an entity listed as a company in the Annex to’ the Metgers Directive, 


ae ‘transparent entity” means an entity which is resident in a mentees delle ote: than the 
United Kingdom and is listed as a company, in the Annex to the Mergers: Directive, but 
which does not have an ordinary share capital (within the meaning given, by section 832 of 
the Taxes Act). ener 21sgiom 


(2) For the purposes of those paragraphs and sub-paragraph () above, a pseriioen is resident 
in a member State if— A sclt ot xonmA 
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(a) it is within a charge to tax under the law of the State as being resident for that purpose, 
and 

(b) it is not regarded, for the purpose of any double taxation relief arrangements to which 
the State is a party, as resident in a territory not within a member State.”. 


2007/3278 
Energy-Saving Items (Income Tax) Regulations 2007 


Made by the Treasury under ITTOIA 2005 ss 312 and 314 


Made. . 2... 2 1S November 2007 
Laid before the House of Commons ©)». 2). 16 November 2007 
Coming into force. . . . . . . .-. . . . . .6 December 2007 


Commentary—Simon’s Taxes B6.207. 


1 Citation, commencement and interpretation 

(1) These Regulations may be cited as the Energy-Saving Items (Income Tax) Regulations 2007, 
shall come into force on 6th December 2007, and shall have effect in respect of expenditure 
incurred on or after 6th April 2007. 


(2) In these Regulations— 

“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005; 

“deduction” means a deduction allowed under section 312 of ITTOIA 2005 (deduction for 

expenditure on energy-saving items); 

“maximum amount” shall be construed in accordance with regulation 3(1); 

“relevant expenditure” means— 
(a) expenditure incurred in acquiring and installing an energy-saving item in a dwelling- 
house, or 
(b) in so far as it is for the benefit of a dwelling-house, expenditure incurred in acquiring 
and installing an energy-saving item in a building containing that dwelling-house. 


2 Items of an energy-saving nature 
The following descriptions of items of an energy-saving nature are specified for the purposes of 
section 312(5)(c) of ITTOIA 2005— 

(a) hot water system insulation; 

(b) draught proofing; 

(c) solid wall insulation; and 

(d) floor insulation. 


3 Restrictions on relevant expenditure to be taken into account: general 

(1) The maximum amount of the relevant expenditure which may be taken into account in 
calculating the deduction is £1,500 per dwelling-house. 

(2) Paragraph (1) applies irrespective of the number of persons incurring relevant expenditure or 
entitled to a deduction in respect of a dwelling-house. 

(3) If the person entitled to the deduction has received a contribution from any other person 
towards the relevant expenditure incurred, that contribution shall be excluded in calculating the 
relevant expenditure incurred by the person entitled to the deduction. 


(4) Further rules (to be applied in the order stated) are set out in— 
(a) regulation 4 (first further rule: apportionment of relevant expenditure benefiting more 


than one property); aye ! 
(b) regulation 5 (second further rule: restriction of relevant expenditure to the maximum 


amount); 
(ce) regulation 6 (third further rule: apportionment of relevant expenditure if a dwelling-house 
or building is owned jointly or in common or is subject to differing estates or interests). 


4 First further rule: apportionment of relevant expenditure benefiting more than one property 
(1) This regulation applies to relevant expenditure which is incurred in acquiring and installing 
an energy-saving item— 
(a) in more than one dwelling-house, 
_ (b) in a building containing more than one dwelling-house, or 
(c) in a building containing one or more dwelling-houses and one or more properties which 
are not dwelling-houses. 


(2) The relevant expenditure must be apportioned on a just and reasonable basis to all the 
properties which benefit from it. 


(3) The amount of the relevant expenditure for which a deduction is allowable i in respect of a 
dwelling-house shall not exceed the amount which is apportioned to that dwelling-house. 
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5 Second further rule: restriction of relevant expenditure to the maximum amount 


(1) This regulation applies if the relevant expenditure benefiting a particular dwelling-house 
(including any relevant expenditure apportioned to the dwelling-house under regulation 4) 
exceeds the maximum amount. 


(2) The relevant expenditure must be restricted to the maximum amount. 


6 Third further rule: apportionment of relevant expenditure if a dwelling-house or building is 
owned jointly or in common or is subject to differing estates or interests 


(1) This regulation applies if relevant expenditure is incurred benefiting a dwelling-house and the 
dwelling-house or the building containing it— 


(a) is owned jointly or in common by the person entitled to the deduction and by other 
persons, or 
(b) is subject to differing estates or interests. 


(2) The relevant expenditure (restricted if necessary to the maximum amount) must be 
apportioned on a just and reasonable basis. 


(3) The amount of the deduction to which the person entitled to it is entitled shall not exceed the 
amount apportioned to that person in accordance with paragraph (2). 


7 Further provisions 


(1) This regulation applies if any question arises under regulations 3(3) or 4 to 6 as to the 
amount of the deduction to which a person may be entitled. 


(2) The amount shall be treated as if it were an amount specified in a paragraph of 
subsection (1) of section 42 of ICTA 1988 (appeals against determinations under sections 34 to 
36 or Chapter 4 of Part 3 of the Income Tax (Trading and Other Income) Act 2005), and the 
procedure set out in that section shall apply accordingly. 


8 Revocation of the Energy-Saving Items Regulations 2007 (SI 2007/831) 
The Energy-Saving Items Regulations 2007 (SI 2007/831) are revoked. 


2007/3338 
Securitisation Companies (Application of Section 83(1) of the Finance Act 2005: 
Accounting Standards) Regulations 2007 


Made by the Treasury under FA 2005 s 83(7A) and (7B) 


iVMade: ae com chovwted,. »,3 December an 

Laid before the House of C ommons . . . . . . .4 December 2007 

Coming into force .. . «2 « » « » » weno: sd Decenueme aus 
Commentary—Simon’s Taxes B2.107. 


1 Citation and commencement 


These Regulations may be cited as the Securitisation Companies (Application of Section 83(1) of 
the Finance Act 2005: Accounting Standards) Regulations 2007 and shall come into force on 
27th December 2007. 


2 Application of section 83(1) of the Finance Act 2005: accounting standards 
(1) This regulation applies where— 


(a) subsection (1) of section 83 of the Finance Act 2005 (application of accounting standards 


to securitisation companies) applies to a company in relation to a period of apie ending 
before Ist January 2008, and 


(b) the company— 
(i) became party to a capital market arrangement referred to in subsection (3)(¢) of that 


section or a related transaction before Ist January 2008 and continues to be party to that 
arrangement or transaction, or 


(ii) is a warehouse company where any of the financial assets referred to in auseetion (6) 
of that section were acquired before Ist January 2008. 
(2) Subsection (1) of section 83 of the Finance Act 2005 shall apply in relation oe periods of 
account ending on or after Ist January 2008 but before Ist January 2017. 
This is subject to paragraph (3). no rege 


(3) Paragraph (2) shall not apply to a company that elects that the eee shall not t apply to 
it. 


(4) An election under paragraph (3)— as ‘camille belo : 
(a) must be made in writing to Her Majesty’s Revenue and Customs, 
(b) must be made before the end of the first accounting period oe on or dri ee aay 
2008, and a) tm towesns od dé) 


(c) is irrevocable. es Here sevod- onillowb 


] 
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3 Modification of provisions of, and made under, the Corporation Tax Acts 


(1) This regulation applies in relation to the first period of account of a securitisation company 
in the case of which section 83(1) of the Finance Act 2005 does not apply by virtue of that 
section itself or regulation 2 (“the first period”) where— 
(a) the company continues to be party to a capital market arrangement or a related 
transaction, or 
(b) the company would continue to be a warehouse company if that section continued to 
apply. 
(2) Where this regulation applies— 
(a) there shall be treated as arising any adjustment that would have been made in accordance 
with section 64 of the Finance Act 2002 (adjustment on change of basis) in any previous 
period of account had section 83 of the Finance Act 2005 not applied to that period; 
(b) in relation to the Loan Relationships and Derivative Contracts (Change of Accounting 
Practice) Regulations 2004— 
(i) the prescribed period in regulation 3A shall be treated as beginning with the first 
period, and 
(ii) there shall be treated as prescribed by regulation 4 any debit or credit that would have 
been brought into account in accordance with regulation 3 in any previous period had 
section 83 of the Finance Act 2005 not applied to that period. 
This is subject to paragraph (3). 
(3) Any amount brought into account on the application of this regulation must be just and 
reasonable in the circumstances and with regard to whether as a result any amounts cease to be 
brought into account or are brought into account more than once. 


4 Interpretation 
For the purposes of these Regulations— 
(a) “party” to a capital market arrangement or a related transaction includes a party to an 
agreement which— 
(i) forms part of the arrangement, 
(ii) provides for the raising of finance as part of the arrangement, or 
(iii) is necessary for the purposes of implementing the arrangement; 
(6) one or more transactions are to be regarded as related transactions, in the case of any 
capital market arrangement, if it would be reasonable to assume, from either or both of— 
(i) the likely effect of the transactions, and 
(11) the circumstances in which the transactions are entered into or effected, 
that none of the transactions would have been entered into or effected independently of the 
arrangement; 
(c) transactions are not prevented from being related transactions, in the case of any capital 
market arrangement, just because the transactions— 
(i) are not between the same parties, or 
(11) are not between the parties to the capital market arrangement. 


i 


2007/3402 
Taxation of Insurance Securitisation Companies Regulations 2007 


Made by the Treasury under FA 2005 s 84 


WViGdGn sees emi oe es ae Aniecemar LO0n 
Laid before the House of Commons... . . . «5 December 2007 
COTA AI LON OLG Cua sh ee, oe abe to ark eel ot . 28 December 2007 


Commentary—Simon’s Taxes B2.107. 


Preliminary 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Taxation of Insurance Securitisation Companies 
Regulations 2007 and shall come into force on 28th December 2007 immediately after the 
coming into force of the Taxation of Securitisation Companies (Amendment No 2) Regula- 
tions 2007. 

(2) These Regulations have effect from the beginning of periods of account beginning on or after 
Ist January 2007 and current on 4th December 2007. 


2 Interpretation 
(1) In these Regulations— 


“capital market arrangement” and “capital market investment” have the same meaning as in 
section 72B(1) of the Insolvency Act 1986 (see paragraphs |, 2. and 3 of Schedule 2A to that 
Act); 
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“ICTA® means the Income and Corporation Taxes Act 1988; 
“independent persons” means persons who are not connected with a company (and: see 
paragraph (3)); 
“insurance special purpose vehicle” and “Insurance Prudential Sourcebook” have the same 
meanings as in section 431(2) of ICTA. 
(2) Section 839 of ICTA (connected persons) applies for the purposes of the definition of 
“independent persons”, except that in applying the definition of “control” in that section a 
person is not to be treated as a participator in a company by reason only that he is a loan 
creditor of the company. 


3 Scope of these Regulations 
(1) These Regulations make provision as to the application of the Corporation Tax Acts in 
relation to an insurance securitisation company. 
(2) The Regulations deal with the following matters— 
(a) they define “insurance securitisation company” (see regulation 4); 
(b) they provide that the Regulations do not apply if an insurance securitisation company has 
an unallowable purpose (see regulation 5); 
(c) they make provision for the application of accounting standards to an insurance securiti- 
sation company (see regulation 6); 
(d) they make supplementary provision in relation to the application, modification and 
non-application of provisions of the Corporation Tax Acts (see regulations 7 to 11). 


Insurance Securitisation Companies 


4 Meaning of insurance securitisation company 


(1) For the purposes of these Regulations an “insurance securitisation company” means a 
company that is an insurance special purpose vehicle and— 


(a) meets conditions A to C, or 

(b) whose liabilities representing debtor relationships are owed wholly or mainly to a 
note-issuing company or intermediate borrowing company within the Taxation of Securitisa- 
tion Companies Regulations 2006. 


(2) Condition A 1s that the company is within section 84(2)(a) of the Finance Act 2005. 
(3) Condition B is that the securities that represent the capital market investment referred to in 
section 84(2)(a)(i1) of that Act are issued wholly or mainly to independent persons. 


(4) Condition C is that the total value of the capital market investments made under the capital 
market arrangement referred to in section 84(2)(a)(iii) of that Act is at least £10. million. 


5 Insurance securitisation companies that have an unallowable purpose 


(1) These Regulations do not apply or will cease to apply to an insurance securitisation company 
that— ) 
(a) has an unallowable purpose, or 
(b) at any time has had an unallowable purpose. 


(2) Where these Regulations cease to apply by virtue of this regulation the yedduntins Beriod of 
the company shall end. 


(3) For the purpose of these Regulations an insurance securitisation company hasan unallow- 
able purpose if the purpose for which the company is a party to— 

(a) the capital market arrangement, 

(b) any related transaction, or 

(c) any transaction in pursuance of the capital market arrangement, 
includes a purpose which is not amongst the business or other cominerciat Beaboses eh the 
company. 
(4) If one of the purposes for which an insurance securitisation company is at any time a party 
to— 

(a) any capital market arrangement, 109 ,n0i 

(b) any related transaction in the case of any capital market arangement. or 

(c) any transaction in pursuance of any capital market arrangement, TOO 


is a tax avoidance purpose, that purpose shall be taken to be a business or. other commercial 
purpose of the company only where it is not the main purpose, or one of the main ners for 
which the company is party to the arrangements or transaction, atthat.time,. 


(5) For the purpose of this regulation— if > bag THO: cis 
(a) One or more transactions are to be regarded as lad transaction in the case of a 
arrangements, if it would be reasonable to assume, from either or both of— «s)st.q 0! 

(i) the likely effect of the transactions, and noislumeA seers ctl (1) 
(ii), the circumstances in which the transactions are entered into or effected, ..., pees” 


that none of the transactions would have been entered into or effected'independently of the 
arrangements; and (oA 
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(b) transactions are not prevented from being related transactions, in the case of any 
arrangements, just because the transactions— 
(i) are not between the same parties, or 
(ii) are not between the parties to the capital market arrangements. 
(6) In this regulation— 
“tax avoidance purpose” means any purpose that consists in securing a tax advantage for any 
other person; 
“tax advantage” has the same meaning as in section 840ZA of ICTA (tax avoidance). 


6 Application of accounting standards to insurance securitisation companies 


For the purposes of the Corporation Tax Acts as they apply to an insurance securitisation 
company, generally accepted accounting practice shall be taken to be UK generally accepted 
accounting practice as it applied for a period of account ending on 31 December 2006 but 
excluding the application of Financial Reporting Standard 26 issued in December 2004 by the 
Accounting Standards Board. 


Supplementary Provisions 


7 Application, modification and non-application of provisions of the Corporation Tax Acts 


In relation to an insurance securitisation company the provisions of the Corporation Tax Acts 
have effect in accordance with regulations 8 to 11. 


8 ICTA 

(1) ICTA has effect as follows. 

(2) In section 209(2) (meaning of distribution) paragraphs (5) to (f) shall not apply in relation to 
any interest paid or other distribution made by an insurance securitisation company. 

(3) For the purposes of Chapter 4 of Part 10 (group relief) an insurance securitisation company 
shall not be treated as the member of any group or consortium. 


9 The Taxation of Chargeable Gains Act 1992 

(1) Taxation of Chargeable Gains Act 1992 has effect as follows. 

(2) Section 171 (transfers within a group: general provisions) shall not apply if “company B” in 
subsection (1) of that section is an insurance securitisation company. 


(3) Section 179A (reallocation within group of gain or loss accruing under section 179) shall not 
apply if “company C” in that section is an insurance securitisation company. 


10 The Finance Act 1996 

(1) The Finance Act 1996 has effect as follows. 

(2) In Schedule 9 (loan relationships: special computational provisions)— 
(a) paragraph 2 (late interest) shall not apply if the person standing in the position of a 
creditor as respects a loan relationship within that paragraph is an insurance securitisation 
company; 
(b) paragraph 12 (continuity of treatment: groups etc) shall not apply if the “transferee 
company” or “transferor company” in subparagraph (1) of that paragraph is an insurance 
securitisation company; 
(c) paragraph 17 (deeply discounted securities where companies have a connection) shall not 
apply if the “issuing company” or the company standing in the position of a creditor in 
subparagraph (1) of that paragraph is an insurance securitisation company; 
(d) paragraph 18 (deeply discounted securities of companies) shall not apply if the “issuing 
company” or the company standing in the position of a creditor in subparagraph (1) of that 
paragraph is an insurance securitisation company. 


11 The Finance Act 2002 
(1) The Finance Act 2002 has effect as follows. 


(2) Paragraph 28 of Schedule 26 (derivative contracts: transactions within groups) shall not 
apply if the “transferee company” or “transferor company” in subparagraph (1) of that 
paragraph is an insurance securitisation company. 
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PART 1 
PRELIMINARY PROVISIONS AND INTERPRETATION 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Real Estate Investment Trusts (Joint Venture Groups) 
Regulations 2007 and shall come into force on 31st December 2007. 


(2) These Regulations shall have effect in relation to accounting periods that begin on or after Ist 
January 2007. 


2 Structure of these Regulations 
The structure of these Regulations is as follows— 


this Part contains preliminary provisions and provides for interpretation; 

Part 2 contains provisions which apply in the case of a single company to which Part 4 applies 
where the company carries on a joint venture with another person and the joint venture is 
conducted through a group of companies; and 

Part 3 contains provisions which apply in the case of a company which is a member of a group 
to which Part 4 applies where the company has an interest in a joint venture carried on by 
another group of companies. 


3 Interpretation: general 
(1) In these Regulations— 


(a) a reference to Part 4 is a reference to Part 4 of the Finance Act 2006, 
(b) a reference to a section (without more) is a reference to that section of the Finance 
Act 2006, and 
(c) a reference to Schedule 17 is a reference to Schedule 17 to the Finance Act 2006. 
(2) In these Regulations— 


“equity holder” has the meaning it has in regulation 4(1); 
“joint venture group” means— 


(a) a group of companies determined in accordance with section 134(2) to (4) carrying on a 
joint venture between a company to which Part 4 applies and another person, or — 
(b) a group of companies determined in accordance with section 134(2) to (4) carrying on a 
joint venture in which a member of a group to which Part 4 applies has an interest; 

“joint venture group look through notice” means— 


(a) in the case of a company to which Part 4 applies, a notice given under regulation 5, and 
(b) in the case of a group to which Part 4 applies, a notice given under regulation 17; 
“JVG (property rental business)” has the meaning it has in regulation 4(3); 
“JVG (residual)” has the meaning it has in regulation 4(3); 
“principal company” in relation to a joint venture group means the principal company 
referred to in section 134(2); 
“UK business of a joint venture group” is to be construed in accordance with regulation 4(5); 
“UK resident company” is to be construed in accordance with regulation 4(6); 
“venturing company” means the company referred to in regulation 5(1); and 
“venturing group” means the group referred to in regulation 17(1). 


4 Interpretation: specific terms 


(1) “equity holder” in relation to a member of a joint venture group means a person who— 
(a) holds ordinary shares in the member, or 
(b) is a loan creditor of the member in respect of a loan which is not a normal commercial 


loan within the meaning of paragraph 1(5) of Schedule 18 to the Income and Corporation 
Taxes Act 1988. 


(2) References to profits or assets available for distribution to equity holders in a Eames of a 
joint venture group do not include a reference to any profits or assets available for distribution to 
an equity holder other than as such. 

(3) In relation to a joint venture group— 


(a) “JVG (property rental business)” means the group while a notice under regulation 5 or 
regulation 17 applies to it in so far as it carries on property rental business which satisfies 
Conditions | and 2 of section 107, as that section is modified by paragraph 6 of Schedule 17 
but with ak to the group in that paragraph treated as references to the joint venture 
group, an 


(b) “TVG (residual)” means the group in so far as it carries on business 7 4s not property 
rental business. 


(4) In relation to a member of a joint venture group, a tend to property rental peAiess does 
not include property that is let by the member— 
(a) to a venturing company which gives notice under regulation 5 in respect of that member, 
or 
(b) to a member of a venturing group, where the principal company of the ee group 
gives notice under regulation 17 in respect of that member. ° is \2-—yahelseteno'D 
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(5) A reference to the UK business of a joint venture group is a reference to— 
(a) the property rental business of the UK resident members of the group, and 
(b) the property rental business in the United Kingdom of other members. 

(6) A reference to a UK resident company is a reference to a company which— 
(a) is resident in the United Kingdom, and 


(b) is not resident in another place in accordance with the law of that place relating to 
taxation. 


PART 2 
JOINT VENTURE GROUPS: SINGLE COMPANY REAL ESTATE 
INVESTMENT TRUSTS 


5 Notice 
(1) If the Conditions in regulation 6 are satisfied, a company to which Part 4 applies (“venturing 
company’) may give notice for these Regulations to apply. 
(2) The notice (a “joint venture group look through notice”) must specify— 
(a) the accounting period of the venturing company from the beginning of which these 
Regulations are to apply, and 
(6) the principal company of the joint venture group to which these Regulations are to apply. 


(3) The notice must be given in writing to the Commissioners for Her Majesty’s Revenue and 
Customs. 


(4) The notice must be signed by the company secretary or a director of — 
(a) the venturing company, and 
(6) the principal company of the joint venture group to which these Regulations are to apply. 
(5) A venturing company may give a joint venture group look through notice— 
(a) at the same time as it gives notice under section 109 (notice to enter the Real Estate 
Investment Trust regime), or 
(b) at any time when Part 4 applies to it. 
(6) The notice must be given before the beginning of the specified accounting period. 
This paragraph is subject to paragraphs (7) to (9). 
(7) A venturing company may give, within a period of 60 days beginning with the day on which 
these Regulations come into force, a joint venture group look through notice in respect of an 
accounting period that began on or after Ist January 2007 but before the date on which these 
Regulations come into force. 


6 Conditions for giving notice 

The Conditions referred to in regulation 5(1) are as follows. 

Condition 1 

The venturing company is carrying on a joint venture with another person. 

Condition 2 

The joint venture takes the form of a joint venture group. 

Condition 3 

At least one member of the joint venture group is carrying on a property rental business as 
defined in section 104 and as construed in accordance with regulation 4(4). 

Condition 4 

The venturing company is beneficially entitled to 40% or more of the profits available for 
distribution to equity holders in the principal company of the joint venture group. 

Condition 5 


The venturing company is beneficially entitled to 40% or more of the assets of the principal 
company of the joint venture group available to equity holders in the event of a winding up 


7 Duration and effect of notice 
(1) On giving notice in accordance with regulation 5 these Regulations shall apply to the 
venturing company and shall continue to apply unless and until— 

(a) the venturing company ceases to satisfy Condition 4 or 5 in regulation 6, or 

(b) Part 4 ceases to apply to the venturing company for any reason. 
(2) On giving notice in accordance with regulation 5 these Regulations shall apply to each 
company that is or becomes a member of the joint venture group and (other than regulation 16) 
shall continue to apply unless and until— 

(a) the venturing company ceases to satisfy Condition 4 or 5 in regulation 6, 

(b) Part 4 ceases to apply to the venturing company for any reason, or 

(c) the member ceases to be a member of the joint venture group. 
(3) Regulation 16 (early exit) shall continue to apply whether or not the circumstances are such 
that these Regulations otherwise cease to apply in accordance with this regulation. 
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(4) A notice under regulation 5 has effect— 


(a) in relation toa venturing company, and 
(b) for an accounting period of the venturing company, 


only if the Conditions referred to in regulation 8 are satisfied by the joint venture group in 
relation to that accounting period. 


8 Joint venture group: conditions for balance of business 


(1) This regulation applies where a joint venture group look through notice has been given under 
regulation 5 in respect of a joint venture group. 


(2) The joint venture group, taken as a whole, must satisfy Condition | in section 108 (conditions 
for balance of business), as modified by paragraph 7 of Schedule 17— 


(a) in the accounting period specified in the joint venture group look through notice, and 
(b) in each subsequent accounting period. 


(3) The joint venture group, taken as a whole, must satisfy Condition 2 in section 108 (conditions 
for balance of business), as modified by paragraph 7 of Schedule 17— 


(a) at the beginning of the accounting period specified in the joint venture group look 
through notice, and 
(b) at the beginning of each subsequent accounting period, 


(4) For the purposes of this regulation— 


(a) references in section 108 and in paragraph 7 of Schedule 17 to tax-exempt business shall 
be treated as references to the UK business of the joint venture group, 

(b) references in section 108 to the company shall be treated as references to the joint venture 
group, 

(c) references in paragraph 7 of Schedule 17 to G (property rental business) shall be treated as 
references to JVG (property rental business), and 

(d) references in paragraph 7 of Schedule 17 to G (residual) shall be treated as references to 
JVG (residual). 


9 Joint venture group: financial statements 


(1) If a joint venture group look through notice has been given under regulation 5 in respect of 
a joint venture group, the principal company of that group shall prepare financial statements for 
each of its accounting periods in respect of the joint venture group. 


(2) Paragraph 31 of Schedule 17 shall apply to the financial statements required under 
paragraph (1) with the following modifications. 


(3) References in paragraph 31 shall be construed as follows— 


(a) references to the principal company shall be treated as references to the principal company 
of the joint venture group, 

(b) references in sub-paragraph (2) to G (property rental business) shall be treated as 
references to JVG (property rental business), 

(c) ne fess: in sub-paragraph (2) to G (residual) shall be treated asa reference to JVG 
(residual), 

(d) the reference in sub-paragraph (2) to UK business shall be treated as a reference to. UK 
business of the joint venture group, and 

(e) references to a member of a group shall be treated as references to a member of the joint 
venture group. 


(4) For sub-paragraphs (5) and (6) there shall be treated as substituted— 


“(5) The financial statements for JVG (property rental business) and JVG (residual) shall 
exclude that percentage of income, expenses, gains, losses, assets and liabilities of any 
member of the joint venture group equalling the percentage of beneficial interest in that 
member not held by the members of the joint venture group. 


(6) For this purpose, the percentage of beneficial interest shall be determined a reference to 
the beneficial entitlement of the members of the a venture group to. Prothtts available for 
distribution to them as equity holders in the member.” am 


fl tiv) , 
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10 Venturing company: conditions for tax-exempt business and balance of business re 


(1) For the purposes of determining whether Condition’ 3 in: section 107(8) is satisfied, a 
venturing company must include the profits of the UK business, of the joint venture group to 
which it is beneficially entitled within the amount of the profits of its property rental business. 


(2) For the purposes of determining whether the venturing company has satisfied’ Condition 1 in 
section 108(2), a venturing company must include the profits of JVG (property rental business) 
to which it is beneficially entitled within the amount of profits arising from tax-exempt business. 


(3) For the purposes of determining whether the venturing company has satisfi ed Condition 1 in 
section 108(2), a venturing company must include the: profits of JVG (residual) to which it is 
beneficially entitled within the amount of profits arising from non-tax-exempt business; | 9") 
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(4) For the purposes of calculating whether the venturing company has satisfied Condition 2 in 
section 108(3), a venturing company must include the value of the assets of JVG (property rental 
business) to which it is beneficially entitled within the valuation of the assets involved in 
tax-exempt business. 


(5) For the purposes of calculating whether the venturing company has satisfied Condition 2 in 
section 108(3), a venturing company must include the value of the assets of JVG (residual) to 
which it is beneficially entitled within the valuation of the total value of assets held by the 
company. 

(6) For the purposes of this regulation— 


(a) the amount of the profits and the value of the assets of JVG (property rental business) is 
the amount shown in the financial statement for JVG (property rental business), 
(b) the amount of the profits and the value of the assets of JVG (residual) is the amount 
shown in the financial statement for JVG (residual), and 
(c) the profits or value of the assets of JVG (property rental business) or JVG (residual) to 
which the venturing company is beneficially entitled shall be determined by reference to the 
venturing company’s beneficial entitlement to profits of the principal company of the joint 
venture group available for distribution to equity holders. 
In this paragraph the references to financial statements means the financial statements prepared 
by the principal company of the joint venture group in accordance with paragraph 31(2) of 
Schedule 17 as applied by regulation 9. 


11 Venturing company: financial statements 

(1) Where a joint venture group look through notice has been given under regulation 5, a 

venturing company shall prepare financial statements, in accordance with the Real Estate 

Investment Trusts (Financial Statements of Group Real Estate Investment Trusts) Regula- 

tions 2006, for each of its accounting periods in respect of the joint venture group in respect of 
_which it has given a notice. 

(2) Paragraph 31 of Schedule 17 shall apply to the financial statements required under 

paragraph (1) with the following modifications. 

(3) References in paragraph 31 shall be construed as follows— 


(a) references to the principal company shall be treated as references to the venturing 
company, 

(b) references in sub-paragraph (2) to G (property rental business) shall be treated as 
references to the sum of C (tax exempt) and JVG (property rental business), 

(c) the reference in sub-paragraph (2) to G (residual) shall be treated as a reference to the sum 
of C (residual) and JVG (residual), 

(d) references to a member of a group shall be treated as references both to the venturing 
company and to each member of the joint venture group, and 

(e) for sub-paragraphs (5) and (6) there shall be treated as substituted— 

“(5) The financial statements for JVG (property rental business) and JVG (residual) shall 
exclude that percentage of the income, expenses, gains, losses, assets and liabilities of each 
member of the joint venture group equalling the percentage of beneficial interest in the joint 
venture group that is not held by the venturing company. 

(6) For this purpose, the percentage of the beneficial interest shall be determined by reference 
to beneficial entitlement to profits available for distribution to equity holders.”. 


12 Venturing company: profit: financing-cost ratio 
Section 115 and the regulations made under it shall apply to a venturing company to which these 
Regulations apply as if for subsection (2) there were substituted— 
“(2) That sum 1s— 
Profits / Financing Costs (external) 
where— 
(a) Profits means the aggregate of— 

(i) the profits of the tax-exempt business of the venturing company (before the offset 
of capital allowances, of losses from a previous accounting period and of amounts taken 
into account under section 120(3)), and 
(ii) the proportion of the profits of the UK business of the joint venture group arising 
in the accounting period as set out in the financial statements under regulation 9 to 
which the venturing company is beneficially entitled (before the offset of capital 
allowances, of losses from a previous accounting period and. of amounts taken into 
account under section 120(3)); 

(b) Financing Costs (external) means the aggregate of the amount of the financing costs 
_,.of the tax-exempt business of the venturing company and of the venturing company’s 
‘proportion of the amount of the financing costs of the UK business of the joint venture 
group but disregarding in both cases— 
_ (i) financing costs owed by the venturing company to any member of the joint venture 
group and vice versa, and 
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(ii) financing costs owed by one member of JVG (property rental business) to another 
member as set out in the financial statements under regulation 9; and 


(c) the venturing company’s proportion of the amount of the financing costs of the UK 
business of the joint venture group, as set out in the financial statements under regula- 
tion 9, shall be determined using the same proportion as the proportion of the profits of 
the principal company of the joint venture group available for distribution to equity 
holders to which the venturing company is beneficially entitled.”. 


13 Tax charges and exemptions: single company real estate investment trusts 


(1) This regulation specifies charges to, and exemptions from, tax which apply in the case of a 
venturing company and the members of a joint venture group to which these Regulations apply. 


(2) Section 111 (effects of entry), as modified by paragraph 9 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 


(a) references in paragraph 9 of Schedule 17 to G (pre-entry) shall be treated as references to 
the joint venture group before these Regulations applied to the group, 

(b) references in paragraph 9 of Schedule 17 to G (property rental business) shall be treated as 
references to JVG (property rental business), and 

(c) section 111(1) to (4) shall be treated as applying to the assets and business of the member 
only to the extent of the percentage of the beneficial interest which the venturing company 
has in the principal company of the joint venture group. 


(3) Section 112 (entry charge), as modified by paragraph 11 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 


(a) a reference to each member of a group to which Part 4 applies shall be treated as a 
reference to each member of the joint venture group to which these Regulations apply, 

(b) references to G (residual) shall be treated as references to JVG (residual), 

(c) the reference in subsection (3)(a) to the aggregate market value of assets shall be treated as 
a reference to the amount of the aggregate market value of the assets of the property rental 
business of the member to the extent of the percentage of the beneficial interest which the 
venturing company has in the principal company of the joint venture group, and 

(d) the reference in paragraph 11(2) of Schedule 17 to a company which joins a group to 
which Part 4 applies shall be treated as a reference to a company which joins a joint venture 
group in respect of which a notice under regulation 5 has been given. 


(4) Section 117 (cancellation of tax advantage), as modified by paragraph 15 of Schedule 17, 
shall apply to the members of a joint venture group as it applies to members of a group to which 
Part 4 applies. 


(5) Section 119(1) (profits exemption from corporation tax), as modified by paragraph 17, of 
Schedule 17, shall apply in relation to a UK resident member of a joint venture group with the 
following further modifications— 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), 
(b) references to G (residual) shall be treated as references to JVG (residual), 
(c) references to C (tax-exempt) shall be treated as references to the member if or in so far as 
it is a member of JVG (property rental business), and 
(d) the reference in section 119(1) to profits arising from the business of C (tax-exempt) shall 
be treated as a reference to the profits arising from the member’s property rental business to 
which the venturing company is beneficially entitled. 


(6) Section 120 (calculation of profits) shall apply in relation to a member of a joint venture 
group. 
(7) Section 124(1) and (2) (gains exempt from corporation tax), as modified by ieeaianh 21 of 
Schedule 17, shall apply in relation to a member of a joint venture group to the extent of the 
percentage of the beneficial interest which the venturing company has in the principal company 
of the joint venture group with the following further modifications— 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), 
(b) references to G (residual) shall be treated as references to JVG (residitall maa 
(c) the reference in paragraph 21(2) of Schedule 17 to paragraph 3166) shall. be pasted asa 
reference to that paragraph as substituted by regulation 9(4). 


(8) Section 125 (movement of assets out of ring-fence) and section 126 (movement ef. assets into 
ring-fence), as modified by paragraphs 21 and 22 of Schedule 17, shall apply in relation to a UK 
resident member of the joint venture group to the extent of the percentage of the beneficial 
interest which the venturing company has in the principal SuSE os of the joint venture group 


with the following further modifications— atonal 1( 4 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), $6 OHIO 1} 


(b) references to G (residual) shall be treated as references to JVG (residual), andes 
(c) the reference in paragraph 21(2) of Schedule 17 to paragraph autos shall be treated as a 
reference to that paragraph as substituted by regulation 9(4). iv btqOsE, 


11183 REIT (Joint Venture Groups) Regulations 2007 2007/3425 reg 14 


(9) Section 131 (effects of cessation), as modified by paragraph 25 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 
(a) references in paragraph 25 of Schedule 17 to G (property rental business) shall be treated 
as references to JVG (property rental business), 
(b) the reference in paragraph 25 of Schedule 17 to G (residual) shall be treated as a reference 
to JVG (residual) 
(c) the reference in paragraph 25 of Schedule 17 to G (post-cessation) shall be treated as a 
reference to the joint venture group after these Regulations (other than regulation 16 (early 
exit)) cease to apply to the group, and 
(d) section 131(1) to (4) shall be treated as applying to the assets and business of the member 
only to the extent of the percentage of the beneficial interest which the venturing company 
has in the principal company of the joint venture group. 


(10) For the purposes of this regulation the percentage of the beneficial interest which a 
venturing company has in the principal company of the joint venture group is the percentage of 
the profits of the principal company available for distribution to equity holders to which the 
venturing company is beneficially entitled. 


14 Changes in company shareholdings: entry charges 
(1) Paragraph (2) applies if a venturing company to which these Regulations apply— 
(a) becomes the principal company of a group to which Part 4 applies, 
(b) gives a joint venture group look through notice under regulation 17 in respect of that 
group and a joint venture group to which Part 2 of these Regulations applies, and 
(c) the venturing company’s shareholding in a member of the joint venture group remains the 
same. 
(2) Sections 111 and 112 shall not operate to impose on the member of the joint venture group a 
charge to corporation tax under section 112(1)— 


(a) if the member is UK resident, in respect of the assets involved in its property rental 
business, and 
(b) if the member is non-UK resident, in respect of the assets involved in its property rental 
business in the United Kingdom. 
(3) Paragraph (4) applies if a venturing company to which these Regulations apply— 
(a) becomes the principal company of a group to which Part 4 applies, 
(b) gives a joimt venture group look through notice under regulation 17 in respect of that 
group and a joint venture group to which Part 2 of these Regulations applies, and 
(c) the venturing company’s shareholding in a member of the joint venture group increased in 
the period between the date on which the venturing company gave a joint venture group look 
through notice under regulation 5 in respect of the member (“the first notice”) and the date on 
which the notice under regulation 17 is given. 
(4) The notional income calculated under section 112, as modified by paragraph 11 of 
Schedule 17, and as further modified by regulation 23, shall be reduced by the amount of the 
notional income that was calculated as arising under section 112, as modified by paragraph 11 of 
Schedule 17 and as further modified by regulation 13— 
(a) if the member is UK resident, in respect of the assets involved in its property rental 
business at the beginning of the accounting period specified in the first notice, and 
(b) if the member is non-UK resident, in respect of the assets involved in its property rental 
business in the United Kingdom at the beginning of the accounting period specified in the 
first notice. 
(5) Paragraphs (6) and (7) apply if a venturing company to which these Regulations apply— 
(a) becomes the principal company of a group to which Part 4 applies, 
(b) increases its shareholding to 75% or more in a member of a joint venture group to which 
Part 2 of these Regulations applies, and 
(c) gives a notice under section 109 (as modified by paragraph 8 of Schedule 17) making the 
member and the venturing company members of a group to which Part 4 applies. 
(6) Sections 111 and 112, as modified by paragraphs 9 to 11 of Schedule 17, shall continue to 
apply subject to paragraph (7). 
(7) The notional income shall be reduced by the amount of notional income that was calculated 
as arising under section 112, as modified by paragraph 11 of Schedule 17 and as further 
modified by regulation 13— 
(a) if the member is UK resident, in respect of the assets involved in its property rental 
business at the beginning of the accounting period specified in the joint venture group look 
through notice given under regulation 5 in respect of the member, and 
(b) if the member,is non-UK resident, in respect of the assets involved in its property rental 
business in the United Kingdom at the beginning of the accounting period specified in the 
joint venture group look through notice given under regulation 5 in respect of the member. 


This is subject to paragraph (8). 
(8) If the member joined the joint venture group after the end of the accounting period specified 
in the notice under regulation 5 applying these regulations to the joint venture group, 


sIS 


2007/3425 reg 14 Statutory Instruments 11184 


paragraph (7) shall apply with references to the accounting period specified in the joint venture 
group look through notice treated as references to the date the member joined the joint venture 


group. 


15 Non-resident members of joint venture group: single company real estate investment trusts 


(1) This regulation applies if a notice under regulation 5 has been given applying these 
Regulations to a joint venture group which includes a non-UK resident member. 


(2) Paragraph 32 of Schedule 17 shall apply with the following modifications— 


(a) in sub-paragraph (1) the reference to a “non-UK resident company which is a member of 
a group to which Part 4 applies” shall be treated as a reference to a non-UK resident company 
which is a member of the joint venture group to which these Regulations apply, 
(b) in sub-paragraph (7)— 
(i) the reference to a “UK resident member of a group to which Part 4 applies” shall be 
treated as a reference to the venturing company to which these Regulations apply, and 
(ii) the reference to a “non-UK resident member of the group” shall be treated as a 
reference to a non-UK resident member of the joint venture group to which these 
Regulations apply, and 
(c) in sub-paragraph (8) the reference to “UK resident member of the group” shall be treated 
as a reference to a UK resident member of the joint venture group. 


(3) Section 112, as modified by paragraph 11 of Schedule 17, shall apply to the non-UK resident 
member of the joint venture group as if the reference in sub- paragraph (1)(d) of that paragraph 
to “non-UK resident members” were a reference to non-UK resident members of a joint venture 
group to which these Regulations apply. 


16 Early exit 
(1) Paragraph (2) applies if a joint venture group look through notice has been given in 
accordance with regulation 5 applying these Regulations to a member of a joint venture group 
and— 
(a) these Regulations (other than this regulation) cease to apply in accordance with regula- 
tion 7, and 
(b) these Regulations had applied to the member for a continuous period, immediately before 
these Regulations (other than this regulation) ceased to have effect, of less than ten years. 
(2) Section 132(2) and (3), as modified by paragraph 27 of Schedule 17, shall apply with the 
following further modifications— 


(a) the reference in paragraph 27(a) to a member of the group shall be treated as a reference 
to the member of the joint venture group, 

(b) the reference in paragraph 27(b) to G (property rental business) shall be treated as a 
reference to JVG (property rental business), 

(c) the references in section 132(2) to sections 111(2), 125(2) and 131(3) shall be treated ‘as 
references to each of those sections as applied by these Regulations, and 

(d) in section 132(3)(6) the date of cessation shall be treated as the date on which these 
Regulations (other than this regulation) ceased to apply. 


(3) Paragraph (4) applies if a UK resident member of a joint venture group in respect of which 
a joint venture group look through notice has been given in accordance with regulation 5 ceases 
to be a member of that group, and 


(a) the notice applied these Regulations to the member for a continuous period of less than 
ten years, or 

(b) the member had been a member of the joint venture group fora ribose sila of less 
than ten years. 


(4) Section 132(2) and (3), as modified by paragraph 28(2) of Schedule 1, shall apply rl the 
following further modifications— 


(a) the reference in paragraph 28(2)(a) to G (property rental brasil) shall be treated as a 
reference to JVG (property rental business), 

(b) the reference in paragraph 28(2)(b) to a member of the group shalt be treated asa 
reference to a member of the joint venture group, 

(c) the reference in section 132(2) to a company shall be treated as a reference i the Eanes 
of the joint venture group, and 

(d) the references in section 132(2) to sections 111(2), 125(2) and 131(3), shall be treated as 
references to each of those sections as applied by these Regulations. 


Trvsee « 


PART 3 ong te ee eae 
JOINT VENTURE GROUPS: GROUP REAL ESTATE INVESTMENT TRUSTS 
17 Notice Cyt q ce 19 xi iis ants 


(1) If the Conditions i in regulation 18 are satisfied, a group of compainics: to which Part4 zpplikE 
(“venturing group”) may give notice for these Regulations to apply..:1) noniep sodrrommenlsdly(3) 


(2) The notice (a “joint venture group look through notice”) must specify) on of) 
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(a) the accounting period of the principal company of the venturing group from the 

beginning of which these Regulations are to apply, and 

(b) the principal company of the joint venture group to which these Regulations are to apply. 
(3) The notice must be given in writing by the principal company of the venturing group to the 
Commissioners for Her Majesty’s Revenue and Customs. 
(4) The notice must be signed by the company secretary or a director of — 

(a) the principal company of the venturing group, and 

(b) the principal company of the joint venture group to which these Regulations are to apply. 
(5) The principal company of a venturing group may give a joint venture group look through 
notice— 

(a) at the same time it gives notice under section 109, as modified by paragraph 8 of 

Schedule 17, (notice to enter the Real Estate Investment Trust regime), or 

(b) any later time when Part 4 applies to it. 
(6) The notice must be given before the beginning of the specified accounting period. 
This paragraph is subject to paragraphs (7) to (9). 
(7) The principal company of a venturing group may give, within a period of 60 days beginning 
with the day on which these Regulations come into force, a joint venture group look through 
notice in respect of an accounting period that began on or after Ist January 2007 but before the 
date on which these Regulations come into force. 


18 Conditions for giving notice 

The Conditions referred to in regulation 17 are as follows. 

Condition 1 

The venturing group is carrying on a joint venture with another person. 

Condition 2 

The joint venture takes the form of a joint venture group. 

Condition 3 

At least one member of the joint venture group is carrying on property rental business as defined 
in section 104 and as construed in accordance with regulation 4(4). 

Condition 4 

The members of the venturing group are, in aggregate, beneficially entitled to 40% or more of 
the profits available for distribution to equity holders in the principal company of the joint 
venture group. 

Condition 5 

The members of the venturing group are; in aggregate, beneficially entitled to 40% or more of 
the assets of the principal company of the joint venture group available to equity holders in the 
event of a winding up. 


19 Duration and effect of notice 
(1) On giving notice in accordance with regulation 17 these Regulations shall apply to the 
venturing group and shall continue to apply unless and until— 

(a) the venturing group ceases to satisfy Condition 4 or 5 in regulation 18, or 

(b) Part 4 ceases to apply to the venturing group for any reason. 
(2) On giving notice in accordance with regulation 17 these Regulations shall apply to each 
company that is or becomes a member of the joint venture group and (other than regulation 26) 
shall continue to apply unless and until— 

(a) the venturing group ceases to satisfy Condition 4 or 5 in regulation 18, 

(b) Part 4 ceases to apply to the venturing group for, any reason, or 

(c) the member ceases to be a member of the joint venture group. 
(3) Regulation 26 (early exit) shall continue to apply whether or not the circumstances are such 
that these Regulations otherwise cease to apply in accordance with this regulation, 
(4) A notice under regulation 17 has effect— 

(a) in relation to a venturing group, and 

(b) for an accounting period of the principal company of the venturing group, 
only if the Conditions referred to in regulation 20 are satisfied by the joint venture group in 
relation to that accounting period. 


20 Joint venture group: conditions for balance of business 
(1) This regulation applies if a joint venture group look through notice under regulation 17 has 
been given in respect of a joint venture group. 
(2) The joint venture group, taken as a whole, must satisfy Condition | in section 108 (conditions 
for balance of business), as modified by paragraph 7 of Schedule 17— 
- (a) in the:accounting period specified in the joint venture nate look nea as notice, and 
(b) in each subsequent accounting period. 
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(3) The joint venture group, taken as a whole, must satisfy Condition 2 in section 108 (conditions 
for balance of business), as modified by paragraph 7 of Schedule 17— 


(a) at the beginning of the accounting period specified in the joint venture group look 
through notice, and 
(b) at the beginning of each subsequent accounting period. 


(4) For the purposes of this regulation— 


(a) references in section 108 and in paragraph 7 of Schedule 17 to tax-exempt business shall 

be treated as references to the UK business of the joint venture group, 

(b) references in section 108 to the company shall be treated as references to the joint venture 
roup 

ae references in paragraph 7 of Schedule 17 to G (property rental business) shall be treated as 

references to JVG (property rental business), and 

(d) references in paragraph 7 of Schedule 17 to G (residual) shall be treated as references to 

JVG (residual). 


21 Joint venture group: financial statements 


(1) If a joint venture group look through notice has been given under regulation 17 in respect of 
a joint venture group, the principal company of that group shall prepare financial statements for 
each of its accounting periods in respect of the joint venture group. 
(2) Paragraph 31 of Schedule 17 shall apply to the financial statements poe under 
paragraph (1) with the following modifications. 
(3) References in paragraph 31 shall be construed as follows— 
(a) references to the principal company shall be treated as references to the principal company 
of the joint venture group, 
(b) references in sub-paragraph (2) to G (property rental business) shall be treated as 
references to JVG (property rental business), 
(c) the reference in sub-paragraph (2) to G (residual) shall be treated as a reference to JVG 
(residual), 
(d) the reference in sub-paragraph (2) to UK business shall be treated as a reference to UK 
business of the joint venture group, and 
(e) references to a member of a group shall be treated as references to a member of the joint 
venture group. 


(4) For sub-paragraphs (5) and (6) there shall be treated as substituted— 


“(5) The financial statements for JVG (property rental business) and JVG (residual) shall 
exclude that percentage of income, expenses, gains, losses, assets and liabilities of any 
member of the joint venture group equalling the percentage of beneficial interest in that 
member not held by the members of the joint venture group. 


(6) For this purpose, the percentage of beneficial interest shall be determined by reference to 
the beneficial entitlement of the members of the joint venture group to profits available for 
distribution to them as equity holders in the member.”. 


22 Venturing group: financial statements 


(1) If a joint venture group look through notice has been given under regulation 17 in respect of 
a joint venture group, the principal company of the venturing group shall include the 
information specified in paragraph (2) in the financial statements submitted in accordance with 
the provisions of paragraphs 5(2) and 31 of Schedule 17. 

(2) The information is the relevant percentage of income, expenses, profits and assets of the 
member of the joint venture group which represents interests of a member of the venturing 
group in that member of the joint venture group. 

(3) For the purposes of paragraph (2) “the relevant percentage” shall be determined by reference 
to the percentage of the member of the joint venture group’s profits available for distribution to 
equity holders to which the members of the venturing group are beneficially entitled. 


(4) In the application of paragraphs 5(2) and 31 of Schedule 17 for the’ purposes of this 
regulation— 


(a) references to each member are to be treated as references to each moniter of the joint 
venture group, and 


(b) references to a non-member are references to a person or body whieh is neither a member 
of the venturing group nor a member of the joint venture group. 


23 Tax charges and exemptions: group real estate investment trusts 9 

(1) This regulation specifies charges to, and exemptions from, tax which eppipaalt inp case of a 
venturing group and the members of a joint venture group to which these Regulations apply. 
(2) Section 111 (effects of entry), as modified by paragraph 9 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 


(a) references in paragraph 9 of Schedule 17 to G (pre-entry) shall be treated as a to 
the joint venture group before these Regulations applied to the group, | — fiona cia) 
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(b) references in paragraph 9 of Schedule 17 to G (property rental business) shall be treated as 
references to JVG (property rental business), and 
(c) section 111(1) to (4) shall be treated as applying to the assets and business of the member 
only to the extent of the percentage of the beneficial interest which the members of the 
venturing group in aggregate have in the principal company of the joint venture group. 
(3) Section 112 (entry charge), as modified by paragraph 11 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 
(a) a reference to each member of a group to which Part 4 applies shall be treated as a 
reference to each member of the joint venture group to which these Regulations apply, 
(6) references to G (residual) shall be treated as references to JVG (residual), and 
(c) the reference in subsection (3)(a) to the aggregate market value of assets shall be treated as 
a reference to the amount of the aggregate market value of the assets of the property rental 
business of the member to the extent of the percentage of the beneficial interest which the 
members of the venturing group in aggregate have in the principal company of the joint 
venture group, and 
(d) the reference in paragraph 11(2) of Schedule 17 to a company which joins a group to 
which Part 4 applies shall be treated as a reference to a company which joins a joint venture 
group in respect of which a notice under regulation 17 has been given. 
(4) Section 117 (cancellation of tax advantage), as modified by paragraph 15 of Schedule 17, 
shall apply to the members of a joint venture group as it applies to members of a group to which 
Part 4 applies. 


(5) Sections 119(1) (profits exemption from corporation tax), as modified by paragraph 17 of 
Schedule 17, shall apply in relation to a UK resident member of a joint venture group with the 
following further modifications— 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), 
(b) references to G (residual) shall be treated as references to JVG (residual), 
(c) references to C (tax-exempt) shall be treated as references to the member if or in so far as 
it is a member of JVG (property rental business), and 
(d) the reference in section 119(1) to “profits arising from the business of C (tax-exempt)” 
shall be treated as a reference to the amount of profits arising from the member’s property 
rental business to which the members of the venturing group in aggregate are beneficially 
entitled. 
(6) Section 120 (calculation of profits) shall apply in relation to a member of a joint venture 
group. 
(7) Section 124(1) and (2) (corporation tax), as modified by paragraph 21 of Schedule 17, shall 
apply in relation to a member of a joint venture group to the extent of the percentage of the 
beneficial interest to which the members of the venturing group in aggregate have in the 
principal company of the joint venture group with the following further modifications— 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), 
(b) references to G (residual) shall be treated as references to JVG (residual), and 
(c) the reference in paragraph 21(2) of Schedule 17 to paragraph 31(5) shall be treated as a 
reference to that paragraph as substituted by regulation 21(4). 
(8) Section 125 (movement of assets out of ring-fence) and section 126 (movement of assets into 
ring-fence), as modified by paragraphs 21 and 22 of Schedule 17, shall apply in relation toa UK 
resident member of the joint venture group to the extent of the percentage of the beneficial 
interest which the members of the venturing group, in aggregate, have in the principal company 
of the joint venture group with the following further modifications— 
(a) references to G (property rental business) shall be treated as references to JVG (property 
rental business), 
(b) references to G (residual) shall be treated as references to JVG (residual), and 
(c) the reference in paragraph 21(2) of Schedule 17 to paragraph 31(5) shall be treated as a 
reference to that paragraph as substituted by regulation 21(4). 
(9) Section 131 (effects of cessation), as modified by paragraph 25 of Schedule 17, shall apply in 
relation to a member of a joint venture group with the following further modifications— 
(a) teferences in paragraph 25 of Schedule 17 to G (property rental business) shall be treated 
as references to JVG (property rental business), 
(b) the reference in paragraph 25 of Schedule 17 to G (residual) shall be treated as a reference 
to JVG (residual), 
(c) the reference in paragraph 25 of Schedule 17 to G (post-cessation) shall be treated as a 
reference to the joint venture group after these Regulations (other than regulation 26 (early 
exit)) cease to apply to the group, and 
(d) section 131(1) to (4) shall be treated as applying to the assets and business of the member 
only to the extent of the percentage of the beneficial interest to which the members of the 
venturing group in aggregate have in the principal company of the joint venture group. 
(10) For the purposes of this regulation the percentage of the beneficial interest which the 
members of the venturing group in aggregate have in the principal company of a joint venture 
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group is the percentage of the profits of the principal company available for distribution to 
equity holders to which the members of the venturing group are in aggregate “beneficially 
entitled. 


24 Changes in company shareholdings: entry charges 
(1) Paragraphs (2) and (3) apply if a member of a venturing group to which these Regulations 
apply— 
(a) increases its shareholding to 75% or more in a member of a joint venture group to which 
Part 3 of these Regulations applies, and 
(b) the member of the joint venture group becomes a member of the group to which Part 4 
applies. 


(2) Sections 111 and 112, as modified by paragraphs 9 to 11 of Schedule 17, shall continue to 
apply subject to paragraph (3). 
(3) The notional income shall be reduced by the amount of notional income that was calculated 
as arising under section 112, as modified by paragraph 11 of Schedule 17 and as. further 
modified by regulation 23— 
(a) if the member is UK resident, in respect of the assets involved in its property rental 
business at beginning of the accounting period specified in the joint venture group look 
through notice given under regulation 17 in respect of the member, and : 

(b) if the member is non-UK resident, in respect of the assets involved in its property rental 
business in the United Kingdom at the beginning of the accounting period specified in the 
joint venture group look notice given under regulation 17 in respect of the member. 

This is subject to paragraph (4). 

(4) If the member joined the joint venture group after the end of the accounting period specified 
in the notice under regulation 17 applying these regulations to the joint venture group, 
paragraph (3) shall apply with references to the accounting period specified in the joint venture 
group look through notice treated as references to the date the member joined the joint venture 
group. 


25 Non-resident members of joint venture group: group real estate investment trusts 


(1) This regulation applies if a notice under regulation 17 has been given applying these 
Regulations to a joint venture group which includes a non-UK resident member. 


(2) Paragraph 32 of Schedule 17 shall apply with the following modifications— 


(a) in sub-paragraph (1) the reference to a “non-UK resident company which is a member of 
a group to which Part 4 applies” shall be treated as a reference to a non-UK resident company 
which is a member of the joint venture group to which these Regulations apply, and 
(6) in sub-paragraph Shien 
(i) the reference to a “UK resident member of a group to which Part 4 applies” shall be 
treated as a reference to a UK resident member of a venturing group to which these 
Parser apply, and 
(ii) the reference to a “non-UK resident member of the group” shall be treated as a 
sae He a non-UK resident member of a joint venture group to which these Regulations 
apply, an 


(c) in sub-paragraph (8) the reference to “UK resident member of the group” shall be treated 
as a reference to a UK resident member of the joint venture group. ~ 


(3) Section 112, as modified by paragraph 11 of Schedule 17, shall apply to the non- -UK resident 
member of the joint venture group as if the reference in sub- -paragraph (1)(d) of that paragraph 
to “non-UK resident members” were a reference to non-UK resident members of a joint venture 
group to which these Regulations apply. > gps 

26 Early exit 


(1) Paragraph (2) applies if a joint venture group look through ous had Beso, given in 
arcendanes with regulation 17 applying these Regulations to a member of a joint venture group 
and— 
(a) nee Regulajions (other than this regulation) cease to apply i in accordance aa ‘regula- 
tion an nt 
(b) these Regulations had applied to the member for a continuous period, immediately before 
these Regulations (other than this regulation) ceased to have effect, of less than ten years. 


(2) Section 132(2) and (3), as modified by paragraph 27 of Schedule: 17, see ap pel with the 
following further modifications—  ~ HOT S 


(a) the reference in paragraph 27(a) to a member of the group shall be treated as a reference 
to the member of the joint venture group, 

(b) the reference in paragraph 27(b) to G (property rental business) stall vette as a 
reference to JVG (property rental business), MquoMpennin: 

(c) the references in section 132(2) to sections 111(2), 125(2) and 1313) shall oelirenides as 
references to each of those sections as applied by these Regulations,and ) = 9) 65 ss om 
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(d) in section 132(3)(b) the date of cessation shall be treated as the date on which these 
Regulations (other than this regulation) ceased to apply. 


(3) Paragraph (4) applies if a UK resident member of a joint venture group in respect of which 
a joint venture group look through notice has been given in accordance with regulation 17 ceases 
to be a member of that group, and 


(a) the notice applied these Regulations to the member for a continuous period of less than 
ten years, or 

(b) the member had been a member of the joint venture group for a continuous period of less 
than ten years. 


(4) Section 132(2) and (3), as modified by paragraph 28(2) of Schedule 17, shall apply with the 
following further modifications— 
(a) the reference in paragraph 28(2)(a) to G (property rental business) shall be treated as a 
reference to JVG (property rental business), 
(b) the reference in paragraph 28(2)(b) to a member of the group shall be treated as a 
reference to a member of the joint venture group, 
(c) the reference in section 132(2) to a company shall be treated as a reference to the member 
of the joint venture group, and 
(d) the references in section 132(2) to sections 111(2), 125(2) and 131(3) shall be treated as 
references to each of those sections as applied by these Regulations. 


2007/3426 
Scientific Research Organisations Regulations 2007 


Made by the Treasury under TA 1988 s 508(1A) and (1B) 
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GOMING-INLO FORCE sotas OF Le SRA TS Tre 1 eer iganuary 00s: 


Commentary—Simon's Taxes C5.135. 


PART 1 
INTRODUCTION 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Scientific Research Organisations Regulations 2007 

and shall come into force on Ist January 2008. 

”) These Regulations have effect in relation to accounting periods that begin on or after that 
ate. 


2 Interpretation 
(1) In these Regulations a reference to a section without more is a reference to that section of the 
Income and Corporation Taxes Act 1988. 
(2) In these Regulations— 
“constitutional document” means the memorandum of association, articles of association or 
other similar instrument regulating the functions of the Association; 
“intellectual property” has the meaning it has in paragraph 2(2) of Schedule 29 to the Finance 
Act 2002; 
“relevant income” means the amount determined in accordance with regulation 7 (relevant 
income of an accounting period); and 
“100% subsidiary company” means a company— 
(a) the entire ordinary share capital of which is beneficially owned directly or indirectly by 
the Association, or 
(b) which is one limited by guarantee and of which the Association is the only member. 
(3) Section 838 (subsidiaries) shall apply for the purpose of determining whether a company is a 
100% subsidiary company of an Association but construing references in section 838(1)(b) to 
75 per cent as to 100%. 


' PART 2 
ASSOCIATIONS, OBJECT AND PROFITS 


3 Associations for the purposes of section 508 
The following shall be deemed to be an Association for the purposes of section 508(1)(a)— 
(a) a body formed by the combining of two or more persons for a purpose common to those 


persons, or 
(b) a body corporate comprised of two or more members. 
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4 Association’s object 
(1) In relation to an accounting period, an Association shall be deemed to have as its object the 
undertaking of research and development which may lead to or facilitate an extension of any 
class or classes of trade if— 
(a) the Association’s constitutional document states that the object of the Association is the 
undertaking of research and development which may lead to or facilitate an extension of any 
class or classes of trade; 
(b) the stated object is the only object of the Association; 
(c) the Association satisfies the income spending condition in regulation 5; 
(d) regulation 6 (breach of income spending condition) does not apply; 
(e) regulation 15 (breach of arrangements for disseminating the results of research and 
development) does not apply; and 
(f) regulation 17 (breach of intellectual property requirements) does not apply. 


This paragraph is subject to paragraph (2). 
(2) Where an Association’s constitutional document does not satisfy sub-paragraph (b) of 
paragraph (1) that sub-paragraph shall be deemed to be satisfied if— 


(a) in relation to the accounting period immediately preceding the first accounting period in 
relation to which these Regulations have effect, an Association is approved by the Secretary of 
State for the purposes of section 508, and 

(b) the object or objects stated in the constitutional document in relation to the accounting 
period for which the approval was given has not or have not in any way been altered or 
replaced. 


5 Income spending condition 
(1) The income spending condition in relation to an accounting period is that the Association 
must apply, or intend to apply, at least 75% of the amount of its relevant income of the 
accounting period to activities that are treated as research and development which may lead to 
or facilitate an extension of any class or classes of trade. 
This is subject to paragraphs (2) and (3). 
(2) Paragraph (3) applies in a case where an Association— 
(a) intends to apply an amount of its relevant income of an accounting period to activities 
that are treated as research and development, and 
(b) intends to so apply the amount after the accounting period in which the relevant income 
arose. 
(3) Where this paragraph applies— 
(a) the activities, to which the amount referred to in paragraph (2) is to be applied, must be 
planned or programmed to be undertaken by or on behalf of the Association; and 


(b) the plan or programme of activities must have been prepared on or before the last day of 
the accounting period. 


6 Breach of income spending condition 


(1) This regulation applies where an Association fails to apply the amount (or any part of it) 
referred to in regulation 5(2) to the planned or programmed activities referred to in regula- 
tion 5(3) before the fifth anniversary of the last day of the accounting period in which the 
relevant income arose. 


(2) Where this regulation applies the Association shall be deemed not to have complied with the 
condition in section 508(1)(a) in relation to any accounting period which falls in whole or in part 


in the calendar year that ends on the sixth anniversary of the last day of the accounting period 
in which the relevant income arose. 


7 Relevant income of an accounting period 


For the purposes of regulation 5, the amount of an Association’s relevant income of an 
accounting period is the amount of its gross income of the accounting period less any amount 
paid by the Association in the accounting period in respect of pension deficit funding. 


8 Gross income of an accounting period 


(1) For the purposes of regulation 7, the gross income of an accounting period shall be 
determined in accordance with generally accepted accounting practice but subject to para- 
graphs (2) to (4). 
(2) The amount of the gross income of an accounting period is the amount of — 

(a) the revenue of the period, and te 

(b) subject to paragraph (4), any chargeable gains arising to the Association in the period. 
(3) For the purposes of paragraph (2) the revenue of the period includes in particular— 

(a) gross investment income; rit vbod 5 ( 

(b) interest; 4O latrewred 

(c) dividends; » ybod & (a) 
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(d) royalties; 
(e) grants of funding for the undertaking of research and development; 
(f) grants from public funds; 
(g) any payment of a sum of money received by the Association which, if the Association 
were a charity, would be a qualifying donation received by it within the meaning of — 
(i) section 339 (charges on income: donations to charity), or 
(ii) section 25 of the Finance Act 1990 (donations to charity by individuals), and 
(h) any other amounts received by the Association which, if the Association were a charity, 
would be treated for the purposes of the Tax Acts in relation to the Association as a donation 
to it. 
(4) Where in an accounting period an Association sells or otherwise disposes of real property to 
a 100% subsidiary company of the Association any chargeable gain arising to the Association on 
the sale or disposal of the real property shall not be included in the determination of the gross 
income of the accounting period. 
(5S) In paragraph (1) “generally accepted accounting practice” has the meaning it has in 
section 50(1) of the Finance Act 2004. 


9 Pension deficit funding 
(1) For the purposes of regulation 7, an amount is paid in respect of pension deficit funding if— 
(a) it is paid directly or indirectly to the trustees or managers of an occupational pension 
scheme to which Part 3 of the Pensions Act 2004 applies; 
(b) the amount paid— 
(1) is recommended by an actuary, or 
(ii) made in compliance with a direction, notice or order of the Pensions Regulator made 
under the Pensions Act 2004; 
(c) the amount paid discharges, in whole or part, an obligation of the Association to make 
good any deficiency in the assets of the scheme required to meet the scheme’s liabilities; 
(d) the obligation discharged by the amount paid is in respect of only those of the scheme’s 
liabilities which arise before the first day of the first accounting period in relation to which 
these Regulations have effect; and 
(e) the obligation discharged by the amount paid is in respect of only those of the scheme’s 
liabilities to beneficiaries who undertook scientific research the purpose of which was to 
facilitate an extension of any class or classes of trade. 
{2) In paragraph (1) “scientific research” means any activities in the fields of natural or applied 
science for the extension of knowledge. 


10 Relevant income of an earlier accounting period applied in a later accounting period 


For the purposes of regulation 5, in determining the percentage of the amount of the relevant 
income of an accounting period (“the relevant period”) applied, or intended to be applied, to 
activities treated as research and development, any amount which— 

(a) arose in an earlier accounting period, and 

(b) is applied, or intended to be applied, in the relevant period, 
shall not be taken into account. 


11 Non-distribution of profits 
(1) In relation to an accounting period, an Association shall be deemed not to have complied 
with the condition in section 508(1)(b) if in the accounting period the Association directly or 
indirectly distributes, or intends to so distribute, in any manner or form any of its profits of that 
accounting period or any other accounting period to any of its members, subscribers or 
shareholders. 
This is subject to paragraph (2). 
(2) Payments made by an Association to a member, subscriber or shareholder— 

(a) of reasonable remuneration for goods, labour, power supplied or services rendered, 

(b) of reasonable interest for money lent, or 

(c) of reasonable rent for any premises, 
shall be treated as not being a distribution of profits for the purposes of paragraph (1) if such 
payments are not prohibited by the Association’s constitutional document. 


PART 3 
RESEARCH AND DEVELOPMENT CAPABLE OF EXTENDING TRADE 


12 Undertaking of research and development leading to or facilitating an extension of a class 
of trade 
In relation to an accounting period, the undertaking of research and development is deemed to 
be capable of leading to or facilitating an extension of a class of trade if— 
(a) the research and development is undertaken in accordance with regulation 13; 
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(b) the results of any research and development are or will be disseminated i in accordance 
with regulation 14; and 
(c) the intellectual property requirements in regulation 16 are satisfied. 


13 Manner of undertaking research and development 
Research and development is undertaken in accordance with this Somalia if— 


(a) the Association directly undertakes by using its own facilities activities that are treated as 
research and development; 

(b) a person under the terms:of a contract with the Association undertekiés on behalf of the 
Association activities that are treated as research and development; or 

(c) a 100% subsidiary company of the Association undertakes on behalf of the Association 
activities that are treated as research and development. 


14 Arrangements for disseminating the results of research and development 


(1) For the purposes of regulation 12, the Association must disseminate the results of any 
research and development in accordance with the arrangements referred to in paragraph (2). 


(2) The arrangements for the dissemination of the results of any research and development must 
be made, on or before the last day of the accounting period, and must ensure that the results of 
any, research and development undertaken in the accounting period are to be—., 

(a) made available upon request and without charge, subject to paragraph (3); 

(b) made available, subject to paragraph (4)— 

(i) to all the members and shareholders of, and all the subscribers to, the Association who 
undertake the class of trade that may be facilitated or extended by.the research and 
eae or 

(ii) to all the members and shareholders of, and all the subscribers to, the Association; or 
(iii) generally to the public; and 


(c) made available not later than one year after the completion of the research and 
development. 


(3) Paragraph (2)(a) does not prevent an Association from recovering from a recipient of the 
results of any research and development the reasonable costs of publishing or distributing the 
results to the recipient. 


(4) Where any member or shareholder of, or subscriber to, the Association is connected with the 
Association paragraph (2)(>) does not apply and instead the arrangements must ensure that the 
results of any research and development undertaken in the accounting period are made 
available— 
(a) generally to the public, or 
(b) to any person who undertakes the class of trade that may be facilitated or extended by the 
research and development whether or not the person is or is not a member or shareholder of, 
or subscriber to, the Association. 


Section 839 (connected persons) shall apply for the purpose of determining whether’a member, 
shareholder or subscriber is connected with the Association. 


15 Breach of arrangements for disseminating the results of research and development. 

(1) This regulation applies where— 
(a) the arrangements referred to in paragraph (2) of regulation 14 are alteredior replaced/after 
the end of an accounting period in respect of which a claim under section 508 is made with 
the effect that the requirements of that paragraph cease to met in relation, to research and 
development undertaken in that accounting period; or 
(b) any results of any research and development, undertaken in an accounting period in 
respect of which a claim under section 508 is made are disseminated other than in accordance 
with the arrangements referred to in that paragraph. 

(2) Where this regulation applies the Association shall be deemed not. ‘to. have. satisfied. the 


condition in section 508(1)(a) in relation to the accounting period in which the alteration or 
replacement occurs or in which the dissemination occurs. 


16 Intellectual property requirements " : SEOREOEST 10" (* 


For the purposes of regulation 12, the intellectual property requirements are aia any intellectual 
property from any research and development undertaken by or on behalf of an Association in 
an accounting period— 
(a) must be solely and beneficially owned by the Association for a period of not less than one 
year from the date on which the accounting period ends; OS AAZ 
(b) in a case where the intellectual property is sold, transferred, ‘assigned, licensed or 
otherwise made available by an Association to any person ose (osos 4 a tonebe) OI 
(i) in the accounting period, or lyn eben to 
(ii) in the period that ends one year from the date on which the accounting period ends, | 
the intellectual property must also be made available by the Association to all the members and 
shareholders of, and all the subscribers to, the Association; or oh brs cdowmeseordalt (a) 
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(c) in a case where the funding of the research and development is— 
(i) shared by the Association and another person or body (“shared funding”), and 
(li) as a consequence of the shared funding the Association is unable to secure sole 
beneficial ownership of any intellectual property from the research and development, 
the Association must secure in the accounting period a right to use or exploit any intellectual 


property from the research and development for a period of not less than one year from the date 
on which the accounting period ends. 


17 Breach of intellectual property requirements 

(1) This regulation applies where in respect of any intellectual property from research and 
development undertaken by or on behalf of an Association in an accounting period in respect of 
which a claim under section 508 is made the circumstances are such that none of the 
requirements in regulation 16(a), (4) or (c) is satisfied in relation to the intellectual property. 


(2) Where this regulation applies at any time in an accounting period, the Association shall be 
deemed not to have satisfied the condition in section 508(1)(a) in relation to that accounting 
period (whether or not the intellectual property involved arose in or existed in that accounting 
period or in an earlier accounting period). 


2007/3507 
Recoyery of Foreign Taxes Regulations 2007 


‘ Made by the Treasury under FA 2006 s 175(1) 


Mad et mmpiae ytig deme: Bove alatineccekall- he pale December, 2007 
Laid before the House of Commons... .._ . 13 December 2007 
Coming into force, ....videdins tasoilgas arlt.ot. betoyvdodanuary2008 


Commentary—Simon’s Taxes D4.324. 


1 Citation and commencement 


These Regulations may be cited as the Recovery of Foreign Taxes Regulations 2007 and shall 
come into force on 3rd January 2008. 


2 Interpretation 
In these Regulations— 
“applicant authority” means an authority in a foreign territory which makes a request for 
recovery in accordance with these Regulations; 
“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs, or 
an officer of Her Majesty’s Revenue and Customs; 
“a contested claim” is one which is subject to action challenging either the foreign claim or the 
instrument permitting enforcement brought by an interested party before the competent body 
of the foreign territory in which the applicant authority is situated in accordance with the laws 
in force there; 
“enforcement action” means action to enforce a foreign claim by way of legal proceedings, 
distress, diligence or other process which might be taken to enforce a United Kingdom claim 
for income tax of the same amount; 
“a final decision” is one against which no appeal lies or against which an appeal lies within a 
period that has expired without an appeal having been brought by either party to the 
proceedings; 
“instrument permitting enforcement” means— 
(a) any instrument issued by an applicant authority in a foreign territory in relation to a 
sum claimed by that authority within the jurisdiction of that territory; or 
(b) a decision on that claim given in favour of that authority by a.court or tribunal or other 
competent body in that territory which permits recoyery of that claim in that territory or 
part thereof; 
“request for recovery” means a request for recovery of a relevant foreign tax by an applicant 
authority; 
“the Taxes Acts” has the meaning given in section 118(1) of the Taxes Management Act 1970; 
“transmission by electronic means” includes transmission by means of an electronic commu- 
nications system (and cognate expressions shall be construed accordingly). 


3 Releyant foreign tax claim 

(1) For the purposes of these Regulations a claim for a relevant foreign tax by an applicant 
authority shall be treated as if it were a claim for income tax under the Taxes Acts subject to 
what follows. 

(2) The Commissioners may take such enforcement action as they would for a claim for income 
tax under the Taxes Acts in the same amount. 
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4 Requests for recovery 
(1) A request for recovery of a relevant foreign tax by an applicant auvnorlt yee 
(a) shall be communicated in writing; and : 
(b) shall be in such form and include such information and documentation as is agreed 
between the Commissioners and the applicant authority for the purposes of effecting recovery. 
(2) The Commissioners and the applicant authority may accept and transmit the information 
required by paragraph (1) and any other relevant communication by electronic means where 
there is agreement between them to waive paper communication. 
(3) The Commissioners and the applicant authority shall agree a minimum amount of the 
foreign claim for the purposes of making a request for recovery. 
(4) The Commissioners shall not be obliged to entertain a request for recovery where the amount 
concerned is less than the agreed minimum amount. 
(5) The amount of the foreign claim shall be stated in such currency as the Commissioners and 
the applicant authority may agree. 
(6) The amount shall be converted into the sterling equivalent using the exchange rate specified 
in paragraph (7). 
(7) The rate of exchange to be used for the purposes of these Regulations shall be the latest 
selling rate for sterling recorded on the most representative exchange market or markets of the 
territory in which the applicant authority is situated on the date when the request for recovery is 
made. 
(8) The Commissioners and the applicant authority shall agree how the costs associated with the 
recovery of the foreign claim shall be met in cases where the final decision does not include a 
claim for costs. 
(9) The Commissioners and the applicant authority shall agree the method and timing of the 
transfer of the amount recovered to the applicant authority. 


5 Procedure on receipt of request 
When the Commissioners receive a request for recovery they— 
(a) shall acknowledge receipt of the request in writing to the applicant authority, and 
(b) may request additional information or documentation from the applicant authority if the 


agreed information and documentation has not been supplied in accordance with regula- 
tion 4(1)(d). 


6 Requests for recovery—further provisions 

For the purposes of these Regulations— 
(a) a request for recovery made by an applicant authority shall be taken to be duly made in 
accordance with arrangements relating to international tax enforcement unless the contrary is 
proved, and 


(b) except as set out in regulations 9, 10 and 11, no question may be raised as to a person’s 
liability on the foreign claim. 


7 Communication of information 
Information sent to the Commissioners as part of a request for recovery may only be 
communicated by them to— 

(a) the person mentioned in the request for assistance; 


(b) those persons and authorities responsible for the recovery of the claims, and solely. for that 
purpose, or 


(c) the judicial authorities dealing with matters concerning the recovery of =e 


8 Adjustment of a foreign claim 
(1) This regulation applies where the amount of a foreign claim is Jerigndet for a iy reason. 


(2) Where the amendment leads to a reduction in the amount of the foreign claim the following 
rules apply. 


Rule 1 

The Commissioners shall continue the action which they have undertaken with-a-view to 
recovery but that action shall be limited to the amount still outstanding. 
Rule 2 


If at the time the Commissioners are informed of the reduction in the amount of the ee 
claim, an amount exceeding the amount still outstanding has already been recovered: by them, 
but this amount has not yet been transferred to the applicant authority, the ‘Commissioners shall 
repay the excess to the person who appears to them to be entitled to it. 


(3) Where the amendment leads to an increase in the amount of the leas a theabliowiig 
rules apply. iene o Deed b 6S) 


Rule 1 T od} asboy xst 
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The additional request shall as far as possible be dealt with by the Commissioners at the same 
time as the original request. 

Rule 2 

Where, in view of the state of progress of the existing recovery procedure, consolidation of the 
additional request with the original request is not possible, the Commissioners shall treat that 
request as a new claim but shall be required to comply with it only if it concerns an amount not 
less than the minimum amount referred to in regulation 4(3). 


9 Cancellation or payment of a claim 
In any case where the Commissioners take enforcement action in relation to a foreign claim, and 
upon receipt of notice in writing by the applicant authority that— 
(a) the taxpayer has made payment in satisfaction of that claim; or 
(b) the claim has been terminated or cancelled for some other reason; 
they shall cease any enforcement action in relation to that claim. 


10 Disputed claims 

(1) No enforcement action under these Regulations shall be taken against a person if he shows 
that proceedings relevant to his liability on the foreign claim are pending, or are about to be 
instituted, before a court, tribunal or other competent body in the foreign territory in question. 
(2) For this purpose proceedings relevant to a person’s liability on a foreign claim are pending 
until a final decision is made. 


11 Claims determined in taxpayer’s favour 

(1) No enforcement action under these Regulations shall be taken against a person if a final 
decision on the foreign claim has been given in his favour by a court, tribunal or other competent 
body in the foreign territory in question. 

(2) If a person shows that such a decision has been given in respect of part of the claim, no 
enforcement action under these Regulations shall be taken in relation to that part. 


12 Limitation 

(1) The period of limitation or prescription in relation to any issue arising on the recovery of any 
foreign claim shall be that applicable under the laws in force in the foreign territory in which the 
applicant authority is situated. 

(2) For the purposes of paragraph (1) any step taken by the Commissioners in recovery of a 
foreign claim in pursuance of a request for assistance shall be deemed to have been taken in the 
foreign territory in which the applicant authority is situated where that step, if it had been taken 
by that applicant authority, would have had the effect of suspending or interrupting the period 
of limitation or prescription in accordance with the laws in force in that territory. 


13 Interest 
(1) The applicant authority and the Commissioners shall agree which authority shall charge 
interest on the foreign claim in question. 
(2) Where the applicant authority charges interest on the foreign claim it shall be calculated up 
to and including the date of payment at the rate applicable under the laws in force in the foreign 
territory in which the applicant authority is situated. 
(3) Where the Commissioners charge interest it shall be calculated from the date of acknow- 
ledgement by the Commissioners up to and including the date of payment at the rate applicable 
under section 178 of the Finance Act 1989. 
This is so even if the date of acknowledgement is a non-business day within the meaning of 
section 92 of the Bills of Exchange Act 1882. 
(4) Interest is payable under this regulation without any deduction of income tax. 
(5) For the purposes of this regulation, where— 

(a) any payment is made by cheque to Her Majesty’s Revenue and Customs, and 

(b) the cheque is paid on its first presentation to the banker on whom it is drawn; 
the payment shall be treated as made on the day on which the cheque was received by Her 
Majesty’s Revenue and Customs or the applicant authority whichever is the earlier. 
(6) Interest charged under this regulation shall be recoverable as if it were interest charged under 
a provision of the Taxes Management Act 1970. 
(7) Where interest is payable under regulation 13(2) the applicant authority must provide details 
to the Commissioners of the daily rate of interest to be applied to the foreign claim. 


14 Evidence 

(1) An instrument permitting enforcement of a foreign claim recognised by the Commissioners 
as an instrument authorising enforcement of the claim in the United Kingdom, together with a 
certificate of an officer of Revenue and Customs that payment of the claim has not been made 
to him, or to the best of his knowledge and belief, to any other officer, or to any person acting 
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on his behalf, or on behalf of another officer, or to the applicant authority, is sufficient evidence 
that the sum mentioned in the instrument is unpaid and is due to the applicant authority. 


(2) A certificate of an officer of Revenue and Customs that interest is payable under either 
regulation 13(2) or 13(3) and that payment of the interest has not been made to him, or, to the 
best of his knowledge and belief, to any other officer, or to any person acting on his behalf or on 
behalf of another officer, or to the applicant authority, is sufficient evidence that the interest is 
unpaid and due to the applicant authority. 

(3) For the purposes of this regulation, any document purporting to be such a certificate as is 
mentioned in paragraphs (1) and (2) is deemed to be such a certificate unless the contrary is 
proved. 


15 Enforcement in Scotland 


(1) For the purposes of enforcement in Scotland, an original, official or certified copy of a final 
decision on a foreign claim by a court, tribunal or other competent body in the foreign territory 
in which the applicant authority is situated shall be of the same force and effect as an extract of 
a decree of the Court of Session for the payment of money bearing a warrant for execution. 

(2) For the purposes of paragraph (1), a final decision on a foreign claim is a final decision on a 
foreign claim which permits recovery of that claim in the foreign territory in which the applicant 
authority is situated or in part thereof. 


2007/3532 
Registered Pension Schemes (Authorised Member Payments) Regulations 2007 


Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 2004 s 164(f) 


NGI Cae Sg wie dea CCC DEr aU Gy 
Laid before the House of Commons... . . .17 December 2007 
Coming into:force.. .. 6 3 2 mn sp ee ye a ee 


1 Citation and commencement 


These Regulations may be cited as the Registered Pension Schemes (Authorised Member 
Payments) Regulations 2007 and shall come into force on 7th January 2008. 


2 Prescribed authorised member payment relating to inherited estate on reattribution 
(1) For the purposes of section 164(/) of the Finance Act 2004 (authorised member payments) a 
payment made by a registered pension scheme to or in respect of a person who is or has been a 
member of the pension scheme is of a description that is prescribed if the payment meets 
conditions A, B and C 
(2) Condition A is that the payment is made as part of a scheme which— 
(a) makes a reattribution of the inherited estate of a person who carries on with-profits 
business, and 
(b) is made or sanctioned by a court of competent jurisdiction. 
(3) Condition B is that the payment is made to or in respect of the registered pension scheme’s 
with-profits policyholders in exchange for giving up rights and interests over the inherited estate. 
(4) Condition C is that the payment does not reduce the total value of the sums and assets held 
for the purposes of the registered pension scheme. 
(5) In this regulation— 
“inherited estate” has the same meaning as in the Conduct of Business sourcebook Pied by 
the Financial Services Authority; 
a “reattribution” means a redefinition of rights and interests of the with-profits policyholders 
mentioned in paragraph (3) over the inherited estate; and 


“with-profits business” has the same meaning as in the Conduct of Businéss ‘sourcebook 
issued by the Financial Services Authority. $e 


2007/3537 iradaicass 
Employer-Financed Retirement Benefits (Excluded Benefits for Tax Purposes) 
Regulations 2007 


Made by the Commissioners for Her Majesty’s Revenue and Customs under ITEPA 2003 
~~ § 393B(3)(d) and (4A) 
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1 Citation and commencement freebie! Wenner ti 


(1) These Regulations may be cited as the Employer-Financed pasirtarieet Benefits (Exchided 
Benefits for Tax Purposes) Regulations 2007 and come into force on 8th January 2008) © 9 ©! 
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(2) These Regulations have effect for the tax year 2006-07 and subsequent tax years. 


2 Interpretation 
(1) In these Regulations— 
“employee” includes a former employee: 
“employer” includes— 
(a) a former employer; and 
(b) a person who has assumed the responsibility for providing a benefit in place of the 
person who employed the employee; 
“ill-health” means physical or mental impairment; 
“ITEPA 2003” means the Income Tax (Earnings and Pensions) Act 2003: 
“relevant benefit” means a benefit to which Chapter 2 of Part 6 of ITEPA 2003 applies. 
(2) References to a member of a person’s family shall be construed in accordance with 
section 721(4) of ITEPA 2003, but this is subject to regulation 3(4). 


3 Excluded benefits 
(1) A relevant benefit— 
(a) that is provided (or to be provided) in any of the circumstances mentioned in paragraphs 
(a) to (c) of section 393B(1) of ITEPA 2003; 
(6) that is described in the Schedule; and 
(c) that is provided to a qualifying person, 
is an excluded benefit for the purposes of section 393B(3)(d) of ITEPA 2003. 
(2) The following are qualifying persons for the purposes of paragraph (1)— 
(a) in the case of the benefit described in paragraph 2 (accommodation provided for 
performance of duties—employees) or paragraph 16 (equipment for disabled employees) of 
the Schedule, the employee, 
(b) in the case of the benefit described in paragraph 3 of the Schedule (accommodation 
provided for performance of duties—members of employees’ families), a member of the 
employee’s family, 
(c) in the case of any other benefit described in Part 1 of the Schedule— 
(1) the employee, and 
(ii) after any of the events specified in paragraph (3), a member of the employee’s family, 
(d) in the case of any other benefit described in Part 3 of the Schedule— 
(1) the employee, and 
(ii) after the employee’s death, a member of the employee’s family. 
(3) The events mentioned in paragraph (2)(c)(11) are— 
(a) the employee’s death; 
(b) the employee’s taking up residence elsewhere (than in the living accommodation con- 
cerned) as a result of ill-health; an ; 
(c) the employee’s taking up residence elsewhere (than in the living accommodation con- 
cerned) following— 
(i) a separation, 
(ii) the annulment or divorce of a marriage, or 
(iii) the nullity or dissolution of a civil partnership. 
(4) Where the event mentioned in paragraph (3)(c)(ii) or (ii) has occurred, the ex-spouse or 
ex-civil partner shall be treated as a member of the employee’s family. 


SCHEDULE 
Regulation 3 


PART 1 
LIVING ACCOMMODATION AND RELATED BENEFITS 


Accommodation provided by local authority 


1 Living accommodation if— 


(a) it is provided by a local authority, and : ] 
. (b) Chapter 5 of Part 3 of ITEPA 2003 (taxable benefits: living accommodation) would not 
__ have applied to the provision of that accommodation by virtue of section 98 of that Act 
(accommodation provided by local authority) if the employee had remained in that employ- 
_ ment. 


mn _..... Accommodation provided for performance of duties-employees 
2— (1) Living accommodation if— 
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(a) the employee had been in continuous occupation of the same or similar living accommo- 
dation during the five years immediately preceding the employee’s retirement, 
(b) throughout that period of five years— 

(i) Chapter 5 of Part 3 of ITEPA 2003 did not apply to the provision of that accommo- 
dation by virtue of section 99 of that Act (accommodation provided for performance of 
duties), and 
(ii) for any tax year before 2003-04, the accommodation attracted similar treatment for tax 
purposes by virtue of an enactment that was restated by section 99, 


(c) the employee continued to occupy the same or similar accommodation after retirement. 


(2) In determining whether the occupation of living accommodation is continuous, the following 
breaks in occupation shall be disregarded— 

(a) any one break not exceeding six months, 

(b) breaks not exceeding one month each, 

(c) breaks (of any duration) resulting from the employee’s ill health. 


(3) Living accommodation is not within this paragraph if it is improved property. 


Accommodation provided for performance of duties - members of employees’ families 


3— (1) Living accommodation provided to a member of the employee’s family after the 
employee’s death if— 


(a) the employee died before retirement and Condition A is satisfied; or 
(b) the employee died after retirement and Condition B is satisfied. 


(2) Condition A is that— 
(a) the employee had been in occupation of the same or similar living accommodation at any 
time during the five years immediately preceding the employee’s death, 
(b) at any time during that period of five years— 
(i) Chapter 5 of Part 3 of ITEPA 2003 did not apply to the provision of that.accommo- 
dation by virtue of section 99 of that Act, or 
(ii) for a tax year before 2003-04, the accommodation attracted similar treatment for tax 
purposes by virtue of an enactment that was restated by section 99, 
(3) Condition B is that the living accommodation was living accommodation described in 
paragraph 2 immediately before the employee’s death. 


(4) In determining whether the occupation of living accommodation is continuous, the breaks in 
occupation mentioned in paragraph 2(2) shall be disregarded. 


(5) Living accommodation is not within this paragraph if it is improved property. 


Accommodation provided for ministers of religion 
4— (1) Living accommodation if— 
(a) the employee had been employed as a minister of a religious denomination— 
(i) for the period of five years immediately preceding the employee’s retirement, 
(ii) immediately preceding the employee’s death, or 
(ii) if the employee retired immediately after a period of ill-health, immediately preceding 
the beginning of that period, and 
(b) at any time while the employee had been a minister, either— 


(i) Chapter 5 of Part 3 of ITEPA 2003 did not apply to the provision of that or some 
other living accommodation provided to the employee by the employer by virtue of 
section 99 of that Act, or 
(ii) for a tax year before 2003-04, such accommodation attracted similar treatment for tax 
purposes by virtue of an enactment that was restated by section 99. 


(2) The condition in sub-paragraph (1)(a)(iii) is not satisfied unless and until the employer has 
received evidence from a registered medical practitioner that the employee is incapable of 
carrying on the occupation. 
Accommodation provided as result of security threat ore 
5 Living accommodation if— >! 
(a) at any time before the employee’s retirement or death— haiimaiq ei t 
(i) Chapter 5 of Part 3 of ITEPA 2003 did not apply to the provision of that or similar 


accommodation provided to the employee by the employer by virtue of section 100 of that 
Act (accommodation provided as result of security threat), and 


(ii) for any tax year before 2003-04, such accommodation attracted Gini treatmiGit oe: 
tax purposes by virtue of an enactment that was restated by section 100, 


(b) except that the employment has been terminated, the conditions set out in mac wns (a) 
to (c) of section 100 continue to be satisfied. mativhl (y+ 
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Removal expenses 
6— (1) A benefit provided by the employer in connection with a change of residence if— 
(a) it is a benefit of a description within section 280 of ITEPA 2003; 
(b) there would have been no liability to income tax by virtue of section 271 of ITEPA 2003 
if— 
(i) the benefit had been provided in the course of the employment, 

(ii) the change of residence had met the conditions in section 273 of ITEPA 2003, 

(iii) the last day of the tax year after that in which the change of residence occurred had 

constituted the limitation day; 
(c) the former residence is living accommodation described in this Part. 


(2) If the cash equivalent of the benefit determined in accordance with the rules in section 203 of 
ITEPA 2003 exceeds £8,000— 
(a) the excess is not within the description in this paragraph; and 
(b) in determining whether there would have been no liability to income tax by virtue of 
section 271 of ITEPA 2003 for the purposes of sub-paragraph (1)(b), the excess shall be 
disregarded. 


Repairs and alterations to living accommodation 
7 Works— 


(a) in respect of which there would have been no liability to income tax by virtue of 
section 313 of ITEPA 2003 if they had been carried out in relation to living accommodation 
provided by reason of the employee’s employment; 

(6) that are carried out in relation to living accommodation described in this Part; and 

(c) that do not have the effect of the living accommodation becoming improved property. 


Council tax etc paid for living accommodation 
8 Payments or reimbursements if— 
(a) they are of a description within section 314(2) of ITEPA 2003; 
(b) section 314 would have applied to them if the living accommodation had been of a 
description within subsection (1) of that section; 
(c) they are in respect of living accommodation described in this Part. 


PART 2 
INTERPRETATION OF PART 1 


Similar accommodation 


9— (1) All living accommodation is similar to other living accommodation unless, at the time 
the employee or member of the employee’s family starts to occupy the new accommodation, its 
market value exceeds that of the accommodation occupied immediately prior to it by more than 
20%. 

(2) Where the living accommodation is not capable of being sold separately (whether because it 
forms part of larger premises in multiple occupation or otherwise), its market value shall be 
taken to be such amount as would be obtained if the factors that prevented its separate sale were 
disregarded. 


Improved property 


10— (1) Living accommodation is improved property if works have been carried out to it 
which— 
(a) materially improve it; and ; 
(b) are not carried out wholly for the purposes of complying with a statutory requirement or 
a requirement imposed by a government department, a statutory body or a person holding a 
statutory office. 
(2) For the purposes of sub-paragraph (1), a property is materially improved by works if— 
(a) its market value on the date the works are substantially completed (“MVW”) exceeds what 
would have been its market value on that date if the works had not been carried out (“MV”); 
and 
(b) the amount by which MVW exceeds MV is greater than 20% of MV. 
(3) Where the living accommodation is not capable of being sold separately (whether because it 
forms part of larger premises in multiple occupation or otherwise), both MVW and MV shall be 
taken to be such amount as would be obtained if the factors that prevented its separate sale were 
disregarded. 
(4) For the purposes of sub-paragraph (1)(b)— 
“statutory body” means a body set up by or under an enactment (including an enactment 


comprised in, or an instrument made under, an Act of the Scottish Parliament); 
“statutory office” means a body set up by or under such an enactment; and 
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“statutory requirement” means a requirement imposed by provision made by or under such an 
enactment. 


PARTS 
OTHER BENEFITS 


Non-cash benefits received before 6th April 1998 
11 The provision of a non-cash benefit 1f— 


(a) it was received in connection with the termination of the employee’s employment, 
(b) that termination took place before 6th April 1998. 


Welfare counselling 
12 The provision of welfare counselling which would have been exempted by virtue of the 
Income Tax (Benefits in Kind) (Exemption for Welfare Counselling) Regulations 2000 if it had 
been provided in the course of the employee’s employment. 


Recreational benefits 
13 The provision of recreational benefits if no liability to income tax would have arisen by virtue 
of section 261 of ITEPA 2003 if it had been provided in the course of the employee’s 
employment. 


Annual parties and similar functions 


14 The provision of an annual party or similar annual function if no liability, to, income tax 
would have arisen by virtue of section 264 of ITEPA 2003 if it had been provided in the course 
of the employee’s employment. 


Writing of wills etc 
15 The provision of a service for the writing of a will or similar testamentary document if the 


cash equivalent of the benefit determined in accordance with the rules in section 203 of ITEPA 
2003 does not exceed £150. 


Equipment for disabled employees 
16— (1) The provision of a benefit which— 
(a) was first provided in the course of the employee’s employment; and 
(b) satisfied Conditions | to 5 of regulation 3 of the Income Tax (Benefits in Kind) 


(Exception for Employment Costs resulting from Disability) Regulations 2002 (“the 2002 
Regulations’) at that time. 


(2) The replacement, whenever provided, for a hearing aid or other equipment, services or 
facilities mentioned in Condition 3 of the 2002 Regulations where the aid, equipment, services 
or facilities are no longer usable or appropriate to the needs of the employee... 


2008/403 
Serious Crime Act 2007 (Disclosure of Information by Revie aiid Customs) 
Order 2008 


Made by the Treasury under SCA 2007 ss 85(7) and 89(1) 
Madermnaa ALY Doe, |. dO Bebrnaryee a 


Laid before Parliament i. vineworn betovartl 2 ae February 2008 
Coming intoforce ......... «. «. «| wll Maren 


Commentary—Simon’s Taxes A3.413. 


1 Citation and commencement é 1 ae 


This Order may be cited as the Serious Crime Act 2007 (Disclosure of Information er Revenue 
and Customs) Order 2008 and shall come into force on 11th March: 2008) eseoqig < 


ISA IED! 


2 Interpretation aie wed oved-blu 

In this Order “the CAB” means the Criminal Assets Buea in | Irland established Water 

section 3(1) of the Criminal Assets Bureau Act 1996. (CG JAUORTE * 
isbommesdk Bil if a Ton W 

3 Disclosure of information by Revenue and Customs (Eo Tq Wey ahs toy Jaw, es 


The following persons are specified in relation to the CAB for ithe ptirpeses UR st sit 85(7) of 
the Serious Crime Act 2007 (disclosure of information by Revenue and Customs)— ~ 
(a) the Chief Bureau Officer; que io sonal Huqeade ret (b) 
(b) the bureau legal officer; and ert “ybod yioiuisie” 
(c) any person appointed as a bureau officer under sobsieta 8 of the: Criminal Assets Bureau 
Act 1996. solfte yiotisie” 
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2008/562 
Income Tax (Purchased Life Annuities) Regulations 2008 


Made by the Commissioners for Her Majesty’s Revenue and Customs under TA 1988 s 658(3) 
and ITTOIA 2005 s 724 


Made 3b501,30, OF ef Vidi of) yout Womyad {elas March 2008 
Laid before the House of Commons . . . . ... . «5 March 2008 
Corti eal 0) OLCCa primate Se Mines ate teat ei aeein BOTT o OCS 
PART | 
INTRODUCTION 


1 Citation, commencement and application 

(1) These Regulations may be cited as The Income Tax (Purchased Life Annuities) Regula- 
tions 2008 and come into force on 6th April 2008. 

(2) These Regulations apply to an annuity under which the first payment to the annuitant is 
made on or after 6th April 2008, subject to the transitional provision in regulation 27. 


2 Interpretation 
In these Regulations— 
“the 1956 Regulations” means the Income Tax (Purchased Life Annuities) Regulations 1956; 
“the 2005 Act” means the Income Tax (Trading and Other Income) Act 2005; 
“annuitant” means the person beneficially entitled for the time being to the payments on 
account of an annuity; 
“annuity” means a purchased life annuity within the meaning of section 423 of the 2005 Act; 
“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“insurer” means a United Kingdom insurer or a non-United Kingdom insurer, as the case 
may be; 
“non-United Kingdom insurer” means any person carrying on life annuity business and 
who— 
(a) is resident outside the United Kingdom; and 
(b) does not carry on such business through a permanent establishment in the United 
Kingdom; 
“relevant EEA State” means an EEA State, other than the United Kingdom; 
“relevant person” means— 
(a) a United Kingdom insurer; or 
(b) a tax representative appointed in accordance with Part 3; or 
(c) a person appointed in accordance with arrangements made under regulation 18; 
“relevant records” means the records referred to in regulation 21(1); 
“tax representative” means the person appointed in accordance with Part 3 to act as such for 
a non-United Kingdom insurer; 
“the partial tax exemption” means the exemption provided by Chapter 7 of Part 6 of the 2005 
Act; and 
“United Kingdom insurer” means— 
(a) any person resident in the United Kingdom carrying on life annuity business; or 
(b) any person not so resident who carries on life annuity business through a permanent 
establishment in the United Kingdom. 


PART 2 
PROCEDURE WHERE ANNUITY IS PURCHASED 


3 Application of this Part 
This Part applies where— 
(a) an annuitant purchases an annuity from a United Kingdom insurer; 
(b) a tax representative is appointed in accordance with Part 3; or 
(c) a person is appointed in accordance with arrangements made under regulation 18. 


4 Initial steps 
(1) The relevant person must provide the annuitant with the form on which the annuitant is to 
make the declaration in accordance with regulation 5, within such time as is reasonable to enable 
the annuitant to comply with this Part before the first annuity payment becomes due and 
payable. 
(2) The form mentioned in paragraph (1) must include such of the following information as is 
known (at the appropriate place in each case) before it is provided to the annuitant— 
- (a) the name of the insurer; 

(b) the insurer’s life office reference number; 
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(c) a reference number for the quotation that relates to the annuity in question or the policy 
number for that annuity, if the latter is available; 

(d) the name or names of the person or persons on whose life or lives the annuity depends; 
(e) the gross amount of each payment to be made under the annuity; 

(f) the frequency of the payment referred to in sub-paragraph (e); and 

(g) the date on which the first payment under the annuity is to be made. 


(3) Where the relevant person is either— 


(a) a tax representative appointed in accordance with Part 3; or 
(b) a person appointed in accordance with arrangements made under regulation 18; 


that person must comply with the requirements of paragraphs (1) and (2) within 30 days of the 
date of the first payment being made under the annuity. 


5 Annuitant to provide information and make declaration 
(1) The annuitant must, upon receipt of the form referred to in regulation 4— 


(a) provide, at the appropriate part of the form in each case, the information specified in 
paragraph (2); and 
(b) make a declaration— 
(i) as to whether the annuity is a purchased life annuity which is eligible for the partial tax 
exemption; and 
(ii) confirming the accuracy of the other information provided on the an 


(2) The information specified is— 


(a) the full name and home address (including the postal code) of each annuitant; 

(b) the national insurance number for each annuitant; and 

(c) the name, address and reference of the office of Her Majesty’s Revenue and Customs to 
which each annuitant sends their tax return, or to which the last claim for an exemption under 
the 1956 Regulations was submitted. 


(3) Where there is more than one annuitant, any of them may make the declaration referred to in 


paragraph (1)(4), provided that the declaration properly reflects all the material facts about the 
annuity. 


6 Form to be returned on completion 
(1) The annuitant must— 


(a) complete the form and make the declaration in accordance with regulation 5; and 
(b) return the form to the person who provided it, together with any other information and 
documents that are required to accompany it. 


(2) Until the annuitant complies with paragraph (1), the annuity must be treated as one for 
which no part of the payments are eligible for the partial tax exemption. 


7 What must be done on receipt of the completed form 
(1) This regulation applies where the annuitant has complied with regulations 5 and 6(1). 


(2) The relevant person must calculate the exempt capital element of the annuity in accordance 
with the mortality tables which, at the time when the annuity payments become due and payable, 
are prescribed in paragraph (3). 


(3) The mortality tables prescribed for the purposes of sections 720(4) and 721(4) of the 2005 
Act are those which specify mortality rates according to “lives” and which are comprised in 
Table All and Al2 set out in Appendix A on pages 181 to 186 of the booklet entitled 
“Continuous Mortality Investigation Reports Number 17”, published by the Institute of 
Actuaries and the Faculty of Actuaries in 1999. 
(4) For the purposes of this regulation the relevant person must assume that the information 
provided by the annuitant on the form referred to in regulation 6 is correct. unless there are 
reasonable grounds to believe otherwise. 
(5) When calculating the exempt capital element, the relevant person must 
(a) if the annuity is one to which section 720 of the 2005 Act applies, cpitcndits the tomb 
proportion; or 
(b) if the annuity is one to which section 721 of the 2005 Act applies, calculate the amount of 
the exempt sum. 
(6) If the annuitant has made a declaration under regulation 5(1)() that manila jead the relevant 
person to reasonably conclude that the annuity is ineligible for the partial tax exemption, the 
insurer must make a statement, on the appropriate. part of the form, that the annuity has no 
exempt capital element. : ae ; 
(7) The relevant person must state, on the appropriate parts of the form, ad a nippy ord 
(a) if paragraph (5)(a) applies, the exempt proportion, or 
(b) if paragraph (5)(>) applies, the exempt sum and re tir ) 
notify the annuitant of the amount so calculated. rors sit Js) awonl 


(8) The relevant person must complete the appropriate parts of tbh form i in accordance stile this 
regulation, and must— Juan ond (Ad) 
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(a) sign and date the form; and 
(b) state the business address and position in the organisation of the individual who 
completes the form. 


(9) The relevant person must send the form fully completed with the information required by 
regulation 4(2) (including the reference number for the annuity) to the annuitant. 
(10) The relevant person must comply with paragraphs (1) to (9) within 30 days beginning 
with— 
(a) the date of receipt of the form referred to in regulation 5 (or, if the declaration and the 
other information required by the form are received on different dates, the date of receipt of 
the latter); or 
(b) the date of the first payment under the annuity. 
(11) The relevant person must send a true photostat copy of the form referred to in para- 
graph (9) to such office of Her Majesty’s Revenue and Customs as the Commissioners may from 
time to time specify, within 3 months of the date of first payment under the annuity. 


8 What the relevant person must do if no completed form is received 

(1) If the annuitant does not send a completed form to the relevant person in accordance with 
regulation 6 the latter must send, to such office of Her Majesty’s Revenue and Customs as the 
Commissioners may from time to time specify, such details of the annuity policy specified in 
regulation 4 as are known to the relevant person. 

(2) The relevant person must comply with this regulation within 3 months of the end of the 
month in which the first payment under the annuity is due and payable. 


PART 3 
ADDITIONAL REQUIREMENTS WHERE ANNUITY IS PURCHASED 
FROM A NON-UNITED KINGDOM INSURER 


9 Application of this Part 


This Part applies where an annuitant has purchased an annuity from a non-United Kingdom 
insurer. 


10 Nomination of a tax representative 
(1) Subject to regulations 17 and 18, a non-United Kingdom insurer who sells or intends to sell 
annuities to annuitants in the United Kingdom, must nominate a United Kingdom resident tax 
representative. 
(2) A person shall not be a tax representative unless— 
(a) if an individual, that person is resident in the United Kingdom and has a fixed place of 
residence there; or 
(b) if not an individual, that person has a business establishment in the United Kingdom; and 
(c) there has been a nomination approved by the Commissioners in accordance with 
regulation 11. 


11 Procedure for nomination 
(1) A nomination to the Commissioners of a tax representative by a non-United Kingdom 
insurer must be made in writing and must contain the following information— 
(a) the full name or title under which the non-United Kingdom insurer is registered in the 
country in which his principal place of business is situated and the address in that country of 
the principal place of business; 
(b) the business address of any permanent establishment which the non-United Kingdom 
insurer has in the United Kingdom; 
(c) the name of the person nominated as a tax representative, and— 
(i) if an individual, the address of that person’s fixed place of residence in the United 
Kingdom; or 
(ii) if not an individual, the address of that person’s business establishment in the United 
Kingdom; and 
(d) the office of Her Majesty’s Revenue and Customs to which, and the tax reference under 
which, the person nominated submits tax returns. 
(2) A nomination under this regulation must be accompanied by a declaration that the person 
nominated is willing and able to secure that the relevant duties are discharged by or on behalf of 
the non-United Kingdom insurer, signed— 
(a) if the person nominated is an individual, by that individual; or 
(b) if the person nominated is not an individual— 
(i) by a proper officer as defined by section 108(3) of the Taxes Management Act 1970 in 


the case of a company; and t 
(ii) by any partner who is an individual in the case of a partnership. 
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(3) The insurer must make a nomination under this regulation within 3 months»of ‘the first 
instance on —_ payments under an annuity commence. fit 

12 Decision as to nomination 

(1) Within the period of 30 days beginning with the date of receipt of ‘a oration ‘under 
regulation 11, the Commissioners must give notice to the non-United Kingdom insurer and the 
person nominated that they— 


(a) approve the person nominated by the non-United Kingdom insurer as she insurer’s tax 
representative; 

(b) refuse to approve the person nominated by the non- United Kingdom. insurer. as the 
insurer’s tax representative on one or more of the grounds specified in paragraph (4); or 

(c) require the non-United Kingdom insurer or the person nominated, or both, to, supply 
within the period of 30 days beginning with the date on which the notice in paragraph (1) was 
received, such further information as they may reasonably require in order to satisfy the 
Commissioners that the person nominated is a fit and proper person to be a tax representative. 


(2)A notice under paragraph (1)(c) must specify the further information that the Commissioners 
require. 

(3) Where the non-United Kingdom insurer or the person nominated, supplied, or both of them 
supply, information pursuant to a notice under paragraph (1)(c), the Commissioners must within 
the period of 30 days beginning with the date on which the information is received — 


(a) give notice to the non-United Kingdom insurer and the person nominated— 


(i) that they approve the person nominated; or 
(ii) that they refuse to approve the person nominated, stating on which of the grounds 
specified in paragraph (4) they rely, or 
(b) give further notice under paragraph (1)(c). 


(4) The grounds on which the Commissioners may refuse to approve the person nominated by 
the non-United Kingdom insurer are that— 


(a) the requirements of regulation 11 have not been complied with; or 
(b) the Commissioners have reasonable grounds to believe that the nommated person is 
unwilling or unable to assume any of the obligations that are prescribed in these Regulations. 


(5) Where the Commissioners refuse to approve the person nominated they must give the insurer 
notice in writing to that effect, stating the reason for the refusal. 


(6) Where the Commissioners refuse to approve the person nominated on the ground set out in 
paragraph (4)(a), the insurer must— 


(a) submit a further nomination for that person; or 
(b) nominate another person as tax representative, 


within 30 days beginning with the date of receipt of the notice under paragraph (5). 


(7) Where the Commissioners refuse to approve the person nominated on the ground set out in 
paragraph (4)(5), the insurer must nominate another person in accordance with regulation 11 
within 3 months beginning with the date of receipt of the notice under paragraph (5). 


(8) A nomination made under paragraph (6) or (7) must contain the information required by 
regulation 11 and the Commissioners must give their decision on that nomination in accordance 
with this regulation. 


13 Notification of changes 


The insurer must notify the Commissioners of any changes to the information: that was provided 
in the nomination made under regulation 11 as soon as practicable. 


14 Termination of appointment of a tax representative—other than death or bankruptcy, etc . 


(1) The appointment of a tax representative may be terminated at any time, either by the insurer 
or the tax representative, or by the Commissioners’ withdrawing their PRIA of the tax 
representative’s nomination. "_ 


(2) Where the Commissioners withdraw their approval of the nomination, they aie state on 
which of the grounds specified in paragraph (3) they rely and send notice in \writing of the 
withdrawal to the insurer and the tax representative. rohan) 


[6 OD2 


(3) The grounds on which the Commissioners may withdraw approval of Hite poo bagtie are 
where they have reason to believe that the tax representative— = son saps ty 


(a) has failed to fulfil any obligations under these Regulations; «6 44 6) 
(b) no longer satisfies the requirements of regulation 10(2); or als bus Sailliw zi bo} 
(c) for some other reason is not fit to act as such. bent beyial 


(4) The tax representative or the non-United Kingdom insurer ison she igasentttopnt 
on any ground whatsoever. limon Mmoztsqons ir (4) 


(5) Where the appointment is terminated under oat eal (4) ihe person terminating the 
appointment must send notice in writing of the termination to. — renaming t the 
appointment and to the Commissioners. eq vere vd (if) 
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(6) Where the appointment is terminated under this regulation the insurer must, within 3 months 
starting with the date on which notice of the termination under paragraph (5) was given— 

(a) nominate another person as tax representative; 

(b) make an application under regulation 17 to be released from the requirement to nominate 

a tax representative; or 

(c) make other arrangements with the Commissioners in accordance with regulation 18. 
(7) Where a nomination iS made under paragraph (6)(a), that nomination must contain the 
information required by regulation 11 and the Commissioners must give their decision on the 
nomination in accordance with regulation 12. 


15 Termination of appointment of a tax representative—death or bankruptcy, etc 
(1) Where the person nominated as a tax representative— 
(a) is an individual who— 
(i) becomes bankrupt or in Scotland, whose estate is sequestered; 
(ii) makes any arrangement or composition with their creditors generally; or 
(ili) dies, or 
(b) is a company or partnership which is dissolved or wound up, 
the appointment ceases and the non-United Kingdom insurer must comply with paragraphs (2) 
and (3). 
(2) The insurer must— 
(a) nominate another person as tax representative; 
(5) make an application under regulation 17 to be released from the requirement to nominate 
a tax representative; or 
(c) make other arrangements with the Commissioners in accordance with regulation 18, 
within the period of 3 months beginning with the date of the event in question. 
(3) Where a nomination is made under paragraph (2)(a), that nomination must contain the 
information required by regulation 11 and the Commissioners must give their decision on the 
nomination in accordance with regulation 12. 


16 Tax representative to remain in post until successor appointed 

Where a tax representative’s appointment is terminated in accordance with regulation 14, the 
representative must continue to act as tax representative until a successor’s nomination is 
approved by the Commissioners. 


17 Release of non-United Kingdom insurer from requirement to nominate a tax representative 
(1) Where the non-United Kingdom insurer makes a declaration that the insurer will conduct life 
annuity business in accordance with the law applicable in the United Kingdom (including these 
Regulations), the Commissioners may agree to release the insurer from the requirement to have a 
tax representative. 
(2) Paragraph (1) is subject to paragraph (3) and regulation 4(3). 
(3) Where the insurer— 
(a) is resident in a relevant EEA State; and 
(b) the disclosure by that person to the Commissioners of information with respect to holders 
of annuities is a criminal offence under the law of that State, 
the insurer'is not bound by the requirements of regulation 7(11). 
(4) The Commissioners may at any time give notice to the non-United Kingdom insurer of their 
decision to withdraw their agreement to release the insurer from the requirement that there be a 
tax representative, other than where the circumstances described in paragraph (3) exist. 
(5) An application by a non-United Kingdom insurer to be released from the requirement to 
have a tax representative must be made in writing to the Commissioners within the period 
specified in regulation 11(3). 
(6) The Commissioners must, within the period of 30 days beginning with the date on which an 
application under paragraph (5) was received, give notice to the insurer that they— 
(a) agree to release the insurer from the requirement to have a tax representative; 
(b) refuse to agree to release the insurer from that requirement; or 
(c) require the insurer to supply, within the period of 30 days beginning with the date of the 
notice, such information as they may reasonably require to enable them to determine whether 
_ there are sufficient grounds to release the insurer from that requirement. 
(7) A notice under paragraph (6)(c) must specify the information that the Commissioners 
require. 
(8) Where the insurer supplies information required by a notice under paragraph (6)(c) the 
Commissioners must, within the pened of 30 days beginning with the, date on, which that 
information was received— 
(a) give notice to the insurer that they agree to release the insurer from the ioe na that 
there be a tax representative; 
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(b) give notice to the insurer that they refuse to do so; or 
(c) give a further notice under paragraph (6)(c). 
(9) Where— 
(a) the Commissioners give notice that they refuse to release the insurer from the requirement 
that there be a tax representative; : ; 
(b) it ceases to be a criminal offence under the law of the relevant EEA State in which the 
non-United Kingdom insurer is resident for that person to disclose to the Commissioners 
information with respect to the holders of annuities; or _ ef 
(c) the Commissioners give notice to the non-United Kingdom insurer of their decision to 
withdraw their agreement to release the insurer from the requirement that there be a tax 
representative, 
paragraph (10) applies. 
(10) If this paragraph applies, the non-United Kingdom insurer must either nominate a person 
as a tax representative, or make other arrangements with the Commissioners in accordance with 
regulation 18, within the period of 3 months beginning with either— 
(i) the date of the notice; or 
(ii) the date on which disclosure to the Commissioners ceased to be a criminal offence, 


as the case may be. 


(11) Where the non-United Kingdom insurer nominates a person as a tax répresentative in 
accordance with paragraph (10), that nomination must contain the information required by 
regulation 11 and the Commissioners must give their decision on that nomination in accordance 
with regulation 12. 


18 Other arrangements 


(1) A non-United Kingdom insurer may make other arrangements with the Commissioners for 
the purpose of securing the discharge by the insurer or on the insurer’s behalf of the obligations 
under United Kingdom law. 


(2) A non-United Kingdom insurer must, within the period specified in regulation 11(3), give 
notice in writing to the Commissioners applying to— 
(a) make arrangements for the purpose specified in paragraph (1); and 
(b) be released from the duty to either nominate a tax representative or the requirement to 
nominate a tax representative. 


(3) The notice referred to in paragraph (2) must— 
(a) set out the other arrangements that the non-United Kingdom insurer wishes to make with 
the Commissioners; and 
(5) give reasons why the requirement either to nominate a tax representative or have to apply 
to be released from the requirement to nominate a tax representative, should not apply. 


(4) The Commissioners must, within the period of 30 days beginning with the date on which an 
application under paragraph (2) was received, give notice to the insurer that they— 
(a) agree to the proposed arrangements, with such modification as they may specify; 
(b) refuse to agree to those arrangements; or 
(c) require the insurer to supply, within the period of 30 days beginning with the date of the 
notice, such information as they may reasonably require to enable them to determine whether 
they should agree to those arrangements. 


(5) A notice under paragraph (4)(a) must specify the modifications to the arrangements that the 
Commissioners require. 


(6) A notice under paragraph (4)(c) must specify the further information that the Commissioners 
require. | Bj ns 
(7) Where the non-United Kingdom insurer indicates the ability to comply with. the modifica- 
tions required by the Commissioners, or supplies information pursuant to a notice under 
paragraph (4)(c) as the case may be, the Commissioners must, within the period of 30 days 
beginning with the date on which the indication or the information is received — 

(a) give notice to the insurer— 


(i) that they approve the arrangement set out in the application; or ot 
(ii) that they refuse to approve the arrangement, stating the reason for the refusal; or 
(b) give further notice under paragraph (4)(c). 


(8) If the Commissioners have reason to believe that any arrangements which have been made 
under this regulation do not secure the discharge by the non-United Kingdom insurer or on the 
insurer’s behalf of the obligations under United Kingdom law, they must give notice to the 
insurer that those arrangements are no longer in force with effect from the date of the notice. 


(9) Where notice is given by the Commissioners in accordance with paragraph (8)— = 
(a) subject to compliance with any modifications specified under paragraph (5), the non- 


United Kingdom insurer must nominate a person as a tax representative within the period of 
3 months from the date of the notice; oh) oben eye dn)}h 


(b) that nomination must contain the information specified in regulation 11; and» — >") 
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(c) the Commissioners must give their decision on that nomination in accordance with 
regulation 12. 


19 Appointment by the Commissioners of a non-United Kingdom insurer’s tax representative 
(1) Where the non-United Kingdom insurer has failed— 


(a) to nominate a person as tax representative in accordance with regulations 10 and 11; 
(>) following the refusal of the Commissioners to approve a person so nominated, to 
nominate another person as tax representative in accordance with regulation 12(6)(b) or (7); 
(c) following the withdrawal by the Commissioners of their approval of a person nominated, 
to nominate another person as tax representative in accordance with regulation 14(6); 
[(d) following— 
(i) the termination of the appointment of the insurer’s tax representative under regula- 
tion 14(4); or 
(ii) the occurrence of one of the events described in regulation 15(1), 


to nominate another person as a tax representative in accordance with either regulation 14(6) 
or 15(2), as the case may be;]! 


(e) following the giving of a notice by the Board in accordance with regulation 18(8), to 
nominate a person as tax representative in accordance with regulation 18(9); 
(f) following— 


(i) the refusal of the Commissioners to agree to release the insurer from the requirement 
that there be a tax representative; 

(ii) the disclosure to the Commissioners of information with respect to relevant annuities 
ceasing to be a criminal offence under the law of the relevant EEA State in which the 
insurer is resident; or 
(iii) the giving of a notice by the Commissioners of their intention to withdraw from their 
agreement to release the insurer from the requirement that there be a tax representative, 


to nominate a person as tax representative in accordance with regulation 17(10); 


(g) following the termination of the appointment of a person under this paragraph, to 
nominate another person in accordance with paragraph (2) of this regulation; 


the Commissioners may appoint a person who satisfies the requirements of paragraphs (2) and 
(3) to be the non-United Kingdom insurer’s tax representative. 


(2) A person appointed by the Commissioners to be the tax representative of a non-United 
Kingdom insurer must be a person who has a significant business or economic connection with 
the non-United Kingdom insurer and may in particular be— 


(a) a company which is connected within the meaning of section 839 of the Income and 
Corporation Taxes Act 1988; or 
(b) the permanent establishment in the United Kingdom of any such company. 


(3) Before being appointed under this regulation, the person must make a declaration to the 
Commissioners in similar terms to the declaration specified in regulation 11(2). 


(4) The Commissioners must give notice in writing of their decision to the person appointed 
under this regulation and to the non-United Kingdom insurer and, subject to regulation 20(6), 
the date of the appointment is the date of the notice. 


(5) The Commissioners may at any time terminate the appointment of the person appointed by 
them as the tax representative under this regulation by giving notice in writing to the person 
appointed and to the non-United Kingdom insurer. 


(6) If the Commissioners terminate an appointment under paragraph (5), the non-United 
Kingdom insurer must nominate another person as tax representative within the period of 3 
months beginning with the date on which that notice is given. 


(7) The non-United Kingdom insurer may at any time nominate a person as tax representative in 
place of the person appointed by the Commissioners and, if the Commissioners approve the 
nomination of that person, at the same time as the Commissioners give notice of their decision 
approving it they must give notice in writing to the person appointed by them that the latter’s 
appointment ceased on the date of the appointment of the substitute. 

(8) If the non-United Kingdom insurer nominates another person in accordance with para- 
graph (7), that nomination must contain the information required by regulation 11 and the 
Commissioners must give their decision on that nomination in accordance with regulation 12. 


Amendments—! Para (1)(d) substituted by the Income Tax (Purchased Life Annuities) (Amendment) Regulations, 
SI 2008/1481 reg 2 with effect from 1 July 2008. 


20 Appeals against decisions of the Commissioners 
(1) A non-United Kingdom insurer to whom notice has been given of a decision of the 
Commissioners— 

(a) refusing to approve a person nominated as tax representative; 

(b) withdrawing their approval of a person nominated as tax representative; 

- (c) appointing a person as tax representative; 

(d) that arrangements made under regulation 18 are no longer in force; 
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(e) refusing to agree to release the insurer from the requirement that there be a tax 
representative; or 

(f) to withdraw from their agreement to release the insurer from the requirement to have a tax 
representative, , 


may appeal against the decision contained in that notice by giving notice im writing to the 
Commissioners within the period of 30 days after the date of the notice of the decision in 
question. 


(2) A person who has been appointed to be the tax representative of a non-United Kingdom 
insurer under regulation 12(1) may appeal against the decision contained in that notice by giving 
notice to the Commissioners within the period of 30 days after the date of the notice of the 
decision sought to be appealed. 

(3) An appeal under paragraph (1) or (2) is to the Special Commissioners.’ 

(4) The provisions in Part 5 of the Taxes Management Act 1970 (appeals and other proceedings) 
...! apply to an appeal under this regulation and [on an appeal that is notified to the tribunal, the 
tribunal must]! confirm the decision contained in the notice unless ...' satisfied that it ought to 
be quashed. 


(5) Where a non-United Kingdom insurer appeals against a decision of the Commissioners 
referred to in paragraph (1)(a), (), (d), (e) or (f), and the decision is confirmed on appeal, the 
period of 3 months within which another person must be nominated as tax representative does 
not begin to run until such time as there is no possibility of a further appeal against that 
decision. 


(6) Where a non-United Kingdom insurer appeals against a decision of the Commissioners 
appointing a person as tax representative, or the person appointed by the Commissioners to be 
the tax representative of a non-United Kingdom insurer appeals against the decision to appoint, 
the date of the appointment of that person is the first date on which there is no possibility of a 
further appeal against that decision. 


(7) Where a non-United Kingdom insurer appeals against a decision of the Commissioners 

referred to in paragraph (1)(a) and the decision of the Commissioners is quashed on appeal, the 

date of the appointment of the person nominated as the tax representative of the non-United 

Kingdom insurer is the first date on which there is no possibility of a further appeal against the 

decision quashing the decision of the Commissioners. 

Amendments—! Para (3) revoked, in para (4), words “and in regulations made under sections 56B to.56D of that Act” and 
“they are” revoked, and words substituted for words “the Special Commissioners must, on appeal to them,”, by the 


Transfer of Tribunal Functions and Revenue and Customs Appeals Order, SI 2009/56 art 3, Sch 2 paras 182, 183 with 
effect from 1 April 2009. - 


PART 4 
RECORD-KEEPING AND PROVISION OF INFORMATION 


21 Obligation to keep proper records 


A relevant person shall, in respect of each annuity, keep relevant records to enable the 
Commissioners to ascertain the terms of the annuity and to whether there has been or is likely to 
be any contravention of the requirements of Chapter 7 of Part 6 of the 2005 Act or these 
Regulations. 


22 Information to be provided to the Commissioners 


(1) The Commissioners may by notice require any person to whom premiums under an annuity 
are or have at any time been payable, within such period as may be specified in the notice, to 
furnish them with such information as they may reasonably require to enable them to ascertain 
or verify any of the matters mentioned in regulation 21. HEN) ia 

(2) The period specified in a notice given under paragraph (1) shall be not less than 30 days 
beginning with the date on which the notice is given. ais ; 


t 


23 Inspection of records ah = 
(1) The Commissioners may by notice require any person to whom premiums under an annuity 
are or have at any time been payable, to make available for inspection by an officer duly 
authorised for that purpose, at such a time as that officer may reasonably require, any documents 
(in any format) that— ahaa wg 
(a) are in that person’s possession or control; and 
(b) are relevant records. ae pebGdriees elie 
(2) The period specified in a notice given under paragraph (1) shall be not less than 30 days 
beginning with the date on which the notice was given. etree Rares ' 


. RFT uy oF it a) 


S7INOMelMifito 
. ; rig anh ethizwisn: (ay) 
24 Period for which records to be kept ; levencaeee Reh arie trie (xii) 
An insurer must, in respect of each annuity, keep the relevant records for a period of three years 
beginning with the date on which the contract for the annuity was terminated: 95) 95) () 
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25 Transfer of records 


(1) This regulation applies in any case where the obligations under any annuity of the person 
that issued, entered into or effected it (“the original relevant person”) are at any time the 
obligations of another person (“the transferee”) to whom there has been a transfer of the whole 
or part of a business previously carried on by the original relevant person. 


(2) The original relevant person must, in respect of that annuity, deliver to the transferee the 
records that it was required to keep under regulation 21, within the period of three months 
beginning with the date of the transfer. 


PART 5 
MISCELLANEOUS 


26 Penalties 
(1) The Table in section 98 of the Taxes Management Act 1970 is modified in accordance with 
this regulation. 
(2) In column 1, there shall be treated as having been added at the end— 

“Regulations 21 and 22 of the Income Tax (Purchased Life Annuities) Regulations 2007.” 
(3) In column 2, there shall be treated as having been added— 

“Regulations 7, 23 and 25 of the Income Tax (Purchased Life Annuities) Regulations 2007.” 


27 Transitional provision 
In the case of an annuity— 
(a) the contract for which was made during the period beginning with 6th April 2007 and 
ending with (and including) 5th April 2008; 
(6) under which the payments by the insurer to the annuitant are made in arrears; and 
(c) under which the first payment to the annuitant is made on or after 6th April 2008, 
the mortality tables applicable shall be the ones which were in force when the annuity was made 
and not those prescribed by regulation 7(3). 


28 Revocations 
The following instruments are revoked— 
(a) the Income Tax (Purchased Life Annuities) Regulations 1956; 
(b) the Income Tax (Purchased Life Annuities) (Amendment) Regulations 1960; 
(c) the Income Tax (Purchased Life Annuities) (Amendment) Regulations 1990; and 
(d) the Income Tax (Purchased Life Annuities) (Amendment) Regulations 1991. 


2008/568 
Finance Act 2007, Schedule 24 (Commencement and Transitional Provisions) 
Order 2008 
Made by the Treasury under FA 2007 s 97 
MICHA Sor in nasgsion, Isy lhe. crumpany- eziled. tayks dfareh2008 


1 Citation and interpretation 
(1) This Order may be cited as the Finance Act 2007, Schedule 24 (Commencement and 
Transitional Provisions) Order 2008. 
(2) In this Order “Schedule 24” means Schedule 24 to the Finance Act 2007 and a reference to a 
paragraph (without more) is a reference to that paragraph of Schedule 24. 
(3) In this Order— 
“HMRC” means Her Majesty’s Revenue and Customs; 
“relevant documents” means documents given to HMRC of a kind listed in the Table in 
paragraph 1; 
“relevant tax” means any tax mentioned in the Table in paragraph 1; and 
“tax period” has the meaning given in paragraph 28(g). 


2 Appointed days 
The days appointed for the coming into force of Schedule 24 are— 
(a) 1st April 2008 in relation to relevant documents relating to tax periods commencing on or 
after that date; 
(b) 1st April 2008 in relation to assessments falling within paragraph 2 for tax periods 
~ commencing on or after that date; 
(c) 1st July 2008 in relation to relevant documents relating to claims under the Thirteenth 
Council Directive (arrangements for the refund of value added tax to persons not established 
in Community territory) for years commencing on or after that date; 
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(d) 1st January 2009 in relation to relevant documents relating to claims under the Eighth 
Council Directive (arrangements for the refund of value added tax to taxable persons not 
established in-the territory of the country) for years commencing on or after that date; 

(e) Ist April 2009 in relation to documents relating to all other claims for repayments of 
relevant tax made on or after Ist April 2009 which are not related to a tax period; and 

(f) in any other case, Ist April 2009 in relation to documents given where a person’s liability 
to pay relevant tax arises on or after that date. 


3 Transitional provision 


Notwithstanding article 2, no person shall be liable to a penalty under Schedule 24 in respect of 
any tax period for which a return is required to be made before Ist April 2009. 


4 Saving 


Notwithstanding paragraph 29(d) (consequential amendments), sections 60 and 61 of the Value 
Added Tax Act 1994 (VAT evasion) shall continue to have effect with respect to conduct 
involving dishonesty which does not relate to an inaccuracy in a document or a failure to notify 
HMRC of an under-assessment by HMRC. 


Commentary—Simon's Taxes A3.513, A6.604. 


2008/1464 
Taxation of Benefits under Government Pilot Schemes (Up-Front Childcare Fund) 
Order 2008 


Made by the Treasury under FA 1996 s 151(1)(a) and (7)(a) 


Made... cub, shuat sew chop Jemenznos: 
Laid before the House of Commons... . . .. «1. 9 June 2008 
Coming: intoyforce: iiiiicns $4. ol wie on) YS See Sis 


1 Citation and commencement 


This Order may be cited as the Taxation of Benefits under Government Pilot Schemes 
(Up-Front Chiidcare Fund) Order 2008 and shall come into force on Ist July 2008. 


2 Income tax exemption under Part 2 of the Income Tax (Earnings and Pensions) Act 2003 


The Income Tax Acts shall have effect in relation to any amount of benefit payable by virtue of 
the Government pilot scheme known as the Up-Front Childcare Fund as if it was exempt from 
income tax as employment income under Part 2 of the Income Tax (Earnings and Pensions) 
Act 2003. 


2008/1520 
Energy-Saving Items (Corporation Tax) Regulations 2008 


Made by the Treasury under TA 1988 ss 31ZA and 31ZC 


Made. . segd) 304 vd abs. 1 ledunem@ons 
Laid before the House of Commons... . . . . .12 June 2008 
Comingiinto force 6 a 


Commentary—Simon's Taxes B9.303. 


1 Citation, commencement and interpretation 


(1) These Regulations may be cited as the Energy-Saving Items (Corporation Tax) Regula- 
tions 2008, shall come into force on 7th July 2008, and shall have effect in respect.of expenditure 
incurred on or after 8th July 2008. 

(2) In these Regulations— 


“ICTA 1988” means the Income and Corporation Taxes Act 1988; 


“deduction” means a deduction allowed under section 31ZA of ICTA: 1988 Socal for 
expenditure on energy- saving items); 


“maximum amount” shall be construed in accordance with regulation 3); 


“relevant expenditure” means— Pho 
(@) expenditure incurred in acquiring and installing an energy-saving item in a a dwelling- 
ouse, or 


(b) in so far as it is for the benefit of a dwelling-house, expenditure incusted is in acquiring 
and installing an energy-saving item in a building containing that dwelling-house. | 


tet { 
: er 


2 Items of an energy-saving nature 


The following descriptions of items of an energy-saving nature are s cilied for th yurposes of 
section 31ZA(5) of ICTA 1988— ; i ep tél Cy) 


(a) hot water system insulation; | erro? Wom 
(b) draught proofing; 1 WiinusninmeD nf 
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(c) cavity wall insulation; 
(d) solid wall insulation; 

(e) floor insulation; and 

(f) loft insulation. 


3 Restrictions on relevant expenditure to be taken into account: general 


(1) The maximum amount of the relevant expenditure which may be taken into account in 
calculating the deduction is £1,500 per dwelling-house. 
(2) Paragraph (1) applies irrespective of the number of persons incurring relevant expenditure or 
entitled to a deduction in respect of a dwelling-house. 
(3) If the company entitled to the deduction has received a contribution from any other person 
towards the relevant expenditure incurred, that contribution shall be excluded in calculating the 
relevant expenditure incurred by the company entitled to the deduction. 
(4) Further rules (to be applied in the order stated) are set out in— 
(a) regulation 4 (first further rule: apportionment of relevant expenditure benefiting more 
than one property); 
(b) regulation 5 (second further rule: restriction of relevant expenditure to the maximum 
amount); 
(c) regulation 6 (third further rule: apportionment of relevant expenditure if a dwelling-house 
or building is owned jointly or in common or is subject to differing estates or interests). 


4 First further rule: apportionment of relevant expenditure benefiting more than one property 
(1) This regulation applies to relevant expenditure which is incurred in acquiring and installing 
an energy-saving 1tem— 
(a) in more than one dwelling-house, 
(b) in a building containing more than one dwelling-house, or 
(c) in a building containing one or more dwelling-houses and one or more properties which 
are not dwelling-houses. 
(2) The relevant expenditure must be apportioned on a just and reasonable basis to all the 
properties which benefit from it. 
(3) The amount of the relevant expenditure for which a deduction is allowable in respect of a 
dwelling-house shall not exceed the amount which is apportioned to that dwelling-house. 


5 Second further rule: restriction of relevant expenditure to the maximum amount 

(1) This regulation applies if the relevant expenditure benefiting a particular dwelling-house 
(including any relevant expenditure apportioned to the dwelling-house under regulation 4) 
exceeds the maximum amount. 

(2) The relevant expenditure must be restricted to the maximum amount. 


6 Third further rule: apportionment of relevant expenditure if a dwelling-house or building is 
owned jointly or in common or is subject to differing estates or interests 
(1) This regulation applies if relevant expenditure is incurred benefiting a dwelling-house and the 
dwelling-house or the building containing it— 
(a) is owned jointly or in common by the company entitled to the deduction and by other 
persons, or 
(b) is subject to differing estates or interests. 
(2) The relevant expenditure (restricted if mecessary to the maximum amount) must be 
apportioned on a just and reasonable basis. 
(3) The amount of the deduction to which the company entitled to it is entitled shall not exceed 
the amount apportioned to that company in accordance with paragraph (2). 


7 Further provisions 

(1) This regulation applies if any question arises under regulations 3(3) or 4 to 6 as to the 
amount of the deduction to which a company may be entitled. 

(2) The amount shall be treated as if it were an amount specified in a paragraph of 
subsection (1) of section 42 of ICTA 1988 (appeals against determinations under sections 34 to 
36 or Chapter 4 of Part 3 of the Income Tax (Trading and Other Income) Act 2005), and the 
procedure set out in that section shall apply accordingly. 


2008/1579 
Corporation Tax (Implementation of the Mergers HN Regulations 2008 
Made . : . . .16 June 2008 
Laid before the House of ‘Commons 2s. es. 17 June 2008 
Coming into force. . . pore Bees. W1iy2008 


The Treasury make the following Repulatfonett in exercise for the powers conferred by section 110 
of the Finance Act 2007. 
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The Treasury are satisfied in accordance with section 110(3) of the Finance: Act 2007 that the 
following Regulations are necessary for the purposes of complying with the United Kingdom’s 
obligations under the Mergers Directive. 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Corporation Tax (Implementation of the Mergers 
Directive) Regulations 2008. 

(2) These Regulations shall come into force on 8th July 2008. 

(3) For the effect of certain provisions of these Regulations, see regulations 3 and 6. 


2 Interpretation 
In these Regulations— 
“TCGA 1992” means the Taxation of Chargeable Gains Act 1992, 


“FA 1996” means the Finance Act 1996, and 
“FA 2002” means the Finance Act 2002. 


3 Amendments to primary legislation om 
(1) Schedules 1 to 3 to these Regulations make amendments to TCGA 1992, FA 1996 and FA 
2002 relating to cross-border mergers and cross-border transfers of business. 
(2) Those Schedules have effect— 
(a) so far as relating to mergers— 
(i) in relation to mergers relating to the formation of an SE or SCE which take place on or 
after 18th August 2006, and 
(ii) in relation to all other mergers which take place on or after Ist January 2007, and 


(b) so far as relating to transfers, in relation to transfers which take place on or after 1st 
January 2007. 


4 Commencement of 2007 Regulations 


(1) Regulation 3(1) of the Corporation Tax (Implementation of the Mergers Directive) Regula- 
tions 2007 is deemed always to have had effect as if it also provided for Schedule 1 to those 
Regulations to have effect, so far as relating to cross-border mergers— 


(a) in relation to mergers relating to the formation of an SE or SCE which take place on or 
after 18th August 2006, and 
(b) in relation to all other mergers which take place on or after Ist January 2007. 


(2) Regulation 3(3) of those Regulations is deemed always to have had effect as if it also 
provided for Schedule 3 to those Regulations to have effect, so far as relating to cross-border 
transfers of business, in relation to transfers which take place on or after/1st January 2007. 


5 Revocation 


(1) The repeal of section 116(8A) and (8B) of TCGA 1992 by paragraph 10 of Schedule 1 to the 
Corporation Tax (Implementation of the Mergers Directive) Regulations 2007 is deemed never 
to have had effect. 


(2) Accordingly, that paragraph— 
(a) is revoked, and 
(b) is treated as if it were never included in those Regulations. 


6 Transitional: references to Companies Act 2006 


(1) Until section 658 of the Companies Act 2006 (rule against limited company acquiring own 
shares) comes into force, references to that section in the provisions specified in Schedule 4 
(transitional: references to Companies Act 2006) have effect as if they were references to 
section 143 of the Companies Act 1985 (general rule against. companies acquiring own shares). 


(2) This regulation, so far as it has effect in relation to any provision specified in that Schedule, 
has the same effect as that provision has by virtue of regulation 3 of the Corporation Tax 
Cinplementgnon of the Mergers Directive) Regulations 2007 (as read with regulation 4 of these 
Regulations). == 


SCHEDULE 1 — ce] as possi 


AMENDMENTS TO TCGA 1992 =) > pes ! 
7 VO) OVI} SETENIO., 
GDS Regulation 3 2 volloi odd olson Yadessil oT 
(amends TCGA 1992 ss 116(8A), 140F(2), 140J(1)(a), 140L(1), inserts 40GA)). one) 4 ed) Jo 
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SCHEDULE 2 
AMENDMENTS TO FA 1996 


Regulation 3 
(amends FA 1996 Sch 9) 


SCHEDULE 3 
AMENDMENTS TO FA 2002 


Regulation 3 
(amends FA 2002 Schs 26, 29) 


SCHEDULE 4 
TRANSITIONAL: REFERENCES TO COMPANIES ACT 2006 


Regulation 6 

1 The provisions mentioned in regulation 6 are as follows. 

2 In TCGA 1992— 
(a) section 140A(1C) (transfer of a UK trade), 
(b) section 140C(1C)(transfer of a non-UK trade), 
(c) section 140E(2)(d) (merger leaving assets within UK tax charge), and 
(d) section 140F(2)(e) (merger: assets outside UK tax charge). 

3 In FA 1996— 
(a) paragraph 12B(2)(d) of Schedule 9 (European cross-border merger), 
(6) paragraph 12C(2)(e) of Schedule 9 (double taxation relief on European cross-border 
merger), 
(c) paragraph 12D(4) of Schedule 9 (cross-border transfer of business within European 
Community), and 
(d) paragraph 12E(4) of Schedule 9 (double taxation relief on cross-border transfer of 
business within European Community). 

4 In FA 2002— 
(a) paragraph 30B(2)(d) of Schedule 26 (European cross-border merger), 
(b) paragraph 30C(2)(e) of Schedule 26 (double taxation relief on European cross-border 
merger), 
(c) paragraph 30D(4) of Schedule 26 (cross-border ‘transfer of business within European 
Community), 
(d) paragraph. 30E(4) of Schedule 26 (double taxation relief on cross-border transfer of 
business within European Community), 
(e) paragraph 85(1C) of Schedule 29 (transfer of UK business between companies resident in 
different EU member States), 
(f) paragraph 85A(2)(d) of Schedule 29. (European cross-border merger: transfer of UK 
business), 
(g) paragraph 87(1D) of Schedule 29 (transfer of non-UK business), and 
(h) paragraph 87A(2)(g) of Schedule 29 (European cross-border merger: transfer of non-UK 
business). 


2008/1588 
Taxation of Chargeable Gains (Gilt-edged Securities) Order 2008 


Made by the Treasury under TCGA 1992'Sch 9 para 1 
VGC REI SD dn bee een. es eel UNC UU, 


Commentary—Simon's Taxes 19.321. 


1 Citation 
This Order may be cited as the Taxation of Chargeable Gains (Gilt-edged Securities) 
Order 2008. 


2. Securities specified as gilt-edged securities 
For the purposes of Schedule-9 to the Taxation of Chargeable Gains Act 1992 (Gilt-edged 
Securities) the following securities are specified— 

1'/s% Index-Linked Treasury Gilt 2037 

5'/4% Treasury Gilt 2012 

5% Treasury Gilt 2018" 

41% Treasury Gilt 2042 

17/8% Index-Linked Treasury Gilt 2022 
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43/4% Treasury Gilt 2030 
03/4% Index-Linked Treasury Gilt 2047 
41% Treasury Gilt 2013 


2008/1926 
Ter erenene -Funded Transfers to Shareholders Regulations 2008 


Made by the Treasury under FA 1989 s 83YE(1) and (4) 


Made . . IMCOVAMA - 2a 2008 
Laid before the House of Commons... . . . - ee July 2008 
Coming into force . . . .© #0NbiUgS . . . . seems 


Preliminary 
1 Citation, commencement and effect 


(1) These Regulations may be cited as the Financing-Arrangement-Funded Transfers to Share- 
holders Regulations 2008 and shall come into force on 12th August 2008. 


(2) These Regulations have effect in relation to periods of account beginning on or after Ist 
January 2008. 


2 Interpretation 
In these Regulations— 


a “relevant financing arrangement” means a relevant financing arrangement in relation to a 
non-profit fund within section 83YC(4) of the Finance Act 1989; 

a “section 83YC(3) amount” means an amount within section 83YC(3) of the Finance 
Act 1989; 

a “section 83YC(3) period of account” means a period of account for which there is a 
section 83 YC(3) amount; 

a “section 83YD arrangement” means a relevant financing arrangement in respect of which 
there is a section 83YD(2) amount; 

a “section 83YD(2) amount” means an amount within section 83YD(2) of the Finance 
Act 1989; 

a “section 83YD(2) period of account” means a period of account for which there is a 
section 83YD(2) amount. 


The treatment of section 83 YC(3) amounts 


3 Amounts wholly attributable to life assurance business or to gross roll-up business - 


(1) This regulation applies if, at the end of a section 83YC(3) period of account, each relevant 
financing arrangement of an insurance company has as a condition of the arrangement that— 


(a) in the case of a loan, any repayment may only be made if the company has an amount of 
surplus from carrying on life assurance business or gross roll-up business and the repayment is 
made from that surplus, or 

(b) in the case of a financial reinsurance arrangement, any recapture of liabilities may only be 
made if the company has an amount of surplus from carrying on life assurance business or 
gross roll-up business. 


(2) The section 83YC(3) amount is wholly referable to life assurance business or to gross roll-up 
business (as the case may be). 


4 Other cases where relevant financing arrangements meet the loan condition only: life assurance 
business and PHI business 
(1) This regulation applies if, in a section 83YC(3) period of account— 


(a) an insurance company carries on both life assurance business and PHI business, and 
(b) each relevant financing arrangement of the company in force in that period of account 
meets the loan condition (and not the reinsurance condition). 


(2) The part of the section 83YC(3) amount referable to life assurance business is— 
LABL 


LABL + PHIL 


i 


where— 


“LABL” is the mean of the opening and closing liabilities of the company’s. life a assurance 
business relating to the non-profit fund for the section 83 YC(3) period of account, and 
“PHIL” is the mean of the opening and closing liabilities of the company’s PHI business 
relating to the non-profit fund for that period of account. 


oe 5. 


5 Other cases where relevant financing arrangements meet the loan condition only gross roll-up 
business and basic life assurance and general annuity business CO gmeagy 


(1) This regulation applies if, in a section 83YC(3) period of account— 
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(a) an insurance company carries on both gross roll-up business and basic life assurance and 
general annuity business, and 
(5) each relevant financing arrangement of the company in force in that period of account 
meets the loan condition (and not the reinsurance condition). 
(2) The part of the section 83YC(3) amount referable to gross roll-up business is— 
GRBL 


LABL + PHIL 


where— 


“GRBL” is the mean of the opening and closing liabilities of the company’s gross roll-up 
business relating to the non-profit fund for the section 83YC(3) period of account, and 
“LABL” and “PHIL” each have the same meaning as in regulation 4(2). 


6 Other cases where relevant financing arrangements meet the reinsurance condition only: life 
assurance business and PHI business 
(1) This regulation applies if, in a section 83YC(3) period of account— 
(a) an insurance company carries on both life assurance business and PHI business, and 
(b) each relevant financing arrangement of the company in force in that period of account 
meets the reinsurance condition (and not the loan condition). 
(2) The part of the section 83YC(3) amount referable to life assurance business is— 
LABL + LFRAL 


LABL + PHIL + TFRAL 


where— : 
“LFRAL” is the mean of the opening and closing life assurance liabilities reinsured under 
relevant financing arrangements relating to the non-profit fund for that period of account, 
“TFRAL” is the mean of the total opening and closing liabilities reinsured under relevant 
financing arrangements relating to the non-profit fund for that period of account, and 
“LABL” and “PHIL” each have the same meaning as in regulation 4(2). 


7 Other cases where relevant financing arrangements meet the reinsurance condition only: gross 
roll-up business and basic life assurance and general annuity business 
(1) This regulation applies if, in a section 83YC(3) period of account— 
(a) an insurance company carries on both gross roll-up business and basic life assurance and 
general annuity business, and 
(6) each relevant financing arrangement of the company in force in that period of account 
meets the reinsurance condition (and not the loan condition). 
(2) The part of the section 83YC(3) amount referable to gross roll-up business is— 
GRBL +. GFRAL 


LABL + PHIL + TFRAL 


where— 
“GFRAL” is the mean of the opening and closing gross roll-up business liabilities reinsured 
under relevant financing arrangements relating to the non-profit fund for that period of 
account, 
“GRBL” has the same meaning as in regulation 5(2), 
“LABL” and “PHIL” each have the same meaning as in regulation 4(2), and 
“TFRAL” has the same meaning as in regulation 6(2). 


8 Relevant financing arrangements of more than one type 
(1) This regulation applies if, in a section 83YC(3) period of account— 
(a) an insurance company carries on— 
(i) both life assurance business and PHI business, or 
(ii) both gross roll-up business and basic life assurance and general annuity business; and 
(b) the relevant financing arrangements of the company in force in that period of account 
include— 
(i) at least.one arrangement that meets the loan condition (and not the reinsurance 


condition), and ey 
(ii) at least one arrangement that meets the reinsurance condition (and not the loan 


condition). 
(2) The part of the section 83YC(3) amount referable to life assurance business is determined in 
accordance with regulation 6(2). 
(3) The part of the section 83YC(3) amount referable to gross roll-up business is determined in 
accordance with regulation 7(2). 
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The treatment of section 83 YD(2) amounts 


9 Amounts wholly attributable to life assurance business or to gross roll-up business 


(1) This regulation applies if, at the beginning of a section 83YD(2) period of account, each 
relevant financing arrangement of an insurance company has as a condition of the arrangement 
that— 


(a) in the case of a loan, any repayment may only be made if the company has an amount of 
surplus from carrying on life assurance business or gross roll-up business and the repayment is 
made from that surplus, or 

(b) in the case of a financial reinsurance arrangement, any recapture of liabilities may only be 
made if the company has an amount of surplus from carrying on life assurance business or 
gross roll-up business. 


(2) The section 83YD(2) amount is wholly referable to life assurance business or to gross roll-up 
business (as the case may be). 


10 Other cases where relevant financing arrangements meet the loan condition only: life 
assurance business and PHI business 
(1) This regulation applies if, in a section 83YD(2) period of account— 
(a) an insurance company carries on both life assurance business and PHI business, 
(b) each relevant financing arrangement of the company in force in that period of account 
meets the loan condition (and not the reinsurance condition), and 
(c) there has been only one section 83YC(3) amount in that period of account and all 
preceding periods of account. 


(2) The part of the section 83YD(2) amount referable to life assurance business is a fraction of 
that amount, determined in accordance with regulation 4(2), for the period of account in which 
the section 83 YC(3) amount arose in respect of the section 83YD arrangement. 


11 Other cases where relevant financing arrangements meet the loan condition only: gross roll-up 
business and basic life assurance and general annuity business 
(1) This regulation applies if, in a section 83YD(2) period of account— 
(a) an insurance company carries on both gross roll-up business and basic life assurance and 
general annuity business, 
(b) each relevant financing arrangement of the company in force in that period of account 
meets the loan condition (and not the reinsurance condition), and 
(c) there has been only one section 83YC(3) amount in that period of account and all 
preceding periods of account. 


(2) The part of the section 83YD(2) amount referable to gross roll-up business is a fraction of 


that amount, determined in accordance with regulation 5(2), for the period of account in which 
the section 83 YC(3) amount arose in respect of the section 83YD arrangement. 


12 Other cases where relevant financing arrangements meet the reinsurance condition: life 
assurance business and PHI business 
(1) This regulation applies if, in a section 83YD(2) period of account— 
(a) an insurance company carries on both life assurance business and PHI business, 
(b) each relevant financing arrangement of the company in force in that period of account— 
(i) meets the reinsurance condition (and not the loan condition), or 
(11) meets both the reinsurance condition and the loan condition, and 
(c) there has been only one section 83YC(3) amount in that ‘aes vf account and all 
preceding periods of account. 
(2) The part of the section 83YD(2) amount referable to life assurance basinal isa ae of 
that amount, determined in accordance with regulation 6(2), for the period of account in which 
the section 83YC(3) amount arose in respect of the section 83YD arrangement. - 


13 Other cases where relevant financing arrangements meet the reinsurance cn rl aroes 
roll-up business and basic life assurance and general annuity business 
(1) This regulation applies if, in a section 83YD(2) period of account— 
(a) an insurance company carries on both gross roll-up business and basic life assurance and 
general annuity business, 
(b) each relevant financing arrangement of the company in force in that period of “account — 
(i) meets the reinsurance condition (and not the loan condition), or 9 9 
(ii) meets both the reinsurance condition and the loan condition, and) | t 
(c) there has been only one section 83YC(3) amount in ar period of account and all 
preceding periods of account. 1998 Sf) To Neq 
(2) The part of the section 83YD(2) amount referable to gross ‘othagt business is a fraction of 
that amount, determined in accordance with regulation 7(2), for the period of account in which 
the section 83YC(3) amount arose in respect of the section 83YD arrangement: © 9500) 
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14 Cases involving more than one section 83YC(3) amount 
(1) This regulation applies if— 
(a) there has been more than one section 83YC(3) amount for a period of account (or for 
more than one period of account), 
(b) that period of account is (or those periods of account are) earlier than the sec- 
tion 83YD(2) period of account, and 
(c) regulation 9 does not apply. 
(2) The insurance company may claim that the section 83 YD(2) amount is such a fraction of the 
amount determined under section 83YD(4) of the Finance Act 1989 as is just and reasonable in 
the circumstances. 


2008/1936 
Finance Act 2008 Section 135 (Disaster or Emergency) Order 2008 
Madé 2912)2 0815 99) YO, S0S0r Ifomysq, 8 OF Yidgs I¢ . 22 July 2008 
Laid before the House of Commons... . . . .. . +. 22 July 2008 


Edming into forcedizam #. 26 obset 2t.10: . 13 August 2008 
The Treasury make the following Order in exercise of the powers conferred by section 135 of the 
Finance Act 2008. 


The Treasury, in accordance with section 135(9) of the Finance Act 2008, consider the disaster 
referred to in the following Order to be of national significance. 


1 Citation, commencement and interpretation 


This order may be cited as the Finance Act 2008 Section 135 (Disaster or Emergency) 
Order 2008 and comes ‘into force on 13th August 2008. 


2 Specification of disaster 


For the purposes of section 135 of the Finance Act 2008 (interest on unpaid tax in case of 
, disaster etc of national significance), floods, caused by weather conditions, which occurred in the 
United Kingdom in June and July 2007 are a disaster. 


3 Specified date 
For the purposes of section 135(4)(a) of the Finance Act 2008 (relief period), the date specified 
is Ist June 2007. 


2008/1942 
Friendly Societies (Transfers of Other Business) (Modification of the Corporation Tax 
Acts) Regulations 2008 


Made by the Treasury under TA 1988 s 461D(4) and (5) 


Made cidtiiv:: e2snieud asdin Y asteneit & mood ead o22jJuly2008 
Laid before House of Commons... .. . -. «>.» 22 July 2008 
COMMING OF CO ee 10) east nortyes carrier. cot cntecinae 2 Le es 2008 


Commentary—Simon's Taxes D7.610. 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Friendly Societies (Transfers of Other Business) 
(Modification of the Corporation Tax Acts) Regulations 2008 and shall come into force on 12th 
August 2008. 

(2) These Regulations shall have effect in relation transfers of engagements and amalgamations 
taking place on or after 21st July 2008. 


2 Modification of the Corporation Tax Acts 

Where in any accounting period in which a friendly society carries on business other than life or 

endowment business— 
(a) any business of the society is exempt from corporation tax by virtue of section 461D(1) of 
the Income and Corporation Taxes Act 1988 (transfers of other business: exempt from tax), or 
(b) any business of the society is not exempt from corporation tax by, virtue of sec- 
tion 461D(3) of the Income and Corporation Taxes Act 1988 (transfers of other business: not 
exempt from tax), 

the Corporation Tax Acts shall have effect for the period as if they were subject to the following 

modifications. ' 


3 Modification of the Income and Corporation Taxes Act 1988 
Modify the Income and Corporation Taxes Act 1988 as follows. 
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4 Modification of section 432ZA (linked assets) 
(1) Modify section 432ZA (linked assets) as follows. 
(2) In subsection (1)— 


(a) after ‘ “Chapter” insert ‘ ‘and section 461F”, and 
(b) after “insurance company” insert “or, as the case may be, a friendly society”. 


(3) In subsection (5), after “432E” insert “or, as the case may be, section 461F”. 


5 Modification of section 461 (taxation in respect of other business) 
(1) Modify section 461 (taxation in respect of other business) as follows. 
(2) In subsection (3) after “applies” insert “, or a transferee within subsection (3ZB) below,”. 
(3) After subsection (3) insert— 
“(3ZA) But where there has been a transfer of other business within section 461D(1), 
subsection (3) above shall not apply to a payment made by the transferee if— 
(a) the transferor was a society to which subsection (2) above did not apply, and 
(b) the member to whom the payment is made was a member of the transferor. 
(3ZB) And where there has been a transfer of other business within section 461D(3), 
subsection (3) above shall apply to a payment made by the transferee if— 
(a) the transferor was a society to which subsection (2) above applied, and 
(b) the member to whom the payment is made was a member of the transferor. 
(3ZC) Where subsection (3ZB) above applies, for the purposes of subsection (3) above— 


(a) any payment of sums by a member to the society by way of contributions or deposits 

shall be treated as including any payment to the transferor, and 

(b) any payment or repayment of sums to a member by the society within subsection (3)(a) 

or (b) shall be treated as including any payment or repayment made by the transferor. 
(3ZD) In subsections (3) to (3ZD) above “transferee” and “transferor” shall be construed in 
accordance with section 461D.”. 


6 Modification of section 461B (taxation in respect of other business: incorporated friendly 
societies etc) 


(1) Modify section 461B (taxation in respect of other business: incorporated friendly societies 
etc) as follows. 
(2) In subsection (3) after “qualifying society” insert “, or a transferee within subsection (3B) 
below,”. 
(3) After subsection (3) insert— 
“(3A) But where there has been a transfer of other business within section 461D(1), 
subsection (3) above shall not apply to a payment made by the transferee if— 
(a) the transferor was a society to which subsection (2) above did not apply, and 
(b) the member to whom the payment is made was a member of the transferor. 
(3B) And where there has been a transfer of other business within section 461D(3), 
subsection (3) above shall apply to a payment made by the transferee if— 
(a) the transferor was a society to which subsection (2) above applied, and 
(b) the member to whom the payment is made was a member of the transferor. 
(3C) Where subsection (3B) above applies, for the purposes of subsection (3) above— 


(a) any payment of sums by a member to the society by way of contributions or deposits 
shall be treated as including any payment to the transferor, and 

(b) any payment or repayment of sums to a member by the society within subsection (3)(a) 
or (b) shall be treated as including any payment or repayment made by the transferor. 


(3D) In subsections (3) to GY) above “transferee” and “transferor” shall be construed in 
accordance with section 461D.” € 


7 Insertion of regulations 461E to 461G (apportionment) 
After section 461D insert— 


“461E Apportionments following transfer of other business 


(1) Where a friendly society carries on tax exempt other business and taxable other business 
sections 461F and 461G shall apply. 


(2) In subsection (1)— 


“tax exempt other business” means any business, other than long-term busi siness, the profits 
‘61DU : rom which are exempt from corporation tax by virtue of section 4 1(1), 461B(1) o1 
“taxable other business” means any business, other than long-term business, the profits 
arising from which are not exempt from corporation tax he virtue of Seeot 461(1), 
461B(1) or 461D(1). eoml ont, ytibot 
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461F Apportionment of income and gains 


(1) se section has effect for determining for the purposes of the Corporation Tax Acts what 
parts of— 


(a) income or losses arising from the assets of the friendly society, or 

(5) gains or losses accruing on the disposal of such assets in accordance with the 

provisions of the Taxation of Chargeable Gains Act 1992, 
are referable to each category of business referred to in section 461E. 
(2) In subsection (1)(a)— 

“income” has the meaning given in subsection (1ZA) of section 432A (apportionment of 

income and gains), and 

“losses” has the meaning given in subsection (1ZB) of that section. 
(3) Income and losses arising from, and gains and losses accruing on the disposal of, assets 
linked (“linked assets”) to either category of business are referable to that category of 
business. 
(4) For the purposes of subsection (3), “linked assets” shall be construed in accordance with 
section 432ZA. 
(5) There is referable to each category of business the relevant fraction of any income and 
losses referred to in paragraph (a) of subsection (1), and any gains and losses referred to in 
paragraph (5) of that subsection, not directly referable to the other category of business. 
(6) For the purposes of subsection (5), “the relevant fraction” in relation to each category of 
business is— 

A 


A+B 


where— 
A is the mean of the opening and closing liabilities of that category of business (but taking 
that mean to be nil if it would otherwise be below nil), reduced (but not below nil) by the 
mean of the opening and closing net values of any assets directly referable to that category 
of business; and 
B is the mean of the opening and closing liabilities of the other category of business which 
is carried on by the society (but taking that mean to be nil if it would otherwise be below 
nil), reduced (but not below nil) by the mean of the opening and closing net values of any 
assets directly referable to that category of business. 
(7) But if the denominator found in accordance with subsection (6) is nil the relevant fraction 
for the purpose of subsection (5) in relation to each category of business is such fraction as 1s 
just and reasonable. 
(8) In subsection (6) “liabilities” means the technical provisions determined in accordance 
with Part 6 of Schedule 6 to the Friendly Societies (Accounts and Related Provisions) 
Regulations 1994. 
(9) In subsection (8) “the Insurance Prudential Sourcebook” has the same meaning as in 
section 431(2). 


461G Apportionment of expenses 
(1) This section has effect for determining for the purposes of the Corporation Tax Acts the 
deduction for expenses in relation to each category of business referred to in section 461E. 
(2) In subsection (1) “the deduction for expenses” means either— 
(a) a deduction for expenses in computing profits in accordance with the provisions of 
Case I of Schedule D, or 
(b) a deduction for management expenses under section 75. 
(3) The expenses attributable to each category of business are the expenses attributable to 
that business in accordance with proper internal accounting practice. 
(4) In subsection (3) “proper internal accounting practice” means the practice of friendly 
societies in allocating all the expenses of the society to each category of business in 
accordance with any applicable requirements of— 
(a) generally accepted accounting practice, 
(b) the Prudential Sourcebook (Friendly Societies), or 
(c) the Insurance Prudential Sourcebook. 
(5) In subsection (4)— 
“the Prudential Sourcebook (Friendly Societies)” means the Interim Prudential Source- 
book for Friendly Societies made by the Financial Services Authority under the Financial 
Services and Markets Act 2000; 
“the Insurance Prudential Sourcebook” has the same meaning as in section 431(2).”. 


8 Modification of the Capital Allowances Act 2001 
(1) Modify the Capital Allowances Act 2001 as follows. 
(2) After section 257 insert— 
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“Friendly societies 


257A Apportionment of allowances and charges 

(1) Where a friendly society carries on tax exempt other business and taxable other business 
and is entitled or liable to any allowance or charge for a chargeable period in respect of plant 
or machinery provided for use, or used, for the management of that business, that allowance 
or charge must be apportioned between each category of business in accordance with this 
section. 


(2) There shall be apportioned to each category of business the relevant fraction of any 
allowance or charge. 
(3) For the purposes of subsection (2) “the relevant fraction” in relation to each category of 
business is— 

A 


A+B 


where— 
A is the mean of the opening and closing liabilities of that category of business (but taking 
that mean to be nil if it would otherwise be below nil); and 
B is the mean of the opening and closing liabilities of the other category of business which 
is carried on by the society (but taking that mean to be nil if it would otherwise be below 
nil). 


(4) But if the denominator found in accordance with subsection (3) is nil the rélevant fraction 
for the purpose of subsection (2) in relation to each category of business is such fraction as is 
just and reasonable. 


(5) For the purposes of this section, the management of a business, or a category of business. 
consists of pursuing those purposes expenditure on which falls to be regarded as expenses 
payable for the purposes of section 461G of ICTA. 
(6) In this section— 
“friendly society” has the same meaning as in section 466(2) of ICTA;> ° 
“the Insurance Prudential Sourcebook” has the same meaning as in section 431(2) of 
ICTA; 
“liabilities” means the technical provisions determined in accordance with Part 6 of 
Schedule 6 to the Friendly Societies (Accounts and Related Provisions) Regulations 1994; 
“long-term business” shall be construed in accordance with section 431(2) of ICTA; 


“tax exempt other business” and “taxable other business” have the same meanings. as in 
section 461E of ICTA.”. 


2008/1948 
Taxes (Fees for Payment by Telephone) Regulations 2008 


Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 2008 s 136(1) 


and (3) 
Made... . piaicnisieh wee? July 2 2008 
Laid before the House of Commons. dose af sotelowabed® July 2008 


Coming into force tt)5 o.e0%: louracnes sokeonou bbe Meus haeon 


1 Citation and commencement 


These Regulations may be cited as the Taxes (Fees for Payment by Telephone) Regulations 2008 
and shall come into force on 13th August 2008. 


2 Fee payable for telephone payments by credit card 


(1) Since the Commissioners expect that they will be required to pay a fee i in connection with 
amounts paid by using a credit card, a person who— 
{c) makes a payment to the Commissioners or a person authorised, by the Commissioners 
an 
(b) gives telephone authorisation to make the payment by credit card, ATS BS! 


6 fobut 


must also pay a fee of 0.91% of the payment. 2 a ee si 
(2) The fee must be paid by being added to the payment (so’that, accordingly, lie person must 
make a single overall payment, consisting of the payment and the fees) oan wage 


(3) In these Regulations “credit card” means a card which— 


(a) is a credit-token falling within section 14(1)(6) of the Consumef Credit Act’ sya bol. .& 
(b) would be a credit-token falling within that enactment were the pegs to Belgie © ar 
individual. A° moitosa wehA (© 
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2008/2353 
Serious Crime Act 2007 (Specified Anti-fraud Organisations) Order 2008 


Made by the Secretary of State under SCA 2007 s 68(8) 


Made . . a Maerietoy ‘oil teeeomerroiy oy i eplemmen2006:. 
Laid before PoP hinGadie. es Voc io ho Lyibed ai Hy Hed September 2008 
SOMIG ILO [OK CBs enrol A A+ in encore “nadia LODE 2O08. 


| Citation and commencement 


This Order may be cited as the Serious Crime Act 2007 (Specified Anti-fraud Organisations) 
Irder 2008 and shall come into force on Ist October 2008. 


. Specified anti-fraud organisations 
ie following anti-fraud organisations are specified pursuant to section 68 of the Serious Crime 
ct 2007— 
(a) CIFAS; 
(6) Experian Limited; 
(c) Insurance Fraud Investigators Group; 
(d) N Hunter Limited; 
(e) The Insurance Fraud Bureau; 
(f) The Telecommunications United Kingdom Fraud Forum Limited. 


2008/2603 
Taxation of Benefits under Government Pilot Schemes (Better off in Work Credit) 
Order 2008 


Made by the Treasury under FA 1996 s 151(1)(a) and (7)(a) 


Made... pee) ore 6 October 2008: 
Laid before the House of C Commons. . ...... . .6 October 2008 
Coming into force... Si Paella pr paceman 3 OANA Ab Whe) 


Jommentary—Simon's Taxes E4.401, E4.701. 


_ Citation and commencement 
This Order may be cited as the Taxation of Benefits under Government Pilot Schemes (Better 
ff in Work Credit) Order 2008 and shall come into force on 27th October 2008. 


Interpretation 
n this Order, “Better off in Work Credit” means benefit payable by virtue of the Government 
lot scheme known by that name. 


} Exemption from income tax 

“he Income Tax Acts shall have effect in relation to any amount of Better off in Work Credit as 
f it was wholly exempt from income tax and accordingly to be disregarded in computing the 
mount of any receipts brought into account for income tax purposes. 


2008/2646 
Group Relief for Overseas Losses (Modification of the Corporation Tax Acts for 
Non-resident Insurance Companies) Regulations 2008 


Made by the Treasury under TA 1988 Sch 18A paras 16(2) to (4) 


Made. . PERERA eee October 2008 
Laid before the House of Commons. . . . «+ .«...7 October 2008 
Coming into force. . ... See reerhin ite oc GLOLEn:AUUG 


‘ommentary—Simon's Taxes D7.5114. 


Citation, commencement and effect 
1) These Regulations may be cited as the Group Relief for Overseas Losses (Modification of the 
‘orporation Tax Acts for Non-resident Insurance Companies) Regulations 2008 and shall come 
nto force on 28th October 2008. 
2) These Regulations shall have effect for accounting periods beginning on or after 28th 
Ictober 2008. 


_ Modification of the Corporation Tax Acts 
1) For the purposes of Part 2:of Schedule 18A to the Income and Corporation Taxes Act 1988, 
he Corporation Tax Acts, and provisions made under them, shall have effect with the 
nodifications— 
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(a) in regulation 3, in relation to EEA life insurance companies, and 
(b) in regulation 4, in relation to EEA general insurers. 
(2) For the purposes of these Regulations— 

“EEA general insurer” means an EEA company whose business consists of, or includes, th 
effecting or carrying out of contracts falling within Part 1 of Schedule | to the Financiz 
Services and Markets Act 2000 ( Regulated Activities) Order 2001; and 
“EEA life insurance company” means an EEA company whose business consists Gime 
includes, the effecting or carrying out of contracts falling within Part 2 of Schedule | to th 
Financial Services and Markets Act 2000 (Regulated Activities) Order 2001. 

(3) In paragraph (2)— 
“EEA company” means a non-resident company— 
(a) which is resident in an EEA territory; or 
(b) which is not so resident but which carries on a trade in an EEA territory through 
permanent establishment. 
(4) In paragraph (3)— 
“EAA territory” has the meaning given in section 413(2) of the Income and Corporatio 
Taxes Act 1988, and 
“non-resident” means a company which is not resident in the United Kingdom. 


3 Modification of section 431(2) of the Income and Corporation Taxes Act 1988 

(1) It shall be assumed that the definition of “insurance special purpose vehicle” in sec 
tion 431(2) of the Income and Corporation Taxes Act 1988 includes an EEA life insuranc 
company but does not include an insurance special purpose vehicle treated as a BLAGAB grou 
reinsurer. 

(2) In paragraph (1) “BLAGAB group reinsurer” has the meaning given in paragraph | 
Schedule 19ABA to the Income and Corporation Taxes Act 1988. 


4 Modification of the Insurance Companies (Reserves) (Tax) Regulations 1996 


It shall be assumed that regulation 8 of the Insurance Companies (Reserves) (Tax) Regule 
tions 1996 applies to an EEA general insurer. 


5 Revocations 

The following instruments are hereby revoked— 
(a) the Group Relief for Overseas Losses (Modification of the Corporation Tax Acts fc 
Non-resident Insurance Companies) (No 2) Regulations 2006; and 
(b) the Group Relief (Modification of the Corporation Tax Acts for Non-resident Insuranc 
Companies) (No 2) (Amendment) Regulations 2007. 


2008/2682 
Income Tax (Deposit-takers and Building Societies) (Interest Payments) 
Regulations 2008 
Made by the Commissioners for HMRC under ITA 2007 ss 852, 871. 
Made . . BUOIIE ONE eae ane 
Laid before the House of Commons... . . . .10 October 2008 
Coming into force. . . . Raneaeoe . . % 7 SerOcroberzdns: 
Commentary—Simon’s Taxes D7.813, D7.720. 
PART | 
INTRODUCTION 


1 Citation, commencement and effect 
(1) These Regulations may be cited as the Income Tax (Deposit-takers and Building Societie: 
(Interest Payments) Regulations 2008 and shall come into force on 31st October 2008. 


(2) These Regulations shall have effect in relation to payments of interest made on or after 31; 
October 2008. 


2 Interpretation *« = 
In these Regulations— i 
“certificate” means a certificate of non-liability to tax given in accordance with regulation 5 


“the Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“electronic communication” includes any communication conveyed by means of an electron: 


communications network; #) lo noDR 
“electronic signature” has the meaning given by section 7(2) of the jew Caen Communicé 
tions Act 2000; Higraqa'd .at 


“ITA 2007” means the Income Tax Act 2007; arrorsoilibo! 
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“ITTOIA 2005” means the Income Tax (Trading and Other Income) Act 2005; 

“notice” means notice in writing; 

“officer” means an officer of Revenue and Customs; 

“relevant financial institution” means a deposit-taker or building society as the case requires; 
“section 851” means section 851 of ITA 2007 (duty to deduct sums representing income tax); 
“tax year” means a year beginning with 6th April in any year and ending with Sth April in the 
following year. 


| Scope of these Regulations 

1) These Regulations make the following provisions. 

2) Part 2 makes provision in respect of payments of interest by relevant financial institutions 
elating to relevant investments (regulations 4 to 13). 

3) Part 3 makes provision in respect of payments of interest by relevant financial institutions 
elating to investments which are not relevant investments (regulation 14). 

4) Part 4 makes provision in relation to information requirements (regulations 15 to 18). 


5) Part 5 makes general provisions relating to continuity of certificates and declarations, 
onsequential amendments, savings and revocations (regulations 19 to 20). 


PART 2 
PAYMENTS OF INTEREST IN RELATION TO RELEVANT INVESTMENTS 


_ Gross payments 
1) Section 851 does not apply in relation to— 
(a) a payment of interest, or 
(6) part of a payment of interest within regulation 13(2)(a) (joint accounts), 
yhere, in respect of the person beneficially entitled to the payment or the part of the payment, a 
ertificate has been supplied (see regulation 5) and has not ceased to be valid (see regulation 11). 
‘his is subject to regulation 13(3). 
2) But paragraph (1) does not apply if— 
(a) the provisions of section 629 of ITTOIA 2005 (income paid to relevant children of settlor) 
apply to the payment; or 
(b) a notice of deduction under regulation 12 has been issued in relation to the payment and 
it has not been cancelled. 
3) Where a certificate has been supplied and it has not ceased to be valid, a relevant financial 
istitution which operates a system which refunds an amount corresponding to tax deducted 
rom payments of interest made previously in the tax year shall— 
(a) refund any such amount in relation to the investment to which the certificate relates, and 
(b) recover an amount corresponding to the amount refunded on a written application to the 
Commissioners. 
‘his is subject to paragraph (4). 
4) Paragraph (3) shall not apply where a relevant financial institution has given a statement 
nder section 975 of ITA 2007 (statements about deduction of income tax), if— 
(a) the statement relates to the tax year in which the certificate was given; and 
(b) the statement was given prior to the receipt of the certificate. 


_ Certificate of non-liability to tax 

. certificate of non-liability to tax must— 
(a) certify that the person beneficially entitled to a payment of interest or, where regulation 13 
(joint accounts) applies, to part of a payment of interest, is unlikely to be liable to pay any 
amount by way of income tax for the tax year in which that payment is made, 
(b) be supplied by a prescribed person (regulation 6), 1q. 
(c) be supplied to the relevant financial institution within the prescribed time limit (regula- 
tion 7), 
(d) be in the prescribed form (regulation 8), and 
(e) contain the prescribed contents (regulation 9). 


_ Prescribed persons 
|) A prescribed person is— 
(a) a person— 
(i) in whose name an investment is held, 


(ii) who is beneficially entitled to a payment of interest on that investment, and _ 

(iii) who was aged 16 or over at the beginning of the tax year in which the payment is made; 
(b) the parent or guardian of a person who is beneficially entitled to a payment of interest 
where that person is under the age of 16 at the beginning of the tax year in which the payment 
is made; 
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(c) a person— 

(i) who is beneficially entitled to a payment of interest, and 
(ii) who is under the age of 16 at the beginning of the tax year in which the payment is 
made but who will become 16 during that tax year; 

(d) the donee of a power of attorney authorising the donee to administer the financial affairs 
of a person beneficially entitled to a payment of interest; 

(ec) a parent, guardian, spouse, civil partner, daughter or son of a person suffering from 
mental disorder who is beneficially entitled to a payment of interest; 

(f) a receiver or other person appointed by any court in the United Kingdom to act in relation 
to the property and affairs of a person beneficially entitled to a payment of interest who is 
incapable, by reason of mental disorder, of managing and administering their property anc 
affairs; or 

(g) a person appointed by the Secretary of State under— 

(i) paragraph (1) of regulation 33 of the Social Security (Claims and Payments) Regula- 
tions 1987 (persons unable to act), whose appointment has not been revoked or terminated. 
or who has not resigned, under paragraph (2) of that regulation; or 
(ii) paragraph (2) of regulation 28 of the Child Benefit and Guardian’s Allowance 
(Administration) Regulations 2003 (appointment of persons to act on behalf of thosé 
unable to act), whose appointment has not been revoked, or who has not resigned, undet 
paragraph (3) of that regulation, or whose appointment has not been terminated unde1 
paragraph (4) of that regulation. 

(2) In this regulation— 

“daughter or son” means a daughter or son aged 16 or over and includes a aepasupHter 01 

stepson and an adopted or illegitimate daughter or son; and 

“mental disorder” has the meaning given by— 
(a) section 1(2) of the Mental Health Act 1983 (application of Act: “mental disorder”) ir 
England and Wales, 
(b) section 328 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (meanings 
of “mental disorder”) in Scotland, and 
(c) Article 3 of the Mental Health (Northern Ireland) Order 1986 (definition of “menta 
disorder” and related expressions) in Northern Ireland. 


7 Supply within prescribed time limit 
(1) A certificate is treated as supplied to the relevant financial institution on the date it is given tc 
the relevant financial institution or recorded by the relevant financial institution in accordancs 
with paragraph (1)(b) of regulation 8 and nothing in paragraphs (2) or (3) of that regulatior 
affects that date. 
(2) The prescribed time limit is— 
(a) where regulation 6(1)(c) applies, before the end of the tax year m which the persor 
beneficially entitled to the payment attains the age of 16; and 
(b) in any other case, before the end of the tax year in which the payment is made. 


8 Prescribed form of a certificate 
(1) A certificate must be— 


(a) in writing, signed by a prescribed person, or 

(b) if not in writing, recorded in writing by the relevant financial institution ‘on behalf of < 

prescribed person. 
(2) If the relevant financial institution operates a record system under which * the: origina 
certificate is not retained, the relevant financial institution must make a record of the certificate 
(3) Where paragraph (1)(b) or (2) applies— 

(a) a copy of the record of the certificate must be sent by the relevant financial institution te 

the prescribed person within 30 days of that record being made; 

(b) the prescribed person must notify the relevant financial institution of ne correction: 

required within 30 days from the date the copy is sent; and 

(c) the relevant financial institution must incorporate any such corrections ina revised recorc 

which must be sent to the prescribed person as soon as possible: ~ : 
(4) A certificate shall be regarded as being in writing if it was supplied— 

(a) by telephonic facsimile transmission; or 

(b) by electronic communication containing an electronic signature of thé Prescribed person 
(5) A certificate or a record of a certificate must be retained by a relevant financial institution it 
such manner as may be approved by the Commissioners for two years after the relevant financia 
institution has ceased to pay interest without deduction of a sum representing income tax ir 
relation to a relevant investment. > WikepHsased arorsw- it) 


j ’ 901 bews exvmonw (ir) 
9 Prescribed contents of a certificate feiie ws Igteqres 


(1) A certificate must contain— ee ore tag teek? 
(a) the information prescribed in paragraphs (2) and (4); ca been al 
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(b) the undertaking prescribed in paragraph (5). 
2) In relation to the person beneficially entitled to the payment of interest, the prescribed 
aformation is that person’s— 

(a) name, 

(b) permanent residential address (including post code), 

(c) date of birth, and 

(d) national insurance number if the circumstances in paragraph (3) apply, except where, in a 

particular case, an officer has indicated that this information is not required, 
3) The circumstances referred to in paragraph (2)(d) are that the person beneficially entitled to 
he payment of interest— 


(a) was aged 16 or over at the beginning of the tax year in which the payment was made, and 
(b) was liable to pay Class 1 or Class 2 contributions within the meaning of section 1(2) of the 
Social Security Contributions and Benefits Act 1992, at any time within the period of three 
years ending with the date on which the certificate is signed. 


+) In relation to the investment to which the certificate relates, the prescribed information is— 


(a) the name of the relevant financial institution, 

(b) the account number, and 

(c) the branch, sort code or roll number as appropriate, of the relevant financial institution 
where the account is held, if the account cannot otherwise be identified. 


)) The prescribed person must undertake to notify the relevant financial institution that if— 


(a) that person, being the person beneficially entitled to the payment of interest, or 
(b) the person so entitled, 


ecomes liable to pay any amount by way of income tax for the tax year in which the payment is 
jade, that person will natify the relevant financial institution in accordance with regulation 10. 


0 Notification of liability to income tax in accordance with regulation 9(5) 


. notification given in accordance with the undertaking in regulation 9(5) must contain details 
f the investment to which the certificate relates, including the account number and where 
ecessary for identifying the account, the branch, sort code or roll number as appropriate, of the 
slevant financial institution. 


1 Certificate ceasing to be valid 

|) A certificate ceases to be valid in any of the circumstances specified in paragraph (2). 

’) The circumstances specified in this paragraph are— 

(a) the receipt by the relevant financial institution of a notification under regulation 10 that 
the person beneficially entitled to a payment of interest arising on an account specified in the 
notification has become liable to pay an amount by way of income tax for the tax year in 
which the payment is made; 

(b) in the case of a certificate supplied by a prescribed person within regulation 6(1)(5), the 
ending of the tax year in which the person beneficially entitled to the payment of interest 
reaches the age of 16; 

(c) the failure by a person who has given a certificate under regulation 6(1)(c) to become the 
holder of the investment to which the certificate relates before the first payment of interest 
after the end of the tax year in which the age of 16 is reached; 

(d) the issue of a notice of deduction under regulation 12; 

(e) the notification of the relevant financial institution that the person beneficially entitled to 
the payment of interest in respect of whom the certificate was given has died. 


2 Notice of deduction 
) If an officer thinks that a person beneficially entitled to a payment of interest is or has 
ecome liable to pay an amount by way of income tax the officer must notify the prescribed 
erson accordingly. 
’) If the prescribed person does not satisfy the officer within 30 days of the notification under 
aragraph (1) that the person beneficially entitled to the payment is not, or has not become, 
able to pay an amount by way of income tax, the officer shall issue a notice of deduction to the 
‘levant financial institution. 
}) A notice of deduction must— 

(a) give the name of the person beneficially entitled to the payment of interest; 

(b) give the account number of the account in respect of which the payment of interest is 
made; |, 

(c) give the branch, sort code or roll number as appropriate, of the relevant financial 
institution where the account is held, if the account cannot otherwise be identified; and 

(d) require a sum representing income tax to be deducted under section 851. 


}) Following the issue of a notice of deduction under this regulation no further certificate shall 
2 accepted from or in respect of the person beneficially entitled to the payment of interest 
‘lating to the account specified in the notice. 


SIS 


2008/2682 reg 12 Statutory Instruments 1122¢ 


This is subject to paragraph (7). 

(5) A sum representing income tax shall be deducted under section 851 as soon as it is reasonabl; 
practicable to do so and in any event not later than 30 days following the date of issue of thi 
notice. 

(6) Where an officer is satisfied that the person referred to in the notice was not liable at the dat 
of the notice and has not since become liable, or is no longer liable, to ‘tax, the notice o 
deduction must be cancelled and notice of the cancellation must be given to that person and t« 
the relevant financial institution. 


(7) Where notice of the cancellation is given by an officer under paragraph (6) a furthe: 
certificate may be supplied by or in respect of the person beneficially entitled to the payment o 
interest. 


13 Joint accounts 
(1) Where— 
(a) more than one person is beneficially entitled to a payment of interest on a relevan 
investment, and 
(b) a certificate is given by or in respect of— 
(i) one or more (but not all) of the persons beneficially entitled to the payment of interest 
or 
(ii) each person beneficially entitled to the payment of interest but one or more of th 
certificates has ceased to be valid at any time due to the occurrence.of one of thi 
circumstances specified in sub-paragraphs (a), (b), (c), or (d) of regulation 11(2) (circum 
stances in which a certificate ceases to be valid), 
for the purposes of these Regulations and section 851, it shall be assumed that those person 
are beneficially entitled to the payment of interest in equal shares. 
(2) Where paragraph (1) applies, payment of— 
(a) so much of the interest as corresponds to the share of any person by, or in respect o 
whom, a certificate was supplied and has not ceased to be valid shall be made withou 
deduction of tax under regulation 4, and 
(b) the remainder of the interest— 
(i) must be made under deduction of tax in accordance with section 851, and 
(ii) the amount so deducted must be treated as income tax paid by the person or persons t 
whom the payment is treated as being made for all purposes of the Income Tax Acts. 
This is subject to paragraph (4). 
(3) Where paragraph (2)(b) applies, in the case of a certificate which ceases to be valid. th 
deduction of tax pursuant to section 851 must be made— 
(a) as soon as the certificate has ceased to be valid, or 
(b) where regulation 12 (notice of deduction) applies, in accordance with paragraph (5) 0 
that regulation. 
(4) Where paragraph (1) applies— 


(a) a relevant financial institution may by notice inform an officer that the whole, of th 
payment of interest referred to in the notice shall be made under deduction of tax i1 
accordance with section 851; and 


(5) an amount representing income tax shall accordingly be deducted by the relevant financia 
institution from the payment to which the notice relates and which is made after the date o 
the notice. : 

(5) A relevant financial institution may by notice to an officer (“the cancellation eee 
(a) cancel a notice given under paragraph (4), and 
(6) where a notice is so cancelled, paragraph (2) shall apply to any pasiieae of interest t 
which the notice formerly related and which is made after the date of the cancellation notice 


PART 3 
DECLARATIONS OF NON-UK RESIDENCE (INVESTMENTS WHICH ARE 
NOT RELEVANT INVESTMENTS) . 


14 Prescribed form of a declaration “ 
(1) A declaration made under any of sections 858 to 861 of ITA 2007 must be— sate 


(a) in writing signed by an appropriate person, or 


(b) if not in writing, recorded in writing by the relevant financial institut on._behalf of al 
appropriate person. 


(2) If the relevant financial institution operates a record system A ids a. Siah 
declaration is not retained, the relevant financial institution must maalea a Fegan, of th 
declaration. : bets 


(3) Where paragraph (1)(5) or (2) applies— ; os it, ot. 2nii3s 
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(a) acopy of the record of the declaration must be sent by the relevant financial institution to 
the appropriate person within 30 days of that record being made; 
(b) the appropriate person must notify the relevant financial institution of any corrections 
required within 30 days from the date the copy is sent; and 
(c) the relevant financial institution must incorporate any such corrections in a revised record 
which must be sent to the appropriate person as soon as possible. 

4) The declaration has effect at the later of the date on which— 
(a) it was given to the relevant financial institution, 
(b) a copy of the record in paragraph (3)(a) was sent, or 
(c) a revised copy of the record in paragraph (3)(c) was sent. 

5) A declaration shall be regarded as being in writing if it was made— 


(a) by telephonic facsimile transmission, or 

(b) by electronic communication containing an electronic signature of the appropriate person. 
6) A declaration or record of a declaration must be retained by a relevant financial institution in 
uch manner as may be approved by the Commissioners for two years after the investment has 
een repaid or has become a relevant investment. 


PART 4 
INFORMATION REQUIREMENTS 


5 Information to be provided to an officer—(relevant investments) 


1) This regulation applies to payments of interest made by relevant financial institutions in 
espect of relevant investments. 
2) An officer may by notice require a relevant financial institution to provide such information 
including copies of any relevant books, documents and other records) as that officer may 
easonably require for the purposes of these Regulations and, in particular, in relation to the 
natters covered in paragraph (3). 
3) The matters are— 
’ (a) verifying payments of interest made without deduction of tax in accordance with these 
Regulations; 
(6) determining whether a certificate has been supplied in accordance with Part 2; 
(c) verifying amounts of interest paid by the relevant financial institution to which this 
regulation applies; and 
(d) verifying amounts representing income tax deducted by the relevant financial institution 
from such payments in accordance with section 851. 
4) The information required must be provided within such time (not being less than 14 days) as 
tated in the notice. 


6 Information to be provided to an officer—(investments which are not relevant investments) 


1) This regulation applies to payments of interest made without deduction of tax by relevant 
inancial institutions in respect of investments which are not relevant investments. 

2) Where this regulation applies, an officer may by notice require a relevant financial institution 
o provide such information (including copies of any relevant books, documents and other 
ecords) as that officer may reasonably require for the purposes of determining whether 
ayments of interest by that relevant financial institution were properly made without deduction 
f tax. 

3) The information required must be provided within such time (not being less than 14 days) as 
nay be provided by the notice. 


7 Inspection of records 

1) An officer may require a relevant financial institution to produce all books, documents and 
‘ther records, or such of these as may be specified, either in the possession of or under the 
ontrol of the relevant financial institution, for inspection at such time and place as that officer 
nay reasonably require under this Part. 

2) Where records are maintained by computer the person required to make them available for 
nspection shall provide the officer making the inspection with all the facilities necessary for 
ybtaining information from these. 


8 Use of information 
1) Subject to paragraph (2), information obtained by an officer under this Part— 
(a) must not be used for the purpose of ascertaining the tax liability Gf any) of any person 
other than— 
(i) a person beneficially entitled to a payment of interest specified in regulation 15(1) or 
16(1) to whom the information obtained relates, and 
(ii) the relevant financial institution; and 


(b) must otherwise be used only for the purposes of these Regulations. 
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(2) Paragraph (1) shall not be construed as preventing any disclosure at information withit 
section 182(5) of the Finance Act 1989. 


PART 5 
GENERAL PROVISIONS 


19 Continuity of certificates and declarations of non-UK residence following transfer of business 


Where a relevant financial institution (“the original institution”) transfers the whole or part o 
its business to another relevant financial institution (“the successor erie yam 


(a) a certificate under regulation 5, or 
(b) a declaration made under any of sections 858 to 861 of ITA 2007 (deelaratiot of non-Uk 
residence), 
supplied to the original institution in relation to an investment shall be treated as supplied to th 
successor institution. 


20 Consequential amendments, savings and revocation 


(1) Schedule 1 (consequential amendments) and Schedule 2 (transitional provisions and savings 
have effect. 


(2) The Regulations listed in column 1 of Schedule 3 are revoked. 
(3) Paragraph (2) is subject to Schedule 2. 


SCHEDULE 1 
CONSEQUENTIAL AMENDMENTS 


Regulation 20 


1 Regulation 16 of the Reporting of Savings Income Information Regulations 2003 (audit an 
related issues) is amended as follows. 
2 In paragraph (5)— 
(a) for sub-paragraph (i) substitute— 
“(i) regulations 8(5) and 14(6) of the Income Tax (Deposit-takers and Building Societies 
(Interest Payments) Regulations 2008”; and 
(b) omit sub-paragraphs (11) and (111). 
3 In paragraph (6)(b)— 
(a) in paragraph (ii) for “Chapter 4 of Part 12 of the Income and Corporation Taxe 
Act 1988” substitute “Chapter 2 of Part 15 of the Income Tax Act 2007”; 
(6) for paragraph (ili) substitute— 


“(iii) the Income Tax (Deposit-takers and Building Societies) (Interest Payments) Regu 
lations 2008, and”; and 


(c) omit sub-paragraph (iv). 


SCHEDULE 2 
TRANSITIONAL PROVISIONS AND SAVINGS 


Regulation 20 


PART 1 
GENERAL PROVISIONS 


Continuity of the Law 
1 The revocation of provisions and their making in a rewritten form by. these. Bee etions doe 
not affect the continuity of the law. Ads 
2 Paragraph | does not apply to any change in the law made by these Regulations 
3 Anything which— 


(a) has been done, or has effect as if done, under or for the purposes of! a’ piovision of th 
revoked Regulations, and 


(b) is in force or effective immediately before the commencement of these Regulations; — 
has effect after that commencement as if done under or for the Purposes! sory Sheth area 


provision of these Regulations. vq SY 101 bowed Teresi 
4 Any reference (express or implied) in these Regulasenees or any document made under thes 
Regulations to— rises eis “ened ningted ls 

(a) a provision of these Regulations, or Mu odd inem woos (( b)d 


(b) things done or falling to be done under or “for dhe purpose of a provision of thes 
Regulations, rwtertte tein (A) 
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is to be read as including, in relation to times, circumstances or purposes in relation to which any 
corresponding provision of the revoked Regulations had effect, a reference to the provision of 
the revoked Regulations or to things done or falling to be done under or for the purposes of the 
provision of the revoked Regulations. 
5 Any reference (express or implied) in these Regulations to— 

(a) a provision of ITA 2007, or 

(6) things done or falling to be done under or for the purposes of a provision of ITA 2007, 


is to be read as including, in relation to times, circumstances or purposes in relation to which any 
corresponding provision repealed by that Act had effect, a reference to the repealed provision or 
to things done or falling to be done under or for the purposes of the repealed provision. 


6 Paragraphs 4 and 5 apply only so far as the context permits. 


7 Paragraphs | to 5 have effect instead of paragraph (6) of section 17(2) of the Interpretation 
Act 1978. 


General Saving for Old Savings 
$— (1) The revocation by these Regulations of a provision previously revoked subject to savings 
does not affect the continued operation of those savings. 


(2) The revocation by these Regulations of a saving on the previous revocation of a provision 
does not affect the operation of the saving in so far as it is not specifically reproduced in these 
Regulations but remains capable of having effect. 


PART 2 
SPECIFIC PROVISIONS 


9— (1) Declarations made under regulation 11 of the Income Tax (Building Societies) 
(Dividends and Interest) Regulations 1990 or treated as having effect as if made under that 
provision shall have effect as if made under section 858(3), 859(3), 860(3) or 861(3) of ITA 2007. 


(2) Declarations within paragraph (1) shall be preserved by a building society for two years after 
the investment has been repaid or become a relevant investment. 


SCHEDULE 3 
REVOCATIONS 


Regulation 20 


Column U1 Column (2) 
Regulations revoked References 
The Income Tax (Building Societies) ST 1990/2231 


(Dividends and Interest) Regulations 1990 


The Income Tax (Building Societies) SI 1992/11 
(Dividends and Interest) (Amendment) 


Regulations 1992 


The Income Tax (Building Societies) SI 1992/2915 
(Dividends and Interest) (Amendment 


No 2) Regulations 1992 


The Income Tax (Building Societies) 
(Dividends and Interest) (Amendment) 
Regulations 1994 


The Income Tax (Building Societies) 
(Dividends and Interest) (Amendment) 
Regulations 1995 


The Income Tax (Building Societies) 
(Dividends and Interest) (Amendment) 
Regulations 1996 


The Income Tax (Building Societies) 
(Dividends and Interest) (Amendment 
Regulations 2001 


The Income Tax (Building Societies) 
(Dividends and Interest) (Amendment) 
_ Regulations 2005 


ST 1994/296 


SI 1995/1184 
SI 1996/223 
SI 2001/404 


SI 2005/3474 bi 
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Column (1 
Regulations revoked 


The Income Tax (Deposit-takers) (Interest 
Payments) Regulations 1990 


Column (2 
References 


SI 1990/2232 


The Income Tax (Deposit-takers) (Interest 
Payments) (Amendment) Regulations 1992 


The Income Tax (Deposit-takers) (Interest 
Payments) (Amendment) Regulations 1994 


The Income Tax (Deposit-takers) (Interest 
Payments) (Amendment) Regulations 2001 


SI 1992/13 


ST 1994/295 


STI 2001/406 


The Income Tax (Building Societies) (Audit 
Powers) Regulations 1992 


The Income Tax (Deposit-takers) (Audit 
Powers) Regulations 1992 


The Income Tax (Deposit-takers) 
(Non-residents) Regulations 1992 


| SI 1992/10 


SI 1992/12 


SI 1992/14 


2008/2684 
First-tier Tribunal and tot a Tribunal auperns Order 2008 


Made : : 
Laid before Parliament ‘ 
Coming into force . 


. 13 October 2008 
. 15 October 2008 
3B November 2008 


The Lord Chancellor, with the concurrence of he Senior President of Tribunals, makes the 
following Order in exercise of the power conferred by section 7(1) and (9) of the Tribunals, 


Courts and Enforcement Act 2007. 


1 Citation and commencement 


This Order may be cited as the First-tier Tribunal and Upper Tribunal (Chambers) Order 2008 
and shall come into force on 3rd November 2008. 


2 First-tier Tribunal Chambers 


The First-tier Tribunal shall be organised into the following chambers— 


(a) the Social Entitlement Chamber; 


(b) the War Pensions and Armed Forces Compensation Chamber; ...! 
(c) the Health, Education and Social Care Chamber; 


[(d) the Tax Chamber.]! 
[(e) the General Regulatory Chamber.]? 


Amendments—' In para (6), word “and” repealed, and para (d) inserted, by the First-tier Tribunal and Upper Tribunal 
(Chambers) (Amendment) Order, SI 2009/196 arts 2, 3 with effect from 1 April 2009. 
> Para (e) inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) Order, SI 2009/1590 


arts 2, 3 with effect from 1 September 2009. 


3 Functions of the Social Entitlement Chamber 


To the Social Entitlement Chamber are assigned all functions relating to appeals— 
[(ai) appeals under section 11 of the Social Security Contributions (Transfer of Functions, 
etc) Act 1999 (appeals against decisions of Her Majesty’s Revenue and Customs);}* 
[(a) in cases regarding support for asylum seekers, failed asylum seekers, persons designated 
under section 130 of the Criminal Justice and Immigration Act 2008, or the dependants of 


any such persons;]! 
(6) in criminal injuries compensation cases; 


(c) regarding entitlement to, payments of, or recovery or recoupment of regent of, social 
security benefits, child support, vaccine damage payment, {health i in pregnancy grant,}° tax 
credits and child trust funds[, with the exception of — 


(i) appeals in respect of employer penalties or employer information penalties (as defined 
in section 63(11) and (12) of the Tax Credits Act 2002); 


(ii) appeals under regulation 28(3) of the Child Trust Funds Rear auras ile 
(d) regarding payments in consequence of diffuse mesothelioma; 
(e) regarding a certificate or waiver decision in relation to NHS charges; = 
(f) regarding entitlement to be credited with earnings or contributions; = 
(g) against a decision as to whether an accident was an industrial accident. ebtrohi 


Amendments—'! Para (a) substituted and words in para (c) inserted, by the First-tier Tribunal and rope Tribunal! 
(Chambers) (Amendment) Order, SI 2009/196 arts 2, 4 with effect from 1 April 2009. 
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? Words in para (c) inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 2) Order, 
SI 2009/1021 arts 2, 3 with effect from 1 June 2009. 

3 Para (c)(ai) inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) Order, SI 2009/1590 
arts 2, 4 with effect from 1 September 2009. 


4 Functions of the War Pensions and Armed Forces Compensation Chamber 


To the War Pensions and Armed Forces Compensation Chamber are assigned all functions 
relating to appeals under the War Pensions (Administrative Provisions) Act 1919 and the 
Pensions Appeal Tribunals Act 1943. 


5 Functions of the Health, Education and Social Care Chamber 
To the Health Education and Social Care Chamber are assigned all functions relating to— 


(a) an appeal against a decision related to children with special educational needs; 

(6) a claim of disability discrimination in the education of a child; 

(c) an application or an appeal against a decision or determination related to work with 
children or vulnerable adults; 

(d) an appeal against a decision related to registration in respect of provision of health or 
social care; 

(e) an appeal against a decision related to registration in respect of social workers and social 
care workers; 

(f) an appeal against a decision related to the provision of childcare; 

(g) an appeal against a decision related to an independent school or other independent 
educational institution; 

(A) applications and references by and in respect of patients under the provisions of the 
Mental Health Act 1983 or paragraph 5(2) of the Schedule to the Repatriation of Prisoners 
Act 1984. 


[5A Functions of the Tax Chamber 


To the Tax Chamber are assigned all functions, except those functions assigned to the Social 
Entitlement Chamber by article 3 or to the Finance and Tax Chamber by article 8, relating to— 


(a) an appeal, application, reference or other proceeding in respect of a function of the 
Commissioners for Her Majesty’s Revenue and Customs or an officer of Revenue and 
Customs; 

(b) an appeal in respect of the exercise by the Serious Organised Crime Agency of general 
Revenue functions or Revenue inheritance tax functions (as defined in section 323 of the 
Proceeds of Crime Act 2002).]! 


Amendments—! Article 5A inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment) Order, 
SI 2009/196 arts 2, 5 with effect from 1 April 2009. 


[5B Functions of the General Regulatory Chamber 

To the General Regulatory Chamber are assigned all functions relating to— 
(a) proceedings in respect of the decisions and actions of regulatory bodies which are not 
assigned to the Health, Education and Social Care Chamber by article 5; 
pce referred to the First-tier Tribunal under Schedule 1D to the Charities Act 1993; 
an 
(c) the determination of remuneration for carrying mail-bags in a ship or aircraft.]! 


Amendments—! Para inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) Order, 
SI 2009/1590 arts 2, 5 with effect from 1 September 2009. 


[6 Upper Tribunal Chambers 
The Upper Tribunal shall be organised into the following chambers— 


(a) the Administrative Appeals Chamber; 
[((b) the Tax and Chancery Chamber;]? 
[(c) the Lands Chamber.]’]' 

Amendments—' Article 6 substituted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment) Order, 
SI 2009/196 arts 2, 6 with effect from 1 April 2009. 

2 Para (c) inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 2) Order, SI 2009/1021 
arts 2, 4 with effect from | June 2009, ‘ 

3 Para (b) substituted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) Order, SI 2009/1590 
arts 2, 6 with effect from 1 September 2009. Para (b) previously read as follows— 


“(b) the Finance and Tax Chamber.”. 


7 Functions of the Administrative Appeals Chamber 
To the Administrative Appeals Chamber are assigned all functions relating to— 
(a) an appeal— 
(i) against a decision made by [the First-tier Tribunal, except [an appeal assigned to the 
Tax and Chancery Chamber by article 8(a)}’]'; - 
(ii) under section 5 of the Pensions Appeal Tribunals Act 1943 (assessment decision) 
against a decision of the Pensions Appeal Tribunal in Northern Ireland established under 
paragraph 1(2) of Schedule 1 to the Pensions Appeal Tribunals Act 1943; 
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(iii) against a decision of the Pensions Appeal Tribunal in Scotland established under 
paragraph 1(2) of Schedule | to the Pensions Appeal Tribunals Act 1943; 
(iv) against a decision of the Mental Health Review Tribunal for Wales ‘established under 
section 65 of the Mental Health Act 1983c; 
(v) against a decision of the Special Educational Needs Tribunal for Wales; 
(vi) under section 4 of the Safeguarding Vulnerable Groups Act 2006 (appeals); 
[ (vii) against a decision of the Information Commissioner transferred.to the Upper 
Tribunal from the First-tier Tribunal under Tribunal Procedure Rules; 
(viii) against a decision of a traffic commissioner. ]? 
(b) an application[, except an application assigned to the Tax and Chancery Chamber by 
article 8(e), for the Upper Tribunal]?’-— 
(i) to grant the relief mentioned in section 15(1) of the Tribunal, Courts and Enforcement 
Act 2007 (Upper Tribunal’s “judicial review” jurisdiction); 
(ii) to exercise the powers of review under section 21(2) of that Act (Upper Tribunal’s 
“judicial review” jurisdiction: Scotland); 
[(c) a matter referred to the Upper Tribunal by the First-tier Tribunal under section 9(5)(d) of 
the Tribunals, Courts and Enforcement Act 2007, [except where the reference is assigned to the 
Tax and Chancery Chamber by article 8(d)]?.]' 
[((d) a determination or decision under section 4 of the Forfeiture Act 1982. 
Amendments—! In para (a)(i) words substituted, and para (c) inserted, by the First-tier Tribunal and Upper Tribunal 
(Chambers) (Amendment) Order, SI 2009/196 arts 2, 7 with effect from 1 April 2009. 
> In para (a)(i) words substituted for words “decisions made in the Tax Chamber”, para (a)(vii), (vili) inserted, in para (b). 
words inserted, in para (c), words substituted for words “unless the reference is made by the Tax Chamber”, and para (d) 


inserted, by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 3) Order, SI 2009/1590 arts 2, 7 
with effect from 1 September 2009. 


8 Functions of the Tax and Chancery Chamber 
(1) To the Tax and Chancery Chamber are assigned all functions relating to— 
(a) an appeal against a decision of the First-tier Tribunal made— 
(i) in the Tax Chamber; or 
(ii) in a charities case; 
(6) an application under paragraph 50(1)(d) of Schedule 36 to the Finance Act 2008; 
(c) proceedings transferred to the Upper Tribunal under Tribunal Procedure Rules— 


(i) from the Tax Chamber of the First-tier Tribunal; or 
(11) from the First-tier Tribunal in a charities case; 


(d) a matter referred to the Upper Tribunal under section 9(5)() of the Tribunals, Courts and 
Enforcement Act 2007— 


(i) by the Tax Chamber of the First-tier Tribunal; or 
(ii) by the First-tier Tribunal in a charities case; 


(e) an application for the Upper Tribunal to grant the relief mentioned tn section 15(1) of the 
Tribunals, Courts and Enforcement Act 2007 (Upper Tribunal’s “judicial review” jurisdiction). 
or to exercise the powers of review under section 21(2) of that Act (Upper Tribunal’s “judicial 
review” jurisdiction: Scotland), which relates to— 
(i) a decision of the First-tier Tribunal mentioned in paragraph (a)(1) or (ii); 
(ii) a function of the Commissioners for Her Majesty’s Revenue and ‘Customs or an officer 
of Revenue and Customs, with the exception of any function in respect of which an appeal 
would be allocated to the Social Entitlement Chamber by article 3; 
(iii) the exercise by the Serious Organised Crime Agency of general Revenue functions o1 
Revenue inheritance tax functions (as defined in section 323 of the Proceeds of Crime 
Act 2002), with the exception of any function in relation to which an appeal would. be 
allocated to the Social Entitlement Chamber by article 3; 
(iv) a function of the cen Commission. 


(2) In this article “a charities case” means an appeal or application in ane of a decision, order 
9 eae of the Charity Commission, or a reference under Schedule 1D of the Charities 
ct 


Amendments—" Article 8 substituted by the First-tier Tribunal and Upper Tribunal (Chambers) Canaginent No 3) Order 
SI 2009/1590 arts 2, 8 with effect from 1 September 2009, Article 8 previously read as follows— ; 
“8 Functions of the Finance and Tax Chamber ? 
To the Finance and Tax Chamber are assigned all functions relating to— 
(a) an appeal against a decision of the First-tier Tribunal made in the Tax Chamber; —— 
(b) an application under paragraph 50(1)(d) of Schedule 36 to the Finance Act 2008: us. sai i 


(c) an appeal, application or reference transferred to the Finance and Tax Chamber from the Fist tier Tribunal 
under Tribunal Procedure Rules; 


(d) a matter referred to the Upper Tribunal by the Tax Chamber under section 9(5)(4) of the ac Courts and 
Enforcement Act 2007.” 


[9 Functions of the Lands Chamber saan > , > i 
. ii i IDV: SUT ¢ 
To the Lands Chamber are assigned— viens" ote uoiosbasishises 
(a) all functions relating to— ol 2 to (2) dqeigsisq 
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(i) compensation and other remedies for measures taken which affect the ownership, 
value, enjoyment or use of land or water, or of rights over or property on land or water; 
(ii) appeals from decisions of leasehold valuation tribunals, residential property tribunals 
and. valuation tribunals; 
qu) appeals on questions of the value of land or interests in land arising in tax proceedings; 
an 
Gv) proceedings in respect of restrictive covenants, blight notices or the obstruction of 
ight; 
(6b) the Upper Tribunal’s function as arbitrator under section 1(5) of the Lands Tribunal 
Act 1949; and 
(c) any other functions transferred to the Upper Tribunal by the Transfer of Tribunal 
Functions (Lands Tribunal and Miscellaneous Amendments) Order 2009.]! 


Amendments—' Articles 9, 10 inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 2) 
Order, SI 2009/1021 arts 2; 5 with effect from 1 June 2009. 


[10 Resolution of doubt or dispute as to chamber 


If there is any doubt or dispute as to the chamber in which a particular matter is to be dealt 
with, the Senior President of Tribunals may allocate that matter to the chamber which appears 
to the Senior President of Tribunals to be most appropriate.]! 


Amendments—' Articles 9, 10 inserted by the First-tier Tribunal and Upper Tribunal (Chambers) (Amendment No 2) 
Order, SI 2009/1021 arts 2, 5 with effect from 1 June 2009. 
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Made by the Tribunal Procedure Committee, after consulting in accordance with TCEA 2007 
Sch 5 para 28(1), under TCEA 2007 ss 10(3), 16(9), 22, 29(3), (4), Sch 5. 


The Lord Chancellor has allowed the Rules in accordance with TCEA 2007 Sch 5 para 28(3). 
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PART 1 
INTRODUCTION 


1 Citation, commencement, application and interpretation 


(1). These Rules may be cited as the Tribunal Procedure (Upper Tribunal) Rules 2008 and come 
into force on 3rd November 2008. 


(2) These Rules apply to proceedings before the Upper Tribunal [except proceedings in the Lands 
Chamber)’. 


(3) In these Rules— 


“the 2007 Act” means the Tribunals, Courts and Enforcement Act 2007; 
[“appellant” means— 


(a) a person who makes an appeal, or applies for permission to appeal, to the Upper 
Tribunal; 
(b) in proceedings transferred or referred to the Upper Tribunal from the First-tier 
Tribunal, a person who started the proceedings in the First-tier Tribunal; or 
(c) a person substituted as an appellant under rule 9(1) (substitution and addition of 
parties);]! 
“applicant” means a person who applies for permission to bring, or does bring, judicial review 
proceedings before the Upper Tribunal and, in judicial review proceedings transferred to the 
Upper Tribunal from a court, includes a person who was a claimant or petitioner in the 
proceedings immediately before they were transferred; 
[“appropriate national authority” means, in relation to an appeal, the Secretary of State, the 
Scottish Ministers or the Welsh Ministers, as the case may be; 
“authorised person” means an examiner appointed by the Secretary of State under sec- 
tion 66A of the Road Traffic Act 1988, or a person acting under the direction of such an 
examiner, who has detained the vehicle to which an appeal relates;]° 


“dispose of proceedings” includes, unless indicated otherwise, disposing of a part of the 
proceedings; 

“document” means anything in which information is recorded in any form, and an obligation 
under these Rules or any practice direction or direction to provide or allow access to a 
document or a copy of a document for any purpose means, unless the Upper Tribunal directs 
otherwise, an obligation to provide or allow access to such document or copy in a legible form 
or in a form which can be readily made into a legible form; 

“hearing” means an oral hearing and includes a hearing conducted in whole or in part by 
video link, telephone or other means of instantaneous two-way electronic communication; 
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“interested party” means— 


(a) a person who is directly affected by the outcome sought in judicial review Brdeesdings, 
and has been named as an interested party under rule 28 or 29 (judicial review), or has been 
substituted or added as an interested party under rule 9 (substitution and addition of 
parties); and 

(b) in judicial review proceedings transferred to the Upper Tribunal under section 25A(2) 
or (3) of the Judicature (Northern Ireland) Act 1978 or section 31A(2) or (3) of the 
Supreme Court Act 1981, a person who was an interested party in the proceedings 
immediately before they were transferred to the Upper Tribunal; 


“judicial review proceedings” means proceedings within the jurisdiction of the Upper Tribunal 
pursuant to section 15 or 21 of the 2007 Act, whether such proceedings are started in the 
Upper Tribunal or transferred to the Upper Tribunal; 

1 


“mental health case” means proceedings before the Upper Tribunal on appeal against a 
decision in proceedings under the Mental Health Act 1983 or paragraph 5(2) of the Schedule 
to the Repatriation of Prisoners Act 1984; 

“party” means a person who is an appellant, an applicant, a respondent or an interested party 
in proceedings before the Upper Tribunal, a person who has referred a question to the Upper 
Tribunal or, if the proceedings have been concluded, a person who was an appellant, an 
applicant, a respondent or an interested party when the Tribunal finally disposed of all issues 
in the proceedings; 

“permission” includes leave in cases arising under the law of Northern Ireland; 

“practice direction” means a direction given under section 23 of the 2007 Act: 

“respondent” means— 


(a) in an appeal, or application for permission to appeal, against a decision of another 
tribunal, any person other than the appellant who— 
(i) was a party before that other tribunal; 
(9.5.7 
(iii) otherwise has a right of appeal against the decision of the other tribunal and has 
given notice to the Upper Tribunal that they wish to be a party to the appeal; 


(b) in an appeal against any other decision [except a decision of a traffic commissioner]. 
the person who made the decision; 
(c) in judicial review proceedings— 
(i) in proceedings started in the Upper Tribunal, the person named by the applicant as 
the respondent; 
(ii) in proceedings transferred to the Upper Tribunal under section 25A(2) or (3) of the 
Judicature (Northern Ireland) Act 1978 or section 31A(2) or (3) of the Supreme Court 
Act 1981, a person who was a defendant in the proceedings immediately before they were 
transferred; 
(ili) in proceedings transferred to the Upper Tribunal under section 20(1) of the 2007 
Act, a person to whom intimation of the petition was made before the proceedings were 
transferred, or to whom the Upper Tribunal has required intimation to be made; 


[(ca) in proceedings transferred or referred to the Upper Tribunal from the First-tie1 
Tribunal, a person who was a respondent in the proceedings in the First-tier Tribunal;]! 
(d) ina reference under the Forfeiture Act 1982, the person whose eligibility for a benefit o1 
advantage is in issue; or 

(e) a Beso substituted or added as a respondent under rule 9 (substitution and addition of 
parties 

Piteeunal. does not include a traffic commissioner;]? 


ones day” means any day except a Saturday or Sunday, Christmas Day, Good Friday or a 
bank holiday under section | of the Banking and Financial Dealings Act 1971. 
Amendments—' In para (3), definition of “appellant” substituted, definitions of “disability discrimination i in schools case” 
“legal representative” and “special educational needs case’ ” repealed, in definition of “respondent”, sub-para (aylit 


repealed and sub-para (ca) inserted, by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules SHE) with effect 
from | April 2009. 


? In paras (2), (3) words inserted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 che 7, 8 with tad 
from | September 2009. 


2 Overriding objective and parties’ obligation to co-operate with the Upper Tribunal - 


(1) The overriding objective of these Rules is to enable the Upper Tribunal to, deal with cases 
fairly and justly. 


(2) Dealing with a case fairly and justly includes— er 


(a) dealing with the case in ways which are proportionate to the importance of the case, the 
complexity of the issues, the anticipated costs and the resources of the parties;. + 

(b) avoiding unnecessary formality and seeking flexibility in the proceedings; 0 

(c) ensuring, so far as practicable, that the parties are able to pepe assy m9 in the 
proceedings; is neon, “anoeed 
(d) using any special expertise of the Upper Tribunal effectively; and 1onqelst ainil.osbr 
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(e) avoiding delay, so far as compatible with proper consideration of the issues. 
(3) The Upper Tribunal must seek to give effect to the overriding objective when it— 


(a) exercises any power under these Rules; or 
(b) interprets any rule or practice direction. 


(4) Parties must— 


(a) help the Upper Tribunal to further the overriding objective; and 
(b) co-operate with the Upper Tribunal generally. 


3 Alternative dispute resolution and arbitration 
(1) The Upper Tribunal should seek, where appropriate— 


(a) to bring to the attention of the parties the availability of any appropriate alternative 
procedure for the resolution of the dispute; and 

(b) if the parties wish and provided that it is compatible with the overriding objective, to 
facilitate the use of the procedure. 


(2) Part 1 of the Arbitration Act 1996 does not apply to proceedings before the Upper Tribunal. 


PAT IR 
GENERAL POWERS AND PROVISIONS 


4 Delegation to staff 


(1) Staff appointed under section 40(1) of the 2007 Act (tribunal staff and services) may, with 
the approval of the Senior President of Tribunals, carry out functions of a judicial nature 
permitted or required to be done by the Upper Tribunal. 


(2) The approval referred to at paragraph (1) may apply generally to the carrying out of specified 
functions by members of staff of a specified description in specified circumstances. 


(3) Within 14 days after the date on which the Upper Tribunal sends notice of a decision made 
by a member of staff under paragraph (1) to a party, that party may apply in writing to the 
Upper Tribunal for that decision to be considered afresh by a judge. 


5 Case management powers 


(1) Subject to the provisions of the 2007 Act and any other enactment, the Upper Tribunal may 
regulate its own procedure. 


(2) The Upper Tribunal may give a direction in relation to the conduct or disposal of 
proceedings at any time, including a direction amending, suspending or setting aside an earlier 
direction. 


(3) In particular, and without restricting the general powers in paragraphs (1) and (2), the Upper 
Tribunal may— 
(a) extend or shorten the time for complying with any rule, practice direction or direction; 
(b) consolidate or hear together two or more sets of proceedings or parts of proceedings 
raising common issues, or treat a case as a lead case; 
(c) permit or require a party to amend a document; 
(d) permit or require a party or another person to provide documents, information, evidence 
or submissions to the Upper Tribunal or a party; 
(e) deal with an issue in the proceedings as a preliminary issue; 
(f) hold a hearing to consider any matter, including a case management issue; 
(g) decide the form of any hearing; 
(A) adjourn or postpone a hearing; 
(i) require a party to produce a bundle for a hearing; 
(j) stay (or, in Scotland, sist) proceedings; 
(k) transfer proceedings to another court or tribunal if that other court or tribunal has 
jurisdiction in relation to the proceedings and— 


(i) because of a change of circumstances since the proceedings were started, the Upper 
Tribunal no longer has jurisdiction in relation to the proceedings; or 
(ii) the Upper Tribunal considers that the other court or tribunal is a more appropriate 
forum for the determination of the case; 
(J) suspend the effect of its own decision pending an appeal or review of that decision; 
(m) in an appeal, or an application for permission to appeal, against the decision of another 
tribunal, suspend the effect of that decision pending the determination of the application for 
permission to appeal, and any appeal; 
[(n) require any person, body or other tribunal whose decision is the subject of proceedings 
before the Upper Tribunal to provide reasons for the decision, or other information or 
documents in relation to the decision or any proceedings before that person, body or 
tribunal.]! 
Amendments—! Para (3)(n) substituted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 9 with 
effect from 1 September 2009. That para previously read as follows— 


“(n) require any other tribunal whose decision is the subject of proceedings before the Upper Tribunal to provide 
reasons for the decision, or other information or documents in relation to the decision or the proceedings in that 
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tribunal.”. 


6 Procedure for applying for and giving directions 


(1) The Upper Tribunal may give a direction on the application of one or more et the parties or 
on its own initiative. 


(2) An application for a direction may be made— 


(a) by sending or delivering a written application to the Upper Tribunal; or 
(b) orally during the course of a hearing. 


(3) An application for a direction must include the reason for making that application. 


(4) Unless the Upper Tribunal considers that there is good reason not to do so, the Upper 
Tribunal must send written notice of any direction to every party and to any other person 
affected by the direction. 


(5) If a party or any other person sent notice of the direction under paragraph (4) wishes to 
challenge a direction which the Upper Tribunal has given, they may do so by applying for 
another direction which amends, suspends or sets aside the first direction. 


7 Failure to comply with rules etc 

(1) An irregularity resulting from a failure to comply with any requirement in these Rules, a 
practice direction or a direction, does not of itself render void the proceedings or any step taken 
in the proceedings. 


(2) If a party has failed to comply with a requirement in these Rules, a practicé direction or a 
direction, the Upper Tribunal may take such action as it considers just, which may include— 
(a) waiving the requirement; 
(b) requiring the failure to be remedied; 
(c) exercising its power under rule 8 (striking out a party’s case); or 
(d) except in mental health cases, restricting a party’s participation in the proceedings. 


(3) Paragraph (4) applies where the First-tier Tribunal has referred to the Upper Tribunal a 
failure by a person to comply with a requirement imposed by the First-tier Tribunal— 


(a) to attend at any place for the purpose of giving evidence; 

(b) otherwise to make themselves available to give evidence; 

(c) to swear an oath in connection with the giving of evidence; 

(d) to give evidence as a witness; 

(e) to produce a document; or 

(f) to facilitate the inspection of a document or any other thing (including any premises). 


(4) The Upper Tribunal may exercise its power under section 25 of the 2007 Act (supplementary 
powers of the Upper Tribunal) in relation to such non-compliance as if the requirement had 
been imposed by the Upper Tribunal. 


8 Striking out a party’s case 


(1) The proceedings, or the appropriate part of them, will automatically be str out if the 
appellant or applicant has failed to comply with a direction that stated that failure by ‘the 
appellant or applicant to comply with the direction would lead to the aes out of the 
proceedings or that part of them. 


C ye PERS Tribunal must strike out the whole or a part of. the proceedings if the Upper 
ribunal— 


(a) does not have jurisdiction in relation to the proceedings or that part of one and. 
(b) does not exercise its power under rule 5(3)(k)(i) (transfer to another court or Pema puna) | in 
relation to the proceedings or that part of them. 


(3) The Upper Tribunal may strike out the whole or a part of the prepedinia if— 


(a) the appellant or applicant has failed to comply with a direction which stated that failure 
by the appellant or applicant to comply with the direction could lead to: ee striking out of the 
proceedings or part of them; 

(b) the appellant or applicant has failed to co-operate with the Wiptek “Phitpiniad to such an 
extent that the Upper Tribunal cannot deal with the proceedings fairly and justly; or 

(c) in proceedings which are not an appeal from the decision of another tribunal or judicial 
review proceedings, the Upper Tribunal considers there is no reasonable prospect of the 
appellant’s or the applicant’s case, or part of it, succeeding. tool) Deol 


(4) The Upper Tribunal may not strike out the whole ora parb! of thevprovesdings ‘under 
paragraph (2) or (3)(6) or (c) without first giving the appellant or oppure an’ oe to 
make representations in relation to the proposed striking out. ff 


(5) If the proceedings have been struck out under paragraph (1) or Ba), He pegiane or 
applicant may apply for the proceedings, or part of them, to be reinstated. 


(6) An application under paragraph (5) must be made in writing and received by the Upper 
Tribunal within | month after the date on which the Upper, Anibal seit at notification. of the 
striking out to the appellant or applicant. peice on YL attozEst 
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(7) This rule applies to a respondent [or an interested party]! as it applies to an appellant or 
applicant except that— 
(a) a reference to the striking out of the proceedings is to be read as a reference to the barring 
of the respondent [or interested party]! from taking further part in the proceedings; and 
(b) a reference to an application for the reinstatement of proceedings which have been struck 
out is to be read as a reference to an application for the lifting of the bar on the respondent [or 
interested party]! ...' taking further part in the proceedings. 
(8) If a respondent [or an interested party]! has been barred from taking further part in 
proceedings under this rule and that bar has not been lifted, the Upper Tribunal need not 
consider any response or other submission made by that respondent [or interested party, and 
may summarily determine any or all issues against that respondent or interested party]!. 


Amendments—' In para (7), words inserted and word repealed, and in sub-s (8), words inserted, by the Tribunal Procedure 
(Amendment) Rules, SI 2009/274 rules 3, 6 with effect from 1 April 2009. 


[ Addition, substitution and removal of parties 
9— (1) The Upper Tribunal may give a direction adding, substituting or removing a party as an 
appellant, a respondent or an interested party. 
(2) If the Upper Tribunal gives a direction under paragraph (1) it may give such consequential 
directions as it considers appropriate. 
(3) A person who is not a party may apply to the Upper Tribunal to be added or substituted as 
a party. 
(4) If a person who is entitled to be a party to proceedings by virtue of another enactment 
applies to be added as a party, and any conditions applicable to that entitlement have been 
satisfied, the Upper Tribunal must give a direction adding that person as a respondent or, if 
appropriate, as an appellant.]! 
Amendments—!' Rule 9 substituted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 10 with effect 
from | September 2009. That rule previously read as follows— 
“Q Substitution and addition of parties 
(1) The Upper Tribunal may give a direction substituting a party if— 


(a) the wrong person has been named as a party; or 

(b) the substitution has become necessary because of a change in circumstances since the start of proceedings. 
(2) The Upper Tribunal may give a direction adding a person to the proceedings as a respondent or, in judicial review 
proceedings, as an interested party. 
(3) If the Upper Tribunal gives a direction under paragraph (1) or (2) it may give such consequential directions as it 
considers appropriate.”. 


{10 Orders for costs 
(1) The Upper Tribunal may not make an order in respect of costs (or, in Scotland, expenses) in 
proceedings [transferred or referred by, or on appeal from,]? another tribunal except— 
(a) in proceedings [transferred by, or on appeal from,]? the Tax Chamber of the First-tier 
Tribunal; or 
(b) to the extent and in the circumstances that the other tribunal had the power to make an 
order in respect of costs (or, in Scotland, expenses). 
(2) The Upper Tribunal may not make an order in respect of costs or expenses under section 4 of 
the Forfeiture Act 1982. 
(3) In other proceedings, the Upper Tribunal may not make an order in respect of costs or 
expenses except— 
a) in judicial review proceedings; 
8} in proceedings transferred from the Tax Chamber of the First-tier Tribunal;? 
(c) under section 29(4) of the 2007 Act (wasted costs); or 
(d) if the Upper Tribunal considers that a party or its representative has acted unreasonably 
_ in bringing, defending or conducting the proceedings. 
(4) The Upper Tribunal may make an order for costs (or, in Scotland, expenses) on an 
application or on its own initiative. 
(5) A person making an application for an order for costs or expenses must— 
(a) send or deliver a written application to the Upper Tribunal and to the person against 
whom it is proposed that the order be made; and 
(b) send or deliver with the application a schedule of the costs or expenses claimed sufficient 
to allow summary assessment of such costs or expenses by the Upper Tribunal. 
(6) An application for an order for costs or expenses may be made at any time during the 
proceedings but may not be made later than | month after the date on which the Upper Tribunal 
sends— 
(a) a decision notice recording the decision which finally disposes of all issues in the 
proceedings; or 
_(b) notice of a withdrawal under rule 17 which ends the proceedings. 
(7) The Upper Tribunal may not make an order for costs or expenses against a person (the 
“paying person”) without first— 
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(a) giving that person an opportunity to make representations; and 
(b) if the paying person is an individual and the order is to be made under paragraph (3)(a), 
(b) or (d), considering that person’s financial means. 


(8) The amount of costs or expenses to be paid under an order under this rule may be 
ascertained by— 
(a) summary assessment by the Upper Tribunal; 
(b) agreement of a specified sum by the paying person and the person entitled to receive the 
costs or expenses (“the receiving person”); or 
(c) assessment of the whole or a specified part of the costs or expenses incurred by the 
receiving person, if not agreed. 


(9) Following an order for assessment under paragraph (8)(c), the paying person or the receiving 
person may apply— 
(a) in England and Wales, to the High Court or the Costs Office of the Supreme Court (as 
specified in the order) for a detailed assessment of the costs on the standard basis or, if 
specified in the order, on the indemnity basis; and the Civil Procedure Rules 1998 shall apply, 
with necessary modifications, to that application and assessment as if the proceedings in the 
tribunal had been proceedings in a court to which the Civil Procedure Rules 1998 apply; 
(b) in Scotland, to the Auditor of the Court of Session for the taxation of the expenses 
according to the fees payable in that court; or 
(c) in Northern Ireland, to the Taxing Office of the High Court of Northern Ireland for 
taxation on the standard basis or, if specified in the order, on the indemnity basis.]! 
Amendments—! Rule 10 substituted, by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 7 with effect from 
1 April 2009. 
? In para (1), words substituted for words “referred by or on appeal from”, in para (1)(a), words substituted for words “on 


appeal from”, and para (3)(b) revoked, by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 11 
with effect from 1 September 2009. 


11 Representatives 


(1) A party may appoint a representative (whether a legal representative or not) to represent that 
party in the proceedings. 


(2) If a party appoints a representative, that party (or the representative if the representative is a 
legal representative) must send or deliver to the Upper Tribunal ...’ written notice of the 
representative's name and address. 


[((2A) If the Upper Tribunal receives notice that a party has appointed a representative under 
paragraph (2), it must send a copy of that notice to each other party.]! 


(3) Anything permitted or required to be done by a party under these Rules, a practice direction 
or a direction may be done by the representative of that party, except signing a witness 
statement. 


(4) A person who receives due notice of the appointment of a representative— 


(a) must provide to the representative any document which is required to be provided to the 
represented party, and need not provide that document to the represented party; and 

(b) may assume that the representative is and remains authorised as such until they receive 
written notification that this is not so from the representative or the represented party. 


(5) At a hearing a party may be accompanied by another person whose name and address has 
not been notified under paragraph (2) but who, subject to paragraph (8) and with the permission 
of the Upper Tribunal, may act as a representative or otherwise assist in presenting the party’s 
case at the hearing. 


(6) Paragraphs (2) to (4) do not apply to a person who accompanies a party under paragraph (5). 


(7) In a mental health case if the patient has not appointed a representative the Upper Tribunal 
may appoint a legal representative for the patient where— 
(a) the patient has stated that they do not wish to conduct their own case or that they wish te 
be represented; or 
(b) the patient lacks the capacity to appoint a representative but the Upper Tribunal believes 
that it is in the patient’s best interests for the patient to be represented. 


(8) In a mental health case a party may not appoint as a representative, or be represented o1 
assisted at a hearing by— 


(a) a person liable to be detained or subject to guardianship or after-care under supervision. 
or who is a community patient, under the Mental Health Act 1983; or r 

(b) a person receiving treatment for mental disorder at the same hospital [or]? home as the 
patient, 


{(9) In this rule “legal representative” means an authorised advocate or agelinnscd Rdeaian as 

defined by section 119(1) of the Courts and Legal Services Act 1990, an advocate or solicitor in 

Scotland or a barrister or solicitor in Northern Ireland.]! 

Amendments—' In para (2), words repealed, and parte (2A), (9) inserted, by the Tribunal Pisbsitate (mnexeivent Rules 
SI 2009/274 rules 3, 8 with effect from 1 April 2 


2 In para (8)(b) word inserted by the Tribunal leet (Amendment No 2) Rules, SI 2009/ vi rules 1, {2.with effect from 
1 September 2009. ( moet grt 
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12 Calculating time 


(1) An act required by these Rules, a practice direction or a direction to be done on or by a 
particular day must be done by Spm on that day. 


(2) If the time specified by these Rules, a practice direction or a direction for doing any act ends 
on a day other than a working day, the act is done in time if it is done on the next working day. 


(3) In a special educational needs case or a disability discrimination in schools case, the following 
days must not be counted when calculating the time by which an act must be done— 


(a) 25th December to Ist January inclusive; and 

(b) any day in August. 
(4) Paragraph (3) does not apply where the Upper Tribunal directs that an act must be done by 
or on a specified date. 


[(S) In this rule— 


“disability discrimination in schools case” means proceedings concerning disability discrimi- 
nation in the education of a child or related matters; and 

“special educational needs case” means proceedings concerning the education of a child who 
has or may have special educational needs.]! 


Amendments—' Para (5) inserted, by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 9 with effect from 
1 April 2009. 


13 Sending and delivery of documents 


(1) Any document to be provided to the Upper Tribunal under these Rules, a practice direction 
or a direction must be— 


(a) sent by pre-paid post or [by document exchange, or delivered by hand,]! to the address 
specified for the proceedings; 

(6) sent by fax to the number specified for the proceedings; or 

(c) sent or delivered by such other method as the Upper Tribunal may permit or direct. 


(2) Subject to paragraph (3), if a party provides a fax number, email address or other details for 
‘the electronic transmission of documents to them, that party must accept delivery of documents 
by that method. 


(3) If a party informs the Upper Tribunal and all other parties that a particular form of 
communication, other than pre-paid post or delivery by hand, should not be used to provide 
documents to that party, that form of communication must not be so used. 


(4) If the Upper Tribunal or a party sends a document to a party or the Upper Tribunal by email 
or any other electronic means of communication, the recipient may request that the sender 
provide a hard copy of the document to the recipient. The recipient must make such a request as 
soon as reasonably practicable after receiving the document electronically. 

(5) The Upper Tribunal and each party may assume that the address provided by a party or its 
representative is and remains the address to which documents should be sent or delivered until 
receiving written notification to the contrary. 


Amendments—! Words in para (1)(a) substituted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 10 


with effect from 1 April 2009. 


14 Use of documents and information 
(1) The Upper Tribunal may make an order prohibiting the disclosure or publication of — 
(a) specified documents or information relating to the proceedings, or 
(b) any matter likely to lead members of the public to identify any person whom the Upper 
Tribunal considers should not be identified. 
(2) The Upper Tribunal may give a direction prohibiting the disclosure of a document or 
information to a person if— 
(a) the Upper Tribunal is satisfied that such disclosure would be likely to cause that person or 
some other person serious harm; and yor son 
(b) the Upper Tribunal is satisfied, having regard to the interests of justice, that it is 
proportionate to give such a direction. 
(3) If a party (“the first party”) considers that the Upper Tribunal should give a direction under 
paragraph (2) prohibiting the disclosure of a document or information to another party (“the 
second party”), the first party must— 
(a) exclude the relevant document or information from any documents that will be provided 
to the second party; and 
(b) provide to the Upper Tribunal the excluded document or information, and the reason for 
its exclusion, so that the Upper Tribunal may decide whether the document or information 
should be disclosed to the second party or should be the subject of a direction under 
paragraph (2). 
(4) The Upper Tribunal must conduct proceedings as appropriate in order to give effect to a 
direction given under paragraph (2).! 
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(5) If the Upper Tribunal gives a direction under paragraph (2) which prevents disclosure to a 
party who has appointed a representative, the Upper Tribunal may give a direction that the 
documents or information be disclosed to that representative if the Upper Tribunal is satisfied 
that— 


(a) disclosure to the representative would be in the interests of the party; and 
(b) the representative will act in accordance with paragraph (6). 


(6) Documents or information disclosed to a representative in accordance with a direction under 
paragraph (5) must not be disclosed either directly or indirectly to any other person without the 
Upper Tribunal’s consent. 


(7) Unless the Upper Tribunal gives a direction to the contrary, information about mental health 
cases and the names of any persons concerned in such cases must not be made public. 


[(8) The Upper Tribunal may, on its own initiative or on the application of a party, give a 
direction that certain documents or information must or may be disclosed to the Upper Tribunal 
on the basis that the Upper Tribunal will not disclose such documents or information to other 
persons, or specified other persons. 


(9) A party making an application for a direction under paragraph (8) may withhold the relevant 
documents or information from other parties until the Upper Tribunal has granted or refused 
the application. 


(10) In a case involving matters relating to national security, the Upper Tribunal must ensure 
that information is not disclosed contrary to the interests of national security. 


(11) The Upper Tribunal must conduct proceedings and record its decision and reasons 
appropriately so as not to undermine the effect of an order made under paragraph (1), a 
direction given under paragraph (2) or (8) or the duty imposed by paragraph (10).]! 


Amendments—! Para (4) revoked, and paras (8)-(11) inserted, by the Tribunal Procedure (Amendment No 2) Rules, 
SI 2009/1975 rules 7, 13 with effect from 1 September 2009. 


15 Evidence and submissions 


(1) Without restriction on the general powers in rule 5(1) and (2) (case management powers), the 
Upper Tribunal may give directions as to— 
(a) issues on which it requires evidence or submissions; 
(b) the nature of the evidence or submissions it requires; 
(c) whether the parties are permitted or required to provide expert evidence, and if so whether 
the parties must jointly appoint a single expert to provide such evidence; 
(d) any limit on the number of witnesses whose evidence a party may put forward, whether in 
relation to a particular issue or generally; 
(e) the manner in which any evidence or submissions are to be provided, which may include a 
direction for them to be given— 


(i) orally at a hearing; or 
(ii) by written submissions or witness statement; and 
(f) the time at which any evidence or submissions are to be provided. 
(2) The Upper Tribunal may— 
(a) admit evidence whether or not— 


(i) the evidence would be admissible in a civil trial in the United Kingdom; or » 

(ii) the evidence was available to a previous decision maker; or 

(6) exclude evidence that would otherwise be admissible where— 

oO the evidence was not provided within the time allowed by a direction or a practice 
irection; 

(ii) the evidence was otherwise provided in a manner that did not comply with a direction 

or a practice direction; or 

(iii) 1t would otherwise be unfair to admit the evidence. 


(3) The Upper Tribunal may consent to a witness giving, or require any witness e bive evidence 
on oath, and may administer an oath for that purpose. 


16 Summoning or citation of witnesses and orders to answer questions o or 1 produce documents 
(1) On the application of a party or on its own initiative, the Upper Tribunal may— 
(a) by summons (or, in Scotland, citation) require any person to attend as a witness at a 
hearing at the time and place specified i in the summons or citation; or 
(6) order any person to answer any questions or produce any documents in that person’s 
possession or control which relate to any issue in the proceedings. 5 
(2) A summons or citation under paragraph (1)(a) must— ) sa Oe notatyl 
(a) give the person required to attend 14 days’ notice of the hearing or ‘such shorter period as 
the Upper Tribunal may direct; and 


(b) where the person is not a party, make provision for the posse necessary expenses oh 
attendance to be paid, and state who is to pay them. Veh KSWER Nos satik 
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(3) No person may be compelled to give any evidence or produce any document that the person 
could not be compelled to give or produce on a trial of an action in a court of law in the part of 
the United Kingdom where the proceedings are due to be determined. 
[(4) A person who receives a summons, citation or order may apply to the Upper Tribunal for it 
to be varied or set aside if they did not have an opportunity to object to it before it was made or 
issued. 
(5) A person making an application under paragraph (4) must do so as soon as reasonably 
practicable after receiving notice of the summons, citation or order. 
(6) A summons, citation or order under this rule must— 
(a) state that the person on whom the requirement is imposed may apply to the Upper 
Tribunal to vary or set aside the summons, citation or order, if they did not have an 
opportunity to object to it before it was made or issued; and 
(b) state the consequences of failure to comply with the summons, citation or order.]! 


Amendments—' Paras (4)-(6) substituted for previous para (4) by the Tribunal Procedure (Amendment) Rules, SI 2009/274 
rules 3, 11 with effect from 1 April 2009. 


17 Withdrawal 
(1) Subject to paragraph (2), a party may give notice of the withdrawal of its case, or any part of 
it— 
(a) at any time before a hearing to consider the disposal of the proceedings (or, if the Upper 
Tribunal disposes of the proceedings without a hearing, before that disposal), by sending or 
delivering to the Upper Tribunal a written notice of withdrawal; or 
(6) orally at a hearing. 
(2) Notice of withdrawal will not take effect unless the Upper Tribunal consents to the 
withdrawal except in relation to an application for permission to appeal. 
(3) A party which has withdrawn its case may apply to the Upper Tribunal for the case to be 
reinstated. 
(4) An application under paragraph (3) must be made in writing and be received by the Upper 
Tribunal within | month after— 
(a) the date on which the Upper Tribunal received the notice under paragraph (1)(a); or 
(6) the date of the hearing at which the case was withdrawn orally under paragraph (1)(4). 


(5) The Upper Tribunal must notify each party in writing of a withdrawal under this rule. 


18 Notice of funding of legal services 
If a party is granted funding of legal services at any time, that party must as soon as 
practicable— 
(a) 
(i) if funding is granted by the Legal Services Commission or the Northern Ireland Legal 
Services Commission, send a copy of the funding notice to the Upper Tribunal; or 
(ii) if funding is granted by the Scottish Legal Aid Board, send a copy of the legal aid 
certificate to the Upper Tribunal; and 
(b) notify every other party in writing that funding has been granted. 


19 Confidentiality in child support or child trust fund cases 
(1) Paragraph (3) applies to an appeal against a decision of the First-tier Tribunal in proceedings 
under the Child Support Act 1991 in the circumstances described in paragraph (2), other than an 
appeal against a reduced benefit decision (as defined in section 46(10)(6) of the Child Support 
Act 1991, as that section had effect prior to the commencement of section 15(b) of the Child 
Maintenance and Other Payments Act 2008). 
(2) The circumstances referred to in paragraph (1) are that— 
(a) in the proceedings in the First-tier Tribunal in respect of which the appeal has been 
brought, there was an obligation to keep a person’s address confidential; or 
(b) a person whose circumstances are relevant to the proceedings would like their address (or, 
in the case of the person with care of the child, the child’s address) to be kept confidential and 
has given notice to that effect— 
(i) to the Upper Tribunal in an application for permission to appeal or notice of appeal; 
(ii) to the Upper Tribunal within | month after an enquiry by the Upper Tribunal; or 
(iii) to the Secretary of State, the Child Maintenance and Enforcement Commission or the 
Upper Tribunal when notifying a change of address after proceedings have been started. 
(3) Where this paragraph applies, the Secretary of State, the Child Maintenance and Enforce- 
ment Commission and the Upper Tribunal must take appropriate steps to secure the confiden- 
tiality of the address, and of any information which could reasonably be expected to enable a 
rson to identify the address, to the extent that the address or that information is not already 
own to each other party. 
(4) Paragraph (6) applies to an appeal against a decision of the First-tier Tribunal in proceedings 
under the Child Trust Funds Act 2004 in the circumstances described in paragraph (5). 
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(5) The circumstances referred to in paragraph (4) are that— 


(a) in the proceedings in the First-tier Tribunal in respect of which the appeal has been 
brought, there was an obligation to keep a person’s address confidential; or 

(b) a person whose circumstances are relevant to the proceedings would like their address (or, 
in the case of the person with care of the eligible child, the child’s address) to be kept 
confidential and has given notice to that effect— 


(i) to the Upper Tribunal in an application for permission to appeal or notice of appeal; 
(ii) to the Upper Tribunal within | month after an enquiry by the Upper Tribunal; or 
(iii) to HMRC or the Upper Tribunal when notifying a change of address after proceedings 
have been started. 


(6) Where this paragraph applies, HMRC and the Upper Tribunal must take appropriate steps to 
secure the confidentiality of the address, and of any information which could reasonably be 
expected to enable a person to identify the address, to the extent. that the address or that 
information is not already known to each other party. 


(7) In this rule— 


“eligible child” has the meaning set out in section 2 of the Child Trust Funds Act 2004; and 
“HMRC” means Her Majesty’s Revenue and Customs. 


20 Power to pay expenses and allowances 


(1) In proceedings brought under section 4 of the Safeguarding Vulnerable Groups Act 2006 ...', 
the Secretary of State may pay such allowances for the purpose of or in connection with the 
attendance of persons at hearings as the Secretary of State may, with the consent of the 
Treasury, determine. 
(2) Paragraph (3) applies to proceedings on appeal from a decision of— 
(a) the First-tier Tribunal in proceedings under the Child Support Act 1991, section 12 of the 
Social Security Act 1998 or paragraph 6 of Schedule 7 to the Child Support, Pensions and 
Social Security Act 2000; 
(b) the First-tier Tribunal in a war pensions and armed forces case (as defined in the Tribunal 
Procedure (First-tier Tribunal) (War Pensions and Armed Forces Compensation Chamber) 
Rules 2008); or 
(c) a Pensions Appeal Tribunal for Scotland or Northern Ireland. 


(3) The Lord Chancellor (or, in Scotland, the Secretary of State) may pay to any person who 
attends any hearing such travelling and other allowances, including compensation for loss of 
remunerative time, as the Lord Chancellor (or, in Scotland, the Secretary of State) may 
determine. 


Amendments—! Words in para (1) repealed by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 12 with 
effect from 1 April 2009. 


[Procedure for applying for a stay of a decision pending an appeal 
20A— (1) This rule applies where another enactment provides in any terms for the Upper 
Tribunal to stay or suspend, or to lift a stay or suspension of, a decision which is or may be the 
subject of an appeal to the Upper Tribunal (“the substantive decision”) pending such appeal. 


(2) A person who wishes the Upper Tribunal to decide whether the substantive decision should 
be Wee or suspended must make a written application to the Upper Tribunal which must 
include— 

(a) the name and address of the person making the application; 

(b) the name and address of any representative of that person; 

(c) the address to which documents for that person should be sent or delivered; 

(d) the name and address of any person who will be a respondent to the appeal; 

(e) details of the substantive decision and any decision as to when that decision is to take 

effect, and copies of any written record of, or reasons for, those decisions; and 

(f) the grounds on which the person making the application relies. 


(3) In the case of an application under paragraph (2) for a stay of a nee of a traffic 
commissioner— 


(a) the person making the application must notify the traffic commissioner when making the 
application; 
(b) within 7 days of receiving notification of the application the traffic commissioner must 
send or deliver written reasons for refusing or withdrawing the stay— 
(i) to the Upper Tribunal; and 
(ii) to the person making the application, if the traffic commissioner has. not Biatieaay. done 
so. 
(4) If the Upper Tribunal grants a stay or suspension following an sppleataia vindee this rule— 
@) the ee Tribunal may give directions as to the conduct of the appeal of “the Substantive 
ecision; an 


(b) the Upper Tribunal may, where appropriate, grant the stay or suspension subject to 
conditions. tie oeft 4 
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(5) Unless the Upper Tribunal considers that there is good reason not to do so, the Upper 
Tribunal must send written notice of any decision made under this rule to each party.]! 


Amendments—' Rule inserted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 14 with effect 
from | September 2009. 


PART 3 
[PROCEDURE FOR CASES IN]' THE UPPER TRIBUNAL 


Amendments—! Words substituted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 13 with effect from 
1 April 2009. 


21 Application to the Upper Tribunal for permission to appeal 


(1) This rule applies to an application for permission to appeal to the Upper Tribunal against any 
decision. 


(2) A person may apply to the Upper Tribunal for permission to appeal to the Upper Tribunal 
against a decision of another tribunal only if— 


(a) they have made an application for permission to appeal to the tribunal which made the 
decision challenged; and 
(b) that application has been refused or has not been admitted. 


(3) An application for permission to appeal must be made in writing and received by the Upper 
Tribunal no later than— 
(a) in the case of an application under section 4 of the Safeguarding Vulnerable Groups 
Act 2006, 3 months after the date on which written notice of the decision being challenged 
was sent to the appellant; or 
(6b) otherwise, a month after the date on which the tribunal that made the decision under 
challenge sent notice of its refusal of permission to appeal, or refusal to admit the application 
for permission to appeal, to the appellant. 
(4) The application must state— 
(a) the name and address of the appellant; 
(b) the name and address of the representative (if any) of the appellant; 
(c) an address where documents for the appellant may be sent or delivered; 
(d) details (including the full reference) of the decision challenged; 
(e) the grounds on which the appellant relies; and 
(f) whether the appellant wants the application to be dealt with at a hearing. 


(5) The appellant must provide with the application a copy of— 
(a) any written record of the decision being challenged; 
(b) any separate written statement of reasons for that decision; and 
(c) if the application is for permission to appeal against a decision of another tribunal, the 
notice of refusal of permission to appeal, or notice of refusal to admit the application for 
permission to appeal, from that other tribunal. 


(6) If the appellant provides the application to the Upper Tribunal later than the time required 
by paragraph (3) or by an extension of time allowed under rule 5(3)(a) (power to extend time)— 
(a) the application must include a request for an extension of time and the reason why the 
application was not provided in time; and 
(b) unless the Upper Tribunal extends time for the application under rule 5(3)(a) (power to 
extend time) the Upper Tribunal must not admit the application. 


(7) If the appellant makes an application to the Upper Tribunal for permission to appeal against 
the decision of another tribunal, and that other tribunal refused to admit the appellant’s 
application for permission to appeal because the application for permission or for a written 
statement of reasons was not made in time— 
(a) the application to the Upper Tribunal for permission to appeal must include the reason 
why the application to the other tribunal for permission to appeal or for a written statement of 
reasons, as the case may be, was not made in time; and 
(b) the Upper Tribunal must only admit the application if the Upper Tribunal considers that 
it is in the interests of justice for it to do so. 


Amendments—! Para (1) revoked by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 15 with effect 
from | September 2009. 


22 Decision in relation to permission to appeal 
(1) If the Upper Tribunal refuses permission to appeal, it must send written notice of the refusal 
and of the reasons for the refusal to the appellant. 
(2) If the Upper Tribunal gives permission to appeal— 
(a) the Upper Tribunal must send written notice of the permission, and of the reasons for any 
limitations or conditions on such permission, to each party; 
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(b) subject to any direction by the Upper Tribunal, the application for permission to appeal 
stands as the notice of appeal and the Upper Tribunal must send to each respondent a copy of 
the application for permission to appeal and any documents provided with it by the appellant: 
and 

(c) the Upper Tribunal may, with the consent of the appellant and each respondent, 
determine the appeal without obtaining any further response. 


((3) Paragraph (4) applies where the Upper Tribunal, without a hearing, determines an 
application for permission to appeal— 
(a) against a decision of— 
(i) the Tax Chamber of the First-tier Tribunal; 
(ii) the Health, Education and Social Care Chamber of the First-tier Tribunal; 
[(iia) the General Regulatory Chamber of the First-tier Tribunal;}* 
(iii) the Mental Health Review Tribunal for Wales; or 
(iv) the Special Educational Needs Tribunal for Wales; or 


(b) under section 4 of the Safeguarding Vulnerable Groups Act 2006.]! 


(4) In the circumstances set out at paragraph (3) the appellant may apply for the decision to be 
reconsidered at a hearing if the Upper Tribunal— 


(a) refuses permission to appeal; or _ f. 
(b) gives permission to appeal on limited grounds or subject to conditions. 
(5) An application under paragraph (4) must be made in. writing and received by the Upper 
Tribunal within 14 days after the date on which the Upper Tribunal sent written notice of its 
decision regarding the application to the appellant. 
Amendments—! Para (3) substituted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 14 with effect 
from | April 2009. 


2 Para (3)(a)(iia) inserted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 16 with effect from 
1 September 2009. 


23 Notice of appeal 

{(1) This rule applies— 
(a) to proceedings on appeal to the Upper Tribunal for which permission to appeal is not 
required, except proceedings to which rule 26A applies; 
(b) if another tribunal has given permission for a party to appeal to the Upper Tribunal; or 
(c) subject to any other direction by the Upper Tribunal, if the Upper Tribunal has given 
permission to appeal and has given a direction that the application for ngs to appeal 
does not stand as the notice of appeal. 


(2) The appellant must provide a notice of appeal to the Upper Tribunal so that it is received 
within | month after— 


(a) the date that the tribunal that gave permission to appeal sent notice of such permission to 

the appellant; or 

(b) if permission to appeal is not required, the date on which notice of decision to which the 

appeal relates was sent to the appellant.]! 
(3) The notice of appeal must include the information listed in rule 21(4)(a) to (e) (content of the 
application for permission to appeal) and, where the Upper Tribunal has given permission to 
appeal, the Upper Tribunal’s case reference. 
(4) If another tribunal has granted permission to appeal, the appellant must provide with the 
notice of appeal a copy of— 

(a) any written record of the decision being challenged; 

(b) any separate written statement of reasons for that decision; and 

(c) the notice of permission to appeal. 


(5) If the appellant provides the notice of appeal to the Upper Tribunal later than the time 
een by paragraph (2) or by an extension of time allowed under rule (3 \@) {pawer, to extend 
time)— 


(a) the notice of appeal must include a request for an extension of time and the reason why 
the notice was not provided in time; and cr 
(b) unless the Upper Tribunal extends time for the notice of appeal under. rule Saxa) (power 
to extend time) the Upper Tribunal must not admit the notice of appeal. - 
[(6) When the Upper Tribunal receives the notice of appeal it must’send a copy of tte! thotice and 
any accompanying documents— 7 pera 
(a) to each respondent; or 09° sochetts ig 
(b) in an appeal against the decision of a traffic commissioner, to— 
(i). the traffic commissioner; 
(ii) the appropriate national authority; and r 
(iii) in a case relating to the detention of a vehicle, the authorised person, peasy sh 


2b91 OM) 


Amendments—' Paras (1), (2), (6) substituted by the Tribunal Procedure (Amendment No 2) Rules, § SI 2009/1975 rules, J, 17 
with effect from 1 September 2009. Paras (1), (2), (6) previously read as se obie 


“(1) This rule applies— rot teneds ee (w) 
(a) if another tribunal has given permission for a party to appeal to the Upper Tribunal; or) 000) 


ie 
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(b) subject to.any other direction by the Upper Tribunal, if the Upper Tribunal has given permission to appeal and 
has given a direction that the application for permission to appeal does not stand as the notice of appeal. 


(2) The appellant must provide a notice of appeal to the Upper Tribunal so that it is received within | month after the 
tribunal that gave permission to appeal sent notice of such permission to the appellant.”. 


“(6) When the Upper Tribunal receives the notice of appeal it must send a copy of the notice and any accompanying 
documents to each respondent.”. 


24 Response to the notice of appeal 


[(1) This rule and rule 25 do not apply to an appeal against a decision of a traffic commissioner, 
in respect of which Schedule | makes alternative provision. 


(1A) Subject to any direction given by the Upper Tribunal, a respondent may provide a response 
to a notice of appeal.]? 


(2) Any response provided under paragraph (1) must be in writing and must be sent or delivered 
to the Upper Tribunal so that it is received— 


(a) [if an application for permission to appeal]? stands as the notice of appeal, no later than | 
month after the date on which the Upper Tribunal sent notice that it had granted permission 
to appeal to the respondent; or 

(b) in any other case, no later than 1 month after the date on which the Upper Tribunal sent 
a copy of the notice of appeal to the respondent. 


(3) The response must state— 
(a) the name and address of the respondent; 
(b) the name and address of the representative (if any) of the respondent; 
(c) an address where documents for the respondent may be sent or delivered; 
(d) whether the respondent opposes the appeal; 
(e) the grounds on which the respondent relies, including [(in the case of an appeal against the 
decision of another tribunal)}? any grounds on which the respondent was unsuccessful in the 
proceedings which are the subject of the appeal, but intends to rely in the appeal; and 
(f) whether the respondent wants the case to be dealt with at a hearing. 


(4) If the respondent provides the response to the Upper Tribunal later than the time required by 
paragraph (2) or by an extension of time allowed under rule 5(3)(a) (power to extend time), the 
response must include a request for an extension of time and the reason why the [response]! was 
not provided in time. 


(5) When the Upper Tribunal receives the response it must send a copy of the response and any 

accompanying documents to the appellant and each other party. 

Amendments—! Word in para (4) substituted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 15 with 
effect from 1 April 2009. 

2 Paras (1), (1A) substituted for previous para (1), in para (2)(a@), words substituted for words “if the application for 
permission”, and in para (3)(e), words inserted, by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 
rules 7, 18 with effect from 1 September 2009. Para (1) previously read as follows— 


“(1) Subject to any direction given by the Upper Tribunal, a respondent may provide a response to the notice of 
appeal.”. 


25 Appellant’s reply 


(1) Subject to any direction given by the Upper Tribunal, the appellant may provide a reply to 
any response provided under rule 24 (response to the notice of appeal). 


(2) Any reply provided under paragraph (1) must be in writing and must be sent or delivered to 
the Upper Tribunal so that it is received within one month after the date on which the Upper 
Tribunal sent a copy of the response to the appellant. 


(3) When the Upper Tribunal receives the reply it must send a copy of the reply and any 
accompanying documents to each respondent. 


26 References under the Forfeiture Act 1982 

(1) If a question arises which is required to be determined by the Upper Tribunal under section 4 
of the Forfeiture Act 1982, the person to whom the application for the relevant benefit or 
advantage has been made must refer the question to the Upper Tribunal. 


(2) The reference must be in writing and must include— 
(a) a statement of the question for determination; 
(b) a statement of the relevant facts; 
(c) the grounds upon which the reference is made; and. __ 
(d) an address for sending documents to the person making the reference and each respond- 
ent. 
(3) When the Upper Tribunal receives the reference it must send a copy of the reference and any 
accompanying documents to each respondent. 


(4) Rules 24 (response to the notice of appeal) and 25 (appellant’s reply) apply toa reference 
made under this rule as if it were a notice of appeal. 
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[26A Cases transferred or referred to the Upper Tribunal, applications made directly to the 
Upper Tribunal and proceedings without notice to a respondent! 
[(1) Paragraphs (2) and (3) apply to— 
(a) a case transferred or referred to the Upper Tribunal from the First-tier Tribunal; or 
(b) a case, other than an appeal or a case to which rule 26 (references under the Forfeiture 
Act 1982) applies, which is started by an application made directly to the Upper Tribunal.]? 


(2) In a case to which this paragraph applies— 


(a) the Upper Tribunal must give directions as to the procedure to be followed in the 
consideration and disposal of the proceedings; and 

(b) the preceding rules in this Part will only apply to the proceedings to the extent provided 
for by such directions. 


(3) If a case or matter to which this paragraph applies is to be determined without notice to or 
the involvement of a respondent— 


(a) any provision in these Rules requiring a document to be provided by or to a respondent; 
an 
(b) any other provision in these Rules permitting a respondent to participate in the proceed- 
ings 

does not apply to that case or matter.]! 

Amendments—! Rule 26 inserted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 16 with effect from 
1 April 2009, 


? Para (1) substituted by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 19 with effect from 
1 September 2009. Para (1) previously read as follows— 


“(1) Paragraphs (2) and (3) apply to a case which— 


(a) has been transferred or referred to the Upper Tribunal from the First-tier Tribunal; or 
(b) is a case, other than an appeal or a case to which rule 26 (references under the Forfeiture Act 1982) applies, 
which is started by an application made directly to the Upper Tribunal.”. 


PART 4 
JUDICIAL REVIEW PROCEEDINGS IN THE UPPER TRIBUNAL 


27 Application of this Part to judicial review proceedings transferred to the Upper Tribunal 


(1) When a court transfers judicial review proceedings to the Upper Tribunal, the Upper 
Tribunal— 


(a) must notify each party in writing that the proceedings have been transferred to the Upper 
Tribunal; and 
(b) must give directions as to the future conduct of the proceedings. 


(2) The directions given under paragraph (1)(b) may modify or disapply for the purposes of the 
proceedings any of the provisions of the following rules in this Part. 


(3) In proceedings transferred from the Court of Session under section 20(1) of the 2007 Act, the 
directions given under paragraph (1)(6) must— 
(a) if the Court of Session did not make a first order specifying the required intimation, 
service and advertisement of the petition, state the Upper Tribunal’s requirements in relation 
to those matters; 
(b) state whether the Upper Tribunal will consider summary dismissal of the proceedings; and 
(c) where necessary, modify or disapply provisions relating to permission in the following 
rules in this Part. 


28 Applications for permission to bring judicial review proceedings 


(1) A person seeking permission to bring judicial review proceedings before the Upper Tribunal 
under section 16 of the 2007 Act must make a written application to the Upper Tribunal for such 
permission. 


(2) Subject to paragraph (3), an application under paragraph (1) must be made promptly and, 
unless any other enactment specifies a shorter time limit, must be sent or delivered to the Upper 
Tribunal so that it is received no later than 3 months after the date of the decision[, action or 
omission]! to which the application relates. 


(3) An application for permission to bring judicial review proceedings challenging a decision of 
the First-tier Tribunal may be made later than the time required by paragraph (2) if it is made 
within 1 month after the date on which the First-tier Tribunal sent— 
(a) written reasons for the decision; or 
(b) notification that an application for the decision to be set aside has been unsuccessful, 
provided that that application was made in time. 
(4) The application must state— 


(a) the name and address of the applicant, the respondent and’ any other Death whom the 
applicant considers to be an interested party; 

(b) the name and address of the applicant’s representative (if any); 1) BE gol 

(c) an address where documents for the applicant may be sent or delivered; di tebay sbi 
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(d) details of the decision challenged (including the date, the full reference and the identity of 
the decision maker); 

(e) that the application is for permission to bring judicial review proceedings; 

(f) the outcome that the applicant is seeking; and 

(g) the facts and grounds on which the applicant relies. 


(5) If the application relates to proceedings in a court or tribunal, the application must name as 
an interested party each party to those proceedings who is not the applicant or a respondent. 


(6) The applicant must send with the application— 


(a) a copy of any written record of the decision in the applicant’s possession or control; and 
(b) copies of any other documents in the applicant’s possession or control on which the 
applicant intends to rely. 


(7) If the applicant provides the application to the Upper Tribunal later than the time required 
by paragraph (2) or (3) or by an extension of time allowed under rule 5(3)(a) (power to extend 
time)— 


(a) the application must include a request for an extension of time and the reason why the 
application was not provided in time; and 

(b) unless the Upper Tribunal extends time for the application under rule 5(3)(a) (power to 
extend time) the Upper Tribunal must not admit the application. 


(8) When the Upper Tribunal receives the application it must send a copy of the application and 
any accompanying documents to each person named in the application as a respondent or 
interested party. 


Amendments—! In para (2), words inserted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 17 with 
effect from 1 April 2009. 


29 Acknowledgment of service 


(1) A person who is sent a copy of an application for permission under rule 28(8) (application 
for permission to bring judicial review proceedings) and wishes to take part in the proceedings 
must send or deliver to the Upper Tribunal an acknowledgment of service so that it is received 
no later than 21 days after the date on which the Upper Tribunal sent a copy of the application 
to that person. 
(2) An acknowledgment of service under paragraph (1) must be in writing and state— 
(a) whether the person intends to [support or]! oppose the application for permission; 
(b) their grounds for any [support or]! opposition under sub-paragraph (a), or any other 
submission or information which it considers may assist the Upper Tribunal; and 
(c) the name and address of any other person not named in the application as a respondent or 
interested party whom the person providing the acknowledgment considers to be an interested 
party. 
(3) A person who is sent a copy of an application for permission under rule 28(8) but does not 
provide an acknowledgment of service may not take part in the application for permission, but 
may take part in the subsequent proceedings if the application is successful. 


Amendments—! In para (2), words inserted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules.3, 17 with 
effect from 1 April 2009. 


30 Decision on permission or summary dismissal, and reconsideration of permission or summary 
dismissal at a hearing 
(1) The Upper Tribunal must send to the applicant, each respondent and any other person who 
provided an acknowledgment of service to the Upper Tribunal, and may send to any other 
person who may have an interest in the proceedings, written notice of— 
(a) its decision in relation to the application for permission; and 
(b) the reasons for any refusal of the application, or any limitations or conditions on 
permission. 
(2) In proceedings transferred from the Court of Session under section 20(1) of the 2007 Act, 
where the Upper Tribunal has considered whether summarily to dismiss of the proceedings, the 
Upper Tribunal must send to the applicant and each respondent, and may send to any other 
person who may have an interest in the proceedings, written notice of— 
(a) its decision in relation to the summary dismissal of proceedings; and 
(b) the reasons for any decision summarily to dismiss part or all of the proceedings, or any 
limitations or conditions on the continuation of such proceedings. 
(3) Paragraph (4) applies where the Upper Tribunal, without a hearing— 
(a) determines an application for permission to bring judicial review proceedings and either 
refuses permission, or gives permission on limited grounds or subject to conditions; or 
(b) in proceedings transferred from the Court of Session, summarily dismisses part or all of 
the proceedings, or imposes any limitations or conditions on the continuation of such 
proceedings. 
(4) In the circumstances specified in paragraph (3) the applicant may apply for the decision to be 
reconsidered at a hearing. 
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(5) An application under paragraph (4) must be made in writing and must be sent or delivered to 
the Upper Tribunal so that it is received within 14 days after the date on which the Upper 
Tribunal sent written notice of its decision regarding the application to the applicant. 


31 Responses 

(1) Any person to whom the Upper Tribunal has sent notice of the grant of permission under 
rule 30(1) (notification of decision on permission), and who wishes to contest the application or 
support it on additional grounds, must provide detailed grounds for contesting or supporting the 
application to the Upper Tribunal. 

(2) Any detailed grounds must be provided in writing and must be sent or delivered to the Upper 
Tribunal so that they are received not more than 35 days after the Upper Tribunal sent notice of 
the grant of permission under rule 30(1). 


32 Applicant seeking to rely on additional grounds 


The applicant may not rely on any grounds, other than those grounds on which the applicant 
obtained permission for the judicial review proceedings, without the consent of the Upper 
Tribunal. 


33 Right to make representations 
Each party and, with the permission of the Upper Tribunal, any other person, may— 
(a) submit evidence, except at the hearing of an application for permission; 
(b) make representations at any hearing which they are entitled to attend; and | 
(c) make written representations in relation to a decision to be made without a hearing. 


PART 5 
HEARINGS 


34 Decision with or without a hearing 
(1) Subject to paragraph (2), the Upper Tribunal may make any decision without a hearing. 


(2) The Upper Tribunal must have regard to any view expressed by a party when deciding 
whether to hold a hearing to consider any matter, and the form of any such hearing. 


35 Entitlement to attend a hearing 


Subject to rule 37(4) (exclusion of a person from a hearing), each party is entitled to attend a 
hearing. 


36 Notice of hearings 
(1) The Upper Tribunal must give each party entitled to attend a hearing reasonable notice of 
the time and place of the hearing (including any adjourned or postponed hearing) and any 
change to the time and place of the hearing. 
(2) The period of notice under paragraph (1) must be at least 14 days except that— 
(a) in applications for permission to bring judicial review proceedings, the period of notice 
must be at least 2 working days; and 
(b) the Upper Tribunal may give shorter notice— 
(i) with the parties’ consent; or 
(i1) in urgent or exceptional cases. 


37 Public and private hearings 
(1) Subject to the following paragraphs, all hearings must be held in public. 
(2) The Upper Tribunal may give a direction that a hearing, or part of it, is to be held in private. 


(3) Where a hearing, or part of it, is to be held in private, the Upper daunal my determine 
who is entitled to attend the hearing or part of it. 
(4) The Upper Tribunal may give a direction excluding from any noobinit or pats of it— 
(a) any person whose conduct the Upper Tribunal considers is plies or is likely to 
disrupt the hearing; 
(b) any person whose presence the Upper Tribunal considers is likely to as another 
person from giving evidence or making submissions freely; ~ « 
(c) any person who the Upper Tribunal considers should be excluded in pear to give. ean to 
[the requirement at rule 14(11) (prevention of disclosure or publication, of documents and 
information)]’; 
(d) a, person where the purpose of the hearing would be defeated by the EAE of that 
person[; or 
(e) a person under the age of eighteen years]'. AN OES ee Nous ds 
(5) The Upper Tribunal may give a direction excluding a witness from a hearing until that 


witness gives evidence. . 
af 6 Ja bOtTebienos9 
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Amendments—' In para (4), word “or” in sub-para (c) repealed, and sub-para (e) and preceding word “or” inserted, by the 
Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 19 with effect from 1 April 2009. 

? In para (4)(c), words substituted for words “a direction under rule 14(2) (withholding information likely to cause harm)”, 
by the Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 20 with effect from 1 September 2009. 


38 Hearings in a party’s absence 
If a party fails to attend a hearing, the Upper Tribunal may proceed with the hearing if the 
Upper Tribunal— 
(a) is satisfied that the party has been notified of the hearing or that reasonable steps have 
been taken to notify the party of the hearing; and 
(b) considers that it is in the interests of justice to proceed with the hearing. 


PART 6 
DECISIONS 


39 Consent orders 

(1) The Upper Tribunal may, at the request of the parties but only if it considers it appropriate, 
make a consent order disposing of the proceedings and making such other appropriate provision 
as the parties have agreed. 

(2) Notwithstanding any other provision of these Rules, the Tribunal need not hold a hearing 
before making an order under paragraph (1) ...', 


Amendments—' In para (2), words repealed by the Tribunal Procedure (Amendment) Rules, SI 2009/274 rules 3, 20 with 
effect from 1 April 2009. 


40 Decisions 
(1) The Upper Tribunal may give a decision orally at a hearing. 
(2) ...! The Upper Tribunal must provide to each party as soon as reasonably practicable after 
making a decision which finally disposes of all issues in the proceedings (except a decision under 
Part 7) — 
(a) a decision notice stating the Tribunal’s decision; and 
(b) notification of any rights of review or appeal against the decision and the time and 
manner in which such rights of review or appeal may be exercised. 
(3) [Subject to rule [14(11) (prevention of disclosure or publication of documents and informa- 
tion)]’,]' the Upper Tribunal must provide written reasons for its decision with a decision notice 
provided under paragraph (2)(a) unless— 
(a) the decision was made with the consent of the parties; or 
(b) the parties have consented to the Upper Tribunal not giving written reasons. 
(4) The [Upper]? Tribunal may provide written reasons for any decision to which paragraph (2) 
does not apply. 


Amendments—! In para (2), words repealed, and in para (3), words inserted, by the Tribunal Procedure (Amendment) 
Rules, SI 2009/274 rules 3, 21 with effect from 1 April 2009. 

2 In para (3), words substituted for words “14(2) (withholding harmful information)”, and in para (4), word inserted, by the 
Tribunal Procedure (Amendment No 2) Rules, SI 2009/1975 rules 7, 21 with effect from 1 September 2009. 


PART 7 
CORRECTING, SETTING ASIDE, REVIEWING AND APPEALING 
DECISIONS OF THE UPPER TRIBUNAL 


41 Interpretation 

In this Part— 
“appeal” [, except in rule 44(2) (application for permission to appeal),]' means the exercise of a 
right of appeal under section 13 of the 2007 Act; and 
“review” means the review of a decision by the Upper Tribunal under section 10 of the 2007 
Act. 


Amendments—! Words in definition of “appeal” inserted by the Tribunal Procedure (Amendment) Rules, SI 2009/274 
rules 3, 22 with effect from 1 April 2009. 


42 Clerical mistakes and accidental slips or omissions 

The Upper Tribunal may at any time correct any clerical mistake or other accidental slip or 

omission in a decision or record of a decision by— 
(a) sending notification of the amended decision, or a copy of the amended record, to all 
parties; and re 
(b) making any necessary amendment to any information published in relation to the decision 
or record. 


43 Setting aside a decision which disposes of proceedings 
(1) The Upper Tribunal may set aside a decision which disposes of proceedings, or part of such 
a decision, and re-make the decision or the relevant part of it, if— [ices 
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(a) the Upper Tribunal considers that it is in the interests of justice to do so; and 
(b) one or more of the conditions in paragraph (2) are satisfied. 


(2) The conditions are— 


(a) a document relating to the proceedings was not sent to, or was not received at an 
appropriate time by, a party or a party’s representative; 

(b) a document relating to the proceedings was not sent to the Uppet Tribunal at an 
appropriate time; 

(c) a party, or a party’s representative, was not present at a hearing related to the proceedings; 
or 

(d) there has been some other procedural irregularity in the proceedings. 


(3) A party applying for a decision, or part of a decision, to be set aside under paragraph (1) 
must make a written application to the Upper Tribunal so that it is received no later than | 
month after the date on which the Tribunal sent notice of the decision to the party. 


44 Application for permission to appeal 


(1) A person seeking permission to appeal must make a written application to the Upper 
Tribunal for permission to appeal. 
(2) Paragraph (3) applies to an application under paragraph (1) in respect of a decision— 
(a) on an appeal against a decision in a social security and child support case (as defined in 
the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008); 
(b) on an appeal against a decision in proceedings in the War Pensions and Armed Forces 
Compensation Chamber of the First-tier Tribunal; ...! 
[(ba) on an appeal against a decision of a Pensions Appeal Tribunal for Scotland or Northern 
Ireland; or]! 
(c) in proceedings under the Forfeiture Act 1982. 
(3) Where this paragraph applies, the application must be sent or delivered to the Upper 
Tribunal so that it is received within 3 months after the date on which the Upper Tribunal sent to 
the person making the application— 


(a) written notice of the decision; 
(b) notification of amended reasons for, or correction of, the decision following a review; or 
(c) notification that an application for the decision to be set aside has been unsuccessful. 


(4) Where paragraph (3) does not apply, an application under paragraph (1) must be sent or 
delivered to the Upper Tribunal so that it is received within | month after the latest of the dates 
on which the Upper Tribunal sent to the person making the application— 

(a) written reasons for the decision; 

(b) notification of amended reasons for, or correction of, the decision following a review; or 

(c) notification that an application for the decision to be set aside has been unsuccessful. 


(5) The date in paragraph (3)(c) or (4)(c) applies only if the application for the decision to be set 
aside was made within the time stipulated in rule 43 (setting aside a decision which disposes of 
proceedings) or any extension of that time granted by the Upper Tribunal. 


(6) If the person seeking permission to appeal provides the application to the Upper Tribunal 
later than the time required by paragraph (3) or (4), or by any extension of time under 
rule 5(3)(a) (power to extend time)— 


(a) the application must include a request for an extension of time and the reason why the 
application notice was not provided in time; and 
(b) unless the Upper Tribunal extends time for the application under rule 5(3)(a) (power to 
extend time) the Upper Tribunal must refuse the application. 
(7) An application under paragraph (1) must— 
(a) identify the decision of the Tribunal to which it relates; 
(b) identify the alleged error or errors of law in the decision; and 
(c) state the result the party making the application is seeking. 


Amendments—' In para (2), in sub-para (b), word “or” repealed, and sub-para (ba) inserted, by the Tribunal Procedure 
(Amendment) Rules, SI 2009/274 rules 3, 23 with effect from 1 April 2009. 


45 Upper Tribunal’s consideration of application for permission to appeal 


(1) On receiving an application for permission to appeal the Upper Tribunal may review the 
decision in accordance with rule 46 (review of a decision), but may only do so if— 


(a) when making the decision the Upper Tribunal overlooked a legislative provision or 
binding authority which could have had a material effect on the decision; or, 

(b) since the Upper Tribunal’s decision, a court has made a decision which is binding on the 
Upper Tribunal and which, had it been made before the Upper Tribunal’s. degision, could have 
had a material effect on the decision. 


(2) If the Upper Tribunal decides not to review the decision, or reviews the decision “te decides 
to take no action in relation to the decision or part of it, the Upper Tribunal must consider 
whether to give permission to appeal in relation to the decision or that part of it. an 


(3) The Upper Tribunal must send a record of its decision to the parties as soon as practicable. 
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(4) If the Upper Tribunal refuses permission to appeal it must send with the record of its 
decision— 
(a) a statement of its reasons for such refusal; and 
(5) notification of the right to make an application to the relevant appellate court for 
permission to appeal and the time within which, and the method by which, such application 
must be made. 
(5) The Upper Tribunal may give permission to appeal on limited grounds, but must comply 
with paragraph (4) in relation to any grounds on which it has refused permission. 


46 Review of a decision 
(1) The Upper Tribunal may only undertake a review of a decision— 


(a) pursuant to rule 45(1) (review on an application for permission to appeal); or 

(b) pursuant to rule 47 (reviews of decisions in proceedings under the Forfeiture Act 1982). 
(2) The Upper Tribunal must notify the parties in writing of the outcome of any review and of 
any rights of review or appeal in relation to the outcome. 
(3) If the Upper Tribunal decides to take any action in relation to a decision following a review 
without first giving every party an opportunity to make representations, the notice under 
paragraph (2) must state that any party that did not have an opportunity to make representa- 
tions may apply for such action to be set aside and for the decision to be reviewed again. 


47 Review of a decision in proceedings under the Forfeiture Act 1982 
(1) A person who referred a question to the Upper Tribunal under rule 26 (references under the 
Forfeiture Act 1982) must refer the Upper Tribunal’s previous decision in relation to the 
question to the Upper Tribunal if they— 
(a) consider that the decision should be reviewed; or 
(b) have received a written application for the decision to be reviewed from the person to 
whom the decision related. 
(2) The Upper Tribunal may review the decision if— 
(a) the decision was erroneous in point of law; 
(b) the decision was made in ignorance of, or was based on a mistake as to, some material 
fact; or 
(c) there has been a relevant change in circumstances since the decision was made. 
(3) When a person makes the reference to the Upper Tribunal, they must also notify the person 
to whom the question relates that the reference has been made. 
(4) The Upper Tribunal must notify the person who made the reference and the person who to 
whom the question relates of the outcome of the reference. 
(5) If the Upper Tribunal decides to take any action in relation to a decision following a review 
under this rule without first giving the person who made the reference and the person to whom 
the question relates an opportunity to make representations, the notice under paragraph (4) 
must state that either of those persons who did not have an opportunity to make representations 
may apply for such action to be set aside and for the decision to be reviewed again. 


[SCHEDULE 1 
Rule 24(1) 


Procedure after the notice of appeal in appeals against decisions of traffic commissioners 
1 This Schedule applies to an appeal against the decision of a traffic commissioner. 


2 The only parties to the appeal are the appellant and any person added as a party under rule 9 
(substitution and addition of parties). 
3 On receipt of a copy of a notice of appeal under rule 23(6)(4), the traffic commissioner must 
send to the Upper Tribunal a copy (and, on request, further copies) of— 
(a) a written record of the decision appealed against and reasons for the decision; 
(b) all documents produced to the traffic commissioner in connection with the decision; 
(c) if a public inquiry was held, the transcript of the inquiry or, if no such transcript was 
produced, the traffic commissioner’s note of the inquiry; and 
(d) in an appeal under section 50 of the Public Passenger Vehicles Act 1981 or section 37 of 
the Goods Vehicles (Licensing of Operators) Act 1995, a list of the names and addresses of 
objectors and representors. 


4 On receipt of a list under paragraph 3(d) the Upper Tribunal must send a copy of the notice of 
appeal— 
(a) where the appellant had applied for, or for the variation of, an operator’s licence, to each 
person who made an objection to the application; 
(6) where the appellant had made an objection to an application for, or (in the case of a goods 
vehicle operator’s licence) for the variation of, an operator’s licence, to the person who made 
the application and to every other person who made an objection to the application; and 
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(c) in an appeal under section 37(5) of the Goods Vehicles (Licensing of Operators) Act 1995, 
each person who made representations under section 12(4) or 19(2) of that Act against the 
application for, or for the variation of, the operator’s licence in question. 
5 The appropriate national authority and any person to whom the Upper Tribunal has sent a 
copy of the notice of appeal under paragraph 4 may apply for a direction under rule 9(2) adding 
them as a respondent. 
6 An application under paragraph 5 must be sent or delivered to the Upper Tribunal so that it is 
received within 14 days of the date that the Upper Tribunal sent a copy of the notice of appeal 
to the person making the application. 
7 If a person specified in paragraph 8 makes an application in accordance with’paragraphs 5 and 
6, the Upper Tribunal must give a direction under rule 9(2) adding that person asa respondent. 
8 The persons specified for the purposes of paragraph 7 are— 
(a) the appropriate national authority; 
(b) an objector who was sent a copy of the notice of appeal under paragraph 4(a) or (4); and 
(c) a person who made an application and was sent a copy of the notice of appeal under 
paragraph 4(6). 
9 The Upper Tribunal must notify each other party of any application under paragraph 3 and 
the Upper Tribunal’s decision in respect of each such application. 
10 Any party may make a request to the Upper Tribunal for copies of specified documents 
provided by the traffic commissioner under paragraph 3. 
11 On receiving a request under paragraph 9 the Upper Tribunal— 
(a) must provide the requested copies unless it considers the request JARASBHADIE and 
(b) if it considers the request unreasonable, give details of why it considers the request 
unreasonable. ]! 


Amendments—' Schedule inserted by the Tribunal Procedure (Amendment No 2) Rules, SI1.2009/1975 rules 7, 22 with effect 
from 1 September 2009. 


2008/2834 
Appeals from the Upper Tribunal to the Court of Appeal Order 2008 
Made. . >... 29 October 2008 
G oming into force in accordance with article I 

The Lord Chancellor makes the following Order in exercise of the power conferred by 
section 13(6) of the Tribunals, Courts and Enforcement Act 2007. 
A draft of this Order was laid before Parliament and approved by a tesolution of each House of 
Parliament in accordance with section 49(5) of that Act. 
Commentary—Simon’s Taxes A5.109, A5.201. 
1 This Order may be cited as the Appeals from the Upper Tribunal to the Court of Appeal 
Order 2008 and shall come into force on 3rd November 2008. 
2 Permission to appeal to the Court of Appeal in England and Wales or leave to appeal to the 
Court of Appeal in Northern Ireland shall not be granted unless the Upper Tribunal or, where 
the Upper Tribunal refuses permission, the relevant appellate court, considers that— 

(a) the proposed appeal would raise some important point of principle or practice; or 

(b) there is some other compelling reason for the relevant appellate court to hear the appeal. 


2008/2835 
First-tier Tribunal and Vaper Tribunal eCompusitiqn of Tribunal) Order 2008 
Made .. wee n+ 29 October 2008, 
Coming into force . eee . ... ...3 November 2008 


The Lord Chancellor makes the lowe Ones in exercise of the powers conferred. by 
pee 0 of, and paragraph 15 of Schedule 4 to, the Tribunals, Courts and Enforcement 
ct 


In accordance with paragraph 15(8) of that Act the Lord Chancellor has doheaed the Senior 
President of Tribunals. 
In accordance with section 49(5) of that Act a draft of this instrument was laid before 
Parliament and approved by a resolution of each House of Parliament: ~ . 
Commentary—Simon’s Taxes A5.109. ; ' 
Citation and commencement aEa 

1 This Order may be cited as the First-tier Tribunal and Upper Tribunal (Composition « of 
Tribunal) Order 2008 and comes into force on 3rd November 2008. 

Number of members of the First-tier Tribunal — nyt ai a ¥ 2 


2— (1) The number of members of the tribunal who are to decide any matter that falls to be 
decided by the First-tier Tribunal must be determined by a Senior President of comeroarth in 
accordance with paragraph (2). bos nottsonyqeic 
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(2) The Senior President of Tribunals must have regard to— 


(a) where the matter which falls to be decided by the tribunal fell to a tribunal in a list in 
Schedule 6 to the Tribunals, Courts and Enforcement Act 2007 before its functions were 
transferred by order under section 30(1) of that Act, any provision made by or under any 
enactment for determining the number of members of that tribunal; and 

(b) the need for members of tribunals to have particular expertise, skills or knowledge. 


Number of members of the Upper Tribunal 


oe (1) The number of members of the tribunal who are to decide any matter that falls to be 
decided by the Upper Tribunal is one unless determined otherwise under paragraph (2). 


(2) The tribunal may consist of two or three members if the Senior President of Tribunals so 
determines. 


Tribunal consisting of single member 


4 


(1) Where a matter is to be decided by a single member of a tribunal, it must be decided by a 
judge of the tribunal unless paragraph (2) applies. 


(2) The matter may be decided by one of the other members of the tribunal if the Senior 
President of Tribunals so determines. 


Tribunal consisting of two or more members 


5 The following articles apply where a matter is to be decided by two or more members of a 
tribunal. 


6 The number of members who are to be judges of the tribunal and the number of members who 
are to be other members of the tribunal must be determined by the Senior President of 
Tribunals. 


7 The Senior President of Tribunals must select one of the members (the “presiding member’) to 
chair the tribunal. 


8 If the decision of the tribunal is not unanimous, the decision of the majority is the decision of 
the tribunal; and the presiding member has a casting vote if the votes are equally divided. 


2008/2991 
Taxes (Fees for Payment by Internet) Regulations 2008 


Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 2008 s 136(1) 


and (3) 
12d ee ae eee ea Ree a Behe Sc) GN OV OIIUCE LUG 
Laid before the House of Commons’... .. .. 18 November 2008 
Coming into force. 60. 2. ee Y December 2008 


Commentary—Simon's Taxes A4.613. 


1 Citation and Commencement 
These Regulations may be cited as the Taxes (Fees for Payment by Internet) Regulations 2008 
and shall come into force on 9th December 2008. 


2 Fee payable for internet payments by credit card 
(1) Since the Commissioners expect that they will be required to pay a fee in connection with 
amounts paid by using a credit card, a person who— 
(a) makes a payment to the Commissioners or a person authorised by the Commissioners, 
and 
(b) gives internet authorisation to make the payment by credit card, 
must also pay a fee of 1.25% of the payment. 


(2) The fee must be paid by being added to the payment (so that, accordingly, the person must 
make a single overall payment, consisting of the payment and the fee). 


(3) In these Regulations “credit card” means a card which— 


(a) is a credit-token falling within section 14(1)(b) of the Consumer Credit Act 1974, or 
_ (b) would be a credit-token falling within that enactment were that card to be given to an 
individual. 
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2009/273 
Tribunal Procedure (eins irst-tier coteibaal) Stet Chamber) Rules 2009 
Made. . . . . «3 February 2009 
Laid before Parliamantiec.tadoapds Aad NOt eee February 2009 
Coming into force... . wre ooh) eyed eApreh2009 


After consulting in accordance with pakagtagh 28( 1) of Schedule 5 to the Tribunals, Courts and 
Enforcement Act 2007, the Tribunal Procedure Committee has made the following Rules in 
exercise of the power conferred by sections 9(3), 22 and 29(3) of, and Schedule 5 to, that Act. 


The Lord Chancellor has allowed the Rules in accordance with paragraph 28(3) of Schedule 5 to 
the Tribunals, Courts and Enforcement Act 2007. 


PART 1 
INTRODUCTION 


1 Citation, commencement, application and interpretation 
(1) These Rules may be cited as the Tribunal Procedure (First-tier Tribunal) (Tax Chamber) 
Rules 2009 and come into force on Ist April 2009. 


(2) These Rules apply to proceedings before the Tribunal which have been allocated to the Tax 
Chamber by the First-tier Tribunal and Upper Tribunal (Chambers) Order 2008. 


(3) In these Rules— 

“the 2007 Act” means the Tribunals, Courts and Enforcement Act 2007; 

“appellant” means— 
(a) the person who starts proceedings (whether by bringing or notifying an appeal, by 
making an originating application, by a reference, or otherwise); 
(b) in proceedings started jointly by more than one person, such persons acting jointly ot 
each such person, as the context requires; 
(c) a person substituted as an appellant under rule 9 (substitution and addition of parties): 


“Basic case” means a case allocated to the Basic category under rule 23 (allocation of cases to 
categories); 

“Complex case” means a case allocated to the Complex category under rule 23 (allocation of 
cases to categories); 

“Default Paper case” means a case allocated to the Default Paper category under rule 23 
(allocation of cases to categories); 

“document” means anything in which information is recorded in any form, and an obligation 
under these Rules to provide or allow access to a document or a copy of a document for any 
purpose means, unless the Tribunal directs otherwise, an obligation to provide or allow access 
to such document or copy in a legible form or in a form which can be readily made into a 
legible form; 

“hearing” means an oral hearing and includes a hearing conducted in whole or in part by 
video link, telephone or other means of instantaneous two-way electronic communication; 
“HMRC” means Her Majesty’s Revenue and Customs and includes the Serious Organised 
Crime Agency when carrying out functions under section 317 of the Proceeds of Crime 
Act 2002; 

“party” means a person who is (or was at the time that the Tribunal disposed of the 
proceedings) an appellant or respondent in proceedings before the Tribunal; 

“practice direction” means a direction given under section 23 of the 2007 Act; 

“respondent” means— 


(a) HMRC, where the appellant (or one of them) is not HMRC; 

(b) in proceedings brought by HMRC alone, a person against whom the proceedings are 
brought or to whom the proceedings relate; 

(c) a person substituted or added as a respondent under rule 9 (substitution and addition ot 
parties); 


“Standard case” means a case allocated to the Standard category under rule 43 allocation o 
cases to categories); 
“Tax Chamber” means the Tax Chamber of the First-tier Tribunal established by te First-tiet 
Tribunal and Upper Tribunal (Chambers) Order 2008; 

“Tribunal” means the First-tier Tribunal. 


2 Overriding objective and parties’ obligation to co-operate with the Tribunal fi 


(1) bs overriding objective of these Rules is to enable the Tribunal to deal with cases s fairly anc 
justly, 


(2) Dealing with a case fairly and justly includes— 


(a) dealing with the case in ways which are proportionate to the importance of the case, the 
complexity of the issues, the anticipated costs and the resources of the parties; ” 

(b) avoiding unnecessary formality and seeking flexibility in the proceedings; 

(c) ensuring, so far as practicable, that the parties are able to participate fully’ in the 
proceedings; Asubribm 


11255 Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009/273 r 6 


(d) using any special expertise of the Tribunal effectively; and 

(e) avoiding delay, so far as compatible with proper consideration of the issues. 
(3) The Tribunal must seek to give effect to the overriding objective when it— 

(a) exercises any power under these Rules; or 

(b) interprets any rule or practice direction. 
(4) Parties must— 


(a) help the Tribunal to further the overriding objective; and 
(b) co-operate with the Tribunal generally. 


3 Alternative dispute resolution and arbitration 

(1) The Tribunal should seek, where appropriate— 
(a) to bring to the attention of the parties the availability of any appropriate alternative 
procedure for the resolution of the dispute; and 
(b) if the parties wish and provided that it is compatible with the overriding objective, to 
facilitate the use of the procedure. 

(2) Part 1 of the Arbitration Act 1996 does not apply to proceedings before the Tribunal. 


PART 2 
GENERAL POWERS AND PROVISIONS 


4 Delegation to staff 

(1) Staff appointed under section 40(1) of the 2007 Act (tribunal staff and services) may, with 
the approval of the Senior President of Tribunals, carry out functions of a judicial nature 
permitted or required to be done by the Tribunal. 

(2) The approval referred to at paragraph (1) may apply generally to the carrying out of specified 
functions by members of staff of a specified description in specified circumstances. 

(3) Within 14 days after the date that the Tribunal sends notice of a decision made by a member 
of staff pursuant to an approval under paragraph (1) to a party, that party may make a written 
application to the Tribunal requiring that decision to be considered afresh by a judge. 


5 Case management powers 
(1) Subject to the provisions of the 2007 Act and any other enactment, the Tribunal may regulate 
its own procedure. 
(2) The Tribunal may give a direction in relation to the conduct or disposal of proceedings at any 
time, including a direction amending, suspending or setting aside an earlier direction. 
(3) In particular, and without restricting the general powers in paragraphs (1) and (2), the 
Tribunal may by direction— 
(a) extend or shorten the time for complying with any rule, practice direction or direction, 
unless such extension or shortening would conflict with a provision of another enactment 
setting down a time limit; 
(b) consolidate or hear together two or more sets of proceedings or parts of proceedings 
raising common issues, or treat a case as a lead case (whether in accordance with rule 18 (lead 
cases) or otherwise); 
(c) permit or require a party to amend a document; 
(d) permit or require a party or another person to. provide documents, information or 
submissions to the Tribunal or a party; 
(e) deal with an issue in the proceedings as a preliminary issue; 
(f) hold a hearing to consider any matter, including a case management hearing; 
(g) decide the form of any hearing; 
(h) adjourn or postpone a hearing; 
(i) require a party to produce a bundle for a hearing; 
(j) stay (or, in Scotland, sist) proceedings; 
(k) transfer proceedings to another tribunal if that other tribunal has jurisdiction in relation 
to the proceedings and, because of a change of circumstances since the proceedings were 
started— 
(i) the Tribunal no longer has jurisdiction in relation to the proceedings; or 
(ii) the Tribunal considers that the other tribunal is a more appropriate forum for the 
determination of the case; 
(J) suspend the effect of its own decision pending the determination by the Tribunal or the 
Upper Tribunal, as the case may be, of an application for permission to appeal, a review or an 
appeal. 


6 Procedure for applying for and giving directions 

(1) The Tribunal may give a direction on the application of one or more of the parties or on its 
OWN initiative. 

(2) An application for a direction may be made— 
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(a) by sending or delivering a written application to the Tribunal; or 
(b) orally during the course of a hearing. 


(3) An application for a direction must include the reasons for making that mop Bibeln. 


(4) Unless the Tribunal considers that there is good reason not to do so, the Tribunal must send 
written notice of any direction to every party and to any other person affected by the direction 


(5) If a party or other person sent notice of the direction under paragraph (4) wishes tc 
challenge a direction which the Tribunal has given, they may do so by applying for anothe1 
direction which amends, suspends or sets aside the first direction. 


7 Failure to comply with rules etc 

(1) An irregularity resulting from a failure to comply with any requirement in these Rules, a 
practice direction or a direction does not of itself render void the proceedings or any step taker 
in the proceedings. 


(2) If a party has failed to comply with a requirement in these Rules, a practice direction or ¢ 
direction, the Tribunal may take such action as it considers just, which may include— 


(a) waiving the requirement; 

(b) requiring the failure to be remedied; 

(c) exercising its power under rule 8 (striking out a party’s case); 

(d) restricting a party’s participation in proceedings; or 

(e) exercising its power under paragraph (3). 
(3) The Tribunal may refer to the Upper Tribunal, and ask the Upper Tribunal to exercise its 
power under section 25 of the 2007 Act (Upper Tribunal to have powers of High Court or Cour 
of Session) in relation to, any failure by a person to comply with a requirement imposed by the 
Tribunal— 


(a) to attend at any place for the purpose of giving evidence; 

(b) otherwise to make themselves available to give evidence; 

(c) to swear an oath in connection with the giving of evidence; 

(d) to give evidence as a witness; 

(e) to produce a document; or 

(f) to facilitate the inspection of a document or any other thing (including any premises). 


8 Striking out a party’s case 


(1) The proceedings, or the appropriate part of them, will automatically be struck out if the 
appellant has failed to comply with a direction that stated that failure by a party to comply witt 
the direction would lead to the striking out of the proceedings or that part of them. 


(2) The Tribunal must strike out the whole or a part of the proceedings if the Tribunal— 


(a) does not have jurisdiction in relation to the proceedings or that part of them; and 
(b) does not exercise its power under rule 5(3)(k)(i) (transfer to another court or tribunal) ir 
relation to the proceedings or that part of them. 


(3) The Tribunal may strike out the whole or a part of the proceedings if— 


(a) the appellant has failed to comply with a direction which stated’ that® Farnat® by the 
appellant to comply with the direction could lead to the striking out of the proceedings fe) 
part of them; 

(b) the appellant has failed to co-operate with the Tribunal to such an extent that the Tribuna 
cannot deal with the proceedings fairly and justly; or 

(c) the Tribunal considers there is no reasonable prospect of the appellant’s case, or part of it 
succeeding. 


(4) The Tribunal may not strike out the whole or a part of the proceedings under Bebo (2 
or (3)(b) or (c) without first giving the appellant an opportunity to make representations. it 
relation to the proposed striking out. 


(5) If the proceedings, or part of them, have been struck out under paragrapiis w or Gi), the 
appellant may apply for the proceedings, or part of them, to be reinstated. ~ 


(6) An application under paragraph (5) must be made in writing and received OF the Tribuna 
wee 28 days after the date that the Tribunal sent notification of the a out to the 
appellant. 


(7) This rule applies to a respondent as it applies to an faite except that— a iu 


(a) a reference to the striking out of the proceedings must be read as a reference to ‘the barring 
of the respondent from taking further part in the proceedings; and 

(b) a reference to an application for the reinstatement of proceedings which Hae ited struck 
out must be read as a reference to an application for the lifting of the bar on the responden’ 
taking further part in the proceedings. 


(8) If a respondent has been barred from taking further part in proceedings under this rule anc 
that bar has not been lifted, the Tribunal need not consider any response or other submission: 
made by that respondent, and may summarily determine any of allt issues against tha’ 
respondent. 101 noltssilgqe tA (: 
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9 Substitution and addition of parties 
(1) The Tribunal may give a direction substituting a party if— 


(a) the wrong person has been named as a party; or 
(b) the substitution has become necessary because of a change in circumstances since the start 
of proceedings. 


(2) The Tribunal may give a direction adding a person to the proceedings as a respondent. 


(3) A person who is not a party to proceedings may make an application to be added as a party 
under this rule. 


(4) If the Tribunal refuses an application under paragraph (3) it must consider whether to permit 
the person who made the application to provide submissions or evidence to the Tribunal. 


(5) If the Tribunal gives a direction under paragraph (1) or (2) it may give such consequential 
directions as it considers appropriate. 


10 Orders for costs 
(1) The Tribunal may only make an order in respect of costs (or, in Scotland, expenses)— 


(a) under section 29(4) of the 2007 Act (wasted costs); 

(b) if the Tribunal considers that a party or their representative has acted unreasonably in 

pas defending or conducting the proceedings; or 

(c) if— 

(i) the proceedings have been allocated as a Complex case under rule 23 (allocation of 

cases to categories); and 
(ii) the taxpayer (or, where more than one party is a taxpayer, one of them) has not sent or 
delivered a written request to the Tribunal, within 28 days of receiving notice that the case 
had. been allocated as a Complex case, that the proceedings be excluded from potential 
liability for costs or expenses under this sub-paragraph. 


(2) The Tribunal may make an order under paragraph (1) on an application or of its own 
initiative. 
(3) A person making an application for an order under paragraph (1) must— 
(a) send or deliver a written application to the Tribunal and to the person against whom it is 
proposed that the order be made; and 
(b) send or deliver with the application a schedule of the costs or expenses claimed in 
sufficient detail to allow the Tribunal to undertake a summary assessment of such costs or 
expenses if it decides to do so. 


(4) An application for an order under paragraph (1) may be made at any time during the 
proceedings but may not be made later than 28 days after the date on which the Tribunal sends— 


(a) a decision notice recording the decision which finally disposes of all issues in the 
proceedings; or 
(b) notice of a withdrawal under rule 17 (withdrawal) which ends the proceedings. 
(5) The Tribunal may not make an order under paragraph (1) against a person (the “paying 
person”) without first— 


(a) giving that person an opportunity to make representations; and 
(b) if the paying person is an individual, considering that person’s financial means. 


(6) The amount of costs (or, in Scotland, expenses) to be paid under an order under 
paragraph (1) may be ascertained by— 


(a) summary assessment by the Tribunal; 

(b) agreement of a specified sum by the paying person and the person entitled to receive the 
costs or expenses (the “receiving person”); or . 

(c) assessment of the whole or a specified part of the costs or expenses incurred by the 
receiving person, if not agreed. 


(7) Following an order for assessment under paragraph (6)(c) the paying person or the receiving 
person may apply— 
(a) in England and Wales, to a county court, the High Court or the Costs Office of the 
Supreme Court (as specified in the order) for a detailed assessment of the costs on the 
standard basis or, if specified in the order, on the indemnity basis; and the Civil Procedure 
Rules 1998 shall apply, with necessary modifications, to that application and assessment as if 
the proceedings in the tribunal had been proceedings in a court to which the Civil Procedure 
Rules 1998 apply; 
(b) in Scotland, to the Auditor of the Sheriff Court or the Court of Session (as specified in 
the order) for the taxation of the expenses according to the fees payable in that court; or 
(c) in Northern Ireland, to the Taxing Office of the High Court of Northern Ireland for 
taxation on the standard basis or, if specified in the order, on the indemnity basis. 


(8) In this rule “taxpayer” means a party who is liable to pay, or has paid, the tax, duty, levy or 
penalty to which the proceedings relate or part of such tax, duty, levy or penalty, or whose 
liability to do so is in issue in the proceedings; 
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11 Representatives 

(1) A party may appoint a representative (whether a legal representative or not) to represent tha’ 
party in the proceedings. 

(2) If a party appoints a representative, that party (or the representative if the representative is < 
legal representative) must send or deliver to the Tribunal and to each other party to th 
proceedings written notice of the representative’s name and address. 


(3) Anything permitted or required to be done by a party under these Rules, a practice directior 
or a direction may be done by the representative of that party, except signing a witnes: 
statement. 


(4) A person who receives due notice of the appointment of a representative— 


(a) must provide to the representative any document which is required to be provided to th: 
represented party, and need not provide that document to the represented party; and 

(b) may assume that the representative is and remains authorised as such until they receive 
written notification that this is not so from the representative or the represented party. 


(5) At a hearing a party may be accompanied by another person who, with the permission of th 
Tribunal, may act as a representative or otherwise assist in presenting the party’s case at th 
hearing. 

(6) Paragraphs (2) to (4) do not apply to a person (other than an appointed representative) wh« 
accompanies a party in accordance with paragraph (5). 

(7) In this rule “legal representative” means an authorised advocate or authorised litigator a: 
defined by section 119(1) of the Courts and Legal Services Act 1990, an advocate or solicitor ir 
Scotland, or a barrister or solicitor in Northern Ireland. 


12 Calculating time 


(1) An act required by these Rules, a practice direction or a direction to be done on or by « 
particular day must be done before 5pm on that day. 


(2) If the time specified by these Rules, a practice direction or a direction for doing any act end: 
on a day other than a working day, the act is done in time if it is done on the next working day 


(3) In this rule “working day” means any day except a Saturday or Sunday, Christmas Day 
Good Friday or a bank holiday under section 1 of the Banking and Financial Dealing 
Act 1971. 


13 Sending and delivery of documents 


(1) Any document to be provided to the Tribunal under these Rules, a practice direction or < 
direction must be— 


(a) sent by pre-paid post or document exchange, or delivered by hand, to the address specifiec 
for the proceedings; or 
(b) sent or delivered by such other method as the Tribunal may permit or direct. 


(2) Subject to paragraph (3), if a party or representative provides a fax number, email address o 
other details for the electronic transmission of documents to them, that party or abeRFeseatatty 
must accept delivery of documents by that method. 


(3) If a party informs the Tribunal and all other parties that a particular form of communicatior 
(other than pre-paid post or delivery by hand) should not be used to provide documents to tha 
party, that form of communication must not be so used. 


(4) If the Tribunal or a party sends a document to a party or the Tribunal by email or any othe 
electronic means of communication, the recipient may request that the sender provide a har 
copy of the document to the recipient. The recipient must make such a request as soon a 
reasonably practicable after receiving the document electronically. 


(5) The Tribunal and each party may assume that the address provided by a party or it: 
representative is and remains the address to which documents should be sent or delivered unti 
receiving written notification to the contrary. 


14 Use of documents and information 
The Tribunal may make an order prohibiting the disclosure or publication of — 


(a) specified documents or information relating to the proceedings; or 
(b) any matter likely to lead members of the public to identify any person wham the Tribuna 
considers should not be identified. ; 


eg 

15 Evidence and submissions pt |> Least 
(1) Without restriction on the general powers in rule 5(1) seni (2) (case management powers); the 
Tribunal may give directions as to— a 

(a) issues on which it requires evidence or submissions; EA ae 

(b) the nature of the evidence or submissions it requires; f 

(c) whether the parties are permitted or required to provide expert er dul so vehiethe 

the parties must jointly appoint a single expert to provide such evidence; » obo ; 
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(d) any limit on the number of witnesses whose evidence a party may put forward, whether in 
relation to a particular issue or generally; 
(e) the manner in which any evidence or submissions are to be provided, which may include a 
direction for them to be given— 

(i) orally at a hearing; or 

(ii) by written submissions or witness statement; and 


(f) the time at which any evidence or submissions are to be provided. 
(2) The Tribunal may— 


(a) admit evidence whether or not the evidence would be admissible in a civil trial in the 
United Kingdom; or 
(b) exclude evidence that would otherwise be admissible where— 
(1) the evidence was not provided within the time allowed by a direction or a practice 
direction; 
(ii) the evidence was otherwise provided in a manner that did not comply with a direction 
or a practice direction; or 
(111) 1t would otherwise be unfair to admit the evidence. 


(3) The Tribunal may consent to a witness giving, or require any witness to give, evidence on 
oath, and may administer an oath for that purpose. 


16 Summoning or citation of witnesses and orders to answer questions or produce documents 

(1) On the application of a party or on its own initiative, the Tribunal may— 

(a) by summons (or, in Scotland, citation) require any person to attend as a witness at a 
hearing at the time and place specified in the summons or citation; 

(b) order any person to answer any questions or produce any documents in that person’s 
possession or control which relate to any issue in the proceedings. 

(2) A summons or citation under paragraph (1)(a) must 
(a) give the person required to attend at least 14 days’ notice of the hearing, or such shorter 
period as the Tribunal may direct; and 
(b) where the person is not a party, make provision for the person’s necessary expenses of 
attendance to be paid, and state who is to pay them. 

(3) No person may be compelled to give any evidence or produce any document that the person 

could not be compelled to give or produce on a trial of an action in a court of law in the part of 

the United Kingdom where the proceedings are due to be determined. 

(4) A person who receives a summons, citation or order may apply to the Tribunal for it to be 

varied or set aside if they did not have an opportunity to object to it before it was made or 

issued. 

(5) A person making an application under paragraph (4) must do so as soon as reasonably 

practicable after receiving notice of the summons, citation or order. 

(6) A summons, citation or order under this rule must— 

(a) state that the person on whom the requirement is imposed may apply to the Tribunal to 
vary or set aside the summons, citation or order, if they did not have an opportunity to object 
to it before it was made or issued; and i 

(b) state the consequences of failure to comply with the summons, citation or order. 


17 Withdrawal 
(1) Subject to any provision in an enactment relating to withdrawal or settlement of particular 
proceedings, a party may give notice to the Tribunal of the withdrawal of the case made by it in 
the Tribunal proceedings, or any part of that case— 
(a) at any time before a hearing to consider the disposal of the proceedings (or, if the Tribunal 
disposes of the proceedings without a hearing, before that disposal), by sending or delivering 
to the Tribunal a written notice of withdrawal; or 
(b) orally at a hearing. 
(2) The Tribunal must notify each other party in writing of a withdrawal under this rule. 
(3) A party who has withdrawn their case may apply to the Tribunal for the case to be reinstated. 
(4) An application under paragraph (3) must be made in writing and be received by the Tribunal 
within 28 days after— 
(a) the date that the Tribunal received the notice under paragraph (1)(a); or 
(b) the date of the hearing at which the case was withdrawn orally under paragraph (1)(5). 


18 Lead cases 

(1) This rule applies if— 
(a) two or more cases have been started before the Tribunal; 
(b) in each such case the Tribunal has not made a decision disposing of the proceedings; and 
(c) the cases give rise to common or related issues of fact or law. 


(2) The Tribunal may give a direction— 
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(a) specifying one or more-cases falling under paragraph (1) as a lead case or lead cases; and 
(dD) staying (or, in Scotland, sisting) the other cases falling under paragraph (1) (“the related 
cases’’). 
(3) When the Tribunal makes a decision in respect of the common or related issues— 
ie Tribunal must send a copy of that decision to each party in each of the related cases; 
an 
(b) subject to paragraph (4), that decision shall be binding on each of those parties. 
(4) Within 28 days after the date that the Tribunal sent a copy of the decision to a party under 
paragraph (3)(a), that party may apply in writing for a direction that the decision does not apply 
to, and is not binding on the parties to, that case. 
(5) The Tribunal must give directions in respect of cases which are stayed or sisted under 
paragraph (2)(b), providing for the disposal of or further steps in those cases. 
(6) If the lead case or cases are withdrawn or disposed of before the Tribunal makes.a decision in 
respect of the common or related issues, the Tribunal must give directions as to— 
(a) whether another case or other cases are to be heard as a lead case or lead cases; and 
(b) whether any direction affecting the related cases should be set aside or amended. 


PART 3 
PROCEDURE BEFORE THE TRIBUNAL 


CHAPTER 1 
STARTING PROCEEDINGS AND ALLOCATION OF CASES TO CATEGORIES 


19 Proceedings without notice to a respondent 

If a case or matter is to be determined without notice to or the involvement of a respondent— 
(a) any provision in these Rules requiring a document to be provided by or to a respondent; 
and 
(b) any other provision in these Rules permitting a respondent to participate in the proceed- 
ings 

does not apply to that case or matter. 


20 Starting appeal proceedings 


(1) Where an enactment provides for a person to make or notify an appeal to the Tribunal, the 
appellant must start proceedings by sending or delivering a notice of appeal to the Tribunal 
within any time limit imposed by that enactment. 

(2) The notice of appeal must include— 


(a) the name and address of the appellant; 

(b) the name and address of the appellant’s representative (if any); 

(c) an address where documents for the appellant may be sent or delivered; 
(d) details of the decision appealed against; 

(e) the result the appellant is seeking; and 

(f) the grounds for making the appeal. 


(3) The appellant must provide with the notice of appeal a copy of any written Hale of any 
decision appealed against, and any statement of reasons for that decision, that the jughae has 
or can reasonably obtain. 


(4) If the appellant provides the notice of appeal to the Tribunal later than the time required by 
paragraph (1) or by an extension of time allowed under rule 5(3)(a) (power to extend time)— © 
(a) the notice of appeal must include a request for an extension of time and the reason why 
the notice of appeal was not provided in time; and 
(b) unless the Tribunal extends time for the notice of appeal under iiic 53a moyen to 
extend time) the Tribunal must not admit the notice of appeal. 


(5) When the Tribunal receives the notice of appeal it must give notice of the proceedings to the 
respondent. 


21 Starting proceedings by originating application or reference 


(1) Where an enactment provides for a person or persons to make an originating application or 
reference to the Tribunal, the appellant must start proceedings by providing an application 
notice or notice of reference to the Tribunal within any time limit imposed by that. enactment. 
(2) The application notice or notice of reference must state— 

(a) the name and address of the appellant; 

(b) the name and address of the appellant’s representative (if any); 

(c) an address where documents for the appellant may be sent or delivered; 


ati 


(d) the name and address of each respondent (if any); BORE SayOW 
(e) the facts relevant to the originating application or reference; © 
(/) the result the appellant is seeking (if any); and MBNA OY AIRBAG hike? 


(g) the grounds for making the originating application or reference.) = |-sodm) oo) 
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(3) If the appellant provides the application notice or notice of reference to the Tribunal later 
than the time required by paragraph (1) or by any extension of time under rule 5(3)(a) (power to 
extend time)— 
(a) the application notice or notice of reference must include a request for an extension of 
time and the reason why the application notice or notice of reference was not provided in 
time; and 
(>) unless the Tribunal extends time for the application notice or notice of reference under 
rule 5(3)(a) (power to extend time) the Tribunal must not admit the application notice or 
notice of reference. 


(4) When the Tribunal receives an application notice or a notice of reference it must send a copy 
of the notice and any accompanying document to any respondent. 


22 Hardship applications 
(1) This rule applies where an enactment provides, in any terms, that an appeal may not proceed 
if the liability to pay the amount in dispute is outstanding unless HMRC or the Tribunal consent 
to the appeal proceeding. 
(2) When starting proceedings, the appellant must include or provide the following in or with the 
notice of appeal— 
(a) a statement as to whether the appellant has paid the amount in dispute; 
(b) if the appellant has not paid the amount in dispute, a statement as to the status or 
outcome of any application to HMRC for consent to the appeal proceeding; and 
(c) if HMRC have refused such an application, an application to the Tribunal for consent to 
the appeal proceeding. 
(3) An application under paragraph (2)(c) must include the reasons for the application and a list 
of any documents the appellant intends to produce or rely upon in support of that application. 
(4) If the appellant requires the consent of HMRC or the Tribunal before the appeal may 
proceed, the Tribunal must stay the proceedings until any applications to HMRC or the Tribunal 
in that respect have been determined. 


23 Allocation of cases to categories 
(1) When the Tribunal receives a notice of appeal, application notice or notice of reference, the 
Tribunal*must give a direction allocating the case to. one of the categories set out in para- 
graph (2). 
(2) The categories referred to in paragraph (1) are— 
(a) Default Paper cases, which will usually be disposed of without a hearing; 
(b) Basic cases, which will usually be disposed of after a hearing, with minimal exchange of 
documents before the hearing; 
(c) Standard cases, which will usually be subject to. more detailed case management and be 
disposed of after a hearing; and 
(d) Complex cases, in respect of which see paragraphs (4) and (5) below. 
(3) The Tribunal may give a further direction re-allocating a case to a different category at any 
time, either on the application of a party or on its own initiative. 
(4) The Tribunal may allocate a case as a Complex case under paragraph (1) or (3) only if the 
Tribunal considers that the case— 
(a) will require lengthy or complex evidence or a lengthy hearing; 
(b) involves a complex or important principle or issue; or 
(c) involves a large financial sum. 
(5) If a case is allocated as a Complex case— 
(a) rule 10(1)(c) (costs in Complex cases) applies to the case; and _ 
(b) rule 28 (transfer of Complex cases to the Upper Tribunal) applies to the case. 


CHAPTER 2 
PROCEDURE AFTER ALLOCATION OF CASES TO CATEGORIES 


24 Basic cases 
(1) This rule applies to Basic cases. 
(2) Rule 25 (respondent’s statement of case) does not apply and, subject to paragraph (3) and 
any direction given by the Tribunal, the case will proceed directly to a hearing. 
(3) If the respondent intends to raise grounds for contesting the proceedings at the hearing 
which haye not previously been communicated to the appellant, the respondent must notify the 
appellant of such grounds. 
(4) If the respondent is required to notify the appellant of any grounds under paragraph (3), the 
respondent must do so— 1 
» (a) as soon as'reasonably practicable after becoming aware that such is the case; and_ 

(b) in sufficient detail to enable the appellant to respond to such grounds at the hearing. 
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25 Respondent’s statement of case 


(1) A respondent must send or deliver a statement of case to the Tribunal, the appellant and any 
other respondent so that it is received— 


(a) in a Default Paper case, within 42 days after the tribunal sent the notice of the appeal or a 
copy of the application notice or notice of reference; or 

(b) in a Standard or Complex case, within 60 days ‘after the tribunal sent the notice of the 
appeal or a copy of the application notice or notice of reference. 


(2) A statement of case must— 


(a) in an appeal, state the legislative provision under which the decision under appeal was 
made; and nanan , 
(b) set out the respondent’s position in relation to the case. 


(3) A statement of case may also contain a request that the case be dealt with at a hearing or 
without a hearing. 


(4) If a respondent provides a statement of case to the Tribunal later than the time required by 
paragraph (1) or by any extension allowed under rule 5(3)(a) (power to extend time), the 
statement of case must include a request for an extension of time and the reason why the 
statement of case was not provided in time. 


26 Further steps in a Default Paper case 
(1) This rule applies to Default Paper cases, 


(2) The appellant may send or deliver a written reply to the Tribunal so that it is received within 
30 days after the date on which the respondent sent to the appellant the statement of case to 
which the reply relates. 
(3) The appellant’s reply may— 
(a) set out the appellant’s response to the respondent’s statement of case; 
(b) provide any further information (including, where appropriate, copies of the documents 
containing such information) which has not yet been provided to the Tribunal and is relevant 
to the case; and 
(c) contain a request that the case be dealt with at a hearing. 


(4) The appellant must send or deliver a copy of any reply provided under paragraph (2) to each 
respondent at the same time as it is provided to the Tribunal. 


(5) If the appellant provides a reply to the Tribunal later than the time required by paragraph (2) 
or by any extension allowed under rule 5(3)(a) (power to extend time), the reply must include a 
request for an extension of time and the reason why the reply was not provided in time. 


(6) Following receipt of the appellant’s reply, or the expiry of the time for the receipt of the 
appellant’s reply then, unless it directs otherwise and subject in any event to paragraph (7), the 
Tribunal must proceed to determine the case without a hearing. 


(7) If any party has made a written request to the Tribunal for a hearing, the Tribunal must hold 
a hearing before determining the case. 


27 Further steps in a Standard or Complex case 
(1) This rule applies to Standard and Complex cases. 


(2) Subject to any direction to the contrary, within 42 days after the date the respondent sent the 
statement of case (or, where there is more than one respondent, the date of the final statement of 
case) each party must send or deliver to the Tribunal and to each other party a list of 
documents— 


(a) of which the party providing the list has possession, the right to possession, or the right to 
take copies; and 


(b) which the party providing the list intends to rely upon or produce in the proceedings. 


(3) A party which has provided a list of documents under paragraph (2) must allow each other 
Ea to inspect or take copies of the documents on the list (except any documents which are 
privileged). 


28 Transfer of Complex cases to the Upper Tribunal 


(1) If a case has been allocated as a Complex case the Tribunal may, with this consent of the 
parties, refer a case to the President of the Tax Chamber with a igi Ye the case es 
considered for transfer to the Upper Tribunal. 


(2) If a case has been referred by the Tribunal under paragraph (1), the President of the Tax 
Chamber may, with the concurrence of the President of the Finance and Tax Chamber of the 
Upper Tribunal (if that is a different person) direct that es case be ee to and 
determined by the Upper Tribunal. sipifive oi (d) 
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CHAPTER 3 
HEARINGS 


29 Determination with or without a hearing 


(1) Subject to rule 26(6) (determination of a Default Paper case without a hearing) and the 
following paragraphs in this rule, the Tribunal must hold a hearing before making a decision 
which disposes of proceedings, or a part of proceedings, unless— 

(a) each party has consented to the matter being decided without a hearing; and 

(b) the Tribunal considers that it is able to decide the matter without a hearing. 


(2) This rule does not apply to decisions under Part 4 (correcting, setting aside, reviewing and 
appealing Tribunal decisions). 


(3) The Tribunal may dispose of proceedings, or a part of proceedings, without a hearing under 
rule 8 (striking out a party’s case). 


30 Entitlement to attend a hearing 


Subject to rules 19 (proceedings without notice to a respondent) and 32(4) (exclusion from a 
hearing), each party to proceedings is entitled to attend a hearing. 


31 Notice of hearings 

(1) The Tribunal must give each party entitled to attend a hearing reasonable notice of the time 
and place of any hearing (including any adjourned or postponed hearing) and any changes to 
the time and place of any hearing. 


(2) In relation to a hearing to consider the disposal of proceedings, the period of notice under 
paragraph (1) must be at least 14 days except that the Tribunal may give less than 14 days’ 
notice— 


(a) with the parties’ consent; or 
(6) in urgent or exceptional circumstances. 


32 Public and private hearings 
(1) Subject to the following paragraphs, all hearings must be held in public. 


(2) The Tribunal may give a direction that a hearing, or part of it, is to be held in private if the 
Tribunal considers that restricting access to the hearing is justified— 

(a) 1n the interests of public order or national security; 

(b) in order to protect a person’s right to respect for their private and family life; 

(c) in order to maintain the confidentiality of sensitive information; 

(d) in order to avoid serious harm to the public interest; or 

(e) because not to do so would prejudice the interests of justice. 


(3) Where a hearing, or part of it, is to be held in private, the Tribunal may determine who is 
permitted to attend the hearing or part of it. 


(4) The Tribunal may give a direction excluding from any hearing, or part of 1t— 


(a) any person whose conduct the Tribunal considers is disrupting or is likely to disrupt the 
hearing; 

(b) any person whose presence the Tribunal considers is likely to prevent another person from 
giving evidence or making submissions freely; 

(c) any person where the purpose of the hearing would be defeated by the attendance of that 
person; or 

(d) a person under the age of eighteen years. 


(5) The Tribunal may give a direction excluding a witness from a hearing until that witness gives 
evidence. 


(6) If the Tribunal publishes a report of a decision resulting from a hearing which was held 
wholly or partly in private, the Tribunal must, so far as practicable, ensure that the report does 
not disclose information which was referred to only in a part of the hearing that was held in 
private (including such information which enables the identification of any person whose affairs 
were dealt with in the part of the hearing that was held in private) if to do so would undermine 
the purpose of holding the hearing in private. 


33 Hearings in a party’s absence 
If a party fails to attend a hearing the Tribunal may proceed with the hearing if the Tribunal— 
(a) is satisfied that the party has been notified of the hearing or that reasonable steps have 


been taken to notify the party of the hearing; and ) 
(b) considers that it is in the interests of justice to proceed with the hearing. 
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CHAPTER 4 
DECISIONS 


34 Consent orders 

(1) The Tribunal-may, at the request of the parties but only if it considers it ener make.a 
consent order disposing of the proceedings and making such other appropriate provision as the 
parties have agreed. 

(2) Notwithstanding any other provision of these Rules, the Tribunal need not hold a hearing 
before making an order under paragraph (1), or provide reasons for the order. 


35 Notice of decisions and reasons 
(1) The Tribunal may give a decision orally at a hearing. 

(2) The Tribunal must provide to each party within 28 days after making a decision which finally 
disposes of all issues in proceedings (except a decision under Part 4), or as soon as practicable 
thereafter, a decision notice which— 

(a) states the Tribunal’s decision; and 

(b) notifies the party of any right of appeal against the decision and the time within which, 

and the manner in which, the right of appeal may be exercised. 
(3) Unless each party agrees that it is unnecessary, the decision notice must— 

(a) include a summary of the findings of fact and reasons for the decision; or 

(b) be accompanied by full written findings of fact and reasons for the decision. 
(4) If the Tribunal provides no findings and reasons, or summary findings and reasons only, in 
or with the decision notice, a party to the proceedings may apply for full written findings and 
reasons, and must do so before making an application for permission to appeal under rule 39 
(application for permission to appeal). 
(5) An application under paragraph (4) must be made in writing and be sent or delivered to the 
Tribunal so that it is received within 28 days after the date that the Tribunal sent or otherwise 
provided the decision notice under paragraph (2) to the party making the application. 
(6) The Tribunal must send a full written statement of findings and reasons to each party within 
28 days after receiving an application for full written reasons made in accordance with 
paragraphs (4) and (5), or as soon as practicable thereafter. 


PART 4 
CORRECTING, SETTING ASIDE, REVIEWING AND ARBEALANG 
TRIBUNAL DECISIONS 


36 Interpretation 
In this Part— 


“appeal” means the exercise of a right of appeal against a decision of the Tribunal; and 
“review” means the review of a decision by the Tribunal under section 9 of the 2007 Act. 


37 Clerical mistakes and accidental slips or omissions 


The Tribunal may at any time correct any clerical mistake or other accidental slip or omission in 
a decision, direction or any document produced by it, by— 
(a) sending notification of the amended decision or direction, or a copy of rt amended 
document, to all parties; and 


(b) making any necessary amendment to any information or ee in relation to the 
decision, direction or document. 


38 Setting aside a decision which disposes of proceedings 


(1) The Tribunal may set aside a decision which disposes of proceedings, or E of such a 
decision, and re-make the decision, or the relevant part of it, if— 

(a) the Tribunal considers that it is in the interests of justice to do so; anti 

(b) one or more of the conditions in paragraph (2) is satisfied. oieabint 
(2) The conditions are— vie; ceuivleeee: * 


(a) a document relating to the proceedings was not sent to, or was my received at! an 

appropriate time by, a party or a party’s representative; 

(b) a document relating to the proceedings was not sent to the Tribunal at an approprat 

time; omibior to 

(c) there has been some other procedural irregularity in the proceedings; or 

(d) a party, or a party’s representative, was not present at a hearing related to the proceedings. 
(3) A party applying for a decision, or part of a decision, to be Set aside ufider’ paragraph (1) 
must make a written application to the Tribunal so that it is received no later than 28 days after 
the date on which the Tribunal sent notice of the decision to the party. a 


(4) If the Tribunal sets aside a decision or part of a decision a = rule, the Tribunal must 
notify the parties in writing as soon as practicable. nN terlt zzobiemoo (4) 
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39 Application for permission to appeal 


(1) A person seeking permission to appeal must make a written application to the Tribunal for 
permission to appeal. 
(2) An application under paragraph (1) must be sent or delivered to the Tribunal so that it is 
received no later than 56 days after the latest of the dates that the Tribunal sends to the person 
making the application— 
(a) full written reasons for the decision; 
(b) notification of amended reasons for, or correction of, the decision following a review; or 
(ec) notification that an application for the decision to be set aside has been unsuccessful. 
(3) The date in paragraph (2)(c) applies only if the application for the decision to be set aside was 
made within the time stipulated in rule 38 (setting aside a decision which disposes of 
proceedings), or any extension of that time granted by the Tribunal. 
(4) If the person seeking permission to appeal sends or delivers the application to the Tribunal 
later than the time required by paragraph (2) or by any extension of time under rule 5(3)(a) 
(power to extend time)— 
(a) the application must include a request for an extension of time and the reason why the 
application notice was not provided in time; and 
(6) unless the Tribunal extends time for the application under rule 5(3)(a) (power to extend 
time) the Tribunal must not admit the application. 
(5) An application under paragraph (1) must— 
(a) identify the decision of the Tribunal to which it relates; 
(b) identify the alleged error or errors in the decision; and 
(c) state the result the party making the application is seeking. 


40 Tribunal’s consideration of application for permission to appeal 
(1) On receiving an application for permission to appeal the Tribunal must first consider, taking 
into account the overriding objective in rule 2, whether to review the decision in accordance with 
rule 41 (review of a decision). 
(2) If the Tribunal decides not to review the decision, or reviews the decision and decides to take 
no action in relation to the decision, or a part of it, the Tribunal must consider whether to give 
permission to appeal in relation to the decision or that part of it. 
(3) The Tribunal must send a record of its decision to the parties as soon as practicable. 
(4) If the Tribunal refuses permission to appeal it must send with the record of its decision— 
(a) a statement of its reasons for such refusal; and lise 
(b) notification of the right to make an application to the Upper Tribunal for permission to 
appeal and the time within which, and the method by which, such application must be made. 


(5) The Tribunal may give permission to appeal against part only of the decision or on limited 
grounds, but must comply with paragraph (4) in relation to any part of the decision or grounds 
on which it has refused permission. 


41 Review of a decision 
(1) The Tribunal may only undertake a review of a decision— 

(a) pursuant to rule 40(1) (review on an application for permission to appeal); and 

(b) if it is satisfied that there was an error of law in the decision. 
(2) The Tribunal must notify the parties in writing of the outcome of any review, unless the 
Tribunal decides to take no action following the review. 
(3) The Tribunal may not take any action in relation to a decision following a review without 
first giving every party an opportunity to make representations in relation to the proposed 
action. 


42 Power to treat an application as a different type of application 


The Tribunal may treat an application fora decision to be corrected, set aside or reviewed, or for 
permission to appeal against a decision, as an application for any other one of those things. 


2009/275 
Appeals (Excluded Decisions) Order 2009 


Made by the Lord Chancellor under the Tribunals, Courts and Enforcement Act 2007 
ss 11(5)(f) and 13(8)(/). 


ee ee eee SS.) eDTuary 20Us 
Laid before Parliament. . . . .. . . . . . .13 February 2009 
Gonnng initiforéen IE) ee www Cd April 2009 


Citation and commencement 


1 This Order may be cited as the Appeals (Excluded Decisions) Order 2009 and comes into force 
on Ist April 2009. 
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Excluded decisions 


2 For the purposes of section 11(1) of the Tribunals, Courts and Enforcement Act 2007, a 
decision of the First-tier Tribunal under section 103 of the Immigration and Asylum Act 1999 
(appeals) is an excluded decision. 


3 For the purposes of sections 11(1) and 13(1) of the Tribunals, Courts and Enforcement 
Act 2007, the following decisions of the First-tier Tribunal or the Upper Tribunal are excluded 
decisions— 
(a) any decision under section 20(7), (8B) or (8G)(4) (power to call for documents of taxpayer 
and others), 20B(1B) or (6) (restrictions on powers under sections 20 and 20A) or 20BB(2)(a) 
(falsification etc of documents) of the Taxes Management Act 1970; 
(b) any decision under section 35A(2) (variation of undertakings), 79A(2) (variation of 
undertakings) or 219(1A) (power to require information) of the Inheritance Tax Act 1984; 
(c) any decision under section 152(5) (notification of taxable amount of certain benefits) o1 
215(7) (advance clearance by Board of distributions and payments) of the Income and 
Corporation Taxes Act 1988; 
(d) any decision under section 138(4) of the Taxation of Chargeable Gains Act 1992 
(procedure for clearance in advance); 
(e) any decision under section 187(5) or (6) (returns and information) of, or paragraph 3(2) or 
6(2) of Schedule 21 (restrictions on powers under section 187) to, the Finance Act 1993; 
(f) any decision under paragraph 91(5) of Schedule 15 to the Finance Act 2000 (corporate 
venturing scheme: advance clearance); 
(g) any decision under paragraph 88(5) of Schedule 29 to the Finance Act 2002 (gains and 
losses from intangible fixed assets: transfer of business or trade); 
(h) any decision under paragraph 2, 4, 7, 9, 10, 11 or 24 of Schedule 13 to the Finance 
Act 2003 (stamp duty land tax: information powers); 
(i) any decision under section 306A (doubt as to notifiability), 308A (supplemental informa- 
tion), 313B (reasons for non-disclosure: supporting information) or 314A (order to disclose) 
of the Finance Act 2004; 
(7) any decision under section 697(4) of the Income Tax Act 2007 (opposed notifications: 
determinations by tribunal); 
(k) any decision under regulation 10(3) of the Venture Capital Trust (Winding up and 
Mergers) (Tax) Regulations 2004 (procedure for Board’s approval); 
(/) any decision under regulation 5A (doubt as to notifiability), 7A (supplemental informa- 
tion), 12B (reasons for non-disclosure: supporting information) or 12C (order to disclose) of 
the National Insurance Contributions (Application of Part 7 of the Finance Act 2004) 
Regulations 2007. 


Revocations 


4 The Appeals (Excluded Decisions) Order 2008 and the Appeals (Excluded Decisions 
(Amendment) Order 2008 are revoked. 


2009/403 
Finance Act 2008, Schedule 39 (Appointed Day, Transitional Provision and Savings) 
Order 2009 
Made by the Treasury under FA 2008 s 118(2) and (3) 
Made, +i gaitsl aosicsbhe s OF renala? tt Bolhmeee oe Opaebruaae One 


Commentary—Simon's Taxes A6.708. 


Citation and interpretation 


1— (1) This Order may be cited as the Finance Act 2008, Schedule 39 (Appointed Day. 
Transitional Provision and Savings) Order 2009. 


(2) In this Order a reference to a paragraph (without more) is a reference to that paragraph of! 
Schedule 39 to the Finance Act 2008. 


(3) In this Order— 


“the Taxes Acts” has the meaning given in section 118(1) of the Taxes Management Act 1970 
“TMA 1970” means the Taxes Management Act 1970; 
“VATA 1994” means the Value Added Tax Act 1994. 


Appointed days re 
2— (1) The day appointed for the, comingyinta foea ai sAARam TADS Saat 


(2) Subject to article 10(2), the day appointed for the coming into force of paragraphs | to 31 
and 37 to 66 is Ist April 2010. “OWS brigé in 
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Transitional provisions and savings 
3 Paragraph 33 is disregarded where, for the purposes of section 33A of VATA 1994 (refunds of 
VAT to museums and galleries), the day on which the supply was made or the acquisition or 
importation took place was on or before 31st March 2006. 
4 Paragraph 34 is disregarded— 
(a) where, for the purposes of section 77 of VATA 1994 (assessments: time limits and 
supplementary assessments), the end of the prescribed accounting period or the importation, 
acquisition or event giving rise to the penalty, as appropriate, occurred on or before 31st 
March 2006, and 
(b) where, after a person’s death, a sum is assessed as due by reason of some conduct 
(however described) of the deceased, including a sum due by way of penalty, interest or 
surcharge, and the date of the death is on or before 31st March 2006. 
5 Paragraph 35 is disregarded where, for the purposes of a claim under section 78 of VATA 1994 
(interest in certain cases of official error), the end of the applicable period to which the claim 
relates was on or before 31st March 2006. 
6 Paragraph 36 is disregarded where, for the purposes of section 80 of VATA 1994 (credit for, or 
repayment of, overstated or overpaid VAT), the relevant date is on or before 31st March 2006. 
7 Section 36(1A)(5) and (c) of TMA 1970 (fraudulent and negligent conduct) shall not apply 
where the year of assessment is 2008—09 or earlier, except where the assessment on the person 
(“P”) is for the purposes of making good to the Crown a loss of tax attributable to P’s negligent 
conduct or the negligent conduct of a person acting on P’s behalf. 
8 Paragraph 46(2A)(b) and (c) of Schedule 18 to the Finance Act 1998 (general time limits for 
assessments) shall not apply where the end of the accounting period to which the assessment 
relates is on or before 31st March 2010, except in a case involving negligence on the part of— 
(a) the company, or 
(b) a person acting on behalf of the company, or 
(c) a person who was a partner of the company at the relevant time. 
9 Section 77(4A)(c) and (d) of VATA 1994 (value added tax: assessments: time limits and 
supplementary assessments) shall not apply where the end of the prescribed accounting period 
or the importation, acquisition or event giving rise to the penalty, as appropriate, occurred on or 
before 31 March 2010, except where VAT has been lost in circumstances giving rise to a penalty 
under section 67 of VATA 1994 (failure to notify and unauthorised issue of invoices). 
10— (1) This article applies where an event specified in paragraph 4 below relates to a year of 
assessment in respect of which a person (“P”) has not been given notice under— 
(a) section 8 of TMA 1970 (personal return), 
(b) section 8A of TMA 1970 (trustee’s return), or 
(c) section 12AA of TMA 1970 (partnership return), 
within one year of the end of the year of assessment. 


(2) Where this article applies, the day appointed for the coming into force of paragraphs | to 31 
and 37 to 65 is Ist April 2012. 


(3) But this article does not apply if, as regards P and a year of assessment, any income which 
ought to have been assessed to income tax or chargeable gains which ought to have been assessed 
to capital gains tax, have not been assessed, or an assessment to tax has become insufficient, or 
any relief which has been given has become excessive. 

(4) The events referred to in paragraph (1) above are— 


(a) an assessment on P to income tax or capital gains tax, 

(b) a claim by or on behalf of P, provided for by any provision of the Taxes Acts, and 

(c) a notice given by P under section 711 of the Income Tax (Earnings and Pensions Act) 2003 
(right to make a return). 


(5) Nothing in this article has any application where P is a company. 


2009/404 
Finance Act 2008, Schedule 36 (Appointed Day and Savings) Order 2009 


Made by the Treasury under FA 2008 s 113(2) and (3) 
Niades Si spie Wiihovgioj1es xe) gargoM Ol YILI@6il February 2009 


Citation and interpretation 
1— (1) This Order may be cited as the Finance Act 2008, Schedule 36 (Appointed Day and 
Savings) Order 2009. 
(2) In this Order a reference to a paragraph (without more) is a reference to that paragraph of 
Schedule 36 to the Finance Act 2008. 


Appointed day 


2 The day appointed for the coming into force of Schedule 36 to the Finance Act 2008 is Ist 
April 2009. 
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Savings 


3 Where a notice is given under section 19A of the Taxes Management Act 1970 (“TMA 1970”) 
(power to call for documents for purposes of enquiries) on or before 31st March 2009, for the 
purposes of that notice— 


(a) the provisions contained in that section and in section 97AA of TMA 1970 (penalties for 
failure to produce documents under section 19A) shall continue to have effect on and after Ist 
April 2009; 

(b) the amendments made by paragraphs 71 and 75 (consequential amendments) shall be 
disregarded. 


4 Where a notice is given under section 20 of TMA 1970 (power to call for documents of 
taxpayer and others) on or before 31st March 2009, for the purposes of that notice— 


(a) the provisions contained in that section and in section 20BB of TMA 1970 (offence of 
falsification etc of documents) shall continue to have effect on and after Ist April 2009; 

(b) the amendments made by paragraphs 68, 70 and 76 (consequential amendments) shall be 
disregarded. 


5 Where a notice is given under paragraph 6 of Schedule 1A to TMA 1970 (power to call for 
documents for the purposes of enquiries) on or before 31st March 2009, for the purposes of that 
notice— 


(a) the provisions contained in paragraphs 6 and 6A (power to appeal against notice to 
produce documents) of that Schedule shall continue to have effect on and after Ist April 2009; 
(b) the amendments made by paragraphs 72 and 75 (consequential amendments) shall be 
disregarded. 


6 Where a notice is given under section 767C of the Income and Corporation Taxes Act (change 
in company ownership: information) on or before 31st March 2009, for the purposes of that 
notice— 


(a) the provisions contained in that section shall continue to have effect on and after Ist April 
(d) the amendments made by paragraph 73(a), 80, 8l-and 82 (consequent adage 
shall be disregarded. 


7 Where a notice is given under paragraph 27 of Schedule 18 to the Finance Act 1998 (company 
tax returns) on or before 31st March 2009, the provisions contained in paragraphs 27, 28 and 29 
of that Schedule (notice to produce documents etc for purposes of enquiry into company tax 
return, power to appeal against such notices and penalty for failure to produce ‘such documents 
etc) shall continue to have effect on and after Ist April 2009 for the purposes of that notice. 


8 Where a notice is given for the purposes of regulation 5 (amendment of syndicate determina- 
tions and HMRC enquiries) of the Lloyd’s Underwriters (Tax) Regulations 2005 on or before 
31st March 2009, the provisions of paragraphs 27 to 29 of Schedule 18 to the Finance’ Act 1998 
shall continue to have effect on and after Ist April 2009, with appropriate modification, for the 
purposes of that regulation. 


9 In relation to a notice given on or before 31st March 2009, for the purposes of the application 
of section 20 of TMA 1970 (with sections 20B and 20BB of that Act) to— 


(a) section 110ZA of the Social Security Administration Act 1992 (Class L.A, 1B,or 2 
contributions: powers to call for documents etc), 

(b) section 104ZA of the Social Security Administration (Northern Ireland) Act 1992 (Class 
1, 1A, 1B or 2 contributions: powers to call for documents etc), and 

(c) section 25 of the Tax Credits Act 2002 (payments of working tax credit by employers), 


the amendments made respectively by paragraphs 84, 85 and 90 shall be disregarded. 


FS In relation to a notice given on or before 31st March 2009, for the purposes of the application 
(0) eS: 


(a) subsections (1) to (8) and 8(c) to 9 of section 20 of TMA 1970 (powers to call for 
information relevant to liability to income tax, corporation tax or capital gainsitax), and 
(>) sections 20B, 20BB and 20D of that Act so far as relating to those subsections, 


to section 174 of the Finance Act 2006 (international tax enforcement iat tO att) i 
tion powers), the amendments made by paragraph 91 shall ‘be disregarded. 


11 Where a notice is given on or before 31st March 2009, the amendments sede Dataas h 78 
(amendment to section 12(3) (secrecy) of the National Savings Bank Act. 19 971) eat 
disregarded so far as they affect the notice. 


12 In consequence of the preceding provisions of this Order, the amendments made by 
paragraph 92 shall be disregarded so far as they affect any notice referred to in those provisions, 
given on or before 31st March 2009. 2008 Ling A 
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2009/5711 
Finance Act 2008, Schedule 40 (Appointed Day, Transitional Provisions and 
Consequential Amendments) Order 2009 


Made by the Treasury under FA 2008 s 122 


Made . . pe A ea VPA 
Laid before the House of Commons. ... ...... . .10.March 2009 
COMING INO JOLCE ten ters » Eyeree oneubeeriin rn eit tc APliL ZO? 


Citation and interpretation 
1— (1) This Order may be cited as the Finance Act 2008, Schedule 40 (Appointed. Day, 
Transitional Provisions and Consequential Amendments) Order 2009 and comes into force on 
Ist April 2009. 
(2) In this Order a reference to a paragraph (without more) is a reference to that paragraph. of 
Schedule 40 to the Finance Act 2008. 
(3) In this Order— 
“filing date”, in relation to a relevant document, means— 
(i) where the document is required to be given to HMRC, the date by which it is required 
to be given, and 
(ii) where the document is not required to be given to HMRC, the date on which it is given; 
“HMRC” means Her Majesty’s Revenue and Customs; 
“relevant documents” means documents given to HMRC of a kind inserted in the Table in 
paragraph | of Schedule 24 by paragraph 2(4) or (5); 
“relevant tax” means any tax inserted in the Table in paragraph 1 of Schedule 24 by 
paragraph 2(4) or (5); 
“Schedule 24” means Schedule 24 to the Finance Act 2007; and 
“tax period” has the meaning given in paragraph 28(g) of Schedule 24. 


Appointed day 


2 The day appointed for the coming into force of Schedule 40 to the Finance Act 2008 is Ist 
April 2009. 
3 In their application in relation to penalties payable under paragraph | of Schedule 24 (error in 
taxpayer's document), the entries inserted by paragraph 2(4) and (5) shall have effect in relation 
to 
(a) relevant documents— 
(i) which relate to tax periods commencing on or after Ist April 2009, and 
(ti) for which the filing date is on or after Ist April 2010; 
(b) relevant documents relating to all claims for repayments of relevant tax made on or after 
Ist April 2010 which are not related to a tax period; 
(c) relevant documents produced under regulations under section 256 of the Inheritance Tax 
Act 1984 (“IHTA 1984”) (regulations about accounts, etc), where the date of death is on or 
after Ist April 2009; and 
(d) in any other case, relevant documents given where a person’s liability to pay relevant tax 
arises on or after Ist April 2010. 
4 In their application in relation to penalties payable under paragraph 1A of Schedule 24 (error 
in taxpayer's document attributable to another person), the entries inserted by paragraph 2(4) 
and (5) shall have effect in relation to— 
(a) relevant documents— 
(i) which relate to tax periods commencing on or after Ist April 2009, and 
(ii) for which the filing date is on or after Ist April 2010; 
(b) relevant documents relating to all claims for repayments of relevant tax made on or after 
Ist April 2010 which are not related to a tax period; 
(c) relevant documents produced under regulations under section 256 of IHTA 1984 (regula- 
tions about accounts, etc) where the date of death is on or after 1st April 2009; and 
(d) in any other case, relevant documents given where a person’s liability to pay relevant tax 
arises on or after Ist April 2010. 
5 In their application in relation to assessments falling within paragraph 2 of Schedule 24 
(under-assessment by HMRC), the entries inserted by paragraph 2(4) and (5) shall have effect in 
relation to tax periods commencing on or after Ist April 2009, where the filing date for the 
relevant document is on or after Ist April 2010. 


TansitionAl provisions 


6— (1) Paragraph 21 (consequential repeals) repeals the provisions listed in ee, (2) only 
in so far as those provisions relate to conduct involving dishonesty which relates to— 


(a) an inaccuracy ina document, or — 
(b) a failure to notify HMRC of an under-assessment by HMRC. 
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(2) The provisions referred to in paragraph (1) are— 
(a) in the Finance Act 1994— 
(i) section 8 (penalty for evasion of excise duty), and 


(ii) paragraphs 12 and 13 of Schedule 7 (insurance premium tax: civil penalties), 
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(b) paragraphs 18 and 19 of Schedule 5 to the Finance Act 1996 (landfill tax: civil penalties: 


evasion and misdeclaration or neglect), 


(c) paragraphs 98 and 99 of Schedule 6 to the Finance Act 2000 (climate change levy: civil 


penalties: evasion, liability of directors and misdeclaration or neglect), 
(d) in Schedule 6 to the Finance Act 2001— 


(i) paragraphs 7 and 8 (aggregates levy: civil penalties: evasion, liability of directors and 


misdeclaration or neglect), and 
(ii) paragraph 9A(5)(b) (penalty under paragraph 7 above), 


(e) section 133(2) to (4) of the Finance Act 2002 (aggregates levy: amendments to provisions 


about civil penalties). 


7 Notwithstanding paragraph 29(d) of Schedule 24 (consequential amendments), sections 60 
and 61 of the Value Added Tax Act 1994 (VAT evasion) shall continue to have effect with respect 
to conduct involving dishonesty which does not relate to an inaccuracy in a document or a 


failure to notify HMRC of an under-assessment by HMRC. 


Consequential amendments to enactments 


8 Schedule 1 contains amendments of enactments in consequence of the provisions omitted by 


paragraph 21 and by paragraph 29 of Schedule 24. 
9 Schedule 2 contains consequential amendments to secondary legislation. 


SCHEDULE 1 


CONSEQUENTIAL AMENDMENTS—PRIMARY LEGISLATION 


Article 8 


TAXES MANAGEMENT ACT 1970 
10-13 (amend TMA 1970 ss 59C(4), 100B(1), 107A) 
14 Betting and Gaming Duties Act 1981 
15 The Betting and Gaming Duties Act 1981 is amended as follows. 


16 In paragraph 15(1)(a)(ii) of Schedule | after “section 8 of the Finance Act 1994 (penalty for 
evasion)” insert “or a penalty for a deliberate inaccuracy under paragraph | of Schedule 24 to 


the Finance Act 2007 (penalties for errors)”. 


FINANCE ACT 1982 
17, 18 (amend FA 1982 Sch 18 para 10) 


INCOME AND CORPORATION TAXES ACT 1988 
19, 20 (amend TA 1988 s 827) 


FINANCE ACT 1994 
21 (amends FA 1994 Sch 7 (IPT)) 


VALUE ADDED TAX ACT 1994 
22-27 (amend VATA 1994) 


FINANCE ACT 1996 
28, 29 (amend FA 1996 Sch 5 (landfill tax)) 


FINANCE ACT 2000 
30 (amends FA 2000 Sch 6 (climate change levy)) 


FINANCE ACT 2001 
31-35 (amend FA 2001 ss 25(5), 45(3), Sch 4, Sch 7) 
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FINANCE ACT 2004 
36 (amends FA 2004 s 313) 


INCOME TAX (TRADING AND OTHER INCOME) ACT 2005 
37-39 (amend ITTOIA 2005 ss 54(2), 869(4)) 


SCHEDULE.2 
CONSEQUENTIAL AMENDMENTS—SECONDARY LEGISLATION 


Article 9 


(amends the Registered Pension Schemes (Relief at Source) Regulations 2005 and the Duty 
Stamps Regulations 2006) 


2009/1171 
Registered Pension Schemes (Authorised Payments) Regulations 2009 


Made by the Commissioners for HMRC under FA 2004 s 164(1)(f) and (2) 


WIQUE eee OE Pee M EY tal re serene, SO May 2009 
Laid before the House of Commons. . . . . . . 8 May 2009 
Coming into force in accordance with regulation 1 


PART 1 
INTRODUCTION 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the Registered Pension Schemes (Authorised 
Payments) Regulations 2009 and shall come into force on Ist June 2009. 
(2) These Regulations shall have effect— 
(a) for payments of a description within Part 2, in relation to payments made on or after Ist 
December 2009; and 
(6) for payments of a description within Part 3 or Part 4, in relation to payments made on or 
after 6th April 2006. 


Interpretation 
2— (1) Any reference in these Regulations to a numbered section or a paragraph of a Schedule, 
without more, is a reference to the section or paragraph of the Finance Act 2004 bearing that 
number. 
(2) Any reference in these Regulations to a person’s being entitled to a payment— 
(a) if it is a payment of pension (or intended to be such a payment), shall be construed in 
accordance with section 165(3) (pension rules), and related expressions shall be construed 
accordingly; 
(b) if it is a payment of a lump sum (or intended to be such a payment), shall be construed in 
accordance with section 166(2) (lump sum rule), and related expressions shall be construed 
accordingly. 
(3) For the purpose of these Regulations, whether a person is connected with another person is 
determined in accordance with section 993 of the ITA 2007 (meaning of “connected” persons). 
(4) For the purpose of these Regulations, 
(a) a pension scheme is related to another pension scheme if each of them is— 
(i) a registered pension scheme that is an occupational pension scheme or a public service 
pension scheme, and 
(ii) a pension scheme relating to the same employment; but 
(b) if the context is whether a person is or is not a controlling director of a sponsoring 
employer of a pension scheme, only registered pension schemes that are occupational pension 
schemes are related to other such pension schemes. 
(5) In these Regulations— 
“controlling director” has the meaning given by section 273(9) (members liable as scheme 
administrator); 
“excluded transfer” means— 
(a) a recognised transfer; or 
(b) any other transfer to the pension scheme of any sums or assets held for the purposes of, 
or representing accrued rights under, another pension scheme. 
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Prescribed payments and taxation 


3 A payment by a registered pension scheme to or in respect of a member that is described in 
Part 2 of these Regulations— 


(a) is a payment of a prescribed description for the purposes of section 164(1)(/) (authorised 
member payments); 
(b) if paid to the member, shall be treated as a trivial commutation lump sum paid to the 
member for the purposes of Part 9 of ITEPA 2003 (pension income); and 
(c) if not paid to the member, shall be treated as a trivial commutation lump sum death 
benefit paid to the recipient for the purposes of Part 9 of ITEPA 2003. 
4 A payment by a registered pension scheme that is described in Part 3 of these Regulations, to 
the extent specified in the regulation concerned— 
(a) is a payment of a prescribed description for the purposes of section 164(1)(f/) of the 
Finance Act 2004; 
(b) shall be treated as pension paid to the recipient under a registered pension scheme for the 
purposes of Part 9 of ITEPA 2003; and 
(c) shall be treated for those purposes as pension accruing in the tax year in which it is paid. 
5 A payment by a registered pension scheme that is described in Part 4 of these Regulations— 
(a) is a payment of a prescribed description for the purposes of section 164(1)(f) of the 
Finance Act 2004; and 
(b) shall be treated as a pension commencement lump sum paid under a registered pension 
scheme for the purposes of Part 9 of ITEPA 2003. 


|e Aa) bynes 
COMMUTATION PAYMENTS 


Payment after relevant accretion 
6— (1) A payment made after there has been a relevant accretion in respect of the member if— 
(a) the payment extinguishes the member’s entitlement to benefits under the pension scheme; 
(b) it does not exceed £2,000; 
(c) it does not exceed the value of the accretion; and 
(d) it is made no later than the relevant date. 


(2) Regulation 7 defines “relevant accretion”. 


(3) In a case where the accretion is a relevant accretion by virtue of having occurred after the 
event described in regulation 7(2)(b), the scheme pension or annuity concerned shall be ignored 
in determining whether the member’s entitlement to benefits under the a has been 
extinguished. 


(4) For the purposes of paragraph (1)(d) the relevant date is— 


(a) if the accretion has occurred before 1st December 2009, Ist June 2010, otherwise 
(b) six months after the date the accretion occurs. 


Meaning of “relevant accretion” 


7— (1) The following are relevant accretions for the purposes of regulation 6 if they occur after 
either of the events mentioned in paragraph (2)— 


(a) a payment (“the payment in”) is received by the scheme in respect of the member, other 
than a contribution into the pension scheme or an excluded transfer into the pension scheme; 
(5) there is an allocation to the arrangement in the amount by which the value of the sums 
and assets held for the purposes of the arrangement exceeds the value the scheme administra- 
tor had believed they had; and 

(c) the scheme administrator becomes aware that the member is entitled to a benefit under the 
pension scheme, provided— 


(i) the scheme administrator had not been aware of the entitlement before the event in 
paragraph (2), and 
(ii) the scheme administrator could not reasonably have been expected to be aware of it 
before that event. 
(2) The events are— 


(a) there is a recognised transfer to another registered pension seveslie « or gs a ‘aniillitying 
recognised overseas pension scheme in respect of the member; and 


(b) a scheme pension or annuity is purchased for the member by the perio scheme. from an 
insurance company. r 


(3) In order for the purchase of a scheme pension or annuity on or after 6th April 2006, to be an 


event within paragraph (2)(), all or a part of the member’s lifetime allowance mpust be available 
at the time of the purchase. bs 


(4) The value of a relevant accretion is— eer “Isbegan bab 


(a) in the case of a payment in within paragraph (1)(a), the saad of fhe payment; or 
(b) in the case of an allocation within paragraph (1)(b), the amount me which the value of the 
sums and assets exceeds the value they had been believed to have; 9 
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(c) i os case described in paragraph (1)(c), the value of the benefit to which the member is 
entitled. 

(5) In paragraph (1)(a), “contribution” does not include any amount mentioned in section 188(3) 

(c) (rebates and minimum contributions paid by the Board of Inland Revenue). 


Payments under the Financial Services Compensation Scheme 
8— (1) A payment made by way of compensation under the Financial Services Compensation 
Scheme if— 
(a) the payment does not exceed £2,000; and 
(b) it extinguishes the member’s entitlement to benefits under the pension scheme. 
(2) The reference in paragraph (1) to the Financial Services Compensation Scheme is to the 
scheme established by Part 15 of the Financial Services and Markets Act 2000. 


Payments to or in respect of members who were untraceable 
9— (1) A payment made to or in respect of a member who has reached the age of 75 if— 
(a) at the time the member reached the age of 75 the scheme administrator had been unable to 
ascertain the member’s whereabouts despite having taken reasonable steps to do so; 
(b) the scheme administrator had received no communication from the member for at least 5 
years before the date on which the scheme administrator had discovered the member’s 
whereabouts or, if the member had died, had learned of the death; 
(c) either of the conditions in paragraph (2) is satisfied; 
(d) the payment is made no later than the relevant date; 
(e) the payment does not exceed £2,000; and 
(f) the payment— _ 
(i) extinguishes the member’s entitlement to benefits under the pension scheme, or 
(ii) if made after the member’s death, represents the total value of all sums and assets held 
for the purposes of the scheme in respect of the member. 
(2) The conditions mentioned in paragraph (1)(c) are— 

_ (a) paragraph 8(2) of Schedule 28 (member's unsecured pension fund) applies in relation to 
the member and the arrangement and none of the sums or assets held for the purposes of the 
arrangement are member-designated funds immediately before it applies; 

(b) the arrangement is a defined benefits arrangement and no scheme pension is being paid to 
the member by the scheme making the payment or any related scheme. 

(3) For the purposes of paragraph (1)(d) the relevant date is the later of— 
(a) Ist June 2010; and 
(6) 12 months after the date on which the scheme administrator had discovered the member’s 
whereabouts or, if the member had died, had learned of the death. 


Payments to members receiving annuities 


10— (1) A payment to a member which would be a trivial commutation lump sum but for the 
continuance after the payment of an annuity if— 
(a) the condition in paragraph (2) is satisfied; or 
(b) if the member is not a member of any other registered pension scheme, the conditions in 
paragraph (3) are satisfied. 
(2) The condition mentioned in paragraph (1)(a) is that the payment is made before the end of 
the commutation period, as determined in accordance with paragraph 7(2) of Schedule 29. 
(3) The conditions mentioned in paragraph (1)(4) are that— 
(a) the member had not previously received either a trivial commutation lump sum or a 
payment that was an authorised payment by virtue of this regulation; and 
(b) the value of the member’s pension rights immediately before the payment, calculated in 
accordance with paragraph 7(5) of Schedule 29, does not exceed 1% of the standard lifetime 
allowance. 


De minimis rule for pension schemes 
11— (1) A payment by a public service pension scheme or an occupational pension scheme if— 
(a) the member has reached the age of 60, but has not reached the age of 75; 
(b) the member— 
(i) is not a controlling director of a sponsoring employer of this or of any related scheme, 
and 
(ii) is not a person connected to such a person; 
~ (c) the payment does not exceed £2,000; ’ 
_ (d) the commutation value of the benefits to which the member is entitled under this and any 
~ related scheme does not exceed £2,000 in total; ' 
(e) the payment extinguishes the member’s entitlement to benefits under this scheme; and 
-(f) no recognised’ transfer was made out of this or any related scheme in respect of the 
member during the 3 years preceding the date of the payment. 
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(2) For the purposes of paragraph (1)(d), the commutation value is equal to the amount of the 
lump sum that, if paid, would extinguish the member’s entitlement to benefits under the scheme 
concerned. ' 


' Payments by larger pension schemes 
12— (1) A payment by a public service pension scheme or an occupational pension scheme if— 
(a) there are at least 50 members; 
(b) any of conditions A, B or C is satisfied; 
(c) the member has reached the age of 60, but has not reached the age of 75; 
(d) the member— 
(i) is not a controlling director of a sponsoring employer of this or any related scheme. 
and 
(ii) is not a person connected to such a person; 
(e) the payment does not exceed £2,000; 
(f) the payment extinguishes the member’s entitlement to benefits under this scheme; 
(g) ignoring any transfer within paragraph (5), no excluded transfer was made into this 
scheme in relation to the member during the 5 years preceding the date of the payment; and 
(h) no recognised transfer was made out of this scheme in respect of the member during the 3 
years preceding the date of the payment. 
(2) Condition A is that the scheme was in existence on Ist July 2008. 
(3) Condition B is that— 
(a) the payment is in respect of a defined benefits arrangement; and 
(b) the aggregate amount of the sums and assets held for the purposes of defined benefits 
arrangements is more than half of the aggregate amount of all the sums and assets held for 
the purposes of this scheme. 
(4) Condition C is that in respect of at least 20 members the aggregate amount of the sums and 
assets held for the purpose of the arrangement exceed £2,000. 
(5) A transfer is within this paragraph if it is a transfer of sums and assets described in 
paragraph 12(8)(b), (c) or (d) of Schedule 36 (enhanced protection—permitted transfers). 
(6) In paragraphs (3) and (4), the “aggregate amount” is an amount equal to the aggregate of the 
amount of the sums and the market value of the assets concerned. 


PART 3 
PENSION ERRORS 


Pensions paid in error 

13— (1) A payment made in error which is intended to represent a payment permitted by the 
pension rules or the pension death benefit rules to or in respect of a member, if the scheme 
administrator or insurance company making the payment (in either case, “the payer”) believec 
that— 

(a) the recipient was entitled to the payment, and 

(b) the recipient was entitled to it in that amount. 
(2) A payment is not within paragraph (1) if the error is that the recipient is no longer alive (as tc 
which see regulation 15). 


(3) Regulation 4 applies to— 
(a) the whole of the payment; or 


(b) if the recipient was entitled to an authorised payment apart from under this regulation 
the amount by which the payment exceeds the amount of the authorised payment. 


Pensions paid after discovery of error 
14— (1) A payment made after the discovery of an error if either— . 
(a) it is made after there is a payment within regulation 13 to the same person and (apart from 
the discovery of the error) is of a similar nature to that payment; or 


(b) if the error had not been discovered until after the payment, it would have been a payment 
within regulation 13. 


(2) A payment is not within paragraph (1) unless it falls within paragraph (3), (4) or (5). 

(3) A payment is within this paragraph if it is made even though the payer took reasonable step: 
to prevent its being made or its being made in that amount. 

(4) A payment is within this paragraph if it is made while the scheme administrator is 
considering whether the rules of the scheme should be amended so that such payments 01 
payments in such amounts will be permitted by the pension rules or the pension death benefi 
rules (as the case may be), provided the scheme administrator has not taken an unreasonabk 
amount of time to decide. ori zitrartieetieeemnts dr ( 

(5) A payment is within this paragraph if it is made while the scheme administrator is: in the 
process of amending the rules of the scheme so that such payments or’ payments in suck 
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amounts will be permitted by the pension rules or the pension death benefit rules (as the case 
may be), provided the scheme administrator has not taken an unreasonable amount of time to 
amend the rules. 
(6) Regulation 4 applies to— 
(a) the whole of the payment; or 
(>) if the recipient was entitled to an authorised payment apart from under this regulation, 
the amount by which the payment exceeds the amount of the authorised payment. 


Pensions continuing to be paid after death 


15— (1) A payment which is intended to represent the payment of a pension permitted by the 
pension rules or the pension death benefit rules to or in respect of a member if— 
(a) the member or dependant concerned (“the person”) has died; 
(b) the payment is made no later than six months after the date of the person’s death; 
(c) the payment would not have been an unauthorised payment if it had been made on the 
day before the person died; and 
(d) either of the conditions in paragraph (2) is satisfied. 
(2) The conditions mentioned in paragraph (1)(d) are— 
(a) the scheme administrator or insurance company making the payment (in either case, “the 
payer’) did not know, and could not reasonably have been expected to know, that the person 
had died before the payment was made; 
(b) where the payer knew of the person’s death before the payment was made, the payer took 
reasonable steps to prevent the payment’s being made or its being made in that amount. 


(3) Regulation 4 applies to the whole of the payment. 


Payments of arrears of pension after death 
16— (1) A payment of pension under the pension scheme to or in respect of a member who has 
died if— 
(a) the payment is in respect of a defined benefits arrangement; 
(b) the member had not reached the age of 75; 
(c) the member— 
(1) was not a controlling director of a sponsoring employer of this or any related scheme, 
and 
(ii) was not a person connected to such a person; and 
(d) either— 
(i) the conditions in paragraph (2) are satisfied, or 
(ii) where the member died on or after 6th April 2006, the conditions in paragraph (3) are 
satisfied. 
(2) The conditions where the member died before 6th April 2006 are that— 
(a) the payment represents accrued arrears of pension; 
(b) the payment was allowed or required by the rules of this scheme as they stood 
immediately before the member died; and tere 
(c) the existence of the rule or rules concerned would not have prejudiced approval of the 
scheme by the Inland Revenue or Her Majesty’s Revenue and Customs. 
(3) The conditions where the member died on or after 6th April 2006 are that— 
(a) the payment represents accrued arrears of scheme pension the member’s entitlement to 
which the scheme administrator had not established until after the member’s death; 
(b) the payment would not have been an unauthorised payment if the payment had been 
made immediately before the member’s death and the member had been entitled to it; and 
(c) the scheme administrator could not reasonably have been expected to make the payment 
before the member’s death. 
(4) Regulation 4 applies to so much of the payment as does not exceed the amount accrued 
during the period— 
(a) beginning with the earliest date from which the member could have required the scheme 
administrator to make the payment if the member had been entitled to it; and 
(b) ending with the member’s death. 
(5) If the member died on or after 6th April 2006, the making of the payment shall be treated as 
a benefit crystallisation event for the purposes of the lifetime allowance charge, namely benefit 
crystallisation event 9. 


(6) The amount crystallised for the purposes of benefit crystallisation event 9 is the amount of 
the payment to which regulation 4 applies. 

(7) For the purpose of paragraph (2)(c), whether something would have prejudiced the approval 
of a scheme by the Inland Revenue or by Her Majesty’s Revenue and Customs is to be 
determined in accordance with the publication IR 12(2001) (known as the Occupational Pension 
Schemes Practice Notes) published by the former Inland Revenue Pension Schemes Office on 
23rd March 2001, as that publication stood— 

(a) if the member died before 23rd March 2001, on that date, 
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(hb) otherwise, on the date of the member’s death. 


PART 4 
LUMP SUM ERRORS 


Commencement lump sums based on pension errors 


17— (1) A payment of a lump sum the whole of which is intended to represent a pensior 
commencement lump sum, but which exceeds the permitted maximum, if— 


(a) the lump sum exceeds the permitted maximum only because it has. been calculated by 
reference to the amount of a relevant pension; and 
(hb) either 
(i) the payment of the pension is a payment within regulation 13 or 14 (1)(5), or 
(ji) paragraph (3) applies. 
(2) The discovery that the lump sum exceeds the permitted maximum. before the payment i: 
made does not prevent the payment’s being within paragraph (1) if the payer took reasonabl 
steps to prevent its being made or its being made in that amount. 
(3) This paragraph applies where 
(a) the lump sum is paid before the pension by reference to which its amount was calculated 
(b) the pension is not in the event paid, or paid in the amount originally intended, because ar 
error is discovered; and 
(c) if the error had not been discovered and the pension had been paid as intended, 
payment would have been a payment within regulation 13. 


(4) The member’s becoming entitled to the pension commencement lump sum that forms part o 
the payment within paragraph (1) shall be treated as a benefit crystallisation event for the 
purposes of the lifetime allowance charge, namely benefit crystallisation event 9 (and this doe: 
not prevent the member’s becoming so entitled from also having effect for the purposes o 
benefit crystallisation event 6). 


(5) The amount crystallised for the purposes of benefit crystallisation event 9 is) the amount by 
which the lump sum exceeds the permitted maximum. 


Commencement lump sums paid in error—money purchase arrangements 


18— (1) A payment of a lump sum the whole of which is intended to represent’a (pension 
commencement lump sum, but which exceeds the permitted maximum, if— 


(a) the lump sum exceeds the permitted maximum only because it has been calculated by 
reference to the annuity purchase price or the scheme pension purchase price; \..» 
(>) an error in that calculation means that the amount concerned is greater than it would have 
been; and 
(c) paragraph (3) applies. 
(2) The discovery that the lump sum exceeds the permitted maximum before the. payment i: 
made does not prevent the payment’s being within paragraph (1) if the payer took reasonabl 
steps to prevent its being made or its being made in that amount. . 
(3) This paragraph applies where— 
(a) the lump sum is paid before the lifetime annuity or scheme pension is purchased; and 
(b) the lifetime annuity or scheme pension is not in the event purchased, or purchased for th 
amount originally intended, because the error is discovered, 


(4) The member’s becoming entitled to the pension commencement lump sum that Gece part o 
the payment within paragraph (1) shall be treated as a benefit crystallisation event for th 
purposes of the lifetime allowance charge, namely benefit crystallisation event 9 (and this doe: 
not prevent the member’s becoming so entitled from also having effect wes the hsp oO 
benefit crystallisation event 6). noi 


(5) The amount crystallised for the purposes of benefit crystallisation event 94 As the amount bi 
which the lump sum exceeds the permitted maximum. (swe grtinti 


f yA Oo} 
Commencement lump sums paid after death 


a ) i payment of a lump sum under the pension scheme to or in respect of a member whe 
has died i 


(a) the payment is in respect of a defined benefits arrangement; 
(b) the scheme administrator had not established the thiember's entitlement to the paymen 


SF MWe TIOLbeaGiny 


until after the member’s death; PREP GIN Ce hittraatts) 
(c). the scheme administrator could not reasonably bees awe expected to make the “peaks 
before the member died; oct bastat tsripogd @mastin 


(d) the payment would have been a pension’ Comiinentieemnie lump sum if it had been mach 
immediately before the member's death and the member had been entitled toit; 9) 0) 
(e) it is made no later than the end of the period of one year égirunirlgeani thik bauict of— 


(i) the day on which the scheme administrator first knew of the member's death, and.» 
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(ii) the day on which the scheme administrator could first reasonably be expected to have 
known of it; and 


(f) the member was neither— 


(i) a controlling director of a sponsoring employer of this or any related scheme, nor 

(ii) a person connected to such a person. 
(2) The making of the payment shall be treated as a benefit crystallisation event for the purposes 
of the lifetime allowance charge, namely benefit crystallisation event 9. 


(3) The amount crystallised for the purposes of benefit crystallisation event 9 is the amount of 
the payment. 


2009/May 
Investment Manager (Specified Transactions) Regulations 2009 
Made by the Commissioners for Her Majesty’s Revenue and Customs under FA 1995 s 127(12) 
and (13), FA 2003 Sch 26 para 3(3) and (4) and ITA 2007 s 827(2) and (3). 
These Regulations specify the types of transaction which constitute an “investment transaction” 
for the purposes of the Investment Manager Exemption and came into force on 12 May 2009. 


The Investment Manager (Specified Transactions) Regulations 2009 came into force on 12 May 
2009. The Regulations have effect for income tax purposes for the tax year 2009-10 and 
subsequent tax years, and for corporation tax purposes in relation to accounting periods ending 
on or after 12 May 2009. The Regulations specify the types of transaction which constitute an 
“investment transaction” for the purposes of the Investment Manager Exemption. 


1 Citation, commencement and effect 

(1) These Regulations may be cited as the Investment Manager (Specified Transactions) 
Regulations 2009 and come into force on 12 May 2009. 

(2) These Regulations have effect— 


(a) for income tax purposes for the tax year 2009-10 and subsequent tax years; and 
(b) for corporation tax purposes in relation to accounting periods ending on or after 12 May 
2009. 


2 Interpretation 
In these Regulations— 


“loan relationship” has the meaning given by regulation 7; and 
“non-resident person” means a person who is not resident in the United Kingdom. 


3 Specified transactions 
Any transaction falling within any of regulations 4 to 6 and 8 to 11 is of a description specified 
for the purposes of— 
(a) section 127 of the Finance Act 1995 (persons not treated as UK representatives); 
(b) paragraph 3 of Schedule 26 to the Finance Act 2003 (investment managers); and 
(c) section 827 of the Income Tax Act 2007 (meaning of “investment manager” and 
“investment transaction”). 


4 Transactions in stocks or shares 
Any transaction in stocks or shares falls within this regulation. 


5 Transactions in relevant contracts 
(1) Any transaction in a relevant contract falls within this regulation. 
(2) For the purposes of this regulation a “relevant contract” is— 

(a) an option; 

(b) a future; or 

(c) a contract for differences. 
(3) For the purposes of paragraph (2) an “option” includes an instrument which entitles the 
holder to subscribe for shares in a company or assets representing a loan relationship of a 
company; and for these purposes it is immaterial whether the shares or assets to which the 
instrument relates exist or are identifiable. 
(4) For the purposes of paragraph (3) the reference to a loan relationship of a company is to be 
construed in accordance with regulation 7 but with references in that regulation to “the non— 
resident person” treated as references to the company. 
(5) For the purposes of paragraph (2) a “future” is'a contract for the sale of property under 
which delivery is to be made— 
_ (a) at.a future date agreed when the contract is made, and 

(b) at a price so agreed, , , 
(6) For the purposes of paragraph (5)(b) a price is taken to be agreed when the contract is 
made— 
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(a) notwithstanding that the price is left to be determined by reference to the price at which a 
contract is to be entered into on a market or exchange or could be entered into at a time and 
place specified in the contract; or 

(b) in a case where the contract is expressed to be by reference to a standard lot and quality 
notwithstanding that provision is made for a variation in the price to take account of any 
variation in quantity or quality on delivery. 


(7) For the purposes of paragraph (2) and (5) references to an option or a future do not include 
references to a contract whose terms provide— 


(a) that, after setting off their obligations to each other under the contract, a cash payment is 
to be made by one party to the other in respect of the excess, if any, and do not provide for the 
delivery of any property; 

(b) that each party is liable to make to the other party a cash payment in respect of all that 
party’s obligations to the other under the contract and do not provide for the delivery of any 
property; or 

(c) for the delivery of any iprenerly other than property a transaction in which would fall 
within any of regulations 4 to 6 and 8 to 11 of these Regulations where the property is 
delivered. 


Nothing in this paragraph has effect to exclude from references to an option or a future, an 
option or a future whose underlying subject matter is currency. 
(8) In paragraph (7) “underlying subject matter” means— 
(a) in relation to an option, the property which would fall to be delivered if the option were 
exercised, and 
(b) in relation to a future, the property which, if the future were to run to delivery, would fall 
to be delivered at the date and price agreed when the contract is made. 


(9) For the purposes of paragraph (2) “a contract for differences” is a contract the purpose or 
pretended purpose of which is to make a profit or avoid a loss by reference to fluctuations in— 


(a) the value or price of property described in the contract, or 
(b) an index or other factor designated in the contract. 


(10) For the purposes of paragraph (9)(b) an index or other factor may be determined by 
reference to any matter and, for these purposes, a numerical value may be attributed to any 
variation in a matter. 


(11) For the purposes of paragraph (2) none of the following is a contract for differences— 
(a) an option; 
(b) an future; 
(c a contract of insurance; 
(d) a contract effected in the course of capital redemption business; 
(e) a contract of indemnity; 
(f) a guarantee; 
(g) a warranty; 
(A) a loan relationship. 
(12) For the purposes of paragraph (11)— 
(a) “capital redemption business” means any business of a company carrying on insurance 
business in so far as it consists of the effecting on the basis of actuarial calculations, and the 
carrying out, of contracts under which, in return for one or more fixed payments, a sum or 
series of sums of a specified amount become payable at a future time or over a period; and 
() “loan relationship” is to be construed in accordance with regulation 8 but with references 


“the non-resident person” in that regulation treated as including references to a UK 
eudent company. 


(13) For the purposes of this regulation where an option, a future or a contract for differences 
relates to land , such option, future or contract for differences will not be a relevant contract 
except in cases where the option, the future or the contract for differences uses an mngex referred 
to in paragraph (9)(b) and the index is— 
(a) publicly accessible; 
(b) comprised of a significant number of properties; and 
(c) not maintained by— 
(i) the non-resident person; 
(ii) the investment manager of the non-resident person; or 


(iii) a person or persons connected with the non-resident person or the investment 
manager of the non-resident person. 


(14) In paragraph (13) “investment manager” means a person providing investment or asset 
management services in the United Kingdom to a non-resident person. 
(15) For the purposes of this regulation— a ; , 
(a) sections 993 and 994 of the Income Tax Act 2007(connected persons and ‘tie! meaning of 
control) apply in the case of a person chargeable to income tax; and ~ MAING, S 1s 


(b) section 839 of the Income and Corporation Taxes Act 1988 (connected ‘persons and pee 
meaning of control) apply in the case of a person chargeable to corporation tax. > 


] 
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6 Transactions involving loan relationships or related transactions 


Any transaction which results in a non-resident person becoming a party to a loan relationship 
or a related transaction in respect of a loan relationship falls within this regulation. 


7 Loan relationships: supplemental provisions 


(1) For the purposes of regulation 7 a non-resident person has a “loan relationship” where that 
person stands (whether by reference to a security or otherwise) in the position of a creditor or 
debtor as respects any money debt and either— 
(a) that debt is one arising from a transaction for the lending of money; or 
(b) that debt is not one which arose from a transaction for the lending of money but is one— 
(i) on which interest is payable to or by the non-resident person; 
(ii) in relation to which exchange gains or losses arise to the non-resident person; or 
(111) as respects which the conditions in paragraph (2) are satisfied. 
(2) The conditions referred to in paragraph (1)(b)(iii) are that— 
(a) the non-resident person stands in the position of creditor in relation to the money debt: 
and 
(b) the money debt is one from which a discount (whether of an income or capital nature) 
arises to the non-resident. 


(3) In this regulation “exchange gains or losses” means— 


(a) profits or gains, or 
(b) losses, 


which arise as a result of comparing at different times the expression in one currency of the 
whole or some part of: the valuation put by the non-resident person in another currency on an 
asset or liability of the non-resident person. 


(4) For the purposes of this regulation a “money debt” is a debt which is, or has at any time 
been, one that falls, or that may at the choice of the debtor or of the creditor fall, to be settled — 
(a) by the payment of money, 
(b) by the transfer of a right to settlement under a debt which is itself a money debt, or 
(c) by the issue or transfer of shares in any company, disregarding any other alternative 
exercisable by either party. 


(5) Subject to paragraph (6), where an instrument is issued by any person for the purpose of 
representing security for, or the rights of a creditor in respect of, any money debt, then (whatever 
the circumstances of the issue of the instrument) that debt shall be taken for the purposes of 
these Regulations to be a debt arising from a transaction for the lending of money. 


(6) For the purposes of these Regulations a debt shall not be taken to arise from a transaction 
for the lending of money to the extent that it is a debt arising from rights conferred by shares in 
a company. 


(7) For the purposes of this regulation so far as relating to exchange gains and losses, any 
currency held by the company shall be treated as a money debt. 


(8) For the purposes of this regulation “money” includes money expressed in a currency other 
than sterling. 


(9) For the purposes of regulation 6 a “related transaction” in relation to a loan relationship 
means any disposal or acquisition (in whole or in part) of rights or liabilities under that 
relationship. 


8 Transactions in units in collective investment schemes 
(1) Any transaction in units in a collective investment scheme falls within this regulation. 


(2) In this regulation— 

(a) “collective investment scheme” means any arrangements with respect to property of any 
description, including money, the purpose or effect of which is to enable persons taking part 
in the arrangements (whether by becoming owners of the property or any part of it or 
otherwise) to participate in or receive profits or income arising from the acquisition, holding, 
management or disposal of the property or sums paid out of such profits or income; and 

(b) “units” means the rights or interests (however described) of the persons who are to 
participate in a collective investment scheme. 


(3) The arrangements must be such that the persons who are to participate (“participants”) do 
not have day-to-day control over the management of the property, whether or not they have the 
right to be consulted or to give directions. 


(4) The arrangements must also have either of the following characteristics— 


(a) the contributions of the participants and the profits or income out of which payments are 
to be made to them are pooled; or 

(b) the property is managed as a whole by or on behalf of the operator of the collective 
investment scheme. 
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(5) If arrangements provide for such pooling as is mentioned in paragraph (4)(a) in relation to 
separate parts of the property, the arrangements are not to be regarded as constituting a single 
collective investment scheme unless the participants are entitled to exchange rights in one part 
for rights in another. 


9 Transactions in securities 
(1) Any transaction in securities falls within this regulation. 


(2) For the purposes of this regulation a “transaction in securities” is any transaction in 
securities of any description not falling within regulations 4 to 6 and 8. 


10 Transactions in buying or selling foreign currency 


Any transaction consisting in the buying or selling of any foreign currency falls within this 
regulation. 


11 Transactions in carbon emission trading products 
(1) Any transaction in a carbon emission trading product falls within this regulation. 


(2) For the purposes of this regulation a “transaction in a carbon emission trading product” is 
any transaction which meets conditions A to C. 


(3) Condition A is that the transaction is a transaction— 


(a) in Community tradable emissions allowances, or 
(b) in transferable units issued pursuant to the Kyoto Protocol. 


(4) Condition B is that the transaction is not one which gives rise to either— 


(a) a chargeable gain falling within section 10 of the Taxation of Chargeable Gains Act 1992 
(non-resident with United Kingdom branch or agency), or 

(b) a chargeable gain falling within section 10B of that Act (non-resident company with 
United Kingdom permanent establishment) (and accordingly taken into account for the 
purposes of section 11(2A) of the Income and Corporation Taxes Act 1988 (profits attribut- 
able to a permanent establishment)). 


(5) Condition C is that the transaction does not otherwise fall within any other regulation of 
these Regulations. 


(6) In this regulation— 
“Community tradable emissions allowances” means transferable allowances which relate to 
the making of emissions of greenhouse gases, and are allocated as part of a system made for 


the purpose of implementing any community obligation of the United Kingdom relating to 
such emissions; 

“the Kyoto Protocol” means the Kyoto Protocol to the United Nations Framework Conven- 
tion on Climate Change signed at Kyoto on 11th December 1997; and 

“units” includes assigned amount units, certified emission reductions, emission reduction units 
and removal units. 


2009/1343 
Research and Development (Qualifying Bodies) (Tax) Order 2009 


Made by the Treasury under CTA 2009 s 1142(1)(e) 


Made . . ot ine + aa, el 
Laid before the House of Commons... . 2... 2 June 2009" 
Coming tht force? oo es kee he, 


1. Citation, commencement and effect 


(1) This Order may be cited as the Research and Development <Qualiéying Bodies) (Tax) 
Order 2009 and shall come into force on 23rd June 2009. 


(2) This Order shall have effect in relation to expenditure incurred on or afectsl ist rach 2002. 


sites 


>t TSQre TT ; 
2 Bodies prescribed for the purposes of Part 13 of the GComiuadinds Tax Act 2009. opssh ts 
Each of the bodies specified in column (1) of the Schedule to this Order is a body prescribed ee 
the purposes of Part 13 of the Corporation Tax Act 2009 (additional =< for expenditure on 
research and development). jortod Lsrmdesvaai 
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SCHEDULE 
PRESCRIBED BODIES 
Article 2 
(2) (2) 
Name of prescribed body Address 


Aristotle University of Thessaloniki 
British University in Egypt 

Colorado School of Mines 

Colorado State University 

Cornell University 

Delft University of Technology 

Ecole Polytechnique Federal de Lausanne 
Freie University Berlin 

Hospitais Da Universidade De Coimbra 
Indian Institute of Technology Bombay (IIT 
Bombay) 

Indian Institute of Technology Kanpur 
Institute of Computer Science 
Interuniversitair Micro-Elektronica Centrum 
Iowa State University , 

Kansas State University 

Kazakh-British Technical University 
Lawrence Berkeley National Laboratory 
Martin-Luther University 
Louisiana State University 

Massachusetts Institute of Technology 
Massey University 

Michigan State University 

Ohio State University 
Otto-von-Guericke-Universitat Magdeburg 
Politecnico Di Milano 

Ruhr Universitat 

RWTH Aachen University 

St. James’s Hospital 

Southern Illinois University 

Stanford University 

Swedish University of Agriculture Sciences 
Swiss Federal Institute of Technology (ETH) 
Zurich 

Technische Universitat Clausthal 
Technische Universitat Dresden 
Technische Universitat Munchen 

Texas A&M University 

The Pennsylvania State University 

The University of the West Indies 

Tufts University 

UMC Utrecht 

Universidad de Las Palmas de GranCanaria 
Universidad De Valladolid 

Universitair Ziekenhuis Gent 

Universitat Politécnica de Catalonia of Jordi 
Girona 

Universite de Lausanne (UNIL) 
University Hospitals of Cleveland 
University of Alberta 

University of Applied Sciences 
Braunschweig/ Wolfenbiittel 

University of Bergen 

University of Berlin 


Thessaloniki, Greece 

El Sherouk City, Misr, Egypt 
Golden, Colorado, USA 
Fort Collins, Colorado, USA 
Ithaca, New York, USA 
Delft, Netherlands 
Lausanne, Switzerland 
Berlin, Germany 

Coimbra, Portugal 
Maharashtra, India 


Kanpur, India 

Crete, Greece 

Leuven, Belgium 

Ames, Iowa, USA 
Manhattan, Kansas, USA 
Almaty, Kazakhstan 
Berkeley, California, USA 
Halle-Wittenburg, Germany 
Baton Rouge, Los Angeles, USA 
Massachusetts, USA 
Albany, Auckland, New Zealand 
Michigan, USA 

Columbus, Ohio, USA 
Magdeburg, Germany 
Milan, Italy 

Bochum, Germany 

Aachen, Germany 

Dublin, Ireland 

Illinois, USA 

Stanford, California, USA 
Uppsala, Sweden 

Zurich, Switzerland 


Clausthal-Zellerfeld, Germany 
Dresden, Germany 

Munich, Germany 

Texas, USA 

Pennsylvania, USA 

Kingston, Jamaica 

Medford, Massachusetts, USA 
Utrecht, Netherlands 

Gran Canaria, Spain 
Valladolid, Spain 

Gent, Belgium 

Barcelona, Spain 


Lausanne, Switzerland 
Cleveland, USA 


Edmonton, Alberta, Canada, T6G2E1 


Wolfenbuttel, Germany 


Bergen, Norway 
Berlin, Germany 
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(1) 


(2) 


Name of prescribed body 


Address 


University of British Columbia 
University of California at Davis 
University of California, Berkeley 
University of Dusseldorf 
University of Florida 

University of Guelph 

University of Hacettepe 

University of Houston 

University of Manitoba 

University of Massachusetts Medical School 
niversity of Michigan 

niversity of Minnesota 

niversity of Missouri-Columbia 

niversity of Munich 

niversity of Munster 

niversity of New England 

niversity of New South Wales 

niversity of Pennsylvania 

niversity of Potsdam 

niversity of Queensland 

niversity of Santiago de Compostela 
niversity of Seville 

niversity of Sydney 

niversity of Technology, Sydney 

niversity of Tennessee 

niversity of Texas 

niversity of Tulsa 

Jniversity of Utah 

niversity of Utah School of Medicine 
niversity of Utrecht 

niversity of Veterinary Medicine, 

annover 

niversity of Wisconsin 

irginia Polytechnic Institute and State 
niversity 

Westfaelische Wilhelms- Universitaet 


ek Gaye, Se Se efeteneteio erate, Se (evetqtele(= 


Vancouver, British Columbia, Canada 
Davis, California, USA 
California, USA 

Dusseldorf, Germany 
Gainesville, Florida, USA 
Ontario, Canada 

Ankara, Turkey 

Houston, Texas, USA 
Winnipeg, Canada 

Worcester, Massachusetts, USA 
Ann Arbor, Michigan, USA 
Minneapolis, USA 

Columbia, USA 

Munich, Germany 

Munster, Germany 

Armidale, Australia 

Sydney, Australia 

Philadelphia, ,Pennsylvania,; USA 
Potsdam, Germany 

Brisbane, Australia 

Santiago de Compostella, Spain 
Seville, Spain 

New South Wales, Australia 
Broadway, Australia 

Knoxville, Tennessee 37996, USA 
Austin, Texas 

Tulsa, Oklahoma, USA 

Salt Lake City, Utah, USA 

Salt Lake City, Utah, USA 
Utrecht, Netherlands 
Hannover, Germany 


Madison, Wisconsin, USA 
Blacksburg, Virginia, USA 


Munster, Germany 


2009/1916 
Information Notice: Resolution of Disputes as to Privileged Communications 
Regulations 2009 


Made by the Commissioners for HMRC under FA 2008 Sch 36 para 23(3) and (4) 


Made . 


Laid before the House of Commons . 


Coming into force . 


. 16 July 2009 
. 17 July 2009 
. 7 August 2009 


Citation and commencement 


1 These Regulations may be cited as the Information Notice: Resolution of Disputes as to 
Privileged Communications Regulations 2009 and come into force on 7th August 2009. 


Interpretation 


2 In these Regulations— 


“document” means information, a document or part of a document; 

a “document in dispute” is a document over which there is a dispute between HMRC and a 
person who has been given an information notice as to whether the document i is Opals aet 
yoicer, means an officer of Revenue and Customs; 

“person acting on behalf of” a taxpayer or a third party means any person who i is acting on 
behalf of a taxpayer or third party in relation to an information notice; Lites 
“Schedule 36” means Schedule 36 to the Finance Act 2008; 

“taxpayer” means a person who is given a notice under paragraph 1 of schedule 36; 
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“third party” means a person who is given a notice under paragraph 2 or paragraph 5 of 
Schedule 36; 

“working day” means any day except a Saturday, Sunday, Christmas Day, Good Friday or a 
bank holiday under section | of the Banking and Financial Dealings Act 1971. 


Application of these Regulations 
3 These Regulations apply where there is a dispute between HMRC and a person to whom an 
information notice has been given either— 
(a) during the course of correspondence, or 
(b) during the course of an inspection of premises under Schedule 36, 


as to whether a document is privileged. 


Requirement to provide information and produce documents not in dispute 
4 Nothing in these Regulations shall affect— 
(a) the requirement under an information notice to provide information or produce a 
document, which is not in dispute; or 
(b) the power under Schedule 36 to inspect premises. 


Procedure where information notice given in correspondence is in dispute 

5— (1) The following procedure applies where there is a dispute falling within regulation 3(a). 
(2) On receipt of the information notice, the taxpayer, third party or person acting on their 
behalf shall— 

(a) by the date given in the notice for providing information or producing documents, specify 

in a list each document, required under the information notice, which is in dispute, with a 

description of the nature and contents of that document; 

(b) serve that list on HMRC. 
(3) But no description of a document or type of document is required where such description 
would itself give rise to a dispute over privilege. 
(4) Within twenty working days of receiving the list referred to in sub-paragraph (2), HMRC 
must notify the person who served the list of any documents on the list that it requires to be 
produced and which it considers are not privileged. 
(5) On receipt of notification under paragraph (4), the taxpayer, third party or person acting on 
their behalf must make an application to the First-tier Tribunal to consider and resolve the 
dispute and must include copies of the documents which remain in dispute with that application. 
(6) The taxpayer, third party or person acting on their behalf shall provide HMRC with proof of 
service under paragraph (2)(d). 
(7) Service for the purposes of paragraph (2)(4) must take place within a reasonable time to be 
agreed between the taxpayer, third party or person acting on their behalf and HMRC but in any 
event no later than twenty working days after the date given in the notice for providing 
information or producing documents. 
(8) An application under paragraph (5) must be made within a reasonable time to be agreed 
between the taxpayer, third party or person acting on their behalf and HMRC but in any event 
no later than twenty working days of the date of the notification required under paragraph (4). 


Procedure where information notice given during inspection of premises is in dispute 

6— (1) The following procedure applies where there is a dispute falling within regulation 3(d). 
(2) On receipt of the information notice, the taxpayer, third party or person acting on their 
behalf shall indicate to the officer carrying out the inspection each document, required under the 
information notice, which is in dispute. 
(3) The taxpayer, third party or person acting on their behalf must place the document or 
documents in dispute, or a copy of such document or documents, in an appropriate container 
which prevents the contents being visible. 
(4) The container shall be— 

(a) sealed, labelled and signed by that person; 

(b) countersigned by the officer; and 

(c) given into the custody of the officer. 
(5) The officer shall deliver the container to the First-tier Tribunal with the seal intact within 
forty-two working days of having taken custody of it together with an application to that 
Tribunal to consider and resolve the dispute. 


Compliance with information notice 


7 Where a taxpayer or third party who has received an information notice, or a person acting on 
their behalf, complies with the procedure set out in regulation 5 or, as the case may be, 
regulation 6, those persons shall be treated as having complied with the information notice in 
relation to the documents in dispute until the First-tier Tribunal decides the status of the 
document or until an agreement has been reached under regulation 10. 
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Finding of the First-tier Tribunal 
8 When an application is made under regulation 5(5) or 6(5), the First-tier Tribunal shall— 
(a) resolve the dispute by confirming whether and to what extent the document, is or is not 


privileged; 
(b) direct which part or parts of a document (if any) shall be disclosed. 


9 The First-tier Tribunal must ensure that any document in dispute, or any copy of such 
document, is not inappropriately disclosed to any person pending the Tribunal’s consideration of 
the status of the document. 


Resolution of disputes by agreement ° 


10 A dispute falling within regulation 3 may be resolved at any time by HMRC and the person to 
whom an information notice has been given reaching an agreement, whether in writing or 
otherwise. 


2009/1926 
General Insurers’ Technical Provisions (Appropriate Amount) (Tax) Regulations 2009 


Made by the Commissioners for HMRC under FA 2007 Sch 11 paras 1(4), 3(7) and 3(15). 


Made... Jom ORT Neto Sr Fean2099 

Laid before the House of Conirnonay. setae siete Ses 20, July 2009 

Coming. into JOrce... basis drcevetcort antan Heiee eRe eros 
PART 1 


INTRODUCTORY PROVISIONS 


Citation, commencement and effect 
1— (1) These Regulations may be cited as the General Insurers’ Technical Provisions (Appropri- 
ate Amount) (Tax) Regulations 2009 and come into force on Ist September 2009. 
(2) In relation to a general insurer, other than a member of a Lloyd’s syndicate, these 
Beeulaneoe shall have effect in relation to periods of account ending on or after 31st December 
(3) In relation to a member of a Lloyd’s syndicate, these Regulations shall have effect in relation 
to a syndicate return made in respect of profits or losses declared after 31st December 2009. 


Interpretation 
2— (1) In these Regulations a reference to Schedule 11 is a reference to,Schedule 11 to the 
Finance Act 2007. 
(2) In these Regulations— 

“Schedule 3 to the Accounts and Reports Regulations” means Schedule 3 to the Large and 
Medium-sized Companies and Groups (Accounts and Reports) Regulations ‘2008; and 
“syndicate return” means a return of a syndicate’s profit or loss for an underwriting year 
made under regulation 4 of the Lloyd’s Underwriters (Tax) Regulations 2005. 


PART 2 
GENERAL INSURERS (OTHER THAN MEMBERS OF 
LLOYD'S SYNDICATES) 


Appropriate amount of technical provisions: general insurers (other than a member of a 
Lloyd's syndicate) 
3 This Part applies to a general insurer other than a member of a Lloyd’s siindiaghe. 
4 For a period of account, the appropriate amount of the technical pba for'the purposes 
of paragraph | of Schedule 11 is the aggregate of— 
(a) the amount of the provision for unearned premiums determined in me Te wate 
paragraph 50 of Schedule 3 to the Accounts and Reports Regulations; =.) | 


(b) the amount of the provision for unexpired risks determined in accordance: with para- 
graph 51 of that Schedule; and 


(c) the estimated amount of the liabilities in respect of lana outstanding, arising from the 
general insurer’s general business determined in accordance with regulations 5 to 8. 
ris 19lNeHOD OF ismudil 

Estimated amount of claims outstanding: confirmation by general i insurer 


5— (1) For the purposes of regulation 4, the amount of the liabilities in respect of claims 
outstanding arising from the general insurer’s general business is the amount of those liabilities 


stated in the general insurer’s accounts for the period if conditions A to G "are s: isfie np 
(2).Condition A is— , yeroareesg0tt 8 noislsget 


(a) that the general insurer gives eontanithtioite in ivaritiie ‘hak the amount. of the liabilities 
stated in the accounts is not an excessive estimate of the amount of the liabilities, and'o. 00) 
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(4) the confirmation is founded on or supported by an opinion in writing given to the general 
insurer by an actuary or other suitably skilled person (which may include a director or 
employee of the general insurer) stating that the amount is not an excessive estimate of the 
amount of the liabilities. 

Regulation 6 contains provisions supplementing condition A. 


(3) Condition B is that the opinion referred to in condition A must reflect the circumstances 
prevailing at the time at which the technical provisions are adopted by the general insurer. 


(4) Condition C is that the amount of the liabilities stated in the accounts is determined in 
accordance with regulation 8 (provisions supplementing regulations 5 and 7). 


Provisions supplementing condition A 


6— (1) In the case of a controlled foreign company which is a general insurer within the meaning 
of paragraph 3(1)(b) of Schedule 11 


(a) references to “general insurer” in regulation 5(2)(a) and in this regulation (other than in 
sub-paragraph (b) of this paragraph) are to be construed as references to the company 
referred to in paragraph 3(2)(b) of Schedule 11, and 

(b) the reference to “general insurer” in regulation 5(2)(d) is to be construed as a reference to 
the controlled foreign company. 


(2) For the purposes of condition A in regulation 5, an estimate of the amount of the liabilities 
is an excessive estimate unless the estimate includes no more than a reasonable margin to take 
into account the nature or type of risks to which the liabilities relate and the uncertainty 
associated with those risks. 


(3) If the opinion referred to in condition A is given to the general insurer by a director, or by an 
employee who is not a director of the general insurer, the confirmation must include a statement 
identifying the status of the person who gave the opinion to the general insurer. 


(4) Subject to paragraph (5), the confirmation referred to in condition A must accompany the 
general insurer’s company tax return which relates to the period of account (and if more than 
one company tax return relates to the period of account the confirmation need only be given 
with the return which relates to the earliest period in the period of account). 


(5) If, at the time the company tax return is made, the general insurer has a reasonable excuse for 
not providing the confirmation with the company tax return, the confirmation may be provided 
to an officer of Revenue and Customs separately from the return but must be provided as soon 
as reasonably possible after the return is made. 


(6) In this regulation “company tax return” means a return under paragraph 3 of Schedule 18 to 
the Finance Act 1998. 


Estimated amount of claims outstanding where conditions in regulation 5 are not satisfied 
7— (1) This regulation applies in a case where any of conditions A to C in regulation 5 is not 
satisfied. 

(2) For the purposes of regulation 4, the amount of the liabilities in respect of claims 

outstanding arising from the general insurer’s general business is the general insurer’s undis- 

counted best estimate of the future cash flows in respect of claims outstanding. 

(3) For the purposes of paragraph (2) 
(a) the reference to “best estimate” shall be construed as a reference to the mean of the 
distribution of the potential outcomes of the claims to which the estimate relates, and | 
(b) the best estimate of the future cash flows must be the best estimate available at the time at 
which the technical provisions are adopted by the general insurer. 


Provisions supplementing regulations 5 and 7 
8— (1) This regulation supplements regulations 5 and 7. 
(2) Any calculation, computation or estimate required to determine the amount of the liabilities 
in respect of claims outstanding must be made in accordance the standards specified in 
paragraph (3) in force at the time at which the technical provisions are adopted by the general 
insurer. 
(3) The specified standards are— 
(a) all generic technical actuarial standards and relevant specific technical actuarial standards 
published by the Board for Actuarial Standards in relation to the performance of actuarial 
functions, or 
(b) where the general insurer is not resident in the United Kingdom, such other standards or 
provisions of the law of the territory in which the general insurer is domiciled as may 
reasonably be regarded as equivalent in effect to the standards referred to in sub-paragraph 
(a). a 
In this paragraph, “the Board for Actuarial Standards” means the operating body of that name 
of the Financial Reporting Council. 
(4) Any calculation, computation or estimate required to determine the amount of the liabilities 
in respect of claims outstanding must take into account— 
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(a) the nature or type of risks to which the liabilities in respect of claims outstanding relate, 
and 
(b) the volatility and uncertainty associated with those risks. 
(5) Without prejudice to the generality of paragraph (4), the reference in that paragraph to 
taking into account includes, in particular, taking into account liabilities— 
(a) on the basis of general insurance business reporting categories described in Annex 11.3 to 
Chapter 11 of Volume 1 of IPRUCINS), or ! ney 
(b) on the basis of grouping of risks in accordance with the descriptions of accounting classes 
for general insurance business set out in Appendix 9.16 to Volume 2 of IPRU(INS). 

(6) In paragraph (5), “IPRU(INS)” means the Interim Prudential Sourcebook for Insurers made 

by the Financial Services Authority under the Financial Services and Markets Act 2000. 

(7) Any estimate of the amount of the liabilities in respect of claims outstanding shall be 

determined 
(a) net of reinsurance ceded, and ; 

(b) in accordance with paragraph 53 of Schedule 3 to the Accounts and Reports Regulations. 

(8) A reference to claims outstanding includes— 

(a) the expense of handling a future claim (whether allocated or unallocated), and 
(b) a future claim which has been incurred as a liability of the general insurer but which is— 
(i) not reported to the general insurer at the time at which the technical provisions are 
adopted, or 
(ii) reported, but not fully reported, to the general insurer at that time. 

(9) A reference in this Part to the time at which technical provisions are adopted is a reference— 
(a) to the time at which the directors of the general insurer approve the general insurers’ 
annual accounts for the purposes of section 414 of the Companies Act 2006; 

(b) in the case of a general insurer to which that section does not apply, to such similar time 
as may apply under equivalent provisions of the law of the territory in which the general 
insurer is domiciled; or 

(c) in the case of general business carried on by a permanent establishment in the United 
Kingdom of a general insurer which is not resident in the United Kingdom and for which 
accounts of the permanent establishment are prepared for the period of account, the time at 
which the general insurer approves those accounts. 


PART 3 
MEMBERS OF LLOYD'S SYNDICATES 


Appropriate amount of technical provisions: members of closed Lloyd's syndicates 
9— (1) This regulation applies to a general insurer which is a member of a closed Lloyd’s 
syndicate. 
In this regulation, a closed Lloyd’s syndicate is a Lloyd’s syndicate that is not an open Lloyd’s 
syndicate. 
(2) For a period of account, the appropriate amount of the technical provisions for the purposes 
of paragraph | of Schedule 11 is the member’s allowable reinsurance to close amount in respect 
of the syndicate. 
(3) For the purposes of paragraph (2), the allowable reinsurance to close amount for the period 
of account 1s the lesser of 
(a) the reinsurance to close amount for the period of account which is treated as a technical 
provision in accordance with regulation 11 (reinsurance to close amounts); and 
(b) subject to paragraphs (4), the aggregate of the member’s share of — 
(i) the amount of the provision for unearned premiums determined in accordance with 
paragraph 50 of Schedule 3 to the Accounts and Reports Regulations; ' 
(i) the amount of the provision for unexpired risks determined in accordance with 
paragraph 51 of that Schedule; and 
(iii) the amount of the liabilities in respect of claims outstanding arising from the general 
business of the syndicate. 
) For the purposes of paragraph (3)(b), amounts are to be determined on the assumption 
that oo Gcon8n 
(a) the syndicate is an open Lloyd’s syndicate, and war 
(b) no reinsurance to close amounts have been paid in respect of the syndicate by any member 


of the syndicate. 


if 
het 


Appropriate amount of technical provisions: members of open Lloyd's syndicates 
teh This regulation applies to any general insurer which is a member of an open Lloyd’s 
syndicate. ogos) laiomanid 91 


(2) For a period of account, the appropriate amount of the technical provisions for the purposes 
of paragraph | of Schedule 11 is the aggregate of the member’s share of 
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(a) the amount of the provision for unearned premiums determined in accordance with 
paragraph 50 of Schedule 3 to the Accounts and Reports Regulations; 

(b) the amount of the provision for unexpired risks determined in accordance with para- 
graph 51 of that Schedule 3; and 

(c) the amount of the liabilities in respect of claims outstanding arising from the general 
business of the syndicate. 


Reinsurance to close amounts 


11— (1) The reinsurance to close amount to be treated as a technical provision in the case of a 
member of a Lloyd’s syndicate for a period of account is whichever is the lesser of — 


(a) the total of the reinsurance to close amounts which the member pays or gives, or is treated 
as paying or giving, in respect of the underwriting year for which profits or losses are declared; 
an 

(5) the total of the reinsurance to close amounts which the member receives, or is treated as 
receiving, in respect of the underwriting year for which profits or losses are declared. 


[his paragraph is subject to paragraph (2). 
2) If a company— 
(a) pays or gives, or is treated as paying or giving, a reinsurance to close amount to a member 


in respect of an underwriting year for which profits or losses are declared, and 
(b) the company is connected to the member, 


he amount which the member receives, or is treated as receiving, shall also be treated as a 
‘einsurance to close amount paid by the member in respect of that underwriting year. 


3) For the purposes of paragraph (2), section 839(5) to (8) of the Income and Corporation 
Taxes Act 1988 (connected persons) applies for the purpose of determining whether a company 
s connected to a member. 


Provisions supplementing regulations 9 and 10: determination of member's share of provisions 


{2— (1) For the purposes of regulations 9(3)(b) and 10(2), a member’s share of the amounts 
‘eferred to in those regulations shall be determined by reference to the member’s proportionate 
entitlement to participate in the underwriting business of the syndicate. 


2) For the purposes of regulations 9(3)(b)(iii) and 10(2)(c), in determining the amount referred 
o in those provisions, regulations 5 to 8 shall apply with the following modifications— 
(a) a reference to “the general insurer’s general business” shall be treated as a reference to the 
general business of the syndicate; 
' (b) the reference in regulation 5(1) to “the general insurer’s accounts” shall be treated as a 
reference to the syndicate’s accounts; 
(c) references in regulations 5(3), 7(3) and 8(8) to “the general insurer” shall be treated as a 
reference to the syndicate; 
(d) regulation 6(1) shall be treated as omitted; 
(e) the reference in regulation 6(4) and (5) to the “general insurer’s company tax return” shall 
be treated as a reference to the syndicate return which relates to the period of account; 
(f) the reference in regulation 6(5) to “general insurer” shall be treated as a reference to the 
syndicate’s managing agent; 
(g) regulation 6(6) shall be treated as omitted; 
(A) the reference in regulation 7(2) to “the general insurer’s undiscounted best estimate” shall 
be treated as a reference to the best estimate of the syndicate’s managing agent; 
(i) regulation 8(3)(b) shall be treated as omitted; and 
(j) for regulation 8(9) there shall be treated as substituted— 


“(9) A reference in this Part to the time at which technical provisions are adopted is a 
reference to the time at which the syndicate’s managing agent approves the syndicate’s profit 
or loss accounts for the period of account by signing them.”. 


2009/2031 
Special Annual Allowance Charge (Application to Members of Currently-Relieved 
Non-UK Pension Schemes) Order 2009 


Made by the Treasury under FA 2009 Sch 35 para 20(1) and (2) 


MMadeule 33 10 FA 2004 (overseuk MMos schemes. minn 22 July 2009 
Laid before the House of Commons. . . .. . . «+. 22 July 2009 
Coming into force Hie Ne Brose 4 _ 12 August 2009 


Citation, commencement and interpretation 


i— (1) This Order may be cited as the Special Annual Allowance Charge (Application to 
Members of Currently-Relieved Non-UK Pension Schemes) Order 2009 and shall come into 
orce on 12th August 2009. 


? This Order shall have effect for the tax year 2009-10 and subsequent tax years. 
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(1) In this Order a reference to Schedule 35 is a reference to Schedule 35 to the Finance 
Act 2009. 


Application of the special annual allowance charge 


3— (1) The provisions in Schedule 35 shall apply to individuals who are members of currently- 
relieved non-UK pension schemes as if those schemes were registered pension schemes. 
(2) Paragraph (1) shall have effect subject to the modifications of Schedule 35 specified in thi: 
Order. 


Modifications of Schedule 35 


4 For the words “scheme administrator”, in each place where they occur, tsi the word: 
“scheme manager’. 

5— (1) In paragraph 3 of Schedule 35 the calculation of the total adjusted pension. input 
amount for members of currently-relieved non-UK pension schemes shall be arrived at with the 
following modifications. 

(2) Section 230(1) and 234(1) of FA 2004 (cash balance and defined benefits arrangements) shal! 
apply as if the increase in the value of the individual’s rights under an arrangement under the 
pension scheme relating to the individual during the tax year were the greater of— 
(a) the appropriate fraction of what it otherwise would be (see paragraph (3)); and 
(b) the amount of any contributions paid under the arrangement during the tax year by or or 
behalf of the individual (otherwise than by an employer) in respect of which relief is given by 
virtue of — 
(i) Schedule 33 to FA 2004 (overseas pensions schemes: migrant member relief), 
(ii) paragraph 51 of Schedule 36 to FA 2004 (individuals with pre-commencement 
entitlement to corresponding relief), or 
(i) double tax arrangements, 
and section 237 of FA 2004 (hybrid arrangements) shall apply Accansieee 


(3) The appropriate fraction referred to in paragraph (2)(a) is— 
TE 
EI 

where— 


EI is the total amount of employment income of the individual from any relevant employment 
or employments for the tax year, excluding any such income which is exempt income (withir 
the meaning of section 8 of ITEPA 2003), and 
TE is so much of EI as constitutes taxable earnings from any such Aes ae mi (within the 
meaning of section 10(2) of ITEPA 2003). 
(4) For the purposes of paragraph (3) an employment is a relevant employment if it is ar 
employment with an employer who is a sponsoring employer in relation to the currently-relievec 
non-UK pension scheme. 
(5) Section 233(1) of FA 2004 (other money purchase arrangements) shall apply as if— 
(a) the reference in section 233(1)(a) of FA 2004 to relievable pension contributions paid by 
or on behalf of the individual under an arrangement under the pension scheme relating to the 
individual were to those in respect of which relief from tax is given by virtue of — 
(i) Schedule 33 to FA 2004 (overseas pensions schemes: migrant member relief), 
(ii) paragraph 51 of Schedule 36 to FA '2004 (individuals. with Pit -commencemen! 
entitlement to corresponding relief), or 
(iii) double tax arrangements; and 
(b) the reference in section 233(1)(b) of FA 2004 to contributions paid in fespoct of the 
individual under such an arrangement by an employer of the individual were to the 
appropriate fraction of the contributions so paid (as to which see paraeiaee (6)), 
and section 237 of FA 2004 shall apply accordingly. : neo noetA Tic: 


(6) The appropriate fraction referred to in paragraph (5)(b) is— 
TE 
EI 
where— Cs has 
EI is the total amount of employment income of the individual from ¥ivferployment 01 
employments with the employer for the tax year, excluding any such 1 income which is exemp! 


income (within the meaning of section 8 of ITEPA 2003), and. 


TE is so much of EI as constitutes taxable earnings from any such employment (within the 
meaning of section 10(2) of ITEPA 2003), ieS-vEnone to-210dmsM 


6— (1) Paragraph 6 of Schedule 35 shall be modified as imine MMS dersas usd dCi ao 9016; 
(2) In sub-paragraph (2)— pe Or stigwved Ilede rbrO-eulT § 
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(a) after the words “under sub-paragraph (3)” insert “as modified by article 5 of the Special 
Annual Allowance Charge (Application to Members of Currently-Relieved Non-UK Pension 
Schemes) Order 2009 (“the 2009 Order”)”; and 
(b) after the words “in accordance with paragraph 3(2)” insert “as modified by article 4 of the 
2009 Order”. 
(3) Sub-paragraph (3) shall apply as if the amount arrived at were the appropriate fraction of 
what it otherwise would be (see paragraph (4)). 
(4) The appropriate fraction referred to in paragraph (3) is— 
TE 
Ef 
where— 
Elis the total amount of employment income of the individual from any relevant employment 
or employments for the tax year, excluding any such income which is exempt income (within 
the meaning of section 8 of ITEPA 2003), and 


TE is so much of EI as constitutes taxable earnings from any such employment (within the 
meaning of section 10(2) of ITEPA 2003). 


(5) For the purposes of paragraph (4) an employment is a relevant employment if it is an 
employment with an employer who is a sponsoring employer in relation to the currently-relieved 
non-UK pension scheme. 
(6) In sub-paragraph (6) after the words “(but as if references to the pension input period were 
to the tax year and whether or not the arrangement is a defined benefits arrangement).” insert 
“This sub-paragraph is subject to sub-paragraph (7)”. 
(7) After sub-paragraph (6) insert— 
“(7) The references to “amount” in subsections (2), (3) and (5) of section 236 shall be read as 
references to an amount referable to a member’s UK tax-relieved fund only.”. 
7— (1) Paragraph 13 of Schedule 35 shall be modified as follows. 
(2) In sub-paragraphs (2)(a) and (6) the references to “employer” and “employment” shall be 
read as including “former employer” and “former employment” where the individual was— 
(a) an employee of that former employer; 
(b) resident outside the UK, and either— 
(i) a member of an occupational pension scheme or a group personal pension scheme 
relating to that former employment or, 
(ii) a member of a public service pension scheme. 
(3) In sub-paragraph (2)(b) the reference to “persons mentioned in sub-paragraph (1)(d)” shall 
be read as including persons who are employees of the former employer referred to in 
paragraph (2). 
8— (1) Paragraph 15 of Schedule 35 shall be modified as follows. 
(2) For sub-paragraph (4) substitute— 
“(4) “Relevant relievable pension contributions” are contributions which— 
(a) are relievable pension contributions in relation to the individual, and are paid to the 
pension scheme under the arrangement in the tax year; 
(b) are contributions in respect of which the individual is given relief from tax under 
double tax arrangements and which are paid under the arrangement in the tax year; or 
(c) are contributions paid under the arrangement by the individual for which a deduction 
is given under Chapter 2 of Part 5 of ITEPA 2003 for the tax year in accordance with 
paragraph 51 of Schedule 36 to FA 2004, 
but this is subject as follows.”. 
9— For sub-paragraph (3) of paragraph 16 of Schedule 35 substitute— 
“(3) In relation to a money purchase arrangement that is not a cash balance arrangement, a 
pre-22 April 2009 pension input amount is so much of the amount arrived at under 
paragraph 3(2) as is attributable to contributions— 
(a) which are paid in the period beginning with 6 April 2009 and ending with 21 April 
2009, other than any contributions paid pursuant to an agreement for the payment of 
contributions on a quarterly or more frequent basis; and— 
(b) in respect of which relief is given by virtue of— 
(i) Schedule 33 to FA’ 2004 (overseas pensions schemes: migrant member relief), 
(ii) paragraph 51 of Schedule 36 to FA 2004 (individuals with pre-commencement 
entitlement to corresponding relief), or 
(iii) double tax arrangements.”. 
10— (1) Paragraph 17 of Schedule 35 shall be modified as follows. 
(2) In sub-paragraph (4) the definition of “infrequent money purchase contributions amount” 
shall be read as including any relevant contributions under overseas pension schemes paid in a 
tax year in which the individual was not resident in the UK. 


(3) For sub-paragraph (6) substitute— 
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“(6) “Relevant contributions” for a tax year in which an individual is resident in the UK 
means contributions made to money purchase arrangements (other than cash. balance 
arrangements) which— 
(a) are relievable pension contributions in relation to the individual, and are paid to the 
pension scheme under the arrangement in the tax year; 
(b) are contributions in respect of which the individual is given relief from tax undet 
double tax arrangements and which are paid under the arrangement in the tax year; 
(c) are contributions paid under the arrangement by the individual for which a deduction 
is given under Chapter 2 of Part 5 of ITEPA 2003 for the tax year in accordance with 
paragraph 51 of Schedule 36 to FA 2004; or 
(d) are contributions paid by an employer of the individual in respect of the individual.” 
(4) After sub-paragraph (6) insert— 
“(7) “Relevant contributions” for a tax year in which an individual was not resident in the 
UK means contributions made to money purchase arrangements (other than cash balance 
arrangements) under an overseas pension scheme which— 
(a) are paid by or behalf of an individual; or 
(b) are paid by an employer of the individual in respect of the individual.”. 


11 For paragraph 18 of Schedule 35 substitute— 


“18— (1) Part 4 of FA 2004 applies in relation to a contributions refund lump sum as if 1 
were a short service refund lump sum in excess of the limit specified in section 205(4) of tha’ 
Act (so that it is not an unauthorised payment and is liable to tax at the rate chargeable on < 
short service refund lump sum). 

This sub-paragraph is subject to sub-paragraph (2). 

(2) Section 205 of FA 2004 shall apply with respect to a contributions refund lump sum paic 
to or in respect of an individual who is a member of a currently-relieved non-UK pensior 
scheme so as to make the person to whom the sum is paid (rather than the schem« 
administrator) liable to any charge imposed by section 205 FA 2004.”. 


2009/2033 
Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) (Amendment) 
Regulations 2009 
Made by the Treasury under FA 2004 ss 306(1)(a) and (b) and section 317(2) of the Finance 

Act 2004 

Made oy. 3 pty a, ee ee 

Laid before the House of Commons. . . . . . . ._. 23 July 2009 

Coming into force’. “2 eS ep reMmurre 00s 


1 Citation and commencement 


These Regulations may be cited as the Tax Avoidance Schemes (Prescribed Descriptions o 
ee (Amendment) Regulations 2009 and shall come into force on Ist Septembe 


2 Amendment to the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) 
Regulations 2006 


(amends the Tax Avoidance Schemes (Prescribed Descriptions of Arrangements) Regula 
tions 2006) 


3 Time for providing information: transitional provisions 


(1) Where paragraph (2) applies, the prescribed period or time (as the case may be) to be founc 
in accordance with regulation 4 of the Tax Avoidance Schemes (Information) Regulations 200: 
(time for providing information under section 308, 308A, 309 or 310) shall end on 31st Octobe 
2009 instead of the day on which it would end by virtue of that regulation. 


(2) This paragraph applies in respect of proposals or arrangements (as the case may be) that ar 
notifiable by virtue of regulation 18 of the Tax Avoidance Schemes (Prescribed Descriptions o 
Arrangements) Regulations 2009. 


(a) for the purposes of section 308(1) of the Finance Act 2004 if the relevant date in relatiot 

to a proposal falls within the period beginning with 23rd April 2009 and ending with 31s 

August 2009; 2 gerne 

(b) for the purposes of section 308(3) of the Finance Act 2004 if the date on which th 

promoter first becomes aware of any transaction forming part of the arrangements fall 

within the period beginning with 23rd April 2009 and ending with 31st August 2009; 

(c) for the purposes of sections 309 and 310 of the Finance Act 2004 if the date on which an 

transaction forming part of the arrangements is entered into falls within the period beginnin; 

with 23rd April 2009 and ending with 31st August 2009...) » byivar 28 beo1 od tsi 
(3) In paragraph (2)(a) “the relevant date” has the meaning given by section 308(2) of th 
Finance Act 2004. 1a (Oo) 1 zeseq-dye 1071 
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2009/2034 
Investment Trusts (Dividends) (Optional Treatment as Interest Distributions) 
Regulations 2009 
Made by the Treasury under FA 2009 s 45 

VGC Ca ented a NB e D ee i PE ae ed Sty O09 

Laid before the House of Commons . sos tate dy BAUD 

COT a1 OL O) Cee eee Pe SCN LETIDET 2009 
PART 1 


PRELIMINARY PROVISIONS 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Investment Trusts (Dividends) (Optional Treatment as 
Interest Distributions) Regulations 2009 and shall come into force on Ist September 2009. 


(2) These Regulations have effect in relation to amounts distributed on or after 1st September 
2009. 


2 Structure of these Regulations 
The structure of these Regulations is as follows— 


this Part contains preliminary provisions; 

Part 2 deals with the optional treatment of dividends as interest distributions; 
Part 3 deals with the duty to deduct tax from interest distributions; and 

Part 4 deals with information and record keeping relating to distributions. 


3 Interpretation 
(1) In these Regulations— 


the “Commissioners” means the Commissioners for Her Majesty’s Revenue and Customs; 
“ICTA” means the Income and Corporation Taxes Act 1988; 

“interest distribution” has the meaning given in regulation 5(2); 

“period of account” has the meaning given in section 832(1) of ICTA; and 

“qualifying interest income” means the amount determined in accordance with regulation 8. 


(2) In these Regulations “recipient”, in relation to an interest distribution of an investment trust 
or prospective investment trust, means the beneficial owner of the interest distribution, except 
where the distribution is held on trust (other than under a bare trust) or forms part of the estate 
of a deceased person; and, in such a case, the recipient means the trustees of the trust on which 
the interest distribution is held or, as the case may be, the deceased person’s personal 
representatives. 


] 


PART 2 
OPTIONAL TREATMENT OF DIVIDENDS AS INTEREST DISTRIBUTIONS 


4 Circumstances in which dividends may be treated as interest distributions 
(1) Subject to paragraph (2), regulation 5 applies if— 
(a) a company is an investment trust or a prospective investment trust as respects an 
accounting period; - 
(b) an amount is distributed by the company as a dividend in respect of a period of account 
which includes that accounting period; and ~ Php 
(c) the amount distributed in relation to the period of account is distributed on or before the 
first anniversary of the day on which that period of account ends. 
(2) In a case where an amount is distributed by the company as a dividend in respect of a period 
of account which includes two or more accounting periods of the company, the company must 
be an investment trust or prospective investment trust as respects all of those accounting 
periods. 


5 Treatment of dividends as interest distributions 

(1) If this regulation applies, the company may designate as an interest distribution all or part of 
the amount distributed as a dividend or dividends in respect of the period of account which 
includes the accounting period. 

(2) A dividend, or part of a dividend, in respect of which a designation under this regulation has 
been made is referred to in these Regulations as an “interest distribution”. 

(3) A designation under paragraph (1) becomes irrevocable at the time the interest distribution is 
made. 

(4) The aggregate of the amounts distributed as interest distributions in relation to an 
accounting period may not exceed the amount of the company’s qualifying interest income for 
the accounting period. 
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Regulation 8 explains how a company’s qualifying interest income for an accounting period is 
calculated. Ph daras 
(5) For the purposes of paragraph (4), where an interest distribution is made in respect of a 
period of account which includes more than one accounting period the amount distributed as 
the interest distributions in relation to each accounting period is— 
(A x I)/T 
where— 
“A” is the amount of qualifying interest income for the accounting period; 
“T” is the total of the amounts distributed as interest distributions in respect of the period of 
account; and 
“T” is the total amount of the qualifying interest income in respect of all the accounting 
periods in the period of account. 


6 Notification of designation of dividends as interest distributions 


If a company makes a designation under regulation 5, the application by the company fot 
approval as an investment trust under section 842 of ICTA (investment trusts) as respects the 
accounting period to which the designation relates must include details of the total amount 
distributed, or to be distributed, as interest distributions in respect of the accounting period. 


7 Interest distributions not to be treated as distributions for purposes of the Tax Acts 


An amount distributed as an interest distribution by an investment trust.or prospective 
investment trust shall be treated for the purposes of the Tax Acts as if the amount distributed 1: 
not a distribution. 


8 Qualifying interest income 
(1) The company’s amount of qualifying interest income for an accounting period is the amount 
by which the aggregate of the company’s relevant credits exceeds the aggregate of the company’s 
relevant debits given for that period. 
(2) Subject to paragraph (3) and regulation 9, the company’s relevant credits and relevant debits 
are— 
(a) credits and debits given for the accounting period for the purposes of Part 5 of the 
Corporation Tax Act 2009 (loan relationships); and 
(b) credits and debits given for the accounting period for the purposes of Part 7 of that Ac 
(derivative contracts) in relation to— 
(i) derivative contracts the underlying subject matter of which consists, wholly of asset: 
representing loan relationships or currency or both, and a 
(il) contracts for differences the underlying subject matter of which consists wholly of any 
one or more of interest rates, creditworthiness and currency. 
(3) The company’s relevant debits for an accounting period do not include debits arising unde1 
regulation 10 in respect of interest distributions made in respect of the accounting period. 
(4) If, in relation to an accounting period, the aggregate of the company’s relevant debits exceed: 
the aggregate of the company’s relevant credits the amount of the qualifying interest income fot 
that period shall be treated as nil. 


(5) In this regulation expressions used in Parts 5 and 7 of the Corporation Tax Act 2009 have the 
same meaning as they have in those Parts. 


9 Qualifying interest income: further provisions 
(1) In the circumstances specified in paragraph (2), the underlying subject matter of a derivative 
contract is treated for the purposes of regulation 8 as consisting wholly of assets representins 
loan relationships or currency or both (as the case may be). eens See 
(2) The circumstances specified are where the underlying subject matter consists only of— 
(a) assets representing loan relationships or currency or both, and 
(b) other underlying subject matter which is— foray 4 
(i) subordinate in relation to those assets, or 
(ii) of small value in comparison with the value of the underlying subject matter. 
(3) In the circumstances specified in paragraph (4), the underlying subject matter of a:contrac 
for differences is treated for the purposes of regulation 8 as consisting wholly of one or, more : 
interest rates, creditworthiness and currency (the “principal subject matter”)... 
(4) The circumstances specified are where the underlying subject matter consists ‘only of=>""| 
(a) the principal subject matter, and at baobivil hscto.baabinb., 
(b) other underlying subject matter which is— orl mood bereter tnabst 
(1) subordinate in relation to the principal subject matter, or 9 bm Goon 
(ii) of small value in comparison with the value of the underlying subject matter. © + 
(5) For the purposes of paragraphs (2) and (4), whether part of the underlying subject matter o 
a contract of a company is subordinate or of small value is to be determined by reference to th: 
time when the company enters into or acquires the contract. bored yannuooes otf 
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10 Interest distributions: effect for investment trust or prospective investment trust 
(1) This regulation applies in respect of an accounting period if a company— 
Ce an investment trust or prospective investment trust in respect of the accounting period, 
an 
(b) makes an interest distribution in relation to the accounting period. 
(2) Subject to paragraph (3), the Corporation Tax Acts have effect in relation to the company as 
if the interest distribution made by the company in relation to the accounting period were 
interest under a debtor relationship of the company (and, accordingly is an amount recognised 
in determining the company’s profit or loss for the period). 
(3) Paragraph (2) does not apply to the extent that the aggregate of the amount distributed as 
interest distributions in relation to the accounting period exceeds the amount of the company’s 
qualifying interest income for that period. 
(4) In paragraph (2) “debtor relationship” has the same meaning as in section 302(6) of the 
Corporation Tax Act 2009 (loan relationships). 


11 Interest distributions: effect for recipients 
(1) In relation to a recipient of an interest distribution within the charge to corporation tax, the 
Corporation Tax Acts have effect as if the interest distribution were interest under a creditor 
relationship of that person. 
(2) In paragraph (1) “creditor relationship” has the same meaning as in section 302(5) of the 
Corporation Tax Act 2009 (loan relationships). 
(3) In relation to a recipient of an interest distribution within the charge to income tax, the 
Income Tax Acts have effect as if the interest distribution were a payment of yearly interest on 
the date the interest distribution is made. 
(4) If a recipient of an amount distributed by a company— 
(a) is informed (whether directly by the company or by a person who receives the amount on 
behalf of the recipient) that the amount is distributed to the recipient as an interest 
distribution, and 
(b) is so informed at, or as soon as reasonably possible after, the time the amount 1s 
distributed, 
the recipient shall treat. that amount as an interest distribution (whether or not the amount 
distributed is an interest distribution for the purposes of the Corporation Tax Acts in relation to 
the company). 


12 Failure to obtain approval as an investment trust 


No amount may be distributed as an interest distribution by a company in relation to an 
accounting period after the time the company is informed by the Commissioners that approval 
for the purposes of section 842 of ICTA is not given by them as respects that accounting period. 


PART 3 
DUTY TO DEDUCT TAX FROM INTEREST DISTRIBUTIONS 


Duty to deduct tax interest distributions 


13 Duty to deduct tax from interest distributions: general 
(1) Any obligation to deduct a sum under section 874(2) of the Income Tax Act 2007 is subject 
to the provisions of this regulation. 
(2) In this Part the “deduction obligation” means the obligation specified in paragraph (1). 
(3) The deduction obligation does not apply to the interest distribution if— 
(a) the recipient is a company (whether or not the company is resident in the United 
Kingdom for tax purposes); 
(b) the recipient consists of the trustees of a unit trust scheme; 
(c) the reputable intermediary condition in regulation 14 is met with respect to the recipient 
on the date the interest distribution is made; or 
(d) the residence condition in regulation 17 is met with respect to the recipient on the date the 
interest distribution is made. 
(4) But if the recipient is a company acting in the capacity of a trustee of a trust, the deduction 
obligation is not excluded by virtue of paragraph (3)(a). 
(5) In this regulation, “unit trust scheme” has the meaning given by section 237 of the Financial 
Services and Markets Act 2000. 


The reputable intermediary condition 


14 The reputable intermediary condition 


(1) The reputable intermediary condition is met with respect to a recipient on the date the 
interest distribution is made if conditions A to C are met. 


(2) Condition A is that the interest distribution is made on behalf of the recipient to a company. 
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(3) Condition B is that the investment trust or prospective investment trust making the interest 
distribution has reasonable grounds for believing that the recipient is not ordinarily resident in 
the United Kingdom. 
(4) Condition C is that the company mentioned in paragraph (2)— 
(a) is subject to the EC Money Laundering Directive, 
(b) is subject to equivalent non-EC provisions, or 
(c) is a company which— 
(i) is resident in a regulated country or territory, and 
(ii) is an associated company of a company which is subject to sub-paragraph (a) or (5). 


15 The reputable intermediary condition: further provisions 

(1) This regulation applies for the purposes of Condition C in regulation 14. 

(2) A company is subject to the EC Money Laundering Directive if it is a credit institution or 
ee aera pe as defined by Article 1 of Directive 91/308/EEC, as amended by Directive 
2001 


(3) A company is subject to equivalent non-EC provisions if it is required by the law of any 
country or territory which is not a member State to comply with requirements similar to those 
which, under Article 3 of Directive 91/308/EEC (as so amended), member States must ensure are 
complied with by credit institutions and financial institutions. 


(4) A country or territory is a regulated country or territory if it either is a member State or 
imposes requirements similar to those, which, under Article 3 of that Directive (as so amended), 
member States must ensure are complied with by credit institutions and financial institutions. 


(5) A company is to be treated as another’s associated company if it would be so treated for the 
purposes of Part 11 of ICTA (see section 416 of that Act). 


16 The reputable intermediary condition: consequences of reasonable but incorrect belief 
(1) This regulation applies if conditions A to D are met. 


(2) Condition A is that an interest distribution is made by an investment trust or prospective 
investment trust. 


(3) Condition B is that the investment trust or prospective investment trust, in reliance on the 
reputable intermediary condition being met with respect to the recipient of the interest 
distribution, does not comply with the deduction obligation in relation to the interest distribu- 
tion. 


(4) Condition C is that the deduction obligation would apply but for the reputable intermediary 
condition being met. 
(5) Condition D is that (contrary to the belief of the investment trust or prospective investment 
trust) the recipient is in fact ordinarily resident in the United Kingdom. 
(6) The following provisions of the Income Tax Act 2007 have effect as if the deduction 
obligation applied— 

(a) section 874 (duty to deduct from certain payments of yearly interest), and 


(b) Chapter 15 of Part 15 (collection: deposit-takers, building societies and certain com- 
panies). 


The residence condition 
17 The residence condition 


(1) The residence condition is met with respect to a recipient on the date the interest distribution 
is made if any of conditions A to E is met. 


(2) Condition A is that, in relation to an interest distribution which is not made to or received 
under a trust, there is a valid declaration, made by the recipient, that the recipient is not 
ordinarily resident in the United Kingdom. 
(3) Condition B is— xe 
(a) that the recipient receives the interest distribution as the personal representative of a 
deceased person, and ‘ 
(b) that the deceased person had made a declaration, which was valid at the time of the 
deceased person’s death, that the deceased person was not ordinarily resident in the United 
Kingdom. Fe 
(4) Condition C is— es 
(a) that the recipient receives the interest distribution as a personal representative of a 
deceased person, and 
(b) that the personal representative has made a declaration that the deceased, immediately 
before the time at which the deceased died, was not ordinarily resident in the United 
Kingdom. ‘Hy poke ohteauen : 
(5) Condition D is that, in the case of an interest distribution made to or received under a trust 
where the whole of the income is, or falls to be treated as, or under any provision of the Tax Acts 
is deemed to be, the income of a person other than the trustees of that trust, there isa valid 
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declaration, made by the person in question that the person is either not ordinarily resident or, in 
the case of a company, not resident in the United Kingdom. 
(6) Condition E is that, in circumstances in which condition D does not apply and with respect 
to a recipient in the case of an interest distribution made to or received under a trust, there is a 
valid declaration, made by the trustees of that trust, that— 
(a) the trustees are not resident in the United Kingdom, and 
(5) each beneficiary of the trust is either not ordinarily resident or, in the case of a beneficiary 
which is a company, not resident in the United Kingdom. 


18 The residence condition: declarations 
(1) A declaration for the purposes of regulation 17 must— 
(a) be in such form as may be required or authorised by the Commissioners; 
(5) be made in writing to the investment trust or prospective investment trust making the 
interest distribution in question; and 
(c) contain any details or undertakings required by paragraphs (2) to (4). 
(2) A declaration made for the purposes of condition A or B in regulation 17 must contain— 
(a) the name and principal residential address of the person making it; and 
(5) an undertaking that the investment trust or prospective investment trust will be notified by 
that person if the person becomes ordinarily resident in the United Kingdom. 
(3) A declaration made for the purposes of condition C in regulation 17 must contain the name 
of the deceased and the principal residential address of the deceased immediately before the time 
at which the deceased died. 
(4) A declaration made for the purposes of condition D or E in regulation 17 must contain— 
(a) the names and principal residential addresses of the trustees of the trust or, in the case of 
a trustee which is a company, the name of the company and the address of its registered or 
principal office; 
(b) the names and principal residential addresses of the beneficiaries of the trust or, in the 
case of a beneficiary which is a company, the name of the company and the address of its 
registered or principal office; and 
(c) an undertaking that the trustees of the trust will notify the investment trust or prospective 
investment trust if— 
(i) they become resident in the United Kingdom, 
(ii) any beneficiary of the trust named in the declaration becomes ordinarily resident or, in 
the case of a company, resident in the United Kingdom, or 
(iii) any person who becomes a beneficiary of the trust after making the declaration either 
is at the time of becoming a beneficiary, or subsequently becomes, ordinarily resident or, in 
the case of a company, resident in the United Kingdom. 


19 References to beneficiaries in regulations 17 and 18 
In regulations 17 and 18 references to a beneficiary are references to any person who is known to 
the trustees of the trust to be either— 
(a) a person who is, or will, or may become, entitled to any income of the trust, whether in the 
form of income or not, or 
(b) a person to whom any such income may be paid, or for whose benefit any such income 
may be applied, whether in the form of income or not, in the exercise of a discretion by the 
trustees. 


20 Interest distributions: declarations and position of investment trust or prospective 

investment trust 

(1) For the purposes of determining whether an interest distribution should be made with or 
without any deduction required by the deduction obligation, an investment trust or prospective 
investment trust is entitled to treat a declaration made for the purposes of regulation 17 as valid. 
(2) But the investment trust or prospective investment trust may not treat the declaration as valid 
if condition A or B is met. 

(3) Condition A is that the investment trust or prospective investment trust receives a notifica- 
tion in compliance with an undertaking under regulation 18 that a person to whom the 
undertaking relates has become resident or ordinarily resident in the United Kingdom. 

(4) Condition B is that the investment trust or prospective investment trust comes into 
possession of information by some other means which indicates that such a person is or may be 
resident or ordinarily resident in the United Kingdom. 


PART 4 
INFORMATION AND RECORD KEEPING RELATING TO DISTRIBUTIONS 


21 Information relating to distributions 

(1) If an amount is distributed as an interest distribution, section 234A of ICTA (information 
relating to distributions: further provisions) shall apply to the company making the interest 
distribution as if the amount distributed were a payment of interest. 


SIS 


2009/2034 reg 21 Statutory Instruments 11296 


(2) In the case of an investment trust or prospective investment trust, an appropriate statement 
for the purposes of section 234A of ICTA includes a written statement—1) 
(a) showing— 
(i) the gross amount of the distribution made to the recipient, 
(ii) the number and class of shares held by the recipient in respect of which ot Sikteibution 
is made, 
(iii) the net amount of the distribution per share, 
(iv) whether any tax has been deducted from the distribution, 
(v) the date the distribution was made, 
(vi) the percentage of the gross distribution attributable to the amount’ treated as an 
interest distribution and the percentage attributable to dividend; 
(b) providing details to allow the recipient to access an electronic means of calculating the 
amounts that would be shown in a written statement that would apart, from this paragraph, 
be provided in accordance with subsection (6) or (7) of section 234A; and 
(c) providing the recipient with an alternative method of obtaining the details of those 
amounts without recourse to electronic means. 


22 Notification of interest distributions made without deduction of tax 
(1) If, during a tax year, a company has made interest distributions without deduction of tax, the 
company must give notice of that fact to the Commissioners within 14 days of the end of that 
tax year. 
(2) Notice given under paragraph (1)— 
(a) must be given in writing, and 
(b) has effect for the tax year in which the distribution was made and for subsequent tax years 
until the notice is withdrawn. 
(3) A company that fails to comply with paragraph (1) is liable to a penalty not exceeding £3,000 
determined in accordance with section 100 of the Taxes Management Act 1970. 
(4) Sections 100A, 100B, 102, 103(4) and 118(2) of the Taxes Management Act'1970 apply to a 
penalty determined in accordance with paragraph (3). 


23 Duty to keep and preserve records 

(1) A company must— 
(a) keep such books, records and other documents as may be needed to enable the company 
to demonstrate that the information supplied in any written statement for the purposes of 
section 234A of ICTA is correct and complete, 


(b) keep copies of all declarations made under Part 3 of these Regulations received by the 
company, 

(c) keep such books, records and other documents as may be needed. in relation to amounts 
distributed as interest distributions (whether or not the interest distributions were made 
without deduction of tax) for the purposes of demonstrating when and to whom those 
amounts were distributed, and 

(d) en those books, records, other documents and declarations in accordance with this 
regulation 


In this regulation the books, records, other documents and declarations a company is required to 
keep and preserve are referred to as the “relevant records”. 


(2) The relevant records must be preserved until the end of the day that is the sixth anniversary 
of the end of the tax year in which the distribution is made to which the relevant records relate. 
(3) Subject to paragraph (4), the duty under paragraphs (1) and (2) to bg relevant records 
may be discharged— 

(a) by preserving them in any form and by any means, or 

(b) by preserving the information contained in them in any form and by any means. ° 
(4) Paragraph (3) does not apply in the case of any kind of record or document to which 


parecaph 22(3) of Schedule 18 to the Finance Act 1998 (preservatiog of information etc) 
applies 


2009/2037 
Corporation Tax (Land Remediation Relief) Order 2009 


Made by the Treasury under CTA 2009 ss 1145(2), 1145(3), 1146(3A);'(3B), 1146A(3), (4), 
1147(3), (3A), (3B) and 1149(3), (3A), (3B) and FA 2009 Sch 7 para 27 


Maden... siguer ate. . 21 Jul 
Laid before the House of Commons 2). 183 33 July. 5008 WV *y Se 
Coming mitojorce ...< (peace B kno een is 


Sister: tavohecte 1 ) 


1 Citation, He Sete Se oth and effect rome neeo! ante 


(1) This Order may be cited as the Corporation Tax (anid Reniedintieal Relief) Order 2009. sib 
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(2) This Order shall come into force on 13th August 2009 and shall have effect in relation to 
expenditure incurred on or after Ist April 2009. 


2 Interpretation 

In this Order— 
“the Act” means the Corporation Tax Act 2009; 
“arsenic” means the element whose chemical symbol is As and whose atomic number is 33; 
“arsenical compounds” mean any compound one of whose constituent elements is arsenic; 
“Japanese Knotweed” is the plant matter also known as Fallopia japonica, Reynoutria 
japonica or Polygonum cuspidatum; 
“radon” means the element whose chemical symbol is Rn and whose atomic number is 86. 


3 Land in a contaminated state 
(1) Section 1145(2) of the Act (land “in a contaminated state”) shall not apply where the 
following are present in, on or under the land— 
(a) arsenic, 
(b) arsenical compounds, 
(c) Japanese Knotweed, or 
(d) radon. 
(2) This article is limited so that it has effect only in relation to— 
(a) that part of the land where the items listed in paragraph (1) are present, and 
(b) expenditure incurred for the purpose of remedying or mitigating the effects of relevant 
harm caused by the presence of one or more of the listed items. 


4 Relevant contaminated land remediation: specified activity 
(1) For the purposes of Condition C in section 1146 of the Act (“relevant contaminated land 
remediation”), a specified activity is the removal of relevant material from the land in question 
to a licensed landfill site. 
(2) For the purposes of this article— 
(a) “relevant material” means material which contains or may contain Japanese Knotweed; 
(b) “licensed landfill site” means a site in respect of which a permit has been granted under 
the following— 
(i) the Environmental Permitting (England and Wales) Regulations 2007, 
(ii) the Pollution Prevention and Control (Scotland) Regulations 2000, 
(iii) the Pollution Prevention and Control (Northern Ireland) Regulations 2003, or 
(iv) Council Directive 1999/31/EC of 26th April 1999 on the landfill of waste. 


5 Relevant contaminated land remediation: specified enactments 


For the purposes of Condition C in section 1146 of the Act the following are specified 
enactments— 


Statute Section Explanatory note 


Building Act 1984 section 77 dangerous buildings 


section 79 ruinous and dilapidated 
buildings and neglected sites 


Environmental Protection Act 1990 section 78E duty of enforcing authority 
to require remediation of 
contaminated land 


=a | 
section 79 statutory nuisances and 
inspections therefore 
section 80 summary proceedings for 
statutory nuisances 
section 81 supplementary provisions 
section 82 summary proceedings by 
persons aggrieved by 
statutory nuisances 
Town and Country Planning section 215 power to require proper 
Act 1990 maintenance of land 
Planning (Listed Buildings and section 48 repair notices preliminary to 
Conseryation Areas) Act 1990 acquisition under section 47 
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Explanatory note 


notice requiring proper 
maintenance of land 


Statute Section 


Town and Country Planning section 179 


(Scotland) Act 1997 


section 43 repair notices preliminary to 


Planning (Listed Buildings and rn 
acquisition under section 42 


Conservation Areas) (Scotland) 
| Act 1997 


were: (Scotland) Act 2003 


section 28 defective buildings 


Pollution Control and Local article 65 defective buildings 
Government (Northern Ireland) 


a 1978 


Planning (Northern Ireland) 


Order 1991 


article 66 


ruinous and dilapidated 
buildings 


article 39 


orders requiring 
discontinuance of use-or 
alteration or removal of 
buildings or works 


article 109 compulsory acquisition of 


listed buildings 


6 Relevant derelict land remediation: specified purposes 


(1) For the purposes of Condition B in section 1146A of the Act (“relevant derelict land 
remediation”), the specified purposes are the removal of— 


(a) post-tensioned concrete heavyweight construction, 

(b) building foundations and machinery bases, 

(c) reinforced concrete pilecaps, 

(d) reinforced concrete basements, or 

(e) redundant services which are located below the ground. 
(2) For the purposes of this article, “services” means any pipes, wiring, cables, tunnels or other 
similar equipment or infrastructure used in relation to the following— 


(a) gas supply, 

(b) water supply, drainage or sewerage, 
(c) electricity supply, or 

(d) telecommunications. 


7 Exception from condition that land be in a contaminated state at time of acquisition 


Where land is in a contaminated state by virtue of the presence in, on or under it of Japanese 
Knotweed the following conditions need not be met— 


(a) Condition Bas specified by section 1147(3)(a) (deduction for capital expenditure), and 
(b) Condition B as specified by section 1149(3)(a) (additional deduction for qualifying land 
remediation expenditure). 


2009/2039 
Lloyd’s Underwriters (Equalisation Reserves) (Tax) Regulations 2009 


Made by the Treasury under FA 2009 s 47 


Made . . as.) i. ee ST ees 
Laid before the House of Commons. «.+:\ ‘st atagaaaiee July 2009 
Coming into force <j... tnt du 0} se -nged Sephem bares 


1 Citation, commencement and effect 


(1) These Regulations may be cited as the Lloyd’s Underwriters (Equalisation Reserves) (Tax) 
Regulations 2009 and shall come into force on Ist September 2009. 


(2) These Regulations have effect in relation to accounting periods ending on or after 31st 
December 2008. 


2 Interpretation 

In these Regulations— 
(a) “underwriting business” means, in relation to a corporate member or a partnership 
member, its underwriting business as a member of Lloyd’s; and 


(b) references to section 444BA are references to section 444BA of the fice And! atta d Corpora- 
tion Taxes Act 1988 (equalisation reserves for general business). 


11299 Lloyd's Underwriters (Equalisation Reserves) (Tax) 2009/2039 reg 5 


3 Reserves maintained by Lloyd’s members which are equivalent to equalisation reserves 


(1) This regulation applies in a case where an equivalent Lloyd’s reserve is maintained by a 
corporate member or a partnership member. 


(2) For the purposes of this regulation a corporate member or a partnership member maintains 
an equivalent Lloyd’s reserve if, and only if, the reserve is maintained by the member as if the 
equalisation reserves rules referred to in subsection (11) of section 444BA apply to the member 
notwithstanding that those rules do not otherwise apply to the member. 


(3) Where this regulation applies, section 444BA shall apply with the modifications specified in 
regulation 4. 


4 Modifications of section 444BA Income and Corporation Taxes Act 1988 and equalisation 
reserves rules 


(1) The modifications to section 444BA referred to in regulation 3 are as follows— 


(a) in subsection (1), the words “and to sections 444BB to 444BD” shall be treated as omitted; 
(b) subject to paragraph (2), the equalisation reserves rules shall be treated as applying to the 
corporate member or partnership member (as the case may be); 
(c) references to “an insurance company” and “the insurance company” shall be treated as 
references to the corporate member or the partnership member (as the case may be); 
(d) references to “business” shall be treated as references to the underwriting business of the 
corporate member or the partnership member (as the case may be); 
(e) references to an “equalisation reserve” shall be treated as references to an “equivalent 
Lloyd’s reserve”; and 
(f) subsection (10) shall be treated as omitted. 
(2) For the purposes of the equalisation reserves rules treated as applied by paragraph (1), any 
calculation of the average of the amount of the annualised net written premiums shall be made 
without reference to any period prior to Ist January 2005. 


(3) In paragraph (3), the reference to “annualised net written premiums” has the meaning given 
by the equalisation reserves rules. 


5 Further modification for purposes of computing profits or losses arising in the first accounting 
period to which these Regulations apply 
(1) This regulation applies for the purposes of computing the profits or losses of a corporate 
member or a partnership member arising in the first accounting period of the member in 
relation to which these Regulations have effect. 
(2) In computing the profits or losses arising in the accounting period in accordance with 
section 444BA (as applied by and with the modifications made by these Regulations) any 
amount— 
(a) which is transferred into the equivalent Lloyd’s reserve before or after the date these 
Regulations come into force, 
(b) which is an amount to which subsection (2)(a) of section 444BA applies by virtue of these 
Regulations, and 
(c) which is transferred into the reserve in respect of underwriting business written on or after 
lst January 2005 and before Ist January 2006, 
shall be deductible for the purposes of computing the profits or losses for that accounting 
period. 
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Treaty Establishing the European Community 
(previously the European Economic Community) 


Note—The text of this treaty reflects amendments made by the Treaty of Amsterdam, including the renumbering of articles 
(OJ C340 10.11.97 p 1). The Treaty of Amsterdam was ratified on 1 May 1999. 


PART THREE 
COMMUNITY POLICIES 


TITLE III—FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL 


CHAPTER | 
WORKERS 


Article 39 (ex Article 48) 
1. Freedom of movement for workers shall be secured within the Community. 


2. Such freedom of movement shall entail the abolition of any discrimination based on 
nationality between workers of the Member States as regards employment, remuneration and 
other conditions of work and employment. 


3. It shall entail the right, subject to limitations justified on grounds of public policy, public 
security or public health: 
(a) to accept offers of employment actually made; 
(b) to move freely within the territory of Member States for this purpose; 
(c) to stay in a Member State for the purpose of employment in accordance with the 
provisions governing the employment of nationals of that State laid down by law, regulation 
or administrative action; 
(d) to remain in the territory of a Member State after having been employed in that State, 
subject to conditions which shall be embodied in implementing regulations to be drawn up by 
the Commission. 


4. The provisions of this Article shall not apply to employment in the public service. 


Commentary—Simon’'s Taxes D2.204. 

Simon’s Tax Cases—Zurstrassen v Administration des Contributions Directes [2001] STC 1102*; R (on the application of 
Professional Contractors Group Ltd and others) y IRC [2002] STC 165; Ritter-Coulais and another v Finanzamt 
Germersheim [2006] STC 1111; EC Commission v Kingdom of Denmark (supported by Kingdom of Sweden) {2007] STC 
1392; Proceedings brought by Turpeinen [2008] STC 1; Schwarz and another vy Finanzamt Bergisch Gladbach; EC 
Commission vy Germany [2008] STC 1357; Luxembourg y Lakebrink and another (2008) STC 2482; EC Commission v 
Sweden [2008] STC 2546. 


Article 40 (ex Article 49) 
The Council shall, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee, issue directives or make regulations setting out 
the measures required to bring about freedom of movement for workers, as defined in Article 39, 
in particular: 
(a) by ensuring close co-operation between national employment services; 
(b) by abolishing those administrative procedures and practices and those qualifying periods 
in respect of eligibility for available employment, whether resulting from national legislation 
or from agreements previously concluded between Member States, the maintenance of which 
would form an obstacle to liberalisation of the movement of workers; 
(c) by abolishing all such qualifying periods and other restrictions provided for either under 
national legislation or under agreements previously concluded between Member States as 
imposed on workers of other Member States conditions regarding the free choice of 
employment other than those imposed on workers of the State concerned; 
(d) by setting up appropriate machinery to bring offers of employment into touch with 
applications for employment and to facilitate the achievement of a balance between supply 
and demand in the employment market in such a way as to avoid serious threats to the 
standard of living and level of employment in the various regions and industries. 


Article 41 (ex Article 50) 
Member States shall, within the framework of a joint programme, encourage the exchange of 
young workers. 


Article 42 (ex Article 51) 

The Council shall, acting in accordance with the procedure referred to in Article 251, adopt such 
measures in the field of social security as are necessary to provide freedom of movement for 
workers; to this end, it shall make arrangements to secure for migrant workers and their 
dependants: 
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(a) aggregation, for the purpose of acquiring and retaining the right to benefit and of 
calculating the amount of benefit, of all periods taken into account under the laws of the 
several countries; 

(b) payment of benefits to persons resident in the territories of Member States, 


The Council shall act unanimously throughout the procedure referred to in Article 251. 


CHAPTER 2 
RIGHT OF ESTABLISHMENT 


Article 43 (ex Article 52) 


Within the framework of the provisions set out below, restrictions on the freedom of establish- 
ment of nationals of a Member State in the territory of another Member State shall be 
prohibited. Such prohibition shall also apply to restrictions on the setting-up of agencies, 
branches or subsidiaries by nationals of any Member State established in the territory of any 
Member State. 


Freedom of establishment shall include the right to take up and pursue activities as self. 
employed persons and to set up and manage undertakings, in particular companies or firms 
within the meaning of the second paragraph of Article 48, under the conditions laid down for its 
own nationals by the law of the country where such establishment is effected, subject to the 
provisions of the Chapter relating to capital. 

Simon’s Tax Cases—Cadbury Schweppes ple and another v IRC [2006] STC 1908; Test Claimants in the Thin Cap Grou 
Litigation vy IRC (2007| STC 906; Finanzamt Dinslaken v Meindl ( Meindl-Berger, third party) [2007| STC 314%; Finanzami 
Offenbach am Main-Land y Keller Holding GmbH (2007| STC 962%; Foulser and another vy MacDougall (Inspector o, 
Taxes) (2007] STC 973*; CLT-UFA SA y Finanzamt Kéln- West (2007| STC 1303%; EC Commission v Kingdom of Denmarl 
(supported by Kingdom of Sweden) {2007| STC 1392; Marks & Spencer ple y Halsey (Inspector of Taxes) (2008) STC 526 
N v Inspecteur van de Belastingdienst Oost/kantoor Almelo (2008)] STC 436; Proceedings brought by Oy AA [2008] STC 991 
Schwarz and another v Finanzamt Bergisch Gladbach; EC Commission v Germany {2008] STC 1357; Rewe Zentralfinanz eC 
(as universal legal successor of ITS Reisen GmbH) y Finanzamt K6ln- Mitte (2008) STC 2785; Deutsche Shell v Finanzam 
fiir Grofunternehmen in Hamberg [2008] STC 1721; Vodafone 2 vy R&C Comrs (No 2) (2008) STC 2391; EC Commission | 
Sweden [2008] STC 2546; Columbus Container Services BVBA & Co y Finanzamt Bielefield-Innenstsadt {2008} STC 2554 
Finanzamt Hamburg-Am Tierpark vy Burda GmbH (formerly Burda Verlagsheteiligungen GmbH) (2008) STC 2996; Lid 
Belgium GmbH & Co KG y Finanzamt Heilbronn (2008\ STC 3229; Talotta v Belgium (2008) STC 3261; Test Claimants ir 
the FII Group Litigation v R&C Comrs {2009| STC 254; Société Papillon v Ministére du budget, des comptes publics et de lc 
fonction publique [2009] STC 542; Vodafone 2 v R&C Comrs (No 2) [2009] STC 1480. 


Article 44 (ex Article 54) 


1. In order to attain freedom of establishment as regards a particular activity, the Council, acting 
in accordance with the procedure referred to in Article 251 and after consulting the Economic 
and Social Committee, shall act by means of directives. 


2. The Council and the Commission shall carry out the duties devolving upon them under the 

preceding provisions, in particular: 
(a) by according, as a general rule, priority treatment to activities where freedom o: 
Paes makes a particularly valuable contribution to the development of productior 
and trade; 
(b) by ensuring close co-operation between the competent authorities in the Member States ir 
order to ascertain the particular situation within the Community of the various activitie: 
concerned; 
(c) by abolishing those administrative procedures and practices, whether resulting fron 
national legislation or from agreements previously concluded between Member States, th: 
maintenance of which would form an obstacle to freedom of establishment; 
(d) by ensuring that workers of one Member State employed in the territory of anothe: 
Member State may remain in that territory for the purpose of taking up activities therein a: 
self-employed persons, where they satisfy the conditions which they would be required t< 
komen if they were entering that State at the time when they intended to take up suck 
activities; onli rsdite tesmvolq« 
(e) by enabling a national of one Member State to acquire and use land and building: 
situated in the territory of another Member State, insofar as this does not conflict with th 
principles laid down in Article 33(2); cvolqms off gi Bagmob bus 
(f) by effecting the progressive abolition of restrictions on freedom of establishment in ever; 
branch of activity under consideration, both as regards the conditions for setting up agencies 


branches or subsidiaries in the territory of a Member State and as re ds the idjaries. 
the territory of a Member State and as regards the conditions ped euTy 
personnel belonging to the main establishment into managerial or su ts in suc 
agencies, branches or subsidiaries; «gta ahaa. 
(g) by co-ordinating to the necessary extent the safeguards which, fo ion of th 
interests of members and other, are required by Member States of within 
the meaning of the second paragraph of Article 48 with a view eh ares pe 
equivalent throughout the Community; — , Winwose Inisoz to oft ai enuzsor 
(h) by satisfying themselves that the conditions of establishment are not distorted by ‘aid: 
granted by Member States. ztanbnogol 


so 
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Article 45 (ex Article 55) 


The provisions of this Chapter shall not apply, so far as any given Member State is concerned, to 
activities which in that State are connected, even occasionally, with the exercise of official 
authority. 

The Council may, acting by a qualified majority on a proposal from the Commission, rule that 
the provisions of this Chapter shall not apply to certain activities. 


Article 46 (ex Article 56) 


1. The provisions of this Chapter and measures taken in pursuance thereof shall not prejudice 

the applicability of provisions laid down by law, regulation or administrative action providing 

for ee treatment for foreign nationals on grounds of public policy, public security or public 
ealth. 


2. The Council shall, acting in accordance with the procedure referred to in Article 251, issue 
directives for the co-ordination of the abovementioned provisions. 


Article 47 (ex Article 57) 


1. In order to make it easier for persons to take up and pursue activities as self-employed 
persons, the Council shall, acting in accordance with the procedure referred to in Article 251, 
issue directives for the mutual recognition of diplomas, certificates and other evidence of formal 
qualifications. 

2. For the same purpose, the Council shall, acting in accordance with the procedure referred to 
in Article 251, issue directives for the co-ordination of the provisions laid down by law, 
regulation or administrative action in Member States concerning the taking-up and pursuit of 
activities as self-employed persons. The Council, acting unanimously throughout the procedure 
referred to in Article 251, shall decide on directives the implementation of which involves in at 
least one Member State amendment of the existing principles laid down by law governing the 
professions with respect to training and conditions of access for natural persons. In other cases 
the Council shall act by qualified majority. 

3. In the case of the medical and allied and pharmaceutical professions, the progressive abolition 
of restrictions shall be dependent upon co-ordination of the conditions for their exercise in the 
various Member States. 


Article 48 (ex Article 58) 

Companies or firms formed in accordance with the law of a Member State and having their 

registered office, central administration or principal place of business within the Community 

shall, for the purposes of this Chapter, be treated in the same way as natural persons who are 

nationals of Member States. 

“Companies or firms” means companies or firms constituted under civil or commercial law, 

including co-operative societies, and other legal persons governed by public or private law, save 

for those which are non-profit-making. 

Simon’s Tax Cases—Bosal Holding BV v Staatssecretaris van Financién [2003] STC 1483; Schilling and anor v Finanzamt 
Niirnburg-Siid [2005] STC 1756; Cadbury Schweppes ple and another v IRC [2006] STC 1908; Marks & Spencer ple v 


Halsey (Inspector of Taxes) [2008] STC 526; Rewe Zentralfinanz eG (as universal legal successor of ITS Reisen GmbH) v 
Finanzamt K6ln-Mitte [2008] STC 2785; Deutsche Shell v Finanzamt fiir Grofunternehmen in Hamberg [2008] STC 1721. 


CHAPTER 3 
SERVICES 


Article 49 (ex Article 59) 

Within the framework of the provisions set out below, restrictions on freedom to provide 

services within the Community shall be prohibited in respect of nationals of Member States who 

are established in a State of the Community other than that of the person for whom the services 

are intended. 

The Council may, acting by a qualified majority on a proposal from the Commission, extend the 

provisions of the Chapter to nationals of a third country who provide services and who are 

established within the Community. 

Simon’s Tax Cases—Proceedings brought by Danner [2002] STC 1283; Forsdikringsaktiebolaget Skandia (publ) and another v 
Riksskatteverket [2003] STC 1361; Laboratoires Fournier SA v Direction des verifications nationales et internationales 
[2006] STC 538; EC Commission v French Republic [2007] STC 54; EC Commission v Kingdom of Denmark (supported by 


Kingdom of Sweden) [2007| STC 1392; R (on the application of the Federation of Tour Operators and others) vy HM 
Treasury [2008] STC 547; Centro Equestre da Leziria Grande Lda v Bundesamt fiir Finanzen [2008] STC 2250. 


Article 50 (ex Article 60) 
Services shall be considered to be “services” within the meaning of this Treaty where they are 
normally provided for remuneration, insofar as they are not governed by the provisions relating 
to freedom of movement for goods, capital and persons. 
“Services” shall in particular include: 

(a) activities of an industrial character; 
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(b) activities of a commercial character; 

(c) activities of craftsmen; 

(d) activities of the professions. 
Without prejudice to the provisions of the Chapter relating to the right of establishment, the 
person providing a service may, in order to do so, temporarily pursue his activity in the State 
where the service is provided, under the same conditions as are imposed by that State on its own 
nationals. 


Article 51 (ex Article 61) 

1, Freedom to provide services in the field of transport shall be governed by the provisions of the 
Title relating to transport. 

2. The liberalisation of banking and insurance services connected with movements of capital 
shall be effected in step with the liberalisation of movement of capital. 


Article 52 (ex Article 63) 


1. In order to achieve the liberalisation of a specific service, the Council shall, on a proposal 
from the Commission and after consulting the Economic and Social Committee and_ the 
European Parliament, issue directives acting by a qualified majority. 


2. As regards the directives referred to in paragraph 1, priority shall as a general rule be given tc 
those services which directly affect production costs or the liberalisation of which helps to 
promote trade in goods. 


Article 53 (ex Article 64) 


The Member States declare their readiness to undertake the liberalisation of services beyond the 
extent required by the directives issued pursuant to Article 52(1), if their general economic 
situation and the situation of the economic sector concerned so permit. 


To this end, the Commission shall make recommendations to the Member States concerned. 


Article 54 (ex Article 65) 


As long as restrictions on freedom to provide services have not been abolished, each Member 
State shall apply such restrictions without distinction on grounds of nationality or residence tc 
all persons providing services within the meaning of the first paragraph of Article 49. 


Article 55 (ex Article 66) : 
The provisions of Articles 45 to 48 shall apply to the matters covered: by this:Chapter. 


CHAPTER 4—CAPITAL AND PAYMENTS 


[Article 56 (ex Article 73b) 


1. Within the framework of the provisions set out in this Chapter, all restrictions on the 
movement of capital between Member States and between Member States and third countries 
shall be prohibited. ? 


2. Within the framework of the provisions set out in this Chapter, all restrictions on payments 
between Member States and between Member States and third countries shall be prohibited.]' 


Statement of Practice SP 2/92—Movements of capital between residents of EC Member States. 

Simon’s Tax Cases—EC Commission v Belgium [2000] STC 830; EC Commission v French Republic [2007] STC 54 
Kerckhaert and Morres v Belgian State [2007] STC 1349; EC Commission v Kingdom of Denmark (supported by Kingdon 
of Sweden) [2007] STC 1392; Holbéck v Finanzamt Salzburg-Land [2008] STC 92; Heirs of van Hilten-van der Heijden \ 
Inspecteur van de Belastingdienst/Particulieren|Ondernemingen buitenland te Heerlen [2008]. STC. 1245; Européene eé 
Luxembourgeoise d'investissements SA v Directeur général des impots and another [2008] STC 1762; Hollmann v Fazend 
Publica [2008] STC 1874; Bouanich v Skatteverket [2008] STC 2020; Meilicke and others v Finanzamt Bonn-Innenstad 
[2008] STC 2267; Columbus Container Services BVBA & Co vy Finanzamt Bielefield-Innenstsadt [2008] STC 2554; Amurte 
SGPS vy Inspecteur van de Belastingdienst| Amsterdam (2008] STC 2851; Test Claimants in the FI Group Litigation y R&C 
Comrs [2009] STC 254; Skatteverket v A [2009] STC 405; Persche v Finanzamt Liidenscheid [2009] STC 586. ity" 

Amendment—' This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992, witl 
effect from 1 January 1994. fy gore fis 


HIDK J rif) 


[Article 57 (ex Article 73c) + iia 


1. The provisions of Article 56 shall be without prejudice to the application to third countries 0: 
any restrictions which exist on 31 December 1993 under national or Community law adopted ir 
respect of the movement of capital to or from third countries involving direct investment - 
including in real estate — establishment, the provision of financial services or the admission o: 
securities to capital markets. [In respect of restrictions existing under national law in Estonia anc 
Hungary, the relevant date shall be 31 December 1999.}? Oa stabi xo) 02 
(O00.af4tith, x9) OF of: 


2. Whilst endeavouring to achieve the objective of free movement of capital between Member 


States and third countries to the greatest extent possible and without prejudi > to the othe: 
Chapters of this Treaty, the Council may, acting by a qualified majority on a pr osal from the 
Commission, adopt measures on the movement of capital to or from third countries involving 
direct investment — including investment in real estate — establishment, the provision of financia 


services or the admission of securities to capital markets. Unanimity shall be required. for 
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measures under this paragraph which constitute a step back in Community law as regards the 

liberalisation of the movement of capital to or from third countries.]! 

Simon’s Tax Cases—Holbéck v Finanzamt Salzburg-Land [2008] STC 92. 

Amendment—! This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992, with 
effect from 1 January 1994. 


* Final sentence of para | inserted by article 18 of the Act of Accession of the Czech Republic, Estonia, Cyprus, Latvia, 
Lithuania, Hungary, Malta, Poland, Slovenia and Slovakia 2003. See OJ L 236, 23.09.03, p 39. 


[Article 58 (ex Article 73d) 
1. The provisions of Article 56 shall be without prejudice to the right of Member States— 


(a) to apply the relevant provisions of their tax law which distinguish between taxpayers who 
are not in the same situation with regard to their place of residence or with regard to the place 
where their capital is invested; 
(6) to take all requisite measures to prevent infringements of national law and regulations, in 
particular in the field of taxation and the prudential supervision of financial institutions, or to 
lay down procedures for the declaration of capital movements for purposes of administrative 
or statistical information, or to take measures which are justified on grounds of public policy 
or public security. 
2. The provisions of this Chapter shall be without prejudice to the applicability of restrictions on 
the right of establishment which are compatible with this Treaty. 


3. The measures and procedures referred to in paragraphs 1| and 2 shall not constitute a means of 
arbitrary discrimination or a disguised restriction on the free movement of capital and payments 
as defined in Article 56.]! 

Simon’s Tax Cases—Royal Bank of Scotland v Greek State [2000] STC 733; Bouanich v Skatteverket [2008] STC 2020; 
Meilicke and others v Finanzamt Bonn-Innenstadt [2008] STC 2267; Amurta SGPS v Inspecteur van de Belastingdienst/ 
Amsterdam [2008] STC 2851. 

Amendment—' This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992, with 
effect from 1 January 1994. 


[Article 59 (ex Article 73f) 

Where, in exceptional circumstances, movements of capital to or from third countries cause, or 
threaten to cause, serious difficulties for the operation of economic and monetary union, the 
Council, acting by a qualified majority on a proposal from the Commission and after consulting 
the ECB, may take safeguard measures with regard to third countries for a period not exceeding 
six months if such measures are strictly necessary.]' 


Amendment—! This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992, with 
effect from | January 1994. 


[Article 60 (ex Article 73g) 
1. If, in the cases envisaged in Article 301, action by the Community is deemed necessary, the 
Council may, in accordance with the procedure provided for in Article 301, take the necessary 
urgent measures on the movement of capital and on payments as regards the third countries 
concerned. 
2. Without prejudice to Article 297 and as long as the Council has not taken measures pursuant 
to paragraph 1, a Member State may, for serious political reasons and on grounds of urgency, 
take unilateral measures against a third country with regard to capital movements and payments. 
The Commission and the other Member States shall be informed of such measures by the date 
of their entry into force at the latest. 
The Council may, acting by a qualified majority on a proposal from the Commission, decide that 
the Member State concerned ‘shall amend or abolish such measures. The President of the 
Council shall inform the European Parliament of any such decision taken by the Council.]' 
Note—Article 301 is not printed. That Article refers to an action by the Community to interrupt or reduce economic 
relations with a third country. 


Amendment—! This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992, with 
effect from | January 1994. 


[TITLE VI (EX TITLE V) COMMON RULES ON COMPETITION, TAXATION AND 
APPROXIMATION OF LAWS]! 


CHAPTER 2—TAX PROVISIONS 


Article 90 (ex Article 95) 

No Member State shall impose, directly or indirectly, on the products of other Member States 
any internal taxation of any kind in excess of that imposed directly or indirectly on similar 
domestic products. 

Furthermore, no Member State shall impose on the products of other Member States any 
internal taxation of such a nature as to afford indirect protection to other products. 


Simon’s Tax Cases—EC Commission v Kingdom of Spain [1993] STC 150*:; EC Commission y Hellenic Republic [1993] STC 
160*; EC Commission v French Republic (Case C-276/91) [1997] STC 584*; [1997] Fazenda Publica vy Fricarnes SA [1997] 
STC 1348*. - g : 
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Article 91 (ex Article 96) 


Where products are exported to the territory of any Member State, any repayment of internal 
taxation shall not exceed the internal taxation imposed on them, whether directly or indirectly. 


Article 92 (ex Article 98) 


In the case of charges other than turnover taxes, excise duties and other forms of indirect 
taxation, remissions and repayments in respect of exports to other Member States may not be 
granted and countervailing charges in respect of imports from Member States may not be 
imposed unless the measures contemplated have been previously approved for a limited period 
by the Council acting by a qualified majority on a proposal from the Commission. 


[Article 93 (ex Article 99) 


The Council shall, acting unanimously on a proposal from the Commission and after consulting 
the European Parliament and the Economic and Social Committee, adopt provisions for the 
harmonisation of legislation concerning turnover taxes, excise duties and other forms of indirect 
taxation to the extent that such harmonisation is necessary to ensure the establishment and the 
functioning of the internal market within the time-limit laid down in Article 14.? 


Note—Article 14 is not printed. The time limit laid down in that Article is 31 December 1992. 
Amendments—' Title introduced by article G(17) of the Treaty on European Union signed at Maastricht on 7 February 


2 This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 1992. 
CHAPTER 3—APPROXIMATION OF LAWS 


[Article 94 (ex Article 100) 


The Council shall, acting unanimously on a proposal from the Commission and after consulting 
the European Parliament and the Economic and Social Committee, issue directives for the 
approximation of such laws, regulations or administrative provisions of the Member States as 
directly affect the establishment or functioning of the common market.]! 


Amendment—' This article substituted by the Treaty on European Union signed at Maastricht on 7 February 1992. 


[Article 95 (ex Article 100a) 


[1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, the 
following provisions shall apply for the achievement of the objectives set out in Article 14. The 
Council shall, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee, adopt the measures for the approximation of 
the provisions laid down by law, regulation or administrative action in Member States which 
have as their object the establishment and functioning of the internal market.]? 


2. Paragraph | shall not apply to fiscal provisions, to those relating to the free movement of 
persons nor to those relating to the rights and interests of employed persons. 


3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, 
environmental protection and consumer protection, will take as a base a high level of protection, 
taking account in particular of any new development based on scientific facts, Within their 
meapective powers, the European Parliament and the Council will also seek. to achieve this 
objective. 


4. If, after the adoption by the Council or by the Commission of a harmonisation measure, a 
Member State deems it necessary to maintain national provisions on grounds of major needs 
referred to in Article 30, or relating to the protection of the environment or the working 


environment, it shall notify the Commission of these provisions as well as the grounds for 
maintaining them. 


5. Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by the 
Commission of a harmonisation measure, a Member State deems it necessary to introduce 
national provisions based on new scientific evidence relating to the protection of the environ- 
ment or the working environment on grounds of a problem specific to that Member State arising 
after the adoption of the harmonisation measure, it shall notify the Commission of the 
envisaged provisions as well as the grounds for introducing them. 


6. The Commission shall, within six months of the notifications as referred to in paragraphs 4 
and 5, approve or reject the national provisions involved after having verified whether or not 
they are a means of arbitrary discrimination or a disguised restriction on trade between Member 
Sues jae whether or not they shall constitute an obstacle to the functioning of the internal 
market. 


In the absence of a decision by the Commission within this period the national provisions 
referred to in paragraphs 4 and 5 shall be deemed to have been approved. ae 


When justified by the complexity of the matter and in the absence of danger for human health, 
the Commission may notify the Member State concerned that the period referred to in this 
paragraph may be extended for a further period of up to six months. emer LT 2 
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7. When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce 
national provisions derogating from a harmonisation measure, the Commission shall immedi- 
ately examine whether to propose an adaptation to that measure. 


8. When a Member State raises a specific problem on public health in a field which has been the 
subject of prior harmonisation measures, it shall bring it to the attention of the Commission 
which shall immediately examine whether to propose appropriate measures to the Council. 


9. By way of derogation from the procedure laid down in Articles 226 and 227, the Commission 
and any Member State may bring the matter directly before the Court of Justice if it considers 
that another Member State is making improper use of the powers provided for in this Article. 


10. The harmonisation measures referred to above shall, in appropriate cases, include a 
safeguard clause authorising the Member States to take, for one or more of the non-economic 
reasons referred to in Article 30, provisional measures subject to a Community control 
procedure.]! 
Note—Article 14 is not printed. The objective set out in that Article is that of establishing the internal market. 
Article 30 is not printed. The non-economic reasons referred to in that Article are— 
“public morality, public policy or public security; the protection of health and life of humans, animals or plants; the 
protection of national treasures possessing artistic, historic or archaeological value; or the protection of industrial and 
commercial property”. 
Amendments—! This article added by the Single European Act 1987 art. 18. 
? Paragraph | substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 1992. 


Article 96 (ex Article 101) 

Where the Commission finds that a difference between the provisions laid down by law, 
regulation or administrative action in Member States is distorting the conditions of competition 
in the common market and that the resultant distortion needs to be eliminated, it shall consult 
the Member States concerned. 

If such consultation does not result in an agreement eliminating the distortion in question, the 
Council shall, on a proposal from the Commission, acting by a qualified majority, issue the 
necessary directives. The Commission and the Council may take any other appropriate measures 
provided for in this Treaty. 


Article 97 (ex Article 102) 

1. Where there is reason to fear that the adoption or amendment of a provision laid down by 
law, regulation or administrative action may cause distortion within the meaning of Article 96, a 
Member State desiring to proceed therewith shall consult the Commission. After consulting the 
Member States, the Commission shall recommend to the States concerned such measures as may 
be appropriate to avoid the distortion in question. 

2. If a State desiring to introduce or amend its own provisions does not comply with the 
recommendation addressed to it by the Commission, other Member States shall not be required, 
in pursuance of Article 96, to amend their own provisions in order to eliminate such distortion. 
If the Member State which has ignored the recommendation of the Commission causes 
distortion detrimental only to itself, the provisions of Article 96 shall not apply. 


[TITLE VII (EX TITLE VI}—ECONOMIC AND MONETARY POLICY 
[CHAPTER 1—ECONOMIC POLICY 


Article 98 (ex Article 102a) 


Member-States shall conduct their economic policies with a view to contributing to the 
achievement of the objectives of the Community, as defined in Article 2, and in the context of 
the broad guidelines referred to in Article 99(2). The member-States and the Community shall 
act in accordance with the principle of an open market economy with free competition, 
favouring an efficient allocation of resources, and in compliance with the principles set out in 
Article 4.]]? 


Amendments—! This chapter added by the single European Act 1987 art 20. : 
2 This title amended by virtue of the Treaty on European Union signed at Maastricht on 7 February 1992. 


PART FIVE 
INSTITUTIONS OF THE COMMUNITY 


TITLE I—PROVISIONS GOVERNING THE INSTITUTIONS 


CHAPTER 1—THE INSTITUTIONS 
SECTION 4—THE COURT OF JUSTICE 
[Article 220 


The Court of Justice and the Court of First Instance, each within its jurisdiction, shall ensure 
that in the interpretation and application of this Treaty the law is observed. 
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In addition, judicial panels may be attached to the Court of First Instance under the conditions 
laid down in Article 225a in order to exercise, in certain specific areas, the drs sng penipetenot 
laid down in this Treaty.]' 


Amendments—' This article substituted by the Treaty of Nice Article 2(26). The Treaty was signed at Nive on 26 February 
2001. See OJ C 80; 10.03.01, p 1. 


[Article 221 

The Court of Justice shall consist of one judge per Member State. 

The Court of Justice shall sit in chambers or in a Grand Chamber, in accordance with the rules 
laid down for that purpose in the Statute of the Court of Justice. 

When provided for in the Statute, the Court of Justice may also sit as a full Gort |! 


Amendments—' This article substituted by the Treaty of Nice Article 2(27). The Treaty was signed at Nice on 26 February 
2001. See OJ C 80; 10.03.01, p I. 


[Article 222 

The Court of Justice shall be assisted by eight Advocates-General. Should the Court of Justice 
so request, the Council, acting unanimously, may increase the number of Advocates-General. 

It shall be the duty of the Advocate-General, acting with complete impartiality and independ- 
ence, to make, in open court, reasoned submissions on cases which, in accordance with the 
Statute of the Court of Justice, require his involvement.]! 


Amendments—' This article substituted by the Treaty of Nice Article 2(28). The Treaty was eaneh at Nice on 26 February 
2001. See OJ C 80; 10.03.01, p 1. 


[Article 223 

The Judges and Advocates-General of the Court of Justice shall be chosen from persons whose 
independence is beyond doubt and who possess the qualifications required for appointment to 
the highest judicial offices in their respective countries or who are jurisconsults of recognised 
competence; they shall be appointed by common accord of the governments of the Member 
States for a term of six years. 

Every three years there shall be a partial replacement of the Judges and Advocates-General, in 
accordance with the conditions laid down in the Statute of the Court of Justice. 


The Judges shall elect the President of the Court of Justice from amnené their number for a term 
of three years. He may be re-elected. 


Retiring Judges and Advocates-General may be reappointed. 

The Court of Justice shall appoint its Registrar and lay down the rules governing his service. 
The Court of Justice shall establish its Rules of Procedure. Those Rules shall require the 
approval of the Council, acting by a qualified majority.]' 


Amendments—' This article substituted by the Treaty of Nice Article 2(29). The Treaty was 5 ened at Nice on 26 Febsary 
2001. See OJ C 80; 10.03.01, p 1. 


[Article 224 


The Court of First Instance shall comprise at least one judge per Member State. The number of 
Judges shall be determined by the Statute of the Court of Justice. The Statute may provide for 
the Court of First Instance to be assisted by Advocates-General. 

The members of the Court of First Instance shall be chosen from persons whose independence 
is beyond doubt and who possess the ability required for appointment to high judicial office. 
They shall be appointed by common accord of the governments of the Member States for a term 
of six years. The membership shall be partially renewed. every three. years., Remrins members 
shall be eligible for reappointment. dy dew wotabracownds fox 


The Judges shall elect the President of the Court of Fina Instance from onionetara tte for 
a term of three years. He may be re-elected. Ef Ay aia tind 


The Court of First Instance shall appoint its Registrar and lay down. the ne ‘governing his 
service. eurwosh balingdne ober sir | 


The Court of First Instance shall establish its Rules of Procedure in agreement with the Court of 
Justice. Those Rules shall require the approval of the Council, acting by a qualified majority. 


Unless the Statute of the Court of Justice provides otherwise, the provisions y this Treaty 
relating to the Court of Justice shall apply to the Court of First Iistdaoe | 


Amendments—' This article pebesintes by the Treaty of 3 ¢ 
DOO, See OF CBO. 10.05 0b Pn ee Oy MMe ates stat Nn ey 


“it Z of re 
[Article 225 Namen 
1. The Court of First Instance shall have jurisdiction to hear and determine at first ate 
actions or proceedings referred to in Articles 230, 232, 235, 236 and pile f 
those assigned to a judicial panel and those reserved in the Statute for the 
Statute may provide for the Court of se er to ieee jurisdi 
action or proceeding. 1 Gonnolqee tes aolmtongahal oeton oe 


oe 
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Decisions given by the Court of First Instance under this paragraph may be subject to a right of 
appeal to the Court of Justice on points of law only; under the conditions and within the limits 
laid: down by the Statute. 

2. The Court of First Instance shall have jurisdiction to hear and determine actions or 
proceedings brought against decisions of the judicial panels set up under Article 225a. 
Decisions given by the Court of First Instance under this paragraph may exceptionally be 
subject to review by the Court of Justice, under the conditions and within the limits laid down by 
the Statute, where there is a serious risk of the unity or consistency of Community law being 
affected. 

3. The Court of First Instance shall have jurisdiction to hear and determine questions referred 
for a preliminary ruling under Article 234, in specific areas laid down by the Statute. 

Where the Court of First Instance considers that the case requires a decision of principle likely 
to affect the unity or consistency of Community law, it may refer the case to the Court of Justice 
for a ruling. 

Decisions given by the Court of First Instance on questions referred for a preliminary ruling 
may exceptionally be subject to review by the Court of Justice, under the conditions and within 
the limits laid down by the Statute, where there is a serious risk of the unity or consistency of 
Community law being affected.]! 


Amendments—! This article substituted by the Treaty of Nice Article 2(31). The Treaty was signed at Nice on 26 February 
2001. See OJ C 80; 10.03.01, p 1. 


[Article 225a 

The Council, acting unanimously on a proposal from the Commission and after consulting the 
European Parliament and the Court of Justice or at the request of the Court of Justice and after 
consulting the European Parliament and the Commission, may create judicial panels to hear and 
determine at first instance certain classes of action or proceeding brought in specific areas. 

The decision establishing a judicial panel shall lay down the rules on the organisation of the 
panel and the extent of the jurisdiction conferred upon it. 

Decisions given by judicial panels may be subject to a right of appeal on points of law only or, 
when provided for in the decision establishing the panel, a right of appeal also on matters of 
fact, before the Court of First Instance. 

The members of the judicial panels shall be chosen from persons whose independence is beyond 
doubt and who possess the ability required for appointment to judicial office. They shall be 
appointed by the Council, acting unanimously. 

The judicial panels shall establish their Rules of Procedure in agreement with the Court of 
Justice. Those Rules shall require the approval of the Council, acting by a qualified majority. 
Unless the decision establishing the judicial panel provides otherwise, the provisions of this 
Treaty relating to the Court of Justice and the provisions of the Statute of the Court of Justice 
shall apply to the judicial panels.]' 


Amendments—! This article inserted by the Treaty of Nice Article 2(32). The Treaty was signed at Nice on 26 February 
2001. See OJ C 80; 10.03.01, p 1. 


Article 226 (ex Article 169) 

If the Commission considers that 'a Member State has failed to fulfil an obligation under this 
Treaty, it shall deliver a reasoned opinion on the matter after giving the State concerned the 
opportunity to submit its observations. 

If the State concerned does not comply with the opinion within the period laid down by the 
Commission, the latter may bring the matter before the Court of Justice. 


Simon’s Tax Cases—EC Commission v Federal Republic of Germany (Case C-74/91) [1996] STC 843*. 


Article 227 (ex Article 170) 

A Member State which considers that another Member State has failed to fulfil an obligation 
under this Treaty may bring the matter before the Court of Justice. 

Before a Member State brings an action against another Member State for an alleged 
infringement of an obligation under this Treaty, it shall bring the matter before the Commission. 
The Commission shall deliver a reasoned opinion after each of the States concerned has been 
given the opportunity to submit its own case and its observations on the other party’s case both 
orally and in writing. — 

If the Commission has not delivered an opinion within three months of the date on which the 
matter was brought before it, the absence of such opinion shall not prevent the matter from 
being brought before the Court of Justice. 


[Article 228 (ex Article 171) — 

1. If the Court of Justice finds that a Member State has failed to fulfil an obligation under this 
Treaty, the State shall be required to take the necessary measures to comply with the judgment of 
the Court of Justice: 190 
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2. If the Commission considers that the Member State concerned has not taken such measures it 
shall, after giving that State the opportunity to submit its observations, issue a reasoned opinion 
specifying the points on which the Member State concerned has not complied with the judgment 
of the Court of Justice. 

If the Member State concerned fails to take the necessary measures to comply with the Court’s 
judgment within the time-limit laid down by the Commission, the latter may bring the case 
before the Court of Justice. In so doing it shall specify the amount of the lump sum.or penalty 
payment to be paid by the Member State concerned which it considers appropriate in the 
circumstances. 

If the Court of Justice finds that the Member State concerned has not complied with its 
judgment it may impose a lump sum or penalty payment on it. 


This procedure shall be without prejudice to Article 227.]! 


Amendments—! This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
1992. 


[Article 229 (ex Article 172) 


Regulations adopted jointly by the European Parliament and the Council, and by the Council, 
pursuant to the provisions of this Treaty, may give the Court of Justice unlimited jurisdiction 
with regard to the penalties provided for in such regulations.]! 


Amendments—' This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
1992. 


[Article 229a 


Without prejudice to the other provisions of this Treaty, the Council, acting unanimously on a 
proposal from the Commission and after consulting the European Parhament, may adopt 
provisions to confer jurisdiction, to the extent that it shall determine, on the Court of Justice in 
disputes relating to the application of acts adopted on the basis of this Treaty which create 
Community industrial property rights. The Council shall recommend those provisions to the 
Member States for adoption in accordance with their respective constitutional requirements.]! 


Amendment—' This article inserted by the Treaty of Nice Article 2(33). The Treaty was signed at Nice on 26 February 2001. 
See OJ C 80; 10.03.01, p 1. 


[Article 230 (ex Article 173) 


The Court of Justice shall review the legality of acts adopted jointly by the European Parliament 
and the Council, of acts of the Council, of the Commission and of the ECB, other than 
recommendations and opinions, and of acts of the European Parliament intended to produce 
legal effects vis-a-vis third parties. 

[It shall for this purpose have jurisdiction in actions brought by a Member State, the European 
Parliament, the Council or the Commission on grounds of lack of competence, infringement of 
an essential procedural requirement, infringement of this Treaty or of any rule of law relating to 
its application, or misuse of powers.]? 


[The Court of Justice shall have jurisdiction under the same conditions in actions brought by the 
Court of Auditors and by the ECB for the purpose of protecting their prerogatives. ]? 

Any natural or legal person may, under the same conditions, institute proceedings against a 
decision addressed to that person or against a decision which, although in the form of a 
Sea or a decision addressed to another person, is of direct and individual concern to the 
ormer. 

The proceedings provided for in this Article shall be instituted within two months of the 
publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the 
day on which it came to the knowledge of the latter, as the case may be.]! 


Amendments—' This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 


? Second and third paragraphs substituted by the Treaty of Nice Article 2(34). The Treaty was signed at Nice on 
26 February 2001. See OJ C 80; 10.03.01, p 1. yy] 


Article 231 (ex Article 174) 
If the action is well founded, the Court of Justice shall declare the act concerned to be void. 


In the case of a regulation, however, the Court of Justice shall, if it considers this necessary, state 
which of the effects of the regulation which it has declared void shall be considered as definitive. 


[Article 232 (ex Article 175) 


Should the European Parliament, the Council or the Commission, in infringement of this 
Treaty, fail to act, the Member States and the other institutions of the Community may bring an 
action before the Court of Justice to have the infringement established. .. 5 © | 


The action shall be admissible only if the institution concerned has first been called upon to act. 
If, within two months of being so called upon, the institution concerned has not defined its 
position, the action may be brought within a further period of two months. = 4) 0 5) 
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Any natural or legal person may, under the conditions laid down in the preceding paragraphs, 
complain to the Court of Justice that an institution of the Community has failed to address to 
that person any act other than a recommendation or an opinion. 

The Court of Justice shall have jurisdiction, under the same conditions, in actions or proceed- 
ings brought by the ECB in the areas falling within the latter’s field of competence and in actions 
or proceedings brought against the latter.]! 

an chsaneia This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 


[Article 233 (ex Article 176) 

The institution or institutions whose act has been declared void or whose failure to act has been 

declared contrary to this Treaty shall be required to take the necessary measures to comply with 

the judgment of the Court of Justice. 

This obligation shall not affect any obligation which may result from the application of the 

second paragraph of Article 288. 

This Article shall also apply to the ECB.]! 

Note—Article 288 is not printed. That Article provides for the Community to make good damage caused by its institutions 
or servants in the performance of their duties. 

Amendments—' This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
1992 


[Article 234 (ex Article 177) 
The Court of Justice shall have jurisdiction to give preliminary rulings concerning— 
(a) the interpretation of this Treaty; 
(b) the validity and.interpretation of acts of the institutions of the Community and of the 
ECB; 
(c) the interpretation of the statutes of bodies established by an act of the Council, where 
those statutes so provide. 
Where such a question is raised before any court or tribunal of a Member State, that court or 
‘tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court of Justice to give a ruling thereon. 
Where any such question is raised in a case pending before a court or tribunal of a Member 
State against whose decision there is no judicial remedy under national law, that court or 
tribunal shall bring the matter before the Court of Justice.]! 


Amendments—! This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
109)" 


Article 239 (ex Article 182) 


The Court of Justice shall have jurisdiction in any dispute between Member States which relates 
to the subject matter of this Treaty if the dispute is submitted to it under a special agreement 
between the parties. 


Article 240 (ex Article 183) 


Save where jurisdiction is conferred on the Court of Justice by this Treaty, disputes to which the 
Community is a party shall not on that ground be excluded from the jurisdiction of the courts or 
tribunals of the Member States. 


[Article 241 (ex Article 184) 


Notwithstanding the expiry of the period laid down in the fifth paragraph of Article 230, any 
party may, in proceedings in which a regulation adopted jointly by the European Parliament and 
the Council, or a regulation of the Council, of the Commission or of the ECB is at issue, plead 
the grounds specified in the second paragraph of Article 230, in order to invoke before the Court 
of Justice the inapplicability of that regulation.]! 


Amendments—! This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
1992. 


Article 242 (ex Article 185) 


Actions brought before the Court of Justice shall not have suspensory effect. The Court of 
Justice may, however, if it considers that circumstances so require, order that application of the 
contested act be suspended. 


Article 243 (ex Article 186) 
The Court of Justice may in any cases before it prescribe any necessary interim measures. 


Article 244 (ex Article 187) 
The judgments of the Court of Justice shall be enforceable under the conditions laid down in 
Article 256. 
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Note—Article 256 is not printed. That Article provides that enforcement shall be governed by the rules of civil procedure in 
force in the State in the territory of which it is carried out. : 


[Article 245 (ex Article 188) 

The Statute of the Court of Justice shall be laid down in a separate Protocol. 

The Council, acting unanimously at the request of the Court of Justice and after consulting the 
European Parliament and the Commission, or at the request of the Commission and after 
consulting the European Parliament and the Court of Justice, may amend the provisions of the 
Statute, with the exception of Title I.]' 


Amendments—! This article substituted by the Treaty of Nice Article 2(35). The Treaty was signed at Nice on 26 February 
2001. See OJ C 80; 10.03.01, p 1. 


CHAPTER 2—PROVISIONS COMMON TO SEVERAL INSTITUTIONS 


[Article 249 (ex Article 189) 

In order to carry out their task and in accordance with the provisions of this Treaty, the 
European Parliament acting jointly with the Council, the Council and the Commission shall 
make regulations, and issue directives, take decisions, make recommendations or deliver opin- 
ions. i 

A regulation shall have general application. It shall be binding in its entirety and directly 
applicable in all Member States. en 

A directive shall be binding, as to the result to be achieved, upon each Member State to which it 
is addressed, but shall leave to the national authorities the choice of form and methods. 


A decision shall be binding in its entirety upon those to whom it is addressed. 
Recommendations and opinions shall have no binding force.]! 


Amendments—! This article substituted by virtue of the Treaty on European Union signed at Maastricht on 7 February 
1992. 


[Council Directive 77/799/EEC 
of 19 December 1977 
concerning mutual assistance by the competent authorities of the Member States. in the 
field of direct taxation and taxation of insurance premiums]! 


(77/799/EEC) 


Note—See OJ L336 27.12.77, p 15. jon 
Amendments—' Title substituted by Council Directive 2004/106 art 1(1) (OJ L 359; 4.12.2004 p 30)... 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Economic Community, and in particular 
Article 100 thereof, 


Having regard to the proposal from the Commission, 
Having regard to the opinion of the European Parliament (OJ No C293, 13.12.1976, p34), 


ca regard to the opinion of the Economic and Social Committee (OJ No C56, 7.3.1977, 
p 66), A x9) UR 


Whereas practices of tax evasion and tax avoidance extending across the frontiers of Member 
States lead to budget losses and violations of the principle of fair taxation and are liable to bring 
about distortions of capital movements and of conditions of competition; whereas they 
therefore affect the operation of the common market; OTIS Ce 


Whereas, for these reasons the Council adopted on 10 February 1975 a’ resolution on the 


measures to be taken by the Community in order to combat international tax evasion and 
avoidance (OJ No C35, 14.2.1975, p 1); 


Whereas the international nature of the problem means that national measures, whose effect 
does not extend beyond national frontiers, are insufficient; whereas collaboration between 
administrations on the basis of bilateral agreements is also unable to counter new forms of tax 
evasion and avoidance, which are increasingly assuming a multinational character; 
Whereas collaboration between tax administrations within the Community should therefore be 
strengthened in accordance with common principles and rules; BRI sfoitrA 4) ERS ol 


Whereas the Member States should, on request, exchange information concerning articular 
cases; whereas the State so requested should make the necessary enquiries 4o Sbiain stich 
information; Js 

: : Bi sinh ya) BEE sloins 
Whereas the Member States should exchange, even without any request, any mation which 
appears relevant for the correct assessment of taxes on income and on capital, particular 


where there appears to be an artificial transfer of profits between enterprises in different 
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Member States or where such transactions are carried out between enterprises in two Member 
States through a third country in order to obtain tax advantages, or where tax has been or may 
be evaded or avoided for any reason whatever; 


Whereas it is important that officials of the tax administration of one Member State be allowed 
to be present in the territory of another Member State if both the States concerned consider it 
desirable; 


Whereas care must be taken to ensure that information provided in the course of such 
collaboration is not disclosed to unauthorised persons, so that the basic rights of citizens and 
enterprises are safeguarded; whereas it is therefore necessary that the Member States receiving 
such information should not use it, without the authorisation of the Member State supplying it, 
other than for the purposes of taxation or to facilitate legal proceedings for failure to observe 
the tax laws of the receiving State; whereas it is also necessary that the receiving States afford the 
information the same degree of confidentiality which it enjoyed in the State which provided it, if 
the latter so requires; 


Whereas a Member State which is called upon to carry out enquiries or to provide information 
shall have the right to refuse to do so where its laws or administrative practices prevent its tax 
administration from carrying out these enquiries or from collecting or using this information for 
its own purposes, or where the provision of such information would be contrary to public policy 
or would lead to the disclosure of a commercial, industrial or professional secret or of a 
commercial process, or where the Member State for which the information is intended is unable 
for practical or legal reasons to provide similar information; 


Whereas collaboration between the Member States and the Commission is necessary for the 
permanent study of co-operation procedures and the pooling of experience in the fields 
considered, and in particular in the field of the artificial transfer of profits within groups of 
enterprises, with the aim of improving those procedures and of preparing appropriate Commu- 
nity rules, 


Note—Article 100 of the Treaty establishing the European Economic Community renumbered article 94 by the Treaty of 
Amsterdam ratified on 1 May 1999. 


HAS ADOPTED THIS DIRECTIVE: 


Article 1 


General provisions 


[1. In accordance with the provisions of this Directive the competent authorities. of the Member 
States shall exchange any information that may enable them to effect a correct assessment of 
taxes on income and on capital, ...]'. 


2. There shall be regarded as taxes on income and on capital, irrespective of the manner in which 
they are levied, all taxes imposed on total income, on total capital, or on elements of income or 
of capital, including taxes on gains from the disposal of movable or immovable property, taxes 
on the amounts of wages or salaries paid by enterprises, as well as taxes on capital appreciation. 


[3. The taxes referred to in paragraph 2 are at present, in particular: 
in Belgium: 

Impot des personnes physiques/Personenbelasting 
Imp6ot des sociétés/Vennootschapsbelasting 

Imp6t des personnes morales/Rechtspersonenbelasting 
Impot des non-residents/Belasting der niet-verblijfhouders 
in Denmark: 

Indkomstskaten til staten 

Selskabsskat 

Den kommunale indkomstskat 

Den amtskommunale indkomstskat 
Folkepensionsbidragene 

Somandsskatten 

Den serlige indkomstskat 

Kirkeskat 

Formueskat til staten 

Bidrag til dagpengefonden 

in Germany: 

Einkommensteuer 

Korperschaftsteuer 

Verm6ogensteuer 

Gewerbesteuer 

Grundsteuer 

in Greece: 
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DOP0G ELGOSNLATOG Dvolkoav TPCCWTOV 

DOPOS ELGOSNLATOS VOLLKOV TPOCMTWV 

DOPOS AKLVITOV TEPLOVOLAG 

in Spain: 

Impuesto sobre la Renta de las Personas Fisicas 

Impuesto sobre Sociedades 

Impuesto Extraordinario sobre el Patrimonio de las Personas Fiisicas 

in France: 

Impot sur le revenu 

Imp6t sur les sociétés 

Taxe professionnelle 

Taxe fonciére sur les propriétés baties 

Taxe fonciére sur les propriétés non baties 

in Ireland: 

Income tax 

Corporation tax 

Capital gains tax 

Wealth tax 

in Italy: 

Imposta sul reddito delle persone fisiche 

Imposta sul reddito persone giuridiche 

Imposta locale sui redditi 

in Luxembourg: 

Imp6ot sur le revenu des personnes physiques 

Imp6t sur le revenu de collectivités 

Imp6t commercial communal 

Impot sur la fortune 

Impot foncier 

in the Netherlands: 

Inkomstenbelasting 

Vennootschapsbelasting 

Vermogensbelasting 

in Austria: 

Einkommensteuer 

K6perschaftsteuer 

Grandsteuer 

Bodenwertabgabe 

Abgabe von land- und forstwirtschaftlichen Betrieben 

in Portugal: 

Contribuigao predial 

Imposto sobre a industria agricola 

Contribuicao industrial 

Imposto dé capitais 

Imposto profissional 

Imposto complementar 

Imposto de mais-valias 

Imposto sobre o rendimento do petroleo 

Os adicionais devidos sobre os impostos precedentes 

in Finland: 

Valtion tuloverot/de statliga inkomstskatterna i 
Yhteisdjen tulovero/inkomstskatten for samfund 

Kunnallisvero/kommunalskatten 

Kirkollisvero/kyrkoskatten 1sUstEMsiri 110 
Kansanelakevakuutusmaksu/folkpensionsforsakringspremien su5tent 
Sairausvakuutusmaksu/sjukforsakringspremien 
Korkotulon lahdevero/kallskatten pa ranteinkomst Tausizodisws 
Rajoitetusti verovelvollisen lahdevero/kallskatten for begransat skattskyldig “Wawaiaban 
Valtion varallisuusvero/den statliga formégenhetsskatten in 
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Kiinteist6vero/fastighetsskatten 

in Sweden: 

Den statliga inkomstskatten 
SjOmansskatten 

Kupongskatten 

Den sarskilda inkomstskatten for utomlands bosatta 
Den sarskilda inkomstskatten for utomlands bosatta artister m.fl. 
Den statliga fastighetsskatten 

Den kommunala inkomstskatten 
Formogenhetsskatten 

in the United Kingdom: 

Income tax 

Corporation tax 

Capital gains tax 

Petroleum revenue tax 

Development land tax]* 

[in the Czech Republic: 

Dané z prijmu 

Dan z nemovitosti 

Dan dédicka, dan darovaci a dan z prevodu nemovitosti 
Dan z pridané hodnoty 

Spotrebni dané 

in Estonia: 

Tulumaks 

Sotsiaalmaks 

Maamaks 

in Cyprus: 

PMopoc E1oodnyatos 

“EkTaKTN Erodopa ya THY ‘Apova TAS ANLOKpaTLAc 
@Mopoc KedaraovyikOv Kepd@v 
®Mopoc Axivytns IdtoKtnoiac 

in Latvia: 

iedzyvotaju ienakuma nodoklis 
nekustama ypaSuma nodoklis 
uznemumu ienakuma nodoklis 

in Lithuania: 

Gyventoju pajamy mokestis 

Pelno mokestis 

Imoniuy ir organizaciyy nekilnojamojo turto mokestis 
Zemeys mokestis 

Mokestis uz valstybinius gamtos iSteklius 
Mokestis uz aplinkos tersima 

Naftos ir dujy iS8tekliy mokestis 
Paveldimo turto mokestis 

in Hungary: 

szemeélyi j6vedelemado 

tarsasagi ado 

osztalékado 

altalanos forgalmi ado 

jOvedéki add 

épitményado 

telekado 

in Malta: 

Taxxa fugq I-income 

in Poland: 

Podatek dochodowy od osob prawnych 
Podatek dochodowy od osdéb fizyeznych 
Podatek od czynnos’ci cywilnopranych 
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in Slovenia: 

Dohodnina 

Davki ob¢anov 

Davek od dobi¢ka pravnih oseb 

Posebni davek na bilanéno vsoto bank in hranilnic 

in Slovakia: 

dan z prijmov fyzickych os6b 

dan z prijmov pravnickych os6b 

dan z dediéstva 

dan z darovania 

dan z prevodu a prechodu nehnutel’nosti 

dan z nehnutel nosti 

dan z pridanej hodnoty 

spotrebné dane]? 

{in Bulgaria: 

aHbK Bbpxy JOxoyuTe Ha dbusuuecKuTe JIMA 
KOplopaTuBeH TaHbK 

TaHbuu, ybp»KaHu Up U3TOUHNKA 

ajITepHaTHBHU JaHbUM Ha KOpMoOpaTMBHUA DaHbK 
OKOHUAaTeJIeH TOWMUIeH (MaTeHTeH) TaHbK 

in Romania: 

impozitul pe venit 

impozitul pe profit 

impozitul pe veniturile obtinute din Romania de nerezidenti 
impozitul pe veniturile microintreprinderilor 

impozitul pe cladiri 

impozitul pe teren]° 

4, Paragraph | shall also apply to any identical or similar taxes imposed subsequently, whether 
in addition to or in place of the taxes listed in paragraph 3. The competent authorities of the 


Member States shall inform one another and the Commission of the date of entry into force of 
such taxes. 


[5. The expression “competent authority” means: 

in Belgium: 

De minister van financién or an authorised representative 

Le ministre des finances or an authorised representative 

in Denmark: 

Skatteministeren or an authorised representative 

in Germany: 

Der Bundesminister der Finanzen or an authorised representative 
in Greece: 

To Ynovpyeto OikovoutKev or an authorised representative 
in Spain: es "a be 

El Ministro de Economia y Hacienda or an authorised representative ern al . 

in France. Fe 

Le ministre de l'économie or an authorised representative 

in Ireland S barnalsbsy 
The Revenue Commissioners or their authorised representative Obs igkzs 
in Italy: ebsislsi 
[il Capo del Dipartimento per le Politiche Fiscali or his authorised representativesP 9 | 
in Luxembourg: Obs Dlsbsvo 


Le ministre des finances or an authorised representative obsynseaniiqs 
in the Netherlands —=ibsisict 
De minister van financién or an authorised representative “milo 1 
in Austria: omooni-l put sxxsl 
Der Bundesminister fiir Finanzen or an authorised representative ‘brolot i 
in Portugal: rovawe1g deo bo yw@Borlseb ysoishod 


O Ministro da Finangas e do Plano or an miter representative how wobordaeb w2oisbot 
in Finland: i iqoninwyo- to eemnyss boiletsbod 
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Valtiovarainministeri6 or an authorised representative 
Finansministeriet or an authorised representative 

in Sweden: 

[Chefen for Finansdepartementet or his authorised representative]> 
in the United Kingdom 


[The Commissioners of Customs and Excise or an authorised representative for information 
required concerning taxes on insurance premiums and excise duty. 


The Commissioners of Inland Revenue or an authorised representative for all other informa- 
tion]?.]° 
[in the Czech Republic: 

Ministr financi or an authorised representative]* 


[in Estonia: 
Rahandusminister or an authorised representative]* 
[in Cyprus: 
Yrovpyos OrkovoutK@v or an authorised representative]* 
[in Latvia: 
Finansu ministrs or an authorised representative]? 
[in Lithuania: 
Finansu ministras or an authorised representative]* 
[in Hungary: 
A pénzitigyminiszter or an authorised representative]* 
[in Malta: 
[l-Ministru responsabbli ghall-Finanzi or an authorised representative]* 


; 
[in Poland: 
Minister Finansow or an authorised representative]* 


[in Slovenia: 
Minister za finance or an authorised representative]* 


[in Slovakia: 
Minister financii or an authorised representative.]* 
{in Bulgaria: 
M3nboHuTenHUAT WupeKTop Ha HamonasHata arena 3a Wpuxoyute 


in Romania: 
Ministerul Finantelor Publice or an authorised representative. |° 


Simon’s Tax Cases—Européene et Luxembourgeoise d'investissements SA v Directeur général des impéts and another [2008] 
STC 1762. 

Amendments—' Article 1(1) substituted by Council Directive 2004/106 art 1(1) (OJ L 359; 4.12.2004 p 30). Words omitted 
from para (1) are not relevant to this Part of this publication. 

? Article 1(3), (5) substituted by the Act of Accession 1995, art 29, Annex I, see OJ L1, 1.1.95, pp 210, 212. 

3 Words in art 1(5) substituted by Council Directive 2003/93/EC art 1(2) (OJ L 264; 15.10.2003 p 23). 

* Entries in art 1(3), (5) inserted by the Act of Accession 2003, Annex II Chapter 9 para 4 (see OJ L 236; 23.9.2003 p 555). 

° Entries in art 1(5) substituted by Council Directive 2004/56/EC art 1 para 1 (OJ L 127, 29.4,2004 p 70). 

© Entries in art 1(3), (5) inserted by Council Directive 2006/98/EC art 1, Annex para 3(a), (b) (OJ L 363, 20.12.06 p 129. 


Article 2 
Exchange on request 


1. The competent authority of a Member State may request the competent authority of another 
Member State to forward the information referred to in Article 1(1) in’a particular case. The 
competent authority of the requested State need not comply with the request if it appears that 
the competent authority of the State making the request has not exhausted its own usual sources 
of information, which it could have utilised, according to the circumstances, to obtain the 
information requested without running the risk of endangering the attainment of the sought 
after result. 

2. For the purpose of forwarding the information referred to in paragraph 1, the competent 
authority of the requested Member State shall arrange for the conduct of any enquiries 
necessary to obtain such information. 

{In order to obtain the information sought, the requested authority or the administrative 
authority to which it has recourse shall proceed as though acting on its own account or at the 
request of another authority in its own Member State.]' . 


Amendments—! Words inserted by Council Directive 2004/56/EC art 1 para 2 (OJ L 127, 29.4.2004 p70). 
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Article 3 
Automatic exchange of information 


For categories of cases which they shall determine under the consultation procedure laid down 
in Article 9, the competent authorities of the Member States shall regularly exchange the 
information referred to in Article-1(1) without prior request. 


Article 4 
Spontaneous exchange of information 


1. The competent authority of a Member State shall without prior request forward the 
information referred to in Article 1(1), of which it has knowledge, to the competent authority of 
any other Member State concerned, in the following circumstances: 


(a) the competent authority of the one Member State has grounds for supposing that there 
may be a loss of tax in the other Member State: 

(b) a person liable to tax obtains a reduction in or an exemption from tax in the one Member 
State which would give rise to an increase in tax or to liability to tax in the other Member 
State; 

(c) business dealings between a person liable to tax in a Member State and a person liable to 
tax in another Member State are conducted through one or more countries in such a way that 
a Saving in tax may result in one or the other Member State or in both; 

(d) the competent authority of a Member State has grounds for supposing that a saving of 
tax may result from artificial transfers of profits within groups of enterprises; 

(e) information forwarded to the one Member State by the competent authority of the other 
Member State has enabled information to be obtained which may be relevant in assessing 
liability to tax in the latter Member State. 


2. The competent authorities of the Member States may, under the consultation procedure laid 
down in Article 9, extend the exchange of information provided for in paragraph | to cases other 
than those specified therein. 


3. The competent authorities of the Member States may forward to each other in any other case, 
without prior request, the information referred to in Article 1(1) of which they have knowledge. 


Simon’s Tax Cases—Art 4(1)(a), WN v Staatssecretaris van Financien [2001] STC 974. 


Article 5 
Time limit for forwarding information 


The competent authority of a Member State which, under the preceding Articles, is called upon 
to furnish information, shall forward it as swiftly as possible. If it encounters obstacles in 
furnishing the information or if it refuses to furnish the information, it shall forthwith inform 
the requesting authority to this effect, indicating the nature of the obstacles or the reasons for its 
refusal. 


Article 6 
Collaboration by officials of the State concerned 


For the purpose of applying the preceding provisions, the competent authority of the Member 
State providing the information and the competent authority of the Member State for which the 
information is intended may agree, under the consultation procedure laid down in Article 9, to 
authorise the presence in the first Member State of officials of the tax administration of the 
other Member State. The details for applying this provision shall be determined under the same 
procedure. 


Article 7 
Provisions relating to secrecy 


[1. All information made known to a Member State under this Directive shall be kept secret in 
that State in the same manner as information received under its national legislation. In any case, 
such information: 


— may be made available only to the persons directly involved in the assessment of the tax or 
in the administrative control of this assessment, 

— may be made known only in connection with judicial proceedings or administrative 
proceedings involving sanctions undertaken with a view to, or relating to, the making or 
reviewing the tax assessment and only to persons who are directly involved in such proceed- 
ings; such information may, however, be disclosed during public hearings or in judgements if 
the competent authority of the Member State supplying the information raises no objection at 
the time when it first supplies the information, 

— shall in no circumstances be used other than for taxation purposes or in connection with 
judicial proceedings or administrative proceedings involving sanctions undertaken with a view 
to, or in relation to, the making or reviewing of the tax assessment. OW) Leetnsurt 
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In addition, Member States may provide for the information referred to in the first subpara- 
graph to be used for assessment of other levies, duties and taxes covered by Article 2 of Directive 
76/308/EEC.]' 


2. Paragraph | shall not oblige a Member State whose legislation or administrative practice lays 
down, for domestic purposes, narrower limits than those contained in the provisions of that 
paragraph, to provide information if the State concerned does not undertake to respect those 
narrower limits. 


3. Notwithstanding paragraph 1, the competent authorities of the Member State providing the 
information may permit it to be used for other purposes in the requesting State, if, under the 
legislation of the informing State, the information could, in similar circumstances, be used in the 
informing State for similar purposes. 


4. Where a competent authority of a Member State considers that information which it has 
received from the competent authority of another Member State is likely to be useful to the 
competent authority of a third Member State, it may transmit it to the latter competent 
authority with the agreement of the competent authority which supplied the information. 


Amendments—' Paragraph | substituted by Council Directive 2004/56/EC art 1 para 3 (OJ L 127, 29.4.2004 p 70). 


Article 8 
Limits to exchange of information 


y [I. This Directive does not impose any obligation upon a Member State from which information 
is requested to carry out inquiries or to communicate information, if it would be contrary to its 
legislation or administrative practices for the competent authority of that State to conduct such 
inquiries or to collect the information sought.]! 


2. The provision of information may be refused where it would lead to the disclosure of a 
commercial, industrial or professional secret or of a commercial process, or of information 
whose disclosure would be contrary to public policy. 


[3. The competent authority of a Member State may decline transmission of information when 

the Member State requesting it is unable, for reasons of fact or law, to provide the same type of 

information.]! 

Simon’s Tax Cases—Euiropéene et Luxembourgeoise d’investissements SA y Directeur général des impots and another [2008] 
STC 1762. 

Amendments—' Paragraphs 1, 3 substituted by Council Directive 2004/56/EC art 1 para 4 (OJ L 127, 29.4.2004 p 70). 


[Article 8a 
Notification 


1. At the request of the competent authority of a Member State, the competent authority of 
another Member State shall, in accordance with the rules governing the notification of similar 
instruments in the requested Member State, notify the addressee of all instruments and decisions 
which emanate from the administrative authorities of the requesting Member State and concern 
the application in its territory of legislation on taxes covered by this Directive. 


2. Requests for notification shall indicate the subject of the instrument or decision to be notified 
and shall specify the name and address of the addressee, together with any other information 
which may facilitate identification of the addressee. 


3. The requested authority shall inform the requesting authority immediately of its response to 
the request for notification and shall notify it, in particular, of the date of notification of the 
decision or instrument to the addressee.]! 


Cross references—See F(No 2)A 2005 s 68 (further provisions regarding notification). 
Amendments—' Articles 8a and 8b inserted by Council Directive 2004/56/EC art 1 para 5 (OJ L 127, 29.4.2004 p 70). 


[Article 8b 
Simultaneous controls 


1. Where the tax situation of one or more persons liable to tax is of common or complementary 
interest to two or more Member States, those States may agree to conduct simultaneous controls, 
in their own territory, with a view to exchanging the information thus obtained, whenever they 
would appear to be more effective than controls conducted by one Member State alone. 


2. The competent authority in each Member State shall identify independently the persons liable 
to tax whom it intends to propose for simultaneous control. It shall notify the respective 
competent authorities in the other Member States concerned of the cases which, in its view, 
should be subject to simultaneous control. It shall give reasons for its choice, as far as possible, 
by providing the information which led to its decision. It shall specify the period of time during 
which such controls should be conducted. 

3. The competent authority of each Member State concerned shall decide whether it wishes to 
take part in the simultaneous control. On receipt of a proposal for a simultaneous control, the 
competent authority shall confirm its agreement or communicate its reasoned refusal to its 
counterpart authority. 
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4. Each competent authority of the Member States concerned shall appoint a representative 
with responsibility for supervising and coordinating the control operation.]' 


Amendments—! Articles 8a and 8b inserted by Council Directive 2004/56/EC art 1 para 5 (OJ L 127, 29.4.2004 p 70). 


Article 9 
Consultations 


1. For the purposes of the implementation of this Directive, consultations shall be held, if 
necessary in a Committee, between: 


—— the competent authorities of the Member States concerned at the request of either, in 
respect of bilateral questions, 

— the competent authorities of all the Member States and the Commission, at the request of 
one of those authorities or the Commission, in so far as the matters involved are’not solely of 
bilateral interest. ; 


2. The competent authorities of the Member States may communicate directly with each other. 
The competent authorities of the Member States may by mutual agreement permit authorities 
designated by them to communicate directly with each other in specified cases’ or in certain 
categories of cases. 

3. Where the competent authorities make arrangements on bilateral matters covered by. this 
Directive other than as regards individual cases, they shall as soon as possible inform the 
Commission thereof. The Commission shall in turn notify the competent authorities of the other 
Member States. 


Article 10 
Pooling of experience 


The Member States shall, together with the Commission, constantly monitor the co-operation 
procedure provided for in this Directive and shall pool their experience, especially in the field of 
transfer pricing within groups of enterprises, with a view to improving such co-operation and, 
where appropriate, drawing up a body of rules in the fields concerned. 


Article 11 
Applicability of wider-ranging provisions of assistance 


The foregoing provisions shall not impede the fulfilment of any wider obligations to exchange 
information which might flow from other legal acts. 


Article 12 
Final provisions 


1. Member States shall bring into force, the necessary laws, regulations and administrative 
provisions in order to comply with this Directive not later than 1 January, 1979 and shall 
forthwith communicate them to the Commission. 


2. Member States shall communicate to the Commission the texts of. any; important provisions 
of national law which they subsequently adopt in the field covered by this Directive. 


Article 13 
This Directive is addressed to the Member States. 
Done at Brussels, 19 December 1977. 


Council Regulation 
of 25 July 1985 
on the European Economic Interest Grouping (EEIG) 
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(2137/85/EEC) 
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Note—See OJ L199, 31.7.85, p 1. ya a our ¥ 
THE COUNCIL OF THE EUROPEAN COMMUNITY, 4 i TORTS Ww 

Having regard to the Treaty establishing the European Economic Community, and in particular 
Article 235! thereof, 301s MH VITIONIGS MIMO sik . 
Having regard to the proposal from the Commission, Meas 4 TATED 

i fl dt 23 TORIUS JMSISc iy 

Having regard to the opinion of the Economic and Social Committee, eisolett 9H! saib vi 
Whereas a harmonious development of economic activities and a continuous and ‘balanced 
expansion throughout the Community depend on the establishment /and smooth functioning of 
a common market offering conditions analogous to those of a national market; whereas to bring 


about this single market and to increase its: unity a legal framework which) facilitates. the 
adaptation of their activities to the economic conditions of the Community should:be created 


} 
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for natural persons, companies, firms and other legal bodies in particular; whereas to that end it 
is necessary that those natural persons, companies, firms and other legal bodies should be able to 
cooperate effectively across frontiers; 


Whereas cooperation of this nature can encounter legal, fiscal or psychological difficulties; 
whereas the creation of an appropriate Community legal instrument in the form of a European 
Economic Interest. Grouping would contribute to the achievement of the abovementioned 
objectives and therefore proves necessary; 


Whereas the Treaty does not provide the necessary powers for the creation of such a legal 
instrument; 


Whereas a grouping’s ability to adapt to economic conditions must be guaranteed by the 
considerable freedom for its members in their contractual relations and the internal organisation 
of the grouping; 
Whereas a grouping differs from a firm or company principally in its purpose, which is only to 
facilitate or develop the economic activities of its members to enable them to improve their own 
results; whereas, by reason of that ancillary nature, a grouping’s activities must be related to the 
economic activities of its members but not replace them so that, to that extent, for example, a 
grouping may not itself, with regard to third parties, practise a profession, the concept of 
economic activities being interpreted in the widest sense; 
Whereas access to grouping form must be made as widely available as possible to natural 
persons, companies, firms and other legal bodies, in keeping with the aims of this Regulation; 
whereas this Regulation shall not, however, prejudice the application at national level of legal 
rules and/or ethical codes concerning the conditions for the pursuit of business and professional 
activities; 
Whereas this Regulation does not itself confer on any person the right to participate in a 
grouping, even where the conditions it lays down are fulfilled; 
Whereas the power provided by this Regulation to prohibit or restrict participation in grouping 
on grounds of public interest is without prejudice to the laws of Member States which govern 
the pursuit of activities and which may provide further prohibitions or restrictions or otherwise 
control or supervise participation in a grouping by any natural person, company, firm or other 
legal body or any class of them; 
Whereas, to enable’a grouping to achieve its purpose, it should be endowed with legal capacity 
and provision should be made for it tobe represented vis-a-vis third parties by an organ legally 
separate from its membership; 
Whereas the protection of third parties requires widespread publicity; whereas the members of a 
grouping have unlimited joint and several liability for the grouping’s debts and other liabilities, 
including those relating to tax or social security, without, however, that principle’s affecting the 
freedom to exclude or restrict the liability of one or more of its members in respect of a 
particular debt or other liability by means of a specific contract between the grouping and a 
third party; 
Whereas matters relating to the status or capacity of natural persons and to the capacity of legal 
persons are governed by national law; ~ 
Whereas the grounds for winding up which are peculiar to the grouping should be specific while 
referring to national law for its liquidation and the conclusion thereof; 
Whereas groupings are subject to national laws relating to insolvency and cessation of payments; 
whereas such laws may provide other grounds for the winding up of groupings; 
Whereas this Regulation provides that the profits or losses resulting from the activities of a 
grouping shall be taxable only in the hands of its members; whereas it is understood that 
otherwise national tax laws apply, particularly as regards the apportionment of profits, tax 
procedures and any obligations imposed by national tax law; 
Whereas in matters not covered by this Regulation the laws of the Member States and 
Community law are applicable, for example with regard to: 

— social and labour laws, 

— competition law, 

— intellectual property law; 
Whereas the activities of groupings are subject to the provisions of Member States’ laws on the 
pursuit and supervision of activities; whereas in the event of abuse or circumvention of the laws 
of a Member State by a grouping or its members that Member State may impose appropriate 
sanctions; 
Whereas the Member States are free to apply or to adopt any laws, regulations or administrative 
measures which do not conflict with the scope or objectives of this Regulation; 
Whereas this Regulation must enter into force immediately in its entirety; whereas the implemen- 
tation of some provisions must nevertheless be deferred in order to allow the Member States first 
to set up the necessary machinery for the registration of groupings in their territories and the 
disclosure of certain matters relating to groupings; whereas, with effect from the date of 
implementation, of this Regulation, groupings set up may operate without territorial restrictions, 


Note—' Article 235 renumbered article 308 by the Treaty of Amsterdam ratified on 1 May 1999 (OJ C340 10.11.97 p 1). 
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HAS ADOPTED THIS REGULATION: 


Article 1 
1. European Economic Interest Groupings shall be formed upon the terms, in the manner and 
with the effects laid down in this Regulation. 


Accordingly, parties intending to form a grouping must conclude a contract and have the 
registration provided for in Article 6 carried out. 

2. A grouping so formed shall, from the date of its registration as provided for in Article 6, have 
the capacity, in its own name, to have rights and obligations of all kinds, to make contracts or 
accomplish other legal acts, and to sue and be sued. 


3. The Member States shall determine whether or not groupings registered at their registries, 
pursuant to Article 6, have legal personality. 


Article 2 

1. Subject to the provisions of this Regulation, the law applicable, on the one hand, to the 
contract for the formation of a grouping, except as regards matters relating to the status or 
capacity of natural persons and to the capacity of legal persons and, on the other hand, to the 
internal organisation of a grouping shall be the internal law of the State in which the official 
address is situated, as laid down in the contract for the formation of the grouping. 


2. Where a State comprises several territorial units, each of which has its own rules of law 
applicable to the matters referred to in paragraph 1, each territorial unit shall be considered as a 
State for the purposes of identifying the law applicable under this Article. 


Article 3 


1. The purpose of a grouping shall be to facilitate or develop the economic activities of its 
members and to improve or increase the results of those activities; its purpose is not to make 
profits for itself. Its activity shall be related to the economic activities of its members and must 
not be more than ancillary to those activities. 
2. Consequently, a grouping may not: 
(a) exercise, directly or indirectly, a power of management or supervision over its members’ 
own activities or over the activities of another undertaking, in particular in the fields of 
personnel, finance and investment; 
(b) directly or indirectly, on any basis whatsoever, hold shares of any kind in a member 
undertaking; the holding of shares in another undertaking shall be possible only in so far as it 
F peveseay for the achievement of the grouping’s objects and if it is done on its members’ 
ehalf; 
(c) employ more than 500 persons; 
(d) be used by a company to make a loan to a director of a company, or any person connected 
with him, when the making of such loans is restricted or controlled under the Member States’ 
laws governing companies. Nor must a grouping be used for the transfer of any property 
between a company and a director, or any person connected with him, except to the extent 
allowed by the Member States’ laws governing companies. For the purposes of this provision 
the making of a loan includes entering into any transaction or arrangement of similar effect, 
and property includes moveable and immovable property; 
(e) be a member of another European Economic Interest Grouping. 


Article 4 
1. Only the following may be members of a grouping: 


(a) companies or firms within the meaning of the second paragraph of Article 58' of the 
Treaty and other legal bodies governed by public or private law, which have been formed in 
accordance with the law of a Member State and which have their registered or statutory office 
and central administration in the Community; where, under the law of a Member State, a 
company, firm or other legal body is not obliged to have a registered or statutory office, it 
shall be sufficient for such a company, firm or other legal body to have its central 
administration in the Community; 
(5) natural persons who carry on any industrial, commercial, craft or agricultural activity or 
who provide professional or other services in the Community. i 

2. A grouping must comprise at least: iste 998 
(a) two companies, firms or other legal bodies, within the meaning of paragraph t, which 
have their central administrations in different Member States, or lah os Sig 
(5) two natural persons, within the meaning of paragraph 1, who carry on their principal 
activities in different Member States, or lugsS} sid ; 
(c) a company, firm or other legal body within the meaning of paragraph 1 and:a natural 
person, of which the first has its central administration in one Member State.and the second 
carries on his principal activity in another Member State. in iTaedOesuEciont| 


3. A Member State may provide that groupings registered at its registries in accordance with 
Article 6 may have no more than 20 members. For this purpose, that Member State may provide 
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that, in accordance with its laws, each member of a legal body formed under its laws, other than 
a registered company, shall be treated as a separate member of a grouping. 


4. Any Member State may, on grounds of that State’s public interest, prohibit or restrict 
es a in groupings by certain classes of natural persons, companies, firms, or other legal 
odies. 


Note—"' Article 58 renumbered article 48 by the Treaty of Amsterdam ratified on 1 May 1999. 


Article 5 
A contract for the formation of a grouping shall include at least: 


(a) the name of the grouping preceded or followed either by the words “European Economic 
Interest Grouping” or by the initials ‘EEIG’, unless those words or initials already form part 
of the name; 

(b) the official address of the grouping; 

(c) the objects for which the grouping is formed; 

(d) the name, business name, legal form, permanent address or registered office, and the 
number and place of registration, if any, of each member of the grouping; 

(e) the duration of the grouping, except where this is indefinite. 


Article 6 
A grouping shall be registered in the State in which it has its official address, at the registry 
designated pursuant to Article 39(1). 


Article 7 
A contract for the formation of a grouping shall be filed at the registry referred to in Article 6. 
The following documents and particulars must also be filed at that registry: 


(a) any amendment to the contract for the formation of a grouping, including any change in 
the composition of a grouping; 

(6) notice of the setting up or closure of any establishment of the grouping; 

(c) any judicial decision establishing or declaring the nullity of a grouping, in accordance with 
Article 15; 

(d) notice of the appointment of the manager or managers of a grouping, their names and 
any other identification particulars required by the law of the Member State in which the 
register is kept, notification that they may act alone or must act jointly, and the termination of 
any manager’s appointment; 

(e) notice of a member’s assignment of his participation in a grouping or a proportion 
thereof, in accordance with Article 22(1); 

(f) any decision by members ordering or establishing the winding up of a grouping, in 
accordance with Article 31, or any judicial decision ordering such winding up, in accordance 
with Articles 31 or 32; 

(g) notice of the appointment of the liquidator or liquidators of a grouping, as referred to in 
Article 35, their names and any other identification particulars required by the law of the 
Member State in which the register is kept, and the termination of any liquidator’s appoint- 
ment; 

(h) notice of the conclusion of a grouping’s liquidation, as referred to in Article 35(2); 

(i) any proposal to transfer the official address, as referred to in Article 14(1); 

(j) any clause exempting a new member from the payment of debts and other liabilities which 
originated prior to his admission, in accordance with Article 26(2). 


Article 8 
The following must be published, as laid down in Article 39, in the gazette referred to in 
paragraph 1| of that Article: 
(a) the particulars which must be included in the contract for the formation of a grouping, 
pursuant to Article 5, and any amendments thereto; 
(b) the number, date and place of registration as well as notice of the termination of that 
registration; 
(c) the documents and particulars referred to in Article 7(b) to (/). 
The particulars referred to in (a) and (b) must be published in full. The documents and 
particulars referred to in (c) may be published either in full or in extract form or by means of a 
reference to their filing at the registry, in accordance with the national legislation applicable. 


Article 9 

1. The documents and particulars which must be published pursuant to this Regulation may be 
relied on by a grouping as against third parties under the conditions laid down by the national 
law applicable pursuant to Article 3 (5) and (7) of Council Directive 68/151/EEC of 9 March 
1968 on coordination of safeguards which, for the protection of the interests of members and 
others, are required by Member States of companies within the meaning of the second 
paragraph of Article 58! of the Treaty, with a view to making such safeguards equivalent 
throughout the Community. 
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2. If activities have been carried on on behalf of a grouping before its registration in accordance 
with Article 6 and if the grouping does not, after its registration, assume the obligations arising 
out of such activities, the natural persons, companies, firms or other legal bodies which carried 
on those activities shall bear unlimited joint and several liability for thems...» « 


Note—! Article 58 renumbered article 48 by the Treaty of Amsterdam ratified on 1 May 1999. 


Article 10 

Any grouping establishment situated in a Member State other than that in which the official 
address is situated shall be registered in that State. For the purpose of such registration, a 
grouping shall file, at the appropriate registry in that Member State, copies of the documents 
which must be filed at the registry of the Member State in which the official address, is situated, 
together, if necessary, with a translation which conforms with the practice of the registry where 
the establishment is registered. ‘ 


Article 11 
Notice that a grouping has been formed or that the liquidation of a grouping has been 
concluded stating the number, date and place of registration and the date, place and title of 
publication, shall be given in the Official Journal of the European Communities after it has been 
published in the gazette referred to in Article 39(1). 


Article 12 


The official address referred to in the contract for the formation of a grouping must be situated 
in the Community. 


The official address must be fixed either: 
(a) where the grouping has its central administration, or 
(b) where one of the members of the grouping has its central administration or, in the case of 
a natural person, his principal activity, provided that the grouping carries on an activity there. 


Article 13 
The official address of a grouping may be transferred within the Community. ' 
When such a transfer does not result in a change in the law applicable pursuant to Article 2, the 


decision to transfer shall be taken in accordance with the conditions laid down in, the contract 
for the formation of the grouping. or 


Article 14 


1. When the transfer of the official address results in a change in the law applicable pursuant to 
Article 2, a transfer proposal must be drawn up, filed and published in accordance with the 
conditions laid down in Articles 7 and 8. PITT: cl 


No decision to transfer may be taken for two months after publication of the proposal. Any such 
decision must be taken by the members of the grouping unanimously. The transfer shall take 
effect on the date on which the grouping is registered, in accordance with Afticlé 6, at the 
registry for the new official address. That registration may not be effected until evidence has been 
produced that the proposal to transfer the official address has been published. ~~” 

2. The termination of a grouping’s registration at the registry for its old official address may not 
be effected until evidence has been produced that the grouping has been registered at the registry 
for its new official address. 5 Pe 


3. Upon publication of a grouping’s new registration the new official address may be reliedjon as 
against third parties in accordance with the conditions referred to in Article 9(1); however, as 
long as the termination of the grouping’s registration at the registry for the ¢ icial address 
has not been published, third parties may continue to rely on the old official address unless the 
grouping proves that such third parties were aware of the new official address. Hy 


UIDTAG Sr 


4. The laws of a Member State may provide that, as regards groupings registere er Article 6 
in that Member State, the transfer of an official address which would recut in change of the 


law applicable shall not take effect if, within the two-month period Esferred foam ar graph |, a 
competent authority in that Member State opposes it. Such opposition may | ised only on 
grounds of public interest. Review by a judicial authority must be possible, 


) or Ol betwbiet sueluoinisg 


Article 15 ' yn orl te gnilft 4Sd7 63 son 
1. Where the law applicable to a grouping by virtue of Article 2 provides for the nullity of at 
grouping, such nullity must be established or declared by judicial decision However, the cou 
which the matter is referred must, where it is possible for the aftaite Of ‘the grouping be put in 
order, allow time to permit that to be done. SO) ee ee Re tee 


au (27* 
2. The nullity of 2 grouping shall entail its liquidation in 


down in Article 3 aie. cry 16) 2a vdeo wd "oa. grorlto 
3. A decision establishing or declaring the nullity of a grouping may ied i 
parties in accordance with the conditions laid down in Article 9(1). “es. 200) ‘wodeuets 


' 
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Such a decision shall not of itself affect the validity of liabilities, owed by or to a grouping, 
which originated before it could be relied on as against third parties in accordance with the 
conditions laid down in the previous subparagraph. 


Article 16 

1. The organs of a grouping shall be the members acting collectively and the manager or 
managers. 

A contract for the formation of a grouping may provide for other organs; if it does it shall 
determine their powers. 

2. The members of a grouping, acting as a body, may take any decision for the purpose of 
achieving the objects of the grouping. 


Article 17 
1. Each member shall have one vote. The contract for the formation of a grouping may, however, 
give more than one vote to certain members, provided that no one member holds a majority of 
the votes. 
2. A unanimous decision by the members shall be required to: 
(a) alter the objects of a grouping; 
(b) alter the number of votes allotted to each member; 
(c) alter the conditions for the taking of decisions; 
(d) extend the duration of a grouping beyond any period fixed in the contract for the 
formation of the grouping; 
(e) alter the contribution by every member or by some members to the grouping’s financing; 
(f) alter any other obligation of a member, unless otherwise provided by the contract for the 
formation of the grouping; 
(g) make any alteration to the contract for the formation of the grouping not covered by this 
paragraph, unless otherwise provided by that contract. 
3. Except where this Regulation provides that decisions must be taken unanimously, the contract 
for the formation of a grouping may prescribe the conditions for a quorum and for a majority, in 
accordance with which the decisions, or some of them, shall be taken, Unless otherwise provided 
for by the contract, decisions shall be taken unanimously. 
4. On the initiative of a manager or at the request of a member, the manager or managers must 
arrange for the members to be consulted so that the latter can take a decision. 


Article 18 


Each member shall be entitled to obtain information from the manager or managers concerning 
the grouping’s business and to inspect the grouping’s books and business records. 


Article 19 
1. A grouping shall be managed by one or more natural persons appointed in the contract for the 
formation of the grouping or by decision of the members. 
No person may be a manager of a grouping if: 
— by virtue of the law applicable to him, or 5 ' 
— by virtue of the internal law of the State in which the grouping has its official address, or 
— following a judicial or administrative decision made or recognised in a Member State 
he may not belong to the administrative or management body of a company, may not manage 
an undertaking or may not act as manager of a European Economic Interest Grouping. 
2. A Member State may, in the case of groupings registered at their registries pursuant to 
Article 6, provide that legal persons may be managers on condition that such legal persons 
designate one or more natural persons, whose particulars shall be the subject of the filing 
provisions of Article 7(d) to represent them. 
If a Member State exercises this option, it must provide that the representative or representatives 
shall be liable as if they were themselves managers of the groupings concerned. 
The restrictions imposed in paragraph | shall also apply to those representatives. 
3. The contract for the formation of a grouping or, failing that, a unanimous decision by the 
members shall determine the conditions for the appointment and removal of the manager or 
managers and shall lay down their powers. 


Article 20 

1. Only the manager or, where there are two or more, each of the managers shall represent a 
grouping in respect of dealings with third parties. 

Each of the managers shall bind the grouping as regards third parties when he acts on behalf of 
the grouping, even where his acts do not fall within the objects of the grouping, unless the 
grouping proves that the third party knew or could not, under the circumstances, have been 
unaware that the act fell outside the objects of the grouping; publication of the particulars 
referred to in Article 5(c) shall not of itself be proof thereof. 
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No limitation on the powers of the manager or managers, whether deriving from the contract for 
the formation of the grouping or from a decision by the members, may be:relied on as against 
third parties even if it is published. 

2. The contract for the formation of the grouping may provide that the grouping shall be validly 
bound only by two or more managers acting jointly. Such a clause may be relied on as against 
third parties in accordance with the conditions referred to in Article 9(1) only if it is published in 
accordance with Article 8. 


Article 21 "1 

1. The profits resulting from a grouping’s activities shall be deemed to be the profits of the 
members and shall be apportioned among them in the proportions laid down in the contract for 
the formation of the grouping or, in the absence of any such provision, in equal shares. 

2. The members of a grouping shall contribute to the payment of the amount by which 
expenditure exceeds income in the proportions laid down in the contract for the formation of the 
grouping or, in the absence of any such provision, in equal shares. 


Article 22 

1. Any member of a grouping may assign his participation in the grouping, or a proportion 
thereof, either to another member or to a third party; the assignment shall not take effect 
without the unanimous authorisation of the other members. 

2. A member of a grouping may use his participation in the grouping as security.only after the 
other members have given their unanimous authorisation, unless otherwise laid down in the 
contract for the formation of the grouping. The holder of the security may not at any time 
become a member of the grouping by virtue of that security. 


Article 23 
No grouping may invite investment by the public. 


Article 24 


1. The members of a grouping shall have unlimited joint and several liability for its debts and 
oat liabilities of whatever nature. National law shall determine the consequences of such 
lability. 

2. Creditors may not proceed against a member for payment in respect of debts and other 
liabilities, in accordance with the conditions laid down in paragraph 1, before the liquidation of 
a grouping is concluded, unless they have first requested the grouping to pay and payment has 
not been made within an appropriate period. 


Article 25 
Letters, order forms and similar documents must indicate legibly: 


(a) the name of the grouping preceded or followed either by the words “European Economic 
aaa Grouping” or by the initials “EEIG”, unless those words or initials already occur in 
the name; 

(b) the location of the registry referred to in Article 6, in which the grouping is registered, 
together with the number of the grouping’s entry at the registry; 

(c) the grouping’s official address; 

(d) where applicable, that the managers must act jointly; 

(e) where applicable, that the grouping is in liquidation, pursuant to Articles 15, 31, 32 or 36. 


Every establishment of a grouping, when registered in accordance with Article 10, must give the 
above particulars, together with those relating to its own registration, on the documents referred 
to in the first paragraph of this Article uttered by it. 


Article 26 


1. A decision to admit new members shall be taken unanimously by the members of the 
grouping. 
2. Every new member shall be liable, in accordance with the conditions laid down in Article 24, 


for the grouping’s debts and other liabilities, including those arising out of the grouping’s 
activities before his admission. 


He may, however, be exempted by a clause in the contract for the formation of the grouping or in 
the instrument of admission from the payment of debts and other liabilities which originated 
before his admission. Such a clause may be relied on as against third parties, under the 
conditions referred to in Article 9(1), only if it is published in accordance with Article 8... 


Article 27 | roe ee 
1. A member of a grouping may withdraw in accordance with the conditions laid down in the 


contract for the formation of a grouping or, in the absence of such conditions, with the 
unanimous agreement of the other members. (ts? celawotttctarttimersurss 


Any member of a grouping may, in addition, withdraw on just and proper grounds. 
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2. Any member of a grouping may be expelled for the reasons listed in the contract for the 
formation of the grouping and, in any case, if he seriously fails in his obligations or if he causes 
or threatens to cause serious disruption in the operation of the grouping. 


Such expulsion may occur only by the decision of a court to which joint application has been 
made by a majority of the other members, unless otherwise provided by the contract for the 
formation of a grouping. 


Article 28 


1. A member of a grouping shall cease to belong to it on death or when he no longer complies 
with the conditions laid down in Article 4(1). 

In addition, a Member State may provide, for the purposes of its liquidation, winding up, 
insolvency or cessation of payments laws, that a member shall cease to be a member of any 
grouping at the moment determined by those laws. 

2. In the event of the death of a natural person who is a member of a grouping, no person may 
become a member in his place except under the conditions laid down in the contract for the 
formation of the grouping or, failing that, with the unanimous agreement of the remaining 
members. 


Article 29 

As soon as a member ceases to belong to a grouping, the manager or managers must inform the 
other members of that fact; they must also take the steps required as listed in Articles 7 and 8. In 
addition, any person concerned may take those steps. 


Article 30 

Except where the contract for the formation of a grouping provides otherwise and without 
prejudice to the rights acquired by a person under Articles 22(1) or 28(2), a grouping shall 
continue to exist for the remaining members after a member has ceased to belong to it, in 
accordance with the conditions laid down in the contract for the formation of the grouping or 
determined by unanimous decision of the members in question. 


Article 31 
|. A grouping may be wound up by a decision of its members ordering its winding up. Such a 
decision shall be taken unanimously, unless otherwise laid down in the contract for the 
formation of the grouping. 
2. A grouping must be wound up by a decision of its members: 
(a) noting the expiry of the period fixed in the contract for the formation of the grouping or 
the existence of any other cause for winding up provided for in the contract, or 
(b) noting the accomplishment of the grouping’s purpose or the impossibility of pursuing it 
further. 
Where, three months after one of the situation referred to in the first subparagraph has 
occurred, a members’ decision establishing the winding up of the grouping has not been taken, 
any member may petition the court to order winding up. 
3. A grouping must also be wound up by a decision of its members or of the remaining member 
when the conditions laid down in Article 4(2) are no longer fulfilled. 
4. After a grouping has been wound up by decision of its members, the manager or managers 
must take the steps required as listed in Articles 7 and 8. In addition, any person concerned may 
‘ake those steps. 


Article 32 

|. On application by any person concerned or by a competent authority, in the event of the 
nfringement of Articles 3, 12 or 31(3), the court must order a grouping to be wound up, unless 
ts affairs can be and are put in order before the court has delivered a substantive ruling. 

2. On applications by a member, the court may order a grouping to be wound up on just and 
proper grounds. 

3. A Member State may provide that the court may, on application by a competent authority, 
order the winding up of a grouping which has its official address in the State to which that 
authority belongs, wherever the grouping acts in contravention of that State’s public interest, if 
the law of that State provides for such a possibility in respect of registered companies or other 
egal bodies subject to it. 


Article 33 

When a member ceases to belong to a grouping for any reason other than the assignment of his 
rights in accordance with the conditions laid down in Article 22 (1), the value of his rights and 
obligations shall be determined taking into account the assets and liabilities of the grouping as 
they stand when he ceases to belong to it. 


The value of the rights and obligations of a departing member may not be fixed in advance. 
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Article 34 : 
Without prejudice to Article 37(1), any member who ceases to belong to a grouping shall remain 
answerable, in accordance with the conditions laid down in Article 24, for the debts and other 
liabilities arising out of the grouping’s activities before he ceased to bea member. 


Article 35 

1. The winding up of a grouping shall entail its liquidation. 

2. The liquidation of a grouping and the conclusion of its liquidation shall be governed by 
national law. 

3. A grouping shall retain its capacity, within the meaning of Article 1(2), until its liquidation is 
concluded. 


4. The liquidator or liquidators shall take the steps required as listed in Articles 7 and 8. 


Article 36 


Groupings shall be subject to national laws governing insolvency and cessation of payments. The 
commencement of proceedings against a grouping on grounds of its insolvency or cessation of 
payments shall not by itself cause the commencement of such proceedings against its members. 


Article 37 


1. A period of limitation of five years after the publication, pursuant to Article 8, of notice of a 
member’s ceasing to belong to a grouping shall be substituted for any longer period which may 
be laid down by the relevant national law for actions against that member in connection with 
debts and other liabilities arising out of the grouping’s activities before he ceased to be a 
member. 


2. A period of limitation of five years after the publication, pursuant to Article 8, of notice of 
the conclusion of the liquidation of a grouping shall be substituted for any longer period which 
may be laid down by the relevant national law for actions against a member of the grouping in 
connection with debts and other liabilities arising out of the grouping’s activities. 


Article 38 


Where a grouping carries on any activity in a Member State in contravention of that State’s 
public interest, a competent authority of that State may prohibit that activity. Review of that 
competent authority’s decision by a judicial authority shall be possible. 


Article 39 


1. The Member States shall designate the registry or registries responsible for effecting the 
registration referred to in Articles 6 and 10 and shall lay down the rules governing registration. 
They shall prescribe the conditions under which the documents referred to in Articles 7 and 10 
shall be filed. They shall ensure that the documents and particulars referred to in Article 8 are 
published in the appropriate official gazette of the Member State in which the ‘grouping has its 


official address, and may prescribe the manner of publication of the documents ‘and particulars 
referred to in Article 8(c). i 


The Member States shall also ensure that anyone may, at the appropriate registry pursuant to 
Article 6 or, where appropriate, Article 10, inspect the documents referred to 'in/Article’ 7 and 
obtain, even by post, full or partial copies thereof. 

The Member States may provide for the payment of fees in connection with the ‘operations 
referred to in the preceding subparagraphs; those fees may not, however, exceed the administra- 
tive cost thereof. 

2. The Member States shall ensure that the information to be published in the Official Journal of 
the European Communities pursuant to Article, 11 is forwarded. to. the Office. for, Official 


Publications of the European Communities within one month of its publication, in the official 
gazette referred to in paragraph 1. bas ad: 


3. The Member States shall provide for appropriate penalties in the event of failure to comply 
bh ihe provisions of Articles 7, 8 and 10 on disclosure and in the event of failure to comply 
wit ticle 25, PRA 
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Tact 
Article 40 ocuadaiiemamiaes 
The profits or losses resulting from the activities of a grouping shall be taxable only in the hands 
of its members. Lisgel 


ot joadtae 2dibodis 
Article 41 SF alos 
|. The Member States shall take the measures required by virtue of Article 39 before 1 July 1989. 
They shall immediately communicate them to the Commission.») 1) 905) ai ide 


2. For information purposes, the Member ‘States shall inform the Commission of the classes of 
natural persons, companies, firms and other legal bodies which they prohibit from participati: 
in groupings pursuant to Article 4(4). The Commission shall inform:the other Member States. 


11333 EC Treaty and Legislation 88/361/EEC 


Article 42 


1. Upon the adoption of this Regulation, a Contact Committee shall be set up under the 
auspices of the Commission. Its function shall be: 

(a) to facilitate, without prejudice to Articles 169 and 170! of the Treaty, application of this 

Regulation through regular consultation dealing in particular with practical problems arising 

in connection with its application; 

(b) to advise the Commission, if necessary, on additions or amendments to this Regulation. 
2. The Contact Committee shall be composed of representatives of the Member States and 
representatives of the Commission. The chairman shall be a representative of the Commission. 
The Commission shall provide the secretariat. 

3. The Contact Committee shall be convened by its chairman either on his own initiative or at 
the request of one of its members. 


Note—' Articles 169 and 170 renumbered articles 226 and 227 respectively by the Treaty of Amsterdam ratified on 1 May 
1999. 


Article 43 

This Regulation shall enter into force on the third day following its publication in the Official 
Journal of the European Communities. 

It shall apply from 1 July 1989, with the exception of Articles 39, 41 and 42 which shall apply as 
from the entry into force of the Regulation. 


This Regulation shall be binding in its entirety and directly applicable in all Member States. 
Done at Brussels, 25 July 1985. 


Council Directive of 
24 June 1988 
for the implementation of Article 67 of the Treaty 


(88/361/EEC) 


Note—See OJ L178 08.07.88, p 5. 

Statement of Practice SP 2/92—Transactions within TA 1988 s 765A—movements of capital between residents of EC 

member states. 

Cross references—See the Movements of Capital (Required Information) Regulations, SI. 1990/1671, ante. 

Note—The provisions of this Directive are applied with adaptations to the European Economic Area by the Agreement on 
the European Economic Area concluded on 13 December 1993 art 40, Annex XII, as amended. 

Article 67 was substituted by article 73b by the Treaty on European Union signed at Maastricht on 7 February 1992. 
Article 73b was renumbered article 56 by the Treaty of Amsterdam, which was ratified on 1 May 1999. 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Economic Community, and in particular 
Articles 69 and 70(1)! thereof, 


Having regard to the proposal from the Commission, submitted following consultation with the 
Monetary Committee (OJ No C26, 1.2.1988, p 1), 


Having regard to the opinion of the European Parliament (opinion delivered on 17 June 1988 
(not yet published in the Official Journal)), 


Whereas Article 8a” of the Treaty stipulates that the internal market shall comprise an area 
without internal frontiers in which the free movement of capital is ensured, without prejudice to 
the other provisions of the Treaty; 


Whereas Member States should be able to take the requisite measures to regulate bank liquidity; 
whereas these measures should be restricted to this purpose; 


Whereas Member States should, if necessary, be able to take measures to restrict, temporarily 
and within the framework of appropriate Community procedures, short-term capital movements 
which, even where there is no appreciable divergence in economic fundamentals, might seriously 
disrupt the conduct of their monetary and exchange-rate policies; 

3 


Whereas, since the full liberalisation of capital movements could in some Member States, and 
especially in border areas, contribute to difficulties in the market for secondary residences; 
whereas existing national legislation regulating these purchases should not be affected by the 
entry into effect of this Directive; 

Whereas advantage should be taken of the period adopted for bringing this Directive into effect 
n order to enable the Commission to submit proposals designed to eliminate or reduce risks of 
jistortion, tax evasion and tax avoidance resulting from the diversity of national systems for 
axation and to permit the Council to take a position on such proposals; , 

Whereas, in accordance with Article 70(1)! of the Treaty, the Community shall endeavour to 
attain the highest possible degree of liberalisation in respect of the movement of capital between 
its residents and those of third countries; 
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Whereas large-scale short-term capital movements to or from third countries may seriously 
disturb the monetary or financial situation of Member States or cause serious stresses on the 
exchange markets; whereas such developments may prove harmful for the cohesion of the 
European Monetary System, for the smooth operation of the internal market and for the 
progressive achievement of economic and monetary union; whereas it is therefore appropriate to 
create the requisite conditions for concerted action by Member States should this prove 
necessary; 
Whereas this Directive replaces Council Directive 72/156/EEC of 21 March 1972 on regulating 
international capital flows and neutralising their undesirable effects on domestic liquidity 
(OJ No L91, 18.4.1972, p 13); whereas Directive 72/156/EEC should accordingly be repealed, 
Note—! Articles 67-73 substituted by articles 73b, 73c, 73d, 73e, 73f and 73g by the Treaty on European Union signed at 
Maastricht on 7 February 1992. Articles 73b, 73c, 73d, 73f and 73g renumbered articles 56, 57, 58, 59 and 60 respectively, 
and article 73e repealed, by the Treaty of Amsterdam ratified on 1 May 1999 (OJ C340 10.11.97 p 1). 


2 Article 8a renumbered article 18 by the Treaty of Amsterdam (OJ C340 10.11.97 p 1). 
3 Words omitted are not relevant for the purposes of this work. 


HAS ADOPTED THIS DIRECTIVE: 


Article 1 


1. Without prejudice to the following provisions, Member States shall abolish restrictions on 
movements of capital taking place between persons resident in Member States. To facilitate 
application of this Directive, capital movements shall be classified in accordance with: the 
Nomenclature in Annex 1. 


2. Transfers in respect of capital movements shall be made on the same exchange rate conditions 
as those governing payments relating to current transactions. 
Statement of Practice SP 2/92—Transactions within TA 1988 s 765A—movements of capital between residents of EC 


member states. 
Simon’s Tax Cases—Staatssecretaris van Financien v Verkooijen [2002] STC 654. 


Articles 2 , 3 


Note—These articles are not relevant for the purposes of this work. 


Article 4 


This Directive shall be without prejudice to the right of Member States to take all requisite 
measures to prevent infringements of their laws and regulations, inter alia in the field of taxation 
and prudential supervision of financial institutions, or to lay down procedures for the declara- 
tion of capital movements for purposes of administrative or statistical information. 


Application of those measures and procedures may not have the effect of impeding capital 
movements carried out in accordance with Community law. 


Article 5 


Note—This article is not relevant for the purposes of this work. 


Article 6 


1. Member States shall take the measures necessary to comply with this Directive no later than 
1 July 1990. They shall forthwith inform the Commission thereof. They shall also make known, 
by the date of their entry into force at the latest, any new measure or any amendment made to 
the provisions governing the capital movements listed in Annex I. 

2-4... 


5. The Commission shall submit to the Council, by 31 December 1988, proposals aimed at 
eliminating or reducing risks of distortion, tax evasion and tax avoidance linked to the diversity 


of national systems for the taxation of savings and for controlling the application of these 
systems. : 


The Council shall take a position on these Commission proposals by 30 June 1989. Any tax 


ee of a Community nature shall, in accordance with the Treaty, be adopted unani- 
mously. 


Note—Paras 2-4 are not relevant for the purposes of this work. 


Article 7 poet 


1. In their treatment of transfers in respect of movements of Capital to or from third countries, 
the Member States shall endeavour to attain the same degree of liberalisation as that which 


applies to operations with residents of other Member States, subject to the other provisions of 
this Directive. ' J iewsiond 


The provisions of the preceding subparagraph shall not prejudice the application to third 
countries of domestic rules or Community law, particularly any reciprocal conditions, concern- 


ing operations involving establishment, the provisions of financial services and the admission of 
securities to capital markets. yt) tena bamslsiassa:2 
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. Where large-scale short-term capital movements to or from third countries seriously disturb 
he domestic or external monetary or financial situation of the Member States, or of a number 
f them, or cause serious strains in exchange relations within the Community or between the 
Community and third countries, Member States shall consult with one another on any measure 
o be taken to counteract such difficulties. This consultation shall take place within the 
“ommittee of Governors of the Central Banks and the Monetary Committee on the initiative of 
he Commission or of any Member State. 


Article 8 


\t least once a year the Monetary Committee shall examine the situation regarding free 
novement of capital as it results from the application of this Directive. The examination shall 
over measures concerning the domestic regulation of credit and financial and monetary 
narkets which could have a specific impact on international capital movements and on all other 
spects of this Directive. The Committee shall report to the Commission on the outcome of this 
Xamination. 


\rticle 9 


Be bate Directive of 11 May 1960 and Directive 72/156/EEC shall be repealed with effect from 
July 1990. 


\rticle 10 
“his Directive is addressed to the Member States. 
Jone at Luxembourg, 24 June 1988. 


ANNEX 1 


NOMENCLATURE OF THE CAPITAL MOVEMENTS REFERRED TO IN 
ARTICLE. OF THE DIRECTIVE 


n this Nomenclature, capital movements are classified according to the economic nature of the 
ssets and liabilities they concern, denominated either in national currency or in foreign 
xchange. 

“he capital movements listed in this Nomenclature are taken to cover: 


— all the operations necessary for the purposes of capital movements: conclusion and 
performance of the transaction and related transfers. The transaction is generally between 
residents of different Member States although some capital movements are carried out by a 
single person for his own account (eg transfers of assets belonging to emigrants), 
— operations carried out by any natural or legal person (see Explanatory Notes below), 
including operations in respect of the assets or liabilities of Member States or of other public 
administrations and agencies, subject to the provisions of Article 68(3)! of the Treaty, 
— access for the economic operator to all the financial techniques available on the market 
approached for the purpose of carrying out the operation in question. For example, the 
concept of acquisition of securities and other financial instruments covers not only spot 
transactions but also all the dealing techniques available: forward transactions, transactions 
carrying an option or warrant, swaps against other assets, etc. Similarly, the concept of 
operations in current and deposit accounts with financial institutions, includes not only the 
opening and placing of funds on accounts but also forward foreign exchange transactions, 
irrespective of whether these are intended to cover an exchange risk or to take an open foreign 
exchange position, 
— operations to liquidate or assign assets built up, repatriation of the proceeds of liquidation 
thereof (see Explanatory Notes below) or immediate use of such proceeds within the limits of 
Community obligations, 
— operations to repay credits or loans. 
‘his Nomenclature is not an exhaustive list for the notion of capital movements—whence a 
eading XIJI—F “Other capital movements—Miscellaneous”. It should not therefore be 
nterpreted as restricting the scope of the principle of full liberalisation of capital movements as 
eferred to in Article 1 of the Directive. 
ljote—' Articles 67—73 substituted by articles 73b, 73c, 73d, 73e, 73f and 73g by the Treaty on European Union signed at 


Maastricht on 7 February 1992. Articles 73b, 73c, 73d, 73f and 73g renumbered articles 56, 57, 58, 59 and 60 respectively, 
and article 73e repealed, by the Treaty of Amsterdam ratified on 1 May 1999 (OJ C340 10.11.97 p 1). 


I—DIRECT INVESTMENTS 


see Explanatory Notes below) 

Establishment and extension of branches or new undertakings belonging solely to the person 
roviding the capital, and the acquisition in full of existing undertakings. 
Participation in new or existing undertaking with a view to establishing or maintaining lasting 
conomic links. 
Long-term loans with a view to establishing or maintaining lasting economic links. 
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4 Reinvestment of profits with a view to maintaining lasting economic links. 
A—Direct investments on national territory by non-residents (see Explanatory Notes below). 
B—Direct investments abroad by residents (see Explanatory Notes below). 


[INVESTMENTS IN REAL ESTATE (NOT INCLUDED UNDER 1) 


(see Explanatory Notes below) 
A—Investments in real estate on national territory by non-residents 
B—lInvestments in real estate abroad by residents 


III—OPERATIONS IN SECURITIES NORMALLY DEALT IN ON THE 
CAPITAL MARKET (NOT INCLUDED UNDER I, TV AND YV) 


(a) Shares and other securities of a participating nature (see Explanatory Notes below). 
(b) Bonds (see Explanatory Notes below). 


A—Transactions in securities on the capital market 


1 Acquisition by non-residents of domestic securities dealt in on a stock exchange (sex 
Explanatory Notes below). 


2 Acquisition by residents of foreign securities dealt in on ‘a stock exchange. 


3 Acquisition by non-residents of domestic securities not dealt in on a stock exchange (sec 
Explanatory Notes below). 


4 Acquisition by residents of foreign securities not dealt in on a stock exchange. 
B—Adnmission of securities to the capital market (see Explanatory Notes below) 
(i) Introduction on a stock exchange (see Explanatory Notes below). 
(ii) Issue and placing on a capital market. 
1 Admission of domestic securities to a foreign capital market. 
2 Administration of foreign securities to the domestic capital market. 


IV—OPERATIONS IN UNITS OF COLLECTIVE 
INVESTMENT UNDERTAKINGS 


(see Explanatory Notes below) 


(a) Units of undertakings for collective investment in securities normally dealt in on the 
capital market (shares, other equities and bonds). 

(b) Units of undertakings for collective investment in securities or instruments normally deal 
in on the money market. 

(c) Units of undertakings for collective investment in other assets. 


A—Transactions in units of collective investment undertakings 
1 Acquisition by non-residents of units of national undertakings dealt in on a stock exchange. 
2 Acquisition by residents of units of foreign undertakings dealt in on a stock exchange. 


3 eluaon by non-residents of units of national undertakings not dealt in on a stock 
exchange. 


4 Acquisition by residents of units of foreign undertakings not dealt in on a stock exchange. 
B—Administration of units of collective investment undertakings to the capital market 


(i) Introduction on a stock exchange. 
(ii) Issue and placing on a capital market. 


1 Admission of units of national collective investment undertakings to a foreign capital market 


Zz a of units of foreign collective investment undertakings to the domestic capita 
market 


r. 


V—OPERATIONS IN SECURITIES AND OTHER INSTRUMENTS 
NORMALLY DEALT IN ON. THE MONEY MARKET 
(see Explanatory Notes below) <= 
A—Transactions in securities and other instruments on the money market 
1 Acquisition by non-residents of domestic money market securities and LABMES AEN 
2 Acquisition by residents of foreign money market securities and instruments. ..~ ate id 


B—Adnmission of securities and other instruments to the pista: apis latiquo 2, 9 
(1) Introduction on a recognised money market. ICY SE A AOMBQIOIIET, § 
(ii) Issue and placing on a recognised money market. PAM BIOS O% 


1 Admission of domestic securities and instruments to a foreign money market..) 1) 50) | 
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2 Admission of foreign securities and instruments to the domestic money market. 


VI—OPERATIONS IN CURRENT AND DEPOSIT ACCOUNTS WITH 
FINANCIAL INSTITUTIONS 


(see Explanatory Notes below) 
A—Operations carried out by non-residents with domestic financial institutions 
B—Operations carried out by residents with foreign financial institutions 


VIU—CREDITS RELATED TO COMMERCIAL TRANSACTIONS OR TO THE 
PROVISION OF SERVICES IN WHICH A RESIDENT IS PARTICIPATING 


(see Explanatory Notes below) 

1 Short-term (less than one year). 

2 Medium-term (from one to five years). 

3 Long-term (five years or more). 

A—Credits granted by non-residents to residents 
B—Credits granted by residents to non-residents 


VUI—FINANCIAL LOANS AND CREDITS (NOT INCLUDED UNDER I, VII 
AND XI) 


(see Explanatory Notes below) 

1 Short-term (less than one year). 

2 Medium-term (from one to five years). 

3 Long-term (five years or more). 

A—tLoans and credits granted by non-residents to residents 
B—Loans and credits granted by residents to non-residents 


IX—SURETIES, OTHER GUARANTEES AND RIGHTS OF PLEDGE 


A—Granted by non-residents to residents 
B—Granted by residents to non-residents 


X—TRANSFERS IN PERFORMANCE OF INSURANCE CONTRACTS 


A—Premiums and payments in respect of life assurance 

| Contracts concluded between domestic life assurance companies and non-residents. 

2 Contracts concluded between foreign life assurance companies and residents. 
B—Premiums and payments in respect of credit insurance 

| Contracts concluded between domestic credit insurance companies and non-residents. 
2 Contracts concluded between foreign credit insurance companies and residents. 
C—Other transfers of capital in respect of insurance contracts 


XI—PERSONAL CAPITAL MOVEMENTS 


A—lLoans 
B—Gifts and endowments 
C—Dowries 


D—Inheritances and legacies 
E—Settlement of debts by immigrants in their previous country of residence 


F—Transfers of assets constituted by residents, in the event of emigration, at the time of their 
installation or during their period of stay abroad 


G—Transfers, during their period of stay, of immigrants’ savings to their previous country of 
residence 


XII—PHYSICAL IMPORT AND EXPORT OF FINANCIAL ASSETS 


A—Securities 
B—Means of payment of every kind 
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XIII—OTHER CAPITAL MOVEMENTS 


A—Death duties 
B—Damages (where these can be considered as capital) 


C—Refunds in the case of cancellation of contracts and refunds of uncalled-for payments (where 
these can be considered as capital) 


D—Authors’ royalties: patents, designs, trade marks and inventions (assignments and transfers 
arising out of such assignments) 


E—Transfers of the monies required for the provision of services (not included under VI) 
F—Miscellaneous 


EXPLANATORY NOTES 


For the purposes of this Nomenclature and the Directive only, the following expressions have the 
meanings assigned to them respectively: 


Direct investments 


Investments of all kinds by natural persons or commercial, industrial or financial undertakings, 
and which serve to establish or to maintain lasting and direct links between the person providing 
the capital and the entrepreneur to whom or the undertaking to which the capital is made 
available in order to carry on an economic activity. This concept must therefore be understood in 
its widest sense. 


The undertakings mentioned under I-1 of the Nomenclature include legally independent 
undertakings (wholly-owned subsidiaries) and branches. 


As regards those undertakings mentioned under I-2 of the Nomenclature which have the status 
of companies limited by shares, there is participation in the nature of direct investment where 
the block of shares held by a natural person of another undertaking or any other holder enables 
the shareholder, either pursuant to the provisions of national laws relating to companies limited 
by shares or otherwise, to participate effectively in the management of the company or in its 
control. 


Long-term loans of a participating nature, mentioned under I-3 of the Nomenclature, means 
loans for a period of more than five years which are made for the purpose of establishing or 
maintaining lasting economic links. The main examples which may be cited are loans granted by 
a company to its subsidiaries or to companies in which it has a share and loans linked with a 
profit-sharing arrangement. Loans granted by financial institutions with a view to establishing 
or maintaining lasting economic links are also included under this heading. 


Investments in real estate 


Purchases of buildings and land and the construction of buildings by private persons for gain or 
personal use. This category also includes rights of usufruct, easements and building rights. 


Introduction on a stock exchange or on a recognised money market 


Access—in accordance with a specified procedure—for securities and other negotiable instru- 
ments to dealings, whether controlled officially or unofficially, on an officially recognised stock 
exchange or in an officially recognised segment of the money market. 


Securities dealt in on a stock exchange (quoted or unquoted) 


Securities the dealings in which are controlled by regulations, the prices for which are regularly 
published, either by official stock exchanges (quoted securities) or by other bodies attached to a 
stock exchange—eg committees of banks (unquoted securities). 


Issue of securities and other negotiable instruments 
Sale by way of an offer to the public. 


Placing of securities and other negotiable instruments 


The direct sale of securities by the issuer of by the consortium which the i issuer has instructed "4 
sell them, with no offer being made to the public. 


Domestic or foreign securities and other instruments wet! yohieb aroha 


Securities according to the country in which the issuer has his principal place of business. 
Acquisition by residents of domestic securities and other instruments issued on a foreign market 


ranks as the acquisition of foreign securities. 14q__11X 
oe ® =, : Ag 


Shares and other securities of a participating nature aaitiniase. 
Including rights to subscribe to new issues of shares. + ho dasmncag lo aah 


11339 EC Treaty and Legislation 88/361/EEC 


Bonds 


Negotiable securities with a maturity of two years or more from issue for which the interest rate 
and the terms for the repayment of the principal and the payment of interest are determined at 
the time of issue. 


Collective investment undertakings 
Undertakings: 


— the object of which is the collective investment in transferable securities or other assets of 
the capital they raise and which operate on the principle of risk-spreading, and 

— the units of which are, at the request of holders, under the legal, contractual or statutory 
conditions governing them, repurchased or redeemed, directly or indirectly, out of those 
undertakings’ assets. Action taken by a collective investment undertaking to ensure that the 
stock exchange value of its units does not significantly vary from their net asset value shall be 
regarded as equivalent to such repurchase or redemption. 


Such undertakings may be constituted according to law either under the law of contract (as 
common funds managed by management companies) or trust law (as unit trusts) or under 
statute (as investment companies). 


For the purposes of the Directive, “common funds” shall also include unit trusts. 


Securities and other instruments normally dealt in on the money market 


Treasury bills and other negotiable bills, certificates of deposit, bankers’ acceptances, commer- 
cial paper and other like instruments. 


Credits related to commercial transactions or to the provision of services 


Contractual trade credits (advances or payments by instalment in respect of work in progress or 
on order and extended payment terms, whether or not involving subscription to a commercial 
bill) and their financing by credits provided by credit institutions. This category also includes 
factoring operations. 


Financial loans and credits 


Financing of every kind granted by financial institutions, including financing related to 
commercial transactions or to the provision of services in which no resident is participating. 


This category also includes mortgage loans, consumer credit and financial leasing, as well as 
back-up facilities and other note-issuance facilities. 


Residents or non-residents 


Natural and legal persons according to the definitions laid down in the exchange control 
regulations in force in each Member State. 


Proceeds of liquidation (of investments, securities, etc) 


Proceeds of sale including any capital appreciation, amount of repayments, proceeds of 
execution of judgements, etc. 


Natural or legal persons 
As defined by the national rules. 


Financial institutions 


Banks, savings banks and institutions specialising in the provision of short-term, medium-term 
and long-term credit, and insurance companies, building societies, investment companies and 
other institutions of like character. 


Credit institutions 


Banks, savings banks and institutions specialising in the provision of short-term, medium-term 
and long-term credit. 
Statement of Practice SP 2/92—Transactions within TA 1988 s 765A—movements of capital between residents of EC. 
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Note—These Annexes are not relevant for the purposes of this work. 
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[Council Directive 90/434/EEC 
of 23 July 1990 
on the common system of taxation applicable to mergers, divisions, partial divisions, 
transfers of assets and exchanges of shares concerning companies of different Member 
States and to the transfer of the registered office, of an SE or SCE, between Member 
States.]! 


(90/434/EEC) 


Note—See OJ L225 20.08.90, p 1. 

Cross references—See TA 1988 s 815A (double taxation relief for tax payable in a member state on gains accruing when a 
UK company transfers its branch or agency in a member state to a company resident in another member state). 

Amendments—! Title substituted by Council Directive 2005/19/EC art | para 1 (OJ L 58,'4.3.2005 p 19). 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Economie Community, and in particular 
Article 100! thereof, 


Having regard to the proposal of the Commission, 
Having regard to the opinion of the European Parliament, 
Having regard to the opinion of the Economic and Social Committee, 


Whereas mergers, divisions, transfers of assets and exchanges of shares concerning companies of 
different Member States may be necessary in order to create within the Community conditions 
analogous to those of an internal market and in order thus to ensure the establishment and 
effective functioning of the common market; whereas such operations ought not to be hampered 
by restrictions, disadvantages or distortions arising in particular from the tax provisions of the 
Member States; whereas to that end it is necessary to introduce with respect to such operations 
tax rules which are neutral from the point of view of competition, in order to allow enterprises 
to adapt to the requirements of the common market, to increase their productivity and to 
improve their competitive strength at the international level; 

Whereas tax provisions disadvantage such operations, in comparison with those concerning 
companies of the same Member State; whereas it is necessary to remove such disadvantages; 
Whereas it is not possible to attain this objective by an extension at the Community level of the 
systems presently in force in the Member States, since differences between these systems tend to 
produce distortions; whereas only a common tax system is able to provide a satisfactory solution 
in this respect; 

Whereas the common tax system ought to avoid the imposition of tax in connection with 
mergers, divisions, transfers of assets or exchanges of shares, while at the same time safeguard- 
ing the financial interests of the State of the transferring or acquired company; 


Whereas in respect of mergers, divisions or transfers of assets, such operations normally result 
either in the transformation of the transferring company into a permanent establishment of the 
company receiving the assets or in the assets becoming connected with a permanent establish- 
ment of the latter company; 


Whereas the system of deferral of the taxation of the capital gains relating to the assets 
transferred until their actual disposal, applied to such of those assets as are transferred to that 
permanent establishment, permits exemption from taxation of the corresponding capital gains, 
while at the same time ensuring their ultimate taxation by the State of the transferring company 
at the date of their disposal: 


Whereas it is also necessary to define the tax regime applicable to certain provisions, reserves or 
losses of the transferring company and to solve the tax problems occurring wiitte one of the two 
companies has a holding in the capital of the other; 

Whereas the allotment to the shareholders of the transferring company of securities of the 
receiving Or acquiring company would not in itself give rise to any taxation in the hands of such 
shareholders; 

Whereas it is necessary to allow Member States the possibility of refusing to apply this Directive 
where the merger, division, transfer of assets or exchange of shares operation has as its objective 
tax evasion or avoidance or results in a company, whether or not it participates in the operation, 


no longer fulfilling the conditions required for the representation of employees in company 
organs, 


astonusstes 
Note—' Article 100 renumbered article 94 by the Treaty of Amsterdam ratified on 1 May, 1999. 
HAS ADOPTED THIS DIRECTIVE: oe 


TITLE 1 SS Eales seeoripgae: 
GENERAL PROVISIONS 


[Article 1 
Each Member State shall apply this Directive to the following: 9 4) 0) ot ete 
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(a) mergers, divisions, partial divisions, transfers of assets and exchanges of shares in which 
“companies from two or more Member States are involved, 

(b) transfers of the registered office from one Member State to another Member State’ of 

European companies (Societas Europaea or SE), as established in Council Regulation (EC) 

No 2157/2001 of 8 October 2001, on the statute for a European Company (SE), and European 

Cooperative Societies (SCE), as established in Council Regulation (EC) No 1435/2003 of 

22 July 2003 on the Statute for a European Cooperative Society (SCE).]! 


Amendments—"! Para (1) substituted by Council Directive 2005/19/EC art 1 para 2 (OJ L 58, 4.3.2005 p 19). 


Article 2 
For the purposes of this Directive: 
(a) “merger” shall mean an operation whereby: 


— one or more companies, on being dissolved without going into liquidation, transfer all 
their assets and liabilities to another existing company in exchange for the issue to their 
shareholders of securities representing the capital of that other company, and, if applicable, 
a cash payment not exceeding 10% of the nominal value, or, in the absence of a nominal 
value, of the accounting par value of those securities, 

— two or more companies, on being dissolved without going into liquidation, transfer all 
their assets and liabilities to a company that they form, in exchange for the issue to their 
shareholders of securities representing the capital of that new company, and, if applicable, a 
cash payment not exceeding 10% of the nominal value, or in the absence of a nominal 
value, of the accounting par value of those securities, 

— acompany, on being dissolved without going into liquidation, transfers all its assets and 
liabilities to the company holding all the securities representing its capital; 


(b) “division” shall mean an operation whereby a company, on being dissolved without going 
into liquidation, transfers all its assets and liabilities to two or more existing or new 
companies, in exchange for the pro rata issue to its shareholders of securities representing the 
capital of the companies receiving the assets and liabilities, and, if applicable, a cash payment 
not exceeding 10% of the nominal value or, in the absence of a nominal value, of the 
accounting par value of those securities; 
[(ba) “partial division” shall mean an operation whereby a company transfers, without being 
dissolved, one or more branches of activity, to one or more existing or new companies, leaving 
at least one branch of activity in the transferring company, in exchange for the pro-rata issue 
to its shareholders of securities representing the capital of the companies receiving the assets 
and liabilities, and, if applicable, a cash payment not exceeding 10 % of the nominal value or, 
in the absence of a nominal value, of the accounting par value of those securities;]! 
(c) “transfer of assets” shall mean an operation whereby a company transfers without being 
dissolved all or one or more branches of its activity to another company in exchange for the 
transfer of securities representing the capital of the company receiving the transfer; 
[(d) “exchange of shares” shall mean an operation whereby a company acquires a holding in 
the capital of another company such that it obtains a majority of the voting rights in that 
company, or, holding such a majority, acquires a further holding, in exchange for the issue to 
the shareholders of the latter company,.in exchange for their securities, of securities represent- 
ing the capital of the former company, and, if applicable, a cash payment not exceeding 10 % 
of the nominal value, in the absence of a nominal value, of the accounting par value of the 
securities issued in exchange;]! 

(e) “transferring company” shall mean the company transferring its assets and liabilities or 

transferring all or one or more branches of its activity; 

(f) “receiving company” shall mean the company receiving the assets and liabilities or all or 

one or more branches of the activity of the transferring company; 

(g) “acquired company” shall mean the company in which a holding is acquired by another 

company by means of an exchange of securities; 

(A) “acquiring company” shall mean the company which acquires a holding by means of an 

exchange of. securities; 

(i) “branch of activity” shall mean all the assets and liabilities of a division of a company 

which from an organisational point of view constitute an independent business, that is to say 

an entity capable of functioning by its own means. 

[(j) “transfer of the registered office” shall mean an operation whereby an SE or an SCE, 
_ without winding up or creating a new legal person, transfers its registered office from one 
_ Member State to another Member State.]! 

Simon’s Tax Cases—art 2(d), Leur-Bloem v Inspecteur der Belastingdienst/Ondernemingen Amsterdam 2 (Case C-28/95) 

[1997] STC 1205; Kofoed v Skatteministeriet [2008] STC 1202. 


Amendments—! Sub-paragraphs inserted, and sub-para (d) substituted, by Council Directive 2005/19/EC art 1 para 3 (OJ L 
58, 4.3:2005 p 19). Sie 


Article 3 | | 
For the purposes of this Directive, “company froma Member State” shall mean any company 
which: .. ' seis 

(a) takes one of the forms listed in the Annex hereto; 
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(b) according to the tax laws of a Member State is considered to be resident in that State for 
tax purposes and, under the terms of a double taxation agreement concluded with a third 
State, is not considered to be resident for tax purposes outside the Community; 
(c) moreover, is subject to one of the following taxes, without the possibility of an option or 
of being exempt; 

— impét des sociétés/vennootschapsbelasting in Belgium, 

— selskabsskat in Denmark, 

— K6rperschaftsteuer in the Federal Republic of Germany, 

— pP0@ eLooSNLATO® VOULKOV TPOGOTOV KepSOKOTMIKOV XOPAKTNPa, in Greece, 

— impuesto sobre sociedades in Spain, 

— imp6t sur les sociétés in France, 

— corporation tax in Ireland, 

[— imposta sul reddito delle societa in Italy,]’ 

— impot sur le revenu des collectivités in Luxembourg, 

— vennootschapsbelasting in the Netherlands, 

— imposto sobre o rendimento das pessoas colectivas in Portugal, 

— corporation tax in the United Kingdom, 

— KoOrperschaftsteuer in Austria, 

— Yhteisdjen tulovero/inkomstskatten for samfund in Finland; 

— Statlig inkomstskatt in Sweden;]! 

[— Dan z pirijmu pravnickych osob in the Czech Republic, 

— Tulumaks in Estonia, 

— ®opoc Etoodnpatos in Cyprus, 

—  uznémumu ienakuma nodoklis in Latvia, 

— Pelno mokestis in Lithuania, 

— Tarsasagi ado in Hungary, 

— Taxxa fuq l-income in Malta, 

— Podatek dochodowy od osob prawnych in Poland, 

— Davek od dobicjka pravnih oseb in Slovenia, 

— Danj z prijmov pravnickych os6b in Slovakia}* 

[— kopnopaTuBeH ZaHbK in Bulgaria, 

— impozit pe profit in Romania,|* 


or to any other tax which may be substituted for any of the above taxes. 


Amendments—! Words in para (c) inserted by the Act of Accession 1995 art 29, Annex I. 

2 Words in para (c) inserted by the Act of Accession 2003, Annex II Chapter 9 para 7(a) (OJ L 236; 23.9.2003 p 555). 
> Words in para (c) substituted by Council Directive 2005/19/EC art 1 para 4 (OJ L 58, 4.3.2005 p 19). 

4 Entries in art 3(c) inserted by Council Directive 2006/98/EC art 1, Annex para 6(a) (OJ L 363, 20.12.06 p 129. 


[TITLE I 
RULES APPLICABLE TO MERGERS, DIVISIONS, PARTIAL DIVISIONS, 
AND EXCHANGES OF SHARES,]! 


Amendments—' Title substituted by Council Directive 2005/19/EC art 1 para 5 (OJ L 58, 4.3.2005 p 19). 


[Article 4 


tbe 


A merger, division or partial division shall not give rise to any taxation of capital gains 


calculated by reference to the difference between the real values of the assets and liabilities 
transferred and their values for tax purposes. 


For the purpose of this Article the following definitions shall apply: 


i 


(a) “value for tax purposes”: the value on the basis of which any gain or loss would have been 
computed for the purposes of tax upon the income, profits or capital gains of the transferring 
company if such assets or liabilities had been sold at the time of the merger, division or partial 
division but independently of it; 

(b) “transferred assets and liabilities”: those assets and liabilities of the transferring company 
which, in consequence of the merger, division or partial division, are effectively connected 
with a permanent establishment of the receiving company in the Member State of ‘the 


transferring company and play a part in generating the profits or losses taken into account for 
tax purposes. ote 


Where paragraph 1 applies and where a Member State considers a non-resident transferring 


company as fiscally transparent on the basis of that State’s assessment of the legal characteris- 
tics of that company arising from the law under which it is constituted and therefore taxes the 
shareholders on their share of the profits of the transferring company as and when those profits 
arise, that State shall not tax any income, profits or capital gains calculated by reference to the 
difference between the real values of the assets and liabilities transferred and their values for tax 
purposes. acer 102926} (w) 
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3. Paragraphs | and 2 shall apply only if the receiving company computes any new depreciation 
and any gains or losses in respect of the assets and liabilities transferred according to the rules 
that would have applied to the transferring company or companies if the merger, division or 
partial division had not taken place. 


4. Where, under the laws of the Member State of the transferring company, the receiving 
company is entitled to have any new depreciation or any gains or losses in respect of the assets 
and liabilities transferred computed on a basis different from that set out in paragraph 3, 
paragraph | shall not apply to the assets and liabilities in respect of which that option is 
exercised. ]! 


Amendments—' Article 4 substituted by Council Directive 2005/19/EC art 1 para 6 (OJ L 58, 4.3.2005 p 19). 


Article 5 

The Member States shall take the necessary measures to ensure that, where provisions or 
reserves properly constituted by the transferring company are partly or wholly exempt from tax 
and are not derived from permanent establishments abroad, such provisions or reserves may be 
carried over, with the same tax exemption, by the permanent establishments of the receiving 
company which are situated in the Member State of the transferring company, the receiving 
company thereby assuming the rights and obligations of the transferring company. 


[Article 6 

To the extent that, if the operations referred to in Article 1, paragraph a, were effected between 
companies from the Member State of the transferring company, the Member State would apply 
provisions allowing the receiving company to take over the losses of the transferring company 
which had not yet been exhausted for tax purposes, it shall extend those provisions to cover the 
take-over of such losses by the receiving company’s permanent establishments situated within its 
territory.]! 

Amendments—' Article 6 substituted by Council Directive 2005/19/EC art 1 para 7 (OJ L 58, 4.3.2005 p 19). 


Article 7 

1. Where the receiving company has a holding in the capital of the transferring company, any 
gains accruing to the receiving company on the cancellation of its holding shall not be liable to 
any taxation. 

{2. The Member States may derogate from paragraph | where the receiving company has a 
holding of less than 20 % in the capital of the transferring company. 

From 1 January 2007 the minimum holding percentage shall be 15 %. From 1 January 2009 the 
minimum holding percentage shall be 10 %.]! 


Amendments—! Para 2 substituted by Council Directive 2005/19/EC art 1 para 8 (OJ L 58, 4.3.2005 p 19). 


1Article 8 

1. On a merger, division or exchange of shares, the allotment of securities representing the 
capital of the receiving or acquiring company to a shareholder of the transferring or acquired 
company in exchange for securities representing the capital of the latter company shall not, of 
itself, give rise to any taxation of the income, profits or capital gains of that shareholder. 


2. On a partial division, the allotment to a shareholder of the transferring company of securities 
representing the capital of the receiving company shall not, of itself, give rise to any taxation of 
the income, profits or capital gains of that shareholder. 

3. Where a Member State considers a shareholder as fiscally transparent on the basis of that 
State’s assessment of the legal characteristics of that shareholder arising from the law under 
which it is constituted and therefore taxes those persons having an interest in the shareholders on 
their share of the profits of the shareholder as and when those profits arise, that State shall not 
tax those persons on income, profits or capital gains from the allotment of securities represent- 
ing the capital of the receiving or acquiring company to the shareholder. 

4. Paragraphs | and 3 shall apply only if the shareholder does not attribute to the securities 
received a value for tax purposes higher than the value the securities exchanged had immediately 
before the merger, division or exchange of shares. 

5, Paragraphs 2 and 3 shall apply only if the shareholder does not attribute to the sum of the 
securities received and those held in the transferring company, a value for tax purposes higher 
than the value the securities held in the transferring company had immediately before the partial 
division. 

6, The application of paragraphs 1, 2 and 3 shall not prevent the Member States from taxing the 
gain arising out of the subsequent transfer of securities received in the same way as the gain 
arising out of the transfer of securities existing before the acquisition. 

7. In this Article the expression “value for tax purposes” means the value on the basis of which 
any gain or loss would be computed for the purposes of tax upon the income, profits or capital 
gains of a shareholder of the company. 
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8. Where, under the law of the Member State in which he is resident, a shareholder may opt for 
tax treatment different from that set out in paragraphs 4 and 5, paragraphs 1, 2 and 3 shall not 
apply to the securities in respect of which such an option is exercised. 

9. Paragraphs 1, 2 and 3 shall not prevent a Member State from taking into account when taxing 
shareholders any cash payment that may be made on the merger, division, partial division or 
exchange of shares.]! h 
Commentary—Simon's Taxes C2.1522. 


Simon’s Tax Cases—AT y Finanzamt Stuttgart-Kérperschaften [2009] STC 1058. 
Amendments—' Article 8 substituted by Council Directive 2005/19/EC art 1 para 9 (OJ L 58, 4.3.2005 p 19). 


TITLE Ii 
RULES APPLICABLE TO TRANSFERS OF ASSETS 


Article 9 
The provisions of Articles 4, 5 and 6 shall apply to transfers of assets. 


TEPLETV 
SPECIAL CASE OF THE TRANSFER OF A 
PERMANENT ESTABLISHMENT 


[Article 10 


1. Where the assets transferred in a merger, a division, a partial division or a transfer of assets 
include a permanent establishment of the transferring company which is situated in a Member 
State other than that of the transferring company, the Member State of the transferring 
company shall renounce any right to tax that permanent establishment. 


The Member State of the transferring company may reinstate in the taxable profits of that 
company such losses of the permanent establishment as may previously have been set off against 
the taxable profits of the company in that State and which have not been recovered. 


The Member State in which the permanent establishment is situated and the Member State of 
the receiving company shall apply the provisions of this Directive to such'a transfer as if the 
Member State where the permanent establishment is situated were the Member State of the 
transferring company. 


These provisions shall also apply in the case where the permanent establishment is situated in the 
same Member State as that in which the receiving company is resident. 


2. By way of derogation from paragraph 1, where the Member State of the transferring company 
applies a system of taxing worldwide profits, that Member State shall have the right to tax any 
profits or capital gains of the permanent establishment resulting from the merger, division, 
partial division or transfer of assets, on condition that it gives relief for the tax that, but for the 
provisions of this Directive, would have been charged on those profits or capital gains in the 
Member State in which that permanent establishment is situated, in the same way and in the 
same amount as it would have done if that tax had actually been charged:and paid.]! 


Amendments—' Article 10 substituted by Council Directive 2005/19/EC art 1 para 10 (OJ L 58, 4.3.2005 p 19). 


[TITLE IVA Elie 
SPECIAL CASE OF TRANSPARENT ENTITIES]! 


Mais Title Heading and Article 10a inserted by Council Directive 2005/19/EC art 1 para 11 (OJ L 58, 4.3.2005 
p 19). 


[Article 10a 


1. Where a Member State considers a non-resident transferring or acquired company to be 
fiscally transparent on the basis of that State’s assessment of the legal characteristics of that 
company arising from the law under which it is constituted, it shall have the right not to apply 
the provisions of this Directive when taxing a direct or indirect shareholder of that company in 
respect of the income, profits or capital gains of that company. ofV Mata lee 

2. A Member State exercising the right referred to in paragraph 1 shall give relief for the tax 
which, but for the provisions of this Directive, would have been charged on the fiscally 
transparent company on its income, profits or capital gains, in the same way and’in the same 
amount as that State would have done if that tax had actually been charged and paid. © 
3. Where a Member State considers a non-resident receiving or acquiring company to be fiscally 
transparent on the basis of that State’s assessment of the legal characteristics of that company 
arising from the law under which it is constituted, it shall have the right not to apply Article 8 
paragraphs |, 2 and 3. lore “spoiazerte setyoisitAraiel t 1) 
4. Where a Member State considers a non-resident receiving company to be fiscally transparent 
on the basis of that State’s assessment of the legal characteristics of that company:arising from 


11345 EC Treaty and Legislation 90/434/EEC art 10d 


the law under which it is constituted, that Member State may apply to any direct or indirect 
shareholders the same treatment for tax purposes as it would if the receiving company were 
resident in that Member State.]! 


Salers erties Title Heading and Article 10a inserted by Council Directive 2005/19/EC art | para 11 (OJ L 58, 4.3.2005 
p 19). 


[TITLE IVB 
RULES APPLICABLE TO THE TRANSFER OF THE REGISTERED OFFICE 
OF AN SE OR AN SCE]! 


Amendments—' Title Heading and Articles 10b-10d inserted by Council Directive 2005/19/EC art 1 para 12 (OJ L 58, 
4.3.2005 p 19), 


[Article 10b 
1. Where, 
(a) an SE or an SCE transfers its registered office from one Member State to another Member 
State, or 
(b) in connection with the transfer of its registered office from one Member State to another 
Member State, an SE or an SCE, which is resident in the first Member State, ceases to be 
resident in that Member State and becomes resident in another Member State, 
that transfer of registered office or the cessation of residence shall not give rise to any taxation 
of capital gains, calculated in accordance with of Article 4(1), in the Member State from which 
the registered office has been transferred, derived from those assets and liabilities of the SE or 
SCE which, in consequence, remain effectively connected with a permanent establishment of the 
SE or of the SCE in the Member State from which the registered office has been transferred and 
play a part in generating the profits or losses taken into account for tax purposes. 
2. Paragraph | shall apply only if the SE or the SCE computes any new depreciation and any 
gains or losses in respect of the assets and liabilities that remain effectively connected with that 
permanent establishment, as though the transfer of the registered office had not taken place or 
ithe SE or the SCE had not so ceased to be tax resident. 
3. Where, under the laws of that Member State, the SE or the SCE is entitled to have any new 
depreciation or any gains or losses in respect of the assets and liabilities remaining in that 
Member State computed on a basis different from that set out in paragraph 2, paragraph | shall 
not apply to the assets and liabilities in respect of which that option is exercised.]! 


Amendments—! Title Heading and Articles 10b—10d inserted by Council Directive 2005/19/EC art 1 para 12 (OJ L 58, 
4.3.2005 p 19). 


[Article 10c 
1. Where, 
v) an SE or an SCE transfers its registered office from one Member State to another Member 
tate, or 
(b) in connection with the transfer of its registered office from one Member State to another 
Member State, an SE or an SCE, which is resident in the first Member State, ceases to be 
resident in that Member State and becomes resident in another Member State, 


the Member States shall take the necessary measures to ensure that, where provisions or reserves 
properly constituted by the SE or the SCE before the transfer of the registered office are partly 
or wholly exempt from tax and are not derived from permanent establishments abroad, such 
provisions or reserves may be carried over, with the same tax exemption, by a permanent 
establishment of the SE or the SCE which is situated within the territory of the Member State 
from which the registered office was transferred. 

2. To the extent that a company transferring its registered office within the territory of a 
Member State would be allowed to carry forward or carry back losses which had not been 
exhausted for tax purposes, that Member State shall allow the permanent establishment, situated 
within its territory, of the SE or of the SCE transferring its registered office, to take over those 
losses of the SE or SCE which have not been exhausted for tax purposes, provided that the loss 
carry forward or carry back would have been available in comparable circumstances to a 
company which continued to have its registered office or which continued to be tax resident in 
that Member State.]! 

Amendments—' Title Heading and Articles 10b-10d inserted by Council Directive 2005/19/EC art 1 para 12 (OJ L 58, 

4.3.2005 p 19). ’ 


[Article 10d 

1. The transfer of the registered office of an SE or of an SCE shall not, of itself, give rise to any 
taxation of the income, profits or capital gains of the shareholders. 

2. The application of paragraph | shall not prevent the Member States from taxing the gain 
arising out of the subsequent transfer of the securities representing the capital of the SE or of 
the SCE that transfers its registered office.]' 
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Amendments—! Title Heading and Articles 10b-10d inserted by Council Directive 2005/19/EC art 1 para 12 (OJ L 58, 
4.3.2005 p 19). 


4 is i by ik 
FINAL PROVISIONS 


Article 11 

[1. A Member State may refuse to apply or withdraw the benefit of all or any part of the 

provisions of Titles II, III, IV and [Vb where it appears that the merger, division, partial 

division, transfer of assets, exchange of shares or transfer of the registered office of an SE or an 

SGE: 
(a) has as its principal objective or as one of its principal objectives tax evasion or tax 
avoidance; the fact that one of the operations referred to in Article | is not carried out for 
valid commercial reasons such as the restructuring or rationalisation of the activities of the 
companies participating in the operation may constitute a presumption that the operation has 
tax evasion or tax avoidance as its principal objective or as one of its principal objectives; 
(b) results in a company, whether participating in the operation or not, no longer fulfilling the 
necessary conditions for the representation of employees on company organs according to the 
arrangements which were in force prior to that operation.]! 

2. Paragraph (1)(b) shall apply as long as and to the extent that no Community law provisions 

containing equivalent rules on representation of employees.on company organs are applicable to 

the companies covered by this Directive. , 

Simon’s Tax Cases—art 11(1)(a), Leur-Bloem v Inspecteur der Belastingdienst/Ondernemingen Amsterdam 2. (Case C-28/95) 
[1997] STC 1205. 

Amendments—' Paragraph | substituted by Council Directive 2005/19/EC art 1 para 13 (OJ L 58, 4.3.2005 p 19). 


Article 12 
1. Member States shall bring into force the laws, regulations and administrative provisions 


necessary to comply with this Directive not later than | January 1992 and shall forthwith inform 
the Commission thereof. 


2. By way of derogation from paragraph 1, the Portuguese Republic may delay the application of 
the provisions concerning transfers of assets and exchanges of shares until 1 January 1993. 


3. Member States shall communicate to the Commission the texts of the main provisions of 
national law which they adopt in the field covered by this Directive. 


Article 13 
This Directive is addressed to the Member States. 
Done at Brussels, 23 July 1990. 


[ANNEX 
List of companies referred to in Article 3(a) 


(a) companies under Belgian law known as ‘société anonyme’ / ‘naamloze vennootschap’, 
‘société en commandite par actions’ / ‘commanditaire vennootschap op aandelen’, ‘société privée 
a responsabilité limitée’ / ‘besloten vennootschap met beperkte aansprakelijkheid’ and those 
public law bodies that operate under private law; 


[(aa) companies under Bulgarian law known as: ‘cbh6upatemHoTo ApyKecTBO’, ‘“KOMaHTUTHOTO 
ApyKecTBO,, “py?KecTBOTO C orpaHWueHa OTTOBOPHOCT’, ‘aKIMOHeEpHOTO ApyrKecTBO’, 
KOMAaHJMTHOTO [pyrKeCTBO C akIMM’, “KOonepalm’, “KoonepaTMBHM CbIO3M’, “bp7KaBHM 
npegupuatua constituted under Bulgarian law and carrying on commercial activities; 

(ab) companies under Romanian law known as: ‘societafi pe actiuni’, ‘societafi in comandita pe 
actiuni’, ‘societa{i cu raspundere limitata.’/? 

(b) companies under Danish law known as: ‘aktieselskab’, ‘anpartsselskab’; 


(c) companies under German law known as: ‘Aktiengesellschaft’, ‘Kommanditgesellschaft auf 
Aktien’, “Gesellschaft mit beschraenkter Haftung’, ‘bergrechtliche Gewerkschaft’; 


(d) companies under Greek law known as: ‘anonymi etaireia’; 


(e) companies under Spanish law known as: ‘sociedad anonima’, ‘sociedad comanditaria por 
acciones’, ‘sociedad de responsabilidad limitada’ and those public law bodies which operate 
under private law; 


(f) companies under French law known as ‘société anonyme’, ‘société en commandite par 


actions’, ‘société a responsabilité limitée’ and industrial and commercial public establishments 
and undertakings; aie ; : 


(g) the companies in Irish law known as public companies limited by shares or by guarantee, 
private companies limited by shares or by guarantee, bodies registered under the Industrial and 
Provident Societies Acts or building societies registered under the Building Societies Acts; © 
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(A) companies under Italian law known as ‘societa per azioni’, ‘societa in accomandita per 
azion1’, ‘societa a responsabilita limitata’, and public and private entities carrying on industrial 
and commercial activities; 

(i) companies under Luxembourg law known as ‘société anonyme’, ‘société en commandite par 
actions, ‘société a responsabilité limitée’; 

(j) companies under Dutch law known as: ‘naamloze vennootschap’, ‘besloten vennootschap 
met beperkte aansprakelijkheid’; 

(k) commercial companies or civil law companies having a commercial form as well as other 
legal persons carrying on commercial or industrial activities, which are incorporated in 
accordance with Portuguese law; 

(/) companies incorporated under the law of the United Kingdom.]! 


Amendments—' Annex substituted by Council Directive 2005/19/EC art 1 para 14, Annex (OJ L 58, 4.3.2005 p 19). 
? Entries (aa), (ab) inserted by Council Directive 2006/98/EC art 1, Annex para 6(b) (OJ L 363, 20.12.06 p 129. 


Council Directive 
of 23 July 1990 
on the common system of taxation applicable in the case of parent companies and 
subsidiaries of different member states 


(90/435/EEC) 
Note—See OJ L225 20.08.90, p 6. 


THE COUNCIL OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Economic Community, and in particular 
Article 100! thereof, 
Having regard to the proposal of the Commission, 
Having regard to the opinion of the European Parliament, 
Having regard to the opinion of the Economic and Social Committee, 
Whereas the grouping together of companies of different Member States may be necessary in 
order to create within the Community conditions analogous to those of an internal market and 
i order thus to ensure the establishment and effective functioning of the common market; 
whereas such operations ought not to be hampered by restrictions, disadvantages or distortions 
arising in particular from the tax provisions of the Member States; whereas it is therefore 
necessary to introduce with respect to such grouping together of companies of different Member 
States, tax rules which are neutral from the point of view of competition, in order to allow 
enterprises to adapt to the requirements of the common market, to increase their productivity 
and to improve their competitive strength at the international level; 
Whereas such grouping together may result in the formation of groups of parent companies and 
subsidiaries; 
Whereas the existing tax provisions which govern the relations between parent companies and 
subsidiaries of different Member States vary appreciably from one Member State to another and 
are generally less advantageous than those applicable to parent companies and subsidiaries of 
the same Member State; whereas co-operation between companies of different Member States is 
thereby disadvantaged in comparison with co-operation between companies of the same 
Member State; whereas it is necessary to eliminate this disadvantage by the introduction of a 
common system in order to facilitate the grouping together of companies; 
Whereas where a parent company by virtue of its association with its subsidiary receives 
distributed profits, the State of the parent company must: 
— either refrain from taxing such profits, 
— or tax such profits while authorising the parent company to deduct from the amount of 
tax due that fraction of the corporation tax paid by the subsidiary which relates to those 
profits; 
Whereas it is furthermore necessary, in order to ensure fiscal neutrality, that the profits which a 
subsidiary distributes to its parent company be exempt from withholding tax; whereas, however, 
the Federal Republic of Germany and the Hellenic Republic, by reason of the particular nature 
of their corporate tax systems, and the Portuguese Republic, for budgetary reasons, should be 
authorised to maintain temporarily a withholding tax, 


Note—! Article 100 renumbered article 94 by the Treaty of Amsterdam ratified on 1 May 1999. 
HAS ADOPTED THIS DIRECTIVE: 


Article 1 

1. Each Member State shall apply this Directive: 
— to distributions of profits received by companies of that State which come from their 
subsidiaries of other Member States, 
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— to distributions of profits by companies of that State to companies of other Member 
States of which they are subsidiaries. 
[— to distributions of profits received by permanent establishments situated in that State of 
companies of other Member States which come from their subsidiaries of a Member State 
other than that where the permanent establishment is situated, 
— to distributions of profits by companies of that State to permanent establishments situated 
in another Member State of companies of the same Member State of which they are 
subsidiaries. ]! 
2. This Directive shall not preclude the application of domestic or agreement-based provisions 
required for the prevention of fraud or abuse. 


Amendments—! Words inserted by Council Directive 2003/123/EC art 1(1) (OJ L 7; 13.1.2004 p 41). 


Article 2 


[1.}§ For the purposes of this Directive “company of a Member State” shall mean any company 
which: 


(a) takes one of the forms listed in the Annex hereto; 
(b) according to the tax laws of a Member State is considered to be resident in that State for 
tax purposes and, under the terms of a double taxation agreement concluded with a third 
State, is not considered to be resident for tax purposes outside the Community; 
[(c) moreover, is subject to one of the following taxes, without the possibility of an option or 
of being exempt: 
— imp6t des sociétés/vennootschapsbelasting in Belgium, 
— selskabsskat in Denmark, 
— K6rperschaftsteuer in the Federal Republic of Germany, 
— POM ELOOSNLATOM VOLLKO®V TPOGWMWV KEPSOOKOTLKOV YAPAKTNHPA, in Greece, 
— impuesto sobre sociedades in Spain, 
— impot sur les sociétés in France, 
— corporation tax in Ireland, 
— imposta sul reddito delle persone giuridiche in Italy, 
— impot sur le revenu des collectivités in Luxembourg, 
— vennootschapsbelasting in the Netherlands, 
— imposto sobre o rendimento das pessoas colectivas in Portugal, 
— corporation tax in the United Kingdom, 
— kKOrperschaftsteuer in Austria, 
— Yhteisdjen tulovero/inkomstskatten for samfund in Finland, 
— Statlig inkomstskatt in Sweden.]! 
[— Danj z prijmu pravnicky’ch osob in the Czech Republic 
— Tulumaks in Estonia 
— ®opoc Etoodnpatos in Cyprus 
— uznemumu ienakuma nodoklis in Latvia 
— Pelno mokestis in Lithuania 
— Tarsasagi ado, osztalékado in Hungary 
— Taxxa fuq l-income in Malta 
— Podatek dochodowy od osdb prawnych in Poland 
— Davek od dobi¢ka pravnih oseb in Slovenia 
— dan z prijmov pravnicky’ch osdb in Slovakia]? 
— KopnopaTuBeH JaHBK in Bulgaria, 
impozit pe profit in Romania,]* 
or to any other tax which may be substituted for any of the above taxes. 


[2. For the purposes of this Directive the term “permanent establishment” means a fixed place, of 
business situated in a Member State through which the business of a company of another 
Member State is wholly or partly carried on in so far as the profits of that place of business are 
subject to tax in the Member State in which it is situated by virtue of the relevant bilateral tax 
treaty or, in the absence of such a treaty, by virtue of national law.? fol? 


Simon’s Tax Cases— Ministerio Publico y Epson Europe BV (Case C-375/98) [2002] STC 739. 

Amendment—' Words in para (c) inserted by the Act of Accession 1995 art 29, Annex 7. pagnbeee 

; Words in para (c) inserted by the Act of Accession 2003 Annex. II Chapter 9, para 8(a) (OJ L236; 23.9.2003 p 555). 

F Para | numbered as such, and para 2 inserted by Council Directive 2003/123/EC art 1(2) (OJ L 7; 13.1.2004 p 41). . 
Entries in para (1)(c) inserted by Council Directive 2006/98/EC art 1, Annex para 7(a) (OJ L 363, 20.12.06 p 129). 
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Article 3 fe 
1. [For the purposes of applying this Directive: . Fi » cae ; 
(a) the status of parent company shall be attributed at least to any company of a Member 


State which fulfils the conditions set out in Article 2 and has a minimum holding of 20% in 
the capital of a company of another Member State fulfilling the same conditions; 


such status shall also be attributed, under the same conditions, to a company of a Member 
State which has a minimum holding of 20 % in the capital of a company of the same Member 


State, held in whole or in part by a permanent establishment of the former company situated 
in another Member State; ie Mi cadtocto:ggiakibied ve 
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from 1 January 2007 the minimum holding percentage shall be 15%; 
from | January 2009 the minimum holding percentage shall be 10%; 


(b) “subsidiary” shall mean that company the capital of which includes the holding referred 
to in (a).]! 

2. By way of derogation from paragraph 1, Member States shall have the option of: 
— replacing, by means of bilateral agreement, the criterion of a holding in the capital by that 
of a holding of voting rights, 
— not applying this Directive to companies of that Member State which do not maintain for 
an uninterrupted period of at least two years holdings qualifying them as parent companies or 
to those of their companies in which a company of another Member State does not maintain 
such a holding for an uninterrupted period of at least two years. 

simon’s Tax Cases—art 3(2), Denkavit Internationaal BV, VITIC Amsterdam BV and Voormeer BV vy Bundesamt fiir 


Finanzen (Joined cases C-283/94, C-291/94 and C-292/94) [1996] STC 1445. 
Amendment—' Para | substituted by Council Directive 2003/123/EC art 1(3) (OJ L 7; 13.1.2004 p 41). 


Article 4 


1. Where a parent company or its permanent establishment, by virtue of the association of the 


yarent company with its subsidiary, receives distributed profits, the State of the parent company 


ind the State of its permanent establishment shall, except when the subsidiary is liquidated, 
ither: 
— refrain from taxing such profits, or 


— tax such profits while authorising the parent company and the permanent establishment to 
deduct from the amount of tax due that fraction of the corporation tax related to those profits 
und paid by the subsidiary and any lower-tier subsidiary, subject to the condition that at each 
ier a company and its lower-tier subsidiary meet the requirements provided for in Articles 2 and 
3, up to the limit of the amount of the corresponding tax due.]! 


la. Nothing in this Directive shall prevent the State of the parent company from considering a 
subsidiary to be fiscally transparent on the basis of that State’s assessment of the legal 
sharacteristics of that subsidiary arising from the law under which it is constituted and therefore 
tom taxing the parent company on its share of the profits of its subsidiary as and when those 
yrofits arise. In this case the State of the parent company shall refrain from taxing the 
listributed profits of the subsidiary. 


When assessing the parent company’s share of the profits of its subsidiary as they arise the State 
»f the parent company shall either exempt those profits or authorise the parent company to 
1educt from the amount of tax due that fraction of the corporation tax related to the parent 
ompany’s share of profits and paid by its subsidiary and any lower-tier subsidiary, subject to 
he condition that at each tier a company and its lower-tier subsidiary meet the requirements 
srovided for in Articles 2 and 3, up to the limit of the amount of the corresponding tax due.]! 
1. However, each Member State shall retain the option of providing that any charges relating to 
he holding and any losses resulting from the distribution of the profits of the subsidiary may 
10t be deducted from the taxable profits of the parent company. Where the management costs 
elating to the holding in such a case are fixed as a flat rate, the fixed amount may not exceed 5% 
of the profits distributed by the subsidiary. 
3. [Paragraphs | and la shall apply until the date of effective entry into force of a common 
system of company taxation.]! 
[he Council shall at the appropriate time adopt the rules to apply after the date referred to in the 
irst subparagraph. 
simon’s Tax Cases—Banque Féderative du Crédit Mutuel v Ministre de | ‘Economie, des Finances et de I Industrie [2008] STC 
2192. } 


\mendment—! Para | substituted, para 1a inserted, and words in para 3 substituted, by Council Directive 2003/123/EC 
art 1(4) (OJ L 7; 13.1.2004 p 41). 


Article 5 

|. [Profits which a subsidiary distributes to its parent company shall be exempt from withholding 
ax.]! 

yA. | 


simon’s Tax Cases—Denkavit Internationaal BV, VITIC Amsterdam BV and Voormeer BV v Bundesamt ftir Finanzen (Joined 
‘cases C-283194, C-291194. and. C-292194) [1996] STC 1445; Ministerio Publico vy Epson Europe BV (Case C-375/98) [2002] 
STC 739. oti 

\rt 5(1), IRC v Océ Van Der Grinten NV [2000] STC 951; Océ van der Grinten NV v IRC [2003] STC 1248; Finanzamt 
Hamburg-Am Tierpark v Burda GmbH (formerly Burda Verlagsbeteiligungen GmbH) [2008] STC 2996. 

\mendment—!, Para 1 substituted, and paras 2-4 repealed, by Council Directive 2003/123/EC art 1(5) (OJ L 7; 13.1.2004 

PA): otex k 

Mi. 2ts309710° 

Article 6 

The Member State of a parent company may not charge withholding tax on the profits which 

uch a company receives from a subsidiary. 
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Article 7 

1. The term “withholding tax” as used in this Directive shall not cover an advance payment or 
prepayment (précompte) of corporation tax to the Member State of the subsidiary which is 
made in connection with a distribution of profits to its parent company. 

2. This directive shall not affect the application of domestic or agreement-based provisions 
designed to eliminate or lessen economic double taxation of dividends, in particular provisions 
relating to the payment of tax credits to the recipients of dividends. 


Simon’s Tax Cases—Art 7(2), Océ Van Der Grinten NV y IRC [2000] STC (SCD) 127; Océ van der Grinten NV v IRC [2003] 
STC 1248. 


Article 8 

1. Member States shall bring into force the laws, regulations and administrative provisions 
necessary for them to comply with this Directive before 1 January 1992. They shall forthwith 
inform the Commission thereof. 


2. Member States shall ensure that the texts of the main provisions of domestic law which they 
adopt in the field covered by this Directive are communicated to the Commission. 


Article 9 
This Directive is addressed to the Member States. 
Done at Brussels, 23 July 1990. 


[ANNEX 
LIST OF COMPANIES REFERRED TO IN ARTICLE 2(1)(A) 


(a) companies incorporated under Council Regulation (EC) No 2157/2001 of 8 October 2001 on 
the Statute for a European company (SE) and Council Directive 2001/86/EC of 8 October 2001 
supplementing the Statute for a European company with regard to the involvement of employees 
and cooperative societies incorporated under Council Regulation (EC) No 1435/2003 of 22 July 
2003 on the Statute for a European Cooperative Society (SCE) and Council Directive 
2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative Society with 
regard to the involvement of employees; 


(b) companies under Belgian law known as “société anonyme” / “naamloze vennootschap”,”’so- 
ciété en commandite par actions” / “commanditaire vennootschap op aandelen”, “sociéte privée 
a responsabilité limitée” / “besloten vennootschap met beperkte aansprakeliykheid”, “société 
coopérative a responsabilité limitée” / “codperatieve vennootschap met beperkte aansprakelijk- 
heid”, “société coopérative a responsabilité illimitée” / “codperatieve vennootschap met 
onbeperkte aansprakelijkheid”, “société en nom collectif” / “vennootschap onder firma”. 
“société en commandite simple” / “gewone commanditaire vennootschap”, public undertakings 
which have adopted one of the abovementioned legal forms, and other companies constituted 
under Belgian law subject to Belgian corporate tax; 


(c) companies under Bulgarian law known as: “cbh6upatenHoTO DpyxKecTBO”, “KOMaHTMTHOTC 
Mpy2KecTBO”, “{py?KecTBOTO Cc OrpaHWueHa OTTOBOPHOCT”, “akI[MOHEpHOTO [py?KecTBO”’. 
KOMAHJIMTHOTO JPy>KeCTBO C aKUMM”, “HerlepcoHMdulupaHno apyxKecrBo”, “Koonepanuu¢ 
dKOONepaTHBHU CbIO3M” “bp?KaBHU Mpeypuatna” constituted under Bulgarian law and 
carrying on commercial activities; 


(d) companies under Czech law known as: “akciova spolecnost”, “spole¢nost s ruéenim 
omezenim”; 


(e) companies under Danish law known as “aktieselskab” and “anpartsselskab”. Other com- 
panies subject to tax under the Corporation Tax Act, insofar as their taxable income. is 


ee and taxed in accordance with the general tax legislation rules-applicable to “aktiesel- 
skaber”; 


(f) companies under German law known as “Aktiengesellschaft”, “Kommanditgesellschaft aut 
Aktien”, “Gesellschaft mit beschrankter Haftung”, “Versicherungsverein auf Gegenseitigkeit”. 
Erwerbs- und Wirtschaftsgenossenschaft”, “Betriebe gewerblicher Art von juristischen Perso- 


nen des Offentlichen Rechts”, and other companies constituted under German law subject tc 
German corporate tax; 


(g) companies under Estonian law known as: “taisiihing”, “usaldusiihing”, “osaithing”, “akt- 


99 66 ’ 


siaselts”, “tulundustihistu”; 


(h) companies under Greek law known as “ov@vopn etoupeta”,"etopeto. TEPLOPLOLEVN]C 
evOvvnc¢ (E.I1.E.)”-and other companies constituted under Greek law subject to Greek corpo- 
rate tax; 11h A yy SAL, 


(i) companies under Spanish law known as: “sociedad anonima”, “sociedad comanditaria pot 
acciones”, “sociedad de responsabilidad limitada”, public law bodies which operate under 
private law. Other entities constituted under Spanish law subject to Spanish corporate tax 
(“Impuesto sobre Sociedades”); > aloiiae 
(7) companies under French law known as “société anonyme”, “société en commandite pai 
actions”, “société a responsabilité limitée”, “sociétés par actions simplifiées”,, “sociétés 
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d’assurances mutuelles”, “caisses d’épargne et de prévoyance”, “sociétés civiles” which are 
automatically subject to corporation tax, “coopératives”, “unions de coopératives”, industrial 
and commercial public establishments and undertakings, and other companies constituted under 
French law subject to French corporate tax; 


(k) companies incorporated or existing under Irish law, bodies registered under the Industrial 
and Provident Societies Act, building societies incorporated under the Building Societies Acts 
and trustee savings banks within the meaning of the Trustee Savings Banks Act, 1989; 


() companies under Italian law known as “societa per azioni”, “societa in accomandita per 


azioni’, “societa a responsibilita limitata”, “societa cooperative”, “societa di mutua assicurazi- 
one”, and private and public entities whose activity is wholly or principally commercial; 


(m) under Cypriot law: “etoupetec” as defined in the Income Tax laws; 


(nm) companies under Latvian law known as: “akciju sabiedriba”’, “sabiedriba ar ierobezotu 
atbildibu”: 


(0) companies incorporated under the law of Lithuania; 


(p) companies under Luxembourg law known as “société anonyme”, “société en commandite 
par actions”, “société a responsabilité limitée”, “société coopérative”, “société coopérative 
organisée comme une société anonyme”, “association d’assurances mutuelles”, “association 
d’épargne-pension”, “entreprise de nature commerciale, industrielle ou miniére de |’Etat, des 
communes, des syndicats de communes, des établissements publics et des autres personnes 
morales de droit public”, and other companies constituted under Luxembourg law subject to 
Luxembourg corporate tax; 


(gq) companies under Hungarian law known as: “k6zkereseti tarsasag”, “betéti tarsasag”, “k6z6s 
99 “ 3” ee ” ee 22. “s 


vallalat”, “korlatolt felelosségu tarsasag”, “részvenytarsasag”, “egyestilés”, “sz6vetkezet”; 
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(r) companies under Maltese law known as: “Kumpaniji ta’ Responsabilita’ Limitata”, “Socjeta- 
jiet en commandite li I-kapital taghhom maqsum f’azzjonijiet”; 


(s) companies under Dutch law known as “naamloze vennnootschap”, “besloten vennootschap 
met beperkte aansprakelijkheid”, “Open commanditaire vennootschap”, “Codperatie”, “onder- 
linge waarborgmaatschappi)”, “Fonds voor gemene rekening”, “vereniging op codperatieve 
grondslag”, “vereniging welke op onderlinge grondslag als verzekeraar of kredietinstelling 
optreedt”, and other companies constituted under Dutch law subject to Dutch corporate tax; 


(t) companies under Austrian law known as “Aktiengesellschaft”, “Gesellschaft mit beschrank- 
ter Haftung”, “Versicherungsvereine auf Gegenseitigkeit”, “Erwerbs- und Wirtschaftsgenossen- 
schaften”, “Betriebe gewerblicher Art von K6rperschaften des 6ffentlichen Rechts”, 
“Sparkassen”, and other companies constituted under Austrian law subject to Austrian corpo- 


rate tax; 

(u) companies under Polish law known as: “spdtka akcyjna”, “spdlka z ograniczona 
odpowiedzialnoscia”; 

(v) commercial companies or civil law companies having a commercial form and cooperatives 
and public undertakings incorporated in accordance with Portuguese law; 


(w) companies under Romanian law known as: “societati pe actiuni”, “societati in comandita pe 


nee ay 


actiuni’, “societati cu raspundere limitata”; 

(x) companies under Slovenian law known as: “delniSka druzba”, “komanditna druzba”, 
“druzba z omejeno odgovornostjo”; 

(vy) companies under Slovak law known as: “akciova spoloénost’”, “spolocnost’ s rucenim 


obmedzenim”, “komanditna spolocnost’”; 

(z) companies under Finnish law known as “osakeyhti” / “aktiebolag”, “osuuskunta” / 
“andelslag”,”’sdastopankki” / “sparbank” and “vakuutusyhtid” / “forsakringsbolag”; 

(aa) companies under Swedish law known as “aktiebolag”, “forsakringsaktiebolag”, “ekono- 
miska fOreningar”, “sparbanker”, “O6msesidiga forsakringsbolag”; 

(ab) companies incorporated under the law of the United Kingdom.]! 


Amendment—' Annex substituted by Council Directive 2006/98/EC art 1, Annex para 7(b) (OJ L 363, 20.12.06 p 129). 


EC Convention 
of 23 July 1990 
on the elimination of double taxation in connection with the adjustment of profits of 
associated enterprises 


(90/436/EEC) 


Note—See OJ L225 20.08.90, p 19. 

The Convention entered into force on | January 1995. . : 

Cross references—See TA 1988 s 815B (provisions to implement this convention). 7 hy J 

FA 1989 s 182A (criminal liability for disclosure of information by member of advisory commission set up under this 
convention). 
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CHAPTER I 
SCOPE OF THE CONVENTION 


Article 1 ( 

1. This Convention shall apply where, for the purposes of taxation, profits which are included in 
the profits of an enterprise of a Contracting State are also included or are also likely to be 
included in the profits of an enterprise of another Contracting State on the grounds that the 
principles set out in Article 4 and applied either directly or in corresponding provisions of the 
law of the State concerned have not been observed. 

2. For the purposes of this Convention, the permanent establishment of an enterprise of a 
Contracting State situated in another Contracting State shall be deemed to, be an enterprise of 
the State in which it is situated. 


3. Paragraph | shall also apply where any of the enterprises concerned have made losses rather 
than profits. 


Article 2 
1. This Convention shall apply to taxes on income. 
2. The existing taxes to which this Convention shall apply are, in particular the following: 
(a) in Belgium: 
— impéot des personnes physiques/personenbelasting, 
— impét des sociétés/vennootschapsbelasting, 
— impét des personnes morales/rechtspersonenbelasting, 
— impét des non-résidents/belasting der niet-verblijfhouders, 
— taxe communale et la taxe d’agglomération additionnelles a limpét des personne: 
physiques/aanvullende gemeentebelasting en agglomeratiebelasting op de personenbelasting; 
(b) in Denmark: 
— selskabsskat, 
— indkomstskat til staten, 
— kommunale indkomstskat, 
— amtskommunal indkomstskat, 
— serlig indkomstskat, 
— kirkeskat, 
— udbytteskat, 
— renteskat, 
— royaltyskat, 
— frigotorelsesafgift; 
(c) in the Federal Republic of Germany: 
— Einkommensteuer, 
— K6rperschaftsteuer, 
— Gewerbesteuer, in so far as this tax is based on trading profits; 
(d) 1n Greece: 


— Popoe evoodquatow Pvoikwv TeocwTwr,, 
— Dopo® Evo osHUATOW volliKwV THOTWTWY 
— €LOhOPA VTEP THY ETLXELPNTEWV VSPEVTNW KAL ATTOYETEVTN 
(e) in Spain: 
— impuesto sobre la renta de las personas fisicas, 
— impuesto sobre sociedades; 
(f) in France: 
— impot sur le revenu, 
— impot sur les sociétés; 
(g) in Ireland: 
— Income Tax, ; ms 
— Corporation Tax; 
(A) in Italy: 
— imposta sul reddito delle persone fisiche, 
— imposta sul reddito delle persone giuridiche, 
— imposta locale sui redditi: 
(i) in Luxembourg: 
— impot sur le revenu des personnes physiques, 
— impot sur le revenu des collectivités, 
— impot commercial, in so far as this tax is based on trading profits; 
(J) in the Netherlands: py SOROS MRAT LD 594. _-hap 
— inkomstenbelasting, 20! yisusal [ no s9tel Olt hayetine golaeynoD orf] 
— vennootschapsbelasting; nuigem Of enQratomg) RUS St aaa ares Sealey 


1} th aol ifieait nate AEA ,! BAG [Ae 
(kK) in Portugal: \ (noitercebix 
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— imposto sobre o rendimento das pessoas singulares, 
— imposto sobre o rendimento das pessoas colectivas, 
— derrama para os municipios sobre 0 imposto sobre o rendimento das pessoas colectivas; 


(7) in the United Kingdom: 


— Income Tax, 
— Corporation Tax. 


3. The Convention shall also apply to any identical or similar taxes which are imposed after the 
date of signature thereof in addition to, or in place of existing taxes. The competent authorities 
of the Contracting States shall inform each other of any changes made in the respective 
domestic laws. 


CHAPTER I 
GENERAL PROVISIONS 


SECTION I 
DEFINITIONS 


Article 3 
1. For the purposes of this Convention: “competent authority” shall mean: 
— in Belgium: 
De Minister van Financién or an authorised representative, 
Le Ministre des Finances or an authorised representative, 
— in Denmark: 
Skatteministeren or an authorised representative, 
— in the Federal Republic of Germany: 
Der Bundesminister der Finanzen or an authorised representative, 
— in Greece: 
O YROVPYOM TOV OLKOVOLLK@V or an authorised representative, 
in Spain: 
El Ministro de Economia y Hacienda or an authorised representative, 
— in France: 
Le Ministre chargé du budget or an authorised representative, 
— in Ireland: 
The Revenue Commissioners or an authorised representative, 
— in Italy: 
II Ministro delle Finanze or an authorised representative, 
— in Luxembourg: 
Le Ministre des Finances or an authorised representative, 
— in the Netherlands: 
De Minister van Financién or an authorised representative, 
— in Portugal: 
O Ministro das Finangas or an authorised representative, 
— in the United Kingdom: 
The Commissioners of Inland Revenue or an authorised representative. 


2. Any term not defined in this Convention shall, unless the context otherwise requires, have the 
meaning which it has under the double taxation convention between the States concerned. 


SECTION II 
PRINCIPLES APPLYING TO THE ADJUSTMENT OF PROFITS OF ASSOCIATED ENTERPRISES AND 
TO THE ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS 


Article 4 
The following principles shall be observed in the application of this Convention: 


1. Where: 
(a) an enterprise of a Contracting State participates directly or indirectly in the management, 
control or capital of an enterprise of another Contracting State, or 
(b) the same persons participate directly or indirectly in the management, control or capital of 
an enterprise of one Contracting State and an enterprise of another Contracting State, 


and in either case conditions are made or imposed between the two enterprises in their 
commercial or financial relations which differ from those which would be made between 
independent enterprises, then any profits which would, but for those conditions, have accrued to 
one of the enterprises, but, by reason of those conditions, have not so accrued, may be included 
in the profits of that enterprise and taxed accordingly. Y 
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2. Where an enterprise of a Contracting State carries on business in another Contracting State 
through a permanent establishment situated therein, there shall be attributed to that permanent 
establishment the profits which it might be expected to make if it were a distinct and separate 
enterprise engaged in the same or similar activities under the same or similar conditions and 
dealing wholly independently with the enterprise of which it is a permanent establishment. 


Article 5 

Where a Contracting State intends to adjust the profits of an enterprise in accordance with the 
principles set out in Article 4, it shall inform the enterprise of the intended action in due time 
and give it the opportunity to inform the other enterprise so as to give that other enterprise the 
opportunity to inform in turn the other Contracting State. 


However, the Contracting State providing such information shall not be prevented from making 
the proposed adjustment. 

If after such information has been given the two enterprises and the other Contracting State 
agree to the adjustment, Articles 6 and 7 shall not apply. 


SECTION III 
MUTUAL AGREEMENT AND ARBITRATION PROCEDURE 


Article 6 


1. Where an enterprise considers that, in any case to which this Convention applies, the 
principles set out in Article 4 have not been observed, it may, irrespective of the remedies 
provided by the domestic law of the Contracting States concerned, present.its case to the 
competent authority of the Contracting State of which it is an enterprise or in which its 
permanent establishment is situated. The case must be presented within three years of the first 
notification of the action which results or is likely to result in double taxation within the 
meaning of Article 1. 

The enterprise shall at the same time notify the competent authority if other Contracting States 
may be concerned in the case. The competent authority shall then without delay notify the 
competent authorities of those other Contracting States. 


2. If the complaint appears to it to be well-founded and if it is not itself able to arrive at a 
satisfactory solution, the competent authority shall endeavour to resolve the case by mutual 
agreement with the competent authority of any other Contracting State concerned, with a view 
to the elimination of double taxation on the basis of the principles set out in Article 4. Any 
mutual agreement reached shall be implemented irrespective of any time limits prescribed by the 
domestic laws of the Contracting States concerned. 


Article 7 


1. If the competent authorities concerned fail to reach an agreement that eliminates the double 
taxation referred to in Article 6 within two years of the date on which the case was first 
submitted to one of the competent authorities in accordance with Article 6(1), they shall set up 
an advisory commission charged with delivering its opinion on the elimination of the double 
taxation in question. 

Enterprises may have recourse to the remedies available to them under the domestic law of the 
Contracting States concerned; however, where the case has so been submitted to a court or 
tribunal, the term of two years referred to in the first subparagraph shall be computed from the 
date on which the judgment of the final court of appeal was given. 


2. The submission of the case to the advisory commission shall not prevent a Contracting State 
from initiating or continuing judicial proceedings or proceedings for administrative penalties in 
relation to the same matters. 

3. Where the domestic law of a Contracting State does not permit the competent authorities of 
that State to derogate from the decisions of their judicial bodies, paragraph 1 shall not apply 
unless the associated enterprise of that State has allowed the time provided for appeal to expire, 
or has withdrawn any such appeal before a decision has been delivered. This provision shall not 
affect the appeal if and in so far as it relates to matters other than those referred’to in Article 6. 


4. The competent authorities may by mutual agreement and with the agreement of the 
associated enterprises concerned waive the time limits referred to in paragraph 1. 


5. In so far as the provisions of paragraphs | to 4 are not applied, the rights of each of the 
associated enterprises, as laid down in Article 6, shall be unaffected. 


Article 8 ete 


1. The competent authority of a Contracting State shall not be obliged to initiate the mutual 
agreement procedure or to set up the advisory commission referred to in Article 7 where legal or 
administrative proceedings have resulted in a final ruling that by actions giving rise to an 
adjustment of transfers of profits under Article 4 one of the enterprises concerned is liable to a 
serious penalty. (paalieke ' 


2. Where judicial or administrative proceedings, initiated with a view to a ruling that by. actions 
giving rise to an adjustment of profits under Article 4 one of the enterprises concerned was 


¢ 
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liable to a serious penalty, are being conducted simultaneously with any of the proceedings 
referred to in Articles 6 and 7, the competent authorities may stay the latter proceedings until the 
judicial or administrative proceedings have been concluded. 


Article 9 


1. The advisory commission referred to in Article 7(1) shall consist of, in addition to its 
Chairman: 


— two representatives of each competent authority concerned; this number may be reduced 
to one by agreement between the competent authorities, 
— an even number of independent persons of standing to be appointed by mutual agreement 
from the list of persons referred to in paragraph 4 or, in the absence of agreement, by the 
drawing of lots by the competent authorities concerned. 


2. When the independent persons of standing are appointed an alternate shall be appointed for 
each of them according to the rules for the appointment of the independent persons in case the 
independent persons are prevented from carrying out their duties. 


3. Where lots are drawn, each of the competent authorities may object to the appointment of 
any particular independent person of standing in any circumstance agreed in advance between 
the competent authorities concerned or in one of the following situations: 


— where that person belongs to or is working on behalf of one of the tax administrations 
concerned, 

— where that person has, or has had, a large holding in or is or has been an employee of or 
adviser to one or each of the associated enterprises, 

— where that person does not offer a sufficient guarantee of objectivity for the settlement of 
the case or cases to be decided. 


4. The list of independent persons of standing shall consist of all the independent persons 
nominated by the Contracting States. For this purpose each Contracting State shall nominate 
five persons and shall inform the Secretary-General of the Council of the European Communi- 
ties thereof. 


Such persons must be nationals of a Contracting State and resident within the territory to which 
this Convention applies. They must be competent and independent. 


The Contracting States may make alterations to the list referred to in the first subparagraph; 
they shall inform the Secretary-General of the Council of the European Communities thereof 
without delay. 


5. The representatives and independent persons of standing appointed in accordance with 
paragraph | shall elect a Chairman from among those persons of standing on the list referred to 
in paragraph 4, without prejudice to the right of each competent authority concerned to object 
to the appointment of the person of standing thus chosen in one of the situations referred to in 
paragraph 3. 


The Chairman must possess the qualifications required for appointment to the highest judicial 
offices in his country or be a jurisconsult of recognised competence. 


6. The members of the advisory commission shall keep secret all matters which they learn as a 
result of the proceedings. The Contracting States shall adopt appropriate provisions to penalise 
any breach of secrecy obligations. They shall, without delay inform the Commission of the 
European Communities of the measures taken. The Commission of the European Communities 
shall inform the other Contracting States. 


7. The Contracting States shall take all necessary steps to ensure that the advisory commission 
meets without delay once cases are referred to it. 


Article 10 
1. For the purposes of the procedure referred to in Article 7, the associated enterprises 
concerned may provide any information, evidence or documents which seem to them likely to be 
of use to the advisory commission in reaching a decision. The enterprises and the competent 
authorities of the Contracting States concerned shall give effect to any request made by the 
advisory commission to provide information, evidence or documents. However, the competent 
authorities of any such Contracting State shall not be under any obligation: 
(a) to carry out administrative measures at variance with its domestic law or its normal 
administrative practice; 
(b) to supply information which is not obtainable under its domestic law or in its normal 
administrative practice; or 
(c) to supply information which would disclose any trade, business, industrial or professional 
secret or trade process, or information the disclosure of which would be contrary to public 
policy (ordre public). 
2. Each of the associated enterprises may, at its request, appear or be represented before the 
advisory commission. If the advisory commission so requests, each of the associated enterprises 
shall appear or be represented before it. 
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Article iI e vi rt ee 12) o1997 Gi oo j 
|. The advisory commission referred to in Article 7 shall deliver its opinion ‘not more tae Six 


months from the date on which the matter was teferred to it) 0 ain 
The advisory commission must base its opinion on Article 4. ' 
2. The advisory commission shall adopt its opinion by a simple majority of its members. The 
competent authorities concerned may agree on additional rules of procedure, - 
3, The costs of the advisory commission procedure, other than those incurred by the asgociattd 
enterprises, shall be shared equally by the Contracting States COnGPIN EA did aceton 

JIN IO Ni) eh 
Article 12 
1. The competent authorities party to the procedure seferted to in wakstiohe 7 shall, acting by 
common consent on the basis of Article 4, take a decision which will eliminate the double 
taxation within six months of the date on which the advisory commission delivered its opinion. 
The competent authorities may take a decision which deviates from the advisory commission’s 
opinion. If they fail to reach agreement, they shall be obliged to act in accordance with that 
opinion. 
2. The competent authorities may agree to publish the decision referred, to in ‘Paragraph 1, 
subject to the consent of the enterprises concerned. 7 


Article 13 


The facet that the decisions taken by the Contracting States, concerning the taxation of profits 
resulting from a transaction between associated enterprises, have become final woall not prevent 
recourse to the procedures set out in Articles 6 and 7. xy 


Article 14 
For the purposes of this Convention, the double taxation of profits shall be regarded as 
climinated if either: 


(a) the profits are included in the computation of taxable profits in one State only: or 
(h) the tax chargeable on those profits in one State is reduced by an amount equal to the tax 
chargeable on them in the other. one ton 


CHAPTER II A) <7 
FINAL PROVISIONS vile! 
Article 15 Ledusestas 


Nothing in this Convention shall affect the fulfilment of wider obligations with febpiket to the 
elimination of double taxation in the case of an adjustment of profits of associated enterprises 
resulting either from other conventions to which the Contracting States are or will become 
parties or from the domestic law of the Contracting States. 
ty lati? fennel 

Article 16 A WA Me P bil! i y 
|. The territorial scope of this Convention shall be that defined in Article 227(1)),of the eee 
establishing the European Economic Community, without prejudice to paragraph 2 of thi 


Article, PHEW osid’ vii 

2. This Convention shall not apply to: to do sTiettRMD tesa ras 

the French territories referred to in Annex IV to the Treaty establishing the European 

Heonomic Community, wilt caiblddag io wait 

the Faroe Islands and Greenland. 00 Gk Moi 219000 
Note--' Asticle 227 renumbered article 299 by the Treaty of Amsterdam ratified on 1 May 1999 (OJ hak 10.11.97 p 1). 

ee | Hi - ’ 

Article 17 cs im sy posi 


This Convention will be ratified by the Contracting St The j met 5. of hi fice 
be deposited at the office of the Rieimurauee ie Council of ‘rae 
Lies. 


; Hig 


Article 18 d rote diate: 


This Convention shall enter into force on adie first day of the third ) 
the instrument of ratification is deposited by the last signato ale 
Convention shall apply to proceedings referred to in Article 6(1) which. 


eniey into force, ) 
hoy 2 ui a Howie w olga lie wethotda 


Onna 


Article: 19 ew neve od Ahuers dou nicole) ot sero Ie: 
The Secreta Genet of the Gena of the Foropess Communities s 
ing States of; iHrovoinet ad 40 1 troup 40 Te weet on "9 


2 dayne deposit, of each fosteument of ratificat 
(b) the date on which this Comment will enter into force; 
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(c) the list of independent persons of standing appointed by the Contracting States and any 
alterations thereto in accordance with Article 9(4). 


[Article 20 

This. Convention is concluded for a period of five years. It shall be extended for further periods 

of five years at a time, unless a Contracting State informs the Secretary-General of the Council 

of the European Union of its objection thereto in writing at least six months before the expiry of 

any five-year period.]! 

Amendment—' Article substituted by protocol taking effect from 1 January 2000 and entering into force on the first day of 
the third month following the deposit of the last instrument of ratification, acceptance or approval. See OJ C202, 
16.7.99, p 1. 


Note—The period between | January 2000 and the date of entry into force of the protocol should not be taken into account 
in determining whether a case has been presented within the time specified in art 6(1). 


Article 21 

Each Contracting State may, at any time, ask for a revision of this Convention. In that event, a 
conference to revise the Convention will be convened by the President of the Council of the 
European Communities. 


Article 22 


This Convention, drawn up in a single original in the Danish, Dutch, English, French, German, 
Greek, Irish, Italian, Portuguese and Spanish languages, all 10 texts being equally authentic, 
shall be deposited in the archives of the General Secretariat of the Council of the European 
Communities. The Secretary-General shall transmit a certified copy to the Government of each 
Signatory State. 


European Economic Community: Final Act and Declarations of 23 July 1990 
The Plenipotentiaries of the High Contracting Parties, meeting at Brussels, on the twenty-third 
day of July nineteen hundred and ninety, for the signature of the Convention on the elimination 
of double taxation in connection with the adjustment of profits of associated enterprises, have, 
on the occasion of signing the said Convention: 
(a) adopted the following jomt Declarations attached to the Final Act: 
— Declaration on Article 4(1), 
— Declaration on Article 9(6), 
— Declaration on Article 13; 
(b) taken note of the following unilateral Declarations attached to this Final Act: 
— Declaration of France and the United Kingdom on Article 7, 
— Individual Declarations of the Contracting States on Article 8, 
— Declaration of the Federal Republic of Germany on Article 16. 


Joint Declarations 

Declaration on Article 4(1) 

The provisions of Article 4(1) shall cover both cases where a transaction is carried out directly 
between two legally distinct enterprises as well as cases where a transaction is carried out 
between one of the enterprises and the permanent establishment of the other enterprise situated 
in a third country. 

Declaration on Article 9(6) 

The Member States shall be entirely free as regards the nature and scope of the appropriate 
provisions they adopt for penalising any breach of secrecy obligations. 

Declaration on Article 13 

Where, in one or more of the Contracting States concerned, the decisions regarding the taxation 
giving rise to the procedures referred to in Articles 6 and 7 have been altered after the procedure 
referred to in Article 6 has been concluded or after the decision referred to in Article 12 has been 
taken and where double taxation within the meaning of Article | results, account being taken of 
the application of the outcome of that procedure or that decision, Articles 6 and 7 shall apply. 


Unilateral Declarations 
Declaration on Article 7 
France and the United Kingdom declare that they will apply Article 7(3). 


Individual declarations of the Contracting States on Article 8 
Belgium 
The term “serious penalty” means.a criminal or administrative penalty in cases: 


— either of a common law offence committed with the aim of tax evasion,» 
— or infringements of the provisions of the Code of income tax or of decisions taken in 
implementation thereof, committed with fraudulent intention or with the intention of causing 


injury. 
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Denmark 

The concept of “serious penalty” means a penalty for the intentional infringement of provisions 
of the Criminal Law or of special legislation in cases which cannot be regulated by administra- 
tive means. 

Cases of infringement of provisions of tax law may, as a general rule, be regulated by 
administrative means where it is considered that the infringement will not entail a punishment 
greater than a fine. 


Germany 


An infringement of the tax laws punishable by a “serious penalty” is constituted by any 
infringement of the tax laws penalised by detention, criminal or administrative fines. 

Greece 

Under Greek legislation governing taxation, an undertaking is liable to “severe penalties”: 

1. if it fails to submit declarations, or submits incorrect declarations, in respect of taxes, charges 
or contributions which must be withheld and paid to the State under existing provisions, or in 
respect of value added tax, turnover tax or the special tax on luxury goods, in so far as the total 
amount of the above taxes, charges and contributions which should have been declared and paid 
to the State as a result of trade or other activities carried out over a period of six months exceeds 
an amount of six hundred thousand (600,000) Greek drachmas or one million (1,000,000) Greek 
drachmas over a period of one calendar year; 

2. if it fails to submit a declaration of income tax, in so far as the tax due in respect of the 
income not declared is more than three hundred thousand (300,000) Greek drachmas; 


3. if it fails to supply the taxation details laid down in the Code on Taxation Data; 


4. if it supplies details as referred to under the previous case 3, which are incorrect as regards 
quantity or unit price or value, in so far as the inaccuracy results in a discrepancy which exceeds 
ten per cent (10%) of the total amount or of the total value of the goods, the provision of 
services or the trade generally; 


5. if it fails to keep accurately the books and records required by the Code on Taxation Data, in 
so far as that inaccuracy has been noted in the course of a regular check, the findings of which 
have been confirmed either by administrative resolution of the discrepancy or because the period 
allowed for an appeal has expired or as a result of a definitive decision by an administrative 
tribunal, provided that during the management period checked the discrepancy between gross 
income and the income declared is more than twenty per cent (20%) and in any case not less than 
one million (1,000,000) Greek drachmas; 


6. if it fails to observe the obligation to keep books and records as laid down in the relevant 
provisions of the Code on Taxation Data; 


7. if it issues false or fictitious—or itself falsifies—invoices for the sale of goods or the supply of 
services or any other taxation details as referred to in case 3 above. 


A taxation document is regarded as false if it has been perforated or stamped in any way without 
the proper authentication having been entered in the relevant books of the competent tax 
authority, in so far as failure to make such an entry has occurred in the knowledge that such 
authentication is required for the taxation document. A taxation document is also regarded as 
false if the content and other details of the original or the copy differ from those which are 
recorded on the counterfoil of that document. 


A taxation document is regarded as fictitious if it has been issued for a transaction or part of a 
transaction, transfer or any other reason not recorded in the total or for a transaction carried 
out by persons different from those recorded in the taxation document; 
8. if it is aware of the intention of the action taken and collaborates in any way in the production 
of false taxation documents or is aware that the documents are false or fictitious and 
collaborates in any way in their issue or accepts the false, fictitious or falsified taxation 
documents with the intention of concealing material relevant to taxation. 
Spain 
The term “serious penalties” includes administrative penalties for serious tax infringements, as 
well as criminal penalties for offences committed with respect to the taxation authorities. 
France 
The term “serious penalties” includes criminal penalties and tax penalties such as penalties for 
failure to make a tax return after receiving a summons, for lack of good faith, for fraudulent 
pees for opposition to tax inspection, for secret payments or distribution, or for abuse of 
rights. 
Treland eG 
“Serious penalties” shall include penalties for: . ; 
(a) failing to make a return; 
(b) fraudulently or negligently making an incorrect return; (UBge” 
(c) failing to keep proper records; Leen to Td 
(d) failing to make documents and records available for inspection;| = 
(e) obstructing persons exercising statutory powers; » losiod) noiaitwernisl: 
(f) failing to notify chargeability to tax; Quit 
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(g) making a false statement to obtain an allowance. 
The legislative provisions governing these offences, as at 3 July 1990, are as follows: 

— Part XXXV of the Income Tax Act 1967 

— Section 6 of the Finance Act 1968 

— Part XIV of the Corporation Tax Act 1976 

— Section 94 of the Finance Act 1983. 
Any subsequent provisions replacing, amending or updating the penalty code would also be 
comprehended. 
Ttaly 
The term “serious penalties” means penalties laid down for illicit acts, within the meaning of the 
domestic law, constituting a tax offence. 
Luxembourg 
Luxembourg considers to be a “serious penalty” what the other Contracting State considers to 
be so for the purposes of Article 8. 
Netherlands 
The term “serious penalty” means a penalty imposed by a judge for any action, committed 

)intentionally, which is mentioned in Article 68 of the General Law on taxation. 

Portugal 
The terms “serious penalties” include criminal penalties as well as the further tax penalties 
applicable to infringements committed with intent to defraud or in which the fine applicable is of 
an amount exceeding 1,000,000 (one million) Portuguese escudos. 
United Kingdom 
The United Kingdom will interpret the term “serious penalty” as comprising criminal sanctions 
and administrative sanctions in respect of the fraudulent or negligent delivery of incorrect 
accounts, claims or returns for tax purposes. 
Declaration by the Federal Republic of Germany on Article 16 
The Government of the Federal Republic of Germany reserves the right to declare, when 
lodging its instrument of ratification, that the Convention also applies to Land of Berlin. 


Commission Recommendation 
of 21 December 1993 
on the taxation of certain items of income received by non-residents in a member state 
other than that in which they are resident 


(94/79/EC) 
Note—See OJ L039, 10.2.94, p 22. 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Community, and in particular the second 
indent of Article 155' thereof, 

Whereas the internal market comprises an area without frontiers in which the free movement of 
goods, persons services and capital is guaranteed; 

Whereas the free movement of persons may be impeded by personal income tax arrangements 
which have the effect of imposing a heavier tax burden on non-residents than on residents in 
comparable situations; 

Whereas steps should be taken to ensure that free movement of persons is fully guaranteed in the 
interests of the proper functioning of the internal market; whereas it is necessary to bring to the 
notice of the Member States the provisions which, in the Commission’s view, are likely to 
guarantee that non-residents enjoy the same tax treatment as residents; 

Whereas this initiative does not affect the Commission’s conduct of policy in the field of 
infringement procedures to ensure that the fundamental principles of the Treaty are respected; 
Whereas no distinction should be made under this approach between the taxation of income 
from dependent personal services, income from professional activities of a self-employed nature, 
and income from agricultural and forestry activities and from industrial and commercial 
activities, the rules of equal treatment and non-discrimination compared to residents applying 
equally to persons receiving such items of income; 

Whereas the principle of equality of treatment stemming from Articles 48 and 52! of the Treaty 
requires that persons receiving the items of income in question should not, where the prepon- 
derant part of their income is received in the country of activity, be deprived of the tax reliefs 
and deductions enjoyed by residents; 

Whereas it might reasonably be assumed that a person receives the preponderant part of his 
income in the country of activity where such income constitutes at least 75% of his total taxable 
income; 
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Whereas the Member State in which a natural person is resident should continue to have the 
option of not granting the deductions or other tax reliefs granted to residents where that person 
benefits from identical or similar deductions or other reliefs in the Member State of activity; 


Whereas the Member States continue to have the option of maintaining or introducing 
arrangements more favourable to taxpayers than those set out in this recommendation, 


Note—! Articles 48, 52 and 155 renumbered articles 39, 43 and 211 respectively by the Treaty of Amsterdam ratified on 
1 May 1999. 


HEREBY MAKES THE FOLLOWING RECOMMENDATION: 


Scope 
Article 1 
1. Member States apply the provisions of this recommendation to natural persons who are 


residents of one Member State and who are subject to income tax in another Member State, 
without being resident there, on the following items of income: 


— income from dependent personal services, 

— pensions and other similar remuneration received in consideration of past employment, 

including social security pensions, 

— income from professional occupations or other self-employed activities, including that of 

performing artists and sportsmen and sportswomen, 

— income from agricultural and forestry activities, 

— income from industrial and commercial activities. 
2. For the purposes of this recommendation, the term “resident” is to be defined according to 
the provisions of the double taxation agreements concluded between Member States or, in the 
absence of any such double taxation agreement, according to national law. 


Taxation of the income of non-residents 


Article 2 


1. Member States do not subject the items of income specified in Article 1(1), in the Member 
State of taxation, to any heavier taxation than if the taxpayer, his spouse and his children were 
resident in that Member State. 

2. Application of the provisions of paragraph | shall be subject to the condition that the items of 
income specified in Article 1(1) which are taxable in the Member State in which the natural 
person is not resident constitute at least 75% of that person’s total taxable income during the tax 
year. 

The Member State of taxation may ask the natural person in question to provide any evidence 
necessary to prove that he derives at least 75 % of his income from that Member State. 

3. Where a natural person benefiting from the tax treatment referred to in paragraph | has, in 
the Member State of taxation, income other than that referred to in Article 1(1), ae provisions 
of that paragraph shall also apply to that other income. 

4. By way of derogation from the provision of paragraph 1, the Member State which taxes the 
items of income referred to in Article 1(1) may decide not to grant deductions or other tax reliefs 
connected with income which is not taxable in that Member State. 


Double grant of deductions or other tax reliefs 
Article 3 


The Member State in which a natural person is resident may decide not to grant deductions or 
other tax reliefs which it normally grants to residents if that person benefits from identical or 
similar deductions or other reliefs in the Member State which taxes the items of his income 
specified in Article 1. 


More favourable provisions for taxpayers , , 
Article 4 


Member States may opt to maintain or introduce more favourable provisions: for — than 
those set out in this recommendation. ; 


Final provisions 
Article 5 
Member States are invited to communicate to the Commission before Ki December 1994 the 


texts of the main laws, regulations and administrative provisions which they adoy pursuant to 
this recommendation, and to notify the Commission of any subsea changes i a this, field. 
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. le e } DF t say eeoisti W 
This recommendation is addressed to the Member States. simyOd sel oe eitroonti 
Done at Brussels, 21 December 1993. -grooni 
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EXPLANATORY MEMORANDUM 


I. General conditions 


1. Freedom of movement for persons is one of the Community’s essential objectives and is 
enshrined in Articles 3, 48, 49, 52 and 53 of the Treaty of Rome. It is also a fundamental element 
of the internal market, which the Treaty defines as “an area without internal frontiers in which 
the free movement of goods, persons, services and capital is ensured in accordance with the 
provisions of this Treaty” . 


Freedom of movement for workers and their families is a fundamental right. The Community 
attaches, great importance to the promotion of workers’ mobility, in particular in the border 
regions. The Commission has indeed underlined recently in its White Paper on growth, 
competitiveness and employment, the need for flexibility in the labour market. It has listed, as a 
first step in this direction, the need to improve the geographical mobility of workers by 
suppressing the obstacles that hamper it. 


Indeed, freedom of movement for persons is still frustrated by the existence of a number of tax 
provisions which, when applied, often cause persons exercising freedom of movement for the 
purpose of carrying on an activity ina Member State other than the one in which they are 
resents to be taxed in the other Member State in a less favourable manner than the residents of 
hat other Member State. 


Hundreds of thousands of people are subject to frequent discriminations. This is testified by the 
great number of complaints that the Commission receives as well as by petitions addressed to 
the European Parliament. 

The fundamental principle of non-discrimination, being an underlying principle of the Treaty, 
claims for a quick and clear solution. 


The problem affects the following categories of person: 


— frontier workers, 
— other persons in paid employment, 
— recipients of pensions and other similar remuneration in consideration of past employ- 
ment, 
_ —> persons exercising a professional activity or some other self-employed activity, including 
performing artists and sportsmen and sportswomen, 
— persons exercising agricultural and forestry activities, 
— persons exercising industrial and commercial activities. 
2. In principle, such persons are taxed in the country in which they carry on their activity, and 
most Member States apply to them tax arrangements (the non-residents’ regime) which differ 
from those applied to residents. Generally speaking, under these arrangements, only income 
from sources within the country in which the activity is exercised is taxed, with no provision 
being made for tax reliefs on grounds of family circumstances or for the various deductions for 
which residents are eligible, considering that such advantages should be granted by the country 
of residence. 
These advantages can be grouped in different categories, taking into account the taxpayer’s 
Sontributive capacity: 
— as regards the worker itself, there are, for instance, the basic allowance (which provides a 
tax exemption for low income), but also specific deductions for medical expenses or for 
exceptional expenditures, 
— if he is married, this statute may offer him a right, depending on the Member State 
concerned, to a joint assessment with his spouse, through a “splitting” system if relevant, or a 
family coefficient relief or other allowances, 
— as regards children, there are often special deductions, grossed up in the case of 
handicapped children, deductions for school expenses, etc. 
However, the persons in question are very often precluded from the benefit of such reliefs in 
heir country of residence too since they have no or insufficient taxable income in that country. 


An exception to this rule is the tax treatment of the income of certain frontier workers in that 
Member States have concluded bilateral agreements under which such income is taxed in the 
sountry in which those workers are resident (of the 26 possible bilateral, arrangements, 14 
orovide for taxation in the country of residence and 12 for taxation in the country of activity). It 
s only where frontier workers are taxed exclusively in their country of residence that they are not 
liscriminated against, being taxed in the same way as other residents. 

By contrast, persons who exercise an activity in an employed or self-employed capacity, 
igricultural and forestry activities, or industrial and commercial activities in a Member State 
yther than the one in which they are resident and who are taxed in their country of residence are, 
n most cases, subject to a higher level of taxation than persons exercising the same activities in 
he country in which they are resident. : 

3. With a view to correcting this situation, the Commission presented, in 1979, a proposal for a 
Directive concerning the harmonisation of income taxation provisions with respect to freedom 
of movement for workers within the Community. The Commission has also initiated infringe- 
nent proceedings against some Member States with regard to tax provisions which discriminate 
igainst the residents. 
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4. Despite discussions stretching over a period of years, the Council has not been able to act on 
this proposal since some Member States are opposed to the principle of taxing frontier workers’ 
income in their country of residence. Furthermore, some associations of frontier workers have 
argued that taxation in the country of residence would lead in many cases, to heavier taxation 
than under current circumstances (eg under arrangements between Belgium and Luxembourg or 
between Denmark and Germany). 


Finally, many Member States have felt that the general problem of taxing non-resident workers 
may be more suitably resolved by bilateral agreements. 


5. In view of this situation, the Commission last year withdrew its 1979 proposal, and it 
considers that the time has now come for fresh steps to be taken to encourage Member States to 
eliminate discriminatory provisions from their legislation on the taxation of non-residents and to 
amend their laws on the basis of common rules of conduct. 


This is made all the more necessary by the fact that some Member States have, at their own 
initiative, already amended their tax rules in this area, and others are planning to do so. 


The Commission therefore believes that, unless guidelines are established at Community level, 
there is a risk that very divergent new rules will be introduced in various Member States. 


6. As regards case law, it should be noted that on 26 January 1993 the Court delivered a 
judgment on this matter (Case C-112/91, Werner v Finanzamt Aachen-Innenstadt). 


The Court held that “Article 52' of the EEC Treaty does not prevent a Member State imposing 
a heavier burden on its own nationals who carry out their professional activity within its 
territory and who reside in another Member State”. In its judgment the Court did not, however, 
make any statement on the possibility of a Member State treating nationals of other Member 
States in the same way. A new case has since been referred to the Court for a preliminary ruling 
(Case C-279/93, Finanzamt K6éln-Altstadt vy Schumacker), in which it must be decided whether 
application of the non-residents’ tax regime to a national of another Member State is 
compatible with Community law. 


7. This recommendation forms an integral part of the action that the Commission intends to 
pursue actively, so as to ensure, in particular by infringement procedures, that the fundamental 
principles of the Treaty, which the European citizen should be able to benefit from, are fully 
respected. 


8. For these reasons, the Commission has drawn up the attached recommendation defining the 
principles and rules should underlie Member States’ legislation on the tax treatment of 
non-residents. 


9. It seems pertinent to underline the essential elements of this recommendation. 


— Its scope covers the income of all persons, whether salaried or self-employed, pensions and 
income from other economic activities. Compared to the 1979 proposal, it has thus been 
extended to cover the self-employed and agricultural, forestry, industrial and commercial 
activities, about which ever increasing numbers of petitions and complaints are received 
concerning the tax provisions applying to them. 

— The allocation of the right to tax non-residents between the state of activity and the state 
of residence, as determined by the double-taxation agreements concluded between the 
Member States, is respected as regards the income of frontier workers. Consequently, they 
may be taxed either in the state where they work or the state in which they reside. 

— Precise rules are laid down to ensure non-discriminatory taxation of non-residents by the 
state of activity where they are in a comparable position to its own residents. A comparable 
situation is deemed to exist where the income received in the state of activity is at least 75% of 
the non-resident’s total taxable income. 

— The option remains for the Member State of residence not to grant to a taxpayer the 
benefit of certain reliefs or deductions if these have already been accorded by the state of 
activity. The aim here is to ensure that the persons covered by the recommendation are not 


discriminated against, and not that they be placed in a more favourable position that other 
taxpayers. , 


The Commission considers that these provisions are clear, balanced and simple to apply, and 


that they will provide a fair solution to the large majority of problems posed by the taxation of 
non-residents. 


10. Implementation of the mechanism established by the recommendation may, in the Commis- 
sion'’s opinion, require a more intensive exchange of information between the tax administration 
of the taxpayer’s country of residence and that of his country of activity. The Commission 
would stress in this context that the provisions applied under Directive 77/799/EEC? allow 
Member States to exchange any information necessary for that purpose. = . 


. r, & C FLO LOWY ae * . 
If it should emerge that this exchange does not function adequately in practice, the Commission 
is ready to examine with the Member States the measures required to improve the situation. 


11. Given the importance of fully achieving the free movement of persons, which forms a vital 
element of the single market, the Commission recommends that the Member States adopt the 
necessary tax measures as quickly as possible. etisb 
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The Commission will assess the measures taken by the Member States in implementing this 
recommendation and will decide to take further action if necessary, taking account, inter alia, of 
how the Court’s case law develops in this field. 


Note—' Article 52 renumbered article 43 by the Treaty of Amsterdam ratified on 1 May 1999. 
2°OV,B3365:278 12: 773 pels. 


II. Comments on certain Articles 
Article 1 


12. Paragraph | of this Article defines the scope of the recommendation as regards the 
categories of persons involved. The recommendation covers natural persons who are resident in 
one of the Member States and subject to income tax in another Member State without being 
resident there. 


Paragraph | also lists the categories of income falling within the scope of the recommendation. 
The first two categories (income from dependent personal services and pensions) were already 
included in the 1979 proposal for a Directive. Income from professional occupations or other 
self-employed activities, from agricultural and forestry activities and from industrial and 
commercial activities has been added in order to ensure that individuals engaged in such 
Occupations or activities are treated in the same way as wage and salary earners and those 
recelving pensions. 


The definitions used for these income categories are based largely on those used in the 
Organisation for Economic Cooperation and Development Model Convention. 


13. Paragraph 2 sets out the criteria for establishing an individual’s residence status. For this 
purpose, reference has to be made first to the relevant provisions of the double taxation 
agreements concluded between Member States, since those provisions clearly establish the place 
of residence of a person who has tax links with two Member States. 


In the Commission’s view, reference to national legislation relating to residence for tax purposes 
would pose more problems, since such legislation may differ from one Member State to another. 
Recourse should be had to such legislation only where no agreement has been concluded 
between the two Member States concerned!. 

Note—' The following combinations of members states are not covered by bilateral agreements (situation at | January 


1993): Greece—Portugal, Greece-Spain, Greece—Ireland, Greece-—Luxembourg, Portugal—Ireland, Spain—Ireland, 
Portugal-Luxembourg, Portugal—Netherlands. 


Article 2 


14. Paragraph | of this Article establishes the principle that the persons and income covered by 
Article | may not be subjected in the Member State imposing tax to any more burdensome 
taxation than if the taxpayer were resident in that Member State. 


In accordance with that principle, the individuals in question should benefit, in the country of 
activity, from the same special deductions for determining taxable income and from the other 
general deductions or tax reliefs granted to residents. 


If the Member State of activity applies a special tax system to families (eg splitting allowances 
for dependants), this advantage should also be applied to the incomes referred to in Article | 
obtained by the non-resident in that State. Special systems of this nature are generally linked to 
aggregate taxation of the individuals concerned (spouse and, in some cases, children), and if this 
is the case the Member State of activity has the option of taking account of the income of such 
individuals in determining, the rate of taxation applicable to the incomes which it is entitled to 
tax. 

15. Paragraph 2 of this Article establishes that this principle applies only where the income 
derived by the individuals in question from the country of activity constitutes at least 75% of 
their total taxable income. 

The Commission considers that treatment identical to that of residents is justified only where 
non-residents are in a situation comparable to that of residents. Such a situation is deemed to 
exist where a non-resident derives the preponderant part of his income (ie at least 75% of his 
total taxable income) in the country of activity. In that case, the amount of income taxable in the 
country of residence is unlikely to be sufficient for the deductions and other reliefs provided for 
in that country’s legislation to apply. 

Where, by contrast, the non-resident derives a large share of his income in his country of 
residence, it would not seem justified to require the Member State of activity to grant him the 
deductions applicable thereto. The 75% threshold also offers the advantage that the Member 
State of activity might abstain from taking into account the income obtained outside the state 
(in applying progressivity), and the task of the tax administration would thus be made 
considerably easier. 

The Commission considers that this approach would solve virtually all the problems which 
non-residents encounter when their income is taxed in the country of activity. 

The general point should be made that an entirely fair and neutral treatment of all situations in 
this field is impossible under current circumstances. It would be possible only if income tax 
legislation were completely harmonised in the Community. 
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16. In the same second subparagraph of paragraph 2, it is also stipulated that a Member State 
may ask a non-resident to prove that he derives at least 75% of his income on its territory. In the 
Commission’s opinion, such proof can be provided by means of documents, such/as.a copy of a 
tax return, a written statement from an employer, a copy of a balance sheet, etc. 

17. Under the terms of Article 1, the tax treatment provided for in the recommendation applies 
only to income derived from employment or self-employment, and to pensions and the other 
economic activities mentioned. 

It is possible, however, that a person receiving such income in a Member State other than that of 
his residence may also have other sources of income in that Member State, for example property 
income. Article 2(3) is designed to ensure that the same tax treatment is applied to those other 
sources of income. . 

18. Article 2(4) permits the Member States not to grant deductions or other tax reliefs connected 
with income which is not taxable in the Member State of activity. It would not seem to be 
justified to grant certain deductions closely connected with income which is not taxable in that 
Member State. One example is provided by deductions for the purchase of certain securities, 
given that income from capital is generally taxable in the country of residence. — 


Article 3 


19. The aim of this recommendation is to ensure that individuals receiving certain types of 
income in a Member State in which they are not resident are taxed on a fair and non- 
discriminatory basis. 

It is also necessary to ensure, however, that non-residents do not benefit from more favourable 
tax treatment than other taxpayers. This could happen if they were to benefit, in the Member 
State of residence, from the same deductions of other tax reliefs which they had already been 
granted in the Member State of activity. 

This Article accordingly makes it possible for the Member State of residence to refuse to grant 
deductions or other tax reliefs in such cases. 

However, the Commission takes the view that application of this option should be limited in 
practice. It has thus been observed that if the Member State of residence, applies the ordinary 
imputation method to take account income obtained in other States—this method already being 
applied by most Member States—deduction should not normally occur twice. 


Article 4 
20. This recommendation lays down minimum conditions for ensuring that non-residents are not 
taxed in a discriminatory manner in the country of activity. 


It does not prevent Member States from retaining or introducing arrangements which are more 
favourable to taxpayers. 


Commission Recommendation 

of 25 May 1994 
concerning the taxation of small and medium-sized enterprises (text with 
EEA relevance) 


(94/390/EC) : 
Note—See OJ L177, 9.7.94, p 1. 


THE COMMISSION OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Community, and in particular the second 
indent of Article 155! thereof, ) aes 

Whereas on 28 July 1989 the Council adopted Decision 89/490/EEC? on the improvement of the 
business environment and the promotion of the development of enterprises, andin particular 
small and medium-sized enterprises, in the Community, as revised’ by Council Decision 
91/319/EEC’; 1 et gonethest Té’Yehnns 
Whereas in its resolution of 17 June 1992 on Community action to support enterprises, in 
particular small medium-sized enterprises, including craft-industry enterprises*, the Council 
confirmed its undertaking to support the consolidation of the action taken to help enterprises; 


Whereas by its Decision 93/379/EEC®, the Council adopted, from 1July 1993, ‘a programme to 
intensify the priority measures and to ensure the continuity of an enterprise policy, whereas the 
programme gives priority to improving the legal, fiscal and administrative environment of 
enterprises; 1926S YiGsebian 

Whereas sole proprietorships and partnerships make’ up a large proportion of small and 
medium-sized enterprises, whose role in the creation of jobs has been emphasised ona number 
of occasions in different Commission communications, and, more: particularly, in. the White 
Paper on growth, competitiveness and employment; whereas it is mecessary to promote ‘the 
investment capacity of these enterprises; omad vistsiqenos s1ew goisleigol 
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Whereas the method of taxing sole proprietorships and partnerships, which are generally subject 
to personal income tax, a tax which is progressive in nature in particular by comparison with 
corporation tax, hampers the development of the self-financing capacity of such enterprises 
and, in an economic environment where access to external financing is becoming more difficult, 
consequently restricts their investment capacity; 

Whereas the current structure of rates of personal income tax and rates of corporation tax 
distorts competition between enterprises, depending on their legal form, to the detriment of sole 
proprietorships and partnerships; whereas it is desirable to work for greater tax neutrality, -at 
least as regards the implications which systems of taxation have for profits reinvested by 
enterprises and, hence for their self-financing capacity; 

Whereas several Member States have already taken measures to limit the existing distortion 
between taxation systems, according to whether an enterprise’s profits are charged to personal 
income tax or corporation tax, either by granting sole proprietorships and partnerships the right 
to opt for payment of corporation tax on reinvested profits, or by limiting the progressiveness of 
personal income tax by comparison with the rates of corporation tax to incorporated com- 
panies; 

Whereas the incorporation of sole proprietorships or partnerships ts likely to resolve, despite its 
impact on areas unrelated to taxation which affect the entrepreneur and the enterprise, the 
problem of the level of taxation of the non-distributed profits of these enterprises; whereas such 
an operation must be carried out without giving rise to a significant revenue cost, 


HEREBY RECOMMENDS: 


Article 1 
Member States are invited to adopt those tax measures necessary to correct the deterrent effects 
of the progressive income tax payable by sole proprietorships and partnerships in respect of 
reinvested profits. In particular, they should consider the possibility of: 
(a) giving these enterprises and partnerships in this respect the right to opt to pay corporation 
tax; 
and/or 
} (b) restrict the tax charge on reinvested profits to a rate comparable to that of corporation 
tax. 


Article 2 

Member States are invited to adopt or extend those measures necessary to eliminate the tax 
obstacle to changes in the legal form of enterprises, in particular the incorporation of sole 
proprietorships or partnerships. 


Article 3 

Member States are invited to communicate, by 31 July 1995, the texts of the main laws, 
regulations and administrative provisions which they adopt in response to this recommendation 
and inform the Commission of all subsequent changes made in this field. 


Article 4 
This recommendation is addressed to the Member States. 
Done at Brussels, 25 May 1994. 


Note—' Article 155 renumbered article 211 by the Treaty of Amsterdam ratified on | May 1999 (OJ C340 10.11.97 p 1). 
2 OJ No L 239, 16. 8. 1989, p. 33. 

3 OJ. No L 175, 4. 7. 1991, p. 32. 

4 OJ No C 178, 15. 7. 1992, p. 8. 

5 OJ No L 161, 2. 7. 1993, p. 68. 


EXPLANATORY MEMORANDUM 


The importance of SMEs in creating jobs and stimulating growth has been emphasised on 
several occasions in declarations and resolutions by the European Council, the Council and 
Parliament. The European Council in Edinburgh on 11 and 12 December 1992 made a special 
call for measures to promote private investment, especially investment by SMEs. 


The Commission White Paper on growth, competitiveness and employment stressed the 
responsibility of governments and the Community in creating an environment which is as 
conducive as possible to the competitiveness of enterprises, and in particular SMEs, given that 
their dynamism, productivity, flexibility and innovation are vital to the European economy. 
The need to create a more favourable environment for enterprises is central to the strategic 
programme for the internal market! drawn up by the Commission. Support for the development 
of SMEs is essential if the internal market is to be fully effective. And improving the tax 
environment for SMEs is a key aspect of the initiatives proposed for that purpose. 

The Commission has looked into the tax treatment of such enterprises, in line with the thinking 
put forward in the White Paper, with a view to making it easier for SMEs to meet the new 
requirements of competitiveness. 
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A detailed examination of how enterprises are taxed reveals a disparity in tax treatment 
depending on the legal form under which they operate (see findings in Annex). Because of their 
legal form, sole proprietorships and partnerships very often have to pay income tax on the whole 
of their income. The progressiveness of the tax scale means that the marginal rates of tax, while 
sometimes lower, are generally higher than the rates of corporation tax. This tends to create 
distortions of competition between enterprises on the basis of their legal form, particularly since 
the self-financing capacity of sole proprietorships and partnerships is likely to be squeezed 
compared with that of incorporated enterprises of the same size or even larger, owing to their 
heavier tax burden. In certain cases this may affect the very development of the enterprise. Given 
the high proportion of sole proprietorships and partnerships in the European Union (it is often 
estimated that one out of two firms is not an incorporated enterprise), this tax feature has a 
quite significant impact. 

Some Member States have themselves introduced tax arrangements based on the concept of tax 
neutrality between incorporated and unincorporated enterprises. While tax neutrality is never 
complete, better equivalence is achieved and there is minimal interference between these 
arrangements and the general tax system. This special machinery is designed to ensure more 
equal tax treatment of firms’ reinvested profits, irrespective of their legal form (Denmark and 
Greece), or place a ceiling on the progressive tax on trading income (Germany). 


However, in most Member States, the solution most frequently advocated in such circumstances 
(even if its implications are complex and affect various fields outside that of taxation, especially 
the social field) is to turn the sole proprietorship or the partnership into an incorporated 
enterprise. Tax-relief measures are often available in order to facilitate such operations. 


The Commission wishes to promote such arrangements throughout the Union by inviting the 
Member States which do not yet have provisions of this kind to adopt them or to take measures 
with equivalent effect. 


The ideas outlined in this paper are based on the available data and the answers supplied by 
Member States to a questionnaire on how enterprises are taxed and what tax provisions are 
applied when a sole proprietorship or partnership converts into an incorporated company. 


Conclusions 


Given that the vast majority of small and medium-sized enterprises are unincorporated and 
considering their prime role in keeping economic activity dynamic in the Community and in 
creating jobs, the Commission is encouraging the Member States to adopt any measures 
designed to correct the deterrent effects of current taxation structures on the self-financing of 
sole proprietorships and partnerships. Greater fairness in the tax treatment of the profits 
retained or reinvested by those enterprises should, by giving them a chance to improve. their 
self-financing capacity and strengthen their cash position, enable them to deal better with the 
difficulties typically encountered by SMEs, particularly at the bottom of the economic cycle, and 
to make the best possible use, thanks to increased capacity for investment, of the opportunities 
available when the economy recovers. These initiatives would also have the advantage of giving 
entrepreneurs genuine freedom of choice between the various legal forms under which to carry 
on their activity reducing the significance of the taxation factor in their choice. 


The special systems operated in Denmark and Greece, and the German mechanism, provide an 
interesting illustration of the possible options. Other measures having equivalent effect are also 
conceivable (eg a special investment reserve). It is for the Member States to choose those 
procedures which best suit their domestic taxation systems. 


Even if, because of the impact in fields unrelated to taxation, the conversion of sole proprietor- 
ships or partnerships into incorporated companies does not necessarily constitute the ideal 
response to the situation described, it is still a response, and it is desirable for an entrepreneur to 


be ae to choose, throughout the life of his business, the legal form which is best suited to its 
evolution. 


Moreover, this is the preferred approach in a number of Member States. For, while the majority 
of them consider that, legally speaking, these operations entail the cessation of a business 
activity, the repercussions which this normally has in tax terms are often attenuated. 

An examination of the situation in the Community thus reveals that the tax provisions applied 
when sole proprietorships and partnerships are incorporated make it possible overall. to 
guarantee a minimum level of tax neutrality when the legal status is changed. Isolated changes in 
tax legislation are nevertheless desirable, particularly in order to generalise the options for 
imputation of business losses to the owner or partner, when they cannot be carried over because 
of the change in legal status. And there is a need for a reduction in transfer taxes levied on 
contributions of assets which might be modelled on the deferment of taxation of capital gains 
often granted for the same assets. The Commission invites the Member States to improve the 
existing mechanisms or to introduce such mechanisms in order to ensure that, from the taxation 


point of view, the incorporation of sole proprietorships and partnerships can be undertaken as 
flexibly as possible. j2e29 


These two approaches should not be regarded as mutually exclusive and the Member States are, 
in particular, invited to draw on the original ideas developed in certain Community countries, 
with a view to devising, in partnership with the interested parties, those solutions which are best 
suited to dealing with the problem of self-financing by small and medium-sized enterprises. 
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Note—! COM(93) 632 final of 22 December 1993—Communication from the Commission to the Council: “Making the 
most of the internal market”: Strategic programme. 


ANNEX 


I. CURRENT SITUATION AS REGARDS THE TAXATION OF SMES’ PROFITS 


In view of the importance of SMEs for the European economy and their special nature as an 
economic and social organisation, their current tax treatment in the Community should be 
examined to see how their profits are taxed and in particular whether or not there are derogation 
measures in this field under ordinary law that are designed specifically for SMEs. 


1. Taxation of enterprises 
How an enterprise is taxed generally depends on its legal form rather than on its size. 


In the case of sole proprietorships, the enterprise’s and the proprietor’s income are taxed 
together, being charged to personal income tax. 


Partnerships are usually taxed applying the principle of tax transparency: the profits are taxable 

Jin the hands of the partners in proportion to their rights, even if they did not actually draw on 
those profits. The conditions governing the taxation of partnerships are in effect very similar to 
those applying to sole proprietorships. 


However, in some Member States these firms are either subject de facto to corporation tax if 
they are engaged in industrial or commercial activities (Belgium, Spain), or they may opt 
(France) for the tax regime applicable to incorporated enterprises. 


In the case of incorporated enterprises, corporation tax is charged on the profits earned by the 
enterprise itself. In principle, the shareholders and members of those enterprises are themselves 
taxable only in respect of the profits distributed to them. 


2. Establishing the tax base 


he industrial or commercial profits of sole proprietorships or partnerships subject to income 
ax are, in principle, determined in the same way as the profits of incorporated enterprises liable 
for corporation tax. 


The rules governing exceptions under ordinary law essentially consist in flat-rate calculation of 
the taxable amount or simplification of the taxation procedures. 


In practice, these arrangements generally concern only sole proprietorships in the craft sector or 
of very small size, given the thresholds for such measures (in France, for example, the flat-rate 
arrangements are available only to enterprises with a turnover of less than FF 500 000, or FF 
150 000 in the case of service enterprises) and the fact that they are rarely adjusted. While they 
offer the heads of small enterprises the advantage of a genuine simplification of their taxation 
and accounting obligations, these arrangements have the drawback of not encouraging them to 
introduce the management tools they might need in order to expand their business. In practice, 
the enterprises covered are often those operating at a local level. 


Enterprises subject to corporation tax are always excluded from the flat-rate arrangements. 
However, in a number of Member States such companies may, in particular under the fourth 
accounting Directive, benefit from simplified accounting procedures if they rank as small 
enterprises. They may for example submit an abridged version of their balance-sheet and 
profit-and-loss account and supply tax information in a more condensed form, thus reducing the 
number of forms to be completed at the end of the financial year. However, they still have to 
comply with the usual accounting principles and valuation methods of the tax regime for 
industrial and commercial profits. 


In practice, in the majority of cases, with the exception of the tax treatment applied to 
proprietor’s remuneration in accordance with the transparency or otherwise of the legal form 
chosen for the enterprise, there are not fundamental differences in the procedures for determin- 
ing the basis of assessment for enterprises, large or small, incorporated or unincorporated. There 
are, however, major differences in the rates applied: the progressive scale of personal income tax, 
the standard rate of corporation tax, reduced rates, etc. 


3. Tax rates 


A look at the tax rates (...) shows that, in most Member States, the marginal rates of personal 
income tax are higher than the standard rate of corporation tax, despite the general trend 
towards reducing rates for both enterprises and natural persons. Because of their legal form and 
the absence of any distinction between distributed and reinvested income, sole proprietorships 
and partnerships are de facto taxed on the whole of their income at marginal income-tax rates 
which may be higher than the corporation-tax rates. 

This results in a distortion of competition between enterprises on account of their legal form, to 


the detriment of sole proprietorships and partnerships. That distortion is all the greater the 
wider the difference between the rates of income tax and corporation tax. 
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The system of taxation applying to sole proprietorships and partnerships acts as a brake on their 
investment-based development. Their self-financing capacity is reduced owing to the higher rates 
of tax applied to the top slices of income, which are those which provide the greatest scope for 
saving and investing. 


Yet increasing the self-financing capacity of SMEs is the most viable alternative to their recourse 
to external sources of finance, access to which can be particularly difficult in the. present 
economic situation, since financial intermediaries sometimes tend—following the euphoria of 
the 1980s——to be excessively cautious and reluctant to grant additional funding. It is therefore 
important that enterprises should be able to generate sufficient own funds in order to weather 
any transitory difficulties resulting from external conjunctural or internal factors. When an 
enterprise is in a phase of major expansion, the shift in balance which may occur in’ such 
circumstances makes it more vulnerable, particularly financially. 


Given that sole proprietorships represent, on average, almost half of all the enterprises operating 
in the Member States of the Community, and that they employ 10-20% of the labour force, the 
potential impact of this special tax feature is quite appreciable. 


Since the various legal forms are unevenly represented in the Community, this tax aspect may 
influence the optimum level of investment within the single market. 


The distribution pattern of incorporated enterprises, partnerships and sole proprietorships 
varies considerably between the Member States. The number of incorporated enterprises is very 
low in such countries as Germany and Italy, and particularly high in France, Belgrum and the 
United Kingdom (see table in Note 3, on the size of the enterprise sector in the Member States). 
It is usually small enterprises which adopt unincorporated legal forms, although the situation 
varies according to the Member State. In Germany, for example, some large enterprises are run 
in the form of partnerships; in Belgium, small enterprises do not hesitate to incorporate, while 
only a limited number of large enterprises use incorporation in Germany. 


I], AD HOC SOLUTIONS IN SOME OF THE MEMBER STATES 


In Denmark, the sole proprietor may, each year, elect to be taxed at the rate of corporation tax 
on income retained within the firm. Under this special scheme, which has been in force since 
1987 (special business arrangement or “business rules”), a distinction is made, with regard to the 
nature of the income withdrawn by the entrepreneur, between income from capital and personal 
income. Income from capital, which is determined by applying the average rate of return on 
bonds for the year to the enterprise’s net assets, qualifies for the preferential tax treatment of 
dividends (traditionally applied to income from shares). Personal income, ie the income 
withdrawn by the entrepreneur in addition to the return on capital, is taxed applying the sliding 
scale of income tax. This method, which is used by about 130,000 firms, makes it possible to 
achieve equality of tax treatment between sole proprietorships, partnerships and incorporated 
enterprises as regards income retained within the enterprise, since the latter is taxed at 34°/%—the 
same rate as corporation tax. The scheme is described in more detail in Note 4. 


Norway and Sweden, too, have schemes which are relatively similar in conception to the Danish 
one, The downside of this tax arrangement is that it imposes more administrative constraints 
(principally of an accounting nature) on those enterprises which opt for it. 


In Greece, the tax reform of June 1992 introduced a related mechanism for enterprises formed as 
partnerships, limited partnerships or private limited companies; previously, these had been 
subject to the progressive scale of income tax, ranging from 5% to 40%, Following the reform, 
their profits will be taxed at the single rate of 35% (as in the case of public limited companies) 
less the remuneration of partners or managers (natural persons holding at least one third of the 
partnership's/company’s shares). Such remuneration, whether in effect withdrawn or not, is 
estimated at a flat rate of 50% of the partnership’s/company’s net income, with the partner or 
manager liable for personal income tax on it. The advantage of the reform is that it provides for 
neutral treatment of the profits ploughed back by enterprises in the above categories. 


contrast, 


progressiveness of income tax on the profits of sole proprietorships and par aa limited, 
0. 
able income 


covers all the income, whether distributed or undistributed, of the enterprise: erned, it still 
shows a similar willingness to limit the differences of tax treatment between the ploughed-b 
profits of incorporated enterprises and those of sole partnerships and partnerships... 1aq bite 


These few examples illustrate the solutions which can be applied, either without interfering with 
the general system of taxation (Denmark and Greece) or without jeopardising the principle of 
tax transparency traditionally applied to sole proprietorships and Lori poo or » ist 
Note—! The rate is 30% for distributed profits. bond) edwtedsenseiiiippriics biw 
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Possible conclusions at Community level 


The aim here is not to single out one particular solution as ideal for the Community, since each 
has its advantages and disadvantages. 


Thus, the Danish system, which seeks to ensure tax neutrality, is sophisticated and appropriate 
but complex to administer. The opportunity which the Danish entrepreneur (sole proprietor or 
partnership) has, each year, to opt either for the special scheme or for normal personal income 
tax enables him to maximise, depending on the year’s results, the enterprise’s self-financing 
capacity by adjusting the level of the tax charge. The special scheme means, however, that the 
entrepreneur must keep detailed accounts. This is a relative constraint, since the accounting 
requirement has a pedagogical spin-off: it encourages the entrepreneur to set up the information 
system necessary for the sound management of the business. Another disadvantage of this 
maximum tax flexibility is that it carries a not inconsiderable budgetary cost. The introduction 
of schemes where the option is irreversible or has to be applied for a minimum period (five years 
or more) would of course make it possible to limit the budgetary cost of such mechanisms. But 
it would entail higher administrative costs for the tax authorities, strict supervision having to be 
exercised in order to prevent abuse of preferential schemes of this type. 


The advantage of the Greek system is that it provides partnerships (sole proprietorships are not 
eligible for the scheme) with equivalent tax treatment of their undistributed profits to that 
available for incorporated enterprises, the rate of corporation tax (35%) applying in both cases 
Nevertheless, the scheme, which is applied automatically, has the relative drawback that it does 
not allow enterprises to choose: in effect, the smallest enterprises, which were previously taxed at 
low marginal rates of income tax, may find themselves penalised by the new tax arrangements. 


The German mechanism of putting a ceiling on income tax on industrial and commercial 
income has the advantage that it is simple to implement. On the other hand, it has the drawback 
that it interferes with the tax system by creating an advantage for the self-employed, as against 
the salaried, entrepreneur—even though the latter’s responsibilities, in his capacity as manager 
for example, might be the same—since the tax burden on the self-employed entrepreneur may 
not exceed 47%, while it may be as high as 53% on the salary earner. 


These differences are principally the reflection of technical and political choices made in specific 
national contexts. 


Despite their diversity, however, all the solutions have the common benefit of reducing, in the 
States which have implemented them, the tax charge on the undistributed profits of sole 
proprietorships and partnerships by bringing the rate applied closer to, or aligning it on, the 
nominal rates of corporation tax applied in the same circumstances to incorporated companies. 


Other variants having an equivalent effect are conceivable: thus, sole proprietorships and 
partnerships could be afforded tax treatment which was more favourable to investment, 
involving a distinction between retained/reinvested income and the income withdrawn by the 
entrepreneur or partners. Income retained within the firm would, on the basis of an option 
exercised irrevocably or not, by the entrepreneur (or the partners unanimously), be taxed at the 
rate of corporation tax, and only the income withdrawn would be charged to income tax in the 
hands of the entrepreneur (or the partners) as industrial or commercial income. 


While the Scandinavian examples—particularly the Danish one—show that it is possible to 
implement schemes of this nature, it should be remembered that certain Member States have 
reservations about them. Thus, the experience of Germany in the early 1950s and studies 
conducted by the Inland Revenue in the United Kingdom have led to doubts in these States 
about the practicality of an optional system of charging corporation tax on the reinvested 
profits of sole proprietorships and partnerships, especially because of the difficulty of monitor- 
ing income flows between the entrepreneur and the enterprise and the risk that the scheme might 
be diverted from its purpose. 


One alternative put forward is to allow such enterprises to build up special investment reserves 
which will have the effect of increasing the enterprise’s self-financing capacity while ensuring 
that the latter is used to undertake (tangible or intangible) investment. Here again, it is for the 
Member States to judge how much freedom they want to give enterprises in employing their 
self-financing capacity and deciding on the use to which it is to be put (eg to improve the cash 
position or to invest in capital goods). 


The approach under the solutions described thus for concentrates on the search for neutral tax 
treatment of the reinvested profits of the enterprise irrespective of its legal form. The advantage 
of these mechanisms is that they foster, in tax terms, the enterprise’s internal development 
potential without calling into question the entrepreneur’s initial choice, based on tax! or other 
criteria, of a particular legal form. At present, only a minority of Member States have such 
arrangements. 


Most Member States prefer a different approach, which consists in facilitating, in tax terms, a 
change in the legal form of the enterprise during its lifetime. 


! As regards the tax factor, the entrepreneur will assess his overall tax position; depending on his current or anticipated 

' aggregate income, he will prefer to form an incorporated or non-incorporated enterprise. In all cases, he will make his 
choice in the light of his personal circumstances without necessarily being aware of the impact of his decision on the cost 
of subsequent investments and the enterprise’s growth potential. A reduced rate of 20% was recently introduced into the 
UK’s scale of personal income tax rates, but it applies to a very small income band (the lowest £2,000, or about ECU 
1,500). rrojest 
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II]. TAX RELIEF WHEN THE LEGAL FORM OF AN SME IS CHANGED 


This system is quite different from the one just described. The two approaches, moreover, are 
neither mutually exclusive nor incompatible, since Denmark, Germany and Greece, which have 
the ad hoc tax arrangements just described for unincorporated enterprises, also have different 
facilities in their legislation which are designed to limit tax disadvantages when a sole 
proprietorship or a partnership incorporates. 


These approaches are not really alternatives, either, since they have different effects on the 
entrepreneur’s rights and obligations. An entrepreneur’s decision to carry on his trade by (not) 
forming an incorporated enterprise is based on many other factors apart from tax. The extent of 
his personal liability will often be a key element in his decision. Another major factor will be the 
extent (and cost) of social security cover for the entrepreneur, depending on the legal form 
chosen. The degree of “intuitu personae” will also have a part to play if other people are 
associated with the project. 


It should also be stressed that incorporation has a disadvantage for small enterprises in that it 
imposes on the head of the enterprise a more burdensome administrative structure than 
necessary—particularly if the only purpose of incorporation is to improve the firm’s tax 
position—weakening the direct link which exists between entrepreneur and enterprise. 


Nevertheless, a solution to the problem of the unequal tax treatment of the profits of enterprises 
which are not incorporated and the profits of those which are might be to encourage the former 
to incorporate. While this might seem radical and possibly disproportionate, it would achieve the 
objective of improving the competitiveness of the enterprises concerned. If a change in legal 
form is facilitated or even encouraged so that a corporate form more adapted in tax terms to the 
enterprise’s development is used, the tax constraints which may be encountered by an enterprise 
operated as a sole proprietorship or a partnership as a result of the entrepreneur’s initial choice 
may then fall away. 


For this reason, it is important that the tax system should generally offer sufficient flexibility as 
regards the choice of legal form in which the entrepreneur intends to carry on his trade. While 
the entrepreneur chooses whether or not to go for incorporation when he starts up his business, 
a few years later he may want to review his original choice as his business grows. 


But it is also true that the tax disadvantage from which the sole proprietorship or the partnership 
may suffer, as it grows, vis-a-vis an incorporated enterprise materialises when the level of profits 
generated by the enterprise place it towards the upper end of the scale of personal income tax. 
Such a situation occurs more often at the end of a strong period of growth than when the 
enterprise is first set up, the early years of activity being characterised generally by a low, or even 
negative, rate of return. 


While the need for the enterprise to be able to adapt its legal form to the requirements. of 
competitive markets, and the benefits of the transformation, are clear, it is important to ensure 
that such a change does not entail tax costs which could discourage an enterprise from making 
it. 

In the majority of Member States, however, a change of legal form generally means the cessation 
of the business, with the tax consequences which that entails, and setting up a new legal person. 
Immediate taxation of the profits of the financial year, of hidden capital gains and provisions 
initially set aside free of tax, loss of the opportunity to carry over losses from previous financial 


years and liability for capital duty are the tax burdens which any enterprise taking this road will 
normally have to face. 


It is not often that an enterprise is allowed to continue, since legal formalism usually prevails 
over the enterprise’s economic situation; most Member States, however, make a distinction 
according to the type of legal transformation concerned and its precise technicalities, Depending 
on whether the change is from sole proprietorship to incorporated enterprise, from partnership 
to incorporated enterprise, or from one form of incorporated enterprise to another, the 
continuity of the enterprise is accepted by certain Member States. Tax reliefs are also granted if 
certain conditions associated with the legal transformation are met. 


In the case of the incorporation of sole proprietorships, the notion that the business should 
automatically be wound up—which is what most Member States would, argue—may be 
favourably modified depending on the circumstances: thus, in Belgium, “continuity” of the 
enterprise is accepted for tax purposes if this is what the entrepreneur wants. 


Taking the transformation of a partnership into an incorporated enterprise, some Member 


States (Italy, Portugal) accept continuity, but most consider that this involves cessation of the 
enterprise and creation of a new legal person. 


However, whatever their attitude in terms of legal formalism (the enterprise may continue or 
should be wound up), most of the Member States have introduced provisions which make it 
possible to attenuate the tax consequences of transformation. These measures, the details of 
which are given in Note 2, Member State by Member State, basically concern the opportunity to 
defer taxation of the hidden capital gains recorded at the time of transformation and to carry 
over the provisions relating to the activity without changing their purpose. Certain relaxations of 
registration duty are also provided for. pall Pa nels ype 

It is also interesting to note that the possibility which has been created in France for partnerships 
to opt (irrevocably) for corporation tax has virtually the same tax effects as transformation into 
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an incorporated enterprise. While the relief procedures are the same, there is the additional 
advantage that hidden capital gains and profits on which tax has been deferred are not taxed, 
since no change is made to the accounts and it is still possible to tax capital gains at a later stage. 


Possible lessons from these measures for the Community 


Legal formalism continues to be the dominant factor in the Member States’ assessment of 
whether an enterprise should continue in business when it wishes to change its form of 
organisation; however, the tax effects of formalism, which in virtually all cases leads to the 
winding-up of the enterprise and the creation of a new entity, are attenuated by practical 
measures designed to reduce or defer a number of taxes. 


Virtually all of the Member States thus have provisions which allow the taxation of capital gains 
to be deferred until they are realised (usually on condition that the entrepreneur undertakes to 
hold on to the securities received in exchange for the capital contributed to the new entity and 
that the assets transferred continue to be carried at their accounting value in the new entity’s 
books) or allow the entrepreneur to choose between immediate taxation (which enables the new 
firm to calculate the depreciation of the transferred assets applying the value at which they were 
contributed and not the value at which they were carried in the books of the original enterprise) 
yand deferred taxation. Only one country (Portugal) does not permit such choice when sole 
proprietorships are incorporated. 

Similarly, all of the Member States except Portugal allow provisions to be maintained if their 
object remains unchanged. Virtually all of them also maintain the enterprise’s normal deadlines 
for payments. 


By contrast, legal formalism and its reflection in taxation do not allow losses to be carried over 
following a change in an enterprise’s legal form. Some countries (Germany, France, Luxem- 
bourg, United Kingdom) have indicated, however, that, in such cases, losses incurred by a sole 
proprietorship or partnership can be imputed to the entrepreneur or the partners. 


As regards capital duties, some Member States still apply relatively high rates to real property 
contributed to companies (Belgium, Greece, Spain, France, Italy). However, some of these 
countries have introduced provisions to reduce this tax charge (Belgium, France, Spain) as long 
as securities are issued in return for the contributions made. General introduction of such 
mechanisms in the Union would appear desirable. 


NOTE 1 


Comparison of rate of corporation tax and rate of personal income tax—incidence on the 
taxation of enterprises. 


Comparing rates of corporation tax and personal income tax in the Community, we can identify 
three typical situations, depending on the Member State concerned (see table). The graphs below 
illustrate the diversity of situations. 


The first situation is found in Member States where the rate of corporation tax is not just lower 
than the top marginal rate of personal income tax, but is actually lower than the bottom 
marginal rate; the second situation is found in Member States where the rate of corporation tax 
is somewhere between the highest and lowest marginal rates of personal income tax; and the 
third situation is found in Member States where the rate of corporation tax is equal to or higher 
than the top marginal rate of personal income tax. 
— The first situation is observed in Denmark, and (in the manufacturing sector, where a 
reduced rate of corporation tax is applied) in Ireland. It emerges from a simple comparison of 
the structure of rates that incorporated enterprises paying corporation tax enjoy a clear 
advantage, in terms of the tax treatment of their profits, over sole proprietorships and 
partnerships paying personal income tax. All other things being equal, the tax situation is an 
undeniable incentive to incorporate enterprises from the outset (provided the inherent 
administrative costs are not prohibitive). 
— This incentive effect is mitigated in the second type of situation, which is that in majority 
of Member States (Belgium, Spain, France, Greece, Ireland in sectors other than manufactur- 
ing, Luxembourg, the Netherlands and the United Kingdom). In this situation, sole propri- 
etorships are in a favourable position as long as taxable profits remain fairly low (and as long 
as the sole proprietor has no other income from other sources), but as they rise, the threshold 
effect and the scissors effect due to the greater progressiveness of personal income tax in 
relation to corporation tax work to the disadvantage of sole proprietorships compared to 
limited companies for example. The same applies to partnerships liable to pay personal 
income tax. 


Among the Member States in the second category, there are three—Belgium, Luxembourg and 

the United Kingdom—with a progressive scale of corporation tax. 
(a) Reduced rates in Belgium are a privilege reserved for SMEs, but elsewhere they are 
integrated in the normal structures of corporation tax, and are focused more on the low 
profits of companies whether large or small than on small companies as such, although in 
practice small companies are statistically the ones most affected. At all events, their effect is to 
attenuate the tax burden on small companies, thus making it easier for them to get off the 
ground. 
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(b) The progressiveness of corporation tax in the three countries: mentioned may seem 
comparable to the progressive scale of personal income tax applied to sole proprietors in all 
the Member States. However, although the reduced rates of corporation tax appear close or 
equal to the lowest rates of tax on personal incomes in Belgium (28% compared with 26.75%) 
an the United Kingdom (25% in both cases)! the progressiveness of the income brackets to 
which they apply is quite different. In the three, Member States. concerned, the lowest 
corporation tax bracket is equal to or higher than the bracket taxed at the highest marginal 
rate of personal income tax. In practice, the tax arrangements for small companies are still 
more favourable than those for sole proprietorships. 

(c) There is one country in this second category, the Netherlands, that applies a degressive 
scale of corporation tax; the first Fl 100 000 of profits are taxed at 40%, the remainder is 
taxed at 35%. These rates compare with a top marginal rate of income tax of 60% on incomes 
in excess of Fl 85 530. The reason for this system is to avoid too wide a disparity between tax 
arrangements for limited companies and those for other types of enterprise. 


— Finally, the third type of situation exists in Italy and Portugal, where the gap between 
effective rates of corporation tax and personal income tax (top bracket) is so small that, 
beyond a certain level of profits, there is a degree of tax neutrality between the different 
legal forms. Germany has recently amended its tax system so as to comply with the 
unwritten rule of virtual parallelism between top marginal rates of corporation tax and 
personal income tax. On | January 1994, the corporation tax rate was cut form 36% to 30% 
on distributed profits and from 50% to 45% on undistributed profits; this would have 
increased the gap between the top rate of corporation tax and the top marginal rate of 
personal income tax (53%) from 3 to 8 points if it had not also been decided to limit the rate 
of personal income tax on commercial and industrial incomes to 47%, so as to maintain 
some parallelism between the tax burden on enterprises paying corporation tax and those 
paying personal income tax. 


' As regards the tax factor, the entrepreneur will assess his overall tax position; depending on his current or anticipated 
aggregate income, he will prefer to form an incorporated or non-incorporated enterprise. In all cases, he will make his 
choice in the light of his personal circumstances without necessarily being aware of the impact of his decision on the cost 
of subsequent investments and the enterprise’s growth potential.(1) A reduced rate of 20% was recently introduced into 
the UK’s scale of personal income tax rates, but it applies to a very small income band (the lowest £2,000, or about ECU 
1,500).(1) OJ L 249, 3. 10. 69, p 25 


Comparative table of rates of corporation tax and personal income tax: all levels ‘of government 
(*) (1994) 


Country Rate of Rate of Differential (**) Rate of 
personal income | personal income pers. inc. Corporation tax 
tax tax tax/corp. tax 
Bottom rate Top rate 
=i 

Belgium 26.75 [25] 59 [55] 39% 
Reduced rates 
for SMEs (7): 
28% on profits 


below £300,000 


38 
(Gis) points 
social security 
page 


a 23470) 33.33 


roa aie Mi 


France 


Greece 


Ireland 
~ Reduced rate: 
10% for 
~ manufacturing 

ot fe catlitaton in 
certain ‘areas 
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Country Rate of Rate of Differential (**) Rate of 
personal income | personal income pers. inc. Corporation tax 
tax tax tax/corp. tax 
Bottom rate Top rate 


Luxembourg 10 (+2.5% 50. (+ 2.5%) 43,33 (33) (>) 
contribution to Reduced rates: 
Employment 20% (profits 
Fund) under Lfrs 0.4); 
progressive 
rates from 20 
to 30% (profits 
0.4 to 0.6 
million); 30% 
(Lfrs 0.6 to | 
million); 
30-33% (Lfrs 1 
to 1.312 
million); 33% 
(over Lfrs 
1.312 million) 


Netherlands : 35% (but 40% 
for the first Fl 
100 000 in 
profits) 
39.6% [36] 

United 33% 
Kingdom Reduced rate: 


25% on profits 
below £300 000 


(*) Rates shown in square brackets are rates of tax charged by central government. Effective rates include local taxation 
_ applied in certain Member States. 
(**) The differential between the standard rate of corporation tax applied to undistributed profits and the top marginal rate 
of personal income tax, 
ce) Germany: from | January 1994, the rate of personal income tax on commercial or industrial income is limited to 47%} 
for other types of income, the top marginal rate of 53% continues to apply. 
' Germany: the rate of tax on distributed profits is 36%, that on undistributed profits 50%, 
* Belgium: this reduced rate of taxation applies to incorporated SMEs that fulfil all the following conditions 
(a) taxable income below Bfrs 13 million; 
(b) no more than half their shares held by one or more other incorporated enterprises; 
(c) investment value of shares held no more than 50% of paid-up capital; 
(d) distributed profits not exceeding 13% of paid-up capital. 
’ Greece: for private limited companies, the 35% rate applies to the net residual profits after deduction of the remuneration 
of the three main shareholders taking part in the management of the company. 
* Italy: enterprises with no more than three salaried employees in which the owner and members of the owner's family work 
are not liable to pay the local tax on profits (ILOR), 
* Luxembourg: companies pay an additional contribution of 1% to the Employment Fund and a local profits tax at an 
average rate of 10%, 
© Netherlands: a social security contribution of 25.55% is added to the bottom rate of income tax, making the effective rate 
38.55%, 
7 United Kingdom: a reduced rate of 20% was recently introduced into the scale of personal income tax, but only on a very 
narrow band (the first £2,000, about ECU 1,500). 


NOTE 2 

Measures to alleviate the tax consequences of the conversion of sole proprietorships or 
partnerships into incorporated enterprises 

Whatever the attitudes adopted by Member States on a formal legal level (continuation or 
cessation of the business in question), most have introduced arrangements for alleviating the tax 
consequences of such conversion operations. 

With regard to the immediate taxation of profits, the great majority of Member States do not 
require early declaration of profits for the conversion of a sole proprietorship into a company 
but apply the normal deadline for the declaration of income (France is an exception in that it 
requires a return to be submitted within 60 days of conversion; Greece also requires almost 
immediate payment). 

Similarly, the great majority of Member States authorise carry-over of provisions where the 
purpose of such provisions remains unchanged. This kind of arrangement helps to ensure some 
degree of tax neutrality in the case of changes of legal structure. 

By contrast, the benefit of a possible carry-over of losses is frequently lost on a change of legal 
structure because the activity is deemed to cease. This applies particularly to conversion into a 
company; however, there are arrangements in some Member States (eg Germany, France, 
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Ireland, Luxembourg and the United Kingdom) for setting such losses. against the personal 
income of the owner (or of the partners in the case of partnership). 


With regard to the taxation of latent capital gains on the conversion of a sole proprietorship 
into a company, the great majority of Member States permit the business either to defer taxation 
or to be taxed at a preferential rate; others permit enterprises to choose between immediate and 
deferred taxation (in France latent capital gains on depreciable assets are automatically taxed on 
conversion to a company, although the owner may choose between immediate and deferred 
taxation of latent capital gains on intangible assets). In most Member States, these favourable 
arrangements are subject, in the case of a conversion operation carried out in the form of 
transfers of assets, to the transfers being remunerated mainly through shares which the 
transferor undertakes to retain for a minimum number of years and to the assets being included 
in the new entity’s accounts at their book value. 


It should be pointed out with regard to capital duties that the amount of duty payable on the 
conversion of an enterprise is far from negligible. Transfer duties are frequently levied on 
transfers of buildings, property rights and goodwill for consideration. The rates of these duties 
can be very high, particularly in the case of transfers for consideration (this is the case, for 
example, where the company takes on the liabilities of the transferor; under such circumstances, 
the transfer operation is normally treated as a sale). Council Directive 69/335/EEC of 17 July 
1969! does permit Member States to levy transfer duties on transfers of immovable assets to 
incorporated enterprises at a rate in excess of the maximum harmonised capital-duty rate of 1% 
applicable to other types of transfers. 


However, a number of Member States (for example Belgium, France and Spain) have adopted 
the principle which is most frequently applied to the taxation of capital gains in connection with 
a conversion operation: taxation of such gains may be suspended if the transferor is remuner- 
ated in the form of shares; similarly, transfer duties may be reduced substantially (application of 
a flat-rate amount or reduced rate) if, for example, the transfers are remunerated by securities 
which the transferor undertakes to retain for a minimum period. 


Tax treatment applied in the Member States when sole proprietorships or partnerships are 
converted into incorporated enterprises 


' As regards the tax factor, the entrepreneur will assess his overall tax position; depending on his current or anticipated 
aggregate income, he will prefer to form an incorporated or non-incorporated enterprise. In all cases, he will make his 
choice in the light of his personal circumstances without necessarily being aware of the impact of his decision on the cost 
of subsequent investments and the enterprise’s growth potential. A reduced rate of 20% was recently introduced into the 
aE scale of personal income tax rates, but it applies to a very small income band (the lowest £2,000, or about ECU 

,900). 


Country Capital duties Capital gains Immedi- Carry-over 
ate of losses 


taxation 
of profits 


0.5%! 
(transfer of assets 
to an incorporated 
enterprise in 
exchange for 
shares) 


Belgium 16.5% for tangible 
assets 33% for 
intangible assets 
(but temporary 
exemption if the 
business has not 
specifically waived 
application of the 
“continuation” 
arrangements) 


Denmark | 1% rate 


taxation suspended 
in the case of 
payment in the 
form of securities 
(equal to at least 
75% of transferred 
assets) and subject 
to the transferor 
retaining the 
securities 
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Country 


Germany 


Greece 


Capital duties 


EC Treaty and Legislation 


Capital gains 


2% 
(Grunderwerbs- 
teuer) on transfers 
of land or 
buildings to a 
company 


normal rate of 1% 
but rate varies 
between 3% and 
11% for the 
transfer of a 
building for 
consideration 
(frequent 
occurrence in the 
case of sole 
proprietorships) 


suspension of 
taxation possible 
(if historic values 
are entered in the 
accounts of the 
recipient company 


and if securities are 


retained by the 
transferor) 
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Immedi- 
ate 
taxation 


of profits 


Carry-over 
of losses 


Carry- 
over of 
provi- 
SIONS 


bs 


no taxation of 
unrealised capital 
gains (except for 
capital gains on 
property) 


yes 


no 
(but can 
be set 
against 
the 
income of 
the owner 
or 
partners) 


yes 


yes 
(except 
for 
certain 
types 
of 
provi- 
sion: 
for 
exam- 
ple 
provi- 
sions 
for 
doubt- 
ful 
claims) 


France 


normal rate of 1% 
(corporate 
transactions) but 
6% for the transfer 
of a building for 
consideration 


+ 


taxation suspended 
(in the case of 
transfers of assets, 
etc) 


fixed duty of FF 
500 where the 
transferor retains 
for five years the 
securities received 
in return for the 
transfer (failing 
that, a special duty 
of 8.6% for 
transfers of 
property and 
goodwill) 


possible deferral of | yes (but no (but 


taxation (capital 
gains on 
non-depreciable 
assets) if securities 
received in 
payment for the 
transfer are 
retained. In the 
case of capital 
gains on 
depreciable assets 
(taxation effected 
in the hands of the 
recipient 
company), 
payment of tax is 
spread over five 
years 


the 
transfe- 
ror is 
not 
taxed on 
profits 
relating 
to stocks 
if 
included 
at their 
book 
value in 
the 
assets of 
the 
recipient 
com- 
pany) 


for sole 
proprie- 
tors and 
partners 
the 
trading 
deficit of 
the 
business 
trans- 
ferred is 
included 
in the 
total 
deficit 
that can 
be carried 
over for 
five years 
for 
income- 
tax 
purposes) 


yes 
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Country Capital duties Capital gains Immedi- | Carry-over 
ate of losses 
taxation 
of profits 

Ireland stamp duty of 1% taxation of capital no (but 

gains is suspended carry-over 
if remuneration is possible 
in the form of as part of 
securities provided the overall 
that the securities deficit 
are retained by the that can 
transferor be carried 
over for 
income- 
tax 
purposes) 

Italy transfers of taxation of capital not not not 
immovable gains suspended (if | available. | available avail- 
property to assets are carried able 
companies (8%) in the balance 

sheet at their 
original value) 

Luxem- real or personal no taxation of no (but yes 

bourg estate invested: 1% | capital gains if the deductibil- 
in the case of assets are carried ity is 
assets transferred at their book value permitted 
for consideration : in the account of in the 
from 0.24% to 6% the recipient hands of 
depending on the company the person 
nature of the assets who has 

incurred 
the loss, 
even if he 
isno™ 
longer the 
owner; the 
same 
applies to 
partners 
ina ) 
partner- 
ship) 

Nether- not available not available not S10) hea not 

lands available | availabl avail- 

. able 

Portugal | duty (“sisa”) —taxation of no? 
municipal tax on capital gains 
transfers of (stocks and assets) 
immovable : 
property: 4% to 
10% depending on . 
the sitting aise tae ngut, San BAR i 
of the property ees '8 

United stamp duty of 1% taxation of no yes (on yes 

Kingdom cep buildings, companies in future 
etc 


principle but relief 


is available (in the 
case of payment in 
the form of shares) 


dividends) 


} 
t 
| 
' 
{ 
= ae 


(*) This involves the possibility of carrying over provisions whose purpose remains unchanged. 


' Temporary exemption from capital duty in the case of transfers to companies established in an employment area, to 
headquarters of multinational companies established in Belgium, to companies undergoing conversion, to innovative 
companies and to companies located in a development area. 
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3 Tax arrangements applied to the conversion of a sole proprietorship into a company. 
* Tax treatment applied to the conversion of a partnership into a company. 


NOTE 3 


Comparative figures on the size of the corporate sector 
(The figures in this table are based on 1989 data) 


Country Number of Population Number of Total taxes Corporate 
companies (1000s) companies as % of income tax 
per 1000 GDP as % of 
head of GDP 


population 


Belgium 225,640 
Denmark 5,132 16.74 
Germany 6.50 38.1 
France 12.39 43.8 
Ireland 31.4] 37.6 
Italy 5.21 37.8 
11,941 31.67 
17.31 46.0 


42.4 
Portugal 171,919 17.55 35.1 


United 1,005,300 57,236 17.56 36.5 4.02 
Kingdom 


Total 3,997,815 325,785 


BSH fie SS 
son) 
Or} Ww 


Ww 
Ww 
tro 


257,000 


12.27 39.9 2.95 


NOTE 4 


Description of the “business rules’ —Denmark 

1. Natural persons carrying on business independently (as sole proprietors or partners) can opt 
for the “business rules”. 
2. The objective of these rules is as follows— 

(a) to render the business’ interest payments fully tax-deductible (as is the case with its other 

operational expenditure); 

(b) to ensure that that part of the business’ profits constituting a return on its equity is taxed 

in the same way as other capital gains; 

(c) to counterbalance cyclical trends; 

(d) to offer taxation at 34% the same rate as corporation tax. 
3.1. The rules require independent businessmen to keep their business and personal finances 
separate for accounting purposes; distinct accounts must be kept for the business’ income and 
personal finances. 
The business income is assessed in accordance with the general rules laid down in the tax 
legislation. 
If, in a particular income year, a business shows a profit, this is divided into an imputed capital 
gain (ie the return on the business’ own capital) and the remaining profit. Capital gains are 
assessed as income from capital, like other return on capital. The remainder of the profit is 
assessed as personal income on a sliding scale. However, the profit is only liable to tax when it is 
withdrawn from the business. 
Nevertheless, the taxable person may refrain from withdrawing the profit, or a part thereof, and 
opt'to-retain it in the business. In that case it attracts advance tax of 34% (ie at the same rate as 
corporation: tax).' [tis only when the taxable person withdraws the accumulated profit in a 
subsequent year that it is finally taxed as:personal income. The advance business tax is set off 
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against the taxable person’s and his/her spouse’s tax for the year in question and the five 
succeeding years but cannot be disbursed as a cash payment. 


If the business shows a loss in an income year, the loss must first be set off against any 
accumulated profit. In the absence of any accumulated profit, the loss is deducted from the 
taxpayer’s other income. Any remaining loss may be carried forward for deduction against the 
business’ profits and other income in the succeeding five years. 


3.2. As a general rule, there are not restrictions on the nature of businesses which can opt for the 
business rules. Nevertheless, if the business reflects aspects of a private limited company, the 
option is not available. Income from such companies is taxed as income from capital. Insolvent 
businesses are likewise excluded from the business rules. 


3.3. If the taxable person operates a number of businesses, they must all be subject to the 
business rules. Under these rules, all such businesses are treated as one business. 


If the taxable person is married and his/her spouse operates his/her own business, the spouse 
must apply either the business rules or the “capital gains rules” to his/her business. 


3.4. The taxable person is free to determine each year whether the business is to come under the 
business rules. 


If the taxable person ceases to apply the business rules without transferring the business, any 
accumulated profit is taxed as personal income in the income year following the income year in 
which he last applied the business rules. 


If the taxable person ceases trading in respect of one of a number of businesses without 
transferring the business, any retained profits are taxed proportionately. 


A taxable person who has previously applied the business rules in respect of a business and who, 
within the immediately succeeding five income years, resumes application of the rules must, 
when calculating the business’ capital account, assess real property at the value which was 
indicated when the rules were last applied. 


3.5. If the taxable person transfers the business or ceases trading as an independent business, any 
accumulated profits are taxed as unearned income in the same income year or, if the distinction 
between the business accounts and the taxpayer’s individual accounts are maintained for the rest 
of the year, the succeeding income year. If the taxable person acquires another business before 
the end of the succeeding income year, he may apply the business rules uninterrupted, provided 
that the distinction between the business accounts and his personal accounts is maintained 
throughout the entire period. 


If the taxable person applies the business rules without interruption, the purchase price received 
on the transfer of the business is subject to the business rules. 


Where one of a number of businesses, a business which has been separated from an existing 
business, or a notional part of a business is transferred, the purchase price received is subject to 
the business rules. The taxable person may opt to transfer an amount not exceeding the net cash 
consideration outside the business rules to his individual finances, provided that a corresponding 
part of any accumulated profits is withdrawn and taxed as personal income in the same income 
year. 

3.6. If a taxable person ceases to be liable to tax in Denmark or in any other respect acquires a 
tax domicile abroad, any accumulated profit is taxed as personal income in the income year in 
which he ceases to be liable to tax or changes his tax domicile. 


3.7. Businesses subject to the business rules may be transferred and/or transformed in the same 
way as other businesses. If the business is transferred and deferred taxation applies, taxation of 
any accumulated profits may also be deferred. 


Conclusions of the Ecofin Council Meeting on 1 December 1997 Concerning 
Taxation Policy 


(98/C2/01) 
Note—See OJ C002, 6.1.98, pp 1-6. 


The Council held a wide-ranging debate in the light of the Commission communication entitled 
“A package to tackle harmful tax competition in the European Union”, which takes stock of a 
discussion initiated by the Commission at the informal meeting of Ministers for Economic 
Affairs and Finance in Verona in April 1996 and given more substantial shape at the informal 
meeting in Mondorf-les-Bains in September 1997. 


That discussion concerned the need for co-ordinated action at European level to tackle harmful 
tax competition in order to help achieve certain objectives such as reducing the continuing 
distortions in the single market, preventing excessive losses of tax revenue or getting tax 
structures to develop in a more employment-friendly way. 34 


In the hght of that debate and in a spirit of comprehensiveness of approach, three: areas were 


particularly highlighted: business taxation, taxation of savings income and the issue of with- 
holding taxes on cross-border interest and royalty payments between companies... 459) 5 
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Following that debate, the Council and the Representatives of the Governments of the Member 
States, meeting within the Council, agreed to the Resolution on a code of conduct for business 
taxation set out in Annex 1; 
The Council also: 

— approved the text on taxation of savings set out in Annex 2, 


— considered that the Commission should submit a proposal for a Directive on interest and 
royalty payments between companies, 


— took note of the Commission’s intention to submit rapidly two proposals for Directives on 
the subjects referred to in the first and second indents above, 


— called on the Commission to submit to it each year, together with the report provided for 
in paragraph N of the code of conduct for business taxation, a progress report on work 
concerning taxation of savings and interest and royalty payments between companies, 

— took note of the Commission’s undertaking on fiscal State aid, 


— called on the Commission to take forward its work on taxation, continuing to draw on the 
assistance of the Taxation Policy Group, 


— took note of the following statements for the Council minutes: 


1. re Annex 1 (code of conduct): 


Certain Member States and the Commission consider that special tax arrangements for 
employees could come within the range of problems covered by the code. They accordingly 
consider that this question needs to be discussed within the Taxation Policy Group with a view 
to a possible extension of the code under the review procedure laid down in paragraph N. 


The Council and the Representatives of the Governments of the Member States, meeting within 
the Council, as well as the Commission note that standstill and rollback are closely interrelated 
and stress the need for a balanced application to comparable situations, without this delaying the 
implementation of standstill and rollback. They also consider that a period of two years, as a 
general rule, should be sufficient for rollback. As from 1 January 1998 the actual rollback will 
have to take place within five years although a longer period may be justified in particular 
circumstances following an assessment by the Council. 

The German delegation, like other delegations, understands point B (3) as including, inter alia, 
the targeted granting of advantages for international mobile activities, where they are not 
granted for non-mobile activities. 

The Commission points out that the authorisation granted in 1987 and extended most recently 
in 1994 for the arrangements for international financial services centres in Dublin expires in 2005 
and that, under that authorisation, no new institutions may benefit from those arrangements 
after 2000. 


2. re Annex 2 (taxation of savings): 

The Member States state that, if they were to change their legislation, they should be guided by 
the points set out in Annex 2 to these conclusions. 

The United Kingdom delegation considers that such a Directive should not apply to Eurobonds 
and similar instruments. 

The French delegation considers that the Directive on the taxation of savings should not lay 
down a rate of withholding tax of less than 25%. 

The Netherlands delegation notes that it will assess the proposals in the light of the principle of 
taxation of savings in the country of residence. 

The Luxembourg delegation considers that a Directive on taxation of savings should be 
accompanied by a Directive on business taxation covering general arrangements for business 
taxation in the Member States. 

The Belgian, Italian and Portuguese delegations state that they will not agree to the Directive on 
interest and royalty payments between companies before the Directive on the taxation of savings 
is adopted. 


ro F 

The Commission notes the Netherlands delegation’s request concerning problems relating in 
particular to taxation of pensions and insurance benefits; it undertakes to consider the matter 
with the assistance of the Taxation Policy Group with a view to possibly drawing up a proposal 
for a Directive. 


4, 

The Commission notes the Belgian delegation’s request concerning VAT treatment of cross- 
border motor vehicle leasing and undertakes to look into it with an open mind. It will in 
particular consider to what extent the proposals already planned to modernise and streamline 
the present VAT arrangements can provide a suitable solution. 


Jelsyei| D3 


98/C2/01 Annex 1 EC Treaty and Legislation 11380 


ANNEX 1 é; 


RESOLUTION OF THE COUNCIL AND THE REPRESENTATIVES OF THE 
GOVERNMENTS OF THE MEMBER STATES, MEETING WITHIN THE 
COUNCIL OF 1 DECEMBER 1997 ON A CODE OF CONDUCT FOR 

. BUSINESS TAXATION peed 


THE COUNCIL OF THE EUROPEAN UNION AND THE 
REPRESENTATIVES OF THE GOVERNMENTS OF THE MEMBER STATES, 
MEETING WITHIN THE COUNCIL, 


RECALLING that a comprehensive approach to taxation policy was launched, at the Commis- 
sion’s instigation, at the informal meeting of the Ministers for Economic Affairs,and Finance 
held in Verona in April 1996 and confirmed at the meeting in Mondorf-les-Bains in September 
1997 in the light of the consideration that coordinated action at European level is needed in 
order to reduce continuing distortions in the single market, prevent significant losses of tax 
revenue and help tax structures develop in a more employment-friendly way, 


ACKNOWLEDGING the major contribution made by the Taxation Policy Group to the 
preparation of this Resolution, 


NOTING the Commission communication to the Council and the European Parliament of 
5 November 1997, 


ACKNOWLEDGING the positive effects of fair competition and the need to consolidate the 
competitiveness of the European Union and the Member States at international level, whilst 
noting that tax competition may also lead to tax measures with harmful effects, 
ACKNOWLEDGING, therefore, the need for a code of conduct for business taxation designed 
to curb harmful tax measures, 


EMPHASISING that the code of conduct is a political commitment and does not affect the 
Member States’ rights and obligations or the respective spheres of competence of the Member 
States and the Community resulting from the Treaty, 


HEREBY ADOPT THE FOLLOWING CODE OF CONDUCT: 


CODE OF CONDUCT FOR BUSINESS TAXATION TAX MEASURES COVERED 


A. Without prejudice to the respective spheres of competence of the Member States and the 
Community, this code of conduct, which covers business taxation, concerns those measures 
which affect, or may affect, in a significant way the location of business activity in the 
Community. 


Business activity in this respect also includes all activities carried out within a group of 
companies. P 


The tax measures covered by the code include both laws or regulations and administrative 
practices. 


B. Within the scope specified in paragraph A, tax measures which provide for a significantly 

lower effective level of taxation, including zero taxation, than those levels which generally apply 

in ine Membes State in question are to be regarded as potentially harmful and therefore covered 
y this code. 


Such a level of taxation may operate by virtue of the nominal tax rate, the tax base or any other 
relevant factor. 


When assessing whether such measures are harmful, account should be taken of, inter alia: 


1. whether advantages are accorded only to non-residents or in respect of transactions carried 
out with non-residents, or 9M oni a 


2. whether advantages are ring-fenced from the. domestic market, so they do not.affect the 
national tax base, or | tag 


3. whether advantages are granted even without any real economic activity and substantial 
economic presence within the Member State offering such tax advantages, or 


4. whether the rules for profit determination in respect of activities within a multinational group 
of companies departs from internationally accepted principles, notably. the rules agreed upon 
within the OECD, or Ran ieee 

: M43? DE Ve. ddoit ishy 
5. whether the tax. measures lack transparency, including where legal provisions are relaxed at 
administrative level in a non-transparent way. ayiiooniG & 701 


i} 2 Ve¥ 


STANDSTILL AND ROLLBACK 
Standstill ~ ee . or | nance wt ‘ d 


C. Member States commit themselves not to introduce new tax measures which: are harmful 
within the meaning of this code. Member States will therefore respect the principles underlying © 
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the code when determining future policy and will have due regard for the review process referred 
to in paragraphs E to I in assessing whether any new tax measure is harmful. 


Rollback 


D. Member States commit themselves to re-examining their existing laws and established 
practices, having regard to the principles underlying the code and to the review process outlined 
in paragraphs E to I. Member States will amend such laws and practices as necessary with a view 
to eliminating any harmful measures as soon as possible taking into account the Council’s 
discussions following the review process. 


REVIEW PROCESS 


Provision of relevant information 


E. In accordance with the principles of transparency and openness Member States will inform 
each other of existing and proposed tax measures which may fall within the scope of the code. In 
particular, Member States are called upon to provide at the request of another Member State 
information on any tax measure which appears to fall within the scope of the code. Where 
envisaged tax measures need parliamentary approval, such information need not be given until 
after their announcement to Parliament. 


Assessment of harmful measures 


F. Any Member State may request the opportunity to discuss and comment on a tax measure of 
another Member State that may fall within the scope of the code. This will permit an assessment 
to be made of whether the tax measures in question are harmful, in the light of the effects that 
they may have within the Community. That assessment will take into account all the factors 
identified in paragraph B. 


G. The Council also emphasises the need to evaluate carefully in that assessment the effects that 
the tax measures have on other Member States, inter alia in the light of how the activities 
concerned are effectively taxed throughout the Community. 


Insofar as the tax measures are used to support the economic development of particular regions, 
an assessment will be made of whether the measures are in proportion to, and targeted at, the 
aims sought. In assessing this, particular attention will be paid to special features and constraints 
in the case of the outermost regions and small islands, without undermining the integrity and 
coherence of the Community legal order, including the internal market and common policies. 


Procedure 


H. A group will be set up by the Council to assess the tax measures that may fall within the 
scope of this code and to oversee the provision of information on those measures. The Council 
invites each Member State and the Commission to appoint a high-level representative and a 
deputy to this group, which will be chaired by a representative of a Member State. The group, 
which will meet regularly, will select and review the tax measures for assessment in accordance 
with the provisions laid down in paragraphs E to G. The group will report regularly on the 
measures assessed. These reports will be forwarded to the Council for deliberation and, if the 
Council so decides, published. 


I. The Council invites the Commission to assist the group in carrying out the necessary 
preparatory work for its meetings and to facilitate the provision of information and the review 
process. To this end, the Council requests Member States to provide the Commission with the 
information referred to in paragraph E so that the Commission may coordinate the exchange of 
such information between the Member States. 


State aid 


J. The Council notes that some of the tax measures covered by this code may fall within the 
scope of the provisions on State aid in Articles 92 to 94! of the Treaty. Without prejudice to 
Community law and the objectives of the Treaty, the Council notes that the Commission 
undertakes to publish guidelines on the application of the State aid rules to measures relating to 
direct business taxation by mid-1998, after submitting the draft guidelines to experts from the 
Member States at a multilateral meeting, and commits itself to the strict application of the aid 
rules concerned, taking into account, inter alia, the negative effects of aid that are brought to 
light in the application of this code. The Council also notes that the Commission intends to 
examine or re-examine existing tax arrangements and proposed new legislation by Member 
States case by case, thus ensuring that the rules and objectives of the Treaty are applied 
consistently and equally to all. 


Action to combat tax avoidance and evasion © 
K. The Council calls on the Member States to co-operate fully in the fight against tax avoidance 
and evasion, notably in the exchange of information between Member States, in accordance with 
their respective national laws. 
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L. The Council notes that anti-abuse provisions or countermeasures contained in tax laws and in 
double taxation conventions play a fundamental role in counteracting tax avoidance and 
evasion. 


Geographical extension 
M. The Council considers it advisable that principles aimed at abolishing harmful tax measures 
should be adopted on as broad a geographical basis as possible. To this end, Member States 
commit themselves to promoting their adoption in third countries; they also commit themselves 
to promoting their adoption in territories to which the Treaty does not apply. 


In particular, Member States with dependent or associated territories or which have special 
responsibilities or taxation prerogatives in respect of other territories commit themselves, within 
the framework of their constitutional arrangements, to ensuring that these principles are applied 
in those territories. In this connection, those Member States will take stock of the situation in 
the form of reports to the group referred to in paragraph H, which will assess them under the 
review procedure described above. 


Monitoring and revision 
N. In order to ensure the even and effective implementation of the code, the Council invites the 
Commission to report to it annually on the implementation thereof and on the application of 
fiscal State aid. The Council and the Member States will review the provisions of the code two 
years after its adoption. 


Note—! Articles 92-94 renumbered articles 87-89 respectively by the Treaty of Amsterdam ratified on 1 May 1999 
(OJ C340 10.11.97 p 1). . 


ANNEX 2 
TAXATION OF SAVINGS 


To ensure a minimum of effective taxation of savings income within the Community and to 
prevent undesirable distortion of competition, the Council calls upon the Commission to 
present a proposal for a Directive on the taxation of savings. The Council considers that the 
following points might form a basis for that proposal: 


I. The scope of such a Directive could be limited to interest paid in one Member State to 
individuals who are resident in another Member State. 


Il. As a first step towards effective taxation of savings income throughout the Community, such 
a Directive could be based on the “coexistence model”, under which each Member State would 
either operate a withholding tax or provide information on savings income to other Member 
States. A Member State might combine the two. The Directive could contain a review clause, for 
the purpose of determining to what extent further progress would be conceivable with a view to 
better effective taxation of savings income. 

III. Any withholding tax on interest payments made to residents of other Member States could, 
in principle, be levied by the paying agent. Refinement of this method might be needed in order 
to counter tax avoidance and evasion more effectively and to avoid double taxation. The 
arrangements for checking the residence for tax purposes of beneficiaries should not be too 
cumbersome. 

IV. The provisions of such a Directive should take into account the need to preserve the 
competitiveness of European financial markets on a global scale. 


Furthermore, it would be advisable for the points set out above to be adopted as widely as 
possible. To this end, Member States should undertake to promote the establishment of 
equivalent measures in third countries, at the same time as discussions on the Directive are 
taking place; they should also commit themselves to promoting their adoption in territories to 
which the Treaty does not apply. In particular, Member States with dependent or associated 
territories or which have special responsibilities or taxation prerogatives in respect of other 
territories should commit themselves, within the framework of their constitutional arrange- 
ments, to ensuring that equivalent measures are applied in those territories. 


The Council should review the issue before adopting such a Directive. 


4 


Council Regulation (EC) of 8 October 2001 on the Statute for a European 
company (SE) : 


(2157/01/EC) ; 
Note—See OJ L294, 10.11.2001, p 1. sifps bre 


THE COUNCIL OF THE EUROPEAN UNION, 


Having regard to the Treaty establishing the European Community, and in particular Article 308 
ereol, bd ~~ . 
- : ie Tl Mote { 


Having regard to the proposal from the Commission |, sede aen sqdon visi 
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Having regard to the opinion of the European Parliament ?, 
Having regard to the opinion of the Economic and Social Committee?, 
Whereas: 


(1) The completion of the internal market and the improvement it brings about in the economic 
and social situation throughout the Community mean not only that barriers to trade must be 
removed, but also that the structures of production must be adapted to the Community 
dimension. For that purpose it is essential that companies the business of which is not limited to 
satisfying purely local needs should be able to plan and carry out the reorganisation of their 
business on a Community scale. 


(2) Such reorganisation presupposes that existing companies from different Member States are 
given the option of combining their potential by means of mergers. Such operations can be 
carried out only with due regard to the rules of competition laid down in the Treaty. 


(3) Restructuring and cooperation operations involving companies from different Member 
States give rise to legal and psychological difficulties and tax problems. The approximation of 
Member States’ company law by means of Directives based on Article 44 of the Treaty can 


_ overcome some of those difficulties. Such approximation does not, however, release companies 


governed by different legal systems from the obligation to choose a form of company governed 
by a particular national law. 


(4) The legal framework within which business must be carried on in the Community is still 
based largely on national laws and therefore no longer corresponds to the economic framework 
within which it must develop if the objectives set out in Article 18 of the Treaty are to be 
achieved. That situation forms a considerable obstacle to the creation of groups of companies 
from different Member States. 


(5) Member States are obliged to ensure that the provisions applicable to European companies 
under this Regulation do not result either in discrimination arising out of unjustified different 
treatment of European companies compared with public limited-liability companies or in 
disproportionate restrictions on the formation of a European company or on the transfer of its 
registered office. 


(6) It is essential to ensure as far as possible that the economic unit and the legal unit of business 
in the Community coincide. For that purpose, provision should be made for the creation, side by 
side with companies governed by a particular national law, of companies formed and carrying 
on business under the law created by a Community Regulation directly applicable in all Member 
States. 


(7) The provisions of such a Regulation will permit the creation and management of companies 
with a European dimension, free from the obstacles arising from the disparity and the limited 
territorial application of national company law. 


(8) The Statute for a European public limited-liability company (hereafter referred to as “SE”) is 
among the measures to be adopted by the Council before 1992 listed in the Commission’s White 
Paper on completing the internal market, approved by the European Council that met in Milan 
in June 1985. The European Council that met in Brussels in 1987 expressed the wish to see such 
a Statute created swiftly. 


(9) Since the Commission’s submission in 1970 of a proposal for a Regulation on the Statute for 
a European public limited-liability company, amended in 1975, work on the approximation of 
national company law has made substantial progress, so that on those points where the 
functioning of an SE does not need uniform Community rules reference may be made to the law 
governing public limited-liability companies in the Member State where it has its registered 
office. 


(10) Without prejudice to any economic needs that may arise in the future, if the essential 
objective of legal rules governing SEs is to be attained, it must be possible at least to create such 
a company as a means both of enabling companies from different Member States to merge or to 
create a holding company and of enabling companies and other legal persons carrying on 
economic activities and governed by the laws of different Member States to form joint 
subsidiaries. 


(11) In the same context it should be possible for a public limited-liability company with a 
registered office and head office within the Community to transform itself into an SE without 
going into liquidation, provided it has a subsidiary in a Member State other than that of its 
registered office. 


(12) National provisions applying to public limited-liability companies that offer their securities 
to the public and to securities transactions should also apply where an SE is formed by means of 
an offer of securities to the public and to SEs wishing to utilise such financial instruments. 


(13) The SE itself must take the form of a company with share capital, that being the form most 
suited, in terms of both financing and management, to the needs of a company carrying on 
business on a European scale. In order to ensure that such companies are of reasonable size, a 
minimum amount of capital should be set so that they have sufficient assets without making it 
difficult for small and medium-sized undertakings to form SEs. 
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(14) An SE must be efficiently managed and properly supervised. It must be borne in mind that 
there are at present in the Community two different systems for the administration of public 
limited-liability companies. 

Although an SE should be allowed to choose between the two systems, the respective responsi- 
bilities of those responsible for management and those responsible for supervision should be 
clearly defined. - 


(15) Under the rules and general principles of private international law, where one undertaking 
controls another governed by a different legal system, its ensuing rights and obligations as 
regards the protection of minority shareholders and third parties are governed by the law 
governing the controlled undertaking, without prejudice to the obligations imposed on the 
controlling undertaking by its own law, for example the requirement to prepare consolidated 
accounts. 


(16) Without prejudice to the consequences of any subsequent coordination of the laws of the 
Member States, specific rules for SEs are not at present required in this field. The, rules and 
general principles of private international law should therefore be applied both. where an SE 
exercises control and where it is the controlled company. 


(17) The rule thus applicable where an SE is controlled by another undertaking should be 
specified, and for this purpose reference should be made to the law governing public limited- 
liability companies in the Member State in which the SE has its registered office. 


(18) Each Member State must be required to apply the sanctions applicable to public limited- 
liability companies governed by its law in respect of infringements of this Regulation. 


(19) The rules on the involvement of employees in the European company are laid down in 
Directive 2001/86/EC*, and those provisions thus form an indissociable complement to this 
Regulation and must be applied concomitantly. 


(20) This Regulation does not cover other areas of law such as taxation, competition, intellectual 
property or insolvency. The provisions of the Member States’ law and of Community law are 
therefore applicable in the above areas and in other areas not covered by this Regulation. 


(21) Directive 2001/86/EC is designed to ensure that employees have a right of involvement in 
issues and decisions affecting the life of their SE. Other social and labour legislation questions, 
in particular the right of employees to information and consultation as regulated in the Member 
States, are governed by the national provisions applicable, under the same conditions, to public 
limited-liability companies. 

(22) The entry into force of this Regulation must be deferred so that each Member State may 
incorporate into its national law the provisions of Directive 2001/86/EC and set up in advance 
the necessary machinery for the formation and operation of SEs with registered offices within its 
territory, so that the Regulation and the Directive may be applied concomitantly. 


(23) A company the head office of which is not in the Community should be allowed to 
participate in the formation of an SE provided that company is formed under the law of a 
Member State, has its registered office in that Member State and has a real and continuous link 
with a Member State’s economy according to the principles established in the 1962 General 
Programme for the abolition of restrictions on freedom of establishment. Such a link exists in 
pale if a company has an establishment in that Member State and conducts operations 
therefrom. 


(24) The SE should be enabled to transfer its registered office to another Member State. 
Adequate protection of the interests of minority shareholders who oppose. the transfer, of 
creditors and of holders of other rights should be proportionate. Such transfer should not affect 
the rights originating before the transfer. 


(25) This Regulation is without prejudice to any provision which may be inserted in the 1968 
Brussels Convention or in any text adopted by Member States or by the Council to replace such 
Convention, relating to the rules of jurisdiction applicable in the case of transfer of the 
registered offices of a public limited-liability company from one Member State to another. 


(26) Activities by financial institutions are regulated by specific directives and the national law 


implementing those directives and additional national rules regulating those activities apply in 
full to an SE. nt 


(27) In view of the specific Community character of an SE, the ‘real seat’ arrangement adopted 
by this Regulation in respect of SEs is without prejudice to Member States’ laws and does not 
pre-empt any choices to be made for other Community texts on company law. 


(28) The Treaty does not provide, for the adoption of this Regulation, powers of action other 
than those of Article 308 thereof. 


(29) Since the objectives of the intended action, as outlined above, cannot be adequately attained 
by the Member States in as much as a European public limited-liability. company, is being 
established at European level and can therefore, because of the scale and impact of. such 
company, be better attained at Community level, the Community may take measures in 
accordance with the principle of subsidiarity enshrined in Article 5 of Ce Drea ‘accordance 
with the principle of proportionality as set out in the said Article, this Regulation does not go 
beyond what is necessary to attain these objectives, . ep tat ing ~ cm Ail 
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Notes—' OJ C 263, 16.10.1989, p. 41 and OJ C 176, 8.7.1991, p. 1. 

? Opinion of 4 September 2001 (not yet published in the Official Journal). 
3 OJ C 124, 21.5.1990, p. 34. 

4 See p. 22 of this Official Journal. 


HAS ADOPTED THIS REGULATION: 


TITLE] 


GENERAL PROVISIONS 


Article 1 

1. A company may be set up within the territory of the Community in the form of a European 
public limited-liability company (Societas Europaea or SE) on the conditions and in the manner 
laid down in this Regulation. 


2. The capital of an SE shall be divided into shares. No shareholder shall be liable for more than 
the amount he has subscribed. 


3. An SE shall have legal personality. 
4. Employee involvement in an SE shall be governed by the provisions of Directive 2001/86/EC. 


Article 2 

1. Public limited-hability companies such as referred to in Annex I, formed under the law of a 
Member State, with registered offices and head offices within the Community may form an SE 
by means of a merger provided that at least two of them are governed by the law of different 
Member States. 


2. Public and private limited-liability companies such as referred to in Annex II, formed under 
the law of a Member State, with registered offices and head offices within the Community may 
promote the formation of a holding SE provided that each of at least two of them: 

(a) is governed by the law of a different Member State, or 

(b) has for at least two years had a subsidiary company governed by the law of another 

Member State or a branch situated in another Member State. 


3. Companies and firms within the meaning of the second paragraph of Article 48 of the Treaty 
and other legal bodies governed by public or private law, formed under the law of a Member 
State, with registered offices and head offices within the Community may form a subsidiary SE 
by subscribing for its shares, provided that each of at least two of them: 

(a) is governed by the law of a different Member State, or 

(b) has for at least two years had a subsidiary company governed by the law of another 

Member State or a branch situated in another Member State. 
4. A public limited-liability company, formed under the law of a Member State, which has its 
registered office and head office within the Community may be transformed into an SE if for at 
least two years it has hada subsidiary company governed by the law of another Member State. 
5. A Member State may provide that a company the head office of which is not in the 
Community may participate in the formation of an SE provided that company is formed under 
the law of a Member State, has its registered office in that Member State and has a real and 
continuous link with a Member State’s economy. 


Article 3 

1. For the purposes of Article 2(1), (2) and (3), an SE shall be regarded as a public 
limited-liability company governed by the law of the Member State in which it has its registered 
office. 

2. An SE may itself set up one or more subsidiaries in the form of SEs. The provisions of the law 
of the Member State in which a subsidiary SE has its registered office that require a public 
limited-liability company to have more than one shareholder shall not apply in the case of the 
subsidiary SE. The provisions of national law implementing the twelfth Council Company Law 
Directive (89/667/EEC) of 21 December 1989 on single-member private limited-liability com- 
panies! shall apply to SEs mutatis mutandis. 


Note—! OJ L 395, 30.12.1989, p. 40. Directive as last amended by the 1994 Act of Accession. 


Article 4 
1. The capital of an SE shall be expressed in euro, 
2. The subscribed capital shall not be less than EUR 120 000. 


3. The laws of a Member State requiring a greater subscribed capital for companies carrying on 
certain types of activity shall apply to SEs with registered offices in that Member State. 
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Article 5 


Subject to Article 4(1) and (2), the capital of an SE, its maintenance and changes thereto, 
together with its shares, bonds and other similar securities shall be governed by the provisions 
which would apply to a public limited-liability company with a registered office in the Member 
State in which the SE is registered. 


Article 6 


For the purposes of this Regulation, ‘the statutes of the SE’ shall mean both the instrument of 
incorporation and, where they are the subject of a separate document, the statutes of the SE. 


Article 7 


The registered office of an SE shall be located within the Community, in the same Member State 
as its head office. A Member State may in addition impose on SEs registered in its territory the 
obligation of locating their head office and their registered office in the same place. 


Article 8 


1. The registered office of an SE may be transferred to another Member State in accordance 
with paragraphs 2 to 13. Such a transfer shall not result in the winding up of the SE or in the 
creation of a new legal person. 


2. The management or administrative organ shall draw up a transfer proposal and publicise it in 
accordance with Article 13, without prejudice to any additional forms of publication provided 
for by the Member State of the registered office. That proposal shall state the current name, 
registered office and number of the SE and shall cover: 

(a) the proposed registered office of the SE; 

(b) the proposed statutes of the SE including, where appropriate, its new name; 

(c) any implication the transfer may have on employees’ involvement; 

(d) the proposed transfer timetable; 

(e) any rights provided for the protection of shareholders and/or creditors. 
3. The management or administrative organ shall draw up a report explaining and justifying the 


legal and economic aspects of the transfer and explaining the implications of the transfer for 
shareholders, creditors and employees. 


4. An SE’s shareholders and creditors shall be entitled, at least one month before the general 
meeting called upon to decide on the transfer, to examine at the SE’s registered office the transfer 
proposal and the report drawn up pursuant to paragraph 3 and, on request; to obtain copies of 
those documents free of charge. 


5. A Member State may, in the case of SEs registered within its territory, alapt provisions 
designed to ensure appropriate protection for minority shareholders who oppose a transfer. 


6. No decision to transfer may be taken for two months after publication of the proposal. Such 
a decision shall be taken as laid down in Article 59. 


7. Before the competent authority issues the certificate mentioned in paragraph 8, the SE shall 
satisfy it that, in respect of any liabilities arising prior to the publication of the transfer proposal, 
the interests of creditors and holders of other rights in respect of the SE (including those of 
public bodies) have been adequately protected in accordance with requirements laid down by the 
Member State where the SE has its registered office prior to the transfer. 


A Member State may extend the application of the first subparagraph to liabilities that arise (or 
may arise) prior to the transfer. 


The first and second subparagraphs shall be without prejudice to the aculitetien to SEs of the 


national legislation of Member States concerning the satisfaction or securing of payments to 
public bodies. 


8. In the Member State in which an SE has its registered office the court, notary or other 
competent authority shall issue a certificate attesting to the ig co of ‘the acts and 
formalities to be accomplished before the transfer. 


9. The new registration may not be effected until the certificate referred to ps gh A 8 has 
been submitted, and evidence produced that the formalities required for registration in the 
country of the new registered office have been completed. . 4tFs Fe swibied ul 


10. The transfer of an SE’s registered office and the consequent amendment of its statutes shall 


take effect on the date on which the SE is registered, in accordance with Article 12, in the register 
for its new registered office. AOS) We PRE RAO 


11. When the SE’s new registration has been effected, the re eistry foncimealnd tion ~ 


notify the registry for its old registration. Deletion of the o id <r Ly 


receipt of that notification, but not before. ease 


12. The new registration and the deletion of the old registration, hall be public oie 
Member States concerned in accordance with Article 13. 5 Aa - ted ie SHITE 


13. On publication of an SE’s new registration, the new re registered of ; 
against third parties. However, as long as the deletion of the SE’s rime pm 
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for its previous registered office has not been publicised, third parties may continue to rely on the 
previous registered office unless the SE proves that such third parties were aware of the new 
registered office. 

14. The laws of a Member State may provide that, as regards SEs registered in that Member 
State, the transfer of a registered office which would result in a change of the law applicable shall 
not take effect if any of that Member State’s competent authorities opposes it within the 
two-month period referred to in paragraph 6. Such opposition may be based only on grounds of 
public interest. 

Where an SE is supervised by a national financial supervisory authority according to Commu- 
nity directives the right to oppose the change of registered office applies to this authority as well. 
Review by a judicial authority shall be possible. 


15. An SE may not transfer its registered office if proceedings for winding up, liquidation, 
insolvency or suspension of payments or other similar proceedings have been brought against it. 


16. An SE which has transferred its registered office to another Member State shall be 
considered, in respect of any cause of action arising prior to the transfer as determined in 
paragraph 10, as having its registered office in the Member States where the SE was registered 
ppribe to the transfer, even if the SE is sued after the transfer. 


Article 9 
1. An SE shall be governed: 
(a) by this Regulation, 
(6) where expressly authorised by this Regulation, by the provisions of its statutes or 
(c) in the case of matters not regulated by this Regulation or, where matters are partly 
regulated by it, of those aspects not covered by it, by: 
(i) the provisions of laws adopted by Member States in implementation of Community 
measures relating specifically to SEs; 
(ii) the provisions of Member States’ laws which would apply to a public limited-liability 
company formed in accordance with the law of the Member State in which the SE has its 
registered office; 
(111) the provisions of its statutes, in the same way as for a public limited-liability company 
formed in accordance with the law of the Member State in which the SE has its registered 
office. 
2. The provisions of laws adopted by Member States specifically for the SE must be in 
accordance with Directives applicable to public limited-lability companies referred to in Annex 
I. 


3. If the nature of the business carried out by an SE is regulated by specific provisions of 
national laws, those laws shall apply in full to the SE. 


Article 10 

Subject to this Regulation, an SE shall be treated in every Member State as if it were a public 
limited-liability company formed in accordance with the law of the Member State in which it has 
its registered office. 


Article 11 

1. The name of an SE shall be preceded or followed by the abbreviation SE. 

2. Only SEs may include the abbreviation SE in their name. 

3. Nevertheless, companies, firms and other legal entities registered in a Member State before the 
date of entry into force of this Regulation in the names of which the abbreviation SE appears 
shall not be required to alter their names. 


Article 12 

1. Every SE shall be registered in the Member State in which it has its registered office in a 
register designated by the law of that Member State in accordance with Article 3 of the first 
Council Directive (68/151/EEC) of 9 March 1968 on coordination of safeguards which, for the 
protection of the interests of members and others, are required by Member States of companies 
within the meaning of the second paragraph of Article 58 of the Treaty, with a view to making 
such safeguards equivalent throughout the Community’. 

2. An SE may not be registered unless an agreement on arrangements for employee involvement 
pursuant to Article 4 of Directive 2001/86/EC has been concluded, or a decision pursuant to 
Article 3(6) of the Directive has been taken, or the period for negotiations pursuant to Article 5 
of the Directive has expired without an agreement having been concluded. 


3. In order for an SE to be registered in a Member State which has made use of the option 
referred to in Article 7(3) of Directive 2001/86/EC, either an agreement pursuant to Article 4 of 
the Directive must have been concluded on the arrangements for employee involvement, 
including participation, or none of the participating companies must have been governed by 
participation rules prior to the registration of the SE. 
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4. The statutes of the SE must not conflict at any time with the arrangements for employee 
involvement which have been so determined. Where new such arrangements determined 
pursuant to the Directive conflict with the existing statutes, the statutes shall to the. extent 
necessary be amended. eee 

In this case, a Member State may provide that the management organ or the administrative 
organ of the SE shall be entitled to proceed to amend the statutes without any further decision 
from the general shareholders meeting. 


Note—! OJ L 65, 14.3.1968, p. 8. Directive as last amended by the 1994 Act of Accession. 


Article 13 

Publication of the documents and particulars concerning an SE which must be publicised under 
this Regulation shall be effected in the manner laid down in the laws of the Member State in 
which the SE has its registered office in accordance with Directive 68/151/EEC. 


Article 14 


1. Notice of an SE’s registration and of the deletion of such a registration shall be published for 
information purposes in the Official Journal of the European Communities after publication in 
accordance with Article 13. That notice shall state the name, number, date and place of 
registration of the SE, the date and place of publication and the title of publication, the 
registered office of the SE and its sector of activity. 


2. Where the registered office of an SE is transferred in accordance with Article 8, notice shall be 
published giving the information provided for in paragraph 1, together with that relating to the 
new registration. 
3. The particulars referred to in paragraph 1 shall be forwarded to the Office for Official 
Publications of the European Communities within one month of the publication referred to in 
Article 13. 


TITER T 


FORMATION 


SECTION | 
GENERAL 


Article 15 


1. Subject to this Regulation, the formation of an SE shall be governed by the law applicable to 
BUPie limited-liability companies in the Member State in which the SE establishes its registered 
office. 


2. The registration of an SE shall be publicised in accordance with Article 13. 


Article 16 


1. An SE shall acquire legal personality on the date on which it is registered in the register 
referred to in Article 12. ' 

2. If acts have been performed in an SE’s name before its registration in accordance with 
Article 12 and the SE does not assume the obligations arising out of such acts after its 
registration, the natural persons, companies, firms or other legal entities which performed those 


acts shall be jointly and severally liable therefor, without limit, in the absence of agreement to, the 
contrary. a. 


SECTION 2 
FORMATION BY MERGER lerie 22 


Article 17 oui ost! 


1, An SE may be formed by means of a merger in accordance with Article 2(1),,, be ene 
2. Such a merger may be carried out in accordance with: Wietiy 


(a) the procedure for merger by acquisition laid down in Article 3(1) of the third Council 

Directive (78/855/EEC) of 9 October 1978 based on Article 54(3)(g) of the: Treaty concerning 
yucreste of publig Himaited liability companies! or KTP SAYAO LAE stot 
the procedure for merger by the formation of id down in Article 4(1. 

the said Directive. : alii laid, OW = AEA) si 

In the case of a merger by acquisition, the acquiring company shall take the formof ans B when 

the merger takes place. In the case of a merger by the formation of a new company, the SE shall 

be the newly formed company. io-sn0r oMohageatiene eet bask cr 


Note—' OJ L 295, 20.10.1978, p. 36. Directive as last amended by the 1994 Act of Accession: (] — 9 @Oeqin en 


; 
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Article 18 


For matters not covered by this section or, where a matter is partly covered by it, for aspects not 
covered by it, each company involved in the formation of an SE by merger shall be governed by 
the provisions of the law of the Member State to which it is subject that apply to mergers of 
public limited-liability companies in accordance with Directive 78/855/EEC. 


Article 19 


The laws of a Member State may provide that a company governed by the law of that Member 
State may not take part in the formation of an SE by merger if any of that Member State’s 
competent authorities opposes it before the issue of the certificate referred to in Article 25(2). 


Such opposition may be based only on grounds of public interest. Review by a judicial authority 
shall be possible. 


Article 20 


1. The management or administrative organs of merging companies shall draw up draft terms of 
ymerger. The draft terms of merger shall include the following particulars: 


(a) the name and registered office of each of the merging companies together with those 
proposed for the SE; 

(b) the share-exchange ratio and the amount of any compensation; 

(c) the terms for the allotment of shares in the SE; 

(d) the date from which the holding of sharés in the SE will entitle the holders to share in 
profits and any special conditions affecting that entitlement; 

(e) the date from which the transactions of the merging companies will be treated for 
accounting purposes as being those of the SE; 

(f) the rights conferred by the SE on the holders of shares to which special rights are attached 
and on the holders of securities other than shares, or the measures proposed concerning them; 
(g) any special advantage granted to the experts who examine the draft terms of merger or to 
members of the administrative, management, supervisory or controlling organs of the 
merging companies; 

(h) the statutes of the SE; 

(i) information on the procedures by which arrangements for employee involvement are 
determined pursuant to Directive 2001/86/EC. 


2. The merging companies may include further items in the draft terms of merger. 


Article 21 
For each of the merging companies and subject to the additional requirements imposed by the 
Member State to which the company concerned is subject, the following particulars shall be 
published in the national gazette of that Member State: 
(a) the type, name and registered office of every merging company; 
(b) the register in which the documents referred to in Article 3(2) of Directive 68/151/EEC are 
filed in respect of each merging company, and the number of the entry in that register; 
(c) an indication of the arrangements made in accordance with Article 24 for the exercise of 
the rights of the creditors of the company in question and the address at which complete 
information on those arrangements may be obtained free of charge; 
(d) an indication of the arrangements made in accordance with Article 24 for the exercise of 
the rights of minority shareholders of the company in question and the address at which 
complete information on those arrangements may be obtained free of charge; 
(e) the name and registered office proposed for the SE. 


Article 22 

As an alternative to experts operating on behalf of each of the merging companies, one or more 
independent experts as defined in Article 10 of Directive 78/855/EEC, appointed for those 
purposes at the joint request of the companies by a judicial or administrative authority in the 
Member State of one of the merging companies or of the proposed SE, may examine the draft 
terms of merger and draw up a single report to all the shareholders. 


The experts shall have the right to request from each of the merging companies any information 
they consider necessary to enable them to complete their function. 


Article 23 

1. The general meeting of each of the merging companies shall approve the draft terms of 
METRES 405 Griwolor sc} 

2. Employee involvement in the SE shall be decided pursuant to Directive 2001/86/EC. The 
general meetings of éach of the merging: companies may reserve the right to make registration of 
the SE conditional'upon its express ratification of the arrangements so decided. 
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Article 24 
1. The law of the Member State governing each merging company shall apply as in the case of a 
merger of public limited-liability companies, taking into account the cross-border nature of the 
merger, with regard to the protection of the interests of: 

(a) creditors of the merging companies; 

(b) holders of bonds of the merging companies; 

(c) holders of securities, other than shares, which carry special rights in the, merging 

companies. 
2. A Member State may, in the case of the merging companies governed by its law, adopt 
provisions designed to ensure appropriate protection for minority shareholders who have 
opposed the merger. 


Article 25 


1. The legality of a merger shall be scrutinised, as regards the part of the procedure concerning 
each merging company, in accordance with the law on mergers of public limited-liability 
companies of the Member State to which the merging company is subject. 


2. In each Member State concerned the court, notary or other competent authority shall issue a 
certificate conclusively attesting to the completion of the pre-merger acts and formalities. 


3. If the law of a Member State to which a merging company is subject provides for a procedure 
to scrutinise and amend the share-exchange ratio, or a procedure to compensate minority 
shareholders, without preventing the registration of the merger, such procedures shall only apply 
if the other merging companies situated in Member States which do not provide for such 
procedure explicitly accept, when approving the draft terms of the merger in accordance with 
Article 23(1), the possibility for the shareholders of that merging company to have recourse to 
such procedure. In such cases, the court, notary or other competent authorities may issue the 
certificate referred to in paragraph 2 even if such a procedure has been commenced. The 
certificate must, however, indicate that the procedure is pending. The decision in the procedure 
shall be binding on the acquiring company and all its shareholders. 


Article 26 


1. The legality of a merger shall be scrutinised, as regards the part of the procedure concerning 
the completion of the merger and the formation of the SE, by the court, notary or other 
authority competent in the Member State of the proposed registered office of the SE to 
scrutinise that aspect of the legality of mergers of public limited-liability companies. 

2. To that end each merging company shall submit to the competent authority the certificate 
referred to in Article 25(2) within six months of its issue together with a copy of the draft terms 
of merger approved by that company. 


3. The authority referred to in paragraph | shall in particular ensure that the merging companies 
have approved draft terms of merger in the same terms and that arrangements for employee 
involvement have been determined pursuant to Directive 2001/86/EC. 

4. That authority shall also satisfy itself that the SE has been formed in accordance with the 


requirements of the law of the Member State in which it has its registered office in accordance 
with Article 15. 


Article 27 


1. A merger and the simultaneous formation of an SE shall take effect on the date on which the 
SE is registered in accordance with Article 12. 


2. The SE may not be registered until the formalities provided for in Articles 25 and 26 have been 
completed. 


Article 28 


For each of the merging companies the completion of the merger shall be publiciséd as laid 
down by the law of each Member State in accordance with Article 3 of Directive .68/151/EEC. 


Article 29 


1. A merger carried out as laid down in Article 17(2)(a) shall have the following consequences 
ipso jure and simultaneously: 


(a) all the assets and liabilities of each company being acquired are transferred to the 
acquiring company; yon yabii 

(b) the shareholders of the company being acquired become shareholders of the acquiring 
company; 

(c) the company being acquired ceases to exist; €S stor 

(d) the acquiring company adopts the form of an SE, anijesim listens orl 
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2. A merger carried out as laid down in Article 17(2)(b) shall have the following consequences 
ipso jure and simultaneously: ; VrontsviounPeevelaiid 
(a) all the assets and liabilities of the merging companies are transferred to the SE; =~ 
(b) the shareholders of the merging companies become shareholders of the SE; 5) 30 | 
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(c) the merging companies cease to exist. 


3. Where, in the case of a merger of public limited-liability companies, the law of a Member 
State requires the completion of any special formalities before the transfer of certain assets, 
rights and obligations by the merging companies becomes effective against third parties, those 
formalities shall apply and shall be carried out either by the merging companies or by the SE 
following its registration. 


4. The rights and obligations of the participating companies on terms and conditions of 
employment arising from national law, practice and individual employment contracts or 
employment relationships and existing at the date of the registration shall, by reason of such 
registration be transferred to the SE upon its registration. 


Article 30 


A merger as provided for in Article 2(1) may not be declared null and void once the SE has been 
registered. 


The absence of scrutiny of the legality of the merger pursuant to Articles 25 and 26 may be 
included among the grounds for the winding-up of the SE. 


Article 31 


1. Where a merger within the meaning of Article 17(2)(a) is carried out by a company which 
holds all the shares and other securities conferring the right to vote at general meetings of 
another company, neither Article 20(1)(4), (c) and (d), Article 29(1)(5) nor Article 22 shall apply. 
National law governing each merging company and mergers of public limited-liability com- 
panies in accordance with Article 24 of Directive 78/855/EEC shall nevertheless apply. 


2. Where a merger by acquisition is carried out by a company which holds 90 % or more but not 
all of the shares and other securities conferring the right to vote at general meetings of another 
company, reports by the management or administrative body, reports by an independent expert 
or experts and the documents necessary for scrutiny shall be required only to the extent that the 
national law governing either the acquiring company or the company being acquired so requires. 


Member States may, however, provide that this paragraph may apply where a company holds 
shares conferring 90 % or more but not all of the voting rights. 


SECTION 3 
FORMATION OF A HOLDING SE 


Article 32 
1. A holding SE may be formed in accordance with Article 2(2). 


A company promoting the formation of a holding SE in accordance with Article 2(2) shall 
continue to exist. 


2. The management or administrative organs of the companies which promote such an 
operation shall draw up, in the same terms, draft terms for the formation of the holding SE. The 
draft terms shall include a report explaining and justifying the legal and economic aspects of the 
formation and indicating the implications for the shareholders and for the employees of the 
adoption of the form of a holding SE. The draft terms shall also set out the particulars provided 
for in Article 20(1)(a), (b), (c), (f), (g), (A) and (i) and shall fix the minimum proportion of the 
shares in each of the companies promoting the operation which the shareholders must 
contribute to the formation of the holding SE. That proportion shall be shares conferring more 
than 50% of the permanent voting rights. 


3. For each of the companies promoting the operation, the draft terms for the formation of the 
holding SE shall be publicised in the manner laid down in each Member State’s national law in 
accordance with Article 3 of Directive 68/151/EEC at least one month before the date of the 
general meeting called to decide thereon. 


4. One or more experts independent of the companies promoting the operation, appointed or 
approved by a judicial or administrative authority in the Member State to which each company 
is subject in accordance with national provisions adopted in implementation of Directive 
78/855/EEC, shall examine the draft terms of formation drawn up in accordance with para- 
graph 2 and draw up a written report for the shareholders of each company. By agreement 
between the companies promoting the operation, a single written report may be drawn up for the 
shareholders of all the companies by one or more independent experts, appointed or approved 
by a judicial or administrative authority in the Member State to which one of the companies 
promoting the operation or the proposed SE is subject in accordance with national provisions 
adopted in implementation of Directive 78/855/EEC. 

5. The report shall indicate any particular difficulties of valuation and state whether the 
proposed share-exchange ratio is fair and reasonable, indicating the methods used to arrive at it 
and whether such methods are adequate in the case in question. 

6. The general meeting of each company promoting the operation shall approve the draft terms 
of formation of the holding SE. 
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Employee involvement in the holding SE shall be decided pursuant to Directive 2001/86/EC. The 
general meetings of each company promoting the operation may reserve the right to. make 
registration of the holding SE conditional upon its express ratification of the arrangements so 
decided. 


7. These provisions shall apply mutatis mutandis to private limited-liability companies. 


Article 33 

1. The shareholders of the companies promoting such an operation shall have a:period of three 
months in which to inform the promoting companies whether they intend to contribute their 
shares to the formation of the holding SE. That period shall begin on the date upon which the 
terms for the formation of the holding SE have been finally determined in accordance with 
Article 32. 

2. The holding SE shall be formed only if, within the period referred to in paragraph. 1, the 
shareholders of the companies promoting the operation have assigned the minimum proportion 
of shares in each company in accordance with the draft terms of formation and if all the other 
conditions are fulfilled. 

3. If the conditions for the formation of the holding SE are all fulfilled in accordance with 
paragraph 2, that fact shall, in respect of each of the promoting companies, be publicised in the 
manner laid down in the national law governing each of those companies adopted in implemen- 
tation of Article 3 of Directive 68/151/EEC. 

Shareholders of the companies promoting the operation who have not indicated whether they 
intend to make their shares available to the promoting companies for the purpose of forming the 
holding SE within the period referred to in paragraph | shall have a further month in which to 
do so. 

4, Shareholders who have contributed their securities to the formation of the SE shall receive 
shares in the holding SE. 

5. The holding SE may not be registered until it is shown that the formalities referred to in 


Article 32 have been completed and that the conditions referred to in paragraph 2 have been 
fulfilled. 


Article 34 


A Member State may, in the case of companies promoting such an operation, adopt provisions 
designed to ensure protection for minority shareholders who oppose the operation, creditors and 
employees. 


SECTION 4 
FORMATION OF A SUBSIDIARY SE 


Article 35 
An SE may be formed in accordance with Article 2(3). 


Article 36 


Companies, firms and other legal entities participating in such an operation shall be subject to 
the provisions governing their participation in the formation of a subsidiary in the form of a 
public limited-liability company under national law. 


SECTION 5 
CONVERSION OF AN EXISTING PUBLIC LIMITED-LIABILITY COMPANY INTO AN SE 


Article 37 

1. An SE may be formed in accordance with Article 2(4). +1] satel 

2. Without prejudice to Article 12 the conversion of a public limited-liability company into an 
SE shall not result in the winding up of the company or in the creation of a new legal person. 


3. The registered office may not be transferred from one Member State to another pursuant to 
Article 8 at the same time as the conversion is effected. ia 


4. The management or administrative organ of the company in question shall draw up draft 
terms of conversion and a report explaining and justifying the legal and economic aspects of the 
conversion and indicating the implications for the shareholders and for the employees of the 
adoption of the form of an SE. iS DO Gionor 


5. The draft terms of conversion shall be publicised in the manner laid down in each Member 
State’s law in accordance with Article 3 of Directive 68/151/EEC at least one month before the 
general meeting called upon to decide thereon: &q iT x 


6. Before the general meeting referred to in paragraph 7 one or more independent experts 
appointed or approved, in accordance with the national provisions adopted in implementation 
of Article 10 of Directive 78/855/EEC, by a judicial or administrative authority in the Member 
State to which the company being converted into an SE is subject shall certify im compliance 
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with Directive 77/91/EEC! mutatis mutandis that the company has net assets at least equivalent 

to its capital plus those reserves which must not be distributed under the law or the Statutes. 

7. The general meeting of the company in question shall approve the draft terms of conversion 

together with the statutes of the SE. The decision of the general meeting shall be passed as laid 

down in the provisions of national law adopted in implementation of Article 7 of Directive 

78/855/EEC. 

8. Member States may condition a conversion to a favourable vote of a qualified majority or 

unanimity in the organ of the company to be converted within which employee participation is 

organised. 

9. The rights and obligations of the company to be converted on terms and conditions of 

employment arising from national law, practice and individual employment contracts or 

employment relationships and existing at the date of the registration shall, by reason of such 

registration be transferred to the SE. 

Note—' Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safeguards which, for the 
protection of the interests of members and others, are required by Member States of companies within the meaning of 
the second paragraph of Article 58 of the Treaty, in respect of the formation of public limited liability companies and the 


maintenance and alteration of their capital, with a view to making such safeguards equivalent (OJ L 26, 31.1.1977, p. 1). 
Directive as last amended by the 1994 Act of Accession. 


TITLE Ul 


STRUCTURE OF THE SE 


Article 38 

Under the conditions laid down by this Regulation an SE shall comprise: 
(a). a general meeting of shareholders and 
(b) either a supervisory organ and a management organ (two-tier system) or an administrative 
organ (one-tier system) depending on the form adopted in the statutes. 


SECTION | 
TWO-TIER SYSTEM 


Article 39 

1. The management organ shall be responsible for managing the SE. A Member State may 
provide that a managing director or managing directors shall be responsible for the current 
management under the same conditions as for public limited-liability companies that have 
registered offices within that Member State’s territory. 

2. The member or members of the management organ shall be appointed and removed by the 
supervisory organ. 

A Member State may, however, require or permit the statutes to provide that the member or 
members of the management organ shall be appointed and removed by the general meeting 
under the same conditions as for public limited-liability companies that have registered offices 
within its territory. 

3. No person may at the same time be a member of both the management organ and the 
supervisory organ of the same SE. The supervisory organ may, however, nominate one of its 
members to act as a member of the management organ in the event of a vacancy. During such a 
period the functions of the person concerned as a member of the supervisory organ shall be 
suspended. A Member State may impose a time limit on such a period. 

4. The number of members of the management organ or the rules for determining it shall be laid 
down in the SE’s statutes. A Member State may, however, fix a minimum and/or a maximum 
number. 

5. Where no provision is made for a two-tier system in relation to public limited-liability 
companies with registered offices within its territory, a Member State may adopt the appropriate 
measures in relation to SEs. 


Article 40 

1. The supervisory organ shall supervise the work of the management organ. It may not itself 
exercise the power to manage the SE. 

2. The members of the supervisory organ shall be appointed by the general meeting. The 
members of the first supervisory organ may, however, be appointed by the statutes. This shall 
apply without prejudice to Article 47(4) or to any employee participation arrangements 
determined pursuant to Directive 2001/86/EC. 

3. The number of members of the supervisory organ or the rules for determining it shall be laid 
down in the statutes. A Member State may, however, stipulate the number of members of the 
supervisory organ for SEs registered within its territory or a minimum and/or a maximum 
number. 
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Article 41 

1. The management organ shall report to the supervisory organ at least once every three months 
on the progress and foreseeable development of the SE’s business. 

2. In addition to the regular information referred to in paragraph 1, the management organ shall 
promptly pass the supervisory organ any information on events likely to have an appreciable 
effect on the SE.- 

3. The supervisory organ may require the management organ to provide information of any kind 
which it needs to exercise supervision in accordance with Article 40(1). A Member State may 
provide that each member of the supervisory organ also be entitled to this facility. 

4. The supervisory organ may undertake or arrange for any investigations necessary for the 
performance of its duties. 

5. Each member of the supervisory organ shall be entitled to examine all information submitted 
to it. 


Article 42 


The supervisory organ shall elect a chairman from among its members. If half of the members 
are appointed by employees, only a member appointed by the general meeting of shareholders 
may be elected chairman. 


SECTION 2 
THE ONE-TIER SYSTEM 


Article 43 


1. The administrative organ shall manage the SE. A Member State may provide that a managing 
director or managing directors shall be responsible for the day-to-day management under the 
same conditions as for public limited-liability companies that have registered offices within that 
Member State’s territory. 

2. The number of members of the administrative organ or the rules for determining it shall be 
laid down in the SE’s statutes. A Member State may, however, set a minimum and, where 
necessary, a maximum number of members. 


The administrative organ shall, however, consist of at least three members where employee 
participation is regulated in accordance with Directive 2001/86/EC. 

3. The member or members of the administrative organ shall be appointed by the general 
meeting. The members of the first administrative organ may, however, be appointed by the 
statutes. This shall apply without prejudice to Article 47(4) or to any employee participation 
arrangements determined pursuant to Directive 2001/86/EC. 

4. Where no provision is made for a one-tier system in relation to public limited-liability 


companies with registered offices within its territory, a Member State may adopt the appropriate 
measures in relation to SEs. 


Article 44 


1. The administrative organ shall meet at least once every three months at intervals laid down by 
the statutes to discuss the progress and foreseeable development of the SE’s business. 


2. Each member of the administrative organ shall be entitled to examine all. information 
submitted to it. 


Article 45 


The administrative organ shall elect a chairman from among its members. If half of the 


members are appointed by employees, only a member appointed by the general meeting of 
shareholders may be elected chairman. 


SECTION 3 
RULES COMMON TO THE ONE-TIER AND TWO-TIER SYSTEMS: © ~ 


Article 46 
1. Members of company organs shall be appointed for a period laid down in the statutes not 
exceeding six years. cai 


2. Subject to any restrictions laid down in the statutes, members may be reappointed once or 
more than once for the period determined in accordance with paragraph 1. aiittarees 


Article 47 eer 


1. An SE’s statutes may permit a company or other legal entity to be a member of one of its 
organs, provided that the law applicable to public limited-liability companies in the Member 
State in which the SE’s registered office is situated does not provide otherwise... 


That company or other legal entity shall designate a natural person to exercise its functions on 
the organ in question. Seo oe 


* 
[% 
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2. No person may be a member of any SE organ or a representative of a member within the 
meaning of paragraph | who: 


(a) is disqualified, under the law of the Member State in which the SE’s registered office is 
situated, from serving on the corresponding organ of a public limited-liability company 
governed by the law of that Member State, or 

(b) is disqualified from serving on the corresponding organ of a public limited-liability 
company governed by the law of a Member State owing to a judicial or administrative 
decision delivered in a Member State. 


3. An SE’s statutes may, in accordance with the law applicable to public limited-liability 
companies in the Member State in which the SE’s registered office is situated, lay down special 
conditions of eligibility for members representing the shareholders. 


4. This Regulation shall not affect national law permitting a minority of shareholders or other 
persons or authorities to appoint some of the members of a company organ. 


Article 48 

1. An SE’s statutes shall list the categories of transactions which require authorisation of the 
management organ by the supervisory organ in the two-tier system or an express decision by the 
administrative organ in the one-tier system. 


A Member State may, however, provide that in the two-tier system the supervisory organ may 
itself make certain categories of transactions subject to authorisation. 


2. A Member State may determine the categories of transactions which must at least be 
indicated in the statutes of SEs registered within its territory. 


Article 49 . 

The members of an SE’s organs shall be under a duty, even after they have ceased to hold office, 
not to divulge any information which they have concerning the SE the disclosure of which might 
be prejudicial to the company’s interests, except where such disclosure is required or permitted 
under national law provisions applicable to public limited-liability companies or is in the public 
interest. 


Article 50 


1. Unless otherwise provided by this Regulation or the statutes, the internal rules relating to 
quorums and decision-taking in SE organs shall be as follows: 


(a) quorum: at least half of the members must be present or represented; 
| (6) decision-taking: a majority of the members present or represented. 


2. Where there is no relevant provision in the statutes, the chairman of each organ shall have a 
casting vote in the event of a tie. There shall be no provision to the contrary in the statutes, 
however, where half of the supervisory organ consists of employees’ representatives. 


3. Where employee participation is provided for in accordance with Directive 2001/86/EC, a 
Member State may provide that the supervisory organ’s quorum and decision-making shall, by 
way of derogation from the provisions referred to in paragraphs | and 2, be subject to the rules 
applicable, under the same conditions, to public limited-liability companies governed by the law 
of the Member State concerned. 


Article 51 

Members of an SE’s management, supervisory and administrative organs shall be liable, in 
accordance with the provisions applicable to public limited-liability companies in the Member 
State in which the SE’s registered office is situated, for loss or damage sustained by the SE 
following any breach on their part of the legal, statutory or other obligations inherent in their 
duties. 


SECTION 4 
GENERAL MEETING 


Article 52 
The general meeting shall decide on matters for which it is given sole responsibility by: 
(a) this Regulation or nat 
(b) the legislation of the Member State in which the SE’s registered office is situated adopted 
in implementation of Directive 2001/86/EC. 
Furthermore, the general meeting shall decide on matters for which responsibility is given to the 
general meeting of a public limited-liability company governed by the law of the Member State 
in which the SE’s registered office is situated, either by the law of that Member State or by the 
SE’s statutes in accordance with that law. 
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Article 53 if 

Without prejudice to the rules laid down in this section, the organisation and conduct of general 
meetings together with voting procedures shall be governed by the law applicable 'to public 
limited-liability companies in the Member State in which the SE’s registered. office is situated. 


Article 54 


1. An SE shall hold a general meeting at least once each calendar year, within six months of the 
end of its financial year, unless the law of the Member State in which the SE’s registered office is 
situated applicable to public limited-liability companies carrying on the same type of activity as 
the SE provides for more frequent meetings. A Member State may, however, provide that the first 
general meeting may be held at any time in the 18 months following an SE’s incorporation. 


2. General meetings may be convened at any time by the management organ, the administrative 
organ, the supervisory organ or any other organ or competent authority in accordance with the 
national law applicable to public limited-liability companies in the Member State in which the 
SE’s registered office is situated. 


Article 55 


1. One or more shareholders who together hold at least 10% of an SE’s subscribed capital may 
request the SE to convene a general meeting and draw up the agenda therefor; the SE’s statutes 
or national legislation may provide for a smaller proportion under the same conditrons as those 
applicable to public limited-liability companies. ssdiirg! 

2. The request that a general meeting be convened shall state the items to be put on the agenda. 


3. If, following a request made under paragraph 1, a general meeting is not held in due time and, 
in any event, within two months, the competent judicial or administrative authority within the 
jurisdiction of which the SE’s registered office is situated may order that a general meeting be 
convened within a given period or authorise either the shareholders who have requested it or 
their representatives to convene a general meeting. This shall be without prejudice to any 
national provisions which allow the shareholders themselves to convene general meetings. 


Article 56 


One or more shareholders who together hold at least 10% of an SE’s subscribed capital may 
request that one or more additional items be put on the agenda of any general'meeting. The 
procedures and time limits applicable to such requests shall be laid down by the national law of 
the Member State in which the SE’s registered office is situated or, failing that,,.by the SE’s 
statutes. The above proportion may be reduced by the statutes or by the law of the Member State 
in which the SE’s registered office is situated under the same conditions as are applicable to 
public limited-liability companies. + tise: 


Article 57 


Save where this Regulation or, failing that, the law applicable to public’ limited-liability 
companies in the Member State in which an SE’s registered office is situated requires a larger 
majority, the general meeting’s decisions shall be taken by a majority of the votes validly cast: 


Article 58 


The votes cast shall not include votes attaching to shares in respect of which the shareholder has 
not taken part in the vote or has abstained or has returned a blank or spoilt ballot paper. ' 


‘ 
iW 


Article 59 


1. Amendment of an SE’s statutes shall require a decision by the general meeting taken by a 
majority which may not be less than two thirds of the votes cast, unless the law applicable to 
public limited-liability companies in the Member State in which an SE’s registered office is 
situated requires or permits a larger majority. 


2. A Member State may, however, provide that where at least half of an SE’s subscribed capital 
is represented, a simple majority of the votes referred to in paragraph 1 shall suffice. 


3. Amendments to an SE’s statutes shall be publicised in accordance with Article 13. $4. alors 
; > ob id golisons Israrsg ot 
Article 60 10 colshmasA zit (9) 
}2 sod19M odd To mottskeigel edi (4) 
1. Where an SE has two or more classes of shares, every decision by the general,meeting shall be 
subject to a separate vote by each class of shareholders whose class rights are ected thereby. 
2. Where a decision by the general meeting requires: the “majority. votes specified: in 
Article 59(1) or (2), that majority shall also-be required for the a paren tgeheaeaeaiolaaie of 
shareholders whose class rights are affected by the decisions) »  somsbioven 1 eotrinte #42 
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TITLE IV 


ANNUAL ACCOUNTS AND CONSOLIDATED ACCOUNTS 


Article 61 

Subject to Article 62 an SE shall be governed by the rules applicable to public limited-liability 
companies under the law of the Member State in which its registered office is situated as regards 
the preparation of its annual and, where appropriate, consolidated accounts including the 
accompanying annual report and the auditing and publication of those accounts. 


Article 62 

1. An SE which is a credit or financial institution shall be governed by the rules laid down in the 
national law of the Member State in which its registered office is situated in implementation of 
Directive 2000/12/EC of the European Parliament and of the Council of 20 March 2000 relating 
to the taking up and pursuit of the business of credit institutions! as regards the preparation of 
its annual and, where appropriate, consolidated accounts, including the accompanying annual 
report and the auditing and publication of those accounts. 

)2. An SE which is an insurance undertaking shall be governed by the rules laid down in the 
national law of the Member State in which its registered office is situated in implementation of 
Council Directive 91/674/EEC of 19 December 1991 on the annual accounts and consolidated 
accounts of insurance undertakings* as, regards the preparation of its annual and, where 
appropriate, consolidated accounts including the accompanying annual report and the auditing 
and publication of those accounts. 


Notes—! OJ L 126, 26.5.2000, p. 1. 
2 OJ L 374, 31.12.1991, p.7. 


TITLE V 


) WINDING UP, LIQUIDATION, INSOLVENCY AND CESSATION OF PAYMENTS 


Article 63 

As regards winding up, liquidation, insolvency, cessation of payments and similar procedures, an 
SE shall be governed by the legal provisions which would apply to a public limited-liability 
company formed in accordance with the law of the Member State in which its registered office is 
situated, including provisions relating to decision-making by the general meeting. 


Article 64 
1. When an SE no longer complies with the requirement laid down in Article 7, the Member 
State in which the SE’s registered office is situated shall take appropriate measures to oblige the 
SE to regularise its position within a specified period either: 

(a) by re-establishing its head office in the Member State in which its registered office is 

situated or 

(b) by transferring the registered office by means of the procedure laid down in Article 8. 
2. The Member State in which the SE’s registered office is situated shall put in place the 
measures necessary to ensure that an SE which fails to regularise its position in accordance with 
paragraph | is liquidated. 
3. The Member State in which the SE’s registered office is situated shall set up a judicial remedy 
with regard to any established infringement of Article 7. That remedy shall have a suspensory 
effect on the procedures laid down in paragraphs | and 2. 
4. Where it is established on the initiative of either the authorities or any interested party that an 
SE has its head office within the territory of a Member State in breach of Article 7, the 
authorities of that Member State shall immediately inform the Member State in which the SE’s 
registered office is situated. 


Article 65 

Without prejudice to provisions of national law requiring additional publication, the initiation 
and termination of winding up, liquidation, insolvency or cessation of payment procedures and 
any decision to continue operating shall be publicised in accordance with Article 13. 


Article 66 : 

1, An SE may be converted into-a public limited-liability company governed by, the law of the 
Member State in which its registered office is situated. No decision on conversion may. be taken 
before two years have elapsed since its registration or before the first two sets of annual accounts 
have been approved. 

2. The conversion of an SE into:a public limited-liability company shall not result in the winding 
up of the company or in the creation of a new legal person. 
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3. The management or administrative organ of the SE shall draw up draft terms of conversion 
and a report explaining and justifying the legal and economic aspects of the conversion and 
indicating the implications of the adoption of the public limited-liability company for the 
shareholders and for the employees. 

4. The draft terms of conversion shall be publicised in the manner laid down in each Member 
State’s law in accordance with Article 3 of Directive 68/151/EEC at least one month before the 
general meeting called to decide thereon. 


5. Before the general meeting referred to in paragraph 6, one or more independent experts 
appointed or approved, in accordance with the national provisions adopted in implementation 
of Article 10 of Directive 78/855/EEC, by a judicial or administrative authority in the Member 
State to which the SE being converted into a public limited-liability company is subject shall 
certify that the company has assets at least equivalent to its capital. 


6. The general meeting of the SE shall approve the draft terms of conversion together with the 
statutes of the public limited-liability company. The decision of the general meeting shall be 
passed as laid down in the provisions of national law adopted in implementation of Article 7 of 
Directive 78/855/EEC. 


TITLE VI 


ADDITIONAL AND TRANSITIONAL PROVISIONS 


Article 67 


1. If and so long as the third phase of economic and monetary union (EMU) does not apply to 
it each Member State may make SEs with registered offices within its territory subject to the 
same provisions as apply to public limited-liability companies covered by its legislation as 
regards the expression of their capital. An SE may, in any case, express its capital in euro as well. 
In that event the national currency/euro conversion rate shall be that for the last day of the 
month preceding that of the formation of the SE. 


2. If and so long as the third phase of EMU does not apply to the Member State in which an SE 
has its registered office, the SE may, however, prepare and publish its annual and, where 
appropriate, consolidated accounts in euro. The Member State may require that the SE’s annual 
and, where appropriate, consolidated accounts be prepared and published in the national 
currency under the same conditions as those laid down for public limited-liability companies 
governed by the law of that Member State. This shall not preyudge the additional possibility for 
an SE of publishing its annual and, where appropriate, consolidated accounts in euro in 
accordance with Council Directive 90/604/EEC of 8 November 1990 amending Directive 
78/60/EEC on annual accounts and Directive 83/349/EEC on consolidated accounts as concerns 
the exemptions for small and medium-sized companies and the publication of accounts in ecu!. 


Note—'! OJ L 317, 16.11.1990, p. 57. 


TITLEVit 


FINAL PROVISIONS 
Article 68 


1. The Member States shall make such provision as is appropriate to ensure the effective 
application of this Regulation. 


2. Each Member State shall designate the competent authorities within the meaning of 


Articles 8, 25, 26, 54, 55 and 64. It shall inform the Commission and the other Member States 
accordingly. 


Article 69 Lowi | 
Five years at the latest after the entry into force of this Regulation, the Commission shall 
forward to the Council and the European Parliament a report on the application of the 


Regulation and proposals for amendments, where appropriate. The report shall, in particular, 
analyse the appropriateness of: , a 


@) flee the location of an SE’s head office and registered office in different Member 
ates; 

(b) broadening the concept of merger in Article 17(2) in order to admit also other types of 
merger than those defined in Articles 3(1) and 4(1) of Directive 78/855/EEC; ery 
(c) revising the jurisdiction clause in Article 8(16) in the light of any provision which may 
have been inserted in the 1968 Brussels Convention or in any text adopted by Member State 
or by the Council to replace such Convention: XS SEES OH 
(d) allowing provisions in the statutes of an SE adopted by a Member State’in execution of 
authorisations given to the Member States by this Regulation or laws adopted to ensure the 
effective application of this Regulation in respect to the SE which deviate from or are 
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complementary to these laws, even when such provisions would not be authorised in the 
statutes of a public limited-liability company having its registered office in the Member State. 


Article 70 

This Regulation shall enter into force on 8 October 2004. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 
Done at Luxembourg, 8 October 2001. 


ANNEX I 


PUBLIC LIMITED-LIABILITY COMPANIES REFERRED TO IN 
ARTICLE 2(1) 


BELGIUM: 

la société anonyme/de naamloze vennootschap 
j[BULGARIA: 

aKUMOHepHO Apy?KecTBo]* 

[CZECH REPUBLIC: 

akciova spolecnost]! 

DENMARK: 

aktieselskaber 

GERMANY: 

die Aktiengesellschaft + 

[ESTONIA: 

aktsiaselts]! 

GREECE: 

AVOVUN ETALPLA 

SPAIN: 

la sociedad anonima 

FRANCE: 

la société anonyme 

IRELAND: 

public companies limited by shares 

public companies limited by guarantee having a share capital 
ITALY: 

societa per azioni 

[CYPRUS: 

Anndo1a Etoipeia mepropiopevns evOdvns pe petoxec, Ando Etoipeta mepropiopevn¢ 
ev8vv7¢ Le eyyOnon]! 

[LATVIA: 

akciju sabiedriba]! 

(LITHUANIA: 

akcinés bendrovés]! 

LUXEMBOURG: 

la société anonyme 

(HUNGARY: 

részvénytarsasag]' 

[MALTA: 

kumpaniji pubblici / public limited liability companies]' 
NETHERLANDS: 

de naamloze vennootschap 

AUSTRIA: 

die Aktiengesellschaft 

[POLAND: 

spotka akcyjna]! 

PORTUGAL: 

a sociedade andénima de responsabilidade limitada 
[ROMANIA: 

societate pe actiuni]* 
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[SLOVENIA: ¢ zu ok pees tal walabarslryriou 
delniska druzba}’ Douro bildugee teczgisist 
(SLOVAKIA: sagt peoap 
‘ 1 A« . at » S901) 
am pe ia fri eine dhed2 noel oa5i aie} 
‘wien! ; ; reed ene wneie NL 612 10T 
julkinen osakeyhtid/publikt aktiebolag ald fe re : on ht 46400) 
SWEDEN: 4 gent? ‘ AF ADS fT 


publikt aktiebolag 

UNITED KINGDOM: 

public companies limited by shares 

public companies limited by guarantee having a share capital = | | 711 0 
Amendments—' Entries inserted by Council Regulation (BC) 85/2004 art 1, Annex Pt II(a) (OJ L168, 1.05.2004, p 1). 
2 Entries inserted by Council Regulation (EC) 1791/2006 art 1, Annex para 3(a) (OJ L 363, 20.12.2006, p. ), ate 
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ANNEX II 


ALA 
PUBLIC AND PRIVATE LIMITED-LIABILITY COMPANIES eee TO 
IN ARTICLE 2(2) © fzongaloge tvorsds 
BELGIUM: JAW ssa 
jodns 


Ja société anonyme/de naamloze vennootschap, J 
la société privée 4 responsabilité limitée/besloten vennootschap met beperkte sna 


[BULGARIA: WN OAOBL ON oni 
AKIMOHEPHO JIpy*eCTRO, JIpy#eECTBO C OrpaHuueHa OTrTOBOpHOCcT|* Le paints 
[CZECH REPUBLIC: i - 
akciova spolecnost, BEEY 
spoleénost s ruéenim omezenim]! Qt . 
DENMARK: VAS 
aktieselskaber, 6 ours bibs | 
anpartselskaber om TMA AA 
GERMANY: _ Sittyronk S18i902 1) 
die Aktiengesellschaft, | meri (4s 44.41 
die Gesellschaft mit beschrankter Haftung d bomen GOMmeqIDO: oleh 
[ESTONIA: lid! gloamooviidan 
aktsiaselts ja osatihing]' (IAT! 
GREECE: iNoixE req Listoe% 
AVOVLN, ETALPLO oo IAT) 
ETHLPLOA TEPLOpLOLEU Ss Evthivy OIG Maqgars wrod’ 
SPAIN: seit ai ‘ ‘i prorroyys au syrvdbus 
la sociedad andnima, nae oni : : rh 
Ja sociedad de responsabilidad limitada og tna aes vA abd 
FRANCE: St ARAM PEET A 
la société anonyme, b [e5vorbir ai as 
la société 4 responsabilité limitée otha Sane ae 
IRELAND: : MAAOVIUH) 
private companies limited by shares, Na : 


private companies limited by guarantee having a share capital 


ITALY: Lesinegaws gilidall bate 4 ve) ide 
societa per azioni, ues tht ACV 
societa a responsabilita limitata 

(CYPRUS: wigters 


Anydor. etorpeta. mepropropéevns evObvns He petoxec, 
dnpdoww. Eraipeto. mepropiopevns evObvng pe eyyonon, 7 


L6LotiKh etoipeta! 6) it the Light OR Ril 
[LATVIA: ‘SON OF TD any tea f 
akciju sabiedriba, ; rbesisml bebilige: JOG 

Un AA RRDA. AK IPFROP EEE tei tint stes by. this Regulation 7 


(LITHUANIA: hon in respect testhectis 
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akcinés bendrovés, 

uzdarosios akcinés bendrovés]! 

LUXEMBOURG: 

la société anonyme, 

la société a responsabilité limitée 

[HUNGARY: 

részvénytarsasag, 

korlatolt felelosségu tarsasag]! 

[MALTA: 

kumpaniji pubblici / public limited liability companies 
kumpaniji privati/private limited liability companies]! 
NETHERLANDS: 

de naamloze vennootschap, 

de besloten vennootschap met beperkte aansprakelijkheid 
AUSTRIA: 

die Aktiengesellschaft, 

die Gesellschaft mit beschrankter Haftung 
[POLAND: 

spotka akcyjna, 

spolka z ograniczona odpowiedzialnoscia]! 
PORTUGAL: 

a sociedade anonima de responsabilidade limitad, 

a sociedade por quotas de responsabilidade limitada 
[ROMANIA: 

societate pe actiuni, societate cu raspundere limitata]* 
[SLOVENIA: 

delniska druzba, 

druzba z omejeno odgovornostjo]! 

[SLOVAKIA: 

akciova spolocnos’, 

spoloénost’ srucenim obmedzenym]! 

FINLAND: 

osakeyhtio aktiebolag 

SWEDEN: 

aktiebolag 

UNITED KINGDOM: 

public companies limited by shares, 

public companies limited*by guarantee having a share capital 


Amendments—' Entries inserted by Council Regulation (EC) 885/2004 art 1, Annex Pt II(b) (OJ L168, 1.05.2004, p 1). 
2 Entries inserted by Council Regulation (EC) 1791/2006 art 1, Annex para 3(b) (OJ L 363, 20.12.2006, p. 1). 


Commission Recommendation 
of 6 May 2003 
concerning the definition of micro, small and medium-sized enterprises 
(Text with EEA relevance) 


(2003/361/EC) 
Note—See OJ L124, 20.5.2003, p 36. 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 


Having regard to the Treaty establishing the European Community, and in particular Arti- 
cle 211, second indent, thereof, 

Whereas: 

(1) In a report submitted to the Council in 1992 at the request of the ‘Industry’ Council held on 
28 May 1990, the Commission had proposed limiting the proliferation of definitions of small 
and medium-sized enterprises in use at Community level. Commission Recommendation 
96/280/EC of 3 April 1996 concerning the definition of small and medium-sized enterprises! was 
based on the idea that the existence of different definitions at Community level and at national 
level could create inconsistencies. Following the logic of a single market without internal 
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frontiers, the treatment of enterprises should be based on a set of common rules. The pursuit of 
such an approach is all the more necessary in view of the extensive interaction between national 
and Community measures assisting micro, small and medium-sized enterprises (SME), for 
example in connection with Structural Funds or research. It means that situations in which the 
Community focuses its action on a given category of SMEs and the Member States on another 
must be avoided. In addition, it was considered that the application of the same definition by the 
Commission, the Member States, the European Investment Bank (EIB) and the European 
Investment Fund (EIF) would improve the consistency and effectiveness of policies targeting 
SMEs and would, therefore, limit the risk of distortion of competition. 


(2) Recommendation 96/280/EC has been applied widely by the Member States, and the 
definition contained in the Annex thereto has been taken over in Commission Regulation (EC) 
No 70/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC Treaty to 
State aid to small and medium-sized enterprises?. Apart from the need to adapt Recommenda- 
tion 96/280/EC to economic developments, pursuant to Article 2 of the Annex thereto, 
consideration must be given to a number of difficulties of interpretation which have emerged in 
its application, as well as the observations received from enterprises. In view of the number of 
amendments now requiring to be made to Recommendation 96/280/EC, and for the sake of 
clarity, it is appropriate to replace the Recommendation. 

Notes—! OJ L 107, 30.4.1996, p. 4. 

2 OJ L 10, 13.1.2001, p. 33. 

(3) It should also be made clear that, in accordance with Articles 48, 81 and 82 of the Treaty, as 
interpreted by the Court of Justice of the European Communities, an enterprise should be 
considered to be any entity, regard- less of its legal form, engaged in economic activities, 
including in particular entities engaged in a craft activity and other activities on an individual or 
family basis, partnerships or associations regularly engaged in economic activities. 


(4) The criterion of staff numbers (the ‘staff headcount criterion’) remains undoubtedly one of 
the most important, and must be observed as the main criterion; introducing a financial 
criterion is nonetheless a necessary adjunct in order to grasp the real scale and performance of 
an enterprise and its position compared to its competitors. However, it would not be desirable to 
use turn- over as the sole financial criterion, in particular because enterprises in the trade and 
distribution sector have by their nature higher turnover figures than those in the manufacturing 
sector. Thus the turnover criterion should be combined with that of the balance sheet total, a 
criterion which reflects the overall wealth of a business, with the possibility of either of these 
two criteria being exceeded. 


(5) The turnover ceiling refers to enterprises engaged in very different types of economic activity. 
In order not to restrict unduly the usefulness of applying the definition, it should be updated to 
take account of changes in both prices and productivity. 


(6) As regards the ceiling for the balance sheet total, in the absence of any new element, it is 
justified to maintain the approach whereby the turnover ceilings are subjected to a coefficient 
based on the statistical ratio between the two variables. The statistical trend requires-a greater 
increase to be made to the turnover ceiling. Since the trend differs according to the size-category 
of the enterprise, it is also appropriate to adjust the coefficient in order to reflect the economic 
trend as closely as possible and not to penalise microenterprises and small enterprises as 
opposed to medium-sized enterprises. This coefficient is very close to 1 in the case of 
microenterprises and small enterprises. To simplify matters, there- fore, a single value must be 
chosen for those categories for the turnover ceiling and balance sheet total ceiling. 


(7) As in Recommendation 96/280/EC, the financial ceilings and the staff ceilings represent 
maximum limits and the Member States, the EIB and the EIF may fix ceilings lower than the 
Community ceilings if they wish to direct their measures towards a specific category of SME. In 
the interests of administrative simplification, the Member States, the EIB and the EIF may use 
only one criterion — the staff headcount — for the implementation of some of their policies. 


However, this does not apply to the various rules in competition law where the financial criteria 
must also be used and adhered to. iO 


(8) Following the endorsement of the European Charter for Small Enterprises by the European 
Council of Santa Maria da Feira in June 2000, microenterprises — a category of small 


enterprises particularly important for the development of entrepreneurship and job creation — 
should also be better defined. 


(9) To gain a better understanding of the real economic position of SMEs and to remove from 
that category groups of enterprises whose economic power may exceed that of genuine SMEs, a 
distinction should be made between various types of enterprises, depending on whether they are 
autonomous, whether they have holdings which do not entail a controlling position (partner 
enterprises), or whether they are linked to other enterprises. The cubtent limit shown in 


Recommendation 96/280/EC, of a 25 % holding below which an enterprise is considered 
autonomous, is maintained. iene ote 


(10) In order to encourage the creation of enterprises, equity financing of SMEs and rural and 
local development, enterprises can be considered autonomous despite a holding of 25% or more 
by certain categories of investors who have a positive role in business financing and creation. 
However, conditions for these investors have not previously been specified. The case of “business 
angels’ (individuals or groups of individuals pursuing a regular business of investing venture 
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capital) deserves special mention because — compared to other venture capital investors — their 
ability to give relevant advice to new entrepreneurs is extremely valuable. Their investment in 
equity capital also complements the activity of venture capital companies, as they provide 
smaller amounts at an earlier stage of the enterprise’s life. 

(11) To simplify matters, in particular for Member States and enterprises, use should be made 
when defining linked enterprises of the conditions laid down in Article 1 of Council Directive 
83/349/EEC of 13 June 1983 based on Article 54(3)(g) of the Treaty on consolidated accounts!, 
as last amended by Directive 2001/65/EC of the European Parliament and of the Council’, in so 
far as these conditions are suitable for the purposes of this Recommendation. To strengthen the 
incentives for investing in the equity funding of an SME, the presumption of absence of 
dominant influence on the enterprise in question was introduced, in pursuance of the criteria of 
Article 5(3), of Council Directive 78/660/EEC of 25 July 1978 based on Article 54(3)(g) of the 
Na ee the annual accounts of certain types of companies (*), as last amended by Directive 

001/65/EC. 


(12) Account should also be taken, in suitable cases, of relations between enterprises which pass 
through natural persons, with a view to ensuring that only those enterprises which really need 
the advantages accruing to SMEs from the different rules or measures in their favour actually 
benefit from them. In order to limit the examination of these situations to the strict minimum, 
the account taken of such relationships has been restricted to the relevant market or to adjacent 
markets — reference being had, where necessary, to the Commission’s definition of ‘relevant 
markets’ in the Commission notice on the definition of relevant market for the purposes of 
Community competition law’. 

(13) In order to avoid arbitrary distinctions between different public bodies of a Member State, 
and given the need for legal certainty, it is considered necessary to confirm that an enterprise 
with 25 % or more of its capital or voting rights controlled by a public body is not an SME. 
(14) In order to ease the administrative burden for enter- prises, and to simplify and speed up the 
administrative handling of cases for which SME status is required, it is appropriate to allow 
enterprises to use solemn declarations to certify certain of their characteristics. 

Notes—! OJ L 193, 18.7.1983, p. 1. 

OJ L 283, 27.10.2001, p. 28. 


) OJ L 222, 14.8.1978, p. 11. 
BOWE 372912; 1997) pi 5: 


(15) It is necessary to establish in detail the composition of the staff headcount for SME 
definition purposes. In order to promote the development of vocational training and sandwich 
courses, it is desirable, when calculating staff numbers, to disregard apprentices and students 
with a vocational training contract. Similarly, maternity or parental leave periods should not be 
counted. 

(16) The various types of enterprise defined according to their relationship with other enter- 
prises correspond to objectively differing degrees of integration. It is therefore appropriate to 
apply distinct procedures to each of those types of enterprise when calculating the quantities 
representing their activities and economic power, 


HEREBY RECOMMENDS: 


Article 1 
1. This Recommendation concerns the definition of micro, small and medium-sized enterprises 
used in Community policies applied within the Community and the European Economic Area. 
2. Member States, the European Investment Bank (EIB) and the European Investment Fund 
(EIF), are invited: 
(a) to comply with Title I of the Annex for their programmes directed towards medium-sized 
enterprises, small enterprises or microenterprises; 
(b) to take the necessary steps with a view to using the size classes set out in Article 7 of the 
Annex, especially where the monitoring of their use of Community financial instruments is 
concerned. 


Article 2 

The ceilings shown in Article 2 of the Annex are to be regarded as maximum values. Member 
States, the EIB and the EIF may fix lower ceilings. In implementing certain of their policies, they 
may also choose to apply only the criterion of number of employees, except in fields governed by 
the various rules on State aid. 


Article 3 
This Recommendation will replace Recommendation 96/280/ EC as from 1 January 2005. 


Article 4 

This Recommendation is addressed to the Member States, the EIB and the EIF. 

They are requested to inform the Commission by 31 December 2004 of any measures they have 
taken further to it and, no later than 30 September 2005, to inform it of the first results of its 
implementation. 
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Done at Brussels, 6 May 2003. 


ANNEX 


TITLE I 


DEFINITION OF MICRO, SMALL AND MEDIUM-SIZED ENTERPRISES ADOPTED 
BY THE COMMISSION 


Article 1 


Enterprise 


An enterprise is considered to be any entity engaged in an economic activity, irrespective of its 
legal form. This includes, in particular, self-employed persons and family businesses engaged in 
craft or other activities, and partnerships or associations regularly engaged in-an economic 
activity. 


Article 2 


Staff headcount and financial ceilings determining enterprise categories 


1. The category of micro, small and medium-sized enterprises (SMEs) is made up,of enterprises 
which employ fewer than 250 persons and which have an annual turnover not exceeding EUR 50 
goer and/or an annual balance sheet total not exceeding EUR 43 million. 


2. Within the SME category, a small enterprise is defined as an enterprise which employs fewer 
than 50 persons and whose annual turnover and/or annual balance sheet total does not exceed 
EUR 10 million. 


3. Within the SME category, a microenterprise is defined as an enterprise which employs fewer 
than 10 persons and whose annual turnover and/or annual balance sheet total does not exceed 
EUR 2 million. 


Article 3 


Types of enterprise taken into consideration in calculating staff numbers and financial amounts 


1. An ‘autonomous enterprise’ is any enterprise which is not classified as a partner enterprise 
ee the meaning of paragraph 2 or as a linked enterprise within the meaning of paragraph 3. 

. ‘Partner enterprises’ are all enterprises which are not classified as linked enterprises within the 
meaning of paragraph 3 and between which there is the following relationship; an enterprise 
(upstream enterprise) holds, either solely or jointly with one or more linked enterprises within 


the meaning of paragraph 3, 25% or more of the capital or voting rights of another enterprise 
(downstream enterprise). 


However, an enterprise may be ranked as autonomous, and thus as not having any partner 
enterprises, even if this 25°% threshold is reached or exceeded by the following investors, provided 
that those investors are not linked, within the meaning of paragraph 3, either individually or 
jointly to the enterprise in question: 


(a) public investment corporations, venture capital companies, individuals or groups of 
individuals with a regular venture capital investment activity who invest equity capital in 
unquoted businesses (“business angels’), provided the total investment of those Ess angels 
in the same enterprise is less than EUR 1 250 000; 

(b) universities or non-profit research centres; 

(c) institutional investors, including regional development funds; 


(d) autonomous local authorities with an annual budget of less than EUR 10 million and 
fewer than 5 000 inhabitants. 


By aa enterprises’ are enterprises which have any of the following relationships with each 
other: 


(a) an enterprise has a majority of the shareholders’ or members’ voting rights i in another 
enterprise; 

(b) an enterprise has the right to appoint or remove a majority of the ‘members of the 
administrative, management or supervisory body of another enterprise; 

(c) an enterprise has the right to exercise a dominant influence over another e enterp 
pursuant to a contract entered into with that enterprise or to a provision: in its eons 
or articles of association; PRAISE AA 3c! 
(d) an enterprise, which is a shareholder in or member of another enterprise, controls sr 
pursuant to an agreement with other shareholders in or members of that entefptist))a 
majority of shareholders’ or members’ voting rights in that enterprise.) 9) 905 


There is a presumption that no dominant influence exists if) the inrecdttinattieaadapatieseecieil 
subparagraph of paragraph 2 are not involving themselves directly or indirectly inthe manage- 
ment of the enterprise in question, without prejudice to their rights as stakeholders. 0 9 
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Enterprises having any of the relationships described in the first subparagraph through one or 
more other enterprises, or any one of the investors mentioned in paragraph 2, are also 
considered to be linked. 


Enterprises which have one or other of such relationships through a natural person or group of 
natural persons acting jointly are also considered linked enterprises if they engage in their 
activity or in part of their activity in the same relevant market or in adjacent markets. 

An ‘adjacent market’ is considered to be the market for a product or service situated directly 
upstream or downstream of the relevant market. 

4. Except in the cases set out in paragraph 2, second subparagraph, an enterprise cannot be 
considered an SME if 25 % or more of the capital or voting rights are directly or indirectly 
controlled, jointly or individually, by one or more public bodies. 

5. Enterprises may make a declaration of status as an autonomous enterprise, partner enterprise 
or linked enterprise, including the data regarding the ceilings set out in Article 2. The declaration 
may be made even if the capital is spread in such a way that it is not possible to determine 
exactly by whom it is held, in which case the enterprise may declare in good faith that it can 
legitimately presume that it is not owned as to 25 % or more by one enterprise or jointly by 
enter- prises linked to one another. Such declarations are made without prejudice to the checks 
and investigations provided for by national or Community rules. 


Article 4 


Data used for the staff headcount and the financial amounts and reference period 

1. The data to apply to the headcount of staff and the financial amounts are those relating to the 
latest approved accounting period and calculated on an annual basis. They are taken into 
account from the date of closure of the accounts. The amount selected for the turnover is 
calculated excluding value added tax (VAT) and other indirect taxes. 

2. Where, at the date of closure of the accounts, an enterprise finds that, on an annual basis, it 
has exceeded or fallen below the headcount or financial ceilings stated in Article 2, this will not 
result in the loss or acquisition of the status of medium-sized, small or microenterprise unless 
those ceilings are exceeded over two consecutive accounting periods. 

3. In the case of newly established enterprises whose accounts have not yet been approved, the 
data to apply is to be derived from a bona fide estimate made in the course of the financial year. 


Article 5 


Staff headcount 
The headcount corresponds to the number of annual work units (AWU), ie the number of 
persons who worked full- time within the enterprise in question or on its behalf during the entire 
reference year under consideration. The work of persons who have not worked the full year, the 
work of those who have worked part-time, regardless of duration, and the work of seasonal 
workers are counted as fractions of AWU. The staff consists of: 

(a) employees; 

(b) persons working for the enterprise being subordinated to it and deemed to be employees 

under national law; 

(c) owner-managers; 

(d) partners engaging in a regular activity in the enterprise and benefiting from financial 

advantages from the enterprise. 
Apprentices or students engaged in vocational training with an apprenticeship or vocational 
training contract are not included as staff. The duration of maternity or parental leaves is not 
counted. 


Article 6 


Establishing the data of an enterprise 

1. In the case of an autonomous enterprise, the data, including the number of staff, are 
determined exclusively'on the basis of the accounts of that enterprise. 

2. The data, including the headcount, of an enterprise having partner enterprises or linked 
enterprises are determined on the basis of the accounts and other data of the enterprise or, 
where they exist, the consolidated accounts of the enterprise, or the consolidated accounts in 
which the enterprise is included through consolidation. 

To the data referred to in the first subparagraph are added the data of any partner enterprise of 
the enterprise in question situated immediately upstream or downstream from it. Aggregation is 
proportional to the percentage interest in the capital or voting rights (whichever is greater). In 
the case of cross-holdings, the greater percentage applies. , 
To the data referred to in the first and second subparagraph is added 100% of the data of an 
enterprise, which is linked directly or indirectly to the enterprise in question, where the data were 
not already included through consolidation in the accounts. 

3. For the application of paragraph 2, the data of the partner enterprises of the enterprise in 
question are derived from their accounts and their other data, consolidated if they exist. To these 


[eee O34 


2003/361/EC Annex EC Treaty and Legislation 11406 


is added 100% of the data of enterprises which are linked to these partner enterprises, unless 
their accounts data are already included through consolidation. 


For the application of the same paragraph 2, the data of the enterprises which are linked to the 
enterprise in question are to be derived from their accounts and their other data, consolidated if 
they exist. To these is added, pro rata, the data of any possible partner enterprise of that linked 
enterprise, situated immediately upstream or downstream from it, unless it has already been 
included in the consolidated accounts with a percentage at least proportional to the percentage 
identified under the second subparagraph of paragraph 2. 


4. Where in the consolidated accounts no staff data appear for a given enterprise, staff figures 
are calculated by aggregating proportionally the data from its partner enterprises and by adding 
the data from the enterprises to which the enterprise in question is linked. 


WW Mig ova 


SUNDRY PROVISIONS 


Article 7 


Statistics 


The Commission will take the necessary measures to present the statistics that it produces in 
accordance with the following size-classes of enterprises: 

(a) 0 to | person; 

(b) 2 to 9 persons; 

(c) 10 to 49 persons; 

(d) 50 to 249 persons. 


Article 8 


References 


1. Any Community legislation or any Community programme to be amended or adopted and in 
which the term ‘SME’, ‘microenterprise’, ‘small enterprise’ or ‘medium-sized enterprise’, or any 
other similar term occurs, should refer to the definition contained in this Recommendation. 


2. As a transitional measure, current Community programmes using the SME definition in 
Recommendation 96/280/ EC will continue to be implemented for the benefit of the enterprises 
which were considered SMEs when those programmes were adopted. Legally binding commit- 
ments entered into by the Commission on the basis of such programmes will remain unaffected. 


Without prejudice to the first subparagraph, any amendment of the SME definition within the 
programmes can be made only by adopting the definition contained in this Recommendation in 
accordance with paragraph 1. 


Article 9 
Revision 


On the basis of a review of the application of the definition contained in this Recommendation, 
to be drawn up by 31 March 2006, and taking account of any amendments to Article 1 of 
Directive 83/349/EEC on the definition of linked enterprises within the meaning of that 
Directive, the Commission will, if necessary, adapt the definition contained in this Recommen- 
dation, and in particular the ceilings for turnover and the balance-sheet total in order to take 
account of experience and economic developments in the Community. 


Council Directive 
of 3 June 2003 } 
on taxation of savings income in the form of interest payments — 


(2003/48/EC) 
Note—Published in OJ L 157/39 26.6.2003. 


THE COUNCIL OF THE EUROPEAN UNION, 


pet regard to the Treaty establishing the European Community, and in particular Article 94 
ereof, ae tee 
Having regard to the proposal from the Commission!, 

Having regard to the opinion of the European Parliament?, =~ . ies othe 

Having regard to the opinion of the European Economic and Social Committee’, ‘ : 
Whereas: rosin ool ees hear! 
(1) Articles 56 to 60 of the Treaty guarantee the free movement of capital. bbe moiesup 
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(2) Savings income in the form of interest payments from debt claims constitutes taxable income 
for residents of all Member States. 


(3) By virtue of Article 58(1) of the Treaty Member States have the right to apply the relevant 
provisions of their tax law which distinguish between taxpayers who are not in the same 
situation with regard to their place of residence or with regard to the place where their capital is 
invested, and to take all requisite measures to prevent infringements of national law and 
regulations, in particular in the field of taxation. 


(4) In accordance with Article 58(3) of the Treaty, the provisions of Member States’ tax law 
designed to counter abuse or fraud should not constitute a means of arbitrary discrimination or 
a disguised restriction on the free movement of capital and payments as established by Article 56 
of the Treaty. 


(5) In the absence of any coordination of national tax systems for taxation of savings income in 

the form of interest payments, particularly as far as the treatment of interest received by 

non-residents is concerned, residents of Member States are currently often able to avoid any 

ae of taxation in their Member State of residence on interest they receive in another Member 
tate. 


) (6) This situation is creating distortions in the capital movements between Member States, which 
are incompatible with the internal market. 


(7) This Directive builds on the consensus reached at the Santa Maria da Feira European 
Council of 19 and 20 June 2000 and the subsequent Ecofin Council meetings of 26 and 
27 November 2000, 13 December 2001 and 21 January 2003. 


(8) The ultimate aim of this Directive is to enable savings income in the form of interest 
payments made in one Member State to beneficial owners who are individuals resident in 
another Member State to be made subject to effective taxation in accordance with the laws of 
the latter Member State. 


(9) The aim of this Directive can best be achieved by targeting interest payments made or 
secured by economic operators established in the Member States to or for the benefit of 
beneficial owners who are individuals resident in another Member State. 


(10) Since the objective of this Directive cannot be sufficiently achieved by the Member States, 
because of the lack of any coordination of national systems for the taxation of savings income, 
and can therefore be better achieved at Community level, the Community may adopt measures 
in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In 
accordance with the principle of proportionality, as set out in that Article, this Directive 
confines itself to the minimum required in order to achieve those objectives and does not go 
beyond what is necessary for that purpose. 


(11) The paying agent is the economic operator who pays interest to or secures the payment of 
interest for the immediate benefit of the beneficial owner. 


(12) In defining the notion of interest payment and the paying agent mechanism, reference 
should be made, where appropriate, to Council Directive 85/611/EEC of 20 December 1985 on 
the coordination of laws, regulations and administrative provisions relating to undertakings for 
collective investment in transferable securities (UCITS)*. 


(13) The scope of this Directive should be limited to taxation of savings income in the form of 
interest payments on debt claims, to the exclusion, inter alia, of the issues relating to the taxation 
of pension and insurance benefits. 


(14) The ultimate aim of bringing about effective taxation of interest payments in the beneficial 
owner’s Member State of residence for tax purposes can be achieved through the exchange of 
information concerning interest payments between Member States. 


(15) Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the 
competent authorities of the Member States in the field of direct and indirect taxation? already 
provides a basis for Member States to exchange information for tax purposes on the income 
covered by this Directive. It should continue to apply to such exchanges of information in 
addition to this Directive insofar as this Directive does not derogate from it. 


(16) The automatic exchange of information between Member States concerning interest 
payments covered by this Directive makes possible the effective taxation of those payments in 
the beneficial owner’s Member State of residence for tax purposes in accordance with the 
national laws of that State. It is therefore necessary to stipulate that Member States which 
exchange information pursuant to this Directive should not be permitted to rely on the limits to 
the exchange of information as set out in Article 8 of Directive 77/799/EEC. 


(17) In view of structural differences, Austria, Belgium and Luxembourg cannot apply the 
automatic exchange of information at the same time as the other Member States. During a 
transitional period, given that a withholding tax can ensure a minimum level of effective 
taxation, especially at a rate increasing progressively to 35%, these three Member States should 
apply a withholding tax to the savings income covered by this Directive. 


(18) In order to avoid differences in treatment, Austria, Belgium and Luxembourg should not be 
obliged to apply automatic exchange of information before the Swiss Confederation, the 
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Principality of Andorra, the Principality of Liechtenstein, the Principality of Monaco and the 
Republic of San Marino ensure effective exchange of information on’ request concerning 
payments of interest. , 

(19) Those Member States should transfer the greater part of their revenue of this withholding 
tax to the Member State of residence of the beneficial owner of the interest. 


(20) Those Member States should provide for a procedure allowing beneficial owners resident 
for tax purposes in other Member States to avoid the imposition of this withholding tax by 
authorising their paying agent to report the interest payments or by presenting a. certificate 
issued by the competent authority of their Member State of residence for tax purposes. 


(21) The Member State of residence for tax purposes of the beneficial owner should ensure the 
elimination of any double taxation of the interest payments which might result-from the 
imposition of this withholding tax in accordance with the procedures laid down in this Directive. 
It should do so by crediting this withholding tax up to the amount of tax due in its territory and 
by reimbursing to the beneficial owner any excess amount of tax withheld. It may, however, 
instead of applying this tax credit mechanism, grant a refund of the withholding tax. 


(22) In order to avoid market disruption, this Directive should, during the transitional period, 
not apply to interest payments on certain negotiable debt securities. 


(23) This Directive should not preclude Member States from levying other types! of withholding 
tax than that referred to in this Directive on interest arising in their territories. 


(24) So long as the United States of America, Switzerland, Andorra, Liechtenstein, Monaco, 
San Marino and the relevant dependent or associated territories of the Member States do not all 
apply measures equivalent to, or the same as, those provided for by this Directive, capital flight 
towards these countries and territories could imperil the attainment of its objectives. Therefore, 
it is necessary for the Directive to apply from the same date as that on which all these countries 
and territories apply such measures. ' 


(25) The Commission should report every three years on the operation of this Directive and 
propose to the Council any amendments that prove necessary in order better to ensure effective 
taxation of savings income and to remove undesirable distortions of competition. 


(26) This Directive respects the fundamental rights and principles which are recognised, in 
particular, by the Charter of Fundamental Rights of the European Union, 


HAS ADOPTED THIS DIRECTIVE: 


Notes—!. OJ C 270 E, 25.9.2001, p. 259. 

? OJ. C 47E, 27,2.2003, p. 553. 

OFC 48,21,2.2002, p. 55. 

* OJ L 375, 31.12.1985, p. 3. Directive as last amended by Directive 2001/108/EC of the European Parliament and of the 
_ Council (OJ L 41, 13.2.2002, p. 35). ' 

> OJ L 336, 27.12.1977, p. 15. Directive as last amended by the 1994 Act of Accession. 


CHAPTER I 
INTRODUCTORY PROVISIONS 


Article 1 

Aim 

1. The ultimate aim of the Directive is to enable savings income in the form of interest payments 
made in one Member State to beneficial owners who are individuals resident for tax purposes in 


another Member State to be made subject to effective taxation in accordance with the laws of 
the latter Member State. IG 


2. Member States shall take the necessary measures to ensure that the tasks necessary for the 
implementation of this Directive are carried out by paying’ agents established ‘within their 


remit irrespective of the place of establishment of the debtor of the debt claim producing the 
interest. 2 


Article 2 
Definition of beneficial owner 


1. For the purposes of this Directive, “beneficial owner” means any individual who Tecelves an 

interest payment or any individual for whom an interest payment is secured, unless he provides 

evidence that it was not received or secured for his own benefit, that is to say that: 
(a) he acts as a paying agent within the meaning of Article 4(1); or... 16 nay ats 
(b) he acts on behalf of a legal person, an entity which is taxed on its profits under the general 
arrangements for business taxation, an UCITS authorised in accordance with Directive 
85/611/EEC or an entity referred to in Article 4(2) of this Directive and, in the last mentioned 
case, discloses the name and address of that entity to the economic operator making the 
interest payment and the latter communicates such information to the competent authority of 
its Member State of establishment, or ; eee ig 
(c) he acts on behalf of another individual who is the beneficial owner and discloses to the 
paying agent the identity of that beneficial owner in accordance with Article 3(2)..) 000 /-) 
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2. Where a paying agent has information suggesting that the individual who receives an interest 
payment or for whom an interest payment is secured may not be the beneficial owner, and where 
neither paragraph I(a) nor 1(4) applies to that individual, it shall take reasonable steps to 
establish the identity of the beneficial owner in accordance with Article 3(2). If the paying agent 
is unable to identify the beneficial owner, it shall treat the individual in question as the beneficial 
owner. 


Article 3 
Identity and residence of beneficial owners 


1, Each Member State shall, within its territory, adopt and ensure the application of the 
procedures necessary to allow the paying agent to identify the beneficial owners and their 
residence for the purposes of Articles 8 to 12. 


Such procedures shall comply with the minimum standards established in paragraphs 2 and 3. 


2. The paying agent shall establish the identity of the beneficial owner on the basis of minimum 
standards which vary according to when relations between the paying agent and the recipient of 
the interest are entered into, as follows: 


(a) for contractual relations entered into before 1 January 2004, the paying agent shall 
establish the identity of the beneficial owner, consisting of his name and address, by using the 
information at its disposal, in particular pursuant to the regulations in force in its State of 
establishment and to Council Directive 91/308/EEC of 10 June 1991 on prevention of the use 
of the financial system for the purpose of money laundering!; 

(6) for contractual relations entered into, or transactions carried out in the absence of 
contractual relations, on or after 1 January 2004, the paying agent shall establish the identity 
of the beneficial owner, consisting of the name, address and, if there is one, the tax 
identification number allocated by the Member State of residence for tax purposes. These 
details shall be established on the basis of the passport or of the official identity card 
presented by the beneficial owner. If it does not appear on that passport or on that official 
identity card, the address shall be established on the basis of any other documentary proof of 
identity presented by the beneficial owner. If the tax identification number is not mentioned 
on the passport, on the official identity card or any other documentary proof of identity, 
including, possibly, the certificate of residence for tax purposes, presented by the beneficial 
owner, the identity shall be supplemented by a reference to the latter’s date and place of birth 
established on the basis of his passport or official identification card. 


3. The paying agent shall establish the residence of the beneficial owner on the basis of 
minimum standards which vary according to when relations between the paying agent and the 
recipient of the interest are entered into. Subject to the conditions set out below, residence shall 
be considered to be situated in the country where the beneficial owner has his permanent 
address: 
(a) for contractual relations entered into before 1 January 2004, the paying agent shall 
establish the residence of the beneficial owner by using the information at its disposal, in 
particular pursuant to the regulations in force in its State of establishment and to Directive 
91/308/EEC; 
(b) for contractual relations entered into, or transactions carried out in the absence of 
contractual relations, on or after | January 2004, the paying agent shall establish the residence 
of the beneficial owner on the basis of the address mentioned on the passport, on the official 
identity card or, if necessary, on the basis of any documentary proof of identity presented by 
the beneficial owner and according to the following procedure: for individuals presenting a 
passport or official identity card issued by a Member State who declare themselves to be 
resident in a third country, residence shall be established by means of a tax residence 
certificate issued by the competent authority of the third country in which the individual 
claims to be resident. Failing the presentation of such a certificate, the Member State which 
issued the passport or other official identity document shall be considered to be the country of 
residence. 


Note—! OJ L 166, 28.6.199 
the Council (OJ L 344, 2 


1, p.77. Directive as last amended by Directive 2001/97/EC of the European Parliament and of 
8.12.2001, p. 76). 


Article 4 
Definition of paying agent 
1. For the purposes of this Directive, “paying agent” means any economic operator who pays 
interest to or secures the payment of interest for the immediate benefit of the beneficial owner, 
whether the operator is the debtor of the debt claim which produces the interest or the operator 
charged by the debtor or the beneficial owner with paying interest or securing the payment of 
interest. 
2. Any entity established in a Member State to which interest is paid or for which interest is 
secured for the benefit of the beneficial owner shall also be considered a paying agent upon such 
payment or securing of such payment. This provision shall not apply if the economic operator 
has reason to believe, on the basis of official evidence produced by that entity, that: 

(a) it is a legal person, with the exception of those legal persons referred to in paragraph 5; or 
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(b) its profits are taxed under the general arrangements for business taxation; or 
(c) it is an UCITS recognised in accordance with Directive 85/ 611/EEC. 


An economic operator paying interest to, or securing interest for, such an entity established in 
another Member State which is considered a paying agent under this paragraph shall communi- 
cate the name and address of the entity and the total amount of interest paid to, or secured for, 
the entity to the competent authority of its Member State of establishment, which shall pass this 
information on to the competent authority of the Member State where the entity is established. 


3. The entity referred to in paragraph 2 shall, however, have the option of being treated for the 
purposes of this Directive as an UCITS as referred to in 2(c). The exercise of this option shall 
require a certificate to be issued by the Member State in which the entity is established and 
presented to the economic operator by that entity. 


Member States shall lay down the detailed rules for this option for entities established in their 
territory. 

4. Where the economic operator and the entity referred to in paragraph 2 are established in the 
same Member State, that Member State shall take the necessary measures to ensure that the 
entity complies with the provisions of this Directive when it acts as a paying agent. 


5. The legal persons exempted from paragraph 2(qa) are: 
(a) in Finland: avoin yhtid (Ay) and kommandiittiyhtid (Ky)/ 6ppet bolag and kommandit- 


bolag; 
(b) in Sweden: handelsbolag (HB) and kommanditbolag (KB). 


Article 5 

Definition of competent authority 

For the purposes of this Directive, “competent authority” means: 
(a) for Member States, any of the authorities notified by the Member States to the 
Commission; 
(b) for third countries, the competent authority for the purposes of bilateral or multilateral 


tax conventions or, failing that, such other authority as is competent to issue certificates of 
residence for tax purposes. 


Article 6 
Definition of interest payment 
1. For the purposes of this Directive, “interest payment” means: 


(a) interest paid or credited to an account, relating to debt claims of every kind, whether or 
not secured by mortgage and whether or not carrying a right to participate in the debtor’s 
profits, and, in particular, income from government securities and income from bonds or 
debentures, including premiums and prizes attaching to such securities, bonds or debentures; 
penalty charges for late payments shall not be regarded as interest payments; 
(b). ae accrued or capitalised at the sale, refund or redemption of the debt claims referred 
to in (a); 
(c) income deriving from interest payments either directly or through an entity referred to in 
Article 4(2), distributed by: 

(i) an UCITS authorised in accordance with Directive 85/61 1/EEC, 

(ii) entities which qualify for the option under Article 4(3), 


ee haan for collective investment established outside the territory referred to in 
rticle /; 


(d) income realised upon the sale, refund or redemption of shares or units in the following 
undertakings and entities, if they invest directly or indirectly, via other undertakings for 
collective investment or entities referred to below, more than 40% of their assets in debt claims 
as referred to in (a): 

(i) an UCITS authorised in accordance with Directive 85/611/EEC, 

(11) entities which qualify for the option under Article 4(3), 


ae an for collective investment established outside the territory referred to in 
rticle /. : 


However, Member States shall have the option of including income mentioned under (d) in the 
definition of interest only to the extent that such income corresponds to gains directly’ or 
indirectly deriving from interest payments within the meaning of (a) and (6). : 


2. As regards paragraph l(c) and (d), when a paying agent has no information concerning the 
proportion of the income which derives from interest payments, the total amount of the income 
shall be considered an interest payment. 


3. As regards paragraph 1(d), when a paying agent has no information concerning the percentage 
of the assets invested in debt claims or in shares or units as defined in that paragraph, that 
percentage shall be considered to be above 40%. Where he cannot determine the amount of 
income realised by the beneficial owner, the income shall be deemed to correspond to the 
proceeds of the sale, refund or redemption of the shares or units. of [aQSL- wei 0 (0) 
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4. When interest, as defined in paragraph 1, is paid to or credited to an account held by an entity 
referred to in Article 4(2), such entity not having qualified for the option under Article 4(3), it 
shall be considered an interest payment by such entity. 


5. As regards paragraph 1(b) and (d), Member States shall have the option of requiring paying 
agents in their territory to annualise the interest over a period of time which may not exceed one 
year, and treating such annualised interest as an interest payment even if no sale, redemption or 
refund occurs during that period. 


6. By way of derogation from paragraphs 1(c) and (d), Member States shall have the option of 
excluding from the definition of interest payment any income referred to in those provisions 
from undertakings or entities established within their territory where the investment in debt 
claims referred to in paragraph 1(a) of such entities has not exceeded 15% of their assets. 
Likewise, by way of derogation from paragraph 4, Member States shall have the option of 
excluding from the definition of interest payment in paragraph | interest paid or credited to an 
account of an entity referred to in Article 4(2) which has not qualified for the option under 
Article 4(3) and is established within their territory, where the investment of such an entity in 
debt claims referred to in paragraph l(a) has not exceeded 15% of its assets. 


The exercise of such option by a Member State shall be binding on other Member States. 


/7. The percentage referred to in paragraph 1(d) and paragraph 3 shall from | January 2011 be 
25%. 

8. The percentages referred to in paragraph 1(d) and in paragraph 6 shall be determined by 
reference to the investment policy as laid down in the fund rules or instruments of incorporation 
of the undertakings or entities concerned and, failing which, by reference to the actual 
composition of the assets of the undertakings or entities concerned. 


Article 7 
Territorial scope 


This Directive shall apply to interest paid by a paying agent established within the territory to 
which the Treaty applies by virtue of Article 299 thereof. 


) 
CHAPTER II 
EXCHANGE OF INFORMATION 


Article 8 
Information reporting by the paying agent 
1. Where the beneficial owner is resident in a Member State other than that in which the paying 
agent is established, the minimum amount of information to be reported by the paying agent to 
the competent authority of its Member State of establishment shall consist of: 
(a) the identity and residence of the beneficial owner established in accordance with Article 3; 
(b) the name and address of the paying agent; 
(c) the account number of the beneficial owner or, where there is none, identification of the 
debt claim giving rise to the interest; 
(d) information concerning the interest payment in accordance with paragraph 2. 
2. The minimum amount of information concerning interest payment to be reported by the 
paying agent shall distinguish between the following categories of interest and indicate: 
(a) in the case of an interest payment within the meaning of Article 6(1)(a): the amount of 
interest paid or credited; 
(b) in the case of an interest payment within the meaning of Article 6(1)() or (d): either the 
amount of interest or income referred to in those paragraphs or the full amount of the 
proceeds from the sale, redemption or refund; 
(c) in the case of an interest payment within the meaning of Article 6(1)(c): either the amount 
of income referred to in that paragraph or the full amount of the distribution; 
(d) in the case of an interest payment within the meaning of Article 6(4): the amount of 
interest attributable to each of the members of the entity referred to in Article 4(2) who meet 
the conditions of Articles 1(1) and 2(1); 
(e) where a Member State exercises the option under Article 6(5): the amount of annualised 
interest. 
However, Member States may restrict the minimum amount of information concerning interest 
payment to be reported by the paying agent to the total amount of interest or income and to the 
total amount of the proceeds from sale, redemption or refund. 


Article 9 
Automatic exchange of information 


1. The competent authority of the Member State of the paying agent shall communicate the 
information referred to in Article 8 to the competent authority of the Member State of residence 
of the beneficial owner. 
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2. The communication of information shall be automatic and shall take place at least once a 
year, within six months following the end of the tax year of the Member State of the paying 
agent, for all interest payments made during that year. 

3. The provisions of Directive 77/799/EEC shall apply to the exchange of informaticn under this 
Directive, provided that the provisions of this Directive do not derogate: therefrom. However, 
Article 8 of Directive 77/799/EEC shall not apply to the information to be pumaitied pursuant to 
this chapter. 


CHAPTER II 
TRANSITIONAL PROVISIONS 


Article 10 
Transitional period 


1. During a transitional period starting on the date referred to in Article 17(2) and (3) and 
subject to Article 13(1), Belgium, Luxembourg and Austria shall not be required to apply the 
provisions of Chapter II. 


They shall, however, receive information from the other Member States in accordance with 
Chapter IT. 


During the transitional period, the aim of this Directive shall be to ensure minimum effective 
taxation of savings in the form of interest payments made in one Member State to beneficial 
owners who are individuals resident for tax purposes in another Member State. - 


2. The transitional period shall end at the end of the first full fiscal year following the later of the 
following dates: 


— the date of entry into force of an agreement between the European Community, following 
a unanimous decision of the Council, and the last of the Swiss Confederation, the Principality 
of Liechtenstein, the Republic of San Marino, the Principality of Monaco and the Principal- 
ity of Andorra, providing for the exchange of information upon request as defined in the 
OECD Model Agreement on Exchange of Information on Tax Matters released on 18 April 
2002 (hereinafter the “OECD Model Agreement”) with respect to interest payments, as 
defined in this Directive, made by paying agents established within their respective territories 
to beneficial owners resident in the territory to which the Directive applies, in addition to the 
simultaneous application by those same countries of a withholding tax on such payments at 
the rate defined for the corresponding periods referred to in Article 11(1), 

— the date on which the Council agrees by unanimity that the United States of America is 
committed to exchange of information upon request as defined in the OECD Model 
Agreement with respect to interest payments, as defined in this directive, made by paying 
agents established within its territory to beneficial owners resident in the territory to which the 
Directive applies. 


3. At the end of the transitional period, Belgium, Luxembourg and Austria shall be required to 
apply the provisions of Chapter II and they shall cease to apply the withholding tax and the 
revenue sharing provided for in Articles 11 and 12. If, during the transitional period, Belgium, 
Luxembourg or Austria elects to apply the provisions of Chapter II, it shall no longer apply the 
withholding tax and the revenue sharing provided for in Articles 11 and 12. 


Article 11 
Withholding tax 


1. During the transitional period referred to in Article 10, where the beneficial owner is resident 
in a Member State other than that in which the paying agent is established, Belgium, 
Luxembourg and Austria shall levy a withholding tax at a rate of 15% during the first three 
years of the transitional period, 20% for the subsequent three years and 35% thereafter. 
2. The paying agent shall levy withholding tax as follows: 
(a) in the case of an interest payment within the meaning of Asus 64a): on nthe amount of 
interest paid or credited; 
(b) in the case of an interest payment within the meaning of Article 6(1)(b) or (@: on the 
amount of interest or income referred to in those paragraphs or by a levy of equivalent effect 
dea by the recipient on the full amount of the proceeds of the sale, redemption or 
refun 
(c) in the case of an interest payment within the meaning of Article 6(1)(0): on the amount of 
income referred to in that paragraph; 
(d) in the case of an interest payment within the meaning of Article 6(4):, on the amount of 
interest attributable to each of the members of the entity referred to in Article 4(2) who meet 
the conditions of Articles 1(1) and A(1); 


(e) where a Member State exercises the option under Article 6(5): on the amount of 
annualised interest. rors, INotqMTER od 


3. For the purposes of points (a) and (b) of paragraph 2, withholding tax shall be levied pro rata 
to the period of holding of the debt claim by the beneficial owner. When the paying agent is 
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unable to determine the period of holding on the basis of information in its possession, it shall 
treat the beneficial owner as having held the debt claim throughout its period of existence unless 
he provides evidence of the date of acquisition. 


4. The imposition of withholding tax by the Member State of the paying agent shall not 
preclude the Member State of residence for tax purposes of the beneficial owner from taxing the 
income in accordance with its national law, subject to compliance with the Treaty. 


5. During the transitional period, Member States levying withholding tax may provide that an 
economic operator paying interest to, or securing interest for, an entity referred to in Article 4(2) 
established in another Member State shall be considered the paying agent in place of the entity 
and shall levy the withholding tax on that interest, unless the entity has formally agreed to its 
name, address and the total amount of interest paid to it or secured for it being communicated 
in accordance with the last subparagraph of Article 4(2). 


Article 12 
Reyenue sharing 


1. Member States levying withholding tax in accordance with Article 11(1) shall retain 25% of 
their revenue and transfer 75% of the revenue to the Member State of residence of the beneficial 
owner of the interest. 


2. Member States levying withholding tax in accordance with Article 11(5) shall retain 25% of 
the revenue and transfer 75% to the other Member States proportionate to the transfers carried 
out pursuant to paragraph 1 of this Article. 

3. Such transfers shall take place at the latest within a period of six months following the end of 
the tax year of the Member State of the paying agent in the case of paragraph 1, or that of the 
Member State of the economic operator in the case of paragraph 2. 

4. Member States levying withholding tax shall take the necessary measures to ensure the proper 
functioning of the revenue-sharing system. 


) 


Article 13 
Exceptions to the withholding tax procedure 


1. Member States levying withholding tax in accordance with Article 11 shall provide for one or 
both of the following procedures in order to ensure that the beneficial owners may request that 
no tax be withheld: 
(a) a procedure which allows the beneficial owner expressly to authorise the paying agent to 
report information in accordance with Chapter II, such authorisation covering all interest 
paid to the beneficial owner by that paying agent; in such cases, the provisions of Article 9 
shall apply; 
(b) a procedure which ensures that withholding tax shall not be levied where the beneficial 
owner presents to his paying agent a certificate drawn up in his name by the competent 
authority of his Member State of residence for tax purposes in accordance with paragraph 2. 


2. At the request of the beneficial owner, the competent authority of his Member State of 
residence for tax purposes shall issue a certificate indicating: 
(a) the name, address and tax or other identification number or, failing such, the date and 
place of birth of the beneficial owner; 
(b) the name and address of the paying agent; 
(c) the account number of the beneficial owner or, where there is none, the identification of 
the security. 
Such certificate shall be valid for a period not exceeding three years. It shall be issued to any 
beneficial owner who requests it, within two months following such request. 


Article 14 

Elimination of double taxation 

1. The Member State of residence for tax purposes of the beneficial owner shall ensure the 
elimination of any double taxation which might result from the imposition of the withholding 
tax referred to in Article 11, in accordance with the provisions of paragraphs 2 and 3. 


2. If/interest received by a beneficial owner has been subject to withholding tax in the Member 
State of the paying agent, the Member State of residence for tax purposes of the beneficial 
owner shall grant him a tax credit equal to the amount of the tax withheld in accordance with its 
national law. Where this amount exceeds the amount of tax due in accordance with its national 
law, the Member State of residence for tax purposes shall repay: the excess amount of tax 
withheld to the beneficial owner. 

3. If, in addition to the withholding tax referred to in Article 11, interest received by a beneficial 
owner has been subject to any other type of withholding tax and the Member State of residence 
for tax purposes grants a tax credit for such withholding tax in accordance with its national law 
or double taxation conventions, such other withholding tax shall be credited before the 
procedure in paragraph 2 is applied. 


felajeW D3 


2003/48/EC art 14 EC Treaty and Legislation 11414 


4. The Member State of residence for tax purposes of the beneficial owner may replace the tax 
credit mechanism referred to in paragraphs 2 and 3 by a refund of the withholding tax referred 
to in Article 11. 


Article 15 


Negotiable debt securities 

1. During the transitional period referred to in Article 10, but until 31 December 2010 at the 
latest, domestic and international bonds and other negotiable debt securities which have been 
first issued before 1 March 2001 or for which the original issuing prospectuses have been 
approved before that date by the competent authorities within the meaning of Council Directive 
80/390/EEC! or by the responsible authorities in third countries shall not be considered as debt 
claims within the meaning of Article 6(1)(a), provided that no further issues of such negotiable 
debt securities are made on or after 1 March 2002. However, should the transitional period 
referred to in Article 10 continue beyond 31 December 2010, the provisions of this Article shall 
only continue to apply in respect of such negotiable debt securities: 


— which contain gross-up and early redemption clauses and 

— where the paying agent as defined in Article 4 is established in a Member State applying 
the withholding tax referred to in Article 11 and that paying agent pays interest to, or secures 
the payment of interest for the immediate benefit of, a beneficial owner resident in another 
Member State. 


If a further issue is made on or after 1 March 2002 of an aforementioned negotiable debt 
security issued by a Government or a related entity acting as a public authority or whose role is 
recognised by an international treaty, as defined in the Annex, the entire issue of such security. 
consisting of the original issue and any further issue, shall be considered a debt claim within the 
meaning of Article 6(1)(a). 


If a further issue is made on or after 1 March 2002 of an aforementioned negotiable debi 
security issued by any other issuer not covered by the second subparagraph, such further issue 
shall be considered a debt claim within the meaning of Article 6(1)(a). 


2. Nothing in this Article shall prevent Member States from taxing the income from the 
negotiable debt securities referred to in paragraph | in accordance with their national laws. 


Note—' OJ L 100, 17.4.1980, p. 1. Directive repealed by Directive 2001/34/EC of the European Parliament and of the 
Council (OJ L 184, 6.7.2001, p. 1). 


CHAPTER IV 
MISCELLANEOUS AND FINAL PROVISIONS 
Article 16 
Other withholding taxes 


This Directive shall not preclude Member States from levying other types of withholding tax 
than that referred to in Article 11 in accordance with their national laws or double-taxatior 
conventions, 


Article 17 
Transposition 


1. Before 1 January 2004 Member States shall adopt and publish the laws, regulations anc 
administrative provisions necessary to comply with this Directive. They shall forthwith inform 
the Commission thereof. 


2. Member States shall apply these provisions from [1 July 2005]! provided that: 


(i) the Swiss Confederation, the Principality of Liechtenstein, the Republic of San Marino 
the Principality of Monaco and the Principality of Andorra apply from that same dat 
measures equivalent to those contained in this Directive, in accordance with agreement: 
SaaS by them with the European Community, following unanimous decisions of the 

ouncil; 

(ii) all agreements or other arrangements are in place, which provide that all the relevant 
dependent or associated territories (the Channel Islands, the Isle of Man and the dependent 
or associated territories in the Caribbean) apply from that same date automatic exchange o! 
information in the same manner as is provided for in Chapter II of this Directive, (or, durins 
the transitional period defined in Article 10, apply a withholding tax on the same terms as are 
contained in Articles 11 and 12). 


3. The Council shall decide, by unanimity, at least six months before 1 January 2005, whether the 
condition set out in paragraph 2 will be met, having regard to the dates of entry into force of th« 
relevant measures in the third countries and dependent or associated territories concerned. If the 
Council does not decide that the condition will, be met, it. shall, acting unanimously on 2 
proposal by the Commission, adopt a new date for the purposes of paragraph 2... ;' 

4. When Member States adopt the provisions necessary to comply with this Directive, they shal 
contain a reference to this Directive or be accompanied by such a reference on the occasion ot 
their official publication. Member States shall determine how such reference is to be made. 
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5. Member States shall forthwith inform the Commission thereof and communicate to the 
Commission the main provisions of national law which they adopt in the field covered by this 
Directive and a correlation table between this Directive and the national provisions adopted. 


Amendments—! Words in para 2 substituted by Council Decision 2004/587/EC (OJ L 257, 04/08/2004 p 7). 


Article 18 
Review 


The Commission shall report to the Council every three years on the operation of this Directive. 
On the basis of these reports, the Commission shall, where appropriate, propose to the Council 
any amendments to the Directive that prove necessary in order better to ensure effective taxation 
of savings income and to remove undesirable distortions of competition. 


Article 19 
Entry into force 


This Directive shall enter into force on the 20th day following that of its publication in the 
Official Journal of the European Union. 


Article 20 
Addressees 


This Directive is addressed to the Member States. 


Done at Luxembourg, 3 June 2003. 


ANNEX 
LIST-OF-RELATED-ENTITIES REFERRED TO-IN ARTICEE15 


For the purposes of Article 15, the following entities will be considered to be a “related entity 
acting as a public authority or whose role is recognised by an international treaty”: 


Entities within the European Union 
Belgium Vlaams Gewest (Flemish Region) 


Région wallonne (Walloon Region) 
Région bruxelloise/Brussels Gewest (Brussels Region) 
Communauté frangaise (French Community) 


Vlaamse Gemeenschap (Flemish Community) 


Deutschsprachige Gemeinschaft (German-speaking Community) 


[Bulgaria OO6umuute (municipalities) 
Coumamnoocuryputennu bonpose (Social Security Funds)? 
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Spain 


Greece 


France 


Italy 


Xunta de Galicia (Regional Executive of Galicia) 


Junta de Andalucia (Regional Executive of Andalusia) 
Junta de Extremadura (Regional Executive of Extremadura) 


| Junta de Castilla-La Mancha (Regional Executive of Castilla-La Mancha) 


Junta de Castilla-Leo6n (Regional Executive of Castilla-Ledon) 
Gobierno Foral de Navarra (Regional Government of Navarre) 
Govern de les Illes Balears (Government of the Balearic Islands) 
Generalitat de Catalunya (Autonomous Government of Catalonia) 
Generalitat de Valencia (Autonomous Government of Valencia) 
Diputacién General de Aragon (Regional Council of Aragon) 
Gobierno de las Islas Canarias (Government of the Canary Islands) 
Gobierno de Murcia (Government of Murcia) 

Gobierno de Madrid (Government of Madrid) 


Gobierno de la Comunidad Autonoma del Pais Vasco/Euzkadi 
(Government of the Autonomous Community of the Basque Country) 


Diputacion Foral de Guiptizcoa (Regional Council of Guiptizcoa) 
Diputacion Foral de Vizcaya/Bizkaia (Regional Council of Vizcaya) 
Diputacion Foral de Alava (Regional Council of Alava) 
Ayuntamiento de Madrid (City Council of Madrid) 

Ayuntamiento de Barcelona (City Council of Barcelona) 


Cabildo Insular de Gran Canaria (Island Council of Gran Canaria) 
Cabildo Insular de Tenerife (Island Council of Tenerife) 


Instituto de Crédito Oficial (Public Credit Institution) 
Instituto Catalan de Finanzas (Finance Institution of Catalonia) 
Instituto Valenciano de Finanzas (Finance Institution of Valencia) 


Opyaviondc TnAentKowavidy EAAG&doc (National Telecommunications 
Organisation) 


Opyaviopdc Lisnpodpou@v EAAG&doc (National Railways Organisation) 
Anpoo.m Exyeipnon HAextptonov (Public Electricity Company) 


La Caisse d’amortissement de la dette sociale (CADES) fos RF Debt 
Redemption Fund) 


L’Agence frangaise de développement (AFD) (French Development 
Agency) 


Réseau Ferré de France (RFF) (French Rail Network) 
Caisse Nationale des Autoroutes (CNA) (National Motorways Fund) 


Assistance publique Hopitaux de Paris (APHP) (Paris Hospitals Public 
Assistance) 


Charbonnages de France (CDF) (French Coal Board) 
Entreprise miniére et chimique (EMC) (Mining and Chemicals Company) 


Regions 


Provinces 
Municipalities 


[Latvia 
[Poland 


Cassa Depositi e Prestiti (Deposits and Loans Fund), 
PaSvaldibas (local governments)]! bee 


gminy (communes) Hite 

powiaty (districts) i te: 
wojewodztwa (provinces) 

zwiazki gmin (associations of communes) 

powiatow (association of districts) ND, WHT 
wojewOdztw (association of provinces) Lo 
miasto stoleczne Warszawa (capital city of Warsaw) ; 

Agencja Restrukturyzacji i Modernizacji Rolnictwa (Agency for 
Restructuring and Modernisation 

of Agriculture) 

Agencja Nieruchomoceci Rolnych (Agricultural Propesti Ageney)}! ; 
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Portugal 


Regiao Autonoma da Madeira (Autonomous Region of Madeira) 


Regiao Auténoma dos Acores (Autonomous Region of Azores) 
Municipalities 


[Romania autoritatile administratiei publice locale (local public administration 


authorities)]? 


[Slovakia mesta a obce (municipalities) 

Zeleznice Slovenske) republiky (Slovak Railway Company) 

Statny fond cestného hospodarstva (State Road Management Fund) 
Slovenské elektrarne (Slovak Power Plants) 

Vodohospodarska vystavba (Water Economy Building Company)]! 


International entities 


European Bank for Reconstruction and Development 

European Investment Bank 

Asian Development Bank 

African Development Bank 

World Bank/IBRD/IMF 

International Finance Corporation 

Inter-American Development Bank 

Council of Europe Soc: Dev. Fund 

Euratom 

European Community 

Corporacion Andina de Fomento (CAF) (Andean Development Corporation) 
Eurofima 

European Coal & Steel Community 

Nordic Investment Bank 

Caribbean Development Bank 

The provisions of Article 15 are without prejudice to any international obligations that Member 
States may have entered into with respect to the abovementioned international entities. 


: Entities in third countries 
Those entities that meet the following criteria: 
1. the entity is clearly considered to be a public entity according to the national criteria; 


2. such public entity is a non-market producer which administers and finances a group of 
activities, principally providing non-market goods and services, intended for the benefit of the 
community and which are effectively controlled by general government; 


3. such public entity is a large and regular issuer of debt; 4. the State concerned is able to 
guarantee that such public entity will not exercise early redemption in the event of gross-up 
clauses. 


Amendments—! Entries inserted by Council Directive 2004/66/EC art 1, Annex, Part V para 2 (OJ L 168; 1.5.2004 p 35). 
- Entries inserted by Council Directive 2006/98/EC art 1, Annex para 8 (OJ L 363, 20.12.06 p 129). 


Council Directive 
of 3 June 2003 
on a common system of taxation applicable to interest and royalty payments made 
between associated companies of different Member States 


(2003/49/EC) 


Note—Published in OJ L 157/49 26.6.2003. ne 
Cross references—See FA 2004 Part 3, Chapter 6 (exemption from income tax for certain interest and royalty payments) 


THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European Community, and in particular Article 94 
thereof, 

Having regard to the proposal from the Commission’, 

Having regard to the opinion of the European Parliament’, 

Having regard to, the opinion of the European Economic and Social Committee’, 

Whereas: 


[eae DA 


2003/49/EC EC Treaty and Legislation 11418 


(1) In a Single Market having the characteristics of a domestic market, transactions between 
companies of different Member States should not be subject to less favourable tax conditions 
than those applicable to the same transactions carried out between companies of the same 
Member State. 


(2) This requirement is not currently met as regards interest and royalty payments; national tax 
laws coupled, where applicable, with bilateral or multilateral agreements may not always ensure 
that double taxation is eliminated, and their application often entails burdensome administrative 
formalities and cash-flow problems for the companies concerned. 


(3) It is necessary to ensure that interest and royalty payments are subject to tax once in a 
Member State. 


(4) The abolition of taxation on interest and royalty payments in the Member State where they 
arise, whether collected by deduction at source or by assessment, is the most appropriate means 
of eliminating the aforementioned formalities and problems and of ensuring the equality of tax 
treatment as between national and crossborder transactions; it is particularly necessary to 
abolish such taxes in respect of such payments made between associated companies of different 
Member States as well as between permanent establishments of such companies. 


(5) The arrangements should only apply to the amount, if any, of interest or royalty payments 
which would have been agreed by the payer and the beneficial owner in the absence of a special 
relationship. 


(6) It is moreover necessary not to preclude Member States from taking appropriate measures to 
combat fraud or abuse. 


(7) Greece and Portugal should, for budgetary reasons, be allowed a transitional period in order 
that they can gradually decrease the taxes, whether collected by deduction at source or by 
assessment, on interest and royalty payments, until they are able to apply the provisions of 
Article 1. 


(8) Spain, which has launched a plan for boosting the Spanish technological potential, for 
budgetary reasons should be allowed during a transitional period not to apply the provisions of 
Article 1 on royalty payments. 


(9) It is necessary for the Commission to report to the Council on the operation of the Directive 
three years after the date by which it must be transposed, in particular with a view to extending 
its coverage to other companies or undertakings and reviewing the scope of the definition of 
interest and royalties in pursuance of the necessary convergence of the provisions dealing with 
interest and royalties in national legislation and in bilateral or multilateral double-taxation 
treaties. 


(10) Since the objective of the proposed action, namely setting up a common system of taxation 
applicable to interest and royalty payments of associated companies of different Member States 
cannot be sufficiently achieved by the Member States and can therefore be better achieved at 
Community level, the Community may adopt measures, in accordance with the principle of 
subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle of proportion- 
ality, as set out in that Article, this Directive does not go beyond what is necessary in order to 
achieve that objective, 

Note—! OJ C 123, 22.4.1998, p. 9. 


? OJ C 313, 12.10.1998, p. 151. 
+ OJ C 284, 14.9.1998, p. 50. 


HAS ADOPTED THIS DIRECTIVE: 


Article 1 
Scope and procedure 


1. Interest or royalty payments arising in a Member State shall be exempt from any taxes 
imposed on those payments in that State, whether by deduction at source or by assessment, 
provided that the beneficial owner of the interest or royalties is a company of another Member 


State or a permanent establishment situated in another Member State of a company of a 
Member State. 


2. A payment made by a company of a Member State or by a permanent establishment situated 


in another Member State shall be deemed to arise in that Member State, hereafter referred to as 
the “source State”. 


3. A permanent establishment shall be treated as the payer of interest or royalties only insofar as 
those payments represent a tax-deductible expense for the permanent establishment in the 
Member State in which it is situated. 
4. A company of a Member State shall be treated as the beneficial owner of interest or royalties 
only if it receives those payments for its own benefit and not as an intermediary, such asan 
agent, trustee or authorised signatory, for some other person. , S154 
5. A permanent establishment shall be treated as the beneficial owner of interest or royalties: 
(a) if the debt-claim, right or use of information in respect of which interest or royalty 
payments arise is effectively connected with that permanent establishment; and == 
(b) if the interest or royalty payments represent income in respect of which that permanent 
establishment is subject in the Member State in which it is situated to one of the taxes 
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mentioned in Article 3(a)(ili) or in the case of Belgium to the “impdét des non-résidents/ 
belasting der niet-verblijfhouders” or in the case of Spain to the “Impuesto sobre la Renta de 
no Residentes” or to a tax which is identical or substantially similar and which is imposed 
after the date of entry into force of this Directive in addition to, or in place of, those existing 
taxes. 


6. Where a permanent establishment of a company of a Member State is treated as the payer, or 
as the beneficial owner, of interest or royalties, no other part of the company shall be treated as 
the payer, or as the beneficial owner, of that interest or those royalties for the purposes of this 
Article. 


7. This Article shall apply only if the company which is the payer, or the company whose 
permanent establishment is treated as the payer, of interest or royalties is an associated company 
of the company which is the beneficial owner, or whose permanent establishment is treated as 
the beneficial owner, of that interest or those royalties. 


8. This Article shall not apply where interest or royalties are paid by or to a permanent 
establishment situated in a third State of a company of a Member State and the business of the 
company is wholly or partly carried on through that permanent establishment. 


9. Nothing in this Article shall prevent a Member State from taking interest or royalties received 
by its companies, by permanent establishments of its companies or by permanent establishments 
situated in that State into account when applying its tax law. 


10. A Member State shall have the option of not applying this Directive to a company of 
another Member State or to a permanent establishment of a company of another Member State 
in circumstances where the conditions set out in Article 3(b) have not been maintained for an 
uninterrupted period of at least two years. 


11. The source State may require that fulfilment of the requirements laid down in this Article 
and in Article 3 be substantiated at the time of payment of the interest or royalties by an 
attestation. If fulfilment of the requirements laid down in this Article has not been attested at 
the time of payment, the Member State shall be free to require deduction of tax at source. 


12. The source State may make it a condition for exemption under this Directive that it has 
issued a decision currently granting the exemption following an attestation certifying the 
fulfilment of the requirements laid down in this Article and in Article 3. A decision on 
exemption shall be given within three months at most after the attestation and such supporting 
information as the source State may reasonably ask for have been provided, and shall be valid for 
a period of at least one year after it has been issued. 


13. For the purposes of paragraphs 11 and 12, the attestation to be given shall, in respect of each 
contract for the payment, be valid for at least one year but for not more than three years from 
the date of issue and shall contain the following information: 
(a) proof of the receiving company’s residence for tax purposes and, where necessary, the 
existence of a permanent establishment certified by the tax authority of the Member State in 
which the receiving company is resident for tax purposes or in which the permanent 
establishment is situated; 
(b) beneficial ownership by the receiving company in accordance with paragraph 4 or the 
existence of conditions in accordance with paragraph 5 where a permanent establishment is 
the recipient of the payment; 
(c) fulfilment of the requirements in accordance with Article 3(a)(ili) in the case of the 
receiving company; 
(d) a minimum holding or the criterion of a minimum holding of voting rights in accordance 
with Article 3(d); 
(e) the period for which the holding referred to in (d) has existed. 
Member States may request in addition the legal justification for the payments under the 
contract (eg loan agreement or licensing contract). 
14. If the requirements for exemption cease to be fulfilled, the receiving company or permanent 
establishment shall immediately inform the paying company or permanent establishment and, if 
the source State so requires, the competent authority of that State. 
15. If the paying company or permanent establishment has withheld tax at source to be 
exempted under this Article, a claim may be made for repayment of that tax at source. The 
Member State may require the information specified in paragraph 13. The application for 
repayment must be submitted within the period laid down. That period shall last for at least two 
years from the date when the interest or royalties are paid. 
16. The source State shall repay the excess tax withheld at source within one year following due 
receipt of the application and such supporting information as it may reasonably ask for. If the 
tax withheld at source has not been refunded within that period, the receiving company or 
permanent establishment shall be entitled on expiry of the year in question to interest on the tax 
which is refunded at a rate corresponding to the national interest rate to be applied in 
comparable cases under the domestic law of the source State. 


Article 2 
Definition of interest and royalties 
For the purposes of this Directive: 
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(a) the term “interest” means income from debt-claims of every kind, whether or not secured by 
mortgage and whether or not carrying a right to participate in the debtor's profits, and in 
particular, income from securities and income from bonds or debentures, including premiums 
and prizes attaching to such securities, bonds or debentures; penalty charges for late payment 
shall not be regarded as interest; 


(b) the term “royalties” means payments of any kind received as a consideration for the use of, or 
the right to use, any copyright of literary, artistic or scientific work, including cinematograph 
films and software, any patent, trade mark, design or model, plan, secret formula or process, or 
for information concerning industrial, commercial or scientific experience; payments for the use 
of, or the right to use, industrial, commercial or scientific equipment shall be regarded as 
royalties. , 


+ 


Article 3 
Definition of company, associated company and permanent establishment 
For the purposes of this Directive: 

(a) the term “company of a Member State” means any company: 


(i) taking one of the forms listed in the Annex hereto; and 

(ii) which in accordance with the tax laws of a Member State is considered to be resident in 
that Member State and is not, within the meaning of a Double Taxation Convention on 
Income concluded with a third state, considered to be resident for tax purposes outside the 
Community; and ‘ 

(iii) which is subject to one of the following taxes without being exempt, or to a tax which is 
identical or substantially similar and which is imposed after the date of entry into force of this 
Directive in addition to, or in place of, those existing taxes: : 


— imp6ot des sociétés/vennootschapsbelasting in Belgium, 

— selskabsskat in Denmark, 

— Korperschaftsteuer in Germany, 

— @0p0¢ etoo0dHLatos voulKav TpoGamav in Greece, 

— impuesto sobre sociedades in Spain, 

— impot sur les sociétés in France, 

— corporation tax in Ireland, 

— imposta sul reddito delle persone giuridiche in Italy, 

— impot sur le revenu des collectivités in Luxembourg, 

— vennootschapsbelasting in the Netherlands, 

— K6rperschaftsteuer in Austria, 

— imposto sobre o rendimento da pessoas colectivas in Portugal, 

— yhteisdjen tulovero/inkomstskatten for samfund in Finland, 

— statlig inkomstskatt in Sweden, 

— corporation tax in the United Kingdom; 

[— Dan z prijmu pravnickych osob in the Czech Republic, 

— Tulumaks in Estonia, 

— 0poc¢ Etoodnpatoc in Cyprus, 109 
— Uznemumu ienakuma nodoklis in Latvia, oft io Jo 
— Pelno mokestis in Lithuania, 

— Tarsasagi ado in Hungary, 

— Taxxa fuq l-income in Malta, 

— Podatek dochodowy od os6b prawnych in Poland, 

— Davek od dobitka pravnih oseb in Slovenia, 

— Dao z prijmoy pravnickych os6b in Slovakia]! 

[— kKopnopatupen jaHbK in Bulgaria, rite) Me fe Lat 
— impozit pe profit, impozitul pe veniturile obtinute din Romania de netezidenti in 
Romania, et 


(b) a company is an “associated company” of a second company if, at least: ™ ste 553 
(i) the first company has a direct minimum holding of 25% in the capital,of the, second 
company, or ‘ ; rie {iJ Tabi tis Hsiang 
(ii) the second company has a direct minimum holding of 25% in the capital of the first 
company, or - boltiodpe od Jemg cy RC] 
(iii) a third company has a direct minimum holding of 25%. both in the capital of the first 
company and in the capital of the second company. eh OE ly AIR a be 
Holdings must involve only companies resident in Community, territory. ispilgae aft 3a) 


However, Member States shall have the option of replacing the criterion of a minimum holding 
in the capital with that of a minimum holding of voting rights; 9 8 


(c) the term “permanent establishment” means a fixed place of business situated in a Member 
State through which the business of a company of another Member State is wholly or partly 
carried on. OPE She Lee 
1 . . . nae . . . . P re ; 
rr” Pe in para (a)(iii) inserted by Council Directive 2004/66/EC art AAP aTd Ra V para.3(a) (OJ L168; 
> Entries in para (a)(iii) inserted by Council Directive 2006/98/EC art 1, Annex para 9(@) (ONL 363, 20:12,06/p 129). + 
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Article 4 
Exclusion of payments as interest or royalties 


1. The source State shall not be obliged to ensure the benefits of this Directive in the following 
cases: 


(a) payments which are treated as a distribution of profits or as a repayment of capital under 
the law of the source State; 

(b) payments from debt-claims which carry a right to participate in the debtor’s profits; 

(c) payments from debt-claims which entitle the creditor to exchange his right to interest for a 
right to participate in the debtor’s profits; 

(d) payments from debt-claims which contain no provision for repayment of the principal 
amount or where the repayment is due more than 50 years after the date of issue. 


2. Where, by reason of a special relationship between the payer and the beneficial owner of 
interest or royalties, or between one of them and some other person, the amount of the interest 
or royalties exceeds the amount which would have been agreed by the payer and the beneficial 
owner in the absence of such a relationship, the provisions of this Directive shall apply only to 
the latter amount, if any. 


Article 5 
Fraud and abuse 


1. This Directive shall not preclude the application of domestic or agreement-based provisions 
required for the prevention of fraud or abuse. 


2. Member States may, in the case of transactions for which the principal motive or one of the 
principal motives is tax evasion, tax avoidance or abuse, withdraw the benefits of this Directive 
or refuse to apply this Directive. 


Article 6 


[Transitional rules for the Czech Republic, Greece, Spain, Latvia, Lithuania, Poland, Portugal and 
Slovakia]! 


1. Greece, Latvia, Poland and Portugal shall be authorised not to apply the provisions of 
Article | until the date of application referred to in Article 17(2) and (3) of Council Directive 
2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest payments*. 
During a transitional period of eight years starting on the aforementioned date, the rate of tax 
on payments of interest or royalties made to an associated company of another Member State or 
to a permanent establishment situated in another Member State of an associated company of a 
Member State must not exceed 10% during the first four years and 5% during the final four 
years. 


Lithuania shall be authorised not to apply the provisions of Article 1 until the date of 
application referred to in Article 17(2) and (3) of Council Directive 2003/48/EC. During a 
transitional period of six years starting on the aforementioned date, the rate of tax on payments 
of royalties made to an associated company of another Member State or to a permanent 
establishment situated in another Member State of an associated company of a Member State 
must not exceed 10%. During the first four years of the six-year transitional period, the rate of 
tax on payments of interest made to an associated company of another Member State or to a 
permanent establishment situated in another Member State must not exceed 10%; and for the 
following two years, the rate of tax on such payments of interest must not exceed 5%. 


Spain and the Czech Republic shall be authorised, for royalty payments only, not to apply the 
provisions of Article 1 until the date of application referred to in Article 17(2) and (3) of 
Directive 2003/48/EC. During a transitional period of six years starting on the aforementioned 
date, the rate of tax on payments of royalties made to an associated company of another 
Member State or to a permanent establishment situated in another Member State of an 
associated company of a Member State must not exceed 10%. Slovakia shall be authorised, for 
royalty payments only, not to apply the provisions of Article | during a transitional period of 
two years starting on | May 2004. 


These transitional rules shall, however, remain subject to the continued application of any rate 
of tax lower than those referred to in the first, second and third subparagraphs provided by 
bilateral agreements concluded between the Czech Republic, Greece, Spain, Latvia, Lithuania, 
Poland, Portugal or Slovakia and other Member States. Before the end of any of the transitional 
periods mentioned in this paragraph the Council may decide unanimously, on a proposal from 
the Commission, on a possible extension of the said transitional periods. 


2. Where a company of a Member State, or a permanent establishment situated in that Member 

State of a company of a Member State: 

~ — receives interest or royalties from an associated company of Greece, Latvia, Lithuania, 
Poland or Portugal, 

" — receives royalties from an associated company of the Czech Republic, Spain or Slovakia, 
— receives interest or royalties from a permanent establishment situated in Greece, Latvia, 
Lithuania, Poland or Portugal, of an associated company of a Member State, or 
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— receives royalties from a permanent establishment situated in the Czech Republic, Spain or 
Slovakia, of an associated company of a Member State, 


the first Member State shall allow an amount equal to the tax paid in the Czech Republic, 
Greece, Spain, Latvia, Lithuania, Poland, Portugal, or Slovakia in accordance with para- 
graph 1 on that income as a deduction from the tax on the income of the company or 
permanent establishment which received that income. 


3. The deduction provided for in paragraph 2 need not exceed the lower of: 


(a) the tax payable in the Czech Republic, Greece, Spain, Latvia, Lithuania, Poland, Portugal 
or Slovakia, on such income on the basis of paragraph 1, or 

(b) that part of the tax on the income of the company or permanent establishment which 
received the interest or royalties, as computed before the deduction is given, which is 
attributable to those payments under the domestic law of the Member State of which it is a 
company or in which the permanent establishment is situated.]} 


Note—* See OJ L 157; 26.6.2003 p 38. 
Amendments—! Title and paras 1-3 substituted by Council Directive 2004/76/EC (OJ L 157; 30.4,2004 p 106) as amended 
by Corrigendum (OJ L195; 2.6.2004 p 33). 


Article 7 
Implementation 


1. Member States shall bring into force the laws, regulations and administrative provisions 
necessary to comply with this Directive not later than 1 January 2004. They shall forthwith 
inform the Commission thereof. ? 


When Member States adopt these measures, they shall contain a reference to this Directive or 
shall be accompanied by such reference on the occasion of their official publication. The 
methods of making such a reference shall be laid down by the Member States. 


2. Member States shall communicate to the Commission the text of the main provisions of 
national law which they adopt in the field covered by this Directive, together with a table 
showing how the provisions of this Directive correspond to the national provisions adopted. 


Article 8 
Review 


By 31 December 2006, the Commission shall report to the Council on the operation of this 
Directive, in particular with a view to extending its coverage to companies or undertakings other 
than those referred to in Article 3 and the Annex. 


Article 9 
Delimitation clause 


This Directive shall not affect the application of domestic or agreement-based provisions which 
go beyond the provisions of this Directive and are designed to eliminate or mitigate the double 
taxation of interest and royalties. 


Article 10 
Entry into force 


This Directive shall enter into force on the day of its publication in the Official Journal of the 
European Union. 


Article 11 

Addressees 

This Directive is addressed to the Member States. 
Done at Luxembourg, 3 June 2003. 


ANNEX 
LIST OF COMPANIES COVERED BY ARTICLE 3(A) OF THE DIRECTIVE 


(a) Companies under Belgian law known as: “naamloze vennootschap/société anonyme, com- 
manditaire vennootschap op aandelen/société en commandite par actions, besloten vennootse- 
hap met beperkte aansprakelijkheid/société privée a responsabilité limitée” and those public law 
bodies that operate under private law; Serr 

” oe 


[(aa) companies under Bulgarian law known as: “cbhOupaTemHoTO ~py>KecTBO”, “KOMaHJMT- 


actiuni”, “societati cu raspundere limitata”;]? 


(ab) companies under Romanian law known as: “societafi pe actiuni”, “societafi in comandita pe 
jag ity 4é j 
(b) companies under Danish law known as: “aktieselskab” and “anpartsselskab”; 
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(c) companies under German law known as: “Aktiengesellschaft, Kommanditgesellschaft auf 
Aktien, Gesellschaft mit beschrankter Haftung” and “bergrechtliche Gewerkschaft”; 

(d) companies under Greek law known as: “av@vopn etapra’; 

(e) companies under Spanish law known as: “sociedad anOénima, sociedad comanditaria por 
acciones, sociedad de responsabilidad limitada” and those public law bodies which operate 
under private law; 

(f) companies under French law known as: “société anonyme, société en commandite par 
actions, société a responsabilité limitée” and industrial and commercial public establishments 
and undertakings; 

(g) companies in Irish law known as public companies limited by shares or by guarantee, private 
companies limited by shares or by guarantee, bodies registered under the Industrial and 
Provident Societies Acts or building societies registered under the Building Societies Acts; 

(h) companies under Italian law known as: “societa per azioni, societa in accomandita per 
azioni, societa a responsabilita limitata” and public and private entities carrying on industrial 
and commercial activities; 

(i) companies under Luxembourg law known as: “société anonyme, société en commandite par 
actions and société a responsabilité limitée”; 

(j) companies under Dutch law known as: “naamloze vennootschap” and “besloten vennootsc- 
hap met beperkte aansprakelijkheid”; 

(k) companies under Austrian law known as: “Aktiengesellschaft” and “Gesellschaft mit 
beschrankter Haftung”; 

(J) commercial companies or civil law companies having a commercial form, cooperatives and 
public undertakings incorporated in accordance with Portuguese law; 

(m) companies under Finnish law known as: “osakeyhtid/aktiebolag, osuuskunta/andelslag, 
saastopankki/sparbank” and “vakuutusyhti6/forsakringsbolag”; 

(n) companies under Swedish law known as: “aktiebolag” and “forsakringsaktiebolag”; 

(0) companies incorporated under the law of the United Kingdom; 

{(p) companies under Czech law known as: “akciova spolecnost”, “spoleénost s ruéenim 
omezenym”, “vegejna obchodni spoleénost”, “komanditni spoleénost”, “druzstvo”; 

(q) companies under Estonian law known as: “taistthing”, “usaldustthing”, “osatihing”, “akt- 
siaselts”, “tulundusiihistu”; 

(r) companies under Cypriot law known as: companies in accordance with the Company’s Law, 
Public Corporate Bodies as well as any other Body which is considered as a company in 
accordance with the Income tax Laws; 

(s) companies under Latvian law known as: “akciju sabiedriba”, “sabiedriba ar ierobezotu 
atbildibu”; 

(t) companies incorporated under the law of Lithuania; 

(u) companies under Hungarian law known as: “k6zkereseti tarsasag”, “betéti tarsasag”, “k6z6s 
vallalat”, “korlatolt felelosségd tarsasag”, “részvénytarsasag”, “egyestilés”, “kézhasznu tar- 
sasag”’, “szOvetkezet”; 

(v) companies under Maltese law known as: “Kumpaniji ta’ Responsabilita’ Limitata”, “Socjeta- 
jiet in akkomandita li |-kapital taghhom maqsum f’azzjonijiet”; 

(w) companies under Polish law known as: “spdlka akcyjna”, “spdlka z ograniczona 
odpowiedzialnoscia”; 

(x) companies under Slovenian law known as: “delniSka druzba”, “komanditna delniska 
druzba”, “komanditna druzba”, “druzba z omejeno odgovornostjo”, “druzba z neomejeno 
odgovornostjo”; 

(y) companies under Slovak law known as: “akciova spolocnos”, “spolocnost s rucenim 
obmedzenim”, “komanditna spolo¢nos”, “verejna obchodna spoloénos”, “druzstvo”.]! 


Amendments—' Entries inserted by Council Directive 2004/66/EC art 1, Annex, Part V para 3(b) (OJ L 168; 1.5.2004 p 35). 
2 Entries inserted by Council Directive 2006/98/EC art 1, Annex para 9(b) (OJ L 363, 20.12.06 p 129). 
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Notes—Obsolete or repealed concessions and concessions or parts thereof not applicable to the current year are not 
reproduced, but are listed below in italics. 

Obsolescent concessions which may have some relevance to the current year are both listed and reproduced in italics. 

Concessions which have not been allocated a number by HMRC are listed on the last page of this list and are reproduced 
after the numbered concessions in chronological order according to the date of the Press Release in which they are 
published. However, concessions which were merely awaiting a number at date of going to press are listed and reproduced 
as A(new), B(new) ete. 

HMRC notes—An extra-statutory concession is a relaxation which gives taxpayers a reduction in tax liability to which they 
would not be entitled under the strict letter of the law. Most concessions are made to deal with what are, on the whole, 
minor or transitory anomalies under the legislation and to meet cases of hardship at the margins of the code where a 
statutory remedy would be difficult to devise or would run to a length out of proportion to the intrinsic importance of the 


matter. 


The concessions described within are of general application, but it must be borne in mind that in a particular case there may 
be special circumstances which will need to be taken into account in considering the application of the concession. A 
concession will not be given in any case where an attempt is made to use it for tax avoidance. 

The Civil Partnership Act (CPA) received Royal Assent on 18/11/2004 and became effective from 5 December 2005. The 
Government’s commitment is that, for all tax purposes, same-sex couples who form a civil partnership will be treated the 
same as married couples. 

As part of this commitment to tax parity, from 5 December 2005 all Extra Statutory Concessions (ESCs) should be taken as 
extended to apply equally to civil partners and married couples. 
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-Currency—These Concessions were updated by HMRC in August 2005. Please note that references to the Inland Revenue 
should now be considered as referring to HM Revenue and Customs. 


CONCESSIONS APPLICABLE TO INDIVIDUALS (INCOME TAX AND 
INTEREST ON TAX) 


Flat rate allowances for cost of tools and special clothing. (obsolete — enacted in 
ITEPA 2003 s 367) 

Meal vouchers. (obsolete — enacted in ITEPA 2003 s 89) 

Pensions to police officers and firemen. (superseded by A62) 

Travelling expenses of directors and employees earning £8,500 a year or more. 
Expenses allowances and benefits in kind. (obsolete) 

Miners: free coal and allowances in lieu. (obsolete — enacted in ITEPA 2003 

s 306) 

Business or other source of income passing on the death of a husband or wife. 
(obsolete) 

Loss relief for capital allowances unused on the cessation of a business. 
(obsolete) 

Doctors’ and dentists’ superannuation contributions. 

Lump sums paid under overseas pension schemes. 

Residence in the UK: year of commencement or cessation of residence. 
Double taxation relief: alimony, etc under UK court order or agreement: 
payer resident abroad. 

Administration of estates: deficiencies of income allowed against income of 
another year. (obsolete) 

Deceased person’s estate: residuary income received during the administration 
period. 

Dependent relative allowance. (obsolete) 

Annual payments (other than interest) paid out of income not brought into 
charge to income tax. 

Death of taxpayer before due date for payment of tax and other liabilities. 
Change of accounting basis on the merger of professional firms. (obsolete) 
Giving up tax where there are Revenue delays in using information. 

Cessation of trade, profession or vocation. (obsolete) 

Schedule A: deferred repairs: property passing from husband to wife (or vice 
versa) on death. (obsolete) 

Long service awards, (obsolete — enacted in ITEPA 2003 s 323) 

Non-domiciled employees of non-resident concerns: reimbursed travelling 
expenses between overseas country and UK. (superseded) 

Foreign social security benefits. (obsolete — enacted in ITEPA 2003 ss 645, 681) 
Crown servants engaged overseas. (obsolete — enacted in ITEPA 2003 s 28) 
Sick benefits. (obsolete) 

Mortgage interest relief: temporary absence from mortgaged property. (obsolete) 
Mortgage interest relief: residents of the Republic of Ireland. (obsolete) 
Farming and market gardening: relief for fluctuating profits. (obsolete) 

Interest on damages for personal injuries (foreign court awards). (obsolete) 

Life assurance premium relief by deduction. pre-marriage policies: premium 
relief after divorce. (obsolescent) 

Tax relief for life assurance premiums: position of certain pension schemes which 
are unapproved after 5 April 1980. (obsolescent) 
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A73 


A74 


Lump sum retirement benefits: changes after 5 April 1980. (obsolescent) 

Ulster savings certificates: certificates encashed AEE A death of ReRISIREA holder. 
(obsolete) sail 9 

Mortgage interest relief: year of marriage: (obsolete) 


‘Close companies in liquidation: distributions in respect of, share capital 


(obsolete) 

Tax treatment of directors’ fees received by partnerships ani other companies. 
Retirement annuity. relief: death and disability benefits: (obsolescent) 
Exemption for Hong Kong officials: extension of TA 1988's 320 relief. 
(obsolete) 

Adoption allowances payable under the Adoption Allowance 

Regulations 1991 and Adoption (Scotland) Act 1978 s 51. ne 

Qualifying life assurance policies: statutory conditions. 

Chargeable events: loans to policyholders. (obsolete) 

Interest relief: investments in partnerships, co-operatives, close companies, and 
employee-controlled companies. 

Education allowances under Overseas Service Aid Scheme. (obsolete) 

Life assurance policies: variation of term assurance-policies. 

Variable purchased life annuities: carry Jorwvara of excess of capital element. 
(see now C35) 

House purchase loans made by life offices to staffs of insurance, associations. 
(obsolete) 

Transfer of control and management of a partnership outside the UK. (obsolete) 
Widow’s pension paid to widow of Singapore nationality, resident in the UK, 
whose husband was a UK national employed as a Public Officer by the 
Government of Singapore. 

Job release scheme. (obsolete) 

Repayment supplement: life assurance premium relief. (obsolescent) 
Maintenance payments: concessionary relief. (obsolete) 

Stock relief: business passing on the death of a trader. (obsolete) 

Members of Parliament: accommodation allowances and expenses. (obsolete) 
Arrears of foreign pensions. (obsolete — enacted in ITEPA 2003 ss 575(2), 
613(3)) 

Benefits in kind: the tax treatment of accommodation in Scotland provided 
for employees. . 

Suggestion schemes. (obsolete — enacted in ITEPA 2003 ss 321, 322) 
Travelling and subsistence allowance when public transport disrupted. (obsolete — 
enacted in ITEPA 2003 s 245) 

Disabled persons’ home to work travel. (obsolete — enacted i in TTEPA 2003 

ss 246, 247) 

Agricultural workers’ board and lodgings. 

Clergymen’s heating and lighting etc expenses. 

Pensions to employees disabled at work. (obsolete — enacted 1 in TEPA 2003 

s 644) 

External training courses: expenses borne by employer. (obsolete — replaced by 
TA 1988 ss 200B-200D) 

External training courses. expenses borne by an “employee. (obsolete) 

Workers on offshore oil and gas rigs or platforms: free transfers from or to 
mainland. (obsolete — enacted in ITEPA 2003 s 305): 

Payments for employees’ journeys home: late night travel and ‘breakdown in car. 
sharing arrangements. (obsolete — enacted in ITEPA’ 2003 s 248) ; 
Payments to employees moved to higher cost housing areas. (obsolete) 
Payments out of a discretionary trust yesh: are oa as employment 
income. 0" 

Building societies: conversion to company status. °°) 

Small gifts to employees by third parties and staff Christmas parties. (obsolete - 


enacted in ITEPA 2003°ss'264, 270;:324))\ os) aaa — 
Company cars: family members and weil use: (obsolete enacted in ITEPA.! 
2003 ss 148,169) iit brs BAT Qc} 
Pension schemes and anh insurance « polices (obsniletersbatucted i in ITEPA! 
2003:s 307) ve “ITNT, SONNE SI A 
Lloyd's underwriters: repayment of tax withheld. hres -an overall loss. 
(obsolete) non Sil wo sien swe SEA 


Meals provided he ne treet (Usblete.-2 enacted. in ITEPA 2003 ss 266, 367) 
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Extra-statutory concessions 


Theatrical entertainers. (obsolescent) 

Business Expansion Scheme and Enterprise Investment Scheme: subscriber 
shares. (obsolete) 

Motor mileage allowances paid to volunteer drivers. (obsolete) 

Residence in the UK: accompanying spouse. 

Tax exempt special savings accounts (TESSAs). (obsolete) 

Blanket partnership continuation elections. (obsolete) 

Termination payments and legal costs. 

Repayment supplement to individuals resident in EC member states. 
Benefits under permanent health insurance policies. (superseded) 

Allowances paid to detached national experts. (obsolete — enacted in ITEPA 
2003 s 304) 

Transfers of assets by employees and directors to employers and others. 
(obsolete — enacted in ITEPA 2003 s 326) 

Blind person’s allowance. 

Loss relief on accounts basis. (obsolete) 

Cessation adjustment where loss relief has been allowed on accounts basis. 
(obsolete) 

Mortgage interest relief: property used for residential and business purposes. 
(obsolete) 

Jobmatch pilot scheme. (obsolete) 

Living accommodation provided by reason of employment. 

Tax-exempt special savings accounts (TESSAs): European authorised 
institutions. (obsolete) 

Payments from offshore trusts to minor, unmarried child of settlor: claim by 
settlor for credit of tax paid by trustees. 

Profits and losses of theatre backers (angels). 

Small lump sum retirement benefits schemes. 

Old life assurance policies: insurer stopping collection of premiums. (obsolete — 
enacted in ITEPA 2003 ss 488, 489) 

Jobmatch programme. (obsolescent) 

Cessation adjustments under self-assessment transitional rules. 

FSA/PIA review of sales of Freestanding Additional Voluntary Contributions 
Schemes (FSAVCS): tax treatment of compensation. 

Tax exemption for compensation paid on bank accounts owned by holocaust 
victims. (obsolete — enacted in FA 2006 s 64) 

Personal pension schemes—tax relief for contributions. 

Contributions to approved personal pension plans from 6 April 2001 under 
TA 1988 s 639 and age related allowances. 

Armed Forces Reservists—Revenue Approved Share Schemes and Enterprise 
Management Incentives (EMI) 

Removal of double counting of costs relating to car and car fuel benefits in 
calculating total earnings for the £8,500 benefits threshold. 


CONCESSIONS APPLICABLE TO INDIVIDUALS AND COMPANIES 
(INCOME TAX AND CORPORATION TAX) 


Machinery or plant: changes from the “renewals” to the capital allowances 
basis. 

Capital allowances for agricultural buildings and works. (obsolete) 
Industrial buildings allowances: private roads on industrial trading estates. 
(obsolete) 

Maintenance and repairs of property obviated by alterations etc: Schedule A 
assessments. (obsolete) 

Maintenance expenses of owner-occupied farms not carried on, on a commercial 
basis. (obsolete) 

Deficiency payments in respect of home grown cereals. (obsolete) 
Benevolent gifts by traders. 

Double taxation relief: income consisting of royalties and “know-how” 
payments. : 

Bank interest, etc received by charities. (superseded) 

Income of contemplative communities or of their members. » 
Compensation for compulsory slaughter of farm animals. ~ 


‘Income from abroad assessable on the remittance basis: compulsory remittances 


to the UK under the Exchange Control Acts. (lapsed) 
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Untaxed interest paid to non-residents. (obsolete) 

Capital allowances on replacement of motor cars. (obsolete) 

Borrowing and lending of securities. (superseded) 

Fire safety: capital expenditure incurred on certain trade premises (a) in 
Northern Ireland and (b) by lessors. 

Capital allowances: sale of invented patent to an associate. (obsolete) 
Payments out of discretionary trusts. 

Capital allowances for buildings: balancing charge after cessation of trade. 
(superseded) 

Capital allowances for buildings: sales by property developers of buildings which 
have been let. (obsolescent) 

The construction industry tax deduction scheme. failure to make deductions from 
uncertified sub-contractors. (superseded) 

Close companies: non-resident participators; apportionment. (obsolete) 

The construction industry tax deduction scheme: exclusion of certain small 
payments. (obsolete) 

Postponement of capital allowances to secure double taxation relief. 
(superseded) 

Schedule D Case V losses. (obsolete) 

Capital allowances. assets leased outside the UK: transitional provisions: 
syndicated leases. (obsolete) 

Approved employee share schemes: jointly owned companies. (obsolete — enacted 
in ITEPA 2003 Sch 3 para 46, Sch 4 para 34) 

Leased cars costing over £12,000: rebate of hire charges. (obsolete) 

Treatment of income from caravan sites where there is both trading and 
associated letting income. 

Income from property in Scotland: property managed as one estate. (obsolete) 
Capital allowances: plant or machinery which is a fixture in a business building 
situated within an enterprise zone. (obsolescent) 

Payroll giving: administrative costs. (obsolete) 

Profit-related pay: the similar terms requirement. (superseded) 

Unit trusts: relief from liability under TA 1988 s 350. (superseded) 

Borrowing and lending of securities. gilt lending to redemption. (obsolete) 
Borrowing and lending of securities: replacement loans. (obsolete) 

The herd basis: shares in animals. (obsolete) 

Tax concessions on overseas debts. 

Contributions to overseas pension schemes. (obsolete) 

UK investment managers acting for non-resident clients. (obsolete) 

Claims to repayment of tax. 

“Free gifts” and insurance contracts. 

Alterations to old pension schemes. 

Profit-related pay. extraordinary items. (obsolete) 

Automatic penalties for late company and employers’ and contractors’ 
end-of-year returns. (superseded) 

Automatic penalties for late company and employers’ and contractors’ 
end-of-year returns. 

Furnished lettings of dwelling houses: wear and tear of furniture. 

A deduction for an employer’s National Insurance Class 1A contributions when 
computing profits for tax purposes. (obsolete) 

CAA 2001 s 532: grants repaid. 

Capital allowances for caravans on holiday caravan sites. (obsolete) 
Sub-contractors in the construction industry scheme: the turnover 
test—definition of “turnover”. (obsolete) 

Sub-contractors in the construction industry scheme: the cade turnover tests. 
(obsolete) rs 

Non-residents and gains on life insurance policies. (see C33) . ; 

Tax relief on films, tapes and discs. 


Farming losses. (obsolete) Lew 
Herd basis rules: slaughter of immature animals intended to be peeeorentsot 
(obsolete) PTR 


CONCESSIONS APPLICABLE TO COMPANIES ETC (CORPORATION: 
TAX AND INCOME TAX) Lye ot 


Extra-statutory concessions 


Credit for underlying tax: dividends from trade investments in overseas 
companies. 

Loan and money societies. (obsolete) 

Holiday clubs and thrift funds. (obsolete) 

Trading activities for charitable purposes. 

Industrial and provident societies. 

Close companies: excess of relevant income over distributions: small amounts. 
(obsolete) 

Close companies: interest on inter-bank loans. (superseded) 

Close companies: loan creditors. 

Associated companies. 

Groups of companies: arrangements. 

Demergers: TA 1988 s 213(7) and (9). 

Retail co-operative societies: accounting periods. 

Agricultural co-operative associations “second and third-tier” associations. 
Tax credit relief for foreign banks trading in the UK through branches. 
(superseded) 

Dissolution of unincorporated associations: distributions to members. 
Dissolution of companies under the Companies Act 1985 ss 652, 652A: 
distributions to shareholders. 

Interest and currency swaps. (obsolescent) 

TA 1988 s 209. (obsolete) 

Stock lending by pension funds. (obsolete) 

Claims to group relief. (obsolete) 

Life insurance companies: levies under the LAUTRO (Compensation Schemes) 
Rules. (obsolete) 

Building societies. (obsolete) 

Interest payable by banks and similar businesses. (obsolete) 

General insurance business: claims and elections. (obsolete) 

Long-term insurance business: claims and elections. (obsolete) 

Interest payable in the UK. (obsolete) 

Life assurance business: calculation of investment return and profits. 
(obsolescent) 

Connection within FA 1996 s 87. (obsolete) 

Transfers of long-term insurance business: transitional relief for losses incurred 
in general annuity business. (obsolete) 

Authorised unit trusts and open-ended investment companies: waivers of 
distributions. 

Scientific research associations. 

Interest relief—companies with tax and NIC liabilities under the personal service 
rules where the payments for relevant contracts have been received after 
deduction of tax by virtue of the Construction Industry Scheme (CIS) 
provisions. (obsolete) 

Non-residents and gains on life insurance policies. 

Tax concessions on overseas debts. 

Variable purchased life annuities: carry forward of excess of capital element. 
Treatment of income from caravan sites where there is both trading and 
associated letting income. 

“Free gifts” and insurance contracts. 


CONCESSIONS RELATING TO CAPITAL GAINS (INDIVIDUALS 
AND COMPANIES) 


(A19 also applies for the purposes of capital gains tax) 


Insurance recoveries: short leases. (obsolete) 

Residence in the UK: year of commencement or cessation of residence. 
Private residence exemption: periods of absence (a). 

Private residence exemption: periods of absence (b). 

Private residence exemption: property held by personal representatives. 
Private residence exemption: separated couples. 

Retirement relief: business passing to spouse. (obsolete) 

Retirement relief: change in business during ten years before disposal. (obsolete) 
Retirement relief: directors of groups of companies. (obsolete) 
Unquoted shares acquired before 6 April 1965: disposal following 
reorganisation of share capital. 
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Retirement relief: asset owned by a director and used by the company. (obsolete) 
Close companies: apportionments of income and the consequentials for capital 
gains tax: close companies in liquidation. (obsolete) 

Retirement relief: sale of assets in anticipation of liquidation. (obsolete) 
Retirement relief: sale of assets following cessation of trading. (obsolete) 
Relief for the replacement of business assets: unincorporated associations. 
Relief for the replacement of business assets: repurchase of the same asset. 
Unit trusts for exempt unit holders—TCGA 1992 s 100(2). (obsolete) 

Default on mortgage granted by vendor. 

Replacement of buildings destroyed. (obsolete) 

Private residence exemption: residence occupied iby Se relative. 
(obsolescent) 

Private residence exemption: late claims in dual residence cases. 

Relief for the replacement of business assets: expenditure on improvements to 
existing assets. 

Relief for the replacement of business assets: partition of farid on the 
dissolution of a partnership. 

Relief for the replacement of business assets: assets not brought immediately 
into trading use. 

Relief for the replacement of business assets: acquisition of an interest in an 
asset already used for the purposes of a trade. 

Relief for exchanges of joint interests. 

Earn-outs. (obsolete) 

Assets of negligible value. (obsolete) 

Transfers of long-term business under Insurance Companies Act 1982 s 49. 
(obsolete) 

Relief for the replacement of business assets. (obsolete) 

Retirement relief: date of disposal. (obsolete) 

Transfer of a business to a company. 

Capital gains tax on compensation and damages. 

Rebasing and indexation: shares held at 31 March 1982. 

Employee trusts: transfers of assets to beneficiaries. 

Relief for irrecoverable loans to traders: time limits for claims. (obsolete) 
Private residence exemption: relocation arrangements. 

Capital Gains Tax: qualifying corporate bonds. (obsolescent) 

Extension of leases. 

Non-resident trusts: definition of participator. 

Non-resident trusts: loans repayable on demand. (Obsolete) 

Mergers of leases. 

Settled property. (obsolescent) 

Rebasing and indexation: shares derived from larger helene held at 

31 March 1982. 

Rollover into depreciating assets. 

Relief against income for capital losses on the disposal of unquoted shares in a 
trading company. (obsolete) 

Temporary loss of charitable status due to reverter mt skiing hog other sites 
Retirement relief. (obsolete) 

Private residence relief: short delay beg owner- occupier: in ital up residence. 
Treatment of compensation. : 

Transfers of assets froma close company at undervalue. ; 

Share exchanges, company reconstructions and amalgamations: incidental 
costs of acquisition and warranty payments. Fo 
TCGA 1992 s 50: grants repaid. ieee ee 


ADDITIONAL NOTES 
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A CONCESSIONS APPLICABLE TO INDIVIDUALS 
(INCOME TAX AND INTEREST ON TAX) 


A1 Flat rate allowances for cost of tools and special clothing 


Notes—This concession was classified as‘obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 367. 


A2 Meal vouchers 


Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 89. 


A3 Pensions to police officers and firemen 


Note—This concession has been superseded by Concession A62 (now obsolete). 


A4 Travelling expenses of directors and employees earning £8,500 a 
year or pe (See also Inland Revenue Tax Bulletin February 1995, 
page 196 


[he general rule is that the cost to a UK resident taxpayer of travelling to and from his UK 
lace of business is not allowable as a deduction in computing his tax liability; consequently, the 
ull amount of an allowance paid by a company to a director or senior employee in respect of 
such expenses is chargeable to tax under the benefits code (formerly TA 1988 Part V Ch II). The 
‘ule is modified in the following types of case— 


a) A director (whether whole or part-time) of two or more companies within a group of parent 
and subsidiary or associated companies, whether or not entitled to separate remuneration 
from each of the companies of which he is a director, is regarded as having one place at 
which he normally acts as a director of companies within the group, and is entitled to a 
deduction (or a notice of nil liability under ITEPA 2003 s 65 (formerly TA 1988 s 166(1), (2)) 
for expenses necessarily incurred in travelling within the UK from that place to other places 
on the business of the group in the course of his duties as a director. The same principle is 
applied to an individual who is an employee of one company and a director of another 
company within the same group of companies. (By “associated company” is meant a 
company on whose board the group is represented because of the group’s shareholding or 
other financial interest.) 

b) A director who gives his services without remuneration to a company not managed with a 
view to dividends (eg a company owning a hall or sports ground, or running a club) is not 
treated as assessable in respect of any travelling expenses paid to him. 

c) Where a directorship is held as part of a professional practice (and not, for example, because 
of some direct or indirect financial interest in the company), expenses incurred by the 
director in carrying out his duties are allowed as deductions in assessing the profits of the 
practice under Schedule D, whether the practice is carried on alone or in partnership. 
Reasonable expenses paid to the director by the company are accordingly not assessed upon 
the director as employment income, provided no claim is made to a deduction under 
Schedule D. 

d) Where a director, or an employee who is paid at the rate of £8,500 a year or more, goes 
abroad on a business journey and, although fit to carry out his duties at his normal place of 
work, takes his spouse or partner with him because his health is so precarious that he cannot 
undertake foreign travel unaccompanied, no charge is made in respect of expenses of the 
wife which may be borne by the employer. 


‘Travelling expenses” includes in all cases reasonable hotel expenses necessarily incurred. 


Sommentary—Simon's Taxes 4.781. ; 
Note—The text of this concession is as it appears in HMRC Extra-Statutory Concessions (August 2005). 


\5, Expenses allowances and benefits in kind 
Note—This concessionary relief was replaced by statutory relief under TA 1988 ss 191A, 191B, Sch 11A, except for certain 


employees who had entered into a firm commitment to move before 6 April 1993 and actually started to work at the new 
location before 1 August 1993. AS was classified as obsolete by IR 1 (August 2002). 


A6 Miners: free coal and allowances in lieu 


Note—This concession was classified as obsolete by IR | (January 2004). It has been enacted in ITEPA 2003 s 306. 
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A7 Business or other source of income passing on the death of a 
husband or wife 


Note—This concession was classified as obsolete by IR 1 Supp (November 2000). 


A8 Loss relief for capital allowances unused on the cessation of 
a business 


Note—This concession was classified as obsolescent by IR 1 Supp (1995) and as obsolete by IR 1 Supp (November 1998). It 
is obsolete with effect from 1997/98 with the repeal of TA 1988 s 383 by FA 1994 s 214(1)(d). 


AQ Doctors’ and dentists’ superannuation contributions 


Under TA 1988 s 594, contributions required to be made in pursuance of a public general Act of 
Parliament by the holder of an office or employment towards the provision of superannuation 
benefits may be deducted in assessing his general earnings (his emoluments prior to 6 April 
2003). This section is in practice treated as extending to assessments under Schedule D on the 
profits of a medical or dental practitioner who is required to make superannuation contributions 
in pursuance of National Health Service Acts. Where, however, the practitioner also pays 
premiums or contributions towards a retirement annuity within TA 1988 ss 619 et seq, a 
restriction is imposed either on the amount of the deduction for his statutory contribution or on 
the amount of retirement annuity relief allowable. 


For 1980-81 onwards, concessionary relief is allowable on either of the following bases. 


Either practitioners may have relief on the amount of their NHS contributions together with a 
relief on the amount of any retirement annuity premium in relation to their non-NHS earnings. 
For this purpose— 


(a) Non-NHS earnings are taken as the amount of net relevant earnings (as defined in TA 1988 
s 623) less the sum produced by multiplying the amount of the NHS contributions by 16 7/3. 

(b) Retirement annuity relief will be allowable within the normal limit of 17.5 per cent (or the 
higher percentages for older contributors) of the non-NHS earnings plus any unused relief 
for earlier years. For this purpose unused relief should be calculated on the appropriate 
concessional basis for years in which relief has been allowed on NHS contributions. 


Or, practitioners may have relief on the amount of their NHS contributions together with relief 
on any retirement annuity premiums paid up to the amount of the largest premium on which tax 
relief was allowed for any of the three years 1969-70 to 1971-72 but with a restriction, if 
necessary, to keep the total relief (on NHS contributions and retirement annuity premiums) 
within the pre-1971—72 limits for retirement annuity relief of 10 per cent of net relevant earnings 
or £750—or the higher limits permitted to older people. Any surplus of premiums paid oyer the 
amount allowable on this basis will not be available for carry-forward. 


Finally, practitioners may, instead, have relief on a statutory basis. In this case, they would take 
retirement annuity relief, up to the limits appropriate for a particular year, on their full net 
relevant earnings (ie including NHS earnings). But in that event no concessionary relief would 
be available in respect of NHS contributions. 


Commentary—Simon’s Taxes E7.322A. 
Note—The text of this concession is as it appears in HMRC Extra-Statutory Concessions (August 2005). 


A10 Lump sums paid under overseas pension schemes 


Income tax is not charged on lump sum relevant benefits receivable by an employee (or by his 

personal representatives or any dependant of his) from an overseas retirement benefits scheme 

or an overseas provident fund where the employee’s overseas service ssa ae 

(a) not less than 75 per cent of his total service in that employment; or 

(b) the whole of the last 10 years of his service in that employment, where total service exceeds 
10 years; or 

(c) not es than 50 per cent of his total service in that employment, including any 10 of the last 
20 years, where total service exceeds 20 years. 

If an employee’s overseas service is less than described above, relief from income tax will be 

given by reducing the amount of the lump sum which would otherwise be chargeable by the 

same proportion as the overseas service bears to the employee’s total service in that employment. 

In addition, income tax is not charged on lump sum relevant benefits receivable by an employee 

(or by his personal representatives or any dependant of his) from any superannuation fund 

accepted as being within TA 1988 s 615(6). 

For the purposes of this concession the term “relevant benefits” has the meaning given in TA 

1988 s 612 and the term “overseas service” shall be construed in accordance with the definition 

of “foreign service” found at ITEPA 2003 s 413(2) (formerly.TA 1988 Sch 11 para a 


Commentary—Simon’s Taxes E7.267. 
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Note—The text of this concession is as it appears in IR 1 (January 2004). 


A11 Residence in the UK: year of commencement or cessation 
of residence 


The Income and Corporation Taxes Acts make no provision for splitting a tax year in relation to 
residence and an individual who is resident in the UK for any year of assessment is chargeable 
on the basis that he is resident for the whole year. 

But where an individual— 


(a) comes to the UK to take up permanent residence or to stay for at least two years; or 
(b) ceases to reside in the UK if he has left for permanent residence abroad, 


liability to UK tax which is affected by residence is computed by reference to the period of his 
residence here during the year. It is a condition that the individual should satisfy the Board of 
Inland Revenue that prior to his arrival he was, or on his departure is, not ordinarily resident in 
the UK. The concession would not apply, for example, where an individual who had been 
ordinarily resident in the UK left for intended permanent residence abroad but returned to 
reside here before the end of the tax year following the tax year of departure. 
This concession is extended to the years of departure and return where, subject to certain 
conditions, an individual goes abroad for full time service under a contract of employment. 
These conditions are— 
— the individual’s absence from the UK and the employment itself both extend over a period 
covering a complete tax year; and 
— any interim visits to the UK during the period do not amount to— 
(i) 183 days or more in any tax year; or 
(ii) an average of 91 days or more in a tax year (the average is taken over the period of 
absence up to a maximum of four years); and 
— for years up to and including 1992-93, all the duties of the employment are performed 
abroad or any duties the individual performs in the UK are incidental to duties abroad. 
Where the concession applies and the tax year is split, FA 1995 s 128 (limit on income chargeable 
on non-residents—income tax) does not apply for the period for which an individual is treated as 
not resident. That section only applies to complete years of non-residence. 
Commentary—Simon’s Taxes E6.120, E6.122. 
Cross references—See Revenue Interpretation RI 40 (interpretation of the term “full-time”). 
Press releases etc-—HMRC website announcement, 4-7-08 (clarification of current HMRC views on ESC Al11 and its 


application to ITEPA 2003 Pt 7). 
Note—This Concession was updated in August 2005. 


A12 Double taxation relief: alimony, etc under UK court order or 
agreement; payer resident abroad 


Where alimony or maintenance payments are paid under a UK court order or agreement, the 

income arises from a UK source regardless of the country of residence of the payer. Notwith- 

standing that the source is in law a UK source, relief by way of credit is, however, allowed 

where— 

(a) the individual making the payments has left the UK and become resident in an overseas 
country; 

(b) the Sanents are made out of that individual’s income in that country and are subject to tax 


there; 
(c) UK income tax if deducted from the payments is duly accounted for; and 
(d) the payee is resident in the UK and effectively bears the overseas tax. 


Commentary—Simon's Taxes E5.112; E6.426. 


A13 Administration of estates: deficiencies of income allowed 
against income of another year 
Note—This concession was superseded by FA 1995 Sch 18 para 4. 


A14 Deceased person's estate: residuary income received during 
the administration period 

A beneficiary who for a year of assessment is not resident or not ordinarily resident in the UK, 
and is deemed under ITTOIA 2005 ss 657(2) and 830(1) to have received income from a UK 


estate in that year, may claim to have their tax liability on that income from the estate adjusted to 
what it would be if such income had arisen to them directly and as a result they— 


SOSA 


Al15 Extra-statutory concessions 11436 


— could claim relief under TA 1988 s 278 (claim to personal reliefs by certain non residents); or 

— could claim entitlement to exemption in respect of FOTRA Securities issued in accordance 
with ITTOIA 2005 s 714; or 

— could claim relief under the terms of a double taxation agreement; or ~ 

— would not have been chargeable to income tax. 

Relief or exemption, as appropriate, will be granted to the beneficiary only if the personal 

representatives of the estate— 

— have made estate returns for each and every year for which they are required, and - 

— have paid all tax due and any interest, surcharges and penalties arising, and 

— keep available for inspection any relevant tax certificates, together with copies of the estate 
accounts for all years of the period of administration showing details of all sources of estate 
income and payments made to beneficiaries. 

Relief or exemption, as appropriate, will be granted to the beneficiary on a claim made within 

five years and ten months of the end of the year of assessment in which the beneficiary is 

deemed to have received the income. 

No tax will be repayable to the beneficiary in respect of income they are deemed to have received 

where the basic amount of estate income, if received by a UK resident beneficiary of\an estate is 

paid sums within ITTOIA 2005 ss 657(3), (4) and 680(3), (4). 


Commentary—Simon’'s Taxes C4.118, C4.119. 
Note—This concession was updated in August 2005. 


A15 Dependent relative allowance 


Note—This concession has been classified as obsolete. 


A16 Annual payments (other than interest) paid out of income not 
brought into charge to income tax 


When a person deducts tax from annual payments (including annuities) and the payer does not 

have sufficient income charged to income tax to cover the payment, he has to pay the tax over to 

the Revenue (TA 1988 ss 349(1), 350(1)). 

Where— 

— an annual payment is made in a tax year later than the one in which the payment was due to 
be made, 

— in the year it is made the payer does not have sufficient income charged to income tax to 
cover the payment, 

— the payer is an individual 

but 

— in the year the payment was due the payer did have sufficient income charged to.income tax 
to cover the payment, 

an allowance is made, in fixing the amount to be paid over to the Inland Revenue, equal to the 

tax which the payer would have been entitled to deduct and keep if the payment) had been made 

at the due dates. 

If hardship would otherwise be caused, a similar allowance is made in the case of a trust or 

other non-trading institution not within the charge to corporation tax making such an annual 

payment out of the taxed income of past years. 


Commentary—Simon’s Taxes A4.464. 
Note—The text of this concession is as it appears in IR 1 (January 2000). 


A17 Death of taxpayer before due date for payment of 1a ana 
other liabilities 


TMA 1970 s 86 provides for interest to be charged on the late payment of certain duties. 


Where a taxpayer dies before a charge becomes due and his executors or administrators cannot 
pay the duty before they obtain probate or letters of administration, the relevant due date will be 
the later of — 

— the normal due date; or 

— 30 days from the grant of probate or letters of administration. 


Commentary—Simon’s Taxes A4.625. Jesh DSeRS39 
Note—The text of this concession is as it appears in IR 1 (January 2004). pore 7 Move =\te) Yalta 5S oti 
f TOF OPW Aya ioe 


A18 Change of accounting basis on the merger of professional aii 


Note—This concession has been classified as obsolete. oi douse li sd-binow.t Isdv 
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A19 Giving up tax where there are Revenue delays in using informa- 

tion 

Arrears of income tax or capital gains tax may be given up if they result from the Inland 

Revenue’s failure to make proper and timely use of information supplied by— 

— a taxpayer about his or her own income, gains or personal circumstances; 

— an employer, where the information affects a taxpayer’s coding; or 

— the Department for Work & Pensions, about a taxpayer’s State retirement, disability or 
widow's pension. 

Tax will normally be given up only where the taxpayer— 


— could reasonably have believed that his or her tax affairs were in order; and 

— was notified of the arrears more than 12 months after the end of the tax year in which the 
Revenue received the information indicating that more tax was due, or 

— was notified of an over-repayment after the end of the tax year following the year in which 
the repayment was made. 


In exceptional circumstances arrears of tax notified 12 months or less after the end of the 
relevant tax year may be given up if the Revenue— 


~. failed more than once to make proper use of the facts they had been given about one source 
of income; 

— allowed the arrears to build up over two whole tax years in succession by failing to make 
proper and timely use of information they had been given. 


Commentary—Simon's Taxes A4.614. 


A20 Cessation of trade, profession or vocation 


Note—This.concession has been classified as obsolete. 


A21 Schedule A: deferred repairs: property passing from husband to 
wife (or vice versa) on death 


Note—This concession was withdrawn with effect from 6 April 1995. 


A22 Long service awards 


Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 323. 


A23 Non-domiciled employees of non-resident concerns: reimbursed 
travelling expenses between overseas country and UK 
Note—This concession was superseded by FA 1986 s 37 (see now TA 1988s 195). 


A24. Foreign social security benefits 


Notes—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 ss 645, 681. 


A25 Crown servants engaged overseas 


Note—This concession was classified as obsolete by IR | (January 2004). It has been enacted in ITEPA 2003 s 28. 


A26 Sick benefits 


Note—This concession has been classified as obsolete. 


A27 Mortgage interest relief: temporary absence. from mort- 
gaged property | 
Under the provisions of TA 1988 ss 354, 355, tax relief for interest paid on a mortgage is given 
where the loan is applied for the purchase of a property which, at the time the interest is paid, is 
used as the only or main residence of the borrower. 

Temporary absences of up to a year are in practice ignored in determining whether a property is 


used as an only or main residence. In addition where a person is required by reason. of his 
employment to move from his home to another place; either in the UK or abroad, for a period not 
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expected to exceed four years, any property being purchased with the aid of a mortgage which was 
being used as his only or main residence before he went away, will still be treated as his only or main 
residence, provided it can reasonably be expected to be so used again on his return. Where a person 
has acquired an estate or interest in a property, for example by exchange of contracts, but is 
prevented by his move from occupying it as his home, he will nevertheless be regarded as having used 
the property as his home for the purposes of the concession. Relief will not be given beyond a period 
of four years but if there is a further temporary absence after the property has been reoccupied for 
a minimum period of three months, the four year test will apply to the new absence without regard 
to the previous absence. 


Where a person by reason of his office or employment has moved his home abroad and that office or 
employment is an office or employment of the type specified in TA 1988 s 132(4)(a) (certain offices 
and employments under the Crown), then any property being purchased with the aid of a mortgage 
which has been used as his only or main residence before he went away will still be treated as his 
only or main residence, provided it can reasonably be expected to be so used again on his return. 
If an individual already on an overseas tour of duty purchases a property in the UK in the course of 
a leave period and uses that property as an only or main residence for a period of not less than three 
months before his return to the place of his overseas employment he will be regarded as satisfying 
the condition that the property was being used as his only or main residence before he went away. 
If an individual lets his property while he is absent the benefit of the concession may be claimed, 
where appropriate, if this is more favourable than claiming a deduction in computing the profits or 
losses of a Schedule A business. 


Commentary—Simon’'s Taxes C2.1303. 
Note—This concession has been classified as obsolescent by IR 1 Supp (November 2000). 


A28 Mortgage interest relief: residents of the Republic of Ireland 


Note—This concession has been rendered obsolete by FA 1994 s 81. 


A29 Farming and market gardening: relief for fluctuating profits 


Note—This concession has been rendered obsolete by ITTOIA 2005 s 221. 


A30 Interest on damages for personal injuries (foreign court awards) 
Note—This concession has been rendered obsolete by ITTOIA 2005 s 751. 


A31 Life assurance premium relief by deduction: pre-marriage poli- 
cies: premium relief after divorce 


TA 1988 Sch 14 para I(1) provides for life assurance premium relief to continue after divorce in 
respect of premiums paid by one party on the life of the other if they were married when the policy 
was taken out but were divorced after 5 April 1979. By concession this treatment is extended to 
premiums paid by a divorced person on a policy which was taken out prior to the marriage. 
Commentary—Simon’s Taxes E1.1327. 


Note—This concession was classified as obsolescent by IR 1 Supp (1992). 
Life assurance premium relief was abolished for policies taken out after 13 March 1984. 


A32_ Tax relief for life assurance premiums: position of certain pen- 
sion schemes which are unapproved after 5 April 1980 


TA 1970 s 19(4)(b) (which allowed life assurance premium relief on certain non-qualifying policies) 
and s 393(2)(b) (which protected the policyholder from any tax charge on policy gains) were 
repealed with effect from 6 April 1980 as part of the series of measures introducing the-new tax 
code for superannuation. The result is that premium relief may not be available for 1980-81 and 
future years and there may be a charge to tax on the surrender etc of the policy. In order to continue 
the protection afforded by these provisions the Inland Revenue will continue to give relief as though 
they were still in force. The concession will not apply in the case of a policy issued in connection 
with a retirement benefit scheme established after 5 April 1980. y eb | ns! 


Commentary—Simon’s Taxes E7.205. TYAN BE 745° 1 
Note—This concession was classified as obsolescent by IR 1 Supp (1990). + OL MVSITVOlin 
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A33 Lump sum retirement benefits: changes after 5 April 1980 


Lump sum benefits from “closed” or “frozen” pension schemes which have not sought approval 

under FA 1970 may continue to enjoy the exemption from tax as employment income under ITEPA 

2003 Part 2 (and under Schedule E prior to April 2003) which ceased with the repeal of TA 1970 

Chap IT, Part 1X with effect from 6 April 1980. 

Commentary—Simon’s Taxes E7.271. 

Note—The text of this concession is as it appears in IR 1 (January 2003). This concession was classified as obsolescent by 
IR | Supp (1990). 


This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 2 with effect 
for the tax year 2009-10 and subsequent tax years. 


A34 Ulster savings certificates: certificates encashed after death of 
registered holder 


Berner concession was classified as obsolescent by IR 1 Supp (November 1998) and is superseded by ITTOIA 2005 
s 693. 


A35 Mortgage interest relief: year of marriage 
Note—This concession was superseded by FA 1993 s 57 from 16 March 1993 and was classified as obsolete by IR | (1993). 


A36 Close companies in liquidation: distributions in respect of 
share capital 


Note—Close company apportionment rules were abolished by FA 1989. This concession has been classified as obsolescent 
by IR 1 Supp (November 2000). 


A387 Tax treatment of directors’ fees received by partnerships and 
other companies 


1 Where fees are received in respect of directorships held by members of a professional 
partnership they are in strictness assessable on the individual partners as employment income. It 
is however the practice of HMRC to accede to a request from the partnership for the inclusion 
of the fees as receipt of the profession provided that— 


(a) the directorship is a normal incident of the profession and of the particular practice 
concerned; 

(b) the fees are only a small part of the profits; and 
(c) under the partnership agreement the fees are pooled for division among the partners. 
Partnerships seeking such treatment are expected to provide HMRC with a written undertaking 
that directors’ fees received in full will be included in the gross income or receipts of the basis 
period, whether or not the directorship is still held in the year of assessment and whether or not 
the partner concerned is still a partner. 
2 It is also the practice of HMRC that, where a company has the right to appoint a director to 
the board of another company, by virtue of its shareholdings in, or a formal agreement with, the 
second company then, provided the director is required to hand over to the first company any 
fees or other earnings received in respect of his directorship with the second company and does 
so, and the first company is chargeable to corporation tax and agrees to accept liability on the 
fees, those fees are treated as income of the company and not of the director, and tax is not 
deducted from the fees under PAYE. Where the first company is chargeable not to corporation 
tax but to income tax (for example, if it is a non-resident company not trading through a branch 
or agency in the UK) and agrees to accept liability, tax is deducted at the basic rate of income 
tax from the fees. 

3 With effect from 6 April 1980, the practice described in the previous paragraph will be 

extended to the case where the first company has no formal right to appoint the director to the 

board but the director is nevertheless required to (and does) hand over his fees to that company, 
provided it is— 

(a) a company resident in the UK liable to UK corporation tax or, if non-resident, is trading 
through a branch or agency in the UK so that its income is chargeable to corporation tax 
under TA 1988 s 11 and the fees are included in that income; and 

(b) not a company over which the director has control. (For this purpose “control” has the 
meaning given to it by [TA 1988 s 840], but in determining whether the company is 
controlled by the director the rights and powers of his spouse or civil partner, his children 
and their spouses or civil partners and his parents will also be taken into account.) 


Commentary—Simon's Taxes E4.403; E4.230, E4.203. ' j 
HMRC Manuals—Company taxation manual, CTM2140, 2150 (operation of the concession). 
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Employment income manual, EIM02500, 02501 (issue of an “NT” coding for the following income tax year where the 
conditions of paragraph | are satisfied). ? 
Note—The text of this concession is as it appears in HMRC Extra-Statutory Concessions (August 2005). 


A38 Retirement annuity relief: death and disability benefits 


Where an individual is treated as in pensionable employment solely because provision is made under 
a scheme or arrangement existing on 14 October 1980 fully or partly at the cost of the employer, for 
a benefit in pension form payable only on death or disability, the employment will be treated as 
non-pensionable for any tax year in which the individual has not become entitled to benefit as a 
result of that provision. In accordance with the provisions of TA 1988 s 619(4), the individual will be 
entitled to pay a retirement annuity premium in the following tax year and, within that same year to 
elect to have it related back for tax purposes to the previous year, and set against the earnings from 
the employment for that year subject to the limits on relief in force. 


Relief will be available on a year to year basis for the period of employment or until benefit 
becomes payable as a result of death or disability. The employment in the tax year in which such a 
contingency occurs will be regarded as pensionable and retirement annuity relief will not be 
available for that year, but no attempt will be made to recover retirement annuity relief already 
given for earlier years in the same employment. 

Commentary—Simon's Taxes E7.302. 


Note—This concession was classified as obsolescent by IR 1 Supp (1991). 
This concession only applies to persons who hold retirement annuity contracts made before 1 July 1988. 


A39 Exemption for Hong Kong officials: extension. of TA. 1988 
S 320 relief 18D < 


Note—This concession was classified as obsolete by IR 1 Supp (November 1998). It is replaced with effect from 1 July 1997 
by the Hong Kong Economic and Trade Office (Exemptions and Reliefs) Order, SI 1997/1334. 


A40 Adoption allowances payable under. the Adoption. Allowance 
Regulations 1991 and Adoption (Scotland) Act 1978 s 51 


Income tax is not charged on adoption allowances paid under the provisions of the Adoption 
Allowance Regulations 1991 or schemes approved by the Secretary of State for Scotland under 
Adoption (Scotland) Act 1978s 51. 


Commentary—Simon’'s Taxes B8.605. 


A41 Qualifying life assurance policies: statutory conditions 


Life assurance policies which contain minor technical infringements of the qualifying conditions 
in TA 1988 Sch 15 cannot strictly be treated as qualifying. Similarly, under TA 1988 Sch.15 
para 21(1), policies in respect of insurances made on or after | April 1976 (or varied on or after 
that date) are not qualifying policies unless they have been certified as such by. the Board, or 
conform to a certified standard form. 


In certain circumstances, the Board may be prepared by concession to relax the strict statutory 
conditions. These relaxations are as follows— 


(a) where, under TA 1988 Sch 15 para 1(8), the commencement date of a policy is back-dated by 
not more than three months, for the purposes of testing varied or substituted policies under 
para 17(2) of the same Schedule, calculating the chargeable event period under TA: 1988 
s 540(1) and applying the “clawback” provisions of TA 1988 ss 268~270, the earlier date will 
be treated.as the date on which the assurance is made; Lod Ju 
a reduction in premium level in the first year of a policy will not be regarded as a significant 
variation, provided that the reduction leads to an appropriate reduction in the sum assured 
and that any excess of premium is used to pay further premiums within the first.year of the 
policy or returned to the policyholder or retained by the insurer, with no value being credited 
to the policyholder; 1 a Sneath elt a 
certain trivial infringements of the qualifying rules may be disregarded. In such cases, the 
insurer will be required to give written confirmation that all reasonable steps have been taken 
to ensure that such errors will not be repeated; and ee 
(d) a policy in respect of an insurance made on or after 1 April 1976 (or varied on or after that 
date) which has not been certified by the Board, but which is capable of certification, may be 
certified as a qualifying policy from the date when the insurance was made (or the policy 
varied) and any premium relief already given will normally not be recovered. Uncertified 
policies which are not capable of being certified will normally be regarded as non-qualifying 
policies from commencement or, where appropriate, the time at which uncertifiable wording 
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Commentary—Simon’s Taxes E1.1320, E1,1321,-E1.1325, E1.1326, E1.1350. 


A42 Chargeable events: loans to policyholders 


Note—This concession was classified as obsolescent by IR 1 Supp (1992) and obsolete by IR 1 Supp (November 1998). 
Retirement annuity contracts ceased to be available from 1 July 1988. 


A43 Interest relief—investments in. partnerships, | co-operatives, 
close companies, and employee-controlled companies 


1 Under TA 1988 ss 360-363, income tax relief is available for interest paid by an individual on 

a loan taken out to invest in, or on-lend to, a partnership, a co-operative, a close company, or an 

employee-controlled company. The relief is subject to various conditions, and ceases to be 

available when those conditions are no longer met. 

2 Relief is also reduced or withdrawn (following s 363) if the borrower recovers any capital from 

the business without using it to repay the loan—for example by selling or exchanging the interest 

or shares in that business. Strictly, therefore, relief ceases to be due where— 

(a) a partnership is incorporated into a co-operative, a close company, or an employee- 
controlled company; or 

(b) shares in a co-operative, a close company, or an employee-controlled. company are 
exchanged for, or replaced by, shares in any one of these kinds of company; or 

(c) there is a partnership reconstruction involving a merger or demerger. 

3 Under the terms of this concession, relief for interest on a loan to an individual will not be 

discontinued in the three kinds of circumstances described above where, in relation to that 

individual, the conditions for relief would have been met if the loan had been a new loan taken 

out by that person to invest in the new business entity. The rules restricting or withdrawing relief 

where the borrower recovers any capital from the business continue to apply in the normal way. 


A44 Education allowances under Overseas Service Aid Scheme 


Income tax will not be charged on certain education allowances payable to officers in the public 
service of certain overseas territories where, as part of an agreement under the Overseas Service Aid 
Scheme, the UK Government has undertaken to exempt such allowances from UK income tax. 


Commentary—Simon’s Taxes E4.325. 
Note—This concession was classified as obsolescent by HMRC in August 2005, 


A45 Life assurance policies: variation of term assurance policies 


If under a term assurance for a term of 10 years or less— 

(a) the original sum assured is reduced to less than half; or 

(b) the term is extended to cover an additional period (but the total term is still not more than 
10 years); 

any resulting reduction in the rate of premium to less than half is not treated as leading to the 

disqualification of the policy under the rules set out in TA 1988 Sch 15 paras 17(2)(b) and 18. 


Commentary—Simon’s Taxes E1.1325. 


A46 Variable purchased life annuities: carry forward of excess of 
capital element 


Commentary—Simon's Taxes B8.433. als ¢ Va 
Note—This concession was legislated as ITTOIA 2005 s 719(5) for individuals and now only applies where the annuity is 
held by a company (see concession C35). 


A47 House purchase loans made by life offices to staffs of insur- 
ance associations 


Under TA 1988's 548, a loan made by a life office to a policyholder in connection with a life policy 
is normally treated for tax purposes in the same way as a surrender of rights under the policy. This 
does not, however, apply where (inter alia) the policy is a qualifying life policy and the loan was 
made before 6 April 2000 by the life office to one of its own full-time employees to buy a house. By 
concession, the same may apply for such a loan by.a life office to a full-time employee of certain 
insurance associations whose function is to serve the insurance market. 


Commentary—Simon’s Taxes B8.649. me 
Note—This concession was Classified as obsolescent by IR 1 Supp (November 2000). 
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A48 Transfer of control and management of a partnership outside 
the UK 


Note—This concession was classified as obsolete as a result of the abolition of stock relief by FA 1984s 48. 


A49 Widow’s pension paid to widow of Singapore nationality, resi- 
dent in the UK, whose husband was a UK national employed as a 
Public Officer by the Government of Singapore 

TA 1988 ss 614, 615 exempt from tax certain overseas pensions, including pensions paid by the 
UK Government to non-residents in respect of public service with the governments of former 
colonies. TA 1988 s 616 extends this relief to UK residents, in receipt of pensions transferred to 
the care of the UK Government, by the Governments of Zambia, Malawi and Trinidad and 
Tobago. This sub-section should be extended to exempt from tax widows’ pensions paid to 
widows of Singapore nationality, who are resident in the UK and whose husbands were UK 
nationals employed in the service of the Government of Singapore. 


Commentary—Simon’s Taxes E4.314. 


A50 Job release scheme 


Note—This concession has been classified as obsolete. 


A51 Repayment supplement: life assurance premium relief 
The repayment supplement provisions of TA 1988 s 824 are to apply as if the payments were 
repayments of income tax where:— 


(a) excessive clawback under TA 1988 ss 268 and 269 is payable to an individual, or 
(b) relief not obtained by deduction has been claimed and payment is made under TA 1988 Sch 14 
para 6(1). 


Commentary—Simon's Taxes A4.203. 
Note—This concession was classified as obsolescent by IR 1 Supp (1990). 


A52 Maintenance payments: concessionary relief 


Note—This concession has been classified as obsolete. 


A53 Stock relief: business passing on the death of a trader 


Note—This concession was classified as obsolete as a result of the abolition of stock relief by FA 1984 s 48. 


A54 Members of Parliament: | accommodation — allowances 
and expenses 


Note—This concession was made as a transitional arrangement and is now obsolete. 


A55 Arrears of foreign pensions 


Neiranes concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 ss 575(2)(C), 


A56 Benefits in kind: the tax treatment of accommeda tant in Scot: 
land provided for employees : 


1 ITEPA 2003 s 102 (formerly TA 1988 s 145) charges to tax in certain circumstances the benefit 
of living accommodation provided by reason of a person’s employment. The charge is based 
either on the rent paid by the person providing the accommodation, or the PROPER “annual 
value” if greater, less any amount made good by the employee. 

2 Annual value is defined in ITEPA 2003 s 110 (formerly TA 1988 s 837) i in terms dinailse to the 
definition of “gross value” for rating purposes in the General Rate Act 1967..In practice, 
therefore, a property’s gross rateable value may be taken as its annual value for ITEPA. 2003 
ss 105, 106 (formerly TA 1988 s 145) purposes where the property is situated in the UK. 
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3 To avoid unfairness as between taxpayers in different parts of the UK, the Revenue will not 
assess the benefit arising on property in Scotland in accordance with the 1985 Scottish rating 
revaluation figures. 

4 Instead, the existing 1978 valuations will form the basis of assessment for existing properties 
for 1985-86 and 1986-87. For 1987-88 and subsequent years and for new properties the Revenue 
will scale back the 1985 figures by the average increase in rateable values in Scotland between 
1978 and 1985 (170 per cent); (for example a 1985 gross rateable value of £270 will be reduced to 
£100 for the purposes of s 33). 

5 Additional yearly rent which is required for properties costing over £75,000 by ITEPA 2003 
s 106(2) Step 2 is unaffected. 


Commentary—Simon’s Taxes E4.613. 
Note—The text of this concession was updated in August 2005. 


A57 Suggestion schemes 


Notes—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 ss 321, 322. 


A58 Travelling and subsistence allowance when public transport dis- 
rupted 


Notes—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 245. 


A59 Disabled persons’ home to work travel 


Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 ss 246, 247. 


A60 Agricultural workers’ board and lodgings 


Income tax will not be charged on the value of free board and lodging provided for agricultural 
workers by their employers despite any entitlement to take a higher cash wage in lieu provided by the 
Agricultural Wages Acts, where all the following conditions are satisfied— 

(a) the worker is not a director and is in lower-paid employment as defined at ITEPA 2003 
iia 

(b) the contract with the employer provides for a net cash wage with free board and lodgings; 

(c) where the board and lodging is not provided in the farmhouse, the employer has a contract with 
a third party for its provision and payments under the contract are made direct to the third 
party. 

Where instead of being entitled to a net cash wage and free board and lodgings, the worker is 

entitled to a gross cash wage, he is assessable on the gross amount, even if the employer, with his 

agreement, deducts a sum to pay for his board and lodgings in the farmhouse or elsewhere. 

Commentary—Simon's Taxes E4.441. 


Note—This concession will be withdrawn with effect from 1 April 2010. See the HMRC Technical Note, “Withdrawal of 
Extra-statutory Concessions’, published April 2009. 


A61 Clergymen’s heating and lighting etc expenses 


Where a clergyman or minister of any religious denomination is provided, in consequence of his 
being the holder of such office, with a residence in premises owned or leased by a charity or 
ecclesiastical corporation from which to perform his duties, no tax is charged on sums paid on 
his behalf or reimbursed in respect of heating, lighting, cleaning and gardening expenses which 
are the contractual liability of the clergyman or minister. 

Where an allowance is paid to the clergyman etc to meet such costs it will not be taxed except to 
the extent that it exceeds the costs actually incurred. 

The concession does not apply where the clergyman or minister is not in lower-paid employment 
as defined at ITEPA 2003 s 217(1). 


Commentary—Simon’s Taxes E4.412, E4.712. 
Note—The text of this concession is as it appears in IR | (January 2004). 


A62 Pensions to employees disabled at work 
Note—This concession was classified as obsolete by IR | (January 2004). It has been enacted in ITEPA 2003 s 644. 
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A63 External training courses: expenses borne by employer 


Note—This concession was superseded by TA 1988 ss 200B-200D which were introduced by FA 1997s 63 with effect from 
1997/98. This concession was classified as obsolete by IR 1 Supp (November 1998). 


A64 External training courses: expenses borne by an employee 
Note—This concession has been classified as obsolete by IR 1 Supp (November 2000). 


A65. Workers on offshore oil and gas rigs or platforms: free transfers 
from or to mainland 
Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 305. 


A66 Payments for employees journeys home: late night travel and 
breakdown in car sharing arrangements | 
Notes—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 248. 


A67 Payments to employees moved to higher cost housing areas 


Note—This concession was withdrawn with effect from 6 April 1993 and replaced by the statutory relief under TA 1988 
ss 191A, 191B, Sch 11A, except for certain employees who had entered into a firm commitment to move before 6 April 
1993 and started work at the new location before 2 August 1993. A67 was classified as obsolete by IR 1 (August 2002). 


A68 Payments out of a discretionary trust which are taxable as 
employment income 


Employee trusts are discretionary trusts created by funds provided by employers for the benefit 
of their employees, past, present or future, or for the benefit of any dependants or relations of 
such employees. Where a payment made by the trustees in exercise of any discretion.is treated as 
being assessable to tax as employment income, TA 1988 s 687(2) does not operate to give the 
recipient credit for the tax at the rate suffered by the trustees. This means the payment is 
effectively taxed twice. 


Subject to a claim by the trustees and the conditions set out below, a payment will be made to 
them equal to the lesser of— 


(a) tax on the total payments made in any year of assessment which are treated as employment 
income in that way; the rate of tax being the rate applicable to trusts in force for that year, 
and 

(b) the total tax which the trustees would have available under s 687(3) to set against any 
payments made in that year to which s 687(2) applied (so far as not already allowed), the 

tax pool”. 

The conditions are that the trustees must— 


have submitted, for each year for which tax has entered the “tax pool”, a return of all trust 
income received and all payments made to. beneficiaries, 

supply evidence that they have paid (by deduction or otherwise) tax of at least the Smoudtt to 
be paid to them, and 

agree that the “tax pool” should be reduced by the amount to be paid. | Na 

we the payment is compensation for the lack of a credit to the alg: rae. s oer ate no 
repayment supplement will be added to it. 


Commentary—Simon's Taxes C4.226. 
Note—This concession was updated in August 2005, 


A69 Building societies: conversion to company status 


When a building society converts to company status under the: Building Sabie: Act 1986, 
certificates of non-liability to tax and declarations by investors given or made prior to 
conversion which satisfy the conditions of the Income Tax (Building Societies) (Dividends and 
Interest) Regulations 1990, will be treated as having been paren or r made to ine SA SEK 
company. | SAIS. SOA 


Commentary—Simon's Taxes D7.830. d i> asveanuieecomodeid T 
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A70 Small gifts to employees by third parties and staff Christ- 
mas parties 


Ropes Hs concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 ss 264, 270 
an : 


A71 Company cars: family members and shared use 
Notes—This concession was classified as obsolete by IR | (January 2004). It has been enacted in ITEPA 2003 ss 148, 169. 


A72 Pension schemes and accident insurance policies 
Note—This concession was classified as obsolete by IR | (January 2004). It has been enacted in ITEPA 2003 s 307. 


A73 Lloyd's Underwriters: repayment of tax withheld where there is 
an overall loss 


Note—This concession is now obsolete as a result of the Lloyd’s Underwriters (Schedule 19A to the Income and 
Corporation Taxes Act 1988) Regulations, SI 1990/2524 which amended TA 1988 Sch 19A para 2A with effect for 


1988-89 and subsequent years of assessment and is now superseded by FA 1993 Sch 19 para 13 with effect for 1992-93 
and subsequent years of assessment. 


A74 Meals provided for employees 


Notes—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 317. 


A75 Theatrical entertainers 


The earnings of theatrical entertainers were before 6 April 1990 generally taxed under Schedule D. 
But “standard contracts”, which are widely used for theatrical engagements are generally contracts 
of employment and the earnings from them are properly taxable as employment income. From 


6 April 1990 earnings from engagements under. “standard contracts”, which are contracts of 


employment, and from other contracts of employment, are taxed under employment income except 

where a theatrical entertainer can claim reserved trading income (formerly Schedule D) status in 

accordance with the conditions below. In such cases income from theatrical performances, under 

“standard contracts” or under any other contract of employment, will continue to be taxed as 

trading income. 

Entertainers qualify for reserved trading income status where one of the following conditions is 

satisfied 

either— 

—. Schedule D assessments have been made in respect of income from. engagements as a theatrical 
entertainer for at least the three tax years 1986-87, 1987-88 and 1988-89, and an assessment 
for at least one of those years has been based on accounts or a return of income for that year 
submitted before 31 May 1989, 

or 5 

— Schedule D assessments have been made in respect of income from engagements as a theatrical 
entertainer for at least three of the years 1979-80 to 1988-89 provided that— 

— there has been a satisfactory history of Schedule D treatment, and 

— accounts or returns of income for all relevant years up to and including 1986-87 were submitted 
before 31 May 1989, and 

— the entertainer’s last theatrical engagement which started before 6 April 1990 was dealt with 
under Schedule D (whether or not it ended before that date). 

These conditions mean that a theatrical entertainer starting in the profession after 5 April 1987 

cannot qualify for reserved trading income status. 

Entertainers qualifying for reserved trading income status will only be assessed under Schedule D so 

long as they continue to meet their tax obligations satisfactorily, and continue their professional 

activities without a break. If, following a break, professional activities are resumed, employment 
income treatment will apply to any income from. a contract of employment. 

For the purposes of this concession— 

“standard contract” means a standard contract agreed between theatrical employers and the 
British Actors Equity Association (Equity), 

— “theatrical entertainer” means an actor, singer, dancer, musician or other theatrical entertainer, 
and includes stage managers, 

~ © “break’’ in professional activities means a cessation agreed under the trading income rules 

between HMRC and the theatrical entertainer. 


SOSA 


A76 Extra-statutory concessions 11446 


This concession was announced, in a letter to Associations representing theatrical entertainers and 
employers, on 25 June 1989. 


Note—The text of this concession was updated in August 2005. 


A76 Business expansion scheme and enterprise investment 
scheme: subscriber shares 


Note—This concession is withdrawn for shares issued after 5 April 1998 further to the changes introduced by FA 1998 
Sch 13 para 8(1) (IR Press Release 30-11-98). It was classified obsolete by IR 1 Supp (November 1998). 


A77 Motor mileage allowances paid to volunteer drivers 


Note—This concession is of no application for 1995/96 and later years. It was classified as obsolete by IR 1 Supp 
(November 1998). 


A78 Residence in the UK: accompanying spouse 


1 The residence and ordinary residence status of a husband and wife is determined independ- 

ently but the circumstances of one spouse may, in certain situations, be taken into account when 

determining the residence status of the other. This can apply when one spouse goes abroad for 

full-time employment, or to work full-time in a trade, profession or vocation, and is regarded as 

not resident and not ordinarily resident from the day following departure to the day before 

return. The following concession applies where an individual in this position is accompanied, or 

later joined, by his or her spouse who is not in full-time employment (or working full-time in a 

trade, profession or vocation) abroad. 

2 Where the accompanying spouse is abroad for a complete tax year and interim visits to this 

country do not amount to— 

— 183 days or more in any tax year; or 

— an average of 91 days or more in a tax year (the average is taken over the period of absence 
up to a maximum of four years); 

then the accompanying spouse’s liability to UK tax which is affected by residence, for the years 

of departure and return at the beginning and end of the period spent abroad, will be determined 

by reference to the period of his or her residence here during the year. 


3 For years up to and including 1992-93 a further condition applied. If accommodation in the 
UK was available for the accompanying spouse’s use, the tax treatments set out in para 2 above 
would apply where no visits were made to the UK between the date of departure and the 
following 5 April or, for the year of return, between 6 April and the date of return. 


4 In addition, for years up to and including 1992-93, the accompanying spouse who had 
available accommodation in the UK would be regarded as not ordinarily resident from the day 
after leaving the UK to the day before the date of return, provided that the absence was for three 
years or more and visits here averaged less than 91 days a tax year. If the absence abroad was 
expected to be for three years or more but was cut short because the period of the spouse’s 
employment was terminated unexpectedly, the shorter absence might qualify for this treatment 
provided that it included a complete tax year and any visits to the UK averaged less than 91 days 
a tax year. 


Commentary—Simon’s Taxes E6.130. ‘ 
Note—The text of this concession is as it appears in IR | (January 2000). 


A79 Tax exempt special savings accounts (TESSAs) 


Note—This concession was classified as obsolete in August 2005. 


A80 Blanket partnership continuation elections 


Note—This concession has been classified as obsolete. 


A81 Termination payments and legal costs 


1 In taking legal action to recover compensation for loss of employment, employees may succeed 
in recovering from the former employer some or all of their legal costs. This may occur either 
because the employee is successful in the court action or because a settlement is reached which 
provides that costs be reimbursed. 


2 In the Inland Revenue’s view any payments made by way of recovery of costs are assessable to 
income tax as is the compensation which the former employer has agreed or is obliged to pay. 
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The charge to tax arises under ITEPA 2003 ss 401-406 (formerly TA 1988 s 148). This applies to 
payments made directly or indirectly in connection with the termination of the holding of an 
office or of employment. 


3 No deduction is strictly allowable for the legal costs which the former employee or office 
holder may incur in pursuing the former employer for wrongful dismissal. 


4 However, the Inland Revenue have decided that in the following circumstances tax will not be 

charged on payments of costs to the former employee or office holder. 

5 In cases where the dispute is settled without recourse to the courts, no charge will be imposed 

on payments made by the former employer— 

— direct to the former employee’s solicitor; and 

— in full or partial discharge of the solicitor’s bill of costs incurred by the employee only in 
connection with the termination of his or her employment; and 

— under a specific term in the settlement agreement providing for that payment. 

6 In cases where the dispute goes to court, no charge will be imposed on payments of costs made 

by the former employer, even where these are made direct to the employee, in accordance with a 

court order (whether this is made following judgment or compromise of the action). 

7 This concession applies only to legal costs. It does not apply to other professional costs 

eg accountancy fees nor to legal costs incurred over and above the amount which the former 

employer may pay in the circumstances mentioned. Inspectors of taxes may ask to see 

documentary evidence in support of a claim that a payment by a former employer meets the 

necessary requirements as outlined above. 

Revenue Interpretation RI 61—Termination payments and legal costs. 

Press releases ete-—Law Society 3-11-93 (where the solicitor’s bill relates to other matters as well as to the termination costs, 


the amount relating to the termination must be clearly identifiable in the bill). 
Note—The text of this concession is as it appears in IR | (January 2004). 


A82 Repayment supplement to individuals resident in EC mem- 
ber states 


1 TA 1988 s 824 provides, in certain circumstances, for repayment supplement to be paid where 
income tax paid for a year of assessment for which an individual was resident in the UK is 
repaid. Under this concession, repayment supplement will also be paid where income tax paid 
for a year of assessment for which an individual was resident in an EC member state other than 
the UK is repaid, provided that the other conditions of s 824 are satisfied. 

2 The concession will also apply to repayments of income tax which have been made to 
individuals since 12 July 1987 where the tax relates to a year of assessment for which they were 
resident in an EC member state other than the UK. Claims should be submitted to— 

Centre for Non-residents (Nottingham), Fitz Roy House, PO Box 46, Nottingham NG2 1BD; or 
Centre for Non-residents (Bootle), St John’s House, Merton Road, Bootle, Merseyside L69 9BB. 
3 The concession will also apply to partnerships, the trustees of a settlement and personal 
representatives within the meaning of FA 1981 s 111. This concession does not apply to other 
non-resident taxpayers. 

Note—Under TA 1988 s 824 as amended by FA 1994s 196, Sch 19 para 41, the payment of repayment supplement no 


longer depends on an individual’s residence status. 
This concession was updated in August 2005. 


A83 Benefits under permanent health insurance policies 


Note—This concession superseded Concession A26 with effect where a policy holder first becomes entitled to certain 
insurance benefits after 5 April 1994, and is itself rendered obsolete by TA 1988 s 580A introduced by FA 1996 s 143(1). 


A84 Allowances paid to detached national experts 


Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 304. 


A85 Transfers of assets by employees and directors to employers 
and others (see also Inland Revenue Tax Bulletin April 1995) 
Note—This concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 s 326. 


A86 Blind person’s allowance 


When a person becomes entitled to the blind person’s allowance by being included on a register 
compiled under the National Assistance Act 1948 s 29, then he or she shall (subject to the 
normal time limits for claims) also be given the blind person’s allowance for the previous year if, 
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at the end of that previous year, he or she had already obtained evidence of blindness (such as an 
ophthalmologist’s certificate) upon which the registration was subsequently based. 


Note—The text of this concession is as it appears in IR 1 (January 2000). 


A87 Loss relief on accounts basis 


Note—This concession was classified obsolete by IR 1 Supp (November 1998). 


A88 Cessation adjustment where loss relief has been allowed on 
accounts basis 
Note—This concession was classified obsolete by IR 1 Supp (November 1998). 


A89 Mortgage interest relief: Property used for residential and busi- 
ness purposes 


Where tax relief for interest paid on a loan to buy the borrower's home is given under the provisions 
of TA 1988 s 353 no deduction is allowed for any of the interest on the loan in.a computation of 
profits or losses for the pur poses of a Schedule A or Schedule D Case I or IT business (see s 368(4)). 
Conversely, where a deduction is allowed under Schedule A or Schedule D. Case I or II no relief can 
be claimed under s 353 (see s 368(3)).. By concession, however, relief for interest on a loan to buy a 
property used for both residential and business purposes in the circumstances set out below may be 
allowed in part under s 353 and in part as a deduction in computing profits or losses. 


Similarly, where tax relief for interest paid on a loan to buy the borrower's home is given under the 
provisions of TA 1988 s 369—the mortgage interest relief at source (MIRAS) arrangements—no 
deduction is allowed for any of the interest on the loan in a computation of profits or losses for the 
purposes of a Schedule A or Schedule D Case I or II business (see s 369(3)). By- concession, 
however, relief for interest on a loan to buy property used for both residential and business purposes 
in the circumstances set out below may be allowed in part under the MIRAS ar rangements and in 
part as a deduction in computing profits or losses, provided the interest on the loan is “relevant loan 
interest” within the terms of s 370. 


The circumstances in which this concession applies are as follows. 


Where a part of a property, which is the borrower's only or main residence, is used exclusively for 
business purposes the loan in question may be apportioned on the basis of the proportion of the 
property so used. Mortgage interest relief may then be claimed for the interest on the part of the 
loan attributable to residential use and a deduction may be allowed for the interest on the part of 
the loan attributable to business use. 


Where a part of a property, which is the borrower’s only or main residence, is only sometimes used 

for business purposes (but for a significant amount of time and then exclusively) the loan in question 
may be apportioned on any reasonable basis that takes account of both the proportion of the 
property so used and the duration of such use. Mortgage interest relief may then be claimed for the 
interest on the part of the loan attributable to residential use and a deduction may be allowed for 
the interest on the part of the loan attributable to business use. 


Commentary—Simon's Taxes E1.826. 
Note—This concession has been classified as obsolescent by IR 1 Supp (November 2000). 


A90 Jobmatch pilot scheme 


Note—This concession has been classified as obsolete. 


A91 Living accommodation provided by reason of ‘employment 


This concession applies to living accommodation treated as earnings under ITEPA 2003 Part 3, 
Chapter 5. Where ITEPA 2003 s 106 applies and the cash equivalent of the benefit of the 
accommodation is calculated by reference to the,annual rent the property. might. fetch on the 
open market, the Inland Revenue will disregard “the additional yearly rent”. If * the candice! 
yearly rent” is disregarded then the amount of “the excess rent” is deettied? to be 


Commentary—Simon's Taxes F4.412. : Y eipresaone aa 
Note—This concession is as shown in IR 1 (January 2004). 


A92 Tax-exempt special Sins accounts pus ‘European 
authorised institutions | 396" 02T9q 5 


‘eb He ssbrmdystigrmieo 
Note—This Concession was classified as obsolete by IR 1 (August 2002). faimmbtototen irnitf Sees eevios: 
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A493 Payments from offshore trusts to minor, unmarried child of 
settlor: claim by settlor for credit of tax paid by trustees 


income arising to a trust within the scope of TA 1988 s 686 is charged to tax on the trustees at 
he rate applicable to trusts or the Schedule F trust rate. Where such income is distributed to or 
or the benefit of an unmarried minor child, of the settlor, it is treated as the income of the 
oe and becomes chargeable on them for the year in which it is distributed under TA 1988 


TA 1988 s 687 provides for the settlor of a resident trust to be given full credit against tax due 
rom them under s 660B for tax paid by the trustees at 'the rate applicable to trusts in respect of 
ncome distributed. TA 1988 s 687 does not, however, apply where the trustees exercise their 
liscretion outside the UK. The settlor of such a trust could therefore be liable to tax under 
; 660B without being able to claim credit against their liability for any tax paid by the trustees. 


3y concession, the settlor will be able to claim credit against their liability to tax under s 660B 
or tax paid by the trustees, as if the payments out of UK income were from a UK resident trust. 
This will apply to the extent that the distribution is made out of income which arose to the 
rustees not earlier than six years before the end of the year of assessment in which the 
listribution was paid. 

‘or this purpose, the distribution will be treated as having been made rateably out of the total of 
he various sources of income arising to the trustees on a last in first out basis. Credit will be 
riven to the settlor for the tax paid by the trustees on the income to the extent that— 

the distribution is regarded as being made from income chargeable to UK tax; and 


such income has not previously been allocated to earlier distributions on a last in, first out 
basis. 


his concession will only apply where the trustees— 


have made trust returns, giving details of all sources of trust income and payments made to 
beneficiaries for each and every year for which they are required; and 

have paid all tax due, and any interest, surcharges and penalties arising; and 

keep available for inspection any relevant tax certificates. 


“redit will be granted to the settlor on a claim made within five years and ten months of the end 
‘f the year of assessment in which the beneficiary received the payment from the trustees. 


No credit will be given for UK tax treated as paid on income received by the trustees which 
vould not be available for set-off under s 687(2) if that section applied, and that tax is not 
epayable (for example on dividends). However, such tax is not taken into account in calculating 
he gross income treated as taxable on the settlor under this concession. 


‘ommentary—Simon's Taxes C4.320. 
Yote—The text of this concession is as it appears in IR 1 (January 2000). 


\94 Profits and losses of theatre backers (angels) 


\n individual who backs a theatrical production, except where such backing activity forms part 
fa trade or profession within the theatre industry, is a theatre “angel”. If the show is 
uccessful, the money is first repaid, and then the angel receives a share of any profit. If the 
how fails, the angel may lose not only the hope of a return on the money but also all or part of 
he original investment. Any return’ a theatre angel receives over and above the original 
nvestment is strictly assessable under ITTOIA 2005 s 683, and the capital gains tax rules apply 
o losses. 

Yespite the strict rules, UK resident angels may, in respect of any particular transaction, treat 
ofits under ITTOIA 2005 s 687, and losses under ITTOIJA s 872. Where this concessionary 
reatment is given, any loss in respect of that transaction cannot also qualify as a capital loss. 
Jnincorporated payers who make payments liable under Schedule D Case III have the right, but 
sually no obligation, to deduct tax. Incorporated payers will always have an obligation to 
leduct tax. The Revenue will not however insist on deduction of tax from payments to theatre 
ngels for their theatrical investments if the angel’s usual place of abode is in the UK. Payers 
vho do exercise their right to deduct tax under TA 1988 s 349(1) must account to the Revenue 
or the tax. 


‘ommentary—Simon's Taxes B8.607. 
lote—This concession was amended in August 2005. 


\95 Small lump sum retirement benefits schemes 


Vhere a person— 


has paid contributions in, or for, any year of assessment to a retirement annuity contract or 
to a personal pension scheme out of general earnings chargeable to tax as employment 
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income under ITEPA 2003 Part 2 (formerly under Schedule E) from an office or employ- 
ment, or out of income from any property which is attached to or forms part of those 
general earnings; and 
~ has, for the same year of assessment and in respect of the same office or employment 
accrued lump sum retirement benefits under a relevant lump sum retirement. benefits 
scheme; 
any tax relief given for the contributions paid by that person to the retirement annuity contract 
or personal pension scheme will not be withdrawn provided that, under the rules of the relevant 
lump sum retirement benefits scheme, for the period in question— 


he or she waives entitlement to the lump sum retirement benefits; or 
— no lump sum retirement benefits accrue; and 
— the retirement annuity contract or the arrangements under the personal pension scheme are 
not cancelled. 
For these purposes a relevant lump sum retirement benefits scheme means a retirement benefits 
scheme which is approved as an exempt approved scheme under TA 1988 Part XIV Chap I; and 


under the rules of which the only benefit which may be provided on retirement (other than 
benefits from any additional voluntary contributions) is a lump sum which does not exceed 
£400 for each year of pensionable service; and 

— whose rules provide for no such lump sum to accrue (or for that lump sum to be waived) in 
respect of any period for which the person has paid contributions to a retirement annuity 
contract or to a personal pension scheme. 

References to contributions paid by a person should be taken to include any made by an 

employer (for the benefit of that person) to a personal pension scheme. 

Commentary—Simon's Taxes E7.406. 

Cross reference—See TA 1988 ss 623(2)(a), 644(3) (relief for retirement annuity premiums and personal pension contribu- 


tions denied where earnings are from pensionable employment). 
Note—The text of this concession is as it appears in IR | (January 2004). 


A96 Old life insurance policies: insurer stopping collection of premi- 
ums 
Note—This concession has now been enacted as ITTOIA 2005 ss 488, 489. 


A97 Jobmatch programme 


Income tax is not charged on payments made under the Department for Education and Employ- 
ment’s Jobmatch programme, nor in respect of training vouchers received by participants under the 
terms of the programme. 


Note—The text of this concession is as it appears in IR 1 (January 2000). 


A98 Cessation adjustments under self-assessment transitional rules 


This concession applies to trades, professions or vocations which cease trading in 1997-98 and 
1998-99 and to which the transitional rules in FA 1994 Sch 20 apply. 


Where a business ceases trading in 1997-98 or 1998-99 and an officer of the Board subsequently 
directs, under FA 1994 Sch 20 para 3, that the liability for 1995-96 and/or 1996-97 should be 
revised, the revisions could result, in certain circumstances, in a backdated interest charge under 
TMA 1970 s 86. The interest may arise on the additional profits charged as a result of the 
direction, and as a result of the consequential effect such additions have on the payments on 
account for the year following any such revision. 


It was not intended that interest charges should be backdated in this way, following an FA 1994 

Sch 20 para 3 direction. So s 86 interest will not normally be sought— 

~ where acuustnents are made to the 1996-97 liability as the result of a cessation in 1997-98 
or 99; 
where adjustments are made to 1996-97 payments on account because of an adjustment to 
the 1995-96 liability resulting from a cessation in 1997-98; ABs a 
where adjustments are made to 1997-98 payments on account because of an adjustment. to 
the 1996-97 liability resulting from a cessation in 1997-98 or 1998-99. 


This concession does not apply to the interest on any additional profits attributable to the 
correction of any error or omission by the taxpayer, or to adjustments to 1995-96 and 1996-97 
following a discovery by an officer of the Board. Nor does it apply to interest on tax paid late 
resulting from the additional profits brought into charge as a result of the cessation adjustments 
once the amount of the adjustment and the additional tax payable thereon are known. 


tere a does not apply to mandatory adjustments to earlier years, following a cessation 
in : é izsiog | 
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Under self-assessment interest is charged automatically on any tax paid late, including any 
additional tax due when the profits for earlier years are revised. But in the circumstances 
described above the additional tax is only due as a result of a discretion exercised, by the 
Revenue, after all the relevant returns have been filed. The purpose of this concession is to 
prevent those people who cease trading during the early years of self-assessment and whose 
liability for earlier years is subsequently revised as a result of the discretionary transitional rules, 
being charged interest on overdue tax on either their revised liability or their payments on 
account as a result of those adjustments. 

This concession does not in any way alter or fetter an Inspector’s right to issue a direction. 


Commentary—Simon’s Taxes A4.621. 


A99 FSA/PIA review of sales of freestanding additional voluntary 
contributions schemes (FSAVCS)—tax treatment of compensation 


1 The Financial Services Authority/Personal Investment Authority (FSA/PIA) issued a policy 
statement on 28 February 2000 which required a review of specified categories of FSAVCS sold 
during the period beginning with 28 April 1988 and ending with 15 August 1999. Guidance for 
the performance of the review was issued by the FSA. 


2 A payment within para 3 below which is made as a result of a review of an FSAVC covered by 
the FSA/PIA policy statement and FSA guidance will not be chargeable to income tax. Nor will 
the receipt of such payment be regarded for the purposes of capital gains tax as the disposal of 
an asset. 


3 (a) The payment is a capital sum by way of compensation which has been determined in 
accordance with the FSA guidance for the performance of the review. 


(b) The payment is interest on the whole or part of the capital sum described at (a) for a period 
ending on or before the earliest date on which the capital sum was determined. 


Commentary—Simon's Taxes E7.221. 
Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


A100 Tax exemption for compensation paid on bank accounts 
owned by holocaust victims 
Note—This Concession is superseded by ITTOIA 2005 s 756A as inserted by FA 2006 s 64(2). 


A101 Personal pension schemes—tax relief for contributions 


1 TA 1998 s 639 provides the rules for giving tax relief on members’ contributions to approved 
personal pension schemes. It has been amended by FA 2000 Sch 13 para 15 for contributions 
made in the tax year 2001-02 and subsequent tax years. The new s 639(3) provides for a member 
to obtain relief at the basic rate by deducting from his or her payment to the scheme 
administrator an amount equal to basic rate tax on the payment. The new subsection (5A) 
provides that the basic rate limit is increased by the amount of the payment where the member— 


(a) is liable to income tax at the higher rate on any income for the tax year in which the payment 
is made; or 

(6b) would be so liable if the adjustment were not made. 

The consequence is that an additional amount of income is charged at the basic rate instead of 
the higher rate, so that the member obtains relief at the higher rate on some or all of the 
payment. 

2 The rules in s 639 as amended do not, however, provide for any relief to be obtained on the 
payment at the higher rate where the member, although not liable to any income tax at the higher 
rate in the tax year in question, would be liable to some capital gains tax at the higher rate in that 
year. This will happen in any case where the member’s income is below the basic rate limit, but 
some capital gains tax would be charged at the higher rate in accordance with TCGA 1992 s 4. 
In order that these members should not be disadvantaged by the new rules, the adjustment to the 
basic rate limit provided by TA 1988 s 639(5A) will also apply in respect of any member who— 


(a) is liable to capital gains tax at the higher rate on any chargeable gains for the tax year in 
which the payment in question is made; or 
(b) would be so liable if the adjustment were not made. 


Commentary—Simon’s Taxes E7.407, E7.417. 
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A102. Contributions to approved personal pension plans from 6 April 
2001 under TA 1988 s 639 and age-related allowances 


FA 2000 Sch 13 amended the rules by which someone obtains tax relief on contributions to 
approved personal pension schemes. As a result of the changes a deduction is no longer given in 
arriving at total income. This affects the level of an individual’s income which determines the 
age-related personal and married couple’s allowances. 

This concession allows such contributions from 6 April 2001 to reduce’ an individual’s total 
income for the purposes only of determining the level of age-related allowances available under 
TA 1988 ss 257(5), 257A(5). 


Commentary—Simon's Taxes E7.407. 


A103 Armed forces reservists—Revenue approved share schemes 
and enterprise management incentives (EM) 


Where a reservist is called up for service under the Reserve Forces Act 1996, the Inland Revenue 
by concession will treat the employment with the Ministry of Defence (MOD) as fulfilling the 
employment conditions for Inland Revenue approved employee share schemes*. 

By concession, employers and scheme providers will also be allowed to take such action as is 
necessary to maintain a reservist’s participation in an approved employee share scheme, for the 
period they are away serving with the MOD and this action will not compromise the'approval of 
the scheme. 

The concession applies from 7 January 2003. 

Commentary—Simon’s Taxes E4.531. 


Note—For the purposes of this Concession Inland Revenue approved employee share schemes include: company share 
option plans, share incentive plans, save as you earn schemes and enterprise management incentives, 


A104 Removal of double counting of costs relating to car and car 
fuel benefits in calculating total earnings for the £8,500  ben- 
efits threshold 


Where car or car fuel benefits are provided to employees via a credit token or a voucher 
chargeable under Chapter 4 of Part 3 of the Income Tax (Earnings and Pensions) Act 2003 
(ITEPA), then in computing the total amount of earnings from an employment for the purpose 
of deciding whether it is a “lower paid” employment under, Chapter 11 of Part 3, ITEPA,,. no 
account shall be taken of an amount of earnings within Chapter 4 of Part 3 where they would be 
excluded from charge to tax by virtue of Section 239 or Section 269 ITEPA. 


Note—This Concession has been enacted in FA 2007 s 62. 


B CONCESSIONS APPLICABLE TO INDIVIDUALS AND COMPANIES 
(INCOME TAX AND CORPORATION TAX) 


B1 Machinery or plant: changes from the “renewals” to the capital 
allowances basis 


Expenditure on machinery or plant which has been the subject of a “renewals” deduction does 
not technically qualify as capital expenditure for the purpose of capital-allowances (CAA 2001 
s 4(2)). Taxpayers who change from the “renewals” to the capital allowances basis are; however, 
permitted to claim such allowances as if the expenditure did so qualify provided that where they 
use more than one item of a class of machinery or plant they change from the “ ‘renewals’ basis 
to the capital allowances basis for all the items in that class. 7 


Commentary—Simon's Taxes B3.307. 
Note—The text of this Concession is as it appears in IR. 1.Supp (November 2001). 


B2 Capital allowances for agricultural buildings and works 
Note—This concession has been classified as obsolete. it 


omit rl 


B3 Industrial buildings allowances: PINES roads on n naustal tah 
ing estates 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001).°% ©) ©) 4) 08 yapteereee 
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B4 Maintenance and repairs of property obviated by alterations etc: 
Schedule A assessments 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 


BS Maintenance expenses of owner-occupied farms not carried on 
on a commercial basis 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 


B6 Deficiency payments in respect of home grown cereals 


Ripspare This concession has been classified as obsolete—the scheme under which the deficiency payments were made ceased 
rom ’ 


B7 Benevolent gifts by traders 


TA 1988 s 577(8) and ITTOIA 2005 s 47(3) provide that in general the cost of gifts is not an 
admissible deduction in computing profits chargeable under ITTOIA 2005 or in management 
expenses claims. TA 1988 s 577(9) and ITTOIA 2005 s 47(5) remove this restriction for ITTOIA 
in the case of business donations to registered charities (provided the deduction would otherwise 
be allowable) and a similar approach is taken to management expenses claims. Other expenditure 
on gifts is not regarded as within s 577 and ITTOIA 2005 s 45 provided that— 

(a) it is allowable under TA 1988 s 74(1)(a) or s 75(1) or ITTOIA 2005 s 34; 

(b) the gift is made for the benefit of a body or association of persons established for 
educational, cultural, religious, recreational or benevolent purposes, and the body or 
association is 

(1) local in relation to the donor’s business activities; and 
(ii) not restricted to persons connected with the donor; 
(c) the expenditure is reasonably small in relation to the scale of the donor’s business. 


The payment of an ordinary annual subscription to a local trade association by a non-member is 
similarly not regarded as a gift provided condition (a) is met. 


Commentary—Simon's Taxes B2.474. 
Note—This concession was updated with references to ITTOIA in August 2005. 


B8 Double taxation relief: income consisting of royalties and “know- 
how” payments 


Payments made by a person resident in an overseas country to a person carrying on a trade in 
the UK as consideration for the use of, or for the privilege of using, in the overseas country any 
Sopyright, patent, design, secret process or formula, trademark or other like property may in law 
be payments the source of which is in the UK, but are nevertheless treated for the purpose of 
credit (whether under double taxation agreements or by way of unilateral relief) as income 
arising outside the UK except to the extent that they represent consideration for services (other 
than merely incidental services) rendered in this country by the recipient to the payer. 


Commentary—Simon’s Taxes B5.307, E6.426. 


B9 Bank interest etc received by charities 
Note—This concession was superseded by FA 1996 s 146. 


B10 Income of contemplative communities or of their members 


The precise legal position regarding the title to such income, which is in, fact treated by the 
community as belonging, to the common fund, is often difficult to ascertain. In practice in the 
sase of certain Orders (such as those engaged in charitable work among the poor) relief is given 
under the provisions relating to charities—in the case of the Contemplative Orders which are not 
in law capable of being regarded as charities, a proportion of the aggregate income not 
sxceeding a specified sum per monk or nun (representing the amount applied for the mainte- 
nance of each individual) is regarded as his or her income for the purpose of relief from tax. 
With effect from the 1995~96 tax year the allowable figure will be equal to the basic personal tax 
allowance for each year. Where in any year the aggregate of the “allowable figures” exceeds the 
>ommunity’s income, the excess may be set against chargeable gains of that year. 
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Any excess of the aggregate of “allowable figures” over a community’s income or gains may no 
longer be carried forward and set against gains of a subsequent year. However, any excess 
amount remaining from years up to and including 1994-95 may be carried forward until 
exhausted. 


Commentary—Simon's Taxes C5.130. 


B11 Compensation for compulsory slaughter of farm animals 


Where a farmer receives compensation for the compulsory slaughter of his animals by the order 
of any Ministry, government department, or local or public authority under the law relating to 
diseases of animals and the compensation is not payable in respect of animals forming part of a 
production herd for which an election for the herd basis (TA 1988 Sch 5 para 2 and ITTOIA 
2005 s 111) has been, or can be, made, any profits which are attributable to the compensation 
received may be excluded in computing the profits assessable to tax for the year of assessment 
during the basis period for which the slaughter took place and may be added in three equal 
instalments to the profits assessable to tax for the three following years of assessment. (Where 
compensation is received in these circumstances by a company within the charge to corporation 
tax the profits may be spread over the three accounting periods following that in which the 
slaughter took place.) For this purpose the profits attributable to the compensation received are 
to be taken as the difference between the book value of the slaughtered animals at the beginning 
of the year of account and the compensation received or, in the case of animals bred or 
purchased during the year in which the slaughter took place, as the difference between the cost 
of the animals and the compensation received. 

Where the compensation received relates to a period affected by the special rules for assessing 
the profits where the farming is commenced or is discontinued, or where the accounting date is 
changed, this concession is modified as appropriate. 


Commentary—Simon's Taxes B5.111, B5.150. 
Note—This concession was updated in August 2005. 


B12 Income from abroad assessable on the remittance basis: com- 
pulsory remittances to the UK under the Exchange Control Acts 


Note—This concession lapsed with effect from 24 October 1979. 


B13 Untaxed interest paid to non-residents 


Note—This concession was given statutory effect by FA 1995 s 128 with effect from 1996/97. It is therefore obsolete. 


B14 Capital allowances on replacement of motor cars 


Note—This concession has been classified as obsolete. 


B15 Borrowing and lending of securities 


Note—This concession was superseded with effect from 18 August 1989 by regulations made under TA 1988 s 129 (see the 
IT (Stock Lending) Regulations, SI 1989/1299). 


B16 Fire safety: capital expenditure incurred on certain. trade 
premises (a) in Northern Ireland and (b) by lessors 


CAA 2001 s 29 provides tax relief (in circumstances where it is not otherwise available) for 
capital expenditure incurred by traders in meeting the requirements of a fire authority under the 
Fire Precautions Act 1971 s 5(4), following an application for a fire certificate in respect of trade 
premises of a type designated under that Act. CAA 2001 s 29 also provides relief for capital 
expenditure incurred by traders in meeting the requirements of a court order which could be 
made under the Fire Precautions Act 1971 s 10, prior to its amendment by the Fire Safety and 
Safety of Places of Sport Act 1987s 9. 7 alte 


(A) NORTHERN IRELAND ee 

The Fire Precautions Act 1971 does not apply in Northern Ireland, and consequently the 
provisions of s 29 do not apply to any expenditure on fire safety incurred on trade premises in 
Northern Ireland. In practice, however, tax relief is given in respect of such expenditure, on the 
same basis as in Great Britain, where it has been incurred— 
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(i)in respect of a building falling within one of the classes of premises which have been 

designated under the Fire Precautions Act 1971 s 1; 

(ii) on or after the date on which the designation order for the class of premises came into 
operation; 

(ili) in Tespect of a building which is not a new building or an extension to an existing building; 
an 

(iv)in meeting the requirements of a fire authority under legislation applying in Northern 
Ireland which corresponds to those provisions of the Fire Precautions Act 1971 under which 
a fire certificate is required in Great Britain. Examples of such legislation are the Office and 
Shop Premises Act (Northern Ireland) 1966 s 29 (offices and shops with more than a certain 
number of employees) and the Fire Services Act (Northern Ireland) 1969 s 11 (hotels and 
Beene houses above a certain size); and the Fire Service (Northern Ireland) Order 1984 
art 20. 

Relief is also given, on a similar basis, in respect of expenditure in meeting the requirements of a 

court order made under provisions corresponding to those of the Fire Precautions Act 1971 

s 10, prior to its amendment by the Fire Safety and Safety of Places of Sport Act 1987 s 9 

(eg the Fire Services (Northern Ireland) Order 1984 art 33 prior to its amendment by the Fire 

Services (Amendment) (Northern Ireland) Order 1993 art 12). 

Where the expenditure qualifies for relief under CAA 2001 s 271 (hotel buildings allowance) it 


may nevertheless be treated as above provided the taxpayer renounces his entitlement to relief 
under that section. 


(B) LESSORS 


Under CAA 2001 s 538 relief is given to lessors who make contributions towards their tenants’ 
or licensees’ fire safety expenditure, provided the expenditure satisfies the conditions of CAA 
2001 s 29 or, in relation to Northern Ireland, the conditions set out above. In practice, relief is 
also allowed where the lessor incurs the expenditure himself, if similar expenditure by the tenant 
or licensee would have qualified for relief. 


Commentary—Simon's Taxes B3.310. 
Notes—The text of this Concession is as it appears in IR | Supp (August 2002). 


B17 Capital allowances: sale of invented patent to an associate 


Note—This concession has been classified as obsolete. 


B18 Payments out of discretionary trusts 


UK RESIDENT TRUSTS 


A beneficiary may receive from trustees a payment to which TA 1988 s 687(2) applies. Where 

that payment is made out of the income of the trustees in respect of which, had it been received 

directly, the beneficiary would— 

- have been entitled to exemption in respect of FOTRA securities issued in accordance with 
FA 1996 s 154; or 

~ have been entitled to relief under the terms of a double taxation agreement; or 

- not have been chargeable to UK tax because of their not resident and/or not ordinarily 
resident status 

the beneficiary may claim that exemption or relief or, where the beneficiary would not have been 

chargeable, repayment of the tax treated as deducted from the payment (or an appropriate 

proportion of it). For this purpose, the payment will be treated as having been made rateably out 

of all sources of income arising to the trustees on a last in first out basis. 

Relief or exemption, as appropriate, will be granted to the extent that the payment is out of 

income which arose to the trustees not earlier than six years before the end of the year of 

assessment in which the payment was made, provided the trustees— 

- have made trust returns giving details of all sources of trust income and payments made to 
beneficiaries for each and every year for which they are required, and 

- have paid all tax due, and any interest, surcharges and penalties arising; and 

- keep available for inspection any relevant tax certificates. 

Relief or exemption, as appropriate, will be granted to the beneficiary on a claim made within 

five years and ten months of the end of the year of assessment in which the beneficiary received 

the payment from the trustees. 


NON-RESIDENT TRUSTS 

A similar concession will operate where a beneficiary receives a payment from discretionary 
trustees which is not within TA 1988 s 687(2) (ie where non-resident trustees exercise their 
discretion outside the UK). 
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Where a non-resident beneficiary receives such a payment out of income of the trustees in 

respect of which, had it been received directly, it would have been chargeable to nie tax, then the 

beneficiary— 

— may claim relief under TA 1988 s 278 (personal reliefs for certain non-residents); and 

— may be treated as receiving that payment from a UK resident trust but claim credit only for 
UK tax actually paid by the trustees on income out of which the payment is made. 


The beneficiary may also claim exemption from tax in respect of FOTRA securities issued in 
accordance with FA 1996 s 154 to the extent that the payment is regarded as including interest 
from such securities. 

A UK beneficiary of a non-resident trust may claim appropriate credit for tax actually paid by 
the trustees on the income out of which the payment is made as if the payments out of UK 
income were from a UK resident trust and within TA 1988 s 687(1). 


This treatment will only be available where the trustees— 


— have made trust returns giving details of all sources of trust income and payments made to 
beneficiaries for each and every year for which they are required; and 

— have paid all tax due and any interest, surcharges and penalties arising; and 

— keep available for inspection any relevant tax certificates. 

Relief or exemption, as appropriate, will be granted to the beneficiary on a claim made within 

five years and ten months of the end of the year of assessment in which the penciiciary received 

the payment from the trustees. 

No credit will be given for UK tax treated as paid on income received by the trustees which 

would not be available for set off under s 687(2) if that section applied, and that tax is not 

repayable (for example on dividends). However, such tax is not taken into account in calculating 

the gross income treated as taxable on the beneficiary under this concession. 


Commentary—Simon's Taxes C4.227. 
Note—The text of this concession is as it appears in IR | (January 2000). It applies from 1999-00 (IR Press Release 1-4-99). 


B19 Capital allowances for buildings: balancing charge after cessa- 
tion of trade 


Note—This concessionary relief was superseded by statutory relief under CAA 1990 s 15A where the balancing charge falls 
to be made on or after 29 April 1996. 


B20 Capital allowances for buildings: sales by Prone Beeler of 
buildings which have been let 


Where an industrial building is constructed by a person who is carrying on a trade consisting of the 
construction of buildings with a view to their sale, and it is sold by that person after having been 
occupied by a tenant, the purchaser is not entitled to writing down allowances since no capital 
expenditure has been incurred on the construction of the building, the developer's expenditure 
having been on revenue account (section 2(1)(c), CAA 1968). In practice writing down allowances 
are made to the purchaser on the amount of the purchase price (or, if less, the:amount of ‘the 
construction expenditure) on the same basis as if he had purchased the building from an.owner who 
had incurred capital expenditure on its construction. 


The same treatment applies to qualifying hotels and commercial buildings in enterprise zones, to 
which the industrial buildings allowance rules apply in this respect. 


Commentary—Simon's Taxes B3.224. 
Note—This concession was superseded by CAA 1968 s 5A: see now CAA 2001 ss 293, 297(1)-(3), Sadia Sch 3 para 60. 


B21 The construction industry tax deduction scheme: failure to make 
deductions from uncertified sub-contractors 


Note—This concession was superseded by the IT (Subcontractors in the Construction Industry) Pt oy SI 1975/1960 
reg 7(4), with effect from 19 April 1988: see now SI 1993/743 reg 10(2). 


B22 Close companies: non-resident participators; apportionment 


Note—This concession was classified as obsolete in IR 1 Supp (November 2000)... 


md ys 


) 


B23 The construction industry tax deduction scheme: "SiCHISION of 
certain small payments UST AMageaA 


Note—This concession was superseded by the IT (Sub-contractors in the Construction on nd ions, ST’ 193/743 
reg 20B, inserted by SI 1998/2622 reg 13; in relation to any, application for the issue or renew. pe a gases bes 
certificate made with respect to any period beginning after 31 July 1999, and for at other. purp 
1 August 1999. This concession is therefore obsolete. a vith a0 es ib 
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B24 Postponement of capital allowances to secure double. taxa- 
tion relief 


Note—For claims made after 5 April 1982, this concession was superseded by FA 1982 s 78 which amended TA 1970 
forse ae make the claim available in relation to tax under any Case of Schedule D in respect of a trade; see now TA 
s 810. 


B25 Schedule D Case V losses 


Note—This concession has been rendered obsolete by FA 1995 s 41 for individuals for years 1998/99 et seq, and by FA 1998 
s 38 and Sch 5 para 28 for companies from 1 April 1998. B25 was classified obsolete by IR 1 Supp (November 1998). 


B26 Capital allowances: assets leased outside the UK—transitional 
provisions: syndicated leases 


Note—This concession applied to transitional provisions which expired on 31 March 1985 and is therefore obsolete. 


B27 Approved employee share schemes: jointly owned companies 


Nees concession was classified as obsolete by IR 1 (January 2004). It has been enacted in ITEPA 2003 Sch 3 para 46, 
ch 4 para 34. 


B28 Leased cars costing over £12,000: rebate of hire charges 


Note—This concession has been replaced by statutory relief under CAA 1990 s 35(2A) where rebates-are made or 
transactions occur on or after 29 April 1996. 


B29 Treatment of income from caravan sites where there is both 
trading and associated letting income 


Note—See Concession C36. 


B30 Income from property in Scotland: property managed as 
one estate 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001), 


B31. Capital allowances: plant or machinery which is a fixture in a 
business building situated within an enterprise zone 


The rate of capital allowances on expenditure on machinery or plant, whether the assets are chattels 
or fixtures (including parts of a building) is normally 25 per cent of the reducing balance. This is a 
higher rate than that due on expenditure on the construction of an industrial building (4 per cent 
straight line) whilst in general no allowances at all are due on the construction of a commercial 
building. Exceptionally a 100 per cent initial allowance is due on expenditure on the construction of 
an industrial building or a commercial building in an enterprise zone. 

Such expenditure does not, however, include expenditure on the provision of machinery or plant 
which becomes an integral part of such a building; expenditure on such machinery or plant only 
qualifies for a 25 per cent writing down allowance. By concession, where a taxpayer is entitled to a 
100 per cent initial allowance in respect.of expenditure on the construction of an industrial or 
commercial building in an enterprise zone, he may elect to treat as part of the said expenditure on 
the provision of machinery or plant which is to be an integral part of such a building. 


Commentary—Simon’'s Taxes B3.263. 
Note—This concession is obsolescent. 


B32 Payroll giving: administrative costs 


Note—This concession was replaced by statutory relief in FA 1993 with effect for 1993-94 and subsequent years of 
assessment and is therefore obsolete. 


B33 Profit-related pay: the similar terms requirement 
Note—With effect for schemes registered after 2 February 1989 this‘concession was superseded by TA 1988 s 177B. 
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B34 Unit trusts: relief from liability under TA 1988 s 350 


Note—This concession was classified as obsolete by IR 1 Supp (1995). 


B35 Borrowing and lending of securities: gilt lending to redemption 


Note—This concession was listed as obsolete in IR 1 (1996) by virtue of the IT (Stock Lending) Regulations, SI 1989/1299 
reg 9 inserted by SI 1995/3219 reg 12. 


B36 Borrowing and lending of securities: replacement loans 


Note—This concession was listed as obsolete in IR | (1996) by virtue of the IT (Stock Lending) Regulations, SI 1989/1299 
reg 3C inserted by SI 1995/3219 reg 4. 


B37 The herd basis: shares in animals 


Note—This Concession was classified as obsolete by IR 1 (August 2002). 


B38 Tax concessions on overseas debts 


Note—See now Concession C34. 


B39 Contributions to overseas pension schemes 


Note—This concession has been replaced by FA 1989 s 76(6A) to (6C) inserted by FA 1996 Sch 39 para 2 with effect for 
expenses incurred after 28 April 1996. 


B40 UK investment managers acting for non-resident clients 


SP 1/01—Treatment of investment managers and their overseas clients—this concession to continue to apply for the 
intended life of the fund when it was marketed but not beyond 5 April 2005. 
Note—This concession was classified as obsolete in August 2005. 


B41 Claims to repayment of tax 


Under the Taxes Management Act [TMA 1970], unless a longer or shorter period is prescribed, 
no statutory claim for relief is allowed unless it is made within six years from the end of the tax 
year to which it relates. 


However, repayments of tax will be made in respect of claims made outside the statutory time 
limit where an overpayment of tax has arisen because of an error by the Revenue or another 
Government department, and where there is no dispute or doubt as to the facts. 


Commentary—Simon’s Taxes A4.204. 


B42 “Free gifts” and insurance contracts 


Note—This concession now only applies where the chargeable person is a company (see concession C37) since the equivalent 
circumstances for individuals are now legislated for in ITTOIA 2005 s 497. 


B43 Alterations to old pension schemes 


Where an alteration is made to the terms on which benefits are payable by a fund to which TA 
1988 s 608 applies, exemption from tax shall continue to be allowed in respect of the income, 
commissions, profits and gains applied for the purposes of the fund if— 


(1) the alteration provides for pensions in payment to be increased by an amount not exceeding 
the rise in the retail prices index or at a fixed rate of up to 3% a year compound ges or 
not the increase in the retail prices index reaches that level); = 

(ii) subject to the conditions below, the alteration allows for pensions to be commuted i in full to 
a lump sum where the total benefit payable under all schemes in respect of the employment 
does not exceed the value of a pension of £260 a year; 

(iii) the alteration is in order to give effect to any pension sharing order or provision as is 
mentioned in Welfare Reform and Pensions Act 1999 s 28(1) (rights under Pension, shang 
arrangement) whereby pension rights are shared on divorce or annulment. 


The conditions applying to limb (ii) of this concession are that either-— sito. sisi 
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(a) the administrator of the fund should make no reduction in the amount of commutation 
payment made to the employee on account of any income tax borne by the administrator 
when making the payment; or 

(b) the employee, having been made aware of the tax consequences, has agreed to the 
commutation payment. 


Commentary—Simon’'s Taxes 7.271. 
Note—This Concession has effect from 1 December 2000. 


B44 Profit-related pay: extraordinary items 


Note—This concession was classified obsolete by IR 1 Supp (November 1998). 


B45 Automatic penalties for late company and employers’ and con- 
tractors’ end-of-year returns 


Note—This concession applied to company returns with a statutory filing date before 1 October 1995 and to employers’ and 
contractors’ returns for the year ended 5 April 1995 and is therefore obsolete. It is superseded by Concession B46 below. 


B46 Automatic penalties for late company and employers’ and con- 
tractors’ end-of-year returns 


Under TMA 1970s 11 any company may be required to deliver a return within a specified time 
limit and, for returns required by notices served after 31 December 1993, automatic penalties are 
chargeable under TMA 1970 s 94 if that time limit is not met. Regulations under TA 1988 
ss 203(2), 566(1) require employers and contractors respectively to render their returns of sums 
deducted within 44 days of the end of the tax year, ie by 19 May. Automatic penalties are 
chargeable under TMA 1970 s 98A where these returns are not received by the statutory filing 
date. 

The Revenue do not propose to charge a penalty in the case of any of these returns received in 
their hands on or before the last business day within seven days following the statutory filing 
date. A business day, for these purposes, is any day other than a Saturday, a Sunday, Christmas 
Eve, Good Friday or any bank or other public holiday. This concession applies to those 
company returns having a statutory filing date under TMA 1970 s 11(4) after 30 September 
1995, and to employers’ and contractors’ returns for the years following the year ended 5 April 
1995. The concession does not apply to any other statutory date which may trigger higher or 
additional penalties under TMA 1970 ss 94 or 98A. 

This concession should not be regarded as an extension of the statutory time limits. It will be 
kept under review. 


Commentary—Simon’s Taxes A4.517. 


B47 Furnished lettings of dwelling houses: wear and tear of furniture 


1 CAA 2001 ss 15(3), 35(2) (formerly CAA 1990 ss 28A(3), 61(2)) specifically exclude a claim for 
capital allowances on plant or machinery let for use in a dwelling house. Accordingly, capital 
allowances are not due on furniture and furnishings where the income from letting of furnished 
houses is assessable under ITTOIA 2005 s 260 (or Schedule D Case VI, for income tax cases up 
to 1994/95 and periods before 1 April 1988 for corporation tax) and is outside the scope of TA 
1988 s 503 (furnished holiday lettings) and ITTOIA 2005 s 327. 

2 In practice, an allowance for wear and tear may be made, where capital allowances are not due, 
by deducting 10 per cent of the net rent received. For this purpose the rent is reduced by any part 
of the occupier’s council tax and water rates which the landlord pays. If the rental includes 
payments for services which would normally be borne by a tenant and the amounts involved are 
material, these too should be subtracted before calculating the 10 per cent deduction. 

3 Where the 10 per cent deduction is allowed, no further deduction is given for the cost of 
renewing furniture or furnishings, including suites, beds, carpets, curtains, linen, crockery, or 
cutlery. Nor is a further deduction allowed for chattels of a type which, in unfurnished 
accommodation, a tenant would normally provide for himself (for example, cookers, washing 
machines, and dishwashers). 

4 However, in addition to the 10 per cent allowance, the landlord can also claim the cost of 
renewing fixtures which are an integral part of the buildings, and which are revenue repairs to 
the fabric. These are fixtures which would not normally be removed by either tenant or owner if 
the property were vacated or sold (for example, baths, washbasins, toilets). Expenditure on 
renewing such items may be treated as expenditure on repairs even though the 10 per cent 
allowance has been claimed. 
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5 As an alternative to the 10 per cent allowance, the actual cost of renewing furniture, 
furnishings and chattels may be claimed as a deduction. The amount to be allowed is the actual 
cost of the replacements excluding any additions or improvements, and after deducting the scrap 
value or sale price of the items replaced. The cost of the original items is not expenditure on 
renewals and 1s not allowable. 

6 Whichever basis a taxpayer chooses to adopt should be consistently applied to all furnished 
properties rented out. 

7 Before 1975/76, when the 10 per cent basis started, there were several bases in common use. 
The Revenue will not disturb these so long as the let properties remain in the same ownership. 
Any properties acquired subsequently should. be dealt with on one-of the two bases described 
above. > 


Commentary—Simon's Taxes B9.109. 
Notes—Concession B47 reclassifies Statement of Practice A19. This concession was updated in August 2005. 


B48 A deduction for an employer's National Insurance. Class 1A 
contributions when computing profits for tax purposes 


Note—This concession was replaced by TA 1988 s 617(4) as substituted by FA 1997s 65 in relation to: contributions paid on 
or after 26 November 1996. It was classified obsolete by IR 1 Supp (November 1998). 


B49 CAA 2001 s 532: grants repaid 


Where some or all of the expenditure on the provision of an asset has been met by the Crown, 
any Government, or any other public or local authority, CAA 2001 ss'532—536 prevents capital 
allowances from being given on that expenditure. By concession, where the grantius later repaid 
in whole or in part, the amount repaid will be treated as expenditure on which capital allowances 
may be given. 

Capital allowances are also restricted where expenditure on an asset is met by a person other 
than the Crown or public body who is entitled to capital allowances or a trading’ deduction on 
that amount. 


Where a grant which has been deducted from expenditure qualifying for capital allowances 
under this rule is later repaid in whole or in part, the Revenue will treat the amount repaid as 
expenditure on which capital allowances may be given provided the repayment falls' to be taxed 
on the person who made the grant through a balancing adjustment or as‘a trading receipt. 


Commentary—Simon's Taxes B3.111. 
Note—The text of this Concession is as it appears in IR | Supp (November 2001). 


B50 Capital allowances for caravans on holiday caravan sites 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 


B51 Sub-contractors in the construction industry scheme: the turno- 
ver test—definition of “turnover’ Sneimny 


Note—This concession was classified obsolete by IR 1 Supp (January 2000). 


B52 Sub-contractors in the construction industry scheme: the multi- 
ple turnover tests tsar 


Note—This concession has been classified obsolete. See IR Tax Bulletin August 2001 p 879. Gils ff 


% iidd 


B53 Non-residents and gains on life insurance policies ~~ 


Non-UK residents and chargeable event gains on life policies, life annuities and capital redemption 
policies, the information duties of UK insurers and Personal Portfolio. Bonds held by individuals not 
resident in the UK on 17 March 1998. ftepeanhoi: moby 


(fouspom! 
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; elR y 15q it 0) CORMDR Bi tevowoH 4 
Non-UK resident individuals and companies and chargeable event gains on life insurance 
policies, life annuity contracts and capital redemption policies, .4.4) 
I A “gain” may be treated as arising in connection with a policy of life insurance, a life annuity 
contract or a capital redemption policy when a “chargeable event” occurs or is treated as occurring: 
TA 1988 Pt XIII Ch II defines “chargeable events” and sets out how a “gain” is calculated. It:also 
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contains the other provisions relating to chargeable events referred to below. A gain may also be 
treated as arising in connection with a personal portfolio bond under the Personal Portfolio Bond 
(Tax) Regulations, SI.1999/1029 reg 5. 


2 This concession is about the circumstances in which a gain may be treated as part of the— 


— total income of an individual; or 
— income of a company. 


These are when— 


— an individual or company is beneficial owner of the rights conferred by a policy or contract; 
— the rights are held on trusts created by an individual or a company, or 
— the rights are held as security for a debt owed by an individual or a company. 


3 The provisions that deem a gain to be part of the income of an individual or a company are not 
restricted to UK residents. Except as set out in para 4, however, the Inland Revenue will not pursue 
liability to tax on a gain that is treated as income of either an individual or a company that is not 
resident in the UK at any time during the year of assessment or accounting period, as appropriate, 
in which the gain is chargeable. 


4 A tax liability may arise if a policy or contract is held as property used by, or held by, a UK 
branch or agency of a company that is not resident in the UK. 


5 Nothing in this concession affects— 


— again that is treated as constituting income payable to non-resident trustees or to a company or 
other institution resident or domiciled outside the UK; and 

— the tax treatment of a benefit that an individual ordinarily resident in the UK receives from the 
trustees, the company or other institution. 


PART 2 


The information duties of UK insurers 


6 Insurers are required to provide information both to policy holders and to the Inland Revenue 
when a “chargeable event’ occurs or is treated as occurring. The information duties of insurers are 
at TA 1988 ss 552, 552ZA. The only circumstance in which the insurer does not need to provide 
information either to the policyholder or to the Inland Revenue is when the insurer is satisfied that 
no gain arises by reason of the event. The obligation to provide information is not restricted to 
providing information about gains made by policy holders resident in the UK. Information that an 
insurer supplies to the Inland Revenue about a gain made by a policy holder resident outside the UK 
may be exchanged with the fiscal authorities in the country in which the policy holder resides. 


7 Unless the circumstances set out in para 8 below apply, a UK insurer must provide information 
about gains both to policy holders and to the Inland Revenue in accordance with TA 1988 s 552 
including gains in connection with policies or contracts attributable to any of its branches outside 
the UK. Information must be given about all gains made in connection with policies and contracts 
carried out or administered at the branch and not just those effected at the branch. This inchides 
business transferred to a branch. The insurer may arrange for the branch to provide the information 
directly to its policy holders and to the Inland Revenue. 


8 The circumstances in which an insurer does not have to provide information to the Inland Revenue 
under TA 1988 5 552 are those where— 


— the policy holder does not reside in the UK at any time during the year of assessment or 
accounting period, as appropriate, in which the gain would be treated as forming part of the 
income of the policy holder, on the assumption that the policy holder is the person chargeable on 
the gain under TA 1988 s 547, and either— 


= the insurer has provided information about the gain or the sum payable or other benefits 
conferred by reason of the event, to. the fiscal authority of the country in which the policy 
holder resides or, in the case of branch business, to the fiscal authority of the country in 
which the branch is situated; or 

— the policy or contract forms part of the business of the company carried out or adminis- 
tered at a branch of the company outside the UK and the business of the branch is not 
mainly with persons residing in the UK and British citizens. A branch's business is for these 
purposes mainly with persons residing in the UK and British citizens if more than 
50 per cent of the total of the liabilities of the insurer attributable to the branch relate to 
policies and contracts with such holders. 

In this paragraph— 

— the liabilities to be taken into account for this purpose are the “closing liabilities” within the 
meaning of TA 1988 s 431(2) as at the end of the latest preceding accounting period for which 
the insurer has prepared its regulatory return, 

— “policy holder” includes the holder of a contract for a life annuity contract; and 

=) “branch” includes an agency. . . 

9 The tests whether information should be supplied should be applied to the best of an insurer's 

knowledge and belief taking account of all information in the insurer's possession, whenever that 

information was obtained and wherever and in what form it is stored. 
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10 The Inland Revenue may audit an insurer’s books, documents and records to ascertain whether 
there has been, or is likely to be, any contravention of the information requirements. If an insurer is 
not supplying information because para 8 above applies, the audit may include an audit of any 
information in the insurer's possession relevant in demonstrating that the conditions set out in those 
paragraphs are satisfied. If they are satisfied, the Inland Revenue will not treat the insurer as having 
contravened the requirements of TA 1988 s 552. 


PART 3 


Personal portfolio bonds and individuals not resident in the UK on 17 March 1998 


11 The Personal Portfolio Bond (Tax) Regulations, ST 1999/1029, impose a yearly charge to tax on 
policies of life insurance, life annuity contracts and capital redemption policies that are personal 
portfolio bonds within the meaning of those regulations. 

12 In some circumstances it is possible to change the terms of a policy or contract taken out before 
17 March 1998 to take it outside the definition of a personal portfolio bond. A person who was not 
resident in the UK on that day and who later becomes resident has to make the change before the 
end of either the first “year” to begin on or after 6 April 1999 or, if later, the first “year” to begin 
after the policy holder becomes resident in the UK. “ Year”, in this context, is as defined in TA 1988 
s 546(4). 

13 The Taxes Act makes no provision for splitting tax years in relation to residence. So an 
individual who becomes resident in the UK during a year of assessment is resident for the whole 
year. This means that, in an extreme case, the period available to make the change could end very 
shortly after the policy holder arrives in the UK. 

14 By concession, where an individual comes to the UK to take up permanent residence, or to stay 
for at least two years, the “year” before the end of which the change has to be made to the policy or 
contract will be the first “year” to begin on or after the date on which the policy holder first arrives 
in the UK to take up permanent residence or to stay. 


COMMENCEMENT 
15 This version of Concession B53 replaces an earlier version published on 22 November 1999. 


16 Parts I and IT of the concession apply in relation to gains treated as arising when chargeable 
events occur or are treated as occurring on or after 6 April 2002. The equivalent parts of the earlier 
version of Concession B53 continue to apply in relation to gains treated as arising when chargeable 
events occur or are treated as occurring before 6 April 2002. 

17 Part III of the concession applies to all policy holders who first arrive in the UK to take up 
permanent residence, or to stay for at least two years, on or after 6 April 2002. 

Commentary—Simon's Taxes B8.643. 

Note—This concession was updated and reclassified as concession C33 in August 2005, however, Parts 1 and 2 of this 


concession continue to apply in relation to gains treated as arising when chargeable events occur or are treated as 
occurring before 6 April 2002. 


B54. Tax relief on films, tapes and discs 


Notwithstanding section 113(2) of Finance Act 2000, master audio tapes or discs shall be 
deemed to be included in the definitions in section 68(2) of the Capital Allowances Act 1990'. 
This ensures that treatment of the expenditure-on production of master audio tapes or discs will 
continue to be treated as expenditure of a revenue nature. 


Note—The text of this Concession is as it appears in IR 1 Supp (November 2001). 
' See now CAA 2001 Sch 2 para 82. 


B55 Farming losses—TA 1988 s 397 


Note—This Concession was classified as obsolete by IR 1 (August 2002). 


B56 Herd basis rules: slaughter of immature animals intended to 
be replacements 


Note—This concession was specific to the 2001 foot and mouth outbreak and is now obsolete (August 2005). 
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C CONCESSIONS APPLICABLE TO COMPANIES, ETC 
(CORPORATION TAX AND INCOME TAX) 


C1 Credit for underlying tax: dividends from trade investments in 
overseas companies 


(A) PORTFOLIO SHAREHOLDERS 


Credit is still available under a few double taxation agreements for underlying tax on portfolio 
investments. Where a UK resident receives dividends on a holding of ordinary shares (including 
the participating part of participating preference dividends) in a company resident in an overseas 
territory with which the UK has an agreement which provides for such relief, the credit legally 
due against the UK tax chargeable on the dividends takes into account, in addition to any direct 
tax on the dividends, the underlying tax payable in the other country on the company’s profits. 
In practice, provided that the overseas countries concerned have agreements with the UK of the 
type mentioned above, the credit also takes into account any UK tax or foreign tax in a third 
country payable by the overseas company on its income; and, when the overseas company’s 
profits include ordinary or participating preference dividends from a second company resident in 
that or another overseas country, both the direct tax charged on the dividends and the 
underlying tax payable on the profits of the second company. Relief is given similarly for the tax 
relating to dividends and profits of companies at further removes along a chain of sharehold- 
ings. 


(B) INSURANCE COMPANIES 


Where a UK company is charged to tax under Schedule D Case I in respect of any insurance 
business which it carries on, then, in computing the credit available to the company in respect of 
dividends paid to it by a company resident in an overseas territory, any tax payable by the overseas 
‘company in respect of its profits (whether in that territory, in the UK or in a third country) is, 
subject to certain limitations, taken into account— 

(i) where such business or any part of it is carried on through a branch or agency in the territory in 
which the overseas company is resident and the dividend is referable to the insurance business 
carried on by the UK company which is charged to tax under Schedule D Case I, 

andlor 

(ii) where the UK company controls not less than one-tenth of the voting power of the overseas 
company (or not less than one-quarter as respects dividends paid to it before 1 April 1971 by 
companies resident in certain overseas territories). 


Where a UK company is entitled to relief under (i), the credit also takes into account, in practice, 
any UK or overseas tax paid on its income in the same or another country by any company paying 
dividends to and resident in the same country as the overseas company; and, similarly, tax relating 
to dividends and income of companies resident in the same country at further removes along a chain 
of shareholdings. 


Where a UK company controls, directly or indirectly, not less than one-tenth of the voting power of 
a company resident in an overseas country which carries on insurance business which would have 
been charged to tax under Schedule D Case I if that company (referred to as “the operating 
company”) had been resident in the UK (or not less than one-quarter of the voting power where that 
proportion would have been required for the purpose of relief under (ii) above), the credit also takes 
into account, in practice, any UK or overseas tax paid on its income in the same or another country 
by any company paying dividends to and resident in the same country as the operating company, 
provided, however, that the tax so available for relief shall be reduced in the proportion which the 
amount of the operating company’s distributable surplus for the year of claim from such insurance 
business bears to the amount of its total distributable surplus for that year; and, similarly, tax 
relating to dividends, and income of companies resident in the same country as the operating 
company at further removes along a chain of shareholdings. 


Commentary—Simon's Taxes D4.935. 


C2 Loan and money societies 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 


C3 Holiday clubs and thrift funds 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 
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C4 Trading activities for charitable purposes 


Certain events arranged by voluntary organisations or charities for the purpose of raising funds 

for charity may fall within the definition of “trade” in TA 1988 s 832, with the result that any 

profits will be liable to income tax or corporation tax. Tax will not be changed on such profits 

provided— 

(a) the event is of a kind which falls within the exemption from VAT under VATA 1994 Sch 9 
Group 12, and 

(b) the profits are transferred to charities or otherwise applied for charitable purposes. 

Commentary—Simon’'s Taxes C5.123B; De Voil Indirect Tax Service V4AT1. 

Press releases etc-—IR booklet “Fund-raising for charity” (guidance on tax treatment of fund- “raising fo charity). 


HMRC Manuals—Business income manual BIM 24794 (further amplification of conditions). 
Note—The text of this concession was revised in an Inland Revenue press release dated 31 March 2000. 


C5 Industrial and provident societies 


TA 1988 s 393(8) enables a company with a trading loss brought forward under TA 1988 s 393(1) 

to set off the loss not only against the trading income of the accounting period but also against 

any interest or dividends on investments which would have been taken into account as trading 

income but for the fact that they are charged to tax under other provisions. 

In the case of a registered industrial and provident society carrying on a trade, the following 

items of income may be regarded as trading income for the purposes of s 393(8)— 

(a) interest brought into the computation of corporation tax profits as income under Sched- 
ule D Case III; 

(b) annual interest received under deduction of tax; 

(c) amounts assessable under Schedule D Case V. 


Commentary—Simon's Taxes D7.625. 


C6 Close companies: excess of relevant income over distributions— 
small amounts 


Note—This concession was classified as obsolete by IR 1 Supp (November 2000). 


C7 Close companies: interest on inter-bank loan 


Neat concession was superseded by FA 1980 s 45 and does not apply for accounting periods ended after 26 March 


C8 Close companies: loan creditors 


In applying the test of control of a company in TA 1988 s 416(2)(c), to determine whether or nota 
company is a close company, a recognised money broker will not be treated as a participator of a 
company carrying on a business as a stock jobber solely by reason of short term loans or advances 
arising in the ordinary course of their respective trades. 


Commentary—Simon's Taxes D3.105. 


Note—This concession will be withdrawn with effect from 1 April 2010. See the HMRC Technical Note, ‘Withdrawal of 
Extra-statutory Concessions’, published April 2009. 


C9 Associated companies 


1 TA 1988 s 13 (small companies’ relief) and TA 1988's 13AA (corpenutia’ tax WiaNing rate) 
contains rules which apply when one company is associated with one or more other companies. 
Broadly speaking, one company is associated with another if one of the two has control of the 
other, or both are under the control of the same person or persons. The rules about control are 
contained in TA 1988 ss 416, 417. The provisions of this concession relate to the application of 
those rules only for the purpose of TA 1988 ss 13 and 13AA. 


2 The Revenue will not, by concession, treat one company as being under the control of another 
where the first company is only under the control of the second by taking into account fixed rate 
preference shares (as defined in TA 1988 Sch 28B para‘13(6)):which a company possesses. Nor 
will the Revenue treat one company as associated with another where those companies are only 
under common control by taking into account fixed rate preference shares which another 
company possesses. In all cases, this part of the concession applies only when sed company 
possessing the fixed rate preference shares— 

— is not a close company, and 


— takes no part in the management or conduct of the company which issued puta, or of 
the business of that company, and onlo exw dotaieetias aid T—o10V 
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~ subscribed for the shares in the ordinary course of a business carried on by it which includes 
the provisions of finance. 


3 The Revenue will not, by concession, treat one company as being under the control of a loan 
creditor of that company where there is no past or present connection between the company and 
the loan creditor other than the loan or loans which cause it to be a loan creditor. Nor will the 
Revenue treat one company as associated with another where the first company is only 
associated with the second by being controlled by the same loan creditor provided there is no 
past or present connection between the companies other than the common loan creditor. In all 
cases, this part of the concession applies only when the loan creditor— 

— is acompany which is not a close company, or 

— is a bona fide commercial loan creditor. 


4 The Revenue will not, by concession, treat one company as being associated with a trustee 
company (for example, a trustee company of a clearing bank) where the company is only 
associated with that trustee company because it is under its control by taking into account rights 
and/or powers the trustee company holds in trust provided there is no past or present connection 
between the company and the trustee company other than those rights and/or powers. In these 
circumstances, the Revenue will not, by concession, treat the trustee company as being 
associated with the other company. Nor will the Revenue treat one company as being associated 
with another because they are controlled by the same trustee by virtue of rights and/or powers 
held in trust by that trustee provided there is no past or present connection between the 
companies other than those rights and/or powers. 

5 The Revenue will, by concession, treat the definition of a relative (in TA 1988 s 417(4)) for the 
purpose of TA 1988 ss 13, 13AA as including only a husband or wife or child who is a minor. 
This part of the concession applies only in respect of companies where there is no substantial 
commercial interdependence between them. 

Commentary—Simon’s Taxes D1.1202; D3.112. 

HMRC Manuals—Company taxation manual CTM03770 (para 5: meaning of “substantial commercial interdependence”). 
CTM03790-03830 (details regarding control). 


CTM03850 (extent of enquiries by Inspector). 
Note—The text of this concession is as it appears in IR | (January 2000). 


C10 Groups of companies: arrangements 


1 The following provisions of TA 1988 contain special rules which apply if there are “arrange- 

ments” in existence which may involve a future change in the ownership of the shares or 

securities in a company— 

— s 240(11)(a)—surrender of ACT (in respect of accounting periods ended before 6 April 
1999) to a subsidiary company; 

— s 247(1A)(b)—group income elections in certain consortium cases; 

— s 410(1), (2)}—group and consortium relief. 


In addition, Sch 18 para 5B(1) applies if there are “option arrangements”. 


JOINT VENTURE COMPANIES 


2 But in practice these special rules are not applied in relation to certain types of agreement 

regulating the affairs of two or more member companies holding shares or securities in a joint 

venture company carrying on a commercial undertaking. The types of agreement to which the 

concession applies are ones which could involve the transfer of shares or securities in the joint 

venture company on, or as the result of, the happening of one or more triggering events. Until 

such a triggering event occurs, such agreements are not regarded as “arrangements” or “option 

arrangements”. 

3 Triggering events are— 

(a) the voluntary departure of a member; 

(b) the commencement of liquidation, administration or receivership of a member; 

(c) a serious deterioration in the financial condition of a member; 

(d) a change in the control or ownership of a member; 

(e) a default by a member in performing its obligations under the terms of an agreement 
between the members or with the joint venture company, including its articles of association; 

(f) an external change in the commercial circumstances in which the undertaking operates such 
that its viability is seriously threatened; 

(g) unresolved disagreement among the members; 

(h) any contingency of a similar kind provided against, but not intended to happen, when the 

agreement in question was entered into. 

4 The details:of such agreements will vary but they will be of a kind (a) allowing or requiring 

remaining members to acquire the holding of a departing company, or (4) allowing or requiring 

a departing company to transfer its holding to remaining members. 


5 The transfer of the shares or securities will be on the basis of — 
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— an offer pro rata to the remaining members’ holdings of shares or securities, with price fixed 
by agreement or independent valuation (which may allow for a penalty against a defaulting 
company), or 
a competitive tender among the remaining members, or 
a reciprocal process where one member offers to sell its holding to another at a certain price 
per share, when that other can either accept the offer or require the offeror to buy the 
offeree’s holding at the same price (and the reverse, offer to purchase/call option arrange- 
ment), or 
other arrangements designed to ensure that a price appropriate to the commercial circum- 
stances is struck. 

6 The Articles of a joint venture company may provide for the suspension of a member’s voting 

rights on the happening of a triggering event. Such a provision is not of itself regarded as 

“arrangements” before the triggering event occurs. 


MORTGAGE OF SHARES OR SECURITIES 

7 If shares or securities in a company are used as security under a mortgage (or legal or equitable 
charge) the mortgage will not by itself be regarded as constituting “arrangements” or “option 
arrangements” until the default or other triggering event occurs which allows the mortgagee to 
exercise his rights against the mortgagor. This only applies if prior to default the mortgagee 
possesses no more control over the shares or securities which are the subject of the mortgage 
than is required by the mortgagee to protect his interest. 

8 If a default occurs but is remedied before the mortgagee exercises his rights, “arrangements” 
and “option arrangements” will be regarded as not having come into existence as a result of the 
default. 


APPLICATION 


9 The concession does not apply when the person or persons standing to acquire shares, 
securities or control could, alone or with connected persons within the meaning of TA 1988 
s 839, dictate the terms or timing of the acquisition in advance of the triggering event having 
occurred. For this purpose members will not be regarded as connected by reason only of their 
membership of the joint venture company and a mortgagee will not be regarded as connected 
with the company whose shares are the subject of the mortgage by reason only of the mortgage. 
Commentary—Simon's Taxes D2.223. 

Statement of Practice SP 3/93—(groups of companies—arrangements). 

Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


C11 Demergers: TA 1988 s 213(7) and (9) 


To satisfy the conditions for relief in a demerger under TA 1988 s 213, the distributing company 
must after the distribution be either a trading company or the holding company of a trading 
group. 

TA 1988 s 213(7) relaxes that condition if. 


(a) the transfer relates to two or more 75 per cent subsidiaries of the distributing company; and 
(b) the distributing company is dissolved without there having been after the distribution any 
net assets of the company available for distribution in a winding-up or otherwise. 
However, a company will not be regarded as failing to comply with the requirements of TA 1988 
s 213(7) merely because it retains, after the distribution, sufficient funds to meet the cost of 
liquidation and to repay a negligible amount of share capital remaining. Share capital will be 
Pas as negligible if it amounts to £5,000 or less. This concession applies equally to s 213(7) 
an E 


Commentary—Simon’s Taxes D6.126. 


4 


C12 Retail co-operative societies; accounting periods 


Many retail co-operative societies prepare their accounts at half-yearly or quarterly intervals. 
For corporation tax purposes each period of account would constitute an “accounting period” 
so that corporation tax payments would fall to be made more often than once a year. In practice, 
accounts comprising 12 months to an agreed terminal date are to be regarded as One accounting 
period. This concession does not apply on the occasion of a change of accounting date, a 
commencement or a cessation (including amalgamations and transfers of engagements) and is 
subject to an undertaking that, apart from the changes referred to, the society will adhere 
consistently to the concessional basis. HL OLY Ramey Ad ccpby 


Commentary—Simon's Taxes D1.108. ele ofl! to wlenei oAT @ 
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C13 Agricultural co-operative associations “second and _ third- 
tier” associations 


For the purposes of TA 1988 s 486(9) “second and third-tier’’ associations of agricultural 
co-operatives are treated as if the members of the basic level co-operative associations were 
themselves members of the second and third-tier associations. 

Commentary—Simon's Taxes D7.635. 


Note—This concession will be withdrawn with effect from 1 April 2010. See the HMRC Technical Note, ‘Withdrawal of 
Extra-statutory Concessions’, published April 2009. 


C14 Tax credit relief for foreign banks trading in the UK 
through branches 
Note—This concession was superseded by FA 1982 s 67 (now TA 1988 s 794) and is obsolete. 


C15 Dissolution of unincorporated associations: — distributions 
to members 


Where a company which is an unincorporated association is dissolved the distribution of its 
assets to its members is an income distribution within TA 1988 s 209, limited where s 490(1) or 
(4) of that act applies to the amount distributed out of profits brought into charge to 
corporation tax or out of franked investment income. If substantially the whole of the 
association’s activities have been of a social or recreational nature, it has not carried on an 
investment business or a trade other than a mutual trade, and the amount distributed to each 
member is not large, it is given the option of not having s 209 applied and of having the whole of 
the amounts distributed treated as capital receipts of the members for the purpose of calculating 
any chargeable gains arising to them on the disposal of their individual interests in the 
association. 


Commentary—Simon's Taxes D5.141. 


C16 Dissolution of companies under the Companies Act 1985 
Ss 652, 652A: distributions to shareholders 


A distribution of assets to its shareholders by a company which is then dissolved under the 

Companies Act 1985 s 652 or s 652A (or any comparable provisions) is strictly an income 

distribution within TA 1988 s 209. In most circumstances and providing that certain assurances 

are given to the inspector before the event, the Revenue is prepared for tax purposes to regard 

the distribution as having been made under a formal winding-up so that the proviso to s 209(1) 

applies. The value of the distribution is then treated as capital receipts of the shareholders for 

the purpose of calculating any chargeable gains arising to them on the disposal of their shares in 

the company. 

The assurances include— 

The company 

- does not intend to trade or carry on business in future; and 

- intends to collect its debts, pay off its creditors and distribute any balance of its assets to its 
shareholders (or has already done so); and | 

- intends to seek or accept striking off and dissolution. 

The company and its shareholders agree that 

- they will supply such information as is necessary to determine, and will pay, any corporation 
tax liability on income or capital gains; and 

- the shareholders will pay any capital gains tax liability (or corporation tax in the case of a 
corporate shareholder) in respect of any amount distributed to them in cash or otherwise as 
if the distributions had been made during a winding-up. 

Commentary—Simon's Taxes D5.141. 

Note—The text of this concession is as it appears in IR 1 (January 2000). 

HMRC Manuals—Company Taxation Manual CTM36220 (explanation of concession), 


Capital Gains Manual CG64115 (entrepreneurs’ relief may be available in respect of a distribution which is treated as a 
capital distribution under this concession). 


C17 Interest and currency swaps 


Note—This Concession was classified as obsolete by IR | (August 2002). 
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C18 TA 1988's 209 sahnGit! 


Note—This concession was listed as obsolete in IR 1 (1996) by virtue of TA 1988 s 209(2)(da) and the repeal of 
s 209(2)(e)(iv) by FA 1995 s 87(1),(2)(b). For the interpretation of the term “in the ordinary course us business” see 
Statement of Practice SP: 12/91 (now obsolete). 


C19 Stock lending by pension funds 


Note—The Manufactured Payments and Transfer of Securities (Tax Relief) Regulations, SI 1995/3036 exempt from tax, 
with effect from 2 January 1996, all repo profits and manufactured payments received by any of the pension schemes and 
funds covered by TA 1988 ss 730A, 737D and such income of life assurance companies to the extent that it is referable to 
their pension business. This concession is therefore obsolete. 


C20 Claims to group relief 


Note—This concession was classified as obsolete in IR 1 Supp (1995). 


C21 Life insurance companies: levies under the LAUTRO (Compen- 
sation Schemes) Rules 


Note—This concession was classified as obsolete in IR 1 Supp (1995). 


C22 Building societies 


Note—This concession has been classified as obsolete. 


C23 Interest payable by banks and similar businesses: 


Note—This concession has been classified as obsolete. 


C24 General insurance business: claims and elections 


Note—This concession was classified as obsolete in IR 1 Supp (November 2000). 


C25 Long-term insurance business: claims and elections 


Note—This concession was classified obsolete by IR | Supp (November 2000). 


C26 Interest payable in the UK 


Note—This concession was classified as obsolete by IR 1 Supp (November 1998). 


C27 Life assurance business: calculation of investment return 
and profits 


Where a company carrying on life assurance business has by virtue of FA 1995 Sch 8 para 53(2)— 


— set [TA 1988] s 432F(2) excesses (“sub-s (2) excesses’’) arising inaccounting periods beginning 
on or after 1 January 1990 and ending before J: January 1994 against as 432F(3) excess 
(“sub-s (3) excess”) arising in an accounting period ending on or after 1 January,. 1994 

= and those sub-s (2) excesses are not exhausted by the amount of that sub-s (3) excess 


then in the next accounting period in which a sub-s,(3) excess arises,in respect of the ; same category 
of business, the, unexhausted amount of the; sub-s (2). excess. may, be oe again dah, esubagquent 
sub-s (3) excess (but no further carry forward is permitted). TIO 


A section 432F(3) excess is the amount by which, ‘in any ia site period, the Grebo 432E(3) 
amount for any category of business exceeds the section 432E(2) amount for that period, . 


Commentary—Simon's Taxes D7.541. og anlt : 
Ne concession was listed as obsolescent in IR 1 (1996) because the ninhibét of pole aye wa benifit nat it is 
ecreasing. 
! Staats MH u 


C28 Connection within FA 1996 s 87 


Note—This concession was classified as obsolete by IR 1 (January’2004), It has been replaced by. legislation Mivending FA 
1996 s 87 (FA 2002 ss 82, 141, Sch 25 paras 1, 7, Sch 40 Pt 3(12)) with a for Coe accounting periods beginning 
after 30 September 2002. siieesls enw moteesomol eid T—ato¥ 
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C29 Transfers of long-term insurance business: transitional relief for 
losses incurred in general annuity business 


Note—This concession was classified as obsolete by IR | (January 2004), 


C30 Authorised unit trusts and open-ended investment companies: 
waivers of distributions 


THE TAX FRAMEWORK FOR DISTRIBUTIONS 


1 Under TA 1988 ss 468H, 468I, an authorised unit trust (AUT) is required, for each 
“distribution period” (as defined in s 468H(3)(a)), to show in its “distribution accounts” (defined 
in s 468H(3)(4)) the total amount of income available for distribution to its unit holders. 
Section 468H(2) provides that, for tax purposes, the making of a distribution to a unit holder 
includes investing an amount on the unit holder’s behalf in respect of his accumulation units. 

2 For tax purposes, the total amount shown in the “distribution accounts” as available for 
distribution to unit holders is, in all cases, treated as though it is actually distributed on the 
relevant “distribution date” (as defined in s 468H(4)). The trustees are obliged under TA 1988 
s 234A to issue appropriate tax vouchers to the unit holders in respect of the distribution. 


3 The Open-ended Investment Companies (Tax) Regulations 1997 (SI 1997/1154) provide that 
the tax rules for open-ended investment companies (OEICs) which are incorporated in the UK 
have essentially the same effects as the corresponding rules for AUTs. In particular, that means 
that the total amount shown in the “distribution accounts” of an OEIC as available for 
distribution to the owners of its shares is treated for tax purposes as though it is distributed to 
them on the relevant distribution date, and the company has to issue tax vouchers accordingly. 


FINANCIAL SERVICES REGULATIONS 


4 AUTs and OEICs have to comply with the relevant Financial Services Regulations which have 
been made by the Securities and Investments Board (SIB). One of the requirements of those 
Regulations is that, except in the circumstances described in the following paragraph, an AUT or 
OEIC must, in respect of each of its accounting periods, distribute or, respectively, accumulate 
the total amount of income which is available for allocation between the holders of its income or 
accumulation units or shares. 

5 An AUT or OEIC does not have to comply with this requirement if having to do so would 
mean that the average amount of income allocated to the investors would fall below the de 
minimis level specified in the relevant Regulations. In effect, this means that the SIB Regulations 
permit an AUT or OEIC to waive a distribution (or accumulation) in such circumstances if it so 
chooses, although the fund does, in fact, have some income available for distribution. 


THE STRICT POSITION IN TAX LAW 


6 The tax rules relating to the distributions of AUTs and OEICs apply wherever, in respect of a 
distribution period, a fund has an amount of income available for distribution. In strictness, that 
means that where, under the terms of the relevant de minimis provision in the Financial Services 
Regulations, an AUT or OEIC chooses to waive a distribution (or accumulation) for a particular 
accounting period, it is, nevertheless, treated for tax purposes as making distributions of the 
total amounts shown in the “distribution accounts” as available for distribution to its investors 
for distribution periods ending in the accounting period in question. The trustees or OEIC are 
accordingly obliged to issue tax vouchers to the unit holders or shareholders in respect of those 
deemed distributions. 


THE CONCESSIONAL TREATMENT 


7 Under the terms of this concession, provided that the conditions specified in para 8 are 
satisfied or, as the case may be, the condition specified in para 9 is satisfied, the AUT or OEIC 
concerned will not be treated for tax purposes as making distributions of the total amounts 
shown in its “distribution accounts” as available for distribution to its investors in respect of a 
distribution period for which it waives a distribution (or accumulation) in accordance with the de 
minimis provision in the relevant Financial Services Regulations. In such circumstances, the 
requirement to issue tax vouchers in respect of the waived distribution will be relaxed. The 
differences between the conditions in para 8 and 9 reflect the differences between the de minimis 
provisions applying to AUTs and OEICs. 


8 The conditions applicable to an AUT are— 
~ no more than 50 per cent by value of its units in issue on the distribution date are held in 
bearer form; and 
- the income property of the AUT for the accounting period concerned does not become part 
of the capital property of the AUT at the end of that period, but is carried forward to the 
» next accounting period and assimilated in the income property of the AUT for that 
accounting period. 


SOS 
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9 The condition applicable to an OEIC is that no more than SO per cent by value of its shares in 
issue on the distribution date are held in bearer form. 

10 The relaxations provided under this concession extend no further than modifying the tax 
treatment of distributions of an AUT or OEIC in the circumstances in which it applies. In 
particular, the concession does not have the effect of treating income arising to an AUT or OEIC 
during an accounting period for which a distribution (or accumulation) is waived as though, for 
tax purposes, it arises later. The fund’s liability to corporation tax in respect of that accounting 
period will be calculated according to the usual rules by reference to its taxable profits for that 
period. 


UMBRELLA SCHEMES AND COMPANIES 


11 For the purposes of the Tax Acts, each sub-fund of an AUT which is an umbrella scheme is 
regarded as an AUT in its own right, and the umbrella scheme itself is not regarded as an AUT. 
Similarly, each sub-fund of an OEIC which is an umbrella company is regarded as an OEIC in 
its own right, and the umbrella company itself is not regarded as an OEIC. 

12 Where a sub-fund of an umbrella scheme is treated as an AUT for tax purposes, references in 
this concession to the units in issue of that AUT are to be regarded as references to the rights or 
interests (however described) of those persons who for the time being have rights in the sub-fund 
in question. Similarly, where a sub-fund of an umbrella company is treated as an OEIC for tax 
purposes, references in this concession to the shares in issue of that OEIC are to be regarded as 
references to the shares in issue of the umbrella company which for the time being confer rights 
in the sub-fund in question. 


Commentary—Simon’'s Taxes D8.141. 
Note—This concession has effect for distribution periods ending on or after 18 July 1997. 


C31 Scientific research associations 
Scientific research associations which qualified for tax exemption under TA 1988 s 508 for 
accounting periods ending on or before 31 December 1996, and which would have— 
(i) continued to do so under the practice of the Department of Trade and Industry up to that 
time; and 
(ii) met the requirements of s 508(1)(b), 


will be treated as eligible for the tax exemptions provided by s 508 and TCGA 1992's 271(6), for 
accounting periods beginning before 1 September 1999. 


This treatment will also be extended to bodies which were established before 4 September 1998 
which would have obtained approval as scientific research associations under the practice of the 
Department of Trade and Industry up to 31 December 1996. 


Payments to bodies treated as eligible for the exemption under s 508 as a result of this 
concession, will qualify for relief under CAA 1990 s 136, provided the other conditions for relief 
under that section are satisfied. 


Capital gains made on disposals of assets on or after 4 September 1998 will qualify for 
exemption under this concession provided the proceeds are applied for the purposes of 
qualifying scientific research by a body approved by the Department of Trade and Industry as a 
scientific research association for accounting periods beginning on or after 1 September 1999. 


Commentary—Simon's Taxes C5.135. 
Notes—CAA 1990 s 136 was repealed by FA 2000 Sch 40, Pt II(7). 


C32 Interest relief-—companies with tax and NICs liabilities under 
the personal service rules where the payments for relevant contracts 
have been received after deduction of tax by virtue of the Construc- 
tion Industry Scheme (CIS) provisions 


Note—This Concession was classified as obsolete in August 2005. 


C33 Non-residents and gains on life insurance policies” 
Non-UK residents and chargeable event gains on life insurance policies, life annuity contracts 
and capital redemption policies and the information duties of UK insurers. qs seo: 


PART 1 % neds S10 
Non-UK resident companies and chargeable event gains on life insurance pels, Iife 
annuity contracts and capital redemption policies 


1 A “gain” may be treated as arising in connection with a policy of lifei inistipaniey- a life annuity 
contract or a capital redemption policy when a “chargeable event” occurs or is treated as 


11471 Extra-statutory concessions C33 


occurring. TA 1988 Pt XIII Ch II defines “chargeable events” and sets out how a “gain” is 
calculated where the chargeable person is a company. It also contains the other provisions 
relating to chargeable events referred to below. A gain may also be treated as arising on a 
company in connection with a personal portfolio bond under the Personal Portfolio Bond (Tax) 
Regulations, SI 1999/1029 reg 5. 


2 This concession is about the circumstances in which a gain may be treated as part of the total 
income of a company. 


These are when— 


— acompany is the beneficial owner of the rights conferred by a policy or contract; 
— the rights are held on trusts created by an individual or a company; or 
— the rights are held as security for a debt owed by a company. 


3 The provisions that deem a gain to be part of the income of an individual or a company are 
not restricted to UK residents. Except as set out in para 4, however, HMRC will not pursue 
liability to tax on a gain that is treated as income of a company that is not resident in the UK at 
any time during the period for which the gain would otherwise have been charged. 


4 A tax lability may arise if a policy or contract is held as property used by, or held by, a UK 
branch or agency of a company that is not resident in the UK. 


5 Nothing in this concession affects— 


— again that is treated as constituting income payable to non-resident trustees or to a company 
or other institution resident or domiciled outside the UK; and 

— the tax treatment of a benefit that an individual ordinarily resident in the UK receives from 
the trustees, the company or other institution. 


PART 2 


The information duties of UK insurers 


6 Insurers are required to provide information both to policy holders and to HMRC when a 
“chargeable event” occurs or is treated as occurring. The information duties of insurers are at 
TA 1988 ss 552, 5S2ZA. The only circumstance in which the insurer does not need to provide 
information either to the policyholder or to HMRC is when the insurer is satisfied that no gain 
arises by reason of the event. The obligation to provide information is not restricted to providing 
information about gains made by policy holders resident in the UK. Information that an insurer 
supplies to HMRC about a gain made by a policy holder resident outside the UK may be 
exchanged with the fiscal authorities in the country in which the policy holder resides. 


7 Unless the circumstances set out in para 8 below apply, a UK insurer must provide information 
about gains both to policy holders and to HMRC in accordance with TA 1988 s 552 including 
gains in connection with policies or contracts attributable to any of its branches outside the UK. 
Information must be given about all gains made in connection with policies and contracts 
carried out or administered at the branch and not just those effected at the branch. This includes 
business transferred to a branch. The insurer may arrange for the branch to provide the 
information directly to its policy holders and to HMRC. 


8 The circumstances in which an insurer does not have to provide information to HMRC under 
TA 1988 s 552 are where— 


the policy holder does not reside in the UK at any time during the year of assessment or 
accounting period, as appropriate, in which the gain would be treated as forming part of the 
income of the policy holder, on the assumption that the policy holder is the person 
chargeable on the gain under ITTOIA 2005 s 465 or TA 1988 s 547, and either— 


the insurer has provided information about the gain or the sum payable or other benefits 
conferred by reason of the event to the fiscal authority of the country in which the 
policy holder resides or, in the case of branch business, to the fiscal authority of the 
country in which the branch is situated; or 

— the policy or contract forms part of the business of the company carried out or 
administered at a branch of the company outside the UK and the business of the branch 
is not mainly with persons residing in the UK and British citizens, A branch’s business is 
for these purposes mainly with persons residing in the UK and British citizens if more 
than 50 per cent of the total of the liabilities of the insurer attributable to the branch 
relate to policies and contracts with such holders. 

In this paragraph— 

— the liabilities to be taken into account for this purpose are the “closing liabilities” within the 
meaning of TA 1988 s 431(2) as at the end of the latest preceding accounting period for 
which the insurer has prepared its regulatory return, 

— “policy holder” includes the holder of a contract for a life annuity contract; and 

— “branch” includes an agency. 

9 The tests whether information should be supplied should be applied to the best of an insurer’s 

knowledge and belief taking account of all information in the insurer’s possession, whenever 

that information was obtained and wherever and in what form it is stored. 
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10 HMRC may audit an insurer’s books, documents and records to ascertain whether there has 
been, or is likely to be, any contravention of the information requirements. If an‘insurer is not 
supplying information because para 8 above applies, the audit may include an ‘audit of any 
information in the insurer’s possession relevant in demonstrating that the conditions set out in 
those paragraphs are satisfied. If they are satisfied, HMRC will not treat the insurer as having 
contravened the requirements of TA 1988 s 552. 


COMMENCEMENT 


11 This version of Concession B53 removes material that is redundant because it has been 
legislated in ITTOIA 2005, which took effect [on] 6 April 2005. It replaces the version published 
on 18 March 2002, which itself replaced the version published on 22 November 1999. 


12 Parts I and II of the concession apply in relation to gains treated as arising when chargeable 
events occur or are treated as occurring on or after 6 April 2002. The equivalent parts of the 
version of Concession B53 published on 22 November 1999 continue to apply in relation to 
gains treated as arising when chargeable events occur or are treated as occurring before 6 April 
2002. 

Commentary—Simon's Taxes B8.643. 

Note—This concession, previously classified as B53, was renumbered and updated in August 2005. 


C34 Tax concessions on overseas debts 


1 A company resident in the UK who carries on a trade partly overseas and partly in the UK is 
normally liable to corporation tax on all the profits from that trade. For this purpose the 
calculation of profits will include, in respect of overseas transactions— 


(i) amounts paid to the trader which are not remittable to the UK, and 
(ii) amounts owed to the trader which temporarily cannot be paid, and 
(iii) amounts owed to the trader which even when paid will not be remittable to the UK, 


solely as a consequence of local foreign exchange control restrictions: 


2 Relief from tax is not available for such amounts under TA 1988's 584 (which provides relief 
for overseas income which cannot be remitted to this country) because the profits'of the trade of 
which they are a component part do not arise outside the UK. Nor does the fact that the 
amounts are unremittable to the UK entitle the trader to relief under TA 1988's 74(1)(7) (relief 
for bad or doubtful debts). 

3 But by concession, relief may be claimed for— 


— amounts paid to the trader overseas which are not remittable to the UK solely as a result of 
local foreign exchange control restrictions (“trade receipts”) or 

— amounts owed to the trader overseas which temporarily cannot be paid because of local 
foreign exchange control restrictions (“unpayable trade debts”) or 

— amounts owed to the trader overseas in circumstances where, even though the debt could be 
discharged in the overseas country, the amounts receivable when the debt is discharged will 
ee Reet to the UK because of local foreign exchange control restrictions ¢ Ape 
trade debts’) 


4 Relief for unpayable or unpaid trade debts will be allowed only if it is not pcissible for the debt 
to be discharged in the UK; and only for that part of a debt which is not insured. 


5 Relief may only be clatmed where— 


(a) the assessment for the year for which relief is claimed is not final and conclusive; 

(b) the trade has made all reasonable endeavours to transfer the trade receipts to the UK, or, 
where the debt has not been paid, to secure payment and remittance of the funds to the UK; 

(c) the trade receipts or the trade debts have not been used to finance expenditure or investment 
outside the UK (see para 8 below); 

(d) the trade receipts remain unremittable 12 months after the end of the accounting period in 
which they were received; or (in the case of an unpayable trade debt) the debt is still 
unpayable 12 months after the end of the accounting period in which the debt arose; or (in 
the case of an unpaid trade debt) the amounts prospectively receivable when the debt is 
discharged are still unremittable 12 months after the end of the Aree period i in which 
the debt arose; 

(e) the taxpayer confirms in writing to the inspector that he agrees to the withdrawal of the 
relief in the manner and circumstances described in para 7 below... | 9) 9) 0 == 


6 The relief is allowed by deducting the amount of the trade receipt, or unpayable’ or unpaid 
trade debt, from the trading profit of the accounting period in which the receipt or debt is 
recognised as unremittable. The deduction cannot exceed the taxpayer's trading profit for the 
particular accounting period, and any excess relief which cannot be allowed in that way oe be 
carried forward and set against trading profits for subsequent accounting periods in turn. 

7 The relief will be withdrawn by making an addition to the trading profits of the boating 
period in which— atv GOMBmttotre 3.5113 
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the trade receipt ceases to be unremittable; or the unpayable trade debt becomes payable and 

the proceeds are not unremittable; or the amounts receivable when the unpaid trade debt is 

discharged cease to be unremittable; or 

the trade receipt or trade debt is used to finance expenditure or investment outside the UK 

(see para 8 below); or 

the trade receipt or trade debt is otherwise applied outside the UK; or 

the trade receipts are exchanged for a remittable currency, or the trade debt is discharged in 

such a currency. 
8 For the purposes of paras 5(e) and 7 above, the proceeds of a trade debt will be regarded as 
having been used to finance expenditure outside the UK to the extent that they are used, or 
might reasonably have been used, to meet expenditure, or guarantee a liability, incurred in the 
territory in which the debt arose, by the trader or by a person with whom the trader has a special 
relationship (because, eg, they are “connected persons” within the meaning of TA 1988). A trade 
debt will also be regarded as having been used to finance expenditure outside the UK if it 
remains unpaid by reason of a special relationship between the debtor and the trader. 


BANKS AND OTHER FINANCIAL CONCERNS 

2 This concession applies to interest charged on a loan made in the normal course of trade by a 
bank or other financial concern, where the interest has been included in the accounts on the 
accruals basis but cannot be remitted because of overseas exchange control restrictions. It does 
not apply to the principal of such a loan, or to interest in cases where the bank or other concern 
has made a loan in a currency other than that of the country imposing the restrictions, the 
debtor has made payment in local currency and the funds are available to be re-lent in that 
urrency, 

10 This concession applies to debts received and receivable by UK taxpayers which would be 
faken into account in Computing income under either Schedule D Case | (trading profits) or 
Case II (profits from professions or vocations), 

Commentary—Simon'sy Tuxey B2.410, 

Note—This concession, previously classified as B38, was renumbered in August 2005, 


} 


C35 Variable purchased life annuities: carry forward of excess of 
capital element 


if, in the case of a purchased life annuity to which TA L988 s 656 applies, the amount of an 
innuily payment depends on a contingency other than the duration of a human life or lives, and 
the capital element determined in accordance with the provisions of that section exceeds the 
amount of that payment, then the excess may be carried forward for allowance as an addition to 
the capital clement in the next following payment or payments, 

This Concession was legislated as section 719(5) of TT TOTA 05 for individuals and now only 
ipplies where the annuity is held by a company, 


Commentary—Simons luves B8.433, 
Note—This concession, previously classified as Ad6, was renumbered in August 2005, 


C36 Treatment of income from caravan sites where there is both 
trading and associated letting income 


Where the proprietor of a caravan site carries on material activities associated with the operation 
of that site which constitute trading, there may be included as receipts of that trade any site 
neome from the lettings of pitches for static or touring caravans, and any income from letting 
caravans Where the letting does not of itself amount to a trade. 


Note—This concession, previously classified as B29, was renumbered in August 2005, 


C37. “Free gifts” and insurance contracts 


Insurance Companies frequently offer incentives in connection with policies of life insurance, 
sontracts for life annuities, and capital redemption policies, These are often described as “free 
ifts” and may take a variety of forms, such as small consumer goods, store vouchers, or 
iscounts offered by hotels or travel agents, 

So long as the aggregate cost to the insurer of all “gifts” provided in connection with an 
nsurance (and for this purpose a cluster of policies will be treated as one insurance) does not 
xeeed £30, no account will be taken of the “gifts” in- 

- assessing whether policies are “qualifying” life insurance policies under TA [988 Sch 15; or 
+. wecmaputin any gain arising under the chargeable event legislation, TA 1988 Part XUL Ch U 
© (ss. 539-554), mined to al 7 
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The concession may apply to current as well as future insurances and also to any tax liabilities in 
respect of past insurances which are not final at the date of issue of this concession. The 
concession now only applies where the chargeable person is a company since the equivalent 
circumstances for individuals are now legislated for in ITTOIA 2005 s 497. 


Commentary—Simon's Taxes B8.646. ; 
Note—This concession, previously classified as B42, was renumbered and updated in August 2005. 


D CONCESSIONS RELATING TO CAPITAL GAINS 
(INDIVIDUALS AND COMPANIES) 


NOTE: The following concession also applies for the purposes of capital gains tax: 
A19 Giving up tax where there are Revenue delays in using information. 


D1 Insurance recoveries: short leases 


Note—This concessionary relief was replaced by statutory relief under TCGA 1992's 23(8) introduced by FA 1996 Sch 39 
para 3, 


D2 Residence in the UK: year of commencement or cessation of 
residence—capital gains tax 


1 An individual who comes to live in the UK and is treated as resident here for any year of 
assessment from the date of arrival is charged to capital gains tax only in respect of chargeable 
gains from disposals made after arrival, provided that the individual has not been resident or 
ordinarily resident in the UK at any time during the five years of assessment immediately 
preceding the year of assessment in which he or she arrived in the UK. 


2 An individual who leaves the UK and is treated on departure as not resident and not ordinarily 
resident here is not charged to capital gains tax on gains from disposals made after the date of 
departure, provided that the individual was not resident and not ordinarily resident in the UK 
for the whole of at least four out of the seven years of assessment immediately preceding the 
year of assessment in which he or she left the UK. 


3 This concession does not apply to any individual in relation to gains on the disposal of assets 
which are situated in the UK and which, at any time between the individual’s departure from the 
UK and the end of the year of assessment, are either— 


(1) used in or for the purposes of a trade, profession or vocation carried on by that individual in 
the UK through a branch or agency; or 
(1i) used or held for, or acquired for use by or for the purposes of, such a branch or agency. 


4 This concession does not apply to the trustees of a settlement who commence or cease 
residence in the UK or to a settlor of a settlement in relation to gains in respect of which the 
settlor is chargeable under TCGA 1992 ss 77-79, or TCGA 1992 s 86, Sch 5. 


5 This revised concession applies to any individual who ceases to be resident or ordinarily 
resident in the UK on or after 17 March 1998, or becomes resident or ordinarily resident in the 
UK on or after 6 April 1998. 


Commentary—Simon's Taxes C1.601; E6.123. 

HMRC Manuals—Capital Gains Manual, CG10974-10976 (residence, ordinary residence and domicile: arrivals and 
departures during a tax year). 

pee a 25731 (application of this concession where Concession A11 applies in the case of a contract of employment 
abroad). 


CG25980-26010 (withholding the benefit of this concession where attempt made to use it for tax avoidance). 
Note—The text of this concession is as it appears in IR 1 (January 2000). 


D3 Private residence exemption: periods of absence (a) ~~ 


In determining how far an individual’s gain on the disposal of his residence is exempt from 
capital gains tax under TCGA 1992 ss 222-226, s 223(3) provides that within specified limits, 
periods of absence are to be treated as periods of residence if, inter alia, the absence was as a 
result of his employment. Where in the case of a husband and wife who are living together this 
condition is satisfied as regards one spouse, it is treated as satisfied as regards the other. 
Commentary—Simon's Taxes C2.1307. f fp ons 
Note—This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI, 2009/730 art 7 


with effect in relation to disposals on or after 6 April 2009. ‘ 
f pee! ots cut 


t ‘ on Pik han) sof: 
D4 Private residence exemption: periods of absence (b) 

In determining how far an individual's gain on the disposal of his home is exempt from capital 
gains tax under TCGA 1992 ss 222-226, certain periods of absence are treated as periods of 
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residence if he resumes residence there at some time after the absence. This condition will be 
treated as satisfied where after a period of absence falling within s 223(3)(b) (absence on duties 
overseas) or (c) (other absences due to conditions of employment) an individual is unable to 
resume residence in his previous home because the terms of his employment require him to work 
elsewhere. 

Commentary—Simon’'s Taxes C2.1307. 

Cross references—See TCGA s 284A (chargeable gain deemed to arise as a consequence of abuse of concessions). 


Note—This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 8 
with effect in relation to disposals on or after 6 April 2009. 


D5 Private residence exemption: property held by personal repre- 
sentatives 


TCGA 1992 s 225 extends the exemption from capital gains tax given for private residences to 
cases where a trustee disposes of a house which has been the only or main residence of an 
individual entitled to occupy it under the terms of a settlement. Relief is also given where 
personal representatives dispose of a house which before and after the deceased’s death has been 
used as their only or main residence by individuals who under the will or intestacy are entitled to 
the whole or substantially the whole of the proceeds of the house either absolutely or for life. 


Commentary—Simon's Taxes C2.1306. 


D6 Private residence exemption: separated couples 


Where a married couple separate or are divorced and one partner ceases to occupy the 
matrimonial home and-subsequently as part of a financial settlement disposes of the home, or 
an interest in it, to the other partner the home may be regarded for the purposes of TCGA 1992 
ss 222-224, as continuing to be a residence of the transferring partner from the date his or her 
occupation ceases until the date of transfer, provided that it has throughout this period been the 
other partner’s only or main residence. Thus, where a husband leaves the matrimonial home 
while still owning it, the usual capital gains tax exemption or relief for a taxpayer’s only or main 
residence would be given on the subsequent transfer to the wife, provided she has continued to 
live in the house and the husband has not elected that some other house should be treated for 
capital gains tax purposes as his main residence for this period. 

Commentary—Simon’s Taxes C2.1305. 


Note—This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 9 
with effect in relation to disposals on or after 6 April 2009. 


D7 Retirement relief: business passing to spouse 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the retirement relief 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D8 Retirement relief: change in business during ten years before dis- 
posal 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the retirement relief 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D9 Retirement relief: directors of groups of companies 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the retirement relief 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D10 Unquoted shares acquired before 6 April 1965: disposal follow- 
ing reorganisation of share capital 


Where, in consequence of a reorganisation of share capital before 6 April 1965, computation of 
a gain by reference to value at that date is required by TCGA 1992 Sch 2 para 19(1), or where, 
under para 19(2) in consequence of such a reorganisation after 6 April 1965 time apportionment 
applies only to the gain or loss up to the date of reorganisation, capital gains tax is not charged 
on a disposal of the entire new shareholding on more than the actual gain realised. 


For the purposes of this concession, the disposal of the entire new holding by way of a number 
of separate transactions all within the same income tax year (or, in the case of a company, the 
same accounting period), will be treated as a single disposal. 


Commentary—Simon's Taxes C2.1526. 
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Note—The text of this concession is as it appears in IR-1 Supp: (November 2000). 


D11 Retirement relief: asset owned by a director and used by 
the company 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the retirement relief 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D12 Close companies: apportionments of income and the .conse- 
quentials for capital gains tax: close companies in liquidation 


Note—The close company apportionment provisions were repealed by FA 1989 s 103, Sch 17 Part V. This concession is 
therefore obsolete. 


D13 Retirement relief: sale of assets in anticipation of liquidation 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the. retirement reliet 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D14 Retirement relief: sale of assets following cessation of trading 


Note—CGTA 1979 s 124 was repealed with effect for disposals made after 5 April 1985 and replaced by the retirement relie! 
provisions of FA 1985 ss 69, 70, Sch 20. This concession is therefore obsolete. 


D15 Relief for the replacement of business. © assets— 
unincorporated associations 


Rollover relief for the replacement of business assets extends, under TCGA 1992's 158(1)(e), te 

unincorporated associations not established for profit whose activities are wholly or: mainly 

carried on otherwise than for profit. In cases where the assets are held by a company in which at 

least 90 per cent of the shares are held by or on behalf of such an association or its members, the 

relief will be available provided the other conditions for it are satisfied. 

Commentary—Simon’'s Taxes C3.302. 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relievec 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. 


Note—This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art ¢ 
with effect in relation to disposals on or after 6 April 2009, } 


D16 Relief for the replacement of business assets: repurchase of the 
same asset 


For the purposes of TCGA 1992 s 152, where a person sells a business, or a business asset, anc 
for purely commercial reasons subsequently repurchases the same asset, that asset will be 
regarded as a “new asset”. 

Commentary—Simon’s Taxes C3.304. 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relievec 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. ar ; 

Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


D17 Unit trusts for exempt unit holders: TCGA 1992 s 100(2) 


Note ia oSsTawpnt Oi 
a pd greg is enacted by F(No 2)A 2005 s 20 (see TCGA 1992 s 100(2A), (2B)) and was classified as obsolete in Augus 


3210 
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D18 Default on mortgage granted by vendor. 


Where on the sale of an asset’at arm’s length there has been a default in respect of a loan 
granted by the vendor to the purchaser of all or part of the proceeds, and as a result the vendot 
has regained the beneficial ownership of the interest which he has contracted to sell, the vendo1 
may elect that for capital gains tax purposes the gain ‘realised by him on that sale be taken a: 
limited to the amount of the proceeds (net of allowable incidental costs of disposal) retained by 
him and the loan be treated as never having come into existence. Accordingly the computation of 
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the gain (or loss) on any later sale of that asset will be made by reference to the original date and 
cost of acquisition. The treatmentfor income tax purposes of any interest received in respect of 
the loan will remain unaltered. 


Commentary—Simon's Taxes C1.408. 


D19 Replacement of buildings destroyed 


Pete aa concessionary relief was replaced. by statutory relief under TCGA 1992 s 23(6) to (8) introduced by FA 1996 
ch 39 para 3. 


D20 Private residence exemption: residence occupied by depend- 
ent relative 


Where relief is claimed under TCGA 1992 s 226 (CGTA 1979 s 105) in respect of the disposal by an 
individual of a dwelling house which has at any time been the sole residence of a dependent relative, 
the condition that the dwelling house must have been provided rent free and without any other 
consideration will be regarded as satisfied where the dependent relative pays all or part of the 
occupiers council tax and the cost of repairs to the dwelling house attributable to normal wear and 
tear. 


Additionally, the benefit of the relief will not be lost where the dependent relative makes other 
payments in respect of the property either to the individual or to a third party, provided that no net 
income is receivable by the individual, taking one year with another. For this purpose net income will 
be computed in accordance with the normal rules of Schedule A, except that any. mortgage 
payments (including both income and capital elements) and any other payments made by. the 
dependent relative as consideration for the provision of the property, whether made directly to the 
mortgagee or other recipient or indirectly via the individual will be credited as receipts. The 
deductions to be debited will be computed in accordance with the normal rules of Schedule A. 
Commentary—Simon's Taxes C2.1311. 


Note—Relief was withdrawn for disposals after 5 April 1988 except where, before 6 April 1988, the dwelling house was the 
' sole residence of the dependent relative. 


D21 Private residence. exemption: late..claims in dual. -resi- 
dence cases 


Where for any period an individual has, or is treated by the Taxes Acts as having more than one 
residence, but his interest in each of them, or in each of them except one, is such as to have no 
more than a negligible capital value on the open market (eg a weekly rented flat, or accommo- 
dation provided by an employer) the two year time limit laid down by TCGA 1992 s 222(5)(a) 
for nominating one of those residences as the individual’s main residence for capital gains tax 
purposes will be extended where the individual was unaware that such a nomination could be 
made. In such cases the nomination may be made within a reasonable time of the individual first 
becoming aware of the possibility of making a nomination, and it will be regarded as effective 
from the date on which the individual first had more than one residence. 


Commentary—Simon’'s Taxes C2.1303. 
Note—The text of this concession is as it appears in IR | Supp (November 2000). 


D22. Relief for the replacement of business assets: expenditure on 
improvements to existing assets 


Where a person carrying on a trade uses the proceeds from the disposal of an “old asset” on 

capital expenditure to enhance the value of other assets, such expenditure is treated for the 

purposes of TCGA 1992 ss 152 to 158 and Sch 4 as incurred in acquiring other assets 

provided— 

(a) the other assets are used only for the purposes of the trade, or , 

(b) on completion of the work on which the expenditure was incurred the assets are immediately 
___ taken into use and used only for the purposes of the trade. 

Commentary—Simon’s Taxes €3.304. ‘ j 1 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relieved 


~ by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. 


D23 Relief for the replacement of business assets: partition of land 
on the dissolution of a partnership 


Where land used for the purposes of a trade carried ‘on in partnership is partitioned by the 
partners, the land acquired is treated for the purposes of TCGA 1992 ss 152-158 as a “new 
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asset” provided that the partnership is dissolved immediately thereafter. This concession also 

applies to other qualifying assets which are acquired on the partition. 

Commentary—Simon’s Taxes C3.221, C3.315. ; a : =a ; 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a, capital gain has been relieved 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 


terms of the concession. ; 
Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


D24 Relief for the replacement of business assets: assets not 
brought immediately into trading use ) 


Where a “new asset” is not, on acquisition, immediately taken into use for the purposes of a 
trade, it will nevertheless qualify for relief under TCGA 1992 ss 152-158 provided— 


(a) the owner proposes to incur capital expenditure for the purposes of enhancing its value; 

(b) any work arising from such capital expenditure begins as soon as possible after acquisition, 
and is completed within a reasonable time; 

(c) on completion of the work the asset is taken into use for the purpose of the trade and for no 

other purpose; and 

the asset is not let or used for any non-trading purpose in the period between acquisition and 

the time it is taken into use for the purpose of the trade. 

Where a person acquires land with a building on it, or with the intention to construct a building 

on it, the land is treated as qualifying for this concession provided that the building itself 

qualifies for the relief, whether by this concession or otherwise, and provided the land is not let 

or used for any non-trading purpose in the period between its acquisition and the time that both 

it and the building are taken into use for the purposes of the trade. 


(d 


— 


Commentary—Simon's Taxes C3.304. 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relieved 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. 

Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


D25 Relief for the replacement of business assets: acquisition of an 
interest in an asset already used for the purposes of a trade 


Where a person carrying on a trade uses the proceeds from the disposal of an “old asset” to 
acquire a further interest in another asset which is already in use for the purposes of the trade, 
the further interest is treated for the purposes of TCGA 1992 ss 152-158 as a “new asset” which 
is taken into use for the purposes of the trade. 

Commentary—Simon's Taxes C3,304. 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has-been relieved 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. 

Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


D26 Relief for exchanges of joint interests 


Where interests in land which is in the joint beneficial ownership of two or more persons are 
exchanged after 19 December 1984, and either 


~ a holding of land is held jointly, and, as a result of the exchange, each joint owner becomes 
sole owner of part of the land formerly owned jointly; or 2) 

— anumber of separate holdings of land are held jointly, and, as a result of the exchange, each 
joint owner becomes sole owner of one or more holding, 


a relief along the lines of TCGA 1992 ss 247, 248 (relief on compulsory acquisition of land) may 
be claimed to alleviate the charges to capital gains tax which would otherwise arise. 

If the consideration received or deemed to be received for the interest relinquished is less than or 
equal to the consideration given or deemed to be given for the interest acquired, relief will be 
allowed on the lines of that provided by TCGA 1992 s 247(2), (5); where [the] consideration is 
greater, greater relief will be allowed on the lines of s 247(3), (5). For this purpose the interest 
relinquished will be treated as the “old land” and the interest acquired as the “new land”: 
“Land” includes any interest in or right over land and “holding of land” includes an estate or 
interest in a holding of land, and is to be construed in accordance with TCGA 1992 s 243(3). 
Relief will not be allowed to the extent that the “new land” is, or becomes, a dwelling house or 
part of a dwelling house within the meaning of TCGA 1992 ss 222-226. However, where 
individuals who are joint beneficial owners of dwelling houses which are their» respective 
residences become sole owners of those houses in consequence of an exchange of interests, 
concessionary relief may be claimed if, by virtue of TCGA 1992 ss 222, 223, each gain accruing 
on a disposal of each dwelling house immediately after that exchange would be-exempt. Each 
individual must undertake to accept for capital gains tax purposes that-he or she is' deemed to 


: 
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1ave acquired the other’s interest in the dwelling house at the original base cost and on the 

priginal date on which that joint interest was acquired. 

Where— 

- interests in land are exchanged after 29 October 1987; and 

- this concession applies to that exchange; and 

- there is a parallel exchange of interests in milk or potato quota associated with the land; and 

- after the exchange each joint owner becomes sole owner of the part of the quota relating to 
the land he now owns; 

hen this concession will apply to the exchange of interests in quota as it applies to the exchange 

yf interests in the land. 

‘or the purposes of this concession a married couple is treated as an individual, so that an 

xchange of interests which results in a married couple alone becoming joint owners of land or 

of a dwelling house will meet the terms of the concession. 


Sommentary—Simon's Taxes C2.1104. 
IMRC Manuals—Capital gains manual CG 65170-65175 (operation of this concession, with worked example). 


927 Earn-outs 


Note—This concession was superseded by TCGA 1992 s 138A introduced by FA 1997 s 89. It was classified obsolete by IR 
1 Supp (November 1998). 


328 Assets of negligible value 


Note—This concession is replaced by TCGA 1992 s 24(2) substituted by FA 1996 Sch 39 para 4 and is therefore obsolete. 


929 Transfers of long-term business under Insurance Companies 
Act 1982 s 49 


‘his concession was superseded, with effect from 1 January 1990, by legislation introduced by FA 1990 Sch 9 (TA 1970 
s 267A, TA 1988 ss 444A, 460(10A), CAA 1990 s 152A) and is therefore obsolete. 


30 Relief for the replacement of business assets 
Yote—This concession is rendered obsolete by FA 1995 s 48 and was classified as obsolete by IR 1 Supp (1995). 


131 Retirement relief: date of disposal 


‘ommentary—Simon’s Taxes C3.606. ’ 
fevenue Interpretation RI 202—The effect of the phasing out of retirement relief on claims for relief under this concession. 
Yote—This concession was classified as obsolete by IR 1 (January 2004). 


32 Transfer of a business to a company 


Vhere liabilities are taken over by a company on the transfer of a business to the company, the 
tevenue are prepared for the purposes of the “rollover” provision in TCGA 1992 s 162, not to 
reat such liabilities as consideration. If therefore the other conditions of s 162 are satisfied, no 
apital gain arises on the transfer. Relief under s 162 is not precluded by the fact that some or all 
f the liabilities of the business are not taken over by the company. 
‘ommentary—Simon’s Taxes C3.404. : 
‘evenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relieved 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 


terms of the concession. 
{ote—The text of this concession is as it appears in IR 1 Supp (November 2000). 


133 Capital gains tax on compensation and damages 


“IM PROPERTIES LTD—COMPENSATION AND DAMAGES 


| Introduction 


\ person who receives a capital sum derived from an asset is treated for the purposes of capital 
ains tax as disposing of that asset. The case of Zim Properties Ltd v Proctor 58 TC 371 has 
stablished that the right to take court action for compensation or damages is an asset for capital 
ains tax purposes. It follows that a person who receives compensation or damages, whether by 
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court order or arbitration or by negotiated settlement as a result of a cause of action may be 
regarded as disposing of the right of action. A capital gain may accrue. as a result. 


THE STRICT POSITION 


2 Cost of acquisition 


A capital gain will accrue if the capital sum received as compensation exceeds the amount which 
may be deducted as the cost of acquiring the right of action. A right of action will almost 
invariably be acquired otherwise than by way of bargain made at arm’s length. Special rules for 
determining the cost of acquisition apply in these circumstances. Where the right of action was 
acquired on or before 9 March 1981, it is deemed to have been acquired for a sum equal to its 
market value on the date of acquisition. Where it was acquired on or after 10 March 1981 and 
there was no disposal of the right of action corresponding to the claimant’s acquisition of it; 
then where, as is usually the case, the taxpayer gave no consideration to acquire itis treated.as 
having been acquired without cost. 

If the cause of action was held on 31 March 1982 and disposed of on or after 6 April 1988, it 
will, in accordance with the rebasing rules, be deemed to have been disposed of and immediately 
reacquired at its open market value on 31 March 1982. 

If a right of action passes on the death of the claimant, it is treated as acquired at its open 
market value on the date of death. { 


In computing the gain or loss, a deduction may be made for any legal and professional fees 
incurred in pursuing the claim. If the action in respect of a claim of substance fails, or if the 
expenses exceed the compensation, a capital loss may accrue. . 


3 Date of acquisition 


A right of action accrues and so is acquired by a person for capital gains tax purposes when, for 
example as a result of a breach of contract or the negligent actions of another person (tort), he 
or she suffers actual loss or damage. 


4 Market Value on acquisition 


In practice, where relevant, the Board of Inland Revenue will be prepared to accept a valuation 
which gives rise to neither chargeable gain nor allowable loss. 


5 Date of disposal 


The right of action is treated as disposed of when a capital sum derived from it is received, and 
if a series of capital sums is received, each receipt is the occasion of a separate disposal. 


6 Rebasing to 31 March 1982 


If an asset which was held on 31 March 1982 is disposed of on or after 6 April 1988, the gain o1 
loss is normally computed as if it had been disposed of and immediately reacquired at its oper 
market value on 31 March 1982. If an underlying asset were held on 31 March 1982, but a right 
of action related to that asset were acquired after 31 March 1982, the rebasing provisions would 
apply on the disposal of the underlying asset but not on the disposal of the right-of action. 


7 Reliefs and exemptions 


Some forms of compensation are specifically exempted from liability to capital. gains tax (seé 
paragraph 12 below) and these remain exempt despite the decision in Zim Properties. But othe 
statutory reliefs and exemptions are not available where the receipt of the compensation is 
regarded as giving rise to a disposal of the right of action, not of any underlying asset to whict 
the relief or exemption might apply. These include deferment relief for compensation applied ir 
restoring or replacing an asset, roll-over relief for the replacement of business assets, retirement 
relief and private residence relief. ieud oat to éitilidsil 


. "3 bee FD A ‘as, —v 
8 Relief by concession END 14 maiesetore 


Where a gain arises on the disposal of a right of action, the case may alternatively, by 


concession, be treated in accordance with the following paragraphs of this statement. 


9 Underlying assets 
Where the right of action arises by reason of the, total or partial 1 r ruction of o1 


re) 
damage to a form of property which is an asset for capital gains tax pu eoeee os because the 
claimant suffered some loss or disadvantage in connection with such a form of pro rty, any 
gain or loss on the disposal of the right of action may by concession be Hope GI RIMAES 
compensation derived from that asset, and not from the right of action. As a result a roportion 
of the cost of the asset, determined in accordance with normal part- ispdtal HRES ne 
indexation allowance, may be deducted in computing the gain: For example if compensation is 
paid by an estate agent because his negligence led to the sale of a building falling through, ar 
appropriate part of the cost of the building may be deducted in computing any gain!-on «the 
disposal of the right of action. Ljalog 1s tad? ewollot vi gesepaigerbenin 
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The gain may be computed by reference to the original cost of the underlying asset, with 
time-apportionment if appropriate if the asset was acquired before 6 April 1965 or by reference 
to its market value on 6 April 1965. For disposals on or after 6 April 1988, the gain may be 
computed in appropriate cases by reference to the value of the asset on 31 March 1982. 


10 Other reliefs and exemptions 


If the relief was or would have been available on the disposal of the relevant underlying asset, it 
will be available on the-disposal of the right of action. For example, if compensation is derived 
from a cause of action in respect of damage to a building suffered by reason of professional 
negligence, and the compensation is applied in restoring the building, deferment relief under 
TCGA 1992 s 23 will be available as if the compensation derives from the building itself and not 
from the right of action. 


Other reliefs which may become available in this way include private residence relief, retirement 
relief and roll-over relief. The HMRC Board will be prepared to consider extending time limits 
in cases where because of a delay in obtaining a capital sum in compensation, the normal time 
limit allowed for a relief has elapsed. If the right of action relates to an asset which is specifically 
exempt from capital gains tax, such as a motor car, any gain on the disposal of the right of 
action may be treated as exempt. 


11 No underlying asset 


A right of action may be acquired by a claimant in connection with some matter which does not 
involve a form of property which is an asset for capital gains tax purposes. This may be the case 
where professional advisers are said to have given misleading advice in a tax or other financial 
matter, or to have failed to claim a tax relief within proper time. Actions may be brought in 
relation to private or domestic matters. Where the action does not concern loss of or damage to 
or loss in connection with a form of property which is an asset for capital gains tax purposes, the 
approach in paragraph 9 above of treating the compensation as deriving from the asset itself is 
not appropriate. In these circumstances any gain accruing on the disposal of the right of action 
will be exempt from capital gains tax. 


OTHER POINTS 


12 Personal compensation or damages 


TCGA 1992 s 51(2) provides that “sums obtained by way of compensation or damages for any 
wrong or injury suffered by an individual in his person or his profession or vocation” are not 
chargeable to capital gains tax. The words “wrong or injury” include breaches of contractual 
duties and torts (in Scotland, delicts). If the exemption would have applied to damages received 
for any wrong or injury, it also applies to any compensation for professional negligence in 
relation to an action in respect of that wrong or injury. 

The words “in his person” are to be read in distinction to “in his finances” but they embrace 
more than physical injury so that distress, embarrassment loss of reputation or dignity may all 
be suffered “in the person”. Compensation or damages for unfair or unlawful discrimination 
suffered “in the person” and for libel or slander (in Scotland defamation) would thus be 
included. Similarly the words “in his profession or vocation” refer to compensation or damages 
suffered by an individual in his professional capacity such as unfair discrimination, libel or 
slander (in Scotland, defamation) as distinct from “in his finances”. If the compensation is 
received by the members of a partnership, each member, in Scotland as elsewhere, is treated as 
receiving a share of the compensation. The exemption is extended by concession to such 
compensation received by an individual in his trade or employment. 

The exemption also extends to compensation received by a person other than the individual who 
suffered the wrong or injury, such as relatives or personal representatives of a deceased person. 
It also extends to compensation for emotional distress caused by the death of another person, 
and compensation for loss of financial support. 

It does not apply to compensation for any other wrong or injury suffered by any person other 
than an individual. 


13 Indemnity payments 

The principle in Zim Properties Ltd is not regarded as applicable to payments made by. the 
vendor to the purchaser of an asset under a warranty or indemnity included as one,of the terms 
of a contract of purchase and sale. 

Where such a contractual payment is made, then the cost of the asset to the person acquiring it 
will, on the occasion of a further disposal be reduced by the sum received. The sale proceeds of 
the person who makes (or is treated by TCGA 1992 s 171A as making) the disposal of the asset 
are adjusted under TCGA 1992 s 49 in respect of the sum received. Where a warranty or 
indemnity payment is not made in accordance with the terms of the contract, the principle in 
Zim Properties may apply and the sums received by the vendor or purchaser as appropriate may 
be identified as capital sums derived from the asset, or from the right of action, depending on 
the facts of the case. . 
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14 Date of commencement 


The concessions and practices set out in this Statement will apply to all open cases on the date of 
issue, 19 December 1988. 


Note—The text of this concession is as it appears in IR 1 Supp (November 2001). 


D34 Rebasing and indexation: Shares held at 31 March 1982 


Where, for the purposes of the rebasing provisions in TCGA 1992 s 35 and the indexatior 
provisions in TCGA 1992 s 55, it is necessary to determine the market value of shares o1 
securities of the same class in any company on 31 March 1982, all the shares or securities held ai 
that date will be valued as a single holding whether they were acquired on or before 6 April 196: 
or after that date. 


If the shares or securities in the relevant disposal represent some but not all of those valued a 
31 March 1982 then the allowable cost or indexation allowance as appropriate will be based or 
the proportion that the shares or securities disposed of bears to the total holding at 31 Marck 
1982. 


Commentary—Simon’s Taxes C2.718. 
Note—The text of this concession is as it appears in IR 1 Supp (November 2000). 


D35 Employee trusts: transfers of assets to beneficiaries 


If the trustees of an employee trust transfer assets to a beneficiary for no payment there 1 
normally a charge to capital gains tax on the trustees. There may also be a charge unde: 
Schedule E on an employee. 


Where in such circumstances the employee is liable to income tax on the full market value of th 
assets transferred the trustees will not also be charged to capital gains tax on any gain arising o1 
the transfer of those assets. 


In this context “employee trust” means a trust within IHTA 1984 s 86 but without the restrictio1 
in sub-s (3), and provided that the employee in question is not a person of the kind described i1 
IHTA 1984 s 28(4) and not excluded by sub-s (5). 


This concession does not apply where on a transfer of assets from the trustees to a beneficiary 
special statutory rules restrict either the liability to capital gains tax or the Schedule E liability. 
Commentary—Simon's Taxes C4.207, 15.631. . 

Note—The text of this concession is as it appears in HMRC Extra-Statutory Concessions (August 2005). 


This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 11 wit! 
effect in relation to disposals on or after 6 April 2009. 


D36. Relief for irrecoverable loans to traders: time limits for claims 


ee concession was given statutory effect by TCGA 1992 ss 253 (as amended by FA 1996) and 254 (as amended b 
= ), 


D37 Private residence exemption: relocation arrangements 


Where work is being relocated, the employer may set up arm’s length arrangements under whicl 
an employee, who moves home because of the relocation, can sell his or her home to a relocatio1 
company or to the employer and have a right to a share in any later profit made when th 
relocation company or the employer later sells the home. Such arrangements may also exis 
where employees are required by their employer to transfer within an organisation and as | 
result have to move home. 


In such circumstances, if the home is fully exempt from capital gains tax, the employee’s right t 
the share in any later profit will be exempt too. Some employees’ homes may be only partiall 
exempt (for example they may have been used partly for business purposes, or may not have beet 
the main home throughout an employee’s period of ownership). In such cases, a correspondin 
proportion of any gain relating to the right to later profits will also be exempt. 


The concession does not apply when the right is held by the employee for more than three year: 


Where an employee owns his or her home jointly with others and moves home in th 
circumstances described above, the concession will apply to the other joint holders in the sam 
way as to the employee. _— - 


Commentary—Simon's Taxes C2.1301. 

Note—This concession was amended in August 2005. on ee 

This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 10 wit 
effect in relation to disposals on or after 6 April 2009. )on3 toogtosh sa 
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D38 Qualifying corporate bonds 


Where a person acquired corporate bonds in respect of shares or securities and those bonds became, 
or would fall to be treated as, qualifying corporate bonds by virtue only of FA 1989 s 139 (see 
TCGA 1992 Sch 11 para 16(4)), an allowable loss for capital gains purposes will accrue if — 


(a) the qualifying corporate bonds were issued in respect of shares or other securities before 
14 March 1989 and were still retained at that date by the person to whom they were issued; 

(b) the bonds were acquired in a transaction within TCGA 1992 s 116(1) (FA 1984 s 64(7)) and on 
disposal on or after 14 March 1989 fall to be treated as qualifying corporate bonds as a result 
of FA 1989 s 139; 

(c) relief under TCGA 1992 5 254 (CGTA 1979 s 136A) would have been available had the loan 
been a qualifying loan within TCGA 1992 s 254(1); 

(d) a taxpayer claiming relief under this concession agrees that if part or all of the amount relieved 
is subsequently recovered the relief will be clawed back in the same way as if TCGA 1992 s 254 
(CGTA 1979 s 136A) had applied, save that in all cases the chargeable gain will be treated as 
accruing to the claimant; 

(e) when this concession applies, any gain or loss on the original shares or securities will be treated 
as accruing at the same time as the loss on the bonds in accordance with TCGA 1992 s 116(15) 
(FA 1984 Sch 13 para 12). 


The loss is computed in accordance with the rules in TCGA 1992 5 254 (CGTA 1979 s 136A) and 
will be treated as arising when the benefit of this concession is claimed. However, the Revenue will 
be prepared to accept that any such loss should be treated as arising in an earlier year of assessment 
(or accounting period in the case of a company) provided that— 


(1) the claim is made not later than two years after the end of that year of assessment (or 
accounting period), and 

(2) all the conditions for the relief are satisfied at the date of claim, and 

(3) the relief would have been available at the end of the year of assessment or accounting period 
for which relief is claimed. 


Commentary—Simon's Taxes C2.822. 
Note—This concession was classified as obsolescent by IR 1 Supp (November 1998). 


D39 Extension of leases 


Where the extension of a lease other than under its original terms involves the surrender of the 
old lease and the grant of a new lease, a liability to capital gains tax may strictly arise. In an 
arm’s length transaction, the value, if any, of the new lease is taken into account as consideration 
for the disposal of the old lease. 

In practice, however, the surrender of a lease before its expiry and the grant of a new lease for a 

longer term will not be regarded as a disposal or part disposal of the old lease where all the 

following conditions are met— 

— the transaction, whether made between connected or unconnected parties, is made on terms 
equivalent to those that would have been made between unconnected parties bargaining at 
arm’s length; 

— the transaction is not part of, or connected with, a larger scheme or series of transactions; 

— acapital sum is not received by the lessee; 

— the extent of the property in which the lessee has an interest under the new lease does not 
differ in any way from that to which the old lease related; 

— the terms of the new lease (other than its duration and the amount of rent payable) do not 
differ from those of the old lease. For this purpose trivial differences will be ignored. 

Commentary—Simon's Taxes C2.1212. 

Revenue Interpretation RI 205—This concession is extended so that it can apply to transactions between connected parties 
where the terms of the transaction are equivalent to those that would have been made between unconnected parties 
bargaining at arms length. 

Revenue Interpretation RI 211—FA 1999 s 76 to be applied in certain circumstances where a capital gain has been relieved 
by way of a concession published before 9 March 1999 and the gain is not subsequently returned in accordance with the 
terms of the concession. 

Note—The text of this concession is as it appears in IR | (January 2000). 


D40 Non-resident trusts: definition of participator 


TCGA 1992 s 86, Sch 5 provide for a charge to capital gains tax on settlors of certain non- or 
dual resident trusts arising on trust property which originated from the settlor. Schedule 5 para 8 
defines what property originates from the settlor and provides that property put into trust by 
certain companies is treated as originating from those who control the company in question. 
Schedule 5 para 9 sets out conditions under which trusts created before 19 March 1991 may fall 
within the scope of the charge on the settlor, some of which may apply to companies controlled 
by defined persons. . 

TCGA 1992 ss 87, 88 charge UK resident beneficiaries to capital gains tax on certain capital 
payments received from non- or dual resident settlements. Section 96 is concerned with the 
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application of these provisions to capital payments made by companies which are controlled by 
the trustees and capital payments received by certain non-resident companies. 

For the purpose of determining who controls such companies “participator” is defined in TA 
1988 s 417(1). In applying the provisions of Sch 5 paras 2A(10), 8, 9111) and s 96 a beneficiary of 
the trust, by concession, is not regarded as a participator in the company solely ese of his 
status as beneficiary. 


Note—The text of this concession is as it appears in IR. 1 (January 2000). It applies from 1 April 1999 (IR Press Release 
1-4-99). 


D41 Non-resident trusts: loans repayable on demand 


Note—This concession is obsolete because it only applies where action was taken before 31 July 1992. 


D42 Mergers of leases 


Where a leaseholder of land acquires a superior interest in that land (either a superior lease or 
the freehold reversion) so that the first lease is extinguished the two assets are merged within the 
meaning of TCGA 1992 5.43. On a subsequent disposal the allowable expenditure will include— 


— the cost of the first lease (after exclusion if appropriate of that part “wasted” down to the 
date of acquisition of the superior interest (TCGA 1992 Sch 8) in the case of a lease with 50 
years or less to run); and 

— the cost of the superior interest. 


If the superior interest is itself a lease with 50 years or less to run, the total of these two amounts 
will be “wasted” down to the date of disposal under TCGA 1992 Sch 8. 


In strictness, indexation allowance on the total of these two amounts is calculated by reference 
to the date of acquisition of the superior interest. By concession indexation allowance on the 
earlier, inferior, lease will be calculated by reference to the date of its acquisition. 


For disposals before 29 June 1992, indexation allowance will be given by concession for the total 
of these two amounts by reference to the date of acquisition of the inferior interest. 


Commentary—Simon’'s Taxes C2.1212. 
Note—The text of this concession is as it appears in the HMRC Extra-Statutory Concessions (August 2005). 


D43 Settled property 


On the death of a person entitled to a life interest in possession in settled property, as defined in 
TCGA 1992 5 68 (except where the property reverts to the settlor) the trustees are deemed to have 
disposed of the property and reacquired it at market value and, subject to TCGA 19928567, 74— 


— if the property continues to be settled property, by reason of TC GA 1992's 72, there is no 
chargeable gain or allowable loss; 

— if someone becomes absolutely entitled within TCGA 1992 5 71, by reason of TGA 1992's 73, 
there is no chargeable gain or allowable loss. 


By concession these provisions will also be applied on the death of a person with ¢ key dther type of 
interest in possession in settled property. 


Where property continues to be settled property, the concession may be claimed o on the subsequent 
disposal of that property and the market value on date of death shall be reduced by the amount oj 
any outstanding chargeable gain which was held over when that property was transferred to the 
trustees. The concession may not be claimed for any assets where there is a charge under TCGA 
1992 s 67 or 74 on the subsequent disposal. 


If this concession is claimed, it must apply to all of the assets in which the decensed ‘had an interest 
in possession, other than any assets for which the capital gains tax computations were settled before 
17 February 1993 or are subject to a charge under TCGA 1992 s 67 or 74, All Weta to TCGA 
1992 include references to corresponding provisions in earlier legislation. 

Commentary—Simon’s Taxes C4.210. 


Note—This concession was superseded by TCGA 1992 ss 72 (as amended by FA 1996) and 73 Al amended by FA 1996) in 
relation to deaths occurring after 5 April 1996. The concession is § fhersiors obsolescent. 
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D44 Rebasing and indexation: shares derived from eer holcing 
held at 31 March 1982 PAGE TEA zo 


For rebasing and indexation purposes, taxpayers are treinuess as having held an asget at 41 March 
1982 if it was acquired after that date by a transfer, or series of ‘transfers, treated as giving rise to 
neither a gain nor a loss for capital gains purposes, from someone who did holdiit at that date. 
Such “no gain/no loss” transfers include transfers between spouses and between companies in 
the same group where transfers fell within ECGA. 1992s nae ors ke chika or the predecessors of 
those sections. molt bevisest, 2in90Vsd 
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Where, for rebasing and indexation purposes, it is necessary to establish the 31 March 1982 

market value of shares or securities of the same class, shares or securities acquired in this way by 

no gain/no loss transfer are added to any such shares or securities of the same class actually held 
by, the transferee at 31 March 1982 and valued asa single holding. 

For the purposes of this valuation, where a claim is made by the taxpayer, the value of the single 

holding may be regarded as— 

— ‘in the case of a disposal by an individual, the appropriate proportion of the value of any 
larger holding of shares or securities of the same class which were held by’ the individual’s 
spouse at 31 March 1982:and from which part or all of the single holding was derived by one 
or more no gain/no loss transfers within TCGA 1992 s 58; 

— in the case of a disposal by a company, the appropriate proportion of the value of any larger 
holding of shares or securities of the same class which were held by another.company at 
31 March 1982 and from which part or all of the single holding was derived by one or more 
no gain/no loss transfers within TCGA 1992 s 171(1). 


This extra-statutory concession applies in relation to— 


— all relevant disposals made before 16 March 1993 in relation to which a claim is made before 
liabilities are finally determined; and 

— all disposals made on or after 16 March 1993 provided a claim is made within two years of 
the end of the year of assessment or accounting period in which the disposal is made; or at 
such later time as the Board of Inland Revenue may allow. 


Commentary—Simon’s Taxes C2.718; D2.312. 


D45 Rollover into depreciating assets 


The cessation of use of an asset for the purposes of a trade carried on by a claimant to rollover 
relief will not be treated as an occasion of charge to capital gains tax under TCGA 1992 
s 154(2)(b), where the cessation occurs on death of the claimant. 


Commentary—Simon's Taxes C3.311. 


D46 Relief against income for capital losses on. the disposal of 
unquoted shares in a trading company 


Note—This concession was classified as obsolete by IR 1 Supp (November 2001). 


D47 Temporary loss of charitable status due to reverter of school 
and other sites 


Land, which was given for educational or certain other charitable purposes, may cease to be used for 

such purposes. In certain cases, where land was conveyed on terms which provided for it to revert to 

the donor, Reverter of Sites Act 1987 s 1 applies and the trustees hold the land on a trust for sale for 

the benefit of the revertee. Unless the revertee is known to be a charity, the property is then no 

longer held on charitable trusts and there is, for capital gains tax purposes, a deemed disposal and 

re-acquisition by reason of TCGA 1992 s 256(2) which. may. give rise to a chargeable gain. In 

addition, if the revertee has not been immediately identified, chargeable gains may also arise to the 

trustees if the land or other property.in the new trust is sold, or when the revertee is subsequently 

identified; and any. income arising will be liable to income tax. 

In certain circumstances, the land, or any sale proceeds, will subsequently come to be held on 

charitable trusts, or for the benefit of a charity. Consequently, where— 

(a) the Charity Commissioners make an order under Reverter of Sites Act 1987 s 2, or 

(b) the Secretary of State makes an order under Education Act 1973 s 2, or 

(¢c) the revertee, or one of the revertees, is identified in due course ‘and is a charity, or 

(d) the revertee, or one of the revertees, is identified in due course and is not a charity but disclaims 
all entitlement to the property, . 

there will have been a period during which charitable status has been temporarily lost. 


Where any of the four circumstances above apply, provided charitable status is established within 
six years of the date on which the land ceases to be held on the original charitable trust, any capital 
gains tax which has been charged under TCGA 1992 s 256(2) on the cessation of the original 
charitable purpose and on any disposals by the trustees during the relevant period will, by 
concession, be discharged or to the extent already paid be repaid with repayment supplement. 
Similarly, any income tax which has been charged on income which the trustees receive during the 
relevant period from the property, or from the proceeds of sale of the property, will be discharged or 
to the extent already paid, be repaid with repayment supplement, provided the income is used for 
charitable purposes. Any income tax suffered: at source will also be repaid: with repayment 
supplement. If the property is held only partly for one or more charities or revertees who disclaim 
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entitlement in circumstances (c) and (d) above, then only the share relating to the charity or 
charities or the revertees who make the disclaimer will be exempted from capital gains tax and 
income tax. 

As a consequence of this concession, the Board will, at the request of the trustees of a trust where 
the revertee has not been identified, agree to postpone the collection of any tax charged which may 
subsequently be discharged by this concession. If the revertee is identified ata later stage and does 
not have charitable status and does not disclaim entitlement the postponed tax charges will become 
payable with interest. 

This concession applies where the above conditions are met and where the land ceased to be held on 
charitable trusts on or after 17 August 1987, the commencement date for the Reverter of Sites 
Act 1987. 

Where the revertee is known at date of reverter and is a charity the land will remain on charitable 
trusts and capital gains tax exemption will be available by virtue of TCGA 1992 ss 256(1), 257(3). 
Commentary—Simon's Taxes C1.220, C5.118. 


Note—This concession will be withdrawn with effect from 1 April 2010. See the HMRC Technical Note, “Withdrawal of 
Extra-statutory Concessions’, published April 2009. 


D48 Retirement relief 


Note—This concessionary relief was replaced by statutory relief under TCGA 1992 Sch 6 para 14(7) and (8) introduced by 
FA 1996 Sch 39 para 7. 


D49 Private residence relief: short delay by owner-occupier in taking 
up residence 


This concession applies— 


— where an individual acquires land on which he has a house built; which he then uses as his 
only or main residence, 

— where an individual purchases an existing house and, before using it as his only or main 
residence, arranges for alterations or redecorations or completes the necessary steps for 
disposing of his previous residence. 


In these circumstances, the period before the individual uses the house as his only or main 
residence will be treated as a period in which he so used it for the purposes of TCGA 1992 
s 223(1), (2)(a), provided that this period is not more than one year. If there are good reasons for 
this period exceeding one year, which are outside the individual’s control, it will be extended up 
to a maximum of two years. 


Where the individual does not use the house as his only or main residence within the period 
allowed, no relief will be given for the period before it is so used. Where relief is given under this 
ace it will not affect any relief due on another qualifying property in respect of the same 
period. , 


Commentary—Simon’s Taxes C2.1307. 


D50 Treatment of compensation 


This Concession applies to certain capital sums received as compensation for the loss or 
deprivation of property which at the time of its confiscation, expropriation or destruction was 
situated outside the United Kingdom. 


A capital sum to which this concession applies shall not include any compensation payment 
made in respect of any property in consequence of statutory, contractual or other legal rights in 
force at the time that property was confiscated, expropriated or destroyed, Capital sums to which 
this concession applies are limited to payments made in recognition of, and in recompense for, 
the past loss or deprivation of the property in circumstances where no form of legal.redress was 
then available to the owner. Loss or deprivation of property includes the disposal of property at 
less than market value by reason of a sale under duress. a aay 


Capital sums to which this Concession applies are those paid as compensation— 


— by virtue of statutory orders under the Foreign Compensation Act 1950 or under directly 
analogous arrangements set up by foreign governments; ‘ 


— In consequence of any recommendation of the Spoliation Advisory Panel or of any 
equivalent body set up outside the United Kingdom; ame 

— in settlement of legal claims, or by the order of any recognised court or legal tribunal with 
jurisdiction to cover such claims, to the effect that the original seizure of the property was 


wrongful and should be declared illegal. AG WATE 's 


A capital sum to which this Concession applies shall not be treated as giving rise to a chargeable 
gain on the person entitled to receive it provided such person— ‘YU Atrsmaiq que 
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— was the owner of the property to which the compensation relates at the time it was 
confiscated, expropriated or destroyed, or 

~ acquired their title, directly or indirectly, from the owner of the property at the time it was 
confiscated, expropriated or destroyed. 


This Concession will not apply to exempt a capital sum paid as compensation in the circum- 
stances described above where the person entitled to receive it has acquired, or derived their title 
from another person who has acquired, the right to receive that compensation for consideration 
in money or money’s worth. 

In deciding whether this Concession can apply to any person, transfers of assets or rights 
between husband and wife and within companies in the same group which have been treated as 
giving rise to neither a gain nor a loss under sections 58 and 171 of TCGA 1992 respectively, will 
be ignored. 

The value of the compensation received will be taken to be the amount paid in money or 
money’s worth, in respect of the compensation claim under the arrangements for claims 
settlement. This value shall, where the compensation is in the form of an asset, be taken as the 
value at which the asset was acquired by the person entitled to the compensation for the 
purposes of computing any gain or loss on a subsequent disposal of the asset by that person. 


OFFSET FOR LOSSES CLAIMED 


If a capital gains allowable loss is or has been established as a consequence of — 

— the property having been confiscated, expropriated or destroyed, or 

— asaresult of the abandonment or extinction of the rights in respect of which a claim for the 
compensation was established, 

this Concession is not to apply to so much of the chargeable gain which would arise on the 

receipt of the compensation if this concession did not apply, as is equal to the allowable loss 

claimed. 


DATE OF APPLICATION 


The concession in this form applies to compensation received on or after 20 December 2000 and 
to any case where compensation was received before that date but where the liability thereon was 
not finally determined before that date. 


Commentary—Simon’s Taxes C1.319. 
Note—The text of this Concession is as it appears in IR 1 (August 2002). 


D51_ Transfers of assets from a close company at undervalue 


TCGA 1992 s 125 applies if a close company transfers assets to a person at undervalue in a 
transaction which is not an arm’s length bargain. The effect of s 125 is to reduce the allowable 
acquisition cost of shares held by the shareholders in the company at the date of the transfer. By 
concession the Revenue will not seek to apply s 125 in two circumstances. 

First, where the transferee is a participator or an associate of a participator in the company, 
and— 

— the transfer is treated as an income distribution within TA 1988 s 209(2)(b) or (4) or 

— the transfer is treated as a capital distribution within TCGA 1992 s 122. 

Second, where the transferee is an employee of the company and the employee is assessed under 
Schedule E on the difference between the market value of the asset and any amount he or she 
paid for it. 

Commentary—Simon's Taxes D1.919. 

Note—This concession subsequently enacted by the Enactment of Extra-Statutory Concessions Order, SI 2009/730 art 5 


with effect for the purposes of computing the gain accruing on any disposal of shares in a close company on or after 6th 
April 2009. 


D52 Share exchanges, company reconstructions and amalgama- 
tions: incidental costs of acquisition and warranty payments 


This concession applies to— 
- incidental costs of acquisition or disposal which would be allowable under TCGA 1992 
s 38(1)(a) or (c) 
- payments in respect of contingent liabilities as defined in TCGA 1992 s 49(1)(c) 
incurred— 
(i) on, or as a result of, an exchange of shares or debentures to which TCGA 1992 s 135 
applies, or ; a) 
(ii) under an arrangement as mentioned in TCGA 1992 s 136(i) which is entered into for the 
purposes of, or in connection with, a “scheme of reconstruction” as defined in TCGA 
1992 Sch 5AA in circumstances where TCGA 1992 s 136 applies. 
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Any such costs or payments attributable to the new holding of the shares and/or debentures may 
be treated as consideration given for the shares or debentures. In the case of contingent liabilities 
the total allowed under TCGA 1992 s 49(1)(c) and this concession will’ be restricted to the 
amount that would have been allowed under s 49(1)(c) if TCGA 1992:ss:135 or 136 had not 
applied. 


Commentary—Simon's Taxes C2.208, C2.1521. 
Note—The text of this concession is as it appears in IR | (January 2004). 


D53 TCGA 1992 s 50: grants repaid 


Where some or all of the cost of acquiring an asset is met by the Crown or by, any Government, 
public or local authority, TCGA 1992 s 50 excludes an amount equal to the grant from the 
allowable acquisition costs in computing the gain on a subsequent disposal. 

By concession, where the grant is later repaid in whole or in part the consideration. received on 
the disposal of the asset may be treated as reduced by an amount equal to the amount repaid. 
This concession will also apply to the extent that it can be demonstrated that repayment of the 
grant has taken place by way of a corresponding reduction in the amount of a later grant which 
would otherwise have been made. ' 


Commentary—Simon’'s Taxes C2.218. 
ADDITIONAL NOTES 


1 Working Rule Agreements 


There are limited concessionary elements in the tax treatment of travelling and subsistence 
allowances paid under Working Rule Agreements and, from 6 April 1981; to site based staff 
employees in the construction and allied industries. 


Further information on this tax treatment is given in an Inland Revenue Press Release dated 
13 February 1981, available from HMRC, Room 18, New Wing, Somerset House, Strand. 
London WC2R ILB. 
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2 Statements of Practice 


Statements of Practice explain HMRC’s interpretation of legislation and the way the department 
applies the law in practice. They do not affect a taxpayer’s right to argue for a different 
interpretation, if necessary in an appeal to the General or Special Commissioners. 


Some Statements of Practice (SPs) contain a minor concessionary element. They are as follows 
[see Statements of Practice, post|— : 


SP A34 Relief for interest payments: loans for purchase or improvement of land: 
inherited properties 


SPD Part disposals of land 


SP D21 Time limit for an election for valuation on 6 April, 1965 under TCGA 1992 
Sch 2, para 17 (CGTA 1979 Sch 5, para 12): Company leaving a group: 
TCGA 1992 s 178(ICTA 1970 s 278) 


SP 4/79 Life assurance premium relief: children’s policies _ 
SP 11/79 Life assurance premium relief: children’s policies 
SP 4/80 Industrial buildings allowance: Industrial workshops constructed for 
separate letting to small businesses araxs Janse 
SP 11/81 Additional redundancy payments - . BINSsprot 
SP 12/81 The Construction Industry Tax Deduction Scheme: Carpet fitting 
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SP 4/97 Taxation commission, cashbacks and discounts = 
‘iiast SSB 6 n'a) 
10 esileyepts 
POATID Me WDM (ii) 
jo eszoq urd 


AAt dod LQRF 


“el | 


‘ilk afetaeialll STATEMENTS OF PRACTICE 


Notes—Staton» ite OF Practice which are obs 
Ttadies tut aoe printed 
Before 18 Juty 1978 inforration ot) adiinistraiiy 2 ssluer 
and riiten answers, and Ictters to oicks L, ey ron 
SS toe Witch remained! Valid was cablished in « Re i R i f : 
Reledses dated 29 October 1980 and 23 March 1% I ¢ { cen n 
( listed belo ? 


io si#iemenis have no binding force and do not aff » taxnever's 
tux. ; 
Statements relating to TET aver or tuced in Purt Wo tha Wicatte 
Gil Partnerstiip Act Tho Civil Partnership Ac (CP od Royal Assent on 98/11/2004. 
i 5 December 2005 The Governraent’s. commitment al re 
[ paruresship w W be treated the sam nsrried cous 
AS part of thas find itten tt Yo tax ity, froin oe Mest 
Spply equally to civil pariners and married couples. 
: 
re 
. ; 
, Dar ; ‘OF YES tT 
fi STATEMENTS OF PRACTICE ISSUED BEFORI 
rATEM! S APPLICAB LS 
NTERI ; 
: 
cake i Mt 
» ae ; art XV 4 
; ; 
rr wi I { 
rina! change inn 
7 in : 
Eroplovmer LOOT 
Secnciit 12 : 
c ‘ 
StOCK ; 
Schedu CL assesses J 19S YO aig rite Yr rea ywvIen Sil pit wren { t Ole 
Airline pilot viel incidental chities tob 
[nforrta: “Ph, vy ved Ldn srments f solet 
Assessing foleranc bsolete) 
Completi yn Of retin ms by attorn 
Delay th renderine vi eli { re id penaltl 
Benefits im kind: FA G's 64. tobsol 
biving expenses abroad: Schedule D Cases i and il 
Earnings for work done abroad, tobsole! 
Pariners rd wit i retirement annuity relief (obs HNeic) 
; 


Furnished Sear wear and tear allawance. fobsolete} 

Schedile D Case lassey. (Obsolete} 

Temporary saber chevoed thraish forcien agencies. (obsoicte) 

Solicitors” deposit wtierest: (obsoicic) 

Correspondence with married women: (obsolete) 

Benefits it Ritual Acholarshios fer eri Wns children obsolete} 

ea een) af Wiles batnings TA 1983 ss 28? and 288: extension of i 
limits. (obsotete) 


fee) “tee F 


PA 2), 


i OR imachinery and plant: amendment of dein by an 


» {otaaler > 
= (obsolete) 


pH. can oth faar's (etbeoiete) 


al ene) a 


pak werent io 


aI 


LFF sie C CONCESSIONS 


HOMUPIAASE AO er Piva: 


~ he C row OF 
ies an amount equal the 
1a subsequent disnd $9 one 
te aa de 
in ft ale ( le A 
amount to the amount repaid. 
onstrated AammmmE eS. OF the 
the amount of @ later grant which 
’ 2GEROA a> 
Bs was ft 
aa es, 
: : _ a a any é 
om 2 Siere Armia 1 
chi of Mies 


x - time veh F stakes me Reven 
~ ~ ry 4 a rz, 


P| 


n uf Posey 
iect a taxpevers gat 
he &stticral or Special oe 

MALT Cr acessionary x 
ry 


’ e : ae 
7s) Pa ments: loans for purchase Guam 


CONTENTS 


Notes—Statements of Practice which are obsolete or obsolescent or are not applicable in the current year are listed below in 
italics, but not printed. 

Before 18 July 1978 information on administrative practice was issued in various forms including Parliamentary statements 
and written answers, and letters to professional bodies and journals. An index of those statements issued before 18 July 
1978 which remained valid was published in a Revenue Press Release on 18 June 1979 and revised by further Press 
sy eas 29 October 1980 and 23 March 1982. The titles of the statements in that index relevant to this work are 
isted below. 

These statements have no binding force and do not affect a taxpayer’s right of appeal on points concerning his liability to 
tax. 

Statements relating to IHT are reproduced in Part 3 of this publication. 

Civil Partnership Act—The Civil Partnership Act (CPA) received Royal Assent on 18/11/2004 and became effective from 
5 December 2005. The Government’s commitment is that, for all tax purposes, same-sex couples who form a civil 
partnership will be treated the same as married couples. 

As part of this commitment to tax parity, from 5 December 2005 all Statements of Practice should be taken as extended to 
apply equally to civil partners and married couples. 


STATEMENTS OF PRACTICE ISSUED BEFORE 18 JULY 1978 


A STATEMENTS APPLICABLE TO INDIVIDUALS (INCOME TAX AND 
INTEREST ON TAX) 

Al Deeds of covenant. (obsolete) 

A2 Settlements: TA 1988 Part XV. (obsolete) 

A3 Barristers: the cash basis. (obsolete) 

A4 Partnerships: change in membership. (obsolete) 

AS Covenants in favour of charities: repayment procedure. (obsolete) 

A6 Employment income: VAT 

AZT Benefits in kind and VAT. (obsolete) 

A8 Stock dividends 

Ad Schedule E assessments 1995—96 and earlier: repayment supplement. (obsolete) 

A10 Airline pilots—residence—incidental duties (obsolete) 

All Informal end of year adjustments. (obsolete) 

Al2 Assessing tolerance. (obsolete) 

Al3 Completion of return forms by attorneys 

Al4 Delay in rendering tax returns: interest charge and penalties. (obsolete) 

AIS Benefits in kind: FA 1976 s 64. (obsolete) 

Al6 Living expenses abroad: Schedule D Cases I and II 

Al7 Earnings for work done abroad. (obsolete) 

Al& Partnerships and retirement annuity relief. (obsolete) 

Al9 Furnished lettings: wear and tear allowance. (obsolete) 

A20 Schedule D Case V losses. (obsolete) 

A2] Temporary workers engaged through foreign agencies. (obsolete) 

A22 Solicitors’ deposit interest. (obsolete) 

A23 Correspondence with married women. (obsolete) 

A24 Benefits in kind: scholarships for employees’ children. (obsolete) 

A25 Separate taxation of wife’s earnings, TA 1988 ss 287 and 288: extension of time 
limits. (obsolete) 

A26 Capital allowances on machinery and plant: amendment of claim by an 
individual trader. (obsolete) 

A27 Accounts on a cash basis. (obsolete) 

A28 Accountancy expenses. (superseded) 

A29 Tax treatment of directors’ fees received by professional partnerships. (obsolete) 

A30 Settlements: benefit to settlor’s future spouse. (obsolete) 

A31 Reimbursement of taxpayers’ expenses. (obsolete) 

A32 Goods taken by traders for personal consumption 

A33 Relief for interest payments: loans applied in acquiring an interest in a 
partnership: TA 1988 ss 362, 363 

A34 Relief for interest payments: loans for purchase or improvement of land: 
inherited properties: TA 1988 ss 353, 354 

B STATEMENTS APPLICABLE TO INDIVIDUALS AND COMPANIES 
(INCOME TAX AND CORPORATION TAX) 

Bl Treatment of VAT 

B2 Stock relief: treatment of VAT. (obsolete) 

B3 Stock relief: withdrawal of claim. (obsolete) 

B4 Stock and work in progress: changes in the basis of valuing long term contract 


work in progress. (obsolete) 
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Stocks and work in progress: changes in accountancy practice (SSAP 9). 
(obsolete) 

Goods sold subject to reservation of title 

Stock relief: completed work in progress of builders. (obsolete) 


STATEMENTS APPLICABLE TO COMPANIES, ETC (CORPORATION 
TAX AND INCOME TAX) 


Lotteries and football pools 

Group relief: TA 1988 s 412(1)(c). (obsolete) 

Close companies: TA 1988 Sch 19 para 3(1)(a): “reasonable: time’. (obsolete) 
Close companies: general statement. (obsolete) 

Interest paid to a bank in the UK ona loan made in foreign currency. 
(superseded) 

Group relief: TA 1988 s 403C 

Group relief; TA 1988s 410. (obsolete) 

Taxation of profits of subsidiaries of UK companies. (obsolete) 

Company taxation: interest paid in foreign currency. (obsolete) 

General rules as to deductions not allowable: valuation fees for compliance 
with Companies Act 1985 Sch 7 para 1(2) . 

Claims to loss relief under TA 1988 s 393(1) (obsolete) 


STATEMENTS RELATING TO TAX ON CAPITAL GAINS 
(INDIVIDUALS AND, COMPANIES) 


Part disposals of land 

Superannuation funds. (obsolete) 

Company liquidations: shareholders’ capital gains tax 

Short delay by owner-occupier in taking up residence: TCGA_1992 ss 222-224, 
(superseded) 

Partnerships: assets owned by individuals. (obsolete) 

Replacement of business assets: time limit 

Treatment of value added tax . 

Houses owned by occupants of tied accommodation. shperaeden) 

Residence exemption: separated couples. (obsolete) ' 

Termination of an interest in possession in settled property: TCGA 1992 

SSey lea 

Partnership: assets owned by a partner 

Partnerships 

Assets of negligible value: time limit for claims. Pana ai 

Division of a company on a share for share basis. (superseded) 
Accommodation let by owner-occupier. (superseded) 

Interests in possession. (obsolete) 

FA 1965 s 29(2). (obsolete) 

Value shifting: TCGA 1992 s 30 

Replacement of business assets in groups of companies 

Retirement relief: change in business during 10 years before disposal. (obsolete) 
Time limit for an election for valuation on 6 April 1965 under TCGA 1992 
Sch 2 para 17: company leaving a group: TCGA 1992 ss 178,179 

Transfer of business to a company. (superseded) 
Non-resident company: TCGA 1992 s 13 
Initial repairs to property: TCGA 1992 s 38(1) 
MISCELLANEOUS 


Limitations on Revenue advice to taxpayers. Cunaamaaa 

UK branches of foreign banks. (obsolete) 

Close companies: apportionment of income and the <paseaanal for capital 
gains tax: close companies in liquidation. (obsolete) ., a 


MyDE 


LAWOSSE 


« & 


STATEMENTS OF PRACTICE ISSUED AFTER 17 JULY 1978 


1978 


SP 1/78 
SP 2/78 
SP 3/78 


SP 4/78 


r  ALAT 
Li¥i} Jv bt) 


Employment Protection Act 1975: maternity pay. (obsolete) 

Close companies. non-resident participators: apportionment. (obsolescent) 

Close companies—income tax relief for interest on loans: applied i in acquiring » 
an interest ina close company » pie Aare, yal 
Mining companies: expenditure on planning pbrminsion applications. (obsolete) 
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Statements of Practice 


SP 5/78 


SP 6/78 
SP 7/78 


SP 8/78 


1979 

SP 1/79 
SP 2179 
SP 31/79 


SP 4/79 
SP 5179 
SP 6/79 


SP 7/79 
SP 8/79 
SP 9/79 
SP 10/79 
SP 11/79 
SP 12179 
SP 13/79 
SP 14/79 
1980 


SP 1/80 
SP 2/80 


SP 3/80 
SP. 4/80 


SP 5/80 
SP 6/80 
SP 7/80 


SP 8/80 


SP 9/80 
SP 10/80 
SP 11/80 


SP 12/80 
SP 13/80 
SP 14/80 
SP 15/80 
SP 16/80 
SP 17/80 
SP 18/80 


1981 


SP 1/81 
SP 2/81 


SP 3/81 
SP 4/8] 
SP 5/81 
SP 6/81 
SP 7/81 
SP 8/81 


SP 9/81 


Stamp duty: conveyance in consideration of a debt (see the Orange Tax 
Handbook) 

Trade unions: provident benefits: legal expenses paid for members. (superseded) 
Capital gains tax: exercise of a power of appointment over settled property. 
(obsolete) 

Building licences granted under the Community Land Act 1975: stock relief. 
(obsolete) 


Partnerships: extension of statement of practice D12 

Development land tax: negotiations on liability. (obsolete) 

Payment of life assurance premiums on which commission is payable to the 
policyholder. (superseded) 

Life assurance premium relief: children’s policies 

Family company: sale of assets in anticipation of liquidation. (obsolete) 
Closure of business followed by sale of assets or liquidation of company. 
(obsolete) 

Benefits in kind: cheap loans—advances for expenses 

Compensation for acquisition of property under compulsory powers 
Expenditure on producing films and certain similar assets. (superseded) 
Power for trustees to allow a beneficiary to occupy a dwelling house (see THT) 
Life assurance premium relief: children’s policies 

Investigation settlements. retirement annuity relief. (obsolete) 

Flat rate expenses for manual and certain other employees. (obsolete) 
Unquoted shares or securities held on 6 April 1965 


Legal entitlement and administrative practices. (superseded) 

Statement clarifying the operation of an existing administrative practice: 
Schedule D Case V losses. (superseded) 

TA 1988 s 707: cancellation of tax advantages from certain transactions in 
securities: procedure for clearance in advance 

Industrial buildings allowance: industrial workshops constructed for separate 
letting to small businesses 

Group relief: TA 1988 s 410. (superseded) 

Small workshops allowance. (obsolete) 

Deceased persons’ estates: income received during the administration period. 
(obsolete) 

Stock relief: deferment of recovery charges: definition of net indebtedness in FA 
1980 Sch 7 para 1(5). (obsolete) 

Investigation settlements: retirement annuity relief. (superseded) 

Mortgage interest relief? year of marriage. (obsolete) 

Liability under TA 1988 Part XIII Chapter II, on gains arising on life and 
capital redemption policies and life annuities. (see Concession B53) 
Business property relief: “buy and sell” agreements (see IHT) 

Demergers: TA 1988 ss 213-218 

Relief for owner occupiers 

Maintenance payments: payment of school fees 

Lorry drivers, relief for expenditure on meals (withdrawn) 

Flat rate expenses for manual and certain other employees. (obsolete) 
Securities dealt in on the Stock Exchange Unlisted Securities Market: status 
and valuation for tax purposes. (obsolete) 


Non-statutory redundancy payments. (superseded) 

Contributions to retirement benefit schemes on termination of employment. 
(obsolete) 

Individuals coming to the UK: ordinary residence (obsolete) 

Stock relief: recovery of charges when level of trading is negligible. (obsolete) 
Expenditure on farm drainage 

Maintenance payments under court orders: retrospective dating. (obsolete) 
Allowable expenditure: expenses incurred by personal representatives. (obsolete) 


Rollover relief for gga af business assets: as carried on 


successively. 


Exercise of a power of enicieiicsamtin over rive ttle property. (superseded) 


SdS 


SP 10/81 
SP 11/81 
SP 12/81 
1982 


SP 1/82 
SP 2/82 


SP 3/82 
1983 

SP 1/83 
SP 2/83 
SP 3/83 
SP 4/83 
SP 5/83 
SP 6/83 
SP 7/83 
1984 

SP 1/84 
SP 2/84 
SP 3/84 
SP 4/84 
SP 5/84 


SP 6/84 
SP 7/84 
SP 8/84 
SP 9/84 


SP 10/84 
SP 11/84 


1985 

SP 1/85, 
SP 2/85 
SP 3/85 
SP 4/85 


SP 5/85 
SP 6/85 
SP 71/85 
1986 

SP 1/86 
SP 2/86 
SP 3/86 


SP 4/86 


SP 5/86 
SP 6/86 


SP 7/86 
SP 8/86 
SP 9/86 
SP 10/86 


1987 


SP 1187 
SP 2187 
SP 3/87 
SP 4/87 
SP 5/87 
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Payments on account of disability resulting in cessation of employment 
Additional redundancy payments 


The construction industry tax deduction scheme: carpet fitting 


The interaction of income tax and inheritance tax on assets put into settlement: 
(obsolete) 

Company’s purchase of own shares: TA 1988 (see also Inland Revenue Tax 
Bulletin Issue 21, February 1996, p 280) 

Indexation. (obsolete) 


Country-risk debts. (obsolete) 

Tax treatment of expenditure on films and certain similar assets. (superseded) 
Relief for losses on loans to traders: time limit for claims. (superseded) 
Approved savings-related share option schemes. (obsolete) 

Use of schedules in making personal tax returns. (obsolete) 

Company residence. (superseded) 

Business expansion scheme: overseas activities. (obsolete) 


Trade unions: provident benefits: legal and administrative expenses 
Payments to redundant steel workers. (obsolete) 

Stamp duty. convertible loan stock (see the Orange Tax Handbook) 
Development land tax: double taxation conventions. (obsolete) 

Employees resident but not ordinarily resident in the UK: general earnings 
chargeable under ITEPA 2003 ss 25, 26 (withdrawn: see SP 1/09) 
Non-resident lessors: TA 1988 s 830 

Exercise of a power of appointment or advance over settled property 

TA 1988 s 124: interest on quoted Eurobonds. (obsolete) 

Stamp duty: treatment of securities dealt in on the Stock Exchange Unlisted 
Securities Market. (obsolete) 

Foreign bank accounts 

Estate duty: calculation of duty payable on a chargeable event affecting heritag 
objects previously granted conditional exemption (see [HT) 


Treatment of certain payments to relocated employees. (superseded) 

Tax treatment of expenditure on films and certain similar assets. (superseded) 
Exchange rate fluctuations. (superseded) 

Relief for interest on loan used to buy land for partnership or company busines: 
purposes. (obsolete) 

Division of a company on a share for share basis. (obsolete) 

Incentive awards 

Reliefs for non-residents. treatment of wife's income. (obsolete) 


Capital allowances: machinery*and plant: short-life assets 

Offshore funds 

Payments to a non-resident from UK discretionary trusts or UK estates 
during the administration period: double taxation relief 

Payments made by employers to employees when in full-time attendance at 
universities and technical colleges 

Relief for replacement of business assets: employees and office holders 
Investigation settlements: inclusion of interest clause in letters of offer. 
(obsolete) 

Business expansion scheme: overseas activities. (obsolete) 

Treatment of income of discretionary trusts (see IHT) _ 

Partnership mergers and demergers 

Death benefits under superannuation agreements (see [H 7 


Exchange rate fluctuations. (superseded) Fy pS OBA 

Close company apportionment. (obsolete) ok ole 

Repayment of tax to charities on covenanted and other income. (obsaleteh Ph 
Business expansion scheme: overseas activities. (obsolete) 

Tax returns: the use of substitute forms sod bs MSke 4. 
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Statements of Practice 


SP 6/87 
SP 7/87 
SP 8/87 
SP 9/87 
SP 10/87 


1988 


SP 1/88 
SP 2/88 
SP 3/88 
SP 4/88 
SP 5/88 
SP 6/88 


1989 


SP 1/89 
SP 2/89 
SP 3/89 
SP 4/89 


SP 5/89 
SP 6/89 
SP 7/89 
SP 8/89 


1990 


SP 1/90 
SP 2/90 


SP 3/90 
SP 4/90 
SP 5/90 
SP 6/90 


SP 7/90 
SP 8/90 


1991 


SP 1/91 
SP 2/91 


SP 3/91 
SP 4/91 
SP. 5/91] 
SP 6/91 
SP 7/91 
SP 8/91 
SP 9/91 
SP 10/91 
SP 11/91 
SP 12/9] 
SP 13/91 


SP 14/91 


SP 15/91 
SP 16/91 
SP 17/91 


SP 18/91 
1992 
SP 1/92 


Acceptance of property in lieu of IHT, CTT and estate duty (see IHT) 
Deduction for reasonable funeral expenses (see IHT) 

Close company apportionment: member of a trading group. (obsolete) 
Capital allowances: hotels (obsolete) 

Stamp duty: conveyances and leases of building plots. (see Orange Tax 
Handbook) 


Tax treatment of forward currency transactions by investment trusts. (obsolete) 
Civil tax penalties and criminal prosecution cases (withdrawn) 

Delay in rendering tax returns: interest on overdue tax. (superseded) 

Tax treatment of transactions in financial futures and options. (superseded) 
Taxation of car telephones provided by employers. (superseded) 

Double taxation relief: chargeable gains 


Partnerships: further extension of statement of practice D12 

Rebasing elections (superseded by SP 4/92) 

Unit trust and investment trust monthly sayings schemes. (superseded) 
Company’s purchase of own shares: capital gains treatment of distribution 
received by corporate shareholder 

Rebasing and indexation: shares held at 31 March 1982 

Delay in rendering tax returns: interest on overdue tax: TMA 1970 s 88 
Surrender of advance corporation tax 

Independent taxation: mortgage interest relief: time limit for married couple’s 
allocation of interest elections 


Company residence 

Guidance notes for migrating companies: notice and arrangements for 
payment of tax 

Stocks and long-term contracts (obsolete) 

Charitable covenants. (obsolete) 

Accountants’ working papers 

Stamp duty: conveyances and transfers of property subject to a debt: Stamp 
Act 1891 s 57 (see the Orange Tax Handbook) 

Compulsory acquisition of freehold reversion by tenant. (superseded) 
Losses on irrecoverable loans in the form of qualifying corporate bonds: loss 
on early redemption 


Small companies’ rate of corporation tax and corporation tax starting rate 
Residence in the UK: visits extended because of exceptional circumstances 
(obsolete) 

Finance lease rental payments 

Tax returns. (obsolete) 

Investment trusts investing in authorised unit trusts. (superseded by SP 7/94) 
Stamp duty and value added tax. interaction (see the Orange Tax Handbook) 
Double taxation relief: business profits: unilateral relief 

Discovery assessments 

Investigation settlements: retirement annuities and personal pension relief 
Corporation tax: a major change in the nature or conduct of a trade 

Stamp duty and value added tax; interaction (see the Orange Tax Handbook) 
Income tax: “in the ordinary course” of banking business (obsolete) 

Ex gratia awards made on termination of an office or employment by retirement 
or death (withdrawn) 

Tax treatment of transactions in financial futures and options (superseded by SP 
3/02) 

Treatment of investment managers and their overseas clients (obsolete) 
Accountancy expenses arising out of accounts investigations 

Residence in the UK: when ordinary residence is regarded as commencing where 
the period to be spent here is less than three years (obsolete) 

Foreign earnings deduction. (obsolete) 


Directors’ and employees’ emoluments: extension of time limits for relief on 
transition to receipts basis of assessment. (obsolete) 


SdS 
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SP 2/92 
SP 3/92 


SP 4/92 
SP 5/92 
SP 6/92 


SP 7/92 
SP 8/92 


SP 9/92 
1993 
SP 1/93 


SP 2/93 
SP 3/93 
SP 4/93 
SP 5/93 
SP 6/93 
SP 7/93 
SP 8/93 
SP_9/93 
SP 10/93 


SP 11/93 


SP 12/93 
SP 13/93 


SP 14/93 


SP 15/93 
1994 


SP 1/94 
SP 2/94 


SP 3/94 


SP 4/94 
SP 5/94 


SP 6/94 


SP 7/94 
SP 8/94 


SP 9/94 


1995 

SP 1/95 
SP 2/95 
SP 3/95 


SP 4/95 
SP 5/95 


SP 6/95 
SP 7/95 
SP 8/95 


1996 


Transactions within TA 1988 s 765A: movements of capital between residents 
of EC member states 

Double taxation relief: status of UK/USSR Convention for this See idance of 
double taxation (superseded by SP 4/01) 

Capital gains tax: rebasing elections 

Non-resident trusts 

Accident insurance policies: chargeable events and gains on pics of life 
insurance 

Profit-related pay—use of pool determination formulae. Pobenlete) 

Valuation of assets in respect of which capital gains tax gifts holdover relief-is 
claimed 

Partnerships: circumstances in which late elections will be accepted. (obsolete) 


Tax treatment of expenditure on films and certain similar assets. (superseded by 
SP 1/98) 

THT: the use of substitute forms (see [HT) 

Groups of companies: arrangements 

Deceased persons’ estates: discretionary interests 1n residue 
UK/Czechoslovakia Double Taxation Convention 

UK] Yugoslavia Double Taxation Convention (superseded) 

Insurance companies: transfers of long term business (obsolete) 

Stamp duty: new buildings (see the Orange Tax Handbook) 

Corporation tax pay and file: Corporation tax returns (obsolete) 

Corporation tax pay and file: special arrangements for groups of companies. 
(obsolete) 

Corporation tax pay and file: claims to capital allowances and group relief made 
outside the normal time limit. (obsolete) 
Double taxation: dividend income: tax credit relief 

Compulsory acquisition of freehold or extension of lease by tenant (revised 
June 2005) 

Valuation of oil disposed of otherwise than at arm’s 2st Oil Taxation 

Act 1975 Sch 3 para 2 

Business tax computations rounded to nearest £1,000 


Non-statutory lump sum redundancy payments 

Enterprise investment scheme and venture capital trust scheme: Lokeitaani of 
activity. (superseded by SP 7/98) 

Business expansion scheme, enterprise investment scheme, capital gains tax 
reinvestment relief and venture capital trust scheme: loans to investors. 
(superseded by SP 6/98) 

Enhanced stock dividends received by trustees of interest in possession trusts 
Associated companies for small companies relief and eae tax: holding 
companies 

Capital allowances: notification of expenditure on machinery and plant made 
outside the normal time limit 

Investment trusts investing in authorised unit trusts. (superseded by SP 3/97) 
Allowable expenditure—expenses incurred by personal representatives and 
corporate trustees (obsolete) ; 

Application of foreign exchange and financial instruments legislation to 
partnerships which include companies (superseded by SP 4/98) 


nat 


Interest iyible in the UK (superseded) w) Lah ic 
Payment of tax credits to non-resident companies (oblate cx sf __ [Q\bI We 
Definition of financial trader for the feohisies of FA 1994 mie (superseded 


SP 4/02) Inarinety 

Long term insurance busitiesss computations of profit: for: aipurposed | 92 
Taxation of receipts of insurance and personal ede scheme moreamissivns 
(superseded by SP. 4/97) ( hy 

Legal entitlement and administrative practices v9 sisal BBL Ve 
Venture capital trusts: value of “ gross assets’. (obsolete) (obsolete) See! 


Venture capital trusts: default terms in loan nites eral CO\\ 42, 


WANTS 0 
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SP 1/96 


SP 2/96 
SP 3/96 


SP 4/96 
SP 5/96 


1997 


SP 1/97 
SP. 2/97 


SP 3/97 


SP 4/97 
1998 


SP 1/98 
SP 2/98 
SP 3/98 
SP 4/98 


SP 5/98 
SP 6/98 
SP 7198 


SP 8/98 
1999 


SP 1/99 
SP 2/99 
SP 3/99 


2000 
SP 1/00 


SP 2/00 
SP 3/00 


SP 4/00 
2001 


SP 1/01 
SP 1/01 


SP 2/01 


SP 3/01 
SP 4/01 


SP 5/01 
2002 

SP 1/02 
SP 2/02 
SP 3/02 
SP 4/02 
SP 5/02 
2003 

SP 1/03 
SP 2/03 


Notification of chargeability to income tax and capital gains tax for tax years 
1995—96 onwards (obsolete) 

Pooled cars—incidental private use 

TA 1988 s 313—termination payments made in settlement of employment 
claims 

Income Tax: interest paid in the ordinary course of a bank’s business 
PAYE settlement agreements 


The electronic lodgement service 

Authorised unit trusts, approved investment trusts, and open-ended investment 
companies: monthly savings schemes. (superseded by SP 2/99) 

Investment trusts investing in authorised unit trusts or open-ended investment 
companies 

Taxation of commission, cashbacks and discounts 


Tax treatment of expenditure on films (superseded) 

Business by telephone (superseded) 

Stamp duty: group relief (see the Orange Tax Handbook) 

Application of loan relationships, foreign exchange and financial instruments 
legislation to partnerships which include companies 

Venture. capital trusts and the enterprise investment scheme: value of “gross 
assets’. (obsolete) 

Enterprise investment scheme, venture capital trusts, capital gains tax 
reinvestment relief and business expansion scheme: loans to investors 
Enterprise investment scheme, venture capital trusts and capital gains tax 
reinvestment relief: location of activity. (superseded by 3/00) 

Business by telephone: East Kilbride call centre (superseded) 


Self-assessment enquiries and capital gains tax valuations 
Monthly savings in investment funds 
Advance pricing agreements (APAs) 


Corporate venturing scheme—applications for advance clearance under FA 
2000 Sch 15 Pt X 

Venture capital trusts, the enterprise investment scheme, the corporate venturing 
scheme and enterprise management incentives—value of “gross assets” 
(superseded) 

Enterprise investment scheme, venture capital trusts, corporate venturing 
scheme, enterprise management incentives and capital gains tax reinvestment 
relief 

Tonnage tax 


Treatment of investment managers and their overseas clients (July 2007) 
Treatment of investment managers and their overseas clients (February 2001; 
replaced by the July 2007 version, although continues to apply for certain 
purposes until 31 December 2009) 

Application of local currency rules in FA 2000 to partnerships which include 
companies (obsolete) 

Relief for underlying tax 

Double taxation relief—status of the UK’s double taxation conventions with 
the former USSR and with newly independent states 

CTSA: claims to loss relief, capital allowances and group relief — outside limit 


Corporation tax self-assessment and chargeable gains valuations 
Exchange rate fluctuations 

Tax treatment of transactions in financial futures and options 

Definition of financial trader for the purposes of FA 2002 Sch 36 para 31 
Exemptions for companies’ gains on substantial shareholdings 


Stamp Duty—disadvantaged areas relief (see Orange Tax Handbook) 
Business by telephone—services for non Contact Centre customers 


SdS 


SP 3/03 
2004 
SP 2/04 


SP 3/04 
2005 
SP 1/05 
2006 


SP 1/06 
SP 2/06 


2007 


SP 2/07 
SP 3/07 
SP 4/07 


2009 
SP 1/09 


Statements of Practice 1149§ 


Business by telephone—HM RC Contact Centres (superseded) 


-Allowable expenditure—expenses incurred by personal representatives and 


corporate trustees 
Double taxation relief—former Yugoslavia (superseded) 


Business by telephone —HMRC Contact Centres 


Self-assessment: finality and discovery 
Venture capital trusts, the enterprise investment scheme, the corporate 
venturing scheme and enterprise management incentives 


Advance Agreements Unit 
Double taxation relief—Yugoslavia 
Advance thin capitalisation agreements under the APA legislation 


Employees resident but not ordinarily resident in the UK 


FOS Fe 


STATEMENTS ISSUED BEFORE 18 JULY 1978 


A STATEMENTS APPLICABLE TO INDIVIDUALS 
(INCOME TAX AND INTEREST ON TAX) 


A1 Deeds of covenant 


Notes—This statement was classified as obsolete by IR 131 (July 1994). A guidance booklet about tax repayment claims on 
ear Ra aaa is available from HMRC Centre for Non-residents, St John’s House, Merton Road, Bootle, Merseyside 


'A2 Settlements: TA 1988 Part XV 


Note—This statement was classified as obsolete by IR 131 (July 1994), 


A3 Barristers—the cash basis 
Note—This statement was classified as obsolete by IR 131 Supp (November 1998). See now FA 1998 s 48. 


A4 Partnerships: change in membership 


Note—This statement was classified as obsolete by IR 131 (January 2000). 


A5 Covenants in favour of charities: repayment procedure 


Note—This statement was classified as obsolete by IR 131 (July 1994). 
New repayment procedures were introduced on | July 1992. A booklet oles them is available from HMRC Centre for 
Non-residents, St John’s House, Merton Road, Bootle, Merseyside L69 9 


A6 Employment income: VAT 


The introduction of VAT on | April 1973 affected, in some instances, the amount of the 
emoluments chargeable to income tax under Schedule E, and the amount to which the PAYE 
procedure should be applied. The main circumstances in which this situation will arise are 
summarised below, and it is anticipated that all of the relevant information will be available to 
the employer in the records which he will maintain for general VAT purposes. 

1 Expenses incurred by employees etc and reimbursed by their employer— 

The amount to be entered by an employer on his return of expenses payments on Forms P9D 
and P11D, or by an employee etc when claiming a deduction for expenses, should include any 
amount paid in respect of VAT, which is reimbursed, whether or not the employer may 
subsequently recover all or part of that VAT by repayment or set-off. 

2 Benefits etc— 

Where a director or employee is liable to income tax in respect of payments made to him or on 
his behalf by his employer or in respect of expenses incurred by the employer in providing him 
with a benefit the liability is on the full amount of the expenditure incurred, inclusive of VAT. 
This is so whether or not the employer may subsequently recover all or part of the VAT by 
repayment or set-off. 

3 Sums paid for services to certain professional persons— 

VATA 1994 s 94(4) provides that a person who, in the course of carrying on a trade, profession 
or vocation, accepts an office, other than a public office, is subject to VAT in respect of any 
services supplied by him as the holder of the office. 

Where the earnings payable to such a person are subject to tax as employment income, 
deductible under PAYE, and also to VAT, the earnings to which PAYE is applied should not 
include the VAT element of any payment. 


Note—This statement was revised in IR 131 (August 2003). 


A7 Benefits in kind and VAT 


Note—This statement was classified as obsolete by IR 131 (August 2003). 
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A8 Statements issued before 18 July 1978 11500 


A8 Stock dividends 


There are special rules when share capital is issued to an individual, personal representative or 
trustee of an accumulation or discretionary trust in the form of a stock dividend (TA 1988 
ss 249-251). Such issues are usually made as an alternative to a’ cash dividend. The recipient is 
treated as having received income which has borne:an amount of income tax. The amount of 
that income is the sum of either the relevant cash dividend or the market value of the share 
capital, plus the tax which the income is treated as having borne. For this purpose the amount of 
the cash dividend is used unless that amount is substantially greater or substantially less than the 
market value of the share capital (s 251(2)(a)). In interpreting) “substantially “greater or 
substantially less”, the practice of HMRC is generally to use the market value of the share 
capital when that value exceeds the amount of the cash dividend by 15 per cent or more of the 
market value of the share capital, or when that value is less than the amount of the cash 
dividend by 15 per cent or more of the market value of the share capital. However, HMRC are 
normally prepared to use the amount of the cash dividend when the difference between the 
market value of the share capital and the cash dividend is no more than one or two percentage 
points greater than 15 per cent. In other cases, the amount of the cash dividend is ‘used. 


AQ Schedule E assessments 1995-96 and earlier: repayment sup- 
plement . ee 


Note—This statement, which was reworded by IR 131 Supp (November 1998), does not apply from 1996-97 onwards. 


A10 Airline pilots—residence—incidental duties 


Where only a single take-off and landing in this country occurred in a year, HMRC will normally 
disregard this on de minimis grounds in considering whether any duties were performed in this 
country. 


Note—Withdrawn by HMRC with effect from 6 April 2009. See HMRC Brief 17/09,.25-3-09 (Residence, domicile and:the 
remittance basis: operational changes). 


A11 Informal end of year adjustments 
Note—This statement was classified as obsolete by IR 131 (July 1994). 


A12 Assessing tolerance 


Note—This statement was classified as obsolete by IR 131 (November 1996). 


A13 Completion of return forms by attorneys 


TMA 1970 s 8(2) requires that every return should include “a declaration by the person making 
the return to the effect that the return is to the best of his knowledge correct and complete”. For 
tax years before the introduction of income tax self-assessment (1995-96 and° earlier), TM 

1970 s 42(5) provided for a “declaration” by the person making the claim. at9 qs 


The Commissioners for HMRC consider that the obligation to make declarations, under these 
sections is within the class of statutory duties which the person making the return of income, or 
the claim, cannot delegate. Accordingly, it is the normal practice to insist! that ithe:return of 
7 or claim should be signed by the taxpayer or claimant personally, and not by. his 
attorney. fio-192 10 imorivsg 

However, HMRC recognise that there may be difficulties where, owing to the-age or physical 
infirmity of the taxpayer, he is unable to cope adequately with the management;of his affairs or 
where for the same reason the taxpayer’s general health might suffer, if, he were, troubled for a 
personal signature. In such special circumstances HMRC will be willing, to consider the matter 
sympathetically and where possible accept the signature of the attorney w o has full knowledge 
of the taxpayer’s affairs. ee ss 


d o} 


bas ,AYAS asbau slditaubs 

Press releases etc—Law Society 18 March 1992 (Revenue accept there will be circumstances, wht A 1970s 8 
requirement for taxpayers to sign their return is not possible, and are in principle prepared to accept the signature of an 
attorney in case of physical or mental incapacity). tt AND) BAW Qomroiale Zit} t— stor 


A14 Delay in rendering tax returns: interest charge and penalties ~ 


Note—This statement was classified as obsolete by IR 131 (July 1994). » 
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A15 Benefits in kind: FA 1976 s 64 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


A16 Living expenses abroad: Schedule D Cases | and II 


Where an individual who is a resident in the UK and assessable under Schedule D Case I or II in 
respect of a trade, profession or vocation (either alone or in partnership) spends time abroad on 
business, the costs of living abroad personal to him will not be disallowed under TA 1988 
s 74(1)(a) or (b) if the absence abroad is for the purposes of the trade, profession or vocation. 
Private expenditure, eg on holidays taken in the course of a business trip, will not be allowed. 
Living expenses are regarded as including the cost of accommodation, food and drink 
attributable to the individual, trader or partner. If he is accompanied by his family or other 
dependants, the costs attributable to them will not be allowed. 


A17 Earnings for work done abroad 


Note—This statement was classified as obsolete by IR 131 (November 1996). 


A18 Partnerships and retirement annuity relief 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


A19 Furnished lettings: wear and tear allowance 


Note—This statement has been replaced by Concession B47. 


A20 Schedule D Case V losses 


Note—Superseded by SP 2/80 which was itself superseded by Concession B25 (which was classified as obsolete by IR 1 
Supp (November 1998)). 


A21 Temporary workers engaged through foreign agencies 


Note—This statement was classified as obsolete by IR 131 Supp (October 1995). 


A22 Solicitors’ deposit interest 


Note—This statement has been classified as obsolete. 


A23 Correspondence with married women 


Note—This statement has been classified as obsolete. 


A24 Benefits in kind: scholarships for employees’ children 


Note—This statement has been classified as obsolete. 


A25 Separate taxation of wife’s earnings: TA 1988 ss 287-288: 
extension of time limits 


Note—This statement was classified as obsolete by IR 131 Supp (November 1998). 


A26 Capital allowances on machinery. and_ plant: amendment of 
claim by an individual trader 


Note—This statement has been classified as obsolete. 


A27 Accounts on a cash basis 
Note—This statement was classified as obsolete by IR 131 Supp (November 1998). See now FA 1998)s 42. 
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A28 Accountancy expenses 
Note—This statement has been superseded by SP 16/91. 


A29 Tax treatment of directors’ fees received by professional part- 
nerships : 


Note—This practice is now embodied in Concession A37, 


A30 Settlements: benefit to settlor’s future spouse 


Note—This statement was classified as obsolete by IR 131 (August 2003). 


A31 Reimbursement of taxpayers’ expenses 
Note—Replaced by Code of Practice 1 “Mistakes by the Inland Revenue” published on 17 February 1993. 


A32 Goods taken by traders for personal consumption 


The case of Sharkey v Wernher (1955) 36 TC 275, establishes the principle that where a trader 

takes stock from his business for private use or enjoyment or disposes of stock otherwise than by 

sale in the normal course of trade, the transfer should be dealt with for taxation purposes as if it 

were a sale at market value. Inspectors have been authorised to take a reasonably broad view in 

applying this principle. 

The decision is not considered to apply to— 

(a) services rendered to the trader personally or to his household which should be dealt with in 
accordance with TA 1988 s 74(1)(4); 

(b) the value of meals provided for proprietors of hotels, boarding houses, restaurants etc and 
members of their families which should also be dealt with on the basis that TA 1988 
s 74(1)(b) applies; 

(c) expenditure incurred by a trader on the construction of an asset which is to be used as a 
fixed asset in the trade. 


A33 Relief for interest payments: loans applied in acquiring an 
interest in a partnership (TA 1988 ss 362, 363) 


The Commissioners for HMRC are advised that the above provisions extend to salaried partners 
in a professional firm who are allowed independence of action in handling the affairs of clients 
and generally so to act that they will be indistinguishable from general partners in their relations 
with clients. 


A34 Relief for interest payments: loans for purchase or improvement 
of land: inherited properties (TA 1988 ss 353, 354) 


Where a property subject to mortgage passes from A to B under a will or on intestacy, then if A 
was entitled to tax relief for the mortgage interest B will also be so entitled; and B will also be 
entitled (while he remains the owner of the property) to relief for the interest on a fresh loan, 
whether secured on the property or not, so far as applied in paying off the inherited mortgage. 
If, however, A was not entitled to relief for the mortgage interest (because the mortgage moneys 
were not used for a qualifying purpose), B will not be entitled to relief either for that interest or 
for interest on a fresh loan raised to pay off the mortgage. 


Reyenue interpretation (RI 15)—Independent taxation—interest paid on certain joint loans. 


B STATEMENTS APPLICABLE TO INDIVIDUALS AND COMPANIES 
(INCOME TAX AND CORPORATION TAX) 


B1 Treatment of value added tax 


A. INCOME TAX AND CORPORATION TAX 


1 A person carrying on a business who is not a taxable person for VAT 


This broadly covers persons whose output is wholly exempt from VAT and those whose taxable 
output (including that which is zero-rated) does not exceed a certain limit each year. (This limit 
is increased periodically.) dT—ato 
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Such persons will suffer VAT on much of their business expenditure. Where an item of 
expenditure is allowable as a deduction in computing income for income tax or corporation tax 
purposes, the VAT related to that expenditure will also be allowable. If the expenditure qualifies 
for capital allowances, these allowances will be based on the cost inclusive of the related VAT. 


2 A taxable person for VAT whose output is wholly taxable (whether at the standard rate of 
VAT or zero-rated) 


There is no essential difference for this purpose between taxable and zero-rated output. It is 
expected that in general a VAT account will be kept on the lines recommended in the HM 
Customs and Excise Notice No 700 setting VAT on outputs against VAT on inputs and 
accounting for (or reclaiming) the difference. In computing income for direct tax purposes in 
these circumstances it would be correct to take into account both income and expenditure 
exclusive of the related VAT. VAT on inputs is set off whether it relates to capital or revenue 
expenditure and it would follow that capital allowances would be determined upon the cost 
exclusive of VAT. There are certain categories of VAT on inputs which are non-deductible— 
notably that relating to the cost of motor cars and entertaining. This VAT will no doubt be 
included in the accounts of the business as part of the expenditure to which it relates. So far as 
the motor cars are concerned capital allowances will be computed on the cost inclusive of the 
VAT and the entertaining expenditure which is not allowed as a deduction for direct tax 
purposes will be the expenditure inclusive of VAT. If a trading debt becomes bad it may well 
include the VAT related to the sale. To the extent that this tax has been accounted for to HM 
Customs and Excise and cannot be recovered from them, the full amount of the debt including 
VAT may be allowed as a trading expense for direct taxation purposes. 


Where a trader does not maintain a separate VAT account the adjustments to be made in 
computing income and capital allowances for direct taxation purposes would be such as to 
achieve the corresponding result. 


3 A partly exempt person 


As explained in HM Customs and Excise Notice No 706, a taxable person whose output is 
partly exempt and partly taxable may set off only part of his VAT on inputs against his VAT on 
outputs, In such a case the computation of income for direct tax purposes will follow the general 
principles set out in | and 2 above. The VAT on inputs which cannot be set off may comprise 
two elements— 


(a) that which is non-deductible because it relates to motor cars or to business entertainment; 
and 
(b) that which is referable to the exempt output. 


The treatment for direct tax purposes of non-deductible VAT on inputs under (a) will be the 
same as for a wholly taxable person, as explained above. VAT on inputs within (b) should be 
allocated to the categories of expenditure giving rise to it, and its treatment in computing 
income for direct tax purposes will be the same as the treatment of the expenditure to which it 
relates. 


In many cases the extent to which a partly exempt person ultimately bears VAT on goods and 
services supplied to him will be determined in accordance with a working arrangement with HM 
Customs and Excise (such as the special schemes for retailers set out in Notice No 727). It 
follows that some approximation may be necessary in allocating the VAT ultimately borne to the 
various items of expenditure to which it was related. Inspectors of taxes will be prepared to 
consider any reasonable arrangements for allocation which follow the general principles set out 
above. 

In certain circumstances traders may also decide that the cost of keeping records of some items 
of VAT on inputs is excessive in relation to the ultimate set-off to be obtained and will not make 
any claim. Where a trader ultimately bears additional VAT in consequence this may be treated as 
a part of the relevant expense or capital outlay for direct tax purposes. 


B. CAPITAL GAINS TAX 

If VAT has been suffered on the purchase of an asset but that VAT is available for set-off in the 
purchaser’s VAT account, the cost of the asset for capital gains tax purposes will be the cost 
exclusive of VAT. Where no VAT set-off is available, the cost will be inclusive of the VAT borne. 
Where an asset is disposed of, any VAT chargeable will be disregarded in computing the capital 
gain. 

Note—First published as a Revenue Press Release date 7 May 1973. For the corresponding practice relating to capital gains 

tax, see SP D7. 


B2. Stock relief: treatment of value added tax 


Note—This statement is obsolete. Its deletion was announced in the Revenue List of pre-1978 Statements published on 
14 July 1987. 
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B3 Stock relief: withdrawal of claim 


Note—This statement is obsolete. Its deletion was announced in the Revenue List of pre-1978 Statements published on 
14 July 1987. 


B4 Stock and work in progress: changes in the basis~of valuing 
long-term contract work in progress 


Note—This statement is obsolete. Its deletion was announced in the Revenue List of pre-1978 Statements published on 
14 July 1987. 


B5 Stocks and work in progress: changes in accountancy prac- 
tice (SSAP9) 


Note—This statement has been superseded by SP 3/90, which was itself classified as. obsolete by IR 131.(November 2000). 


B6 Goods sold subject to reservation of title 


Certain traders sell goods on special terms whereby they retain the title to the goods until 
payment is made. The accountancy bodies have advised their members that, for accountancy 
purposes, if the circumstances indicate that the reservation of title is regarded by the parties as 
having no practical relevance except in the event of the insolvency of the buyer, the goods 
should, notwithstanding the strict legal position, normally be treated as purchases in’ the 
accounts of the buyer and sales in the accounts of the supplier. 

HMRC have agreed that for sales subject to reservation of title the above recommended 
accountancy treatment will be accepted for tax purposes provided that both parties to the 
contract follow it. 

The sale of goods subject to reservation of title as described above is to be distinguished from 
the supply of goods as consignment stocks eg on a sale or return basis. Goods supplied as 
consignment stocks are normally to be treated as stock in the hands of the supplier until 
disposed of by the consignee. 


Note—First publication by Consultative Committee of Accountancy Bodies, Technical Release No 192 dated September 
1976. Republished in the Revenue Press Release dated 18 June 1979, Appendix B(1). 


B7 Stock relief: completed work in progress of builders 


intr cain is obsolete. Its deletion was announced in the Revenue List of pre-1978 Statements published on 
uly ; 


C STATEMENTS APPLICABLE TO COMPANIES ETC | 
(CORPORATION TAX AND INCOME TAX) . 


C1. Lotteries and football pools 


Where a football pool or small lottery is to be run by a supporters’ club or other society on the 
basis that a stated percentage or fraction of the cost of each ticket will be given to a club or body 
conducted and established wholly or mainly for one or more of the purposes specified in the 
Lotteries and Amusements Act 1976 s 5(1) HMRC will accept that, the donation element as 
stated in the cost of each ticket may be excluded in computing for tax purposes the profits of the 
trade of promoting the pool or lottery. nie } eBE 


A football pools run by a supporters’ club had its appeal against tax assessment upheld by the 

Special Commissioners. When this question was raised in Parliament on 14 December 1956, 

Mr Henry Brooke said: 10 D9GOGEsy Carn 
“The football pool in this case was organised on the basis that a specified percentage of the 
sum received from each competitor would be paid as a gift to the football begais nd Special 
Commissioners have held that this donation element formed no part of the receipts to be 
taken into account in computing for income tax purposes the profits of the trade of 
promoting the pool. This decision will be accepted by the Revenue as governing all cases 
where a football pool or small lottery is run by a supporters’ club or other socie pn the 
basis that a stated percentage or fraction of the cost of each ticket or chalioe WhDbAee to 
a club or body established and conducted wholly or mainly for one or more of the purposes 
specified in the Small Lotteries and Gaming Act 1956 s 1(1).” Tae! tut Bt 
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C2 Group relief: TA 1988 s 412(1)(c) 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


C3 Close companies: TA 1988 Sch 19 para 3(1)(a): “reason- 
able time” 
Note—This statement was classified as obsolete by IR 131 (July 1994), 


The close company apportionment provisions (TA 1988 ss 423-430, Sch 19) were repealed by FA 1989 s 103, Sch 17 with 
effect for accounting periods beginning after 31 March 1989. 


C4 Close companies: general statement 
Note—This statement was classified as obsolete by IR 131 (November 1996). 


The close company apportionment provisions (TA 1988 ss 423-430 Sch 19) were repealed by FA 1989 s 103 Sch 17 Part V 
with effect for accounting periods beginning after 31 March 1989. 


C5 Interest paid to a bank in the UK on a loan made in for- 
eign currency 


Note—This statement has been replaced by SP 1/95, which was itself classified as obsolete in IR 131 (1996). 


C6 Group relief: TA 1988 s 403C 


Under TA 1988 s 403C a consortium member’s share in a consortium company for any 
accounting period is measured by reference to the lowest of the member’s percentage interests in 
the share capital, profits and assets of the consortium company. Where any of those percentages 
has varied the legislation says that the average percentage over the accounting period concerned 
should be taken. In determining that average percentage, HMRC’s practice is that a weighted 
average taking into account the length of time involved should be used. 


Note—This statement was reworded in IR 131 (1993), IR 131 Supp (November 2000) and IR. 131 Supp (November 2001). 


C7 Group relief: TA 1988 s 410. 


Note—This statement was superseded by SP 5/80 which was itself superseded by SP 3/93, 


C8 Taxation of profits of subsidiaries of UK companies 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


C9 Company taxation: interest paid in foreign currency 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


C10 General rules as to deductions not allowable: valuation fees for 
compliance with Companies Act 1985 Sch 7 para 1(2) 


Costs incurred by companies for the purpose of valuations made to comply with Companies 
Act 1985 Sch 7 para 1(2) are regarded as allowable expenses under TA 1988 ss 74(1)(a), 75(1). 


C11 Claims to loss relief under TA 1988 s 393(1) 


Note—This statement was classified as obsolete in IR 131 Supp (November 2000). 


D STATEMENTS RELATING TO TAX ON CAPITAL GAINS (INDIVIDUALS 
is | ~ AND COMPANIES) 


D1 Part disposals of land 


To save work for taxpayers and their advisers where part of an estate is disposed of (eg on the 
sale of a field) the Commissioners for HMRC will accept that the cost of the part can be 


ejqe 
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calculated on the alternative basis set out in this note instead of under the general rule which 
requires the unsold part to be valued in order to apportion the total cost of the estate. 
Instructions about the alternative basis have been issued to inspectors who will be glad to give 
information about its application to particular cases. 


Under the alternative basis the part disposed of will be treated as a separate asset and any fair 
and reasonable method of apportioning part of the total cost to it will be accepted—eg a 
reasonable valuation of that part at the acquisition date. Where the market value at 6 April 1965 
or 31 March 1982, is to be taken as the cost, a reasonable valuation of the part at that date will 
similarly be accepted. 

The cost of the part disposed of will be deducted from the total cost of the estate (or balance of 
the total cost) to determine the cost of the remainder of the estate; thus the total of the separate 
amounts adopted for the parts will not exceed the total cost. The cost attributed to each part 
must also be realistic in itself. 


The taxpayer can always require that the general rule should be applied (except in cases already 
settled on the alternative basis). If he chooses the general rule it will normally be necessary to 
apply this rule to all subsequent disposals out of the estate; but where the general rule has been 
applied for a part disposal before the introduction of the alternative basis and it produced a 
result broadly the same as under the alternative basis, the alternative basis may be used for 
subsequent part disposals out of the estate. : 


So long as disposals out of an estate acquired before 6 April 1965 are dealt with on the 
alternative basis, each part disposal will carry a separate right to elect for acquisition at market 
value on 6 April 1965. Similarly where part is sold with development value the mandatory 
valuation at 6 April 1965 will apply only to that part. Even where the part is to be treated as 
acquired at market value on 6 April 1965 or 31 March 1982, however, it will still be necessary to 
agree how much of the actual cost should be attributed to the part disposed of; first, to ensure 
that any allowable loss does not exceed the actual loss, and, second, to produce a balance of 
total cost for subsequent disposals. 


The alternative basis will not apply to part disposals between 6 April 1967 and 22 July 1970, 
where development value was involved; and in other cases the Commissioners for HMRC 
reserve the right to apply the general rule if they are not satisfied that the apportionments 
claimed are fair and reasonable. 


Taxpayers who wish to adopt the alternative basis will still be able to claim under existing 
statutory provisions that certain small disposals out of an estate should be deducted from cost 
instead of being assessed. The disposal proceeds will then be deducted from the total cost (or 
balance of total cost) available for subsequent disposals. 


D2 Superannuation funds 


Note—This statement was classified as obsolete by IR 131 (January 2000). 


D3 Company liquidations: shareholders’ CGT 


1 During the liquidation of a company the shareholders often receive more than one distribu- 
tion. For capital gains tax each distribution, other than the final one, is a part disposal of his 
shares by the shareholder, and the residual value of the shares has to be ascertained in order to 
attribute a proportion of the cost of the shares to the distribution (unless the inspector accepts 
that the distribution is “small” and can therefore be deducted from cost). It has been represented 
to the Commissioners for HMRC that the making and formal agreement of these valuations is 
holding up the agreement of liabilities and that little if any change in the total tax is involved in 
the majority of cases. 


2 Where the shares of a company are unquoted at the date of the first or later interim 
distribution, therefore, the HMRC Commissioners are prepared to authorise inspectors to 
accept any valuation by the taxpayer or his agent of the residual value of the shares at the date 
of the distribution, if the valuation appears reasonable and if the liquidation is expected to be 
completed within two years of the first distribution (and does not in fact extend much beyond 
that period). The valuation need not include a discount for deferment; and if the distributions 
are complete before the capital gains tax assessment is made, HMRC will accept that the residual 
value of shares in relation to a particular distribution is equal to the actual amount of the 
subsequent distributions. In the normal way HMRC will not raise the question of capital gains 
tax on an interim distribution until after two years from the commencement of the liquidation 
is the distribution, together with any previous distributions, exceeds the total cost of the 
shares. 


3 Where time apportionment (shares acquired before 6 April 1965) applies to.a case within the 
scope of this practice, the Commissioners for HMRC are prepared to calculate the gain on each 
distribution by applying the time apportionment fraction as at the date of the first distribution 
without further adjustment under TCGA 1992 Sch 2 para 16(8). i? (bisii-s Ao sige 
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D4 Short delay by owner-occupier in taking up residence: TCGA 
1992 ss 222-224 


Note—This statement has been replaced by Concession D49. 


D5 Partnerships: assets owned by individuals 


Note—This statement was classified as obsolete by IR 131 (November 1996). 


D6 Replacement of business assets: time limit 


Where new town corporations and similar authorities acquire by compulsory purchase land for 
development and then immediately grant a previous owner a lease of the land until they are 
ready to commence building, the Commissioners for HMRC will be prepared to extend the time 
limit for rollover relief under TCGA 1992 ss 152-158 to three years after the land ceases to be 
used by the previous owner for his trade, provided that there is a clear continuing intention that 
the sale proceeds will be used to acquire qualifying assets; assurances will be given in appropriate 
cases subject to the need to raise a protective assessment if the lease extends beyond the 
statutory six year time limit for making assessments. 

This practice may be applied to all cases where the capital gains tax computations have not been 
settled at 17 January 1973. 

HMRC Manuals—Capital gains manual CG 60660-60665 (operation of this Statement). 


Cross references—See TCGA 1992 ss 247, 248 (rollover relief in compulsory acquisition). 


D7 Treatment of VAT 


if VAT has been suffered on the purchase of an asset but that VAT is available for set-off in the 
purchaser’s VAT account, the cost of the asset for CGT will be the cost exclusive of VAT. Where 
10 VAT set-off is available, the cost will be inclusive of the VAT borne. Where an asset is 
jisposed of, any VAT chargeable will be disregarded in computing the capital gain. 


Statement of Practice SP Bl—Treatment of VAT for purposes of income tax and corporation tax. 


D8 Houses owned by occupants of tied accommodation 


Note—This statement was superseded by legislation in CGTA 1979 s 101(8), now TCGA 1992 s 222(8). Its deletion was 
announced in the Reyenue List of pre-1978 Statements published on 14 July 1987. 


D9 Residence exemption: separated couples 


Note—This statement duplicates Concession D6. It has therefore been deleted by the Revenue Press Release dated 
29 October 1980. 


D10 Termination of an interest in possession in settled property: 
TCGA 1992 ss 71, 72 


| Where an interest in possession in part of settled property terminates and the part can properly 
se identified with one or more specific assets, the Commissioners for HMRC will accept that the 
jeemed disposals and reacquisitions under TCGA 1992 ss 71, 72 apply to those specific assets, 
ind not to any part of the other assets comprised in the settled property. Corresponding 
treatment will apply where, within a reasonable period (normally three months) immediately 
ollowing the termination, specific assets are appropriated by the trustees to give effect to the 
ermination. In either case, the treatment must be consistent with that adopted for inheritance 
‘ax purposes. 

2 In particular, inspectors will be prepared to agree with the trustees lists of assets properly 
dentifiable with the termination of an interest in possession, and any such agreement will be 
‘egarded as binding on HMRC and the trustees. 

3 This practice applies on any act or event which terminates an interest in possession whether 
voluntarily or involuntarily. 


Sommentary—Simon's Taxes C4.210. 
Note—The text of this statement is as it appears in IR 131 (August 2003). 
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D11 Partnership: assets owned by a partner 


Provided that the other conditions of TCGA 1992 ss 152-158 are satisfied, relief is available to 
the owner of assets which are let to a trading, or professional partnership, of ,which he is,a 
member and which are used for the purposes of the partnership trade or profession. 


D12 Partnerships 


This statement of practice was originally issued by the Commissioners for HMRC on 17 January 
1975 following discussions with the Law Society and the Allied Accountancy Bodies on the 
capital gains tax treatment of partnerships. This statement sets out a number of points of 
general practice which have been agreed in respect of partnerships to which TCGA 1992 s 59 
applies. 


The enactment of the Limited Liability Partnership Act 2000, has created, from April 2001, the 
concept of limited liability partnerships (as bodies corporate) in UK law. In conjunction with 
this, new capital gains tax provisions dealing with such partnerships have been introduced 
through TCGA 1992 s.59A. TCGA 1992.s 59A(1) mirrors TCGA 1992 s 59 in treating any 
dealings in chargeable assets by a limited liability partnership as dealings by the individual 
members, as partners, for capital gains, tax purposes. Each member of a_ limited. liability 
partnership to which s 59A(1) applies has therefore to be regarded, like a partner in any other 
(non-corporate) partnership, as owning a fractional share of each of the partnership.assets and 
not an interest in the partnership itself. 


This statement of practice has therefore been extended to limited hability partnerships which 
meet the requirements of TCGA 1992 s S9A(1), such that capital gains of a partnership fall to 
charged on its members as partners. Accordingly, in the text of the statement of practice, all 
references to a “partnership” or “firm” include reference to limited liability partnerships to 
which TCGA 1992 s 59A(1) applies, and all references to “partner” include reference to a 
member of a limited liability partnership to which TCGA 1992 s 59A(1) applies. 


For the avoidance of doubt, this statement of practice does not apply to the members of a 
limited liability partnership which ceases to be “fiscally transparent” by reason of its not being, 
or its no longer being, within TCGA 1992 ss 59, 59A(1). ; 


1 VALUATION OF A PARTNER'S SHARE IN A PARTNERSHIP ASSET 


Where it is necessary to ascertain the market value of a partner’s share in a partnership asset for 
capital gains tax purposes, it will be taken as a fraction of the value of the total partnership 
interest in the asset without any discount for the size of his share. If, for example, a partnership 
owned all the issued shares in a company, the value of the interest in that holding of a partner 
with a one-tenth share would be one-tenth of the value of the partnership’s 100 per cent holding, 


2 DISPOSALS OF ASSETS BY A PARTNERSHIP 


Where an asset is disposed of by a partnership to an outside party each of the partners will be 
treated as disposing of his fractional share of the asset. In computing gains or losses the 
proceeds of disposal will be allocated between the partners in the ratio of their share in asset 
surpluses at the time of disposal. Where this is not specifically laid down the allocation will 
follow the actual destination of the surplus as shown in the partnership accounts; regard will of 
course have to be paid to any agreement_outside the accounts. If the surplus is not allocated 
among the partners but, for example, put to a common reserve, regard will be Had’ to the 
ordinary profit sharing ratio in the absence of a specified asset-surplus-sharing ratio. Expendi- 
ture on the acquisition of assets by a partnership will be allocated between the partners in the 
Same way at the time of the acquisition. This allocation may require Srey senwer EE if 
there is a subsequent change in the partnership sharing ratios (see Fingal en 4) 


3 PARTNERSHIP ASSETS DIVIDED IN KIND AMONG THE PARTNERS 


Where a partnership distributes an asset in kind to one or more of the partners, for example on 
dissolution, a partner who receives the asset will not be regarded as disposing of his fractional 
share in it. A computation will first be necessary of the gains which would be, chargeable.on the 
individual partners if the asset has been disposed of at its current market. value. Where this 
results in a gain being attributed to a partner not receiving the asset the gain will be charged at 
the time of the distribution of the asset. Where, however, the gain, is allocated toa partner 
receiving the asset concerned there will be no charge on distribution, Instead, his capital gains 
tax cost to be carried forward will be the market value of the asset at the date of distribution as 


reduced by the amount of his gain. The same PROSBIS will be applica where the computation 


results in a loss. io anibsid-ee bobise 
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4 CHANGES IN PARTNERSHIP atekalne RATIOS. 01 to taktlieriei jas cs 


An occasion of charge also arises when there is a change in partnership sharing ratios including 
changes arising from a partner joining or leaving the partnership. In these circumstances» a 
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partner who reduces or gives up his share in asset-surpluses will be treated as disposing of part of 
the.whole of his share in each of the partnership assets and.a partner who increases his share 
will be treated as making a similar acquisition. Subject to the qualifications mentioned at 6 and 
7 below the disposal consideration will be a fraction (equal to the fractional share changing 
hands) of the current balance sheet value of each chargeable asset provided there is no direct 
payment of consideration outside the partnership. Where no adjustment is made through the 
partnership accounts (for example, by revaluation of the assets coupled with a corresponding 
increase or decrease in the partner’s current or capital account at some date between the 
partner’s acquisition and the reduction in his share) the disposal is treated as made for a 
consideration equal to his capital gains tax cost and thus there will be neither a chargeable gain 
nor an allowable loss at that point. A partner whose share reduces will carry forward a smaller 
proportion of cost to set against a subsequent disposal of the asset and a partner whose share 
increases will carry forward a larger proportion of cost. 


The general rules in TCGA 1992 s 42 for apportioning the total acquisition cost on a 
part-disposal of an asset will not be applied in the case of a partner reducing his asset-surplus 
share. Instead, the cost of the part disposed of will be calculated on a fractional. basis. 


5 ADJUSTMENT THROUGH THE ACCOUNTS 


Where a partnership asset is revalued a partner will be credited in his current or capital account 
with a sum equal to his fractional share of the increase in value. An upward revaluation of 
chargeable assets is not itself an occasion of charge. If, however, there were to be a subsequent 
reduction in the partner’s asset-surplus share, the effect would be to reduce his potential liability 
to capital gains tax on the eventual disposal of the assets without an equivalent reduction of the 
credit he has received in the accounts. Consequently at the time of the reduction in sharing ratio 
he will be regarded as disposing of the fractional share of the partnership asset represented by 
,the difference between his old and his new share for a consideration equal to that fraction of the 
increased value at the revaluation. The partner whose share correspondingly increases will have 
his acquisition cost to be carried forward for the asset increased by the same amount. The same 
principles will be applied in the case of a downward revaluation. 


6 PAYMENTS OUTSIDE THE ACCOUNTS 


Where on a change of partnership sharing ratios payments are made directly between two or 
more partners outside the framework of the partnership accounts, the payments represent 
consideration for the disposal of the whole or part of a partner’s share in partnership assets in 
addition to any consideration calculated on the basis described in 4 and 5 above. Often such 
payments will be for goodwill not included in the balance sheet. In such cases the. partner 
receiving the payment will have no capital gains tax cost to set against 1t unless he made a similar 
payment for his share in the asset (for example, on entering the partnership) or elects to have the 
market value at 6 April 1965 treated as his acquisition cost. The partner making the payment 
will only be allowed to deduct the amount in computing gains or losses on a subsequent disposal 
of his share in the asset. He will be able to claim a loss when he finally leaves the partnership or 
when his share is reduced provided that he then receives either no consideration or a lesser 
consideration for his share of the asset. Where the payment clearly constitutes payment for a 
share in assets included in the partnership accounts, the partner receiving it will be able to 
deduct the amount of the partnership acquisition cost represented by the fraction he is disposing 
of. Special treatment, as outlined in 7 below, may be necessary for transfers between persons not 
at arm’s length. 


7 TRANSFERS BETWEEN PERSONS NOT AT ARM’S LENGTH 


Where no payment is made either through or outside the accounts in connection with a change 
in partnership sharing ratio, a capital gains tax charge will only arise if the transaction is 
otherwise than by way of a bargain made at arm’s length and falls therefore within TCGA 1992 
s 17 extended by TCGA 1992s 18 for transactions between connected persons. Under TCGA 
1992 s 286(4) transfers of partnership assets between partners are not regarded as transactions 
between connected persons if they are pursuant to genuine commercial arrangements. This 
treatment will also be given to transactions between an incoming partner and. the existing 
partners. 


Where the partners (including incoming partners) are connected other than by partnership (for 
example, father and son) or are otherwise not at arm’s length (for example, uncle and nephew) 
the transfer of a share in the partnership assets may fall to be treated as having been made at 
market value. Market value will not be substituted, however, if nothing would have been paid 
had the parties been at arm’s length. Similarly if consideration of less than market value passes 
between partners connected other than by partnership or otherwise not at arm’s length, the 
transfer will only be regarded as having been made for full market value if the consideration 
actually paid was less than that which would have been paid by parties at arm’s length. Where a 
transfer has to be treated as if it had taken place for market value, the deemed disposal will fall 
to be treated in the same way as payments outside the accounts. 


sac 
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8 ANNUITIES PROVIDED BY PARTNERSHIPS 


A lump sum which is paid to a partner on leaving the partnership or on a reduction of his share 
in the partnership represents consideration for the disposal by the partner concerned of the 
whole or part of his share in the partnership assets and will be subject to the rules in 6 above. 
The same treatment will apply when a partnership buys a purchased life annuity for a partner, 
the measure of the consideration being the actual costs of the annuity. 


Where a partnership makes annual payments to a retired partner (whether under covenant or 
not) the capitalised value of the annuity will only be treated as consideration for the disposal of 
his share in the partnership assets under TCGA 1992 s 37(3) if it is more than can be regarded as 
a reasonable recognition of the past contribution of work and effort by the partner to the 
partnership. Provided that the former partner had been in the partnership for at least ten years 
an annuity will be regarded as reasonable for this purpose if it is no more than two-thirds of his 
average share of the profits in the best three of the last seven years in which he was required to 
devote substantially the whole of this time to acting as a partner. In arriving at a partner’s share 
of the profits regard will be had to the partnership profits assessed before deduction of any 
capital allowances or charges. The ten year period will include any period during which the 
partner was a member of another firm whose business has been merged with that of the present 
firm. For lesser periods the following fractions will be used instead of two-thirds— 


Complete years in partnership Fraction 
1-5 1/60 for each year 
6 8/60 
7 16/60 
8 24/60 
9 32/60 


Where the capitalised value of an annuity is treated as consideration received by the retired 
partner, it will also be regarded as allowable expenditure by the remaining partners on the 
acquisition of their fractional shares in partnership assets from him. 


9 MERGERS 


Where the members of two or more existing partnerships come together to. formsa new one, the 
capital gains tax treatment will follow the same lines as that for changes in partnership sharing 
ratios. If gains arise for reasons similar to those covered in 5 and 6 above, it may be possible for 
roll-over relief under TCGA 1992 ss 152-158 to be claimed by any partner continuing in the 
partnership insofar as he disposes of part of his share in the assets of the old firm and acquires 
a share in other assets put into the “merged” firm. Where, however, in such cases the 
consideration given for the shares in chargeable assets acquired is less than the consideration for 
those disposed of, relief will be restricted under TCGA 1992 s 153. 


10 SHARES ACQUIRED IN STAGES 


Where a share in a partnership is acquired in stages wholly after 5 April 1965, the acquisition 
costs of the various chargeable assets will be calculated by pooling the expenditure relating to 
each asset. Where a share built up in stages was acquired wholly or partly before 6 April 1965 the 
rules in TCGA 1992 Sch 2 para 18 will normally be followed to identify the acquisition cost of 
the share in each asset which is disposed of on the occasion of a reduction in the partnership’s 
share; that is, the disposal will normally be identified with shares acquired on a “first in, first 
out” basis. Special consideration will be given, however, to any case in which this rule appears to 
produce an unreasonable result when applied to temporary changes in the shares in a 
partnership, for example those occurring when a partner’s departure and a new partner’s arrival 
are out of step by a few months. = ie 


11 ELECTIONS UNDER TCGA 1992 SCH 2 PARA 4 


Where the assets disposed of are quoted securities eligible for a pooling election under TCGA 
1992 Sch 2 para 4 partners will be allowed to make separate elections in respect of shares or 
fixed interest securities held by the partnership as distinct from shares and securities which they 
hold on a personal basis. Each partner will have a separate right of election for his proportion of 
el eae securities and the time limit for the purposes of Schedule 2 will run from the 
earlier of — 


(a) the first relevant disposal of shares or securities by the partnership and ~~ 
(b) ae ee: reduction of the particular partner’s share in the partnership assets after 19 March 


ti 


12 PARTNERSHIP GOODWILL AND TAPER RELIEF ai 


This paragraph applies where the value of goodwill which a partnership generates in the conduct 
of its business is not recognised in its balance sheet and where, as a matter of consistent practice, 
no value is placed on that goodwill in dealings between the partners. In such circumstances, the 
partnership goodwill will not be regarded as a “fungible asset” (and, therefore, will not be within 
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the definition of “securities” in TCGA 1992 s 104(3)) for the purpose of capital gains tax taper 
relief under TCGA 1992 s 2A. Accordingly, on a disposal for actual consideration of any 
particular partner’s interest in the goodwill of such a partnership, that interest will be treated as 
the same asset (or, in the case of a part disposal, a part of the same asset) as was originally 
acquired by that partner when first becoming entitled to a share in the goodwill of that 
partnership. 

The treatment described in the preceding paragraph will also be applied to goodwill acquired for 
consideration by a partnership but which is not, at any time, recognised in the partnership 
balance sheet at a value exceeding its cost of acquisition nor otherwise taken into account in 
dealings between partners. However, such purchased goodwill will continue to be treated for the 
purpose of computing capital gains tax taper relief as assets separate from the partnership’s 
self-generated goodwill. On a disposal or part disposal for actual consideration of an interest in 
such purchased goodwill by any particular partner, that interest shall be treated for taper relief 
purposes as acquired either on the date of purchase by the partnership or on the date on which 
the disposing partner first became entitled to a share in that goodwill, whichever is the later. 
Commentary—Simon’'s Taxes C3.231. 

Statements of Practice SP 1/79, SP 1/89—Capital gains tax: partnerships—further extension of SP D12. 

Revenue Interpretation RI 9—rebasing elections: assets held by the same person in different capacities. 

Press releases etc—HMRC Brief 3/08 (CGT and corporation tax on chargeable gains: contribution of assets to a 


partnership). 
Note—This statement was revised in August 2005. 


D13 Assets of negligible value: time limit for claims 


Note—This statement has been superseded by Concession D28, which is itself rendered obsolete by FA 1996 Sch 39 para 4 
amending TCGA 1992 s 24(2). 


) 


D14 Division of a company in a share for share basis 


Note—This statement has been superseded by SP 5/85 (now obsolete). 


D15 Accommodation let by owner-occupier 


Note—This statement has been superseded by SP 14/80, 


D16 Interests in possession 


Note—This statement has been deleted (as obsolete) by the Revenue Press Release date 29 October 1980. 


D17 Finance Act 1965 s 292) 


Note—This statement is obsolete. 


D18 Value shifting: TCGA 1992 s 30 


The Revenue Law Committee of the Law Society raised with the Commissioners for HMRC a 

problem arising out of the widely drawn provisions of s 30, which problem was causing concern 

among those dealing with agricultural properties. 

The Committee pointed out that there are instances where a farmer who owns the land he farms 

may decide to retire and may wish to hand over the farming business, possibly to his son, while 

raising capital for himself. He therefore enters into two transactions 

(a) lease of the farm at a rack-rent to his son on normal agricultural terms; and 

(b) sale of the freehold, subject to the lease to the son, to an outside investor, often an 
institutional buyer. 

The market price paid by the institution is for the tenanted value of the property and this is the 

value on which the retiring farmer pays capital gains tax. He will undoubtedly have reduced the 

value of his asset by the grant of the tenancy and as a result paid capital gains tax on a tenanted 

rather than vacant possession value basis. 

The Commissioners for HMRC have now confirmed that in the precise circumstances mentioned 

above they would take the view that TCGA 1992 s 30 cannot and should not apply and 

accordingly that they do not regard that section as giving rise to an increased charge to capital 

gains tax when a farmer enters into the two transactions mentioned. 
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D19 Replacement of business assets in groups of companies 


To obtain the benefit of TCGA 1992 s 175, the company making the gain during the 
replacement of business assets by a group of companies must be a member of a group and the 
company carrying out the complementary transaction must be a member of the same group, as 
defined by TCGA 1992 s 170(2) when the transaction is carried out. 

The Consultative Committee of Accountancy Bodies raised with HMRC the problem of 
defining the membership of a group of companies for the purpose of replacement of business 
assets bearing in mind that the replacement acquisition may take place at any time within a 
period beginning twelve months before and ending three years after the disposal (or such longer 
period as the Commissioners for HMRC may by notice in writing allow). 

HMRC take the view that to obtain the benefit of s 175 the company making the gain or the 
qualifying replacement must be a member of a group and the company carrying out the 
complementary transaction must be a member of the same group when that transaction is 
carried out. The concept of “same group” is as defined in TCGA 1992 s 170(10). 

Thus, if company A makes a gain at a time when it is a member of the X group of companies 
then that gain may only be rolled over against an acquisition by company B if at the time of that 
acquisition company B is a member of the X group. 

Therefore, company B need not have been a member of the group at the time that company A 
made the disposal but must be a member of the group by the time that company B makes ‘its 
acquisition. Similarly, company A must be a member of the group at the time that it makes its 
disposal but need not be a member of the group at the time that company B makes the 
corresponding acquisition. 


D20 Retirement relief: change in business during 10 years 
before disposal 


Note—This statement was superseded by Concession D8 (now obsolete). 


D21 Time limit for an election for valuation on 6 April 1965 under 
TCGA 1992 Sch 2 para 17: company leaving a group: TCGA 1992 
ss 178, 179 


The time limit for the making of an election for valuation on 6 April 1965 under TCGA 1992 
Sch 2 para 17 is two years from the end of the year of assessment or accounting period within 
which the disposal took place, or such further time as the Commissioners for HMRC may allow. 
The Commissioners for HMRC will exercise their discretion under paragraph 17(3) to extend the 
time limit as appropriate where a company ceases to be a member of a group of Companies and 
as a result a chargeable asset acquired from another member of the group within the past six 
years is deemed to have been disposed of (and re-acquired) immediately after the acquisition 
(TCGA 1992 ss 178, 179). 


Note—TCGA 1992 s 178 repealed by FA 2000 s 101, Sch 29 para 26, 


D22 Transfer of business to a company 


Note—This statement has been superseded by Concession D22. 


D23 Non-resident company: TCGA 1992s 13 


Where a UK participator in a non-resident company which would be a close company if resident 
inthe UK is chargeable to capital gains tax on a proportion of a capital gain accruing to that 
company, tax credit relief may be given against UK capital gains tax for the appropriate 
proportion of any overseas tax payable by the company in the country where it is resident in 
respect of its gain under TCGA 1992 s 277; alternatively, under TCGA 1992 s, 278, the 
appropriate proportion of the overseas tax may. be deductible in computing the participator’s 
gains to the extent that the overseas tax has not qualified for relief under TCGA 1992 s 277. 
Note—This statement was amended by IR 131 Supp (November 1998)....00)) | hyd Disg Song tolis 
KG) { ysiriiis? Stl aonhw 10 
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D24 Initial repairs to property: TCGA 1992 s 381) Ke Saas 
: OPSTaND IRS LEAN DELI 
Expenditure on initial repairs to a property (including expenditure on decorations), undertaken 
in order to put it into a fit state for letting and not allowable for the purposes of Schedule A, is 
regarded as allowable expenditure for capital gains tax purposes under TCGA 1992's 38(1)s = 
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F MISCELLANEOUS 


F1 Limitations of Revenue advice to taxpayers 


a ho has been superseded by Inland Revenue Code of Practice No 10 “Information and advice” published 
in May : 


F2 UK branches of foreign banks 


Note—This statement was superseded by Concession C14 which was in turn superseded by FA 1982 s 67 (now TA 1988 
s 794) and is now obsolete. 


F3 Close companies: apportionment of income and the consequen- 
tials for capital gains tax: close companies in liquidation 


Note—SP F3 has been superseded by Concessions A36, D12, which are now classified as obsolete. 
STATEMENTS OF PRACTICE ISSUED AFTER 18 JULY 1978 


SP 1/78 (18 July 1978) Employment Protection Act 1975: mater- 
nity pay 


Note—This statement was classified as obsolete by IR 131 (July 1994). 
Maternity pay for periods beginning after 5 April 1982 is taxable under Schedule E as earned income (FA 1982s 31, now TA 
1988 s 150). This statement of practice has effect only as regards earlier periods. 


SP 2/78 Close companies—non-resident participators: apportion- 
ment 


Note—SP 2/78 has been reclassified as Concession B22 (now obsolescent). 


SP 3/78 (19 October 1978) Close companies: income tax relief for 
interest on loans applied.in acquiring an interest in a close company 


1 TA 1988 s 360 provides, subject to certain conditions, for relief. from income tax in respect of 
interest on a loan applied in acquiring any part of the ordinary share capital of a close company 
or in lending on for use in the business of that or an associated close company. 
2 In paragraph 41 of HMRC’s booklet entitled “Tax treatment of interest paid” issued in 1974, 
it is stated that— 
“The company must have been a ‘close company’ for tax purposes throughout the period 
beginning immediately after the application of the money and ending with the payment of 
interest giving rise to the claim for relief.”. 
The Commissioners for HMRC have now agreed that the statutory provisions may be inter- 
preted as not requiring the company to be close at the time of paying the interest. 
3 In future therefore, TA 1988 s 360 will in effect be construed by HMRC as applying in relation 
to a company which has ceased to be close after the application of the loan proceeds as they 
apply in relation to companies which have remained close throughout, provided that the other 
conditions for relief are satisfied. Claims which have been determined by an agreement taking 
effect as the determination of an appeal cannot be reopened for the year or years to which the 
claim related, but subject to this, claims made on the new basis within the statutory time limit 
will be admitted for all years. 


SP 4/78 Mining companies: expenditure on planning permis- 
sion applications 


Note—Relief under the old coal mines and oil wells allowances ceased to apply for expenditure incurred, broadly, after 
31 March 1986 by virtue of FA 1986s 55 Sch 13 (now CAA 1990 ss 98-121). 


SP 6/78 (13 November 1978) Trade unions: provident benefits: legal 
expenses paid for members 
Note—SP 6/78 has been superseded by SP 1/84. 


SdS 


SP 7/78 Statements of Practice issued after 18 July 1978 11514 


SP 7/78 (14 November 1978) Capital gains tax: exercise of a power 
of appointment over settled property 


Note—This statement was classified as obsolete by IR 131 (November 1996). 


SP 8/78 (15 November 1978) Building licences granted under the 
Community Land Act 1975: stock relief 


Note—This statement is now obsolete. Its deletion was announced in the Revenue Index to Statements of Practice published 
on 14 July 1987. 

This statement of practice applied only to licences granted under the Community Land Act 1975 which was repealed by the 
Local Government, Planning and Land Act 1980. 


SP 1/79 (12 January 1979) Partnerships: extension of statement of 
practice D12 


Paragraph 8 of SP D12 explains the circumstances in which the capitalised value of an annuity 
paid by a partnership to a retired partner will not be treated as consideration for the disposal of 
his share in the partnership assets. The Commissioners for HMRC have now agreed that this 
practice will be extended to certain cases in which a lump sum is paid in addition to an annuity. 
Where the aggregate of the annuity and one-ninth of the lump sum does not exceed the 
appropriate fraction (as indicated in the Statement) of the retired partner’s average share of the 
profits, the capitalised value of the annuity will not be treated as consideration in the hands of 
the retired partner. The lump sum, however, will continue to be so treated. 

This extension of the practice will be applied to all cases in which the liability has not been 
finally determined at the date of this Notice. See also SP 1/89. 

Commentary—Simon’'s Taxes C3.225. 


Statement of Practice D12—Capital gains tax partnerships. 
SP 1/89—Further extension of SP D12. 


SP 2/79 Development land tax: negotiations on liability 


Note—Development land tax was abolished with effect from 19 March 1985. 


SP 3/79 (19 February 1979) Payment of life assurance premiums on 
which commission is payable to the policyholder 
Note—This statement was superseded by SP 5/95 (which was itself superseded by SP 4/97). 


SP 4/79 (28 February 1979) Life assurance premium relief—chil- 
dren’s policies 


The Commissioners for HMRC have eonsidered the question of premium relief as it relates to 
policies effected on the lives of children in the light of the new scheme for premium relief by 
deduction commencing on 6 April 1979. 
Relief under TA 1988 s 266 is at present confined to premiums on an “insurance-or contract . 
made by (the claimant) and as from 6 April 1979, “the individual”. Where a child is of * ‘tender 
years’ the Commissioners for HMRC consider that he cannot reasonably be regarded as having 
“made” the insurance or contract since he would have insufficient knowledge or understanding 
of what he was doing. Accordingly the Commissioners for HMRC have decided that no relief is 
due in respect of premiums on a Policy * ‘taken out” by a child of “tender years”. For this 
purpose they regard “tender years” as including a child of less than 12 years of age. 
In applying this ruling the Commissioners for HMRC have agreed that— = 


1 Relief will be allowed by deduction on children’s policies which satisfy all the other 
ellie relief and which are issued by a company within UK ra aes before 
arc 


2 New policies taken out on or after 1 March 1979 by a child of “tender years” on his own life, 
will not be allowed relief whether or not the premiums are paid out of the child’s own income. 
3 Where relief is refused in respect of a policy taken out on or after 1 March 1979 by a child of 
“tender years”, it may be granted when the child reaches the age of p bis: if the 1 insurance or 
contract was made before | September 1979. \0 
Commentary—Simon's Taxes E1.1313. “4 Sh 


Note—This statement is only relevant for ey still qualifying for life assurance premium relief. This was withdrawn with 


effect for policies issued after 13 March 1 arty 1-310) 
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Statement of Practice SP 11/79—Further consideration by the Revenue of premium relief as it applies in relation to 
children’s policies. 


SP 5/79 (30 March 1979) Family company: sale of assets in antici- 
pation of liquidation 


Note—SP 5/79 was reclassified as Concession D13 (now obsolete). 


SP 6/79 (30 March 1979) Closure of business followed by sale of 
assets or liquidation of company 


Note—SP 6/79 was reclassified as Concession D14 (now obsolete). 


SP 7/79 (11 April 1979) Benefits in kind: cheap loans—advances 
for expenses 


Note—This statement was classified as obsolete in IR 131 (August 2003) and only applies up to and including the tax year 
2002-03; see now ITEPA 2003 s 179. 


SP 8/79 (18 June 1979) Compensation for acquisition of property 
under compulsory powers 


1 HMRC practice—announced in a statement on 13 December 1972—has been that any element 
of compensation for temporary loss of profits, which is present in the compensation or price 
payable by an authority possessing compulsory powers for the acquisition of property used for 
the purposes of a trade or profession, is included as part of the consideration for the resulting 
disposal for the purposes of capital gains. 

2 The Commissioners for HMRC have reconsidered this practice in the light of the decision of 
the Court of Appeal in the recent case of the City of Stoke on Trent v Wood Mitchell & Co Ltd 
{[1979] STC 197] (a Lands Tribunal case). In accordance with this decision any element of 
compensation received for temporary loss of profits in the circumstances described above falls to 
be included as a receipt taxable under Schedule D Case I or II. Compensation for losses on 
trading stock and to reimburse revenue expenditure, such as removal expenses and interest, will 
be treated in the same way for tax purposes. 

3 The practice described in paragraph 2 will also apply in compensation cases where no interest 
is acquired (eg compensation due to damage, injury or exploitation of land, or to the exercise of 
planning control). 

4 The new practice will apply to all cases in which the liability had not been finally determined at 
the date of the Court of Appeal’s judgment (28 July 1978). 


Commentary—Simon's Taxes C2.1115. 


SP 9/79 (10 August 1979) Expenditure on producing films and 
certain similar assets 


Note—This statement has been superseded. See now the IR Business Income Manual 56000-56500). 


SP 10/79 (15 August 1979) Power for trustees to allow a beneficiary 
to occupy a dwelling house 


Note—Statements relating to [HT are reproduced in Part 3 of this publication. 


SP 11/79 (1 November 1979) Life assurance premium relief: chil- 
dren’s policies 

The Commissioners for HMRC have given further consideration to the question of premium 
relief as it applies to policies effected on the lives of children. They remain of the opinion that 
(as specified in the statement of practice SP 4/79 issued on 28 February 1979) no relief is in 
strictness due on premiums on a policy taken out by a child of tender years (ie a child under age 
12), but they are prepared to relax somewhat the terms of that Statement. 


1 In view of the special problems of industrial branch business the Commissioners for HMRC 
will not contest life assurance premium relief on premiums on all industrial branch juvenile 


sds 
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policies and similar policies issued by registered Friendly Societies as part of their tax exempt 

business, subject in each case to the limit in TA 1988 Sch 14 para 2(3). 

2 Where an ordinary branch policy other than a Friendly Society policy referred to above is 

taken out on the life of a child and is assigned to him or he possesses or acquires the whole 

interest in the policy, relief on premiums paid by the child may be allowed Nec! ti that the 

other conditions are satisfied )— 

(a) where the policy was taken out after the child had attained age 12; 

(b) where the policy was taken out prior to 1 March 1979 and before the child attained age 12; 

(c) where the policy was taken out on or after | March 1979 before the child attained age 12 and 
he has attained that age. 

Commentary—Simon's Taxes E1.1313. 


Note—This statement is only relevant for policies qualifying for life assurance premium relief which, was withdrawn for 
policies issued after 13 March 1984. 


SP 12/79 (30 November 1979) Investigation Sones retirement 
annuity relief 


Note—FA 1980 s 32(4) provided that TA 1970 s 227(3) did not apply to premiums paid after 5 April 1981. Accordingly this 
statement of practice was withdrawn with effect from that date, see SP 9/80 and SP 9/91. 


SP 13/79 (5 December 1979) Flat rate expenses for marital and 
certain other employees 


Note—Current allowances appear as an appendix to Concession Al (which has been given statutory: effect as ITEPA 2003 
s 367). 


SP 14/79 (21 December 1979) Unquoted shares or securities held 
on 6 April 1965 


1 This statement concerns the application of TCGA 1992 Sch 2 para 19 to unquoted shares and 
securities held'on 6 April 1965. Where there has been a reorganisation of a company’s share 
capital before 6 April 1965, para 19(1) deems the shares to have been sold and re-acquired at 
market value on 6 April 1965. Where a reorganisation takes place on or after 6 April 1965, and 
all or part of the new holding of shares is disposed of without an election for valuation as at 
6 April 1965 being made, para 19(2) requires the new shares to be valued as at the date of the 
reorganisation: time apportionment is applied to the gain or loss up to that ‘date and on a 
disposal this is brought into account as well as the subsequent gain or loss. 

2 For the purposes of paras 19(1) and 19(2), “reorganisation of share capital” includes not only 
reorganisation of one company’s share capital within TCGA 1992 s 126 or s 132, but also certain 
takeovers, reconstructions and amalgamations involving more than one wipe pein TCGA 
1992 s 135 ors 136. 

3 Paragraph 19(3), however, prevents the application of paras 19(1):or 19(2), ae the, new 
holding differs only from the original shares in being a different number, whether greater or less, 
of shares of the same class as the original shares. HMRC’s practice has been to treat para 19(3) 
as capable of covering reorganisations involving more than one company;,for example, the 
exchange of shares of a certain class¥in one company for shares of the same class in ‘another 
company. j (Tie 

4 The Commissioners for HMRC have reconsidered this practice in the light of the case, eae IRC 
v Dr G W Beveridge [[1979] STC 592]. In accordance with opinions expressed in the Court of 
Session para 19(3) is no longer considered to apply where the shares comprised in the new 
holding are shares in a different company from the old shares. 

5. This interpretation will be applied to all cases in which the liability had ‘not’ “been Finally 
determined at the date of the Court of Session’s eee (19 July aye US YOu 


Commentary—Simon's Taxes €2.1526. : isfSyaieenrsie) 


SP 1/80 (16 January 1980). Legal. entitlement. and satliinistie: 
tive practices eatailoa 2 ensio 


Note—This statement has been superseded by SP 6/95. : amore eign 
hk BOte ; a 


ilod. of «yang 3 
Sp 2/80. (29 February 1980) Statement bbaiagy the o nie a an 
existing administrative practice—Schedule D Case V josaael tad (C4 


Note—This statement has been superseded by Concession B25 (which was classified as obsolete’ by IR’ 1 Supp (Noveinber 
1998)). ; S10 jzo}noe9 Jon iw 
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SP 3/80 (26 March 1980) TA 1988°s 707: Cancellation of tax 
advantages from certain transactions in securities: procedure for 
clearance in advance 


TA 1988 s 703 and the succeeding sections (which provide for the cancellation of tax advantages 
from certain transactions in securities) contain safeguards against counteraction being taken 
unwarrantably in respect of transactions which a taxpayer has carried out. In addition, TA 1988 
s 707 provides a procedure for the taxpayer to be told in advance whether the Commissioners. for 
HMRC are satisfied that proposed transactions as described to them, if carried out, would not 
invoke counteraction. 


REASONS FOR REFUSING CLEARANCE 


1 Where the Commissioners for HMRC cannot give clearance under TA 1988 s 707 they are not 
statutorily required to say why and at one time their practice was to decline to do so. With a view 
to removing misunderstanding in particular about the scope of TA 1988 s 703 in relation to 
transactions with a commercial element, they later modified that practice. 

Where the applicant has given full reasons for his transactions and clearance has to be refused, 
the Commissioners for HMRC indicate, where possible, their main grounds for doing so. In 
appropriate cases where they do not think it right to give reasons the Commissioners for HMRC 
will invite the principals themselves as well as their advisers to an interview so that the 
Commissioners for HMRC can be certain they have fully appreciated the position. 


SIGNIFICANCE OF REFUSING CLEARANCE 


2 The rules of the clearance procedure require the Commissioners for HMRC to say whether in 
their view TA 1988 s 703 would not apply. They are not required to say whether in their view the 
section definitely would apply. It may not always be practicable to do so in advance of the 
transaction’s actually being carried out, eg where the motive for it is a relevant factor. 
Nonetheless, it is not the practice of the Commissioners for HMRC to withhold consent under 
TA 1988 s 707 unless they would, on the information available to them, expect to take 
counteraction under TA 1988 s 703. The then Financial Secretary to the Treasury stated this 
practice in the 1966 Finance Bill debates in the following words: 

“The Revenue’s approach is that it will not refuse a [Section 707] clearance unless, having 

considered the transaction fully and all the circumstances of it, it would itself take action 

under the section if the transaction were completed.” 


(Hansard (13 July 1966) Vol 731 col 1566} 


Commentary—Simon's Taxes D9.122. 
Revenue Decision RD6—Circumstances in which the Revenue may refuse clearance under TA 1988 s 707. 


SP 4/80 (26 March 1980) Industrial buildings allowance: industrial 
workshops constructed for separate letting to small businesses 


Under the industrial buildings allowance rules (CAA 1990 Part)1) a building only qualifies for 
relief if it is in use as an industrial building or structure as defined in s 18. Where a number of 
small workshops which are to be industrial buildings are constructed for separate letting to small 
businesses, it is thus necessary for the owner of the relevant interest to establish in each case that 
the tenant is carrying on a qualifying trade. He must also establish, in each case, how much, if 
any, of the building is used for non-qualifying purposes, such as for offices. These requirements 
can be burdensome, particularly where tenants change frequently, and further information on 
these points has to be obtained to establish that each workshop continues to.be-used.in full as an 
industrial building. 

HMRC have decided that, in future, they will normally be prepared to deal with industrial 
buildings allowance claims for estates consisting of small industrial workshops on a global 
instead of individual basis. Where, therefore, individual workshops units of 2,500 square feet or 
less intended for separate letting as.industrial buildings to small businesses are constructed as an 
estate, the inspector will normally be satisfied with a general description of the uses to which the 
units will be put and, unless the circumstances suggest the need for further enquiry, will not ask 
for particulars of the trades carried on by individual tenants or details of the uses to which these 
premises are put. For the purpose of writing down allowances, the whole of any estate built at 
one time (or part of an estate where it is constructed in phases) will be regarded as having been 
brought into use when the first workshop begins to be used. 

A sale of the relevant interest in the estate would also be dealt with on a global basis so far as 
possible, but when only part of the estate is sold, separate computations would normally be 
necessary to establish the balancing adjustments and the successor’s allowances. 

This practice is intended to simplify the administration of the industrial buildings allowance 
rules as they apply to most industrial workshop estates built for letting as separate units to small 
businesses. It will not apply where, exceptionally, several units in one estate are let to the same 
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tenant or connected tenants; where the estate is to a significant extent used for trades which do 
not attract industrial buildings allowance; and in any other circumstances where. the. relief 
available would be significantly lower on a strict application of the industrial building allow- 
ances rules. 


SP 5/80 (26 March 1980) Group relief: TA 1988 s 410 


Note—This statement has been superseded by SP 3/93. 


SP 6/80 (9 July 1980) Small workshops allowance 


Note—This statement was classified as obsolete in IR 131 (November 1996). 


SP 7/80 (16 July 1980) Deceased persons’ estates: income received 
during the administration period 


Concession Al4—Deceased person’s estates: residuary income received during the administration period. This Concession 
was announced at the same time as this statement of practice. 

Statement of Practice SP 3/86—Payments to a non-resident from UK discretionary trusts or UK estates during the 
administration period: double taxation relief. 

Note—This statement was classified as obsolete in IR 131 (July 1994). 


SP 8/80 (13 August 1980) Stock relief: deferment of recovery 
charges—definition of net indebtedness in FA 1980 Sch 7 para 1(5) 


Note—FA 1980 Sch 7 para 1(5) was repealed by FA 1981 Sch 19 Part VII in relation to accounting periods beginning after 
14 November 1980. 


SP 9/80 (19 September 1980) Investigation settlements: retirement 
annuity relief 


Note—This statement has been superseded by SP 9/91. 


SP 10/80 (24 September 1980) Mortgage interest relief: year of mar- 
riage 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


SP 11/80 (9 October 1980) Liability under TA 1988 Part XIII Chap- 
ter Il, on gains arising on life and capital redemption policies and 
life annuities 


Note—This statement has been withdrawn withseffect from 5 April 1999. See now Concession B53, para 6. 


SP 12/80 (13 October 1980) Business property relief: “buy and 
Sell” agreements | 


Note—Statements relating to IHT are reproduced in Part 3 of this publication. 


SP 13/80 (14 October 1980) Demergers: TA 1988 ss 213-218 


TA 1988 ss 213-218 contain certain tax reliefs where trading activities carried on by. a single 
company or group are divided so as to be carried on by two or more CORDARIET not belonging to 
the same group or by two or more independent groups. 

This statement of practice explains how HMRC will apply certain of the provisions in practice 


one not affect the right of appeal on points affecting liability to tax. The references are to 


Hs 
“EXEMPT DISTRIBUTION” ssf 
This expression, wherever it appears in TA 1988 ss 213-218, refers onli to what wet itera 


have been a distribution for the purposes of the Corporation Tax Acts. It does not, for ena 
apply to a distribution in a winding up. i siete 
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TA 1988 S 213(3)(B)(|) 


To satisfy s 213(3)(6)(i), a trade (or trades) must be transferred. The Revenue will regard this as 
satisfied where what is received by the transferee company is a trade. What passes from one 
company to another will be a parcel of assets comprising what is needed for the carrying on of 
that trade. The same trade may previously have been carried on as such by the distributing 
company; but this is not essential. What is transferred may have been part only of a trade carried 
on by that company, for example, the retail end of a combined manufacturing/retailing trade. Or 
again the assets being transferred may be being brought together for the first time from one or 
more trades carried on by the distributing company or in the group of which it is a member; 
assets may even be included which were not previously used in a trade or held by a trading 
company, eg property may have been held in a property investment company. What matters is 
that there should be a division of trading activities and that assets transferred should be 
transferred to be used in a trade by the transferee company and should be so used. Relief will 
not be denied solely because some minor asset linked with a trading asset, for example a flat 
above a shop, is also transferred. 


TA 1988 S 213(6)(A), (8)(B), (D) “ORDINARY SHARES” 


Relief under s 213(2) is given to a distribution to ordinary shareholders only insofar as it is of 
shares forming part of ordinary share capital (as defined in s 832) which are transferred or 
issued. Relief on that distribution will not be denied solely because concurrently there is a 
transfer or issue, of a kind that does not qualify for relief, of other shares or securities to 
ordinary shareholders or of shares or securities of any description to preference shareholders 
(and whether or not that other transfer or issue involves a taxable distribution). Similarly, the 
words “substantially the whole” will be regarded as satisfied even where the shareholders give 
some consideration. However, these other circumstances will be taken into account in judging 
whether all the conditions, in particular those of s 213(10), (11), are satisfied. 


TA 1988 S 213(6)(A), (8)(B), (D) “SUBSTANTIALLY THE WHOLE” 


In the context of these particular provisions, “substantially the whole” is taken to mean around 
90 per cent or more. 


TA 1988 S 213(8)(A) “INTEREST ... IN THAT TRADE” 


The legislation does not define this expression. In the Revenue’s view, it must be given a wide 
meaning. A company would clearly retain an interest in a trade if it carried it on jointly or 
otherwise had a right to the profits or assets or to any of them. But other circumstances could 
exist in which it could be said to have an interest, for example, if it was or was entitled to be a 
main supplier or customer, or possibly as a consequence of the two companies having common 
management. In these kinds of case, the Revenue would not normally argue that the interest was 
other than a “minor interest” unless the interest effectively gave control of the trade or of its 
assets, or a material influence on the profits or on their destination. More generally, it will not 
always be possible to quantify an interest in a trade; but where this can be done, “minor” is the 
opposite of “substantially the whole”, ie around ten per cent or less. 


TA 1988 S 213(6)(B), (8)(C), (E) “AFTER” 

In the Revenue’s view, these provisions require that the company should be bona fide trading 
after the distribution; but in this context they do not regard “after” as meaning “for ever after”. 
If there were any intention that the conditions would cease to be satisfied at some later time, the 
application of s 213(10), (11) would need to be considered. 


TA 1988 S 213(11)(C) 

The concurrent sale of another company in the same group as a subsidiary being demerged is 
not necessarily a bar to relief. It would be so, for example, if that were a main purpose of a 
scheme or arrangement of which the distribution formed a part. 


TA 1988 S 213(11)(D) “AFTER” 


“After” in this context clearly means “at any time after”. 


TA 1988 S 215 

Advice on the method of application under s 215(1) and on the information to be included in it 
is contained in the Annex to this Statement. Where, exceptionally, it is not possible to explain the 
purposes of a demerger adequately in writing, the Revenue will invite applicants to an interview. 
If they have to refuse clearance under these provisions, they will normally state the main reason 
for doing so. 

All general enquiries on the demerger legislation should be directed to Business Tax Division 
(Demergers), New Wing, Somerset House, London WC2R 1LB and not to local inspectors. 


sac 
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Particular enquiries on the capital gains aspect should, however, be directed to Capital and 
Savings Division; Capital Gains Clearance Section at Sapphire House, 550 Streetsbrook Road, 
Solihull, West Midlands B91 1QU. 


TA 1988 S 216(1) 


This subsection requires a company making an exempt distribution to make a return giving 
particulars, inter alia, “of the circumstances by reason of which it is exempt”. In many cases a 
clearance notification will previously have been given by the Commissioners for HMRC under 
s 215(1). Where the distribution is precisely that for which a clearance application was made, all 
relevant circumstances being as disclosed in that application, it will suffice to refer to the 
notification and to confirm that that is so. 


TA 1988 S 768 


Section 768 provides, broadly, that where within any three year period there is both a change in 
the ownership of a company and a major change in the nature or conduct of a trade carried on 
by it, then relief cannot be obtained against profits arising after the change of ownership for 
losses incurred before the change. 


The object of the demergers legislation is to make it easier for trading activities to be split (which 
may involve a change in ownership of a company within the meaning of the section) so that 
some part of them at least may be managed more dynamically (which may involve a major 
change in the nature or conduct of the trade). In the meantime, if full details are given, the 
Revenue will consider sympathetically the application of the section where the reason for s 768 
applying is that the ownership of a trade being demerged under these provisions is passing from 
a company to its shareholders, the underlying ownership of the trade being unchanged (eg the 
shareholders after the distribution own directly the interests in a company which previously they 
owned indirectly through the company which made the distribution). 


Note Concession Cll provides that a distributing company will not be regarded as failing to 
meet s 213(7) or (9) merely because it retains, after the distribution, sufficient funds to meet the 
cost of liquidation and to cover the amount of the share capital remaining, depending on the 
amount of that remaining share capital. The full text of Concession Cll may be found [in the 
Extra-statutory Concessions section of this work, ante]. 


ANNEX TO SP. 13/80 
APPLICATIONS FOR CLEARANCE UNDER S$ 215(1) 


Procedure 


Application for clearance under TA 1988 s 215 should be sent to: 
If not market sensitive— 


Mohini Sawhney, 
5th floor, 

22 Kingsway, 
London 

WC2B 6NR. 

If market sensitive— 
Ray Mcgann, 

Sth floor, o 
22 Kingsway, 
London 

WC2B 6NR. 


Applications under TA 1988 s 215 and one or both of TCGA 1992 ss 138, 139.0r TA 1988 s 703 
can be sent to the same address with a copy of the application and all supporting documents for 
each clearance sought. Applications will then be forwarded to the relevant offices. Alternatively 
the other applications may be made directly to: 


HMRC, Capital and Savings, Capital Gains Clearance Section, Sapphire House, 550 Streets- 
brook Road, Solihull, West Midlands, B91 1QU, and, HMRC, Seg Inve eations. Section, 
5th Floor, 22 Kingsway, London WC2B 6NR, respectively. 


Form of application . A AAUP BIE 


To assist companies in preparing clearance applications under s 215(1) and to facilitate their 
consideration by the Commissioners for HMRC, an outline of the basic info ation needed is 
given below. It is not an exhaustive statement and each applicant in giving the particulars of the 
relevant’ transactions required by s 215(5) must’ fully:and accurately disclose: all facts: and 
circumstances material for the decision of the Commissioners for, HMRC (s: 215(8))- ) goz0g 1G 


This advice refers only to applications under s 215(1). Where a single’ application is sutadecashieh 
that and other provisions, eg TCGA 1992 s 138, it should open by stating clearly the provisions 
under which it is made and should be expanded to include on ten informa 

for the application(s) under the — provision(s). 0° wo (etogremeG) 
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It will be helpful if applications follow the order of items below, each item being expanded as 
necessary and further information being added at the end. 


1 Companies 
The name of each “relevant company” (s 213(3)) showing 


o> 6 


(a) whether it is a “distributing”, “subsidiary” or “transferee” company 

(b) its tax district and reference 

(c) whether it is resident in the UK 

(d) status, ie “holding company” or “trading company” within the s 218(1) definition or some 
other type of company eg investment company or holding or trading company not within 
the definition. 

2 Groups 

Where appropriate a statement or diagram showing the shareholding interest of each group 

company in other group, companies. A group for this purpose is the largest 51 per cent group (as 

defined in s 218(1)) to which the distributing company belongs. 

3 Purpose and benefits 

A statement of the reasons for the demerger, the trading activities to be divided, the trading 

benefits expected and any other benefits expected to accrue whether or not to the company 

concerned. 


If this can be stated more easily after giving a detailed description of the proposed transactions 
this item may be included in the application after item 4. 

4 Transactions 

A detailed description of all the proposed transactions including— 

(a) Share capital 

Particulars (class, amount and voting rights) of all share capital of the companies in para | 
above, issued (or to be issued) in the course of the demerger showing the shares to be transferred 
and/or issued (or exchanged) in the demerger and to which shareholders (or classes of 
shareholders) or companies. Particulars of any changes to be made in shareholders’ rights or 
loan capital arrangements in connection with the demerger should also be given. 

(b) Transfer of trade (as distinct from a trading subsidiary) 

Particulars of the transfer including all trading and other assets and liabilities to be transferred 
and retained. (Approximate statements of affairs for the distributing and transferee companies 
before and after the demerger would be helpful.) Particulars of any interest in the trade to be 
retained by the distributing company or its group should also. be given. 


(c) Prior transactions 

Particulars of any prior transactions or rearrangements within a group in preparation for the 
demerger. 

The description should make it clear why it is considered that all the relevant conditions of 
s 213(3)-(10) and (12) are satisfied. 

5 s 213(11) conditions 

Confirmation, together with all relevant information, that the distribution is not part of a 
scheme ete within s 213(11). A statement should also be given of the circumstances, if any, in 
which it is envisaged that control of a “relevant company” (listed in para 1 above) might be 
acquired by someone other than members of the “distributing company” or a trade carried on 
by one of those companies before.or after the demerger might cease or be sold. (Such 
circumstances might of course exist but not as part of ‘a scheme or arrangement or otherwise to 
cause any of the qualifying conditions to be failed.) 

6 Balance sheet and profit and loss account 

The latest available balance sheets and profit and loss accounts of the existing companies in 
para 1 above and in the case of a group the consolidated balance sheet and profit and loss 
account with a note of any material relevant changes between the balance sheet date and the 
proposed demerger (the latest balance sheet etc available may of course be later than the last sent 
to the appropriate tax district). 

Commentary—Simon's Taxes D6.126. 


Concession C1l—Demergers: TA 1988 s 213(7), (9). 
Note—The text of this statement is as shown in IR 131 (August 2003). 


SP 14/80 (14 November 1980) Relief for owner occupiers 


FA 1980 introduced a new relief from capital gains tax for owner occupiers who let living 
accommodation in their homes. The legislation has been consolidated as TCGA 1992 s 223(4), 
The purpose of this statement is to give to people who are (or are thinking of) letting the whole 
or a part of their homes an indication whether they are likely to be liable to any capital gains tax 
when they dispose of them. Anyone who would like further information about the application to 
his own circumstances of the rules and practice described in this statement is advised to get in 
touch with his Tax Office which will be pleased to give further help. 
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1 Full exemption 

Where the owner of a dwelling house has occupied the whole of it as his only or main residence 
throughout his period of ownership 

— since 6 April 1965 if he acquired it before then and disposed of it before 6 April 1988, or 

— since 31 March 1982 if he acquired it before then and disposed of it on or after 6 April 1988. 


Any gain on disposal is entirely exempt from capital gains tax. 
2 Lodger living with the family 
Where a lodger lives as a member of the owner’s family, sharing their living accommodation and 


taking meals with them, no part of the accommodation is treated as having ceased to be 
occupied as the owner’s main residence, and the exemption is not restricted at all. 

3 The relief for lettings 

The new relief will apply where the owner disposes, after 5 April 1980, of a dwelling house which 
has been his only or main residence during his period of ownership but which he has wholly or 
partly let as residential accommodation. That part of the gain which would previously have been 
taxable, ignoring the relief for lettings, will now be exempt from capital gains tax up to the lower 
of— 

— £40,000 for disposals on or after 19 March 1991, 

— and the amount of the exemption attributable to their own occupation. 


The amount of the gain on the let part depends on two things— 


(a) how much has been let; and 
(b) the length of time during which it was let. 


For example, someone occupies the whole of his home (acquired after 6 April 1982) for six years 
out of a ten year period of ownership. One-third of it is let throughout the other four years. The 
gain on the house as a whole is £30,000. Ignoring the relief for lettings, £26,000 would be exempt 
from capital gains tax and £4,000 (1/3 x 4/10 x £30,000) would be chargeable. 


Relief for lettings applies to the £4,000 (which is less than the two limits referred to above) so 
that the whole of the gain of £30,000 is now exempt. 


4 When relief for lettings is available 


Whether the let accommodation is part of the owner’s dwelling house or is itself a separate 
dwelling house depends on the facts of particular cases. The Commissioners for HMRC wish to 
make known, however, their view of the application of the relief to the common case where the 
owner of a house, which was previously occupied as his (or the family) home, lets part as a flat 
or set of rooms without structural alteration (or with only minor adaptations). For the purposes 
of relief for lettings the Commissioners for HMRC regard this as a letting of part of the owner’s 
dwelling house, whether or not the tenants have separate washing and cooking facilities. But the 
relief does not extend to property which, although it may be part of the same building, forms a 
dwelling house separate from that which is, or has been, the owner’s (for example, a fully 
self-contained flat with its own access from the road). 

Commentary—Simon’'s Taxes C2.1308. 


Notes—FA 1980 referred to above is now TCGA 1992 s 223(4). 
This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 15/80 (14 November 1980) Maintenance PAYED SS His haywoent of 
school fees 


Where a Court Order requiring a former spouse to make maintenance Aga direct to his/her 
child, who is living with the other spouse, includes an element to cover the cost of school fees of 
that child it is sometimes the practice for the payment of those fees to be made ipa to the 
school under the Order which would normally be in the following form— 


“that that part of the Order which reflects the school fees shall be paid to the ifeeetncntee 
[bursar] [school secretary] as agent for the said child and the receipt Uh that Re shall be 
sufficient discharge”. 


Provided this Order reflects what is happening in practice tax relief will be given to the payer for 
these payments which will form part of the taxable income of the child. Changes to the taxation 
of maintenance payments introduced by FA 1988 mean that no relief is available to the payer 
unless the order requiring payments to the child was made: 
(i) by 30 June 1988, on an application to the courts made before 15 March 1988; or 
(ii) ne iplare vary or supplement. such an order which itself requires Parnes direct to the 
chi 

Where relief is available, the payer’s tax relief is limited to that available for 1988-89, « ‘even if the 
payments increase in later years. The child’s liability to tax on the income is similarly lim d to 
the amount which was taxable in 1988-89. seca yoslh: stoghe 
The Revenue’s views of the circumstances which will properly reflect the presuppositions of oe 
an order and of the responsibility for establishing that such circumstances exist are as follows. 
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The onus will be on the parties themselves to produce evidence, where requested, that the person 
receiving the school fees has agreed to act as agent for the child and that the contract for the 
payment of the fees (which will most easily be proved if in writing) is between the child (not the 
spouse making the payments) and the school. 


Changes to the tax rules for maintenance payments mean that [relief] for payments direct to 
Shildren will no longer be available from 6 April 2000. 


Commentary—Simon’s Taxes E5.110. 
Notes—The text of this statement is as it appears in HMRC’s Statements of Practice (March 2009). This statement is now of 
limited scope, see TA 1988 s 347A. 


SP 16/80 (20 November 1980) Lorry drivers: relief for expenditure 
on meals 


Note—This Statement was withdrawn, with immediate effect, on 24 February 2006. See Tax Bulletin 81 and HMRC 
Employment Income Manual EIM66150. 


SP 17/80 (5 December 1980) Flat rate expenses for manual and 
certain other employees 


ee allowances appear in an Annex to Concession Al (now obsolete and given statutory effect in ITEPA 
2 s 367). 


5P 18/80 Securities dealt in on the Stock Exchange Unlisted Secu- 
rities Market: status and valuation for tax purposes 


Note—This statement was rendered obsolete on the closure of the Unlisted Securities market. 


SP 1/81 (10 March 1981) Non-statutory redundancy payments 


Note—This statement is superseded by SP 1/94. 


SP 2/81 (10 March 1981) Contributions to retirement benefit 
schemes on termination of employment 
Note—This statement has been rewritten as ITEPA 2003 s 408 and was classified as obsolete in IR 131 (August 2003). 


SP 3/81 (10 April 1981) Individuals coming to the UK: ordinary resi- 
dence 


4 person who comes to the UK is not usually regarded as having become ordinarily resident there 

itil he has been in this country for at least three years unless it is clear before then that he intends 

‘0 be here for three years or more. But in general it is the Commissioners for HMRC’s practice to 

egard someone who comes to the UK, whether to work here or not, as ordinarily resident for tax 

ur poses— 

a) from the date of his arrival if he has, or acquires during the year of arrival, accommodation for 
his use in the UK which he occupies on a basis that implies a stay in this country of three years 
or more, 

b) from the beginning of the tax year in which such accommodation becomes available. 

if in the event an individual, who has been regarded as ordinarily resident solely because he has 

iccommodation here, disposes of the accommodation and leaves the UK within three years of his 

urrival he would normally be treated as not ordinarily resident for the duration of his stay if this 
vere to his advantage. 

Sommentary—Simon's Taxes 19.221. 


Note—Withdrawn by HMRC with effect from 6 April 2009. See HMRC Brief 17/09, 25-3-09 (Residence, domicile and the 
remittance basis: operational changes). 


SP 4/81 (11 August 1981) Stock relief: recovery charges when level 
of trading is negligible 


Note—This statement was classified as obsolete by IR 131 Supp (October 1995). Stock relief was abolished by FA 1984 s 48 
for accounting periods beginning after 12 March 1984. 
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SP 5/81 (8 September 1981) Expenditure on farm drainage 


Land which in the past was reasonably well drained but subsequently becomes wholly or r partly 

waterlogged because the maintenance of efficient drainage was uneconomic is sometimes, made 

available for cultivation by the restoration of drainage or by re-draining. In such case so much of 

the net expenditure incurred (after crediting any grants receivable) as would be necessary to 

restore the drainage will be admitted as revenue expenditure in farm accounts provided it 

excludes— 

(a) any substantial element of improvement—for example, the substitution of tile drainage for 
mole drainage, and 

(b) the capital element in cases in which the present owner is known to have acquired the land at 
a depressed price because of its swampy condition. 


Commentary—Simon's Taxes B5.107. 
Press releases etc—IR leaflet CA2 October 1972 (“works” includes drainage or sewerage works). 


SP 6/81 (8 September 1981) Maintenance payments under. court 
orders: retrospective dating | 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


SP 7/81 (18 September 1981) Allowable plgalisig ss expenses 
incurred by personal representatives, 2,i9) 
Note—This statement has been replaced by SP 8/94, which has since been replaced by, SP 2/04, 


SP 8/81 (18 September 1981) Rollover relief for. replacement.of 
business assets: trades carried on successively 


1 Where a trader ceases carrying on his trade and commences carrying on another trade, there 
will often be an interval between these events. In such cases, the Commissioners for HMRC are 
prepared to regard the trades as having been carried on “successively”; within the-meaning of 
TCGA 1992 s 152(8), provided that this interval does not exceed three years. 

2 If the assets on which the gains accrue are disposed of during this interval, relief under s 152 
will nevertheless be available, adjusted as necessary under subsection (7). If the new assets are 
acquired during the interval, the Commissioners for HMRC are prepared to allow the gain to be 
rolled over into them provided that they are not used) or leased for any purpose in the period 
before the new trade commences and are taken into. use for the purposes of the trade.on its 
commencement. 

3 In relation to a group of companies, TCGA 1992°s 175(1), treats: all of ‘the: trades of the 
members of the group as a single“trade for the purposes‘ of the relief. FA 1995's 48 extends 
TCGA 1992 s.175 to:permit the relief to be claimed provided that the relevant conditions are 
satisfied, where one member of the group makes the disposal and another member makes the 
acquisition. Where the assets on which the gains accrue are disposed of after the first company 
has ceased to trade, or where the new. assets:are acquired. before the second, estnnan has 
commenced to trade, the treatment in.2, above, will apply...» A\} sat 

4 Nothing in this statement overrides the requirement in s 152(3) for the actrisitiis tor take place 
in the period beginning twelve months before and ending three years after the ateeyoes (unless 
the Commissioners for HMRC by notice in writing extend these time limits). 7 

5 This practice will be applied to all cases in which the amount of the relief _ yay been fi\finally 
settled by the date of this statement (18 September 1981). (But see Inland Revenue Press: Release 
of | September 1992 on Rollover Relief and Groups of Companigsih BUT MB, 2 


Commentary—Simon's Taxes C3.302, C3.306. COOL vox enomi2@—vietmenr 
Note—TCGA 1992 s 175 has been amended by FA 1995 s 48. ¢ diny “VUEL yet pwisaborlie 


SP 9/81 (23 September 1981) Exercise of a power ee? ohn 
over settled property ~ecaiaane 


Note—This statement has been superseded by SP 7/84. is ’ ‘ ne! vbohiep went dened 
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SP 10/81 (3 November 1981) Payments on account of disability 
resulting in cessation of employment 


| ITEPA 2003 s 401 provides for the taxation of those payments on retirement or removal from 
an, office or employment which otherwise are not chargeable to tax. ITEPA 2003 s 406(b) 
-xcludes from the ambit of s 401 any payment “made on account of injury to or disability of the 
holder of an office or employment”. 

2 The practice of HMRC prior to 1981 was governed by the view that “disability” used in 
juxtaposition with the word “injury” meant a loss of physical or mental health with which a 
person was afflicted suddenly at a particular time and which rendered him physically or mentally 
ncapable of carrying out the duties which he had previously performed. A gradual decline in 
physical or mental [ability] caused. by chronic illness culminating in incapacity to perform the 
juties of an office or employment was not regarded as “disability”. 

3 As a result of a decision given by the Special Commissioners on 6 January 1981 the Revenue 
1as reconsidered its practice and now accepts that “disability” covers not only a condition 
esulting from a sudden affliction but also continuing incapacity to perform the duties of an 
office or employment arising out of the culmination of a process of deterioration of physical or 
nental health caused by chronic illness. 


Note—This statement was revised in IR 131 (August 2003). 


SP 11/81 (6 November 1981) Additional redundancy payments 


TA 1988 s 90 provides relief to an employer for certain redundancy payments made on or after 
| April 1980, which would otherwise have been treated as non-allowable because they were 
issociated with the actual or notional discontinuance of the trade or business. In the Revenue 
view, the same principle for disallowing redundancy payments for tax purposes can apply where 
in identifiable part of a trade is discontinued. 

In. practice, TA 1988. s 90 will be regarded as applying to a partial, as to a complete, 
liscontinuance where the redundancy payment would satisfy the test of TA 1988 s 74(1)(a) but 
or the fact that it is associated with a partial discontinuance. 


SP 12/81 (20 November 1981) The construction industry tax deduc- 
tion scheme: carpet fitting 


[The Commissioners for HMRC, up until 20 November 1981, took the view that, where carpet 
itting was included in a specification for the construction, alteration or repair of a building, it 
vas an operation included in the deduction scheme by virtue of F(No 2)A 1975 Sch 13 (now TA 
[988 s 67(2)). The Commissioners for HMRC, however, received legal advice on this subject. 
Although the matter was not free from doubt, they concluded that carpet fitting, even if 
ncluded in part of a building contract, is not an operation which forms “an integral part of ...” 
yr is “for rendering complete such operations as are ... described ...” in the Act. Accordingly the 
Commissioners for HMRC now treat carpet fitting as an operation outside the scope of the 
scheme. 


“ommentary—Simon's Taxes E5.502. 


SP. 1/82 (6 April 1982) The interaction of income tax and inheritance 
tax on assets put into settlements 


Note—Statements relating to IHT are reproduced in Part 3 of this publication. 


SP 2/82 (July 1994) Company's purchase of own shares: TA 1988 
‘See also Inland Revenue Tax Bulletin, Issue 21, February 1996, 
0280). | | 


Where a company makes a purchase of own shares which involves a payment in excess of the 
-apital originally subscribed for the shares, the excess constitutes a distribution. However, such a 
yayment is treated as not giving rise to a distribution if, among other conditions, the purchase is 
nade wholly or mainly to benefit a trade carried on by the company, or by one of its 75 per cent 
subsidiaries. This statement indicates how this test is applied by HMRC. 

fhe Annex to this statement givés guidance on how companies should apply for a ruling on 
vhether or not a purchase will be treated as a distribution. 
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TA 1988 S 219(1)(A)—THE “TRADE BENEFIT TEST” 


1 The Company’s sole or main purpose in making the payment must be to benefit a trade carried 
on by it or by its 75 per cent subsidiary. The condition is not satisfied where, for example, the 
transaction is designed to serve the personal or wider commercial interests of the vending 
shareholder (although usually he will benefit from it) or where the intended benefit for the 
company is to some non-trading activity which it also carries on. 


2 If there is a disagreement between the shareholders over the management of the company and 
that disagreement is having or is expected to have an adverse effect on the company’s trade, then 
the purchase will be regarded as satisfying the trade benefit test provided the effect of the 
transaction is to remove the dissenting shareholder entirely. Similarly, if the purpose is to ensure 
that an unwilling shareholder who wishes to end his association with the company does not sell 
his shares to someone who might not be acceptable to the other shareholders, the purchase will 
normally be regarded as benefiting the company’s trade. 


Examples of unwilling shareholders are: 


— an outside shareholder who has provided equity finance (whether or not with the expecta- 
tion of redemption or sale to the company) and who now wishes to withdraw that finance; 

— a controlling shareholder who is retiring as a director and wishes to make way for new 
management; 

~ na representatives of a deceased shareholder, where they wish to realise the value of 
the shares; 


— a legatee of a deceased shareholder, where he does not wish to hold shares in the company. 


3 If the company is not buying all the shares owned by the vendor, or if although the vendor is 
selling all his shares he is retaining some other connection with the company—for example, a 
directorship or an appointment as consultant—it would seem unlikely that the transaction could 
benefit the company’s trade, so the trade benefit test will probably not be satisfied. However, 
there are exceptions; for example, where a company does not currently have the resources to buy 
out its retiring controlling shareholder completely but purchases as many of his shares as it can 
afford with the intention of buying the remainder where possible. In these circumstances, it may 
still be possible for the company to show that the main purpose is to benefit its trade. Also, the 
Commissioners for HMRC do not raise any objection if for sentimental reasons it is desired that 
a retiring director of a company should retain a small shareholding in it, not exceeding 
5 per cent of the issued share capital. 


ANNEX TO SP 2/82 
APPLICATIONS FOR ADVANCE CLEARANCE UNDER TA 1988 S 225 


Procedure 


If clearance under s 225 is desired the application should be sent to— 


HMRC, 

Mohini Sawhney, 
Sth floor, 

22 Kingsway, 
London 

WC2B 6NR. 


If clearance is also being sought under TA 1988 s 707 a single application may be made under 
both provisions and should be directed to the address given above with an extra copy of the 
application and enclosures. Such an application should open by stating clearly the provisions 
under which it is made and should be expanded to include any additional information needed 
for the application under the other provision. 


Form of application—general 


TA 1988 ss 219-229 contain conditions which must be satisfied before the tax treatment afforded 
by s 219 can apply. A comprehensive application which has regard to each of these conditions 
will remove the need for lengthy fact finding enquiries and enable the Commissioners for HMRC 
to come to a decision on the application with the minimum of delay. nae 


To assist companies in preparing clearance applications under s 225 and to facilitate their 
consideration by the Commissioners for HMRC an outline of the basic information needed is 
given below. However, it is not an exhaustive list, and in giving the particulars of the relevant 
transactions required by s 225(2) the applicant must fully and accurately disclose all facts and 
circumstances material for the decision of the Commissioners for HMRC (s 225(5)). es + 


a wviaat follows, references to purchase of shares include references to repayment or redemption 
of shares. a 


It will be helpful if applications follow the order set out below, each item being expanded as 
necessary and any further information being added at the end. o ~oriedw 


tig r 
t .2SELBIDICON: 
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Application for clearance under TA 1988 s 225(1)(a) 


It should be stated at the outset whether the purchase of shares is regarded as falling within 
s 219(1) by virtue of (a) or (6). If the purchasing company has previously made any application 
under s 225 it will be helpful if the Commissioners for HMRC’s reference(s) can be quoted. 


A. Purchase within TA 1988 s 219 1)(a) 

1 The Company 

(a) the name of the company making the purchase; 

(b) its tax district and reference; 

(c) confirmation that it is an unquoted company as defined in TA 1988 s 229(1); 

(d) its status, that is, “trading company” or “holding company of a trading group” within TA 
1988 s 229(1) definitions or some other type of company not within the definitions. 

2 Groups 

Where the company is a member of a group (see below): 

(a) the names of the group companies together with their tax districts and references; 

(b) a statement or diagram showing the shareholding interests of each group company in other 
group companies. 

A group for the purpose of this paragraph is the largest 51 per cent group to which the 

purchasing company belongs (TA 1988 s 222(9)), but the meaning of “group” is extended, where 

appropriate, by TA 1988 s 222(10) and (12)). 

3 The payment 

(a) details of the shares to be purchased, the name of their present owner, the purchase price 
and the method of payment; 

(b) details of any other transactions between the company and the vendor at or about the same 
time; 

(c) confirmation that the company’s Articles of Association allow it to purchase its own shares. 

4 Shareholders 

(a) a list of the current shareholders in the purchasing company, and where appropriate, in each 
company in a group as in 2 above, together with particulars (amount, class, dividend rights 
etc) of their current holdings; 

(b) a statement of any relationships of the shareholders to each other; 

(c) where the shareholder is the son or daughter of another shareholder, an indication that he or 
she is over 18 or else details of their age. 

5 Prior transactions 

Particulars of any prior transactions or rearrangements to be carried out in preparation for the 

purchase. 

6 Purpose and benefits 

A statement of the reasons for the purchase, the trading benefits expected and any other benefits 

expected to accrue, whether or not to the purchasing company. 

7 Conditions in TA 1988 s 219 

Confirmation together with all relevant information that the purchase etc does not form part of 

a scheme or arrangement the main purpose or one of the main purposes of which is to enable 

the owner of the shares to participate in the profits of the company without receiving a dividend, 

or the avoidance of tax. Confirmation that the vendor will receive no other payment from the 
company, or details of any such payment to be made. 

8 Conditions in TA 1988 ss 220-224 

(a) the present residence status of the vendor and any intended change (TA 1988 s 220); 

(b) the tax district, reference and national insurance number of the vendor, or if not known his 
or her private address (TA 1988 s 220); 

(c) the period of beneficial ownership by the vendor of the shares to be purchased (TA 1988 
s 220(5)); 

(d) confirmation, if appropriate, that the vendor’s interest will be “substantially reduced” (TA 
1988 s 221(1)); 

(e) confirmation, if appropriate, that the combined interests as shareholders of the vendor and 
his “associates” (see TA 1988 s 227) will be substantially reduced (TA 1988 s 221(2)); 

(f) confirmation, if appropriate, that the vendor’s interest as a shareholder in the group will be 
substantially reduced (TA 1988 s 222(1)); 

(g) confirmation, if appropriate, that the combined interests as shareholders in the group of the 
vendor and his associates will be substantially reduced (TA 1988 s 222(3)); 

(h) confirmation that the vendor will not, immediately after the purchase, be “connected with” 
(see TA 1988 s 228) the company making the purchase or with any company which is a 
member of the same group as that company (TA 1988 s 223(1)); ray 

(j) confirmation that the purchase is not part of a scheme or arrangement within TA 1988 
§ 223(2). 

9 Accounts and other financial information 

The application should be accompanied by— 
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(a) copies of the latest available financial statements for the purchasing company and for any 
group companies (see paragraph 2 above), and in the case of a group the financial 
statements for the group; 

(b) a note of any material relevant changes since the balance sheet date or confirmation. that 
there are none; 

(c) details of any loan or current account which the vendor maintains with the company or with 
any group company. 


B. Purchase within TA 1988 s 219(1)(b) 

1 Company 

(a) the name of the company making the purchase; 

(b) its tax district and reference; 

(c) confirmation that it is unquoted_ as defined 1 in TA 1988 s 229(1); 

(d) its status, ie “trading company” or “the holding company of a trading group” within the 
definitions in TA 1988 s 229(1), or some other type of company not within the definitions. 

2 Groups 

Where the company is a member of a group (see A2 above): 

(a) the names of the group companies together with their tax districts and references; 

(b) a statement or diagram showing the shareholding interests of each group company in other 
group companies. 

3 The payment 

(a) details of the shares to be purchased, the name of the present owner, the purchase price and 
method of payment; 

(b) details of any other transactions between the company and the vendor at or about the same 
time; 

(c) confirmation that the company’s Articles of Association allow it to purchase its own shares, 

4 Inheritance tax 

(a) the name and date of death of the deceased; 

(b) the reference of the deceased at the Capital Taxes Office; 

(c) the amount of the outstanding tax and whether or not liability has been finally agreed; 

(d) the extent to which the purchase price is to be applied in satisfaction of the tax liability; 

(e) a full explanation of the circumstances in which there would be “undue hardship” if the tax 
liability were to be discharged otherwise than through the purchase of own shares from this 
or another such company; 

(f) the tax district and reference of the person to whom undue hardship would be caused or if 
not known the address of that person, and their national insurance number. 

5 Accounts and other financial information 

The application should be accompanied by— 

(a) copies of the latest available financial statements for the purchasing company and for any 
group companies (see paragraph A2 above), and in the case of a group the financial 
statements for the group; 


(b) a note of any material relevant changes since the balance sheet date or confirmation that 
there are none. 


Applications for clearance under TA 1988 s 225(1)(b) 
1 Company 


(a) the name of the company making the purchase; 
(b) its tax district and reference. 


2 The payment 


(a) details of the shares to be purchased, the vendor, the purchase price arith the method of 
payment; 

(b) confirmation that the company’s Articles of Association allow it to pea its own shares. 

3 Account and other financial information sf 

(a) Copies of the latest available financial statements for the purchasing company; ay 

(b) A note of any material relevant changes since the pelenee sheet date or ciation that 
there are none. 


4 A statement of the reasons why it is believed that the proposed payment ‘does not fall within 


the provisions of TA 1988 s 219. fibae adh 
Commentary—Simon’s Taxes D5.503. He Adiehiaco tit) 
Note—The text of this statement is as it appears in IR 131 (August 2002). Co ee BBE] AAT 56 
ni? EO Asd mos 
1 sOUSamrimes( by) 
(CELE a 
SP 3/82 (24 November 1982) Indexation.... 0 ve 


Note—This statement was classified as obsolete by IR 131 (January 2000). 9 © ( Oi soilqes oT 
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SP°1/83 (25 January 1983) Country-risk debts 


Note—This statement was classified as obsolete by IR 131 (July 1994), 


SP 2/83 (28 January 1983) Tax treatment of expenditure on films 
and certain similar assets 
Note—See now the IR Business Income Manual 56000-56500. 


SP 3/83 (7 February 1983) Relief for losses on loans to traders: time 
limit for claims 


Hotes aus statement has been superseded by Concession D36 which has been given statutory effect by TCGA 1992 ss 253, 


SP. 4/83 (25 February 1983) Approved savings-related share 
option schemes 
Note—This statement has been superseded by legislation in FA 1986 s 25. It was classified as obsolete by IR 131 (July 1994). 


SP 5/83 (28 April 1983) Use of schedules in making personal 
fax returns 


Note—This statement was classified as obsolete by IR 131 (January 2000). 


SP 6/83 (27 July 1983) Company residence 


Note—This statement has been superseded by SP 1/90. 


SP 7/83 (13 September 1983) Business expansion scheme: over- 
eas activities 


Note—This statement was superseded by SP 7/86, which was in turn superseded by SP 4/87 (which was classified as obsolete 
by IR 131 Supp (November 1998)). 


SP. 1/84 (17 February 1984) Trade unions: provident benefits: legal 
and administrative expenses 


|. Subject to certain conditions, a registered trade union is entitled, under TA 1988 s 467 to 
xemption from tax in respect of its income and capital gains which, as provided for under the 
ules of the union, are used for the purpose of provident benefits. 
. The following expenses incurred by a registered trade union are regarded as payments made for 
he purpose of provident benefits— . 
(1) Legal expenses in representing members at Industrial Tribunal hearings of cases alleging 
unfair dismissal. 
(ii) Legal expenses in connection with a member’s claim in respect of an accident or injury he 
has suffered. 
iii) General administrative expenses of providing provident benefits. 
‘ommentary—Simon's Taxes D7.636. 
Jote—The Revenue has announced that a trade union which has not already made a claim for relief under TA 1988 s 467 
for a chargeable period in respect of any kind of expenditure mentioned in SP 1/84 may make a supplementary claim, 
provided that the supplementary claim is made within the statutory time limit. The prior agreement of a registered trade 


union’s corporation tax liability does not preclude the admission of such a supplementary claim: Revenue Press Release 
dated 1 August 1985. 


SP 2/84 (24 February 1984) Payments to. redundant steel workers 


Yote—This statement was classified as obsolete by IR 131 (July 1994). 


3P 4/84 Development land tax: double taxation conventions 


Yote—Development land tax was abolished with effect from 19 March 1985. 
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SP 5/84 (28 March 1984) Employees resident but not ordinarily 
resident in the UK: general earnings chargeable under ITEPA 2003 
SS:2bu26 


Note—This statement has been withdrawn by HMRC: see now SP 1/09. 


SP 6/84 (31 July 1984) Non-resident lessors—TA 1988 s 830 


Where mobile drilling rigs, vessels or equipment leased by a non-resident lessor are used in 
connection with exploration or exploitation activities carried on in the UKoor in a designated 
area, the question of whether the profits or gains arising from the lease constitute income from 
such activities depends on the facts and circumstances of each particular case. However, the 
practice of HMRC is not to seek to charge such profits or gains to tax under TA 1988 s 830 if all 
of the following conditions are satisfied— 


1 the contract is concluded outside the UK and the designated areas; 


2 the lessor’s obligations are limited to the provision of the asset, eg, a rig on “bare-boat” terms, 
that is to say, if the lessor has not undertaken to provide any facilities, services or personnel; 


3 the lessee takes delivery of the asset outside the designated areas, and is responsible for moving 
it to the place where it is used, and is not restricted to using it solely in the UK or a designated 
area; 

4 the lessee and lessor are not connected persons, and no facilities, services or personnel related 
to the operation of the asset are provided by any person connected with the lessor. 


Commentary—Simon’s Taxes D4.401. 
Note—This statement is as it appears in IR 131 Supp (November 2000). 


SP 7/84 (11 October 1984) Exercise of a power of appointment or 
advancement over settled property 


The Commissioners for HMRC statement of practice SP 9/81, which was issued on 23 Septem- 
ber 1981 following discussions with the Law Society, set out the Revenue’s views on the capital 
gains tax implications of the exercise of a power of appointment or advancement when 
continuing trusts are declared, in the light of the decision of the House of Lords in Roome & 
Denne v Edwards [[1981] STC 96]. Those views have been modified to some extent by the 
decision of the Court of Appeal in Bond v Pickford {{1983] STC 517]. 


In Roome & Denne vy Edwards the House of Lords held that where a separate settlement is 
created there is a deemed disposal of the relevant assets by the old trustees for the purposes of 
TCGA 1992 s 71(1)). But the judgements emphasised that, in deciding whether or not a new 
settlement has been created by the exercise of a power of appointment or advancement, each 
case must be considered on its own facts, and by applying established legal doctrine to the facts 
in a practical and commonsense manner. In Bond v Pickford the judgments in the Court of 
Appeal explained that the consideration of the facts must include examination of the powers 
which the trustees purported to exercise, and determination of the intention of the parties, 
viewed objectively. 


It is now clear that a deemed disposal under TCGA 1992 s 71(1) cannot arise unless the power 

exercised by the trustees, or the instrument conferring the power, expressly or by necessary 

implication, confers on the trustees authority to remove assets from the original settlement by 

subjecting them to the trusts of a different settlement. Such powers (which may be powers of 

advancement or appointment) are referred to by the Court of Appeal as “powers in the wider 

form”. However, the Commissioners for HMRC consider that a deemed disposal will not arise 

when such a power is exercised and trusts are declared in circumstances such thats 

(a) the appointment is revocable, or 

(b) the trusts declared of the advanced or appointed funds are not exhaustive so that there exists 
a possibility at the time when the advancement or appointment is made that the funds 
covered by it will on the occasion of some event cease to be held upon such <n and once 
again come to be held upon the original trusts of the settlement. 


Further, when such a power is exercised the Commissioners for HMRC consider it unlikely that 
a deemed disposal will arise when trusts are declared if duties in regard to the appointed assets 
still fall to the trustees of the original settlement in their capacity as trustees of that settlement, 
bearing in mind the provision in TCGA 1992 s 69(1)) that the trustees of a settlement form a 
single ae continuing body (distinct from the persons who may from time to time be the 
trustees 


Finally, the Commissioners for HMRC accept that a power of appointment or advancement 
be nethiia over only part of the settled property and that the above consequences cms BSF 
to that part rita’ 
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SP 8/84 (18 October 1984) TA 1988 s 124: interest on 
quoted Eurobonds 


Note—This statement was classified as obsolete by IR 131 Supp (1997). 


SP 10/84 (19 December 1984) Foreign bank accounts 


1 At present, under TCGA 1992 s 252(1), direct transfers from one foreign bank account to 
another are treated as a disposal and an acquisition of assets for capital gains tax purposes. 


2 Except in relation to an account to which TCGA 1992 s 275(1) applies (accounts held by 
non-domiciled individuals), a taxpayer may treat all bank accounts in his name containing a 
particular foreign currency as one account and disregard direct transfers among such accounts 
for capital gains tax purposes. This practice once adopted must be applied to all future direct 
transfers among bank accounts in that taxpayer’s name containing that particular foreign 
currency until such time as all debt represented in the bank accounts has been repaid to the 
taxpayer. 

3 This practice may be applied to all cases where the capital gains tax computations have not 
been settled. 


Commentary—Simon's Taxes ic 1.608, D1.917. 


SP 11/84 Estate duty: calculation of duty payable on a chargeable 
event affecting heritage objects previously granted conditional 
exemption. 


Note—Statements relating to [HT are reproduced in Part 3 of this publication. 


SP 1/85 (18 January 1985) Treatment of certain payments to relo- 
cated employees 


Note—This statement has been re-published as Concession A67, which was classified as obsolete by IR 1 Supp (November 
2001). 


SP 2/85 (25 January 1985) Tax treatment of expenditure on films 
and certain similar assets 


Note—This statement has been superseded. See now the IR Business Income Manual 56000-56500). 


SP 3/85 (25 January 1985) Exchange rate fluctuations 


Note—This provisional statement has been superseded by SP 1/87. 


SP 5/85 (21 May 1985) Division of a company on a share for 
share basis 


Note—This statement was classified as obsolete by IR 131 (August 2003). 


SP 6/85 (29 July 1985) Incentive awards 


1 Incentive scheme awards are often provided by way of vouchers. ITEPA 2003 s 87 [formerly 
TA 1988 s 141] treats as earnings a benefit an employee can obtain with a voucher provided for 
him by reason of his employment. The measure of the earnings is the “expense incurred by the 
person providing the voucher in or in connection with the provision of the voucher and the 
money, goods or services for which it is capable of being exchanged” (ITEPA 2003 s 87 [formerly 
TA 1988 s 141(1))). 

2 It is not always easy to decide which incentive scheme expenses beyond the direct cost of 
buying the goods or services provided for the employee have been incurred “in connection with” 
the voucher and the benefit it provides. In general, the expenses which should be included in the 
emoluments calculation are those which contribute more or less directly to the advantage 
enjoyed by the employee. Remoter expenses—for example, the cost of devising and planning an 
incentive scheme under which vouchers are to be distributed—need not be included. More 
details are given below. 


sac 
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AWARD OF GOODS OR SERVICES PROVIDED VIA VOUCHERS 


3—(a) Expenses included in the computation of emoluments 
(i) Cost of buying the goods or providing services. 
(ii) Cost of selecting and testing those goods or services. 
(iii) Cost of storing, distributing and installing the goods or, if appropriate, services. 
(iv) Cost of servicing and other “after sales” expenses. 
(v) Where a third party is used to distribute the awards or to run-anincentive campaign, his 
fees for handling functions within (i) to (iv) above. 
(b) Expenses excluded from the computation of emoluments 
(i) Cost of management time in considering whether or not to launch a scheme involving 
the provision of vouchers. 
(ii) Cost of researching, devising and planning such a scheme. 
(iii) Cost of preparing and printing promotional material relating to the provision of the 
voucher. 
(iv) Cost of administration (including the costs of meeting the Revenue’s requirements) 
except for the functions covered in (a) above. 
(v) Where a third party is involved, as in (a)(v) above, his fees for handling functions within 
(b)(i) to (iv) above. 


RETAIL VOUCHERS 


4 Awards sometimes consist of vouchers which are exchangeable for goods etc at retail shops or 
stores. Generally, the costs set out in para 3(a)(i) to (iv) above will largely consist of the price 
paid to the shop etc for the vouchers. The cost of distributing the vouchers to award winners and 
the fees of any third party within para 3(a)(v) will also need to be included. 


OTHER BENEFITS 


5 The computation of the benefit of incentive awards assessable under ITEPA 2003 ss 94, 203 
[formerly TA 1988 ss 142, 144, 154] will follow broadly similar principles. 


COMPUTATIONS 


6 When agreeing the assessable benefit of awards made under incentive schemes the total costs 
should be analysed between the headings in paras 3(a) and (b) above. 


TAXED AWARD SCHEME 


7 On 2 November 1984 a press release announced voluntary arrangements for collecting tax at 
the basic rate on non-cash incentive prizes awarded to employees. On 18 January 1990 a Revenue 
press release announced the arrangements had been extended ‘to cover higher ‘rate liabilities. 
These arrangements are known as “taxed award schemes”. The approach described above will 
apply to awards dealt with under such arrangements as well as to all other incentive awards. The 
Incentive Award Unit will continue to deal with all applications for taxed award schemes and 
will agree the amounts to be treated as emoluments. Awards under other schemes will be dealt 
with by the tax office which normally handles the PAYE scheme of the provider of the award. 
Further details of taxed award schemes may be obtained from: HMRC, Incentive Award Unit, 
Chapel Wharf Area, Floor 4, Trinity Bridge House, 2 Dearman’s Place, Salford M3 5BH, 
telephone: 0161 261 3269, fax: 0161 261 3354, email: chapelwharf-iau@gtnet.gov.uk. 
Commentary—Simon’s Taxes E4.471. 

Press releases etc—IR 18-1-90 (employers may also mest an employee’s higher rate liability, in addition te to ‘basic rate liability, 


under a taxed award scheme). 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 7/85 (19 December 1985) Reliefs for non- “residents: freatment of 
wife’s income 


Note—This statement was classified as obsolete by IR 131 (July 1994). 


nf 10 


SP 1/86 (15 January 1986) Capital allowances: reel and pido 
short-life assets hi ny 


CAA 1990 SS 37, 38 | Halted ait iors r 7 ai 
1 Several representative bodies have raised: with HMRC some practical questions arising out of 
the new rules for capital allowances on certain short-life machinery and plant which came into 
effect on 1 April 1986. The new rules enable allowances on machinery and plant for which an 
election is made to be dealt with outside the main capital allowance poolk 99 60) 5 sa 
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2 In discussions between these bodies and HMRC several areas were identified where businesses 
and their accountants might find guidance helpful. This note sets out, in broad terms, how they 
can be dealt with in ways which will be acceptable to local inspectors. In general, inspectors will 
want to be satisfied that the accounting and other records are adequate to support short-life 
asset elections and computations and that the new legislation is not being abused. 

3 These guidelines are not, however, a substitute for the statutory rules. Their aim is to 
complement the legislation so that the new arrangements are introduced and continue to operate 
as efficiently as possible for businesses themselves, their professional advisers and HMRC. The 
intention is to review the guidelines when the arrangements have settled in and, if necessary, 
revise them in the light of experience. 


ELECTION FOR SHORT-LIFE ASSET TREATMENT 


4 The rules for making elections are set out in CAA 1990 s 37(2). They enable all the machinery 
and plant acquired in a chargeable period (or its basis period) for which short-life asset 
treatment is wanted, to be included in one election signed by the taxpayer for that period. 


5 In general, inspectors will want to be sure that elections and any supporting material, such as 

a schedule attached to the election or cross references to schedules or analyses supplied with the 

accounts, provide sufficient information to minimise the possibility of any difference of view at a 

later date (for example, on a disposal) about what was and what was not covered by an election 

ue ay ppareeable period etc and that the assets are not in one of the classes excluded by CAA 
s 38. 


6 In particular, however, where separate identification of the short-life assets acquired in a 
chargeable period etc is either impossible or possible but impracticable (for example, similar 
small or relatively inexpensive assets held in very large numbers perhaps in several locations) 
then the information on the election about the assets, required by CAA 1990 s 37(2)(b), may be 
provided by reference to batches of acquisitions. Where large numbers of similar short-life assets 
are acquired throughout a chargeable period etc it will be acceptable if the costs of those assets 
for the period are aggregated and shown on the election in one sum. 


CAPITAL ALLOWANCE COMPUTATIONS 


7 HMRC accept that it may not be practicable for individual capital allowance computations to 
be maintained for each and every short-life asset especially where the assets are held in very large 
numbers. 

8 Where, therefore, the inspector is satisfied that the actual life in the business of a distinct class 
of assets with broadly similar average lives. before they are sold or scrapped is likely to be less 
than five years (that is, the year of acquisition plus the four following years) computations in the 
form set out in Example 1 below will be acceptable. On this basis a balancing allowance will 
normally become available for the last year of the agreed life of the assets. 

9 Where disposal proceeds can be attributed to assets acquired in a particular year they should 
be brought into the appropriate column(s) of the computation relating to those assets for the 
year(s) in which the proceeds are received. If attribution in this way is not possible, disposal 
proceeds may be credited on a FIFO basis; that is all receipts from disposals in any chargeable 
period etc are to be regarded as related to the earliest period for which a short-life asset pool on 
the lines of these arrangements is in existence. 

10 This form of computation is intended primarily for short-life assets costing similar amounts 
which cannot be identified individually. It is possible however that similar arrangements may be 
helpful where short-life assets which have a separate identity are acquired in large numbers such 
that the business does not in fact keep track of them individually and it would not be reasonable 
to expect it to do so. Where this is the case, computations based on the above principles and 
along the lines of Example 2 below will normally be acceptable to inspectors. 

11 Given the wide variety of potential short-life assets and the widely varying size and 
circumstances of individual businesses, other forms of computation may also be acceptable. 


SUBMISSION OF ELECTION AND COMPUTATIONS TO INSPECTORS 


12 It is suggested that either on the first occasion when an election is made or when any abridged 
or simplified computations are submitted to inspectors for the; first time, an explanation of the 
way in which the computations will be or have been put together is provided together with a 
description of the underlying records on which they are based. Inspectors will want to be 
satisfied that, together, the elections and the computations provide the correct statutory result 
and that if, for any reason, questions are asked about individual items (for example, on a 
disposal several years after,acquisition), sufficient information will be available to the business or 
to its accountants to enable complete and satisfactory answers to be given. 


Example 1 


Assets held in large numbers with a very short life where individual identification is impossible 
(eg, returnable containers, linen, tools) 
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The taxpayer satisfies the inspector that the average actual life (NB not useful life) of tools 
used in his trade is 3 years; it is therefore reasonable to presume that those items acquired in 
year | are all disposed of in year 4. He elects for short-life asset treatment. 


Year of acquisition 1986 1987 1988 1989 Total each 
year 
Cost of tools £1,000 £1,200 £800 £1,000 
1986 WDA £250 £250 
£750 
1987 WDA £188 £300 £488 
£562 £900 
1988 WDA £140 se £200 . £565 
£422 £675 £600 
1989 
Presumed scrapped 
Disposal value Nil 
Balancing allowance £422 
£991 
WDA £169 £150 £250 
Qualifying expenditure carried £506 £450 £750 
forward itera qt a= 


Where scrap or sale proceeds are not in practice taxed as trading receipts and can be identified 
but not related to particular acquisitions, they should be regarded as disposal value of the 
earliest period for which a short life asset pool is in existence. For example, if proceeds from 
the sale of all tools scrapped in 1989 were £50, the balancing allowance in the example would 
be £372. 


Example 2 


Assets held in large numbers where individual identification is possible but impracticable in 
the circumstances of the case 


The taxpayer uses in his trade large numbers of relatively small items such as scientific or 
technical instruments, calculators, or amusement machines and elects for short-life asset 
treatment. His accounting records enable him to identify for each kind the number and cost of 
acquisition, and both the number and sale proceeds of disposals and the number on hand at 
the end of the short-life asset period related to those acquisitions. 


Technical instruments Number Cost Disposal 
value 
Acquisition in 1986 100 £10,000 
Sold in 1988 20 £500 
Sold in 1989 40 £400 
On hand 1990 40 
Computation % 3 Total 
allowed 
1986 expenditure on 100 instruments £10,000 
WDA £2,500 £2,500. 
£7,500 
1987 WDA £1,875 Fo8 ee pe) 
£5,625 Dicey! 


1988 disposal of 20 instruments 
Expenditure unallowed . 
20/(£5,625 x 100) = £1,125 paid 


Disposal value £500 
Balancing allowance £625 
(£4,500) Piceticeklsiet) 
WDA (£1,125) sing. OM 
. (80 instruments) £3,375 Seah, 


1989 disposals: 40 instruments ru taT 99) 
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Technical instruments Number Cost Disposal 
value 


Expenditure unallowed 
40/(£3,375 x 80) = £1,688 £1,688 


Disposal value £400 
Balancing allowance £1,288 


£1,710 
WDA (£422) 
(40 instruments) £1,265 
1990 WDA £314 £314 
Expenditure unallowed (40 £951 
instruments) 
1991 Transfer to main pool £951 


It is presumed in this example that all the items cost the same amount; where similar items 
cost different but broadly similar amounts, this method of computation may still be used. 


Commentary—Simon’s Taxes, B3.343. 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 2/86 (7 March 1986) Offshore funds 


1 This statement sets out the Revenue’s views on the interpretation of certain provisions of this 
legislation, on which queries have been raised. 


MATERIAL INTERESTS IN OFFSHORE FUNDS 


2 The legislation applies to “material interests” in offshore funds. For such an interest to exist, 
the investor, at the time of acquiring his investment, must have a reasonable expectation of being 
able to realise it within seven years for an amount reasonably approximate to that portion which 
the investment represents of the market value of the entity’s underlying assets. 


INVESTMENTS IN COMMERCIAL LOANS AND BONDS 


3 Normal commercial loans or other debt instruments which entitle the lender to no more than 
a fixed return of principal on redemption, and which are not geared to the underlying asset 
value of the borrower’s business, would not be regarded as a material interest within the 
legislation. 


STOCK EXCHANGE LISTINGS OF SHARES 


4 Where shares in an overseas company are listed on a stock exchange, it is possible that the 
quoted price will on occasions correspond to underlying net asset value. This will however not of 
itself make the shares a material interest in an offshore fund. The shares would be considered a 
material interest only if, at the time they were acquired, the investor had a reasonable 
expectation of a future sale at or near net asset value. If historically the shares have been 
habitually traded at or near net asset value an investor is likely to have acquired a material 
interest. 


CONDITIONS FOR DISTRIBUTOR STATUS 

5 The legislation divides offshore funds into two groups: distributing funds, which must— 

(a) meet specified investment restrictions, and 

(b) distribute at least 85 per cent of their income (as computed in their accounts) and 85 per cent 
of what would be their taxable profits were they UK-resident companies (the “UK 
equivalent profits”); 

and other funds. 


COMPUTATION OF WHAT WOULD BE THE UK EQUIVALENT PROFITS 


(a) Is the fund trading? 

6 Where a fund is regarded as trading, the resulting profits will be brought into the computation 
of UK equivalent profits. Whether the activities of an offshore fund amount to trading will turn 
on the facts of the particular case; and it is not possible to give any specific guidance on this 
aspect. Even a single transaction can on occasion constitute “an adventure or concern in the 
nature of trade”; but in general a fund would not normally be regarded as trading in respect of 
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transactions which were relatively infrequent or, for example, where the intention was merely to 
hedge specific investments which were not associated with activities which themselves consti- 
tuted trading. 

(b) Interest paid by offshore funds to non-residents 

7 In arriving at the computation of UK equivalent profits, a deduction is available for interest 
paid by a fund to a person resident outside the UK in the same way as it would be if the interest 
were paid to a UK resident. 


(c) Income taxed in the UK 


8 Where an offshore fund receives income that has suffered tax at source in the UK, it is. the net 
income (rather than the gross) that is included in the calculation of the UK equivalent profit. 


9 A deduction will also be available for any tax suffered by direct assessment:in the UK. The 
basis of the relief will be determined by reference to the individual case. 


Commentary—Simon's Taxes B8.623, B8.628. 
Note—This Statement was revised in August 2005. 


SP 3/86 (2 April 1986) Payments to a non-resident from.UK discre- 
tionary trusts or UK estates during the administration period: double 
taxation relief 


INTRODUCTION 


1 This statement explains how relief from UK tax under double taxation agreements will be 
given in respect of payments made to a non-resident [from] a UK discretionary trust or a UK 
estate. 


BACKGROUND 


Discretionary trusts 


2 Generally speaking, a non-resident beneficiary receiving payments from a UK discretionary 
trust is not entitled to repayment of the tax paid by the trustees on the trust income. However, 
under concession B18 (which embodies a longstanding practice) HMRC “looks through” the 
trust income to the underlying component parts of that income. The purpose of this “looking 
through” is to allow the recipient of the income any relief that would have been availableto him 
under the Taxes Acts had the income come to him direct instead of through the trustees. 


3 Where the beneficiary is resident in a country with which the UK has a double taxation 
agreement, further relief under the “looking through” principle may be due, Thus, for example, 
if the agreement provides for a withholding rate on interest of 15 per cent and interest liable to 
UK tax formed part of the trust income which had suffered tax at 40 per cent (ie the rate 
applicable to trusts) then, under the “looking through” principle, the beneficiary would be repaid 


the amount of tax suffered in excess of the withholding rate, in this case 25 per cent. 
4 Some of the UK’s double taxation agreements include an “other income” Article, The purpose 
of this Article is to determine in which country income not expressly dealt with elsewhere in the 
agreement should be taxed. In the UK’s agreement the article sometimes gives sole taxing rights 
in respect of such income to the recipient’s country of residence. 31S 


5 It has been the practice of HMRC to apply the “looking through” principle to all cases where 
relief in respect of the discretionary payment was sought and to’ refuse claims where full 
repayment of UK tax was claimed under the provision of [the] “other income” Article in the 
agreement. 


Payments out of UK estates during administration period Do eran, 

6 The same principles set out in paragraphs 2-5 apply in the case of payments to non-resident 

residuary beneficiaries out of UK estates during the administration period.’ In these cases, the 

“looking through” concession was explained in statement of practice 7/80 and is how ‘contained 

in concession Al4. Again it has been HMRC practice to make repayment to beneficiaries on the 

“looking through” basis in all cases. A QsiOng) Sao Jad 
abr) 


CHANGE OF PRACTICE AC) LAARRTTICMAC: 
7 Following a review of their practice in these two areas, HMRC Hake Wocdbstde Gah alter? 
made by trustees out of a UK discretionary trust falls to be treated as a net*amount in 
accordance with TA 1988 s 687(2), the “looking through” principle is not appropriate where the 
beneficiary is resident ina country with which the UK has a double taxation agreement and the 
“other income” Article gives sole taxing rights in respect of such income to that country. (This 
will usually be the case where income from trusts is not specifically excluded from: i 
This means that tax paid by the trustees in respect of the discretionary payment will be r 
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to the beneficiary, provided that any conditions set out in the “other income” Article are met. 
For example, the recipient may be required to show that he is subject to tax on the income in his 
country of residence. 

8 The practice set out in paragraph 7 will also be applied to payments from the residuary income 
of a UK estate during the administration period. Under ITTOIA 2005 ss 652 or 654, such 
payments are deemed to be income of the beneficiary which has suffered UK tax at the basic 
rate. 


9 Where the “other income” Article does not give sole taxing rights to the country of residence 
in respect of the trust or estate income or there is no double taxation agreement with the country 
concerned, the existing “looking through” practice will continue to be applied where it is to the 
advantage of the beneficiary. 


Claims for relief under the new practice 


10 The change in, practice will be applied to all new and open claims. HMRC will also accept 
supplementary claims which are made within the time limits applicable to the original claim 
under the provisions of TMA 1970 s 42(8). The normal time limit is six years from the end of the 
year to which the claim relates but this may be extended by ITTOIA 2005 s 682(5) in the case of 
estates. 


Procedure for dealing with claims for previous years 


11 The change in practice may require a consequential adjustment to claims under TA 1988 
s 278. HMRC will automatically review a beneficiary’s entitlement to this relief and make any 
adjustments necessary. 

12 In relation to deceased estates, the provisions of TA 1988 Part XVI were rewritten as ITTOIA 
2005 Part 5S Chapter 6 with effect from 6 April 2005, so for all payments made before this date, 
the relevant provisions of TA 1988 Part XVI apply. 


Commentary—Simon’s Taxes C4.116, C4.227. 
Note—SP 3/86 was partially reworded in IR 131 (July 1994) and IR 131 (November 1996), and revised again in August 2005. 


SP 4/86 (8 August 1986) Payments made by employers to employ- 
ees when in full-time attendance at universities and technical col- 
leges 


Scholarships, exhibitions, bursaries etc held by a person receiving full-time instruction at 
university, technical college or similar educational establishment are exempted from income tax 
by ITTOIA 2005 s 776. 

This statement of practice sets out the circumstances when payments made by an employer to an 
employee for periods of attendance on a full-time course (including sandwich courses) can be 
exempted from income tax. The following conditions and exclusion apply. 


CONDITIONS 


1. The employer requires that the employee must be enrolled at the educational establishment for 
at least one academic year and must attend the course for at least twenty weeks in that academic 
year. Or if the course is longer the employee must attend for at least twenty weeks on average, in 
an academic year over the period of the course. 

2. The educational establishments must be recognised universities, technical colleges or similar 
educational establishments, which are open to members of the public generally and offer more 
than one course of practical or academic instruction. For example an employer’s internal 
training school or one run by an employer’s trade organisation will not satisfy the educational 
establishment condition for the statement of practice. 

3. For courses commencing on or after | September 2007, the payments, including lodging, 
subsistence and travelling allowances, but excluding any tuition fees payable by the employee to 
the university etc, do not exceed £15,480 for the academic year. 


EXCLUSION 

4. This exemption does not apply to payments of earnings made for any periods spent working 
for the employer during vacations or otherwise. 

If the rate exceeds £15,480 HMRC may look at the arrangements in detail. This is because the 
level of payment exceeds what might reasonably be described as a scholarship or training 
allowance. However, an increase in the rate of payment over the qualifying limit, part way 
through a course, will not affect the exemption applying to any payments for the earlier part of 
the course. 

[The limit for the academic years ending on 31 August 2006 and 31 August 2007 applied from 
1 September 2005 and was set at £15,000. For academic years ending on or before 31 August 
2005 the limit was set at £7,000.or an amount which a public awarding body such as a Research 
Council, would have granted to a student with similar personal circumstances. Inland Revenue 
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Press Release, 18 November 1992 gives the details. Information for the 2005/06 academic year 
commencing | September 2005 is in Inland Revenue Budget Note 32, 16 March 2005 ] 


Commentary—Simon's Taxes E1.579. 
Notes—This statement was revised in August 2007. 


SP 5/86 (21 August 1986) Relief for replacement of business assets: 
employees and office-holders 


Relief which is available to a person carrying on a trade under TCGA 1992 ss 152-156 is 
extended by TCGA 1992 s 158 (1)(c) to include employees and office-holders. 

If land or buildings are owned by an employee etc, but made available to the employer for 
general use in his trade, the employee etc may nonetheless satisfy the occupation test of TCGA 
1992 s 155 provided the employer does not make any payment (or give other consideration) for 
his use of the property nor otherwise occupy it under a lease or tenancy. 

The qualifying use of assets by an employee etc for the purposes of TCGA 1992 ss 152 and 153 
will include any use or occupation of those assets by him, in the course of Pe pEEHEe the duties 
of his employment or office, as directed by the employer. 

This practice may be applied to all cases where the capital gains tax Gapienns have not been 
settled at 21 August 1986. 


Commentary—Simon's Taxes C3.302. 


SP 6/86 (29 August 1986) Investigation settlements: inclusion of 
interest clause in letters [of] offer 


Note—Replaced by leaflet IR 73, “Inland Revenue Investigations—how settlements are negotiated”, which was subse- 
quently replaced by IR 160 * ‘Enquiries under self assessment’ 


SP 7/86 (12 September 1986) Business expansion scheme: over- 
seas activities 


Note—This statement superseded SP 7/83 and has itself been superseded by SP 4/87 (which was classified as obsolete by IR 
131 Supp (November 1998)). 


SP 8/86 (10 November 1986) Treatment of income of discretion- 
ary trusts 


Note—Statements relating to IHT are reproduced in Part 3 of this publication. 


SP 9/86 (10 December 1986) Partnership mergers and demergers 


1 This statement explains the basis on which the Revenue apply the provisions of TA 1988 s 113 
(change in ownership of trade, profession or vocation) to mergers and demergers of partnership 
businesses. In the following paragraphs, the word “business” means trades, professions or 
vocations carried on in partnership. 

& 


J 


MERGERS 


2 When two businesses which are carried on in partnership and which are different in nature 
merge, it may be that the result of the merger is a new business, different in nature from either of 
the previous business. Whether this is so is a question of fact to be determined according to the 
circumstances of each case. Where it is the case, the old businesses will have been permanently 
discontinued, and a new business commenced; TA 1988 s 113 will therefore not apply and the 
normal commencement and cessation provisions will apply to each business respectively: 
3 However, where two partnership businesses in different ownership carrying on the same sort of 
activities are merged and then carried on by the joint owners in partnership, the total activities of 
both businesses may continue, even though in a merged form, ie the new partnership may 
succeed to the businesses of the old partnership. In that event TA 1988 s 113(2) applies to both 
successions, so that both businesses are deemed to have continued. 
4 It will of course be a question of fact whether succession has occurred and in this connection 
disparity in size between the old partnerships will not of itself be a significant matter. 

? Le fl 7] mStnu 
DEMERGERS iabBid 
5 When a business carried on in partnership is divided up, and several separate parisnatalstnaeie 
formed, it will again be a question of fact, to be determined according to the circumstances of 
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each case, whether any of the separate partnerships carries on the same business as was carried 
on previously by the original partnership. It might be that one of the businesses carried on after 
the division was so large in relation to the rest as to be recognisably “the business” as previously 
carried on; but that will frequently not be the case, and if it is not the case then the business will 
have ceased. 
6 The Revenue would want to look carefully at any case where it was claimed that a demerger of 
a partnership had occurred but it appeared that the demerger was more apparent than real, and 
that the demerger seemed to have taken place for fiscal reasons. The Revenue might wish to 
argue that in such a case the same trade was being carried on after the demerger as before. 
Note: Despite the reference to partnership businesses in the text, the Revenue regard the 
principles set out in SP 9/86 as applying equally where— 
- businesses previously carried on by sole traders are merged and are subsequently carried on 
by a partnership; and 
- a business carried on by a partnership is demerged and the businesses are subsequently 
carried on by sole traders. 


Commentary—Simon’s Taxes B7.103. 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 10/86 Death benefits under superannuation arrangements 


Note—Statements relating to [HT are reproduced in Part 3 of this publication. 


SP 1/87 (17 February 1987) Exchange rate fluctuations 


Note—This statement of practice has been replaced by SP 2/02. 


SP 2/87 (17 March 1987) Close company apportionment 


Note—This statement was classified as obsolete by IR 131 (November 1996). The provisions for apportionment of close 
companies’ income were abolished for accounting periods beginning after 31 March 1989: FA 1989 s 103 Sch 17 Part V. 


SP 3/87 (26 March 1987) Repayment of tax to charities on cov- 
enanted and other income 


Note—This statement was classified as obsolete in IR 131 (August 2003). 


SP 4/87 (23 April 1987) Business expansion scheme: over- 
seas activities 


Notes—BES was abolished from | January 1994 and replaced by EIS (see TA 1988 ss 289-312). 
[his statement was classified as obsolete by IR 131 Supp (November 1998). 


SP 5/87 (15 June 1987) Tax returns: the use of substitute forms 


NTRODUCTION 


HMRC have reconsidered their interpretation of TMA 1970 s 113(1) in the light of improve- 
nents in office technology and its more widespread adoption, in order to help taxpayers and 
heir professional advisers to benefit fully from such developments. This statement explains the 
Revenue’s current approach towards the acceptance of tax returns and other forms by way of 
acsimiles or photocopies, as substitutes for officially produced printed forms. 


THE LEGISLATION 


[MA 1970 s 113(1) says that any returns under the Taxes [Acts] shall be in such form as the 
Board prescribe. The Board are satisfied that where a photocopy of an official return or an 
1ccurate facsimile are used these will satisfy the requirements of the section. Further details 
ibout these two alternatives are given below. 


ACCURATE FACSIMILES 


For any substitute tax return to be acceptable, it must satisfactorily present to the taxpayer the 
nformation which the Commissioners for HMRC have determined shall be before him when he 
igns the declaration that the return is correct and complete to the best of his knowledge. Put 
nother way, the form, which need not be colour printed, must otherwise be an accurate 
acsimile of the official form in terms of the words which appear and the general layout. It 
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should also be readily recognisable as a return when it is received in HMRC Offices, and the 
entries of the taxpayer’s details should be distinguishable from the background text: Recent 
advances in printing technology now mean that accurate facsimile returns can be produced. The 
Commissioners for HMRC will accept such returns if approval of their wording and design has 
been obtained before they are sent in to tax districts. Any substitute which is produced witk 
approval will need to bear an agreed unique imprint of some sort so that its source can be readily 
identified at all times. 


To facilitate the production of substitute returns, the Revenue have arranged for advance copie: 
of the major income tax returns for 1987-88 to be made available to professional bodies anc 
software houses. The Revenue intend that this will become an annual practice so that modifica: 
tions to the returns can be incorporated in the computer produced facsimiles in time for thei 
submission ... 


All applications for approval will be considered as quickly as possible but there may be delays ir 
the immediate run up to the Budget. Applications made before 15 February will be clearec 
before 6 April in that year. 


Applications for approval should be made to— 


HMRC 

Forms, Ist Floor, New Wing, 
Somerset House 

Strand 

London 

WC2R 1LB 

telephone 020 7438 7312. 


PHOTOCOPIES 


A return made on a photocopy of an official form is a valid return provided that it is identical tc 
the official form. It is sufficient that all of the pages are present and attached in the correct order 
if the facility to produce double sided photocopies is not available. The Revenue will also accep 
other types of forms (ie forms which are not strictly speaking returns) which are sent in a: 
photocopies. The requirement for all pages to be present is important where one side of the forn 
contains notes, as it does in wife’s earnings elections and separate assessment cases. Any cop} 
which does not also duplicate the notes on the original will not be acceptable. This is becauss 
such elections may not be valid in the absence of the notes being before the signatories. 


The photocopying of official forms is in strictness a breach of copyright. If this.is done on at 
individual basis the Revenue will however take no action. On the other hand if forms ar 
photocopied on a large scale for commercial gain the Revenue will advise ‘HMSO who wil 
collect copyright fees. In the large majority of cases there is no objection to the copying o: 
another Revenue form where the original is lost. This is not to say that the Revenue actively 
welcomes photocopies as they have disadvantages, particularly if colour and size are importan 
features in handling the completed forms. 


To avoid any misunderstanding, the Revenue cannot accept a photocopy of a completed returr 
or form. In other words, the document sent in must bear the actual signature of the relevan 
person. 


REFERENCES 


Where a facsimile or a photocopy is submitted instead of an official form it is important that i 
bears the correct reference which appeared on the original form. Additionally where an origina 
form was not supplied it is equally important that the taxpayer’s reference should be inserted. 
Commentary—Simon’s Taxes A4.111. sid vit 


Statement of Practice SP 4/91—Design of and information required in a tax return, 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 6/87 (8 April 1987) Acceptance of property in lieu of inheritance 
tax, capital transfer tax and estate duty ; 


Note—Statements relating to THT are reproduced in Part 3 of this publication. TOM Racor. 
; PE 24) 
ont 20h sop 
SP 7/87 (15 July 1987) Deduction for reasonable funeral expenses 


fi} 


Note—Statements relating to IHT are reproduced in Part 3 of this publication. 

Wit IAS STAR B 
SP 8/87 (27 August 1987) Close company apportionment; membe. 
of a trading group 4 | 


Note—The provisions for apportionment of close companies” income were abolished for accounting periods beginning afte! 
31 March 1989: FA 1989 s 103 Sch 17 Part V. This statement is therefore obsolete, IR 131 (July 1994). ae 


nolstslosb sav 2agie 
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SP 9/87 (22 September 1987) Capital allowances: hotels 


Note—This Statement was classified as obsolete by HMRC in August 2005. 


SP 1/88 (3 February 1988) Tax treatment of forward currency 
transactions by investment trusts 
Note—This statement has been superseded by SP 14/91. 


SP 2/88 (10 May 1988) Civil tax penalties and criminal prosecu- 
tion cases 


Note—This Statement was withdrawn in February 2006 and replaced by a statement of the HMRC investigation policy at 
www.hmre. gov.uk/prosecutions/prosecution-policy.htm; see Tax Bulletin 81, see also Codes of Practice 8 and 8. 


SP 3/88 (10 May 1988) Delay in rendering tax returns: interest on 
overdue tax 


Note—This statement is superseded by SP 6/89 for failures occurring after 26 July 1989. 


SP 4/88 (22 July 1988) Tax treatment of transactions in financial 
futures and options 


Note—This statement has been superseded by SP 14/91. 


SP 5/88 (22 July 1988) Taxation of car telephones provided 
by employers 


Note—This statement was superseded by legislative provision: TA 1988 s 159A, which was repealed by FA 1990; the 
replacement provision, TA 1988 s 1SSAA, has been repealed by ITEPA 2003 s 722; see now ITEPA 2003 s 319. 


SP 6/88 (4 November 1988) Double taxation relief: chargeable gains 


SENERAL 


| TCGA 1992 s 277 applies to capital gains tax the double taxation provisions set out in TA 1988 
$s 788-806, with the necessary modifications. TA 1988 s 797 applies the provisions to corpora- 
ion tax on chargeable gains. 

. The standard credit Article in our double taxation agreements (which are made under TA 1988 
788) says, in effect, that subject to the provisions of the law of the UK, tax payable under the 
aw of the treaty partner on capital gains from sources within that territory shall be allowed as 
tedit against any UK tax computed by reference to the same gains by reference to which the 
verseas tax is computed. TA 1988 s 790 allows unilateral relief for overseas tax and s 790(4) is 
n similar terms to the standard credit Article. 

} The principal requirement for the granting of credit for overseas tax against liability to capital 
yains tax (or corporation tax on chargeable gains) is therefore that the overseas tax should be 
omputed by reference to the same gain as the UK tax. There is no requirement that the 
espective tax liabilities should arise at the same time nor that they should be charged on the 
ame person. 


SPECIFIC EXAMPLES 


| The Revenue’s view is that the following sets of circumstances fall within the terms of the 

tandard credit Article and TA 1988 s 790 and may therefore give rise to a credit for overseas tax 

gainst UK capital gains tax or corporation tax on chargeable gains. 

(i) The overseas tax charges capital gains as income. 

(ii) Overseas tax is payable on a disposal falling within TCGA 1992 s 171 (transfers within a 
group of companies treated as taking place on a no gain/no loss basis) and a liability to UK 
tax arises on a subsequent disposal. 

iii) An overseas trade carried on through a branch or agency is domesticated (ie transferred to a 

local subsidiary) and relief is given under TCGA 1992 s 140. There is a subsequent disposal 
of the securities (or the subsidiary disposes of the assets within six years) giving rise to a 
liability to UK tax and overseas tax is charged in whole or in part by reference to the gain 
accruing at the date of domestication. 
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(iv) Overseas tax is payable by reference to increases in the value of assets although there has 
been no disposal. There is a subsequent disposal of the assets on which a liability to UK tax 
arises. 

5 It will be seen that relief is conditional upon the subject of the overseas tax being identified 
with the gains on which the UK tax liability arises. In contrast, where “roll-over” relief is 
claimed, for example under TCGA 1992 s 152, the gain on disposal of the old asset is not 
subjected to UK tax. The gain on realisation of the new asset remains a gain separate from that 
realised on sale of the old asset and overseas tax payable as a result of the sale of the old asset is 
not creditable against UK tax payable on the gain realised on sale of the new asset. However, in 
such circumstances TCGA 1992 s 278 allows the overseas tax to be claimed as a deduction in 
computing the gain for “roll-over” relief purposes. 

Commentary—Simon’'s Taxes C1.615; F1.552. 


SP 1/89 (1 February 1989) Partnerships: further extension of state- 
ment of practice D12 


REBASING 


The Commissioners for HMRC have agreed that a disposal of a share of partnership assets te 
which paragraph 4 of the statement of practice D12 applies so that neither a chargeable gain not 
an allowable loss accrues (before indexation, for disposals before 6 April 1988), may be treated 
for the purposes of TCGA 1992 s 35, Sch 3 as if it were a no gain/no loss disposal within TCGA 
1992 Sch 3 para 1. 


DEFERRED CHARGES 


A disposal of a share of partnership assets to which paragraph 4 of the statement of practice 
D12 applies so that neither a chargeable gain nor an allowable loss accrues (before indexation. 
for disposals before 6 April 1988) may be treated for the purposes of TCGA 1992 s 36, Sch 4 as 
if it were a no gain/no loss disposal within TCGA 1992 Sch 3 para 1. 


INDEXATION 


When, on or after 6 April 1988, a partner disposes of all or part of his share of partnershit 
assets in circumstances to which paragraph 4 of the statement of practice D12 applies so that 
neither a chargeable gain nor an allowable loss accrues, the amount of the consideration will be 
calculated on the assumption that an unindexed gain will accrue to the transferor equal to the 
indexation allowance, so that after taking account of the indexation allowance, neither a gain 
nor a loss accrues. 


Where a partner disposes on or after 6 April 1988 of all or part of his share of partnershir 
assets, and he is treated by virtue of this statement as having owned the share on 31 March 1982. 
the indexation allowance on the disposal may be computed as if he had acquired the share on 
31 March 1982. A disposal of a share in a partnership asset on or after 31 March 1982 to which 
paragraph 4 of the statement of practice D12 applies so that neither a chargeable gain nor an 
allowable loss accrues may be treated for the purposes of TCGA 1992 s 55(5) as if it were a nc 
gain/no loss disposal within TCGA 1992 s 55(5). A special rule will however apply where the 
share changed hands on or after 6 April 1985 (1 April in the case of an acquisition from a 
company) and before 6 April 1988: in these circumstances the indexation allowance will be 
computed by reference to the 31 March 1982 value but from the date of the last disposal of the 
share before 6 April 1988. 

Commentary—Simon's Taxes C3.206. 

Statements of Practice D12, SP 1/79—Capital gains tax: partnerships. 

Revenue Interpretation RI 9—Rebasing elections: assets held by the same person in different capacities. 

Press releases ete—HMRC Brief 9/09, 20-3-09 (for disposals of interests in partnership assets that occur on or after 6 Apri’ 


2008 SP 1/89 will apply only in relation to corporate partners whose capital gains are chargeable to Corporation Tax.) 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). ; ea aeas 


SP 2/89 (1 March 1989) Rebasing elections. 


Note—This statement has been superseded by SP 4/92. . 


SP 3/89 (20 March 1989) Unit trust and investment trust monthly 
savings schemes dagen 
Note—This statement is superseded by SP 2/97 from 18 July 1997. > onde soteioob 
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3P 4/89 (19 April 1989) Company's purchase of own shares: capital 
yains treatment of distribution received by corporate shareholder 


f the purchase of its own shares by a company resident in the UK gives rise to a distribution, 
nd a shareholder receiving such a distribution is itself a company, the distribution is included in 
1e consideration for the disposal of the shares for the purposes of the charge to corporation tax 
n chargeable gains. In HMRC’s view the effect of TA 1988 ss 208, 345(3) [pow TCGA 1992 
8(4)] is that the distribution does not suffer a tax charge as income within the terms of TCGA 
992 s 37(1). The Revenue will apply this statement of practice where a company purchases its 
wn shares after 19 April 1989. 


ommentary—Simon's Taxes C2.1509, D5.405. 
imon’s Tax Cases—Strand Options and Futures Ltd v Vojak (Insp of Taxes) [2002] STC (SCD) 398; [2003] STC 331. 


9P 5/89 (25 May 1989) Rebasing and indexation: shares held at 
31 March 1982 


Inder TCGA 1992 s 35, Sch 3 a person is treated as having held an asset at 31 March 1982 if he 
cquired it after that date by a transfer, or series of transfers, treated as giving rise to neither a 
ain nor a loss for capital gains purposes, from someone who did hold it at that date. Shares or 
scurities of the same class in any company which are acquired in this way will be added to any 
ares or securities of the same class in the same company held by the transferee at 31 March 
982. Where, for rebasing and indexation purposes, it is necessary to determine the market value 
f the shares or securities at 31 March 1982 they will be valued as a single holding. 

’ the shares or securities in the relevant disposal represent some but not all of those valued at 
1 March 1982 then the allowable cost or indexation allowance as appropriate will be based on 
1e proportion that the shares or securities disposed of bears to the total holding. 

he no gains/no loss transfers relevant in this context are those listed in TCGA 1992 s 35(3)(d). 


ommentary—Simon's Taxes C2.718. 


3P 6/89 (31 July 1989) Delay in rendering tax returns: interest on 
verdue tax (TMA 1970 s 88) 


Where an assessment has been made late or is inadequate because there has been a delay in 
1aking a tax return, interest is payable (under TMA 1970s 88) on unpaid tax from the date on 
hich the tax should have been paid. The Commissioners for HMRC, however, have specific 
iscretion under TMA 1970 s 88 to mitigate that interest charge. On 10 May 1977, the Board 
rew attention—by way of a press notice—to the Department’s practice of claiming such 
iterest where the delay was “substantial”. 


Enquiries have been received as to what degree of delay is regarded as “substantial”, 
articularly in relation to returns by individuals of their capital gains. 


In respect of (i) new sources of income, (ii) continuing sources where inadequate estimated 
ssessments are not appealed against or (iii) chargeable gains, the delay is regarded as 
substantial”, and consideration will be given to charging interest under TMA 1970 s 88, if the 
slevant tax return has not been made within 30 days of the date on which it was issued or, if 
iter, by 31 October following the end of the tax year in which the income or chargeable gain 
rose, 

Where it is not possible to lodge the return, a s 88 charge will not be raised if the inspector is 
rovided, within these time limits, with sufficient information to enable an adequate estimated 
ssessment to be made—eg, in the case of the disposal of a chargeable asset, at least the sale 
rice of that asset. 

Section 88 has been repealed for 1996-97 and subsequent years of assessment (1997-98 and 
ibsequent years for partnerships set up before 6 April 1994), and also for 1995—96 and earlier 
ears where an assessment is made on or after 6 April 1998. This statement of practice only 
plies to assessments where s 88 does apply. 
ommentary—Simon’s Taxes A4.520. j 
ress releases etc—IR Tax Bulletin May 1993 (Circumstances in which Revenue may seek to charge interest under TMA 
1970 s 88 instead of under s 86 (not reproduced)). 


otes—This statement supersedes SP 3/88 for failures occurring after 26 July 1989. 
he text of this statement is as it appears in IR 131 (January 2000). 


3P 7/89 (12 October 1989) Surrender of advance corporation tax 


dvance corporation tax was abolished from 6 April 1999 onwards. Prior to 6 April 1999, TA 
988 s 240 provides that a company may surrender to a 51 per cent subsidiary the benefit of 
dvance corporation tax (ACT) on dividends. The time limit for claims to surrender is six years 
‘om the end of the accounting period in which the dividend was paid. A company can claim to 
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surrender ACT whether or not it is surplus to the amount which under, the rules in TA. 1988 
s 239 can be set against the corporation tax (CT) charged on its own profits for that accounting 
period. ne 

The Commissioners for HMRC had taken the view that if ACT had already been set against the 
tax payable on an assessment which had become final, that ACT could not subsequently. be 
surrendered. Following a decision on an appeal to the Special Commissioners the Commission- 
ers for HMRC have been advised that the determination of an assessment does not preclude the 
subsequent surrender of ACT set off in the assessment. This practice is applied to all claims for 
surrender made on or after 12 October 1989 and to existing claims which were not settled at 
12 October 1989. 


Commentary—Simon’s Taxe. 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 8/89 (13 November 1989) Independent taxation: mortgage inter- 
est relief: time limit for married couples’ allocation of interest elections 


Under TA 1988 s 356B(2)(a), (4)(b), as inserted by FA 1988 Sch 3 para 14, an election by a 
married couple to allocate mortgage interest between them, or to revoke such an election, must 
be made not later than 12 months after the end of the relevant year of assessment or within such 
longer period as the Commissioners for HMRC may in any particular case allow. 


The Commissioners for HMRC will normally exercise their discretion to extend the time limit 
where it can be demonstrated that failure to comply with the time limit has been caused by 
sickness, absence abroad or serious personal difficulties, or by the unavailability (within the time 
limit) through no fault of taxpayers or their advisers of information essential to the decision to 
make or revoke an election. 


SP 1/90 (9 January 1990) Company residence 


1 Residence has always been a material factor, for companies as well as individuals, in 
determining tax liability. But statute law has never laid down comprehensive rules for determin- 
ing where a company is resident and until 1988 the question was left solely to. the courts to 
decide. FA 1988 s 66 introduced the rule that a company incorporated in the UK is resident there 
for the purposes of the Taxes Acts. Case law still applies in determining the residence of 
companies excepted from the incorporation rule or which are not incorporated in the UK. 


A. THE INCORPORATION RULE 


2 The incorporation rule applies to companies incorporated in the UK subject to the exceptions 
in FA 1988 Sch 7 for some companies incorporated before 15 March 1988... Paragraphs 3. to 8 
below explain how the Revenue interpret various terms used in the legislation. 


Carrying on business 


3 The exceptions from the incorporation test in Sch 7 depend in part on the company carrying 
on business at a specified time or during a relevant period. The question whether a company 
carries on business is one of fact to be decided according to the particular circumstances of the 
company. Detailed guidance is not practicable but the Revenue take the view that “business” has 
a wider meaning than “trade”; it can include transactions, such as the purchase of stock, carried 
out for the purposes of a trade about to be commenced and the holding of investments including 
shares in a subsidiary company. Such a holding could consist of a single investment from which 
no income was derived. , a 


4 A company such as a shelf company whose transactions have been limited to those formalities 
necessary to keep the company on the register of companies will not be regarded as carrying on 
business. ar r 

5 For the purposes of the case law test (see B below) the residence of a company is determined 
by the place where its real business is carried on. A company which can demonstrate that in these 
terms it is or was resident outside the UK will have carried on business for the purposes of Sch 7; 


“Taxable in a territory outside the UK” 


6 A further condition for some companies for exception from the incorporation test is provides 
by Sch.7 paras 1(1)(c), 5(1). The company has to be taxable in a territory oMiaiaeeeheedne 
“Taxable” means that the company is liable to tax on income by reason of domicile, residence or 
place of management, This is-similar to the approach adopted in the residence nan 

many double taxation agreements. Territories which impose tax on companies bra san ton) 
incorporation or registration or similar criteria are covered by the term “domicile”, Territories 
which impose tax by reference to criteria such as “effective management”, “cen ; Adie inigtrat 
tion”, “head office” or “principal place of business” are covered by. the term» “place of 
management”. bee +t Meath: 
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7 A company has to be liable to tax on income so that a company which is, for example, liable 
only to a flat rate fee or lump sum duty does not fulfil the test. On the other hand a company is 
regarded as liable to tax in a particular territory if it is within the charge there even though it 
may pay no tax because, for example, it makes losses or claims double taxation relief. 


“Treasury consent” 


8 Before 15 March 1988 it was unlawful for a company to cease to be resident in the UK without 
the consent of the Treasury. Companies which have ceased to be resident in pursuance of a 
Treasury consent, as defined in Sch 7 para 5(1), are excepted from the incorporation rule subject 
to certain conditions. A few companies ceased to be resident without Treasury consent but were 
informed subsequently by letter that the Treasury would take no action against them under the 
relevant legislation. Such a letter is not a retrospective grant of consent and the companies 
concerned cannot benefit from the exceptions which depend on Treasury consent. 


B. THE CASE LAW TEST 


9 This test of company residence is that enunciated by Lord Loreburn in De Beers Consolidated 
Mines v Howe (5 TC 198) at the beginning of this century— 


“A company resides, for the purposes of income tax, where its real business is carried on ... 
I regard that as the true rule; and the real business is carried on where the central 
management and control actually abides.” 


10 The “central management and control” test, as set out in De Beers, has been endorsed by a 
series of subsequent decisions. In particular, it was described by Lord Radcliffe in the 1959 case 
of Bullock v Unit Construction Company (1959) 38 TC 712 at 738 as being— 


“as precise and unequivocal as a positive statutory injunction ... I do not know of any other 
test which has either been substituted for that of central management and control, or has 
been defined with’ sufficient precision to be regarded as an acceptable alternative to it. To 
me ... it seems impossible to read Lord Loreburn’s words without seeing that he regarded 
the formula he was propounding as constituting the test of residence”. 


Nothing which has happened since has in any way altered this basic principle for a company the 
residence of which is not governed by the incorporation rule; under current UK case law such a 
company is regarded as resident for tax purposes where central management and control is to be 
found. 


Place of “central management and control” 


11 In determining whether or not an individual company outside the scope of the incorporation 
test is resident in the UK, it thus becomes necessary to locate its place of “central management 
and control”. The case law concept of central management and control is, in broad terms, 
directed at the highest level of control of the business of a company. It is to be distinguished 
from the place where the main operations of a business are to be found, though those two places 
may often coincide. Moreover, the exercise of control does not necessarily demand any minimum 
standard of active involvement: it may, in appropriate circumstances, be exercised tacitly through 
passive oversight. 

12 Successive decided cases have emphasised that the place of central management and control is 
wholly a question of fact. For example, Lord Radcliffe in Unit Construction said that “the 
question where control and management abide must be treated as one of fact or ‘actuality’” 
[(1959) 38 TC 712 at 741]. It follows that factors which together are decisive in one instance may 
individually carry little weight in another. Nevertheless the decided cases do give some pointers. 
In particular a series of decisions has attached importance to the place where the company’s 
board of directors meet. There are very many cases in which the board meets in the same 
country as that in which the business operations take place, and central management and control 
is clearly located in that one place. In other cases central management and control may be 
exercised by directors in one country though the actual business operations may, perhaps under 
the immediate management of local directors, take place elsewhere. 


13 But the location of board meetings, although important in the normal case, is not necessarily 
conclusive. Lord Radcliffe in Unit Construction pointed out [(1959) 38 TC 712 at 738] that the 
site of the meetings of the directors’ board had not been chosen as “the test” of company 
residence. In some cases, for example, central management and control is exercised by a single 
individual. This may happen when a chairman or managing director exercises powers formally 
conferred by the company’s Articles and the other board members are little more than cyphers, 
or by reason of a dominant shareholding or for some other reason. In those cases the residence 
of the company is where the controlling individual exercises his powers. 


14 In general the place of directors’ meetings is significant only insofar as those meetings 
constitute the medium through which central management and control is exercised. If, for 
example, the directors of a company were engaged together actively in the UK in the complete 
running of a business which was wholly in the UK, the company would not be regarded as 
resident outside the UK merely because the directors held formal meetings outside the UK. 
While it is possible to identify extreme situations in which central management and control 
plainly is, or is not, exercised by directors in formal meetings, the conclusion in any case is 
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wholly one of fact depending on the relative weight to be given to various factors. Any attempt 

to lay down rigid guidelines would only be misleading. 

15 Generally, however, where doubts arise about a particular company’s residence status, the 

Revenue adopt the following approach— 

(i) they first try to ascertain whether the directors of the company in fact exercise central 

management and control; 

(ii) if so, they seek to determine where the directors exercise this central management and 
control (which is not necessarily where they meet); 

(iii) in cases where the directors apparently do not exercise central management and control of 
the company, the Revenue then look to establish where and by whom it is exercised. 


Parent/subsidiary relationship 


16 It is particularly difficult to apply the “central management and control” test in the situation 
where a subsidiary company and its parent operate in different territories. In this situation, the 
parent will normally influence, to a greater or lesser extent, the actions of the subsidiary. Where 
that influence is exerted by the parent exercising the powers which a sole or majority shareholder 
has in general meetings of the subsidiary, for example to appoint and dismiss members of the 
board of the subsidiary and to initiate or approve alterations to its financial structure, the 
Revenue would not seek to argue that central management and control of the subsidiary is 
located where the parent company is resident. However, in cases where the parent usurps the 
functions of the board of the subsidiary (such as Unit Construction itself) or where that board 
merely rubber stamps the parent company’s decisions without giving them any independent 
consideration of its own, the Revenue draw the conclusion that the subsidiary has the same 
residence for tax purposes as its parent. 


17 The Revenue recognise that there may be many cases where a company is a member of a 
group having its ultimate holding company in another country which will not fall readily into 
either of the categories referred to above. In considering whether the board of such a subsidiary 
company exercises central management and control of the subsidiary’s business, they have 
regard to the degree of autonomy which those directors have in conducting the company’s 
business. Matters (among others) that may be taken into account are the extent to which the 
directors of the subsidiary take decisions on their own authority as to investment, production, 
marketing and procurement without reference to the parent. 


Conclusion 


18 In outlining factors relevant to the application of the case law test, this statement assumes 
that they exist for genuine commercial reasons. Where, however, as may happen, it appears that 
a major objective underlying the existence of certain factors is the obtaining of tax benefits from 
residence or non-residence, the Revenue examine the facts particularly closely in order to see 
whether there has been an attempt to create the appearance of central management and control 
in a particular place without the reality. 


19 The case law test examined in this statement is not always easy to apply. The courts have 
recognised that there may be difficulties where it is not possible to identify any one country as 
the seat of central management and control. The principles to apply in those circumstances have 
not been fully developed in case law. In addition, the last relevant case was decided almost 30 
years ago, and there have been many developments in communications since then, which in 
particular may enable a company to be controlled from a place far distant from where the 
day-to-day management is carried on. As the statement makes clear, while the general principle 
has been laid down by the courts, its application must depend on the precise facts. 


C. DOUBLE TAXATION AGREEMENTS 


20 In general our double taxation agreements do not affect the UK residence of a company as 
established for UK tax purposes. But where the partner country adopts a different definition of 
residence, it may happen that a UK resident company is treated, under the partner country’s 
domestic law, as also resident there. In these cases, the agreement normally specifies what the tax 
consequences of this “double” residence shall be. 


21 Under the double taxation agreement with the United States, for example, the UK residence 
of a company for UK tax purposes is unaffected. But where that company is also a US 
corporation, it is excluded from some of the reliefs conferred by the agreement. On the other 
hand, under a double taxation agreement which follows the 1977 OECD Model Taxation 
Convention, a company classed as resident by both the UK and the partner country is, for the 


era of the agreement, treated as resident where its “place of effective management” is 
situated. ae 


22 The commentary in Art 4 para 3 of the OECD Model records the UK view that, in 
agreements (such as those with some Commonwealth countries) which treat a company as 
resident in a state in which “its business is managed and controlled”, this expression means “the 
effective management of the enterprise”. More detailed consideration of the question in the light 
of the approach of Continental legal systems and of Community law to the question of 
company residence has led the Revenue to revise this view. It is now considered that effective 
management may, In some cases, be found at a place different from the place of central 
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management and control. This could happen, for example, where a company is run by executives 
based abroad, but the final directing power rests with non-executive directors who meet in the 
UK. In such circumstances the company’s place of effective management might well be abroad 
but, depending on the precise powers of the non-executive directors, it might be centrally 
managed and controlled (and therefore resident) in the UK. 


23 The incorporation rule in FA 1988 s 66(1) determines a residence which supersedes a different 
place “given by any rule of law”. This incorporation rule determines residence under UK 
domestic law and is subject to the provisions of any applicable double taxation agreement. It 
does not override the provisions of a double taxation agreement which may make a UK 
incorporated company a resident of an overseas territory for the purposes of the agreement (see 
paras 20 and 21 above). 


APPENDIX 
[The Appendix which contains the text of FA 1988 is not reproduced.] 


Commentary—Simon’s Taxes D4.104-D4.106. 
Note—This statement supersedes SP 6/83. 


SP 2/90 (9 January 1990) Guidance notes for migrating companies: 
notice and arrangements for payment of tax 


1 FA 1988 s 130 requires a company to notify the Commissioners for HMRC of its intention to 
cease to be resident in the UK and to obtain the Commissioners’ approval of arrangements for 
payment of the company’s tax liabilities. These notes explain the procedure to be followed, the 
information required in support of a request for approval and the arrangements which will 
normally be acceptable to the Commissioners for HMRC. 


2 Notice 


2.1 A notice under FA 1988 s 130(2)(a) should be sent to: HMRC, CT & VAT International 
(Company Migrations), Floor 3c, 100 Parliament Street, London SWIA 2BQ. 


The notice should give the intended date of migration (see para 5 below). The information 
required by s 130(2)(4), (c) should normally be sent with the notice (ie the statement of tax 
liabilities and proposals for securing payment—see para 3(d) and (e) below). 

2.2 As the Commissioners for HMRC will have to check the statement of tax payable with the 

company’s tax district, it would be useful if a copy of the notice and of the tax computation 

could be sent to the company’s tax district at the same time. 

3 Information to be supplied 

(a) The name of the company, its address in the UK and its place of incorporation; 

(b) its tax district and reference number; 

(c) a copy of the latest available accounts; 

(d) a detailed statement of all tax liabilities which are or will be due for periods commencing 
before the date of migration. The statement should cover corporation tax and advance 
corporation tax and, if relevant, all taxes mentioned in s 130(7) and any accrued interest on 
tax (s 130(8)). It should include any charges which arise as a consequence of the migration 
itself eg, under TA 1988 s 337(1) and TCGA 1992 s 185. (If an unlimited guarantee is to be 
offered—see para 4.3—the statement can be restricted to a brief summary of the tax 
position.); 

(e) the company’s proposals for securing the payment of tax liabilities. These should include the 
name and address of the proposed attorney and of the proposed guarantor (see paras 4.1 
and 4.2); , 

(f) if a corporate guarantor other than a bank is proposed (see para 4.2), a copy of its 
memorandum and articles of association. 

4 Arrangements for securing payment of tax 

4.1.a It will normally be necessary to appoint an attorney to act for the company in tax matters, 

eg to receive notices of assessment. The attorney must be a person resident in the UK and will 

usually be an individual who is professionally qualified eg, as a solicitor or accountant. The 

Commissioners for HMRC will need to be satisfied that the migrating company has power to 

appoint an attorney. Further information and drafts of the power of attorney in a form 

approved by the Commissioners for HMRC are available from the above address. 


4.1.b The capacity of a migrating company to appoint an attorney may be demonstrated by the 
opinion of a lawyer qualified in the appropriate local law upon the following matters: 
(i) That the company has power by its constitution and/or by appropriate local law to appoint 

an attorney in the terms of the draft power of attorney (see para 4.1a above). 

(ii) To know what formalities, if any, are required for a valid exercise of the power to appoint an 
attorney. 

(iii) How the deed in the form of the draft power of attorney should be executed and whether 
execution should be notarily attested. 
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4.2 The precise form of the arrangements will vary from case to case. Normally they will take the 
form of a guarantee from a company which must be either resident in the UK or a, UK branch 
of a foreign bank: A guarantor company must of course have power to act as guarantor and the 
copy of its current memorandum and articles is required to satisfy the Commissioners for 
HMRC of this. The memorandum and articles should be certified by a solicitor or an officer of 
the company to be the version currently in force and as filed with the Registrar of Companies: 


4.3 The guarantee may be unlimited or limited to a specified sum. An unlimited guarantee is 
given for the total tax liabilities without specifying the amount. Where the migrating company 
has an associated UK resident company of sufficient substance the Commissioners for HMRC 
will normally look for an unlimited guarantee from that company. Where the guarantee is given 
by a company not associated with the migrating company, usually by a bank, the Commissioners 
for HMRC understand that the guarantor will require the guarantee to be limited to a specified 
sum. Under FA 1988 s 130(4) any dispute as to the amount can be referred to the Special 
Commissioners. 

4.4 Where it is not possible for a guarantee in one of the forms indicated above to be provided, 
other arrangements may be acceptable. Further information is available from the above address. 
5 Date of migration 

5.1 The Commissioners for HMRC will act as speedily as possible to approve the arrangements 
but the time required will depend on several factors. If possible the intended date of migration 
should not be less than two months from the date of the notice. If it is necessary-to agree values 
of assets in order to estimate tax liabilities, the time required may be longer and’ companies 
should take this into account. However, where an unlimited guarantee is proposed; it will not 
usually be necessary to estimate the tax liabilities in detail and it may then be possible to approve 
the arrangements well within two months of the notice. 


5.2 A company may decide to change the intended date of migration either for its own reasons 
or because, for example, the arrangements will clearly not be approved in time to’ meet the 
original date. It should then give notice under FA 1988 s 130 of the amended date and provide 
details of any consequential changes in either the amount of tax and interest to be included in 
the arrangements or the nature of the arrangements themselves. 

6 Non-compliance 


Where a company migrates without the requirements of s 130 being met, the persons responsi- 
ble, including individual directors, may be liable for substantial penalties under FA 1988's 131. 
Where tax liabilities of a migrating company remain unpaid, those liabilities may also be 
recovered from related companies, or from‘ certain directors, under s:132. 

7 Telephone enquiries 


An initial enquiry may be made to the HMRC, Somerset House Public Enquiry Room (020 7438 
6420/5)—callers should ask for HMRC, CT & VAT, International (Company Migrations). 


Commentary—Simon's Taxes D4.131. 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 3/90 (10 January 1990) Stocks and long-term contracts © 


Note—This statement was classified as obsolete in IR-131 Supp (November 2000). 


SP 4/90 (20 March 1990) Charitable covenants 


Note—This statement was classified as obsolete in IR 131 (August 2003). 


SP 5/90 (11 April 1990) Accountants’ working papers 


1 TMA 1970 s 20 gives the Revenue powers to call for information relatin 0 rson’s 
affairs. TMA 1970 s 20B, which contains restrictions on the use of s 20 Bowe Rasnded by 
FA 1989 to bring accountants’ working papers, which were previously excluded, within the range 
of documents which the Revenue may require a third party to deliver or make available for 
inspection under these powers. This statement explains how the new rules work in relation to 
accountants’ working papers and how the Revenue will use these powers in practice———9 
2 Three classes of documents are still excluded from the papers which may be called for from a 
third party. First, there is no change in the protection given to documents brought into existence 
specifically to support the conduct of a pending appeal. Second, audit papers are protected from 
disclosure by an auditor. Third, communications relating to giving or obtaining tax advice are 
protected from disclosure by a tax adviser. The protection given to audit papers.and tax advice is 
limited however where the papers contain essential information about the origin of figures in 
accounts, returns and other information submitted to the Revenue or the relationship, of those 
figures with the books and records of the taxpayer. ae aeeat rs 

3 In addition, papers for which legal professional privilege could be claimed dine. phofected:fu6i 
disclosure by a lawyer in relation to a client’s tax affairs and there are general protections for 
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medical records and other records kept by doctors, counsellors etc relating to an individual’s 
personal welfare and the working papers of a journalist: 


AUDIT PAPERS 


4 An auditor appointed under any statutory provision, eg Companies Act, Building Societies 
Act etc is not obliged to disclose audit papers to the Revenue under a third party notice, ie TMA 
1970's. 20(3) or s 20(8A). Audit papers are papers which are the property of the person appointed 
as an auditor under that enactment and which have been prepared by, or for, that person in order 
to carry out the statutory duties of an auditor under that enactment. 


5 In practice the Revenue will allow equivalent protection where an accountant is appointed to 
carry out a non-statutory, independent audit to standards similar to those required for a 
Companies Act audit or to standards laid down by the client’s professional body, provided the 
work on the audit is kept separate from any work on the preparation of the accounts. 


TAX ADVICE 


6 A tax adviser is not obliged to disclose communications relating to the giving or obtaining of 
tax advice to the Revenue under a third party notice. A tax adviser is any person appointed by a 
client, either directly by the client or indirectly via another tax adviser, to give advice on the 
client’s tax affairs. The communications which are protected are ones between the tax adviser 
and the client or another adviser, made for the purposes of giving or obtaining advice about the 
client’s tax affairs, and can include notes of meetings and telephone calls, internal memoranda, 
copy letters and faxes as well as ordinary correspondence. 


RESTRICTIONS ON PROTECTION FOR AUDIT PAPERS AND TAX ADVICE 


7 The protection given to audit papers and tax advice is restricted where the auditor or tax 
adviser has assisted the taxpayer in the preparation of accounts, returns or other information to 
be used for tax and the papers contain workings or other analytical information showing how an 
entry in the accounts, returns or other information submitted to the Revenue was arrived at, 
which has not previously been made available to the Revenue. In that event, the Revenue is 
entitled to have access to the information showing how the entry was arrived at, although 
information showing why the entry was arrived at in that way remains protected. 


8 Where an auditor or tax adviser wishes to claim protection for part of a paper, a copy, which 
must be photographic or otherwise by way of facsimile, of the part which is not protected may 
be supplied to the Revenue. But the original must also be made available for inspection by the 
Revenue on request, when the protected parts may be kept covered up if the auditor or tax 
adviser wishes. 

9 The protection given to audit papers and tax advice is restricted similarly where the notice is 
made under TMA 1970 s 20(8A) for information in respect of an unnamed taxpayer or 
taxpayers and the papers contain details giving the identity or address of any of the unnamed 
taxpayers or of any person who has acted on their behalf. 


USE OF S 20 POWERS IN RESPECT OF ACCOUNTANTS’ 
WORKING PAPERS 


10 Accountants’ working papers will not be called for on a routine basis. The Revenue will 
normally do so in connection with enquiries into a client’s tax affairs only where they have been 
unable to satisfy themselves otherwise that the client’s accounts or returns are complete and 
correct. Although the new provisions give the Revenue formal powers to require access to 
accountants’ working papers, this has been given in the past on a voluntary basis. where 
appropriate. The Revenue will continue their general policy of seeking access on a voluntary 
basis and will use their formal powers only where they consider it absolutely necessary. 

11 Requests will be limited as far as possible to information explaining specific entries. But there 
may be occasions when the Revenue will wish to examine the whole or a particular part of the 
working papers. The Revenue will usually be willing to visit the accountant’s office or the client’s 
premises to examine the papers and to take copies or extracts. 


ACCOUNTANTS CONVICTED OF A TAX OFFENCE 


12 The restrictions on the use of the Revenue’s powers to obtain access to an accountant’s 
working papers described above do not apply to the Revenue’s powers under TMA 1970 s 20A to 
require access to the working papers of an accountant who has been convicted of a tax offence 
or had a penalty awarded against him under TMA 1970 s 99. 


DESTRUCTION OF PAPERS 

13 It is a criminal offence intentionally to falsify, conceal, destroy or otherwise dispose of 
documents which the Revenue has called for under TMA 1970s 20 or s 20A before the Revenue 
has seen them (TMA 1970 s 20BB). This applies both where an informal request has been made 
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under TMA 1970 s 20B(1), which would be made in writing and clearly identified as such when 
it was made, and where a formal notice has been given under TMA 1970's 20 ors 20A. 
Cross reference—Seé TMA 1970 s 19A (power to call for documents). 


Press releases etc—IR Tax Bulletin, Issue 65, 6-03 (Access to link papers or how the figures in the accounting records 
feature in the return) 


SP 7/90 (29 October 1990) Compulsory acquisition of freehold 
reversion by tenant 
Note—This statement has been superseded by SP 13/93. 


SP 8/90 (6 December 1990) Losses on irrecoverable loans in the 
form of qualifying corporate bonds: loss on early redemption 


If a qualifying corporate bond becomes of negligible value before its redemption date, relief may 
be claimed under TCGA 1992 s 254(3) for the loss arising on the underlying loan. In the case of 
a qualifying corporate bond which ceased to have any value because it was redeemed early, 
HMRC accept that relief under s 254 may be claimed on the basis that the condition in 
s 254(3)(a) is satisfied. 

Commentary—Simon's Taxes C3.712. 


Concession D36—CGT: relief for irrecoverable loans to traders: time limits for claims—rendered obsolete by FA 1996 
Sch 39 paras 8, 9. 


SP 1/91 (6 March 1991) Small companies’ rate of corporation. tax 
and corporation tax starting rate 


1 TA 1988 s 13 contains the rules for the small companies’ rate of corporation tax and marginal 
relief. If a company’s profits for an accounting period do not exceed the lower relevant 
maximum amount, the company may claim to be taxed at the small companies’ rate. If the 
profits exceed the lower relevant maximum amount but do not exceed the upper relevant 
maximum amount, the company may make a claim for the marginal relief to apply. 


2. TA 1988 s 13AA contains the rules for and corporation tax starting rate and marginal relief. If 
a company’s profits for an accounting period do not exceed the first relevant amount, the 
company may claim to be taxed at the corporation tax starting rate. If the profits exceed the first 
relevant amount but do not exceed the second relevant amount, the company may make a claim 
for the marginal relief to apply. 


3 The lower and upper relevant maximum amounts (for s 13) and the first and second relevant 
amounts (for s 13AA) are restricted where the company has one or more associated companies. 


Two companies are associated if one controls the other or both are under the control of the 
same person or persons. 


4 If a company wishes to take advantage of s 13 or s 13AA, it is necessary for it to make a claim. 
HMRC’s practice 1s to accept as a valid claim under TA 1988 s 13 or s 13AA a clear indication 
in a company’s return (or corporation tax computation or accompanying correspondence) fot 
the relevant accounting period that the profits should be charged at the small companies’ rate, 
the corporation tax starting rate or that the marginal relief should be applied. Except in the case 
of an unincorporated association or other members’ club or society, the claim should include a 
statement of the number of associated companies which the company had in the relevant 


accounting period. Where the company had no associated companies in the accounting period. 
the claim should state this. j 


Commentary—Simon’s Taxes D1.1202. 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 2/91 (19 March 1991) Residence in the UK—visits extendec 
because of exceptional circumstances at 


I Under TA 1988 s 336, an individual is not regarded as resident in the UK in a year of assessmen 
if, broadly, O 200 arden 


(a) he is in this country for some temporary purpose only and without the intention of establishing 
his residence here; and HG d | 


(6) he has not, in the aggregate, spent at least six months in the UK in that year. Cats 

2 In applying the first condition, one of the considerations is that an individual is regarded a: 
resident in the UK if visits to the UK average at least three months in a tax year: t rage i 
calculated over a maximum of four years. Where this rule applies, any days which are spent in thé 


UK because of exceptional circumstances beyend an individual’ iliness, wii 
idual’s control, for example, i wil 
be excluded from the calculation. fe DIE HSS 2st 
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3 Each case where this relaxation of the normal rules may be appropriate will be considered in the 
light of its own facts. The statutory condition in paragraph I(a) above must of course continue to be 
met, and the relaxation does not apply for the purposes of calculating the six months in 
paragraph 1(b) above. 

Commentary—Simon’s Taxes E6.121. 


Note—Withdrawn by HMRC with effect from 6 April 2009. See HMRC Brief 17/09, 25-3-09 (Residence, domicile and the 
remittance basis: operational changes). . 


SP 3/91 (11 April 1991) Finance lease rental payments 


1 This statement sets out the view of the Commissioners for HMRC of the correct treatment, for 
tax purposes, of rentals payable by a lessee under a finance lease. That view reflects advice the 
Commissioners for HMRC have received on the application of the correct principles of 
sommercial accounting and relevant case law. The statement sets out what will be HMRC’s 
practice in applying tax law to rentals payable under a finance lease, in cases where Statement of 
Standard Accounting Practice (SSAP) 21 has not been applied and in cases where SSAP 21 has 
been applied. 


A. CASES WHERE SSAP 21 IS NOT APPLIED 


Accounting treatment 


2 The Commissioners for HMRC are advised that finance lease rentals are revenue payments for 
the use of the asset over time and, in accordance with the correct principles of commercial 
accounting, should be allocated to the periods of account for which the asset is leased under the 
“accruals” concept. 

3 Where a lease provides not only a primary period (ie the period over which the lessee initially 
contracts to lease the asset), but also secondary periods (ie periods for which the lessee has the 
option to continue to lease the asset), then in determining what are the periods of account to 
which the rentals are to be allocated regard should be had not only to the primary period but 
also to the economic life of the asset and its likely period of use by the lessee. 


Tax treatment 


4 The Commissioners for HMRC are advised that for tax purposes, the rentals are deductible in 
computing profits on the same basis as they are correctly allocated to the periods of account 
under the accruals concept. 

5 There is no entitlement to deduct the rentals for tax purposes, merely by reference to the due 
dates of payment. 


Revenue practice 

6 Inspectors of taxes will normally be prepared to accept, for tax purposes, the lessee’s 
accounting treatment of rental payments where that treatment is consistent with the accounting 
principles described at paras 2 and 3 above. 

7 Where the lessee’s treatment of rental payments in the accounts does not accord with the basis 
indicated above, inspectors will seek to negotiate the computational adjustments necessary to 
secure for tax purposes, an appropriate spreading of the rental payments, in accordance with the 
accruals concept. 


B. CASES WHERE SSAP 21 IS APPLIED 


Accounting treatment 

8 SSAP 21 recognises the transfer of effective ownership of the asset to the lessee who is required 
to record the lease in the balance sheet, as the acquisition of the asset subject to a loan. The asset 
is to be depreciated over its expected useful life in the hands of the lessee. Rentals are treated as 
comprising a finance charge element and a capital repayment element. 


Tax treatment 

9 Notwithstanding that SSAP 21 requires a proportion of the rentals payable to be treated as 
capital repayment, the rentals remain in law revenue payments for the use of the asset, and for 
tax purposes the whole of the rentals should be allocated to the periods of account for which the 
asset is leased in accordance with the accruals concept. 


Revenue practice 

10 Where the lessee has accounted for a lease in accordance with SSAP 21 inspectors of taxes 
will normally accept for tax purposes, that the finance charge element of the rentals allocated to 
a period of account is deductible in computing the profits of that period. 

11 In determining what proportion of the capital repayment element should be allowed for tax 
purposes in a period of account, inspectors will normally be prepared to accept that the properly 
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computed commercial depreciation of the asset which is charged to the profitvand loss account 
in that period represents the appropriate amount. na 

12 Where, however, the depreciation charge is not calculated on normal commercial accounting 
principles then it will not represent the appropriate proportion of the capital repayment element 
of the rental. In such cases, the inspector will allow such part of the rentals for the period. as 
represents the properly calculated proportion of the capital repayment elemént which should be 
allocated to that period in accordance with the accruals concept. 


Timing of introduction 


13 The practice described in paras 6-7 and 10-12 above will be applied to leases entered into 

after the date of this statement, 11 April 1991. See also Inland Revenue Tax Bulletin, Issue 15. 

February 1995, pp 189-193. 

Note—The text of this statement is as shown in IR131 (August 2002). 

HMRC Manuals—Business Leasing Manual, BLM32210-32215 (taxation of leases that are not long funding leases: wher 
the finance element of the rentals is deductible). 


BLM32335 (terminal rebate where SP 3/91 has not been applied). 
BLM34020 (premature termination of lease). 


SP 4/91 (1 May 1991) Tax returns 


Note—This statement was classified as obsolete by IR 131 (January 2000). 


SP 5/91 (15 July 1991) Investment trusts investing in authorisec 
unit trusts ) 


Note—This statement has been superseded by SP 7/94. 


SP 7/91 (16 July 1991) Double taxation relief: business profits 
unilateral relief 


1 TA 1988 s 790 sets out the basis under which relief (“unilateral relief”) may. be given fo: 
foreign tax in the absence of a double taxation agreement. The section sets out the condition: 
precedent to the granting of relief. So far as business profits are concerned. the foreign tax i 
admissible for relief only if it is a tax which is payable under the law of the foreign territory; ; 
tax which is computed by reference to income arising in the foreign territory; a tax which i: 
charged upon income; and a tax which corresponds to income tax or corporation tax. 


2 Hitherto HMRC have interpreted the conditions so as to exclude from relief a number o 
foreign taxes having characteristics similar to turnover taxes, that is to say taxes computed by 
reference to a prescribed proportion of a gross amount of fee or contractual-sum from whicl 
expenses fall to be deducted in arriving both at the commercial profit and at the amount which 
in the UK, would be assessable under Case I or II of Schedule D. The taxes excluded from relie 
were those where the proportion of the gross amount charged to tax prompted the view that th 


tax could not reasonably be regarded as corresponding to UK income tax or corporation ta: 
charged upon net profits. — 


3 Following consideration of the point in the High Court (Yates v GCA International Lt 
(formerly Gaffney Cline and Associates Ltd) (64 TC 37)), HMRC have decided to change thei 
interpretation. In future the quéstion of whether or not a foreign tax is admissible for unilatera 
relief under TA 1988 s 790 will be determined by examining the tax within its legislative contex 
in the foreign territory and deciding whether it serves the same function “as income ani 
corporation tax serve in the UK in relation to the profits of the business: Turnover ‘taxes, a 
such, are not therefore affected by the revised interpretation and will continue to be inadmissibl 
for relief. The revised interpretation will take effect from Wednesday 13 February 1991 wher 
judgment was given in the High Court, and will apply to claims made on or after that date an 
ie ean ic claims iy hea ai shat date. Taxpayers who would like HMRC to review'a previou 
n in respect of a specific foreign tax are invi ir i >» HMR 

VAT, 100 Parliament Street London SW1A brea ber er yeeke peptic ete AS ioe 
4 It should be noted however that the admissibility of th ion! taxoisvonly! one aspect’ 

unilateral relief which can give rise to disputes petiioen Se a ere on 
available in respect of the foreign tax on income arising in the foreign territory. rding t 
the facts of the particular case there may be room for argument as to w ADGA ORE aros 
and to the amount of the income, having regard to the different princi ae law in the foreigi 
territory and in the UK. In the light of the High Court decision HMRC practice wi continue t 
be to determine questions of this sort by reference to principles of UK tax law. It s th 

the charging of foreign tax upon an amount of income will not of itself be sufficient to ‘establis! 
that income of that amount arose in the foreign territory, and it is necessary to apply principle 
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of UK tax law in order to ascertain the amount of the foreign income. As credit for foreign tax 
is restricted to the income tax or corporation tax attributable to the foreign income, this last 
point is one of some importance. 


Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009), 


SP 8/91 (26 July 1991) Discovery assessments 


GENERAL 


1 This statement of practice explains, in relation to income tax, corporation tax and capital gains 
tax, the circumstances in which HMRC seek to recover tax when a person has not been assessed 
or has been inadequately assessed. The statement does not cover cases where there may have 
deen fraud or negligence by or on behalf of the taxpayer. 


Per statement draws attention to the relevant statute and case law, in particular to the cases 
(@) — 

~  Cenlon Finance Co Ltd v Ellwood {{1962] 1 All ER 854; 40 TC 176] and 

~ Scorer v Olin Energy Systems Ltd [[{1985] STC 218; 58 TC 592]. 


3 The following paragraphs should be read as subject to the general proviso that it is 
fundamental to the operation of the tax system that it is for the taxpayer, who is in possession of 
the facts, to supply them to the Revenue so that his tax liability may be determined. Case law 
confirms that, if the relevant facts have not been accurately, fully and clearly disclosed by the 
taxpayer at the time, the Revenue should not regard agreements reached, or action taken or 
omitted by its officials as binding it to accept less than the full amount of tax legally due. 


4 This statement of practice applies to the following for the years, specified— 


- Individuals—for returns for years to and including 1995-96. 
~ Partnerships whose trade, profession [or] business [was] set up and commenced before 
6 April 1994—for returns for the years to and including 1996-97. 
- a oh within the charge to corporation tax—for accounting periods ending before 
uly ; 
~ For periods after those referred to above, TMA 1970 s 29, as amended by FA 1994 ss 191, 
199, applies, except for companies. In the case of companies FA 1998 Sch 18 paras 41-45 


apply. 


INSPECTORS’ DISCOVERY POWERS 


5 TMA 1970's 29(3) [old version] provides that where, after an assessment has been made or a 
decision has been'taken that an assessment’ is not required, an inspector discovers that any 
taxable profits have not been assessed, he may make an assessment in the amount he considers 
ought to be charged. Similarly, a further assessment may be made if an inspector discovers that 
an assessment is insufficient or that a relief should be withdrawn. These powers may also be 
exercised by the Commissioners for HMRC. There are also other discovery provisions in the 
Taxes Acts which empower an inspector to make assessments to recover excessive reliefs, tax 
unpaid and over-repayments of tax, for example TMA 1970 s 30 and TA 1988 ss 252, 412(3). 
Normally any assessment or further assessment must be made not later than six years after the 
end of the chargeable period to which it relates (TMA 1970 s 34(1)). 

6 The Courts have established that, subject to the decisions in the Cen/on and Olin cases, a 
change of opinion can amount to “discovery”; that discovery can be made by an inspector other 
than the one who made the first assessment; and that discovery can extend to a finding that the 
law has been incorrectly applied as well as the coming to light of additional facts. The word has 
been held to include any situation in which for any reason it newly appears to an inspector that 
a taxpayer has been undercharged. 


THE MAIN PRINCIPLES 


7 Two main principles are relevant in considering whether a discovery assessment may be made 
in any particular circumstances. 
'- First, HMRC do not go back on a specific agreement made by an inspector on a particular 
point and raise a discovery assessment in respect of that point, whether or not the inspector 
" correctly took account of current law and practice in entering into that agreement; 
Second, in circumstances where it cannot be said that the particular point was the subject of 
a specific agreement, the Revenue regards itself as bound by the inspector's acceptance of a 
computation if the view of the point implicit in the computation was a tenable one. 
But the Revenue does not regard itself as bound by any agreement made, or considered to be 
made, or any decision taken by an inspector, if any of the information supplied on which that 
agreement or decision was founded was misleading. 
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THE POSITION IN MORE DETAIL 


(i) Specific agreement: appeal cases 


Cenlon 


8 First, there is the case where there has been a specific agreement made by an inspector on a 
particular point, ie where an issue has been raised expressly by the inspector, the taxpayer or his 
agent (whether orally or in writing) and agreement has been reached on the treatment of that 
issue for tax purposes. The decision in the Cenlon case established that, if an assessment has been 
determined on appeal in accordance with TMA 1970 s 54, a discovery assessment should not be 
made in respect of any particular point which had been specifically dealt with in the course of 
the determination of that appeal. 

Olin 

9 The decision in the Olin case gives guidance on deciding whether (in the absence of express 
words making the position clear) a particular point has been agreed, or could be said to have 
been agreed, in the course of reaching an overall agreement on a person's tax liability for a 
particular period. The Olin case makes it clear that a particular point agreed may not only be an 
issue raised expressly by the inspector, the taxpayer, or his agent (whether orally or in writing), 
but also any point which was fundamental to the whole basis of the computation of the 
taxpayer’s liability, and so clearly and fully described in the accounts or computations that its 
significance for the computation of the taxpayer’s liability was clearly and immediately apparent. 
In these circumstances the inspector could not reasonably be regarded as having agreed the 
computation without having appreciated and accepted the point. In other words the inspector 
must have been clearly put on notice of the point. 


10 The question whether a particular point is fundamental to the whole basis of the computa- 
tion of the liability is one which must depend for its answer on the facts and circumstances of 
the particular case. At one extreme, there will be cases like Olin itself where the claim to set of 
the losses of the defunct trade against the profits of the continuing trade was fundamental ir 
that it had a major impact on the computation of the liability and, moreover, was so clearly anc 
fully described in the computations that the inspector must have appreciated what was being 
claimed. In the House of Lords, Lord Keith concluded that the inspector’s agreement to the 
computations would have led a reasonable man to believe that the inspector had decided tc 
admit the claim. In circumstances like these, the Revenue would accept that the particular point 
was covered by the agreement reached and could not subsequently be the subject ofa discovery 
assessment. 


11 At the other extreme, there will be cases in which a point is not fundamental to the basis o} 
the computation, in that it does not have a major impact on the liability, or it is not so clearly 
and fully described in the accounts or computations that its sigmificance is clearly ‘anc 
immediately apparent from the information supplied. For example, in cases where the taxpayel 
or his agent are claiming a particular deduction in arriving at profits, and among a multiplicity 
of items contained in the accounts and supporting material is a piece of information which, 1 
the inspector had studied it in detail and thought through the implications, could have alertec 
him to the fact that the claim was not valid, the Revenue would not accept that a discovery 
assessment could not be raised in respect of the particular (incorrect) deduction. Moreover, 1 
further information were needed before the inspector could reasonably be expected: to. appreciat 
the significance of the point for the taxpayer’s liability, the Revenue would not accept that the 
inspector should be regarded as having considered and agreed that point. 


12 The treatment of cases in between these two extremes must be a matter of judgment 
depending on the particular facts. It will be necessary to decide, taking a reasonable anc 
commonsense view of the matter, whether a taxpayer or his adviser would consider that < 
competent inspector, in examining the accounts and computations, must be considered. to hav 
addressed his mind to the point at issue before signifying his agreement to the computation o 
the liability. This will be so only if the point was both fundamental to the whole basis of th 
computation, and was so clearly and fully described that its significance for the computation.o 
the taxpayer’s liability was clearly and immediately apparent. In these circumstances thi 


inspector could not reasonably be regarded as having agreed the computation without havin; 
appreciated and accepted the point. YInG¥ “ 


(ii) Specific agreement: non-appeal cases aa aR 

13 The principles established in the Cenlon and Olin cases strictly apply only where there was a1 
appeal against an assessment or an appeal against a decision on a claim given in accordance witl 
TMA 1970 s 42 which was subsequently determined either by the Commissioners or under TMA 
1970 s 54. But, even if there was no determination of an appeal, a discovery assessment will no 
be made if the particular point on which the inspector takes a revised view was, or (as in the Oli 
case, see para [9] above) could be said to have been, the subject of the specific agreement of th 
final figures for assessment purposes. These circumstances may arise because the figures wer 
agreed before an assessment was made, because the figures were agreed before an assessment wa 


made, because the inspector decided not to make an assessment, or because the inspector’ 
decision on the claim was accepted. ‘ bie IMDS 
a3 , ~ 
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(iii) No specific agreement: appeal and non-appeal cases 


14 There will also be circumstances in which the Cen/on and Olin principles are not applicable. 
Thus, the particular point on which the inspector subsequently takes a revised view and 
considers making a discovery assessment may not have been the subject of a specific agreement 
or, because the point was not fundamental, cannot be said to have been the subject of a specific 
agreement (see para [9] above). In these circumstances, a discovery assessment will not be made, 
provided that the inspector’s original decision, whether on a claim or on the proper amount of 
an assessment, was based on a full and accurate disclosure of all the relevant facts and was a 
tenable view, so that the taxpayer could reasonably have believed that the inspector’s decision 
was correct. And it follows that if the inspector’s original decision was consistent with a view of 
the law and practice generally received or adopted at the time, a discovery assessment would not 
ey made where, for example, there is a subsequent change in that practice—eg following a court 
ecision. 


SOME PARTICULAR CIRCUMSTANCES WHERE DISCOVERY 
ASSESSMENTS WILL BE MADE 


15 The application in any individual case of the general principles described in the preceding 
paragraphs will, of course, depend on the particular facts and circumstances. But there are 
certain specific circumstances in which there will clearly be no grounds for an inspector not to 
make a discovery assessment, ie where— 


— profits or income have not earlier been charged to tax because of any form of fraudulent or 
negligent conduct; 

— the inspector has been misled or misinformed in any way about the particular matter at 
issue; 

— there is an arithmetical error in a computation which had not been spotted at the time 
agreement was reached, and which can be corrected by the making of an in date discovery 
assessment; 

~ an error is made in accounts and computations which it cannot reasonably be alleged was 
correct or intended, eg the double deduction from taxable profits of a particular item (say 
group relief). 

Commentary—Simon’s Taxes A6.706. 

Revenue Interpretation RI 65—Excessive assessment: treatment of — 

(a) where it results from an error in taxpayer’s return, 
(b) where it is under negotiation with the Revenue for settlement of appeal. 
Note—Legislation on discovery assessments, as they apply under the self-assessment regime, is now in TMA 1970 s 29 as 
substituted by FA 1994 s 191. 


The text of this statement is as shown in IR 131 (August 2002). 
See also SP 1/06, published in January 2006. 


SP 9/91 (31 July 1991) Investigation settlements: retirement annul- 
ties and personal pension relief 


1 When an assessment to tax becomes final and conclusive more than six years after the end of 
the year to which it relates, TA 1988 ss 625(3), 642(4) provide special rules for taking account of 
any unused personal pension or retirement annuity relief arising from the assessment. In 
particular the taxpayer may pay contributions to utilise that relief and elect that the relief shall 
be allowed for the year of assessment in which the contributions are paid. These must be in 
addition to the normal maximum for that year under either TA 1988 s 619(2) (for retirement 
annuities) or TA 1988 s 640 (for personal pensions). Both the payment of the contributions and 
the making of the election must take place within six months of the assessment becoming final. 
2 Where incorrect returns and accounts are found to have been submitted, offers in settlement of 
liability to tax, interest and penalties are often accepted by the Commissioners for HMRC 
without assessment of all the tax. In such an investigation settlement the absence of assessments 
means that the conditions for obtaining unused relief under either TA 1988 s 625(3) or 642(4) are 
not satisfied. 

3 Nevertheless, where a settlement is reached in circumstances where— 

— assessments which would have given rise to unused relief are not made; or 

~ assessments have been made and appealed against but not formally determined, and the tax 
for the years of assessment concerned is included in the settlement; 

claims under TA 1988 s 625(3) or 642(4) will be accepted if— 

(a) the settlement includes tax on relevant earnings for a year of assessment which ended more 
than six years before the date of the letter accepting the offer and which, if assessed, would 
give rise to unused relief; and 

(b) within six months of the date of the letter accepting the offer the taxpayer both— 

(i) pays a qualifying contribution or premium to cover all or part of the unused relief, and 
(ii) makes a formal election under either TA 1988 s 625(3)(b) or s 642(4)(d). 

4 It should be noted that unused relief carried forward can only be utilised by the payment of 

contributions or premiums in excess of the maximum applying under whichever is applicable of 
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TA 1988 s 619 or 640. It is only this excess that must be paid»within the-six months period 
referred to in para 3(b). Contributions or premiums up to the normal limits for the year of 
assessment may be paid within the normal time span for TA 1988 ss 619, 639 and 641. 


Commentary—Simon's Taxes E7.323, E7.411. : : ; } 
Note—This statement superseded SP 9/80 which dealt only with retirement annuity relief, 


SP 10/91 (7 August 1991) Corporation tax: major change in the 
nature or conduct of a trade or business : 


1 This statement explains the basis on which HMRC interpret the term “a major change in the 
nature or conduct of a trade” (or, as appropriate, “business”) for various corporation ‘tax 
purposes. 


2 The term is relevant in the following provisions— 


—~ TA 1988 s 245 which prevents advance corporation tax paid in respect of distributions made, 
or deemed to be made, in an accounting period before a change of ownership from being 
carried, forward to set against a corporation tax liability in an accounting period after a 
change of ownership, or carried back from an accounting period after the change. of 
ownership to be set against a corporation tax liability of an accounting period before, the 
change of ownership, when in any period of three years there is a change in the ownership of 
a company and a major change in the nature or conduct of a trade or business carried on by 
the company. 

— TA 1988 s 245A which prevents advance corporation tax surrendered to a subsidiary 
company under s 240 from being carried forward from an accounting period before the 
change of ownership to set against the corporation tax liability in an accounting period after 
the change of ownership when in a period of six years beginning three years before the 
change in the ownership there is a change in the ownership of the subsidiary company and a 
major change in the nature or conduct of a trade or business carried on by the surrendering 
company. 

— TA 1988 s 767A, which prevents the use of company purchase schemes to avoid payment of 
corporation tax, by enabling HMRC to collect any unpaid tax from the persons who 
previously controlled the company, or from companies under the control of such’ persons. It 
applies in certain circumstances where there is a change of ownership of a company and 
there is a major change in the nature or conduct of a trade or business of the company 
during the period of six years beginning three years before the change in ownership. 

— TA 1988 s 768, which prevents a trading loss incurred in an accounting period before the 
change of ownership from being carried forward to set against trading income of an 
accounting period after the change of ownership when in any period of three years there is a 
change in the ownership of a company and a major change in the nature or conduct of a 
trade carried on by the company. ’ : : 

— TA 1988 s 768A, which prevents a trading loss incurred in-an-accounting period after the 
change of ownership from being carried back to set against profits of an accounting period 
before the change of ownership when in any period of three years there is a change in the 
ownership of a company and a major change in the nature or conduct of a trade carried on 
by the company. is 

— TA 1988 s 768B, which prevents excess management expenses or certain interest whether 
otherwise allowable as a charge or as a Case III debit from a period before the change of 
ownership from being deducted in computing the corporation tax profits of a period after 
the change of ownership, when in a period of six years beginning three years’ before the 
change in the ownership there is a major change in the nature or conduct of the business of 
the company. is) I9eTIOONI 

~ TCGA 1992 Sch 7A, whictr restricts the set-off of pre-entry capital losses: brought by a 
company into a group. Sch 7A para 7 specifies the gains from which pre-entry. losses are 
deductible and includes special rules for trades. Sch 7A para 8 disregards the existence of a 
trade in relation to the period before a company joins a group if, within three years before or 
after that event, there is a major change in the nature or conduct of the trade... 


The rules for ascertaining whether there has been a change in the ownership of a compan for 
the purposes of TA 1988 ss 245, 245A, 767A, 768, 768A and 768B and are in s 769. Thogpiles for 
determining whether a company is a member of a group are in TCGA 1992 s 170. These rules 
apply for the purposes of Sch 7A subject to certain modifications contained within Sch 7A itself. 
3. TA 1988 768(4) sets out some of the circumstances which may amount to a major. c > in 
the nature or conduct of a trade for the purposes of ss 768 and 168A. sth % NOTEPSABS i 
TA 1988 245(4) sets out some of the circumstances which may amount to an aj . ice i 
nature or conduct.of a trade or business for the purposes of ss 24, 245A an A re 
TA 1988 s 768B(3) sets out one of the circumstances which may amount to ‘ae cha a i 
the nature or conduct of a business for the purposes of s 768B. 4 nosis sue We aN et 
TCGA 1992 Sch 7A para 8(2) sets out some of the circumstances which may am t toa major wash 
‘change in the nature or conduct of a trade for the purposes of Sch “dette me inditiao> 
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HMRC will have regard to any of the circumstances specified in the relevant subsection, such as 
a major change in services or facilities provided in the trade, or a major change in customers of 
the trade or a change in the nature of the investments held. HMRC will also have regard, if 
appropriate, to changes in other factors, such as the location of the company’s business premises, 
the identity of the company’s suppliers, management, or staff, the company’s methods. of 
manufacture, or the company’s pricing or purchasing policies to the extent that these factors 
indicate that a major change has occurred. 


4 In considering whether there has been a major change in the nature or conduct of a trade or 
business, HMRC will have regard to a comparison of the conditions applying at any two points 
in the three years which includes the date of the change of ownership of the company or, for the 
purpose of TA 1988 ss 245A, 767A and 768B, at any two points in the period of six years 
beginning three years before the change of ownership. It will not matter whether the change 
occurs at a particular point in time or is the result of a gradual process. The gradual process may 
itself have begun before the beginning of the appropriate three (or six) year period. 


5 All of the relevant factors will be evaluated as a whole although, on occasion, a change in one 
) factor may be decisive. 


6 In the light of the judgment in the Court of Appeal (Northern Ireland) in the case of Willis v 
Peeters Picture Frames Ltd {{1983] STC 453] and the comments on that case in the High Court 
judgment in Purchase v Tesco Stores Ltd [[1984] STC 304], HMRC will have regard to both 
qualitative issues (such as whether something is or is not a change) and to quantitative issues 
(such. as whether or not a change is a major change)..To be a major change, the change must be 
more than significant (Gibson LJ in Willis y Peeters Picture Frames Ltd) though it does not 
necessarily have to be fundamental (Warner J in Purchase v Tesco Stores Ltd). 


7 HMRC will not regard a major change in the nature or conduct of a trade as having occurred 
when all that happens is that a company makes changes to increase its efficiency, or makes 
changes which are needed to keep pace with the developing technology in the industry concerned 
or with developing management techniques. 


, 8 Similarly, HMRC will not regard a major change in the nature or conduct of a trade as having 
occurred when all that happens is that a company rationalises its product range by withdrawing 
unprofitable items and, possibly, replacing them with new items of a kind related to those 
already being produced. 


9 For some tax purposes, where part of a trade is transferred by one company to another in the 

‘same ownership, the different parts are treated as separate trades. This occurs in the rules for 
certain company reconstructions in TA 1988 s 343(8). For the purposes of ss 768, 768A only, 
where a transfer of part of a trade falls within TA 1988 s 343 the transfer will not, by itself, be 
regarded as a major change in the nature or conduct of either the part-trade transferred or the 
part-trade retained by the transferring company, where it is relevant to consider either part 
separately. } 


Instead, the trade of each company after the transfer (or, if appropriate, the relevant part of a 
combined trade) will be compared with the equivalent part of the combined trade before the 
transfer. This will apply whether the transfer occurs before or after the relevant change in the 
ownership. Where the transfer occurs after the change in the ownership, however, it may be 
necessary to consider whether it involves a major change in the nature or conduct of the 
undivided trade, as it subsisted at the date of the change in the ownership. In such cases it may 
be appropriate to regard the transfer as constituting a major change, depending on the 
surrounding circumstances. In practice, however, HMRC would not contend that the transfer 
constituted a major change if there was no other major change in either the original trade, or the 
parts into which it became divided, within the relevant three year period. The transfer of the 
whole or part of a trade or business may, however, constitute a major change for the purposes of 
TA 1988 ss 245, 245A, 767A and 768B and TCGA 1992 Sch 7A. 

10 Though the courts have made it clear that each case should be looked at in the light of all its 
facts, the following may assist in showing where HMRC regard the borderline falling in 
particular circumstances— 


EXAMPLES WHERE A CHANGE WOULD NOT OF ITSELF BE REGARDED AS 
A MAJOR CHANGE 


(a) A company manufacturing kitchen fitments in three obsolescent factories moves production 
to one new factory (increasing efficiency). 

(b) A company manufacturing kitchen utensils replaces enamel by plastic, or a company 
manufacturing time pieces replaces mechanical by electronic components (keeping pace with 

- developing technology). 

(c) A company operating a dealership in one make of car switches to operating a dealership in 
another make of car satisfying the same market (not a major change in the type of property 
dealt in). 

(d) A company manufacturing both filament and fluorescent lamps (of which filament lamps 
form the greater part of the output) concentrates solely on filament lamps (a rationalisation 
of product range without a major change in the type of property dealt in). 
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(e) A company whose business consists of making and holding investments in UK quoted 
shares and securities makes changes to its portfolio of quoted shares and securities (not a 
change in the nature of investments held). 


EXAMPLES WHERE A MAJOR CHANGE WOULD BE REGARDED 
AS OCCURRING 


(f) A company operating a dealership in saloon cars switches to operating a dealership in 
tractors (a major change in the type of property dealt in). 

(g) A company owning a public house switches to operating a discotheque in the same, but 
converted, premises (a major change in the services or facilities provided). 

(h) A company fattening pigs for their owners switches to buying pigs for fattening and resale (a 
major change in the nature of the trade, being a change from providing a service to being a 
primary producer). 

(i) A company switches from investing in quoted shares to investing in real property for rent (a 
change in the nature of investments held). 

Commentary—Simon's Taxes D1.1113. 


HMRC Manuals—Company Taxation Manual CTM06320 and 06380 (advising taxpayers or their agents). 
Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 


SP 12/91 (9 October 1991) Income tax: “in the ordinary course” o1 
banking business 


Note—This statement is superseded by SP 4/96 in relation to yearly interest paid on or after 1996 and was classified as 
obsolete in IR 131 (August 2003). 


SP 13/91 (31 October 1991) Ex gratia awards made on termination 
of an office or employment by retirement or death 


I An ex gratia payment made on or in connection with an employee’s death or retirement from an 

office or employment is a “relevant benefit” as defined in TA 1988 s 612. (But this term does not 

include payments made solely because of death or disablement by accident or severance payment: 

on redundancy or loss of office.) 

2 An ex gratia payment is made under a retirement benefits scheme if the decision to make the 

payment involves an arrangement. Self evidently, there will be an “arrangement” if the paymeni 

flows from any prior formal or informal understanding with the employee. But the term “arrange- 

ment” in this context goes wider and includes any system, plan, pattern or policy connected with thé 

payment of a gratuity. Some examples are— 

(a) a decision at a meeting to make an ex gratia payment on an employee's retirement; or 

(b) where, say, a personnel manager makes an ex gratia payment under a delegated authority or or 
the basis of some outline structure or policy; or 

(c) where it is common practice for an employer to make an ex gratia payment to a particular clas: 
of employee. 

3 There may be some exceptional situations where a gratuity is not paid under an “arrangement”. 

The position in individual cases can be determined only on their facts. If an employer is unsure 

whether a gratuity is paid under an arrangement advice may be sought from the IR Savings Pensior 

Shares Schemes Office at Yorke House, PO Box 62, Castle Meadow Road, Nottingham NG2 1BG 

Any such request should give full details of the circumstances in which the gratuity is to be paid. 


4 The following paragraphs explain the tax treatment of these ex gratia arrangements. All statutor) 
references are to TA 1988 unless_otherwise stated. 


PENSIONS 


5 An ex gratia pension to an employee or the employee's spouse or dependant will be chargeable t 


income tax as taxable pension income under ITEPA 2003 Pt 9 whether or not paid under.a ta» 
approved scheme. 


LUMP SUMS tiles 


6 Lump sum relevant benefits are not taxable when paid under an approved scheme. In the past 
approval has been given only to contractual schemes. But approval may now be given to certain e 
gratia lump sum payments in the circumstances described in para 7; or payments may be treated a: 
from an approved scheme where para 8 applies. By 


7 An employer may apply for tax approval of an arrangement to pay an ex gratia lump sum relevan 
benefit. In order to qualify for approval, the payment must— ies « ! ae ‘ 


(a) be the only lump sum relevant benefit potentially payable in respect of the emplo = <9 nite 
words the employee should not be a member of either of the pane pond ie ae 


(i) a retirement benefits scheme that is either approved or is being considered for approval, o1 
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(ii) a relevant statutory scheme (as defined in s 611A), 


unless the payment is made on retirement and the scheme provides benefits only on death in service; 
and 


(b) satisfy the normal requirements for tax approval of a retirement benefits scheme (which are 
described in the booklet “Practice Notes on Approval of Occupational Pension Schemes’ 
([R12)). These include a limit on the amount of lump sum payable. On retirement, for example, 
the limit is 3/80ths of final salary for each year of service with an employer (up to 40 years), 
while on death it is normally two times salary, though it can be as high as four times salary. 

Details on how to apply for approval may be obtained from the IR Savings Pension Shares Schemes 

Office in Nottingham (address at para 3 above). Where a payment is made before confirmation of 

approval is received the employer should deduct tax in accordance with the PAYE system. If and 

when approval is granted the employee will be able to claim repayment of the tax deducted. 


8 In addition, HMRC will accept that an arrangement to pay a single ex gratia lump sum relevant 
benefit to a particular employee need not be submitted for approval where— 
(a) the condition at para 7(a) above is satisfied, and 

(b) the total of all lump sum payments from all associated employers (as defined in s 590A(3)) 
made in connection with the retirement or death does not exceed one-twelfth of the earnings cap 
prescribed under s 590C for the year of assessment in which the payments are made. For the 
year ended 5 April 2005, the limit is £8,500. 

In these cases the payments will be treated as from an approved retirement benefits scheme. They 

will therefore not be chargeable to income tax and so need not be reported by an employer to its tax 


office. 

9 An ex gratia lump sum relevant benefit not falling within para 7 or 8 above will constitute a 
non-approved retirement benefits scheme. It will be charged to tax as employment income under 
ITEPA 2003 s 394 on the recipient for the year of assessment in which the benefit is received. When 
making such payments an employer should deduct tax in accordance with the PAYE system. 


‘PAYMENTS FOR REDUNDANCY OR TERMINATION OF EMPLOYMENT 
CAUSED BY ACCIDENT 


10 An ex gratia payment made to an employee on severance of an employment due to redundancy 
or loss of office, or because of death or disability due to an accident, is not affected by this 
statement of practice where the arrangements for making the payment are designed solely to meet 
such a situation. Nor will the tax treatment of any such payment be affected by the payment of 
early retirement benefits under other arrangements (such as the employer's approved pension 
scheme). The taxation of such lump sum payments is not therefore affected by this statement of 
practice. In particular, genuine redundancy payments within the terms of SP 1/94 will be taxed 
under ITEPA 2003 s 403 (subject to the exemption in s 403(1)). 

HMRC Manuals—Employment Income Manual EIM15170 (withdrawal of SP 13/91 with effect for payments made on or 

after 6 April 2006). 


Press releases ete—HMRC Brief 17/07 (Withdrawal of statement of practice SP 13/91). 
Note—HMRC announced the withdrawal of this Statement on 15 February 2007. 


SP 14/91 (21 November 1991) Tax treatment of transactions in 
financial futures and options 
Notes—This statement has been replaced by SP 3/02. 


SP 15/91 (29 November 1991) Treatment of investment managers 
and their overseas clients 
Note—This statement was classified as obsolete in IR 131 Supp (November 2001) and has been replaced by SP 1/01. 


SP 16/91 (8 December 1991) Accountancy expenses arising out of 
accounts investigations 


It is the practice to allow, in computing profits assessable under Schedule D Cases I and II, the 
normal accountancy expenses incurred in preparing accounts and agreeing taxation liabilities. 
Additional accountancy expenses arising out of an investigation of a particular year’s accounts 
will not be allowed where the investigation reveals discrepancies and additional liabilities for 
earlier years, or a settlement involving only one year includes interest or interest and penalties. 
Where, however, the investigation results in no addition to profits, or an adjustment to profits for 
the year of review only without a charge to interest or interest and penalties, the additional 
accountancy expenses will normally be allowed. 

Cross reference—See IR Tax Bulletin Issue 37, October 1998: Accountancy expenses arising out of self-assessment enquiries 


(until such time as SP 16/91 is superseded, the relevant text included in Tax Bulletin 37 is to be regarded as a statement of 
Inland Revenue practice, as it applies to self assessment enquiries). 
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HMRC Manuals—Enquiry Manual EM9010 (Accountancy expenses arising out of enquiries). ; (7% 
Reyenue Interpretation RI 192—Schedule D Cases | and II: accountancy expenses arising out of self-assessment enquiries. 
Note—This statement supersedes SP A28. 


SP 17/91 (4 December 1991) Residence in the UK: when ordinary 
residence is regarded as commencing where the period to be spent 
here is less than three years 


1 The Income and Corporation Taxes Acts do not define the term “ordinary residence”. The rules 
for determining the ordinary residence of an individual have been based on decisions of the courts. 
2 Where an individual comes to, and remains in, the UK but does not intend to stay for at least three 
years and accommodation is not bought or acquired on a lease of three years or more, that 
individual is treated as becoming ordinarily resident from the beginning of the tax year after the 
third anniversary of arrival. 

3 Where any individual comes to the UK and, before the beginning of the tax year after the third 
anniversary of arrival, either purchases or acquires on a lease of three years or more accommoda- 
tion for use in the UK or has.a change of intention concerning the length of stay, ordinary residence 
will commence— 

— from the day of arrival if one of the above events occurs in the tax year of arrival, or 

— from the beginning of the tax year in which one of the above events occurs. 

For example, if an individual arrives in the UK in January 1992 and purchases accommodation here 
in May 1993, ordinary residence commences from 6 April 1993. 

Commentary—Simon's Taxes £6.121. 


Note—Withdrawn by HMRC with effect from 6 April 2009. See HMRC Brief 17/09, 25-3-09 (Residence, domicile and the 
remittance basis: operational changes). 


SP 18/91 (6 December 1991) Foreign earnings deduction 


Note—This statement was classified as obsolete by IR 131 Supp (November 1998). 


SP 1/92 (3 January 1992) Directors’ and employees’ emoluments: 
extension of time limits for relief on transition to receipts basis 
of assessment 


Note—This statement was classified as obsolete by IR 131 Supp (November 1998). 


SP 2/92 (28 February 1992) Transactions within TA 1988 s 765A— 
movements of capital between residents of EC member states 


BACKGROUND 


1 Article 67 ' of the Treaty establishing the European Economic Community provides, inter alia. 
that member states shall progressively abolish between themselves all restrictions on the 
movement of capital belonging to persons resident in member states. This provision is imple- 
mented by the Directive of the Council of the European Communities 88/361/EEC€ of 24 June 
1988. Article 1 of the Directive requires member states to abolish restrictions On movements of 
capital taking place between persons resident in member states. SSISVO.NSM ON! 


Note—' Article 67 substituted by the Treaty on European Union, and renumbered article 56 by the Treaty of Amsterdam 


2 Asa consequence, the provisions of TA 1988 s 765, which make certain transactions unlawful 
if they are carried out without Treasury consent, have been disapplied by TA 1988 s 765A(1) sc 
that as from 1 July 1990, the date from which the Directive took effect, a UK resident body 
corporate no longer requires Treasury consent before carrying out a, transaction. whichis a 
movement of capital to which Art | of the Directive applies. However, s 765A(2) requires the 


body corporate to provide HMRC with information on certain of the transactions-within six 
months of carrying them out. Ory kan 


aft). Sy 


PURPOSE OF THIS STATEMENT ak aetaa lated 101 

3 Paragraphs 5-23 of this statement seek to explain the views of the Treasur van ‘HI rt C where 
there may be doubt as to whether a Baasnsion is a movement of ST ae Sek AO Cor oe 
Directive applies. Their purpose is to assist UK resident bodies corporate in deciding whether 
they should seek Treasury consent for a transaction or report it to HMRC. F en is the 
responsibility of the UK resident body corporate which considers that a transactio WHICH 
carried out (or proposes to carry out) is one liberalised by the Directive to justi esi ala 
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4 Paragraphs 24-26 give guidance on procedure to bodies corporate making a report under 
s 765A(2) in accordance with the Regulations made under the section. 


THE CHANNEL ISLANDS, THE ISLE OF MAN AND GIBRALTAR 


5 The provisions of the Directive do not apply to movements of capital between residents of 
member states and residents of the Channel Islands and the Isle of Man. But by virtue of 
Art 227(4)' of the Treaty establishing the EEC, that Treaty applies to Gibraltar, subject to the 
exceptions mentioned in Art 28 of the Act of Accession of Denmark, Ireland and the United 
Kingdom. It follows that the Directive is as fully applicable to Gibraltar as to any other 
community territory. However, Gibraltar is not itself a member state being regarded for the 
purposes of Community Law as part of the territory of the UK. It follows that, while 
transactions which are movements of capital between residents of Gibraltar and residents of 
other member states are within s 765A rather than s 765, movements of capital between 
residents of Gibraltar and residents of the UK are wholly internal to the UK and are still 
governed by s 765. 


Note—' Article 227 renumbered article 299 by the Treaty of Amsterdam (OJ C340 10.11.97 p 1). 


DIFFERENCE BETWEEN GENERAL AND SPECIAL 
CONSENT TRANSACTIONS 


6 Section 765 has ceased to apply to al/ transactions which are movements of capital within 
Art | of the Directive. But a body corporate has to report to HMRC only those transactions for 
which it would need to apply to the Treasury for special consent if they were not movements of 
capital within the Directive. A transaction which would be covered by a general consent if it were 
not a movement of capital within the Directive would be lawful when carried out even if the 
Directive did not apply to it and so should not be reported under s 765A(2). 


MOVEMENTS OF CAPITAL 


7 The nomenclature in Annex | to the Directive lists a wide range of operations which are within 
the Directive. These include “all the operations necessary for the purpose of capital 
movements—conclusion and performance of the transaction and related transfers” but the list is 
not exhaustive—the Directive makes clear that it is looking to the principle of full liberalisation 
of capital movements. The Treasury and HMRC have been advised that all issues and transfers 
of shares and debentures within s 765(1) which take place between residents of member states 
may be considered movements of capital within the Directive subject to the reservation in 
paras 8 and 9. 


8 Section I of the nomenclature is concerned with direct investment. The explanatory notes define 
direct investment generally as “investments of all kinds by natural persons or commercial, industrial 
or financial undertakings, and which serve to establish or to maintain lasting and direct links 
between the person providing the capital and the entrepreneur to whom or the undertaking to which 
the capital is made available in order to carry on an economic activity”. The expression “with a 
view to establishing or maintaining lasting economic links” is also used in the description of certain 
operations listed in Part I. In the view of the Treasury and HMRC, it can be inferred that a 
transaction otherwise falling within the description of direct investment which is not carried out 
with a view. to establishing or maintaining such links is not a movement of capital to which the 
Directive applies. 

Revenue Interpretation RI 215—This paragraph does not apply to transactions carried out on or after 1 January 1994 

following changes made by the Maastricht Treaty. 

9 The Treasury and HMRC recognise that transactions of a direct investment type with companies 
resident in member states will normally be carried out with a view to establishing or maintaining 


lasting economic links with those companies. But that may not always be so and the treatment of 


particular cases will depend on their facts. Where, for example, a company is used as nothing more 
than a conduit the transaction is unlikely to be carried out with a view to establishing or 
maintaining such links with that company. This may be the case where a subsidiary resident in 
another member state issues a debenture to its UK resident parent for a sum which is immediately 
loaned back to the parent or another member of the UK group. 


Revenue Interpretation RI 215—This paragraph does not apply to transactions carried out on or after | January 1994 
following changes made by the Maastricht Treaty. 


ISSUES AND TRANSFERS OF SHARES AND DEBENTURES BETWEEN 
RESIDENTS OF MEMBER STATES 


10 A transaction is excluded from s 765 by s 765A only if it is a movement of capital between 
residents of member states. Thus, for example, a parent company which is a resident of the UK 
may hold directly all the shares in a company which is a resident of the Netherlands and all the 
shares in a US company. which is not a resident of a member state. If the parent company 
transfers its shares in the Netherlands company to the US company that transaction will require 
Treasury consent because the transfer is not between residents of member states. But if the 
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parent company transfers its shares in the US company to the Netherlands company that 
transfer is between residents of member states and is within s 765A and so excluded from s 765. 


11 Similarly, a subsidiary company which is a non-resident body corporate within s 765(1)(c) 
and a resident of a member state may issue shares at the same time to persons who are not so 
resident. The former issue is a movement of capital between residents of member states and 
excluded from s 765. But the latter issue is still within s 765 and Treasury consent will be 
required. 

12 Article 67 and consequently Council Directive 88/361/EEC relate to restrictions which apply 
as between member states. They have no application to movements of capital and restrictions 
which are wholly internal to a single member state. For example, a company which is a resident 
of the UK holds all the shares in a US company which is not a resident of a member state. If the 
UK company transfers the shares to another company which is a resident of the UK that is not 
a capital movement which is within the terms of the Directive. The transaction will require 
Treasury consent. (Such transfers will often be within the terms of the general consents.) 


13 A transaction for which a UK resident company requires consent under s 765 unless s 765A 
applies may be a movement of capital between persons resident in the same member state othet 
than the UK. The Treasury and HMRC regard that transaction as not being wholly internal tc 
a single member state and therefore within s 765A because the body corporate requiring consen' 
is resident in the UK which is a different member state. (Such transactions if consent under s 765 
were required would often be within the terms of the general consents.) 


RESIDENTS OF MEMBER STATES WITHIN THE MEANING OF 
THE CIREC IVE 


14 The explanatory notes to the Directive give to “residents or non-residents” the meaning 0: 
“natural and legal persons according to the definitions laid down in the Exchange Contro 
Regulations in force in each member state”. “Natural or legal persons” are “as defined by the 
national rules”. In most cases, the territory where a company or natural person is resident will bs 
self-evident. 


15 Some member states still have exchange control regulations in force although that may no 
always be so. Others, including the UK, have no such regulations. In the view of the Treasury 
and HMRC this cannot mean that s 765A and, still less, the Directive will be ineffective. But 1 
does introduce an element of uncertainty into the application of the Directive to transaction: 
within s 765. Paragraphs 16-23 explain the approach of the Treasury and HMRC to thx 
question of residence for the purposes of determining whether a movement of capital is betweer 
residents of different member states so that s 765A applies or whether the movement of capital i: 


Bealls within the UK or across the external frontier of the Community so that it is still withir 
s 765. 


THE UK RESIDENT BODY CORPORATE IN TA 1988 S 765 


16 Since the main effect of the Directive in the UK is to render unlawful the restrictions whicl 
are placed by s 765 on bodies corporate which are resident in the UK entering into transaction 
which are capital movements between member states, it is logical to regard bodies corporat 
which are resident in the UK for the purposes of that section as being residents of the Uk 
within the meaning of the Directive. Consequently a body. corporate will be considered to be 
resident for the purposes of the Directive if it is resident in the UK for tax purposes. Howeve! 
the persons from which those restrictions are lifted by the Directive are not the only person 
whose residence has to be ascertained in order to discover the scope of the Directive. 


OTHER PERSONS RESIDENT IN MEMBER STATES 


17 Exchange control regulations. So long as there are exchange control regulations in force in ; 
member state, they will determine residence or non-residence in that state for the purposes of th 
Directive. As the position of member states on exchange control at the time this statement wa 


prepared was in the process of change, it is not possible to indicate in this statement which state 
retain regulations. 


18 The relevance of tax residence If there are no Exchange Control Regulations, the Treasu an 
HMRC will usually regard a person as resident in a member state (including the UK) if tha 
person is resident in that state for its tax purposes. But there may be circumstances in which ta: 


residence is too restrictive a criterion to determine whether a transaction is a movement o 
capital to which the Directive applies. ‘AAT GM, 


19 Economic activities A person who is not a tax resident in a member staté may have a presenc 
in a member state for the purpose of a continuing economic activity there. A company may hav: 
a branch in a member state (see para 20). Or an individual may have moved to a member stat 
with the intention of remaining there to carry on business but may not yet be resident for ta: 
purposes. If a movement of capital is part of that economic activity it would be regarded a 


made to or by a person resident in that state for the purpose of determining whether 
transaction is within s 765A. jcnod-Gipeaod: wavesst| 
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20 Branches in member states As para 19 suggests, a transaction carried out by a branch in a 
member state may be regarded as a transaction by a person resident in that state. For example, a 
UK company holds all the shares in a US company which is not a resident of a member state 
and all the shares in a French company which is a resident of a member state. The US company 
has a branch in the UK and lends money to the French company which issues a debenture. The 
loan is made by the UK branch of the US company. Normally a transaction between the US 
company and the French company would not be within the Directive. But the UK branch can be 
treated as a resident of the UK for the purposes of the Directive and the transaction is therefore 
within s 765A and Treasury consent is not required. Whether or not a transaction is carried out 
by a branch will be a question of fact. 


21 Branches not in member states There may be a movement of capital to or from a branch not in 
a member state of a company which is resident in a member state. The Treasury and HMRC will 
regard that as a movement of capital by or to a person resident in the member state unless 
exchange control regulations in the state in which the company is resident treat branches outside 
the state as non-resident. 


22 Resident of Gibraltar Although Gibraltar is not a member state (see para 5 above) it will be 
necessary under some circumstances to decide if a person is a resident of Gibraltar. In relation 
to transactions with a member state other than the UK a company will be considered to be 
resident in Gibraltar if it is liable to tax on income by reason of residence, domicile, place of 
management or other criterion of a similar nature or the transaction is carried out by the 
Gibraltar branch of a company which is not otherwise resident in Gibraltar. Whether the 
transaction is carried out by the Gibraltar branch will be a question of fact. An individual will 
be resident in Gibraltar for these limited purposes if he or she is resident in Gibraltar for the 
purposes of Gibraltar tax. 


23 Information on residence The Movements of Capital (Required Information) Regulations, 
SI 1990/1671 require the resident body corporate to state, where relevant, the grounds on which 
a person is claimed to be resident in a member state for the purposes of the Directive. A 
company which owes its status as a body corporate to the laws of a member state and has its 
main place of business there will usually be a resident of that state for both exchange control (if 
any) and tax purposes, as will individuals who have their usual place of residence there. The 
Treasury and HMRC will normally accept a presumption that such a company or individual is a 
resident of that state for the purposes of the Directive. 


PROCEDURE FOR PROVIDING INFORMATION UNDER TA 1988 S 765A(2) 


24 The nature and extent of the information to be reported under s 765A(2) are laid down in the 
Movements of Capital (Required Information) Regulations, SI 1990/1671. Copies of the 
Regulations are available from HMSO. The information should be given in a letter addressed to 
HMRC, CT & VAT, 100 Parliament Street, London SWIA 2BQ. It would be helpful if an 
additional copy of the letter could be supplied. 

25 Provided all the information required by the Regulations is covered, the letter need not be in 
any particular form. But it will usually be helpful if it follows broadly the order in which the 
information is requested in the Regulations. 

26 Section 765A requires a transaction to be reported after it has taken place. It may be part of 
a series of transactions for one or more of which the company making the report has obtained 
Treasury consent under s 765. If in that case part or all of the information required by the 
Regulations has been given to the Treasury or to HMRC in connection with the application for 
consent, it is necessary only to identify in the report under s 765A(2)(a) the relevant letters in 
which the information was given. 

Commentary—Simon's Taxes D4.138. 

Cross references—European Community Capital Movements Directive 88/361 EEC. 


Movements of Capital (Required Information) Regulations, SI 1990/1671. 
Note—This statement was revised in August 2005. 


SP 3/92 (1 May 1992) Double taxation relief: status of UK/USSR 
Convention for the avoidance of double taxation 


Note—This statement has been superseded by SP 4/01. 


SP 4/92 (14 May 1992) Capital gains tax: rebasing elections 


| TCGA 1992 s 35(6) provides that an election under TCGA 1992 s 35(5) should be made within 
two years of the end of the year of assessment or accounting period in which “the first relevant 
disposal” is made, or such longer period as the Commissioners for HMRC may allow. 

2 The Commissioners for HMRC will always exercise their discretion to extend the time limit to 
at least the date on which the statutory time limit would expire if disposals of a certain kind did 
not count as a first relevant disposal of either— ) 


(i) an asset held at 31 March 1982; and 
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(ii) an asset treated by TCGA 1992 Sch 3 para | as having been held at that date. 

3 There are three kinds of disposals in relation to which the Commissioners for HMRC wil 
exercise their discretion in this way. 

4 First, those on which the gain would not be a chargeable gain by virtue of a particula 
statutory provision. Such disposals can be left out of account in deciding when to make a1 
election. 

5 The main examples of these provisions are in the annex attached to this statement of practice 
6 Second, those disposals which in practice do not give rise to.a chargeable gain or allowable loss 
The main examples of such disposals are— 


Building society accounts 
Withdrawals from building society accounts on which no chargeable gain or allowable los 
arises. 


Private residences 


The disposal by an individual of his or her dwellinghouse where the whole of any gain woul 
qualify for relief under TCGA 1992 s 223(1). 


No gain/no loss transfers 


Transfers which give rise to neither a chargeable gain nor an allowable loss by virtue of th 
operation of statutory “no gain/no loss” provisions listed at TCGA 1992 s°35(3)(d). Thes 
include gifts to charities and transfers between spouses. 
7 Third, those disposals in respect of which a s 35(5) election cannot be made. These are specifie 
in TCGA 1992 Sch 3 para 7 and are, in general terms, disposals of— 
(i) plant and machinery; or 
(ii) assets used in connection with a trade of working mineral deposits; 
(but in either case only if capital allowances were or could have been given); 
or 
(iii) oil licences; or 
(iv) shares deriving their value from oil exploration or exploitation. 
In each case, a rebasing election cannot apply to such disposals, but they will nevertheless cour 
strictly as first relevant disposals. Consequently, in all cases the Commissioners for HMRC wi 
exercise their discretion to extend the time limit to at least the date on which the statutory tim 
limit would expire if such disposals did not count as a first relevant disposal. 


PERSONS BECOMING RESIDENT IN THE UK AFTER 6 APRIL 1988 


8 A person who is non UK resident on 6 April 1988 may make a disposal which will count as 
first relevant disposal between then and the date on which they first become UK resident. Th 
Commissioners for HMRC will generally give sympathetic consideration to extending the tim 
limit to the end of the second year of assessment or, in the case of companies, accounting perio 
after the year in which the first disposal is made after taking up UK residence. The extension wi 
not normally be available where the taxpayer has disposed of an asset, held on 31 March 198: 
oe i. 1992 s 10 in the period between 6 April 1988 and the date of becoming UI] 
resident. 


OTHER SITUATIONS IN WHICH THE STATUTORY TIME LIMIT MAY 
BE EXTENDED apse 


9 There are a variety of other circumstances in which the Commissioners for HMRC me 
exercise their discretion to extend the statutory time limit. In all cases an extension will depen 
on the particular facts and circumstances of each individual case. 


WHAT MAY BE REGARDED AS A FIRST RELEVANT DISPOSAL? . 


10 There are also some circumstances where it may help to clarify what is regarded as a fir 
relevant disposal— + by rate, Bed td 


(i) Capacity in which a person makes an election under TCGA 1992 s 35(5). 1 - 


Where a person makes an election under s 35(5) in relation to assets held in one capacity th 
election does not apply to assets held in another capacity. This is because of the provisions « 
s 35(7). For this purpose a person may hold assets in several capacities, as, for example,-a 
individual, trustee, partner or member of a European Economic Interest Grouping. It follov 
that there will be a first relevant disposal and a separate time limit. for making an election fe 
each holding of assets which a person holds in different capacities. . = 
Individuals who hold assets in different capacities should indicate at the time they make a 
election in what capacity it should be regarded as applying. bj acl eaaabaieimese’ 2-ork) 
(ii) Disposals of non UK assets by an individual resident but not domiciled in the UK’ > 
In the case of individuals who are resident but not domiciled in the UK a disposal of an’ ass 
situated outside the UK may be a first relevant disposal. For TCGA 1992 s 35(5) purposes tt 


y's 
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date on which the proceeds are remitted to the UK is taken to be the date on which the disposal 
occurs and not the date when the asset was disposed of. This means that the date of the first 
relevant disposal will therefore be the date on which remittances are received from an overseas 
gain after 5 April 1988 or the date of the first disposal of a UK asset, whichever occurs first. 
(iii) Disposals by a UK resident during a period of non-residence 

An individual who is UK resident on 6 April 1988 may then have a period of non-residence 
before resuming UK residence. In these circumstances the first relevant disposal will be treated 
as the first disposal after 5 April 1988 on which the individual is chargeable to UK capital gains 
tax. So if, for example, a disposal was made between 6 April 1988 and the date the individual 
became non-resident that will be treated as the first relevant disposal. If there was no disposal in 
this period the first relevant disposal will be the first disposal after residence is resumed. Where 
an individual is not entitled to be treated as resuming residence part-way through a tax year by 
virtue of extra-statutory concession D2, the first disposal will be the first made in the year in 
which residence is resumed. 

11 This statement of practice provides an indication of the main circumstances where, and the 
extent to which, the Commissioners for HMRC will or may exercise their discretion under 
TCGA 1992 s 35(6)(b). It is not intended to be an exhaustive list of disposals where, having 
regard to the individual facts and circumstances, such discretion may be exercised. 


ANNEX TO SP 4/92 


Disposals on which any gain would not be a chargeable gain by virtue of specific statutory 
provisions are— 

(i) private cars (TCGA 1992 s 263) [formerly CGTA 1979's 130]; 

(ii) chattels, including household goods, and personal belongings, but excepting commodity 
futures and foreign currency, worth less than the chattel exemption at the date of disposal 
(TCGA 1992 s 262(1)) [formerly CGTA 1979 s 128(1)]; 

(iii) all chattels that are wasting assets, except plant and machinery used in business (but see 
also (ii) above and para 7(i) of the statement of practice) and commodity futures (TCGA 
1992 s 45(1)) [formerly CGTA 1979 s 127(1)]; 

(iv) Government non-marketable securities, including savings certificates, premium and Brit- 
ish Savings bonds (TCGA 1992 s 121) [formerly CGTA 1979 s 71]; 

(v) gilt-edged securities and qualifying corporate bonds, except those received in exchange for 
shares or other securities (TCGA 1992 s 115) [formerly CGTA 1979 s 67]; 

(vi) life assurance policies and deferred annuity contracts unless purchased from a third party 
(TCGA 1992 s 210(2)) [formerly CGTA 1979 s 143(2)}; 

(vii) foreign currency acquired to meet personal or family expenditure abroad (TCGA 1992 
s 269) [formerly CGTA 1979 s 133]; 

(viii) rights to compensation or damages for any wrong or injury suffered by an individual in his 
person, profession or vocation (TCGA 1992 s 51(2)) [formerly CGTA 1979 s 19(5)}; 

(ix) debts, other than debts on a security, held by the original creditor, his personal representa- 
tive or legatee (TCGA 1992 s 251(1)) [formerly CGTA 1979 s 134(1)}; 

(x) business expansion scheme shares in respect of which relief has been given and not 
withdrawn (TCGA 1992 s 150(2)) [formerly CGTA 1979 s 149C(2)]; 

(xi) shares held as part of a personal equity plan investment (SI 1989/469 reg 1 as amended); 

(xii) gifts of eligible property, including works of art, for the benefit of the public (TCGA 1992 
s 258(1), (2)) [formerly CGTA 1979 s 147(1), (2)]; 

(xiii) decorations for valour or gallantry (TCGA 1992 s 268) [formerly CGTA 1979 s 131]; 

(xiv) rights to or any part of an allowance, annuity or capital sum from a superannuation fund 
or any other annuity (except under a deferred annual: policy) or annual payments 
receivable under a covenant which is not secured on property (TCGA 1992 s 237) 
[formerly CGTA 1979 s 144)]. 

The disposal of sterling, which is not an asset for capital gains tax purposes (TCGA 1992 

s 21(1)) [formerly CGTA 1979 s 19(1)] does not count as a first relevant disposal. 

Commentary—Simon’'s Taxes C2.604. 


Concession D2—Residence in the UK: year of commencement or cessation of residence. 
Note—This statement supersedes SP 2/89. 


SP. 5/92 (21 May 1992) Non-resident trusts 
(See also Inland Revenue Tax Bulletin, Issues 8 and 16, August 1993 and April 1995.) 


|. INTRODUCTION © 

1 FA 1991 ss 83-92, Sch 16-18 introduced new rules for capital gains of certain offshore trusts. 
These are now in TCGA 1992 ss 80-98, Sch 5. This statement explains the practice HMRC will 
follow in applying the new rules in the circumstances set out below. Statutory references are to 
TCGA 1992 unless indicated otherwise. 
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Il. CHARGE ON MIGRATION—RESIDENCE 


2 Under TCGA 1992 s 69, a body of trustees is regarded as capable of changing its residence 
status part-way through a year of assessment. It must be borne in mind, however, that TCGA 
1992 s 2(1) provides that the trustees are liable to tax on all chargeable gains of a tax year during 
any part of which they are resident or during which they are ordinarily resident in the UK. 


3 Trustees who became not resident and not ordinarily resident in the UK between 6 April 1990 
and 18 March 1991 (inclusive), and remain so until after 5 April 1991 are not liable to a charge 
under TCGA 1992 s 80, nor are they regarded as having met the condition in TCGA 1992 Sch 5 
para 9(4) for 1990-91. 


Ill. CHARGE ON MIGRATION—PAST TRUSTEES’ LIABILITIES 


4 TCGA 1992 ss 80-85 impose a capital gains tax charge on the unrealised gains of a UK trust 
which ceases to be within the UK tax charge. The charge applies to a trust which migrates on or 
after 19 March 1991. Where the tax which is due under this charge is not paid by the current 
trustees, TCGA 1992 s 82 enables HMRC to look to certain former trustees to meet the liability. 
No liability can be sought from the personal representatives of a former trustee who dies before 
a notice of liability has been served on him. Those who can show that there was no proposal, at 
the time of their resignation, that the trustees might become not resident and not ordinarily 
resident in the UK are not liable under this section. 


5 Payment can only be sought from former trustees where the Revenue is unable to obtain 
payment from current trustees. In the first instance, payment will generally be sought from those 
persons who resigned as trustees immediately before the trust migrated and then from earlier 
trustees. Each case will, however, need to be considered in the light of the relevant facts. 


6 An amount recovered from present trustees by a former trustee in respect of capital gains tax 
under TCGA 1992 s 82 is not regarded as a capital payment under s 97. Further, such amounts 
do not fall within the provisions of TA 1988 Part XV, s 739 or s 740 nor are there any inheritance 
tax implications. 


IV. CHARGE ON THE SETTLOR—SETTLOR’S RIGHT TO REPAYMENT FROM 
THELRUSTEES 


7 TCGA 1992 s 86, Sch 5 charge settlors to capital gains tax where chargeable gains accrue 
within certain offshore trusts from which the settlor, members of the settlor’s immediate family, 
or companies which they control, can or do benefit. This goes wider than the provisions of TA 
1988 Part XV eg the settlor could be chargeable on gains realised within a trust from which his 
adult children could benefit even though there was no possible benefit to the settlor, his spouse 
or minor children. 


8 The settlor’s right, under TCGA 1992 Sch 5 para 6, to reimbursement (or any payment in 
reimbursement) of tax paid under that Schedule is not regarded as creating an interest in a trust 
for the settlor under the provisions of TA 1988 Part XV where the settlor, the settlor’s spouse, 
and any companies in which they are participators cannot otherwise benefit from the trust, 
eg where the only beneficiaries are the settlor’s children. Similarly, this statutory right to, o1 
payment in, reimbursement is not regarded as bringing the settlor within the provisions of TA 
1988 ss 677, 739, 740, nor as a capital payment for the purposes of TCGA 1992:s 97. 


9 Further, this statutory right is not regarded as a reservation of benefit for inheritance tax 
purposes; nor 1s a provision in the trust deed either requiring the trustees to recognise the 
settlor’s right to reimbursement under TCGA 1992 Sch 5 para 6 or to reimburse the settlor. But 
where a settlor does not pursue the statutory right to reimbursement, the failure to exercise this 
right may give rise to an inheritance tax claim under IHTA 1984 s 3(3), in which case the usual 
rules for lifetime transfers would apply. 


10 A provision written into a settlement deed requiring the trustees to recognise the settlor’s 
right to reimbursement under TCGA 1992 Sch 5 para 6, or to reimburse the settlor, is not, of 
itself, regarded as giving the settlor an interest in the settlement for the purposes of Sch 5, nor as 
bringing into play the provisions of TA 1988 Part XV, s 739 or s 740. 


V. CHARGE ON THE SETTLOR—CERTAIN TRUSTS CREATED BEFORE 
17 MARCH 1998 


il All trusts are within the scope of Schedule 5, except for those falling within the definition of 

a protected settlement” in paragraph 9(10A) at 6 April 1999. A protected settlement has to have 
been created before 19 March 1991. But a protected settlement will also be within the scope ot 
Schedule 5 where, on or after 19 March 1991, at least one of the conditions listed below is met. 
Moreover, a settlor is not treated as having an “interest” in a trust created before 17 March 199§ 
under the terms of which the only “defined persons” (listed in paragraph 2(3)) who can benefit 


are confined to the grandchildren of the settlor or of the settlor’s spouse etc, unless at least one 
of the conditions listed below is met on or after that date. let cell 
PW ERLE tan Balg fy COLE 
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— subject to certain exclusions, property or income is directly or indirectly provided for the 
purposes of the trust (paragraphs 2A(2) and 9(3)); 

— the trustees become non-resident in the UK or fall to be treated as such for the purposes of 
a double taxation agreement (paragraphs 2A(4) and 9(4)); 

= i roe) of the settlement are varied to admit certain new beneficiaries (paragraphs 2A(5) 
an ; 

— a benefit is enjoyed by a defined person who is not a beneficiary under the terms of the trust 
(paragraphs 2A(6) and 9(6)). 


[Paragraphs 12-37 below only refer to paragraph 9, but the same principles will be followed in 
deciding whether any of the conditions in paragraphs 2A(2)-(6)are met]. 


(a) TCGA 1992 Sch 5 para 9(3): transactions entered into at arm’s length 


12 The condition in TCGA 1992 Sch 5 para 9(3) is not met where the property or income is 
provided to the trust under a transaction entered into at arm’s length—see para 9(3)(a). This 
applies irrespective of whether the parties to the transaction are connected persons under TCGA 
1992 s 286. Each case depends on its own facts and circumstances but a transaction is, in 
general, regarded as being at arm’s length where all the facts and circumstances of the 
transaction are such as might have been expected if the parties to the transaction had been 
independent persons dealing at arm’s length ie dealing with each other in a normal commercial 
manner unaffected by any special relationship between them. 


13 Solely for the purposes of TCGA 1992 Sch 5 para 9(3)(a), a provision in the document 
governing the transaction for an appropriate adjustment to the consideration where the value 
agreed by the Revenue differs from the original consideration arrived at by an independent 
valuer and specified in the sale document is, in general, regarded as falling within the terms of 
the above definition of an arm’s length transaction. The arm’s length value of the transaction is 
to be determined in accordance with the principles set out in para 12 above. This will usually 
correspond to the value for capital gains tax purposes except, for example, where TCGA 1992 
s 19 would apply. 


14 It would also be necessary for the terms of the contract to provide for compensating interest 
at a commercial rate to be paid in either direction once the arm’s length value is determined. For 
this purpose, the official rate of interest for TA 1988 s 160 purposes will usually be regarded as 
equivalent to a commercial rate of interest, although a different rate may be accepted as so 
equivalent if the circumstances of a particular case warrant this treatment. 


15 This practice is, however; subject to the consideration passing on sale being realistically based, 
ie on a third party valuation by a qualified valuer, all the other terms of the transaction being at 
arm’s length and the compensating interest being timeously paid. The position in a particular 
case depends on all the facts and circumstances, 


(b) TCGA 1992 Sch 5 para 9(3): close companies 


16 The condition in TCGA 1992 Sch 5 para 9(3) may be satisfied where property or income is 
provided to a company in which the trustees are participators. Where, however, the transaction is 
carried out with the sole object of leaving funds within the company for the company’s purposes 
and it can be shown that any indirect benefit to the trust is merely incidental, to that object, the 
transaction is disregarded for the purposes of para 9(3). 


17 Examples of transactions which may be so disregarded are— 


— where another shareholder waives an entitlement to all or part of a dividend; or 
— a director restricts withdrawals of remuneration voted, 


in order to assist the company’s cash flow, and no payments are made, directly or indirectly, to 
the trustees as a result of this. All relevant factors will be considered in determining whether it is 
appropriate to apply this practice in a particular case. 


(c) TCGA 1992 Sch 5 para 9(3): transactions with wholly-owned companies 


18 In general, transactions between trustees and companies which they, directly or indirectly, 
wholly own, or between such companies, are outside the scope of TCGA 1992 Sch 5 para 9(3) 
and are not treated as capital payments within TCGA 1992 s 97. For this purpose, a company is 
treated as directly wholly owned by the trustees where the whole of its issued share capital is 
directly owned by the trustees of the settlement for the benefit of the beneficiaries of the 
settlement. A company is treated as indirectly wholly owned by the trustees where the whole of 
its issued share capital is directly and beneficially owned by a company which is directly wholly 
owned by the trustees or it is the 100 per cent subsidiary of such a company, or a chain of 
companies, which is indirectly wholly owned by the trustees. This approach may not, however, be 
taken where, on the facts of a particular case, it appears that the transaction has.been entered 
into solely or mainly for the purposes of obtaining a UK tax advantage. 
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(d) TCGA 1992 Sch 5 para 9(3): loans made to settlements 


(i) Loans made before 19 March 1991 


19 A fixed-period loan made, directly or indirectly, to a relevant settlement prior to 19 March 
1991 on non-commercial terms, eg at a low or nil rate of interest-is, generally, regarded as a 
provision of property in pursuance of a liability incurred before 19 March 1991, provided the 
loan remains outstanding on the same terms. As such, it falls within the terms of TCGA 1992 
Sch 5 para 9(3)(b) and the first condition set out in para 9(3) is not met. 

20 There would, however, be a direct or indirect provision of property for the purposes of the 
settlement where a fixed-period loan falls to be repaid after 18 March 1991 but repayment is not 
made and so becomes a repayable on demand loan. 

21 An extra-statutory concession D41, which is being published at the same time as this 
statement, sets out the position in the case of non-commercial, repayable on demand, loans for 
the purposes of applying TCGA 1992 Sch 5 para 9(3). 


(i) Loans made after 19 March 1991 


22 A loan made, directly or indirectly to a relevant settlement after 19 March 1991 on 
non-commercial terms, eg at a low or nil rate of interest is regarded as a provision of funds for 
the purposes of TCGA 1992 Sch 5 para 9(3). This is the case whether the loan’ is for a fixed 
period or repayable on demand. 


(e) TCGA 1992 Sch 5 para 9(3): loans made by trustees 


23 The repayment of any loan made, directly or indirectly, to any person by the trustees is not 
generally regarded as the provision of funds for the purposes of the settlement under TCGA 
1992 Sch 5 para 9(3). This does not, however, apply where more is repaid than is due under the 
original terms of the loan or, in the case of loans made after 19 March 1991, where the interest 
charged under the terms of the loan exceeds a commercial rate. 


(f) TCGA 1992 Sch 5 para 9(3): failure to exercise rights to reimbursement 


24 Failure, by or on behalf of any relevant person, to exercise statutory rights to reimbursement. 
eg under TA 1988 Part XV may be regarded as the provision of funds for the purposes of the 
settlement under TCGA 1992 Sch 5 para 9(3). The settlement could remain outside the terms of 
para 9(3) where the exercise of the right to reimbursement is unsuccessful, provided it could be 
shown that there had been a genuine attempt to enforce rights to reimbursement. 


(g) TCGA 1992 Sch 5 para 9(3): administrative expenses. 


25 As provided by TCGA 1992 Sch 5 para 9(3), a trust may remain outside the scope of Sch $ 
where funds are provided to pay certain expenses which exceed the income of the trust. Thes¢ 
expenses are defined as “expenses relating to administration and taxation”; and could be 
chargeable either to the income or to the capital of the trust. Only sums provided to meet 
genuine expenses of administration fall within the terms of the proviso: any payments whick 
exceed such expenses are regarded as meeting the condition in para 9(3) and so bringing the trust 
within the scope of Sch 5, 


26 The following items are not regarded as “expenses relating to administration” within. the 

terms of the proviso to TCGA 1992 Sch 5 para 9(3)— 102 9 

— loan interest (other than interest on a loan taken out to meet expenses of administratior 
within the terms of the proviso); 

— the costs of acquiring, enhancing or disposing of an asset; Rem : 

~ expenses incurred in connection with a particular trust asset to the extent that suct 
expenditure can be set against income arising from that asset. For the purpose of the provisc 
to para 9(3), the measure of the gross income from such a source is net/of expenses. 


27 The term “expenses relating to ... taxation” in TCGA 1992 Sch 5:para 9(3) is regarded a: 
encompassing UK or foreign taxes to which the trustees are liable, along with any interest anc 
penalties due on that tax. It could also include certain costs incurred. by the trustees under th 
terms of the trust in obtaining information regarding the beneficiaries’ tax liabilities. On 
example might be where the trustees, in order to ensure they were acting in a beneficiary’s bes 
insesests had to ascertain the tax implications for the beneficiary in adopting a particular cours 
of action. ' 
28 It is only the se¢tlement’s expenses relating to administration or taxation which are within th 
terms of the proviso to TCGA 1992 Sch 5 para 9(3). Expenses of, for example, 42 compan) 
wholly owned by the trustees fall outside its scope. Soh a ek wea, 
29 An expense on capital account paid out of trust income is not treated as a provision o 
income by a beneficiary for the purposes of TCGA 1992 Sch 5 para 9(3) provided that either— 
~ the trust deed permits payment of capital expenses from income and the beneficiary i: 
entitled only to net income after such payments; or i 16 essteint si-yd banw< 
~ the trustees borrow money from the income account which is subsequently restored, alon; 
with interest over the period of the loan. The appropriate rate of interest is considered to bi 
that which a Court of Equity would order-on the replacement of trust income. 9!o) 0)» 
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30 Normally the specific date on which the liability to an expense relating to administration or 
taxation was incurred determines the year into which it falls for the purpose of applying the 
proviso to TCGA 1992 Sch 5 para 9(3). Where, however, the expense is incurred for a period 
rather than on a specific date, the basis of allocating expenses adopted by the trustees in 
preparing trust accounts or returns is, generally, regarded as acceptable provided that this basis 
is consistently adopted and is in accordance with conventional trust accounting practice. 

31 Additions to meet the difference between expenses relating to administration and taxation 
and any income arising to the trust do not have to be made by 5 April in the relevant year of 
assessment. There must, however, be a clear connection between the amount added and the 
computed shortfall. Additions should, therefore, be made as soon as the relevant figures are 
available. 

32 Income, for the purposes of the proviso to TCGA 1992 Sch 5 para 9(3), is the total income 
which arises to the trustees in the relevant year, rather than the income which is (or would be if 
the trust were resident in the UK) subject to UK tax. Usually, items of income will need to be 
allocated to the year in which they arise for the purposes of the proviso, but, in practice, income 
arising from a trade carried on by the trustees may be apportioned on a time basis, provided that 
this basis is consistently followed. 


(h) TCGA 1992 Sch 5 para 9(3): life tenants 


33 A life tenant is not regarded as having provided income or property for the purposes of the 
settlement merely because there is an administrative delay in paying out the income that has 
vested in that beneficiary. If, however, the beneficiary directs the trustees to retain this income on 
the ae of the settlement, this is regarded as a provision of funds within TCGA 1992 Sch 5 
para 9(3). 


(i) TCGA 1992 Sch 5 para 9(3): indemnities and guarantees 


34 An indemnity given by the new trustees to retiring trustees is not considered as the provision 
of funds for the purposes of the settlement under TCGA 1992 Sch 5 para 9(3). Other types of 
indemnity are considered in light of the facts of a particular case. 


35 The giving of a guarantee is regarded as an indirect provision of funds under the terms of 

TCGA 1992 Sch 5 para 9(3), Payment of an obligation under a guarantee given before 19 March 

1991 is, in general, regarded as a payment in pursuance of a liability incurred before 19 March 

1991 and within para 9(3)(b). This may not, however, apply where— 

— _ the contingent liability under the guarantee cannot be quantified with a sufficient degree of 
accuracy, eg where the guarantee is open-ended or the contingency is remote; or 

— the guarantor does not take reasonable steps to pursue his rights against the debtor. 


(j) TCGA 1992 Sch 5 para 9(5): variations 


36 This provision is concerned with situations where the terms of the settlement are varied by 
the beneficiaries or a court to admit new beneficiaries within the class of persons defined at 
TCGA 1992 Sch 5 para 9(7) without thereby bringing the settlement to an end and creating a 
new one. For example, where the terms of the trust include a power to appoint anyone within a 
specified range to be a beneficiary, exercise of that power after 19 March 1991 will not be 
regarded as a variation of the settlement. The term “spouse” in para 9(7) is not considered to 
include a widow or a widower. 


(k) TCGA 1992 Sch 5 para 9(6): “ultra vires” payments 

37 For the purposes of clarification, this condition deals with “ultra vires” payments, ie cases 
where one of the persons defined at TCGA 1992 Sch 5 para 9(7) receives a benefit from the trust 
for the first time and that person is not a beneficiary under the terms of the trust deed. It may 
also apply where such a person benefits from a transaction with the settlement carried out, for 
example, under the trustees’ investment powers. 


VI. CHARGE ON BENEFICIARIES: INTRAGROUP TRANSFERS 


38 TCGA 1992 ss 87-89 charge UK resident beneficiaries to capital gains tax on certain capital 
payments received from non-resident settlements. TCGA 1992 s 96 is concerned with the 
application of these provisions to capital payments made by companies which are controlled by 
the trustees and capital payments received by certain non-resident companies. 

39 TCGA 1992 s 96 provides that, where the trustees (or a company which they control) make a 
payment to a closely-controlled non-resident company, the payment is, broadly, treated as made 
to those who control the company. This may, for example, mean that a payment made by a 
wholly-owned subsidiary to its holding company (in which the shares are, say, held 50 per cent 
by the settlor and 50 per cent by the trustees of a non-resident trust) can be treated as being 
made by the trustees to the settlor. 

40 The payment must, however, be a capital payment within TCGA 1992's 97(1)—1e it must not 
be chargeable to income tax on the recipient nor be made under a transaction entered into at 
arm’s length. Intragroup payments which are not capital payments, for example a capital 
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distribution on winding up which represents merely a repayment of capital on shares, or a 
distribution chargeable to corporation tax, do not fall within the ambit of TCGA 1992 s 96. 
Commentary—Simon's Taxes C4.438. yn : 

Concession D40—Non-resident trusts: definition of participators. i 

Press releases ete—ICAEW TAX 20/92 14-12-92 (Guidance note—non-resident settlements. Revenue comment in respect of 


this statement). ; 
Note—This statement was revised in IR 131 (August 2002). 


SP 6/92 (3 July 1992) Accident insurance policies—chargeable 
events and gains on policies of life insurance 


1 HMRC take the view that certain accident insurance policies which provide protection only, 
and no investment element, do not give rise to chargeable “gains”. 


RELEVANT LEGISLATION 


2 Liability to tax may arise on the occurrence of a chargeable event in connection with a policy 
of life insurance. The rules are at TA 1988 Part XIII Ch II [ss 539-554]. “Chargeable event” and 
the “gain” to be taxed are defined at TA 1988 ss 540, 541 respectively. The meaning of “policy of 
life insurance” is determined from general law and decisions of the courts. : 


PRESENT PRACTICE 


3 Until now, HMRC have taken the view that the term “policy of life insurance” included an 
accident insurance policy providing cover against dying as a result of an accident. On that view. 
a taxable “gain” may arise in connection with an accident insurance policy. 


NEW PRACTICE 


4 HMRC now take the view that an accident insurance policy which provides protection only 
should not be regarded as a policy of life insurance when applying the rules at TA 1988 
Part XIII Ch II. Taxable “gains” will not therefore be treated as arising in connection with ar 
accident insurance policy which— 


(a) affords protection against the risk of dying only if death is as a result of an accident; and 

(b) has no investment content; and 

(c) does not acquire a surrender value (other than one equal to a proportion of the premiun 
paid which is refundable if the policy is terminated early or in other circumstances). 


5 The accident insurance policies to which this practice will apply are those written as— 


(a) “Contracts of general insurance” of an insurance company or a friendly society or member: 
of Lloyd’s within Financial Services and Markets Act 2000 (Regulated Activities 
Order 2001, SI 2001/544, Part 1, Sch | para 1; or 

(b) similar protection only policies written by non-resident insurers. 


COMMENCEMENT 


6 This statement of practice will be applied in settling any tax liability which is not final at th 
date of issue of this statement. The statutory references applicable for the past are those fron 
which the current provisions are derived. 


BACKGROUND . 


7 Some group life policies will be taken outside of the scope of the chargeable event rules if the: 
[fall] within any of the exclusions in section TA 1988 539(2). These are policies which are issuec 
in connection with approved retirement benefit scheme or retirement annuity contracts, policie: 
which meet the conditions in section 539A to be excepted group life policy and certain loat 
protection policies taken out by credit unions. But if a group life policy which is not within thes 
exclusions gives rise to more than one death benefit then some mortality benefits come into tht 
computation of the gain. This is a result of the rule dealing with partial surrenders of the right 
conferred by a policy. Benefits, including death benefits, paid at any time prior-to th 
“chargeable event” in question are included when computing “gain”. SAC 


8 The rules make no special provision for group life insurance policies (although some, issued it 
connection with approved retirement benefit schemes or retirement annuity contracts, ar 
completely outside the scope of the charge under the general exclusion for certain policies o 
insurance at TA 1988 s 539(2)). If a group life insurance policy gives rise to more than one deat! 
benefit some mortality benefits come into the computation of gain. This is a result of ‘the rul 
dealing with partial surrenders of the rights conferred by a policy. Benefits, including deatl 


benefits, paid at any time prior to the “chargeable event” in question are included wher 
computing a “gain”. $3 . 
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OTHER POINTS 


9 An accident insurance policy which provides cover against disablement only (not death) as a 
result of an accident has never been considered to be a policy of life insurance. The tax 
treatment of disability benefits from such a policy is not affected therefore by the new practice. 
10 Policy benefits may be otherwise chargeable to tax; for example, as receipts of a trade or 
profession. Any such charge is unaffected by this statement of practice which is concerned only 
with the application of the chargeable events legislation at TA 1988 Part XIII Ch II. 


Commentary—Simon’s Taxes B8.643. 
Note—This statement was revised in August 2005. 


SP 7/92 (3 August 1992) Profit-related pay—use of pool determina- 
tion formulae 


Note—This statement has been classified as obsolete by IR 131 (August 2002). 


SP 8/92 (26 October 1992) Valuation of assets in respect of which 
capital gains tax gifts holdover relief is claimed 


(See also Inland Revenue Tax Bulletin, Issue 28, April 1997, page 417). 


INTRODUCTION 


1 This statement sets out HMRC’s practice for dealing with the valuation of assets in respect of 
which a claim to capital gains tax gifts holdover relief has been made. It applies to both new 
claims to holdover relief and existing claims in relation to which valuation negotiations with 
HMRC may already have started. 


CIRCUMSTANCES IN WHICH CAPITAL GAINS TAX GIFTS HOLDOVER 
RELIEF IS AVAILABLE 

2 Subject to an appropriate claim, gifts holdover relief is available where— 

— an individual makes a disposal not at arm’s length of— 

— an asset used for the purposes of a trade, profession or vocation carried on by the 
transferor, his personal company or a member of a trading group of which the holding 
company is the transferor’s “personal” company—TCGA 1992 s 165(2)(a); or 

— shares in a trading company or holding company of a trading group which are either 
unlisted or are in the transferor’s “personal” company—TCGA 1992 s 165(2)(b); or 

— agricultural property as defined by IHTA 1984—TCGA 1992 Sch 7 para 1; 

— the trustees of a settlement make a disposal of certain settled property—TCGA 1992 Sch 7 

paras 2, 3; 

— an individual or the trustees of a settlement make a disposal of an asset not at arm’s length 
which is either a chargeable transfer under IHTA 1984; or is one of a specified range of 

exempt transfers—TCGA 1992 s 260(2). 


WHAT IS THE HELDOVER GAIN? 

3 In the absence of a claim to holdover relief, TCGA 1992 s 17 would treat both the acquisition 
and disposal of the assets transferred to be for a consideration equal to their market value. 
Where a valid claim is made the effect is that the transferor’s chargeable gain is reduced to nil 
and the transferee’s acquisition cost is reduced by the amount of the heldover gain. 

4 The held over gain is the amount of the chargeable gain which would have accrued to the 
transferor, but for the claim to holdover relief. To compute the chargeable gain, and hence the 
held over gain, it is necessary to establish the market value of the asset at the date of the transfer. 
5 Where no other reliefs are involved, holdover relief will be available where the market value of 
the asset transferred exceeds the transferor’s allowable expenditure and the amount of indexa- 
tion allowance due up to the date of disposal. If holdover relief is claimed and no consideration 
is paid then the transferee’s acquisition cost will be equal to the sum of the transferor’s allowable 
expenditure plus indexation to the date of transfer. In holdover relief cases, assuming none of 
the restrictions described in paras 6 and 13 below apply, agreement of the market value of the 
asset at the date of transfer has no bearing on the immediate capital gains tax liability of the 
transferor. 


POSITION WHERE CONSIDERATION IS PAID BY THE TRANSFEREE 

6 Additional rules apply which affect the amount of the held over gain where actual considera- 
tion is given to the transferor. Full holdover relief is only available if the actual consideration 
received does not exceed the transferor’s allowable expenditure (TCGA 1992 s 38). If the actual 


SdS 


SP 8/92 Statements of Practice issued after 18 July 1978 11572 


consideration received exceeds the transferor’s allowable expenditure on the asset, the holdover 
relief is restricted by that excess (TCGA 1992 ss 165(7), 260(5)). 

7 Where consideration is given, the transferee’s acquisition cost will be equivalent to.the sum of 
the transferor’s allowable expenditure, the indexation allowance due to the date of disposal by 
the transferor and the gain immediately chargeable on the transferor. 


CIRCUMSTANCES WHERE IN FUTURE MARKET VALUE AT DISPOSAL NEED 
NOT BE AGREED WITH HMRC ost 


8 Subject to the following conditions, HMRC will admit a claim for holdover relief without 

requiring a computation of the held over gain in any case where the transferor and transferee 

complete the second page of the claim form attached to the Help Sheet IR 295. In particular this 

requires— 

— a joint application by the transferor and the transferee; 

— provision of details concerning the asset and its history or alternatively a calculation 
incorporating informally estimated valuations if necessary; and 

— astatement that both parties have satisfied themselves that the value of the asset at the date 
of transfer was in excess of the allowable expenditure plus indexation to that date. 


The further conditions are that— 


— once a claim made on this basis has been accepted by. HMRC it may not be subsequently 
withdrawn; ; 

— if after acceptance by HMRC it emerges that any information provided or statement made 
by either the transferor or transferee was incorrect or incomplete, in each case their capital 
gains tax position in relation to the asset will be computed in accordance with the relevant 
statutory provisions and assessments made as appropriate. 


It should be noted that for years 1996-97 onwards all claims to holdover relief are to be made on 
the claim form attached to Help Sheet IR 295 or a copy of it. 


9 Where, under the terms of this statement of practice, a claim is admitted without the heldover 
gain being computed, this does not mean that HMRC accept as factually correct or will 
subsequently be bound by any information or statements given by any person, whether expressly 
or by implication, in connection with the claim. Neither HMRC nor the claimants are bound in 
any way by any estimated values shown on the claim form or in any calculations. 


ASSETS HELD ON 31 MARCH 1982 


10 Unless actual consideration is given by the transferee, this practice will also apply. to assets 
held by the transferor on 31 March 1982. It will only be necessary to agree a value at 31 March 
1982 when the transferee disposes of the asset. 


11 If the transferor has made an election under TCGA 1992 s 35(5), the transferee’s acquisition 
cost of the asset will be equal to the 31 March 1982 value plus indexation up to the date of the 
transfer. If there is no election under TCGA 1992 s 35(5), the transferee’s acquisition cost of the 
asset will be equal to the transferor’s original cost plus indexation up to the date of the transfer 
or the 31 March 1982 value plus indexation up to the date of transfer—whichever is greater. 


12 If the transferee has given some consideration for the asset it will be necessary to agree the 
31 March 1982 value immediately. This is so that the excess over the allowable expenditure— 
which is chargeable to capital gains tax immediately—can be determined. However, HMRC will 


ae be prepare to accept a holdover relief claim without undertaking a valuation as at the date 
of transfer. i 


CIRCUMSTANCES IN WHICH A VALUATION MAY BE REQUIRED 


13 There are certain cases where TCGA 1992 Sch 7 paras 5, 6 or 7 restrict the amount of the 
held over gain. These are cases where an asset has at some time during the transferor’s ownership 
been used for non-business purposes, or has only been used in part for business purposes, and 
cases involving shares etc, in a company which has non-business assets, This statement of 
practice cannot apply in any of these cases, because it is necessary to compute the chargeable 
gain before holdover relief. Otherwise, HMRC’s expectation is, subject to the circumstances 
described in paras 8 and 10 to 12, that it will rarely be necessary to determine the market value 
at the date of the gift. However, a valuation may become necessary as a result of the interaction 
of the held over gain with other capital gains tax reliefs. It is not expected that even in these cases 
will it be necessary to establish the market value immediately, Instead, it is more likelythat a 
valuation will not be required before, for instance, a later disposal of the asset by the transferee. 
The following paragraphs cover the more common circumstances. bed: 26s enor Pet 
: left + QILD Shi 


RETIREMENT RELIEF . maa steniit 


14 Holdover relief is not available in the case of a disposal of an asset to the ex ’ gain 
benefits from retirement relief (TCGA 1992 5 165(33)(a), (b); TCGA 1992 5 6005) Sch 6) hk 
means that holdover relief may be claimed if the market value at the date of transfer is ‘at least 
equal to the sum of the transferor’s allowable expenditure, indexation allowance to the date ot 
disposal and the retirement relief due. idewolls 27 . b 1 290b bevieos 
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15 Unless requested by the claimants, the agreement of the market value of the asset will be 

deferred until either— 

— it is necessary to determine the quantum of the retirement relief due. (Normally this will be 
when the transferor makes another disposal which attracts retirement relief), or 

— itis necessary to determine the transferee’s cost of the asset. 


RELIEF IN RESPECT OF DEFERRED CHARGES ON GAINS BEFORE 

31 MARCH 1982 (TCGA 1992 SCH 4) 

16 In the case of an asset acquired before 31 March 1982 and transferred before 6 April 1988 it 
is necessary to compute any held over gain in order to give the benefit of the 50 per cent 
reduction available under TCGA 1992 Sch 4. To the extent that the market value of the asset at 
the date of transfer has not already been determined HMRC are prepared to defer the need for 
a valuation until disposal by the transferee. 


TIME APPORTIONMENT IN THE CASE OF ASSETS HELD ON 6 APRIL 1965 


17 In the case of an asset held at 6 April 1965 chargeable gains and allowable losses arising on 
disposal are “time apportioned” so that only those accruing since 6 April 1965 are recognised for 
capital gains tax purposes. If holdover relief is claimed in relation to the gift of such an asset it 
is always necessary to agree a valuation at the date of transfer in order to apply time 
apportionment to the deferred gain. HMRC are content to defer this valuation until the asset is 
disposed of by the transferee. 


APPLICATION OF STATEMENT OF PRACTICE TO EXISTING HOLDOVER 
RELIEF CLAIMS 


18 In relation to existing holdover relief claims, valuation negotiations with HMRC may have 
commenced, but not yet been completed. Taxpayers who want to take advantage of the practice 
in relation to such claims should write to the inspector of taxes to whom they were submitted. 


Commentary—Simon’s Taxes C1.426; C3.503. 

Press releases etc—IR Tax Bulletin April 1997 p 417 (confirms that SP 8/92 continues under self-assessment much as before, 
and explains the introduction of a new claim form). 

Note—This statement was amended by IR 131 Supp (November 1998). 


SP 9/92 Partnerships: Circumstances in which late elections will 
be accepted 


Note—This statement ceases to apply for 1997-98 onwards. 


SP 1/93 (11 January 1993) Tax treatment of expenditure on films 
and certain similar assets 
Note—This statement was superseded by SP 1/98. See now the IR Business Income Manual 56000-56500). 


SP 2/93 (13 January 1993) Inheritance tax: the use of substi- 
tute forms 


Note—Statements relating to [HT are reproduced in Part 3 of this publication. 


SP 3/93 (13 January 1993) Groups of companies—arrangements 


INTRODUCTION 

1 This statement supersedes statement of practice SP 5/80. Some features of the earlier statement 
have been omitted or revised but this does not indicate a more restrictive approach on the part of 
HMRC. 

2 This statement gives general guidance on how HMRC interpret “arrangements” in the 
following provisions of TA 1988— 

— . s 240(11)(a)—surrender of ACT to a subsidiary company; 

— s 247(1A)(b)—group income elections in certain consortium cases; 

— s 410(1), (2)—group and consortium reliefs; and 

“option arrangements” in— 

— Sch 18 para 5B(1)—group and consortium reliefs. 
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EXTRA-STATUTORY CONCESSION C10 


3 Certain types of “arrangements” or “option arrangements” relating to groups and consortia 
which fall within the above legislation are in practice excluded from its scope by ESC C10, as 
revised January 1993. 


GENERAL 


4 This statement of practice gives general guidance in conjunction with ESC C10. Comprehen- 
sive guidance cannot be given about what constitutes “arrangements” or “option arrange- 
ments”, nor about precisely when they come into existence. Particular cases depend on the 
particular relevant facts. 

5 As regards “option arrangements” the Commissioners for HMRC view is that if an agreement 
provides for the creation of specified option rights exercisable at some future time “option 
arrangements” come into existence when the agreement was entered into. 


DISPOSAL OF SHARES OR SECURITIES IN A COMPANY 


6 Where a holder of shares or securities in a company is preparing to dispose of them, 
straightforward negotiations for the disposal will not give rise to the existence of “arrange- 
ments” before the point at which an offer is accepted subject to contract or on a similar 
conditional basis. Equally, unless there are exceptional features, an offer made to the public at 
large of shares or a business will not at that stage bring “arrangements” into existence. 

7 If a disposal requires the approval of shareholders, operations leading towards disposal will 
not give rise to the existence of “arrangements” before that approval is given or until the 
directors become aware that it will be given. 


8 If following negotiations with potential purchasers a holder of shares or securities concen- 
trates on a particular potential purchaser this will not of itself be regarded as bringing 
“arrangements” into existence. But “arrangements” might exist if there were an understanding 
between the parties in the character of an option. For example, an offer, whether formally made 
or not, might be allowed to remain open for an appreciable period so that the potential 
purchaser was allowed to choose the moment to create a bargain. 


COMPANY RECONSTRUCTIONS 


9 The approval of shareholders for a company reconstruction may be required under company 
law or to comply with the rules of a stock exchange. “Arrangements” will not come into 
existence before approval is given or until the directors become aware that it will be given. 


ENFORCEABILITY 


10 “Arrangements”, though not “option arrangements”, may exist between parties even though 
they are not enforceable. 


Commentary—Simon's Taxes D2.223. 


SP 4/93 (16 March 1993) Deceased persons’ estates—discretionar) 
interests in residue 


ITTOIA 2005 ss 650(3), (4), (6), 655(1), 662 provide for discretionary payments out of the 
income of the residue of an estate of a deceased person, whether made directly by the persona 


representatives, or indirectly through a trustee or other person, to be treated as the income of the 
recipient for the year in which they are paid. 


HMRC will apply ITTOIA 2005-ss 650(3), (4), (6), 655(1), 662 whenever such discretionary 


payments are made, whether they are payments out of income of the residue as it arises or out o! 


income arising to the personal representatives in earlier years, which has been retained pending 
the exercise of their discretion. 


Where payments are made out of income of the residue of UK estates (as defined in ITTOIA 
2005 ss 651(1)-(3)) they are treated for 1993-94 and later years as received after deduction of tay 
at the applicable rate (as defined in ITTOIA 2005 ss 663, 679(2), (3)). ‘ 


Recipients who are not liable to income tax on the payments, including charities, are entitled tc 
eee yeaa of this tax except where the basic amount is paid from sums within ITTOIA 
5 680. 

Where payments are made indirectly through trustees, the trustees may be liable to tax at the rate 
applicable to trusts on the payments under TA 1988 s 686. Beneficiaries may be treated a: 
receiving the payments after deduction of tax at the rate applicable to trusts. This tax may be 
repaid or further tax charged, depending on the beneficiary’s marginal rate. The trustees are no! 
chargeable to income tax at the rate applicable to trusts, where a trust is established for 
charitable purposes only. UO rt Lal gy | 

With effect from 16 March 1993 HMRC will apply ITTOIA 2005 ss 650(3), (4), (6), 655(1), 662 
in this way to all open cases whether this results in repayment of tax or an assessment to income 
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tax at the higher rate. Claims for repayment of tax may also be made for years from 1986-87 
onwards, including supplementary claims where an earlier claim was refused under previous 
practice. 


For all payments made before 6 April 2005, the relevant provisions of TA 1988 Part XVI apply, 
and after 6 April 2005, where a company is the beneficiary of a deceased estate, the provisions of 
Part XVI continue to apply for discretionary payments to the company out of the income of the 
residue. 


Note—The text of this statement was revised in August 2005. 


SP 5/93 (19 March 1993) UK/Czechoslovakia Double Taxation Con- 
vention 


1 The Convention, the full title of which is as follows: 


“Convention between the Government of the United Kingdom of Great Britain and 
Northern Ireland and the Government of the Czech and Slovak Federal Republic for the 
avoidance of double taxation with respect to taxes on income and capital gains”; 


was signed in London on 5 November 1990 and entered into force on 20 December 1991. It took 
effect: 
(a) in the United Kingdom; 
(i)in respect of income tax and capital gains tax for the year of assessment beginning on 
6 April 1992 and subsequent years of assessment; and 
(ii) in respect of corporation tax for the financial year beginning on | April 1992 and for 
subsequent financial years; and 


(b) in Czechoslovakia, from 1 January 1992. 


2 Following the dissolution of the Czech and Slovak Federal Republic and the recognition of the 
Czech Republic and the Slovak Republic by the United Kingdom as sovereign, independent 
states, the Commissioners for HMRC have been advised that the Czech Republic and the Slovak 
Republic have committed themselves to continue to honour all the international obligations of 
the former Federal Republic and that the provisions of the United Kingdom/Czechoslovakia 
Double Taxation Convention will be treated as remaining in force between the United Kingdom 
and, respectively, the Czech Republic and the Slovak Republic. 


Commentary—Simon's Taxes E5.810. 
Cross references—UK/Czechoslovakia Double Taxation Convention of 5 November 1990, SI 1991/2876. 


SP 6/93 (19 March 1993) UK/Yugoslavia Double Taxation Conven- 
tion 
Note—This statement of practice has superseded by SP 3/04, which is itself superseded by SP 3/07. 


SP 7/93 (11 June 1993) Insurance companies: transfers of long 
term business 


Note—This statement was classified as obsolete in IR 131 Supp (November 2000). 


SP 9/93 (8 October 1993) Corporation tax pay and file: corporation 
tax returns 


Note—This statement was classified as obsolete in IR 131 Supp (November 2001). 


SP 10/93 (8 October 1993) Corporation tax pay and file: special 
arrangement for groups of companies 


Note—This statement was classified as obsolete in IR 131 Supp (November 2001). 


SP 11/93 (8 October 1993) Corporation tax pay and file: claims to 
capital allowances and group relief made outside the normal 
time limit 


Note—This statement was classified as obsolete by IR 131 (August 2002). 
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SP 12/93 (27 July 1993) Double taxation: dividend income—tax 
credit relief: | 


1 TA 1988 s 790 sets out the basis under which relief (“unilateral relief”) may be given for 
foreign tax paid in the absence of a double taxation convention. TA 1988 s 790(5)(c) provides 
that tax credit relief shall not be available for overseas tax on a dividend paid by a company 
resident in a territory outside the UK unless— 


(i) the overseas tax is directly charged on the dividend, whether by charge to tax, deduction of 
tax at source or otherwise, and the whole of it represents tax which neither the company nor 
the recipient would have borne if the dividend had not been paid; or 

(ii) the dividend is paid to a company within s 790(6); or 

(iii) TA 1988 s 802 applies (UK insurance companies trading overseas). 

2 TA 1988 s 790(6) provides, among other things, that where a dividend is paid by a company 
resident in a territory outside the UK to a company resident in the UK which either directly or 
indirectly controls, or is a subsidiary of a company which directly or indirectly controls, not less 
than 10 per cent of the voting power in the company paying the dividend, any tax in respect of 
its profits paid under the law of the territory outside the UK by the company paying the 
dividend shall be taken into account in considering whether any, and if so what, credit is to be 
allowed in respect of the dividend. 


3 There are similar provisions in a number of double taxation conventions, in which case tax 
credit relief against UK tax on the dividends concerned is available under those conventions and 
not under s 790. Typically these conventions provide that where a company which is a resident of 
the other country pays a dividend to a company resident in the UK which controls directly or 
indirectly at least 10 per cent of the voting power in the company paying the dividend, the credit 
for foreign tax shall take into account the tax of the other country payable by the company 
paying the dividend in respect of the profits out of which the dividend is paid. 


4 A number of countries outside the UK operate a “company tax deducted” system whereby, 
when a dividend is paid, tax is accounted for at the standard rate of tax on company profits. In 
the case of Guernsey, for example, where a company pays a dividend out of profits that will be 
or have been charged to tax in Guernsey, the company is entitled to deduct tax which it must 
remit to the tax authorities. That tax is a payment on account of the tax charged or chargeable 
on the profits and gains of the company; and where the amount of tax charged or chargeable on 
the company’s profits and gains is less than the amount of tax deducted from the dividend and 
remitted to the tax authority, the appropriate repayment is made to the company. The tax 
deducted and accounted for by the company on making the dividend payments is not tax that is 
additional to the tax on the company’s profits and gains. 


5 It has been the practice of HMRC, when calculating the tax credit relief due under TA 1988 
s 790 to a UK company against UK tax on a dividend from a company resident in Guernsey, to 
allow credit at the rate of “company tax deducted” or at the rate of tax paid by the Guernsey 
company on its profits (the actual underlying rate), whichever is the greater. A similar practice 
has operated in respect of dividends received from companies resident in Jersey and, in cases 
where there is a double taxation convention with a provision along the lines of para 3 above, in 
respect of dividends received from companies resident in Belize, the Gambia, Malaysia, Malta 
and Singapore. 

6 The matter has been under review and, following further consideration, HMRC have decided 
that, as regards dividends declared on or after today, the correct way to give effect to the relief 
allowable as described in paras 2 and 3 above is, subject to the usual rules governing tax credit 
relief, to allow relief for the amount of the tax actually paid by the overseas company on the 
particular profits out of which the dividend is paid. Where those profits are not taxed in the 
other country, no tax credit relief will be available. The amount of overseas tax available for 
credit relief will be determined not by reference to what is shown on the dividend voucher but by 
reference to the tax paid in the other country in.respect of its profits by the company paying the 
dividend. This will be ascertained in the usual way by examination of the overseas company’s 
accounts and tax assessments. © Agee EYE 
Commentary—Simon's Taxes E6.426. 

Note—The text of this statement is as it appears in IR 131 Supp (October 1995). 


| | o100,.8) LGGT...42 
SP 13/93 Compulsory acquisition of freehold or extension of lease 
by tenant { atplenlo aaitialinal afT-+s10/1 
1 TCGA 1992 s 24 7 allows roll-over relief in certain circumstances where a landlord disposes of 
land to an “authority exercising or having compulsory powers” and acquires replacement land. 
Authority is defined in TCGA 1992 s 243(5) to mean a person or body of persons with compulsory 
purchase powers. (an bis bane 

2 In HMRC’s view, relief under s 247 may be claimed by a landlord SONS raed Ee 
conditions of the section — where a tenant exercises the following rights to acquire on dG 
tenanted property from the landlord: nUAVTED S ryan Sites ls evr tune ie eloanI 
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— the right to acquire the freehold reversion or an extension of the lease under the Leasehold 
Reform Act 1967 or the Leasehold Reform, Housing & Urban Development Act 1993; or 
— the right to buy or to acquire the freehold or an extension of the lease under the Housing Acts 
ties na or the right to purchase tenanted property under the Housing (Scotland) 
ct F; 


— the right of crofting community body to purchase croft land under the provisions of part 3 of 


the Land Reform (Scotland) Act 2003. 


Commentary—Simon's Taxes C2.1116. 
Notes—This statement supersedes SP 7/90. This statement was updated as notified in HMRC Tax Bulletin, Issue 77, June 
2005, and has now been superseded by the Capital Gains Manual CG61940. 


SP 14/93 (30 November 1993) Valuation of oil disposed of otherwise 
than at arm’s length: Oil Taxation Act 1975 Sch 3 para 2 


Note—Statements relating to PRT are reproduced in Part 3 of this publication. 


SP 15/93 Business tax computations rounded to nearest £1,000 


1 HMRC are prepared to accept. computations of business profits for tax purposes in figures 
rounded to the nearest £1,000 from single businesses or companies with an annual turnover of 
not less than £5 million, where rounding at least to that extent has been used in preparing their 
accounts. (The turnover of members of a group will not be aggregated for applying this £5 
million threshold.) Where turnover fluctuates either side of the threshold, rounding can be used 
for a period of account if the turnover for either that year or the immediately previous year is 
above the limit. (Turnover comprises gross receipts including investment and estate income, as 
well as trading receipts.) 
2 HMRC will only accept rounding in any particular case if the basis adopted is satisfactory. 
Rounded computations from such businesses must be accompanied by a certificate made by the 
person preparing the computations which: 
— states the basis on which the rounding has been done; 
— confirms that this basis is unbiased, that it has been applied consistently and that it has been 
used in a manner which, in all the circumstances, produces a fair result for tax purposes; and 
— if the rounding was done by computer, states the program or software used. 


In subsequent years if there have been no changes in the basis or in the software, the certificate 
need only confirm that the rounding has been done on the same basis as before. 


3 HMRC are prepared to accept rounded figures only in relation to the computation of the 
profits of the business, including in the case of companies, non-Case | items. They cannot accept 
rounded figures in relation to the computation of tax payable or of any other figure of tax. 


4 Nor can they accept rounded figures, in relation to any other aspect of the tax computations, 
where rounding would impede the proper application of the relevant legislation or where it 
would normally be necessary to go back to the underlying records to do the computation, and 
thus there would be no reduction in the compliance burden in allowing the use of round sums. 
Rounding is not therefore acceptable in: 


— computations of chargeable gains (since precise dates on which expenditure is incurred are 
needed for indexation allowance purposes); rounding can however be accepted in relation to 
the incidental costs of acquisition and disposal; 

- computations of tax credit relief: while individual items of foreign income (including profits 
of overseas branches and, for the purpose of calculating underlying tax rates, dividends paid 
by overseas companies and the profits of those companies) may be rounded, computations 
of credit relief must continue to distinguish the individual items of income and to show the 
exact amounts of foreign tax for which credit is claimed so that the rules for limiting the 
credit can be properly applied; 

- computations required for purposes of the Accrued Income Scheme (TA 1988 ss 710-728); 

- aspects of capital allowances computations where precise figures are required, for example 

' by the statute or where rounding might work unfairly because more than one taxpayer is 
involved and different bases could be used by each. One case where the statute requires the 
use of precise figures is the expensive car provisions in CAA 1990 ss 34-36 [see now CAA 
2001, Pt 2, Ch 8]. However in any capital allowances apportionment case it would be open to 
the taxpayer to demonstrate to the Inspector that, taking all the circumstances into account, 
including those of any other party, the use of rounded figures did not lead to a result that 
was materially different from the statutory position. For example, in the case of the 
industrial builders one-quarter rule (CAA 1990 s 18(7); [CAA 2001 s 283]), the Inspector 
would want to be satisfied that the use of rounding alone did not reduce the non-qualifying 
expenditure to one-quarter or less of the total expenditure (and thereby enable the whole of 
the expenditure to attract allowances); 

- the application of the statutory amount in TA 1988 s 748(i)(d) in relation to a controlled 
foreign company. 


SdS 
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5 Exceptionally other circumstances may arise where rounding would not satisfy the tests in 
para 4. In those circumstances the Inspector may insist that roundings are not used. 

6 These arrangements will continue into Pay and File. Subject to the exceptions provided in the 
two previous paragraphs, rounded figures from the accounts may be used in the computation of 
trading profits and losses, each category of income, management expenses and charges. Where 
appropriate, these figures will of course require adjustment to the “received” or “paid” basis. 
Group relief or relief for losses from other periods should be on the actual sums surrendered or 
brought forward (or carried back). No rounding should take place in the return form itself (for 
example, in the allocation of profits to financial years) or in any arithmetic that precedes such 
entries (for example, a computation of marginal small companies relief). 

7 Where arrangements on the use of rounding have already been agreed locally with inspectors 
these may continue to operate in the short term, but must come to an end for all periods ending 
after 31 May 1995. 


Commentary—Simon’'s Taxes B2.110. 


SP 1/94 (17 February 1994) Non-statutory lump. sum..redun- 
dancy payments 


1 ITEPA 2003 s 309(1), (3) provides that statutory redundancy payments shall be exempt from 
income tax as employment income, with the exception of any liability under s 401 of that Act. 


2 Lump sum payments made under a non-statutory scheme, in addition to, or instead of 
statutory redundancy pay, will also be liable to income tax only under ITEPA 2003 s 401 
provided they are genuinely made solely on account of redundancy as defined in the Employ- 
ment Rights Act 1996. This will be so whether the scheme is a standing one which forms part of 
the terms on which the employees give their services or whether it is an ad hoe scheme devised to 
meet a specific situation such as the imminent closure of a particular factory. 


3 However, payments made under a non-statutory scheme which are not genuinely made to 
compensate for loss of employment through redundancy may be liable to tax in full. In 
particular, payments which are, in reality, a form of terminal bonus will be chargeable to income 
tax as earnings under ITEPA 2003 s 62. Payments made for meeting production targets or doing 
extra work in the period leading up to redundancy are examples of such terminal bonuses. 
Payments conditional on continued service in the employment for a time will also represent 


terminal bonuses if calculated by reference to any additional period served following issue of the 
redundancy notice. 


4 HMRC are concerned to distinguish between payments under non-statutory schemes which 
are genuinely made to compensate for loss of employment through redundancy and payments 
which are made as a reward for services in the employment or more generally for having acted as 
or having been an employee. As arrangements for redundancy can often be complex and provide 
for a variety of payments, it follows that each scheme must be considered on its own facts. 
HMRC’ practice, in these circumstances, is to allow employers to submit proposed schemes to 
their inspectors of taxes for advance clearance. 


5 An employer or any other person operating a redundancy scheme, who wishes to be satisfied 
that lump sum payments under a scheme will be accepted as liable to tax only under ITEPA 2003 
s 401 should submit the full facts to the inspector for consideration. Applications for clearance 
should be made in writing and should be accompanied by the scheme document together with 
the text of any intended letter to employees which explains its terms. 

Commentary—Simon’s Taxes E4.327. 

Statement of Practice SP 13/91—para I redundancy payment for redundancy caused by accident. 


Note—The Revenue’s practice was revised following the decision of the House of Lords in Mairs v Haughey [1993] STC 569, 
and this statement replaced SP 1/81. This statement was revised in IR 131 (August 2003), : 


SP 2/94 (14 September 1995) Enterprise investment scheme anc 
venture capital trust scheme: location of activity , = 


Note—This statement was superseded by SP 7/98. 


SP 3/94 (14 September 1995) Business expansion scheme, enter: 
prise investment scheme, CGT reinvestment relief and venture capi 
tal trust scheme: loans to investors rear eet er 


non f pew E 
: u 4aG ELS ty 3 om 
Note—This statement was superseded by SP 6/98. 
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SP 4/94 (17 May 1994) Enhanced stock dividends received by 
trustees of interest in possession trusts 


| This statement of practice sets out HMRC’s views on the tax treatment of enhanced stock 
lividends received by trustees of trusts in which there is an interest in possession—that is, trusts 
where one or more beneficiaries have a right to the whole of the income of the trust as it arises. 
Paragraphs 19, 20 deal with the position of Scottish trusts. 
2 A company may offer its shareholders the option of taking additional shares rather than a 
sash dividend. Such issues of shares are described in the statute as stock dividends, although 
hey are also commonly known as scrip dividends. Where the number of shares issued is 
leliberately set so that their market value exceeds the cash alternative, the issue is known as an 
nhanced stock dividend (or enhanced scrip dividend). 
3 On the principles derived from JRC vy Blott (8 TC 101), an issue of non-redeemable shares is 
10t a distribution for the purposes of TA 1988 s 209. This means that the shares are received 
vithout any sort of tax credit. However, ITTOIA 2005 s 409 treats certain recipients of stock 
lividends within s 410 as having received on the due date of issue an amount of income, equal to 
he equivalent of the share capital grossed up by reference to the dividend ordinary rate. The 
ash equivalent of share capital is defined as the amount of the cash dividend alternative unless 
he difference between the share capital’s market value equals or exceeds 15 per cent of that 
narket value. Where market value applies this is determined— 
- in the case of listed share capital, on the date of first dealing 
- in the case of other share capital, on the earliest date on which the company is required to 
issue it. : 
t ITTOIA 2005 s 409 can apply to an enhanced stock dividend received by trustees of an interest 
n possession trust (“the trustees”) only where the beneficiary with an interest in possession (“the 
yeneficiary”’) is beneficially entitled to it so that s 249(4) applies (see para 8 below). 
) Where the trustees take an enhanced stock dividend they must consider whether, as a matter of 
rust law, it should be regarded as income or capital, taking account of— 
- all the relevant facts; 
- any specific provision in the trust deed. 
» HMRC can offer no guidance about the application of trust law in any particular case. 
Towever, HMRC will accept whichever of the three approaches described in this statement of 
yractice the trustees conclude that they should adopt, provided that their conclusion is 
upportable on the facts of their particular case. 
/ The tax treatment of enhanced stock dividends received by the trustees follows from the trust 
aw position. This statement of practice sets out the tax consequences if an enhanced stock 
lividend— 
is regarded as income; or 
is regarded as capital; or ba, 
is regarded as capital but the trustees make a payment to the beneficiary in accordance with 
Re Malam, Malam v Hitchens (1894) 3 Ch 578. 


1) ENHANCED STOCK DIVIDEND REGARDED AS INCOME 

} If the enhanced stock dividend is regarded as income the beneficiary is beneficially entitled to 
he shares comprised in the dividend and ITTOIA 2005 s 410(2) applies. The beneficiary is 
reated as having received income of an amount which, when reduced by an amount equal to 
ncome tax at the Schedule F ordinary rate, is equal to the “appropriate amount in cash”. No 
epayment of this tax can be made (ITTOIA 2005 s 414(2)). The beneficiary has no further 
ncome tax to pay if he is a basic rate taxpayer. A higher rate taxpayer has an extra liability equal 
o the difference between the Schedule F ordinary rate and the Schedule F upper rate on the 
ncome that he is treated as having received. 

) For capital gains tax (CGT) purposes, TCGA 1992 s 142 applies. The issue is not a 
eorganisation. The beneficiary is treated as having acquired the shares for the “appropriate 
mount in cash”. Under TCGA 1992 s 60 any formal transfer by the trustees to the beneficiary 
s disregarded. If they sell the stock dividend on his behalf, it is treated as a sale by the 
yeneficiary. 


Il) ENHANCED STOCK DIVIDEND REGARDED AS CAPITAL 

0 If the enhanced stock dividend is regarded as capital there is no income tax liability as 

TTOIA 2005 s 410(2) does not apply. 

|1 For CGT purposes, the issue is a reorganisation within TCGA 1992 s 126. The consequences 

ire as follows— 

- the newly issued shares are pooled with the shares in respect of which they were issued (“the 
original shares”) to form the new holding; 

- the new holding and the original shares are treated as the same asset, acquired when the 
original shares were acquired (TCGA 1992 s 127). 


SdS 
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12 The trustees are not regarded as having made any payment for the) shares. Because the 
reorganisation rules apply, the date of acquisition is the date on which the original shares were 
acquired. ; 


(II) ENHANCED STOCK DIVIDEND REGARDED AS CAPITAL BUT WITH AN 

ADJUSTING PAYMENT TO THE BENEFICIARY WITH AN INTEREST 

IN POSSESSION 

13 The trustees may decide that where— 

— they have elected to take an enhanced stock dividend in preference to a cash dividend that 
would have belonged to the beneficiary; and 

— the enhanced stock dividend is regarded as capital under trust law ; 
the beneficiary is entitled to some compensation from the trustees for the cash dividend forgone. 
14 In these circumstances the tax position of the trustees is as set out in section II above. The 
payment they make to the beneficiary is an annual payment and tax must be deducted from it at 
the basic rate in accordance with TA 1988 s 349(1). No income tax is treated as having been paid 
in respect of the enhanced stock dividend, whether by virtue of a tax credit or otherwise, so the 
trustees have to account to HMRC for the whole of the basic rate tax deducted from the 
payment. 

15 The beneficiary is treated as receiving income taxable under ITTOIA 2005 Pt 5 Ch 7 on which 

income tax at the basic rate has been paid. 

16 This treatment applies whether the payment is made— 

— out of the proceeds of the disposal of shares comprised in the enhanced stock dividend; 

~ out of other capital of the trust; 

— in the form of a proportion of shares comprised in the enhanced stock dividend. (ITTOIA 
2005 s 410(2) does not apply in these circumstances because the beneficiary is not 
beneficially entitled to the stock dividend.) 

17 Whatever form the payment takes, the trustees are treated as having made an annual payment 

and the beneficiary as having received a net sum after deduction of income tax at the basic rate. 

18 For CGT purposes, the treatment described in paras 11, 12 above applies. Where the trustees 

make the payment to the beneficiary in the form of shares, the transfer constitutes a part- 

disposal of the new holding. 


SCOTTISH INTEREST IN POSSESSION TRUSTS 


19 The same income tax treatment applies to Scottish trusts in which a beneficiary has a right to 
income. Although under Scots law the rights of the income beneficiary are different from those 
of a beneficiary with an interest in possession in an English trust, for income tax purposes the 
beneficiary of a Scottish trust is treated as having the same rights by virtue of FA 1993s 118. 
20 (This para reflects the changes in FA 1998) For CGT purposes, where the enhanced stock 
dividend is dealt with as described in section I above (enhanced stock dividend regarded as 
income), the position of a Scottish trust is different from that of an English trust. Under Scots 
law the beneficiary is not absolutely entitled to the enhanced stock dividend. However, since 
ITTOIA 2005 s 410(2) applies to the stock dividend (by virtue of FA 1993:s 118), the;trustees are 
treated as having given “the appropriate amount in cash” (see para 8 above) as consideration for 
the new holding by virtue of TCGA 1992 s 141. This is not a reorganisation. If the enhanced 
stock dividend is transferred to the beneficiary the trustees make a disposal to the beneficiary. 
which by reason of the share identification rules in TCGA 1992 s 106A; would normally be a 
disposal of the shares acquired as a stock dividend. " 


Note—The text of this statement was updated in August 2005. 


SP 5/94 (20 July 1994) Associated companies for small companies 
relief and corporation tax starting rate: holding companies 


ni 


Under TA 1988 s_13(4), a company which does not carry on any trade or business ‘in an 
accounting period is disregarded in calculating the profits limits for the small companies’ reliet 
of any other company with which it is associated. — 


A holding company which does not carry on a trade, but which holds the shares in one or mort 
companies which are its 51 per cent subsidiaries, may or may not be carrying on a business in 
respect of that holding. HMRC’s view is that a company is not carrying on such a business in an 
accounting period if, throughout that period, all of the following apply 99 © 1) 910) | 
— it has no assets other than shares in companies which are its ‘51 per cent subsidiaries; and ' 
~ it is not entitled to a deduction, as charges or management expenses, in respect of any 

outgoings; and i <) opesuge-boyesh bag 26h 15 j 
— it has no income or gains other than dividends which it has distributed in full to its shareholders 


and which are, or could be, franked investment income received by that company (TA‘198& 
s 832(1), (4A)); and P) hows va (IW @oNeng tins 
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~— the 51 per cent subsidiaries are 51 per cent subsidiaries under TA 1988 s 247(8), (8A) and 
(9A) [see now TA 1988 s 13ZA(1)-(4)]. 


Commentary—Simon’s Taxes D1.1202. 
Note—This text of this statement is as it appears in IR 131 (August 2002). 


SP 6/94 (4 August 1994) Capital allowances: notification of expendi- 
ture on machinery and plant made outside the normal time limit 


1 FA 1994 s 118(3), (4) introduced time limits for notifying qualifying expenditure on machinery 
and plant. The Commissioners for HMRC have power under s 118(5) to extend these limits in 
exceptional circumstances. This statement explains the general criteria which the Commissioners 
for HMRC will apply in considering applications for extended time limits. 


THE NOTIFICATION RULES 


2 For corporation tax cases, and also for income tax cases for years of assessment until 1995-96, 

the relevant conditions for notifying qualifying expenditure are fulfilled where— 

— for chargeable periods ending on or after 30 November 1993, notice of expenditure is given 
to the inspector, in such form as the Commissioners for HMRC may require, not later than 
two years after the end of that period; 

— for chargeable periods ending before 30 November 1993— 

(a) the expendituré was included in a computation which— 
(i) was required to be made for any tax purpose; 
(ii) was given before that date to the inspector; and 
(iii) was not contained in a document prepared primarily for a purpose which was not a 
tax purpose; or 
(b) notice of the expenditure is given to the inspector, in such form as the Commissioners 
for HMRC may require, not later than three years after the end of that period; or 
(c) if the chargeable period ends on or after 1 December 1990, notice of the expenditure is 
given before 3 May 1994. 

3 For income tax cases for 1996-97 and any earlier years dealt with under self-assessment the 

time limit is 31 January following the first anniversary of the end of the year of assessment in 

which the period of account ends. 

4 In the event that the above time limits have not been met, the capital allowances due on the 

past expenditure will not usually be lost. These will normally be claimable in the first period for 

which the time limit has not expired. No relief will be available for assets which have been sold 
prior to notification. 


FORM OF NOTIFICATION REQUIRED BY THE COMMISSIONERS FOR HMRC 


5 In view of the great variety of circumstances, the Commissioners for HMRC do not propose to 
specify in detail the form notifications should take. Generally, the requirement to notify the 
inspector will be satisfied where the expenditure is included in a computation prepared for any 
tax purpose (provided the time limits set out earlier are met). However, it will be advisable to give 
enough information in the computations to identify the asset for which notification is given, as 
well as the amount of the expenditure. This does not mean that it will be necessary to list each 
and every item where large numbers of similar assets are purchased. 

6 Where the expenditure is included within the calculation of taxable trading profit (ie as 
revenue expenditure) but is subsequently recategorised as being expenditure on machinery and 
plant, the original tax computation will be regarded as notice for the purposes of the new rules. 
7 Inclusion of expenditure in a document prepared primarily other than for tax purposes 
(eg annual accounts of a business, valuation reports, quantity surveyors’ reports etc) will not 
satisfy the requirement. 


COMMISSIONERS FOR HMRC’S POLICY ON EXTENDING TIME LIMITS 


8 The time limits allowed for giving written notification of qualifying expenditure on machinery 
and plant described above should generally be adequate and the Commissioners for HMRC will 
not make routine use of its powers to extend the notification period outside of these limits. But 
there may be exceptional circumstances in which notification cannot be made within the time 
specified. Applications to allow further time in accordance with the power referred to at para | 
above will be considered under the following criteria. 

9 In general terms the Commissioners’ policy will be to extend the notification time limit only 
where there is good reason, arising out of circumstances beyond the taxpayer’s and his agent’s 
control, why notification could not be given within the statutory time limits. 

10 Sometimes a large construction project involving expenditure on a variety of assets, including 
machinery and plant, extends over several years and it is impossible to complete the final 
allocation of expenditure between different classes of asset when the normal time limit expires. 
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In such cases, the Commissioners for HMRC will accept a refinement of the allocation of the 
overall expenditure between machinery and plant and other assets after the time limit has passed 
provided— ; 
— reasonable estimates have been made of the expenditure attributable to machinery and plant 
within the time limit; and 
— there is no undue delay in finalising the details. 
11 The application for extension and notification of the expenditure involved must be made 
within a reasonable period (normally not more than three months) after the expiry ofthe 
circumstances giving rise to the late notification. . 
12 What constitute acceptable reasons for late notification will depend upon the particular 
circumstances of each individual case. Such circumstances do not include the following— 
— oversight or negligence on the part of the taxpayer or his agent; 
— delay, whether due to pressure of work, the complexity of the facts or to other causes except 
where the circumstances come within para 9 above; 
— the taxpayer was absent or ill, unless— 
— the absence or illness arose at a critical time and prevented the giving of notification 
within the normal time limit; and 
— there was good reason why notification was not given before the time of the absence or 
illness; and 
— in the case of absence, there was a good reason why the taxpayer was unavailable; and 
— there was no other person who could have given notification on the taxpayer’s behalf 
within the normal time limit. 


PROCEDURE 


13 The application to extend the notification period outside the statutory time limits should be 
sent to the inspector dealing with the taxpayer and must include an explanation as to why 
notification could not have been given within the statutory time limit. 


TMA 1970 S 438A 


14 There is a general provision in TMA 1970 s 43A which may extend the time limit for giving a 

notice where a tax liability arises under an assessment which is made late. The s 43A time limit is 

one year from the end of the chargeable period in which the assessment is made. 

15 It should be noted that— 

— section 43A does not apply where the assessment is made to recover tax lost to the Crown 
because of fraudulent or negligent conduct; 


— anotice given within the s 43A time limit cannot reduce the tax due beyond the amount due 
under the late assessment. 


Commentary—Simon’'s Taxes B3.333. 


prey text of this statement is as it appears in IR 131 (January 2000). See also the IR Tax Bulletin, Issue 35, June 1998, 
p 551. 


SP 7/94 (15 September 1994) Investment trusts investing in author- 
ised unit trusts 


Note—This statement is superseded by SP 3/97 from 18 July 1997. 


SP 8/94 (16 September 1994): Allowable expenditure—expenses 
incurred by personal representatives and corporate trustees 


Note—This statement is superseded by SP 2/04 and was classified as obsolete in August 2005, 


SP 9/94 (20 December 1994) Application of foreign exchange and 


financial instruments legislation to partnerships which include com- 
panies | leno yd Yeeercie 
Note—This statement is superseded by SP 4/98 which took effect for accounting periods ending after 31 March 1996, 
SP 1/95 (30 January 1995) Interest payable in the UK = 

C , Srerpsriged ui 


Note—This statement took effect from 30 January 1995 and revised statement of practice CS. This statem 


. . . 0 
applies in respect of TA 1998 s 349 (3)(a) to interest paid on or after 29 April 1996. In respect of TA 1 8 337 " 
338(3)(b) it no longer applies to accounting periods ending after 1 April 1996. qxs io soHBols 
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SP 2/95 (7 February 1995) Payment of tax credits to non-resi- 
dent companies 


Note—This statement was classified as obsolete in IR 131 (August 2003). 


SP 3/95 (21 March 1995) Definition of financial trader for the 
ourposes of FA 1994 s 177(1) 


Note—This statement of practice is superseded by SP 4/02. 


SP 4/95 (22 March 1995) Long-term insurance business: computa- 
tions of profits for tax purposes 


| This statement sets out the approach that HMRC adopt to the computation of the trading 
orofit of companies and friendly societies carrying on long-term insurance business when those 
nsurers draw up their accounts in accordance with company law implementing the EC’s 
nsurance Accounts Directive (the IAD). It applies to any computation made in accordance with 
he statutory provisions applicable to Schedule D Case I. It is not concerned with the 
neasurement of income, capital gains or expenses in the so-called “I minus E” computation. 
Note—The IAD was implemented in UK law by the Companies Act 1985 (Insurance Companies Accounts) Regulations, 
SI 1993/3246, the Insurance Accounts Directive (Miscellaneous Insurance Undertakings) Regulations, SI 1993/3245, and 
the Friendly Societies (Accounts and Related Provisions) Regulations, SI 1994/1983. 
’ The normal starting point for a computation of trading profits for tax purposes is the balance 
yf profit or loss disclosed by a set of accounts drawn up in accordance with the ordinary 
rinciples of commercial accounting. For periods of account beginning after 6 April 1999, there 
s an additional requirement that the profits must be computed on an accounting basis which 
zives a true and fair view, subject to any adjustment required or authorised by law—FA 1998 
, 42. Section 42 is amended by FA 2002 s 103 to clarify that the true and fair view must be one 
hat is shown by the use of UK generally accepted accounting practice. Before the adoption of 
he IAD, the absence of a figure of profit or loss in the accounts of companies carrying on 
ong-term insurance business made a different approach necessary, and the convention of using 
he actuarial surplus as a substitute for the commercial profit has been firmly established for 
nany years. 


} We have received legal advice to the effect that, in relation to life assurance and life annuity 

yusiness, this convention is implicit in the special statutory rules relating to life assurance 

yusiness, and in particular in FA 1989 s 83. Accordingly, when it is necessary for any purpose to 

ompute— 

- the profits from life assurance business in accordance with Case I rules, or 

- the Case VI profits of pension business, ISA business, overseas life assurance business, or life 
reinsurance business in accordance with Case I principles, 


ve shall continue to base the computation on that part of the total actuarial surplus for the 
yeriod that relates to the business in question, although we recognise that in many cases this 
urplus will not be apparent from the face of the regulatory return and will have to be 
onstructed from the various elements that make it up. In general the treatment of particular 
tems in the published accounts in the IAD format will have no direct bearing on their treatment 
or tax purposes. 

| Different considerations apply, however, to the other classes of long-term business. Here, our 
egal advice is that once a figure of profit is available from a set of accounts drawn up in 
iccordance with an accepted accounting method that follows the ordinary principles of 
ommercial accounting then, subject to any adjustment required as authorised by law, that figure 
nust be used as the starting point for the Case I computation. This will be so whether or not a 
eparate profit and loss account is prepared for this part of the business, 


} This paragraph explains our view of the way in which the tax computations for long-term 
yusiness other than life assurance should be derived from the accounting profit described in 
vara 4 above. It is based on the proposition (which HMRC believe to be correct) that accounts 
lrawn up in accordance with the Companies Act 1985 Sch 9A and the Statement of Recom- 
nended Practice “Accounting for insurance business” issued by the Association of British 
nsurers in November 2003 fulfil the requirements of FA 1998 s 42. 


- Normally an insurance company carries on a single trade, so strictly there should be a single 
computation for the whole of the company’s business other than life assurance business. 
There will be no objection in practice to companies preparing separate computations for, 
say, pre-1938 capital redemption business, permanent health insurance, pension fund 
management, and any general insurance business which the company may conduct; but the 
results of these separate computations must then be combined, if necessary with the result of 
any general insurance business, to determine the overall figure of profit or loss from 
insurance business other than life assurance business. 

- Where it is necessary to make a division of the profit of the whole long-term business the 
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division should, so far as possible, be made on a factual basis so that, for example, premiums 
referable to permanent health insurance are allocated to that business. Where this is not 
possible, a reasonable method of apportionment should be adopted. But the total amount of 
the investment return from the assets of the long-term business fund to be-attributed to 
business other than life assurance business should be determined in accordance with the 
statutory rules in TA 1988 s 432A. 

— Gains and losses from loan relationships, financial instruments (for periods beginning before 
1 October 2002) and derivative contracts (for periods beginning on.or after that date) should 
be included in accordance with the relevant accounting method:’Until July 2001 HMRC 
took the view that in relation to other investments, any profit on the sale of which would fall 
to be included in the company’s trading receipts, only realised gains should be brought intc 
account. On 1 August 2001 HMRC press release “Tax and accounting—change of basis”. 
together with draft clauses published on 9 August 2001, made it clear that where such 
investments are accounted for using a mark to market basis in which the unrealised profits 
and losses are taken into account in the company’s technical or non-technical account, ne 
adjustment is authorised by law to remove those unrealised gains and losses from the Case ] 
profit figure. The legislation contained in those draft clauses was enacted as FA 2002 ss 65. 
66 


— FA 2002 s 65 provides that the previous basis would continue to be sanctioned for all periods 
of account up to the one in which | August 2001 falls. But companies may use mark tc 
market for tax purposes if they wish. Whichever basis is used, the appropriate part, of the 
investment gains from all assets backing the long-term business should be included 
regardless of whether these are credited in the “technical” or “non-technical” part of the 
profit and loss account. 


FA 2002 s 66 permits an insurance company to elect to retain the old basis. for assets held or 
1 January 2002. Where a company carries on both PHI business and general insurance business 
the election may be made only in respect of general business assets. Where this is the case, PH! 
assets un be accounted for tax purposes on a mark to market basis, whenever they wer 
acquired. 


— The deferral of acquisition costs that is required by the Directive (as implemented in th 
UK) should be followed in the profit computation. 

— Where, unusually, permanent health insurance is written on a with-profits basis no deduc: 
tion is available for bonuses, following the case of Last v London Assurance (2 TC 100). No: 
is any deduction available for provisions for future bonuses. 

- Movements in reserves held within the long-term funds that are properly regarded a: 
reserves rather than provisions should be excluded from the tax computation, whether or no 
the movements are dealt with through the “fund for future appropriations” in ‘the balanc 
sheet. In the Revenue view contingency, closed fund, resilience and similar reserves whicl 
may be included in the statutory liabilities for solvency purposes should normally bs 
regarded as reserves rather than provisions. It will be a question of fact in each case as tc 
what extent such reserves relate to long-term business other than life assurance. 


6 Where companies write the type of business known as “deposit administration” it will be 
necessary to determine whether this falls to be treated as life assurance business or as the type‘o 
pension fund management that is deemed to be (long-term) insurance business by inclusion 0 
relevant contracts in the definition of contracts of insurance in para 11.1 of the FSA’s Interin 
Prudential Sourcebook: Insurers. Following the Privy Council decision in Colonial Life Insurance. 
Company (Trinidad) Ltd v Board of Inland Revenue ({1991] STC 503) it seems likely that man\ 
deposit administration contracts will properly be classified as contracts for life annuities, so tha 
they should be included in life assurance business. (Contracts of this type will also fall to_bi 
included in pension business where they are made with the trustees or administrators. o 
approved pension schemes, provided that the other statutory conditions are met.). But where it i: 
agreed that a deposit administration contract, or any other contract, merely provides for th 
management of the funds of a pension scheme any method which a company has agreed with it 
inspector for identifying the profit derived from the business need not be disturbed, so long as i 
continues to give a reasonable result. 


. . . — ee - 'c 4 . 
7 The practice set out in this statement will be subject to review in the light of accountin; 
developments. It should not be read as carrying ‘any implications for the way in which the profit 
of a life office might be measured if the Government decides to introduce legislation designed ti 
move away from the present “I minus E” basis of life assurance taxation’ == r 
Commentary—Simon’s Taxes D7.522. oo rover 
Note—This statement is as it appears in HMRC’s Statements of Practice (March?2009). San 1UeNt M8 ys! 
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SP 6/95 (31 March 1995) Legal entitlement and administrative prac- 
tices 


Where an assessment has been made and this shows a repayment due to the taxpayer, repayment 
is invariably made of the full amount. In self-assessment where any amount is repayable it will be 
repaid in full on request. Where the end of the year check applied to Schedule E taxpayers who 
have not had a tax return for the year in question shows an overpayment of £10 or less, the 
repayment is not made automatically. 

As regards payment of tax assessed, where a payment to the Accounts Offices exceeds the 
amount due and the discrepancy is not noted before the payment has been processed, the excess 
is not repaid routinely by the computer system unless it exceeds £0.99, or where clerical 
intervention is required, unless it exceeds £9.99. 

For inheritance tax (and capital transfer tax), assessments that lead to repayments of sums 
overpaid are not initiated automatically by the Capital Taxes Offices if the amount involved is 
E25 or less. 

The aim of these tolerances is to minimise work which is highly cost-effective; they cannot 
aperate to deny repayment to a taxpayer who claims it. 


Note—This statement replaces SP 1/80. 


SP 7/95 (14 September 1995) Venture capital trusts: value of 
“gross assets” — 


Note—This statement applied in respect of holdings of shares issued before 6 April 1998 and was classified as obsolete in IR 
131 (August 2002). For the statement concerning holdings of shares issued after 5 April 1998, see SP 5/98. 


SP 8/95 (14 September 1995) Venture capital trusts: default terms in 
loan agreements 


i TA 1988 s 842AA(12)(a) provides that a loan made by a venture capital trust to a company will 
jualify as a security for the purposes of s 842AA (and in the provisions of s 842 as they apply for 
he purposes of s 842AA) if certain conditions are met. In particular, the terms of the loan 
whether secured or not) must not allow any person to require it to be repaid, or any stock or 
security relating to that loan to be re-purchased or redeemed, within the period of five years 
rom the making of the loan or, as the case may be, the issue of the stock or security. 

2 Provided that the loan is made on normal commercial terms, HMRC will not regard a 
standard event of default clause in the loan agreement as a provision which would disqualify 
hat loan from being a security within the meaning of s 842AA(12)(a). The purpose of such a 
slause is to afford protection to the lender by enabling redemption to be enforced in circum- 
stances where the borrower defaults. Such a provision would not be regarded as being standard, 
10wever, if it entitled the lender, or a third party, to exercise any action which would cause the 
orrower to default. 


SP 1/96 (1 February 1996) Notification of chargeability to income tax 
and capital gains tax for tax years 1995-96 onwards 


Note—This was classified as obsolete in August 2005, see now Enquiry Manual EM4551. 


SP 2/96 (29 March 1996) Pooled cars—incidental private use 


NTRODUCTION 


| This statement explains the Commissioners for HMRC approach to the question whether any 
srivate use by an employee of a car made available by his or her employer is “merely incidental 
o” his or her business use of the car. The same approach is taken to vans. 


-EGISLATION 

’ No tax charge arises on a car made available by reason of an employment (a “company car”) 
f it is a “pooled car”. ITEPA 2003 s 167(3) [formerly*TA 1988 s 159(2)] sets out the conditions 
vhich must all be satisfied for a car to qualify as a pooled car. ITEPA 2003 s 169 [formerly TA 
1988 s 159 as applied by s 159AB] applies the same conditions for pooled vans. 

} The fourth of the five conditions is that any private use of the car or van by any employee to 
vhom it is available is merely incidental to his or her other (ie business) use of the car or van in 
he tax year in question (ITEPA 2003 ss 167(3)(d), 168(3)(d) [both formerly TA 1988 s 159(2)(b)). 
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BOARD’S INTERPRETATION 


4 The Commissioners for HMRC have been advised that the expression “merely incidental to” 
requires consideration of whether— 


(a) the private use of the car is independent of the employee’s business use of the car (in which 
case it is not “merely incidental” to it) or 

(b) the private use follows from the business use (in which case it is). 

5 This is a qualitative test which means it is necessary to look at the nature of private use, over 

the year, by each employee who uses the car. 


JOURNEYS STARTING FROM HOME 


6 A simple example of the test is where an employee takes a car home in order to make an early 
start on a business journey the following morning. Where that business journey could not 
reasonably be undertaken the next day starting from the normal place of work then the journey 
from work to home, although private, is merely incidental to the business use of the car. 


USE WHILE AWAY FROM HOME ON BUSINESS 


7 Another example is an employee who is staying away from home overnight on a business trip. 
She uses the car to go to a nearby restaurant in the evening. This use, while it may not be 
necessary, can be regarded as merely incidental to the necessary business journey and overnight 
stay. 


AMOUNT OF PRIVATE USE 


8 In practice HMRC find that private use of a car which they accept is a pooled car is usually 
small in comparison with its business use. But this does not mean a proportion of purely private 
use can always be allowed. For example, use of a car for an annual holiday would not be merely 
incidental to the business use of the car, even if that use was only small in comparison with the 
employees’ business travel in the car in the year in question. 


CARS WITH DRIVERS 


9 Particular questions arise where a car and driver are available to employees. 


10 First the car and driver may be used to take employees between home and work in order for 
the employee to work in the car on confidential papers. Travel between home and work is usually 
private. Working in the car during the journey does not change that. But HMRC’s practice has 
hitherto been to accept that all such journeys, while private could be merely incidental to the 
business use of the car without regard to the frequency or length of such journeys or the 
employees’ other use of the car. 


11 HMRC now take the view that the fact an employee is carrying confidential papers on which 
he or she may be working is only one of the factors to be considered, along with others, when 
deciding whether a journey is private or business; and, if private, whether or not that private use 
is merely incidental to its business use. It may be relevant where, for example, papers have to be 
delivered to a client or are needed for a meeting at the employee’s home. It may also be relevant 
where the private use is otherwise close to the limits of what would be accepted as merely 
incidental use. But carrying such papers and working in the car neither changes a private journey 


into a business journey nor guarantees its use is merely incidental to the employee’s other, 
business use of the car. 


12 Second, a person employed as a chauffeur to drive a pooled car may be obliged to take the car 
to his home for retention overnight. The chauffeur’s use of the car for this purpose does not of 
itself disqualify the car from treatment as a pooled car. This has been HMRC’s-practice since 
1976 and will continue to be the practice. This is on the basis that such use is necessary in the 


performance of the duties of a chauffeur who is required to take a car home in order to collect 
or deliver passengers from or to various locations. ; / 


COMMENCEMENT 
13 The statement of practice will be applied in this form for 2002-03 and subsequent years of 
assessment. It originally applied from 1996-97 when it referred to the previous legislation. 


Commentary—Simon's Taxes E4.630A. 
Note—This statement was revised in IR 131 (August 2003). 


SP 3/96 (4 April 1996) ITEPA 2003 ss 225-226—termination pay- 
ments made in settlement of employment claims sila 49-621.2.33¢ 


1 ITEPA 2003 ss 225-226 impose a charge as earnings from employment on ayments made to 


individuals for undertakings, given in connection with an employment, which restrict: their 
conduct or activities. : ol yoy XB} orld 
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. A financial settlement relating to the termination of an employment may contain terms 
vhereby the employee agrees to accept the termination package in full and final settlement of his 
wr her claims relating to the employment, and/or may expressly provide that the employee should 
1ot commence or, if already commenced, should discontinue legal proceedings in respect of 
hose claims. These may relate to claims at common law arising from the contract of employ- 
nent or to claims arising under employment protection or other legislation. The settlement, 
herefore, seeks to avoid legal dispute or proceedings, for example before a court or an industrial 
ribunal, in connection with those rights. The termination settlement may also reaffirm 
indertakings about the individual’s conduct or activity after termination which formed part of 
he terms on which the employment was taken up. 

} HMRC will accept that no chargeable value will be attributed under ITEPA 2003 s 225(1)(b) to 
uch undertakings by an employee or former employee. 

| But this does not affect the application of ss 225-226 to sums that are attributable to other 
estrictive undertakings which individuals give in relation to an employment, whether these 
indertakings are contained in a job termination settlement or otherwise. 


Yote—This statement was revised in August 2005. 


SP 4/96 (13 May 1996) Income tax: interest paid in the ordinary 
course of a bank’s business 


NTRODUCTION 


The Taxes Acts generally require that when yearly interest is paid by a company income tax 
nust be deducted on payment. However, this is modified by TA 1988 s 349(3)(b) when yearly 
nterest is paid by a bank in the ordinary course of business. This statement of practice sets out 
iow HMRC apply the test of “in the ordinary course of business” for the purposes of that 
ection. 

, Section 349(3)(b) was amended by FA 1996 Sch 37 para 3(b) and now applies to interest paid 
yy a bank “in the ordinary course of its business”. 


MEANING OF “BANK” 
“Bank” for the purposes of s 349(3)(b) has the meaning given by TA 1988 s 840A. 


NTERPRETATION OF “IN THE ORDINARY COURSE OF ITS BUSINESS” 


HMRC will accept that yearly interest is paid in the ordinary course of a bank’s business 

nless that interest falls within one or both of the two circumstances set out immediately below. 

(i) Yearly mterest will not be regarded as paid in the ordinary course of business where the 
borrowing relates to the capital structure of the bank. A borrowing will be regarded as 
relating to the capital structure of the bank if it conforms to any of the definitions of tier 1, 
2 or 3 capital adopted by the Bank of England, whether or not the borrowing actually 
counts towards tier 1, 2 or 3 capital for regulatory purposes. 

Vhere, however, a borrowing within the tier 3 definition arose at a time prior to | January 1996 

the date when tier 3 capital was introduced for regulatory purposes) and was in the ordinary 

ourse of business at the time it arose, yearly interest on that borrowing will continue to be 

egarded as within s 349(3)(d). 

ii) Yearly interest will not be regarded as paid in the ordinary course of business where the 
characteristics of the transaction giving rise to the interest are primarily attributable to an 
intention to avoid UK tax. 


\PPLICATION 
This statement supersedes SP 12/91 in relation to yearly interest paid on or after 29 April 1996. 


Whether or not interest is with the scope of this statement of practice depends both on the 
ate of the transaction giving rise to the interest and on whether the bank was also a bank under 
he pre-FA 1996 rules, that is, whether it was recognised by HMRC prior to 29 April 1996 as a 
ank for the purposes of s 349(3)(d). 


RANSACTIONS ENTERED INTO ON OR AFTER 29 APRIL 1996 


.1 This statement of practice applies to all yearly interest paid by the bank on or after 29 April 
996. 


RANSACTIONS ENTERED INTO BEFORE 29 APRIL 1996 


.2 Where the paying bank was recognised by HMRC prior to 29 April 1996 as a bank for the 
urposes of s 349(3)(b), this statement of practice applies to all yearly interest paid by the bank 
n or after 29 April 1996. This means that such banks (the majority) will not need to consider 
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whether interest arises on an advance, or whether the bank remains a “bank carrying on a bona 
fide banking business in the UK” under the pre-FA 1996 rules at the time of payment of the 
interest. 

Where the paying bank was not recognised by HMRC prior to 29 April 1996'as a bank for the 
purposes of s 349(3)(b), the bank must continue to deduct income tax from yearly interest paid 
on or after 29 April 1996 on advances, as it did from payments made before that’ date. All other 
interest paid by the bank, however, on or after 29 April 1996 will be governed by this statement 
of practice. 


Commentary—Simon’s Taxes A4.405. 


SP 5/96 (15 October 1996) PAYE settlement agreements 


INTRODUCTION 


1 PAYE settlement agreements (PSAs)—formerly known as annual voluntary settlements 

(AVSs)—are arrangements under which employers can settle in a single payment the income tax 

liability on largely, minor benefits in kind and expenses payments given to their employees. 

2 PSAs are potentially available to all employers. They are intended to provide flexibility for 

those employers who use them because items covered by a PSA do not have to.be included. on 

Forms P9D or P11D at the end of the year. Nor do employees have to include them on their tax 

return, if they receive one. But they are not intended to provide a general alternative to the 

obligation on an employer to operate PAYE under ITEPA 2003 s 684 or to make a return after 

the end of the year in relation to benefits in kind and expenses payments. This means that PSAs 

will not apply to— ; 

= cash payments of wages, salaries or bonuses including those paid to casual employees; 

— major benefits provided regularly for the sole use of individual employees—for example, a 
company car, car fuel, provided accommodation, beneficial loans; 

— round sum allowances. 


3 However, the key intention of PSAs is flexibility. It is intended that inspectors will regard PSAs 
as a useful way of reducing burdens for employers and HMRC alike. 


4 ITEPA 2003, Pt 2, Ch 5 and the Income Tax (PAYE) Regulations, SI, 2003/2682 Pt: 6 contain 
rules governing PSAs. 


PAYE SETTLEMENT AGREEMENTS 


Scope of items which may be covered by a PSA 


5 Regulation 106 describes the earnings which can be covered by a PSA. This’provides for the 
inclusion of expenses payments and: benefits which are “minor” or, if not)munor, are either 
payable on an “irregular” basis or in circumstances where it is “impracticable” to apply PAYE ot 
apportion the value of particular benefits which have been shared by a number of employees. 
6 These terms have deliberately not been defined. The regulations require the employer ‘and the 
inspector to agree where payments are of an amount, or are paid in circumstances, which satisfy 
one or other of the terms. In discussion with the employer, the inspector will be»expected to 
make a reasonable judgment—based on the natural meaning of the words and taking account of 
the overall objective of the arrangements—about what may be included in a PSA 

7 Some examples are given below of items which may be suitable for inclusion in a PSA. It is not 
an exhaustive list. And it will not always be appropriate for an item listed below tobe included in 
a particular PSA. In addition, some items might satisfy more than one term: The: following 
paragraphs indicate some of the factors which an inspector may take into accounti/0i)»: 


Interpretation of “minor” 


8 An expenses payment or benefit in kind can be included in a PSA if it is “minoPAs regards the 
sums paid or the type of benefit provided—Regulation 106(3)(a). In agreéing’ with employers 
what may be included in a particular PSA, inspectors will take account of the naturalmeaning 
of the term “minor”. The key question is whether on any objective judgment; ithe) item in 
question is minor in value. The nature of the item and the circumstances in which it is paid will 
normally also need to be taken into account. For example, a’ gift paid as part of a’scheme to 
reward long — a iy zo aor! ITEPA 2003 s 323. In deciding what constitutes 
minor, tspectors will not be influenced by; for example, the: comparab ings» of, the 
particular employees concerned or the size of the ASHES 4 1S OP HREE VC POIRE PIA FH 
9 Some examples of what may constitute a “minor” item may help— , 
— Long service awards outside ITEPA 2003 s 323. ation i 
— Incentive awards. os e oe eet 

— Reimbursement of late night taxi fares home outside ESC A66.) 1 1 ORGAN! 
~ Personal incidental expenses in excess of the statutory daily limits) |) 9) ) sod Se 
+ Present for an employee in hospital. hot © Tuorpinte etd? £4) Oi erlerenpoghsa 
+ Staff entertainment—for example, a ticket for Wimbledon =|) ttn 10 te 
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Use of a company van. 

Use of a pool car where the conditions for tax exemption are not satisfied. 

Subscriptions to gyms, sports clubs ete. 

Telephone bills. 
- Gift vouchers and small gifts. 
0 If it is not possible to accept that an item is “minor”, it may still be appropriate for inclusion 
n a PSA because the inspector will then consider whether it is either paid on an irregular basis; 
yr Whether it is impracticable to apply PAYE to it or identify the amount to be included on form 
11D. The following paragraphs indicate some of the factors inspectors will take into account 
vhen deciding if the circumstances satisfy either test. 


nterpretation of “irregular” 


1 Regulation 106(3)(4) provides that an item may be included in a PSA if it is paid irregularly to 
in employee. Whether an item is paid on an “irregular” basis will depend on the facts of each 
ase. The inspector will take into account, for example, the nature of the item, the normal 
requency of its payment and how often it was paid or given to the individual employee in 
juestion, The exclusion of an item given to some employees because it was received regularly by 
hem, would not necessarily mean that the same items received, irregularly by other employees 
vould be excluded from a PSA. In considering if an item is received irregularly, inspectors will 
wrimarily consider the frequency at which an item is provided during the year for which the PSA 
pplies. But in appropriate cases, for example the use of the employer’s holiday accommodation, 
he period taken into account may be longer. Items provided to the same employee every year 
re unlikely to satisfy the irregular test. 


2 Relocation expenses where the amounts concerned exceed the £8,000 tax exempt threshold 
[TEPA 2003 s 271) are an important example of a range of benefits in kind or expenses which 
nay fail the minor test, but will normally qualify for inclusion in a PSA on grounds of 
regularity. 

3 Other examples may include— 


Occasional attendance at an overseas conference where not all the expenses qualify for relief 
under ITEPA 2003 Pt 5. 

Expenses of a spouse occasionally accompanying an employee abroad. 

Occasional use of a company holiday flat. 

One-off gifts which are not minor. 


nterpretation of “impracticable” 


4 The key question is whether it is “impracticable” for the employer to operate PAYE on a 
ayment; or to identify precisely how much of a shared benefit should be attributable to each 
dividual employee and included on the Form P9D or P11D. The employer will be expected to 
emonstrate that it would not be possible to do so without a disproportionate amount of effort 
r record keeping taking account of the value of the item concerned, the number of employees 
volved and the nature of the items involved. 


5 Examples of what might be impracticable may include— 


Free chiropody care. 

Hairdressing services. 

Shared use of the firm’s bus to work. 

Christmas parties and similar entertainment provided by the employer which do not already 
qualify for relief. 

The cost of shared taxi fares home which do not satisfy ESC A66. 

Shared cars. 


6 The flow chart at Annex A summaries the tests of eligibility for inclusion in a PSA. 


verlap with Taxed Award Schemes 


7 Currently, employers operating formal incentive award schemes can pay the tax on behalf of 
heir employees by entering into a Taxed Award Scheme (TAS) with HMRC. A. general 
formation pack on Taxed Award Schemes is available from The Incentive Award Unit, Chapel 
Vharf Area, Trinity Bridge House, 2 Dearmans Place, Salford M3 5BH; Tel: 0161 261 3269. 
Aost awards under these schemes will be suitable for inclusion in a PSA if employers wish to use 
PSA instead of TAS. A third party who provides awards to the employees of another and who 
fishes to pay the employees’ tax bill cannot use a PSA. A TAS should be used instead. 


valculation of tax payable. 


8 Regulation 108 provides ‘the basis on which the tax payable by the employer may be 
omputed. In practice, this provides for the tax to be grossed up in a similar way to that already 
dopted by inspectors for agreeing amounts due under the previous, informal arrangements for 
\VSs. In calculating the tax payable, the inspector and the employer will take into account 
the amount of any expenses payments and the value of any benefits in kind provided which 
are to be included; ha 
the number of employees concerned receiving the payments or benefits; 
the rates of tax which should be used in “grossing up” the tax due. 
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19 The tax due should be grossed up taking into account the effective marginal rates of tax of 
the individual employees covered by agreement. So, for example, where an agreement relates to a 
group of employees some of whom are basic rate taxpayers and some are higher rate taxpayers, 
the tax due will need to be grossed up separately for the two groups of employees and the results 
aggregated to give the total tax due. In appropriate cases, the inspector and the employer may 
agree that the amount of tax payable under a PSA in relation to a large number of employees 
can be calculated by reference to a sample of the employees concerned. An example of how to 
calculate the tax payable under a PSA is attached at Annex B. 


Record-keeping 
20 Once a PSA is agreed the employer no longer has to— 


— operate PAYE on agreed items or include the items on the P35 or P14; 
— include the expenses and benefits concerned on Forms P9D or PIID. 


21 The employer will still need to retain suitable records of what had been provided or paid. In 
general, it will be sufficient to retain records for three years. Where items are easily attributable 
to individual employees, the same records otherwise required for the purposes of completing 
Forms P9D and P11D should be retained. Details of cash payments to individual employees 
should also be retained. But where it is impracticable to allocate a benefit or payment between 
employees, a record of the individuals concerned will not be needed. Instead the employer 
should keep sufficient information about— 


— the overall cost of providing the benefits concerned (for example the total cost of providing 
a party which a number of employees attended); 

— the number of employees concerned; and 

— an indication of their marginal tax rates. 


What employers should consider telling their employees 


22 Employees should not include items covered by a PSA in their tax return, if they receive one. 


23 Employees who receive tax returns may ask the employer to clarify the position in relation to 
benefits in kind or expenses payments they have received which are not included on the P11D 
information given to them by their employer. So employers may find it best to tell employees 
about them at the same time as they issue the P11D information to their employees. And if the 
PSA is a regular arrangement, employers might find it best to tell employees when they first take 
up their employment or when employees first receive an item included in the PSA. This may 
reduce the number of possible queries from employees who are completing their own tax returns. 


24 However, there is no statutory requirement for employers to tell their employees about a PSA 
and HMRC will not be liable to disclose details of agreements they haye made with employers to 
their employees. Nor will it be possible for HMRC to check that an employee who has completed 
a tax return may have included such items in error. 


Adjustments to the scope of a PSA 


25 The inspector will not normally need to adjust a PSA during the year. But employers may ask 
the inspector to widen the scope of a PSA which applies for a particular year by— 


~— during the year, adding items on which PAYE would otherwise be due—but only ceasing to 
apply PAYE once the inspector has agreed the extension to the PSA; 

— during the year, adding items which would otherwise be included on Form P9D or P11D; 

— after the end of the year, but before 6 July following the end of the year, finalising the PSA 
by adding items which would otherwise need to be included on Form P9D or P11D. 


26 Many employers will want to carry forward their PSA to the following year, Inspectors will 
invite employers before the beginning of the year to renew their PSA. The PSA will only need to 
be altered if the employer wishes to make an adjustment to what had previously been agreed o1 


it was justified because there had been a change in the circumstances on which the original PSA 
had been based. 


Payment of tax 


27 Regulation 109 provides for the payment of tax under a PSA, The employer—not the 


employee—will always be accountable for tax payable in respect of items included in a PSA 
(ITEPA 2003 Pt 2 Ch 5 and Reg 105). 


28 The precise amount of tax does not need to be agreed by 6 July when the scope of the PSA 
has to be finalised. Normally, the tax due will be agreed between the employer and the inspecto1 
after 6 July, but in time to ensure that payment is made by the due and payable date of 
19 October following the end of the tax year to which the PSA applies. There is nothing te 
preclude the employer from paying the tax in full before the due date (where it can be established 


in advance) or making instalment payments during the year. Those who wish to do:so should 
contact the inspector accordingly. élialeo 


Ls 


Withdrawal of PSA by the inspector 


29 Where the inspector establishes that an employer has operated outside the agreed terms of 2 
PSA he may cancel or adjust the agreement. Employers will then be expected to operate PAYE 
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Ss appropriate on payments made after the date of cancellation or termination. Similarly, all 
yenefits and expenses provided after that date will need to be returned on Form P9D or PIID at 
he end of the year. 


0 Inspectors may cancel a PSA where there has been a serious or persistent failure to account 
or the tax under the agreement; or more generally where there has been a failure under PAYE or 
n relation to the completion of Forms P9D or P1I1D. An inspector would not normally cancel 
in agreement because, for example, the employer had made a minor error as to the calculation of 
he tax payable under a PSA, or in relation to the sums on which tax should be computed. 


1 Following a withdrawal, the agreement of a PSA for future years will be at the discretion of 
he inspector. Each case will be looked at on its own merits. But there would be nothing in 
rinciple to prevent an inspector agreeing a PSA for the tax year following a cancellation where 
le was satisfied that the failure would not re-occur. 


tights of appeal 


2 There is no statutory right of appeal against the refusal of the inspector to agree a PSA or the 
ancellation of a PSA. But if the employer believed that the inspector had acted unreasonably, 
fter review under HMRC’s internal complaints procedures, the matter could be considered by 
he Adjudicator for HMRC. Details of the complaints procedures for taxpayers are available in 
IMRC leaflet COP 1 “Putting things right: how to complain”. 


3 There is a statutory right of appeal against a determination under reg 110 of the amount of 
ax payable under a PSA. Under TMA 1970 Sch 3 (as amended by FA 1996 Sch 22 para 10) the 
mployer can elect to have the appeal heard where the place of business is located. In practice, 
his could be where the’company head office is located or where the trade is carried on. 


Treatment of national insurance contributions under a PSA 


‘rom 6 April 1999 Class 1B NICs are due when a PSA is entered into. Information about Class 
B NICs can be found on the HMRC internet site. 


SdS 


eee 


SP 5/96 Statements of Practice issued after 18 July 1978 11592 


ANNEX A 
FLOW CHART FOR DECIDING WHICH ITEMS CAN BE INCLUDED IN A PSA 


1 Are the items wages, salaries or bonuses? -——-—---——_» YES 


NO 


2 Are the items major, regular expenses or benefits*? —————» YES 


| 


NO 

3. Are the items “minor” expenses or benefits**? If the answer to all 

; 4. of questions 3 to 5 
4 Are the items “irregular” **? is “NO” then 
5 Is it “impracticable to operate PAYE”’, or apportion 
items between employees**? 
If the answer to any of questions 3 to 5 is “YES” then 

| | | The items cannot be covered in a PSA. 


The items can be covered in a PSA. 


Notes— Major benefits such as sole-use company cars, car fuel and beneficial loans are excluded from the scope of PSAs 
** The terms “minor”, “irregular” and “impracticable to operate PAYE or apportion items between employees” ari 
explained above. 


ANNEX B 

CALCULATING THE TAX PAYABLE UNDER A PSA—EXAMPLE 
Smith and Jones Ltd has a work-force of 1,000 employees, all of whom are provided witl 
benefits in kind during the tax year 1996-97 valued at £50 per head. Some 800 of thei: 
employees pay tax at the basic rate, the remaining 200 at the higher rate. The tax payabl 
under a PAYE settlement agreement (for 1996-97, and covering the whole work-force) woul 
be calculated as follows— 


Value of benefits provided to basic rate employees (800 x £50) £40,000-00 
Tax due @ 24% on £40,000 £9,600-00 
Grossed up tax £12,631-58 
™ 100 
£9) G00 Ge 
100 — 24 
Value of benefits provided to higher rate employees (200 x £50) £10,000-00 
Tax due @ 40% on £10,000 £4,000-00 
Grossed up tax £6,666°67 
100 
£4, 000x—....= Ss = 
100 — 40 
Total tax payable by Smith and Jones Ltd under the PSA £12,631-58 
Add £6,666:67 
_ (£19,298-25 


Alternatively, the value of the benefits could be grossed-up, and tax calculated on that figur 
in the normal way, with identical results— 


Value of benefits provided to basic rate employees (800 x £50) £40,000-00 
Grossed up value of benefits £52,631-58 
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100 
£40): O00 <p 
100 — 24 
Tax due @ 24% on £52,631-58 £12,631-58 
Value of benefits provided to higher rate employees (200 x £50) £10,000-00 
Grossed up value of benefits £16,666-67 
100 
£10,000 x a 
100 — 40 
Tax due @ 40% on £16,666-67 £6,666:67 
Total tax payable by Smith and Jones Ltd under the PSA £12,631-58 
Add £6,666-67 


£19 298-25 


Regulations—Income Tax (Pay As You Earn) Regulations 2003, SI 2003/2682. 
Notes—This statement was revised in August 2005. 
Concessions A22 and A66 have now been classified as obsolete. 


SP 1/97 (16 January 1997) The electronic lodgement service 


INTRODUCTION 


| TMA 1970 Sch 3A provides the legislative ground for the new electronic lodgement service 
ELS). It enables taxpayers to fulfil their obligation to deliver certain tax returns by arranging 
or an approved “filer” to transmit the relevant information to HMRC electronically. 


2 Using an approved software package the filer enters the information which is transmitted in a 
secure manner over public networks through the secure messaging gateway (SMG) to the 
HMRC gateway. This validates the information and, if accepted, logs its receipt and updates the 
self-assessment system. An acknowledgement message accepting or rejecting the return is then 
ent back to the filer. The whole cycle should not take any longer than 24 hours. 


3 This statement of practice describes how the Revenue will operate ELS and the more detailed 
‘equirements of the service. 


-EGISLATION 
1 The main elements of Sch 3A are— 


- the returns and documents which may be sent via ELS; 

- approval of electronic filers; 

- the method and content of transmission; 

- the hard copy of the information transmitted; 

- the HMRC’s powers and the taxpayer’s rights in relation to the information transmitted 
electronically; 

- the use of the information in proceedings. 


THE RETURNS AND DOCUMENTS WHICH MAY BE SENT VIA ELS 


} ELS will be available initially only for returns by individuals under TMA 1970 s 8, partnerships 
inder s 12ZAA, and trustees under s 8A, due under self-assessment from 6 April 1997. Other 
eturns and amendments to self-assessment returns will not, at this stage, be accepted by ELS. 
AIMRC will be considering the extension of the service to other returns and forms in the future. 


» The ELS legislation acknowledges, implicitly, that supporting documents may be sent 
eparately (for example by post), subject to meeting the relevant time-limit (TMA 1970 Sch 3A 
ara 3(3)). Although advised that in strictness statutory time-limits for filing a return apply 
qually to any documents intended to accompany it, HMRC will accept that any documents 
ubmitted within one month of the return “accompany” it for the purpose of making a 
lisclosure within TMA 1970 s 29 if the return indicates that such documents have been, or are to 
ye, submitted. Where documents have been sent outside that time limit, HMRC will consider 
ympathetically any request for them to be treated as supporting the return in question for that 
Urpose. _ 

1 ELS will accommodate all the information which may be given on the self-assessment tax 
eturn, including any further details in the white space areas provided on the return for 
\dditional information. The service will be able to cope with substantial amounts of additional 
lata should that be considered appropriate by the taxpayer or his adviser. However, in the 
najority of cases, the information from the core return and supplementary pages, together with 
imited details in the “white space”, should facilitate adequate disclosure of the taxpayer's 
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APPROVAL OF ELECTRONIC FILERS 


8 Any person who is authorised to send information to HMRC via ELS is described here as a 
“filer”. Those who wish to transmit information in this way, whether on their own or another’s 
behalf, must be approved in writing by HMRC. Application forms for approval are available 
from HMRC ELS business support team at Accounts Office Shipley, West Yorkshire, BD98 
8AA (telephone number 01274 539301/539325). 


9 Applications for approval will be refused only where there is clear evidence that the applicant 
has been involved in the evasion of tax. The application will automatically be refused in any case 
where a conviction in relation to a tax offence or a penalty under TMA 1970 s 99 has been 
imposed within three years of the application. Where in other cases, refusal is considered, 
HMRC will have regard to all relevant facts. Particularly crucial will be any facts suggesting the 
likely misuse of the ELS system in any way by the applicant. 


10 Notices of refusal or withdrawal of approval will be given in writing and will include the 
grounds underlying HMRC’s decision. Any person refused approval, or who has had their 
approval withdrawn, has a right of appeal against this decision to the Special Commissioners. 


11 The statute requires approval to be considered in relation to any person wishing to make 
transmissions by ELS. However, subject to their right to request applications by those persons in 
a business wishing to use ELS, HMRC are prepared to approve an application by an individual 
on behalf of the particular business concerned, whether it be a large sole practice, a partnership 
or a company. An application on this basis must include details of all those within the business 
who have a responsibility for the ELS link, ie those persons who have a clear role in determining 
the office procedures under which ELS will be operated. This ultimately is something for each 
particular organisation to decide, but HMRC will give advice where necessary. 


12 Any changes in those who have been or should be named in an application must be notified at 
yearly intervals. HMRC will issue a request once each year for confirmation of such changes. 
Provided applications are updated in this way it will not be necessary for any concern to seek a 
fresh approval following each change. 


13 Where an application on behalf of a business cannot be approved because of concerns 
relating to certain persons named in the application, HMRC may nevertheless grant approval 
provided an undertaking is given by the applicant that those persons who would not gain 
approval in their own right, are not permitted to make, or authorise, electronic transmissions via 
ELS link. Similarly, where a person newly joining the organisation would not gain approval in 
his or her own right, HMRC may seek confirmation that he or she will not be permitted to 
make, or authorise, electronic transmissions via ELS link. 


14 HMRC anticipate receiving applications for approval not only from advisers who wish to file 
their own clients’ returns, but also from persons who intend simply to offer the facility of 
electronic filing. Such applications will be examined to ensure there is a sufficient degree of 
contact between the taxpayer and the filer. This contact is important where a return is rejected 
and HMRC must be satisfied that the filer’s processes ensure that the taxpayer is notified 
promptly of any messages from the Revenue, including any rejection of the information sent. 
15 Any approval of a person will apply to the business or practice which that person represents. 
regardless of the number of locations from which it is operated. 


THE METHOD AND CONTENT OF TRANSMISSION 


16 Those persons transmitting information electronically must use approved software. HMRC 
will arrange with the software suppliers to ensure that the systems are compatible. Part of this 
process will allow the software products to carry an indication (a “kitemark”) that they are 
approved for ELS use by HMRC. 1A . 


17 Approval will be granted following successful testing between HMRC and the software house 
In addition to assuring all parties that the software performs to specification HMRC will require 
proof that the software package produces acceptable hard copy transcripts containing the 
taxpayer declaration and authority. 

18 The technical specifications for the software are— 


~ Return check sum—this will be an algorithmic value calculated from the numeric values or 
the return. The requirement is that the sending tax return application calculates the value 
using a Revenue published standard. HMRC will recalculate the value on receipt’ anc 
compare the result with that received from the filer. The return check sum field-will be 
mandatory within the EDIFACT message. (EDIFACT is the international messaging 
standard for defining the data format and structure of electronic data interchange.) 

~ Unique electronic tax return identification number—this will be a number created by the tas 
return software, by reference to a Revenue published standard. The standard will includ 
date, time and form and taxpayer reference fields as a minimum. The number will ‘be 
mandatory within the EDIFACT message and will be incorporated, as a further check, ir 
the Revenue acknowledgement message. nope denoribbs 

~ The software applications must result in an electronic return being sent to’ a definec 
EDIFACT standard. The return and acknowledgement/rejection messages: will be: to. 
defined message type including structure, content and (EDIFACT) code, © 9) 1) 

— This information will be incorporated in an ELS EDIFACT guide which will provide “ar 
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overview, sample messages, addressing and batching strategy, data communications over- 
view, forms definition, change control, list of ELS forms and security requirements and 
measures. 

The above EDIFACT guide will, as stated, include a section confirming and providing 
details that the required communications protocol must be X.400 (1984 or 1988) conform- 
ant. 

The sending applications must be capable of receiving and processing return acceptance or 
rejection messages. 


) Having prepared a taxpayer’s return using an approved software package, the filer must print 
ut a standard hard copy of the information, containing the authentication which the taxpayer 
lust sign before the information is transmitted. This authentication, which replaces the 
ixpayer’s signature on a paper return, effectively represents his authority for the filer to transmit 
1e information. The authentication must be an integral part of the hard copy transcript of the 
‘turn data to be transmitted. 


) A mandatory part of the electronic return is the filer’s confirmation that the hard copy was 
jade and authenticated before the information was transmitted. It will also be necessary for the 
ate on which the taxpayer signed the authority to transmit to be included in the transmission. 
/here this date is not supplied the return will not be accepted and an appropriate rejection 
lessage will be sent to the filer. 


| HMRC approved software ensures that the hard copy, which the taxpayer endorses as 
ymplete and correct contains the information that is transmitted to HMRC. This will, in part, 
> achieved by each transmission of a new or corrected return bearing the unique identification 
umber, which is a requirement of HMRC’s approval of the software. This code will be part of 
le transmission to HMRC and part of the acknowledgement message. 


HE HARD COPY OF THE INFORMATION TRANSMITTED 


2 TMA 1970 Sch 3A para 8(1) provides that a hard copy of the information transmitted is 
jade within the terms of the statute if it is made “under arrangements designed to ensure that 
ie information contained in the hard copy is the information in fact transmitted”. These 
‘rangements refer to the working practices adopted in relation to electronic filing by filers. 


3 As a minimum HMRC expect that safeguards are put in place to ensure or enable the 
Nlowing— 


the authorisation of the manner in which all electronic transmissions via ELS are made only 
by those who have been specifically approved, or included in a list of partners in an 
approved partnership; 

the physical security of the computer system; 

the prevention of earlier or later versions of the return to that authorised by the taxpayer 
being sent in error; 

only authorised staff have access to computer systems and taxpayer files; 

access to any integrated or separate communications applications for ELS; 

security of back up or archiving data. 


MRC’S POWERS AND THE TAXPAYER'S RIGHTS IN RELATION TO THE 
NFORMATION TRANSMITTED ELECTRONICALLY 


1-The legislation provides that HMRC shall be able to exercise their powers in respect of the 
formation received electronically, and the taxpayer shall be able to make claims to “error or 
istake” relief or to amend a return on the basis of the information transmitted. Furthermore, 
vyone who has their return filed electronically will not be prevented from exercising any right to 
hich they would have been entitled had the return been submitted in paper form. 


HE USE OF THE INFORMATION IN PROCEEDINGS 


§ When a tax return is sent to HMRC in paper form there can be no dispute over what the 
xpayer actually approved to be submitted. With the transmission of information in electronic 
rm, bearing no signature, this may not be the case. The signed hard copy of the information is 
ie taxpayer's evidence of the details he authorised to be sent. It is an important document, 
hich the taxpayer is strongly advised to keep, or to have his accountant keep, for the same 
sriod that any underlying records need to be retained. 


» In the event of any proceedings in relation to a tax return which was delivered via ELS, the 
xpayer will have an opportunity to show that he authenticated a valid hard copy which will 
en stand as evidence of the information transmitted. Otherwise it will be open to HMRC to 
‘oduce their own hard copy of the information which was received. It is expected that these two 
rsions will be identical, but it is clearly in the taxpayer’s best interests that his own 
ithenticated hard copy is retained, should there be a need to produce it in proceedings. 
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MISCELLANEOUS 


Availability of network 

27 It is expected that the ELS network will be available to filers generally for 24 hours per day. 
Any unavailability of the system (eg to allow for maintenance), whether or not scheduled, will 
be notified by the SMG provider to filers. The availability of the network will be subject to a 
service agreement between HMRC and the SMG provider. 


Acknowledgements 


28 Any return received at the SMG should result in an acceptance or rejection message being 
available for collection by the agent within the next working day. The exact details will depend 
on the service agreement between HMRC and SMG _ provider as well as the computer 
technologies used. 

29 A filer will get a “non delivery” report as part of the process: where, in) exceptional 
circumstances, the file has not been successfully transmitted to the SMG (for HMRC). The 
absence of this message indicates that the package has been received, but not opened, at the 
SMG. Filers will also be able to optionally request a delivery report confirming that the file 
containing the return or returns has been received but not yet processed. 


Date of receipt 


30 The legislation provides that the obligation to deliver a return is not fulfilled until four 
conditions are met. The first three are the approval of the filer, the approval of the transmission 
process and the authentication of a hard copy. The fourth condition is that the information 
transmitted to HMRC is accepted. That is notified to the filer when HMRC issue an acceptance 
signal in respect of the information. 

31 It follows that until HMRC have issued this acceptance of the information, the filing 
obligation is not fulfilled. For this reason, taxpayers and filers are strongly advised to ensure that 
the transmission is made at least 24 hours before the end of the day on which. the time limit for 
submitting the return expires. 

32 However, it is a feature of the system that the date on which the electronic return! is lodged 
with the SMG is recorded. Provided this date is no later than the end of the period by which the 
return may be delivered, and that the information is not rejected for any reason, a penalty for 
late submission will not normally be sought, even though the acceptance signal may be 
transmitted after the due date. As this inevitably involves a certain degree of risk, taxpayers and 
filers should not rely on this practice to file returns via ELS on the due date. 


33 Where a return is rejected the same rules will apply to the date of its resubmission and final 
acceptance. 


Rejections 


34 Where returns are rejected by the ELS system a suitable message will be sent back to the filer. 
This will detail why the processing of the return has not been possible. The filer can then correct 
the return and resubmit the information electronically. Where the information changes in any 
way the resubmission will require a fresh authorisation by the taxpayer. 

35 It should be noted that this resubmission does not include the transmission of an amended 
return (ie one altered other than in response to a rejection message) following a previously 
accepted one. Amended returns must be submitted on paper. 
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SP 2/97 (18 July 1997) Authorised unit trusts, approved investmeni 
trusts, and open-ended investment companies: monthly  sav- 
ings schemes SNS aa Orhy A 


Note—This statement has been superseded by SP 2/99. 


: : Ye QAP ae Sets 
SP 3/97 (18 July 1997) Investment trusts investing in authorised uni 
trusts or open-ended investment companies...) ss 


INTRODUCTION ‘vite anes anata roca 
1 Tie stasemicay of ieaiea acy out HMRC’s views on the tax implications of investment ‘by 
investment trusts in authorised unit trusts (AUTs) or open-ended invest t panies (OEICs: 
incorporated in the UK. : - se —s =< “ee fli y nr . 
2 For the purposes of the Tax Acts, each sub-fund of an AUT which is an umbrella scheme is 
regarded as an AUT in its own right, and the umbrella scheme itself is not regarded asian AUT, 
Similarly, each sub-fund of an OEIC which is an umbrella company is regarded as an OEIC in 
its own right, and the umbrella company itself.is not regarded as an OEIC. ©) | oe ee 
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Where a sub-fund of an umbrella scheme is treated as an AUT for tax purposes, references in 

us statement to the units of that AUT are to be regarded as references to the rights or interests 
10wever described) of those persons who for the time being have rights in the sub-fund in 
uestion. Similarly, where a sub-fund of an umbrella company is treated as an OEIC for tax 
urposes, references in this statement to the shares of that OEIC are to be regarded as references 
) the shares in issue of the umbrella company which for the time being confer rights in the 
ib-fund in question. 


\PPROVAL OF INVESTMENT TRUSTS 


A company has to satisfy the various tests set out in TA 1988 s 842 for a particular accounting 
eriod if it is to be approved by HMRC as an investment trust for that accounting period. 
[MRC accept that units in AUTs and shares in OEICs are to be treated as shares in companies 
yr the purposes of those tests. 


In the majority of cases, no further point arises, since companies seeking approval as 
ivestment trusts do not generally have substantial investments in AUTs or OEICs. However, 
here there is substantial investment of this sort, the test in s 842(1)(b) may be relevant. This is 
ecause this test restricts the size of an investment trust’s holding in any one company, except in 
1e case of a company that— 

is itself an approved investment trust; or 
would qualify as an investment trust but for the public listing test in TA 1988 s 842(1)(c). 


HMRC consider that for the purposes of s 842(1)(b), an AUT or OEIC can, provided it meets 
ne condition, be regarded as a company which would qualify as an investment trust but for the 


sting test. As a result there is no restriction on the size of the company’s investment in that 
UT or OEIC. 


The condition to be met reflects the test in TA 1988 s 842(1)(a). It is that, for the period of time 
1 the investing company’s accounting period during which it held investments in an AUT or 
EIC, the income of the AUT or OEIC concerned consisted wholly or mainly of “eligible 
lvestment income”. 


For these purposes, “eligible investment income” is income deriving from shares or securities, 
r “eligible rental income” within the meaning of TA 1988's 508A. 


HMRC consider that this condition will always be satisfied where the AUT concerned is— 


a “securities fund” for the purposes of the Regulations for AUTs which have been made by 
the Financial Services Authority (FSA) under FSA 1986; or 

a sub-fund of an authorised umbrella scheme which, according to the terms of the scheme, 
would be a securities fund if it were itself the subject of an authorisation order. 


) Similarly, HMRC consider that the condition will always be satisfied where the OEIC 
yncerned is— 


a “securities company” for the purposes of the corresponding FSA Regulations for OEICs 
incorporated in the UK; or 

a sub-fund of an umbrella company which, according to the company’s instrument of 
incorporation, would be a securities company if it were itself the subject of an authorisation 
order. 


1 Where the AUT or OEIC concerned does not fall within the categories described in 
aragraph 9 or 10 above, the question as to whether the relevant income consisted wholly or 
lainly of eligible investment income (and so whether that AUT or OEIC could count as the 
juivalent of an investment trust for the purposes of TA 1988 s 842(1)(4)) will be tested by 
ference to the facts. 

2 HMRC consider that this test has to be applied for each accounting period in which the 
ympany investing in an AUT or OEIC continues to be so invested. And, for the purpose of this 
‘st, income is regarded as consisting wholly or mainly of eligible investment income if at least 
) per cent of it is eligible investment income. 


ommentary—Simon's Taxes D7.337. ; 
otes—This Statement supersedes SP 7/94. The text of this statement is as it appears in IR 131 (January 2000). 


IP 4/97 (27 November 1997) Taxation of commission, cashbacks 
Ind discounts 


NTRODUCTION 


This statement sets out the views of the Commissioners for HMRC of the correct treatment 
yr tax purposes of commission, cashbacks and discounts. The passing on to customers by 
itermediaries or agents of the whole or part of commission and the payment of cashbacks or 
le granting of discounts by the providers of goods or services has become increasingly 
ymmon. These arrangements have given rise to considerable uncertainty about the tax 
ynsequences for both customers and intermediaries which previous statements of practice were 
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unable to resolve. This statement sets out HMRC’s practice in applying the law to these 

arrangements and in particular it confirms that most customers are not liable to tax or 

commission, cashbacks and discounts. 

2 Sections A and B (paras 3-10) set out both the different types of receipt and arrangement: 

covered by the statement and when these receipts are not liable to tax. 

Section C is concerned with the liability to tax under the different cases of Schedule D. It set: 

out the circumstances in which commission, cashbacks and similar inducements will be taker 

into account as receipts— 

— in computing taxable profits from a trade or profession under Schedule D Case I or [ 
(paras 11-15); 

— in computing other taxable annual profits under Case VI (para 19). 

It also provides guidance on the deductibility of commission etc passed on to the customer— 


— in computing profits under Case I or II (para 17); and 

— in computing profits under Case VI (para 21). 

The rest of the statement is concerned with the tax treatment of persons receiving or becomin; 

entitled to commission or a cashback under— 

— the Income Tax (Earnings and Pensions) Act 2003, covered in section D (paras 23-32). (Th: 
deductibility of commission passed on to the customer and the operation of PAYE are deal 
with in paras 33 and 34 respectively); 

— capital gains tax, covered in section E (para 35); and 

— life insurance and personal pensions, covered in section F (paras 36-41). 


A SCOPE 
3 This statement covers— 


— Commission (meaning a sum paid by the providers of goods, investments or services t 
agents or intermediaries as reward for the introduction of business). Sometimes, commissio1 
is passed on to the customer or to some other person by the agent or intermediary, or th 
customer may receive commission direct from the provider of the goods or services if tha 
provider would normally pay commission to an agent or intermediary. 

— Cashbacks (meaning lump sums received by a customer as an inducement for entering into ; 
transaction for the purchase of goods, investments or services and received as a direc 
consequence of having entered into that transaction (for example a mortgage)). The paye 
may be either the provider of the goods, investments or services or another party with a1 
interest in ensuring that the transaction takes place. 

— Discounts (meaning that the purchaser’s obligation is to pay less than the full purchase pric 
of goods, services or investments, other than as a result of any entitlement to commission 0 
a cashback). 

4 It deals with liabilities to income or corporation tax under the rules of Schedule D, ITEPA 

capital gains tax or the chargeable events legislation (that is, the rules for taxing gains on certai1 

insurances) and with tax relief in respect of contributions to personal pension schemes. 


5 It is not practicable to cover in this statement every situation that may arise. There will b 
individual cases which do not fall squarely within its terms where the taxation consequences ma: 
be different. For example, where inducements or rewards offered to customers take the form of ; 
series of payments (and are not simply capital sums calculated in advance but paid it 
instalments) they may be taxable as income in the recipients’ hands. It is beyond the scope of th 
statement to give a view on all such cases. They will have to be dealt with on an individual basi 


and the taxation consequences in each case will depend on the precise nature of the arrange 
ments entered into. > 


< 


B GENERAL 


6 The statement covers the main circumstances in which commission or a cashback is likely to b 
passed between the parties to a transaction. It deals with arrangements where— 
— commission or a cash-back is— 

— received —— 


~ hetted-off (meaning that the purchaser’s entitlement to commission or a cash-back is se 
off against the obligation to pay the full purchase price for goods or services so that onl 
the net amount is paid); or cn oe 

— invested or applied in some way for the benefit of the purchaser; 

or where— AG ’ 

~. a discounted purchase price is paid; or rit vines Aro? Meese syd 4 icf 

— extra value is added to the goods, investments or services obtained for the purchase pric 
where there is no entitlement to commission or a cash-back. An example is th 
allocation of bonus units in an investment or of a different class of unit where th 
purchase price remains unchanged. However, where the added value represents a retur 
on the investment, the tax treatment may differ from that dealt with in this statement. 
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] In general, ordinary retail customers purchasing goods, investments or services at arm’s length 
will not be liable to income or capital gains tax in respect of any commission, discounts or 
-ashbacks received by them. For example, an ordinary retail customer who, when purchasing a 
ar, negotiates to receive part of the commission earned on the sale by the salesperson will not be 
iable to income or capital gains tax in respect of that commission. 


3 The statement outlines some circumstances in which receipts are treated as tax-free, or in which 
sayments qualify for tax relief. However, the legal analysis, and consequent tax treatment, will 
10t necessarily follow that outlined in the statement where the receipts or payments in question 
orm part of a scheme of tax avoidance. Similarly, the treatment outlined in the statement may 
10t apply where the recipient of a commission, cashback or other benefit is party to an 
Beco micat under which the purchase price for goods, investments or services has been 
ncreased. 


) The tax treatment of the person receiving or becoming entitled to the commission or cashback 
will be considered separately from the treatment of the person paying the commission or 
cashback. 


(0 Unless otherwise indicated, all statutory references are to TA 1988. 


> SCHEDULE D 


cases | and |l—receipts 


[1 Where the provision of the services remunerated by commission etc is on a sufficiently 
commercial, regular and organised basis to amount to a trade or profession, commission and 
similar sums to which the trader or professional person becomes entitled will be receipts from 
hat source. A self-employed insurance or travel agent would normally be in that position. 


{2 The fact that some or all of the commission ete received by a trader or professional person in 
he circumstances described in para 11 is passed on to customers does not cause it to cease to be 
1 receipt of that business. See para 17 below regarding the corresponding deduction. 


(3 Furthermore, commission etc, which would have been taxable if it had actually been received 
xy a trader or professional person, does not necessarily cease to be taxable merely because it 
z0es directly to the customer without first being received by the trader. For example, commission 
nay be passed on by way of a reduction in regular insurance or pension policy premiums or by 
he allocation of extra value (eg units) to the policy by the insurance company. In those 
ircumstances, the commission remains a taxable business receipt so long as the trader or 
rofessional person had an enforceable legal right to receive that commission which he 
subsequently forgoes in favour of the customer (but as indicated at para 17 below a deduction 
nay be available in respect of the amount forgone). 


4 Where the trader or professional person neither receives the commission etc nor has any such 
sntitlement to it, there will be no taxable receipt in respect of that commission. Thus commission 
yr a cashback payable to a trader or professional person within the first [indent] of para 6 is a 
axable business receipt but a discount or added value within the last two [items] of para 6 above 
vill not be a taxable receipt. 


15 Commission ete receivable as an incident in the carrying on of any other business taxable 
inder Schedule D Cases I and II should be taken into account in computing the profits of the 
dusiness. For example, the following items should be taken into account in computing the profits 
of the business— 


- insurance commission to which an accountant becomes entitled in the course of the 
profession; 

- commission received in respect of business insurance contracts taken out by, say, a grocer 
(for example, if the premium paid has been reduced by the commission, by deducting only 
the net sum); 

- acashback received on a car purchased for business purposes (normally by reducing the cost 
of the car for the purposes of capital allowances). 


[6 In strict law commission earned for business introduced in the course of a trade or profession 
emains a taxable business receipt even where it is derived from a private transaction funded by 
he trader or professional person. For example, a travel agent may obtain commission for 
ooking a package holiday for himself and his family with a tour operator whose holidays he 
ells to the public. But, by concession, there may be excluded from taxable profits so much of 
iny such commission as does not exceed the maximum amount the trader or professional person 
‘ould reasonably have been expected to pass on to an arm’s length customer buying the same 
ervices or product. 


Case | and |Il—deductions 


17 Commission ete passed on to a customer, or otherwise forgone in the circumstances described 
n para 13 above, as an inducement to enter into a transaction is deductible if it is laid out wholly 
ind exclusively for the purpose of the trade or profession. The statutory test is very likely to be 
satisfied if the customer required the commission to be passed on as a condition of entering into 
he transaction or if the transaction was one between independent parties acting at arm’s length. 
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Presentation of information in tax return and/or accounts 


18 This paragraph applies to commission etc which is passed on other than by a separate 
payment and is to be regarded as a taxable receipt as described in para 13 above. In these 
circumstances, the calculation of the gross commission received and the amount passed on may 
not be a straightforward matter. Subject to the conditions described below, the commission 
applied in this way may be excluded from both commission income and commission expenses in 
the intermediary’s tax return. Those conditions are that either the customer required the 
commission to be passed on as a condition of entering into the transaction or the transaction 
was one between independent parties acting at arm’s length (see para 17 above). 


Case Vi—receipts 


19 Commission etc may sometimes be received by a person as consideration for introducing a 
customer to a supplier of goods or services, other than in circumstances where the commission 
would be taxable as income under Case I or II of Schedule D (see para-11. above) or as 
employment income (see para 25 below). Subject to para 20 below, if the commission arises 
under an enforceable contract, it should be brought into account as a taxable receipt in 
calculating the profit from the transaction under Case VI of Schedule D. 


20 A sum, however described, which is received by an ordinary retail customer as consideration 
for the purchase by the customer of goods or services should not be regarded as a taxable receipt 
in computing profits under Case VI. This is the case whether the payer is the provider of the 
goods or services or another party with an economic interest in ensuring the transaction takes 
place. 


Case Vi—deductions 


21 Where, in the circumstances described in para 19 above, some or all of the commission etc in 
question is passed on to the customer, a deduction is due where the customer requires the 
commission to be passed on as a condition of entering into the transaction or where for some 
other reason the payment is necessary to earn the commission. 


Building society distributions 


22 Cashbacks received from building societies are not required as’ distributions in respect of 
investments for the purposes of the Income Tax (Building Societies) (Dividends and. Interest) 
Regulations, SI 1990/2231. Building societies are not therefore required to deduct tax from 
mortgage cashbacks by virtue of those Regulations. 


D EMPLOYMENT INCOME 


23 The word “employee” means office holder or an employee. The word “earnings” defined in 
ITEPA 2003 s 62 includes such things as salaries, fees, wages and profits. 


24 It is a question of fact whether a sum within the scope of this statement is received in the 
capacity of employee/office holder or in some other capacity such as the purchaser of a policy, 
goods or services. This part of the statement covers only liability arising on earnings from 
employment and liability under the benefits code ITEPA 2003 s 63. In some circumstances 
liability to tax as employment income may arise under other provisions, such as the legislation 
dealing with termination and change payments. Those provisions should be considered even 
where there is no liability under the provisions considered here. y { 


Commission arising from, and discounts in connection with, goods, investments or 
services sold to third parties | 


25 Employees who receive, or are entitled to receive, commission (as earnings) from. their 
employment in respect of goods, investments or services sold to third parties are assessable 
under ITEPA 2003 s 62 on the ‘full amount of that commission. This is so whether or not the 


commission is passed on by them to the customer and whether the commission is paid by the 
employer or anyone else. 


26 Where an employee consents or directs. that commission. which, is. due from his or her 
employment should be either paid to the customer or anyone else, or invested for his or her own 
Denefit or the benefit of the customer or anyone else, that employee is assessable under ITEPA 
2003 s 62 on that commission (but see para 33 for circumstances where a deduction will be 
admissible). dem. > pt Ps he Sa 
27 Where the purchaser pays a discounted price, there is no tax liability on the employer if— 
~ the purchaser is not a member of the employee’s family or household; and’) | 
~ neither the employee nor any member of his or her family or household receives anything 
(money or benefits) in consequence. bay 10 29917 
If the purchaser is a member of the employee’s family or household, the provision of goods or 
services at a discount may constitute a taxable benefit for the employee. However, where the 
discounted price paid covers the cost of those goods or services to the provider, there;will be no 
taxable benefit. J isorioovbabae 29 owedseblesisq it 
In all cases the cost of providing goods or services is a question of fact: But where thewsale is of 
an insurance policy there will be no taxable benefit if the discount is no greater than the'sum 
of} IT 1B] 1 ie Sct te todebeseamentectt 
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the commission that would otherwise have been paid by the insurer on selling the policy to 
the third party; and 
the anticipated profit on the policy. 


yommission and discounts in respect of an employee's purchase of goods, investments or 
ervices from the employer 


8 Paragraphs 29 and 30 below are concerned with cases of commission arising from employ- 
nent. Where a commission is available to an employee on the same basis as it is available to 
1embers of the general public, it will not arise from the employment, Paragraph 31 is concerned 
jith tax charges under the benefits legislation. Where the commission or the net or discounted 
mount referred to within that paragraph is available on the same basis to members of the 
eneral public, no benefit will result. 


9 Employees who receive commission (from employment) in respect of their own purchase of 
oods, investments or services from the employer are liable to tax under ITEPA 2003 s 62 on the 
ull amount of that commission. Where such a commission is placed at the employee’s disposal 
ut the employee requests, permits or is required to accept that the commission is applied in 
ome way for his or her benefit, the commission remains liable to tax. 


0 Where an employee does not receive and is not entitled to receive, or to have applied for his or 
er benefit, a cash commission, but does receive from employment a right which has a monetary 
alue, a liability will arise on that value because that right counts as earnings within ITEPA 2003 
62. An example is the case where an additional amount is invested in an employee’s investment 
nd that investment can be disposed of or otherwise turned to account. 


1 Where an employee who is not in lower paid employment (see ITEPA 2003's 217) receives a 
ommission from, or pays a net or discounted amount to, the employer in respect of his or her 
urchase of goods, investments or services, the employee will be liable to tax on the benefit that 
as been provided. The charge to tax upon a net or discounted amount is calculated following 
1e principles described in para 27 above. The charge upon a commission, not otherwise 
hargeable to tax, is calculated by reference to the cost of its provision and will typically be the 
mount paid. 


ervices etc provided by persons other than the employer in return for commission, or for a net 
r discounted purchase price, may give rise to a charge calculated in the same way if the benefit 
; provided by reason of the employment. 


vashbacks 


2 Where an employee receives a cashback from his or her employer or a third party on the same 
asis as is available to members of the general public, no amount is chargeable to tax as 
mployment income if the cashback is received under a contract with the employer or third 
arty dissociated from the contract of employment, and the employee gives fair value for the 
ashback under that contract or by entering into some other contract with the employer or third 
arty. The cashback will then be neither earnings from employment (within ITEPA 2003 s 62) 
or a benefit (within ITEPA 2003 s 201). 


lowever, if in such circumstances the cashback is provided gratuitously and is received from the 
mployee’s employer, liability under the benefits code must be considered. 


Jeductions 


3 Where commission etc within the scope of this statement is taxable employment income, a 
laim for deduction in respect. of commission shared with, passed on to, or invested for the 
enefit of, some other party will be admissible if the employee is obliged to expend the sum 
holly, exclusively and necessarily in performing the duties of the office or employment. Such an 
bligation is likely to exist when the transaction falls within the normal framework of the 
mployer’s business and is a transaction between independent parties acting at arm’s length. 


AYE 


4 PAYE applies where commission etc is paid to an employee or on his or her behalf if it is 
ixable as employment income. This includes amounts relating to commission invested on behalf 
f the employee if the amount of the commission is taxable, Where commission or other taxable 
come is provided in the form of readily convertible assets rather than cash, PAYE applies 
nder ITEPA 2003 s 696. 


- CAPITAL GAINS TAX 


5 A cashback does not derive from a chargeable asset for capital gains tax purposes. No 
hargeable gain therefore arises on receipt of the payment. (A cashback does not include a cash 
ayment by a building society to members etc on take-over by, or conversion to, a bank; or by 
ther mutual organisations such as insurance companies or friendly societies on demutualisa- 
on.) 
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Life insurance and personal pensions 


Qualifying life insurance policies 


36 Where commission etc in respect of a policy holder’s own qualifying life insurance policy is 
received, netted off or invested, that policy will not be disqualified as a result of entitlement to 
that commission if the contract under which commission arises is separate from the contract of 
insurance. In practice, the Revenue will not seek to read two contracts as one in a way that would 
lead to the loss of qualifying policy status. 


37 Where a policy holder pays a discounted premium in respect of his or her own policy, the 
premium payable under the policy will be the discounted premium. It is this amount that must 
be used for the purposes of establishing whether the relevant qualifying rules are met. 


Calculation of chargeable event gains in respect of life insurance policies, capital 
redemption policies and life annuity contracts. 


38 Chargeable event gains are computed by reference to the premiums or lump sum considera- 
tion paid. The amount paid will be interpreted as follows— 


— where a policy holder pays a gross premium and receives commission etc in respect of that 
policy, the chargeable event gain is calculated using the gross amount paid without taking 
the commission received into account; ; 

— where an amount of commission etc is received or due under an enforceable legal right and 
subsequently invested in the policy, that amount is included as a premium paid when 
calculating the chargeable event gain; 

— where a policy holder nets off commission from an insurer in respect of his or her own 
policy from the gross amount of premium payable and the commission is not taxable as 
income on the policy holder, the chargeable event gain is calculated using the net amount 
paid to the insurer; 

— where a policy holder pays a discounted premium, the chargeable event gain is calculated 
using the discounted amount of premium paid; 

— where extra value is added to the policy by the insurer (for example by allocation of bonus 
units), the premium for the purpose of calculating the chargeable event gain is the amount 
paid by the policy holder without taking the extra value into account. 


Tax relief in respect of personal pension contributions 


39 Tax relief for contributions to personal pension schemes is due in respect of “a contribution 
paid by an individual”. The amount of the contribution will be interpreted as follows where the 


contract under which the commission arises is separate from the personal pension scheme 
contract— 


— where a contributor pays a gross contribution and receives commission in respect of that 
contribution, tax relief is given on the gross amount paid without taking the commission 
received into account; 

— where an amount of commission is received by, or is due under an enforceable legal right to, 
the contributor and subsequently invested in the personal pension that gave rise to the 
commission, tax relief is given on that amount; 

~ where a contributor deducts commission in respect of his or her own pension contribution 
from the gross amount payable, relief is due on the net amount paid; 

~ where a contributor pays discounted contributions, tax relief is due on the discounted 
amount paid; 

~ where extra value is added to the policy by the insurer (for example by allocation of bonus 


units), relief is due on the amount paid by the contributor without taking the extra value 
into account. ih 


40 If commission were to be rebated to the contributor under the same contract as the personal! 
pension contract, this would be an unapprovable benefit (since it would involve leakage of the 


peusigg fund to the member) which would jeopardise the tax-approved status of the arrange- 
ment. 


41 The consequences of paying commission on transfers between tax-approved pension schemes 
may be different from those outlined if such payment is effectively a benefit not authorised by 
the rules of the pension scheme. Alternatively, the misrepresentation as an annual premium o! 
any premium applied to new pensions business so that a higher rate of rebated commission is 
generated will call into question the bona fides of the pension arrangement and jeopardise its 
approval from inception. 

Commentary—Simon’s Taxes B8.606, E4.403. 


Note—This statement is as it appears in HMRC’s Statements of Practice (March 2009). 2 AS IATIOA 


2 Aews iris 


may sidesg 


SP 1/98 (25 March 1998) Tax treatment of expenditure on films as 


Note—This statement was withdrawn in April 2003. See now the IR Business Income Manual 56000-56500). (10K 
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P 2/98 (24 August 1998) Business by telephone 


otes—This statement has been superseded by SP 2/03. 


PP 4/98 (16 November 1998) Application of loan relationships, 
oreign exchange and financial instruments legislation to partnerships 
yhich include companies 


ote—This statement superseded SP 9/94 with effect for accounting periods ending after 31 March 1996 and was classified 
as obsolete by IR 131 (August 2003). For company accounting periods beginning on or after October 2002, see FA 1996 
ss 87, 87A, Sch 9 paras 19 and 20 and FA 2002 Sch 26, paras 49 and 50. 


IP 5/98 (80 November 1998) Venture capital trusts and the enter- 
rise investment scheme—value of “gross assets” 


ote—This statement, which superseded SP 7/95, was superseded by SP 2/00 and classified as obsolete by IR 131 Supp 
(November 2000). 


PP 6/98 (80 November 1998) Enterprise investment scheme, ven- 
ire capital trusts, capital gains tax reinvestment relief and business 
xpansion scheme—loans to investors 


YTRODUCTION 


The rules for the enterprise investment scheme, venture capital trusts, the business expansion 
heme, and capital gains tax reinvestment relief each make provision for the tax relief in 
aestion to be withdrawn (or to be unavailable) in certain circumstances where a loan is made to 
© investor or to an associate of the investor. 


The circumstances in which these rules apply are where the loan would not have been made, or 
ould not have been made on the same terms, if the investor had not made the investment in the 
ares for which the relief was to be claimed, or had not been proposing to make that 
vestment. This statement explains HMRC’s understanding of the way in which the provisions 
erate, and gives examples of instances where the rules have effect to deny or withdraw relief 
id of instances where they do not. 


PPLICATION 


The way in which these rules are applied in any particular case will depend on the precise facts 
id circumstances. However, in looking to see whether a given loan falls within the scope of the 
gislation, HMRC’s primary concern will be with the reason why the lender made the loan 
ther than why the borrower applied for it. The rules do not necessarily have effect to deny or 
ithdraw relief just because a loan is used to finance the acquisition. Moreover, if the lender 
arns that the purpose, or one of the purposes, of the loan application is the financing of the 
quisition, that does not necessarily mean that the rules have effect to deny or withdraw relief. 
he test is whether the lender makes the loan on terms which are influenced by the fact that the 
rrower, or an associate of the borrower, has acquired, or is proposing to acquire, the shares. 
The rules would not have effect to deny or withdraw relief where a person proposing to acquire 
lares receives a loan from a bank, if the bank would have made a loan on the same terms to a 
milar borrower who was intending to use it for a different purpose. But if, for example, a loan 
made on a specified security which consists of, or includes, the shares in question, it would be 
1e which would not otherwise have been made on the same terms. In such a case, the loan 
ould be linked with the shares, and the investor would not qualify for relief in respect of them. 
his would apply only where the shares, or any rights associated with them, are specified as all or 
urt of the security. It would not apply, for example, in any case where the lender had recourse 
rainst the borrower’s assets generally. 

In considering the terms of any particular loan, HMRC will have regard to such features as the 
ialifying conditions which must be satisfied by the borrower, the existence of incentives or 
snefits offered to the borrower, the time allowed for repayment, the amount of repayment and 
terest charged, the timing of interest payments, and the nature of the security pledged. 


OTE 


The business expansion scheme came to an end for new investment at the end of 1993, and 
pital gains tax reinvestment relief is not available for shares acquired after 5 April 1998. 


mmentary—Simon's Taxes E3.149, E3.211. 
te—This statement superseded SP 3/94. 
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SP 7/98 (30 November 1998) Enterprise investment scheme, ven: 
ture capital.trusts and capital gains tax reinvestment relief—locatior 
of activity . - 

Note—This statement, which superseded SP 2/94, is itself superseded by SP 3/00. 


SP 8/98 (18 December 1998) Business by telephone: East Kilbride 
call centre | 
Note—Superseded by SP 3/03 (September 2003) which was itself superseded by SP 1/05 (April 2005). 


SP 1/99 (28 January 1999) Self-assessment enquiries. and capita 
gains tax valuations 


Self-assessment enquiries—TMA 1970 ss 9A, 12AC: enquiries remaining open after expiry 0 
the period within which a notice of enquiry may be issued solely because of an unagreec 
valuation for capital gains tax purposes. The following statement of practice applies where, 11 
the case of an enquiry into a return made under TMA 1970 ss 8, 8A, 1ZAA— 


— an officer of the Commissioners for HMRC has given notice under TMA 1970 ss 9A(1) 0 
12AC(1) of his intention to enquire into that return; and 

— the enquiry remains open after the expiry of the period within which that notice had to b 

issued (“enquiry period”); and 

the enquiry remains open solely because of an unagreed valuation for capital gains ta: 

purposes. 

In such circumstances HMRC will not, as a matter of practice, raise further enquiries int 

matters unrelated to the valuation or the capital gains tax computation unless the circumstance 

are such that, had the enquiry already been completed, an officer of the Commissioners fo 

HMRC could have made a discovery within the meaning of TMA 1970s 29. This practic 

applies only to valuations for capital gains tax purposes in respect of individuals, partnership 

and trusts. 

This practice does not alter or fetter HMRC’s right to ask further questions or make additiona 

enquiries on matters in connection with, or consequential to, the obtaining of the, valuatio1 

which were not raised when the valuation. was first referred to the shares yaluation division o 

the valuation office agency. 


Commentary—Simon's Taxes A6.103. 


SP 2/99 (31 March 1999) Monthly savings in investment funds 


INTRODUCTION 


1 This statement of practice explains where HMRC will accept simplified capital gains ta 
computations from individuals who have disposed of shares or units in investment funds whic’ 
they acquired through monthly savings schemes before 6 April 1999. The investment fund 
concerned are authorised unit trusts (AUTs), approved investment trusts (AITs),, and open 
ended investment companies (OEICs) incorporated in the UK. For capital gains tax purpose: 
each sub-fund of an AUT which is an umbrella scheme is regarded as an AUT in its own right 
and the umbrella scheme itself is not regarded as an AUT. Similarly, each sub-fund of an OEIC 
which is an umbrella company is regarded as an OEIC in its own sight, and the umbrell 
company itself is not regarded as an OEIC. i gilllibec . 


gflizadesc noc! 
2 Where taxpayers ask for the practice to apply, the number of calculations needed to:determin 
their capital gains tax liabilities for the units or shares they acquired through their saving 
scheme which qualify for indexation allowance will be substantially reduced. This statemen 


does not affect the rights of taxpayers who wish to submit computations made on the normé 
statutory basis. bs 


3 Although the statement covers a wide variety of circumstances, its basic approach is simple. ] 
applies where an investor saves a fixed sum each month and makes no withdrawals, or onl 
relatively small withdrawals, In these cases, the total of an investor’s monthly investments in th 
fund during its accounting year will be added to the total of any distributions’ or othe 
allocations of income which are reinvested in the fund on his or her behalf in the accountin 
year. Any small withdrawals made in that accounting year will be deducted. The resulting figur 
will be treated for capital gains tax purposes as if it had formed a single investment made on 

date on which the seventh monthly investment is made. Suppose, for example, an investor in'a 
AUT saves £50 on the seventh of each month, that no distributions or other income allocation 
are reinvested in the fund on his or her behalf, and that the AUT has an accounting year endin 
on 31 December. Capital gains tax computations will be made as if the taxpayer had made 
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igle investment of £600 on 7 July. As a result, only one computation will be needed for the 
vestments in the fund in that year, instead of twelve. 


[HO CAN ASK FOR THIS PRACTICE TO APPLY? 


Individuals who entered before 6 April 1998 into a monthly savings scheme to invest regular 
onthly sums in an AUT, AIT or OEIC, and dispose of investments on or after 6 April 1988. 
1e practice can be applied in respect of monthly sums invested during those accounting years 
the, fund concerned which ended before 6 April 1999. The practice cannot be applied in 
spect of monthly sums invested during accounting years which end on or after 6 April 1999, 
id the capital gains tax computations for investments made in those periods must be calculated 
| the normal statutory basis. 

The appendix at the end of this statement provides an example of a capital gains tax 
mputation where the disposal in question is made by an investor some years after 6 April 1999 
‘income units in an AUT which were acquired through a savings scheme that began before 
April 1998. The example illustrates how the practice is used for the period for which it is 
pieabis and how the computations are made for the period for which the practice does not 
ply. 


OW SHOULD THE TAXPAYER MAKE THE REQUEST? 


Taxpayers must write to their tax offices not later than twelve months after 31 January 
lowing the end of the first tax year in which they dispose of units or shares acquired via 
onthly savings schemes, and— 


the resulting gains, together with any other gains made in the year, exceed the capital gains 
annual exempt amount for that year; or 

the disposal proceeds together with the proceeds of their other disposals exceed twice the 
annual exempt amount; or 

their other disposals in the year give rise to net losses. 


Where a taxpayer has monthly savings schemes in more than one AUT, AIT or OEIC, 
plications for this practice to apply should be made separately for each trust. or company. 
here a taxpayer has more than one monthly savings scheme in the same AUT, AIT or OEIC, 
> application will cover all those schemes, and this practice will apply as if they formed a single 
1eme. 

Some savings schemes allow an investor to make a single monthly payment which is split 
tween different trusts or companies. If so, the statement will apply as if there were separate 
yings schemes for each trust or company concerned. Thus, an investor who saves £200 a 
onth, with £100 allocated to XYZ growth unit trust and £100 to XYZ income unit trust, will 
treated as having two separate schemes for £100 a month each. 


Some savings schemes allow investors to vary the fund in which their monthly contributions 
> invested. An investor who changes the fund in which his or her contributions are invested 
ll be regarded for these purposes as having ceased contributing under one savings scheme and 
ving started a new scheme. This treatment also applies in cases where investors switch their 
ntributions between different sub-funds of an umbrella AUT or OEIC. 


HAT WILL THE SIMPLIFIED COMPUTATION APPLY TO? 


The rules described below will apply in calculating the gain on the disposal of units or shares 
the year of assessment to which the application relates. Where the disposal is a part-disposal, 
> rules will also apply in determining gains on later disposals of units or shares acquired via 
> savings scheme, subject to the taxpayer’s right to revert to the statutory basis. A taxpayer 
10 has exercised his or her right to revert to the statutory basis for a particular savings scheme 
ry not benefit for a second time from the simplified rules for that scheme. 


Some taxpayers may have units or shares in a monthly savings scheme for a particular AUT, 
T or OEIC and other units or shares in the'same AUT, AIT or OEIC which are acquired by, 
example, separate lump sum investment. The practice described in this statement will apply 
ly to the units or shares held in the monthly savings scheme. Any gain on units or shares 
quired in other ways will be computed according to normal capital gains rules as if those units 
shares formed a holding separate from those acquired through the monthly savings scheme. 


1E APPROACH OF THE SIMPLIFIED COMPUTATIONS 


The general approach treats all investments and withdrawals made in a year during the 
time of the savings plan as though they were made in a single month of that year. 


The year will correspond to the accounting year of the fund. This may not always be exactly 
elve months, because for some funds the date to which accounts are drawn up varies slightly 
ym year to year. For example, the accounting date may be set as the second Thursday in 
vember (irrespective of the day of the month on which it falls). Apart from such small 
riations, special rules will apply when the accounting date is changed. These are described 
er. 


SdS 


Re i a al 


SP 2/99 Statements of Practice issued after 18 July 1978 11606 


14 In the straightforward case where an investor makes regular monthly contributions through- 
out the accounting year, investments and withdrawals will be treated as made on the day on 
which the seventh monthly investment in the accounting year is due. The calendar month in 
which that day falls is referred to in this statement as “the seventh month”. 


15 Where distributions are automatically reinvested to acquire further shares or units, or where 
the investor uses the savings scheme to acquire accumulation units in an AUT or accumulation 
shares in an OEIC, the distribution or allocation of income will be treated as invested on the day 
on which it is credited to the trust or company on the investor’s behalf. No adjustment will be 
made for equalisation. The day on which the investment is treated as made for the final 
distribution in the accounting year of the trust or company will be determined as follows— 


—  Incases where distributions are automatically reinvested in the trust or company to acquire 
further units or shares on the investor’s behalf, the final distribution for an accounting year 
will be credited after the end of that accounting year. This means that final distributions for 
an accounting year will be regarded for these purposes as reinvested in the following 
accounting year. 

— Inthe case of accumulation units or shares, on the other hand, the final allocation of income 
in respect of an accounting period becomes part of the capital property of the AUT or 
OEIC concerned with effect from the end of the accounting year in question. 


Example 1 


(a) An accounting year starts on 1 January 1996. 

(b) The taxpayer subscribes £100 a month throughout the accounting year in income units in 
an AUT, on the sixth of each month. 

(c) The final distribution for the accounting year ending on 31 December 1995 is £25, the 
interim distribution for the new accounting year is £27, and the final distribution for the 
new accounting year is £30. The distributions are automatically reinvested in the AUT to 
acquire further units on the taxpayer's behalf. 


In calculating the indexation allowance, the taxpayer will be treated as having made a single 
investment of £1,252 on 6 July 1996. 


Example 2 


(a) An accounting year starts on | January 1996. 

(b) The taxpayer subscribes £100 a month in accumulation shares in an OEIC throughout the 
accounting year, on the sixth of each month. 

(c) The final distribution for the accounting year ending on 31 December 1995 is £25, the 
interim distribution for the new accounting year is £27, and the final distribution for the 
new accounting year is £30. 


In calculating the indexation allowance, the taxpayer will be treated as having made a single 
investment of £1,257 on 6 July 1996. 


Example 3 


(a) An accounting year starts on 20 January 1995 and ends on 19 January 1996. 

(b) The taxpayer subscribes £100 a month throughout the accounting year in shares in an 
AIT, on the sixth of each month. 

(c) The final distribution for the accounting year ending on 19 January 1995 and the interim 
distribution for the new accounting year are £50 in aggregate and are automatically 
reinvested in the AIT to acquire further shares on the taxpayer’s behalf. 


The first monthly contribution in the new accounting year is made on 6 February 1995, and 
the seventh on 6 August 1995. In calculating the indexation allowance, the taxpayer will be 
treated as having made a single investment of £1,250 on 6 August 1995. 


PRE-1982 HOLDINGS 


16 When calculating capital gains tax and indexation on the statutory basis, pre-1982 holdings 
(acquisitions made on or before 31 March 1982) are treated as a separate pool from the 
post-1982 pool (acquisitions between | April 1982 and 5 April 1998), This will also apply for the 
purposes of the special treatment provided by the practice described in this Statement. 
Indexation will be calculated for two separate pools and any withdrawals will be treated as 
disposals of units or shares from the post-1982 pool first, and when that is exhausted, from the 
pre-1982 pool. This is in accordance with the existing LIFO (last-in, first-out) rules. The practice 
will not apply to the pre-1982 holding. Where an accounting year straddles 31 March 1982, the 
practice will apply as if regular saving began in April 1982, in accordance with para 17 below. It 
will not apply to investments and withdrawals up to 31 March 1982. on ig ail 
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17 Where an investor begins regular saving part-way through an accounting year, his:or het 


investments and any withdrawals in that period will be treated as made on the date of: the last 
monthly contribution in the accounting year. priadots| 
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INAL YEAR OF MONTHLY SAVING 


3 In the accounting period in which regular monthly saving stops, investments will be treated as 
jade on the date of the last regular contribution or, if earlier, in the seventh month. 


INE-OFF EXTRA SAVINGS 


) An investor may sometimes make extra payments into his or her savings scheme in addition 
) the regular monthly commitment. If, in any month, the extra payment is not more than twice 
le regular monthly commitment, it will be treated in the same way as the regular monthly 
ings (and so, in the normal case, as if it were made in the seventh month). If the extra 
ayment exceeds twice the monthly commitment, it will be treated as made in the calendar 
onth in which it is actually made. 

) In some AITs, arrangements for one-off savings are kept separate from the monthly savings 
hemes. Where that happens, the practice will not apply to shares acquired by one-off savings. 


NCREASES IN MONTHLY SAVINGS LEVEL 


| Some investors may increase their monthly savings commitments. If the increase occurs after 
ie seventh month in an accounting year, the extra savings will be deemed to be made at the 
sginning of the next accounting year, and indexation, where available, runs from the seventh 
onth for that following year. 


Example 4 


(a) The accounting year coincides with the calendar year, so that the seventh month is July. 

(b) From January to August 1990, the taxpayer saves £50 a month. 

(c) From September 1990, the taxpayer saves £100 a month. 

(d) The final distribution for 1989, which is automatically reinvested, is £50. There is no 
interim distribution. 


The taxpayer will be deemed to have made a single investment of £650 in July 1990. The extra 
£200 invested between September and December 1990 will be deemed to be invested in 
January 1991, and added to the investments made in 1991. Indexation will be given on this 
amount from July 1991 until April 1998. 


IITHDRAWALS AND PART-DISPOSALS 


? Savings schemes often allow taxpayers to make withdrawals. Where the withdrawals in any 
counting year do not exceed one quarter of the total amount of regular savings made in that 
counting year, the withdrawal or withdrawals will not be treated as involving a disposal, but 
ie amount invested in the accounting year will be reduced by the amount withdrawn. 


3 Where withdrawals in any accounting year exceed one quarter of the total amount of regular 
vings made in the accounting year, the practice does not apply to savings made in that year. 
owever, provided the necessary conditions are satisfied, the practice applies to earlier and later 
counting years. 

1 Under some AIT savings schemes, an investor wishing to realise part of a holding has to 
ake his or her own arrangements to sell the shares because the scheme does not offer a facility 
) dispose of shares. In such cases, the practice will apply to part-disposals of shares acquired 
a the scheme in the same way as to withdrawals. If at the time of a disposal prior to 6 April 
/98 the investor also has shares acquired outside the scheme, the disposal will be treated, so far 
; possible, as being of those other shares. For disposals after 5 April 1998, the normal capital 
1ins tax rules apply to identify the shares which are disposed of. 


ART DISPOSALS BEFORE 6 APRIL 1988 


» Where there was a part disposal before 6 April 1988 and the gain either was assessed or would 
ive been calculated on the statutory basis under paras 23 or 27 of this statement had the 
‘actice applied at the time, the simplified rules will apply to investments and withdrawals made 
om the start of the accounting year following the accounting year in which the last such part 
sposal took place. 


HORT-TERM INVESTORS 


) This practice does not apply where fewer than seven months’ regular savings are made. 


IISSED MONTHS 


] Some savings schemes allow taxpayers to miss a month of regular saving. This practice will 
yply in the normal way to any accounting year in which the taxpayer misses only one regular 
ayment. If more than one payment is missed in an accounting year the practice will not operate 
r investments and withdrawals in that accounting year. However, if the necessary conditions 
e satisfied, it will apply for earlier and later accounting years. 


SdS 


SP 2/99 Statements of Practice issued after 18 July 1978 11608 
cll cl lh emia dee 


NON-STANDARD PERIODS OF ACCOUNT 


28 Sometimes an AUT, AIT or OEIC may draw up accounts for a period which is Jess than, or 
greater than, a year. This will often apply for the first accounting period, and a non-standard 
period of account will also arise if the accounting date is changed. In these circumstances, 
special rules apply— 5 

(a) if the period of account is less than seven months, investments and withdrawals will be 
treated as made on the date of the last regular contribution in the period; 

(b) if the period is at least seven months but does not exceed twelve months, investments and 
withdrawals will be treated as made in the seventh month (as defined in para 14 above); 

(c) if the period exceeds twelve months, it will be subdivided. The first twelve months will be 
treated as if they formed an accounting year, and investments and withdrawals in them will 
be treated as made in the seventh month. Investments and withdrawals in the remainder of 
the period will be treated as made on the date of the last regular contribution in the period. 


These special rules will not apply where there is a change of accounting date in accordance with 
a routine formula which merely reflects a variation of the kind referred to in para 13. 


LOSS OF APPROVED INVESTMENT TRUST STATUS 


29 Investment trusts have to be approved each year by HMRC. This practice will not apply for 
an accounting period for which approval is not obtained. But, provided the necessary conditions 
are satisfied, it will apply for earlier or later periods for which approval is given. 


INTERACTION WITH YEARS OF ASSESSMENT 


30 An accounting year is unlikely to coincide with a year of assessment. When a taxpayer 
completes his or her return it may not yet be certain that all the conditions for the operation of 
this practice will be satisfied for the accounting year straddling the end of the year of assessment 
concerned. In such circumstances, the return should be completed on the assumptions that— 


(a) monthly savings will continue at the level applying at the end of the year of assessment; and 
(b) there will be no withdrawals or one-off extra savings in that part of the straddling 
accounting year which falls after the year of assessment. 


31 The treatment described in para 22 above can be applied only if withdrawals in that part of 
the straddling accounting year which falls within the year of assessment concerned do not 
exceed total savings in that part of the straddling accounting year. If it turns out that the 
conditions for the practice to apply are not, in fact, satisfied in the second part of the straddling 
accounting year, the treatment of any investments and withdrawals made in the earlier part of 
the straddling accounting year will not be disturbed. 


TRANSFERS OR MERGERS OF FUNDS 


32 An investor may enter into a monthly savings scheme with an AUT, AIT or OEIC whose 
business is later transferred to, or merged with, another trust or company. On the transfer or 
merger the investor's old units or shares will generally be cancelled, and replaced with units or 
shares in the new trust or company. Where TCGA 1992 s 136 applies in such cases the investor is 
treated for capital gains tax purposes as not disposing of his or her original units or shares, or 
acquiring replacement units or shares in the new trust or company. Instead, the new units or 
shares are treated as having been acquired at the same times, and for the same amounts, as the 
original units or shares. 


33 If, where TCGA 1992 s 136 applies to the investor’s holding on the transfer or merger, the 
investor continues to make the same regular monthly payments to the néw fund, this practice 
applies as though no transfer or merger had taken place. The new trust or company may, 
however, have a different accounting date from the old trust or company. If so, the period from 
the last accounting date of the old fund, to the next accounting date-of the new-fund, may—so 
far as the investor is concerned—qbe treated simply as a non-standard period of account to which 
para 27 above applies in relation to the continuing contributions. If, on the other hand, TCGA 
1992's 136 does not apply on the transfer or merger, the investor is treated as disposing of his or 
her units or shares for capital gains tax purposes, and starting a new scheme with the new trust 
or company at that time. In such cases paras 18 and 17 of the statement will apply instead. 
SEY} ACG Cre 


APPENDIX 
Example 


: iF ¥90D SINE os 
Mary enters into a monthly savings scheme in September 1995 in which she invests £100 a 
month on the first of each month in income units in an AUT. No distributions or other 
income allocations are reinvested in the fund on her behalf. The accounting year’ of the unit 
trust begins on | July each year and ends on 30 June in the following year, She makes her last 
payment, in April 2002, and disposes of all her units.on 25..May 2004, having made no 
withdrawals and no additional investments in the fund in the meantime. .. vent hide: rigeq 


The tables below show the prices she paid for:the units she purchased under: the:scheme; and 
the number of units purchased. roi yviqas Ii diybeneise cs 
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Month Price (p) Units Month Price (p) Units 

sep 1995 8822 261.64 Jan 1999 58.61 170.62 
Jct 38.71 258.33 Feb 60.14 166.28 
Nov 39.30 254.45 Mar 59.59 167.81 
Dec 39.98 250.13 Apr 60.62 164.96 
an. 1996 38.26 261.37 May 61.57 162.42 
seb 37.01 270.20 June 62.44 160.15 
Mar 37.95 263.50 July 62.87 159.06 
\pr 39.43 253.61 Aug 63.54 157.38 
lay 40.62 246.18 Sep 62.10 161.03 
une 40.87 244.68 Oct 60.56 165.13 
uly 41.79 239.29 Novy 59.62 167.73 
\ug 42.65 234.47 Dec SPI 168.72 
ep 43.08 232313 Jan 2000 60.28 165.89 
det 42.81 233.59 Feb 61.37 162.95 
Nov 42.92 232.99 Mar 62.84 159.13 
Yec 44.05 227.01 Apr 64.15 155.88 
an 1997 46.43 215.38 May 65.06 Toe .0) 
‘eb 47.11 B22 June 68.32 146.37 
iar 47.34 211.24 July 70.14 142.57 
\pr 48.93 204.37 Aug 71.28 140.29 
ay 49.62 201.53 Sep 73.81 135.48 
une 47.33 211.28 Oct 74.00 135.14 
uly 46.87 213.36 Nov 74.81 133.67 
\ug 46.69 214.18 Dec 74.97 133.39 
ep 48.31 207.00 Jan 2001 75.33 [S2F75 
Yet 50.15 199.40 Feb 76.41 130.87 
Nov 51.41 194.51 Mar 77.99 128.22 
ec 52.60 190.11 Apr 78.45 127.47 
an 1998 52.88 189.11 May 78.42 iw peey 
‘eb 53.15] 188.08 June 79.61 125.61 
Alar 53.10 188.32 July 80.15 124.77 
\pr 54.63 183.05 Aug 82,22 121.62 
Aay 53.96 185.32 Sep 83.58 119.65 
une 53.85 185.70 Oct 83.10 120.34 
uly 54.29 184.20 Nov 83.85 119.26 
\ug 55.62 179.79 Dec 84.07 118.95 
ep 55.81 179.18 Jan 2002 85.21 117.36 
Yet 56.78 176.12 Feb 86.32 115.85 
Nov 57.18 174.89 Mar 87.19 114.69 
ec Si a3 L322 Apr 88.04 113.58 


The total number of units Mary has acquired through the scheme was 14,319.44 at a total cost 
of £8,000, and when she sold them the price she obtained for each unit was 101 pence. The 
consideration she received was, therefore, £14,462.63. We want to calculate the amount of the 
gain of £6,462.63 which is chargeable. 


CALCULATION 


This is done in a number of steps. 

The first step is to split the units acquired after 30 June 1998—which is the last day of the final 

accounting year for which the practice can be applied—into batches according to the number 

of years’ taper relief for which they qualify. The gain, and the amount of it which is 

chargeable, is then calculated in each case. 

(a) The 1311.68 units acquired from | June 2001 to 1 April 2002 inclusive do not qualify for 
taper relief, as they were not business assets and Mary had held them for less than three 
complete years when she disposed of them. 


_ The consideration received for these units was 
1311.68 x £1.01 = £1,324.80 
The cost of these units was £1,100.00 


The chargeable gain is” £224.80 
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(b) The 1613.74 units acquired from | June 2000 to | May 2001 inclusive were held by Mary 
for three complete years before she disposed of them. They therefore qualify for three 
years’ taper relief as non-business assets. This means that 95 per cent of the gain is 


chargeable. 
The consideration received for these units was 
1613.74 x £1.01 = £1,629.88 
The cost of these units was £1,200.00 
The gain is £429.88 
The tapered gain is £408.39 


(c) The 1936.75 units acquired from 1 June 1999 to 1 May 2000 inclusive were held by Mary 
for four complete years before she disposed of them. They therefore qualify for four years’ 
taper relief as non-business assets. This means that 90 per cent of the gain is chargeable. 


The consideration received for these units was 


1936.75 x £1.01 = E9501 2 
The cost of these units was £1,200.00 
The gain is £756.12 
The tapered gain is £680.51 


(d) The 1899.49 units acquired from 1 July 1998 to 1 May 1999 inclusive were held by Mary 
for five complete years before she disposed of them. They therefore qualify for five years’ 
taper relief as non-business assets. This means that 85 per cent of the gain is chargeable. 


The consideration received for these units was 


1899.49 x £1.01 = £1,918.48 
The cost of these units was £1,100.00 
The gain is £818.48 
The tapered gain is £695.71 


The second step is to apply the practice for those accounting years of the fund for which it can 
be used. These are the periods ending on 30 June 1996, 30 June 1997, and 30 June 1998. 

The rule given in para 17 of the statement provides that the units Mary acquired in the 
accounting year of the fund which ended on 30 June 1996 are treated as though she acquired 
them on the date she made her last contribution in that period, namely 1 June 1996. The 
seventh month rule applies for the accounting years ending on 30 June 1997 and 30 June 1998. 
So Mary is treated as acquiring— 


— 2564.09 units on | June 1996 for £1,000; 
— 2655.55 units on | January 1997 for £1,200; and 
— 2338.14 units on | January 1998 for £1,200. 


The third step is to calculate the gain on these 7557-78 units and how much of it is chargeable. 
As these units were all acquired (or are treated as acquired) before 6 April 1998, they are 
pooled together for capital gains tax purposes. They qualify for indexation allowance to April 
1998, and also for a year’s head start for taper relief purposes, as Mary is treated as holding all 
of them on 17 March 1998. 


The consideration received for these units was: 


7557.78 X £1.01 = £7,633.36 
The cost of these units was £3,400.00 
The unindexed gain is ; £4,233.36 
The indexation allowance in respect of these units is £149.40 
The indexed gain is iy £4,083.96 


The number of complete years after 5 April 1998 for which these units are held is six years. 
The effect of the one-year head start is that they qualify for seven years’ taper relief. The units 
are not business assets for taper relief purposes. This means that 75 per cent of the gain is 
chargeable. 
The tapered gain is: £3,062-97 —— 


(The HMRC help sheet IR 284 “Shares and capital gains tax” gives details of how to calculate 
the indexation allowance on a disposal of shares or units in a pool. You can obtain a copy 
from the HMRC Orderline by telephoning 0645 000404, writing to PO Box 37, St Austell, 
Cornwall PL25 SYN, e-mailing saorderline.ir@gtnet.gov.uk, or faxing 0645 000604.) » 
The final step is to sum— pee BO.T 


- 


£224.80 SS a 
£408.39 is deogisio ond] 
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£680.51 
£695.71 
£3,062.97 


£5,072.38 


So the amount of the gain which is chargeable is £5,072.38. 


The amount of capital gains tax that Mary will actually have to pay for the year of assessment 
2004-05, if any, will depend on a number of factors, including the value of the annual exempt 
amount at that time, the aggregate amount of chargeable gains which accrue to her in that 
year, the amount of any allowable losses that she has available to set against untapered gains, 
and the amount of her taxable income. The HMRC booklet CGT1 “Capital gains tax—an 
introduction”, which is available from any tax enquiry centre or tax office, provides further 
details about the basic capital gains tax rules for individuals. 


Note—This statement supersedes SP 2/97 from 31 March 1999. 


SP 3/99 (31 August 1999) Advance pricing agreements (APAs) 


GENERAL 


| This statement of practice provides detailed guidance about how HMRC interprets FA 1999 
3s 85-87, which provide for advance pricing agreements (APAs) and how it intends applying this 
legislation in practice. 

2 APAs aim to assist businesses in determining complex transfer pricing issues. These may arise 
in applying the arm’s length principle in accordance with domestic legislation, with the guidance 
provided by the “Transfer pricing guidelines for multinational enterprises and tax administra- 
ions” (the “OECD transfer pricing guidelines”) published by the Organisation for Economic 
Co-operation and Development (OECD), and with any arrangements made with foreign 
zovernments with a view to affording relief from double taxation (DTAs). 


3 APAs allow complex transfer pricing issues to be resolved on a prospective basis. They can 
provide solutions to situations where there is considerable difficulty or doubt in determining the 
method by which the arm’s length principle should be applied. In such cases, even though the 
srocess of reaching an agreement can require significant resources, an APA may prove more 
ficient than the retrospective examination of major transfer pricing issues and may allow the 
usiness to predict tax liabilities with greater certainty. 

4 APAs made for the purposes of FA 1999 s 85 are written agreements between a business and 
he Commissioners for HMRC which determine a method for resolving transfer pricing issues in 
idvance of a return being made. When the terms of the agreement are complied with, they 
jrovide assurance that the treatment in accordance with the agreement of those transfer pricing 
ssues will be accepted by both the Revenue and the business for the period covered by the 
igreement. 


TRANSFER PRICING ISSUES 


5 FA 1999 s 85(2) sets out the transfer pricing issues which can be the subject matter of an APA. 
An APA can resolve questions relating to two broad situations giving rise to transfer pricing 
ssues— 

a) Transfer pricing between separate business enterprises where questions may arise as to the 
jetermination of the arm’s length provision under the rules at TA 1988 s 770A, Sch 28AA;; this 
natter is covered by s 85(2)(d), (e). 

b) Transfer pricing between parts of one business enterprise operating in more than one country 
where questions may arise as to the taxable income to be recognised in any such part. These 
natters are covered by s 85(2)(a), (4), (c). 

in the latter case, the relevant subsection is determined by whether a DTA applies and the 
ocation of the parts of the enterprise. Where no DTA applies, the attribution of income to part 
of a non-resident enterprise operating in the UK is specifically covered by s 85(2)(a), and income 
irising outside the UK from part of a resident enterprise is specifically covered by s 85(2)(c); 
where a DTA applies and income is attributable to a permanent establishment, these matters are 
specifically covered by s 85(2)(4). 

5 There may be a question as to the extent to which the scope of an APA extends to include 
‘onsideration of whether a permanent establishment (“PE”) of an enterprise exists. Subsec- 
ion (2)(b) is predicated on the existence of a PE and so it follows that matters under that 
subsection are agreed on the basis that a PE exists. What the legislation does not specifically 
srovide for is a determination that a PE does not exist. In applying for an APA, therefore, in 
sircumstances where the applicant is concerned that the Revenue might deem that a foreign 
issociate has.a PE in the UK in relation to the issues covered by the APA, the applicant can raise 
he matter with a view to including as part of the APA a determination that the income to be 
ittributed to the potential PE is nil. 


SdS 
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UNILATERAL OR BILATERAL APPLICATIONS? 


7 An APA may remain limited to a binding agreement between a UK business and HMRC in 
accordance with FA 1999 s 85—this is referred to as a “unilateral APA”. However, a unilateral 
APA can provide only a partial resolution of cross-border transfer pricing issues because, 
although it confirms the tax treatment in the UK, it does not determine how the issues are to be 
resolved in the other country involved. Consequently, it does not eliminate the risk of double 
taxation in relation to the transfer pricing issues it addresses. In order to achieve that 
comprehensively in the case of cross-border transfer pricing issues where a DTA exists between 
the UK and the other country containing a mutual agreement procedure article, HMRC would 
have to reach agreement also with the tax administration of the other country— this is referred 
to as a “bilateral APA”. 


8 HMRC encourage applications for bilateral APAs in relation to cross-border transfer pricing 
issues. Bilateral arrangements offer an assurance that the method for dealing with the transfer 
pricing issues covered in the APA will be accepted by the tax administrations of both countries, 
thus avoiding potential double taxation. Where an APA application affects a’ country with which 
the UK has a DTA containing a mutual agreement procedure article, HMRC will generally 
invite the treaty partner to participate under that procedure (and any relevant domestic 
arrangements governing APAs that the treaty partner may itself have) in order to,endeavour to 
resolve difficulties or doubts as to the interpretation or application of the DTA by mutual 
agreement. If after a specified period the treaty partner has not indicated a desire to participate, 
or despite wishing to do so is unable to commit to proceeding within a reasonable timescale, or 
for some other reason it is not possible to reach agreement On a bilateral process, HMRC will be 
prepared to consider a unilateral APA. { 


9 Nevertheless, HMRC will take into account any representations from the applicant about the 
appropriateness of a bilateral APA in the circumstances of the particular application. A 
unilateral APA may. be preferable where the applicant considers that the extension to. a bilateral 
APA would unnecessarily complicate and delay the process in circumstances where, for example, 
the treaty partner has no APA process or where there is considered to be little extra to be gained 
by seeking a bilateral agreement. This may occur where the applicant has identified that the most 
immediate need to determine transfer pricing rests in the UK because, for example, the UK 
business is at the hub of arrangements with associated enterprises in many different countries 
and where the individual amounts involved for one particular country are relatively small. 


10 Neither a business nor a treaty partner should be disadvantaged by a unilateral rather than a 
bilateral APA because any APA is required to be modified to give effect to,any subsequent 
mutual agreement reached under the terms of a DTA. Where the relevant treaty country takes 
action which results or will result in double taxation in respect of the transfer pricing issues 
addressed by a unilateral APA, the UK business may, as in any instance of taxation not in 
accordance with the treaty, request competent authority assistance in accordance with existing 
procedures and the requirements of the DTA or domestic provisions to seek to eliminate the 
double taxation. As is made clear by FA 1999 s 86(3), HMRC’s ability to give effect to a mutual 
agreement reached with a treaty partner to eliminate double taxation under the terms of a treaty 
will not be restricted by the unilateral APA. In addition, where a unilateral APA request involves 
foreign related parties resident in a country with which the UK has a DTA containing an 
exchange of information article, HMRC is not restricted by the APA process in notifying the 
nea partner of the request and in providing information relating to the request-under that 
article, 


MULTILATERAL APAS 


11 Businesses operating in several countries may wish to seek APAs that involve all the televant 
tax administrations affected by the transfer pricing issues. The term, “multilateral APA”, has 
been used to describe such agreements, but in fact there is no mechanism” for reaching 
multilateral agreements, and multilateral APAs in strictness are multiple; bilateral APAs: 


12 For example, an application jn relation to the licensing of major intangible property from the 
UK to associated businesses in countries X and Y might lead to applications for two bilateral 
APAs; one between HMRC and country X andone between: HMRC and country Y. In sucha 
situation, although there may be a superficial similarity between the two sets’ of licensing 
arrangements, there may be differences between the terms of the arrangements and differences 
between the operations of the two licensees that might mean significantly different pricing 
approaches are developed. In this situation there may be no need for HMRC to seek discussions 
on a trilateral basis with the tax administrations of countries X and: Y, although information 
could be provided to all the tax administrations by, the business or exchanged between_the tax 
administrations to the extent provided by the terms of the relevant DTAs... 9... 


13 Multilateral agreements may be more appropriate where there is essentially only one activity, 
but several enterprises or parts of enterprises contribute to it. For example, where an enterprise 
of the UK is engaged in global financial trading through branches in countries X and Y, it may 
be appropriate for similar agreements to be reached between HMRC and country X and HMRC 
and country Y in order to determine how the profits from the activity are to be allocated'to each 
of the three countries in order to eliminaté double taxation. In such a situation HMRC would be 
prepared to seek to adapt the bilateral framework in order to reach agreement’ on‘a>trilateral 


11613 Statements of Practice SP 3/99 


basis, subject to the acquiescence of the other tax administrations and any constraints on 
exchanging information imposed by the relevant DTAs. Any agreed outcome would, however, 
take the form of two bilateral APAs. 


14 Further information about the conduct of multilateral APAs can be given when an applicant 
expresses an interest in applying for an APA. 


EXISTING BILATERAL APAS 


15 Any existing APA reached with a treaty partner under the terms of the mutual agreement 
procedure of the DTA prior to the introduction of FA 1999 ss 85-87 is unaffected by those 
provisions. However, any renewal of such an agreement falling within the scope of the new 
provisions should be made in accordance with the new provisions and follow the guidance in this 
statement of practice. 


ADMINISTRATION 


16 Since one of the main purposes of the APA process is to eliminate the risk of double taxation 
by means of a mutual agreement with a treaty partner, HMRC’s International Division has 
responsibility for all applications except those involving oil taxation. Transfer pricing specialists 
and delegated competent authority officials from International Division, assisted by the tax 
office responsible for the business, will be responsible for assessing APA requests. All expressions 
of interest in and applications for APAs (see paras 30-38 below) should be made, in general, to 
the Assistant Director (APAs) at International Division, and, in cases involving oil taxation, to 
the Deputy Director (APAs) in the Oil Taxation Office. They will be responsible for all aspects of 
the process, including signature on behalf of the Commissioners for HMRC of any resulting 
agreements. Normally the person responsible for signing the agreement on behalf of the business 
would be the person responsible for signing the tax return, subject to that person having the 
DECeRSADY authority within the multinational group to commit the group to the terms of the 
PA. 


17 The addresses of the Assistant Director (APAs) in International Division and of the Deputy 
Director (APAs) in the Oil Taxation Office are [given at para 59]. 


APPLICANTS 
18 An APA may be requested by— 


any UK business, including a partnership, with transactions to which the provisions of TA 
1988 s 770A, Sch 28AA apply; 
— any non-resident trading in the UK through a branch or agency (or permanent establish- 
ment); 
~ any UK resident trading through a branch (or permanent establishment) outside the UK. 
19 Potential applicants need to bear in mind that the process is designed to offer assistance in 
resolving complex transfer pricing issues. HMRC do not regard entering into APAs on less 
complex matters as a sensible use of resources in the absence of significant doubt as to the 
manner in which the arm’s length principle should be applied. It may therefore decline to accept 
applications that do not satisfy those criteria (see para 52 for more details). 


20 As a general guide, where reliable market comparables can be established that enable transfer 
pricing methods to be accurately employed in accordance with the OECD transfer pricing 
guidelines, the application of the transfer pricing legislation should not be complex and the 
clarification in accordance with FA 1999 s 85(1), (5) would not be necessary. Where there is 
difficulty in establishing reliable market comparables, or doubt about how transfer pricing 
methods can be accurately employed to determine arm’s length conditions, the application of the 
transfer pricing legislation becomes more complex. 


21 Guidance about a potential application may be obtained from HMRC (see the discussion in 
para 30 about the expression of interest stage in an application) and this statement of practice 
also indicates some circumstances in which an application might be declined. HMRC recognise 
that complex transfer pricing issués can be encountered by smaller businesses as well as by large 
multinationals, and applications for APAs will not be declined solely by reference to the size of 
the transactions giving rise to the transfer pricing issues. 


SCOPE 


22 The potential scope of an APA is flexible. It may involve transfer pricing methods covering 
many different types of related party transactions and arrangements, including transfers of 
tangible or intangible property (in Scotland corporeal or incorporeal property) and the 
provision of services. The APA may relate to all the transfer pricing issues of the business or be 
limited to one or more specific issues. The APA may apply to pre-existing issues and there is no 
requirement that the commencement of an APA should coincide with the commencement of the 
arrangements which it addresses. — 
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TERM 


23 An APA will be operative for a specified period from the date of entry into force as set out in 
the agreement. The business should propose an initial term for the APA taking into account the 
period over which it is reasonable to assume that the method for dealing with the relevant 
transfer pricing issues will remain appropriate in the circumstances. It is expected that the term is 
likely to be for a minimum of three, and a maximum of five, years. The earliest period covered 
by the APA is dependent on the date of formal submission of the APA request (see para 34). 


RETROSPECTION AND “ROLL-BACk” 


24 While an APA will normally operate prospectively in relation to chargeable periods beginning 
after the time the application is made, it is possible that a chargeable period to which the APA 
relates may have ended before agreement is reached. FA 1999 s 86(1) allows the APA to be 
effective for that chargeable period and, in accordance with s 86(7), the agreement may set out 
any adjustments to be made for tax purposes as a consequence of the agreement. 


25 In addition, although a particular agreement does not relate to earlier periods, the agreed 
transfer pricing methodology may be relevant to a return for an earlier period and to the 
resolution of any transfer pricing enquiries raised for earlier periods if the particular facts and 
circumstances surrounding those years are substantially the same. Consequently, in such 
circumstances, the business may wish to consider using the agreement as a basis for amending a 
self-assessment return and to request that the method for dealing with transfer pricing issues 
contained in the APA should be considered for resolving any transfer pricing enquiries to which 
it is relevant for earlier years. HMRC may itself also suggest that the “roll-back” of the APA is 
an appropriate means of resolving a transfer pricing issue in earlier years. 


26 Except where “roll-back” is being considered, the request for an APA in respect of future 
years will not in itself affect any transfer pricing enquiry into earlier years. However, to the 
extent such an approach is appropriate and feasible, HMRC will co-ordinate the APA request in 
respect of future years with any transfer pricing enquiry in respect of prior years in order to 
improve overall efficiency and reduce duplication of enquiries. 


27 Information supplied by the business in relation to an APA request will be kept confidential 
in accordance with the confidentiality requirements of the Taxes Acts and the terms of any 
relevant DTA. However, such information will contribute to the pool of information held by the 
Revenue about that business and no undertaking can be given that it will be taken into account 
only in relation to the APA. Thus, for example, where information is submitted under an APA 
which would appropriately enable the re-opening of earlier years for that business under existing 
law, the fact that the information was submitted under an APA would not in itself prevent 
reopening. To act otherwise could afford businesses seeking an APA an advantage over other 
businesses and may give rise to abuses. However, where any businesses are uncertain about a full 
commitment from the outset to the APA process, an initial approach on an anonymised basis 
(see para 33 below) may provide businesses with an opportunity to explore the possibility of 
applying for an APA before disclosing their identity. 


APA REQUESTS 


28 As provided by FA 1999 s 85(1)(c) the APA process is initiated by the business making an 
application for clarification by agreement of what the effect would be of the application of the 
statutory provisions in question. 


29 The APA process will typically comprise four stages—expression of interest, formal submis- 


sion of application for clarification, evaluation, and agreement. However, the details of each 
stage may vary depending on the particular circumstances of the case. 


EXPRESSION OF INTEREST 


30 A business interested in applying for an APA may wish to explore and seek to clarify in 
advance various aspects of a potential application, including its scope and term, and to discuss 
informally the proposed method for dealing with the transfer pricing issues to which. it will 
relate, the presentation of the formal submission, the extent of the documentation requirements, 
and other matters, Generally, HMRC might also wish to have, the opportunity to discuss a 
potential application before detailed work in finalising it is undertaken by the business in order 
to ensure that the application is one which can be considered for an APA and that the 
application will be focused on relevant issues. This should ensure that resources of the_business 
are not wasted on the application process. 2 


31 Expressions of interest should cover such relevant information as— . ! 

(a) the nature and value of the transfer pricing issues to be covered by the APA together with 
the identification and location of the parties involved; nq oadigesidiane * 

(b) a description of the business activities of the parties and how the transactions concerned 
relate to these business activities; ni vitmeqecswo sera swatod by 

(c) a description of the proposed transfer pricing method and an explanation of how it is 
intended to demonstrate that the method accords with the arm’s length standard; 
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(d) an indication of the nature of any current transfer pricing enquiries, competent authority 
claims, and any existing APAs or other APA applications that are relevant to the issues 
covered by the proposed APA; and 

(e) in the case of a cross-border transfer pricing issue, confirmation that a bilateral APA is 
required or reasons why the business considers that only a unilateral APA is appropriate in 
accordance with this statement of practice. 


The information may be provided in writing, or in person at a meeting, or in combination. 
Generally a meeting is likely to be more productive where some information has been provided 
in advance. Four copies of any written material should be provided. 


32 HMRC will consider the expression of interest and will indicate whether it is prepared to 
consider an application for an APA, bearing in mind such factors as those listed in paras 19-21, 
52. It will discuss with the business the form of that application and the likely time frame for 
attempting to reach agreement. 


33 The expression of interest can best be evaluated where the identity of the business is known. 
However, if a business wishes to preserve anonymity until a decision in principle is made to 
proceed with the application, the Revenue will be prepared to enter discussions without knowing 
the identity of the business providing all other information relevant to the proper evaluation of 
the request is supplied. 


FORMAL SUBMISSION OF APPLICATION FOR CLARIFICATION 


34 Where the business wishes to proceed with the APA proposal and HMRC have not indicated 
that it is not able or willing to consider it, a formal written application for clarification 
incorporating a proposal as to the manner of clarification should then be submitted. The 
application should ideally be made before the start of the first chargeable period to be covered 
by the APA, but the Revenue will not rule as out of time applications made before the end of 
that chargeable period. Four copies should be provided. 


35 The application must fulfil the requirements of FA 1999 s 85(5) and set out— 


(a) the applicant’s understanding of the effect of the relevant legislation including the effect of 

’ any DTA in relation to the transfer pricing issues under consideration; 

(b) the areas where, because of the complexity of the transfer pricing issues, clarification of that 
effect is required; and 

(c) a proposal for clarifying the effect of the legislation in accordance with the applicant’s 
understanding. 


The intention is to ensure that any agreement about the practical treatment of specified transfer 
pricing issues is formed from a proper understanding of the relevant principles of the Taxes 
Acts. Thus, where the transfer pricing issue concerns, for example, pricing between associated 
enterprises, the application might include an explanation of why the transfer pricing rules at TA 
1988 s 770A, Sch 28AA are applicable, and would acknowledge that the effect of those rules, 
which are to be construed in accordance with OECD principles, is to require the substitution of 
the arm’s length provision for tax purposes. The application might then go on to explain in what 
ways the establishing of the arm’s length provision requires clarification, and submit a proposal 
for establishing the arm’s length provision in accordance with the requirements of the effective 
provisions. This guidance should be adapted to transfer pricing issues within an enterprise in 
accordance with the general intention of ensuring that there is a proper understanding of the 
relevant principles of the applicable law from which an agreement about the practical treatment 
of a specified issue can be formed. 


36 The centre-piece of the proposal will be a description of the method by which it is proposed 
to determine the transfer pricing issues in accordance with the arm’s length principle, and an 
analysis demonstrating how the application of that method satisfies the terms of the UK’s 
legislation, including the effect of any DTA, and the OECD transfer pricing guidelines. The 
nature of the detailed information supporting the proposal should be tailored to the specific 
features of the business and of the transfer pricing issues and should take into account 
discussions with HMRC during any expression of interest stage. 


37 All proposals will also need to be supported by most of the following information— 


(a) the identification of the parties and recent accounts (generally for the previous three years); 

(b) a description of the transfer pricing issues proposed to be covered in the APA and analysis 
of the functions and risks of the parties and actual and projected financial data of the 
parties in relation to the issues; : 

(c) a description of the world-wide organisational structure, ownership, and business operations 
of the group to which the company in question belongs, the place or places where such 
operations are conducted, and all the major categories of transaction flows of the parties to 
whom the APA is intended to apply; ry a 

(d) a description of the records which will be maintained to support the transfer pricing method 
proposed for adoption in the APA and the information which it is proposed will be supplied 
each year to demonstrate that the tax return conforms to the terms of the APA; 

(e) a description of any current tax enquiries or competent authority claims that are relevant to 
the issues covered by the proposed APA; 

(f) the chargeable periods to be covered by the APA; 


SdS 


SP 3/99 Statements of Practice issued after 18 July 1978 1161 


(g) the identification of assumptions made in developing the proposed transfer pricing methoc 
which are critical to the reliability of its application under the arm’s length standard; and 

(h) in the case of a cross-border transfer pricing issue, a request for competent authorit; 
assistance in reaching a bilateral APA or, where a bilateral APA is not being sought, an: 
representations from the business that the Revenue should exercise its discretion and refrait 
from exchanging particular information under the terms of the applicable DTA because, fo 
example, the business considers the information includes trade secrets which should not b 
disclosed. 

38 In the case of a bilateral APA the business will be asked to ensure that: all informatio1 

supplied to one tax administration is made. available at the same time to the other ta: 

administration involved. 


CRITICAL ASSUMPTIONS 


39 As indicated in para 37(g) above, the formal proposal should identify the assumptions mad 
in proposing the method for dealing with the transfer pricing issues and which are critical to th 
reliability of that method. The method should be sufficiently robust to accommodate som 
changes in the commercial and economic climate from that reasonably foreseeable when th 
proposals were made and still be capable of replicating an arm’s length outcome. However, th 
accuracy of the method is likely to be predicated on assumptions in respect of particular factor 
fundamental to its application, such as the nature of the functions, performed, accountin; 
policies and practices, the terms of agreements governing the covered transactions, or marke 
share. Critical assumptions are designed to protect both the business and the Revenue from th 
risk that the agreement may become inappropriate, but they should not be’so tightly drawn tha 
the certainty provided by the agreement is jeopardised. Setting parameters for acceptabl 
divergence for some assumptions can help to retain flexibility. Where there is a change, or | 
change greater than any relevant parameters set, to circumstances that both parties hav 
identified as critical to the agreement, a reconsideration of the agreement is then activated anc 
may lead to its cancellation or modification in accordance with FA 1999 s 86(2), ©) dependin: 
on the terms of the agreement. 


EVALUATION 


40 On receipt of an application HMRC will evaluate its contents and will seek clarification an: 
further information from the business as necessary. The examination of the application shouk 
be a co-operative process in which the transfer pricing issues are discussed openly and access t 
relevant supporting information and documentation is made available. Lack of co-operation 1 
these respects may result in the Revenue declining to give any further consideration to thi 
application. 


41 Where a bilateral APA is being sought, HMRC will expect the business to continue to mak 
relevant information available at the same time to each tax administration involved, and in tur 
will keep the treaty partner informed about the progress of its examination of the APA request 
will discuss with the treaty partner the issues arising at an early stage, and will keep the busines 
informed about the progress of the bilateral process. While the finalising of a bilateral agreemen 
with a treaty partner is a government to government process, HMRC is prepared to conside 
participating in joint meetings to include the multinational business and the other tax adminis 
tration(s) to assist in the understanding and evaluation of the factual issues. 


AGREEMENT 


42 Any agreement reached between the business and HMRC represents a binding undertakin; 
on the parties that the treatment for a specified period of the transfer pricing issues covered b 
the agreement will be determined in accordance with the agreement (provided that its terms ar 
observed and that none of the provisions leading to revocation, cancellation, or competen 
authority over-ride as described below are triggered), In the case of a bilateral APA the terms o 
the agreement between HMRC and the taxpayer will also reflect the agreement reached betwee1 
the two tax administrations under the mutual agreement procedure of the: Rati treaty rt 
order to provide for the elimination of double taxation. 

43 The agreement between HMRC and the business will be made sbBiect" to its terms bein; 
observed. The terms will include— 


(a) acommitment from the business to demonstrate adherence to the agreed method for dealin; 
with the transfer pricing issues during the term of the APA in the form of 2 a regula 
compliance report (see paras 45, 46 below); and 

(b) the identification of critical assumptions bearing materially on the sng of the Fyphos 
and which, if subject to change, would render the agreement inyalid. Roles 

A description of the matters that would need. to be considered for incorporati ion ‘in an 

agreement is included as an annex.to this statement. ity someb abnssyorde 

44 If agreement cannot be reached with the business, HMRC. will issue a formal:statemen 

recording the reasons. HMRC does not have any obligation to cota discussion a th 

point at which it has determined that agreement cannot be reached. © 95 “ld em) 50> 
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APA MONITORING AND REVIEW 


45 The APA will identify the nature of the reports that the business is required to provide 
pursuant to FA 1999 s 86(4). The timing of the submission of the reports will be set out in the 
agreement. It is expected that the reports will be required annually and will coincide with the 
filing date for the tax return. Failure to provide reports may lead HMRC to determine a penalty 
under TMA 1970s 98 in respect of the failure, as provided for by FA 1999 s 86(9). The particular 
requirements of each report will be set out in the finalised agreement and will focus narrowly on 
the issue covered by the APA, but, as a general guide, they are likely to include— 


(a) confirmation that the agreed method was applied during the year; 

(b) the financial results produced by the method, and reconciliation of those results to entries in 
the statutory accounts and tax computations; 

(c) where there was a mismatch between prices charged in relevant transactions during the 
period and those reflected in the results of applying the arm’s length standard under the 
agreed methodology, details of any compensating adjustments made to conform the 
operating results of the parties to the results of the method; and 

(d) an assessment of whether the critical assumptions have proved to be sound and whether they 
remain so, 

46 The APA report is intended to provide the information required by HMRC to establish that 

the business has complied with the terms and conditions of the APA and to verify the accuracy 

of representations made in the APA. Identification of the content of the reports to be submitted 
over the term of the agreement will assist businesses in fulfilling their compliance obligations. 


NULLIFYING AND REVOKING APAS 


47 FA 1999 s 86(5) gives the Commissioners for HMRC the power to nullify an APA as if it had 
never been: made where the business has fraudulently or negligently provided false or misleading 
information in connection with the APA application. When considering using this power the 
Commissioners for HMRC will also take into account the extent to which the terms of the APA 
would have been different in the absence of the misrepresentation. In accordance with s 86(2), an 
APA may be revoked by the Revenue in accordance with its terms, where the business does not 
3omply with the terms and conditions of the agreement, or where the identified critical 
assumptions cease to be valid. When considering nullifying or cancelling a bilateral APA the 
Revenue may consult with the competent authority of the treaty partner involved. 


REVISING AND RENEWING APAS 


48 In some cases the APA may provide for modification of its terms in specific circumstances; 
for example, a particular agreement may provide that where there has been a change which 
makes the agreed methodology difficult to apply, but which does not go as far as to invalidate a 
sritical assumption, the agreement may be modified with the consent of the parties to resolve 
that difficulty. In such cases the APA may be revised in accordance with FA 1999 s 86(6) after 
sonsultations between the business and HMRC and, in the case of bilateral agreements, the 
>ompetent authority of the other country involved. 

49 The business may request renewal of an APA ideally not later than six months before the 
*xpiry of its current term, but the Revenue will not rule as out of time requests made before the 
snd of the first chargeable period affected by the renewal. The renewal application should 
*xpressly consider any changes or anticipated changes in facts and circumstances since the 
sxisting agreement was reached, whether any amendments are required: to the agreement on 
‘enewal as a result, and should demonstrate how the proposed methodology accords with the 
irm’s length standard. 

50 The Revenue will conduct a review of the renewal application, taking into account whatever 
visions to the existing APA are necessary and appropriate in the light of any changed facts and 
sircumstances. Where it is agreed that the transfer pricing issues under consideration remain the 
same and the existing transfer pricing methodology can continue as before but with details 
ipdated to ensure continued adherence to the arm’s length principle, the agreement will simply 
ye amended and extended for a further term. Where, however, the transfer pricing issues have 
changed, or a different method is being proposed, the business will be required to make a fresh 
APA application. 

51 In the case of a bilateral APA the business should ensure that the information contained in 
he renewal application is submitted at the same time to the other tax administration involved. 


JECLINING OR WITHDRAWING AN APA REQUEST 

32 At the expression of interest stage, or at the stage where a formal proposal is submitted, 

HMRC may exercise its discretion by declining the request for an APA. In that event, HMRC 

vill advise the business of the reasons for doing so, and will allow the business the opportunity 

o make further representations. A request is likely to be declined if— 

- sufficient information for proper and full consideration of the request is not provided; 

+ the proposal does not comply with the terms of the UK’s transfer pricing legislation or with 
the OECD transfer pricing guidelines; 
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— the affected transactions are thought to be of a hypothetical nature or not seriously 
contemplated; or 

— it appears to be an inefficient use of resources to pursue an APA (for instance because the 
relevant transactions are of a very limited nature such as not to warrant the time required tc 
complete an APA or are of limited value relative to the value of the rest of the business, 0: 
because determination of the method by which the arm’s length standard can reliably be 
applied is not in material doubt). 


The Revenue may decline a request if the business is not co-operating to provide timeously th 
information necessary to consider the request properly. 


53 A business may withdraw an APA request at any time before final agreement is reached. 


DISCLOSURE OF APAS 


54 The Revenue consider that APA information is subject to the same rules of confidentiality a: 
any other information about taxpayers and that the unauthorised disclosure even of th 
existence of an APA will be a breach of confidentiality. Information exchanged with treaty 
partners—for instance, in the course of reaching agreement on bilateral APAs—is also protectec 
from disclosure by the terms of the exchange of information article in the relevant DTA. 


PENALTIES 


55 Because an APA is an agreement between the Revenue and a business which determines hov 
questions relating to the matters covered by the agreement will be determined for the purposes o 
the Taxes Acts, a return made on any other basis in relation to those matters during the currency} 
of an APA will constitute an incorrect return. Consequently, a tax-geared penalty will bi 
chargeable where the business has acted fraudulently or negligently in making such an incorrec 
return and tax has been lost as a result. Where a return is made in accordance with an APA, bu 
it is discovered that false or misleading information was submitted fraudulently or negligently i1 
the course of obtaining the APA, the legislation provides at FA 1999 s 86(5) that the agreemen 
is treated as if it had never been made, with the result that questions relating to the subjec 
matter of the agreement are no longer to be determined in accordance with the agreement. Thi: 
may mean that returns made in accordance with the nullified APA are incorrect with th 
consequences for penalties described above. 


56 A penalty not exceeding £10,000 may be imposed where false or misleading information 1 
supplied fraudulently or negligently in connection with an application for an APA—FA 199‘ 
s 86(8). There is no requirement for the APA to have been finalised in order to apply thi 
sanction. In practice, where a tax-geared penalty is obtained following the nullifying of an AP/ 
as described above, a fixed penalty under s 86(8) will not also be pursued for the same offence 
As indicated in para 45 above, TMA 1970 s 98 will apply to information required as part of th 
process of monitoring an APA where there has been a failure to provide the information o 
where incorrect information has been fraudulently or negligently provided. 


APPEALS 


57 In accordance with existing appeal procedures, the business has the right to appeal against th 


amount of any additions to profits arising as a result of the revocation or cancellation of a1 
APA. 


UK/UK TRANSACTIONS 


58 When a UK business obtains an APA relating to provision made or imposed with anothe 
UK business, FA 1999 s 87 removes any uncertainty about the tax position of that othe 
taxpayer. Where there is a discrepancy between the provision agreed under the terms of the APA 
and the actual provision between the parties to the disadvantage of the other party, that othe 
party may claim to have profits adjusted on the basis that the agreed provision was charged 
However, the Revenue would geek to reduce the scope for such discrepancies by encouraging th 
business to agree wherever possible that the transfer pricing methodology will determine th 
commercial charge for the provision as well as the charge for tax purposes. Furthermore, wher 
the parties agree, the Revenue will accept a joint application for an APA from both parties i1 
order to reach consistent agreements as to the measure of each party’s profits in relation to th 
transfer pricing issues. Where these measures are adopted, however, s 87 may still need to b 
invoked if the APA applies to chargeable periods ending before the making of the agreement. 


FURTHER INFORMATION ctw 8e'Sina 


59 The contact address for more information about APAs and for making an APA application it 
all cases except those involving oil taxation, is—Assistant Director (APAs),,HMRC, CT & VAT 
100 Parliament Street, London SW1A 2BQ: telephone—020 7147 2715, fax--020 7147 2649 
e-mail (general enquiries)—ian.wood@hmrrc.gsi.gov.uk/ ; todhiu 

For APAs inyolving oil taxation, the contact address is—Deputy Director (APAs), Larg 
Business Service Oil and Gas, 2nd Floor, 22 Kingsway, London WC2B 6NR; telephone—02( 
7438 7579, fax—o20 7438 6910. jess GOO ar 
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ANNEX 
ADVANCE PRICING AGREEMENTS (APAS) 


Matters to be covered in the written agreement 


1 This note provides general guidance about the terms expected to be incorporated in an APA 
reached between HMRC and a business under FA 1999 s 85 and in accordance with the 
statement of practice. The precise form of the agreement may be left to the discretion of the 
parties. 


Declaration 


2 A declaration is required by FA 1999 s 85(1)(d) that the agreement is one made for the 
purposes of s 85. 


Identification of the persons affected 


3 The agreement should identify the persons affected by the APA and provide all relevant 
information about them for the purposes of the agreement, for example the residence of a 
company and any branches through which it is engaged in matters covered by the APA. It should 
ae all related parties with whom the business or transactions covered by the APA are 
conducted. 


Matters covered 


4 The agreement should describe the specific matters within FA 1999 s 85(2) that are covered by 
the terms of the agreement. The information should be sufficiently detailed and specific as to 
identify the subject matter of the APA unambiguously. 


Term 


5 The agreement should state the period for which the agreement is to apply to the matters 
covered. This will normally correspond to certain specified accounting periods of the business. 


Transfer pricing method 


6 The particular transfer pricing method will vary from agreement to agreement. In all cases, 
however, the agreement should describe precisely how it is to apply to determine the treatment of 
the matters covered. An example would be a description of a method which determines how to 
calculate a royalty rate by reference to the residual profit of the licensee; this might need to cover 
the identification of the licensee’s profits, the calculation of the residual including the use of 
defined comparable data and any adjustments to that data, and the determination of the royalty. 
7 Most agreements are likely to prescribe a single method to apply throughout the term of the 
agreement. However, it may be that in appropriate cases a stipulated variation in the circum- 
stances can provide for a specified modification in the method, in which case the agreement 
should describe the modification and the conditions under which the modification takes effect. 


8 All terms used to describe the transfer pricing method should be clearly defined. 


Critical assumptions 


9 Critical assumptions are the conditions on which the agreement is predicated and, where these 

conditions are no longer satisfied, FA 1999 s 86(2)(c) provides that the agreement no longer has 

effect. They describe and limit the future facts and circumstances to which the agreement will 

apply and on which the transfer pricing method depends for its reliability. They protect both the 

business and the Revenue from the risk that the agreement may become inappropriate. 

10 In general terms, critical assumptions should be capable of accommodating acceptable 

variations in the facts and circumstances relating to the matters covered. On the other hand, they 

must be able to identify those changes in the factual pattern envisaged in the agreement that 

render the transfer pricing method inappropriate. 

11 Examples of the sorts of issues that can be expected to be subject of critical assumptions 

are— 

— the business activities undertaken by specific entities; 

— the centres of operation of a business and the nature of its presence in different countries; 

— performance of a product in terms of, for example, volume of sales or market share; 

— the financial conditions in which transactions are conducted, for example in relation to 
foreign exchange or interest rates; 

— the nature of accounting methods or other information systems that may provide measure- 
ments relevant to the matters covered; 

— business practice in relation to factors relevant to the transfer pricing method, for example 
the compensation policy of a financial trader. 

12 This list is purely illustrative and the critical assumptions in any APA will always be particular 

to that agreement. 


Reporting requirements 


13 The agreement will specify, and thereby in accordance with FA 1999 s 86(2)(b), (4) be 
conditional on, the satisfaction of certain reporting requirements in relation to the application 
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of the agreed method and the validity of the critical assumptions. These will normally be for 
specified information to be supplied at. the time: the~ business) submits )its “accounts. and 
computations in relation to the relevant transactions or business to HMRC. 

14 The requirements may specify financial or other reports in relation to the application of the 
agreed method and the validity of the critical assumptions which would not otherwise be 
submitted with the tax return. As with critical assumptions, however, reporting requirements will 
be tailored to the particular agreement. 


Record-keeping requirements 


15 It will sometimes become apparent in the course of reaching an APA that certain records are 
needed to be kept in order for the agreed method to be properly applied. It might not, however, 
be necessary to provide such records at the same time as meeting other reporting requirements in 
order for HMRC to assess whether the terms of the agreement have been complied with. Such 
records would thus not be covered in the “reporting requirements” of the agreement, but might 
be required to be retained by the business under the terms of the agreement in case examination 
of them became necessary. 


Roll-back 


16 The agreement may specify how any adjustments are to be made to earlier periods in 
accordance with FA 1999 s 86(7). 


Revocation and modification 


17 An agreement may be revoked under FA 1999 s 86(2)(a) in accordance with its terms. This 
allows the parties to consider including conditions in the agreement that are not directly linked 
to assumptions underlying the reliability of the method, but may reflect wider concerns such as 
providing for revocation in the event of a take-over. An agreement may also provide for 
modification or revocation in accordance with s 86(6) by, for. example, including a. provision 
which allows for modification or revocation where the agreed method is proving difficult to 
apply. 

Mutual agreement procedure 


18 The Revenue is given authority by FA 1999 s 86(3) to modify an APA to give effect to an 
agreement with a treaty partner reached under the mutual agreement procedure of the treaty. 
There is no need for conditions to be made in an APA to confirm this authority, and the APA 
itself cannot be conditional on the resolution of any related mutual agreement procedure. 


calla the business may wish to refer specifically to any mutual agreement issues in the terms 
of an APA. i ang 


Commentary—Simon’s Taxes D2.661. 

Notes—This statement was revised in August 2005. : 

See also SP 4/07 which provides detailed guidance about how HMRC interpret FA 1999 ss 85-87 and how they intend now 
applying this legislation in practice in thin capitalisation cases. : ij 30 : 


SP 1/00 (3 August 2000) Corporate venturing scheme—applications 
for advance clearance under FA 2000 Sch 15 Part X 


The corporate venturing scheme provides relief against corporation tax (“investment-relief”) in 
certain circumstances to companies investing in new shares of other companies. Where a 
company hopes to use the scheme to attract investment, FA»2000 Sch:15 para 89 enables ‘it to 
apply to the Commissioners for HMRC for an advance clearance notice. Such a notice provides 
confirmation that the Commissioners for HMRC consider that the conditions for relief under 
the scheme, other than those applying to the investor, will be met in relation to the proposed 
issue of shares at the time the issue is made. In the case of those conditions which have to be met 
throughout a qualification period, however, there can of course be no certainty until after the 
end of that period that they will be met. an ¥ encourasiig Li. 


This statement of practice gives guidance to companies wishing to obtain advance clearance. | 
All references to paragraphs in this statement are to paragraphs of FA 2000.Sch 15...) 


PROCEDURE | 2croiteb . ) 
Applications should be sent to The Small Company Enterprise Centre, Centre for Revenue 
Intelligence (CRI), Ty Glas, Llanishen, Cardiff CF14 5ZG, 0) 8 2 

Under FA 2000 Sch 15 para 91 the Commissioners for HMRC must respond, to 
within 30 days after receiving the application, The Commissioners for H\ 
further particulars, and if they do their response must be given within 3( days 
request was complied with. 59 LLYN 


SOUT 


1eboe2. LEoes io. 9 


s after the Jast such 
sremveta a jai} 
CONTENT OF APPLICATION—GENERAL stnamsiupspagineas® 


In order to consider applications the Commissioners for HMRC need certain basic:information 
and assurances. To assist companies in preparing their applications, an outline of what is needed 


HIeCUU 
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is given below. However, this is not necessarily an exhaustive list in all cases, and each applicant 
must fully and accurately disclose all facts and circumstances material for the decision of the 
Commissioners for HMRC (FA 2000 Sch 15 para 89). The application will be considered solely 
by reference to the material provided by the company in its application or in response to a 
request for further particulars. 

It will be helpful if applications follow the order set out below, each item being expanded as 
necessary and any further information being added at the end. This will enable the Commission- 
ers for HMRC to come to a decision on the application as soon as possible. 


For the purposes of the scheme, an “issue of shares” consists of all the shares of the same class 
which are issued by a company on the same day. An advance clearance notice can be given only 
in respect of a single issue of shares. If it is expected that there will be more than one issue 
within a short period of time, please say so. Any clearance will apply only to the issue or issues 
in respect of which information has been given, so if an advance clearance notice is sought in 
petect of more than one issue, relevant information must be provided in respect of each of 
them. 


INFORMATION AND DOCUMENTS NEEDED 


1 General 


The name of the tax office dealing with the company making the application, and the tax 
reference. If the company is newly formed and the tax office is not yet known, state the address 
of the registered office. 


If the company has previously made any application for an advance clearance notice it will be 
helpful if the Commissioners’ reference(s) can be quoted. 


2 Accounts and other documents 

(a) copies of the latest available financial statements for the company, or in the case of a group 
the financial statements for the group and for each group company; 

(b) a copy of any prospectus or memorandum or other document to be made available to 
prospective investors or their advisers (or a draft of any such document); 

(c) a draft copy of any subscription agreement which is to be made with any investor. 


3 Transactions subsequent to accounts 


Particulars of any material changes or events which have occurred since the date of the latest 
balance sheet, or which are expected to occur before the issue takes place. 


4 The company 
The following particulars are needed in relation to the company which is to issue the shares— 


(a) confirmation that the ““unquoted status” requirement set out in FA 2000 Sch 15 para 16 will 
be satisfied; 

(b) confirmation that the “independence” requirement set out in FA 2000 Sch 15 para 17 will be 
satisfied when the shares are issued; 

(c) details of the expected ownership of its ordinary share capital following the issue of the 
shares, with sufficient information to show that the “individual-owners” requirement set out 
at FA 2000 Sch 15 para 18 will be satisfied at that time; 

(d) confirmation that the “partnerships and joint ventures” requirement set out in FA 2000 
Sch 15 para 19 will be satisfied when the shares are issued; 

(e) if, at the time the shares are issued, it will have any subsidiary or control any other 
company— 

— the name of each such company, together with the name of its tax office and its tax 
reference or, if there is no tax office, the address of its registered office, and 
— a statement or diagram showing the shareholding interests of each group company in 
other group companies, sufficient to show that all subsidiaries will be “qualifying 
subsidiaries” as defined at FA 2000 Sch 15 para 21; 

(f) sufficient information to establish whether the “gross assets” requirement set out in FA 2000 
Sch 15 para 22 will be satisfied (see statement of practice SP 2/00); 

(g) a description of each activity comprised in any trade carried on, or to be carried on, by the 
company and; in the case of each subsidiary or controlled company mentioned at (e) above, 
each activity comprised in any trade carried on, or to be carried on, by that subsidiary. 


5 The share issue and the money raised 

(a) details of the total number of shares expected to be issued to investors seeking investment 
relief (where known), the nominal value of such shares, the rights which they will carry, and 

' the price at which they are expected to be issued; 
(b) details of the activity or activities for which it is intended that the money raised by the issue 
aoiwillbe useds ii wil) eriien! 

(c) in the case of accompany which will have subsidiaries at the time when the shares are issued, 

the identity of the company or companies which will use that money; 
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(d) confirmation that each trade or other activity for which the money will be used will be 
carried on wholly or mainly in the UK (see statement of practice SP 3/00). 


UNDERTAKINGS NEEDED 


(a) that the company intends that the money raised by the share issue will be used within the 
time set out at FA 2000 Sch 15 para 36; 

(b) that the shares to be issued to corporate investors wishing to obtain investment relief will not 
be issued unless they have been subscribed for wholly in cash and that cash has actually been 

aid; 

(c) that those shares will be issued for commercial purposes and not as part of a scheme or 
arrangement which has as a main purpose the avoidance of tax; 

(d) that the issuing arrangements in respect of the shares will not include any arrangements of 
the kind set out at FA 2000 Sch 15 para 37. 


INFORMAL EIS CLEARANCES 


Where subscribers to the same issue of shares are expected to include individuals who may wish 
to claim relief under the enterprise investment scheme, any request for an informal clearance 
under the EIS should be sent with the CVS application. 


Commentary—Simon's Taxes D8.335. 
Note—This statement was revised in IR 131 (August 2002). 


SP 2/00 (3 August 2000) Venture capital trusts, the enterprise 
investment scheme, the corporate venturing scheme and enterprise 
management incentives—value of “gross assets” 


Note—This statement has been superseded by SP 2/06. 


SP 3/00 (3 August 2000) Enterprise investment scheme, venture 
capital trusts, corporate venturing scheme, enterprise Managemen 
incentives and capital gains tax reinvestment relief 


LOCATION OF ACTIVITY 

1 The provisions for— 

— the enterprise investment scheme; 

— venture capital trusts; 

— the corporate venturing scheme; 

— enterprise management incentives; and 

— capital gains tax reinvestment relief (which is not available for investments made afte 
5 April 1998) 

each include the requirement that a company’s trade should, at a certain time or for a certain 

period, be “carried on wholly or mainly in the United Kingdom”. This statement explains the 

way in which HMRC apply this condition in those contexts. 


2 The way in which the requirement is applied in any particular case will depend on the relevan' 
facts and circumstances. A company may at any given time carry on some of the activities of the 
trade outside the UK and yet satisfy the requirement if the major part of the trade, that is ove 
half of the trading activity, taken as a whole, is at that time carried on within the UK. 


3 In considering whether the requirement is satisfied, HMRC will take into account the totality 

of the activities of the trade. For example, they will consider where the capital assets of the trade 

are held, where any purchasing, processing, manufacturing and selling is done, and where the 

company’s employees and other agents are engaged in its trading operations, For trade: 

involving the provision of services, the location of the activities giving rise to the services and the 

location where they are delivered will both be relevant. 

4 No one factor is in itself likely to be decisive in any particular case. In particular, HMRC wil 

not regard a company’s activities as not being carried on in the UK solely because— ~~ 

— the goods or services which it manufactures or provides are exported or supplied to overseas 
customers; =i 3, Silke? 

~ its raw materials are purchased from abroad; or 

— its raw materials or products are stored abroad. 


| s23c 
5 In the case of a trade consisting of ship chartering, the trade will be considered to satisfy the 
requirement if all the charters are entered into in the UK and the provision of the crews and the 
management of the ships while under charter take place mainly in the UK. If these condition: 


are not met the test may still be satisfied, but this will depend on all the facts and circumstance: 
of the case. : »virtaabs ont 
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6 The corresponding requirements in certain of the schemes mentioned in relation to research 
and development and to oil exploration are applied in a similar way. 


Commentary—Simon’s Taxes D8.324; E3.119. 
Note—This statement supersedes SP 7/98. 


SP 4/00 (25 August 2000) Tonnage Tax 


Note—HMRC announced that this Statement would cease to apply from | April 2008 (HMRC Technical Note: changes to 
the tonnage tax regime — January 2008, 24-1-08). However, the Technical Note was subsequently withdrawn pending the 
outcome of European Commission consultations with member states. 


INTRODUCTION 


1 This statement covers the general operation of the tonnage tax regime for shipping companies. 
Unless specifically stated otherwise, any reference to a paragraph or Part number relates to FA 
2000 Sch 22. 


ALLOCATION OF CASES 


2 HMRC will be allocating existing network cases to a number of tax offices specialising in 
tonnage tax. They are— 


— Liverpool Queensway (for the Northwest, London and Northern Ireland); 

— Hull 2 (for the rest of England and Wales); 

— Aberdeen St Nicholas (for Scotland). 

3 Cases dealt with by the large business office (LBO) will generally remain in situ, but one LBO 
will specialise in tonnage tax groups— 


— Liverpool LBO. 
4 Oil Taxation Office will continue to work oil industry cases that elect into tonnage tax. 


CONTACTING HMRC 


5 Existing shipping companies and their agents should initially contact their current tax office. 
Transfers of companies/groups will be arranged in accordance with the previous paragraphs. 


6 Newly set up businesses, including overseas concerns, considering entering tonnage tax should 
contact Liverpool large business office. The tonnage tax unit at Liverpool LBO will also act as 
the technical head office for tonnage tax. It may be contacted at Liverpool Large Business 
Office, Regian House, James Street, Liverpool L75 1AE; tel: 0151 242 8025; fax: 0151 242 8046; 
email: JohnHoggart@ir.gsi.gov.uk. 


7 A “training commitment” forms a necessary condition of entering the tonnage tax regime. 
However, HMRC do not administer the training commitment. Enquiries on training should be 
addressed to the: 


Department for Transport at Shipping Policy 2A, 

2/26 Great Minster House, 76 Marsham Street, 

London SWIP 4DR; 

telephone 020 7944 5438/5421/5121/5280; fax 020 7944 2182; 


CLEARANCE 


8 A non-statutory and non-mandatory clearance procedure is available to enable any company 
or group interested in tonnage tax to discuss its own circumstances with HMRC in advance of 
making the initial election or before making its first corporation tax return under the tonnage 
tax regime. Examples of companies that might find this procedure useful include a company 
considering an initial tonnage tax election, or a company considering starting up a new shipping 
business in the UK. 
9 The clearance procedure will generally only be available in advance of a company or group’s 
first election into tonnage tax. However, in exceptional circumstances, HMRC may allow a 
further clearance application prior to a renewal election being made. For instance, such further 
clearance may be sought after a major change in the structure of a group, or a major change 
(temporary or permanent) in its activities, which might create a potential exclusion from tonnage 
tax. Companies considering clearance are encouraged to contact HMRC sooner rather than 
later. 
10 This particular clearance procedure is limited to tonnage tax issues only and does not extend 
to the mechanics of any reorganisation that may be required to put the group or company into 
the optimum position to make an election. Examples of issues that could be addressed are— 
(i) whether a particular ship is a qualifying ship; 
(ii) whether the strategic and commercial management test is met; 
(iii) whether an activity is a core or secondary qualifying activity; 
(iv) how to deal with potentially non-qualifying secondary activities; 
(v) how a Service at sea is to be split out from the associated transport; 
(vi) whether dividends from an overseas subsidiary qualify as relevant shipping income; 
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(vii) how the calculation of excess finance costs is to be made; 
(viii) how to apply the 75 per cent limit on time charters-in within a toriage) tan group; 

(ix) how to record “offshore” activities and their treatment in the computation; . 

(x) whether incidental income qualifies as relevant shipping income. 
11 The clearance application must include all pertinent information to enable a sPeision to be 
made. This should include full details of the tonnage tax group structure (see para eat below) 
unless already provided as part of a tonnage tax election. 
12 Provided that all pertinent information is given to HMRC, the treatment aed will be 
binding on HMRC. This will hold until (and unless) company circumstances change such that 
the original clearance is no longer in point. Reviews to determine whether this is the case may 
form part of any enquiry into a tonnage tax company’s tax return. 
13 This clearance facility is likely to be of most use to complex groups, perhaps with substantial 
non-qualifying activities, with unusual vessels or with offshore activities. However, all interested 
companies are invited to make use of the facility. The clearance procedure will differ from case 
to case according to the issues under discussion, but is likely to take the form of correspondence 
alone or a combination of correspondence and meetings. 


14 Clearance applications should be sent initially to the company or group's usual tax 
district—HMRC will notify the company or group if the case is then transferred to a specialist 
district (see para 2 above). Adequate time should be allowed for HMRC to respond to the 
application (and for correspondence and meetings) before the expected date’ for making the 
election. 


FOREIGN COMPANY/GROUP CONSIDERING COMMENCING QUALIFYING 
ACTIVITIES IN THE UK 


15 A foreign company or group considering commencing ship operations in the UK within the 
tonnage tax regime may seek advice from Liverpool LBO, which will deal with the initial stages 
of the clearance application. 


16 One of the queries most likely to be raised by such a foreign company or group is potential 
exit charges, should it subsequently cease operations in the UK. Where a branch or a subsidiary 
company of a foreign ship operator has been set up in the UK and that branch or company 
subsequently ceases operations in the UK there is unlikely to be a specific exit charge from the 
tonnage tax regime. There may however be a potential liability to tax on pre-migration capital 
gains on assets brought into the UK, if those gains have not already crystallised im another 
country before migration. 


GROUP ARRANGEMENTS 


17 HMRC recommend that a tonnage tax group should operate under a group atrangement as 
set out in FA 2000 Sch 22 para 120. A group arrangement will enable a nominated company to 
act as a representative of the group. This will reduce. (although not eliminate) the need for 
administrative correspondence between HMRC and each individual company in the group, and 
make some aspects of the legislation much simpler to implement, for instance, the provisions of 
FA 2000 Sch 22 paras 37 (75 per cent limit) and 62 (finance costs). 


18 A group arrangement will normally cover the following matters— 


(1) dealing with HMRC on behalf of group companies in respect of clearance applications; 
(ii) dealing with HMRC on behalf of group companies in respect of ie Lona tax election 
___ and renewal elections; 
(ili) making notifications on behalf of group companies as to whether or not thie 75 per cent 
limit on chartering-in (set out in FA 2000 Sch 22 para 37) has been’exceeded and making 
__ any appeal under FA 2000 Sch 22 para 43 (against an exclusion from tonnage tax notice); 
(iv) preparing and negotiating with HMRC calculations required under FA 2000 Sch 1”? 
para 62 (finance costs); 
(v) dealing with HMRC on matters arising under FA 2000 Sch 22 para» 126(4) aéirniniciie 
ie on a merger) and making an appeal under para 126(5) (against echo peenatcies 
ion); 
(vi) make wchulccotate under FA 2000 Sch 22 para 129 (duty to notify HMRC of group 
changes 
(vii) the provision of any other information in relation to the. tonnage tax carried which it 
would be expedient to be provided on a group-wide basis. 
19 Notification of a group arrangement will normally include the following details Of 
(i) the name and unique taxpayer reference of each qualifying company in the “ieeeg0™ 
(ii) the name and unique taxpayer reference of the representative company; 0) 1" 
(iii) a list of the matters to be handled by the representative company on behalf of. the group, if 
different to the list in para 18(i)(vi) above, or confirmation that the representative company 
will handle all items in that list; sc) yiiMiioR aaaveterive niit) 
(iv) a declaration signed by an authorised person for each qualifying company confirming that 
the representative company is authorised to act on their pane in rss 
matters; " wtb reriedwediv) 


11625 Statements of Practice SP 4/00 


(v)a declaration signed by an authorised person for the representative company confirming that 
it agrees to act on behalf of the group companies in respect of these specified matters. 


20 HMRC will agree in writing to the proposed group arrangement and the issues to be covered 
by it, or suggest modifications to the proposals, as appropriate. 


21 The group arrangement does not need to be renewed if the composition of the group changes 
unless there is a change in representative company. FA 2000 Sch 22 para 129 notifications will be 
accepted as notice of changes to the composition of the group arrangement, provided they 
include a declaration under FA 2000 Sch 22 para 19(iv) in respect of any new additions to the 


group. 


THE TONNAGE TAX ELECTION (PART II) 


22 Where a company is a member of a group of companies, the tonnage tax election must be a 
group election. It is likely that most tonnage tax election will be group elections. Where, 
exceptionally, a single company makes a tonnage tax election, none of the information 
requirements listed below in relation to groups will be relevant, and may be ignored. 


23 The initial tonnage tax election should contain the information listed below. 


(i) The name and unique taxpayer reference of each qualifying company in the group. 

(ii) A name for the tonnage tax group that can be used as convenient shorthand in correspond- 
ence and on tax returns. For example, “XYZ TT Group”. It is suggested that “TT” be 
included in the name, as a tonnage tax group may have a different membership to the UK 
group for other tax purposes. 

(iii) Full details of the tonnage tax group structure, including details of non-qualifying com- 
panies. For many groups this will be a straightforward comment to the effect that the group 
consists of XYZ parent company with 100 per cent subsidiaries A, B and C. However, where 
control is, for instance, traced through individuals or complex share structures, then 
appropriate details will be required. For foreign owned groups, the information should 
melade appropriate details of the overseas structure within which the UK companies are 
placed. 

(iv) The accounting period(s) from which the election is to take effect. If this is not the period in 
which the election is made, then further details must be given (see para 26 below for more 
information). 

(v) The signature of an authorised person from each company to confirm that the companies 
are jointly making the election. 

(vi) A declaration confirming that— 

(a) all companies included on the election are qualifying companies, 

(b) all qualifying companies in the tonnage tax group are included in the election, and 

(c) a certificate of approval from the Department of the Environment, Transport and the 
Regions is in force with respect to the initial training commitment. 

24 The 75 per cent limit on chartered-in tonnage is not a qualifying condition for making an 

election. However, an election made during the initial period will be treated as never having been 

of effect if the limit is exceeded in the first accounting period after entering tonnage tax. 


25 Elections made after the initial period will be treated as never having been of effect, if the 
75 per cent limit is exceeded in each of the first three accounting periods (para 38 refers). 


26 However, where an election is made after the end of the initial period and the 75 per cent limit 
is exceeded only in the first accounting period, or only in the first and second accounting 
periods, the election does not have effect for the one or two “exceeded” accounting periods. 
Entry is effectively deferred until the first period that the limit is satisfied. In these circumstances, 
it is essential that the election must still be made within 12 months of becoming a qualifying 
company. 

27 A renewal election should contain similar information to the initial election, with the 
following changes— 


(i)a start date is not required; 
(ii) the training declaration should be that a training certificate is in force and that the group or 
company is not subject to a certificate of non-compliance. 


28 An election will usually take effect from the start of the accounting period in which it is made. 
However, FA 2000 Sch 22 para 12 provides for an election to take effect from the beginning of 
certain other accounting periods. Where this is subject to the agreement of HMRC, the election 
should include details of the commercial reasons why one of these alternative start dates is 
required. For instance, the group might be carrying out a reorganisation to prepare for tonnage 
tax, and therefore would not wish the election to take effect until after this reorganisation was 
complete. 

29 In “exceptional circumstances”, para 12(4) allows the elections made during the initial period 
to take effect from the second accounting period after the one in which the election is made. The 
“exceptional circumstances” must be such that it is commercially impracticable for the company/ 
group election to take effect at an earlier date. This could include contractual arrangements that 
affect qualification and which cannot be renegotiated in time, or unusually complex restructur- 
ing that will take more than one accounting period to achieve. An example of “exceptional 
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circumstances” might be the inability to renegotiate long-term time charters that would push a 
company or group above the 75 per cent limit on time chartering-in. 


30 HMRC will issue to the representative company an acknowledgement to confirm receipt of 
the election. The acknowledgement will normally include a statement of the date on which the 
ten-year period covered by the election will start and end, effectively confirming agreement to 
any backdating or postponement of the starting date, subject to any necessary enquiry into the 
date of entry. This acknowledgement will not mean that HMRC necessarily accept that the 
companies, their activities or their vessels qualify for tonnage tax. A group that wishes to have 
reassurance on this point should take advantage of the clearance procedure discussed above. 


31 FA 2000 Sch 22 para 10(3) extends an opportunity for newly qualifying groups of companies 
to elect into tonnage tax after the initial window of entry. It includes a rule to prevent a group 
avoiding the normal time restrictions for making an election (para 10(1)—initial period) by 
making minor changes to the composition of the group. For example, a group that became 
non-qualifying by divesting itself of its shipping interests and then became qualifying by buying 
most of them back would be “substantially the same” group as before and would not be eligible 
to make an election. 


QUALIFYING COMPANIES AND QUALIFYING SHIPS (PART III) 
Ships 


32 Paragraph 16(1)(b) requires a qualifying company to operate “qualifying ships”—in this 
context “ships” can mean a single ship. 


Strategic and commercial management 


33 The definition of a qualifying company in para 16 provides that qualifying ships operated by 
a company must be strategically and commercially managed in the UK. This is a completely 
different and separate test to that of “central management and control” relevant in determining 
whether a company is resident in the UK. 


34 The “strategic and commercial management” test arises from the European Commission’s 
guidelines on state aid in the maritime sector. No specific EC guidance is available on the 
meaning of strategic and commercial management and HMRC propose therefore to adopt a 
common-sense interpretation, taking into account the various different strands of management 
activity that can be carried out in respect of a ship. HMRC are happy to provide guidance on 
this test as part of the clearance procedure outlined in paras 8-14 above. 


35 All elements of management activity relevant to the ships in question will be taken into 
account in determining whether strategic and commercial management is carried out in the UK 
may include— 


A Strategic functions for the shipping business, including— 


(i) location of headquarters, including senior management staff, 
(11) decision-making of the company board of directors; 
(ii) decision-making of operational board; 
(iv) UK stock exchange listing. 
The types of decision included in (ii) and (iii) above include—decisions on significant capital 
expenditure and disposals (eg purchase and sale of ships); award of major contracts; agreement 
on strategic alliances (eg shipping conferences and pooling); and the extent to which foreign 
offices work under the direction of UK-based personnel. 
B Commercial management of the ship/fleet, including— 
(i) route planning; 
(11) taking bookings for cargo or passengers; 
(1) managing the bunkers, provisioning and victualling requirements; 
(iv) personnel management; 
(v) training organisation; 
(vi) ome management including making decisions on the repair and maintenance of 
vessels; 
(vii) extent to which foreign offices/branches work under the direction of UK-based 
_ personnel; 
(vill) support facilities in the UK (eg training centre, terminal, etc) . Aa 
36 The fact that a vessel may be flagged, classed, insured or financed in the UK may add further 
weight to the indicators in 35(A) and 35(B) aboye in deciding whether that vessel is, strategically 
and commercially managed in the UK. risjene ae ; 
37 Elements of each leg of the test, ie both strategic and commercial management, must be 
demonstrated—the strategic management by features such as in list 35(A) above, and the 
commercial management by features such as in list 35(B) above. coor a id polbit}ao xs f 
38 The more elements that are carried out in the UK, the more likely itis that the company will 
be accepted as satisfying this test. However, the approach will not be purely mechanistic; the 
weight given to each element will depend on the precise facts of each case. Greater weight will be 
given to higher levels of decision-making and management, as opposed to routine day-to-day 
management. HMRC recognise that a»worldwide shipping operation may have many of the 
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ower level activities devolved to local branches. In assessing the weight and relevance of the 

jarious elements of commercial management activity, HMRC will take account of such factors 

is— 

(i) the extent to which each element is carried out in the UK, as compared with the extent that 
it is carried on elsewhere; 

(ii) the nature and extent of the accommodation occupied in the UK; 

iii) the number of employees engaged in these activities in the UK; 

iv) the country of residence of key management staff, including company directors; 

(v) for an international group, the extent to which such activities in the UK correspond to the 
UK’s share of the worldwide fleet. If some group functions in relation to the fleet are carried 
out in the UK and other functions elsewhere, the group may still be seen as commercially 
managing its fleet from the UK provided there is a reasonable balance of activities in the 
UK considering the proportion of the worldwide fleet represented by ships within the UK’s 
tonnage tax regime. 

9 An activity, such as ship management, contracted out to a third party will still count as a 

ositive indicator, provided that it is carried on in the UK. 

(0 The test does not require the vessels to be operated in UK waters. 


}1 FA 2000 Sch 22 para 16(1)(c) states that the qualifying ships operated by a UK tonnage tax 
ompany must be strategically and commercially managed in the UK. This does not mean that 
ach ship operated by the company from the UK must be managed in like manner and to the 
ame extent as every other one. So long as each ship can satisfy some of the criteria in lists A and 
3 above, and the company’s fleet as a whole is strategically and commercially managed in the 
JK, the para 16(1)(c) test. will be satisfied. 


=xamples of strategic and commercial management 

2 Example | 

\ wholly UK shipping company, where all management activities in relation to its ships are 
arried out in the UK. 

‘his company will certainly satisfy the test. 

3 Example 2 


\ company that has no commercial presence in the UK apart from its registered office and the 
ccasional board meeting. 

‘his company will almost certainly not satisfy the test. 

4 Example 3 

\n international group operates a quarter of its fleet from the UK, through a UK sub-group. 
‘he UK sub-group has UK premises and employs around 100 staff in the UK. All technical 
nanagement of the worldwide fleet is carried out in the UK, but personnel management is in the 
‘ar East. The booking system for all vessels is intranet-based using a computer in North 
\merica, but UK staff contribute a quarter of worldwide bookings. The operational board of 
he UK sub-group includes directors based in London, but meets at various locations around the 
yorld. 

‘he UK ship operating company(ies) would be likely to pass the test, as sufficient activity is 
arried on in the UK to reflect its share of the ships. 


emporary cessations 

5 FA 2000 Sch 22 para 17 is aimed at a single company that temporarily ceases to operate any 
ualifying ships, perhaps for instance through loss at sea, and allows such a company to remain 
vithin tonnage tax throughout the period of temporary cessation. Such a single company would 
therwise be excluded from tonnage tax for ten years under the rule in para 140. A group 
ompany would not be so excluded, although it may also choose to take advantage of this 
rovision if for example it were to sell all of its qualifying ships at once. HMRC will generally 
resume that a cessation of more than three months is permanent, unless there is evidence to the 
ontrary. 

6 A company that takes advantage of this provision will calculate its tonnage tax profits as 
hough it still operated the same ships as immediately prior to the cessation. The training 
bligation will continue to apply. 

7 A group election covers all qualifying activities carried on by any company within the group. 
f one company within the group ceases to operate any qualifying ships, but at least one other 
ompany in the group continues to do so, the group election will continue to have effect. If it is 
till in force, that election will cover the first company if it later starts to operate qualifying ships 
gain. 

8 Subject to the rules on mergers in Part XII, the group election also extends to newly acquired 
ompanies. If a single company has ceased to have any qualifying activities and is then acquired 
y a larger group and the company resumes qualifying activities after the merger, it will be 
jithin the tonnage tax regime if there is a group election in force. The fact that the group 
ontains what was formerly a single ex-tonnage tax company does not prevent the group making 
‘tonnage tax election or a renewal election (para 140(3) refers). 
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Seagoing 

49 Paragraph 19(1) describes a qualifying ship | as a “seagoing ship of 100 tons or more gross 
tonnage”. Sub-paragraph (4) defines “seagoing” as * ‘ ‘certificated’ for navigation at sea by the 
competent authority of any country or territory”. HMRC will normally accept that a ship is 
seagoing if it is certificated as such under the Iniernational Load Line or the SOLAS (Safety of 
Life at Sea) conventions. 


Excluded vessels 


50 Paragraph 19(2) prevents a vessel that is used to provide “goods or services of a kind 
normally provided on land” from being a qualifying ship. Examples of businesses where HMRC 
will apply this rule include— 

(i) retailers; 

i) restaurants; 
(iii) hotels; 

) prisons; 

) radio stations; 

(vi) casinos; 
(vil) financial service providers. 
This list is not exhaustive. 


51 Pleasure craft are excluded from the tonnage tax regime under para 20(1)(b).» HMRC accept 
that a commercially operated cruise liner, although operated primarily for the recreation of its 
passengers, is not a “pleasure craft”. This exclusion will be interpreted so as to exclude a vessel 
that is chartered as a whole by its passengers (for instance a holiday yacht) but not to exclude a 
vessel that has individual fare paying passengers. Chartered “as a whole” will include charter by 
a passenger alone, or by passengers acting together, or by a third party acting on behalf of one 
or more of the passengers. 


THE 75 PER CENT LIMIT (PART V) 


52 Where a company or group has breached the 75 per cent limit for chartered-in tonnage under 
FA 2000 Sch 22 para 37, and the breach has continued for two or more consecutive periods then, 
in the absence of any mitigating circumstances, HMRC will consider excluding the company or 
group from tonnage tax under FA 2000 Sch 22 para 39. 


53 If a company or group is to avoid exclusion, there will have to be mitigating circumstances of 
an exceptional commercial nature and the company or group must demonstrate a reasonable 
expectation of falling within the limit in the near future. An example of such mitigating 
circumstances might be the accidental loss of an owned vessel and its temporary replacement 
with another on time charter. 


54 The power to exclude is a permissive one. If HMRC consider that there is evidence of an 
attempt to engineer an early exit from the tonnage tax regime, then it may decide not to exercise 
the power to exclude. 


ANTI-AVOIDANCE (PART V) 


55 Paragraphs 41, 42 provide that a company or group that abuses the tonnage, tax regime may 
be expelled. The provision is aimed at deliberate cases of serious or repeated abuse and will not 
be used to attack minor errors in the computations or genuine misunderstandings..Nor will it be 
used to attack any bona fide pre-election restructuring that is required to enable a group to opt 
for the regime, for instance the divisionalisation of shipping and non-shipping activities. 


56 Examples of situations where the provision may bite include— 


(i) the artificial engineering of non-qualifying income so that it falls within the tonnage tax ring 
fence; for example, including within the sale price of a cruise entitlement ta. a pomican 
discount on the purchase of goods or seryices to be provided onshore; 

(ii) creating a financing structure that circumvents the rules in para 62; 

(ii) involvement in leasing arrangements designed to circumvent the eaeeaeece in Part. Xon 
finance leases. 
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RELEVANT SHIPPING PROFITS (PART VI) unit a U 
Core qualifying activities | neaivana Cae a 

57 Paragraph 46 provides that core qualifying activities include the operation of qualifying ships 
and activities integral and necessary to such operation. Urwatonsalededsegaie 

58 Operation of the ship is defined by FA 2000 Sch 22 para 18 in ‘terms of ownership, but to be 
qualifying the ship must, under FA 2000 Sch 22 para 19(1), be used for transporting passengers 
or cargo, providing marine assistance, or providing transport for services at sea. 9) 
59 Activities “necessary and integral” are those activities that are essential to: enable the | ship 
operation to take place. These include ship management operations such as purchasing fuel and 


hiring crew and commercial management operations such as booking cargo. They donot include 
activities that are merely customary or desirable, although such activities may «count? /as 
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qualifying secondary activities. For instance, providing food for short sea ferry passengers is not 
integral and necessary to. their transport and is therefore not core. However, it is a wholly 
qualifying secondary activity. 

60 The following paragraphs give guidance on some specific maritime activities. 


Tugs 
61 The operations of a seagoing tug will normally be accepted as core qualifying activities. These 
will include— 

(1) assistance at ‘sea; 

(ii) salvage (but see also para 62 below); 
(ii) construction work in the marine environment; 
(iv) support activities for seagoing ships. 
62 Where a tug is involved in raising sunken cargo, this will be regarded as diving support and 
will need to be treated under the principles described below for transport for services at sea. Any 
profits from the sale of salvaged goods will fall outside the tonnage tax ring fence. 


Vessels providing transport for services at sea 


63 Vessels providing services at sea include diving support vessels, cable layers and crane barges 
(or ships performing a similar function). It is necessary to apportion the profits/losses from the 
operation of such vessels between that attributable to transport and that attributable to the 
service provided. HMRC will accept any method of apportionment, which produces a just and 
reasonable result. 


64 For example, HMRC will accept that the profit from transport will be the income that would 
be receivable on a time charter of a similarly modified vessel for the duration of the accounting 
period, less the actual expenses of running the vessel (excluding any expenses relating to the 
provision of the service). Any remaining profit will be the profit relating to the provision of the 
service and will remain outside the tonnage tax ring fence. 


65 Alternatively, the reverse of the method in para 64 above could be used. For example, where 
both divers and a diving support vessel were provided, the income and expenses of providing the 
divers alone could be deducted from the overall profit or loss. Any remaining amount would 
then be “relevant shipping profits” for tonnage tax. 


Merchant adventurers 


66 Some ship operators behave as “merchant adventurers” by taking full or part ownership of 
their cargo, rather than simply acting as carriers. If there is a price risk associated with the cargo, 
then a just and reasonable apportionment of the profit or loss on the voyage must be made. A 
price risk is any situation where the operator buys and sells the cargo at different prices. HMRC 
will accept that where the ship operator does not bear any price risk relating to the cargo, then 
the whole of any profit or loss on the voyage will be within relevant shipping profits for tonnage 
tax purposes. 

67 Tanker operators provide an example of merchant adventuring. For instance, some tanker 
owners load their own cargo of oil and transport it to a destination in the hope of reaching the 
market at the right time to achieve a larger profit. Similarly, oil can be sold on a “delivered” 
basis, where the oil is sold at the end of a voyage at the prevailing price, the price risk remaining 
fully with the ship operator. In these situations a profit split would need to be made between the 
non-tonnage tax profit on the oil and the tonnage tax profit on its transportation. 

68 However, where the oil is sold FOB (free on board) to the ship operator and then sold on 
C&F (cost and freight), the ship operator would not have a price risk on the oil itself. In effect, 
the operator would receive freight income for the route, depending on supply and demand for 
tankers, plus additional remuneration from the shipper if diversions were made from that route 
to another port. In such a situation a profit split would not need to be made. . 


Pooling on liner services 


69 A ship operator may form alliances or pools with other companies and share liner routes. It is 
the nature of a pooled liner service that the cargo, having been booked by the ship operator, may 
actually be carried in one of the partners’ ships. HMRC accept that, provided a balance is 
maintained between the bookings. made with originating customers (not being other shipping 
lines) and the cargo carried in its own ships, then the trade will be regarded as one of ship 
operation and will be.a core qualifying activity. 

70 A reasonable balance will be regarded as maintained where in an alliance or pool, over a three 
year period, the aggregated slots/space allocated for use by originating customers of tonnage tax 
companies in a UK tonnage tax group match the slots/spaces provided to the alliance or pool in 
ships operated by those companies. An excess of bookings over cargoes carried of not more than 
10 per cent will be disregarded. Where there is consistent structural underprovision of more than 
10 per cent cargo carrying on own vessels, bookings over the 10 per cent will be regarded as the 
carrying on ofa separate trade outside tonnage tax. 

71 Where similar arrangements exist in other non-liner sectors, similar principles will be applied 
as appropriate, suitably adapted to the circumstances of the sector. 
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Secondary activities 


72 Qualifying secondary activities are defined in the Tonnage Tax Regulations 2000 
(SI 2000/2303). This next section provides guidance on some of the operational aspects of these 
regulations. 

73 Some of the regulations and notes below contain provisions whereby activities are allowed up 
to a certain limit. Where this limit is breached, then the whole of the profit or loss from that 
activity will fall outside the tonnage tax ring fence. However, where the limit is breached to a 
minimal extent then HMRC may accept, on de minimis grounds, that no adjustment is required. 
This relaxation is to apply in exceptional circumstances only and will not apply to habitual 
breaches. 

74 Activities that are not listed in the regulations and which are not core qualifying activities will 
be outside the tonnage tax ring fence. It is not possible to provide an exhaustive list, but some 
examples are given below— 


(i) The operation of a port or harbour. In small ports where the port and a qualifying 
wharf/terminal are effectively one and the same, the non-qualifying element should be 
determined on a just and reasonable basis. 

(ii) The processing of goods and materials whether on-board, on the quayside or elsewhere, 
other than consolidation and breaking of cargo under the regulations. The protection and 
maintenance of cargo (such as refrigeration or the maintenance of any ripening fruit) will 
not be regarded as processing. ; 

(iii) The storage of cargo beyond what is immediately necessary whilst awaiting loading onto 
ships or onward transportation. For example, a warehousing or cold storage trade will not 
be within tonnage tax. 

(iv) The hire of containers to customers for use otherwise than for cargoes booked by the 
tonnage tax company for transit by sea. 

(v) Dealing or speculation in shipping futures or other shipping related financial instruments 
such as bunkers, not wholly entered into to hedge the company’s tonnage tax trade. 

(vi) A ship-based holiday where the ship remains moored and there is no sea transportation 
element. 

(vii) Sales where orders are taken on-board for goods to be subsequently delivered to an 
address provided by the customer or where the goods are not of a customary type for 
cruise or ferry passengers to purchase. 

(viii) Operations that would fall to be treated as a separate trade under normal tax principles. 
For example, it is accepted the buying and selling ships is part of the normal operation of 
ships and is a core qualifying activity. However, where the buying and selling takes place 
to such an extent that the trade effectively becomes one of ship-dealing rather than ship 
operation, then it would fall outside tonnage tax. 


75 The regulations allow activities carried out by one member of a tonnage tax group in 
connection with qualifying ships operated by another member of the same group to be 
qualifying secondary activities. 

76 The regulations also set out that if such activities are carried out additionally for third parties 
they may qualify as secondary activities if certain conditions are met. The first condition is that 
the activities for third parties should only use such staff and resources as are necessary to carry 
out the main function of the company—that is to say all qualifying activities (core or secondary) 
which it carries out in respect of qualifying ships that it (or another member of the same 
tonnage tax group) operates. The second condition is that the level of third party services should 
be minimal compared with the level of activities carried out in respect of those qualifying ships. 
These conditions refer to the total of all third party activities, but in most cases, it will be simpler 
and more practical to apply them on an activity by activity basis. For example if a booking office 
for a cruise line also sold railway tickets, the level of railway ticket sales which could qualify as 
secondary activities would depend on the level of staff needed to sell the group’s cruise tickets 
and the comparative volume of railway tickets sold compared with cruise tickets. - 


77 Companies may prefer to separate out secondary activities carried on for third parties and 
compute and return the profit on such activities outside the ring fence. In such cases, HMRC 
would only look at the third-party work still conducted within the tonnage tax ring fence in 
applying the test to determine whether third-party work was minimal. 3 


78 For example, say a ship operator within tonnage tax has a substantial ship management 
department providing services to third parties as well as other members of the group: It divides 
its 32 staff into 12 managing group ships and a dedicated section of 20 staff doing third-party 
ship management. If the 20 third-party staff do occasional work to help the in-house 
department, this work should be transfer-priced across the ring fence. If the 12 in-house staff do 
occasional work for the third-party department then, provided this is minimal in comparison 
with the level of the in-house work done by those 12 staff, then any profit from that third-party 
work would be within tonnage tax. wot ITH 


79 In order to determine whether the conditions are met, the level of activity may be determined 
by any reasonable method including reference to turnover, costs, tonnage of ships or number of 
TEUs, as appropriate. Only if the conditions are not met will it be necessary to make a full and 
proper allocation of income and expenditure between secondary activities inside the ring fence 
and those outside it. : ste .tanqoagEs 20 
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80 Whether the level of an activity is minimal will depend on the measure used and the facts of 
the case, but HMRC will not normally accept that third party activity is minimal in any case 
where it exceeds 20 per cent of that activity carried out in support of ships operated by the 
tonnage tax group. 


81 Where third party services are provided under a reciprocal arrangement between two 
operators, HMRC will accept that third-party services may qualify as secondary activities to the 
extent that they are reciprocated by the other party. 


82 Companies may seek confirmation concerning the extent to which an activity for third parties 
will qualify as part of the clearance procedure outlined in paras 8-14 above. 


83 Where administrative and financial services provided under the regulations also relate to the 
“non-sea leg” of an inclusively priced journey or, in the case of passengers, to a related excursion 
or holiday on land, then they will be accepted as being part of the wholly qualifying secondary 
activity. 


Passengers 


84 HMRC will accept that the following activities are carried out in connection with the 
embarkation or disembarkation of passengers or as part of an inclusive transport service bought 
in at an arm’s length price— 


(i)car parking, provided that receipts from non-passengers do not on average exceed 
10 per cent of receipts from passengers; 

(ii) train, coach, bus or other transport services (including flights) to take passengers to or from 
the ship or eligible linked holiday; including— 


(a) purchase of single seats or block of seats on scheduled services, and 
(b) chartered-in transport to and from cruise, provided that only qualifying passengers are 
carried; 


(iii) a single night’s accommodation for passengers in transit immediately prior to embarkation 
or immediately after disembarkation; 

(iv) the provision of quayside shopping facilities for passengers, provided that the range of 
goods available is no wider than would qualify to be sold on board under the regulations. 

85 HMRC will accept that the “provision of excursions for passengers” regulation includes— 


(i) excursions on non-qualifying vessels; 
(ii) the provision of a shore-based facility for the exclusive use of own passengers; 
(111) trips of longer than a single day provided the cabin on board ship remains “occupied” by the 
passenger. 


Gambling 


86 Gambling is to be interpreted broadly and will include slot machines, casino games of chance, 
raffles, bets on horse racing etc. HMRC will accept that the turnover from gambling is negligible 
if it amounts to less than 10 per cent of ticket sales plus receipts from the letting of cabins and 
sale of food and drink for immediate consumption for that voyage. For the purposes of this test, 
turnover will be regarded as receipts from gambling after deducting winnings paid out, but 
before any other expenses. The test applies separately to each individual voyage. In this context, 
a round-the-world cruise will be viewed as a single voyage. 


87 Where the turnover from gambling on a particular voyage is more than negligible, then the 
whole of the profits from gambling on that particular voyage will fall outside the ring fence. 


88 Where third party concessionaires offer gambling facilities and the ship operator’s income 
from the concessionaire varies partly in relation to turnover, then the “negligible” test will also 
apply to the income from the concessionaire. 


Sale of luxury goods 


89 Whether or not goods are luxury goods depends upon the standard of goods and services 
that would normally be expected by the passengers on a particular cruise or journey, and the 
extent to which they will continue to be enjoyed by the purchaser after completion of the 
journey. HMRC will accept that turnover from the sale of luxury goods is negligible if it does 
not exceed 10 per cent of total ticket sales plus receipts from the letting of cabins and sale of 
food and drink for immediate consumption for that voyage. 

90 Where the turnover from sale of luxury goods on a particular voyage is more than negligible, 
then the whole of the profits from sale of luxury goods on that particular voyage will fall outside 
the ring fence. 

91 Where luxury goods are offered for sale on-board by third party concessionaires and the ship 
operator’s income from the concessionaire varies partly in relation to turnover, then the 
“negligible” test will also apply to the income from the concessionaire. 


Slot charters. 


92 Slot charters between shipping companies will be accepted as qualifying secondary activities 
under the same principles set out in paras 69-71 above on pooled liner services. 
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Incidental activities 

93 This category of income will be very restricted in scope and will deal with minor items of 
shipping related income that do not fit comfortably into core or secondary categories. The aim 
will be to prevent what is otherwise a wholly qualifying shipping company from having to apply 
normal corporation tax rules to insignificant items of ship-related income. 

94 Incidental shipping related activities may come within tonnage tax if the turnover Foti them 
is less than 0.25 per cent of the turnover from’ other activities that fall within the tonnage tax 
ring fence. Any unused balance of this limit will not be available to set off against non-qualifying 
secondary activities. 

95 However, if ship-related activity which could fall within the definition: of “qualifying 
incidental activities” is consistently returned outside the tonnage tax ring fence, then, HMRC will 
not argue that it should be treated as a qualifying incidental activity for the purposes of applying 
the 0.25 per cent of turnover test to other items of incidental income. 


Distributions of overseas shipping companies 


96 The tests set out in FA 2000 Sch 22 para 49(2) are very strict, in particular the pata 492)(a) 
requirement that all the overseas company’s income is such that it would be relevant shipping 
income if it were a tonnage tax company. HMRC appreciate that this test may in practice be very 
difficult to comply with, particularly where the company is not wholly owned. For instance, 
dividends from a company with income from a secondary activity in excess of permitted levels 
could not be included under this provision. 


97 Tonnage tax groups wishing to ensure that overseas companies will qualify under para 49(2) 
should make sure that any non ship-related activities are taken out of those companies. The 
condition in 49(2)(d) will be satisfied if the overseas company has no activities which could 
generate income other than relevant shipping income. However, the test applies to income and 
not to activities, and HMRC will accept that the test is satisfied if effective arrangements are in 
place to ensure that no income arises which is not relevant shipping income. This will ensure that 
all profits arising from non-qualifying activities will be taxed outside thé tonnage tax ring fence 
when paid up to the UK as dividends. 


98 HMRC will accept that the tests should be applied afresh for every period of account of the 
overseas company. For example, suppose a tonnage tax company has an overseas subsidiary with 
a December year-end that carries out mixed activities. During 2005, this,overseas company sells 
its non-shipping activities so that in 2006 and 2007 it complies with the para 49(2)(d) condition. 
Half way through 2008, it again becomes a mixed activity company. In this example, dividends 
declared out of 2006 and 2007 profits paid in either of those two years would meet the 
conditions. Dividends declared out of profits for 2005 and prior or 2008 and subsequent 
(whenever paid) would not meet the conditions. 


99 HMRC will also accept that where an overseas company receives minimal levels. of 
non-relevant shipping income, this may be disregarded on de minimis grounds when considering 
the para 49(2)(d) condition. Minimal in this case means income up to, the leyel specified in 
para 48(2), ie 0.25 per cent of turnover from core and qualifying secondary activities. 


100 In FA 2000 Sch 22 para 49(2)(f) there is a condition that the profits from which the 
dividends are paid must be subject to tax. This test may still be satisfied even if there is no actual 
liability to tax on those profits (for example because of the operation of loss relief), so long as 
the profits in question are “subject to a tax on profits”. The rules of computation for tax 
purposes of those profits are also immaterial—for example, dividends paid bya company within 
a comparable tonnage tax regime in another country would satisfy the “subject to a tax” test. 


101 HMRC will accept that a qualifying dividend that is credited in the accounts of a tonnage 
tax company will fall within the tonnage tax ring fence, even if it is actually received when the 
company has ceased to be a tonnage tax company. A dividend that is credited in the accounts of 
a company after it has ceased to be a tonnage tax company will not fall within ue tonnage tax 
ring fence, even if it meet# the conditions of para 49. 


102 HMRC will accept that profits arising on the disposal of all or part of an overseas shipping 
business may be paid out as dividends under these rules, provided that the overseas company has 
qualified to pay such dividends (see above paragraphs) for the five years prior to-the disposal. 


103 Where dividends from overseas shipping companies are regarded as relevant shipping 
income, the supporting computations must give appropriate details. These should include all the: 
information to justify inclusion within tonnage tax, such as name of BIuD IMO niustibet, met oy 
charter, etc plus [a] copy of the accounts for each foreign company. VOR fey heer 

f rh} t 2 OV 
Exclusion of interest income etc ir’ 


104 Under FA 2000 Sch 22 para 50, only Such interest, as would under normal baptiraridid tax 
rules be treated as being trading income arising from the’ trade consisting’ of a ocepayneetey 
tonnage tax activities, may come within the ring fence as relevant shipping profits; © 9 © 

105 In deciding whether or not interest received would be treated as a trade receipt cialhs normal 
corporation tax principles, companies should bear in mind the cases of Nuclear Electric ‘v 
Bradley (68 TC 670) and Bank Line Ltd y IRG (49 PGs wer In the: latter case Lord: Avonside 
commented— : riqioning omBe odhasbau 
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“Income becomes a trading receipt when it arises from capital actively employed and at risk 
in the business because it is required for its support or, perhaps, to attract customers looking 
to the credit of the business. Trading income is ‘the fruit’ of the capital employed in the 
business in the present and active sense.”. 


This description would not extend to cover interest arising from the proceeds of ships held on 
deposit whilst replacement ships are sought. 


THE RING FENCE (PART VII) 


Transfer-pricing 


106 Paragraphs 58, 59 require adjustments to be made (in accordance with TA 1988 Sch 28AA) 
where transactions or arrangements involving connected persons, or indeed tonnage tax and 
non-tonnage tax divisions of the same company, are not on arm’s length terms. This applies to 
all transactions regardless of whether or not a hard charge would normally be made for the 
goods/services provided. The existence of the special ring fencing rules for finance costs does not 
over-ride the requirement to apply the transfer pricing rules to financial transactions across the 
ring fence or with a connected party outside the UK. 


Finance costs 


107 HMRC will not insist on “hard charging” for the cost of finance across the ring fence. 
However, where finance costs across the ring fence are at less than arm’s length rates, transfer 
pricing across the ring fence should be undertaken before reallocation of finance costs is 
computed. 

108 A tonnage tax conipany or group must ensure that an appropriate proportion of its finance 
costs, in accordance with FA 2000 Sch 22 para 61 or 62, is included in the company’s or group’s 
return(s) of profits, if it is not already charged against its relevant shipping profits, Further 
guidance is available in the annex to this statement of practice. 


CAPITAL ALLOWANCES (PART IX) 


Transfers of ships within a tonnage tax group 


109 TA 1988 s 343 (company reconstructions without a change in ownership) can apply to 
transfers of shipping trade between members of the same tonnage tax group. Where a shipping 
business is transferred between members of a tonnage tax group in such circumstances as s 343 
would normally apply, the tonnage tax pool relating to that shipping business may be transferred 
along with the shipping business itself to the new owner. 


110 One member of a tonnage tax group may own a ship which it bareboat charters to another 
member of the same group. HMRC will accept that this is a trade for the purposes of TA 1988 
s 343. If the ship (still subject to the bareboat charter) is transferred to a third company within 
the group, the tonnage tax pool relating to that ship may also be transferred to the third 
company. 


Industrial buildings 


111 Paragraph 82 provides that where an “identifiable” part of a building is used for tonnage tax 
purposes, then that part of the building will be treated as though it does not qualify for 
industrial buildings allowances. Normal principles should be followed when applying this rule. 
For instance, the 25 per cent rule in CAA 1990 s 18 [now CAA 2001 s 283] will apply in the usual 
manner. 


FINANCE LEASING (PART X) 


112 Part X applies special rules to ships leased into the tonnage tax regime under finance lease 
terms. Paragraph 90 prevents a finance lessor claiming capital allowances in respect of the cost 
of a ship leased to a tonnage tax company where the leasing arrangement includes provision of 
security to such an extent that most of the non-compliance risk associated with the lease is 
removed from the lessor. 

113 In measuring the “non-compliance risk” it will be necessary to take into account the future 
realisable yalue of the ship. This may be derived from a series of valuations carried out as at 
regular intervals over the length of the lease. For example on a 20-25 year lease, valuations 
should be made as at intervals of not less than five years. These should be professional 
valuations taking into account normal valuation principles—factors such as the anticipated state 
of that sector of the shipping market, the forecast of future trends, the adaptability or otherwise 
of the ship to other purposes and the dominance of the lessee in that particular sector may be 
relevant if they are part of a normal valuation process. 

114 The valuation should be done from the perspective of day one—if the circumstances 
subsequently change, HMRC will not seek to revisit the valuation. 


115 The ship should be valued unencumbered by any security sought (such as a mortgage given 
to a third party guarantor), to avoid any difficulties with circularity. 


116 Paragraph 90 will not apply to certain types of security. These are— 
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(i) any security inherent in the leased ship itself, provided to the lessor or to a third party 
guarantor, including— 
— a mortgage on the leased ship; 
— anattachment of the lessee’s earnings from the leased ship; 
— assignment of any insurance proceeds arising in respect of the leased ship; 
— rental rebates arising from the arm’s length sale of the leased ship; 


(ii) any guarantee or other security which satisfies the conditions set out in para 91(3)+(5). 


117 Parental guarantees are also left out of account in considering whether the 50 per cent limit 
has been breached. In the case of a guarantee by the lessee’s parent this is because sub- 
paras 92(2), 91(3) apply equally to the lessee and a person connected with the lessee. In the case 
of a guarantee from the lessor’s parent, it is by virtue of para 91(6). 


118 Whilst FA 2000 Sch 22 para 91 only refers to the security inherent in the leased ship, where 
more than one ship is leased as part of the same deal, HMRC will accept that the cross- 
collateralisation of all the ships leased under that deal falls under this heading. 


119 The forms of security listed in para 91 will be completely disregarded in considering whether 
or not more than 50 per cent of the non-compliance risk associated with the lease is removed 
from the lessor (or a person connected with the lessor). This means that any such security should 
not be taken into account in computing the non-compliance risk and furthermore any security 
within para 91 will be treated as not removing any of that non-compliance risk from the lessor. 


120 Pre-delivery guarantees, whereby the putative lessor obtains guarantees in respect of interim 
finance during the construction stage, may also be left out of account in looking at the extent of 
removal of non-compliance risk from the lessor, since HMRC accept that such guarantees are 
not part of the leasing structure once the ship has been delivered and the lease is in place. 


OFFSHORE ACTIVITIES (PART XI) 


121 FA 2000 Sch 22 para 103(2) provides that the special rules applicable to offshore activities do 
not apply unless the number of days in which qualifying ships are operated in offshore activities 
exceeds 30. The 30 days to be taken into account are the total number of ship-days within the 
designated area operated by all of a company’s vessels in the accounting period. Thus, a 
company operating two vessels in offshore activities, one for 15 days and the second for 16 days, 
exceeds the 30 days total and both ships come within the special rules for offshore activities. 


122 Qualifying ships engaged in the search for oil or gas on the UK continental shelf, eg a 
seismic vessel, fall within the description of offshore activities in FA 2000 Sch 22 para 104(1) 
and, similarly, qualifying ships engaged in the exploitation of UKCS oil or gas eg a pipe-laying 
vessel also fall within it. However, the term “offshore activities” is much wider than this because 
of the words “in connection with” and covers all types of ships used in the actual task of 
exploring for or exploiting gas or oil either in an ancillary, subordinate or supporting role, eg a 
diving support vessel. 


123 FA 2000 Sch 22 para 105 excludes certain vessels from the special rules for offshore 
activities. The reference to supply vessels, tugs and anchor handling vessels includes vessels 
performing one or more of the activities of supply, towage and anchor handling. 


124 The period of inactivity referred to in para 106(a) will include the period during which the 
vessel is being commissioned in preparation for its forthcoming operation. Similarly, any 
decommissioning activity on completion of the contract will also be included. 


125 Paragraph 110(4) refers to where plant and machinery ceases permanently to be used for the 
purposes of offshore activities. In this context the question of whether an item of plant and 
machinery has permanently ceased to be used for offshore activities purposes is primarily a 
question of fact. In general HMRC would be prepared to regard a period of two years or less 


during which the item of plant and machinery is not used for offshore activities as being merely 
temporary. f Pha: 


GROUPS, MERGERS AND RELATED MATTERS (PART XtIl) 


126 Paragraph 117(2) provides that a company will not be brought into a tonnage tax group if 
the individual treated as controlling it does not in practice have any “significant influence over 
the affairs of the company in question”. Whether significant influence exists will be interpreted 
according to the facts of each particular case. It will generally be presumed that where there is a 
close family relationship, such as husband and wife or parent and minor child, then significant 
influence will exist. An example of where significant influence may not exist is where there has 


oat a long-term demonstrable family rift and the controlling parties have no contact with each 
other. ai Ob it 


127 Where a foreign group including companies operating qualifying ships comes to the UK for 
the first time, it will have 12 months to decide whether to elect into, tonnage tax under FA 2000 
Sch 22 para 10(3). If it decides to elect in, the election will have effect from the time that the 
group came to the UK. If such an election is made, the group will be considered as a tonnage tax 
group from the moment it comes to the UK for the purposes of applying the rules on mergers set 
out in FA 2000 Sch 22 paras 123-126. dqurge1s4 OL 
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128 Companies that are members of a partnership may bring qualifying activities carried on 
through that partnership into tonnage tax, even if some or all other partners are outside the 
regime. The detailed rules are contained in paras 130-136 and in the Tonnage Tax Regula- 
tions 2000 reg 8 onwards. 


129 These rules cover, amongst other things— 


(i) the computation of tonnage tax and non-tonnage tax profits, 

(1i) the application of the 75 per cent chartering-in limit, 
(ii) the computation of chargeable gains, and 
(iv) the calculation of capital allowances following a partner’s exit from tonnage tax, 
and will apply equally to those partnerships that have legal personality (as in Scotland), as they 
do to partnerships that do not. 
130 Broadly speaking, the effect of these provisions will enable a partner which is a tonnage tax 
company to calculate the partnership profit along tonnage tax lines. Partners, who are not within 
tonnage tax, will calculate their share of partnership profit by reference to normal UK 
corporation tax principles. Thus, there may be different parallel computations of the profits of 
one partnership, eg one on tonnage tax lines and one on normal corporation tax lines. The 
Tonnage Tax Unit at Liverpool large business office (see para 6 above) will advise on points of 
concern or difficulty. 


EXIT CHARGES (PART XIV) 


131 FA 2000 Sch 22 para 137(2) provides that exit charges will apply where a company ceases to 
be a tonnage tax company “... for reasons relating wholly or mainly to tax”. This paragraph is 
aimed at situations where a company or group deliberately engineers an exit from tonnage tax, 
perhaps through a temporary cessation of all qualifying activities or a deliberate manipulation 
of corporate structures. HMRC will not seek to apply exit charges if— 

' (i) the company has reached the natural expiry date of its election (even if the reason that the 
company chooses not to renew its election is “relating wholly or mainly to tax”, for instance, 
if the reason for not renewing is that it wishes to utilise shipping losses); or 

(ii) the company has good commercial reasons, aside from considerations of tax, for leaving 
tonnage tax; or the company is wound up, except in circumstances where company 
liquidations are a feature of a group scheme to engineer a deliberate exit from tonnage tax; 
or 

(ili) the company leaves the UK except in circumstances where the change in company residence 
is a feature of a group scheme to engineer a deliberate exit from tonnage tax; or 

(iv) the company ceases to be a tonnage tax company as a result of the operation of the rules on 
mergers. 


ANNEX—FINANCE COSTS 


Broad approach of the legislation 


1 This statement provides guidance on the implementation of FA 2000 Sch 22 paras 61-63. 
These require that where a single company or members of a group include an excessive 
deduction for finance costs in computing profits outside the tonnage tax ring fence, then 
additional taxable profits should be brought into account to reflect the excess. The rules will 
apply to all tonnage tax companies or groups that carry on non-tonnage tax activities and incur 
finance costs that are deductible for the purposes of corporation tax. 

2 A simple example of a situation where an additional charge would normally arise is a 
diversified group that funds its shipping subsidiaries through equity and its non-shipping 
subsidiaries through debt. 

3 The legislation does not include detailed rules prescribing exactly how the calculation of the 
additional profits should be carried out. Instead, companies and groups may choose an 
appropriate methodology for this calculation to ensure a just and reasonable result when their 
own circumstances are taken into account. 

4 This guidance assumes that a tonnage tax group is involved, although the principles can be 
adapted for a single company, as shown in Example G below. Where a group operates under a 
group arrangement as described in paras 17-21 above, HMRC will accept that these calculations 
should be carried out by the representative company and not by every tonnage tax company in 
the group. However, any resulting adjustment should be allocated to all the tonnage tax 
companies, as required by para 62(5). 


Computational principles 
5 The calculation of the excess finance costs for an accounting period will involve the following 
stages— 
(i) Determine the total UK-deductible finance costs of the tonnage tax group that are taken 
into account in computing profits arising outside the ring fence (after any statutory 
disallowances including transfer pricing adjustments). Intra-group finance costs with a 
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corresponding direct receipt chargeable to UK corporation tax (outside the ring fence) in the 
same accounting period elsewhere in the group do not need to be counted for this purpose. 

(ii) Determine the total UK-deductible finance costs of the tonnage tax group, as if there were 
no tonnage tax election in place. This could be approximated by the amount determined in 
(i) above, plus finance costs charged in the calculation of relevant. shipping) profits. 
Intra-group finance costs with a corresponding contemporaneous UK. taxable receipt that 
were not counted under (i) above should again be ignored here. 

(iii) Determine the proportionate amount of the costs calculated in (ii) that cannot be regarded 
as being incurred so as to give rise, directly or indirectly, to relevant shipping profits. This 
should be done on a just and reasonable basis having regard to the underlying funding and 
the generation of relevant shipping profits. Further guidance is given below. 

(iv) Calculate the excess of (i) over (iii), if any. 

(v) Allocate this excess to the tonnage tax companies in proportion to their tonnage tax profits. 


6 Stages (i) to (iv) can be represented by the following formulae, which are used to facilitate the 
examples below— 


E =A —-(F X B) 
If (F x B) > A then E = 0 
where— 


E_ is the excess finance costs to be allocated to the tonnage tax companies. 

A is the group finance costs that can be taken into account outside the ring fence (before the 
application of para 62). ; 

B_ is the group finance costs determined as if there were no tonnage tax election in place. 

F is a just and reasonable fraction. 


7 Where there are non-coterminous accounting periods, then the periods should be matched 
using any just and reasonable method. 


Definition of finance costs 


8 Finance costs are defined at para 63. All of the costs arising from debt financing should be 
included and HMRC will expect this provision to be interpreted very broadly. It could include 
off-balance sheet methods of financing. However, finance costs will not normally. include costs 
incurred through the late payment of debts, such as interest paid to trade suppliers or interest on 
late payments of corporation tax/PAY E/VAT. t 


Determining the just and reasonable fraction (F) 


9 It is not possible to specify a single universally applicable formula for determining F, as 
different groups will have different operational and financial circumstances.’ Each group will 
therefore have to devise its own methodology. A group may wish to discuss this with its tax office 
as part of the clearance procedure. 


10 In devising an appropriate methodology, HMRC will generally expect the following consid- 
erations to be taken into account— 


(i) The calculations must observe the principle of fungibility. This means that individual items 
of finance should not be linked with individual activities or individual-assets. Instead the 
financing should be viewed as funding the totality of all the tonnage tax and non-tonnage 

__ tax activities of the group’s UK companies and those of its overseas subsidiaries. 

(ii) Any consideration of tonnage tax activities must include the activities of overseas ‘shipping 
companies whose dividends would ordinarily be relevant shipping profits under para 49 (and 
thus subject to UK corporation tax solely under the tonnage tax regime). This is the case 
irrespective of whether any such dividends are paid during the accounting period under 
review. This approach is necessary to avoid distortionary tax effects that could otherwise be 
caused as a result of the group’s commercial decisions as to where debt is to be located. See 

_. examples I and J below. b nopelzieal oT § 

(ii) If the funding requirements of a business differ from activity to.activity the calculation of F 
should take this into account. Shipping is generally a capital-intensive activity due to the 
high costs of the assets and would be expected to require greater funding than many other 


should be taken into account in considering the nature of the activities outside the-ring fence 


bhi 


(v) A group that utilises complex international funding structures must take these fully into 
account in determining whether or not a proposed methodology produces a just and 
reasonable result. DSA PIE aks ye OIE GIS 


11 The methodology chosen must be used consistently from period ‘to petiod) unless’ group 
circumstances change so that this would no longer produce.a just and reasonable result. 9 
i¢ time th#egsile 
Examples ; b otabi 5-4 Un indetcsrs Saimin (2) 
12 The examples below are designed to demonstrate how a just and reasonable result might be 
reached. They are not exhaustive and are necessarily simplified. oni esonawoliserb 
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A A tonnage group carries out wholly qualifying shipping operations and all income and 
expenses (including £100 finance costs) are accounted for within the tonnage tax ring fence. 
In this situation there are no activities outside the ring fence and therefore neither para 61 nor 
para 62 applies. 

B The same situation as A, except that the £100 finance costs are borne outside the tonnage 
tax ring fence, and the group now has £100 of interest income outside the ring fence. This 
interest income is negligible when compared to the rest of the group’s activities and therefore 
any funding used to support the interest bearing deposit will also be negligible. 


This means that F is 0 per cent so E is 100. The net result is taxable income outside the ring 
fence of £100. 


C The same situation as B, except now the £100 of interest income is material to the group, 
representing 10 per cent of its total income. 


It might now be reasonable to regard some of the debt as funding the interest bearing deposit, 
and therefore F increases to (say) 10 per cent and E reduces to 90. 


D The same situation as C, except the £100 of interest income now represents 10 per cent of 
the group’s total profits but only a negligible proportion of its total income. 


A just and reasonable view might be that the funding applicable to the interest bearing deposit 
is negligible compared to the funding for the business as a whole, giving the result that F is 
0 per cent and E is 100. 


E A tonnage tax group contains two UK companies, one of which is a tonnage tax company 
carrying out wholly qualifying shipping operations and the other of which is not a tonnage 
tax company. Both businesses are of similar size with similar funding requirements and 
therefore it is appropriate for F to be 50 per cent. Each company incurs £100 finance costs, of 
which the tonnage tax company’s are inside the ring fence. 


In this situation A = 100 and B = 200. This means that E = 0 and no adjustment is required. 


F The same situation as E, except that the tonnage tax company is now wholly equity funded 
and all the finance costs have been charged in the non-tonnage tax company. 


Now A = 200, B = 200, F = 50%, and therefore E = 100. 


G The same situation as F, except that the tonnage tax group is a single company with two 

divisions. The finance costs are charged equally inside and outside the ring fence. 

_ There is already an equal sharing of finance costs on either side of the ring fence, so E = 0. 
H A tonnage tax company decides to increase its borrowings at the same time as it acquires a 
non-tonnage tax company. Finance costs are £100. Before this borrowing, the group was 
entirely equity funded. The two businesses are of. similar size and with similar funding 
requirements. The group takes the full £100 into account in computing its profits outside the 
ring fence. 

The principle of fungibility means that the finance costs must be regarded as relating to both 
businesses. Thus, F = 50%, and A = 100, B = 100 and therefore E = 50. 

I A tonnage tax group consists of three companies—one is a tonnage tax company carrying 
out wholly qualifying shipping operations, another is an overseas company qualifying to pay 
dividends under the provisions of para 49 and the other is a UK non-shipping company. All 
three businesses are of similar size and with similar funding requirements. Finance costs of 
£900 are all taken into account in computing the profits of the non-shipping company. 
Non-tonnage tax activities account for one third of the group. 

The para 49 company counts as tonnage tax for this purpose therefore F = 33%. This means 
that A = 900, B = 900 and E = 600. 

J The same situation as I, except that the finance costs are charged £375 in each UK company 
and £150 overseas. 

This means that A = 375, B = 750 and F = 33% giving E = 125. It can be seen that this gives 
a net UK deduction of 250/750 outside the ring fence, which is proportionately the same as 
the 300/900 in example I. This satisfies the principle at 10(ii) and takes proper account of the 
fact that overseas debt reduces the extent of the group’s UK source financing requirement. 
K The same situation as J, except that the non-shipping company is now an overseas company. 
This means that A = 0, B = 375 and E = 0 (E cannot be negative). 

L The same situation as J, except that additional finance costs of £150 are paid by the 
non-tonnage tax company to the tonnage tax company. 

The interest does not constitute trading income and is therefore taxed outside the ring fence. A 
still = 375 (as the additional costs can be ignored), B still = 750 and F = 33% giving E = 125 

SALE he | beatae 

_ M The same situation as L, except that the additional finance costs of £150 are paid by the 
_ non-tonnage tax UK company to the overseas shipping subsidiary. 

- A= 525 (the additional costs are now brought into account), B= 900 and F = 33% giving E = 

225. 
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N Mrs X controls a group of UK non-tonnage tax companies that are funded primarily by 
debt. Her husband controls a group of tonnage tax companies that are funded primarily by 
equity. 

The debt and finance costs in the Mrs X companies must be taken account of in the para 62 
calculations. 

O A tonnage tax group incurs UK finance costs of £100 outside the ring fence. F is 
determined at 2/3 which means that E = 33.3. The group enters into a financing arrangement 
whereby equity is invested in a subsidiary in a low tax regime and funds loaned back from this 
subsidiary to a tonnage tax company. “i 

There are no additional commercial activities created by this transaction and prima facie, F 
remains at 2/3. Interest paid by the tonnage tax company to the overseas finance company 
increases B but has no impact on A, thus reducing E. The main benefit of this arrangement to 
the group is to avoid an additional tax charge. HMRC would view this as not being a just and 
reasonable result and would expect a further adjustment to be made. 


SP 1/01(07) (July 2007) Treatment of investment managers and their 
overseas Clients 


1. There are two policy objectives underlying the tax treatment of UK resident investment 
managers and their overseas clients. These objectives are that overseas investors should not be 
charged to UK tax in relation to investment transactions conducted on their behalf and that any 
fees earned by a UK resident investment manager for services performed for the non-resident 
should be fully chargeable to UK tax. 


2. The UK tax system seeks to achieve these objectives by granting what is termed the 
Investment Manager Exemption. The exemption enables non-residents to appoint UK-based 
investment managers without the risk of UK taxation and is one of the key components of the 
UK’s continuing attraction for investment managers. HM Revenue & Customs ((HMRC’) is 
committed to maintaining this environment by improving the exemption to meet developments 
in the investment management industry through providing greater flexibility and better explana- 
tions for investment managers and expanding the scope of exempt activities. 


3. This statement gives guidance on the application of the tests in s 127 Finance Act (“FA”) 1995 
and Schedule 26 FA 2003, parts of which now appear rewritten in ITA 2007, regarding UK 
investment managers’ who act on behalf of non-residents. In particular, it sets out the HMRC 
views on: 


— the extent to which trading by a non-resident, through an investment manager in the United 
Kingdom, does not bring the non-resident into charge to tax on the income arising; 

— the factors to be taken into account in determining whether active management of a 
portfolio on behalf of a non-resident constitutes the exercise of a trade in the UK by that 
non-resident; 

— the circumstances in which an investment manager is considered to be acting in an 
independent capacity within the meaning of s 127(3)(c) FA 1995 and paragraph 3(2)(c) 
Schedule 26 FA 2003; and 


— the application of the 20 per cent test and the customary rate of remuneration in s 127 FA 
1995 and Schedule 26 FA 2003. 


Note— ‘Investment manager’ is used throughout to denote an agent providing investment or asset management services, or 
services of a similar nature, in the UK to a non-resident. In practice that person may be termed ‘manager’, ‘adviser’, or 


similar. 
4. These issues were originally addressed in statement of practice 1/01 (SP 1/01). The Statement 
is now being revised, taking into account legislative changes in FA 2003 affecting corporate 
non-residents and market developments since the original Statement was issued. ) 


5. This statement replaces the original SP 1/01 with immediate effect, except to the extent that 
this statement requires a non-resident or its investment manager to make changes to current 
circumstances or contractual arrangements in order to comply with the terms of this statement, 


enh case the original SP 1/01 may be applied until 31 December 2009 [see below for original 


6. Parts I and II set out the legislative background and deal with the relevance of trading. The 
changes that will have most impact on the application of the Investment Manager Exemption 


are iy Part II] which deals with the particular tests that have to be satisfied for the exemption to 
apply. reer ode 


PART |: BACKGROUND jos 290b Jasrsiet oil 


7. Non-UK residents are chargeable to UK tax in respect of income from a trade conducted in 
the UK through a branch or agent, in the case of income tax, or a permanent establishment in 
the case of corporation tax. However, s 127 FA 1995 limits the charge to income tax on any 
profits earned by UK investment managers on behalf of non-residents to any tax deducted at 


source. The limitation from corporation tax is provided by s 152 and Schedule 26 FA 2003 which 
mirror the 1995 legislation. 2&8 
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8. Those provisions limit the charge to tax provided a number of tests are met. Amongst other 
things these tests provide certainty that the exemption applies if the UK investment manager is 
acting for the non-resident in an independent capacity. If the tests are met, the tax chargeable is 
restricted to the tax, if any, deducted at source. HMRC’s practice in relation to the tests is 
described at Part III of this Statement. 


9. FA 2003 introduced the concept of a permanent establishment into UK legislation at s 11 
Income and Corporation Tax Act 1988. The term is defined at s 148 FA 2003 and includes an 
agent acting on behalf of the non-resident other than an agent of independent status acting in 
the ordinary course of the agent’s business. 


10. The Investment Manager Exemption legislation now only has relevance for corporation tax 
by providing greater clarity about what constitutes independence of investment managers in 
relation to the non-residents for which they act. For income tax it raises the threshold for 
chargeability so that the same criteria apply when there is no treaty protection in the form of a 
permanent establishment article. 


‘11. The legislation does not apply to income from, or connected with, a trade carried on in the 
JUK by the non-resident otherwise than through a broker or independent investment manager. 
For instance, income arising from the temporary lodgement of funds used in a manufacturing 
business carried on in the UK is liable to corporation tax or income tax in the normal way. The 
same applies where the transactions are part of a wider trade, eg insurance, carried on in the UK 
whether by the investment manager, another agent, or a branch of the non-resident. 
12. Where the Investment Manager Exemption does not apply to income arising through the 

_UK investment manager, it does not necessarily follow that the non-resident is liable to UK tax 
on that income. For example: 


— certain UK securities are exempt from tax; 

— for those non-residents otherwise within the charge to corporation tax s 148(3) TA 1988 
provides that a company is not regarded as having a permanent establishment where it 
carries on business through an independent agent acting in the ordinary course of his 
business; 

— for those non-residents within the charge to income tax a Double Taxation Agreement may, 
depending on the terms of the Agreement, limit the UK tax to the profits of the trade 
carried on through a permanent establishment. 


13. Sometimes a non-resident appoints an agent overseas who in turn appoints a UK sub-agent, 
often its affiliate, to manage the investment of all or part of the portfolio. That situation is 
considered in Part III of this Statement. 


PART Il: RELEVANCE OF TRADING 


14. The Investment Manager Exemption legislation has no relevance unless the non-resident is 
trading in the UK. 

15. If the transactions carried out through the investment manager are part of the trade carried 
on by the non-resident then, unless the tests in s 127 FA 1995 or Schedule 26 FA 2003 are 
satisfied (see Part III) the income from that trade, including any profit from the realisation of 
securities, etc, is taxable. 

16. Whether or not a taxpayer is trading is a question to be determined by reference to all the 
facts and circumstances of the particular case. This applies as much to financial transactions as 
to other activities. 

17. In determining the question of trading, any transactions carried out through an investment 
manager are to be considered in the context of the status and world-wide activities of the 
non-resident. It is not possible in this statement to consider every possible set of circumstances 
but, for example, an individual is unlikely to be regarded as trading as a result of purely 
speculative transactions. 

18. For a company, a transaction will generally be either trading or capital in nature. (This may 
also be the case for non-corporate collective investment vehicles whether open-ended or closed.) 
If the main business of a non-resident company is a trade outside the financial area, or an 
investment holding business, the activities in the UK would normally amount to trading only if 
they constituted or were part of a separate financial trade. But if, exceptionally, activities which 
are an integral part of the profit earning activities of a non-financial trade are carried out 
through a UK investment manager (eg hedging on the London terminal markets by a 
non-resident dealer in physical commodities) then that might amount to trading here. The view 
to be taken on a particular case will depend on all the facts of that case. 


19. The active management of an investment portfolio of shares, bonds and money market 
instruments’ such as bills, certificates of deposit, floating rate notes and commercial paper does 
not constitute a trade. But every case must be considered in the light of its own facts. 


20. HMRC view short positions as conceptually the same as long positions and synthetic 
positions are conceptually the same as the equivalent ‘real’ positions. Neither going short nor 
taking synthetic positions using derivatives are in themselves indicative of trading. Furthermore, 
synthetic positions that give exposure to part of an asset are conceptually the same as synthetic 
positions that give exposure to the whole of an asset. Thus a synthetic position that gives 
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exposure only to'a bond’s credit risk is no more or less likely to be a trading transaction than a 
synthetic or real position that gives exposure to the bond’s coupon, liquidity, credit and currency 
risks. These techniques may constitute investment in themselves or may form part of an 
investment activity. 

21. Where futures and options are used by non-residents who are collective investment vehicles 
(whether open-ended or closed), pension funds and other bodies which either do not trade or 
whose principal trade is outside the financial area, statement of practice 03/02 ‘Tax Treatment of 
Derivative Transactions’ will be applied. 


22. If a non-resident carries on a financial trade outside the UK, any transactions carried out 
through a UK investment manager are likely to amount to trading in the UK. That is so whether 
there is a discretionary agreement or whether the manager acts on the instructions of the 
non-resident. The criteria for deciding whether a non-resident financial company is an inyest- 
ment company or a trading company are the same as those which apply to a resident company. 


23. Where there is trading in the UK, no assessment is due on the non-resident ‘when the 
Investment Manager Exemption applies. Liability of the non-resident is instead limited to tax 
deducted at source. 


PART Ill: PARTICULAR PROVISIONS OF THE INVESTMENT 
MANAGER EXEMPTION 


Investment transactions 


24. Application of the Investment Manager Exemption provisions is restricted to investment 
transactions. These are defined in s 127(12) FA 1995, Paragraph 3(3) Schedule 26 FA 2003 and 
Statutory Instruments 2003/2172-2173 and 2007/963-964. For the purposes of the Investment 
Manager Exemption investment transactions include shares, stock, commercial paper and 
warrants, futures (including forward) contracts, options contracts or securities of any descrip- 
tion, any foreign currency, carbon emission credits, interest rate swaps, equity swaps, currency 
swaps, commodity swaps and commodity index swaps, credit default swaps, whether settled 
physically or by cash, and other contracts for difference, but not contracts relating to land, or 
contracts of insurance. 


25. Transactions in physical commodities, including warrants on the London Metal Exchange 
which give the holder title to the metal, are not investment transactions for the purposes of the 
exemption. However, futures and options contracts in commodities that provide for physical 
delivery will be treated as investment transactions provided physical delivery does not occur. 


26. Transactions in land, including transactions of any nature which result in the acquisition of 
land, are not within the definition of investment transactions. Further, futures or options 
contracts relating to land are specifically excluded fromthe definition. Futures or options 
contracts involving indices of land can however qualify depending on the characteristics of the 
particular index used. Although this list is not exhaustive, HMRC would expect that the index is; 
— publicly accessible; Corina? 
~ comprised of a significant number of properties so that it is not capable of manipulation 
eg by being linked to specific properties; and r 949 2 
— is maintained by persons not connected with the non-resident or its investment manager. 
27. Placing money at interest, including structuring and negotiating the terms of the placement, 
is an investment transaction. If commitment, placement or documentation fees are received by 
the non-resident for placing its own money at interest the fees will be regarded as part of the 
return on the loan. Participation as a syndicate member by providing funds fora Synteeted loan 
is also regarded as placing money at interest. However, taking a lead in arranging a syndicate to 
advance a loan, originating a loan in which the non-resident is not a lender, or managing such’a 
loan, are functions outside the definition of an investment transaction for the purposes of the 
Investment Manager Exemption and any fees or similar remuneration or preferential rate (to 
whomever paid) for arragfging or managing it are chargeable to UK tax if the arrangement or 
management is carried on in the UK. iON TOL Sabo 907 90 


28. In determining the extent to which any fees or similar remuneration are chargeable’ to UK 
tax, HMRC will have regard to the level of interest and other compensation payable to the 
non-resident, or its agent, in order to determine whether the relevant amount is an'arm’s length 
amount. For example, where the non-resident receives interest at a rate higher than’ other 
syndicate members, the interest differential may be regarded by HMRC miaits | 09 arrange- 
ment or management fee or similar. Provided the non-resident or the UK manager is taxed on 
the fee in the UK, or the equivalent of the fee, the tests for the Investment Manager Exemption 
will not have been failed. Similarly, the investment manager may receive fees'in connection with 
the syndication which are matched by a corresponding reduction in the management and/or 
performance fees payable to him by the non-resident. Provided the syndication fees are taxable in 
the hands of the manager the Investment Manager Exemption will not be jeopardised:,,.. 9+ 

29. Where a transaction entitles the non-resident to receive an incomé flow and the income is 
derived from persons unconnected with the non-resident, its agents, or the holder of a security 
or other interest in the non-resident, then HMRC will regard such a transaction as an inve 1 

transaction. | ; y ol i} iu20¢xs ovig Jed 2noitizog 
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30. It is a requirement that the investment manager does not fall to be treated as a permanent 
establishment of the non-resident in relation to any other transaction carried out in the same 
accounting period. For the avoidance of doubt, services provided by the investment manager on 
behalf of the non-resident involving capital raising or originating or syndicating a loan will not 
be regarded as such other transactions for the purposes of this test provided the non-resident or 
oe UK manager is taxed in the UK on the fee for those services or the equivalent rate of that 
ee. 


31. Transactions that are not investment transactions may result in the loss of the exemption but 
if a non-qualifying transaction was minor or made inadvertently the exemption will not be failed 
provided the profit from the transaction is charged to UK tax. In determining whether a 
non-qualifying transaction is minor or inadvertent HMRC will look at the size and nature of the 
transaction, the intentions of the parties involved, the reasons why the transaction occurred and 
whether there has been any recurrence. It is not possible to describe every scenario in this 
statement of practice and HMRC specialist advisors will continue to provide advice on whether 
particular transactions would qualify. 


The Qualifying Conditions 


32. The Investment Manager Exemption applies in relation to investment transactions carried 

out by the investment manager on behalf of the non-resident if the investment manager meets 

certain tests. The tests are that: 

+. the UK investment manager is in the business of providing investment management services; 

— the transactions are carried out in the ordinary course of that business; 

— the investment manager acts in relation to the transactions in an independent capacity; 

— the requirements of the 20 per cent test are met; 

— the investment manager receives remuneration for provision of the services at not less than 
the rate that is customary for such business; and 

~ the investment manager 1s not the non-resident’s UK representative in relation to any other 
income or transaction otherwise chargeable to UK tax for the same period. 


33. All of these qualifying tests must be met and failure to meet any one of them (other than the 
20 per cent test: see below) results in removal of the exemption. If the 20 per cent test 1s the only 
test failed, the exemption from tax is restricted. 


34, The remainder of Part III provides guidance on three of these tests: 


A. The independent capacity test; 
B. The 20 per cent test; 
C. The customary rate test. 


A. The Independent Capacity Test 

35. The manager must act for the non-resident in an independent capacity. This means 

ascertaining whether, having regard to its legal, financial and commercial characteristics, the 

relationship between the manager and the: non-resident is a relationship between persons 

carrying on independent businesses that deal with each other on arm’s length terms. 

36. The relationship will be considered to be independent if the non-resident has the following 

characteristics: 

(a) the non-resident is a widely held collective fund or, if not, — — : 

(b) the non-resident is not a widely held collective fund but is either being actively marketed 
with the intention that it become one or is being wound up or dissolved. 


37. A fund will be regarded as widely held if either no majority interest in the fund is ultimately 
held by five or fewer persons and persons connected with them, or no interest of more than 
20 per cent is held by a single person and persons connected with that person. The fund may 
need to establish a track record before new investors are obtained and will therefore have 18 
months from the commencement of trading in the UK to meet the widely held test. Where 
investment management services are provided to a collective investment scheme constituted as a 
partnership, participants in the scheme will not be regarded as connected persons for this 
purpose if their only connection is membership of the partnership. This means that if the 
investment manager is a partner in the fund it will not be treated as connected with the other 
partners in the fund for the purpose only of the Independent Capacity Test, although there may 
still otherwise be connection under s 839 TA 1988/s 993 ITA 2007 between the participants, for 
example as partners in another capacity. 

38. Actively marketed means there must be evidence of ongoing genuine attempts to obtain third 
party investment into the fund in order to meet the widely held test and that the terms on which 
interests in the fund are offered are not prohibitive or discriminatory for that class of business. 


39. If the fund has one of the above two characteristics the independent capacity test will be met 
without the need to refer to any other factors. 
40. In other cases the independent capacity test will be met: 


(a) where the provision of services to the non-resident and persons connected with the 
_»non-resident-is not a substantial part of the investment management business. Where that 
part does not exceed 70:per cent of the investment manager’s business, either by reference to 
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fees or to some other measure (where that would be more appropriate), it will not be 
regarded as substantial. Further, if in the first 18 months from the start of a new investment 
management business the services provided to the non-resident exceed 70 per cent of the 
business, they will not be treated as a substantial part of the business provided that they are 
consistently below 70 per cent in subsequent periods. 

where the provision of services to the non-resident represents more than 70 per cent of the 
investment manager’s business 18 months after the start of a new investment management 
business but that was for reasons outside the manager’s control and the manager had taken 
all reasonable steps to bring it below 70 per cent. The investment manager will be expected 
to provide all relevant information to support a contention that the services are a substantial 
part of the manager’s business for reasons beyond the manager’s control and to demonstrate 
what steps have been taken to rectify that position. 


41. If none of the above tests are satisfied HMRC will have regard to the overall circumstances 
of the relationship between the non-resident and the investment manager in determining 
whether they are carrying on independent businesses that deal with each other on arm’s length 
terms. It is not possible to describe every scenario in which the relationship may still meet this 
test but the guidance in this statement of practice should provide certainty to the vast majority 
of non-residents trading in the UK through an investment manager and HMRC will also 
continue to provide advice for any other circumstances. 


42. Some funds adopt a master/feeder structure. Where the investment manager manages an 
opaque master fund, eg a company, which has feeder funds then the independence test will be 
applied as if the master fund were transparent by looking at the beneficial ownership of each 
feeder fund to determine whether the master fund is independent. 

43. Similarly, if the investment manager acts for one or more sub-funds owned by an umbrella 
fund it is the beneficial ownership of the latter that will determine whether the independence test 
1s met. 

44. It should be noted that a subsidiary may be considered independent of its parent company 
for the purposes of the test, notwithstanding the parent’s ownership of the share capital. 


S 


B. The 20 per cent Test 


45. In essence the requirement is that the investment manager and persons connected with it, 
including connected charities, must not have a beneficial entitlement to more than 20 per cent of 
the non-resident’s chargeable profit arising from transactions carried out through the investment 
manager. The definition of connected persons is that in s 839 TA 1988/s 993 ITA 2007. 


46. Management fees paid to the investment manager and persons connected with it are not 
included in the chargeable profit provided they would be allowable in computing the profit of 
the non-resident were it chargeable to UK tax. This applies equally to incentive fees, perform- 
ance fees or incentive allocations which are calculated by reference to any increase in the net 
asset value or profits of the relevant non-resident. This treatment of incentive allocations is 
explained further below. 


47. Where the 20 per cent threshold is exceeded, the part of the income of the non-resident to 
which the investment manager and connected persons are beneficially entitled is excluded from 
the limitation of charge. The limitation of charge will apply to the part to which they are not 
beneficially entitled provided the other tests in the investment manager provisions are met. 


48. The 20 per cent test is treated as satisfied throughout any period, not exceeding five years, for 
which it is met in respect of the total taxable income of the period arising from transactions 
carried out through the investment manager. It is also treated as satisfied if the manager 
intended to meet that test but failed to do so, wholly or partly, for reasons outside the manager’s 
control, having taken any reasonable steps to fulfil that intention. This means that the manager 
must fulfil the intention to keep its beneficial entitlement within 20 per cent of the total taxable 
income for the period insofar as it is reasonable to do so, but is not required to get within that 
figure at any cost, for instance where there are good commercial reasons for not achieving that. 


49. This is an example of how the test may be met throughout a period of five years: 


Years 1 2 a qs 5 
Taxable income of non-resident £100 £200 £200 £250. £250 

Entitlement of manager to above £32 £58 £40 £35 £5 

Expressed as percentage for each year 32% 29% 20% 14% 2% 


Average percentage over qualifying period 32% 30% 26% 22%, 27 1T% 


It may be assumed that the test is satisfied for year one because (a) in this example it was the 
manager's intention to have a beneficial entitlement to an average of 20 per cent or less in 
aggregate over a five year period and (b) that intention was fulfilled. Had the 20 per cent 
beneficial entitlement been achieved before the five years were up, then that shorter period 
would have been the qualifying period. A second qualifying period of up to five years could 
include years two, three, four, five and six and so on. Gesdt stocdy 

50. As with any other tests for the exemption, unless specified otherwise, the UK tax rules regard 
companies, including LLCs, as opaque and the FA 2003 rules apply, while partnerships are 
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transparent and FA 1995 applies. In addition, the rule for non-resident companies at Sched- 
ule 26(5) FA 2003 treats partnership collective investment schemes in which they invest as 
assumed companies for the purposes of the 20 per cent test. 


51. In relation to a tax-transparent fund having overseas investors, the non-residents will be 
participants in the fund. In such circumstances the 20 per cent test would be automatically 
broken where a non-resident participant is connected to the investment manager since this would 
mean that all the non-resident participants were connected under s 839(4) TA 1988/s 993(4) ITA 
2007 by virtue of their being partners in the same partnership. The investment manager and 
connected persons would then be entitled to all the income of that non-resident. Accordingly, 
where the investment management services are provided to a collective investment scheme (as 
defined in the Financial Services and Markets Act 2000) the 20 per cent test is applied by 
looking at the scheme as a whole rather than at the individual participators. It is not then 
relevant that the investment manager may be connected to the non-resident as partner (s 127(10) 
and paragraph 5 Schedule 26 FA 2003) or that the non-resident participants themselves carry on 
a financial trade as the availability of the exemption is instead tested solely by reference to the 
nature of the activities of the notional company represented by the scheme. 


)52. In certain circumstances the investment manager may be connected with the participants 
because both are partners in one or more partnerships which have an interest in the fund in 
question. Where the 20 per cent test is failed as a consequence of aggregating the manager’s 
income with that of certain partners who are not connected persons otherwise than as a result of 
s 839(4) TA 1988/s 993(4) ITA 2007, ie by being partners in a partnership, the failure will be 
regarded as a failure under s 127(4)(b) FA 1995 and paragraph 4(b) Schedule 26 FA 2003 to fulfil 
an intention to satisfy the test. But in certain situations that failure will be considered as— 


(a) attributable to matters outside the control of the manager and persons connected with it; 
and ‘ 

(b) as not being the result of a failure to take reasonable steps to mitigate the effect of those 
matters in relation to the fulfilment of that intention. 


In those situations the 20 per cent test will be met. The legislation will be applied in this way 
where: 

— the connected persons are partners other than solely in a fund under consideration; and 

— partnership is the only reason that the manager is connected with them. 


53. Where overseas pension funds are set up under trust the trustees do not have beneficial 
ownership of the pension fund income although they may be the legal owners. The 20 per cent 
test will not therefore apply where the trustee is connected to the UK investment manager. In 
practice it would be unusual for an overseas pension fund to be carrying on a financial trade. 


54. Where the establishment of a connected person’s relationship depends on the question of 
whether a person falls to be regarded as having control of a company’s affairs within the terms 
of s 416(2) TA 1988, it is not considered that a person’s ability (whether de facto or de jure) to 
appoint the majority of the Board of directors will itself constitute control of the company’s 
affairs—unless, that is, the Board exercises powers which would normally be exercised by the 
shareholders at a general meeting. 

55. Some non-residents remunerate investment managers with profit or incentive allocations and 
in consultations HMRC, investment managers and advisors reached a consensus that these are 
performance fees in substance. As such, these are income in nature and where they are 
recognised by the UK manager as fee income the allocations may be treated as fees payable by 
the non-resident when computing the chargeable profit. Furthermore, where HMRC is satisfied 
that some of the allocations are due to an overseas service provider as remuneration for those 
services at the arm’s length rate those allocations will have the same treatment in computing 
relevant excluded income. 

56. Deferred fees, or securities or interests provided as reward, may in turn generate some form 
of return. The legislation draws no distinction between the forms in which the profits of the fund 
are attributed to deferred fees or other investments as the test is based on beneficial entitlement 
to the chargeable profits of the non-resident and if the manager’s beneficial entitlement to those 
profits, including the return on the securities, interests or deferred fees, exceeds 20 per cent the 
test will not have been met. 

57. Options to acquire any securities or interests in the non-resident, within the meanings at 
s 420 ITEPA 2003, need only be considered in the context of the 20 per cent test when the 
options are exercised, 

58. Some investments in a non-resident may be linked to structured products issued to customers 
which provide a return based on the performance of the non-resident, an example of which 
would i a bank investing in a non-resident fund and selling a product to a customer on which 
the return is linked to the performance of the fund. In such circumstances the beneficial 
entitlement to the income of the non-resident remains with the investor in the non-resident, in 
this example the bank, and not the holder of the structured product, 1e the customer. 


Interaction of the 20 per cent test and the independence test. 


59. The independence test and the 20 per cent test apply quite separately. For example, a UK 
investment manager acts for an overseas trading fund constituted as a company. If the 
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investment manager is not acting in an independent capacity in relation to the fund: company 
then the whole of the income of the fund is liable to assessment. If the'independence test is 
satisfied, then the 20 per cent test must be separately addressed. If the investment manager’s 
interest in the fund company is 25 per cent then that share of the fund’s trading income is liable 
to assessment. 


The Customary Rate Test 


60. The UK investment manager must receive remuneration at a rate that is not less than 
customary for the services. The legislation does not define what is ‘customary’ nor does it specify 
from whom remuneration must be received although, as already explained, HMRC will not 
regard a UK investment manager as acting in an independent capacity on behalf of the 
non-resident unless the relationship between them is that of persons carrying on independent 
businesses and dealing with each other at arm’s length. 


61. HMRC will be guided by the OECD Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations when determining whether a pricing structure applies the customary 
rate and will look at whether the net effect of any provision made or imposed by means of a 
transaction or series of transactions provides the UK investment manager with a level of 
remuneration which would have been achieved at arm’s length, All circumstances will be taken 
into consideration, including whether that remuneration has been reduced below the arm’s 
length rate in any way either before or after payment to the UK investment manager. 


62. HMRC recognises that remuneration structures through which the non-resident pays fees in 
a particular class of investment management take numerous forms, with variations including, for 
example, investment terms intended to attract certain investors or to ‘lock in’ an investment. The 
arm’s length definition of customary rate for the independent investment manager means. that 
such arrangements between unconnected parties would not jeopardise this test.-Transactions 
made at arm’s length may include directly or indirectly reduced or rebated fees for unconnected 
investors in the non-resident. Similarly, rebated, reduced or zero fee arrangements. which are 
made between the manager and the unconnected non-resident for genuine commercial reasons, 
such as where the manager is receiving a separate fee in respect of the assets in which the 
non-resident is investing, would be regarded as transactions made at arm’s length. 


63. In determining whether remuneration has been reduced below the arm’s length rate in any 
way HMRC will consider both the remuneration received by the UK investment manager and 
any amounts payable to any person: 


— for services provided to the non-resident, or 
— in connection with the non-resident, or 
— that relate to the performance of the non-resident. 


These amounts, which may be payable by either the non-resident or the UK investment manager, 
will be treated as reducing the remuneration received in the UK below the customary. rate unless 
they can be shown to be at an arm’s length rate. 


64. HMRC consider that in order to meet the customary rate test fees payable-to a UK 
investment manager should be recognised for UK. tax purposes when earned. A cash payment 
may be deferred or reinvested in the fund but this should not affect the recognition of the fee 
income. As a result, the UK manager would pay tax on the fee for the period when earned and 
no difficulty with the customary rate test is envisaged in these circumstances: If cash settlement 
of management fees is deferred the manager may have effectively made a loan to; or investment 
in, the non-resident, as a result of which the return on that loan or investment would be 
attributable to the manager and may need to be taken into account for the 20 pen cent test. 


65. Where a UK investment manager, a partner, director or employee of that manager, or a 
person connected with any of these, acquires a security or an interest of some other kind, in the 
non-resident or in another entity, for services provided, by the manager: >. 

to the non-resident, or 
- in connection with tHe non-resident, en 


the customary rate test will only be met if it can be shown that the manager or partner brings the 
security or other interest into charge to UK tax at its market value or, in the case of a director or 
employee, that the security or other interest is taxed as employment income in accordance with 
Part 7 ITEPA 2003. The definition of ‘security’ here will be that found in s420 ITEPA 2003. An 
interest is intended to apply to an interest in a security or securities and any other interest not- 
within the s420 ITEPA definition. ok ff alapomesvnt om0g .8e 
66. Where an option is brought into UK tax charge at full market value at the time it i Exercised 
HMRC will not regard this remuneration as less than the arm’s length rate for the purposes of 
the customary rate test. ; Pie cena Ye 


‘ 6 
67. Preferential investment terms involving reduced or rebated fees for direct ors, or staff of the 
investment manager may be a benefit provided by reason of employment and thus may give rise 
to an employee income tax charge under ITEPA 2003. Similarly, where the investment mana er 
is a partnership, preferential fee terms may be offered to partners Who acquire interests in the 
non-resident, in which case the ensuing personal tax consequences will . HMRC will not 
ordinarily regard these terms as reducing the investment manager’s fees for services! below the 
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arm’s length amount unless significant UK tax avoidance or evasion is suspected, in which case 
all the facts and circumstances will be considered to determine whether the rate of remuneration 
is below the arm’s length amount. 


68. The vast majority of non-residents easily meet the customary rate test. However, HMRC has 
occasionally encountered structures in which offshore arrangements have been used to evade or 
avoid UK tax. Commonly, such structures involve arrangements whereby fees charged to the 
non-resident are diverted to an offshore vehicle at a non-arm’s length rate. Such arrangements 
represent an abuse of the exemption, place compliant UK managers at a competitive disadvan- 
tage and may result in a non-resident failing to meet the terms of the exemption unless remedial 
action is taken. 


69. HMRC has. published guidance in its International Manual on what documentation and 
evidence is required to demonstrate an ‘arm’s length’ reward. At the time of publication of this 
Statement that guidance appears at INTM433030 of the Manual which can be found at 
http://www. hmrc.gov.uk/manuals/intmanual/index.htm and it is advisable to check that the most 
up to date advice is being followed. 


70. The legislation considers the obligations and liabilities of the non-resident and whether the 
) non-resident is exempt from UK tax on its UK trading profits. A non-resident may be a taxable 
person and in considering whether that is the case, and whether the UK agent has been rewarded 
with an arm’s length rate, it may be appropriate in some circumstances for HMRC to ask for 
information such as statutory financial statements of the non-resident and its agents and a full 
and factual functional analysis of all services provided to the non-resident. 


71. In circumstances where such information is requested to ascertain whether the remuneration 
has been at the customary rate HMRC would normally ask the UK investment manager, but in 
some circumstances may ask the non-resident, to provide such information as may reasonably be 
considered necessary. The information powers available to HMRC would include those relevant 
to the tax liabilities of the non-resident but where reasonable cooperation is provided by the UK 
investment manager and/or, where appropriate, the non-resident it is intended that a reasonable 
opportunity will be given to supply the information voluntarily before the use of information 
owers is considered. 

2. Where appropriate documentation, including a factual functional analysis and an acceptable 
transfer pricing methodology, is in place to support a tax return, the investment manager will 
have an opportunity to agree an adjustment to the return to meet the customary rate test or for 
any other reason, or to have adjustments determined through litigation where such an agreement 
has not been reached, without the non-resident having thereby failed the customary rate test. 


73. However, where the investment manager does not have the appropriate documentation and 
methodology in place at the time of making a return and the remuneration for that period is less 
than the arm’s length rate, it is possible that the customary rate test has not been met. HMRC 
would expect the non-resident and the investment manager to ensure that adequate measures are 
taken to prevent the fund or its investors being exposed to UK tax and will give reasonable 
notice of possible action, and the reasons for it, to both the non-resident and its agents if it 
discovers any circumstances in which the non-resident may not have met the Investment 
Manager Exemption tests. 

74. Each case will be considered on its own facts and it is possible that appropriate corrective 
action through adjustment to the customary rate will still enable the test to be met. It is not 
possible to describe every scenario but this general approach is intended to provide certainty on 
what the legislation requires and to reassure non-residents that a disproportionate outcome will 
not arise from a corrected failure to meet the test. 


Commentary—Simon's Taxes B1.211. 


SP 1/01 (February 2001) Treatment of investment managers and 
their overseas clients ' 


1 This statement gives guidance on the application of the rules in FA 1995 regarding the assessment 

of UK investment managers who act on behalf of overseas clients. In particular, it sets out the 

Inland Revenue’s view on— 

(a) the extent to which trading in the UK by a non-resident client affects protection from 
assessment in the name of an investment manager (FA 1995 s 127); 

(b) the factors to be taken into account in determining whether active management of a portfolio on 
behalf of a non-resident client constitutes the exercise of a trade in the UK by that client; 

(¢) the circumstances in which an investment manager is considered to be acting in an independent 
capacity within FA 1995 s 127(3)(c), and 

(d) the application of the 20 per cent rule in FA 1995 s 127(4). 


PART I—BACKGROUND 


2 TMA 1970 ss 78-85 contained a number of provisions concerning the assessment of a UK agent 
acting on behalf of a non-resident principal. In particular s 78(2) ensured that certain UK 
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investment managers were not assessable to tax on behalf of their overseas clients. Statement of 
practice 15/91 gave guidance on the application of those provisions. 


3 FA 1995 repealed TMA 1970 ss 78-85 and introduced (in ss 126-129 and Sch 23) new provisions 
which apply to agents generally from April 1996 and in relation to investment managers from April 
1995. This statement of practice gives guidance on the application of the FA 1995 provisions. 


4 The broad effect of the 1995 legislation is to ensure that non-residents (excluding certain 
non-resident trustees) are not exposed to any additional liability to tax by using the services of 
independent investment managers in the UK. This is done by restricting the tax chargeable on the 
income of non-residents in respect of investment transactions carried out through independent UK 
investment managers. The tax is restricted to the tax, if any, deducted at source. Special rules apply 
where the transactions carried out by the UK investment manager amount to the carrying on of the 
whole or part of the non-resident’s financial trade in the UK. These special rules are considered in 
Part IIT. 


5 The provisions do not apply to income from or connected with a trade carried on in the UK by the 
non-resident other than through a broker or independent investment manager. For instance income 
arising from the temporary lodgement of funds used in a manufacturing business carried on in the 
UK is liable to corporation tax or income tax in the normal way. The same applies where the 
transactions are part of a wider trade, eg insurance, carried on in the UK whether by the investment 
manager, another agent, or a branch of the non-resident. 


6 Where the limit on charge does not apply to income arising through the UK investment manager, 
it does not necessarily follow that the non-resident is liable to UK tax on that income. For example 
certain UK securities are exempt from tax. Also, the non-resident may be able to claim exemption 
under a double taxation agreement where the investment manager is not a permanent establishment 
of the non-resident. Exemption under an agreement will depend on both the facts and the terms of 
the agreement. 


7 It is sometimes the case that a non-resident appoints an investment manager overseas who in turn 
appoints a UK investment manager, often its affiliate, to manage the investment of all or part of the 
portfolio. In those circumstances the legislation is applied as between UK manager and the 
non-resident on the basis of looking through the overseas manager. The fee income retained by the 
overseas investment manager should do no more than reflect the work carried out offshore. 


PART II—RELEVANCE OF TRADING 


8 FA 1995 s 127 only applies to an investment manager who is carrying on the trade of a 
non-resident client in the UK. If the non-resident is not trading in the UK then the investment 
manager cannot be the non-resident’s “UK representative” within FA 1995 s 126 and cannot be 
assessed. 


9 If the transactions carried out through the investment manager are part of the trade carried on by 
the non-resident then, unless the conditions in s 127 are satisfied (see Part III), the income from that 
trade, including any profit from the realisation of securities, etc, is taxable. 


10 Whether or not a taxpayer is trading is a question of fact to be determined by reference to all the 
facts and circumstances of the particular case. This applies as much to financial transactions as to 
other activities. 

II In determining the question of trading, any transactions carried out through an investment 
manager are to be considered in the context of the status and worldwide activities of the 
non-resident. An individual is unlikely to be regarded as trading as a result of purely speculative 
transactions. For a company, a transaction will generally be either trading or capital in nature. (This 
may also be the case for non-resident collective investment vehicles whether open-ended or closed). 
If the main business of a non-resident company is a trade outside the financial area, or an 
investment holding business, the activities in the UK would normally amount to trading only if they 
constituted or were part of a separate financial trade. But if, exceptionally, activities which are an 
integral part of the profit earning activities of a non-financial trade are carried out through a UK 
investment manager (eg hedging on the London terminal markets by a non-resident dealer in 
physical commodities), then that might amount to trading here. The view to be taken on a particular 
case will depend on all the facts of that case. ee 


12 The active management of an investment portfolio, of shares, bonds and money market 
instruments such as bills, certificates of deposit, floating rate notes and commercial paper does not 
normally constitute a trade. But every case must be considered in the light of its own facts. Where 
futures and options are concerned, statement of practice 14/91 “Tax treatment of transactions in 
financial futures and options” will be applied to non-resident clients who are collective investment 
vehicles (whether open-ended or closed), pension funds and other bodies which either do not trade or 
whose principal trade is outside the financial area. Members 


13 If a non-resident carries on a financial trade outside the UK, any transactions carried out 
through a UK investment manager are likely to amount to trading in the UK. That is so. whether 
there is a discretionary agreement or whether the manager acts on the instructions of the client. The 
criteria for deciding whether a non-resident financial company isan investment company or a 
trading company are the same as those which apply to a resident company. 
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PART Ill: PARTICULAR PROVISIONS OF FA 1995 S 127(3)—THE 
INDEPENDENCE TEST AND THE 20 PER CENT RULE 


14 Where there is trading in the UK, no assessment is due on the investment manager if the 
provisions of s 127 are satisfied. And, except in the circumstances mentioned in para 5 above, no 
assessment is due on the non-resident. Liability is instead limited to tax deducted at source. 


15 The following paragraphs give guidance on two of the tests. that. must be passed—the 
independence test (see para 18 below) and the 20 per cent rule (see para 24 below). These two tests 
ensure that s 127 does not apply to financial trades carried out through an investment manager who 
is either not independent of the non-resident or who acts on terms other than would be customary 
between independent parties acting at arm’s length. 


16 Application of the investment manager provisions is restricted to transactions in shares, stock, 
commercial paper and warrants, futures (including forward) contracts, options contracts or securi- 
ties of any description (but not futures contracts or option contracts relating to land, although 
futures or options contracts involving indices of land may qualify), interest rate swaps, equity swaps, 
currency swaps, commodity swaps and commodity index swaps (but not transactions in physical 
commodities, including gold, nor warrants on the London Metal Exchange which give the holder 
title to the metal). 


17 It is also a requirement that the non-resident does not carry on any other trade through the 
investment manager. 


A The independence test 


18 The manager must act for the non-resident in an independent capacity. This means ascertaining 
whether, having regard to its legal, financial and commercial characteristics, the relationship 
between manager and client is a relationship between persons carrying on independent businesses 
that deal with each other at arm's length. Where the other conditions of s 127(3) are met, the 
Revenue will regard the independence test as satisfied where any of the following applies— 


(i) the provision of services to the non-resident and persons connected with the non-resident is not 
a substantial part of the investment management business; 

(ii) from the start of a new investment management business provided the above condition was 
satisfied within 18 months; 

(iii) an intention to satisfy either of the above conditions was not met for reasons outside the 
manager’s control, although reasonable steps to fulfil that intention were taken; 

(iv) investment management services are provided to a collective fund, the interests in which are 
quoted on a recognised stock exchange or otherwise freely marketed, for instance as units in a 
unit trust; 

{v) investment management services are provided to a widely held collective fund. 

19 The condition in (i) above would be satisfied where that part did not exceed 70 per cent of the 

investment management business, either by reference to fees or to some other measure where that 

would be more appropriate. Where investment management services are provided to a collective 
investment scheme constituted as a partnership, participants in the scheme would not be regarded as 
connected persons for this purpose solely by reason of membership of the partnership. 

20 Most funds which are transparent for UK income tax purposes (ie where the beneficial 

entitlement to the income rests with the participant rather than the fund itself) will satisfy the 

condition in (1) above. 

21 Condition (y) is likely to apply mainly to overseas funds which are not treated as transparent for 

UK income tax purposes, eg most funds constituted as limited companies. The condition will be 

regarded as satisfied if either no majority interest in the fund was held by five or fewer persons and 

persons connected with them, or no interest of more than 20 per cent was held by a single person and 
persons connected with that person. 

22 The list in para 18 above is not exhaustive. Cases which fall outside these categories would have 

to be considered on their own facts. A subsidiary may be considered independent of its parent 

company in this regard notwithstanding the parent's ownership of the share capital. 

23 An example of a fund not meeting any of the criteria in para 18, but which is likely to be 

independent on the facts, would be a company which is not widely held but which is itself a 

subsidiary of a company that is. 


B The 20 per cent rule 


24 In essence the requirement is that the investment manager and persons connected with him (the 
definition of connected persons is that in TA 1988 s 839) must not have a beneficial entitlement to 
more than 20 per cent of the non-resident’s taxable income arising from transactions carried out 
through the investment manager. Professional fees paid to the investment manager and persons 
connected with him are not included in the 20 per cent provided they are allowable as deductions in 
arriving at the taxable income. This applies equally to incentive or performance fees which are 
calculated by reference to any increase in the net asset value or profits of the relevant. non-resident. 
25 Where the 20 per cent threshold is broken, the part of the income of the non-resident to which 
the investment manager and connected persons are beneficially entitled is excluded from the 
limitation of charge. The limitation of charge will apply to the part to which they are not 
beneficially entitled, provided the other conditions in the investment manager provisions are met. 


SdS 


SP 1/01 Statements of Practice issued after 18 July 1978 11648 


26 The 20 per cent rule is treated as satisfied throughout any period, not exceeding five years, for 
which it is met in respect of the total taxable income of the period arising from transactions carried 
out through the investment manager. It is also treated as satisfied if the manager intended to meet 
that condition but failed to do so, wholly or partly, for reasons outside the manager's control, having 
taken any reasonable steps to fulfil that intention. This means that the manager must fulfil the 
intention to keep the beneficial entitlement within 20 per cent of the total taxable income for the 
period insofar as it is reasonable to do so, but is not required to get within that figure at any cost, for 
instance where there are good commercial reasons for not achieving that. 


27 Example: 

Years v| 2 3 4 5 
Taxable income of non-resident £100. £200 ~~ £200. £250 £250 
Entitlement of manager to above £32 £58 £40 £35 LS 
Expressed as percentage for each year 32% 29% 20% 14% 2% 
Average percentage over qualifying period 32% 30% 26% 22% 17% 


It may be assumed that the test is satisfied for year one because (a) in this example it was the 
manager's intention to have a beneficial entitlement to an average of 20 per cent or less in aggregate 
over a five-year period and (b) that intention was fulfilled. Had the 20 per cent beneficial 
entitlement been achieved before the five years were up, then that shorter period would have been the 
qualifying period. 

A second qualifying period of up to five years could include years two, three, four, five and six and so 
on. 

28 In relation to a tax-transparent fund (see para 20) having overseas investors, the non-residents 
will be participants in the fund. In such circumstances the 20 per cent rule would be automatically 
broken where a non-resident participant is connected to the investment manager since this would 
mean that all the non-resident participants were connected under s 839(4) by virtue of their being 
partners in the same partnership. The investment manager and connected persons would. then be 
entitled to all the income of that non-resident. Accordingly, where the investment management 
services are provided to a collective investment scheme (as defined in the Financial Services, and 
Markets Act 2000), the 20 per cent rule is applied by looking at the scheme as a whole rather than 
at the individual participators. It is not then relevant that the investment manager may be connected 
to the non-resident as partner (s 127(10)) or that the non-resident participants. themselves carry on 
a financial trade—the ayailability of s 127 protection is instead tested solely by reference to the 
nature of the activities of the notional company represented by the scheme. 


29 In certain circumstances the investment manager may be connected with the participants because 
both are partners in one or more partnerships which have an interest in the fund in question. Where 
the 20 per cent test is failed as a consequence of aggregating the manager's income with that of 
certain partners who are not connected persons otherwise than as a result of s 839(4), the failure will 
be regarded as a failure under s 127(4)(b) to fulfil an intention to satisfy the. test. In certain 
situations that failure will be considered as (a) attributable to matters outside the. control of the 
manager and persons connected with him and (b) as not being the result of a failure to take 
reasonable steps to mitigate the effect of those matters in relation to the fulfilment of that intention. 
In those situations the 20 per cent test will therefore be passed (see para 26 above). The legislation 
will be applied in this way where— 

— the connected persons are partners other than solely in a fund under consideration, and 

— partnership is the only reason that the manager is connected with them. 


30 Where overseas pension funds are set up under trust the trustees do not\have beneficial ownership 
of the pension fund income although they may be the legal owners. The 20 per cent rule will not 
therefore apply where the trustee is connected to the UK investment manager. In practice it would be 


unusual for an overseas pension fund to be carrying on a financial trade. 


31 Where the establishment of a connected person's relationship depends on the question of whether 
a person falls to be regarded as having control of a company’s affairs within the terms of TA 1988 
5 416(2), it is not considered that a person's ability (whether de facto or de jure) to appoint the 
majority of the Board of directors will itself constitute control of the company’s affairs—unless, 
that is, the Board exercises powers which would normally be exercised by the shareholders at a 
general meeting. 


\ ASK 


D Interaction of the independence test and the 20 per cent rule. Haee aiaRRReisai mst ° 

32 The independence test and the 20 percent rule apply quite separately. Two examples may help to 

illustrate this. ion of FOS qOTSaS 

(1) A UK investment manager acts for an overseas trading fund constituted as a company which 
accounts for 75 per cent of the business. The parent of the investment manager is an investor in 
the fund company. If the investment manager is not acting in an independent capacity in 
relation to the fund company then the whole of the income of the fund is liable to assessment. If 
the independence test is satisfied, say because no majority interest in the fund is held by five or 
Jewer persons and persons connected with:them, then the 20 per cent test must be separately 
addressed. If the parent's interest in the fund:company is 30 per cent then that share‘of the 
fund's trading income is liable to assessment. malic ot bstivag, belsitives aliniaiisssd 
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(ii) A UK investment manager acts for a transparent trading fund constituted as a collective 
investment scheme in which its overseas parent company is an investor. The facts may show that 
the investment manager is acting in an independent capacity (eg because condition (i) in 
para 18 above is satisfied) in relation to all investors including the parent company. As a 
separate matter the 20 per cent test is then applied to the share in the whole of the taxable 
profits of the fund to which the manager and persons connected with him are entitled, so that 
depending on the level of the investment the test may or may not be satisfied. 


Concession B40 


33 Exceptionally, income in jointly held funds may have come within concession B40 but not within 
the provisions of FA 1995. Where this applies and such funds were marketed by means of a 
prospectus or otherwise before 24 November 1994, concession B40 will continue to apply on the 
same basis as before for the intended life of the fund when it was marketed (not including renewals 
or extensions), but not beyond 5 April 2005. 

Note—This Statement was replaced in July 2007 to take into account legislative changes in FA 2003 (see new version above), 


but may be applied until 31 December 2009 where a non-resident or its investment manager is required to make changes 
to current circumstances or contractual arrangements in order to comply with the terms of the Statement. 


SP 2/01 (February 2001) Application of local currency rules in FA 
2000 to partnerships which include companies 


Note—This Statement is obsolete with effect for accounting periods beginning on or after | January 2005. 


SP 3/01 (November 2001) Relief for underlying tax 


GENERAL 


In addition to tax credit relief for direct foreign tax on a dividend, where the UK resident 
shareholder is a company controlling directly or indirectly not less than 10 per cent of the voting 
power in the foreign company paying the dividend, it is entitled to relief for the underlying tax 
attributable to the dividend. This relief may be due under the terms of a double taxation 
agreement or, alternatively, on a unilateral basis under TA 1988 s 790(6). 

The amount of underlying tax to be taken into account for credit relief purposes is so much as is 
“properly attributable” to the proportion of the foreign company’s relevant profits as is 
represented by the dividend paid to the UK company (TA 1988 s 799(1)). 


A SPLIT RATE TAXES 


Under some foreign tax systems the amount of tax charged on company profits is dependent on 
how much of the profits is distributed. HMRC’s view is that in such circumstances the amount 
of tax to be taken into account in respect of a particular dividend is the actual tax charged on 
the portion of the profits that the dividend represents. The amount of underlying tax taken into 
account will therefore reflect the rate charged on the distributed profits and not the average rate 
of tax paid at that point on all of the relevant profits. 

The Underlying Tax Group will accept computations done on either basis for dividends paid to 
a UK company between 31 March 2000 and 31 December 2001 inclusive. 


Example 1 

A foreign company has taxable profits of 1,000, and after paying 20 per cent company tax has 
relevant profits of 800. The company pays a dividend of 400 to a UK resident company. The 
foreign company pays additional company tax on the dividend at the rate of 10 per cent — 40. 
The amount of underlying tax to be taken into account in respect of the dividend of 400 is 
140 ((400/800 x 200) + 40). 


Example 2 | 

A foreign company has taxable profits of 1,000, and after paying 40 per cent company tax has 
relevant profits of 600. Distributed profits are taxed at 25 per cent and on payment of a 
dividend of 300 to a UK resident company the foreign company receives a dividend rebate of 
100. 

The amount of underlying tax to be taken into account in respect of the dividend of 300 is 
100 ((300/600 x 400) -100). If the remaining 300 relevant profits are distributed there will be a 
further rebate of 100, giving underlying tax of 100, calculated in the same way. 


B LOSSES 

Where the foreign company that pays a dividend has accumulated losses, HMRC’s view is that 
the relevant profits are the undistributed profits of the most recent period available at the time 
that the dividend was paid, The Underlying Tax Group will accept computations prepared in 


SdS 


— . sgiestlisinlibaisinoisasaiais 


SP 4/01 Statements of Practice issued after 18 July 1978 11650 


accordance with this or in line with previous practice for dividends paid to a UK recipient 
between 31 March 2000 and 31 December 2001 inclusive. 


Example 1 
The accounts for a foreign company show the following results— 


Year 1 Year 2 Year 3 
Profits/(losses) 1,000 (3,000) 1,500 
Accumulated profits/(losses) 1,000 (2,000) (500) 


After the end of Year 3, it pays a dividend of 2,000 out of unspecified profits. 
The relevant profits are 1,500 from Year 3 and 500 from Year 1. 


Alternatively, if the company pays a dividend of 500 for Year 1, the relevant profits are Year | 
profits. 


Example 2 
Year 1 Year 2 Year 3 
Profits/(losses) 1,000 (2,000) 1,500 
Accumulated profits/(losses) 1,000 (1,000) 500 


After the end of Year 3 it pays a dividend of 2,000 out of unspecified prohits The relevant 
profits are 1,500 from Year 3 and 500 from Year 1. 

If the dividend were paid before the end of year 3, the relevant profits elude be 1,000 from 
Year 1 and 1,000 from the most recent preceding profitable period. 


Commentary—Simon’'s Taxes E6.426. 


SP 4/01 (21 December 2001) Double taxation relief—status of the 
UK’s double taxation conventions with the former USSR and with 
newly independent states 


INTRODUCTION 


1 This statement of practice replaces and supersedes SP 3/92, which made public the UK’s 
understanding at that time of the status, in relation to those former Soviet Republics that had 
been recognised by the UK as independent sovereign states, of the UK/USSR Double Taxation 
Convention (“The Convention between the Government of the United Kingdom of Great 
Britain and Northern Ireland and the Government of the Union of Soviet Socialist Republics 
for the avoidance of double taxation with respect to taxes on income and capital gains”). 


WHAT SP 3/92 SAID 


2 SP 3/92 confirmed that the UK/USSR convention continued in force for Armenia, Azerbaijan, 
Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russian Federation, Tajikistan, Turk- 
menistan, Ukraine, and Uzbekistan. It also stated that the position in relation to the Baltic 
States (Estonia, Lithuania and Latvia) was unknown. 


DEVELOPMENTS SINCE 


3 The UK has subsequently concluded new, separate, double taxation conventions with 
Azerbaijan, Belarus (not yet in force), Estonia, Kazakhstan, Latvia, Lithuania (not yet in force), 
Russian Federation, Ukraine and Uzbekistan. Negotiations for a new double taxation conyen- 
tion are also taking place with Georgia. 

4 Details of the new cogventions are provided later in this statement. Copies may be obtained 
from the Stationery Office, London (telephone 0870 600 5522). 

5 We now know that the Baltic states have never considered themselves bound by the terms of 
the UK/USSR convention. It has also been established that, contrary to the previous under- 


standing, Armenia, Georgia, Kyrgyzstan, and Moldova do not consider themselves bound by the 
UK/USSR convention. 


ANNOUNCEMENT = 


6 In these circumstances, the UK will not apply the terms of the UKIUSSR double taxation 
convention in the case of residents of Armenia, Georgia, Kyrgyzstan, Lithuania, and Moldova— 
=) sion profits arising on or after 1 April 2002, in the case of corporation tax; and — 

— for income and gains arising on or after 6 ‘April 2002, in the case of income tax and espapitey 

gains tax. 

7 The UK will continue to apply the terms of the UK/USSR double taxation convention in the 
case of residents of Armenia, Georgia, Kyrgyzstan, Lithuania and Moldova in respect of rate 
arising before 1 April 2002 and income and gains arising before 6 April 2002. 9) > 
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8 The position in relation to each of the former Soviet republics is summarised fully below— 


Country 
Armenia 


Azerbaijan 


Belarus 


Estonia 


Georgia 


Kazakhstan 


Kyrgyzstan 


Latvia 


Lithuania 


Moldova 


Russian 
Federation 
Tajikistan 


Turkmenistan 


Ukraine 


Uzbekistan 


Position 

Armenia has indicated that it is not operating the UK/USSR Double 
Taxation Convention (DTC) in relation to residents of the UK. The UK will 
cease to operate the UK/USSR DTC in relation to residents of Armenia, in 
accordance with para 6 of this statement. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Azerbaijan Order, SI 1995/762. 

Pending the entry into force of the new UK/Belarus DTC, the Double 
Taxation Relief (Taxes on Income) (Belarus) Order, SI 1995/2706 both 
Belarus and the UK will continue to operate the UK/USSR DTC in respect 
of their residents. 

A new DTC 1s in force. See the Double Taxation Relief (Taxes on Income) 
Estonia Order, SI 1994/3207. 

Georgia has indicated that it is not operating the UK/USSR DTC in relation 
to residents of the UK. The UK will cease to operate the UK/USSR DTC in 
relation to residents of Georgia, in accordance with para 6 of this statement. 
A new DTC is under negotiation. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Kazakhstan Order, SI 1994/3211 and the Double Taxation Relief (Taxes on 
Income) Kazakhstan Order, SI 1998/2567 (Protocol). 

Kyrgyzstan has indicated that it is not operating the UK/USSR DTC in 
relation to residents of the UK. The UK will cease to operate the UK/USSR 
DTC in relation to residents of Kyrgyzstan, in accordance with para 6 of 
this statement. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Latvia Order, SI 1996/3167. 

A new DTC with Lithuania is in force with effect from April 2002. See the 
Double Taxation Relief (Taxes on Income) Lithuania Order, SI 2001/3925 
and the Double Taxation Relief (Taxes on Income) Lithuania Order, 

SI 2002/2847 (Protocol). 

Moldova has indicated that it is not operating the UK/USSR DTC in 
relation to residents of the UK. The UK will cease to operate the UK/USSR 
DTC in relation to residents of Moldova, in accordance with para 6 of this 
statement. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Russian Federation Order, SI 1994/3213. 

Both Tajikistan and the UK will continue to operate the UK/USSR DTC in 
respect of their residents. 

Both Turkmenistan and the UK will continue to operate the UK/USSR 
DTC in respect of their residents. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Ukraine Order. SI 1993/1803. 

A new DTC is in force. See the Double Taxation Relief (Taxes on Income) 
Uzbekistan Order, SI 1994/770. 


Note—This statement was revised in IR 131 (August 2003). 


SP 5/01 (21 December 2001) CTSA: claims to loss relief, capital 
allowances and group relief—outside limit 


1 The Commissioners for HMRC have powers under— 

— TA 1988 s 393A(10) to admit late claims to set off or carry back losses; 

— FA 1998 Sch 18 para 82(2) to allow the late making, amending or withdrawing of claims for 
capital allowances; and 

— FA 1998 Sch 18 para 74(2) to allow the late making or withdrawing of claims for group 


relief. 


In this statement references to making claims should be read accordingly so that— 

— for capital allowances, making a claim includes amending or withdrawing a claim; and 

— for group relief, making a claim includes withdrawing a claim. 

The statement explains the time limit rules, sets out the Commissioners’ general approach to late 
claims and gives details of the procedures to be followed. 
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THE NORMAL RULES 


Loss relief 


2 Loss relief claims can be made within two years of the accounting period in which the loss is 
incurred. A loss relief claim made in a company tax return may be amended at any time up to 12 
months from the statutory filing date or, if the claim is within the rules in TMA 1970 Sch 1A 
within 12 months of making the claim. ; 


Capital allowances 


3 Claims to capital allowances under CTSA can be made, amended or withdrawn, up to the 
latest of— 


— the first anniversary of the claimant company’s filing date; 

if the Revenue issues a notice of enquiry: into the claimant company’s.return, 30 days after 

the enquiry is completed; 

— if the claimant company’s return is amended by HMRC following an enquiry (under FA 
1998 Sch 18 para 34(2)), 30 days after notice of the amendment is issued; or 

— if the claimant company appeals against the Revenue’s amendment, 30 days after the date on 
which the appeal is finally determined. 


Group relief 


4 Claims to group relief under CTSA can be made or withdrawn up to the latest of the following 

dates— 

— the first anniversary of the claimant company’s filing date; 

— if the Revenue issues a notice of enquiry into the claimant company’s return, 30 days after 

the enquiry is completed; 

if the claimant company’s return is amended by HMRC following an enquiry (under, FA 

1998 Sch 18 para 34(2)), 30 days after notice of the amendment is issued; or 

— if the claimant company appeals against the Revenue’s amendment, 30 days after the date on 
which the appeal is finally determined. 


5 In general a claim to group relief can only be made where notice of consent has been given by 
the surrendering company and the claim must be accompanied by a copy of the notice. But 
groups may apply to the Commissioners for HMRC to enter into simplified arrangements for 
claiming and surrendering group relief (the Corporation Tax (Simplified Arrangements for 
Group Relief) Regulations, SI 1999/2975). ee 


Special rules where the Revenue makes certain assessments or amendments 

§ aS a time limit rules apply where the Revenue makes certain assessments or amendments. 
ey are— 

a Revenue amendment of a company tax return under FA 1998 Sch.18 para 34(2)(5); 

a discovery assessment made under FA 1998 Sch.18 para 41 (other than an assessment made 

in a case involving fraudulent or negligent conduct); and 

- an assessment to recover excess group relief made under FA 1998 Sch 18 para 76. 


7 Where such an assessment or amendment is made, a company may under FA 1998 Sch 18 
para 61 make, revoke or vary certain claims etc, The time limit for these claims is one year from 
the end of the accounting period in which the closure notice was issued or the assessment was 
made. Any claims etc made, given, revoked or varied cannot reduce the combined tax liability of 
the company and any other persons affected by an amount greater than the additional liability 
to tax arising from the amendment or assessment. é 


8 Where the Revenue makes a discovery assessment under FA 1998 Sch 18 para 41 to recover tax 


lost through fraudulent or negligent conduct, the rule in para 65 applies. It allows the admission 
of any claims which can be given effect in that assessment regardless of time limit. 
; a 


Commissioners for HMRC’s approach to extending time limits for making claims 


9 The time limits allowed for making claims to-loss relief, capital allowances. and up relief 
under CTSA and the further provisions described above should>generally-be ade uate and the 
Commissioners for HMRC will not make routine use of its' powers to accept claims made 
outside these limits. But the Commissioners for HMRC recognise. that there may be exceptional » 
reasons why a claim is not made within the time specified. Applications to allow further time in 
accordance with the powers referred to at paragraph I above will be considered” with the 
assistance of the following criteria. JA BIBG ¢ foe. BCCI Al 

10 In general, the Commissioners’ approach will be to admit claims which could not have been 


made within the statutory time limits for reasons beyond the company’s control. This would 

include, for example, cases where— : . ey iv 

— at the date of the expiry of the time limit, the company or its agents we ‘unaware of profits 
against which the company could claim reliefvor 190 © 2 bee 1s Ieiges so 

— the amount of a profit or loss depended on discussions with an Inspector which were not 
complete when the time limit expired, and the delay in agreeing figures is not i 
the fault of the company or its agents. jubsoery ors to elisteb esvig bas emisio 
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In such cases the Commissioners’ approach will be to admit late claims up to the amount of the 
profit or loss in question. Where the claim involves the withdrawal of an existing claim and the 
making of a fresh claim, the Commissioners’ approach will be to admit these to the extent of the 
profit or loss in question. Claims which go beyond this and affect profits which were not in 
dispute at the time of expiry of the statutory time limits will not be within this approach. 


Reasons beyond the company’s control would also include a claim where all of the following 
four features were present— 


— an Officer of the company was ill or otherwise absent for a good reason; 


_ — the absence or illness arose at a critical time and prevented the making of a claim within the 


= 


normal time limit; 

— there was good reason why the claim was not made before the time of the absence or illness; 
and 

~ there was no other person who could have made the claim on the company’s behalf within 
the normal time limit. 


11 The Commissioners for HMRC would not, however, regard the following as reasons beyond 
the company’s control— 


— oversight or negligence on the part of a claimant company or its agent; 

— failure, without good reason, to compute the necessary figure; 

— the wish to avoid commitment pending clarification of the effects of making a claim; or 
— illness or absence of an agent or adviser to the company. 


12 There may be cases falling outside the general approach outlined in para 10 where it would 

nevertheless be unreasonable, given the overall circumstances of the case, for the Commissioners 

for HMRC to refuse a late claim, It is likely that such cases will involve a combination of factors, 

but the following criteria may be relevant— 

= the reason why a claim:is late, where the reason does not in itself warrant admission of the 
claim under the approach outlined above, it will still be taken into account by the 
Commissioners for HMRC in assessing the circumstances as a whole; 


— » the extent to which it is late; 


— the consequences for the company if the claim is refused; and 
— any particularly unusual features. 


For the purpose of this paragraph and those above, if the late claim forms part of a scheme or 


arrangement, the main purpose or one of the main purposes of which is the avoidance of tax 
(including the payment of tax), then that will be taken into account in the Commissioners’ 


approach. 


Procedures 


13 An application to admit a claim outside the statutory time limits should be sent to the 
Inspector dealing with the claimant company and should include a full explanation of the 
circumstances of the case. The explanation should cover, but need not be limited to, all the 
criteria set out in para 12. The application should be made as soon as possible. Delay in making 
a late claim after the circumstances which caused the claim to be late have ceased to apply may 
result in the claim being rejected. 


SP 1/02 (13 March 2002) Corporation tax self-assessment and 
chargeable gains valuations 


Corporation tax self-assessment enquiries—FA 1998 Sch 18 para 24: enquiries remaining open 

after expiry of the period within which a notice of enquiry may be issued solely because of an 

unagreed valuation for chargeable gains purposes. 

The following statement of practice applies where, in the case of an enquiry into a return made 

under paragraph FA 1998 Sch 18 para 3— 

— HMRC have given notice under FA 1998 Sch 18 para 24 of their intention to enquire into 

that return; and 

~ the enquiry remains open after the expiry of the period within which that notice had to be 
_. Issued (“enquiry period”); and 

— the enquiry remains open solely because of an unagreed valuation for chargeable gains 
| purposes. 

In such circumstances HMRC will not, as a matter of practice, raise further enquiries into 

matters unrelated to the valuation or the chargeable gains computation unless the circumstances 

are such that, had the enquiry already been completed, an officer could have made a discovery 

within the meaning of FA 1998 Sch 18 para 41. This practice applies only to valuations made for 

the purpose of computing chargeable gains of companies and other bodies within the charge to 

corporation tax. 

This practice does not alter or fetter HMRC’s right to ask further questions or make additional 

enquiries on matters in connection with, or consequential to, the obtaining of the valuation 

which were not raised when the valuation was first referred to shares valuation division or the 

valuation office agency. 


SdS 


SP 2/02 Statements of Practice issued after 18 July 1978 11654 


SP 2/02 (30 September 2002) Exchange rate fluctuations 


INTRODUCTION 


1 This statement of practice sets out HMRC’s practice in relation to the tax treatment of 
exchange rate fluctuations in the tax computations of persons who are carrying on a trade, other 
than companies within the charge to corporation tax. It is put forward as a practical guide to 
facilitate the preparation and agreement of tax computations of such taxpayers, and takes 
account of case law and of the enactment of FA 1998 s 42 which requires the profits of a trade 
or profession (and hence, by virtue of TA 1988 s 21A, a property business) to be returned on a 
basis that reflects a true and fair view. It is not relevant for concerns which are companies within 
the charge to corporation tax for which the rules relating to exchange differences are contained 
in FA 1993 ss 92-94AB and FA 1996 Pt 4 Ch 2 (loan relationships) and FA 2002 Sch 26 
(derivative contracts). The general rules it contains may need to be modified in the way in which 
they are applied in particular circumstances, for example, where the local currency of an 
overseas trade or property business is a currency other than sterling. 


THE CASE LAW—MARINE MIDLAND 


2 The most recent relevant case law on the subject of exchange differences is Pattison v Marine 
Midland Ltd [1984] STC 10, 57 TC 219. In that case a UK resident bank carried on business in 
international commercial banking. For the purpose of making dollar loans and advances in the 
course of its banking business, it borrowed 15 million US dollars in the form of subordinated 
loan stock, redeemable in ten years. As a result of exchange rate fluctuations, the sterling value 
of the loans to its customers increased, but so also did the liability in sterling terms of the loan 
stock. Its general aim was to remain matched in each foreign currency and for the most part the 
dollar borrowings remained invested in dollar assets. After five years the loan stock was repaid 
out of existing dollar funds and at no time was any of the 15 million dollars converted into 
sterling. 

3 Each year in the accounts, the monetary assets and liabilities denominated in a foreign 
currency were valued in sterling at the exchange rate at the balance sheet date but to the extent 
that currency liabilities were matched by currency assets, no profit or loss was shown for 
accounts purposes. The Court of Appeal and the House of Lords held that in these circum- 
stances no profit or loss arose for tax purposes. On the other hand the company brought into its 
profit and loss account any increase or decrease in the sterling value of excess dollars—ie to the 
extent that it was in an unmatched position—and this had been accepted as a profit or loss for 
tax purposes. Lord Templeman said that this practice “reflected the success or failure of the 
company in acquiring and holding excess dollars which could be converted into sterling”. He 
noted without disapproval the Revenue’s acceptance of the practice and said it was “... not 
inconsistent with the company’s submission that no profit or loss was attributable to dollar 
assets equal in dollar terms to dollar liabilities”. 


DEFINITIONS 
4 In this statement— 


— Translation into sterling is regarded as the valuation of a foreign currency asset or liability in 
terms of sterling at a particular date; 

— Conversion into sterling is the exchange of that asset or liability for sterling; 

- Local currency is the currency of the primary economic environment in which the trade or 
business is carried on and net cash flows are generated. 


THE RECOGNITION OF EXCHANGE DIFFERENCES—ACCOUNTS.. 
TREATMENT AND TAX CONSEQUENCES 


5 Before the enactment of FA 1998 s 42 (which has effect for periods of account beginning after 
6 April 1999) it was the general practice in the case of trading companies to bring exchange 
translation adjustments, other than those in respect of capital items, into account for tax. 
purposes where they have similarly been brought into account in arriving at the accounting 
profit or loss. Since the accounting treatment is sanctioned by Statement of Standard Account- 
ing Practice 20 (Foreign Currency Translation) (“SSAP 20”), it follows that accounts which 
observe this practice are, in this regard, giving a true and fair view, and since there is no rule of 
law which would overturn this practice, it must be followed for tax purposes. 


6 It has also been the practice in some circumstances—mainly in the case of certain overseas 
trading activities dealt with for accounts purposes on what is now generally referred to as the 
“closing rate/net investment” basis—to translate the net profit or loss for tax purposes (the so 
called “profit and loss account” basis). The Revenue considers that, following FA 1998 s 42, 
where this basis is used in the accounts in accordance with SSAP 20 it also must be followed for 
tax purposes. 94 991 ; 
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CAPITAL AND CURRENT LIABILITIES 


7 Nothing in FA 1998 s 42 or in the case law regarding the computation of trading profits 
requires the distinction between capital and revenue items to be decided other than by reference 
to principles well established in tax case law. In computing trading profits for tax purposes, the 
question whether a loss or profit on exchange on a foreign currency loan made to the taxpayer is 
respectively an allowable deduction or assessable receipt is determined by the nature of the loan 
and whether it is to be properly regarded as a capital or current liability. The case law (such as 
Marine Midland and Beauchamp v F W Woolworth plc [1989] STC 510, 61 TC 542) shows that 
the distinction between capital and current liabilities is essentially between loans providing 
temporary financial accommodation and loans which can be said to add to the capital of the 
business. The answer in any particular case must turn on its facts and circumstances, which have 
to be considered in detail. 


8 The Court of Appeal and the House of Lords did not find it necessary to decide whether the 
borrowing by Marine Midland was a capital or current liability; the House of Lords indicated 
that it would have needed further evidence and argument to decide the issue. The Commissioners 
and the High Court, however, agreed with the Revenue’s view that the borrowing was a capital 
hability. The Revenue remains of the view that the liability in question in the Marine Midland 
case was of a capital nature. 


MATCHED ASSETS AND LIABILITIES 


9 The Court of Appeal and House of Lords judgments in Marine Midland indicate that where 
foreign currency borrowings are matched by assets in the same currency the capital or current 
nature of the borrowing would no longer be relevant in determining whether adjustments are to 
be made for the purposes of computing trading profits or losses for tax. In these circumstances 
exchange differences, whether profits or losses, arising on long-term borrowings are not to be 
distinguished and adjusted in computing trading profits or losses for tax. 


GAINS AND LOSSES TAKEN TO RESERVE 


10 Under SSAP 20, some gains and losses on monetary assets and liabilities may be taken to 
reserve rather than to the profit and loss account. This may happen where SSAP 20 paras 27-29 
(liabilities hedging investments in certain equity holdings) and SSAP 20 paras 15-20 (closing 
rate/net investment method) apply. In such cases, the gains and losses are not recognised for tax 
purposes even if they are not capital items. 


SAME CURRENCY 


11 Liabilities and assets of the same trader are regarded as matched in the way described in 
para 9 above to the extent that foreign currency denominated monetary assets are equalled by 
liabilities in the same currency and a translation adjustment on one would be cancelled out by a 
translation adjustment on the other. In general, therefore, where there are transactions in more 
than one foreign currency the question of matching must be considered separately for each 
currency (see paras 15-34 below). However, it is possible for assets and liabilities in different 
currencies to be regarded as effectively matched when hedging transactions, such as forward 
foreign currency contracts, are taken into account (see paras 41-43 below). 


MATCHING OF CAPITAL ASSETS IN FOREIGN CURRENCY WITH 
CURRENT LIABILITIES 


12 There may be circumstances where foreign currency assets which for tax would be treated as 
capital assets are matched with current liabilities in the same currency—the reverse of the 
situation in Marine Midland. This may arise for example in the case of certain monetary assets, 
eg where loans to subsidiary companies, which for tax would be treated as capital, are matched 
by short term currency borrowings, which for tax may fall to be treated as current liabilities. The 
Revenue takes the view that the Marine Midland matching principle applies in such circum- 
stances, with the result that again exchange differences arising on the assets or liabilities are not 
to be distinguished and adjusted. 


ASSETS AND LIABILITIES NOT MATCHED 


13 In general, an adjustment is required to the tax computation of trading profits in respect of 
exchange differences that have been debited or credited to the profit and loss account in respect 
of capital items. It will be for the trader to demonstrate matching of capital currency liabilities, 
or assets, by reference to the position both during and at the end of the accounting period; and 
where such liabilities or assets are wholly or partly matched, to show the effect if any on the tax 
computation. 

14 However, in practice, the extent to which currency assets are matched with currency liabilities 
will in most cases fluctuate in the course of an accounting period, so that it would be 
impracticable to measure and take account of such fluctuations on a day-by-day basis in 
determining what adjustment is required in the tax computation to the net exchange difference 
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debited or credited in the profit and loss account. Instead, the practice outlined in paras 17 and 
34 below may be adopted, provided it is applied on a consistent. basis from year to, year. 


A PRACTICAL APPROACH 

15 In essence the practice offered at paras 17 and 34 below assumes that the extent to which 
currency assets and liabilities are matched during an accounting period is reflected in the size of 
the net exchange difference debited or credited to the profit and loss: account. The rules 
suggested for determining the adjustment to be made for tax purposes in respect of the exchange 
difference arising on capital assets or liabilities which are unmatched, or only partly matched, are 
based on the premise that capital liabilities are matched primarily with capital assets in the same 
currency. Any capital liabilities not matched by capital assets in the same currency are regarded 
as matched by current assets of the same currency only to the extent that the current assets 
exceed the current liabilities in that currency. 

16 Where this practice is not adopted, capital liabilities and assets will be regarded as matched 
only to the extent that this can be demonstrated by reference to the trader’s currency assets and 
liabilities during the accounting period. 

17 Under the practice referred to in para 15 above, the first step will be to ascertain the aggregate 
of exchange differences, positive and negative, on capital assets and liabilities in the profit and 
loss account figure. 


A. If there are no such differences then no tax adjustment is necessary. 


Example 1 


An individual normally trading in sterling incurs a liability on a trade debt of $600,000 when 
$1.5 = £1. The liability is entered in the books in sterling at £400,000. By the accounting date 
sterling has fallen to $1.25 = £1, so that the sterling value of the liability has increased to 
£480,000. The exchange loss of £80,000 is charged to the profit and loss account. There were 
no capital exchange differences. No adjustment is required for tax purposes because the 
transactions are wholly on revenue account. 

B. If the net exchange difference on capital items is a loss and the net difference in the profit and 

loss account is also a loss, the smaller of the two figures is the amount to. be disallowed. in the tax 

computation as relating to capital transactions, 


Example 2 


An individual trader borrows $600,000 on long-term capital account when $1.5 = £1. He 
retains $150,000 as current assets and converts the balance of $450,000 to £300,000. The 
books will then show the following entries— i. 


Capital loan ($600,000) £400,000 Current assets ($150,000) £100,000 
Cash on hand . £300,000 
£400,000 £400,000 

By the accounting date when sterling has fallen to $1.25 = £1 these become— aire 
Capital loan ($600,000) £480,000 Current assets ($150,000) £120,000 
Cash on hand £300,000 


Exchange difference to profit’ ~ “£60,000 
and loss account ; “AIO 


£480,000 £480,000 


The exchange difference on capital account is £80,000 (£480,000-£400,000) but the’ tax 
adjustment is limited to the amount charged to the profit and loss account so that £60,000 is 
disallowed. This reflects the fact that $150,000 of the liability is matched with $150,000 assets. 


The whole of the exchange difference £60,000 is attributable to the excess currency liability on 


ri 


capital account, the value of which has increased from £300,000 to £360,000... 
Example 3 

A trader incurs a liability by way of overdraft on current account of $300,000 and borrows 
$600,000 on capital account when $1.5 = £1. She retains $150,000 as current assets and 


hits 


pory 


converts the balance of $750,000 to $500,000. The books will then show the following items— 
Capital loan ($600,000) £400,000 Currentassets == £100,000 
($150;000) stir HP Wonsrdier yd 2h: 
Overdraft on current account £200,000 © Cashonhand ~~ © ©£500,000° 
($300,000) Pieroni cn 
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Capital loan ($600,000) £480,000 Current basis £120,000 
($150,000) 
Overdraft on current £240,000 Cash on hand £500,000 
account ($300,000) 
Exchange difference £100,000 
to profit and loss 
account 
£720,000 £720,000 


The net exchange loss of £100,000 in the profit and loss account is made up of £120,000 loss 
on the liabilities and £20,000 profit on the assets. 
The exchange difference on capital account is £80,000 (£480,000-£400,000). This is less than 
the profit and loss account figure so the £80,000 is disallowed for tax purposes. This reflects 
the matching of the $150,000 current assets with $150,000 of the current liabilities. The capital 
» liability is therefore wholly unmatched. 
Cc If the net exchange difference on capital items is a profit and the net difference in the profit and 
loss account is also a profit, then the smaller of the two figures is the amount to be deducted in the 
tax computation. 


Example 4 

A trading partnership, consisting of individuals, incurs a liability by way of overdraft on 
current account of $150,000 and borrows a further £300,000 as a capital loan when $1.5 = £1. 
It converts the £300,000 to $450,000 and makes a loan (not in the course of trade) of $600,000 
to an associated company. The books show the following entries at this point— 


Overdraft on current account £100,000 Capital assets £400,000 
($150,000) ($600,000) 
Capital loan £300,000 

£400,000 £400,000 


By the accounting date sterling has fallen to $1.25 = £1 and the book entries are as follows— 


Overdraft on current account £120,000 Capital assets £480,000 
($150,000) ($600,000) 

Capital loan £300,000 

Exchange difference to profit and £60,000 


loss account 
£480,000 £480,000 


The net exchange profit of £60,000 in the profit and loss account comprises £80,000 profit on 
the assets and £20,000 loss on the liability, 
The net capital exchange difference is £80,000 (£480,000—£400,000) but the adjustment for tax 
purposes is limited to the figure in the profit and loss account of £60,000. This reflects the fact 
that $150,000 of the assets are matched with the dollar liability. The non-taxable exchange 
profit is attributable to the excess capital assets, whose sterling value changed from £300,000 
to £360,000. 
D. Where the net exchange difference on capital items produces a loss but the net difference in the 
profit and loss account is a credit entry, then no tax adjustment is required. Similarly no adjustment 
is necessary where there is a profit in respect of exchange differences on capital items but a net loss 
on exchange is debited to the profit and loss account. 


Example 5 

A partnership of individuals borrows $900,000 on capital account and raises a further sterling 

loan of £200,000. It converts the £200,000 to $300,000 and makes a loan (not in the course of 
_ trade) of $750,000 to an associated company. At this time $1.5 = £1. The balance of $450,000 
_ is retained as a current asset. The books show the following entries at this point— 


Capital loan ($900,000) £600,000 | Capital assets ($750,000) £500,000 
Capital loan £200,000 Current assets ($450,000) £300,000 
£800,000 £800,000 
By the accounting date the exchange rate alters to $1.25 = £1 and the book entries become— 
Sepia loan ates 0) £720,000 Capital assets £600,000 
i ' Pot ($750,000) 
"Capital loan ou ait mola) £200,000 Current assets £360,000. 


($450,000) 
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Exchange difference to profit and £40,000 
loss account 


£960,000 £960,000 


The profit and loss account entry for the net exchange profit of £40,000 is made up of 
£160,000 profit on the assets and £120,000 loss on the liability. 
The net capital exchange difference is a debit of £20,000 ie (£720,000-£600,000)(£600,000— 
£500,000) but the profit and loss account shows a net credit of £40,000. No adjustment is 
therefore required for tax purposes. This reflects the matching of the net capital liability of 
$150,000 with part of the dollar current assets. The taxable exchange profit of £40,000 is 
attributable to the balance of the dollar current assets, whose value increased from £200,000 
to £240,000. 
E. It follows that normally the amount of any tax adjustment is limited in each case to the credit or 
debit for net exchange differences in the profit and loss account. 


MORE THAN ONE CURRENCY 


Where there are transactions in more than one currency, the same principles will apply but each 
currency must be considered separately. In such circumstances the exchange difference in the 
profit and loss account is the aggregate of the net exchange profits and losses arising in the 
various currencies and the tax computation adjustment is determined by comparing the 
aggregate exchange difference on capital assets and liabilities in a particular currency with the 
exchange difference for that currency in the profit and loss figure (but see paras 41-43 below 
where hedging transactions are involved). 


Example 6 


A partnership of individuals borrows $900,000 on long-term capital account and DM 300,000 
on overdraft when £1 = $1.5 = DM 3.0. It makes a loan of $600,000 to an associated company 
(not in the course of trade) and converts $300,000 into DM 600,000. It loans DM 500,000 to 
another associated company (not in the course of trade) and retains the balance of DM 
400,000 as a current asset. 


Capital loan £600,000 Capital assets ($600,000) £400,000 
($900,000) 
Overdraft (DM £100,000 Capital assets(DM 500,000) £167,000 
300,000) 
Current assets (DM 400,000) £133,000 
£700,000 £700,000 


rete accounting date sterling has fallen to £1 = $1.20 = DM 2.5 and the book entries are as 
ollows— 


Capital loan £750,000 Capital assets ($600,000) £500,000 
($900,000) 
Overdraft (DM £120,000 Capital assets (DM 500,000) £200,000 
300,000) 
Current assets (DM 400,000) | £160,000 
Exchange difference to profit and ~ £10,000 
loss account 
£870,000 «£870,000 


The net exchange difference of £10,000 comprises £50,000 loss on the Dollar assets and 
liabilities offset by £40,000 profit on the Deutschmark assets and liabilities. 


The Dollar exchange loss is entirely on capital account and should be added back to the tax 
computation. 

The Deutschmark exchange difference comprises £60,000 profit on the assets and £20,000 loss 
on the liability. The net capital exchange difference on Deutschmark assets and liabilities is a 
profit of £33,000 ie (£200,000-£167,000) so the adjustment for tax purposes is limited to 
£33,000. This reflects the fact that the overdraft is matched with Deutschmark current assets 
and the Deutschmark capital assets are unmatched. 

rr soy overall adjustment to the tax computation is an addition of £17,000 ie (£50,000— 


ay 


HEDGING TRANSACTIONS 2) ) i-fy 


In considering whether a trader is matched in a particular currency, forward exchange contracts 
and currency futures entered into for hedging purposes may be taken into account, provided the 
hedging is reflected in the accounts on a consistent basis from year to year and in accordance 
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with accepted accounting practice. For example, where a trading transaction is covered by a 
related or matching forward contract, under SSAP 20 the transaction may be translated using 
the rate of exchange specified in the forward contract. Alternatively, the forward contracts open 
at the balance sheet date may be shown as assets or liabilities, valued on a “market to market” 
basis or by reference to the difference between the contracted forward exchange rates and the 
spot rate on the balance sheet date. 


Where a trader enters into a currency swap agreement to exchange borrowed currency for an 
equivalent amount of another currency (including sterling) for a fixed period, the two transac- 
tions in the original currency should be treated as matched, so that the underlying liability in the 
first currency is effectively converted into a liability in the second currency for the duration of 
the swap. If, when the swap is terminated, the currencies are swapped back at the spot rate of 
exchange prevailing at the commencement of the swap there will be for Case I purposes no 
exchange loss or profit in terms of the original currency (but the capital gains consequences of 
unwinding the swap will need to be taken into account). 


In the Revenue’s view, where currency assets or liabilities are hedged by transactions in currency 
options no matching can be said to have taken place and such transactions are unaffected by the 
Marine Midland decision. 


Example 7 
Hedging 


The facts are those of Example 3 above in the subsequent accounting period at the start of 
which the book entries are— 


Capital loan ($600,000) £480,000 Current assets £120,000 
($150,000) 
Overdraft on current account £240,000 Cash on hand £500,000 
($300,000) 
Exchange difference £100,000 
b/f 
£720,000 £720,000 


Three months from the end of the period of accounts (there having been no transactions in 
the meantime affecting the assets and liabilities referred to in the example), when $1.18 = £1, 
the trader enters a forward contract to purchase $600,000 at $1.20 = £1 in six months’ time, to 
hedge the capital loan which is repayable on the date the forward contract matures. By the 
accounting date, when $1.10 = £1, the books show either— 


Capital loan ($600,000)* £500,000 Current assets ($150,000) £150,000 
Overdraft on current £300,000 Cash on hand £500,000 
account ($300,000) 
Exchange difference b/f £100,000 
Exchange different to profit £50,000 
and loss account 
£800,000 £800,000 
translated at forward rate $1.20 = £1 
or 
Capital loan ($600,000)* £600,000 Current assets ($150,000) £150,000 
Overdraft on current £300,000 Cash on hand £500,000 
account ($300,000) 
Forward contract £100,000 
Exchange difference b/f £100,000 
Exchange difference to £50,000 
profit and loss account 
£900,000 £900,000 


Because the forward contract specifically hedges the capital loan the net exchange loss on 
capital items on either basis is £20,000 (£500,000—-£480,000; or £600,000—-£480,000 less 
£100,000 profit on forward contract). 

Because this is less than the overall exchange loss of £50,000, the capital loss of £20,000 is 
disallowed for tax purposes. 


OVERSEAS BRANCHES AND TRADES 


18 Where a trade carried on wholly abroad, or an overseas branch of a trade, has a local 
currency other than sterling, accounts will normally be drawn up in the local foreign currency 
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and translated into sterling using the “closing rate/net investment/” method (SSAP:20 paras 25, 
46). In such circumstances, computations taking as their starting point the sterling equivalent of 
accounts prepared in local currency, translated into sterling using the “closing rate/net invest- 
ment” method, will be the only acceptable method for tax purposes. Capital allowances and 
other statutory reliefs and charges must be calculated in sterling: 


19 The principles outlined in this statement of practice should be applied in considering to what 
extent an adjustment for tax purposes should be made to the profit figure to be translated into 
sterling in respect of an exchange difference in the local foreign currency accounts. 


ASSETS HELD ON THE “REALISATION” BASIS 


20 Some financial concerns hold assets, the profits on the disposal of which are treated for tax 
purposes as receipts of their trade but which are not stock in trade. Where the concern does not 
account for such assets on a mark to market basis, such profits are assessable only when the 
assets are disposed of (the “realisation” basis). Nevertheless it may be the practice for 
accounting purposes to revalue the assets to reflect exchange rate fluctuations: Where the 
resulting exchange differences are either taken to profit and loss account: or set off against 
exchange differences on liabilities as part of the matching process, with the result that the profits 
or losses on realisation are recognised for accounts purposes effectively net of exchange 
differences, the accounts treatment must be followed for tax purposes. The following example 
shows how this works. 


Example 8 


A partnership of individuals which is a financial concern borrows $600,000 on capital account 
and raises a further sterling loan of £200,000. It converts the £200,000 to $300,000 and buys 
financial assets (realisation basis) for $900,000. At this time $1.5 = £1. The books then show 
the following entries— 


Capital loan ($600,000) £400,000 Cost of financial assets £600,000 
($900,000) 
Capital loan £200,000 
£600,000 £600,000. 


At the accounting date the rate of exchange is $1.25 = £1 so the entries are as follows— 


Capital loan ($600,000) £480,000 Financial assets stiqno £720,000 
($900,000) Tay, 

Capital loan £200,000 

Exchange difference to £40,000 


profit and loss account 


£720,000 £720,000 


Since the capital exchange difference is a debit of £80,000 (£480,000-£400,000) and there is a 
net exchange profit of £40,000 overall, no tax adjustment to the £40,000 is needed. 


At the end of the next accounting period the rate of exchange has altered to $1.2 = £1 and the 
assets are sold so the entries become— es , 


Capital loan ($600,000) £500,000 Cash proceeds of sale £1,000,000 
of financial assets > 0! Isic 
($1,200,000)  itosrms no Ties 


Capital loan £200,000 )0,00E€) 4 
Exchange difference for Year £10,000 
2 to profit and loss 4ccount 
Exchange difference for Year £40,000 
1 brought forward 
* Profit on realisation of £250,000. 
assets by y 
£1,000,000 ))),fis4q2' tabine6d Bue ie) od! 000,000 


; 4260 TOS MO e@nrSit IsitGeo 
*Sale proceeds $1.2m less cost $0. 9m giving a profit on realisation’of $0:3m or (at $1.2'= £1) 
£250,000. The exchange profit from holding the $900,000 assets: while the exchange rate 


moved from $1.5 = £1 to $1.2 = £1 has already been taken into;account in! the exchange 
differences. 


The capital exchange difference is a loss on the loan of £20,000 (£500,000—£4! th 

is a profit of £30,000 in respect of current assets, ie £750,000 S800 000 apoE 
£720,000. Thus, there is no adjustment to the figure in the profit and loss account for the 
exchange difference. thy sooUr Juha edd tedaoogsdsra 


) 
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ACTIVITIES WHICH ARE NOT TRADING 


21 The practice outlined above applies to professions and to property business where the profits 
are computed in accordance with the rules of Case I (Schedule A and overseas property 
businesses). They have no application outside these contexts. In such cases, the capital gains tax 
rules will apply to the acquisition and disposal of foreign currency chargeable assets (except 
where the transactions give rise to profits assessable under Schedule D Case VI) and exchange 
fluctuations will generally have no tax consequences outside the capital gains field. 


CAPITAL GAINS 


22 The decision in Bentley v Pike [1981] STC 360; 53 TC 590 established that a gain or loss on an 
asset should be computed by comparing the sterling value at the date of sale of the sale 
consideration with the sterling value at the date of acquisition of the acquisition cost. The 
principle was reaffirmed in Capcount Trading v Evans [1993] STC 11, 65 TC 545 and is not 
affected by the Marine Midland decision, by FA 1998 s 42 or this statement. 


SP 3/02 (30 September 2002) Tax treatment of transactions in 
financial futures and options 


INTRODUCTION 


1 This statement of practice sets out HMRC’s view on the tax treatment of transactions in 

futures and options of the sorts defined in TCGA 1992 s 143 and relating to shares, securities, 

foreign currency or other financial instruments. It does not apply to contracts falling within the 

financial instruments legislation in FA 1994 Pt 4 Ch 2; or, for accounting periods beginning on 

or after | October 2002, derivative contracts falling within FA 2002 Sch 26. The principles set 

out are of relevance to— 

— UK residents such as unauthorised unit trusts, charities and others (including companies) 
which either do not trade or whose principal trade is outside the financial area; and 

— non-resident collective investment vehicles (whether open or closed-ended), pension funds 
and others (including companies) which either do not trade or whose principal trade is 
outside the financial area. 

2 This statement does not apply to approved pension schemes, whose profits from futures and 

options are generally exempt from tax. 

3 In relation to companies, this statement will be applicable for accounting periods beginning on 

or after 1 October 2002 and only in relation to financial futures and options where the 

underlying subject matter is shares, a holding in an authorised unit trust, or a security to which 

FA 1996 s 92 or 93 applies. 

4 “Financial futures” is a wide term. It includes— 

~ contracts for future delivery of shares, securities, foreign currency or other financial 
instruments; 

= contracts that are settled by payment of cash differences determined by movements in the 
price of such instruments (including contracts where settlement is based on the application 
of an interest rate or a financial index to a notional principal amount), as well as contracts 
settled by delivery; and 

~ both exchange traded and over the counter contracts. 

“Options” includes— 

— both exchange traded and over the counter options; 

— options that are settled by a cash payment between the parties, as well as those that provide 

for delivery; and 

warrants. 


wn 


RELEVANCE OF TRADING 

6 TA 1988 s 128 and TCGA 1992 s 143 provide, broadly, that transactions in financial futures 
and options will be treated as capital in nature unless they are regarded as profits or losses of a 
trade. It is immaterial for this purpose whether the profits of the trade are taxed under Case I of 
Schedule D or otherwise (see HSBC Life (UK) Ltd and others v Stubbs and others [2002] STC 
(SCD) 9). 

7 If, under normal statutory and case law principles, profits or losses fall to be treated as trading 
in nature then TA 1988s 128 and TCGA 1992 s 143 have no. application to those profits or 
losses. It is therefore necessary first to determine whether or not the taxpayer’s transactions in 
futures and options give rise to trading profits or losses. 

8 Whether or not a taxpayer is trading is a question of fact and degree, to be determined by 
reference to all the facts and circumstances of the particular case. However, HMRC consider 
that an individual is unlikely to be regarded as trading as a result of purely speculative 
transactions in financial futures or options. Transactions in financial futures or options by a 
company may be either trading or capital in nature. 
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9 However, a financial futures or options transaction which is clearly ancillary to a trading 
transaction on current account will give rise to trading profits or losses. In contrast, a financial 
futures or options transaction which is clearly ancillary to a transaction which is not a trading 
transaction on current account will be capital. 


10 A financial futures or options transaction that is not clearly ancillary to another transaction 
may be a trading transaction in its own right. Whether this is so will depend on all the facts and 
circumstances of the case. Consideration will be given to what are known as the “badges of 
trade”. In such a case, intention and frequency are important. The transaction will not 
necessarily be regarded as trading. It may well be regarded as capital in nature, depending on all 
the facts and circumstances. 


ELIMINATION OR REDUCTION OF RISK 


11 In determining whether a financial futures or options transaction is ancillary to another 
transaction the following points are relevant— 


— there must be another transaction; 

— that other transaction must already have been undertaken, or there must be the intention to 
undertake it in the future; 

— the financial futures or options transaction is ancillary to the other transaction if the 
intention is to eliminate or reduce risk, or to reduce transaction costs, in respect of that 
other transaction; 

— the financial futures or options transaction must be economically appropriate to the 
elimination or reduction of risk, or to the reduction of transaction costs; 

— the financial futures or options transaction may be ancillary to more than one other 
transaction, and more than one financial futures or options transaction may be ancillary to 
another transaction; 

— it may be necessary to enter into new financial futures or options transactions or to 
terminate existing ones to reflect changes in the value of the assets or liabilities resulting 
from the other transaction. 


12 These points apply to long and short positions and apply whether the futures position is 
closed out or held to final maturity, or, in the case of an options position, closed out, exercised 
or held to final expiry. 


13 In considering whether the financial futures or options transaction is “economically 
appropriate” to the elimination or reduction of risk, HMRC take the view that— 


the transaction must be one which, by virtue of the relationship between fluctuations in its 
price and any fluctuations in the value of the other transaction, may reasonably be expected 
to be appropriate to be used in order to eliminate or reduce risk; 

— the use of a financial futures or options transaction based on an index of some sort is not 
regarded as precluding the existence of such a reasonable expectation; 

— it would not normally be expected that the amount of the principal on which the financial 
futures or options transaction is based should significantly exceed the principal of the other 
transaction. 


14 There may be cases where a financial futures or options transaction is entered into in order to 
eliminate or reduce risk, but the other transaction then falls away (or the intention to enter into 
the other transaction is abandoned). If the financial futures or options transaction is closed out 
within as short a period as is practicable after this happens the transaction will continue to be 
treated in accordance with the principles outlined above. If, however, the futures or options 
transaction is not closed out at that time it may be arguable that any profit or loss arising 
subsequently is of a trading nature. In practice, where the taxpayer is not otherwise trading, 
HMRC would not normally take this point in view of the taxpayer’s original intention. 


BASE CURRENCY 


15 The question may arise as to whether a financial futures transaction to buy or sell currency 
forward is ancillary to a capital transaction. In many cases the answer will be dependent on 
which currency is the taxpayer’s base currency (that is, the currency in which value is measured). 
16 For UK resident taxpayers the base currency will normally (but need not necessarily) be 
sterling. In determining whether there is a non-sterling base currency HMRC will have regard to 
factors such as— 

- the currency in which accounts are prepared; —— 

= the currency in which share capital is denominated; and 

~ evidence of the taxpayer’s intentions (for example in a published prospectus). 


EXAMPLES ety: 


17 The following examples illustrate the above and are not intended to cover every situation that 
may arise. In the first eight, the assets concerned are held or will be acquired as investments and 
the financial futures or options transactions would normally be treated as capital (on th 

assumption that the condition in the first bullet in para 13 above is fulfiled)— = 
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(1) A taxpayer which holds gilts sells gilt futures to protect the value of its capital in the event 
of a fall in the value of gilt-edged securities generally. 

(2) A taxpayer which intends to purchase an asset does so in two stages, by (a) purchasing a 

foreign currency future in advance of the purchase of an asset denominated in that 

currency, or (b) purchasing an option in respect of an underlying asset as a first step 

towards the acquisition of the asset itself. 

A taxpayer which holds a broadly based portfolio of UK equities sells FTSE 100 index 

futures or purchases FTSE 100 index put options to protect against the risk to the value of 

the portfolio from a fall in the market. 

A taxpayer holding foreign currency assets acquires a futures or options contract to 

reduce the risk of a fall in the value of the foreign currency assets (as measured in the 

taxpayer’s base currency). 

(5) A taxpayer which is intending to acquire a broad range of UK securities buys a call 
option on an FTSE 100 index to protect against a rise in the price of the securities in the 
period before they can be acquired. 

(6) A taxpayer sells or buys options or futures as an incidental and temporary part of a 

) change in investment strategy, (eg changing the ratio of gilts and equities). 

(7) A taxpayer either has existing liabilities (eg loans) denominated in a currency other than 
its base currency or expects to incur such liabilities (eg as a result of an intention to 
borrow to acquire investments) and uses a futures or options contract to protect itself 
against a rise in the currency in which the liabilities are or will be denominated. 

A taxpayer whose base currency is the dollar holds yen-denominated securities and, in 
order to eliminate the perceived risk of a fall in their value, enters a forward contract to 
sell for dollars an amount of yen equivalent to the yen value of the securities. (This is 
because the forward contract may be regarded as ancillary to the transaction in securities.) 


The next two examples involve financial futures or options transactions which would be treated 
as trading (because they would be ancillary to other trading transactions)— 


(9) A taxpayer’s futures or options transactions are incidental to its trading activity, for 
example, a manufacturer entering into transactions to reduce the risk of fluctuations in 
the price of raw materials. (The profits and losses from these transactions would be taken 
into account as part of the profits and losses of the trade.) 

(10)A taxpayer has borrowed money at a floating rate of interest, for trade purposes, and 
enters into an interest rate future or option with a view to protecting itself against rises in 
interest rates. (Receipts or payments relating to the future or option would be taken into 
account as trading income or expenditure on current account. This is because the future 
or option is ancillary to a trading transaction ie the payment of interest for trade 
purposes. Given this, it does not matter whether or not the borrowing is on capital 
account). 


Finally, the three examples below illustrate circumstances where a taxpayer’s transactions in 
financial futures and options will not generally be regarded as ancillary to another transaction. 
It is therefore necessary to look at the transactions in their own right to see whether they are to 
be treated as capital or as trading transactions. 


(11)A taxpayer uses futures and options in conjunction with a holding of cash, bonds etc so as 
to create synthetic assets. (On the assumption that, in such circumstances, the financial 
futures or options transactions cannot all be shown to be ancillary to other transactions). 

(12)A taxpayer uses futures and options to take a position in a currency in which it does not 
have a portfolio, and has no intention of acquiring a portfolio, so as to create an exposure 
to fluctuations in that currency by reference to its base currency. 

(13)A taxpayer whose base currency is sterling holds yen-denominated securities and, in order 
to eliminate the perceived risk of a fall in their value, enters a financial futures transaction 
to sell for dollars an amount of yen equivalent to the yen value of the securities. There is 
no intention of selling the yen-denominated securities and using the proceeds to acquire 
dollar-denominated securities. (The effect of the financial futures transaction is to increase 
the taxpayer’s dollar exposure and to decrease its yen exposure). 


— 
wo 
— 


(4 


—S 


(8 


—m 


Commentary—Simon's Taxes C2.1012 


SP 4/02 (30 September 2002) Definition of financial trader for the 
purposes of FA 2002 Sch 26 para 31 


GENERAL 

1 For accounting periods of companies beginning on or after 1 October 2002, FA 2002 Sch 26 
provides rules for the tax treatment of derivative contracts. This means futures, options warrants 
and contracts for differences, except where the underlying subject matter is— 

— land, tangible assets (excluding commodities) or intangible fixed assets; or 

— in some cases, shares. 

2 An anti-avoidance rule in FA 2002 Sch 26 para 31 applies where certain derivative contracts to 
which non-residents are also party are entered into by companies to which the Schedule applies. 
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Broadly, this rule (which replaces FA 1994 s 168) disallows any payment to the non-resident 
which is determined (wholly or mainly) by reference to a rate of interest. This applies for 
example to periodic payments under an interest rate swap or currency swap. However, para 31(5) 
of the Schedule provides an exemption where the paying company is a bank, building society, 
clearing house or financial trader, holding the contract solely for the purposes of a trade carried 
on by it in the UK, and to which it is party as principal. 


DEFINITION OF FINANCIAL TRADER 
3 The term “financial trader” is defined in FA 2002 Sch 26 para 54(4).as meaning— 


(a) any person who— 
(i) falls within FSMA 2002 s 31(1)(a), (6) or (c); and 
(ii) has permission under that Act to carry on one or more of the activities specified in 
Art 14 and, in so far as it applies to that Art, Article 64 of the Financial Services and 
Markets Act 2000 (Regulated Activities) Order, SI 2001/544; or 


(b) any person not falling within para (a) who is approved by the Commissioners for HMRC for 
the purposes of para 54 

4 The Commissioners’ approval under (b) above will, for instance, be relevant for a financial 
trader who does not need to be regulated and so would not qualify automatically as a financial 
trader by virtue of para (a) above. Where an agent is acting for a disclosed principal and the 
principal is entitled to rights and subject to duties under the contract, the principal, as opposed 
to the agent, will require approval under (). 

5 This statement of practice explains the guidelines which the Commissioners for HMRC will 
operate in considering whether any person not within (a) above should be approved as a 
financial trader for the purposes of FA 2002 Sch 26 para 54. 


FINANCIAL TRADER GUIDELINES 
6 To obtain the Commissioners’ approval, a company must demonstrate that— 


— itis carrying on a trade, the profits or losses of which would fall to be dealt with under Case 
I of Schedule D; 

— this trade includes the provision of derivative contracts (within the meaning of FA 2002 
Sch 26) to counterparties in the normal course of trade; and 

— this part of the trade, on its own, satisfies the test in JRC v Livingston (11 TC 538)—ie the 
operations involved must be of the same kind and carried on in the same way as those which 
are characteristic of ordinary trading in the line of business in which the venture is made. 

7 Where a company enters into derivative contracts with associated companies, then it will be 

easier for it to demonstrate that the third part of this test is satisfied if it also enters into 

derivative contracts to a significant extent with third parties on the same terms. Failing this, a 

company will need to produce evidence that it is conducting its operations with its associated 

customers in the same way as if they had been unconnected. Relevant considerations will 

include— 

— the type and range of contracts into which it enters; 

— the management of market risk; 

— the assessment of credit risk; 

— the level of reward obtained in terms of fees or spread. 


Commentary—Simon's Taxes D1.1010 


SP 5/02 (29 October 2002) Exemptions for companies’ Gains on 
substantial shareholdings—sole or main benefit test: TCGA 1992 
Sch 7AC Para 5 Reet 
INTRODUCTION ; 


The regime in TCGA 1992 Sch 7AC (“Schedule 7AC”) for the exemption of gains on disposals 

of substantial shareholdings will apply to disposals of shares (or an interest in, Or an asset 

related to, shares) by companies which have held a substantial shareholding 1 for at least 12 

months where— 

— the company holding the shares (or an interest in, or an asset related to shares) i is a trading 
company or a member of a trading group, and 

~ the shares in question are shares in a trading company or the holding pompans of a dreading 
group or subgroup. st oc 

The exemptions provided by the regime may create opportunities for biasl gttlation: The 

provisions therefore contain an anti-avoidance rule at.paragraph 5 of Schedule.7AC.. dihis is 

aimed at tax-driven arrangements which are intended to exploit any of the exemptions... 

We expect cases where the anti-avoidance rule is in point to be unusual and inltdetedaten nA 

In what follows, references to paragraphs are to paragraphs of Schedule TAG. 05 8 
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OUTLINE OF THE ANTI-AVOIDANCE RULE 


Paragraph 5 is aimed at “arrangements” from which the “sole or main benefit” that can be 
expected to be derived is that a gain on a disposal will be exempt by virtue of an exemption in 
Part 1 of Schedule 7AC. The remedy is to deny exemption on any gain arising on the relevant 
disposal. “Arrangements” is defined widely and includes “any scheme, agreement or understand- 
ing, whether or not legally enforceable”. 


Paragraph 5(1) provides that certain events must occur in pursuance of the arrangements before 

the “sole or main benefit test” in paragraph 5(2) can apply— 

Smt, untaxed gain must accrue to a company (“company A”) on a disposal of shares, or an 
interest in shares or an asset related to shares, in another company (“company B”), 


and before the gain accrued either— 


— company A acquired control of company B, or the same person or persons acquired control 
of both companies, or 

— there was a significant change of trading activities affecting company B at a time when it was 
controlled by company A, or when both companies were controlled by the same person or 

. persons. 


Paragraph 5(5) provides that there is a “significant change of trading activities affecting 

company B” if— 

— there is a major change in the nature or conduct of a trade carried on by company B or a 
51 per cent subsidiary of company B, or 

- there is a major change in the scale of the activities of a trade carried on by company B or a 
51 per cent subsidiary of company B, or 

— company B ora subsidiary of company B begins to carry on a trade. 


A “major change in the nature or conduct of the trade” in this legislation has the same meaning 
as in TA 1988 s 768. 


For the purposes of paragraph 5(1) a gain is “untaxed” if the gain, or all of it but a part that is 
not substantial, represents profits that have not been brought into account (in the UK or 
elsewhere) for the purposes of tax on profits for a period ending on or before the date of the 
disposal. “Profits” for these purposes means income or gains, including unrealised income or 
gains. But profits are not “untaxed profits” if an amount in respect of these profits is 
apportioned to and chargeable on a UK-resident company under the controlled foreign 
PE rules. for an accounting period of the company ending on or before the date of the 
isposal. 


APPLICATION OF THE RULE 


[t will be a question of fact in any particular case as to whether a gain wholly, or wholly except 

for a part which is not substantial, represents untaxed profits. Broadly, this will involve looking 

at how the consideration obtained for the shares is derived from assets held directly or indirectly 

by company B. 

it will usually be obvious when profits are “untaxed” within the meaning of paragraph 5. For 

example, unrealised profits on capital assets will be untaxed profits. It is impossible to provide a 

comprehensive catalogue of all situations where the gain will represent untaxed profits but some 

cxamples of situations where the profits will not be untaxed profits for the purpose of 

paragraph 5 would be— 

— a dividend received by a holding company that is paid out of taxed profits of the subsidiary; 

- where the profits in question themselves represent an exempt gain on disposal of a 
substantial shareholding; 

- where no tax is payable on profits because they are covered by a specific relief (eg loss relief). 

In many cases a gain will represent both taxed and untaxed profits. In these circumstances, the 

zain should be taken as first representing the taxed profits and only any balance which then 

remains as representing untaxed profits. 

In the context of this legislation we interpret “substantial” as meaning more than 20 per cent. 

Even if on this basis the gain wholly, or wholly except for a part which is not substantial, 

represents untaxed profits, the exemption would be denied only if— 

-~ each of the circumstances set out in paragraph 5(1) occurs in pursuance of arrangements, 
and 

- the sole or main benefit that could be expected to arise from the arrangements is that the 
gain accruing on the disposal would otherwise be exempt under Schedule 7AC, and 

- from the outset the sole or main benefit expected to arise from, the arrangements is the 
achievement of that outcome. 


SP 2/03 (September 2003) Business by telephone—services for non 
Contact Centre Customers 


For the purpose of this statement of practice, the term “non Contact Centre Customer” is used 
to describe callers who contact an HMRC office which is not currently served by a Contact 
Centre. 
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The security afforded by Contact Centre technology enables us to offer a wider range of services 
to customers contacting those centres. We are committed to expand the number of offices which 
will be served by Contact Centres and we intend that by 2005 nearly all telephone calls will be 
handled by our Contact Centre network. In the meantime, we are improving the range of 
services offered to our non Contact Centre Customers. 

Previously, statement of practice 2/98, restricted business by telephone to individual customers 
calling on their own behalf. From today’s date, we have extended the service to personal 
representatives whose identity and credentials can be verified and for whom we hold written 
evidence of customer consent. We will also now provide some specific information by telephone. 


Further guidance will be issued with regard to our contact with voluntary intermediaries 
(eg welfare organisations such as Citizens Advice Bureaux). 


This statement of practice sets out, in full, the extended services which are now available for non 
Contact Centre customers. It supersedes SP 2/98. 


Another business by telephone statement of practice (SP 3/03) is being issued today [see below] 
and will apply to customers whose affairs are served by a Contact Centre. 


SECURITY AND CONFIDENTIALITY 


HMRC are committed to ensuring the information it receives is accurate and that the privacy of 
customers’ affairs is protected. For the services described in this statement of practice— 


— Callers will only be able to supply or amend information concerning individuals’ tax affairs. 

— We will take steps to check the identity of the caller before discussing a customer’s tax 
affairs. 

— Callers who fail to satisfy the identity checks will be asked to put their enquiry in writing. 

—  Wewill check that we have the customer’s written consent before we discuss their affairs with 
a personal representative. 

— We will carry out sample “call backs” to ensure, amongst other things, that our prescribed 
security procedures are being followed. 


SERVICES AVAILABLE BY TELEPHONE FOR NON CONTACT 
CENTRE CUSTOMERS 


The services described below are available to individual customers calling about their own tax 
liabilities, and to personal representatives acting on behalf of the customer providing that we can 
satisfactorily check the identity of the caller. 

The directions by the Commissioners for HMRC under FA 1998 s 118 which provide for these 
services are at annex A. 

In most cases nothing more than a telephone call will be needed, although the call may lead to 
further action by HMRC (for example, sending out a revised PAYE coding notice). Where 
business cannot be completed by telephone we will send customers any forms or other 
information they need and explain what they need to do next. 


PERSONAL REPRESENTATIVES 


Some people prefer to ask a personal representative, such as an accountant, agent or family 

member, to deal with their tax affairs for them. We will accept some types of information from 

personal representatives providing that— 

— we have been able to check the identity of the personal representative, and 

— we hold written evidence that the customer has given their consent for that personal 
representative to act on their behalf 


Further guidance will be issued with regard to our contact with voluntary intermediaries 
(eg welfare organisations such as Citizens Advice Bureaux). 


MATTERS THAT CAN BE DEALT WITH BY TELEPHONE 
Personal details \ 


We will accept the following information over the telephone— 

— _ changes to name, address, post code and telephone number, 

— changes in personal circumstances such as marriage, separation or divorce, | ~ 

~— other personal information—for example, National Insurance number and date of birth. 
Customers can also tell us when a personal representative is no longer acting on their behalf. 


However, they will need to send us written consent for any new personal representative who 
starts to act for them. 


Employment details 51 iS¢ ise 
We will accept the following information over the telephone— SUB GAS 


— details of a customer’s new employer and the date when the new employment began, 
— acustomer’s works or payroll number, iw visite ednazsb 
— details of earlier employments. si09'D 
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We will not accept details of pay and tax over the telephone. These details should be notified in 
writing. 


Personal allowances 


We will accept current year claims to the following personal allowances by telephone from 
‘customers and personal representatives calling on the customer’s behalf— 

- Personal Allowance, 

- Married Couple’s Allowance’, 

- Blind Person’s Allowance. 

iy allowance is available for tax year 2000/01 and later years where either the husband or wife was born before 6 April 
The level of a person’s income affects their entitlement to the age-related allowances. We will 
iccept new estimates of income over the telephone from customers or personal representatives 
alling on their behalf. And, using the figures provided, we will advise whether the amount of 
he customer’s allowances will change. 


411 claims for previous years must be made in writing. 

=xpenses 

ome employees are entitled to tax relief for expenses or certain professional subscriptions they 
neur in carrying out their job. We will accept claims for “flat rate” expenses from customers and 
yersonal representatives. (Flat rate expenses are fixed amounts we have agreed for certain 
ategories of employees to save them having to make claims for individual amounts.) We will 
iso accept claims for professional subscriptions up to a limit of £100. (Most Trade Union 


ubscriptions do not qualify for relief but where, exceptionally, a Trade Union subscription does 
jualify we will accept claims by telephone.) 


Ne will also accept repeat claims to certain travel expenses, and other necessary expenses of 
mployment where the entitlement has already been agreed in principle. 


=mployee benefits in kind 


A customer, or a personal representative calling on the customer’s behalf, can tell us by 
elephone about any benefit in kind, not just the most common ones such as car benefits and 
uel benefits. 

Ne will check the details of benefits in kind later, after the end of the tax year. But, telling us 
‘bout them earlier will help us to keep PAYE tax codes up to date and help the customer to pay 
he right amount of tax during the tax year. In some circumstances, for example if a benefit is 
yartly for work purposes or a benefit is shared with other employees, we may ask for the details 
o be put in writing. 


Ither information 


Sustomers, or personal representatives calling on their behalf, can also help us keep their PAYE 
ax codes up to date by telling us about— 

receipt of National Insurance Retirement Pension 

receipt of taxable Incapacity Benefit (Incapacity Benefit paid at the short term lower rate for 

the first 28 weeks is non-taxable) 

small amounts of income, for example bank or building society interest received gross. 
Nhere callers provide information over the telephone about expenses, benefits in kind or other 
nformation we will use this to adjust the customer’s PAYE code number for the current year 
ind, if appropriate, the next year. Where we need to make adjustments for earlier tax years 
ustomers must put the information in writing. 


IME LIMITS 


The same time limits apply to claims and elections made by telephone as when they are made in 
vriting. 

Where a claim is made by telephone, it will be treated as made at the time of the call provided all 
he relevant information can be provided by the customer during that call. And a claim by 
elephone will, of course, be subject to the same conditions and checks as if it were made on 
aper. 

Nhere a claim cannot be dealt with by telephone, for example, because the caller does not have 
ll the necessary information, the customer may be asked to make the claim in writing. The 
vritten claim must still be made within the usual time limits. 


NFORMATION WE WILL GIVE TO CUSTOMERS BY TELEPHONE 
Ne will provide the following details to customers, or personal representatives calling on their 
yehalf— 

the customer’s payments on account, 

any amounts the customer owes US, — 

the amount of a repayment awaiting issue, 
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— amounts of unpaid tax for earlier years included in the tax code for the current year, and 
— amounts of tax due for the current year included in a tax code for a later year 


GUIDANCE AND ASSISTANCE 

In addition to the services above, non Contact Centre customers can expect the normal range of 
help and advice by telephone on general tax matters including— 

— general questions about income tax and capital gains tax for individuals, 

— help with completing returns and other HMRC forms, and 

— requests for leaflets, forms, schedules and other HMRC information. 

But, please note requests for supplementary pages to the self-assessment return and the 


helpsheets mentioned in the tax return guide should be made to the self-assessment orderline 
0845 9000404. The orderline is open from 8.00 am to 8.00 pm 7 days a week. 


ANNEX A—DIRECTIONS UNDER FA 1998 S 118 


In the following directions references to TA 1988 mean the Income and Corporation Taxes 
Act 1988 and references to ITEPA 2003 mean the Income Tax (Earnings and Pensions) 
Act 2003. 


Claims, elections and notifications not included. on a return 

The Commissioners of HMRC hereby direct that from 1 September 2003 an individual who is 

not required to make a self-assessment return for a year under TMA 1970 s 8(1), or has made a 

self-assessment return but the time limit specified in TMA 1970 s 9ZA has passed, may— 

— make the claims or elections specified below, or 

— notify the income or benefits specified below 

by telephone PROVIDED THAT— 

— claims or elections are for the “current year” (that is the year of assessment in which the 
claim or election is made) or the year following the “current year”, AND 

— the claim or election is made, or the income or benefit is notified, in the manner authorised 
below. 


The matters to which the directions relate are as follows— 
Claims and elections 


1 A claim to any of the following personal allowances— 


Claims to Personal under TA 1988 s 257(1) 
Allowance 
TA 1988 s 257(2) (claimant 65 or over) 
or TA 1988 s 257(3) (claimant 75 or over) 

Claims to Married Couple’s under TA 1988 s 257A(2) This allowance is only available 
Allowance where claimant or wife born before 6 April 1935 but 
under 75) 

or TA 1988 s 257A(3) (allowance where claimant or 


wife 75 or over) 
Elections for the transfer of under TA 1988 s 257BA(1) (An election under this section 


50 per cent of the married must be made before the commencement of the tax 
couples allowance from year to which it will relate. The only exception to 
husband to wife this time limit relates to the year of marriage when 
the election may be made during that tax year). 
Claims to Blind Person’s under TA 1988s 265(1) 
Allowance 
or TA 1988 s 265(2) (allowance to spouse) 


2 A claim to an income tax reduction under the following provision 
Relief for interest paid * under — TA 1988's 353 
3 A claim to make any of the following deductions from income in respect of expenses, 


Relief for professional under ITEPA 2003 s 343 or 344 

membership fees and annual > sais! 
subscriptions . | Vac guise 
Relief for flat rate under. ITEPA 2003 s 367 ee teis, hi 


deductions within the terms 
of Extra Statutory 


Concession Al W 3W VMOITAMAK 
4 A claim to make any of the following deductions from income in respect of expenses lirw SW 
(providing the same class of expense was claimed the previous year), lerisd 
Relief for expenses under ITEPA 2003 s 336 Le rusqnettstrieateso ont! 
ITEPA 2003 s 337 ayes i OOM yrs 


ITEPA. 2003 s 338 ! jst & io InvoMms onl 
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ITEPA 2003 s 341 
ITEPA 2003 s 342 
ITEPA 2003 s 346 
ITEPA 2003 s 352 
ITEPA 2003 s 370 
ITEPA 2003 s 371 
ITEPA 2003 s 373 
ITEPA. 2003 s 374 
ITEPA 2003's 376 


Income and benefits 
5 Notification of any of the following benefits provided by reason of employment— 


Cash vouchers under ITEPA 2003 s 81 
ron cash vouchers under ITEPA 2003 s 87 
redit tokens under ITEPA 2003 s 94 
Living accommodation under ITEPA 2003 s 102 
Cars available for private use under ITEPA 2003 s 120 
Car fuel under ITEPA 2003 s 149 
Vans available for private use under ITEPA 2003 s 154 
Beneficial loan arrangements under ITEPA 2003 s 173 
Benefits in kind under ITEPA 2003 s 201 
Payments, etc free of tax’ under ITEPA 2003 s 222 
Director’s tax paid under ITEPA 2003 s 223 


6 Notification of any income from employment 


The manner authorised for dealing with matters by telephone. 


Claims and elections 


Yhe claims, and elections specified above may be made orally, in a telephone conversation with a 

‘ax Office, if made by— 

-, the individual, or 

- where the individual has notified HMRC that a personal representative is authorised to act 
on his or her behalf, that personal representative. 


‘The directions do not apply to claims made by an individual in his or her capacity as a trustee 
sr partner. Such claims must be made in writing) 

The claim or election will be treated as made on the date the telephone call is made, so long as 
the caller provides the information requested by HMRC during the telephone conversation. 

if the caller does not provide the information which HMRC request during the telephone 
>onversation a valid claim, or election will not have been made. Failure to establish a valid claim, 
or election by telephone does not prevent the caller from a further attempt to establish the claim 
or election. But, any subsequent attempt must be made in writing, within the statutory time limit 
for making the claim or election. 


Income and benefits 


The income and benefits specified above may be notified to HMRC orally, in a telephone 
Sonversation with a tax office, if notified by— 


- the individual, or 

- where the individual has notified HMRC that a personal representative is authorised to act 
on his or her behalf, that personal representative. 

The notification will be treated as given on the date the telephone call is made, so long as the 

ndividual, or personal pepienpitatines provides the information requested by HMRC during the 

telephone conversation. 

if an individual, or personal representative, does not provide the information which HMRC 

request during the telephone conversation a valid notification will not have been given. The 

ndividual, or personal representative, should then write to the individual's tax office to notify 

them about the income or benefit 


Revocation of previous directions 


The Commissioners of HMRC hereby revoke their directions published on 24 Assets 1998 with 
-ffect from | September 2003. 


Commentary—Simon's Taxes A3.301. 
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SP 3/03 (September 2003) Business by Telephone—Inland Revenue 
Contact Centres 
Note—Superseded by SP 1/05 (April 2005). 


SP 2/04 (20 August 2004) Allowable expenditure—expenses 
incurred by personal representatives and corporate trustees 


Expenses incurred by personal representatives 


1 Following consultation with representative bodies, the scale of expenses allowable under 
TCGA 1992 s 38(1)(b), for the costs of establishing title in computing the gains or losses of 
personal representatives on the sale of assets comprised in a deceased person’s estate, has been 
revised. The Commissioners for HMRC will accept computations based either on this scale or 
on the actual allowable expenditure incurred. 


2 The revised scale is as follows: 


Gross value of Allowable expenditure 

estate 

A. Not exceeding 1.8% of the probate value of the assets sold by the personal 
£50,000 representatives. 


B. Over £50,000 A fixed amount of £900, to be divided between all the assets of the estate 
but not exceeding _in proportion to the probate values and allowed in those proportions on 
£90,000 assets sold by the personal representatives. 

C. Over £90,000 1% of the probate value of the assets sold. 

but not exceeding 

£400,000 

D. Over £400,000 A fixed amount of £4,000, to be divided as at B above. 

but not exceeding 

£500,000 

E. Over £500,000 0.8% of the probate value of the assets sold. 

but not exceeding 

£1,000,000 

F. Over A fixed amount of £8,000, to be divided as at B above. 

£1,000,000 but 

not exceeding 


£5,000,000 
G Over 0.16 per cent of the probate value of the assets sold, subject to a 
£5,000,000 maximum of £10,000. 


3 The revised scale takes effect where the death in question occurred on or after 6 April 2004. 


Expenses incurred by corporate trustees 

4 Following consultation with representative bodies, HMRC have agreed the following scale of 
allowable expenditure under TCGA 1992 ss 38 and 64(1) for expenses incurred by corporate 
trustees in the administration of estates and trusts. The Commissioners for HMRC will accept 
computations based either on this scale or on the actual allowable expenditure incurred. 

5 The scale is as follows— 


Transfers of assets to beneficiaries etc 
(i) Publicly marketed shares and securities— 
(A) One beneficiary—£25 per holding transferred 
(B) Two or more beneficiaries between whom a holding must be dividadiaants (A), to. be’ 
divided in equal shares between the beneficiaries 
(ii) Other shares and securities—as (i) above, with the addition of any exceptional expenditure 
(iii) Other assets—as (i) above, with the addition of any exceptional expenditure | 
For the purpose of this statement of practice, shares and securities are regarded as marketed to 


the general public if buying and selling prices for them are regularly published in the financial 
pages of a national or regional newspaper, magazine, or other journal. 900) 98) Sh00 


Actual disposals and acquisitions 


(i) Publicly marketed shares and securities—the investment fee as charged by the tr trustees — 
(ii) Other shares and securities—as (i) above, plus actual valuation costs LOA MND 


(iii) Other assets—the investment fee as charged by the trustees, subject to a maximum of £75, 
plus actual valuation costs i2~—credeertenoeD 
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Where a comprehensive annual management fee is charged, covering both the cost of adminis- 
tering the trust and the expenses of actual disposals and acquisitions, the investment fee for the 
purposes of (i), (ii) and (ii) above will be taken to be £0.25 per £100 on the sale or purchase 
moneys. 


Deemed disposals by trustees 

(i) Publicly marketed shares and securities—£8 per holding disposed of 
(11) Other shares and securities—actual valuation costs 
(iii) Other assets—actual valuation costs 


6 This scale takes effect for transfers of assets to beneficiaries, actual disposals and acquisitions, 
and deemed disposals by corporate trustees on or after 6 April 2004. 


SP 3/04 (September 2004) Double taxation relief—status of the UK’s 
double taxation conventions with the former Socialist Federal Repub- 
lic of Yugoslavia 


Note—This statement has been superseded by SP 3/07. 


SP 1/05 (8 April 2005) Business by telephone—HMRC Contact Cen- 
tres . 


This statement of practice sets out the expanded services which are now available from Contact 
Centres which deal with the tax affairs of individuals. It supersedes statement of practice 3/03. 
The security afforded by Contact Centre technology enables HMRC to offer additional services, 
ind these will therefore be restricted to individual customers whose affairs are dealt with in a tax 
office which is served by a Contact Centre. However, as we are committed to expanding the 
number of offices which will be served by Contact Centres, all customers should see the phased 
ntroduction of improved services over a period of time. Annex B sets out which customers are 
currently served by Contact Centres. 

Business by telephone statement of practice (SP 2/03) continues to apply to customers whose 
iffairs are not yet served by a Contact Centre. 


SECURITY AND CONFIDENTIALITY 


HMRC are committed to ensuring the information they receive is accurate and that the privacy 

of customers’ affairs is protected. For the services described in this statement of practice: 

- Callers will only be able to supply or amend information concerning individuals’ tax affairs. 

- We will take steps to check the identity of the caller before discussing a customer’s tax 
affairs. 

- Callers who fail to satisfy the identity checks will be asked to put their enquiry in writing. 

- We will check that we have the customer’s consent before we discuss their affairs with their 
agent or other person calling on their behalf. 

- Calls to our Contact Centres will be recorded for training and quality assurance purposes 
and will be available in case of any disagreement as to what was said. 


SERVICES AVAILABLE BY TELEPHONE FROM HMRC CONTACT CENTRES 


The services described below are available to individual customers calling HMRC Contact 
Centres about their own direct tax liabilities, and to agents or other persons acting on behalf of 
he customer providing that we can satisfactorily check the identity of the caller. 

The directions by the Board of Inland Revenue under FA 1998 s 118 which provide for these 
services are at Annex C. 

In most cases nothing more than a telephone call will be needed, although the call may lead to 
‘urther action by HMRC (for example, sending out a revised PAYE coding notice). Where 
Jusiness cannot be completed by telephone we will send customers any forms or other 
nformation they need and explain what they need to do next. 


Agents and other personal representatives 

some people prefer to ask another person, such as an agent or family member, to deal with their 

ax affairs for them. We will accept some types of information from agents and other personal 

‘epresentatives providing that: 

- we have been able to check the identity of the agent or personal representative, and 

- we hold evidence that the customer has given their consent for that agent or personal 
representative to act on their behalf 

Customers using our Contact Centres can give their consent orally which we will record and 

iccept for the purpose of a “one off” telephone call. We do recognise however, that there will be 

yecasions when the customer cannot be present to give oral consent for the agent or personal 
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representative to act on their behalf. On these occasions we will accept (but not provide 
information from the agent or personal representative on a provisional basis and then contac! 
the customer by post to confirm the information. 

Customers will need to give their consent in writing if they want the agent or persona 
representative to act on their behalf on any future occasions. ; 


MATTERS THAT CAN BE DEALT WITH BY TELEPHONE 


The information, claims and requests that may be accepted, from individuals or their representa. 

tives, over the telephone are set out at Annex A. 

Individuals may also tell us when an agent or personal representative is no longer acting on thei 

behalf. However, they will need to send us written consent for any new agent or persona 

representative who starts to act for them on future occasions. 

We will also provide certain information we hold about the customer by telephone. The mair 

exceptions will be: 

— personal details such as Name, Address, Date of Birth, National Insurance Number etc, 

— pay and tax details, 

— information contained in a self-assessment return (if customers require this information, tc 
make the amendments or corrections to their return, we will provide details-in writing). 


CHECKING AMENDMENTS NOTIFIED BY TELEPHONE 


Amendments to self-assessment returns made by telephone will be checked in the same way a: 
amendments made in writing and in some cases we may enquire into the amendment. 


TIME LIMITS 


The same time limits apply to claims and amendments made by telephone as when they ar 
made in writing. 

Where a claim is made by telephone, it will be treated as made at the time of the call provided al 
the relevant information can be provided by the customer during that call. And a claim by 
telephone will, of course, be subject to the same conditions and checks as if it. were made o1 
paper. 

Where a claim cannot be dealt with by telephone, for example, because the caller does not hav 
all the necessary information, the customer may be asked to make the claim, in writing. Th 
written claim must still be made within the usual time limits. 


GUIDANCE AND ASSISTANCE 
In addition to the services above, Contact Centres will provide the normal range of help anc 
advice by telephone on general tax matters including: 


— general questions about income tax and capital gains tax for individuals, 

— help with completing returns and other HMRC forms, and 

— requests for leaflets, forms, schedules and other HMRC information. 

But, please note requests for supplementary pages to the self-assessment return and th 
helpsheets mentioned in the tax return guide should be made to the self-assessment orderlin: 
0845 9000404. The orderline is open from 8.00 am to 10.00 pm 7 days a week. 


ANNEX A 
INFORMATION THAT WILL BE ACCEPTED FROM CUSTOMERS. 


We will accept the following information, claims and requests over the telephone 


£ limit for 
notifications by 
telephone 


Personal Details 


Changes to name, 
address, post code and 
telephone number 


First notification or 
changes in personal 
circumstances such as 
marriage, separation, 
divorce, date of birth, 
date of death 


1673 


First notification of a 
National Insurance 
Number 


Employment Details 


Details of a customer’s 
new employer and the 
date when the 
employment began 


A customer’s works or 
payroll number 


Details of earlier 
employments 


Claims to personal 
allowances 


Personal Allowance * 


Married Couples 
Allowance * 


* The age related levels 
of Personal and 
Married Couples 
Allowance 


Blind Person’s 
Allowance 
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£ limit for 


notifications by 


Subject to time limits. 


Additional Personal 
Allowance 


EXPENSES 


Fixed or Flat Rate 
Expenses 


Other Job expenses 


Subscriptions to 8 
professional bodies 


Subject to time limits. This allowance is 
available for the tax year 2000/01 and 
later years where either the husband or 
wife was born before 6 April 1935. Prior 
to 2000/01 no age restriction applied. 


The level of a person’s income (or 
husband’s income for Married Couple’s 
Allowance) affects their entitlement to the 
age related allowances. We will accept 
new estimates of income by telephone 
and using the figures provided, we will 
advise whether the amount of the 
customer’s allowances will change. 


Subject to time limits. 


Claims for additional relief in respect of 
children can be made subject to time 
limits — the last year a claim can be made 
is for the year 1999/2000 


Current and previous year only. Fixed or 
Flat rate expenses are fixed amounts we 
have agreed for certain categories of 
employees to save them having to make 
claims for deductions individually. 


Current and previous year only. We will 
only accept claims for deductions for 
other job expenses where entitlement has 
already been established in principle. First 
time applications will need to be made in 
writing. Where a form P87 has been 
issued we will require completion of that 
form and will not accept a telephone 
claim for the deductions even if the 
amount claimed is less than £1,000. 


rh £2,500 Current and previous year only. 
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£ limit for 
notifications by 


telephone 


Notification of 
Payments 


Gift aid payments £2,500 Current and previous year only. Tax relief 
for Gift Aid payments is only available to 
Higher Rate taxpayers. Occasionally, 
pensioners who are not in receipt of full 
age related allowances, and who are not 
required to make a tax return, may also 
wish to notify Gift Aid payments as they 
may increase entitlement to age related 
allowances. All claims to carry back relief 
must be made in writing. 


Pension Plans you pay £2,500 Current and previous year only. 

into Additional relief will only be due for 
Higher Rate taxpayers. All claims to carry 
back must be made in writing. 


Retirement Annuity £2,500 Current and previous year only. We will 
Payments only accept telephone notifications where 
entitlement to relief has already been 


established in principle. New claims and 
claims to carry back relief must be made 
in writing. 
Notifications of benefits 
in kind 
Any benefits in kind — Current and previous year only. In some 
not just the most circumstances, for example if a benefit is 
common ones such as partly paid for work purposes or a benefit 
car and fuel benefits is shared with other employees, we may 
ask for the details to be put in writing 


Notification of earnings 


Part time or earnings 
other than from main 
income. 


Current and previous year only. 


Commission Current and previous year only. 


Current and previous year only. 


Notification of other 
income 


Interest without tax 
taken off (gross 
interest) 


£2,500 Current and previous year only. 


Taxed Savings and £2,500 


Current and previous year only. The limit 
Investment Income. 


relates to the net amount of dividends 
and taxed interest received after tax has 
been taken off. Information will be 
recorded in all instances but is most likely 
to affect tax liability where the customer 
is a higher rate taxpayer. It may also 
affect entitlement to age related 
allowances. 


State Pension bo iw bas mot | | Current and previous year only. 


Incapacity Benefit Current and previous year only. 
Incapacity Benefit paid at the short term 


lower rate for the first 28 weeks is) > 
non-taxable. bod Isnoieesiorg 
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Pensions other than 
State Pension 


Property income from 
your own home 


Other property income 


Other taxable income 
(excluding earnings) 


Amendments to 
self-assessment returns 


'Amendments to 
Personal Allowances 
within the range 
described above. 


Correction of Personal 
or Employment details 


On the Employment 
Pages of the Return: 


—Amendments to 
claims for deductions 
or expenses which fall 
within the range of 
services described 
above; 


—Amendments to 
employment income or 
employee benefits; 


—Correction of 
provisional or incorrect 
figures 


Amendments to a 
return to correct the 
figure of interest 
received where capital 
from investments has 
been incorrectly 
included as interest, or 
where the full interest 
from a joint account 
has been entered rather 
than an individual’s 
share. 


Amendments to a 
return to correct figures 
of pensions or state 
pensions and benefits 
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£ limit for 


notifications by 
telephone 


£2,500 


£2,500 


£2,500 


£2,500 
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Current and previous year only. 


Current and previous year only. The limit 
relates to net taxable income. However, 
where the gross income, before expenses, 
exceeds £10,000 pa we will ask you to put 
the details in writing. 


Current and previous year only. The limit 
relates to net taxable income. However, 
where the income is being notified for the 
first time or the gross income, before 
expenses, exceeds £10,000 pa we will ask 
you to put the details in writing. 


Current and previous year only. 


Any amendment must normally be made 
within 12 months of the filing date for 
the return. The filing date will usually be 
31 January after the end of the year to 
which the return relates. 
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—e 


lee 


£ limit for 
otifications by 
telephone 


L = = 
Amendments to return 


where there is an entry 
for qualifying pension 

payments or retirement 
annuity paid but relief 
has not been claimed 


Self-assessment requests 


Requests to repay tax 
overpaid for the year 


Requests to include tax 
payable in PAYE Code 
for forthcoming year 


Subject to time limits 


Requests to reduce 
Payments on Account 


ANNEX B 


CONTACT CENTRE CUSTOMERS COVERED BY THIS STATEMENT. OF 


PRACTICE AS AT DECEM 
Area Name 

Beds & West Herts 
Berkshire 

Birmingham Solihull 
Bournemouth 

Bristol & North Somerset 
Cambridgeshire 

Central Yorkshire 

Centre | 

Chapel Wharf 

Cornwall & Plymouth 
Cumbria 

Devon 

Dorset & South Wiltshire 
E Cheshire & S Lancashire 
East Hampshire & Wight 
East Herts & West Essex 
East Lancashire 
Gloucester & N Wiltshire 


Greater Belfast 


BER 2005 
Number 

0845 302 1458 
0845 366 7810 
0845 302 1437 
0845 302 1443 
0845 302 1451 
0845 302 1453 
0845 302 1467 
0845 070 3703 
0845 300 0627 
0845 366 7807 
0845 302 1473 
0845 366 7830 
0845 302 1438 
0845 302 1463 
0845 300 0628 
0845 302 1460 
0845 302 1441 
0845 366 7840 
0845 302 1469 


Contact Centre & 
Hours of Business 
Newcastle 
Mon-Fri 8am-8pm & Sat 8am-4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Blackpool 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat 8am-4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat $am-4pm 
East Kilbride 

Mon-Fri 8am-8pm & Sat 8am- HBO 
Bradford 

Mon-Fri 8am-8pm & Sat Beem 
East Kilbride 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Manchester 

Mon-Fri 8am-8pm & Sat 8am- 4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am- -4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Portsmouth & Bournemouth _ 
Mon-Fri 8am-8pm & Sat 8am-4pm. 
Manchester 

Mon-Fri 8am-8pm . & Sat 8am-4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat Sam-4pm 
Newcastle 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bootle & St Helens 
Mon-Fri 8am- pe & Sat eeetonn u 
Blackpool ETOH AT f 
Mon-Fri 8am- Spm & Sat Samp it 
Belfast thin 
Mon-Fri 8:30am-S5pm> 
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Humber 

Kent 

Leicester & Northants 
Lincolnshire 

Lothians 

Manchester 

Midlands West 

Norfolk 

North East Metropolitan 


North Wales 


North West Lancashire , 
North Yorkshire 
Northern Ireland Counties 
veraarnise 

Notts & Derbyshire 

NW Midlands & Shrops 
Dxon & Bucks 

Ixon & Bucks (Oxford 
Inly) 

scotland Central 
scotland East 

scotland North 
scotland South 

scotland West 

Sefton 

}omerset 

south Essex 

south Wales 

south Yorkshire 
staffordshire 

suffolk & North Essex 
Surrey & North Hampshire 
sussex 


Tees Valley 
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0845 302 1414 
0845 302 1431 
0845 302 1442 
0845 302 1449 
0845 302 1409 
0845 302 1477 
0845 366 7884 
0845 366 7851 
0845 302 1414 
0845 300 3949 
0845 302 1478 
0845 302 1433 
0845 302 1481 
0845 302 1456 
0845 302 1413 
0845 366 7815 
0845 302 1434 
0845 300 3948 
0845 302 1448 
0845 302 1484 
0845 302 1410 
0845 302 1484 
0845 302 1452 
0845 300 3939 
0845 302 1483 
0845 366 7813 
0845 300 3949 
0845 366 7802 
0845 302 1436 
0845 366 7824 
0845 366 7825 
0845 366 7856 
0845 366 7865 
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Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat 8am-4pm 
East Kilbride 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Newcastle 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bootle & St Helens 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Manchester 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bradford 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bootle & St Helens 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Belfast 

Mon-Fri 8:30am-Spm 

Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bradford 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Manchester 

Mon-Fri 8am-8pm & Sat 8am-4pm 
East Kilbride 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Blackpool 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Livingston 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Livingston 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Livingston 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Livingston 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Livingston 

Mon-Fri 8am- rome & Sat 8am-4pm 
Bootle & St Helens 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bradford 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Blackpool 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Bradford 

Mon-Fri 8am-8pm & Sat 8am- -4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat 8am-4pm 
Portsmouth & Bournemouth 
Mon-Fri 8am-8pm & Sat 8am-4pm 
Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
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Warwickshire & Coventry 0845 366 7842 Blackpool 
Mon-Fri 8am-8pm & Sat 8am-4pm 

Wear & South Tyne 0845 366 7800 Sunderland 

Mon-Fri 8am-8pm & Sat 8am-4pm 
West Hampshire 0845 302 1400 Portsmouth & Bournemouth 

Mon-Fri 8am-8pm & Sat 8am-4pm 
West Lancs & West Cheshire 0845 302 1462 Bootle & St Helens 

Mon-Fri 8am-8pm & Sat 8am-4pm 
West Midlands & Shropshire 0845 366 7815 Manchester 

Mon-Fri 8am-8pm & Sat 8am-4pm 
West Wales 0845 302 1471 Cardiff 

Mon-Fri 8am-8pm & Sat 8am-4pm 
West Yorkshire & Craven 0845 302 1432 Bradford 

Mon-Fri 8am-8pm & Sat 8am-4pm 
Worcester & Hereford 0845 302 1482 Blackpool 

Mon-Fri 8am-8pm & Sat 8am-4pm 


ANNEX C 
DIRECTIONS UNDER FA 1998 S 118 


In the following directions references to TA 1988 mean the Income and Corporation Taxes 
Act 1988 and references to ITEPA 2003 mean the Income Tax (Earnings and Pensions) 
Act 2003. 


CLAIMS, ELECTIONS AND NOTIFICATIONS NOT INCLUDED IN A RETURN 


The Commissioners of Inland Revenue hereby direct that from 6 April 2005 an individual who is 

not required to make a self-assessment return for a year under TMA 1970 s 8(1), or has made a 

self-assessment return but the time limit specified in TMA 1970 s 9ZA, for amending a return 

has passed, may: 

— make the claims or elections specified below (providing the time limit for making such a 
claim or election, for the year in question, has not expired), or 

— notify the income or benefits specified below 

oy telephone PROVIDED THAT: 


at the time the call is made the individual’s tax affairs are dealt with in a tax office served by 
a contact centre, 

— the call is made to, or from, the contact centre that serves the tax office for the particular 
individual, 

— claims or elections within sections 2-4, below, are for the “current year” (that is the year of 
assessment in which the claim or election is made) or the year preceding the “current year”, 

— claims, elections and notifications within section 2-4 and 6-7, below, do not exceed the 
amounts indicated, AND 

- ee claim or election is made, or the income or benefit is notified, in the manner authorised 

elow. 


CLAIMS, ELECTIONS AND NOTIFICATIONS INCLUDED IN A RETURN 


The Commissioners of Inland Revenue also direct that from 6 April 2005 an individual who has 

made a self-assessment return for any year under TMA 1970 s 8(1); and who wishes to amend 

the self-assessment for that year under TMA 1970 s 9ZA, may notify an officer of the Board of 

both the amendment to the self-assessment return and the consequential amendment to the 

self-assessment, by telephone, PROVIDED THAT; 

— at the time the call is made the individual’s tax affairs are dealt with in a tax offine, served by 
a contact centre, 

— the call is made to, or from, the contact centre that serves the tax office for the particular 
individual, 

— the amendment is of a type specified below, 

— amendments within section 2-4 and 6-7, below, do not exceed the amounts indicated, AND 

— the amendment is made in the manner authorised below. =a 


THE MATTERS TO WHICH THE DIRECTIONS RELATE ARE AS FOLLOWS: 


fi 


Claims and elections 


1 A claim to any of the following personal allowances (providing the time limit for making any 
such claim for the year in question has not Bi ae 


OR 

an amendment to a return to make such a claim 

OR \ sii 5 
an amendment to any such claim which was Adee in the original return: 


11679 Statements of Practice SP 1/05 


claims to Personal Allowance under TA 1988 s 257(1) 
TA 1988 s 257(2) (claimant 65 or over) 
or TA 1988 s 257(3) (claimant 75 or over) 
claims to Married Couple’s under TA 1988 s 257A(1) Basic allowance for 
Allowance years to 1999/2000 only 


TA 1988 s 257A(2) (For tax years from 
2000/01 — allowance where claimant or 
wife born before 6 April 1935 but under 
Tid) 

(For 1999/00 and earlier — allowance where 
claimant or wife 65 or over but under 75) 


or TA 1988 s 257A(3) (allowance where 
claimant or wife 75 or over) 
/elections for the transfer of 50% under TA 1988 s 257BA(1) (An election under 
of the married couples allowance this section must be made before the 
from husband to wife commencement of the tax year to which it 


will relate. The only exception to this time 
limit relates to the year of marriage when 
the election may be made during that tax 


year). 
claims to Additional relief in under TA 1988 s 259(2) (but excluding any such 
respect of children (to 1999/2000) claim where the question of apportionment 


under TA 1988 s 260 arises and no 
apportionment has been agreed under 


s 260(3)). 

elections where Additional relief under TA 1988 s 261 
in respect of children claimed in 
year of marriage (to 1999-2000) 
including any amount claimed in under TA 1988 s 261A 
year of separation (to 1999-2000) 
claims to Blind Person’s under TA 1988 s 265(1) 
allowance 

or TA 1988 s 265(2) (allowance to spouse) 


2 A claim to an income tax reduction under the following provision 


OR 

an amendment to a return to make such a claim 

OR 

an amendment to any such claim which was made in the original return: 

relief for gift aid payments under FA 1990 s 25 (up to £2,500) 
relief for pension payments under FA 2004 s 192 (up to £2,500) 
relief for retirement annuity under FA 2004 s 194 (up to £2,500) 
payments 


3 A claim to make any of the following deductions from income in respect of expenses, 
OR 
an amendment to a return to make such a deduction 


OR 

an amendment to any such deduction which was made in the original return: 

Relief for professional under ITEPA 2003 s 343 or s 344 (up to £2,500) 
membership fees and annual 

subscriptions 

Relief for flat rate deductions under ITEPA 2003 s 367 (up to £1,000) 


within the terms of Extra 
Statutory Concession Al 


4 A claim to make any of the following deductions from income in respect of expenses 
(providing the same class of expense was claimed the previous year), 

OR | 

an amendment to a return to make such a deduction 

OR | 

an amendment to any such deduction which was made in the original return: 
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Relief for expenses under ITEPA 2003 (up to £1,000 total) 
s 336-338, 341, 
342, 346, 352, 370, 
371.33:/3, 3514-2376 


Income and benefits 

5 Notification of any of the following benefits provided by reason of employment 
OR 

an amendment to return details of such benefits omitted from the original return, 
OR 

an amendment to any such benefit included in the original return: 


Cash vouchers under ITEPA 2003 s 81 

Non cash vouchers under ITEPA 2003 s 87 

Credit tokens under ITEPA 2003 s 94 

Living accommodation under ITEPA 2003 s 102 
Cars available for private use under ITEPA 2003 s 120 
Car fuel under ITEPA-2003 s 149 
Vans available for private use under ITEPA 2003 s 154 
Beneficial loan arrangements under ITEPA 2003 s 173 
Benefits in kind under ITEPA 2003 s 201 
Payments, etc. free of tax under ITEPA 2003 s 222 
Director’s tax paid under ITEPA 2003 s 223 


6 Notification of any income from employment (up to £2,500) 

OR 

an amendment to return details of any income omitted from the employment pages of the 
original return (up to £2,500). 

7 Notification of 

OR 

an amendment to return details of: 


Untaxed interest (up to £2,500) 

Taxed interest and investment income (up to £2,500) 

State pension 

Other pensions (up to £2,500) 

Incapacity benefit 

Property income from the individual’s own home (up to £2,500) 

Other property income (up to £2,500, where gross income does not exceed £10 ,000) 
Other taxable earnings (up to £2,500) 


Other amendments 


8 Correction of a provisional figure in the employment pages of the original return to a final 
figure 


9 Correction of an incorrect figure in the employment pages of the original return 


THE MANNER AUTHORISED FOR DEALING WITH MATTERS _ 
BY TELEPHONE 


Amendments, claims and elections 


The amendments, claims, and elections specified above may be made onallye in a telephone 
conversation with a contact centre adviser, if made ote 


the individual, or beb 9js1 Isl 1 
— where the individual has notified the Inland Revenue that a third party is. authorised to act 
on his or her behalf, that third party. f a3 


(The directions do not apply to amendments made by an individual in his or her capacity as a 
trustee, partner or personal representative. Such amendments must be made i ng) 


The amendment, claim or election will be treated as made on the date the telephone call i is made, 
so long as the caller provides the information Blige 7 the Inland Revenue during the 
telephone conversation. t Inserboome me 


If the caller does not provide the information which the finland Reveal reqtieet during the 


telephone conversation a valid amendment, claim, or election will not have been made. Failure 
to establish a valid amendment, claim, or election by telephone does not prevent the caller from 
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a further attempt to establish the amendment, claim or election. But, any subsequent attempt 
oe be made in writing, within the statutory time limit for making the amendment, claim or 
election. 


Income and benefits 


The income and benefits specified above may be notified to the Inland Revenue orally, in a 

telephone conversation with a contact centre adviser, if notified by: 

— the individual, or 

— where the individual has notified the Inland Revenue that a third party is authorised to act 
on his or her behalf, that third party. 


The notification will be treated as given on the date the telephone call is made, so long as the 
individual, or third party, provides the information requested by the Inland Revenue during the 
telephone conversation. 

If an individual, or third party, does not provide the information which the Inland Revenue 
requests during the telephone conversation a valid notification will not have been given. The 
individual, or third party, should then write to the individual’s tax office to notify them about 
the income or benefit 


REVOCATION OF PREVIOUS DIRECTIONS 


The Commissioners of Inland Revenue hereby revoke their directions, relating to business with 
contact centres, published on 1 September 2003 with effect from 6 April 2005. 


Commentary—Simon’s Taxes A3.301. 


SP 1/06 (January 2006) Se/f-assessment: finality and discovery 
OVERVIEW 


Self-assessment tax returns are usually issued to taxpayers in April, shortly after the end of the 
tax year. The Return has to be completed and sent in by the following 31 January. HMRC can 
Open an enquiry into that return within twelve months of 31 January to check that the 
aS apsesgrncnt returns the right amount of tax. If it is incorrect the self-assessment can be 
corrected. 


There are some circumstances in which the tax inspector can assess further tax after the twelve 
month enquiry period. This usually happens when tax was under-assessed because of fraud or 
negligence by the taxpayer but it can also happen if the taxpayer does not provide enough 
information for the inspector to realise, within the enquiry period, that the self-assessment is 
insufficient. 

The judgment of the Court of Appeal in the case of Langham vy Veltema [[2004] STC 544] was 
concerned with how much information the taxpayer needs to provide to remove the possibility of 
the inspector making a further assessment, known as a discovery assessment. 

This statement of practice clarifies the circumstances in which HMRC seeks to recover tax when 
a self-assessment is found to be insufficient either: 

~ after the end of the period in which a notice of enquiry may be given, or 

— after an enquiry into a return has been completed 

and it is considered that the information provided by the taxpayer was not sufficient to make the 
inspector aware of the insufficiency. The following examples illustrate what information tax- 
payers must disclose to guard against the possibility of a subsequent discovery assessment: 


Most taxpayers who use a valuation in completing their tax return and state in the Additional 
Information space at the end of the Return that a valuation has been used, by whom it has been 
carried out, and that it was carried out by a named independent and suitably qualified valuer if 
that was the case, on the appropriate basis, will be able, for all practical purposes, to rely on 
protection from a later discovery assessment, provided those statements are true. 

Most ‘taxpayers will be able to gain finality with exceptional items in accounts. An example 
might be a deduction in the accounts under Repairs. If an entry in the Additional Information 
space points out that a programme of work has been carried out that included repairs, 
improvements and new building work and that the total cost has been allocated to revenue and 
capital on a particular basis, the inspector should not enquire after the closure of the enquiry 
period unless he becomes aware that the statement was patently untrue or unreasonable. 
Taxpayers who adopt a different view of the law from that published as the Revenue’s view can 
protect against a hectares assessment after the enquiry period. The Return would have to 
indicate that a different view had been adopted by entering in the Additional Information space 
comments to the effect that they have not followed Revenue guidance on the issue or that no 
adjustment has been made to take account of it. 

This statement does not cover cases where a self-assessment is insufficient due to fraudulent or 
negligent conduct by or on behalf of the taxpayer. 

This statement applies to the two main areas of self-assessment: 
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— income tax and capital gains tax (“IT”) 

— corporation tax (“CT”) 

This statement of practice applies to the following for the years specified: 
— individuals — for returns from 1996/97 

partnerships — for returns from 1996/97 


— for bodies within the charge to corporation tax — accounting periods ending on or after 
1 July 1999. 


BACKGROUND 


1. Prior to the introduction of self-assessment, discovery assessments were subject to statute, 
case law and practice. Cases of particular relevance were Cenlon Finance Co Ltd v Ellwood 40 TC 
176 and Scorer v Olin Energy Systems Ltd [1985] STC 218, 58 TC 592. statement of practice 8/91 
explained how the provisions were applied. 

2. When IT self-assessment (“ITSA”) was introduced by FA 1994, new TMA 1970 s 29 was 
intended to reproduce the mix of law and practice on discovery set out in SP 8/91. The 
Self-assessment Legal Framework issued in 1995 explained that the redrafting of TMA 1970 s 29 
was to ensure 


“that a taxpayer who has made a full disclosure in the return has absolute finality twelve 
months after the filing date. This will be the case if the return is subsequently found to be 
incorrect, unless it was incorrect because of fraudulent or negligent conduct. In any case 
where there was incomplete disclosure or fraudulent or negligent conduct the Revenue will 
still have the power to remedy any loss of tax”. 
The intention was to offer finality, but there was also a recognition that there would be 
circumstances, even without fraud or neglect, that could still result in a discovery assessment. 
The equivalent legislation for CT self-assessment (“CTSA”) is at FA 1998 Sch 18 paras 41 to 49. 


3. The Court of Appeal in the case of Langham (Ins of Taxes) v Veltema [2004] STC 544, 
considered when disclosure was incomplete. It concluded that information made available, as 
defined in statute, must make an Inspector aware of an actual insufficiency in the assessment for 
that information to be complete enough to prevent the making of a discovery assessment. That 
conclusion gave rise to two concerns: 


— the lack of finality for the taxpayer at the close of the enquiry window; and 

— the inherent difficulty of complying with the law as expounded in the Court of Appeal. 

4. Guidance was issued in December 2004 to help ITSA taxpayers achieve finality when 
completing their 2004 returns. This statement of practice confirms the position in respect of 
ITSA and extends it to CTSA. The circumstances in which HMRC will regard a taxpayer as 


having made a full disclosure are set out and assurance of finality is given in particular 
situations. 


DISCOVERY POWERS 


5. The authority to make a discovery assessment is given by TMA 1970 s 29 (ITSA), FA 1998 
Sch 19 para 41 (CTSA). In all cases, the relevant requirement for the purposes of this Statement 
is a discovery “that an assessment to tax is or has become insufficient”. Mere suspicion that an 
assessment may be insufficient is not adequate grounds for making a discovery assessment. 


6. Where there has not been fraudulent or negligent conduct, discovery can only’ take place 
where HMRC “could not have been reasonably expected, on the basis of information made 


available before that time, to be aware of” the insufficiency in the assessment [TMA 1970 s 29(5); 
FA 1998 Sch 19 para 44(1)}. 


7. “Information made available” is defined at TMA 1970 s 29(6) (ITSA), FA-1998 Sch 18 


Bare 44(2) (CTSA). Relevant information includes that contained in documents accompanying 
the return. ; 


8. The requirement that HMRC must discover that an assessment is insufficient restricts the 
opportunity for using discovery powers to make an assessment. If HMRC consider that an 
assessment may be insufficient, it may seek more information using TMA 1970 s 20 to establish 
whether the assessment is insufficient. However, where there is no reason to suspect fraud, the 
taxpayer will be told about the use of Section 20 and will have the opportunity to make 
representations to an independent Commissioner. The ability of HMRC to “enquire” after the 
closure of the enquiry window is therefore subject to external oversight. 


DISCOVERY IN PRACTICE 


9. A taxpayer can further restrict the opportunity for discovery by providing enough information 
for an HMRC officer to realise within the enquiry period that the self-assessment is insufficient. 
However taxpayers are encouraged to submit the minimum necessary to make disclosure of an 
insufficiency. The Veltema judgment does not require the provision of enough information to 
quantify the effect on the assessment. Information will not be treated as being made available 
where the total amount supplied is so extensive that an officer “could not have been reasonably 
expected to be aware” of the significance of particular information and the officer’s attention 
has not been drawn to it by the taxpayer or taxpayer’s representative. logs: Unomsitetel 2c 
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10. HMRC recognise that a taxpayer, unless acting fraudulently or negligently, will consider his 
return to be correct and complete with no insufficiency. Most figures entered on a return will be 
absolute, however some will be open to interpretation or uncertain. In these circumstances, the 
taxpayer will have made a judgment as to the correct figure to enter. HMRC may regard this 
figure as insufficient. Where the taxpayer has fully alerted HMRC to the full circumstances of 
such an entry on the return, then the HMRC officer is in a position to determine whether or not 
there is an insufficiency, the conditions set by the Court of Appeal in Langham vy Veltema have 
been met and the assessment will not be open to discovery on that point. 


The following examples illustrate common situations. 


Examples of common situations 


Valuation cases 


11. Some entries on tax returns depend on the valuation of an asset. For example, if a company 
transfers a property to a director at less than market value, both the company and the director 
Mwill need to use the market value in calculating the capital gain and benefit respectively. There is 
no obligation on the director to do any more than enter the resulting benefit in the relevant box 
on his return. However, the Court of Appeal decided in Langham v Veltema that the figure on 
the return does not give HMRC the level of information that is necessary to prevent a later 
discovery assessment. 


12. Most taxpayers who state that a valuation has been used, by whom it has been carried out, 
and that it was carried out by a named independent and suitably qualified valuer if that was the 
case, on the appropriate basis, will be able, for all practical purposes, to rely on protection from 
a later discovery assessment, provided those statements are true. 


13. The main exception will be where, as in the example of a property transferred to a director, 
the same transaction is the subject of an agreed valuation in a related tax return, that of the 
company. It may then come to light that the director’s return was insufficient and a discovery 
assessment raised. It is also likely that the insufficiency can be quantified without further 
enquiry. For this purpose, a related tax return is that of another party to the same transaction, 
rather than another transaction involving a similar or identical asset. The returns of several 
parties disposing of a jointly owned asset or shareholders disposing of all the shares in the same 
company in a single transaction, for example, may be related for this purpose. 


Where taxpayers’ interests in an asset or assets are similar, but not the same, any valuations 
agreed would not necessarily bind other taxpayers. 


14. Information about the valuation may be provided in the Additional Information space 
(ITSA) or in accompanying documents (ITSA and CTSA). The return of capital gains for ITSA 
purposes requires an entry to indicate that a valuation has been used and asks for a copy of any 
valuation received. If these provide the information mentioned above the taxpayer can rely on 
protection from a later discovery assessment. 


Other judgmental issues , 


15. There are many items such as reserves, provisions and stock valuation that are routinely 
included in accounts, as well as some exceptional items such as capital/revenue expenditure in 
repairs, which require an element of judgment on the part of the taxpayer or representative. 
Prior to the introduction of self-assessment it was customary to provide details of such items in 
the accounts or computations and many taxpayers have continued to do so. 


16. It is difficult to see how HMRC might come to the conclusion that an assessment is 
insufficient because of one of these items without making an enquiry. There will be instances in 
which it becomes clear from an in-year enquiry that previous years’ figures were incorrect. The 
decision in the Veltema case does not alter that situation. 


17. It may be possible to gain finality with the more exceptional items. An example might be a 
deduction in the accounts under Repairs. If an entry in the Additional Information space or 
accompanying documentation points out that a programme of work has been carried out that 
included repairs, improvements and new building work and that the total cost has been allocated 
to revenue and capital on a particular basis, the HMRC officer will not use discovery powers 
after the closure of the enquiry period unless he becomes aware that the statement was patently 
untrue or the basis of allocation was so unreasonable as to be negligent. 


TAKING A DIFFERENT VIEW 


18. It is open to a taxpayer properly informed or advised to adopt a different view of the law 
from that published as HMRC’s view. To protect against a discovery assessment after the 
enquiry period, the return or accompanying documents would have to indicate that a different 
view had been adopted. This might be done by comments to the effect that the taxpayer has not 
followed HMRC guidance on the issue or that no adjustment has been made to take account of 
it. This would offer an opportunity to HMRC to take up the return for enquiry. It is not 
necessary to provide all the documentation that HMRC might need to quantify that insuffi- 
ciency if an enquiry into the return is made. 
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19. Provided the point at issue is clearly identified and the stance adopted is not’ wholly 
unreasonable, the existence of an under-assessment or insufficiency is demonstrated by the 
statement that a different view of the law has been followed. In these circumstances the taxpayer 
achieves finality if no enquiry is opened within the statutory time limit. 


Commentary—Sinon’s Taxes A6.702, A6.706, A6.408. 


SP 2/06 Venture Capital Trusts, the enterprise investment scheme, 
the corporate venturing scheme and enterprise management incen- 
tives (Supersedes SP 2/00) 


VALUE OF “GROSS ASSETS” 


The “gross assets” rule 


1. TA 1988 Sch 28B para 8 provides that a venture capital trust’s holding of shares, or of shares 
and securities, in a company cannot be part of its qualifying holdings for the purposes of TA 
1988 s 842AA if the value of that company’s gross assets exceeds 

— £7 million immediately before the issue of the holding in question; or 

— £8 million immediately afterwards. : 


2. TA 1988 s 293(6A) provides that a company cannot be a qualifying company for the purposes 
of the enterprise investment scheme in relation to an issue of eligible shares 1f the value of its 
gross assets exceeds— 


— £7 million immediately before the issue of the shares; or 
— £8 million immediately afterwards. 


3. FA 2000 Sch 15 para 22, provides that a company cannot be a qualifying company for the 
purposes of the corporate venturing scheme in relation to any shares if the value of its gross 
assets exceeds— 


— £7 million immediately before the issue of the shares; or 

— £8 million immediately afterwards. 

4. The limits set out above apply with effect from 6 April 2006. Before that date the gross assets 
limits were £15 million immediately before the issue of the shares and £16 million immediately 
after. The previous gross assets limits continue to apply in relation to investments made out of 
money raised by a venture capital trust prior to 6 April 2006 or out of money derived from that 
money. i i 

5. ITEPA 2003 Sch 5 para 12 provides that ‘a company cannot be a qualifying company for the 


purposes of the enterprise management incentives scheme, if the value of its-gross’ assets 
exceeds— 


— £30 million at the date the option is granted (£15 million up to | January 2002). 

6. Where the company is a member of a group of companies, the limits set out in the preceding 
paragraphs apply to the aggregate value of the gross assets of all the companies in the group. 
For this purpose, no account is taken of — 

— any assets which consist in rights against another company in the group, or _. 

— any shares in, or securities of, another such company. taal 


VALUATION OF ASSETS 


7. In applying these rules, HMRC’s general approach is that the value of a ‘company’s’ gross 
assets at any time is the aggregate of the values of the company’s gross assets as shown in its 
balance sheet if the company were to draw one up at that time. “Gross assets’’, means.all the 
assets which would be shown on, that balance sheet, without any deduction: in, respect of 
liabilities. This approach is subject to the proviso that the balance sheet would be drawn up on a 
basis consistent with that used in the accounts for preceding periods (if any), and in accordance 
with generally accepted accounting practice. (This is referred to later in this statement as “the 
accounting practice proviso”.) This general approach is also. subject to. what is said in 
paragraphs 11 and 12 below. ; té emedien 
8. So if the shares or securities in question were issued, or as the case may be, the option was 
granted, immediately after the date to which the company’s accounts were drawn up, the value of 
the company’s gross assets immediately before the issue, or grant, would be the value shown in 
the balance sheet (subject to the accounting practice proviso and to paragraphs 11 and 12 
below). And if the shares or securities. were issued; or the option was granted, immediately 
before the date to which the company’s accounts were drawn up, the value of the company's 
gross assets immediately after the issue, or grant, would be the value shown in the balance sheet 
(subject to the accounting practice proviso and to paragraphs 11.and.12 below); 
9. Where shares or securities are issued, or options are granted, at other times, the values will, in 
the first instance, be based on the values given in the company’s latest available) balance sheet 
(subject to the accounting practice proviso and to paras:11,and: 12 below). However, these values 
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should be updated as precisely as is practicable, taking into account all the relevant information 

available to the company (and, where applicable, to its subsidiaries), For example, where a 

company is able to ascertain the amount of trade debts owed to it at any given time, it would be 

reasonable to take the aggregate amount of such debts outstanding at the time of the issue or 

grant. 

10. When accounts covering— 

— the accounting period in which the issue was made or the option was granted, and 

— if they were not available at the time of the issue or grant, those for the immediately 
preceding accounting period, 

become available, the values arrived at in the way described in para 9 above may need to be 

reviewed in the light of the information contained in those accounts. 


PAYMENTS IN RESPECT OF SHARES OR SECURITIES 


11. HMRC will not regard the assets of a company immediately before the issue of the shares or 
securities in question as including any advance payment received by the company in respect of 
that issue. 

12. Where shares or securities are issued partly paid, the right to the unpaid portion will be 
regarded as an asset of the company. That asset will be taken into account for the purpose of 
deciding whether the relevant gross assets rule is satisfied, whether it is shown in the company’s 
balance sheet or not. 


Commentary—Simon’s Taxes D8.321. 


SP 2/07 (October 2007) Advance Agreements Unit 


SUPPORT FOR INWARD INVESTMENT AND 
CORPORATE RECONSTRUCTION 


This. statement of practice provides advice on the support that HMRC will give to inward 
investors and businesses involved in corporate reconstructions. 


SUPPORT FOR INWARD INVESTMENTS 


The Advance Agreements Unit (AAU) provides a range of services to businesses involved in 

significant inward investments. For these purposes significant inward investments are regarded 

as inward investments amounting to £250 million or more in value. However support will also be 

provided when HMRC agree with the applicant that an inward investment below that figure is of 

importance to the national or regional economy or in the wider public interest. 

Services include: 

— Rulings which business can rely on consistent with administrative law across all taxes where 
there is uncertainty about the application of the existing law to the specific transaction; 

— .A “one stop shop” which co-ordinates responses from different parts of HMRC depending 
on the taxes and duties involved; 

— A fast track towards an agreement where time is of the essence; 

— Help for inward investors who seek advice on HMRC’s taxes and systems. 

As well as these services for significant inward investments, the AAU will help all inward 

investors who need advice on whom to contact within HMRC. It will also provide advice on 

HMRC products and processes to organisations promoting inward investment into the UK. 

Businesses or their agents should contact the AAU on telephone number 020 7147 0828 or email 

advanceagreementsunit.CT& VAT@hmre.gsi.gov.uk. The unit will agree with them a timetable 

for providing an advance agreement and the information that will be required. Information that 

businesses will be asked to provide will include details of the business and the proposed inward 

investment and an explanation of the areas of uncertainty about the application of the law on 

which an agreement is being sought. Where appropriate, businesses will be asked to provide a 

summary of the relevant alternative interpretations of the legislation that they have already 

considered to illustrate the point of uncertainty. 


SP 3/07 (December 2007) Double taxation relief—Status of the UK’s 
double taxation conventions with the former Socialist Federal Repub- 
lic of Yugoslavia 


INTRODUCTION ; 
This statement of practice replaces and supersedes SP 3/04, which made public the UK’s 
understanding, at that time (2004), of the status of the UK/Yugoslavia Double Taxation 
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Convention in relation to those former Yugoslav republics that had been recognised by the 
United Kingdom as independent sovereign states. SP 3/04 itself updated an earlier statement of 
practice (SP 6/93). 


WHAT SP 3/04 SAID 


SP 3/04 confirmed that the provisions of the UK/Yugoslavia convention would remain in force 
for Bosnia-Herzegovina, Croatia, Macedonia, Serbia and Montenegro and Slovenia until such 
time as new bilateral agreements were made with those republics. 


ANNOUNCEMENT 


The UK has now agreed a new bilateral agreement with Macedonia. The agreement entered into 
force on 8 August 2007. It will be effective in the UK from 1 April 2008 for corporation tax and 
from 6 April 2008 for income tax and capital gains tax. 


Accordingly, with effect from 1 April / 6 April 2008: 


The provisions of the United Kingdom/Yugoslavia Double Taxation Convention will be treated 
as remaining in force between the UK and respectively, Bosnia-Herzegovina, Croatia, Montene- 
gro, Serbia and Slovenia. 


Agreement has been reached at official level on a new double taxation convention with Slovenia. 
Negotiations are continuing with Croatia and Serbia. 


Commentary—Simon’s Taxes E5.810; F1.102. 
Cross references—UK/Yugoslavia Double Taxation Convention of 6 November 1981, SI 1981/1815. 


SP 4/07 (28 November 2007) Advance thin capitalisation agree- 
ments under the APA legislation 


GENERAL 


1. This statement of practice provides detailed guidance about how HM Revenue and Customs 
interpret Finance Act 1999 ss 85-87, which provide for advance pricing agreements (“APAs”) 
and how they intend now applying this legislation in practice in thin capitalisation cases. It also 
refers to HMRC’s International Manual (“INTM”), which is available online at 
www.hmre.gov.uk/manuals/intmanual/index.htm. 


UK TRANSFER PRICING RULES 


2. Transfer pricing describes the process by which associated persons, principally members of 
multinational groups of companies, transfer goods, services, finance and intangible assets 
between one another and across national boundaries. There is broad international agreement 
that, for tax purposes, such transactions should be priced in accordance with the “arm’s length 
standard” expressed in article 9 of the OECD’s Model Double Tax Convention. 


3. Briefly stated article 9 requires that profits or losses reported in tax returns should be those 
which would have accrued to the taxpayer had the prices set for transactions with associates been 
the same as those which would have been set if the parties had been unconnected and dealing 
independently with one another. This may involve making computational adjustments in the tax 
return. 


4. Generally HMRC should not disregard the actual transactions undertaken by the business. In 
accordance with OECD guidance, one exception to this is where the economic substance of a 
transaction differs from its form, in which case, HMRC are permitted to re-characterise the 
transaction in accordance with its substance. An example of such a scenario would be an 
investment in an associated enterprise in the form of interest bearing debt which at.arm’s length 
would have taken the form of equity. 


5. “Thin capitalisation” is the main transfer pricing issue arising where the transaction under 
consideration is the provision of finance. The UK thin capitalisation rules have historically 
helped to ensure that inward investors do not finance their UK sub-groups with amounts and/or 
terms of debt that give rise to excessive interest deductions. The UK thin capitalisation rules 
require that such investors do not use debt that is in excess of the arm’s length standard by 
reference to both the amount and the terms of the debt. This protects the Exchequer against 
ic interest deductions that might otherwise artificially depress the profits realised in the 


6. The basic transfer pricing rule applies where a provision is made between two persons by 
means of a transaction or series of transactions and one of the persons Piper the other or 
both are controlled by the same person or persons. 


7. Once a control relationship has been established, the basic rule then requires ‘that the actual 
provision be compared to the arm’s length provision (which would have been made between 
independent enterprises). If the actual provision confers a tax advantage on one or both of the 
affected persons, an adjustment is to be made to the taxable profits of the tax-advantaged 
persons. The comparison exercise can be complex and requires judgments to be made by both 
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the business and HMRC. The process is not a scientific exercise and will frequently produce a 
range of figures all more or less equally reliable rather than a single correct answer. 


ACHIEVING CERTAINTY 


8. HMRC recognise that thin capitalisation is a difficult area and one in which the majority of 
customers want to get the right result when their returns are filed. Usually a taxpayer makes a 
self-assessment, files the return and then waits to see if HMRC open an enquiry within the 
statutory time limit. This may not happen for nearly two years after the end of an accounting 
period and so perhaps the best part of three years from when a particular lending transaction 
took place. Over this sort of timescale there is plenty of scope for key personnel to have moved 
on, making subsequent reviews more time consuming. Therefore the treatment of particular 
financing arrangements for future tax returns has habitually been dealt with in advance of the 
enquiry framework through the procedures associated with the operation of the UK’s double 
taxation treaties (“the treaty route”, described at INTM57000+). In recognition of the benefits 
of this advance process, ministers have agreed to widen the scope of the Advance Thin 
Capitalisation Agreement (ATCA) process by making it available to those for whom the treaty 
‘process would not be available. 

9. This statement of practice has no impact on the guidance in SP 3/99 which describes the 
process for entering into Advance Pricing Agreements (“APAs”) with HMRC, which are usually 
on a bilateral basis. Although based on the same statutory provisions, the negotiation of APAs 
and ATCA’s are separate processes. Therefore the operation of ATCA’s is intended to be in 
accordance with this statement of practice and not with SP 3/99. 


TRANSFER PRICING ISSUES 


10. Section 85(2) sets out the transfer pricing issues which can be the subject matter of an APA. 
Agreements under this statement of practice will be restricted to matters within section 85(2)(d), 
that is the tax treatment of any provision made or imposed between the taxpayer and an 
associate. As this statement of practice relates to thin capitalisation the provisions involved will 
heed to be financing provisions. 


APPLICANTS FOR AN ADVANCE THIN CAPITALISATION AGREEMENT 


11. An ATCA may be requested by any UK business, including a partnership, with financing 
provisions to which TA 1988 Sch 28AA, applies. Such a request is entirely at the discretion of the 
business. 

12. Potential applicants need to bear in mind that the process is designed to offer assistance in 
resolving transfer pricing issues which, for any particular chargeable period, have a significant 
commercial impact on an enterprise’s profits or losses. 

13. HMRC’s preference is for a widely available process. Therefore HMRC do not currently 
intend to exclude potential applicants from the ATCA process simply by reference to the size of 
the financial transaction.. However HMRC will continue to monitor applications received in 
order to evaluate best practice in terms of resource. One way in which resources may be used 
more effectively is where the application is based on a model ATCA (see paras 59 to 62 below). 
14. Guidance about a potential application may be obtained from HMRC and this statement of 
practice also indicates some circumstances in which an application might be declined. 


SITUATIONS SUITABLE FOR ADVANCE THIN 

CAPITALISATION AGREEMENTS 

15. Situations suitable for ATCA’s include, but are not limited to the following: 

— intra-group funding outside the scope of treaty applications, eg involving a quoted 
Eurobond or discounted bond; 

— financing arrangements brought into Schedule 28AA by the “acting together” rules in 
paragraph 4A, Schedule 28AA; 

— financing arrangements previously dealt with under the treaty route. 


SITUATIONS UNSUITABLE FOR PRE-RETURN AGREEMENTS 


16. HMRC are likely to decline ATCA applications where the financing arrangements in place 
do not appear to be significant commercial issues for the company, or for example where, after 
an initial rejection, an applicant makes subsequent applications with minor variations, as this is 
not regarded to be as a sensible use of resources. Situations in which an application for an 
ATCA is rejected shall be monitored centrally and where necessary further guidance produced 
from the resulting data. 


SCOPE 

17. The potential scope of an ATCA is flexible. They may cover either the treatment of a single 
applicants financial instrument, or the treatment of the overall debt position of a group, 
depending on circumstances. 
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TERM 


18. An ATCA will be operative for a specified period from the date set out in the agreement. The 
current guidance is that thin capitalisation agreements negotiated under the treaty route should 
not be entered into for more than five years. It is therefore intended that the vast majority of 
advance thin capitalisation agreements will last for between three and five years. 


RETROSPECTION AND “ROLL-BACK” 


19. While an ATCA will normally operate prospectively in relation to chargeable periods 
beginning after the time the application is made, it is possible that a chargeable period to which 
the agreement relates may have ended before the agreement is reached. Section 86(1) allows the 
agreement to be effective for that chargeable period and in accordance with s 86(7) the 
agreement may set out any adjustments to be made for tax purposes as a consequence of the 
agreement. 


20. In addition, although a particular agreement does not relate to earlier periods, the 
conclusions reached in negotiating the agreement may be relevant to a return for. an earlier 
period, or to the resolution of thin capitalisation enquiries raised for earlier periods, if the 
particular facts and circumstances surrounding those years are substantially the same. Conse- 
quently, in such circumstances, the business and HMRC may jointly agree to consider a 
“roll-back” of the ATCA as an appropriate means for amending a self-assessment return and of 
resolving outstanding transfer pricing issues in earlier years. HMRC will not however use 
hindsight in any such roll-back. . 

21. Except where “roll-back” is being considered, the request for an ATCA in respect of future 
years will not in itself affect any transfer pricing enquiry into earlier years..However, to, the 
extent such an approach is appropriate and feasible, HMRC will co-ordinate the request in 
respect of future years with any transfer pricing enquiry in respect of prior years in order to 
improve overall efficiency and reduce duplication of enquiries. 


CONFIDENTIALITY 


22. Information supplied by the business in relation to an ATCA request will be kept 
confidential in accordance with the confidentiality requirements of the Taxes.Acts and the terms 
of any relevant DTA. However, such information will contribute to the pool of information held 
by HMRC about that business and no undertaking can be given that it will be taken into 
account only in relation to the ATCA. Thus, for example, where information is submitted under 
an ATCA which would appropriately enable the re-opening of earlier years for that business 
under existing law, the fact that the information was submitted under an ATCA would not in 
itself prevent reopening. To act otherwise could afford businesses seeking'an ATCA an 
advantage over other businesses and may give rise to abuses. i 


REQUESTS FOR ADVANCE THIN CAPITALISATION AGREEMENTS 


23. As provided by s 85(1)(c) the ATCA process is initiated by the business making an 
application for clarification by agreement of what the effect would be of the arm’s length 
principle to the financial provisions in question. 


24. This statement of practice is intended to replicate the existing pre-return enquiry process for 
cases both inside and outside the treaty route. As such the guidance beginning at INTM575000 
outlining the possible course of a thin cap case remains relevant. For this reason HMRC do not 
intend to set out a formal “expression of interest” process. PASE ams" 


INITIAL CONTACT 


25. The initial contact must clearly include a statement that agreement under s 85 is being sought 
together with the applicant’s proposed treatment of the provisions in question. It will also need 
to include the group structure for the time at which the provision occurred, background 
providing a working knowledge of the business of the company or group under consideration, 
the finance in question and so on (see for example INTM575050+). a 

26. HMRC will endeavour to respond to the initial contact within 28 working days. - 


27. The application must also have due regard to the requirements of s 85(5), which state that the 
application must set out the following: rremmeesee ae . 


(a) the taxpayer’s understanding of what would, in his case, be the effect, in the absence of any 
agreement, of the provisions in relation to which clarification is sought; == 

(b) the respects in which it appears to the taxpayer that clarification is required in relation to 
those provisions; and ) ESE tage eee F 

(c) how the taxpayer proposes that matters should be clarified in a manner consistent with the 
understanding mentioned in paragraph (a) above. 


28. HMRC’s view is that the ATCA process will be more efficient, and therefore more-likely to 
remain widely available, if applications contain the proposed terms of the ATCA: This should 
make a significant contribution to meeting the statutory obligations and focus attention on the 
most important issues (see paragraphs 59 to 62 for how this might be addressed in practice). — 
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29. HMRC expect and would generally encourage a less formal approach to ATCA’s than to 
APAs under SP 3/99, far more in line with thin capitalisation practice as it stood prior to the 
introduction of this statement of practice. Emailed applications and documents in electronic 
form are welcome, however, for practical reasons, where there is extensive documentation it may 
be better for this to be provided by disc or in hard copy (see contact points below). 


REVIEW PHASE 


30. Once it has been decided to negotiate an agreement the next step will be to enquire into the 
thin capitalisation issue, for which HMRC’s existing guidance will remain relevant (see 
INTM540000+). 


31. Meetings between HMRC and the applicant will inevitably play an important part in the 
ATCA process. However it is important that HMRC have an opportunity to consider the written 
application prior to any meetings being arranged. The contents of the proposed ATCA in the 
application may mean that a meeting is unnecessary. 


AGREEMENT 


32. In accordance with FA 1999 s 85, an ATCA between the business and HMRC represents a 
binding undertaking on the parties that the treatment of the transfer pricing issues covered by 
the agreement will for a specified period be determined in accordance with the agreement. 
However this statement of practice provides flexibility in that any ATCA shall cease to have 
effect if its terms are not observed such that the provisions leading to revocation, nullification, 
revision or mutual agreement over-ride as described below are triggered. HMRC consider this to 
be consistent with FA 1999 s 86(2) to the extent that such flexibility is included in the terms of 
the agreement. 

33. In form the agreement between HMRC and the business will be based on the approach 
described at INTM58201L0 and will therefore include terms and conditions familiar from existing 
thin capitalisation agreements negotiated under the treaty route. This may therefore include 
terms relating to guarantee provisions and the availability of associated claims. To this will need 
to be added the specific requirement in Finance Act 1999 s 85(1)(d), of a declaration that the 
agreement is one made for the purposes of Finance Act 1999 s 85, (see also para 27). 


MONITORING AND REVIEW 


34. The agreement will contain provisions relating to its monitoring. As with monitoring 
agreements under the treaty route, the ATCA might include specific reporting requirements such 
as a requirement to show that agreed covenants have been satisfied in the corporation tax 
computation. The wording of any such reporting requirement would be incorporated into the 
ATCA and is in accordance with section 86(4). 


. 


iNTERACTION WITH THE OBLIGATION TO DEDUCT WITHHOLDING TAX 


35. It is important to note that an application for an ATCA is made by a UK resident, whereas 
an application for treaty clearance for interest to be paid at a rate in accordance with a double 
taxation agreement is made by a non-UK resident. The two processes are therefore entirely 
distinct. An ATCA cannot remove the withholding obligation under TA 1988 s 349 (as repealed 
as part of the Tax Law Rewrite and ‘replaced by ITA 2007 s 874), on a UK business to account 
for income tax at source on payments of interest. Income tax must be deducted at the basic rate 
by the person making the payment unless, following a valid application under a DTA by the 
beneficial owner of the interest, they are notified by HMRC to apply a different rate of 
deduction (which in many cases will be 0 per cent). 

36. Revised procedures for applicants for treaty clearance were announced in 2007 and can be 
found online at www.hmre.gov.uk/cnr/clearance-processes.htm. As the ATCA process and the 
treaty route are substantially similar means of reaching an arm’s length agreement, HMRC 
expect that the streamlining of the treaty clearance process will result in all future thin 
capitalisation agreements being negotiated under this statement of practice. 


37. However, the option of entering into a thin capitalisation agreement outside of FA 1999 s 85, 
that is via the treaty route, is still available since the legal basis for pre-return enquiries in 
SI 1970/488 is unchanged (see the summary of its provisions at INTM543010). Therefore where 
there are good reasons for continuing to use the treaty route, the associated beneficial owner of 
the interest should, via the application for treaty clearance, notify the Charities Assets and 
Residence group of the intention to utilise the treaty route. It should be noted that an 
application for a thin capitalisation agreement via the treaty route will not benefit from the 
revised procedures for treaty clearance announced in 2007. 

38. It should be noted that the extension of (former Inland Revenue) Code of Practice 10 
(COP10) is currently being considered (Review of Links with Large Business, Key Proposal 2). 
HMRC does not expect COP10 to be used as a means to obtain clearance for thin capitalisation, 
as it is intended that ATCA’s will provide for thin capitalisation agreements going forward. 

39. This statement of practice provides a route to a thin capitalisation agreement for a UK 
business regardless of whether or not any treaty applications have or can be made by the lender. 
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HMRC will only enter discussions for an ATCA if the prospective transactions have reached an 
advanced stage of preparation such that the debt has been quantified and priced. For clarity, 
negotiations will not be entered on the basis of generic information or speculative proposals. The 
following examples illustrate the interaction with the treaty route. 


Example 1 


A UK resident company is funded with interest bearing debt other than on arm’s length terms 
by its non-UK parent, which is resident in a jurisdiction with a double taxation agreement 
with the UK. In these circumstances forward agreements on thin capitalisation could be 
reached either (i) through the treaty route once the parent company had made the relevant 
application or (ii) via an ATCA under this statement of practice regardless of whether or not 
the parent company had applied for treaty relief. 

For the avoidance of doubt, the application for treaty clearance could be made under the 
revised procedures referred to above. Subject to the application meeting the appropriate 
criteria to be considered valid, an unconditional treaty clearance notice would be issued 
enabling the non-resident to access the appropriate treaty benefits. The UK company could 
then negotiate an ATCA under this statement of practice. 


Example 2 


A UK resident company is funded using discounted bonds other than on arm’s length terms 
by its non-UK parent, which is resident in a jurisdiction with a double taxation agreement 
with the UK. In this case, as discounted bonds are not within the treaty process, an advance 
agreement about the bonds’ treatment could only be obtained by ATCA under this statement 
of practice. 


INTERACTION WITH OTHER LEGISLATION AND CLEARANCE PROCEDURES 


40. Since an ATCA can only cover financing provisions within TA 1988 Sch 28AA, all other 
provisions in the Taxes Acts will continue to apply. For example, compliance with the terms of 
an ATCA would not prevent a further restriction of interest under the unallowable purpose rule 
in FA 1996 Sch 9 para 13, or the late interest rules in para 2. Therefore HMRC would encourage 
businesses to consider all aspects of their financing arrangements before entering into an ATCA. 
Certainty regarding other tax issues will need to be pursued using different clearance procedures 
where they exist. 


41. In particular the arbitrage provisions in FA 2005 ss 24-34 and Sch 3 do provide a clearance 
process, although an arbitrage clearance notice does not prevent the thin capitalisation rules 
from applying. In practice the two issues have often been considered together and therefore 
HMRC would also encourage businesses to consider whether they need certainty on the 
application of the arbitrage legislation when applying for an ATCA. So long as the conditions 
laid down both in this statement of practice and the arbitrage rules are met there is no reason 
why the two applications should not be submitted as a single document to the contact for ATCA 
applications. 


NULLIFYING AND REVOKING ATCAS 


42. Section 86(5) gives HMRC the power to nullify a pre-return agreement as if it had never been 
made where the business has fraudulently or negligently provided false or misleading informa- 
tion in connection with the pre-return agreement application. When considering using this 
power HMRC will also take into account the extent to which the terms of the agreement would 
have been different in the absence of the misrepresentation. 


43. In accordance with s 86(2) a pre-return agreement is only valid in accordance with its own 
terms. Therefore HMRC may revoke an ATCA in accordance with its terms, where the business 
does not comply with the terms and conditions of the agreement. It should be noted that in the 
event of nullification or revocation, HMRC would be obliged to reconsider the treaty clearance 
provided in respect of the related financing provisions. SIS ty 


REVISING AND RENEWING ATCAS 


44. The ATCA should where appropriate include wording to provide guidance and flexibility for 
potential revisions. a 


45. When an existing agreement is due to expire the business may wish to apply for another one. 
This will be a separate agreement, rather than an extension (as can be the case or agreements via 
the treaty route). It should be noted that where the business has remained substantially 
unchanged the new application is not intended to be any more onerous than a renewal under the 
treaty route. , 


WITHDRAWING FROM THE ATCA PROCESS offer osiginageb sie 
46. HMRC may withdraw from the ATCA process if the business is not co-operating in 
providing the information necessary to consider the application properly. In cases where 
agreement cannot be reached with the business, HMRC will issue a formal statement recording 
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the reasons. HMRC do not have any obligation to continue discussion beyond the point at which 
it has determined that agreement cannot be reached. Any withdrawal from the ATCA process 
will be monitored and controlled centrally by CT & VAT. 

47. 4 busines may withdraw from the ATCA application at any time before final agreement is 
reached. 


DISCLOSURE OF AGREEMENT 


48. HMRC consider that ATCA information is subject to the same rules of confidentiality as 
any other information about taxpayers and that the unauthorised disclosure even of the 
existence of an ATCA will be a breach of confidentiality. 


PENALTIES 


49. Because an ATCA is an agreement between HMRC and a business which decides how 
rertain issues will be determined for the purposes of the Taxes Acts, a return made on any other 
asis in relation to those matters during the currency of an ATCA will constitute an incorrect 
return. Consequently, a tax-geared penalty will be chargeable where the business has acted 
fraudulently or negligently in making such an incorrect return and tax has been lost as a result. 
Where a return is made in accordance with the agreement, but it is discovered that false or 
misleading information was submitted fraudulently or negligently in the course of obtaining the 
ATCA, the legislation provides at FA 1999 s 86(5), that the agreement is treated as if it had never 
been made, with the result that questions relating to the subject matter of the agreement are no 
longer to be determined in accordance with the agreement. This may mean that returns made in 
gpeotcance with the nullified ATCA are incorrect with the consequences for penalties described 
above. 
50. A penalty not exceeding £10,000 may be imposed where false or misleading information is 
supplied fraudulently or negligently in connection with an application for an ATCA—FA 1999 
3 86(8). There is no requirement for the agreement to have been finalised in order to apply this 
sanction. In practice, where a tax-geared penalty is obtained following the nullifying of a ATCA 
as described above, a fixed penalty under FA 1999 s 86(8), will be reduced so that the total 
amount of the penalties does not exceed whichever is the greater or greatest of them. TMA 1970 
; 98 will apply to information required as part of the process of monitoring an ATCA where 
there has been a failure to provide the information or where incorrect information has been 
fraudulently or negligently provided. 


APPEALS 


51. In accordance with existing appeal procedures, the business has the right to appeal against 
‘he amount of any additions to profits arising as a result of the revocation or cancellation of an 
ATCA. 

52. Where there is a mutual agreement made under and for the purposes of any double taxation 
agreements which is not consistent with the terms of the ATCA, it shall be the duty of HMRC 
to modify the ATCA to give effect to the mutual agreement reached with a treaty partner, in 
accord with FA 1999 s 86(3). 


ROLES AND RESPONSIBILITIES WITHIN HMRC 


53. CT & VAT is responsible for the operation of the ATCA process. Any comments about its 
*ffectiveness or suggestions for improvements in the context of thin capitalisation should be 
addressed to the relevant contact below. 

54. The initial contact concerning an ATCA should be sent to the relevant contact below. Where 
other HMRC officers have a clear interest in the case, such as the customer relationship manager 
in the Large Business Service, it would be appropriate to send them a copy of the application at 
the same time. 

55. The central contact point is intended to assist HMRC’s administration of the process. It is 
not the intention that all applications will be handled within CT & VAT, although an ability to 
Jeal directly with cases of particular significance or complexity will be centrally retained by CT 
& VAT. It is also intended that CT & VAT will centrally oversee all ATCAs. 


FURTHER INFORMATION 

56. The contact addresses for more information about advance thin capitalisation agreements 
under this statement of practice are as follows: 

57. For ATCA applications, the operation of the ATCA process and for any comments or 
complaints in respect thereof in all cases: 

Miles Nelson 
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CT & VAT 

100 Parliament Street 

London 

SWI1A 2BQ 

Telephone: 020 7147 2663 

Fax: 020 7147 2647 

Email: milesc.nelson@hmrc.gsi.gov.uk 


USING A. MODEL ATCA 


58. HMRC would like a model ATCA to be available for use with applications under this 
statement of practice. At the moment the intention is that the model would present an outline of 
commonly used criteria, definitions and so on, which the applicant could adapt for their own 
circumstances. The object of a completed draft ATCA being included with the application 
would be to facilitate a more efficient resolution of the ATCA process for the parties entering 
the agreement. 

59. HMRC’s purpose in suggesting such a model be employed is.to try to ensure greater 
consistency between agreements and to shorten the period of time it takes to reach agreement. 


60. It is recognised that a model is not obligatory and will not be appropriate in all cases, but 
HMRC consider that it would cover a significant proportion of cases dealt with in Local 
Compliance, as well as some of those handled by the Large Business Service. 


61. Work on the model ATCA is currently ongoing. If it produces a workable model then it is 
intended that this will be published as guidance within the International Manual. 


Commentary—Simon's Taxes D2.653. 
Press releases ete—HMRC Brief 1/09, 12-1-09 (Advance thin capitalisation agreements — frequently asked questions). 


SP 1/09 (18 March 2009) Employees resident but not ordinarily 
resident in the UK 


General earnings chargeable under ITEPA ss 15 and 26 and application of the mixed fund rule 
under ITA 2007 s 809Q onwards 


OVERVIEW 


1. Finance Act 2008 s 25 and Sch 7 introduced changes to the remittance basis affecting the 
taxation of employment income where the employee is resident but not ordinarily resident in the 
UK. Amongst other issues, they introduced rules to determine the kind and amount of income 
or chargeable gains remitted to the UK where a transfer is made out of a mixed fund. 


2. This statement of practice sets out how HMRC will treat transfers made from an offshore 
account holding only the income or gains relating to a single employment and the apportion- 
ment of earnings where an employee is taxed on the remittance basis. 


3. Statement of practice 5/84 (SP 5/84) is withdrawn and incorporated as ‘part of this new 
statement of practice with effect from 6 April 2009. 


DETAIL OF STATEMENT OF PRACTICE 


Transfers made from an offshore account holding only the income or gains relating to a single 
employment . 


4. ITA 2007 s 809Q onwards set out rules to determine the kinds and amount of income or 
chargeable gains remitted to the UK from a fund containing more than one kind of income and 
capital, or income, or capital of more than one tax year. Such a fund is defined in ss 809Q and 
809R as a “mixed fund”. Where amounts are transferred to the UK out of a mixed fund, 
s 809Q(3) requires that the individual’s tax liability is calculated by reference to each individual 
transfer. This transfer by transfer approach is referred to below as the “mixed fund rule”. This is 
a change to HMRC’s previous practice, with respect to employees to whom SP 5/84 applied. 
which was to allow the tax liability to be calculated by reference to the total amount transferred 
to the UK during the tax year as a whole. ¢ eimosUbi@sM uly 16m 
5. In the circumstances outlined in this statement of practice, HMRC will accept that certain 
individuals who are resident but not ordinarily resident in the UK do not have to apply the 
mixed fund rule and can continue to calculate their tax liability by reference to the totatamount 


transferred out of a mixed fund during the tax year as a whole, rather than by reference to 
individual transfers. 


6. Employees who are resident but not ordinarily resident in the UK and who perform duties of 
an office or employment both inside and outside the UK, do not have to apply’ the mixed fund 


rule in respect of transfers from a particular account where: | iq lo itsmeisie aici 1! 
— The mixed fund is an account held solely by the employee; and) S18 8 
— The account only contains employment income froma single employment plus: »5 > 


— Any interest arising only on that account, and widebsiheslii 
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— Any gains arising from foreign exchange transactions in respect of the funds in that 
account 
— Any gains arising on employee share scheme related transactions 
— Any proceeds from employee share scheme related transactions, not otherwise covered at 
para 7, in respect of amounts paid by the employee in acquiring the shares. 
7. The employment income from that employment may include: 
— Employment income (s 809Q(4)(a)); 
— Relevant foreign earnings (s 809Q(4)(d)); 
— Foreign specific employment income (including termination payments and the proceeds 
from employee share schemes) (s 809Q(4)(c)), and 
— Employment income subject to a foreign tax (s 809Q(4)(f)). 


8. Employees who are resident but not ordinarily resident in the UK may also choose not to 
apply the mixed fund rule if the account contains only income or gains of a kind listed at paras 6 
and 7 above, but for more than one tax year. Where this is the case, the ordering rules at 
s 809Q(3) shall be applied—ie on a last in first out basis. 


9. Where the employee applies this statement of practice, amounts transferred out of the 
vaccount to the United Kingdom will be treated as comprising the kinds of income and gains in 
the order set out in s 809Q(4) for the tax year as a whole. 


10. Accounts containing income or gains of more than one employment are not covered by this 
statement of practice. 


11. Accounts containing income or gains of more than one individual are not covered by this 
statement of practice. 


APPORTIONMENT OF EARNINGS 


12. Employees who are resident but not ordinarily resident in the UK are chargeable to UK tax 
under ITEPA 2003 s 15 on general earnings wherever received for duties performed in the UK. 
They are also chargeable under ITEPA 2003 s 26 on general earnings for duties performed 
outside the UK but only to the extent that the earnings are remitted to the UK. 


13. Where the duties of a single office or employment are performed both in and outside the 
UK, an apportionment is required to determine how much of the general earnings are 
attributable to the UK duties. Apportionment of general earnings is essentially a question of 
fact, but for many years HMRC has accepted time apportionment, based on the number of days 
worked abroad and in the UK, except where this would clearly be inappropriate. For example, in 
the case of an employee with 200 working days in the UK and 50 working days outside the UK, 
the proportion of general earnings attributable to UK duties would be 200/250. This practice 
does not, of course, apply where the charge arises under ITEPA 2003 s 15 and relief is due under 
ITEPA 2003 Pt 5 Ch 6 (Deductions from seafarers’ earnings). 

14. Where an employee resident but not ordinarily resident in the UK performs the duties of a 
single office or employment both in and outside the UK and is remunerated wholly abroad, he is 
permitted, by a broad interpretation of the decision in the case of Sterling Trust Ltd v IRC 
(12 TC 868), to say that any remittances made to the UK are made primarily out of general 
earnings for that year in respect of duties performed in the UK assessable under s 15, and only 
any balance out of general earnings chargeable under s 26 on remittance. 


15. However, where part of the general earnings are remitted to the UK, it was the practice of 
HMRC to regard the proportion of the earnings remitted to the UK, as being in respect of 
duties performed both in and outside the UK, and to treat that proportion of such earnings as 
were attributable to duties performed outside the UK as remitted to the UK for the purposes of 
s 26. 

16. The practice changed with effect from 6 April 1983 when HMRC introduced a simplified 

procedure for employees who: 

— are resident but not ordinarily resident in the UK; 

— perform duties of a single employment both in and outside the UK, so that they are 
potentially chargeable under both ITEPA 2003 ss 15 and 26 in respect of general earnings 
from that employment; and 

— receive part of their general earnings in the UK and part abroad. 

17. In such cases, provided the general earnings chargeable under s 15 are arrived at in a 

reasonable manner (ie in the absence of special facts, the proportion of the general earnings, 

including benefits in kind, relating to UK duties is arrived at on a time basis by reference to 
working days), HMRC are prepared to accept that a charge under s 26 will arise only where the 
aggregate of general earnings remitted to the UK exceeds the amount chargeable under s 15 for 
that year; and to restrict the charge under s 26 to the excess of the aggregate over the charge 
under s 15. 


Commentary—Simon's Taxes E4,109. : ~~ : ‘ , 
Press releases ete—HMRC Brief 17/09, 25-3-09 (Residence, domicile and the remittance basis: operational changes). 
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Note—These Interpretations were published in HMRC’s Tax Bulletin. HMRC state that the Interpretations will normally be 
applied in relevant cases, but that this is subject to a number of qualifications, Particular cases may turn on their own facts 
or context and there may be circumstances in which an interpretation will not apply. There may also be circumstances in 
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which the Commissioners would find it necessary to argue for a different interpretation in appeal proceedings. 


Interpretations which have no relevance in the current tax year are not reproduced but are included in italics in the list 


below. Those which are obsolescent are both listed and reproduced in italics. 


The number before each Interpretation (eg RI 1) does not appear in the official publications. It has been added by the 
publishers to distinguish “Interpretations” from “Decisions” (printed post) and to facilitate identification for the purpose 


of cross references. 
The text of the following interpretations is Crown copyright. 


Expenditure on training courses for business proprietors. (obsolete) 
Business loans used to fund an overdrawn account. (obsolete) 

Interest charged to work in progress: property development companies. 
(obsolescent) 

Purchase by a company of its own shares. legal expenses. (obsolete) 
Rollover relief for business assets: extension of time limit. (superseded) 
Retirement relief: ill health claim. (obsolete) 

Rollover relief for business assets: assets not immediately taken into use. 
(superseded) 

Holdover relief for gifts: agricultural property with development value. 
(obsolete) 

Rebasing elections: assets held by same person in different capacities. 
Capital allowances: abortive expenditure on plant and machinery. (superseded) 
Rollover relief for business assets: grant of options over land. (superseded) 
Interest relief: loans to invest in close companies. (superseded) 

Incidental costs of obtaining loan finance. life insurance premiums. (obsolete) 
Winding up of BES companies. (obsolescent) 

Interest relief: joint loans to spouses. 

Close company loans to participators. (superseded) 

Loss relief claims: order of priority. (superseded) 

Financial loss allowances: treatment as trading receipts. (obsolete) 

Herd basis: change in persons carrying on farming business. (superseded) 
Mobile telephone: reimbursement by employee for private use. (obsolete) 
Close investment-holding companies. (obsolete) 

Private residence exemption: unrelated joint occupiers. 

Qualifying corporate bonds given to a charity. 

Business expansion scheme: private rented housing companies. (obsolete) 
Post-cessation professional indemnity insurance premiums. (superseded) 
Indexation and rebasing: assets acquired by no gain/no loss disposal after 
31. March 1982. (superseded) 

BES shares issued before 19 March 1986: indexation allowance on disposal. 
(obsolete) 

Rollover relief for business assets: furnished holiday lettings. (superseded) 
Investment managers acting as agents for non-residents. (obsolete) 
Insurance agents’ commission receivable on indemnity terms. (obsolete) 
Waste disposal sites: meaning of “site preparation expenditure”. (superseded) 
Pre-trading expenditure: expenses incurred by another person. (obsolete) 
Capital allowances for plant or machinery: glasshouses. (superseded) 
Small capital distributions. (obsolete) 

Schemes of reconstruction. (obsolete) 

Qualifying corporate bonds: devolution on death. 

Set-off of management expenses against surplus franked investment income. 
(obsolete) 

Settlements: connected persons and losses. (superseded) 

Share exchanges partly in the form of qualifying corporate bonds. 
Residence and ordinary residence: “full-time” employment abroad. 
Loans to buy into partnerships. 

Rollover relief for business assets: depreciating assets. 

Non-resident companies: attribution of gains to UK shareholders. 
Personal pension contributions: treatment in computing profits for Class 4 
national insurance contributions. (obsolete), 

Benefits in kind: medical check-ups. (superseded) 

Capital allowances: commercial know-how. (superseded) 

Claims for unrelieved trading losses to be set against capital gains. (obsolete) 
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Capital gains tax rates: retrospective changes in individuals’ liability. 
(superseded) 

Interest paid to UK branches of non-resident companies. (obsolete) 

Release of trading debts— “hive across” transactions. (obsolete) 
Self-employed lorry drivers’ overnight subsistence. 

Sums received under exclusivity agreements. (superseded) 

Deep discount securities: bond stripping. (obsolete) 

Capital allowances—time when expenditure is incurred. (superseded) 
Inheritance tax—gifts with reservation (see [HT section post). 

Expenditure by a trader on computer software. (superseded) 

Bank failures—relief for losses incurred by depositors. (obsolete) 
Interest—location of source of income. (obsolete) 

Deep discount securities issued in a foreign currency. (obsolete) 

Deep discount securities with a maturity of less than 12 months. (obsolete) 
Termination payments and legal costs. 

Relief for interest on loan to acquire an interest in a close company. 
(superseded) 

Capital gains tax: allowable expenditure: costs of making valuations. (obsolete) 
Corporation tax on chargeable gains: degrouping charges. 

Recovery of tax overpaid by error or mistake. 

Interest arising after due date for payment of tax. (obsolete) 

Compensation for permanent costs in milk quota. (obsolete) 

Milk quota—a request to practitioners. (obsolete) 

Reinvestment relief. (obsolete) 

Restrictions on setting off capital losses—time limits for elections. (obsolete) 
Allowance of interest paid by companies with neither trading nor investment 
status. (obsolete) 

Visitors to the UK—+tesidence position for tax purposes. 

Travelling and subsistence expenses—temporary absence from normal place of 
work. (obsolete) 

Open offer treated as share reorganisation. 

Principal private residence relief. (obsolete) 

Charges on income—company paying annuities. (superseded) 

Milk quota—superlevy. (superseded) 

Outward investment in the corporate sector. (obsolete) 

Double taxation—treaty claims and loan interest. (superseded) 
Rent-a-room—accommodation used for trade or business purpose. (superseded) 
Bad and doubtful debts. (obsolete) 

Deduction for costs of secretarial assistance and childcare costs. (obsolete) 
Motor dealers—stock valuation. (obsolete) 

Trading receipts of members’ golf clubs. (superseded) 

Beneficial loans—exemption for commercial loans. (superseded) 

Capital allowances—machinery and plant fixtures. (obsolete) 

Capital gains tax—apportionment for rollover relief. (superneaes) 

Capital gains tax—meaning of machinery. 

Principal private residence relief—residences occupied tinder licence. 
(superseded) 

Corporation tax—company purchase scheme. ni2 
Farming—election for herd basis. (superseded) 

Termination payments and legal costs. 

Transfers of assets at undervalue to employees or diectors—disposal 
consideration. lo 
Farming—timing issues relating to grants and subediale iid, 

Inheritance tax—business and agricultural relief. (see vache section, post) | 
Trading loss relief—late claims. sonsbizaA J 
Relief for trading losses on unquoted shares—transition. ices rules. (obsolete), 
Formulae to compute stock provisions and write downs. (obsolete) 
Expenses rule—allowable business travel. (obsolete) bis 


Relief for maintenance payments under FA 1988 § 38. (obsolete) b> 1A 
Variation of inheritances following a death. (see IHT section, post) 
Californian tax—tax credit relief. (superseded) = ee LA 


Redundancy payments and provisions—-Schedule D Cases I and II. (superseded) 
Qualifying indexed securities. (obsolete) Walon VE eee wea 
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Travelling expenses of directors and employees earning £8,500 a year or 
more—Concession A4. (obsolete) 

Capital allowances: meaning of “colony”. (superseded) 

Corporation tax: company purchase scheme. 

Interest rates and currency swaps: reduced importance of Concession C17. 
(obsolete) 

VAT repayments received by sports clubs. (superseded) 

IHT: valuation of assets at the date of death. (see IHT section, post) 

Interest relief: provision of certificates of interest paid to borrowers. 
Schedule E: relocation packages. 

Foreign exchange and financial instruments: currency contracts—transitional 
rules. (obsolete) 

Foreign exchange and financial instruments: grandfathering and other elections. 
(obsolete) 

Loss relief: cessation adjustments—concession A88. (obsolete) 

Schedule D Case I: franchise payments. (superseded) 

Schedule D Case I: pre-trading expenditure. (superseded) 

Unapproved retirement benefit schemes. (superseded) 

Capital gains tax: private residence relief—garden or grounds. 

Enterprise investment scheme: qualifying trades. 

IAT; relief for tenanted agricultural land. (see IHT section post) 

Schedule A: basis periods—partnerships. (obsolete) 

Schedule D Case I: change of accounting date—transition to current year basis. 
(obsolete) 

Venture capital trusts—funding of management buy outs. 

Tax credit relief—South African secondary tax on companies. (superseded) 
Corporation tax: investment companies. (obsolete) 

THT: post-death variation of inheritance by survivorship. (see IHT section post) 
Schedule D Case I: video tapes acquired for rental. (obsolete) 

Schedule D Case I: timing of VAT refunds to opticians. (superseded) 

Schedule D Case I: post-cessation business expenses—new relief. (superseded) 
Schedule E: employees’ liability and indemnity relief. (superseded) 

Special Commissioners—publication of decisions. 

Capital gains tax: reinvestment relief. (obsolete) 

Capital gains tax: retirement relief—definition of personal company. (obsolete) 
Schedule A: transitional proposals. (obsolete) 

Schedule D Case I: change of accounting date—transition to current year 
assessing. (obsolete) 

Schedule A: partnerships—self-assessment. (superseded) 

Exchange gains and losses—transitional provisions. (obsolete) 

Farmer’s averaging and the transition to self-assessment. (superseded) 

Record keeping equipment. (obsolete) 

Basis periods: partnerships with ancillary letting income—transition to new 
Schedule A. (superseded) 

Acquisition of new businesses. (obsolete) 

Due dates for payment of tax charged in composite partnership assessment for 
1996-97. 

Transitional issues—claims under TA 1988 s 383 for 1995-96. 

Compensation payable to agricultural and business tenants. 

Foreign income dividends. (obsolete) 

Pay and file: interest on repayments resulting from relief carry-backs. (obsolete) 
Enterprise investment scheme: raising money for qualifying business activities. 
Foreign loan interest and tax credit relief. (obsolete) 

Incidental costs of loan finance: timing of deductions. (superseded) 

Donations of trading stock to charities. (obsolete) 

Valuations for capital gains tax: applying Gray v IRC. (obsolete) 

Exchange Gains and Losses (Alternative Method of Calculation of Gain or 
Loss) (Amendment) Regulations 1996 (superseded) 

Locum and fixed costs insurance policies. (superseded) 

Self-assessment: extended time limits for assessment of partnership profit 
where there has been “fraudulent or negligent conduct” in connection with a 
partnership return. 

Incidental costs of corporate borrowing. (superseded) 

Deductions for interest payable. (obsolete) 
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Hong Kong: from | July 1997. 

Corporation tax on chargeable gains: transfers of shares within a group of 
companies in exchange for qualifying corporate bonds. 

Consortium relief: Steele vy EVC International NV (formerly European Vinyls 
Corp (Holdings) BV). 

Incidental cost of loan finance: guarantee fees—loan relationships. (obsolete) 
Trusts: liability at the rate applicable to trusts. 

Tax relief for trustees on mineral leases and timber cropping. 

Capital gains tax: meaning of “small” in TCGA 1992 ss 23,116, 122, 133, 
243. 

Capital gains tax: retirement relief—extending the qualifying period. 
Inheritance Tax (IHT): excluded property settlements by people domiciled 
overseas. (see IHT section post) 

Schedule D Cases I and IT: employee share ownership trusts. (obsolete) 
Schedule D Cases I and II: expenditure on staff training arid development. 
(superseded) 

Capital gains tax: authorised unit trust umbrella schemes. 

Residuary beneficiaries: estates of deceased persons in the course of 
administration. (obsolete) 

Double taxation relief: bought in foreign tax. (superseded) 

Accrual of purchase discount on loans repayable on demand. 

Partnership changes and the herd basis. (superseded) 

Stamp duty litigation. (see Orange Tax Handbook) 

Furnished holiday lettings: TA 1988 ss 503, 504 and loss relief claims under 
TA 1988.s 381. 

Loan relationships: definition of “connected”. (superseded) 

Members’ sports clubs. (superseded) 

Compensation received by business. (superseded) 

Schedule A: basis periods—case I/II partnerships with ancillary letting income. 
(obsolete) 

Software development costs. (superseded) 

Employer provided childcare. (superseded) 

Waste site expenditure. (superseded) 

Capital allowances: notification of expenditure on machinery or plant under self 
assessment for income tax cases. (obsolete) 

Capital allowances: machinery and plant fixtures. (obsolete) 

Update of earlier capital allowances articles. (obsolete) 

Enterprise zones: industrial buildings allowances on partially completed 
buildings. 

Foreign income dividends and employee benefit trusts. (obsolete) 

Intra-group interest and similar sums treated as distributions. 

Capital payments by offshore trusts to UK resident charities—change in 
Inland Revenue practice. 

Farmers’ averaging and transitional overlap profits. (obsblete)i 

Self-assessment: (1) incomplete returns and (2) the use of que ee figures in 
returns. (obsolete) 

Schedule D Cases I and II: accountancy expenses arising out of 
self-assessment enquiries. Mt TY 

Use of apportionment in the calculation of ‘san Wilineeh overlap ee PA 
1994 Sch 20 para 2(4). 

Recording overlap profit carried forward from 1997-98: TA 1988 s 63A. 
Amendments to self-assessment returns: original return Cane Deeecnte for Li 
fraudulently—-TMA 1970 ss 9A(4), 12AB(2). wt \F\ 
Payments under charitable deeds of covenant. (obsokiteys 
Flat management companies: new edict tax Schedule MeVestehrial 
service charges. (superseded) aN ten? 
Offshore trusts: capital gains tax—FA 1998. 3 setuid 

The taxation of Schedule F income received by trustees vitor '6 April 1999 
Schedule D Cases and II redundancy payments. (obsolete) — 

Transfer of assets abroad—taxation of income under the provisions of TA 
1988 ss 739-746 ann otsdPstedys 

Capital gains tax—some retirement relief points © | 140 

Capital allowances on machinery or plant leased outside the UK (superseded) 
Application of the long-life asset rules to jet aircraft. (superseded) Yeu Av 
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Compulsory acquisition of freehold or extension of lease by tenant: tenant's 
right to buy: SP 13/93—-TCGA 1992 s 247 (superseded) 

Double taxation relief—adjustments to foreign tax paid (superseded) 
Deduction of tax at source—loan relationships for trading purposes 

Wines and spirits—the capital gains tax treatment 

Late Payment of Commercial Debts (Interest) Act 1998—whether interest 
payable under the Act is “yearly interest” 

Bookmakers’ pitches and capital gains tax 

FA 1999 s 76—concessions that defer a capital gains charge. (obsolete) 
Industrial buildings allowance: trade which consists of the storage of goods or 
materials—part of a trade. (superseded) 

Reverse Premiums—FA 1999 s 54 and Sch 6. (superseded) 

Shotguns—the capital gains tax treatment 

TA 1988 ss 765, 765A (superseded) 

Restriction on allowable rental for hire of car costing more than £12,000: CAA 
1990 s 35(2)—change of interpretation of “retail price when new”. (superseded) 
CAA 1990 s 51: fixtures in buildings—licence to occupy land. (superseded) 
Trust implications of flat management companies, service charge funds and 
sinking funds 

Carry back claims under self-assessment 

Employment status of set construction workers in the film and TV industries 
TA 1988 s 765 

Corporate trustees and hold-over relief 

IRUs (indefeasible rights to use)—FA 2000 s 87 and Sch 23 

Delaware Limited Liability Companies (DLLCs) 

Waste site preparation expenditure—TA 1988 s 91B. (superseded) 

Capital gains tax: holdings of shares—matching acquisitions and disposals 
Capital gains tax: Matrimonial Causes Act 1973 s 31(7B) as enacted by the 
Family Law Act 1996—court orders for payments of lump sums 

Capital gains tax: taper relief—meaning of “trading company” and related 
issues—T'CGA 1992 Sch Al para 22 

Meaning of “carrying on a business of holding investments” in TCGA 1992 
Sch Al para 11(4) (superseded) 

Capital gains tax. taper relief meaning of “security” —TCGA 1992 Sch Al 
para 22 (superseded) 

Interaction of tax and accountancy— “deferred revenue expenditure”. 
(superseded) 

Change of interpretation: Non-resident trusts—gains and losses accruing in 
the transitional period to trusts brought within the settlor charge by FA 
1988—treatment for tax year 1999/2000 

Capital gains tax (CGT): holdings of shares—matching acquisitions and 
disposals—a second instalment 

Anticipated income tax loss claims. (superseded) 

Foot and mouth disease (obsolete) 

Sugar beet outgoers scheme 

Travel expenses of employees not domiciled in the UK (superseded) 

Change of interpretation—taxability of trade debt written-back. (obsolete) 
Tax credit relief: Chile—additional tax 

Turkey—compulsory fund surcharge 

Modern printing equipment—application of long-life asset rules — sections 90 to 
104 Capital Allowances Act (CAA) 2001. (superseded) 

Depreciation in trading stock. (superseded) 

Private Finance Initiative (PFI) projects—scope of trade. (superseded) 
Shares & share options—internationally mobile employees & other 
international issues—follow-up to TB46, 55 and 56 

Human rights and penalties 

VAT-—flat rate scheme. (superseded) 

Taxation of chargeable gains—taper relief and exemption for disposals by 
companies with substantial shareholdings. meaning of “trading company”, and 
related issues—TCGA 1992 Sch Al paras 22(1), 22A and 22B and Sch 7AC 
paras 20, 21, 22 and 26. (superseded) 

Partnerships and loan relationships 

Payments in lieu of notice (PILONs) 
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Avoidance via employee remuneration packages—loans in Turkish lira and 
other “soft” currencies 

Share options and awards and transfer pricing—Waterloo ple, Euston & 
Paddington v IRC (SpC 301) (“Waterloo”) (obsolete) 


‘Reimbursement of employee’s training expenses—training undertaken before 


employment begins: ITEPA 2003 s 250 (superseded) 

Flat rate scheme for small businesses. (superseded) 

Farming: herd basis—minor disposals without replacement (superseded) 
Revised special NIC rules for entertainers 

Fee protection insurance 

The interaction between the benefits code and payments or benefits received on a 
termination or change in the nature of employment (superseded) 

National insurance contributions liability on payments into funded 
unapproved retirement benefits schemes 

Taxation of chargeable gains—sale of trust interests and transfers linked to 
trustee borrowing (TCGA 1992 Schs 4A, 4B) 

Capital gains—transfer of assets under a court order (superseded) 

Sale and repurchase agreements — “repo” tax changes in FA 2003 

First year allowances and plant hire. (superseded) 

Swaps held by non-corporates 

Capital Gains Tax: Mansworth y Jelley—Claims to increase capital losses for 
self-assessment tax years 

Termination payments and benefits—repayment clauses in compromise 
agreements—application of ITEPA 2003 s 225-6 (superseded) 
Companies—telief for underlying tax paid by overseas subsidiaries 
Assignment on divorce of life insurance policies, capital redemption policies 
and purchased life annuities 

Businesses, individuals and the settlements legislation—Part I 

Licences and other rights to use telecommunications cable systems 

Large scale transfers of Local Authority housing to Registered Social 
Landlords [RSL] 

Composite and Managed Service Companies and the “Service Company’ 
legislation (IR35) 

Stock dividends in discretionary trusts — appeal result 

Non domiciled employees working in the UK — dual contract arrangements 
Change of Interpretation: investment trust companies: eligible investment 
income and offshore income gains 

Authorised investment funds (AIFs): loan relationships and derivative 
contracts 

Certification of qualifying life insurance policies—revised requirements 
Giving effect to deficiency relief under ITTOIA 2005 s 539 (formerly TA 1988 
s 549—corresponding deficiency relief) 

HMRC and the Hastings-Bass Principle 

Foreign entities—classifications for UK tax purposes 


RI 1 (November 1991) Expenditure on training courses for busi- 
ness proprietors 


Note—This Interpretation is no longer current. 
Commentary—Simon’'s Taxes B2.309. 


RI 2 (November 1991) Business loans used to fund an overdrawn 
account—revaluation of business assets—TA 1988 s 74(1)(a) 


Note—This Interpretation is obsolete. 


RI 3 (November 1991) Interest charged to work in progress: property 
development companies 


Note—This Interpretation is obsolete. For accounting periods ending after 31 March 1996, subject to transitional provisions 
in FA 1996 Sch 15, the allowability of interest payable by a company is governed by the loan relationships provisions of 
FA 1996 Pt IV Chapter II (ss 80-105). 


RI 4 (November 1991) Purchase by a company of its own shares: 
legal expenses—TA 1988 ss 74, 219 


Note—This Interpretation is obsolete. 


RI 5 (November 1991) Rollover relief for business assets: extension 
of time limit—TCGA 1992 s 152(3) 


Note—This Interpretation has been superseded by the Capital Gains Tax Manual CG60640. 


RI 6 (November 1991) Retirement relief: ill-health suffered by some- 
one other than claimant—TCGA 1992 s 163, Sch 6 para 3 


Note—This Interpretation is obsolete. 


RI 7 (November 1991) Rollover relief for business assets: assets not 
immediately taken into use—TCGA 1992 s 152(1) 


Note—This Interpretation has been superseded by the Capital Gains Tax Manual CG60830-35, CG60850. 


RI 8 (November 1991) Holdover relief for gifts: agricultural property 
with development value—IHTA 1984 Part V Ch Il, TCGA 1992 s 165, 
Sch 7 para 1 


Note—This Interpretation has been superseded by the Capital Gains Manual CG66962. 


RI 9 (November 1991) Rebasing elections: assets held by same 
person in different capacities 


CAPITAL GAINS TAX—REBASING—EFFECT OF TCGA 1992 S 35(5) 
ELECTION—TCGA 1992 SS 35(5), (7), 59, 69(1)—STATEMENT 
D12—STATEMENT OF PRACTICE SP 1/89 

For capital gains tax purposes, where an asset is disposed of on or after 6 April 1988, only the 
gain or loss arising since 31 March 1982 is chargeable or allowable. Assets held on 31 March 
1982 are deemed to have been sold and reacquired at market value on that date. However, for 
computational purposes, a comparison is made between the gain or loss based on the 31 March 
1982 value and the gain or loss on the basis of historic cost: only the smaller being chargeable or 
allowable. 

A taxpayer may elect under TCGA 1992 s 35(5) to have all gains or losses computed solely on 
the 31 March 1982 basis, with no comparison being made, so that pre-1982 records may be 
dispensed with. An election made by a person in one capacity does not cover disposals made in 
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another capacity (TCGA 1992 s 35(7)). [The Revenue have] been asked whether an election made 
by a partner in respect of partnership assets also applies to assets held privately by the same 
individual. 1 

Partners have individual interests in the underlying partnership assets, and each may therefore 
make an election under TCGA 1992 s 35(5) in respect of any disposal of their interest in 
partnership assets. It is not necessary for all partners to make elections. Where a person is a 
member of more than one partnership, a separate election is required for each partnership. 

An election made in respect of partnership assets is made by a person in the capacity of partner. 
So a separate election is required for assets held privately. In the same way, an election for assets 
held privately will not apply to assets held in the capacity of partner. 

An election made by a person as an individual will apply to all assets owned by that person in 
that capacity. So where assets are held jointly (but without the existence of a partnership) each 
individual’s share or holding would be covered by such an election. And if the individual is a sole 
trader, an election will apply to the business assets held as a sole trader, as well as those held 
privately. 

If assets are held in a fiduciary capacity then it is the “body of persons” provided for by TCGA 
1992 s 69(1) which is responsible for lodging any election. A separate election is required in 
respect of each settlement, even if the same body of persons 1s trustee for more than one 
settlement. An election made for one settlement would not be binding on any other. 
Commentary—Simon’s Taxes C2.604. 


Statement of Practice D12—(Partnerships: assets owned by:a partner). 
SP 1/79, SP 1/89—(Capital gains tax—partnerships: extension of statement of practice). 


RI 10 (February 1992) Capital allowances: abortive expenditure on 
plant and machinery—CAA 1990 ss 24, 26, 60 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA23350. 


RI 11 (February 1992) Rollover relief for business assets: grant of 
options over land—TCGA 1992 ss 21(1), 144, 152(1), 155 


Note—This Interpretation has been superseded by the Capital Gains Manual CG61020. 


RI 12 (February 1992) Interest relief: loans to. invest in close 
companies—TA 1988 ss 360, 363(2)(c) 


Note—This Interpretation is no longer current. See the Inspector’s Manual IM3804. 


RI 13 (February 1992) Incidental costs of obtaining loan finance: life 
insurance premiums 


Note—This Interpretation is obsolete. 


RI 14 (February 1992) Winding up of BES companies—TA. 1988 
ss 293, 574, TCGA 1992 s 24(2) 


Note—BES was abolished from 1-1-94 and replaced by EIS; see TA 1988 ss 289-312. This Interpretation is now considered 
obsolete by HMRC. 


Vy 


RI 15 (February 1992) Interest relief: joint loans to sp uses—TA 


1988 ss 360, 362 
It may happen that a joint loan is taken out by a husband and wife but that on y one spouse 


meets the qualifying conditions for tax relief in respect of the interest paid on the Yoan. ~~ - 
Where payments of interest on a joint loan are fully satisfied by the spouse meeting the 
qualifying conditions—even if the joint liability is satisfied out of a joint account-relief may be 
given in full to that spouse. , 16M S012 Boi2its azol 4 
(tl Zoq us Lsmous quar 
RI 16 (February 1992) Close company loans to participators etc— 
application to loans carrying a commercial rate of interest—TA 1988 
j josie Ysm Iwysqxsl A 
s 419 . 10S C40) dowsMil€ oat 
Note—This Interpretation has been superseded by the Company Tax Manual CTM6650d. 9 8) ge 


11705 HMRC Interpretations RI 24 


Rl 17 (May 1992) Loss relief claims: order of priority 


Note—This Interpretation is obsolete following the amendments made to TA 1988 s 380 by FA 1994-5 209 (1). 


RI 18 (May 1992) Financial loss allowances: treatment as trading 
receipts—TA 1988 s 18 


Note—This Interpretation has been superseded by the Business Income Manual BIM40475, 


RI 19 (May 1992) Herd basis: change in persons carrying on 
farming business 


Note—This Interpretation has been superseded by the Business Income Manual BIM55610. 
y 
RI 20 (May 1992) Mobile telephone: reimbursement by employee for 


private use 


Note—TA 1988 s 159A was repealed by FA 1999 and replaced by TA 1988 s 155AA, which has been repealed by ITEPA 
2003 s 722; see now ITEPA 2003 s 319. 


RI 21 (May 1992) Close investment-holding companies 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 22 (May 1992) Private residence exemption: unrelated joint 
occupiers—TCGA 1992 s 222 


There is some uncertainty as to whether joint owner occupiers of a property who are not 
husband and wife are entitled to full private residence relief. [The Revenue] take the view that in 
general they will be entitled to relief. 

Where people jointly own a home [the Revenue] consider each to have an undivided share in all 
of the property—see Tod v Mudd [[1987] STC 141] for a case involving tenants in common. If 
they have unrestricted access to the whole property, even though some areas may in practice not 
be used by all of the joint owners, private residence relief may be available under TCGA 1992 
§ 222. Provided it is their only or main residence, relief will be available on each owner’s share of 
any gain on disposal in the normal way. 

Occasionally property in joint ownership may be divided into separate and identifiable homes, 
each exclusively occupied. In these cases the statute does not provide relief in respect of any gain 
on the part not occupied by each owner. Concession D26 [now obsolete] may however enable 
joint owners to exchange their interests so as to acquire sole ownership of the part each occupies 
without a charge to capital gains tax. 


Commentary—Simon’s Taxes C2.1303. 


RI 23 (May 1992) Qualifying corporate bonds given to a charity— 
TCGA 1992 ss 116(10), 257 


The normal share reorganisation rules of TCGA 1992 ss 127-130 do not apply if qualifying 
corporate bonds are issued in exchange for shares. Instead TCGA 1992 s 116(10) requires the 
computation of the gain that would have arisen if the shares had been sold at their market value 
at the date of reorganisation. This gain is deferred and accrues on a later disposal of the 
qualifying corporate bonds. 

Although the point has already received some publicity, there remains some doubt as to [the 
Revenue’s] views where there is a transfer of those bonds to a charity. [The Revenue] can confirm 
that in [their] view, if the disposal is to a charity such as to come within TCGA 1992 s 257, there 
will no charge on the deferred gain either on the donor or on the charity on a subsequent 
disposal of the bonds. 


Commentary—Simon's Taxes C2.822. 


RI 24 (August 1992) Business expansion scheme: private rented 
housing companies | | 
Note—BES was abolished from 1-1-94 and replaced by EIS; see TA 1988 ss 289-312. 


SI 


RI 25 HMRC Interpretations 11706 


RI 25 (August 1992) Post-cessation professional indemnity insur- 
ance premiums—TA 1988 s 105 


Note—This Interpretation is superseded by Revenue Interpretation RI 130. 


RI 26 (August 1992) /ndexation and rebasing: assets acquired by no 
gain/no loss disposal after 31 March 1982 


Note—This Interpretation is superseded by the Capital Gains Manual CG16880 and CG16883. 


RI 27 (August 1992) BES shares issued before 19 March 1986: 
indexation allowance on disposal 
Note—BES was abolished from 1-1-94 and replaced by EIS; see TA 1988 ss 289-312. 


RI 28 (August 1992) Rollover relief for business assets: furnished 
holiday lettings 


Note—This Interpretation has been superseded by the Capital Gains Manual CG61450-61454. 


RI 29 (November 1992) Investment managers acting as agents for 
non-residents 
Note—TMA 1970 s 78 is repealed by FA 1995 s 162, Sch 29 Pt VIII (16). 


RI 30 (November 1992) Insurance agents’ commission receivable on 
indemnity terms 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 31 (November 1992) Waste disposal sites: meaning of “site 
preparation expenditure” 


Note—This Interpretation has been superseded by the Business Income Manual BIM67445. 


RI 32 (November 1992) Pre-trading expenditure: expenses incurred 
by another person 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 33 (November 1992) Capital allowances for plant or machinery: 
glasshouses 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA22090, 


RI 34 (November 1992) Small capital distributions: direction under 
TCGA 1992 ss 122(2), 123 


Note—This Interpretation is obsolete. 


RI 35 (November 1992) Schemes of reconstruction 22 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 36 (November 1992) Qualifying corporate bonds: (oes on 
death—TCGA 1992 ss 62, 116. 


If qualifying corporate bonds (QCBs) are issued in exchange for shares or securities which are 
not QCBs and TCGA 1992 ss 127-130 would otherwise apply, TCGA 1992 s 116 requires a 
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computation of the gain that would have arisen if the shares or securities had been sold at their 
market value. That gain is held over and released on a later disposal of the QCBs. 

QCBs with a held over gain may be owned at the date of death and form part of the assets of 
which the deceased person was competent to dispose. TCGA 1992 s 62(1) provides that these 
assets are acquired by the personal representatives or other persons on whom they devolve but 
shall not be deemed to be disposed of by the deceased. Therefore the death of the holder of the 
QCBs will not trigger the release of any held over gain. The market value of the QCBs will, 
however, form part of the deceased’s estate for inheritance tax purposes. 

In [the Revenue’s] view, the held over gain is not released if the personal representatives dispose 
of the QCBs or if they transfer the QCBs to the legatees. Neither would the charge be released 
on a later disposal by the legatees. The held over gain is in effect wiped out by the death. 

The position is different if the share reorganisation to which TCGA 1992 ss 127-130 would 
otherwise have applied occurs after the shares and securities have been acquired by the personal 
representatives. In that case the held over gain must be computed. If the personal representatives 
then dispose of the QCBs the gain is released in the normal way: TCGA 1992 5 116(10)(4). If 
they transfer the QCBs to the legatees the gain is not released: TCGA 1992 5 L1L6(11). However, 
the gain will be released on a later disposal of the QCBs by the legatees. 


Commentary—Simon's Taxes C2.822. 


RI 37 (February 1993) Set-off of management expenses against 
surplus franked investment income 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 38 (February 1993) Settlements—connected persons and 


losses— TCGA 1992 ss 18, 69, 71, 286 


Note—This Interpretation has been superseded by the Capital Gains Manual CG14590-7, CG37200-8, 


RI 39 (February 1993) Share exchanges partly in the form of 
qualifying corporate bonds—TCGA 1992 ss 52, 116, 127—130 


Under TCGA 1992 s 116 the normal share reorganisation rules of TCGA 1992 ss 127-130 do 
not apply if qualifying corporate bonds are issued in exchange for shares. Instead, s 116(10) 
requires the computation of the gain that would have arisen if the shares had been sold at their 
market value at the date of reorganisation. The gain is deferred and crystallises on a later 
disposal of the qualifying corporate bonds. Where only part of the holding of qualifying 
corporate bonds is disposed of only a corresponding part of the deferred gain crystallises. 
Some doubts have been expressed about the position where on a reorganisation, shares are 
exchanged for a new holding comprised partly of shares (or other chargeable securities) and 
partly of qualifying corporate bonds. 

TCGA 1992 s 116 applies (by virtue of s 116(1)(/)) where the new holding comprises both 
qualifying corporate bonds and shares. Since the definition of “the new asset” in s 116(4) refers 
only to the qualifying corporate bonds received on the exchange, in [the Revenue’s] view the 
provisions in s 116(5), (10) mean that ss 127-130 are only disapplied to the extent that the 
consideration takes the form of qualifying corporate bonds. 

The same general approach applies to transactions other than share exchanges-—for instance, a 
scheme of reconstruction or amalgamation within TCGA 1992 s 136——where, for the purposes 
of the share reorganisation rules, there is a new holding which consists partly of qualifying 
corporate bonds. 

This means that where the new holding comprises both qualifying corporate bonds and shares, 
the base cost of the original shares is apportioned between the new shares and the qualifying 
corporate bonds according to their respective market values at the time of the exchange. The 
apportionment would be on a just and reasonable basis under TCGA 1992 s 52(4). 

The new shares inherit the appropriate proportion of the base cost. And the proportion of the 
gain calculated at the time of the exchange, and attributable by this approach to the qualifying 
corporate bonds, is deferred and crystallises under s 116(10) on a later disposal of the bonds. 


Commentary—Simon's Taxes C2.822. 


Rl 40 (February 1993) Residence and ordinary residence— mean- 
ing of “full-time” employment abroad—TA 1988 s 335 


The residence and ordinary residence of individuals may depend in certain circumstances on 
whether they are working “full-time” in employment abroad, This note gives some guidance on 
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what [the Revenue] take the term “full-time’ ’ to mean for this purpose. It is not concerned with 

any other instances where the term “full-time” appears in statute, for example rales time working 

director” in TA 1988 Part V Ch II. 

There are two situations where the point arises— 

~ TA 1988's 335 allows accommodation in the UK available for individuals? use to be ignored 
in deciding their residence status where they work “full-time” in employment, the duties of 
which are, broadly, performed wholly outside the UK; 

— Concession All provides (inter alia) that an individual who goes abroad for “full-time” 
service under a contract of employment may be treated as not resident and not ordinarily 
resident on a “split year” basis, where other conditions are met. 


There is no statutory definition of “full-time” in this context, nor any guidance from the courts. 
The phrase can only therefore be interpreted in accordance with its’ ordinary, non-technical 
meaning. Where an individual is working “full-time” in an employment will always depend upon 
the particular facts of the case. 

In general terms, where a job involves a standard pattern of hours and an individual is putting in 
what a layman would clearly recognise as a full working week, [the Revenue] would ‘accept it as 
full-time. There is no fixed minimum number of hours for this purpose, but 35-40 hours is 
obviously a typical UK working week. 


Some jobs, however, do not have a straightforward structure. There may, for example, be a 
mixture of round-the-clock working followed by a rest period; or, in the case of sportsmen, days 
of playing and training interspersed. Some jobs may not have a formal structure with any fixed 
number of working days. In deciding whether. such jobs are full-time employments, [the 
Revenue] would look at the nature of the job, and, where appropriate, would take account of 
local conditions and practices in that particular occupation. Someone who had several part-time 
jobs overseas concurrently might also be accepted as being in full-time employment. If, for 
example, they had several appointments with the same employer or group of companies, it might 
be reasonable to aggregate the total time spent on them for the purposes of. the full-time test. 
This approach could also apply where an individual was simultaneously engaged. in employment 
and self-employment abroad. 


Where a person has a main employment abroad but also works in the UK in some unconnected 
occupation (for example, as director of a family company), [the Revenue] would need to consider 
whether the extent of the UK activities might cast any doubt on the full-time nature of the main 
employment outside the UK. Again, [the Revenue] would have to look:at the facts of the 
particular case in reaching a decision. 

In [the Revenue’s] experience there is rarely in practice much difficulty in deciding whether an 
individual is working full-time. These notes indicate [their] general approach in the a iOTity of 
cases at the margins where the position may be less clear. 


Commentary—Simon’s Taxes E6.122. 
Concession Al1—(Residence in the UK: year of commencement or cessation of residence). 


RI 41 (February 1993) Loans to buy into Bepabadig i Seen 
paid—TA 1988 s 362 


TA 1988 s 362 provides tax relief for interest paid by an individual on a loan used to acquire an 
interest in a partnership. The question sometimes arises as to whether tax relief on, that interest 
continues to be available when the individual ceases to be a member of the partnership. 


TA 1988 s 362(2)(a) makes it clear that the individual has to be a member of ‘the partnership 
throughout the period from the application of the proceeds of the loan until the interest is paid. 
It follows that there are no circumstances in which relief can be given after, the individual has 
ceased to be a member of the partnership. This is so even where the. former paxiner is unable to 
withdraw the capital immediately upon leaving the partnership. 


a8 | 


RI 42 (May 1993) Rollover relief for business Pr apt aenenia 
assets—land and buildings—TCGA 1992 ss 44, 152-160, 288 


When a trader replaces an asset used in his or her business with another, rollover relief (TCGA 
1992 ss 152-160) enables the gain on the old asset to be deducted from the cost of the new asset. 
The gain is therefore deferred until the new asset is itself disposed of. If; however, the new asset 
is a depreciating asset, that is one with a predictable life of 60 years or less (TCGA 1992 
s 154(7)), then a limit is set on the period of deferment. In these cases, the gain on the old asset 
is not deducted from the cost.of the new-asset but is held over until the sahara bie eH 
These are set out in s.154(2) and. are— sevolarns “een ue 

— the disposal of the new asset; or sea Wt 
= the cessation of business use of the new asset; or erubwe bara bnpbizer ene 
~ the expiry of ten years from the acquisition of the new aceatil onDinow gus yodsegeniiedy 
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[The Revenue] have been asked whether the following assets will be treated as depreciating 
assets— 

— a building constructed on leasehold land where the lease has 60 years or less to run; 

— an item of fixed plant or machinery which has become part of a building. 


THE BUILDING 


[The Revenue] take the view that if the unexpired period of the lease is 60 years or less at the 
time the building is constructed then the building will be a depreciating asset for rollover relief 
purposes. 

Although both general law and the provisions of TCGA 1992 s 288 treat “land” as including any 
building constructed on the land, this treatment is superseded where rollover relief is involved by 
the provisions of s 155 which treat land and buildings as separate assets. Where a building is 
constructed on leasehold land it is the length of the trader’s interest in that building which is 
relevant for rollover relief. It cannot exceed the length of time which is left in the lease since, on 
the expiry of the lease, both land and building must revert to the landlord. 


FIXED PLANT AND MACHINERY 


If it is clear that an item of fixed plant or machinery has effectively become a part of the 
building it will be treated as such for rollover purposes. If therefore the building is held either 
freehold or on a lease with more than 60 years to run when the plant or machinery is installed, 
then that item will not be regarded as a depreciating asset for rollover purposes. 

An item of plant or machinery is normally regarded as a wasting asset (TCGA 1992 s 44) and is 
therefore a depreciating asset for rollover purposes. However, s 155 distinguishes between fixed 
plant and machinery as such and fixed plant and machinery which has become part of a 
building or structure. The distinction will normally be tested by reference to the size and nature 
of the item in question; how, if at all, it has become attached to the building and how easily it 
could be removed without damaging the fabric of the building. 


/Commentary—Simon's Taxes C3.311. 


RI.43. (May 1993) Non-resident companies: attribution of gains to UK 
shareholders: “non-resident groups’—TCGA 1992 ss 13, 14, 171- 
174, 175(1), 178-180 


In some circumstances gains realised by non-resident companies may be attributed to sharehold- 
ers who are resident or ordinarily resident in the UK. The main provisions are in TCGA 1992 
s 13. The scope of the legislation is not quite as wide ranging as it may seem because some of the 
group. provisions which apply to UK groups for the taxation of gains—for example those 
relating to intra-group transfers—are imported for s 13 purposes from elsewhere in TCGA 1992 
(see s 14). An intra-group transfer by members of a “non-resident group” would thus be treated 
as taking place at no gain and no loss so there would be no gain on the disposal to attribute to 
UK shareholders. 

In relation to the application of the no gain/no loss rule in these circumstances [the Revenue] 
have been asked whether the words “so far as relates to corporation tax on chargeable gains” in 
TCGA 1992 s 171 limit its application to situations where the gain on the intra-group 
transaction would otherwise be within the charge to corporation tax. 

In [the Revenue’s] view the no gain/no loss rule is not limited in this way. The benefit of the rule 
is given whether the shareholder is assessable to capital gains tax or to corporation tax. A similar 
view. is also taken when considering the operation of any of the other sections referred to in 
TCGA 1992's 14. 


RI 44 (May 1993) Personal pension contributions: treatment in 
computing profits for Class 4 national insurance contributions 
Note—This Interpretation has been affirmed by legislation (SSC & BA 1992 Sch 2 para 3(2) (g)). 


Rl 45 (May. 1993) Benefits in kind: medical check-ups—TA 1988 
ss 19, 154 ; 


Note—This Interpretation has been superseded by the Employment Income Manual EIM21765. 


RI 46 (August 1993) Capital allowances: commercial know-how 
Note—This Interpretation has been superseded by the Capital Allowances Manual CA70010. 
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RI 47 (August 1993) Claims for unrelieved trading losses to be set 
against capital gains—FA 1991 s 72, TA 1988 s 380 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 48 (August 1993) Capital gains tax rates: retrospective changes 

in individuals’ liability 

Note—This Interpretation is in practice superseded by the introduction of self-assessment for individuals from 1996/97 
onwards. See now, for example, TMA 1970 Sch 1B (claims for relief involving two or more years). 


RI 49 (August 1993) Interest paid to UK branches of non-resident 
companies—TA 1988 ss 11, 349, (2)(c) 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 50 (August 1993) Release of trading debts— “hive-across” trans- 
actions 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 51 (August 1993) Self-employed lorry drivers’ overnight 
subsistence—TA 1988 s 74(1)(a) 


In considering the application of TA 1988 s 74(1)(a) to the cost of meals taken away from the 
place of business, the courts have held that no deduction is due because it cannot be said that the 
expense was incurred wholly and exclusively for the purposes of the trade since everyone must 
eat in order to live—see Caillebotte v Quinn [[1975] STC 265]. 

However [the Revenue] have long accepted reasonable claims for the cost of evening meals and 
breakfast taken in conjunction with overnight accommodation if the cost of the accommodation 
would otherwise be allowable as an expense in carrying on the trade or profession. This practice 
has received the approval of the courts, most recently in the case of Watkis v Ashford Sparkes & 
Harward [[1985] STC 415]. 

Long distance self-employed lorry drivers have therefore been able to claim a deduction for the 
reasonable cost of meals taken in conjunction with overnight accommodation. 

[The Revenue] have been asked whether this treatment can be extended to such drivers who 
spend the night in their cabs rather than take overnight accommodation. [They] have confirmed 
that it can. 

It should be emphasised that it is only “reasonable” expenses which may be allowed and the 
expenses Claimed must be supported by adequate contemporaneous records. 


Note—Reference should also be made to the Business Income Manual BIM37670. 


RI 52 (August 1993) Sums received under exclusivity agreements— 
Schedule D Case | 


Note—This Interpretation has been superseded by the Business Income Manual BIM40300. 


RI 53 (August 1993) Deep discount securities: bond pons i 
1988 Sch 4 


Note—TA 1988 Sch 4 has been repealed as part of the “loan relationships” provisions of FA 1996 Pt IV Chapter II. For 
income tax purposes, the “deep discount security” provisions are superseded by the “discounted securities” / provisions of 
FA 1996 Sch 13. This Interpretation is now considered obsolete by HMRC. t 


RI 54 (November 1993) Capital allowances—time Sg expenditure 
is incurred upUA) 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA11800. itoreproherl ete 
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RI 56 (November 1993) Expenditure by a trader on computer soft- 
ware—Schedule D Cases | and II 


Note—This Interpretation has been superseded by the Business Income Manual BIM35800. 


Rl 57 (November 1993) Bank failures—relief for losses incurred 
by depositors 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 58 (November 1993) /nterest—location of source of income 
Note—Superseded by the Savings and Investment Manual SAIM9090 et seq. 


RI 59 (November 1993) Deep discount securities issued in a foreign 
currency—Schedule D Case III 


Note—TA 1988 Sch 4 has been repealed as part of the “loan relationships” provisions of FA 1996 Pt IV Chapter II. For 
income tax purposes, the “deep discount security” provisions are superseded by the “discounted securities” provisions of 
FA 1996 Sch 13. This Interpretation is obsolete. 


RI 60 (November 1993) Deep discount securities with a maturity of 
less than 12 months—Schedule D Case III 


Note—TA 1988 Sch 4 has been repealed as part of the “loan relationships” provisions of FA 1996 Pt IV Chapter II. For 
income tax purposes, the “deep discount security” provisions are superseded by the “discounted securities” provisions of 
FA 1996 Sch 13. This Interpretation is obsolete. 


RI 61 (November 1993) Termination payments and legal costs—TA 
1988 ss 148, 188 


[The Revenue] have been asked about the tax treatment of legal costs incurred by an employee in 
a court action to recover compensation for loss of employment. On 2 September 1993 [the 
Revenue] issued a Press Release publicising an extra-statutory concession relating to such costs. 


TA 1988 s 148 charges tax under Schedule E on payments made directly or indirectly in 

connection with the termination of the holding of an office or employment. That charge is 

subject only to the very specific exemptions and reliefs which are contained in TA 1988 s 188. 

TA 1988 s 188 does not, for example, allow any deduction for legal costs which the former 

employer or office holder may incur in pursuing the former employer for wrongful dismissal 

even though any compensation which may be recovered is taxable under s 148 (see Warnett v 

Jones [1980] STC 131). 

In taking action to recover compensation for loss of an office or employment an individual may 

succeed in recovering from the former employer some or all of the costs incurred. This might be 

because he or she is successful in a court action against the former employer or because a 

settlement is reached which provides that costs be rembursed. Any payment made by way of 

recovery of costs would, in [the Revenue’s] view, be assessable to tax under s 148 in addition to 

the compensation which the former employer agreed or was obliged to pay. The effect of this is 

that the individual could have a liability to tax on a payment for legal costs even though the 

actual expense incurred is not tax-deductible. 

However [the Revenue] are prepared—in certain circumstances—not to charge tax under s 148 

on payments of costs made to (or to the order of) the former employee or office holder. 

In cases where the dispute is settled without recourse to the courts no charge will be imposed on 

payments made by the former employer— 

— direct to the former employee’s solicitor, and 

— in full or partial discharge of the solicitor’s bill of costs incurred by the employee only in 
connection with the termination of his or her employment, and 

— under a specific term in the settlement agreement providing for that payment. 

In cases where the dispute goes to court no charge will be imposed on payments of costs made 

by the former employer, even where these are made direct to the employee, in accordance with a 

court order (whether this is made following judgment or compromise of the action). 

[The Revenue] approach applies only to legal costs. It does not apply to other professional costs, 

eg accountancy fees, nor to legal costs incurred over and above the amount which the former 
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employer may pay in the circumstances mentioned. Inspectors may ask to.see documentary 
evidence in support of a claim that a payment by a former employer meets. the necessary 
requirements as outlined above. 


Concession A81—(Termination payments and legal costs). 


Rl 62 (November 1993) Relief for interest on loan to ‘acquire an 
interest in a close company 


Note—This Interpretation has been superseded by the Inspectors Manual IM3804. 


RI 63 (February 1994) Capital gains tax: allowable expenditure: 
costs of making valuations 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 64 (February 1994) Corporation tax on chargeable gains: 
degrouping charges 


We have been asked to explain our views on the accounting periods to which TCGA 1992 ss 178, 
179 apply. These provisions impose degrouping charges where a company ceases to be a member 
of a group of companies. 


There is a primary degrouping charge in s 178(3) and s 179(3). This applies where the company 
leaving the group holds an asset acquired from another group member within the previous six 
years. It also covers assets held by associated companies leaving the group, and cases where gains 
on assets have been rolled over under the rules applying to the replacement of business assets. 
There is a secondary degrouping charge, with broadly similar main conditions, ins 178(4)-(6) 
and s 179(5)-(8). This applies where, on a takeover, a company in the group taken over does not 
become a member of the new enlarged group and, within six years of acquiring the asset, that 
company ceases to be either a 75 per cent subsidiary or an effective 51 per cent subsidiary of 
companies in the new group. 


Before the capital gains legislation was consolidated in 1992 the provisions covering the primary 
and secondary degrouping charges, for accounting periods preceding pay and file, were in TA 
1970 s 278(3), (3B)(3D). There were provisions relating only to accounting periods covered by 
Pay and File in TA 1970 s 278(3A), introduced by F(No 2)A 1987 Sch 6 para 4, and in TA 1970 
s 278 (3E), introduced by FA 1989s 138. 


In the 1992 consolidation, the degrouping charge provisions for accounting periods preceding 
pay and file are in s 178. The degrouping charge provisions for accounting periods covered by 
pay and file are in s 179. The main difference between these two sets of provisions is the time any 
gain or loss is treated as arising. In s 178(3), the gain or loss arises at the time of the deemed sale 
which takes place immediately after the chargeable company acquired the asset. For cases within 
s 179(3), s 179(4) (as amended by FA 1993 s 89) provides that the gain or loss arises at the 
beginning of the accounting period in which the chargeable company leaves the group, if this 
gives a later time than the deemed sale. 
It is explicit in TCGA 1992 s 180(1) that the secondary degrouping charge in s 178(4)—(6) only 
applies before the introduction of pay and file, and that the secondary degrouping charge in 
s 179(5)}(8) only applies to accounting periods covered by pay and file. But s 180 does not 
contain an explicit rule dealing with the primary degrouping charge in s 178(3) and s 179(3). 
However we take the view that TCGA 1992 did not change the result of the pre-consolidation 
legislation. This means that— 
— for companies leaving groups in accounting periods ending before 1 October 1993, s 178 
applies and s 179 does not apply, and 
— for companies leaving groups in accounting periods ending on or after 1 October 1993, s 179 
applies and s 178 does not apply. 


RI 65 (February 1994) Recovery of tax overpaid Bye error “or mistake 


It is a condition for granting relief under TMA 1970 s 33 that the claithals demonstrates not 
only that an assessment is excessive but that it is excessive by reason cal anit error or Fustakeni ina 


return. cris} Dilioage 6 7 
Relief will not be available where the substantive point was orice in’ jadeciialablprocees of 
reaching agreement and determining the appeal under TMA 1970 s 54.0 ong 


In these circumstances the assessment for the year (even if it later proved to be: excessive) i is not 
excessive by reason of some error or mistake in the taxpayer’s return, but by sou~ dp the 
taxpayer's failure to pursue his argument through the normal appeal channels, {OMsIMUOIIE 39 
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The inspector is similarly barred (in the absence of new facts) from revisiting his side of the 
argument. The discovery cases of Cenlon Finance Co Ltd v Ellwood {(1962) 40 TC 176] and 
Scorer v Olin Energy Systems Ltd [[1985] STC 218, HL; 58 TC 592] make it clear that discovery 
assessments could not be raised. 


Statement of Practice SP 8/91—({Discovery assessments). 
Cross reference—See TMA 1970's '29 as substituted by FA 1994 s 191 (assessment where loss of tax discovered). 


¥ 66 (February 1994) Interest arising after due date for payment 
of tax 


Note—Not applicable from 1996/97 onwards under self-assessment. 


RI 67 (May 1994) Compensation for permanent cuts in milk quota 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 68 (May 1994) Milk quota—a request to practitioners 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 69 (May 1994) Reinvestment relief 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 70 (May 1994) Restrictions on setting off capital losses—time 
limits for elections 
Note—Obsolete after 27 July 1995. 


RI 71 (May 1994) Allowance of interest paid by companies with 
neither trading nor investment status 


Note—TA 1988 s 338(6) has been repealed for accounting periods ended after 31 March 1996, subject to transitional 
provisions.in.FA 1996 Sch.15, as. a consequence. ofthe loan relationships provisions in FA 1996 Pt IV Chapter I 
(ss 80-105). 


RI 72 (May 1994) Visitors to the UK—residence position for tax pur- 
poses 


A revised edition of the booklet IR 20, “Residents and non-residents—liability to tax in the 
UK”, was issued last November. This. note supplements Chapter 3 of the booklet about 
determining the residence status of certain individuals coming to the UK. 

Where an individual comes to the UK as a short-term visitor, he or she will be treated as resident 
only if visits to this country total 183 days or more in a tax year, or average 91 days or more a 
year over four years (para 3.3 of booklet IR 20 refers). From 6 April 1993 the fact that a 
short-term visitor may have accommodation in the UK available for use is no longer relevant in 
determining residence (FA 1993 s 208). 

However, an individual who comes to the UK with the intention of either living here 
permanently or remaining here for at least three years is treated as resident from the outset 
(para 3.1 of booklet IR 20 refers). Where such an intention exists, it is likely that the individual 
would be regarded as resident even where absent from the UK for part of the time—even if the 
individual were present here for less than 91 days in a particular year. 

If there was no positive intention to remain in the UK for at least three years and the individual 
has not come to the UK to work for at least two years (para 3.6 of booklet IR 20 refers), such a 
person would be treated as a short-term visitor. Alternatively, someone might have the intention 
at the outset of coming to and remaining in the UK for at least three years but subsequently 
change those plans, for example, in the first year. On the face of it, that individual would initially 
be treated as a long-term visitor and resident in the UK; but the position would be reviewed 
when the change of circumstances occurred and this might lead to a revision of residence status. 
In determining which category applies in any particular circumstances, it will be necessary to 
consider all the facts, in particular the individual’s intentions and what the normal living pattern 
will be. For example, someone might come to the UK with the intention of being based here for 
at least three years, but would nevertheless be treated as a short-term visitor if he or she intended 
to stay for less than 91 days a year on average. | 
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This could be, say, an individual previously resident in Australia who takes up a post as manage 
of a group’s European operations—a post involving work in several countries and expected t 
last for five years. He moves his wife and family to the UK. His intention from the outset is t 
spend two months of each year in the UK and the rest of his time elsewhere in Europe—eithe 
working or on holiday. In these circumstances, the visits in each year are for a, temporar 
purpose only and the individual would be treated as a short-term visitor, and not resident in th 
UK for each year where the limits in para 3.3 of booklet IR 20 were not exceeded. Of cours 
each decision depends upon its own particular facts. 


For brevity, this note does not deal with ordinary residence, but that would be a factor i 
arriving at an individual’s precise tax position. 


Commentary—Simon’'s Taxes E6.121. 


RI 73 (May 1994) Travelling and subsistence expenses—temporar 
absence from normal place of work 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 74 (August 1994) Open offer treated as a share reorganisation 


[The Revenue] have been asked for their views on when an open offer is treated as a shat 
reorganisation within TCGA 1992 s 126. An open offer is an arrangement under which 
company invites its shareholders to subscribe for shares subject to a minimum entitlement base 
on their existing shareholdings. The shareholders may also be given the opportunity to subscrib 
for shares which other shareholders do not want. This may be subject to a maximum. 


For capital gains purposes the Revenue will treat any subscription for shares, which is equal to c 
less than the shareholder’s minimum entitlement, as a share reorganisation. Any share 
subscribed for in excess of the minimum entitlement will be treated as a separate acquisition. 


Commentary—Simon's Taxes C2.1508. 


RI 75 (August 1994) Principal private residence relief 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 76 (August 1994) Charges on income—company paying annu 
ties ; 
Note—This Interpretation has been superseded by the Company Tax Manual CTM09090. 


RI 77 (August 1994) Milk quota—superlevy 


Note—This Interpretation has been superseded by the Business Income Manual BIM55340 and 55315: 


RI 78 (August 1994) Outward investment in the corporate sector 


Note—FA 1993 ss 61-66 were repealed for accounting periods ended after 31 March 1996, subject to transitional provisio! 
in FA 1996 Sch 15, as a consequence of the loan relationship provisions in FA 1996 Pt IV Chapter II (ss 80-105). 


est 
Note—This Interpretation has been superseded by the International Manual INTM574030, 574040. 


RI 79 (August 1994) Double taxation—treaty claims and loan inte: 


RI 80 (August 1994) Rent a room—accommodation for trade ¢ 
business purposes ; bert . 


Commentary—Simon's Taxes B9.111. a 
Note—This Interpretation has been superseded by PIM4002. , 


RI 81 (August 1994) Bad and doubtful debts ergo a 


Note—This Interpretation is now considered obsolete by HMRC. ceo Gams? e290) 1 
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RI 82 (August 1994) Deduction for costs of secretarial assistance 
and childcare costs 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 83 (August 1994) Motor dealers—stock valuation 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 84 (August 1994) Trading receipts of members’ golf clubs 


Note—This Interpretation has been superseded by the Business Income Manual BIM24230. 


RI 85 (August 1994) Beneficial loans—exemption for commer- 
cial loans 


Note—This Interpretation has been superseded by the Employment Income Manual EIM26158. 


RI 86 (October 1994) Capital allowances—machinery and plant fix- 
tures 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 87 (October 1994) Capital gains tax—apportionment for rollo- 
ver relief 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 88 (October 1994) Capital gains tax—meaning of machinery 


TCGA 1992 s 44(1)(c) treats all items of plant and machinery as having a predictable life of less 
than 50 years. Such assets are, therefore, treated as wasting assets. 
TCGA 1992 s 45 exempts wasting assets from capital gains tax unless they have been used in a 
business where capital allowances were, or could have been claimed. 
[The Revenue] have been asked how this affects such items as antique clocks, vintage cars etc 
which are owned privately and are not used in a business. 
The word “machinery” is not defined in TCGA 1992 so [the Revenue] give it its normal meaning. 
This includes any machine or its parts, mechanism or works. A machine is any apparatus which 
applies mechanical power. 
[The Revenue] accept that any asset which falls into one of the following categories will be 
machinery and, therefore, exempt where it is owned privately and not used in a business— 
(a) antique clocks and watches such as “Tompion” clocks; 
6) motor vehicles which are not normal private passenger vehicles (TCGA 1992 s 263). These 
include— 
— taxi cabs, 
— racing cars, 
— single seat sports cars, 
—  yans, lorries or other commercial vehicles, 
— motor cycles, scooters or motor cycle/sidecar combinations, 
— railway locomotives and tramway engines of whatever size or gauge and irrespective of 
the method of propulsion, 
— traction engines, 
(c) trawlers, fishing vessels, tankers and other vessels propelled by engines. 
[r he Revenue] do not regard vessels propelled by sail or oars as machinery. Such vessels may, 
owever, on the facts of the particular case, have a predictable life of 50 years or less. 


Commentary—Simon's Taxes C2.901. 


RI 89 (October 1994) Principal private residence relief—residences 
Occupied under licence 
Note—This Interpretation is superseded by the Capital Gains Manual CG64536-43. 
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RI 90 (October 1994) Corporation tax—company purchase scheme 


BACKGROUND 


Some UK companies have used a company purchase scheme to avoid payment of substantial 

amounts of corporation tax. In a typical case the scheme works as follows— 

— a profitable company transfers its business to another group company, Jeaving itself only 
with cash sufficient to meet its unpaid corporation tax liability; 

— the profitable company—which is now worthless—is sold for a share (typically half) of the 
unpaid tax; 

— the new owner arranges for the company to participate in transactions which allegedly 
remove the company’s corporation tax liability; A 

— the cash is extracted from the company, so that the company ends with little or no assets. 

If the tax avoidance scheme were ultimately found to be ineffective so that the company did have 

tax to pay, there would be little prospect of the Revenue securing payment because the company 

has no funds. 


In all cases seen to date the purchaser who has removed the cash has been outsidé the UK. 


THE LEGISLATION 


FA 1994 s 135 introduced TA 1988 ss 767A, 767B which seek to prevent use of the company 
purchase scheme. The broad thrust of the legislation is that it enables the Revenue to collect the 
unpaid tax from the persons who previously controlled the stripped company, or from 
companies under the control of such persons. m3 , 
In detail, if— 
(a) there is a change in ownership of a company (s 767A(1)(a)), and 
(b) corporation tax liabilities arise in respect of accounting periods beginning before the change 
of ownership and are wholly or in part unpaid (s 767A(1)(4)), and 
(c) one of the following is fulfilled — ty ¥ 
— the activities of a trade or business of the company cease or its scale becomes small.or 
negligible during the three years before the change in the ownership and there is no 
significant revival before that change (s 767A(4)); 
— the activities of a trade or business of the company cease or its scale becomes small or 
negligible after the change but under arrangements made before that change (s 767A(5)); 
— there is a major change in the nature or conduct of a trade or business-of the, company 
‘during the period of six years beginning three years before the change in ownership; 
there is a transfer of assets directly or indirectly from the company to the’person or 
persons who previously controlled it, another company which was under their control or 
a connected person; the major change is attributable to that transfer; and ‘the transfer 
occurred during the three years before the change in the ownership or after, that change 
but under arrangements made before the change (s 767A(6)) re 
then the Revenue is able to collect the unpaid. tax from those who previously controlled the 
company, or from any other company which was, at any time in the three years before the change 
in ownership, controlled by that person or persons (s 767A(1), (2)). The tax which the Revenue 
can collect in this way is limited to the unpaid corporation tax for accounting periods beginning 
before the change in ownership. Any assessment is subject to the usual right of appeal. 


PARTICULAR POINTS 


1 The Revenue’s powers extend not only to collection from those who previously controlled the 
company, but also to collection from any other company previously under the same control 
(s 767A(2)(b)). The extension to other companies previously under the same control extends the 
opportunity of collection of tax in a case in which those previously in control are non-resident. 
Such other companies may have been sold before the sale of the company which has failed to 
meet its tax liability. Anyone buying a company will want to consider Seeking an indemnity from 
the vendor in case the company purchased is faced with a liability under the new provision. 

2 It is expected that the introduction of the legislation will curtail use of the company purchase 
scheme. However, if the Revenue does have to apply the legislation, it ,will:seek to obtain the 
outstanding tax from those who previously controlled the company and from any companies 
which can be charged and which are still controlled by the vendor before lookin _to companies 
which are no longer under the vendor’s control. It is unlikely that the Revenue will have to look 
to a company which has been sold, but if it has to do so it will not seek collection under the 
legislation from a company which was sold before 30 November 1993 (Budget day). °° 

3 Section 767A(6) could apply where a target company has two or’ more trades, transfers one 
trade to another member of the vendor group prior to a change of ownership and subsequently 
fails to. pay its corporation tax liability for an accounting period beginning before the change of 
ownership. While this is possible it is unusual for a company to be carrying on;more than one 
trade for tax purposes. The legislation could also conceivably apply whi rethe. >mpany 
disposes of part of its trade or business to another group eee: a iyaiane 
introduced because of the need to counter avoidance. It is unlikely that. it. will, apply where 
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avoidance of tax is not an issue. However, if a situation does arise in which no benefit is obtained 
by the vendors of a company deriving from the non-paymentiof tax, and the vendors are unable 
to secure recompense under any indemnities or warranties held, the Revenue will have regard to 
the purpose of the legislation in deciding whether to make an assessment under s 767A. It would 
clearly be unwise for warranties and indemnities not to be sought in respect of all disposals of 
companies. Inspectors in districts will be asked to refer to Head Office any case in which the 
legislation appears to be applicable. 


4 In the second condition (s 767A(5)) the arrangements referred to are arrangements to which 
the person who had control of the target company before the change of ownership is party, or of 
which that person is aware. 


5 If, after the introduction of the legislation, the vendor makes a payment (not under s 767A) 
direct to the Revenue under a warranty with the purchaser in respect of the target company’s tax 
liability, the payment will reduce the consideration for the disposal of the shares. 


Reyenue Interpretation RI 107—Treatment of payment received under indemnity. 


RI 91 (October 1994) Farming—election for the herd basis 


Commentary—Simon's Taxes B5.153. 
Note—This Interpretation has been superseded by the Business Income Manual BIM55520. 


RI 92 (October 1994) Termination payments and legal costs— 
Concession A8&1 


APPLICATION TO ACCOUNTANCY AND OTHER PROFESSIONAL COSTS 


In Issue 9 of Tax Bulletin November 1993 (page 101) [RI 61] [the Revenue] explained the 
treatment of legal costs incurred by an employee in a court action to recover compensation for 
loss of office. A Press Release publicising the concession was issued on 2 September 1993. 


{The Revenue] have now been asked whether this concession applies to professional costs other 
than legal costs. 

[The Revenue] confirm that the concession applies only to legal costs which the employee 
recovers from the employer. (There is, of course, no question of any parallel relief for costs, legal 
or otherwise, which an employee. has to bear himself.) When the legislation under which 
termination payments are charged to tax was in its infancy, doubts were expressed as to whether 
awards of such costs by courts were within the scope of the legislation. A practice of not 
charging tax on awards of costs built up and was later extended to retmbursement of legal costs 
of a similar nature where the matter did not reach court. ([The Revenue] were subsequently 
advised that’ reimbursed costs were strictly taxable and the concession now published as 
Concession A81 is recognition that not taxing them is a departure from the statutory position.) 


The concession is not intended to allow the deduction of any unrecovered expenses which an 
employee may incur in obtaining compensation for the loss of his or her employment. They have 
never qualified for relief. Rather the object of the concession is to enable us to continue not to 
tax sums recovered in respect of' substantial expenses that may be incurred where enforcement of 
the claim through the courts has to be considered. Advice on the enforcement of a legal claim 
will properly be the province of a solicitor rather than an accountant or other professional. 
However, [the Revenue] would accept that where, exceptionally, the employee’s solicitor found it 
necessary to consult other professionals for the specific claim, the cost to the solicitor would 
represent a disbursement and would therefore, as legal costs, be within the concession. Similarly, 
if a dispute proceeded. to court [the Revenue] would accept that any part of the court 
proceedings, which included the expenses of expert professional witnesses, were legal costs and 
therefore within the concession. 


Concession A81—(Termination payments and legal costs). 


RI 93 (December 1994) Transfers of assets at undervalue to employ- 
ees or directors—disposal consideration 


Where an asset is transferred by an employer to an employee or a director in connection with the 
employment or services. TCGA 1992 s 17(1)(b) deems the consideration for the transfer to be at 
market value. For capital gains tax therefore the employer is treated as disposing of the asset at 
market value and the employee as acquiring it at that value. 

But where the consideration actually paid by the employee is less than market value the 
difference will usually be chargeable to income tax on him as a Schedule E emolument. In such 
circumstances it has been [the Revenue’s] practice, in computing any capital gains tax payable by 
the employer on the disposal; and subject to certain conditions, to take the-actual consideration 
paid, and not the market value of the asset, as the consideration for the transfer. The effect is to 
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reduce the amount of the employer’s chargeable gain. The employee continues to be regarded as 
having given market value consideration in calculating any gain on a subsequent disposal of the 
asset. 

The Schedule E and the capital gains charges that can arise on such transfers at undervalue are 
quite distinct, arising on different taxpayers and separately calculated. [The Revenue] have’ 
concluded that there are no grounds for the continuance of this concessionary practice and it is 
therefore being withdrawn. The correct statutory treatment will apply to transfers of assets on or 
after 6 April 1995. 


Commentary—Simon's Taxes C2.109. 


RI 94 (December 1994) Farming—timing issues relating to grants 
and subsidies 


The general principles for dealing with timing issues relating to grants and subsidies were set out 
in the article on arable area payments (page 108 of Tax Bulletin February 1993). 


That article did not comment on animal grants as, at that stage, [the Revenue] were awaiting 
accounting evidence. 


[The Revenue] have now received representations from accountancy bodies about the correct 
time to recognise the following animal grants/subsidies— 

— suckler cow premium scheme 

— beef special premium scheme 

— sheep annual premium scheme 

— hill livestock compensatory allowances 

— extensification payments 


After considering those representations [the Revenue] accept that, in most circumstances, correct 
accounting practice currently provides that it will be appropriate to recognise the grants listed 
above either— 

— at the end of the retention period; or 

— on receipt. 


If either of these bases is consistently used in the accounts then inspectors will accept that it is a 
valid basis for tax purposes. 


Other bases may be recognised by accountancy bodies as reflecting the correct application of 
generally accepted accounting practice to the facts in particular cases. Inspectors will accept that 
such bases are valid provided they do not violate the taxing statutes as interpreted by the courts. 


A change from the basis of recognition that is currently being used should only be made where 
the need to change outweighs the requirement that accounts should be produced on a consistent 
basis. Where such change is justified it will be dealt with in accordance with Statement of 
Practice SP 3/90, but practitioners should note that a change in accounting policy is one of the 


atTBeets in the anti-avoidance proposals in connection with the transition to current year basis 
periods. 


[The Revenue] are sometimes asked about the effect of animal grants/subsidies on valuations 
which are prepared on the basis of “deemed cost” as described in Business Economic Note 19 
section 7. Where a grant/subsidy has been taken into account in full in a particular period. then 


there is no effect on such valuations. Where a receipt has not been taken into account in a 
particular period but— 


— the grant/subsidy has been applied for; and 
— that application had a material effect on the market value of the animal, 


then the grant should be taken into account as a supplement to the market value when deemed 
cost is computed. 


Grants/subsidies which have been applied for but not recognised as income in the period 
concerned should also be taken into account in arriving at net realisable value for stock 
valuation purposes. 

Commentary—Simon's Taxes B5.108. 

Statement of Practice SP 3/90—(Stocks and long-term contracts). 


RI 96 (December 1994) Trading loss reliet—late claims — 


[The Revenue] have been asked to explain how [they] respond to taxpayers who seek loss relief 
under TA 1988 ss 380, 381 outside the statutory time fimits. me Ais 


Claims to relief under s 380(1), (2) and s 381 have to be made within two yeats:(extended>by 
a regulations for Lloyd’s underwriters), except where TMA 1970 ss 36(3), 43(2) or 43A 
apply. 1b Seles pin: ybuary 
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For s 380(2) claims, the normal time limit expires two years after the year for which relief is 
claimed; otherwise, it expires two years after the year of loss. For example, where a loss was 
sustained in 1993-94, any claims under ss 380(1) or 381 should be made by 5 April 1996; any 
claim under s 380(2) by 5 April 1997. 


There is no provision in the Taxes Acts enabling claims to be admitted outside these time limits 

and the Board is unable to accept late claims as such. It is, however, prepared, in certain 

circumstances, to exercise its general powers of care and management under TMA 1970s 1 to 
grant such relief as would have been due if the claim had been made within time. These 
circumstances were set out by the then Financial Secretary to the Treasury (John Moore MP) in 

a written reply to a Parliamentary Question on 10 December 1985. Broadly, they are where the 

taxpayer or agent— 

— has been misled by some relevant and uncorrected error on the part of the Revenue; 

— had made an informal claim within the time limit which fell short of a clear and 
unambiguous statement of what was being claimed but which he or she reasonably believed 
was an acceptable claim, and the need to formalise the claim was not, within the time limit, 
pointed out by the Revenue; or 

— had shea been prevented from making an in-date claim for reasons beyond his or her 
control. 


yAll the other conditions for relief will, of course, still need to be satisfied; and the late claim must 
have been made within a reasonable period (not normally more than three months) after the 
expiry of the excuse. 


What constitutes acceptable reasons for late claims will depend upon the facts of each individual 
case. However, there are a number of common explanations which the Revenue do not normally 
accept as falling within these criteria. These include— 

— Delay in preparing the accounts disclosing the loss, unless the delay is itself outside the 
control of the taxpayer or his agent. Past delays will not be regarded as reasonable excuses 
even where efforts are being made to bring matters up to date. 

— Delay by the Revenue agreeing the accounts. (But it should be noted that a valid claim can 
be made before the accounts have been either submitted or agreed. A valid claim must state 
the source of the loss, the year of loss and either the year of claim or the precise statutory 
provision under which relief is claimed, eg ss 380(1), 381, etc.) 

— Misunderstandings between taxpayers and their agents, and failures to pass information 

between each other. 

— Oversight or neglect by current or previous agents. 

— Ignorance of the statutory time limits. 

— Deliberate decisions to delay the making of the claim because it was unclear when the time 

limit expired whether the claim was advantageous. 


Where a taxpayer or agent believes he or she is entitled to the benefit of this practice, a late claim 
should be made to the local tax inspector explaining why it was not made within the statutory 
time limit. 

There is no statutory right of appeal against the Revenue’s application of this practice but any 
taxpayer who disputes the decision of a local office can ask for it to be reviewed by the District 
Inspector or the Controller of the Executive Office concerned. 


Note—Both the years for which relief may be claimed under TA 1988 s 380 and the time limits under s 380 and s 381 are 
amended from 1996/97 under self-assessment. 


RI 97 (December 1994) Relief for trading losses and losses on 
unquoted shares—transition to new rules 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 98 (December 1994) Formulae to compute stock provisions and 
write downs 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 99 (December 1994) Expenses rule—allowable business travel 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 100 (February 1995) Relief for maintenance payments under FA 
1988 s 38 


Note—This Interpretation is now considered obsolete by HMRC. 
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RI 102 (February 1995) Californian tax—tax credit relief 


Commentary—Simon’s Taxes F1.515; F2.102. j t ; 
Note—This Interpretation has been superseded by the Double Taxation Relief Manual DT19855. 


RI 103 (February 1995) Redundancy payments and provisions— 
Schedule D Cases | and II 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 104 (February 1995) Qualifying indexed securities 


Note—FA 1989 Sch 11 has been repealed as part of the “loan relationships” provisions of FA 1996 Pt IV Chapter II. For 
income tax purposes, the “deep gain” provisions are superseded by the “discounted securities” provisions of FA 1996 
Sch 13. 


RI 105 (February 1995) Travelling expenses of directors and employ- 
ees earning £8,500 a year or more—Concession A4 


Commentary—Simon's Taxes E4.710. 
Concession A4—{ Travelling expenses of directors and employees earning £8,500 a year or- more). 
Note—This Interpretation is now considered obsolete by HMRC. 


RI 106 (April 1995) Capital allowances—meaning of colony 


Note—This Interpretation has been superseded by the Capital Allowances. Manual CA25230. 
Commentary—Simon's Taxes B3.353. 


RI 107 (April 1995) Corporation tax: company purchase scheme 


Tax Bulletin Issue 13 (October 1994) [RI 90] contained an article on the new legislation at TA 
1988 ss 767A and 767B which seek to prevent use of the company purchase scheme. 

In the article [the Revenue] said it would be unwise for warranties and indemnities not to be 
sought in respect of all disposals of companies. Such an indemnity would supplement the 
statutory right of recovery given by s 767B(2), which provides that any person making a 
payment on an assessment under s 767A shall be entitled to recover an amount equal to the 
payment from the taxpayer company. 

Concern has been expressed about the treatment of the payment received from the purchaser 
(under a contractual indemnity) or from the taxpayer company (under s 767B(2)). Depending on 
which company is assessed by the Revenue, the payment could be made either to the vendor or 
to a member of the vendor’s group (ie companies within s,767A(2)). 

[The Revenue] can confirm that in these circumstances there would not be a charge to tax on the 
recipient of the payment made under an indemnity or under s 767B(2). 

Commentary—Simon's Taxes D6.107. 


RI 108 (April 1995) Interest rates and currency swaps: reduced 
importance of Concession C17 pais agh gh 


Note—This Interpretation is now considered obsolete by HMRC; Concession C17 is regarded as obsolescent because the 
number of people able to benefit from it is decreasing. 


RI 109 (April 1995) VAT repayments received by sports clubs ra 


Note—This Interpretation has been superseded by the Business Income Manual-BIM31610.» - 


+ 


RI 111 (April 1995) Interest relief: provision of certificates of interest 
paid to borrowers inte ek 


Under TA 1988 s 353, claims may be made for relief for certain types of loan interest, and TA 
1988 s 366(1) requires the borrower, when making such a claim, to provide a written statement 
from the lender with certain details about the loan. 


% 1 (ADDI wic ‘call’ yi + j 
The details the lender has to provide are— Thin suid 4) hy Bech fa 
— the date the debt was incurred, “0h QUI 
— the amount of the debt when incurred, 7 2 wan ef nolePagistal eid T—s104 
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~ the interest paid in the year of assessment for which the claim is made, and 

— the name and address of the debtor. 

TA 1988 s 366(2) allows the borrower to ask the lender to supply these details where relief under 
TA 1988 s 353 is being claimed. It should be noted that the requirement to supply a certificate of 
interest paid applies only where relief for the interest is being claimed under TA 1988 s 353. For 
lenders other than building societies and local authorities, the Revenue currently provides two 
pipes of form which a lender can use to furnish these details to a borrower who is making such 
a claim. 


LOANS FROM BUILDING SOCIETIES AND LOCAL AUTHORITIES 


The requirements set out in TA 1988 s 366 for making claims under TA 1988 s 353 do not apply 
where interest is paid to building societies or local authorities, as the arrangements for providing 
details of interest paid to these concerns are different. 


OTHER LENDERS 


For other lenders, the form to be used depends on whether or not they are banks. For lenders 
other than banks, form 38E~—1(1988) can be used to provide the borrower with the relevant 
details. This form is available on request from the Inspector that deals with the lender’s tax 
‘affairs. The lender certifies the details set out above, and before signing and sending the form to 
the Revenue, the borrower is asked to state the purpose for which the loan was used. 


BANK LOANS 


For bank loans, form 38E—2(1988) can be used. As well as asking the borrower for the purpose 
of the loan, this form also asks the bank to certify that the interest is on a loan other than an 
overdraft (since relief under TA 1988 s 353 cannot be claimed for interest on an overdraft). This 
form is supplied centrally by the Revenue, direct to all recognised banks. As the reference to 
overdrafts is generally applicable only in the context of banks, forms 38E-2 are not made 
available to non-bank lenders. 


ALTERNATIVE FORMS 


The forms provided by the Revenue do not have to be used, so long as the lender provides in 
writing the details set out above. Where lenders are in any doubt as to the suitability of their 
proposed form, they should contact the Inspector who deals with their tax affairs. 


MORTGAGES WITH MIRAS LENDERS 


Borrowers eligible for Mortgage Interest Relief At Source (MIRAS) get relief by paying over the 
het amount of interest to the lender. Building societies provide interest details centrally to the 
Revenue and borrowers need only enter details of the lender and account/roll number on their 
tax return. In other cases, borrowers should ask for Certificates of Interest paid, form MIRAS 5, 
only if they have not been given tax relief at source on all their qualifying interest payments. 
For deferred interest/low start mortgages, which operate outside the MIRAS arrangements, 
special substitute Certificates should be used which show— 

— gross interest due in the year, 

— gross interest paid in the year, 

— amount of the initial advance, 

— balance outstanding at the end of the year. 


Rl 112 (April 1995) Schedule E: relocation packages—Conces- 
sion A85 


BACKGROUND 

On 27 April 1994 [the Revenue] published Concession A85. 

This has particular relevance to the guaranteed selling price schemes (GSP schemes) that 
employers, who are making a job related house move, to dispose of their existing homes. The 
background to this extra-statutory concession was explained more fully in Tax Bulletin Issue 11 
(May. 1994). 

If the employee is a director or employee within TA 1988 Part V Chapter II, [the Revenue] take 
the view that the GSP scheme is a facility within the meaning of “benefits and facilities” in TA 
1988 s 154(2). Tax is charged on an amount equal to the cash equivalent of such a facility. The 
cash equivalent of any facility or benefit is its cost less any amount made good by the employee. 
The cost of the benefit is the expense incurred in or in connection with its provision. 

A strict application of the law would mean that an employee, whose property was purchased 
through a GSP scheme, could be taxable on the costs incurred by the employer or relocation 
company as purchaser of the property. Concession A85 was introduced to avoid that result. 
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Concession A85 works by providing a concessionary method of calculating the cash equivalent 
of the benefit which arises when an employee transfers an asset in circumstances in which TA 
1988 s 154 applies. 
In those circumstances, Concession A85 provides that “the cost for the purposes of the cash 
equivalent (TA 1988 s 156) will be taken as— 
— the price paid for the asset by the purchaser and any other valuable consideration given for 
it; plus ; 
- i costs which would normally be met by a vendor but are borne by someone other than 
the employee. 
Other costs incurred by the person(s) providing the benefit in connection with the transfer will 
be ignored.” 
Since [the Revenue] announced Concession A85, concerns have been raised about potential 
differences in the tax treatment of employees whose homes are purchased by their employers 
using GSP schemes in Scotland. This is because under Scottish property law, beneficial interest 
passes at a later point in a property transaction as compared with the rest of the UK. 
Commonly GSP schemes involve the exchange of contracts on the property between the 
employee and either the employer or the relocation company. The property is then sold on to a 
third party without title to that property being taken by the employer or relocation company. In 
that way only the third party purchaser incurs liability to stamp duty. In England and Wales, 
beneficial interest in the property passes on the exchange of contracts. The most recent Scottish 
case on the subject indicates that beneficial interest does not pass until the purchaser records 
their title to the property. So it would not be possible to transfer beneficial interest in Scotland 
without incurring stamp duty on the transaction. 


PREVIOUS VIEW 


[The Revenue’s] original view was that the transfer of beneficial interest has to be taken into 
account in looking at the tax treatment of GSP schemes. There are two reasons why this might 
be relevant. 


First, because [the Revenue] have to decide on the tax treatment of the GSP scheme sale 
proceedings. [They] took the view that if the beneficial interest in a property had not passed to 
the employer or relocation company at the time the employee received the GSP scheme proceeds, 
these would represent, not the sale proceeds of the property, but a beneficial loan. In these 
circumstances the benefit received by the employee would not be taxable under TA 1988 s 154 
but under TA 1988 s 160. As a result, the concessionary basis of calculating the cash equivalent 
of a TA 1988 s 154 benefit, set out in Concession A85, would not apply. 


Second, [the Revenue] need to be able to identify the point at which the benefit to the employee 
arising from the transfer of the property ends. This is so [they] can measure the cost of the 
benefit to the person who provides it. [They] took the view that the transfer of beneficial interest 
marked that point. 


CURRENT VIEW 


[The Revenue] have looked again at [their] interpretation of the law in this area. This has led 
[them] to change [their] view of the significance of the transfer of beneficial interest. [They] now 
think that the payment of the GSP scheme proceeds prior to the transfer of the beneficial 
interest does not necessarily constitute the provision of a beneficial loan, provided that the 
beneficial interest in the property is eventually transferred by the employee, and the contract 
between the employee and the employer or relocation company is one of sale and not of loan. 


Accordingly, for the purposes of applying Concession A85, [the Revenue] will not regard the 
transfer of beneficial interest as the point at which the benefit ends. Instead [they] shall look at 
the point at which the benefit arising from the transfer of the property ends and consider this as 


a question of fact. The facts of each case may of course vary, but [they] shall accept that the 
benefit has come to an end when— 


(a) the employee has entered into a binding contract to dispose of the property; and 
(b) the employee has permanently surrendered possession of the property in accordance with 
the contract; and 


(c) the sale proceeds have been paid in full or in part. 


Because it is the facility given to employees to transfer their homes to their employer or a 
relocation company which comes within the terms of TA 1988 s 154, only costs incurred in 
connection with that transfer are covered by the concession, Costs incurred by an employer or 
relocation company in connection with a subsequent sale to a third party are not taxable on the 
employee under TA 1988 s 154 and so are not within the concession. rePtA eye | 


Concession A835 itself has not changed. Employers’ ancillary costs incurred in providing the 
benefit remain within the concession. Those costs incurred after the benefit has come to an end 
are not taxable on the employee anyway. The significance of [the Revenue’s] revised view is that 
cases, typically in Scotland, where the GSP is paid to the employee before the transfer of the 
beneficial interest may now come within the terms of Concession A835. Bdowg. es Yasar 
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[Their] revised interpretation will apply from 6 April 1995 and for all earlier cases where tax 
liability has not yet been agreed. 

Commentary—Simon's Taxes E4.613. 

Concession A85—Transfers of assets by employees and directors to employers and others (now obsolete). 


RI 113 (June 1995) Foreign exchange and financial instruments: 
currency contracts—transitional rules 


Note—This Interpretation is now considered obsolete by HMRC, 


RI 114 (June 1995) Foreign exchange and financial instruments: 
grandfathering and other elections 


Note—This Interpretation is now considered obsolete by HMRC, 


Rl 115 (June 1995) Loss relief: cessation adjustments—Conces- 
sion A&8& 


Note—Concession A88 was declared obsolete by the Revenue in 1998. 


RI 116 (June 1995) Schedule D Case |: franchise payments 


Note—This Interpretation has been superseded by the Business Income Manual BIM57620. 


RI 117 (June 1995) Schedule D Case !: pre-trading expenditure 


Note—This Interpretation has been superseded by the Business Income Manual BIM46351 and BIM46355. 


RI 118 (June 1995) Unapproved retirement benefit schemes 


Note—This Interpretation has been superseded by the Business Income Manual BIM46015, 
Commentary—Simon's Taxes £7,256. 


RI 119 (August 1995) Capital gains tax: private residence relief— 
garden or grounds 


TCGA 1992 s 222(1)(») provides for relief on the disposal of, or of an interest in, land which an 
individual has for his own occupation and enjoyment with his residence as its garden or grounds 
up to the permitted area. 

The purpose of this article is to set out the Revenue’s interpretation of this section following 
comment on a recent Special Commissioner’s decision in the case of Wakeling v Maidment, now 
correctly named Wakeling v Pearce [[1995] STC (SCD) 96]. Mrs Wakeling succeeded in her 
appeals but the Revenue have decided not to test the matter in the High Court due to her 
particular circumstances. The facts of the case and the decision do not affect the Revenue’s 
interpretation of this section. 

To qualify for private residence relief, the land must meet certain conditions at the date on which 
it is disposed of. The words “land which he has for his own occupation and enjoyment with that 
residence as its garden or grounds” in s 222(1)(b) make this clear. They contrast with s 222(1)(a) 
which applies to a dwelling house, “which is, or has at any time in his period of ownership been 
his only or main residence” and thus looks both at the present and the past. This difference in 
interpretation was confirmed in the case of Varty v Lynes [[1976] STC S08 Ch D}. The use of the 
land other than that at the date of disposal is therefore irrelevant. 

The conditions to be met are 

—~ jt must be land which the owner has for occupation and enjoyment with the residence; 

~ it must be the garden or grounds of the residence; 

— the area of land must not exceed the permitted area. 

However, this does not mean that land which meets these conditions necessarily qualifies fully 
for relief. TCGA 1992 s 222(1)() determines land which may qualify, whilst the amount of relief 
is then determined by TCGA 1992 s 223, 

It is for the inspector to agree whether land can be regarded as occupied and enjoyed with the 
residence as its garden or grounds. The determination of what constitutes the permitted area, if 
over 0:5 of a hectare, (for disposals prior to 19 March 1991, one acre), rests with the District 
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Valuer. (The procedures relating to the determination of the permitted area were reported in 
detail in Tax Bulletin Issue 2 (February 1992) [p 10].) 
The phrase “occupation and enjoyment” is understood by reference to the legal meaning of the 
words used. Occupation means possession of the land while enjoyment means possession 
without contested claims from third parties. 
The phrase “garden or grounds” is not defined in the statute, nor is there judicial authority. The 
words must carry their everyday meaning and whether a piece of land can-be regarded as the 
garden or grounds of a residence is a question of fact. weal 
The word “garden” is taken to mean an enclosed piece of ground devoted to the cultivation of 
flowers, fruit or vegetables. The word “grounds” extends this and makes it more difficult to 
define. A useful dictionary definition of grounds is— 

“Enclosed land surrounding or attached to a dwellinghouse or other building serving chiefly 

for ornament or recreation”. 
In general, the Revenue accepts that land surrounding the residence and in the same ownership is 
the grounds of the residence, unless it is used for some other purpose. The Revenue would not 
regard land used for agriculture, commercial woodlands, trade or business as part of the garden 
or grounds. Also, land which has been fenced off from the residence to be sold for development 
is excluded. Land which has traditionally been part of the grounds of the residence but which, at 
the date of sale, is unused or overgrown is not excluded, nor are paddocks or orchards if there is 
no significant business use. Included in the definition is land which has a building on it, provided 
the building is not let or in use for a business, and also land which is not used exclusively for 
recreational purposes. For example, the owner-occupier of a guest house may allow guests to use 
the garden. The land would still qualify for relief providing the other conditions are satisfied. 
Disposal of land which is physically separated from the residence may cause problems. The 
Revenue does not accept that land is garden or grounds merely if it is in the same.ownership as 
the residence and is used as a garden. However, land which can be shown objectively, on the 
facts, to be naturally and traditionally the garden of the residence, so that it would normally be 
offered to a prospective purchaser as part of the residence, will be accepted. An example of this 
is where, as in some villages, it is common for a garden to be across the street from the residence. 
The separation itself would not be regarded as a reason for denying relief. 


It must be stressed that these cases will be rare and if land is separated from the residence by 
other land which is not in the same ownership as the residence, it will usually not be part of the 
garden or grounds. For example, land bought some distance from the residence due to an 
inadequate garden at the residence and which is cultivated and regarded, as part of the garden 
will not qualify for relief. 


Commentary—Simon's Taxes C2.1302. 


RI 120 (August 1995) Enterprise investment scheme: qualifying 
trades (Section 297 ICTA 1988) . 


For the purposes of the enterprise investment scheme (EIS), the requirements which a trade 
must meet if it is to be a qualifying trade are set out at TA 1988 s 297. TA 1988 s 297(2) provides 
that the trade must not consist of any of the various activities listed in that subs, neither may 
such activities, taken together, form a substantial part of the whole trade (these activities will be 
referred to below as “excluded activities”). In order to decide whether a particular trade is a 
qualifying trade, it is therefore necessary to ascertain whether it includes any excluded activities. 


This article focuses on the three types of excluded activity listed in TA 1988 s 297(2)(e)—leasing. 
receiving royalties and receiving licence fees. The article applies equally for the purposes of the 
corporate venturing scheme, enterprise management incentives and the venture capital trust 
scheme, for which the corresponding rules are found in FA 2000 Sch 15 paras 25, 26, FA 2000 
Sch 14 paras 18, 19 and TA 1988 Sch 28B para 4, respectively. pen 


LEASING 


This is defined in the statute as including letting ships on charter (though this exclusion is 
subject to an exception, which is set out in TA 1988 s 29) and letting other assets on hire. It thus 
covers any trading activity which consists in allowing the customer the use of the trader’s 
property. Examples are television rental, video hire and the provision of self-storage warehous- 
ing facilities. It applies where, subject to reasonable conditions imposed by the trader, the 
customer is free to use the property for the purpose for which'it is intended. ~~ 
One area which has been found to give rise to difficulty is what is, and what is not, car hire. The 
question to be considered here is whether the person using the car is the company or the 
company's customer. On the one hand the company may itself use the car to provide a 
transportation service for customers. On the other hand the company may provide the car to the 
customer as a transportation facility, for use by the customer. The latter activity constitutes hire 
of an asset. A taxi service is likely to be a transportation’service: By contrast, what is offered by 
a company providing chauffeured car hire is likely to be a ‘transportation facility; the fact’ that 
the customer is not personally driving the car does not mean that that person isnot ‘the person 
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using the car. But what is important is not the label “taxi service” or “chauffeured car hire” but 
the true nature of the contract between the parties. 


RECEIVING ROYALTIES AND LICENCE FEES 


Royalties or licence fees will be received where property rights of certain kinds are exploited by 
granting permission to others to make use of that property. But’ there will be cases where, 
although the “sales” are made under licence, the receipts are nevertheless consideration for the 
supply of goods—for example, the retailing of CDs. 

Where there is an activity of receiving royalties or licence fees there is one exception to the 
general exclusion. This is set out for the EIS at TA 1988 s 297(4)-(5C), as enacted by FA 2000. It 
applies, broadly speaking, in certain cases where the receipts are attributable to the exploitation 
of assets such as intellectual property which have been created by the company itself or a group 
company. 


LICENCE FEES 


Licences may be granted as a means of exploiting an interest in land. But in some situations the 
grant of the licence is merely incidental to an activity of supplying services. In such cases it is 
considered that TA 1988 s 297(2)(e) is not in point; for example, what the proprietor of a cinema 
offers in return for payment for a ticket, is not just to admit the customer and provide a seat but 
to show a film. 

This principle can be illustrated by looking at activities concerned with the provision of sports 
and leisure facilities. At one extreme, a simple activity of making sports facilities available to the 
general public, with no provision of services, would consist of little more than charging a fee in 
return for the right to use property. This would be an activity of receiving licence fees. But such 
a situation would be exceptional. A more commonly encountered activity might be operating a 
health club which provides a high level of services, including active supervision and advice from 
qualified staff. Here the licence to enter the premises and use the equipment would be merely 
incidental. 

In some cases where fees for admission are received, while is no direct provision of services to 
customers, continuous work is required to keep the property in a fit state for use by them. The 
main question to be considered in any such case is the extent to which the fees relate to the cost 
of such work. 


Commentary—Simon's Taxes E3.119, E3.126, E3.133. 
Note—This Interpretation was updated in August 2001. 


RI 122 (August 1995) Schedule A: basis periods—partnerships 


Note—This Interpretation was relevant for 1995-96 and 1996-97 only. 


RI 123 (August 1995) Schedule D Case |: change of accounting 
date—transition to current year basis 


Note—This Interpretation summarised the Revenue’s views on the practice to be adopted when considering a case in which 
a basis period for 1995/96 (or earlier) had to be determined by reference to an account ending in 1995/96, 


RI 124 (August 1995) Venture capital trusts—funding of manage- 
ment buy-outs 


A venture capital trust (VCT) must, broadly within three years of being provisionally approved 
by the Revenue, have at least 70 per cent by value of its investments represented by qualifying 
holdings. These are shares or securities specifically issued to the VCT by companies which satisfy 
the conditions of TA 1988 Sch 28B, as introduced by FA 1995 s 70. 

[The Revenue] have been asked in what circumstances it is possible for an acquisition of shares 
or securities in a company, which is to be used in a management buy-out, to give rise to a 
qualifying holding. ‘ 


THE TAX LAW RELEVANT TO BUY-OUTS 

There are no provisions in the VCT legislation which relate specifically to management buy-outs. 

However, among the various requirements set out in TA 1988 Sch 28B, there are two which are 

of special relevance to buy-outs generally and management buy-outs in particular. They are 

— the company issuing shares or securities to a VCT (or, in the case where that company is a 
holding company, a subsidiary of that company) must be carrying on a trade or else 
preparing to carry ona trade (TA 1988 Sch 28B para 3); and 
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— the money raised by the issue of shares or securities to a VCT must be employed for the 
purposes of the trade (which include the purpose of preparing to carry on the trade). 

(TA 1988 Sch 28B para 6.) 

One effect of these requirements is that it is not possible for the company issuing the shares or 

securities to the VCT merely to acquire shares with limited liability; rather it must bear the full 

risks of carrying on the trade. 


THE TAX CONSEQUENCES FOR BUY-OUTS 
There are many ways in which a buy-out might be organised. In any particular case it will be the 
facts which determine whether the arrangements satisfy the requirements of TA 1988 Sch 28B. 
This article considers three basic outline scenarios. These are where a company is formed to 
acquire— 
— a trade; 

another company and its trade; or 
— a holding company with a number of trading subsidiaries; 
and the funds obtained from the VCT are used by the company specifically to purchase the 
trade, company or group. 
In the first scenario, [the Revenue] will usually accept that the application of the funds to 
purchase the trade satisfies the requirement that the funds are employed for the purposes of the 
trade. 
The second scenario will often come about as the result of a refusal by the existing owners to sell 
the trade without selling the company. [The Revenue’s] view is that, where shares are purchased, 
the money cannot normally be said to be employed for the purposes of a trade—rather it is 
employed in the making of an investment. 
However, if the trade is hived up to the acquiring company, leaving the acquired company as a 
dormant subsidiary, as soon as possible after the acquisition, [the Revenue] will usually accept 
that the funds have been employed for the purposes of the trade. 
In the third scenario, if all of the activities of the holding company and of all of its subsidiaries 
are hived up to the acquiring company, [the Revenue] will usually accept that the funds have been 
employed for the purposes of the trade. To the extent that the trades are not hived up to the 
acquiring company, [the Revenue] consider the acquisition of the group is the making of an 
investment and not all the funds provided by the VCT are employed for the purposes of a trade 


or trades. Therefore, under TA 1988 Sch 28B para 1(3) only part of the holding is a qualifying 
holding. 


RI 125 (August 1995) Tax credit relief—South African secondary tax 
on companies 


Note—This Interpretation has been superseded by the Double Taxation Relief Manual DT17351(b) onwards. 


RI 126 (October 1995) Corporation tax: investment companies 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 128 (October 1995) Schedule D Case |: video tapes acquired 
for rental 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 129 (October 1995) Schedule D Case |: timing of VAT refunds 
to opticians 


Note—This Interpretation has been superseded by the Business Income Manual BIM80715 et seq. 


RI 130 (October 1995) Schedule D Case |: post-cessation business 
expenses—new relief ye A 


Note—This Interpretation has been superseded by the Business Income Manual BIM80715 et seq. iat 
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RI 131 (October 1995) Schedule E: employees’ liability and indem- 
nity relief 


Note—This Interpretation has been superseded by the Employment Income Manual EIM30500. 


RI 132 (October 1995) Special Commissioners—publication of deci- 
SIONS 

Following the introduction of procedural rules for both the Special and the General Commis- 
sioners from | September 1994 (SI 1994/1811, SI 1994/1812), the Special Commissioners are 
now publishing their decisions (for appeals where the notice of the hearing was given on or after 
I September 1994). The decisions will be anonymised if necessary, where the hearing, or part of 
it, was in private. 

It is the Revenue’s view that— 


— these decisions do not create any legally binding precedent but the conclusions reached may 
be relevant in other cases, particularly if no appeal is made to a higher court against their 
decision; 

-- where a decision is or may be the subject of an appeal to the High Court, it will not be 
appropriate to enter into any discussion of it in other cases pending the possible appeal. 


The Special Commissioners have indicated that they will expect, in future, to have their attention 
drawn in appropriate cases, to any of their previous published decisions which are relevant (but 
not to unpublished decisions), where that decision has not been superseded by that of a higher 
court. In a practice note issued by the presiding Special Commissioner, His Honour Stephen 
Oliver, QC, indicated how the Commissioners will expect previous decisions to be cited. 
Decisions should be cited using the decision number preceded by the year in which the decision 
was released (the example used in the practice note was Aproline Ltd v Littlejohn [[1995] STC 
(SCD) 201]. 

The full text of any decision may be obtained on application from the Office of the Special 
Commissioners, 15—19 Bedford Avenue, London WC1B 3AS, on payment of the appropriate fee; 
it is also possible to subscribe to receive copies of all the decisions. The Revenue will not be 
publishing the decisions in tax leaflets or the reports of tax cases. A summarised version of 
decisions of general interest or application is being made available to inspectors. 


Commentary—Simon’s Taxes A3.517. 
Regulations—Special Commissioners (Jurisdiction and Procedure) Regulations, SI 1994/1811 reg 20. 


RI 133 (December 1995) Capital gains tax: reinvestment relief 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 134 (December 1995) Capital gains tax: retirement relief— 
definition of personal company 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 135 (December 1995) Schedule A: transitional proposals 


Note—This Interpretation is obsolete from 1996-97. 


Rl 136 (December 1995) Schedule D Case |: changes of accounting 
date—transition to current year assessing 


Note—This Interpretation is obsolete. 


RI 137 (December 1995) Schedule A:  partnerships—self- 
assessment 
Note—This Interpretation is superseded by the Enquiry Manual EM7002. 


RI 138 (February 1996) Exchange gains and _ losses— 
transitional provisions 


Note—This Interpretation is now considered obsolete by HMRC. 
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RI 139 (February 1996) Farmer's averaging and the transition to 


self-assessment 
Note—This Interpretation has been superseded by the Business Income Manual BIM73120 and 73125. 


Rl 140 (February 1996) Record-keeping equipment 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 141 (February 1996) Basis periods: partnerships with ancillary 
letting income—transition to new Schedule A 


Notes—This Interpretation is not relevant for 1997/98 and later years. 


RI 142 (February 1996) Acquisition of new businesses 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 145 (April 1996) Compensation payable to agricultural and busi- 
ness tenants 


CAPITAL GAINS TAX—COMPENSATION PAYABLE TO AGRICULTURAL AND 
BUSINESS TENANTS—AGRICULTURAL HOLDINGS ACT 1986 

S 60—AGRICULTURAL TENANCIES ACT 1995 SS 16—LANDLORD. AND 
TENANT ACT 1954 S 37 


This article sets out [the Revenue’s] current views on the capital gains tax treatment of 
compensation payable to agricultural tenants under the Agricultural Holdings Act 1986 or 
under the Agricultural Tenancies Act 1995, and to business tenants under the Landlord and 
Tenant Act 1954. 


Following Davis v Powell STC [1977] 32, compensation payable under the Agricultural Holdings 
Act 1986 s 60 to a tenant who quits his or her holding in consequence of a notice to quit is not 
chargeable to capital gains tax. [The Revenue] have, however, previously taken the view that 
where a tenant did not serve out the period of notice, following the receipt of a notice to’ quit, 
and instead entered into a surrender agreement with the landlord, then the surrender agreement 
broke the chain of causation, so that the tenant was not quitting in consequence of the notice to 
quit, but in consequence of the surrender agreement. It was [the Revenue’s] view that as a result, 
any payment made by the landlord was not statutory compensation payable under the 
Agricultural Holdings Act 1986 s 60 and that the whole of any such payment was therefore 
chargeable to capital gains tax. 


This point was tested before the Special Commissioners in two appeals heard in 1995. Davis v 
Henderson [1995] STC (SCD) 308 and Pritchard v Purves [1995] STC (SCD) 316. In both cases a 
notice to quit had been issued by the landlord under the Agricultural Holdings Act 1986 s 25 
and subsequently, the tenants quit their holdings before the expiry of the period of notice in 
return for payments made by their landlords under a surrender agreement. The Special 
Commissioners held that in both cases the tenants had quit their holdings in consequence of the 
notice to quit and that part or all of the payments made by the landlords in each case was 
accordingly statutory compensation payable under the Agricultural Holdings Act 1986 s 60 and 
not chargeable to capital gains tax. 


[The Revenue] have now decided not to appeal against these decisions. In future [they] will accept 
that where a tenant receives a genuine notice to quit issued by the landlord under: the 
Agricultural Holdings Act 1986 s 25 and then enters into a surrender agreement, any of the 
payments made by the landlord under the terms of the surrender agreement which relate to 
compensation payable under the Agricultural Holdings Act 1986 s 60 will not be chargeable to 
capital gains tax. This does not mean that all of the payments made under a surrender 
agreement in these circumstances will be exempt from capital gains tax, but.only the amount that 
represents the statutory compensation payable. [The Revenue] will continue to seek to tax any 
amount that is not genuine statutory compensation. An example is where the notice to quit was 
issued after negotiations for a surrender had already begun and where the notice to quit was not 
the real cause of the termination of the tenancy. In such a case the whole of the surrender 
payment would be chargeable. 


[The Revenue] also accept that the decision in Davis v Powell applies to compensation ‘received 
for tenants’ improvements under the Agricultural Holdings Act 1 g alae under the 
Agricultural Tenancies Act 1995 s 16 and that such compensation is e if apital gains 
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Following the Special Commissioners’ decisions above, [The Revenue] have also reviewed [their] 
approach to compensation: received by business tenants under the Landlord and Tenant 
Act 1954 s 37. [The Revenue] will now accept that a surrender of the tenancy before it comes to 
an end does not prevent a tenant from being entitled to such compensation if the grounds for 
entitlement are otherwise met. 


Commentary—Simon’s Taxes C1.319. 


RI 146 (April 1996) Foreign income dividends 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 147 (April 1996) Pay and file: interest on repayments resulting 
from relief carry-backs 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 148 (April 1996) Enterprise investment scheme: raising money for 
qualifying business activities 


ENTERPRISE INVESTMENT SCHEME—RAISING MONEY FOR QUALIFYING 
BUSINESS ACTIVITIES—TA 1988 SS 289, 312 


The provisions of the enterprise investment scheme apply where a company. issues shares in 
order to raise money for the purpose of a qualifying business activity and the money raised is 
employed for that purpose. The phrase “qualifying business activity” is defined in TA 1988 
s 289(2); briefly, it covers carrying on a trade (or preparing to do so), carrying on research and 
development and carrying on oil exploration. 

Where a company raises money partly for the activity of preparing to carry on a trade and partly 
for the subsequent carrying on of that trade, [the Revenue] regard that as a single qualifying 
business activity. But a company may wish to issue shares to raise money for more than one 
qualifying business activity—for example, for two trades carried on by different subsidiaries, or 
for a trade carried on by one subsidiary and research and development carried on by another. 
[The Revenue] accept that the rules allow this. The purpose of this article is to explain the 
practical consequences of it. 

When providing a statement under TA 1988 s 306(3) on form EIS 1, a company is required to 
state the nature of the qualifying business activity for which the money has been raised. If it has 
raised money for more than one such activity it should report that fact. The company will then 
have to satisfy the rule in TA 1988 s 289(1)(c), (3), about using the money within a certain time, 
separately in respect of each part of the sum raised. 

Reflecting TA 1988 s 289A(6), (7), form EIS 1 requires the company to declare that the activity 
for which the money was raised has been carried on for four months. Where this four month 
point is reached at two different dates—as will happen, for example, if part of the money is 
raised for an existing trade and part for a trade not yet commenced—{the Revenue’s] view is that 
form EIS 1 cannot be submitted unless the second date has been reached. Similarly, the terminal 
date for making the statement, provided by TA 1988 s 306(3A), will likewise. be postponed. 

In addition, the duration of the company’s relevant period, which is governed by TA 1988 
$ 312(1A)(b), depends on the nature of the qualifying business activity and, where there are two 
different dates, [the Revenue’s] view is that the relevant period lasts until the second date has 
been reached. 

Of course, these complications do not arise if the funds for the two activities are raised 
separately. This can be achieved simply by issuing the shares on two different dates. 

It is sometimes suggested that a company can be both “preparing to carry on a qualifying trade” 
and “carrying on research and development from which it is intended that a qualifying trade will 
be derived”; in other words, its activity falls within both (a) and (4) of TA 1988 s 289(2). In [the 
Revenue’s] view, however, this is unlikely. A company is not nominally in a position to prepare to 
carry on a trade until its invention has reached the stage where it can be patented. 

Not all research and development falls within TA 1988 s 289(2)(b); a company which is already 
trading and which raises money for research and development with a view to inventing 
something which will extend its trade can only come within TA 1988 s 289(2)(a), because despite 
engaging in research and development, it does not intend to derive a new trade from that 
activity. ;' 

In the rare case where a qualifying business activity does come within both (a) and (A) (or (a) 
and (c)) of TA 1988 s 289(2), [the Revenue] are content for the company to choose, by means of 
reporting the nature of the activity on form EIS 1, how it wishes that activity to be regarded. In 


sid 


RI 149 HMRC Interpretations 11730 


making that choice, the company will need to bear in mind the consequences for the earliest date 
for sending in form EIS 1, the time limit for using the money raised, and the duration of the 
relevant period. 

(All references in this article to provisions in TA 1988 are to the versions of them which apply in 
respect of shares issued on or after 31 December 1993.) 


Commentary—Simon's Taxes E3.142. 


RI 149 (April 1996) Foreign loan interest and tax credit relief 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 150 (April 1996) Incidental costs of loan finance: timing of deduc- 
tions 


Note—This Interpretation has been superseded by the Business Income Manual BIM45815. 


RI 151 (June 1996) Donations of trading stock to charities 


SCHEDULE D CASES | AND II—DONATIONS OF TRADING STOCK TO 
CHARITIES—TA 1988 SS 84, 577 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 152 (August 1996) Valuations for capital gains tax: applying Gray 
vIRC 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 153 (August 1996) Exchange Gains and Losses (Alternative 
Method of Calculation of Gain or Loss) (Amendment) 
Regulations 1996—SI 1996/1347 


Note—This Interpretation is superseded by the Company Tax Manual CTM76810 onwards. 


RI 154 (August 1996) Locum and fixed costs insurance policies 


Note—This Interpretation has been superseded by the Business Income Manual BIM45565 et seq. 


RI 155 (August 1996) Self-assessment: extended time limits for 
assessment of partnership profits where there has been “fraudulent 
or negligent conduct” in connection with a TMA 1970 s 36(2), TA 
1988 s 111 partnership return 


[The Revenue] have been asked to clarify the operation of TMA 1970 s 36(2) (as amended by FA 
1994 Sch 19 para 11(2)) as it applies to the assessment of profits from a trade or profession 
carried on in partnership under self-assessment. 


[The Revenue] can confirm that it was never the intention that TMA 1970 s 36(2) (as amended 
by FA 1994 Sch 19 para 11(2)) should preserve “joint liability” to the tax on the profits of a 
trade or profession carried on in partnership. [The Revenue] would add that in [their] view the 
revised subsection does not—indeed cannot—have that effect. 


The purpose of TMA 1970 s 36 is to provide the Revenue with extended time limits for 
assessments to make good to the Crown a loss of tax attributable to “fraudulent or negligent 
conduct”. Under self-assessment a partnership return will be given to all the relevant partners, 
collectively, but (as now) a single partner will be required to complete the return for the 
partnership. Where the partnership return is made in circumstances such that there has been 
“fraudulent and negligent conduct”—-whether by the partner responsible for the return, or 
attributable to some other relevant partner—then TMA 1970 s 36 may apply. But clearly it 
would be quite inappropriate for the Revenue’s right to collect the additional tax due to be 
limited to the additional tax due on the share of profit allocated to the partner who is actually 
“the person in default”. In these circumstances “new” TMA 1970 s 36(2) simply allows the 
Revenue to make individual assessments on each of the partners who have additional tax to pay 
on their revised share of the partnership profit. logiien 90) 3g 
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The original version of TMA 1970s 36(2) operated in a regime in which the profits of a trade or 
profession carried on in partnership could only be assessed by means of a composite partnership 
assessment (TA 1988 s 11). In that context any assessment made on the authority of TMA 1970 
s 36(2) must be a composite partnership assessment for which the partners have joint liability. 
The new version of TMA 1970 s 36(2) operates in a regime in which the profits of a trade or 
profession carried on in partnership can only be assessed by means of separate assessment of 
each partner’s share of profit (TA 1988 s 111 as amended by FA 1995s 117(2)). In this context 
any assessments made on the authority of TMA 1970 s 36(2) must be separate assessments of 
each partner’s shares of partnership profit. There is no longer any mechanism by which a 
composite partnership assessment can be made and therefore no means of creating a joint 
liability to the tax due on the profits of a trade or profession carried on in partnership. 


Commentary—Simon’s Taxes A6.704. 


Rl 156 (October 1996) Incidental costs of corporate borrowing—FA 
1996 s 84 


Note—This Interpretation has been superseded by the Company Tax Manual CTM53550 and the Corporate Finance 
| Manual CFMS5210. 


RI 157 (October 1996) Deductions for interest payable 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 158 (October 1996) Hong Kong: from 1 July 1997 


INTERNATIONAL TAX—TRANSFER OF SOVEREIGNTY OVER HONG 
KONG—TA 1988 S 278 


(The Revenue] have been asked to outline some of the tax consequences which will apply to 
Hong Kong after the transfer of sovereignty on 30 June 1997. 


APPLICATION OF UK/CHINA DOUBLE TAXATION AGREEMENT 


The existing double taxation agreement between the Government of the People’s Republic of 
China and the Government of the UK, signed on 26 July 1984, will not apply to the Hong Kong 
Special Administrative Region which comes into existence from | July 1997. 


TA 1988 S 278 RELIEF 


Present Hong Kong residents who are British Dependent Territories citizens by virtue of 
connection with Hong Kong will lose that status from | July 1997. Along with the loss of status 
they will also lose their entitlement to claim UK personal allowances and reliefs under TA 1988 
5 278. 

By that date, however, it is expected that most Hong Kong British Dependent Territories citizens 
will have registered as British Nationals (Overseas) and will therefore continue to be Common- 
wealth citizens who may continue to claim under TA 1988 s 278. Those who have decided not to 
register will either become British Overseas citizens (also a form of Commonwealth citizenship) 
or, if a citizen of another state, will cease to hold any form of British nationality. Of this last 
group, only persons who are citizens of other Commonwealth countries (eg India) and/or EEA 
nationals will continue to benefit from the reliefs provided under TA 1988 s 278. 


Commentary—Simon's Taxes 6.202. 


RI 159 (December 1996) Corporation tax on chargeable gains: 
transfers of shares within a group of companies in exchange for 
qualifying corporate bonds. 


This article concerns transfers of shares from one company to another in the same group in 

exchange for a new issue of qualifying corporate bonds (QCBs). It explains [the Revenue’s] view 

of the interaction between two provisions of TCGA 1992 in relation to the capital gains 

treatment of the transferee company— 

~ TCGA 1992's 116 (deferred charges where QCBs are issued on a reorganisation); and 

~ TCGA 1992s 171(1) (the no gain/no loss rule for assets transferred between companies in 
the same group). 

The following analysis deals with the case where companies A and C are members of the same 

sroup. Company A-holds shares in company B which are transferred to company C. 


sid 
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If group company A exchanges the shares in company B for shares issued by group company C. 
and the no disposal fiction in TCGA 1992 ss 127, 135 applies to A, then the no gain/no loss rule 
in TCGA 1992's 171(1) does not apply to C’s acquisition from A of the shares in B. This is the 
result of TCGA 1992 s 171(3) reversing the effect of the decision in Westcott v Woolcombers Lta 
[STC [1986] 182]. if 
The technical analysis is different where the consideration given by C for the shares in B is not 
shares but a new issue of QCBs. In this case, provided the relevant conditions are satisfied, the 
capital gains treatment is given by TCGA 1992's 116. And the effect of TCGA 1992's 116(5) is to 
disapply the rules in TCGA 1992 ss 127-130. This in turn means that TCGA 1992 s 171(3) may 
not apply to prevent the operation of the TCGA 1992 s 171(1) no gain/no loss rule. 


In [the Revenue’s] view, though, the no gain/no loss rule does not apply to C’s acquisition, for 2 
reason which stands independently of TCGA 1992 s 171(3). If A exchanges shares in B for 
QCBs issued by C, and TCGA 1992 s 116 applies, then the rule in TCGA 1992 s 116(10) is that 
“so far as it relates to the old asset and the new asset, the relevant transaction shall be treated for 
the purposes of this Act as not involving any disposal of the old asset .;.°:/This is sufficient tc 
disapply the s 171(1) no gain/no loss rule in relation to C’s acquisition of the shares in B, since 
TCGA 1992 s 171(1) requires both an acquisition and a corresponding disposal. The result is 
that C’s acquisition cost of the shares in B is governed by the general. capital. gains rules 
unaffected by TCGA 1992 s 171(1) no gain/no loss rule. 


Commentary—Simon's Taxes C2.822; D2.306. 


RI 160 (December 1996) Consortium relief: Steele v EVC Inter. 
national NV (formerly European Vinyls Corp (Holdings) BV)—TA 
1988 ss 410(2)(b)(il), 8389(7) toO) § 


[The Revenue] have been asked to clarify the effect of the decision in Steele v EVC Internationa 
NV [[1996] STC 785] on consortium claims to group relief. 


A group relief (consortium) claim is prevented where— 


“Arrangements are in existence by virtue of which any person, other than a’ holding 
company of which the trading company is a 90% subsidiary, either. alone or together with 
connected persons, holds or could obtain, or controls or could control the exercise of no’ 
less than 75% of the votes which may be-cast on a poll taken at.a general meeting of thai 
trading company in that accounting period or in any subsequent accounting period” (TA 
1988 s 410(2)()(iii)). ee 

a virtue of s 410(5), “connected persons” are defined by TA 1988 s 839. Section 839(7) says 

that— = 


“Any two or more persons acting together to secure or exercise control ofa company shal 
be treated in relation to that company as connected with one another and with any persor 
acting on the directions of any of them to secure or exercise control of the company.” 


In the High Court Mr Justice Lightman held in EVC International that the “acting together’ 
requirement in s 839(7) was satisfied by the ongoing shareholders’ agreement. He considered thai 
the companies in question were acting together to secure, in the sense of safeguard and protect 
their control of the company. Furthermore, although the occasions: for the exercise of contro 
were limited, so far as required it was duly exercised by the shareholders acting together. The 
Court of Appeal also concluded that control had been exercised by the shareholders “acting 
together” and in these circumstances found it unnecessary to reach a conclusion on whether the} 
had also “acted together” to secure control. 


It has been suggested that the affairs of most consortia are regulated by shareholders 
agreements to as great an extent as in EVC International, that'the consortium members will be 
“connected persons” by virtue of s 839(7) and hence s 410(2)(5)(iii) will apply to most consortia 
In [the Revenue’s] view, this goes too far. Section 410(2)(5)(Gii) will only apply where there is < 
continuing commitment by two or more members of the consortium, holding at least 75% of the 
votes, to ensure the consortium company operates in accordance with their collective will. It is 
the fact that the agreement is ongoing that is crucial. A shareholders’ agreement that for instance 
did no more than define the type of activities to be carried on by the company but which left the 
parties free to act independently would not by itself make the parties “connected™.. 
Where a joint venture company is owned in equal shares by just two consortium members, there 
is a greater likelihood of the members continuing to act together. A deadlocked company car 
only continue to function effectively if its owners agree about how it will operate. They may rel} 
on a coincidence of commercial interest and act independently of each other. However, if they 
act in accordance with a previous agreement, they are likely to be “acting together”, even if thei 
commercial interests would have led them to act in the same way without the agreement. — 


Section 839(7) could be less relevant where a consortium has more than two members, or wher 
the only two members do not have equal shareholdings. In such circumstances, there may be nc 
continuing commitment to ensure that the consortium continues to operate in a:way which is 
acceptable to all the shareholders; instead, reliance may be placed‘on the commercial interests o! 
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sufficient members coinciding. The potentially dissenting shareholders’ interests may be pro- 
‘ig py: for example, a put option which would allow them to realise a satisfactory price for 
heir shares. 


“ommentary—Simon's Taxes D2.224. 


31161 (December 1996) Incidental costs of loan finance: guarantee 
fees—loan relationships—FA 1996 s 84 


Note—This Interpretation has been superseded by the Company Taxation Manual CTM53550 and the Corporate Finance 
Manual CFMS5210. 


31.162 (December 1996) Trusts: liability at the rate applicable to 
‘rusts—TA 1988 s 686 


The Revenue] have found that some trustees have wrongly completed returns in the belief that 
hey were liable under TA 1988 s 686 to tax at the rate applicable to trusts when they were in fact 
jable only at the lower or basic rate. The purpose of this article is to help trustees identify any 
rusts where they may have done this. 

Nhere trustees have powers to pay income at their discretion or to accumulate it, they will 
renerally be liable at the rate applicable to trusts under TA 1988 s 686(1). The rate applicable to 
rusts is 35% for 1995-96 and 34% for 1996-97. However, if the income belongs before 
listribution to some person other than the trustees, then the trustees will be chargeable only at 
he basic or lower rate of tax as the persons receiving the income. 

The trusts affected are those where a beneficiary has an indefeasibly vested interest in the capital 
ind there is no other person entitled to receive the income. A beneficiary will have an 
ndefeasibly vested interest in capital where he/she has a complete right to receive it without 
laving to satisfy any conditions. When such a beneficiary dies, any income remaining in the 
lands of the trustees at that date will fall into the beneficiary’s estate. It is clear from dicta in the 
ase of Stanley v CIR (26 TC 12) that income arising to the trust in such circumstances is to be 
feated as the beneficiary’s income so long as he or she is alive. Such income is therefore outside 
he scope of TA 1988 s 686(1) and is not chargeable at the rate applicable to trusts. 

This does not apply where a minor beneficiary has a vested interest in income, but not capital, 
inder the law of England and Wales or Northern Ireland. In these circumstances, the Trustees 
\ct 1925 s 31 (or its Northern Ireland equivalent) prevents the beneficiary from being entitled to 
he income as it arises (unless there is some contrary intention expressed in the instrument which 
reates the interest), and the income is correctly chargeable at the rate applicable to trusts. 

\ny trustees who think they may have been wrongly assessed and have overpaid tax, because, for 
xample, income over which they had a discretion belonged to the beneficiary, should make a 
laim for error or mistake relief (subject to the statutory time limit which is six years after the 
nd of the year of assessment in which the assessment was made) to their local trust office 
nclosing the trust deed. 


Jommentary—Simon’s Taxes C4.203. 


31 163 (December 1996) Tax relief for trustees on mineral leases 
and timber cropping 


NCOME TAX—TRUSTS: TAX AT RATE APPLICABLE TO TRUSTS ON 
SAPITALISED INCOME FROM MINERAL LEASES AND TIMBER 
>ROPPING—SETTLED LAND ACT 1925 SS 47, 66, TA 1988 S 686 


Jnder the terms of the Settled Land Act 1925 s 47 a proportion of the rent arising from a 
nineral lease is allocated to capital. The proportion depends on whether or not the tenant for 
ife is impeachable for waste—in broad terms, whether the tenant is liable to make good any 
lamage caused to the land. There are similar provisions in the Settled Land Act 1925 s 66 which 
vhere a tenant for life sells timber that is ripe and fit for cutting, requires that a proportion of 
he net proceeds be allocated to capital where the tenant for life is impeachable for waste, 

ince the introduction of what is now TA 1988 s 686 [the Revenue] have taken the view that the 
rovision for capitalisation in the Settled Land Act 1925 ss 47, 66 was an accumulation for the 
yurposes of TA 1988 s 686. 

“he effect is that such capitalised income has been charged to tax at what is now the rate 
pplicable to trusts. This view has generally been accepted as being correct. 

n the light of recent legal advice, [the Revenue] now accept that the provision for capitalisation 
n the Settled Land Act 1925 ss 47, 66 is not an accumulation for the purposes of TA 1988 s 686. 
They] will therefore settle future liabilities on that basis and also deal with any unsettled 
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liabilities in the same way. [They] do not intend re-opening settled liabilities which were agreed in 
accordance with the prevailing accepted practice at the time. 


RI 164 February 1997 Capital gains tax: meaning of “small” in TCGA 
1992 ss 23, 116, 122, 133, 243 


The above sections all contain provisions which apply where certain receipts are “small” as 
compared to some other specified amount. Our long standing approach has been that “small” 
means 5% or less. This view has been published in the Capital Gains manual and (in relation to 
TCGA 1992 s 122) in [RI 34]. 

[The Revenue] have reconsidered [their] approach in these cases. The judgements in the case of 
O’ Rourke v Binks [1992] STC 703 indicate that what is “small” is a question of fact and degree 
and has to be considered in the light of the circumstances in any particular case. The purpose of 
the legislation is to avoid the delay and expense of a full computation where this would be 
disproportionate, and to avoid the need for assessments in trivial cases. 

The “5% test” continues to offer practical advantages and we will continue to accept that any 
case which meets that test can be regarded as small. To further reduce the likelihood of 
assessments in trivial cases, we will also now accept that these provisions can apply wherever the 
amount or value of the receipt is £3,000 or less—whether or not this would fall within the 5% 
test. This revised approach may be applied to existing cases where the point remains open at the 
date of publication of this article—24 February 1997—and to all future cases. 

Exceptionally, taxpayers may wish to suggest that receipts above these limits should nevertheless 
be regarded as small, in the context of their particular circumstances; or, conversely, that receipts 
below these limits should not be so regarded. Any such cases will remain to be resolved on their 
merits, having regard to the dicta in O’ Rourke v Binks. 


Commentary—Simon's Taxes C2.1510. 


RI 165 February 1997 Capital gains tax: retirement relie-—extending 
the qualifying period—TCGA 1992 Sch 6 para 14 


[The Revenue] have received numerous enquiries about when TCGA 1992 Sch 6 para 14 can 
apply to extend an individual’s qualifying period for retirement relief purposes. A simple 
example illustrates the query. 


Example 


Mrs Black worked for seven years as a full time employee of a large trading company. She held 
no shares in the company, so it was not her “personal company”. (The definition of “personal 
company” is in TCGA 1992 Sch 6 para 1(2).) She then resigned from the company and 
immediately started her own consultancy business. Two years later she sold that business. 
Assuming that the sale of the consultancy meets all the retirement relief conditions, her 
qualifying period is the two years she owned the business. 


The question [the Revenue] are asked is whether the previous period of employment can be 
counted as an “earlier business period” under TCGA 1992 Sch 6 para 14, so that it can be 
added on to the later business period to make an extended nine year qualifying period. 


It has been suggested that extension is possible because Mrs Black was “... concerned in the 
carrying on of a business ...as a full time working officer or employee ...” (para 14(3)). The 
period of employment therefore qualifies as an “earlier business period”. 


[The Revenue] take the view that para 14 does not allo tensi j ifvi ‘ae 
Mis Blaci's arctan w extension of the qualifying period in 


Paras 14(1), (2) require the length of the qualifying period to be redetermined on certain 
assumptions. In particular, it must be assumed that the two businesses are the same business. 
All the qualifying conditions in TCGA 1992 s 163 have to be met throughout the extended 
qualifying period which is redetermined by reference to that assumed “same business”. 


If the relevant business is owned for some period b ich is n¢ indivi ; 
yne ne y a company which is not the individual’s 

personal company, the qualifying conditions will r ifyi i 

e naibe Kxtencka g will not all be met and the qualifying period 


Commentary—Simon’'s Taxes C3.611. De} ‘ 
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RI 167 (February 1997) Schedule D Cas I Ile 
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Note—This Interpretation has been superseded by the Business Income Manual BIM44000 onwardso> > 
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RI 168 (February 1997) Schedule D Cases 1 and II: expenditure on 
Staff training and development—TA 1988 s 74 


Note—This Interpretation has been superseded by the Business Income Manual BIM35660. 


RI 169 (April 1997) Capital gains tax: authorised unit trust umbrella 
schemes—TA 1988 s 468, TCGA 1992 ss 99, 102, 126, 127, 136 


This article discusses the CGT treatment of unit holders in authorised unit trust umbrella 
schemes, that is, where unit holders can switch from one sub-fund to another within the total 
pool of investments making up the umbrella scheme. The article explains [the Revenue’s] present 
view in the context of past legislative changes affecting unit holders in such schemes. 


This article uses the following statutory abbreviations, 


FSA 1986 Financial Services Act 1986 

CGTA 1979 Capital Gains Tax Act 1979 

VTA 1988] Income and Corporation Taxes Act 1988 
TCGA 1992 Taxation of Chargeable Gains Act 1992 
FA Finance Act 


GENERAL BACKGROUND AND LEGISLATIVE HISTORY 
The general CGT provisions for unit trusts are in TCGA 1992 s 99. The CGT rules apply as if— 


— the scheme were a company, 

— the rights of the unit holders were shares in the company. 

In 1985, the case of Arbuthnot Financial Services Ltd v Inland Revenue Commissioners, [1985] 
STC 211, established that each sub-fund of an umbrella unit trust is a separate unit trust scheme. 
But in the following year, FSA 1986 s 75(4) permitted an umbrella fund to be constituted as a 
single scheme. In relation to the CGT treatment of unit holders, the effect of this change made 
by FSA 1986 was reversed by F(No 2)A 1987 s 78. 

F(No 2)A 1987 s 78 provided that the question of whether there was a single collective 
investment scheme, had to be determined for CGT purposes without regard to the investors’ 
entitlement to switch between sub-funds. This restored the practical effect of the Arbuthnot 
decision that the interests of unit holders in the various sub-funds within an umbrella scheme 
were to be treated for CGT purposes as shareholder interests in different companies. In 
particular, an individual unit holder switching out of a continuing sub-fund into another would 
be treated as making a disposal for CGT purposes, on the basis that shares in one company were 
replaced by shares in another. But, if an entire sub-fund ceased to exist on being merged with 
another, the unit holders in the disappearing sub-fund would be able to benefit from the rollover 
provisions for company reconstructions and amalgamations, now in TCGA 1992 s 136, if the 
relevant conditions were satisfied. 

The next relevant change in the statutory rules was FA 1989 s 140 (now TCGA 1992s 102). This 
applied to collective investment schemes generally, including authorised unit trusts. For non-UK 
resident open-ended investment schemes in corporate form, FA 1989 s 140 stopped investors 
benefiting from share reorganisation treatment when they switched from one class of share to 
another within the same company. And in relation to a unit holder switching between sub-funds 
in an authorised unit trust umbrella scheme, without there being any merger of sub-funds, FA 
1989 s 140 had the same kind of practical effect (treating the switch as a disposal) as was 
previously achieved by F(No 2)A 1987 s 78. F(No 2)A 1987 s 78 was accordingly repealed by FA 
1989 s 140(6). 

Following FA 1989, the merger of one sub-fund with another in the same authorised unit trust 
umbrella scheme was governed by the rule for share reorganisations of a single company in 
CGTA 1979 ss 77, 78 (now TCGA 1992 ss 126, 127) and not by the rules for company 
reconstructions and amalgamations in CGTA 1979 s 86 (now TCGA 1992 s 136). The unit 
holder was treated as having a shareholder interest in a company comprising the umbrella 
scheme as a whole. This effect of FSA 1986 s 75(4) was no longer overridden by F(No 2)A 1987 
s 78, which was repealed in 1989. And although FA 1989 s 140 disapplied paper for paper 
rollover treatment in the case where an individual unit holder switched out of a continuing 
sub-fund into another, s 140 did not prevent rollover treatment on a merger of sub-funds 
affecting all the unit holders in a sub-fund which ceased to exist. 

The statutory position changed again in 1994, when FA 1994 s 113 amended the rules for 
authorised unit trusts in TA 1988 s 468. In particular, TA 1988 s 468(7) modifies the definition of 
authorised unit trust in s 468(6) in such a way that each sub-fund of an authorised umbrella 
scheme is an authorised unit trust and the whole umbrella scheme is not an authorised unit trust. 
Applying the effect of these amendments for CGT purposes has caused [the Revenue] to change 
[their] view of the way TCGA 1992 s 99 works in relation to an authorised unit trust. 


SIW 
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[THE REVENUE’S] VIEWS ON THE CURRENT LEGISLATION 


The conclusion [the Revenue] draw from the interactions between the. relevant statutory 
provisions is that TCGA 1992 s 99 now applies to an umbrella scheme which is an authorised 
unit trust in the following way— 

— ach sub-fund is a separate company, and the umbrella scheme as a whole is effectively 
transparent for CGT purposes. 

— The unit holder’s interest is a deemed shareholder interest in a company corresponding to 
the sub-fund concerned, not in a company corresponding to the whole of the umbrella 
scheme. 

This has the following consequences. If an individual switches out of a continuing sub-fund into 

another, there is a disposal for CGT purposes. This is on the basis that a shareholder interest in 

one company is replaced by a shareholder interest in a different company. But if one sub-fund 
disappears on being merged with another sub-fund, this is subject to the rules for company 

reconstructions and amalgamations. So paper for paper rollover treatment under TCGA 1992 

s 136 is available if the relevant conditions are satisfied. 

On a separate point, [the Revenue] have been asked to explain the CGT treatment where an 

investor switches between income units and accumulation units in the same sub-fund of an 

authorised unit trust umbrella scheme. TCGA 1992 s 102 does not apply in these circumstances 

This is because both the old units and the new units (treated as shares by TCGA 1992 s 99) 

provide rights to participate in the same separately pooled part of the scheme property. So. 

where an investor switches between income units and accumulation units in a single sub-fund ot 
an umbrella scheme, TCGA 1992 s 127 can apply. In a straightforward switch, where nc 
consideration is given or received apart from the old units and the new units, the switch would be 

treated as not giving rise to any disposal for CGT purposes. The new units will be treated a: 

having the same date of acquisition, and the same capital gains cost, as the old units. 


R!l 170 (April 1997) Estates of deceased persons in the course 
of administration . 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 171 (June 1997) Double taxation relie-—bought in foreign tax—TA 
1988 s 801A 


Note—This Interpretation has been superseded by the International Tax Manual INTM164100. 


4 


Rl 172 (June 1997) Accrual of purchase discount on loans repayable 
on demand—FA 1996. s 87 


FA 1996 introduced new rules for taxing profits, gains and losses from loan relationships in the 
hands of companies. Loan relationships are, essentially, all debts apart from trade debts fo: 
goods and services. This article concerns the treatment of debt where the purchaser is connectec 
with the debtor under FA 1996 s 87. Where there is a connection, the purchaser must assum« 
that the debt is repayable in full (bad debt relief is not generally available between connectec 
parties). The question arises of how the purchase discount ought to be treated where, as is ofter 
the case, the loan is repayable on demand. : 


[The Revenue} have amended [their] original view that all purchased loans repayable on demanc 


had to be shown immediately at full value. This would have produced an immediate credit of the 
difference between acquisition cost and full value. 1 Oi 


[The Revenue] now accept that in some circumstances the legislation does not require that the 
full amount of purchase discount on a loan repayable on demand should be brought intc 
account as a credit in the accounting period of acquisition. The problem is“in deciding th 
period to which the discount on a loan repayable on demand should be said to relate for the 
purposes of FA 1996 s 85(3)(a). [The Revenue] think it is reasonable to take into account th 
prospects of the demand for repayment being made. Where normal accountancy practice woul 
not operate to recognise discount in the accounting period of acquisition, whether or not tht 
debt was doubtful, immediate recognition of this profit for tax purposes may also be inappro 
priate. Where the parties to the loan relationship are connected persons the requirement remain: 
that the accounting method must assume that all amounts will be paid in full without-relief fo: 
bad or doubtful debts. This means that discount should start to be recognised on a time-scal 
which would be realistic for a loan repayable on demand which was neither bad nor doubtful. 

f mereiwmns WAU bseriontyy! 


bi bg ay Jagat dpe board hy 
RI 173 (June 1997) Partnership changes and the herd basis 


Note—This Interpretation has been superseded by the Business Income Manual BIM55610, “o» of) to Woy io) 


11737 HMRC Interpretations RI 175 


RI 175 (October 1997) Furnished holiday lettings—TA 1988 ss 503, 
504 and loss relief claims under TA 1988 s 381 
We have been asked, following the Special Commissioners Decision in Brown v Richardson [1997] 


STC (SCD) 233 for our views where losses are claimed in furnished holiday letting cases (TA 
1988 ss 381, 503, 504), 


BROWN V RICHARDSON 


In Brown v Richardson, the taxpayer acquired, with his wife, a property in Cornwall which was 
funded—including the cost of furniture and fittings—entirely by a mortgage secured on his main 
residence. The mortgage application indicated that part of the advance was required to purchase 
a “holiday home”. Under the terms of a partnership agreement, profits from the Cornwall 
property were to be split equally between husband and wife, but any losses were to be allocated 
wholly to the husband. Loss relief, which arose primarily because of the significant finance 
charges, was claimed for the years 1992—93 to 1995-96 inclusive under TA 1988 s 381. 


The Special Commissioner rejected the argument advanced by the taxpayer that the word 
“profits” in s 504(2) means the profits as calculated for tax purposes. Instead he took the view 
that profits should be defined in commercial terms, as distinct from profits which may be 
charged to tax under a particular Schedule or Case in a Schedule. In this case, the Special 
Commissioner found that the taxpayer’s expectation of making an income profit was unrealistic. 


Furthermore, the Special Commissioner decided that the taxpayer bought the property primarily 
as a holiday home (for the years in question, he and his family occupied the property in 
Cornwall for periods not exceeding six weeks in any 365 day period). Although the letting of this 
property was “commercial” (a letting agent, for instance, was engaged at the outset), it was 
“... effected, however, with a'view to generating revenue to offset costs rather than with a 
view to the realisation of profits.” 


Consequently, the letting failed to qualify for relief. 


GENERAL APPROACH 


Cases of this kind turn on their own particular facts. In this one, there was evidence on which 
the Special Commissioner could come to his decision. But the decision supports our view that— 


“profits” in s 504(2) means the “commercial” and not the “tax adjusted” profit; 

— a taxpayer’s expressed intentions are’ not necessarily conclusive. There may be evidence 
which points to a motive other than the income profit motive (such as a holiday. or 
retirement home, or a long term capital profit on the disposal of the property); 

— where there is evidence to suggest that a property or caravan was acquired primarily as a 
holiday or second home, the letting activity is likely to be carried on with a view to 
generating income to offset costs rather than with a view to the realisation of profits. This 
principle may apply equally to claims for losses-incurred in some trading activities such as 
farming and other activities where there may be non-commercial considerations; 

— claimants may fail the test in s 504(2) where, as in Brown v Richardson, the size of the 
mortgage used to purchase the property or caravan is so large that the projected profitability 
is jeopardised or the commercial credibility of the scheme as a whole is, consequently, 
questionable even though individual lettings are on a commercial basis. 

In these cases, we would expect a written business plan to be prepared at the outset as was so in 

the earlier Special Commissioners case of Walls v Livesey [1995] STC (SCD) 12. The figures in 

such a plan must be credible. In Brown v Richardson, the taxpayer made no formal projections of 
the expected income but said he had made projections which (as an accountant) he was able to 
carry in his head. 

However, his projections did not take into account inflation or contingent expenses and showed 

a fall in general expenses after excluding agents commission. 


TA 1988 S 381 


Where the claim is under s 381 and s 504(2) is satisfied, the loss claim may fail the stricter test of 
$ 381(4). For that test to be satisfied, there must be a reasonable expectation of profits in the 
period concerned or in a “reasonable time thereafter”. 

We take the view that this test must be considered for each year for which relief under s 381 is 
claimed and that it is necessary to look at the year of loss and whatever, on the facts, is a 
reasonable time thereafter, In Walls v Livesey, the Special Commissioner observed that relief 
under s 381 is available so long as profits may be expected not later than a reasonable time after 
the end of the four year period for which claims under this section are possible. We do not 
construe the section in this way, although on the particular facts in Walls v Livesey, relief may be 
available: in those circumstances. Indeed, in that case, on the facts as found, a profit could 
reasonably have been expected in a significantly shorter period. 

We consider that “reasonable time” depends on the facts and, particularly, the nature of the loss 
making activity. In general, our view is that this should be a fairly short period. But, in the 
context of capital intensive activities, such as furnished holiday lettings, we would normally 


Sid 


RI 176 HMRC Interpretations 11738 


expect there to be a reasonable and realistic expectation of profits emerging within five years 
from the date of the commencement of the activities. 


Commentary—Simon’s Taxes B9.110. 


RI 176 (December 1997) Loan relationships —Definition of “con- 
nected” 
Note—This Interpretation has been superseded by the Corporate Finance Manual CFM5420, 5404, 6410 onwards. 


Rl 177 (December 1997) Members’ sports clubs 


Note—This Interpretation has been superseded by the Business Income Manual BIM24215. 


RI 178 (December 1997) Compensation received by business 


Note—This Interpretation has been superseded by the Business Income Manual BIM40101. 


RI 179 (February 1998) Schedule A: basis periods—Case I/II part 
nerships with ancillary letting income 


Note—This Interpretation is now considered obsolete by HMRC. See now the Property Income Manual PIM4610. 


RI 180 (April 1998) Computation of trading profits—software devel: 
opment costs 


Note—This Interpretation has been superseded by the Business Income Manual BIM35865. 


RI 181 (April 1998) Employer provided childcare 


Note—This Interpretation has been superseded by the Employment Income Manual EIM21915-21930. 


RI 182 (April 1998) Waste site expenditure 


Note—This Interpretation has been superseded by the Business Income Manual BIM67440. 


RI 183 (June 1998) Capital Allowances: notification of expenditure 
on machinery or plant under self assessment for income tax cases 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 184 (June 1998) Capital Allowances: machinery and plan 
fixtures—election to determine disposal value 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 185 (June 1998) Update of earlier capital allowances articles 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 186 (June 1998) Enterprise zones: industrial buildings allowance: 
on partially completed buildings sidgitava <i. | 


This article clarifies our interpretation of the industrial buildings allowances available where | 
partially completed building is acquired in an Enterprise Zone. All statutory references are to th 
Capital Allowance Act 1990 (CAA 1990), poze A aver vidsnorss 
If a person incurs capital expenditure on the construction of a qualifying building or structur 
under a contract entered into during the life of an enterprise zone, such expenditure wi 


a c 
Vr 


normally qualify for a 100 per cent allowance under Section 1. 
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Alternatively, if a person purchases the relevant interest in a qualifying building or structure 
before the building or structure is first used, the purchaser will normally qualify for a 
100 per cent allowance under Section 1, through the provisions of Section 10A, based on the net 
price paid for the relevant interest. 


In some cases, a person may acquire the relevant interest in a qualifying building or structure in 
an enterprise zone before the construction has been completed. We have accepted in the past that 
the payment by the purchaser should be divided between: 


— the purchase of the relevant interest, in relation to the developer’s construction expenditure 
already incurred, in a partially completed building or structure (referred to as the “Sec- 
tion 10A element” in this article), and 

— the developer’s obligation to complete the building (referred to as the “pure Section 1 
element” in this article) 


and, provided that the purchase is made before the expiry of the enterprise zone, the purchaser 
will normally be entitled to a 100 per cent allowance in respect of both elements. ‘ 


Many of the schemes we have seen have been structured as the sale and purchase of the relevant 
interest in the partially constructed building or structure, with additional clauses and guarantees 
included obliging the developer to complete the construction. The contract may make no 
distinction in terms between the Section 10A and pure Section 1 elements. 


We have recently received legal advice which suggests that such schemes may not be effective in 
regard to an entitlement to capital allowances on the pure Section | element as the contract is for 
the sale and purchase of an interest in a building or structure. The terms of the contract may be 
insufficient to enable the purchaser to “step into” the construction contract and thereby incur 
construction expenditure on the pure Section 1 element, for instance if the developer is required 
to complete the construction works at its own cost (even if ultimately met from funds from the 
purchase) or the developer is granted or retains an interest in the property during the 
construction period. 


In order to ensure that the purchaser will be entitled to capital allowances on both the 
Section 10A and pure Section 1 element, it would be advisable to ensure the contractual 
separation of the purchaser’s obligations to purchase the relevant interest in the partially 
completed building or structure from the purchaser’s arrangements with the developer to secure 
the completion of the building or structure by incurring construction expenditure on the 
purchaser’s own account. 


In such cases, it will also be necessary to make an apportionment under Section 21(3) CAA 1990 
to determine the proportion of the price paid by the purchaser attributable to qualifying and to 
non-qualifying assets (for example land). Notwithstanding any contractual separation of the 
elements, we consider that the scheme should be looked at as a whole, apportioning the total 
purchase price paid by the purchaser to determine the aggregate of the Section 1 and 
Section 10A elements. 


This change of interpretation will apply to contracts entered into on or after the publication of 
this article (15 June 1998). We will not seek to apply it to contracts entered into before that date 
provided they do not include artificial features designed to inflate the amount qualifying for 
allowances or form part of a wider scheme of tax avoidance transactions. 


Commentary—Simon’s Taxes B3.263A. 


RI 187 (June 1998) Foreign income dividends and employee ben- 
efit trusts 


Note—The legislation to which this Interpretation refers (TA 1988 s 246A(3)) has now been repealed. 


RI 188 (June 1998) /ntra-group interest and similar sums treated 
as distributions 


Issue 17 of Tax Bulletin included an article on this topic which set out our general approach to 
the legislation introduced by FA 1995 s 87. It indicated that a subsequent article would appear in 
due course dealing with some of the more detailed points of interpretation to which the, then 
new, law was giving rise. The intention was to identify topics where taxpayers and their advisers 
were finding difficulty in practice and to offer clarification of our views on these. In fact, to date, 
the rules have given rise to very few problems of which we are aware. Nonetheless, various 
representative bodies have indicated that they believe it would be useful to record in Tax Bulletin 
some of the explanations given to them when the rules were first introduced. What follows 
therefore is a selection of the main questions put to us about subsection (2)(da) of TA 1988 s 209 
and the related changes to other parts of section 209 and section 212, together with our answers. 


SsiW 
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DOES THE LEGISLATION APPLY TO “UPSTREAM LOANS’—IE,-BORROWING 
BY A PARENT FROM A SUBSIDIARY? yaaa lisse : 


Section 209(2)(da) only applies where the issuing company (the borrower) is a 75 per cent 
subsidiary of the other company or both are 75 per cent subsidiaries of a third company. So, 
where the borrower is the ultimate parent of the world-wide group the legislation will not be in 
point. On the other hand, where the borrower is the parent of the lender but is a 75 ‘per cent 
subsidiary of another company, the legislation will potentially apply. It should be borne in mind, 
however, that, normally, interest paid in such circumstances will only be characterised as a 
distribution where the entire UK grouping (excluding the lender) borrows more than would have 
been possible at arm’s length, where the borrowing would not have happened between independ- 
ents, or where terms or conditions exist which would not be found between independent, persons. 


The exceptional treatment for borrowings by the ultimate group parent mirrors the:treatment 
under the legislation which existed before 1995. In this respect there was no intention to depart 
from the previous rules to any greater, extent than was necessary in the course.of providing a 
more level playing field for inward investment. Although section 209(2)(da) does not apply in 
such cases, it may nonetheless be necessary to consider the wording of any relevant tax treaty to 
determine how interest paid on the borrowings should be dealt with for tax purposes. 


DO ANY OF THE UK’S TAX TREATIES PREVENT 
SECTION 209(2)(DA) APPLYING? 


Although the 1995 rule was designed to provide as level a playing field as: possible for 
intra-group inward investment, the individual wording of a few of the United-Kingdom’s tax 
treaties has the effect of limiting the extent to which this objective could be achieved: 


The terms of our tax treaty with Spain are such as to prevent excessive intra-group interest being 
treated as a distribution. Moreover, our treaties with: 

Austria; 

— Fig; 

— Israel; 

— South Africa; and 

— The Sudan 


are worded in a way which allows section 209(2)(da) to characterise excessive interest as 
distributions but prevents the paying company being denied a deduction for such distributions. 
iy caavines we believe the terms of our tax treaties are such as to enable the 1995 rules to apply 
unhindered. 


IS TA 1988 S 808A NOW REDUNDANT? 


Why does section 209(8a) apply section 209(8a) apply section 808a for: the purposes of sec- 
tion 209(2)(da)? ; 

Why is the list of matters outlined in section 209(8b) similar to, but differently worded from, the 
equivalent list in section 808a(2)? +I 
TA 1988 s 808A is an aid to interpreting certain “special relationship” provisions in the interest 
article of a number of our treaties. An aim of the 1995 domestic legislation was to. broaden the 
range of cases to which the approach provided for in these treaties applied. Consequently where 
section 209(2)(da) applies, it achieves the same result as a combination of the former domestic 
rules and treaty wording of the type dealt with in section 808A(2) to (4). Nonetheless, 
section 808A is not redundant since it continues to assist in construing the relevant treaty 
wording in cases where the 1995 distribution.rules do not apply—ie, where the borrower is the 
ultimate group parent or where there is a special relationship between the parties which falls 
short of the 75 per cent shareholder connection specified in that law. eke 


To ensure that the approach of section 808A was generalised in the 1995 domestic Jegislation, 
section 209(8A) provided that, for the purposes of section 209(2)(da), the section 808A rules are 
to apply in the same way as they apply for the purposes of a treaty special relationship provision. 
To make this effective it was necessary to do two things. First, the treaty term “special 
relationship to which section 808A refers had to be aligned with the domestic law phrase 
relationship, arrangements. or other connection” which appears in section 209(2)(da). This is 
done in sub-paragraph (a) of subsection 209(8A). Secondly, it was necessary to ensure that the 
hypothetical special relationship provision introduced by subsection 209(8A) was one of the type 
to which subsections (2) to (4) of section 808A would apply in determining what impact; if any, 
relationships involying borrower, lender and other parties might Re wed , existence, 
quantum, interest rate or other terms of the loan. Subparagraph. (b) of subsection. 209(8A) 
poutlier Jalb snbsertion (SB) identity ior bypotieticgl special relationship proyision as being of 
; so. set the stage for subsecti i 808A to j “the 
purposes of subsection 209(2\\da). Sons ket aa i aaa i fshapRh FOF cf 
Although there appears to be a significant degree of ohenlel fee 8B and A(2), they are 
in practice doing different things. Subsection (8B) descntibe the shee iaemeine aoe 
cal provision whereas subsection 808A(2) as amended indicates factors to be taken into account 
in applying that provision for the purposes of new subsection 209(2)(da)ogasds boisisr oli brus 
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What is the difference between the section 209(2)(da) relationship referred to. in subsec- 
tion 209(8A)(a) and the relationship referred to in sub-paragraph (b) of the subsection? 
Subparagraph (a) refers to the relationship, arrangements or other connection between the 
borrower and the lender. Subparagraph (b) 1s concerned with any relationship, arrangements or 
connection between the borrower and any other person. 

Where the borrower's trade involves dealing with the lender or other non-UK members of the group, 
does the legislation’s emphasis on disregarding any relationship, arrangements or other connection 


(whether formal or informal) between the borrower and connected companies who are not part of 
the UK grouping mean that the borrower's trading income has to be disregarded for the purposes of 


the legislation? 

We do not believe the legislation requires us to go so far. We are required to disregard the 

relationship, arrangements or connection with these other group companies, but not to disregard 

the fact that the borrower has a real source of income which an unrelated lender would take into 

account in considering whether, or how much, to lend. So, provided the intra-group trading is 

conducted on arm’s length terms, we do not believe that the legislation requires us to assume that 

the borrower had no source of income whatsoever. 

Will the revenue provide illustrations of how the “UK grouping” rules in subsection 209(SD) work? 

The “UK grouping” may consist of— 

— just the issuing company (or borrower) itself; ; 

— the issuing company and its effective 51 per cent subsidiaries (wherever resident); 

~ the top UK holding company in respect of which the issuing company is a 51 per cent 
subsidiary [subject to subsection (8E)] together with all that holding company’s 51 per cent 
subsidiaries (wherever resident) 


Figures I-III illustrate these cases in turn. 


Figure I 


France 


SIY 
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Commentary—Simon's Taxes D5.127. Tr, 


RI 189 (August 1998) Capital payments by offshore trusts to UK 
resident charities—change in Inland Revenue practice = — 


Following recent legal advice the Inland Revenue are changing their practice on the capital gains 
tax treatment of capital payments by offshore trusts to UK charities. 
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Under the provisions of TCGA 1992 s 87, where gains have been realised by the trustees of an 
offshore settlement, chargeable gains may be treated as accruing to beneficiaries who are resident 
in the UK to the extent that they receive capital payments from the trust. 

Under TCGA 1992 s 256, gains accruing to charities are not chargeable to tax if they are 
applicable and applied for charitable purposes. Until now, however, the Inland Revenue have 
always taken the view that this exemption is not available for gains which are treated by TCGA 
1992 s 87 as accruing to a charity as the beneficiary of an offshore settlement. 

Following recent representations on the matter, the Inland Revenue have taken legal advice on 
the application of these provisions and, in the light of that advice, have now concluded that the 
better view is that TCGA 1992 s 256 may exempt gains which would otherwise be charged on 
UK charities under TCGA 1992 s 87. 

Consequently, where a UK charity, as beneficiary of an offshore settlement, receives a capital 
payment, in respect of which a chargeable gain would be treated as accruing to it under s 87(4), 
the charity will now be entitled to exemption from tax provided by TCGA 1992 s 256(1) to the 
>xtent that the capital payment is applicable and applied for charitable purposes. 

This change of practice will apply to capital payments made to charities in the circumstances 
utlined above on or after 10 August 1998, and to any such payments made before that date 
where the tax liability is still open. 


Commentary—Simon's Taxes C1.220, C1.607; C4.442. 


RI 190 (August 1998) Farmers’ averaging and transitional over- 
lap profits 


Note—This Interpretation is now considered obsolete by HMRC. 


R| 191. (October 1998) Self-assessment— 1) incomplete returns and 
(2) the use of provisional figures in returns 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 192 (October 1998) Schedule D Cases | and Il—accountancy 
expenses arising out of self-assessment enquiries 


We have been asked to clarify the application of Statement of Practice SP 16/91 to accountancy 
*xpenses incurred in connection with self-assessment enquiries. We are currently considering the 
ssues that have been raised and will consult with representative bodies before the statement is 
superseded. But there is one particular point that we would like to clarify immediately. 

3P 16/91 identifies the circumstances in which we will treat any additional “accountancy 
*xpenses arising out of accounts investigations” as an allowable deduction. It will be obvious 
rom the quote in the previous sentence that the language used in SP 16/91 does not reflect 
self-assessment concepts and terminology, and for that reason alone needs to be updated. But 
he text of SP 16/91 is deficient in one other important aspect. In practice we normally disallow 
uccountancy expenses only where the additional profits arise out of negligent or fraudulent 
sonduct. This is not stated explicitly in SP 16/91. Instead SP 16/91 simply refers to investigations 
which result in “... a charge to interest or interest and penalties”. This phrase is intended to 
mply some degree of culpability on the part of the taxpayer (so that, for example, the additional 
orofits attract interest under TMA 1970 s 88 and penalties under TMA 1970 s 95). But 
‘... without a charge to interest.” could be read as denying a deduction where there is a charge 
O interest under TMA 1970 s 86, a charge which could arise in circumstances where there is no 
suggestion of negligent or fraudulent conduct at all. This is not the intention. We have no reason 
0 believe that this ambiguity has caused any difficulty in the operation of SP 16/91. But it 
yecomes much more relevant in the context of self-assessment, because there is now just one 
nterest charging provision, TMA 1970 s 86. 

Until such time as SP 16/91 is superseded the text below should be regarded as a statement of 
yur practice, as it applies to self-assessment enquiries. 


ACCOUNTANCY EXPENSES ARISING OUT OF 

SELF-ASSESSMENT ENQUIRIES 

it is the practice to allow, in computing profits assessable under Schedule D Case I and II, the 
1ormal accountancy expenses incurred in preparing accounts or accounts information and in 
issisting with the self-assessment of tax liabilities. 

Additional accountancy expenses arising out of an enquiry into the accounts information in a 
yarticular year’s return will not be allowed where the enquiry reveals discrepancies and 
idditional liabilities for the year of enquiry, or any earlier year, which arise as a result of 
1egligent or fraudulent conduct. 


SiW 
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Where, however, the enquiry results in no addition to profits, or anadjustment to the profits for 
the year of enquiry only and that adjustment does not arise as a result of negligent or fraudulent 
conduct, the additional accountancy expenses will be allowable. ) 


RI 193 (October 1998) Use of apportionment in the calculation of 
transitional overlap profit—FA 1994 Sch 20 para 24) 


We have been asked to state our view on the use of apportionment’s (under TA 1988 s 72).in the 
calculation of transitional overlap profit (FA 1994 Sch 20 para 2(4), as amended by. FA 1995 
s 122(2)). 

Typically the examples referred to us concern a taxpayer who has made up accounts for the 12 
months to 30-4-96, the 12 months to 30-4-97 and then the 11 months to 31-3-98. The basis 
period for 1997-98 is the 23 months to 31-3-98 and transitional overlap relief arises in respect of 
the period 1-5-96 to 5-4-97. Is the relief due 11/23rds of the profits of the basis period, or 
11/12ths of the profit of the 12 month account to 30-4-97? 

Our view is that the answer is 11/12ths of the profit of the 12 month account to 30-4-97 (or, 
more accurately, 340/365ths of that profit). In the absence of an account for the 11. months of 
the transitional overlap period itself a time-based apportionment of the 12 month account to 
30-4-97 is the most accurate measure of the relevant profit available to us. 


Example 
12 months to 30-4-96 £19,000 
12 months to 30-4-97 £24,000 
11 months to 31-3-98 £15,000 


The profit of the basis period for 1997-98 (the 23 months 1-5-96 to 31-3-98) is £39,000 (TA 
1988 s 62(2)(b)). 

The profit of the transitional overlap period (the 340 days 1-5-96 to 5-4-97) is 340/365 = 
24,000 = £22,356 (FA 1994 Sch 20 para 2(4)). ty 
Strictly the overlap relief available on the change of accounting date to 31-3-98 is 335/340. x 
22 3561— £22,027 (TA 1988 s 63A(1)). But if the 31 March concession is adopted, to treat the 
change of accounting dates as if a change to 5-4-98, the full £22,356 may be deducted. 
Assuming the 31 March concession is adopted the taxable profit for 1997-98 is (39,000 — 
22,356) = £16,644 (TA 1988 s 63A(1)). 

[Note: There is a more detailed explanation of the general principles of apportionment in 
es 1.17 to 1.20 of SATI (1995). The “31 March” concession is detailed at paras 1.98 to 


Commentary—Simon's Taxes B4.107. 


Rl 194 (October 1998) Recording overlap profit carried forward from 
1997-98—TA 1988 s 63A 


The self-assessment returns for 1997-98 include boxes which taxpayers should use to record any 
overlap profit (including any transitional overlap profit) carried forward to 1998-99. The boxes 
in question are box 3.77 in the self-employment pages and boxes 4.11 and 4.66 in the partnership 
pages. (There are also boxes for overlap profit brought forward from the previous year, and for 
the overlap relief used in computing the profits of the year.) 

The boxes for amounts of overlap profit were provided as a convenient means for taxpayers to 
maintain an accurate record of the amount of relief that will be available in a future year. We 
have received reports that some agents (and taxpayers) are failing to make entries in the overlap 
profit carried forward boxes in cases where we would expect entries to be appropriate. Failure to 
make an appropriate entry does not mean that the entitlement to relief is lost as it ought to be 
possible to establish the correct position in a future year. But it would be preferable for all 
concerned if the correct figures were established in the year in which the overlap arises. Where a 
return has already been sent in TMA 1970 s 9(4)(b) amendment should be considered.” 


RI 195 (October 1998) Amendments to self-assessment returns: 
original return made negligently or fraudulently—TMA 1970 ss°9A(4), 
12AB(2) : Holle Oo) soussig od ai i 
There appears to be a mistaken belief in some quarters that ainenti pends diateine: binidee 
TMA 1970 s 9(4), or a partnership statement + athe TMA 1970.s IDA fides wenslin 
action by the Inland Revenue in relation to the incorrect figures Bein: econ return, 
Self-assessment does not alter our policy of considering the imposition of a penalty:under TMA 
1970 s 95 or 95A whenever there is evidence that the pete ‘cilaiabheieliaentiigos 


’ 
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fraudulently, even if the error first comes to light as a result of an amendment under TMA 1970 
s 9(4), or TMA 1970 s 12AB(2), rather than as the result of an enquiry under TMA 1970 5 9A, 
Any such penalty would be based on the difference between the amount of tax correctly payable 
and the amount that would have been payable if the original return had been correct. 


Commentary—Simon's Taxes £1,257. 


RI 196 (October 1998) Payments under charitable deeds of cov- 
enant 


Note—The legislation to which this interpretation refers (TA 1988 ss 347A and 339(8)) has now been repealed. 


Rl 197 (October 1998) Flat management companies: new corpora- 
tion tax Schedule A—residential service charges 


Note—This Interpretation has been superseded by the Property Income Manual PIM1070. 


RI 198 (December 1998) Offshore trusts: capital gains tax—FA 1998 


FA 1998: DEFINITION OF “PROTECTED SETTLEMENT” IN NEW TCGA 1992 
SCH 5 PARAS 9(10A)—(10D). 
FA 1998 s 132 brought trusts set up before 19 March 1991 within the scope of a capital gains tax 
charge, under TCGA 1992 s 86, on the settlor of the trust in respect of gains realised by the trust 
where the settlor, members of the settlor’s immediate family, or companies they controlled, could 
benefit from the trust. For this purpose, “members of the settlor’s immediate family” are the 
settlor’s spouse, children of the settlor or of the settlor’s spouse and their spouses. FA 1998 s 132 
applies, generally, to chargeable gains realised on or after 6 April 1999, 
A category of “protected settlements” will remain outside the scope of the charge on the settlor 
under TCGA 1992 s 86. “Protected settlements” are defined at new TCGA 1992 Sch 5 
paras 9(10A)-9(10D) as untainted pre-19 March 1991 settlements where the only members of 
the settlor’s immediate family who can benefit from the trust are, broadly 
~ unborn children of the settlor or of the settlor’s (current or future) spouse, or 
such children who are under the age of 18 at the end of the immediately preceding year of 
assessment. Future spouses of such children or of the settlor can also be included without 
jeopardising the “protected settlement” status, as can persons who are not counted as 
members of the settlor’s immediate family for the purposes of the settlor charge. 
However, FA 1998 s 131 treats grandchildren of the settlor or of the settlor’s spouse as members 
of the settlor’s immediate family for the purposes of the settlor charge in relation to trusts set up 
on or after 17 March 1998, or trusts set up before that date which become tainted. There is 
therefore some question over whether pre-1991 trusts where the beneficiaries, at 6 April 1999, 
include both children under 18 and grandchildren as the only members of the  settlor’s 
immediate family who can benefit from the trust would meet the definition of a “protected 
settlement”. 
In such cases the Inland Revenue will not regard the existence of the settlor’s (or the settlor’s 
spouse’s) grandchildren of whatever age as beneficiaries of a relevant settlement as causing the 
settlement to fall outside the definition of a “protected settlement” for the purposes of new 
TCGA 1992 Sch 5 paras 9(10A)-(1OD). 
Commentary—Simon's Taxes C4438. 


Revenue Interpretation RI 232—Change of interpretation: Non-resident trusts gains and losses accruing in the transitional 
period to trusts brought within the settlor charge by FA 1988--treatment for tax year 1999/2000, 


RI 199. (February 1999) The taxation of Schedule F income received 
by trustees after 6 April 1999 


In his Budget in July 1997 the Chancellor announced a major reform of the corporation tax 
system including the way in which Schedule F income (dividends, distributions and other similar 
income) is taxed, The principal legislation is in K(No 2)A 1997 ss 24-36. 

We have received a number of enquiries about the effect of these changes on trusts, trustees and 
beneficiaries. This article provides some general guidance on the changes. It does not cover 
Schedule F income received by trustees of a UK unit trust scheme. 

All references are to TA 1988 unless otherwise stated. 


Sid 
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BARE TRUSTEES 

Income received by bare trustees is treated as the income of the beneficiary for tax purposes. 
There have been no changes to that. So Schedule F income arising to such trusts will continue to 
be treated as the income of the beneficiary and be taxed as if they received the income direct. 


TRUSTEES NOT SUBJECT TO TA 1988 S 686 

Such trustees do not generally pay tax at the rate applicable to trusts and likewise will not 
normally be taxed at the Schedule F trust rate. But they will be liable at the Schedule F trust rate 
on share buybacks and other similar distributions in accordance with the new s 686A, just as at 
present they are taxable at the rate applicable to trusts on such distributions. 

For other distributions received on and after 6 April 1999 the trustees will be chargeable at the 
Schedule F ordinary rate (10%). Since the distribution will have a non-payable tax credit of 10% 
attached to it, there will be no further tax to pay by the trustees just like under the current 
system. 


TRUSTEES LIABLE UNDER TA 1988 S 686 


At present such trustees are taxed at the rate applicable to trusts (34%) on all income they 
receive. From 6 April 1999 income falling within Schedule F is to be taxed at a new “Schedule F 
trust rate” of 25%. Schedule F income will have a non-payable tax credit of one-ninth of the 
amount or value of the dividend. So on a dividend of £900 the non-payable tax credit will be 
£100. ‘ 

The Schedule F trust rate of 25% ensures that, in broad terms, the trustees will have to pay the 
same amount of tax on the same dividend under the new system as they do under the current 
system. This is demonstrated by the following example. 


Current System New System 
£ 
Dividend 900 900 
Tax credit ce 100 
Gross income 1125 1000 
Tax at 34%./ 25% 382.50 250, 
Income after tax 742.50 750 
Tax due from trustees 382.50 250 
Minus tax credit 225 100 
Additional tax due 157.50 150 


DISCRETIONARY PAYMENTS MADE BY TRUSTEES 
Where trustees make payments to which $ 687 applies, the beneficiary receives an annual 
payment which is treated as a gross payment from which tax at 34% has been deducted. Thus a 
payment of £750 is treated as a payment of £1136.36 from which tax of £386.36 has been 
deducted. The gross payment of £1136.36 is treated as the income of the beneficiary with further 
tax being due from them or tax being repaid to them as appropriate. 
From 6 April 1999 as tax credits will be non-payable they cannot go into the s 687(3) “tax pool”, 
So, using the example above, whereas at present £382.50 can go into the pool, under the new 
system only £150 will do so (£250 minus £100). 
The example shows that the cash available to the trustees for distribution is| £742.50 under the 
current system and £750 under the new, Under the current system, if the trustees distribute all 
the available cash (£742.50), the beneficiary’s income is £1125 gross with a tax credit of £382.50. 
The credit is matched by the amount in the tax pool (see above). ey eS EOC 
Under the new system from 6 April 1999 if the trustees distribute all the cash available (£750) the 
beneficiary’s income will be £1136.36 with a tax credit of £386.36. And, pedis sent pee is 
insufficient tax in the tax pool to “frank” this tax credit there will be further liability on the 
trustees under s 687(2)(b). In the above example if the only tax in the pool is the £150 paid by the 
trustees on the dividend then there will be an s 687(2)(b) charge of 36,36 (£386.36 less £150). 
If, in the above example, the trustees choose to rely only on the dividend income to fund both t 
payment to the beneficiary and the s 687(2)(b) lability then they only have $ t funds to 
release 66% of the actual dividend, ie £900 x 66% = £594. This will translate to gross income of 
pa a = cat of et bg ee: s S87CK) liability will be £156. Aa AX p00) i 
. So, rustces will pay to the benefici a> ‘ 
would equal the £750 cash they have in hand. Pasha ‘ion ab Ec ih 


It has been suggested that the effect of s 687 has somehow been altered by the changes in 


th 


legislation. This 1s incorrect. The current legislation works j y 
; et ‘ orks in exactly the same 
receive a dividend without a tax credit such as a foreign income dividend 


example shows. Assume a discretionary trust’ i in 
dividend of £900. Mir rials ip ome 
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Dividend £900.00 
Notional tax treated as paid £225.00 
Gross income £1125.00 
Tax at 34% £382.50 
Income available after tax £742.50 
Tax due from trustees £382.50 
Minus notional tax treated as paid £225.00 
Additional tax due £157.50 


So far the computation is identical to that in the previous example. 

However, because the notional tax is non-payable it cannot go into the tax pool so only the 
£157.50 paid by the trustees goes into the pool. If the trustees release the whole of the available 
cash of £742.50 the beneficiary’s income is £1125 gross with a tax credit of £382.50. As the tax 
pool is only £157.50 the liability under s 687(2)(b) is £225. 

Again if the trustees choose to rely only on the dividend income to fund the payment to the 
beneficiary and the s 687(2)(b) liability then they only have sufficient funds to release 66% of the 
actual dividend, ie £900 x 66% = £594. This will translate to gross income of £900 with a tax 
credit of £306. The s 687(2)(4) liability becomes £148.50 (£306 minus tax pool £157.50). So the 
trustees will pay £594 to the beneficiary and £148.50 to the Inland Revenue. This equals the 
£742.50 cash they have in hand. 


TRUST MANAGEMENT EXPENSES 


Sections 686(2AA), (2A), (2B), 689A, B contain the rules for trust management expenses. From 
6 April 1999 s 689B has been amended so that the new Schedule F income is included in those 
types of income (ie income not carrying a payable tax credit) against which allowable expenses 
are set in priority to other income. Therefore allowable expenses will be set against income in the 
following order from 6 April 1999— 

— first against Schedule F income and other income within ss 233(1A), (1B), 249(6), and 
, 4210)@); 

— next against foreign dividends as defined in s 1A(3)(d): 

— next against savings income within s 1A; and 

— finally against other income. 


Commentary—Simon’s Taxes C4.203. 


RI 200 (February 1999) Schedule D Cases | and II redundancy pay- 
ments 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 201 (April 1999) Transfer of assets abroad—taxation of income 
under the provisions of TA 1988 ss 739-746 


INTRODUCTION 


TA 1988 ss 739-746 are anti-avoidance provisions aimed at certain transactions involving 
transfers of assets abroad. These notes provide guidance on how the Inland Revenue interpret 
various aspects of this legislation at the time of writing, in cases where the courts have not given 
a definitive interpretation of particular statutory wording. 


SECTION 739 

It has been established by the courts (in Lord Howard de Walden v IRC [25 TC 121]) that “power 
to enjoy” the income of a person resident or domiciled outside the UK is not restricted to the 
income or benefit actually received. However, it has not been determined by the courts whether 
all the income of the overseas person should be assessed, or only the income of that person to 
the extent that it arose by virtue or in consequence of the relevant transfer of assets and any 
associated operation(s). It has been the Revenue’s practice (since the decision in Vestey v IRC 
[[1977] STC 414]) to assess on the second of these two possible bases. 

Section 739 can potentially apply not only to an individual who transfers assets but to someone 
who is “associated with” a transaction (according to the decision of the courts in Vestey v IRC). 
The Revenue regard this as including anyone who procured the transfer of assets. 

Where the same assets are transferred by several individuals, the Revenue’s practice is to assess 
the transferors in proportion to their share of the assets transferred. Thus where, for example, 
shares of a UK company are held by three shareholders in the proportion 40%, 40% and 20% 


Sid 
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and there is s 739 liability in respect of the income of an overseas person to which the shares are 
transferred, the liability is assessed on each of the three shareholders in’ proportion to their 
respective holdings. 


SECTION 740 

A non-UK domiciled individual who transfers assets but is outside the charge to. tax under s 739 
by virtue of the provisions of s 743(3), is not assessed under s 740. 

Similarly, a transferor of assets who is outside the charge to tax under s 739 in respect of income 
arising before 26 November 1996 through being not ordinarily resident in the UK at the time of 
the transfer, is not assessed under s 740. 

For the purposes of s 740(1)(b) a benefit is treated as not including either the giving of a life 
interest to a beneficiary or the receipt by a beneficiary of the proceeds of selling a life interest. 
But it is otherwise treated as including all benefits taken into account in determining whether an 
individual has power to enjoy income for the purposes of s 739. It therefore includes for example 
receipt of a loan at less than a commercial rate of interest, and the use of trust property at less 
than an open market rental. 

For the purposes of s 740(3) the measure of “relevant income” is treated as not including such 
part of the income as has already been genuinely paid away to a beneficiary or to a bona fide 
charity. 
Once relevant income has arisen and continues to be available to provide a benefit, it must in the 
Revenue’s view be carried forward year by year until extinguished by such a benefit, even if it is 
capitalised in the accounts of the overseas person. : 


SECTION 741 


The legislation places the onus on the taxpayer to demonstrate to the satisfaction of the Revenue 
that the conditions for relief under s 741 are met, or likewise to the satisfaction of the Special 
Commissioners in a case where the taxpayer has appealed against a decision by the Revenue that 
relief is not due. In either event the terms of s 741 in effect require the taxpayer to show that the 
transactions had a non-fiscal purpose, and did not also have a tax avoidance purpose. Where the 
taxpayer has been able to establish that at least one of the purposes for undertaking the 
transactions did not entail tax avoidance, the Revenue will regard it as incumbent.on them to 
indicate why in their view tax avoidance may also have been involved. They will explain their 
reasons to the taxpayer, after considering fully all the arguments he or she have advanced and all 
the documents submitted in support of his or her contentions, and will’do so prior to any 
Special Commissioners’ hearing. 

Although it is sometimes referred to as a “motive test”, s 741 in fact refers to the “purpose” of a 
transfer and any associated operations. Consequently, it is only the purpose of a'transaction that 
the Revenue consider in applying the section. “Purpose” is taken to be the end it is sought to 
achieve by the transaction. Furthermore, if a transaction involves tax avoidance, that is 
considered by the Revenue to be at least one of its purposes even if the transferor did not form 
the subjective intention of avoiding tax. 

The law was amended in 1969 following a decision of the Courts (in IRC v Herdman [45 TC 
394]) that only the transfer and any associated operations giving a power to enjoy at the outset 
were relevant for determining whether the terms of s 741 were satisfied. The amendment to the 
legislation sought to bring all associated operations into consideration when‘s 741-was invoked. 
Because of doubts expressed as to the effectiveness of this amendment, it has been the Revenue’s 
practice in considering whether a defence under s 741 is available to consider only the transfer 
and any associated operations which directly establish a power to enjoy) the income of the 
overseas person under any particular sub-head in s 742(2). ig! 


The role of advisers is taken into account in assessing the purpose of the transaction when 
considering the application of s 741, id? towiota 


The expression “bona fide commercial” in s 741(b) is taken to apply only to the furtherance of 
trade or business, and not to the making or managing of investments. 
The Revenue’s view is that one of the essential conditions of s 741(b) would not be satisfied 


where there was a significant element of tax avoidance purpose in the design of the transfer and 
any associated operations. (P| DORR GIS fiB9¢ ie 


SECTION 742 | tote eas 

} : f j g i Stl) J@eangioont 2 Ba 
The wording of s 742(1) is interpreted as meaning that an associated operation does not 
necessarily have to take place after a transfer of assets. A transaction undertaken “in relation to” 


a transfer of assets can precede the transfer. 19292 of 22902 fy Of (BIB ol Le, 1. \ 
nsiog neo PE) moitose 
SECTION 743 "diay betaine” 2 oclw 


Unless transactions are part of a wider arrangement, Revenue practice is not 'to seek to assess a 
UK domiciled individual on the income of a non-UK domiciled spouse; where that income 
arises from a transfer of assets by that spouse and would be outside the charge to tax under s 739 
by virtue of the provisions of s 743(3). | id bl if Yosqimoo AU.g te. zorsele 
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Nhere a non-UK domiciled individual transfers assets but is not chargeable to tax under the 
rovisions of s 739 owing to s 743(3), there.is no bar in the Revenue’s view on the application of 
740 to others who did not themselves make the transfer but were beneficiaries of it. 


SECTION 744 


Nhere more than one person can be potentially assessable under ss 739, 740, the Revenue will 
eek to agree with the taxpayer under the terms of s 744 a “just and reasonable” division of 
lability. 


SECTION 745 


n the Revenue’s view the introduction of a client to anyone responsible for establishing an 
verseas entity does not constitute the giving of professional advice to a client within s 745(3). 


MISCELLANEOUS 


Nhere income could be fully assessed under both s 739 and the settlements legislation in TA 
988 Part XV, it will not in practice be charged under both. Similarly, income will not in practice 
ye charged on both the beneficiary under s 740 and the settlor under the settlements legislation, 
vhere an assessment could in strictness be made on each of them in a case involving income that 
s accumulated within a discretionary offshore trust in which the settlor retains an interest, and 
hen paid to a beneficiary as capital. However, in both cases this is subject to the proviso that the 
Yevenue may sometimes raise alternative assessments, for example where a taxpayer has not 
rovided full information. Moreover, where income arises in an offshore company underlying a 
ettlement and the income is not paid up immediately to that settlement, the provisions of s 739 
vill be invoked where necessary to-assess the income of the underlying company. 


‘he Revenue’s practice is only to allow trading losses in an offshore company to be carried 
orward to be offset against future trading profits of that company. They cannot be offset against 
nvestment income of the same, previous or future years. 


secause of their complex and specialised nature the provisions of ss 739-746 are applied in 
adividual cases by the Revenue’s Special Compliance Office and Financial Intermediaries and 
‘laims Office (see Inspector’s Manual IM4622). It is incumbent on taxpayers or their advisers to 
raw the Revenue’s attention to the implications of the legislation when submitting details of 
ransactions to which it may potentially apply (in the light of the decision of the courts in Regina 
IRC ex parte MFK Underwriting Agents Ltd [[1989] STC 873]). 

‘axpayers are required to disclose clearly in their self-assessment return if there is any income or 
enefit assessable under s 739 or 740, and whether reliance is being placed on s 741 to exclude 
acome or benefit from assessment. Where such a disclosure has been made and exemption 
nder s 741 claimed, the Revenue will make any necessary enquiries about that exemption in the 
tatutory period allowed, and will not seek to reopen that year’s return on discovery grounds if 
he s 741 exemption has to be reconsidered in later years. 


31 202 (April 1999) Capital gains tax—some retirement relief points 


‘his article covers— 
our present understanding of the meaning of full-time working officer or employee 
following the judgment in the case of Palmer v Maloney and Shipleys [71 TC 1983]; 
the effect of the phasing out of retirement relief on claims for relief under Concession D31 
{now obsolete]; 
how we will treat disposals which are associated with other events which take place around 
5 April 2003. 


‘ULL-TIME WORKING OFFICER OR EMPLOYEE 


Ve have had enquiries about our published view of the meaning of full-time working officer or 
mployee for the purposes of TCGA 1992 Sch 6 para 1, following the judgment of Mr Justice 
addie in Palmer vy Maloney and Shipleys. 

‘his case concerns a claim for damages brought by Mr Palmer against his former accountants 
ontending that he would have qualified for retirement relief if he had realised the profit in his 
ompany shareholding by way of a capital distribution, and that his, accountants had been 
egligent in not advising him to that effect. The defendants stated that Mr Palmer did not 
ualify for retirement relief because he did not devote substantially the whole of his time to the 
ervice of the company. Judgment was given in favour of the defendants but the decision is 
ubject to further litigation. 

Jur longstanding practice does not accord with the tests which Mr Justice Laddie applied to 
etermine whether-an individual is,a full-time working officer or employee, For the moment 
owever we can confirm that our interpretation of the definition of full-time working officer or 
mployee for the purposes of capital gains tax retirement relief will remain unchanged pending 
he case becoming final. In particular. we shall continue to abide by our published view in 


SiW 
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Capital Gains Manual CG63621 on the meaning of the words “substantially the whole of hi: 
time” contained in the definition of full-time working officer or employee at TCGA 1992 Sch ¢ 
para 1. 

This guidance is that one should consider whether someone devotes substantially the whole o 
his time to the service of the company by reference to the normal working week. For a company 
which has other full-time employees this can be taken to mean at least three quarters of the ful 
normal working hours. 

We will fully review, following finalisation of the litigation, whether or not it is necessary t 
re-appraise our understanding of the words “substantially the whole of his time” in the light o 
judicial observations. If reappraisal should prove necessary, we will determine what action need 
to be taken in the light of a detailed study of the court judgments; a further announcemen 
would then be made about our future approach. 


CONCESSION D31 AND PHASING OUT OF RETIREMENT RELIEF 


The effect of Concession D31 is to alter the date of disposal for retirement relief purpose 
where, pending completion of an unconditional contract, business activities continue beyond th 
date of that contract. Normally the date of disposal of an asset is determined by TCGA s 28 
and will be the date of the unconditional contract. However when we are looking at th 
application of retirement relief we may consider the qualifying conditions by reference to th 
date of completion in accordance with Concession D31. 


The result of this where the date of the unconditional contract and the date of completion spai 
two tax years is described at Capital Gains Manual CG63291. If an individual is under th 
qualifying age at the time of the unconditional contract in one tax year, but continues ii 
business until completion in the following tax year, and at completion has reached the qualifyin; 
age of relief, then we may accept that the individual is eligible for retirement relief in respect o 
the disposal in the earlier year (subject to all other provisions being fulfilled). 


Where the date of completion is treated as the date of disposal in accordance with th 
Concession, then that date applies to all aspects of retirement relief including the amounts o 
relief available in the year of disposal when completion occurs. 


This means that if an individual enters into an unconditional contract in the year ended 5 Apri 
1999, but is only 49 at that date, and the contract is not completed until May 1999 when he is 5( 
then the retirement relief due will be calculated by reference to the lower amount of relie 
available in the year ended 5 April 2000. 

It also means that where an unconditional contract is before 5 April 2003 and completion is no 
until after that date Concession D31 will not give access to retirement relief: This is becaus 
retirement relief would only be due by reference to the date of completion, and in the year ende 
5 April 2004 retirement relief is no longer available. 


Note—Concession D31 has been classified as obsolete. 


SOME OTHER ASPECTS OF THE PHASING OUT OF RETIREMENT RELIEF 


The final date for a disposal upon which retirement relief may be due is 5 April 2003. There ar 
a number of situations where a disposal will qualify for retirement relief only if it can b 
associated with another event. The examples below illustrate some of the situations in whic! 
disposals will not qualify for relief because an associated event falls after 5 April 2003— 

— Where there is an associated disposal before 5 April 2003, but the material disposal is afte 
that date then for the purposes of TCGA ss 164(6)-(7) no retirement relief would be due o: 
the gain on the earlier associated disposal. This is because no relief falls to be given on th 
material disposal which takes place at a time when retirement relief is no longer available. 
Where there is the cessation, or disposal of the whole or part of a business, prior to 5 Apr 
2003, and there is a disposal of assets or an associated disposal after that date retiremen 
relief will not be available in respect of any gain arising on that disposal because TCG/ 
ss 163, 164 and Sch 6 shall not have effect in relation to disposals in 2003-04 and subsequen 
years of assessment by virtue of FA 1998 s 140(2). 

Any questions on this guidance should be directed to—Jeffrey Davenport, Capital and Saving 
Division, Sapphire House, Streetsbrook Road, Solihull B91 1QU. Aan 


Commentary—Simon’s Taxes C3.602. 


RI 203 (April 1999) Capital allowances on machinery or plant lease 
outside the UK rae 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA24010. 


craft 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA23781. 


RI 204 (June 1999) Application of the long-life asset rules to jet air 
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RI 205 (June 1999) Compulsory acquisition of freehold or extension 
of lease by tenant: tenant’s right to buy: Statement of Practice SP 
13/93—TCGA 1992 s 247 


Note—This Interpretation is superseded by the Capital Gains Tax Manual CG61940. 


RI 206 (June 1999) Double taxation relief—adjustments to foreign 
fax paid 


Note—This Interpretation is superseded by the International Manual INTM162120. 


R| 207 (August 1999) Deduction of tax at source—loan relationships 
for trading purposes 


We have been asked to clarify whether, or how, the obligation to deduct income tax from 
yayments of yearly interest has been affected by the enactment of the loan relationships 
egislation at FA 1996 Part IV, Chapter II. In particular we have been asked to comment on the 
suggestion that, where interest received is being taxed as part of the Case I profit of a company, 
his removes the obligation to deduct tax imposed by TA 1988 s 349(2) on the payer. 
TA 1988 s 349(2) provides that where annual interest chargeable to tax under Schedule D Case 
II is paid by a company, a partnership of which a company is a member, or any person to 
nother person whose usual place of abode is outside the UK, the payer is obliged to deduct 
ncome tax. This obligation is subject to s 349(3) which provides that, in the case of certain 
specified payments (including payments to a person within the charge to corporation tax in 
espect of interest on an advance from a bank), there is no obligation to deduct tax on making 
he payment. Such exceptions to the rule in s 349(2) are not addressed further in this note. 
Where interest is paid to a company within the charge to corporation tax the receipt will be 
axed under the provisions of the loan relationships legislation. If the loan relationship is for 
rade purposes, yearly interest received will be a credit which falls to be taxed as part of the Case 
profit of the company. It would not be taxed under Case III. It has been suggested that in such 
‘ircumstances, where no Case III charge arises, there can be no obligation to deduct income tax 
n accordance with s 349. This is not the case. 
The test in s 349(2) to establish whether there is an obligation to deduct tax is based on whether 
he yearly interest is— 

“chargeable to tax under Case III of Schedule D (as that Schedule has effect apart from the 

modification made for the purposes of corporation tax by section 18(3A))”. 
[he payer of the interest therefore has to decide whether the interest falls into the categories of 
ncome referred to in TA 1988 s 18(3) under the heading “Case III”. The test is carried out with 
10 reference to the actual treatment of the interest in the hands of the recipient. Clearly it is 
dossible for interest to be within the categories of income referred to in s 18(3) but actually to be 
axed as part of the Case I profit of a corporate creditor. In such circumstances the obligation to 
Jeduct income tax remains. 


31208 (August 1999) Wines and spirits—the capital gains tax treat- 
ment 


We have received a number of enquiries recently about the capital gains tax treatment of bottles 
of wines, particularly “fine” wines, and spirits. This article sets out the position for transactions 
vhere the correct charge is to capital gains tax. It is written on the premise that any transactions 
yy private individuals involving the acquisition and disposal of such wines are not regarded as 
‘trading” or an “adventure in the nature of trade” within the charge to income tax under 
schedule D Case I. 


Where bottled wine is purchased, each bottle is a chattel for capital gains tax purposes. As gains 
yn the disposal of chattels which are also wasting assets are generally exempt from capital gains 
ax, TCGA 1992 s 45(1), then the first question is whether bottled wine is a wasting asset or not. 
‘or capital gains tax purposes a wasting asset is one whose predictable life, from the point of 
riew of the person acquiring it, does not exceed 50 years, TCGA 1992 s 44(1). Whilst this 
lefinition would clearly apply to cheap table wine which may turn to vinegar within a relatively 
hort period, even in unopened bottles, our view is that it would certainly not apply to port and 
»ther fortified wines which are generally recognised to have a very long storage life. 

3etween these extremes, there are a number of fine wines which are quite drinkable after a 
ubstantial period although of course the taste alters over that time. With these the basic 
-onsideration, in our view, is whether the wine has turned to vinegar or has merely matured. Of 
‘ourse in practice, most wine is drunk well below the age of 50 years and in that sense it is very 
lifficult to consider the issue in isolation. However, where the facts justify it, we would normally 
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contend that wine is not a wasting asset if it appears to be fine wine which not unusually is kept 
(or some samples of which are kept) for substantial periods sometimes well in excess of 50 years. 


If a particular bottle of wine is not a wasting asset, then any gain accruing on its disposal may 
nevertheless be exempt where the disposal proceeds for that single bottle do not exceed £6,000, 
TCGA 1992 s 262(1). Where however, a number of bottles are sold to the same person in one or 
more transactions, then the question might arise as to whether the bottles themselves constitute 
a “set”. If they do, then the £6,000 limit would apply to the overall sale proceeds rather than the 
price fetched for any individual bottle, TCGA 1992 s 262(4). This is a question of fact and would 
depend on— 

(a) whether the bottles are “similar and complementary”—which would require the wine in 

them to have been produced from the same vineyard in the same vintage year, and 

(b) whether the bottles are of greater worth when sold collectively than when sold individually. 


Commentary—Simon's Taxes C2.902. 


RI 209 (August 1999) Late Payment of Commercial Debts (Interest) 
Act 1998—whether interest payable under the Act is “yearly interest’ 


The purpose of this article is to provide guidance on whether interest under the above Act is 
“yearly” interest within the meaning of TA 1988 s 349(2).. 


The Late Payment of Commercial Debts (Interest) Act 1998 came into force on 1 November 
1998. It provides for statutory interest to run where payment is delayed on certain contracts for 
goods or services. It does not apply where there is a prior right to interest under the terms of the 
contract itself, or under statute. 


The question arises as to whether interest under the Act is “yearly” interest and so subject to 
deduction of income tax by the payer in accordance with s 349(2). The leading case law 
authorities in this area explain that, in deciding whether interest is “yearly”, it is of primary 
importance to establish whether the parties intend or contemplate that the debt will, or may, 
remain outstanding for a year or more. It is, our understanding that the Late Payment Act was 
introduced primarily to encourage prompt payment, and that it is not its intention, nor will it 
normally be its effect, to provide interest of money over a long period. Accordingly we consider 
that interest payable under the Act will not constitute “yearly” interest, and that no obligation 
therefore arises to the payer to deduct tax from the payment under s 349(2). This,same view 
extends to interest expressly provided for under the terms of a contract for goods or services, 
where that contract is one to which the Act would have applied but for the prior contractual 
right to interest. 


More generally, all relevant provisions of the Taxes Acts will apply to interest payable under the 
Late Payment Act as they apply to any other interest chargeable under Schedule D Case III. This 
means for instance that, in the case of a company chargeable to corporation tax, the relevant 
interest will rank as interest on a “money debt” which by virtue of FA 1996 s 100(2) should be 
brought into account on an accruals basis in accordance with the loan relationships regime. 
Section 100(4) will apply to determine whether the corresponding debits or credits fall to be 
brought into account as trading or non-trading items. In the case of a business outside the scope 
of the corporation tax rules we will normally expect to follow the timing of recognition ‘of 
receipts and payments given by correct accounting treatment. In such a case interest payable will 
normally qualify as a business expense on ordinary principles; interest receivable will be a 
component of the Case I profit where it is received in the course of an activity. forming an 
integral part of a trade, otherwise it will be charged under Case III as it arises. 


Commentary—Simon’s Taxes A4.409. 


RI 210 (October 1999) Bookmakers’ pitches and capital gains tax — 


BACKGROUND He 


Up until October 1998, the pitch committee of the appropriate Bookmakers’ Protection 
Association (BPA) allocated pitches at each horse racecourse’ on’ behalf of the Tacecourse 
authorities. BPAs covered all courses between them and combined: formed the National 
Association of Bookmakers. On-course bookmakers obtained a “pitch”—a specified position in 
Tattersall’s or the Silver Ring on which they erected a stand and traded. In each enclosure the 
pitches were arranged in rows, the front rows being regarded as the best from which to attract the 
most custom and the largest bets. ‘isionsy o18 doidw eeniw Berlitro) rorito 
A bookmaker could only have one pitch at a racecourse at a’time: A pitch was deemed to fall 
vacant if the occupant failed to regularly attend the course meetings: When @ pitch fell vacant, 
the bookmaker with the longest satisfactory attendance in the: ring concerned) was given 
preference if they applied for it, except that in certain circumstances a member of the previous 
holder’s family could obtain it. ow eisloatirt lt tobienos os dluorhib 
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‘undamental changes to the administration of on-course bookmakers and the allocation of 
itches were introduced with effect from 8 October 1998, when the National Association of 
300kmakers lost its control of racecourse betting rings to the National Joint Pitch Council, 
vhich is in turn administered by the Horse Race Betting Levy Board. Under the new regime, a 
umber of changes to existing practices were introduced including the fact that although the 
eniority system used to determine pitch positions in the betting ring is maintained, transferring 
eniority by auction is now permitted. In addition, inherited seniority alone is no longer 
ufficient for a bookmaker to retain a ring position. 


SAPITAL GAINS TAX 


n our view, the right to occupy a particular “pitch” at a particular racecourse is an asset for 
apital gains tax purposes. TCGA 1992 s 21(1)(a) provides that— 


“All forms of property shall be assets ... including ... incorporeal property generally.” 


vhile the decision in O’Brien v Benson's Hosiery (Holdings) Limited [{1979] STC 735] established 
hat incorporeal rights are assets where these could be “turned to account”. A disposal of such a 
ight by way of auction is therefore a disposal of a chargeable asset. The right is akin to a licence 
llowing the holder to occupy a particular position on a particular racecourse without the fear 
f action against them for trespass but would not amount to an interest in the particular 
acecourse, 


JATE OF DISPOSAL 


Nhen a particular pitch is auctioned, the date of a disposal will be the date on which the 
yurchaser’s bid is accepted, TCGA 1992 s 28(1), rather than the date on which the new owner 
akes possession of that pitch by occupying it at the next race meeting. 


\CQUISITION COSTS 


Vhere a pitch has not previously changed hands by way of auction it is our view that there is no 
cquisition cost to deduct on a subsequent disposal. Under the pre-October 1998 system, a pitch 
vhich had fallen vacant was effectively forfeited by the previous occupant and then re-allocated. 
Ne therefore consider that the successor has acquired the pitch without any “corresponding 
lisposal” of it to them, either by the previous occupant or the racecourse, so the market value 
ule would not apply, TCGA 1992 s 17(2). 

n any event, if the particular pitch could not be put on the market before the October 1998 
hanges to the rules, there would be no market value. That would apply even where a member of 
he family could expect to acquire it through inheritance. 

imilar comments would apply in the case of a bookmaker who occupied a particular pitch back 
nn 31 March 1982 since even though it would have been an asset to which TCGA 1992 s 35(2) 
vould apply, its market value on that date would again be nil. 


NHERITED PITCHES 

Vhere a pitch has been acquired by inheritance after the October 1998 changes to the rules came 
nto effect, however, we consider that the position will be different. TCGA 1992 s 62(1) provides 
hat 


“The assets of which a deceased person was competent to dispose— 


(a) shall be deemed to be acquired on his death by the personal representatives or other 
persons on whom they devolve for a consideration equal to their market value at the date 
of death.” 


‘early a particular pitch will now have a market value and as it was an asset “of which the 
leceased was competent to dispose” would fall within s 62(1). 

\ pitch will also be “property to which (the deceased) is beneficially entitled”, IHTA 1984 s 5(1), 
nd where it formed part of the deceased’s business, its value may qualify for inheritance tax 
usiness property relief at 100% if the statutory conditions are met, IHTA 1984 ss 103-114. 


f a member of the family acquires a pitch through inheritance then where its value has been 
ascertained” for inheritance tax purposes, this will also be their acquisition cost, TCGA 1992 
274. 


‘APER RELIEF 


\s any sales would take place after 6 April 1998, the effect of taper relief, TCGA 1992s 2A, has 
o be considered and we would accept that these pitches would fall within the meaning of 
business assets” in Sch Al para 5(2)(a). Where a bookmaker had acquired their pitch before 
7 March 1998 and still held it then and on 6 April 1998, the additional “bonus year” would be 
jue. 


SIY 
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ROLLOVER RELIEF 

While this might not apply in every case, we assume that a bookmaker might wish to put a 
particular pitch of theirs at one racecourse up for auction and then acquire one at another using 
the proceeds. We would not accept that these were transactions which qualified for rollover relie! 
under TCGA 1992 ss 152-159. A pitch which is occupied by a particular bookmaker is neither 
“land” nor an “interest in land” so does not fall within s 155 class 1, head A2 and we woulc 
resist any argument that it represents “goodwill” within class 4. 

While it is certainly an intangible asset it does not fall within the terms of Lord McNaughton’ 
definition of goodwill in IRC v Muller & Co (Margarine) Ltd ((1901] AC217), as being the 
“good name, reputation and connections of a business”. 


Commentary—Simon's Taxes C2.205, C3.303. 


RI 211 (October 1999) FA 1999 s 76—concessions that defer <¢ 
capital gains charge 


Note—This Interpretation is now considered obsolete by HMRC. For guidance on the application of TCGA 1992 ss 284A 
284B by HMRC, see the Capital Gains Manual CG13650—13662 (repudiation of concessions which defer capital gain 
charges). 


RI 212 (December 1999) Industrial buildings allowance: trade whict 
consists of the storage of goods or materials—part of a trade 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA32224. 


a ea 3 (December 1999) Reverse Premiums—FA 1999 s 54 anc 
C 


Note—This Interpretation has been superseded by the Business Income Manual BIM410S0 et seq. 


RI 214 (February 2000) Shotguns—the capital gains tax treatment 


We have received a number of enquiries recently about the capital gains tax treatment of pairs o 
shotguns and this article sets out our views on the point. It is written on the premise that am 
transactions by private individuals involving the acquisition and disposal of such guns are no 
regarded as “trading” or an “adventure in the nature of trade” within the charge to income ta: 
under Case I of Schedule D. 


It is common for items such as shotguns to be purchased and sold in pairs, generally matche: 
according to their maker. This does not, in our view, mean that a pair of guns should be treate 
as the asset (singular) for capital gains tax purposes rather than as two separate assets. The gun 
may well have been bought and sold together but they are still separate assets and an 
computation should apportion the figures for the disposal consideration and the cost o 
31 March 1982 market value as appropriate, between the two guns. 


This distinction could be important where the overall consideration for a pair of guns is £12,00 
or less so that each single gun would have realised less than the £6,000 exemption, TCGA 199. 
s 262(1). Where in such circumstances a loss arose by reference to the original cost or marke 
value of each gun, that loss would then be restricted using a deemed disposal figure of £6,000 fo 
each gun, TCGA 1992 s 262(3). 10 

We accept that this raises a further question which is whether the pair formed a “set”, TCG/ 
1992 s 262(4). Assuming that the requirement in that sub-section about the guns being sold t 
the same person would have been satisfied, that still leaves the question as to whether they woul 
have been similar, complementary and worth more together than separately. 


This will depend on the facts of the particular case but we would point out that while there i 
unlikely to be any doubt about the first two requirements given the nature of such sales, the thir 
is likely to turn on the type of guns involved and whether these could be said to form a natura 
pair. While the limited number of cases we have seen suggest ‘that this is likely to be the cas 


where shotguns are concerned, there have been exceptions so the answer will turn on the facts © 
a particular disposal. EDO: 


Assuming however that the “asset” was disposed of for more than £6,000, we then need to loo! 
at TCGA 1992 s 44 and the questions now become— a Mish 4H | 
(i) is a gun, singular or plural, a “machine” or “machinery”, given that we do not distinguis| 
between these terms in this context? sieneale 
or, if not— dacomt > eeRes tea 
(ii) did it have a predictable life not exceeding fifty years or less when it was acquired: by th 
person making the disposal? 


flin Palopl< 
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So far as question (i) is concerned, the word “machinery” is not defined for capital gains tax 
purposes so it must take its ordinary meaning. The Oxford English Dictionary defines a machine 
AS— 

“an apparatus for applying mechanical power, consisting of a number of interrelated parts, 

each having a definite function”. 
in our article in Tax Bulletin Issue 13, October 1994, we set out our views on the various types of 
asset which we regard as “machinery” and those included antique clocks. However, in our view 
there has to be a subtle difference between clocks and shotguns. Once you have wound up a 
lock, it continues to tick more than once, whereas with a shotgun once you have pulled the 
rigger, you only get one discharge out of the barrel. That said, we accept that you then have to 
Zo on and consider what happens if you have an automatic weapon or machine gun which 
ffectively fires continuously. 
While we take the view that the matter is not free from doubt, we would generally accept the 
irgument that all types of gun should be treated together under the general description of 
‘machinery’ so that they would have a predictable life of less than fifty years, TCGA 1992 
; 44(1)(c). 
In any event, assuming that these guns have been acquired for sporting or recreational purposes 
or by a farmer or gamekeeper as working guns, then the answer to question (ii) is, in our view, 
srobably going to be that their predictable life by reference to the purpose for which they were 
icquired, TCGA 1992 s 44(1)(4), would not exceed fifty years. 
it should however be borne in mind that, in the case of working guns particularly, where capital 
illowances had been or could have been claimed on the original acquisition cost of the gun, then 
uny gain on its disposal would still be chargeable, TCGA 1992 s 45(2), notwithstanding its 
laving a predictable life not exceeding fifty years. 
Whether a particular chattel should be classed as “machinery” is very much a question of fact 
which can only be answered by looking at the state and nature of that chattel. Accordingly, we 
‘egret that it is not possible for us to issue a fully comprehensive list of those chattels which 
vould, or would not, fall into this category. However, our capital gains tax manual looks at this 
und associated matters in the following paragraphs— 
~G76870-76876—chattels generally, including antiques, militaria, medals & toys; 
~G76880—76884—sets, including non-sterling coins and bank notes, stamps, books and maga- 
ines; 
~G76900-769 1 1—wasting assets, including clocks and watches, motor cars, locomotives and 
ships. 
[hese paragraphs also set the general principles which we use to decide if a particular chattel 
vas or was not an item of machinery. 


“ommentary—Simon’s Taxes C1.406. 


31215 (April 2000) TA 1988 ss 765, 765A 


Note—This Interpretation has been superseded by the Company Taxation Manual CTM34490. 


R| 216 (April 2000) Restriction on allowable rental for hire of car 
costing more than £12,000: CAA 1990 s 35(2) 


Note—This Interpretation has been superseded by the Business Income Manual BIM47717. 


R1 217 (June 2000) CAA 1990 s 51: fixtures in buildings—licence to 
occupy land 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA26100. 


R| 218 (August 2000) Trust implications of flat management com- 
panies, service charge funds and sinking funds 


in Tax Bulletin Issue 37 (October 1998, p 598) we published some guidance entitled “Flat 
management companies: new corporation tax Schedule A—residential service charges”. This 
urticle was primarily concerned with changes arising from the new Schedule A rules introduced 
»y FA 1998 s 38 and Sch 5. 

As the previous article made clear, the Landlord and Tenant Act 1987 s 42 (LTA 1987) provides 
hat contributions to certain variable service charge funds (and to sinking funds) in respect of 
esidential property should be paid into a trust fund. Investment income arising to that trust 
‘und is chargeable on the trustee at the rate applicable to trusts, or the Schedule F trust rate, as 
_TA 1987 s 42 contains an implied power to accumulate. 


sid 
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Since the article was published we have received a number of inquiries‘about flat management 
companies and trusts created under LTA 1987 s 42. In many flat management companies LTA 
1987 will not apply and so the tax treatment of the fund will depend on the general status of the 
fund. It has also become clear that there are some flat management companies holding funds on 
trust that have previously been dealt with under the corporation tax rules that should no longer 
be dealt with in that way. 

This article provides some more detailed guidance on the scope of LTA 1987 s 42, what trustees 
should do where it applies and what to do where it does not apply. x 


BACKGROUND 


Many tenants and owners of properties in the UK make contributions to management 
companies and various service charge funds or sinking funds. These funds pay for a variety of 
services and sometimes accumulate money for future repairs. Typically, residents of a block of 
flats will all pay a set amount each year into a fufhd. That fund will either pay for joint day to day 
running costs of the block, such as cleaners and minor repairs, or funds will be put aside to pay 
for future major expenditure such as a roof repair. Some funds may do both within one fund. 


The charges may typically be paid to a management company which could manage just that 
block of flats or any number of blocks. Sometimes residents of a block will set up their own 
management company, residents’ association or trust to receive the funds and carry out the 
work. Sometimes the landlord/freeholder holds the funds and organises the work. 


SCOPE OF LTA 1987 S 42 


The Landlord and Tenant Act 1987 applies only to England and Wales. LTA 1987.s 42 applies 
where the tenants of two or more dwellings are required under the terms of their lease to 
contribute to the same costs by the payment of service charges (as defined in LTA 1985 
s (18)(1)). Such sums paid, or the investments representing those sums, or income accruing 
thereon, are held by the “payee” on trust to defray any expenses incurred in connection with 
service charge expenditure. Subject to such payments of service charge expenditure the funds are 
held on trust for the tenants for the time being. The “payee” can be the landlord or any other 
person to whom the service charges are payable by the tenants under the terms of the lease. LTA 
1985 s 18(1) states that “service charge” means— 


“an amount payable by a tenant of a dwelling as part of or in addition to rent— 

(a) which is payable, directly or indirectly, for services, repairs, maintenance or insurance o1 
the landlord’s costs of management, and , 

(b) the whole or part of which varies or may vary according to the relevant costs”. 


The “relevant costs” are the costs or estimated costs incurred or to be incurred by or on behalf 
of the landlord, or a superior landlord, in connection with the matters for which the service 
charges are payable (LTA 1985 s 18(2)). 


If the landlord is an “exempt landlord” (as defined in LTA 1987 s 58(1)) then LTA 1987 s 42 
does not apply. (See below.) 


Therefore for LTA 1987 s 42 to apply— 


— the landlord must not be an “exempt landlord”, and 

— tenants of two or more dwellings, 

— under the terms of the lease, 

~ must be required to contribute directly or indirectly for repairs, maintenance, etc, and 
— those charges, or part of them, must be variable. 


If any of those elements are missing then LTA 1987 s 42 does not apply. on 


FUNDS CREATED 


Typically there are two main types of fund to which LTA 1987 s 42 applies— 


~ Sinking funds involve the long term setting aside of funds for’ major repairs and renewals. 
atc 2 period, the fund can grow to a significant size and generate substantial investment 
~ Service charge funds are funds where the intention is to cover only the routine day to day 
costs of maintaining the communal areas and paying for minor repairs and decorations. The 
service charges are reviewed annually and set at a level to balance the actual expenditure and 
leave a “no surplus—no deficit” situation at the end of each year, In practise there may be a 
small amount held in reserve or carried over from the previous year, The trust, will not 
accumulate any surplus charges or create any sort of contingency or sinking fund and any 
investment income is derived only from the short term deposit of temporarily surplus funds, 


Some trusts will act both as a sinking fund and as a service charge fund, althou ually the 
trustees would keep the two funds separate. ‘ iswog beilqat os enismoo She Teel ATI 
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ADS INING FUNDS OR SERVICE CHARGE FUNDS ARE WITHIN LTA 
2 


There are a number of different situations in which sinking funds or service charge funds may be 
created. Not all of these will necessarily fall within the scope of LTA 1987 s 42. 


TENANTS OF RENTED PROPERTY 

Under the terms of a rental contract either the tenant or the landlord will be responsible for 
repairing the property. If the landlord includes in the rent payable some figure to cover his 
repairing obligations the fact that the payment by the tenant will be part of his rent will not 


preclude the operation of LTA 1987 s 42. However, in order to fall within the definition of 


“service charge” the amount must be variable according to the costs or estimated costs of repairs 
etc. So if the lease simply states that part of the rents payable will be used for servicing, repairs 
and maintenance etc for which the landlord is then responsible then the matter is outside LTA 
1987 s 42 because the payments by the tenants do not amount to a “service charge” as defined in 
LTA 1985 s 18. The whole of the rent will be Schedule A income of the landlord. 


LEASEHOLDER OWNERS OF PROPERTY 


Under the terms of the lease the leaseholder may have to pay into a service charge fund or 
sinking fund. The funds may be paid to an individual, a company, a trust or an unincorporated 
association. As the owner owns the property under a lease, LTA 1987 will apply. If the lease 
specifies contributions are to be made to a service charge fund or sinking fund then an 
accumulation trust exists whether the funds are paid to an individual, a company, a trust or an 
unincorporated association. 

The body holding the funds may not consider themselves to be trustees, for example a company. 
However if LTA 1987 s'42 applies then the company will be holding the funds as a trustee. 

If the lease stipulates that tenants must pay a service charge for particular services to a service 
company which is not the landlord, connected with the landlord or stipulated by the landlord, 
this too is within LTA 1987 s 42. In that section “the payee” is defined as “the landlord or other 
person to whom any such charges are payable by those tenants under the terms of their leases”. 
If the lease states that the tenant should arrange for services, repairs and maintenance etc 
themselves but does not specify how this should be done, any arrangement made by the tenants 
with a service company is outside the scope of LTA 1987 s 42. The costs in respect of service 
charges are not made either to the landlord or to another person to whom such charges are 
payable under the terms of the lease. 

Finally where there is no proyision in the lease for the tenants to pay into a service charge fund, 
but nevertheless they decide to create one, then such an arrangement is not within LTA 1987 s 42 
as the tenants are not “required under the terms of their leases to contribute to the same costs by 
the payment of service charges”. 


FREEHOLD OWNERS OF PROPERTY 


Under the terms of sale of a freehold property (a covenant of some sort) the freeholders may 
have to pay into a service charge fund or sinking fund. The funds may be paid to an individual, 
a company, a trust or an unincorporated association, Such an arrangement does not come 
within LTA 1987 s 42 as it is not under the terms of a lease. 

Alternatively there may be no provision to create a service charge fund or sinking fund but the 
freeholders together decide to form one. They may decide to pay those contributions to an 
individual, a company, a trust or an unincorporated association. Again this is a private 
arrangement not governed by LTA 1987 s 42 and the tax treatment depends on what the 
freeholders decide 1s going to hold the funds. 


REGISTERED SOCIAL LANDLORDS AND OTHER “EXEMPT LANDLORDS” 
Registered social landlords (RSLs) are, in England and Wales, independent, private sector, 
non-profit making bodies whose main purpose is to provide decent quality, affordable housing 
for people on low incomes, About three quarters of them are charities. 

LTA 1987 s 42 does not apply to tenants of “exempt landlords” (LTA 1987 s 42(1)). In 
accordance with LTA 1987 s 58(1)(g) an RSL is an exempt landlord, There are other exempt 
landlords defined in LTA 1987s 58(1), (LA) such as district councils and certain development 
orporations. (LTA 1987 s 58(1), (1A) is reproduced below.) 

Whilst LTA 1987 s 42 does not apply to RSLs and other exempt landlords, as explained below, 
the terms under which sinking funds and/or service charge funds are held by exempt landlords 
may still create a trust. 

Thus, in summary, reference must be made to the terms of the lease to determine the application 
of LTA 1987 s 42. A statutory trust will arise where the tenants of two or more dwellings are 
required under the terms of their leases to contribute to the payment of variable service charges 
to the landlord or other persons to whom such charges are payable under the terms of the leases. 
However, LTA 1987 s 42 does not apply where the landlord. isan “exempt landlord”. 


Sid 
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FUNDS NOT WITHIN LTA 1987 S 42 yy 


Where a fund exists but it is not within LTA 1987 s 42, for example where freehold owners of 
property decide to create a sinking fund, or because the landlord is an RSL or other “exempt 
landlord”, then the treatment of that fund will depend on what structure 1s used— 
where an individual holds the funds—The individual could be an employee, trading as a 
maintenance contractor or they could hold funds as trustee for the freeholders. If the latter 
then the sort of trust depends on the terms of the trust, not on LTA 1987 s 42. 
where a company holds the funds—Assuming the company was formed to hold funds for the 
freeholders who created it, then it could hold the funds as trustee. Alternatively it could 
trade as a flat management company receiving payments under a contractual arrangement 
to supply services and pay corporation tax. The status of the fund will depend on the terms 
under which the payments are made and the terms under which the funds are held by the 
company. 
where a trust holds the funds—It could be any sort of trust depending on the terms of the 
deed but it would not be within LTA 1987 s 42. 
where an unincorporated association holds the funds—such as a residents’ association. It 
would be liable to corporation tax unless it was acting as a trustee. Again any trust would 
not be within LTA 1987 s 42. 


Any funds held by trustees would be subject to the normal trust rules. It is possible for the funds 
to be held under a bare trust, interest in possession trust, discretionary trust or accumulation 
trust arrangement. The exact status will depend on the terms and nature of the trust agreement. 
(The Inland Revenue leaflet IR152 “Trusts—an introduction” provides some general informa- 
tion on trusts and how they are taxed.) : 


WHAT TRUSTEES SHOULD DO 


As the October 1998 article made clear, in the past some flat management companies have been 
permitted to make returns in respect of investment income, arising on service charge funds and 
sinking funds, as part of their corporation tax returns. That is no longer appropriate where 
trustees are holding funds as trustees under LTA 1987 s 42. Likewise where LTA 1987 s 42 does 
not apply but the terms under which the funds are held creates a trust. 
Trustees should write to the appropriate trust office, address below, enclosing a completed form 
41G(Trust), or providing the following information for each trust— 

the full title of the trust fund; 

the names and addresses of the trustees; 

the name and address of any professional agents acting; 

the date the trust was established under the terms of the lease; 

the existing corporation tax reference, where appropriate; 

the gross amount of any investment income received each year which has not been included 

on a corporation tax return; 
~ whether the trust is a sinking fund, service charge fund or both as outlined above. 


As the October 1998 article made clear, rents receivable by flat management companies (such as 
ground rents—other than peppercorn rents) are outside the scope of LTA 1987 s 42 and remain 
chargeable under Schedule A. 

The October 1998 article explained the approach the Inland Revenue will take for all flat 
management companies as from | April 1998. However, because of the need to issue this further 
guidance, no action will ordinarily be taken to disturb any year or accounting period for which a 
corporation tax return has already been made and accepted. Where a trust return has not 
previously been made by a flat management company, or a trustee, of investment income arising 
from a fund within LTA 1987 s 42 (or from funds otherwise specifically held:on trust), the 
trustees will have the normal obligation to notify chargeability. Dial 


LANDLORD AND TENANT ACT 1987 S 58 JO0e 04 


Sections 58(1), (1A) are reproduced below. Th « mf of 
the LTA 1987 produced below. They define “exempt landlords for the purposes of 


at D. ia this Act ‘exempt landlord’ means a landlord who is one of the following bodies, 
(a) a district, county or London borough council, the Common Council of the City of 
London, the Council of the Isles of Scilly, a police authority established under section 3 of 
i oe Act 1996 or a joint authority established by Part IV of the Local Government 
; bi de geoh Mee dr uber bod : 
(b) the Commission for the New Towns or a development corporation established by an 
order made (or having effect as if made) under the New Towns Act 1981; °* 
(c) an urban development corporation within the meaning of Part XVI of the Local 
Government, Planning and Land Act 1980; vend Aabtog T8R¢ AT! 
(ca) a housing action trust established under Part III of the Housing Act 1988; 
(dd) the Broads Authority; 1911 bee editing i |, a07 ot 
(de) a National Park Authority; b tel 6Ol AT asvewoll 
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(e) the Housing Corporation; 

(f) a housing trust (as defined in section 6 of the Housing Act 1985) which is a charity; 

(g) a registered social landlord, or a fully mutual housing association which is not a 
registered social landlord; or 

(h) an authority established under section 10 of the Local Government Act 1985 (joint 
arrangements for waste disposal functions). 

(1A) In subsection (1)(g)— 

‘fully mutual housing association’ has the same meaning as in the Housing Association 
Act 1985 (see section 1(1) and (2) of that Act); and ‘registered social landlord’ has the 
same meaning as in the Housing Act 1985 (see section 5(4) and (5) of that Act).” 


INLAND REVENUE TRUST OFFICES 


The UK resident trusts affected by this article are dealt with by one of five Inland Revenue 
offices. 

For all trusts administered in Scotland or established under Scottish law-——-Edinburgh Haymar- 
ket District, Elgin House, 20 Haymarket Yards, Edinburgh EH12 SWS; telephone 0131 346 
5600. 

For trusts administered within the Greater London area (broadly within the M25)—London 
Trusts District, Charles House, 375 Kensington High Street, London W14 8QS; telephone 020 
7605 9800. 

Trusts administered within the Greater Manchester area—Manchester Castlefield District, 
Albert Bridge House, | Bridge Street, Manchester M60 9AF; telephone 0161 288 6000. 

Trusts administered in the South West of England—Truro Tax District, Lysnoweth, Infirmary 
Hill, Truro, Cornwall TR1 2JD; telephone 01872 245300. 

Trusts not dealt with by Edinburgh, London, Manchester, or Truro Districts, including trusts 
administered in Northern Ireland—Nottingham Trusts District, Huntingdon Court, 90-94 
Mansfield Road, Nottingham NGI 3HG; telephone 0115 911 6500. 


) 

FURTHER INFORMATION 

If you require further guidance on this topic please contact either the tax district that deals with 
the company tax file, where there is a company tax file, or where there is no company tax file, or 
where it appears a trust exists—the appropriate trust office as outlined above. 

If you have any queries on the inheritance tax treatment of funds held on a discretionary trust, 
please contact the Capital Taxes Office, Ferrers House, PO Box 38, Castle Meadow Road, 
Nottingham NG2 | BB; telephone 0115 974 2400. 


Commentary—Simon's Taxes B9.103. 


RI 219 (August 2000) Carry back claims under self-assessment 


Claims for relief involving two or more years are now governed by TMA 1970 s 42 and Sch 1B. 

Such claims will most commonly arise from the carry back of losses or personal pension 

payments, and farmer’s averaging. The same principles apply where farmer’s averaging, literary 

spreading or the carry back of post-cessation receipts increases income in earlier years, 

TMA 1970 Sch 1B says that such claims are given effect as claims of the year in which the event 

which gives the opportunity to claim occurs (the year of claim). The relief is quantified by 

reference to an earlier year, as if the amount claimed could be carried back and included in the 

self-assessment for that year. But the self-assessment for the earlier year is not actually revised at 

all. 

The way the legislation does this is by making the amount of the claim the difference between 

~ Amount A— “the amount in which the person is chargeable to tax for the earlier year”; and 

-~ Amount B— “the amount which he would be so chargeable on the assumption that effect 
could be, and were, given to the claim in relation to that year”. 

And any reference to the amount in which a person is chargeable to tax is a reference to the 

amount in which they are so chargeable “after taking into account any relief or allowance for 

which a claim is made”. 

Some doubts have arisen about whether, because the earlier year’s self-assessment is not 


reopened, taxpayers can still make (or revise) claims etc for the earlier year as a consequence of 


the loss ete in the later year (as they could do prior to self-assessment). 

A typical example of this is where a person carries back a pension payment which reduces their 
total income. A result of the reduction in income for the earlier year may be that they would 
become entitled to claim, for example, age-related personal or married couple’s allowance 
(MCA), Can such claims be made even though the earlier year’s self-assessment is no longer 
reopened? ' 


Sid 
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The answer to this question is yes. In calculating Amount B it is necessary to have regard to all 
reliefs and allowances. So Amount B is the net amount after taking into account all reliefs and 
allowances for which a claim is made. 

Similarly, if the effect of a TMA 1970 Sch 1B claim is to free up some of the rate band below 
higher rate then that should be taken into account in computing the liability to CGT. 


The same principle also applies where, for example, a loss carry back claim means that net 
relevant earnings for the purposes of relief for personal pensions or retirement annuity 
contributions would be reduced. A clawback of PPR/RAR is triggered and excessive personal 
pension contributions have to be refunded. 

A slightly different situation arises where a carry back claim has a potential impact on someone 
else’s liability to tax. The most common example of this is the transfer of surplus MCA under 
TA 1988 s 257BB. Where a person’s income for an earlier year is reduced by the carry back of 
trading losses, such that they cannot use their entitlement to the allowance, can they still give 
notice that they wish to transfer surplus MCA to their husband or wife? 


Again, our view is that TMA 1970 Sch 1B continues to permit this to happen. We think that the 
surplus allowance must be treated as a real consequence inevitably flowing from the claim 
process introduced by TMA 1970 Sch 1B. This will also apply to claims to transfer surplus blind 
person’s allowance under TA 1988 s 265 and surplus children’s tax credit (CTC) under TA 1988 
Sch 13B when CTC commences on 6 April 2001. 


If people have had consequential claims etc of this kind refused local tax offices will be pleased 
to reconsider them in the light of the views set out in this article. 


Commentary—Simon’s Taxes E1.263. 


RI 220 (August 2000) Employment status of set construction work- 
ers in the film and TV industries ; 


BACKGROUND 


In 1983 the Inland Revenue reviewed the arrangements between companies in the film and TV 
industries and their casual and freelance staff. It was accepted by the industries and the Revenue 
that the relationships were generally that of employer and employee and as such earnings would 
be properly taxable under Schedule E from 6 April 1984. The only exceptions to this were the 
grades included on the Schedule D grading lists issued jointly by the Inland Revenue’s film and 
television industry units. Services provided by set construction workers such as carpentry, 
rigging and painting do not appear on the Schedule D lists and, therefore, subject to any reviews 
of individual workers’ employment status, income from such services is normally taxable under 
Schedule E. This is because typical contracts in the industry include such clauses that are typical 
of a contract of service and indeed the Special Commissioners, in an unreported decision; 
decided that the appellant set construction worker was an employee. 


Under the principles of the common approach, the Contributions Agency generally adopted this 
line for national insurance purposes from 1992. However, in two Secretary of State’s decisions in 
respect of cases for Hamilton Heritage (1997) and Southbrooke Studios Ltd (1997) it was held 
that the set construction workers concerned were self-employed rather than employees. Secretary 
of State decisions are not lawful precedent and relate to the named contributors only. Following 
publicity surrounding these decisions it has become apparent that some set construction 
companies were incorrectly advised by local Inland Revenue (national insurance) offices that 
their workers were now self-employed and many companies also wrongly assumed that the two 
Secretary of State decisions applied across the industry generally. ONE 


CONSEQUENCES 


This has caused confusion within the industry because set construction workers can find 
be engaged on a self-employed basis with one studio and as an employee with another, 
ae Pen se Seats eee conditions for both. Consequently the Revenue has 
Tepresentations from a number of employers in the industry! requesting ‘that it 
standardise the handling of these cases. ait or < gains if 


REVENUE POSITION | suparsig1 


The Revenue still regards set construction workers as generally being employed earners because 
of the contractual arrangements mentioned and the Special Commissioner's ¢ase Which found 
that the worker concerned was taxable under Schedule E. However, employment status-can only 
be determined after establishing the individual facts and considering their relative importance. 
As the decisions in both of the Secretary of State cases mentioned: above ‘were or ae their 
own facts it is reasonable to conclude they only relate to the named contributors. 


REVENUE GUIDANCE TO STAFF a et> ates opined 


y : Kon GTB “ot BSBEie oriosed 
Guidance has been issued to all Revenue offices confirming the position on set ‘construction 
workers. Any cases of doubt will be referred for advice to the film industry unit at Gateshead or 


j “i I 


Wi Tt 
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the TV broadcasting group at Manchester to review the employment status as appropriate, 
Whatever the final outcome on individual reviews, the agreed status will apply for both tax and 
NICs. This will help to ensure a more consistent treatment for tax and NICs for set construction 
workers in the future. 


Commentary—Simon’'s Taxes E4.215. 


RI 221 (October 2000) TA 1988 s 765 


TA 1988 s 765 requires UK companies with overseas subsidiaries to obtain the consent of the 
Treasury before certain transactions involving those subsidiaries are carried out. 
Consent may be given specially or generally. For the former, application must be made to the 
Treasury. For the latter no application is necessary and the transactions to which consent is given 
generally are described in the “the Treasury general consents 1988” [which are reproduced in the 
Miscellaneous section of this publication]. 
The Treasury general consents adapt certain definitions used elsewhere in the Taxes Acts, 
including the definition of a group for group relief purposes. As a result of changes in FA 2000 
to the definition of group for group relief purposes, a number of changes have been made to the 
definitions of groups for the purposes of the Treasury general consents. For transactions carried 
out on or after 28 July 2000— 
“Overseas group” means— 
“Two or more companies, including the non-resident company, which are not resident in the 
United Kingdom and which— 
(a) are liable to tax in the same territory outside the United Kingdom by reason of domicile, 
residence or place of management, and 
(b) would be deemed to be members of a group of companies for the purposes of 
Chapter IV of Part X of the Income and Corporation Taxes Act 1988”. 
“Territorial Group” means— 
“Two or more companies which are not resident in the United Kingdom and which— 
’ . (a) are liable to tax in the same territory outside the United Kingdom by reason of domicile, 
residence or place of management, and 
(6) would be deemed to be members of a group of companies for the purposes of 
Chapter IV of Part X of the Income and Corporation Taxes Act 1998”. 
“Resident Group” means— 
“Those companies, including the resident company, which are resident in the United Kingdom 
and which are deemed to be members of a group of companies for the purposes of Chapter IV 
of Part X of the Income and Corporation Taxes Act 1988”. 
Additionally, reference to “Section 258 of the Taxes Act” at the “Treasury general consents 
1988” para 2(3) is now a reference to “Chapter IV of Part X of the Income and Corporation 
Taxes Act 1988”. 
Full details were included in an Inland Revenue press release on 28 July 2000. 


Commentary—Simon's Taxes D4.130, D4.131, D4.135—D4.139. 


RI 222 (December 2000) Corporate trustees and hold-over relief 


FA 2000 s 90(4) amended TCGA 1992's 165(3). As a result it has not been possible to claim 
hold-over relief under TCGA 1992 s 165 in respect of disposals of shares or securities to a 
company occurring on or after 9 November 1999. 

We have been asked whether this applies in the case of disposals to a trust with a corporate 
trustee. 

We are happy to confirm that this is not the case. Under TCGA 1992:s 69(1) the trustees of a 
settlement are treated for capital gains tax purposes as being a single and continuing body of 
persons distinct from the persons who may from time to time be the trustees. The transfer is 
therefore treated for all purposes of capital gains tax as a transfer to trustees and not a transfer 
to a company. 

In the case of a transfer to a bare trust, by reason of TCGA 1992 s 60 it would be regarded as a 
transfer to the underlying beneficiaries. 


Commentary—Simon's Taxes C3.502. 


RI 223 (December 2000) /RUs (indefeasible rights to use)—FA 2000 
Ss 87 and Sch 23 


This article sets out the Revenue’s views on a number of queries which have been put to us on the 
interpretation of FA 2000 Sch 23 in relation to IRUs. 


osid. 
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DEFINITION OF IRUS 

The legislation refers to “indefeasible rights to use a telecommunications cable system”. Thus 
IRUs in any medium other than a cable will fall outside the relief. We have been asked whether 
IRUs in ducts would fall within the definition. If the IRUs are to use only the ducts, then in our 
view they are not IRUs in a telecommunications cable system. 

The definition also covers derived rights. The aim is to give relief for the cost of acquiring an 
IRU from the grantor of it, and then to balance this by taxing the income derived from 
exploiting it or by disposing of it or derivative rights from it. Whether the acquirer of other 
rights is acquiring a “right derived from” an IRU or some other asset is a question of fact. If it 
is not an IRU or a right derived from an IRU, relief for the acquisition cost will of course follow 
general principles. 


INTERNATIONAL PRIVATE LEASED CIRCUITS (IPLCS) 


We have been asked whether these come within the definition. If they are IRUs, ie indefeasible 
rights to use the cable system, or are derived from them, then they would appear to be covered 
by Sch 23. If not, the tax treatment will follow normal principles. 


MEANING OF “TAKEN INTO ACCOUNT” 


We have been asked to clarify the meaning of “taken into account” in Sch 23 para 2. The aim of 
para 2 is to ensure that whatever treatment is followed is a correct accounting method, subject to 
the general override of the treatment not being more cautious than at any consolidated level. 


DATE OF ACQUISITION 


Sch 23 para 6 excludes IRUs acquired before 21 March 2000 from the scope of the relief. We 
have been asked how the date of acquisition is to be determined. For accounts purposes assets 
are defined as “rights or access to future economic benefits controlled by an entity as a result of 
past transactions or events”. Accounts would generally record ownership of an IRU when the 
IRU is made available for use, which would normally be shown in the agreement. This view is 
based on the fact that accounts would recognise the IRU when it was available for use, not when 
an agreement was signed for the supply of rights some time in the future once the system had 
been built. The payment date if later 1s irrelevant. If payment was made before the IRU was 
available for use we would want to be sure that this was a genuine prepayment (akin to a deposit) 
in which case it would again not be relevant. 


NON-TRADERS 


The relief is available, by virtue of para 5, “for the purposes of calculating the amount of any 
profits chargeable to income tax or corporation tax”. Thus, if the holder of the licence or IRU 
does not have a trading activity, it will still be able to claim the relief against the relevant income 
stream from exploiting the right. We would expect the income stream to be a Case VI source if it 


is not within Case I. We do not think the receipts from exploitation of the licence would be 
chargeable under Case III. 


GRANT OF IRUS 


We have been asked how the grant of an IRU by the owner of the cable system is affected by the 
new legislation. Schedule 23 only applies to acquisitions, disposals and revaluations of IRUs. 
This was because the original purpose was to address a “nothing”, namely a business cost which 
currently did not qualify for tax relief. The aim of the new provision is to give relief for the cost 
of these particular intangible assets following depreciation shown in accounts. It was only logical 
to ensure that where the acquirer of the IRU disposed of it, or revalued it in his accounts, we 


eis effectively claw back excessive tax relief by charging the disposal receipt or the revalua- 
ns. 


The owner of a cable already qualifies for capital allowances on the cost of. installing it. 
Granting an IRU might be considered to be disposing of a capital asset, and therefore liable to 
tax on the capital gain. It might, however, be part of his normal exploitation of the cable system 
and fall to be treated as part of his trading receipts. But in both cases he continues to own the 
cable, there is no part disposal, and he will continue to get capital allowances on its original cost. 


Where the receipt for the granting of the IRU is a capital receipt, we have been asked whether it 
falls to be charged under TCGA 1992 s 21 or s 22. We do not think it comes within s 21(2)(b) as 
there is no part disposal of the network itself. The company owning the network grants a right of 
bes of part of the cables to the person acquiring the IRU. Our view is that the receipt falls within 
s 22(1)(d) being for the exploitation of the rights to use the network. An agreement entered into 
for the disposal of the IRU appears to be a form of contractual licence containing contractual 
terms as to the costs of maintenance and repair during the period of the agreement. The 
disposal does not amount to the disposal of absolute ownership of the rights to use the cables. 
As there is no cost attributable to the rights themselves which are held by the company granting 


the IRU the only costs available to be set off against the capital receipt within TCEGA 1992 s 38 
are any incidental costs such as fees in drawing up the contracts. U9 AA, (Qu aQueIaIgsa 4) 
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ACCOUNTING APPROACH IN RELEVANT GROUP ACCOUNTS 


Sch 23 para 4 provides that the accounting approach adopted by the taxpayer must not be more 
cautious than that adopted in any group accounts. This was designed to ensure that a taxpayer 
could not write the [RU down at an accelerated rate in its UK accounts (or revalue the IRU in 
the group accounts but not in the company accounts) in order to maximise the tax relief, while 
continuing to show a high value on its balance sheet at group level. 

We have been asked what happens where an overseas accounting standard insists that an IRU is 
written down at a prescribed rate which differs from that under UK accounting standards, 
whether the balance of relief is lost. This will not be the case—we would expect the actual 
depreciation in the taxpayer’s accounts to be added back in the computation and the amount 
charged in the group accounts to be deducted instead. Thereafter we would expect similar 
computational adjustments to be done each year, thus ensuring that over the life of the IRU the 
full cost is allowed, but on the less cautious approach. 


CONTROLLED FOREIGN COMPANIES (CFCS) 


We have been asked about the interaction with the CFC rules. The CFC rules are based on UK 
chargeable profits. If income from IRUs forms part of the chargeable profits of a UK company, 
it follows that it will form part of the chargeable profits of a CFC—which could potentially be 
apportioned back to the UK. The granting of an IRU seems fairly clearly to be the leasing of a 
property or right. As such, it would equally clearly come within the definition of investment 
business for the purposes of para 9(1)(c). The fact the business carried on would, if carried on in 
the UK, be taxed under Schedule D Case I, would make no difference here. For CFC purposes it 
will still be deemed to be “investment business” and, as such, outside the terms of the exempt 
activities test at TA 1988 Sch 25 para 6(2)(a)(i). 


Commentary—Simon's Taxes C1.319, C2.208. 


Rl 224 (February 2001) Delaware Limited Liability Com- 
panies (DLLCS) 


A number of practitioners and representative bodies have, over recent months, asked whether 
the Revenue regard US LLCs generally, and DLLCs in particular, as issuing “ordinary share 
capital” for the purposes of the rules in TA 1988 s 838 and TCGA 1992 ss 135, 136, 170-181. 
In relation to DLLCs we understand that there is legal authority for such entities to issue 
“shares” under the Delaware Limited Liability Act s 18—-702c. This provides that “a limited 
liability company agreement may provide that a member’s interest in a limited liability company 
may be evidenced by a certificate of limited liability company interest issued by the limited 
hability company.” 
If a DLLC issues “shares” in this way then we will accept that these may be regarded as 
“ordinary share capital” for the purpose of TA 1988 s 838. Consequently such an LLC may be a 
“75% subsidiary” for the purposes of TA 1988 s 838 (1)(d). It follows that it is possible for an 
LLC to— 
— be a member of a capital gains group (TCGA 1992 ss 170-181) 
— bea party to share exchanges (TCGA 1992 ss 135-136), and 
— be a member of the same group as another company for the purposes of group relief (TA 
1988 ss 402-413). 
It should be noted that it is not always the case that the DLLC issues shares. Regard must be had 
to the particular terms of the agreement by which the LLC has been created. In any case of 
doubt or difficulty we will advise in particular cases in line with Code of Practice 10. The 
contact point is Ben Newton, Inland Revenue Policy, Business Tax, Group Relief and Losses, 
Room 97, New Wing, Somerset House, London WC2R ILB. 


Commentary—Simon’s Taxes D2.202, D2.302. 


RI 225 (February 2001) Waste site preparation expenditure—TA 
1988 s 91B 


Note—This Interpretation has been superseded by the Business Income Manual BIM6744S. 


RI 226 (April 2001) Capital gains tax: holdings of shares—matching 
acquisitions and disposals 

FA 1998 brought in a new set of CGT rules for matching disposals of shares (and similar 
fungible assets) with acquisitions. The basic rules are set out in our Help Sheet [R284 “Shares 


and capital gains tax”. Since 1998 various questions have been raised as to how these rules apply 
in different situations. This article sets out the Revenue’s views on some of the regular queries. 


sid 
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These new rules in TCGA 1992 do not apply to every share disposal. Most obviously, they do 
not apply to disposals by companies charged to corporation tax on their capital gains. But they 
are also overridden by special rules in various cases, for instance, where the shares are subject to 
relief under the enterprise investment scheme, or if they are shares in a venture capital trust. 
We have been asked whether the new rules, and particularly the “bed and: breakfasting” rule 
discussed below, apply in one specific circumstance. Do they apply when acquisitions and 
disposals take place whilst the person concerned is not resident in the UK? The short answer is 
“Yes, they do apply”. So if, for example, an individual “bed and breakfasts” shares before 
coming (or returning) to the UK, the “B&B” rule applies in the normal way, just as all the other 
rules do when matching that person’s disposals of shares with his/her disposals. 


The rest of this article assumes that the normal CGT matching rules apply in the situations 
described. In particular it assumes that shares are all of the same class, in the same company, 
and held by the same individual, trustees of a settlement or personal representatives, in the same 
capacity. 


SAME DAY TRANSACTIONS 
The first query relates to the “same day” rules in TCGA 1992 s 105: TCGA1992's:105(1)—= 


— treats all acquisitions on one day as a single acquisition; 
— treats all disposals on one day as a single disposal; 
— matches, as far as possible, disposals with acquisitions on the same day. 


Some concern has been expressed that these rules prevent TCGA 1992 s 24(2), which allows 
“negligible value” claims, operating as intended. When someone makes a negligible value claim 
they are treated as having “sold, and immediately reacquired” the asset that is the subject of the 
claim. If the asset was a holding of shares and the same day rules applied to the disposal and 
reacquisition, neither a gain nor a loss would arise. The purpose of a negligible value claim, to 
crystallise a loss from the deemed disposal, would be frustrated. 


The same day rule in TCGA 1992 s 105 is not new. In fact it goes back to FA 1971. The 
Revenue’s long-held view, based on legal advice, is that the same day rule, which matches 
“securities of the same class”, does not apply in any case where a particular shareholding (the 
asset) is deemed to be disposed of and the same asset reacquired. So if a negligible value claim is 


be the loss is calculated by reference to the original cost of the shares for which the claim is 
made. 


BED AND BREAKFASTING (B&B) 


The B&B matching rule (TCGA 1992 s 106A(5)) takes second priority after the same day rule, 
but before other matching rules. It matches disposals with acquisitions of securities of the same 
class “within the period of 30 days after the disposal”. If there is more than one acquisition in 
this period you take the earliest acquisitions first. te 


It has been suggested that a deemed disposal and reacquisition might be within the B&B rule, 
because the acquisition falls within the 30 day period after the disposal. If that were so a deemed 
disposal and reacquisition would still be matched to result in no gain/no loss, even though. the 


same day rule did not apply. This result would again frustrate the purpose of any claim for 
negligible value in respect of shares. 


Like the same day rule, the B&B rule applies to match securities of the same class. So we 

consider that the same result follows. The B&B rule cannot apply where the same asset is deemed 

to have been disposed of and reacquired. In addition, we do not regard an acquisition as falling 
within the period of 30 days after the disposal” if it falls on the same day as the disposal. 


Another doubt has arisen where the B&B rule applies. That is, what are the consequences of the 


BEB ils for shares which were acquired before the relevant disposal? Take the following 
xample— SG ar HHOG*TS 


/ 


Example 1 


An individual makes the following purchases and sales of shares in XYZ plo— 
— 1 June 1998 buys 5,000: 

— 1 July 2001 sells 3,000; naa. 

~ 15 July 2001 buys 3,000: nea GUeas 
~ 1 August 2001 sells 5,000 5a 


The B&B rule matches the sale of 3,000 shares with the purchase a fortnight later. But how 
should we regard the 5,000 shares sold a fortnight after that, for example, when working out 
what taper relief is available? fais 
The sale on | August 2001 is matched with the acquisition on I) June)1998, because the B&B 
rule applies to the earlier sale. The result for CGT purposes is that’ the spdividnai egarded 
as having held the 5,000 shares continuously from the time he/she acquired them until they are 
treated as sold under the relevant matching rule. So in Example 1 the individual will have held 
the 5,000 shares for three whole years. The gain on disposal of those shares will therefore 
tobe three years’ worth of taper relief (assuming that all other taper relief conditions are 
f ats nis eid Tt 2aoveuttetasreiib ni 
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Commentary—Simon’s Taxes C2.705. 
Note—The second example originally provided in this Interpretation has now been withdrawn by HMRC following the 
decision in Davies (Insp of Taxes) v Hicks [2005] STC 850, 


RI 227 (April 2001) Capital gains tax: Matrimonial Causes Act 1973 
S 31(7B) as enacted by the Family Law Act 1996—court orders for 
payments of lump sums 


Matrimonial Causes Act 1973 (MCA 1973) s 31 gives the court power to vary, discharge or 
suspend an order for financial provision for a party to a marriage or former marriage. Where 
under MCA 1973 s 31(7A) the court has discharged an order for periodical payments or varied 
such an order, MCA 1973 s31(7B) provides that the court has power to make a supplementary 
provision including an order for the payment of a lump sum. 

We have been asked what the position is for capital gains tax where, in effect, a court replaces in 
whole or in part its order for periodic payments by an order for a lump sum payment. 

In exercising its powers under MCA 1973 s 31 the court is required to have regard to all the 
circumstances of the case and in particular whether any of the criteria listed in MCA 1973 
5 25(2)(a)-(h) have changed since the original order was made. It is making a fresh exercise of its 
discretionary powers. The order under MCA 1973 s 31(7B) is not derived from the discharge or 
variation of the order for periodical payments, even though that is the occasion which enables it 
to exercise this power. 

In our view the lump sum derives from the exercise of the court’s discretion in making its order 
and therefore is not a capital payment derived from an asset. Therefore in this situation TCGA 
1992 s 22(1) is not in point and the recipient of the lump sum payment would have no liability to 
capital gains tax.on the receipt. 


Commentary—Simon’s Taxes C1.202, C1.319. 


RI 228 (June 2001) Capital gains tax: taper relief—meaning of 
“trading company” and related issues 


We have received a number of enquiries from taxpayers and their advisers about the meaning of 
a “trading company” and “holding company of a trading group” (as defined in TCGA 1992 
Sch Al para 22) for the purposes of capital gains tax taper relief. 

FA 1998 introduced taper relief for chargeable gains accruing to individuals, trustees and 
personal representatives on or after 6 April 1998. Generally, the amount of taper relief will 
depend on the length of time the asset has been held and whether or not it is a “business asset”. 
This article is relevant to when shares may qualify as business assets or a company may be a 
qualifying company. 

FA 2001 contains provisions to extend the business rate of taper relief to some employee shares 
in non-trading companies from 6 April 2000. The question of the trading status of the company 
may therefore concern fewer persons. 


THE LEGISLATION 


Shares as business assets and qualifying companies 

T'CGA 1992 Sch Al para 4 sets out the conditions for shares to qualify as business assets and 
T'CGA 1992 Sch Al para 6 (as amended by FA 2000 s 67) the companies which are qualifying 
>ompanies in relation to the person making the share disposal. Where a company is a qualifying 
sompany in relation to that person the business rate of taper relief may be due wholly or in part 
on any chargeable gains arising on the disposal. This question as to what is a qualifying 
>ompany may also be relevant to persons who dispose of assets used in a trade carried on by 
their qualifying company. 


INTERPRETATIONS 


Trading company 

TCGA 1992 Sch Al para 22 states that a trading company is a company which is either “a 
sompany existing wholly for the purpose of carrying on one or more trades” or a company that 
would fall within that definition “apart from any purposes capable of having no substantial 
effect on the extent of the company’s activities”. The various elements which make up this 
definition are discussed in further detail below. 


Wholly 


In the context of the definition of a trading company we would take “wholly” to mean that the 
>ompany had no purpose other than to trade. Wholly therefore means solely. 


Sid 
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Whether something is wholly for a trading purpose can only be considered in light of the 
requirements of the company’s trade. One common situation Is where a company sets aside 
funds and receives investment income. The fact that investment income is generated does not 
automatically lead to the conclusion that a company’s purpose is not wholly trading. Whether 
the generation of income from investments is or is not evidence of a non-trading purpose must 
ultimately depend on the nature of the company’s trade and whether the holding of the 
investment is closely related to the conduct of that trade. If it can be shown that holding any 
investment is integral to the conduct of the trade or is a short-term lodgement of surplus funds 
held to meet demonstrable trading liabilities, then this is unlikely to be taken as evidence of 
non-trading purposes. For example, if a company has surplus funds which it intends to use for 
an expansion of the trading business in the near future, and it invests these in equities in the 
short term, then it may be that the company’s purpose continues to be wholly trading during the 
period those equities are held. 

A company which makes an investment falling outside the categories above (which may include 
acquiring and retaining a holding of shares in another company as part of a wider business 
strategy beyond that related to the requirements of the trade) still has the safety net of the 
“substantial test” (see below). Examples of such investments include those made in the 
expectation of a return in the longer term and those offering unrelated, indirect or non-specific 
benefits to the company’s trade. 


Purpose 


Companies will usually have wide powers to carry on activities but will often only engage in a 
few. We can confirm that only those purposes which are reflected in the activities, or intended 
activities, of the company fall to be taken into account. The comparison will be of actual 
circumstances at a particular point in time and not of the scope of a company’s powers under its 
articles and ambitions not seriously in contemplation. 


In order to establish purpose we have to look at the taxpayer’s “object” in mind at any point in 
time (see, for example, Morgan v Tate and Lyle 35 TC 367). Subsequent events are irrelevant 
except as a reflection of the taxpayer’s state of mind at the time the expenditure was. made. 
Purposes, in the case of companies, can probably only be established by looking at the intentions 
of the directors at a particular moment as well as looking at the transactions themselves. This is 
important because similar transactions by different companies (eg buying shares) may be for 
different purposes. 


A company might cease being dormant and be actively preparing to trade but not actually 
trading. We would accept that such a company was a trading company from the point at which 
it had substantially trading purposes, even if this was before it commenced to trade, However, in 


the case of close companies, TCGA 1992 Sch Al para 11(3) would deny taper relief before 
trading commenced, if it did in fact commence. 


Trade 


“Trade”, for taper relief purposes, means anything which is a trade, profession or vocation 
within the meaning of the Income Tax Acts and is conducted on a commercial basis and with a 
view to the realisation of profits. It also includes any Schedule A business (within the meaning of 
TA 1988) which consists in the commercial letting of holiday accommodation in the UK as 
defined in TA 1988 s 504. We can confirm that activities, such as farming, that are treated as a 
trade by TA 1988 s 53, will also be trades for the purpose of para 22. 


Capable and activities 


In the case of trading companies the question is whether non-trading purposes are “capable” of 
having no substantial effect. In our view this requires an objective assessment at any point in 
time as to whether it can be shown that this is the case rather than that it is theoretically possible. 


Substantial 


TCGA 1992 Sch Al para 22 refers to a “substantial effect on the extent of the company’s 
activities”. The word substantial is used in various sections of the Act to provide some flexibility 
in interpreting a section without opening the door to widespread abuse of a relieving provision. 
We consider that substantial here means “more than 20%”. It is therefore necessary to consider 
what should form the basis for measuring whether a company’s non-trading purposes are 
capable of having a substantial effect. We consider that this will vary according to the facts in 
each case but some or all of the following might be taken into account in reviewing a particular 
company’s status— 
— Turnover receivable from non-trading activities; e o> 
~ For example, a company may have a trade but also let an investment property. If receipts 
from the letting were substantial in comparison to the combined trading and letting income 


ee this measure, this would probably not be a trading company for taper relief 


— The asset base of the company; 

— If the value of non-trading assets was substantial in relation to trading and non-trading 
assets then again, on this measure, this would not be a trading company for taper relief 
purposes. In other cases holding on to an asset which had increased in value’ may. indicate 
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non-trading purposes if the company lacks liquid resources to develop it or too much time is 
spent looking after it (but see below regarding surplus trading premises). In some cases it 
might be appropriate to take account of intangible assets (eg goodwill) that are not shown 
on a balance sheet in considering a company’s purpose. Current market value, cost and 
amounts given by way of consideration for assets may all be appropriate measures of the 
value of assets. 
- Expenses incurred by, or time spent by, officers and employees of the company in undertaking 
its activities; 
- For example, if a substantial proportion of the expenses of a company were incurred on 
non-trading activities then, on this measure, the company would not be a trading company. 
lhe historical context of the company may be relevant. For example, it is quite possible that at 
an instant in time certain receipts may not be insubstantial but, if looked at on a longer 
timescale, they may. Looking at the historical context therefore a company might be able to show 
that it was a trading company at a particular point in time. 
[t may be that some measures point in one direction and others in the opposite direction. We 
would weigh up the impact of each of the measures to balance the effects of measures that point 
m different directions in coming to a view. If, at the end of the day, the inspector was unable to 
agree the status of a particular company for a period then this matter could only be ultimately 
sstablished as a question of fact before the Commissioners. However, we anticipate that these 
cases will be relatively rare. 


Holding company of a trading group 


[CGA 1992 Sch Al para 22(1) defines a holding company as “a company whose business 
disregarding any trade carried on by it) consists wholly or mainly of the holding of shares in 
yne or more companies which are its 51% subsidiaries”. The fact that such companies may be 
nvestment companies for the purpose of corporation tax does not mean that they cannot also 
9e classed as holding companies for taper relief purposes. 


We can confirm that “wholly or mainly”, in this context, means more than half of whatever 
measure is reasonable in the circumstances of the case. 

A company that is the holding company of a group may let properties it holds to subsidiaries for 
ise in the subsidiaries’ trades. We can confirm that the fact that rent is paid by the tenant 
sompany would not in itself be a transaction to bring into account when considering whether or 
10t a company is a holding company, even if a market rent were charged. Other intra-group 
ransactions, such as inter-company lending and the use of intellectual property, are equally 
within this approach. This approach would not extend to transactions with qualifying joint 
venture companies (other than 51% subsidiaries). 


Trading group 


ICGA 1992 Sch Al para 22 defines a trading group as “a group of companies the activities of 
which (if all the activities of the companies in the group are taken together) do not, or not to any 
substantial extent, include activities carried on otherwise than in the course of, or for the 
surposes of, a trade”. The focus here will be on the actual activities of the group in determining 
10n-trading purposes rather than those activities that a group might be permitted to engage in. 
[he expression “all the activities taken together” in the definition of trading group should be 
aken as meaning that all intra-group activities are disregarded for the purpose of the financial 
ests. So, for example, where one group company lets a property to another group company, the 
etting activity would be disregarded. However, this netting off approach would not be extended 
o transactions with qualifying joint venture companies (other than 51% subsidiaries), so letting 
sroperty to a JVC would be an investment activity. 


Qualifying joint venture investments 


Where a company is treated by TCGA 1992 Sch Al para 23 (FA 2000 s 67(6)) as having a 
jualifying shareholding in a qualifying joint venture company (as defined) the holding of these 
shares is disregarded. The investing company shall be treated as carrying on an appropriate 
sroportion of the activities of the joint venture company. Similar provisions apply to determine 
f a company is the holding company of a trading group. 


Shares and other assets held otherwise than as investments 


Companies may acquire shares or other assets for reasons other than investment. For example, 
-ompanies may be paid in shares instead of cash as fees for services rendered or work carried 
yut. Once such shares have been acquired the reasons for retaining them will need to be 
sonsidered and whether or not their retention means that a company has non-trading purposes. 
Among other issues, regard would be had to the reasons why the shares were taken instead of 
~ash or credit, whether they can reasonably be turned into cash or otherwise exchanged to meet 
rading requirements. 

A company may have to hold shares in another company as a pre-requisite to trading (for 
*xample, companies may be expected to own shares in a trade organisation). In such cases regard 
nay be had to the reasons for holding the shares in deciding if a company had non-trading 
urposes. 


sid 
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Corporate venturing scheme (CVS) enerruc 


The CVS is aimed at companies considering direct investment, in the form of a minority 
shareholding, in small independent higher-risk trading companies or groups of such companies. 
It provides tax incentives for corporate equity investment in the same types of ‘companies as 
those qualifying under the enterprise investment scheme (EIS) and venture capital trust (VCT) 
scheme. The incentives are available in respect of qualifying shares issued between 1 April 2000 
and 31 March 2010. a" , 

We have been asked if a company making corporate venturing investment(s) could be considered 
to have ceased to be a trading company, or, where appropriate, the holding company of a trading 
group, for the purpose of business asset taper. Regardless of the purpose for which the investing 
company exists, the holding of investments will not have any bearing on a company’s status as a 
trading company for taper purposes unless, together with other non-trading purposes, it 1s 
capable of having a substantial effect on the extent of the investing company’s activities. 


The scheme works in such a way that it is very unlikely that making CVS investments will 
prevent a company being a trading company for taper relief purposes. This is because to qualify 
as a CVS investing company (there are equivalent provisions in respect of group companies)}— 
— the company must exist wholly for the purpose of carrying on one or more non-financial 
trades, apart from any incidental purposes which have no significant effect on the extent of 
the company’s activities; and 
— aholding of shares to which CVS investment relief is attributable would be significant where 
it amounted to a substantial part of the investing company’s business; BCurTiC 
— so an investing company that qualifies for CVS is very unlikely to have more than the 20% 
investment activity that would stop it being a trading company for taper relief. 
In addition, when assessing for taper relief whether the investment element relating to a CVS 
shareholding contributes to exceeding 20% of a company’s activities on various measures, 
companies should be careful to distinguish between activity in connection with the investment 
element and that which relates to the “partnership” element. The whole of the value of the CVS 
shareholding will be an investment purpose when looking at an assets-based measure. But when 
looking at a measure such as directors’ time spent, only that part of the investing company’s 
directors’ time that is spent in connection with the share-holding itself (buy, sell, value 
monitoring) is an investment purpose; the time spent on the closer working relations between the 
two companies’ trades that is the policy purpose of CVS should normally be seen as in support 
of trading purposes. 


Where companies are in doubt as to their entitlement to relief as an investing company under 


CVS, and as to their trading status for taper relief, they should raise both issues with their 
inspector as set out below. 


Companies moving in and out of being a trading company or holding company of a | 
trading group 


If a company moves in and out of “trading company” status it may be necessary for any gain on 
the disposal of shares to be apportioned for the periods when the company was and was not a 
trading company. This may not be necessary where the taper provisions in FA. 2001 apply to 
relevant employees. Fe 
In the case where a company goes into liquidation it is unlikely to be trading during the period 
of the liquidation. If so, it may be necessary to apportion the gain on the shan 
Surplus trading property me ie “i 
We have been asked how property owned by a company and surplus to its immediate business 
requirements should be dealt with. Each case would need to be considered in light of the facts. 
We would not, for example, regard the following as necessarily indicating a non-trading 
purpose— atgast aiainaaieineies esas 
— letting part of the trading premises: a fe Bout renee as1 hha 6 
— letting properties that are no longer required for the purpose of the trade de, where the 
objective is to sell those raperiies ‘ EXD hin NC to i hie Sala SA 
= oe il pete it yea be impractical or uneconomic in terms of the trade to 
or surrender the lease. For example, the benefit derived from disposing ase 
may be outweighed by the reverse Seat payablee a Pets 


— the acquisition of property (whether vacant or already let) where it ca e shown wn at the 

intention is that it will be brought into use for the ree ot the trade. 5 ; iat a 

nod Son epmdetene son 16 

What to do if you want to know if a company i ompany ort @ holding com any 

of a trading group Po Botte Te Ra L — ai 

Our advice to taxpayers is that in the first instance they one the peor hich 

they hold the shares. If they cannot obtain an answer from the company, | ney should submit 

their tax returns using their own judgement. ' ae onsieeeeale vee nalepsel axe 
Where a company wishes to establish its status for any accounting period that 

have asked that districts should respond positively to requests for a view. =) escape 


{AQ 
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Any assurance given that a company is or is not a trading company can relate only to the period 
under consideration. It is possible for a company to change its status at any time, as its business 
position changes. It will be important for the company to continue to reappraise its position in 
future and to come back to the inspector if it is in doubt because of changed circumstances. 


Commentary—Simon's Taxes C2.1422. 


RI 229 (June 2001) Meaning of “carrying on a business of holding 
investments” in TCGA 1992 Sch A1 para 11(4) 


Note—The definitions covered in this Interpretation only applied for periods of ownership before 17 April 2002; this 
Interpretation is now superseded by RI 247. 


Rl 230 (June 2001) Capital gains tax: taper relief—meaning 
of “security” 
Note—This Interpretation is superseded by the Capital Gains Manual CG17930. 


RI 231 (June 2001) Interaction of tax and accountancy— “deferred 
revenue expenditure” 


Note—This Interpretation is superseded by the Business Income Manual BIM42215. 


RI 232 (August 2001) Change of interpretation: Non-resident 
trusts—gains and losses accruing in the transitional period to trusts 
psi within the settlor charge by FA 1998—treatment for tax year 
1999/2000 


SUMMARY 


[his change of view is applicable only to non-resident trusts which were outside the scope of the 
T'CGA 1992 s 86 settlor charge until the enactment of FA 1998 s 132. 

As a consequence of recent legal advice, the Revenue has changed its position on the availability 
of net losses realised by non-resident trustees in the “transitional period” from 17 March 1998 to 
) April 1999 for set off against capital gains accruing to such trustees during 1999/2000, in 
respect of which a settlor is chargeable under TCGA 1992 s 86. Until now we have taken the 
view that net capital losses incurred in the transitional period are not available for set off against 
1999/2000 gains. However we now accept that such losses can in fact be set off in this way. 
Similarly, the Revenue now accepts that net losses incurred by non-resident trustees in 1999/2000 
san be set against gains arising in the transitional period in respect of which a settlor is 
chargeable under section 86. 


ACTION 


Settlors affected by the transitional provisions whose capital gains position for 1999/2000 has 
een settled on the basis of our previous interpretation may now amend their self assessments 
or 1999/2000 in order to put into effect our changed interpretation. The amended self 
issessment must be submitted before the time limit for amending self assessments expires. In 
nost cases this will be 31 January 2002. 


3ACKGROUND 

section 86, TCGA 1992, which charges certain UK domiciled and resident settlors in respect of 
yains realised by non-resident, or dual resident trustees, was first enacted in FA 1991. This 
settlor charge’ taxes settlors of trusts in respect of the capital gains accruing from disposals of 
‘rust assets by the trustees, where the settlor or certain members of his family has an interest in 
he trust and certain other conditions are met. The 1991 legislation excluded from the charge all 
10n-resident trusts created before Budget day; 19 March 1991, subject to certain conditions. 
[rusts whose gains are within the scope of section 86 are known as ‘qualifying settlements’. 
Under FA 1998 s 132, all trusts created before 19 March 1991 and otherwise meeting the 
sonditions in section 86, were brought within the definition of qualifying settlements. This was 
ynnounced on Budget Day 1998 (17 March) and took effect from 6 April 1999. The period from 
17 March 1998 to'5 April 1999 was covered by transitional provisions. These are at FA 1998 
sch 23. nD a 

he aim of the transitional provisions was to allow time for trustees not wishing their trusts to 
secome qualifying settlements to remove them from the scope of the settlor charge (eg by 


sid 
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removing beneficiaries from the trust, or by certain other means). There were also anti- 
avoidance provisions to stop trustees realising gains in the transitional period and then removing 
their trusts from the scope of the settlor charge before 6 April 1999. For those trusts where the 
requisite steps to remain outside TCGA 1992 s 86 were not taken by 6 April 1999, para- 
graph 1(2)(a) of FA 1998 Sch 23 applied to treat gains and losses arising between 17 March 1998 
and 5 April 1999 as accruing on 6 April 1999 for the purposes of the settlor charge. 

Until now our interpretation of the transitional provisions has been that a settlor is taxable in 
1999/2000 on any net gain arising in the transitional period, but any net loss arising in the 
transitional period cannot be set off against any actual gains accruing in 1999/2000. Equally, we 
considered that losses incurred in 1999/2000 were not available for setting off against net gains 
which arose during the transitional period. This view was seen as consistent with the general 
basis of the settlor charge, which attributes only net gains, and not losses, to settlors, and with 
FA 1998 s 132(5), which prohibits gains and losses arising before 6 April 1999 from being taken 
into account for the purposes of TCGA 1992 s 86. 

However, following recent legal advice we now accept that the wording of paragraph 1(2)(a) FA 
1998 Sch 23 allows for both net gains, and net losses, to be treated as accruing on 6 April 1999. 


CONSEQUENCES 

In cases falling within the provisions of paragraph 1(2)(a) of FA 1998 Sch 23: 

1. Net capital losses arising on disposals made between 17 March 1998 and 5 April 1999 are 
available for set off against net capital gains accruing on disposals made between 6 April 
1999 and 5 April 2000, for the purposes of calculating the amount on which a settlor is 
chargeable for 1999/2000 under section 86. To the extent that such losses are not so utilised, 
they will be available for carry forward in accordance with paragraph 1(6) TCGA 1992 
Sch 5, and so may reduce the amount on which a settlor is charged under TCGA 1992 s 86 
for a later year. 

2. Net capital losses arising on disposals made between 6 April 1999 and 5 April 2000 are 
available for set off against net capital gains arising on disposals made between 17 March 


1998 and 5 April 1999, for the purpose of calculating the amount on which a settlor is 
chargeable under TCGA 1992 s 86 for 1999/2000. 


This Interpretation will apply to all current open and future self assessments for 1999/2000. As 
noted above self assessments for 1999/2000 already settled on the basis of our previous view may 
be reopened, but the amended self assessment must be submitted to the Revenue before the time 
limit under TMA 1970 s 9(4)(b) expires. 


Commentary—Simon’s Taxes C4.437. 


RI 233 (August 2001) Capital gains tax (CGT): holdings of shares— 
matching acquisitions and disposals—a second instalment 


An article on matching share acquisitions and disposals in Inland Revenue Tax Bulletin Issue 52 
published in April 2001, set out the Revenue’s views on how the matching rules work in some 
circumstances. The points concerned the “same day” rule in TCGA 1992 s 105 and the “bed and 
breakfasting” rule in s 106A(5). This second article discusses how the matching rules work when 
shares are transferred between a married couple and TCGA 1992 s 58(1) applies so that the 
transfer is treated as being made at no gain/no loss to the transferor. 


Whenever necessary, this article assumes that— 


— section 58(1) applies to the transfer between husband and wife; 
~ the normal share matching rules in s 106A apply; and 
— purchases and sales are at arm’s length to unconnected persons. 


The first point in relation to husbands and wives is that a transfer under s 58(1) of shares, or any 
other asset, is still a disposal by one spouse and an acquisition by the other-one for CGT 
purposes. Section 58(1) does not change the date on which either spouse’s disposal or acquisition 


are made. It simply fixes the disposal and acquisition value at whatever amount results in there 
being neither gain nor loss on the transfer. 


From the point of view of the spouse making the disposal, this means that the shares transferred 
are identified with acquisitions under the normal s 106A rules, and the deemed amount of 
consideration for the transfer follows from that. From the other spouse’s angle, those shares are 
treated as a single acquisition and will be matched with disposals by him/her under-the normal 
rules by reference to the date on which they were acquired on the transfer. 


If and when the transferee spouse comes to dispose of the shares and needs to work out what 
taper relief is available, he/she will have to take into account TCGA 1992 Sch Al para 15. This 
lays down that, where there is a transfer within s 58(1), the transferee spouse is treated for the 
purposes of taper relief as acquiring the asset at the time when the other spouse originally 


acquired it. This is relevant to determining the t | ifyi i 
the relevant period of ownership. ‘A semaennin a ee aod 


i . pee og 516 
There is therefore a tension between— 


mvtispiuo smoosd 
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- the basic identification rule, which treats the shares as acquired at the date of the transfer, 
and 
- the taper rule, which looks back to the date of original acquisition by the first spouse. 


This tension does not matter either if the shares transferred were originally acquired on the same 
day, or if they were acquired on different days but the transferee spouse disposes of them all in 
one go. In this latter case the different holding periods or relevant periods of ownership are 
simply applied to the relevant parts of the total holding. But if the shares transferred were 
originally acquired on different days, and the spouse receiving the shares disposes of only some 
of them, it is not immediately clear how to work out the holding period(s) and relevant period(s) 
of ownership of the shares disposed of on that occasion. 

Our view is that in these circumstances— 


- the spouse receiving the shares is treated as acquiring them as a single asset; 
- a disposal of some of those shares is therefore a part-disposal and the cost of the shares is 
apportioned under the normal part-disposal formula in s 42; 
- thes 42 apportionment does not attribute to the cost of the holding to any particular shares 
within it; and 
- for taper purposes you apply the normal LIFO (last in, first out) rule in working out the 
period for which the shares disposed of have been held by both spouses overall. 
A simple illustration of how this works out in practice is as follows— 
— onl June 1998 Jack buys 3,000 shares in XYZ plc at £2.50 = total cost £7,500; 
— on 1 July 1999 Jack buys another 1,000 shares in XYZ ple at £3.00 = total cost £3,000; 
— on 1 January 2000 Jack transfers 1,500 of the total 4,000 shares to his wife Jill; 
— on 1 August 2001 Jill sells 1,200 of her 1,500 shares at £4.00 = total proceeds £4,800. 
Jack’s position is simple. The 1,500 shares he gave to Jill on 1 January 2000 comprised the 
1,000 shares acquired.on | July 1999 and 500 of the 3,000 shares acquired on | June 1998, 
under the LIFO rule. His disposal proceeds under the no gain/no loss rule in s 58(1) are— 
— 1,000 shares at £3 = £3,000 
— + 500 shares at £2.50 = £1,250 
— deemed disposal proceeds = £4,250 
- Jill’s disposal on 1 August 2001 produces a gain as follows— 
— disposal proceeds (ignoring disposal costs) = £4,800 
— cost £4,250 x [1,200*/1,500] = £3,400 
— chargeable gain = £1,400 
*the pragmatic method of apportionment under s 42 by reference to the number of shares 
disposed of and retained, adopted in the capital gains manual at paragraphs CG50727-8. 
For taper relief purposes Jill must look through her acquisition to the original purchases by 
Jack in order to work out her total holding period. These shares were originally acquired by 
Jack as follows, again applying the LIFO rule— 
— 1,000 were acquired on | July 1999 
— 500 were acquired on | June 1998. 
5/6ths (1,000/1,200) of the chargeable gain arises on an asset that was held for two whole years 
and 1/6th on an asset held for three whole years. Taper relief will be calculated accordingly. 


Commentary—Simon’s Taxes C1.202. 


RI 234 (August 2001) Anticipated income tax loss claims 


Note—This Interpretation is superseded by the Business Income Manual BIM75050. 


RI 235 (October 2001) Foot and mouth disease 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 236 (October 2001) Sugar beet outgoers scheme 
INTRODUCTION 


British Sugar and the NFU announced on 23 July 2001 a new, one-off, scheme that allows sugar 
beet growers to relinquish all or part of their contract tonnage entitlement. We have been asked 
about the taxation consequences for farmers who sell or buy contract tonnage entitlement. We 
sonsider that the transactions are on Revenue account, with the result that amounts received are 
taxable receipts of the trade and amounts paid are deductible in computing trading profits. 


WHY TRANSACTIONS ARE ON REVENUE ACCOUNT 


Sugar beet contracts are sometime described as sugar beet quota. This is a misnomer which can 
lead to misunderstandings and should be avoided. Sugar beet contracts are not quotas but may 
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be best understood as annual personal contracts, between British Sugarsand the farmer, for the 
supply and delivery of a maximum tonnage of sugar beet to an identified processing plant. As 
such they are part of the ordinary arrangements farmers make for disposing of their products. 
There is a long succession of decided tax cases where sums derived from the disposal of such 
contracts have been held to be income. Taxpayers (or the Revenue when. the case was about an 
expense) have argued that contracts were fundamental to the structure of the business and 
therefore capital assets following Van den Berghs Ltd v Clark (1935) 19 TC 390, But at is only 
where a contract is one the cancellation of which would effectively destroy or cripple the whole 
structure of the taxpayer's profit-making apparatus that it falls to be treated exceptionally as a 
capital asset. That is not the case here. j 

The decisions of the Special Commissioners in the cases of Croydon Hotel & Leisure Co Ltd v 
Bowen (1996) SpC 101 [see Simon's Weekly Tax Intelligence 1996 p 1635) and A Consultant v H 
M Insp of Taxes (1998) SpC 180 [see Simon's Weekly Tax Intelligence 1999 p 161] show how 
difficult it is for an argument based on the Van den Burghs case to succeed. 

In farming cases it is also necessary to take account of the statutory definition of farming in TA 
1988 s 832 as the occupation of land for the purposes of husbandry. It is the land’ that is 
fundamental to a farming business, Payments which result from changes in the way it is farmed 
are very unlikely to be on capital account. An example is the payments for conversion from 
dairying to beef production in White vy G & M Davies [{1979] STC 415] and IRC y Biggar [[1982] 
STC 672]. 


TIMING OF REVENUE DEDUCTIONS ; 

We understand that accounts prepared in accordance with generally accepted accountancy 
practice will show payments for contract tonnage entitlement on the balance sheet and amortise 
them over the period for which they may reasonably be expected to be of value to’the business. 
Where revenue expenditure is treated in this way the amortisation charged to profit and loss 
account is allowable. For a more detailed explanation of the principles involved please see the 
article “Deferred revenue expenditure” in the June 2001 edition of Tax Bulletin [see Simon’s 
Weekly Tax Intelligence 2001 p 933] at www.inlandrevenue.gov.uk/bulletins. 


LANDLORDS 


Our understanding is that landlords do not have an interest in transactions in contract tonnage 
entitlement by their tenants unless there is a clause in the tenancy agreement or a séparate 
agreement which gives them one. If there is such a provision then the tax treatment of sums 
received under it will depend upon its terms so we cannot make any general statement. ; 


Commentary—Simon's Taxes Division B5.1. 


RI 237 (December 2001) Travel expenses of employees not domi- 
ciled in the UK KIS. INYO.) a 


Note—This Interpretation is superseded by the Employment Income Manual EIM35050, 35055. 


RI 238 (December 2001) Change of interpretation—taxability of 
trade debt written-back : ‘ , RESET HSE g 


reial celen eri) 


i 7 
Note—This Interpretation is no longer current; reference should be made instead to the Business income manual 
c a ay 
10S yedolaO) 2S IA 
: sdotaQ) ih. i 


RI 239 (December 2001) Tax credit relief: Chile—additional tax 
The Revenue consider that the additional tax (impuesto adicional/tasa adicional) charged in Chile 
Gitdance Maul at DTASS1) 


BIM40201, 42740. 


is admissible for tax credit relief (see the Double Taxation Relief Guidanée 
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We will not seek to withdraw relief made in accordance with previous practice, which treated the 
tax as a withholding tax, for returns made prior to the publication of this change of view. 


Commentary—Simon's Taxes E6.403. 


Rl 240 (December 2001) Turkey—compulsory fund surcharge 


The Revenue have also reconsidered their view on'the compulsory fund contribution, which is a 
surcharge applied to Turkish corporation tax. This surcharge has the effect of raising the rate of 
corporation tax. We now consider the surcharge to be a substantially similar tax to corporation 
tax, thus coming within art 2(4) of the double taxation agreement between the UK and Turkey. 
When a company resident in Turkey pays a dividend to a company resident in the UK which 
controls directly or indirectly at least 10% of the voting power in the company paying the 
dividend, the surcharge will be available for credit as underlying tax. 

Any further claims to credit arising from this change of view should be sent to the Underlying 
Tax Group, whose address is given above. 

If you have any other queries arising from these changes please contact Kevin Madley, Revenue 
Policy International, Victory House, 30-34 Kingsway, London, WC2B 6E5S, tel: 020 7438 6306, 
email: Kevin.Madley@ir.gsi.gov.uk. 


Commentary—Simon's Taxes E6.426, E6.431. 


RI 241 (January 2002) Modern printing equipment—application of 
long-life asset rules 


Note—This interpretation is superseded by the Capital Allowances Manual CA23790. 


RI 242 (June 2002) Depreciation in trading stock 


Note—This Interpretation has been superseded by the Business Income Manual BIM33190. 


RI 243 (August 2002) Private Finance Initiative (PFI) projects— 
scope of trade 


Note—This Interpretation has been superseded by the Business Income Manual BIM64025, 


RI 244 (August 2002) Shares & share options—internationally 
mobile employees & other international issues 


FOLLOW-UP TO TB46, 55 AND 56 


The articles in Tax Bulletin Issue 55 (October 2001) and Tax Bulletin Issue 56 (December 2001) 
generated considerable interest. This further article is in response. It clarifies certain aspects and 
also deals with other questions on international issues that have been raised on taxation and 
National Insurance Contributions (NIC) with regard to shares and share options. 


Q1 Is relief by allocation of taxing rights ONLY available if the five factors detailed in Tax 

Bulletin Issue 55 are present? 

Tax Bulletin Issue 55 stated— 

To avoid double taxation, where an employee— 

— was granted a share option in the UK during the course of an employment; 

— exercised that employment in the other country during the period between the grant and 
exercise of the option; 

— remains in that employment at the date of the exercise; 

~ would be taxed by both of them in respect of the option gain; and 

— is not resident in the UK at the date of exercise; 

then the UK will give relief in calculating the tax charge for the proportion of the option gain 

which relates to the period or periods between the grant and exercise of the option during which 

the employee exercised the employment in the other country. 

The article was written to give certainty in the most common situation where double taxation 

arises, which is when all five factors‘are present. But this section has been interpreted as meaning 

that relief by time apportioning the gain will be due only when all of the factors are present. This 

is incorrect. There are other situations in which some relief by allocation of taxing rights may be 

appropriate, for example if the employment ceased: shortly before the options were exercised. 

However there are many permutations possible and it would not have been constructive to try 
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and deal with all of these in that article. Cases that do not fall within the circumstances 
described in Tax Bulletin Issue 55 will continue to be considered on their own facts. 


Q2 Does an employment “continue” if the employee changes contractual employer on 
being relocated? 


If the employers were in the same group of companies and the change did not affect the 
employee’s stock option rights, then the UK would normally regard it as one employment for the 
purposes of apportioning the option gain attributable to the UK. 


Q3 Tax Bulletin Issue 55 says that alternative methods of apportionment may only be 
used “very occasionally”. Is this a change from previous policy? 


No. The Inland Revenue has always maintained that time-apportionment should be the 
expectation and in practice few cases have been seen claiming another basis. We are continuing 
to look at such claims on their merits, if necessary consulting with the other country concerned. 
However, this is one area in which an international consensus is evolving. 


Q4 Is it necessary for the country of residence to actually tax the gain? 


The normal expectation would be that tax would actually be levied. Tax Bulletin Issue 55 was 
worded so that absolute certainty could be given to people in the most common situation. Relief 
may be due in some other cases, but this depends on the country and particular circumstances 
involved. 


Q5 If the employee is resident and ordinarily resident in the UK both when the option is 
granted and when it is exercised, can the gain ever be time-apportioned in the UK? 
Example 4 of Tax Bulletin Issue 55 implies that it can. 


The statement that “a claim may be relevant under the employment income Article” does not 
mean that relief would be due by leaving out of account a part of the gain that related to 
overseas employment. It was meant to reflect that relief by means of credit might be available if 
the UK recognised that another country had a valid claim to tax part of the gain because it 
could be said to be derived from employment performed there. 


Q6 Does it matter whether the option is over shares in an overseas or a UK company? 


In general, no. The source for double taxation treaty purposes will be the employment, and 
where it is carried on. 


Q7 Is any relief due on an option gain if an employee were resident in the UK at the date 
of grant but resident in a non-treaty country at the date of exercise? 


The whole gain is taxable in the UK under TA 1988 s 135. If there were overseas tax payable on 
any part of the share option gain, the UK would consider unilateral relief on a claim. However, 
unilateral relief may only be given by means of giving credit, not by time-apportioning a gain. 
The amount of unilateral relief may never exceed what would be available if a double taxation 
treaty with the country existed. 


Q8 Why have some important issues, such as periods of residence in a third country, 
short-term business visitors, or what happens when an option vests before it is exercised, 
not been covered in Tax Bulletin Issue 55? 


Tax Bulletin Issue 55 said that the UK is actively involved in work at the Organisation for 
Economic Co-operation and Development (OECD) to reach a common international consensus 
on the treatment of share option gains. The OECD has now published a discussion paper on the 
OECD website at www.oecd.org/pdf/M00026000/M000268 18. pdf. 


This paper covers many of these topics. In practice many have only been seen infrequently in the 
UK. They have been dealt with on an individual basis, sometimes when international dialogue 
was in the early stages. As common international practices develop the UK is likely to harmonise 
its own rules in line with these. It would therefore be premature for the UK to publish guidelines 
based on past practice if some realignment becomes necessary. In the meantime specific cases 
arising 1n practice should continue to be referred to Susan New at the address below. 


Q9 Why are NICs payable on the full gain rather than the amount taxable under PAYE? 


The NICs legislation is clearly underpinned to the amount of tax chargeable under TA 1988 
s 135 on any gain, not what is eventually taxed after relief. There are no contribution relief 
provisions under Social Security legislation, European Union (EU) legislation, Reciprocal 
Agreements (RA) or Double Contribution Conventions (DCC). fhe 


Q10 Are UK NICs payable on any gain on exercise of a share option where the gain has 


already been subject to the legislation of ji 
tira aepaale 9 n of another European Rane Area (EEA), RA or 


. “4° : . . } ie 8 \4 : : 
No. There can never be a dual liability on the same payment of earnings. We will usually seek to 
apply UK legislation on the amount of gain chargeable to tax under TA 1988 s 135 arising from 
exercise of a share option granted in the UK where that gain was not subject to legislation of the 
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host country. This practice follows the 1997 European Commission Agreement referred to in 
Tax ple Issue 56 example but may depend on the country and particular circumstances 
involved. 


Q11 Can share options fall within the 1997 European Commission Agreement? 


The agreement referred to payments of social security contributions on income. Generally, share 
option gains can fall within this category. 


Q12 From what date does the European Commission Agreement take effect for 

share options? 

On any gain chargeable to tax under TA 1988 s 135 arising from the exercise, assignment or 
release of a share option granted on or after 6 April 1999. 


Q13 Is an individual, granted an option whilst in a Case II/IIl employment, still liable under 
TA 1988 s 1621) if he has left that employment before the time that option is exercised? 
No, for the following reasons— 

(a) Section 162(1) taxes Case II/III employees who are “employed or about to be in employ- 
ment”. It makes no mention of those who used to be employed. 

(b) If s 162(1) did apply, then s 160(1) would be applied and that section deems such a benefit to 
be an emolument. 

(c) If it were an emolument, then s 19(1)(4A)(b) could be used to treat it as an emolument of last 
year of employment. 

(d) However, the fatal flaw in this argument is that s 160(1) cannot be reached without complying 
with the condition in s 162(1)(a)+(4), and those conditions are not satisfied. 

(e) Thus, when a Case II/III employee is granted an option whilst employed in UK, but exercises 
that option after ceasing employment there is no Schedule E liability, under s 162(1). 

(f) It would still be possible for a NR/NOR individual to be within the charge to UK tax; the 
crucial test is one of employment. 

(g) Similarly, where there is no s 162(1) lability there can be no subsequent liability under 
s 162(5) when the shares are sold. 

(h) However, there will still be a potential liability under s 162(5) when the employment ceases 
between the time of exercise of the option and when the shares are sold, because of the 
provisions of s 160(3). 

(i) There also continues to be a potential liability under the “stop loss” provisions of s 162(6) 
after employment ceases, because the employment is deemed to continue under s 162(7). 


Q14 Can an interest in the shares of a foreign company gain exemption from the 
conditional shares legislation under TA 1988 s 140A, by virtue of the shares being only 
forfeitable through that company’s “articles of association” under s 140C(3)? 


Yes, we have changed our view of this section and what follows describes the reasons for that 
change and what we propose to do. 


14.1 Background 
Some share schemes use conditional shares, a common feature of which is shares being subject 
to forfeiture if certain conditions are not met. When such a condition is lifted the value of the 
share increases. FA 1998 introduced TA 1988 ss 140A—C to determine the tax treatment of such 
shares. 
Section 140A exempts any direct charge under TA 1988 s 19 (Schedule E emoluments) and 
charges tax under Schedule E on the excess of the market value of the shares over any 
consideration given by the employee. 
Section 140C describes the types of shares to be treated as conditional for the purposes of 
s 140A. Section 140C(1A) exempts shares or securities that are conditional only for the reasons 
set out in subsections (2) to (4). 
Subsection (3) exempts shares that are conditional only by virtue of a clause in the articles of 
association. It does so in the following terms— 
“This subsection applies in relation to a person if the articles of association of the company 
require him to offer the shares for sale or transfer them if he ceases to be an officer or 
employee of the company or of one or more group companies or of any group company.” 


14.2 Previous Tax Bulletin Article 46 

In April 2000 we published an article in Tax Bulletin 46, Employee Share Plans—Conditional 
Shares, which sought to explain the interpretation of TA 1988 ss 140A-H. Part of that article 
explained how we strictly construed the term “articles of association” in s 140C(3) and said that 
it did not extend to foreign company equivalents of UK “articles of association”. 

Since we wrote that article we have received further legal advice that has cast doubt on our strict 
line. 


S1y 
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14.3 Articles of Association : 

Black’s Legal Dictionary defines “articles of association” in a multi-jurisdictional context as— 
“the document that sets forth the basic terms of a corporation’s existence, including the 
number and classes of shares and the purposes and duration of the corporation.” 

Black’s also notes that in most states the articles of association are filed with the Secretary of 

State as part of the process of forming the corporation. a 

We have seen cases where foreign companies have documents called “articles of association”, 

and other cases where there is a document that performs a similar function under.a_different 

(foreign) name. Failure to recognise the function that such a document serves rather than relying 

simply on its descriptive name could raise issues of discrimination. 


14.4 Change of Revenue view 


We have looked critically at s 140C(3) and now accept that our previous interpretation of the 

term articles of association was too narrow. Consequently we consider the. exemption in 

s 140C(3) should also be available to non-UK companies— 

— if the condition referred to in s 140C(3) is set out in a document broadly equivalent to UK 
articles of association and in line with the Black’s definition above. 

— It will be a question of fact whether the foreign document is of equivalent status and 
performs an equivalent function to UK articles of association. 


14.5 Transitional issues 


A number of issues arise where taxpayers followed our previous advice and accepted that there 
was no exemption under s 140C(3). 


Under the previous practice they would be charged to tax (and National Insurance) for the year 
in which forfeiture was lifted rather than the year in which the shares were awarded. 


Under the revised practice tax (and National Insurance) will be charged for the year in which the 
shares were awarded rather than the year in which forfeiture was lifted. 


Adopting the previous practice could have led to either a higher or a lower tax/NIC charge at a 
later date. Taxpayers following our previous practice will not have been charged tax/NIC for the 
year in which the shares were awarded and would be expecting to pay (or have already returned 
and paid) tax/NIC when the risk of forfeiture was lifted. 


As a consequence of following our previously stated practice the acquisition cost of such shares 
for capital gains tax purposes would be the amount on which Schedule E was charged when the 
risk of forfeiture was lifted. Our revised practice will give rise to a different acquisition cost for 


capital gains tax purposes based on the amount on which Schedule E is charged when the time 
the shares are awarded. 


14.6 What we propose to do 
We believe the number of people affected by this change is likely to be relatively small. 


(a) Where return already submitted on basis of previous advice 


We will take no action. Exceptionally, where the time limit has not yet expired for amending the 
return, the taxpayer will be able, should he/she so wish, to amend the return. 


(b) Where return not yet submitted 


The return, for whichever year, should be submitted in accordance with the new advice. 
(c) Error or mistake claims 


Employees who believe that they may have been overcharged to tax in an assessment, and which 
they have paid, because of the Revenue’s previous advice may make a claim for error,or mistake 
relief under TMA 1970 s 33. The usual conditions of that section will need to be satisfied for a 
claim to be accepted, including a reduction of the claim for any tax that would have been due 
under the new practice but which will now not be assessed (see (a) above). Claims should. be 
made initially to the local inspector. eS 
5 hh 250B, At 

(d) Capital gains tax i aide cooaed fe 
Where a capital gain/loss on shares subject to this change of ractice i Pa ee ce Eee 

\ e is or has been made, similar 
rules will apply to it as to the income tax gain denne above ~ APSE PEE 
es eS cost for CGT purposes will be the value of the shares’self-assessed for Income Tax 
PI P : our, a slovi Sélicoepeyi OGL iiig? 
(e) PAYE cnujar orl Gileasret siigiobebottiv Cesare 

re pay Ttemoo Yl ita aviwod bentslqx: 

Where PAYE has been operated by the employer, it will not affect the operation of the self 


assessment rules described above, including time limits for amendment of returns. But see below 
regarding NIC. vislation of.shii 
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f) National Insurance Contributions 


Employees and employers who believe that they may have overpaid Class 1 National Insurance, 
secause of the Revenue’s previous advice, may make a claim for a refund. Please see instructions 
it NIM37000 et seq. An offset for NIC that should have been paid at another time, but was not, 
should be made in the claim. Claims should be submitted to—National Insurance Contributions 
a agi Group, Room BP1001, Benton Park View, Longbenton, Newcastle upon Tyne, 


14.7 Tax Law Rewrite 


in view of this Tax Bulletin article, the recently published draft Income Tax (Earnings and 
Pensions) Bill includes at Clause 419(5)— 
In subsection (2)(b) “articles of association” includes, in the case of a company incorpo- 
rated under the law of a country outside the United Kingdom, any equivalent document 
relating to the company. 


-URTHER INFORMATION 


“urther information on international aspects of share options may be obtained from—Susan 
New, Revenue Policy International, Victory House, 30-34 Kingsway, London, WC2B 6ES, 
elephone 020 7438 7250, email Susan. New@ir.gsi.gov.uk. 

-urther information on the interpretation of United Kingdom legislation on share options may 
ye obtained from—RMichael Staples, Share Schemes, New Wing, Somerset House, London, WC2 
| LB, telephone 020 7438 6778, email Michael.Staples@ir.gsi.gov.uk. 

-urther information on liability to pay NICs on share options may be obtained from—Steve 
tickson, Revenue Policy, Personal Tax, Room 75E, Benton Park Road, Newcastle Upon Tyne, 
NE98 1ZZ, telephone 0191 22 56029, email Steve.Hickson@ir.gsi.gov.uk. 


31245 (October 2002) Human rights and penalties 


\rticle 6 of the European Convention on Human Rights (ECHR) entitles everyone to a fair 
rial. Where the person is charged with a criminal offence, this includes a right to silence and a 
ight not to self incriminate oneself. Whether any of our penalties are “criminal” for the 
yurposes of Article 6 remains in issue. But if ultimately it is determined that some of them are, 
ve want to be sure we have not accidentally infringed those rights. We have therefore decided to 
nake it clear to customers that they do not have any obligation to incriminate themselves, whilst 
it the same time drawing their attention to the potential to reduce penalties by making a 
lisclosure and co-operating with the enquiry. 

Ve have issued guidance to Inland Revenue staff to cover what should be said to customers at 
neetings or in correspondence at the stage in a case where it becomes clear that penalties are 
ikely to be considered. 

t has been practice to issue leaflet (IR160) explaining penalties to customers at the point 
yenalties were being considered, this leaflet will continue to be issued. We will however also offer 
he advice that the extent to which customers co-operate and provide us with information is 
ntirely a matter for them. A new leaflet on Public Funding (previously Legal Aid) will also be 
yrovided at this time. 

further details of the guidance to our staff can be found on the Inland Revenue website at 
vww.inlandrevenue. gov.uk/specialist/humanrights. pdf. 


31 246 (October 2002) VAT—flat rate scheme 


Note—This Interpretation has been superseded by the Business Income Manual BIM31585. 


31 247 (December 2002) Taxation of chargeable gains—taper relief 
and exemption for disposals by companies with substantial share- 
holdings | 


Note—This Interpretation is superseded by the Capital Gains Manual CG17953i and CG53113—CG53120. 


31248 (December 2002) Partnerships and loan relationships 


7A 2002 inserted a new paragraph 19 into FA 1996 Sch 9 to deal comprehensively with cases 
vhere a company is a member of a partnership and a money debt (which includes a loan 
elationship) is owed by or to the partnership. Each company partner computes separately loan 
elationship debits and credits arising on the money debt. 


sid 
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For this purpose FA 1996 Sch 9 para 19(4) deems that the money debt is owed by or to the 
company partner, and that everything done by the partnership in relation to the debt has been 
done by the company. 

The company then computes the debits and credits (“the gross debits and credits”) that arise 
from applying the loan relationships rules to this deemed situation. The company partner brings 


into account a proportion of these gross debits and credits, the proportion being determined by 
reference to the partner’s interest in the partnership. 


We have been asked whether FA 1996 Sch 9 para 19(4) means that you effectively ignore the 
existence of the partnership. The question arises in two circumstances— 


- the company partner and the partnership have different accounting dates, or 

— the functional currency of the partnership differs from that of the company partner. For 
example, a company that prepares accounts in sterling may have an investment in a 
partnership that prepares financial statements in US dollars. 


Our view is that FA 1996 Sch 9 para 19(4) requires the company partner to imagine itself as 
“standing in the shoes” of the partnership. The company is not required to substitute its own 
accounting date, or its own functional currency, for that of the partnership. 


Case law on deeming provisions shows that the application of a “statutory fiction” should be 
carried only so far as is necessary for the purposes of the statute. The purpose of the deeming 
exercise in FA 1996 Sch 9 para 19(4) is to compute the debits or credits accruing to the company 
partner, in a way that takes account of the particular circumstances of that company. There is no 
need, in doing this, to pretend that the partnership does not exist at all. 


Example 1 illustrates how a company partner’s loan relationships debits and credits are 
calculated where its accounting date differs from that of the partnership. Example 2 illustrates 
the computation where the partnership has a different functional currency. 


Example 1 


X Ltd is a trading company with an accounting date of 31 December. It is a partner ina 
partnership P, which prepares accounts to 31 March. It does not account for its investment in 
P on a mark to market basis. 


On 1 May 2003, the partnership acquires a zero coupon bond (issued by an unconnected 
company). The partnership accounts for the bond on an accruals basis. Its accounts show a 
credit of £50,000 in the year to 31 March 2004 in respect of accrued discount on the bond, 
and a similar credit of £80,000 in the year to 31 March 2005. 


X Ltd is entitled to 50% of the profits of P in the year to 31 March 2004, but to only 25% in 
the year to 31 March 2005. 


Step 1—calculate gross credits 


Under FA 1996 Sch 9 para 19(4), the “gross credits” are computed as if the zero coupon bond 
were a creditor loan relationship to which X Ltd is a party for the purposes of its own trade. 
The company must account for this deemed loan relationship on an authorised accruals basis 
(paragraph 19(10)). X Ltd (and any other company partner) computes “gross credits” for 
periods of account ending on 31 March. 


X Ltd therefore has gross trading loan relationship credits of £50,000 in the year to 31 March 
2004, and £80,000 in the year to 31 March 2005. 


The company is not required to work out the discount that would accrue on the bond in year 
ended 31 December 2003, or subsequent accounting periods. 


Step 2—compute the “appropriate share” of gross credits for each AP of X Ltd 


FA 1996 Sch 9 para 19(6) says that apportionment of gross credits between partners is to be 
according to the shares that would be found by TA 1988 s 114(2). Although FA 1996 Sch 9 
para 19(2) disapplies TA 1988 s 114(1) where loan relationships are concerned, the apportion- 
ment rules in TA 1988 s 114(2) continue to apply, including the provision for apportioning 
profits or losses to the corresponding accounting periods of the company. 


X Ltd’s apportioned credits are £25,000 (50% x £50,000) for the year to 31 March 2004, and 
£20,000 (25% x £80,000) for the year to.31 March 2005... farnexs | 


Ae will therefore need to time-apportion these sums between its own accounting periods, 
é ring in: ; 


Year ended 31 December 2003: 275/366 x £25,000 = £18,784 ae 
Year ended 31 December 2004: (91/366 x £25,000) + (275/365 x £20,000) = £21,284 


Example 2 sd me9SQ)} 


Y ple is entitled to 40% of the profits of a partnership, Q. Y ple accounts in sterling; 
partnership Q accounts in dollars. Both Y ple and Q prepare accounts to 31 December. Y ple 
uses the closing rate/net investment method to translate its investment in the partnership, 
using an average exchange rate for the year to translate its share of Q’s profit into sterling. ~ 
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In the year to 31 December 2004, Q borrows $5 million from a bank. The bank is not 
connected with Y ple or any other company partner. Interest of $200,000 is payable on the 
loan during the period. 

During the year the partnership sold goods to a customer for €10,000. The invoice remained 
unpaid at the year end. Q translated the trade debt into dollars at the year end, bringing into 
its accounts an exchange gain of $500. 


Step 1—calculate gross debits and credits 


The gross debits and credits are calculated in the functional currency of the partnership. FA 
1996 Sch 9 para 19(10) requires an authorised accruals basis to be used. Thus there is a debit 
of $200,000 in respect of the loan interest. FA 1996 s 100(1), (2) also requires exchange 
differences on the Euro trade debt (which is a money debt, but not a loan relationship) to be 
accounted for under the loan relationships rules. This gives rise to a gross credit of $500. 


Step 2—apportion gross debits and credits to the company partner 


Since Y ple is entitled to 40% of partnership profits, it must bring into account a debit of 
$80,000 and a credit of $200 (or a net amount of $79,800). In accordance with FA 1993 
s 94AB(1), (2), this is translated into sterling at the rate used in Y plc’s accounts to translate 
the partnership profits. If the average rate used is, say, $1.6/£, Y plc would show a loan 
‘relationship debit of £49,875 (79,800 divided by 1.6) in its tax computations. 

Similar principles apply where a partnership is a party to a derivative contract (FA 2002 
Sch 26 para 49). 


RI 249 (February 2003) Payments in lieu of notice (‘Pilons’) 


The Revenue’s view on the tax treatment of PILONs was published in the August 1996 edition of 
Tax Bulletin (TB24B). Since that time the area has not stood still and the purpose of this article 
is to provide an update on subsequent developments. The current Revenue guidance on the IR 
website (www.inlandrevenue.gov.uk) is regularly updated and already reflects what follows. 


RESERVED RIGHTS AND DISCRETION 

The 1996 article explained that— 
“Some contractual arrangements give the employer a reserved right, or discretion—as 
opposed to imposing an obligation—to make a PILON where due notice is not given on 
termination of employment. Where an employer exercises such a reserved right or discre- 
tion, we regard the contract as being terminated in accordance with its terms under the 
agreed contractual arrangements for the provision of services generally.” 

The consequence is that the PILON is regarded as— 

- anemolument from the employment chargeable under TA 1988 s 19; and 

- earnings derived from an employment under SSCBA 1992 s 3(1)(a), and so liable for Class 1 
NICs. 

This view was subsequently confirmed for tax purposes by the Court of Appeal in July 1999 in 

EMI Group Electronics v Coldicott (71 TC 455). In that case it was common ground that the 

employer had exercised a reserved right to make a PILON on redundancy. 


There have been subsequent developments outside tax law concerning the options available to an 
employer when considering whether to exercise such discretion. 
In January 2001 the employment law case Cerberus Software Ltd v Rowley (2001 IRLR 160) 
sonsidered a contractual clause providing that the employer “may” make a PILON. The Court 
of Appeal held that the word “may” meant that the employer was free to give neither notice nor 
a PILON but instead to breach the contract and pay damages for that breach. That conclusion 
clearly applies wherever the contractual clause is not prescriptive in requiring a payment where 
notice is not given. 
Such action was financially beneficial to the employer in Cerberus because the sum payable as 
>ompensation for breach of contract, initially calculated by reference to lost remuneration in the 
notice period, could be reduced or “mitigated” to take account of the fact that the ex-employee 
had found alternative employment during what would have been the notice period. This reduced 
the loss caused by the employer’s action and so lessened the sum due as damages. By contrast, if 
the employer had exercised the right to pay a PILON instead of giving notice (and so terminated 
the contract lawfully), the payment would need to have been equal to the gross salary that would 
have been payable during the notice period. 
The relevance of the case for tax purposes is that compensation for breach of contract is not an 
smolument within TA 1988 s 19 but falls within TA 1988 s148 as a payment in connection with 
termination of employment. As such— 
- it qualifies for the £30,000 exemption from tax available for all such payments (subject to 
aggregation with other payments and benefits within the Section); and 
— as a compensation payment, it is not “earnings” for NICs purposes. So no Class 1 NICs 
liability arises on it. ; 


Sid 
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It is therefore crucial to establish and examine the facts in 'such cases im order to decide:whether 

the discretion has been exercised. The following are only guidelines indicating thetype of factor 

that may be relevant— Peni 

— although each case will depend on its own facts, a settlement thats substantially the same in 
value as exercise of the discretion would have produced is: likely to be viewed as made by 
exercise of the discretion. The June 2001 High Court decision in ‘Richardson v Delaney 
(74 TC 167) is an example of this. In that case, it was asserted by the taxpayer that such a 
discretion had not been exercised. The Court agreed with the Revenue’s contention that, in 
the absence of any identifiable breach of contract, the source of. the payment lay in the 
employer’s discretion to make a payment for the remaining notice period. The Richardson 
case also demonstrates that a payment made by exercise of the employer’s discretion need 
not be made precisely in either the sum, or in the form, provided for by the contract. 

— a payment resulting from a decision not to exercise discretion could. be expected to have 
characteristics normally associated with compensation or damages for breach of contract 
rather than those associated with a contractual payment. 

— One such characteristic is apparent in Cerberus, where the payment was reduced (or 
“mitigated”) to reflect the fact that the employee had secured alternative employment before 
the end of the notice period and by doing so had reduced the loss or damage caused by the 
employer’s breach. 

— Other adjustments are common when calculating such payments, for example to reflect the 
difference in tax and NIC consequences between an emolument from employment (taxed 
and liable for Class 1 NICs) and a payment of damages (taxed only after a. £30,000 
exemption and not subject to NICs). : 

— A damages payment will normally take into account all salary and benefits that would have 
been available in the notice period; 

— a decision by an employer not to exercise its discretion might be evidenced in writing. 

All factors need to be weighed in the balance in deciding whether the discretion has been 

exercised. Essentially the matter is a question of fact. 

Problems in deciding the correct position, and so costs for taxpayer and Revenue, are often 


caused by incomplete documentation of the events surrounding termination and the calculation 
of the payment made. 


THE RELEVANCE OF THE CERBERUS DECISION TO THE EMI CASE 


It has been argued that the Cerberus decision means that the EMI case has effectively been 
overruled. The basis of this view is that Cerberus means that an employee has no right to sue for 
a payment and so it cannot be an emolument from employment. 


The Revenue does not accept this analysis. TA 1988 s 131 which defines an emolument for the 
purpose of TA 1988 s 19 is not expressed in contractual terms. There are many taxable payments 
that are not dependent on any contractual obligation. 


In EM itself the employee equally had no right to sue for the PILON, but it was nevertheless 
held to be taxable as an emolument from employment because the employer had exercised its 
discretion and so ensured that the source of the payment was the employer-employee relation- 
ship, as evidenced in that case by the contractual terms. 


THE RELEVANCE OF CONTRACTUAL STATUS 


In the 1996 article, it was stated that— 


“... even where there is no such contractual arrangement, an employer, may regularly make 
a PILON instead of giving whatever notice is due. It is then. possible; that an implied 
contractual term of service may come into being, and. where it does the. payment is also 
properly regarded as made under contractual arrangements. All the facts of an-individual 
case, including the employee’s knowledge of an established practice, would: need to be 
considered in deciding whether this was so.” fan 


The Revenue now accepts that it is unlikely that an implied contractual term in, relation. to 
PILONs can exist. Contract law suggests that if something conflicts with an express or written 
contractual term, then it cannot be implied. Since contracts generally include a right’ to receive 
notice of termination of employment (whether directly or through ERA, 1996) then an implied 


right to receive a PILON would appear to conflict with the express term that, the employee is 
entitled to receive notice of termination, ort 9d3 vilgtvenl faszir 


Despite that, the Revenue maintains that a non-contractual PILON may in some circumstances 
fall within TA 1988 s 19 and be liable for NICs. This: view affects those cases where, as a response 
to the EMI decision, PILON clauses were deleted from contractual arrangements as well as 
a ae pete: Ht beat oes for PILON exists. In such cases it is;commonly 
asserted that any made is in breach of contract and so liable to tax,onh TA 1988 
s 148 and not liable to NICs. . eee debi achladiie 

What this approach overlooks is that the definition of “emoluments” in TA 1988: 131 is, as 
explained above, not expressed in contractual terms. Something can be an “emolument” even 


ligtvast Tasxiss 
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though non-contractual—for example, tips or a discretionary bonus, So removal from contrac- 
tual terms is not the final test of liability, although it is accepted that such a removal means that 
any subsequent payment is unlikely to be contractual in nature (either express or implied). 
Where a PILON is paid as an automatic response to a termination, it may be within the scope of 
TA 1988 s 19 and liable for NICs. For example, every time there is a redundancy, all employees 
receive a payment in lieu of any period of unworked notice. In such circumstances the payment 
is an integral part of the. employer-employee relationship for the workplace, albeit non- 
contractual, and has its source in that relationship and nowhere else. 

The employer may well have the option in such circumstances of breaching the contract by not 
giving notice and paying damages, but where a sum is paid automatically thé suggestion is that 
that route has not been chosen. Instead, the employer has followed a different route. As with 
discretionary contractual PILONs above, that conclusion may be shown to be incorrect where a 
PILON bears the characteristics or hallmarks ofa payment of damages mentioned above. 
Again, all the relevant factors need to be considered in an individual case. 

Such cases as Corbett v Duff (23 TC 763) and Laidler v. Perry (42 TC 351) are examples of 
non-contractual payments that are emoluments from employment within TA 1988 s 19. That all 
employees are not aware of the payment is not crucial in the Revenue’s view; what matters is that 
the payment is an automatic response in respect of any period of unworked notice. 


INCOME TAX (EARNINGS AND PENSIONS) BILL 


The substance of this guidance will not be affected by any of the provisions of the Income Tax 
(Earnings and Pensions) Bill, currently before Parliament. That Bill is rewriting the existing 
Schedule E provisions without any major change in effect. The Bill will change the terminology 
used, but it will not alter the tax treatment of PILONs. 


R! 250 (February 2003) Avoidance via employee remuneration pack- 
ages 


LOANS IN TURKISH LIRA AND OTHER “SOFT” CURRENCIES 


In recent years, we have seen a variety of schemes involving the payment of remuneration to 
employees in non-cash form designed primarily to avoid income tax and NICs. Specific 
legislation to counter several types of scheme has been enacted and indeed an announcement 
was made in the pre-Budget report on 27 November 2002 that immediate legislation was to be 
introduced to counter the abuse of Employee Benefit Trusts. 

One particular avoidance scheme has attracted considerable media attention recently. Under that 
scheme, instead of part of an employee’s remuneration—for example, a bonus—being in cash, 
there is a loan to the employee in a soft currency such as the Turkish lira that is expected to 
depreciate substantially against sterling. The employee can expect to realise an exchange gain in 
sterling terms when the loan is repaid which represents his or her “bonus” while the employer 
makes an equivalent exchange loss. 

The Revenue’s view is that, for accounting periods beginning on or after 1 October 2002, the 
unallowable: purpose provisions in FA 1996 Sch 9 para 13—-which were extended in FA 2002 to 
cover exchange gains and losses—will normally apply to deny relief for the exchange loss. For 
earlier accounting periods, we believe that the anti-avoidance provisions in FA 1993 ss 135, 136 
apply to disallow the exchange loss. 

The tax and NICs treatment of payments made in this way will depend upon the precise 
contractual arrangements between employer and employee. A detailed investigation of all the 
facts surrounding the payment will be required in every case to determine the precise contractual 
arrangements. 


RI 251 (February 2003) Share options and awards and_ trans- 
fer pricing 


Note—This Interpretation is now considered obsolete by HMRC. 


RI 252 (April 2003) . Reimbursement | of employee's training 
expenses—training undertaken before employment begins 


Note—This Interpretation is superseded by the Employment Income Manual EIM01235. 


RI 253 (April 2003) Flat rate scheme for small ‘businesses 


Note—This Interpretation is superseded by the Business Income Manual’BIM31585._ 


Sid 
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RI 254 (April 2003) Farming: herd basis—minor disposals with- 
out replacement 


Note—This Interpretation is superseded by the Business Income Manual BIMS55550. 


RI 255 (23 June 2003) Revised special NIC rules for entertainers 


BACKGROUND 
The NIC treatment of entertainers is different from that which applies for tax. 


Following the Special Commissioner’s case for McCowen and West the Revenue accepted that 
most performers/artistes in the entertainment sector were engaged under contracts for services 
and would generally be assessable to tax under Schedule D. However, it was acknowledged that 
to follow this line for NIC purposes would mean that the majority of entertainers who had 
previously paid Class 1 NICs would only be liable for Class 2 and Class 4 NICs which would not 
provide them with universal title to contributory benefits. 


DSS Ministers decided to introduce regulations in 1998 which would treat the majority of 
entertainers as employed earners for NIC purposes. This would enable entertainers to build up 
entitlement to contribution based Jobseeker’s Allowance and ensure that, in a precarious 
industry, new talent could be encouraged to weather long periods without work whilst they 
established themselves. ' 


Prior to 1998, the main category of performer in the entertainment industry not paying Class 1 
contributions were certain “key talent” stars who were generally regarded as having been 
engaged on productions because of their celebrity status. To try and ensure this practice 
continued The Social Security (Categorisation of Earners) (Amendment) Regulations 1998 were 
introduced from 17 July 1998 which created a liability for Class 1 NICs for entertainers whose 
earnings consisted “wholly or mainly of salary”. Those who negotiated a fee or received rights 
and additional use payments higher than the salary element were not liable to pay Class | NICs 
but were regarded as self-employed as such payments did not come within the accepted 
description of “salary”. 

However, in all but a few exceptional cases it has become the usual practice for the majority of 
entertainers to receive as part of their remuneration package pre-purchase payments as 
compensation for the loss of future repeat fees and rights and royalties worth many times the 
salary element. Very few actors were, therefore, paid “wholly or mainly” by salary and the 
regulations did not achieve the object of bringing most entertainers into Class 1. 


The Revenue, therefore, accepted that the 1998 regulations were not sustainable and new 
regulations were introduced from 6 April 2003. These are the Social Security (Categorisation of 
Earners) (Amendment) Regulations 2003/736. Equivalent regulations SI 2003/733 apply for 
Northern Ireland. 


WHAT DO THE NEW REGULATIONS MEAN? 


The new regulations reflect the fact that instead of a “wholly or mainly” salary test, those 
entertainers whose remuneration includes any element of salary would be treated as employed 
earners. Once subject to the regulations there will be liability for Class 1 NICs on all-earnings 
from the engagement (including rights payments.) 


Where the payment is a fee for the production, not a salary, and this would have to be made clear 


in the contract, the entertainer would remain self-employed and would be liable to Class 2 and 
Class 4 NICs. 


The legislative definition of Salary requires that the remuneration satisfies the following four 
conditions— 

— made for services rendered; 

— paid under a contract for services; P z 

~ where there is more than one payment, payable at a specified period or'/interval; and 

— computed by reference to the amount of time for which work has been performed. 

The third bullet point includes those entertainers engaged on a single day or two day 
engagement. This means that the policy intention of ensuring that the regulations apply to film 
extras and walk-on parts is achieved. The last bullet point ensures that key talent artistes are 
excluded as they will be contracted to appear in productions for which their remuneration is not 


directly calculated according to the period of weeks or months they are assigned to the 
production. A 


WHAT IF THE ENTERTAINER IS ENGAGED THROUGH AN AGENCY? 


The legislation also includes provisions which amend Sch 3 para 10 to the Social Security 
(Categorisation of Earners) Regulations 1978 to ensure. that where an entertainer is engaged 
through a third party (an agency) the producer of the entertainment in Teepe bh which the 
payments of salary are made is treated as the secondary contributor. However, this does not 


11783 HMRC Interpretations RI 255 


override the effect of the Intermediaries legislation (IR35) which provides that where an 
entertainer provides his services to a client through a personal service company it is the latter 
which is the secondary contributor. 


EXCEPTIONS 


In accordance with the Revenue’s policy intention Session Musicians and Session Singers, who 
are generally engaged through Musicians Union approved contractors and whose earnings were 
not previously subject to Class | NICs, are excepted from the new regulations. 


ARRANGEMENTS FOR CLAIMING REFUNDS OF CLASS 1 NICS PAID 
IN ERROR 


Who can claim refunds 


The 1998 Regulations have led to some entertainers being wrongly categorised as employed 
earners because their remuneration did not consist “wholly or mainly of salary” and therefore 
any primary or secondary Class | contributions which have been paid in relation to entertainers 
on the footing that they were employed earners may have been incorrectly paid. There is 
provision under National Insurance legislation for the return of contributions which have been 
paid in error and refund claims will be invited for appropriate periods between 17 July 1998 and 
5 April 2003. 

The restriction of refund claims to 2 years provided for in SSCBA 1992 s 19A will be waived for 
the purposes of this exercise until a cut-off point is announced. However, individuals can choose 
not to have their primary contributions refunded, but to let them count instead towards their 
Additional Pension (AP) entitlement, as if they had been correctly paid. This does not prevent 
the engager from seeking a refund of the wrongly paid secondary contributions or the individual 
notifying the Revenue that they wish to claim a refund before they reach pension age, subject to 
the appropriate time limits. 

Primary NICs refunded to entertainers will be reduced by the amount of any Class 2 and 4 
contributions which were due from them as self-employed earners, and of any contributory 
benefits paid on the basis of the incorrect Class | contributions. 


How to make a claim 


An engager or entertainer who considers that Class 1 NICs may have been incorrectly paid 
between 17 July 1998 and 5 April 2003 can apply for a refund. Claims for all tax years should be 
submitted together. Anyone who wishes to do so in the belief that workers previously treated as 
employed earners should have been regarded as self-employed should write to—Inland Revenue, 
National Insurance Contributions Office Refunds Group (Erroneous 4), Room BP1001, Benton 
Park View, Newcastle upon Tyne, NE98 1ZZ. 

Alternatively they should telephone Refunds Group on 0845 912254042 [calls will be charged at 
BT local rates]. 

Claim forms will be available on request from the end of June 2003 and Refunds Group will 
begin dealing with refund applications shortly after that. As an alternative to the written 
application form some engagers may find it more convenient to submit claims for refunds by 
CD-Rom or floppy disk and this facility will be available on request. 


What information is needed? 


Engagers will need to give as much information as possible when making a claim ie Full name of 

individual / Stage Name (where appropriate)/ NINO/ Date of Birth/ Correct address. They will 

also be required to declare— 

(i) All Basic and Rights Payments made in each tax year for which a claim is made. 

(ii) Total earnings on which NICs were deducted and total amount of NICs paid. 

(iii) Amounts of employers and employees contributions. 

(iv) The type of contract under which the individual has been engaged; If it is either of the 
standard BBC/EQUITY, ITVA/EQUITY or PACT/EQUITY contracts then no other proof 
of payment will be required. Contracts and/or invoices will be required in all other cases. 


What happens when claims are received? 


On receipt the claim will be registered and if sufficient information is supplied, all secondary 
Class INICs confirmed as erroneously paid will be refunded. All claims will be dealt with in the 
order they are received and will be processed as soon as possible. Employees named on the claim 
form who, as a result of previous refund action, have already notified the Inland Revenue that 
they did not wish to claim a refund of primary NICs, will not be contacted but applications will 
be accepted from those individuals who choose not to allow their wrongly paid contributions to 
remain on their NI record. . 


How do applicants know if they are entitled to a refund? 


If Class 1 NICs have been paid between 17 July 1998 and 5 April 2003 in respect of entertainers 
whose remuneration does not satisfy the “wholly or mainly of salary” criteria in the 1998 
regulations then a refund of those contributions may be claimed. For example remuneration 


Sid 
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made up of 60% Rights Payments and 40% Salary would not be “wholly or mainly of salary” 
and there would have been no liability for Class 1 NICs. However, Class'1 NICs:were properly 
payable in cases where, at the time of the engagement, it was known that the salary element of 
the remuneration exceeded any residuals. Therefore, any subsequent residual payments not 
quantifiable at the time of the original engagement will not change the nature of the original 
payment. The rule of thumb being that the status decision at the point of first contact is the 
deciding factor. . 

The following table indicates whether or not the various elements of remuneration under any of 
the standard BBC/Equity, ITVA/Equity or PACT/Equity contracts satisfy the case law definition 


of salary 7 

Type of payment salary Rights payment 

Engagement fee salary or negotiable payment depending upon contract 
type 

Attendance days salary 

Standby days salary 

Holiday pay salary 

Overtime salary 

Additional use fee rights payment for pre-purchase 

Retainer salary—to ensure services available when needed 

Secondary sales rights payment— “one off” for sale of programme 

Repeat fees rights payment—ceither pre-purchase or at each repeat 

Option fee rights payment—to ensure an engager has priority use of 
an entertainer’s services 4 

WHAT NOW? ; 


If any entertainers, practitioners or engagers are in any doubt about the new regulations or 
whether they are entitled to a refund they should contact their nearest Inland Revenue office and 
ask to speak to a member of the Status team. Enquiries about entertainers engaged by TV 
Broadcasting Companies should be made to the TV Industry Unit on 0161 2613255. 

Guidance notes on the new legislation and the arrangements for claiming refunds have been 
prepared for the entertainment industry and these will also be available 
at—-www.inlandrevenue.gov.uk/publications/specialist from the end of June 2003. 


Rl 256 (23 June 2003) Fee protection insurance 


I This article is about premiums for fee protection insurance relating to the costs of possible 
future tax enquiries. We have been asked to clarify our views on whether such premiums are 
allowable as a deduction in computing the profits or losses chargeable to tax under Case I/II 
Sch D, In particular we have been asked whether our views on this issue are affected by the 
decision in McKnight v Sheppard (71 TC 419). The comments in this article apply equally to the 
computation of profits/losses of a Sch A business, ioe Antal neusolags 
2 The Courts have approved the practice of allowing the normal accountancy expenses incurred 
In preparing accounts and establishing taxation liabilities (see Smith's Potato, Estates Ltd v 
Bolland, 30 TC 267). Statement of Practice 16/91 as expanded by Tax Bulletin article 37 
published in October 1998, sets out our view on the deductibility of additional accountancy 
expenses arising out of an enquiry into a tax return. It says that additional accountancy 
expenses incurred because of such an enquiry are not allowable if— 91) 

the enquiry reveals discrepancies and additional liabilities for the year’ of” 

earlier year; and oul tO 2am! 

those discrepancies etc result from negligent or fraudulent conduct, 9% 99 hor 
3 In relation to fee protection insurance, premiums paid to insure against the risk of incurring 
additional costs are allowable for tax purposes only if those additional a “would themselves 
bar been eae a by apes the requirement that those costs would, 1 irréd directly by 

e business, satisfy the test that they are inc é ively for ul of, 

heehee y y urred wholly and exclusively for the Purposes of the 


4 A premium on a fee protection 
covered, to claim for the cost of 


ui y, or an 
ag fe bi Nd 


5 This means that no deduction is allowable to those taxpayers who either mak 
the policy or only claim against the policy for expenses that are allow: und 
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judgement (71 TC 453) he made the point that tax fell into an entirely separate category from the 
set of issues concerning fines, penalties and damages dealt with in McKnight vy Sheppard and 
earlier related cases. He said of Smith’s Potato Estates Ltd v Bolland— 
“In that case, the taxpayer claimed to deduct the legal costs of contesting an assessment to 
tax. The dispute was about the computation of the taxpayer’s profits. It assumed that those 
profits were ascertainable, one way or another, at the time when the dispute arose. The costs 
of the dispute could not therefore have been an element in the computation. They were 
logically as well as temporally subsequent to the profits having been earned.” 
7 Our view therefore remains that premiums for a fee protection insurance policy, which entitles 
the policyholder to claim for the cost of accountancy fees incurred in negotiating additional tax 
liabilities resulting from negligent or fraudulent conduct, are not an allowable deduction in 
computing taxable profits and losses under Sch D Cases I and II. 


Commentary—Simon's Taxes B2.449, 


RI 257 (23 June 2003) The interaction between the benefits code 
and payments or benefits received on a termination or change in the 
nature of employment 


Note—This Interpretation is superseded by the Employment Income Manual EIM21007. 


RI 258 (23 June 2003) National insurance contributions liability on 
payments into funded unapproved retirement benefits schemes 


INTRODUCTION 

You may be aware that, as a result of the High Court decision in Tullett & Tokyo Forex 
International Ltd and Others v the Secretary of State for Social Security [2000] EWHC Admin 
350, the Inland Revenue has been reconsidering its position on the National Insurance 
ontributions (NICs) liability on payments into a Funded Unapproved Retirement Benefits 
Scheme (FURBS). This article sets out the conclusion of its deliberations. It confirms the 
Revenue’s existing and published view that such payments are liable for Class 1 NICs. 

All the legislative references mentioned in this article are those which apply in Great Britain. 
Northern Ireland has its own legislation which, in the main, is the same as that for Great Britain. 
But, for ease, we refer only to the latter in this article. 


3ACKGROUND 

in May 1998 the Secretary of State for Social Security decided, under SSAA 1992 s 17, that 
donuses made by way of additional payments in the form of short-dated gilts to life assurance 
olicies were earnings and liable for Class 1 NICs. 

The three employers involved appealed against the Secretary of State’s decisions. In May 2000, 
the High Court gave judgement, when it decided in favour of the companies and allowed the 
appeals. Under SSAA 1992 s18(6), a decision of the High Court is final. 


-_EGISLATION 


Subject to certain conditions, SSCBA 1992 s 6(1) provides that a Class 1 NICs liability arises 
when: “‘earnings are paid to or for the benefit of an earner [employee]”. “Earnings” are defined in 
SSCBA 1992 s 3(1) as including “any remuneration or profit derived from an employment”. 


THE HIGH COURT’S DECISION 

The court decided that payments by the employers of the short-dated gilts to life assurance 

dolicies held by their employees were not earnings “paid to or for the benefit of” the employees 

n question within the meaning of SSCBA 1992 s 6(1). Mr Justice Collins held that, in 

sonstruing SSCBA 1992 s 6(1), it was necessary to look at what the employee receives. As such, 

the “earnings paid to or for the benefit” of the employees was— 

- the enhancement in the value of the life assurance policies held by the employees; and 

- not the gilts paid into the assurance policies, which was merely the cost to the employers of 
making such payments. 

The enhancement in the value of the policies was a payment in kind. As such, it fell to be 

lisregarded, for the purposes of calculating the amount of the employees’ gross earnings for 

Class 1 NICs purposes, by virtue of the Social Security (Contributions) Regulations 1979 

eg 19(1)(d) (since 6 April 2001 Social Security (Contributions) Regulations, SI 2001/1004; Sch 3 

Pt Il parasl))ionw to 2es0e'! ) 
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Since November 1997, the view has been that employer’s cash payments into a FURBS are 
earnings “paid to or for the benefit of” an employee within the meaning of SSCBA 1992 s 6(1). 
Where such a payment is made in respect of two or more employees, Social Security (Contribu- 
tions) Regulations, SI 2001/1004; Sch 2 para 13 sets out how the amount of earnings for each 
employee comprised in the payments into the FURBS must be calculated. 


IMPLICATIONS OF THE TULLETT & TOKYO DECISION ON THE NICS 
LIABILITY ON PAYMENTS INTO A FURBS 


The Revenue has been considering the effect of the Tullett & Tokyo judgement on the NICs 

liability on payments into a FURBS. After full and careful consideration, the Revenue does not 

accept the High Court’s reasoning as applying to a payment into a FURBS. 

We consider that— 

— in reaching his decision, Mr Justice Collins put too much emphasis on Schedule E tax case 
law when the three appeals concerned the interpretation of NICs legislation; 

— the definition of “earnings” in SSCBA 1992 s 6(1) is much wider than “emoluments” in TA 
1988 s 131(1) (from 6 April 2003, “earnings” within ITEPA 2003 s 62); 

— the wording of SSCBA 1992 s 6(1)— “... earnings ...paid to or for the benefit of ...”— 
further extends the meaning of “earnings” 

— so in some circumstances, as in the case of employer payments into a FURBS, “earnings” 
includes payments made to a third party for the benefit of the employee. 

All of which means that there is no change to the Revenue’s stated position that a payment into 

a FURBS is liable for Class | NICs. This position is set out— 

— in booklet CWG2 (2003) “Employer’s Further Guide to PAYE and NICs”— 

— in paragraph 81 on page 57; 

— on page 76 under “retirement benefits schemes”; and 

— ae pages 02155 to 02163 of the Revenue’s internal guidance, the “National Insurance 

anual”. 


UNPAID CLASS 1 NICS ON PAYMENTS INTO A FURBS 


Where due, the Revenue will seek payment of any Class 1 NICs which have not been paid on 
payments into a FURBS. It will also seek interest on the unpaid amount. 


Rear ee FOR REFUNDS OF CLASS 1 NICS PAID ON PAYMENTS INTO 


As a result of the Tullett & Tokyo judgement, the Revenue has received a number of requests for 
refunds of the Class | NICs which have been paid on payments into a FURBS. These requests 
have been refused. 

A refund can only be made if the NICs have been paid in error (regulation 52(1)(a) of the 2001 
Regulations). “Error” is defined in reg 52(12) as meaning, and only meaning, an error which— 
— is made at the time of payment; and 

— relates to some present or past matter. 


As explained above, the Revenue’s view is that a payment into a FURBS is liable for Class 1 
NICs. It follows that the NICs paid on a payment into a FURBS have not been paid in error 


within the meaning of regulation 52(12) of the 2001 Regulations. So the NICs cannot be 
refunded. 


RI 259 (August 2003) Taxation of chargeable gains—sale of trust 


interests and transfers linked to trustee borrowing (TCGA 1992 
Schs 4A, 4B) 


We have been asked by representative bodies and individual firms of tax practitioners to offer 
guidance on the meaning of certain statutory terms and on the application of the legislation in 
TCGA 1992 Schs 4A, 4B. The relevant legislation was enacted in FA 2000. These schedules are 


part of a package of measures designed to prevent certain forms of avoidance of capital gains 
tax involving trusts. j 7” 


—— 


DETAILS—SCHEDULE 4A 


Schedule 4A is concerned with certain situations where there is a disposal of an interest in a UK 
resident settlement for consideration. Pee : 
3! 


A1 Paragraph 3— “for consideration” ng -201V 


Under paragraph 3(1) “A disposal is “for consideration” if consideration is given or teceived by 
any person for, or otherwise in connection with, any transaction by virtue of which the disposal 


irieaitrs 


) 914 SOF f 
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s effected”. (Paragraph 3(3) restricts this to actual consideration.) Our view is that “considera- 
ion” in this context does not extend to the incidental costs of the transaction, in particular 
easonable fees charged by professional advisers for giving guidance as to the legal and fiscal 
ffects of the transaction or for drafting and executing the relevant paperwork. Therefore, if 
here are no payments other than in respect of the incidental costs, the transaction does not fall 
within Sch 4A. 


42 Paragraph 13(2)(b)— “for practical purposes” 


[his paragraph is concerned with the situation where there is a period between the beginning of 
he disposal of the interest in question and the “effective completion” of it in circumstances 
where Schedule 4A applies. In this situation the deemed disposal under para 4(1) of the relevant 
rust assets occurs at the moment of effective completion of the disposal of the interest. This is 
equired for testing the conditions relating to the residence status of the trustees and settlor 
paras 5 and 6) and the interest of the settlor in the settlement (para 7). It is also relevant for the 
urposes of paragraph 8 where the identity of the underlying assets changes during the period, 
ind paragraph 9 where the value changes during the period. 


The conditions as to the residence of the settlor and the trustees are met if they applied for 


- the tax year in which the disposal of the interest began, or 
- the tax year in which it was effectively completed, or 
- any tax year in between. 


[he condition as to the interest of the settlor is met if it applied at any time between 


- the beginning of the tax year two years before the tax year in which the disposal of the 
interest began; and 

- the date of the effective completion of the disposal. 

[hese two dates are inclusive. 

The beginning of the disposal is defined by para 13(2)(a) as, in the case of a disposal involving 

he exercise of an option, the date of the grant of the option, and in any other case involving a 

ontract, the date the contract was entered into. 


he effective completion is defined by para 13(2)(4) as “the point at which the person acquiring 
he interest becomes for practical purposes unconditionally entitled to the whole of the intended 
ubject matter of the disposal”. The main purpose of the words “for practical purposes” is to 
over cases where the buyer has the power to compel the trustees to transfer the property to him 
ym giving due notice. Another example would be where the buyer has a right to enjoy the 
yroperty now, but is not entitled to it until a particular contingency is fulfilled, and there is no 
eal likelihood of its not being fulfilled. 


JETAILS—SCHEDULE 4B 


schedule 4B is concerned with situations where the trustees of a settlement falling within TCGA 
992 s 77, 86 or 87 make a transfer of value which is treated as linked with trustee borrowing. 


31 Paragraph 2 1)(b)—cash distributions which are income 


Nhere trustees of a discretionary trust make a distribution which is income of the recipient for 
JK tax purposes, this is not a “transfer of value” within para 2, which is concerned with capital 
ransactions. 


32 Paragraph 2 1)(a)—beneficiary exercising rights under Trustee etc Act 1996 s 12 


n certain circumstances a beneficiary’s occupation of property, instead of being the conse- 
juence of the volition of the trustees, may result from personal rights under Trusts of Land and 
\ppointment of Trustees Act 1996 s 12. Our view is that if the rights of the beneficiary arise as 
| consequence of the wording of the deed or will, then the occupation does not give rise to a 
ransfer of value. It may be otherwise where the rights have arisen as a consequence of the 
xercise by the trustees of a power of appointment or advancement. 


33 Paragraph 2(1)(c)— “issue a security” 


Ne have been asked what the expression “issue a security” covers. It caters for those exceptional 
ircumstances where trustees issue to a beneficiary or to the trustees of another trust a 
locument acknowledging liability. Schedule 4B para 13(2) provides that references to the 
ransfer of an asset include everything that is or is treated as a disposal of an asset. The issue of 
| security is not in itself the disposal or part disposal of an asset. Therefore para 2(1)(b) does not 
ipply to it, and it was necessary to have a specific provision to cover this possibility. 


34 Paragraph 4(1)—meaning of “borrowing” 

t is not unusual for the trustees of a non-resident trust to borrow money from a non-resident 
ompany which they control. In this situation, if the company were resident in the UK, TA 1988 
419 might well be applicable. It has been suggested that in this situation the trustees are 
ffectively “borrowing” from themselves and therefore outside para 4(1). We consider this 
ncorrect, particularly in the light of Chamberlain v IRC, 25 TC 357. It does not matter whether 
he borrowing is from a company controlled by the trustees or their associates, or from an 
ntirely unconnected company. What matters is the use to which the borrowing is put. 


SIY 
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The fact that money was borrowed before 21 March 2000 does not prevent'it from being 
outstanding trust borrowing. rhige fi 

Where trustees are presented with a bill, for example for repairs to trust property, bona’ fide 
delay in payment would not convert this into a borrowing for the purposes of ‘paragraph 4. 


B5 Paragraph 6(4)—application of proceeds to meet current expenses 


We have been asked whether trustee borrowings to meet payments on account or provision for 
future or past expenses are covered by the expression “current expenses”. One circumstance in 
which borrowings are applied for “normal trust purposes” (para 6) is where they are applied by 
the trustees in making payments to meet bona fide current expenses incurred by them. 


One may note that there are three tests to be met— 


— The borrowings have been applied by the moment of the transfer of value (para 5(2)(b)\(i)). 
— They have been applied to meet bona fide “current expenses”. 
— The expenses are expenses of “administering” the settlement or any of the settled property. 


In the case of borrowing to meet future expenses it is hard to see how the borrowings can be said 
to have been applied. But the time for making the test is not when the money is. borrowed, but 
the time of the transfer of value (this is “the material time”, as defined in para 2(2)). In the case 
of payments on account there would be the requisite application and the liability to pay would 
have been incurred. 


We do not regard “current” as restricting qualification to expenditure which for accounting 
purposes must fall in the year of borrowing, but we should regard it as excluding borrowing to 
make a provision for future expenditure or to meet expenditure that was incurred long before but 
left unpaid. In general where contracts for repairs of an ordinary kind have been entered into, we 
should regard the expenditure anticipated under those contracts to be current expenses at the 
moment of borrowing. Where trustees as the owner or tenant of a flat are obliged by contract or 
under the terms of the lease to make payments into a common fund to meet future maintenance 
or repair expenditure this would be regarded as a current expense. 

The expression “administering the settlement or any of the settled property” should be 
construed widely to cover not only those expenses properly chargeable to income, or which 
would be so chargeable but for express provisions of the trust deed, but also capital expenditure 
such as capital taxes in the UK or elsewhere, or legal costs of a reorganisation, in particular the 
costs of an application under the Variation of Trusts Act. Other capital expenditure would often 
be expenditure on the asset itself, and therefore qualify under para 6(2). Contributions to the 
day-to-day running costs of a nominee company controlled by the trustees would also qualify. 


B6 Paragraph 7— “ordinary trust assets’—futures contracts 


We have been asked to say whether a futures contract relating to commodities is an-“ordinary 
trust asset”. Such a contract is not a tangible asset nor does it give the holder an interest in such 
an asset. Therefore, it is not an “ordinary trust asset”. 


B7 What happens when trustees put money into a conventional current or deposit 
account at a bank or building society? ey. 


Although in general law this is regarded as a loan from the customer to the bank, in the context 
of this legislation we do not consider that this comes within the meaning of “lend” for the 
purposes of para 2(1)(a). The currency in which the deposit is made is immaterial.” 


B8& What happens when money is borrowed to purchase the freehold interest of a 
property which is then rented on a commercial basis? ret OBIE YU 5 


It is important to appreciate that the expression “transfer of value” equates to the three types of 
transaction described in para 2(1). It does not carry the kind of meaning that. it for 
inheritance tax purposes. eo enges a 
Under para13(2) references to the transfer of an asset include references to anything that is a 
disposal, and under TCGA 1992 s 21(2) references to a disposal include references to a part 
disposal. Paragraph 13(3) provides that references to a transfer of an asset do not include the 
transfer of an asset which is created by the part disposal of another assets The grant of a lease is 
a part disposal of the freehold interest and therefore the grant of a lease is a transfer of. the 
freehold interest for the purposes of para 2(1)(b) and is not a simply of 
the lease. If the freehold interest was bought with borrowed money it. , the test in 
para 2(4)(a), and the amount of value transferred equals the the ee oY ' k 2 
Assuming that there is outstanding trustee borrowing at “the material time”, which is defined in 
para 2(2) as the time the transfer is effectively completed, it is then necessary ta cor sider whet 
the transfer of value is linked with trustee borrowing. Under para 7 le pro} 


a 


interest in such property falls within the expression “ordinary” ssets’ 


property concerned must under para 6(2)(b) either form part of ettlec p yperty in 
after the material time, or meet the alternative condition in para 8(1)(b) t vat itt is Teprese 
ordinary trust assets which form part of the settled pr immediately after the materi: 


Paragraph 6(2)(b) and para 8(1)(b) may be looked at together. In this situat 
reversion to the lease is still part of the settled property, and the lease ii is 
right to the rental stream. yriw oO} ve ol 2 coterie seebess 
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Therefore where trustees borrow money to acquire the freehold interest in a property which is 
then let commercially and, at the material time, there are no outstanding trustee borrowings 
other than those which have been applied for normal trust purposes, Sch 4B does not apply. But 
the position will be different if at that moment there are outstanding trustee borrowings applied 
for other purposes. 


The same considerations apply where trustees acquire a long lease which is sublet, and where the 
asset in question is a chattel rather than land or buildings. 


B9 What happens when money is spent unproductively, for example on a planning 
application that fails? 


Under para 6(2) there are three conditions that must be met by a payment in respect of “an 
ordinary trust asset” if it is to be regarded as applied for normal trust purposes. The third, in 
para 6(2)(c), is that the sum is allowable under TCGA 1992 s 38 (or would be but for s 17 or 39) 
as a deduction in computing a gain accruing to the trustees on a disposal of the asset. If an 
application for planning permission fails, then when the land is actually sold the costs relating to 
the application are generally not allowable; this is because they are not “reflected in the state or 
nature of the asset at the time of the disposal”. Paragraph 6(2)(c) however must be referring to a 
notional disposal not to a real one. In the context of para 6 we consider that the reference can 
only be to a notional disposal taking place at the time when the expenditure is incurred. 


Although one could not lay down as a universal rule that the expenditure would always qualify, 
the test is whether the existence of the current application for planning permission is reflected in 
the state or nature of the asset at the time of the notional disposal. 


B10 How should we compute the base cost of assets for future disposals? 


The trustees are treated as disposing of the whole or a proportion of each of the chargeable 
assets continuing to fotm part of the settled property. Suppose that an asset cost £600, the 
trustees are treated as disposing of two thirds of the asset at the material time (paragraph 10(1)), 
and the respective values of two thirds and one third immediately after that time are £900 and 
£450. Leaving aside indexation, if any, the computation is— 


Cost 2/3 of 600 400 
Deemed Proceeds 900 
Gain 500 
Remaining original cost 600 — 400 200 
Deemed Acquisition 900 
Revised cost 1100 


Commentary—Simon’'s Taxes C4.336; C4.451. 


RI 260 (August 2003) Capital gains—transfer of assets under a 
court order 
Note—This Interpretation is superseded by the Capital Gains Manual CG67192. 


by 


RI 261 (27 August 2003) Sale and repurchase agreements— “repo’ 
tax changes in FA 2003 


The Finance Act contains a number of provisions relating to sale and repurchase agreements 
(repo). This article provides a brief overview of those changes and clarifies a few issues that have 
been raised since the legislation was introduced. 


TAX CREDIT ADJUSTMENT 

The Act removes an anomaly which dates back to the abolition of Advance Corporation Tax 
(ACT). It relates to manufactured dividends, deemed to be paid by TA 1988 s 737A and the 
consequent adjustment to the repurchase price under section TA 1988 s 737C. These provisions 
affect what are termed “net paying repos” where the parties agree that, instead of the interim 
holder making a manufactured payment to the original owner, the equivalent amount is netted 
off against the repurchase price. 

When ACT was in force, the deemed payer of a manufactured dividend on a UK equity would 
have been liable to pay ACT, so that the amount of the deemed manufactured dividend plus the 
ACT made up the “gross amount”. The objective for section 737C is to increase the repurchase 
price by the same amount, and hence the increase was defined to be equal to the “gross 
amount”. However, this point was not corrected when ACT was abolished, so that a deemed 
manufactured dividend on a UK equity under s 737A became equal to just the dividend, but the 
deemed increase to the repurchase price remained at the higher amount of dividend plus tax 
credit. 


Sid 
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The Finance Act corrects this anomaly so that the repurchase price is now increased by just the 
amount of the dividend. The change has effect where the repurchase under the repo takes place 
on or after Budget Day, 9 April 2003. TA 1988 s 737A deems the manufactured payment to be 
made on the repurchase date, and therefore the amended rules apply to any adjustment made 
under s 737C on or after 9 April 2003. In these cases, it will not be possible for a company to 
claim a deduction for any part of the higher s 737C adjustment “accrued” up to 9 April 2003. 


EXCHANGE GAINS AND LOSSES 


FA 2002 made significant changes to the loan relationships regime of FA 1996, and overhauled 
the tax treatment of foreign exchange gains and losses. It also brought sale and repurchase 
agreements for companies within the loan relationships rules, but made specific provision only 
for the price differential. This led to questions about the correct treatment of foreign exchange 
gains and losses in relation to the original sale price of the securities. 


One possible interpretation was for any such gains or losses to be wrapped up in the overall repo 
price differential, but this could have led to unexpected results for tax. For example, the exchange 
movement could have been substantial, so that the overall amount of the price differential 
(deemed to be interest) in the accounting currency could have been regarded as giving rise to an 
excessive rate of return. This in turn could have triggered the distribution rules. 


FA 2003 introduces a comprehensive scheme—TA 1988 s 730BB—which gives a clear and 
separate tax treatment for exchange gains and losses on the original sale price. The following 
example may help to demonstrate (all figures have been rounded off to the nearest £1000). 


A company accounts in sterling. It sells securities for $900,000, with an agreement to buy them 
back for $918,000 after six months. At the start of the transaction the exchange rate is 
£1=$1-50 so the sterling value of the sale price is £600,000. At the repurchase date the 
exchange rate is £1=$1-45. Therefore the sterling value of the original sale price is £621,000. 
ag original owner has therefore made an exchange loss of £21,000 in respect of the original 
sale price. 


The repurchase price in sterling is £633,000. The price differential under the repo agreement is 

£ ee Soa minus £621,000). This amount will be taxed and relieved under TA 1988 

S 737A(2). 
Advisers have queried the timing of recognition of any exchange gain or loss where the repo 
crosses an accounting date. Advisers have suggested that the legislation requires that any such 
gain or loss can only be brought into account when the existence of a gain or loss is definite—at 
the end of the repo. This is not the intention. The whole thrust of the legislation is that 
recognised accounting principles should normally be followed. It is acceptable for a company to 
accrue an exchange gain or loss at its accounting date for tax purposes by reference to the 
information that it has in its possession at that time. Again, an example might help. 


Take the same figures as in the above example, but assume that the accounting period ends 
after three months of the repo. At that time the exchange rate is £1 = $1-53. The sterling value 
of the original sale price is therefore £588,000. This would be recognised by the original owner 
as an exchange gain of £12,000 for that accounting period. te 


If the exchange rate then moved to £1=$1-45, again using the original example, the original 


owner would recognise an exchange loss in the later accounting period of £33,000 under TA 
1988 s 730BB. : counting period of £33,000 under 


The Inland Revenue will not normally seek to disturb this approach, except in cases where there 
is attempted manipulation to avoid tax. 


The Finance Act also contains a short amendment to FA 1996 s 100 to make sure that where a 
repo gives rise to a money debt, and the company stands as creditor or debtor in relation to that 


money debt, any exchange gains or lo ill be d ;' 
MELEPAROO hE ge g sses will be dealt with only under TA 1988 8 730BB and not 


OPTIONS 


There had been some uncertainty as to whether or not all of the repo tax rules applied where the 

repurchase was subject to either a put or a call option. Different provisions carried different 

forms of wording. The Finance Act standardises the wording and makes it clear that— 

~ The repo rules apply where the repurchase is subject to either a put option or a call option, 
or indeed cross options available to both parties; but (1st & Qa 

— The repo rules only apply if an option is actually exercised. ee 


As with exchange gains and losses, this has also led advisers to question the timing for tax 
purposes when the repo crosses an accounting date. The Inland Revenue view is that normal 
accounting principles should be followed. This would usually involve the company taking a view 
at the accounting date of the likelihood that the option will or will not be exercised, and the 
consequences for tax will flow from that decision. Attention is also drawn to FA 1996 Sch 9 
para 3, which sets out a prescribed treatment for determining (for tax purposes) whether or not 


an option will be exercised—but this should only be necessary where normal accounting 
principles have not been followed for whatever reason. atin 
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Advisers have questioned the boundary between the repo tax rules and the derivative contract 
tax rules in FA 2002 Sch 26—particularly where the repurchase is subject to an option. Should 
any question of overlap arise, FA 1996 s 101 provides a “tie breaker” giving the loan 
relationships rules precedence over derivative contracts. The FA 2002 changes made a repo 
sHiecs to all the provisions of the loan relationships rules, which therefore includes FA 1996 
s 101. 

Finally, the Finance Bill provisions establish a consistent tax treatment for an option premium in 
a repo. The premium will fall to be accounted for, and therefore taxed, as part of the overall repo 
unless it is brought into account under the derivative contract rules in FA 2002 Sch 26. Persons 
not within the charge to corporation tax are not subject to FA 2002 Sch 26, and therefore the 
rules now specify that any option premium in a repo is to be taxed or relieved for such persons as 
part of the overall repo. 


OTHER CLARIFICATIONS 


The Finance Act also contains some changes which tidy up a few problem areas where there 

were potential mismatches between different parts of the repo rules. The overall thrust is to 

ensure that either all of the repo rules apply, or none of them. The changes include— 

— Where TA 1988 s 730A(8) prevents a transaction from being treated as a repo for tax then 
the exclusion from the accrued income scheme (TA 1988 s 727A) will also not apply. 

— Similarly, where TA 1988 s 730A(8) applies then the transaction will not be excluded from 
being a “related transaction” for loan relationships purposes (FA 1996 Sch 9 para 15). 

— Where TA 1988 s 730A does not apply, for whatever reason, any repurchase price adjustment 
made under TA 1988 s 737C will be made for other relevant tax provisions. 

— Changes to TA 1988 s 737A clarify that its provisions apply where a manufactured dividend 
rather than the real dividend is received by a person other then the original owner. 


RI 262 (August 2003) First year allowances and plant hire 


Note—This Interpretation has been superseded by the Capital Allowances Manual CA23115. 


RI 263 (August 2003) Swaps held by non-corporates 


All statutory references are to TA 1988 unless otherwise stated. 

1 Swap contracts, such as interest rate or currency swaps or certain kinds of credit derivative, are 

now widely used by traders and investors to hedge financial risks or to change their risk profile. 

Almost all swaps used by companies will fall within the derivative contracts rules of FA 2003 

Sch 26 (for accounting periods beginning on or after 1 October 2002). But we have been asked to 

clarify our views on the tax treatment of swaps held by non-corporates. The term “non- 

corporates” includes individuals, whether trading or not; trusts (including approved and 

unapproved pension schemes and charitable trusts); and partnerships whose members include 

individuals or trusts. 

2 More specifically, we have been asked— 

— whether profits from swaps held by exempt approved retirement benefit schemes come 
within the exemption in section 592(2) for “income derived from investments”; and 

— whether, for a charity, a swap is capable of being a “qualifying investment” within Pt I 
Sch 20. 

3 This article therefore deals both with the general position of non-corporates who hold swap 

contracts, and with the more specialised issues relating to approved pension schemes and to 

charities. It relates only to swaps (except in so far as it specifically refers to other sorts of 

derivatives). Different tax considerations may apply to other sorts of derivatives, such as futures 

and options. 

4 The word “swap” is not found in the Taxes Acts. For the purposes of this article the term 

relates to any financial arrangement which would be regarded by the financial markets as a swap. 


THE GENERAL POSITION OF NON-CORPORATES 

5 Our general view is that profits or losses on a swap held by a non-corporate, if they are not 

within Case I of Schedule D, will fall within Case VI. 

6 Case I takes priority over any other possible charge to tax. Receipts or payments under a swap 

contract are on trading account where either— 

— the swap forms part of the circulating capital of a financial trade being carried on by the 
non-corporate; or 

— the swap transaction is clearly ancillary to a trading transaction on current account. Swaps 
that hedge borrowing undertaken for trade purposes fall into this category, following the 
approach of example 10 in paragraph 17 of Statement of Practice 3/02. 

7 Where a swap is taken out by a non-corporate to hedge interest payments which are deductible 

in computing the profits or losses of a Schedule A business, then profits or losses on that 


Sid 
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contract will normally be taxed or relieved as receipts or deductions of that Schedule A business. 
There is further guidance on this in the Property Income Manual (PIM2100). 


8 Profits or gains that are not of a capital nature, and which are not within Case I or Schedule A, 
will constitute “annual profits or gains not falling under any other Case of Schedule D” and will 
therefore be chargeable under Case VI (unless, exceptionally, they are within Case V). Periodic 
payments under a swap are not annual payments within Case III because they are not pure 
income profit—the person who receives them has counter-obligations under the swap contract. 
It follows that such sums are payable without deduction of income tax. 


9 The case of Curtis Brown v Jarvis (14 TC 744) makes it clear that in assessing receipts under 
Case VI it is permissible to deduct associated payments. And, under s 69, income tax under Case 
V1 is charged on the full amount of profits or gains for the year of assessment. So the amount to 
be taxed under Case VI (or the Case VI loss) for a year of assessment will be the net amount 
receivable (or payable) under the swap contract in that year. If, however, the non-corporate 
prepares accounts and accounts for the swap on either an accruals or a mark to market basis, 
there is no objection to using the accounts figure as the measure of the “full amount of profits 
or gains”, provided that the accounts bring in the full economic profit on the swap over the life 
of the contract. 


10 Users of swaps may sometimes receive or pay lump sums. For example, one party may pay a 
premium to enter into a swap, or a lump sum representing the net present value of outstanding 
rights and obligations under the contract may change hands if a swap is assigned or terminated 
early. Such lump sums will also be within Case VI if they are on revenue account. Whether a 
receipt or payment is capital or income is a question of fact in any particular case. But in general 
all cashflows made or exchanged under or in connection with a swap will be income, whether 
they take the form of periodic payments or are rolled up into a lump sum payable at any point. 


11 It is sometimes contended that certain swaps are “financial futures” that, if. not within Case I, 
are taken out of Sch D by s 128(1) and are chargeable to capital gains tax by virtue of TCGA 
1992 s 143. Statement of Practice 3/02 (or its earlier incarnation, SP 14/91) is sometimes quoted 
in support of this view. , 


12 We do not agree. Paragraph 4 of SP 3/02 makes the point that the statutory phrase “financial 
futures” is a wide term, encompassing cash-settled contracts as well as those settled by delivery, 
and over the counter contracts (including forward rate agreements) as well as exchange- traded 
contracts. But, wide as it is, it can only cover derivatives that are “futures”. The word “future” 
must be interpreted in its normal commercial sense. And—while there is some fluidity in 
a ei usage—the market will generally see swaps as falling into a different category from 
utures. 


13 SP 3/02 deals with the tax treatment of transactions in financial futures and options, not 
swaps. Nevertheless, when looking at a question of whether a swap transaction is within Case I, 
rather than Case VI, the Revenue will apply the general principles set out in SP 3/02. 


APPROVED PENSION SCHEMES 


14 Section 592(2) allows exempt approved retirement benefit schemes to claim exemption from 
income tax in respect of income from investments, provided those investments are held for the 
purposes of the scheme. There are similar exemptions for retirement annuity schemes (s 620(6)), 
approved personal pension. schemes (s 643(2)), schemes approved before 6 April 1980 
(s 608(2)(a)), Parliamentary pension funds (s 613(4)) and certain. overseas. pension schemes 
(s 614(3)). And TCGA 1992 s 271(1) contains related exemptions for capital gains accruing on 
the disposal of such investments. 


15 Case law has established that the word “investment”, where used in the Taxes Acts, is to be 
understood in its normal commercial meaning. In particular, it is not limited to an income- 


producing asset—in Marson v Morton (59 TC 381), it was emphasised that the interpretation. of 
investment” should reflect current commercial reality. 


16 It is against this background that the question of whether a particular swap held by an 

approved pension scheme is an “investment” needs to be considered. Section 659A: specifically 

provides that futures and options are investments for the purposes of s 592(2).and the related 

statutory provisions mentioned above. It was brought in by FA 1990 as a clarificatory measure; 

it is silent on swaps because, at that time, the use of swaps by investment funds was in its infancy. 

Section 659A therefore has no bearing on the tax status of swaps. 

17 The question of whether a swap is held for the purposes of a trade is one of fact. Where a 

swap transaction by an approved pension scheme appears to fall close to the trading/investment 

borderline, the Revenue will look at the case on its merit {fs 19vo Yarong eter 0 

18 However, where an approved pension scheme uses interest rate swaps, currency swaps, equity 

swaps, credit derivatives or similar instruments— Uo of Ota Reo gawe atl 

— to hedge risks inherent in its existing investment portfolio of shares, bonds or similar 
securities; or tie Wo HiBS9) By DONDE Aga BW e OF 

— as part of an investment strategy to énhance ‘the ‘return’ from its existing” investment 
portfolio; or jeie, he qsiasisg a1 UL slqaigsess 1Quieseid gn 

~ to create a synthetic exposure to investments of a particular type or in a’ particular market, 

in line with the fund’s normal policies of investing directly in suchinstrumentsj))o9mo> 
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the Revenue will normally regard such swaps as investments. 


CHARITIES 


19 The charity tax exemptions are subject to rules designed to restrict the exemptions where 
charities’ income and gains are used for non-charitable purposes. These rules also apply where 
charities make, “non-qualifying” loans or investments. Where a charity invests its funds in a 
“non- qualifying investment”, the amount invested is treated as expenditure incurred for 
non-charitable purposes (s 506(1) and (4)). Part I Sch 20 lists those investments that are 
“qualifying investments”. Sch 20 para 9 allows the Board to extend the “qualifying investment” 
designation to an investment not specifically listed, where such treatment is claimed. The Board 
must be satisfied that the investment is made for the benefit of the charity, and not for tax 
avoidance. 


20 As outlined above in relation to approved pension schemes, “investment” takes its normal 
commercial meaning. It is capable of including a swap. While we cannot give advance 
confirmation that a particular swap will be a qualifying investment we can confirm that we will 
follow the Charity Commission guidance in their leaflet CC14 in deciding whether a particular 
swap is an investment. There is guidance in Annex III to the Detailed Guidance notes in the 
Charities pages on the Inland Revenue website that sets out the approach we adopt in deciding 
whether or not a particular investment is a qualifying investment. 


21 However, even where the Board is satisfied that a swap contract held by a charity is a 
qualifying investment, profits arising on the swap will only be exempt from income or 
corporation tax if they fall within one of the categories listed in s 505(1). 

22 The types of swap in normal commercial use will fall within the FA 2002 Sch 26 derivative 
contracts regime (for accounting periods beginning on or after | October 2002) where the 
charity concerned is a company or unincorporated association. In such cases, profits from the 
swap will normally give rise to non-trading loan relationship credits, taxable under Schedule D 
Case III. The exemption for Case III income in s 505(1)(c)(1i) will apply. 

23 Where the swap is held by a charitable trust, however, profits will in many instances fall within 
Case VI (see the above discussion of the general position for non-corporates). Case VI income 
from such a source does not fall within any of the s 50S exemptions. But there is a de minimis 
exemption in FA 2000s 46 which exempts most case VI income of charities below £5,000. It also 
exempts the lesser of £50,000 or the income if it is less than 25% of the charities’ incoming 
resources for the chargeable period. 


RI 264 (October 2003) Capital Gains Tax: Mansworth v Jelley— 
Claims to increase capital losses for self-assessment tax years 


This article is intended to give wider circulation to a revision in our website guidance on the 
effects of the Court of Appeal decision in Mansworth v Jelley, which we made on 8 August 2003. 
The change, which may benefit a number of taxpayers, relates to the view we originally expressed 
in March 2003 on claims to increase capital losses for self-assessment tax years. This view was 
part of the general guidance we issued at that time to assist taxpayers following publication of 
the court decision. 


We have revised our guidance following concerns expressed in.an article in Taxation, which, after 
taking legal advice, we concluded were well founded. We now accept that taxpayers who have 
already settled claims to capital losses for self-assessment tax years are not barred from claiming 
an increase in such losses. The right to make any such claim does, of course, remain subject to 
the normal time limit laid down in TMA 1970 s 42. \ 


The original guidance of March 2003, which was expressed in question and answer form, dealt 
with claims to increase capital losses at question and answer 13. That question and answer have 
been amended, as has the final section of the guidance headed “Further details on the tax 
treatment of options following the decision in the case of Mansworth v Jelley”. 


The amended question and answer 13 now read— 


Q13. I have already claimed a capital loss on the disposal of shares that I acquired by 
exercising an unapproved employee share option in the tax year 1998/99 and this was either 
set off against capital gains in the same tax year or carried forward. Can I now use the 
decision in Mansworth y Jelley to claim additional losses for that tax year? 


A13. Yes, provided you claim before the time limit expires on 31 January 2005, If you claim 
additional 1998/99 losses, you must first set them against any capital gains arising in 
1998/99 that you could not cover with the loss you claimed earlier even though these capital 
gains may be less than the AEA for 1998/99. You carry forward any surplus loss and set it 
against the part of the capital gain that exceeds the AFA in the first subsequent year. Any 
CGT overpaid will be repaid. _ 
The amended final section now reads— 


-— Capital losses arising in self-assessment tax years following Mansworth v Jelley 


sa 


Sid 
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The guidance below explains the position where a taxpayer has made a disposal which, 
following Mansworth v Jelley, gives rise to an allowable capital loss in a self-assessment tax 
year. 
1.1 Where the taxpayer has made an Income Tax Self Assessment (ITSA) return for the tax 
year of disposal and the amendment window (12 months from the statutory filing date for 
that return) has not closed, the return may be amended to bring any capital gains 
computation into line with Mansworth v Jelley. If the return is under enquiry the taxpayer 
can ask the Inland Revenue officer to amend the return at the end of the enquiry to include 
the claim for a capital loss. 

1.2 Where— 

— the return was completed in accordance with the law as understood before Mansworth 1 
Jelley, and 

— the window for amending returns has closed, and 

— the return is not under enquiry, 

the return cannot be amended to reflect the consequences of the decision. 

1.3 Where the taxpayer can no longer amend an ITSA return but a capital loss arises or is 

increased as a result of Mansworth v Jelley, the taxpayer can make a loss claim within 5 

years from the first 31 January following the tax year of disposal— 

— if the return showed an allowable loss on the disposal (which means that the loss has been 
claimed in the return), the taxpayer may make a free-standing supplementary claim for the 
increase in loss; ; 

— if the loss was not claimed the taxpayer can make a free-standing claim for an allowable 
loss for the tax year of disposal. As the return Cannot be amended, this may mean that the 
taxpayer has both a chargeable gain and an allowable loss for the disposal. 

2.1 Where the taxpayer has not made an ITSA return for the tax year of disposal, < 

free-standing claim for an allowable loss can be made for that tax year, providing either thai 

there has been no earlier claim for the loss on that disposal or that the earlier claim has no! 
been settled. 

For self-assessment, any free-standing claim has to be made within five years from the first 

31 January following the tax year of disposal. 

2.2 Where the taxpayer makes a valid free-standing claim to an allowable loss for the tax 

year of disposal: 

— the loss is set against any gains for the tax year of disposal. If it exceeds those gains an} 
surplus is carried forward and set against any gains for subsequent tax years. Losses 
brought forward to a tax year are set off against gains of that year only to the extent 
which reduces the taxable amount to the annual exempt amount for the year concerned; 

— where the loss is set against a gain for the tax year of disposal or any subsequent tax yea1 
for which the ITSA return can no longer be amended, relief is given by repayment 01 
discharge of the tax due (without amending the return); 

— where the loss, or any part of it, is carried forward to a tax year for which an ITSA returr 
has been made, and that return is under enquiry or in date for a taxpayer amendment 
relief is given by amending the return for that later tax year. 

3. Taxpayers should set off losses against gains before taper relief is applied. For example: 

see leaflet CGT1: Capital Gains Tax an introduction. The August 2002 version of CGT] 

does not contain information about the position following Mansworth v Jelley: 
Commentary—Simon’s Taxes C1.501, C2.1008Z,A; E1.266. : 


RI 265 (October 2003) Termination payments and benefits— 


repayment clauses in compromise agreements—application of ITEPA 
2003 ss 225-226 


Note—This Interpretation is superseded by the Employment Income Manual EIM03606. 


RI 266 (October 2003) Companies—relief for underlying tax paid by) 
overseas subsidiaries Rab 


TA 1988 S 803A AND US LIMITED LIABILITY COMPANIES 


In some countries the law may provide that one company may pay tax in respect of th 
aggregated profits of itself and others as if they were a single entity. The provisions at TA 198: 
s 803A apply for dividends paid to the UK on or after 21 March 3000. Subject to certair 
conditions, for the purposes of calculating credit relief the relevant profits of these companie: 
are regarded as a single aggregate figure in respect of a single company and the foreign tax paic 
by the responsible company as paid by that single company. The s 803A provisions are framed s¢ 
that only companies that are resident in the country ‘concerned’ may \be*included»in the 
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calculations of relevant profits and foreign tax for the deemed single entity. A question has been 
put to us in connection with Limited Liability Companies in the USA. 


In Tax Bulletin 29 the Inland Revenue considered the treatment of LLCs under the UK/US 
Double Taxation Convention then in force and concluded— 


- those LLCs so far considered were regarded as taxable entities, even if they were regarded as 
fiscally transparent in the US; 

- but in the UK’s view an LLC could not be said to be a resident of the US within the terms 
of the Convention; 

- nevertheless as a matter of practice we would accept claims to relief from an LLC to the 
extent that the income in question was subject to US tax in the hands of those members who 
were residents of the US. 

Since Tax Bulletin 29 the new UK/US DTC has come into effect— 


the Revenue continues to regard LLCs as taxable entities; 

- the residence position of LLCs also remains unchanged, but 

- Article 1(8) now provides that that an item of income, profit or gain derived through an 
LLC—-so long as it is treated as fiscally transparent under the laws of the US—shall be 
considered to be derived by a resident of the US to the extent that the item is treated for the 
purposes of the taxation law of the US as the income, profit or gain of a resident of the US. 
Consequently the practice set out in Tax Bulletin 29 is now contained within the new 
UK/US DTC. 


As stated above, s 803A specifically states that the entities to be included must be resident in the 
sountry concerned. But in many cases an LLC is included as part of a US grouping for US tax 
urposes. 


in such cases, as a matter of practice, the profits and tax of the LLC should not be excluded 
rom the s 803A calculation. This is in line with both Tax Bulletin 29 and the terms of the new 
Convention. 


RI 267 (December 2003) Assignment on divorce of life insurance 
policies, capital redemption policies and purchased life annuities 


his article explains about a change of view that may affect the income tax implications when 
here is a transfer on divorce of all or part of the rights under a life insurance policy, life annuity 
-ontract or capital redemption policy. [All further references in this article to life insurance 
rolicies should be read as also being references to purchased life annuities and capital 
‘edemption policies. ] 


3ACKGROUND 


Life insurance policies can give rise to “chargeable events” on which “chargeable event gains” 
“an arise. These gains are taxable as income. Gains normally only arise when the policyholder 
eceives value from the policy. There is no chargeable event and so no gain when the owner 
issigns all of the policy rights to another person but receives no money or money’s worth in 
eturn. A gift of part of the policy rights could have given rise to a gain before the 2001—02 tax 
year, but cannot do so now. 

When the owner sells a policy for cash to an unconnected third party it is obvious that the owner 
eceives money or money’s worth. But there may also be circumstances in which there is money 
yr money’s worth received in return for the change of ownership even when no cash changes 
lands. 


°>REVIOUS VIEW OF THE LAW 


Jntil recently the Inland Revenue took the view that the transfer by one spouse to the other of 
ill or some of the rights under a policy as part of a divorce settlement was invariably for money 
9r money’s worth. It is for example not uncommon for a jointly owned mortgage endowment 
olicy to change hands on divorce. This view was based on legal advice that an assignment as 
yart of a divorce settlement involved a valuable “exchange” of rights. The policy rights in such 
vases were understood to be transferred in return for the surrender by the transferee of rights 
ver Other property, which he or she would otherwise have been able to exercise to obtain 
ilternative financial provision. As a consequence the assignment of all or part of the policy 
‘ights was potentially within the charge to tax. 


REVISED VIEW OF THE LAW 


[The Inland Revenue has now received further legal advice that the relevant matrimonial 
egislation, and the nature of the court orders following proceedings under that legislation, 
neans that it must revise its view. This follows judicial observations by Coleridge J in G vy G 
2002] EWHC 1339 about capital gains tax gift hold-over relief (see article in August 2003 Tax 
Bulletin). The advice is that where there is recourse to the courts and a court makes an order— 


- for ancillary relief under the Matrimonial Causes Act 1973 (or for financial provision under 


SIY 
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the Family Law (Scotland) Act 1985) which results in a transfer of rights under a life 

insurance policy from one spouse to another, or SOLO Tb 2 
— formally ratifying an agreement reached by the divorcing parties that deals with the transfer 

of assets including a life insurance policy, ) 
the spouse to whom the rights under the life insurance policy are transferred does not give 
money or money’s worth, in the form of surrendered rights, for their transfer. A Court Order 
made in these circumstances reflects the exercise by the court of its independent statutory 
jurisdiction. The transfer of ownership is not therefore the consequence of any party to the 
proceedings agreeing to surrender alternative rights that they might have in return for receiving 
rights under the life insurance policy. 
This new approach represents a change in the previous view and prevailing practice. One 
consequence is that transferring ownership of the rights conferred by a life insurance policy 
under a Court Order is not for money or money’s worth and no gain can arise because of it. 
In the past insurers may have issued chargeable event certificates reporting gains as a result of 
assignments on divorce. The self-assessment (SA) tax return guide for 2002-03 income also says 
that such assignments are to be treated as being for money or money’s worth for tax purposes. 


As a consequence of this new approach, anybody— } 


— who has included a gain in box 12.2 or box 12.5 of the SA return (or box 6.8 of the foreign 
pages), and 

— the gain arose as a result of assigning some or all of the rights under a policy as part of a 
divorce settlement, and 3 

— the transfer took place in the circumstances described above, 

may be entitled to amend their SA return provided they are within the normal time limits for 

doing so. 

Years affected and time-limits for amending a self-assessment—chargeable event gains 


As this revised interpretation represents a change of view and of prevailing practice, there is no 
right for taxpayers to go back to years that are not in-date for an amendment to the SA return. 
The in-date years are as follows— 

— SA returns for years of assessment before 2001-02 may only be amended where a life 
insurance policy has been the subject of a full assignment* on divorce, a court order was 
made and, exceptionally, the returns are either still within the time limit for amendment by 
the taxpayer (because the notice requiring a return was issued later than normal) or are 
under enquiry; 

— All SA returns for 2001-02 may be amended before 31 January 2004, where a life insurance 
policy has been the subject of a full assignment* on divorce where a court order was made; 

— SA returns for 2002-03 may be amended before 31 January 2005 where the gain arose as a 
result of a full or part assignment on divorce where a court order was made. 


(*The new interpretation does not normally alter the tax treatment of part assignments taxable 
in years prior to 2002-03. Before changes to the taxation of part assignments were made’ in 
Finance Act 2001, they were potentially taxable whether or not they were made for money or 
money’s worth. The way in which the FA 2001 commencement rule operates means that part 
assignments made during the year ended 5 April 2002 are generally not taxable until 2002-03.) 
Taxpayers who want to amend their SA return and are within the time limit for doing so should 
send the amendment to their tax office. If that time limit has passed but the return is under 
enquiry this matter should be brought to the attention of the officer conducting the enquiry. 


LIFE ASSURANCE PREMIUM RELIEF (“LAPR”) 


Some people may have had LAPR removed from the premiums they pay because a change of life 
— 2 = the same es as an assignment to change the nents Waoibiels of the 
policy as part of a divorce settlement. LAPR is onl i ifying policies taken out 
Poca cy pareces | is only available for quand Po ares taken out 
One of the necessary conditions for retaining entitlement to LAPR in these ¢ircumstarices is that 
a f i iar ts ane agingiys with the change of life assured. Under the revised 
he Inland Revenue acknowledges that there is n i i ‘the assignm re 
there is recourse to the courts and a court makes an peri tak it WS. ; i ‘ Ti sats 
~ for ancillary relief under the Matrimonial Causes Act 1973 (or for financiz | provi ion undet 
the Family Law (Scotland) Act 1985) which results i fran raat ere sa fe 
eel ee) from one spouse to the other, or ults in a CAnSIe of ARI NBOES hits 
~ formally ratifying an agreement reached by the divorci ies that deals with the transfer 
idiodieddicladinbe lifkaunhhie ariey! e divorcing parties that deals with the transfer 
The change of view may mean that the new owner of the polic ld] Qaeiv/aqg 
: l policy should have continued to-receive 
LAPR but did not do so. The policyholder may therefore be cigaas to apply now to the insurer 
to restore tax relief at source from future payments of premium. However, if the‘change of life 
assured on the policy took place when there was less than ten years to run before the maturity of 
~ policy, it may not be possible to have LAPR reinstated.) go ‘uade © HW 000 
e insurance company will know the details of a policy and is best! placed’ to bé able’to |: 
whether a policy is a qualifying policy. A qualifying policy is atogilentprendte Magan 
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of at least 10 years. The most common type of qualifying policy is a mortgage endowment 
policy. There is normally no income tax charge when a qualifying policy pays out. 


YEARS AFFECTED AND TIME-LIMITS FOR MAKING A CLAIM—LAPR 


Policyholders are entitled to claim relief for all past years that are in-date for claims. They have 
to claim relief from the Inland Revenue, not from their insurer. The statutory time limit for 
making such a claim is longer than for making an amendment to an SA Return. Policyholders 
have five years from the 31 January following the year of assessment to which the claim relates to 
claim LAPR. The earliest in-date year of assessment is at present 1997/98. The time-limit for a 
claim to relief for 1997/98 is 31 January 2004. If you think that you or your client can make such 
a claim, you should write to Savings and Pensions Schemes (SPS), Team 1 Repayments, 3rd 
Floor, St John’s House, Merton Road, Bootle, Merseyside, L69 9BB with the name of the 
insurer, policy number and other relevant details. 


QUALIFYING POLICIES 


yenotiicr consequence of the previous view was that a policy might exceptionally have ceased to 
e treated as a qualifying policy because of a change of life assured on divorce, whether or not 
LAPR was previously given. This is only likely to be the case when the change of life assured 
took place with less than ten years to run to the maturity of the policy. If you think that this may 
apply to you or your client, you should contact the insurer, whether or not it has already been 
made aware of the facts, to tell it about the order or ratification of an agreement issued by the 
divorce court. This will enable the insurer to update its records and administer the policy as a 
qualifying policy in future where that would be appropriate. 


CAPITAL GAINS TAX (“CGT”) 

In the majority of cases there are no CGT implications when a policy or contract is transferred 

on divorce. This is because— 

+ TCGA 1992s 210 takes life insurance policies and deferred life annuity contracts, which 
have not changed hands for actual consideration, outside the scope of CGT, 

— TCGA 1992 s 237 excludes other annuities from CGT, 

= TCGA 1992 s 204 excludes capital redemption policies from CGT. 

Finance Act 2003 changed the rules in TCGA 1992 s 210. There is guidance on the new rules in 

the Capital Gains manual at paragraphs CG69040 to CG69071. 


RI 268 (February 2004) Businesses, individuals and the settlements 
legislation—Part II 


INTRODUCTION 


In Tax Bulletin 64 we provided some information and examples on the settlements legislation in 
Part XV of Income and Corporation Taxes Acts (ICTA) 1988 [see the Press Releases etc section 
for this article]. Publication of that article was welcomed but many people have asked us for 
some further information on examples 3, 4 and 5. These were cases where the settlements 
legislation applied to small companies and partnerships. We have also been asked for guidance 
on completing a SA return where the settlements legislation applies. 

As with the original article in Tax Bulletin 64, this article sets, out the Inland Revenue’s view of 
the way the legislation applies. That view is not accepted by many accountants and tax 
practitioners. 

Unless otherwise stated all references are to ICTA 1988 in this article. 

The existing guidance on the settlements legislation is found in the Inland Revenue’s Trusts, 
Settlements and Estates Manual which is available on our website at “www.ir.gov.uk/manuals/ 
tsemmanual/”. That manual will be updated to incorporate this further information shortly. 


GENERAL 


The feedback we have received on the Tax Bulletin 64 article was that the examples were 
particularly helpful so below we have provided some more examples. However there are some 
general principles that might also be of use. 


SHARES 

Much of the feedback we have received on the Tax Bulletin 64 article concerned ordinary shares 
and the rights that they carry. Whilst the rights and obligations associated with a share are 
relevant they are only part of the issue. We have not suggested that, for the legislation to apply, 
an ordinary share itself must be wholly or substantially a right to income. We look at the whole 
arrangement, as the legislation requires. The relevant questions are: What has been invested? 
What assets, trade, profession have been placed in the company and by whom? Who does what 
to earn the income of the company? Is the remuneration paid at a commercial rate for the job? Is 


Sid 
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someone getting a disproportionate return on the capital they have invested because of their 
relationship with the settlor? All these issues must be considered and if the shares are being used 
as a vehicle for diverting income then the legislation may apply. 

It has also been argued that as the shares in Young v Pearce [1996] STC 743, were preference 
shares, ordinary shares cannot also be caught by the settlements legislation. We do not accept 
that. The Young v Pearce case was determined on the facts in that case and the question whether 
the settlements legislation can apply to situations involving ordinary shares was not considered. 


PARTNERSHIPS 


We have also received feedback on the application of the legislation to partnerships where some 
argue that the unlimited liability of the partners means the settlements legislation cannot apply. 
We do not accept that. It is important, in relation to partnerships, to look at the whole 
arrangement to see whether someone is getting a disproportionate return on their contribution 
because they are related to, or friends with, the settlor. If they are then the legislation applies 
even if a partnership is being used. 


FAMILY COMPANY/PARTNERSHIPS 


We have been asked to reconsider the application of the settlements legislation to family/ 
company arrangements as it has been suggested these involve special factors. We consider this is 
a misunderstanding of the settlements legislation which was enacted specifically to prevent 
individuals avoiding tax by diverting income to a family member or friend. An outright gift of 
money is a bounteous act but does not create a settlement. But an arrangement for one spouse to 
receive the other’s income via dividends is caught by the settlements legislation. There is a 
substantial body of case law on “bounty” and the suggestion that the rules should be applied 
differently in a family situation is not consistent with that case law. 


GOODWILL 


It has been suggested that we have ignored the value of goodwill in a company in determining 
whether a gift of shares is substantially a right to income. We agree that goodwill can be a 
valuable asset of a business and each case will depend on its particular facts. In the typical 
service company scenario to which the settlements legislation may apply, goodwill is personal to 
the individual who earns the income for the company and does not attach to the company itself. 
In such circumstances goodwill would not be an asset for distribution in the winding up of the 
company and it will not enhance the value of the shares. 


SPOUSES 


There has been some misunderstanding about how the legislation applies when spouses are 
involved. We have not suggested that a “non fee-earning” spouse makes no contribution to a 
business. The question, in the context of the settlements legislation, is “What contribution does 
that spouse make and how commercial is the reward for it?”. The settlements legislation applies 
not only where there is a benefit to the settlor’s spouse but also where the settlor retains an 
interest in the settlement whoever the beneficiary may be. In a service company it is usually the 


person with the specialist knowledge who retains the interest because s/he controls the source of 
income. 


THE WHOLE ARRANGEMENT 


It is essential to look at the whole arrangement when considering whether the settlements 
legislation applies. Sometimes the whole arrangement will not be clear until sometime after the 


company, for example, is set up. So we might need to wait until dividends or remuneration are 
paid before we can say the legislation applies. 


WHAT IS A DISPROPORTIONATE RETURN ON CAPITAL? 


We have said that one of the factors we look at when deciding whether or not the settlements 
legislation applies is whether someone is receiving a disproportionate return on capital invested. 
In deciding what is disproportionate we look at the return on the actual capital invested and also 
any risks. So, for example, someone who invests £1 in an ordinary share and gets £35,000 a year 
in dividends is getting a disproportionate return on the capital. If that £1 had been invested in 
the stock market or a bank the return would have been much less. On the other-hand if an 
individual is admitted to a partnership they may take on considerable personal financial risk, 


ane. a partnership share of the profits might be a fair return for that risk (see example 14 


WHAT IS AN UNCOMMERCIAL SALARY? 


Likewise we have said we look at individuals drawin i scidi 
, ; I g an uncommercial salary. In deci h 

is uncommercial we look at the going rate for the job and also an cilsidun At peaptiieiesbrenas 
So if an IT consultant was earning £80,000 a year when employed by a plc and she then sets up 
her own IT consulting company and earns fees of £120,000 a year with expenses of £20,000 we 
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would expect to see her drawing a salary of around £80,000. If instead her total salary is only 
£40,000 with £40,000 going to a non-working spouse then that is uncommercial. 


Sumilarly if one spouse undertakes an average of 8 hours secretarial work a week for a company, 
and the going rate for a secretary in that area is £6 an hour (£2,496 per year), then we would 
consider it uncommercial if the spouse was in fact receiving £5,000 a year from the company. 


Deciding on what is and is not a commercial salary is not an exact science. It is impossible to 
give definitive guidance as each case depends on the facts. When in doubt it is useful to consider 
whether an individual employed at arms length would have accepted the same salary if their 
friend / relative was not also benefiting from the arrangement. 


COMPLETING THE SA RETURN 


As TA 1988 s 660C(1), (IA) sets out, income to which the settlements legislation applies is 
taxable either at Schedule F rates where it is dividends and dividend type income or under 
chedule D Case VI for all other income. 


When an individual completes a SA return and has to include income caught by the settlements 
legislation that income needs to go on the “Trusts etc.” pages (page T1) under “Income from 
Trusts and Settlements”, unless it is foreign income which should be returned on the foreign 
pages (Box 6.2 on FI for foreign dividends and box 6.4 on F2 for other foreign income). For UK 
source income the boxes to use on page T1 will depend on the type of income: 


— For dividends and other Schedule F type income use boxes 7.10, 7.11 and 7.12. 
— For all other income (taxed under Schedule D Case VI) use boxes 7.4, 7.5 and 7.6. Where the 
income is not taxed in the recipient’s hands then box 7.5 should be left blank. 


We would also suggest individuals include suitable explanations in the “Additional Information” 
box. For example an individual receiving a dividend might not be required to include that 
dividend on the SA return as another person is taxable under the settlements legislation. If they 
both include a brief explanation about this it helps prevent unnecessary enquiries. (The figures in 
the returns will not necessarily agree with other information we might hold—for example from 
the company accounts.) 


PREVIOUS EXAMPLES IN TAX BULLETIN 64 


In Tax Bulletin 64 we provided fifteen examples of where the settlements legislation did and did 
not apply. We have been asked to make clear for those examples how the income should be 
returned on the individuals’ SA returns. The fifteen examples are therefore reproduced below 
with an additional section explaining how SA returns should be completed. 


Example 1—issued shares with restricted rights 


An engineering company has 100 ordinary £1 shares. Mr A and Mr B own 50 ordinary shares 
each. They create a new class of B shares which carry no voting rights and no assets in a 
winding up. They then issue 50 B shares to each of their wives. Dividends voted on those B 
shares would be treated as the income of Mr A and Mr B rather than their wives as the B 
dividends are from shares that are wholly or substantially a right to income and so not 
exempted from TA 1988 s 660A by s 660A(6). (This example is based on the High Court case 
of Young v Pearce; Young v Scrutton [1996] STC 743). 


Completing the SA return 


Any dividends paid to Mrs A on the B shares are treated as Mr A’s income under the 
settlements legislation and so he should return those dividends at boxes 7.10 to 7.12 on page 
TI of his SA return and include a brief note in the “Additional Information” box. 


Mrs A should not include any of the dividends received on the B shares on her SA return, if 
she gets one, but a brief note in the “Additional Information” box would be helpful. 


The situation is the same for Mr and Mrs B. 


Example 2—gifted shares with restricted rights 


Mr C is the sole director and owns all the 1000 ordinary £1 shares in C Limited. His aunt, 
Mrs D, has always been very kind to him and he wants to thank her for this. He subscribes, at 
par, for 100 B shares, with no voting rights and restricted rights to capital of £10 per share in 
the event of winding up. He gifts the shares to Mrs D. Mr C then declares a dividend of £100 
per share with Mrs D receiving dividends of £10,000. 


This is a bounteous arrangement and we would apply the settlements legislation to the 
dividends. The property giving rise to the dividends cannot be looked at too narrowly as the 
shares alone. The wider arrangement must be considered. Because he is in effective control of 
the company Mr C retains'an interest in the underlying property as he could simply pay all 
future income arising to himself as director’s salary or as dividends on the ordinary shares. 


sid 
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Completing the SA return 


All of Mrs D’s dividends of £10,000 are treated as Mr C’s income under the settlements 
legislation. He should return that £10,000 at boxes 7.10 to 7.12 on page TI of his SA return 
and include a brief note in the “Additional Information” box. His own dividends should be 
returned in the normal way. ME 

Mrs D should not include any of the £10,000 of dividends on her SA return, if she gets one. 
but a brief note in the “Additional Information” box would be helpful. 


Example 3—subscribed shares 


E Ltd was incorporated in October 1997 to provide the services of Mr E as an IT consultant 
to a number of clients working in the pharmaceutical industry. The company’s share capital i: 
£2 consisting of 2 £1 shares. Mr E is the sole director of the company, and his wife Mrs E,1: 
company secretary but takes no other active part in the company, From the beginning eact 
subscribed for one share. The company has no significant capital assets. The figures for the 
first year’s trading are 


Turnover 100,000 
Expenses 5,000 
Salary (Mr E) 10,000 
Salary (Mrs E) 5,000 
Dividends 70,000 


In this case Mrs E receives a salary for her duties as company secretary, but the whol 
arrangement whereby Mrs E invests £1 and in return gets a dividend of £35,000 is bounteous 
There is nothing to suggest that the dividend is a commercial return on her investment. A: 
there is no significant capital in the company, what has passed from Mr Eto Mrs E i: 
substantially a right to income and the whole of the dividend is taxed on Mr E. 

In reaching this conclusion, the legislation allows us to look at the whole arrangement. It i: 
the work that Mr E carries out which creates the company’s profits which in turn enable th« 
dividends to be paid. Mrs E’s investment of £1 does not enable the company to make profit: 
and the company itself has minimal capital value. In accepting a salary below the market rat 
from the company, and thereby allowing some of the income earned to pass to Mrs E as < 
dividend, Mr E has entered into a bounteous arrangement to divert income to his spouse wit! 
the aim of avoiding tax. 


Completing the SA return 


Mrs E has received a salary of £5,000 which is a commercial salary for the work she does. AJ 
of Mrs E’s dividends of £35,000 are treated as Mr E’s, income under the settlement 
legislation. He should return that £35,000 at boxes 7.10 to 7.12 on page T1 of his SA returt 


and include a brief note in the “Additional Information” box. His own dividends should. bi 
returned in the normal way. 


Mrs E should not include any of the £35,000 of dividends on her SA return, if she gets one 
but a brief note in the “Additional Information” box would be helpful. She should include th 
£5,000 salary on her return. , 


Example 4—subscribed shares with little capital value then gifted 


As in example 3 but in October 1997 Mr E was not married and subscribed for both £1 share 
himself. Mr E’s solicitor was acting as company secretary. A year later he got married and gav 
his wife one of his shares in the company. At this point Mrs E took over the role of compam 
secretary. In the following year Mrs E receives a wage of £5,000 and the company pays % 
dividend of £35,000 per share, . ae . 

Since the capital value of the company is insignificant the gift of the share from Mr E to hi 
wife is not exempt from TA 1988 s 660A by virtue of section 660A(6) as the shares are “wholl 
or substantially a right to income”, Accordingly the settlements legislation applies in relatio 


to Mrs E’s £35,000 dividend payment and the income would be treated as Mr E’s for ta: 
purposes. fo 


ute Slt on ie 


Completing the SA return 


As in example 3 all of Mrs E’s dividends of £35,000 are treated as Mr B’s income under thi 
settlements legislation. He should return that £35,000 on page TI his SA return at boxes 7.1! 
Oo 


to 7.12 and include a brief note in the “Additional Information” box. His own dividend 
should be returned in the normal way. Pod titw scene OOD 6 s6e 


Again Mrs E should not include any of the £35,000 of dividend on her SA‘return, if she get 


one, but a brief note in the “Additional Information” box! would ‘be helpful. She shoul 
include the £5,000 salary on her return. OMR ABT: ol Be ei eid 


Example 5—partnerships pera s . a es ure a 
Mr F and Mr G are in partnership as second hand car dealers. They do n ; 


but buy and sell cars through auctions. and the classified adverts of local papers. Th 
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partnership’s only assets are some office equipment worth less than £1,000 and they usually 
have a couple of cars in stock at any one time. They are successful and the profits of £80,000 
a year are split equally between them. They decide to admit their wives to the partnership and 
amend the partnership agreement in order to split profits equally four ways. Mrs F and Mrs G 
do no work in the partnership and the partnership has no employees. 

This is a bounteous arrangement transferring income from one spouse to the other, The 
settlements legislation will apply and Mr F and Mr G continue to be taxable on half the 
profits each. 


Completing the SA return 


Mr F and Mr G are taxable on half the partnership profits each. So each should include 
£40,000 on their SA return. The £20,000 not caught by the settlements legislation is returned 
as partnership profits in the normal way. The £20,000 caught by the settlements legislation 
goes on page Tl in boxes 7.4 and 7.6. A note explaining this should be included in the 
“Additional Information” box. 


Mrs F and Mrs G should not include the £20,000 from the partnership on their SA returns. 
However they should each include in the “Additional Information” box a note explaining that 
although they received £20,000 of profits from the partnership this is taxable on their 
husbands under the settlements legislation and has therefore been excluded from their 
individual return. 

The partnership return should show overall partnership profits of £80,000. The partnership 
allocation should show £20,000 to Mr F, £20,000 to Mr G, £20,000 to Mrs F and £20,000 to 
Mrs G. The partners should add a note to the “Additional Information” box explaining that 
the £20,000 attributable to Mrs F and the £20,000 attributable to Mrs G are taxable on Mr F 
and Mr G respectively under the settlements legislation and are being returned on Mr F and 
Mr G’s individual SA returns. 


Example 6—dividend waivers 

Where a company with few shareholders declares a final dividend when one or more of the 
shareholders has waived their right to a dividend in circumstances where other shareholders 
may benefit, it is possible the settlements legislation could apply. 

For example Mrs H owns 80 ordinary shares in H Limited. Mr H owns 20 shares. In 2000 the 
company made a profit of £25,000. Mrs H waived her right to any dividend. The company 
then declared a dividend of £1,000 per share, and Mr H, who had no other income, received a 
idividend of £20,000. 

We would apply the settlements legislation in these circumstances. Clearly a dividend of this 
amount could not have been paid from the company’s profits on all the shares, so the waiver 
arrangement enhanced the dividend paid to Mr H. £16,000 of the dividend paid to Mr H is 
attributed to Mrs H under TA 1988 s 660A because the waiver was a bounteous arrangement. 


Completing the SA return 


£16,000 of Mr H’s dividends of £20,000 are treated as Mrs H’s income under the settlements 
legislation. Mrs H’should return that £16,000 at boxes 7.10 to 7.12 on page Tl of her SA 
return and include a brief note in the “Additional Information” box. 

Mr H should include only £4,000 of the £20,000 dividends on his SA return in the normal way 
and add a note to the “Additional Information” box explaining why only £4,000 is being 
returned even though £20,000 was received. 


Example 7—dividends on certain shares 

As in example'6, but in this case Mrs I owns A shares.and Mr I owns B shares, Both A and B 
shares rank equally. Again profits of £25,000 are made and a dividend of £20,000 is voted on 
the B shares while no dividend is voted on the A shares. 

Clearly by not voting dividends on the A shares (which rank equally with the B shares) this is 
a bounteous arrangement as the dividend paid on the B shares could only be paid if no 
dividend was’ declared in respect of the A shares. £16,000 of the dividend paid to Mr I is 
attributed to,Mrs I under. TA 1988s 660A because the decision to vote dividends only on 
certain shares was a bounteous arrangement. 


Completing the SA return 

£16,000 of Mr I’s dividends of £20,000 are treated as Mrs I’s income under the settlements 
legislation. Mrs I should return that £16,000 at boxes 7.10 to 7.12 on page T1 of her SA return 
and include a brief note in the “Additional Information” box. 
Mr I should include only £4,000 of the £20,000 dividends on his SA return in the normal way 
and add ai noté’to the “Additional Information” box explaining why only £4,000 is being 
returned even though £20,000 was received. a 1d0i 
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Example 8—children: gift of shares from parent 


Mr J owns all 100 issued £1 shares in J Limited. Mr J is the sole company director and is the 
person responsible for making all the company’s profits because of his knowledge, expertise 
and hard work. Mr J gives each of his four children 10 shares. Dividends are paid. 

TA 1988 s 660B applies and attributes the dividends paid to the children to. Mr J for tax 
purposes. This is because Mr J has paid the income to his unmarried minor children. 


Completing the SA return 


Any dividends paid to his four children are treated as Mr J’s income under the settlements 
legislation. He should return those dividends at boxes 7.10 to 7.12 on page T1 of his SA return 
and include a brief note in the “Additional Information” box. His own dividends should be 
returned in the normal way. 

The four children do not need to return the dividends or inform the Inland Revenue they have 
received them. If they do receive a SA return, a note should be included in the “Additional 
Information” box explaining that although they received dividends during the year these have 
not been returned as they are taxable as Mr J’s income under the settlements legislation. 


Example 9—children: gift of shares other than from parent 


As in example 8, but the 40 shares held by the children were originally owned by thei 
grandmother who had subscribed for them at par when the company was set up but shortly 
afterwards had gifted them to her grandchildren. 

TA 1988 s 660B applies and attributes the dividends received by the children to Mr J for tax 
purposes. Since Mr J is the person responsible for making the company’s profits and decides 
on the level of dividends paid, it is Mr J who is the settlor rather than the children’s 
grandmother. 


The legislation could apply in a similar way if the children had subscribed for the shares 
themselves with money received from a third party or even from bank accounts in their own 
names. 


Completing the SA return 


Any dividends paid to his four children are treated as Mr J’s income under the settlement: 
legislation. He should return those dividends at boxes 7.10 to 7.12 on page T1 of his SA returr 
and include a brief note in the “Additional Information” box. His own dividends should be 
returned in the normal way. 

The four children do not need to return the dividends or inform the Inland Revenue they have 
received them. If they do receive a SA return then a note should be included in the 
“Additional Information” box explaining that although they received dividends during the 
Hear ese have not been returned as they are taxable as Mr J’s income under the settlement: 
egislation. 


Example 10—an outright gift to a spouse 


Mrs L owns 10,000 ordinary shares in a FTSE 100 company. Those shares.are worth £40,000 
Mrs L gives those shares to her husband. Mr L is now entitled to all the dividends from th 
shares and can sell the shares if he wants and keep the proceeds. This is an outright gift o: 
shares that are not wholly, or substantially, a right to income since they have a capital valuc 
and can be traded, so the settlements legislation does not apply. 


Completing the SA return 


Os no settlements legislation does not apply all income should go in the normal boxes on th 
return. 


Example 11—subscribed shares 


Mr M is the sole director and owns all the 100 ordinary shares in M Limited, a smal 
manufacturing company. The company employs 10 people and owns a small factory, a higt 
street shop, tools fixtures and fittings and 3 delivery vehicles. Mr M draws a salary of £30,00( 
each year and receives dividends of £20,000. Mr M then gifts 50 shares to his wife who play: 
no part in. the business. Mr and Mrs M then each receive dividends of £10,000. 

We would not seek to apply the settlements legislation to the dividends received by Mrs M 
This is because the outright gift of the shares cannot be regarded as wholly or atta lly 
right to income. The shares have capital rights and the company has substantial assets so ot 
the winding up or sale of the business the shares would have more than an insubstantial value 


Completing the SA return AZ emi pniisigmoD 


A th ttl i i ; £1) =D (jabs yas be jt) : 
: ‘i e bak ements legislation does not apply all income should go in the normal boxes oh th 


Example 12—subscribed shares +3. ay 
3 vino sbulantblaode Lalv 


Mr N wants to set up in business as a biviiierd He needs at least £100 y premi. 
equipment and stock. He sets up a company and he aah Mine ruceecaemeetientie 40,00 


1 sian teiad sobul 
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ordinary £1 shares at par and the company borrows £20,000 from the bank. Mr N draws a 
salary which after four years is £40,000. Mrs N does not work for the company. Company 
profits are used to repay debt and expand the business. The business does well and after 6 
years the profits are sufficient to pay a dividend of £10,000. 

We would not seek to apply to apply the settlements legislation to the dividend of £5,000 
received by Mrs N. There is no bounty as Mr N draws a commercial salary for his efforts and 
the dividend is a commercial return on the initial investment which was vital at the 
commencement of the business and contained a clear element of risk. 


Completing the SA return 

As the settlements legislation does not apply all income should go in the normal boxes on the 
SA return. 

Example 13—a partnership 


Mr and Mrs O and their friend Mr P have a business idea. They want to open a Cycle Repair 
Shop. Mrs O does not want to work but agrees to invest in the business without taking an 


active part, that is to say she is a sleeping partner. Each partner invests £10,000 and the 


£30,000 is used to lease a shop, buy equipment and stock and keep the business going until 
trade builds up. Under the partnership agreement Mr O and Mr P receive £500 a week with all 
the remaining profits split three ways between the partners. 

The business is a huge success and makes large profits and continues to grow. Within five 
years Mrs O is receiving £50,000 a year as her share of the partnership profits. Although 
Mrs O does not work in the business, and her initial investment has turned out to be very 
successful, the settlements legislation would not apply to treat her share of the partnership 
profits as Mr O’s. Mrs O’s original investment was vital to get the business started and she 
risked losing it if the business failed. 


Completing the SA return 


As the settlements legislation does not apply all income should go in the normal boxes on the 
SA return. 


Example 14—a partnership 
Mr P is a self-employed engineer engaged on specialist work for a number of clients in the 


_ construction industry. Mr P employs his wife, who plays an active part in the business 


including ordering and collecting specialist parts. Mrs P is paid a salary of £20,000. The 
profits of the business are £40,000. Mrs P owns a substantial property inherited from her 


‘mother. 


Because of a number of claims made against Mr P, his insurers want to raise premiums by 
£20,000. He doesn’t think he can afford this so his insurers agree to not increase the premiums 
if Mr P agrees to pay the first £25,000 of any claim. Mr P and Mrs P enter into an equal 
partnership. Accordingly Mrs P no longer draws a salary but is entitled to a share of the 
profits as well as being exposed to the liabilities of the partnership. The property she owns is 
therefore potentially at risk. 

Mrs P’s share of the profits is £30,000. Mrs P therefore has extra overall income of £10,000 
because she has taken on the risk of the partnership liabilities including that associated with 
the £25,000 excess on the insurance policy. There is therefore no bounty and the settlements 
legislation would not apply. 


Completing the SA return 


As the settlements legislation does not apply all income should go in the normal boxes on the 
SA return. 


Example 15—gift of shares other than from parent 


In 1960 Mr & Mrs Q and Mr & Mrs R set up a small family cleaning company. In total there 
were, and still are, 100 £1 ordinary shares in the business. Initially Mr Q and Mr R each 
subscribed at par for 40 shares and Mrs Q and Mrs R each subscribed at par for 10 shares. 
When Mr & Mrs Q died they each left their shares in the company (50 in total) to their 
daughter, Miss Q. When Mr R also died he left his 40 shares in the company to his daughter 
Mrs S. Miss Q and Mrs § are both directors of the company and carry out its day to day 
running. The current turnover of the company is approximately £1,000,000 per year and its 
capital value is over £250,000, Miss Q and Mrs S each receive a salary of £60,000 per year. 
Each year a dividend of £500 per share is paid. 

Mrs R has retained her original 10 shares in the company since 1960. Without discussing the 
matter in advance with either Miss Q or Mrs S, Mrs R decides to give her shares to her five 
year old granddaughter who is also Mrs S’s daughter. Mrs R makes the gift on her 
granddaughter’s next birthday. 

The settlements legislation would not apply to this case since Mrs R retains no interest in the 
shares which she gives to her granddaughter and is therefore not a settlor within the meaning 


Sid 


RI 268 HMRC Interpretations 1180: 


of TA 1988 s 660G. Nor is Mrs R’s decision to gift the shares to her granddaughter:part of | 
wider arrangement with Mrs S to settle income on the child. is noisy 


Completing the SA return 


As the settlements legislation does not apply all income should go in the normal boxes on th 
SA return. / 


ADDITIONAL EXAMPLES INVOLVING A COMPANY 


Examples 3, 4 & 5 plus examples 11, 12 & 13 explained circumstances in which the settlement 
legislation did and did not apply to some company and partnership situations. We have bee: 
asked to provide further examples like these, which are below. These examples also hav 
guidance on completing the SA return: 


Example 16—subscribed shares 


T Ltd was incorporated in October 1997 to provide a consultancy service to the health sectoi 
Mr T is an IT specialist with a number of years experience in the health sector and Mrs T is a 
ex-nurse who specialises in producing computer based learning materials for hospitals. Th 
company’s share capital is £10,000 consisting of 10,000 £1 shares. Mr and Mrs T are both fu 
time working directors of the company. From the beginning each subscribed for 5,000 share 
The first year’s accounts show that each director received remuneration of £30,000 and the 
profits available for distribution were £50,000. £30,000 profits are retained in the company t 
build up the business. A dividend of £2 per share is declared and paid—each’ shareholde 
receiving £10,000.There is no bounty here and no arrangement to which the settlemer 
legislation can apply. . Ra: 


Completing the SA return 


As the settlements legislation does not apply all remuneration and dividends should goin th 
normal boxes on the SA return. 


Example 17—subscribed shares 


Mr U is a self-employed IT consultant. He reads an advert on a specialist website and as 
result he decides to offer his services through a “composite” company set up by anothe 
company specialising in taxation services. Under an agreement he will subscribe for a specic 
class of share (a £1 “U” share) which has rights to all his earnings less a “commission” paid t 
the organisers. When the agreement is sent to him for signature there is a box to tick if h 
wants a share issued to anyone else. He ticks the box and asks for an additional share to, b 
issued to Mrs U. Apart from subscribing £1 for the share, Mrs U takes no part in the: busines 
During year one his efforts contribute income of £68,000 to the company. The compan 
retains sufficient to cover expenses and tax and the balance remaining of £54,000 is paid t 
Mr and Mrs U as dividends who each receive £27,000. . 


This is a bounteous transaction caught’ by the settlements legislation. In reaching th: 
conclusion it is necessary to look at the whole arrangement. The substance of | what» he 
happened is that part of Mr U’s earnings have been paid to Mrs U. Litt 


Completing the SA return 


Mr U should return his own dividend income of £30,000 (£27,000.+ tax eredit of £3,000) o 
his SA return in the normal way. He should include his wife’s £30,000 on page Ti of his.retur 
at boxes 7.10, 7.11 and 7.12 and include a brief note in the “Additional Information” box. 
Mrs U should not include any of the £30,000 of dividends on her SA return, if she gets’on 
but a brief note in the “Additional Information” box would be helpful. ...... orii 2 


Example 18—gifted shares 


Mrs V carries on a trade as a designer through a company V Ltd. She is the sole director an 
sole shareholder of 100 £1 shares subscribed for at par on the company’s formation. Th 
company’s accountant acts as company secretary. The company has insignificant capital. In 
typical year the company’s gross income is in the region of £60,000 p.a, Pinel expens¢ 
(including Director’s remuneration of £25,000) and providing for tax, the profits available fc 
distribution are £24,000. Dividends of £20,000 are paid to Mrs V. In the falovine year Mr \ 
who worked for another company, is made redundant and loses his sot rce of come, Mrs 
gifts half her shares to Mr V. Mr V carries out some part-time Secretarial work for th 
company for which he is paid £5,000 p.a. At the end of the year gross income is. £65,00( 
Mrs V votes herself £10,000 remuneration and after other expenses and tax the balance « 
£40,000 is paid out as dividends—each spouse receiving £20,000.This is a bounteous arrang: 
ment, whereby Mrs V has transferred’ part of her income to her spouse, and it is caught by th 
settlements legislation. In reaching this conclusion it is‘ necessary to look’ atthe’ who! 
arrangement. What has happened is that part“of Mrs V’s earnings have been paid to Mr 
Two of the key elements in the arrangement are that the expertise and earning ' capacity 
Mrs V have been provided to the company at undervalue and Mr V is paid amarket rate! fc 
his work. (orb eb be idyiiebbruny 19d of aa S orlecdoidteas rar el 
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Completing the SA return 


Mrs V should include her husband’s dividend income of £20,000 on page T1 of her SA Return 
at boxes 7.10, 7.11 and 7.12 and include a brief note in the “Additional Information” box. Her 
own dividend income of £20,000 goes on the main return in the normal way and her £10,000 
of remuneration goes on the Employment pages. 

Mr V should include the £5,000 of remuneration in his SA return, if he gets.one, in the normal 
way but should not include the £20,000 of dividends. A brief note in the “Additional 
Information” box explaining why the £20,000 of dividends received are not on the return 
would be helpful. 


Example 19—gifted shares 


The facts are as above but Mrs V continued to pay herself a commercial rate of remuneration 
of £25,000 leaving only £20,000 to be distributed to the two shareholders. The gift of shares is 
a bounteous transaction which diverts £10,000 of income to Mr V and in the absence of any 
capital in the company those shares represent substantially a right to income. So the 
exemption in TA 1988 s 660A(6) for gifts between spouses does not apply and the dividends 
are assessable on Mrs V. 


Completing the SA return 


Mrs V should include her husband’s dividend income of £10,000 on page T1 of her SA Return 
at boxes 7.10, 7.11 and 7.12 and include a brief note in the “Additional Information” box. Her 
own dividend income of £10,000 goes on the main return in the normal way and the £25,000 
of remuneration goes on the Employment pages. 

Mr V should include the £5,000 of remuneration in his SA return, if he gets one, in the normal 
way but should not include the £10,000 of dividends. A brief note in the “Additional 
Information” box explaining why the £10,000 of dividends received are not on the return 
would be helpful. 


Example 20—gifted shares 


Mr W & Mr X are founder shareholders and directors of a successful hardware shop run 
through a company called DIY Ltd. The company was set up to acquire the partnership trade 
carried on by the two shareholders. At the time there was a single shop, the trade plus assets 
were worth about £50,000 which were transferred to the company and the company issued 
10,000 £1 shares to the partners in return. Over the years the company has grown. It now 
owns a chain of 8 DIY stores. Some premises are owned and others rented. The company 
owns a number of delivery vans and employs 50 staff. The shares have increased in value from 
£5 per share to £75 per share. Mr W and Mr X respectively gift some of their shares to their 
wives. Mrs W & Mrs X are given 2000 shares each. Dividends are paid on all shares. Although 
this is a bounteous transaction it is an outright gift that is not substantially a right to income, 
because the company has significant capital assets, and is therefore excluded from the 
definition of settlement by TA 1988 s 660A(6). 


Completing the SA return 


As the settlements legislation does not apply all income should go in the normal boxes on the 
SA return. 


FURTHER EXAMPLES INVOLVING A PARTNERSHIP 


Example 21 


Mr Y, an architect, commences business as a sole trader. The business is successful and a few 
years later annual profits are in the region of £80,000. The business has insignificant capital 
and there are no employees. The business is transferred to a new partnership of Mr & Mrs Y. 
A deed is created under which profits are to be shared equally. Mrs Y subscribes no new 
capital and carries out no work whatsoever for the partnership. Profits for the year are £80,000 
and £40,000 belong to Mrs Y. This is a bounteous arrangement transferring income from one 
spouse to another. The settlements legislation will apply and Mrs Y’s share of the profits will 
continue to be assessed on Mr Y. 


Completing the SA return 


_ Mr ¥Y should include Mrs Y’s partnership income of £40,000 on page T1 of his SA Return at 

_ boxes 7.4 and 7.6. His own share of £40,000 is returned as partnership profits in the normal 
way. A note explaining this should be included in the “Additional Information” box, 

_ Mrs Y should not include the £40,000 from the partnership on her SA return. However she 

_ should include in the “Additional Information” box a note explaining that although she 
received £40,000 of profits from the partnership this is taxable on Mr Y under the settlements 

_ legislation and has therefore been excluded from her individual return. 

» When completing the partnership return this needs to show overall partnership profits of 

£80,000. The partnership allocation should show £40,000 to Mr Y and £40,000 to Mrs Y. The 
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partners should add a note to the “Additional Information” box explaining that the £40,000 
attributable to Mrs Y is taxable on Mr Y under the settlements legislation and is being 
returned on Mr Y’s individual SA return. 


Example 22 - 

Mr Alpha and Mr Beta are in partnership as second hand car dealers. They own the freehold 
premises through which the partnership trades (valued at £200,000) and routinely carry a 
stock of 50 used cars. The business is successful and has established goodwill in the locality as 
a reliable trader. It employs a number of salesmen and office staff. Profits of £100,000 a year 
are split equally between the partners. They decide to admit their wives to the partnership and 
amend the partnership agreement in order to split profits and capital equally four ways. 
Mrs Alpha and Mrs Beta do no work in the partnership. Although this is a bounteous 
transaction it is an outright gift that is not substantially a right to income and is excluded 
from the definition of settlement by TA 1988 s 660A(6). 


Completing the SA return 


As the settlements legislation does not apply all income should go in the normal boxes on the 
SA return. 


SUMMARY 


Whether or not the settlements legislation applies to an arrangement depends on the particulat 
facts of the case. It is necessary to look at the arrangement as a whole. If there is a bounteous 
arrangement which effectively transfers income earned by one person to another resulting in a 
reduction in overall tax liability the arrangement will be liable to challenge under the settlement: 
egislation. 


When considering whether or not the settlements legislation applies it is worth remembering that 
Parliament introduced the settlements legislation to prevent individuals transferring thei 
income to a relative or friend in order to avoid tax. It therefore follows that a simple test tc 
indicate whether or not the legislation might apply is to consider whether the same arrangement: 
would have been made with a third party at arms length. 


If you have any comments on this article and the issues raised you can contact the Editor of Tax 
Bulletin at the Inland Revenue (Somerset House, Strand, London WC2R 1LB). 


Commentary—Simon's Taxes C4.310. 


RI 269 (February 2004) Licences and other rights to use telecommu: 
nications cable systems 


In Tax Bulletin 50 we set out our views on a number of issues on the interpretation o: 
Schedule 23 to the Finance Act 2000. The Schedule is about the tax treatment of certain licence: 
granted under the Wireless Telegraphy Act 1949 and more generally to “indefeasible rights’ 
(IRUs) to use telecommunications cable systems. 


One issue concerned the head of charge where the holder of the licence or IRU did not exploi 
the asset in the course of a trade. We said we would expect the income stream to be a source 
within Case VI of Schedule D if it is not within Case I. We did not think the receipts fron 
exploitation of the asset would be chargeable under Case III. 


For companies within the charge to corporation tax in respect of these licences and rights th 
rules in FA 2000 are superseded by those in Schedule 29 to Finance Act 2002. This change take: 
effect for accounting periods ending on or after Ist April 2002. In applying the rules ir 
Schedule 29 to these periods sums brought into account earlier under the FA 2000 rules ar 
treated as if they had been brought into account under Schedule 29 itself. 


Unlike the FA 2000 legislation, Schedule 29 provides specifically that sums relating to asset: 


within its scope which are held for the purposes of (broadly) non-trading activities are to bs 
brought into account under Case VI. 


We now think that the expectation we expressed in our earlier Tax Bulletin article that Case V 
would be the appropriate head of charge for non-trading assets within Schedule 23 is misleading 
We consider that it is quite possible on the facts of a particular case that Case III would be th 
appropriate head of charge. That is where the royalties received from the licensing of the right: 
within Schedule 23 have a UK source and take the form of “pure income profit”. Royalties 
other than those arising in the course of a trade, may fall into this category where for exampl 


the licensing agreement under which they are paid does not impose any further obligation on th 
licensor to provide related services. e ASR 


Where royalties fall within Case III in the hands of the recipient, Schedule 23 does not it 
strictness permit sums written off the related licence or rights in a company’s accounts (on a1 
impairment review or by way of amortisation under Finance Reporting Standard 10) to b 
deducted in computing the sum chargeable to tax. This is because the Schedule merely deems th 


sums written off to be on revenue account, which is insufficient to override the prohibition o1 
deductions in computing Case III income in TA 1988 s 64. (fi aT 000,083 
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We do not of course propose to apply our corrected view of the law retrospectively. This means 
that where the recipient of royalties is a company within the charge to corporation tax in respect 
of the relevant licence or rights our change of view will have no practical consequences. 
Accounting periods to which the rules in Schedule 23 applied will have ended at the latest on 
31st March 2002. 

lhe rules in Schedule 23 will continue to apply to a recipient of these royalties who is within the 
charge to income tax. In such cases we do not propose to apply the change of view to royalties 
arising under an agreement entered into by the payer and recipient prior to 20 February 2004 but 
ur revised view will apply to royalties payable under other agreements. 


RI 270 (20 August 2004) Large scale transfers of Local Authority 
housing to Registered Social Landlords [RSL] 


We have been asked to comment on the Corporation Tax consequences where a RSL acquires 
social housing from a Local Authority and takes advantage of what has misleadingly, become 
<nown as the “VAT shelter” arrangement. An RSL is a “not for profit” body whose members 
nclude representatives of the social housing tenants and of the Local Authority. 

A “VAT arrangement” is intended to take advantage of a Local Authority’s ability to reclaim 
VAT on repair/renovation expenditure on its domestic housing stock. 


SITUATION WITHOUT VAT ARRANGEMENTS 


A typical example of the transfer involves properties valued, in their existing state, at £1m. The 
sroperties require £10m expenditure on repairs and improvements to bring them up to the 
‘decent homes” standard. If the Local Authority transfers the properties to the RSL for £1m 
ind the RSL then expends £10m on repairs/improvements, the £l1m is capital as is the 
mprovement element of the £10m. Repair expenditure would be allowable. But the RSL is not 
ible to reclaim the VAT it pays on those repairs. 


SITUATION WITH VAT ARRANGEMENTS 

Jnder the typical form of the VAT arrangements— 

- the properties are transferred to the RSL for £11m; 

- the Local Authority enters into an undertaking to expend £10m on bringing the properties 
up to standard; 

+ the Local Authority enters into a collateral development agreement with the RSL under 
which the RSL will do the work of bringing the properties up to standard; 

- the RSL pays the Local Authority £1m in cash and satisfies the balance of £10m by doing 
work to that value. 

VAT arrangements of this type are effective in enabling VAT to be reclaimed because the Local 

Authority retains a contractual obligation to upgrade the properties transferred to the RSL. In 

hese circumstances the Local Authority can recover VAT paid on the services of upgrading the 

sroperties, provided that the contract for the works is between the Local Authority and the 

yuilding contractor, and the works are solely referable to the Local Authority’s commitment to 

ipgrade the housing. 

We take the view, based on long established tax principles about the distinction between 

non-deductible) capital expenditure and (deductible) revenue expenditure, that the effect of the 

irrangement is to turn the otherwise deductible repairs into the acquisition cost of a capital 

isset. We have received confirmation from Counsel that our analysis of the tax position is 

‘orrect. So, in the example above, the whole £11m is capital expenditure on the acquisition of 

sroperty and RSL is not entitled to deduction for any that sum in computing the amount of its 

schedule A profit. 


31 271 (21. December 2004) Composite and Managed Service 
Companies and the ‘Service Company’ legislation (1R35) 


Composite service companies exist in a number of different areas of business. These include, for 
xample, construction, IT, teaching, medicine, accountancy etc. Composite service companies 
isually employ workers and then supply them to clients for whom they work. 
An article on the subject of Composite Service Companies (CSC) was included in Tax Bulletin 
ssue 60. It covered the working arrangements within such companies and it indicated that the 
“ompanies would need to consider whether the service company legislation (IR35) applies to 
‘ngagements undertaken by individual workers. This article makes it clear that managed service 
ompanies are in the same position, and then gives details of two areas where our compliance 
eams find frequent errors with the “service company” legislation. These are as follows: 
- Some workers, notably teachers, cleaners and entertainers, are deemed to be employed 
earners for NICs. This means that they are within the service company legislation for 


sid 
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National Insurance, irrespective of whether they are within it for tax. The same is true of 
those holding non-executive directorships via a service company. 

— Some workers have been paid travel and subsistence expenses, tax-free, by their composites, 
even though they do not meet the criteria set out in the legislation. In particular, workers 
who have orily a single assignment with their composite may be subject to tax and NICs on 
their reimbursed travel costs. 5 ) 


MANAGED SERVICE COMPANIES 


Some promoters, as an alternative to the CSC, offer managed service companies (MSC). The 
promoter will set up the company, appoint the director(s), company secretary etc and deal with 
all the administration. The “worker” will normally be an employee and shareholder of the MSC 
and will be entitled to receive salary, expenses and dividends. The promoter will retain its 
administration fee and the balance is available to be paid to the worker. Unlike the CSC there is 
only one “worker” in an MSC. However, as with CSCs, the MSC will have to consider whether 
the service company legislation applies to individual engagements with clients, 


APPLICATION OF THE NICS SERVICE COMPANY LEGISLATION 


Under the service company legislation, one of the tests for tax is whether the worker “would be 
regarded for income tax purposes as an employee of the client” if engaged directly. However, 
under the NICs legislation, the test is whether the worker would be regarded as employed in 
employed earner’s employment by the client. j 


OFFICE HOLDERS 

Office holders who are gainfully employed in the UK with general earnings are included within 
the meaning of employed earner, in addition to those employed under a contract of service. 
Consequently non-executive directors without a contract of service fall within the intermediaries 
legislation for NICs, but not for tax. 


OTHER CATEGORIES OF WORKER TREATED AS BEING 
EMPLOYED EARNERS f 


It should be noted that the Social Security (Categorisation of Earners) Regulations 1978 
(SI 1978/1689) (Categorisation Regulations) treat some earners as falling within the category of 
employed earner in certain circumstances where they would otherwise be considered to be 
self-employed earners. The following earners therefore fall within the intermediaries legislation 
for NIC purposes: 

Cleaners (as defined in Schedule | part 1(1) of the Categorisation Regulations) of: 

~ offices, hotels etc; : 

~— non-domestic telephone apparatus and associated fixtures. (See the Employment Status 

Manual at ESM4018 for more details.) 

— Lecturers, teachers, instructors or those operating in any similar capacity (as defined in 
Schedule | part 1(4) of the Categorisation Regulations) in an educational establishment. 
(See the Employment Status Manual at ESM4503 for more details.) 

~ Entertainers (as defined in regulation 1(2) of the Categorisation Regulations ) where 
remuneration includes an element of salary (as defined in para 5A of column b of Part 1 of 
Schedule | to the Categorisation Regulations). Nai 

In these circumstances the MSC/CSC is to be treated as the secondary class |-contributor. A 

deemed payment calculation for NICs must thus be carried out by a MSC/CSC employing these 

types of workers, whether or not they are within the service company legislation (IR35) for tax. 


The composite must deduct employee’s NICs and pay employer NICs on the deemed employ- 
ment income. 3) ior 


CSC’S / MSC’S — DEDUCTIBILITY OF WORKERS’ aot 
SUBSISTENCE EXPENSES ERS’ TRAVEL AND 


The principal legislation relating to employee travel expenses is contained in Sections 337 to 339 
ITEPA 2003. Although those provisions do not snaatoat mention “subsistence” the Revenue 
has long accepted that necessary travelling expenses include the additional costs of meals and 
accommodation that an employee incurs on a business journey. BGIROD SOWA IFO GLEE 2 
Section 337 ITEPA 2003 Hi Bat bis Rie leie es llnues 
Section 337 permits a deduction for travel expenses which aré necessarily incurred curred i the 
performance of the duties” of the ompliigete ateelca ine This was the original rule: fot 
employee travel expenses, and before 6 April 1998 it was the only rule under which such ¢ ses 
could be deducted. It is a very restrictive rule because it is limited to travel that i en in 
the course of actually performing the duties of the employment. The extension. os oa 
slaves giver eke from 6 a 1998 to include travel to a temporary: (st ) 
means that Section 337 is now only relevant to: Hickson seentamnstiiniod or: 


~ \ travel between workplaces, and | itt 230A ao} eons 
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— travelling appointments. 


A “travelling appointment” is one where the employee is employed to travel from place to place 
- as in the case of a commercial traveller or a service engineer. Employees who provide services 
hrough the medium of a CSC / MSC are unlikely to fall into that category. However if they are 
‘equired to travel from one workplace to another in the course of their employment the expenses 
of that journey will be deductible under Section 337. 


Sections 338 and 339 ITEPA 2003 


section 61 Finance Act 1998 widened the scope of the employee travel rules so that, from 6 April 
1998, employees are entitled to deduct the expenses of travel to a “temporary workplace”. That 
‘ule is now contained in Sections 338 and 339 ITEPA 2003. The basic proposition is that an 
smployee may deduct expenses which are attributable to his or her necessary attendance at a 
slace in the performance of their duties, unless the journey counts as ordinary commuting or 
orivate travel. 


‘Ordinary commuting” is travel between the employee’s home (or any other place that is not a 
workplace) and a permanent workplace (Section 338(3)). A permanent workplace is a place that 
he employee visits regularly in the performance of the duties of the employment which is not a 
emporary workplace (Section 339(2)). Thus, travel to a temporary workplace is not ordinary 
-ommuting. The expenses of such a journey are deductible even if the journey starts or finishes 
it the employee’s home. 
30 what is a temporary workplace? Section 339(3) defines this as a place that the employee 
ittends to perform a task of limited duration, or for some other temporary purpose. It is 
mportant to recognise that that is the only definition of a “temporary workplace”. If there is no 
dentifiable task of limited duration, or other temporary purpose for the employee’s visit then: 
— the place cannot'be a temporary workplace, as defined, and 
— if the employee visits the place regularly (so that it is a permanent workplace) the 
expenses of the journey will not be deductible. 
f there is an identifiable task of limited duration, or some other temporary purpose for the 
mployee’s visit, there are two further rules which may still prevent a place from being a 
emporary workplace. They are the “24 month rule” and the “fixed term appointment rule”. 
30th are in Section 339(5) ITEPA 2003. 


[he 24 month rule 
his rule says that a place cannot be a temporary workplace if the employee’s attendance 1s: 


in the course of a period of continuing work at that place lasting more than 24 months, or 
- if it is at a time when it is reasonable to assume that it will be in the course of such a period. 


The “reasonable to assume” test means that the parties need to take account of changing 
ircumstances. If an employee is sent to work at a place to perform a task which is expected to 
ake 20 months (and which is therefore of limited duration), and which does in fact take 20 
nonths, it will be a temporary workplace throughout. However if there are delays which mean 
hat the task will in fact take more than 24 months the place will cease to be a temporary 
vorkplace from the point when it becomes known that the 24 month limit is going to be 
xceeded. That could well happen even before the original 20 months point is reached. 
Sonversely, if a task is expected to last for 30 months that workplace will be a permanent 
vorkplace from the start. If it should turn out that the task will in fact take less than 24 months 
he place will become a temporary workplace only from the point when the change of duration 
yecomes known. 


[he fixed term appointment rule 
This rule says that a place cannot be a temporary workplace if the employee’s attendance is: 


in the course of a period of continuous work comprising all or almost all of the period for 

‘which the employee is likely to hold the employment, or 
_ if it is at a time when it is reasonable to assume that it will be in the course of such a period. 
‘or workers who provide their services through the medium of a CSC / MSC, the operation of 
his rule depends very much on the nature of the employment contract between the worker and 
he company. There are 2 broad possibilities: 

The worker has a succession of discrete employment contracts with the company, each 

lasting only as long as the assignment on which the employee is engaged. _ 

The worker has an ongoing or “over-arching” contract. of employment which covers all the 
. employees’ assignments with the company. 
Nhich of those alternatives applies can only be determined by considering the terms of the 
ndividual contracts. When the nature of the contract has been determined the consequences in 
elation to the travel expenses rule are as follows. | 


Succession of discrete employment contracts 


f the worker has a succession of discrete employment contracts with the company, each one 
nvolving attendance at a single site and each lasting only as long as the assignment on which the 


Sid 
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employee is engaged, none of the places visited will be a temporary workplace. Each visit will 
last only as long as the discrete employment concerned so the fixed term appointment rule will 


apply. 


Ongoing or “over-arching” contract of employment 


If the worker has an ongoing or over-arching contract of employment covering all the 
assignments that he or she undertakes for the company, it may well be that none of those 
assignments will last, nor be expected to last, for all or almost all of the period for which the 
employee holds the over-arching employment. In that case the fixed term appointment rule will 
not apply. If the employee spends less than 24 months at each site each one will be a temporary 
workplace — assuming of course that the basic “task of limited duration/other temporary 
purpose” test is met. 

However the effect of the “reasonable to assume” test should not be overlooked. An individual 
may have a history of moving from one CSC / MSC to another CSC / MSC, undertaking just 
one assignment for each company. In the absence of evidence to the contrary it would be 
reasonable to assume that that pattern will continue. Each new employment/assignment would 
then be regarded as a permanent workplace unless and until it could be shown that, on a 
particular occasion, the employee would in fact be moving on to a second or subsequent 
assignment with the same employer. 


Also, an individual may expect, when he takes up the employment with the composite, that the 
assignment on which he is working will be his only one — because, for instance, he is filling in 
time between permanent assignments, or he is returning to an overseas country, In these cases 
the individual would not have a temporary place of work and his travel and subsistence expenses 
will be fully taxable and subject to NICs. 


Similarly, an employee with a history of taking successive assignments with the same employet 
will eventually decide that a particular assignment will be his or her last. Or he or she may decide 
to take a permanent position working directly for their client, when the assignment is completed. 
From the point when that decision is reached that workplace will no longer be a temporary 
workplace. It will be the place where the employee expects to work for all or almost all of the 
remaining period of his or her employment. However this rule will not be used to deny a 
deduction for travel to a workplace that would otherwise be a temporary workplace if it is the 
final posting for someone whose contract of employment has lasted for at least 5 years. 


If an individual’s travel and subsistence does not meet the tests set out above for a temporary 
workplace, it must be subject to PAYE and NICs. 


RI 272 (24 February 2005) Stock dividends in discretionary trusts - 
appeal result 


A shareholder may be given the option to receive shares instead of cash dividends. These share: 
are known as stock or scrip dividends. As a matter of company law stock dividends may 
depending on the circumstances, be income or capital in nature. Furthermore, some trust deeds 
require trustees to treat all stock dividends as capital, or give trustees discretion so to do 
Section 249 ICTA 1988 deems stock dividends to be income for tax purposes. It has always beer 
the Inland Revenue’s understanding of S249(6) ICTA 1988 in conjunction with S686 that 
regardless of their company law status or the provisions of the trust deed, when stock dividend: 
are received by the trustees of a discretionary trust (that is, one where the trustees car 


accumulate income or pay it at discretion) the stock dividends are taxable at the dividend trus' 
rate, with a credit for tax at the dividend ordinary rate. i 


This position was challenged some years ago when a number of trustees self assessed on é 
different basis. Their view was that (because of their company law status and/or the provisions o' 
the trust deed) the stock dividends were taxable only at the dividend ordinary rate, covered by 
the accompanying tax credit, and so in effect no tax was due on them. The ‘arguments pu 
forward in support of the taxpayers’ position were along the lines that the stock dividends wer 


capital in trust law, and so could not be taxed at the dividend trust rate because $686 appliec 
only to receipts that are income in trust law. 


In response, the Inland Revenue opened enquiries. Some trustees decided to settle. But mos 
cases are still open pending the result of the trustees’ appeal in the stock dividends case, Howel 
& anr (Trustees of the Robin Discretionary Settlement) v Trippier. That appeal was lost at the 
Special Commissioners in December 2003 (reported as Red Discretionary Trustees v Inspector o; 
Taxes at [2004] STC (SCD) 132) and in the Court of Appeal in July 2004 (reported as Howell 4 
anr v Trippier (HMIT) [2004] EWCA Civ 885 at [2004] STC 1245). The trustees then petitionec 
the House of Lords for leave to appeal. On 8 December 2004 the trustees’ petitiom for leave tc 


appeal was dismissed. The Court of Appeal jud tis t final. The j 
found on the Bailli website at bates ea ere RUNNER mot 


The effect of the judgement is to confirm that all stock dividends received by’ titistees’ o: 


discretionary trusts are taxable at the dividend trust rate, with a credit for tax at the dividenc 
ordinary rate. 


bnotis eniviova 
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Any trusts affected by this judgement should either submit amended SA returns or contact their 
usual tax office. 


RI 273 (21 April 2005) Non-domiciled employees working in the 
United Kingdom — Dual contract arrangements 


INTRODUCTION 


Dual contract arrangements are popular with foreign domiciled employees who work both in 
and outside the United Kingdom (UK). Although there is nothing to prevent an individual from 
entering into an employment contract with more than one employer, we have become increas- 
ingly concerned that employers, employees and their advisers are providing us with written 
Sontracts that do not reflect the reality of the situation. This article explains a change of 
emphasis in the way that our offices will approach enquiries into dual contract arrangements. In 
summary, we believe that the commercial reality in some cases may be that the employee has just 
yne employment. 


STATUTORY POSITION 


The question of the existence or otherwise of an employment usually arises for tax purposes 
where there is doubt over whether income derives from employment or self-employment. Once it 
nas been established that an individual performs services as an employee, there is generally little 
jifficulty in attributing earnings to a particular employment relationship. 


The Employment Income parts of the Income Tax (Earnings and Pensions) Act 2003 (ITEPA) 
charge to tax earnings “from” employment. Although ITEPA does not attempt a comprehensive 
Jefinition of employment, section 4(1) provides that “employment” includes “any employment 
inder a contract of service”. 

Chapter 5 part 2 ITEPA contains the rules for determining the taxable earnings of employees 
‘and office holders) who are resident, ordinarily resident or domiciled outside the UK. 
Section 21 taxes the full amount of any general earnings for a tax year in which the employee is 
esident and ordinarily resident, but not domiciled, in the UK except to the extent that they are 
“chargeable overseas earnings” for that year. Section 22 provides that the taxable amount of 
chargeable overseas earnings is the full amount remitted to the UK in that year. Section 23 
Jescribes how to calculate chargeable overseas earnings. By section 23(2), “general earnings for a 
ax year are overseas earnings for that year if: 


+ in that year the employee is resident and ordinarily resident, but not domiciled, in the UK, 
- the employment is with a foreign employer, and 

- the duties of the employment are performed wholly outside the UK.” 

“Foreign employer” is defined in section 721(1) ITEPA as meaning “in the case of an employee 
esident in the United Kingdom, an individual, partnership or body of persons resident outside 
he United Kingdom and not resident in the United Kingdom or the Republic of Ireland, ...” 


Where the employment is in substance one whose duties fall to be performed outside the UK, 
he requirement that the employee performs the duties of the employment wholly outside the 
UK is subject to section 39. This provides that duties performed inside the UK, which are 
‘merely incidental to” duties performed outside the UK, are to be regarded as performed 
yutside the UK. In Robson vy Dixon 48 TC 527, Pennycuick V.-C. observed that: 

‘the words “merely incidental to” are upon that ordinary use apt to denote an activity (here the 
serformance of duties) which does not serve any independent purpose but is carried out in order 
o further some other purpose.” 

$0 duties performed in the UK that are of the same type as those performed overseas are not 
nerely incidental, even if performed for only a very short time. 

[he calculation of chargeable overseas earnings is set out in three steps in section 23(3). The first 
step is to identify the full amount of overseas earnings. The. second and third steps adjust this 
igure by deducting allowable expenses and applying any limit required by section 24. Section 24 
mposes a limit on how much of an employee’s general earnings are chargeable overseas earnings 
where the duties of an associated employment are performed in the UK. The limit is the 
sroportion of the aggregate earnings for that year from all the employments concerned that is 
easonable having regard to the nature of and time devoted to the duties performed outside and 
n the UK respectively and to all other relevant circumstances. 


DUAL CONTRACT ARRANGEMENTS 

The legislative scheme outlined above is advantageous to employees or office holders who can 
show that they are: 

- resident and ordinarily resident but not domiciled in the UK, and 

- perform duties of an office or employment under a foreign employer wholly outside the UK. 
As chargeable overseas earnings are taxed on remittance, there is a clear incentive to ensure that 
such earnings are paid overseas and to minimise the amount of earnings remitted to the UK. 


Sid 
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However, the requirement that the duties of the employment are performed wholly outside the 
UK presents problems to foreign domiciled employees whose jobs require them to work partly in 
the UK and partly abroad. Earnings from an employment with duties performed in and outside 
the UK would be taxable under section 21 wherever received. An employee may therefore be 
offered. two employment contracts, for example:- A £S) € 
(1) covering the performance of duties in the UK, and yey > 
(2) with an associated employer resident overseas, covering duties performed in the rest of the 
world, excluding the UK. 
The intention is that earnings from employment contract (2) will be chargeable.overseas earnings 
and therefore taxable under section 22 only when remitted to the UK. For this reason, dual or 
multiple employment arrangements are popular with foreign domiciled employees whose duties 
are performed partly in the UK and partly outside the UK. The arrangement 1s generally that 
the individual enters into two separate written contracts, frequently referred to as the UK 
employment contract and the overseas employment contract. 


INLAND REVENUE RESPONSE TO DUAL CONTRACTS 


Inland Revenue offices may make enquiries in order to check whether the earnings under the 
overseas contract are chargeable overseas earnings. They may also consider whether there is in 
fact a single employment contract notwithstanding the production of two written contracts, This 
approach has generally been deployed where there is concern that there has been an attempt to 
split a single employment to exploit the legislation that provides for chargeable overseas earnings 
to be taxed on remittance. 


Employers, employees and their advisers maintain that there are separate and distinct employ- 
ments. They invariably argue that the employee performs a different role with different 
responsibilities under each contract of employment and that the duties under each do: not 
overlap and are not dependent on each other. In many cases written contracts have been drafted 
that fairly represent the true employment relationships and include a proper job description 
along with details of the remuneration package and other entitlements (annual leave etc) relating 
to each employment. Care has been taken to ensure that the roles described in each contract are 
capable of independent existence with proper regard given to what would happen on termination 
of one of the employments. Best practice has recognised the importance of maintaining separate 
payroll and expenses regimes and different line management and reporting arrangements. 


Where there are two employment contracts and the written contracts reflect this, dual contract 
arrangements provide a legitimate way to structure an individual’s employment relationships. 
Where the Revenue is satisfied that the arrangements reflect the true employment relationships, 
enquiries focus on: 


- ee: the employee has in fact performed substantive duties under the overseas contract in 
the - ‘ 

— whether a section 24 adjustment is needed to address an imbalance between the earnings 
from the UK and overseas contracts. 


Given the way in which modern business operates and the ease and speed of communication, 
some employees may find it increasingly difficult to avoid performing substantive. UK. duties 
under their overseas contracts. For example, an employee who is responsible under their overseas 
contract for servicing the business of overseas clients may have to respond to a telephone call or 
e-mail from a worried overseas client with an urgent problem when the employee is in the UK. 
Formulating and communicating a response to such a problem would be regarded as a 
fundamental duty under the overseas contract. It follows that the performance of such duties in 
the UK will not be merely incidental to the performance of duties outside the UK as they will be 
of equal importance to the overseas duties. It is the quality of the UK duties and not the time 


devoted to their performance that determines whether they are merely incidental. 
: java én 


» 


CURRENT DEVELOPMENTS | re His} odd WAIL 


} ‘ 1 ie emo nob yd’ S711) 21 
We are increasingly seeing arrangements where the, duties required under each’ purported 
employment contract are defined according to where those duties are performed;, For example, 
the UK contract states that the duties of the employment are all those duties performed. in. the 
UK whereas the oyerseas contract states that the duties of the employment are-all those duties 
performed wholly overseas. We are asked to accept that all overseas;duties are duties of the 
overseas employment and all UK duties are duties of the UK employment. On that-analysis, 


duties performed in the UK in connection with the. business .of.the apple er a 

performed under the terms of the UK contract and are Bie nas crime! aah ployment 
We do not consider that the existence of separate and distinct employments is détermined by the 
terms of written contracts where the main distinction between the duties required under ‘each 
contract is geographical. We have become increasingly Goncernéd that ‘arrangeméiits of’ this 
nature artificially divide a single job so earnings attributable'to overseas duties can’ be treated as 


chargeable overseas earnings. We have now received legal advice that supports a-robust:challenge 
to such arrangements. ; cicuicion 03 bas esserove bisg 918 2gnimss toe 
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CHANGE OF EMPHASIS 


As a result of the legal advice referred to above, we intend to change the emphasis in the way in 
which we currently approach enquiries involving dual contracts. In our view, a dual contract 
arrangement based solely or mainly on a geographical split of employment duties without 
commercial underpinning is: vulnerable to challenge on the grounds that there is in reality a 
single employment with duties in and outside the UK. When we come across such cases, we 
intend to fully investigate the facts and circumstances including the commercial rationale and 
context and to assess an employee to tax where the evidence shows that there is in fact a single 
employment. If necessary, we will defend such an assessment in formal appeal proceedings. 


We take the view that a dual contract arrangement is unlikely to work unless there are two 
distinguishable jobs. For example, a French resident employer ‘A’ sends employee ‘B’ who is 
domiciled outside the UK to establish an office in London for its UK subsidiary ‘C’. A requires 
B to work in its Paris office servicing their existing portfolio of French clients two days per week. 
On the other three days, C requires B to work in London. This is likely to constitute a proper 
basis for B holding separate employment contracts with A and C. 


In order to decide whether the arrangements create two employments, rather than artificially 
divide a single employment for tax purposes, it is appropriate to look at the economic advantage 
that an employer gains from the employee’s activity. If the contractual arrangements are to have 
any meaning, they must be seen in the context of the underlying commerciality of the 
arrangements. Regardless of there being two written contracts, we would not accept that there 
were two employments if the risks and rewards relating to work done in the UK and overseas 
were in fact substantially borne and received by a single employer. Moreover, an arrangement 
requiring a written contract between an employee and a UK employer which provides only for 
the performance of duties in the UK would appear artificial if the employer’s business extends 
outside the UK. 


An employer’s interest does not lie in having the employee work in a defined geographical area 
put in an economic activity that benefits the employer. An employee may perform duties 
overseas that directly benefit the business of the UK employer. When performing those duties, 
the employee is not working for the overseas employer but for the UK employer overseas. If the 
irrangement were genuine, the employee would not be paid by the overseas employer to work for 
the UK employer overseas. If that is what the contract requires, it would indicate a lack of 
sommerciality. Conversely, an employee who performs duties in the UK that directly benefit the 
dusiness of the overseas employer is working for the overseas employer in the UK. It is difficult 
-O imagine circumstances in which contracts that can require an employee to work for the benefit 
of a UK employer whilst being paid by an overseas employer or vice versa would be offered by 
smployers that were not associated. 


Various mechanisms exist for allocating costs to another entity that benefits from an employee’s 
services. These include transfer pricing adjustments. It has been suggested that such adjustments 
estore the commercial equilibrium and thus support the existence of separate employments. We 
Jo not find this persuasive. The fact that such adjustments are necessary indicates that the 
smployer has misjudged the commercial reality of the arrangements. Separate employers do not 
or sensible commercial reasons pay employees to work for someone else, with or without 
ransfer pricing. 


Dual contract arrangements are sometimes used when a UK resident employee holding one 
smployment with worldwide duties first becomes ordinarily resident. We have also seen cases 
nvolving individuals who are self employed before they arrive in the UK but become employees 
vith dual contract arrangements on attaining UK resident and ordinarily resident status without 
uny significant change in the way in which they carry out their professional activities. In other 
sases, recruitment material suggests that the employer has a single vacancy to fill and a dual 
ontract arrangement is only implemented following the appointment of a non-domiciled 
ndividual. In such scenarios, we would aim to test whether the facts reflect commercial reality. 


SVERSEAS CONTRACTS AND UK DUTIES 


Where the commercial reality shows the existence of separate employment contracts, it is 
ometimes argued that contractual terms that prohibit the performance in the UK of duties 
onnected with the business of the overseas employer, preclude the Revenue from arguing that 
he employee has performed duties of the overseas employment in the UK, These arguments are 
yased on the UK duties being “ultra vires”. 


We do not consider that the presence of such clauses means that we should. ignore: the 
erformance of duties in the UK that clearly benefit the overseas employer. To that end, both 
‘mployers ought to be closely monitoring the employee’s UK activities. For example, where the 
mployee has performed substantive duties in the UK that directly benefit the overseas 
smployer, we would expect the UK employer to mark the fact that the employee is effectively 
ibusing its time and take appropriate disciplinary action. And if the UK work in question was 
valuable, we would not expect the overseas employer to take it into account when calculating 
onus entitlement. We think that clauses like this are frequently waived or ignored and may be 
nserted to create a misleading impression. 34 


Sid 
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TAX IMPACT WHERE DUAL CONTRACT ARRANGEMENTS FAIL 


Where the facts indicate that there is, in commercial reality, only one employment contract 
whereby the employee performs duties for the benefit of one employer both in and outside the 
UK, ali of the employee’s general earnings will be taxable under section 21 ITEPA. As earnings 
attributable to overseas duties will not be chargeable overseas earnings, tax will be charged on 
receipt rather than on remittance to the UK. The identity of the “employer” will depend on all 
the facts and circumstances of the individual case. However, the UK entity that receives the 
benefit of an individual’s services will be obliged to apply PAYE to all payments of PAYE 
income made to the employee during the period that the employee works for that entity. This is 
because the UK entity will either be the employer or (for the purposes of section 689 ITEPA) the 
relevant person. 

If there are genuine separate employments but the employee has performed substantive duties in 
the UK for the overseas employer, then all earnings from the overseas contract will be taxable 
under section 21 in the relevant year. They will not qualify as chargeable overseas earnings under 
section 22 because the duties of employment with a foreign employer will not have been 
performed wholly outside the UK in the year in question. There is unlikely to be an obligation to 
operate PAYE on earnings from the foreign employer, as that employer will not have the 
necessary presence in the UK for PAYE purposes, and the UK employer will not be the relevant 
person in relation to duties performed by the employee under the separate overseas employment. 


NATIONAL INSURANCE 


Where for tax purposes the facts indicate that despite the existence of two written employment 

contracts, there is a single employment covering UK and overseas duties, there could also be 

National Insurance consequences. If it is found that the earnings relating to overseas duties are 
qe ae to employment with the UK employer, there will be liability to pay further National 
nsurance. 


Commentary—Simon’s Taxes E4.111. 


RI 274 (October 2005) Change of Interpretation: investment trust 
companies: Eligible investment income and offshore income gains 


ACCOUNTING PERIODS STARTING ON OR AFTER 1 JANUARY 2006 

All statutory references are to the Income and Corporation Taxes Act 1988 unless otherwise stated 
We have been considering whether an offshore income gain computed under section 761 falls 
within the definition of eligible investment income for the purposes of TA 1988 s 842. 
Investment trust companies may have disposed of material interests in offshore funds that dc 
not qualify for “distributing fund” status. 

Our previous view was that an offshore income gain arising from such a disposal would qualify 
as eligible investment income for the purposes of section 842. 

We now take the view that an offshore income gain would not qualify as eligible investment 


income for the purposes of section 842. This applies for accounti i i 
thc BRENT pp ing periods commencing on 01 


ELIGIBLE INVESTMENT INCOME 


TA 1988 s 842 provides the detailed conditions that a company must meet in order to obtair 
approval from the Board as an “investment trust”. Na 


The gains of an approved investment trust are not chargeable gai i secti . 
Taxation of Chargeable Gains Act 1992 (TCGA 1992). ® Bains PY, NALS ir AREA VED 
Section 842(1)(a) provides that to obtain investment trust status fi 1 i 

: be aie ets: or any accounting period, < 
company must, inter alia, meet the condition that i ii igi 
sore Us iat at its income consists wholly or mainly of eligibl 
Section 842(1AA) provides that income is eli 
section 842 in so far as it is either: 
(a) income deriving from shares or securities, or 
(b) eligible rental income, within the meaning of section SO8A. 


OFFSHORE INCOME GAIN ae 


TA 1988 ss 756A-764 in Chapter V Part XVII contain 
funds. In some circumstances, it provides for the 
fund to be treated as income, referred to as an “ 


gible investment income for the purposes o 


tain anti-avoidance legislation for offshor 
gain on disposal of an interest in an offshor 
,; : offshore income gain”. ae Rn i 
An offshore fund is defined in section 756A as a collective investment scheme constituted by: 
= ‘A sna se is a outside the UK, or ian vee burt cold mn 
= unit trust scheme, the trustees of which are not resi i ecards Shearer 
- Arrangements not falling within the above, taking a econial aaa of oe lawouf al deotiban 
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outside the UK and which under that law create rights in the nature of co-ownership 
(without restricting that expression to its meaning in the law of any part of the UK). 
For taxation purposes there are two types of offshore fund: 


— Those with distributing fund status. 
— Those without distributing fund status. 


In order to obtain distributing fund status an offshore fund must satisfy a number of tests 
concerning its distributions policy and its investments. These tests are stipulated in TA 1988 
s 760 (2) and (3) as supplemented by Parts I and II of Schedule 27. 

If an offshore fund meets the tests for distributor status and is certified as a distributing fund by 
the Board then the anti-avoidance rules will not apply. The normal chargeable gains rules apply 
to the computation of the gain upon disposal of material interests in that offshore fund by 
investors subject to UK capital gains tax or corporation tax on chargeable gains. 

The disposal of material interests by investors subject to UK capital gains tax or corporation tax 
on chargeable gains is different where the Board has not certified the offshore fund as a 
distributing fund. Such disposals give rise to an “offshore income gain” and are governed by the 
Fules in Schedule 28. Schedule 28 provides that upon disposal there shall first be determined the 
amount of any unindexed gain accruing to the person making the disposal. Subject to TA 1988 
s 757(3) to (6) and paragraph 3 of Schedule 28, the unindexed gain accruing on a material 
disposal is the amount which would be the gain on that disposal for the purposes of TCGA 1992 
if it were computed: 


(a) without regard to any charge to income tax or corporation tax by virtue of section 761, and 
(b) without regard to any indexation allowance on the disposal under TCGA 1992. 

Section 761(1) provides that an offshore income gain shall be treated for all the purposes of the 
Tax Acts as income arising at the time of the disposal to the person making the disposal and, 
with regard to companies, constituting profits or gains chargeable to tax under Case VI of 
Schedule D for the chargeable period in which the disposal is made (section 687(1) ITTOIA 2005 
is the charging provision with regard to individuals). 


DISCUSSION 


It is now our considered opinion that, notwithstanding the tax treatment accorded by sec- 
tion 761, the disposal of a material interest is, in essence, a disposal of a capital asset. Whilst 
section 761 deems the gain arising on disposal to be income for the purposes of the Tax Acts it 
does not re-characterise the source of the deemed income. The deemed income cannot be said to 
be derived from the share or security in the generally understood sense of “flowing from” the 
holding of the share or security. It is therefore not eligible investment income for the purpose of 
section 842 as it arises from disposal of an asset. 

Section 757(2) provides that there is a disposal of an asset for the purposes of the offshore fund 
regime if there would be such a disposal for the purposes of TCGA 1992. Paragraph 2 
Schedule 28 covers the computation of the offshore income gain. This continues the TCGA 1992 
theme. Paragraph 2(1) provides that there shall first be computed an unindexed gain, which is 
the amount which would be the gain on that disposal for the purposes of TCGA 1992 if it were 
computed without regard to any charge to income tax or corporation tax by virtue of 
section 761 and without regard to any indexation allowance on the disposal under TCGA 1992. 
With regard to offshore funds, where the income is rolled up there is no distribution of income 
that can be taxed in the hands of the UK investor under the income tax rules. The investor only 
realises any profit or gain upon disposal of the material interest in that offshore fund. This is 
clearly a capital gain to which the chargeable gains rules in TCGA 1992 would apply but for the 
offshore funds legislation in sections 756A—764. 

We are aware that a number of investment trust companies may have structured their invest- 
ments on the basis of the previous view. To enable these companies to adjust their investment 
portfolios, the current view, as set out above, will not apply immediately. It will apply to all 
accounting periods beginning on or after 1 January 2006. 

Please address any enquiries to: 

David Moran/Lee Harley, 

CT & VAT Products & Processes, 

Financial and Insurance Team, 

Third Floor, 

100 Parliament Street, 

London 

SWIA 2BQ. 

Tel: 020 7147 2612/2597 


Rl 275 (December 2005) Authorised investment funds (AIFs): loan 
relationships and derivative contracts 
Tax Bulletin 60 (issued August 2002) set out the tax treatment of authorised investment funds 


(Authorised Unit Trusts and Open-ended Investment Companies) that invest in loan relation- 
ships and derivative contracts following the introduction of the derivative contracts legislation 


sid 
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and revisions to the loan relationships rules in FA 2002. It also clarified the Revenue’s approach 
to the taxation of profits from futures and options following the repeal of TA 1988 sec- 
tion 468AA (which provided that such profits of AIFs would not be taxed as trading income). 
This was that while it is impossible to say, in advance of a transaction taking place, that it is not 
going to be a trading transaction, the general and prevailing assumption 1s that authorised funds 
will not be conducting a trade. They are investment vehicles and are regulated as such. 

This update is in response to concerns raised by the fund management industry that this 
approach may change following the publication by the FSA of a new Sourcebook (COLL) for 
authorised funds (March 2004). t 

COLL introduces a new kind of non retail authorised investment fund available only to 
institutional and sophisticated investors, referred to as the Qualified Investor Scheme (QIS), 
With particular application to QIS, COLL also makes some changes to the investment flexibility 
available to authorised funds that wish to invest in derivative contracts. For example funds are 
now allowed to hold derivative contracts as assets in their own right, whereas previously, they 
were restricted to using derivatives to hedge capital or income positions. 


DERIVATIVE CONTRACTS AND LOAN RELATIONSHIPS 


We can confirm that HMRC’s approach to the taxation of profits arising on derivative contracts 
is unchanged from that set out in TB 60. Provided the fund properly applies the accounting 
treatment set out in the accounting SORP, the tax treatment will follow from that: The inclusion 
of gains or losses from derivative contracts in the capital or income columns of the statement of 
total return will depend upon the nature of the transaction. The tax treatment’ will follow the 
presentation in accounts prepared in accordance with the SORP. This applies to derivatives 
taken out to protect a capital or an income position, as well as to derivatives that are held as 
assets in their own right to enhance capital or income. 


TRADING OR INVESTING 


We also continue to receive questions on what constitutes trading activities for AIFs. 

There remains a general and prevailing assumption that AIFs will not be conducting a trade. 
The new investment strategies allowed by COLL do not alter that presumption. The existence or 
otherwise of a trade for tax purposes is always a question of fact, and the factors taken into 
account for determining whether or not a body is trading are well known: 


RI 276 (February 2006) Certification of qualifying life insurance 
policies—revised requirements oe 


BACKGROUND 


Life insurance policies attract certain tax advantages for policyholders if they are “qualifying 
policies”. They are less likely to attract a charge under the “chargeable event regime” appearing 
at ITTOIA 2005 Ch 9 Pt 4, for example on surrender or maturity. And if made on or before 
13 March 1984 they continue to attract life assurance premium relief so long as they are not 
varied to extend the term or increase benefits. 


The rules defining qualifying policies are at TA 1988 Sch 15. They are complex and it is a 
requirement that all policies must be certified by HM Revenue & Customs before they can be 
treated as qualifying. The relevant legislation is at Sch 15 para 21. ; 


This legislation provides for the certification of individual policies. It also provides fot 
appropriate policies to be treated as qualifying if they conform with “a standard form certified 
by the Board as a standard form of qualifying policy ...or ...a form varying from a standard 


form so certified in no other respect than by making such additions thereto as are ...certified by 
the Board as compatible ...”. 20 DQ Tig < 


PREVIOUS VIEW 


We have previously taken a strict view of the requirement just outlined, so that a ich anges to 
the policy wording would trigger a requirement to seek re-certificaten of an i ee 
policy. This included the situation where the insurer under the policy changed its name, or the 
insurer’s identity changed following a transfer of business from one insurer to another, including 
a transfer of engagements by a friendly society, even though the policy terms were unchanged. 


REVISED VIEW : 
We have reconsidered our approach and concluded that som ation is mains 
: : e relaxat , 

important that any amendments to policy wording that could be eth bi vein 
are submitted for the purposes of re-certification. Where, however ih etihetoe 


~ » there is simply a change of name of the insurer under the policy; 6r box) 08 wile 


— the policies in question form part of a transfe i insure! 
01 r of business from one insurer to another, 
the terms of the policies are unchanged hero lit ZI RER Ree Neb eas <n 


crak VatT-% 


: +7 b. 
‘ Nis st 
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it will be sufficient merely to inform HM Revenue & Customs’at the address below. 


This requirement is to enable effective records to be maintained identifying the insurer under the 
policies. We consider that the identity of the insurer under the policy forms part of its terms, but 
policies may continue to be regarded as certified provided HM Revenue & Customs is made 
aware of the identity of the current insurer. 

This revised view should bring modest deregulatory benefits for insurers. 


Changes of name or notice of transfers of business should be sent to Insurance Group, Financial 
and, Insurance Team, HM Revenue & Customs, Mailstation A, 3rd Floor, 100 Parliament Street, 
London SWI1A 2BQ. 


Commentary—Simon's Taxes B8.646, E1.1326. 


RI 277 (April 2006) Giving effect to deficiency relief under ITTOIA 
2005 s 539 (formerly TA 1988 s 549—corresponding deficiency relief) 


An individual is entitled to deficiency relief (DR) under the chargeable event regime that applies 
co gains on life policies, life annuity contracts and capital redemption policies if: 


— the final calculation of the chargeable event gain (when the policy or contract comes to an 
end on maturity, full surrender or death) shows a negative amount (or ‘deficiency’), and 

— one or more gains on the policy or contract arose in earlier tax years, following part 
surrenders or part assignments, on which the individual was liable to tax, and 

— the individual is the liable person, that is, he or she would have been taxed on a gain on the 
final event had a gain arisen instead of a deficiency. 


The amount of the deficiency available for DR is restricted to a maximum of the total of the 
earlier gains from the same policy on which the individual was liable. The legislation was 
amended with effect from 3 March 2004 and the remainder of this article applies equally to valid 
claims under the law as it stood previously. 


DR is given by way of a computational adjustment that reduces the amount of income tax 
chargeable for the tax year in which the deficiency arises. Its practical effect is to reduce, by an 
amount equal to the DR due, the level of income charged at the higher rate (or the dividend 
upper rate) of income tax and instead charge that same income at the basic, lower or dividend 
ordinary rates as appropriate, depending on the nature of the income. Consequently, DR can 
only be of benefit to a taxpayer liable at the higher rate (or the dividend upper rate). 


We have recently received a small number of appeals against 2003-04 self-assessment tax 
computations featuring DR, stating that insufficient relief has been given. We are prepared to 
accept this view of the law can, where an individual has a certain combination of income sources 
forming his total income, result in DR being allocated, by virtue of TA 1988 s 835, in a way 
different from our self-assessment tax calculation. This can result in further tax saving. The 
amount of the saving is not uniform as it depends on the various sources of income an 
individual has chargeable. No two individual cases are alike. 


Under this alternative view, we now accept that the most tax effective approach would be to 
relieve DR by allocating the relief against dividends or other savings income in priority to 
non-savings sources of income (for example employment income). The additional tax saving can 
be up to 4.5% of the DR claimed. In practice this saving is likely to be much smaller. DR, if 
given first against dividends, reduces the effective rate of tax from the dividend upper rate of 
32.5% to the dividend ordinary rate of 10%. The tax saving is thus 22.5% of the income. Our tax 
calculation currently allocates DR against non-savings income first reducing the tax rate from 
40% to 22% giving a tax saving of 18% of the income; hence the 4.5% (22.5% minus 18%) 
difference. An example is contained at the end of this article. 

In accepting this alternative view we have amended our tax calculation for tax year 2005—06 and 
started using this from 6 April 2006. We have also identified all tax returns from 1999-2000 that 
contain a DR entry in box 12.12 (in tax years after 1999-00, box 12.9). We will now review 
returns from 2000-01, without further claim, to identify those where an alternative allocation of 
DR against disclosed income sources results in further relief. Claimants benefiting from a 
reallocation of DR for tax year 1999-00 were notified of their additional income tax relief by 
31 January 2006. at 

In tax year 2003-04 approximately 0.05% of all SA returns contained an entry in box 12.9 and 
this figure was significantly smaller in 1999-00. Of these cases we believe the number affected 
will be tiny, but we will undertake to review all cases and take any overpaid tax into account in 
re-working subsequent years’ liabilities or repay those benefiting. 


Example 
Tn tax year 2003-04 X had an income from employment £38,000 and dividends of £50,000. He 
~ claims DR of £30,000. Basic personal allowance of £4,615 has been claimed. 

Based on the 2003-04 SA tax calculation X’s tax liability is— 


| » Income. Starting ~ Basic rate Dividend Dividend 
av. rate ordinary rate. upper rate 


Sid 
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Employment 33,385 1,960 31,425 
38,000 — 
4.615 
Dividends 50,000 27,115 22,885 
; 1,960 58,540* 22,885 
@ 10% @ 22% @ 10% @ 325% 
£19600  £6,913:50 £2.711-50 £7,437-62 
Tax £17,258-62 


*Basic rate band extended to £58,540 (£28,540 + £30,000 (DR)). 
Statutory calculation of liability 


Income Starting Basic rate Higher rate Dividend upper 
rate rate 
Employment 33,385 1,960 28,540 2,885 
38,000 — 
4,615 
Dividends 50,000 50,000 
1,960 28,540 2,885 50,000 
@ 10% @ 22% @ 40% @ 325% 
£19600 £6,278:80 £1,154-00 £16,250:00 
£23,878 :80 
Less DR30,000 of income charged at dividend ordinary £6750:00 


rate of upper rate 30,000 x 22.5% (32.5% — 10%) 


Tax £17,128:80 


Tax saving between two methods £129-82 (17,258-62 — 17,128.80) 


Reconciliation ~ £2,885 (DR set against dividends instead of non-savings income) X 4.5% = 
£129.82 


Commentary—Simon's Taxes E1.455D. 


RI 278 (June 2006) HMRC and the Hastings-Bass Principle 


The purpose of this article is to give an indication of HMRC’s current views on some aspects 0 
the so-called “Hastings-Bass” principle. The principle has been applied in the context of trust 
where a trustee is given a discretion as to some matter, on which he acts, but where the purporte: 
exercise of his discretion has unintended consequences. 


Traditionally the courts have been reluctant to interfere in the exercise of a trustee’s discretio 
but there is now a growing line of authority revealing the emergence of a principle whereby : 
court, in certain circumstances, will or may intervene. It is a principle that has been developed b 


the courts in England and Wales, and has been applied by the Royal Court in Jersey, although 1 
seems that there is no equivalent principle in Scotland. 


The name of the principle comes from the case of Re Hastings-Bass deceased [1975] Ch 2 
(“Hastings-Bass”). In that case the Court of Appeal upheld the validity of an exercise b 
trustees of the statutory power of advancement, save to the extent that it was necessarily void fo 
perpetuity, on the basis that the court should not interfere where a trustee is given.a discretion a 
to some matter in which he acts in good faith, notwithstanding that his action does not have th 
full effect which he intended, unless it is clear that he would not have acted as he did— © , 


— had he not taken into account considerations which he should not have taken into account 


or Tay 

— had beat failed to take into account considerations which he ought to haye taken int 
account. Big vilay 

The second limb of the principle was purportedly reformulated into a more readily understooc 


positive version by Warner J in Mettoy Pension Trustees 
1587 (“Mettoy”) at 1621A_H as follo es 1 Trustees Ltd vy Evans and others [1990] 1 WLI 


“Where a trustee acts under a discretion given to him under the terms of the trust, the cout 

will interfere with his action if it is clear that he would not have acted as he did had he nc 
failed to take into account considerations which he ought to have taken into account”. - 

This reformulation in fact involved a substantial leap from the original formulation of th 

principle in Hastings-Bass itself, for two reasons. First, the word “will” apparently denotes a 

obligation on the court to intervene whenever the stated conditions are satisfied. Secondly, th 
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negative proposition that the court should not interfere unless certain conditions are fulfilled is 
not logically equivalent to the much wider positive proposition that the court should, or even 
may, interfere if those conditions are fulfilled. Nevertheless, after reviewing a number of 
authorities Warner J concluded in Mettoy that there was a principle in the positive form stated 
above which was separate both from the equitable remedy of rectification and from the 
jurisdiction of the court to set aside a written instrument for mistake. 


Over the past few years there has been an increase of interest in and reliance on the principle, 
which has resulted in a number of decided cases at first instance, including Abacus Trust 
Company Ltd vy NSPCC [2001] STC 1344 (“Abacus vy NSPCC”), Breadner v Granville-Grossman 
2001] Ch 523, Abacus Trust Company Ltd v Barr [2003] Ch 409 (“Abacus v Barr’), Burrell v 
Burrell [2005] STC 569 and Sieff v Fox [2005] 1 WLR 3811 (“Sieff v Fox”) which contains a 
detailed and valuable review of the case law by Lloyd LJ. Apart from case law, the emerging 
principle has also generated a great deal of discussion and commentary by academics and 
practitioners alike. 


An interesting, but perhaps not surprising, feature of the majority of these cases is that the 
unintended consequence of the mistake by the trustees was a liability to tax. For this reason 
MRC have been interested in this area of the law, as it develops and is shaped by the courts. In 
recent years it has been the usual practice of HMRC to decline invitations to be joined as a party 
in cases where the court is being asked to set aside a transaction in reliance on the principle. 
However, in Sieff v Fox Lloyd LJ observed in paragraph 83 that the court’s task might be easier 
in some cases if HMRC did not always decline the invitation to take part in cases of this kind. In 
the light of that observation, and our increasing concern (which is shared by many commenta- 
tors) that the principle as currently formulated is too wide in its scope, HMRC will now give 
active consideration to participating in future cases where large amounts of tax are at stake 
and/or where it is felt that we could make a useful contribution to the elucidation and 
development of the principle. We will be particularly ready to intervene in cases where there 
would otherwise be no party in whose interest it would be to argue against the application of the 
principle. 
[t would be beyond the scope of this article to discuss the issues which arise in any depth, and 
HMRC must in any event reserve the right to advance whatever arguments appear to us 
appropriate in the circumstances of any given case. Subject to that caveat, however, we would 
make the following points in order to give an indication of our present thinking on some of the 
main questions which arise. 


1) In the first place, it should be noted that the principle in its present form has little or nothing 
to do with the type of situation which was considered by the Court of Appeal in 
Hastings-Bass itself, and that it owes its origin to the logically flawed positive reformulation 
of the principle in Mettoy. We consider that any positive formulation of the principle should 
state merely that the court “may” interfere with the trustee’s action, not that it “will” do so. 

2) Secondly, and allied to point (1) above, we consider that the effect of the principle, if it 
applies at all, should be to make the relevant decision by the trustee voidable and not void, 
or at the very least should permit the court to take into account the same sort of equitable 
considerations that apply when it is deciding whether to grant other forms of equitable relief. 

3) Thirdly, we would tentatively suggest that the principle, as it develops, should as far as 
possible be assimilated with the general principles of law by reference to which (a) the 
exercise of a discretion by trustees may be impugned (as to which see the decision of the 
Court of Appeal in Edge v Pensions Ombudsman [2000] Ch 602, especially at 627-30 and 
633), and (4) the courts will set aside voluntary transactions or written instruments for 
mistake. It may be the case that, properly understood, there is no room or need for a separate 
Hastings-Bass principle at all. 

4) Fourthly, in cases where the trustee acts under a discretion and is not obliged to act, we 
would agree with the view expressed by Lloyd LJ in Sieff v Fox, that the relevant test is 
whether the trustee “would” have acted differently if the correct considerations had been 
taken into account, not whether the trustee “might” have acted differently. 

5) Fifthly, while accepting that fiscal consequences are generally amongst the matters which a 
trustee should take into account when deciding how to act, we consider that a distinction 
needs to be drawn between cases where the trustee fails to take relevant fiscal considerations 
into account at all, and cases where the trustee takes steps to obtain fiscal advice but that 
advice turns out (for whatever reason) to be wrong. While there may be scope for the 
principle to apply in cases of the former type, it is felt that in cases of the latter type (which 
include Sieff v Fox) the principle should not apply. 

6) Similarly, in cases where the trustee obtains advice about the tax consequences of a proposed 
transaction, but then fails to implement the transaction in accordance with that advice (as in 
Abacus v NSPCC), it is also felt that the principle should not apply. A common feature of 
cases like Sieff v Fox and Abacus v NSPCC is that the trustee has sought appropriate tax 
advice, and in reliance on it has deliberately taken certain steps which in trust terms achieve 
precisely the effect which they were intended to achieve. Why then should the trustee be 
entitled to have the transaction set aside, in a way that would not be open to an individual 
taxpayer, merely because the advice which he obtained was incorrect, or because he 
negligently failed to follow the advice correctly? In such cases, it is suggested, the court 


SIY 
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should not interfere, tax should be paid on the basis of the transaction actually carried out, 
and the trust:should be left to pursue whatever remedies it may have against the trustee 
and/or the trustee’s professional advisers. | ont 
(7) Finally, despite what was said by Lightman J in Abacus v Barr, we are inclined to agree with 
Lloyd LJ in-Sieff v Fox that a breach of duty by the trustee or the trustee’s agent or advisers 
is not in itself a separate requirement that has to be satisfied if the principle is to apply. 
In the remainder of this article, some brief comments will be made on various practical issues 
which have arisen from time to time. . 
In some instances HMRC have been asked to consent to a reversal of the tax consequences of a 
particular trustee decision without an order of the court, on the basis that the principle in 
Hastings-Bass applies, to save the parties the trouble and expense of going to court. 
We have generally maintained that we require an order of the court before we will review the tax 
consequences of a decision on the basis of the Hastings-Bass principle, and this remains the 
basic position. The nature and parameters of the Hastings-Bass principle are still unclear in 
many respects and although this is something that we will consider in the context of each case as 
it arises, it is felt that we would not generally be entitled to agree to unwind a decision, even if we 
were minded to do so. Crucially, it remains to be clarified by a higher court whether the effect of 
an application of the principle is to make a decision void or voidable. If the decision is voidable. 
the question of whether it should be avoided is one for the court and cannot be resolved by 
consent between the parties. 
At other times we have been asked to determine the tax consequences of obtaining an order. 
while parties consider whether or not to apply to the court. We have generally declined to dc 
this, on the basis that the court may have a wide discretion as to the terms upon which it make: 
any order. Facts and circumstances in cases susceptible to consideration under the principle vary 
considerably and these variations may well affect the approach of the court and, in consequence 
the tax treatment. 


Finally, in a number of cases we have been invited to join the proceedings themselves. Som« 
parties have complained of hardship where we have insisted on a court order before we wil 
review the tax consequences, particularly where the parties are themselves agreed that the 
decision should be set aside. However, we do not consider that our insistence on a court ordet 
leads necessarily to the conclusion that we ought to be joined as parties to those proceedings 
although as we have said above it is now likely that there will be cases in the future where HMRC 
would wish to be joined or to intervene in order to resist an application of the principle ‘in < 
particular case, or to seek to influence the development of the principle in a particular direction 
This article sets out HMRC’s current position on the principle in Hastings-Bass and seeks tc 
give an indication of the type of stance we might take should we become involved in a case in the 
future. We are not, however, limiting ourselves to these arguments. Clearly this is a developins 
area of the law, certain aspects of which will require clarification by the higher courts’ in duc 
course. As things evolve we will keep the principle, and our policies, under review but it is hopec 
that this article will assist taxpayers and practitioners in the meantime. 


Commentary—Simon's Taxes C4.201. 


RI 279 (June 2006) Foreign entities—classifications for UK tax pur. 
poses 


This Tax Bulletin updates and supersedes Tax Bulletins 39 and 50. 


When considering the classification of a foreign entity (ie whether it is either opaque (0) 
transparent) for UK tax purposes, due regard is given to the approach of the Court of Appeal it 


the case of Memec plc v IRC (70 TC 77) and the line of law that i i 
the following matters should be considered— Sauk bihod coe rae 


(a) Does the foreign entity have a legal existence separate from that of the persons who have ar 
interest init? Sak alive Mindstid 
(b) nes ry entity issue share capital or something else, which serves the same function as share 
capita terl cn al 
(c) Is the business carried on by the entity itself or jointly by th ‘he SitGreRt 4 
: : Bw e persons who have an interest it 
it that is separate and distinct from the entity? os se iO anus 
(d) Are the persons who have an interest in the entity entitled to share in its profits a8 they arise 
or does the amount of profits to which they are entitled depend on a decision of the entity o 
5 ie after the period in which the profits have arisen, to make-a distribution of it: 
its. ees Tio! 1 
(e) Who is responsible for debts incurred as.a result of th EDU ER Gataiieaes 
j e carrying o the busir th 
entity or the persons who have an interest in it? mana - a So mei ec 


(f) Do the assets used for carrying on the business belo Jalbwiguitinreiniiaonn 
persons who have an interest in it? ae benetieallviee SEE aie Og 


; 4 : Dibe yap Sei 
Some of those factors may point in one direction: cid aed) diel ae 

Sits s ; others may point in another. An overal 
conclusion is reached from looking at all the factors iogethen» dito ireuttiationotch or 
significance than others. Particular attention is paid to factors (c) and (d). In considering then 
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we look at the foreign commercial law under which the entity is formed and at the internal 
constitution of the entity. How the entity is classified for tax purposes in any other country is not 
relevant. The conclusion that is reached is then used in considering the relevant piece of UK tax 
law. 


A list of foreign entities where we have been asked our view on the question of transparency/ 
opacity is set out below. A separate list of foreign entities, which have been considered for stamp 
duty purposes, appears in the Stamp Taxes Manual available on the HMRC website. 


It should be noted that the list only gives our general view as to the treatment of the specified 
foreign entity. In a particular case regard may also need to be had to— 


— +The specific terms of the UK taxation provision under which the matter requires to be 
considered; 

— The provisions of any legislation, articles of association, by-laws, agreement or other 
document governing the entity’s creation, continued existence and management, and; 

— The terms of any relevant Double Taxation Agreement. 


It should also be borne in mind that in relation to the classifications set out on the list— 


= In some instances HMRC’s view was given many years ago, and there may have been 
significant changes in the relevant foreign law which may mean that a different conclusion as 
to the status of that entity might now be reached. Changes in foreign law after the 
publication of this article may be significant for the same reason. 

— Entities are described as either fiscally “transparent” or “opaque” solely for the purposes of 
deciding how a member is to be taxed on the income they derive from their interest in the 
entity. In the case of a “transparent” entity the member is regarded as being entitled to a 
share in the underlying income of the entity as it arises and is charged to tax in the UK on 
their share of the profits on that basis. But, in the case of an “opaque” entity the member 
generally is taxed only on the distributions made by the entity. 

— Itshould be noted that the expressions “transparent” and “opaque” are not interchangeable 
with “partnership” and “company” or “body corporate”. For example, a fiscally transparent 
entity is not necessarily a partnership. Likewise an UK company is a “body corporate” and 
is opaque for the purposes of UK tax on income, but a fiscally opaque entity is not 
necessarily a “body corporate” or a “company” for UK tax purposes. 


Where clarification is sought in relation to a foreign entity we will attempt to give a view in 
particular cases in line with Code of Practice 10. The following are the contact points— 


— Imall cases (except in relation to whether an entity may be a collective investment scheme) 
David Price, HM Revenue & Customs, CT & VAT Products & Processes, International CT, 
3rd Floor, 100 Parliament Street, London SW1A 2BQ. Telephone 020 7147 2645, facsimile 
020 7147 2649/ 

The list does not indicate whether the particular entities constitute collective investment schemes. 

Where clarification is needed on this point you should contact— 


— David Moran, HM Revenue & Customs, CT & VAT Products & Processes, Financial & 
Insurance Team, 3rd Floor, 100 Parliament Street, London SWI1A 2BQ. Telephone 020 7147 
2612, facsimile 020 7147 2640. 


LIST OF FOREIGN ENTITIES 


Anguilla Partnership Transpar- Oct 

ent 199] 

Argentina Sociedad de — Opaque June 

responsibilidad 1958 

iV limitada 

Austria KG Kommanditgesellschaft Transpar- Aug 

ent 1971 

KEG Kommand Erwerbsgesellschaft Transpar- Nov 

ent 2003 

GmbH & Co — Transpar- May 

KG ent 2002 

GmbH Gesellschaft mit Beschrankter Opaque Nov 

Haftung 2005 

AG Aktiengesellschaft Opaque Nov 

2005 
Belgium SPRE*™ Societe de privee a responsabilite Opaque August 

a limitee 1994 

3" SN@s Societe en nom collectif Transpar- May 

We = ent 1992 

LinayA\ SAzris1i - Societe Anonyme , Opaque Nov 

OO. ty 2005 

VW NVop60 Naamloze Vennootschap Opaque Nov 


Sane 2005 


SIY 
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SCA Societe en commanditaire par Opaque Nov 
actions 912005 
CVA Commanditaire venootschap op Opaque Nov 
aandelen 2005 
Brazil Srl Sociedad por quotas de Opaque Jan 
responabilidade limitada 1977 
Canada — Partnership and limited partnership Transpar- Nov 
ent 2005 
Cayman — Limited partnership Transpar- Nov 
islands ent 1993 
Chile SRL Sociedad de responsibilidad limitada_ __Transpar- Sept 
ent 2003 
China WFOE Wholly Foreign Owned Entity Opaque ne 
Czech as Akciova spolecnost Opaque Nov 
republic 2005 
sto Spolecnost s rucenim omezenym Opaque he 
European SE Societas Europeas Opaque July 
union 2005 
Finland Ky Kommandiittiyhtio Transpar- May 
ent 1991 
Oy Osakeyhtio Opaque Nov 
2005 
Ab Aktiebolag Opaque Nov 
2005 
France GIE Groupement d’Interet economique Transpar- May 
ent 1988 
SNC Societe en nom collectif Transpar- Aug 
ent 2000 
SCI Societe civile immobiliere Opaque Nov 
2005 
SCA Societe civile agricole Opaque Feb 
1998 
SCS Societe en commandite simple Transpar- Sept 
ent 1997 
SP Societe en participation Transpar- June 
ent 1992 
SARL Societe a responsabilite limitee Opaque — 
FCPR Fonds Commun de Placement a Transpar- Jan 
risques ent 1997 
SAS Societe par Actions Simplifiee Opaque April 
2004 
SA Societe Anonyme Opaque April 
2004 
GFA Groupement Foncier d’Agricole Opaque May 
2001 
SC Societe Civile Opaque Nov 
2005 
Germany — Stille Gesellschaft Opaque June 
id 1998 
KG Kommandit Gesellschaft Transpar- Feb 
ent 1997 
OHG Offene Handelsgesellschaft Transpar- Sept 
entsiag 1996 
GmbH Gesellschaft mit Beschrankter Opaque ———- Feb 
Haftung 1997 
GmbH & Co. Transpar- Feb 
ent 1997 
GBR Gesellschaft des Burgerlichen Rechts _ Transpar- April 
ent : 1994 
AG Aktiengesellschaft Opaque — Nov 


. 2005 
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Guernsey 


Hungary 


Iceland 


Ireland 


Jersey 


Kaza- 
khstan 
Liechten- 
stein 
Luxem- 
bourg 


Nether- 
lands 


New 
caledonia 


Norway 


HMRC Interpretations 
Limited Partnership 
Protected Cell Company 
Open Ended Investment Company 
with Limited Liability 
Korlatolt felelossegu tarsasag 
Reszvenytarsasag 
Hlutafelag 
Limited Partnership 
Irish Investment Limited 
Partnership 
Common Contractual Fund 
Societa per Azioni 
Goshi-Kaisha 
Gomei Kaisha 
Tokumei Kumiai 
Kabushikikaisha 
Yugen-kaisha 
Limited Liability Partnership 
Limited Liability Company 
Anstalt 
Societe en commandite par-actions 
Fonds commun de placement 
Societe anonyme 
Societe a responsabilite limitee 
Societe d’investment a capitale 
variable 
Vennootschap Onder Firma 
Commanditaire Vennootschap (both 
“open” and “closed” 
Naamloze Vennootschap 
Besloten Vennootschap Met 
Beperkte Aansprakelijheid 
Maatschap 
Stichting 
Cooperatie 


Societe en nom collectif 


Alkjeselskap 
Kommandittselkap 


Transpar- 
ent 
Opaque 


Opaque 
Opaque 
Opaque 
Opaque 


Transpar- 
ent 


Transpar- 
ent 
Transpar- 
ent 
Opaque 


Transpar- 
ent 


Transpar- 
ent 


Transpar- 
ent 


Opaque 
Opaque 
Opaque 
Opaque 
Opaque 
Opaque 


Transpar- 
ent 


Opaque 
Opaque 
Opaque 


Transpar- 
ent 


Transpar- 
ent 


Opaque 
Opaque 


Transpar- 
ent 
Transpar- 
ent 


Transpar- 
ent 
Transpar- 
ent 
Opaque 
Transpar- 
ent 


SIY 
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Poland SP.z0.0 Spolkaz a Ds ‘ 
ograniczonaodpowiedzialnoscia 
Portugal Lda Sociedade por quotas 
SA: Sociedade Anonima 
Russia _ Joint Venture under “Decree No.49” 
IG Limited Liability Company 
Slovak sto Spolocnost’s rucenim obmedzenim 
republic 
Spain SG Sociedad Civila 
SA Sociedad Anonima 
Comunidad de bienes 
Srl Sociedad de Responsabilidad 
Limitada 
Sweden AB Aktiebolag 
KB Kommanditbolag 
Swit- SS Societe Simple 
zerland 
GmbH Gesellschaft mit beschrankter 
Haftung 
Turkey AP Attorney Partnership 
AS Anonim Sirket 
Ltd/S Limited Sirket 
USA — Partnership set up under the 
Uniform Partnership Act 
— Limited Partnership set up under 
ie Uniform Limited Partnership 
ct 
LLG Limited Liability Company 
LLP Limited Liability Partnership 
MBT Massachusetts Business Trust 
S. Corp S. Corporation 
Commentary—Simon's Taxes D4.802. 


Opaque 
Opaque 
Opaque 
Opaque 
Opaque 
Opaque 
Opaque 
Opaque 
Transpar- 
ent 
Opaque 
Opaque. 
Transpar- 


ent 


Transpar- 
ent 


Opaque 


Transpar- 
ent 


Opaque 
Opaque 


Transpar- 
ent 
Transpar- 
ent 


Opaque 


Transpar- 
ent 
Transpar- 
ent 
Opaque 
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March 
1996 
April 
1993 
April 
1993 
Jan 
1993 
Nov 
2003 
Nov 
2005 
Dec 
1980 
Nov 
2005 
June 
2001 
Nov 
2005 
Nov 
2005 
Oct 
2005 
Dec 
1990 
Nov 
2005 
April 
2004 
Nov 
2005 
Nov 
2005 
Sept 
1983 
Aug 
2000 


June 
1997 
Dec 
1999 
Feb 
1980 
July 
2005 
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HMRC DECISIONS 


Company cars: payments by employees. (superseded) 
Controlled foreign conzpunies 2 
tmerest relief: director's overdra an account {saperseded) 
PAVE: agency workers. (obsolete) 

Approve d share option s 
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CONTENTS 


RD 1 Company cars: payments by employees. (superseded) 

RD 2 Controlled foreign companies: test of a trading company. (obsolete) 

RD 3 Interest relief: director’s overdrawn loan account. (superseded) 

RD 4 PAYE: agency workers. (obsolete) 

RD 5 Approved share option schemes: linked bonus schemes. (obsolete) 

RD 6 Transactions in securities: counteraction of tax advantages: directors’ pension 
scheme. 

RD 7 Additional personal allowances for children. (obsolete) 

RD 8 Late partnership continuation election. (obsolete) 

RD 9 Letting surplus business accommodation. 


Notes—These Decisions were published in early editions of Tax Bulletin. They report conclusions that were reached on the 
facts of individual cases, but do not necessarily include all the detailed facts which may have been relevant to the decision. 
They provide an indication of the approach the Revenue has adopted in the past, but have not been drafted as generally 
applicable statements of the Revenue’s position. It cannot be assumed therefore, that interpretations of the law contained 

en implicit in these Decisions will necessarily be applied in other cases. 
o new decisions have been published since February 1994. 

The text of the following Decisions is Crown copyright. 

The number before each decision (eg RD 1) does not appear in the official publications. It has been added by the publishers 
to distinguish “Decisions” from “Interpretations” (printed ante) and to facilitate identification for the purpose of cross 
references. 

References to the Inland Revenue should now be considered to be references to Her Majesty’s Revenue and Customs 
(HMRC). 
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RD 1 (November 1991) Company cars: payments by employees 


SCHEDULE E—BENEFITS IN KIND—PAYMENT BY EMPLOYEE TOWARDS 

THE COST OF MORE EXPENSIVE CAR—TA 1988 SCH 6 PARA 4 

A company operated a car scheme under which it made leased cars available for the private use of 

its employees, The model allocated to an emplovee depended on his seniority within the company. 

Employees who accepted a car appropriate to their grade were not required to contribute anything 

to the employer for the private use of the car. However, an employee could obtain a more expensive 

car by making a monthly payment to the employer equal to the additional leasing costs. In such a 

case the rules of the scheme required these payments to be made 

~ asa condition of the car being made available for the employee's private use; and 
specifically for that private tse. 

The employees concerned sought to deduct the monthly payments from the car benefit scale charge 

under TA 1988 Sch 6 para 4. 

The deduction was allowed. While it might be argued that the payment.in such a case was really for 

more expensive car, rather than for the private use of the car, the Revenue accepted that the 

arrangement was not inconsistent with the payment being made as a condition of that particular car 

being made available for the private use of that particular employee. The requirements of TA 1988 

Sch. 6 para 4 were therefore satisfied. 

Commentary——Sinion'y Juxey E4614, 

Note—This Decision is superseded by the Business Income Manual BIM4SISS, 


RD 2 (November 1991) Controlled foreign companies: test of a 
trading company 


INTERNATIONAL TAX—CONTROLLED FOREIGN 
COMPANIES—ACCEPTABLE DISTRIBUTION POLICY—DISTRIBUTION 
STANDARD—TA 1988 SCH 25 PARA 2(2) 

A controlled foreign company received 80 per cent of its income as fees from supplving personnel for 
ather group members trading outside the UK. The remaining 20 per cent was from. investment 
income. However, the company paid out 29 per cent of the personnel fees received to another 
management company within the group. Jt was claimed to be a trading company, as defined at TA 
[O88 » 756(1), on the grounds that ity business consisted mainly of the carrying on of a trade so that 
listribution of SO per cent of its available profits would be sufficient to prevent liability under the 
controlled foreign company provisions. The company’s business did not consist mainly of the 
varrying on of a trade and a 90 per cent distribution standard was therefore appropriate. The key 
atures were that the company's trading activities were very limited (it was merely acting as a 
sonduit for management fees) and the bulk of its net profits arose from tnvestments, 


Commentary——Sinons Taves DAL, 
Note—This Decision is now considered to be obsolete by HMRC, 


RD 3 (February 1992) /nterest relief: director's overdrawn 
loan account 


SCHEDULE E—BENEFITS IN KIND—BENEFICIAL LOANS—DIRECTOR'S 
_OAN ACCOUNT USED TO FINANCE PURCHASE OF DIRECTOR'S PRIVATE 
RESIDENCE—TA 1988 S 353, SCH 7 

4 director of a close company had, for many years, an account with the company designated as a 
lean account, The account ustially remained in credit. However, in ene particular year a substantial 
lebit balance Was eredted by the withdrawal of money Jor the purchase ef the director's main 
residence, 

Vo, interest was payable on this loan, and no specific terms were laid down Jor ity repayment, Whilst 
weepting that the overdrawn balance attracted Schedule E liability under TA 1988s 160 the 
lirector, sought to mitigate the charge on the grounds that had interest been paid on the loan it 
vould have been partly “eligible Jonvelief”. The benefit calculation should therefore be modified in 
wecordance with ie /' 988 Sch 7 para 8. 

Lhe loan did not fall within Sch 7 para 8, The term “eligible for relief” was defined in Sch 7 para 6 
now Seh 7 para 192) in termy of eligibility under TA L988 y 353. TA 1988 y 353(3)(a) says that 
elief is not given for interest on “a debt incurred by overdrawing an account ,,. ov under similar 
wrrangements”’, Whilst the passage quoted is more commenly applied to bank current accounts it 
ipplies equally to a director's current account with his company, It Jollows that interest en such an 
ic ae anh were paid —cannot be eligible for relief irrespective of the use to which the director 
WES NE MONEY, oo oe oh ou ket orte.al 
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Commentary—Simon’s Taxes E4.633. 
Note—This Decision is superseded by the Employment Income Manual EIM26135. 


RD 4 (February 1992) PAYE: agency workers 


A limited company had been interposed in the contractual arrangements between a worker and ar 
employment agency. Even though all the other circumstances were such that TA 1988 s 134 woulc 
apply, the Revenue accepted that it was not necessary for the employment agency to operate PAYE. 
This was because the Revenue were satisfied that the contract with the employment agency for the 
worker’s services was genuinely entered into by the company and not by the individual. 

The company then paid out fees to the worker and described them as “consultancy fees” claiming 
that they were not paid to the worker for acting as a director or employee of the company. 

The Revenue were able to recover PAYE from the company on the fees. This was because when i. 
paid the worker, the company was itself an agency within TA 1988 s 134( )(d). 


Commentary—Simon's Taxes E4.225. 
Note—This Decision is now obsolete. 


RD 5 (May 1992) Approved share option schemes: linkec 
bonus schemes 


EMPLOYEE SHARE SCHEME—LINKAGE BETWEEN APPROVED 
DISCRETIONARY SHARE OPTION SCHEME AND “PHANTOM” SHARE 
SCHEME—TA 1988 S 185, SCH 9 PARA 1 


A company operated a discretionary share option scheme which had received approval under Tv 
1988 Sch 9. The directors wished to operate a bonus scheme described as a “phantom” shar. 
scheme alongside the approved scheme. 

The intention of the “phantom” scheme was to provide employees with cash with which they woul 
subscribe for shares under the option scheme. Employees selected would be notionally allocated « 
number of shares in the company. On the fifth anniversary of that notional allocation the compan: 
would pay to the employees, as a bonus, the increase in value in the shares. The payment would b 
conditional upon the employees using the net amount (after deduction of tax and national insuranc 
contributions) to acquire shares in the company in exercise of the option. 

The question which arose was whether the linkage of the “phantom” scheme to the approved schem 
removed the benefit of relief under TA 1988 5 185 in respect of the issue of shares under tha 
scheme. 

The existence of the “phantom” scheme did not affect either the approval of the discretionary shar. 
option scheme or the availability of tax relief on exercise of the option. On the other hand, if th 
“phantom” scheme had, for example, effectively given a participant a choice between exercising ai 
option fg receiving a cash payment, the arrangements would not have met the conditions fo 
approval. 


Commentary—Simon's Taxes £4,592. 
Note—This Decision is no longer considered relevant by HMRC. 


RD 6 (August 1992) Transactions in securities: counteraction of ta: 
advantages: directors’ pension scheme 


PENSION FUND—COUNTERACTION OF TAX " 
ADVANTAGES—TRANSACTIONS IN SECURITIES—EXPLOITATION OF 


EXEMPT STATUS OF SMALL SELF-ADMINISTE ION FUND— 
1988 SS 590-612, 703-709 RED PENSION FUND—TA 


company set up a pension scheme for the benefit of its four directors each of whom hel 
25 per cent of the company’s issued share capital. The scheme was approved ‘as ‘afi exemp 
scheme in accordance with TA 1988 ss 590-612 and contributions of £100,000 pet annum mad 


by the company to the scheme were allowed as deductions in computing its Schedule-D-Case 
profits in accordance with TA 1988 s 592(4), Aviv 


In each of three successive tax years each director sold to the pension fund small parts of hi 
holding in the company for cash which, between the four directors, totalled £120,000 fo 
4:8 per cent of the company’s shares. Clearance under TA 1988 s 707 from s 703 counteractio! 
was applied for retrospectively and refused. EAA, Raavaset3: 
This was because the directors had obtained income tax advantages by receiving cash from th 
company in capital form which, if they had not first arranged for it fo be paid to the pensio 
fund, could have reached them as dividends. The tax advantages had arisen in consequenice © 
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transactions in securities and the Revenue were not satisfied that those advantages were not the 
main objects of the transactions or that they should not be subject to s 703 counteraction. 


A financial settlement was negotiated with the directors who also agreed to repurchase the 
shares previously sold to the pension fund. 


In Statement of Practice SP 3/80 the Board explained that, in practice, clearance under what is 
now s 707 would not be withheld unless, on the information available, counteraction if the 
transactions were effected could be expected. In this case the transactions had already taken 
place and so the Board commenced counteraction proceedings under s 703. 


Statement of Practice SP 3/80—{TA 1988 s 707: cancellation of tax advantages from certain transactions in securities: 
procedure for clearance in advance). 


RD 7 (November 1992) Additional personal allowances for children 


The children of a divorced couple normally lived with their mother but occasionally visited their 
father. The father claimed additional personal allowance in respect of one of the children, 
contending that if she slept at his house for only one night in the year she was “resident with him 
for ... part of the year” in accordance with TA 1988 s 259(2). 

There is no statutory definition of the term “resident with” so the expression is given its normal 
meaning. The main entry in the Oxford Dictionary definition of “reside” is “to dwell permanently 
or for a considerable time, to have one’s settled or usual abode, to live, in or at a particular place”. 
Put another way, a child is “resident with” a claimant if the child has his or her home with the 
claimant. [The Revenue] accept that it is possible to have more than one home and that a child can 
be resident with different people at each place. But [they] do not accept that any short visit 
necessarily meets the test. Nobody would say that during a brief stay in a holiday hotel, that hotel 
became their home. Equally, the fact that a child stayed with her father for a holiday or for short 
visits did not mean that that was her home. 


Since, on the facts of this case, the child clearly had no home with her father the claim for additional 
personal allowance was rejected. 


Note—This Decision is now obsolete. 


RD 8 (February 1993) Late partnership continuation election 


SCHEDULE D CASES | AND II—LATE PARTNERSHIP CONTINUATION BASIS 
ELECTION—TA 1988 S 113(2) 


Two doctors submitted separate accounts. Whilst it could have been argued that in the circum- 
stances of the case they acted in partnership, the inspector agreed with the accountants acting that 
the doctors should be treated as sole traders. The accountants mistakenly believed that the 
agreement meant that the doctors would be treated as sole traders indefinitely, irrespective of future 
changes. Consequently, when, after the death of one of the doctors, the remaining doctor took on 
two partners, the accountants continued to prepare sole accounts. 

The existence of the partnership finally came to light and it was agreed that it should be taxed on 
the correct basis. But this was more than two years after the new partners had joined the practice 
and so was outside the statutory period for making an election for the continuation basis under TA 
1988 s 113(2). A request was made for the Board to accept a late election in exercise of its care and 
management function. 

The late election was accepted. In the circumstances of the case there was quite reasonably, some 
uncertainty and misunderstanding about the existence of the partnership for tax purposes and the 
hasis upon which it was to be assessed. As soon as it was agreed that a partnership had in fact come 
into existence and that continuation basis elections were therefore competent they were made and it 
was thus considered reasonable to accept the late elections. 


Note—This Decision is no longer considered relevant by HMRC. 


RD 9 (February 1994) Letting surplus business accommodation 


A company received rents of £62,000 per year from the letting of property as follows— 

-~ £27,000 related to the letting of premises which had formerly been in use as business 
premises but were vacated on becoming surplus to requirements. No part of these premises 
was retained by the company for its own use; 

- £10,000 related to surplus land at factory premises. The company still used the factory and 
the remainder of the site; 

-~ the balance of £25,000 related to premises which the company had built four years 
previously intending to occupy them themselves, but which, in the event, they found surplus 
to requirements before occupation and so were wholly let. 
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The company sought to include the rents received from the letting and associated expenses in 
their Schedule D Case I computations. 

The case of Salisbury House Estate Ltd v Fry is authority for the proposition that the income tax 
schedules are mutually exclusive so that any rent from property should in law be excluded from 


the computation of liability under Schedule D Cases I or Il and assessed to tax under 
Schedule A. 


If the law was strictly applied this would mean that rent received from letting surplus business 
accommodation and the related expenses would have to be separately identified in each and 
every case even where there would be no overall effect on the ultimate tax liability. 

To avoid the need to apportion outgoings on accommodation which is partly used for the 
business and partly let, between trading and Schedule A the Revenue has in practice allowed the 
rents receivable to be included in the Case I or II computations in certain limited circumstances 
as follows— 


1 The accommodation must be temporarily surplus to current business requirements. 

In other words the accommodation must previously have been used or intended to be used in the 
business. Also, Case I or II treatment is not appropriate where it is evident that the premises have 
become surplus to business requirements other than temporarily. 

2 The individual premises must be used partly for the business and partly let. 


As noted above the inclusion of rents within Case I or II avoids the need to apportion outgoings 
on the premises between trading and Schedule A expenses. The treatment cannot be applied to 
whole buildings which are let because there is no question of any apportionment of expenses 
being necessary. 

3 The rental income is comparatively small. 


Where a substantial amount of rent is receivable the strict basis should be applied because 
otherwise the tax liability resulting may not approximate to the strict statutory liability. 

Oa rents must be in respect of the letting of surplus business accommodation only and not of 
and. 

Since on the facts of this case it was clear that the company did not satisfy the above conditions 
in respect of any part of the rental income receivable the company’s application for Case I 
treatment was refused. 

Commentary—Simon's Taxes B9.105, B5.220. 


HMRC Manuals—HMRC Business Income Manual BIM41015 (Receipts: rents: letting surplus accommodation: rents may 
be treated as trading income). 
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29 December 2008. HMRC Brief 
66/08 

12 January 2009. HMRC Brief 
1/09 


10 March 2009. HMRC 
Guidance Note 

12 March 2009. MoJ Guidance 
Note 

12 March 2009. HMRC 
Guidance Note 

16 March 2009. HMRC Brief 
10/09 

20 March 2009. HMRC Brief 
9/09 

25 March 2009. HMRC Brief 
17/09 

31 March 2009. HMRC Brief 
12/09 

31 March 2009. HMRC Brief 
23/09 

2 April 2009. HMRC Brief 7/09 
2 April 2009. HMRC Brief 16/09 


2 April 2009. HMRC Brief 20/09 


3 April 2009. HMRC Brief 24/09 
3 April 2009. Tribunals Service 

6 April 2009. HMRC Brief 26/09 
12 May 2009. HMRC Brief 
30/09 

21 July 2009. HMRC Brief 42/09 


Press Releases etc 


Corporation tax: late payments of interest between 
connected companies 

Money Laundering Regulations 2007 

HMRC Centralisation of authorised investment funds and 
investment trust companies 

The MLR 8 Guide has been amended and approved by 
the HM Treasury minister 

Guidance on the practical effect of the Demibourne case 


Interest treated as a distribution—deduction of tax at 
source 
Life insurance policies held on bare trusts for minors 


Change of SME (Small and Medium Enterprise) status 
for companies making claims under the Research & 
Development (R&D) and Vaccine Research Relief (VRR) 
schemes 

Capital Gains degrouping charge—response to enquiries 
following decision in Johnston Publishing (North) Ltd v 
HM Revenue & Customs (HMRC) 

Change of View on Land Remediation Relief (LRR) 


Tonnage tax flagging (registration of ships in member 
states) 

Capital allowances FA 2008 changes: draft guidance and 
related matters 

Advance thin capitalisation agreements — frequently asked 
questions 

Appeals and Reviews—Transitional Guidance 


Tax Appeals Modernisation—Transition guidance 


Tax Tribunals Practice Statement—Composition of 
Tribunals 
Tribunals reform 


Capital Gains Tax: rebasing rules FA 2008 and 
Partnerships 

Residence, domicile and the remittance basis: operational 
changes 

Re-classification of claims to capital allowances 


Changes to Land Remediation Relief: Publication of draft 
Regulations 

The Corporation Tax Act 2009 

Capital Gains Tax and Income Tax: former shareholders 
in Bradford & Bingley plc and members of employee 
share schemes 

Modernising tax relief for business expenditure on cars: 
Amendments to draft legislation and anti avoidance 
measures 

Benchmark scale rates for day subsistence 

New tax appeals tribunals launched 

PFI and transfer pricing 

Shares acquired before 10 April 2003 by exercising 
employee share options — allowable deductions 

Tonnage tax — treatment of specialist ships 
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June 1965. CCAB 


Meaning of “small” in connection with capital distributions [TCGA 
1992 s 122(2)]; sums derived from assets not lost or destroyed 
[TCGA 1992 s 23(1)(c)]; part disposals of land [TCGA 1992 
S 243(1)(a)] 


The Revenue will normally regard one amount as small in comparison with another if the first 
amount does not exceed 5 per cent of the second. (CGT 8 (1980), paras 118 and 127). 
Cross references—See TCGA 1992 s 242. 


See also Revenue Interpretation RI 164. 
HMRC Manuals—See HMRC Capital Gains Manual CG57836 (Small capital distributions: meaning of small), 


June 1967. CCAB 


Shares in close company transferring assets at undervalue [TCGA 
1992 s 125] 


The Revenue have intimated that, where a close company transfers assets at an undervalue and 

the amount thereof is treated as a distribution under what is now [TA 1988 s 209(4)] so that the 

esrossed up amount is treated as income of the shareholder, it is agreed that the acquisition cost 

of his shares in the company should not be reduced and, in practice, TCGA 1992 5 125 will not 

be applied to such cases. 

wen Amr eae HMRC Capital Gains Manual CG57122 (Close companies: transfers at undervalue: effect of TCGA 
Ss . 


June 1967. CCAB 
Distribution of assets to legatees [TCGA 1992 s 62(4)] 


The Revenue stated that in their view [TCGA 1992 s 62(4)| does not apply in all cases where 
assets are transferred to beneficiaries in specie. Where assets are appointed by personal 
‘epresentatives to satisfy a legacy in circumstances where such appropriation requires the 
egatee’s consent, ie where the personal representatives do not have (whether by the terms of the 
vill or under the Administration of Estates Act 1925 s 41) powers of appropriation without 
onsent, the Revenue are advised that the acquisition of the asset has a contractual basis and is 
10t strictly an acquisition qua legatee. In practice, however, the disposal of appropriated assets 
by the personal representatives to a legatee in these circumstances is not treated as an occasion 
of charge on the personal representatives provided that both they and the legatee agree that the 
egatee should be treated as acquiring the assets concerned as legatee for the purposes of |TCGA 
1992 s 62(4)]. 

Where settled property becomes distributable on the death of a life tenant the remainderman is 
10t regarded as taking the property as legatee but as a beneficiary under a trust and the trustees 
are charged under [TCGA 1992 5 71(1)]. Where, however, a beneficiary who has a life interest in 
sroperty under a will or intestacy dies before the end of the period of administration, so that the 
yroperty never becomes settled property, a remainderman who then becomes absolutely entitled 
o the property is regarded as acquiring it as a legatee. 

IMRC Manuals—See HMRC Capital Gains Manual CG30900 (Personal representatives: distribution of assets), 


June 1967. CCAB 


Group of companies—company not treated as leaving a group 


The Revenue have confirmed that what is now [TCGA 1992 s 170(10)] provides that a company 
s not to be treated as leaving a group if it is transferred by its immediate parent company to the 
srincipal company or to another subsidiary of the principal company. 


HMRC Manuals—See HMRC Capital Gains Manual CG45190 (Groups of companies; CG definition; company takeo 
vers). 


lune 1967. CCAB 


Quoted securities held on 6 April 1965—election under [TCGA 1992 
Sch 2 para 4] 

[he Revenue confirm that the rights of election conferred by [TCGA 1992 Sch 2 para 4] may be 
xercised where appropriate by the taxpayer’s legal personal representatives. 


11843 
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HMRC Manuals—See HMRC Capital Gains Manual CGS0971 (Share identification: held 6/4/65: election to pool quoted 
securities). 


June 1968. CCAB 
Associates—unitholders [TA 1988 s 417(3)] 


The Revenue have confirmed that in their view holders of units in a unit trust are not 
“associates” merely by reason of their common membership of the trust. 


June 1968. CCAB 
Transfer of assets by group in liquidation [TCGA 1992 ss 170-181] 


The Revenue state that in their view the decision in JR Comrs v Olive Mill Ltd (41 TC 77) has no 
application to the above provisions and consequently the Revenue consider that a transfer_of 
assets by a group company in liquidation is covered by what are now [TCGA 1992 ss 170-181]. 


June 1968. CCAB 
Bonus issues following reduction of capital [TA 1988 s 210] 


Where on the reorganisation of a company’s share capital an issue of shares is treated as income 
of the shareholder, the net amount of the distribution is treated as an addition to the acquisition 
price of the new holding ie, the net amount of the dividend is allowed as the cost of the bonus 
issue. 


June 1968. CCAB 
Part disposals—single or multiple assets [TCGA 1992 s 42] 


Our general view is that unless it appears from the facts at the time of acquisition that,more thar 
one asset (given its natural meaning) was acquired, a single acquisition of land (with or withow 
buildings) whether obtained by purchase under one contract at an inclusive price or by, gift 0: 
inheritance as a whole, should be regarded as a single asset (even though. it comprise: 
distinguishable elements such. as a house and garden, farmhouses, . buildings,.woodlands 
cottages, etc). ' 


On the other hand, in the case of acquisition by purchase, there may be contemporary evidence 
showing that the acquisition comprised more than one asset. For example, correspondence et 
during negotiations leading up to a purchase may show that the contract price was based. upor 
the sum rounded up or down of a number of valuation units; the land may, have been offered fo: 
sale by auction in lots: or the rent roll of an estate may show separate tenants paying substantia 
rents for individual properties such as farms. In such cases. it may. be,possible. to make. < 
satisfactory apportionment of the purchase price. 


Where estates of small properties (eg terraced, urban dwellinghouses) are acquired, blocks.of < 
size convenient to hold as investments are normally regarded as single assets, but in practice n¢ 
objection is taken to treating individual dwellinghouses as separate assets and apportioning th 
cost of the larger unit on the basis of such evidence as is available. As a general rule singk 
buildings in multiple occupation such as blocks of flats or office suites are regarded as singl 
assets, but again no objection is normally taken to treating individual flats, , as separate asset 
if it appears that similar flats etc in the same ownership or in the Locality have oorknonly beet 
sold singly. as independent dwellings. . rites 3 ro51 < 


WEN SUNSVS7 
HMRC Manuals—See HMRC Capital Gains Manual CG71804 (Land: part-disposals: Single acquisition of land). 
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June 1969. CCAB 


Non-resident companies [TCGA 1992 s 13] ANDO Vai 
Where a UK shareholder in a non-resident company which would be a clos i 
ion of a Shier n Fa 


| : on-res apeitee 
in the UK is chargeable to capital gains tax on a proportion of ac g to tha 
company, the appropriate proportion of any overseas tax payable by the compa countr 
mbar it is eae Apr Hs sap is regarded as deductible in be alfowab a SUE ers Fi 
capital gain s 278]. Alternatively, tax credit relief may be a se 
tax [TCGA 1992 s 277]. y oo fy JEL pay. re alloy elas fo over he 
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June 1969. CCAB 


Debt on a security [TCGA 1992 s 132(3)(b) and s 251(1)] 


The definition of “security” in [TCGA 1992 s 132(3)(b)] which applies also for the purpose of 
[TCGA 1992 s 251(1)] is regarded as exhaustive so that the debt must be a loan stock or a similar 
security of a government, public or local authority or company. The view is also taken that the 
reference to loan “stock” implies in general a class of debt the holdings in which are transferable 
by purchase and sale and the words “whether secured or unsecured” in the definition made the 
existence of a charge immaterial. 


Note—Confirmed as current in 1989, but in the light of case law (see WT Ramsay Ltd vy IR Comrs [1981] STC 174) the 
Revenue take a less restrictive view than they did in 1969. 


10 November 1969. Hansard 
Overseas British nationals (publication fees) 


The following parliamentary question was included in the House of Commons Written Answers, 
Mr Ashton asked the Chancellor of the Exchequer what steps he takes to recover tax on fees 
paid to British nationals living abroad by publishers in this country. 

Mr Roy Jenkins: [TA 1988 s 536] requires any person making such payments to deduct income 
tax at the standard rate and to pay it over to the Revenue. I am advised that this does not apply 
to payments made to those who are authors by profession, nor does it apply if the recipient is 
living in a country with which we have a double taxation agreement requiring us to exempt such 
payments, 

HC Written Ans, 10 November 1969 Vol 791 col 31 


Note—TA 1988 rewritten to ITA 2007 ss 906—900. 


June 1970. CCAB 


Transfers of assets and liabilities within a group [TA 1988 s 209] 


Where an amount is not to be treated as a distribution by reason of [TA 1988 s 209(5)], it will 
not be treated as a distribution under any of the other provisions of [TA 1988 s 209]. 


June 1970. CCAB 
Meaning of negligible 
As regards the interpretation of the word “negligible” in the context of [TCGA 1992 s 24(2)] this 


was viewed in percentage terms of the nominal value of each share. “Negligible” is not defined 
for this purpose, but as “small” is taken as 5 per cent, “negligible” should be considerably less. 


HMRC Manuals—HMRC Capital Gains Manual CG13124 (“negligible” means “worth next to nothing”). 


22 June 1972. Hansard 


Payment of tax by instalments: undue hardship [TA 1988 s 34(8)]; 
ITCGA 1992 s 280] 


In considering whether undue hardship would arise, the Revenue would look primarily to the 
question whether the vendor or disponer could reasonably be expected to pay the tax on the full 
amount immediately, in the light of the resources made available by the particular transaction 
involved. Regard would not normally be paid to the other resources of the taxpayer if it could be 
shown that the instalment arrangement was in the circumstances, and apart from any tax 
sonsiderations, a normal commercial arrangement and reflected a genuine deferment of the 
enjoyment of the consideration. The Revenue practice would, of course, be kept under review, in 
the light of its effect on actual cases arising. 


(HC Debates, Standing Committee E, col 1358) 


Press releases ete—HL Written Answer, 17 March 1988. (IHT and family companies), see JHT section. 


26 June 1973. CCAB 
Termination payments to directors and employees [TA 1988 ss 188, 
209] 


Certain payments to directors and employees arising in connection with the termination of an 
office or employment are not chargeable to income tax by virtue of the provisions of [TA 1988 
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s 188]. However, where the director or employee concerned is a member of the paying company, 
it would appear that the payment might constitute a distribution in view of the provisions of 
[TA 1988 s 209]. 

The Inland Revenue state that they give sympathetic consideration to cases where a terminal 
payment is made by a continuing company to an arm’s length director or employee, and where 
the sum is both reasonable in amount having regard to past services and length of service, and 
admissible as a deduction for corporation tax purposes. 

Note—TA 1988 s 188 repealed by FA 1998 s 165, Sch 27 Part III(9) with effect in relation to payments or benefits received 


after 5 April 1998, except where the payment or other benefit, or the right to receive it, has been brought into charge to 
tax before 6 April 1998 (FA 1998 s 58(4)). 


19 February 1974. CCAB 


Taxation anomalies and practical difficulties 1973 TR 127. 


[TA 1988 ss 349, 350, 43 ]—Schedule A Clarification is sought regarding the position of a lessee 
who pays rent into his landlord’s bank account without deduction of tax in ignorance of the fact 
that the landlord has moved and that his usual place of abode is consequently outside the UK. 
The landlord may be unwilling to authorise the lessee to deduct the accrued liability from future 
payments of rent. It is assumed that no attempt would be made to hold the lessee liable for not 
having deducted tax at source whilst he was unaware of his landlord’s change. of abode but 
confirmation is sought that this is the case. 


The Revenue confirmed that the lessee would not be held liable for not deducting tax at source if 
unaware of his landlord’s change of abode. The Revenue could still assess the non-resident 
landlord, with the property as security. 


Note—TA 1988 s 43 repealed by FA 1995 s 40(3), Sch 29 Pt VIII(16), in relation to any payment made after 5 April 1996. 
TA 1988 ss 349, 350 rewritten to ITA 2007 Part 15. 


4 April 1974. Inland Revenue letter 
Industrial buildings allowance—garages 


If a garage business carries on a trade of servicing and maintaining vehicles for the public then 
it is Carrying on a qualifying trade and the premises used for the purpose of this trade eg a repair 
bay or a repair workshop used wholly or mainly for this purpose will qualify for industrial 
buildings allowance. Many garages carry on other trades such as the sale of cars, or the sale of 
spare parts. These are not qualifying trades and the premises used for the purposes of those 
trades do not qualify for allowance. Some garages carry on a trade of hiring vehicles. This is 
again not a qualifying trade and any premises used for the purpose of the vehicle hire (including 


a repair workshop used to maintain and service the hired vehicles) would not qualify for 
industrial buildings allowance. 


June 1975. CCAB 


Distribution of asset in specie by liquidator of subsidiary company 
[TCGA 1992 s 171] 


The Revenue stated that capital gains relief was generally available under [TCGA 1992 s 171] 
where an asset was distributed by a liquidator in specie. 


June 1976. CCAB 


Gardens: loss of exemption [TCGA 1992 s 222] 


The Revenue stated that they would not take the point established by Varty v Lynes [1976] STC 
508 that the private residence exemption might be lost in respect of the garden if the taxpayer 
ceased to occupy the house before he sold it, unless the garden had development valué.~ 


vy) 2 
16 February 1978. Hansard 
Wife allowance 


Mr Brotherton asked the Chancellor of the Exchequer what account the Inland Revenue takes 
to assessing allowances for personal taxes of whether the taxpayer has more than one wife. 
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Mr Robert Sheldon: For income tax purposes a marriage is accepted as valid if it is valid under 
the law of the country in which it was performed and of the country of domicile of the parties. 
But a married man is entitled to claim only one married [couple’s] allowance. 


HC Written Ans, 16 Feb. 1978 Vol 944 col 355 


Cross references—See TA 1988 s 257A (married couple’s allowance). 
Simon’s Tax Cases—Nabi v Heaton [1981] STC 375. 


2 March 1978. Inland Revenue 


Double Taxation: exchange of information with the United States 
of America 


[n reply to the Parliamentary Question: 


“To ask Mr Chancellor of the Exchequer if there have been any recent changes in the 
administrative arrangements for co-operation between the United Kingdom and the United 
States of America in ensuring that the proper tax is paid on the income and profits of 
individuals and companies operating internationally, and if he will make a statement.” 


Minister of State, Treasury, Mr Denzil Davies, gave the following Written Answer today: 


“The Inland Revenue have recently entered into a working arrangement with the United 
States Internal Revenue Service for the simultaneous examination of the affairs of related 
taxpayers with substantial operations in both countries. I have arranged for a copy of it to 
be placed in the Library. 


Our Double Taxation Convention with the United States provides for the exchange of 
information in order to carry out the purposes of the Convention, to prevent fiscal evasion 
and to administer the statutory provisions against legal avoidance, under rules which 
protect the confidentiality of information about the affairs of taxpayers. The working 
arrangement was made under the terms of these provisions. Under it each country’s tax 
authority will separately examine the affairs of taxpayers within its own jurisdiction but the 
tax authorities will co-ordinate their examination of important cases in order to make more 
efficient and effective use of their powers to exchange information. This will help them for 
example in considering the transfer prices adopted in transactions between affiliated 
companies in multinational groups.” 


Th 


oO 


Explanatory Note 

The text of the working arrangement is reproduced below and 1s also available for inspection in 
he Inland Revenue Library at Somerset House, Strand, London WC2R 1LB. 

[he Double Taxation Convention with the United States of America, like most double taxation 
igreements, contains provisions which enable the tax authorities of the two countries to 
‘xchange information in certain circumstances about the affairs of particular taxpayers. (This is 
he case both for the existing Convention and for the revised Convention which is awaiting 
-atification by the United States of America.) 

A previous statement about co-operation in this field between the United Kingdom tax 
iuthorities and those of other countries including the United States of America was made in 
inswer to a Parliamentary Question by Mr Jeff Rooker, MP on 16 November 1977—which is 
oroduced below. 


NORKING ARRANGEMENT BETWEEN THE UNITED STATES INTERNAL 
REVENUE SERVICE AND THE UNITED KINGDOM BOARD OF INLAND 
REVENUE UNDER THE TERMS OF THE EXCHANGE OF INFORMATION 
>ROVISIONS OF THE CONVENTION FOR THE AVOIDANCE OF DOUBLE 
TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT TO 
TAXES ON INCOME 


Objectives 

[o: 

| Determine taxpayers correct tax liabilities particularly where costs are shared, or charged, and 
srofits are allocated between taxpayers resident or operating in different taxing jurisdictions. 

) Improve the procedures for exchanging information which can be used by each country in 
uccordance with the treaty in its examinations of inter alia, multinational enterprises having 
ntra-group transactions which may include arrangements involving tax haven countries. 

3 Exchange of information on new or apparent patterns or techniques of tax avoidance that 
significantly affect the tax administration of each country. 

1 Study. transfer pricing practices. 

[his approach should help to achieve the objective of effective, comprehensive and proper 
idministration of our tax laws and tax treaties. 
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Case selection and examination procedures general 


The following selection procedures will apply in the following sequence: . 

1 Appropriate taxpayers will be independently identified for simultaneous examination by. tax 
administration officials of each country. , 

2 Each country will inform the other of its choice of potential cases using the selection criteria 
described below. 

3 Each country will determine whether it wishes to participate in a particular simultaneous 
examination. Neither country, however, is obliged to co-operate in all examinations undertaken 
by the other country. 

4 In those cases where there is agreement to conduct a simultaneous examination, the competent 
authority of each country will formally request of the other competent authority exchange of 
specific information pursuant to the tax treaty. 

5 Representatives of the competent authorities will designate areas and periods to be examined 
in the particular cases selected, the timetable for the examinations and approaches to be taken. 
They will initiate exchange of specific information in accordance with formal written requests. 
6 The information which may be requested under this arrangement must: 

(a) be obtainable under the respective taxation laws of the two countries; 

(b) be related to an income tax, corporation tax or capital gains tax matter. 

7 Whenever possible, the Internal Revenue Service representative in London will be used to 
channel the information between the United Kingdom and the United States. ; 


Criteria for selecting cases 


Any case selected for simultaneous examination will involve related taxpayers with substantial 
operations in both countries. The factors considered in determining: whether such a: case 1s 
selected will mainly be, but will not be limited to: oi 

1 the scale of its worldwide operations; 

2 the extent of intragroup transactions; and 

3 compatible tax years. 


Personnel 


Examinations will be conducted separately within the framework of national law and practice 
solely by tax administration officials of each country in a way which maximises the advantage: 
obtainable from treaty exchanges of information. There will be no interchange of personne! 
between the countries. 


Planning the examination 


Before the start of the examination, the tax administration personnel in charge of the case wil 
consider with their counterparts from the other country, within the framework of the tax treaty 
the plans of each country, possible issues to be developed and target dates. However, there wil 
be no exchange of formal examination plans between the countries. 


Conducting the examinations 


This procedure requires a measure of co-operation between personnel of each country who wil 
independently examine the taxpayer within its jurisdiction. The country in which-the parent 01 
base company is located will usually have primary responsibility for co-ordinating the examina: 
tion and exchanges of information, and all exchanges must be within the terms, of the. relevant 
provisions of the Double Taxation Treaty. If the parent company is outside the United State: 
and the United Kingdom, tax administration officials of each country will together decide whick 
country should function as co-ordinator. VIARAA & 


Discontinuing simultaneous examinations 


If either country concludes that it is no longer beneficial to continue~the simultaneou: 
examination of a case it may withdraw and notify the other country. of its withdrawal. - 


Concluding the examination DIVA VK C= 

The examination will be concluded after co-ordination and consultation between the twe 
countries, in accordance with the existing procedures of each country. 

Cross reference—See TA 1988 s 788 (relief by agreement). 
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Parliamentary question: co-operation between UK and other coun: 
tries’ tax authorities sober toenahes ty: cai 


Mr Rooker asked the Chancellor of the Exchequer if he will make a” statement! ‘about 
co-operation between the United Kingdom and other member countries of the Organisation fo1 


Economic Co-operation and Development, in particular France, West Germany and the Unitec 


2 March 1978. Hansard 
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States of America, in ensuring that the proper tax is paid on the income and profits of 
ndividuals and companies operating internationally. 


Mr Denzil Davies: The agreements between the United Kingdom and other countries for the 
elief of double taxation on profits and income provide for the exchange of information, in 
order to carry out the purposes of the agreements and to prevent fiscal evasion, under rules 
which protect the confidentiality of information about the affairs of taxpayers. Double taxation 
igreements between other OECD member countries contain similar provisions. 


[he growth of international operations by both countries and individuals has made it necessary 
or the United Kingdom and other countries to make more effective use of these facilities for 
xchanging information by co-ordinating bilateral exchanges. 

Regular meetings therefore take place between senior officials of the tax authorities of the 
Jnited Kingdom, France, Germany and the United States to improve their Administrations’ 
-0-operation in practical ways. These include the study of more effective methods of avoiding 
louble taxation, the simplification of arrangements for the assistance of taxpayers by way of 
nutual consultation between tax authorities and also the exchange, under the authority of tax 
reaties, of information needed for ascertaining the liability of taxpayers with interests and 
ictivities in the respective countries. Under these arrangements each tax authority separately 
xamines the accounts and returns of the taxpayer within its own jurisdiction but they may meet 
0 co-ordinate the exchanges of information made under the provisions of the relevant tax 
reaties. 


HC Written Ans, 16 November 1977 Vol 939 cols 269-270 


cross reference—See TA 1988 s 788 (relief by agreement). 


12 April 1978. Inland Revenue letter 


1977 Memorandum on taxation anomalies and practical difficulties, 
daragraph.31—Form P11D [TA 1988 s 156] 


The following sets out the legislation underlying the requirement on Form P11D that the 
imount to be returned should include the full amount of VAT paid, whether or not it might be 
ecovered in whole or in part by the employer. 

TA 1988 s 156(1)] provides that the cash equivalent of any benefit chargeable to tax under 
s 154] shall be an amount equal to the cost of the benefit, and [TA 1988 s 156(2)] defines the 
ost of the benefit as the amount of any expense incurred in or in connection with its provision. 
Ve are advised that the “expense incurred” for this purpose must be taken as the cost incurred 
egardless of any subsequent reduction in the employer’s overall VAT bill, in the same way as the 
‘expense incurred” by a body corporate was interpreted under the precedent legislation 
ontained in TA 1970 s 196(1) [repealed]. This advice is based in part on the judgment of 
vord Atkin in Corporation of Birmingham y Barnes 19 TC 196, where he said (p 217) that “the 
ictual cost to that person is the same thing as the amount expended by the person” (regardless of 
vhether the burden of that cost was borne wholly or partly by some third party). 

The practice of taking the VAT-inclusive cost as the measure of benefits was announced by the 
“hief Secretary to the Treasury in reply to a Parliamentary Question on 17 July 1974 and has 
een applied from the year 1974-75 onwards [see SP A6]. The decision of the VAT Tribunal in 
he case of Pye of Cambridge Ltd v C & E Comrs on 3 February 1977, to which reference was 
nade at our meeting, does not seem to us to contain anything which should lead us to reconsider 
yur practice. 

t also seems to us that this practice achieves the right result, in that the measurement of the 
yenefit proceeds broadly on the same basis as if the employee had met the cost himself and does 
1ot vary according to the VAT status of the employer, which would be very difficult to justify. 


Note—TA 1988 s 156(1), (2) rewritten to ITEPA 2003 ss 203(2), (3), 204-206, 207(1). 


lune 1978. CCAB 
_oans to traders—relief [TCGA 1992 s 253] 


The Revenue confirmed that the term “guarantee” would cover the case where a person’s 
yroperty was charged as security for a qualifying loan. An indemnity as such normally created a 
wimary liability and therefore plainly was not a guarantee. 

[CGA 1992 s 253(4) applies to overdrafts but not to hire purchase agreements. 


7 June 1978. Inland Revenue letter 


Double taxation relief—limitation of credit [TA 1988 s 797(1)] 


‘can confirm that [TA 1988 s 790(4), (5)] applies to unilateral relief only. However the legislation 
n [TA 1988 s 788] which relates to agreement relief is governed partly by the agreements 
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themselves and partly by the limits on credit provided for in [TA 1988 s 797(1)]. The work-out of 
this legislation can be complex but the general effect is that foreign tax on overseas income may 
only be set against UK tax payable on the same income. 


17 July 1978. Inland Revenue letter 


Artificial transactions in land [TA 1988 s 776]—loss 


In theory a loss could arise under [TA 1988 s 776] by virtue of [TA 1988 s 392], but no such case 
has in fact been recorded here. I am inclined to think that the reason for this is that if a loss 
occurred on the sale of an asset which was acquired wholly or mainly for the purpose of 
realising a gain from disposal (to use the words at [TA 1988 s 776(2)(a)]) the first inclination of 
an informed taxpayer would be to claim a Case I loss, with all its benefits. 


6 September 1978. Law Society's Gazette (see also BTR, December 1978, p 477) 
Key man insurance [TA 1988 s 74] 


When a company insures the life of its key employees to protect itself against loss of profits 
resulting from the death of the employee within a specified term of years, I believe I am correct 
in saying that the policy premiums are deductible for corporate tax purposes, and that any 
proceeds of the policy are regarded as income for corporation tax purposes. 

However, I would like also to be able to give Gazette readers guidance concerning the situation 
where a parent company which has guaranteed the bank borrowings of one of its subsidiary 
companies takes out a term insurance policy on the life of the key man in that subsidiary with 
the object of safeguarding the guarantee which it has given. Am I correct in thinking that in such 
a situation the policy premiums payable by the parent company in respect of the key employee of 
the subsidiary company would not be deductible by the parent company for corporation tax 
purposes, and that any policy proceeds received by the parent company on the death of the 
subsidiary’s key man would not be subject to corporation tax? 

Dear Mr Nelson-Jones, 


In reply to your second paragraph you will no doubt be familiar with the several cases 
highlighting the separate identity of members of groups of companies, the most recent of which 
was Milnes v J. Bean Group Ltd. {((1975) 50 TC 675]. The force of these is that expenses incurred 
by parent companies on behalf of their subsidiaries and vice versa cannot be regarded as having 
been made for the purposes of the payers’ trade and are not therefore allowable for tax purposes 
Following the generality of this argument the expenses of Key Man Insurance incurred by z 
parent in the circumstances which you mention would not be allowable, but as a corollary, anc 
as you surmise, any recoveries under such a policy would not be taxable. 


Perhaps you would let me add a few general comments on the tax treatment of Key Mar 
Insurance since relief is not so widely available as you imply in your first paragraph. Norma 
income tax considerations do apply but if the policy is “whole life” or “endowment” assurance 
then it is considered that the premiums are not admissible on the grounds that they fall withir 
the dictum in Earl Howe v IRC (7 TC at p 300): “They are in truth instalments of purchas« 
money for a capital sum payable on death.” The deduction is thus disallowable generally as being 
on capital account and specifically as being prohibited by [TA 1988 s 74 (f)]. 

Even if the policy does not have a surrender value, as in the case of a term assurance, for the 
premiums to be an allowable trading expense the company must show that the policy was taker 
out “wholly and exclusively” for the purposes of the trade [TA 1988 s 74(a)]. Clearly there may 
be other motives, particularly where the director or employee whose life is insured has, or i: 
associated with, a significant proprietorial interest in the company. This view is supported by th 
dictum in Samuel Dracup & Sons Ltd. v Dakin (37 TC at p 382) where Harman J. said: “You were 
laying out this money for your own advantage and not for that of the company, or, at any rate 
your own advantage came into it.” : 

In these cases also, of course, where the cost of premiums has been admitted as an allowable 
deduction in computing trade profits, then any receipts under the policy will be treated a: 


trading income. If the cost of the premiums is not allowable then, as a general rule, the proceed: 
will not be taxed as a trading receipt of the company. a 


Yours sincerely, pm 
CR Massingale, Inland Revenue Policy Division, Somerset House. . 


Note—As to policies held by companies issued or varied after 13 2 greeted 
chargeable events) and 547(1)(b) (Method of charging galt key aie LR? see Ti date teyeences Ore Reve 


23 October 1978. Inland Revenue letter W noite ero i 
Partners’ chargeable gains [TCGA 1992 ss 152-158 and 165) 
It is considered that a partner is entitled to claim relief under these provisions in of the 


disposal of an asset owned by himself but used for the purposes of the or professior 
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sarried on by the partnership of which he is a member, subject to the normal conditions for relief 
yeing satisfied, whether or not a rent is charged to the firm for the use of the asset. 


statement of Practice D11—Partnership: assets owned by a partner. 


3) November 1978. Inland Revenue letter 
-ayments for group roll-over relief 


t is considered that the payments passing from one company to the other in respect of group 
oll-over relief (TCGA 1992 s 175) should not be taken into account in computing the profits of 
ither company for corporation tax purposes. 


December 1978. BTR 422 
300dwill: written off: loss relief: [TCGA 1992 s 24(2)] 


t is understood that in a case where partners had written off goodwill, the City General 
“ommissioners held that the value of a partner’s share or interest had become negligible, being 
insaleable under the terms of the agreement. See New Law Journal, p 269, March 1978 


statements of Practice—SP D12 (Partnerships) and SP 1/89 (Further extension of SP D12). 


2 January 1979. Inland Revenue letter 


Naiver of rent [TA 1988 s 41] 


TA 1988 s 41] is a relieving section which comes into play where a sum has become chargeable 
o tax under Schedule A by virtue of [TA 1988 s 15]. That charge is on the rents that the landlord 
s entitled to demand on rent days falling in the chargeable period. If there is a prior agreement 
o reduce that rent, the entitlement is consequently reduced when the rent day arrives. If there is 
iny consideration for the deduction, a charge might arise under [TA 1988 s 34(5)]. 


8 June 1979. Inland Revenue 
300ds sold subject to reservation of title 


“ertain traders sell goods on special terms whereby they retain the title to the goods until 
vayment is made. The accountancy bodies have advised their members that, for accountancy 
yurposes, if the circumstances indicate that the reservation of title is regarded by the parties as 
laving no practical relevance except in the event of the insolvency of the buyer, the goods 
hould, notwithstanding the strict legal position, normally be treated as purchases in the 
iccounts of the buyer and sales in the accounts of the supplier. 

The Inland Revenue have agreed that for sales subject to reservation of title the above 
ecommended accountancy treatment will be accepted for tax purposes provided that both 
arties to the contract follow it. 

‘he sale of goods subject to reservation of title as described above is to be distinguished from 
he supply of goods as consignment stocks eg on a sale or return basis. Goods supplied as 
onsignment stocks are normally to be treated as stock in the hands of the supplier until 
lisposed of by the consignee. 


ress releases ete—CCAB 22-9-76 (Not reproduced). 


9 June 1979. Inland Revenue letter 


\pportionment of benefit in kind [TA 1988 s 156(2)] 


3y way of general background you will see that the wording of [TA 1988 s 156(2)] effectively 
epeats the substance of TA 1970 s 196(6) [repealed] and—where the facts properly justify 
'—would permit the apportionment of an expense incurred in the provision of a benefit 
hargeable under [TA 1988 s 154]. I should perhaps add that in the last resort, any question of 
pportionment would be a matter for the appropriate body of Commissioners and would 
lepend upon questions of both fact and degree. 

“hus, if an asset—e g a yacht—was made available to one director for six months of the tax year 
nd to a fellow director for the remaining six months (and assuming there was no business use of 
he asset) the expectation is that the “cash equivalent” assessable upon each director would 
omprise the total of: 

(i) one-half of the “annual value” of the yacht for a full 12 months (or the annual rental charge 

if this were greater), plus 
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(ii) all expenses incurred by the employer—or the provider of the yacht—in the way 0: 
maintenance, insurance, mooring charges etc of the yacht for the period during which it wa: 
made available for the use of the respective director. (Cl eoltsatd 3 

Note. Where there is any genuine business use of the yacht, a deduction would be due in respec 

of the proportion of the total expense (ie the “annual value of the use of” the yacht plus al 

running costs) attributable to business use. 


10 July 1979. Inland Revenue letter 
Ordinary residence ([TA 1988 s 336]) 


I would point out that residence is a question of fact and a decision in any one case depend 
entirely on its own particular facts. 

I can confirm that where an employee left the UK on 4 April 1979 and did not return unti 
6 April 1980 and was on a full time service contract during that period, he would be regarded a 
not resident and not ordinarily resident in the UK throughout the year 1979-80. 
However this practice would not be extended to a taxpayer who was only partly in employmen 
and partly self-employed during a similar period. In such circumstances the normal rules fo 
determining an individual's residence status would apply and on the basis that no visits wer 
made during the intervening period, the taxpayer would be regarded as not resident bu 
ordinarily resident for the year 1979-80 in these circumstances. yong 

For the purposes of [TA 1988 s 739], the normal rules used in determining residence or ordinar 
residence status apply. 


1 August 1979. Association of British Chambers of Commerce 


Tax appeals and postal delays 


In our memorandum to the Revenue about the Finance Bill, we wrote under the heading “Postz 
Delays” — 
“Delays of up to and indeed sometimes exceeding 3 weeks are being reported even i 
respect of first class post. This seriously affects the time limits for appeals agains 
assessments and may give rise to interest charges where remittances are delayed in the pos 
We suggest that until the position is rectified, a concession should be made whereby a 
additional 30 days should be added to the period in which appeals must be made and 
similar extension should be made to the due date for payment of tax.” 
Mr A. H. Dalton CB, Deputy Chairman of the Board of Inland Revenue, wrote on 20 July t 
the Chairman of our Taxation Committee as follows— 
“We discussed last week the points raised under the head of postal delays in the ABCC 
memorandum about the Finance Bill. ne 
As regards appeals, I draw attention to [TMA 1970 s 49] which gives inspectors of tax« 
discretion to accept late appeals. This should avoid problems when appeals are out of tim 
because of postal delays. Turning to the question of interest on delayed remittance 
problems should also not arise in practice since in such cases Collectors of Taxes a1 
authorised to allow the date of posting to be treated as the effective date of payment ...” 


A907 


At yr 
Arts Council: awards and bursaries «0 BEDI Ap ee 


For some time there has been considerable uncertainty of the taxation liability arising on awarc 
and grants made by the Arts Council to artists, writers, photographers, musi ians and perforn 
ing artists. The ele i made fall into two broad categories. First, awards eS oro trainin 
schemes, or to enable creative artists to devote time to research and development. Secondl 
grants offered in respect of specific non-training projects. "rn Nota tales te Te d 
The treatment of awards and grants was agreed between the Arts Council and the Board « 
Inland Revenue in 1968, but the introduction of new awards subsequently has given ri 
problems of interpretation. Happily, a new procedure has now been EY 
effective immediately. This agreement does not, of course, limit the rights if. 
award or grant to appeal against an assessment should he or she so w tod _ 
i? 


Those items which are taxable or non-taxable under the agreed procedt re are as follows, “3 : 
; es \098Y BSS See ME I 20 
Category A—Awards and bursaries which are chargeable to tax.» ib ws 


15 September 1979. Taxation 


(1) Direct or indirect musical, design or choreographic commissions and direet or indire 
commissions of sculpture and paintings for public sites. a SHA, S20 i160 
(2) The Royalty Supplement Guarantee Scheme. iv outa beans SOmO CH 


(3) The Contract Writers’ Scheme. eishey 


"wo 
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(4) Jazz bursaries. 

(5) Translators’ grants. 

(6) Photographic awards and bursaries. 

(7) Film and video awards and bursaries. 

(8) Performance Art awards. 

(9) Art Publishing grants. 

(10)Grants to assist with a specific project or projects (such as the writing of a book) or to meet 
specific professional expenses made to a composer, or to an artist’s studio expenses. 


Category B—Awards and bursaries which are not chargeable to tax 


(1) Bursaries to trainee directors. 

(2) In-service bursaries for theatre directors. 

(3) Bursaries for associate directors. 

(4) Bursaries to people attending full-time courses in arts administration (the practical training 
course). 

(5) In-service bursaries to theatre designers and bursaries to trainees on the theatre designers’ 
scheme. 

(6) In-service bursaries for administrators. 

(7) Bursaries for actors and actresses. 

(8) Bursaries for technicians and stage managers. 

(9) Bursaries made to students attending the City University arts administration courses. 

(10)Awards, known as the Buying Time Awards, made, not to assist with a specific project or 
professional expenses, but to maintain the recipient to enable him to take time off to develop 
his personal talents. These at present include the following awards and bursaries known as 
the Theatre Writing Bursaries, Awards and Bursaries to composers, Awards and Bursaries to 
painters, sculptors and print makers, Literature Awards and Bursaries. 


It will be open to the Arts Council to make both a grant in category A.10 and an award in 
category B.10 to an individual and accordingly, in such a case part only of the sum received by 
the individual concerned will be treated as taxable. However, it is agreed in relation to these cases 
that if the expenditure incurred by the individual in connection with the matters covered by the 
A.10 grant and the B.10 award exceeds the amount of the A.10 grant the excess up to and 
including the amount of the B.10 award will be regarded as covered by the B.10 award, and to 
this extent will not be allowable as a deduction in arriving at his or her taxable profits. The 
remainder of any of the expenditure will be subject to the normal Schedule D expenses rules. 
The arrangements will be followed by the Inland Revenue, whilst the law remains as it is, in cases 
involving awards both for future assessments and in settlement of appeals now open. The Arts 
Council will, in making future awards, inform the recipient of the category applicable for tax 
purposes. 


25 September 1979. CCAB 
Inland Revenue clarify position on use of gross profit margins 


The Revenue have confirmed that guidance notes issued to inspectors of taxes usually include a 
range of gross profit margins likely to be achieved by various businesses and that some people 
may have been misled by an earlier statement on this subject which the Revenue authorised. 


In the memorandum printed below the Consultative Committee of Accountancy Bodies amplify 
their publication in September 1978 entitled “Inland Revenue Procedures”, issued with the 
approval of the Inland Revenue, which includes a statement about lists of gross profit 
percentages. 

The memorandum explains the use made by inspectors of guidance notes issued to them, and 
provides further information as to the reasons for his starting an “in-depth” enquiry: 


Examination of business accounts—gross profit margins 


1 Paragraph 18 of the Notes of a meeting held in June 1978 between representatives of the 
Inland Revenue and CCAB entitled “Inland Revenue Procedures” states that the Inland Revenue 
do not issue lists of gross profit margins appropriate to various types of businesses. 


2 The discussion which gave rise to paragraph 18 took place at a time when it had been 
suggested that inspectors had lists showing the “acceptable” rate of gross profit for each 
trade—indeed one publication purported to reproduce such a list. The Revenue said that they 
did not and would not issue to inspectors lists of “official” gross profit rates. Their assurances on 
this matter were accepted and condensed into paragraph 18 of the guidance note referred to 
above. 

3 However, many practitioners are aware that the Inland Revenue have, for some time, 
incorporated in guidance notes to inspectors information about the practice and economics of 
particular types of business. A further meeting has therefore been held with the Inland Revenue 
to discuss the nature and contents of this guidance issued to inspectors. In the course of that 
meeting the CCAB asked the Revenue to say more about the material supplied to inspectors 
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since it is clear that the belief that lists of gross profit margins exist has grown up out of the 
knowledge of the existence of these guidance notes. 

4 The Revenue have explained that the notes they issue cover many types of businesses and are 
intended to give inspectors a broad appreciation of the way these businesses operate, including 
various factors which could affect business results such as wastage and discounting practices. 
Where it is relevant, information is given about pricing policies and the range of margins 
commonly obtained on products or groups of products, and advice is given on the interpretation 
of gross profit rates. 

5 Nevertheless the Revenue now accept that some people may have been misled by the statement 
which they authorised in paragraph 18. The statement that “they do not issue lists of official 
gross profit percentages” was intended to refer to a list showing a notional gross profit 
percentage for various types of businesses and which the inspectors would expect to be achieved 
for the business concerned. As stated in paragraph 2 above, such lists do not exist, but the 
guidance notes do include information of this nature albeit in the form referred to in 
paragraphs 3 and 4 above. Quite apart from this inspectors are, of course, at liberty to compile 
lists based on their own experience. 


6 The Revenue state that the main use that the inspectors make of gross profit rates—and other 
business ratios—is as part of their review when considering whether to accept accounts without 
enquiry. One reason for starting an enquiry will be a discrepancy between the gross profit 
percentage shown by the accounts and the percentage the inspector would have expected to find 
in the light of his knowledge of the trade and of local conditions. His judgment may be 
influenced by information in his guidance notes—and for some trades this will include reference 
to gross profit rates—but he is expected to reach his own conclusions and rely mainly on his own 
experience and local knowledge. If an enquiry is started the inspector will usually want to know 
more about the way the business is conducted but there is no question of applying a single 
notional gross profit rate and insisting that this rate should have been achieved. The inspecto1 
will have regard to the particular circumstances of the business and should give the taxpayer o1 
his adviser the opportunity to explain any apparent discrepancy. 


7 The CCAB have asked the Revenue to publish the guidance notes they issue to inspectors—o1 
edited versions of them—and the Revenue have undertaken to consider what might be done. The 
CCAB believe that these notes would be of considerable value to practitioners and woulc 
promote greater understanding between the Inland Revenue and accountants, although it 1: 
accepted that the published versions could not include those parts relating to procedura 
guidance to inspectors. 


19 October 1979. CCAB 
Accountants clarify calculations of double taxation relief 


In the guidance note printed below the Consultative Committee of Accountancy Bodies clarifie: 
the method of calculating the underlying rate for the purposes of double taxation relief. 


In response to representations by the accountancy bodies the Inland Revenue have confirmec 
that they follow the spirit of the Bowater case in determining “relevant profits” of oversea: 
companies for double tax relief purposes. 


In further clarification the Revenue have indicated that realised gains on currency realignment: 
are not regarded as available for distribution unless used for a dividend or included in th 
accounts as being distributable. Realised gains are regarded as distributable. 


Realised capital profits credited to capital reserves are regarded by the Revenue as part o 


“relevant profits”, although the accountancy bodies do not accept this view where the director 
do not regard the profits as available for distribution. 


The Revenue have also confirmed that the fraction used in calculating the underlying rate o 
overseas tax takes account of deferred tax charged and of adjustments to prior year tax charges 


Double taxation relief on dividends paid by overseas companies to UK companies: 
. . , e 
calculation of underlying rate of setonaiee a a 


1 In their submission to the Inland Revenue in January 1978 on taxation anomalies and practica 
difficulties, the Consultative Committee of Accountancy Bodies requested clarification of tw 
points concerning the calculation of the underlying rate of overseas tax applicable to the profit 
of an overseas company paying a dividend to a UK resident company, namely: 


(a) confirmation that the Revenue were following the spirit of the House of Lords’ decision it 
Bowater Paper Corporation Limited vy Murgatroyd (1969) 46 TC 37 which laid down. tha 
relevant profits” for double taxation relief purposes are the profits available for distribution 

as shown by the accounts, and Vlo# 


(b) clarification as to the correct denominator to be used in the actual calcul tion, ie profi 
before tax or profit after tax plus actual tax paid. dee & OD ont gniison 
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2 At a meeting between the Inland Revenue and the accountancy bodies in March 1978 the 
Revenue stated that they were following both the spirit and letter of the House of Lords’ 
decision in the Bowater case and that there were bound to be some anomalies with any formula 
for computing the underlying tax. 


There were, however, many complex questions which rested on the circumstances of particular 
cases and it was agreed that the accountancy bodies should first let the Revenue see examples of 
their points. 


3 Examples were submitted to the Revenue for comment covering unrealised and realised profits 
on exchange and capital profits credited direct to capital reserves. The Revenue’s comments and 
views on the definition of “relevant profits” (ie profits available for distribution) in the 
illustrative cases were as follows: 


(a) Where the accounts profit includes unrealised gains on exchange differences, the Revenue say 
that there has been a change in practice. In a letter to the accountancy bodies the Revenue 
have stated: 


“Since July 1978 the Inspector of Foreign Dividends provisionally treats unrealised gains on 
currency realignments as not available for distribution for the purposes of [TA 1988 s 799] 
unless the unrealised gains are in fact used for a dividend or put to a reserve of a general 
nature which is considered distributable or left in the retained earnings account.” 


To the extent that the gains are realised gains, the Revenue’s view is that such gains are regarded 
as available for distribution. 


(b) Where realised capital profits are credited direct to capital reserves the Revenue regard such 
profits as being part of the “relevant profits” for double taxation relief purposes. The 
accountancy bodies do not agree with this view in circumstances where the capital profits 
referred to above are not regarded by the directors as available for distribution in the year 
under review. In this context the Revenue have written as follows: 


“... the method adopted by the Department is considered to be correct and in no way 
inconsistent with the Bowater decision. In that case the argument for the taxpayer was that 
the profits were those assessed to foreign tax whereas the Revenue maintained that the 
profits available for distribution were those which were shown to be available by the 
accounts (whether on revenue or capital account). 


It is of no significance that the capital profit was taken in the accounts directly to a capital 
reserve. Such profit remains available for distribution to shareholders and it 1s immaterial 
whether it reaches capital reserve after first being credited to profit and loss account (or for 
that matter left in the profit and loss account). 


Where it is contended that [TA 1988 s 799(3)(4)] applies, full evidence including relevant 
minutes of meetings to establish as a fact that the dividend was paid out of specified profits 
must be supplied.” 


4 With regard to the denominator to be used when calculating the underlying rate of overseas 
tax, the Revenue have written as follows: 


“Tt is confirmed that the Inspector of Foreign Dividends accepts and applies the following 
calculation: 
Actual tax paid x 100 


— = x per cent 
Actual tax paid + relevant profit* 


(*Relevant profit being profit after tax per accounts subject to any adjustments.) 


It is confirmed too that the above calculation automatically takes into account any deferred 
taxation charged plus under and over provisions for any tax in previous years. However, in 
any case where any charge to deferred tax has not been deducted to arrive at relevant profit 
it is suggested that the matter should be referred to the Inspector of Foreign Dividends’ 
Double Taxation (Rates) Section for attention.” 


5 The above formula can be illustrated by the following example: 


A UK resident company received a dividend of £8,500 (after withholding tax of £1,500) from its 
wholly-owned overseas subsidiary. The profit and loss account of the subsidiary expressed in 
sterling was as follows: 
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£ je £ 

Operating profit before taxation 30,000 
Deduct: 
Taxation: 
Provision for income tax 10,000 
Deferred taxation 5,000 
Over provision for tax in prior years (1,000) 

14,000 
Profit after taxation 16,000 
Proposed dividend l 10,000 
Retained profit £6,000 


The actual tax paid by the subsidiary on the above profit was £9,500. 
The profit after tax of £16,000 is the “relevant profit” for double taxation relief purposes. 
The calculations of the underlying rate of overseas tax applicable to the above profit is therefore: 
£9, 500 : 
x 100 = 37-25 per cent 
£9,500 + £16,000 ; 


The Schedule D Case V income and double taxation relief arising to the UK resident company 
are as follows: 


£ 

Cash received 8,500 
Add: Withholding tax 1,500 

10,000 
Add: Underlying tax 
(te £15,937 at 37-25 per cent) 5,937 
Schedule D Case V income £15,937 
Double taxation relief available : 
£1,500 + £5,937 £7,437 


(It has been assumed that the rate of UK tax on the Case V income is 52 per cent.) 
30 October 1979. Inland Revenue letter 
Capital gains deferment: holdover relief 


We shall be grateful for your comments with regard to the maximum time interval between th: 
disposal of asset No | and the acquisition of Asset No 3 which is not a depreciatins 
asset—please see [TCGA 1992 s 154(4) and (5)]. 

Subsection (5) states that the non-depreciating asset (No 3) should be acquired not later than th: 
time when the chargeable gain postponed under subsection (2) would accrue. The latest dat 
provided by sub-s (2) is ten years beginning with the acquisition of the depreciating asset [TCGA 
1992s 154(2)(c)]. It would seem from subsection (5) that the maximum time interval between thi 
acquisition of asset No 2 and the replacement non-depreciating asset No 3 is ten years. For thi 
purpose we are assuming that the non-depreciating asset No 3 is acquired before the disposal o 
asset No 2 but within ten years of the acquisition of asset No 2. sachs 
Revenue reply: 


ny 
ele? 


Where asset No 3 is acquired in such circumstances that a claim is possible under [TCGA. 199: 
s 154] then sub-s (5) specifically provides that the claim is to be accepted as if the time betwee 
the disposal of asset No 1 and the acquisition of asset No 3 was within the normal roll-ove 
relief time limit and so it is unnecessary to consider the actual time interval between the-disposa 
of asset No | and the acquisition of asset No 3. The important point is that asset No 3 must b 
acquired not later than the earliest of the events mentioned in subsection (2). 


31 December 1979. BTR 343, 431 Aords 
laid 


Valuation: Lands Tribunal [TCGA 1992 Sch 2, para17] 


Between 1971 and 1973 some 375 acres of agricultural land were compulsori anqveted fi 
taxpayer. He elected that for capital gains tax purposes valuation isi Sy made as at 6 Apri 


11857 Press Releases etc 31 January 1980 


1965. The valuation of the land was referred to the Lands Tribunal which heard evidence from 
ooth the taxpayer and the Revenue, the taxpayer contending for a figure of approximately 
¢1,000,000, and the Revenue for the District Valuer’s figure of £650,000, which allowed, in 
particular, £100,000 for abnormal drainage costs. Held, that a prudent developer would have 
illowed for drainage costs, and the costs of acquiring necessary incidental easements, and that 
he value of the land should be determined at the District Valuer’s figure of £650,000: Halley v 
Weightman (1978) 249 E.G. 547, Lands Tribunal. 


31 December 1979. BTR 393 


ee, or agency: Brussels Convention on Jurisdiction (TMA 1970 
3 79 


[he European Court has decided that the words “branch or agency” in Article 5 (5) of the 
3russels Convention on Jurisdiction 1968 require an international interpretation common to all 
-ontracting states. They imply a place of business which has the appearance of permanency, 
‘uch as the extension of a parent body, has a management and is materially equipped to 
1egotiate business with third parties, so that they do not have to deal directly with the parent 
9ody but may transact business at the place of business constituting the branch or agency, 
Stablissements Somafer S.A. v Saar—Ferngaz A.G. (Case 33/79) [1979] 1 CMLR 490. 


51 December 1979. BTR 398 
Jomicile: effect of Domicile and Matrimonial Proceedings Act 1973 


n the course of an action for a declaration as to the validity of a marriage it was contended that 
he effect of the Domicile and Matrimonial Proceedings Act 1973 was that a married woman 
ould avoid taking a dependent domicile if she did not want it but that she could still take it if 
he wished. Sir George Baker P. held that the effect of the Act was that dependent domicile had 
yeen abolished. If for example an English girl married an American she would not acquire an 
American domicile unless and until she went to America. “Of course, a marriage as normally 
inderstood would be strong evidence that a woman had acquired the same domicile as her 
1usband, for example, when a foreign woman comes here and marries an Englishman and they 
ettle down as a married couple, have children and so on; but it is only one factor in her choice.” 
Puttick v Attorney-General, 8 May 1979, [1979] 3 WLR 542; [1979] 3 All ER 463. 


Note—See also IR 20 (explanation of Revenue practice as to residence). 


2 January 1980. Inland Revenue letter 


TA 1988 s 353] (Relief for payment of interest) 


Nhether interest is within the scope of [TA 1988 s 18] so that it is chargeable under Schedule D 
Jase II] depends upon the location of the source of the interest payment. This is not a 
traightforward point and there is little guidance in the statute or case law. However, following 
he tax case of JR Comrs v Viscount Broome’s Executors (1935) 19 TC 667, the residence of the 
lebtor is regarded as the most important factor. Broadly, where any UK debtor borrows under a 
imple contract or under a contract governed by English law, the Inland Revenue will regard the 
nterest as within [TA 1988 s 353 (1) (a)]. As a separate matter from the question of relief under 
TA 1988 s 353], because the interest is yearly or annual interest, [TA 1988 s 349] obliges the 
yayer to deduct income tax unless authority is given under an appropriate double taxation 
igreement for payment of interest gross or for deduction of tax at a reduced rate. 

n certain circumstances the Inland Revenue regard interest paid by a UK resident as outside the 
cope of Schedule D Case III so that there is no deduction under [TA 1988 s 353(1)(a)] and no 
ybligation to deduct income tax under [TA 1988 s 349]. Broadly, if interest paid by a UK 
esident is payable abroad, to a non-resident, in foreign currency, under a foreign specialty 
ontract and the loan is not secured on UK real property, the interest will be regarded as outside 
he scope of Schedule D Case III. 


1 January 1980. Inland Revenue letter 


TA 1988 s 410] (Group relief: effect of arrangements for transfer of 
sompany to another group, etc) 

Phe reference to accounting periods in [TA 1988 s 410] is a reference to accounting periods as 
lefined in [TA 1988 s 12] not a period for which a company has prepared accounts. I can 


onfirm that an arrangement coming into existence in the second accounting period will not 
ffect the entitlement to group relief for the first accounting period. 
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Statement of Practice—SP 3/93 (Groups of companies—arrangements). 


14 February 1980. Inland Revenue letter 
Capital gains tax: trusts [TCGA 1992 s 72] 


The problem on the termination of an annuity which is regarded as a life interest by virtue of 
[TCGA 1992 s 72(4)] is to determine the “corresponding part” of the annuity fund which is 
deemed to be disposed of under s 72(1). The same problem arises on the death of an annuitant 
where s 72 (4) does not apply, the termination being treated as the termination of a life interest 
by virtue of s 75. You will appreciate that s 72 (1) does not apply to assets ceasing to be settled 
property on the termination of the annuity, which are within s 71(1). Where s 72 (1) applies we 
normally take the “corresponding part” of the relevant assets to be the proportion, up to 
100 per cent, which the amount of the annuity bears to the income of the's 72(4) fund (or the 
income of the whole settlement on the death of an annuitant). For this purpose we would 
consider the income of the 12 months up to the termination of the annuity, or at the trustees 
option the income of the last trust accounts year ending before the termination, although 
difficulties such as widely fluctuating income might have to be looked at specially. The same 
procedure can be followed whether or not the terminating annuity is the only one. 


20 June 1980. Inland Revenue 
Demergers 


[TA 1988 s 214 is] concerned to prevent the new relief subsequently being used as a vehicle fot 
tax avoidance. The provisions impose a charge to income tax (under Schedule D, Case VI) 
where, within five years after the demerger, any of the companies concerned makes a payment tc 
the then shareholders in respect of their shares, otherwise than for bona fide commercia 
reasons, or for purposes of tax avoidance. Examples (the illustrations are not intended to be 
exhaustive—for example, much the same effect could be achieved if the roles were reversed anc 
the “demerged” company bought back the shares of its original parent, or arranged for that tc 
be liquidated) of the type of abuse which [section 214] seeks to prevent are where, as part of ar 
avoidance operation, 
1 Accompany has under [section 213] distributed to its shareholders the shares in a subsidiary 
company free of tax; but 
2 It, or companies connected with it, (the definition of “connected with” is necessarily wide i1 
the first instance but its practical application is then limited by the provisions in [section 214 
below) subsequently buy the shares back, or arrange for the subsidiary to be liquidated o; 
otherwise to pass cash out in a form not subject to income tax—in effect, using the demerge: 
operation to pass to the shareholders cash or other assets which would haye been subject tc 
ACT and income tax, if paid as a straightforward dividend. 


These anti-avoidance provisions do not of course apply where a shareholder sells his shares a 
arm’s length to a third party not “connected with” (the definition of “connected with” i: 
necessarily wide in the first instance but its practical application is then limited by the provision: 
in [section 214] below) the demerger operations (eg on the Stock Exchange). Similarly (thougl 
the provisions in [section 213(11)] will deny the new relief in a case where the original demerge 
is part of a scheme or arrangement whose sole or main purpose is to sell the demerged compam 
or trade into another company group), the anti-avoidance provisions in [section 214] do no 
apply when subsequently—and without pre-arrangement—the shares concerned are the subjec 
of a takeover bid by an arm’s length third party. 


22 July 1980. Inland Revenue letter 


Voyage or journey outside the UK 


[TA 1988 Sch 12 para 5] covers two types of voyage or journey; SY. ful 


(a) covers a voyage or journey beginning or ending outside the UK, and 

(b) covers a voyage or journey beginning and ending in the UK 

The question where a “voyage” begins and ends must be one of fact, but an example 6f@ voyag 
within [TA 1988 Sch 12 para 5 (a)| would be a voyage from Newcastle-Tilbury—Antwerp. Thi 
ends outside the UK, so that the duties performed on the vessel are treated as performed outsid 
the UK (excluding the part of the voyage which begins and ends in the UK, ie Newcastle: 


Tilbury). The result is, therefore, that the p: i ifie 
Papa iertice at the part of the voyage from Tilbury to PBRNErD qualifie 


An example of a voyage within [TA 1988 Sch 12 Sl Baer AT] or boy 
: ; para 5 (b)] would be a age fron 
Newcastle-Tilbury—Antwerp-Tilbury—Newcastle. This voyage begins and ends in the UK, bu 
parts of the voyage begin and end outside the UK, ie the part from Tilbury—Antwerp end 
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yutside the UK and the part from Antwerp—Tilbury begins outside the UK Duties performed on 
ig vessel from Tilbury-Antwerp-Tilbury would therefore be treated as performed outside the 
With regard to the example quoted by you, the Revenue view is that a voyage from the UK to the 
JK, not entailing a scheduled call at an overseas port is a voyage beginning and ending in the 
sna which no part ends or begins outside the UK, so that [TA 1988 Sch 12 para 5] would not 
ipply. 

tinally, it should be remembered that whilst [TA 1988 Sch 12 para 5] specifies certain duties 
vhich are to be treated as performed outside the UK, where the number of qualifying days is 
elevant for the purposes of [TA 1988 Sch 12 para 4] provides that a person shall not be regarded 
is absent from the UK on any day unless he is so absent at the end of it, ie at midnight. For this 
yurpose, the casting off from a UK berth (allied to passage for overseas port) would be taken as 
he time of departure from the UK, and equally a ship would be regarded as arriving in the UK 
it the time of berthing. 


6 January 1981. Inland Revenue 


[he transfer pricing of multinational enterprises: Notes by the UK 
nland Revenue 


Introduction 

These notes are primarily designed for the guidance of overseas companies which have, or may 

ye thinking of setting up, subsidiaries in the UK; but the law and practice described apply to 

JK resident companies generally. 

- General—the arm’s length principle 

-rices charged in transactions between connected companies in a multinational group (transfer 

ices) may be designed to meet the convenience of the group as a whole. They will not 

ecessarily produce a figure of profit or loss which can be accepted for tax purposes. The UK 

aw therefore, in common with that of many other countries, provides that these prices may be 

djusted in arriving at the taxable profit or allowable loss of a UK taxpayer. The price to which 

hey may be adjusted is the “arm’s length price”. This is the price which might have been 

xpected if the parties to the transaction had been independent persons dealing at arm’s length 

e dealing with each other in a normal commercial manner unaffected by any special relation- 

hip between them. 

} Circumstances in which adjustments may be made to transfer prices 

‘he relevant law is largely contained in [TA 1988 s 770]. This provides the Inland Revenue with 

ower, for example, to adjust a transfer price to the arm’s length price in transactions between a 

esident and a non-resident body of persons when one controls the other or both are under 

ommon control. 

, Body of persons 

\ “body of persons” includes a partnership as well as a company. 

Residence of a company 

‘he general rule is that a company is resident where the central control and management of its 

rade or business is carried on. The application of the rule is a question of fact. [But see SP 1/90]. 

Control of a company 

‘ontrol of a company has to be distinguished from the control and management of its trade or 

usiness. For the purposes of [TA 1988 s 770] it is defined in particular to mean, as in [TA 1988 
840], the power of a person to secure that the affairs of the company are conducted in 

ccordance with his wishes, infer alia, by holding shares or possessing voting power in relation to 


hat company (or any other company) or by virtue of any powers conferred by the articles of 


ssociation or other document regulating that or any other company, 
Scope of UK transfer pricing law 
TA 1988 s 770] applies to sales of goods and other property, lettings or hiring of property, 


rants and transfers of rights, interests and licences and the giving of business facilities of 


vhatever kind. Loan interest, patent royalties, management fees, and payments for services are 
hus within its scope as well as payments for goods, Contributions by a subsidiary towards costs 
acurred by the parent company are similarly within its scope. 

Tax returns—assessment of profits—onus of proof—rights of appeal 

‘he UK system of taxing profits requires the taxpayer to make a return of his profits each year 
o the appropriate inspector of taxes. It is normal for his return to be accompanied by accounts 
nd computations in some detail in order to substantiate the return, But the inspector, if no 
eturn is made or if he is dissatisfied with a return which has been made, is however empowered 
o assess the liability to tax on the basis of his own estimate of the profits. The taxpayer has a 
ight of appeal to independent Commissioners (and from the Commissioners, on a point of law, 


o the High Court.and beyond) but it is for him in the first instance to disprove the correctness of 


he assessment in such an appeal and not for the inspector to prove that it is correct. 
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9 Adjustment by agreement 

If, however, the inspector takes the view that it may be necessary to assess the profits on the basi 
of his own estimate he will normally seek, in any case where substantial amounts are at stake, t 
come to an agreement on the matter with the taxpayer either by correspondence or, ver 
probably in a case where the adjustment of transfer prices is in point, by discussion round th 
table as well. sq on 

10 Requests for information 

If it seems to the inspector that it may be necessary to adjust a company’s transfer prices for ta 
purposes he will normally, therefore, in the first place, ask the UK company for the informatio: 
necessary to decide whether adjustments should be made and what sort of adjustments. There i 
no standard list of questions—each case will need to be looked at in the light of its own specie 
features. But the inspector will generally be interested in such matters as who owns or control 
the company, what the nature of the trade is, how any group of which the company is a membe 
is organised, what are the functions of particular companies in the group, what the results of th 
UK companies have been, how far they have come up to expectations and so on. The need fo 
answers to more detailed questions may emerge as the discussions proceed. 


11 Powers to require information 


The Revenue have power in certain circumstances to require the production of information fo 
tax purposes and, in particular under [TA 1988 s 772], they may require a company to produc 
information which is relevant to the adjustment of transfer prices (not necessarily its ow 
transfer prices) under [TA 1988 s 770]. Powers provided under [TA 1988 s 772]-also include i 
certain circumstances the power to require the production of information (including books an 
accounts) from a UK resident company, which is relevant to transactions with a 51 per cen 
subsidiary resident outside the UK including books and accounts of the subsidiary. This als 
applies where the transactions are between UK resident and non-resident companies both c 
which are 51 per cent. subsidiaries of the UK resident company. (The UK parent company ma 
however appeal against the requirement to an independent body of Commissioners.) I 
addition, in certain circumstances the Board may require books and accounts and othe 
documents or records which are relevant to a transfer pricing adjustment under [s 770] to b 
produced for examination by an inspector of taxes on the taxpayer’s premises, 


12 Confidentiality 


Officers of the Revenue are governed by very strict rules about the confidentiality of informatio 
received by them in the course of their duties. They are prohibited from disclosing suc 
information except for tax purposes and, within that limitation, in very limited circumstancé 
strictly defined by law. 

13 Exchange of information with other countries 


Disclosure is permitted (under strict safeguards) to other countries tax authorities und 
agreements for the relief of double taxation and under the Directive concerning mutu: 
assistance between tax authorities of the member States of the European Communities. (Th 
Inland Revenue may also receive information from other countries under these instruments.) 


14 Inland Revenue Organisation 


The Revenue maintains a network of local tax offices spread over the whole of the UK an 
normally the affairs of a taxpayer will be mainly dealt with by a local inspector of taxes. Bi 
transfer pricing problems involving substantial amounts of money or important ‘matters < 
principle may be dealt with instead by a section of the central head’ office in London. (Tk 


affairs of oil companies including matters of transfer pricing are dealt with by a centralised O 
Taxation Office in London.) 


15 Objectives and methods of approach in adjusting transfer prices for tax purposes 


The objectives of both central and local offices are however the same. The principal objective 
to ensure that the UK taxpayer is paying the proper UK tax on its profits under the law. Th 
Inland Revenue recognise, however, that answering the many detailed questions which may t 
necessary for the achievement of this objective may impose an onerous burden on the senic 
staff of companies or their advisers and they aim to keep these questions to a minimum t 
concentrating on the main pricing issues involved. 2oiiqas fOv! eh 

16 Methods of and considerations taken into account in arriving at'arm’s length prices 

In ascertaining an arm’s length price the Revenue will often look for evidence of prices in simile 
transactions between parties who are in fact operating at arm’s length. They may however find 
more useful in some circumstances to start with the re-sale of the goods or services etc an 
arrive at the relevant arm’s length purchase price by deducting an appropriate mark up. The 
may find it more convenient on the other hand to start with the cost of the goods or services an 
arrive at the arm’s length price by adding an appropriate mark up: But they will in practice us 
any method which seems likely to produce a satisfactory result. They will beoguided in. the 
search for an arm’s length price by the considerations set out in the OECD Report o 
Multinationals and Transfer Pricing. (This Report examines the considerations which need to t 
taken into account in arriving at arm’s length prices in general and also in particular in’ th 
context of sales of goods, the provision of intra group services, the transfer of technology an 
rights to use trademarks within a group and the provision of intra group loans.) 99> 
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17 Settlement of problems 


The Revenue recognise, as does the OECD Report, that the evidence needed to establish an 
irm’s length price may be hard to come by and difficult to interpret and they recognise also that 
Jecisions on pricing in the arm’s length situation would have had to be taken in the light of the 
acts which could have been known at the time when the decision was made. It is with 
-onsiderations like this in mind that they are concerned to settle transfer pricing adjustments as 
‘ar as possible by discussion and agreement with the companies concerned. They would hope as 
1 result also to establish a reasonable basis of understanding with the companies for the future 
possibly on the basis of a review after a number of years). 

(8 Consultation with other countries 


The Revenue recognise that transfer pricing adjustments may have a consequence not only for 
JK tax but also for foreign tax. They are able, under the terms of some seventy agreements for 
he relief of double taxation and the prevention of fiscal evasion, to exchange information with 
he tax authorities of their partner countries on transfer pricing matters among others and they 
yften do this for the purpose of ensuring that tax is adequately charged in the UK On the other 
vand, they are also able to consult and do consult with partner countries with a view to 
yreventing unrelievable double taxation arising from (among other causes) the adjustment of 
ransfer prices. A taxpayer who fears that unrelievable double taxation may result in his own case 
rom some action of the tax authorities of a treaty partner may ask the UK Inland Revenue to 
nter into such consultations and they will do so whenever the need arises. All that such a 
axpayer need do is to write a letter putting his request, and giving the relevant details, to the 
nternational Tax Policy Division of the Inland Revenue in Somerset House, London. For such 
-onsultation to be effective however it will usually be necessary for the request to be made in 
00d time so as not to be frustrated by the expiry of legal time limits for tax adjustments either 
n the UK or in the other country. 

19 Time limits for claims for credit 

0 far as concerns claiming relief for foreign tax against UK tax the normal rule is that a claim 
n respect of any income, must be made not later than six years from the end of the chargeable 
yeriod for which the income is chargeable to UK tax. However where such credit has been 
endered insufficient by reason of an adjustment to the other country’s tax the time limit for a 
aim to additional credit is six years from the time when the adjustment was made—{TA 1988 
, 806]. 

0 Status of these notes 


These notes are for guidance only. They express the Inland Revenue’s view of the law but they 
iave no legal force and they do not affect any rights of appeal on points concerning a taxpayer’s 
jability. Similarly any description in these notes of Inland Revenue approaches to the problem 
of transfer pricing or practices in dealing with this problem are not to be taken as limiting the 
Department to such approaches or practices in any particular case. 


} February 1981. Inland Revenue letter 


-ayment for surrender of group relief 


can confirm that it is not the Board’s practice to seek any adjustment under [TCGA 1992 
_176(4)] in respect of the surrender of losses by way of group relief where no payment is made 
or the surrender, or where the payment made is less than the tax value of the group relief 
eceived. 
similarly I can confirm that in these circumstances, and on the assumption that there are no tax 
woidance arrangements, the Board would not regard [TCGA 1992 s 30] as applying. 


5 March 1981. Inland Revenue Letter 


ndustrial buildings allowances 


| The term “process” is a word of wide import given the case of Kilmarnock Equitable 
“0-operative Society Ltd. v IR Comrs. and now Buckingham v Securitas. Properties Ltd. 
securitas’ activities in the words of the judge were: 
“Large and complex involving a number of stages and as a result may afford additional 
grounds for arguing that a process was involved.” 
.. I think it is arguable, therefore, whether the repackaging of fruit/vegetable amounts to the 
ubjection of goods to a process. 
! Where part of a company’s trade [CAA 2001 s 276(1), (2)] is a qualifying trade then buildings 
yr structures in use for that part trade will qualify for industrial buildings allowances. But where 
here is no identifiable part trade which qualifies and this would seem to be the position as 
egards the traders to whom you refer whom I imagine could not contend that part of the trade 
vas, for example, a transport undertaking, then such items as vehicle loading bays will not 
jualify for Industrial Buildings Allowances. 
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3 In our view, [CAA 1990 s 18(1)(f\iv)] and in particular the phrase “on their arrival by sea or ait 
requires that the building qualifying under this provision should be located in the vicinity of the doc 
or airport. Consequently, where the relevant building is a few miles from the docklairport we wou 
not regard the provisions of [CAA 1990 s 18(1)(f)(iv)] as being satisfied. 

Cross reference—Copol Clothing Ltd. v Hindmarch [1984] STC 33. 


The words in para 3 above from CAA 1990 s 18(1)(/)(iv) substituted by FA 1995 s 101. For the substantive law see nc 
CAA 2001 s 274(1) Table A Item 3(d). 


20 October 1981. Inland Revenue letter 


Mineral depletion allowances [CAA 2001 s 394] 


Of the items listed in your letter deposits of the following would be considered to fall within tl 
meaning of mineral asset in [CAA 2001 s 397]: 


Chalk 

Clay 

Peat 

Coal 

Granite 

Marble 

Limestone 

Natural gas 

Oil. 

The foregoing is on the basis that the deposits concerned are part of the land, as distinct fro 
lying on the surface of the land as, for example, dumped materials. 


10 November 1981. Inland Revenue letter 
Relief on replacement of business assets [TCGA 1992 ss 155, 157 


Section 157 is silent on the question of payment by the company for the use of the asset own 
by the individual. The same may be said of s 165 which is of contemporaneous origin and 
connection with which it is necessary to determine whether an asset was “used for the purpos 
of a trade ...carried on by ...his [personal] company’. Useful parallels have been drawn betwe 
the s 165 test and the definition of chargeable business asset in Sch 6, para 12(2) which definiti 
specifically excludes assets held as investments. 


On examining the structure of s 155, it is apparent that it is the ‘asset’ which must be a qualifyi 
asset, that is, in the case of land or buildings, ‘occupied (as well as used) only for the purposes 
the trade’. The disposal and, acquisition referred to in s 152(1) may however be of the asset its 
or of an interest in such a qualifying asset. Both s 157 and s 165 similarly refer to “an asset, or 
interest in, an asset’. Interests in assets may take the form of leaseholds, freehold reversions 
fractional shares. 


Under the generality of s 152(1) therefore a taxpayer may claim roll-over relief on disposal o! 
leasehold interest in land occupied as well as used only for the purposes of his trade. On t 
other hand if the property was let by the freehold reversioner it would not normally be occup! 
as well as used only for the purposes of his trade. Indeed, the grant of a lease suggests that t 
property is occupied by the lessee. Section 157 treats the trade of a [personal] company as havi 
been carried on by the individual who owned the assets (or an interest in them) so that if 
relation to the company the assets are qualifying assets the s 155 test may. be satisfied by t 
individual. 

If the company occupies land or buildings under a lease from the individual his reversione 
interest is nevertheless an interest in a qualifying asset. It is conceivable thatsuch a compa 
might itself have entitlement to roll-over relief if it received consideration for the disposal of 
interest which it reinvested in new qualifying assets. It follows that if the individual is treated 
carrying on the trade in which the old assets (and the new assets) are used, he may, unc 
s 152(1), claim to have reinvested the consideration for the disposal of his interest in those ass 
in new qualifying assets, but only if the new assets are again used in the trade (or trades) of 
company which on the occasion of both disposal and acquisition is his [personal] company. 
These requirements are not satisfied if the old assets or the new assets (owned by him) were us 
in the trade of his [personal] company; he is brought within s 152(1) only where both assets we 
so used. His ownership and the company’s use must apply throughout. Similarly, the compa 
must be his [personal] company on the occasion both of the disposal of the old assets and 1 
acquisition of the new assets, although it could carry on one trade using the old. assets a 
another trade using the new assets. See s 152(8). Ata MR e007) 
It is considered that the words ‘a company’ in s 157(b) are deliberately phrased:in the singu 
and that despite (or perhaps, because of) the provisions of the Interpretation Acts substituti 
of ‘a company (or companies)’ is not permissible. The degree of precision with which the secti 
was enacted particularly the provision of alternative words, where appropriate; ‘of, or of | 
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nterest in ...assets’, ‘trade or trades in question’ and the imposition of dual requirements that 
oth old and new assets must be used in the trade of the [personal] company; that the company 
nust be his [personal] company both at the time of disposal and acquisition of assets—seems to 
ead naturally to the conclusion that the context in which the words ‘a company’ are used 
equires them to be read literally. Whilst it is accepted that a construction which replaces ‘a 
ompany’ by ‘any company’ is possible, consequential amendments would make the section read 
ery awkwardly. The ‘plural’ interpretation also renders irrelevant or at least meaningless the 
equirement that the company must be his [personal] company both at the time of disposal of 
ld assets and the time of acquisition of new assets. If a second [personal] company used the 
lew assets in its trade it would seem odd that it had to be his [personal] company at the time of 
lisposal of the old assets, perhaps up to three years earlier, 


'7 February 1982. Inland Revenue letter 
nterest on non-resident loan to UK resident [TA 1988 ss 18, 349] 


n the past, before the ending of exchange control, the Revenue normally accepted that interest 
yn a loan from a non-resident to a UK resident could have a foreign source if certain criteria 
vere present, ie, if the interest was paid and payable abroad in a foreign currency under a foreign 
pecialty contract and where there were no contaminating features such as the security on real 
issets in the UK The effective disappearance of any difference between borrowing in sterling 
ind borrowing in a foreign currency and the ready availability of foreign loans to UK residents 
ince the dismantling of the controls has altered the situation. We are advised that there can now 
ye no confidence that the courts would attach sufficient significance to the foreign specialty 
ontract in itself as being a decisive factor. 

Phe practice of evaluating criteria has not changed, it is the criteria which have changed. The 
<evenue view therefore is that a loan from a non-resident to a company resident in the UK will 
lormally give rise to interest within the charge to Case III and the machinery provisions will 
pply accordingly. 


February 1983. Hansard 
fax payments (interest charges) 


Mir Iain Mills asked the Chancellor of the Exchequer if he will mtroduce legislation to give 
liscretionary powers to Her Mayjesty’s Inland Revenue on the application of interest generated 
yy late payment of tax where the late payment was due to delays caused by prolonged 
ssessment by the district valuer. 

Mir Ridley: Where a substantial delay on the part of the Inland Revenue gives rise to an interest 
harge, the Revenue has discretion to mitigate or remit the interest charge otherwise due. Such 
onsideration is also given to cases involving the valuation office. 


‘ross reference—See TMA 1970 s 86 (Interest on overdue tax). 


0 March 1983. CCAB TR 500 


juidance note on taxation: points of practical interest 


In the notes of their meeting with the Inland Revenue in January 1982, published as TR 471, 
he accountancy bodies stated that they had compiled a list of unpublished practical points. This 
uidance note, which has been agreed with the Inland Revenue, sets out some of the more 
mportant points, mostly of interpretation, which are regarded as being of general interest. A 
umber of other points have been discussed which will be published separately in due course. 


-ART |: INCOME TAX AND CORPORATION TAX 


schedule D: Losses and group relief 


telief for trading losses—interest deemed to be trading income [TA 1988 s 393(8)] 


[TA 1988 s 393(8)] provides that for the purposes of [s. 393], any interest or dividends on 
nvestments which would fall to be taken into account as trading receipts in computing that 
rading income but for the fact that they have been subjected to tax under other provisions 
hould be treated for the purpose of [s 393(1)] as if they were trading income of the trade. 

} The Inland Revenue have commented that they are normally prepared to accept that interest 
yn current account and trade interest can qualify for relief under [s 393(8)]. The Revenue also 
cept that interest from the temporary lodgement of part of the current working capital in a 
yank deposit account may qualify where: 


a) the investment is for a short term. 
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(b) it is an integral part of the trading activity to make such an investment, and 

(c) the funds deposited can be regarded as continuing to be employed in the business and t 
form part of the current working capital. 

4 It is the Revenue’s view that the investment represents capital temporarily surplus t 

requirements or, although short term, is part of a series of investments which together constitut 

a long-term setting aside of part of the capital, the interest cannot qualify for relief unde 

[s 393(8)]. 


Capital allowances: transfer of trade or part of trade under [TA 1988 s 343] part way 
through accounting period 


5 The transfer of trade may take place during the currency of the accounting periods of th 
companies concerned. In those circumstances, the Inland Revenue take the view that [TA 198: 
s 343] should normally be applied as follows: 

(a) Writing down allowances are calculated on the “pool” of qualifying expenditure held by th 
transferee at the end of its accounting period, and those allowances are apportioned on | 
time basis for the period in which each company carried on the trade. 

(b) First year allowances are given to the company which actually incurred the expenditure, ni 
apportionment being necessary. 

(c) Any balancing adjustments (whether charges or allowances) are made on the compan 
carrying on a trade in the relevant time, without any apportionment. 

6 Where there is a transfer of part of a trade, any necessary apportionment of the “pool” c 

qualifying expenditure should be made on a just and reasonable basis. 


Schedule D and corporation tax: accounting date 


7 Complications can arise where a business makes up accounts to slightly varying accountin 
dates, for example, the nearest Saturday to a month end. Where this happens and the termine 
date does not vary by more than four days from a mean date, the Inland Revenue will ne 
normally object to the treatment of each account as an account fora period of twelve month 
ended on the mean date provided that the taxpayer has agreed in writing to adopt this treatmen 
In the case of a company there are a number of other conditions concerning the accountin 
period for the purpose of [TA 1988 s 234, Schs 13, 16], and the application of [TA 1988 s 239] t 
which the company must agree in writing. Full details may be obtained from the inspectc 
dealing with the company’s tax affairs. ; 


Treatment of interest payments 


9 The Inland Revenue have confirmed that Extra-statutory concession B13 (1992) (under whic 
no action is taken to recover income tax on untaxed interest paid to non-residents) applies t 
discounts on bills of exchange received by non-residents. In practice, the Inland Revenue als 
apply the concession to disposals on certificates of deposit in the hands of non-residents. 

10, 11 Spent. 


PART Il: CAPITAL GAINS 
Time apportionment 


12 The Inland Revenue are prepared to accept the period of tenancy prior to the period « 
ownership as part of the time apportionment denominator. For example, where farm land w: 
gifted from the father at say £4,000 (stamping value) in 1956 and sold for say £74,000 in 1975 bi 
the son had been a tenant since 1937 a time apportionment factor of 10/20+10 would app 
rather than 10/9+10. The Inland Revenue have said that the existence of an ordinary tenancy 
quite sufficient to allow the extended time apportionment formulae to apply even though n 
formal lease or tenancy agreement was in existence. As long as rent was paid that is sufficien 
Any sale of land, including buildings, where there was a tenancy prior to the period « 
ownership, follows the same pattern. Any “wasted” cost of a lease has, of course, to be added 1 
the cost of the “freehold reversion”. [See TCGA 1992 Sch 2 para 16]. inog 33H ein 


Private residences 


13 The Inland Revenue take the view that where absences i th te hi : ater : r 
three years or four years mentioned in [TCGA 19925 223(3)] thenit only the So aan 
not qualify for the exemption. Where the other conditions are satisfied the wey aa yea 


out of the longer period of absence would h “period of. Bt | 
exemption under s 223(2) would be available. AISA, serpin. ae i ve eS 
orci eh gh eng Adi 


PART Ill: DOUBLE TAXATION RELIEF AND OTHER OVERSEAS MATTERS ~ 
14 [TCGA 1992 s 13] can impose a charge on a UK parent company on capita fis 

from disposals by its overseas subsidiary if the latter would be a close company if! it. we 
resident in the UK The Inland Revenue have confirmed that, where the overseas’s 
resident in a territory with which the UK has a double taxation agreement and 


} 
w iver Rp 


exempting residents of that territory froma charge to UK capital hearer 
prevent the imposition of a charge under s 13, frror dort ol et syscrbeswetingtif 
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5 In connection with the application of the small companies rate to UK branches of companies 
ssident overseas, the Inland Revenue confirm that, in general, the small companies rate will be 
vailable where there is a non-discrimination clause in a double tax treaty on the basis that the 
verseas company is treated as if it were notionally resident in the UK for the purpose of [TA 
988 s 13]. Relief is of course governed by the worldwide profits of the company, not just the 
JK branch profits. Associated companies wherever they may be resident are taken into account 
1 determining the lower and upper relevant maximum amounts for [TA 1988 s 13] purposes. 


1 October 1983. Inland Revenue letter 
\ssociated companies—[TA 1988 s 416(3)] 


he situation posed was of a company X and a company Y the shareholdings of which are 
omprised as shown below. 


X Ltd Y Ltd 
t 15% 30% 
: 51% 30% 
14% wie: 
) 20% zee 
| = 20% 
= 20% 


§ I understand it company X would not be associated with company Y because the minimal 
ontrol group in company X would be B and that of company Y would be A and B together. 
ontrol would therefore not be by the same persons. I understand that other matters may be 
slevant in determining control but on the basis that no other elements are present the 
ympanies would not be associated. 


levenue reply 


he Revenue practice is to regard two companies as under the control of the same person or 
ersons only if an irreducible group of persons having control of A Limited is identical with an 
reducible group of person which has control of B Limited. By “an irreducible group of 
ersons’ I mean a group of persons which has control of the company but which would not have 
yntrol of the company if any one of them were excluded. 


ooking solely at the possession of issued share capital and ignoring the alternative tests of 
yntrol in [TA 1988 s 416(2)] the only minimum controlling group in X Limited is B. B is not a 
inimum controlling group in Y Limited and therefore the two companies are not associated. 


icidentally, Y Limited has three minimum controlling groups, namely A and B or A E and F or 
E and F but, of course, none of these forms a minimum controlling group in X Limited. 


s you will appreciate, the result may well be very different if any of the shareholders are 
ssociates within [TA 1988 s 417(3)]. 


December 1983. Hansard 


ax Status (Contract Workers) 


[r Neil Hamilton asked the Chancellor of the Exchequer what income tax status the Inland 
evenue applies to taxpayers whose sole source of income arises from their being (a) contract 
‘op pickers and (4) contract dairy herdsmen. 

Ir Moore: An individual’s employment status for taxation purposes depends on whether the 
rms and conditions of his engagement amount to a contract of service or a contract for 
vices. The forms of engagement of most casual crop pickers are such that they will generally 
> employees assessable under Schedule E; those of dairy herdsmen vary in practice and the 
nployment status of any individual herdsman will depend on the particular facts. 


fr Neil Hamilton asked the Chancellor of the Exchequer what income tax status the Inland 
evenue applies to taxpayers whose sole source of income arises from their being (a) contract 
ub musicians and (4) contract National Health Service doctors. 


Ir Moore: An individual’s employment status for taxation purposes will depend on whether the 
nditions and terms of his engagement amount to a contract of service or a contract for 
rvices. The forms of engagement of musicians working in clubs vary, and the employment 
atus of any individual musician will depend on the particular facts. National Health Service 
octors holding hospital appointments are office-holders assessable under Schedule E while 
dependent general practitioners in practice on their own account are self-employed and 
ssessable under Case II of Schedule D. ‘ 

IC Written Answer, 5 December 1983 Vol 50 col 26. 
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16 January 1984. Inland Revenue letter 


[TA 1988 s 410] (Arrangements for transfer of company to another 
group or consortium) 


We shall be grateful for your clarification of the entitlement to group relief where a subsidiary 
company has issued “fixed rate preference shares” as defined in [TA 1988 Sch 18}. The shares in 
question we have in mind are cumulative and carry no right to vote. However, in common with 
many preference shares they carry the right to vote should the preference dividend fall into 
arrear—once the position has been rectified then again they no longer have a right to vote. We 
wonder whether the fact that the preference shares could conceivably have a right to vote in the 
future would bring into play [TA 1988 s 410(1)(b)(ii)] thereby debarring entitlement to group 
relief. 

Alternatively, is it the practice of the Revenue to ignore such fixed rate preference shares when 
considering possible future changes of control—it being appreciated that should entitlement to 
vote occur because the dividend is in arrear then at that moment in time the group relationship 
could be broken for the relevant accounting periods during which there was the right to vote? 


Revenue reply 


Where preference shares carry voting rights in the event of the preference dividend falling into 
arrear and the voting power of these shares is such that common control over the claimant and 
surrendering company could be broken, [TA 1988 s 410(1)(b)(ii)] will apply. [TA 1988 s 410] will 
apply to all accounting periods in which “arrangements” exist and not just the accounting 
periods in which there was an entitlement to vote. 


15 February 1984. Hansard 
Corporation tax (allowances) 


Dr. Twinn asked the Chancellor of the Exchequer if he will enable computer rooms and export 
offices to be eligible for the 100 per cent. first year allowance against corporation tax for new 
lighting installations currently applying to pubs, discos and restaurants. 

Mr Moore: Basic lighting systems do not qualify for first year allowances as machinery or plant, 
but the cost of installation may rank for industrial buildings allowance if they form part of a 
qualifying building or structure. Specialised lighting systems may qualify as plant and machinery 
where they perform a specific function and are not merely part of the setting in which the trade 
is carried on. These conditions are of general application. 


HC, 15 February 1984 Vol 54 col 203 


15 February 1984. Hansard 
Capital gains tax 


Lord James Douglas-Hamilton asked the Chancellor of the Exchequer if he will issue a directive 
to all relevant officers of the Inland Revenue on the application of [TCGA 1992 s 165] to a 
farmer or farmers who bring his or their own land into a business partnership of which he or 
they are partners; if he will arrange for a statement of practice in this matter to be available to 
professional advisers and taxpayers on request; and if he will make a statement. 

Mr Moore: The general practice is that in the circumstances outlined, capital gains tax relief is 
not available to the extent that consideration is received by the transferor of the land. The usual 
avenues of appeal are, of course, available to any taxpayer who wishes to dispute the application 
of these provisions to the facts of a particular case. . rs 
HC, 15 February 1984 Vol 54 col 206 


6 March 1984. Hansard 
Gratuities (Taxation) eh sevbaeets ar 


Mr Rowe asked the Chancellor of the Exchequer under what powers the Inland Revenue 
requires answers from employers to its standard letter concerning gratuities received where the 
employer is not the troncmaster, iat at avd Baoitbat 

Mr Moore: If a tronc is in operation and the employer is not the tronemaster, inquiries 
concerning tips would normally be made to the troncmaster. However, if the troncmaster has 
failed to operate PAYE, the Commissioners of Inland Revenue have power to direct) the 
employer to operate PAYE on tips paid to the troncmaster through the employer. § > 
Mr Rowe asked the Chancellor of the Exchequer (1) if, where the actual tips received and 
declared by an individual are different from the standard amount which the Inland Revenue 
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considers it may be expected to have received, it is the policy of the Inland Revenue to assess the 
actual amount received and not the amount the Inland Revenue considers to be the standard; 
(2) What is the policy of the Inland Revenue on altering employee codings in respect of 
eratuities where information on the level of gratuities is not forthcoming and the employer is not 
the troncmaster. 


Mr Moore: The amount of tips declared by the individual is accepted unless the Inland Revenue 
has reason to believe the figure is inadequate. In the absence of satisfactory information on the 
levels of tips, the Inland Revenue estimates the amount to the best of its judgment. An employee 
-an appeal against a PAYE code or assessment if he considers that any estimate of tips included 
is excessive. A code will be adjusted if a better estimate can be agreed. If an appeal is made, an 
assessment will be adjusted to show the actual amount when that information is provided. 


Mr Rowe asked the Chancellor of the Exchequer what is the reason for, and the scope of, the 
mvestigation of the tips received by employees in hairdressing salons which is being conducted 
by the Inland Revenue. 


Mr Moore: Tips received by employees in the course of their employment are taxable as 
emoluments. Employees receiving tips must show the full amount received in their income tax 
returns, whether or not they are received through a tronc scheme. It is the duty of the Inland 
Revenue to satisfy itself as to the accuracy and completeness of tax returns and to take steps to 
recover any tax that should have been deducted by employers or troncmasters. Investigations are 
zenerally conducted by local tax offices or by local PAYE auditors although where an employer 
AAS a large number of different establishments the matter may be handled centrally by a special 
office. 

Mir Rowe asked the Chancellor of the Exchequer if he will publish what the Inland Revenue 
sonsiders to be the likely amount of tips that various grades of hairdressing employees will 
‘eceive according to the status of the salon in which they work and what is the basis on which 
he Inland Revenue have arrived at those numbers. 

Vir Moore: No central guidance on this matter has been issued to inspectors of taxes who 
*xercise their judgment in the light of individual circumstances. It is open to an employee who 
lisagrees with the amount determined by an inspector to appeal and, where agreement cannot 
oe reached, the matter may be heard by the commissioners, who are an independent tribunal. 


HC, Written Answers, 6 March 1984 Vol 55 col 405 


15 March 1984. Inland Revenue 


cable television: capital allowances [CAA 2001 s 57] 


The Chief Secretary to the Treasury, the Rt. Hon. Peter Rees, QC, MP, announced yesterday 
hat the Inland Revenue were writing to representatives of the cable television industry to inform 
hem that, on the basis of legal advice received by the Revenue, the cost both of the provision 
und of the installation of ducting in connection with the construction of cable television 
1etworks, is to be regarded as expenditure qualifying for capital allowances as machinery or 
slant. 


Note 


i This announcement concerns a point at issue between the cable television industry and the 
inland Revenue regarding the eligibility of certain cable installation costs to capital allowances. 
The costs in question relate to the provision of protective ducting into which the cable is 
nserted, and the cutting and covering of trenches in which the ducting will be laid in the ground. 
Following representations from the industry, the Revenue sought the opinion of counsel. The 
yutcome is that the Revenue are now advised that the costs in question are allowable as 
-xpenditure on the provision of machinery or plant, and therefore qualify for the appropriate 
‘ate of first-year and writing-down allowances. 

? There has never been any dispute that other capital expenditure involved in setting up cable 
1etwork systems—such as studio and transmission equipment, and the cable itself—qualifies for 
nachinery or plant allowances. 

3 The rates of allowances will be those generally in force at the time when the expenditure is 
neurred (in accordance with the proposals contained in the Chancellor of the Exchequer’s 
Budget Statement on 13 March). 


17 May 1984. Inland Revenue 


Furnished holiday lettings and caravans 


in reply to the following Parliamentary Question about the tax treatment of caravan letting— 
“To ask Mr Chancellor of the Exchequer if he will clarify his proposals for the tax 
treatment of income from letting caravans and pitches and the application to holiday 
caravan parks of the proposals on furnished holiday letting in Clause 49 and Schedule 11 of 
the Finance Bill” 
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the Financial Secretary to the Treasury, Mr John Moore MP, gave the following Written Answer 

yesterday— cu 
“The letting of caravans is regarded as an activity of leasing chattels which may amount to 
a trade if it is on a sufficient scale and organised and operated on a commercial basis. 
This can only be determined on the facts of each case and there can be no hard and fast rule 
of general application. Where the scale, organisation and operation is such that it does 
amount to a trade, the income is assessable under Case I of Schedule, D; in other cases 
under Case VI. 
Income from letting pitches, that is site rents, is assessable under Schedule’ A to the‘extent 
that it arises from exploiting an interest in land. However, where the provision of associated 
services assessable under Case I of Schedule D, such as, for example, shops, accounts for a 
substantial part of the income, in practice the whole income will be!included in the Case | 
computation. 
Clause 49 defines furnished holiday accommodation in terms which include caravans 
Caravan park operators who let caravans and who are correctly assessed under Case I o} 
Schedule D as traders will not be affected by the clause which would offer them nc 
additional reliefs. But those assessed under Case VI, and whose lettings meet the qualifying 
conditions, will be able to benefit from the capital gains tax reliefs and earned income 
treatment the clause provides in the same way as anyone letting other forms of self-caterins 
holiday accommodation. j 
The clause does not apply to the letting of pitches or of residential caravans for long-tern 
occupation.” 


Note 


The Financial Secretary’s answer makes it clear that the Finance Bill Clause 49 now befor 
Parliament is a wholly relieving provision. It does not change the basis on which’ furnishec 
holiday lettings are assessed to tax but simply provides additional reliefs where the lettings ar 
assessable under Schedule D, Case VI. Case I will continue to apply where the activities amoun 
to a trade. 

This answer should allay the concern which has been expressed that the effect of the clause ma\ 


be that holiday caravan lettings can no longer qualify as a trade within Case I and will instead b 
taxable under Case VI. 


The Government announced last year that it would be making a change in the tax treatment o 
furnished holiday lettings. Clause 49 accordingly provides that income from the. letting o 
furnished holiday accommodation which meets the qualifying conditions will be treated a 
earned income and that the assets used in the business will be eligible for capital gains ta 
retirement relief and for the relief on the replacement of business assets. 

Further details were given in the Inland Revenue press releases of 31 January. and 15 March 198: 
(see Simon's Tax Intelligence 1984 p 118 and p 262 respectively). fad 


Note—FA 1984 s 50, Sch 11 have been partially re-enacted in TA 1988 ss 503, 504 (Letting of furnished ‘holida 
accommodation treated as a trade). 7 


11 June 1984. Hansard 
Taxation onpe op oMits 


Mr Heddle asked the Chancellor of the Exchequer if he will allow for deductions from reyenu 
for tax purposes where it does not result in the benefit of profit or the production of a busines: 
asset, expenditure wholly exclusively and necessarily incurred in the, following categories: (a 
preparing and presenting planning applications where planning permission. is. subsequent 
refused, (b) entering architectural competitions for the design of buildings and (c) tendering o 
contracts which are not obtained; and if he will make a statement. PR Sar ' 
Mr Moore: The general rule is that expenditure of a revenue nature which. is, wholly anc 
exclusively for the purposes of a trade or profession is allowable Sov taactiniseneia0 8 the 
expenses of entering architectural competitions or tendering for contracts, regardless of whethe: 
these are successful and lead to profit but not the costs of abortive planning permissions whicl 
are generally of a capital nature. ; pape ire hw, ead 
HC, 11 June 1984 Vol 61 col 334 


vet mo )1sneIs+— 


oaeto BAA peel ol 


160 Dos enniishyeiiord bedeiniu= 
Taxpayers and Inspectors (Transcripts of Meetings) . 


Mr Neil Hamilton asked the Chancellor of the Exchequer what guideli e Board of Inlan¢ 
Revenue gives to Her Majesty’s Inspectors of Taxes regarding the use of tape I s by 


taxpayers for the purposes of making accurate transcripts of meetings held be yer: 
and inspectors. "8 soheirl Sayeom 


19 June 1984. Hansard 


91 fr 
{ 
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Mr Moore: The Board of Inland Revenue has issued instructions to Her Majesty’s Inspectors of 
Taxes that the use of tape recorders by taxpayers to record meetings between taxpayers and 
inspectors may be agreed provided the taxpayer undertakes to provide at his own expense a full 
and typed transcript of the proceedings to the Inland Revenue. 


HC, 19 June 1984 Vol 62 col 149 


18 July 1984. Hansard 
Farmers (Outgoers’ Scheme) 


Mr Forth asked the Chancellor of the Exchequer whether payment made to farmers under the 
outgoers’ scheme will be subject to taxation. 


Mr Moore: Under the Milk Supplementary Levy (Outgoers) Scheme 1984, details of which were 
announced on 16 July by my right hon. Friend the Minister of Agriculture, Fisheries and Food, 
any farmer claiming payment under that scheme may apply either for compensation for loss of 
profits in the five years immediately after ceasing to produce milk, or for compensation for the 
surrender of his milk quota. Payments in respect of loss of profits will be treated as receipts of 
the farming business and therefore liable to tax as income. Payments in respect of surrender of 
quota will be treated as capital and liable to capital gains tax accordingly. 


HC, 18 July 1984 Vol 64 col 218 


Press releases etc—Hansard 15-4-85 (Outgoers’ scheme). See below. 
Cross reference—See TCGA 1992 s 155 (Relevant classes of assets for the purpose of transferring business assets). 


2 November 1984. Inland Revenue 
Incentive awards and prizes for employees: taxed award schemes 


) 

The Board of Inland Revenue has recently approved new voluntary arrangements for collecting 
fax on non-cash incentive prizes awarded to employees. These arrangements will be open to the 
providers of non-cash awards and provide an alternative and simpler method of collecting tax 
on such awards than the existing procedure of collecting the tax directly from the recipient. 


Under the new scheme providers of such awards to their own employees or to the employees of 
third parties, will be able, if they wish, to arrange with the Inland Revenue to cover the 
recipients’ basic rate tax liability on the grossed-up value of the award by entering into a legally 
binding contract which provides for the grossing-up arrangement and the payment of the related 
fax together with simplified reporting arrangements. The arrangements do not cover any 
nigher-rate liability which may arise from the receipt of the award (which tax will continue to be 
sollected directly from the taxpayer) nor do they cover the award of cash prizes or cash vouchers 
assessable under PAYE in accordance with the instructions in paragraph 28 of the Employers 
Guide to PAYE. Recipients of any award should continue to include details of the award on their 
own tax returns. 

These arrangements are voluntary and are intended only for award schemes which are designed 
for employees. A special Valuation Unit has been established to deal with the valuation of 
ncentive awards and to set up Taxed Award Schemes. 

A note designed to give producers further details of the Taxed Award Scheme arrangements may 
de obtained from Inland Revenue, Incentive Valuation Unit, 4th Floor, 27 Broadwick Street, 
London W1V 2AE. Telephone 0171-734 1696. 


Notes 


| Incentive prizes awarded to employees for reaching sales or performance targets, etc, are 
issessable to tax under Schedule E. Where the prize is other than cash or a cash voucher the 
neasure of the liability to tax will usually be the cost of providing the award. The exact figure 
nay however depend on the details of the scheme and whether the recipient is “higher-” or 
‘lower-paid” for the purposes of the benefits in kind provisions contained in [TA 1988 Part V, 
Ch I (ss 153-168)]. 

? At present the liability on non-cash awards is collected directly from the recipient on the basis 
of a notification from the provider. Cash awards and cash vouchers are paid under deduction of 
ax through the PAYE system. 

3 The new arrangements which are made by the Board of Inland Revenue under their statutory 
sowers for the care and management of the tax system are designed to provide an alternative 
and simpler method of collecting tax on non-cash awards made to employees. The new 
urrangements are entirely voluntary and are restricted to providers making such awards through 
schemes designed for employees. 

4 Under the new arrangements providers will be able, if they so wish, to cover the recipients’ 
yasic rate tax liability on the grossed-up value of the award. Any higher rate tax liability will be 
sollected from the recipient in the usual manner. The scheme also includes a simplified reporting 
srocedure for providers and enables the recipient to receive notification of the value of the 
award and the tax paid on his behalf. 
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Press releases etc—IR 18-1-90 (Improvements to the taxed award scheme). See below. 


21 March 1985. Hansard 


Houseboats 


Mr Jessel asked the Chancellor of the Exchequer in what circumstances houseboats, whether 
moving or stationary, are treated by his Department as houses rather than boats in respect of (a 
value added tax, (b) tax relief on interest on loans for purchase and (c) capital gains tax. 


Mr Moore: ... 

For mortgage interest relief purposes a houseboat, whether moving or stationary, is treated like 
any other property provided it is designed or adapted for use as a place of permanent habitatior 
[see TA 1988 s 367(1)]. 

For capital gains tax a houseboat will normally be an exempt asset, but if this is not the case, i 
may, exceptionally, qualify as a dwellinghouse. 


HC, 21 March 1985 Vol 75 col 597 


15 April 1985. Hansard 


Outgoers’ scheme 


Mr Knox asked the Minister of Agriculture, Fisheries and Food if he will make a statement or 
progress made on the outgoers’ scheme for dairy farmers. 
Mr Jopling: Milk producers are being given a second chance to enter the outgoers’ scheme ... 
Outgoers’ payments can be either: 
(i) For loss of profits in the five years immediately after the date on which production of mill 
for sale ceases. Such payments will be made at the rate of 2-6p a year for each litre of quot 
__ which are to be given up under the scheme; or 
(ii) As compensation for the surrender of quota at the rate of 13p per litre, with a total lum] 
sum due being paid out in five equal annual instalments. 
Payments under the scheme will be taxed as income if they are made in respect of loss of profits 
or as capital if they are made as compensation for the surrender of quota. In each case the firs 
payment will be made as soon as possible after the date on which milk sales have ceased anc 
subsequent payments will be made at yearly intervals thereafter. 
When outgoers submit their claims they will have to give several undertakings. The mos 
important of these are that they will give up their quota allocation in its entirety and that the, 
will not be involved with the production of milk for sale as long as the Community milk quot: 
regulations last. 
HC, 15 April 1985 Vol 77 col 27 


Press releases etc-—Hansard 18-7-84 (Farmers Outgoers’ Scheme). See above. 
Cross reference—See TCGA 1992 s 155 (Relevant classes of assets for the purpose of transferring business assets). 


II June 1985. Inland Revenue 


Approved employee share option schemes: Revenue revise practice 
on some share restrictions [TA 1988 Sch 9 paras 12, 13] _ 


Following legal advice the Revenue has revised its practice concerning the admissibility o 
employee share option schemes under FA 1980 and FA 1984 [now both in TA 1988 Sch 9: se 
note below], where the shares are subject to a directors’ discretionary veto on share transfer. Ii 
future, if a company declares that the discretionary power will not be used to discriminat 
against the transfer of shares acquired under the scheme, the scheme will be approved provide 
the other statutory conditions are met. Otherwise the Revenue’s practice on approving employe 
share option schemes is unchanged. Tite 2) 


1 Under the approved share option provisions the shares which a company uses in its-schem 
must not be subject to restrictions other than restrictions which attach to all shares of the sam 
class. The Revenue has in the past refused to give approval to a share option scheme if the share 
in question are subject either to a directors’ discretionary veto on share transfer or to‘employe 
pre-emption arrangements. te v6 isuAeE Ie BNI GET 
2 On the question of discretionary veto the Revenue is modifying’ its 1 of th 
legislation. In future, it will therefore be acceptable for a company to have im its Articles o 


ya i 


Association a provision authorising the directors to refuse to register a transfer/of share: 
However, since its legal advice is that the exercise of such a veto in a discriminatory way cou! 
offend the statutory requirement, the Revenue will be asking any company whose Article 


contain such a provision to complete a declaration. The dec 
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discretionary power of the directors will not be exercised so as to discriminate against the 
transfer of shares acquired under the scheme and its existence should be made known to 
employees participating in the scheme. 

3 On the question of employee pre-emption arrangements the Revenue confirms its current 
interpretation of the law. In consequence, it will continue to refuse approval to any share option 
scheme where a company could compel an employee who leaves his job to sell his shares to 
another shareholder. 


Notes 


| Under FA 1980 a company can set up a savings-related share option scheme which attracts 
relief from the normal income tax Schedule E charge for employees who participate in the 
scheme. An employee granted an option over shares under one of these schemes will be liable to 
CGT when he disposes of his shares, on the gain over the option price. (There would otherwise 
be liability to income tax on the gain as soon as the option was exercised.) To qualify for this 
treatment the scheme must be approved by the Board of Inland Revenue and the shares must be 
purchased out of the proceeds of savings derived from a special SAYE contract with either the 
Department for National Savings or a building society. The current upper limit on monthly 
Sontributions is £100. 

2 A share option scheme approved by the Revenue under FA 1984 gives similar CGT treatment 
(0 participating employees, provided certain conditions are satisfied, but differs from a scheme 
approved under FA 1980 in a number of important respects. For example, it may be approved 
without the necessity for it to be open to all employees and it need not depend on participants 
‘aking out SAYE contracts to fund the eventual exercise of options. 

3 Before giving approval to a share option scheme either under FA 1980 or under FA 1984 the 
Revenue must be sure that certain statutory requirements, relating, for example, to the scheme 
shares, are met. Inter alia, the provisions stipulate that any restrictions attaching to the scheme 
shares must also attach to all the other shares of the same class. 

4 As a separate matter, the wording of FA 1978 which provides relief from income tax for 
vpproved profit sharing schemes, is less specific about what constitutes a restriction. The 
Revenue’s view has always been that a more liberal interpretation is therefore possible. They have 
herefore accepted, and will continue to accept, that under the FA 1978 legislation a company’s 
Articles of Association can require an employee who has ceased to work for the company to 
ransfer his shares, but only after their legal ownership. has passed to him from the scheme 
trustees. This will be either at the specific and voluntary direction of the employee concerned or 
ifter the period during which shares are held in trust has expired. (This period is currently seven 
years but a Budget proposal reduces it to five years.) 


Note—This practice was made statutory by FA 1986 s 22(4). 
[A 1988 Sch 9 paras 12, 13 have been rewritten to ITEPA 2003 Sch 3 paras 20, 21, Sch 4 paras 18, 19. 


25 September 1985. ICAEW 


TR 588: Furniss v Dawson 


Guidance note TR588 was issued in September 1985 by the Institute of Chartered Accountants 

n England and Wales, comprising— 

- Text of a letter dated 8 July 1985 to the Inland Revenue following a meeting between 
representatives of the Institute of Chartered Accountants in England and Wales, The Law 
Society and the Inland Revenue. 

- Text of a reply dated 20 September 1985 from the Board of Inland Revenue. 

The Revenue reply is reproduced in full below, following the corresponding paragraphs from the 

institute’s letter. 

From the text of a letter dated 8 July 1985 from the Institute of Chartered Accountants in England 

ind Wales— 


Furniss v Dawson 
We are grateful to you and your colleagues for meeting representatives of the Institute and The 
Law Society on 10 June 1985. 


Introduction 


| The meeting can conveniently be divided into two parts: the need for short-term guidance and 
he longer-term aspects. As explained at the meeting, although both we and The Law Society are 
-oncerned with both aspects it was felt appropriate for us to concern ourselves primarily with the 
ormer and for The Law Society to cover the latter aspect. We identified certain areas which are 
yf immediate concern, although as stated at the meeting this is by no means intended to be 
-xhaustive. 

? We agreed to write further on certain aspects of the matters to which we referred and, for the 
ake of completeness, all of the areas which we mentioned are set out in paragraphs 4-21 below. 
We have also referred to the need for clarification as to the instructions given to inspectors. 
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3 As we mentioned at our meeting the areas which we have identified below arise from no more 
than a quick review of topics which have been raised following the Furniss v Dawson decision 
({1984] STC 153,-HL). The fact that they have been raised is indicative of their importance but 
as stated at the meeting, the list is not exhaustive and further areas might need to be covered ir 
due course ... 


Note 


The rest of this letter (paras 4-29) is reproduced below, before the corresponding paragraphs o! 
the Revenue’s reply. 

From the text of a reply dated 20 September 1985 from the Board of Inland Revenue 

I am writing in reply to your letter of 8 July. 

As you know, the Board very much welcomed the recent opportunity to discuss with the 


Institute of Chartered Accountants and The Law Society the implications of the judgement: 
handed down by the House of Lords in the cases of Ramsay, Burmah and Dawson. 


Clearly, the interpretation of the Ramsay and Dawson judgements is a matter for the courts. I 
will be for the courts, not for officials, to determine the law. However, you have explained that 
meanwhile, there are a number of points on which practitioners and businesses would find 1 
helpful to have a note of how the Revenue understands the position, and in this letter I try tc 
respond accordingly. i 

We start with much common ground between us. Perhaps the shortest and simplest explanatior 
of the “new approach” was given by Lord Wilberforce, when he said that “legislation cannot bs 
required ...to enable the courts to arrive at a conclusion which corresponds with the parties’ owr 
intentions”. I think many of us accept that this “new approach” brings interpretation of the lav 
in this area closer to the reality, or if you like the substance, of the transactions with which it ha 
to deal. We are also conscious that it has also brought with it a measure of uncertainty: parth 
because by its nature it requires us all to take a rather broader view of the legal implications o 
a transaction or series of transactions; but partly also because the approach is “new” and (as th 
House of Lords themselves have emphasised) will no doubt be refined further, as the court: 
come to consider more cases. 


I do not want to get this out of proportion. It is commonplace that the courts in North Americ: 
and a number of European countries have been following somewhat similar approaches fo 
many years. And even in this country a number of fundamental questions for tax purposes—fo 
example, the existence of a “partnership”, of “employment”, of “income” itself—have alway. 
been left undefined in the taxing statutes: there is such a wide and complex variety of facts an< 
real-life relationships that, accepting some inevitable uncertainty at the margin, the tax cod 
does not attempt to capture them in a mechanical formula but leaves them to be determined. 
the last resort by the courts, having regard to the actual facts of the particular case. Having saic 
that, we are all agreed that the line of reasoning in Ramsay and subsequent cases represents 
new and important development. When we discussed these issues with the Institute and th 
Society, we in the Revenue confirmed our readiness to co-operate with you in reducin; 
uncertainties of this kind and (where possible) removing them. Taxpayers should not b 
burdened by unnecessary uncertainty in judging the likely tax consequences of their actions; anc 
I might add that uncertainty of this kind can also make more difficult the work of those who ar 
responsible for administering the Taxes Acts. 


On your side, the Institute recognised that, whilst we could try to help with guidance an 
clarification of the Revenue’s attitude in the normal or more straightforward.case, we are not it 
a position to give categorical assurances. In particular, we might well take one view of ; 
transaction standing on its own; we might take another view—and I think this follow 
necessarily from the approach described by Lord Wilberforce—where a similar transaction wa 
one step in a series of transactions apparently designed to avoid tax. You have therefore said tha 
the Institute appreciates that any response which we are able to give must be subject to the cavea 
that, even where it is agreed that the Revenue would not as a rule seek to invoke the Ramsay anc 
Dawson principle, there may well be individual cases where, because of the circumstances, th 
Revenue would nevertheless feel it was obliged to follow the Ramsay and Dawson approach. Ii 
particular, we may need to look at all the facts of the case in order to establish the nature anc 
legal implications of the transaction. What follows is to be read in that spirit. § ; 


I thought that it would be helpful to spell out all this, even at the cost of some length. And it i 

against this background that I now try to give you as positive and helpful a response as we can 

at this stage, to the 10 specific questions which the Institute has raised with us... 9400 
; Linsuisv ROSS 

Capital losses ir o2k Betis anépiwen 


4 This is perhaps the most important area: it was referred to in the Ministerial statement whicl 
mentioned “straightforward transfers of, assets between members of ‘the same group” and ther 
is also earlier guidance following the Ramsay case [W T Ramsay Ltd vy IRC [1981] STC 174, HL 
where it was stated at our meeting on 6 January 1982 that the decision would not generally b 
applied to “the routing of assets through a company within the same Group which has allowabl 
capital losses and had not been acquired after these had arisen”. You indicated i 

that this statement is still regarded as valid following Furniss v Dawson.) 
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5 Although this guide is of considerable help in a clear cut case problems can still arise. We 
touched upon some at our meeting. For example, a significant group might be acquired for 
demonstrably commercial reasons but one of the companies in that group has capital losses. We 
remain unclear whether the routing of assets from a member of the acquiring group to use that 
loss would be attacked. 


6 We indicated in our discussions that we would have preferred the Furniss vy Dawson doctrine to 
be identified as applicable under this heading only where a company with a capital loss was 
acquired with that loss being its sole or main asset and with a motive of acquisition to utilise the 
loss in question. We believe that confirmation of this approach would do much to clarify the 
area of what constitutes “straightforward transfer of assets between members of the same 
group’. 

Revenue response: | agree that this is an important area where, in our view, the Ramsay principles 
are likely to have considerable application. Let me say at once that the Board stands by the 
assurance given on 6 January 1982, about straightforward transfers of assets between members 
of the same group. By contrast, as you are no doubt aware, inspectors have advanced Ramsay 
contentions in a number of cases where the effect of a series of transactions has been to transfer 
the benefit of capital losses from one group to another. Whether the “new approach” is thought 
to be applicable will depend on the facts of particular cases bearing in mind, for example, the 
relationship between the amounts of the loss involved, the period for which the company with 
the loss has been within the group and on the circumstances in which the losses have arisen. On 
this approach it would seem unlikely that the judgment would be invoked where the losses were 
a relatively insubstantial element in the acquisition, as evidenced by the circumstances in which 
they were utilised and the commerciality of the circumstances surrounding the acquisition. 


Hive-downs 


7 One of the first priorities of a receiver appointed under a floating charge is to establish 
whether part or the whole of the business can be disposed of as a going concern. If this is viable 
it will invariably produce a greater return (and incidentally, preserve jobs) than a piecemeal sale 
of the assets. It will also, subject to the provisions of [TA 1988 ss 343, 768] enable the tax losses 
of the business to be preserved and made available to the purchaser, the value of which will be 
taken into account in arriving at the sale price. 


8 For this purpose it is the normal practice, having established the position, to hive down part or 
all of the business and relevant assets into a newly-formed subsidiary the shares in which are 
disposed of. There are sound commercial reasons for disposing of the business in this way, and it 
is of course important to effect the hive-down as soon as possible and certainly before a 
liquidator is appointed; once that happens the company is no longer the beneficial owner of its 
assets and [TA 1988 s 343] will not apply. 


) The reasons for the hive-down are therefore founded on sound insolvency practice so that the 
benefit of the tax losses, representing additional funds, is available to creditors. We have 
sncountered cases where inspectors have stated that they will seek to apply [TA 1988 s 768] but if 
this fails invoke the doctrine in Furniss v Dawson. Since the disposal of a business by a receiver is 
zoverned by commercial considerations it would be helpful if an assurance could be given that 
the Furniss v Dawson principle will not be applied and that the transaction only requires 
consideration under existing law and practice as outlined above. 


Revenue response: This is one of the topics on which it is particularly difficult to see at present 
where exactly the new approach might apply, if at all. On the face of it, the new approach might 
have some relevance in cases where little more than the tax losses are being hived down, though 
sven then it would be necessary to demonstrate that there was a composite transaction and the 
insertion of a “non-commercial” step in that transaction. However, we would not normally 
=xpect the new approach to be relevant in cases where an entire trade, or part trade, together 
with its related assets and liabilities, are hived down with a view to its being carried on in other 
hands—although of course in those circumstances [TA 1988 s 768] might apply. 


Dividends paid before sale of a company 


10 If a subsidiary company is to be disposed of outside the group it is often normal practice, 
prior to disposal, to declare a dividend, to eliminate the undistributed profits of the subsidiary. 
This reduces the value of the shares for the purposes of arriving at the chargeable gain on 
disposal and effectively avoids double taxation since the profits which are being distributed have 
already been subject to corporation tax. Furthermore, the depreciatory transactions provisions 
contained in [TCGA 1992 s 176] only prohibit the creation of capital losses in this way—they do 
not apply to the reduction of capital gains. Again, in some groups it is normal practice to pay as 
dividend to the parent each year the distributable profits of each subsidiary. We consider that the 
Furniss v. Dawson principle should not apply to the payment of intra-group dividends as 
described above. bas 

Revenue response: We would not normally expect the new approach to apply here. There is, of 
course, nothing objectionable about a parent taking out profits of a subsidiary as a dividend. 
And, as regards [TCGA 1992 s 176] which you specifically mention, we would not regard there 
being a depreciatory transaction under that provision where dividends are paid out of post- 
acquisition profits. 2A) r 
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Capital transfer tax 
ry 


Charities 


12 We referred to two aspects under this heading: the use of advance payments and separat« 

companies. 

(a) Under the first a loan is made to the charity which is allocated by the charity to each of th 
(normally) three succeeding years to satisfy the terms of a deed of covenant in its favou: 
made at the same time. 

(b) The second arises where a charity wishes to carry on a trade the profits on which are to bi 
used for the benefit of the charity but which do not meet the requirements of [TA 198% 
s 505(1)]. In these circumstances it would be arranged that the trading activity is carried 01 
by a separate company the profits of which are covenanted to the charity so that no ta: 
liability arises. 

13 We understand that you would not seek to invoke the Furniss v Dawson doctrine in 12(a 
above and indeed this follows from the Minister’s statement that the doctrine would not apply t 
the tax treatments of covenants. With regard to 12(b) above you indicated you would have ni 
concern if the trading activities in question followed the normal “Christmas card” type approacl 
but you might wish to examine any more widespread trading activity. It would be helpful, in th 
meantime, to define what is regarded as an unobjectionable “Christmas card” type tradin; 
activity. 

Revenue response: | can confirm that we would not normally seek to challenge a claim for relie 

where a loan or other advance payment is made to a charity to satisfy the terms of a deed o 

covenant drawn up in that charity’s favour at the same time. 


Similarly, we would not normally challenge the covenanting to a charity of the profits of it 
trading subsidiary—provided, of course, that no circularity was involved, such as the charit 
providing an interest-free loan back to the trading entity or the trader effectively controlling th 
charity and using it as a tax-free money box. 


Leasing 


14 This an area mentioned in the Ministerial statement which referred to “leasing transactions” 
As stated at our meeting, by their very nature, most leases are unlikely to be “straightforward 
and many have a tax motive while also being based upon sound commercial principles. 


15 Leases vary widely in their purpose and content. They are covered by a detailed tax cod 
which should be capable of dealing adequately with any tax avoidance schemes. We therefor 
took the view that it is difficult to see how Furniss v Dawson can apply, but if there are any area 
where it is considered that the present law is inadequate, we should be grateful if you could stat 
which areas fall within that category. 


Revenue's response: Perhaps it would be helpful to make two preliminary points. First 
straightforward commercial leasing transactions—no doubt the vast majority—and especiall 
those involving hire and operating lease, are unlikely to be called into question by Ramsay; an 
second, the phasing out of accelerated depreciation may in any event reduce the extent 1 
practice to which Ramsay needs to be considered in the context of leasing. 


As you say, leases, or arrangements involving leasing, may very well not be straightforwarc 
Where this is so and just like any other complicated transaction, it may be necessary for th 
Revenue to make sure in appropriate cases that it understands precisely what is happening befor 
wets satisfied that claims to allowances or reliefs are validly based—especially where the claim 
are large. 

Against this background we would be concerned for example about arrangements which hav 
the appearance of a finance lease but where there are doubts about whether a person claimin 
capital allowances is genuinely at risk for the financing of the activity or has actually incurre 
the capital expenditure concerned; where it appears that no earnings (or substantially none 
flowing from the investment on which allowances are being claimed will materialise in the UK 
where the lessee has directly or indirectly financed the lessor’s expenditure; where there is dout 
about whether expenditure has been incurred for the purposes of the claimant’s trade; an 
generally where a composite transaction appears artificially to have been structured so as t 
bring it within the provisions, about claiming allowances, of the Finance Acts. In one or more ¢ 
these areas it is possible that Ramsay could apply to the particular arrangements—certainly it i 
not possible to say that it would not apply. ) iti 


“Bed and Breakfast” | aap ay oe 


16 It seems that, as a result of the Finance Bill 1985, “bed and breakfast” will revert to th 
pre-April 1982 procedure of sale and repurchase on consecutive days. We sought confirmatio 
that the Furniss v Dawson doctrine would not be applied, although it might be necessary to lim: 
this to transactions in shares. Idemowm@antho mast aioe altro 
Revenue response: The share identification rules introduced as part of the indexation: ision 
in 1982 made bed and breakfast more difficult and expensive to carry out. This year’s Financ 
Bill reinstated the pre-1982 position. A technical amendment at Report stage to the provisions i 
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FA 1985 Sch 19 para 18 made it clear that the provisions were not designed to make bed and 
breakfast transactions more difficult. But a number of provisions already apply to circumscribe 
such operations and it will remain necessary to make sure that the transactions involved are 
sffective in (for instance) transferring beneficial ownership of the shares. Assets other than 
shares and securities may need special consideration in this context. 


Husband and wife 


17 In addition to the CTT aspects referred to above we referred to the practice whereby 
nter-spouse transfers are made to ensure that the relevant assets are owned by the spouse 
sarrying on the trade in order to obtain rollover or retirement relief for capital gains tax 
ourposes. We suggest that such transfers should not be subject to the Furniss v Dawson principle, 
which would be in line with the theme of the legislation that, in general, husband and wife are 
reated as one for capital gains tax purposes. 

Revenue response: Most transactions in this area obviously would not give rise to question. 
However, this is an instance where it will be necessary to consider the nature of the relevant 
ransaction as a whole and its consequences. For example, if a wife owned assets which had been 
ised in a business carried on by the husband and genuinely transferred the beneficial ownership 
of those assets to the husband before the disposal of the business, it would be necessary to 
-onsider, inter alia, whether the relief claimed by the husband (whether rollover or retirement 
‘elief) exceeded the relief which would have been due had the wife herself carried on the business 
or the whole of the period concerned and disposed of the assets. You will see that this approach 
s reflected in the case of retirement relief in FA 1985 Sch 20 para 16 [TCGA 1992 Sch 6 para 16] 
previously Concession D7). 


Year end stock adjustments 


18 One of the adjustments made in arriving at group accounts figures is the elimination of profit 
yn. intra-group sales in respect of stock held by the purchasing company at the year end since 
iithough the profit is realised by one group company it is unrealised as regards the group. The 
idjustment is made on consolidation so it does not appear in the books or accounts of either 
-ompany, and there is therefore no tax relief on the profit which has been eliminated. 


[9 It is common practice, instead of making the adjustment on consolidation, for the selling 
ompany at the year end to issue a credit note to the purchasing company so that the transaction 
s eliminated from the accounts of both companies and treated as stock at cost to the selling 
company. The credit note is, of course, reversed at the commencement of the following financial 
ear so that for tax purposes the impact is no more than a timing difference representing the 
-ommercial reality of the group profit. 

10 We suggested that the Furniss vy Dawson principle should not be applied in such cases. 
Revenue response: We do not anticipate that the new approach would apply to these adjustments. 


Towever, arrangements of this nature have always had to be considered on ordinary principles, 
ind if you find any problems in practice we should be happy to discuss them separately. 


Creation of UK holding company 


1 Where the shares in UK-resident companies are held by an overseas-resident company no 
roup relief is available because the definition in [TA 1988 s 413(5)] applies only to companies 
esident in the UK The formation of a UK-resident holding company enables group relief to be 
ybtained for UK companies. The same practice is often followed where an individual or family 
ontrols more than one company, since otherwise there could be no group relief between those 
ompanies. We took the view that the setting up of a holding company in these circumstances 
hould not involve the application of the Furniss y Dawson principle. 

Revenue response. In itself, the setting up of a UK holding company will not normally be 
ybjectionable where all the companies are resident in the UK Generally speaking, therefore, the 
1ew approach is unlikely to apply here. 


8 November 1985. Hansard 


-iremen (bounty payments) 


sir David Price asked the Chancellor of the Exchequer why the Inland Revenue has decided that 
ounty payments for long service for retained firemen on the completion of 10, 15, 20, 25, 30 
ind 35 years of qualifying service should be taxable, when comparable bounty payments to 
nembers of the Territorial Army Volunteer Reserve are free of tax. 

Vir Moore: If a retained fireman or any other employee receives a bounty payment, it is part of 
he income from his employment and taxed accordingly. 

ixceptionally, the training bounty paid to members of the Territorial Army Volunteer Reserve is 
xempted from tax by legislation introduced in 1947 [TA 1988 s 316]. 

1C Written Answer, 28 November 1985 Vol 87 cols 660, 661 
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31 January 1986. Hansard 


Police rent allowances 


Mr Deakins asked the Secretary of State for the Home Department if he will introduc 
legislation to remove tax on police rent allowances. 

Mr Giles Shaw: Tax legislation is a matter for my right hon Friend the Chancellor of th 
Exchequer. But under regulation 50 of the Police Regulations 1979, the tax paid on ren 
allowance is reimbursed by police authorities in the following financial year by means o 
compensatory grant. Rent allowance is thus effectively tax free. 


HC Written Answer, 31 January 1986 Vol 90 col 634 


10 February 1986. Hansard 


Police rent allowances 


Mr Deakins asked the Chancellor of the Exchequer whether it is the practice of the Inlan 
Revenue to seek to raise an assessment on grant paid to police officers: by police authorities t 
compensate for tax on rent allowance paid in the previous year; and if he will make a statement 


Mr Moore: I can confirm that the grant to which the hon Member refers is chargeable to incom 
tax and is assessed accordingly. 


HC Written Answer, 10 February 1986, Vol 91, col 330 


20 March 1986. Inland Revenue 


Future Budget day tax changes 


In the course of his speech during the Budget debate last night, the Financial Secretary to th 
Treasury, the Right Hon. John Moore MP, said— 


“T have now a slightly technical matter that concerns arrangements for bringing Budge 
changes into operation, which affect income tax and corporation tax, Every year, som 
changes have to take effect more or less immediately. For those which work to the taxpayer: 
advantage, the normal rule is that they take effect on or after Budget day, but for thos 
changes that work the other way—by imposing or increasing tax—the practice has been t 
apply the changes after Budget day. In most cases, this works well enough, but there may b 
occasions when some people engage in forestalling, which could be costly to-the Excheque 
by doing business very quickly on Budget night. To allow this would be neither fair ne 
sensible, and it may be necessary in future to make changes effective from the start ¢ 
Budget day, I thought it right to draw the attention of the House to this change, which ma 
be used in a future Budget.” 


HC 19 March 1986, Vol 94, cols 377-378 


27 October 1986. Inland Revenue 


Capital allowances: changes in accounting practice for plant an 
machinery under lease or subject to hire purchase... 


1 The Revenue today confirmed that the 1984 SSAP on leases and hire purchase contract 
(SSAP 21) did not alter the tax position: lessees are not entitled to obtain capital allowances i 
respect of leased machinery or plant. Ga ds SUAS 
2 The lessor, by incurring the capital expenditure and retaining ownership of the assets, wi 
normally be entitled to capital allowances. 


This continues to be so even where the leased machinery ete, is capitalised in the lessee 
accounts. 


3 Following discussions with the Revenue the Equipment Leasing Association is recommendin 
to its members that new leases should include a clear statement of the tax position, ie, thé 
irrespective of the accounting treatment adopted, the lessee is not entitled to capital allowance 
on leased equipment. ) +c | : 

roll be Pizn eoitd bived 11 
Note y moi Te! 3f rt | aj o 
1 In August 1984 the Accounting Standards Committee of the six major hopes bodies i 
the UK and Ireland issued SSAP 21: Accounting for leases and hire purchase | tracts. 2 
2 The standard requires, amongst other things, that the lessor under’a finance lease. hould shor 
the lease in his business accounts in the same way as a loan made by him, rather th ‘as a fixe 
asset subject to depreciation. In the business accounts of the lessee the lease should b 
capitalised, ie it should be recorded in the balance sheet both as an asset and as an obligation t 
pay future rentals. A \ ‘eytheetalo Ve roth RATE SE 
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} For lessors, the accounting practices set out in SSAP 21 are to be adopted as soon as possible 
nd regarded as standard for financial statements relating to accounting periods beginning on or 
fter 1 July 1984. For lessees, the accounting practices are also to be adopted as soon as possible 
nd regarded as standard in respect of financial statements relating to accounting periods 
eginning on or after | July 1987. 

| With the growth of leasing in recent years, the way in which various types of lease should be 
lealt with in business accounts has become increasingly important. SSAP 21, which distin- 
uishes operating from finance leases, sets out a standard practice for each. In particular, it 
equires that assets held under finance leases together with the related leasing obligations should 
e capitalised in the lessee’s balance sheet. 

Publication of the accounting standard has not in any way altered entitlement under present 
tatute to capital allowances in respect of the machinery or plant which is the subject of the lease 
x the hire purchase contract. Two of the main rules for capital allowances—incurring capital 
xpenditure and ownership of the assets concerned—will normally continue to be met by the 
sssor even though the leased machinery or plant may be capitalised in the lessee’s balance sheet. 
Para 28 of exposure draft 29 published in October 1981 comments on the taxation rules.] 
imilarly, the special rules in [CAA 2001 ss 67, 229] will continue to give entitlement to capital 
llowances to the hirer under a hire purchase contract. 

The Revenue discussed with the Equipment Leasing Association what steps might be taken to 
educe any misunderstandings about entitlement to capital allowances as the accounting 
ractices in SSAP 21 are more widely adopted by lessees. 

Although dealing with the differences between the requirements of the accounting standard 
nd the taxing statutes is primarily a matter for lessees and their advisers, the Revenue and the 
quipment Leasing Association believe that the practice which the Association is recommending 
> its members will be helpful to all concerned. This is aimed at minimising the possibility of 
sssees inadvertently seeking capital allowances to which they are not entitled. 


ote—SSAP 21 is also dealt with in Statement of Practice SP 3/91 (tax treatment of rentals payable by lessee under finance 
lease in cases where SSAP 21 has/has not been applied). 


7 Noyember 1986. Hansard 


ncome tax—payment of bank giro 


Ir Stern asked the Chancellor of the Exchequer whether, in view of the fact that the new form 
f income tax assessment incorporates a demand note in the form of a bank giro credit, it is the 
itention of the Revenue to treat the tax as paid when it is paid into the payer’s bank, or when 
1e amount of tax is received by the collector of taxes. 

Ar Norman Lamont: Where a taxpayer makes a payment of tax at a branch bank using the 
ank giro system, the Revenue treats the date stamped on the payslip by the bank cashier as the 
ate of payment. 


IC Written Answer, 17 November 1986 Vol 105 col 81 


4 November 1986. ICAEW (TR 637) 
Memorandum TR 637: expenditure for which tax relief is not available 


1 submission to the Revenue released today the Institute draws attention to a number of areas 
here no tax relief is available for revenue and capital expenditure (known as “nothings”), 

1 general the Institute believes that, except where there is a specific enactment made for known 
~asons, all expenditure which a person is obliged to incur in connection with his trading 
ctivities should be allowable either as revenue or by way of capital allowances. 

he submission sets out a number of categories under the headings of revenue and capital as 
slows: 


fevenue 

Post-cessation expenses, except to the extent that relief is available under [TA 1988 s 105] 
gainst post-cessation receipts [Now see FA 1995]. 

Expenses of closing down a business (except to the extent of specific relief for redundancy 
ayments under [TA 1988 s 579]). 

Expenditure incurred by one company in a group for the purposes of a trade carried on by 
nother. 

Interest (and possibly penalties) on overdue tax. If, as has been stated, the charge is intended to 
:present commercial restitution, the denial of tax relief cannot be justified. 

Lump sum payments for the variation of a lease to secure a lower future rental (as in Tucker v 
ranada Motorway Services Ltd. [1979] STC 393). 
Charges on income payable prior to the commencement of trading. 
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7 Abortive capital expenditure, which by definition is not of an enduring nature and mu 
therefore be charged to revenue when incurred. 

8 Pre-trading expenditure incurred more than three [now seven] years before commencement « 
trade. 

9 Payments in lieu of rent where a tenant spends money on dilapidations which, because of tt 
proviso to [TA 1988 s 34(2)], cannot be treated as a premium. 

10 Expenses, other than management expenses, of an investment company (eg short-ten 
interest other than bank interest). 

11 Dilapidations payments generally. 

12 Payments to terminate a lease of premises used for trading purposes. 

13 Initial repairs deemed to be capital following the decision in Law Shipping Co Ltd. v Jon 
(48 TC 257). 

14 Formation expenses. 

15 Costs and duty arising on raising share capital, and share reorganisation costs (includir 
demergers and share buy-ins). 

iScpay on uk costs of setting up share incentive schemes and pension schemes. [Now see F 
1991.] 

17 Incidental costs of obtaining finance to the extent not allowed under [TA 1988 s 7 
(eg equity finance). 

18 Payments for variation of loan agreements. 

19 Legal expenses on acquisition and disposals of leases. 

20 The tax treatment of exchange gains and losses...{Now see FA 1993.] 


Capital 

1 Expenditure on commercial buildings, which are not industrial buildings, other than those 

enterprise zones and those covered by special provisions such as agricultural buildings ar 
hotels. It should be emphasised that improvement to leasehold properties are often of little val 
to the lessee. 

2 Expenditure on plant and machinery in buildings, particularly installation work, where the 
may be difficulty in obtaining capital allowances because of the lack of an adequate definition | 
plant and machinery. See, for example, Cole Brothers Ltd. v Phillips (55 TC 188). 

3 Premiums on leases of over 50 years. 

4 Capital expenditure on wasting assets which do not rank for capital allowances, for examp! 
copyrights, trade marks, goodwill, purchase of mailing lists. 


5 “Know-how” purchased as part of a trade, including franchise fees and other payments f 
“know-how” which fall outside [TA 1988 ss 530, 531]. 


6 Premium for the assignment of a lease. 


7 Purchase of “holes in the ground” for rubbish tipping purposes. The value of the infilled site 
usually minimal compared with the original cost (see para 16 of 1984 submission on taxatic 
SOCSUITe 581). [See Rolfe v Wimpey Waste Management Ltd. [1989] STC 454 and TA 19% 
Ss ; ; 


8 Lump sum payments for licences to use computer software for say a five year term. Su 
payments are probably of a capital rather than a revenue nature, but since the asset remains t. 
property of the computer company capital allowances are not available to the licensee. [See 9. ] 
9 Payments for computer software generally, which may not be eligible either as revenue or as pla 
and machinery .... 

Copies of the Memorandum are available from the Publications Department, The Institute 
Chartered Accountants in England and Wales, Gloucester House, 399 Silbury Boulevard, Wit: 


Gate East, Milton Keynes MK9 2HL quoting reference TR 637. Please send a stamps 
addressed envelope. 


27 January 1987. Inland Revenue letter 


Settlements: dividend waiver as disposition Siiteecaes 


Letter from the Legal Practice Directorate of the Law Society 


The justification for treating [a dividend waiver] as a disposition of income by. the pers« 
effecting the waiver depends upon there being an “arrangement” within the meaning of [T 
1988 s 670 or s 681], and it implies therefore collaboration between the shareholder(s) waivit 
the dividends and the other shareholder(s). While there may be collaboration between tl 
various shareholders for the purpose of tax avoidance, the usual situation in which waivers occ 
is that which is found where a major shareholder is also remunerated as a director or employ 
of the company and decides, possibly in agreement with his fellow shareholders, that tl 
interests of the company require that he should content himself with that remuneration ~ 
ensure that the other shareholders, not so remunerated, continue to get a commercial return ¢ 
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1eir investment. Without such a return, the investment of the other shareholders may be in 
uestion, and thus the future of the company’s undertaking. 


fevenue reply 


Vhilst we agree that to come within the settlement legislation a dividend waiver has to be part of 
n “arrangement”, and therefore a settlement as defined in [TA 1988 ss 670, 681], and that there 
lust be an element of bounty such as enhanced dividends, we cannot accept that there must 
ecessarily have been collaboration between the shareholder(s) waiving the dividend and the 
ther shareholder(s). There is no “commercial motive” test in [TA 1988 Part XV (ss 660-694)] 
nd if as a result of the situation outlined in the third paragraph of your letter [quoted above], 
1e other shareholders receive more by way of dividend than they would if there had been no 
aiver, we would need to consider the application of [Part XV]. In practice, bounty is more likely 
) be present where the other shareholders are trustees, minors or members of the immediate 
imily of the shareholder(s) waiving dividends; but is not necessarily confined to these cases. 


) April 1987. ICAEW 


Memorandum TR 657: Company reconstructions and amalgamations 
learances under [TCGA 1992 s 138] 


he Institute of Chartered Accountants in England and Wales issued a guidance note in April 
987 comprising the text of a letter sent to the Revenue in November 1986 and the text of a reply 
ated February 1987. 


ETTER TO THE INLAND REVENUE 


1 the course of assembling, through our district society network, submission on practical 
ifficulties and anomalies, we have become aware of a number of concerns regarding aspects of 
earances under [TCGA 1992 s 138]. The purpose of this letter is to draw attention to those 
reas which are causing difficulty. We accept that some of the points made would involve 
gislative change. 


ACKGROUND 


[TCGA 1992 s 137] provides that, subject to the 5 per cent. de minimis rule, the relief from tax 
n chargeable gains available under [TCGA 1992 ss 135 and 136] apply only if the transaction is 
fected for bona fide commercial reasons and does not form part of a scheme or arrangement of 
hich the main purposes, or one of the main purposes, is the avoidance of tax. 


The anti-avoidance provisions of [TCGA 1992 s 137] and the procedure for advance clearance 
nder [TCGA 1992 s 138] were introduced almost ten years ago by FA 1977 s 40 at which time a 
[inisterial assurance was given by Mr Joel Barnett who said: 


“We are seeking to stop major tax avoidance schemes. That is all we are about. We are not 
seeking to catch the innocent taxpayer.” 


IFFICULTIES ENCOUNTERED 


Our understanding of the intention of the legislation was that the government were anxious to 
op schemes under which transactions were entered into which resulted in a deferral of capital 
1ins tax but with the benefit of the sale proceeds being made indirectly available to the 
yareholders. However it appears to us that [TCGA 1992 s 137] is in practice being applied to 
eny the benefit of “roll-over” in circumstances where no cash is released directly or indirectly to 
shareholder, and there is a genuine deferral of the conversion of his shares into money. 

In particular it appears that the Board are reluctant to grant clearance under [TCGA 1992 
138] where a company acquires another with part of the consideration being satisfied by the 
sue of loan stock that is redeemable within a relatively short period, if the Board consider that 
1e company has sufficient cash reserves that it could have bought the shares for cash had the 
arties chosen to so structure the transaction. 

We would be grateful for confirmation that it is not in fact the Board’s policy to seek to use the 
ction to inhibit transactions solely because they consider that a different transaction with 
ifferent tax effects could have been entered into had the parties so chosen. If a person who 
isposes of his business is prepared to wait for several months or even several years before he can 
alise the value of his investment in money it does not seem unreasonable for the CGT charge 
ot to arise until he can receive that money, even though this may be in a different year of 
ssessment to that in which the business is sold. 

If the Board cannot give this assurance is it possible to issue a Statement of Practice indicating 
1e circumstances in which the Board do not consider it appropriate to grant clearance? We 
ypreciate that this could be only a rough guide, but it would nevertheless be helpful to those 
sponsible for the submission of clearance applications. 

A letter granting clearance frequently ends with a statement pointing out that the clearance 
unnot be regarded as confirmation that [TCGA 1992 s 135] will apply in practice but is 
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concerned solely with the question of whether or not the conditions of [TCGA 1992°s 137(1)] 
are satisfied. Whilst it is appreciated that this is all that the Board are required to comment on by 
[TCGA 1992 s 138]—and in practice where the Board take the view that a transaction does not 
fall within [TCGA 1992 s 135] they frequently indicate why they consider the conditions are not 
satisfied—the object of a clearance procedure should be to enable a taxpayer to enter into a 
transaction with confidence. We believe that it would be in the interest of both the taxpayer and 
the Revenue for any clearances under [TCGA 1992 s 138] to encompass whether or not the 
transaction falls within [TCGA 1992 s 135]. 


8 As specific consideration is given to a transaction at the time clearance is applied for it would 
seem sensible for the Revenue to consider the applicability of [TCGA 1992 ss 135 and 136] at 
that stage, rather than this being left to the local inspector after the transaction has been carried 
out. This would greatly assist taxpayers and we would have thought that it would be in the 
interest of the Revenue for a transaction to be considered once only, rather than on two separate 
occasions. 


9 Where the Board refuse an application for clearance the right of appeal granted by [TCGA 
1992 s 138(4)] is unsatisfactory as it does not give either the taxpayer or the Revenue the right to 
appear or produce further points before the Special Commissioners. Indeed it has been 
suggested to us that the evidence going to the Special Commissioners is unbalanced since it 
concludes with a letter from the Revenue refusing to grant clearance and setting out the detailed 
reasons therefore which may not have been debated with the taxpayer. : 


10 It will normally be the case that a transaction which is refused clearance will not be proceeded 
with, Clearly the existence of any anti-avoidance provision ought not to inhibit. commercially- 
desirable amalgamations and reorganisations. Under FA 1980 s 114 a procedure was introduced 
for DLT purposes under which, with safeguards for the Revenue, a taxpayer could elect to be 
assessed on a projected transaction with the assessment becoming void if the transaction did not 
take place. This gave him the right to appeal to the Commissioners. If it is felt that a right of 
appeal against refusal of a clearance as such is likely to set an undesirable precedent it may be 
that some similar procedure can be adopted for CGT purposes to enable a taxpayer who 1s 
refused clearance to appeal to the Special Commissioners in relation to a projected transaction. 


11 As [TCGA 1992 s 135] can apply where a shareholder owns as little as 25.1 per cent of a 
company it should be possible for the shareholder himself to apply for a clearance, as the 
company may not always be concerned to ensure that rollover applies. 


12 Some inspectors of taxes seem to assume that where clearance has not been sought [TCGA 
1992 s 137] will automatically apply. The clearance procedure is voluntary even for the 
companies and as pointed out above, is not open to an individual shareholder. We would 
welcome confirmation that the absence of a clearance application has no bearing either on the 
determination of the position under [TCGA 1992 s 135] and more importantly the attitude of 
the inspector of taxes thereto. 


13 Considerable difficulty is often encountered where a company is sold and part of the 
consideration is ascertainable later and, at that time, will be satisfied by the issue of further 
shares in the acquiring company. In these circumstances the Revenue say, that. the shares 
comprised in the deferred consideration payment may not fall within the rollover provisions of 
[TCGA 1992 s 135]. We suggest that this matter should be considered further with a view to 


confirming that [TCGA 1992 s 135] does apply to the issue of further shares to satisfy deferred 
consideration arrangements. : ‘gli 


14 Clearance under [TCGA 1992 s 138] is not forthcoming where, for example, two companies 
are owned equally by two individuals, and they each wish to exchange their shares so that one 
individual owns the whole of one of the companies, and the other individual the whole of the 
other. If they merely exchange their shares, capital gains tax arises and they may not have the 
cash to pay the tax. Therefore, a holding company can be placed over the two companies on a 
share for share basis [TCGA 1992 s 138] clearance being required, following which a Companies 
Act 1985 s 582 reconstruction is carried out and at the end of the day all the shares in one of the 
companies are owned by one shareholder, and all the shares in the other company are owned by 
the remaining shareholder. However, the Revenue refuse [TCGA 1992 s 138] clearance to this 
type of transaction. We consider that this matter should be reconsidered. GH YMA LT 

15 Applications under [TCGA 1992 s 138] are frequently accompanied by applications under 
[TA 1988 s.703]. We would welcome a chewy iTiich Modis obeosttl whic Mnabled a joint 
application to be made. Given the requirement for bona fide commercial transactions of the two 


clearance areas, we assume that the form of the response to the clearance application under both 
headings is likely to be the same. a 22am ett Lo ase 
Mit} ul ‘ye oulav Oi 921 ae 


REPLY FROM THE INLAND REVENUE 
Paragraph 3 | i} svi 


With respect, I am not sure that this argument follows from your (perfectly co 

paragraph 2. [TCGA 1992's 137(1)] was certainly intended i cout ar i 
share exchange accompanied by transactions which give the sharehol 
equal to the value of his original shares. But that is not the only possible form of serious z 
and the Section is not drafted in terms that limit its application accordingly. 9 ~ 
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Paragraph 4 


The Board would not, indeed could not, refuse clearance simply because the acquiring company 
has sufficient cash to enable it to make the acquisition for cash. If clearance is refused where the 
scheme envisages the exchange of the original shares for short-dated stock, it is normally 
because it is difficult to discern any bona fide commercial reason for the exchange or to be 
satisfied that avoidance is not the main purpose, or one of the main purposes, of the scheme. For 
fairly obvious reasons, the distinction between cash and (in effect) a post-dated cheque can be 
one of form rather than substance. This is not to suggest that the Board can never be satisfied 
that the tests in [TCGA 1992 s 137(1)] are met where the exchange will involve the issue of 
short-dated stock. The Board looks at each scheme individually taking account of the 
information and explanations given, including any explanations given for the presence of 
short-dated stock in the scheme. 


Paragraph 5 


[ can, of course, confirm that the Board does not seek to use [TCGA 1992 s 137(1)] to inhibit 
transactions solely because a different transaction with different tax effects could have been 
entered into had the parties so chosen. If I may say so, I should be surprised if you had any 
serious doubts on this point. It is for the parties involved to select the route and for the Board to 
determine whether the tests laid down in [TCGA 1992 s 137(1)] are satisfied. I think that my 
somment on your fourth paragraph is relevant also to the second half of this paragraph. 


Paragraph 6 


As I read your letter, you do not see a need for a Statement of Practice, unless the Board is 
unable to give the assurance which I have given in my previous paragraph. 


However, it might be helpful if I were to say a little more by way of explanation. As you would 
>xpect, there would be severe practical difficulties in trying to draw up a comprehensive schedule 
or “blacklist” of all the circumstances in which the Board would not consider it appropriate to 
srant clearance. The problem of defining every kind of device capable of being used for tax 
avoidance was one of the reasons why the legislation was enacted in the form that it was. The 
second sentence in paragraph 5 of your letter illustrates the difficulty. You give as an. example the 
situation in which a person disposes of his business and is prepared to wait for several months or 
years before he can realise the value of his investment in money. It is only by looking at the facts 
of the particular case that one can determine whether the scheme will give him effective access to 
the sale consideration. 

[he whole purpose of the clearance procedure is to afford the companies involved in an 
xchange the opportunity to obtain the Board’s response to a specific set of proposals. It may 
serhaps help to reassure you—and set the matter in context—if I give you some figures. In 1986 
he Board refused clearance in only 61 out of the 3,000 plus applications recetved—or less than 
3 per cent of the total. In the specific case of short-dated stock the Board would not normally 
‘ake exception to stock which has a life of more than six months. 


Paragraphs 7 and 8 


You recognise that the clearance procedure is limited to the question of whether the Board is 
satisfied that the exchange will be effected for bona fide commercial reasons and will not form 
part of a scheme or arrangements of which the main purpose, or one of the main purposes, is 
he avoidance of liability to CGT or corporation tax. Most applicants are aware of this, but 
where an applicant specifically asks for confirmation that [TCGA 1992 s 135] will apply, the 
Board are obliged to point out that the clearance does not cover this aspect. 


TCGA 1992 s 137(1)] is concerned with motives or purposes, and judgements about these can 
ye made in advance of the transactions being effected. Whether the particular conditions in 
TCGA 1992 s 135] are satisfied can only be determined after the scheme including the share 
xchange has been carried out. 

| should perhaps explain that the Board does not give detailed consideration to the question of 
whether [TCGA 1992 s,.135] will apply on every clearance application involving a share 
xchange; and the Board is therefore not in a position necessarily to confirm the applicability of 
TCGA 1992 s 135] at the time that the clearance application is considered. The section lists the 
elevant conditions for relief, and I think that it must be for the taxpayer and his advisers to 
satisfy themselves here (as elsewhere in the legislation) that the statutory conditions are met. 
A gain, however, it may be helpful if I confirm that where it is apparent to the Board that [TCGA 
1992 s 135] will not apply we, as you say, advise the applicant of our view. 

_ hope that it will be helpful if I add a further word of explanation about motive and tax 
woidance—and the relevance in this context of the Ramsay principle. 

[he Ramsay principle is essentially concerned with the process of analysing and characterising a 
riven factual situation for the purpose of determining whether or how a particular set of 
statutory provisions applies to it. In this context it will be relevant not only in determining 
whether what has taken place constitutes or includes an exchange, within the meaning of 
TCGA 1992's 135(1)], but also in deciding whether avoidance is one of the main purposes. In 
yther words, the Ramsay principle does not stand apart from or in addition to the statutory 
-onditions, but it is a principle to which the Courts will have regard, when appropriate, in 
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interpreting, the statutory conditions. It follows that, while the Board cannot, in advance of th« 
transactions being carried out, confirm that [TCGA 1992 s 135] will apply, it would not expect 
where the Board itself has granted clearance, to involve the Ramsay principle to deny relie 
afforded by [TCGA 1992 s 135] unless facts emerge that had not been disclosed in th 
application. 


Paragraphs 9 and 10 


I note your view that the present review arrangements are unsatisfactory because they do no 
give either the taxpayer or the Revenue the right to appear or produce further points before th 
Special Commissioners. An application for clearance involves an assertion that one kind o 
purpose (a bona fide commercial) does exist and that another (tax avoidance) does not. The viev 
taken when the legislation was introduced was that a satisfactory judicial review of this assertiot 
could not be carried out before anything had happened against which it could be tested. It 
addition, [TCGA 1992 s 138(5)] provides that a clearance is void if it is obtained on material tha 
is not full and accurate. If the applicant was entitled to produce further points at a hearin; 
before the Commissioners at which both parties offered arguments on the considerations, ther 
would be room for dispute afterwards about precisely what “facts and considerations” had bee! 
disclosed. It was also considered that such a hearing would be inappropriate while the taxpaye 
had a further right of appeal against any assessment after the transactions had taken place. 


The present procedure enables Special Commissioners to provide a speedy and impartial secon 
opinion on the Board’s decision. You say that it has been suggested to you that the evidenc 
going to the Special Commissioners is unbalanced because it concludes with the letter of refusa 
in which the Board sets out its reasons for refusing clearance. The “evidence” is, I have to say 
provided solely by the applicant who, as [TCGA 1992 s 138(5)] makes clear, is expected t 
“disclose all facts and considerations material for the decision of the Board or the Specia 
Commissioners”. The Board does not add to the corpus of evidence. The Board does, as you say 
set out its reasons for refusing clearance and I assume that you would welcome this. Thes 
comments serve only to enable the Special Commissioners to identify the features that prompte 
the Board to refuse clearance. The evidence on which the Special Commissioners make thei 
decision remains that provided by the applicant. You will of course be aware that the Board i 
required by [TCGA 1992 s 138(4)] to transmit the “notice given” along with the application an 
any further particulars furnished under [TCGA 1992 s 138(2)] to the Special Commissioners. 


Paragraph 11 


[TCGA 1992 s 138] looks to the applicant fully and accurately to disclose all the material fact 
and considerations. [TCGA 1992 s 138(1)] confines the right to make an application to thos 
who can be expected to be in a position to do this. The underlying thought 1s that it is unlikel 
that the shareholders of the target company would have the full information. There would thu 
be the prospect of the individual shareholder being unable to comply with the request by th 
Board for further particulars. Even if clearance were given it could transpire that there wer 
relevant transactions of which he was unaware which might result in the clearance becomin 
void. In addition, extending the right to apply to individual shareholders could lead to multipl 
applications which would render the procedure impracticable. 


For these reasons the legislation gives all the right to apply for clearance to those who can b 
expected to be in a position to disclose all the material factors and considerations. It could b 
argued that often only the acquiring company will have full knowledge of all the relevan 
transactions and on this basis the right to make application should be confined to this compam 
It was recognised that this would be too restrictive. Allowing an application by the targe 


company represents a reasonable compromise, which in our experience has avoided the problem 
which I have tried to outline. 


Have you any evidence to suggest that this is a serious problem in practice? 
Paragraph 12 


Tam a little puzzled by what you say about the attitude of some inspectors. Inspectors in Distric 
Offices are required to submit such cases to Head Office where they are considered by the sam 
inspectors who are responsible for reviewing the clearance applications. The object of thi 
procedure is, of course, precisely to ensure consistent treatment. It carries, and can carry, ni 
implications on the merits of any case. . 


Paragraph 13 vie iaows ioe 


[TCGA 1992 s 135] requires that the shares or debentures be issued to a person in exchange fo 
his original shares or debentures. The Board has been advised that that condition is not met, : 
the shares are issued in satisfaction of a right obtained on disposal of the shares. There ar 
certainly therefore cases where [TCGA 1992 s 135] will not apply to shares issued to satisf 
deferred consideration arrangements. The whole subject of deferred consideration is a difficul 
one and the problems are not confined to [TCGA 1992 s 138]. Many of the difficulties revolv 
around the issue of whether the right to the deferred element constitutes a debt or, as was foun 
to be the case in Marren v Ingles [1980] STC 500, a chose in action other than a debt. There is th 
possibility of litigation on this point and.this is a subject which the Board will be keeping unde 
review. [See also Extra-statutory concession D27.]. id 2aotibne 
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Paragraph 14 


[ understand the point that you are making here. However, I have to say that, in cases which we 
have seen here, it is difficult to see how they can be brought within the statutory provisions. 


Paragraph 15 


The tests in [TCGA 1992 s 137(1)] and [TA 1988 s 703] are different and must be considered 
separately. Where applicants believe that they can deal with both applications in one letter they 
Jo so, making the letter one application and a copy the other. The Board has no objection to 
this, and in these circumstances can see no real case for formally introducing provision for a joint 
application. 


15 January 1988. Hansard 


Enterprise zones 


Mr Anderson asked the Secretary of State for the Environment whether he proposes an 
mmediate or tapered cut-off of benefits when the enterprise zone period comes to an end; and if 
1e will make a statement. 

Mr Trippier: When the period for which an area is designated as an enterprise zone comes to an 
snd, the financial benefits arising from enterprise zone status will cease immediately. 


HC Written Answer, 15 January 1988 Vol 125 col 430 
Cross reference—See CAA 2001 ss 299-304. 


30 March 1988. Inland Revenue 


is the cost of handling claims for repayment of tax [TMA 1970 
5 42 


Che Financial Secretary to the Treasury, the Rt. Hon. Norman Lamont MP, announced today a 
change in the Revenue’s practice for handling claims for small tax repayments that will be 
ntroduced on 6 April 1989. 


fhe announcement was made in response to a Parliamentary Question. In his Written Answer, 

he Financial Secretary said: 
“Individuals who are not liable to tax can claim payment of the tax credit attached to 
dividends; they can also claim repayment of tax deducted from certain interest and other 
payments. Whether or not an individual is liable to tax cannot be finally settled until the end 
of the tax year wher his or her actual income and personal allowances and reliefs for the 
year are known. Nevertheless the Revenue’s practice has been to allow individuals to claim 
provisional repayment by instalments during the course of a tax year rather than waiting 
until the end of the year. In very many cases these involve repayment of comparatively 
small amounts of tax at a disproportionate cost. With effect from 6 April 1989, therefore, 
there will be a change in the Revenue’s practice. With my approval after that date the 
Revenue will repay tax claimed during the course of the tax year only when the amount of 
tax involved exceeds a limit of £50. Where the tax repayable is less than this, the Revenue 
will not process the claims but instead will be asking individuals to wait until either the 
amount exceeds the £50 limit or the end of the tax year, whichever is the earlier, before 
claiming repayment. 
This change in practice may affect the timing of repayments, but it will not affect the 
amount repaid.” 


Votes 


| The Revenue’s practice for handling claims for repayment of tax by individuals during the 

ourse of the year is to be changed with effect from 6 April 1989. There is to be a limit of £50 

yelow which tax repayments will not be made during the course of a tax year. 

! Examples of the kind of the claims that may be affected are claims for: 

a) payment of the tax credit attached to dividends; 

b) repayment of tax deducted from some interest payments (but not composite rate tax on 
bank and building society interest which is not refundable); 

c) repayment of tax deducted from payments made under covenants entered into between 
individuals before 15 March 1988. 

} Individuals will be asked not to claim until either the amount of tax repayable exceeds £50 or 

he end of the tax year, whichever is the earlier. Claim forms received during the course of the 

rear where the tax involved does not exceed £50 will be returned to claimants with a request to 

eapply either when the amount of tax involved exceeds £50 or after the end of the tax year, 

vhichever is the earlier. Where the amount of tax payable is less than £50 it will still be repaid 

yut at the end of the tax year rather than during the course of it. 


919 SHd 


14 April 1988 Press Releases etc 1188 


4 Like any large organisation the Revenue must constantly strive to keep down its cost: 
particularly as the cost of running the Revenue falls on taxpayers. At present the cost c 
handling small claims during the course of a year can be a high proportion of—or in some case 
even exceed—the amount of the repayment. 

5 The change is being announced well in advance to facilitate a smooth introduction, b 
allowing adequate time for claim forms to be revised to clarify when individuals should clait 
repayment. 


14 April 1988. Inland Revenue 
Unapproved employee share schemes [FA 1988 s 78] 


Performance-related rights or restrictions 


Under the proposed new regime there will in most cases be a charge only if, when and to tl 
extent that value is actually shifted preferentially in to the employee shares as a result « 
manipulation of rights or restrictions attaching to the shares. There was concern in son 
representations, however, that this might also catch certain kinds of performance-related nght « 
restriction (sometimes known as “equity ratchets”) which are commonly to be found i 
management buy-outs, and under which the portion of the company’s equity represented by tl 
managers’ shares is increased on some predetermined basis by reference. to. the company 
performance. 


Subject to the precise facts in each particular case, the Revenue agree that a charge should ni 
normally arise on the triggering of such a right or restriction on achievement of the predete 
mined performance level, where the right or restriction attached to the shares from the outse 
Obviously, the Revenue will still, for normal Schedule E purposes, need to ensure that the pri 
Pape for the shares reflects their true value including the effect of any such rights relating | 
them. 


13 June 1988. Inland Revenue letter 
Small companies’ rate: non-trading holding company [TA 1988s 13 


For the purposes of the small companies’ rate (and the marginal relief) we disregard in practi 
a non-trading holding company if it has no assets (other than shares in its subsidiaries), r 
income (other than group income within the meaning of TA 1988 s 247 (2) which it hi 
distributed in full to its own shareholders) and no expenses in respect of which it makes clain 
to loss or group relief. 

The Revenue continue to apply the law on this basis, and the possibility of publishing it was st 
under consideration on 29 June 1993. ) 


6 September 1989. ICAEW 


Memorandum TR 760: Taxation procedural matters 
INLAND REVENUE PROCEDURAL MATTERS 


Note of a meeting in April 1989 between representatives of the Inland Revenue and the Institu 
of Chartered Accountants in England and Wales. aa 


BACKGROUND 


1 The meeting in April 1989 was the latest in a series of meetings to consider a number 
procedural difficulties brought to the attention of the Institute by its member GS 


2 The previous meeting of a similar kind was held in March 1988, the agr ¢ note which Wi 
issued in July 1988 as TR 708. ae wpitlaud, bas diy 
jib ob 2a} 1G RM OfTt 4 : 
MLC ipralodaleubiyibii 
10, 00 dedad odctinnzlembivibal 
GENERAL COMMISSIONERS , i) wividvetie oy aaediGe beso: 
7 The Institute accepted that the Revenue have no jurisdiction over the eral C issi 
and complaints must be addressed to the Council on: Tribunals or the Lord: Chancellor 
Department. Their points were therefore: confined to cases largely i ing ¢ 
inspectors. nub cnslt todienasey me) oft to bnoismdidegs 
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CONFIRMATION OF ESTIMATED ASSESSMENTS 


8 They referred to a standard letter issued by certain inspectors stating that from 30 June 1988 
they would ask the General Commissioners to confirm estimated assessments, in the absence of 
accounts, at the first hearing. They asked whether this represents a general Revenue policy. 

9 The Revenue considered this to be reasonable and helpful for the inspector to state in advance 
what his general attitude would be. It was then entirely a matter for the Commissioners to accept 
or reject the inspector's request. There is no central policy in this matter because inspectors must 
follow the wishes of their local Commissioners. Accountants could ask the clerks what the 
General Commissioners were likely to accept. And of course accountants could contact the 
inspector if there was difficulty in supplying the required information. The Institute pointed out 
that clerks are often not easy to contact. 


CASE STATED 


10 The Institute raised the question of preparation of a case stated. The Revenue said that the 
means of preparation is up to the clerk: he would normally consult both parties. Sometimes the 
clerk may be inexperienced and ask the inspector to help prepare the initial draft but this is very 
rarely the case. Internal instructions allow it, but emphasise that an inspector must ensure that 
he is impartial. When the case has been drafted, both parties to an appeal have an opportunity 
of commenting before the Commissioners finally approve it. Within the Revenue the draft is 
referred to their solicitor and Head Office. 


NOTICES BY CLERKS 


11 The Institute referred to a lack of consistency as to the notice given for dates of hearings. 
Notice given is often far too short and it would be helpful if the times of hearings could be 
staggered instead of all being stated to start at the same time. 


12 The Revenue agreed that there is inconsistency, but this is a matter for the Commissioners. It 
is their normal practice to hear first the cases of those who have attended: staggering may be 
inconvenient because of the non-attendance by taxpayers or their agents. 

13 The Institute referred to a change of practice in the Bournemouth area under which, from 
April 1989, notices of appeal hearings, based on the Inland Revenue computer listing, will be 
issued to the taxpayer but a copy of the notification will not be sent to the accountant. 

14 They expressed concern at this since clients assume that copies of correspondence relating to 
their tax affairs, including notices of appeal hearings, will be sent to their accountants. 
Considerable difficulties will therefore arise to taxpayers, their advisers, and the Revenue since 
clients will not always advise their accountant when a notice of appeal hearing is received. 

15 Furthermore this change has not been widely published and may well apply in other districts 
unbeknown to taxpayers or their accountants in these areas. i 

16 The Revenue said that there had recently been a change in practice. Using the CODA system, 
Districts could with the clerk’s agreement now arrange for the computer production of notices 
for issue to taxpayers and their agents. However the issue of these notices still remain the 
responsibility of the clerk to Commissioners. 

17 Districts have encouraged clerks to make full use of these arrangements in the interests of 
overall economy and they understood that this was generally the case. Commissioners and their 
clerks are independent of the Revenue and their decision on the procedures and arrangements to 
be adopted was a matter for them alone. 

18 The legal requirement is for the clerk to issue a notice to the appellant. In the Bournemouth 
area one clerk has not agreed to issue copy notices to agents. This had led to the position 
outlined by the Institute. 

19 The matter was of course one which should in the first instance be raised by local 
accountants with their local Commissioners. But where the position still remained unsatisfac- 
tory, local arrangements might well be made with local Districts if this was found to be of 
mutual benefit both to inspectors and accountants. 

20 The running of Commissioners’ meetings was a matter solely for them and arrangements 
jiffer throughout the country. Whilst the Revenue encourage local Districts to make local 
arrangements where this was beneficial to all concerned, they felt it would not be appropriate or 
indeed possible to issue standardised guidelines to all local offices. 

21 In the particular instance raised, the Revenue understood that discussions were taking place 
between the local inspector and local accountants and they trusted that the matter could be 
resolved to both parties’ satisfaction. 


COPY CORRESPONDENCE 

36 The Institute referred to difficulties which arise especially under the present erratic postal 
service where there is a dispute as to whether an election has been made: where the accountant 
states that it was but the inspector states that it was not. 
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37 They suggested that it would be appropriate to issue guidance as to how such disputes might 
be resolved especially as the legislation (such as TA 1988 s 288) often merely says that the 
election must be “made” within the time stated. For example, would a copy of the correspond- 
ence or the election form held by the accountant or the taxpayer be accepted and does the 
inspector have a register of post received? 


38 The Revenue said that an election must be received: it will be accepted as having been received 
within the time limit if it is posted in the reasonable expectation that it will be received in time. 


39 No register of post received is kept in tax districts: to do so would be very expensive 
administratively as it would involve 150 million documents per annum. 


40 If there is a dispute the inspector will ask for evidence such as recorded delivery receipts or a 
well maintained post book, but inspectors have to be careful as there have, for example, been 
cases of people forging carbon copies. 


DEDUCTION OF INCOME TAX 


41 The Institute referred to the case where interest is paid by a company on.a-loan from its 
pension fund. This is subject to deduction of tax, which must be accounted for on form CT 61: 
the pension scheme then has to reclaim the tax. They understood that sometimes informal 
consent can be obtained on a discretionary basis to pay gross and suggested that it would be 
helpful if a more formal consent procedure could be adopted. 


42 The Revenue said that they are aware of a 1979 concession which applies where a pension 
fund sets up an insured scheme direct with a life office. The life office then makes a loan to the 
pension fund trustees who in turn make a corresponding loan to the company. In these 
circumstances the Revenue accept a gross payment of interest to the pension fund. Following a 
review in 1985, it was decided this concession should not be extended to other pension schemes. 


SHARE VALUATION DIVISION DISTRICT VALUERS 


43 The Institute referred to considerable delays at the Share Valuation Division and referred tc 
complaints received about excessive delays in the District Valuers Office in respect of valuations 
of land and property. 


44 The Revenue said that the first priority of valuers must be non-domestic property. On the 
valuation of shares considerable efforts have been made, including overtime working, and 
65-70 per cent of cases are dealt with within twelve months, but there have been considerable 
staff losses. A note has been issued to inspectors reminding them that valuation requests shoul¢ 
be made to the Share Valuation Division as early as possible. 


REPAYMENT OF TAX DEDUCTED AT SOURCE 


45 The Institute referred to cases brought to their attention where repayments of tax deducted ai 
source are not made until the Revenue have satisfied themselves that the tax has been paid over 
by the person making the payment. A similar point arises in respect of payments deducted by 
contractors from payments to sub-contractors. They suggested that repayments should be made 
or credit allowed provided an apparently valid R185 or SC60 is produced. 


46 The Revenue confirmed that repayments are made or credit allowed provided that ar 
apparently valid R185 or SC60 is produced. But there are exceptions, for example, when th« 
taxpayer or sub-contractor is not resident in the UK 


LIAISON BETWEEN INSPECTORS AND HEAD OFFICE 


47 The Institute suggested that inspectors sometimes appear to be reluctant to contact Heac 
Office about administrative weaknesses and by way of example they referred to a case where ¢ 
bank notified an incorrect amount of interest as having been credited to the account of a client 
which led to considerable problems. Extensive delay arose because the inspector was no 
permitted to communicate directly with the bank. He agreed that it would have been better hac 
he been able to do so, but refused to make this suggestion to Head Office. 


48 The Institute enquired as to whether it is Revenue practice to encourage inspectors to put 
suggestions for administrative improvements to Head Office. 


49 The Revenue said that it is right that the inspector should not contact the bank concerned 
that complies with Head Office instructions. He should obtain clarification through the taxpayer: 
by reference to his bank statement or his bank. 


50 This is because the banks provide a considerable number of slips giving the requirec 
information and it is not easy for them to backtrack. Furthermore, the slips are provided tc 
districts in which the branch is situated and liaison with the bank has to be through that district 
The inspector making the enquiry could go back to the district concerned to whom the slips hac 
been distributed, but this takes a long while. 


51 Regarding the general point the Revenue confirmed that there is a thriving administrative 
suggestions scheme. Some 4,000 suggestions are put forward each year, all of which are 
pee such a system has been in force for many years. In 1988 £43,000 was paid out ir 
awards. } / Ji Jeri esiet 
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) October 1989. Inland Revenue letter to Institute of Taxation 


Sains from share options: non-residents 


t is our view that, in general, Schedule E liability does arise under TA 1988 s 135 on the exercise 
»f a share option by a director or employee who has ceased to be resident in the UK, provided 
hat the requirement of TA 1988 s 140(1)(a) (that the office or employment by reason of which 
he option was granted was within Schedule E Case I at the date of grant) is satisfied and that 
he share option contract constitutes a UK source. 


The Board of Inland Revenue does, however, have a duty under TMA 1970 to exercise its “care 
ind management” role impartially and efficiently. It does not, therefore, pursue liability in 
varticular cases where the circumstances in which the liability arises and the sums in question 
vould not justify the costs and difficulties of collection of a charge to tax. 


t is against this background that para 5.2 was included in booklet IR25 (1977) making the 
eneral comment that the question of charging to tax the s 135 liability of non-residents would 
ot normally arise in practice. 


Ne confirm that the domicile of the individual is not relevant to the point at issue. The purpose 
yf the two examples in Chapter 5 of booklet [R25 was to illustrate the inter-relationship of 
oreign income deductions available under FA 1974 against “foreign emoluments” and under FA 
977 against “other emoluments”, with share option gains which, as explained in para 5.3, 
vould for this purpose be “treated as emoluments”. 


The domicile of the individual is only of importance in determining whether the deemed 
moluments on the exercise of share options are “foreign emoluments” or “other emoluments” 
or the purpose of considering if any foreign income deduction is available. 


“xample | in Chapter 5 highlights the fact that the option holder is employed by a UK resident 
ompany, to illustrate that the emoluments concerned are “other emoluments” and that a special 
oreign income deduction under FA 1977 is being considered. 


xxample 2 is concerned with foreign emoluments (the requirements of which are that the 
mployee must be non-domiciled and the employer non-resident in the UK) and the availability 
f the standard FA 1974 deduction against those emoluments. 


t is not our view that the guidance and information in para 5.2 of booklet IR25 and example | 
nly apply to foreign nationals. 


n recent years, with the increase in share values and the share option gains which have resulted, 
ve have been asked by taxpayers and their professional advisers to clarify how in practice we 
pply the general comments made in para 5.2 of IR25 (1977). As each case must be considered 
nn its own facts, it is obviously difficult to comment in general and yet be more specific. When 
sked, we have, therefore, illustrated our approach by considering extremes: 


a) At one extreme we would not seek to charge to tax an employee who is normally resident 
and employed outside the UK, who whilst working in the UK for a brief period is within 
Schedule E Case I and is granted an option over shares in the overseas parent company by 
the UK subsidiary for which he is working, if that employee realises a share option gain—eg: 
by exercise of that option when he is not resident and not ordinarily resident in the UK 


‘hat situation, or a variation of it, is what has been considered to be the normal case involving 
he exercise of share options within s 135 by non-residents. In such a case the share option gain 
vould probably be related to the employment for the whole group, the duties of which would 
nainly have been carried on outside the UK To pursue liability in those circumstances would be 
oth unrealistic and uneconomic. 


bh) At the other extreme, we should certainly seek to assess tax on an employee who is normally 
resident and employed in the UK, whose share option gain relates primarily to an 
employment carried on in the UK, who although non-resident at the time of exercise etc of 
that option, nevertheless retained significant UK connections—eg: by way of property and 
other investments. 


\ foreign national may be the prime example of an employee who is normally resident and 
mployed outside the UK, but it is not the only example. We would not therefore seek to 
listinguish the citizenship of the non-resident employee in question in deciding whether his 
hare option gain should be charged to UK tax under TA 1988 s 135. 


lote—Booklet IR25 (1977) has been withdrawn. As to approved schemes see IR99, IR 100. 
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8 January 1990. ICAEW 


Memorandum TR 788: Inland Revenue procedural matters: independ- 
ent taxation and reimbursement of taxpayers’ expenses 


NOTE OF A MEETING IN NOVEMBER 1989 BETWEEN REPRESENTATIVES OF THE INLANL 
REVENUE AND THE INSTITUTE OF CHARTERED ACCOUNTANTS OF ENGLAND AND WALES 


INDEPENDENT TAXATION 


[Paragraphs | and 2 concerned the timing of publication of guidance for practitioners—noy 
available as booklet IR 83.] 


3 As regards tax returns the Revenue stated that the returns will not be’ sent to all marriec 
women in April 1990. They will concentrate on those where it seems likely that the Revenue wil 
be required to make an assessment, but they emphasised that all married women will be 
responsible for notifying chargeability of income whether or not a return is received. 


4 The Revenue also referred to the effect of independent taxation on investigations. Unde 
independent taxation there will be a right to confidentiality between husband and wife u 
financial matters. Inspectors will respect this right to. confidentiality in all cases, includin; 
investigation cases. Spouses will not, for example, be questioned about their personal finances 11 
each others presence without prior agreement. 


5 But the underlying inter-dependence which has existed between husband and wife in man’ 
cases will remain and inspectors may, in the course of investigating one spouse, need informatiot 
concerning or from the other. Every effort will be made by inspectors to obtain such informatio1 
without unwarranted disclosure and to ensure that information provided by one spouse is no 
gratuitously given to the other. However, it remains open to the inspector to take such action a 
is necessary and reasonable to enable him to perform his duties. 


6 They said that, in effect, following the introduction of independent taxation, where eithe 
husband or wife is being investigated, married persons will be in the same position with regarc 
to confidentiality as are single persons. 


7 Husbands will remain liable for tax, interest and penalties on the income or gains of their wif 
for years prior to independent taxation. But if a wife should wish to settle any such liabilit 
personally, the inspector will normally agree. 


8 A national programme of training has been carried out to ensure that all inspectors are awar 
“ the rights of husband and wife with regard to confidentiality and of the approach expected o 
them. 


9 The Institute wished to ensure that the position is adequately monitored and that inspector 
are properly trained to operate the system. The Revenue confirmed that programmes are alread. 
in hand to achieve this. 


REIMBURSEMENT OF TAXPAYER’S EXPENSES 


10 The Revenue referred to the practice of the Board with regard to the reimbursement o 
taxpayers’ expenses On investigations which had been set out in the letter of 16 June 1975 fron 
Sir Norman Price, KCB, the then Chairman of the Board. This had been issued as SP A31. 


11 They pointed out that, in general, the Board does not reimburse the taxpayer for the costs o 
an unsuccessful investigation. The exception is when the taxpayer’s costs arise out of a seriou 
error on the part of the department, either an initial error of judgment, or an error of judgmen 
which becomes serious because it is persisted in. Claims under these heads are paid’ wher 
appropriate. 

12 They said that there has been a tendency in recent months for claims to be submitted, jus 
because the investigation is settled for nil. It is not accepted that a nil settlement means that ther 
has been a serious error of judgment on the part of the inspector. maitsst 

13 Nil income tax settlements, at 7 to 8 per cent of the annual total, have not varied for som 
years. The inspector has to justify the reason for his enquiry. There is/a distinction’ between no 
being satisfied and raising a sequence of enquiries to seek clarification. If an inspector were t 
persist in his enquiries, having been given facts or reason to be satisfied; then such persistenc 
might amount to a serious error of judgment such that payment would be entertained.— 

14 In the cases which they had seen recently, this is not the situation. The inspector’s actions hav 
been appropriate in the circumstances of the case. The Revenue believes that a nil settlement wil 
sometimes be the proper outcome of an investigation. In these circumstances, the accountane 
fees are generally allowable as a Case I deduction (Statement of Practice A28), but the cost 
would not be reimbursed. dation 


15 The Institute said that inspectors often appéared to move in an over zéalous way and refus: ti 
give up when it seems clear that there is nothing wrong. In such cases plier eee ETE 
and blame their accountant. It would be helpful were the inspector, at the end of a case whicl 
had resulted in nil adjustments, to acknowledge the problem in a pleasant way at the conclusion 
of the investigation. 16 0} 2A, cows 01) 2°51 jaldoo—atok 
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16 The Revenue said that if a case is settled for nil, then inspectors are encouraged to write a 
etter at the conclusion of their enquiries setting out why the case was taken up and expressing 
sratitude for the explanations provided which have satisfied the initial doubts. It is hoped that 
such actions will help to overcome the understandable concern caused by the enquiries. 

17 The Revenue confirmed that, although Statements of Practice A28 and A31 are in the section 
of the Press Release of 18 June 1979 applicable to income tax, they are equally applicable to 
-orporation tax and capital gains tax. 


18 January 1990. Inland Revenue 


ncentives for employees—improvements to the taxed award scheme 


amployers and others who provide non-cash incentive awards or prizes for employees have since 

1984 been able to meet the recipients’ income tax liability at the basic rate under the Revenue’s 

axed award scheme. From today, such schemes can also cover higher rate liability. 

pe mentine on the new arrangements, Mr Peter Lilley, MP, Financial Secretary to the Treasury 

aid — 
“The taxed award scheme introduced in 1984 [see Inland Revenue Press Release, 2 Novem- 
ber 1984] has proved popular with employers because it is simple to operate. And it is 
popular with employees who would otherwise have to pay the basic rate tax due on 
incentive awards and prizes, like cameras or holidays. Now we are responding to requests 
from employers that they should be able to meet higher tax rate liabilities too, so that they 
can be sure that the employee has no further tax to pay. This should be a very useful 
development of the scheme.” 


JETAILS 


_ Those employers who provide non-cash incentive awards and prizes for their own employees, 
ind most of those who provide such prizes for employees of third parties, can operate the 
fevenue’s taxed award schemes. 

. These schemes have two objectives. First to allow the provider of the incentive to pay the tax 
lue on the award, so that the incentive for the recipient is not blunted by having to pay tax on 
he award. Second, to provide an economical means of collecting the tax due—in bulk, instead 
»f from individual recipients. 

} Before an incentive campaign beings, the provider enters into a contract with the Inland 
<evenue’s Incentive Valuation Unit to pay the tax on the total value of the awards to be made. 
‘rom today the provider can pay tax at the basic rate or at the higher rate or both. There are 
eparate contracts for the basic rate and the higher rate schemes. 

| The amount of tax payable is worked out on the “grossed up” value of the award to the 
ecipient. This takes into account the income tax due on the tax paid by the provider which is 
trictly the liability of the recipient. 

} The administration has been kept to a minimum. Providers must give award recipients 
ertificates giving details of tax paid, so that they can complete their tax returns correctly, or 
laim repayment if appropriate. For basic rate schemes providers give the Revenue details of 
ward recipients so that any higher rate tax can be collected. For higher rate schemes only a 
ummary of the awards made and tax due are required. 

If too much tax is paid (because, for example, tax is paid at the higher rate when the award 
ecipient is liable only at basic rate) award recipients can make repayment claims to their own tax 
fice. 

' Liability to NIC can arise on the tax which providers pay on behalf of their own employees. 
fhe taxed award scheme does not cover this liability. Further information is given in the 
{mployer’s Manual on National Insurance Contributions (NI 269) available from Local 
Yepartment of Social Security Offices. 

In the year to 5 April 1989 600 schemes were operated for basic rate tax covering awards 
alued at over £42 million. The tax paid came to more than £14 million. 

) Details of the taxed award scheme arrangements including an application form, sample 
ontracts and forms are available from Inland Revenue, Incentive Valuation Unit, Room 135, 
New Wing, Somerset House, London WC2R 1LB (telephone: 0171-438 7329 or 7253). 


3 February 1990. ICAEW 


[R 781: Guidance on ownership of documents and records 


“he Institute of Chartered Accountants in England and Wales have issued a statement giving 
tuidance to its members on the considerations involved in determining whether documents and 
ecords are the property of the client or the accountant. The question of ownership may be of 
articular relevance in considering requests made by tax authorities for the production of 
locuments following the changes made by FA 1989. Copies of the statement may be obtained 
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from the Publications Department, The Institute of Chartered Accountants in England anc 
Wales, Gloucester House, 399 Silbury Boulevard, Central Milton Keynes MK9 2HL, quoting 
reference TR 781. Please enclose a stamped addressed envelope. 


Note—The statement appears in Accountancy, May 1990, pp 134-136 and the Members Handbook section 1.302. 


19 April 1990. Inland Revenue 


Benefits in kind: valuation of living accommodation provided fol 
employees in England and Wales 


With the approval of Treasury Ministers, the Revenue have today explained how the benefit o 
new living accommodation provided for employees will be valued for income tax purpose: 
following the ending of domestic rating in England and Wales from April 1990. 


The value of the benefit for income tax purposes is at present generally taken as the gross annua 
value for rating purposes. This will continue for properties on existing rating lists. For nev 
properties estimated values will be used. This practice already applies for properties in Scotland 
where domestic rating ended in April 1989. 


DETAILS 


1 Most properties are included on the existing domestic rating list. Where there has been n« 
material change of circumstances the existing valuation of properties will continue to be used a 
the basis of the income tax charge where accommodation is provided for an employee by virtu 
of his employment. 


2 Following the introduction of the community charge in England and Wales domestic ratin; 
lists are no longer being maintained. For new properties, therefore, and those where there ha 
been a material change of circumstances, employers will be asked to provide an estimate of wha 
the gross annual value would have been had rates continued. The tax office will agree sucl 
estimates with assistance from the local District Valuer’s Office. 


NOTES 


1 Where an employee is provided with living accommodation by reason of his employment he 1 
(unless qualifying for a specific statutory exemption) liable to tax on the value of th 
accommodation provided. A Revenue press release of 10 November 1989— “Income Tax 
Abolition of domestic rates and introduction of community charge” announced a similar basi 
to that described in this press release for establishing the value of new accommodation 1 
Scotland, where domestic rating ended in April 1989, 


2 The Government has already announced that, because domestic rating lists will becom 
increasingly outdated, it is reviewing the long term basis of the tax charge on living accommo 
dation with a view to introducing in due course new rules for the future. 


3 The present main income tax charge is in TA 1988 s 145 which provides that the measure of th 
benefit is the annual value of the property occupied (or the outlay on rent if that is greater) les 
any rent paid by the employee. In practice the annual value has generally been measured b 
reference to the property's rating value. 


4 FA 1983 introduced from 1984-85 a supplementary charging provision for more expensiv 
accommodation in what is now TA 1988 s 146. Where the living accommodation plu 
improvements cost more than £75,000, there is an additional income tax charge which i 
determined by applying the “official rate” of interest (which is used for taxing the benefit o 
cheap loans and is currently 16-5 per cent.) to the amount by which that cost or, in certai 
circumstances, market value exceeds £75,000. A press release of 18 August 1988 explained tha 
properties whose actual cost (plus improvements) was less than £75,000 are not within the scop 
of the additional charge even if their market value exceeds £75,000. 


5 The domestic rating system is continuing in Northern Ireland. The annual value as appears 01 


the domestic rating lists will therefore continue to be used to value living accommodation fo 
both new and existing properties. 


June 1990. ICAEW ; 
TR 799: Tax aspects of the Insolvency Act 1986 


Guidance note issued in June 1990 by the Institute of Chartered Accountants in England an 
Wales comprising a memorandum submitted to the Revenue and the text of: their responss 
[Only the Revenue response is printed below]. ew 
T2331 SUA! 
INTRODUCTION sroqonticillth 
(a) The Inland Revenue deal with every administration order and voluntary arrangemen 
proposal on its own individual merits, taking into account all known features of the case. Whet 
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Jeciding how to vote, the Revenue give consideration to, amongst other things, the way in which 
he taxpayer has attended to his tax obligations, the level of uncertainty over assets and liabilities 
ind whether a voluntary arrangement is the appropriate course for the Revenue to approve as a 
reditor. The Revenue are also very much aware of the interests of other parties and of the 
Jurpose of the voluntary arrangement procedure. 

5) Both the Inland Revenue’s enforcement office and its collector’s offices have instructions on 
10w to deal with matters within their own areas of responsibility. But because every case is 
lifferent, rather than adhering to strict guidelines, these instructions provide for the exercise of 
udgment upon the facts and background of each particular case. There have been no Inland 
Revenue Press Releases or statements of practice dealing with any aspects of the new insolvency 
egislation. 

c) The Revenue are presently liaising with the Department of Trade and Industry over revised 


egulations and notes for guidance of insolvency practitioners on the lines of those issued in 
977. 


JETAILED COMMENTS 


4dministrators—iiability to tax 
a) In most circumstances tax remains the company’s liability. 


b) However, notwithstanding this, the administrator can discharge the liability of the company 
inder: 

(1) his general powers in the Insolvency Act 1986 s 14(1); 

(ii) his specific power 13 in Sch 1 of that Act. 
c) Moreover, he is liable to account for PAYE/NIC deductions. As agent of the company 
s 14(5)) he pays emoluments to its employees. He thereby becomes an employer within the 1973 
AYE regulations (reg 2; also SI 1973/334 reg 3) and thus liable to deduct the appropriate tax. 
d) Although, under s 20(2), the administrator is discharged from liability arising post his release 
ind from lability outstanding at the date of his release, if a winding up order is made he may be 
iable under s 212(1)(4) in respect of the period for which he was, effectively, the employer. 


Accounting period 


a) TA 1988 s 12 sets out the circumstances in which an accounting period ends. These include 
he commencement of a liquidation (s 12(7)); the cesser of a trade (s 12(3)(c)). 

b) It is considered that neither the filing of an administration order petition, nor the making of 
in administration order, would bring about the end of an accounting period. 


3eneficial ownerships tests 


c) Whilst the Revenue would not normally regard an administration order itself as affecting the 
yeneficial ownership tests of the various group relationships of a parent company, it is possible 
hat proposals by the administrator which are approved under the Insolvency Act 1986 s 24 
night well do so. 

d) Arrangements by the administrator for the sale of the shares in subsidiaries, even if they did 
iot have the effect that the company subject to the order lost beneficial ownership of the shares 
n the subsidiaries, would by virtue of TA 1988 ss 240(11), 410(1)(6) respectively cut off 
ntitlement to group relief and to set off by the subsidiaries of surrendered advance corporation 
aX. 


/OLUNTARY ARRANGEMENTS 


fax treatment of the debtor 


a) The taxation treatment of debts which have been released is dealt with by TA 1988 s 94. This 
rovides that where, in computing for tax purposes the profits or gains of a trade, profession or 
ocation, a deduction has been allowed for any debt incurred for the purposes of the trade etc, 
hen if the whole or any part of the debt is later released the amount released is to be treated as 
receipt of the trade etc arising in the period in which the release is effected. 

b) TA 1988 s 94, originated in FA 1960 s 36, the aim of which was to rectify an anomaly 
vhereby a trader incurred a debt, obtained a tax deduction for the amount of the debt, and 
ubsequently got his creditor to release him from all or part of the debt. The courts had held that 
he amount released could not be taxed even though the trader had obtained a deduction for the 
lebt. The legislation in what is now s 94 therefore imposes a charge in these circumstances. 


c) It is a feature of the legislation that it only applies where a debt is formally released by the 
reditor. Thus the mere failure to pay or even the bankruptcy or liquidation of the debtor will 
ot give rise to a charge under s 94. 

d) There is a release where there is a formal arrangement with creditors. The position is similar 
vhere there is a scheme approved by the court, notwithstanding that there were some creditors 
vho did not want to agree but were obliged to do so because the necessary majority agreed. A 
ompromise in satisfaction of debt under a voluntary arrangement would therefore give rise to a 
release” which would be treated as a taxable receipt of the debtor by virtue of s 94. 
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Tax treatment of the creditor 


(e) The creditor will not be entitled to relief in respect of any part of a debt which is to be paid 
to him under the terms of an arrangement. But the release of a debt (or part of a debt) by virtue 
of a voluntary arrangement may not necessarily entitle the creditor to a deduction. In particular, 
a deduction may only be allowed by virtue of s 74(/) for bad debts proved to be such and 
doubtful debts to the extent that they are respectively estimated to be bad. A release’in excess of 
an amount arrived at on that basis is unlikely to be an allowable deduction.’ © 


(f) Inspectors will usually need to consider all the facts of a particular case before deciding 
whether a deduction is due in respect of any part of a debt which has been released. 


Status of tax liability (TA 1988 s 94) 


(g) Both rules 1.28(b) (company voluntary arrangements) and 5.28 (individual voluntary 
arrangements) provide what “fees, costs, charges and expenses” may be incurred for the purpose 
of a voluntary arrangement. Apart from those sanctioned by the voluntary arrangement itself, 
those permitted are defined as those which either would be payable, or would correspond to 
those which would be payable, (1) in an administration or winding up (companies); or (2) in the 
debtor’s bankruptcy (individuals)—see rule 1.28(1)(b)(ii) and rule 5.28(b)(ii). The relevant rules 
for this purpose are rules 4.218 and 6.224—order of payment of costs ete out of estate. The only 
relevant provision in rule 4.218 is at rule 4.218(1)(b) “expenses incurred or disbursements made 
by the Official Receiver or under his authority, including those incurred or made in carrying on 
the business of the company”. Clearly the release of a debt by a creditor giving rise to a taxable 
receipt under s 94 cannot be within rule 4.218(1)(b). The same applies to the corresponding rule 
for individuals at rule 6.224(1)(b) which is in similar terms. The s 94 tax liability, therefore, is 
outside the ambit of the Insolvency Rules. 


INTEREST PAYMENTS UNDER INSOLVENCY ACT 1986 S 189 


Deduction of tax and charges on income 
Inland Revenue response 


(a) In normal circumstances interest paid under the Insolvency Act 1986 s 189 is not considered 
to be annual interest. There would, therefore, be no obligations or right for the payer to deduct 
tax. 


(b) However, it is possible for the interest to constitute annual interest. This is on the basis that 
the period for which the interest is payable is known at the time it is paid, 7e the period from the 
date of liquidation to the final date interest can run is ascertainable. Therefore, if interest is 
payable for less than a year it is short interest, but if it is payable for one year or more it is annual 
interest. 

(c) Interest is allowable as a charge if it meets the conditions of TA 1988 s 338. Charges on 
income, so far as paid out of the company’s profits brought into charge to corporation tax, are 
allowed only as deductions from the profits for the period in which they are paid. 


Disclaimer 


The charge to tax under Schedule D Case III is on the income arising. Income arises when it is 


paid or made available. Therefore, provided that the interest is not paid or made available there 
would prima facie be no Case III charge. : 


The interaction of Insolvency Act 1986 and TMA 1970 


(a) Interest under TMA 1970 will not accrue beyond the date of commietestnent of the 
liquidation (compulsory/members voluntary liquidation). Interest’ under the “Insolvency 


Act 1986 s 189, may arise on tax debts claimed in the liquidati i iti i 
under TMA 1970. in the liquidation, and in sii pH daberes 


(b) Where tax is claimable in a liquidation, interest under the InsolvendynAnhdlaig s 189, may 


arise from either the date of the liquidation or the reckonable date for interest under TMA 1970 
whichever is the later. . 


(c) Interest under the Insolvency Act 1986s 189 may arise from the relenisait daté\(as#f{b) above) 
to the date of payment of the liability, no matter what the method of payment: ») => 
(d) The Revenue’s view would remain the same for assessments made after the liquidation date. 


For post-liquidation accounting periods, interest under the Insolvency Act 1986's 189 would not 
be applicable. . s Hi mouslemgel sat .1 


> } oF fo JoE 
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LIQUIDATION OF NON-RESIDENT UK COMPANIES. 

The test of residence ise guentearsso ~ ot 
} db jb oerrvado2 ort S190 

(a) The statement of practice SP 6/83 should not be read as implying that, as a general rule, the 
Revenue have moved in any way from the test enunciated by Lord Loreburn. A cc i 

regarded as resident for tax purposes where central management sind! deintro! tid eabgeital 
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because that, according to Lord Loreburn, is where the real business is carried on. (The 
Statement of Practice has now been superseded by SP 1/90 but the relevant paragraph is 
unchanged). 

(b) The word “business” may have different connotations according to the context in which it is 
used. The Revenue does not consider that a company normally ceases to have a residence under 
Lord Loreburn’s test on going into liquidation. 


Application of the test 


(c) In law, the liquidator has management and control of the company’s affairs. It is therefore 
not possible to confirm that a company, whether solvent or insolvent, which has hitherto been 
non-resident, will not become resident in the UK on the appointment of a UK resident 
liquidator. 

(d) However, the exercise of central management and control is a question of fact. If it is 
yexercised abroad by the liquidator or if the liquidator acts in accordance with the wishes of 
non-resident shareholders so that management and control is not in fact in the UK, the 
company will not become resident here. 


LIQUIDATION OF FOREIGN COMPANIES 


The Revenue has no stated policy with regard to the application of TMA 1970 s 108(2) to 
liquidators of foreign companies. Where a foreign company owes tax it is the Revenue practice to 
proceed against the company itself, invoking the procedure in the Insolvency Act 1986 Part V for 
winding up unregistered companies. 


OTHER MATTERS 


Notes for guidance 


(a) As mentioned earlier, amendments to the Department of Trade Regulations 1977 are 
currently under consideration by the Inland Revenue and Department of Trade and Industry. 


_ Liaison arrangement 


(b) Because of the extremely wide-ranging nature of matters affected by the Insolvency Act, it is 
not considered practicable for the Revenue to have clearly-identified technical or policy 
specialists. However, if any points of difficulty are referred, in the first instance, to compliance 
and collection division, they will consult with the necessary specialists to ensure that a reply is 
sent. 


July 1990. ICAEW 
TR 800: Auditing standard 102—the audit report 


Guidance note issued in July 1990 by the Institute of Chartered Accountants in England and 
Wales. 
1 Concern has been expressed by members as to the reaction by inspectors of taxes to the format 
of audit reports following the issue of auditing standard 102 (“The audit report”). 
2 In particular it was suggested that inspectors may misinterpret the meaning of the replacement 
of the old “Example 6” report by one of the more specific audit reports of which examples are 
set out in the appendix to auditing standard 102. 
3 Following discussions between the Revenue and the Institute of Chartered Accountants in 
England and Wales, the Revenue have circulated a copy of the standard to all tax districts 
together with an explanatory note prepared by the Revenue following these discussions. 
4 The note refers to the concern by accountants that inspectors will misinterpret what has 
happened and use the change in audit report to justify an investigation, especially in respect of 
small companies. It explains the reasons for introducing the standard and states that it will 
continue to be a matter of judgment for local inspectors as to the part a qualified audit report 
will play in deciding whether to register a company for investigation. It emphasises, however, 
that there should be no fundamental change of practice by inspectors merely because one of the 
new style audit reports has been adopted. 
5 The note explains that a qualification under the new arrangements does not necessarily mean 
that, although perforce the wording of the report has been changed, the auditing standards 
adopted or the reliability of the accounts have been impaired. In other words qualification is 
not, in itself, cause for investigation. The audit report is but one factor in deciding whether the 
accounts should be set down for investigation, although clearly a report which is heavily 
qualified or qualified in an important specific area is a factor which an inspector can reasonably 
take into account in deciding whether or not he is satisfied with the results shown by the 
accounts. 
Press releases ete—ICAEW 28-3-95 (Relaxation of statutory audit requirements for small companies—Guidance note). See 
below. z ir 
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27 July 1990. Inland Revenue 


Insurance companies and friendly societies: transfers of long term 
business—clearance applications 


The Inland Revenue has announced details of how insurance companies and friendly societies 
can seek clearance that proposed transfers of long term business will be covered by the tax reliefs 
introduced by Sch 9 of the Finance Act 1990 [TCGA 1992 s 25(4), 211]. 


Clearance applications should be made to the Inland Revenue’s Insurance Group by the 
company or society to which the business is transferred. Where clearance is refused, or a decision 
is not given within 30 days, the company or society can have the application considered by the 
special commissioners. 


DETAILS 


Finance Act 1990, Sch 9 [TCGA 1992 s 25(4), 211] 


1. In cases where a court sanctions the transfer of long term insurance business from one 

insurance company or friendly society to another (or between an insurance company and 

friendly society or vice versa), the new measures introduced by FA 1990 Sch 9 [TCGA 1992 

s 25(4), 211] provide, broadly, that the transfer may be made without immediate tax conse- 

quences. Provided that various conditions are met: 

— business assets will be treated as having been transferred at a value which produces no gain 
and no loss for chargeable gains purposes; 

— unrelieved expenses of management, and some losses, will be carried forward to the 
transferee; and 

— the computation of capital allowances will continue broadly as if no change had occurred. 

Note—TCGA 1992 s 25(4) repealed by FA 2000 with effect for cases where s 139 (reconstruction or amalgamation involving 

transfer of business) has effect as amended by FA 2000 Sch 29. 

2. The first two of these reliefs (chargeable gains, and management expenses and losses) only 

apply if the transfer of the business is effected for bona fide commercial reasons and does not 

form part of a scheme or arrangement of which the main purpose, or one of the main purposes, 

is the avoidance of tax. To remove any uncertainty that this anti-avoidance rule could create, the 

legislation allows insurance companies and friendly societies to obtain an advance decision from 

the Board of Inland Revenue as to whether or not the rule will apply to a particular transfer. 


Clearance procedure 
3. Clearance applications in relation to— 


— chargeable gains, are to be made under ICTA 1970, s 267(3A) [TCGA 1992 s 139(5)] (as 
amended by a new ICTA 1970, s 267A [TCGA 1992 s 211]). This is an existing provision 
which relates to certain company reconstructions and amalgamations; and 

— management expenses and losses, are to be made under a new TA 1988 s 444A. 

4. Applications should be made by the company or society to which the business is transferred. 

Apart from that the procedural rules which apply are those at CGTA 1979 s 88 [TCGA 1992 

s 138]. These rules govern the way in which applications are to be made to the Board, [and] give 

the taxpayer the right to have the application considered by the special commissioners if the 

Board refuses clearance, or fails to make a decision within 30 days. 

5. Applications should be sent to: 


~— [HMRC CT & VAT Insurance Group, Mailstation A, 3rd Floor, 100 Parliament Street, 
London SWIA 1BQ] ‘ 


6. Applications in respect of gains and management expenses and losses may be made in the 
same letter. 

7. Where clearance is sought under other provisions in relation to a transaction associated with 
the transfer of business, separate applications should be made to the appropriate Inland Revenue 
office. It would be helpful if copies of such applications were sent to the Insurance Group. 


Other clearance applications 


8. Existing arrangements for dealing with other ICTA 1970s 267 [FCGA 1992 s 139] clearance 
applications are not affected by the arrangements described above. Applications should continue 
to be sent to Solihull. These will include applications which relate to transactions which are 
rare with a transfer of long term insurance business, but which do not form part of the 
transfer. 1 off 10 boigol 
9. Such applications should be sent to— aay a85 <iSedi si 


~ [HMRC CT & VAT Insurance Group, Mailstation A, 3rd Floor, 100 Parliament Street, 
London SWIA 1BQ] USP TOD nor 


i ree INVOVIB OF 
10. This address takes account of the recent transfer of responsibility for the work from 
Insurance and Specialist Division to Capital and Valuation Division. BEDE 


Note—See item Misc XIII, in the Miscellaneous section, for statutory clearance and approvals contact details. haeiesee 


11895 Press Releases etc 21 November 1990 


18 October 1990. Inland Revenue letter (ICAEW TR 830) 
Requests from practitioners for information or guidance 


You may recall that in April 1986 my predecessor, Barry Pollard, wrote to you and to other 
professional bodies saying that he had advised inspectors of taxes at Head Office that they 
should respond to requests for information or guidance from practitioners only if the enquiry 
involved recent legislation or changes in practice. The background against which this change was 
being made was the continuing loss of experienced inspectors from the Department and the 
priority which we had to give to giving advice for policy purposes and to local offices. 
We have been reviewing experience over the four years since Barry Pollard wrote, particularly in 
the light of the judgment in the case of R v IRC, ex parte MFK Underwriting Agencies Ltd [1989] 
STC 873. One of the factors which lay behind the matters in this case was the pressure on Head 
) Office inspectors at the time in giving advice to practitioners. With the benefit of hindsight the 
case can be seen to have justified to the hilt the change which we made in 1986. Nevertheless we 
are, of course, aware that the professional bodies were unhappy that we had changed the practice 
and with that in mind we have recently looked at it again. 


In considering this matter we have found that the practice has varied a little and that in some 
areas we have been able to respond to a slightly wider range of questions than Barry Pollard 
indicated we would. We have therefore now told our Head Office staff that they should be 
prepared when they can to answer requests for guidance on the Revenue’s interpretation of tax 
law, not only where they involve the interpretation of recent legislation, Statements of Practice 
and other published information, but also in cases where there is a major public interest in 
developments in an industry or in the financial sector but where the operation of the law is 
uncertain. In addition, local inspectors of taxes will of course continue where practicable to 
inform practitioners about the Revenue’s interpretation of tax law as it applies to any case which 
falls within the responsibility of that office. 
In no case, however, whether at Head Office or local Office, would a member of the Department 
seek to advise a taxpayer or a practitioner on the arrangement of a person’s own affairs: that 
must remain the responsibility of his professional advisers. Still less of course could we advise in 
the area of tax planning. 
Where guidance is sought, the enquirer will doubtless bear in mind the principles set out by 
Bingham LJ in the MFK case. In addition to providing details such as the tax district and the 
reference, the enquirer should bear in mind that if he wishes to rely on Revenue guidance he 
must: 
(a) put all his cards face upwards on the table; 
(b) indicate the guidance sought; 
(c) make it plain that it is fully considered guidance that is being sought; and 
(d) indicate the use which it is intended to make of the guidance, and in particular whether he 
proposes to tell others of it. 
Where guidance is given it should not be relied on to the extent of any qualification it contains. 
Moreover the actual application of the law will depend on the precise way in which the 
transaction is carried out and of course on the precise terms of the law at the time. 
There may occasionally be cases, in particular where a representative body would find it helpful 
to be given an informal view of the interpretation of new legislation, where it would be 
appropriate for a reply to be given on an explicitly non-binding basis. Such cases will of course 
be quite different from Statements of Practice on the one hand or the more formal guidance with 
which this letter is otherwise concerned. 
I hope you will find this letter helpful. As you know, the Revenue have for a long time—as 
confirmed by the Taxpayer’s Charter—been anxious to help taxpayers know their rights as well 
as their obligations. It was welcome that in the MFK case the Court did not dissent from our 
view that we should do so where possible, subject to the clear rules which Bingham LJ 
enunciated as necessary if advice is sought on which the Revenue is to be bound. Even with the 
welcome reduction in the loss of fully trained inspectors to the professions and to industry, there 
remain limits on what we can do, but within these limits we shall continue to develop our 
services to the public. 
I should have no objection to your circulating this letter to your members if you so wish. 
Yours sincerely, L J H Beighton, Director General 


Press releases ete—ICAEW 11-4-91 (Memorandum TR 830: Inland Revenue—technical guidance). See below. 


21 November 1990. Inland Revenue 


Independent taxation—capital gains tax on jointly owned assets 
In order to remove any uncertainty about the capital gains tax treatment of assets owned jointly 
by a husband and wife, the Revenue have today issued the following clarification. 


Under independent taxation, husbands and wives are charged to capital gains tax independently. 
Where a married couple hold an asset in their joint names, any gain is apportioned between the 
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husband and wife in accordance with their respective beneficial interests in the asset at the time 
of disposal. So if the husband owns 70% of the asset, and the wife 30%, the husband is 
chargeable on 70% of the gain, and the wife on 30%. 


Where it is clear that there is a particular split of ownership between husband and wife, gains 
should be reported to the Revenue on that basis. A couple may for instance have agreed that one 
partner is merely a nominee and has no beneficial interest in the asset; and where land and 
buildings are jointly owned, there may be a legal agreement between the partners about their 
respective rights. 


Where the split of ownership is not clearcut (as will often be the case with investments such as 
shares and securities) the Revenue will normally accept that the couple hold the asset in equal 
parts. 

The capital gains tax treatment of jointly held assets will not necessarily be the same as the 
income tax treatment. For income tax, there is special treatment of the income from assets held 
in the names of a husband and wife who are living together. The law generally assumes that they 
are equally entitled to the income (even if in fact they are not) and so each is taxable on half of 
the income. However, where the assets and the rights to income from them are owned in the 
same unequal shares (including where one of the couples has complete ownership), the couple 
can, if they wish, declare to the Revenue that this is the case and be charged to income tax on the 
actual split of the income between them. Where a couple make such a declaration there is a 
presumption that the same split applies for capital gains tax purposes. 


22 November 1990. Inland Revenue 
Benefits in kind—employer provided living accommodation 


The Inland Revenue announced today a change in the way in which the taxable benefit of living 
accommodation provided by an employer for an employee is calculated in cases where employees 
are provided with more than one property. The change applies from 6 April 1989, 


Employees who have the benefit of free or cheap housing by virtue of their jobs are (subject to 
certain exemptions) taxed on the annual value of the property. An additional charge applies for 
accommodation costing more than £75,000, and hitherto employees provided with more than 
one property have been subject to the additional charge where the combined cost of the 
properties exceeded £75,000. The £75,000 threshold is now to be applied separately to each 
property so that a charge only arises in respect of properties which individually cost more than 
£75,000. 


Where they can identify taxpayers affected by the change, tax offices will invite claims for 
repayment and adjust PAYE codings for 1990-91. 


However, tax offices may not always be able to identify these cases, or to identify them quickly. 
Taxpayers who believe they are affected by the change should therefore contact their tax office, 
giving their name and address, tax reference, national insurance number and the name and 
address of their employer. 


NOTES 


1 TA 1988 s 145 charges the benefit of living accommodation sravlided by an capes The 
measure of the benefit is the annual value of the property occupied, less any rent paid by the 
employee. The annual value is generally taken as the property’s gross annual value for rating 
purposes. 


2 TA 1988 s 146 imposes an additional charge in respect of accommodation which cost (with 
expenditure on improvements before the year of assessment) more than £75,000. The “official 
rate” of interest (15-5% from 6 November 1990) is applied to the amount by which that cost or, 
in certain circumstances market value, exceeds £75,000. 


3 The new practice of applying the £75,000 threshold to each property separately follows oe 
advice received by the Revenue. 


4 Assessments made from now on for 1988-89 and subsequent years will be on the basis of the 
new understanding of the law. For 1988-89 and 1989-90 a repayment of tax already paid-may be 
due under the “error or mistake” provisions in TMA 1970 s 33: These provide for relief to be 

claimed where, by reason of an error or mistake in a return, there is. an overcharge.to tax in an 
assessment which is final. But no relief is due where the return was made on the basis of the 
practice generally prevailing at the time the return was made. Relief is thus available for 1988-89, 
because returns for that year will not normally have been made until after 5 April 1989 the date 
after which the change of practice applies. No relief will be due for 158485 to 1987-88 if 
returns for these years were made before 6 April 1989. ipeboe: nab: 

6 require 


5 Where no assessment has been made for 1987-88 or earlier years, TA 1988 s hehe any 
assessment made now to be on the basis of the practice generally prevailing at 5Ap 1 1989-that 
is on the old practice. But in some exceptional circumstances the new practice - apply for 
years before 1988-89, eg where an appeal remains open against a 1984-85 wena or 

before 6 April 1986 or a 1985-86 assessment made before 6 April 1987, and'so on.) 5) 
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19 December 1990. Inland Revenue 
New trust deeds—change of practice 


The Inland Revenue have decided to change the way in which they handle new trusts for income 
tax and capital gains tax. From 6 April 1991 tax offices will in general no longer ask, as they do 
at present, for a copy of every new trust document. Instead they will rely on the information 
shown by trustees, settlors and beneficiaries in their annual tax returns or repayment claims. 
The Inland Revenue will seek further information only where necessary, and only exceptionally 
will they ask to see trust deeds, wills or other documents. That may happen if, for example, an 
inspector is not satisfied with a tax return or repayment claim, or if the taxpayer is unsure of the 
effect of the document and the issue cannot be resolved in some other way. 

When a new trust is created, trustees will be sent a form which asks them to give some basic 
factual information about the identities of the trustees and settlor and whether the trustees have 
power to accumulate income or to distribute it at their discretion. 

The change of practice is concerned only with ordinary family trusts where the documents are 
currently sent to local tax offices. It does not affect any arrangements for special types of trust 
such as unit trusts, charitable trusts and employee trusts. Nor does it alter the examination of 
deeds for inheritance tax purposes by the capital taxes offices. 


NOTES 

1 At present the Inland Revenue examine every new trust document and consider its validity 
under general law as well as its tax consequences. This examination is normally made by the 
specialist claims branches in Bootle and Edinburgh. There may then be correspondence with the 
trustees or their professional advisers. Trustees are also asked to inform their tax offices of any 
later supplementary deeds, so that they can be examined in a similar way. 

2 This practice is being changed for a number of reasons. It began at a time when the Inland 
Revenue considered every business account and tax return in detail. Tax offices have, however, 
generally moved away from the detailed examination of every case so the practice is no longer 
consistent with the treatment of other taxpayers. It places unnecessary burdens on trustees and 
does not make the most efficient use of the Inland Revenue’s resources. And it can lead to delays 
in the repayment of income tax to beneficiaries. 

3 The new procedure should generally be simpler and involve less work for both trustees and the 
Inland Revenue. 


16 January 1991. Ministry of Agriculture, Fisheries and Food 


Simpler tax arrangements for seasonal work by overseas farm stu- 
dents 


The Inland Revenue have simplified tax arrangements for overseas students coming to the UK to 
work in one of the six Home Office approved Seasonal Agricultural Workers’ Schemes. In future 
these students, who in general are not liable for tax, will not have to pay income tax at source 
and recover it later. In a letter to the National Farmers Union, Baroness Trumpington, Minister 
of State at the Ministry of Agriculture, Fisheries and Food, welcomed the simplification of the 
new arrangements which will benefit farmers, growers and students. 

Overseas students will be supplied with a form P38(S) by the scheme operator, which should be 
completed and handed to the farmer employing them. Receipts of the P38(S), which the farmer 
should retain, will enable the farmer to pay students without deducting tax. If students change 
employers during their stay, they will need to apply to the scheme for a second P38(S) to enable 
subsequent employers to pay them without deducting income tax. 

This procedure only covers PAYE. The normal rules for deducting NICs will still apply. 


NOTES 

1 Form P38(S) is available from the Inland Revenue. 

3 In 1990, 4,000 students, mainly from Eastern Europe took part in the Home Office approved 
Seasonal Agricultural Workers’ Scheme. 


I] April 1991. ICAEW 


Memorandum TR 830: Inland Revenue—technical guidance 


TR 818 issued in October 1990 set out the text of a letter dated 18 October 1990 from the Inland 
Revenue regarding their practice in responding to requests for information or guidance. 


The following sets out extracts from subsequent correspondence clarifying certain aspects of this 
practice ob, 46! (2 Gigaven, jo! mth ebul 
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EXTRACT OF A LETTER FROM THE INSTITUTE TO THE INLAND REVENUE 


Committee members and others have questioned the extent to which, in practice, there will 
continue to be some limitation on the guidance available. Perhaps I can explain this by an 
analysis of the new arrangements as I understand them. 


Barry Pollard’s letter of 26 April 1986 [see Simon's Tax Intelligence 1986, p 407] said “our 
Technical Division will, as regards enquiries from tax practitioners, in future be able to respond 
only to those involving recent legislation and changes in practice”. 


Your letter refers to “requests for guidance on the Revenue’s interpretation of ...recent legis- 
lation, Statements of Practice and other published information, but also in cases where there 1s a 
major public interest in developments in an industry or in the financial sector but where the 
operation of the law is uncertain”. It goes on to refer to the continuing practice to be adopted by 
local inspectors as regards particular cases and states that neither Head Office nor local 
inspectors will advise on the arrangement of a person’s own affairs. 


Finally, the letter refers to the need to have regard to the principles set out by Bingham LJ [ in 
the case of R v IRC, ex parte MFK Underwriting Agencies Ltd and related applications, [1989] 
STC 873] and sets out the information which the enquirer must make available. 


Our first concern is that the first part of your letter quoted above (up.to “published 
information”) effectively restates the area in which Barry Pollard said that guidance would be 
continued: the second part (“but also ...uncertain”) represents the relaxation now made. This 
second part is, however, limited to those areas in which there is a “major public interest” in-an 
industry or in the financial sector. On reconsideration, we have difficulty in seeing precisely what 
you have in mind here, and in particular whether this will in fact represent a meaningful 
extension to the assistance the Revenue currently gives. We should appreciate your comments. 


Our second area of concern is the extent to which the pre-1986 practice is further limited by the 
need to have regard to the “Bingham principles” if the enquirer wishes to rely on the Revenue 
guidance (which will naturally always be the case). We do not dissent from conditions (a) to (d) 
(which I think are intended to summarise these principles as set out in the judgment [see [1989] 
STC 873 at p 892 f ]), but the need to give the tax district and reference seems to make it clear 
that all enquiries are limited to specific cases rather than points of general application, even if 
they are of “major public interest”. 


There is, of course, what appears to be a relaxation in the paragraph towards the end of your 
letter which states “There may occasionally be cases ...is otherwise concerned”. It seems that in 
such cases, as implied in the last sentence, the information outlined above would not be required, 
since the response is to be informal and non-binding. This seems to be more in the nature of the 
pre-1986 practice, although it appears to be confined to an interpretation of new legislation with 
the exception that it is limited to views sought by representative bodies, although we are not 
aware that there has been any reluctance by the Revenue in this respect since 1986. 


It is, incidentally, not clear whether “new legislation” means the most recent Finance Act or 
whether it extends to earlier, but recent, legislation, and whether the paragraph is intended to 
apply only infrequently as implied by the words “There may occasionally be cases ...” 


I would agree that guidance of this kind should not be regarded as tantamount to legislation, or 
even a Statement of Practice, and it may seem inappropriate to subject it to the above analysis, 
but it is a matter of considerable importance to our members. 


EXTRACT OF A REPLY FROM THE INLAND REVENUE 


I have delayed my response to your letter of 8 January until I could obtain comments from my 
colleagues on their expertise so far in handling enquiries for guidance since my letter to you (and 
the other representative bodies) of 24 October. I am glad to say that they reported little difficulty 
so far. In one respect their responses were varied as I had expected. As I said in my letter, we had 
found that some parts of Head Office had found it possible to give guidance on a less restrictive 
basis than Barry Pollard had foreshadowed in April 1986. So while in many areas the practice set 
out in my letter has led to an extension of the types of case in which guidance has been given, in 
other areas it has led to little change. But what it does mean is first, that there should now be a 
consistent approach across Head Office, and second that practitioners and their representative 
bodies should know what the position is. 


I find it difficult to explain what I meant by “a major public interest in developments in an 
industry or in the financial sector” without repeating those words: broadly, however, while I 
would expect it to exclude most transactions which any company was contemplating, I would 
expect it to include an industrial or financial development likely to be of importance to the 
country generally, going well beyond the circumstances of the particular company in question; | 
in appropriate circumstances it might cover matters such as developments in the oil industry | 
with consequences for the development of the North Sea; novel and major engineering projects; 
the application of the capital allowances legislation to projects involving leading-edge tech-— 
nology; and of course major issues arising from Government policy. But of course in any 
individual case the interpretation of my letter must be left to the individual who is responsible | 
for handling the matter: it is, I think, self evident that not every transaction in the area covered 
by this list would be likely to be of major public interest, but equally nor would anything not 
listed above be necessarily excluded. And, as I made clear, we are not covering tax dodges, nor | 


' 
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are we setting out to offer an alternative service to that provided by your members in giving 
guidance (let alone advising) on matters which should be within their competence or that of 
their legal advisers. 


As to your second point, in the large majority of cases what practitioners want is guidance on 
our understanding of the application of the law in its relation to a specific case. To say anything 
in such circumstances without knowing which was the case involved would be rash to say the 
least. If we are going to go wider and give general guidance on certain types of transaction, then 
a Statement of Practice would probably be appropriate so that our view of the law would be 
available to every practitioner and not just to one who wrote and asked for it. When consultation 
seems appropriate there is of course a wide range of options between the extremes of formality 
and informality: as you say, these are matters which we are well used. to discussing with the 
representative bodies rather than with individual practitioners. 


yOn your final point I, would expect most enquiries from representative bodies to relate to the 
most recent Finance Act but if issues remain unclear there is no hard and fast rule which would 
prevent a view being expressed on earlier legislation. 


There is perhaps one point which I might mention myself while I am writing. That is that some 
of our people have found that quite a lot of their time is being taken up in dealing with these 
issues on the telephone. While in some cases practitioners (particularly those who are less used to 
our ways) may find it helpful to have a brief discussion on the telephone to find out how best to 
go about seeking a request for guidance, for the most part these are I think issues which can only 
be satisfactorily handled in writing. 


29 May 1991. Inland Revenue 
PAYE: casual harvest workers 


Following recent legal advice the Inland Revenue has reviewed its interpretation of an agreement 
with the National Farmers’ Union (NFU) about the application of Pay As You Earn (“PAYE”) 
to casual harvest workers. When deciding whether tax under PAYE should be deducted from a 
‘daily casual harvest worker’s pay farmers will no longer need to consider whether they expect to 
offer the worker further employment. 


DETAILS 

1 Under an agreement made in 1984 between the Inland Revenue, the then Department of 
Health and Social Security, the Ministry of Agriculture, Fisheries and Food and the NFU, 
PAYE need not be applied to wages paid to daily casual harvest workers. A daily casual is 
defined as a worker who is employed for a period not exceeding a day, whose employment ends 
that day with no agreement for further employment, and who is paid off in cash at the end of the 
day. 

2 The Inland Revenue has until now regarded the words “agreement for further employment” as 
including not only contractual arrangements but also cases where both the farmer and the 
employee expect there to be further employment. This view is reflected in Paragraph Cl of the 
Employer’s Further Guide to Pay As You Earn (P7 (1991)). 

3 Following recent legal advice the Inland Revenue will in future regard an agreement for further 
employment as existing only if there is a contract (not necessarily in writing) for further 
employment. This interpretation will also be applied to existing cases which have not been 
settled. 


NOTES 

1 The 1984 agreement recognised the special difficulties for farmers of applying PAYE to a large 
and changing group of casual harvest workers. But a farmer who under the agreement does not 
apply PAYE is required to tell the Inland Revenue after the end of the tax year about each 
individual employed and the amount paid, if it exceeds £100 in total for the year. This enables 
the Inland Revenue to collect income tax directly from the employee if he or she has sufficient 
income to be liable. 

2 The 1984 agreement also says that PAYE need not be applied to harvest workers who are not 
daily casuals but are taken on for two weeks or less (this concession can only be applied once a 
year for any particular worker by any one employer). 

3 The parties to the 1984 agreement intend to review its operation later this year. 


29 May 1991. The Law Society 


Inland Revenue information powers—TMA 1970 s 13 


Following discussions with the Society’s revenue law committee, the Inland Revenue have 
indicated that instructions on the following lines would be issued to inspectors of taxes 


919 SHd 


31 October 1991 Press Releases ete 11900 


concerning the issue of notices (under TMA 1970 s 13) requiring returns of information from 
persons in receipt of taxable income on another's behalf. 


“The form of return is the [form] 8-2 (new) which should usually be issued at the beginning 
of May. Inspectors:should be discriminating in their issue, however, and forms should not 
normally be sent to people who provide the information satisfactorily in another manner. 


A return should be obtained annually from each agent. But where a nil return’ has been 

received for two consecutive years, later returns need only be issued every five years until a 

return showing receipts is received. (In practice, inspectors may use their discretion to 

dispense with returns altogether if there does not seem any likelihood ‘of there being 

receipts.) saat 

If the records maintained by the agent do not suit completion of the form issued, then the 

inspector may agree to accept a substitute return which provides the required information. 

In practice, the return may be restricted to receipts of the following nature: ~ 

(a) those arising from sources chargeable under schedules a or d which have not suffered 
deduction of tax; 

(b) those exceeding £250 in the aggregate in respect of any one person or estate; 

(c) those which have not been included on any other return or repayment claim; 

(d) those received by an agent acting on behalf of an individual who is not domiciled in, or 
is a British subject not ordinarily resident in the UK. 

The return should not be issued to persons who are unlikely to be in receipt of sums falling 

within (a) to (d) above. For example, whilst solicitors may be sent a return, the form should 

not normally be issued to a solicitor whose practice is known to comprise little else than 

transfers and mortgages of small properties. Further, the form should not be issued for 

purposes for which it is not intended, for example, to obtain particulars of receipts of sums 

passing through solicitors’ hands under trading contracts of clients.” 


31 October 1991. Institute of Taxation 


Capital gains tax—replacement of business assets [TCGA 1992 
ss 152-158] . 


In May 1990 the Institute wrote to the Inland Revenue with a request that a review be instigated 
into the operation of [TCGA 1992 ss 152-158]. The Institute’s paper on the subject, which raised 
a number of policy and technical issues concerning these provisions, was published in the 
Institute’s magazine, Taxation Practitioner, in July 1990. Following further correspondence 
between the Institute and the Inland Revenue, The Institute is able to publish its understanding 
of the Inland Revenue’s view on a number of technical issues arising from these provisions. 


1 REINVESTMENT OF THE CONSIDERATION ) 


1.1 The Inland Revenue has indicated that in its view the wording of [TCGA 1992's 152(1)] 
which states that “if the consideration which a person obtains for the disposal of assets is 
applied by him in acquiring other assets” simply requires the taxpayer to reinvest an amount 
equal to the proceeds received. 
1.2 The Inland Revenue has also indicated that, following a review of its practice inthe area of 
time limits under [TCGA 1992 s 152(3)], it will in certain circumstances be prepared to extend 
the time limit beyond the statutory time limits. 
1.3 Previously where a taxpayer invested all the proceeds in a new qualifying asset within the 
statutory time limit but chose not to make a rollover relief claim, the Board regarded that asset 
as the replacement asset and so refused to extend the time limit to enable the taxpayer to rollover 
a gain into a new asset acquired outside the normal time limits, Ape, oA tae 
1.4 The Board will now be prepared to extend the time limit to allow a gain to be rolled over into 
a new asset acquired outside the statutory time limit provided certain conditions, are met. In 
particular, the taxpayer will need to satisfy,the Board that— 10> OF Seeaeee-beelc! Sit 
(a) he had a firm intention to acquire within the statutory time limit a qualifying-asset or 
qualifying assets of the kind later acquired and requested to be treated.as new assets (or the 
actual asset later acquired), non essaiete: K 
(b) he was prevented from doing so by reasonable cause (that is, as a result of something outside 


his control), and ., ici” aa | 
(c) he did in fact do so as soon as possible thereafter. OT Res ee vadusi { 
1.5 The Institute also sought clarification as to whether, in the Inland Revenue’s view, it is 
possible to claim rollover relief in the following circumstances— , ecuse 
(a) where a gain arises on a simple gift: W008 Wd OBA RRR DN RS 
(b) where an asset is appropriated from “capital” to “trading stock” within i CGA. 19 | 
s 161(1)]; PRA a) aE AS lal -iteis 


(c) where a company satisfies the consideration due on the acquisition of an asset by issuing 
_ shares to the vendor. eA conerient 30h° BS ORMA | 


_ 
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1.6 The Inland Revenue has confirmed that in its view gifts are within [TCGA 1992 s 152(10)}. 
Where the other conditions for rollover relief have been met, relief will be available based on the 
amount of the consideration deemed to have been received under other provisions of [TCGA 
1992]. The Inland Revenue does not, however, regard rollover relief as available where there is a 
deemed disposal and reacquisition of the same asset. However, the Inland Revenue sees no 
reason why in principle the relief should not be available where the consideration is satisfied by 
an issue of shares. 


2 ASSETS PROVIDED TO A FAMILY COMPANY 


2.1 [TCGA 1992's 157] deals with the case in which an individual disposes of assets used by his 

family company and reinvests the proceeds in replacement assets which will be used by the same 

family company. The Inland Revenue has confirmed that [TCGA 1992 s 157] requires both the 
y old and the new assets to be used by the family company. 


2.2 The Institute also drew attention to the fact that currently the relief is not available where the 
asset is used by a 100% subsidiary of a holding company since such a subsidiary cannot be a 
family company within the relevant definition of “family company” contained in [TCGA 1992 
Sch 6]. This is notwithstanding the fact that [TCGA 1992 s 175] operates to treat all trades 
carried on by a group of companies as a single trade. 


2.3 Commenting on this point the Inland Revenue has stated that although [TCGA.1992 s 175] 
treats all the trades carried on by a group of companies as a single trade, the section does not go 
as far as deeming all the trades to be carried on by a single company, The Inland Revenue’s view, 
therefore, is that relief may be available under [TCGA 1992 s 157] where the assets are used by 
two or more group companies and any one of those companies is the individual’s family 
company, but only in relation to the use of the assets by the family company and subject to the 
normal restrictions and conditions of relief. 

2.4 The Institute noted that the payment of rent by a family company to an individual will not 
preclude a claim under [TCGA 1992 s 157]. The Institute’s understanding was that this 
represented the Inland Revenue’s practice rather than an entitlement under the legislation. In 
addition, the Institute understood that in some cases inspectors would look for the payment of 
rent as evidence of occupation by the company. 

2.5 The Inland Revenue has indicated that in its view rollover relief may be claimed under 
{TCGA 1992 s 157] where rent is paid by a family company, not by concession but under the 
statute. As [TCGA 1992 s 157] is silent on the question of rent, it is not a relevant factor in 
deciding whether or not relief may be claimed. 


3 INTERACTION WITH [TCGA 1992 S 162] 


3.1 The Institute drew attention to the relationship of [TCGA 1992 ss 152 and 162]. It was 
concerned as to the availability of the relief under [s 152] where the taxpayer is also entitled to 
relief under [s 162] on incorporation of a business. The mandatory nature of the [s 162] relief 
might be thought to preclude a claim for relief under [s 152] where, for example, the taxpayer 
received shares on the incorporation of a business as a going concern and then, within the three 
year limit, also acquired assets which qualify under [s 155]. 

3.2 The Inland Revenue has stated that, although [TCGA 1992 s 162] is not subject to a claim 
procedure, in practice the Inland Revenue would not object if a taxpayer did not want [s 162] 
treatment. 


4 PROVISIONAL CLAIMS 


4.1 The Institute expressed its concern at the lack of statutory provision relating to provisional 
claims by taxpayers given the length of time (three years) within which the taxpayer is permitted 
to reinvest in qualifying assets. Experience has shown an apparent lack of consistency in the way 
in which inspectors deal with provisional claims. 

4.2 The Inland Revenue has stated that, so far as provisional claims to rollover relief are 
concerned, inspectors have a responsibility to assess gains at the normal time. Given the long 
interval that may occur between the time when the gain arises and the latest date on which a 
claim could be made, not to assess timeously could deprive the Inland Revenue of the interest on 
unpaid tax should a competent rollover claim not be made in the event. Furthermore, with the 
elapse of several years the gain may be overlooked entirely. 

4.3 However, once an assessment has been made, the taxpayer may apply for postponement of 
tax on production of satisfactory evidence of his intention to acquire a qualifying asset within 
the time limit. Where an inspector does not agree to the postponement, the taxpayer has the 
option of having his application heard by the commissioners. 


5 NEW TRADES 
5.1 The Institute had understood that it might be the Inland Revenue’s view that only the first 
new trade commenced after the cessation of the old trade could be regarded as the successor 
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trade for the purposes of [TCGA 1992 s 152(8)]. The Inland Revenue indicated that this was not 
so. It would generally have no difficulty in regarding a second or subsequent new trade as being 
carried on successively. 

5.2 This means rollover relief would be available where a gain arises from the old trade and new 
assets are acquired in the second or subsequent new trade, provided that the other conditions for 
the relief are met and the gaps between the old and new trades are within the limits in statement 
of practice SP8/81. 

The Institute is grateful to the Inland Revenue for the guidance that it has provided in relation to 
this topic. As with any such guidance, it represents the Inland Revenue’s view of the law, as 
currently formulated, and how it proposes to operate it. It is naturally open to any taxpayer to 
take a different view in particular circumstances and, where appropriate, to exercise his rights of 
appeal if agreement cannot be reached on the matter with the Inland Revenue. 

The Institute raised a number of other issues on rollover relief with the Inland Revenue where 
the Institute believes that some amendment of the legislation may be required. These have been 
noted by the Inland Revenue but are ultimately matters for Ministerial decision. The Institute 
will continue to press the case for change with the Government in this, as in other areas. 


NOTE 


Under [TCGA 1992 ss 152-157], a trader is entitled to claim that a capital gain arising on the | 
disposal of specified classes of business asset may be rolled over or deferred where the proceeds 
of disposal are reinvested in new assets of the specified classes within the relevant time limits. 


6 November 1991. ICAEW 
Memorandum TR 851: Taxation of ex gratia payments 


The Institute has published a memorandum containing further Inland Revenue guidance on the — 
tax treatment of ex gratia payments made to employees on termination of their employment. 
The first part of the memorandum repeats guidance set out in the Superannuation Funds Office 
Memorandum 111 following the issue of SP13/91. | 
The second part deals with the situation where a company car is transferred to an employee as 
part of an ex gratia severance package as follows. 

Where an employee or office holder receives a company car as part of an ex gratia severance 
package on retirement or removal from an office or employment, both the cash and the car fall 
within TA 1988 s 148. The car is “valuable consideration other than money” under s 148(3) and | 
its value is therefore aggregated with the cash payment when applying the £30,000 exemption in 

s 188(4). 

But TA 1988 s 148 applies only to payments which are not otherwise chargeable to tax, and there | 


are two circumstances in which lability could arise without the benefit of the £30,000 
exemption. 


First, the gift of a car would attract liability under TA 1988 s 19 where it was a reward for past | 
services even though the recipient may have no entitlement to receive it on termination of his 
office or employment. The criteria for determining whether a s 19 charge arises on the value of 
such a gift would follow long established Schedule E principles and would be identical to those 
applicable to a cash payment made in similar circumstances. 


Second, the gift of a car would attract liability under TA 1988 s 596A where it was received 
under a non-approved retirement benefits scheme set up to provide “relevant benefits”. The 
criteria set out above for determining whether ex gratia payments constitute “relevant benefits” 
would also be used to determine whether s 596A should apply to the gift of a car. 


18 November 1991. Inland Revenue 


Capital gains tax valuations of unquoted shares at 31 March 1982— 
new arrangements at the Shares Valuation Division . 


The Inland Revenue Shares Valuation Division (SVD) announced today new arrangements in 
relation to valuations of unquoted shares for capital gains tax purposes at 31 March 1982. These 
are frequently needed so that capital gains tax computations.can take account of indexation and ' 
the rebasing of capital gains tax to 1982. St hc, 
In future, where 31 March 1982 values are needed and shareholders with similar holdings agree, 
SVD will begin valuation negotiations in advance of a formal request to do so from the tax | 
office. 2 STRAT WAN | 
This responds to suggestions that have been made to SVD. It should mean that valuations, | 
typically involving a number of minority shareholders, can be started sooner by SVD. Taxpayers 
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will be able to approach SVD before making their tax returns or before their tax offices have 
pies eine = assistance. This will have advantages for taxpayers, practitioners and the Inland 
evenue alike. 


DETAILS 


1 The function of SVD is to provide a valuation service for other parts of the Inland Revenue. 
At present it undertakes valuations of shares in unquoted companies only when asked to do so 
by other Inland Revenue offices. In the case of capital gains tax, valuation requests will normally 
come from a tax office. 


2 However, SVD is sometimes asked by taxpayers, before a formal request has been received 
from the tax office, to agree a valuation of shares in a company at 31 March 1982. Often, the 
,valuation is of a minority shareholding in circumstances where it is apparent that valuations of 
similar holdings held by a number of shareholders have become necessary—for instance, 
following a takeover of the company. 


3 In the following circumstances SVD, on application from taxpayers or a practitioner acting on 
their behalf, will begin valuation negotiations in advance of a formal request from a tax office. 
The intention is to arrive at an agreement of the value of all similar minority holdings of shares 
in the company as at 31 March 1982. 


4 The circumstances are that: 


— the request concerns the valuations of unquoted shares at 31 March 1982 for capital gains 
tax purposes; 

— valuations are required for a number of shareholders; 

— all shareholders with similar holdings requiring valuation at 31 March 1982 are prepared to 
be bound by the value agreed; 

~ $VD is provided with a full list of the company’s shareholders and the size of their 
shareholdings at both 31 March 1982 and the date of disposal together with, if available, 
details of the tax offices involved. 

5 Shareholders will still need to make a return to their own tax office of the gain which gives rise 

to the need for a valuation of their holdings at 31 March 1982. They should mention when doing 

so that valuations are being negotiated or, as the case may be, have been agreed with SVD. 

6 Applications for the commencement of valuation proceedings in these circumstances and for 

further details of the arrangement should be made to Inland Revenue, Shares Valuation 

Division, Fitz Roy House, PO Box 46, Castle Meadow Road, Nottingham NG2 IBD. 

Or in the case of companies incorporated in Scotland to Inland Revenue, Shares Valuation 

Division, Mulberry House, 16 Picardy Place, Edinburgh EH1 3NB. 

7 All telephone enquiries about the arrangements can be made to SVD Information Room on 

0115 974 2222. Correspondence should be headed “Application for advance negotiations of 

values at 31 March 1982”. 


19 December 199]. Country Landowners Association 


Share farming 


The Inland Revenue have concluded that both parties in a share farming agreement may now be 
considered to be carrying on a farming business as far as taxation is concerned. 

In August 1991 the Inland Revenue suggested that a landowner involved in a share farming 
agreement would not normally be regarded as a farmer for tax purposes. But following further 
consideration the Inland Revenue have now agreed that the landowner in an agreement based 
upon the Country Landowners Association model may be regarded as a trading farmer, 
provided he takes an active part in the share farming venture, at least to the extent of concerning 
himself with details of farming policy and exercising his right to enter onto his land for some 
material purpose, even if only for the purposes of inspection and policy-making. 

The Country Landowners Association expects to be able to issue a statement on the detailed tax 
arrangements for share farming in the near future. 


NOTE 

In August 1991, the Inland Revenue informed the Country Landowners Association that, 
contrary to an earlier-expressed opinion, a landowner involved in a share farming agreement 
would not normally be regarded as a farmer for tax purposes. Consequently, the landowner 
would not normally qualify for roll-over or retirement relief on any capital gains tax liability. 
The Country Landowners Association, as an interim measure, advised its members not to enter 
into new share farming agreements because the fiscal penalties were too severe. The latest Inland 
Revenue opinion follows lengthy discussions with the Association’s tax department. 
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29 January 1992. Law Society 


Overseas retirement benefits 


On 8 October 1991 the Revenue published new and revised extra-statutory concessions relating 
to pension schemes for service overseas. 

The Revenue is now reported to have confirmed to the Law Society’s Revenue Law Committee 
that lump sums paid under foreign pension schemes which would be chargeable to income tax 
under TA 1988 s 596A (as a benefit provided under a non-approved scheme) but for the 
operation of the revised concession A10, will not be treated as capital payments’ for the purposes 
of [TCGA 1992 s 87] (gains of non-resident settlements). 

Further, if the facts of a particular case show clearly that the pension scheme is part of the 
normal arrangements for remunerating employees, the Revenue would not normally regard 
either the employer or the employees as a settlor or settlors for the purposes of [TCGA 1992 
§ 86, Sch 5] (non-resident settlements where the settlor has an interest). 


18 March 1992. Law Society 


Tax returns—signature under enduring powers of attorney 


The following letter from B Cleave, Solicitor of Inland Revenue amplifies SP/A13. 
“The Revenue’s general position on the signing of returns is that they must be signed by the 
taxpayer in person. That is considered to be the effect of TMA 1970 s 8 which displaces the 
common law rule that a person sufficiently signs a document if it is signed in his or her 
name and with his or her authority. | 
TMA 1970 5 8(1) enables an inspector, for the purposes of assessing a person to income tax, 
to require him or her by a notice given to him or her to make and deliver,a return to the 
inspector containing such information as may be required. in pursuance of the notice, This — 
is considered to put the burden of making the return personally on the taxpayer and TMA — 
1970 s 8(2) completes the picture by providing that every return made under the section is to 
include a declaration by the person making it to the effect that it is to the best of his or her 
knowledge correct and complete. ; 
So if the taxpayer is personally responsible for making the return, it follows that he or she 
must make the declaration required by s 8(2) personally. 
In practice ...there are circumstances in which it is impossible to comply with the strict | 
requirements of s 8. The circumstances in which the Revenue is, in principle, prepared to 
accept the signature of an attorney are those of physical inability to sign and mental 
incapacity. 
Where the reason given for signature by an attorney is the physical inability of the taxpayer 
to sign, inspectors will accept a return signed by an attorney acting under a general or an 
enduring power, provided the attorney confirms that he or she has full knowledge of the 
taxpayer’s affairs. 
On the first occasion that he or she receives a return signed by an attorney in any such case, 
the inspector will want to see the original power or a copy certified on every page to be a 
true and complete copy of the original. If an enduring power has been stamped by the — 
Court of Protection, the inspector will treat the case as one of mental incapacity. 
Where the reason given for signature by an attorney is the mental, incapacity of the 
taxpayer, the inspector will accept the return if the attorney was appointed under an 
enduring power and the power has been registered with the Court of Protection on the 
taxpayer becoming of unsound mind. cat IRN . 
Again, on the first occasion that a return signed by an attorney is received in. such a case, 
the inspector will need to see the power or copy bearing the stamp of the Court of 
Protection, In the case of mental incapacity, the inspector will also accept a return signed b 
a receiver or committee appointed by the Court of Protection on sight of the court order,” 


18 March 1992, Law Society i de iol ; hard 
Valuation of agricultural tenancies 


The following is an agreed summary of a meeting between representatives of the Law Society of ' 
England and Wales, the Law Society of Scotland and the Inland Revenue held on 3 February 
1992 to discuss the specific issue of valuation of agricultural tenancies. 0) tn 
For the purposes of the meeting there was a common acceptance by both Law Societies and the | 
Inland Revenue (including the Valuation Office Agency) that under the existing law, : the | 
principles of Crossman, [[1937] AC 26; [1936] 1 All ER 762] apply in general to valuation 
exercises Where an asset is subject to restrictions on its disposition, gic nh ee hemet | 
In valuing an agricultural tenancy, there are several special factors which need to be considered: , 
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— the benefits attaching to the tenancy, eg residential accommodation, rights of compensation 
for disturbance, waygoing (Scotland), dilapidations claims, improvements, manurial rights, 
and the fact that the rent might currently be less than the market rent; 

~ the principle that there should be no automatic presumption that the value of a tenancy 
could be arrived at by a method based upon a standard percentage of the vacant possession 
premium or value; 

— the consideration of who might be in the hypothetical market for the tenancy; and 

— the weight to attach to the various factors relevant in valuing the tenancy, which would be a 
matter of fact and for negotiation in each case. 


In principle it appeared that there was only one area of dispute between the two sides, namely 
had the Revenue been correct to use as a starting point for valuing tenancies a percentage of the 
vacant possession value of the land or the vacant possession premium? It was very difficult for 
the Revenue to depart from this position since it obviously had a responsibility to both the 
/Exchequer and the government. If it started from a point which was lower than the final value 
which might be agreed upon, it would be open to the criticism that it had not carried out its duty 
properly. 

It was open to the taxpayer to adduce evidence at an early stage if the character of the landlord 
was to be a factor in determining the value, namely that there was evidence that the landlord was 
likely to make a bid for vacant possession of the land, or not, as the case might be. If the issue 
had arisen, for example, on the death of a tenant farmer within seven years of transferring his 
tenancy, such evidence could be submitted at the same time as the accounts for the estate were 
sent in. The Revenue would then be on notice from the outset that the question of a bid by the 
landlord was a matter that the taxpayer believed was not a factor to take into account. 


The Law Societies agreed that if taxpayers were given an opportunity to adduce such evidence, 
this would resolve many difficulties. However, there was the practical problem of a sizeable 
backlog of cases, where it had been impossible to agree a value for transfers which had taken 
place several years ago and it would clearly not be viable to take advantage of the opportunity to 
adduce evidence “at any early stage”. For cases which were open and where it was still possible 
to adduce evidence as to the landlord’s intention, would the Revenue consider such evidence if 
now submitted and give due weight to it as a factor? 

Mr Cayley [for the Inland Revenue] said that he would have no objection in principle to this. 
However, he emphasised that by agreeing to give due weight to evidence of a landlord’s 
intention, the Revenue would be unable to guarantee that it would always modify its approach to 
the valuation. The Law Societies understood this. 


Cross reference—See TCGA 1992 s 272 (Valuation: general). 


31 March 1992. Lloyd's of-London Market Bulletin 
Guidance on the tax treatment of Lloyd’s underwriters’ compensation 


Many Names are currently engaged in actions for compensation and damages for losses and 
some of these actions have already been settled by the payment of compensation. The taxation 
consequences for individual Names are dealt with by Leeds (Underwriters Unit). The Inland 
Revenue has written providing general guidance on the approach it will adopt in dealing with 
compensation receipts and this is reproduced below. 


CHARACTER OF RECEIPT 


The Revenue’s view is that where a member receives a payment of compensation in settlement of 
a claim for damages in respect of a loss suffered in his underwriting business, the payment 
should be regarded as a receipt of the business. It should therefore be included as a trading 
receipt in computing the profit or loss of the underwriting trade. We think there is ample 
guidance from tax cases to support this view, including Gray v Lord Penrhyn (1937) 21 TC 252 
and most recently, Donald Fisher (Ealing) Ltd v Spencer [1989] STC 256. 


CAPITAL SUM 


Some members may contend that the compensation is a capital sum derived from an asset, the 
right of action, and claim that it is exempt from capital gains tax by virtue of Extra-statutory 
concession D33. They may base this claim on the fact that the offer of compensation usually 
requires the member to waive or discontinue any rights of action. The Revenue does not accept 
this contention. “Capital sum” [TCGA 1992 s 22] is defined in s 22(3) as “any money or money's 
worth which is not excluded from the consideration taken into account in the computation [of 


the gain]”. ii) 

[TCGA 1992 s 37(1) excludes consideration forming part of trading profits from the capital 
gains disposal proceeds.] 
It follows that the first question to be asked is whether the compensation is a receipt of the trade 
which falls to be taken into account in computing the profits or losses of the trade. If it is, and 
the Revenue says it is, the question of capital gains tax does not arise. 
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DISCLOSURE 


If the compensation falls to be regarded as a receipt of a syndicate which has not closed when it 
is received or entitlement to it becomes established, it should be included in the managing agent’s 
return of the syndicate’s profit or loss. The member is required to disclose any compensation 
received which has not otherwise been disclosed; failure to do so may render him liable to 
penalties. 


UNDERWRITING YEAR 


The underwriting year to which a compensation receipt should be attributed is regarded as a 
question of fact. One cannot therefore lay down a universal rule, but it appears that a receipt is 
unlikely to fall to be included for any underwriting year before that in which entitlement to it 
may be said to have become firmly established. It follows that the vigour with which a claim is 
resisted is a relevant factor, and where a claim is contested almost to the point of settlement, one 
would expect the compensation to be included as a receipt of the underwriting year in which 
settlement is reached. 


YEAR OF ASSESSMENT 


There appear to be various possibilities here, depending on the circumstances of the recipient. 


Continuing member of Lloyd's: if the compensation relates to a syndicate which has closed, it 
should be included as a receipt of the year of assessment corresponding to the underwriting year 
of which it is a receipt. If the compensation is a receipt of a syndicate which is running off, it is 
carried back two years under SI 1974/896 reg 7. If it is not a syndicate receipt but a personal 
receipt of the individual member, it should be assessed in the year of assessment corresponding 
to the underwriting year for which it is a receipt. 


Members who have ceased underwriting before receipt: a member is regarded as continuing to 
trade as long as he is a member of at least one syndicate which has not closed. If he is not a 
member of such a syndicate, and has resigned from Lloyd’s, the compensation will be liable to 
income tax under Case VI by virtue of TA 1988 s 103(2), for the year of assessment in which it 
is received. If it is received within six years of the discontinuance, the former member may elect 
under TA 1988 s 108 to have it treated as if it were received on the date on which trading ceased. 


Deceased members: the compensation will be assessable under Case VI by virtue of s 103(2). The 
election referred to above is available, where the compensation is received within six years of 
discontinuance. 


Legal fees: legal fees incurred in connection with an action are likely to be deducted for tax 
purposes, where there is a continuing source. Where the source has ceased, they may be allowed 
against post-cessation receipts in accordance with TA 1988 s 105. 


Whilst the above provides general guidance on the position, each case will be reviewed separately 
and settled on its own merits. However, there are some important points which Names and their 
accountants should be aware of. Names must notify the Inland Revenue of all sums that they — 
receive by way of compensation following actions for damages. This holds true even where relief 
is sought under Extra-statutory concession D33—before relief under the concession can be 
granted, the Inland Revenue has to be aware of the full facts. Where tax is lost because of a 
failure to notify the Inland Revenue of a compensation receipt, then the Name concerned may 
be liable to interest and penalties. 


If a member receiving compensation has to refund a previous stop loss recovery to his or her 
insurers, the Inland Revenue should be informed of the full amount of the compensation due 
together with the amount of the refund to the stop loss insurers. 


16 June 1992. ICAEW Tax 13/92 (extract) 
Offsetting overpayments against underpayments 


Inland Revenue procedural matters: note of a meeting in March 1992 between representatives of 
the Inland Revenue and the Faculty of Taxation of the ICAEW (extract). ' 


26 The Revenue said that the general policy is to set off overpayments in a way that is most | 


advantageous to the taxpayer. However, the interest rules themselves are laid down in the statute 
and have to be followed. . 


27 When a payment is received the collector will allocate it to the taxpayer's best advantage at 


that time. Normally the taxpayer specifies the liabilities which a particular payment is to meet, 
and the collector must comply with any such allocation. (sa) trevhite 


28 The Revenue explained the policy governing whether overpayments were reallocated against 
underpayments, and the order of set off which would be applied. (The details are set out in 
Appendix A). i one | i 


teh Jo Die 
29 The Revenue explained the interest consequences where overpaid tax was set against | 
underpayments, and illustrated the position graphically. (Appendix B gives the explanations and 
illustrations for that and also for the situations where tax is initially held in suspense and where - 
tax is met by certificates of tax deposit.) n ovmerousisaiitived | 


Mi 


: 
) 
| 
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30 Regarding the position where technical issues take a long time to resolve, the Revenue said 
that: the taxpayer can choose when to pay any liability which is in dispute: the consequences of 
delayed payment are clearly stated; the Revenue cannot predict how any disputed issues will be 
resolved; and the taxpayer has the use of any money which is retained and paid later. 


APPENDIX A: REALLOCATION OF OVERPAYMENTS 
AGAINST UNDERPAYMENTS 


Policy 

The collector will automatically reallocate overpayments as follows: 

{a) to any charge which is overdue; 

(b) from a Schedule D first instalment to a Schedule D second instalment if it is after 1 June; 

(c) from a Schedule D first instalment to a Schedule D second instalment prior to | June if the 
amount which could be reallocated is less than £1,000. 

Reallocations will not be made automatically if the taxpayer has asked for them not to be. 

However, if there is an overdue charge against which the overpayment could be set, then the 

collector will suggest to the taxpayer that the overpayment be reallocated, and will go ahead 

unless it is confirmed that the money should not be reallocated. 


Order 


The general policy is that overpayments should be set off in the way which is most advantageous 
to the taxpayer. 


The order for Schedule D payments is as follows: 


Payment before 2nd instalment date Payment after 2nd instalment date 
Tax Ist instalment collectible Tax Ist instalment collectible 
NIC Ist instalment collectible Tax 2nd instalment collectible 
Tax 2nd instalment collectible NIC Ist instalment collectible 
NIC 2nd instalment collectible NIC 2nd instalment collectible 
Tax Ist instalment postponed Tax Ist instalment postponed 
NIC Ist instalment postponed Tax 2nd instalment postponed 
Tax 2nd instalment postponed NIC Ist instalment postponed 
NIC 2nd instalment postponed NIC 2nd instalment postponed 


If a payment relates to a particular instalment, the above table applies with all references to the 
other instalment removed. 


APPENDIX B: INTEREST CONSEQUENCES OF REALLOCATIONS 


Tax paid against assessments 

The set-off is done in a way which gives the same result as if the overpaid tax had been repaid 
and then paid back against the other liability. In other words supplement will run from the 
relevant date of the original payment up to the set-off date, and late payment interest will run 
from the reckonable date of the underpaid charge up to the date of set-off. Diagrams (a) and (b) 
below illustrate the position graphically. 


Payments held in suspense 
Unallocated payments are held in a suspense account. 


When the appropriate charge has been identified, the money is allocated to that charge and 
treated just as if it had been allocated on the original date of payment. If that date was before 
the reckonable date for the receiving charge, then no late payment interest will arise on that 
amount. See (c) and (d) below. 


Certificates of tax deposit (CTDs) 


If a CTD was purchased before the reckonable date for a charge against which it is set, then no 
late payment interest will be charged on the amount of CTD set-off. The amount available for 
set-off will in fact be the amount of the CTD purchased together with interest added from the 
purchase date up to the reckonable date for the charge it is used to satisfy. See (e) below. 


Interest illustrations 
These are graphical representations with time plotted across the page from left to right. 


In each example the upper line represents the source of a set-off payment. The lower line 
represents a liability which is met by set-off. The vertical line at the right represents the set-off. 
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Key Rel. D ‘Relevant date for repayment supplement 
Reck. D Reckonable date for late-payment interest 


Period over which no interest is added/charged 
Period over which interest is added/charged 


(a) Tax Paid Rel. D 


(b) Tax Paid Rel, D 


(c) Paid (Suspense) 


(d) Paid (Suspense) 


(e) CTD bought clenol 


16 November 1992. ICAEW f 39 Tals SISO s rid 
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Taxation representations (miscellaneous matters) —1992 (TAX 1 15/92) 


OO | 


TERMINATION PAYMENTS £5) sianaaliaemliacesesiihest 
22 We are concerned at the uncertainty surrounding the tax. Tenet of ne atia ayn 
following the termination of a person’s employment that has been shee at Revenue 


Superannuation Funds Office Memorandum 111 and Statement of Practi 
13/91 was withdrawn in February 2007]. We suggest that there should be | aon ¥ 
the Revenue’ s views as to what is meant by a payment made in connectic | 

“retirement”. It is appreciated that each case must to an extent depend on its ee t aN rast 
clarification as to whether the Revenue would normally seek to contend that a 


in connection with an employee’s retirement in any of the following cireumstan 


(a) A person who has worked for the on for 20 de leaves at cat totale senor 
executive position in another company. ~ rd t9er et iotive leil 8 eimeesiqs | 


fi 
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(b) A ie employee leaves to take a senior executive position in another company at the 
age of 60. 

(c) A division of the company is sold and the 55 year old manager responsible for running it 
leaves to take a job with the purchaser. 

(d) A person in his 50’s has a heart attack and is advised by his doctor to leave and seek a less 
stressful position. 

(e) An employee aged 35 is involved in an accident and suffers disabilities that make him unable 
to continue with his job. 

(f) An employee aged 50 leaves to take a job nearer home to be able to nurse her aged parents. 


REVENUE RESPONSE 


yWe would not accept that the issue last year of SP 13/91 and Memorandum 111 has created 

uncertainty about the tax treatment of ex gratia payments made on the termination of a person’s 

employment. Whether, in a particular case, the termination of employment constitutes “retire- 
ment” must depend. on the facts of the case, as you acknowledge. So Iam afraid the statement of 
practice and memorandum could not lay down an exhaustive list of criteria which would define 

“retirement”. But we do believe they provide useful guidelines on our approach in this difficult 

area of the law. 

We can provide'some indication of how we would view each of the hypothetical scenarios you 

postulate though, again, with the caveat that actual cases would need to be decided on their own 

facts. All statutory references are to TA 1988. 

(a) A senior executive changing jobs at age 45, obviously as part of his or her normal working 
career, is not retirement. Any payment would fall within s 148. 

(b) This is a borderline case which would depend very much on the precise circumstances. But, 

' given the age, this might well be regarded as retirement, despite the new appointment. Any 
payment might well fall within s 596A. 

(c) The action of the employee does not look to be consistent with retirement but with 
maximising his. opportunities to continue working until normal retirement age. So any 
payment would fall within s 148. 

(d) The circumstances set out may well be viewed as retirement. But if the ex gratia payment 

made is purely consolation for the loss of health which results in the premature termination 

of employment, it would not be regarded as made in connection with retirement. So s 148 

would apply. 

As para 10 of SP 13/91 indicates, a lump sum paid on retirement solely by reason of 

disability from an accident is excluded from the definition of a “relevant benefit” in s 612. 

Section 148 would apply. 

(f) This again is a borderline area. The example described probably would not be regarded as 
retirement bearing in mind the age of the employee, and the fact that she obtained further 
work. But the decision might well go the other way of the employee left to nurse a relative 
without seeking a further job, especially if she was nearer the normal retirement age for her 

job. 


— 


(e 


14 December 1992. ICAEW 
Guidance note—non-resident settlements (TAX 20/92) 


INTRODUCTION 


1 FA 1991 ss 83-92, Sch 16-18 introduced new rules for capital gains of certain offshore trusts. 
The relevant legislation is now in TCGA 1992 ss 80-98, Sch 5. 


2 In January 1992 the Inland Revenue invited various professional bodies to comment on a draft 
statement of practice explaining the practice to be followed in applying the new rules. Comments 
on the draft statement of practice were submitted by the Tax Faculty in February 1992 following 
which the statement of practice (SP5/92) and two new. extra-statutory concessions (D40 and 
D41) were issued in May 1992 [Revenue Press Release dated 21 May 1992]. 

3 This guidance note sets out the text of some of the correspondence between the Tax Faculty 
and the Inlaid Revenue in respect of the statement of practice in both draft and final form. 
Correspondence quoted has been confined to matters which have not been clarified in the 
statement of practice or the extra-statutory concessions and has been amended to refer to the 
final version of statement of practice SP5/92 and to TCGA 1992 a consolidating Act which 
came into force on 6 April 1992. 
4 The paragraphs! which follow are set out under the relevant headings and paragraph numbers 
in statement of practice SP5/92, The point made by the Tax Faculty is followed:»by the Inland 
Revenue responsen yw air 
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PARAGRAPHS IN THE STATEMENT OF PRACTICE 


IV Charge on the settlor: settlor’s right to repayment from the trustees 


Paragraph 8 


5 The reference in para 8 to “any companies in which they are participators” implies that TA 
1988 ss 660-694 could apply if a company can benefit from a trust if the settlor/settlor’s spouse 
has a small shareholding in the company. Is this intended? 


Revenue response: The reference to which you refer in para 8 is intended to imply that TA 1988 
ss 660-694 could be invoked in circumstances where a company in which the settlor or the 
settlor’s spouse has a small shareholding is a beneficiary of the trust. 


Paragraph 9 


6 As regards para 9, we note that a claim under IHTA 1984 s 3 (3) may arise if the settlor does 
not exercise his right of reimbursement. The drop in value in the settlor’s estate will occur when 
the right to reimbursement expires. We shall therefore be grateful for guidance as to when the 
right expires. 

Revenue response: The duration of the settlor’s right to reimbursement is governed by the general 
law Limitation Act, which prescribes a six-year limit (unless the settlor indicates to the trustees 
before the expiration of this period that he does not intend to exercise his right to rermburse- 
ment, at which point the right would expire). The six-year period would begin when the settlor 
pays the tax. 


V Charge on the settlor: trusts created before 19 March 1991 
(a) TCGA 1992 Sch 5 para 93): transactions entered into at arm’s length 
Paragraphs 13 to 15 


7 Paragraphs 13 to 15 deal with adjuster clauses so as to ensure that values are in accordance 
with what is finally agreed by the Revenue. It may not be appropriate in some circumstances for 
such a clause to deal only with the provision of compensating interest at a commercial rate but 
rather for there to be a provision for issued shares to be cancelled (eg in a situation where a 
company owned by the settlor has acquired shares in a company owned by an offshore trust on 
a share for share basis). 


Revenue response: The practice does not encompass situations to which you refer. It would, of 
course, be possible for the parties to the transaction to show that the transaction was carried out 
on arm’s length terms. 


(a) TCGA 1992 Sch 5 para 9 (3): loans made to settlements 
(i) Loans made before 19 March 1991 


Paragraph 19 


8 We seek confirmation that the words “directly or indirectly” in the first line of para 19 covers 
the position of a loan to an underlying company owned by the trustees. 


Revenue response. The phrase “directly or indirectly” would, inter alia, cover the case of a loan 
made to a company owned by the trustees. 


9 The extra-statutory concession does not deal with the case of a fixed term loan where the 
period expired after 18 March 1991 but repayment was not made immediately, and this may 
prove anomalous in a number of cases. There is very little difference between, on the one hand, 
a loan to trustees which, at 18 March 1991, was repayable on demand and, on the other, a loan 
which was then fixed term and which fell due shortly thereafter, but where repayment was not 
made immediately. In both cases, trustees would not have been capable of comprehending the 
full implications of TCGA 1992 Sch 5 para 9(3). We therefore remain of the view that there are - 
strong grounds for saying that the concessionary treatment should extend to fixed term loans 


aa have become repayable on demand loans at sometime between 18 March 1991 and 31 July — 


Revenue response: It is, in our experience, unusual for there to be a fixed-term loan to the trustees - 
on better than commercial terms. But where such loans were in existence at 19 March 1991 and > 
were not prepaid on a subsequent due date, the lender was effectively making a new repayable on 
demand loan. The extra-statutory concession is concerned only with repayable on demand loans 
which were entered into before the introduction of the legislation—on the basis that borrowers 
and lenders entering into such loans after that date were in a position to take the effects of the 
legislation fully into account. In those circumstances, it would in our view be inequitable to | 
extend the concession to fixed term loans which became repayable on demand loans after | 
19 March 1991, f o-sorsicatak onraiz | 


{ 
10 The Revenue accept in para 19 that a fixed period loan made before 19 March 1991 is 


generally to be treated as a provision of property in pursuance of a liability incurred before that — 
date, but they do not accept this for a demand loan or similar terms. It is difficult to see the logic 


11911 Press Releases etc 14 December 1992 


of this since a demand loan remains a liability unless and until it is called. There is nothing in the 
wording of TCGA 1992 Sch 5 para 9(3) to suggest that the failure to exercise a right constitutes 
the provision of property whether directly or indirectly. 

Revenue response: The Revenue considers that the failure to exercise a right is a direct or indirect 
provision of property within TCGA 1992 Sch 5 para 9(3). The continued provision of the loan 
on better than commercial terms after it could have been recalled and the “benefit” to the 
settlement terminated is clearly within the ambit of para 9(3). 

11 As the Revenue have hitherto strongly argued, there can be no such thing as past 
consideration if, as they now suggest, the terms of an interest-free demand loan be retrospec- 
tively amended. What is the status of the “interest” from the period 6 April 1991 to the date of 
variation? It cannot be interest and we hesitate to suggest that it is contractually enforceable. It 
presumably constitutes a distribution of trust assets to the lender. It is not income in his hands: 
As it therefore a capital payment? 

Revenue response: You will note that, as it was not possible to issue the statement before 6 April, 
this treatment has been reclassified as a concession, and the text has been expanded to spell out 
how payments made under an arrangement to make the terms of a demand loan fully 
commercial will be treated in the hands of the recipient. I trust that this answers your comments 
on the status of such amounts. Similarly, because it was not possible to issue the concession 
before the end of the last tax year, and because the deadline has been extended to 31 July 1992, 
we have had to give some further consideration to the possible effects of the treatment of such 
amounts. As a result, the concessionary treatment has been extended to disapply the provisions 
ee a ss 92-95, Sch 5 para 9 (6) when considering certain payments for the year ended 
5 Apri Ds 


12 Confirmation is sought that payment of “interest” or a sum in lieu of interest, will have no 
inheritance tax implications, and that there is no requirement for any inheritance tax return. 


‘Revenue response: We do not consider the payment of a sum in lieu of interest, such as that 
envisaged in concession D41, to have any inheritance tax implications. 


13 We would also like confirmation that such interest would qualify for a tax deduction where 
“real” interest would have been deductible, and that directors’ loan accounts in respect of 
companies underlying trusts would be subject to the same Inland Revenue practice as other 
loans. 


Revenue response. The treatment here will, of course, depend upon whether the sum is paid as 
interest, or as a sum in lieu of interest. Credit balances on director’s loan accounts with 
underlying companies will be subject to the same treatment as other loans unless, exceptionally, 
paras 16 and 17 of the redrafted statement apply. 


14 Further clarification is sought on five points with regard to the income tax implications of the 

payment of “interest”’— _ 

(a) This paragraph states that “the treatment here will, of course, depend upon whether the sum 
is paid as interest, or as a sum in lieu of interest”. In the circumstances envisaged, there will 
necessarily have been a loan outstanding at 18 March 1991 which was either interest free, or 
bearing interest at less than a full rate. Any payment by the trustees to “make good” the 
interest must therefore be a payment in lieu of interest. We shall be grateful for confirmation 
that such payments will qualify for deduction for income tax purposes in determining the 
amount of income due to a life tenant, and for other income tax purposes (for example TA 
1988 ss 660-694, 739, 740). 

(b) Can the Revenue confirm that where a payment in lieu of interest is made to a lender, who is 
not a beneficiary, the amount paid will be treated as a capital payment. 

(c) The final paragraph of the extra-statutory concession refers to the circumstances where an 
agreement to pay interest has been entered into by trustees before 6 April 1992 “or in respect 
of periods after 5 April 1992”. We shall be grateful to have confirmation that the words in 
parenthesis are intended to refer to interest payable in respect of any period subsequent to 
the date of the agreement. 

(d) If the lender is the settlor, or the settlor’s spouse, confirmation is requested that payment of 
interest in lieu does not bring into play the provisions in TA 1988 ss 660-694 or TA 1988 
ss 739, 740. 

(e) What is the tax treatment of a sum in lieu of interest paid by an underlying company? 


Revenue response:(a) I confirm that the payments in lieu of interest will qualify as a deduction, 
both in determining the income of a life tenant and for the purposes of TA 1988 s 740. Since 
both TA 1988 ss 660-694 and s 739 impose a charge on income arising, no deduction would be 
due where these provisions are applicable. 


(b) I confirm that this is the effect of the concession. 

(c) The basic point here is that amounts paid in respect of the fiscal year in which the agreement 
was made (or in fiscal years after the agreement was made) are treated as interest. 

(d) Where funds have been lent to the trustees at less than a commercial rate of interest, it is the 

- Revenue’s view that the lender is a settlor and, by virtue of his right to revoke the loan 

agreement or arrangement by demanding repayment, is taxable under TA 1988 ss 672, 674 

on income arising from the investment of the loaned monies. These provisions would, 
therefore, be in point before the question of a repayment in lieu of interest arose. Similarly, 
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as TA 1988 s 739(3), (4)(a) specifically include repayments of loans, the provisions of s 739 
would also already be in play before any possibility of payments within concession D41 
could arise. 

(e) The payment would not qualify as a deduction from profits in the hands of the company. 


Paragraph 21 and the extra-statutory concession 


15 It is suggested in the concession that if the terms of an interest-free demand loan are 
retrospectively amended so as to impose from 6 April 1991 a commercial rate of interest, that 
loan will not be treated as tainting the settlement. However, in most circumstances it would be a 
breach of trust for the trustees to accede to such a variation in the terms. ; 


Revenue response: The other option available to the trustees is, of course, to repay the loan. 
(ii) Loans made after 19 March 1991 


(e) TCGA 1992 Sch 5 para 23): loans made by trustees 


Paragraph 23 


16 There are other issues concerning TCGA 1992 Sch 5 para 9(3) where it would be helpful for 
the statement of practice to provide clarification. Perhaps the most important point is confirma- 
tion that if the trustees make a loan to a beneficiary and the beneficiary pays interest.at less than 
an arm’s length rate, the payment of such interest does not fall within para 9(3). Similarly if the 
trustees lease property to a beneficiary and the beneficiary pays less than arm’s length rental. 
While we believe it is clear that this does not fall within para 9(3), albeit that the undercharge of 
interest/rent is a capital payment within TCGA 1992 s 97, one leading counsel has expressed. a 
contrary view. This is, therefore, a most important point where clarification is required. 


Revenue response: Paragraph 23 of the redrafted statement sets out the position under TCGA 
1992 Sch 5 para 9(3) where the trustees make a loan on better than commercial terms. The case 
of other benefits provided by the trustees, eg provision of property on beneficial terms, would be 
subject to the same principles. 


(f) TCGA 1992 Sch 5 para 3): failure to exercise rights to reimbursement 


Paragraph 24 


17 A settlor of a trust may be liable to income tax on income arising to the trustees under, for 
example, TA 1988 ss 672, 674, 674A. Other provisions (such as TA 1988 s 675(3)) give the settlor 
a right of recovery of that income tax from a trustee. It would be helpful if the statement of 
practice could confirm that a failure by the settlor to. exercise such a right of recovery is not 
regarded as a breach of the TCGA 1992 Sch 5 para 9(3) condition. If this confirmation cannot 
be given, clarification is needed on how far the settlor would have to go to seek recovery before 
demonstrating that he had “done his best” to obtain recovery from overseas trustees. 


Revenue response. Paragraph 24 of the statement now covers the position where there is a failure 
to exercise rights to reimbursement against the settlement. Whether there had been a genuine, 
but unsuccessful attempt to enforce such rights could only be determined on the facts of the 
particular case. pies 


18 Paragraph 24 of the statement of practice refers to the rights to reimbursement in TA 1988 
ss 660-694. Could the Revenue please advise— 


(a) when does the time limit for rights to reimbursement under TA 1988 ss 661,.667, 675(3), 
685(5) expire; i \ 

(5) whether the Inland Revenue are operating a concession where the time limit expires after 
18 March 1991 and, if so, the period during which the concessionary treatment is to apply. 


Revenue response: The main point here is that the failure by the settlor to pursue his right to 
reimbursement within a reasonable period (and each case must be looked at in the light of its 
own facts) would, in itself, be a provision of property for the purposes of the settlement. | 


(g) TCGA 1992 Sch 5 para %3): administrative expenses 


Paragraph 29 ; Le 


19 Paragraph 29 is rather unhelpful. The first alternative (ie payment of capital expenses out of 
income) would not normally be permitted where it is sought to have a qualifying interest in 
possession for inheritance tax purposes. The second alternative (the trustees borrowing money 
from the income account, which is subsequently restored with notional interest) requires further 
clarification. In particular, what does “notional interest” mean? Does it give rise to.a liability to 
income tax on the income beneficiary? In this context, it would.also be helpful: to, have the 
Revenue’s view as to whether such interest constitutes relevant income for the purposes of $740. 


Revenue response: { confirm that interest credited to the income account will constitute taxable 
income in the hands of the beneficiary (either when it is credited in the case of a life tenant, or 
when it is paid or applied for the benefit of a discretionary beneficiary). It would also be treated 
as “relevant income” for TA 1988 s 740 purposes. AP OAbaygon 14 ‘it ock eneboosion 
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20 May we have confirmation that, where such a power exists and is exercised, then the Revenue 
will not regard the exercise as removing a qualifying interest in possession for inheritance tax 
purposes. 

Revenue response: If the trust deed contains a power to pay capital expenses out of income, 
exercise of this power will not cause the trust to lose interest in possession status for inheritance 
tax purposes. 

21 Where it becomes necessary to apply income to meet an expense on capital account for a year 
of assessment (see para 29 in the statement of practice), it of course follows that the income will 
not be available for distribution to the income beneficiary. Confirmation is sought that, in those 
circumstances, the income beneficiary is taxable only upon the amount of income, if any, which 
is available to be distributed to him. An income beneficiary is normally assessable upon the 
amount of trust income net of expenses charged against that income. If trustees properly apply 
trust income to meet a shortfall in respect of expenses on capital account relating to administra- 
tion or taxation, the same reasoning should apply; the beneficiary should be taxed only upon 
that amount of income to which he is presently entitled. If that is correct, it would seem to 
follow that when the borrowing from income account is made good in a subsequent year, the 
relevant amount will become taxable upon the income beneficiary in that year. If the income 
that originally arose to the trustees had suffered deduction of tax at source, in either the UK or 
overseas, is credit to be given to the income beneficiary for such tax, when he becomes taxable 
upon the trust income in a later year? 

Revenue response. | confirm that an income beneficiary will only be taxable on the net amount of 
income available after deduction of any income which has been applied to meet trust expenses 
on capital account and, when the income account is made good, that income will become taxable 
on the income beneficiary. The amount which is used to restore the income account is, however, 
no longer the same item as the income originally borrowed. It would not, therefore, retain the 
tax credit attached to the original income. 


() TCGA 1992 Sch 5 para 83): indemnities and guarantees 


Paragraph 35 


22 Paragraph 35 of the statement of practice is causing concern. When a private company is 
being sold, and some or all of the shares in the private company are held by trustees of an 
offshore trust, it is normal for the purchaser to seek warranties and indemnities (at least in 
relation to tax) from all the vendors. Normally professional trustees will rightly resist the giving 
of warranties and indemnities by them, and if they give such warranties/indemnities, trustees 
will normally require some protection such as— 


(a) a counter indemnity from the other shareholders (if any), or the beneficiaries; 

(b) a restriction on the liability of the trust to the assets held in the trust from time to time, 
whereas there would not be a similar restriction applying to other shareholders who are 
selling their shares. 


The statement of practice does not address this issue, and we shall be grateful to have the 
Revenue’s views on this. 

Revenue response: A decision on the issues raised in this paragraph could only be made in the 
light of all the facts of a particular case. Our general approach however would be on the lines 
that where the trustees sought to limit their liability on the warranty or indemnity to the value of 
the trust assets, and the warranty or indemnity was in all other respects identical to that of other 
vendors, the para 9(3)(a) exception would be regarded as satisfied. But this would not be the case 
where the trust assets were not exposed to the same risk that the other vendors accept. 


(i) TCGA 1992 Sch 5 para 95): variations 


Paragraph 36 


23 Clarification is sought as to whether the Revenue accept that if a trust power is extant before 
19 March 1991 any (proper) exercise of that power by the donee will not taint that trust under 
TCGA 1992 Sch 5 para 9(5). 

Revenue response: The practice outlined at para 36 would apply regardless of whether the power 
was exercisable by the trustees, or by or at the consent or nomination of some other person. 


OTHER MATTERS 


Charge on the settlor: other issues 


24 There are a number of further important issues on TCGA 1992 8 86, Sch 5, where it would be 
helpful for the statement of practice to contain clarification. TCGA 1992 Sch 5 specifies the test 
as to whether the settlor has an interest. Each of sub-paragraphs 2(1)(a) and(b) uses the words 
“may ...in any circumstances whatever”. Interpreted literally, it appears virtually impossible to 
define a trust where the settlor does not have an interest, because any beneficiary may become a 
relative of the settlor as a result’ of subsequent marriages (or indeed subsequent births if 
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necessary to imagine all conceivable possibilities). This issue has given rise to litigation in a 
different context (inheritance tax), and it would be helpful if the Inland Revenue could indicate 
their practice in this context. 

Revenue response: If the terms of a settlement are so framed that a clearly defined person can 
benefit, eg the class of beneficiaries includes “any spouse of the settlor” or “spouses of the 
settlor’s children”, or such persons could be added to the class of beneficiaries, then the settlor 
will be treated as having an “interest” in the trust. However, where there is no prima facie 
possibility of a defined person benefiting, the Revenue will not treat the settlor as having an 
“interest”, unless the terms of the settlement and the circumstances of the case indicate an 
intention to benefit a person who is likely to become a defined person in the future, eg a 
settlement in favour of the fiancé of the settlor or of the settlor’s child. 


25 Also on the question of whether a settlor has an interest in a trust, it would be helpful if the 
statement of practice could confirm that a separated spouse would not be regarded as the 
settlor’s spouse for this purpose. 

Revenue response: A separated spouse would be regarded as a spouse for the purposes of these 
provisions unless, in accordance with existing practice (see para 13(a) Appendix B of the 
Resident trusts consultative document [19 March 1991]) on other provisions having a bearing on 
“settlor interest” trusts, the separation is permanent. : 

26 Finally on TCGA 1992 s 86, Sch 5, it would be helpful for the statement of practice to 
confirm that, in ascertaining the “amount on which the trustees would be chargeable to tax” as 
specified in TCGA 1992 s 86(1)(e), the overseas trustees are entitled to make all normal claims 
and elections available to UK taxpayers. 

Revenue response: The trustees are entitled to make all elections and claims where they meet the 
particular requirements of the legislation. We did not think it necessary to include this in the 
statement. 


21 January 1993. Inland Revenue 
Taxation of in-house benefits in kind 


The Inland Revenue announced today how it intends to deal with in-house benefits in kind 
following the House of Lords judgment in the case of Pepper v Hart [1992] STC 898. 

The House of Lords decided the value for tax purposes of in-house benefits in kind is only the 
marginal or additional cost to the employer. 

This does not affect the taxation of company cars, beneficial loans, living accommodation or the 
majority of benefits in kind which are bought by employers. 


The judgment does affect the tax treatment of “in-house benefits”: 

- ee and services which employers provide free or at a discount from within their business; 
an 

— some assets which are used both in the business and privately. 


Treasury Ministers are considering the future tax treatment of these benefits in the light of the 

House of Lords’ judgment and representations from employers and employees. In the meantime 

the Inland Revenue, with Ministers’ approval, will now: 

~ settle in accordance with the House of Lords’ decision the liabilities of employees whose tax 
affairs have been held open to await that judgment 

— repay on request any excess tax paid in past years on in-house benefits in kind 

— as tax offices or employees identify cases, repay any excess tax currently being deducted 
through PAYE 


- es PAYE codes to collect the tax (if any) due on the basis of marginal cost in 


Employees who have paid tax based on more than the marginal cost of their in-house benefits 
should apply to their tax office for repayments. Current employees and retired pensioners of 


British Rail and London Regional Transport should not contact their tax offices: the Inland 
Revenue will send them details of how to get a repayment. C . 


DETAILS sur 

House of Lords judgment in Pepper v Hart 

1 The cash equivalent of benefits in kind for tax purposes is determined by = 

— special rules for company cars and fuel, beneficial loans, living accommodation and mobile 
phones; and * o iobise arb io.< rare) 


— general rules for other benefits (in TA 1988 s 156). shake dee sist T MS 

2 The question before the House of Lords was how the general rule applied to the benefit to | 
school staff of reduced school fees. The particular question was whether the cost’ to» the | 
employer was the average cost of educating a child at the school or the marginal costs 
attributable to the education of the children of staff. The decision was that in the case of all 
in-house benefits the cost of the benefit to the employer is the additional or marginal cost only. J 
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Effects of the judgment 

3 The judgment does not affect the tax treatment of — 

- company cars and fuel, beneficial loans and provided accommodation; 

- the majority of goods and services which are bought by employers to provide benefits for 
their employees. 

4 The judgment does in principle change the tax treatment of benefits provided from within the 

smployer’s business— ie “in-house” benefits in contrast to those which are “bought in”. 


5 This applies both to benefits provided direct and to vouchers which employees exchange for 
n-house goods or services. 


In-house benefits 

9 In-house benefits include— 

+ goods and services sold in the normal course of the employer’s business and provided free or 
at a discount to employees 

- services and facilities provided in-house 

- assets used in the business and made available for an employee’s private use, and such assets 
if subsequently transferred to employees. 


Who does this change affect? 


/ The Inland Revenue have previously collected tax on some “in-house” benefits based on 
imounts greater than the marginal cost to the employer. Tax has been collected by assessments, 
ind by adjustments to PAYE codes. 
3 Employees who have paid tax include— 

railway employees; 

some teachers; 
- employees who have the use of company vans. 


4epayments 


» Employees who have paid tax on in-house benefits on the basis of more than the marginal cost 
o the employer can now seek a repayment. Repayments will be made with repayment 
supplement. 

0 The Inland Revenue will make repayments of tax paid through PAYE or by assessment for 
‘986-87 and subsequent years. Taxpayers who had assessments for earlier years made after 
» April 1986 are also entitled to seek repayment for those earlier years. Requests for repayments 
hould be made by 5 April 1993. 

|1 The repayment will be calculated on the difference between— 


- the figure used previously for cost to the employer; and 

- the marginal cost. 

(2 Employees will not be entitled to a repayment where the marginal cost to the employer of 
yroviding the benefit is greater than or equal to the figure adopted for tax in previous years. In 
hese circumstances the Inland Revenue will not seek to disturb for 1992-93 or earlier years 
vhatever arrangements tax offices have agreed or accepted in practice for valuing in-house 
enefits. 


Vhat taxpayers should do to get a repayment 


(3 The Inland Revenue is making arrangements to contact current employees and retired 
yensioners of British Rail and London Regional Transport about repayments. 

4 Other employees (and former employees) who wish to seek a repayment should contact their 
urrent tax office. Tax offices will be able to deal with requests more speedily if employees give— 


- their national insurance number; and 
- the years in which they paid tax on in-house benefits. 


Vhat is the marginal cost of in-house benefits? 


5 The marginal cost of in-house benefits depends on each employer’s particular circumstances. 

3ut, as a general guide, the Inland Revenue accept that— 

- rail or bus travel by employees on terms which do not displace fare-paying passengers 
involves no or negligible additional costs 

- goods sold at a discount which leave employees paying at least the wholesale price involve no 
or negligible net benefit 

- where teachers pay 15 per cent or more of a school’s normal fees there is no net benefit 

- professional services which do not require additional employees or partners (eg legal and 

_ financial services) have no or negligible cost to the employer (provided the employee meets 

_ the cost of any disbursements). 

6 The treatment of other benefits (eg airline travel for airline staff) is being discussed with 

epresentative bodies. | . 
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Assets with business and private use { 


17 The Inland Revenue’s view is that the House of Lords judgment also affects the calculation of _ 


the cash equivalent of some assets which are both used in the business and placed at the disposal 
of employees. Some fixed costs (eg the road tax for a fitter’s van) will no longer need to be taken 
into account where the private use of the asset is incidental to its business use. The cash 
equivalent is the additional expense incurred in or in connection with its provision (TA 1988 
s 156(5)(b)) together with a proper proportion of the annual value of the asset (TA 1988 
s 156(5)(a)). 

18 The Inland Revenue will continue to seek tax on the full costs of assets provided solely for 
private purposes. 


Mobile phones 
[These paragraphs are no longer relevant]. 
Employers’ responsibilities 


22 Employers should continue to include on forms P11D... information about in-house 
benefits. ‘ 


23 Employers should contact their tax office if they have questions about the ‘need to report 
benefits or the calculation of marginal cost. 


NOTES 


1 The House of Lords gave their judgment in the case known as Pepper v Hart on 26 November. 
They decided— 


— to change their previous practice and have regard to the debates reported in Hansard as an © 


aid to interpretation of the law; and 
— the law on benefits in kind required the inland revenue to take marginal cost as the cost to 
the employer of in-house benefits. 


2 The Inland Revenue will continue to discuss with employers and representative bodies | 


arrangements to deal with in-house benefits in other industries—e g airlines. 


3 The Inland Revenue are grateful for the help they are receiving from employers to make these 
repayments. 


15 February 1993. Law Society 2 5 
Company taxation—equity notes and thin capitalisation — 


The International Tax Sub-Committee of the Revenue Law Committee has been in correspond- 
ence with the Inland Revenue International Division in order to seek clarification of certain 


aspects of TA 1988 ss 209, 808A which were amended and introduced respectively by F(No 2)A | 


i ie ss 31, 52. The questions put by the Law Society and [the] Revenue’s answers are set out 
elow. 


EQUITY NOTES—TA 1988, S 209 


Law Society: We understand that the legislation is aimed at attempts to obtain a deduction for 
interest payments in the UK where that interest, when received by an overseas affiliate, is treated 
for tax purposes as a dividend or return on an equity investment. Concern has beet: expressed 
that these provisions can be applied as a means of denying a deduction in other citcumstances— 
for instance where a double taxation agreement disapplies TA. 1988 s.209(2)(e)(iv), but there is no | 
(or only a limited) exception for “special relationship” loans. We should be grateful if you would 
confirm that it is not intended to seek to apply the legislation in this way. 


Revenue: The object of the legislation was not merely to deal with cases where payments were 

characterised as something other than interest in the hands of the overseas recipient company. 
The legislation is intended to lay down the rule that instruments with. the characteristics | 
described in TA 1988 s 209(9) shall be treated in all cases as giving rise to distributions, TA 1988 | 
s 209(e)(vii) does not relate only to interest paid to a non-resident company and ‘i§ not therefore 
affected by the “override” of s 209(2)(e)(iv) and (v) contained in many of our tféaties. ~~ 
Law Society: TA 1988 s 209(9) uses the term “security”. In establishing whether an equity note 
exists, will s 209(9) be construed without regard to the extended definition of sectitity contained , 
in s 254(1) so that normal inter-company indebtedness, bank overdrafts and deposits accounts 
will not fall within the scope of these provisions? jitonad toi sidigiigos 10 


not creating or evidencing a charge on assets. But to thé extent that interest pa the | 
we 
treat the interest concerned as being paid in respect of a security but [that provision} doesnot | 
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define the underlying advance ete as being a security. In normal circumstances intercompany 
loans, bank overdrafts and bank deposits will not therefore be treated as equity notes. 


Law Society: Although a demand ‘loan might, in theory, not be repaid within the permitted 
period we understand that the Inland Revenue’s view is that such a loan is not within the 
meaning of “equity note”. 

Revenue. We can confirm that a demand loan, whether or not it is evidenced by a security, will 
not be regarded as an equity note because it contains terms capable of giving rise to a particular 
date or dates by which it is to be repaid. 


Law Society: In determining whether a security is an equity note s 209(9)(d) refers to 
circumstances where the issuing company “can secure that there is no particular date by which 
the security is to be redeemed”. Could the Revenue confirm that the fact that the issuing 
company holds shares in the company holding the security (or controls it within TA 1988 s 840) 

y will not, of itself, be regarded as sufficient for the issuing company to be treated as being able to 
secure that there is no particular date for redemption. 


Revenue: We can confirm that the ownership of shares in a company will not of itself be treated 
as a “power to secure” within s 209(9)(d). 

Law Society: TA 1988 s 209 (11) refers to “arrangements” involving a company being put in 
funds by the issuing company or a company associated with it. It may happen that an otherwise 
unconnected third party. eg a bank, is a holder of a deposit from a company and also the holder 
of securities capable of constituting equity notes in circumstances where there is no causal or 
other link between the'deposit (ie the putting in funds) and the issue of the equity notes. We 
should be grateful if you could confirm that you would not treat a situation such as this as one 
to which s 209(11) would apply. 

Revenue: A company which incidentally holds an equity note issued by a company with which it 
(directly or indirectly) has a business relationship will not be treated for that reason alone as a 
“funded company’. The term “arrangements” involves in our view more than a mere capricious 
happening. In particular the taking of a deposit by a bank from an unconnected customer who 
may himself hold an equity note issued by that bank will not be treated of itself as such an 
arrangement. 


THIN CAPITALISATION—TA 1988 S 808A 


Law Society: Loan documentation negotiated between a third party lender and a company 
which is a member of a group will normally contain cross-default, cross-guarantee and other 
provisions relating to other members of the group. Such provisions will not normally be 
contained in an intra-group loan even though the terms for the payment of interest and principal 
are, otherwise, identical to those negotiated at arm’s length. We should be grateful if you could 
confirm that the absence of such cross-default and cross-guarantee provisions will not of itself 
be taken into account in answering the questions of (1) whether the amount of interest exceeds 
that which would have been paid in the absence of a special relationship; or (ii) whether the loan 
would have been made at all. 

Revenue: We can confirm that the absence of such provision will not of itself be taken into 
account for the purposes you refer to, 

Law Society: Claims for treaty relief are made on forms issued by the Inspector of Foreign 
Dividends. We understand that no amendment will be made to those forms as a result of the 
introduction of s 808A. We should be grateful if you could confirm that applicants are not 
required to make any changes in the way they complete such forms or in the information 
provided when making such an application. 

Revenue: TA 1988 s 808A is intended to restore the position to what the Inland Revenue 
understood it to be before recent decisions of the Special Commissioners. Accordingly, it does 
not in our view impose any additional requirement on applicants for claims to treaty relief. As a 
separate matter TMA 1970 s 42 provides that “a claim shall be in such form as the Board may 
determine”. 

Law Society: TA 1988 s 808A(3) refers to “the taxpayer”. Is this intended to be a reference to the 
applicant for treaty relief (ie the recipient of interest) or to the paying company? 

Revenue: The taxpayer in the context of s 808A(3) is the person making the claim under the 
treaty and is therefore normally the recipient of the interest. It is often the case however that the 
paying company (or his agent) will be asked to provide information in connection with the treaty 
claim. As a separate matter, the paying company may also need to take the provisions of the 
article into account when justifying a claim that interest is not within the scope of s 209 and 
therefore deductible either directly or as a charge. 


19 March 1993. ICAEW 
Equity notes and thin capitalisation—Guidance note (TAX 5/93) 


FOREWORD ' . 
1 Following the laying on 18 June 1992 of the new clauses on equity notes and thin capitalisation 
referred to in the Inland Revenue Press Release dated 15 May 1992 (and at paras 44-47 
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“Clauses not yet published” of TAX 10/92: Memorandum submitted in June 1992 to the 
Chancellor of the Exchequer commenting on the Finance Bill 1992), representatives of the Tax 
Faculty met the Inland Revenue in June 1992 to discuss the clauses, which were subsequently 
enacted as F(No 2)A 1992 ss 31, 32. 

2 The legislation seeks to counteract the tax advantages of equity notes. Equity notes were 
developed to exploit the US tax treatment of certain types of debt which in the US could 
essentially be characterised as equity. Thus, interest paid would be deductible for UK tax 
purposes but for US tax purposes would be treated as a return on equity—providing the 
company had no earnings and profits for US tax purposes, then the receipts would be tax free in 
the US. 

3 This guidance note covers certain points raised with the Revenue by the Tax Faculty and 
includes, where applicable, the substance of assurances given by Mr Stephen Dorrell, Financial 
Secretary to the Treasury during the Standing Committee debate reported in Hansard, 30 June 
1992, cols 437-452 as to how the Revenue will apply the provisions. The Inland Revenue have 
seen this note and have confirmed that it correctly sets out their understanding of the meaning 
of the legislation. The Inland Revenue have made it clear that the law will be applied according 
to the facts and circumstances of each particular case. 


DETAILED COMMENTS 


4. The Tax Faculty sought confirmation of the following: 


Point 1 


ICAEW 


5 That a security payable on demand will be treated for the purposes of TA 1988 s 209(9) as 
having a particular date by which it is to be redeemed, namely the demand date. 


Revenue response 


6 A loan repayable on demand has a date for redemption, namely the date of the demand, and, 
as a liability repayable on demand contains an indefinite number of particular dates by which it 
is to be redeemed, such a loan cannot be treated as falling within the new provisions. 

7 The definition of “equity notes” in TA 1988 s 209 does not encompass bank overdrafts, 
normal inter-company balances or other similar loans where the lender can demand repayment 
by reasonable notice. 


8 This accords with the assurance given by the Financial Secretary to the Treasury in the 
Standing Committee debate (Hansard, 30 June 1992, col 444). 


Point 2 


ICAEW 


9 That an ordinary inter-company account which would not under general law constitute a 
security would not fall to be treated as an equity note, because it would not constitute a security 
for the purpose of TA 1988 s 209(9) despite the definition of “security” in TA 1988 s 254. 


Revenue response 


10 The definition of “security” in TA 1988 s 254 provides for two things. First it says that the 
term includes securities that do not create a charge on assets. Second it says that interest paid on 
a loan without the issue of a security will be treated as if it were paid in respect of a security. 
11 The new provision in context reads— 


“Section 209(2)... distribution, in relation to any company, means ... 


(e) any interest or other distribution out of assets of the company in respect of securities of 
the company ...where the securities are ... 


(vili) equity notes issued by the company ...” 
TA 1988 s 209(9) defines an equity note. 4 
12 It follows that an equity note is a particular form of security and TA 1988 s 254-eannot be | 
used to deem that interest is paid in respect of an equity note if it is not in fact so paid. Most 
bank deposits or bank overdrafts and inter-company accounts will not normally be securities. 


Section 254 deems interest in respect of such loans to be paid in respect of securities but not in | 
respect of equity note securities. Therefore such loans are beyond the scope of new TA 1988 | 
‘ { 


5 209(9). | 
Point 3 i | 
ICAEW ot thteraee tiene 


13 That the word “arrangement” in the proposed TA 1988 s 209(11) will normally be taken only 
to apply to a preordained transaction where there is a link between the putting in funds of a— 
company and the holding of the equity note. In other words, if a member of a banking group 


ii 


{ 


i 
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were to loan money to a company which as a separate matter happened to acquire equity notes 
issued by the group, then the provision would not apply. 


Revenue response 


14 A company which in the ordinary course of its business incidentally holds an equity note 
issued by a company with which it (directly or indirectly) has a business relationship or with 
whom it has banking facilities will in practice not be treated for that reason alone as a “funded 
company”. An assurance confirming this practice was given by the Financial Secretary to the 
Treasury during the Standing Committee debate (Hansard, 30 June 1992, col 445). 


15 TA 1988 s 209(11) is aimed at payments between associated companies which may insert 
another company in a chain between them in order to frustrate the legislation. If such 
arrangements exist the holder of the equity note will be regarded as a “funded company” and 
payments made under that note will be treated as distributions (subject to s 212). 


16 To fall within the definition there must be “arrangements involving the company being put in 
funds”. These provisions will not be invoked unless the “arrangements” in question clearly 
involve more than a mere happening. The term “arrangements” is often used in the Taxes Acts in 
conjunction with “scheme or” which gives a flavour of the Revenue’s view as to the term’s 
meaning. It is unlikely that wholly capricious business arrangements between non-associated 
companies can meet the definition of “arrangements”. 


Faculty comment 


17 The Faculty welcomes the Revenue’s indication (confirmed by ministerial assurance given to 
Parliament) that they will not seek to characterise any arrangements of whatever kind as falling 
within these provisions but will in practice only consider arrangements which have a purposive 
connection as falling within their scope. This is particularly welcome given the much wider 
construction placed on “arrangements” in other contexts, eg Inland Revenue Statement of 
Practice SP13/91 para 2: “Ex gratia awards made on termination of an office or employment by 
retirement or death”. 


Point 4 


ICAEW 


18 That where a loan is made to a company at a rate of interest lower than that which might 
have been set by an independent party, the special relationship provision in the relevant treaty 
will not prevent the interest article from overriding TA 1988 s 209(2)(e)(iv), (v). 


Revenue response 


19 If an equity note as defined is in issue, then interest may be regarded as a distribution 
regardless of the rate of interest charged on the note. 

20 The application of TA 1988 s 209(2)(e)(iv), (v) depends on the facts and circumstances of 
each case, but if a loan is made on arm’s length terms with the only exception that the interest 
rate is lower than the market rate, then it would be expected that the interest would be protected 
by the treaty in which case it would not be treated as a distribution by s 209(2)(e)(1v), (v). 

21 The inter-relationship between the treaty and TA 1988 s 209(2)(e)(iv), (v) is of course 
governed by the precise terms of the treaty. In, for example, the UK/US double taxation 
agreement, art 11(7) effectively overrides TA 1988 s 209(2)(e)(iv), (v) by providing that “any 
provision in the law of (the UK) relating only to interest paid to a non-resident corporation shall 
not operate so as to require such interest paid to a resident of the (US) to be treated as a 
distribution ...”. However, art 11(5) then denies the benefit of art 11, including art 11(7), to the 
extent that interest paid “exceeds for whatever reason the amount which would have been paid in 
the absence of such (special) relationship”. If therefore interest was paid at a lower rate than 
arm’s length there would not normally be any excess interest caught by art 11(5). 

22 However, the test is not only what the rate of interest is but also whether the loan would have 
been made at all so that it is conceivable that there will be cases where, despite the fact that 
interest is paid below an arm’s length rate, the facts and circumstances are such that the whole of 
the interest may fail the test provided by art 11(5) as spelt out in the new legislation. 


Point 5 


ICAEW 

23 That the new TA 1988 s 808A will be disapplied, by s 808A(5) in any case where the special 
relationship provision expressly requires regard to be had to the debt on which the interest is 
paid (as in the OECD Model), and that the phrase in brackets in s 808A(5) does not impose an 
additional requirement for further express wording in the special relationship provision. 


Revenue response ) 

24 TA 1988 s 808A(5) is designed to do no more than take the treaties which use the OECD 
Model “special relationship provision” outside the scope of the legislation in s 808A. The OECD 
Model article differs from the UK/US article and indeed from many other of our treaty articles 
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by providing (art 11(6)) that the special relationship exclusion from benefit shall be applied 
“having regard to the debt claim for which it is paid”. It is to this wording that's 808A(5) makes 
particular reference. 


I April 1993. Inland Revenue 


Payments to the Inland Revenue by electronic funds transfer 


The Financial Secretary to the Treasury, Stephen Dorrell, MP, today announced a new Inland 
Revenue practice when tax is paid by electronic funds transfer. In reply to a Parliamentary 
Question, Mr Dorrell said— 
“From today where a payment of tax is made by electronic funds transfer, an effective date 
of payment of the tax of one working day immediately before the date value is received by 
the Inland Revenue will be allowed.” 


NOTES 

1 Electronic funds transfer is made through BACS (bankers’ automated Clearing services) and 
CHAPS (clearing house automated payment system). Details of how to make such payments to 
the Inland Revenue can be obtained from the accounts office to which payments are normally 
made. 

Enquiries to the accounts office at Shipley should be sent to Angela Norfolk, S3/A, First Floor, 
Accounts Office, Shipley, West Yorkshire BD98 8AA (telephone 01274 589579 direct line or 
01274 594141 ext 3579 or 3776). 

Enquiries to the accounts office at Cumbernauld should be sent to Mary.Hope, Credit 
Processing, Accounts Office, St Mungo’s Road, Cumbernauld, Glasgow G70 STR. (telephone 
01236 783717 direct line or 01236 36121 ext 3717). 

2 The Inland Revenue currently treat the date on which value is received as the effective date of 
payment where an electronic transfer is used. The new treatment aims to encourage payment of 
tax by electronic funds transfer as this has added advantages of speed and security. 


12 May 1993. Hansard 
Company cars 


Mr Beith asked the Chancellor of the Exchequer if he will at the circumstances when 

home-to-work travel in a car made available by an employer is not regarded as private use. 

Mr Dorrell: Home-to-work travel in a car made available by an employer is not Ete as 

private use— 

— where the employee has a travelling appointment; 

~ where the employee travels from home to a temporary place of work and the distance 
pide is less than the distance between the normal place of work and the temporary place 
of wor 

~ where, exceptionally, the home qualifies under tax law asa place ‘of work and the employee 
travels from home to another place of work in the performance of his duties. 

There are also circumstances where home-to-work travel in a car provided by an employer i is 

regarded as private use but is ignored for tax purposes. These are— 

— where a disabled person is provided with a car from home-to-work travel and there is no 
other private use; 

— where a car is provided for home-to-work travel when public transport is disrupted; 

~ where a car is provided for late night journeys work-to-home, within the terms of Inland 
Revenue Concession A66 [now obsolete]; 

— where the car is a pooled car and any home-to-work travel is merely incidental “A its business 
use. | 


HC Written Answer, 12 May 1993, Vol 224, col 472 ae wean ee: i 


14 May 1993. Hansard 


Company cars—provision of chauffeur AD WoltSr 


Mr Beith asked the Chancellor of the Exchequer what benefits in 0 an. spiios soul 
report on the form P11D in respect of an employee who is driven from home to his normal place 

of employment in a chauffeur-driven car provided by his employer. 

Mr Dorrell: If the car is a pooled car and the journeys are mare incidental to the business use | 
of the car, the employer should make no return, yA 20% BO bed Bie | 


In other circumstances, the a should return on form ie 1D the ‘benefit of the car and the 
costs of the chauffeur. i713 bp aleitilebo hy 


11921 Press Releases etc 18 May 1993 


Whether or not an employee’s private use of a car is incidental to its business use will depend on 
the facts of each particular case. If employers or employees are in any doubt about the correct 
treatment, they should consult their tax office. 


HC Written Answer, 14 May 1993, Vol 224, cols 585, 586 


18 May 1993. Inland Revenue 
Business tax computations rounded to nearest £1,000 


The Financial Secretary to the Treasury, Stephen Dorrell MP, today announced the criteria on 
which the Board of Inland Revenue will be prepared to accept tax computations rounded to the 
nearest £1,000. The intention of this practice is to reduce the compliance burden on large 
"Ousinesses which produce their statutory accounts in round thousands but have to repeat the 
accounting work in exact pound units solely for tax purposes. 


In a written reply to a Parliamentary Question [HC Written Answer, 18 May 1993, Vol 225, cols 
110, 111] Mr Dorrell said: 


“1 The Inland Revenue are prepared to accept computations of business profits for tax 
purposes in figures rounded to the nearest £1,000 from single businesses or companies with 
an annual turnover of not less than £5 million, where rounding at least to that extent has 
been used in preparing their accounts. (The turnover of members of a group will not be 
aggregated for applying this £5 million threshold.) Where turnover fluctuates either side of 
the threshold, rounding can be used for a period of account if the turnover for either that 
year or the immediately previous year is above the limit. (Turnover comprises gross receipts 
including investment and estate income, as well as trading receipts.) 


) 2 The Inland Revenue will only accept rounding in any particular case if the basis adopted 
is satisfactory. Rounded computations from such businesses must be accompanied by a 
certificate made by the person preparing the computations which— 


— states the basis on which the rounding has been done; 

— confirms that this basis is unbiased, that it has been applied consistently and that it has 
been used in a manner which, in all the circumstances, produces a fair result for tax 
purposes; and 

— if the rounding was done by computer, states the program or software used. 


In subsequent years if there have been no charges in the basis or in the software, the 
certificate need only confirm that the rounding has been done on the same basis as before. 


3 The Inland Revenue are prepared to accept rounded figures only in relation to the 
computation of the profits of the business, including in the case of companies, non-Case I 
items. They cannot accept rounded figures in relation to the computation of tax payable or 
of any other figure of tax. 


4 Nor can they accept rounded: figures, in relation to any other aspect of the tax 
computations, where, rounding would impede the proper application of the relevant 
legislation or where it would normally be necessary to go back to the underlying records to 
do the computation, and thus there would be no reduction in the compliance burden in 
allowing the use of round sums. Rounding is not therefore acceptable in— 


— computations of chargeable gains (since precise dates on which expenditure is incurred 
are needed for indexation allowance purposes); rounding can however be accepted in 
relation to the incidental costs of acquisition and disposal; 

— computations of tax credit relief—while individual terms of foreign income (including 
profits of overseas branches and, for the purpose of calculating underlying tax rates, 
dividends paid by overseas companies and the profits of those companies) may be 

/* rounded, computations of credit relief must continue to distinguish the individual items of 
income and to show the exact amounts of foreign tax for which credit is claimed so that 
the rules for limiting the credit can be properly applied; 

~ computations required for purposes of the accrued income scheme (TA 1988 ss 710-728): 

= aspects of capital allowances computations where precise figures are required, for 
example by the statute or where rounding might work unfairly because more than one 

_ taxpayer is involved and different bases could be used by each. One case where the statute 
requires the use of precise figures is the expensive car provisions in [CAA 2001 ss 74-80]. 
However in any capital allowances apportionment case it would be open to the taxpayer to 
demonstrate to the inspector that, taking all the circumstances into account, including 
those of any other party, the use of rounded figures did not lead to a result that was 
materially different from the statutory position. For example, in the case of the industrial 
buildings one-quarter rule (CAA 2001 s 283(2)), the inspector would want to be satisfied 
that the use of rounding alone did not reduce the non-qualifying expenditure to 
one-quarter or less of the total expenditure (and thereby enable the whole of the 

i expenditure to attract allowances). 

_ = the application of the statutory amount in TA 1988 s 748(1)(d) in relation to a controlled 

. foreign company. Y 
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5 Exceptionally other circumstances may arise where rounding would not satisfy the tests in 
para 4. In those circumstances the inspector may insist that roundings are not used. 


6 These arrangements will continue into pay and file. Subject to the exceptions provided in 
the two previous paragraphs, rounded figures from the accounts may be used in the 
computation of trading profits and losses, each category of income, management expenses 
and charges. Where appropriate, these figures will of course require adjustment to the 
“received” or “paid” basis. Group relief or relief for losses from other periods should be on 
the actual sums surrendered or brought forward (or carried back). No rounding should take 
place in the return form itself (for example, in the allocation of profits to financial years) or 
in any arithmetic that precedes such entries (for example, a computation of marginal small 
companies relief). 

7 Where arrangements on the use of rounding have already been agreed locally with 
inspectors these may continue to operate in the short term, but must come to.an end for all 
periods ending after 31 May 1995.” 


NOTES 


1 Generally tax computations are presented in precise figures and this generates additional work 
for the large companies which prepare their statutory and management accounts in rounded 
thousands. 


2 This announcement sets out the criteria on which tax computations in rounded thousands will 
be accepted by the Board of Inland Revenue. 


3 November 1993. Law Society 


Legal costs relating to termination payments—Inland Revenue con- 
cession 


The Law Society’s Revenue Law Committee had correspondence with the Personal Tax Division 
of the Inland Revenue earlier this year on the subject of the tax treatment which the Revenue 
applied, on a concessionary basis, to the payment by an employer of the legal costs incurred by 
a former employee in connection with the termination of the employment. 


In an extra-statutory concession published on 2 September 1993, the Reyenue gave details of 
their practice and outlined the circumstances in which they would not seek to tax payment of 
legal costs including disbursements and VAT by the employer. 


Where a dispute is settled without recourse to the courts, tax will not be charged where payments 
are made direct to the former employee’s solicitor and in full or partial discharge of the 
solicitors’ bill of costs incurred by the employee only in connection with the termination of his 
or her employment and under a specific term in the settlement agreement providing for that 
payment. 

The Revenue has subsequently confirmed in correspondence that the requirement for the costs 
to be incurred “only” in connection with the termination of employment does not mean that the 
solicitors’ bill must relate exclusively to costs so incurred, but the concession would only apply to 
those costs and it follows that accordingly, they should be clearly identifiable in the solicitors’ 
bill: Law Society’s Gazette 3 November 1993 p 34. 


Concession A81—(Termination payments and legal costs). 
Revenue Interpretation RI 61—Termination payments and legal costs. 


17 December 1993. Inland Revenue 


Lloyd’s: basis of assessment for individual names—transitional 
administrative arrangements | 


The Financial Secretary to the Treasury, Stephen Dorrell MP, has today announced the 
publication of the transitional administrative arrangements that will apply in moving from the 
present basis of assessing individual members to the new basis. Bie sit signi 
In reply to a Parliamentary Question [HC Official Report, 17 December 1993, Vol 234 col 972], 
the Financial Secretary said— 5 10 pee ps 
“The transitional administrative arrangements that will apply in the move from the present 
basis of assessing individual members to the new basis have now been finalised: these 
arrangements are subject to the legislative proposals being enacted in due course. The detail 
Is set Out in a note which is being placed in the House of Commons Library.” orem 


ae 


DETAILS : “0 scthadinsind 

1 Subject to Parliamentary scrutiny of the proposals in Finance Bill 1994, from Account 1994 
onwards there will be a change in the basis of charging to tax profits that arise toa Lloyd’s 
underwriter as a result of participation in one or more syndicates for a specific underwriting 
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year. The intention is that the profits of Account 1994 will be assessed not in 1994-95, as would 
tee pee the case, but in the year that those profits are declared and distributed, namely 


2 The transitional arrangements needed to achieve such a change involve alterations in— 


— the precise dates on which tax becomes payable in respect of syndicate profits; 
— when information should be returned to the Inland Revenue; 
— when loss relief claims can be made. 


The transitional arrangements in these areas are set out below. 


3 Currently tax is payable in respect of underwriting profits on the | January and the 1 July three 
years after the end of the underwriting year. Under present arrangements tax in respect of 
Account 1992 (1992-93) would have been due on | January 1996 (basic rate) and 1 July 1996 
(higher rate). 

As part of the transitional arrangements the higher rate assessment for this year will fall due on 
31 January 1997; the basic rate assessment will remain at | January 1996. For Account 1993 the 
same pattern of payment dates will apply with basic rate tax due on | January 1997 and higher 
rate on 31 January 1998. 


4 Under the proposed distribution year basis of assessment for Account 1994 onwards, tax on 
the profits will then fall due at the same dates as are envisaged for self-assessment generally, 
ie for 1997-98 tax will be due on 31 January 1998, 31 July 1998 and 31 January 1999. 


5 Changing the basis of assessment in respect of syndicate profits results in there being three 
years of assessment (1994-95 to 1996-97) in which no syndicate profits fall to be assessed. There 
will, however, be personal receipts (such as ancillary fund income) and personal expenses (such 
as bank interest) to be assessed under Case I for those years. For these years, therefore, there will 
be just one tax payment date which will also be set at 31 January 1998. 


6 Information relating to underwriting Account 1992 will be sought in conjunction with the 
income tax return to be issued in April 1996 and for Account 1993 that to be issued in April 
1997. These dates are a year later than would have been the case had present arrangements 
continued. 


7 Information relating to the years of assessment 1994-95 to 1996-97 will also be sought in 
conjunction with the income tax return to be issued in April 1997. In practice this information 
will be available to underwriters well before that date. Because of this, a form will be provided in 
April 1994 on which they can record the relevant information much closer to the time that it 
actually arises; it will, therefore, be readily accessible to them when it has to be returned formally 
in 1997. 


8 If it is clear that any of the years 1994-95 to 1996-97 result in a loss (because personal 
expenses exceed personal receipts) the Inland Revenue will give effect to loss claims, subject to 
normal checking, on submission of a claim as soon as the figures are available. In some instances 
the tax adjusted results for 1992-93 and 1993-94 may also be available to an underwriter before 
the date he is required to return them to the Inland Revenue. If these results show a loss, the 
Inland Revenue will similarly be prepared to give effect to loss claims based on those results, 
subject to normal checking, provided all the information that would have been provided in the 
income tax return relating to that return of profit or loss is supplied with the loss claim. 

9 The transitional arrangements will come to an end with the return of underwriting profits for 
1997-98. For that year onwards the proposed self-assessment filing and payment dates will 
apply. No extended time limits for claims and elections will be required and members’ agent 
accounting will not apply after Account 1993. 


10 The transitional arrangements are summarised in the [table reproduced below]. 


NOTES 

1 The Government’s proposals were announced in an Inland Revenue Press Release 14 October 
1993 entitled “Lloyd’s: tax arrangements for corporate members—basis of assessment for 
individual members”. 

2 These proposals appear in the Finance Bill which will be published on 11 January 1994. 

3 The administrative transitional arrangements are being publicised now so that the individual 
members can have adequate notice of the procedures. Also, it will enable those who might be 
considering acceptance of the Lloyd’s Settlement Offer published on 6 December 1993 to know 
when tax on payments under that offer would be payable. 


LLOYD’S UNDERWRITERS—ASSESSMENT OF LLOYD’S PROFITS DATES 
FOR PAYMENT OF TAX , 

The table sets out details of the information that will be asked for in each tax return from 1994 
to 1998, as well as details of when Lloyd’s profits will be assessed and the dates on which the tax 
on those profits will be due. 
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Return 
1994 1995 1996 1997 1998 
Syndicate income 
Account 1991 — 1992 1993 1994 
Year of assessment 1991-92 1992-93 1993-94 1997-98 
Tax payable [I 
Basic rate } 11.96 1.1.97 
Expenses incurred, 
personally and income 
arising on personal 
funds 
Period year to — year to 6.4.93— year to 
5.4.92 5.4.93 31,172,937 31. {Rays 
year to 
31.12.94 
year to 
i 2 
year to 
31.12.96 
Year of assessment 1991-92 — 1992-93 1993-94 1997-98 
1994-95 
1995-96 
1996-97 
Tax payable 31.1.98 
Payment on account 31.7.98 
Sweep up assessment L795 81 Ok97 31.1.98 31.1.99 
Gains on personal 
fund assets 
Period year to year to year to year to year to 5.4.98 
5.4.94 5.4.95 5.4.96 5.4.97 OBu 
Year of assessment 1993-94 1994-95 1995-96 1996-97 1997-98 


Commentary—Simon’'s Taxes Division E5.4, 
Notes—' Members’ Agent Accounting suspended for Account 1991 in light of losses. 


* Expenses incurred in the period 1 January to 5 April 1993 that prior to Finance Act 1993 would have been allowable 
against 1993-94 profits will also be reported: and allowed for 1993-94. 


9 February 1994. Inland Revenue 


European Economic Area Agreement 


The European Economic Area (EEA) Agreement which came into force on 7 January 1994 
extends the principles of the Single Market to five states of the European’ Free Trade 
Association (Austria, Finland, Iceland, Norway and Sweden). [NB Austria, Finland and Sweden 
were admitted to the EU on 1 January 1995.] 

The EEA Agreement covers the free movement of goods, services, capital and he Sethe and rules 
on competition and state aids. There are a number of direct tax consequences (described in 
detail below) concerning— 

— private medical insurance; 

— maintenance payments; 

— European economic interest groups; 

— company migrations; and SGQB RB2OG G7 3290 | 


+ deposit takers. abt HikGe TSM Gia tive ba 
psbs Svetl Bo 215 

A 20) 10. SELB GGIRS BITAD 

DETAILS bie ANIA MO.K61 | 


Private medical insurance 


t vr i 
1 Tax relief is available on premiums paid under certain private medical Linsuran Naa 
the over 60s. One condition for relief is that the insurer must be authorised to ca 


business either in the UK or in another European Union (EU) member state of which ‘it is’ a 
national. From | January 1994 this will be extended to include all states within the E 
Economic Area. wih oddarn etttend i 
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flaintenance payments 


The EEA Agreement extends tax relief to maintenance payments under new or existing EEA 
ourt orders or written agreements made and enforceable under the law of an EEA state. Relief 
vill be available for payments due and made on or after 1 January 1994. 


As with maintenance payments made under UK and other EU court orders or written 
greements, to qualify for relief payments must be— 
made to a divorced or separated husband or wife who has not remarried; and 
for his or her own maintenance or for the maintenance by him or her of a child of the family 
aged under 21. 
here is no relief for payments made directly to children. 


Relief is available on maintenance payments up to a limit equal to the married couple’s 
Jlowance (£1,720 for 1993-94, 1994-95 and 1995-96). [FA 1994 s 79] provides for the restriction 
f the relief to 20 per cent, for 1994-95 and to 15 per cent for 1995-96 in line with similar 
estrictions in the married couple’s allowance. 


Anyone wishing to claim relief should contact their tax office and provide a copy of the court 
rder or written agreement under which payments are made. 


=uropean economic interest groupings (EEIGs) 


- EEIGs—an optional form of business entity for businesses looking to co-operate 
iternationally—may be set up under Council Regulation (EEC) No 2137/85 of 25 July 1985 
yhich came into effect on 1 July 1989. For tax purposes EEIGs are fiscally transparent in that 
rofits are taxable and losses allowable only in the hands of their members. The relevant 
sgislation was introduced by FA 1990's 69, Sch 11. As a result of the extension of the 1985 
egulation under EEA Agreement, these provisions will apply to all EEIGs established within 
he European Economic Area. 

sompany migrations 

TA 1988 s 765A removed the requirement under TA 1988 s 765 to obtain Treasury consent 
efore carrying out certain transactions in securities where the transaction was a movement of 
apital between persons resident in member states of the EC, within the meaning of Council 
Jirective No 88/361/EEC of 24 June 1988. The company is required instead to provide 
1formation to the Board of Inland Revenue within six months of carrying out the transaction 
§ set out in The Movements of Capital (Required Information) Regulations 1990 
51 1990/1671]. As a result of the EEA agreement, these provisions will apply to movements of 
apital between persons resident in member states of the EEA made on or after 1 January 1994. 


Jeposit takers 


The EEA Agreement means that the provisions of the Second Banking Co-ordination 
directive [86/646/EEC] will apply throughout the EEA. Any EU or EEA deposit taker operating 
branch in the UK will be subject to the rules for deducting tax on interest paid to individual 
westors which apply to UK banks and building societies. 


IOTES 


The European Area Economic (EEA) Agreement was signed at Oporto on 2 May 1992 and 
ntered into force on | January 1994. The Agreement extends the principles of the EC single 
1arket and some other EC rules to five states of the European Free Trade Association [EFTA] 
Austria, Finland, Iceland, Norway and Sweden). 

Switzerland, also an EFTA member, decided in a referendum’ in December 1992 not to 
articipate in the EEA. The need to amend the Agreement to exclude Switzerland (in a Protocol 
igned on 17 March 1993) delayed the original target date for entry into force of | January 1993. 
iechtenstein will join the EEA at a date after | January 1994 yet to be decided due to the need 
» make special arrangements arising from its close trading ties with Switzerland (with which it 
as a customs union). 

The EEA Agreement covers the free movements of goods, services, capital and people and 
ules on competition and state aids. The Agreement also provides for enhanced co-operation on 
flanking policies” such as the environment and research and development. The participating 
FTA states have taken on relevant Community legislation and established new institutions to 
nsure that the EEA rules are observed. 

The EEA Agreement does not extend to either Community legislation on direct tax (ie the 
Yirectives on Mutual Assistance, Mergers and Parent/Subsidiary companies) or the Arbitration 
‘onvention on transfer pricing. ; 


ommentary—Simon's Taxes E5.104-E5.109. 


I March 1994. Inland Revenue 


self-assessment: transition to current year  basis—anti- 
voidance provisions 


he Financial Secretary to the Treasury, Stephen Dorrell MP, today announced the broad scope 
f provisions that the Government intends to introduce in the next Finance Bill. These are 
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intended to counter avoidance of tax through manipulation of the rules for the transition from 
the preceding year basis to the current year basis of income tax. 
In reply to a written Parliamentary question today [HC Written Answer, 31. March 1994, 
Vol 240, cols 960, 961], the Financial Secretary said— 
“The Inland Revenue have today published, in a Press Release, details of the rules that the 
Government intends to introduce in the next Finance Bill concerning the anti-avoidance 
provisions for the transition from the preceding year basis to the current year basis. 


The transitional rules are set out in the 1994 Finance Bill Sch 19. They apply to businesses 
that commence before 6 April 1994 and to other sources from which income first arises 
before that date. Broadly for the year 1996-97 they allow a catching up process by averaging 
the profits for the two years ending in that year. Income in that period is therefore effectively 
taxed (in most cases) at half of the normal marginal rate for that year. And business profits 
arising in the period from the latest accounting date in 1996-97 to 5 April 1997 ultimately 
drop out of account altogether. 

The purpose of the transitional rules is broadly to ensure that there is no double taxation of 
business profits and other income, presently taxed on the preceding year basis under 
Schedule D, which the change to the current year basis of assessment might otherwise 
cause. But because of the way that the rules work, and the certainty that profits or income 
arising in a particular period will be taxed at a reduced rate (and in some cases will drop out 
of account altogether), it is necessary to counteract the effect of artificially moving profits 
or income into these periods. The Government’s intention is to deter such avoidance. 


The proposals also deal with the treatment of other income, including interest, assessed on 
the preceding year basis, and with the treatment of interest paid on borrowings to finance 
trades, professions and businesses carried on in partnership. 


The proposed legislation will have effect in respect of all periods which affect the amount of 
income assessed in 1996-97. For businesses taxed under Schedule D Case I or II this could 
commence as early as 7 April 1994. The legislation will also affect the period before 6 April 
1997 which is taxed in 1997-98. The new rules do not affect limited companies. 

The Inland Revenue have consulted on the proposals and will publish draft legislation later 
this year.” 


DETAILS 


Self-employed trades, professions and vocations (including partnerships) 


1 At present income taxed under Schedule D is assessed on a preceding year basis except in the 
first and last years of trading. Under the rules in the Finance Bill 1994, such income will from 
1997-98 be taxed on a current year basis. Businesses commencing after 5 April 1994—or deemed 
to commence under TA 1988 s 113(1) following a change after that date in the membership of a 
partnership—will be immediately taxed on the new current year basis. 


2 1996-97 will be a transitional year for which the rules for computation are set out in the 


Finance Bill 1994 Sch 19. Tax for this year will normally be assessed on the profits from the end | 


of the 1995-96 basis period (the accounting date ending in 199495) to the latest accounting 
date ending in 1996-97 (the “transitional basis period”). In the normal case that will be a 24 
month period, and one half of the profits will be taxed. In cases where the accounting date is 
changed, the period may be longer or shorter. 


3 Under the new rules, the 1997-98 assessment will normally be based on. the 12 months 
accounts ending in that year. That proportion of the profits which arises before 5 April 1997 will 
be available—as transitional relief—for deduction from the profits of the final period of trading, 
or, if earlier, when the accounting date of the business moves to 5 April. This means that 


eventually the profits arising in the period immediately preceding 5 April 1997 (the “transitional 
relief period”) will drop out of account. 


4 The proposed provisions will cancel any tax advantage that might accrue from artificial | 
movement of profits into periods of account that form the transitional basis period or the | 


transitional relief period, In certain circumstances such counteraction will extend to taxing in 
full, as well as in a proportionate amount, profits which are artificially moved into the 1996-97 
period. Similarly the amount of transitional relief may be reduced by the full amount of the 
profits shifted into the basis for 1997-98 of which the transitional relief period forms a part. 

5 In some circumstances, businesses will be taxed for 1996-97 on the actual profits arising in the 


year to 5 April 1997. Such businesses will not be affected by the proposed provisions set out in 
this Press Release. 


Proposals identifying the avoidance and cancelling the benefit , RAT 
6 The legislation will take a four-step approach. The first step is to identify ‘the type of 


aa ‘hone— 


transaction, event or change in practice—teferred to collectively as “triggers” —which may bring ' 


taxpayers within the scope of the anti-avoidance rules. Those triggers are— 4 SAABBIOVB 

~ change of one accounting policy for another or a modification within one policy; ROIQ’B 

— transactions with persons with whom the taxpayer has some family or proprietorial link 
(typically “connected” persons) including partnerships; > ot ted 


| 


} anomiverg@ to | 


' 


{ 


4 


( 
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— arrangements with unconnected persons which are wholly or partly reciprocal or self- 
cancelling, for example the sale of stock immediately before the end of the transitional basis 
period and re-purchase immediately afterwards; 

~— changes in business behaviour, which need not involve any changes in accounting policy. 
This would mean any change in a settled practice of a trade, profession or vocation as to the 
timing of any of the following— 

— on the incoming side of a business—the supply of goods or services, the invoicing of 
customers or clients and the collection of debts (including payments on account); 

— on the expenditure side of a business—the obtaining of goods or services, the incurring 
of business expenses and the settlement of outstanding debts (including making 
payments on account). 


7 Any case that falls into one of these four categories will be regarded as raising a prima facie 
case for challenge that avoidance has taken place unless either— 


(a) the obtaining of a tax advantage arising from an increase in the profits of the transitional 
basis period, or as the case may be of the transitional relief period, is not the main benefit or 
one of the main benefits that can reasonably be expected to arise from the trigger; or 

(b) the business can show that the triggering transaction was undertaken solely for bona fide 
commercial reasons. Obtaining a tax advantage will not be such a reason; or 

(c) the absolute and relative amounts of profits shifted into particular periods fall below a 
prescribed limit, or the turnover of the business is less than a prescribed amount. The 
legislation will provide powers to make Regulations to set these amounts which will be 
announced by 5 April 1997. The Government’s intention is to deter people from undertaking 
triggering transactions; it is therefore not appropriate at this stage to indicate the level at 
which these limits will be set. 


8 If the business is not excluded by any one of the tests in para 7 above, the increase in profits 
identified for the transitional basis period will be charged in full in addition to the profits 
averaged down, without any adjustments to the profits for any other year of assessment. For the 
transitional relief period, the transitional relief will be reduced by the full amount of the profits 
moved into the basis period for 1997-98. The effect is demonstrated in Examples | and 2 
respectively in the Annex [reproduced below]. 


— 


Other income taxed on the preceding year basis 


9 Income taxed under Schedule D Cases HI-V on the preceding year basis will, under the 
transitional rules, be assessed for 1996-97 on half of the income arising in the two years to 
5 April 1997. Broadly similar rules to those applying for trades, professions and vocations will 
apply to income—other than interest—which is artificially moved into these periods. Such 
income is not subject to transitional relief. 


Interest received 


10 Where an account exists on which interest is paid gross, the law requires that new deposits 
and withdrawals should strictly be treated on the current year basis under the commencement 
and cessation provisions respectively. In practice all deposits into bank accounts are usually 
treated as a single source, unless the taxpayer asks for the strict basis to apply. Additions to 
existing holdings of National Savings Income Bonds are also usually treated as a single source. 


11 New accounts are at present put directly onto the preceding year basis where there is an 
existing account taxed on that basis. With the move to the current year basis for new sources of 
income arising after 5 April 1994, such income will be taxed in accordance with the new basis 
period rules contained in the 1994 Finance Bill, even where there already exists one or more 
accounts assessed on the preceding year basis. 

12 Deposits into or withdrawals from accounts, or additions to or withdrawals from existing 
holdings of National Savings Income Bonds on which interest first arose before 6 April 1994 
that are made in the period from 6 April 1994 to 5 April 1997, will as now generally be treated on 
the preceding year basis. However the Revenue reserve the right to apply the strict basis (current 
year) where it appears that pre-existing sources of interest taxed on the current year basis have 
been depleted and such a source taxed on the preceding year basis has been correspondingly 
increased in such a way as to avoid tax that would otherwise be due by taking advantage of the 
transitional provisions. This practice will apply only to deposits made on or after 31 March 
1994. 

13 Legislation will be brought forward in the next Finance Bill to deal with variations made on 
or after 31 March 1994 in the terms of an account taxed on the preceding year basis. Where such 
variations provide for interest to arise at irregular intervals or at rates that do not reflect the 
underlying accrual rate in the period from 31 March 1994 to 5 April 1998 in such a way that a 
tax advantage might be expected to arise, the interest will be treated as arising on each day 
during the period of the deposit in the amount accruing to that day. 


Interest paid 

14 Payments of interest on borrowings to finance a trade or profession carried on in partnership 
may presently be relieved in one of two ways. Either there can be a deduction in the partnership 
accounts, if the interest is paid by the partnership on a partnership loan, or individual partners 
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can get a deduction under TA 1988 s 353 for their own borrowings used to finance the 
partnership. For the transitional year 1996-97 partnerships choosing the first method would get 
relief only on a proportion of the interest paid, corresponding to the fraction applied to the 
basis period for that year. But if they claimed relief under s 353 the partners would be eligible for 
relief on the full amount of interest paid on a fiscal year basis. The Revenue are aware that 
partnerships are being advised to obtain new personal loans to ensure they get relief under s 353. 


15 The Government intends to legislate to ensure that, unless there are bona fide commercial 
reasons for the re-financing, and the main or one of the main purposes is not to obtain a tax 
advantage, TA 1988 s 353 relief will be reduced proportionately. Any interest which qualifies for 
relief under s 353 and is paid in the period between the end of the: 1995—96 basis period and 
6 April 1997 (exclusive) will be reduced to the fraction of which the numerator is 12 and the 
denominator the number of months in that period. The effect of these proposals is shown in 
Example 3 in the Annex [reproduced below]. They will not apply to any re-financing arrange- 
ments completed before 31 March 1994. 


Notes 


1 The introduction of self-assessment and simplification of personal tax was announced by the 
Chancellor in his November Budget and the main legislation to give effect to this is contained in 
the Finance Bill 1994 Part IV Chs III, IV. : 


2 A key element of the proposals which will make the tax system for the self-employed and those 
in receipt of investment income both simpler and fairer is the introduction of the current year 
basis of assessment for all types of income. To permit the move from the preceding year basis to 
the current year basis, without doubly taxing businesses and income, it is necessary to tax profits 
and income arising in the transitional period at a lower average rate and the profits of some 
periods may drop out of account altogether. 

3 In the consultative. document “A simpler system for assessing personal tax” published on 
5 November 1992, the Revenue stated that it would be necessary to have an anti-avoidance rule 
to prevent manipulation of the transitional rules for tax avoidance purposes. It was further 
announced at para 35 of a Press Release dated 11 January 1994 headed “Self-assessment and 
ee eh of personal tax”, that such rules would be brought forward in the Finance Bill 

OY. 


4 Further details about the operation of the transitional provisions can be found in the February 
1994 edition of Tax Bulletin. 


ANNEX 
Example 1 


Transitional basis period avoidance (para 8) 
Geoffrey returns profits as follows— 
Year ended 5 April 1995 ‘£10,000 


2 years ended 5 April 1997 £30,000 
The assessments are— 

1995-96 £10,000 ; 

1996-97 £30,000. x 12/24 = £15,000 


Profits of £5,000 were shifted from the year ended 5 April 1995 to the following period ‘by 
means of one of the triggers. If Geoffrey is unable to demonstrate that either of the exclusions 
in para 7(a) or (b) applies, £5,000 will be added to the returned assessment for 1996-97, 
making £20,000 in all. The assessment for 1995-96 will remain unchanged. © » ~ 


Example 2 


Transitional relief period avoidance (para 8) 
Helen returns profits as follows— sone eee « 
Year ended 5 October 1997 £36,000 — 


Year ended 5 October 1998 | £24,000 
The assessments are— | eaiaaial Qi ra gi 

1997-98 £36,000 — 

1998-99 ON 9G O18 AIT PIR OR TIOS 


A 7 i PITT! SY BITLVDS 
Transitional relief in respect of the apportioned profits for the period from 6 October 1996 to 
5 April 1997 would be £36,000 x /12 = £18,000. 

Profits of £6,000 were shifted from the year ended 5 October 1998 to the previous year by 
means of one of the triggers. If Helen is unable to demonstrate that either of the exclusions in 
para 7(a) or (b) applies, the transitional relief will be reduced by £6,000 to £12,000. There will 
be no further adjustments. lava for 1 oclt Ut etaeso8 
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Example 3 


Re-financing of partnership borrowing (para 15) 


Ian is a partner in ABC & Co which draws up accounts to 5 April. In 1994-95, he borrows 
£100,000 and introduces it into the partnership to reduce the partnership overdraft. In each of 
the years 1995-96 and 1996-97 he pays interest of £7,500, for which he claims relief under TA 
1988 s 353. He is unable to demonstrate that the re-financing is undertaken for bona fide 
commercial reasons. The relief is reduced in the ratio 12/24: he is given relief of £3,750 in each 
of these years. 

Janet is a partner in DE & Co which draws up accounts to 5 May. On 6 May 1994, she 
borrows £240,000 and introduces it into DE & Co to enable a term loan to be paid off early. 
In 1994-95 she pays interest of £16,500, and in each of the years 1995-96 and 1996-97 
interest of £18,000. She claims relief each year under s 353. She is unable to demonstrate that 
the re-financing is undertaken for bona fide commercial reasons. The relief is reduced in the 
ratio 12/35 ie an average 12 month measure of interest paid is spread over the entire period 
from the start of the transitional basis period (6 May 1994) to the end of the transitional relief 


period (5 May 1997). This is to ensure that some relief is given for 1996-97. She is given relief 


of £5,658 in 1994-95 and £6,172 in both 1995—96 and 1996-97. 


Commentary—Simon's Taxes B4.10. 


August 1994. Taxation Practitioner: Inland Revenue letter 


Finance Act 1994: Capital allowance provisions 


[FA 1994 SECTION 117]. EXPENDITURE ON MACHINERY OR PLANT 

You feel that [s 117] introduces a complex hybrid system for distinguishing building from plant. 
You also consider that the new rules will make the position more uncertain than it is at the 
moment. 

As you know, court cases have, over the years, increasingly reclassified expenditure on buildings 
and structures as being expenditure on plant. This erosion in the plant/structure boundary has 
affected Exchequer receipts and has. in itself created continuing uncertainty. 

The intention behind the legislation is therefore to strengthen the current boundary, and to 
ensure that no further erosion takes place. It would of course be difficult for the new rules to 
replicate past treatment in every case. Nevertheless, the broad aim is to provide exclusions for 
assets currently regarded as plant as a result of court decisions, so as to leave the present 
position unchanged ,.. It remains our view that, in practice, the tax treatment of specific assets 
should be less uncertain than it is at the moment. 

On prescribed lists, you make the point that construction techniques are constantly being 
improved and over time, the lists would become out of date. We appreciate that there are 
continuing developments in building styles and that these will need to be kept under review, 
You sought clarification on a number of specific points, on which our views are as follows. 


[CAA 1990 SCH AA1 PARA 1(2)] 


The broad proposition is that buildings were never intended to be plant and the clause aims to 
bring everything which is a part of a building within its scope except where, as I have explained, 
there is case law to the contrary. 

The words “moveable or otherwise” are not intended to describe a category of assets. They are 
simply saying that it does not matter whether, as a matter of fact, the asset in question can be 
moved. The words are aimed at modern building techniques which, for example, permit an entire 
room (such as a toilet) to be placed in a building as a complete module. 


[TABLE 1(2)] 

I can confirm that references to “the trade” will apply where the asset is actually used in the 
course of businesses deemed to be trade by CAA 1990 

such assets in the normal way. 

Table 1(2)(1) protects sewerage systems and Table 1(2)(9) protects sprinkler ete equipment. 


[TABLE 1(2)(12)] 

In practice, we have only accepted that strong rooms in banks or building societies can be plant 
(and not necessarily in every case). The precise facts are, as always, crucial, but, generally, we 
have notaccepted that an ordinary room paces plant because, say, better locks are fitted, bars 
are put on the windows and it is called a “strong room”. Most claims for strong rooms outside 


the banking sector fall into this category and, for simplicity, the clause focuses on this instead of 


attempting to define the ingredients of a qualifying strong room. You will note that “safes” are 
protected in all cases. Th 2); ea 


s 27 (eg professions) and to the lessors of 
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[TABLE 1(2)(14)] 


The use of decorative assets in trades other than hotels and restaurants have not previously been 
accepted as plant. The new rules therefore maintain the status quo. 


You suggest that milk parlours, which have no alternative use as a building, should be included 
in the exclusions listed in Table 1. The test we have used has not been whether a structure has any 
alternative use, but whether it has been treated as plant under existing case law. The new rules let 
out structures which may have qualified in the past. Incidentally, you say that the Table treats 
certain items as plant. This is not correct—{it] continues to let existing case law apply. Not all 
cold stores are plant, for example. 


Table 2, Note 2, is intended to let out from item G, column | of Table 2, assets which are within 
the definition in CAA 1990 s 18 (subject to additions for the purpose of FA 1994 s 117 only). 
Such assets will still be within the scope of the clause if they come within other headings in 
column | and are not let out by column 2 or any of the other provisions. 


The definition of industrial buildings is not being extended for the purposes of industrial 
buildings allowances. These provisions are only for the purpose of excluding certain assets 
within the item G, column 1, Table 2 catch all. 


[SECTION 118]: NOTIFICATION OF EXPENDITURE 


You are generally concerned about the new rules for notifying expenditure on machinery and 
plant, and their application to periods ending before 30 November 1993. It may be helpful if I 
explain some of the background to these proposals. 


It is the case that the reclassifications over the years of expenditure on buildings and structures 
have a retrospective effect. This means that under current legislation taxpayers would be able to 
make claims for plant allowances for assets purchased in the past, and later reclassified, in any 
tax year which is still open. This is despite the fact that when the assets were purchased they will 
often not have been thought to qualify for such allowances. Backdating of claims could 
represent a substantial windfall gain for taxpayers and, of course, a corresponding loss for the 
Exchequer. The new rules are intended to limit the extent to which such claims can be backdated 
by introducing a general time limit for notification of expenditure. 


I should mention that where the new time limits have not been met, entitlement to the 
allowances will not usually be lost. These will normally be claimable in the next period for which 
the time limit has not expired. No relief will be available for assets which have been disposed of 
before the commencement of the chargeable period (or its basis period) in which notification 
takes place. But the normal balancing adjustments required on disposal would in any event have 
limited, if not removed completely, the net amount of relief which would have been claimed ... 


Finally, I can confirm that where expenditure is originally claimed as a revenue deduction but is 
subsequently recategorised as plant or industrial buildings, the original computation will be 
regarded as notice for the purposes of the new rules. 


9 November 1994. Inland Revenue 
Clearance procedure for non-trading controlled foreign companies 


The Inland Revenue have today announced details of a new clearance procedure for companies 


ye punt be affected by changes to the controlled foreign companies legislation made by FA 
S ; 


DETAILS 


1 This new procedure is intended to help controlled foreign companies to keep down their 
compliance costs. In future, the Revenue will be prepared to confirm, on the facts provided, that 
such a company will not be subject to a direction under the controlled foreign companies 
legislation, because it meets either the “exempt activities” or “motive” tests in TA 1988 s 748. 


2 Clearance applications will be considered in respect of non-trading controlled foreign 
companies for accounting periods ending on or after 30 November 1993. Details of how to make. 
an application and guidance on the information which the Revenue will require can be obtained 
by writing to International Division 4/2, Room 311, Melbourne House, Aldwych, London 
WC2B 4LL or by telephoning 0171 438 6945. Se ae 


NOTES “ 


Controlled foreign company legislation aus ) iy ! 


1 A controlled foreign company is a company which is not resident in the UK buts controlled 
by individuals or companies who are. It must also be subject to a level of taxation which is less 
than three-quarters of what it would have paid had it been resident in the UK. UK resident 
corporate shareholders with a minimum 10% shareholding are chargeable to UK» tax:on the: 
income of controlled foreign companies in which they have an interest. The amount assessable is 
usually the proportion of the controlled foreign company’s income which is equal to the | 


| 
‘ 
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proportion of shares owned. A tax charge can be raised only following the issue of a formal 
direction by the Board of Inland Revenue. The relevant legislation can be found in TA 1988 
Part XVII Ch IV and Sch 25, 26. 


Exclusions 


2 No charge is made on most controlled foreign companies’ income because of a variety of 

exclusions within the legislation. There is no charge if any of the following applies— 

— the controlled foreign company pursues an acceptable distribution policy, so that the 
required proportion of its profits finds its way to the UK; 

— the controlled foreign company’s activity is specifically exempted (the “exempt activities” 
test); 

— subject to certain conditions, the controlled foreign company is publicly quoted; 

— the controlled foreign company’s chargeable profits fall below £20,000 in a full year 

) (chargeable profits are calculated as for UK tax purposes, but exclude capital gains and 
losses); or 

— the arrangements under which the controlled foreign company operates were not made to 
avoid UK tax (the “motive” test). 


3 The Revenue have also issued a list of those countries in which residence and the carrying on 
of a business will not trigger a charge under the legislation. 


FA 1994 s 134 


4 In order to pursue an acceptable distribution policy, trading controlled foreign companies have 
had to distribute 50% of their accounting profits and non-trading companies 90%. However, 
some companies exploited the mismatch between the profits shown by their accounts and the 
profits which would have been chargeable to tax had they been resident in the UK to avoid a 
charge under the controlled foreign company legislation. To counter this practice, FA 1994 s 134 
changed the measure of profits for non-trading controlled foreign companies from accounting 
profits to chargeable profits less foreign taxes. In future, non-trading controlled foreign com- 
panies will therefore need to calculate what their taxable profits would be if they wish to pursue 
an acceptable distribution policy. 


Clearance procedure 


5 The new Revenue clearance procedure has been introduced to give a measure of certainty and 
save compliance costs for those companies which believe that they would be excluded under the 
“exempt activities” or “motive” tests. It will therefore apply only to non-trading controlled 
foreign companies. 

6 In most cases it should be possible for the Revenue to give an advance ruling about the 
application of the tests which covers a number of years, provided that all the relevant facts have 
been accurately disclosed and there is no change in the nature and conduct of the business of the 
controlled foreign company. 


Commentary—Simon’s Taxes D4.138, D4.139. 


20 February 1995. ICAEW 


Incorporation of professional partnerships: tax implications of certain 
aspects—Guidance note (TAX 7/95) 


INTRODUCTION 


The incorporation of a professional partnership by means of the transfer of its business as a 
going concern to a company owned by the former partners gives rise to a number of potential 
tax problems. Some are recognised by the tax legislation, some dealt with by concession and 
others not dealt with at all. 

The Tax Faculty has been in correspondence with the Inland Revenue about certain aspects of 
this matter the text of which is set out in the following pages. It included references to the 
problems arising from the two points referred to in the last paragraph below and the statements 
mentioned were issued by the Revenue during the course of this correspondence. 

For convenience this has been divided in sections as follows— 

~ (A) transfer of work in progress and debtors 

— (B) interest relief 

— (C) partnership annuities 

— (D) corporate partnerships and TCGA 1992 s 162. 

Particular attention is drawn to the issue on 20 June 1994 of the revised text of Concession A43 
referred to at section B and to the article on page 151 of Tax Bulletin No 12 (August 1994) in 
respect of paragraph 5(a) of section C. 
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INCORPORATION OF PROFESSIONAL PARTNERSHIPS: TAX IMPLICATIONS 


A Transfer of work in progress and debtors [ICAEW] 


Partnership on earnings basis 


1 The first potential problem is that there will practically always be an uplift inthe basis of 
valuation because, for a variety of reasons, the partnership basis of valuation will fall short of a 
full earnings basis of a company. An example is when work in progress (WIP) excludes partners’ 
time in the partnership, but will include their salaries as employees of the company. The rate of 
tax and its timing will depend upon which of three treatments applies— 


(a) transfer at partnership valuation, following which the uplift is taken in the company on 
revaluation of its opening WIP. (This would not normally be good accounting practice, but 
might nonetheless be adopted.); 

(b) transfer at partnership valuation but, since the asset is purchased, the company does not 
revalue its opening WIP; and 

(c) transfer at company valuation, so the uplift is taken in the closing WIP of ‘the partnership. 


2 If there is a revaluation of opening WIP in the company as under (a), confirmation is sought 
that the uplift would fall within Case I, not Case VI. In that event, the only difference from the 
company not revaluing its WIP as under (b) would be that the profit would be deferred to the 
extent that the work is unbilled at the end of the company’s first accounting period. 


3 Please confirm that you would normally accept any of these three treatments as valid for 
taxation purposes provided that in cases (a) and (5) partnership valuation should be on the basis 
consistently used in the partnership accounts. SUC SMT eid. 


Revenue response 


TA 1988 s 102(2) determines that if s 101(1)(a) applies the same figure is to be used for both 
parties to the agreement. If the terms of the transfer agreement are accepted and they provide 
that the WIP is transferred to the company at the partnership’s closing valuation, scenario(a), 
then we will accept that s 101(1)(a) will apply. If the company revalues the ‘WIP on-acquisition 
the legislation overrides the company’s accounts treatment so the uplift and the eventual profit 
arising out of that WIP will be assessed Case I on the company. Therefore the uplift could not be 
assessed Case VI at the Revenue’s instigation. But under s 101(2) the partnership could elect that 
the difference between the original cost of the WIP and the s 101(1) valuation, in (a) the 
partners’ closing valuation, should be assessed Case VI. With (b) the position is similar. 


As the above is likely to apply in most cases we can generally provide the confirmation sought. 
Inspectors, however, will look closely at the application of s 101(1)(a), the transfer, valuation 
basis adopted and the terms of the transfer agreement where the transfer valuation basis is not 
consistent with the basis previously used by the partnership, which itself must be acceptable. 


Bare ie that we would accept that all three treatments are valid bases for transfer under 
S )(a). so 


[ICAEW] 


4 Please also confirm that the transfer of the WIP in exchange for shares where TCGA 1992 
s 162 rollover applies does not necessarily determine the transfer price of the WIP. at market 
value for Case I/II purposes, and that inspectors will normally accept the price allocated to it in 


the sale agreement where it follows the basis of valuation consistently used inthe: partnership 
accounts. = ls ce chile 


Revenue response . 


Where an agreement for the sale of a professional business to a company in consideration for the 


issue of shares provides for an apportionment of the overall value of the business as between the 
various assets transferred, inspectors will normally accept such an apportionment unless it is 
clearly illusory, colourable or fraudulent. The value apportioned. to. professional WIP would 
therefore be accepted for TA 1988 s 101(1)(a) purposes if it represented the'cost of the work on: 
the basis consistently used to value the work for accounting purposes. Lay \ rP 


ae ae 


Partnership on conventional (eg bills delivered or cash) basis [ICAEW]. <= unrsidatg 
5 Where the partnership does not account for WIP, the consideration (if any) paid for it by 'the 
company Is assessable under Case VI (TA 1988 s 104(6)). Please confirm, in consistency. with 
[para] 4 above, that no consideration is assessable where the partnership assets are transferred for . 
shares and a nil consideration is allocated to the WIP in the same agreement, sei 0ti (8). 
6 Similarly, where the partnership does not account for debtors, please. confirm: that no 


consideration is assessable if the debtors are transferred in consideration r shares and a nil 
consideration is allocated in the sale agreement. strani = sie iat 


7 Please confirm that the same principles apply to any other conventional basis, ie one which is 
not an earnings basis. ) robosa Toi y)@ Teper gee aalabeqets | 
F f 
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Revenue response 


If, as seems to be the case in cash or conventional bases cases, the consistent basis adopted has 
been not to value WIP and if the terms of the bargain are that the WIP is transferred for nil 
consideration then we would not seek to challenge the agreement. Then s 101(1) would not apply 
because “in computing for any tax purpose the profits or gains of a profession” (this would not 
include the capital gains of the partners or the individual proprietor) there would not be “a 
valuation ...taken of the work ...in progress at the discontinuance” (s 101(1)). TA 1988 
ss 104(2), 106(2) (see our next two paras) have similar effect. 


TA 1988 s 104 applies to tax the partners under Case VI on any sums received on or after 

discontinuance unless the sums were “otherwise chargeable to tax” (s 104(2)). If all the profit on 

the partnership’s closing WIP is assessable on the company we would accept it would be 

excluded from Case VI charge by s 104(2). Thus if for the Company’s tax purposes the opening 
_ WIP of the company is nil then there will be no Case VI charge on the WIP. TA 1988 s 106(2) 
j (see our next para) has a similar effect. 


If the terms of the bargain are that all the rights to the debts of the partnership are transferred 
to the company then under s 106(2), sums received which would otherwise be chargeable on the 
predecessor under Schedule D, Case VI by virtue of s 104(1) are to be treated as business receipts 
of the successor. Therefore if the terms of the bargain are that nil consideration is given then for 
the company’s tax purposes all receipts from those debtors would be the taxable business 
receipts. 


INCORPORATION OF PROFESSIONAL PARTNERSHIPS: TAX IMPLICATIONS 
B Interest relief [ICAEW] 


1 Unless the company is close, the lack of interest relief on the working shareholders’ 
borrowings for subscription or purchase of shares or for lending money to the company is a 
major bar to incorporation. The size of many professional companies will be such that they will 
not, in the normal way, be close. 
2 Most professions restrict the amount of equity that may be held by non-members. For 
instance, an accountancy business carrying out a regulated audit has to have 75% of its equity 
owned by regulated individuals. Outside finance is generally limited by the lack of tangible asset 
cover. Accordingly, a professional company will tend to be under-capitalised if it cannot look to 
its shareholders for funds on a tax-effective basis. An owner-managed company of this sort 
cannot be compared with a quoted company that has institutional and portfolio investors and 
can offer good security. Under-capitalisation also reduces the ability of clients and the investing 
public to have effective redress when professional indemnity claims are made, particularly as 
insurance capacity in this market is severely limited. As the company would be owner-managed 
there is no good reason in principle why interest relief should not be given to working 
shareholders. Otherwise, it will make it very difficult for the equivalent of new partners to share 
in the ownership by becoming shareholders unless they have substantial private wealth—a 
retrogressive step. 
3, In previous correspondence we asked if you. would accept the case for an extension of 
Concession -A43 so that partners who became the working shareholders of an owner-managed 
professional company would continue to obtain interest relief even if the company was not close. 
You rejected this request (which itself would not help new working shareholders) on the grounds 
that it would introduce a radical extension to interest relief. 
4 As an alternative, we asked if you would grant concessionary relief where the company is 
employee-controlled and the loan would satisfy TA 1988 s 361. You responded that s 361 was 
designed to cover an employee buy-out, involving a change of control, so extending Concession 
A43 would be too far removed from the aims of the legislation. This would, incidentally, 
introduce an anomaly—new working shareholders of the incorporated. firm would gain relief for 
the first 12 months after incorporation under s 361, whereas their colleagues who were partners 
before, and working shareholders after, the incorporation, or who became shareholders more 
than 12 months after incorporation, would not. 
5 We appreciate that the political climate is presently unsympathetic to any extension of interest 
relief, however deserving the cause. We therefore invite you to consider another approach to the 
problem. This is that given that it is not difficult to make a company close, you should be 
prepared to agree that certain methods of doing this would not be challenged. 
6 Broadly speaking, a company is close if it is controlled by five or fewer individuals or by its 
directors, with shareholdings of associates of the relevant individuals being counted in. There 
are three basic ways in which this test might be met— 
(a) have all the working shareholders (or sufficient of them to give voting control) as directors. 
- Because the definition of a director contained in TA 1988 s 417 is not exclusive, someone 
formally appointed director would be a director for the purpose of s 414(1), even if there was 
an inner core of directors who had real responsibility for the company’s policy; 
(b) have all the working shareholders associates of one another by making them partners in a 
parallel partnership carrying on a'segment of the business (although in this event care would 
have to be taken not to jeopardise s 162 relief in its entirety); 
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(c) have all the working shareholders associates of one another by making them trustees of a 
settlement of which they are themselves settlors, which holds shares in the company (see 
s 417(3)(b)). An example is an employee share trust. 


The above solutions are artificial and conflict with commercial objectives. Nevertheless there will 
be a strong incentive for the larger firms to use one of them. Please would you confirm, 
therefore, that in the absence of any relieving provision you would not find them intrinsically 
objectionable. 


Revenue response 


Whether a company is close, for the purpose of s 414, depends on the particular facts. It is not 
necessarily the case that everyone who is styled a director is actually a director for these 
purposes. It is possible, however, for a company to have directors who, within the powers 
bestowed by the Articles of Association, exercise different degrees of power and responsibility 
within the company. Similarly, whether someone is actually a member of a partnership is a 
question of fact. As far as trustees are concerned, a participator in a company can be attributed 
with the rights and powers of the trustees of a settlement of which he or she is the settlor. The 
attribution is, however, only of those rights and powers which the trustees hold as trustees of 
that settlement and does not extend to those they hold in a personal capacity or as trustees of 
another settlement. 


Note 


As stated above, in earlier correspondence the Institute requested that Concession A43 (issued in 
1985) should be extended to meet the difficulties outlined above. This was not accepted by the 
Revenue and subsequent correspondence sought to explore other means of overcoming these 
difficulties. 

On 20 June 1994, after the above exchange of correspondence, the Revenue issued a revised 
version of Concession A43 which extends the concession to cover cases where a partnership 1s 
incorporated into an employee controlled company. 


This matter has, therefore, now been satisfactorily resolved in nearly all cases. 


INCORPORATION OF PROFESSIONAL PARTNERSHIPS: TAX IMPLICATIONS 


C. Partnership annuities [ICAEW] 


Partners already retired 
1 Please confirm your view that— 


(a) where TCGA 1992 s 162 rollover applies on incorporation (assets exchanged for shares), the 
undertaking by the company to pay annuities, although strictly non-share consideration 
which would restrict the relief, by concession is treated as a payment for liabilities and 
therefore excluded from the consideration given for the chargeable assets; and 

where TCGA 1992 s 165 holdover is claimed (gift of business assets), the value of the 
undertaking to pay annuities (valued by reference to the cost of purchasing them from an 
insurance company) would produce a gain to the extent that it exceeded the base cost of the 
goodwill. In this connection we are unclear why it cannot be treated as payment for 
liabilities, as where s 162 applies. 


S 


Partners still working 
2 You have told us that— 


(a) under s 162, the undertaking by the company to pay annuities that commence in the future is 
not payment for an existing liability but part of the consideration given for the business 
transferred, thus restricting relief; and es 

(5) under s 165, there is also consideration so that relief is restricted. 


3 This is regrettable. We have pointed out that in a typical situation the value of an annuity 
might be such that rollover relief is restricted by two-thirds—by contrast, if incorporation did 


not take place, Statement of Practice D12, para 8 would normally prevent capital gains tax being 
chargeable on retirement. Deo EE ‘ 


4 Very many professional practices still undertake to pay annuities to partners when they retire. 
If such a practice were to incorporate today, it would have substantial goodwill for which, 
typically, two forms of consideration would be regarded as having been given—the issue of 
shares and the undertaking to pay annuities in the future. If deferment of the gain on the second 
element is denied, this will be a serious impediment to incorporation. The fact that you have not 
seen cases in which these give rise to a difficulty suggests either that partnerships have been | 
prevented from incorporating, or—much more seriously—that the point has not been noticed by 


either. the firm or the Revenue. It seems to us inevitable that the point does exist and is 
potentially damaging. , Se odae eit 


Revenue response . > "nomnett ts | 


; : how ond iimoveds (dy , 
Where a business is transferred in exchange for shares, any gains are deferred by reducing the | 
acquisition cost of those shares, but relief is restricted where any other consideration re rete | 
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An undertaking to pay an annuity involves taking on a liability, and in strictness s 162(4) will 
apply, since taking over a liability represents other consideration. This is, of course, amended by 
Concession D32. Concession D32, however, only applies where relief is due under s 162, and is 
not relevant for s 165 purposes. 

It is worth noting although s 162 is automatically applied against any chargeable gain where the 
conditions are met, if a taxpayer makes a claim to, or is entitled to, relief under ss 152, 163 and 
164, such relief will be given in priority to s 162. 

A claim may also be made under s 165 although, in practice, this would not apply where full 
consideration was given for the assets or the transfer was by way of a bargain at arm’s length. In 
those circumstances, and subject to any relief being given under s 152 etc, the only relief would 
be under s 162. 

In the circumstances you describe, an agreement to pay an annuity would probably restrict relief 
under s 165 in practice. 
jy Where the annuity relates to future payments to existing partners, there is no existing liability, 
and Concession D32 does not apply, but represents consideration within either s 162 or 165. 
Statement of Practice D12, to which you refer, relates to the payment of annuities to retiring 
partners and has no relevance to gains made on incorporation by the continuing partners. 


Post-incorporation annuity payments [ICAEW] 

5 Please confirm your view that— 

(a) the payment of annuities is allowable as an annual charge of the company under s 338; 

(b) the payment of an annuity to a former member of a partnership is excluded from TA 1988 
s 125 (annual payments for non-taxable consideration) similarly, annuities payable by the 
company as a result of having taken over the obligation to pay them are in practice so 
excluded. 


Revenue response 

Item (a) 

An annuity is not treated as a charge for the purpose of s 338 if it is not made under a liability 
incurred for a valuable and sufficient consideration. Where a company undertakes to pay an 


annuity as part of the deal whereby it acquires the business of a partnership, there is no reason 
in principle why such an annuity should not be treated as a charge on these grounds. 


Item (b) 


We can confirm that annuities paid by a partnership to a former member for the acquisition of a 
business or a share in a partnership are excluded from the scope of s 125. 

Where a company takes over an obligation to pay the annuities, provided the payments are made 
in respect of bona fide commercial transactions, we can confirm that it is our practice to regard 
the payments as outside the scope of s 125. 


INCORPORATION OF PROFESSIONAL PARTNERSHIPS: TAX IMPLICATIONS 
D Corporate partnerships and TCGA 1992 s 162 [ICAEW] 


1 Capital gains tax rollover under s 162 depends upon the whole of the business being transferred 
by an individual. Having one or more corporate partners is not uncommon in professions such 
as those of surveyors and consulting engineers. Strictly, s 162 cannot apply to the individuals 
who are partners in such a partnership because part of the business is carried on by a company. 
Please confirm that the Revenue continue to apply the concession ...[reproduced below] that 
s 162 relief is available to partners who are individuals where the partnership includes a 
company. 


Revenue response 


We can confirm that this applies to individuals. (Corporate partners are excluded under 
s 162(1).) 


EXTRACT REFERRED TO UNDER SECTION D 


Rollover relief—incorporation of business with individual and 

corporate partners 

Where a sole trader or partnership incorporates a business, CGTA 1979 s 123 provides relief 
where the whole of the business is transferred by a person who is not a company for shares and 
cash. Where one of the partners is a company, s 123 could strictly not apply because those 
partners who are individuals are not transferring the whole business, but only their collective 
shares. 

Somerset House have confirmed however, that provided the whole of the business has been 
transferred to a company, the Revenue will view each partner separately, thus enabling the 
individuals to have relief, but not the company. In addition, relief will be granted where one 
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partner takes cash and another shares. This means a degree of flexibility could exist over the 
proportion of shares and cash which is taken in exchange for the business, so long as the whole 
of the business is exchanged wholly or partly for shares. 


20 February 1995, Inland Revenue 


Stock Exchange alternative investment market (AIM)—tax reliefs for 
investment in companies joining AIM 


In a speech today to representatives of the venture capital industry the Financial Secretary to the 
Treasury, Sir George Young Bt, MP, said— 
“Last week the Stock Exchange announced details of the new securities market which it is 
launching in June, the alternative investment market (AIM). AIM hopes to attract a wide 
range of new, small and growing companies. 
The Exchange and market professionals have been concerned about the availability of the 
various tax reliefs for unquoted securities and for investment in unquoted companies— 
these reliefs include inheritance tax relief, capital gains tax reinvestment relief, and reliefs 
under the enterprise investment scheme and the new venture capital trust scheme. 
I am now pleased to be able to confirm that these unquoted reliefs will be available for AIM 
securities; the Revenue will be issuing a Press Release to publicise this point. We, will 
monitor the progress of the new market carefully.” 


DETAILS 


1 There are a large number of references in tax legislation to securities which are listed or quoted 
on the Stock Exchange or other recognised stock exchanges. As the Financial Secretary’s speech 
makes clear, securities on AIM will not fall to be treated as quoted or listed for tax purposes. 
They will therefore qualify for the various tax reliefs available for unquoted securities. 

2 It follows that AIM securities will not be eligible to be held directly by individual investors in 
PEPs. They will, however, count towards unit trusts’ and investment trusts’ own qualifying 
investments for PEP purposes. 

3 The reliefs for unquoted securities include— 


— inheritance tax business property relief (IHTA 1984 Part V Ch 1); 

— income relief for losses on shares subscribed for (TA 1988 ss 573-576); 

— capital gains tax reinvestments rollover relief (TCGA 1992.ss 164A-164N); 
capital gains tax holdover relief for gifts of business assets (TCGA 1992 ss. 165-169); 
— the enterprise investment scheme (FA 1994 s 137 Sch 15); 
— venture capital trusts [FA 1995 ss 70-73 Sch 14-16]. 


Commentary—Simon's Taxes D6.125, D1.1120. 


12 April 1995. ICAEW 


Relationship between accountancy practice and the tax computation 
in the light_of Gallagher v Jones. and Johnston v_ Britannia Air- 
ways Ltd—Guidance note (TAX 10/95) 


INTRODUCTION 


Recent decisions of the courts have dealt with the significance of accountancy practice in 
computing taxable profits Gallagher v Jones; Threlfall vy Jones in the Court of Appeal ({1993] 
STC 537) and Johnston v Britannia Airways Ltd in the High Court ({1994] STC 763). 

The Institute met with the Inland Revenue in November 1994 to discuss the approach which the 
Revenue could be expected to adopt in various common situations, in the light of these 
decisions. The conclusions are summarised below in question and answer form. The Revenue, 
have seen the text of this release and have confirmed that their position is correctly stated. 


PROVISIONS 5g 1090n'-—Talist 
, Soma sieiogios 
Question 1 a 14 
. . . = fed "" ve At ‘ 
It is a fundamental accounting requirement that proper provision be made for future expendi- 
ture In certain circumstances. See for example SSAP 17 (Accounting for post balance sheet' 
events) and SSAP 18 (Accounting for contingencies). However disagreements frequently arise as 
to the deductibility of such provisions, with inspectors citing James Spencer & Co v IRC (32 TC : 
111) as authority. ives 4 boenHne ove gaoH tozom0? | 
In the light of Britannia Airways what is the Revenue’s view on the deductibility of provisions for 
the following items, for the purposes of Schedule D Cases I and Il — ren obeleubivesa | 
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(a) warranty claims; 

(b) closure costs, including redundancies; 

(c) disputed legal actions; and 

(d) the full amount of foreseeable losses on long-term contracts recognised in accordance with 
SSAP 9 (rather than the restricted relief under SP 3/90 para 7)? 


Revenue response 


A provision would of course not be deductible in any event if the underlying expense is 
non-deductible, being excluded for example by the “wholly and exclusively” test or because it is 
capital. Subject to that, the Revenue’s view is as follows. 


(a) Warranty claims 


Commercial accounting principles should be applied and the provision assessed based on the 
tests in Owen vy Southern Railway of Peru Ltd (36 TC 602). James Spencer will not normally be 
relevant. 


(b) Closure costs 


Where the underlying expense is deductible under the general rules a provision for future 
payments will be allowable, regardless of whether the redundancy notices are issued before or 
after the end of the relevant period of account, provided that— 
(i)it appears in the commercial accounts of the business in accordance with generally accepted 
accounting principles; 
(ii) a definite decision was taken during the period of account to proceed with the redundancy 
programme; 
(iii) the provision was accurately calculated using the degree of hindsight permitted by SSAP 17 
(which will normally require the individual employees affected to be identified); and 
(iv) payment was made within nine months after the end of the period of account. 
Where: the payments are not deductible under the general rules because they are made as an 
incident in the discontinuance of the trade, a deduction may nevertheless be given under TA 
1988 ss 579 or 90. In that event relief is allowed for the period of account in which the payments 
are made; where they are made after the discontinuance they are treated for this purpose as 
made on the last day of trading. 
These views will be set out more fully in a forthcoming article in the Revenue’s Tax Bulletin. 
[This has subsequently been published, in the February 1995 edition.] 


(c) Disputed legal actions 

The best (rather than the most prudent) estimate of the likely cost should be acceptable, subject 
to meeting the Southern Railway of Peru test on accuracy. James Spencer is now seen simply as 
an answer, on a specific set of facts and reached without the benefit of accountancy input, to the 
question of whether a provision is sufficiently accurate to be acceptable for tax. 


(d) Losses on long-term contracts 


The Revenue would regard the SSAP 9 treatment (recognising the whole of the loss on a 
contract as soon as it could be foreseen) as anticipating a loss. This would not normally be 
acceptable for tax purposes. SP 3/90 remains an accurate statement of the Revenue’s practice. 


Question 2 

Consideration of provisions of this nature inevitably involves an attempt to quantify the 
outcome of uncertain events. For example a warranty provision will be statistically based upon 
prior claims experience. By contrast, consider a company which has received a specific claim for 
damages of say £1 million. The company’s legal advice is that the claim will probably be settled 
for around £500,000 but there is an outside chance of getting away without liability or of having 
to pay the full claim. The company provides £500,000 in accordance with SSAP 18. 

Would the Revenue accept that both approaches (using a statistical analysis or a value 
judgement as appropriate) could in principle provide sufficiently reliable figures to enable the 
provisions to be deducted for tax purposes? 


Revenue response 


A correct understanding of James Spencer should result in the provision being acceptable in 
principle in both cases. Obviously there could on the facts still be debate as to quantum, or 
indeed as to whether any reliable estimate could be made at all. 


ALTERNATIVE ACCOUNTING POLICIES 


Question 3 _ 
Britannia Airways illustrates the fact there are many cases where different accounting policies 
may be applied to the same situation, matching revenue and expense in different ways. 


Specific examples of the type of situations which could arise include the following— 
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(i) where a business gains the benefit of a rent-free period, rent could either be charged to profit 
and loss account only in respect of years following this rent-free period or the total rent 
could be spread over the life of the lease including the rent-free period; and 

(ii) where a trader incurs expense in Year | on an advertising campaign to launch a new product 
he could either spread the expense over say Years 1-3 or charge the whole amount in Year 1. 


Where there is more than one view as to how the accruals and prudence concepts should be 

applied, in what circumstances, if at all— 

(a) will the Revenue seek to challenge the view taken by the taxpayer in preparing his accounts; 
and 

(b) will the taxpayer be able to produce a Case I computation based on a more prudent view 
than he has taken in the accounts? 


Revenue response 


In general the Revenue will accept a generally accepted accounting practice which does not 
violate any rules of tax law. In the area of timing, the Revenue will particularly wish to consider 
whether the treatment adopted, though in accordance with commercially-acceptable account- 
ancy, violates the tax principle that losses must not be anticipated. They may consider this to be 
the case where the matching of income and expenditure to give effect to the accruals concept is 
overridden by the application of the prudence concept. For example, in situation (i) above, the 
policy of spreading rent over the whole period of the lease, including the rent-free period, would 
be acceptable if it was based on the matching principle, ie if the business was generating income. 
On the other hand, if the rent-free period had been agreed to enable the company to get 
established, ie whilst it was not generating income, there could be a problem. 


If in situation (ii) above, the trader chose to spread the expense over three years, the Revenue 
would regard the trader as bound by the Gallagher and Britannia Airways decisions and would 
therefore not permit a tax deduction for the whole cost in Year 1. 


Question 4 


Do the Revenue agree that the same principles apply to revenue recognition such as where 
payments are received subject to a need to provide a facility or service over a number of 
accounting periods (eg a warranty fee for cover over several years)? 


Revenue response 
In short, yes. There is in principle no difference between revenue and expense recognition. 


CAPITAL/REVENUE 


Question 5 


Where expenditure is “capitalised” (for example that on the advertising campaign mentioned at 
question 3(ii) above), does the Revenue agree that such expenditure retains its inherent nature 
and would be allowable or not dependent upon whether the expenditure was capital or revenue? 


Revenue response 


As noted above the application of generally accepted accounting practice cannot displace tax 
rules. A fundamental rule is that it is necessary to determine whether an expense is capital or 
revenue and the accounting treatment (which may need to meet other objectives) has little effect 
on the legal analysis (ECC Quarries Ltd v Watkis (51 TC 153)). 7 


UNINCORPORATED BUSINESSES 


Question 6 nope oi 


Is it the view of the Revenue that no distinction should be drawn between companies.on the one 
hand and unincorporated associations, partnerships and sole traders on the other, in ascertain- 
ing the profit or loss of the business? ) fo} 


Revenue response avi bd LAVAE 


Broadly, yes. Clearly certain accounting requirements are not applicable to all business enter- 
prises. However, the fundamental accounting concepts are relevant to determining the “full 
amount of profits”. In Gallagher v Jones the Special Commissioner found that the application of 
SSAP 21 was required in order to meet that objective. There was no evidence that the alternative, 
a payments basis, was generally accepted or satisfied the accruals concept. | ax ofosge 


] 
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CHANGE OF ACCOUNTING POLICY 


Question 7 


Where there is a change from one valid accounting policy to another valid policy are the 
Revenue prepared to apply the same principles as apply to changes in stock valuation policy as 
set out in SP 3/90 paras 2-4? 


Revenue response 


Generally, yes. The approach underlying SP 3/90 is applicable whenever there is a change in the 
basis on which items of income or expenditure are brought into account from one valid basis to 
another. Thus adjustments to the tax computations for the year of change should be made, 
where necessary, to ensure that, over the life of the trade, the income will be brought into charge, 
or the expenditure will be allowed, once only. Different considerations may apply to changes in 
timing bases determined by statute, where there is a complete change from an earnings basis to a 
cash basis or where there is a change of conventional basis. 


Commentary—Simon’s Taxes B2.107. 


26 April 1995. Law Society’s Gazette 


Assignment of debts between members of a group of companies— 
TCGA 1992 s 251 


The Law Society’s Gazette has published an article detailing the correspondence between the 
Revenue Law Committee and the Inland Revenue concerning the assignment of debts between 
members of a group of companies. The text of the article is reproduced below— 


“The Revenue Law Committee has had correspondence with the Inland Revenue’s capital 
and valuation division relating to the application of TCGA 1992 s 251 to the transfer within 
groups of companies of debts which are not qualifying corporate bonds, 

In the course of that correspondence, the Revenue commented on, inter alia, the effect of 
s 251(4) in relation to debts which constitute debts on a security. 

Section 251(1) provides that, except in the case of the disposal of a debt on a security, no 
chargeable gain or allowable loss arises where a debt is disposed of by the original creditor. 
However, if the debt is transferred to a third party, any gain (or loss) arising to the third 
party purchaser is generally chargeable (or allowable). 

Section 251(4) is an anti-avoidance provision which provides that if a loss arises to the 
acquirer of a debt on the disposal of a debt which was acquired from a connected person, 
that loss is not an allowable loss. 

One circumstance in which s 251(4) can apply is where one member of a group of 
companies transfers a debt to another member of the group. In such a case, under TCGA 
1992 s 171(1), the transferee company is treated as acquiring the debt at the same base cost 
(with indexation allowance if applicable) at which it was held by the transferor regardless of 
the actual consideration given for the debt. 

If the transferee company disposes of the debt at a loss, s 251(4) applies with the effect that 
the loss is not an allowable loss. In other words, the transferee company cannot claim an 
allowable loss in circumstances where the original creditor could not have claimed an 
allowable loss if it had disposed of the debt itself. 

In its memorandum on revenue law reform 1994-95, the Revenue Law Committee pointed 
out that if TCGA 1992 s 251(4) also applied to debts which are debts on a security, its effect 
would be that a member of a group of companies which purchased the relevant debt from 
another group member would be prevented from claiming an allowable loss if that debt 
were disposed of at a loss, even though the original creditor would have been able to claim 
an allowable loss if it had disposed of the debt. 

In the course of the correspondence mentioned above, however, the Revenue stated that it 
was its view that s 251(4) does not apply to debts which are debts on a security. In other 
words, if there has been an intra-group transfer of a debt on a security (which is not a 
qualifying corporate bond) a loss realised on a disposal by a group transferee is capable of 
being an allowable loss. 


3 


Commentary—Simon's Taxes D2.204. 


16 May 1995. Inland Revenue 


Personal incidental expenses—guidance for employers 


The Inland Revenue have today issued guidelines for employers on the practical application of 
the new exemption for personal incidental expenses. The exemption covers payments by 
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employers, up to specified limits, of employees’ miscellaneous’ personal expenses when they stay 
away from home overnight on business. A copy of the guidelines is [reproduced below]. 


The issue of these guidelines fulfils a commitment made by the Financial saaate during 
debates on the 1995 Finance Bill. 


The legislation is a deregulatory measure which will reduce employers’ compliance costs. 


DETAILS 


1 When employees stay away from home overnight on business, they often incur piersaied 
incidental expenses. The most common are newspapers, telephone calls home and laundry. 
Employers often pay for these expenses. 

2 Further information on the background to this legislation was given in: Budget Press Release 
IR 20— “Exemption for personal incidental expenses paid by employers.” 


PERSONAL INCIDENTAL EXPENSES—GUIDANCE NOTES FOR EMPLOYERS 


These notes provide general guidance on the tax treatment of personal incidental expenses 
(PIEs). They have been produced following legislative changes in FA 1995. They will be 
incorporated in the existing general guidance available for employers at the next opportunity 
(Booklet 480 and Employers’ “guide to PAYE). 


The notes are for guidance only and reflect the tax position at the time of writing. If you need 
more detailed information please ask your local tax office or consult your ‘professional tax 
adviser. 


1 What is the general rule for the treatment of Schedule E expenses? 


Under general income tax law, a director or employee is taxable on the full amount of 
emoluments received and this generally includes reimbursed expenses he or she may receive. He 
or she may, however, claim a deduction from those emoluments under TA 1988 s 198, for 
qualifying expenses. That is to say, the level of income is reduced by the amount of the 
qualifying expenditure in calculating the tax due. 


To qualify under s 198, the expenditure needs to be incurred wholly, exclusively and necessarily 
in the performance of the duties of employment. For travelling expenses, there is a deduction for 
expenditure necessarily incurred in travelling in the performance of the duties. These tests have 
been interpreted very strictly by the Courts over the years. 

2 Which subsistence expenses are deductible under the general rule? 


The expenses rule which applies to travel costs also covers related subsistence costs. This type of 
expenditure qualifies for a deduction where it is part of the cost of travel necessarily incurred in 
the performance of the duties. So, in general, payments by an employer for an employee’s 
accommodation and subsistence when staying away from home overnight on business are not 
taxed. 

Allowable expenses can include the cost of a meal, the cost of a reasonable level of refreshments 
(both alcoholic and non-alcoholic) with the meal and refreshments such as tea, coffee or soft 
drinks taken between meals. 

3 What are PIEs? 


Employees staying away from home overnight on business often incur additional expenses of a 
personal nature. Examples include newspapers, laundry and telephone calls home. 

Although expenditure may arise as a consequence of working away from home, it is not incurred 
necessarily nor in the performance of the employee’s duties. Under the Schedule E expenses rule 
this type of expenditure would not be allowable as a deduction. If this expenditure was met 
either wholly or in part by the employer, tax would be due under the Senha, YE for taxing 
income. 

4 What is the new special exemption for PIEs? | 
A new special exemption (FA 1995 s 93) provides that employers can pay for PIEs baiting toa 
qualifying absence up to a de minimus limit, without any tax PODSCAU RASS for the Fuplayee. 

5 What is a qualifying absence? 2 Jedd wiv 

A qualifying absence from home is a continuous period throughout which an emiplayes has to 
stay away from home, including at least one overnight stay away ae /Rarite, and where the 
expense of travelling qualifies for tax relief under the normal rules.) 9) 


6 What types of payments are covered? 


hs Haag covers all possible ways in which employers pay’ for employee’s PIEsi» These 
include— 


— payment by non-cash vouchers; 
~ expenses paid by the employee by means of a credit candi in the employer’sname; 


—  benefi kind—fe 
— its in kind—for example, where the employer arranges, directly, sib ahetel ay the 


=, cash Pi as allowances or colialemand eXPeNnses. ,.! 5) yh se Por SOARES E 
7 When does the new exemption become effective? | sh obion ocr tA ooliqrssxs won ot 


’) 
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he exemption ‘has effect for all qualifying payments from 6 April 1995. Expenditure arising 
before this date but reimbursed on or after this date will be covered by the exemption. 


8 What are the tax free limits? 

rhe maximum amounts of PIEs an employer may pay for tax free are— 

- £5 per night for overnight stays anywhere within the UK (Great Britain and Northern 
Ireland); and 

- £10 per night for overnight stays outside the UK. 

) Do these limits include VAT? 

Yes. In calculating the total amount paid, all expenditure, inclusive of VAT, needs to be included. 

10 Is there relief for employees’ unreimbursed PIEs? 

No. The special exemption for PIEs is essentially a deregulatory measure designed to reduce the 

Surden on employers of identifying and reporting to the Inland Revenue what would otherwise 

e taxable expenses. 

11 What if payments for PIEs are over the limit? 


Where an employer exceeds these limits, the whole of the payment becomes taxable—not just the 
>*XCeSS. 


(2. What if the employee later refunds the excess? 


=mployers are encouraged to introduce clear policies on the payments of PIEs and the refunding 
f overpaid amounts. Where a policy requiring repayment of any amounts in excess of the 
xemption limits is in force, an employee would have no entitlement to the excess. In these 
ircumstances, the employee would not be taxed on the payment provided the excess was paid 
yack. However, if the refund by ‘the employee is not made within a reasonable time of the 
\verpayment (whether in the same tax year or soon after the end of the tax year) there may be 
eporting consequences. (Details may need to be returned on the P11D—if in doubt, ask your 
ocal tax office.) 


, t . 
[3 What if an employee spends several nights away from home? 


The total of the exemptions for each night away is simply compared to the total of the payments 
or that period. 


“or example, where an employee claims PIEs of £20 for a four night stay away from home in the 
JK on the basis of £5, £5, £6 and £4 for the four nights involved, the exemptions would apply to 
ill repayments because the total does not exceed £20 (four nights at £5 exemption per night). 


[his aggregation rule needs to be applied to an unbroken run of consecutive nights in its 
ntirety. An employer may not choose to break up a period of say five nights into one 
‘onsecutive period of four plus one stand alone night. 


‘4 What about national insurance contributions? 


National insurance contributions are not payable on any payments of PIEs qualifying for the 
ncome tax exemption. 


‘5 Should payments for PIEs be included in a dispensation? 


Imployers will be able to get dispensations for their travelling and subsistence payments—as at 
resent. Payments for PIEs within the exemption would be taken out of tax—and so would not 
1eed to be included in a dispensation. 


6 What if payments for PIEs are already included in a dispensation? 


ome dispensations agreed in the past may include an element for PIEs—for example, if the 
ravelling and subsistence payments include an allowance for PIEs. It is not necessary for those 
lispensations to be reviewed solely with a view to excluding the PIEs element. Such dispensa- 
ions will be reviewed at the normal date. 


7 What about working rule agreements? 


imployees in the construction and allied industries in receipt of payments under a working rule 
igreement, are not normally undertaking journeys qualifying within the terms of the general 
198 rule (see Question | above). Employers wishing to make payments of PIEs to employees in 
iddition to tax free lodging allowances under a working rule agreement will have to identify 
hose journeys qualifying under TA 1988 s 198. Only in such cases will the PIEs exemption 
ipply. 

8 What if the PIEs of several employees are aggregated on to one bill? 

fhe payment of PIEs should be made to the individual employees within the limits of the 
ndividual exemptions. Sometimes a number of employees’ hotel bills are aggregated and paid 
lirectly by the employer. Where, in such cases, individual expenditure cannot readily be 
dentified, a reasonable apportionment will be accepted. 

9 What should I do to check that the payments are tax free? 

(ou should satisfy yourself that the amounts paid do not exceed the maximum amounts payable 
ax free. You should also ensure that there is no double payment of PIEs—for example, by 
vaying the standard allowance for PIEs and reimbursing in full a hotel bill already including 


uch charges (eg telephone calls home). 
0) What do I put on P11Ds? 
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If you have a dispensation and any PIEs are covered by the dispensation or within the 
exemption—nothing. 

If you do not have a dispensation, you should show on the P11D the amount excluding any 
exempt PIEs. For example, if you reimburse a hotel bill for £87 including £4 PIEs you should 
show £83 on the P11D. ) 

If you do not have a dispensation and any PIEs are not within the exemption, you should show 
the whole amount on the P11D. 


General advice about completing form P11D is given in the guide which accompanies the form. 


Commentary—Simon’s Taxes E4.611. 


24 May 1995. Inland Revenue 
Administration of gilt-edged stock (Fotra securities) 


The Inland Revenue have today announced that banks and approved stockbroking firms in the 
UK will be able to obtain block exemption from UK income tax on behalf of certain overseas 
customers in respect of income from— 


— British government securities issued with the conditions for exemption specified in TA 1988 
s 47(1) (Fotra securities); and 
— holdings of overseas securities where there is a UK paying agent 


irrespective of whether the relevant securities are to be held for at least two dividend dates. 
The Financial Secretary to the Treasury, Sir George Young Bt MP, commented today— 


“This administrative change should increase the international attractiveness of the UK gilt 
market. I therefore very much welcome this development.” 


This change takes effect from 25 May 1995, and will apply to securities held in existing gross 
payment accounts. 


NOTES 


1 Persons not ordinarily resident in the UK may obtain exemption from income tax on interest 
from certain gilt holdings (Fotra securities) by making a claim to the Board of Inland Revenue. 
A similar exemption applies to persons not resident in the UK on income from holdings of 
overseas securities where there is a UK paying agent. 


2 There are existing arrangements which enable banks and approved stockbroking firms in the 
UK to obtain block exemption from UK income tax on behalf of their customers/clients whe 
meet the conditions for exemption, thus avoiding the necessity for individual claims. These 
arrangements apply only to— 

—  Fotra securities; and 

— holdings of overseas securities where there is a UK paying agent. 


The securities/shares must be registered in the name of a nominee approved for the purpose by 
the Board of Inland Revenue. Until now these arrangements have been intended only for 
long-term investments and it has not been possible to transfer into a gross payment account any 
holding which was not likely to satisfy that condition. A long-term holding has been defined as 
one that will be held for at least two and preferably three successive dividend dates. From 25 May 
1995 this rule will no longer apply. 


6 June 1995. Hansard 


Self-employment—classification 


Mr French asked the Chancellor of the Exchequer in what ways the criteria applied by the 
Inland Revenue in deciding whether a person is employed or self-employed differ from thosé 
applied by the Contributions Agency. 


Sir George Young: The criteria applied by the Inland Revenue and the Contributions Agency in 
deciding whether a person is employed or self-employed are based on the same body of general 
case law. They are set out in the Inland Revenue leaflet IR 56/N 139. An updated version of this 
leaflet is to be published shortly. There are a very limited number of groups of workers where 
statutory provisions may result in different tax and national insurance treatment. © 


HC. Written Answers, 6 June 1995 Vol 261 col 89. 


17 July 1995. Share Scheme Lawyers Group 
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Share option cancellation payments—PAYE gd ee o- 


In a letter to the Chairman of the Share Scheme Lawyers Group the Inland Revenue has 


confirmed that payments to employees as consideration for the surrender, cancellation, assign- 
ment or release of share options do not need to have tax deducted through the PAYE system 
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respective of whether any payment was made for the grant of the option and whether the 
ayment was made by the employer or by a third party. 


IOTES 


If a person is granted a share option pursuant to an employment opportunity and subse- 
uently gives up the option in return for cash compensation, the compensatory payment, less 
a amount paid for the grant of the option, will be subject to income tax pursuant to TA 1988 

5. 


A possible implication of the decision of the House of Lords in IRC v Herd [1993] STC 436 
jas that payments taxable under s 135 were subject to deduction of tax under the PAYE system 
ut only if the entire payment was taxable. This appeared to create an artificial distinction 
etween those options granted under deed without payment and those granted for a purely 
ominal consideration. 


After a period of uncertainty, the Revenue, having considered the Herd decision, has now 
onfirmed that PAYE does not apply to option cancellation payments. 


The membership of the Share Scheme Lawyers Group comprises approximately 60 lawyers in 
rivate practice who are specialists in the area of employee share schemes ... For further 
formation contact David Cohen, telephone number 0171 353 0299. 


ommentary—Simon's Taxes E4.524. 


I March 1996. Inland Revenue 


Japital gains tax treatment of cashbacks and certain other lump sum 
ayments by banks or building societies 


he Inland Revenue wish to make it clear following legal advice that they no longer regard 
cashbacks” paid by banks and building societies, and other similar lump sum payments offered 
s an inducement to purchase goods or services, as chargeable to capital gains tax. Lump sum 
ash payments made by building societies in a variety of other situations, however, remain 
otentially chargeable to capital gains tax if an income tax liability does not arise. 


JETAILS 


vashbacks 


It is becoming increasingly common for a cash lump sum payment to be offered as an 
iducement to purchase goods, services or financial products. The payer may either be the 
rovider of the goods ete (for example, a building society offering a mortgage) or a third party 
or example, a car manufacturer). Such payments are commonly referred to as “cashbacks”. 


The Revenue have received legal advice that when such a payment, offered as an inducement to 
ike out a mortgage or purchase particular goods etc, is received as a direct consequence of 
aving entered into that transaction, the payment does not derive from a chargeable asset for 
apital gains tax purposes. No chargeable gain therefore arises in respect of the payment. 


Previously the Revenue took the view that these payments—where they did not count as part 
f taxable income—were potentially chargeable to capital gains tax. Taxpayers will have been 
xpected to include payments of this kind on their tax return as a chargeable gain, subject to the 
sual reporting relaxations. In future these payments will not need to be included in returns 
nless they are chargeable as income. Normally an income tax liability will only arise if 
ayments constitute receipts of a taxable business of the customer or arise by reasons of his or 
er employment. 


he circumstances in which an income tax liability may arise on cashbacks will be set out in a 
tatement of Practice covering “Commissions and cashbacks” which will be issued shortly. This 
tatement, which will replace SP 5/95, is currently being discussed between the Revenue and 
arious representative bodies. Taxpayers who are uncertain of the tax treatment of any payment 
f this nature should contact their tax office. 


As cashbacks area fairly recent development it is unlikely that many taxpayers will have been 
ssessed to capital gains tax on them. Any taxpayers who have should contact their tax office to 
stablish how the assessment and any appeal will be dealt with. 


akeovers or conversions of building societies 


The Revenue’s legal advice is that investors, borrowers or depositors in a society who receive a 
ash payment when the society is taken over are chargeable to capital gains tax. These payments 
re not chargeable to income tax. This analysis applies to payments made to investors and 
epositors on the takeover of Cheltenham and Gloucester Building Society by Lloyds Bank ple, 
nd it is expected that the result will be the same in similar takeovers. 
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6 The sum received derives from a chargeable asset for capital gains purposes. The identify of the 
asset depends upon the rights of the investor, borrower or depositor by virtue: of which the 
payment is made. These may be contractual, statutory or under trust. In certain circumstances, 
rights of more than one kind may exist. 

7 As no expenditure will have been incurred in acquiring the chargeable asset which gives rise to 
the gain the whole of the payment will be chargeable. Payments should therefore be included on 
tax returns for the year 1995-96 if, together with other chargeable gains for the year, they exceed 
the annual exempt amount of £6,000 or the total proceeds from all disposals exceed £12,000. 

8 This analysis would also apply to cash payments on the conversion of a society from mutual 
status to a company. 


Mergers of building societies 
9 Cash payments made on the merger of two or more societies are chargeable to income tax. 


Issue of shares 


10 Where shares are issued on the transfer of the whole of a building society’s business to a 
successor company no capital gains liability arises on the receipt of those shares. A capital gains 
liability may, however, arise on the sale of the shares. For the purpose of computing the liability 
the shares are treated as acquired for the amount of any consideration given by members. If no 
consideration is given, the acquisition cost will be nil. : 

11 In cases where both shares and cash are received the tax treatment will be determined 
according to the nature of the receipt. 


12 Anyone who receives a payment in this kind of situation and is uncertain how it should be 
treated should contact their tax office. 


Commentary—Simon’'s Taxes C1.319. 
Negcr es the Revenue’s updated view on takeovers and conversions of building societies, see IR press-release of 27 March 


1 April 1996. Inland Revenue 


Interest and repayment interest—effective date of payment of tax and 
national insurance contributions 


The Inland Revenue have today announced details of when payments made to them in respect of 
tax and Class 4 NICs will be treated as received for the purpose of calculating interest. 

The main changes will take effect from 6 April 1996. Certain other changes, introduced by 
regulations, will take effect from 19 April 1996. rele 


Similar provisions in respect of Class | and Class 1A NICs will be introduced shortly by the 
DSS, to take effect from 19 April 1996. 


DETAILS 


1 Payments to the Revenue are made in a variety of ways. The following information identifies 
the different methods of payment and gives details of when payment will be deemed to have 
been made. The details reflect changes included in FA 1994 in relation to self-assessment, and 
changes included in regulations laid today amending the PAYE regulations, the construction 
industry sub-contractor regulations and the gilt interest quarterly accounting regulations. 


2 These rules will apply to all payments of income tax, corporation tax, capital gains tax, and 
Class 4 NICs. The changes included in the regulations will apply to eee Oe ores 
after 19 April 1996. All other changes will apply to payments received on or after 6 April 1996. 
The payment dates will be used to calculate interest on late payments of tax and Class 4 NICs, 
and also repayment supplement and repayment interest. eek Sep iCkt “ty . 
3 Amendments to DSS regulations will introd imil | Class 1A 
with effect from 19 April 1996. Re ASA RR EN 


ovo gauesia lo, Imanieislé 

4 Payment method Effective date of payments (90) 8 6 

Cheques, cash, postal orders iat fo peaeee aight a 

— handed in at the Revenue office or day of receipt by the Ri edi AS 

: IRevenuejtoadizso 2A & 

. received by post (except as below); ; a S nig istiqe 9 of bozesees 

— Smet by post following a day when the day the office was first closed (for!) | °s! = 
the office has been closed for whatever payments received on Monday the effective 

reason (including a weekend). date will be the previous Saturday). 00) 


Electronic funds transfer (EFT)—payment by One working day i i 

immediately before the date 
BACS or CHAPS (clearing house automated that the as ee lay is. 
payment system) defined as a Bank of Engl x 


Bank Giro or Girobank Three working days prior to the date of 


processing by the Revenue. 9 97) ) 
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5 To avoid a charge to interest, payment of tax should be made by the due date. 


Commentary—Simon's Taxes A4.613; E1.256. 
Cross reference—See TMA 1970 s 70A. 


4 April 1996. Inland Revenue 


Self-assessment—early settlement of a deceased taxpayer's tax 
affairs or those of a trust or estate following cessation 


The Inland Revenue have always been prepared, when asked to do so by the personal 
representatives or trustees of a deceased person, to issue a tax return before the end of the tax 
year to which it relates and to agree liabilities quickly. They have done this to minimise delays in 
winding up.an estate and distributing estate or trust property. 

‘The time limit for enquiring into tax returns under self-assessment, however, means that 
personal representatives may not know for some time whether the deceased’s tax affairs can be 
regarded as settled. That could result in delays winding up an estate. 

To help personal representatives settle the affairs of the deceased as quickly as possible, the 
Revenue have today announced that, under self-assessment they will, on request, issue a tax 
return before the end of the tax year in which death occurred and give early written confirmation 
if they do not intend to enquire into that return. Personal representatives can also request such 
confirmation at any time before the expiry of the normal enquiry time limit. 

A similar situation may arise where the administration of a deceased person’s estate is completed 
or a trust is wound up during a tax year. The Revenue will, on request, adopt the same approach 
to the tax affairs of personal representatives and trustees. 


DETAILS 

1 Self-assessment comes in for the tax year 1996-97 onwards for around 9 million taxpayers. 

2 If one of those taxpayers dies after 5 April 1996 and the Revenue needs to send a tax return to 
the deceased’s personal representatives, covering the period to the date of death, they will usually 
do this after the end of the tax year in which death occurred. 

3 Under self-assessment, however, the Revenue can enquire into a tax return up to 12 months 
after the fixed filing date—that is up to 12 months after 31 January following the end of a year 
of assessment. 

4 This could mean that if a taxpayer died in, say, early April 1996 the personal representatives of 
the deceased could not be sure, until after 31 January 1999, whether the Revenue were going to 
enquire into the return for the period to the date of death. 

5 Representations have been made that this could delay the winding up of estates. 

6 To help personal representatives settle the tax affairs of the deceased quickly the Revenue will, 
on request, issue a tax return before the end of the tax year in which death occurred; and 
whether issued before or after the end of that tax year, they will also give early written 
confirmation if they do not intend to enquire into that return. 

7 This confirmation would not preclude, in exceptional circumstances, the Revenue enquiring 
into the tax return at a later date if they discovered that the return had been incomplete or 
incorrect. 

8 But, in the vast majority of cases, receipt of this written confirmation will signify the end of 
the Revenue’s interest in the income and capital gains tax affairs of the deceased and, where that 
is the only open matter, will enable the deceased’s personal representatives to finalise the estate. 
9 Where administration of a deceased person’s estate is completed or a trust is wound up in a tax 
year, the personal representatives or trustees will similarly be able to request the issue of a tax 
return before the end of the tax year. And confirmation that the Revenue does not intend to 
enquire into that return will be given on the same basis. This will enable personal representatives 
and trustees to finalise tax liabilities and distribute estate or trust property. 


Commentary—Simon's Taxes C4.102—C4.110. 


30 April 1996. Inland Revenue 


Tax treatment of premiums and benefits under locum and fixed 
practice expenses insurance policies 


The Inland Revenue today announced revised arrangements covering the way in which premi- 

ums paid for insurance policies to cover the cost of engaging a locum tenens, and benefits paid 
ut under such policies, will be treated for tax purposes in the future. 

This change of practice has been the subject of detailed consultation with the main parties likely 

to be affected, and the particulars set out below reflect their views. 
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DETAILS 

1 Some professional people who practise alone or in partnership, in particular medica 
professionals, take out insurance policies to indemnify themselves against the cost of engaging | 
locum tenens, or against other practice expenses, in the event of the policyholder’s illness o 
other incapacity. In the past the Revenue’s view has been that premiums and benefits under thes 
policies should be excluded from the calculation of taxable professional profits in the same wa 
as other permanent health insurance premiums and benefits are excluded. 


Change of view 


2 The Revenue have now received legal advice that this view is incorrect. Premiums on policies © 
indemnification of this nature are deductible in computing profits under Schedule D Case I 
Equally, benefits payable under the policies should be regarded as Case II receipts on the basi 
that they diminish the allowable expenses of the profession. 

3 This treatment of both the premiums and the benefits holds good whether a person is oblige 
to insure (because of partnership obligations or National Health Service regulations) or does s 
as a matter of commercial prudence. 

4 Where, however, the particular policy also includes insurance against other, non-business, risk 
such as the cost of medical treatment for accident or sickness of the insured, the premiums wi 
be incurred partly for a personal purpose. Only the proportion of the premium relating t 
practice expenses cover, calculated on a reasonable and consistent basis, will then be deductibl 


How the change of view will be put into effect 


5 In calculating profits for periods of account that begin on or after 1 October 1996, th 
premiums on locum/fixed practice expenses policies will be deductible and the benefits treated a 
taxable business receipts. 


6 Where the profits for a period of account beginning before 1 October 1996 have not bee 
agreed with the Inspector and assessments have not otherwise become final, premiums should b 
deducted and benefits treated as taxable business receipts. Alternatively, where premiums an 
benefits have been excluded from the computation of taxable profits for earlier settled perioc 
this practice may be continued for unsettled periods of account beginning before | October 199 
subject to para 7 below. 

7 Where figures for periods of account beginning before | October 1996 have become final an 
premiums and benefits have been excluded from the computation of taxable profits for thos 
periods, claims to repayment under the error or mistake provision (TMA 1970 s 33) may t 
made subject to the general rules for error or mistake relief, in particular the six year time limi 
Under such a claim tax relief may be obtained for previously unallowed premiums but the tot: 
unallowed relief will be reduced by any untaxed benefits relating to the earliest period « 
account to which claims relate and all subsequent settled periods. 


8 If an error or mistake claim is made premiums must also then be deducted and benefits treate 
as taxable business receipts for the unsettled periods mentioned in para 6 above. 


NOTES 


1 Tax assessments currently become final after 30 days after being raised unless the taxpaye 
makes an appeal, or when the appeal is determined. 


2 There is, however, provision in TMA 1970 s 33 for a taxpayer to seek to re-open a fin: 
assessment for a year of assessment if there has been any error or mistake in a return. Suc 
claims have to be made within six years of the end of the year of assessment in which tk 
assessment for the year in question is raised. Claims for 1990-91 and subsequent years < 
assessment would always be within this time limit so long as they are made by 5 April 1997. 
3 This change of view would provide an opportunity for any taxpayer who so wished to invol 
that facility and have his or her liability revised in the light of the new view of the law. 


Commentary—Simon’s Taxes B8.312. 


31 May 1996. Inland Revenue 
Disclosure and discovery under self-assessment pte 


The Inland Revenue have today issued a paper about the operation of the discovery an 
disclosure rules under self-assessment. This follows discussions with representatives of accoun 
ants, tax advisers, businesses and other professional bodies. The paper addresses the concert 
that have been expressed about the circumstances in which the Revenue will make assessmen 


on the discovery of profits that have not been assessed or were inadequately assessed, or whe 
excessive relief has been given. ; olvaamcen Bb reels} 


It makes it clear that where a taxpayer has made a self-assessment for the relevant chargeab 
period, the Revenue may raise an assessment if there would otherwise be a loss of tax resultir 


from the taxpayer’s failure to make a complete disclosure of all the relevant facts relating :to:h 
liability to tax. noijuet ae? bas -betoette-ode 
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The statement also makes it clear that while the new self-assessment return has been designed to 
enable the vast majority of taxpayers fully to disclose their liability without the need to submit 
accounts or computations, the Revenue will accept any additional information sent in with the 
return. 


The paper is reproduced [below]. 


DISCOVERY AND DISCLOSURE UNDER SELF-ASSESSMENT 


Introduction 


1 The introduction of self-assessment and the electronic lodgement services (ELS) heralds a new 
approach to the handling of tax returns, with more realistic filing dates and streamlined 
procedures. In particular, the new return has been designed to enable full disclosure to be made 
without the need to send in accounts or computations in most cases. But concerns have been 
expressed that reliance on the self-assessment return, without additional information, such as 
accounts, might expose taxpayers to a greater risk of “discovery” assessments under (new) TMA 
1970 s 29. This paper addresses the concerns that have been raised during the Revenue’s 
discussions with representative bodies. 


Discovery 


2 New TMA 1970 s 29 introduced by FA 1994 s 19 is designed to reproduce the current mix of 
law, practice, and concession on discovery set out in the Revenue’s Statement of Practice SP8/91 
as it applies for self-assessment. 


3 The foundation of the.principle of discovery is that the Revenue should be able to recover tax 
which has been under-assessed (or over-relieved) where there is fraudulent or negligent conduct 
or where the Revenue officer could not be reasonably expected to be aware of the under- 
assessment (or excessive relief) from the information provided in or with the tax return. 


Disclosure 


4 This paper is concerned only with the second of these two aspects, the concept of “disclosure”. 
Where all relevant facts are disclosed to the Revenue, taxpayers can be certain (except in the case 
of fraud or neglect) they have gained finality at the end of the enquiry period. 


5 Section 29 sets out the ways in which information is made available for the purpose of making 
a disclosure. These include providing details in the return or claim, or in any material 
accompanying the return or claim, for the year in question or the two preceding years. In 
addition, it is open to the taxpayer or agent to write to the Revenue explaining the existence and 
relevance of any particular material for the purposes of making an adequate disclosure. 


A change of opinion on information that has previously been made available to the Revenue will 
not be grounds for a discovery assessment. 


The self-assessment return and standard accounts information 


6 Additional information takes more time to process and store, costs which all taxpayers bear by 
=xtension. The new return is designed to enable full disclosure to be made without the need to 
send in accounts or computations in most cases. Taxpayers and practitioners are entitled to send 
in additional material if they consider that it adds information of relevance to the tax liability 
which cannot be contained within the return. The Revenue will accept any additional informa- 
tion sent in with the return; see para 13 (accompanying documents) below. 

7 The self-assessment return requires comprehensive information regarding each taxpayer's 
affairs. With the exception of partnerships whose annual turnover exceeds £15 million (see 
para 10 below), separate accounts and computations are not required to be submitted with the 
return. Instead specific details, including standard accounts information (SAI), are required 
within the return. 

8 The majority of income tax cases involve reasonably straightforward accounts. In these cases 
the fully completed return and SAI will enable a full and fair picture of the taxpayer’s affairs 
including any business to be presented. In otherwise straightforward cases there may be the odd 
point of difficulty which needs further explanation. Such aspects may be dealt with by providing 
xtra information within the areas provided on the return. 

) In some of the larger or more complex cases the SAI details and the space provided in the 
return for additional information may not by themselves provide a means of adequate 
disclosure. The submission of further information, including perhaps the submission of 
accounts, may be considered appropriate by the taxpayer or agent. Such cases would include, for 
example, large partnerships with substantial turnovers or cases where, although not large, the 
business is complex—perhaps because it is a highly specialised trade, or where accounts or 
somputations are required for a proper understanding of the figures. 

10 The SAI will have to be completed in order for the return to be accepted, even where the 
accounts are submitted. To leave this information to the discretion of the taxpayer would 
seriously undermine its value to the Revenue. The only exception is for the very largest 
partnerships (ie annual turnover over £15 million) where taxpayers are required to submit 
accounts and computations as well as the return instead of completing SAI. This difference in 
treatment is justified because the Revenue are likely, anyway, to require to see the accounts and 
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computations of these large cases every year, on account of their size and inherent complexity 
Tax returns will be considered to be incomplete where, at the filing date, the SAI boxes have no 
been completed’ or, in cases where partnership turnover exceeds £15 million per annum, thi 
accounts have not been submitted. 


The submission of additional material 


11 Taxpayers and agents should be aware that the submission of accounts and computations 0 
other documents may not provide protection against a discovery assessment beyond that arisin; 
from the submission of the return alone. The information contained in the additional materia 
may have been fully covered within the return or, alternatively, there may be so much materia 
that the Revenue officer “could not have been reasonably expected, on the basis of th 
information made available to him before that time, to be aware” (TMA 1970 new s 29(5)) of th 
particular point of liability, unless the taxpayer or agent had explained its relevance. Wher 
voluminous information beyond the accounts and computations is sent with the return 
therefore, it is recommended that there should be a brief indication of the relevance of th 
material. 


Electronic lodgement service 


12 The electronic lodgement service (ELS) will accommodate all the information which may b 
given on the self-assessment return, including any additional details in the “white space” 
Furthermore, recent developments in the design of the ELS system mean that the service will b 
able to cope with substantial amounts of additional information such as accounts or computa 
tions should their submission be considered appropriate by the taxpayer or accountant. 


Accompanying documents 


13 The s 29 definition of disclosure includes information im “any accounts, statements o 
documents accompanying the return”. The Revenue consider that any material sent in suppo1 
of a return “accompanies” the return for that purpose. Although advised that, in strictnes: 
statutory time-limits for filing a return apply equally to any documents intended to accompan 
it, the Revenue will accept that any documents submitted within one month of the retur 
“accompany” it for the purpose of making a disclosure within TMA 1970 s 29 if the retur 
indicates that such documents have been, or are to be, submitted. Where documents have bee 
sent outside that time limit, the Revenue will consider sympathetically any request for them to b 
treated as supporting the return in question for that purpose. 


Conclusion 


14 It is in everyone's interests that the new self-assessment system enables taxpayers to disclos 
their affairs fully. The Revenue believe that this can be achieved through the return and SA: 
explanations in the space provided in the return for additional information, or the submission ¢ 
accounts or computations where appropriate. The self-assessment return and the guidance note 
will help taxpayers to be aware of matters which should be disclosed and, where there’ ar 
doubts, taxpayers can consult their tax adviser or the Revenue. 


Commentary—Simon's Taxes A6.701, A6.205. 


29 July 1996. Inland Revenue 


Self-assessment—provision of information from taxpayer statement 
of account to authorised agents ' 


Following discussions with representatives of accountants, tax advisers, businesses and athe 
professional bodies, the Inland Revenue have today announced that they will provide agents wh 
are currently authorised by their clients to receive copies of assessments, ete with details of th 
relevant information contained in taxpayer statements of account. This will enable agents t 


help their clients to comply with their obligations under self-assessment. — ; 
iL ZG 


DETAILS sib hte 


1 The information detailed below will be supplied to agents’ client. offices| for individu: 
taxpayers for whom the Revenue hold details of the taxpayer’s authority on form, 64-8 fc 
information to be copied to the agent. It will not be necessary for agents to,ask clients t 
complete a new form 64-8 in order to receive this information, bizhesad wax 


2 In October/November 1996, the Revenue will provide agents with advance notice of th 
information contained in the first self-assessment statements of account. These will’ be sent t 
ae : Deetemie rpm ccs 1996, and include details of the first payment:on accoun 
etaus to agents will include details of both i 
make for the year 1996-97, eet a se ek Cal 
3 Early in February 1998, where the return has been processed the Revenue will provide agent 
with details of any balancing payment for 1996-97 due from their client on 31 January 1998, an 


of the first payment on account due at the same time in respect of the self-assessment liabilit 
for the year 1997-98. 19ve21 od) sausved berltenpeptiemtss 
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4 Agents will also be provided with particulars of any payments made by their client which have 
already been allocated against their liability to tax, and of any payments awaiting allocation. 
The information provided will include details of all liabilities and payments recorded on the 
Lm te account up to the date the information is extracted for the issue of the notification to 
the agent. 


5 In April 1998, the Revenue will send agents details of their clients’ outstanding liabilities. It will 
also include details of any movements on the account up to shortly before the issue of the note 
to the agents, including any new charges or payments of tax since the date on which the previous 
note was issued to the agent. 

6 This information will be provided in the form of a separate note for each taxpayer the agent 
represents. The note will contain details of — 


— the agent’s name and address; 

= the taxpayer’s name and address; 

— the agent’s client reference; 

— the taxpayer’s tax reference. 

7 Agents will be supplied information on the same basis and in a similar format in February and 
April 1999 and in subsequent years. 

8 When the electronic lodgement service becomes operational in April 1997, agents who are 
registered to file returns electronically will automatically receive electronic copies of taxpayer 
statements of account provided the Revenue holds the authority for information to be copied to 
the agent. (It will not be necessary for a fresh form 64-8 to be completed specifically for this 
purpose.) Registered electronic lodgement filers will also receive information on the same basis 
as described above. 

9 Taxpayers can elect for their agent to receive their copy of the taxpayer statement of account 
by completing a revised form 64-8. Agents who have been authorised to do so will begin 
receiving their client’s taxpayer statement of account from April 1997. 


10 The Revenue are continuing work on the design and content of the various self-assessment 
forms to make them as accessible and helpful as possible for taxpayers and their agents. 


NOTES 


1 In November and December 1996, the Revenue will be sending notifications (taxpayer 
statements of account) and guidance to taxpayers who are required to make payments of 
account under selfzassessment due for payment on 31 January 1997. 


2 Most of these taxpayer statements of account will go to self-employed taxpayers who are 
represented by accountants or other tax advisers (“agents’’). 

3 Agents who have been authorised to receive such information will be sent details of the 
information contained in the taxpayer statements of account sent to their clients to enable them 
to help them comply with their obligations under self-assessment. 


Commentary—Simon's Taxes E1.258. 


26 September 1996. Inland Revenue 
Rulings 


Following the recent consultation on pre-transaction rulings, Ministers have decided not to 
proceed at present with the introduction of a formal, comprehensive scheme for giving 
pre-transaction rulings. Instead, they have decided to introduce a comprehensive scheme for 
giving post-transaction rulings early next year in time for self-assessment. The Inland Revenue 
will also write to interested parties with a view to exploring the possibility of introducing a 
selective scheme for giving “product rulings”, for which the Revenue would charge. 


DETAILS 


1 A pre-transaction ruling is a ruling given by the Revenue on the tax treatment of a particular 
transaction before the transaction takes place. In November last year the Revenue published a 
consultative document on the possible introduction of a scheme for giving such rulings for which 
they would charge [see Simon's Weekly Tax Intelligence 1995 p 1718]. Responses to this 
consultation indicated there was support for the Revenue developing its giving of certainty of 
tax treatment, but concerns were expressed about charging, the level of information required to 
obtain a ruling and the impact of a formal scheme on existing informal arrangements for 
obtaining advice on the application of the law [see Simon's Weekly Tax Intelligence 1996 pp 512, 
685, 686, 993). ) 

2 Given ‘this response, Ministers have decided not to proceed for the time being with the 
introduction of a formal scheme. Instead, they have asked the Revenue to explore the possibility 
of introducing a selective scheme for giving product rulings. These have many of the character- 
istics of a pre-transaction ruling, but are given where— 
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— a pre-transaction ruling would not be appropriate because it is not practicable to identify the 
taxpayers who may enter into the arrangement; and 

— the characteristics of the taxpayers who may enter into the arrangement would not affect the 
content of the ruling. 

3 Product rulings therefore would apply to primarily retail products sold to a range of taxpayers. 

Financial instruments or savings plans marketed by insurance companies are examples of 

arrangements that could come within this category. . 

4 The aim of such a scheme would be to give greater certainty to potential investors in new 

products, while at the same time ensuring that any such system of rulings was not exploited by 

those wanting to develop products involving tax avoidance. The idea of product rulings. was 

strongly welcomed in the responses to the consultative document—and there was considerably 

less opposition to the Revenue charging for giving them. 

5 Ministers have also decided to introduce next year a formal scheme for giving post-transaction 

rulings as a taxpayer support for the introduction of self-assessment. A post-transaction ruling 

is a ruling given by the Revenue after the transaction has occurred and before the taxpayer 

makes his tax return. The scheme would be similar to that piloted last year in the Bristol and 

Swindon tax offices, and it is not intended that the Revenue would charge for these. Further 

details on this scheme will be published later this year. 


NOTES 


1 There is currently no formal comprehensive scheme in the UK for providing rulings—as there 

is in a number of other countries. But there are a number of circumstances where taxpayers can 

obtain certainty of tax treatment from the Revenue. These broadly fall into two categories— 

— statutory clearances; and 

— informal advice and rulings given in accordance with guidelines published last year in the 
Revenue Code of Practice No 10— “Information and advice”. 


2 In order to help taxpayers and the business community cope with developments like pay and 

file for companies and self-assessment, Ministers have asked the Revenue to develop their giving 

of rulings in two ways— 

— last year, the Revenue piloted a scheme for giving post-transaction rulings; and 

— in November last year the Revenue published a consultative document on pre-transaction 
rulings for which there would be a full cost recovery charge. 

3 Responses to the latter were mixed. There was support for the idea of the Revenue giving 

greater certainty of tax treatment. But there were strong concerns about— 

— the possible impact of any formal scheme on the current arrangements for giving informal 
advice on the application of the law; 

~ the additional amount of information required to obtain a ruling; and 

- te charging of a fee for the ruling sufficient to recover the Revenue’s costs in providing the 
ruling. 

4 For this reason Ministers have decided not to proceed with the introduction of a formal 

scheme for giving pre-transaction rulings. Instead, they have asked the Revenue to explore the 


peo of introducing a selective scheme for giving product rulings, for which they would 
charge. 


20 January 1997. Inland Revenue 


Self-assessment—the tax obligations of trustees and beneficiaries of 
certain bare trusts . 


Beneficiaries of certain types of bare trusts, who are within self-assessment, must ensure that all 


trust income and gains are included in their tax returns, and that any income tax or capital gains 
tax due is properly accounted for. 


The changes outlined below will lead to a simplification of the responsibilities which beneficiar- 
ies and trustees of bare trusts previously had to mee : y 


This press release is concerned only with bare trusts which are treated as such for tax purposes, 


and not with bare trusts such as those unit trust schemes, whose ‘trustees are chargeable to 
income Or corporation tax on income that arises to them. 1) evan . 


DETAILS srr galls | 


1 Prior to 6 April 1996, the trustees of some bare trusts accounted for income tax at the 
appropriate rate on the income which they paid over to the beneficiaries. These amounts became 
taxed income in the hands of the beneficiaries, who were required to give full details of that 
income in their tax returns, but were liable to pay further tax only if they were higher rate 


taxpayers. Conversely, they were entitled to a re t of id by t stees if th 
had no personal liability. age soe gpa — by = pn sop | 
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2 Under self-assessment, the Revenue will no longer expect trustees to account for tax in such 
circumstances because there is no entitlement in law for trustees to deduct tax from income 
arising to bare trusts. Any income which is received gross by the trustees must be paid gross to 
the beneficiaries. The only exception to this rule is that UK resident trustees may be required 
under the non-resident landlords scheme, to deduct and account for tax on the rental income of 
beneficiaries whose usual place of abode is outside the UK. 


3 Trustees of bare trusts will not be required to complete self-assessment tax returns, or to make 
any payments on account. Beneficiaries will still be required to give details of all their income 
and gains from bare trusts in their own tax returns, and in addition will be required to account 
to the Revenue for the full amount of any tax due. 


4 Although the Revenue are endeavouring to identify those bare trusts where trustees have 
previously made annual returns and accounted for the tax, in order to notify them of this 
change, there will be some cases which will not be recognised in time to prevent the 1996-97 
payment on account notices and self-assessment tax returns from being issued to the trustees. 


5 Any trustees receiving a payment on account notice should return it to the issuing trust office 
with a brief explanation so that the records can be amended. Any trustees receiving a 
self-assessment tax return after 6 April 1997 should complete the final three questions on the 
return form in accordance with the notes given in step | on the form. 


6 There are a number of collective investment schemes which are constituted as bare trusts, but 
only two kinds of them are treated as such for tax purposes. These are enterprise zone property 
unit trusts (EZPUTs), and pension fund pooling vehicles (PFPVs). The trustees of such schemes 
will not receive self-assessment tax returns. That is because the income and gains which arise 
under EZPUTs and PFPVs belong to the unit holders of the schemes, and if any expenditure is 
incurred by the trustees which give rise to capital allowances, those allowances are made to the 
unit holders and not the trustees. 

7 The trustees of EZPUTs and PFPVs will, however, remain responsible for agreeing the 
amounts of the schemes’ income, profits, gains, capital expenditure, capital allowances, and 
balancing adjustments with their own tax inspectors in accordance with the rules laid down in 
the relevant income tax regulations, and for providing the unit holders of the schemes with 
certificates giving details of the parts of those amounts that are, in each case, attributable to 
them. 


NOTES 


1 A “bare trust”, also known as a “simple trust”, exists where the beneficial owner of the 
property held in trust is fully entitled to both the capital and income from that property. The 
property will be held in the name of the trustee, but the trustee will have no discretion over what 
income to pay the beneficiary. The trustee is in effect a nominee in whose name the property is 
held. The beneficial owner is the person who benefits from, and is entitled to, the property and 
any income it produces. 

2 EZPUTs, which first became available in 1984, are unauthorised unit trust schemes which 
provide tax incentives for individuals to invest collectively in properties in enterprise zones. 

3 Regulations providing tax rules for PFPVs were announced in an Inland Revenue Press 
Release on 19 June 1996 and came into force on 11 July [see Simon's Weekly Tax Intelligence 
1996 p 1029]. These vehicles are pooled investment funds specialising in managing the assets of 
UK exempt approved pension schemes and their overseas equivalents. 

4 Further information about the non resident landlords scheme can be found in leaflet IR 140 
“Non resident landlords, their agents and tenants” 


Commentary—Simon’s Taxes E1.210, E1.212. 4 


4 February 1997. Inland Revenue 


Self-assessment—valuations for capital gains tax 


The Inland Revenue are introducing a new valuation service to help taxpayers with capital gains 
complete their self-assessment tax returns. From 1 April 1997 taxpayers liable to capital gains 
tax may, if they wish, submit valuations to their tax office for checking before they make their 
returns. The new service will be of great benefit to individuals and trustees who have to value 
assets in preparing their capital gains tax computations. 


DETAILS 

1 From 1 April 1997 taxpayers (individuals and trustees) will be able to ask their tax office to 
check valuations used to compute their capital gains liability for the purpose of completing their 
self-assessment returns. 

2 Full information about the transactions to which the valuations relate, together with any 
relevant tax computations, must be submitted to the tax office with the valuations. A new form 
(CG34), setting out the information and documents which need to be furnished, will be available 
from 10 March from tax enquiry centres or tax offices. 
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3 Further details of the new arrangement are [reproduced below] and will also form an annex to 
a revised booklet, CGT 14, entitled “Capital gains tax—an introduction”. Copies of the revised 
booklet will be available from tax enquiry centres or tax offices, or from the Public Enquiry 
Room, West Wing, Somerset House, Strand, London WC2R 1LB, in April: . 


POST-TRANSACTION VALUATION CHECKS FOR CAPITAL GAINS TAX 


Introduction 


If you use any valuations to work out the gain or loss on a disposal, there is a free service from 
the Revenue to help you complete your self-assessment tax return. From 1 April 1997 you may 
ask your tax office to check valuations after you have made the disposal but before you make 
your return. [ 

If we agree your valuations we will not challenge your use of those valuations in your return 
unless there are any important facts affecting the valuations that you have not told us about. 
Agreement to your valuations may not mean that we agree the gain or loss. We will not consider 
the other figures you have used until you make your return. 


If we cannot agree your valuations we will suggest alternatives. We use specialist valuers to value 
some assets, mainly shares, land, goodwill and works of art. You will also be able to discuss your 
valuations with our valuers. But you must file your return by the filing date printed on the return 
even if we have not been able to agree your valuations or to suggest alternatives. You must also 
tell us in your return about any valuations that we have checked but been unable to agree. 

If we cannot reach agreement after discussion on any valuations you use in your return you will 
be able to appeal to an independent tribunal. 


How do you get your valuations checked? 


If you want us to check your valuations, ask your tax office or any tax enquiry centre:for one 
copy of Form CG34 for each yaluation you want us to check. Return the completed form to 
your tax office together with the information and documents requested on the form. You can 
also attach any other information that will help us understand your valuations. 


If you do not provide all of the information requested on the form your tax office may be unable 
to check your valuations. If you have difficulty getting all of this information, or you are:not 
sure how to prepare a capital gains tax computation, ask your tax office for help. 


How long will it take? 


Your tax office, or our specialist valuers, will contact you as soon as possible after you make 
your application. Valuation is an exercise of judgment that can be a difficult and lengthy process, 
particularly if discussion is necessary. We are more likely to be able to reach agreement with you 
iets yon need to make your return if you contact us as soon as possible after you have made a 
isposal. 

We expect that it will take a minimum of 56 days to agree your valuations or to provide you with 
an alternative. In more complex cases it may take longer. In a few very complex cases we may not 
be able to provide you with any alternative valuation before the filing date for your return. 


Further information i 


Further information about the operation of this scheme can be obtained from your tax office or 
from your nearest tax enquiry centre. 


Commentary—Simon's Taxes C2.120, €2.126. OEE 
ii I | : 


17 March 1997. Inland Revenue 


Employment termination settlements—taxation of benefits received 
after the year of termination 


The Financial Secretary to the Treasury, Michael Jack MP, has authorised the Inland Revenue to 
undertake consultations on amending the law on the taxation of settlements, made to employees 
when their job is terminated, which include benefits in kind that continue to be paid or made 
available after the year of termination. ine enw yaad W ver x 
A consultation paper will be issued later this year with the aim of bringing forward proposals 
legislation. Y Ce Se ees se 
In the meantime the Financial Secretary has authorised the Revenue to apply special arrange- 
ments for employment termination agreements entered into from 6 April 1996, which will offer 
taxpayers a simpler approach to taxing such continuing benefits:;..9. 9) SoA | oy tl} 
ror (200..0) beaiietotsuly 
DETAILS agrunls |. SaaMmeecees- ioc 
1 Payment and benefits which an employee receives from an employer in compensation for the 
loss of his employment (other than those which are taxable in full as income: fromthe 


employment) are generally taxable as income under TA 1988 s 148 on the excess above-a certain 
limit, currently £30,000. 119 AB? tott domM Obmow 


=h 
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2 The application of s 148 to lump sums and benefits provided in full at or just after termination 
is generally straightforward. But difficulty can arise where the termination settlement involves 
benefits which continue after termination, such as the use of a car or a beneficial loan. 


3 Section 148 taxes all payments and benefits, whenever received, as income of the year of 
termination. For continuing benefits the amount taxable for the year of termination is the value 
of the right to receive future benefits. It can be very difficult to value this right, particularly when 
it may not be known at the outset how long the benefit will in fact last. There is no provision for 
the amount assessed to be adjusted subsequently if the benefit is actually available for a shorter 
period than that on which the tax charge was originally based. The consultation document to be 
issued later this year will address these issues. 


4 Those receiving termination settlements in tax year 1996-97 onwards who are liable to tax 
under s 148 will normally receive self-assessment returns for the year of termination. Pending 
legislation, and following discussions with bodies representing employers and others, to ease the 
difficulties arising in dealing with. such benefits, the Revenue will operate the following 
arrangements to help taxpayers in completing their returns for the year in which the termination 
occurs— 


(a) taxpayers can follow the strict interpretation of s 148 and provide an estimate of the value of 
the right to receive future benefits in the return. That amount will be final unless the 
Revenue decide to look at the figure by opening an enquiry within the normal time limit 
provided for enquiry into returns. 


Alternatively taxpayers can adopt a basis whereby— 

(b) 

(i) the benefits enjoyed year-by-year will not be taxed until they are actually received or 
enjoyed; 

(ii) the extent of the benefit each year will be calculated by reference to the provisions of TA 


1988 s 596B (which largely follow the “cash equivalent” valuation rules in TA 1988 
ss 154-168) for the year in which the benefit is received; 


Where the taxpayer decides to adopt this alternative basis— 


(iii) The self assessment return for the year of termination should include the benefit enjoyed 
in the year calculated as in (ii) above; thereafter the Revenue will make separate 
assessments for the year of termination in respect of benefits enjoyed in subsequent tax 
years, with the benefits being calculated as in (ii) above; 

(iv) where a taxpayer who has chosen Alternative (b) can show that the total amount of 
benefits assessed under this method for the year of termination will exceed the amount 
that would have been taxable if he had opted for the strict basis under (a), the Revenue 
will not collect the excess. 


5 Alternative (b) will be available to taxpayers in receipt of employment termination payments 
involving continuing benefits under a termination agreement entered into on or after 6 April 
1996. Taxpayers concerned are advised to contact their tax office setting out the payments and 
benefits provided for under such agreements and to obtain fuller details of how the tax 
arrangements will apply to their circumstances. 


21 January 1998. Inland Revenue f 
Economic and monetary union (EMU)—tax consequences 


The Government proposes to introduce legislation in the next Finance Bill to deal with some 
technical tax issues arising out of EMU. In his speech to the Bank of England Symposium 
“London as an international financial centre for the euro” the Chancellor of the Exchequer, 
Gordon Brown MP, said— 


“T can announce a further step that the Government is taking to help business prepare. We 

propose to introduce legislation in the next Finance Bill to help businesses by dealing with 

technical tax issues arising out of EMU. The introduction of the euro in January 1999 will 

have implications for some UK businesses and there are some tax obstacles which business 

has identified and which we propose to remove. The Inland Revenue are today issuing a 
_ press release setting out some proposals for change.” 

This press release : 

— describes some consequences for the calculation of direct taxes which will arise as a result of 
the start of the single currency in January 1999, despite the UK not joining on that date; 
sets out the Government’s proposals for some legislation in the next Finance Bill (which 

. might take the form of an enabling power for appropriate secondary legislation); and 

= invites written comments from interested parties on these proposals or other tax issues 

arising out of EMU, to be sent to the co-ordinator for EMU for the Revenue—Julian Reed, 

Inland Revenue, Room 507, 22 Kingsway, London, WC2B 6NR. 


~~ 
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DETAILS 

1 The Revenue have been holding discussions with the Bank of England and certain representa- 

tive bodies about the tax consequences of EMU. An agreed statement is [reproduced below 

which sets out how the Government proposes that the tax system will apply in certair 
circumstances. 

2 When dealing with foreign currency, the corporate tax system broadly follows the accountins 

treatment. The Government proposes to adopt this approach when dealing with the introductior 

of the euro. Some technical changes are needed to achieve this result. The Government propose: 
to bring forward legislation to make the following changes— 

— Under existing law a trading company can, subject to certain conditions, elect for it: 
corporation tax liability to be computed on the basis of accounts drawn up in a foreigr 
currency. The Government will bring forward legislation to convert automatically an existing 
election for a currency which joins EMU into an election for the euro. 

— Bonds in currencies which join EMU may be redenominated into the euro. It is th 
Government’s intention that a straightforward redenomination will not normally give rise tc 
a tax charge that would not otherwise have arisen. The Government is considering wha 
legislation will be needed to achieve this result. 

— There are special rules applying, for the purposes of the legislation on foreign exchange gain 
and losses and financial instruments, to contracts involving two currencies (“currenc’ 
contracts”). The Government proposes to introduce legislation to allow -these rules t« 
continue to apply to existing contracts if the currencies both join EMU. 


SOME TAX ISSUES ARISING AS A RESULT OF ECONOMIC AND 
MONETARY UNION 


The following is a summary of some tax issues arising as a result of EMU, whether or not th 
UK participates. The issues addressed are not comprehensive, but are those of immediat 
concern which have been raised with and agreed by the Revenue. 


Discussions on remaining issues continue between the Revenue, the Bank of England an 

representatives of the following bodies—the International Swaps & Derivatives Association, th 

London Investment Banking Association, the British Bankers’ Association, the Internationa 

Primary Markets Association, the International Securities Markets Association, the Institu 

oe Fund Managers’ Association and the American Banking & Securities Association i 
ondon. 


Foreign exchange legislation 


Q The foreign exchange legislation allows a trading company which satisfies certain condition 
(an “eligible company”) to adopt a currency other than sterling as its functional currency for ta 
purposes by making a local election (under FA 1993 ss 92-94 and the Local Currency Election 
jeeulahons, SI 1994/3230). Will eligible companies be allowed to make local currency electio: 
or the euro! 


1.1 Yes. The euro will be allowed as the subject of a local currency election. 


Q Will an existing local currency election in respect of a participating currency effectively carr 
over into the euro without any action or consequence for taxpayers? 


1.2 The Government proposes to introduce legislation in the next Finance Bill to ensure th 
continuity of a local currency election for a participating currency. 


Q Will a company which has an existing local currency election for non-participating currenc 
be able to re-elect for the euro following monetary union? 


1.3 Yes, if it satisfies the conditions in the normal way (that is, if the euro becomes an eligibl 
currency and the existing currency becomes ineligible). 


Q When will the revised local currency elections described at 1.2 and 1.3 above become effective 


1.4 The election for a participating currency (1.2) will switch automatically (as a result of th 
legislation proposed in 1.2) from that currency to the euro for the first accounting period endin 
after 1 January 1999 when the company in question prepares its accounts in euros. 


An election for the euro which replaces an election for a non-participating currency (1.3) wi 
only be effective from the beginning of the next accounting period after it is received. S 


« 


companies must make an election before the start of the first accounting period to which the 
want the election to apply. i Seeeieat 
Q The foreign exchange legislation contains the anti-avoidance legislation in FA 1993 ss 135, 13 
which may be applied at the direction of the Board. Respectively, the sections apply where th 
main benefit of the asset or liability is the accrual of a loss and where the transactions at 
entered into otherwise than at arm’s length. In cases where the conversion of assets or liabilitie 
occurs, or the main economic purpose of the transaction has’ fallen away, as a’result of th 
introduction of the euro, will the Board seek to apply these provisions? (ls 140 

1.5 No. FA 1993 ss 135, 136 will not be invoked as a result of the introduction of ‘the eurc 
provided that the Board believes that no abuse is taking place. It should also be noted that th 
Consultative Document on the Modernisation of Transfer Pricing Legislation pr : 
under self-assessment the requirement for the Board’s direction would be removed, so taxpayet 
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would have an obligation to declare when these provisions applied. If these reforms proceed, 
then taxpayers may rely on this statement in the preparation of their tax returns. 


Q Unrealised exchange gains on debts which are considered “long-term capital assets or 
liabilities” may be deferred under FA 1993s 139. If the assets or liabilities are redenominated in 
such a way as to appear to give rise to a different asset or liability will such gains or losses be 
considered realised and therefore ineligible for deferral? 


1.6 The Government proposes to introduce legislation to prevent the relief in FA 1993 s 139 
being lost as a result of redenomination. 


Q A company may choose to hedge a foreign currency asset with a foreign currency liability or 
currency contract. Under FA 1993 Sch 15 and the Exchange Gains and Losses (Alternative 
Method of Calculation of Gain or Loss) Regulations, SI 1994/3227 exchange movements on an 
eligible liability or currency contract may, in the circumstances prescribed, be deferred eg until 
the disposal of the matched asset. If such a matched asset is redominated in such a way as to 
appear to give rise to a different asset will it cause the crystallisation of any deferred exchange 
movements on hedging liabilities or currency contracts? 


1.7 It is not the Government's intention that redenomination should cause matching elections to 
become ineffective. Views are invited on whether legislation is needed to achieve this in practice. 


Financial instruments legislation 


Q The financial instruments legislation provides inter alia for the taxation of “currency 
contracts”. It contains a definition (FA 1994 s 150) of “currency contract” which requires 
payment in different currencies. Will currency contracts involving two currencies that convert to 
the euro no longer be currency contracts as only the euro will be involved? 


2.1 No. The Government proposes to introduce legislation to ensure that such contracts will 
continue to be currency contracts for all purposes of the legislation. 


Q The financial instruments legislation provides that “qualifying payments” may be paid gross 
by a “qualifying company” (FA 1994 s 174). Will fixed rate swaps of two currencies which 
convert to the euro lose this protection, becoming subject to withholding as an annuity or annual 
payments for tax purposes? 


2.2 No. The Government’s intention is that such contracts will continue to be within the 
financial instruments legislation provided that no abuse is taking place (eg where a transaction is 
entered into immediately before conversion to exploit this relief). 

Q The financial instruments legislation prescribes the payments which may be made under a 
“currency contract”. A contract may allow for other transfers of money or money’s worth and 
still be a “currency contract” provided that the conditions in FA 1994 s 152 are met, which 
broadly seek to ensure that the relative value of these transfers at the “relevant time” is small. 
Will conversion constitute a “relevant time” for FA 1994 s 152, causing the issue of whether or 
not a contract is a “currency contract” to be re-considered? 

2.3 No. Conversion, regardless of how it is achieved, will not be a “relevant time” for these 
purposes. (Council Regulation (EC) No 1103/97 under art 235! of the Treaty provides for 
continuity of contract on the introduction of the euro. However conversion may also be 
achieved through bilateral legal agreement.) 

Q The financial instruments legislation contains anti-avoidance provisions, dealing with trans- 
fers of value, transactions not at arm’s length and qualifying contracts with non-residents (FA 
1994 ss 165-168). If conversion to the euro causes there be a new contract, will there be a 
re-consideration of FA 1994 ss 165-168 potentially causing adjustments to taxable income to 
arise under these anti-avoidance provisions? 5 

2.4 No. Conversion to the euro of itself will not cause anti-avoidance provisions to apply, 
provided the Board believes that no abuse is taking place. (The removal of the requirement for a 
Board’s direction which is referred to in 1.5 above also applies to this legislation.) 


Commentary—See Simon's Taxes Division B4.3; D2.6. 
Note—! Article 235 renumbered article 308 by the Treaty of Amsterdam (OJ C340 10.11.97 p 1). 


29 July 1998. HM Treasury 


Preparing British business for the euro—consultation on tax conse- 
quences of the introduction of the single currency 
The Government will be consulting British businesses and other taxpayers on how transactions 


involving participating currencies will be treated for tax purposes following the introduction of 
the single currency on | January 1999, Economic Secretary Helen Liddell has announced. 


Announcing the proposals, Mrs Liddell said— 


“The introduction of the single currency on 1 January 1999 will change the way in which 
business is conducted for many British companies, even though the UK will not be a 
member of EMU. 
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The Government is determined to assist British business to adjust to these changes a: 
effectively as possible. We are working together with business representatives wheneve: 
possible to find out what their requirements are and how we can assist them. 


Following earlier consultations, we have already identified some technical changes: whicl 
need to be made to prevent unintended taxes consequences arising fromthe introduction o 
the euro in other EU countries. Today’s proposals will be embodied in draft regulations t« 
be published in the Autumn. The consultation will enable British business to ensure tha 
these changes meet their requirements.” 


DETAILS 


1 In the light of consultations held to date between the Inland Revenue and certain representa 
tive bodies, the Government has agreed that technical changes should be made to certain ta 
provisions. Decisions made after an earlier round of consultations with these bodies. wer 
announced in the Revenue Press Release dated 21 January. The summary below covers both nev 
points and those announced earlier. More details, in a set of “questions and answers” ar 
available in the Annex. 


2 The changes proposed will deal with four broad sets of questions— 


(i) the treatment of assets/contracts denominated in participating foreign currencies wher 
re-denomination into euros might otherwise give rise to a disposal or transfer or brin, 
forward a tax charge; and the treatment of derivatives over re-denominated assets; 

(ii) the treatment of financing transactions involving re-denominated assets; 

(iii) the treatment of the costs of re-denomination; and 
(iv) the interpretation of the special rules allowing for accounting in foreign currencies for ta 
purposes. 


In general, the Government’s approach is to try to ensure as far as possible that the introductio: 
of the single currency in other member states is tax neutral and therefore does not give rise to. 
charge of a loss which would not otherwise have arisen. 


3 In relation to continuity of assets and contracts—subheading (i)—the Government propose 
to introduce regulations to— 


— ensure that, where assets are subject to a straightforward re-denomination, there is continu 
ity for the purposes of tax on capital gains both for the assets and any related derivativ 
contracts within the scope of TCGA 1992; i 9 

— provide for the appropriate treatment of any cash payments received as a result°of th 
re-denomination of bonds in the hands of investors; 

— ensure that re-denomination does not disturb the relief on unrealised exchange gains unde 
FA 1993 s 139; 

— provide for continuity of currency contracts and options involving two currencies whic 
convert to the euro. 


4 For financing transactions—subheading (ii)—such as stock loans and sale and repurchas 
agreements, involving straightforward re-denominations (of bonds), the Government intends t 
ensure, by regulation if necessary, that the re-denominated bonds will count as the “same” c 
“equivalent” assets for the relevant tax provisions. The Government also intends to introduce 
regulation to ensure that intermediaries obtain the appropriate deduction for any charge arisin 
on passing on a cash-payment arising from a re-denomination. (80 1-~C 

5 On costs of re-denomination—subheading (iii)—the Government proposes to introduce 

regulation to allow the costs of re-denomination into euros of existing non-sterling capital asset 
so long as the re-denomination involves only the replacement of existing stock and not the issu 
of increased amounts or of greater value. The Government also proposes to make clear i 
regulations what costs will be allowable in relation to the re-denomination of investments. 


6 Finally, in relation to accounting for tax purposes in euro—subheading (iv)—the Governmer 
proposes regulations to ensure the continuity of local currency elections for participatin 
currencies and to allow companies to make a local currency election for the euro before the eur 
comes into existence, but only for accounting periods commencing on or after 1 January 1999. I 
addition, it proposes a regulation amending the special rules for computing the chargeabl 
profits of controlled foreign companies (CFCs). The rules lock a CFC into computing profits i 
the currency used by it in its first relevant accounting period. The proposed. regulation wi 
ensure that, where that currency is replaced by the euro, the currency tobe bel in computin 
future profits will switch automatically to the euro. © swDOT ee dmiesansy 

tir} “wiganos od Hiv) 1BmoSvor) 36 
OTHER ISSUES SiaheTiua Sm aqiaitted sniviovs 

: ay jaeh. | Hm Voneriuo olerie 3: 
7 Although the consultation with representative bodies has focused ‘mainly on the corporat 
sector, the Government also intends to use the regulations to deal with any tax issues that ma 
specifically affect other taxpayers, including individuals. It will, for example, take the opportt 


nity to ensure in the regulations that the conyersion by UK resident individuals of cash holdin 
of a foreign participating currency into euro will not give rise to a capital gain or lossis™ 
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8 The Government encourages those who have comments or questions relating to these 
proposals, or to other areas which they think may need to be addressed, whether by regulation 
or otherwise, to write to Bridget Micklem, Inland Revenue, Room $23, West Wing, Somerset 
House, Strand, London WC2R 1LB. 


NOTES 


1 Clause 163 of the Finance Bill made provision for the introduction of an enabling power which 
would allow tax changes that are needed as a result.of the introduction of the single currency in 
other member states to be made by regulation. 

2 The enabling power covers all) taxes for which the Inland Revenue is responsible and provides 
scope to change the law to prevent unintended tax consequences arising when the single currency 
starts in other member states. 


3 Regulations made under the enabling power will be put into statute by a statutory instrument 
subject to negative resolution of the House of Commons. This is the normal method used for 
tax regulations. 


4 The consultations which have taken place so far on the content of the regulations have been 
between the Revenue, the Bank of England and representatives of the following bodies— 


— the International Swaps and Derivatives Association, 

— the London Investment Banking Association, 

— the British Bankers’ Association, 

— the International Primary Market Association, 

— the American Banktng & Securities Association in London. 


5 Alongside the work on technical tax questions arising from the introduction of the single 
currency in other member states, the Inland Revenue has been working with Customs and the 
Treasury to consider practical arrangements relating to the payment of taxes in euro. More 
are on these questions will be provided separately in a joint Inland Revenue/Customs press 
release. 


ANNEX 
FURTHER TAX ISSUES ARISING AS A RESULT OF THE INTRODUCTION OF 
THE SINGLE CURRENCY IN OTHER MEMBER STATES 


The Question and Answer statement below on tax issues arising as a result of the introduction of 
the single currency in other member states should be read in conjunction with the Revenue Press 
Release of 21 January 1998 entitled “Some tax issues arising as a result of economic and 
monetary union”. The statement deals with certain further tax issues arising as a result of EMU 
that have been raised with and agreed by the Inland Revenue. 

The statement is not intended to address comprehensively all the issues that might arise as a 
result of the introduction of the single currency in other member states and does not cover 
possible tax issues that might arise if the UK were to join the single currency. 


Continuity of assets 


1.1 In what circumstances will the fact of monetary union and/or the re-denomination of an 
asset (ie a debt security, instruments or contracts) from a participating currency into euro be 
regarded as giving rise to a disposal, transfer, etc of the asset (or a derivative over the asset) and 
an acquisition of a new asset (or derivative) by a taxpayer and in what circumstances will the 
taxpayer receive continuity of treatment, ie so that the taxpayer is treated as still holding the 
same asset or derivative that it has always held? 

Answer 

The issue should not be relevant to a company to the extent that it is taxed in relation to the 
asset or derivative under the foreign exchange, financial instruments or loan relationship 
legislation. In those circumstances, the Inland Revenue would expect the accounts to be followed 
‘subject to the specific rules in those provisions). 

In other circumstances, under the application of the existing law on capital gains, the 
re-denomination could give rise to a taxable gain or loss. However, the Government accepts that 
it is not desirable for a charge to arise on a straightforward re-denomination of an asset 
>onsequent on the introduction of the single currency. 

It therefore proposes to introduce a regulation to ensure that if an asset is re-denominated in 
suros and the post re-denomination asset is in all material respects the same as the pre 
re-denomination asset (ignoring the changes reasonably required to give effect to the 
re-denomination), then, where this would not otherwise be the case, the re-denomination will not 
be regarded as involving a disposal or acquisition, and the asset will be regarded as the same for 
Sapital gains purposes. - 

If other changes are simultaneously made to the asset beyond those associated with a 
straightforward re-denomination, then the question of whether those other changes give rise to a 
transfer or disposal and an acquisition of a different asset or derivative will need to be 
>onsidered in accordance with existing principles. 
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1.2 How will cash-outs received as a result of a re-denomination of bonds be treated in the 
hands of investors? 

Answer ; 

Any cash received as the result of a re-denomination will need to be recognised by the taxpayer. 
In the case of a person holding the asset as part of its trade or of a company taxed in relation to 
the asset for example, under the loan relationship or financial instrument provisions, the 
treatment should follow existing rules. 


Where the asset falls under the capital gains regime, under current law cash received may fall to 
be treated as a part-disposal. However, the Government is willing to accept that small amounts 
deriving from a straightforward re-denomination should not be taxed, and therefore proposes to 
introduce a regulation to provide a de minimis exemption for cash payments received on 
re-denomination as a result of the introduction of the single currency. This should tie in with the 
proposed regulation on continuity of assets and with current provisions such as the part- 
disposal provisions on the conversion of securities in TCGA 1992 s 133. The Government is still 
considering the question of the appropriate treatment of cash-outs derived from the repackaging 
of odd-lots and would welcome comments on this subject. 


Note: Question & Answer 1.1 and 1.2 do not cover the re-denomination of equities and 
equity-related instruments, since detailed consideration of this issue can only be given once it 
becomes clearer how the re-denomination of equities is to be achieved and since it is not likely 
that many companies will re-denominate their shares in the early days of the single currency. At 
present, it does not seem that any new capital gains issues are likely to arise in this area, since the 
UK has existing legislation which deals with the capital gains consequences of reorganisations of 
share capital. 


Equities 

2 If a UK company were to re-denominate any of its share capital during the transitional period 
on the introduction of the single currency into euro and, due to rounding, a payment of cash or 
an issuance of new stock is required to be made to [a] shareholder, will that payment of cash or 
issuance of stock give rise to a dividend or distribution? 

Answer 


The consequences of re-denomination of equities (ordinary shares), preference shares and 
convertibles, can all be dealt with under the normal rules. A cash payment in respect of shares 
would therefore constitute a distribution except where and to the extent that it fell to be treated 
as a repayment of share capital. 


A cash payment in respect of securities within TA 1988 s 209(2)(e)(ii) would also more than 
likely fall to be treated in whole or in part as a distribution. This treatment will apply equally for 
conversions of any non-£ and £ shares, preference shares or convertibles. 


Options and other derivatives 


3.1 In paras 2.1 and 2.3 of the Press Release of 21 January, certain guidance is given in relation 
to “currency contracts” as defined in FA 1994 s 150. Will the same guidance apply to “currency 
options” as defined in that section? 

Answer 

Yes 


3.2 An interest rate contract (within FA 1994 s 149) must include the right to receive or a duty to 
make a variable rate payment. A variable rate is one based on a rate the value of which at any 
time is the same as that of the variable rate of interest specified in the contract, for example 
PIBOR. Will an interest rate contract, or an option to enter into such a contract which specifies 
a variable interest rate by reference to a currency which converts to euro such that the original 
specified rate no longer exists, be regarded as having termination and been replaced by a new 
contract or option? 


Answer 


Such a change to the subject matter of a contract may cause the contract to be void, voidable, or 
possibly frustrated. However, the contract may continue to exist for a number of reasons. The 
changes may be insufficient to cause the contract to be frustrated, by reason of the law under 
which it is written. Similarly, the change in questions may have been anticipated and. be 
successfully provided for in the original agreement. Alternatively, the contract may remain 


operative by reason of the bilateral agreement of the counterparties to maintain it, which_may or 
may not technically give rise to a new contract. 


It is the Government's intention that a contract which “continues” for whatever reason 
(including when the new bilateral agreement gives rise to what is technically a new contract) will 
not give rise to a taxable event provided that the economic substance of the contract is not 
materially altered. As for assets in 1.1 above, the economic substance will be considered to be 
unaltered where there have been no material changes in the relevant factors. 5 5 5) 


It should be noted that the contract may be in respect of an underlying instrument which itself is 
not considered to have continued. In these circumstances the contract will be considered in its 


own right; the question will be whether, in economic substance, the contract has the same effect 
as before conversion. yo misborsbizn09 


x 
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In any event, if the contract falls within the FA 1994 regime for derivative financial instruments, 
and so is accounted for on an acceptable accruals or mark to market basis of accounting, it is 
likely that the tax consequences of a taxable event will be exactly the same as those arising if 
there had been no such event. 


3.3 There may be transactions in futures or options in foreign currencies or in foreign currency 
denominated equities/debts/other financial instruments which are denominated in foreign cur- 
rencies which do not fall within TA 1988 Sch 5AA. However, the effect of the introduction of 
the single currency and/or the re-denomination of assets may be to give rise from that time to a 
fixed return which is from that point a “guaranteed return”. Will the provisions of Sch SAA 
apply in these circumstances? 

Answer 

TA 1988 Sch SAA applies where the main or one of the main purposes of the transaction in 
question is the production of a return that is guaranteed. It follows that one looks to the 
purposes of the parties at the time of entering into the transaction. Accordingly, the mere fact 
that the return from a future or option becomes fixed as a result of and from the time of the 
introduction of the single currency would not result in the provisions of Sch 5AA being applied, 
unless, in entering into the transaction in question, that was an intended result within the 
meaning of Sch SAA. 


3.4 TA 1988 Sch SAA deals with the taxation of the profits and gains arising from transactions 
in futures and options that are designed to produce guaranteed returns. Will conversion 
constitute a disposal for the purposes of Sch SAA, causing any inherent profits and gains to be 
realised for tax purposes at that time? 


Answer 
The treatment of a conversion for the purposes of Sch SAA will follow that proposed at 1.1. 


3.5 TCGA 1992 ss 143-148 provides, inter alia, for the taxation of option contracts which are 
not taxable under Schedule D (broadly option contracts which do not fall within the financial 
instruments rules set out in FA 1994, or within the anti-avoidance rules set out in TA 1988 
Sch SAA, and which are not held on trading account). TCGA 1992 s 144 will apply for example 
fo an investment company holding an option over shares which qualifies as a financial option. 
The basic approach (under TCGA 1992 s 144) is to treat an option as a separate asset for capital 
gains purposes except where it is exercised, in which case, its grant (or acquisition) and the 
acquisition or disposal of the underlying subject matter are treated as one transaction. Will the 
start of the single currency and/or the re-denomination of either the option or the subject-matter 
of the option be regarded as giving rise to settlement or lapse without exercise of an existing 
option and the entering into a new one? 


Answer 


The regulation referred to in para 1.1 will provide for the continuity treatment for capital gains 
purposes, where appropriate, both for assets and for derivatives (including options) over assets. 


Financing transactions 


4.1 Where a debt security denominated in a participating currency 1s re-denominated into euros, 
will the re-denominated security be regarded as similar to/equivalent to/the same description as 
the original security for repo/stock-lending and related purposes (ie for the purposes of the 
following provisions— 

- FA 1986 ss 80C, 89AA; 

—. TA 1988 ss 730A, 730B, 737A, 737C; 

—, TCGA 1992s 263B; 

~. FA 1996 Sch 9 para 15). 

Answer 

In the case of straightforward re-denominations—see 1.1—the Government will ensure (by 
regulation if necessary) that re-denominated securities will count as similar to/ equivalent to/the 
same description as the original securities for the tax provisions relating to repo and stock 
lending for all taxpayers covered by 1.1. The Government is still considering how the law should 
apply for financing transactions involving re-denominations which would not meet the proposed 
“same asset” tests. 

4.2 Where “cashing out” takes place on re-denomination, for example, due to rounding, will 
payments representative of the cash amounts be treated as manufactured payments? 

Answer 

The starting position would be that we would expect the characterisation of the representative 
payments to mifror that of the payments they represent. To the extent therefore that cash 
amounts themselves are capital payments, the payments representative of them would not count 
as manufactured payments. 

However, where the person making the representative payment is not taxed on a trading basis, 
the tax liability may not correspond to the economic effect of his action in receiving cash 
payment and passing it on. 

The Government will introduce a regulation so that where cash-outs due as a result of a 
re-denomination are passed on, the intermediary obtains the appropriate deduction from any 
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charge. This will only apply, however, where it is clear that no abuse is taking place in relation to 
credits for tax withheld (if any) or underlying tax relief. ol . 

Note: 4.1 and 4.2 do not cover financing transactions involving equities which are 
re-denominated into euro. The treatment of financing transactions involving re-denominated 
equities will be addressed, along with continuity questions, when it becomes clearer how share 
re-denominations are to be achieved. However, insofar as similar issues arise, the Government 
will wish as far as possible the principles established for transactions involving re-denominated 
bonds to carry over to equities so that in the case of straightforward re-denominations, the 
provisions referred to above will apply. 


Costs of re-denomination 


5.1 Will costs incurred by a company upon re-denomination, as a result of the introduction of 
the single currency, of securities and equities issued by it be deductible for tax purposes? 
Answer ; ‘ 
The costs incurred upon re-denomination of a company’s loan relationships are already 
provided for in the existing legislation and will be regarded as charges and expenses within FA 
1996 s 84(3)(a)H{d). 

For other non-sterling securities or equities, which are re-denominated as a result of the start of 
the single currency, the Government believes there is a case for legislating a special: relief. 
Accordingly the Government proposes to introduce a regulation to allow the costs of 
re-denomination into euros of existing non-sterling capital assets (both for traders and’ invest- 
ment companies) so long as the re-denomination involves only the replacement of existing stock 
and not the issue of increased amounts or of greater value. This regulation will not apply to 
costs attributable to any other factor—eg to other changes made to a security or equity at the 
same time as re-denomination. To the extent that such costs are not attributable to the start.of 
the single currency, their deductibility will be determined in accordance with existing principles. 


5.2 Will costs incurred by an investor as a consequence of its investments being re-denominated 
as a result of the introduction of the single currency be deductible for tax purposes? 


Answer 


As far as the costs of re-denomination of investments is concerned, some costs may be allowable 
under current law as a trading expense or as an expense of management of an investment 
company, but others would not. The Government therefore proposes to make explicit in 
regulations exactly what will be allowable. 


In the particular case of costs attributable to changes to computer software, the Revenue has 
already given guidance at para IM 664 of the Inspectors’ Manual. 


Foreign exchange 


6.1 Will non-trading companies be able to make a local currency election to adopt the euro as 
their functional currency rather than sterling? 


Answer 


No. Non-trading companies will not be able to make a local currency election to adopt the euro 
as their functional currency. SEI 


6.2 It may not be apparent to a trading company that the inauguration of the single currency has 
made the euro the most appropriate currency for the company’s accounts until some time after 
| January 1999 or even the start of its first post-January 1999 accounting period. Are there any 
plans to introduce a “window period” (of, say, 92 days, by analogy with the transitional 
provisions for the commencement of the FOREX provisions) for the making of an election for 
euro to take effect from the start of the accounting period of the company in Which the single 
currency begins falls or of the first post-January 1999 accounting period of the company? 
Answer ; if ic 


The Government does not intend to introduce a window period in respect of the timing rules on 
local currency elections. However, to facilitate the making of elections’ for the euro, thé 
Government proposes to introduce a regulation which would amend the existing local currency 
rules to allow companies to elect, prior to 1 January 1999 (ie before the euro actually exists), for 
the euro for accounting periods commencing on or after that date. This will put beyond doubt 
the ability of companies with 31 December year-ends to elect for the euro for accounting periods 
beginning on | January 1999. The Government has already announced that it intends to 


introduce a regulation to ensure that existing local currency elections in participating currencies 
are converted automatically to the euro. 


6.3 Are there any plans to allow a company with euro-den minated, shz re capital and 
euro-denominated assets to match these under FA 1993 Sch 15 or any extension thereto? 
Answer 2iietinG Rees umKi 26 


No. There are no plans to extend the circumstances in which a matching election may be made. 
ts * ' Lucorsne:, Jomo wildest. xeisodg 
uthorised unit trusts—stamp duty and stamp duty reserve tax AGPANLG 
7 The start of the single currency is likely to give rise to an opportunity for or i 
for significant rationalisation of unit trusts. However, the existing provision: (contained:in'FA 
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1997 s 95) for rationalisations of authorised unit trusts to take place without any stamp duty or 
stamp duty reserve tax charge arising on the relevant transfer of assets expires on 30 June 1999. 
Are there any plans to postpone that expiration date? 

Answer 

An extension of the deadline for these reliefs would require legislation. The Association of Unit 
Trusts and Investment Funds have asked Ministers to consider an extension, for a variety of 
reasons of which EMU is one, but no decision has yet been taken. 


Commentary—Simon's Taxes B8.607, B2.608, B4.304. 


October 1998. IR Tax Bulletin Issue 37. 


SCHEDULE D CASES |! AND Il: ACCOUNTANCY EXPENSES 
ARISING OUT OF SELF ASSESSMENT ENQUIRIES 


We have been asked to clarify the application of Statement of Practice 16/91 (SP 16/91) to 
accountancy expenses incurred in connection with self assessment enquiries. We are currently 
considering the issues that have been raised and will consult with representative bodies before the 
statement is superseded. But there is one particular point that we would like to clarify 
immediately. 

SP 16/91 identifies the circumstances in which we will treat any additional “accountancy 
expenses arising out of accounts investigations” as an allowable deduction. It will be obvious 
from the quote in the previous sentence that the language used in SP 16/91 does not reflect self 
assessment concepts and terminology, and for that reason alone needs to be updated. But the 
text of SP 16/91 is deficient in one other important aspect. In practice we normally disallow 
accountancy expenses only where the additional profits arise out of negligent or fraudulent 
conduct. This is not stated explicitly in SP 16/91. Instead SP 16/91 simply refers to investigations 
‘which result in “... a charge to interest or interest and penalties”. This phrase is intended to 
imply some degree of culpability on the part of the taxpayer (so that, for example, the additional 
profits attract interest under TMA 1970 s 88 and penalties under Section 95 TMA). But 
“... without a charge to interest ...” could be read as denying a deduction where there is a charge 
to interest under TMA 1970 s 86, a charge which could arise in circumstances where there is no 
suggestion of negligent or fraudulent conduct at all. This is not the intention. We have no reason 
to believe that this ambiguity has caused any difficulty in the operation of SP 16/91, But it 
becomes much more relevant in the context of self assessment, because there 1s now just the one 
interest charging provision, TMA 1970 s 86. 


Until such time as SP 16/91 is superseded the text below should be regarded as a statement of 
our practice, as it applies to self assessment enquiries. 


ACCOUNTANCY EXPENSES ARISING OUT OF SELF 

ASSESSMENT ENQUIRIES 

It is the practice to allow, in computing profits assessable under Case I and II of Schedule D, the 
normal accountancy expenses incurred in preparing accounts or accounts information and in 
assisting with the self assessment of tax liabilities. 

Additional accountancy expenses arising out of an enquiry into the accounts information in a 
particular year’s return will not be allowed where the enquiry reveals discrepancies and 
additional liabilities for the year of enquiry, or any earlier year, which arise as a result of 
negligent or fraudulent conduct. 

Where, however, the enquiry results in no addition to profits, or an adjustment to the profits for 
the year of enquiry only and that adjustment does not arise as a result of negligent or fraudulent 
conduct, the additional accountancy expenses will be allowable. 


HMRC Manuals—Enquiry Manual EM9010 (Accountancy expenses arising out of enquiries). 


16 February 1999. Inland Revenue 


Corporation tax reform—regulations for relief of past surplus advance 
corporation tax 


Regulations which introduce the detailed rules for the relief of past surplus advance corporation 
tax (ACT) from 6 April 1999 were laid before Parliament by the Treasury today. 

After 6 April 1999 ACT no longer-be generated, and most companies will not need to deal with 
advance corporation tax at all. The regulations will affect only companies and groups containing 
companies with surplus ACT at April 1999, and will substantially preserve their existing 
expectations in respect of the recovery of past surplus ACT. 

Copies of the:regulations will be available shortly from the Stationery Office. They will also be 
available on the Inland Revenue website. 
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DETAILS 

1 The regulations are The Corporation Tax (Treatment of Unrelieved Surplus Advance 
Corporation Tax) Regulations (SI 1999/358). 

2 The detailed rules governing the relief of surplus ACT for accounting periods ending on or 
after 6 April 1999 are set out in these regulations. Draft regulations were published for 
consultation on 13 May 1998. The Government is grateful to all those who commented on those 
draft regulations. 

3 The rules are based on, and so far as possible replicate, the existing rules governing relief for 
ACT. Only those companies with surplus ACT at 6 April 1999 will be affected by the regulations. 
And companies can opt out of making the computations required under the relief of surplus 
ACT system if they decide not to recover any past surplus advance corporation tax. 


4 The regulations provide for notional amounts of ACT, called shadow ACT, to arise when 
companies make a distribution of profits (for example, the payment of a dividend) on or after 
6 April 1999. Shadow ACT does not mean that a company will have to pay something equivalent 
to ACT after its abolition. It merely governs the recovery by companies of surplus ACT once 
ACT has been scrapped. 

5 Shadow ACT will work by— 

— retaining the existing limit on the set-off of ACT, so a company will be able to use ACT to 
meet its corporation tax liability up to a limit of 20% of its corporation tax profits, even on 
or after 6 April 1999; 

— prescribing that the space for relieving ACT in this way will have to be filled first by shadow 
ACT, computed on the same basis and at the same rate as now, but without allowing that 
shadow advance corporation tax to result in any reduction in the corporation tax due; 

— restricting the set-off of surplus advance corporation tax, which will lead to a real reduction 
in the company’s corporation tax liability, to any space remaining in the 20% limit after 
shadow ACT has used it up; and 

~ carrying forward any shadow ACT in excess of the space available for relieving ACT. 


Example 


A company has surplus advance corporation tax of £100,000 at 6 April 1999. It has a 12 

month accounting period ending on 5 April 2000, during which it pays dividends of £40,000 

and has taxable profits of £120,000. In that case— 

— the limit on the set-off of ACT is £24,000 (that is 20% of £120,000); 

+ there is shadow ACT of £10,000 (25% of £40,000) on account of its dividend payments; 

- ee effect is to restrict the set-off of past surplus ACT to £14,000 (£24,000 less £10,000); 
an 

— its corporation tax liability is therefore reduced by £14,000, as is the figure for past surplus 
ACT carried forward to the next accounting period. 


NOTES 


1 In his pre-Budget report in November 1997, Chancellor Gordon Brown put forward proposals 
to solve permanently the problems connected with advance corporation tax (ACT), and 
particularly surplus advance corporation tax, by abolishing ACT altogether and replacing it with 
a modern system of quarterly payments of corporation tax for larger companies. The Inland 
Revenue published a consultative document “A modern system for corporation tax payments” 
dated 25 November 1997 which set out the framework for the proposed changes and invited 
companies and others to make representations. 


2 In his March 1998 Budget the Chancellor confirmed the proposals set out in the consultative 
document, subject to some changes arising out of the consultation process. These changes are 
described in the document “A modern system for corporation tax payments: Outcome ot 
consultation” which was published by the Inland Revenue in April 1998. The document alsc 
provides a summary of the responses received to the consultative document, and a regulatory 
appraisal of the change. . ee 


3 On 13 May 1998 the Inland Revenue published draft regulations on the shadow ACT system tc 
give tax practitioners, business and others an opportunity to comment on them. 


4 FA 1998 s 32 empowers the Treasury to make regulations in relation to the relief of unrelieved 
surplus advance corporation tax. These regulations are made under those powers. 


Regulations—The Corporation Tax (Treatment of Unrelieved Surplus Advance Corporation Tax) Regulations, ST1999/358 


S June 1999. Inland Revenue 


A modern system for corporation tax payments—guidance on use of 
information and penalty powers in instalment payments regulations — 
Guidance published today outlines the way in which the Revenue will use the information an¢ 


penalty powers contained in the instalment payments regulations. The regulations govern the 
payment of corporation tax by some 20,000 large companies. iii) orltoanedidastileds 
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The guidance— 


— explains that the information powers are not for routine use; and 
~ confirms that the majority of cases of late or inadequate payment will attract only an 
interest charge, not a penalty. 


The text of the guidance is attached as an annex to this press release. 


DETAILS 


1 The Revenue will use the information powers only where there are indications that a company 
may have deliberately or recklessly failed to comply with its payment obligations under the 
regulations, or fraudulently or negligently made a claim for repayment. In such a case, all the 
necessary evidence will be requested from the company in respect of its instalment payments, (or 
absence of them), or claim. 


2 The penalty provision is in reg 13 of the instalment payments regulations. It provides for a 
penalty (under TMA 1970 s 59E(4)) of not more than twice the amount of interest on any 
unpaid amount in respect of the total liability of the company for that accounting period. Total 
liability includes liability to corporation tax, and tax under TA 1988 ss 419, 747 (provisions 
dealing with loans by a close company to its participators, and controlled foreign companies, 
respectively). 

3 A penalty under TMA 1970 s 59E(4) will be sought in only the most serious cases involving 
flagrant abuse of the regulations. The normal appeal rights of TMA 1970 s 100B(1) will apply to 
any such penalty. 


NOTES 


1 The detailed rules governing the payment by large companies of their corporation tax by 
instalments are set out in the instalment payment regulations (SI 1998/3175). They provide for 
large companies (broadly those with profits of more than £1-5 million, or less if a company is 
associated with others) to pay their corporation tax in quarterly instalments for accounting 
periods ending on or after | July 1999. 

2. The change is being phased in over a four year period, with companies paying a gradually 
increasing percentage of their tax by instalments (with the balance in a lump sum nine months 
and one day after the end of their accounting period). Transition to the new system will be 
completed in the year 2002, when companies with accounting periods ending on or after 1 July 
2002 will pay all their tax by instalments. 


3. A leaflet, “A modern system for corporation tax payments—a guide to quarterly instalment 
payments” contains more details, and is available free from tax offices. 


ANNEX 
GUIDANCE ON USE OF INFORMATION AND PENALTY POWERS IN 
QUARTERLY INSTALMENT PAYMENTS CASES 


These guidance notes explain how the Revenue will use the information and penalty powers in 
the Corporation Tax (Instalment Payments) Regulations, SI 1998/3175. 


Use of information powers 


The information powers are in regs 10, 11 and 12 of the instalment payments regulations. They 
require a company to provide the Revenue with information to support the payments made on 
the instalment due dates, or the lack of such payments, or to support a claim for repayment. 
They are described in more detail below. 

Where companies file their returns by the statutory filing date, a review of the quarterly 
instalment payment (QIP) position will be undertaken at the same time as the review of the 
return. Information about the basis upon which QIPs have been estimated will not be sought as 
a matter of routine. 

Where the amounts paid on the instalment dates do not correspond to the amounts required 
under the regulations interest will be charged or paid accordingly. In cases where the Revenue 
make a determination of the tax payable because a company has failed to file its return on time, 
the Revenue also have the power to make a determination of the dates on which amounts should 
have been paid under the regulations. 

The Revenue will seek to make use of the information powers in regs 10, 11 and 12 only where 
there are indications that a company may have deliberately or recklessly failed to comply with its 
payment obligations under the regulations, or fraudulently or negligently made a claim for 
repayment. In such a case, all the necessary evidence will be requested from the company in 
respect of its instalment payments (or absence of them) or claim. This will enable the Revenue to 
establish the extent to which the company failed to pay in accordance with its most recent 
estimate of its total liability, and to form a judgment as to whether the company, or persons 
acting on its behalf, acted deliberately or recklessly in failing to make its payments as they fell 
due, or in later failing to correct the position as newer and more accurate information became 
available. 
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Application of penalty regulation 

The penalty power is in reg 13 of the instalment payments regulations. It provides for a penalty 

(under TMA 1970 s 59E(4)) of not more than twice the amount of interest charged in respect of 

the total liability of the company for that accounting period. 

Total liability includes liability to corporation tax, and tax under TA 1988 ss 419, 747 (provisions 

dealing with loans by a close company to its participators, and controlled foreign companies, 

respectively). ; 

The majority of cases of inadequate or late payments, or the miscalculation of a repayment, will 

involve only an interest charge— 

— Inadequate payments—a penalty position will apply where there is evidence that the 
company failed to pay in accordance with its most recent estimate of its total liability, 
(including failing to make a top-up payment) or failed to pay the right amount at the right 
time. Such a failure by a company or by a person acting on its behalf must be more than 
negligent—it must be deliberate or reckless. 

— Claims to repayment—a penalty will apply in respect of a claim to repayment under reg 6 if 
the company or a person acting on its behalf has acted fraudulently or negligently. 

A penalty under TMA 1970 s 59E(4) will be sought in only the most serious cases involving 

flagrant abuse of the regulations. Before seeking a penalty the case must be submitted to Head 

Office for approval. The normal appeal rights of TMA 1970 s 100B(1) will apply to any such 

penalty. i 


Interest 


New interest rates have been introduced for tax over and underpaid during the instalment 
payments period. This is provided for in the Taxes (Interest Rate) (Amendment No »2) 
Regulations, SI 1998/3176. The new rules are more generous to companies than those which 
apply outside that period. The rates also have a smaller spread and are more sensitive to base 
rate movements than the ordinary rates. Interest on underpaid corporation tax is also deductible 
in arriving at a company’s chargeable profits. The interest represents no more than compensation 
for the Exchequer’s (or the company’s) loss of use of the money. 


Information powers 


The Corporation Tax (Instalment Payments) Regulations, SI 1998/3175, reg 10 requires a 

company to furnish information to the Board of the Revenue, and reg 11 requires a company to 

produce books, documents and other records in its possession or power, relating to— 

the estimation of amounts paid in respect of the company’s total liability for an accounting 

period in accordance with SI 1998/3175 reg 5; 

— the non-payment of any amount in respect of the company’s total liability for an accounting 
period in accordance with SI 1998/3175 reg 5; and 

— aclaim for repayment under SI 1998/3175 reg 6(2). 


Such details can be required within a period of not less than 30 days, by, notice, at any time 
following the fixed filing date for the company. : 


In addition, reg 12 requires a company to make available for inspection all such books 
documents and other records in its possession or power as could be required to be produced 
under reg 11. Where such records are maintained by computer, the company must provide the 


oui making the inspection with all the facilities necessary for obtaining information. from 
them. Hh 


Penalty 


Regulation 13 provides for a penalty under TMA 1970 s 59(E)(4) where— co 
— a company, or a person acting on its behalf, deliberately or recklessly fails.to pay the right 
amount on a particular instalment date in accordance with the regulations; or 
— a company, or a person acting on its behalf, fraudulently or negligently makes a claim for 
repayment under the regulations. WON ee 
The amount of the penalty is a sum not exceeding twice the amount of interest charged in 
respect of the total liability of the company for that accounting period. = 7 
Commentary—Simon's Taxes D1.1324, D1.1328. , 
Regulations—The Corporation Tax (Instalment Payments) Regulations, SI 1998/3175. 
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The Taxes (Interest Rate) (Amendment No 2) Regulations, SI 1998/3176 (amend SI 1993/743), "© 
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If the benefit in kind is in the form of a loan repayable at an advantageous rate of interest, tax is 
chargeable on the difference between the interest paid by the employee (if any) and the interest 
which would have been paid on the loan at the “official rate” of interest. ’ 
Fixing the official rate in advance for the whole of the following tax year will simplify 
record-keeping, valuation and reporting requirements. 
Therefore as a deregulatory measure, the “official rate” is set to remain at 625% for both the 
current (1999-00) tax year and the 2000-01 tax year. This will make it simpler for employers to 
work out the value of beneficial loans which they need to report on behalf of their employees for 
income tax purposes and on which they will be liable to pay Class 1A national insurance 
contributions (NICs) from April 2000. 
In future, the official rate will continue to be set in advance for the whole of the following tax 
year and will not be increased during that tax year, even if typical mortgage rates, on which the 
official rate is based, do increase. However, the Inland Revenue recognise that this policy would 
need to be reviewed if typical mortgage rates were to fall sharply during a future tax year—the 
advantages, in terms of lower regulatory burdens, of leaving the official rate unchanged for the 
) whole tax year could in those circumstances be outweighed by the need to reduce the official rate 
so as not to overtax the benefit. 


DETAILS 


1. Where interest on a beneficial loan wholly qualifies for relief, the employee is entitled to an 
offsetting deduction against the taxable benefit. On 19 November, the Paymaster General, Dawn 
Primarolo, announced in response to a Parliamentary Question, that these fully qualifying 
beneficial loans are to be exempted from both tax and Class 1A NICs from April 2000 (see 
Inland Revenue press release dated 19 November “Reform of Class 1A national insurance to 
include exemption of tax and NICs charges on some employee benefits”) so that employers will 
no longer have to report them. 

2. Employers, will, however, still have to report other beneficial loans for both tax and (from 
April 2000) Class 1A NICs purposes. 

3. Regulations which came into force on 6 March 1999 (SI 1999/419) set the “official rate” of 
interest at 625% from that date, at the lower end of the range of bank and building society 
mortgage rates. 


NOTES 

1. TA 1988 s 160 charges the benefit of a loan provided by an employer to an employee by 
reason of the employment where either no interest is paid on the loan or the rate of interest 
chargeable is less than interest at the “official rate”. It provides that the amount of the benefit 
shall be equal to the cash equivalent. 

2. TA 1988 Sch 7 defines the cash equivalent for the purposes of s 160 as the amount of interest 
which would have been payable for the year on the loan at the “official rate” of interest less any 
interest actually paid on the loan for the year. 


Commentary—Simon's Taxes E4.633. 


February 2000. IR Tax Bulletin Issue 45 
Provision of personal services through intermediaries 


WOULD THE WORKER HAVE BEEN AN EMPLOYEE IF ENGAGED DIRECTLY 
BY THE CLIENT? 

A broad outline of the new rules was given in a Press release dated 23 September 1999. They are 
intended to apply where a worker supplies his or her services to a client through an intermediary 
such as a service company or partnership. One of the central questions in deciding whether the 
new. rules apply to an engagement is to establish whether the worker would have been an 
employee of the client if engaged directly. This article addresses this issue in detail. More details 
of the proposals can be found on the Inland Revenue website at  http:// 
www.inlandrevenue. gov.uk/ir35. 


THE APPROACH TO BE ADOPTED 
Whether a worker would have been an employee if engaged directly by the client depends on a 
range of factors, set.out in this article. But the final decision is not reached by adding up the 
number of factors pointing towards employment and comparing that result with the number 
pointing towards self-employment. The Courts have specifically rejected that approach. In Hall v 
Lorimer Mummery.J made the following comment which was quoted with approval by Nolan LJ 
in the Court of Appeal: 
“In order to decide whether a person carries on business on his own account it is necessary 
to consider many different aspects of that person’s work activity. This is not a mechanical 
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exercise of running through a checklist to see whether they are present in, or absent from, a 
given situation ... It is a matter of evaluation of the overall effect, which is not necessarily 
the same as the sum total of all the individual details. Not all details are of equal weight or 
importance in any given situation. The details may also vary in, importance from one 
situation to another.” 
When the detailed facts have been established the right approach is to stand back and look at the 
picture as a whole, to see if the overall effect is that of a person in business on his own account 
or a person working as an employee in somebody else’s business. If the evidence is evenly 
balanced the intention of the parties may then decide the issue (Massey v Crown Life 
Insurance Co). 


ESTABLISHING THE FACTS 


In deciding whether a worker would have been an employee if engaged directly by the client it is 
firstly necessary to establish the terms and conditions of the engagement. In a simple case 
involving one intermediary (eg where a worker works through a service company) these will 
normally be established mainly from the contract between the client and the intermediary. It is 
that contract that will usually reflect the terms that would have applied had the worker been 
engaged directly by the client. The contract may be written, oral or implied — or a mixture of all 
three. 


Having established the terms and conditions it is then necessary to consider any surrounding 
facts that may be relevant — eg whether the worker has other clients and a business organisation. 
In this context other contracts the company has under which the worker’s services are supplied 
and any business organisation of the company which is relevant to the supply of the worker’s 
services will be taken into account as relevant surrounding facts. 


DECIDING EMPLOYMENT STATUS 


There is no statutory definition of “employment”. However, the question of employment status 
has come before the Courts on numerous occasions. The approach taken by the Courts has been 
to identify factors which help to determine if a particular contract is a ‘contract of service’ 
(employment) or a ‘contract for services’ (self-employment). Relevant factors are: 


CONTROL 


A worker will not be an employee unless there is a right to exercise ‘control’ over the worker. 
This may be a right to control ‘what’ work is done, ‘where’ or ‘wher it is done or ‘how’ it is done. 
Actual control of this sort is not necessary — it the right of control that is important. 


Where a client has the right to determine ‘how’ the work is done this is a strong pointer to 
employment. But it is not an essential feature of employment — many ‘experts’ who are 
employees are not necessarily subject to such control (for example, ship’s captain, consultant 
brain surgeon, etc). 


Equally, a right to determine ‘what’ work is carried out is a strong pointer to employment. It will 
normally be a feature whenever a client needs a worker to undertake whatever tasks are required 
at any particular time or where the worker is required to work as part of a co-ordinated team. 


A working relationship which involves no control at all is unlikely to be an employment (Ready 


roones Concrete (South East) Ltd y Minister of Pensions and National Insurance (1968) 2 QB 


THE RIGHT TO GET A SUBSTITUTE OR HELPER TO DO THE JOB 


Personal service is an essential element of a contract of employment, A person who has the 
freedom to choose whether to do the job himself or hire somebody else to do it for him, or who 
can hire someone else to provide substantial help is probably self-employed (Australian Mutual 
Provident Society v Chaplin (1978) 18 ALR 385 and Express and Echo Publications Ltd vy Tanton 
(1999) IRLR 367). However, this must be viewed in the context of the arrangements overall. For 
example, a worker may choose to pay a helper to take phone messages and deal with invoicing 
and general book-keeping work for the intermediary. But this would not be directly relevant 
when considering an engagement where the worker is engaged to lay bricks for a client. 


PROVISION OF EQUIPMENT 


A self-employed contractor generally provides whatever equipment is needed to do. the job 
(though in many trades, such as carpentry, it is common for employees, as well as self-employed 
workers, to provide their own hand tools). The provision of significant equipment (and/or 
materials) which are fundamental to the engagement is of particular importance. For example, 
where an IT consultant is engaged to undertake a specific piece of work and must’ work 
exclusively at home using the worker’s own computer equipment that will be a strong pointer to 
self-employment. But where a worker is provided with office space and computer equipment that 
points to employment. The fact that a worker might occasionally choose to do some of the work 
at home using his or her own computer does not change that (many employees do:just that). 
(Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance). 
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FINANCIAL RISK 


An individual who risks his own money by, for example, buying assets needed for the job and 
bearing their running costs and paying for overheads and large quantities of materials, is almost 
certainly self-employed. Financial risk could also take the form of quoting a fixed price for a 
job, with the consequent risk of bearing the additional costs if the job overruns. Another 
example of a financial risk is where a skilled worker incurs significant amounts of expenditure 
on training to provide himself with a skill which he uses in subsequent engagements. This can be 
treated in the same way as investment in equipment to be used in a trade, as a pointer to 
self-employment, if there is a real risk that the investment would not be recovered from income 
aa future engagements (Market Investigations Ltd v The Minister of Social Security (1968) 
2 QB 173). 


BASIS OF PAYMENT 


Employees tend to be paid a fixed wage or salary by the week or month and often qualify for 

additional payments such as overtime, long service bonus or profit share. Independent contrac- 
tors, on the other hand, tend to be paid a fixed sum for a particular job. Payment “by the piece” 
(where the worker is paid according to the amount of work actually done) or by commission can 
be a feature of both employment and self-employment. 


OPPORTUNITY TO PROFIT FROM SOUND MANAGEMENT 


A person whose profit or loss depends on his capacity to reduce overheads and organise his work 
effectively may well be self-employed (Market Investigations Ltd v The Minister of Social 
Security). People who are paid by the job will often be in this position. 


PART AND PARCEL OF THE ORGANISATION 


Establishing whether a person becomes ‘part and parcel’ of a client’s organisation can be a 
useful indicator in some situations. For example, someone taken on to manage a client’s staff will 
normally be seen as part and parcel of the client’s organisation and is likely to be an employee. 


RIGHT OF DISMISSAL 


A right to terminate an engagement by giving notice of a specified length is a common feature of 
employment. It is less common in a contract for services, which usually ends only on completion 
of the task, or if the terms of the contract are breached. 


EMPLOYEE BENEFITS 


Employees are often entitled to sick pay, holiday pay, pensions, expenses and so on. However, the 
absence of those features does not necessarily mean that the worker is self-employed — especially 
in the case of short-term engagements where such payments would not normally feature. 


LENGTH OF ENGAGEMENT 


Long periods working for one engager may be typical of an employment but are not conclusive. 
It is still necessary to consider all the terms and conditions of each engagement. Regular 
working for the same engager may indicate that there is a single and continuing contract of 
employment (Nethermere (St Neots) Ltd v Gardiner (1984) ICR 612). Where an engagement is 
covered by a series of short contracts, or an initial short contract subsequently extended for a 
longer period, it is the length of the engagement that is relevant, rather than the length of each 
contract. 


PERSONAL FACTORS 


In deciding a person’s employment status it may sometimes be necessary to take into account 
factors which are personal to the worker and which have little to do with the terms of the 
particular engagement being considered. For example, if a skilled worker works for a number of 
clients throughout the year and has a business-like approach to obtaining his engagements 
(perhaps involving expenditure on office accommodation, office equipment, etc) this will point 
towards self-employment (Hall y Lorimer 66 TC 349). Personal factors will usually carry less 
weight in the case of an unskilled worker, where other factors such as the high level of control 
exercised by the contractor are likely to be conclusive of employment. 


INTENTION 

It is the reality of the relationship that matters. It is not enough to call a person “self-employed” 
if all the terms and conditions of the engagement point towards employment. However, if other 
factors are neutral the intention of the parties will then be the decisive factor in deciding 
employment status (Massey v Crown Life Insurance Co (1978) ICR 590). 
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REVENUE GUIDANCE 


In most cases the question of whether a worker would have been an employee of the client if 
engaged directly. will be obvious from a careful consideration of the terms and conditions of the 
engagement and the surrounding facts. However, where a worker is in doubt about whether an 
engagement would have been employment or self-employment then he may ask for an opinion 
from the Inland Revenue. Full details of how to contact us can be found on our website at 
www.inlandrevenue.gov.uk/ir35. In such cases a copy of the relevant contract setting out the full 
terms and conditions of the engagement will have to be provided, together with details of any 
fact that he considers relevant to the status position. An opinion will only be given on signed 
contracts and not on draft agreements. 


The terms of contracts used by service company workers who obtain engagements through 
agencies tend to be of a standard form. Such contracts typically require the worker to work on 
the client’s premises, use the client’s equipment, work standard hours, be paid at‘an hourly rate 
and be subject to a high level of control. In such cases, the opinion of the IR about the 
engagement is likely to be that it would be employment. 


Where a worker is engaged on this type of contract for a period of one month or more, and 
cannot demonstrate a recent history of work including engagements which have the characteris- 
tics of self-employment (see the third example below) then we will say that the engagement 
would have been employment and therefore be covered by: the new rules. Where the contract is 
for less than a month, then, although the engagement may still have been one of employment. 
the status position will be considered on a case by case basis. 


EXAMPLES 


The examples which follow illustrate the process for deciding whether an engagement is 
employment or self-employment. These examples are purely illustrative. They do not indicate the 
IR’s view of the employment status of particular groups of workers. The role of the IR is ta 
provide advice and guidance about the employment status resulting from a given set of 
circumstances, not to impose any particular status. The terms and conditions of any engagement 
are entirely a matter for the parties involved. 


EXAMPLE | — GORDON — AN IT CONTRACTOR WORKING THROUGH HIS OWN SERVICE 
COMPANY 


FACTS COMMENTS 
Job description/Control 
Client is a large retail concern. The contract The fact that the engagement has been 
was obtained through an agency. The terms obtained through an agency has no bearing 
and conditions of the engagement are set out. on whether Gordon would have been an | 
in the contracts between the client and the employee or not ’ 
agency and the agency and Gordon’s ts 
company. 
Gordon works as part of a support team for The extensive right of control that exists here 
the client’s payroll system. The team leader is a very strong pointer to employment. The, 
(another IT contractor) tells Gordon what more important features are the client’s 
work he is to carry out at any particular time _ ability to shift Gordon from task to task and 
(eg help-desk work, specific maintenance to specify how the work should be done — 
tasks, etc). but in addition the client can control where 

; and when the work is carried out. ¢ 
The client has the right to tell Gordon ‘how’ 02 ae £20 
the work should be carried out — although in . “9B otrly 
practice such control is not normally ; asi 
necessary. : song sort) : 
Gordon must work a regular forty-hour week iwibroqxs grivioveizq 
on the client’s premises. tk) nyveideme-itee ela sive 
Payment basis/risk as lol PesD AG ion rlgiow 
Gordon’s company is paid an hourly rate for The company is paid an hourly rate for 
Gordon’s services. Any extra hours worked Gordon’s services and the only financial risk 
(by mutual agreement) are paid at 1.5 times comes from invoicing. There is no~ VATA! 
the normal hourly rate. The client makes opportunity to Ps from sound = 


company invoices the agency. easter me itdra tery 4 


‘ . . . un: » ; 
payment monthly following submission of an management of the work covered by the ~~ | 
invoice by the agency. Gordon’s service contract. Overall this poin to yyment. 

M ‘oceronrih es 
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FACTS 


COMMENTS 


Holiday pay/sick pay 


No sick pay or holiday pay paid under the 
terms of the inter-company contract. 


Length of contract and personal factors 


)) 
The contract is for six months. 


Gordon uses a computer, telephone, fax, etc 
at home to seek and negotiate contracts for 
his company. 


Gordon has worked through his company for 
two other clients in the last two and a half 
years — one for three months and one for two 
years. Prior to that he was a direct employee 
of another engager. 


Other factors 


The company is contracted to supply Gordon 
to do the work personally 


All equipment and materials are supplied by 
the client 


Neither side can terminate the contract early. 


There is no restriction imposed by the 
contract that prevents either Gordon or his 
company providing services to others during 
the engagement. 


Both parties never intended Gordon to be an 
employee of the client. 


Overall picture 


The engagement runs for six months and 
holiday pay/sick pay might be expected had 
there been a direct engagement. But both 
parties see the actual company/client contract 
as a contract for services and this is probably 
why no such payments are made. A minor 
pointer to self-employment. 


Gordon’s company has a limited “business 
organisation’ consisting of an office and 
associated equipment at his home. This is a 
pointer to self-employment — but not an 
overly important one in the context of a six- 
month contract of this sort. 


Both point to employment 


Neutral factor (no right to terminate is 
common in engagements of this length — 
whether employment or self-employment) 


Mild pointer towards self-employment 


Pointer to self employment, but will only be 
relevant if the other factors are neutral. 


The engagement is fairly long term and there is an extensive right of control over Gordon. He 
must carry out the services personally. The client provides equipment and accommodation and 
there is no significant financial risk to the company. 


The only pointers to self-employment are the minimal financial risk (from invoicing), the 
ability to work for others (again, a minor point) and the existence of a business 


organisation/work for other clients. 


Standing back from the detail therefore the engagement is one which would have been an 
employment had it been direct between Gordon and the client. The common intention for 
self-employment does not alter that. Whilst it would have proved decisive in a ‘borderline’ 
situation a review of other factors points strongly to employment here. The new rules would 


apply to the engagement. 
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EXAMPLE 2 — HENRY — A CONSULTANT ENGINEER WORKING THROUGH HIS OWN SERVICE 
COMPANY 

FACTS 


COMMENTS 


Job description/Control 


Client is a large manufacturing company. Under a 
previous contract Henry has undertaken a broad 
review of a 15 year old production line and 
established that significant improvements could be 
made to the line to increase productivity. Under 
the current contract Henry is to produce a further 
report with detailed and costed proposals on the 
improvements and how they might be carried out 
with minimum disruption to production. 


Henry has a free hand over how his work is 
carried out and when (although there is a deadline 
of three months for completion). However, Henry 
is required to keep the client fully informed about 
progress and the client can require Henry to 
modify proposals if any aspect seems unsuitable to 
them. 


Payment basis/risk/opportunity to profit 


Henry is paid £70 an hour but there is a ceiling of 
300 hours on the work. If Henry takes longer than 
this he will only be paid extra if unforeseen 
difficulties arise or the client insists on 
unreasonable changes. If the work takes less than 
300 hours Henry is only paid for the hours 
worked. 


Holiday pay/sick pay 


No sick pay or holiday pay paid under the terms 
of the inter-company contract. 


Length of contract and personal factors 
The contract has a deadline of 3 months. 


Henry has worked through his company as an 
engineer for many years and it is accepted that the 
company is ‘in business’. The company has had 
many engagements similar to the current one and 
is generally engaged to provide an ‘expert’ service 
by clients with little engineering expertise. 


Henry has an office and computer at home which 
he uses for work extensively. 


Equipment 


Henry visits the client’s factory regularly to 
examine the production line and processes. The 
only significant equipment he uses is his own 
computer (to prepare the report). 70% of the work 
is done in his office. 

Other factors 


Engagement cannot be terminated ‘early’ other 
than following a breach of contract 


There is no restriction imposed by the contract 
that prevents either Henry or his company 
providing services to others during the 
engagement. 


Both parties intend that the company is engaged 
to carry out the work and that Henry is not an 
employee of the client. 


A specific task has been agreed and the 
client cannot shift the worker to another 
task. Henry has the major say over how 
the work is carried out and when. The 
clients does have some right to ongoing 
control over the work in that regular 
reports are required and changes in 
Henry’s proposals can be sought. 


Overall, control is limited. 


Henry is being paid an hourly rate and 
there is no real prospect of his making a 
loss. Nevertheless he is subject to a 
ceiling and must complete the work in 
the time allowed for otherwise he will 
have to finish the work in his own time 
without further payment. This is a mild 
pointer to self-employment. 


Pointer to self-employment 


The company has a business 
organisation and many different clients. 
This is a significant pointer to 
self-employment. 


Significant and fundamental equipment 
is provided by the company as 1s office 
accommodation. This points to 
self-employment. RTDNG 


Neutral factor (no right to terminate is 
common in engagements of this length - 
whether employment or __ 
self-employment) 


Mild pointer towards self-employment 
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Pointer to self employment; but bwill tise 
only be relevant if the other factors are | 
neutral. inemvgssite stor ziqaq: 


jt 


) 


11971 


Press Releases etc 


February 2000 


FACTS 


Overall picture 


COMMENTS 


Henry is a skilled worker who has been engaged to carry out a specific task and control over 
him is limited. He is paid based on an hourly rate but there is an over-riding limit within 
which the work agreed must be completed. There is a contract deadline of three months and 
the company has many other clients. Some important equipment is supplied by the company 
and the work is mainly carried out away from the client’s premises. 

Henry would have been self-employed if engaged directly by the client and the new rules will 
not apply. Even if the contract had been expected to last for a longer period — say, nine 
months — the other factors would still have led to a conclusion of self-employment. 


EXAMPLE 3 — CHARLOTTE — AN IT CONSULTANT WORKING THROUGH HER OWN SERVICE 


COMPANY 


FACTS 


Job description/Control 

Charlotte’s client for this engagement is a 
software company. She has been engaged for 
her programming skills to work on a specific 
project as part of a team developing a new 
piece of software. She works to the client’s 
project manager who allocates particular sub 
programs to Charlotte that she writes. The 
client expects the project to last for around 


‘three months. 


The manager specifies the way in which the 
sub-program is to be structured and can 
require changes to be made to make the work 
fit in with other parts of the program as it is 
developed, to rectify overall design faults, etc. 
Charlotte works a set number of hours but 
actual working times are flexible in line with 
the company’s flexi-time arrangements for its 
employees. She is required to work at the 
client’s premises. 4 

Payment basis/risk/sick pay/holiday pay 
Charlotte is paid £3600 every four weeks in 
return for working a 40-hour week. Extra 
payments are made at the equivalent hourly 
rate for any additional hours agreed. 


Payment is made 14 days after the company 
has invoiced the client. 

No sick pay or holiday pay is paid; under the 
contract Charlotte has with her company she 
is paid an on-going, but much lower, salary 
which includes provision for holiday pay and 
sick pay. 

Length of contract and personal factors 

The contract is for 12 weeks — but there is 
provision for an extension if the project 
over-runs and all parties agree to the 
extension. 


COMMENTS 


There is an extensive right of control over 
Charlotte. The more important features are 
the client’s ability to shift Charlotte from 
task to task and to specify how the work 
should be done. In addition the client can 
control to some extent where and when the 
work is carried out. But control is not total. 
Charlotte is engaged to work on a specific 
project so cannot be told to work on 
something completely different — and she 
cannot be required to work elsewhere. 
Overall, this is a strong pointer to 
employment. 


It is the arrangements between the service 
company and the client that are important 
here. The company is paid the equivalent of 
a salary—with overtime payments—but no 
sick pay or holiday pay. Although the 
invoicing arrangements result in a small 
financial risk this is minor. Overall there is 
no significant financial risk and no 
opportunity to profit from sound 
management of the task. This points to 
employment. 


Charlotte and her company have a ‘business 
organisation’ — including an office and 
associated equipment based at Charlotte’s 
home. She has a variety of clients and all 
her contracts have been fairly short term. 


This is a strong pointer to self-employment. 
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FACTS COMMENTS 


Charlotte does some work for another client at 
weekends and has worked for various clients in 
the past—always through her company and 
often through employment agencies. Her 
contracts have usually lasted for between one 
and three months. Most have been similar to 
this one but some have involved her in specific 
tasks for a fixed fee using her own equipment 
and working at home. 


Charlotte has an office at home and a 
computer and other office equipment that is 
used for some of her other work. These 
contribute to her company’s business 
organisation—which she uses to obtain work, 
keep records, prepare invoices, etc. 

Other factors 

The company is contracted to supply 


Charlotte to do the work personally Both point to employment 


All equipment is supplied by the client 

The engagement cannot be terminated “early” _—_ Neutral factor (no mght to terminate is 

other than following a breach of contract common in engagements of this length — 
whether employment or self-employment) 

There is no restriction imposed by the contract Pointer to self-employment. 9: | 

that prevents either Charlotte or her company 

providing services to others during the 


engagement. 
All parties intended that the company/client Pointer to self employment, but will only be 
engagement would be self-employment. relevant if the other factors are neutral. 


Overall picture 4 


This is a borderline case. On balance, given all the facts, Charlotte'would have been 
self-employed had she been engaged directly by the client. The new rules will not.apply to the 
engagement. 

The following point towards self-employment: 


existing business and a variety of different engagements, some of which would 
clearly count as self-employed if she had been engaged directly by her client. 

~ overall business organisation (office and equipment at home, business like approach 
to obtaining engagements and carrying them out, etc), Charlotte would clearly be 
regarded as being ‘in business on her own account’ for those engagements where she 


carried out of a specific task for a fixed fee using her own accommodation and 
equipment. a Sear 


risk from invoicing. enouibbs 
the lack of an exclusivity clause. 
Other factors point to employment: 


- There is fairly extensive control over Charlotte. The client can dictate ‘what’ work is 
carried out on the project and ‘how’ the work is done. But control is not total. 
Charlotte cannot be directed to work on another project or undertake some quite 
different work. Nor is there control in other areas (eg she subject to the clients 


normal staff rules/disciplinary procedures); s eyveb $1 obs ei tn: 
There is virtually no financial risk in the engagement and no opportunity to profit — 
from sound management of the task; iy if req vebdod 90 yao Asie ov 


j ‘i 
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- Charlotte must carry out the work herself; - See eee y "arses 
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_ All equipment and accommodation is provided by the client.oo +) 99 obuon | 


What can then have more significance is the extent to which the individual is dependant upo 
or independent of, a particular paymaster for the financial exploitation of his or her t anes . 
(see Hall v Lorimer). The fact that Charlotte’s company is also éngaged’in contracts'which 
involve carrying out a specific task for a fixed fee, using her own equipment, suggests that it is 
a genuine business and neither she nor her company rely on a single client for th loitation 
of her talents. These factors balance the control and other employment factors that exist in’ |” 


this particular context and put the matter near the borderline where the mutual intention for 
self-employment becomes decisive. ai] . 
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FACTS COMMENTS 


However, the overall picture would have been rather different had the engagement been longer. 
For example, had the engagement been for twelve months the ‘personal factors’ would have 
been far less significant and the employment pointers would have predominated. Just because 
a person has-an established business does not automatically make them self-employed for all 
engagements (see Fall v Hitchin (49 TC 433) — also referred to. in Hall vy Lorimer). Also, if she 
had not also had contracts of a type which would clearly have fallen within the definition of 
self-employment, employment pointers would have dominated and the contract at issue would 
have been one of employment. The same could apply to shorter contracts. 


21 March 2000. Inland Revenue Budget Note 


Group relief rules 


SUMMARY OF MEASURES 

The group relief rules for companies will be modernised to allow groups and consortia to be 
established through companies resident anywhere in the world, it was announced today. The 
changes respond to the increasing globalisation of business and will give multinational groups of 
companies greater flexibility in structuring their commercial activities in the UK. 

The changes will take effect from 1 April 2000. Group relief will also be extended from that date 
to UK branches of overseas companies. 


DETAILS 


,1 From | April 2000, it will be possible to establish a group or consortium for group relief 


purposes through a company resident anywhere in the world. Examples of what this will mean in 
practice are given in the annex attached. 

2 The Inland Revenue announced in February 1999 that, following the decision of the European 
Court of Justice in the case of JCI v Colmer, group relief would be available where the existence 


. of a group or consortium was established through companies resident in the EU or the EEA The 


changes announced today go much further, by completely removing any restriction on the 
residence of companies through which a group or consortium 1s established. 


3 Group relief will also be extended, from | April 2000, to UK branches of overseas companies. 
Under the new rules, a UK branch of an overseas company will be able to claim losses 
surrendered by other group companies as group relief, to reduce its profits chargeable to 
corporation tax. A UK branch will also be able to surrender its losses as group relief, where 
those losses are not relievable (other than against profits within the charge to UK corporation 
tax) in the overseas country. 

4 The rules for overseas branches of UK companies will be brought into line with those for UK 
branches of overseas companies. A UK company will be able to surrender losses which are 
attributable to an overseas branch if those losses are not relievable (other than against profits 
within the charge to UK corporation tax) in the overseas country. 

5 Two other minor technical amendments are also being made. These will provide for further 
simplification of the administrative arrangements for claiming group relief under existing 
regulatory powers, and will correct a minor defect in the rules determining the maximum 
amount of a consortium claim to group relief. 


NOTES 


Group relief 


1 Group relief allows a company to claim the benefit of trading losses and certain other reliefs of 
another company if both companies are members of the same group. Its objective is to make the 
tax treatment of a group carrying on a variety of activities through different companies closer to 
what it would have been if those activities had been carried on. by a single company. A group 
exists, broadly, where one company owns 75% of the other, or a third company owns 75% of 
both of them. 

2 Simplified administrative arrangements for claiming group relief for accounting periods within 
corporation tax self assessment were provided by the Corporation Tax (Simplified Arrange- 
ments for Group Relief) Regulations, SI 1999/2975. These regulations reduce the paperwork 
involved in making and revising group relief claims. 


Consortium claims to group relief , 


3 Group relief is extended. to consortia. A consortium exists where companies (the consortium 
members) each own at least 5%, and together own at least 75%, of the share capital of— 


— a trading company; or 
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— a holding company whose business is wholly or mainly the holding of shares in trading 
companies of which it owns 90% of the ordinary share capital. 


Branches 


4 UK branches of non-resident companies are subject to UK corporation tax on their trading 
profits. Before the changes announced today, their trading losses could be set off only against 
other profits of the branch or carried forward against future trading profits of the branch. 


5 UK-resident companies are subject to corporation tax on their world-wide profits, including 
any profits made by their overseas branches (though overseas tax paid by the branch can be set 
against the company’s corporation tax liability). Where an overseas branch makes a loss, that 
loss will be reflected in the results of the company as a whole. And to the extent that a branch 
loss forms part of an overall loss made by the company, it may be surrendered as group relief 
under the current rules. The new rules will restrict the surrender of losses which are attributable 
to an overseas branch where they are relievable in the overseas country (other than against 
profits within the charge to UK corporation tax). But otherwise the position will remain 
unchanged. 


Previous press release 

6 A press release was issued on 26 February 1999 following the decision of the European Court 
of Justice in JCI v Colmer. It explained how the Revenue would settle open cases where the 
establishment of a group or consortium relied on a company or companies resident within the 
EU or EBA. 

Related press release 

7 Modernisation of the rules affecting groups of companies for the purposes of chargeable gains 
has also been announced today. Details are given in REVBN2B [not reproduced]. 

Costs 


8 The costs of extending the group relief rules are estimated to be £50 million in 2000-01, £100 
million in 2001-02 and £65 million in 2002-03, but the ongoing annual cost is likely to be small 
These costs take account of behavioural effects. 


ANNEX 
ESTABLISHING A GROUP OR CONSORTIUM—EXAMPLES 


Example 1 — Non-UK resident parent 


Non-UK 
resident 
parent 


UK- 
resident 
subsidiary 


UK- 
resident 
subsidiary 


In this example the two UK subsidiaries will now be members of the same group, whatever thé 
country of residence of the parent. The two UK subsidiaries will therefore be able to claim 
and surrender group relief between each other. i 


Example 2 — Non-UK resident member of consortium 


In this example the three companies will form a consortium, whatever the country ce) 
residence of the non-UK resident member. The UK-resident member of the consortium anc 
the UK-resident trading company will be able to claim and surrender group relief betweer 
each other. tl dS GOTO sr 

; gnederr 0 
Example 3 — Non-UK resident trading subsidiaries of consortium 


- 4 1 ™ 
ce eee, ty) ’ 
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In this example a consortium will now exist, whatever the country of residence of the non-UK 


resident trading companies. Group relief will therefore be available between the UK-residen’ 
companies in the consortium. qos aaibstt.s 
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UK-resident 
member 


Non-UK 
resident 
member 


UK-resident 
trading 
company 


UK-resident 
member 


UK-resident 
member 
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Employee share plans—conditional shares and related topics 


The provision of shares or options over shares by corporate employers, as part of their 
remuneration strategy for their employees and directors, is a well-established practice. Where 
shares are provided directly to an employee or director there is normally a Schedule E income 
tax charge under TA 1988 s 19(1) on the value of those shares. Sometimes restrictions are placed 
on the shares at the time they are provided. A common restriction is the risk of forfeiture, so that 
the employee has an interest in the shares but that interest can be lost. These shares have a 
ple value while they are subject to the risk of forfeiture but the value increases when the risk 
is lifted. 

Legislation was introduced in FA 1998 in relation to the treatment of these restricted shares (also 
known as ‘conditional shares’). This can be found at TA 1988 ss 140A—H. There were further 
changes in FA 1999 that were incorporated into those sections of ICTA. 

Where an employee receives shares that are subject to the risk of forfeiture the normal income 
tax charge is exempted by Section 140A(3) TA 1988, unless the shares can still be subject to the 
risk of forfeiture more than five years after they were acquired. When the risk of forfeiture is 
lifted, or the shares are disposed of, a Schedule E charge arises on the value of the shares less any 
amounts paid for them or already charged to income tax. S140C defines the cases where the 
interest in shares is to be treated as only conditional. 
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Previous articles on these topics can be found in Tax Bulletins Issues 35 (June 1998) and 36 
(August 1998). Since then we have been asked a number of questions about ss 140A—-H TA 1988 
as they now stand. We consider that these are of general interest and publish our answers to 
them here. i191 

We are also taking this opportunity to deal with some other questions of general interest in the 
area of employee share remuneration, within the existing legislation; including PAYE, National 
Insurance and Capital Gains. 


CONDITIONAL SHARES (TA 1988 SS 140A-H) 


Comparison between TA 1988 ss 140C(3) and 140C(3A) 


Q1. To fall within TA 1988 s 140C(3), it is necessary for the articles of association to require that 
an employee who leaves employment must offer the shares for sale. This implies that it is not 
possible to differentiate between different classes of leavers. For example, some employers will 
want all leavers to sell their shares while others will be content to allow employees who leave 
through ill health, disability etc. to retain theirs. In contrast, the wording of TA 1988 s 140C(3A) 
appears to allow some discretion in this matter. Does the Inland Revenue allow the same 
discretion as to which employees must sell their shares under both subsections of the Act? 


A. We do not draw any distinction between the ‘requirement’ tests in TA 1988'ss 140C(3) and 
140C(3A) and accept that both subsections allow for the possibility of differentiating between 
classes of leavers. 


Misconduct 


Q2. The term ‘misconduct’ is used in TA 1988 s 140C(3A). Many share plan rules refer to 
‘termination for cause’; does the Inland Revenue interpret ‘misconduct’ to include ‘termination 
for cause’ for this purpose? 

A. We would agree that the term ‘termination for cause’ falls within the scope of TA 1988 
s 140C(3A). 


Bankruptcy 


Q3. Many companies require that employees who own shares must» sell them for a price 
determined by a formula if they cease employment. Provided these provisions are contained in 
the articles of association, this alone will not make the shares conditional. However, such 
companies often provide that the shares must be sold if the employee becomes bankrupt. This 
would not, on the face of it, fall within any of the exemptions of s 140C(3) TA 1988. A director 
who was made bankrupt would have to cease to be a director, because of the prohibition in the 
Company Directors Disqualification Act of 1986, but could normally continue as an employee 
of the company. 

This means that if shares owned by an employee were conditional solely because of a 
bankruptcy condition, they would not be conditional if the employee were also a director, 
because they would now fall within the exemption of s 140C(3). 


Would the Inland Revenue propose an amendment or introduce a concession that a bankruptcy 
provision contained in the articles of association would be ignored for the purposes of 
determining whether the shares were conditional for an employee who is not also a director? 


A. We can confirm this interpretation of the legislation. There are no plans to introduce a 
concession or to amend the legislation. 


Drag-along rights 


Q4. Some shares are subject to “drag-along” rights. These rights typically require that a minority 
shareholder must sell some or all of his shares if other shareholders. sell their shares, to a_third 
party. The price for such a sale is normally the price paid by the third party and, as such, is not 
normally discounted to take account of a minority interest, for example., Would, such, “drag- 
along’ rights, on their own, make the shares conditional? ‘ond 10l vaste sOisisnums 
A. Conditions may apply which potentially require shareholders to ‘sell their shares when: the 
majority shareholders sell out and at the same price as those shareholders: Where that 
requirement is, in effect, a requirement to offer shares at a genuine arms length price then the test 
in s 140C(1)(5) would not be met so that the provisions of s:140A would not applysyolgins 0) 
Articles of association . Gi 1 ee Beitil 2} 
QS. The term “articles of association” is used in TA 1988 s 140C. How does the Inland, Revenue 
interpret this term in relation to foreign companies that may not have articles of association, but 
Hoe other documents such as ‘bye-laws”? How does this interpretation fitowith the-Treaty, of 
ome: ) 1; 16 PTIGM2 29ViSITI sevolqms fis stow 
A. The Inland Revenue does not treat agreements outside articles of association as if they were 
in articles of association for the purposes of TA 1988 s 140C. The exemption in, TA 1988 
S 140C(3) 1s not extended to foreign company equivalents: . 4, o;o54) 9) syed od} a.com 
With regard to the Treaty of Rome, the Revenue treats EU resident companies no differently 
from UK resident companies that have forfeiture rules outside of Articles of Association:19!0 
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Q6. The term “articles of association” is also found in paragraph 12 of Schedule 9 of TA 1988, 
in the context of the approved share scheme legislation. The Inland Revenue interprets the term 
to include equivalent foreign documents for this purpose. What is the reason for this difference 
between the two circumstances? 


A. The reason for the difference between the interpretation for TA 1988 s 140A and approved 
scheme legislation purposes is the difference in rationale for these two parts of the Taxes Act. 


If employees receive shares on terms that mean those shares may be forfeit, it is right that the full 
value of the shares should be treated as remuneration and charged to income tax when that risk 
is subsequently removed. The Government was, however, concerned that employees in many 
small private companies, which have for a number of years been awarding shares, would be 
caught by TA 1988 s 140A because of pre-emption rights in the articles of association. Where 
this represented the only risk of forfeiture, it has always been accepted that the income tax 
charge arose on the value of the shares when they were received. As a result it was decided to 
exclude from the new provisions the situation where an employee acquires shares that are 
conditional solely, as a result of conditions contained in the employing company’s articles of 
association. The limits of the exemptions in TA 1988 s 140C as interpreted by the Inland 
Revenue do, generally speaking, exempt those small private companies with pre-emption rights. 


The purpose of paragraph 12 Schedule 9 is to ensure that the shares that employees receive 
through approved schemes are normal shares on normal terms. This is reflected by the 
requirement that they must not be subject to restrictions, unless those restrictions attach to all 
shares of the same class. For this purpose the restrictions are not only those included in the 
articles of association but also those imposed by other documents or agreements (paragraph 13 
Schedule 9). This applies equally to UK and foreign companies. 


Company leaving the group 

Q7. Some companies have articles of association that require employees to sell their shares if the 
subsidiary that they work for is sold or ceases to be a 51% subsidiary. This does not appear to 
fall within the exemption in TA 1988 s 140C(3), since the employee does not cease to be an 
employee. Instead the company that he works for ceases to be a group company. Would this 
situation mean the shares were conditional for the purposes of TA.1988 s 140A? 

A. Where the requirement is, in effect; a requirement to offer shares at a genuine arms length 
price, the test in TA 1988 s 140C(1)(4) would not be met so that the provisions of $140A would 
not apply. 

It would be unusual for the requirement to meet the test in TA. 1988 s 140C(1)(), but where that 
happens, the acquisition of shares would fall outside the exemption in TA 1988 s 140C(3) and 
therefore within the scope of s 140A. 


Interaction between TA 1988.ss 140A and 162 


Q8. Section 140A(3) of TA 1988 contains a reference to TA 1988 s 162. Does this apply to the 
difference between the full market: value of the conditional shares and the amount paid, or 
merely act to retain the charge which would otherwise apply under s 162? 


A. The provisions at TA 1988 s 140A do not extend the circumstances in which:as 162 charge 
can apply to shares acquired at an undervalue. 

The normal rules charge which arises under TA 1988 s 19 takes priority over any s 162 charge 
because of the operation s 162(11). TA 1988 s 140A then goes on to displace the $19 charge in 
certain circumstances but it does not extend the scope: of TA 1988 s:162. It merely retains the 
$162 charge that would apply in normal circumstances. 


Interaction between TA 1988 s 140A and FA 1988 ss 78, 79 


Q9. Many share plans operate over shares in subsidiary companies. These share plans may be 
operated for genuine commercial reasons and in some cases the shares that the employees own 
will be conditional. 

If an employee sells the shares then an income tax charge would appear to be due under both FA 
1988 s 79 and TA 1988 s 140A. Each of these sections contains provision to allow a tax charge 
under the other in calculating the tax charge. What is the correct treatment when the tax charge 
arises at the same time under both sections? 

A similar situation can arise in respect of a tax charge under s 78 FA 1988, where share rights are 
altered. For example, a company’s share capital may be changed on a flotation. This may give 
rise to as 140A TA 1988 charge, if the shares cease to be conditional, and as 78 FA 1988 charge 
on a variation in the rights attaching to those shares. How does the legislation apply such a case? 
A. Section 79(6A) FA 1988 provides that the s 79 charge will be reduced by any amount charged 
under TA 1988 s 140A if the TA 1988s 140A event occurs before the time of the S79 chargeable 
increase... 

The deductible amounts for the TA 1988s 140A charge in respect of events for which there is a 
charge under FA 1988 s 79 (and:s'78) are for those events which have occurred not later than the 
event giving rise to the TA 1988 s 140A charge. This order of priority is found at s 140A(7)(c). 
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Therefore, where a FA 1988 s 79 charge arises at the same time as the TA 1988 s 140A charge, th 
full s 79 charge will be taken, and that charge will be deductible in computing the TA 198 
s 140A charge. — 

Where a chargeable event for FA 1988 s 78 purposes occurs at the same time as the risk © 
forfeiture is lifted, the full s 78 charge will be taken and that charge will then be deductible i 
computing the amount for TA 1988 s 140A. 


PAYE, NICS & TA 1988 S 144A 


Section 144A of TA 1988 


Q10. Why can’t tax not recovered from an employee within the 30-day time limit under TA 198 
s 144A be treated as a beneficial loan, rather than a taxable benefit in kind. Alternatively, can th 
30-day time limit be extended to 60 days? 


A. A tax charge arises under Section 144A if the employer was obliged to account for PAYE ta» 
which could not be deducted from actual pay, and the employee has not made good to th 
employer the tax within 30 days. TA 1988 s 144A was introduced in Finance Act 1994 i 
association with ss 203B—L. Following representations from employers and advisers, ow 
company shares were granted an exemption when these rules took effect in May 1994. 


Subsequently the Inland Revenue saw much evidence that the shares exemption-was being use 
for avoidance purposes and hence the exemption was lifted in November 1996: 


There are no plans to issue concessions on TA 1988 s 144A, such as an extension of the 30-da 
period, nor to treat tax not recovered by an employer as a loan rather than a benefit-in-kind. 


An employer who is properly advised will ensure the PAYE tax is recovered within the 30 da 
period and it would be neither equitable nor consistent for the Inland Revenue to introduc 
concessions for less well advised, or less compliant, employers/employees. 


Right of the employer to recover PAYE from the employee 


Q11. When a notional payment is made, SI 1994/1212 Regulation 7 allows an employer t 
recover PAYE from any other cash payments made in the remaining part of the tax month. Tk 
employer does not have a statutory right to recover the PAYE from payments made in, say, th 
following tax months. 


This could cause practical problems, for example where an employee exercises an option afte 
the payroll cut off date for the month. Could the recovery period be extended indefinitely so thé 
PAYE paid by the employer (and not recovered) is effectively treated as a loan? This would n« 
change the timing of the PAYE paid by the employer or the TA 1988 s 144A tax charge. 


Failing this, could the period for the recovery of the PAYE be aligned with National Insurance 
where the employer can recover the National Insurance from the employee at any time in tk 
same tax year? 


A. The Inland Revenue does not advise employers how to organise their internal procedures bt 
employers are required to meet obligations which arise under the PAYE regulations. 


As already stated in the context of TA 1988 s 144A, there are no plans to extend the recover 
period for PAYE from the employee, nor to align with recovery of National Insurance. Thi 
would only be a partial solution because it would not solve difficulties that could arise towarc 
the end of the tax year. 


When FA 1994 legislation was enacted, and the Notional Payment regulations laid, it was mac 
clear that employers and employees were free to adjust their relationships to allow the employs 


to tre the PAYE from the employee. The Inland Revenue sees no need to change the preset 
position. 


If the recovery arrangements are expressed as a formal loan there will be no TA 1988 s 144. 
charge but a beneficial loan charge will apply, if interest is paid at less than the official rate an 
the other limits have been exceeded. 7: 


Tax return 


Q12. How should the employee complete her self-assessment tax return when tax on a shai 
related benefit has been deducted under PAYE? The P60 will not show the PAYE deducted 1 
respect of the share-related benefit and the employee will not necessarily know the-amount « 


i oe has been deducted. What should the employee do if the employer has failed to opera’ 


A. If the employer operated PAYE, on the correct amount of the share income, the income a 

the associated PAYE tax will be included in the figures on the P60. If required to submit 
return, the employee does not need to separate the share income and the PAYE on it ftom oth 
income or tax, which should be entered in boxes 1.8 and 1.11 on the employment page. In the: 
circumstances, if there is nothing else to go on a share schemes page, the employee should tic 
the ‘no’ box on the SA return about a share schemes supplementary page. She should als 
explain in the additional information box at the end of the return that all the share income hi 
been taxed through PAYE and is declared on the employment page. 1 of sarrgitivig indy 
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However, if the employee considers that the ‘best estimate’ on which PAYE was operated is not 
correct, she should— 

— deduct the ‘best estimate’ from the P60 income figure 

— put the balance in box 1.8 on the employment page, and 

— enter the correct figure in the share pages. 

All the tax should still go into box 1.11 on the employment page and an explanation should be 
given in the additional information space on that page. 

If the employer does not operate PAYE on the share income, that income and the tax on it is not 
included in the P60 and the employee must return the income in the Share Pages of an SA 
return. 

If the employee considers that tax should have been deducted in accordance with S 203J (so that 
there has been a PAYE failure by the employer), the PAYE regulations permit the employee to 
claim a tax credit. This should be entered in box 1.11 on the Employment page with an 
explanation in the additional information box. 

If accurate information about the amount chargeable, or the associated tax charge, is not 
available by the filing date the employee should not delay submitting the return but should 
include best estimates for the figures with an explanation in the additional information boxes. 
The employee should ensure accurate information is submitted as soon as it becomes available. 


Readily convertible assets (RCAs)—long stop provisions 


Q13. Many new start up companies contain provisions in their articles of association or other 
agreements that if there has not been a flotation or sale by a ‘long stop’ date then— 
— The minority shareholders can require that the majority shareholders purchase their shares, 
and 
— The majority shareholders can require that the minority shareholders sell their shares. 
This long stop date is typically five to ten years from the date when the original shares were 
acquired. 
Would this arrangement for a long stop provision on its own make the shares readily convertible 
assets? 
A. The definition of an RCA in s 203F(2) includes— 
“(g) an asset for which trading arrangements are likely to come into existence in accordance 
with any arrangements of another description existing when the asset is provided or with 
any understanding existing at that time.” 
Long stop provisions are trading arrangements because the share award is made subject to a 
provision requiring them to be purchased/sold at a particular point in the future. This represents 
an arrangement or understanding likely to give rise to trading arrangements. Consequently the 
shares are RCAs. 
Tax Bulletin Issue 36 (August 1998) advised that Shares Valuation Division (PAYE valuations) 
will assist private companies in the valuation of their shares for PAYE. SVD will consider the 
precise facts of any case. The long stop provision may be reflected in a lower valuation relative to 
shares capable of sale immediately after award. 


RCAs and delayed sale 


Q14. There are share plans that operate in such a way as to prohibit employees from selling the 

shares for, say, one year from the date of acquisition. This is a feature of some US stock 

purchase plans. However, the same class of shares will often be traded on a stock exchange and 

so those awarded to the employees will be readily convertible assets. This means that PAYE will 

be due when the shares are acquired but the employee will not be able to sell the shares to 

reimburse the PAYE. 

Would it be possible to allow the employee to elect to defer the tax due if the shares cannot be 

sold in genuine commercial situations? 

A. If an employee acquires shares under an arrangement that allows for sale of the shares one 

year later, the shares will be RCAs either— 

— because the shares are traded on a recognised investment exchange or the New York Stock 
Exchange; or 

— because the understanding that the shares can be sold in one year is an understanding likely 
to lead to trading arrangements. 

Before the RCA rules were introduced in FA 1998, when employees were awarded shares whose 

sale was restricted for a given period, some employers were unsure about the date, and the 

correct amount, on which PAYE should be operated. 

FA 1998 simplified this process and introduced a single method of calculating PAYE, based on a 

best reasonable estimate of the income chargeable to tax. This provides employers with certainty 

over the timing of the operation of PAYE, and feedback from employers and advisers has been 

positive. 

A system where the employer’s obligation to operate PAYE could be deferred until some later 

event would re-introduce the type of uncertainty removed in FA 1998. On a practical note, if the 

sale was delayed 12 months or more, the income would arise in one tax year and the obligation 
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to operate PAYE in a later year. Since PAYE operates on an annual cycle, this would create 
considerable, and possibly insurmountable, operational problems. 


Recovery of PAYE and NiCs—Finance Act 1999 s 43 


Q15. Section 43 FA 1999 introduced exclusions to TA 1988 s 140C and made those exclusions 
retrospective to 17 March 1998, when TA 1988 s 140C originally took effect. The result is that 
some companies may have operated PAYE and NICs when, for example, an employee ceased 
employment. 

Can the employer recover National Insurance paid in this situation, now that the tax charge ha: 
been removed? 

What action should be taken to remove any TA 1988 s 144A benefit and allow the employee tc 
recover any income tax over paid? 

A. There is no legislative provision that allows for a refund of NICs that may have been paid on 
the basis that the amounts were properly payable at the time. In this case, this applies tc 
payments made between 9 April 1998 and 27 July 1999 (the date of Royal Assent of FA 1999). 
The first year affected by SI140A is 1997-98 for which the Self Assessment filing date was 
31 January 1999 and the taxpayer was free to amend this return before 31 January 2000. 
Therefore any Self Assessment that included— 


a charge on shares now affected by FA 1999 s 43; 
—~ aTA 1988 s 144A charge; 
a PAYE credit 


could have been amended. 
If there is an open SA enquiry, these points can be adjusted when that enquiry is closed. 


If the taxpayer missed the 31 January 2000 deadline, or was not in SA in 1997-98, the matter car 
be dealt with via a claim under TMA 1970 s 33. This is because the retrospective nature of FA 
1999 s 43 means the return was filed on the basis of a misunderstanding of the law. 


National Insurance on option rollovers 


Q16. SI 1979/59] Regulation 19(1)(zm) includes provisions to exempt from National Insurance 
gains on the exercise of certain ‘rolled-over’ options. How does the Inland Revenue interpret thi: 
provision in practice? cf 
A. There are two things to consider when an option originally granted» before! 6 April 1999 i: 
rolled over after 5 April 1999, , 


— Regulation 19(1)(z/) considers whether there should be any NICs on the event of the rollover 
itself, by reference to the values prevailing at the time. y1o"4 

~ Regulation 19(1)(zm) considers whether there should be any NICs on the subsequent gair 
made on the new option, by reference to whether the rollover was conducted at parity. 


The first consideration is whether there is any NIC on the event of the rollover itself 
Regulation 19(1)(z/) exempts such rollovers from liability provided there is no increase in th 
total discount. Regulation 19(11) defines ‘total discount’ as— 


‘the difference between the total value of the exercise price of the shares that are the subjec 
of the right in question and the total market value of that right’. 


If the total discount on the new option is substantially greater, then NICs will be due on the bes 
estimate of the amount of the increase at the time of the rollover. The basis of assessment i: 
given in Regulation 18(17) of the Social Security (Contributions) Regulations 1979. Where th 
old option has gone underwater since grant and the new option has a nil discount, we do no 
consider that the ‘total discount’ has increased. Consequently no NICs Sat due on th 
event of the rollover itself. presi 


The second consideration is whether any NICs will arise on the subsequent, ain made on th 
wth 


new option. The intention of Regulation 19(1)(zm) is to exempt from liability the gain made o1 
an option rolled over after 5 April 1999, where the first option was granted’ before 6 April 1999 
provided the consideration given for the old option was not in excess of the total market value o 
the old option, at the time of the rollover. ) 18 ¢o7 Re SMT Seu Go: 


In summary, National Insurance will not be due on the gain on a rolled-over option where— 

— the original option was granted before 6 April 1999 ) opt guibeh OF bes 

~ the rollover happens after 5 April 1999 su bo Ueda aut eae att oachat 

~ we, Cisse at the time of the rollover, on the new option is, not ook dasa the ol 
option, an rel (49 doidve ae JawoOINs Toor 

~ the total market value of the shares under the new option, at the time of the rollover, is no 
more than under the old option. aS al el anita’ orcs ntod 


There have been a few queries on the operation of 19(1)(zm) and we will be clarifying this, by 
way of an amendment to ensure that it achieves the policy intention. If you are still in doubt you 
should contact your local Inland Revenue National Insurance Office with the scheme. ‘ 

tation. | gav1 oi!! souenttiare bissomnario 
Note—The 1979/591 regulations have now been consolidated into SI 2001/1004.) 9) © 00-8 ©) bevalob ee sls 


ic 
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CAPITAL GAINS 


Qualifying employee share ownership trusts (‘QUESTS’) 


Q17. Section 69(3A) FA 1989 allows the transfer of shares by a QUEST for the purpose of a 
$135(1) TCGA 1992 reorganisation to be regarded as a qualifying transfer. Many reorganisa- 
tions qualify for favourable capital gains tax treatment under $136 TCGA 1992. However, a 
transfer of shares for the purpose of such a reorganisation does not appear to be regarded asa 
qualifying transfer. As such, the transfer of shares in such circumstances would give rise to a 
chargeable event. 


Can a reorganisation under $136 TCGA 1992 be treated in the same way as a reorganisation 
under $135 TCGA 1992? 


A, A Section 135 TCGA 1992 reorganisation involves a transfer of shares by the shareholders in 
one of the companies involved, even though the new shares and /or securities are treated as if 
they were the old shares for capital gains purposes by virtue of Section 127-131 TCGA 1992. 


Section 136 TCGA 1992 deals with an arrangement between a company and its shareholders in 
‘connection with a scheme of reconstruction or amalgamation under which another company 
issues shares to the shareholders in the first company. The shares in the first company are 
retained by the shareholders in the first company or cancelled. ‘Shares’ in this context includes 
debentures. There is no need for the shareholders in the first company to transfer their shares in 
the situations covered by Section 136 TCGA. In these circumstances there is no reason for 
Section 69(3A) FA 1989 to mention Section 136 TCGA 1992 and it therefore deals only with 
transactions within Section 135(1) TCGA 1992. 

Section 69(3A) FA 1989 was introduced as a result of the European Union Mergers Directive to 
remove possible tax obstacles to community-wide business activities and cross-border expansion. 
The relief was targeted at cross-border transactions as UK companies already had wide scope to 
reorganise their commercial operations without triggering burdensome tax charges. 


Extra-statutory Concession D35 


Q18. Extra-statutory concession D35 provides relief from capital gains tax where an employee 
trust transfers an asset to an employee where the value in that transfer is subject to Schedule E. 
Does ESC D35 apply where the shares that are transferred are conditional, for the purpose of 
SI40A TA 1988, and where no income tax is due on the acquisition of the shares by virtue of 
$140A(3) TA 1988? 

A. An employee becoming absolutely entitled to the shares is an event giving rise to a deemed 
disposal under Section 71(1) TCGA and a charge under Section 140A(4)(a) TA 1988. Assuming 
that the employee is assessable on the full value of the shares on that date, because there is no 
deduction for the cost of those shares, then the trustees would be exempt from CGT. 

Q19. Does ESC D35 apply to assets transferred following the exercise of a share option where 
the exercise price is nil or a nominal amount? 

A. The ESC can apply where exceptionally the employee gives no consideration for the share 
option and for the shares he acquires on exercise—assuming that the case does not fall within 
the last paragraph of the concession. This disapplies ESC D35 where special statutory rules 
restrict either the liability to capital gains tax or the Schedule E liability. On the face of it, 
nominal consideration would take the case outside the concession. 

Q20. Can ESC D35 be extended to cover situations where an employee has to pay something for 
the cost of the asset (for example, a nominal amount or an amount equal to the original cost of 
the asset)? 

A. The intention was to keep the ESC as simple as possible. We consider that anything other 
than a straight exemption would almost certainly require legislation. 

The ESC was introduced to help a simple employee benefit or welfare trust which could not in 
itself be subject to any of the statutory income tax or CGT reliefs where the company in 
question was to be floated on the Stock Exchange or taken over. The trust’s shares would be 
distributed gratuitously in advance of this event. In this way the employees could take the 
maximum benefit from the shares. In this situation one would not expect the employees to pay 
anything to the trustees for the shares. If however the trustees did require some cash to meet 
expenses or repay loans, it would be a simple matter for them to retain sufficient shares to meet 
such liabilities net of tax. 


OTHER ISSUES © 


Employee share plans & pensions 

Q21. Can an employee’s profits in respect of shares and share options be included in ‘relevant 

earnings’ for determining the limits on how much can be paid into a personal pension plan? 

A. The definition of ‘relevant earnings’ for this purpose is found in Section 644 TA 1988. 

$644(4)(a) excludes— ' 

. “anything in respect of which tax is chargeable under Schedule E and which arises from the 
acquisition or disposal of shares or an interest in shares or from a right to acquire shares.” 
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Therefore the employee’s profit on the shares cannot be taken into account as relevant earning 
for a personal pension plan. This reflects S612 TA 1988 which was introduced to prevent ths 
artificial manipulation of remuneration for occupational pension schemes for the purposes o 
boosting both employee contributions and benefit levels. 


However, from April 2001, there will be extra scope to contribute to a personal pension plan a 
desired levels. Under the proposals for defined contribution schemes, members of persona 
pension plans will be able to contribute up to £3,600 per year without regard to relevan 
earnings. This is of potential benefit to the vast majority of personal pension scheme member 
who currently contribute at a far lower level. 


Savings-related share plans—high value shares 


Q22. Some companies have very high share prices and this means that employees savin; 
relatively modest amounts each month would be unable to buy shares in an approved plan. Fo 
example, with a share price in excess of £1,000, an employee saving less than £25 per montl 
under a 3 year savings-related share plan would not have sufficient to buy one share. Would th 
Inland Revenue consider allowing options to be granted over a fraction of a share to allov 
companies with high share prices to operate savings-related share option plans? 


A. Our understanding of the law, as it currently stands in the UK, is that there is no concept o 
a fraction of a share and therefore the existing approved share schemes have been unable t 
accommodate such arrangements. ( 


Reporting of share-related benefits 


Q23. What are the time limits for an employer to report share-related benefits to the Inlan« 
Revenue? 


Could the time limits for reporting share-related benefits be aligned with the P11D retur 
deadlines? 


A. The time limits for notification are explained in booklet IR16. In summary they are— 


Approved schemes—30 days from the date of the notice issued by the Board (paragraph | 
Schedule 9 TA 1988). 


Other awards, including unapproved schemes—Generally these are 30 days from the end of the ta: 
year in which the acquisition of the shares, interest in shares, grant of option or conversio! 
occurs (S136(6) and 140G TA 1988 and S85(1) FA 1988). 


Chargeable events and special benefits—60 days after the date of the event for those amount 
chargeable under ss 78 and 80 FA 1988 (S85(2) FA 1988). 


We do not consider that changing to the P11D reporting timetable would be appropriate becaus 
of the nature of the information, and the different way in which it is dealt with in the Revenus 


General guidance on share and share option schemes is available in leaflets in the IR series. W 
also provide guidance and news of current developments on our website a 
www.inlandrevenue. gov.uk/shareschemes. 


II April 2000. Inland Revenue 
Electronic commerce—tax status of websites and servers 


The UK today set out its views on the tax status of websites and servers. 


Speaking at a conference in Lisbon, the director of the Inland Revenue’s international divisior 
Gabs Makhlouf, said— 3 


“The OECD has been reviewing with the business community the long term future of th 
permanent establishment’ concept—the threshold in the OECD’s model tax treaty beloy 
which a country will not tax non-residents carrying on a business in that country. This i 
crucial work. And it is important that it is carried out with due consideration, and i 
partnership between representatives of Government and business. 


‘Permanent establishment’ is a long standing concept. It is tried and tested. And it is widel 
supported. As yet, we do not know enough about how e-commerce will develop for anyon 
to make reasoned decisions on whether or not to move away from it. But now is clearly th 
time for the debate to begin. 


In the meantime, early decisions are needed on the status of websites and servers under th 
existing rules of permanent establishment. Businesses need to know where they stand i 
order to make investment decisions and calculate their tax liabilities. 


A particularly important policy objective is that the outcome is a practical one. One tha 
works in the real world as well in the heads of lawyers. Governments and businesses need a: 
outcome that allows e-commerce to flourish, that keeps down compliance costs, and that i 
enforceable. (26 POB 


] 


i 
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In the UK, we take the view that a website of itself is not a permanent establishment. And 
we take the view that a server is insufficient of itself to constitute a permanent establish- 
ment of a business that is conducting e-commerce through a website on the server. We take 
that view regardless of whether the server is owned, rented or otherwise at the disposal of 
the business.” 


NOTES 


1 The Government’s goal is for the UK to be the best environment in the world in which to trade 
electronically by 2002. 

2 The Inland Revenue and Customs & Excise published on 26 November 1999 a comprehensive 
review of the tax issues concerning e-commerce “Electronic commerce—the UK’s taxation 
agenda”. Chapter 8 highlighted a number of outstanding issues to do with the application of 
international tax rules to e-commerce, including the application of the permanent establishment 
concept in double taxation treaties. 

3 Under the OECD’s model tax treaty, a non-resident business is only taxable in a foreign 
country to the extent that it is carrying on business there through a permanent establishment. A 
permanent establishment is defined as being “a fixed place of business through which the 
business of an enterprise is wholly or partly carried on”. 

4 The OECD published a second draft of a consultation note clarifying the position on the 
status of websites and servers. It concerns the legal interpretation of the existing art 5 of the 
model treaty and records that there are differing views among OECD member countries on 
whether a server may be a permanent establishment. It is available on the OECD’s website at 
http://www.oecd.org/daf/fa/treaties/artSrev_3 March. pdf. 


Commentary—Simon's Taxes F1.506. 


19 April 2000. Inland Revenue 
Pension sharing on divorce to begin 1 December 2000 


Following the Government’s decision that pension sharing will be available in respect of divorce 


-and marriage annulment proceedings that begin on or after 1 December 2000, the Inland 


Revenue have laid Regulations today to bring into effect the pension sharing provisions 
contained in FA 1999. 

From the first appointed day any retirement benefit scheme seeking tax approval (or continued 
approval in the case of an approved scheme that is being amended) must include the pension 
sharing provisions in their rules. 

Copies of the regulations will be available shortly from the Stationery Office. They will be 
available on the Inland Revenue website at www.inlandrevenue.gov.uk. 


DETAILS 

1. FA 1999 included provisions amending the pensions scheme tax approval rules to enable 

pension sharing to be introduced. The main changes to the pension scheme tax approval rules 

are to— 

— ease the current restriction on the assignment or surrender of benefits so that pension rights 
can be shared; ) 

— set out the effect of pension sharing on the maximum benefits a tax approved pension 
scheme can give to a scheme member; and 

— specify the form and timing of benefits that a tax approved pension scheme can give to a 
former spouse of a scheme member following a pension share. 

These changes to the tax approval pension scheme rules will, in general, come into force at the 

same time as the Welfare Reform and Pensions Act provisions have effect. 


2. The following regulations have now been made to complement the provisions of FA 1999. 


The Finance Act 1999, Schedule 10, Paragraph 18, (First and Second Appointed Days) 
Order, SI 2000/1093 


This Order announces that from 10 May 2000, the first appointed day, the approval or continued 
approval of a retirement benefit scheme is dependant on the inclusion of the provisions 
contained in FA 1999 Sch 10 paras 2, 3(b) and that pension sharing will come into force 
throughout the UK on | December 2000. 


The Retirements Benefits Schemes (Restriction on Discretion to Approve) (Small 
Self-administered Schemes) (Amendment) Regulations, S| 2000/1086 


These Regulations make changes to the tax rules for small self-administered pension schemes. 
These are occupational pension schemes that generally have less than 12 members. The 
regulations ensure that the special rules for schemes of this type will still apply when an 
ex-spouse becomes a scheme member because of a pension share. 
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The Retirements Benefits Schemes (Restriction on Discretion to Approve) (Additional 
Voluntary Contributions) (Amendment) Regulations, SI 2000/1088 


These Regulations will ensure that, subject to an easement offered to scheme members on 
moderate earnings (defined as someone earning less than '/4 of the earnings cap, currently 
£22,950 per annum), a pension share does not affect the calculation of the maximum benefits 
that a tax approved occupational pension scheme can pay to an ex-spouse who pays additional 
voluntary contributions. 


The Retirements Benefits Schemes (Restriction on Discretion to Approve) (Excepted 
Provisions) Regulations, SI 2000/1087 


These Regulations are consequential to the preceding two sets of regulations. They disapply a 
feature of tax approval legislation that would require existing approved pension schemes to 
amend their rules within three years if they are not to lose automatically their tax approval 
status. (For existing tax approved schemes, FA 1999 included provisions, which overrode the 
trust deeds and rules, and so this three year time limit is not relevant.) 


The Retirements Benefits Schemes (Sharing of Pensions on Divorce or Annulment) 
Regulations, SI 2000/1085 


These Regulations will in certain circumstances modify the effect of FA 1999 Sch 10 para 18(5) 
which overrides the rules of all retirement benefit schemes approved before the first appointed 
day and which continue to be approved on or after 1 December 2000. In particular it will allow 
scheme members on moderate earnings (currently defined as £22,950 per annum) to rebuild 
some or all of their lost pension rights. 


NOTES 


1. Since the 1970s, courts have been able to take account of the value of pension rights in divorce 
and nullity of marriage settlements so that these can be offset against other assets in financial 
settlements. Additions in the Pensions Act 1995 to existing earmarking provisions allow courts— 


— in England and Wales (and Northern Ireland under a separate order), to require occupa- 
tional and personal pension schemes to pay maintenance from a member’s pension to their 
former spouse; 

— throughout the UK to order part or all of a lump sum payable on the death or retirement of 
a member to be directed to their former spouse. 


2. Earmarking has limitations and as yet has been little used. It does not allow a clean break in 
most cases; title to the pension rights remains with the spouse in whose name the rights have 
accrued. It also leaves the person receiving the payment at risk of losing the intended retirement 
income if their former spouse dies or defers retirement. 


3. The Government’s manifesto included a commitment to implement pension sharing. Pension 
sharing provisions were included in FA 1999 Sch 10, which received Royal Assent on 27 July 
1999 and the Welfare Reform and Pensions Act 1999, which received’ Royal Assent ‘on 
11 November 1999. 


4. Draft regulations consequent on the provisions of FA 1999 were set out in consultative 
documents issued to pension scheme representative bodies and others on 15 December 1999 and 
26 January 2000. The Government is grateful to all those who have provided comments on those 
draft regulations. The regulations that have now been made take account of comments received 
to the consultative process. 


Commentary—Simon’s Taxes Division E7.1. 


31 May 2000. Inland Revenue 


Inland Revenue helps to launch voluntary tax savings scheme for 
share fishermen ; dt a6 200i! 


Share fishermen in England, Wales and Northern Ireland are being helped to save money 
towards their tax bills. The Inland. Revenue have helped the fishing industry launch a special 
voluntary savings scheme with Barclays Bank. BQO TOGOS \ 
Fishermen can now decide to have money deducted from their earnings and paid firectly into a 
special, interest bearing account with Barclays. That money will be used to, pay their tax and 
Class 4 national insurance liability. Fishermen will still have to pay their ‘Chass 2 national 
thes contributions separately, a weekly amount of £2:65 Gentacert from £ ab tons April 


Dawn Primarolo, the Paymaster General said— nee aWened einomeniah oct 
“This excellent scheme will give share fishermen the security of knowing that their tax and 
NI bills are provided for when they are away at sea. The Inland Revenue wantto make’ it 
easier for all taxpayers to meet their obligations, and this scheme will help share fishermen 
do that. A special helpline—0845 0789 789—has been set up to provide advice and answer 
any queries from those wishing to take part:”»\1s000 ved mmm mores & eemteoed setege-x9 
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Barry Deas of the National Federation of Fishermen’s Organisations said— 
“We wanted to provide fishermen with the opportunity to prepare in advance for their tax 
bills. Because they are away at sea so often it is difficult for them to contact the Inland 
Revenue and it is often their families that have to speak to the taxman. Using the scheme, 
they will be kept up to date with their tax affairs and know that they are well prepared to 
pay their tax and NI bills.” 

This scheme is similar to one that has been working successfully in Scotland for about ten years, 

involving 98% of Scottish share fishermen. 


DETAILS 


1. The Inland Revenue are pleased to launch this new scheme at the request of the fishing 
industry. The launch follows detailed consultation with the National Federation of Fishermen’s 
Organisations and representatives of a highly successful similar scheme in Scotland. 

2. Share fishermen work in the fishing industry and are paid from a share of the profits of their 
oat. 


“Sea-going” share fishermen 

—. normally work as a master or crew member of a British fishing boat manned by more than 
one person, and 

— are paid some or all wages from a share of the boat’s profits or earnings. 


“On-shore” share fishermen 

— used to work as above, but have stopped due to age or infirmity, and 

— now normally work ashore, for example, making or mending gear for a British fishing boat, 
and 

— are paid some or all wages from a share of the boat’s profits or earnings. 

3. The money paid into the special Barclays account will be used solely to pay tax and Class 4 

national insurance contributions. Money can not be withdrawn from this account. 

4. Twice a year some or all of this money will be transferred from the Barclays account to the 

Inland Revenue to pay income tax, Class 4 national insurance contributions and any capital 

gains tax liability, including arrears. 

5. By the middle of January and July each year, before any money is transferred, the Inland 

Revenue will issue statements of liability to fishermen in the scheme. These will set out what is 

owed. Shortly thereafter Barclays will issue a statement showing amounts being transferred. 

6, Fishermen remain responsible for their tax and national insurance and for either paying any 

balance due or claiming a refund. If refunds are not claimed any excess money paid will be 

retained by the Inland Revenue to set against any future liabilities incurred. 

7. AS this is a new scheme for the tax year 2000-01 the first transfer from accounts will be made 

in January 2001. Fishermen must still complete and send in their 1999-00 self-assessment 

returns. If people return their self-assessment forms by the end of September the Inland Revenue 

will calculate their tax liability for them and will be able to include the correct amount owed on 

those people’s statements; otherwise an estimated payment amount will be transferred from the 

Barclays account in January. 

8. At July 2000 fishermen should still make arrangements to pay the second instalment of their 

1999-00 tax. in the normal way. Any balance in the account after the January 2001 transfer will 

be available to set against any arrears. 

9. Share fishermen are under no obligation to join the new scheme—membership is entirely 

voluntary. Fishermen who decide not to join will be required to pay tax and Class 4 NICs as 

normal, when payment falls due. 

1.0. The Inland Revenue have opened the fishing industry unit at Paignton District to help 

administer the scheme. Fishermen and settling agents can contact them at Fishing Industry 

Unit, Concord House, 266-268 Torquay Road, Paignton, Devon TQ3 2HG; telephone 01803 

697700. 

1.1. There is also-a special helpline--0845 0789789. Calls will be charged at 1-9p per minute from 

anywhere in the UK. 

1.2. National fishing representative bodies and all settling agents know about the scheme; they 

should also be able to give advice and answer fishermen’s queries. 


Commentary—Simon's Taxes E1.251. 


June 2000. IR Tax Bulletin Issue 47 


Provision of personal services through’ intermediaries—frequently 
asked questions 

The new rules which apply to workers who supply their services to clients through intermediaries 
such as service companies or partnerships came into effect on 6 April 2000. Details about how to 
decide when the new rules apply were published in Tax Bulletin Issue 45 (February 2000) [see 
above]. rIqG vi 
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All our published information about this measure has been included on our websit 
at—-www.inlandrevenue.gov.uk/ir35, but some of the more frequently asked questions are bein 
duplicated here for ease of reference. 

Further information can also be obtained from our new leaflet, IR175 ‘Supplying service 
through a limited company or partnership’, available from Inland Revenue Enquiry Centres, Ta 
Offices, Inland Revenue National Insurance Contribution Offices, or our website. 


GENERAL QUESTIONS 


What is IR 35 about? 


Budget day 1999 press release IR35 announced the Chancellor’s intention to tackle tax an 
NICs avoidance through the use of intermediaries such as service companies or partnerships. 


Intermediaries such as service companies can be set up to provide the services of a single worke 
to a client in circumstances where, if it were not for the service company, the worker would be a 
employee of the client. The use of service companies in this way allows the client to mak 
payments to the company rather than the individual, without deducting PAYE or NICs. 


The worker can then take the money out of the service company in the form of dividend 
instead of salary. Dividends are not liable to NICs so the worker will pay less in NICs than eithe 
a conventional employee or a self-employed person. 

The Chancellor believes that avoidance of PAYE and NICs in this way needs to be tackled in th 
interests of fairness. 


Who will be affected by the proposals? 


Anyone supplying their services through an intermediary such as a service company ¢ 
partnership will need to think about the new rules. 


But only those contracts which would have been contracts of employment with the client if th 
worker had worked directly to them instead of through an intermediary will be affected. 


The most usual sorts of intermediary are service companies or partnerships which are normall 
under the control of the worker. The worker can then take the money out of the servic 
company in the form of dividends instead of salary. Dividends are not liable to NICs so th 
worker will pay less in NICs than either a conventional employee or a self-employed person. 


If there is more than one intermediary between the client and the worker, any intermediar 
which makes payments direct to the worker may be affected. However, the intermediary with th 
cued link with the worker will normally be the intermediary responsible for complying with tt 
egislation. 


Individuals not in business and contracting with an intermediary on a personal basis (eg 


householder engaging a plumber to fix the kitchen sink) will be specifically excluded from the: 
new rules. 


Please see Inland Revenue Press Release of 23/9/99 for further details. 


How are ‘service companies’ defined? 


The legislation may affect any kind of intermediary so no particular intermediary will be define 
in the legislation. 


What are the existing rules used to determine the boundary between employment and 
self-employment (the ‘D/E tests’)? 


The rules are based on a long history of case law. The same rules apply for both tax and NIC 


oes An overview of those rules is available in the Inland Revenue February 2000 Ta 
ulletin. 


Some professions (eg nurses working through nursing banks) have case law to define 
their employment status, but the IT and engineering industries have none. 


Case law on employment status does not apply only in the industries where particular cases hay 
been taken—it establishes principles which apply in all industries. Those principles are applied | 
every case, to nurses in the same way as to IT professionals. So a nurse has no: more certaint 


and no less, than any other worker. The principles are explained in the Tax Bulletin Issue 4 
(February 2000). 


In deciding whether | would have been an employee of my client, will you only look-at the 
contract | have signed, or the contract between the client and an agency? 


The Inland Revenue will take account of all relevant contracts in order to discover whether th 
relationship between a worker and a client would have been one of employment, if there hz 
been no intermediary. This would include any contracts between the client and an agency, ar 
between the agency and the worker’s service company. = 2nones - 


aT.’ 
Shed be 


How will the Revenue determine the facts after the contract has finished? Will you go bac 
and look at past contracts? sity teste 


The Revenue will review the facts in the same way as it does for all employment status work, Th 
will include going back and looking at past contracts if appropriate. [voc 
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You say the Revenue will give an opinion on signed contracts but | do not have a written 
contract as the terms were agreed orally. What supporting documentation do | need to 
provide in order to receive an opinion from the Revenue? 


You will need to provide whatever supporting evidence you consider will be helpful in 
demonstrating the terms and conditions under which you work. You should write to the Inland 
Revenue, in accordance with the existing guidance on obtaining opinions on contracts, setting 
out full details of the terms and conditions, which you have agreed with the client and the 
services which you are providing. 

You should also obtain a letter from the client confirming that the terms and conditions are as 
agreed. If necessary the Inspector may need to speak to both you and your client in order to 
properly understand the working arrangements and to formulate an opinion on the contract. 


| hear that the Revenue have approved a model contract—how could this happen if each 
case is decided on its merits? 

The Inland Reyenue has not approved a model contract. 

A version of a model contract was sent to us for an opinion, according to the arrangements for 
giving advice on existing contracts announced in the Inland Revenue Press Notice on 7 Febru- 
ary. An opinion was then given in relation to one person’s particular circumstances. 
Although we are unable to comment on the circumstances of individual cases we should confirm 
that a decision on employment status will depend on the circumstances of each case. We can also 
confirm that new rules will not apply in cases where the relationship with the client does not fall 
within the accepted definition of employment. 


My contract specifies that | am allowed to hire a substitute. Will the Inland Revenue take 
this at face value? If not will | need to provide evidence to prove that this right is genuine? 


The Inland Revenue will want to ensure that the right to send a substitute is a genuine right 
before it can be taken into account in deciding employment status. 

A right of substitution is only likely to exist where the client does not mind, from one day to the 
next for the duration of the contract, who carries out the work, provided that whoever does so is 
suitably qualified and experienced. 

Where the service company’s contract is not with the client but with an agency, and there is a 
claimed right of substitution, the Inland Revenue would normally require a copy of the written 
contract between the agency and the client. 

{f you are unable to get access to that contract then you should ask the agency to send a copy to 
the Inland Revenue direct. If this is not possible you may be asked to provide alternative 
evidence. This could take the form of a letter from the client which confirms that it has agreed to 
your service company providing a substitute. 


What will happen if someone fails to follow the new rules? 

Where the Inland Revenue discover the new rules have not been followed, they will follow the 
normal approach to cases of PAYE/NICs failure set out in Inland Revenue leaflet IR 109— 
*Employer compliance reviews and negotiations’. The Revenue will seek to collect any unpaid 
tax or NICs, and any interest due. In addition penalties may be sought in cases of negligent or 
fraudulent conduct. 


If | work through my own service company on ‘relevant’ engagements will my client have to 
provide me with employment rights such as sick pay, holiday pay etc? 

No. Under this legislation, the client will not become your employer. What the legislation does is 
to treat your service company as making a payment to you chargeable to income tax under 
Schedule E and on which national insurance contributions are payable. All employer responsi- 
bilities fall on the service company as they have always done. 


If | work through my own service company on relevant engagements will | be entitled to 
unemployment benefit? 

People who work through their own service companies are unable to claim benefits between 
contracts if they are still employees of their own service companies. 

Individuals who are no longer employed by their service company may claim benefits on the 
same basis as any other employee. 


Why do | have to pay both employer's and employee’s NICs when a conventional 
employee does not have to? 

Service companies are already liable to pay employer’s NICs on salary paid to their employees. 
The legislation does not change that. 

A service company and its worker/director are two separate legal entities with separate legal 
responsibilities. Where the worker is employed by the service company the employer responsibili- 
ties rest with the service company and not the client. This is why the service company’s client 
does not have to pay employer’s NIC on the payment it makes for the worker’s services and the 
service company does. 
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If my company is incorporated or resident abroad will the rules affect me? 


If you would have been treated as an employee of the client had you provided services under ¢ 
contract between yourself and that client, rather than under a contract between your company} 
and the client, then the rules will apply to you wherever your company is incorporated 01 
resident. 


Can | avoid the legislation by using an offshore service company? 


No. If you would have been liable to UK tax and NICs if you had been employed directly by the 
client, there will be a liability for UK tax and NICs under the new legislation, whether or no 
your service company is located in the UK. 

If an offshore service company fails to deduct and account for PAYE tax and NICs due unde 
the legislation, liability to pay tax and NICs can be transferred to the worker. Action to recove: 
employer’s NICs not paid by an offshore service company could also include action against any 
assets of that company located in the UK. 

The Inland Revenue has powers to obtain details of payments to offshore companies from th« 
records of clients and agencies. 


COMPUTATIONAL QUESTIONS 


When will the first ‘deemed’ payments have to be calculated? 


For an ongoing business it is likely that the first deemed payments will have to be calculated by 
5 April 2001. 


If a business ceases before that date a deemed payment may need to be calculated sooner. 


Does the service company have to pay a salary on 5 April? 


No. The legislation will not force the service company to pay salary at any time. It will require < 
calculation of tax and NICs to be done on 5 April. If the service company has already paic 
enough salary to the worker during the year, no further tax or NICs will be payable on 5 April 


Nothing in the legislation will prevent a service company from paying money to the worker o1 
others in the form of dividends, or retaining cash in the company. It will simply mean that ar 
extra payment of PAYE tax and NICs will be calculated on 5 April. To calculate that paymen 
an amount of salary will be deemed to have been paid on that date, whether or not any paymen 
is actually made. 


What happens if | cannot calculate the tax and NICs due on 5 April in time to pay it to the 
Inland Revenue by the normal date of 19 April? 


Most of the information needed to calculate the deemed payment should be-ayailable befor: 
5 April, and it should be possible to make a good estimate of the tax and NICs due at that point 
It will be important to keep records of relevant income and expenditure so that you can do this 


If you are not able to calculate the amount of tax and NICs due on the deemed payment. by 
19 April, we will accept a payment at that date of a lower amount on account of the tax anc 
NICs due, as long as the Revenue is notified on the Employer’s Annual Return that the amoun 
is provisional. This should mean that the worker need not necessarily consult his accountan 
before making the payment on 19 April. 


You should submit your Employer’s Annual Return (Form P35) by 19 May. If you are able a 
that time to finalise the calculation, you should show the correct figure and pay the difference o: 
request a repayment. Otherwise, you should make it clear that the figure is still provisional. 


You should seek to finalise matters as soon.as possible thereafter, and send in a supplementary 
return with a final payment, or request for repayment. 


Interest will be charged, calculated from 19 April when the original payment was due, but nc 
penalties will be sought for late filing if— > Mir ta 


(i) an Employer’s Annual Return is received by 19 May, showing remuneration paid during th 
year, plus an amount on account of the deemed payment, with tax and NICS correctly calculatec 
on the aggregate figure, and, Kid sig wads re 


(ii) a supplementary return including the correct final figure for the deemed payment is sent in tc 
the Revenue by 31 January following the end of the tax year. z Ap LIER OF 


What is the position where, in addition to making payments to the limited company/agency 
a client makes payments to or in respect of the consultant direct? For example, where thé 


client reimburses travelling expenses to the consultant direct? Could. the client be held. 
liable for PAYE? isd joe 290b nougleig9 


If a client makes payments to a worker in connection with duties being performed, either fo: 
direct reward, as a round sum expense allowance, or a specific reimbursement of travel 'whicl 
was not business travel, and the worker is an employee of ‘another; the payments ate assessabk 
on the worker and the client should deduct tax through PAYE from payments to the worker. If % 
client provides non-cash benefits in connection with the employment these are’ also assessable or 
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ne worker. If the client makes payments of this kind to a worker in respect of a contract with a 
artnership, the client will not have to operate PAYE, but the amounts should be included in the 
alculation of the deemed payment. 


YUESTIONS ABOUT EXPENSES 


Vill travel expenses be allowed? 


he rules that currently apply to employees of service companies which allow them to claim a 
eduction for travel from their home to place of work will be used to determine the travel 
xpenses that can be deducted in calculating the salary on which tax and NICs must be paid. For 
xample— 

a computer contractor provides his or her services through a limited company (which he or 

she owns); 

he or she has a series of contracts with different clients around the country; 

he or she regularly travels from home to work at the premises of the company’s clients. 


rovided the contractor does not expect'to spend more than 40% of his or her working time at 
ny one site he or she is entitled to a deduction for all journeys from home to the client’s 
remises. If he or she does spend more than 40% of his time at a single site, but the engagement 
both expected to, and actually does, last for no more than 2 years, a deduction for travel costs 
ill also be available. The examples set out in Tax Bulletin Issue 33 (February 1998), along with 
1e more extensive coverage provided in Booklet 490 (Employee. Travel, A Tax and NIC’s Guide 
yr Employers), provide further guidance on the application of the travel rules. 


vorkers cannot obtain relief for their travel and subsistence where the period at the temporary 
orkplace comprises ‘all or almost all of the period for which the employee is likely to hold the 
mployment’. There have been concerns that this rule will be used to prevent the personal service 
ympany worker obtaining tax relief. However, the ‘employment’ of the worker is with his or her 
ersonal Service Company, not with the client; the new rules do not change this. They simply 
eem the income from relevant engagements to be taxable under Schedule E; they do not deem 
1¢ worker to be an employee of the client. 


hus the “period for which the worker is likely to hold the employment’ refers to employment 
ith the service company, not the engagement with the client. Thus the treatment of travel and 
ibsistence for workers will be no different under the new rules than it is today. 


Ve are grateful to Anne Redston of the CIOT for suggesting amendments to this answer to make it 
f 
earer. 


low will company car expenses be treated? 


1 calculating the deemed payment on which PAYE tax and NICs must be paid, expenses which 
ould be allowable under section 198 TA 1988 can be deducted. This will include travelling 
<penses, and if a car owned by the company is used for business travel then a deduction can be 
iade for the costs of that business travel in the same way as if the worker had used his own car. 
or example, it would be possible to use the Inland Revenue’s authorised mileage rates, which 
clude an element for depreciation. Expenses incurred in the course of private use of the car 
unnot be deducted in calculating the deemed payment. 

car provided by the service company for the worker’s private use will give rise to a car benefit 
1arge on which the worker will be taxed in the normal way. The amount of the car benefit 
1arge can be deducted in calculating the deemed payment. 


he service company will be able to set any costs of providing the car, including capital 
lowances, against its taxable profits. 


lass 1A NICs paid:on the company car benefit will be deductible in the calculation of the 
2emed payment, alongside other employer’s' NICs. 


Vhat sort of capital allowances can be deducted when working out the deemed payment? 


deduction will only be given for capital allowances in working out the deemed payment where 
ie plant or machinery is necessarily provided for use in the performance of the duties of the 
levant engagement. This is a strict test and means that relief will only be given where the duties 
f the engagement meant that the company had to provide the equipment in question. If the 
ympany purchases the equipment out of choice then no deduction will be given. For example, 
here an IT contractor is required to use the client’s computer equipment then no relief will be 
ue for expenditure on computers owned by the service company. Neither will any relief be due 
here the client makes all the equipment necessary to do a job available but the worker uses his 
r her own computers, out of choice. 

here cars are concerned the test is less rigorous since there is no “necessarily” test. As an 
ternative to claiming capital allowances relief will be given using the Inland Revenue 
uthorised Mileage Rates. 

Jhere during the tax year there is mixed qualifying and non-qualifying use then any capital 
lowance claim should be apportioned on a just and reasonable basis. Apportionment is 
ormally by reference to the actual use in the year. Non-qualifying use would be where the asset 


93198 SHd 


June 2000 Press Releases etc 11990 


in question is used for private use, on contracts not covered by the IR35 rules and on IR35 
contracts where the Schedule E rules are not satisfied. 


How do | apportion expenses between engagements that are affected by the new rules 
and those which are not? 


Where an engagement falls within the new rules the proposed legislation will allow for two types 
of deduction to be made in calculating the salary on which tax and NICs must be paid. 


First, a deduction may be given for expenses paid by the service company which you would have 
been allowed to claim, under the normal Schedule E rules, had you paid them as part of an 
employment. These are, broadly, certain travel expenses, other expenses wholly, exclusively and 
necessarily incurred in the performance of the duties of the relevant engagement; and certain 
specific items such as some professional subscriptions and premiums for professional indemnity 
insurance. You will need to keep records to identify expenses which qualify. More details are in 
Inland Revenue booklets 480 (Expenses and Benefits, Guide Tax Guide) and 490 (Employee 
Travel, A Tax and NIC’s Guide for Employers). 

Secondly, the company will also be allowed to deduct a flat rate amount of 5% of receipts from 
relevant engagements, in calculating the minimum salary on which tax and NICs must be paid. 
This will be allowed automatically, and need not be set against specific expenses. 


How do | apportion the expenses when working out the deemed payment where a 
contract straddles the end of the tax year? 


When working out the deemed payment, relief should be given for all allowable expenses met by 
the intermediary in the tax year, in respect of relevant engagements, as set out at Step 3. Relief 
for the expense should be given by reference to the date when the intermediary meets the liability. 
This is the date when the bill is paid. There should therefore be no need to apportion any 
expenses. 


For example, an intermediary has a relevant engagement that runs from | January to 30 June 
2001, during which the worker is required to work at a temporary workplace. In the course of 
this engagement the worker stays in bed and breakfast accommodation. The bill is settled on a 
monthly basis in arrears, with 14 days to pay. At the end of March a bill for £400 is issued which 
the intermediary pays on 12 April. The liability was met in the tax year 2001-2002. Therefore, 
relief for the expense will be given when working out the deemed payment payable. 


Service company workers will be worse off than ordinary employees under the legislation 
because they will only be able to claim 5% of their expenses. 


This is not correct. Service companies will be able to claim a flat rate deduction of 5% of the 
gross fees receivable for any relevant engagements. This 5% deduction is not available to 
employees but will be allowed for service companies to enable them to meet the additional costs 
of providing their services in this particular way. 


In calculating the salary on which they are obliged to deduct Schedule E tax and NICs, workers 
will also be able to deduct all expenses that would normally be available to direct employees. 


What sort of expenses will be covered by the 5%? 


There is no restriction on the use of the allowance. There will be no requirement to demonstrate 
expenditure—the 5% deduction will be allowed in all cases. 


Example calculation 


What tax and NICs liabilities arise (tax year 2000-01)? 


Mr and Mrs A work through a service company in which they own all the shares. They each carry 


out some engagements during the year which fall within the new rules (‘relevant engagements’) 
and some which do not. 


Assume the service company receives £20,000 in respect of relevant engagements for Mr A 
and £40,000 in respect of relevant engagements for Mrs A and that there is a further £40,000 
income from other business activities which do not fall within the new rules. 


Assume the service company also incurs the following expenses during the course of the year: 


£20,000 | £20,000 | Paid in year. PAYE and NICs dedticted and 


accounted for under normal provisions. 
Employer's £1,905 | £1,905 


NICs 


Paid in year. NICs calculated on.an annual 
earnings period, as for directors. Assumes. 
that the employer’s threshold (£4,385) has 
been set against these earnings, and 12.2% 
paid on remainder. chr: sheeted 
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Employer’s £4,000 £4,000 | To an approved scheme. 
pension 
contributions 


Travel costs £2,000 £500 
related to 
relevant 


engagements 


Other expenses 


Under the new proposals, at the end of the tax year, the service company will have to 
calculate the amount of PAYE and NICs due on Mr and Mrs A’s earnings. If they 

have not paid enough PAYE and NICs during the year, then PAYE and NICs will be 
payable on a ‘deemed payment’ on the last day of the tax year. 


All would be deductible under normal 
provisions relating to employees. 


£10,000 business expenses, all allowable for Corporation Tax 
purposes. 


Calculation of deemed payment 


Mr A Mrs A 
Income from relevant contracts 20,000 40,000 
Less 
Expenses 2,000 500 
Employer’s NICs paid in year 1,905 1,905 
Pension contributions 4,000 4,000 
Flat rate 5% of gross relevant contract income, for 1,000 2,000 
general running expenses of intermediary 
11,095 31,595 
Deduct 
Salary paid in year 20,000 20,000 
No deemed 11,595 
payment 
Employer’s NICs on deemed payment 1,261 
Deemed payment 10,334 
Company accounts 
Mr A Mrs A 
Turnover 100,000 
Less 
Salaries 40,000 
Employer’s NICs on salaries 3,810 
Pension contributions 8,000 
Expenses 12,500 
64,310 
Accounting Profit 35,690 
Deemed Payment 10,334 
Employer’s NICs on dp 1,261 
11,595 
Profits for Corporation Tax purposes 24,095 
Summary 


Mr A brought in £20,000 from relevant contracts during the course of the year. The service 
company paid the whole of that amount onto him in salary and deducted and accounted for 
full PAYE and NICs. No further action is required. 


Mrs A brought in £40,000 from relevant contracts during the course of the year and the 
service company paid £20 000 onto her in salary and deducted and accounted for PAYE and 

_ NICs on that salary. This left £20,000 from her relevant contracts on which PAYE and NICs 
were not been deducted and accounted for during the course of the year. Under the new rules 
this £20 000, less the deductions allowed, will be deemed to be paid to Mrs A as salary at the 
year end (on 5 April). 
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Recognised stock exchanges overseas 


The phrase “recognised stock exchange” occurs throughout the Taxes Acts and in various ta) 
regulations. For example it is used in the definition of a close company in TA 1988 s 415, and ir 
the definition of investments which may be held in PEPs and ISAs. 4 

The definition of a recognised stock exchange is at TA 1988 s 841. It includes the London Stock 
Exchange and any such stock exchange outside the UK as is approved by an Order of the Boar« 
of the Inland Revenue. 

The current list of recognised stock exchanges is set out below. 

The Board’s policy is to consider recognition on receipt of a request made by an overseas stoch 
exchange. So, the fact that a particular exchange is not recognised may simply mean tha 
recognition has not been requested. 

Note—Recognition under TA 1988 s 84] is for tax purposes only—it does not imply recognitior 
or approval for regulatory or other purposes, bls 


LIST OF STOCK EXCHANGES DESIGNATED AS “RECOGNISED STOCK 
EXCHANGES” BY ORDER OF THE BOARD UNDER TA 1988 S-841(1)(B) AS 
AT CURRENT DATE; AND DATE OF RECOGNITION 

{Not reproduced: see the current list of recognised stock exchanges in the Miscellaneous section 
post.] 


Commentary—Simon's Taxes A1.159. 
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Venture capital schemes and enterprise management incentives— 
new centralised service for small companies 


A new centralised service for companies using the enterprise investment scheme, the ventur 
capital trust scheme and enterprise management incentives becomes operational today. 

A single point of contact, supported by four specialist offices, will streamline the handling o 
enquiries from companies newly raising money under the venture capital schemes, or grantin 
options under enterprise management incentives. Ag 

The specialist offices will also deal with the corporation tax affairs of these companies and als 
those companies using the new corporate venturing scheme. en veg bore 
This initiative will support companies using the new enterprise management incentives and wi 


improve the service to those raising finance under the venture capital schemes, . pii@ecsn. 
Ais(s eo 415 phe Tha 


DETAILS 


1 From today all enquiries about whether a small company meets the requirements of th 
enterprise investment scheme (EIS), the venture capital trust (VCT) scheme and enterpris 
management incentives (EMI) should be directed to—Small Company Enterprise Centre 
TIDO, Ty Glas, Llanishen, Cardiff CF14 5ZG; telephone 029 2032 7400. fax 029 2032 739% 
email enterprise.centre@ir.gsi.gov.uk. OnuArMeD noiZEns 

2 All new work on the companies using these tax incentives will be dealt with at four specialis 
units which become operational from today. These are located in Cardiff, Maidstone, Middle: 
borough and Dundee. 


3 The small company enterprise centre will deal with— 3 on ce ; 
~ enquiries from companies about whether they meet the conditions of t VCT schem 
and EMI; qb. 00 Zaha ate oT aa 


~ requests from companies for informal advance clearance that they will meet uire 
ments of the EIS or the VCT scheme; ee aie me 


— checking whether EMI options meet the qualifying requirements, monitoring t ‘ensure the 
the options continue to qualify, and controlling the issue and review wT 

— the corporation tax liability of companies using the EIS, VCT 
Pd monitoring of these companies during the qualifying period a 
scheme. 9 Ins, 5191, ae OE 


~ investors in the EIS. VCTs of CVS or individuals g option 
— | Statutory advance rances and compliance statements under 
_ scheme. (These will be dealt with by the corporate venturing unit); 
~ . the approval and corporation tax affairs of venture capital trusts t 

will continue to be dealt with by the financial intermediaries a 
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NOTES 


| The enterprise investment scheme (EIS) provides a range of tax reliefs for investors to 
subscribe for new ordinary shares in small unquoted higher risk trading companies including 
ncome tax relief at 20% on investments up to £150,000 per tax year. 


2 The venture capital trust (VCT) scheme offers similar reliefs to individuals investing up to 
-100,000 per tax year in VCTs, which are quoted companies that invest in the same sort of small 
-ompanies as can qualify under the EIS. 


} The corporate venturing scheme (CVS) provides for corporation tax relief at 20% and other 
ax incentives to encourage companies to invest in the same sorts of small companies and to 
orm wider corporate venturing relationships with those companies. The scheme applies to 
shares issued on or after 1 April 2000 and before | April 2010. A statutory advance clearance is 
wailable to companies using the scheme to obtain investment. Details of how to apply for 
learance were published in a statement of practice attached to Press Release 133. Enquiries can 
ye addressed to the Corporate Venturing Unit, Somerset House, Strand, London WC2R 1LB; 
elephone 020 7438 4485. 


| Enterprise management incentives (EMI) help small independent higher-risk trading com- 
yanies to recruit and retain key employees. They will be able to reward up to 15 key employees 
vith tax-advantaged share options, each employee receiving options worth up to £100,000 at the 
ime of grant. Companies have been able to offer their employees EMI options since 28 July 
000. 

§ The purpose of all these tax incentives is to foster growth in small higher-risk trading 
-ompanies. 

» Work on the EIS ai the VCT scheme of the kind which is to be dealt with by the small 
-ompany enterprise centre has previously been done in local tax offices throughout the country. 


‘ommentary—Simon's Taxes Division E3.1, E3.2. 
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New criminal offence for tax fraud 


NTRODUCTION 


section 144 of Finance Act 2000 introduces a specific criminal offence aimed at tax fraud and 
yunishable by up to seven years in prison. This fits with the Chancellor’s commitment in his 
3udget Speech to implement the recommendations of the review of the informal economy he 
isked Lord Grabiner QC to undertake last November. 

_ord Grabiner considered that at present we concentrate too much on prosecuting the largest 
rauds to the exclusion of smaller, but still serious, tax frauds. To address this point fifty extra 
taff will be drafted into Special Compliance Office (SCO) to join existing criminal investigators 
here. As at present, local office staff will not carry out criminal investigations. 


fhe Grabiner report made some further recommendations— 


That there should be more joint investigations involving the Benefits Agency, HM Customs 
& Excise and the Revenue. He singled out as a particular target, so called “collusive 
employers”. That is employers who evade the tax,due under PAYE and national insurance 
contributions (and sometimes VAT), by paying their work-force wholly or partly in unre- 
corded cash; at the same time employees are encouraged to claim income-related benefits 
(and tax credits) on the strength of their understated earnings. 

That there should be a confidential helpline for advice on putting tax and benefits affairs in 
order. This can be reached on 0845 608 6000. 


-EATURES OF NEW OFFENCE 


The new offence:is to be “knowingly concerned in the fraudulent evasion of income tax”. The 
letail of the new offence reflects its genesis in the Grabiner review. in several respects— 
It applies only to the fraudulent evasion of income tax; that was the particular area of tax 
fraud on which the review concentrated. 
It can be tried either summarily or before a jury. That is a feature of similarly worded 
offences concerned with VAT and NIC fraud and of the general law offences the Benefits 
: Agency uses in: serious cases, Lord Grabiner considered the absence of a suitable “either 
way” offence as a hindrance to the change in our approach he recommended. It will not be 
_. for the Revenue to decide on the mode of trial. 
- It applies to offences committed. from the beginning of 2001; participants in the informal 
+ economy are therefore given the pppeciunity to regwlanise their affairs under current law and 
oPT@ctiCes die corms ind , 


SONDUCT AMOUNTING TO THE NEW OFFENCE 


n general and subject to the point about Scots law below, the new offence does not criminalise 
onduct which is not already an offence under current law. Case-law suggests that the ambit of 
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the new offence is similar to that of the existing common law offence in England and Wales of 
cheating the public revenue, an offence used for the prosecution of many existing income tax 
frauds. (But, as Lord Grabiner noted, “cheat” cannot be tried summarily, unlike other offences 
which often go hand in hand with tax and contribution frauds.) 


DISHONESTY 


Dishonesty is a necessary feature of conduct which can amount to an offence under a number of 

provisions relevant to fraud in the widest sense. But dishonesty is the very essence of “cheat” and 

will be for the new offence. The criminal courts have never sought to define as such the conduct 

which counts as dishonest but they have provided guidance which is likely to apply in this 

context (the leading case is Ghosh, [1982] QB 1053). Conduct is dishonest if— 

—_ by the ordinary standards of reasonable and honest people it is dishonest; and 

— the person whose conduct is under consideration must have realised that the conduct was 
dishonest by those standards. 

A positive act of deception (such as completing a tax return known to be false) is not a necessary 

element either of “cheat” or of the new offence. Deliberately refraining from notifying 

chargeability to tax or from submitting tax returns, in circumstances where the person concerned 

must have known tax should be paid, may well in itself amount to dishonest conduct and 

therefore to either offence. 


The new offence, unlike “cheat”, applies to offences committed in Scotland as well as elsewhere 
in the UK. Under current Scottish law, however, there is no precise equivalent of “cheat”. The 
nearest, the Scottish common law offence of “fraud”, requires some positive act of deception. 
So the new offence does entail an extension in the conduct which counts as criminal north of the 
border. 


“KNOWINGLY CONCERNED?” IN AN INCOME TAX FRAUD 


During the debate in the Finance Bill Standing Committee, the Paymaster General was asked in 
what circumstances a customer of a business could become “knowingly concerned” in a fraud by 
that business. She explained that the test was one requiring both knowledge (rather than mere 
suspicion) of an offence and also actual involvement in it. Simply paying for services in cash was 
unlikely to satisfy this test. 


THE BORDERLINE BETWEEN AVOIDANCE AND EVASION 


In the same debate at least one Member raised the subject of the impact of the new offence or 
tax advisers, especially those involved in advising on arrangements which could be characterisec 
as tax avoidance. We do not consider that the new offence has led to any change in the law in this 
area. 


Where a scheme labelled as “avoidance” by its participants and their advisers admittedly fails 
the key issue as a matter of criminal law would be whether they have been dishonest in the 
unsuccessful effort to reduce the relevant tax liability. It would be for the courts to decide as < 
question of fact whether that is the case. 


Concern has been expressed in some quarters that as a result the decision will not normally be 
taken by those with professional experience of tax matters and, given the highly technical nature 
of much tax law, that state of affairs may lead to injustice. That is an issue well beyond the scope 
of this article, but it may be helpful to remember that possible dishonesty becomes < 
consideration in this context only in certain circumstances. That is where there is some 
Suggestion that the participants in an avoidance scheme are not merely relying on the intrinsic 
technical soundness of the arrangements actually put in place to reduce the liability, but also or 
concealment of the true facts from the inspector. If so, then, if the scheme fails, it is perfectly 
possible that the criminal courts may find there has been an offence. But, conversely, where there 
1s no trace of any concealment of the true facts of arrangements for which there is a respectabl. 
technical case, it is hard to imagine how a criminal offence can have been committed. 
Commentary—Simon’s Taxes A6.1105. ne a 


7] 


October 2000. Tax Bulletin, Issue 49. Say ss ema 


eo ee: 


Finance Act 2000—s 97 and Sch 27, Modernisation of group relief 


The changes to the group relief rules in this year’s Finance Act allow groups and consortia to be 
established for group relief purposes through companies resident anywhere in the world. Grouy 
relief has also been extended to UK branches of non-resident companies, and the rules for the 
surrender of losses attributable to overseas branches of UK-resident companies have’ beer 
brought into line. ees | 
The new rules apply for accounting periods ending on or after 1 April 2000. “But period: 
straddling 1 April will be apportioned so that the changes take effect only. in respect.of losse: 
arising from that date. . ybesile ton Bic oifi@apbno: 
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Companies and their advisers may find it helpful, in submitting claims for group relief, to have 
some guidance on the operation of the new ss 403D and 403E of TA 1988, which contain the 
rules for branch losses. The following summary outlines the basic principles of these new rules 
and gives examples of how they will apply in practice. 

These examples represent the Revenue’s current understanding of the law in the various 
countries mentioned but should not be taken as definitive statements on the foreign law. It was 
not possible in the time available to check each statement with the relevant overseas fiscal 
authorities. 


SECTION 403D—LOSSES OF UK BRANCHES OF 
NON-RESIDENT COMPANIES 


New s 403D of TA 1988 allows for the surrender of losses of UK branches, but not where that 
loss is deductible or allowable, in any period, against non-UK profits (ie profits outside the 
scope of UK corporation tax) of that or another person for the purposes of any foreign tax. The 
purpose of the rule is to prevent relief being obtained twice—once for UK tax and once for 
overseas tax. 


Companies in territories which operate a credit system in relation to UK branch income and 
which allow UK branch losses to reduce the total profits taxable will generally not be able to 
surrender losses. This will still apply where the overseas company also makes a loss on its 
domestic activities as long as the total loss is, as in the UK system, available to carry forward 
against future profits. Only where it is clear at the time of the claim that the loss can never be 
used (eg because the company is in liquidation and any possibility of an overseas form of group 
relief has been ruled out), will the UK branch loss be available for surrender. It is not sufficient 
that relief available overseas is not in fact claimed. 


Countries which operate a credit system for UK branch profits and which allow UK branch 
losses to reduce non UK profits include Finland, Denmark, Norway, Sweden, Spain, Italy, 
Austria, USA, Ireland, Canada (other than for companies carrying on life assurance business, 
where an exemption system operates) and New Zealand. (Some of these countries may apply an 
exemption system to profits or losses arising through branches in territories other than the UK 
depending on the terms of the treaty between the two countries.) 


Group relief is available where the company is resident in an exemption territory, but only where 
the loss arising in the permanent establishment cannot be set against other profits (whether or 
not it is recouped at a later date). 


In France a loss in a UK permanent establishment cannot be relieved against French taxable 
profits unless (a) the company has elected to join one of the consolidation systems and calculates 
its tax base by including the results of foreign operations or (b) the company benefits from the 
special provision for overseas investment, whereby a provision equal to the first four years of 
branch tax losses is relievable against the company’s other profits. Where neither of the above 
applies group relief is available. 

Although the Netherlands operates an exemption system, losses of overseas permanent establish- 
ments are nevertheless available for set-off against domestic income of the company after being 
set first against non-taxable foreign source income. If the loss in the UK branch is entirely set 
against such non-taxable income in the Netherlands, group relief will be available in the UK. 
However, if the loss in the UK branch is available against domestic income (ie it exceeds profits 
in other foreign branches) group relief is not due. 

While Switzerland does not tax foreign profits it allows branch losses against domestic profits. 
Under both the Dutch and Swiss systems the tax relieved may eventually be recouped when the 
branch becomes profitable, but that will not make the losses available for UK group relief. In 
Switzerland a company can claim a lower rate on domestic income in lieu of deducting branch 
losses. A company that has elected to be taxed under that particular system can surrender the 
losses of its UK branch as group relief. 

Although profits arising through a UK permanent establishment of a German company are 
exempt from German tax, any losses arising are deductible from the company’s profits (as long 
as the branch is engaged exclusively in the active conduct of a business). Any loss which is 
relievable in this way is not available for UK group relief. The fact that the losses must be 
recouped when the permanent establishment subsequently realises profits does not affect the 
position. 

Under Australian law losses in UK permanent establishments are not relievable against other 
income, so UK group relief is available. 

Luxembourg neither taxes UK branch profits nor allows losses. Belgium does not tax UK branch 
profits but allows losses against taxable income after they have been set first against other 
non-taxable foreign income. Group relief will therefore be available for Luxembourg companies, 
but for Belgian companies it will only be available where no part of the loss is, or ever can be, set 
against taxable sources of income in Belgium. 

Under US law a company is taxed on its world-wide income and cannot therefore make a UK 
group relief claim on branch losses. Where, however, a US group has elected to make a 
consolidated return, a branch loss cannot be consolidated into the return if the company is 
permitted to use those losses elsewhere. The effect of the tie-breaker at s 403D(6) is that, where 
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deductibility of a loss overseas depends on whether the loss is deductible in-the-UK, the loss is 
treated as deductible overseas. So the loss is not available for surrender as group relief. This:i1s in 
line with the internationally recognised principle that the country of residence has primary 
responsibility for relieving losses. ont % 


SECTION 4083E—OVERSEAS BRANCHES OF UK-RESIDENT COMPANIES 


New s 403E of TA 1988 acts as a mirror provision to s 403D. A UK-resident company trading 
through an overseas branch cannot claim group relief on that part of the loss that arises in the 
branch if it is deductible or otherwise allowable against the non-UK profits of another person. 
We are aware of only a few countries which do allow relief for the losses of the branch of a 
non-resident company against the profits of resident companies. A 

In applying s 403E, the question of whether the losses will be relievable overseas will be decided 
without hypothesising entities and structures which do not exist at the time of the claim. So, for 
example, where an overseas country allows the losses of a branch to be carried forward when the 
branch is incorporated, that will not prevent the losses from being surrendered as group relief if 
the branch has not in fact been incorporated. 


Ireland allows a relief similar to UK group relief for branches of non-resident companies, and as 
in the UK that relief cannot be carried forward. So where there are group members resident in 
Ireland which have profits for the year in which a claim can be made, the branch loss will not be 
available for surrender in the UK. 


Where a French group has elected to be taxed under a consolidation system which allows losses 
in French branches of UK subsidiaries to be offset against group profits (of that period or a 
later one), that part of the UK company’s loss that arises in France must be excluded from the 
UK group relief claim. 

Where a German Organschaft includes the German branch of a UK company, no UK group 
relief will be available for any loss attributable to the branch. 


UK group relief will also be restricted where a UK company is a member of a loss-making 
partnership trading in a territory where that partnership is treated as a corporate body (fo1 
example, an Australian or US limited partnership) and within local group relief provisions. 


Commentary—Simon’'s Taxes D2.217. 
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Limited Liability Partnerships 


This article sets out the Revenue’s views on how the members of a Limited Liability Partnershig 
(“LLP”), regulated by the Limited Liability Partnership Act 2000 (“the LLP Act”); which carries 
on a trade or profession, will be taxed. ; 
In this article the following expressions are used— aixost 

“Ordinary Partnership” means a partnership within the meaning of the Partnership Act 1890. 
“Limited Partnership” means a partnership regulated by the Limited Partnership Act 1907. 
“Old Partnership” includes both an “ordinary.” and a “limited partnership”. 


During the passage of the LLP Act, Ministers announced that the tax, treatment would be 
reviewed for those LLPs used for businesses for which the LLP structure was not originally 
intended. Legislation would be brought forward in the Finance Bill 2001, after appropriate 
consultation. This review was prompted by concerns that some businesses, particularly invest: 
ment businesses, could be motivated to adopt LLP structure for tax reasons rather than tc 
obtain limited liability. Further details of the tax.treatment.of LLPs were announced by th« 
Chancellor in his Pre Budget Report (PBR) on 8 November 2000, Details and an invitation te 
comment were given in the PBR Press Release—Inland Revenue 5. An announcement will bs 
made in due course of the further changes to the tax treatment of LLPs (if any) which are 
required because of points raised during this consultation. at nd 


GENERAL 3 0 ee 


LLPs are in law regarded as “bodies corporate” and will be subject to aspects of company law 
But for tax they will generally be treated as “partnerships”. Ais mentioned. above. this guidancé 
covers LLPs carrying on a trade or profession. It does not cover the detailed tax treatment o! 
investment businesses for which the LLP structure was not originally intended... «| 
Section 10 of the LLP Act ensures that where an LLP carries‘ona “business with a view o! 
profit” the members will be treated for the purposes of income tax, corporation tax and capita: 
gains tax as if they were partners carrying.on business in partnership...) me cele 

That is to say the LLP will be regarded as transparent for tax purposes and each member will be 
assessed to tax on their share of the LLPs income or gains. For members liable to! income tax 
their share of the partnership’s profits to be charged to tax will be calculated in accordance with 
the rules set out in TA 1988.5 111 and for those members liable to corporation tax in-accotdanes 
with the rules set out in TA 1988+ 114. 23Ite oT .s1orwoels eseeol sort saw oF baitinnsg 
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This article deals with the UK tax treatment of LLPs formed under the LLP Act (ie UK LLPs 
as opposed to overseas LLPs). It would be for the tax authorities of other countries to decide 
how to tax UK LLPs under their own tax codes. 


COMPUTATION OF TAXABLE PROFITS OF PROFESSIONAL BUSINESSES 

In Tax Bulletin, Issue 38 (December 1998, page 606) the Revenue set out guidance on what is 
meant by “true and fair view” for the purposes of calculating the taxable profits of a 
professional business. 

It is confirmed that those rules will apply equally to the computation of the Case II Schedule D 
profit of a LLP which carries on a professional business for the purposes of calculating the 
Income Tax liability of the members of the LLP. 


CAPITAL ALLOWANCES 
) Where a LLP succeeds to a business previously carried on by an old partnership this will not of 
itself give rise to a balancing event for the purposes of the Capital Allowance provisions. 


INTEREST RELIEF 

Members of a LLP, who are individuals, will be entitled to claim interest relief on the loans they 
obtain in order to defray money applied in the circumstances set out in TA 1988s 362(1); 
provided that they otherwise meet the conditions of the relief. 

ESC A43 covers interest for investments in partnerships. Where an ordinary partnership 
converts to 'a LLP, the existing terms of the extra-statutery concession are not appropriate, to 
preserve existing relief. To rectify this we are currently considering what changes should be made 
to the text. (A 1907 limited partner would not have been entitled to such relief in the first place, 
so it would be inappropriate to extend ESC A43 to those circumstances.) 

) 


LOSS RELIEF 
a. Unlike Section 117 TA 1988, the undrawn profits of a member of a LLP cannot normally be 
added to their subscribed capital in order to calculate the limit of their entitlement to sideways 
‘loss relief. This is because, subject to any agreement between them, a member's undrawn profits 
will normally be regarded as a debt of the LLP. This. means that the member ranks, for that sum, 
alongside the other creditors in the event of liquidation. If however the terms of the agreement 
between the members specifically provide that the undrawn profit stands as part of a member’s 
capital contribution and that agreement is unconditional then that amount can be taken into 
account in calculating the limit. 

b. The following is an example of how the provisions of ss 118C-D will apply: 


Mr A becomes a member of a LLP on 6 April 2003. He introduces capital of £10,000 into 
the partnership. The LLP carries on a trade. During the year ended 5 April 2006 he makes 
a further capital contribution of £6,000, 

His share of the LLP’s Case I loss is as follows and he claims relief under Section 380 TA 
1988 for those losses against his other income. 


Ye 5 April 2004 £6,000 
Ye 5 April 2005 £6,000 
Ye 5 April 2006 £3,000 


| Mr A is entitled to Section 380 relief as follows: 
~ 2003/2004 £6,000 (unrelieved capital contribution £4,000) 
2004/2005 £4,000(1) (unrelieved loss £2,000) 
2005/2006 £5,000(2) (unrelieved capital contribution £1,000) 
_ 1) sideways loss relief is restricted to the unrelieved capital contribution brought forward of 
£4,000. The balance of the loss of £2,000 (£6,000-—£4,000) is carried forward, 
2) sideways loss relief of £5,000 available ie loss of year £3000 + unrelieved loss brought 
forward £2,000, Unrelieved capital contribution carried forward is £1,000 ie total 
contributions £16,000 less total sideways loss relief given £15,000) 


Where a member.of a LLP makes a capital contribution to a partnership in order to meet a 
liability for negligence for which they are personally responsible then that amount will be taken 
into account in determining the amount of their capital contribution to the partnership for the 
purposes of Section TA 118ZC. Provided that the conditions for relief are otherwise met then 
that partner will be entitled to relief up to a maximum of the amount of that additional 


contribution either under the normal sideways loss relief provisions, or under TA s LOYA if 


he/she has left the partnership, or the partnership has ceased business. 

¢) The provisions in ss 118C-D TA 1988 (restriction of sideways loss relief to members of a 
LLP) do not apply to a LLP which carries on a profession; only to one which carries on a trade. 
Provided that the conditions for relief are otherwise met; a member of a LLP, which carries on a 
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profession rather than a trade, will be entitled to loss relief, either under the normal sideways loss 
relief provisions, or under TA 1988s 109, if he/she has left the partnership, or the partnership 
has ceased business. 


OVERLAP RELIEF 


Where a partnership carries on a trade or profession each partner is deemed to carry on a 
personal trade or profession. The basis period rules are applied to that deemed trade or 
profession and any overlap profit is personal to each partner. 


If, on conversion, a LLP succeeds to the business previously carried by an old partnership then 
a partner’s personal trade or profession will be regarded as continuing. He/she will be entitled to 
a deduction for overlap relief at the time they finally retire from the LLP (or perhaps earlier if 
the LLP changes its accounting date). 


DEMERGERS 


Where a LLP takes over only part of the old partnership’s trade, such an event constitutes a 
“demerger” to which Statement of Practice 9/86 applies. Unless it can be shown that on the 
demerger the part of the business carried on by the LLP is recognisably “the business” 
previously carried on by the old partnership then the cessation provisions will apply. In that 
event each member of the old partnership will be entitled to their personal overlap relief. Equally 
the commencement provisions will apply to all the members of the LLP. 


But if it can be shown that the LLP does carry on “the business” previously carried on by the old 
partnership then, as it will have succeeded to the old partnership’s business, the cessation 
provisions will not be applied to the old partnership and any overlap relief will be carried 
forward. Equally the commencement provisions will not be applied to the members of the LLP. 
But the old partnership will be assumed to have commenced a new business in relation to the 
part of the trade it retains. 


Whether or not the business carried on by the LLP is recognisably “the business” previously 
carried on by the old partnership is a question of fact. 


CASH BASIS — CATCHING UP CHARGE 


Again if on conversion the LLP succeeds to the business previously carried on by an old 
partnership then the spreading rules for the catching up charge will continue to apply as if the 
conversion had not occurred. 


CESSATION 


Where a LLP succeeds to a business previously carried on by an old partnership this will not of 
itself involve the cessation of the old partnership’s trade or profession. 


TAX RETURNS 


Where an old partnership incorporates as a LLP during an accounting period then if the 
partners so wish a single partnership return need only be made for the one tax year. They may 
do this even if the partnership changes its accounting date. Single PAYE returns may also be 
made for the tax year in which an old partnership incorporates as a LLP. . 


UK BRANCHES OF OVERSEAS LLP’S 


The tax treatment of a UK branch of an overseas Limited Liability Partnership, and the 
members of such an LLP, will depend on how the foreign entity is regarded for the purposes of 
the UK taxation provisions. Where the foreign LLP is regarded as a “body corporate” for the 
purposes of the UK Taxes Acts the profits of the UK branch will be chargeable to corporation 
tax. On the other hand if it is regarded as a partnership then members will be separately liable to 
tax on their share of the branch’s profits under the existing legislation for partnerships rather 
than under the LLP Act. The latter act only applies to UK registered’ LLPs. le 


DOUBLE TAXATION RELIEF 


Where an overseas tax authority regards a foreign branch of a UK LLP as a “body corporate” 
the UK members will be entitled to claim Tax Credit Relief in respect of their proportionate 
share of the foreign tax paid on the overseas branch’s profits. pe Negtt itn. en 


DIVIDENDS & edo ie 

A UK LLP is not itself “liable to tax” in the UK as the LLP tax provisions identify other 
persons (ie the members) as the persons who are to be taxed. Accordingly for the purposes of 
the Double Taxation Agreements (DTA) the LLP it is not regarded as being resident in the UK 
and cannot itself therefore claim relief from foreign taxes under such Agreements. As is now the 
case with ordinary and limited partnerships the members must make the claim. 9) you) 
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Assuming they are UK residents in accordance with the provisions of the relevant DTA the 
members of an LLP will be entitled to relief for any withholding tax on overseas dividends. 


Normally a DTA provides for withholding tax of a maximum of 15% to be deducted and relief 
for that tax will be given. Where a partner is an individual then no relief will be due in respect of 


the taxes paid (the underlying taxes) on the profits out of which the dividend is paid. 

In the very narrow circumstances where the LLP is not treated as transparent, but instead as a 
body corporate for tax purposes (such as when the LLP is in liquidation or being wound up in 
circumstances where transparency cannot be retained in the manner explained below under 


“Capital Gains—Liquidation /Winding Up”), we can confirm the LLP could itself claim relief 


for foreign taxes, including if appropriate underlying tax. 


PARTNERSHIP ANNUITIES 

Where an obligation to pay an annuity is transferred from the old partnership to the LLP then 
the members of the LLP will be entitled to higher rate income tax relief for their share of the 
ongoing payments; and incoming LLP members who assume part of that obligation will also be 
entitled to such relief for their share. 

If an obligation to pay an annuity is not transferred to the LLP and the members of the old 
partnership continue to pay it they will be entitled to higher rate income tax relief for their share 
of those payments until such time as they cease to be a member of the LLP or until the business 
originally carried on by the old partnership ceases, whichever is the earlier. 


CAPITAL GAINS 


Partners capital interests 

So long as the LLP carries on a trade or profession with a view to profit a partner's capital 
interest as a member of a LLP will not be regarded as a chargeable asset in its own right. In these 
circumstances the members of the LLP will be directly taxable on their share of the chargeable 
gains arising on the disposal of the LLP’s assets and there will be no concurrent charge on a 
non-transparent basis. 


Temporary cessation of trading 

The transparency of a LLP, for capital gains purposes, is not disturbed by reason of temporary 
periods of time during which no trade or profession is carried on by it, For example, if the LLP 
ceases to carry on one business and disposes of its assets in order to realise funds to commence 
another business then those asset disposals, and any gains or losses arising in consequence, will 
be treated as those of the members. 


Transfer of a business to a LLP 
Where a business, previously carried on by an old partnership, is transferred to a LLP then, for 
the purposes of the Capital Gains legislation, this will not of itself constitute a disposal by the 


partners in their interests in the old partnership’s assets. This applies equally to the members of 


partnerships in Scotland as it does to those in England and Wales. 
Furthermore such a transfer will not affect 

a) the availability of indexation allowance, 

b) the ownership period for retirement relief. 

c) the holding period for taper relief. 


Application of Statement of Practice D12 

The rules set out in Statement of Practice D12 apply equally to the members of a LLP as they 
do to members of an old partnership, When D12 is next updated it will be amended to 
incorporate this confirmation, 


LIQUIDATION/WINDING UP 


Liquidations 

Where a LLP ceases to carry on a trade or profession then it will no longer be regarded as a 
“partnership” for the purposes of the taxation provisions and will instead be regarded as a 
“body corporate”, The LLP will thus cease to be transparent (Section 59A(2) TOGA). 

Where a LLP goes into liquidation, chargeable gains on the disposal of the LLP’s assets by the 
liquidator will be computed by reference to the date on which they were first acquired by the 
LLP and their cost at that date, In the liquidation period, the LLP's capital gains will be treated 
in precisely the same way for tax purposes as those for any other body corporate (Section 8(6) 
TCGA),. » 

LLP members will be taxed on any gain (or given relief for any loss) that arises on the disposal 
of their capital interests in the LLP. The base cost of a partner's capital interest is not equal to 
the market value of that interest at the time when transparency is lost. The allowable acquisition 
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cost of each partner’s interest will be determined according to the historical capital contribu- 
tions made as if the LLP had never been transparent. This treatment does not affect preliquida- 
tion asset disposals, which remain undisturbed. 


Informal winding up ; 


Where the members of a LLP proceed to wind up its affairs in an orderly, way,,without the 

formal appointment of a liquidator, by settling outstanding liabilities and realising the assets 

following or in the course of a cessation of commercial activity, then it will be accepted that the 

transparency of the LLP will be preserved during the period in which the assets are being 

disposed of provided the conditions set out below are met. 

Those conditions are— 

— that the LLP is not being wound up for reasons connected in whole, or in part with the 
avoidance of tax, and 

= that, following the termination of the LLP’s business, the period of winding up is not unduly 
protracted taking account of the LLP’s assets and liabilities. 

If these conditions are not met, then the transparency of the LLP may be regarded as coming to 

an end before the informal winding up process has been completed. It is also emphasised that, 

whatever the circumstances, transparency cannot continue beyond any date on: which a 

liquidator is formally appointed (whether or not that liquidator is charged for a period with 

completing any outstanding business transactions). ; 


CGT roll-over relief 


Where, as a result of claiming business asset roll-over relief (Sections 152-154 TCGA 1992) a 
LLP member postpones a chargeable gain through their acquisition of a share in a LLP asset, 
there is the potential for that gain to fall out of charge in the future by reason of the LLP 
ceasing to be transparent. This could occur, for example, where the LLP asset remains unsold 
when the LLP goes into liquidation and vests in the liquidator (who will compute the gain 
arising on the disposal of the asset in the course of liquidation without regard to past roll-over 
relief claims by any LLP member). Accordingly, there is a tax liability on the member, at the 
point in time when the LLP ceases to be transparent, which is based'on an amountequal to the 
postponed gain or gains which have not then come back into charge (Section 156A ‘TCGA 
1992). a which accrue to a member in consequence of this special provision do not attract 
taper relief. “ade? 


Annuities 


Provided that the rights remain substantially the same then— 


— the transfer of a partner’s annuity rights and/or 
— the transfer of annuity obligations to former members 


from an ordinary partnership to a LLP will not be regarded as .a chargeable disposal. 


Similarly where an annuitant agrees to the substitution of the LLP for the predecessor 
partnership as the payer of the annuity, and the terms otherwise remain substantially the same, 
then the annuitant will not be regarded as making a chargeable disposal, 


INHERITANCE TAX 


Business property relief and agricultural property relief 


Where an old partnership incorporates as a LLP a partner’s period of ownership for both reliefs 
will not be regarded as being interrupted. Y Ade 


Lort cry\* wl 
> 


Deemed transfers by close companies 


Because Section 267A(d) IHTA 1984, inserted by Section 11 of the LLP Act, deems transfers of 
value to be made by the members of the LLP and not by the LLP itself, liability under 
Section 94 IHTA 1984 cannot arise even if the LLP might otherwise be a close company. 


Availability of reliefs 


The normal reliefs and exemptions available to partners in an old partnership will equally be 
available to members of a LLP. In particular Section 10 IHTA 1984, which -provides, an 
exemption for dispositions not intended to confer gratuitous benefit, will apply. os 


STAMP DUTY oo} 820 at Tila SL SAT bn IBRHS 


on 2302 H 


Transfer of property to.a LLP meee rd betugeroo od fiw sotebiopil 
Section 12 of the LLP Act requires that for the stamp duty exemption to apply the proportions 
of property conveyed or transferred into a LLP must either be unchanged “before” and “after” 
the transfer, or the proportions must not have been changed for tax avoidance reasons, Strictly 
under property law the partners’ interest in the LLP will replace their interests im the old 


partnership’s assets. In determining whether the stamp duty exemption applies the Revenue will 
not, however take this point. Tee. soc che he sulevy toveeaned 
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The Revenue will accept that any property transferred to the LLP within one year of its 
incorporation will qualify for relief from stamp duty under Section 12 of the LLP Act, provided 
that the conditions for that relief are met. 

Section 12(2) of the LLP Act prevents stamp duty exemption being available if property is 
transferred at the time of the LLP’s incorporation and also there are retirements of former 
partners and/or admission of new partners to the LLP. 

Provided that all the other conditions for the exemption are met the Revenue accepts that this 
charge can be averted by arranging matters so that the change of partners takes place the instant 
before or after incorporation. To confirm that matters were organised in this way the Stamp 
Office will need to see all associated documents effecting any change in the membership of the 
old partnership and of the LLP prior to and/or after incorporation, as well as evidence that any 
stamp duty appropriate to those documents has been paid. It may be necessary to call for further 
information once these documents have been reviewed. 

Transfers of interests in a LLP 

An interest in a LLP is not a chargeable security for Stamp Duty purposes. So if stamp duty is 
due on the transfer of such an interest it will be payable at the 1%, 3% or 4% rate, as appropriate, 
rather than the 0.5% rate applicable to shares. This is in line with the intention behind the LLP 
Act that the treatment of LLPs should be the same as for partnerships. Since the sale of an 
interest in any other type of partnership bears duty at the property rates, the sale of an interest 
in a LLP will be charged in the same way. 

General 

As with all transactions potentially liable to stamp duty, the Technical Services Unit Manager at 
any Stamp Office will be happy to assist customers in connection with any enquiries regarding 
the operation of the stamp duty relief in the Act. 


NATIONAL INSURANCE CONTRIBUTIONS 


The National Insurance Contributions (NICs) position of members of a LLP is the same as that 
of partners in an ordinary partnership. Thus the members of a LLP will be liable to Class 2, 
Class 3 and Class 4 NICs as appropriate. 


February 2001. Tax Bulletin Issue 51 


Providing services through an_ intermediary—IR35—what_ hap- 
pens next? 


The IR35 legislation has been in force since 6 April 2000, Although much of the public interest 
has related to workers in the IT and engineering industries, it could affect people in any industry 
who use a limited company or partnership to provide their services to others. 

Advisers with clients who may be affected will need to take action before the end of the tax year. 
This article explains who is affected and what you need to consider before 5 April. 

This article is not intended to provide a detailed analysis of the legislation, which is contained in 
Schedule 12 Finance Act 2000 and the Social Security Contributions (Intermediaries) Regula- 
tions 2000. Copies of this legislation and all of the other documents and publications referred to 
in. this article can be accessed through the Inland Revenue’s web site at 
www.inlandrevenue. gov.uk/ir35, 


WHO DOES IR35 AFFECT? 

There is a common misconception that IR35 only applies to people working in the IT sector. 

This is not correct. The legislation is not targeted at any particular occupation or business sector, 

[t can apply in any business sector where 

+ an individual (known as a worker) provides services to another person (known as the client); 

- under arrangements involving an intermediary (such as a company or a partnership); 

- in circumstances such that if the contract had been made directly then the worker would 
have been an employee of the client. 

Anyone who structures their working arrangements in this way could be affected by the 

egislation. Examples of occupations where people work through service companies run right 

across the board, including medical staff, chief executives of large ple’s, legal and accountancy 

staff, construction industry workers, clerical workers, press officers, night club bouncers and 

many others. 

Advisers need to be aware that IR35 can apply to anyone working through an intermediary, 

regardless of occupation. If they are giving advice to those working in this way they need to 

Jecide whether their clients are affected by the legislation and find out what action they need to 

ake over the coming months. re , ' 

Phe intermediary is normally a limited company, commonly referred to as a service company. 

However, a partnership could also be an intermediary. The vast majority of intermediaries are 
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companies so this article is aimed principally at how the legislation applies to companies. There 
are, however, some differences in the treatment of partnerships and further guidance on these 
aspects can be found in the Inland Revenue’s Employment Status Manual at ESM3000 onwards. 


HOW DO | KNOW IF THE LEGISLATION APPLIES IN A PARTICULAR CASE? 


We have already produced a lot of information to help people decide whether the legislation 
applies in a particular case. These include— 


Leaflet IR175 ‘supplying services through a limited company or partnership’. 
— aseries of Frequently Asked Questions. 
— Tax bulletin No 47 issued in July 2000 [reproduced above]. 


The Inland Revenue has also undertaken to give opinions on whether a particular contract 
would have been considered to be employment or self-employment. Where someone is in doubt 
about whether an engagement would have been employment or self- employment, then he or she 
may ask us for an opinion. Our opinion will be based upon the existing case law tests for 
determining employment status. An opinion will only be given on contracts that are in force and 
not on draft agreements. 


The opinion is given in accordance with the Revenue’s overall commitment under Code of 
Practice 10. It does not of itself create a decision subject to appeal. Taxpayers are entitled to rely 
on our opinion in completing tax returns (including the intermediary’s P35 and related 
documentation) provided that the information given to enable us to reach that opinion is 
complete and correctly reflects the true relationship. They are also at liberty to adopt their own 
alternative view in completing those returns and, if we cannot reach agreement, can ask us for a 
formal NICs decision against which there is a right of appeal to the General or Special 
Commissioners. 

The Inland Revenue will take account of the circumstances in which the services are provided, 
including all of the contracts forming part of the overall arrangements in order to decide 
whether the relationship between the worker and the client would have been one of employment, 
if there had been no intermediary. This will include any contracts between the client and an 
agency and between the agency and a worker’s service company. 


PROCEDURE FOR OBTAINING AN OPINION 


If you want the Inland Revenue to give an opinion then we. will need to establish the facts 
relating to the engagement and will need to see copies of any contracts involved in the 
relationship. You should send us copies of these contracts when asking for an opinion together 
with any other information that you consider might be relevant. 


You should send the contracts to: 
IR35, Penhaligon House Trinity Street, St Austell Cornwall, PL25 SBA, Fax—0845—302-3535 


You should also provide the worker’s National Insurance number, the, company’s Inland 
Revenue reference number and the company’s postcode. Workers in the TV and Radio field 
should put ‘TV’ instead of the postcode. Workers in the film industry should replace postcode 
with ‘FILM’. 
We will often not be able to give you an opinion based solely on the contracts and may have to 
ask you for further information about the working relationship. This may mean that we will have 
to speak to the worker and to someone representing the client. Therefore, when submitting any 
contract for consideration please let us have details of someone who can speak on behalf of the 
client, whom we can contact and also details of how we can speak to the worker. 
It would also help us to provide an opinion as quickly as possible if you enclose any othe 
information relevant to the particular engagement when submitting the contract. This might 
include, but not be limited to: hare 

details of how the engagement was obtained and the recruitment procedure together with a 
copy of any adverts for the work in question; 


— a description of the nature of the services to be performed together with any job or work 
specifications for the contract; 


copies of any tenders made by the intermediary; oe eITt) 

— details of any additional contractual terms not included within the written contracts 
whether oral, written or implied; tH je orlw_on 

~ details of how and who allocates the work and the role the worker plays in the client’s 
organisation ie does he/she work alone or as part of a team. oni bist 

Further guidance on the Revenue’s views on employment status and the intermediaries legis: 

lation can be found in the February 2000 Tax Bulletin and in the Employment Status Manual. 


> DOD 


titzifo7g -a 


WHAT HAPPENS WHEN THE LEGISLATION APPLIES? (asi (ss 

When the legislation applies, then tax and NICs must be paid on a minimum amount of salary 
This may be either in the form of actual payments during the year or as a notional payment 
deemed to have been paid to the worker by the intermediary. This deemed payment is usually 


) 
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treated as made on the last day of the tax year, although it is accelerated in certain situations, 
such as when an individual leaves the service company, see Specific points at the end of this 
article. 


In broad terms the effect of the IR35 rules is as follows— 


- ae client — is not affected and continues to make gross payments to the service company as 

efore; 

— the service company — is treated as making a payment to the worker which is taxable under 
Schedule E and subject to Class | NICs. For NICs purposes, the service company is treated 
as the secondary contributor. The company’s corporation tax position is not affected other 
than that it will obtain a deduction for the deemed payment and associated secondary NICs; 

— the worker — is treated as receiving a payment chargeable to income tax under Schedule E 
(with a credit for tax deducted under PAYE) and subject to PAYE and to Class 1 NICs from 
the service company. For NICs purposes, the worker is treated as an employed earner of the 
service company. 


Example 


Mr Adams is a draughtsman. He negotiates a contract with Client plc. Under this contract, 
which will last for 12 months starting on | May 2000, he is engaged on terms and conditions 
that would make him an employee of Client ple if taken on directly. However, the agreement 
for the supply of Mr Adams’ services is made between Client ple and Mr Adams’ company, 
Adams Services Ltd, in which he owns all of the shares. There is no contract between 
Mr Adams and Client ple. 


All of the income from the contract with Client ple will be covered by the intermediaries 

legislation. 

— Mr Adams (the worker) is under an obligation to personally perform services for the 
purposes of a business carried on by another person, Client ple (the client); 

— the services are provided not under a contract directly between the client and the worker 
but under arrangements involving a third party, Adams Services Ltd (the intermediary); 

— if the services had been provided under a contract directly between Mr Adams and 
Client plc, he would be regarded as an employee of the client for tax and NICs purposes; 

— the work done under the contract starts on or after 6th April 2000. 

In addition: 

— Mr Adams owns shares in the intermediary and is entitled to receive dividends from the 
company. He therefore has rights entitling him to receive a payment from the intermediary 
that is not chargeable to tax under Schedule E. 

— Mr Adams owns all of the shares in the intermediary. He therefore has a material interest 
in the intermediary and thus the conditions of liability where the intermediary is a 
company are satisfied. 


Therefore a deemed Schedule E payment will be treated as paid. 


WHAT DO ADVISERS HAVE TO DO BEFORE THE END OF THE TAX YEAR? 


The first step will be to work out which, if any, of the engagements undertaken by the service 
company will be caught by the IR35 rules. Assuming some are caught, there will only be a 
deemed payment if a minimum amount of salary and secondary NICs has not been paid. If you 
want to avoid having a deemed payment, you therefore need to work out how much salary needs 
to be paid. This means you need to know what the income for the tax year is likely to be and 
what the allowable deductions are. Note that these are both on a cash, and not an accruals, basis. 
Also, a deduction will only be given for the amount of salary actually paid during the tax year, 
so your client needs to make arrangements for this before it is too late, if he wishes to avoid 
having to pay tax and NICs on a deemed payment. 


ACTION TO TAKE BEFORE THE END OF THE TAX YEAR 


If you have any clients whom you think could be affected you need to: 


— decide whether the client is affected by the legislation; 

— find out what the income and allowable expenditure for the year is likely to be; 

— work out how much salary the company needs to pay the worker, if you wish to avoid a 
deemed payment; 

— ensure the salary is paid before the end of the tax year if a deduction is to be given in the 
deemed payment calculation for that year. 


Provided the calculation of the minimum amount of salary to pay is reasonably accurate then 
any deemed payment is likely to be nil, or no more than a small balancing amount. 


If the minimum amount of salary and NICs is not paid then there will be a deemed payment. In 
this event you will need to work out the amount of that deemed payment and the secondary 
NICs and ensure this is included on the relevant returns and paid to the Inland Revenue. 
Detailed guidance on the deemed payment calculation is provided at the end of this article. 
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WHAT DOES THE SERVICE COMPANY HAVE TO DO AT THE END OF THE 
TAX YEAR? 


The legislation requires a calculation of tax and NICs to be made, normally, on 5 April. If the 
intermediary has already paid enough salary to the worker during the year, no further tax or 
NICs will be payable. a 

If there is a deemed payment this simply means that an extra payment of PAYE tax and NICs 
has to be calculated and accounted for. To calculate that payment, an amount of salary is 
deemed to have been paid, whether or not any payment is actually made. 


If the company is treated as making a deemed payment then the legislation ensures that the net 
amount of money remaining after PAYE and employer’s NICs can be paid out as dividends, up 
to the amount of that deemed payment, without further tax or NICs becoming due. The 
dividends can be paid during the same tax year as the deemed payment or in a subsequent, year. 
The dividends can be paid to someone other than the worker. 


If money, which has been included in the calculation of a deemed payment is paid out by the 
company after the end of the tax year, it will often be advantageous to pay it in the form of a 
dividend, and take advantage of this provision, rather than in the form of a salary, see Specific 
points below. 


The service company that has been treated as making a deemed payment makes the claim to 
effect that the dividend is treated as non-taxable in the hands of the recipient. Once the claim has 
been accepted the dividend does not have to be returned on the recipient’s self-assessment. 


HOW TO MAKE A CLAIM 


The company should make any claim to its own Inland Revenue office and tell us about any 
dividends it has paid which it wants to be exempted. We will need the following information: 


the name and tax reference of the company making the claim; 

— the name(s) and tax reference(s) of the person(s) who received the dividend; 
the amount of the dividend paid to each person and the total amount paid; 
the date the dividend was paid; 

— the amount of the deemed payment and date on which it was treated as paid. 


HOW DO YOU ACCOUNT FOR THE DEEMED PAYMENT AND 
SECONDARY NICS? 


The deemed payment and any tax and NICs due on it should be entered in the normal way on 
the deductions working sheet. The Employers Further Guide to PAYE (CWG2) explains how to 
work out PAYE and NICs. . 


For NICs purposes only— 


the amount of the deemed payment should be aggregated with any other earnings derived 
from employed earner’s employment (in effect, any salary paid in-year by the service 
company to the worker, but not drawings from a partnership); and ik 

~ the amount of Class | NICs calculated on that aggregate amount using an annual earnings 
period, whether or not the worker is a director of a company during the year. , 


Any tax and NICs due at the end of a year as a result of the calculation of the deemed payment 
should be sent to the collector by 19 April following the end of the tax year in which the deemed 
payment arises, along with any other tax and NICs due to be paid at that date. 


The deemed payment and the tax and NICs due on it should be included in the totals of pay, tax 
and NICs in the end of year PAYE returns (forms P35 and P14) which should be sent to us by 
19 May. Any tax and NICs due on the deemed payment do not have to be identified separately 
{rom any other pay, tax and NICs included in the end of year forms. On the P35, the tax-and the 
NICs can simply be included in the total tax and total NICs boxes, But there is a question to 
answer at box 6 of the checklist on the front of form P35 to tell us whether or tiot PAYE and 
NICs on a deemed payment are included in’the total figures. Jase sabe Tadipdwy obigol 


If you are unable to complete the deemed payment calculation by 19 April ‘we will-accept a 
payment on account at that date of the tax and NICs due on the deemed payment. However, the 
company will need to tell us in a note accompanying the form P35 by 19 M at the amount 
paid on 19 April and reflected in the end of year forms sent in by 19’ May is provisional.” 

iol ay see 


Interest will be due in the normal way on any of the tax or NICs due on the eemed payr ent 
that is not paid to us by 19 April. But; as long as the company fe eh 19 May at the igure 
are provisional, no penalties will be charged, provided it sends us a er tic form P35 
and P14 figures by the following 31 January and pays any balance of\tax.and/NICs due in 
respect of the deemed payment by that date. The company will also need to issue a corrected P60 
to the employee. This procedure will apply for the tax year 2000-01 and will besreviewed |to 
establish whether it should continue to apply for subsequentiyears. 9) >) nb ny Solo) 
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WHAT FIGURES ARE RECORDED ON THE WORKER'S SELF 
ASSESSMENT RETURN? 


The deemed payment is treated as income from employment with the company, and the tax is 
treated in.exactly the same way as other PAYE tax. 

The pay and tax details should therefore be recorded on the Self Assessment (SA) return on the 
supplementary employment page relating to the worker’s work through the company. But as the 
pay and tax details on the P60 given to the worker by the company should include the deemed 
payment and the tax, there is no need to enter the figures separately on the employment page. 
Simply enter the total P60 pay and tax figures in the relevant boxes. If, however, only a 
provisional amount of tax had been paid by the time P60 was issued, the worker may receive a 
revised one when the correct deemed payment is calculated and tax accounted for. In such a case, 
use the pay and tax figures on the revised P60. 


HOW ARE THE COMPANY’S TAX COMPUTATIONS AFFECTED? 


The company may deduct the whole of the deemed payment and any employer’s NICs due on it 
in calculating its corporation tax liability. The deemed payment includes the primary employee’s 
NICs, PAYE tax and the net amount remaining after the tax and NICs have been deducted. 
There is no need for the net amount to be paid out to the worker either as salary or dividend for 
a corporation tax deduction to be claimed. However, no other deductions are allowed for these 
amounts and if anything has already been claimed through the accounts an appropriate 
adjustment must be made. 

This deduction is only allowable in calculating the taxable profits for the accounting period in 
which the deemed payment is treated as paid. 

The deemed payment is normally treated as paid at the end of the tax year. However, companies 
are taxed on an accounts basis and can choose which date to make their accounts up to. 
Advisers will need to consider which is the best accounting date for their client since this will 
determine when relief is given for the deemed payment. Significant differences can arise where 
different accounting dates are used. 

However, the timing of the accounting date is not likely to be material if the company pays the 
worker sufficient salary during the tax year so that there is no, or only a small, deemed payment. 


EXAMPLES OF THE CONSEQUENCES OF USING DIFFERENT 
ACCOUNTING DATES 


Example 1 

Locost Services Ltd makes up its accounts to 31 March. In the year ending 31 March 2001 it 
earned £50,000 supplying the services of Mary Brown. All of these engagements during the 
accounting period are within the IR35 rules. 

The company had a taxable profit of £45,000. Locost is treated as making a deemed payment 
of £40,000 with associated secondary NICs of £4,454 on 5 April 2001. 

The deemed payment is treated as paid during Locost’s accounting period ending 31 March 
2002. Therefore Locost’s corporation tax profits for the year ending 31 March 2001 will 
remain as £45,000. Mary Brown will be treated as receiving a taxable payment of £40,000 on 
5 April 2001. 


Example 2 

Swift Services Ltd makes up its accounts to 30 April. In the year ending 30 April 2001 it 
earned £50,000 supplying the services of Michael Green. All of these engagements during the 
accounting period are within the IR35 rules. 

The company had a taxable profit of £45,000. Swift is treated as making a deemed payment of 
£40,000 with associated secondary NICs of £4,454 on 5 April 2001. 

The deemed payment is treated as paid during Swift’s accounting period ending 30 April 2001. 
Therefore Swift’s corporation tax profits for the year ending 30 April 2001 are reduced to 
£546. Michael Green is treated as receiving a taxable payment of £40,000 on 5 April 2001. 


SPECIFIC POINTS 


What if the money is paid as a salary after the end of the tax year, rather than 

as dividends? 

Any money paid as salary will be subject to the normal PAYE and NICs rules, whenever that 
salary is paid. The legislation only provides for a dividend to be paid without further tax liability, 
Any salary paid in a later year will reduce the amount of the deemed payment in the tax year in 
which it is paid. It cannot be used to frank a deemed payment in an earlier or subsequent tax 
wat.) | Gavi rt Bg iag phd! 

More tax and NICs may be paid than is needed, if the company pays a salary after the end of a 
tax year in which tax has been paid on a deemed payment, and the salary in the later year is 


919 SHd 


February 2001 Press Releases etc 12006 


more than the amount the company receives from engagements covered by the legislation, after 
deductions. In these circumstances it may be more advantageous for the company to pay a 
dividend, rather than salary. 


What if the worker stops working through the service company or partnership before the 
end of the year (an in-year event)? 


The deemed payment is normally treated as made on 5 April. However, it is treated as made at 
an earlier date when one of the following events occurs— 


Where the intermediary is a company— 

— the worker disposes of his/her shares in the company; 
— the worker ceases to hold office with the company; 

— the worker ceases to be employed by the company. 


Where the intermediary is a partnership— 


— the partnership is dissolved or ceases to trade; 
— the partner ceases to act as such or ceases to be employed by the partnership. 


Where one, or more, of these events occur the deemed payment is treated as being made at the 
date of the earliest of the events. 


It is important to be aware that where the intermediary is a company the cessation of trade does 
not mean a deemed payment is treated as paid on that date unless one of the other events occurs 
at the same time. However, where someone working through their service company continues to 
work for the company as an employee or a director the Revenue will not normally seek to argue 
for this purpose that the trade has ceased at an earlier date. 


Where there is an in year event, the intermediary will need to calculate the deemed payment at 
that time and arrange for any tax and national insurance contributions to be paid to the Revenue 
in the normal way, as for any payment of salary. The form P45 should also be completed in the 
usual way. 


What happens if the service company’s income has tax deducted under the Construction 
Industry Scheme (CIS)? 


The deemed payment is based upon the amount the company receives from the engagement. 
However, where the company receives monies from which tax at the current rate of 18% has been 
deducted under the CIS, the gross amount before deduction of the 18% tax is the amount to be 
used in the deemed payment calculation. The CIS deduction is a payment.on account of the 
corporation tax due. It is not therefore available for offset against the liability in respect of the 
deemed payment and secondary NICs. If the company has no corporation tax. liability, 
submission of the accounts and tax return promptly after the end of the tax year will enable the 
Revenue to make any repayment that is due at an early date. 


What is happening about the Judicial Review of the legislation being brought by the 
Professional Contractors Group and others? 


The Professional Contractors Group has been given permission by the Administrative Court to 
proceed to a full hearing of their case. The Government is confident that at the full hearing, the 
Court will decide that the legislation is fair, proportionate, and compatible with all the UK’s 
obligations under EU law. We expect the full hearing to take place in March 2001. 


FURTHER INFORMATION 


Further guidance and information about the IR35 legislation can be obtained from the following 
sources— 


— Leaflet IR175 entitled “Supplying Services Through a Limited Company or Partnership”. 


— Leaflet IR2003 entitled “Supplying Services—How to calculate the deemed payment”, (to be 
published in March). eRe f payment”, ( 


— Accessing our website at www.inlandrevenue.gov.uk/IR35. 
—  Telephoning the IR hotline on 0845 303 3535 

— E-mailing us at IR35@inlandrevenue.gov.uk. 

— Faxing us on 0845 302 3535. 


— Writing to us at IR35, Penhaligon House, Trinity Street, St Austell, Cornwall PL25-SBA. ~ 


orn & 


APPENDIX 1 


The deemed payment is based upon the income from relevant engagements less certain 
deductions. It is calculated as follows— Lott, bi 5 


Glee brea tsive \ 
Step One i] ep Tm eer 
The starting point for working out the deemed payment is the amount received by the 


intermediary in the tax year in respect of engagements to which the legislation applies. This 
includes any non-cash benefits. : a doulve a TssyaKt 
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Non-cash benefits might include things like the provision of living accommodation, the use of 
an asset such as a car, gifts of assets, and any other benefit or facility provided by the client. 
Further guidance about benefits can be found in Booklet 480—Expenses and Benefits—a tax 
guide. 

From this amount a flat rate 5% is deducted, to cover other unspecified expenses, such as 
running costs of the intermediary. 

This deduction is given automatically, but only affects the calculation of the deemed payment. 
You cannot deduct it when you are working out the taxable profits of the company or 
partnership. 


Step Two 


Add any payments or benefits received by the worker, or his family, in respect of the relevant 
engagements from anyone other than the intermediary which are not otherwise chargeable to 
income tax under Schedule E but would be if the worker were employed by the client. 


‘Step Three 


Deduct any expenses met by the intermediary, which could have been claimed as expenses 
against income tax if the worker had been an employee of the client and had paid for them 
himself. 

Employees are only allowed to deduct expenses which are wholly, exclusively and necessarily 

incurred in the performance of their duties. These will not include some common items which 

are deductible in company accounts. 

For example, where a spouse is employed by the intermediary to carry out administrative work 

for the company it is unlikely that his or her wages will be allowed when working out the deemed 

payment. This is because an employee would not have been allowed to deduct those wages when 
working out his or her taxable earnings from employment. 

The worker may, however, be able to claim for— 

— travel and related meal and accommodation costs incurred in doing the job or in travelling to 
a temporary workplace he or she had to attend to perform the job (see leaflet IR175, 
“Common Questions’), and 

— other necessary expenses incurred solely in doing the job. 

Further guidance about what expenses may be claimed can be found in Booklet 480—Expenses 

and Benefits -a tax guide and Booklet 490—Employee Travel — a tax and NICs guide for 

employees. 

Any such deduction made in working out the deemed payment does not affect the expenses that 

can be deducted in the company or partnership accounts. 


Step Four 


Deduct any capital allowances in respect of expenditure incurred by the intermediary that the 
worker could have claimed if employed by the client and he or she had incurred the expenditure. 
Equipment or machinery is regarded as necessary if the worker could not do the job without it. 
The equipment and machinery must be things that each and every person doing that job would 
have to provide. 

For example, an intermediary may own computer equipment. However, the client provides all of 
the equipment necessary to complete the job and the worker only uses the intermediary’s 
equipment out of choice. In this case capital allowances will not be allowed for the intermedi- 
ary’s equipment. 

The ‘necessary’ test does not apply for cars, motor bikes and bicycles. Therefore, it may be 
possible to claim capital allowances for a car, motorbike or bicycle that was used for work or in 
travelling to a temporary workplace the worker had to attend to perform the job. 

Further guidance about claiming capital allowances can be found in Leaflet JR/25— Using your 
own car or motor bike for work and in Helpsheet IR206 — Capital allowances for employees and 
office holders. 

Any such capital allowances claimed in working out the deemed payment do not affect the 
capital allowances that can be deducted in the company or partnership accounts. 


Step Five 
Deduct any contributions to an approved pension scheme by the company for the benefit of the 
worker in the year. 


Step Six 
Deduct any employer’s Class 1 and Class 1A NICs paid by the intermediary for that year in 
respect of salary or benefits in kind provided to the worker during the year. 


The NICs should be calculated on an annual basis, whether or not the worker is a director of the 
company (see CWGI ‘Employer’s Quick Guide to Pay As You Earn and National Insurance 
Contributions’, Card 12 Company Directors — National Insurance Contributions). 
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Step Seven 

Deduct the amount of any salary and benefits in kind received during the same tax year by the 
worker from the intermediary which are already taxable under Schedule E. This does not include 
anything for which a deduction has already been given at Step Three. If the figure reached at 
Step Seven is nil or a negative number, then there is no deemed payment and no further tax or 
NICs are payable. If the result is positive, move on to Step Eight. 


Step Eight 

Deduct the amount of the Employer’s NICs on the deemed payment. It is therefore necessary to 
calculate the amount, which, together with the employer’s NICs on it, equals the result of Step 
Seven. 


Step Nine 
The amount that you are left with is the deemed payment on which tax and NICs are payable. 


Examples of deemed payment calculations can be found on the Inland Revenue website at 
www.inlandrevenue.gov.uk/ir35. 
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Corporation tax—large companies: quarterly instalment: payments 
and group payment arrangements 


We are approaching the end of the first annual cycle under the new corporation tax self 

assessment (CTSA) rules. Two significant changes for large companies have been the require- 

ment to pay corporation tax by quarterly instalments (QIPs) and the option to pay on a 

group-wide basis through a group payment arrangement (GPA). . 

This article addresses some practical issues in relation to QIPs and GPAs. It.does, not, attempt to 

outline the rules and practicalities of QIPs and GPAs. For this background, see— , 

— leaflet CTSA/BK3 “A modern system for corporation tax payments” available from the 
CTSA Orderline (telephone 0845 300 6555), and erecrs 

— Chapters 12 and 13 of CTSA BK2 “A guide to corporation tax self assessment for tax 
practitioners and Inland Revenue staff” a copy of which was issued to all tax practitioners in 
April 1999 (now out of print), 

Both of these guides are available on the Internet at www.inlandrevenue.gov.uk. 


The scope of this article is limited to practical advice on specific technical, and. operational 
matters. 


ANSWERS TO SOME PRACTICAL QUESTIONS 


1. What difference should QIPs and GPAs make to the entries on a company’s CT600 tax 
return form? a 


A company is required to show in its return if it considers that it was liable to pay by quarterly 
instalments on the basis of its self assessment. It must do this by putting an “X” in box 79 at the 
foot of page 5 (short calculation) or page 8 (detailed calculation). 


We have seen a number of cases where a company has paid instalments but failed to put an “X” 
in Box 79. It is essential to make this entry whether or not the company actually made the 
necessary payments. We apply the normal “Process Now, Check Later” principle of self 
assessment to all aspects of the return, and the liability to pay by QIPs is no exception. Our 
computer system will initially calculate, charge and credit interest on the basis of the entry (or 
lack of an entry) in Box 79. figlo id ieanr 
In particular, it makes no difference to the entry required in Box 79 that the company’s 
instalment payments have been paid through a group payment arrangement. A’ large company 
participating ina GPA must still put a cross in Box 79. \ SAG) “TOIOS ‘> M1 
A company whose corporation tax has been paid through a GPA— 
~~ must indicate this by putting an “X” in Box 80. It should'also lefiqsa il: 
= enter rab r ee ie eet paid (and not repaid)”) except in the rare: 
umstance that the return is being filed after money has been allocated down to it fr 
the GPA. And it should also i 4 pO SNA ose 


— leave Box 76 blank (“Tax Outstanding”). This i fi ble provided an “) 4 
present in Box 80. sie mt ee eet ernie 
In all other respects, it should complete the CT600 return form in exactly the same way as it 
i ae if pers ca ng vehi in eee In bSapitniooe at Box 72 it must show its self assessment of 
€ correct amount of tax payable by the company. The fact that this) liability i ally paid 
through a GPA should not affect this entry. : til riz vee Ce cate 

We will not issue payment applications until the GPA is closed.an the moni paid rT 
arrangement have been allocated out to the individual sneeasnene compa <thnspnctor tbe 


i, “VO 


MPANeS. gag ov reery Ml Diy 
[Illustration of worked example not reproduced]. vaetG vane SL bw ‘amaadeawe® 
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2. How can companies help to ensure that the payments they make are correctly 
allocated by the Inland Revenue? 


The introduction of QIPs has highlighted the problems that can occur if the correct payslip or 
payment reference number is not used. 

Our ‘Accounts Offices handle many thousands of payments each day and most’ are processed 
automatically, using the reference number on the payslip enclosed with a cheque payment or 
quoted in the transmission with an electronic payment. All payslips that we issue are encoded to 
tell our computer— 


— the taxpayer reference, and 

— the appropriate accounting period. 

Each payslip is intended for a specific taxpayer and a specific accounting period. The payment 
reference shown on your payslip will be in the following format: 


This part is the company's This part tells the computer 
taxpayer reference the period to which the 
payment relates 


It is important that you use the correct payslip or quote the correct reference for each payment you 
make. 

We have seen a number of cases where a company has used the wrong payslip or quoted the 
wrong reference, leading to payments being allocated automatically to the wrong period. This is 
not easy for us to spot and we cannot guarantee to correct such errors before the return is filed. 
So if you make a mistake, it can lead to incorrect interest calculations and even incorrect 
repayments. 

It is particularly, important that you take care to use the correct payslip during the QIP 
transitional period, when you may need to make payments for more than one accounting period 
at much the same time. And if you intend to pay electronically by either CHAPS or BACS, 
please ensure that the reference you give to your bank is both correct and complete. 


3. How does the Inland Revenue deal with interest in relation to a company’s QIP liability? 


We pay “credit interest” on all overpaid balances between the due date of the first QIP and the 
normal due date (nine months and one day after the end of the accounting period). We charge 
“debit interest” on all underpaid balances during this same period. Credit and debit interest are 
calculated on a daily basis on the positive or negative balance for each day of the period. There 
are some worked examples at paragraph 12.10.7 of CTSA/BK2. 

We calculate credit and debit interest retrospectively, once the normal due date has passed and 
the tax charge is established—normally from the self assessment in the company’s tax return. 
Fora company. which is not part of a group payment arrangement, this means that we normally 
credit or charge the interest to its account as soon as we process the return form (or when the 
normal due date passes, if the return is filed before then). 

For a company which is a participator in a GPA, we credit or charge the interest to its account 
when we allocate out to individual participating companies the payments made into the 
arrangement. We do this when the group returns its allocation instructions in response to the 
“Closure Notice” (Form CT630) or, if the group does not specify an allocation, 30. days after we 
send out our proposed allocation on Form CT631. 

We immediately post the credit or debit to the company’s account with us for the accounting 
period and it is set against, or added to, any unpaid tax for the period. 

If the corporation tax paid (either directly by the company, or allocated to it from a GPA) as at 
the normal due date is less than the company’s corporation tax liability, we charge late payment 
interest on the unpaid amount until the date it is paid. This is charged at a higher rate than the 
debit interest applicable to underpaid balances before the normal due date. 

If we repay corporation tax to a company after the normal due date, we add repayment interest 
to the repayment. This repayment interest is calculated from the normal due date (or the date the 
repaid tax was paid, if that is later) to the date of repayment. It is paid at a lower rate than the 
credit interest rate applicable to overpaid balances before the normal due date. 


4. How can one tell what interest has been credited or charged to a company’s account? 
By the time you read this article, repayment notifications will include— 


= both credit interest and repayment interest under. the heading “Interest payable to you”, and 
=~ both debit interest and late payment interest under the heading “Interest payable by you”. 


Reconciliation statements, applications for payment and the like will show 
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“Interest accrued, including any debit interest” as an element within the total amount 
chargeable, and ; 

— credit interest will be reflected together with actual payments made under the heading “less 
already paid, including any credit interest”. 

We apologise for an earlier problem, which meant that debit interest charges were being omitted 

from certain outputs, This has been fixed. We also acknowledge that our repayment notification 

outputs were misleading, showing payments of credit interest as repayments of tax, without 
explanation. Again, this has now been rectified. We hope that the handling of interest on our 
forms is now clearer. 


5. What effect does a group payment arrangement have upon repayments due to a 
participating company? 

Normally, a company participating in a GPA can only become entitled to a repayment once the 
appropriate proportion of the payments made for the group as a whole have been allocated to it, 
following Closure. But once that has happened, the money allocated to an individual company 
from the arrangement is treated for all purposes as having been paid by the company on the 
dates it was actually paid into the GPA. 

If the money allocated to a company, plus any credit interest to which it is entitled, exceeds its 
total liabilities (corporation tax, interest and any penalty) for the accounting period, the 
company becomes entitled to a repayment as if it had paid the tax directly. We will normally 
process this automatically, without claim. So if you want us to deal with such an overpayment in 
a specific way, it is important that you tell the Inspector who deals with the company, in advance. 
Equally, the company can give notice that any such balance is to be surrendered under Finance 
Act 1989 Section 102, subject to the normal conditions of such a surrender. 


However, a company may be entitled, without awaiting the closure of the GPA for the period, to 
immediate payment of certain surpluses revealed by its return where there is no net corporation 
tax liability. In particular, this may apply to income tax deducted at source from gross income, 
construction industry deductions or a payable research and development tax credit. You should 
make the relevant claims in the company’s return in the normal way.” 


6. What effect does a GPA have on the operation of FA 1989 s 102? 


A group payment arrangement is clearly not itself a company. So neither FA 1989 s 102 itself, 
nor its extension under the Corporation Tax (Instalment Payments) Regulations, SI 1998/3175 
reg 9 (“the QIP regulations”) can apply to any transfer of money between a GPA and an 
individual company, whether or not that company is a participator in the arrangement. But there 
will generally be an alternative way of dealing with any overpayment which will be equally 
efficient in mitigating the group’s overall interest exposure. 


Example 1 ; 


A Ltd files its return for its accounting period 1.1.2000-31.12.2000. The bulk of the 
company’s income is investment income from which income tax has been deducted. After 
set-off against A Ltd’s corporation tax liability, there is an income tax repayment due to it of 
£50,000. The company wishes to surrender this amount under FA 1989 5 102 to other 
members of its group, all of whom are participators in a GPA. 


It is not possible to “pay” this surrender “into the GPA”. (It makes no difference whether 
A Ltd is itself a participator in the GPA or not.) However, it is perfectly possible, subject to 
the rules of FA 1989 s 102, for A Ltd to surrender the repayment to the individual companies 
in the usual way. A Ltd should give notice in its return and make the relevant entries in 
Section 7 of the return form in the usual way. The group will then need to take the surrendered 
amounts into account when allocating money from the group payment arrangement to the 
participating companies at closure. AW Sisiti 
Example 2 . 


j Oe Uso hi : - 
B Ltd is a member of a GPA for its first CTSA accounting period, 1,4.1999-31.2 2000, 
B Ltd's liability for its last Pay and File accounting period, 1.4.1998-31.3.1999, has just beer 
settled and the company is entitled to a repayment of £20,000 for that period. There are no 
outstanding liabilities of other group members for this year against which it can surrender this 
repayment under S.102. 4 ? ‘ wend ‘ ty uh Miao 
As in Example 1, the company cannot “pay” this money into the GPA, However, it may be 
advantageous from an interest point of view to set this repayment against its liabilit 
next period and for the group to reduce the payments it makes into the oF 
accordingly. This is perfectly acceptable, and the company should tell the Ins 
this to happen. Again, the group will need to take this into. accou 
payments made into the GPA between the participators at closure. 


Wow 
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4 zirsoriate nonehionoesA 
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D Ltd is a 75% subsidiary of C Ltd, but is not in the Sea Activities GPA. It has not paid any 
quarterly instalments for its accounting period 1.4.2000—31.3.2001, but its circumstances 
changed during the latter part of the year and management accounts show, in retrospect, that 
it should have done so. 


The group has a choice: 


— CLtd can claim the full repayment under Clause 4 of the GPA contract and ask for the 
necessary amount to be credited to D Ltd’s account for the period. However, this will not 
be interest-efficient. At this stage FA 1989 s 102 cannot apply, as no individual company is 
entitled to a repayment. The credit to D Ltd’s account will only be effective from the date 
on which it is agreed, not on the original dates of payment into the GPA. 


Alternatively 


— C Ltd can leave all or part of the potential repayment in the GPA and distribute it as a 
surplus to one or more of the participating companies at closure. That company (or 
companies) can then give joint notice with D Ltd under FA 1989 s 102 and SI 1998/3175 
reg 9. This is likely to prove more effective in mitigating the interest effects of D Ltd’s 
failure to pay by QIPs. 


Either way, D Ltd should write immediately to the Inspector who deals with its affairs to 
explain the reasons for the original error in relation to its instalment payment obligations, and 
to set out the intended course of action. We would not seek a penalty for non-payment under 
the Regulations in such a case, where it is clear that the group has acted in good faith and 
taken action to correct its failure to pay by QIPs at the first opportunity. 


7. How should a group decide, at closure, the allocation of payments made into a GPA 
between the individual participating companies? 


A group payment arrangement clearly simplifies the making of payments. But the real advantage 
of a GPA comes at closure. Paying through a GPA allows the group benefit of hindsight in 
allocating payments made on behalf of many companies between the individual companies. By 
tailoring the division of each individual payment made between the participating companies, the 
group can optimise the overall interest position. This is entirely legitimate and is the point of the 
arrangement. 


We have seen instances of groups allocating payments in a way which does not appear to be 
advantageous. This may be based upon a misconception. For example, one group allocated each 
payment in proportion to the tax liabilities of the participating companies, even though some are 
not liable to pay by QIPs, and the allocation results in a higher than necessary overall debit 
interest liability for the group. There are no restrictions of this kind. 


It is only advisable to allocate instalment payments to non-QIP companies if either— 


— the payment being allocated is in excess of the overall liability of the participating 
companies liable to pay by QIPs as at the next instalment date, or 

— there is likely to be an uplift in the tax charge of the company in question for the period 
beyond its original self assessment, for example where we have its return under enquiry at 
the point of closure. 

On the other hand, we have also seen a number of notices of apportionment in which the group 

has asked to allocate a negative amount to a particular participating company from one or more 

payment-for example, allocating a payment of £500,000 between 3 companies: £300,000 to A; 

£400,000 to B; (minus £200,000) to C. 

This is not permissible. The group’s power of apportionment under Clause 8 of the GPA 

contract relates to “payments made’—that is, actual amounts of money, not notional figures. 

Clearly a negative payment is not possible. 


8. Does it matter if there is a delay in informing the Revenue that a company participating 
in a GPA has left the group? 

Yes. Clause 13.1 says that “The Nominated Company shall immediately remove any of the 
Participating Companies (other than the Nominated Company) from the Arrangement, by 
giving notice in writing to that effect to the Board, if such company has ceased to be a member 
of the ... Group...” 

A group which fails to do so with reasonable speed is in default of its obligations under the 
contract. And failure to remove such a company expeditiously can lead to real practical 
problems. 


Example 

A group has a GPA for the period 1.4.2000-31.3.2001. 

In December 2000, one of the participating companies is sold out of the group, so is no longer 
eligible to be a member of the GPA. 


If the group does not remove the company from the arrangement before 31.3.2001, the effect 
of Clause 14(a) of the contract is that the Nominated company remains liable to pay the 
liabilities of the sold company for the period. And if the company is only removed from the 
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arrangement when the Revenue exercises its power under Clause 13.2 of the contact, the 
Nominated company is likely to retain the obligation to pay the company’s tax for the 
following accounting period as well. ati gies 


9. Does a GPA have to fall if the nominated company draws up accounts for a period 
exceeding 12 months? KH 

On the basis of the standard contract, yes. The contract is structured around the concept of a 
“Period of Account”, which is defined in Clause 1.(1) as “any period not exceeding 12 months for 
which the Nominated company draws up its accounts”, ate: 

On the face of it, this invalidates any contract, and so any GPA, where the Nominated company 
draws up an account for a period exceeding 12 months. This can be a problem, for example, 
where a group is taken over and required to bring its reporting date into line with the new 
parent. 

To overcome this difficulty, we have introduced an Annex to the contract which the group can 
choose to adopt if it wishes, rather than allowing the GPA to lapse. The effect of the Annex is to 
treat the long period of account as two periods of account for the purposes of the GPA. 
Groups affected by this sort of situation should seek advice from the Group Payment Team at 
the Inland Reyenue Accounts Office to which they make payments. 


CREDIT AND DEBIT INTEREST, AND THE LOAN RELATIONSHIP RULES 


All interest paid by the Inland Revenue to companies is now taxable, following changes in FA 
1998 ss 33 and 34. Similarly, interest charged by us from a company is allowable for tax purposes 
in the same way as other interest paid by a company. 

Of itself, this change simplifies the tax computation, as “Inland Revenue interest” no longer 
needs to be adjusted for. However, we do recognise that some practical difficulties are associated 
with the change, particularly in relation to debit and credit interest accruing during the period 
prior to the accounting date. ; wer §3 

This interest falls within the scope of the loan relationships legislation, in the same way as any 
other kind of interest receivable and payable. Under the loan relationship rules’ the interest 
should be taxed/relieved in accordance with an accepted accruals method of accounting—a 
receipts/payments basis is not acceptable. 

In practice, this may be hard to do with certainty. We expect Inspectors to take a pragmatic view, 
recognising the inherent practical problems. so 1 
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Gross payments of interest y bidatis 


This article outlines changes made by Finance Acts 2000 and 2001 to the rules requiring 
deduction of tax at source from certain payments of interest. Although the types of interest 
payment involved differ, both sets of new rules came into force on 1 April 2001. From that date 
companies have been able to make many more payments of interest without deducting income 
tax and, as a consequence, both individuals and companies have received more payments of 
interest gross. The Inland Revenue has received enquiries about these changes and this article is 
intended to clarify the position for payers, for those who may now be receiving payments gross, 


and for any tax professionals asked to explain why some interest payments’ begun to be 
made without income tax having been deducted. t t eq" OF gaiglor J 
iveq sViTBgSN & sD 
CHANGES MADE BY FA 2000 2} ner Ti isiiem 1 2900 
Amongst other things FA 2000— LIQ ih fel €en,AAS & 


~ repealed TA 1988 ss 118A~118K which placed an obligation on'UK paying and collectin 
agents to deduct tax from foreign dividends (including interest); ) #0) 909 9a gio 

~ repealed TA 1988 s 124 which deals with interest on quoted Eurobonds; and) 400 

~ amended TA 1988 s 349 by bringing UK public revenue dividends into the general provisions 
for the deduction of tax at source, and. incorporating within, the section an updated 
definition of a Eurobond. ue, svosa) of, glue Ibikestueao. 


*) 
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PUBLIC REVENUE DIVIDENDS 


specific provisions to the contrary elsewhere in the Taxes Acts, tax wi 
interest, or other public revenue dividends. reir ofl) to ono OOO Yedes09C a 


50. Thi pl ov! 


that interest on bearer and registered gilts flows gross. A holder of registe ‘ an. howe\ 


continue to request net payment under the provisions of TA 1988: 5 (2), These: specific 
provisions override the general provisions for deduction of tax in TA:1988s 349. t eolt) del 
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PAYMENTS OF INTEREST ON A QUOTED EUROBOND 


Under TA 1988 s 349(3)(c), payments of interest on a quoted Eurobond are excluded from the 
general requirement to deduct income tax. The updated definition of a quoted Eurobond can be 
found in TA 1988 s 349(4). A “quoted Eurobond” now means any security that: 

— is issued by a company; 

— is listed on a recognised stock exchange; and 

— carries a right to receive interest. 

This definition is more widely drawn than the definition in TA 1988 s 124 so that now all listed 
securities issued by companies will pay interest gross both to individuals and to companies. 


CHANGES MADE BY FA 2001 


FA 2001 made more changes which impact on TA 1988 s 349. Again these changes have 
increased the likelihood of interest being paid and received gross. 


FA 2001 inserted new TA 1988 ss 349A to 349D. Under these provisions companies (or 
partnerships with at least one member which is a company) will be able to pay interest as well as 
certain royalties, annuities and annual payments without deducting income tax when the person 
beneficially entitled to the income is: ; 


— a UK resident company; 
— a partnership where all the members are UK companies; or 
— a UK branch of a non resident company, where the income will be charged to CT. 


The normal TA 1988 s 349 requirement to deduct tax is switched off when the payer ‘reasonably 
believes’ that the recipient is within one of these categories. It should be noted that the 
provisions refer to a ‘company which, as defined by TA 1988 s 832, means: 


“any body corporate or unincorporated association but does not include a partnership, a 
local authority or a local authority association.” 


Thus payments made by and to local authorities are not included in the new provisions while 
payments made to a charity might be. They are included if the payments are made by a company 
and the recipient charity is constituted as a UK resident company. 


REASONABLE BELIEF 


Basing the obligation to deduct income tax on “reasonable belief” rather than an objective test 
enables companies to make gross payments even when it is not possible to verify the circum- 
stances of the recipient directly. For instance, where the payment will be made through a series of 
intermediaries it should be possible for the payer to reach a reasonable belief based on the 
evidence provided by an intermediary. 
What would constitute grounds for “reasonable belief” will vary depending on the relationship 
between the payer and payee. Where, for example, a payment is made between associated 
companies, the payer is in a good position to know whether the recipient is the beneficial owner 
and meets the conditions to receive the payment gross. Where the payer and payee are not 
known to each other, the payer may want to obtain documentary evidence of the status of the 
recipient, perhaps in the form of a statement signed by the appropriate officer of the company. 
Such a statement might contain either— 
~ confirmation that the recipient is beneficially entitled to the income and meets the conditions 
to receive the payment gross; or 
— if the recipient is a nominee, confirmation that the beneficial owner meets these conditions. 
The Revenue is willing to work with market operators and support them in drawing up their 
market-sector specific guidance. 
If the payer is in doubt as to the accuracy or trustworthiness of the evidence provided by the 
payee then the payer will not have reasonable grounds for believing the payee is entitled to 
receive the payment gross'and should therefore make the payment under deduction of income 
tax. 


WHAT IF A REASONABLE BELIEF PROVES INCORRECT? 


The right to make a payment gross based on the payer’s reasonable belief does not affect the 
Revenue’s right to recover tax and interest from the payer where it is subsequently found that the 
recipient was not within any of the categories of recipient to which the new gross payments rule 
applies. It is for this reason that some payers may wish to seek indemnities as protection from the 
risk of paying gross where this is not appropriate. 

There will not normally be any question of a penalty being imposed on a company which makes 
a mistake. If, however, the company makes a payment without deducting tax when it does not 
believe (or could: not reasonably: believe) that. the beneficial owner isin one of: the relevant 
categories, the Revenue will consider seeking a penalty. ’ 
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The taxation of share options: internationally mobile employees 


SHARE OPTIONS 


Share incentives available to internationally mobile employees can take various forms. This 
article is about share and stock options. 


Employees can be granted options to acquire shares in their employing company or a company 
in the same group. Typically the employee is granted options to acquire a specified number of 
shares at a price fixed at grant — the “option price”. This may be set at the market value of the 
shares at the date of grant or at a lower figure. The option will then be exercised some years later, 
when the employee buys shares at the option price. The shares then belong to the employee and 
can usually be immediately sold. 


DOMESTIC LEGISLATION 
The UK tax treatment of such options in the hands of the employee depends on factors such as: 


— Whether or not it was granted under a plan providing income tax advantages-the Inland 
Revenue approved Company Share Option Plan or a SAYE share option plan within TA 
1988 Schs 9 and 10, or an Enterprise Management Incentive (EMI) option within FA 2000 
Sch 14; 

— The employee’s residence status at the dates of grant and exercise; 

— The period over which the option can be exercised; 

— Whether the option was granted at a price below the market value of the shares at the time 
of grant. 


This article is concerned only with options granted under an unapproved share option plan and 
non-qualifying exercises of options granted under an Inland Revenue approved plan. A 
“non-qualifying” exercise here means one where the conditions for income tax relief have not 
been followed, such that there is an income tax charge. An EMI also provides income tax 
exemption on the exercise of certain share options, but income tax may be due if the options 
were issued at a discount to the share price or there has been a disqualifying event. To the extent 
that gains on such options remain in charge to income tax, this article applies to them in the 
same way as to unapproved share options. 


Further information on approved plans and EMI can be found at www.inlandrevenue.gov.uk/ 
shareschemes 


There will normally be UK income tax implications only if the individual was resident in the 
UK at the date of grant, or the option was granted in respect of duties carried out in the UK. As 
the option over the shares is acquired by reason of employment a tax charge may arise under 
Schedule E at: 

— The date the option was granted; 

— The date the option was exercised; or 

~ The date the shares acquired at exercise are disposed of. 

Capital gains tax may be due where gains on the disposal of shares are greater than the gain 
chargeable to tax under Schedule E. Examples are where: 

— The sale price exceeds the exercise price, or 

— The individual was not resident in the UK at the date of the event. 


Capital gains tax may arise where individuals are either resident or ordinarily resident in the UK 
at the date of disposal or if they are within the scope of the temporary non-residents rules 


contained in TCGA 1992 s 10A. There are special rules for the tax year of commencement or 
cessation of residence and for non-UK domiciliaries, 


A UK tax charge may be triggered by other events, such as the assignment or release of an 
option to acquire shares, or the conversion of shares acquired by reason of employment from 
one class of share into another class of share. This article cannot cover every possible situation 


tut guidance about circumstances not dealt with here is available from the contacts listed at the 
end. 


INTERACTION WITH DOUBLE TAXATION AGREEMENTS 


7" the employee moves between countries a tax charge may also arise in another country when 
the option is exercised, assigned or released. This article sets out the Revenue’s current practice 
for dealing with possible double taxation in the most common scenarios. 


The UK is actively involved at the Organisation for Economic Co-operation and Development 
(OECD) with their work on reaching a common international consensus on the treatment of 
share option gains. , my eatiys ) 
If there is no Double Taxation Agreement (DTA) with the other country then both countries are 
free to tax income in accordance with their domestic laws. In some circumstances, however, the 
United Kingdom will grant its residents unilateral relief in respect of foreign tax suffered on 
income that arises in another country but is taxed in the UK on the basis of residence. © 9 
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However if a comprehensive DTA exists it will normally have an employment income Article 
along the lines of Article 15 of the OECD Model Tax Convention. Gains realised from the 
exercise of options granted to an employee fall within the provisions of this Article rather than 
those Articles that deal with other income or capital gains. 


Article 15(1) provides that if a resident of one country performs the duties of his employment in 
the other country, then the latter country retains any domestic rights to taxation of remunera- 
tion and benefits from that portion of the employment. 

To avoid double taxation, where an employee: 


— was granted a share option in the UK during the course of an employment, 

— exercised that employment in the other country during the period between the grant and 
exercise of the option, 

— remains in that employment at the date of the exercise and, 

— would be taxed by both of them in respect of the option gain; and 

— is not resident in the UK at the date of exercise; 


then the UK will give relief in calculating the tax charge for the proportion of the option gain 
which relates to the period or periods between the grant and exercise of the option during which 
the employee exercised the employment in the other country. 


The gain will normally be time-apportioned on a straight-line basis. Periods not in that 

particular employment are left out of account so that the apportionment is still made on the 

basis of relative periods of employment in each country. Very occasionally this may not provide 

a sufficiently accurate apportionment. If so, another method may be used provided this does not 

produce double taxation or lead to income going untaxed in either country. 

In other cases credit relief may be appropriate. 

In the following examples: 

— All the share option plans are unapproved; 

— All references are to the Income and Corporation Taxes Act 1988 (TA 1988) unless 
otherwise stated; 


There is a comprehensive DTA with the overseas country containing a provision along the 
lines of Article 15 of the OECD Model. 


Example 1 


Mr A is resident and ordinarily resident in the UK and working here on | January 1997. On 
that day he is granted an option to purchase 1,000 shares in the company in four years’ time at 
the 1 January 1997 market price of £1. On | January 2001 he is moved to another country and 
is still in the employment there when the option is exercised on | January 2002. At that date 
the shares are worth £5 each. 

A is resident and ordinarily resident in the UK at the date of grant and is therefore liable to 
income tax under Section 135 on any gain realised at exercise. The gain is calculated as the 
difference between (a) the value of the shares at the date of exercise and (b) the option price 
paid plus any consideration given for the option itself; in this case the gain is 1,000 x £4 = 
£4,000. The charge falls to Schedule E generally [Section I35(1),] rather than through any of 
the Cases of Schedule E and, as such, it arises regardless of the individual’s residence status at 
the date of exercise. 

Since the date of grant the employment has been performed in the UK for 4 years and in the 
other country for one year. 80% of the gain (£3,200) will therefore be assessed in the UK and 
20% (£800) will be regarded as attributable to the other country. 

The exercise of the option will be within the scope of PAYE by virtue of Section 203FB if the 
shares are readily convertible assets (see Tax Bulletin Issue 36, August 1998). Under 
Section 203F(3) the amount on which PAYE should be operated is the amount which, on the 
basis of the best estimate that can reasonably be made, is the amount of income likely to be 
chargeable to UK income tax. So if the employer has sufficiently accurate information on 
periods of employment spent abroad they may be able to operate PAYE for the non-resident 
employee only on the UK proportion. 


Example 2 

The facts are the same as for example | except that A takes the whole of 1998 as a sabbatical 
year when he does not exercise his employment anywhere. 

Four years have been spent in employment over the period between the grant and exercise of 
thé option. The total gain in value of £4,000 is apportioned 75% to the UK and 25% to the 
other country. 


Example 3 

Mr B is resident and ordinarily resident in the UK and working here on 1 December 1996 
when he is granted a share option. He works overseas during 1997. He returns to the UK on 
1 January 1998 and is still in the employment here when he exercises the option on | January 
2001. [1 

As B is not resident in the other country either when the option is granted or when it is 
exercised it is very unlikely that any tax could be charged there in respect of the share option. 
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As he is resident in the UK at both grant and exercise, the UK will tax the whole gain: If any 
tax has been paid in respect of the option in the other country for the year spent working 
there then the UK will give credit for this against the Section 135 charge. 


Example 4 


Mts C is resident but not ordinarily resident in the UK when an option is granted. She is still 
resident in the UK when she exercises the option and sells the shares. 


At the time of grant the UK charge in respect of the employment is not under Case I of 
Schedule E therefore Section 135 will not apply. C will be liable to UK income tax under 
Section 162(5) at the time of disposal of the shares. The charge is ‘on the difference between 
the market value of the shares at the time of exercise less any amounts paid. This is treated as 
a notional loan written off within Section 160(2) and as emoluments of the employment. 


If an individual is resident in the UK at both the date of grant and the date’ of exercise the 
UK will have primary taxing rights even where a treaty partner country wishes to tax the gain 
under its own domestic legislation. However a claim under the employment income Article of 
the DTA may be relevant if the duties of the employment have been carried out in the other 
country during the period between grant and exercise of the option and double taxation has 
occurred. 


C may, however, be liable to UK capital gains tax on any gain she makes on selling the shares 
acquired by exercising the option. Her allowable cost will be the total of the amounts’ she paid 
for the option and shares together with any amount charged to UK income tax under 
Section 162(5). There are special capital gains rules for non-domiciliaries at Section 12; TCGA 
1992. 


Example 5 


Mrs D is not resident and not ordinarily resident in the UK when her employer grants her an 
option to purchase shares. At some time before exercise she moves to the UK and performs 
ihe duties of the employment there. She exercises the option when working in the UK and sells 
the shares. 


D will not be liable to UK income tax on any gain realised at exercise, unless the grant of the 
option is clearly related to duties performed in the UK. In this case there could be’a liability 
under Section 162 although all relevant facts and circumstances would need to be considered 
before determining whether or nota liability arises. 


She may, however, be liable to UK capital gains tax on any gain realised as a result of selling 
the shares acquired following the exercise of the option. This would be so if she is either 
resident or ordinarily resident in the UK at the date of disposal or if she is within the scope of 
the temporary non-residents rules contained in Section 10A, TCGA 1992. There are special 
capital gains rules for the tax year she commences UK residence and for the case where she is 
a non-UK domiciliary. D’s allowable capital gains cost would be the total of her payments for 


the ee and shares together with any amount charged to UK income tax under Sec- 
tion 162(5). 


Even though exercise will not normally trigger a UK income tax liability in this case, it may 
well give rise to a tax charge in another country. Strictly, the exercise of the option and the 
subsequent disposal of the shares are two distinct events and the UK is not obliged to allow a 
foreign tax credit for any foreign tax paid on exercise against any UK capital gains tax payable 
on disposal. Nevertheless, where tax has been paid ina treaty partner country, we will treat all 
or part of the gain as falling within the provisions of the employment income Article of the 
relevant double taxation agreement and allow the relevant proportion of the foreign tax paid 
as a credit against the UK capital gains tax: (Ey ‘ope 


If the options are exercised and the shares sold on the same day, the whole gain is treated as 
falling within the provisions of the employment income Article of the relevant DTA,” 


If the shares are disposed of at a later date, part of the gain may be treated as falling within 
the employment income Article of the agreement. All the facts and circumstances in a 
particular case will be considered and the tax treatment will depend on such factors’ as 


whether the share price has increased or decreased, or whether there have been significant 
changes in the share price since exercise. nb af ted 


We will allow a proportion of the foreign tax paid as a credit against UK capital gains tax 
normally calculated on a time apportionment basis by reference to. periods: of employment 
abroad. It does not matter whether the foreign tax was charged on grant, exercise or some 


other occasion. The credit for foreign tax can never exceed the UK tax payable on the relevant 
proportion of the total gain. &-plamsx- 
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We intend to publish a further article shortly covering other issues around share incentives for 
internationally mobile employees, principally National Insurance Contributions. .., . «A. 


For further advice on domestic legislation governing the charge to:tax on share options)-contact? 
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Martin Randall, Revenue Policy, Savings, Pensions and Share Schemes, 111 New Wing, 
Somerset House, Strand, London WC2R 1LB. Tel: 020 7438 6778: e-mail: 
Martin. Randall@ir.gsi.gov.uk. 

For further advice on the PAYE treatment of share options, contact: 

Peter Walker, Personal Tax (Solihull); 550 Streetsbrook Road, Solihull, West Midlands B91 
1QU. Tel: 0121 713 4602; e-mail: Peter. Walker@ir.gsi.gov.uk. 

And for further advice on international aspects, contact: 

Susan New, Revenue Policy International, Victory House, 30-34 Kingsway, London WC2B 6ES. 
Tel: 020 7438 7250; e-mail: Susan. New@ir.gsi.gov.uk. 


15 November 2001. Inland Revenue 
CGT—more debentures to qualify for business assets taper relief 


More assets are to qualify for business assets taper relief, and capital gains tax will be simplified, 
as the ways in which certain debentures benefit from taper relief and are treated in other capital 
gains tax provisions are aligned, Paymaster General Dawn Primarolo announced today. 


DETAIL 

1. Legislation will be introduced so that debentures that are deemed to be securities for certain 
purposes by TCGA 1992 s 251(6) will also be treated as securities for capital gains tax (CGT) 
taper relief. 

2. Companies may merge, be taken over, reorganise their share capital, convert their securities, or 
reorganise in other ways. 

3. Subject to conditions, special provisions ensure that there is no immediate CGT charge when 
a company reorganisation occurs and shares or debentures are exchanged for, or converted to, 
‘other shares or debentures. Instead, investors are treated as holding a single continuous asset 
consisting of the old and new shares etc. 

4. Debentures may or may not be securities. Gains on debentures are normally liable to CGT 
only if the debentures are securities. 

5. TCGA 1992 s 251(6) provides that all debentures that are received in company reorganisations 
are deemed to be securities for certain purposes. One consequence is that if debentures which 
would not otherwise be securities are issued in exchange for shares, any chargeable gains on the 
shares will be taken into account when the debentures are disposed of. 

6. CGT taper relief was introduced in 1998. It reduces the amount of a gain that is charged to 
tax the longer an asset is held. The business assets rate of CGT taper relief is available on certain 
shares and securities, including all shares and securities in unlisted trading companies. 

7. To simplify CGT, all debentures that.are deemed to be securities under TCGA 1992 s 251(6) 
will now also be treated as securities for taper relief. Holders of such instruments will therefore 
not have to address the question whether the debentures actually are securities when considering 
the rate of taper relief. Holders will still need to consider whether the debentures meet the other 
conditions for business assets taper relief. 

8. The legislation will take effect for disposals from 6 April 2001 and for holding periods from 
6 April 1998. 


9. The measure is wholly relieving. 


NOTES 

10. On 18 June 2001, as part of the “Enterprise for all initiative”, the Chancellor of the 
Exchequer launched a consultation seeking good value for money ways to simplify CGT within 
the existing policy framework. Today’s decision is the first change to be announced as a result of 
that initiative. Others are being considered. For more information see www.hm-treasury. gov.uk. 
11. The announcement was made by the Paymaster General in response to a written Parliamen- 
tary Question. 


Commentary—Simon's Taxes C1.408, C2.1422, C2.823. 


January 2002. Tax Bulletin Issue 57 


Double Taxation Relief: Tax consolidations falling within Section 803A 
of TA 1988. | 


Paragraph 15 of Schedule 30, Finance Act (FA) introduced a new Section 803A into Income and 
Corporation Taxes Act 1988 (TA 1988). In some countries the law may ‘provide that one 
company may pay tax in respect of the aggregated profits of itself and others as if they were a 
single entity. The new provisions at Section 803A provide that, for the purposes of calculating 
credit relief: et f 
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— the relevant profits of these companies are regarded as a single aggregate figure in respect of 
a single company; and 

— the foreign tax paid by the responsible company as having been paid by that single company. 
Tax Bulletin Issue 54 published in August 2001 brought together guidance previously published 
on the Inland Revenue website concerning additional situations on which we had given 
individual guidance. Since then we have been able to look at how tax consolidations work in 
various countries, and the implications for treatment under Section 803A. If entities other than 
companies resident in the relevant territory are included in the group then the appropriate 
amounts of relevant profits and foreign tax will need to be excluded from the calculation of 
underlying tax for the S803A entity. 


NETHERLANDS 


A fiscal entity can be formed if one company owns at least 99% of a subsidiary. Neither parent 
nor subsidiary need be Dutch incorporated or resident, but all companies involved should be 
subject to the same Dutch tax regime. The formation of a fiscal entity is deemed to be a merger 
of the subsidiaries into the parent and all tax is assessed on the parent. However all companies 
within the fiscal unity are jointly and severally liable for the tax, although strictly the liability of 
subsidiaries is secondary. The fiscal unity is within Section 803A, even if the parent company is 
a company that is not resident in the Netherlands, because tax is payable by any other company 
any may be the “responsible company” and the fiscal unity will be within Section 803A. 


USA 


A US resident entity and its 80% subsidiaries may elect to file a consolidated federal income tax 
return. This may include non-corporate entities e.g. single member LLCs and non-US resident 
single member companies, if (re the latter) transparency has been elected under check-the-box. 
Each company is jointly.and severally liable for the tax of the group. 

Any company in the consolidated return may be the “responsible company”. Section 803A 
applies, even if the parent company is a non-resident company or a non-corporate entity. This 
point is covered more fully in Tax Bulletin Issue 54. 


GERMANY 

From 1 January 2001 an “Organschaft” can exist for federal tax if an entity and its subsidiaries: 

a. are integrated financially with the dominant entity having more than 50% of the voting 
rights in each subsidiary; and 

b. have a profit or loss pooling arrangement in place. 


It is also possible to have an Organschaft for trade tax purposes but, until 31/12/01 only if the 
dormant entity and its subsidiaries are economically and organisationally integrated. So a group 
may have either a federal or a trade tax Organschaft, or both. 


The dominant entity may be a German company or partnership, or a German branch of a 
non-German company. It is liable for the Organschaft’s tax. This is in respect of its own profits 
as augmented by those of subsidiaries, in other words the aggregate profits of all the companies. 
From 1/1/02, only financial integration is required for trade tax organschaft. 


Both federal and trade Organschaften are within Section 803A. Provided a group forms an 
Organschaft for one tax, Section 803A will apply in respect of both. This follows the principle 
set out in Tax Bulletin 54 for federal and state taxes in the USA. 


Where a federal organschaft is headed by a KG, OHG or branch, as the subsidiaries’ profits will 
move up by way of profit pooling payment, there will be no dividend in practice in respect of 


which $803A can apply. In that case Section 801B, which deals with profits transferred other 
than by way of a dividend, will apply. 


FRANCE 

Any entity which either: 

a. is subject to French corporation tax; or 

b. can elect to be taxed as a company; or 

c. 18 a permanent establishment of a non-French company 


can form an “Intégration Fiscale” with its 95% subsidiaries. Each group entity completes a tax 
computation on a stand-alone basis. These are then consolidated with adjustments-made for 
intra-group dividends, etc. Mit Fs 

Tax on the net consolidated profits is assessed on the top company. Although the subsidiaries are 
in principle jointly liable for the group’s tax liability, this is statutorily limited to the stand-alone 
tax that a subsidiary would have paid if it had not been a member of the Intégration Fiscale. — 
As the parent entity is responsible for paying French tax in respect of all members of the 
Integration Fiscale the tax grouping will fall within Section 803A unless the parent entity is a 
non-corporate entity or a French branch of a non-French company. ) veg waht Years 
Tax is always assessed on the “top” company. Therefore examples A and C included in’ Tax 
Bulletin 54 cannot in practice arise for a French tax consolidation. totter aibo1s 
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Two other consolidation systems are available in France, “Bénéfice Consolidé” and “Bénéfice 
Mondial”, However these are usually only available to a French company that heads an 
international group. The Section 803A position has not therefore been considered. 


LUXEMBOURG 

A fiscal unity can be formed between Luxembourg resident companies where a fully taxable 
company and one or more fully taxed subsidiaries are integrated financially, economically and 
organisationally, The parent company is responsible for paying the consolidated tax liability. 
Effective 1/1/02, only financial integration (now 95% ownership, rather than 99%, previously) is 
required. Moreover, Luxembourg branches of non-resident companies (which themselves are 
fully liable to a tax corresponding to Luxembourg tax) may now head a Luxembourg fiscal unity. 
Such a tax consolidated group will fall within Section 803A, the parent company begin the 
“responsible company”. As this will always be a Luxembourg-resident company, there will be no 
exceptions. 


NEW ZEALAND 


Groups of resident companies with 100% common ownership may elect to be subject to the 
consolidated companies’ regime. The group files a single return and receives a single tax 
assessment, This may be issued to any company in the group and all other group members 
remain liable for their share of the group tax liability, 

The company to which the group tax assessment is issued is the “responsible company” and 
Section 803A applies. As this will always be a New Zealand-resident company, there will be no 
exceptions. 


SPAIN 

A Spanish resident company may elect to file a consolidated return on behalf of itself and its 
90% Spanish resident subsidiaries. The tax is assessed on the parent company, but each company 
is jointly and severally liable for the tax. 

Section 803A applies. Any company may be the responsible company although this will 
normally be the parent company, 


FUTURE CHANGES 

Changes are proposed to the consolidation arrangements in the Netherlands from 1/1/03. The 
otential implications of these for Section 803A will be considered later once they are 

implemented and become relevant. 


CONTACT POINTS 

Further advice in a particular case may be obtained from 

Paul West, International (External Relations Group), (Underlying Tax Group), Fitzroy House, 
PO Box 46, Castle Meadow Road, Nottingham, NG2 1BD Tel: 0115 974 2020 

Or more general policy advice from 

Susan New, International (External Relations Group), Victory House, 30-34 Kingsway, London 
WC2B 6ES, Tel: 020 7438 7250 E-mail: Susan. New@ir.gsi.gov.uk 

Although the Inland Revenue is responsible for the conclusions reached, we are grateful to 
PricewaterhouseCoopers for their assistance in gathering information about the legislation in 
other countries. 
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Revenue accountants 


In Tax Bulletin Issue 47 (June 2000) we explained that we had recruited over forty accountants 
for deployment on compliance work. This article gives further information on the current 
osition, We now employ approximately ninety accountants mainly based in the Area Offices, 
arge Business Office (LBO) and Special Compliance Office (SCO). They are there to advise 
inspectors On accountancy and related commercial matters, In particular they advise on whether 
accounts comply with UK generally accepted accounting practice (GAAP) and show a true and 
fair view, 
The accountants who have been recruited are all members of ICAEW, ICAS, ICAI or ACCA. 
They have a number of years experience in practice and have worked for a range of firms from 
the small practice to the top five. Many of them have worked at senior manager or partner level 
prior to joining the Revenue, They are recruited because of their wide audit and accounting 
experience, and as such they are not tax specialists, 
The work they do covers all situations where the tax liability depends on the accounts. At one 
extreme this could be because amounts may have been omitted from the records and the 
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accounts based on them. At the other extreme it could involve highly technical issues on the 
correct application of accounting standards. The Revenue accountants deal with all of: the 
accountancy profession from the top five firms to sole practitioners and also unqualified agents. 


A senior local inspector generally manages the area accountants and SCO accountants. The 
LBO accountants are managed centrally by a senior accountant. 


Accountancy queries are referred to the Revenue accountants by inspectors at various stages in 
the selection and enquiry process. In the majority of these referrals they are able to assure the 
inspector that no further enquiries are required. This is seen as an important function of their 
work in that it saves valuable inspector time and further saves time and money for the taxpayers 
and their agents in dealing with what might otherwise have been fruitless Raguincs On 
occasions, however, they do have to make further enquiries in order to establish the facts before 
they can be satisfied that the accounts have been prepared in accordance with UK GAAP. 
Sometimes the explanations provided prolong the enquiries. As a simple example a tax partner 
explained that a stock provision was justified under FRS 12. Further enquiries established that 
the provision was indeed correct but of course it had nothing to do with FRS 12. 


In some cases there may be a dispute as to what is correct accounting practice in the particular 
circumstances and facts of the case. Accountancy is not an exact science and occasionally it is 
possible for different accountants to come to different conclusions, both of which are within the 
bounds of UK GAAP. However the advent of FRS 18 should reduce the number of occasions 
on which this occurs, as preparers of accounts are now required to choose those policies and 
estimation techniques that are most appropriate to the particular. circumstances. In these 
difficult areas it will be necessary for the Revenue accountants to establish all of the facts and to 
ensure that both sides have considered the alternatives before they are able to come to a 
conclusion one way or another. If they conclude that the accounts have been prepared on a 
tenable basis in accordance with FRS 18 then they will not try to substitute an alternative basis 
that they may prefer. Where they do not feel that the accounts have been prepared in accordance 
with UK GAAP they will pursue the matter. 


In reaching their conclusions the Revenue accountants have to follow certain procedures. They 
are encouraged to discuss more complex or difficult accounting issues with their accountant 
colleagues at an early stage. They are required to submit the case to the Board’s Advisory 
Accountant, based in the Inland Revenue Solicitor’s Office, at the earliest possible: stage of the 
enquiries, where a matter is potentially contentious. Naturally it would be premature to submit 
the case for a formal decision before all the facts are known. However, informal discussions can 
take place with the Board’s Advisory Accountant at any time. L; Ly 

It is in the Revenue’s interest that it should make best use of its accountancy resource. Thus, a 
further quality assurance/quality control procedure has been set up whereby senior accountants 
in the region will review other Revenue accountants’ work and be available to give advice at an 
early stage in proceedings. This will ensure that we get the best use of our accountants so that all 
cases are tackled in the most efficient manner to the benefit of both taxpayers and the Revenue. 


The Revenue accountants will not normally be corresponding direct with practitioners. Account- 
ancy aspects will be dealt with by inspectors with relevant input from the Revenue accountant, in 
the course of dealing with all the tax aspects of a case. However, if the practitioner feels that a 
meeting with the Revenue accountant would help to resolve the matter more efficiently then the 
Revenue accountant will be happy to take part in such a meeting. Indeed on occasions they, will 
suggest that such a meeting is the best way forward. 
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Taxation of Foreign Nationals: Schedule E—tax equalisation 


Ty eee aes 


EMPLOYEES RESIDENT BUT NOT ORDINARILY RESIDENT IN THE UNITED 
KINGDOM—LIABILITY UNDER CASES II AND Ill OF SCHEDULE E> 9 o>” 


An employee resident but not ordinarily resident in the UK is liable’ to UK tax under Case II 
Schedule E on emoluments in respect of duties performed in the UK. Such employees are also 
liable under Case III Schedule E on emoluments for duties performed outside the UK but only 
to the extent that the emoluments are received in the UK. Od 4) ssRO eeeAizNe : 


Paragraph 2 of Statement of Practice 5/84 (SP5/84) states that where the duties of a single office 
or employment are performed both in and outside the UK, ‘an apportionment is’ required to 
determine how much of the emoluments are attributable to UK duties and therefore liable to tax 
under Case IT Schedule E. Apportionment of emoluments is essentially a question of fact and 
the Inland Revenue accepts time apportionment based on the number of days worked abroad 
and in the UK except where this would clearly be inappropriates”) 0) of © «ete loee oh 
In addition to salaries and benefits, employers may also provide eds benefit 
of tax equalisation. This usually means that thé employer undertakes to meet ©: employee’s 
behalf any additional tax payable above the tax that the employee would have paid‘in his home 
country. It is well established that such payments made on behalf of employees form :part of 


‘ 
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their emoluments. But there has been a difference of view between the Revenue and‘a number of 
accountancy firms about the extent to which such tax equalisation emoluments are attributable 
to Case II or Case III Schedule E. 


The Inland Revenue’s view is that tax equalisation emoluments are wholly referable to duties 
performed in the UK where the underlying tax liability is similarly wholly referable to duties 
performed in the UK. Therefore, where an employer pays liability under Case Il Schedule E on 
an employee's behalf, the resulting tax equalisation emolument will itself be wholly chargeable 
under Case II Schedule E. 

The Revenue’s view was approved recently by a Special Commissioner in the case of Perro y. 
Mansworth (SPC286). The Special Commissioner stated that it was an inescapable fact that the 
payment of tax by the appellant’s employer was an emolument in respect of UK duties since that 
tax was only payable because of the performance of duties in the UK. 

Ms Perro’s net emoluments were time apportioned in accordance with SP5/84 in order to find 
the net attributable to UK duties. The Inland Revenue’s approach was to gross up this net figure 
of Case II Schedule E income on the basis that the payment of the tax was itself an additional 


emolument wholly referable to duties performed in the UK and chargeable to tax under Case II 
Schedule E. 


The Special Commissioner did not consider the treatment of reimbursement of tax on income 
other than employment income chargeable under Case II Schedule E. The employer of a 
tax-equalised employee may reimburse UK tax on investment income or capital gains. Employ- 
ers may also pay foreign tax liabilities on the employee’s behalf. We have been asked for our view 
on the treatment of such reimbursements. 

In the Perro case, time apportionment was the appropriate method for attributing the appellant’s 
net emoluments to Case II Schedule E, as there was no specific attribution of salary or other 
benefits between UK and overseas duties. However, the tax equalisation emolument was in that 
case as a matter of fact wholly referable to duties performed in the UK, so time apportionment 
was clearly inappropriate. We consider that the approach approved by the Special Commissioner 
in Perro is in harmony with SP5/84. 

When apportioning emoluments between Cases II and Cases III Schedule E, it is necessary first 
to consider whether those emoluments are wholly referable to UK or non-UK duties on the 
facts. Clearly if this is so, there is no need to consider time apportionment. If the emoluments 
are not wholly referable either to UK or non-UK duties, then time apportionment will be 
necessary in accordance with SP5/84, 

If an employer reimburses personal tax liability arising on non employment income such as 
bank interest, dividends or capital gains, then the first question is whether that reimbursement is 
an emolument that relates wholly to either UK or non-UK duties. We do not consider that the 
physical presence of the employee in the UK in order to perform employment duties is sufficient 
justification for treating such reimbursements as wholly in respect of duties performed in the 
UK. In the absence of unusual facts, we believe that such emoluments should be time 
apportioned. This will produce a net Case Il emolument that will then need to be grossed up. 


The gross up will be on the basis that the payment of tax on an emolument within Case I of 


Schedule E is itself an emolument wholly chargeable under Case Il Schedule B. 


With regard to foreign tax reimbursements, the attribution between Cases I] and IIT Schedule E 
will depend upon the facts and circumstances. If the foreign tax relates solely to overseas duties, 
then the payment of that tax by the employer will comprise an emolument wholly referable to 
duties performed outside the UK that cannot be charged to tax under Case If Schedule E. 
Alternatively, the foreign tax may be charged on worldwide income so that time apportionment 
is likely to provide the only practical mechanism for determining the attribution between Cases 
IL and ILI Schedule E. 


We have also been asked about the treatment of reimbursements of tax chargeable under Case 
III Schedule E. SP5/84 states that provided the emoluments assessable under Case I Schedule E 
are arrived at in a reasonable manner, the Inland Revenue are prepared to accept that Case III 
Schedule E liability will arise only where the aggregate of emoluments received in the UK 
exceeds the amount assessable under Case II Schedule E for that year. The amount assessable 
under Case III Schedule E is therefore restricted to the excess of the aggregate over the amount 
assessable under Case II Schedule E. We do not intend to depart from this practice. 

Where the employer meets Case III Schedule E liability, the payment of that tax to the Inland 
Revenue will clearly be received in the UK. We believe that it is logical that the payment of the 
Case III Schedule E liability will itself be a Case III Schedule E emolument and as the tax 
payment will be received in the UK, the related gross up will also be wholly chargeable under 
Case II Schedule E. 

We recognise that there can be significant practical difficulties in identifying whether an 
emolument relates solely to non-UK duties and therefore falls within Schedule E Case III. In 
such cases, we would not generally dispute time apportionment between Cases Il and HI 
Schedule E on the basis of working days. If any emoluments were allocated solely to Case III 
Schedule E as attributable wholly to non-UK duties, we would expect evidence to be available to 
justify the attribution, in the event of a Revenue enquiry. 
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NON RESIDENT EMPLOYEES 

Some tax-equalised employees are not resident in the UK. They may perform substantive duties 
of their employment in this country. Unless the specific terms of a Double Taxation Agreement 
(DTA) confer an exemption from UK tax on UK source employment income, such employees 
will remain liable under Case II of Schedule E on emoluments in respect of duties performed in 
the UK. Emoluments for duties performed outside the UK will fall outside of the scope of 
Schedule E except in very limited circumstances. We believe that the same approach to 
attributing tax equalisation emoluments should be adopted for non-resident employees as for 
those resident but not ordinarily resident employees whose emoluments are apportioned 
between Cases II and III Schedule E. 

The following simple examples are intended to illustrate the basic approach to-tax equalisation 
emoluments described in this article. It is recognised that many cases will have much more 
complex facts and that the ensuing calculations will be similarly complex. 


Examples 


Tanya has been sent to the UK to work at her employer’s UK branch for two years from 
1 January 2002. She is resident but not ordinarily resident in the UK from the day of her 
arrival. In addition to her UK duties, her employer requires her to make regular and extensive 
visits to an overseas branch of its business in order to monitor an important project. Whilst 
assigned to the UK, Tanya is subject to her employer’s policy on tax equalisation which 
provides for her to receive the same net salary and benefits as if she had remained in her home 
State. 

During 2002-03, Tanya performed the duties of her employment on 225 days. She spent 158 
days working in the UK and 67 days working overseas. Net salary and benefits from het 
employment were £100,000 of which £60,000 was received in the UK. Her employer was 
obliged to pay her tax liabilities in accordance with its tax equalisation policy. For simplicity. 
all calculations assume that Tanya’s income is chargeable to UK tax at 40%. 


Scenario 1 
Tanya’s only tax liability was incurred in the UK on the emoluments from her employment. 


CALCULATION OF UK TAX FOR 2002-03 


Net salary and benefits 100,000 
Less amount attributable to overseas workdays — 67/225 (30%) (30,000) 
Net attributable to the performance of UK duties 70,000 
Tax equalisation emolument — gross up for UK tax at 4/6 46,666 
Gross Case II Schedule E 116,666 
Tax at 40% 46,666 
Net Case II Schedule E 70,000 
Liability under Case III Schedule E Case I 116,666 
Received in the UK — 60,000 plus Case II tax of 46,666 106,666 
Case III — SP5/84 Nil 
Scenario 2 


Facts as above but Tanya’s employer also paid UK tax liability of £5,000 on her investmen 
income. As the £5,000 is not directly referable to the performance of duties inside or outsid 
the UK, it falls to be time apportioned in accordance with SP5/84. Therefore, the £5,000 ha: 


been added to net salary and benefits before calculating and deducting the amount attribut 
able to overseas workdays. 2 


CALCULATION OF UK TAX FOR 2002-03 


Net salary and benefits — as before ~ 100,000 
Plus UK tax liability on investment income nee AY 
Revised net salary and benefits 105,000 
Less amount attributable to overseas workdays — 67/225 (30%) 7 (31,500) 
Net attributable to the performance of UK duties oe rite bei 
Tax equalisation emolument — gross up for UK tax at 4/6 49,000 
Gross Case II Schedule E 122,500 Tax at 40% 49,000 
Net Case II Schedule E ; Tiditsadead 100s a: 
Liability under Case III Schedule E Case II ‘ oipibiaio ra 122,500... 
Received in the UK — 60,000 plus Case II tax 49,000 & other UK tax. 114,000, r 
5 ic ieee k 4 sliibs a 


Case III — SP5/84 jack cisrorp Nah an 
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Scenario 3 


Additionally, Tanya’s employer pays overseas tax liability of £5,000 direct to an overseas tax 
authority. The overseas tax is referable solely to the performance of duties outside the UK and 
is therefore excluded from the Case II calculation. 


CALCULATION OF UK TAX FOR 2002-03 


Net salary and benefits — as before 100,000 
Plus UK tax liability on investment income 5,000 
Plus overseas tax liability on overseas duties 5,000 
Revised net salary and benefits 110,000 
Less overseas tax (5,000) 
Amount to be time apportioned 105,000 
Less amount attributable to overseas workdays — 67/225 (30%) (31,500) 
Net attributable to the performance of UK duties 73,500 
Tax equalisation emolument — gross up for UK tax at 4/6 49,000 
Gross Case II Schedule E 122,500 
Tax at 40% 49,000 
Net Case II Schedule E 73,500 
Liability under Case III Schedule E Case II 122,500 
spre in the UK — 60,000 plus Case II tax 49,000 & other UK tax 114,000 
Case II — SP5/84 : Nil 
Scenario 4 


Facts are the same as in Scenario 2 except that £70,000 out of the £100,000 net salary and 
benefits has been received in the UK. 


CALCULATION OF UK TAX FOR 2002-03 


Net salary and benefits — as before 100,000 
Plus UK tax liability on investment income 5,000 
Revised net salary and benefits 105,000 
Less amount attributable to overseas workdays — 67/225 (30%) (31,500) 
Net attributable to the performance of UK duties 73,500 
Tax equalisation emolument — gross up for UK tax at 4/6 49,000 
Gross Case II Schedule E 122,500 
Tax at 40% 49,000 
Net Case II Schedule E 73,500 
Liability under Case III Schedule E Case II 122,500 
Received in the UK — 70,000 plus Case II tax 49,000 & other UK tax 124,000 
5,000 

Net Case III — SP5/84 1,500 
Tax equalisation emolument — gross up for UK tax at 4/6 1,000 
Gross Case III 2,500 
Total gross emoluments — Cases IT & III 125,000 
Tax at 40% 50,000 


FURTHER INFORMATION 


Martin Delnon, Personal Tax (Technical), Sapphire House, 550 Streetsbrook Road, Solihull B91 
1QU Tel: 0121 713 4634; Fax: 0121 713 4620; E-mail: Martin. Delnon@ir.gsi.gov.uk 
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Review of links with business—international tax issues 


The Review of links with business, published in November 2001, recommended (R35) that the 

Revenue should publish guidance that would— 

— better focus transfer pricing enquiries by giving more advice on the nature of the risk 
assessment to be carried out before the decision to embark on an enquiry is made. 

— facilitate the timetabling of the course of an enquiry, by setting out what could reasonably 
be expected of each side in terms of the time to provide information and to examine what is 
provided. 

This article is concerned with transfer pricing enquiries into an enterprise’s fundamental pricing 

structure for cross-border transactions with associated enterprises. These include enquiries into 

such areas as royalty rates, distributor margins, manufacturer margins, pricing methodologies 
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(for example cost plus versus profit split). This article is not concerned with enquiries into such 
areas as thin capitalisation, imputation of interest on outward loans; guarantee fees, o1 
management fees where such an area is the only cross border transaction: Such enquiries do not 
generally require the level of analysis of other transfer-pricing enquiries and do not normally 
take as long. 

Representations received by the Revenue clearly favoured a collaborative approach to timeta- 
bling rather than a prescriptive or inflexible approach. This article sets out a collaborative 
approach. It is hoped that this will meet the best interests of both companies and the Revenue 
Where it is not possible to pursue a collaborative approach enquiries will need to be based on 
what is specifically provided for in UK legislation supplemented by exchange of information 
powers in tax treaties. Such an approach is likely to be longer and less flexible than. collabora- 
tion. . 

This article addresses Recommendation 35. It does not address Recommendation 34 (Transfer 
Pricing documentation requirements). However, the Revenue recognises that some taxpayers are 
anxious to know the level of documentation to be submitted with a CTSA return. In that 
context, we can reaffirm that, although there is a requirement that appropriate documentation 
needs to exist at the time the return is made, there is no requirement to provide such 
documentation as a routine matter along with a CTSA return. 


RISK ASSESSMENT PROCESS 


Transfer pricing enquiries can be enormously resource intensive for both companies: and thé 
Revenue, so a transfer pricing enquiry should not be contemplated without first undertaking ¢ 
detailed risk assessment. 


In view of the potential resource cost of a full enquiry, transfer pricing risk assessments shoulc 

be conducted to a greater level of detail than risk assessments in many other potential enquiry 

areas, 

It is recommended that risk assessment should ideally include— 

— A review of any previous transfer pricing papers 

— A detailed examination of six years’ consolidated group accounts and of accounts o 
individual UK and appropriate non-UK entities ' 

~ Consideration of the group structure and identification of haven/shelter countries 

— A review of industry trends, details of the company’s place in its sector, and” recen 
developments within the group (new acquisitions, new locations, etc) +) 

— A review of databases for multiple year data and potential comparables « 

— Areview of company returns in other jurisdictions 

— Liaison with PAYE office for details of highly-paid UK staff 

— Possibly haison with Customs & Excise. 


If such pre-enquiry work seems excessive in a particular case this may be! an indication eithe: 
that the case is not suitable for a transfer-pricing enquiry, or that any enquiry should hav 
limited scope. SVS 


The mere presence of cross-border transactions between associated entities is not’ in itsel 
sufficient reason to initiate a transfer-pricing enquiry, even if the amounts ‘involved»im th 
transactions are substantial. For example, a car distributor may purchase £1bn of cars from it 
foreign parent company, but if a net profit in line with commercial experience in car distributior 
is achieved on UK activities, there may be no substantial transfer pricing risk. _ 


OBTAINING INFORMATION FOR RISK ASSESSMENT 

: : eure nf rAd (AOA) roe pF Ls 
There may be difficulties obtaining some of the information outlined above; particularly witl 
foreign owned small or medium sized groups. Such cases sometimes are not (even on % 
world-wide basis) large enough to feature on data bases, websites, sector commentaries, ete. 


If the group as a whole does not feature in the above sources, this may be an indication that th 
UK operation is small: the potential tax at risk may not justify the resource cost of a transfe 
pricing enquiry for either the Revenue or the business. Ve ivablwth cL SAYS \agpast 
In a large multi-national enterprise (MNEB) the high value-adding activities can be located in an: 
part of the group. There is a risk that UK companies within the group might be rewarded as i 
they were performing routine functions with low added value that understate! the-economi 
reality. With smaller firms, the high value-adding parts of the enterprise are more likely to bi 
found in the home territory and this should be borne in mind when conducting risk assessments 
Of course if the evidence of the accounts (eg large bonuses to, staff) or other sources suggest 
otherwise then a different view of the risk may need to.be takem, o.)¢> 6) off oil on) 
Depending on the functions and role of the UK business, it may not ‘always be’necessary t 
know a lot about the rest of the group. For example if the UK business is a distributor, it may bi 
appropriate to establish the arm’s length price by examination of comparable uncontrollec 
analysing th 


transactions of independent UK distributors which would: not necessarily involve, 
results of the world-wide group. oludnizib 2ster vilsyvot am assim 
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EXCHANGE OF INFORMATION 

Information powers under domestic UK law are not suitable for dealing with information not in 
a UK resident’s power and possession. 

UK subsidiaries can often legitimately say that some of the information requested in transfer 
pricing enquiries is in the power and possession only of a foreign associate. Where a double tax 
treaty with the UK exists and contains an Exchange of Information article, the UK Competent 
Authority can request the information about associated entities via his/her opposite number in 
the associate company’s territory. 

In the light of this alternative power, businesses may want to volunteer the information, in the 
knowledge that the Revenue can obtain it eventually anyway, and that failure to do so would 
hold up the enquiry. Many Multi National Enterprises already volunteer the information where 
they are persuaded that it is relevant. 

There are no de minimis limits for an Exchange of Information request. However the Revenue 
will not generally burden other tax administrations with routine requests where the amount of 
tax at stake is either small or speculative. 


PARTICULAR RISK AREAS 


Existence of tax haven entities outside the CFC rules that are profitable despite the absence of 


significant activities carried out in their bases. 
Instances of mismatches between the likely scale of tax haven operations and the level of profits 
ullocated to them; (Although the existence of transactions with affiliates in low tax areas may 
ict as an important indicator, potential transfer pricing issues should not be ignored simply 
because the other party.is in a normal or even high tax rate jurisdiction). 
Profit margins in the UK are lower than in the group generally AND there are reasons to believe 
that this should not be the case. 
UK company possesses the resources to generate high margin profits yet produces only a routine 
ow margin profit. The Revenue will look for presence of eg 

heavy investment 

highly skilled and remunerated technical or R&D workforce 

intangibles eg trade names, Know-how, patents etc. 
Royalty or management fee payments that don’t appear to make commercial sense AND which 
substantially impact on UK bottom line eg 

for a brand name unknown in the UK 

for technology to which significant value has been added by complex processes carried out in 

the UK 
- for nebulous bundles of intangibles, 
Poor performance over a number of years when there is no Obvious prospect of super profits in 
ater years to justify the risk of continuing losses. 
Any period in which changes in intra group contractual arrangements purport to adjust the risk 
yrofile, and hence the reward, of the UK group; eg-— 
- distributor becomes commissionaire (AND net profits fall away) 
- full manufacturer becomes contract manufacturer 

R&D activities that once generated royalties move to contract basis 
- cost sharing arrangements introduced, 
Chere are no de minimis limits or safe harbours in UK transfer pricing legislation, but regard 
should be given to both the potential tax at risk and the level of difficulty in establishing the 
um’s length price. 
Where, for example, the cost base is agreed to be £5m, in a case where exceptionally an arm’s 
ength cost plus percentage is agreed to be the appropriate method, each 1% increase in the mark 
ip adds only £50,000 to profits. Given the difficulties that can sometimes arise in establishing an 
irm’s length mark up, an enquiry into whether the cost plus percentage should be, for example, 
11% rather than 10% may well not be appropriate. 
Where on the other hand a company makes an interest free loan of £1m to a well capitalised 
ffiliate, the potential adjustment may still only be in the order of £50-£100,000, but such a case 
ould well merit enquiry because of the relative ease of identifying an arm’s length price, 


TIMETABLING: VOW 

\ timetabling framework already exists for transfer pricing cases where applications are accepted 
or Advance Pricing Agreements (APAS). Further details are set out in Tax Bulletin 43E(part 3) 
ind Statement of Practice 3/99. There, the Inland Revenue aims to complete the APA process in 
\ months. An important feature of an APA is that the process is initiated by the company and 
he timetable does not start until the company has submitted a comprehensive formal proposal. 
APA formal proposals often contain information that may not be in the power and possession of 
1 UK resident, and hence possibly go beyond the requirements of CTSA. As business operations 
yecome more globally integrated a functional analysis of the counterparty to a transaction or 
letails of how the business is structured globally may be relevant in establishing the arms length 
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price. In such circumstances a company may have complied with its obligations under CTSA but 
still not be in a position to produce readily all the information requested by the Revenue. 


A transfer pricing enquiry, unlike an APA, is initiated by the Revenue and the timetable may well 
need to be longer than 18 months to enable the company to collate the information prepared for 
CTSA purposes and to obtain any further information requested by the Revenue. 


Transfer pricing enquiries can be broken down into four stages 


Stage 1 Initial enquiry following risk assessment by the Revenue 

Stage 2 Provision by the company of response to Revenue initial enquiries 
Stage 3 Revenue’s consideration of company’s response 

Stage 4 Negotiation and agreement 


As a result of the risk assessment the Revenue may decide not to make enquiries. Similarly the 
conclusion of the Revenue’s consideration may be that the company’s transfer pricing need not 
be challenged and the enquiry will be closed. A typical analysis of the full enquiry process is 
illustrated at the end of this article. 


Whilst the structure afforded by an APA style timetable can have benefits both for companies 
and the Revenue, other transfer pricing enquiries may need to be more flexible. In particular, it 
may not be in the interests of anyone for the timetable for the whole enquiry to be set in stone at 
the outset. There are advantages in ongoing discussion to agree a timetable for the next stage of 
the enquiry. So, for example, when the initial enquiry is made there will be an agreement as to 
how long the company would have to make a response. When the company responds the 
Revenue will agree with the company a reasonable time for the Revenue response, and so on. 
Where the agreed timeframe for a particular stage exceeds three months it may be appropriate to 
agree an interim meeting to discuss progress. 


INITIAL ENQUIRY (FOLLOWING RISK ASSESSMENT) 
The initial enquiry should be both focused and comprehensive. 


The risk assessment may show that it is not appropriate or feasible to review all cross border 
transactions in a single enquiry, particularly for large complex groups. 


In a pharmaceutical company for example, it may be appropriate to focus on the transfer pricing 
issues arising from a single drug. In a financial concern it may be appropriate to focus on a single 
business stream, say fund management, but not capital markets. In an industrial conglomerate 


there may be little overlap between different businesses so it may be appropriate to deal with 
them separately. 


If there is an existing agreed procedure for reviewing risks with a company this may be 
particularly helpful in questions of transfer pricing. But once having identified an area of 
concern, the initial enquiry should be comprehensive, the objective being to procure from the 
company a justification for its transfer pricing in the relevant area comparable to that of an APA 
formal proposal. So, for example, where the risk assessment identifies a royalty rate as a concern, 


the opening enquiry will generally extend to include other cross border transactions such as 
management fees or purchases of goods. 


Requests by the Revenue for information should avoid placing an unnecessary or disproportion- 


ate burden upon the company. Sometimes putting the company to considerable: trouble is 


unavoidable but an early meeting to discuss the practicalities of producing and presenting the 
information could be beneficial. For example— 


— A request for information in a particular format that was particularly difficult or incompat- 
ible with the way that the company keeps its records could be avoided. 
— The Revenue and the company would have an opportunity to ensure that the Revenue’s 


concerns were clear and that the company understood what information was required to 
address those concerns. (W 


COMPANY’S RESPONSE TO INITIAL ENQUIRY 


When a company makes a return under CTSA there is a statutory requirement to prepare and 
retain documentation that demonstrates that its transfer pricing satisfies the arm’s length 
standard. This documentation needs to exist at the time the return is made. This is discussed 
further in Tax Bulletin 37A (Part 2) published in October 1998. / 


In response to an initial enquiry, a company will need to make use of the documentation that 
existed at the time the return was made. Such documentation ought to be capable of being 
produced quickly. The company might, however, want to provide material going beyond what is 
contained in the required documentation or going into that material issues in greater detail. Such 
material might or might not exist at the time the initial enquiry is made. Where it does exist, it 
can be produced quickly. Where it does not exist, the time necessary to produce it will vary with 
the. nati Bt She maienal Depending a0 te circumstances and complexity of the issues, it 
e for the company and t i ything up 
months to produce the material. hon S Aun + SreScis REGS of 20 hres ue i : 
In the event that the company is able to respond within a month, because all the requested 
documentation exists at the time the return is made, the Revenue does not then have an extra five 
months to complete its own consideration. Nor has the company gained five months grace for 
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some later stage in the process. The response times for each stage of the process whatever they 
are agreed to be are determined independently of response times in other stages of the process. 


Depending on the nature of the transactions under enquiry some of the information requested 
might not be in the power and possession of UK subsidiaries. The Revenue may be able to 
obtain such information under the Exchange of Information article of the relevant Double 
Taxation Treaty, but this will inevitably introduce delay. If the process is to be speeded up the 
company will need to volunteer such information. 


REVENUE’S CONSIDERATION OF COMPANY’S RESPONSE 


The Revenue will aim to conclude its initial review of the company’s position within a timeframe 
agreed with the company. In the APA model this initial review phase can take up to six months, 
with a further six months for obtaining and reviewing additional information. This phase of the 
transfer pricing enquiry needs to be carefully handled and the time needed will vary greatly from 
case to case. It is not sensible to be prescriptive but the following is indicative of the steps and 
timeframes that may be achievable. 

Within six months the Revenue aims to conclude its initial review and to share its preliminary 
conclusions with the company. The Revenue may decide at this stage to close the enquiry. If not 
the Revenue will say what the concerns are and explain what further information is required and 
why. 

The company and the Revenue may agree to schedule an interim meeting, for example after three 
months, to discuss the Revenue’s preliminary findings and report on progress. 

The Revenue’s request for supplementary information will often include arrangements for site 
visits and the opportunity to meet key employees of the company. The purpose of such visits 
and meetings would be to obtain information required by the Revenue to complete its 
consideration of the company’s position. 

In the next six months the company produces the requested information, arranges any site visits 
and makes further representations in support of the appropriateness of its transfer pricing. 
Representations and information may. be presented at meetings, in writing or through any other 
convenient and secure media. Again interim meetings to discuss progress can be agreed. 
Following receipt of the supplementary information the Revenue will present its position, either 
in writing or at a meeting. The enquiry may be closed at this stage. The Revenue may request 
further information if appropriate (again giving reasons) but ideally the enquiry should be 
narrowing by now. 

In practice there may be more or fewer steps in this phase, and depending on the facts and 
circumstances of the particular case, one step may take longer than another. The important 
point is that the Revenue will explain its reasons for any supplementary information requests 
and for its decision to continue with the enquiry. 


NEGOTIATION AND SETTLEMENT 


The Revenue and companies have a mutual interest in settling transfer pricing enquiries by 
negotiation rather than through litigation. The combination of well directed risk assessment and 
an agreed timetable for enquiries should mean that the negotiating stage is reached after a 
reasonable period with the disputed areas clearly identified. 


MUTUAL AGREEMENT PROCEDURES 


In the event that an adjustment to UK profits results from the enquiry, then the company may be 
exposed to double taxation. Where Mutual Agreement Procedures are invoked the respective tax 
administrations will endeavour to eliminate that double taxation. At present the Revenue has an 
agreed timetable framework for dealing with Mutual Agreement Procedure cases involving the 
USA and is seeking to extend that framework to other treaty partners. More details about 
Mutual Agreement Procedures will be published in due course. 
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Capital gains tax—taper relief: anti-avoidance—TCGA 1992 Sch A1 
paras 11 and 11A 

This article covers: 

~ The implications of the repeal of TCGA 1992 Sch Al para 11 


— The purpose and scope of TCGA 1992 Sch Al para 11A ei Oi 
— The application of TCGA 1992 Sch Al para 11A in some common situations 
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THE IMPLICATIONS OF THE REPEAL OF TCGA 1992:SCH A1 PARA 11 


TCGA 1992 Sch Al para 11 does not apply to disposals of shares on or after 17 April 2002, even 
if there was a relevant change of activity involving a close company before! that date: The 
paragraph only needs to be considered on a disposal of shares of a close company before that 
date. Sif 


THE ENACTMENT OF TCGA 1992 SCH A1 PARA 11A 


FA 2002 s 47, Sch 10(3) enacted TCGA 1992 Sch Al para 11A (periods of share ownership not 
to count if company is not active) for disposals of shares in companies from 17 April 2002. For 
taper relief, “shares” includes securities and certain debentures. The full text of paragraph 11A is 
[reproduced in Part 1b of this publication]. 


THE PURPOSE OF TCGA 1992 SCH A1 PARA 11A 


The Government had two purposes in mind when introducing TCGA 1992 Sch Al para 11A as 
part of the Finance Bill 2002: 


— That the paragraph should provide continued revenue protection against transactions 
arranged to secure excessive taper relief. For example, where an individual sets up a company 
in year 1; does nothing with it until year 8 when it is used to acquire an asset; and disposes of 
the company’s shares in year 11. Without TCGA 1992 Sch Al para 11A,. the individual 
would obtain ten years of taper relief on the gain from the shares, even though that gain 
would be wholly attributable to the increased value of the asset acquired by the company 
only three years previously. 

— That the paragraph should ensure that people are not inadvertently disadvantaged if they 
use a long-held dormant company to conduct a trade. Without TCGA 1992 Sch Al 
para 11A, the company’s shares would be classed as non-business assets during the period of 
dormancy, leading to less taper relief than expected on a future disposal of those shares, 
even Sts the only activity ever actually conducted by the company prior to the disposal 
was trading. 


HOW TCGA 1992 SCH A1 PARA 11A WORKS 


The paragraph applies where, on or after 17 April 2002, there has been a disposal of shares in a 
company which was both close and “inactive” at-any time from 6 April 1998 to the date of 
disposal. If so, then the period during which the company was both close and inactive will not 
count for the purposes of taper relief. So the paragraph I11A test should be appliéd before 
considering whether an asset is a business asset or not. The examples below show how 
paragraph 11A works. 


Mary acquires shares in a company on | July 1998. These are disposed of onl September 
2002. The company was both close and inactive from 1 July 1998 to 31 December 1998 
(inclusive). On 1 January 1999 the company started to trade (ie ‘it became “active”). It 
continued trading until | September 2002 and remained close in that period, 


Under FA 2002 Sch 10 para 8(3)(d), certain debentures are now treated as securities for the 
purposes of taper relief for disposals on or after 6 April 2001 and for all holding periods, 
However, TCGA 1992 Sch Al para 11A (like certain other revenue ‘protection provisions) 
does not apply to any such debentures in relation to any time before 17 April 2002. 

Mary’s qualifying holding period for taper relief purposes will be the period:from 1 January 
1999 (rather than 1 July 1998) to 1 September 2002. There are three (rather than four) whole 
years in this period. This will also be Mary’s relevant period of ownership. If the shares 
qualified as business assets throughout the relevant period of ownership full taper relief at the 
business rate will be due in computing the chargeable gain. eee 


John acquires shares in an active close company on 1 May 1999. The company is inactive from 
| August 2002 but becomes active again on 1 August 2004. John disposes of his shares on 
| December 2005. The company remained close throughout. John’s qualifying holding period 
will be the combined period from 1 May 1999 to 31 July 2002 and 1 August 2004 to 
| December 2005, or four years and seven months. This is also the relevant period of 
ownership of the shares. There are four whole years in the qualifying holding period. John will 
need to work out if the company was his qualifying company during the fre pars of the 
relevant period of ownership in order to see if business assets taper is due. (The period 
1 August 2002 to 31 July 2004 is a period that “does not count” for taper purposes. It is not 
therefore taken into account in working out either the qualifying holding period or the 
relevant period of ownership.) Le SHEL NES ae rare NOUS 


ist 3908+ xe 46 lets axe B 
RELEVANT PERIOD OF OWNERSHIP and. an r hey spay 

- Pr Aye AaBieLe | 
Where TCGA 1992 Sch Al para 11A applies, the start point of the relevant period of ownership 
can be more than ten years before the date of disposal. But the relevant period of’ ownershi 
cannot be more than ten years, nor can the start date precede,6 April 1998 or-the date of 
acquisition of the asset (TCGA 1992 Sch Al para 2). This ‘can be illustrated» bya» simple 
example. A, due LOG) AD DT Feonteuity gael tos 
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Amarjeet acquired shares in an active close company on 15 February 1999. These are disposed 
of on 15 May 2010. The company was close throughout but inactive between 15 June 2001 
and 15 March 2002 and this period will not count in working out the relevant period of 
ownership. The relevant period of ownership will therefore be the combined periods from 
16 March 2002 to 15 May 2010 and'15 August 1999 (not 15 February 1999) to 14 June 2001, 
being 10 years ending with 15 May 2010. 

The way in which periods that do not count affect the qualifying holding period and relevant 

period of ownership for paragraph 11A purposes is therefore the same as for TCGA 1992 

Sch Al para 10 (see CG17928). 


REQUIREMENT TO BE CLOSE 


Whether or not a company is close at any time for the purposes of TCGA 1992 Sch Al para 11A 
is to be determined in accordance with the normal rules found in TA 1988 ss 414 and 415. 


Note that the assessment of whether a company is both close and inactive needs to be made for 
all times that shares were owned and may involve more than one company if there has been a 
share reorganisation (see below). That is different from TCGA 1992 Sch Al para 11, where the 
assessment whether a company was close needed only to be made in respect of the position on a 
disposal and only in relation to the company in which the shares were held at the time of the 
disposal. 

A period when a company is inactive but not close will still count for taper relief purposes. So, in 
John’s case above, if the company had been a non-close company at all times then para- 
graph 11A would not apply and John’s qualifying holding period and relevant period of 
ownership would be 1 May 1999 to | December 2005. 


COMPANY RECONSTRUCTIONS AND REORGANISATIONS 


A person eligible for taper relief may exchange shares or debentures for other shares or 
debentures when a company is reorganised, reconstructed or amalgamated. Where the relevant 
conditions are met, TCGA 1992 s 127 applies and the reorganisation is treated as not involving 
any disposal of the original shares or any acquisition of a new holding. The original shares and 
the new holding are treated as the same asset acquired as the original shares were acquired. 
Where, as.a result, there is but one asset—represented at certain points in time during the 
holding period by the original shares and at other points in time by the new holding of 
shares—the tests in TCGA 1992 Sch Al para 11A are applied, at any particular time during the 
holding period and the relevant period of ownership, by an examination of the status of the 
company in which the shares were then held. For example— 
Ali holds shares in a close trading company A, which he acquired on 18 November 1999, On 
7 July 2002 the trade of that company is transferred to a newly formed close company B. The 
shareholders of A receive shares in B in consideration for the transfer of the trade. Company 
A is then liquidated, This whole transaction is treated as a reorganisation of shares for capital 
gains tax purposes. There is no disposal of the A shares as a result of the reconstruction, and 
the shares in company B are treated as acquired when the A shares were acquired. Ali disposes 
of his B shares on 1 October 2007. B was a trading company throughout. The assessment for 
paragraph 11A is made in respect of the shares actually held at the time. So for the period 
18 November 1999 to 6 July 2002, Ali looks at company A; for the period 7 July 2002 to 
1 October 2007, Ali looks at company B. Whilst Ali held shares in company A it was close but 
active throughout: The same applies to the times he held shares in Company B. Therefore 
paragraph 11A will not apply. Ali’s qualifying holding period and relevant period of 
ownership will be from 18 November 1999 to 1 October 2007. 


BONUS YEAR 
The bonus year is available for assets that had been acquired before 17 March 1998 and held on 
6 April: 1998. TCGA 1992.Sch-Al para 11A has no effect on the availability of the bonus year. 


MEANING OF ACTIVE 

TCGA 1992 Sch Al para 11A(2) details when a company is “active” for the purposes of the 
paragraph but this is subject to TCGA 1992 Sch Al para 11A(4). 

A company is regarded as active at any time when it is carrying ona business of any description, 
Business has a wider meaning than trade and may include property investment and rental, Any 
time when a company is a trading company, or the holding company of a trading group, will be 
a time when that company is active, for TCGA 1992 Sch Al para 11A purposes. 

A company will also be regarded as active when it is preparing to carry on a business of any 
description. Whether or not itis preparing to carry on a business is a question of fact. At one 
extreme the directors of a company may simply get together once a year to agree that the 
company will do nothing in the coming year unless a business opportunity arises, That company 
would not be“‘active” for TCGA 1992 Sch Al para 11A purposes. By comparison, the directors 
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of another company may have identified a specific business opportunity and be in negotiation to 
finance and start up or acquire a business. This would be an active company for TCGA 1992 
Sch Al para 11A purposes. 

A company will also be active when it or another person is winding up the affairs of a business 
of any description that it has ceased to carry on. This will include the formal winding up of the 
company by a liquidator. But a company that is in liquidation and where there are no winding 
up activities is unlikely to be active. It will also include cases where the directors, or some other 
person, are dealing with the post-cessation business affairs of the company but the company 
remains in being. This will usually involve paying off creditors, closing bank accounts, selling off 
assets etc. And it will include cases where the company is intended to remain in being in order to 
start another business later, but there is to be a gap between winding up the first business and 
starting the next: the time spent winding up the affairs of the first business counts as active. 
Alternatively, a company previously engaged in one trade or business, may do nothing for a time 
and subsequently start a new trade or business. Only the middle period, during which the 
company is neither settling the affairs of the earlier business nor preparing to start the later 
business, is “inactive”. 

TCGA 1992 Sch Al para 11A(4) describes certain activities which will not count as activities for 
the purposes of TCGA 1992 Sch Al para 11A(2) where all or any of these are the company’s 
only activities. These activities are explained in the next section of this article. 


FURTHER SITUATIONS WHEN A COMPANY IS TREATED AS ACTIVE 


TCGA 1992 Sch Al para 11A treats a company as active in certain specific situations where 

groups and/or joint ventures are involved. These are— 

— Where the company is the holding company of a group of companies that contains at least 
one active company; or, 

— Where the company has a qualifying shareholding in a joint venture, company or is the 
holding company of a group of companies any member of which has a qualifying 
shareholding in a joint venture company. 

By definition a joint venture company will be active, as it has to be a trading company or the 

holding company of a trading group (TCGA 1992 Sch A1 para 23(2)). 


CERTAIN ACTIVITIES ARE NOT ENOUGH TO MAKE A COMPANY ACTIVE 

A company will not be regarded as active where all it does is one or more of the following— 

— Holding money (in any currency) in cash or on deposit; 

— Holding other assets whose total value is insignificant; 

— Holding shares in or debentures of a company that is not active; 

~ Making loans to an associated company or to a participator or an associate of a 
participator; and 

— Carrying out of certain statutory administrative functions. 


For example, a company may issue 100 £1 ordinary shares (fully paid). If that is all the company 
has done to date it will not be active. Or, it may simply be a repository for funds which are held 
in cash or on deposit without indulging in any other activity. 

Only where there is a structured commercial activity beyond the holding of money on deposit 
which the company is carrying on, or is preparing to carry on, would it count as active. 

In another case a company may have invested the £100 it received on the issue of the ordinary 


ee in an option to buy an asset. The value of the option would normally be insignificant at 
at time. 


Finally, the company may simply make an annual return of accounts to Companies House. 
In all these cases the company will be inactive. 


MEANING OF INSIGNIFICANT 


The word “insignificant” must be given its normal dictionary meaning of trifling or completely 
unimportant. Thus in most cases it is unlikely to cover any assets with a value in excess of £1000. 
Ultimately, whether or not the holding of assets is insignificant is a question of fact. 


MEANING OF BUSINESS 


The meaning of business was discussed in Tax Bulletin 53 in the context of TCGA 1992 Sch Al 
para II and its use in TCGA 1992 generally. There we explained that the concept of a business is 
central to parts of the capital gains code. For example, TCGA 1992 s 162 concerns the transfer 
of a business to a company as a going concern and TCGA 1992 s 163 provides for retirement 
relief on the disposal of a business or business assets. In the case of TCGA 1992°s 163, for 
example, relief is restricted to assets used for a trade, profession, ete and this does not include 
assets used for a lettings business within Schedule A. However, a lettings business willbe a 
business for the purposes of TCGA 1992 Sch Al para 11A.The meaning of business is not 
defined for the purposes of TCGA 1992 Sch Al para 11A. Generally it should not be difficult to 
identify whether or not a business is being carried on. Inevitably there will be a few cases on the 
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margin where the facts will have to be considered carefully. The first point to note is that 
‘business’ and ‘trade’ are not synonymous. Whilst all trades are businesses, there are many 
businesses that are not trades. Property letting, as opposed to the provision of services to 
tenants, may be a business though not a trade. The holding of investments can also amount to a 
business. Indeed, there is judicial support for the view that this does not have to be actively 
carried on to be a business of making investments (see, for example, JRC v The Korean 
Syndicate Ltd 12 TC 181). But TCGA 1992 Sch Al para 11A will apply where the “business” is 
not regarded as active because of the restrictions in TCGA 1992 Sch Al para 11A(4). On the 
other hand, there are several cases where it has been held that a trading company which has 
ended its main activities but has retained its investment portfolio is not carrying on a business of 
holding investments. The most recent case is Jowett v O'Neill and. Brennan Construction Ltd 
70 TC 566. In that case, Mr Justice Park acknowledged that whilst the normal conclusion, when 
a company lays out its assets and earns an income return, is that it is carrying on a business there 
will, as a matter of law, be exceptional cases where the facts indicate that no business is being 
carried on by the company. As Park J pointed out in the O'Neill case, it is the exception rather 
than the rule that means a company is not carrying on a business when it puts its money on 
deposit. But—because of the restrictions in TCGA 1992 Sch Al para 11A(4)—there needs to be 
business activities beyond just holding money on deposit for a company to count as active. 


The new legislation in TCGA 1992 Sch Al para 11A makes clear that it is not necessary for the 
business to be conducted on a commercial basis or with a view to the realisation of a profit. 
References to carrying on a business include holding assets and managing them (TCGA 1992 
Sch Al para 11A(3)(5)). Simply holding assets will not necessarily amount to carrying on a 
business. 


Commentary—Simon's Taxes C2.1414A. 
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Capital gains tax—capital sums derived from assets: reliefs and Extra 
Statutory Concession D33 


INTRODUCTION 


This article sets out how reliefs are calculated when a capital sum is derived from an asset and 
when ESC D33 (the Zim concession) is applied. In particular this note deals with some common 
situations where taper relief is due. The Revenue’s Capital Gains Manual provides guidance on 
general capital gains tax (CGT) principles where capital sums are derived from assets at 
CG12940 onwards and for ESC D33 at CG13010 onwards. 


OVERVIEW 


For CGT purposes, a reference to a “disposal” of an asset includes not only a reference to the 
actual disposal (or an actual part-disposal) of the asset: it also includes reference to certain 
occasions where.a “capital sum”, in money or “money’s worth”, is “derived from assets” (TCGA 
1992 s 22). Accordingly, a person who receives a capital sum derived from an asset is treated for 
CGT purposes as though he or she had made a disposal of that asset. The date of the deemed 
disposal is the date the capital sum is received (TCGA 1992 s 22(2)). 


There is a deemed disposal of an asset where a capital sum is received as compensation 


— for any kind of damage or injury to the asset, or 

— for the loss, destruction or dissipation of the asset, or 

— for any depreciation or risk of depreciation of the asset. 

Identifying the asset from which a capital sum is derived can sometimes be a problem in the 
application of TCGA 1992 s 22. The case of IRC v Montgomery (49 TC 679) explores the 
meaning of the phrase “derived from assets” and is also a useful illustration of the problems 
associated with identifying the correct asset for TCGA 1992 s 22 purposes. Other cases are 
discussed at CG12985 onwards. The question will often be whether the sum derives from the 
asset itself or from a right to take action for compensation or damages. This point was 
considered in the case of Zim Properties Ltd vy Proctor (58 TC 371). In that case the asset 
disposed of was held to be the “right to take action” rather than the land which, owing to the 
alleged negligence of the company’s solicitors, was not sold. 

Where a capital sum is derived from an asset, and TCGA 1992 s 22 applies, we look at the 
history of the use of the asset from the time it. was acquired to the time the capital sum is 
received to determine what reliefs are due and how they should be calculated. We confirm that in 
these circumstances “reliefs” includes taper relief. 


TAPER RELIEF AND TCGA 1992 S 22 


Taper relief reduces a chargeable gain after losses according to how long an asset has been held 
before its disposal (the qualifying holding period). The amount of the reduction depends on the 
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number of whole years in that period and whether or not the asset was a business asset during 
the relevant period of ownership. TCGA 1992 Sch Al para 2 explains how to determine the 
qualifying holding period and the relevant period of ownership. Neither/period can begin before 
6 April 1998 or, if later, the time the asset is acquired. In the case of the relevant period of 
ownership this can not be longer than ten years ending in the disposal of the asset: The rules to 
determine if shares qualify as business assets can be found in TCGA 1992 Sch Al para 4. TCGA 
1992 Sch Al para explains when other assets qualify as business assets. 


Example 1: Capital sum derived from asset 


Joan is a sole trader and on 1 June 1998 she purchased land that she occupied and used wholly 
for the purposes of her trade from that date. On 1 October 1999 part of the land was damaged 
by a chemical spillage from a factory adjoining her land. Despite the spillage, Joan was able to 
continue using the land in her trade. The land was disposed of on 1 September 2001. Joan 
therefore ceased to occupy and use the land for the purposes of her trade from that date. It 
was then occupied by a another sole trader and used for the purposes of his trade. 


On 1 May 2002 Joan received compensation from the factory owners for the damage to her 
land: this is chargeable to capital gains tax in accordance with TCGA 1992's 22 as a capital 
sum derived from the land. Where a sum is recovered as compensation for physical damage to 
an asset, identification is not a problem because it is inevitably the asset, rather than any right 
of action, from which the sum derives. : 


From | September 2001 the land did not qualify as a business asset in relation to Joan. For the 
purposes of calculating taper relief on the compensation payment, Joan’s qualifying holding 
period and relevant period of ownership will be the period from 1 June 1998 to 1 May 2002 
(inclusive). In relation to Joan, the asset will be a business asset between 1 June 1998 and 
1 September 2001 (inclusive) but not thereafter. 


Example 2: Capital sum derived from right of action 


If, however, Joan’s capital receipt did not derive from the land but from a right of action, for 
example because of her solicitor’s negligence, the statutory position would be different. All 
applicable reliefs would be calculated by reference to the asset being the right of action. It 1s 
difficult to see how the right of action could be an asset that can be used for the purposes of 
a trade and it is therefore unlikely that the right would qualify as a business asset at any time. 
The result is that only non-business asset taper relief would be available, on-the chargeable 
gain. 

In such a case it would be to Joan’s advantage to apply ESC D33. We show how this. would 
work in her case later in this article. 


ESC D33 


This concession provides that damages or compensation which derive from a right of action in 
respect of an underlying asset are treated for the purposes of tax on chargeable gains as though 
they derive from that underlying asset. So applying ESC D33 means that the calculation of 
chargeable gains is made in exactly the same way as if TCGA‘1992's 22 applied. If any relief or 
exemption would be available on a disposal of the underlying asset, the concession allows that 
relief or exemption to be available on the disposal of the right of action. The usual conditions 
for the availability of the relief in question, such as those relating to use, employment or voting 
rights, have to be met at the relevant times tT SSD. oc iJ ; 
For taper relief purposes, for any disposal of a right of action to which the concession applies— 


— the qualifying holding period includes not only the period after 5 April ’1998 When the 
underlying asset was held but also the period after that date when’ the’ right of action was 
held until the time at which the capital sum in question is received, and 718) 1" ©! 

~ the relevant period of ownership is the period after 5 April 1998 during which the underlying 
asset was held and also the period after that date when the right of action was held until the 
time at which the capital sum in question is received or, if shorter, the period of ten years 
ending when the capital sum is received. : tiiresbr aitiwesbsl didodes 


Once the chargeable gain on the disposal of the right has been yal necessary to 


pelle whether that gain arises on the disposal of a business asset or a non- usiness asset in 
order to work out the amount of taper relief due. The taper rules will be applied to determine if 
an asset is a business asset for any part of the rélevant period of Qwnershap wien, underlying 


asset is held. They will also apply for any period when the right of action, bu not t e under ying 


asset, is held as if the underlying asset were still held. However, this does'not ‘that the 
conditions relating to use in a trade, or voting rights and so forth will be deemed > satisfied 
When the underlying asset is no longer held. The normal rules for assets to yas business 
assets will apply for any period when the right of action is held but the undeflying’ asset is no 


longer held. cofvaeans) 
We now consider how ESC D33 would apply in the Gireulthistahiees dedoribed ta "Ebxeth 22. Its 
effect is that, instead of non-business asset taper relief applying to the total > gai 

non-business rate of taper applies only to the proportion of the gain which corresponds to the 
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period from 2 September 2001 to 1 May 2002 (inclusive). The business asset rate of taper will be 
applied to the proportion corresponding to the period rom 1 June 1998 to 1 September 2001 
(inclusive). 

It may help if we provide further examples of the briplicatin of taper relief in some typical 
scenarios where ESC D33 is applied. 


Example 3: No disposal of underlying asset-asset other than shares 


Jack owns the freehold of premises which he uses wholly for the purposes of his trade from 
2 January 1997. Onl July 2000 he instructed an estate agent to sell the premises. He continued 
to trade from the premises. Owing to the agent’s negligence the sale of the building fell 
through on 31 January 2001. The estate agent paid Jack compensation on | September 2001. 
Jack applies ESC D33 in computing a gain on the disposal of the right of action, which is 
chargeable to capital gains tax for the tax year 2001/02. Because the compensation is treated as 
being derived from the underlying asset, part of the acquisition cost of the premises, using the 
normal part disposal rules, (TCGA 1992 s 42), is allowed in computing the gain. 

For taper relief purposes, the qualifying holding period is from 6 April 1998 to 1 September 
2001 (inclusive). There are three complete years in that period. The part disposal is of an asset 
that has been wholly a business asset throughout the relevant period of ownership from 
6 April 1998 to 1 September 2001 (inclusive) by reference to the use of the underlying 
asset—the land including the premises. 

Business assets taper relief for three whole years will therefore be due on any chargeable gain 
arising on the disposal. 


Example 4: Disposal of underlying asset—asset other than shares 


John owned the freehold of premises which he used wholly for the purposes of his trade from 
20 June 1996. On 1 May 2000 he instructed his solicitor to sell the premises. He continued to 
trade from the premises until they were disposed of on | November 2000. John made a capital 


~ loss on the disposal. 


It later transpired that owing to a surveyor’s negligence the sale of the building was at 
undervalue. The surveyor paid compensation to John on | December 2001. John applies ESC 
D33 in computing the gain arising on the disposal of the right of action chargeable to capital 
gains tax for the tax year 2001-02. 

For taper relief purposes the qualifying holding period is from 6 April 1998 to 1 December 
2001 (inclusive). There are three complete years in that period. The relevant period of 
ownership is also the period from 6 April 1998 to | December 2001 (inclusive). 

The gain arises on an asset that was a business asset in relation to John for taper relief 
purposes from 6 April 1998 to 1 November 2000. From 2 November 2000 the land was not 
used in a trade carried on by John, by a partnership of which he was a member, or by a 
company which is a “qualifying company” (TCGA 1992 Sch Al para 6) in relation to him. It 
was, therefore, not a business asset in relation to him from 2 November 2000 until 1 December 
2001 (inclusive). The part of the gain relating to the time when the asset was a business asset 
will qualify for business assets taper relief applying to an asset held for three whole years. The 
other part will be a gain on a non-business asset and will qualify for four whole years of 
non-business asset taper relief, as the bonus year is available. 


Example 5: Disposal of underlying asset—shares 
Jennifer acquired 1000 shares in an unlisted trading company on 1 July 1998. On her 


_ accountant’s advice, which proved to be negligent, she sold 400 of the shares at a significant 


undervalue on 1 May 2000. The 400 shares qualified as business assets throughout the period 
they were held. On 10 May 2000 she instructed her solicitor to take action against her 
accountant and on | December 2001 she received a capital sum to compensate her for the sale 
of the 400 shares. 


Applying ESC D33, for taper relief purposes the qualifying holding period in computing any 


chargeable gain after taper relief on the capital sum is the period from 1 July 1998 to 
1 December 2001 (inclusive). There are three complete years in that period. The relevant 
period of ownership 1 is also the period from 1 July 1998 to 1 December 2001 (inclusive). 


_ By applying the concession the capital sum is treated as deriving from the shares. In Jennifer's 
__ case the gain arises on shares that were business assets for taper relief purposes throughout the 
_ period from 1 July 1998 to 1 December 2001 (inclusive) since the shares were held in a 


company that was a qualifying company in relation to her throughout that period. 

The reason the company continued to be a qualifying company in relation to Jennifer after she 
sold the shares is that for trading companies the definition of a qualifying company in TCGA 
1992 Sch Al para 6(1) from 6 April 2000 does not require the individual concerned to be a 


mnatehshiae or an ping of the company if it is unlisted. 


RELIEFS OTHER THAN TAPER RELIEF 


For completeness, here are two examples where the reliefs in question are other than taper relief. 
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Example 6: Disposal of underlying asset other than shares—roll-over relief 


Jake owned the freehold of premises that he occupied and used wholly for the purposes of his 
trade from 1 August 1992. On 1 October 1999 he instructed an estate agent to sell the 
premises. The disposal occurred on | July 2000 when Jake moved his trade elsewhere. 

Jake then realised that the estate agent had undervalued his property. Compensation for 
negligence was paid on | February 2002. Jake applies ESC D33 in computing the gain arising 
on the disposal of the right of action chargeable to CGT for the tax year 2001-02. 

For the purpose of calculating what part of the compensation qualifies for roll-over relief, the 
period of ownership of the premises is deemed to be | August 1992 to 1 February 2002 
(inclusive). The gain on the compensation must be apportioned between the period from 
1 August 1992 to | July 2000 (the last day when the premises were occupied and used for the 
purposes of the business) and 2 July 2000 to 1 February 2002. The amount of the gain for the 
period 1 August 1992 to | July 2000 (inclusive) is available for roll-over relief if re-invested in 
an asset acquired within three years after 1 February 2002. No roll-over relief is available 
against the remainder of the gain as the premises were not occupied and used for the purposes 
of Jake’s trade from 2 July 2000. 


Detailed guidance on “roll-over” relief can be found at CG60250 onwards. 


Example 7: Disposal of underlying asset other than shares-private residence relief 


Jasmine owned a house that was her only private residence from purchase on 1 December 
1989. On 1 March 1997 she instructed her solicitor to arrange the disposal of the house. The 
disposal was due to take place on 1 October 1997 but the sale fell through owing to delays by 
the solicitor. Another solicitor was instructed and the disposal occurred on 1 March 1998 but 
at a lower sale price. Jasmine moved out on that day. 

Jasmine sued the first solicitor and received compensation on 1 February 2002. Since there is 
no base cost associated with the disposal of the right of action, the whole of the gain is 
chargeable to CGT for the tax year 2001-02. However, Jasmine applies ESC D33_ in 
calculating the reliefs to which she is entitled to reduce the gain. 


For the purpose of calculating what part of the compensation qualifies for private residence 
relief, the period of ownership of the house is deemed to be | December 1989 to 1 February 
2002 (inclusive). It was Jasmine’s only residence from 1 December 1989. to 1 March 1998 
(inclusive). In addition, the three years 2 February 1999 to 1 February 2002 qualify for relief 
in accordance with TCGA 1992 s 223(2). The proportion of the gain relating to these periods 
is fully covered by private residence relief. Private residence relief is not available for the 
remainder of the gain relating to the period 2 March 1998 to 1 February 1999 (inclusive) but 
non-business assets taper relief will be due. The qualifying holding period will be the period 
from 6 April 1998 to 1 February 2002 and there are three whole years in that period. The 
bonus year will also be due as the residence was owned by Jasmine before 17 March 1998. 


Detailed guidance on “private residence” relief can be found at CG64200. 
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Changes to the “Hansard” procedure 


INTRODUCTION 


You may be familiar with the term, the “Hansard” procedure. For those who are not, this is < 
process by which the Inland Revenue offers a taxpayer suspected of serious tax fraud ar 
opportunity to confess to all, if any, of the irregularities in their tax affairs. The term “Hansard” 
is used, because the practice of the Board of Inland Revenue is set out in a Statement by the 
Chancellor of the Exchequer in the Parliamentary Hansard records. overeat 


Hansard is a long established concept and its origins can be traced back to the latter part of the 
First World War. It first appears in Hansard by way of a lengthy written answer by Sir W 
Johnson Hicks, in the House of Commons 19 July 1923. Over the years there have only beer 
minor changes and the Hansard practice has survived a number of challenges in the Courts. 
From time to time the Chancellor of the day updates the Hansard statement to reflect the lates 
practice of the Inland Revenue. This article reports that the Chancellor has recently made < 
revised statement; it looks at the main changes and the reasons behind these. Tt also-announce: 
changes in the Inland Revenue’s Code of Practice number 9, which provides further informatior 
about these types of investigations. BUD > CAROTRAL 
Korine 


BACKGROUND +e P29IBR2 


rath) seeps doa. 
The Hansard procedure was last updated by the then Chancellor, the Rt Hon John' Major MP 
on 18 October 1990. In answering a Parliamentary Question about the practice of the Board o' 
Inland Revenue with regard to instituting criminal proceedings in case of suspected tax fraud, he 
gave the following statement— IAM) ABR TO eso. iar 


“The practice of the Board of Inland Revenue in cases of tax fraud is as follows bles 
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The Board may accept a money settlement instead of instituting criminal proceedings in 
respect of fraud alleged to have been committed by a taxpayer. 


They can give no undertaking that they will accept a money settlement and refrain from 
instituting criminal proceedings even if the case is one in which the taxpayer has made a full 
confession and has given full facilities for investigation of the facts. They reserve to 
themselves full discretion in all cases as to the course they pursue. 


But in considering whether to accept a money settlement or to institute criminal proceed- 
ings, it is their practice to be influenced by the fact that the taxpayer has made a full 
confession and has given full facilities for investigation into his affairs and for examination 
of such books, papers, documents or information as the Board may consider necessary.” 


This statement includes an indication that a taxpayer who makes a full confession and who 
co-operates fully with the Inland Revenue during their investigations can expect that the matter 
will be dealt with on a civil basis, rather than criminal proceedings being taken against them. But 
the statement is not explicit on the matter and the taxpayer is left with no absolute assurance 
that the Board of the Inland Revenue will not institute criminal proceedings even in these 
circumstances. 


STATEMENTS BY THE LORDS 


More recently, the House of Lords has considered the case of R v Allen. In this case the 
appellant claimed that the admission into evidence of statements made in response to the 
Hansard procedure breached his right to a fair trial under Article 6(1) of the European 
Convention of Human Rights. This, he claimed, was because he had been subjected to an 
inducement at the time when the statements were made. The inducement in question was said to 
be the assurance implicit in the Hansard statement that if the taxpayer makes a full confession 
criminal proceedings would not be instituted against him. 


There was, however, a flaw in the argument advanced by the appellant. As Lord Hutton 
explained— 


“To the extent that there was an inducement contained in the Hansard statement, the 
inducement was to give true and accurate information to the Revenue, but the accused ... 
did not respond to that inducement and instead of giving true and accurate information 
gave false information. Therefore, in my opinion, the appellant’s argument ... that he was 
induced by the hope of non-institution of criminal proceedings held out by the Revenue to 
provide the schedule and that its provision was, therefore, involuntary is invalid.” 


In other words, the whole basis of the appellant’s argument was founded on a false premise. The 
facts of the appellant’s case did not engage the legal argument advanced on his behalf because 
the appellant had not made full disclosure in accordance with the terms of the Hansard 
statement. 


Lord Hutton pointed out that the position would have been different if the appellant had made 
full disclosure to the Inland Revenue in response to the Hansard statement. 


“If, in response to the Hansard statement, the appellant had given true and accurate 
information which disclosed that he had earlier cheated the Revenue and had been 
prosecuted for that earlier dishonesty, he would have had a strong argument that the 
criminal proceedings were unfair and an even stronger argument that the Crown should not 
rely on evidence of his admission, but that is the reverse of what actually occurred.” 


A FULL CONFESSION 


The conclusion to be drawn from Lord Hutton’s remarks is that a taxpayer invited under the 
Hansard procedure to make a full confession, who unlike the appellant in this case actually did 
$0, would be hard done by if the Revenue then subsequently prosecuted him or her anyway. This 
would be particularly true if the Revenue used his confession as evidence in court. 


These remarks are significant in terms of the Hansard statement. The Board of the Inland 
Revenue had previously reserved to itself full discretion as to the course of action it would take 
in any case. Lord Hutton took the view, however, that in cases of a full confession under 
Hansard, the Revenue would be unfair to prosecute, effectively placing a limit on the full 
discretion of the Revenue in this matter. 


As significant as these points are, in practical terms there is no record of any case in which a 
taxpayer who has made a full confession under Hansard being prosecuted for these offences 
later. The substantive point is how assured the taxpayer can be that the Revenue will not 
prosecute in these circumstances. 


It is important to stress that the Hansard procedure invites a full and complete confession. 
Deliberate failure to disclose errors or omissions may result in criminal prosecution. Depending 
upon the facts of the particular case and the admissibility of evidence before the Courts, it is 
possible that someone who only admits to part of the irregularities could face criminal charges 
not only in relation to the matters undisclosed or misrepresented but also the matters disclosed. 
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FULL CO-OPERATION qs076 Vighebisofl or! 

A further element to be taken into account according to the previous version 6f Hansard is 
whether the taxpayer had given full co-operation to the Revenue durimg the«investigation. This 
includes the giving of full facilities for investigation into his affairs and for examination of such 
books, papers, documents or information as the Board may consider necessary.'A‘taxpayer could 
conclude from this, that even in cases of a full:confession, if the right amount of co-operation is 
not offered, then he or she remains at the risk of prosecution, in sthionkod 1 

Again in practice there have been no cases of the Revenue prosecuting in these circumstances. It 
has considered instead the fullness of the confession made under Hansatd)when deciding on 
subsequent prosecution action. It is a matter for the taxpayer to decide whether or not to 
co-operate with the investigation and the extent of that co-operation. If the matter remains civil, 
the Revenue will, however, take the degree of co-operation into account in determining any 
penalties which may be applicable. 


It must however be made clear that the Board does not hold out the opportunity of Hansard 
indefinitely. So, for example, if a taxpayer who had been given Hansard took an unreasonable 
amount of time in making their full disclosure, the Inland Revenue may decide to commence its 
own investigation. Depending upon the information held or obtained by the Inland Revenue, 
this may lead at any time to the withdrawal of Hansard and the start of an investigation with a 
view to criminal prosecution. If this happened a full confession subsequently made by the 
taxpayer would not by itself prevent the Board from continuing to pursue the prosecution. 


A REVISED HANSARD STATEMENT 


There has been a revised statement about the Board of the Inland Revenue’s policy on these 
matters. The response to a Parliamentary Question to the Chancellor on 7th November 2002 
was— 
“Further to the statement made on 18th October 1990 at column 882 by the then 
Chancellor, the Rt. Hon. John Major, the practice of the Board of Inland Revenue in cases 
of suspected serious tax fraud is as follows— 


The Board reserves complete discretion to pursue prosecutions in the circumstances it 
considers appropriate. 

Where serious tax fraud has been committed, the Board may accept a money settlement 
instead of pursuing a criminal prosecution. 


The Board will accept a money settlement and will not pursue a criminal prosecution, if the 
taxpayer, in response to being given a copy of this Statement by an authorised officer, 
makes a full and complete confession of all tax irregularities.” 


The significant points to note are that a taxpayer making a full confession under this procedure 
may now be assured that the Inland Revenue will not pursue a criminal prosecution. The term 
“pursue” is used because the Revenue is a prosecuting body in its own right only in England and 
Wales. In Scotland and in Northern Ireland it refers cases to the Procurator Fiscal and the 
Director of Public Prosecutions, respectively, for their consideration. Ps 


The revised text refers to a copy of the Statement being given by an authorised officer. For these 
purposes, an authorised officer is a current serving member of the Inland, Revenue Special 
Compliance Office. A copy of the Hansard Statement will normally be given at the first meeting 
with the taxpayer after the case has been taken up for investigation under Code of Practice 9. 


The Hansard procedure is explained in the Inland Revenue Code of Practice 9. This has been 
substantially updated as a result of the revised Statement. (There have also been some 
consequential changes to Code of Practice 8, which deals with cases where jus fraud is not 
suspected). One of the key changes is to make clear that it is for the taxhavertan ide whether 
to co-operate with the investigation and that in making this decision the, taxpayer may seek the 
help of a professional advisor. The Code of Practice also makes clear that, any information that 
the taxpayer does provide may be used in any subsequent proceedings to determine tax, interest 
and penalties. As stated above, if the case is concluded by way of a money settlement, the level of 
co-operation will be one of the factors taken into account in deciding, the amount of any 
penalties. Ort Vie, S08 2 as poll F 
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These changes will have immediate effect and so taxpayers subjected to the Han 
will be read the revised text from now on, Copies of the revised C 
available soon from the Inland Revenue. Shar aint He une 


Commentary—Simon's Taxes A6.1302. 
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The new UK/US Double Taxation Agreement was Grose 24 July 2001 with an:an in: 
protocol being signed a year later on 19 July 2002. The treaty came into foronona Mavehs 200% 
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Since signature the treaty has generated much comment and analysis in the professional press 
and we have received many enquiries about how we will interpret and apply the various articles 
in the treaty. Because many of these enquiries covered common ground we decided to issue a Tax 
Bulletin edition dedicated solely to the treaty and, in particular, to those articles in it that are 
new or that have been substantially altered from the corresponding articles in the’ previous 
UK/US treaty. 


What follows is not intended as an exhaustive commentary on the provisions of the new treaty. It 
reflects the understanding of the Inland Revenue on how certain provisions will be interpreted 
and applied in certain circumstances. In the interests of brevity it has sometimes been necessary 
to paraphrase the wording of the treaty. In interpreting and applying the treaty in a particular 
case, it will be necessary to consider the facts of the case and the detailed wording of the treaty. 


INTRODUCTION TO THE NEW UK/US DOUBLE TAXATION AGREEMENT 


‘What does the treaty do? 


The treaty seeks to eliminate double taxation of income and gains for UK and US residents, to 
protect those residents ftom fiscal discrimination, to provide them with certainty about the tax 
treatment of income and gains, and to prevent tax evasion and avoidance. The treaty also seeks 
to ensure that its benefits go to those UK and US residents that are entitled to them and it 
contains measures to prevent its being abused by residents of third countries who are not 
entitled to those benefits. 


Does the treaty follow the OECD Model? 


The new treaty, like the previous (1975) treaty, is firmly founded on the OECD Model Tax 
Conyention. Consequently, a number of articles remain substantially unchanged from the 
previous treaty and are immediately recognisable from the OECD Model (for example the 
permanent establishment article (Article 5) and the associated enterprises article (Article 9)). 


What has changed? 


Other articles have been modernised in line with current OECD thinking. For example, the 
independent personal services article in the previous treaty has been deleted in accordance with 
the 2000 update of the OECD Model so that income derived from professional services or other 
services of an independent character is now dealt with as business profits under Article 7. 
Other articles, whilst remaining broadly unchanged, now include additional provisions address- 
ing issues that in the past may have led to uncertainty of treatment under the treaty. For 
example, the residence article (Article 4) now includes a tie-breaker for dual resident companies 
(residence to be determined by the UK and US competent authorities) and the business profits 
article (Article 7) includes new language governing the attribution of business profits to a 
permanent establishment (“the business profits to be attributed to the permanent establishment 
shall include only the profits derived from the assets used, risks assumed and _ activities 
performed by the permanent establishment”). 

Some articles have changed significantly from the corresponding articles in the previous treaty. 
These are the articles relating to dividends, gains, pensions, mutual agreement and the exchange 
of information. 


What is new? 

Some articles and provisions are completely new: the article on pension schemes; the limitation 
on benefits article; the conduit arrangement provisions (defined in the general definitions article 
and found in the dividend, interest, royalties, and other income articles); a provision restricting 
relief where the tax treatment of the income is different in each country (in the relief from 
double taxation article); and the Exchange of Notes, which gives, for example, authoritative 
guidance on how the UK and the US will seek to eliminate double taxation of share option 


gains. 


THE PROTOCOL TO THE TREATY 
An amending protocol to the, treaty was signed on 19 July 2002. 


What does it do? 

The protocol makes clear the date on which UK tax credits will cease to be payable under the old 
treaty and corrects an oversight that would otherwise have denied UK pension funds the benefit 
of zero withholding tax if they held US equities through certain pooled investment vehicles. It 
also reinstates a teachers article and amends the Beets of “equivalent beneficiary” in the 
limitation on benefits article (Article 23(7)(d)). 


Tax credits 

The new treaty, as originally signed, contained a possible ambiguity over the-date on which the 
previous treaty terminated and ceased to have effect in a relation to the entitlement to tax credits 
of US resident recipients of UK dividends. a ie 
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Article V of the protocol put the matter beyond doubt, providing that, for tax credits in respect 
of dividends paid by UK resident companies, the previous treaty will terminate and cease to be 
effective for dividends paid on or after the first day of the second month following the date on 
which the new treaty enters into force (Article 29(3) of the treaty as replaced by Article V of the 
protocol). 


UK pension funds holding US equities through pooled investment vehicles 


Article II of the protocol amended Article 10(4) of the treaty so that tax exempt UK pension 
funds entitled to zero US withholding tax on dividends paid by US companies will also be 
entitled to zero US withholding tax on dividends where they invest in US equities through either 
US regulated investment companies or US real estate investment trusts. This means that it is 
immaterial whether the pension fund holds the US investments direct or through these pooled 
investment vehicles. 


Teachers article 
Article III of the Protocol inserted a teachers article at Article 20A of the treaty. 


The article is identical to the teachers article in the previous treaty and provides a two year tax 
exemption for UK and US resident professors or teachers who visit the other country for not 
more than two years for the purpose of teaching or engaging in public interest research at a 
university, college or other recognised educational institution. The exemption relates’ only to 
remuneration derived from such teaching and public interest research. r 


One of the conditions of receiving the exemption is that the teacher or professor may stay in the 
other country for only two years. If they stay longer, they will be treated in the same way as any 
other group of employees, and tax will be payable for the full period, starting from the first day 
of the visit. 


THE DEFINITION OF “EQUIVALENT BENEFICIARY” 


The definition of “equivalent beneficiary” at Article 23(7)(d)(ii) of the treaty was amended by 
Article IV of the protocol. 


The definition now includes a resident of a Member State of the European Community or ofa 
European Economic Area state or of a party to the North American Free Trade Agreement 
provided that resident is a specified “qualified person”. 


Broadly, from the UK _ perspective, the “qualified persons” specified by the new Arti- 
cle 23(7)(d)(ii) are UK resident individuals, qualified UK governmental entities, UK resident 
UK or US listed companies whose shares are regularly traded on a recognised stock exchange, 
UK resident UK or US listed entities other than individuals or companies whose units are 
regularly traded on a recognised stock exchange, UK pension schemes, UK employee benefit 
funds and UK charities. 


The protocol also added a paragraph which provides that for the purposes of applying 
Article 10(3) (the dividends article) in order to determine whether a person, owning shares, 
directly or indirectly, in the company claiming the benefit of the treaty is an “equivalent 
beneficiary”, that person will be deemed to hold the same voting power in the company paying 
the dividend as the company claiming the benefit of the treaty holds in such company. For 
details of how this provision works, see the section on Article 23. 


GENERAL SCOPE—ARTICLE 1 


“Saving clause’—Article 1(4) 


Under this provision, and subject to some exceptions which are set out below, the contracting 
States reserve their rights to tax their residents and citizens in accordance with their domestic 
laws, notwithstanding anything in the treaty to the contrary. hale 

As indicated, there are exceptions to the clause so that some of the benefits provided by the 
treaty are available to all citizens and residents of the contracting states. 

The following are some examples: 


(a) the benefit of non-discrimination on the grounds of nationality; 7 

(b) the benefit of exemptions for certain pension distributions and social security payments; 

(c) the benefit of double taxation relief for certain income taxes paid in the other contracting 
state even where such relief may not be available under domestic tax law; = = 

(d) the benefit of access to the mutual agreement procedure for resolving issues of taxation not 


in accordance with the treaty; piper et ea 
(e) oe soa of host country exemption for the income of diplomatic agents and consular 
officials; 6 wiofogsteiete 


(f) the benefit of host country exemption from tax for certain income of students, busines: 
apprentices and teachers. . rin 
Zh\09 \D % =] 
Special rule for former long-term residents—Article 1(6) 028 Vises wemeodl 


This rule prevents residents of either country changing their residence status in order to avoid 
UK or US tax liabilities. It provides that each country reserves for 10 years the right to. tax 
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former citizens and long-term residents whose loss of citizenship or long-term resident status 
had as one of its principal purposes the avoidance of tax. 

A “long-term resident” of a state is defined in the Exchange of Notes as an individual (other 
than a citizen of that state) who is a lawful permanent resident of that state in at least 8 of the 15 
taxable years ending with the taxable year in which the individual ceased to be a long-term 
resident. 


Currently this provision has no effect in the UK. 


How does the treaty fit with UK rules on residence and domicile—Article 1(7)? 


Individuals who are UK resident but not UK domiciled are only taxed on non-UK income and 
gains to the extent that the income or gains are remitted to the UK. The provision overrides 
other terms of the treaty to preserve the taxing rights of the US where the effect of UK domestic 
law might otherwise allow double exemption. Where the provision applies, treaty relief in the US 
is limited to the income or gain remitted and taxed in the UK. 


Fiscally transparent persons—Article 1(8) 


This provision provides that income derived through a person that is a fiscally transparent entity 
under the laws of either the US or the UK will be treated as the income of a resident of a 
contracting state if the taxation laws of either country treat it as such. In those circumstances 
treaty benefits will be available to the resident of either the US or the UK, not the fiscally 
transparent entity. 

The new rule addresses problems presented by fiscally transparent entities such as partnerships 
and certain estates and trusts that are not taxed at the entity level but rather are taxed at the level 
of partner or trustee. 

The provision applies to any resident of the UK or US who is entitled to income derived through 
an entity that is treated as fiscally transparent under the laws of either State. In the US this will 
include, for example, general partnerships, limited partnerships (LPs), limited liability partner- 
ships (LLPs) and US limited liability companies (LLCs) that are treated as partnerships for US 
tax purposes. In the UK it includes all partnerships, including UK LLPs, and certain trusts. 
For example, where UK interest is paid to a US limited liability company, treaty benefits will be 
available to the extent that US tax law treats a US resident as deriving that income. Entitlement 
to treaty benefits is dependent on various criteria such as residence, being a qualified person, and 
satisfying the particular conditions in the relevant income article. 

The new rule does not impose a “subject to tax” test in addition to the test contained in the 
various income articles for obtaining benefits. It simply looks through fiscally transparent 
entities to the ultimate beneficial owners of the income and asks the questions relating to 
entitlement of them rather than of the transparent entity. 


The Exchange of Notes sets out rules for taxing income, profits or gains: 


(a) preserving the right of both States to tax income, profits or gains derived through a fiscally 
transparent person under the respective domestic laws of each State; 

(b) providing that where both contracting states consider an item of income, profit or gain to 
have been derived by one of their residents, both States can tax that person in respect of the 
item of income, profit or gain; 

(c) (in the UK) treating some items of income, profit or gain arising to a person as falling within 
the paragraph where another person is charged to UK tax in respect of them under specific 
anti-avoidance legislation. 


The relevant UK domestic law is specified in the Note. 


US LLCs—relief for US tax 


The Revenue take the view that for UK tax purposes LLCs should be regarded as taxable entities 
and not as fiscally transparent. Accordingly, the UK taxes a UK member of an LLC by 
reference to distributions of profits made by the LLC and not by reference to the income of the 
LLC as it arises. If tax is paid in the US on the profits of the LLC—and irrespective of by whom 
that tax is paid—the UK regards that tax as underlying tax. Credit is available for it if, and only 
if, the member is a UK company which controls, directly or indirectly, at least 10 per cent of the 
yoting power of the LLC. 

It follows that relief for underlying tax is not available to an individual UK member of an LLC. 
This is consistent with the purpose of the elimination of double taxation provisions contained in 
the previous treaty at Article 23. Article 23(2)(b) provides that, in the case of dividends paid by 
an ordinary US corporation, relief for underlying tax is only available to a UK company. There 
is no authority to allow relief for what is underlying tax to a UK individual member of an LLC. 


There is no difference in substance between Article 23(2)(b) of the previous treaty and 
Article 24(4)(b) in the new treaty. Relief for underlying tax will only be available to a UK 
company which has at least a 10 per cent interest in the US LLC. 


General definitions—Article 3 
Article 3 contains definitions of words and phrases used in the Convention. 
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CONDUIT ARRANGEMENTS—ARTICLE 3(1)(N) 


Introduction 


Bilateral double taxation treaties provide benefits for residents of the two contracting states. The 
“conduit arrangement” provision is designed to ensure that the benefits of the treaty go only to 
those residents and not to residents of third countries who have deliberately arranged their 
transactions in such a way as to obtain treaty benefits to which they would not otherwise be 
entitled. The provision is therefore an anti-treaty abuse measure and like similar measures found 
in other UK double taxation treaties is transaction-based. 


Whilst the UK has traditionally favoured such transaction- based measures in its double 
taxation treaties the US prefers entity-based rules. This treaty contains both: the “anti- conduit” 
rule, which focuses on transactions, and the limitation on benefits article, which focuses on 
entities. The two approaches are complementary, providing clear objective tests for determining 
entitlement to benefits and strong protection against treaty abuse. a 


This is the first time a UK double taxation treaty has.included a limitation on benefits article 
and the transaction-based anti-abuse measure needed to be framed in such a way as to 
complement the operation of that article. The provision is therefore somewhat different from the 
UK’s usual anti-treaty shopping provision. However, the UK will apply the new provision in a 
manner consistent with its practice under those other treaties. This means that a resident of a 
third country will be denied the benefits of the treaty if he deliberately attempts to secure them 
by entering into a conduit arrangement as defined in the treaty. 


Whether the provision will apply in any given situation will depend on the particular facts and 
circumstances. 


How will the Revenue apply the “conduit arrangement” rule? 


Every case will be considered on its particular facts and circumstances to determine whether the 
transaction or series of transactions meets the definition of .a conduit arrangement. The 
definition contains an objective test (defining a conduit) and a subjective test (a motive test), 
Only if both tests are satisfied so that the transactions or series of transactions constitute a 
conduit arrangement will the relief provided by the relevant article be denied. 


When making such a determination it is important that the Revenue is able to put a transaction 
or series of transactions into their proper context. 


It will be necessary to consider all of the arrangements involving payments between UK and US 
taxpayers, and between US taxpayers and a taxpayer of a third country before the true pattern 
and purpose of the transaction or series of transactions can be established. 


When this level of understanding has been achieved, the Revenue will be able to determine 
whether or not the transaction or series of transactions meets the objective part of the conduit 


test and whether the obtaining of treaty benefits was a main purpose or merely an incidental 
consequence. 


Given this, it is difficult to be prescriptive as to what type of transaction might constitute a 
conduit arrangement. But here are two examples of what might meet the definition: 


1. A company resident in a country which does not have a tax treaty with the UK makes a loan 
to its UK subsidiary, but instead of lending the money direct it makes the loan indirectly via 
a wholly unconnected but accommodating US bank by providing a matchitig ‘collateral 


deposit to the bank as security for the loan the bank then makes to the UK subsidiary 
company. LU tangy! 


The objective test contained in the definition of a conduit would be satisfied as a US resident 
(the US bank) entitled to zero UK withholding tax on interest under the treaty receives interest 
arising in the UK and pays that interest to another person (the parent company) who is not 
resident in either the UK or the US but who is resident in.a third country: which-doesn’t have a 
treaty with the UK that provides for zero UK withholding tax on-interest. 9) oo 


The fact that treaty benefits are available if the UK subsidiary borrows ftom the US bank but 
would not be available if it borrowed from its parent suggests that a main pele the 
transactions might be to obtain the increased benefit of the treaty. So the motive test might also 


a ie This will have to be determined by reference to the particular facts and circum- 


let fed aw 


If examination of the facts supported this interpretation, then the series of transactions would 
sai Gann he Acaeatet 4 ee in the treaty and the relief provided for by the Interest 
uld be denied. Fu withholding t . 0 ke ATE, AeA Re rae 
company would then be due. Par giiyebnu aeiede TO ee be Uric ciniegaied 
2. A company organised in a country that does not have a tax treaty with UK loans 
£1,000,000 to its wholly-owned UK subsidiary in exchange for a note issue the UK 
company. The parent company later realises that it can avoid UK’ withh g tax by 
assigning the note to another wholly-owned subsidiary in the US, Accordi a 
assigns the note to its US subsidiary in exchange for a note issued by the US. : 
UK company note pays 7% and the US company note pays 6.3/4%." 9) in 
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The loan note was assigned to avoid UK income tax on the payment of interest. The transaction 
constitutes a conduit arrangement as defined in the treaty as both the objective definition and 
the motive test at Article 3(1)()(i) and (ii) respectively are met. 


Can a pre-existing structure constitute a “conduit arrangement”? 


A “conduit arrangement” is defined as a “transaction or a series of transactions”. Therefore, 
provided all the other criteria are met to make the provision applicable, it makes no difference 
whether a structure through which the transactions. flow pre-dates the entry into force of the 
treaty. 

The previous treaty contains no transaction-based provisions for addressing abusive conduit 
arrangements or treaty shopping. To give an “amnesty” for pre-existing structures would 
undermine the effectiveness of the new rule. 

Where a notice has been issued allowing the UK source income to be paid gross and it is thought 
that the anti-conduit rule may apply, the non-resident should set out the relevant details in a 
letter to the Centre for Non-Residents. There is further guidance later in this article (see Entry 
into Force—Article 29) about directions given under the previous treaty. 


How will the UK interpret “substantially all’? 


In determining whether “substantially all” of an item of income has been paid directly or 
indirectly to a resident of a third state the Revenue will consider all the relevant facts and 
circumstances of the case. 


What does “at any time or in any form” mean? 


An example might be US dividends received by a UK resident company in 2003 paid on to a 
resident of a third country in the form of interest in 2004. However, there is no presumption in 
the words “at any time” that the payment to the resident of the third country must take place 
after the payment from the source state. 


Are there any plans for an advance clearance procedure for determining whether 
transactions constitute a “conduit arrangement’? 


There are no plans for an advance clearance procedure. To obtain the benefits of the treaty a 
person has to make a claim. It is incumbent on that person to ensure that all the conditions for 
entitlement to those benefits are met. That includes, where applicable, that the transaction or 
series of transactions does not constitute a conduit arrangement. However, in formulating 
claims, claimants can refer to published guidance. 


PENSION SCHEMES DEFINITION—ARTICLE 3(1)(0) 


What schemes will be entitled to treaty benefits? 


Treaty benefits are for approved schemes only. As TA 1988 s 615 schemes, which are UK 
established trusts for non-residents, are not approved they do not come within the definition of 
“pension scheme” in Article 3(1)(0) because they are not “generally exempt from income 
taxation in that State”. They are therefore not included in the list in the Exchange of Notes. 


Are section 401(k) plans included within the definition of a pension scheme? 


Yes, they are within the definition of a pension scheme in Article 3(1)(0) as they are a type of 
section 401(a) plan. 


Interpretation—Article 3(2) 


The treaty provides that any term not defined in the treaty shall have the meaning that it has 
under the law of the contracting state whose tax is being applied. If the term has different 
definitions under tax and non-tax laws in that state the treaty makes it clear that the tax law 
definition will apply. 

But if the meaning of a term cannot be determined in this way, or if there is a difference in 
meaning under the laws of each contracting state that leads to difficulties in applying the treaty, 
the competent authorities may agree a common meaning under the mutual agreement procedure. 


Residence—Article 4 


Article 4 defines the meaning of the term “resident of a contracting state” for the purposes of 
the treaty and sets out rules for resolving the residence status of individuals or other persons 
who are dual resident under that definition. 

The rules for dual resident individuals follow the OECD Model Tax Convention, sohhalitea the 
rule for dual resident companies is that the UK and US competent authorities will endeavour to 
determine by mutual agreement how the treaty will apply to the dual resident. The article also 
provides that, if the competent authorities do not reach agreement, the dual resident person will 
not, with some exceptions, be able to claim the benefits of the treaty. 

The previous treaty did not have a mechanism for determining the residence status of dual 
resident companies. The inclusion of this provision will therefore mean that such Shmipamaes will 
now have certainty about their residence status for the purposes of the treaty. 
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The absence of a specific test for determining the residence status of such companies allows the 
two competent authorities to consider all the facts and circumstances before determining 
whether treaty benefits should be granted. 


Application of FA 1994 s 249 


A UK/US dual resident company will only cease to be resident for UK tax purposes under FA 
1994 s 249(1) if the company has made a claim under the new treaty and the’ competent 
authorities have awarded residence to the US. Each case will depend on its own facts and 
circumstances. Whenever the competent authorities come to an agreement they will also agree 
the date from which residence in either the UK or the US is appropriate. 


THE TAXATION OF BUSINESS PROFITS—ARTICLE 7 


Article 7 follows very closely the business profits article in the OECD Model Tax Convention. 
However it does include new language concerning the attribution of business profits to 
permanent establishments and the Exchange of Notes to the treaty comments on the attribution 
of capital to permanent establishments. Both have generated comment, particularly in_ the 
context of the measure announced in Budget 2002 and to be introduced in Finance Bill 2003 
relating to the attribution of capital to branches. 


Does the new language signify a change in the way the UK will attribute business profits 
to UK permanent establishments of US corporations? 


The new language in paragraph 2 (“the business profits to be attributed to the permanent 
establishment shall include only the profits derived from the assets used, risks assumed and 
activities performed by the permanent establishment”) does not signify a change in the UK’s 
current approach to attributing profits to permanent establishments. It clarifies that approach by 
describing the characteristic features of profit generating activity that are typically taken into 
account when determining attributable profits. 


It also makes clear that only profits derived from the assets used, risks assumed and activities 
performed by the particular permanent establishment will be attributed to that permanent 
establishment. 


Consequently, profits derived from assets used, risks assumed and activities performed by the 
head office of a US corporation or by a second UK permanent establishment of the US 
corporation of which the first UK permanent establishment is part, will not form part of the 
first UK permanent establishment’s attributable profits. Again, this does not represent a change 
in the UK’s current approach. 


Does the treaty pre-empt the OECD discussion draft paper on the attribution of profits to a 
permanent establishment? 


No, the treaty is a bilateral agreement between the UK and the US. But it should be of little 
surprise that OECD thinking is reflected in it, given that both countries have contributed to 
discussion of the issue at the OECD. 


In view of what is said in the Exchange of Notes, will the UK now attribute capital to 
permanent establishments of US corporations when determining their attributable profits? 


At present the UK does not have the domestic law to allow it to attribute capital to branches, in 


order to arrive at the profits of the branch, in anything other than a very limited set of 
circumstances. 


However, the treaty provides that, in arriving at the amount of profits to be attributed to the 
permanent establishment, the permanent establishment shall be treated as having the same 
amount of capital that it would need to support its activities if it were a distinct and separate 
enterprise engaged in the same or similar activities under the same or similar conditions 


This does not at present impact on how UK branches of US corporations will be taxed in the 
UK as we do not have the domestic legislation to enable us to attribute capital in this way. Such 
legislation, applying from 1 January 2003, will be introduced in Finance Bill 2003 (see below). 


Does the treaty pre-empt the measure announced in Budget 2002 and to be introduced in 
Finance Act 2003 relating to the attribution of capital to branches? 


The measure announced in 2002 is about modernising the UK’s rules for taxing foreign 
companies operating in the UK through branches, with effect from 1 January 2003. The present 
rules are out of line with international practice and the measure would create a level playing field 
between foreign companies, mainly banks, with UK branches and their UK-incorporated 
competitors. goriisiurb 4 ¢ 
The measure, if enacted in Finance Bill 2003, will provide that a UK branch) of a foreign 
company will be assumed to have, for the purpose of determining the amount of profits for tax 
purposes, the amount of equity capital and loan capital that it would have if it were a distinct 
and separate company trading in the UK engaged in the same or similar activities under the 
same or similar conditions. bibqisskkuoivory 

By contrast the treaty does not of itself create a domestic taxing right to attribute capital to UK 
branches of US corporations. Rather it provides that if and when the UK has that taxing right 
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(as will be the case if the measure described is enacted) then any capital attributed to a UK 
branch of a US corporation for the purposes of determining branch profits will be attributed on 
the basis that the branch is treated as a distinct and separate enterprise engaged in the same or 
similar activities under the same or similar conditions. 


Does the treaty provide a choice between a “thin capitalisation” and a regulatory capital 
approach to the measurement of profits attributable to a permanent establishment of a 
financial institution? 


The treaty is not prescriptive. The Exchange of Notes cites allocation of regulatory capital as a 
method either country may use to determine the amount of capital to be attributed to the 
permanent establishment of a financial institution (other than an insurance company). But other 
methods, including one based on the amount of equity capital that the entity would have if it 
were an independent enterprise acting at arm’s length, engaged in the same or similar activities 
under the same or similar conditions, may be used. 


ZERO WITHHOLDING TAX ON US DIVIDENDS—ARTICLES 10 AND 23 


[he treaty allows both the US and the UK to tax dividends paid to a resident of the other 
Sountry but, subject to certain conditions, limits the tax the source country may impose to 
) per cent or 15 per cent of the gross amount of the dividend. In other circumstances, it removes 
entirely the right of the source country to tax dividends, 


As the UK does not have a withholding tax on dividends, the limitations are only applicable to 
US dividends beneficially owned by and paid to UK residents. 


[his section considers the circumstances in which such UK residents may be entitled to receive 
US source dividends free of withholding tax. Reference is made to Article 1 (General Scope), 
Article 10 (Dividends) and Article 23 (Limitation on Benefits). 


Who will be entitled to zero US withholding tax (“zero”) on dividends? 


UK resident companies that beneficially own the dividend and that have owned shares 
‘epresenting 80 per cent or more of the voting power of the US company paying the dividend for 
1 12 month period ending on the date the dividend is declared will be entitled to zero 
Article 10(3)(a)), provided that the UK company either: 


a) owned those shares, directly or indirectly, before 1 October 1998 (Article 10(3)(a)(i)) and it 
passes either an “ownership and base erosion” test (Article 23(2)(/)) or an “active conduct of 
a trade or business” test (Article 23(4)); 

is a company whose principal class of shares is listed or admitted to dealings on a recognised 

UK or US stock exchange and whose shares are regularly traded on a recognised stock 

exchange (Article 23(2)(c)(1)); 

c) is a company which is at least 50 per cent owned (by reference to the aggregate voting power 
and value of its shares) directly or indirectly by five or fewer such companies (Arti- 
cle 23(2)(c)(ii)); 

d) is a company at least 95 per cent owned (by reference to the aggregate voting power and 
value of its shares) directly or indirectly by seven or fewer “equivalent beneficiaries” and 
which passes a “base erosion” test (Article 23(3)); or 

e) is accepted by the US competent authority as being entitled to the benefits of the treaty on 
the basis that the establishment, acquisition or maintenance of the company and the 
conduct of its operations did not have as one if its principal purposes the obtaining of treaty 
benefits (Article 23(6)). 

JK tax exempt pension schemes will also be entitled to zero, provided that the dividends in 

juestion are not derived from the carrying on of a business, directly or indirectly, by the pension 

;cheme and that more than 50% of the beneficiaries, members or participants of the scheme are 

ndividuals who are residents of either the UK or the US (Article 10(3)(4) and Article 23(2)(e)). 

n summary therefore, in order to obtain zero a person must be a UK resident, must satisfy the 

-onditions at Article 10(3)(a) or (b), must:satisfy one of the relevant tests in the limitation on 

yenefits article and must satisfy all the other specified conditions for obtaining the benefit. 


b 


— 


The 1 October 1998 ownership test and the subsequent interposition of intermediate 
Molding companies 


in order to qualify for zero under Article 10(3)(a)(i) the beneficial owner of the US dividend 
nust be a UK resident company that has owned shares representing 80 per cent or more of the 
/oting power of the US company paying the dividend for at least 12 months before the dividend 
s declared and must have owned shares representing, directly or indirectly, 80 per cent or more 
of the voting power of the US company paying the dividend before 1 October 1998. 

‘n the case of direct ownership a UK company that owned the requisite shares before 1 October 
1998 and continues to hold them will be entitled to zero when a dividend is declared by the US 
sompany. 

n the case of indirect ownership, where before 1 October 1998 a UK ultimate group parent 
‘ompany owned the US subsidiary through an intermediate holding company and subsequently 
organises so that it assumes direct ownership of the US subsidiary, entitlement to zero is 
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preserved because the UK ultimate parent company will be the beneficial owner of the dividend 
and it held the requisite shares in the US company, albeit indirectly, before 1 October 1998. 


However, in the case where before 1 October 1998 a UK ultimate group parent company owned 
the US company directly, but subsequently reorganises so that a newly incorporated company is 
interposed between it and the US company paying the dividend, entitlement to zero (by virtue of 
this test) will not be preserved. This is because (in the case where the interposed intermediate 
holding company is a UK resident) although the new intermediate holding company will be the 
beneficial owner of a US dividend it did not hold the requisite shares in the US company before 
1 October 1998, directly or indirectly, as they were held by the UK ultimate group parent 
company at that date. 

In an alternative situation (where the interposed intermediate holding company is a US resident) 
the UK ultimate group parent company, whilst being the beneficial owner of a US dividend, did 
not hold the requisite shares in the US company paying the dividend at 1 October 1998 because 
this company did not exist at that date. 


The “active conduct of a trade or business” test 


A UK resident company seeking to obtain zero under Article 10(3)(a)(i) must, in addition to 
satisfying the 1 October 1998 ownership condition, satisfy either the “base erosion” and 
ownership test at Article 23(2)(f) or the “active conduct of a trade or business” test at 
Article 23(4). j 

The “active conduct of a trade or business” test has three main conditions: the UK resident must 
be engaged in the active conduct of a trade or business in the UK; the dividend derived from the 
US must be derived in connection with or be incidental to that trade or business; and the trade in 
the UK must be substantial in relation to the activity in the US. o 


The meaning of a “trade or business” 


In the context of entitlement to zero withholding on US dividends, the terms, not being defined 
in the treaty, have the meaning they have in US law, in accordance with Article 3(2) (General 
Definitions). ( ] 


The meaning of “in connection” with 


In accordance with the Exchange of Notes to the treaty a dividend is to be considered as derived 
“in connection” with an active trade or business in the UK if the US activity that produces the 
dividend is a line of business which forms a part of, or is complementary to, the trade or 
business conducted in the UK. 


A US trade or business activity will generally be considered to “form part of” a UK trade or 
business activity if, for example, it provides inputs to a manufacturing process carried on in the 
UK or if it sells the output of UK manufacturing operations or if it sells in the US the same 
sorts of products that are being sold by the trade or business carried in the UK: 

A US trade or business activity may be considered “complementary” to a UK trade or business 


if its activities are part of the same overall industry and the two activities are economically and 
commercially interdependent. 


The meaning of “incidental to” 


A US dividend would be considered to be “incidental” to a UK trade or business if the dividend, 
though not produced by a line of business which forms part of, or is complementary, to the UK 
trade or business, nevertheless facilitates the conduct of the UK trade or business’ 


The meaning of “substantial” 


To pass the “active conduct of a trade or business” test, the UK trade or business has to be 
substantial in relation to the trade or business activity in the US that gives rise to the dividend. 
Whether a trade or business activity is “substantial” will depend on all the factsand circum- 
stances. Factors such as the nature of the activities carried on in each country and the 


comparative sizes of the trades or businesses carried on in each country will be taken into 
account: a 


Will a UK resident company that is owned by sev iden panies | 
pate cpap ager y seven or fewer EC resident companies hie , | 


A UK resident company that is at least 95. per cent owned b “equi 
oe J ; seven or fewer “equivalent — 
beneficiaries” will be entitled to zero if the company also meets a baad erosion test Asticle 23(3)) 


+ 


and satisfies any of the other specified conditions for obtaining zero:«9 2) art  aewowenitey 


Assuming it meets those other conditions the question is wh esident compani 
hata ages ether EC re ; 
equivalent beneficiaries” as defined by the treaty, i Ue anal ga aba er 


What is an “equivalent beneficiary”? a —— fana sth) in . 
An “equivalent beneficiary” is defined in Article 23(7 an am d d os Ae = . 
protocol to the treaty) as a resident of a Member os — iueeaeel mci ian | 
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of-double taxation (which includes.a comprehensive limitation on benefits article) between 
any Member State of the EC or a EEA state and the US and would, under that convention, 
be entitled to zero US withholding tax on dividends or, 

(b) that resident is a specified “qualified person”. 


At present the US has.not entered into any other double taxation treaties with EC or EEC States 


_ which provide for zero US withholding tax on dividends. Therefore EC companies currently do 


not meet the first definition of “equivalent beneficiary”. 


Neither do they meet the various specified definitions of “qualified person” (UK. resident 
individuals, qualified UK governmental entities, UK resident UK or US listed companies whose 
shares are regularly traded on a recognised stock exchange, UK resident UK or US listed entities 
other than individuals or companies whose units are regularly traded on a recognised stock 
exchange, UK pension schemes, UK employee benefit funds or UK charities). 


Therefore such a UK resident company would not automatically be entitled to the benefit of 
zero US withholding on dividends by virtue of Article 23(3). 


However, assuming the UK resident company met all the other conditions for obtaining zero, it 
could apply to the US competent authority for the benefit of zero under Article 23(6). 


Are unquoted UK companies entitled to zero? 


Assuming an unquoted UK resident company is the beneficial owner of the dividend and has 
owned shares representing 80 per cent or more of the voting power of the US company paying 
the dividend for at least 12 months before the declaration of the dividend it may be entitled to 
zero US withholding tax on the dividend if it is owned by seven or fewer “equivalent 
beneficiaries” and it passes a so-called “base erosion” test (Article 10(3)(a)(iti) and Article 23(3)). 


The definition of “equivalent beneficiaries” includes UK resident individuals (Article 23(7)(d)(ii) 
(as amended by Article IV of the protocol to the treaty)). 


The “base erosion” test requires that less that 50 per cent of the unquoted. UK. resident 
company’s gross income for the taxable year or chargeable period in which the dividend arises is 
paid, directly or indirectly, to persons who are not “equivalent beneficiaries”, in the form of 
payments that are tax deductible. 


The company must, of course, also satisfy the other conditions of the dividends article. 


If the company did not qualify by this route it could apply to the US competent authority for 
the benefit of zero under Article 23(6). 


What is the procedure for applying to the US competent authority for zero under 
Article 23(6) and how long will it take? 


A taxpayer that is not otherwise entitled to benefits under Article 23 but believes it may be 
entitled to such benefits under the discretionary provision of Article 23(6) should submit that 
request to: Director International, Internal Revenue Service, Attn; LM:IN:TT, 1111 Constitu- 
tion Avenue, NW, Washington, DC 20224. 


For guidance in preparing requests for discretionary benefits, taxpayers should consult the U.S. 
Treasury Technical Explanation of Articles 10 and 23 of the Treaty (see http://www.ustreas.gov/ 
offices/tax-policy/library/teus-uk.pdf), and the US Internal Revenue Service’s Revenue Proce- 
dure 2002-52, with particular reference to Sections 3.08 and 4 (see http://www.irs.gov/ 
individuals/article/0,,id=96945,00.html). The IRS Internal Revenue Manual Exhibit 4.60.3—3, at 
http://www.irs.gov/irm/page/0,,id%3D21706,00.html#ss5 7, provides detailed guidance regarding 
information that should be submitted’ in connection with any request for a discretionary 
determination. 

The US has provided assurances that the competent authority office will consider any requests 
received as expeditiously as possible. In the case of a favourable determination, benefits will be 
allowed retrospectively to the later of the effective date of the relevant treaty provision or the 
time of establishment of the structure in question. 


On what basis will the US competent authority decide whether a UK resident company is 
entitled to zero? 

Zero will be granted if the US competent authority is satisfied that the establishment, 
acquisition or maintenance of the UK resident company and the conduct of its operations did 
not have as one of its principal purposes the obtaining of benefits under the treaty. 


The Exchange of Notes to the treaty sets out in some detail, with reference to specific 
circumstances, how the US competent authority will approach this task. 


What is the purpose of the consultation requirement? 


The US competent authority is required to consult the UK competent authority before refusing 
zero to a UK resident under Article 23(6), This requirement gives the UK competent authority 
the opportunity to provide any further facts, arguments or interpretations in favour of the 
claimant that might be material to the determination of the claim. 


However, it is for the US competent authority to have the final say. 
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Can a UK resident company that is treated as fiscally transparent for US tax purposes 
obtain zero? 


Assuming all the other conditions for obtaining zero are met, a UK resident company which is 
treated for US tax purposes as fiscally transparent due to a “check the box” election will be 
entitled to zero in respect of a dividend paid by its wholly owned US company if, and to the 
extent that, the UK treats the dividend as the income of a UK resident. 

The rule governing how the treaty applies to persons who are regarded as fiscally transparent by 
cither the UK or the US is at Article 1(8). 


TAXATION OF GAINS—ARTICLE 13 

Generally the previous treaty allows each country to tax gains in accordance with its domestic 
laws. As such it offers no protection against the double taxation of gains. 

By contrast, the new treaty provides that gains will be taxable only in the country in which the 
person disposing of the property is resident, except for gains arising from the disposal of real 
property situated in the other country or from the disposal of the business property of a 
permanent establishment, in which case the country in which the real property or permanent 
establishment is situated has the primary right to tax. 

Relief from double taxation will therefore be afforded by the award of exclusive taxing rights to 
the residence country or, where the source country taxes the gain, by the residence country 
giving credit relief. 

The article is based on the OECD Model article but includes additional provisions to deal with 
specific types of gains such as those arising on the disposal of shares deriving their value or the 
greater part of their value from real property situated in the UK or the US (the “securitised 
land” provision) and those realised by temporary non-residents, 


The “securitised land” provision 


In accordance with the OECD Model Tax Convention the article provides that the UK has the 
primary taxing right over gains arising from the alienation of real property situated in the UK, 
Thus, a US resident individual owning real property in the UK would, under the terms of the 
treaty, be taxable in the UK on any gain arising from the sale of that property. 

However, if that US resident individual arranged for the property to be held by a company in 
which he was the sole shareholder and then arranged for the sale of the shares in that company, 
the OECD Model wording would give the result that any gain on the sale of the shares would be 
taxable only in the country of which he was a resident—the US, 

To prevent this, the Article provides at paragraph (2)(c)(i) that shares which derive their value or 
the greater part of their value directly or indirectly from real property situated in the UK will be 
treated as real property situated in the UK, thereby preserving taxing rights over gains 
substantively derived from real property. The provision is reciprocal. 


The “temporary non-residents” provision 


Paragraph 6 of the article aligns the treaty with the UK’s rules in section 10A of the Taxation of 
Chargeable Gains Act 1992, 

Those rules aim to stop long term UK residents avoiding UK capital gains tax by becoming 
temporarily non-UK resident and realising gains while abroad before resuming UK residence. 
The provision works by allowing the UK to tax gains arising to US residents. who. were 
previously UK residents and who, after having realised gains while being temporarily. US 
resident, return to the UK, 

This does not prevent the US taxing the gains of its residents. The primary taxing right always 
remains with the residence country. But it allows the UK to tax such gains as well, giving credit 
for US tax paid on those gains, 4 > 


STOCK OPTIONS—ARTICLE 14 EXCHANGE OF NOTES a 

This is the first time the UK has specifically covered share/stock options in a treaty and we 

believe this clear statement of mutual practice will be very valuable. The circumstances itemised 

cover the most frequently found situations and will inform the majority of cases we see, _ 

In line with existing practice “that proportion of the option gain” will normally be determined 

by reference to the periods of employment in each country using a straight-line Hire up ortion- 

ment. This is simple, clear and avoids distortions arising from short-term fluctuations in share 

values. More details of UK current practice, together with examples, can be found in Tax 
i AV Bi 2) SENN 


Bulletins 55, 56 and 60. 
The Exchange of Notes represents the views of both the UK and the US that a Hi the value 
elle) ¢] 


of share options granted while in employment before those options are ex 
within the income from employment article. Occasionally time-apportionmen 
stances may not produce an appropriate result and the Exchange of Notes | 

competent authorities will then endeavour to resolve the difficulty, = 
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PENSIONS AND PENSION SCHEMES—ARTICLES 17 AND 18 


Article 17 


Article 17 is a fairly standard pensions article, which provides for the taxation of pensions and 
other similar remuneration only in the state of residence of the beneficial owner. There are two 
provisions that have generated particular interest. 

Paragraph I(a) sets out the general rule above. For this purpose, a payment is treated as a 
pension or other similar remuneration if it is a payment under a pension scheme, as defined at 
Article 3(1)(o). 

However, the residence state, under paragraph 1(b), must exempt from tax any amount of such 
pensions or other similar remuneration that would be exempt from tax in the State in which the 
pension scheme is established if the recipient were a resident of that State. Thus, for example, a 
distribution from a US “IRA” to a UK resident will be exempt from tax in the UK to the same 
extent the distribution would be exempt from tax in the US. 

Under the previous treaty, a lump-sum payment from a pension scheme was taxable only in the 
country of residence. So if an individual moved from the US to the UK before receiving a lump 
sum from a US pension scheme, they would be taxable on the lump sum neither in the US 
(because of the treaty) nor in the UK (which does not tax lump sums anyway). 

The new provision prevents this occurring by providing that a lump-sum payment derived by a 
resident of one State from a pension scheme established in the other State shall be taxable only 
in that other State. 

The provision preserves the exemption from income tax of a lump sum relevant benefit where it 
is paid by a UK approved pension scheme to a beneficial owner who is a US resident. However, 
Article 1(4) will apply in respect of US citizens as the provisions of Article 17(2) are not amongst 
those listed at Article 1(5). 


Article 18 


This article is concerned primarily with the tax treatment of contributions to pension schemes. It 

also touches on the taxation of the income, profits and gains accruing to pension schemes. As 

indicated in the note on Article 17 the term “pension scheme” is defined for the purposes of the 

treaty at Article 3(1)(0). 

It is a feature of several recent UK treaties that pension contributions made in one country are 

recognised for tax purposes in the other. 

If a member of a pension scheme established in one country goes to work (as an employee or in 

a self-employed capacity) in the other country, the state of residence will not tax the scheme 

member on income earned by the scheme unless it is paid to him (or for his benefit). Nor will tax 

be payable if income is transferred to another pension scheme until the benefits are actually 

received. 

Contributions to the scheme by that member (or those paid on his behalf) shall be tax-deductible 

in the state of residence. In the same way, benefits accrued under the scheme, or employer 

contributions to the scheme, will not be treated as part of his taxable income and those 

contributions will be tax-deductible for the employer. The reliefs available cannot exceed those 

allowed by the state of residence for contributions of the same amount to a scheme established 

in the state of residence. 

The conditions for getting the relief are as follows 

(a) contributions were made by or on behalf of the individual or (in the case of an employee) 
his employer to the pension scheme (or to a similar scheme for which it was substituted) 
before the individual began to exercise an employment or self-employment in the other 
contracting state, and 

(b) the competent authority of the other State agrees that the pension scheme generally 
corresponds to a pension scheme established in that other State. 

Where someone comes to work in the UK we will regard the first condition as having been met 

if the individual was a member of the US scheme before beginning to exercise an employment or 

self-employment in the UK. 

The types of scheme that would be accepted as “generally corresponding” are those listed in the 

Exchange of Notes. 

Relief will be restricted where contributions to a pension scheme are deductible or excludable in 

computing a person’s taxable income in the host country if he is subject to tax there not on his 

total income but only on amounts remitted to that country. Relief is available only on a 

corresponding proportion of the pension contributions. 


Example 

Individual’s total income, profits and gains — £100,000 

Income, profits and gains remitted to the UK — £90,000 

Individual’s contributions to US pension scheme — £5,000 

Contributions deductible in computing individual’s UK taxable income — £4,500 (ie 90% of 
individual’s total contributions) 
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Guidance on the procedures for claiming relief from UK income tax on contributions to US 
pension schemes under Article 18 will be provided in an Update that will be issued by the Inland 
Revenue’s Audit and Pension Schemes Services in the near future. 


LIMITATION ON BENEFITS—ARTICLE 23 


This is the first time the UK has included a limitation on benefits article in one of its double 
taxation treaties, though such articles are a common feature of recent US treaties. 


The purpose of the article 


The purpose of the article is to ensure that UK and US residents benefit from the treaty, whilst 
ensuring that residents of third countries who establish legal entities in either the UK or the US, 
not for legitimate commercial and economic reasons, but with the principal purpose of 
obtaining benefits under the treaty, do not benefit. 


To achieve this the article poses a number of tests for UK and US residents, one of which must 
be satisfied if entitlement to treaty benefits is to be established. 


The Technical Explanation to the US Model Income Tax Convention of September 20, 1996 
comments that the assumption underlying each of these tests “is that a taxpayer that satisfies the 
requirements of any of the tests probably has a real business purpose for the structure it has 
adopted, or has a sufficiently strong nexus to the other contracting state (eg a resident 
individual) to warrant benefits even in the absence of a business connection, and that this 
business purpose or connection outweighs any purpose to obtain the benefits of the treaty.” In 
other words, the assumption is that a taxpayer who satisfies‘one of the tests is not “treaty 
shopping”. rg 
As such, any UK or US resident who satisfies one of the tests in the article will) provided they 
satisfy any other specified conditions for obtaining the relevant benefit, be entitled’ to treaty 
benefits. 


How it works 


The article provides that residents of the UK and the US are entitled’ to:all the benefits of the 
treaty only if they are a “qualified person” (paragraph 2). If a resident is not a: “qualified 
person” they may be entitled to benefits in respect of specific items of income, profits or gains 
under the “derivative benefits test” (paragraph 3), the “active conduct of .a.trade or business” 
test (paragraph 4) or at the discretion of the competent authority of the country that is giving up 
its taxing right under the treaty (paragraph 6). 

For the majority of UK residents the article will provide clear rules and certainty of treatment 


about entitlement to treaty benefits without recourse to either the Inland Reyenue or,the US 
Internal Revenue Service. 


“Qualified persons” 


In broad terms, a “qualified person” is a UK or US resident who is,either;, 

(a) an individual; ser i= 

(b) a qualified governmental entity (as defined in Article 3); 

(c) a publicly traded company (listed in the UK or US); 29 

(d) - ay ie subsidiary of five or fewer publicly traded companies (that-are listed in the UK or 

(e) a publicly traded trust (listed in the UK or US); 

(f) a trust 50°%+ owned by publicly traded companies or by publicly traded trusts (that are listed 
in the UK or the US) Hie “t Malye 

(g) a pension scheme (where more than 50% of beneficiaries, members or participants are 
individuals who are UK or US resident); 1GI BAIS GO 

(h) a tax exempt employee benefit scheme (where more than 50% of’ beneficiaries) members or 

_ Participants are individuals who are UK or US resident); fotelioq & OF eBAegest 

(7) a religious, charitable, scientific, artistic, cultural or educational organisation; 09%" | 

(j) a legal entity that satisfies an ownership and a “base erosion” testy 1! © <o¥ subi baton 1 

(k) a trust, or trustee of a trust in their capacity as such, if the trust is more! than'50% owned by 
certain “qualified persons” or by “equivalent beneficiaries” provided. it-satisfies.a “base 
erosion test. ato to. Sofie. : 

These tests, which determine whether a particular category of UK or US residentis.a “qualified 

person”, are all based on the concept that a substantial commercial and economic connection 

must exist between the taxpayer and the UK or the US to warrant entitlement to treaty benefits. 

If the standard set by any one of the tests in paragraph 2 is met, then entitlement to all treaty 


benefits is established (subject to conditions in the articles dealing with the type of income 
concerned being met). aiarrieka 


‘ 


5 


How is the “base erosion” test satisfied? bis enioig .movgh iebelaybiviisal 
The base erosion test is satisfied if less than 50% of the person’s gross income for thé ‘elevant 
taxable or chargeable period is paid or accrued, directly or indirectly, to persons who ate not UK 


or US residents in the form of payments that are tax deductible for the purposes of the taxes 
covered by the treaty in the country in which the person is resident’) 90) 1) (sub ihn 


. 
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The “derivative benefits” test 


Paragraph 3 of the article provides that, even if a company is not a “qualified person” as defined 
by the treaty, it shall nevertheless be entitled to the benefit of the treaty with respect to an item 
of income, profit or gain, if it satisfies any other specified condition for obtaining such benefit, 
and it is at least 95 per cent owned by seven or fewer persons who are “equivalent beneficiaries” 
as defined by the treaty, and less than 50 per cent of the company’s gross income for that period 
is paid to non-UK or non-US persons in the form of tax deductible payments. The conditions 
set out in paragraph 3 of the article are commonly known as the “derivative benefits” test, 
though this is not a term employed in the treaty. 


Passing this test relies on the third country resident owners, of the UK company. being 
“equivalent beneficiaries”. From the UK perspective, broadly, an “equivalent beneficiary” is a 
resident of a Member State of the European Community (EC) or of a European Economic Area 
(EEA) state, but only if either: 


(a) that resident is entitled to all the benefits of a comprehensive treaty for the avoidance of 
double taxation (which includes a comprehensive limitation on benefits article) between any 
Member State of the EC or a EEA state and the US. and would be entitled under that treaty 
to a rate of tax with respect to the particular class of income for which the benefits are being 
claimed under the UK/US treaty that is at least as low as the rate applicable under the 
UK/US treaty or; 

(4) that resident is a specified “qualified person”. 


The definition of “equivalent beneficiary” is at paragraph 7(d) of the article as amended by 
Article IV of the protocol to the treaty. 


Paragraph 7(d) also provides, that for the purposes of applying Article 10(3) (the dividends 
article), in order.to determine whether a person, owning shares, directly or indirectly, in the 
company claiming the benefit of the treaty is an “equivalent beneficiary”, that person will be 
deemed to hold the same voting power in the company paying the dividend as the company 
claiming the benefit of the treaty holds in such company 


) 

The purpose of the provision is as follows. Suppose a UK company (UKCo) receiving dividends 
from a US subsidiary company (USCo) is 80 per cent owned by a company (ECCo) resident in 
an EC or EEA state that also has a comprehensive tax treaty with the US that provides for zero 
on dividends. Under Article 23(7)(d)(i1), ECCo will be an “equivalent beneficiary” and, the other 
conditions being met, UKCo will receive its dividends from USCo free of US withholding tax. 
That is the result achieved by the treaty as originally signed, and is not changed by the protocol. 


But suppose instead that UKCo was owned 50:50 by another UK company and ECCo. Without 
this protocol provision, UKCo could not get zero. ECCo is not an equivalent beneficiary 
because, had it owned USCo directly, it would hold less than the 80 per cent required by 
Article 10(3). But by deeming ECCo to own the same proportion of USCo that UKCo owns, the 
80 per cent test is satisfied, and UKCo can receive its dividends from USCo gross. 


The provision therefore prevents the anomalous situation where a UK resident company that 
owned 80 per cent of the voting power in the US company paying the dividend would be denied 
zero on US dividends because its joint owners owned individually less than 80 per cent in it, 
despite the fact that together they owned 100 per cent of it and both the UK treaty with the US 
and the EC/EEA country treaty with the US provided for zero withholding tax on dividends. 


At present, the provision has no effect because no EC or EEA country has a comprehensive 
double taxation treaty with the US that provides for zero US withholding tax on dividends. 


What is the rationale for the “derivative benefits” test? 


This is best demonstrated by an example. 

If a UK resident company in receipt of income from the US is substantially owned by residents 
of a third country and that third country has a tax treaty with the US that provides for the same 
benefits for that type of income as the treaty between the UK and the US, then there should be 
no objection to those third country residents getting that benefit indirectly under the UK/US 
treaty as opposed to directly under the third country/US treaty. 

This is because (i) the US in this instance has, as a matter of policy, already decided that the 
residents of the third country should receive that benefit and (ii) prima facie the residents of the 
third country are not treaty shopping through the UK as the same benefits are available in their 
home country. 


Which individuals can be “qualified persons” under Article 23(7)(d)(ii)? : 

As it relates to individuals, the term “equivalent beneficiary” is defined in Article 23(7)(d) as 
including “a resident of a Member State of the European Community or of a European 
Economic Area state or of a party to the North American Free Trade Agreement but only if that 
resident ... is a qualified person by reason of sub-paragraph (a)... of paragraph 2 of this 
Article”. 

Article 23(2) defines the term “qualified person” by listing seven categories of person who will 
automatically be a “qualified person” for the purposes of the treaty. Individuals are included at 


paragraph 2(a). 
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As provided by the opening words of paragraph 2, only a resident of one of the two contracting 
states can be a “qualified person” by reason of paragraph 2(a). It follows that only such residents 
can be qualified persons for the purpose of the definition of equivalent beneficiary in 
Article 23(7)(d). 


The “active conduct of a trade or business” test 
What conditions does a UK resident have to fulfil to pass this test? 


Paragraph 4 of the article provides that even if a UK resident is not a “qualified person” as 
defined by the treaty it shall nevertheless be entitled to the benefit of the treaty with respect to an 
item of income, profit or gain, if it satisfies any other specified condition for obtaining such 
benefit, and it is engaged in the active conduct of a trade or business in the UK. 


Paragraph 4(a), (b) and (c) set out the conditions for passing the “active conduct of a trade or 
business” test and guidance on the meaning of some of the specific terms used in the paragraph 
is provided in the Exchange of Notes to the treaty. Essentially however, there are three main 
conditions: the UK resident must be engaged in the active conduct of a trade or business in the 
UK: the income derived from the US must be derived in connection with or incidental to that 
trade or business; and the trade must be substantial in relation to the activity in the US. 


Comment on the meaning of “trade or business”, “in connection with”, “incidental to” and 
“substantial” is given in the section entitled “Zero Withholding Tax on US Dividends— 
Articles 10 and 23” earlier in this Tax Bulletin. 


What is the rationale for the “active conduct of a trade or business” test? 


To quote again from the Technical Explanation to the US Model Income Tax Convention of 
September 20, 1996, the assumption underlying this test “is that a third country resident that 
establishes a ‘substantial’ operation in the other State and that derives income from a similar 
activity in the US would not do so primarily to avail itself of the benefits of the treaty; it is 
presumed in such a case that the investor had a valid business purpose for investing in the other 
State, and that the link between that trade and or business and the US activity that generates the 
treaty-benefited income manifests a business purpose for placing the US inyestments in the 
entity in the other State. It is considered unlikely that the investor would incur the expense of 
establishing a substantial trade or business in the other State simply to obtain the benefits of the 
Convention.” 


In such circumstances there can be no objection to granting entitlement to treaty benefits in 
respect of the relevant item of income, profit or gain. 


Competent authority discretion 


Paragraph 6 provides that a UK or US resident who is neither a “qualified person” nor entitled 
to treaty benefits with respect to an item of income, profit or gain under the “derivative benefits” 
test or the “active conduct of a trade or business” test shall nevertheless be granted treaty 
benefits by the competent authority of the other country if the competent authority determines 
that the establishment, acquisition or maintenance of the person claiming the benefit and the 
conduct of its operations did not have as one of its principal purposes the obtaining of benefits 
under the treaty. 

The Exchange of Notes to the treaty sets out in detail, with reference to specific circumstances. 
how the competent authority will approach this task. 


Why have competent authority discretion in addition to the other tests? 


The tests at paragraphs 2, 3 and 4 of the article, whilst providing clarity and certainty regarding 


entitlement to treaty benefits, are nevertheless essentially mechanical and cannot account fot 
every situation. : 


As such, competent authority discretion allows taxpayers who do not meet the objective criteriz 
set by those tests, but who were nevertheless not engaged in treaty shopping, to obtain the 
benefits of the treaty. (For details on how to apply to the US Competent Authority see Zerc 


Withholding Tax on US Dividends—Articles 10 and 23 and to the UK Competent Authority sec 
Entry into force—Article 29) ots ; 


MUTUAL AGREEMENT PROCEDURE—ARTICLE 26 | 


This article authorises the competent authorities of the two countries to endeavour, by mutua 
agreement, to resolve cases of taxation not in accordance with the treaty and to settle points 0! 
doubt or difficulty in its application or interpretation. eat Ti. ; 

Specifically it provides that, where a person considers that the actions of one or both countrie: 
will result in taxation not in accordance with the treaty, he may present his case to the competent 
authority of the country of which he is a resident or national. This right applies irrespective o} 
any remedies provided by domestic law. Seti, fe a rere 
Time limits : aash igieGobt “id 


The article sets out time limits for the presentation of a case: a case must be presented withir 
three years of the first notification of the action resulting in taxation not in accordance with the 


} 
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treaty or, if later, within six years from the end of the taxable or chargeable period in respect of 
which that taxation is imposed or proposed. This provides certainty and consistency of 
treatment for applicants and contributes to the effective administration of the mutual agreement 
procedure. 

The time limits in the treaty are compatible with the time limits in UK law. TA 1988 s 81SAA(6) 
provides that cases may be presented for consideration under the mutual agreement procedure 
i the expiration of six years following the end of the chargeable period to which the case 
relates. 


Implementation of agreements reached 


Agreements reached between the competent authorities will be implemented notwithstanding 
the countries’ domestic time limits or other procedural limitations (except such limitations as 
apply for the purposes of giving effect to such an agreement). 

This time limit is the 12 month period stipulated in UK law for making a claim to relief 
following mutual agreement (TA 1988 s 815AA(3)). 

The presentation of a case for consideration under the mutual agreement procedure does not in 
itself constitute a claim to relief. In the absence of a claim the Revenue cannot give relief. TA 
1988 s 815AA(3) provides that once mutual agreement has been reached by the competent 
authorities a claim to relief may be made within 12 months of the notification. 


EXCHANGE OF INFORMATION AND ADMINISTRATIVE 
ASSISTANCE—ARTICLE 27 


The article provides that the UK and US competent authorities will exchange information and 
assist each other administratively for the purposes of carrying out the provisions of the treaty 
and their respective domestic tax laws. 


Can information relating to residents of third countries be exchanged? 


Generally, unless otherwise provided for in the treaty, the treaty only applies to residents of 
either or both the UK and the US (Article 1(1)). However, paragraph | of the exchange of 
information and administrative assistance article provides that the exchange of information is 
not restricted by Article 1(1) of the treaty. Therefore the UK and the US competent authorities 
may exchange information relating to residents of third countries. 

For example, the US competent authority will be able to ask the UK competent authority for 
information relating to the UK source income of a US national (who may be taxable in the US 
in respect of that income) even though that person may be resident in a third country. 

Another example might be where a company, resident in a third country, has a permanent 
establishment im the US which is transacting with UK taxpayers and the UK competent 
authority wants information about those transactions in order to determine the profits of the 
UK taxpayers concerned. The article permits the US competent authority to exchange informa- 
tion about the US permanent establishment even though the company of which it represents a 
part is not a US resident. 

Exchanging information about residents of third countries in this way is in line with OECD 
thinking and reflects the wider and growing international consensus that effective exchange of 
information represents one of the best ways of combating tax avoidance and evasion— 
particularly in view of increasing economic and commercial internationalisation. 


What is the extent of the obligation imposed by the article on the UK competent authority 
to obtain and exchange information? 

Paragraph 2 of the article provides that if one of the competent authorities requests informa- 
tion, the other competent authority will obtain that information in the same manner and to the 
same extent as it would for its country’s own tax purposes. 

This reflects the fact that the powers that exist under UK domestic tax law to call for documents 
relevant to liability to UK income tax, corporation tax or capital gains tax (TMA 1970 s 20) 
may, by virtue of Finance Act 2000 s 146, be used in a case where the liability is to the tax of a 
treaty partner provided that tax is covered by the relevant treaty. 


What safeguards are there to protect those about whom information is exchanged? 


Information may only be exchanged between the US and UK competent authorities and the 
exchange must: 

(a) be necessary for carrying out the provisions of the treaty or of UK or US domestic tax law; 
(b) relate to the taxes covered by the treaty; and 

(c) be treated as secret, 

The obligation to exchange information does not require either country to carry out administra- 
tive measures at variance with its existing practice; or to supply information that is not 
obtainable under domestic law; or to supply any information that would disclose any trade, 
business, industrial, commercial, or professional secret or trade process, or whose disclosure 
would be contrary to public policy. 
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ENTRY INTO FORCE—ARTICLE 29 


From when does the treaty have effect? b s 

The instruments of ratification were exchanged on 31 March 2003 and the treaty entered int« 
force on that date. It will have effect for UK taxes covered from the following dates: 
(a) taxes withheld at source | May 2003; : < 

(b) income tax and capital gains tax 6 April 2003; 

(c) corporation tax 1 April 2003; and 

(d) petroleum revenue tax 1 January 2004. 

For the purposes of Article 29(2)(b)(iii), “financial year” is defined at TA 1988's 834. It is the l’ 
months commencing on the | April in any given calendar year, so the financial year 2003 is the 
year beginning on | April 2003. ria 


How will US residents be able to claim relief? 


The Centre for Non-Residents (CNR) in Nottingham is the office primarily responsible fo 
giving relief from UK income tax to residents of the USA in receipt of relievable UK soure: 
income tax under tax treaties. . 

The main types of income that may be relieved under the treaty are interest (Article 11), royaltie 
(Article 12) and pensions, annuities, alimony, social security and child support entitlement 
(Article 17). The other income article (Article 22) may operate to relieve items of income no 
dealt with under any other article of the treaty, but specifically excludes from its\scope)am 
income paid out of trusts or the estates of deceased persons in the course; of administration. 
Article 10 deals with dividends. Unlike its predecessor, the article does not contain a provisiot 
granting US residents entitlement to tax credits in respect of UK dividends. And, as there is n¢ 
withholding tax on UK dividends, there will generally be no relief fora US resident to clain 
under this article. 

A claim for relief from UK tax may be made in two ways. A US resident can claim ‘repayment o 
tax already deducted from UK source income. It is also possible to make an application to,CNk 
asking it to direct that future payments of income be made without deduction, of tax (or afte 
deduction of tax at the rate specified in the treaty). 


Which form should a US resident use to claim relief? 


Individuals will need to complete form US/Individual 2002. 
All other types of claimant will need to complete form US/Company , 2002. 


How do | obtain a form to claim relief? 

Both forms can be downloaded from CNR’s website at http://www.inlandrevenue.goy.uk/cni 
app_dtt.htm or by contacting CNR by telephone on 0845 070 0040 or from outside the UK 
+44 151 210 2222. Each form has a set of guidance notes attached, ries ET 
The forms follow the pattern of those published in 2001 for claims under the previous treaty,:bu 
with appropriate additions and amendments. eniaid g j 


How do | claim relief? 


The method of claiming relief has not altered with the introduction of the new treaty, _ 


The completed form should be sent to the US Residency Certification Unit of the IRS' (whos 
full address is given on the form), which will certify the claimant’s US tax status and forward th 
form direct to CNR. It is not CNR’s practice to process a form that has not been certified by th 
IRS in this manner, although it is open to claimants to send CNR an advance copy of ‘thei 
Calm, and CNR may consider it without prejudice, dependent upon receipt of the certifie 
orm. acainnl 


Why does the form have so many questions? Peg tee eert tt 

The questions on the forms are designed to ensure that CNR has all the information necessar 
to determine whether the claimant is entitled to treaty benefits. But as the new treaty contain 
provisions not found in the previous treaty (such as the “conduit arrangement” provision in th 
dividends, interest, royalties and other income articles and the provisions in the limitation o 
benefits article) there are inevitably more questions than on the previous. claim forms. But w 
have done all we can to keep the number of extra questions to a minimum consistent with th 
need to ensure that a claimant establishes entitlement to treaty benefits. 4 = 


eum JAtiLs ior 
How do | make a claim under Article 23(6)? ar ofl} up 2am Bok vigegeoon od _f 


There is no form or set form of words for making a claim under the ‘cOmpétent authorit 
discretion provision at Article 23(6). Claims, detailing the reasons why the claimant thinks the 
are entitled to treaty benefits, should be made by letter to either of the UK competent authorit 
contacts listed at the end of this Tax Bulletin. In addition claimants should complete th 
appropriate CNR claim form and send it in the normal way to the United» States Intern 


Revenue Service (see “How do I claim relief?” above). Please attach a copy of f 
authority contact letter to the claim form. yslog vildy q aye taese ot Ble 
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How do | claim repayment of UK tax that was deducted before the new treaty came 
into effect? 


You should complete the claim form appropriate to the previous treaty. This form can be 
Jownloaded from CNR’s website at http://www.inlandrevenue.gov.uk/cnr/app_dtt.htm or by 
sontacting CNR by telephone on 0845 070 0040 or from outside the UK on +44 151 210 2222. 
Each form has a set of Guidance Notes attached. 


Will Directions under the previous treaty for interest or royalties to be paid gross continue 
fo apply under the new treaty? 


some people may already have received clearance from the Inland Revenue for interest or 
‘oyalties to flow gross between the UK and US following an application under the previous 
reaty. Clearance under the previous treaty will normally have been granted for the duration of 
he loan or licensing agreement or until a review date has been reached. With the introduction of 
he new treaty, some of these clearances may need to be reviewed to ensure that the claimant 
-ontinues to be entitled to the benefit of the interest or royalty article. 


Phe Revenue expects both the UK payer and the overseas applicant to consider whether they are 
till entitled to make and receive the payments without deducting income tax. If they believe 
hey might not be, they should tell CNR. 


What if a claimant is fiscally transparent? 


Article 1(8) deals with entities that are “fiscally transparent” for taxation purposes and directs 
he taxation authorities to “look through” such concerns to establish eligibility to relief. This is 
lot so different from the provisions of the previous treaty, and CNR will apply broadly the same 
ests as it did with partnerships, LLCs and similar concerns that made claims under the previous 
reaty. (See Tax Bulletin 29 available at www.inlandrevenue.gov.uk/bulletins/tb29. htm). 


With partnerships and LLCs (where the latter are taxed in the US on a non-corporate basis), 
: ; Mirah 
“NR will continue to take claims in the name of the transparent concern signed by a senior, 
yeneral or managing partner or member, as appropriate. However, the claim should be 
iccompanied by particulars of all the individual beneficial owners of the income, whether 
1atural or legal persons. In the first instance, the name and address (residential or registered 
yusiness addresses only are acceptable) may be given, subject to enquiry and verification. 


f any participants are not US residents, the schedule of beneficial owners should show each 
yeneficial owner’s percentage share of the income. 


Nhere there are multiple layers of investors, especially if some of them are themselves 
ransparent concerns, CNR will look sympathetically at the compliance difficulties the above 
rocedure may cause claimants, and if necessary will consider specific proposals to provide 
idequate and effective verification arrangements. 


n cases of multiple ownership or where a non-US element is involved, CNR will need to decide 
vhether to authorise relief at source. In such cases, relief may be possible only by way of 
neeting discrete payment claims made after a UK-source payment has been made, and tax 
leducted from it. 


Nhat is “grandfathering”? 


‘Grandfathering” (though not a term found in the treaty itself) is the process whereby a claimant 
an elect, under the provisions of Article 29(3), to have the provisions of the previous treaty 
ipply in their entirety for a period of 12 months from the date on which the new treaty otherwise 
vould have effect under Article 29(2). A claimant may wish to make such an election because the 
yrevious treaty provides them with greater benefits than they would be entitled to under the new 
reaty. 


There is no form or set form of words provided for such an election. Instead, CNR will consider 
he provision invoked only where the claimant has expressly asked for it to apply, or has 
lemonstrated a clear and unmistakable intention that it is to apply. The question will need-to be 
letermined on the making of the first claim to relief to which Article 29(3) could have relevance. 
f such an election is made, it will apply to all of the income arising in that 12-month period. 


\ claimant making such an election will need to make any claim to which it relates using the 
ippropriate form for the previous treaty. These forms will continue to be available on CNR’s 
vebsite, or obtainable from them on request, until the statutory time limit for making a claim 
inder UK tax law (TMA 1970's 43) expires. Claims relating to income paid in the period from 
“May 2003 to 5 April 2004 will have to be made no later than 31 January 2010; claims for the 
yeriod from 6 April to 30 April 2004 will have to be made no later than 31 January 2011. 


vf f 


NHERE CAN | FIND OUT MORE? 


Jisit CNR’s website at http://www.inlandrevenue. gov.uk/cnr/app_dtt.htm to find out more about 
\ow it processes claims for relief under the UK’s tax treaties. 
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April 2003. Tax Bulletin Issue 64. 
Businesses, individuals and the settlements legislation 


Note—See also RI 268 which provides further information on this subject. 


INTRODUCTION 


We have been asked by the Chartered Institute of Taxation (CIOT) if we would provide some 
further information and examples on the settlements legislation in Part XV of Income and 
Corporation Taxes Acts 1988 (TA 1988) especially in the context of its application to businesses 
and individuals. We are happy to do so. We have incorporated a number of comments made by 
the CIOT on a draft of this article and the examples it contains, but the article remains an 
expression of the views and practice of the Inland Revenue and the CIOT does not necessarily 
agree with all the points made. 

Unless otherwise stated all references are to TA 1988 in this article. 

The settlements legislation was originally enacted in the 1930’s. The legislation was brought up 
to date in 1995, further amended in 1999 and can now be found at sections 660A to 660G. The 
legislation not only applies to trusts but can also apply to other situations involving individuals. 
companies and partnerships. It is these non-trust situations where we have been asked to provide 
further information. 


The existing guidance on the settlements legislation is found in the Inland Revenues Trusts Estate: 
and Settlements Manual which is available on our website at www. ir. goy.uk/manuals/tsemmanuall. 
That manual will be updated to incorporate this additional information shortly. 


The settlements legislation is intended to prevent an individual from gaining a tax advantage by) 
making arrangements which divert his or her income to another person who is liable at a lower 
rate of tax or is not liable to income tax. 


DEFINITIONS 


There are two key definitions when considering the settlements legislation, both set out ir 
section 660G(1): 


— Settlement includes any disposition, trust, covenant, arrangement or transfer of assets 
Settlement may include a series of transactions which taken together are regarded as ar 
arrangement. The courts have limited the scope of a settlement to where there is som« 
element of bounty, see JRC v Plummer [1979] STC 793: 54 TC 1; 

— Settlor means any person by whom the settlement was made. 


There are some important statutory exemptions from the legislation: 


- Poe 660A(6) exempts situations where the property passed to a spouse is an outright gift 
unless; 


— the gift does not carry the right to the whole of the income arising, or 
—. the property given is wholly or substantially a right to income. 

~ Section 660A(9)(a) exempts annual payments made by an individual for bona fide commer 
cial reasons in connection with their trade, profession or vocation. 

— Section 660A(9)(b) exempts certain donations made to charities. 

— Section 660A(9)(c) exempts income consisting of a benefit under approved pension schemes 


So, in general, the settlements legislation can apply where an individual enters into at 
arrangement to divert income to someone else and in the process tax is saved. So long as thos 
arrangements are: 

—  bounteous, or 

— not commercial, or 

— not at arm’s length, or 


— in the case of a gift between spouses, wholly or substantially a right to income. 


DOES THE LEGISLATION ONLY APPLY T SOUSE 
MINOR CHILDREN? O TRANSFERS TO SEOUSES AND 


It is a common misconception that the settlements legislation applies only to arrangement 
involving a settlor’s spouse or minor children. However, section 660A(2) makes it.clear th 
settlor is treated as having an interest in property if “that property or any derived property is, o 
will or may become, payable to or applicable for the benefit of the settlor or his spouse in an 
circumstances whatsoever.” It is not necessary for the settlor’s spouse or children to be th 
people to whom the income is transferred. If the settlor or their spouse retains an interest in th 
property then the legislation can apply. See example 2 below. 4 ot fing eeaneit } 

Section 660A applies to arrangements where the settlor, or their spouse, retain an interest in th 
settlement. Section 660B applies to situations where income not caught by section 660A is pai 
or made available to a minor unmarried child of the settlor. The 1999-am extended th 
legislation to include income otherwise treated as that of the rivioitiy vam omar 
made on or after 9 March 1999. For example a settlor who invests money in a savings’schem 
which is held on bare trust for their child will find the income treated as theirs under this sectio: 
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f the child’s relevant settlement income exceeds £100 (section 660B(5)). There are further 
xamples involving children below at examples 8 and 9. 


1OW DOES THE LEGISLATION APPLY TO NON-TRUST SITUATIONS? 


\. very small percentage of the enquiries we currently undertake each year involve the 
ettlements legislation and non-trust situations. However we do seek tax, interest and penalties 
n appropriate cases. It is not possible to provide a definitive list of the issues we look for when 
leciding which cases to take up for enquiry, but some of the factors that the Revenue is looking 
or might include: 


Main earner drawing a low salary leading to enhanced profits from which dividends can be 
paid to shareholders who are friends or family members. 
Disproportionately large returns on capital investments. 


differing classes of shares enabling dividends to be paid only to — shareholders paying lower 
ates of tax. 
Yividends being waived so that higher dividends can be paid to — shareholders paying lower 
ates of tax. 
Income being transferred from the person making most of the profits of a business to a 
friend or family member who pays tax at a lower rate. 


rhere are a wide range of arrangements that can potentially be caught by the settlements 
sgislation which do not involve a trust. Each case will depend on the facts but some of the most 
ommon situations which we see are: 


Shares subscribed at par that carry only restricted rights. 

Shares given away that carry only restricted rights. 

Shares subscribed at par in a company by someone else where the income of the company 
derives mainly from a single employee. 

A share in a partnership gifted or transferred below value. 

Dividend waivers. 

Situations where dividends are paid only on certain classes of shares. 

Dividends paid to the settlor’s minor children. 


‘hese lists are by no means definitive of situations to which the settlements legislation can be 
pplied. 

“he best way to illustrate how the legislation applies is by using the following examples although 
t should be noted that these are by no means exhaustive. 


({ote—The original examples are not reproduced here. See instead RI 268, which provides more extensive versions of the 
same examples. 


SUMMARY 


Vhether or not the settlements legislation applies to an arrangement depends on the particular 
acts of the case. It is necessary to look at the arrangement as a whole. If there is a bounteous 
rrangement which effectively transfers income earned by one person to another resulting in a 
eduction in overall tax liability the arrangement may be liable to challenge under the settlements 
>gislation. 

. purely commercial transaction or series of transactions at arms length is outside the meaning 
f “settlement”. Most commonly the legislation will apply where individuals seek to divert 
acome to members of their family or to friends. A good test of whether or not the legislation 
ould apply is to consider would the same payments be made to a person who acquired shares in 
company or a share of a partnership at arms length. Or whether income is being paid simply 
cause the recipient is your spouse or child or some other individual you might wish to benefit. 
f you have any comments on this article and the issues raised you can contact the Editor of Tax 
sulletin at the Inland Revenue or at the CIOT contact Liz Lathwood, Technical Officer, 
‘hartered Institute of Taxation, 12 Upper Belgrave Street, London, SW1X 8BB. 


‘ommentary—Simon's Taxes C4.310. 


une 2003. Tax Bulletin Issue 65 


\ccess to link papers or how the figures in the accounting records 
eature in the return 


uring the course of an enquiry it may be necessary to examine part or all of the books and 
ecords of a business. Sometimes it may not be clear exactly how the figures in the accounting 
ecords feature in the return. This is usually because accounting adjustments or journals have 
een made to those figures. So as to understand better how the business records reconcile with 
he final accounts/tax return the enquiry officer may sometimes request access to the account- 
nts’ “link papers”. This can often reduce the time and costs of an enquiry. “Link papers” is a 
tevenue term defined in Tax Bulletin Special Edition 2 August 1997— 
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“Those papers which show how the figures in the return are derived from the figures in thi 
prime records, are held by the agent, but are available to the taxpayer.” 


A request for “link papers” does not go against the principles of SP 5/90, which specificalh 
refers to an accountants’ “working papers”. SP 5/90 notes. that three-classes of documents ar 
still excluded from the papers which may be called for from a third party. First, there is no 
change in the protection given to documents brought into existence specifically to support th 
conduct of a pending appeal. Second, audit papers are protected from disclosure by an auditot 
Third, communications relating to giving or obtaining tax advice are protected from ‘disclosur 
by a tax adviser. However, the protection given to audit papers and tax advice is limited wher 
the papers contain essential information about the origin of figures in accounts, returns anc 
other information submitted to the Revenue or the relationship of those figures with the book 
and records of the taxpayer. 

It should also be borne in mind that where the business under enquiry is a limited company tha 
the ICAEW Guidance for Members in Practice—Documents and records: ownership, hen anc 
rights of access provides guidance in this area. In particular paragraph 11 says that where: 
company has not kept accounting records in accordance with section 221 of the Companie 
Act 1985, and the court took a view that such schedules had been prepared for the company i1 
order to comply with s 221 then the schedules would belong to the company. Where an informa 
request is refused by the business under enquiry the enquiry officer will be able to us 
paragraph 27 to require production of the papers by the company. 

Where the business is unincorporated and access to the papers is refused the enquiry officer wi 
be able to proceed by way of a section 19A notice to the taxpayer. 


If the taxpayer cannot produce the papers because they haven’t got them or cannot get them th 
enquiry officer will be able to consider the use of section 20(3) to require delivery of the paper 
from the accountant. 


At all times the enquiry officer is aiming to understand the figures in the,return and how the 
have been derived. A review of the linking documents between the books and records and th 
return will greatly assist in this process and will generally lead to reduced time and costs in a: 
enquiry. 


21 October 2003. IR Press Release, 86/03. 
Capital gains tax—gifts relief 


The Paymaster General announced today that legislation will be introduced in next. year 
Finance Bill to correct the effect of an oversight which has led to the unintended repeal c 
legislation introduced in 2000 to prevent capital gains tax gifts relief being exploited in certai 
tax-avoidance schemes. 


a oa ee will have effect in relation to disposals of shares or securities to companies ono 
alter today. 


DETAILS 


The rules in section 165 of the Taxation of Chargeable Gains Act 1992 (TCGA) provide fo 
charges to capital gains tax (CGT) to be postponed in certain circumstances where busines 
assets are transferred from one person to another on non-arm’s length terms, : 


Action was taken in Finance Act 2000 to counter a large number of tax avoidance scheme 
which involved the transfer of shares or securities to a company and which relied upon gift 
relief being available on the transfer, PORE 


Gifts relief ceased to be available in these circumstances with effect for disposals of shares,c 
securities on or after 9th November 1999. The relevant change to the legislation was made b 
way of amendment to TCGA 1992 s 165(3)(b), a provision which was otherwise concerned wit 
the interaction of gifts relief with CGT retirement relief. ae 


CGT retirement relief was phased out over a five-year period following the introduction of CG’ 
taper relief in April 1998, and is not available for disposals of business assets on or after 6t 
April 2003. Provision was made in Finance Act 1998 for the retirement relief legislatior 
including the measure in TCGA 1992 s 165(3)(b), to be repealed with effect for such disposal: 
This prospective repeal was overlooked when s 165(3)(b) was amended in Finance Act 2000. Th 


effect is that the gifts relief anti-avoidance provision introduced in that Act does not apply t 


disposals of shares or securities to companies after Sth April 2003.6 024 “ol oF eea> 
The measure announced today will reinstate this anti-avoidance provision-with eff . 

: of 2 provi sion with fect fe 
disposals of shares or securities on or after today. a, Fe ats TASS 


ips ts to-setdes ond enor 
NOTES (romeo @ aesiipudass: 
1. Where gifts relief is allowed: _ r,t Bi Aor certide a mess 
— the donor is not charged any tax on the gain; riartey maaimata thon Gees , sm 


~ the recipient is treated for capital gains tax quiri cur 
purposes as acquiring the asset for the currer 
market value less the amount of the chargeable gain on the gift; and ss ©) 1)! ope 


' 
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as a consequence, the gain is effectively brought into charge when the recipient disposes of 
the asset. 


. The main purposes of the relief are to prevent erosion of business capital when ‘a business is 
anded down within the family and to prevent the break-up of small businesses. 

. Finance Act 2000 introduced legislation that ended the availability of gifts relief for transfers 
f shares or securities to companies. This was done in order to counter widespread abuse of the 
lief in schemes whose primary purpose was to avoid CGT on a anticipated sale, rather than 
imply defer the liability on a genuine gift. The legislation protects more than £50 million of tax 
er annum. 

. Finance Act 1998 introduced taper relief as part of the Government’s reform of CGT. This 
lief provides for a progressive reduction in the effective rate of CGT on the disposal of assets 
y reference to the time they have been owned. As a consequence, the same Act contained 
gislation providing for the gradual phasing out of CGT retirement relief on the disposal of 
usiness assets. 


lecember 2003. Tax Bulletin Issue 68 


eleworkers—reimbursed expenses and benefits for employees 
vorking at home 


icreasing numbers of employees are working wholly or partly at home. A recent report by The 
York Foundation (“Time to go home: embracing the homeworking revolution” by Tim Dwelly 
nd Yvonne Bennion) suggested that 2.2 million employees in the UK (about 7.4% of all 
mployees) work at home at least one day a week using a telephone or computer. Around-one 
uillion employees work mainly at home. The number of employees working at home is 
\creasing by around 13% a year. 

he great majority of these home workers are employees who are sometimes referred to as 
-leworkers; workers who rely on the use of computers and telecommunications to carry out 
ffice work at home. Government policy aims to support employers that seek to provide better 
ork-life balance opportunities. 

1 the last few years a number of changes to legislation have been made to help employers 
ipport teleworkers and other employees who agree to work at home without incurring a tax 
aarge or liability for NICs. This article looks at that legislation and also at tax relief for 
<penses incurred by teleworkers as a result of working at home. 


MPLOYER PROVIDED EQUIPMENT 


mployers can now provide all of the computing facilities, telecommunications links, office 
irniture and supplies that a teleworker needs to work at home, without a tax charge. This is 
chieved by— 

ITEPA 2003 s 316, which provides an exemption for provided furniture, equipment, supplies 

and services where the employer’s sole purpose in providing them is to enable the employee 

to perform the duties of the employment and any private use is not significant, 

— an article in Tax Bulletin 49 (“Schedule E benefits in kind—part business use and part 
private use’’) provides further guidance, 

— this exemption can extend to the provision of a telephone line in the employee’s home 
and to broadband Internet access in the circumstances described in EIM21615 in the 
Inland Revenue’s Employment Income Manual; 

ITEPA 2003 s 320, which permits a limited exemption for provided computer equipment up 

to the first £500 of cash equivalent. Where this limit is exceeded the exemption in ITEPA 

2003 s 316 can apply to the excess. ~ 

here benefits are exempted from tax there is no liability for Class 1A NICs (SSCBA 1992 
=ction 10(1)(a)). 


XPENSE PAYMENTS TO THE EMPLOYEE 


lew legislation in ITEPA 2003 s 316A applies with effect from 6 April 2003 to prevent any tax 
jarge where an employer makes payments to employees to reimburse the additional household 
cpenses that they incur in working at home. There is further guidance on this at EIM01472. 
uch payments could already be made without a NICs liability arising. 

xempt payments can be made where there are arrangements between the employee and the 
nployer under which the employee regularly works at home. This covers employers’ homework- 
ig policies but will not cover employees who work at home informally and not by arrangement 
ith the employer. So, for example, the new exemption will not apply to employees who simply 
ke additional work home in the evenings. 

he exemption applies to employees who do some or all of their work at home with the 
xreement of the employer instead of working on the employer’s premises. For example, the new 
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exemption could apply to payments made to an employee who arranges to spend two days eacl 
week working at the office and the other three days working at home. 


The additional expenses that the employer may reimburse are those connected with the day tc 
day running of the employee’s home. This might include additional costs of heating and lightin; 
the work area, or the metered cost of increased water use. There might also be increased charge: 
for Internet access or telephone use. In some cases work at home may lead to an increase it 
household contents insurance or to a liability for business rates. It might be difficult fo: 
employers to calculate the exact amount of additional costs that an employee is incurring as 
result of working at home. So we have published a guideline rate of £2 per week that can be pai 
to employees working regularly at home without the employer having to justify the amount paic 
or the employee having to keep any records to demonstrate the additional expenditure. 


The £2 per week figure is not a maximum, and greater amounts can be paid where the employe 
provides evidence to justify them. There are two ways to do this. The employer can agree i 
advance with their Inland Revenue office on a scale rate payment that is calculated to do n« 
more than reimburse the average additional costs that the employees are meeting while workin; 
at home. It may be useful to agree that the scale rate payment can be increased annually in lin 
with inflation. If the employer has agreed a scale rate payment based on reasonable estimates o 
additional household costs derived from records of costs kept by employees it is not necessar 
for employees to keep subsequent evidence of costs incurred. 


Alternatively, an employer may prefer to reimburse the actual additional costs incurred by eac! 
employee. In such cases we would expect the employer to keep records to show how th 
payments have been computed. In turn this will depend on evidence retained by the employe 
about the amount of additional costs. 


EXPENSE DEDUCTIONS 


Travel expenses 


The rules on travel for necessary attendance in ITEPA 2003 ss 338 and 339 assist teleworker: 
Relief is available for home to work travel unless that travel is ordinary commuting. Man 
teleworkers do not have an ordinary commuting journey and are entitled to tax relief for all o 
their business travel. Where those costs are met by the employer, they can be covered by | 
dispensation in the normal way. 


In this context the facts of the recent case of Kirkwood v Evans (74TC481) are slightly unusual 
Mr Evans worked mainly at home but travelled regularly on one day each week to his employer’ 
office. There was no evidence that he would do so for a limited duration or for a temporar 
purpose. So his employer's office was a permanent workplace and he was not entitled to ta 
relief for his travel. This simply shows that a teleworker might still have an ordinary commutin. 
journey. 


Many teleworkers no longer use the employer’s office as a permanent workplace., Visits to th 
employer’s office become irregular or self-contained, so that the employer’s office becomes . 
temporary workplace. For example, teleworkers may occasionally need to visit the office t 
attend team meetings or similar events. Irregular visits, or regular but self-contained visits, d 


not make the office a permanent workplace. Where the employer meets the cost of such visit 
they can be covered by a dispensation. 


Where a teleworker who was previously office based begins to work from home the status of th 
employer's office as a permanent workplace needs to be reconsidered in the light of the ne\ 


working pattern. The fact that the employer’s office was once a permanent workplace does no 
mean that it must remain one. 


Household expenses 


The exemption for payments by employers in ITEPA 2003 s 316A is wider than the existing relic 
for employees’ expenses in ITEPA 2003 s 336. So the fact that an employer could make exemr 


payments to an employee for additional household expenses does not mean that the employe 
would be entitled to relief for unreimbursed expenses. on 


The principal difference between the rules for exemption and those for deduction is that th 
exemption applies wherever an employee works at home under homeworking arrangements wit 
the employer. By contrast an employee is only entitled to a deduction for expenses incurred 1 


werlang at home where the nature of the employment itself would require any employee to wor 


This distinction can be illustrated by Kirkwood v Evans. Mr Evans worked at home out of choic 
under his employer’s voluntary scheme. If his employer had met the additional household cost 
he incurred then the payments would now be within the scope of the exemption in Section 316A 
However, there was nothing about the nature of his work that dictated working at home ands 
he was not entitled to a deduction under ITEPA 2003 s 33 1 .od.asyol onli 


ia ee " ee bs i uit E 3 
We anticipate that most employees who work at home under homeworking’ schemes will b 


doing so by choice and so will not be entitled to a deduction for an unreimbursed additionz 
household expenses. ee iqnrs seis 20 Inomao79 
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NON-RESIDENTS WORKING IN THE UK FOR SHORT PERIODS: THE 
“60-DAY” RULE 


Most of the United Kingdom’s double taxation agreements contain a provision which may 
enable an employee who comes to work here on a short-term basis to be taxed only in his or her 
home country. An employee must show that he or she fulfils a series of conditions specified in 
the agreement to make a valid claim to exemption from UK tax. One of those conditions will be 
that the employee’s remuneration must be ‘paid by or on behalf of an employer’ who is not 
resident in the United Kingdom. In many cases, it is clear that the employer is the non-resident 
company for whom the taxpayer was working before he or she came to the UK. In other cases, 
the employee may have been seconded by his or her overseas employer to work for a UK 
company, or the overseas employer may carry on a business of hiring out staff to other 
companies. A formal contract of employment remains with the overseas employer, but the 
employee works in the business of the UK company, which obtains the benefits and bears any 
risks in relation to the work undertaken by the employee. In economic terms, this state of affairs 
is recognised by the overseas employer recharging the cost of the employee’s earnings to the 
United Kingdom and the UK company might be described as the “economic employer”. In such 
a case, the exemption from UK tax for short-term visitors will not be available. This was 
>xplained in Tax Bulletin 17, published in June 1995. 


However, the position of very short-term visitors caused concern, and Tax Bulletin 25 dealt with 
this in October 1996. This reproduced a statement by the Financial Secretary to the Treasury 
(FST) that the Inland Revenue would not consider that a short term business visitor was 
sufficiently integrated into the business of a UK company for it to be regarded as the employer 
where— 

-~ the employee concerned is in the UK for less than 60 days in a tax year; and 

— that period does not form part of a more substantial period when the taxpayer is present in 

the UK. 


This has become known as the “60-day rule”. This article gives further guidance on common 
situations where it may be an issue. 


Does the worker have to be from a country with which we have a full double tax 
agreement for the 60-day rule to apply? 


The 60-day rule is framed in terms of accepting without enquiry that the conditions ina DTA 
for short-term business visitors to be solely taxed in their country of residence have been 
satisfied. That exemption, and consequently the 60 day rule, is therefore only relevant if the 
person is resident in a country with which we have signed a comprehensive double tax 
agreement. If not, domestic legislation will apply in full. 


Is the 60-day exemption available if the employee is on the UK payroll? 


No. The FST’s statement was made in the context of workers who were paid via a non-resident 
smployer’s payroll but whose economic employer might be in the UK. 


How do you count the days for the 60-day rule? 


[t is based on physical presence in the UK in the same way as the 183 days are counted for the 
ourposes of Article 15(2) of the OECD model Tax Convention. 


Is the 60 days a fixed limit? For example, an employer has a succession of people who 
work for him and he bears their wages, but they may be in the UK up to 90 days. 


The 60-day rule represents a balance between a loss of tax revenue which may be due to the UK 
and the compliance costs to both employers and the Revenue of ascertaining and collecting such 
‘ax for very short-term visitors. There are no plans for it to be altered. However individuals 
working in the UK may be exempt under the relevant DTA anyway, for example if their earnings 
are paid by an overseas company, not recharged in any form to a UK company or permanent 
sstablishment and no UK company acts as their employer. 


Is the 60-day rule available where the earnings have been recharged to a UK permanent 
establishment rather than a UK-resident company? 


Although not covered in the actual wording of the 1996 statement, the Revenue accepts the 
90-day rule should apply in these circumstances also. 


How should the phrase “part of a more substantial period” be interpreted? 


The aim is to provide consistency— 

- Between very short-term workers, regardless of the particular dates involved; and 

- Between short-term workers seconded from overseas and the normal workforce of the UK 
employer. 

The most obvious example met is where less than 60 days are worked up to Sth April and less 

han 60 days after, but the overall period is more than 60 days. In these circumstances, the 60-day 

*xemption will not be available, to be consistent with periods of more than 60 days worked over, 

say, November to January. 
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What if there is a gap between two shorter periods of employment?\, ~° WAC\\o- 

To consider whether the 60-day period has been exceeded, the following factors may be relevant: 
— Is there an expectation that the employee will return to the UK when they depart initially? » 
~ How long is the gap between visits in comparison to the length of those visits? , 

— How frequently does the employee return to the UK? ayeu 

— How integral to the business are the duties performed? 


It is impossible to give an exact formula that will cover all circumstances. However, the following 
examples should assist in seeing how the Revenue will approach this question. 


Example 1: Alain visits the UK for 35 days in Feb/March 2003, then returns to Austria for 2 
fortnight’s holiday, and returns again to the same contract for 40 days in April/May. 


The 75 days would be regarded as one period. The gap here is insignificant compared to the 
two periods either side and liability to UK tax would be consistent with a person who work: 
for 75 days here continuously. As the periods are part of the same contract, the employe! 
would be expected to operate PAYE from day one. If there had been no expectation ol 
returning during the first 35 days we would expect PAYE to be‘operated only for the seconc¢ 
period even though liability to UK tax would exist for both for Alain. This is because the 6( 
days is an objective test whilst PAYE is based on “reasonable expectation” that payments are 
liable to UK tax. 


Example 2: Beatrice visits the UK for 35 days in Year 1. She returns to Belgium but 
unexpectedly is asked to return in Year 2, after a 7 month gap, and does so for 40 days. 


Each episode in the UK would be regarded as separate periods of less than 60 days. Beatrice’ 
return was unexpected, and after a relatively long gap. So there is no UK liability for eithes 
and no PAYE 1s due. 


Example 3: Cedric is the financial controller for a Canadian group. Each year he visits the UK 
subsidiary for 55-59 days. 


Once there is an expectation that this will be the work pattern, the Reyenue would conside1 
that the episodes of work here were part of a more substantial period. A financial controlle: 
will be significantly integrated into the business, whether this is of the UK subsidiary. ot 
possibly a permanent establishment of the parent company. PAYE will apply from when it 1: 
clear that visits will recur as part of a regular and integrated pattern, although Cedric maj 
have to consider whether he is also liable under self-assessment to UK tax for an earlier perioc 
of work, as for Alain in Example 1. Cedric and the group will then be able to decide the 


duration and timing of visits to the UK on business grounds rather than for individual ta 
considerations. 


Example 4: Danielle spends 50 days working in UK between 10 April and 15 January, with visit: 
averaging 3 days each. Then from 1 June to 6 October a further 15 days are spent visiting UK fo. 
business meetings on the same piece of work. 2 


Although Danielle is taxable from the very start, we would not expect either her or the 
company to be able to recognise this. However, the Revenue would expect PAYE to b 
operated in Year 2. 
For guidance on any particular case, the first approach should be to the tax office that deals wit 
the individual. For further information on the Revenue’s general approach to taxation fo 
internationally mobile employees working in the UK, please contact— 
Susan New (for double taxation relief aspects) 
Revenue Policy International 
Victory House 
30-34 Kingsway 


London 

WC2B 6ES rist-T108 

Tel: 0207 438 7250 60 AW : 

e-mail Susan. New@ir.gsi.gov.uk. 2213VO. HEYE 0 

or sa. boohis 

Martin Delnon (for domestic taxation aspects) AP ah 

Revenue Policy Personal Tax , ‘Al ater inemd 

Sapphire House arte: ; 

550 Streetsbrook Road sadam py AS A 

Solihull ; ap bluode stuit ysbrlk 

B91 1QU es eae employee to wor 

Tel: 0121 713 7634  Saiitig, SHH BivEAS Wel 

e-mail Martin. Delnon@ir.gsi.gov.uk 09 Sbiyolg. Ghst aus, of 
; ; node Vieymascbwis: 
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1. SHORT TAX RETURN 


A new four page short tax return (STR) for people with simple tax affairs has already been 
piloted with 50,000 taxpayers in four Area offices. Interim results of independent research with 
taxpayers and agents involved in the pilot has shown widespread and positive support for the 
STR and accompanying simplified guide. 

In April 2004 we plan to introduce the form to more taxpayers over a wider area. Tax agents are 
therefore more likely to find some of their clients receive the STR. Our aim is to roll the STR out 
nationwide in April 2005. 


As well as being shorter than the main return, the STR is also simpler. For example, there is no 
facility to include a self-calculation. Taxpayers are encouraged to file by 30 September so we can 
calculate their tax position for them and let them know how much to pay in good time for 
January. For those who want to make a rough calculation for their own purposes, a simple guide 
will be included in the 2004 version. 


To be able to use the STR, a person’s affairs have to fit a tightly drawn set of criteria. People will 
therefore be selected automatically on the basis of the information from their previous year’s 
return. However, returns filed close to the January filing date are less likely to be captured onto 
the Revenue’s systems in time for a STR to be selected for the following year. In those cases 
people will receive a main tax return. Filing earlier in the year will ensure that the STR is sent to 
an eligible person the following year. 


The STR has been designed so that the information provided on it can be captured auto- 
matically on to the Revenue’s systems, using automated data capture technology. This will ensure 
the processing of these returns is more efficient and accurate. This places great importance on 
the use of the printed form we issue, to ensure the precise accuracy of print format and 
coloration. We therefore do not have plans to produce a substitute of the form for 2004. We 
appreciate that tax agents who use software may not wish to complete a STR manually and they 
can, of course, use their normal software to complete a main return or file on-line. 


People qualifying for a STR will be those with simple affairs, for example some employees (other 
than company directors) with P11D benefits, self-employed with a turnover less than £15,000 
three line account cases), pensioners in receipt of state retirement pension, an occupational 
pension or a retirement annuity. In addition, they may have straightforward investment income, 
or a modest amount of income from property. 

The STR will not be available from the IR website, Orderline, or local offices (except where the 
original is lost or destroyed). 

Although the Revenue will issue STRs based on information from the preceding year’s return, it 
remains the taxpayer’s responsibility to check their eligibility to complete the form. Their 
circumstances may have changed during the year which might mean a STR is no longer 
appropriate. Details of eligibility are set out clearly at the front of the guide. 

During this year’s pilot we have also been testing “telefiling”, which allows people to file STR 
information over the telephone using a voice recognition system. Callers needing further advice 
during the process are connected to the Revenue helpline. Although the take-up is still fairly 
limited, those using the service have found it to be helpful. We therefore plan to continue the 
small pilot next year. 


2. NEW CRITERIA FOR THOSE WHO NEED TO COMPLETE A 
SELF-ASSESSMENT TAX RETURN 


Many people will no longer need to complete a SA return under new criteria to be published in 

April. With the help of Working Together colleagues and others we have concluded that there 

are certain groups of people, who currently receive returns, whose affairs can be adequately dealt 

with using the PAYE system. We have consulted widely on these proposals and the new rules will 

be introduced in April 2004. The new criteria will also be published on our website around the 

same time. Generally the types of people who will no longer need to complete a SA return are 

those with very straightforward affairs. 

The changes mean— 

— higher rate employees with simple affairs will no longer automatically be sent a SA return; 

— the limit for claims to professional fees/expenses dealt with outside a SA return will rise to 
£2,500 (from the current limit of £500); : 

— the investment income limit will rise to £10,000 (from the current limit of £8,500); 

- some relaxation to the rules for pensioners (where any further liability can be recovered 

* through the PAYE coding). 

After 6th April 2004 when a 2003/4 return is filed and captured onto our systems it will be 

automatically checked against the new rules. Where appropriate, the process will automatically— 

— Stop the issue of any further returns if the person no longer meets the new SA criteria. 

—~ Send a letter to the taxpayer and agent (where authority held) explaining the change in 

_ procedure and setting out the taxpayer’s responsibilities. 

~ Notify the PAYE coding record of any changes required for the following year. 
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— Identify those cases where taxpayers need to return certain information (ie investment 
income) affecting their coding, on a Coding Review Form (the “P810”) which will be sent 
the following April. . 

The system will identify likely candidates, such as pensioners and individuals on low incomes, for 
a manual review. Because these cases are likely to be more involved, they will be checked by staff 
to see whether they meet the new criteria. If so, the record will be noted that a return need not be 
issued and a letter issued to the taxpayer (and agent). 
Some taxpayers may prefer, for varying reasons, to continue to receive a SA return. As long as 
we ate notified we can override the signals on the system and the taxpayer will continue to 
receive returns. 
Keeping the taxpayer better informed of his or her tax situation is a key part of this initiative. 
The letters sent to people no longer receiving a return set out the circumstances in which they 
may need to request a return in the future. And, from next year, where employees become liable 
to higher rate tax, but do not meet the new criteria, we will send them a letter informing them 
what they are required to do if they have any additional liability. Furthermore, all taxpayers that 
are newly set up in SA will receive a letter explaining why they will be receiving a return and how 
to get help. 


3. MINOR QUERIES 


Increased use of the telephone will help resolve problems that arise where staff have difficulty in 
understanding the customer’s entries on the form. Up until now we have adhered closely to the 
amendment of a return either on the basis of an “obvious error” or following an enquiry. But we 
have become increasingly aware of many situations where a simple conversation with the 
customer can resolve minor issues. 


These issues include incorrect completion of the gross, net and tax boxes in respect of 
investment income, confusion over claims to married couple’s allowance or the amount of the 
state pension, or a clear misunderstanding of the employment benefit figure provided by the 
employer. 

The new way of handling “minor queries” by telephone contact with the taxpayer or their agent 
has been successfully piloted for over a year. Staff, customers and agents have all welcomed the 
exercise, which helps to improve the accuracy of our processing and saves unnecessary 
correspondence. Following the success of the pilots we plan to roll this out nationally in April 
2004, for the capture of the 2003/04 and subsequent tax returns. 


24 March 2004. Inland Revenue Guidance Notes (updated in April) 
Budget 2004—1tax treatment of small companies 


Following the 2003 Pre-Budget Report announcement about reviewing the way in whick 


companies and their directors/managers are taxed, the Government has announced in Budge’ 
2004 [REV BN 34] that— 


— Company profits paid out as distributions (usually dividends) to non-company shareholder: 
will be subject to a minimum rate of corporation tax of 19%. 

— The new minimum rate will apply to profits that are distributed to persons other thar 
companies on or after 1 April 2004. The minimum rate will not apply to distributions made 
to other companies. 

— There will be special rules to cover groups and to cover the situation where distributions ir 
an accounting period exceed the profits of that accounting period. 

The information in the question and answer brief below is based on the current proposed desigr 

of the measures announced in the Budget. The precise detail may be subject to change anc 

cannot be treated as final until the Finance Bill has received Royal Assent. 


Mini glossary 
CT: Corporation Tax 


PCTCT: profits chargeable to corporation tax 
NCD: non-corporate distributions 


Q7 Will the new rate affect my company? 


A This will affect companies who are liable to the starting rate of CT or those receiving margina 


relief from the small companies rate if they make distributions of profits other than tc 
companies. Fane hiagA. io 


lls 
Q2 We are a large company (or group). Are we affected? werk S 
A This affects those companies within the group who are liable to the starting rate of CT o: 
those receiving marginal relief from the small companies rate if group companies mak 
distributions of profits other than to companies DYAT a? Gitiol 
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Q3 Will this measure affect groups? 


A The measure will affect groups where a company within a group makes a distribution to a 
non-company shareholder and that company has profits chargeable to CT at the starting rate, or 
receives marginal relief from the small companies’ rate (see also question 19). 


Q4 Will this affect any other liability of the company or its directors (such as PAYE 
and NIC)? 


A No. 


Q5 Does this replace the IR35 legislation? 


A No. Measures to tackle service companies were introduced in 2000 to ensure that employees 
could not avoid tax and NI contributions by using a company as an intermediary between them 
and their employer. 


Q6 If this doesn’t replace the IR35 legislation is there a double charge? 


A The interaction of the new non-corporate distribution rate with the “IR35 legislation” creates 
1 double charge. 


~ Where the company has engagements that are within the intermediaries legislation and is 
treated as having made a “deemed payment” under that legislation there will not be a double 
charge on either the individual or on the company arising from the non-corporate distribu- 
tion rate. 

- Under the existing legislation the individual is prevented from suffering a double charge. 
Where a company is treated as making a deemed payment and it makes a distribution in the 
same tax year or in a subsequent year, it can claim relief in order to avoid a double charge to 
tax on the individual. 

- Relief is given by setting the amount of the deemed payment against the relevant distribu- 
tion so as to reduce the distribution that is taxable on the individual. This is by virtue of the 
intermediaries legislation found in section 58(4) of the Income Tax (Earnings and Pensions) 
Act 2003 (ITEPA). 

~ As the relief provided in section 58(4) reduces the distribution it also ensures that for the 
purposes of assessing corporation tax due, the amount of the distribution taken into 
account to assess the corporation tax payable will be net of the deemed payment arising 
from the intermediaries legislation. 

- In addition of course, where the company has engagements that are within the intermediar- 
ies legislation and is treated as having made a “deemed payment” under that legislation, that 
deemed payment and the employers national insurance contributions thereon is deductible 
against the company’s profits for CT purposes. This is provided for by paragraph 17 of 
Schedule 12 to the Finance Act 2000. 


Q7 How do | work out whether or not | have got to apply the new rate? 


A. If your company pays corporation tax at an underlying rate of less than 19% and you make a 
distribution eg pay a dividend to someone other than a company then this new rate is likely to 


apply. 


Example A 


Assume that PCTCT for an accounting period are £8,000. These profits are distributed by way 
of a dividend to individuals. The tax computation would be— 


POLCET £8,000 @ 0% - £0-00 

Corporation Tax due a £0-00 

the underlying rate: (tax/PCTCT x 100) 0.00/8,000 x 100 ~ 0% 

Non corporate distribution £8,000 @ 19% - £1,520-00 

Remaining PCTCT NIL 

Total CT due £1,520.00 
Example B 


Assume that PCTCT are £40,000. The distributions made in the accounting period totalled 
£35,000 of which £10,000 were made to a company. The tax computation would be— 


PCTCT £40,000 @ 19% = £7,600.00 
Less: Marginal Relief (£50,000 — 40,000 x '9/400) = £ 475-00 
Corporation Tax due on basic profits = £7,125-00 
the underlying rate is 7!25°°/40,000 x 100 = 17:8125% 
Non corporate distribution £25,000 @ 19% = £4,750-00 
Remaining PCTCT £15,000 @ 17:8125% - £2,671-87 


Total CT due £7,421:°87 
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Q8 What is meant by “underlying rate”? 


A Underlying rate can be calculated as follows— 
tax x 100 


profits 
(See examples at question 7). 


Q9 What help is available to work it out? 


A You may obtain help through our special “Distribution Rate Helpline” by phoning 0845 
3021418. For the hard of hearing, deaf, blind and speech impaired customers. assistance 1s 
available from the Typetalk service. The number to dial for this service is 18001 0845 302 1418. 
There will also be full guidance on the calculation in the Company Tax Return Guide. And for 
those companies delivering their returns on-line the calculation will be done automatically. 


Q10 If | get the tax due wrong will the company be charged interest or penalties? 
A The normal interest and penalty provisions will apply. 


Q11 Where do we make a return of the extra tax? 
A On your corporation tax self-assessment return. 


Q12 When is the tax due to be paid? 


A On the normal due date for the payment of corporation tax for small companies, nine months 
and one day after the end of the accounting period. 


Q13 When does the new rate start—which distributions—what profits? 

A The new rate when distributions are made to non company shareholders on or after 1 Apri 
2004. Where an accounting period begins before 1 April 2004 and ends on or after that date the 
profits are apportioned (see examples). 


Example 


Company has AP for the year to 30 June 2004 
PCTCT for AP £40,000 
Distributions: £15,000 on | November 2003! 
£20000 on 1 May 2004 of which: 20% (£4,000) to a company? . 
80% (16,000) to individuals? 
£40000 x 9/12 = £30,000 pre 1/4/2004 
£40000 x 7/12 = £10,000 post 1/4/2004+ 
Distributions (£20,000) exceed basic PCTCT of the relevant part of the AP (£10,000) 


Proportion of PCTCT which can be matched is £10,000 x 80% (NCDs as a percentage of 
total relevant distributions) = £8,000 


Underlying rate of CT for the AP is 17.8125% (see working 1) 


Working 1 

£40000 @ 19% = PMO 

Less-Marginal relief 50,000-40,000 x 19/400 Seen 47: 

CT on profits % 75124 

Underlying Rate: Tax = 7,125 x 100 ~ 17-8125 

Profit 40,000 DHS dO 

The total tax for the AP is therefore: Wh BAO imoG3 
non-corporate distributions (NDR) applies to £8000 @ 19% © _ eons 1/520 
remaining PCTCT at underlying rate £32000 @ 17-8125 % Pee UES TTR) 
Total CT Due “= 7,220 


Excess NCDs to be carried forward to next AP is £16,000-£8,000 (matched this AP) ='£8,000 


' Does not come into the calculation of the NDR as before 1 April 2004. 
* NDR rate will not apply to that part. 100,013 doniw to 
+ New rate will apply. ry 


+ Only post 1/4/2004 profits fall to be considered for NDR. 1.) BOOKS TI I 


. Re Ae ’ HOG 2) tenleAhs angie taro to 
Q14 What happens if the distributions in an accounting period are more than the profits? 
A Where distributions exceed PCTCT for the accounting period, the excess jis forward tc 
the next or subsequent accounting periods to be “franked” against future PCTCT... 
Q15 Is there any carry back of excess distributions or losses? Lp ka ttt 9 


A The excess will not be carried back and the normal rules apply to losses. sub TD isiol 
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216 What happens if the company makes a profit but no distribution? 
\ The normal rates of CT apply. 


217 What happens if we pay distributions to other companies? 


\. These distributions are disregarded for the purpose of working out whether the new rate 
pplies. Where there is an excess of distributions over PCTCT only that part of the excess related 
o distributions to companies is disregarded. 


218 What do | do about dividends received from other companies when working out the 
orporation tax due? 


\ There is no change to the way profits are calculated for corporation tax purposes. This change 
nly affects the rate at which profits are charged. 


219 What happens if my company is part of a group of companies? 


\. Each company in the group needs to consider if it has made a distribution to a non-company 
hareholder and what rate of tax applies to its profits for that accounting period. 


Vhere there are insufficient PCTCT in the company to cover non-company distributions 
NCDs), there will be rules for allocating the excess to other companies within the group that 
an absorb the excess. These rules will include— 


The procedure for allocating excess NCDs; 

Carry forward of excess NCDs; 

Allocations of excess NCDs proving to be excessive; 
Degrouping—to cover situations where a company leaves a group. 


Vhere there are insufficient PCTCT within the group to cover the distribution the remaining 
xcess is carried forward to subsequent accounting periods. (see examples). 


-xample 
‘Company A 
Company A is 75% owned by an individual Mr X and 25% owned by another company. 


It has no income other than the distribution received from company B (£12,000 x 80% = 
£9,600). 


Company A makes a distribution of £9,600 of which (£9,600 x 75%) £7,200 is an NCD, 
Company A has no PCTCT so no CT liability. 


Company A’s excess NCD is therefore £7,200 to be allocated as far as is possible within the 
group. 


Company B 
The recipient company B is 20% owned by an individual Mrs Y, the remaining shares held by 
holding company A. 


It has profits of £10,000 and makes a distribution of £12,000. 
Amount of NCD’s matched in company B 


total NCD £12,000 « 20% . =. £2,400 
less matched in this accounting period £10,000 x 20% =. £2,000 
own NCDs carried forward - £400 
zt Reniaining unmatched profits in company Bare £10,000-£2,000 =" £8,000 


The maximum capacity to absorb unmatched excess NCD’s from company A are £8,000 x 
75% = £6,000. 


Company A. therefore allocates £6, 000 to PR ite B and carries forward £1 200 (£7,200, — 
£6 ee PRORSS NEDis 5 
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Limits for Marginal relief: £50,000/2 = £25,000 
£10,000/2 = £5,000 
PCTCT £10000 @ 19 % = 1,900.06 
Marginal relief (£25,000 — £10,000) x 19/400 = TPN 
Tax = 1,187-5¢ 
Underlying rate therefore— 
1, 187-50 
10, 000 
x 100 = 11-8757 
Corporation Tax chargeable: 
NCD rate on 2000 @ 19% ~ £380-0( 
NCD rate on 6,000 allocated from Company A @ 19% = £1,140-0( 
remaining PCTCT (10,000 — {2,000 + 6,000}) x 11-875% = £237-5( 
Total CT Due = L237 +S 


Q20 My company has paid a distribution but made a loss. Is it correct that the company 
will not pay tax? 

A If you are part of a group, another company within the group may have the exces: 
distributions allocated to it and that company will pay the appropriate rate of tax. Otherwise the 
excess will be carried forward the appropriate rate will apply when you have chargeable profits. 


Q21 If companies wish to disincorporate so that the owner once again becomes self 
employed, what will the tax consequences be? 


A The normal rules relevant to the transfer of assets and the winding up of a company wil 
apply. 

Crown Copyright material is reproduced by permission of the Controller of Her Majesty’ 
Stationery Office. 
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Compensation for Financial Mis-selling—Tax Treatment of Interest 


A significant number of individuals are being paid compensation for the “mis-selling” of certai 
financial products, such as mortgage endowment policies. We are sometimes asked whether a1 
enhancement element added to the compensation is interest, and so taxable under Case HI o 
Schedule D. This article outlines the principles we apply in considering whether a payment is, o 
includes, interest, and addresses some questions we are frequently asked. 


All interest is chargeable to tax under Case III by virtue of Section 18(3)(a) of the Income 4 
Corporation Taxes Act 1988. However, whether a particular payment is interest to start with ca: 
only be answered by reference to principles of common law. 


CHARACTERISTICS OF INTEREST 


A well respected legal authority describes interest as “the return or compensation for the use o 
or retention by one person of a sum of money belonging to or owed to another”. We also hav 
judicial definitions for guidance. For instance, in the case of Westminster Bank Ltd v Riche 
(28 TC 159), Lord Wright said that “... the essence of interest is that it is a payment whic 
becomes due because the creditor has not had his money at the due date. It may be regarde 
either as representing the profit he might have made if he had had the use of the money, o: 


conversely the loss he suffered because he had not that use. The general idea is that he is entitle 
to compensation for the deprivation”. 4 


This theme was expanded upon in Re Euro Hotel (Belgravia) Ltd (51 TC 293). Mr Justic 
Megarry said that as a general rule, there are two requirements that must be satisfied for 
payment to be interest. First, there must be a sum of money by reference to which the paymen 
e pee ascertained; second, that sum of money must be due to the person entitled to the allege 
It is clear from these cases that entitlement is an essential feature of interest. An entitlement t 
interest arises under common law where there is an express agreement to pay interest or suc 
agreement can be inferred from the circumstances. 


£O Miss 


DOES THE COMPENSATION INCLUDE INTEREST? 4 soni 


As methods of calculating compensation vary within the financial services industry, and fror 
case to case, it is not possible to provide a comprehensive list of which methods will or will ne 
give rise to taxable interest. The Inland Revenue has not entered into any agreements o 
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understandings with representative bodies or particular institutions on this subject. Whether the 
hallmarks of interest are present in a particular case will depend on the basis on which the 
sompensation is calculated. 


We understand however that payers may offer compensation based on one of a number of 
formulas approved by the Financial Ombudsman Service and similar bodies, according to the 
circumstances of the claim. While detailed approaches may vary, we understand that the broad 
1im is to put investors back in the position they would have been in had they not bought, or put 
money into, the product. One way of doing this is to refund the premiums (or other amounts) 
paid by the investor together with an additional amount to compensate for the time he or she did 
not have use of the money. 


Where this approach is adopted, we consider there can be little doubt that the additional 
payment is interest. The hallmarks of interest discussed above are present. It is calculated by 
reference to a sum of money which the investor is entitled to be repaid, and compensates him or 
ner for being deprived of the use of that money. 


Where other methods are used, the tax treatment of any enhancement element will depend on 
whether the characteristics of interest are present. There is further guidance on the meaning of 
nterest in the Inland Revenue’s Inspectors’ Manual (IM1500 to IM1507) which is available on 
yur website. Where a payment fits the description of interest, it will normally be paid net of 
ncome tax by the company paying the compensation. However, whether or not tax is deducted, 
he interest is still taxable and should be included on the recipient’s Self-Assessment (SA) 
Return. A recipient who does not normally receive an SA Return should tell his or her tax office 
about any untaxed interest. 


-REQUENTLY ASKED QUESTIONS 


interest as damages: It is,sometimes suggested that where interest is included in a compensation 
ward, it cannot be “true” interest because it is “damages” or “redress”. The authorities do not 
support this. The case of Westminster Bank Ltd vy Riches (28 TC 159) explained that there is no 
listinction between “interest proper” and “interest as damages”. What matters is the intrinsic 
jature of the receipt. Words like “damages” merely explain the reason why interest is being paid; 
hey do not alter its nature as interest. 


ix-gratia or voluntary payment: It is sometimes suggested that an interest addition 1s not taxable 
yecause it, or the compensation on which it is calculated, is paid “ex-gratia” or voluntarily. We 
iccept that a truly voluntary payment cannot be interest, even if described as such, because the 
sssential feature of an entitlement to it is absent. In practice, however, we consider it will be 
‘xtremely rare for any payment arising from claims that a financial product has been mis-sold to 
ye truly voluntary, since the redress 1s given in consideration of the complainant giving up a 
ight of action. 

slobal settlements: It is also sometimes argued that where interest is added to other elements of 
in award, and the whole amount paid in one “global sum”, it loses its identity in the bundle. 
tere again, case law does not support such a contention. Sir Robert Megarry V.C. held in 
Shevron Petroleum (UK) Ltd & Others v BP Petroleum Development Ltd & Others (57 TC 137, at 
yage 142) that where a settlement is made in a global amount, the interest element is still interest. 


Comparison with pensions mis-selling compensation: Another suggestion that has been put to us 
s that interest on compensation paid for mis-sold endowments and so on should be treated in 
he same way as interest on compensation payment for mis-sold pensions since they are similar 
n nature. The latter is specifically exempt from income tax by an Act of Parliament (section 148 
yf Finance Act 1996). In the absence of similar provisions for other types of mis-selling, the 
yeneral principles outlined above have to be followed. 


ersonal injury: We understand that some settlements may include payment for personal injury, 
or example damage to feelings. Such payments are exempt from capital gains tax by sec- 
ion 51(2) of the Taxation of Chargeable Gains Act 1992. Interest on such payments is also 
xempt from income tax by virtue of s329 of the Income & Corporation Taxes Act 1988. There 
s further guidance in the Inland Revenue’s Inspectors’ Manual (IM1526). 
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=inance Act 2004—offshore funds legislation 


OVERVIEW 


The Finance Act 2004 contained some of the most significant reforms to the offshore funds rules 
ince they were first introduced in 1984. Offshore funds are the overseas equivalents of UK 
‘ollective investment schemes, such as unit trusts and open-ended investment companies. The 
shanges affect the rules which determine whether an offshore fund can qualify for “distributor 
tatus”, which in ‘turn determines the tax treatment of UK investors in the fund. This article 
srovides information on the objectives behind the changes, the technical detail of the changes, 
ind some clarification of how the changes impact’ on funds and investors. 


93° Sud 
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BACKGROUND i AS DAS 

The offshore fund rules were introduced in Finance Act 1984 and can be found in sections 756A 
to 764 and schedules 27 and 28 of the Income and Corporation Taxes’ Act’ 1988 (TA'1988). 
There are also provisions in other parts of the legislation—the most relevant to the'2004 changes 
are Schedule 10 Finance Act 1996 (loan relationships), paragraph 35 Schedule «26° Finance 
Act 2002 (derivative contracts) and sections 99 and 99A of the Taxation of Chargeable Gains 
Act 1992 (TCGA). 

The legislation was introduced to counter what was seen as an unfair competitive advantage fot 
offshore funds over equivalent UK based products, which in turn could have lead to significant 
loss of tax. A combination of regulatory and tax rules means that UK funds have to distribute 
all their income annually to their investors. In contrast, offshore funds could accumulate: theit 
income within the fund without paying it out annually. The income would then be reflected in 
value of the investor’s interest in the fund which, when realised, would have been taxed under the 
chargeable gains regime. This would typically lead to a much lower tax charge oyer the life of the 
investment than an equivalent investment in a UK fund, bodieat tor! 

The legislation counters this by charging realisations from an offshore fund to tax:as income 
rather than as chargeable gains, unless the offshore fund is certified by the Revenue ‘as having 
“distributor status” throughout the time that the investor held the relevant shares or units, Ir 
order to obtain “distributor status” an offshore fund must.distribute annually at least’85% of at: 
income; and must meet certain other conditions. ter 
These rules have remained largely unchanged since they were introduced. In 2002 the Govern: 
ment issued a consultative document setting out possible ways forward, including complete 
replacement of the offshore funds regime, or reform of the existing rules. Respondents largely 
agreed that reform was necessary but there was no consensus on the direction of, any-majo1 
reform. As a result, the Government decided to make changes in the Finance Act 2004 tc 
address what were agreed to be the most significant issues with the existing rules. The 
consultative document and the summary of responses can be found on the Inland Revenue 
website at www.inlandrevenue. gov.uk/consult_new/offshore_funds_response.pdf. ” 


SUMMARY OF THE 2004 CHANGES 


The changes fall into three main areas. They all affect whether or not.an_offsh: xe fund can be 
certified as having “distributor status”. 


— The measure of a fund’s income for the purpose of deciding whether at least’85% ‘has beer 
distributed will be based wholly on corporation tax rules, in place of a mix of ‘corporatior 
tax rules and income tax rules. fSrias}x¢ 

— All bar one of the restrictions on a fund’s investments are removed: (isin 

— Separate sub-funds and classes of interest within a fund can qualify separately for distribu: 
tor status without affecting, or being affected by, other sub-funds or classes of, interest. 


WHY IS “DISTRIBUTOR STATUS” IMPORTANT? 


If an offshore fund has “distributor status”, investors will be within the chargeable gains rules it 
respect of their disposal of units or shares in the fund. This reflects the fact that the bulk of ths 
fund’s income will have been distributed and charged to income tax annually, and that the func 
will therefore have been operating in more or less the same way as a UK based fund: 


If the fund does not have distributor status, disposals of shares/units are charged to tax a 
income to reflect the fact that the increased value of the holding will derive to.a significan 
extent from accumulated income. " ae aor tic ‘ 


A fund must apply annually for distributor status and it is considered. separately for eacl 
account period of the fund. In respect of an individual investor, the fund must. have hac 
distributor status throughout the period that the investor held the shares/units that are th 
subject of the relevant disposal. It is quite possible for different investors to be in a differen 
position in relation to the same fund, or indeed for the same investor to be in a different positio1 
in relation to different holdings of shares/units in the same fund. tediseacvctahc thei 


BUHL & 


WHY WAS THERE PRESSURE FOR CHANGE? 


regen art aarp argued pape structure of the rules as they existed! before Stinant 
JU% constrained their commercial operations. A: particular concerm was t coiietiens 
that distributor status could be granted for a fund only if all the Aen re 
also demonstrated that they met the 85% distribution test. Fund managers ar; that thi 
pues their apeny to sonen ae ae for markets where there were different’ preference 
etween annual income.and accumulation of income-in practice, they had to set ap. ete 
different funds for different markets, which they argued was less icy arnee ine Site 
different products within the same overall pool of investments... ee utiles 
Another frequent comment made during the consultati ‘Ss pane oii 
; . on was that fund. 
a considerable amount of time converting their accounts heures for the purpose pos of measurn 


“United Kingdom Equivalent Profits”, or UKEP. Before the changes L based largel 
on profits computed for the purposes of corporation tax, bation aetna 
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including UK company dividends. However, ‘interest income and income from. derivative 
contracts were still based on the relevant measure for income tax. Fund managers argued 
strongly that to reduce their costs of compliance they should be allowed to rely solely on their 
accounts, but if this was not acceptable, then to at least move to a full corporation tax basis. 
Again, this change would put them onto the same basis as a UK authorised unit trust or 
open-ended investment company. 


WHAT IS AN “OFFSHORE FUND”? 


The basic definition of an offshore fund is unchanged by the new legislation, but the definitions 
have moved from section 759(1)(c) and section 759(1A) TA 1988 to new sections 756A, 756B and 
756C TA 1988. ‘An offshore fund must be a collective investment scheme within the meaning of 
section 235 of the Financial Services and Markets Act 2000 (FSMA). It can take the form of a 
company, a unit trust, or an arrangement under the law of a territory outside the UK that 
accords rights in the nature of co-ownership-see new section 756A TA 1988. The definition is 
therefore widely drawn, but hinges critically on the definition of a collective investment scheme. 


The new rules then look for what might be described as the “lowest common denominator”. 
That is, a class of interest, a sub-fund or, if the fund has no separate classes-of interest or 
sub-funds, a single fund. 


Sub-funds are dealt with in section 756B TA 1988. They require separate pooling plus the ability 
for investors to switch between different sub-funds under the same umbrella. The definitions are 
drawn up on the basis that a sub-fund will have its own separately identifiable pool of assets and 
its own clearly defined: income stream. 


In contrast, a class of interest, defined in section 756C TA. 1988, is an integral part of a larger 
whole and will not have separately identifiable assets and income. Where there is a need to 
consider an asset-based test (for example, section 760(3) TA 1988) the relevant assets are deemed 
to be those of the “parent” fund. The income of the class of interest is defined as the income 
attributable to that class by the fund documentation. 


Queries have been raised about the status of what are known as “protected cell funds”. These are 
similar to umbrella funds, having a number of sub-funds, but crucially investors do not have the 
right to switch between sub-funds. Subject to meeting all the relevant-requirements it is possible 
that each “cell” could be regarded as an offshore fund in its own right within the meaning of 
section 756A TA 1988. However, fund managers are advised to consult the Inland Revenue’s 
Offshore Funds Unit to establish the correct position. 


Where the entity under consideration is a sub-fund or a class of interest, that becomes “the 
offshore fund” for the purposes of the legislation, and the parent fund (or sub-fund in the case of 
a class of interest) is disregarded for most purposes, except where specific rules bring it back into 
play (see particularly under “secondary legislation” below). 

Where an offshore fund was established before Royal Assent to the Finance Act 2004, then for 
the purposes of determining the “history” of a sub-fund or class of interest in relation to 
distributor status you have to look back to the history of the “parent” fund. Continuity in this 
respect is provided by sections 756B(3)(d) and 756C(3)(d). 


UNITED KINGDOM EQUIVALENT PROFITS (UKEP) 


UKEP is important for the purposes of distributor status as a fund has to distribute annually at 

least 85% of its income as measured by UKEP (as well as 85% of its income as measured by the 

fund’s accounts)-paragraph 1(1) Schedule 27 TA 1988. 

The new rules make two key changes for UKEP: 

~ Interest income will be computed using the “loan relationships” rules for companies found in 
Part 2 Chapter 4 Finance Act 1996. 

— Income from derivative contracts will be computed using the corporation tax rules found in 
Schedule 26 Finance Act 2002. 

For the purposes of computing its income for UK tax, a UK Authorised Unit Trust (AUT) is 

treated as if it was a UK resident company, chargeable to corporation tax on its income. UK 

open-ended investment companies (OEICs) use the same rules to determine their income. 

Therefore, although an offshore fund is not within the charge to UK corporation tax, it can now 

compute its distributable income in exactly the same way as a UK AUT or OEIC. 


When: the proposed changes were first announced, fund managers indicated that they needed 
time to change to the new basis, so the legislation allows funds that existed before Royal Assent 
to continue to use the old basis, although for a number of reasons that basis may soon become 
obsolete anyway. New sub-funds or classes of interest created after Royal Assent in funds 
established before Royal Assent can adopt-the same basis as the “parent fund” to avoid the need 
2 prepare separate sets of accounts for different parts of the same overall entity (see “secondary 
gislation” below). . ; 

Both the loan relationship and derivative contract rules treat all profits alike within an income 
regime for the purposes of corporation tax. However, there are specific rules for UK AUTs and 
OEICs that identify and exclude essentially capital profits in computing what can be distrib- 
uted.! The same rules will apply to offshore funds. Those rules are currently based on the UK 
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Statements of Recognised Practice (UK SORP), administered by the Investment Management 
Association. Fund managers have expressed concern that this will effectively force them to adopt 
the UK SORP for offshore funds. This is not the intention of the legislation. If an offshore fund 
approaches the issue of capital profits to give a result broadly compatible with the UK SORP 
this will be acceptable for the purposes of UKEP. The Inland Revenue will not insist on the full 
“three column” approach required by the UK SORP provided the result is reasonable, but 
equally the UK SORP is there as an absolute standard should the methodology adopted by the 
fund not give a reasonable result. 


THE ACCRUED INCOME SCHEME 


Before these changes, interest income for UKEP purposes was computed using income tax rules, 
including the rules of the accrued income scheme (AIS).? A consultation on the future of the 
AIS closed on 17 July 2004. If there are changes to the AIS as a result of the consultation there 
may need to be consequential changes to the treatment of interest within UKEP for offshore 
funds. 


INVESTMENT RESTRICTIONS 


The changes in the 2004 Act remove two of the investment restrictions found in section 760(3) 
TA 1988: 


— Section 760(3)(b) which prevented an offshore fund holding more than 10% by value of its 
assets in a single company. 7 

— Section 760(3)(c) which prevented an offshore fund owning more than 10% of the issued 
share capital of any one company. 


[The limit in TA 1988 s 760(3)(a) remains — an offshore fund may not hold more than 5% of its 
assets in other offshore funds. This is subject to paragraph 6 Schedule 27, which allows a fund to 
disregard for this purpose any holding in an offshore fund which could itself qualify for 
distributor status. 


However, from the first fund’s perspective, a second tier fund can only be considered as being a 
distributing fund if it could qualify as such without the paragraph 6 Schedule 27 modification. 
Therefore, if offshore fund A invests more than 5% of its offshore fund B and B does likewise in 
offshore fund C, then A cannot qualify for “distributor status”, even though fund B could still 
qualify for “distributor status” in its own right, using the paragraph 6 Schedule 27 modification. 
The 2004 legislation makes no changes to this aspect.]* 


There is a transitional provision in paragraph 17 Schedule 26 Finance Act 2004. It was 
recognised that a sub-fund may previously have been within a larger fund, which was able to 
satisfy the investment restrictions. However, that sub-fund on its own, might exceed the 5% limit. 
Paragraph 17 gives a sub-fund in that position until 31 December 2005 to make any necessary 
adjustments to its investments in order to satisfy the new legislation. 


SECONDARY LEGISLATION 


It was recognised that some, mainly procedural, aspects of the offshore funds legislation might 
not fit easily with considering each sub-fund or class of interest separately. For example, there 
are references to “the accounts of the fund” in the legislation, whereas the likelihood is that the 
accounts will be drawn up by the overall fund and will contain information about sub-funds 


perrie classes of interest. The Offshore Funds Regulations 2004 deal with a range of issues such 
as this. 


There is, in addition, one more substantive matter covered by the regulations. Industry 
representatives pointed out that any new sub-fund or class of interest created within a fund that 
was established before Royal Assent would have to adopt the new UKEP basis, whilst the 
remainder of the fund would have the option to retain the old basis. This could have led tc 
considerable complexity in the fund’s accounting and in producing the necessary computations 


for UKEP purposes. The regulations ensure that sub-funds or classes of interest always take the 
same basis as the “parent” fund. 7 


EXCHANGES OF CLASSES OF INTEREST 


The rules governing when investors in an offshore fund that does not have “distributor status’ 
realise gains that are charged to income tax are generally the same as those that would apply te 
determine when a gain within the chargeable gains regime would arise if the fund did have 

distributor status”.* Because some classes of interest in an offshore fund may now be-certifiec 
as having “distributor status” while other classes of interest in that fund do not, the rules fo 
certain exchanges of classes of interest within an offshore fund have been amended. 


Within the chargeable gains regime an exchange of one class of interest for another in the sam« 
offshore fund will not, if certain conditions are met, be treated as involving any disposal of the 
original class.° Instead, the class of interest obtained on the exchange stands in the place of the 
original class of interest. Any gain that had accrued on the original class of interest before the 
exchange, is effectively aggregated with any gain accruing on the second class of interest after the 
exchange. The total gains on the investment as a whole crystallise on the eventual disposal of the 
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second class of interest. Under the offshore fund rules as they stood, if a class of interest on 
which a charge to income tax would have accrued, is exchanged for one certified as having 
‘distributor status”, the gain arising on the eventual disposal of the second class of interest 
sould all be taxable under the chargeable gains regime. The gain that had accumulated before the 
xchange would not be charged to tax as income as it should have been. 


section 762A TA 1988 was introduced to correct the position. It provides that: 


- if an investor exchanges a class of interest in an offshore fund on which a charge to income 
tax would accrue for another class of interest in the same offshore fund that has “distributor 
status”; 

- in circumstances such that there would be no disposal of the original class of interest for the 
purposes of the chargeable gains regime; 

- there will nonetheless be a disposal for the purposes of the offshore funds regime; 

- so that a gain chargeable to income tax arises by reference to the market value of the original 
class of interest at the time of the exchange. 


n order that the amount charged to tax as income is not also charged under the chargeable 
rains regime on the eventual disposal of the class of interest obtained on the exchange, 
ubsection (6A) was introduced into section 763 TA 1988. It provides that the amount charged 
o tax as income on the exchange is treated as additional consideration given for the class of 
nterest. In addition, sections 757(5) and (6) TA 1988, which ensure that a gain chargeable to 
ncome tax accrues to an investor who exchanges an interest in a non-qualifying fund, for an 
nterest in a distributing fund, even if provisions in the TCGA would mean that there was no 
lisposal of the original investment for the purposes of that Act, have been amended to reflect 
he changed definition of an offshore fund. 


EXAMPLE 


An offshore fund has different classes of interest that are treated as separate offshore funds. 
An investor acquires a class of interest (A) in the offshore fund for £100. (A) does not have 
“distributor status” so any gain on disposal is chargeable to tax as income. 


_ Subsequently the investor exchanges (A) for another class of interest (B) that does have 
“distributor status”. The exchange is such that, for chargeable gains purposes, it would be 
treated as involving no disposal of (A). At that time the market value of (A) was £120. Finally 
the investor disposes of (B) for £150 making an overall profit from the investment of £50. 


Although the exchange of (A) for (B) does not involve any disposal of (A) under the 
chargeable gains rules, section 762A TA 1988 operates so that a gain of £20 (£120 market 
value less £100 cost) chargeable to income tax under the offshore fund rules arises at the time 
of the exchange. 
For chargeable gains purposes (B) is treated as if the consideration the investor gave to acquire 
it was the £100 given to acquire (A). Section 763(6A) TA 1988 results in the £20 charged to 
income tax being treated as additional consideration given for the investment. So the 
chargeable gain (before any reliefs or allowances due) on the disposal of (B) is £30 (disposal 
proceeds £150, less deemed original cost £100, less amount charged as income £20). 

Notes—! Paragraphs 2A and 2B Schedule 10 FA 1996; Paragraphs 32 and 33 Schedule 26 Finance Act 2002. 

Paragraph 3 Schedule 10 FA 1996. 

These two paras were re-written to provide clarification in Tax Bulletin 79, October 2005. 


See in particular section 757(2) TA 1988. 
Section 127 TCGA 1992. 
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shanges to employer-supported childcare 


The tax and National Insurance contributions rules for employer-supported childcare are 
hanging from 6 April 2005. Section 78 and Schedule 13 of the 2004 Finance Act introduced the 
egislation for the change which amends Section 318 ITEPA 2003 and introduces new sec- 
ions 318A—D and 270A. The National Insurance contributions rules are being revised by 
Regulations to take effect from 6 April. The main changes are: 


TAX 
the introduction of new tax exemptions up to the first £50 a week for employer-provided 
childcare vouchers or employer-contracted childcare subject to qualifying conditions; 
- the extension of the existing full tax exemption for employer-provided childcare to apply to 
_ persons not directly employed by the employer providing on-site childcare; 


NICS 

- the NICs exemptions for childcare vouchers and contracted childcare will also be up to the 
first £50 a week for both primary and secondary Class 1 NICs (childcare vouchers) and 
Class 1A NICs (other childcare). 
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The 2004 pre-Budget report announced that childcare voucher administration fees would also be 
exempt, meaning that the full £50 a week limit can apply to the face value of the voucher. 

Employers need to be aware of these changes if they are considering providing childcare benefits 
for the first time and if they currently offer childcare benefits. Employers providing any form of 
tax efficient childcare help to employees from 6 April need to be satisfied that the new conditions 
are met before applying the tax and NICs exemption. It is particularly important to ensure that: 


— the childcare used is registered or approved; and 
— the scheme is: 
— either open to all employees to participate or apply for a place 
— or open to all employees at the location where the scheme operates. 
If employers continue to provide childcare or childcare vouchers where the qualifying conditions 
are not met (for example, childcare vouchers are provided to employees to pay for informal 
childcare) the cash equivalent of the benefit must be reported on the 2005 P11D. 
Employers may wish to choose from a range of options to deliver childcare benefits. The main 
options are: 
— providing the benefit on top of existing cash salary; 
— offering the benefit as an option in a flexible benefits scheme; 
— offering the benefit in return for a reduction in existing cash salary (a salary sacrifice). 


Offering a benefit on top of salary is the most straightforward option. The cost.is the value of 
the benefit. Employers’ NICs is only payable if the exempt limit is exceeded. Providing a 
childcare benefit is considered a cost of employment and is tax deductible against the employer's 
trading profits. 
Employers who choose to offer benefits in a flexible benefits scheme or by a salary sacrifice must 
make sure that the salary reduction is properly reflected in the employees’ contracts or terms and 
conditions. It is advisable to obtain legal advice on the construction of such arrangements. The 
Inland Revenue is unable to offer advice on employment law and contract law. 


Guidance on the new tax and NICs rules is being provided in the 2005 Employers’ CD-ROM in 
booklet E18 “How to help your employees with childcare”. Full guidance on the new tax rules 
can also be found in appendix 18 of booklet 480(2005). These documents and other relevant 
information, for example general guidance on salary sacrifice, can also be found on our 
Childcare pages at www.inlandrevenue.gov.uk/childcare/index.htm. 
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Self Assessment Tax Returns 


1 SOME PEOPLE WILL NO LONGER BE SENT TAX RETURNS 


In April 2004 we published new guidelines for those who should complete tax returns. You can 
find these on our website www.hmre.gov.uk/sa/guidelines.htm and in Booklet SA/BK8 Self 
Assessment Your Guide. The new guidelines ensure that people with straightforward tax affairs, 
whose tax liability can be met through PAYE deductions, will not normally be asked to complete 
tax returns in the future. The following is an overview of the new guidelines and procedures. 
The new guidelines generally benefit: 


~ Employees paying tax at the higher rate. (Previously employees paying higher rate tax had to 
complete a tax return irrespective of the complexity of their tax affairs. Higher rate liability 
alone is no longer a reason for employees to be sent a tax return.) Gena 9" 

~ Employees paying basic rate tax who claim professional fees and expenses below £2,500 per 
annum. (Previously employees claiming more than £500 had to complete a tax return.) | 

— Employees with investment income below £10,000 per annum. (Previously employees with 
investment income above £8,500 had to complete a tax return.) A aS ALAY 9. |e) 

— Pensioners and people on low incomes with simple affairs. ach | 


Employees ; bai G-/ 


There is now an automatic process for identifying those employees to whom we no longer need 
to send returns in the future. When a completed tax return is received and entered onto our Self 
Assessment computer system, the system checks the entries on the return against the new. 
guidelines. Where a return is no longer needed, the following willhappen: . =), , =| 


— The taxpayer will be sent an ‘exit’ letter (SA251) and notes informing them that’ they no 
longer have to complete a return. The notes explain how the taxpayer's affairs will be 
handled within the PAYE system and what needs to be done if their circumstances change. 
Authorised agents will be sent copies of the letter. — 

— A signal will be set on the taxpayer’s record to prevent returns being issued in the future. _ 

~ Depending on the taxpayer’s circumstances, adjustments. are made in the following year’s 
coding record to ensure that any additional tax is paid through PAYE. Any adjustment 
would be notified to the taxpayer in a coding notice before that year begins (copied ‘to their 
agent). sisoiiels isthe peDiipppaaelD the 
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Where appropriate, the system will note the taxpayer’s record to issue a one page form, the 
Tax Review form ((P810), the following April. This will be sent where the taxpayer, for 
example, makes claims to expenses or Gift Aid payments, or has items of income on which 
additional tax must be paid, such as untaxed interest etc. 

On receipt of the completed Tax Review form, the previous year’s liability will be reviewed 
and any overpayment repaid. Any additional liability will normally be included in the 
following year’s coding record. The Tax Review form will also be used to update the coding 
record for income and allowances for the current year. 

After the first Tax Review form the taxpayer will receive further forms, on a 3 yearly cycle or, 
where the individual’s affairs are more involved, annually. The taxpayer (or their agent if 
they have one) should contact the tax office at any time if their affairs change and the coding 
record is no longer correct. 


ow income and pensioner cases 


n these cases when a completed tax return is received, the system automatically identifies those 
ustomers who potentially no longer need to complete returns. We then carry out a manual 
eview to ensure that the taxpayer’s affairs are sufficiently simple and stable not to require tax 
turns for completion. 

ome of these customers will need to be sent the Tax Review form in place of the return, and 
thers may be set up as tax repayment cases so the taxpayer will receive a form R40 to complete 
or the following year. 

n all these cases the taxpayer and their agent (if they have one) will receive an ‘exit’ letter and 
otes, as described earlier. 


feturning to Self Assessment tax returns 


‘he purpose of the new guidelines is to reduce the compliance burden on taxpayers where 
ossible. The process is based on the information’a taxpayer gives in a tax return. But their 
ircumstances may have changed since they completed their last tax return or they may simply 
refer, for various reasons, to continue to receive and complete tax returns. Where the taxpayer 
or agent) contacts us our records will be noted to ensure that the taxpayer receives returns in 
uture. The taxpayer (or agent) can also request that we set a signal on the system to ensure they 
re not automatically removed again in the future. 


eople who return to Self Assessment will receive an ‘entry’ letter (SA250) (copied to their agent 
* they have one) explaining that they will be sent tax returns to complete in the future. 


Ibligations 


we tell someone we will not be sending tax returns in the future, it remains the taxpayer’s 
‘sponsibility to let us know if there have been any changes to their financial circumstances, 
ince the information given in their last tax return, that will affect the amount of tax they should 
ay. Taxpayers have six months, following the end of the tax year, to tell us about any new 
icome or gains they receive. And if they start to work for themselves (that is, they become 
2If-employed or join in a partnership), they must tell us within 3 months of their start date. We 
an charge interest and penalties if we find out by some other means or are told late. 


n any case where a return has been issued it must be completed unless it was issued in error (see 
ne final paragraph below, for example). 


- SHORT TAX RETURN 


or the past two years we have piloted a new shorter tax return. The language on both the 
-page form and the guide, which accompanies it, has been simplified. The new form is being 
sued nationally this year for the first time and we estimate that around 1.5 million taxpayers 
hould receive it. 
he short tax return (STR) contains a selection of questions from the main return aimed at 
iaximising the number of people eligible to use it. Because it contains limited questions, only 
10se whose tax affairs are straightforward can use the form. These include some employees, 
ensioners and the self-employed with turnovers below £15,000. In addition, they may have 
traightforward investment income, or a modest amount of income from property. People 
sceiving trust income and company directors, for example, are not able to use the form. 
eople who qualify for the STR will be sent the form, along with the accompanying guidance 
Your guide to the Short Tax Return) to help them complete it. As there is no facility to 
sIf-calculate on the STR no separate Tax Calculation guide is sent. There is, for those who want 
n idea of their liability, a 2 page indicative calculation at the end of the guide. 
he STR is unlike the main tax return in that it does not have any supplementary pages, with 
ne exception, capital gains. This year we are piloting a new shorter capital gains supplement for 
lose using the STR who have capital gains, In addition to completing the two-page supplement, 
ixpayers will be required to send in their capital gains computations. We will monitor the pilot 
iroughout the year to see what issues surface. 
here.are some important rules governing the use of the STR: ri 
Because the STR is limited, we will only send it to people who, based on the information 
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from their previous return, fall within its ambit. Taxpayers cannot self select a STR and it 
will not be available from the Orderline, local offices or the website. In the event of the loss 
or destruction of the original form you should contact the issuing Inland Revenue office who 
will send a duplicate. x fot 

— Those receiving the form must decide, using the guide, whether they are, in fact, eligible to 

use it. People’s circumstances change from one year to the next’ — new sources. of income 

arise which may fall outside the scope of the short return and prevent its use: 

People sent the form may choose not to use it if they prefer to send in a:main return, either 

on paper or electronically. There is no electronic version of the STR or any substitute STR 

form. However, the on-line version of the main return effectively tailors ‘the return to each 
taxpayer and provides other benefits such as an automatic calculation and: immediate 
confirmation of receipt. 

— The STR is not issued to people who filed their previous return after 31 January. 

— A STR issued to one person must not be used by another. Apart from the fact that they may 
not be eligible to use the form, the STR carries a bar code, which identifies the person to 
whom it is addressed. 

The STR has been designed to be captured automatically, improving speed and accuracy of 

processing. To ensure STRs are processed successfully: 

— All forms must be sent to our processing facility in Netherton. Reply envelopes are provided 
with the return. 

— The forms must be correctly completed following the guidance on the front page of the 
form. Arithmetical errors or missing information, for example, will slow down the process. 

— The actual STR form must be completed. A photocopy will not be acceptable. 

— Any attachment to the form will slow down the process. Ideally the form should be sent back 
without any attachments. The only exception is the capital gains supplement and computa- 
tions, where appropriate. Where additional information is essential it should be set out in a 
letter enclosed (not pinned or stapled) with the return. 


Finally 


Both of the procedures described above (no longer sending tax returns and the STR) rely on the 
information from the completed tax return for one year being entered onto our computer system 
before the selection for the following year’s return is made. The selection run is carried out in 
February. Paper returns filed later on in the filing period (from 1 October to 31 January) are not 
guaranteed to have been entered onto our system in time to influence the following year’s 
selection. In that event customers who are eligible for an ‘exit’ letter or a STR will continue to 
receive a main return. If a customer believes their return may have been submitted too late to 
qualify they should contact their tax office who may be able to help. However, those who file 
their returns after 31 January will not benefit from either the STR or an exit letter. 


Both these measures have been successfully piloted. Research carried out shows them to have 
generated very high satisfaction ratings with taxpayers taking part in the pilots. 


20 January 2006. HMRC press release 
Major tax avoidance scheme closed down 


A major tax avoidance scheme has been closed down in a legislative move announced by the 
Paymaster General today. 


The scheme which was disclosed to HM Revenue & Customs (HMRC) under the disclosure 
regime in Finance Act 2004 would have sought to artificially generate losses by buying and 
selling the right to dividends on shares. 


Paymaster General, Dawn Primarolo said: 


“The use of avoidance schemes such as this which get around the intention of Parliament is 
unacceptable and unfair to the majority of taxpayers who pay their fair share. 


The disclosure regime has enabled HMRC to make real progress in understanding how 


these complex schemes work and to close the loopholes upon which they depend at the 
earliest opportunity. 


If necessary we will not hesitate to move against similar schemes in the future.” 


NOTES ows 


1. The scheme sought to exploit a perceived weakness in TA 1988 s 730. This section deals witk 
the sales of a right to a dividend on shares where the shares themselves are not sold ( 
transaction known as dividend stripping). Subsection 3 provides where the right has beer 
bought and then sold on before receipt of the dividend, the proceeds of the sale are not regardec 
as income of the seller. It has been argued that this exemption applies to a financial trader whict 
nevertheless claims to deduct the cost of the strip in calculating its profits and losses for tap 


purposes. This has the effect that the financial trader makes a loss for tax purposes approxi: 
mately equal to the cost of the strip. ‘ nicl ef ATe sit seugsod 
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. Subsection (3) of section 730 will be repealed and this repeal will be effective in relation to any 
ale, transfer or other realisation of a right to receive a dividend taking place on or after today. 


3. Finance Act 2004 requires the details of avoidance schemes to be disclosed to HMRC. 


» March 2006. HMRC press release 
set ready for A-day: making pensions easier 


The tax rules governing pension schemes change on 6 April (A-Day), offering simpler and more 
lexible retirement arrangements — and an opportunity for people to review their own pension 
yrovisions. 

The changes offer more options on how and when they contribute to their schemes, and draw 
heir benefits. 


At the moment there is an array of rules regulating pension schemes, which are both confusing 
or consumers, and cumbersome for pension providers. For instance, how much you can save — 
’r receive in retirement — is dictated by a range of factors such as the type of pension you have, 
vhen you took it out, your age and whether or not you are still working. 

‘rom 6 April, pension schemes will be governed by a single, universal regime. Some notable 
ispects of the new rules include: 


everyone may be able to withdraw up to 25% of their pension savings as a tax-free lump sum, 
if the rules of their scheme allow; 
tax relief will be given on pension contributions up to 100% of people’s annual UK earnings, 
up to an annual allowance of £215,000; 
some tax relief will be available on contributions even for non-taxpayers; 
a generous lifetime allowance of £1.5 million. Anyone with pension savings more than this at 
the time they take their pension will be subject to a tax charge; 
people with larger pension savings at A-Day will be able to protect their funds from the 
lifetime allowance charge; 
for the first time, everyone will be able to invest in more than one pension scheme at the same 
time — for instance an occupational pension, and a personal pension; 
more flexibility on receiving pensions. Everyone will be able to collect their pension while 
they remain in work, if the rules of their scheme allow; and 
from April 2010 people will not be able to take their pension before they turn 55. 
rhe new regime is designed to make pensions more understandable, making it easier for those 
Jready saving for retirement and more accessible for those thinking of doing so. Pensions 
\-Day is an ideal opportunity for people to review their provision for retirement. 
IMRC is publishing monthly newsletters specifically about pensions tax simplification and has 
roduced a factsheet for individuals, employers and those affected by international issues. You 
an find these by visiting HMRC website http://www.hmrc.gov.uk/pensionschemes. 
‘or further information you can also call one of HM Revenue & Customs’ contact centres, 


umbers for which can be found at: http://www.hmrc.gov.uk/menus/contactus.shtml or phone 
he HMRC pensions helpline on 0115 974 1600 (9.00am — 5.00pm Monday to Friday). 


NOTES 


|. Example A: basic saving/low earner 


tan lives in the UK, has already retired and is drawing a pension, but wants to take a small part 
ime job. He does so and earns £2,000 per year. He wants to set up a new stakeholder pension 
an and contribute to it, which he can. 

n fact he can contribute as much as he wants into the stakeholder pension plan and: the 
overnment will give him tax relief on total contributions of up to £3,600 per year. In other 
vords, for every £100 he puts in, the government will add £28 up to a combined maximum of 
3,600. He can, if he wants, put in more than this but he will not get any further tax relief. 

fe decides to put £2,200 per year into his stakeholder pension. The government then adds an 
dditional £616 tax relief per year to this, making a total contribution of £2,816. 

fe can carry on contributing to this stakeholder pension and continue to get tax relief up to a 
ombined amount of £3,600 per annum until he is 75 regardless of whether he is working or not. 
fe doesn’t have to take benefits by age 75 and he can contribute after age 75, but he will no 
onger be entitled to tax relief on contributions, nor will he be entitled to any tax-free lump sum. 


2. Example B: Basic Saving 
am, age 40, earns £17,000 per year and pays tax at the basic rate. 
fe decides he wants to put £4,200 of his net earnings into a personal pension in 2006/07. 


fe therefore contributes £350 a month to his pension from his after tax take home pay. On his 
half, the pension scheme administrator then claims the tax relief on this from the government, 
o an additional £98.72 per month is added to his pension scheme. 
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Therefore total contributions to Sam’s pension scheme for 2006/07 are £5,384.64 =1(£350 + 
£98.72) X 12. ; 

In following years Sam can decide, depending on his circumstances, whether he wants to put 
more or less in. 

All investment income and capital growth in the pension scheme is exempt from tax. 

When Sam takes his benefits, which must be after his 55th birthday, he can takeup to 25% of his 
pension pot as a tax-free lump sum. 

So if his pot is then worth £200,000 he would get up to £50,000 tax free immediately, and the 
balance of £150,000 would be used to fund a pension for the rest of his life. 


17 March 2006. HMRC press release 
Pensions A-day: 10 key facts you need to know 


On 6 April (A-Day), new simplified rules come into effect around how pensions are taxed 
offering simpler and more flexible retirement arrangements. This is what you need to know; 


1. The many existing sets of rules governing the taxation of pensions will be replaced with < 
single, universal regime. 

2. For the first time, everyone will be able to save in more than one pension, scheme at the sam« 
time, 

3. There is no limit on the amount of money you can save ina pension scheme or. the number 0 
pension schemes you can save in — although there are some limits on the-amount of tax relie 
you can get. 

4. You will get tax relief on contributions up to 100% of your annual earnings (up to an annua 
allowance set at £215,000). So if you put £100 into your pension ‘scheme, the tax relief th 
Government gives you on that is worth at least £28. 

5. Even if you are not a taxpayer you can still get tax relief on pension contributions. You cat 
put in up to £2,808 in any one tax year and the Government will top this up with another £79: 
— giving you total pension savings with tax relief of £3,600 per year. ae 

6. A-Day will introduce flexible retirement, allowing people in occupational pension schemes t 
continue working while drawing their pension, where the scheme rules allow tt. 


7. If your scheme rules allow, you can take up to 25% of your pension fund as a tax free lumy 
sum. 


8. If your pension pot is more than the “Lifetime Allowance” when you come to take you 
pension you may be subject to a tax charge at that time. But this will only apply if your tota 
pension savings are in excess of £1.5million from 6 April 2006 (rising to £1.8m. by 2010/11 anc 
reviewed thereafter). 7 

9. Those individuals with larger pensions pots at A-Day will be able to protect their funds fron 
the Lifetime Allowance Charge by completing and submitting the appropriate form to HMRC 
They have three years from A-Day to do this. 


10. The rules on when you can take your pension will change. From 6 April 2010 you will not b 
able to take a pension before you are 55. There are a couple of exceptions: you will still be abl 


to retire early due to poor health, and if you have the right to retire before 50 at 6 April 2006 
that right may be protected. 


I April 2006. HMRC press release 


HM Revenue & Customs appoints IPCC. to oversee ‘their serious 
complaints procedure tad iia { jos 


In a move to improve transparency and accountability, HM Revenue & Customs (HMRC) i 
pleased to announce a new external scrutiny arrangement with the Independent Police Com 
plaints Authority (IPCC), Aye hanya ) 
From today the IPCC has authority to investigate the most serious allegations of misconduc 
made against all HMRC staff in England and Wales. It will also have a guardianship role over al 
conduct-related complaints and allegations against HMRC officers. ., - en ae . 
Bringing HMRC under the coverage of the IPCC will mean the Department is, subject to th 
same standards of independent, external scrutiny already established for the police and other lav 
enforcement agencies. 

David Hogg, Acting General Counsel and Solicitor for HMRC said: 9 18" 


“The IPCC role will improve and maintain staff and public confidence in « everything we d 
and will help to ensure that HMRC officers are operating to the highest possible standards 
It also shows that HMRC is committed to genuine accountability and transparency in al 
our dealings with the public.” ' a 4mothor noippogarit Meshes 
IPCC Commissioner Gary Garland said: et 19¢) STBRR Isnoibbs au o 
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“HMRC plays a major part in collecting the Government’s revenues and managing tax 
credits and benefits as well as a vital role part in protecting society against the drugs, illegal 
goods;and animal and plant diseases. We are therefore pleased that HMRC wanted the 
IPCC to oversee any serious complaints made against the new organisation. It is a sign of 
confidence in our successful, first two years of handling police complaints and we look 
forward to working with HMRC.” 


The IPCC role will not replace that of the existing HMRC complaints systems for dealing with 
tax or customs matters; or the role of the Revenue Adjudicator and Parliamentary Ombudsman 
in dealing with complains about HMRC matters. IPCC will be concerned with investigation 
complaints referred to them from HMRC about the.conduct of staff and the way they carry out 
their work with members of the public. 

The appointment comes following the appointment of HM Inspectorate of Constabulary who 
have already commenced work providing external inspection on compliance with and operation 
of the criminal justice system by HMRC, and also offer guidance on best practice. 


NOTES 


1. The IPCC is the body with overall responsibility for the systems of complaint against police 
and HM Revenue and Customs in England and Wales. It has the task of increasing public 
confidence in the systems and aims to make complaints investigations more open, timely, 
proportionate and fair. 

2. The IPCC remit will cover only the most serious complaints against members of HMRC staff 
such as death in custody, corruption or serious assault. It does not replace existing HMRC 
systems for dealing with complaints about taxes or customs matters, or the roles undertaken by 
the Revenue Adjudicator’s Office or Parliamentary Ombudsman. 


3. Separate arrangements will be in place for Scotland and Northern Ireland. 


24 January 2007. HMRC statement 


Employers: the tax and national insurance treatment. of employer 
cash inducement payments to pension scheme members 


Some employers have offered or are offering inducements or incentives (inducement payments) 

to members of defined benefit occupational pension schemes to agree to a reduction in their 

benefits or to a transfer out of the defined benefit scheme to a defined contribution scheme. The 

inducement can occur in a number of ways, for example: 

— an enhancement to a transfer value of the pension fund; or 

— a direct cash payment to the member; or 

— a combination of those. 

HMRC has been asked for advice by a number of different employers on the taxation and 

National Insurance (NI) position of inducement payments. Previous advice has been that the tax 

treatment of payments in this complex area depends on the facts of the case and that, in certain 

circumstances, inducement payments could be paid without income tax or NI liability. 

Further legal advice in fact means that such inducement payments paid to encourage pension 

scheme members to give up future pension rights or to move from one pension scheme to 

another must be subject to income tax and national insurance contributions. Specifically they 

will be: 

— taxable as employment income under ITEPA 2003 s 394; and 

— “earnings” within the meaning of section 3(1)(a) of the Social Security Contributions & 
Benefits Act 1992 and liable for Class 1 NICs, under section 6(1) of that Act. 

This treatment does not apply to inducement payments that enhance the transfer value of the 

pension fund and which are included in the funds transferred between schemes. Such induce- 

ment payments are treated for tax and NI purposes in the same way as. any employer's 

contribution to a registered pension scheme. 

This note sets out the taxation and NI position in advance of guidance that will be published in 

the Employment Income Manual (EIM) and the National Insurance Manual (NIM) respec- 

tively. 


TRANSACTIONS ALREADY ENTERED INTO 

HMRC are aware that transactions have been entered into which relied on previous advice that 
they were not taxable or liable for NICs. HMRC will not seek to alter this treatment where 
ee have been carried out or where offers have been made to scheme members as 
ollows: T 

—. where inducement payments have already been paid before, the date of this announcement. 
HMRE will not seek to tax or apply NI to the inducement payment. This assurance applies only 
to the extent that the payments were not taxable or liable to NI to under the former view of the 


919 SHd 


15 February 2007 Press Releases etc 12078 


law. . If in any particular transaction it was assumed by the payer or confirmed by HMRC that 

the payments were taxable or liable for NICs then that treatment will continue to apply. 

— where HMRC has confirmed that the inducement payments in point are not taxable or liable 
for NICs and the employer has made an offer to scheme members before the date of this 
announcement but no inducement payments have yet been made. 

Subject to there being no material changes to the original offer, HMRC will not seek to tax or 

apply NICs to the inducement payments paid in relation to that transaction after the date of this 

announcement. This assurance applies only to the extent that the payments were not taxable or 
liable to NICs under the former view of the law. 

— where an employer has made an offer to scheme members before the date of this 
announcement and can show that they relied on HMRC’s former view of the law. 

HMRC will not seek to tax or apply NICs to inducement payments paid after the date of this 

announcement. This assurance applies only to the extent that the payments were not taxable or 

liable to NI under the former view of the law. 

— where an employer has made an offer to scheme members before the date of this 
announcement but is unable to demonstrate that it relied on HMRC’s former view of the 
law. 

HMRC will apply its revised understanding of the correct tax and NI treatment of the 

inducement payments and expects them to be taxed under PAYE and NI to apply. 

— where an employer has not made an offer to scheme members before the date of this 
announcement. 

HMRC will apply its revised understanding of the correct tax and NI treatment of the 

inducement payments and expect them to be taxed under PAYE and NI to apply. 


15 February 2007. HMRC Brief 17/07 
Withdrawal of Statement of Practice SP 13/91 


EX GRATIA PAYMENTS MADE ON TERMINATION OF AN OFFICE OR 
EMPLOYMENT DUE TO RETIREMENT OR DEATH 


SP 13/91 provided that, on termination of an office or employment, due to retirement or death, 

ex-gratia awards were payable tax-free, in certain circumstances. 

Paragraphs 7 and 8 of this statement of practice, broadly speaking, permitted certain small 

payments to be made tax-free. This applied where HMRC would have exercised its statutory 

oes to allow a tax-approved retirement benefits scheme to make payments of a particular 
ind. 

Part 4 of the Finance Act 2004 became effective from 6 April 2006. This radically altered the tax 

rules relating to what are now registered pension schemes. The practice that was in operation 

before 6 April 2006, which permitted these tax-free payments, is not compatible with the new 

registered regime. 

It is not normally possible that a lump sum on retirement is the only benefit that a registered 

pension scheme provides. The lump sum payment, made without a relevant, pension, would, 

therefore, generally be subject to income tax as an unauthorised payment. The practice set out in 

SP 13/91 therefore ceased to be appropriate as from 6 April 2006. 

An arrangement established on or after 6 April 2006 to make ex-gratia payments on retirement 

or death will constitute an Employer-Financed Retirement Benefits Scheme, for tax purposes. 


Detailed guidance on the tax treatment of such schemes is set out in the Employment Income 
Manual (EIM). 


Statement of Practice 13/91 was consequently withd 1 fe 
after 6 April 2006—see EIM 15170. : WinME CRE gogo 


Commentary—Simon’s Taxes E4.842. 


3 March 2007. HMRC Brief 18/07 
Tackling avoidance: individuals in partnership—restriction of 


loss relief 


Note—See HMRC Brief 19/07, 
film-related expenditure, 


published 7.3.07, below concerning changes made to proposed legislation with regard to 


OVERVIEW 


|. Trading losses arising to an individual can be set against their other incomé/and capital gains. 


This includes an individual who carries on a trade in partnership. These reliefs:are generally 
known as “sideways loss reliefs”. ivy oft derls Aggyxo ons 0! 
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2. Currently, the amount of trading losses for a tax year for which a non-active partner can claim 

sideways loss relief is restricted broadly to the amount of capital that the partner has 

contributed to the partnership. The Government proposes to introduce new legislation to 

exclude certain capital contributions from this amount. The capital contributions to be excluded 

will be those paid by non-active partners on or after 2 March 2007 where the main purpose, or 

one of the main purposes, for contributing the capital to the partnership is for the partner to 

have access to losses for which sideways loss relief can be claimed. 

3. The Government also proposes to introduce an annual limit on the amount of trading losses 

for a tax year for which an individual who is a non-active partner in a partnership can claim 

sideways loss reliefs. The new limit will apply to trading losses sustained as a non-active partner 

on or after 2 March 2007. 

4. The limit for each tax year, for trading losses from all partnerships in which the individual was 

a non-active partner for that year, will be the lower of: 

— £25,000; or 

— The amount of trading losses for the tax year for which the individual would otherwise be 
able to claim sideways loss reliefs. 

5. A non-active partner for these purposes will be a limited partner or any other partner who 

spends an average of less than 10 hours a week personally engaged in carrying on the 

partnership’s trading activities. 

6. A trading loss for which sideways loss relief is not available can be carried forward and set 

against the individual’s share of the partnership’s trading profits for future tax years. 

7. The new limit will not apply to losses from carrying on a profession or a Lloyd’s underwriting 

business. 

8. All references in this note to a partnership include a limited liability partnership (LLP), and 

all references to a partner include a member of a LLP. 


BACKGROUND 


9. Individuals who carry on a trade (on their own or in partnership) can set off their losses, or 
itheir share of these losses, against their other income under sections 380 and 381 Income and 
Corporation Taxes Act 1988 ([TA 1988]) or against their chargeable gains under section 72 
Finance Act 1991. These are commonly known as “sideways loss reliefs”. 

10. A partner’s share of the profits or losses from a trade carried on in partnership is determined 
by the rights and liabilities of the partners under the profit and loss sharing arrangements agreed 
by the partners for the period to which the profits or losses relate. 

11. The extent to which some partners can claim sideways loss relief for their share of trading 
losses is restricted, broadly to the amount of capital that the partner has contributed to the 
partnership (TA 1988 ss 117, 118ZB and 118ZE). Partners subject to these restrictions are 
limited partners, members of a limited liability partnership and other partners who on average 
spend less than 10 hours per week actively carrying on the trade. 

12. Non-active partners in a partnership carrying on a trade of exploiting films can only set their 
losses against profits from the same trade if there is an agreement in existence that guarantees 
the partner an amount of income (TA 1988 s 118ZL). 

13. For tax year 2007-08 and later years the provisions in ICTA 1988 and FA 1991 referred to 
above are rewritten by the Income Tax Act (ITA) 2007. 


DETAILS OF THE PROPOSED LEGISLATION 

14. Under the changes announced today additional restrictions will apply to the amounts that a 

relevant partner may claim as relief for trading losses under: 

— TA 1988 s 380- relief for trading losses against general income of the same or preceding tax 

ear 

~ TA 1988 s 381 — relief for trading losses incurred in the early years of trade 

— FA 1991 s 72 — trading losses relieved against capital gains. 

These are referred to in this note as “sideways loss reliefs”. 

15. There will be two changes affecting the amount of trading losses for a tax year for which a 

relevant partner can claim sideways loss relief: 

— A “purpose test” for capital contributions by a relevant partner to a partnership when 
applying the existing restrictions based on capital contributed in TA 1988 ss 117, 118ZB and 
LI8ZE. 

— An annual limit of £25,000 (or, if lower, the amount of trading losses for that tax year for 
which the relevant partner can claim sideways loss relief after applying existing restrictions 
in TA 1988 ss 117, 118ZB, 118ZE and 118ZL). 


PARTNERS AFFECTED 
16. A relevant partner for this purpose will be an individual who, on or after 2 March 2007: 
— Carries on a trade as a partner in a partnership at any time during the tax year; and 
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— Isa limited partner, or any other partner who does not devote a significant amount of time 
to the trade in the relevant period for the tax year. 

These are referred to in this note as “non-active partners”. 

17. For this purpose: 

— an individual does not devote a significant amount of time to a trade in the relevant period 
for a tax year if, in that period, the individual spends an average of less than 10 hours a week 
personally engaged in activities carried on for the purposes of the trade 

— the relevant period means the partner’s basis period for the tax year, unless the basis period 
is shorter than 6 months 

_ if the partner’s basis period for a tax year is shorter than 6 months because the tax year is the 
first year of trading, the relevant period is the period of 6 months beginning with the date on 
which the individual first started to carry on the partnership trade 

— if the partner’s basis period for a tax year is shorter than 6 months because the tax year is the 
last year of trading, the relevant period is the period of 6 months ending with the date on 
which the individual permanently ceased to carry on the trade (if the basis period'ends with 
that date). 


THE PURPOSE TEST 


18. A relevant partner’s contribution of capital to the partnership for the purpose of applying 
restrictions in TA 1988 ss 117, 118ZB and 118ZE will exclude any amount of capital paid by the 
partner to the partnership where the main purpose, or one of the main. purposes, for 
contributing the capital to the partnership is to obtain a reduction in tax liability by means of 
sideways loss relief. 


19. The “purpose” test will apply to all contributions of capital paid by a relevant partner to a 
partnership on or after 2 March 2007, except those paid under a relevant pre-existing obligation. 
A relevant pre-existing obligation for this purpose is an obligation in a contract made before 
2 March 2007 where the obligation cannot be varied or extinguished by the exercise-of a right 
conferred on the individual (whether or not under the contract). 


THE ANNUAL LIMIT 


20. The limit on the amount of trading losses for a tax year for which sideways loss relief. can be 
claimed by an individual who is a relevant partner will be the lower of: 

— £25,000; or 

- the amount of trading losses for that tax year for which the relevant partner can claim 


sideways loss relief after applying restrictions based on capital contributed in TA. 1988 
ss 117, 118ZB and 118ZE. ; 


21. Under the proposed legislation the Treasury will be given powers to amend the amount of 
the annual limit. This will allow the amount of the limit to. be kept under review to, ensure that it 
strikes the right balance. Ol -aedd 22 


22. The annual limit will apply to the aggregate of all trading losses for a,tax.year from all 
partnerships in which the individual was a relevant partner for that tax-year. 


23. The annual limit will only apply to trading losses sustained by a relevant partner on or after 
2 March 2007. ty 


24. The annual limit will therefore apply to a relevant partner’s share of!) sah win 


~ all trading losses from any partnership of which they are a relevant partner for a tax year for 

which their basis period starts on or after 2 March 2007; and. 94 say Seq) 2 

— trading losses sustained on or after 2 March 2007 from any partnership of which they are a 
relevant partner for a tax year for which their basis period starts beforé and includes 
(straddles) 2 March 2007. . pi a ele 

25. The annual limit will not apply to losses from a trade which consists of the underwriting 

business of a member of Lloyd’s (within the meaning of FA 1993 s 183). FRE o B80] i 


TAX YEARS WHERE PARTNER'S BASIS PERIOD STRADDLES 

2 MARCH 2007 shee aD 35 

26. Losses sustained on or after 2 March 2007 for a partner’s basis period that straddles 2 March 

2007 are the losses for that basis period less any “pre-announcement losses”, fe 

27. For this purpose “pre-announcement losses” are: ; ; “ abe Srfroniviogs 

~ Any part of the trading losses for the basis period as is derived from a capital allowance or 
relevant film-related expenditure deducted under Part 2 Chapter 9 FTTOIA 2005; where the 
expenditure giving rise to these. specific statutory reliefs was paid before 2 March 2007, or 
ae paid on or after 2 March 2007 in meeting a relevant unconditional obligation 'to pay, 
The relevant proportion of any part of the trading losses for basis peri t derived 
from a capital allowance or relevant film-related sraaidinine 05 knot PREAH HAY 

28. A relevant unconditional obligation to pay is one where the relevant expenditure was 

incurred pursuant to an unconditional obligation in a contract made before 2 March 2007 where 
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the obligation may not be varied or extinguished by the exercise of any right conferred on the 
partnership (whether or not under the contract). 

29. The relevant proportion of any part of the trading losses for the basis period not derived 
from a capital allowance or relevant film-related expenditure depends on when (during or before 
the start of the basis period which straddles 2 March 2007) the relevant partner first paid a 
capital contribution to the partnership. 

30. If the relevant partner first paid a capital contribution to the partnership on or before the 
first day of their basis period which straddles 2 March 2007, the relevant proportion is 
calculated by reference to: 

The number of days in the basis period which fall before 2 March 2007 

divided by 

The total number of days in the basis period. 

31. If the relevant partner’s first capital contribution to the partnership is paid after the start of 
their basis period which straddles 2 March 2007, but before 2 March 2007, the relevant 
proportion is calculated by reference to: 

Number of days on or after date contribution paid which fall before 2 March 2007 

divided by 

The total number of days in the basis period. 

32. If the relevant partner’s first capital contribution to the partnership is paid on or after 
2 March 2007, the losses for the basis period not derived from a capital allowance or relevant 
film-related expenditure will not be “pre-announcement losses”. 


SIDEWAYS LOSS RELIEF OTHERWISE DUE FOR LOSSES SUSTAINED ON 

OR AFTER 2 MARCH 2007 

33. Where the relevant partner’s basis period for a tax year straddles 2 March 2007 the annual 

limit of £25,000 applies to sideways loss relief which could otherwise be claimed for that year for 

losses sustained on or after 2 March 2007. 

34. For this purpose the sideways loss relief which could otherwise be claimed for that tax year 

for losses sustained on or after 2 March 2007 is: 

— The amount of losses for the whole of the relevant partner’s basis period for which sideways 
loss relief could otherwise be claimed; less 

— The amount of any “pre-announcement losses”. 


CONTACTS 


Questions about or comments on this note can be addressed to: 


Technical issues: 

Linda Grant 

CT & VAT Products & Processes 
Trading & Property Income 

3rd Floor 

100 Parliament Street 

London SWIA 2BQ 

Tel: 020 7147 2628. 


Other issues: 

Mark Anderson 

CT & VAT Products & Processes 
Trading & Property Income 

3rd Floor 

100 Parliament Street 

London SWI1A 2BQ 

Tel: 0207147 2621. 


Note—See amendments made to this technical note by HMRC Brief 19/07 below, 


6 March 2007. Written Ministerial Statement col 121 


Avoidance in financial products—Finance Bill measures 


The Paymaster General (Dawn Primarolo)—In the Pre-Budget Report (PBR) of 6 December 
2006, action was announced to close loopholes used by companies to avoid paying corporation 
tax. Thanks partly to the disclosure regime, we have now become aware of more schemes similar 
to those we closed from the date of the PBR. 

Legislation will be included in the next Finance Bill to stop companies getting round existing 
anti-avoidance legislation and exploiting an exemption from corporation tax in circumstances 
for which it was not intended. 
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A Schemes have been disclosed to HMRC under the legislation in FA 2004 Pt 7 which seek to 
avoid the proper application of FA 1996 ss 91A and 91B (certain shares treated as debt). 


To prevent the schemes— 


— The limited definition of share in FA 1996 s 103 (which provides that “share” includes only 
those instruments from which it is possible to obtain a distribution, where distribution does 
not include a distribution in a winding-up) will no longer apply for the purposes of FA 1996 
s 91A-91G. 

— The fair value of assets acquired in transactions which are effected to prevent the value of 
shares increasing in an interest-like manner will be disregarded in computing the credits and 
debits to be brought into account from changes in fair value of the shares. 


B Schemes have been disclosed to HMRC under the legislation in FA 2004 Pt 7 which seek to 
avoid the proper application of FA 1996 Sch 10 para 4. 


To prevent the schemes the fair value of assets acquired in transactions whose purpose is to 
reduce the value of the shares, units or other interests in an offshore fund, unit trust or OEIC to 
which FA 1996 s 10 para 4 (holdings in funds invested as to 60% or more in debt and so on 
treated as loan relationships) applies will be disregarded in computing the credits and debits to 
be brought into account from changes in fair value of the holdings. 


C Schemes have been disclosed to HMRC under the legislation in FA 2004 Pt 7 which seek to 
avoid the proper application of FA 2002 Sch 26 para 26 (derivative contracts—options used to 
transfer value between connected parties). 


To prevent the schemes para 26 (expiry of options to transfer value) will be amended to provide 
that it applies where an option is partly exercised and partly not. 


D HMRC has obtained information about a scheme which seeks to avoid the proper application 
of FA 2002 Sch 26 to relevant contracts which are accounted for as financial assets. FA 2002 
Sch 26 will be amended to provide that such contracts must be brought into account for tax 
purposes on the assumption that fair value accounting is used in cases where it is not. 


E HMRC has also obtained information which indicates that it might be possible to frustrate the 
workings of ICTA 1988 ss 774A—774G (structured finance arrangements or SFAs). To put the 
issue beyond doubt legislation will be introduced to amend those sections so that arrangements 


one which existing liabilities are refinanced using an SFA will be brought clearly within the 
egislation. 


Where the assets which have been used as “collateral” in an SFA are changed the charge to tax 
will continue to apply to income from the new assets. 


In addition, TCGA 1992 s 263E which deals with assets transferred in an SFA will be amended 
so that there is no application of hindsight. This will bring certainty to the position. In future 
there will a charge to tax under TCGA if it becomes apparent that the asset will not be returned 
to the seller in a case where TCGA 1992 s 263E has applied to the original sale. 


F A scheme has been disclosed to HMRC under the legislation in FA 2004 Pt VII that seeks to 


avoid a chargeable gain crystallising by transferring assets when they are subject to an option 
rather than by a straight sale. 


To prevent the scheme, assets transferred between companies in the same TCGA group, will be 
treated for tax purposes as occurring at market value, instead of a value that leads to neither a 
gain nor a loss, where that transfer occurs following the exercise of an option granted before the 


companies were part of that group. The rule governing transactions within a group in TCGA 
1992 s 171 will be disapplied in these circumstances. __ shi 


G Companies could attempt to artificially obtain a tax-free income stream through the 
manipulation of the settlements legislation in ITTOIA 2005 Pt 5 Ch 5. Such manipulation not 
intended by the rules should be stopped. To prevent this, ICTA 1988 s 660C(4) will be repealed. 


The legislation described at items A to G above will be effective from today, 6 March 2007. More 
details about the legislation and the commencement rules can be found on HMRC’s website. 


H On 6 December 2006, regulations were laid before Parliament to prevent the sidestepping of 
restrictions that exist in [CTA in relation to foreign tax paid on trading profits. The arrange- 


ments involve banks and other financial traders using Authorised Investment Funds (AIFs), 
which in turn invest in overseas securities. yo K 


The regulations (SI 2006/3239) apply where a financial trader, together with connected persons, 

owns more than 50%. of the interests in the AIF. Information disclosed to HMRC has shown 

that there are arrangements under which financial traders together own a majority of units in an 

AIF but in such a way that none individually owns more than 50%. To prevent these 

arrangements being used, amending regulations will be laid today which apply to restrict tax 

relief where a financial trader individually owns more than 10% of the interests. a nom ‘ 
POS Eetold aun o20 


The proposed regulations apply in relation to any distributioz i a bar 
or financial trader made on or after 6 March 3007, Willett ai aa want an 


Commentary—Simon's Taxes D8.150G shat 1d ea Héabielvnd ai 
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7 March 2007. HMRC Brief 19/07 


Tackling avoidance—individuals in partnership—restriction of loss 
relief: film-related losses 


|. This Brief explains that two amendments will be made to the proposed legislation announced 
n Revenue and Customs Brief 18/07 following comments received. The amendments relate to 
he treatment of certain film-related losses. 


2. Brief 18/07 contained a technical note detailing proposed legislation to tackle avoidance based 

yn abuse of sideways loss relief by non-active partners. The technical note explained two 

changes affecting the amount of trading losses for a tax year for which a non-active partner can 
slaim sideways loss relief: 

- A “purpose test” for capital contributions by a non-active partner to a partnership when 
applying the existing restrictions on sideways loss relief based on capital contributed in 
sections 117, 118ZB and 118ZE ICTA 1988. 

- An “annual limit” of £25,000 (or, if lower, the amount of trading losses for that tax year for 
which a non-active partner can claim sideways loss relief after applying existing restrictions 
in sections 117, 118ZB, 118ZE and 118ZL ICTA 1988). 


THE ANNUAL LIMIT 


3. The proposed annual limit of £25,000 (paragraphs 20 to 25 of the Technical Note) will not 
ipply to losses derived from relevant film-related expenditure. 


THE PURPOSE TEST 


1. The proposed “purpose test” (paragraphs 18 and 19 of the Technical Note) will not apply to 
vapital contributions made by a non-active partner to a partnership carrying on a film-related 
rade where the trading loss for which the partner is claiming sideways loss relief is derived solely 
rom relevant film-related expenditure. 


2ELEVANT FILM-RELATED EXPENDITURE 


). Relevant film-related expenditure for these purposes is expenditure deducted under any of 
ections 137 to 140 ITTOIA 2005 and relevant incidental expenditure. These sections include the 
egislation formerly in section 42 Finance (No 2) Act 1992 and section 48 Finance (No 2) 
Act 1997). 

». Relevant incidental expenditure is incidental expenditure which (although not deducted under 
ections 137 to 140 ITTOIA 2005) is incurred in connection with the production of a film, or the 
icquisition of the original master version of a film, in relation to which expenditure is deducted 
inder those sections. Expenditure is incidental if it is on management, administration or 
ybtaining finance. 


SONTACTS 

Questions about or comments on this note can be addressed to: 
David Harris 

“T & VAT Products & Processes 
Reliefs & Incentives 

3rd Floor 

(00 Parliament Street 

_ondon SWI1A 2BQ 

Telephone: 020 7147 2562. 
[echnical issues: 

Linda Grant 

“T & VAT Products & Processes 
Trading & Property Income 

3rd Floor 

100 Parliament Street 

_ondon SWI1A 2BQ 

Telephone: 020 7147 2628. 


29 March 2007. HMRC guidance note 


Recognition of stock exchanges and definition of “listed” for tax pur- 
90SeS 


We have received a large number of queries about Budget Note 37. This note clarifies some of 
he points raised about: 
- the tax consequences for shares traded on the Alternative Investment Market (AIM); 
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— designation of recognised investment exchanges as RSEs. 


(A) AIM 1ay-m7 

AIM is a market platform of the London Stock Exchange and the London Stock Exchange isa 
recognised stock exchange (RSE). So AIM shares are already traded on a RSE. What 
differentiates them from the main market for most tax treatments is that they are not included in 
the official UK List maintained by the Financial Services Authority as the UK listing authority. 


Capital gains tax business asset taper relief 


This. example uses business asset taper relief as representative of a tax treatment that is 
dependent upon shares not being “listed on a RSE”. Similar reasoning will apply to other 
instances where a particular tax treatment is dependent on whether the shares are “listed on a 
RSE”. 

In certain circumstances one of the conditions that must be met for business asset taper relief to 
apply to a capital gain arising on a disposal of company shares or securities is that the shares 
(etc) in question are not listed on a RSE. “Listed” here means included in the official UK List 
maintained by the Financial Services Authority as the UK listing authority. 

Shares solely admitted to trading on AIM are not included in the official UK List maintained by 
the Financial Services Authority (FSA), as the UK listing authority. Therefore the shares in a 
company which are traded solely on AIM are not “listed on a RSE”. 

If a company’s shares currently meet the business asset taper relief condition of being unlisted it 
will continue to meet the condition under the proposed new rules. The shares would however 
cease to meet the condition if they were to be included in the official UK List maintained. by the 
FSA or listed on a recognised stock exchange outside the UK — where the listing met the HMRC 
definition for official listing. 


PEPs/ISAs 


This example uses PEPs and ISAs as an example where the tax treatment is dependent on shares 
being “listed on a RSE”. “Listed” is again defined as included in the official UK List as 
maintained by the FSA or listed on a recognised stock exchange outside the) UK = where the 
listing met the HMRC definition for official listing. 


To be eligible for PEP/ISA investment shares must be officially listed on an RSE. AIM shares are 
not eligible for PEP/ISA investment because, as mentioned above, they are not included. in the 
official UK List. The shares could however become eligible if they were to be included in the 
official UK List as maintained by the FSA or were listed on a recognised stock exchange outside 
the UK — where the listing met the HMRC definition for official listing, | 


(B) RECOGNISED INVESTMENT EXCHANGES 


Please note that HMRC will not be automatically designating Recognised Investment Exchanges 
(RIEs) as RSEs under the proposed changes to the rules on recognition of stock exchanges. The 
new legislation will allow a UK RIE to be designated by HMRC as a RSE, but designation is not 
an automatic process. The position before the new legislation’is that the London Stock Exchange 
is the only RSE in the UK. Whilst the current legislation gives HMRC powers to, recognise 
overseas stock exchanges it does not give powers to recognise any UK stock exchanges other 
than the London Stock Exchange (which is specifically recognised). 


If you have any further questions about this, please contact Marion Williams on 020 7147 2553 
or David Moran on 020 7147 2612. . Teelert L( 


10 April 2007. HMRC Brief 34/07 QOPELy } 
The Income Tax Act 2007 1, A ABEATPRY 


The Income Tax Act 2007 (ITA) came into force on 6 April 2007. ITA is the fourth Act produced 
by the Tax Law Rewrite project. It was preceded by: roontd dnidiesii7s9.-00 | 
— the Capital Allowances Act 2001 (CAA), OFS ALWE noire 
~ the Income Tax (Earnings and Pensions) Act 2003 (ITEPA), which rewrote Schedule E; an 


— the Income Tax (Trading and Other Income) Act 2005 (ITTOIA), which rewrote Sched- 
ules A, D and F for income tax. =~ 


The project plans to turn next to the rewrite of corporation tax (CT). It is expected that the CT 
legislation will be rewritten in two Acts. The first Act will comprise largely of charging 
eo ci similar to those rewritten in ITTOIA for income tax. This Act should take effect: from 
pri : f Tete Ar 

‘ Fees } ' oVcOU 

ITA rewrites most of the remaining income tax provisions in ICTA. Both ITEPA and ITTOIA 
feed into the core provisions rewritten in ITA (for example into the calculati income ta 

n the 


liability in Part 2 of the new Act) and together they complete the project’s we rewrite of 
the income tax legislation. le Ot 290nON PSseMGd RBF ods 4 .- 
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The law is rewritten to make it clearer and easier to use. The structure is logical, with each of the 
main areas in a Part-of.its own. These are then grouped together by subject. 


In the main, ITA does not change the effect of the law but it does correct some minor anomalies 
and incorporates a number of extra-statutory concessions and accepted practices into the 
legislation. 


The Act has no direct application to corporation tax, but where provisions previously applied to 
both income tax and corporation tax those provisions have been amended so that they now 
apply to corporation tax only. 


Detailed Explanatory Notes, including an Annex listing the minor changes made to the law, 
accompany the Act. There are also Tables of Origins and Destinations which will assist users to 
identify the source material for any given provision and trace what has happened to it. 


PARTICULAR FEATURES OF ITA 


The tax calculation 


A key feature of the ITA is the tax calculation. This sets out how amounts liable to income tax 
and eligible for relief are brought together to arrive at the measure of a person’s income tax 
liability. The calculation provides a focal point for not only the income tax provisions in ITA but 
also those in ITEPA and ITTOIA. 


Charges on income 


A significant simplification is the abolition of the concept of “charges on income” with relief for 
allowable payments now given as a deduction from income. 


Income tax only 


ITA continues the process of greater separation of the income tax and corporation tax codes, 
not least in relation to the general definitions found in Part 16 of the Act. ITA also makes 
necessary consequential amendments to the source legislation. 


THE STRUCTURE OF ITA 
ITA is divided into 17. Parts and 4 Schedules. 


Part 1; Overview 
This Part provides an overview to the Income Tax Acts as a whole and to ITA itself. 


Part 2: Basic Provisions 

This Part rewrites the charges to income tax, rates of income tax and the calculation of income 
tax liability. 

Part 3: Personal Reliefs - 


This Part rewrites personal allowances and blind person’s allowance, tax reductions for married 
couples and civil partners and other general provisions e.g. residence of claimants, indexation of 
allowances, etc. 


Part 4: Loss Relief 


This Part rewrites rules relating to trade losses, losses from property businesses, losses in an 
employment or office, losses on disposal of shares and losses from miscellaneous transactions. 


Part 5: Enterprise Investment Scheme 


This Part rewrites the entitlement to tax reductions in respect of amounts subscribed by 
individuals for certain shares. The requirements for the investor and for the company are set out 
in separate chapters followed by the various supplementary provisions. 


Part 6: Venture Capital Trusts (VCT) 


This Part rewrites the entitlement to tax reductions in respect of amounts subscribed by 
individuals for shares issued by VCTs.). The requirements for the investor, for the VCT and for 
the company invested in are set out in separate chapters followed by supplementary provisions. 


Part 7: Community Investment Tax Relief (C/TR) 

This Part rewrites the entitlement to tax reductions in respect of amounts invested by individuals 
in community oN ati finance institutions. This Part also contains other CITR related 
ech Fie 


Part 8: Other Reliefs: 

This Part rewrites the relief rules for interest payments, gift aid, gifts of shares, securities and 
property to charities, annual iplaycsnttah punt a qualifying maintenance payments and 
other miscellaneous payments. 
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Part 9: Special Rules about Settlements and Trustees 


This Part brings together and rewrites the special rules that apply to settlements and trustees. It 
also covers the special rates for trustees’ income, trustees’ expenses and share incentive plans. 


Part 10: Special Rules about Charitable Trusts 


This Part rewrites the rules that apply to gifts and payments made to charitable trusts. It alsc 
contains the rules about exemptions, claims, restrictions, non-charitable expenditure, donot 
transactions, approved investments and loans and carry-back of excess non-charitable expendi 
ture. 


Part 11: Manufactured Payments and Repos 


This Part rewrites the rules on the income tax treatment of some arrangements for the transfe1 
of securities. It contains the rules on manufactured payments, tax credits, deemed manufacturec 
payments, price difference under repos and powers to modify repo provisions; 


Part 12: Accrued Income Scheme 


This Part rewrites the rules about the accrued income scheme. It covers accrued income profit: 
and exemptions relating to interest on securities. 


Part 13: Tax Avoidance 


This Part rewrites the rules for counteracting income tax advantages obtained by person: 
engaging in various transactions. It includes transactions in securities, transfer,of assets abroad 
transactions in land, sales of occupation income and avoidance involving trading losses. 


Part 14: Income Tax Liability: Miscellaneous Rules 


This Part rewrites various miscellaneous rules for income tax liability. It includes. the rules fo 
limits on the liability to income tax on non-UK residents, certain rules about residence, provisio1 
about jointly held property and other miscellaneous rules for a variety of bodies. 


Part 15: Deduction of Income Tax at Source 


This Part rewrites rules for deduction of income tax at source. 


In particular it includes rules about deduction by deposit-takers and building societies, deduc 
tion from certain payments of yearly interest, deduction from payments in respect of buildin; 
society securities and deduction from payments of UK public revenue dividends. 

It also covers the exceptions for payments between companies, specific rules about unauthorisec 
unit trusts and the rules for collection of the tax involved. 


Part 16: Definitions 


This Part contains definitions of various terms and meanings of various words used in the Act 
It also contains other Income Tax Acts provisions. 


Part 17: Definitions for purposes of Act and final provisions 
This Part contains various definitions for the purposes of the Act and final provisions. 


The Schedules 
The four Schedules are: 


1. Minor and consequential amendments, 
2. Transitionals and savings, 

3. Repeals and revocations, and 

4. Index of defined expressions. 


12 April 2007. HMTIHMRC Statement 
Relief for life assurance premium contributions 


BACKGROUND 


Following the announcements made by the Government at Budget 2007 in relation to relief fo 
life assurance premium contributions, the Association of British Insurers (ABI) hav 
approached the Treasury (HMT) and HM Revenue and Customs (HMRC) seeking clarificatio: 
on two aspects. Mresvnlt WANT oG- 

The first aspect relates to ‘pipeline cases’ where insurance was applied for before the Pre-Budge 
Report (PBR) announcement but where the policy was not processed or issued at that time 
Since the recent announcement at Budget 2007, the ABI have approached HMT/HMRC seekin, 
a further extension to the time allowed where the application was received by the insurer befor 
13th December 2006 but where the policy has yet to be issued because of delaysin processing th 
application often brought about by the need for further medical evidencenit+ | varinwanare dein 


The second aspect relates to insurance companies who have continued to provide term assurance 
alongside pension benefits after PBR on 6th December 2006 as they believed: that thesreviev 
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announced at PBR only covered stand alone term assurance. The ABI have asked that such cases 
are also treated in a similar way to pipeline cases as these have been purchased by customers in 
good faith. 


In order to provide customers with certainty that the policies they have applied for will have 
sufficient time to be processed and benefit from tax relief the Government has agreed to issue 
further guidance in this area. The statement below is intended to provide that guidance on this 
particular topic in advance of Government amendments to the Finance Bill. 


STATEMENT 


Pipeline cases 


Those customers whose applications for policies were received by the insurer on or before the 
13th December 2006 will be treated in the same way as those whose policies were issued before 
PBR — they will continue to benefit from tax relief, and will be unaffected by the announcement 
in the Budget, with the conditions below. 


in all cases where an application for life insurance cover has been submitted to the insurance 
Sompany and receipt recorded by that insurance company by midnight on 13th December 2006 
the tax relief will apply, provided that the “sum assured” under the policy is no greater and the 
term no longer than that applied for. Insurers will now have until midnight on 31 July 2007 to 
process this business, so that appropriate medical evidence can be checked and an appropriate 
Sommencement date for cover settled. 


For the avoidance of doubt applying for life insurance cover does not include merely applying 
or a quotation with no other commitment. 


Term assurance — applications received after 13 December 2006 


his part of the statement relates to policies of term assurance, which have been sold as part of 
1 personal pension scheme where the insured is also obliged by the terms of the pension scheme 
.o have pension benefits under that scheme. It applies whether that pension was in place on or 
9efore 13th December 2006 or the application for the pension alongside the term assurance was 
‘eceived after 13th December. 


All such cases where an application has been fully completed and submitted to the insurance 
>ompany and receipt recorded by that insurance company, before midnight on 12 April 2007 will 
sontinue to benefit from tax relief, and will be unaffected by the announcement in the Budget, 
orovided that the “sum assured” under the policy is no greater and the term no longer than that 
upplied for. Insurers will have until midnight on 31 July 2007 to process this business, so that 
uppropriate medical evidence can be checked and an appropriate commencement date for cover 
settled. 

in addition any variation made to such a policy to increase the benefits under the policy or to 
nerease the length of that policy will not cause the policy to lose the benefit of tax relief so long 
is the application for the variation was fully completed and submitted before midnight on 
[2 April 2007. 


6 April 2007. HMRC guidance. 
changes to clearance processes for financial transactions 


NTRODUCTION 


|. The 2007 Budget Report contained an announcement concerning thin capitalisation. Para- 

raph 5.92 of the Economic and Fiscal Strategy Report stated that: 
“The Government has agreed that HMRC can expedite its procedures for agreeing relief 
from UK tax on loan interest paid to non-residents, and extend the circumstances in which 
UK residents can enter into thin capitalisation agreements. A detailed announcement will 
be made later this spring.” 

[his document sets out the changes HMRC are making and covers the following matters: 


section A—a summary of the proposed changes; 

Section B—detail about the changes to the treaty clearance process; 

section C—detail about extending the scope for negotiating thin capitalisation agreements under 
he existing advanced pricing agreement (“APA”) legislation; 

A ppendix—a draft statement of practice governing the use of APAs in thin capitalisation cases. 
». This note also refers to existing guidance published in the International Manual (“INTM”). 


A. SUMMARY 


3. The treaty clearance application process will be streamlined bringing it more into line with the 
srinciples underlying self-assessment. This modernisation will reduce the timescale for obtaining 
reaty clearance notices and give certainty on withholding tax (WHT) issues. This announce- 
nent is relevant to non-UK resident enterprises lending funds to businesses in the UK. 
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4. Secondly, the scope for making thin capitalisation agreements between, HMRC and a UK 
borrower will be extended to enable more UK and international businesses to obtain certainty 
about the tax consequences of particular financing arrangements. These will take the form of 
unilateral advanced pricing agreements (“APAs”) under the existing legislation,,T hese.will be 
administered under the terms of a new statement of practice, a draft version of which is attached 
for comment. a 


B. TREATY CLEARANCE APPLICATION PROCESS 


5. Relief from UK income tax to a non-resident under a double taxation agreement (“DTA”) or 
the terms of the EU Interest and Royalties Directive (2003/49/EC) is not automatic..A resident 
of a country with which the UK has a DTA may be able to get relief or partial relief at source 
from UK withholding tax (“WHT”) on various types of income arising in the UK, by making 
an application to HMRC Residency. The announcement only relates to applications for relief at 
source on interest income. 


6. The process begins when the overseas recipient of the interest sends an application to HMRC 
Residency, the receipt of which initiates an internal process revolving around a form referred to 
as a 4450/1 (described at INTM572010+). 


7. Once HMRC Residency is satisfied that the non-resident person is entitled to. claim treaty 
benefits, the 4450/1 is sent to the office dealing with the affairs of the UK business. paying the 
interest. The local office is then responsible for recommending to HMRC Residency, whether or 
not treaty clearance should be given and under what conditions. In most cases unconditional 
treaty clearance can be given and the UK business is authorised to pay the interest net of WHT 
at the lower treaty rate (in many cases 0%). 

8. However, in a minority of cases the clearance notice is issued subject to,certain\criteria being 
met. These negotiated conditions are commonly referred to as a “thin capitalisation agreement’: 
Such advance agreements differ from a straightforward agreed interpretation based on known 
facts. They resemble the covenants that are found in loan agreements with banks and enable tax 
certainty to be given for a prescribed number of future years. 


9. The effect of a thin capitalisation agreement is twofold. It restricts the extent to which the 
interest is deductible for tax purposes by the UK payer to the amount of interest that would have 
been paid if the parties to the transaction had been acting at arm’s length. Compliance with 
these terms will also result in the interest being paid to the non-resident net of WHT at the 
treaty rate. 


Revised application process 


10. From the commencement date treaty clearance notices will be issued in all cases where the 
application meets the appropriate criteria to be considered valid. These differ from treaty to 


treaty. HMRC Residency will continue to correspond with non-residents where,an application 1s 
deficient in some way. 


11. However HMRC will no longer automatically be considering the application of the arm’s 
length principle under the 4450/1 process; the form will effectively become a notification to the 
local office that a treaty clearance notice has been issued. 


12. The arm’s length principle will be considered as part of the ordinary risk assessment of the 
payer’s self assessment returns and thin capitalisation enquiries will be taken up as necessary 
into that return. HSS OF cspil ~ 
13. The option of entering into a thin capitalisation agreement will still be available as the legal 
basis for pre-return enquiries in Statutory Instrument No 488 of 1970 is unchanged (See the 
summary of its provisions at INTM543010). In future it will be important for the applicant, (o1 


the UK borrower) to make it clear at the beginning of the process that such an.agreement is 
being sought. ok a adett 


14. It is important to note that no change is being made to the obligation to deduct income tax 
under section 874 Income Tax Act 2007 (previously s 349, TA 1988). Therefore. the consequences 
of a failure to deduct WHT remain the same (INTM542030). ‘ano sh ail ine 
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15. Certified treaty applications received by HMRC Residency after the date of the Budget 
(21 March 2007) will be dealt with under the new process. Certified applications already received 
by HMRC Residency on or before 21 March 2007 will continue to be dealt. with under the 
process as it was then operated. This means that pre-return enquiries will continue to be raised 
into the application of the arm’s length principle in such cases. = i i(i(isté«~S~* i Fe 
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General guidance for applicants 


16. This change primarily relates to Departmental processes. Anyone currently considering 
making a treaty application should continue to follow the published guidance and forms, Both 
of these will be updated over the coming months to reflect the new process. None of the chi 


will have any effect on any applicant’s eligibility for treaty. benefits, which will-continue tobe 
governed by the relevant DTA. ' aobins 4 Usaomwed thetsibegionem 
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7. The rest of this section is given over to guidance concerning a number of issues. In particular, 
vhat impact the announcement has on: 

the legal framework; 

transfer pricing; 

beneficial ownership; 

treaty claims; 

the Provisional Treaty Relief Scheme; 

the EU Interest and Royalties Directive. 


egal framework 


8. As none of the existing legislation is being amended if a UK business deducts no WHT from 
payment of interest without treaty clearance then the assessment policy described at 
NTM542030 would still apply. 


9. Similarly, the provisions in SI 1970/488 concerning cancellation of treaty clearance (regula- 
ion 6) and recovery of WHT not deducted (regulation 9) are unaffected. 


ransfer pricing 


0. The question of how much debt an enterprise could take on at arm’s length, and what the 
rice would be, can be addressed under the transfer pricing rules in Schedule 28AA, TA 1988. 
ne of the purposes of the new process is to enable deferral of such enquiries into the 
oIf-assessment framework in order to facilitate applications by non-residents. 


1. Issuing a treaty clearance notice in respect of a particular loan will not constitute an 
eceptance by HMRC that it represents an arm’s length provision for the purposes of 
chedule 28AA. The interest due on the loan may still therefore be subject to enquiry and 
isallowance under the UK’s thin capitalisation rules. The wording of treaty clearance notices 
ill be amended to reflect this. 


;eneficial ownership 


2. Beneficial ownership is effectively self-assessed under the current process, subject to review at 
1e application stage. This will continue in the future taking account of recent developments. 


reaty claims 


3. This section is concerned with applications by non-residents for relief at source from UK 
1come tax. Treaty benefits may also be accessed by making a claim for repayment of income tax 
iat has already been deducted. Repayment claims are governed by self-assessment rules set out 
1 schedule 1A, TMA 1970 and the guidance at INTM331000 and following. 

4. Under the “process now, check later” approach to self-assessment a decision has to be taken 
y HMRC whether or not to pay such a claim or to ask the claimant for further information 
efore deciding whether the claim is allowable. This will continue to be done under the SA 
Aquiry provisions. 


rovisional treaty relief scheme 


5. The background to the Provisional Treaty Relief Scheme (“PTRS”) is described at 
NTM 338510; it typically applies to UK corporates borrowing from a group of lending banks 
‘ith the syndicate manager applying for clearance on behalf of the syndicate members. The 
TRS will continue to be available. 


‘U Interest and Royalties Directive 


6. Where a claim is made under the Directive, once HMRC Residency is satisfied that it has 
sceived a valid application for relief from WHT it has three months within which to issue either 
n exemption notice or a formal refusal. 

7. The legislation implementing the Directive clearly states that the exemption applies only to 
) much of the payment as does not exceed the arm’s length amount. If enquiries aimed at 
stablishing the arm’s length amount have not been concluded at the expiry of the three month 
me limit, it is made clear to the UK payer that the issue of the notice does not constitute an 
cceptance by HMRC that the relevant interest is the arm’s length amount and does not 
reclude the application of the transfer pricing rules to restrict the interest deduction. 

8. The new process has no impact on claims under the EU Directive. However these changes 
lign the administration of treaty applications under SI 1970/488 more closely with those to 
hich the Directive applies. 


. EXTENSION OF SCOPE FOR THIN CAPITALISATION AGREEMENTS 


). Currently a UK borrower can only enter into a thin capitalisation agreement where the 
verseas lender makes a treaty application. Some instruments, such as discounted bonds, do not 
irry interest with the result that WHT cannot arise under s 349; no treaty claim can therefore 
e made. A similar situation arises with quoted Eurobonds which, although interest bearing, are 
secifically excluded from the WHT provisions. The second part of the. announcement in 
aragraph 5.92 of the 2007 Budget Report announced an extension of the scope for thin 
1pitalisation agreements. 
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30. Thin capitalisation agreements typically last for between three and five years and enable a 
business to forecast the tax effect of its borrowing over that period with the same accuracy as it 
can forecast profits. In extending the range of situations in which thin capitalisation agreements 
can be made HMRC’s intention is to provide greater scope for certainty. These thin capitalisa- 
tion agreements will be APAs utilising existing legislation but subject to a new, separate 
statement of practice. 


Advance pricing agreements 


31. Legislation covering APA’s was introduced at sections 85-87, Finance Act 1999. An APA is a 
binding agreement with a UK business covering the transfer pricing issues arising from specified 
goods or services provided by or to associates. The existing APA process is described in 
Statement of Practice 3/99 (SP 3/99), which also provides detailed guidance on applying for an 
APA. Nothing in this note, or the accompanying draft statement of practice, has any impact on 
the existing APA programme. SP 3/99 continues to apply as before. 


32. Under s 85(3), FA 1999 the effect of having an APA is that the terms laid down in the 
agreement override any other possible constructions that might be reached in respect of the 
transactions in question under Schedule 28AA, for the duration of the APA. 


33. APAs have previously not been entered into in thin capitalisation cases and are typically 
bilateral. APAs dealing with financing arrangements will be unilateral and administered on the 
basis described in the attached draft statement of practice. Using this new statement provides a 
separate gateway to utilising the existing APA legislation and has been agreed with Ministers. 
34. In general HMRC’s approach is to replicate the current practice in thin capitalisation cases 
within the APA framework. Thus the guidance published at INTM540000+ will remain relevant 
and the form of the agreements will be in line with the guidance at INTM582010+. 


DRAFT STATEMENT OF PRACTICE 


35. A draft statement of practice dealing with thin capitalisation agreements is attached as an 
appendix to this note [not reproduced: see now SP 4/07 Thin capitalisation agreements under the 
APA legislation ante]. HMRC would welcome comments on this guidance, the deadline for 
which is 27 July 2007. 


CONTACTS 


36. Please address any comments on section B of announcement to: 
Gordon Thomason 

Residency 

Fitz Roy House 

Castle Meadow Road 

Nottingham 

NG2 IBD 

Telephone: 0115 974 2017 

Fax: 0115 974 2063 

Please address any comments on section C of the announcement (including the draft statement 
of practice) to: 

David Hannigan 

CT & VAT 

100 Parliament Street 

London 

SWIA 2BQ 

Telephone: 020 7147 2736 

Fax: 020 7147 2649 


8 May 2007. STEP/CIOT 
Pre-owned assets 


Correspondence between STEP and the CIOT, and HMRC, including HMRC’s responses to 
questions submitted by the organisations, is reproduced in Part 3 of the Yellow Tax Handbook, 
in the Inheritance tax, press releases section. This includes the following documents— ene 
~ 14 July 2005. CIOT/STEP/LITRG questions to HMRC: Matters on which HMRC view is 

Sought du relavion to pre-owned assets income tax. Paper submitted on behalf of STEP, CIOT 


- A pwns 2006. Letter to HMRC Capital Taxes from STEP/CIOT: Pre-Owned Assets ang 


~ Correspondence between HMRC and STEP/CIOT from September to December 2006: 
Pre-owned assets income tax — s 80 FA 2006 3 stibwele read 2 | 
~ 10 January 2007. CIOT Note: Finance Act 2006 s 80: need for POAT elections 


~ 8 May 2007. CIOT/STEP letter and HMRC response: Finance Act 2006 Schedule 20: 
pre-existing interests in possession and related matters. 2iwirosTge nonseilsiiqes 
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4 May 2007. HMRC Brief 40/07 


Iverseas leasing: CAA 2001 ss 109 and 110—leases entered into 
efore 1 April 2006 


hapter 11 of Part 2 of the Capital Allowances Act contains rules in connection with leasing 

lant or machinery to lessees based outside the UK. 

ections 109 and 110 restrict the amount of writing down allowances that may be claimed: 
where section 109 applies the rate of writing down allowances is reduced from 25% to 10%, 
but 
where section 110 applies no capital allowances are available. 


Ve are aware of arguments that these rules are contrary to Community law. In particular it is 
rgued that they constitute an unlawful restriction on the freedom to provide services. We now 
ccept that in some circumstances these rules may be contrary to Community law and we have 
ecided not to contest certain claims. 


herefore, where plant or machinery is used for overseas leasing and the lessee is resident in an 
EA country we will adopt the following approach: 


where the relevant EEA country gives the lessee a relief that is broadly equivalent to capital 
allowances, we will apply s 109 to restrict the rate of writing down allowances to 10% but we 
will not apply s 110; 
where the relevant EEA country does not give the lessee a relief broadly equivalent to capital 
allowances we will accept that the lessor is entitled to the normal 25% rate of writing down 
allowances. 
'T & VAT will be giving detailed advice to Inspectors on the circumstances in which a lessor 
asing to a foreign lessee is entitled to capital allowances at the 25% or 10% rate and on how to 
ttle outstanding cases. 
ollowing changes made in Finance Act 2006 the overseas leasing rules do not apply to leases 
atered into on or after 1 April 2006. 


ommentary—Simon's Taxes B3.345, B3.346. 


2 June 2007. HMRC Brief 44/07 


itigation and Settlements Strategy 


he Litigation and Settlements Strategy (LSS) (www.hmrc.gov.uk/practitioners/Iss.pdf) is rel- 
vant to all aspects of how HMRC enters into, handles and settles disputes about any of our 
ixes, duties or credits. It sets out principles for bringing tax disputes to a conclusion, whether by 
sreement with the taxpayer, or by litigation, ie statutory appeal to an independent body, 
icluding the General or Special Commissioners, the VAT Tribunal, or the courts. 
he aim of the LSS is to ensure that we conduct disputes in a way that is professional, effective 
nd that supports HMRC’s objectives to close the tax gap and provide customers with a clear 
nderstanding of the law. 
he central themes of the LSS are: 

Seek non-confrontational solutions where possible. 

Focus on issues that will best serve HMRC’s goal of tax gap reduction. 

Choose cases for their wider impact, as well as for their own value. 

Where we have a strong case we should seek full value from settlement, or take the matter to 

litigation. 

Do not pursue weak arguments. 

Team-work cases with colleagues, including those in other parts of HMRC. 


ommentary—Simon's Taxes A5.113. 


August 2007. HMRC Brief 54107 
Neaning of Ordinary Share Capital 


[MRC have been asked to provide a list of foreign entities that they consider to have “Ordinary 
hare Capital” for the purposes of TA 1988, s 832. Unfortunately as each case will have its own 
articular set of facts it is not feasible for an exhaustive list to be created, nor, in the context of 
ynsidering legal systems other than the UK’s, that are subject to change, would it be practical to 
0 SO. 

st out below is HMRC’s interpretation of TA 1988 s 832 and information that, it is hoped, will 
> useful to companies and advisors, as well as officers within HMRC, in deciding whether a 
articular non-UK entity has “Ordinary Share Capital” for the purposes of TA 1988 s 832. Also 
cluded below are some details of our position on two of the most often queried foreign 
itities, the Delaware LLC and the German GmbH. 
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Please note, this brief only seeks to consider the meaning of “Ordinary. Share \Capital” for the 
purposes of TA 1988 s 832. Specifically, it does not cover the classification of a foreign entity for 
UK tax purposes (whether it is “transparent” or “opaque”). Information on that topic i: 
contained in Tax Bulletin 83 published in June 2006. iciA:.| 

The reader should also note that the Companies Act 2006 received Royal Assent.on 8 November 
2006 and the Government has announced its intention to commence all parts of the act by 
31 October 2008. The DBERR has published an implementation timetable according to whick 
the relevant sections of Part 17, A Company’s Share Capital, will come into force on 1 Octobe! 
2008. This article will be reviewed in due course to ensure it takes account of any necessary 
amendments due to legislative changes. 


DEFINITION 
Ordinary share capital is defined in TA 1988 s 832 as follows: 


“ ‘ordinary share capital’, in relation to a company, means all the issued Share capital (b} 
whatever name called) of the company, other than capital the holders of which have a righ 
to a dividend at a fixed rate but have no other right to share in the profits of the company; 


This definition therefore includes all of the issued share capital of a company, apart from capita 
carrying a right to a dividend at a fixed rate only. The bracketed wording “by whatever nam: 
called” should not be overlooked as it is important to note that companies often categorise shar 
capital into shares bearing different names, eg A Ordinary; B Ordinary, for purposes which may 
be of no relevance to the application of the definition above. it nas 


CHARACTERISTICS OF ISSUED SHARE CAPITAL IN A UK . 
COMPANY—GENERAL PRINCIPLES. 


UK companies 


Ordinarily, references to a company will be understood to mean.a limited liability company 
Limited liability companies are so called because the liability of each shareholder for th 
company’s debts and other liabilities is limited to the amount which remains unpaid on hi 
shares. There are two types of limited liability company in the UK, public and private. The mai 
difference between these types of company is that a public company can apply to be listed anc 
offer its shares to the public in order to raise capital. 


There are, however, other types of less commonly used company forms: unlimited companies 
with or without share capital, and companies limited by guarantee. Sof 


In the latter case the members’ liability is limited to amounts they undertake to contribute in th 
event of a winding up; the amount of this maximum liability of each of the members will be se 
out in the “guarantee clause” of the company’s memorandum. The total commitment of th 
members, taken together, is known as the “guarantee fund”; this fund only’‘comes into existenc 
on a winding up. In practice, this form of vehicle is usually unsuitable for most businesses but 1 
often used, for example, by charities. 106 


Companies limited by guarantee incorporated on or after 22 December 1980 cannot also have : 
share capital (Section 1(4) Companies Act 1985). Companies limited by guarantee! incorporate 
before that date may, however, also have share capital. 


In 1999 the Special Commissioners considered the status of: “founders’ deposits” with : 
company limited by guarantee in the case South Shore Mutual Insurance: Co' Ltd.v Blair {1999 
STC (SCD) 296. They came to the conclusion that the deposits were not issued share capital; th 
company did not, in fact, have any authorised share capital and, as a consequence, could no 
have issued share capital. Although the decision is not binding authority, the*case ‘contains 


useful review of some of the authorities about share capital. 80 2 


Shares in UK companies : 


A company limited by shares is currently required to stipulate the maximum share capital th 
company may issue and the number and nominal value of the shares into which if is divided, it 

authorised share capital”, in a document called the company’s memorand of associatio1 
(section 2(5)(a), Companies Act 1985). ] ¥iIs ADI) 10 PHINsBSK 
Note: The reader should note that the Companies Act 2006 abolishes the requirement for’: 
company to have an authorised share capital by the repeal of section 2(5)(a). This should tak 
effect from 1 October 2008. The new act nonetheless requires that, on formation,.a compan 


with a share capital will be required to submit a statement of capital and initial shareholdings t 
the Registrar at Companies House. Apia ABER anee ae ae 


The memorandum is one of two essential documents that must be filed at‘Comipanies House 0! 
incorporation, the second is the company’s articles of association; these documents together se 
out provisions governing the manner in which the company will operate: The amount. o 
authorised share capital set out in the company’s memorandum may. be later incteaséd. by a: 
ordinary resolution of the shareholders (requiring a simple majority of the vote); o¢) 9» 
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The company’s assets are owned by the company itself, not by the shareholders individually, 
although in turn the shareholders together have ownership of the company. The shares express 
the shareholders’ proprietary relationship with the company. 


In principle, shares are transferable, but in practice there are often restrictions on transfer, found 
in the company’s articles of association. 


The principal rights that usually attach to a share are rights to dividends declared, a right to vote 
and a right to share in the company’s assets in a winding up. The principal responsibility that 
attaches to.a share is to pay what is due on the share. The rights and duties are all subject to the 
memorandum and articles of association: 


For a company limited by shares, the share capital must be stated in a fixed amount. In Ooregum 
Gold Mining Co of India v Roper [1892] AC 125 Lord Halsbury said: 
“The capital is fixed and certain, and every creditor is entitled to look at that capital as his 
security.” 


A share certificate is prima facie evidence of ownership of a share. However, it does not, of itself, 
constitute ownership of the share and is not essential to demonstrate that share capital has been 
issued. In order to be a member of a company, under the Companies Act, a person must be 
entered in the company’s register of members. See s 22, Companies Act 1985 (s 112 Companies 
Act 2006). The decision in National Westminster Bank plc v IRC ([1994] STC 580), confirms this 
position, ie the “issue” of share capital is only complete when members are recorded in the 
company’s register of members. 


CHARACTERISTICS OF ISSUED SHARE CAPITAL IN A BODY 
INCORPORATED IN ANOTHER COUNTRY—RELEVANT FACTORS 


When looking at whether a body incorporated under the law of another country, it is self evident 
that UK company law is not directly applicable. In Ryall v The Du Bois Co Ltd 18 TC431, 
Lord Hanworth M.R. said: 


“a share in a foreign company may be something different from and, indeed, is almost 
/ ‘necessarily different from, a share as we know it in an incorporated company.” 


Slesser L.J, said 


“We have to consider what would be analogous to stocks and shares in Germany in dealing 
with what is a company, and allowing for differences of law in that country”. 


Slesser L.J.’s comments were given in the statutory context of whether foreign income was 
income from stocks and shares for the purposes of Case V Schedule D. However we. consider 
them as authority for, proceeding by analogy in deciding whether the capital of a foreign 
company can be considered as “issued share capital”. 


A number of factors are relevant in deciding whether or not a foreign “company” has “issued 
share capital”. 


Firstly the body concerned must have a legal personality separate and distinct from that of its 
members, able to carry on business and owning its assets in its own right, in the same way as a 
UK company. If that characteristic is absent the members cannot have the type of proprietorial 
interest which is characteristic of holders of issued share capital of a company incorporated 
under the laws of the UK. 


If the body concerned possesses a separate legal personality, as described above, the following 
factors will then become relevant to the question of whether a member's interest in such 
company is analogous to an interest in “issued share capital” as understood in the UK: 


~ whether the member’s interest is like shares (that is, a portion of the fixed capital of the 
corporate body) or like debt (that is, money owed by the body corporate to the members) 

— whether any subscription for the members’ interests is payable 

~ whether the subscription payable for the “shares” remains the member’s property or whether 
it becomes the property of company 

— what proprietary rights, such as rights to participate in control by voting, rights to receive a 
dividend out of the company’s profits and rights to share in a distribution out of the 
company’s assets in the event of a winding up, attach to the member’s interests and what 
responsibilities, such as a responsibility to pay up on the “share” if called, attach to the 
member 

- whether the member’s interest can be legally evidenced in accordance with local laws; for 
example, by being registered in a company-held document, or with a public authority, or by 
a certificate or similar document 

— whether the member’s interest is denominated in a stated fixed value 

- whether the member’s interest forms a fixed and certain amount of capital, or a part of that, 
to which creditors can look as security 

- whether the non-UK law concerned requires amounts subscribed to be allocated to capital 
of the company which is fixed capital, and the extent to which subscriptions are so allocated 

~ whether the member’s interests is capable of transfer and if so whether such a transfer would 

be similar to a transfer of a portion of the capital of the company, with attendant 
proprietary rights, rather than similar to a transfer of money or a loan account; and 


918 SHd 


6 August 2007 Press Releases etc 12094 


— any other factors which point to the member's interests being “issued” and having the 
character of ordinary share capital. 

The background information a company or its advisers are likely to want to consider includes 

the following documentation: 

— The corporate law of the foreign country which governs the body in question. 

— Whatever general commentaries are available on the legal and commercial status of the body 
in question. 

- The documents establishing the body, and any other documents which regulate its activities, 
especially those which deal with subscription for capital and those which govern what 
happens to the profits and assets of the body. 

The accounts that show the state of affairs of the body, in particular the balance sheet, may be 

helpful in showing whether, and to what extent, money subscribed or otherwise provided by the 

members of the body is allocated to a fixed amount of permanent capital or whether it is loan 
debt. 


In deciding whether the body has issued share capital, it is not necessary for every factor to be 
present, but there should be a preponderance of indicators pointing to there being issued share 
capital. Different weight may need to be given to the various factors. For instance it would be of 
considerable importance if the member’s interest had the character of debt. However restrictions 
on transfer of a member’s interest would be of lesser importance. It is by no means uncommon 
for there to be restrictions on transfer of shares in a UK company. 


TWO COMMON FOREIGN ENTITIES 


Delaware Limited Liability Companies 


There is an article about Delaware Limited Liability Companies (DLLC) in Tax Bulletin 51. 
Section 18—702c of the Delaware Limited Liability Act provides that: 


“Unless otherwise provided in a limited liability company agreement, a member’s interest in 
a limited liability company may be evidenced by a certificate of limited liability company 
interest issued by the limited liability company.” 


If a DLLC issues “shares” in this way and the other factors relating to the company suggest that 
it has share capital then we will accept that these “shares” may be regarded as “ordinary share 
capital” for the purpose of Section 832 ICTA 1988. 


It should be noted that not all DLLCs issue share certificates but they may still have “ordinary 
share capital”. Regard must be had to the particular terms of the agreement by which the LLC 
has been created. In any case of doubt or difficulty regarding the status of the share certificates 
HMRC will advise in particular cases in line with Code of Practice 10. The contact point is: 
Andrew Parkes 

Policy & Technical 

HMRC CT & VAT Product & Processes 

Mail Station A 

3rd Floor 

100 Parliament Street 

London 

SWIA 2BQ 


Other States within the United States of America have comparable legislation to Delaware 
Where it can be shown that a particular State has legislation analogous to the Delaware 


legislation with which we are familiar, HMRC would expect to be able to provide advice in line 
with that for DLLCs. 


Gesellschaft mit beschrankter Haftung-GmbH 


A Gesellschaft mit beschrankter Haftung (GmbH) in Germany, literally a “company with 
limited liability”, is an entity of a very similar kind to a UK private limited liability company. Ar 
Aktiengesellschaft (AG), sometimes called a “joint stock company” may be considered more 
akin to a UK public limited liability company (plc) as its stock may be listed. 


Under German law, the capital of a GmbH is not divided up into small units. However, a GmbH 
has a fixed amount of capital (Stammkapital) which corresponds to the maximum amount of 
share capital that the company may issue, similarly to a UK limited liability company’ 

authorised share capital”. The amounts originally contributed (Stammeinlagen) by the mem. 


bers (Gesellschafter) will also be noted, just as in the UK the initial subscriber shares will be 
noted in the memorandum of a limited liability company. pie ie 


Article 5 of the German GmbH law sets out a minimum amount of Stammkapital (authorise¢ 
share capital) as EUR 25,000, and the minimum amount of Stammeinlage (origina! 
contribution/subscription) of each Gesellschafter (member) at EUR 100... 4. 

Based upon GmbH cases HMRC have previously considered, the amounts of Stammeinlage 


subscribed by the members may normally be regard i ital for the 
ie Tee y y garded as issued share mu ne the purposes 0} 


sisrigo! 
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NOTE 


The above information has been set out in order to assist companies and their advisers 
understand HMRC’s present interpretation of TA 1988 s 832 in the context of non-UK entities. 
The above note reflects our approach as taken in the context of a number of particular cases. 
Due to the particular facts that will be relevant in each individual case it is not possible for 
eo to offer a general advisory service in respect of other kinds of body throughout the 
world. 


15 August 2007. HMRC Brief 57/07 
Disclosure of avoidance schemes: New information powers 


WHAT THIS BRIEF IS ABOUT 


This Brief explains section 108 of the Finance Act 2007 and impending associated regulations. 


SUMMARY 


Part 7 of the Finance Act 2004 requires certain persons, usually promoters, to provide HMRC 

with information about (“disclose”) certain tax avoidance schemes. 

Section 108 inserts new powers into Part 7 such that will enable HMRC to— 

— enquire into the reasons why a promoter has failed to disclose a scheme (new sections 313A 
and B to the Finance Act 2004); 

— enforce disclosure in appropriate cases (new sections 306A and 314A to the Finance 
Act 2004); and 

— call for more information where a disclosure is incomplete (new section 308A to the Finance 
Act 2004). 

By being mostly exercisable through the Special Commissioners (see “Application hearings” 

below) these provisions provide a mechanism for resolving disagreements as to whether a scheme 

is required to be disclosed. 

Section 108 also amends section 98C of the Taxes Management Act 1970, providing a power for 

the Treasury to make regulations that increase the level of daily penalty for failure to disclose a 

scheme where that failure continues after the Special Commissioners have made an order that it 

is disclosable. 


REGULATIONS AND INTRODUCTION OF THE CHANGES 


As well as section 108 of the Finance Act 2007, secondary legislation is also required to fully 

implement the changes described in this Revenue & Customs Brief— 

—~ The Tax Avoidance Schemes (Information)(Amendment) Regulations 2007 (SI 2007/2153) 
(“the Information Regulations”), which contain the time limits for complying with obliga- 
tions arising from exercise of the new powers were laid on 24 July, Subject to the annulment 
procedure, they come into force on | September, from when the new powers will be 
exercisable. 

— The Tax Avoidance Schemes (Penalty) Regulations 2007 (“the draft Penalty Regulations”), 
provide for increasing the daily penalty to a maximum of £5,000 in cases where the Special 
Commissioners have made an order under s 306A ors 314A of the Finance Act 2004, were 
“presented” to the House of Commons in draft on 24 July. It is anticipated that the 
regulations will be debated late October or early November. Subject to them being approved, 
they will come into effect 21 days later. 

— It is anticipated that further Information Regulations will be made and laid on the day the 
Penalty Regulations are approved by Parliament, to come into effect at the same time as 
them. These further regulations will prescribe, in the case of an order under section 314A, 
the period after the issue of the order at which the higher maximum daily penalty applies if 
disclosure has still not been made. It is proposed to set the period at 10 days following the 
issue of the order. 


ENQUIRIES INTO NON-DISCLOSURE OF A SCHEME 

The new s 313A allows HMRC to require a promoter to explain why a scheme has not been 
disclosed. The new s 313B allows HMRC to apply to the Special Commissioners for an order 
requiring a promoter to provide supplementary information or documents to support the 
reasons given for non-disclosure. _ 


EXPLAINING WHY A SCHEME HAS NOT BEEN DISCLOSED (FA 2004, 

S 313A) 

HMRC can, by written notice, require a person suspected of being the promoter of a scheme to 
state whether, in his opinion, he is required to disclose the scheme. The notice will specify the 
scheme in relation to which the promoter’s opinion and reasons are sought. 
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If the person does not consider there to be a disclosure obligation he must provide a full 

explanation as to why this is the case. In doing so it is insufficient for the reply to simply refer to 

the fact that a lawyer or other professional has given an opinion to that effect. Instead it must 
engage with the relevant legal tests, for example: 

— where it is asserted that the obtaining of a tax advantage is not a ‘main, benefit’ of a scheme, 
the response must include an identification of the various benefits, and, how they had been 
measured relative to the advantage; 

— where it is asserted that the scheme does not fall within any of the hallmarks, sufficient 
information must be provided to enable HMRC to confirm the assertion; or 

— where it is asserted that the person is not the promoter of the scheme.in question, sufficient 
information must be given to enable HMRC to confirm the assertion. 


The Information Regulations prescribe that opinion and reasons must be’ provided by the 10th 
day after the date of the notice or any longer period directed by HMRC. Failure to do so may 
result in a penalty of up to £5,000. If the failure continues after the initial_penalty-has been 
imposed an additional penalty of up to £600 per day may be imposed. 


ORDERS FOR SUPPLEMENTARY INFORMATION OR DOCUMENTS (FA 2004, 
S 313B) 


HMRC may apply to the Special Commissioners for an order that a person provide specified 
information or documents in support of his stated reasons as to why a scheme is not disclosable. 
It is irrelevant whether or not the reasons were given in response to a notice under s 313A (see 
above). 

The Information Regulations prescribe that information must be provided by the 14th day after 
the date of the order or any longer period directed by HMRC. Failure to do so may result in a 
penalty of up to £5,000. If the failure continues after the initial penalty has been imposed an 
additional penalty of up to £600 per day may be imposed. 


ENFORCING DISCLOSURE 


Orders stating a scheme is disclosable (FA 2004, s 314A) 


HMRC may, in relation to a specified promoter, apply to the Special Commissioners for an 
order stating that a scheme is disclosable. 


The Special Commissioners can only make an order if they are satisfied on the evidence that the 
scheme is indeed disclosable. a, 

As an order has the effect of confirming that a scheme is, and was always, disclosable under 
s 308, HMRC may, and subject to ‘reasonable excuse’ considerations, seek a late notification 


penalty of up to £5,000 under the existing penalty regime in section 98C of the Taxes 
Management Act 1970. 


It is proposed that once a late disclosure penalty is awarded and non-disclosure continues after 
the tenth day from when the s 314A order is made, the maximum daily penalty rate will increase. 


The draft Penalty Regulations provide (see “Regulations and introduction’ of ‘the changes” 
above), that the increased daily maximum will be £5,000. jen 


Orders deeming a scheme to be disclosable (FA 2004, s 306A) 


HMRC may, in relation to a specified promoter, apply to the Special Commissioners for an 
order that a scheme is to be treated as disclosable. ag CW error 

The Special Commissioners can only make an order if they are satisfied that HMRC have 
reasonable grounds for suspecting that the scheme is disclosable and have taken all reasonable 
steps to establish whether it is. OTR Set 3} 


Grounds for suspicion may include— 


— . the fact that the arrangements fall with any ‘hallmark’ prescribed in the relevant regulations: 
— an attempt to avoid or delay complying with s 313A ors313B;or |). |. 
~ a failure to comply with s 313A or s 313B in relation to another scheme. _ 


The effect of an order is that a scheme is deemed to be disclosable under fap Bend must be 
disclosed. The Information Regulations prescribe that disclosure must be made by the 10th day 
aon the date ~ * SS rine to do so may result’ in HMRC applying to the-Special 

ommissioners for a late notification penalty under the existi sa lev tepinieeen BEctione U8 CCat 
the Taxes Management Act 1970. slgmce aD iaaae a | eat omorgh, £3! e 
If the failure continues after the initial penalty has been imposed, the draft Penalty Regulations 
provide (see “Regulations and introduction of the changes” above), that an additional penalty of 
up to £5,000 per day may be imposed. : qWiahive AVHALOMIAAdS Ad 


However, even if disclosure is made within the time period described above, if HMRC can 
nevertheless demonstrate the information was always disclosable and has been, provided later 


than the normal disclosure due date, an application to the Special Commissioners fora: late 
notification penalty may still be made. Iqo “1soemorgq {oirlw OF moitslstint smtetive 


} > 
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INCOMPLETE DISCLOSURES (FA 2004, S 308A) 


If HMRC believe that a promoter has not provided all the prescribed information in relation to 
a disclosure, they may apply to the Special Commissioners for an order that the promoter 
provides specified information and/or related documents. 

The Special Commissioners can make an order only if they are satisfied that HMRC have 
reasonable grounds for suspecting that the specified information or documents form part of, or 
will support or explain, the prescribed information. 

The effect of an order is that the specified information and/or documents must be provided to 
HMRC in the same way as if it were prescribed information. The Information Regulations 
prescribe that this must be done by the 10th day after the date of the order. Failure to do so may 
result in HMRC applying to the Special Commissioners for a late notification penalty under the 
existing penalty regime in section 98C of the Taxes Management Act 1970. If the failure 
continues after the initial penalty has been imposed an additional penalty of up to £600 per day 
may be imposed. 

If the information or documentation is provided within the time period described above but 
HMRC nevertheless believe the information was always disclosable as prescribed information, 
and has been provided later than the normal disclosure due date, an application to the Special 
Commissioners for a late notification penalty may still be made. 


INVOKING THE POWERS 


In order to use the powers described above, HMRC must have reasonable grounds to suspect 
that the promoter has been non-compliant in relation to a particular scheme. In the majority of 
cases, HMRC expect to, be able to resolve the issue in an informal way, with use of the powers 
limited to those occasions where a promoter is uncooperative or judged to be using deliberate 
delaying tactics; or for resolving genuine disputes as to notifiability. 


The powers will be exercised only by officers within HMRC’s Anti-Avoidance Group. 


APPLICATION HEARINGS 


The majority of the powers described above are dependant upon the Special Commissioners 
making a relevant order following an application from HMRC. Whilst the precise procedure is a 
matter for the Special Commissioners, it is anticipated that applications will normally be subject 
to a hearing involving HMRC and the potentially affected promoter before an order is awarded. 
When making an application, HMRC will notify the potentially affected promoter at the same 
time. 


FURTHER INFORMATION 


The main guidance on the disclosure rules (including update 1) can be found by following the 
links on HMRC’s Anti-Avoidance Group pages www.hmrc.gov.uk/avoidance/index.htm. 

The information in this Revenue & Customs Brief will be incorporated into the main guidance 
in due course. 


Commentary—Simon’'s Taxes A7.202. 


15 August 2007. HMRC guidance 


Definition of Offshore Fund: Finance Act 2007 


Finance Act 2007 (FA 2007) announced a change in the definition of an “offshore fund” for the 
purposes of section 756A Income and Corporation Taxes Act 1988 (ICTA). The change is 
introduced by section 57 FA 2007. 

It is intended to put beyond doubt that an open-ended company is not prevented from being an 
offshore fund in which an investor may have a material interest for the purposes of sec- 
tions 756A and 759 ICTA purely by virtue of failing the “reasonable period” test in section 236 
Financial Services and Markets Act 2000 (“FSMA”). 

It has been suggested that this FSMA test may result in companies in which investors are able to 
realise their interests in under seven years being excluded from the definition of a collective 
investment scheme at section 235 FSMA, and thereby being outside the scope of the offshore 
funds regime (OFR); whereas section 759 ICTA encompasses interests that can reasonably be 
expected to be realised at some time during the seven years from acquisition. Section 57 achieves 
its aim by removing the reference to “reasonable period” in section 236 FSMA when that section 
is used in the context of the offshore funds regime. 

Section 57 does not seek to return the compass of the offshore funds regime to the pre Finance 
Act 1995 position. 

Some advisers and fund managers have raised concerns that this may bring some offshore 
companies within the rules that were previously not considered to be “open-ended” for the 
purposes of either FSA regulation or the offshore fund regime. 
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The offshore funds regime applies only to an entity defined as a collective investment scheme 
within section 235 of FSMA. In considering whether that is the case, the Economic Secretary's 
statement that the definition of a collective investment scheme in FSMA is intended to cover 
companies that look to a reasonable investor like open-ended investment companies can 
helpfully be considered. 
This view is also supported by the statement made by the Minister during the debate on the 
relaxation of the definition of an offshore fund that was introduced in 1995 by section 134 FA 
1995 (when there was no reference to “reasonable period” in the Financial Services Aci 
definition of open-ended companies): 
“If, however, evidence emerged that tax planners were attempting to abuse the relaxation by 
creating vehicles that did not fall within the Financial Services Act 1986 definition o: 
collective investment schemes but that could in some way be used to roll up income, the 
Government would not hesitate to withdraw it.” 
From a tax perspective the presumption ought therefore to be that a company with fixed capital i: 
outside the offshore fund definition unless there are special conditions to suggest the contrary. 
Advisers and fund managers who have contacted HMRC and HM Treasury since the measure 
was first announced have said they would find it helpful if HMRC could set out its views on thi: 
issue and, therefore, how various types of offshore entities and their investors might be affectec 
by section 57. The following “frequently asked questions” are based on examples brought to ow 
attention by those who have contacted us and HMRC is happy to discuss the detail of othe: 
cases with fund managers to provide certainty. ; 


Background to the evolution of the meaning of “offshore fund” since 1984 when the regime wa: 
introduced and more detail on the meaning of “collective investment scheme” and “reasonabl 
period” in the context of both tax and FSA regulation are in the Appendix and the end of thi: 
note. 


To-date, most of the examples of overseas companies and/or their investors thought by adviser: 
and fund managers to be affected by section 57 are not in fact affected by the clause. However 
we are aware that certain open-ended investment companies not previously within the definitio1 
of offshore fund may now be within that definition as a result of section 57. 


FREQUENTLY ASKED QUESTIONS 


1. Are investors in a “limited life” closed ended investment company who buy shares less than sever 
years before the end of the company’s life treated differently from those who bought earlier? 


Here the concern is that investors in a company with, say, a ten-year life who buy shares thre: 
years or more after the company is set up would be affected by the offshore income gain rule 
whereas an investor who bought at the outset (when the company did have more than seve1 
years left to run) would not be. 


The section 236 FSMA 2000 definition, as modified by section 57 FA 2007, applies to th 
company as a whole and not to the status in the context of an individual investor in tha 
company. If, applying that modified definition, the company is not an open-ended investmen 
a when its shares are first offered, it does not become one seven years before the windin; 
up date. ' 


2. What is the position of an investment company which has some classes of shares that ar 
redeemable and others that are not? 


As with FAQ 1, we need to look at the company as a whole. The company cannot b 


Bess for investors in one class of shares but not in respect of investor's in another clas 
of shares. 


The overall balance of the company must be looked at to determine whether or not the compam 
is an open-ended investment company. In looking at the company as a whole, HMRC, ma’ 
however disregard the existence of a small tranche of non-redeemable shares if its whole or maii 


eke is to create a class of investors with no expectation of realisation within a reasonabl 
period. oe 


3. Is an investment company that offers early redemption by reference to an index open-ended? 


Here we are looking at the type of company that offers to redeem shares issued for £100 in sa 
three years time at £100 < F100 6;/F10095, where F1003997 is the FTSE 100 index at the 200 
date of issue and F100 9;9 is the FTSE 100 index at the 2010 redemption date. . 
HMRC would not regard such a company as meeting the “satisfaction” test in the section 23 
FSMA definition of “open-ended investment company”. That test requires the-reasonabl 
investor to expect to receive an amount calculated wholly or mainly by reference to the net asse 
value (NAV) of the fund’s property. Where the return at the three-year redemption point is b 
reference to the movement in an index, then it is not calculated by reference to NAV. Th 
as will not therefore be open-ended and consequently is not caught by the offshore fund 
4. Is it different if redemption is index-linked with no access to out-performance? = 


Looking at the same type of company as in FAQ 3, the concern here is whether the view woul 


be different if the company invested only in instruments designed to produce exactly th 
promised return. 


totitis Toveszaq us 
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This would depend on what happened if, at the three-year point, the fund’s investments had 
performed better or worse than the index. 


The company may for example restrict redemption proceeds if the provider of one of the 
instruments has defaulted but limit the pay-out to £100 x F1002010 /F1002007 even if one of 
the instruments does in fact out-perform the index. Where there has been default or where the 
instruments deliver exactly the promised return, the redemption proceeds will be equal to NAY. 
But if the redeeming investor cannot benefit from any out-performance of the index, then the 
investor cannot expect the redemption to be calculated by reference to NAV, even though in 
most cases it is expected to be the same. 


HMRC would not regard a company which offered early redemption by reference to an index, 
which did not allow the investor access to out-performance, as being an open-ended investment 
company. 

It would not, therefore, be within the offshore funds regime. 

5. What about a company that offers a defined return with a lower limit on redemption? 


Here we are looking at a company which offers shares that will be redeemed in say five years 
‘time by reference to changes in the price of a notional portfolio of, for example, precious metals 
but with guaranteed minimum redemption proceeds equal to the subscription price. 


As with FAQs 3 and 4, even though in practice, the investor is likely to obtain their share of the 
NAV at redemption, this may not be the case if prices of precious metals fall, or if the 
instruments acquired by the company to generate the return out-perform the value of the 
notional portfolio. 


HMRC would not regard such a company as being an open-ended investment company as 
defined in section 236 FSMA, as modified by section 57 for the purposes of section 756A ICTA. 
It would not therefore be within the offshore funds regime. 


6. Is a company that has a conditional redemption clause that could be triggered within seven years 
of establishment an open-ended investment company? 


Some companies include in their prospectus an intention for the directors to seek to redeem a 
¢lass of shares or to wind up the company in say three to seven years time if the fund’s 
investments meet certain performance criteria. 


HMRC would not regard such an intention to redeem or wind up as amounting to a reasonable 
expectation by an investor that they can redeem their investment. This is because it is conditional 
on the performance of the investment assets, the actions of the directors and obtaining the 
assent of the majority of shareholders. The company would not therefore be an open-ended 
investment company as defined in section 236 FSMA, as modified by section 57 for the purposes 
of section 756A ICTA because the “satisfaction test” is not met. It would not therefore be within 
the offshore funds regime. 


7. Is a company that offers a window for redemption open-ended and therefore potentially within 
the offshore funds regime? 


If the company includes in its prospectus the intention that shares will be redeemed within a set 
period, dependent only on action taken by the directors, then following the introduction of 
clause 56 the length of the redemption window is unlikely to affect whether or not the company 
is open-ended but may affect the application of the offshore fund regime to investors if the 
company is, in fact, open-ended and therefore within the offshore funds regime. 


If the fund is open-ended the length of the window for redemption will determine if shares in 
the company amount to a “material interest” for the purposes of section 759 ICTA. 


If the redemption period is say three to seven years from the date the company issues the shares, 
then the shares are likely to be a material interest in the company, as the investor can reasonably 
expect to redeem their investment within a seven year period. 

If the redemption period is four to eight years from issue, then the investor does not have an 
expectation of redemption within seven years. In that case, the shares would not be a material 
interest for section 759 ICTA purposes. 


8. What is the position for a “limited life” investment company which plans to deliver capital growth 
but has less than a seven-year life? 


This type of company would typically be set up to offer a return based on the performance of 
various indices, similar to FAQs 3 and 5. On winding up, after say five years, investors would 
receive their share of NAV after costs of liquidation. This type of fund may be an open-ended 
investment company as defined in section 236 FSMA, as modified by section 57 for the purposes 
of section 756A ICTA. 


If it is an open-ended company and therefore within the offshore funds regime the shares would 
also constitute a material interest in the company, as an investor could reasonably expect to 
realise their investment at or close to NAV within seven years. 


If the fund is designed to provide capital growth and its investments are similarly structured, it is 
likely that the company could qualify as a “distributing fund” as an offshore fund that receives 
no income can nonetheless meet the distribution test. The offshore income gain rules would not 
therefore apply on disposal of shares during the life of the company or on winding up and any 
gain or loss on the shares would be taxable under the chargeable gains rules. 
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There are companies that are designed to produce a total return, for example,an equity-base 
fund where redemption proceeds will reflect dividends aswell as growth in share prices over th 
period. HMRC’s view is that it is the kind of fund that, aims to roll-up of income, free of UI 
income tax and is the type of collective investment scheme at which the offshore funds legislatio 
is targeted. Unless the company pursued a distribution. policy, that, satisfied, the. tests. 1 
Schedule 27 ICTA, investors would be subject to, the offshore income. gain rules when, the 
dispose of their shares in the company. ee ; 


RETROSPECTION 


Concern has been expressed that section 57 FA 2007 changes the status of existing offsho1 
companies, thereby bringing them and their investors into the offshore funds regime wit 
retrospective effect. It is suggested that a company which would not have been within th 
offshore fund regime prior to 19 July 2007 will become an offshore fund from that date: It - 
further suggested that an investor who sold shares in that company. on. 18,July 2007 would t 
taxable under the chargeable gain rules while an investor selling shares on 19 July 2007 would E 
subject to the offshore income gain rules unless the company certified as “distributing”. 


HMRC’s view is that there is no retrospection in these circumstances, This is because to fa 
within the offshore income gain rules a UK investor must be disposing of a “material interest” 1 
an overseas company that comes within the offshore funds regime. “Material interest” is. define 
in section 759(2) ICTA 1988 and exists only where, at the time the interest is acquired, it coul 
reasonably be expected that at some time during the period of seven years the investor would t 
able to realise the value of the interest. Therefore if, at the time of acquisition, company was n¢ 
within the offshore fund regime, either with or without the changes being proposed t 
section 57, then subsequent events cannot bring the investor within the offshore fund regim 
Any gains made on disposal of the investment will therefore continue to be taxed under th 
chargeable gains rules. 

Following publication of Budget Note 29, concern had also been expressed that one unintende 
effect of the new legislation could be to cause funds that are currently certified as distributin 
funds to lose that status, as a result of inadvertently holding interests in companies that were n 
considered to be offshore funds prior to the change made by the clause. This might arise if mot 
than five per cent of the certified fund’s assets consist of interests in such companies, so that tk 
test at section 760(3)(a) ICTA is failed. To resolve this issue, the Government introduced a 
amendment ensuring that the section 57 change shall not apply for the purposes of definin 
“offshore funds” as the term appears in section 760(3)(a) ICTA; ie that the FSMA definition « 
a collective investment scheme (unmodified by section 57) should continue to be applied for tt 
purposes of the 5 per cent test in section 760(3)(a) ICTA. 


27 November 2007. HMRC Brief 70/07 
Research & Development (R&D) tax relief — claims time limit chang 


This Revenue and Customs Brief reminds companies that claims to Research & Developme: 
ae eas for accounting periods ending before 31 March 2006 must be made t 
: arch 2008. 


BACKGROUND ( VoNPire ti at 


R&D tax relief allows companies to claim an enhanced deduction in respect of qualifying R& 
expenditure. The amount of the enhancement depends upon the size of the company bt 
generally small and medium companies can claim a 150% deduction and large companies ca 
claim 125%, in respect of qualifying expenditure. The deduction reduces the taxable profits an 
therefore the corporation tax payable. LORS 

For an accounting period that ended before 31 March 2006 a'claim to the enhanced R&! 
deduction could be made, amended, or withdrawn within: six years from*the*end of th 
accounting period to which it related. i issy-noyee gated get 

In some instances the enhanced deduction gives rise to tax losses ‘and in certain citeumstanc 
small and medium companies can surrender these’in return for‘a payable tax credit.) Claims 
the payable tax credit must be made, amended or-withdrawn by inclusion in the company’s’tz 
return or amended return. This means that the time limit for making payable tax credit claims: 
the same as that for making or amending a company tax return, and this is générally two yea’ 
from the end of the accounting period, This time limit is unaffected by an open enquiry. | 
In a move to simplify the claims process it was decided to align the time limits rules for claimin 
R&D relief across the various R&D schemes. 2olo rounghtobaikzevatisisal:saile 
This was done in Finance Act 2006 which introduced amendments to the existing claims rule 
As a result, for accounting periods ending on or after-31/March’ 2006,.all-claims to R&D ta 
relief, including vaccine research relief, must now be made ina tax return and:areisubject to th 
normal Corporation Tax Self Assessment time limits for making, amending)a ithdrawi 
claims. bau sid od bluow esterle ont mo. ez0h30 mis 
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When the time limits were changed it was decided to introduce a transitional period to give 
companies time to make their enhanced deduction claims for past years. The transitional period 
covers accounting periods ending after 31 March 2002 but before 31 March 2006 and runs until 
31 March 2008. 

This means that all claims to R&D tax relief for the accounting periods covered by the 
transitional period must be made by 31 March 2008. 


WHAT COMPANIES NEED TO DO NOW 

HMRC are encouraging companies to start thinking now about any past year claims they need 
make, so that those claims can be put together and submitted well before the 31 March 2008 
time limit. 

Companies whose tax affairs are dealt with by the Large Business Service should approach their 
HMRC tax team or client relationship manager. All other companies should send their claims to 
the Specialist R&D Unit dealing with the postcode for the location of their main R&D activity. 
The following link provides information about the Specialist R&D Units and the postcodes they 
deal with: [http://www.hmre.gov.uk/randd/special-units. htm]. 

Inspectors in both the Large Business Service and the Specialist R&D Units are able to provide 
comprehensive help and advice to companies who are thinking of putting an R&D tax relief 
claim together. Companies are encouraged to make use of this service so that accurate and 
timely claims to relief can be made. 


CLOSE TO THE 31 MARCH 2008 DEADLINE 


If the 31, March 2008 is looming HMRC will accept tax returns, or amended returns for those 

accounting periods for which the company is still in time to amend its return, containing 

provisional R&D claim figures. The same approach will apply to companies making enhanced 

R&D claims for those accounting periods covered by the transitional period for which it is too 

late to submit an amended return. 

/However, a return or claim including a provisional figure should only be made once it is clear 

that the precise figure will not be available before the filing date or the expiry of the time limit 

relevant to the claim. 

Where there is a need to include a provisional figure, the company is obliged to: 

i. Include a reasonable estimate, to the best of its ability, taking into account all of the salient 
points and facts. 

ii. Clearly identify which figures are provisional. 

iii. State the reason(s) behind the inclusion of any provisional figure(s). 

iv. State when the final figure will be made available. 


LATE CLAIMS 

Any transitional period R&D claims received after the 31 March 2008 time limit will be dealt 
with, whether made in a return or not, in accordance with Statement of Practice 5/01. While this 
does not specifically refer to R&D tax relief, the approach is a general one that HMRC adopt. 
The following link is to the text of SP 5/01: 

CTSA: group relief: general: time limit: late claims [http://www.hmrc. gov.uk/manuals/ctmanual/ 
CTM97060.htm] 

When HMRC review late claims under the SP 5/01! consideration will be given to whether the 
company could have made a claim within the time limit using a provisional figure. 


EFFECT ON OTHER CLAIMS, EG GROUP RELIEF 

For accounting periods ending before 31 March 2006, the longer time limit for claims for R&D 
relief does not mean that other claim time limits are extended. So if a claim for an enhanced 
deduction from profits is made outside the normal time limits for group relief, then any resulting 
increase in losses can not be surrendered as group relief, unless the claimant company is still in 
time to claim under normal group relief time limits in FA 1998 Schedule 18 Paragraph 74(1). 


21 January 2008. HMRC Brief 3/08 


Capital gains tax and corporation tax on chargeable gains: contribu- 
tion. of assets to. a partnership i 


is Revenue and Customs Brief clarifies HMRC’s practice in relation to the treatment for 
pital gains purposes of a contribution of an asset to a partnership. 
Statement of Practice D12 (SP D12) was published on 17 January 1975 following discussions 
with the Law Society and the allied accountancy bodies and sets out our understanding of how 
the legislation concerning the tax treatment of partnerships works in practice. It has been 
updated since 1975. It does not, however, deal with the situation where a partner contributes an 
asset to a partnership by means of a capital contribution, 
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We consider that, where an asset is transferred to a partnership» by means of a capita 
contribution, the correct application of the capital gains legislation is that the partner ir 
question has made a part disposal of the asset equal to the fractional share that passes to the 
other partners. . 

The market value rule would apply, if the transfer is between connected persons or the 
transaction is other than by way of a bargain made at arm’s length, Otherwise, the consideratior 
to be taken into account in computing the chargeable gain or loss on the part disposal will be < 
proportion of the total consideration given by the partnership for the asset. That proportion wil 
be equal to the fractional share of the asset passing to the other partners. We take the view tha 
a sum credited to the partner’s capital account represents consideration for the disposal of th 
asset to the partnership. 

Although the situation is similar in some respects to a change in partnership sharing ratios, it 1: 
not possible to calculate the disposal consideration on a capital contribution by reference tc 
paragraph 4 of SP D12, as the asset in question would not have a balance sheet value in the 
partnership accounts. It has been our practice, however, to accept the apportionment 0. 
allowable costs on a fractional basis as provided for in paragraph 4, rather than by reference t« 
the statutory A/A+B formula. 


A gain will arise on a contribution of an asset where the disposal consideration, calculated by 
reference to a fractional proportion of the total consideration or, in appropriate cases, 
proportion of the market value of the asset, exceeds the allowable costs based on a fraction o 
the partner’s capital gain base costs. 2 

It has been brought to our attention that in the past individual HMRC (previously Inlan« 
Revenue) officers may have erroneously applied paragraph 4 of SP D12 more widely than wa: 
justified where an asset was contributed to a partnership. We apologise if this has resulted in 
misunderstanding of our practice in this area. In our view these previous applications of SP D1: 
were incorrect and inconsistent with statements made by other HMRC officers. We will conside 
ourselves bound by statements made in individual cases. In cases where we are not bound 
including all future cases, the correct treatment as described above will be applied. 


Commentary—Simon's Taxes C3.231. 


24 January 2008. Treasury statement 


Statement by the Chancellor of the Exchequer on CGT reform - 
entrepreneurs’ relief 


pee your permission, Mr Speaker, I would like to make a short statement on capital gains ta: 
reform. 


2. Mr Speaker, following discussion, I am today announcing the introduction of a new capita 

gains tax entrepreneurs’ relief. This will complement the new regime which I set out at th 

Pre-Budget Report last year. 

3. The reformed regime, and the new entrepreneurs’ relief, will come into effect in April. 

4, The entrepreneurs’ relief will provide a special 10% tax rate for the first £1 million ,o 

qualifying gains. 

5. Gains made on different occasions will qualify for the 10% rate up to a cumulative lifetim 

total of £1 million of gains. Gains in excess of this will be taxed at 18%. 

6. The special 10% rate will be available on the disposal of all or part of a trading busines 

carried on by an individual either alone or in partnership. E 

7. It will also be available to individuals disposing of shares in a trading company, provided tha 

ee individual is an officer or employee of the company and takes a minimum 5% stake in th 
usiness. 

8. This measure will benefit the owners of small businesses. when they choose to sell thei 

business. And it will also benefit business angels and other business investors who take a 5% o 

greater stake in the company concerned. 

9. Mr Speaker, as a result of the reforms I have announced, entrepreneurs and material busines 

investors will keep 90% of the first £1 million of gains that they make. : 

10. And they, and everyone else, remain entitled to make gains of up to £9,200 a year withou 

paying any capital gains tax. This annual exemption will rise again in April. © = © 

11. We estimate that next year, around 80,000 business owners and investors will make disposal 

eligible for the entrepreneurs’ relief. ; 


12. In approximately 90% of these cases we expect the individual’s entire gain to be taxed at th 
special 10% rate. Lip ed att 


is 4 : yoy Tas HRY) 
13. In the other cases people will pay 10% on the first £1 million of gains, and the standard 18° 
rate on the excess. OE SR os Some ead 
14, The proposal remains in line with the Government's objective of keeping the tax system a 
simple as possible. And it is very much in accordance with representations from’small busines: 
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15. Mr Speaker, I estimate that the proposal will have a cost of around £200 million a year. 

16. HMRC are today issuing further information about the scope of the new relief, along with 
draft legislation and supporting materials related to the capital gains tax proposals announced at 
the Pre-Budget Report. 

17. These documents have been deposited in the Libraries of both Houses and are available on 
HMRC’s website. 

18. Mr Speaker, as with other aspects of the tax regime, I am determined that we do as much as 
possible to encourage entrepreneurship in this country and, in future Budgets will seek to do 
more. 

19. I will therefore keep the £1 million lifetime limit for the entrepreneurs’ relief under review. 
20. I can confirm that we haye retained the full range of reliefs for people investing in smaller, 
unquoted companies, including the enterprise investment scheme and venture capital trusts. 
Rollover relief also remains available to people wishing to reinvest in another businesses. 

21. Taken together these include generous income tax reliefs and capital gains tax reliefs and 
exemptions which have helped thousands of businesses. 

22. We have also retained a number of tax advantaged share schemes which include, save as you 
earn schemes, company share options plans and enterprise management incentives. 

23. Mr Speaker, in December 2007 the Treasury and HMRC issued a consultation document 
that included legislation designed to prevent individuals from disguising income streams as a 
capital return in order to avoid tax. 

24. I will set out the Government’s next steps on measures to prevent abuse of the tax rules when 
the consultation process has concluded. 

25. I want to be satisfied that only genuine investors benefit from the reformed capital gains tax 
regime. 

26. Mr Speaker I have also received representations from the life insurance industry. This is a 
complex area and there are no clear answers but we are ready to hear further representations. 
27. Mr Speaker, the UK business environment remains one of the best in the world. I am 
determined to keep it that way. 

28. My announcement today, with measures to simplify the regime, will ensure that this 
continues to be the case. 

29. I commend this statement to the House. 


12 February 2008. HMRC Brief 4/08 
Tonnage tax — Registration of ships in Member States 


READERSHIP 

This Revenue & Customs Brief is relevant to those companies that have elected to have their 
corporation tax profits from the maritime transport activities of qualifying ships calculated 
under the rules of tonnage tax. 

During financial year 2008 companies in tonnage tax starting to operate a ship for the first time 
will have to carry out an additional test to see if the ship qualifies for tonnage tax. Companies 
may find that some ships, not registered in a member state, do not qualify for tonnage tax. 


BACKGROUND: REGISTRATION OF SHIPS 

When the tonnage tax regime was introduced in FA 2000 where a vessel was registered, or 
“flagged”, did not affect whether or not it was a qualifying vessel for tonnage tax purposes. 
The tonnage tax regime was amended by Finance Act 2005, which introduced legislation on 
where vessels are registered (Sections 22A to 22F Finance Act 2000). This legislation means that 
where a ship is registered can affect whether or not it is a qualifying vessel for tonnage tax 
purposes. 

There are special rules for tugs and dredgers. Only tugs and dredgers registered in a member 
state can qualify for tonnage tax. 

For other ships, where the overall proportion of vessels in tonnage tax that are registered on the 
registers of EU/EEA member states is not decreasing then the legislation allows the Treasury to 
designate a year as an “excepted year”. In an excepted year the legislation is not applied on a 
company by company basis. 

In other years, companies and groups have to apply a test when they start to operate a vessel for 
the first time. If the conditions are met, then the additional vessel is not a qualifying ship for 
tonnage tax purposes and the profits from that ship are taxed under the normal rules of 
corporation tax. , 

The financial years 2005, 2006 and 2007 have been designated as excepted years. 
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FLAGGING RULES FOR FINANCIAL YEAR 2008 


The growth in the number of ships in tonnage tax has continued, but the tonnage of ships 
registered in member states has grown at a much lower rate than those registered elsewhere. 


As a result the overall proportion of ships registered in member states has declined. This means 
that financial year 2008 will not be an excepted year and, when companies/groups start to 
operate a ship, where it is registered may affect whether or not it is a qualifying ship for tonnage 
tax purposes. 


GUIDANCE 
HMRC is today publishing its draft guidance on the application of the flagging legislation. 


Where companies in tonnage tax or their agents have any comments on the draft guidance, for 
example where they consider that an aspect has not been covered by the guidance, then they 
should contact: Sth 


Nick Gibb 
Liverpool LBS 
Regian House 
James St 
Liverpool 

L75 1AA 


Comments should be made by 30 April 2008. 


The finalised version of the guidance, incorporating any changes made as a result of the 
feed-back, will be published in the Tonnage Tax Manual. 


12 February 2008. HMRC statement 


Residence and domicile consultation — open letter from HMRC chair- 
man 


Dave Hartnett CB, Acting Chairman, Area 4C 15, 4th Floor, 100 Parliament Street, London. 
SWIA 2BQ, Tel 020 7147 2169, Fax 020 7147 2189 


Date—12 February 2008 


The Government’s consultation on changes to the tax rules on residence and domicile closes on 
28 February. In the meantime, there are four issues that have been raised, where I want to make 
clear what the Government’s intention has always been and how it will be set out in the 
legislation to be brought forward. 


Under the current rules non-domiciles are able to enjoy the benefits of the remittance basis of 


paca atte ensures that they need only pay UK tax on their foreign income when they remit 
it to the ‘ 


The Government recognises the positive contribution of the remittance basis to UK competi- 
tiveness and is committed to retaining it. However, there are issues of fairness, which need to be 
addressed. First, the fact that people can be resident in the UK over the long term without 
making any contribution in respect of income they leave abroad. That is why the Government 1: 
introducing a £30,000 annual charge for taxpayers resident in the UK for more than seven year: 
who want to carry on using the remittance basis. Second, loopholes in the current.rules mear 
that income can often be remitted without being taxed. That is why the Government is taking 
action to close these loopholes. These reforms, announced in Pre-Budget Report 2007, retain the 
remittance basis while enhancing its long-term sustainability and maintaining the competitive- 
ness of the UK as a place to work and do business. as 


The consultation process will run to 28 February. However, I want to make clear that the 


Government’s intention — which will be set out in the legislation to be brought forward — ha‘ 
always been to ensure that— bzaq ws 


~ those using the remittance basis will not be required to make any additional disclosure: 
about their income and gains arising abroad. So long as they declare their remittances to the 


UK and pay UK tax on them, they will not be required to disclose information on the sourcé 
of the remittances; ss god cei GAA EM br staten: 


~ there will be no retrospection in the treatment of trusts and the tax changes will not apply te 
gains accrued or realised prior to the changes coming into effect; 6 “imo. yaegr 

~ money brought into the UK to pay the £30,000 charge will not itself be taxable; and.|) « 

~ it will continue to be possible to bring art works into~the UK for public display withou' 
imcurring a charge to tax. .q sd} bns eseoquug xet. 296000 


In addition, we will continue to discuss with the US anthenities how the £30, 


F . e Car 
become creditable against US tax. bau dOO% A009 ve nedlsigaisaiedd 
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13 February 2008. HMRC Brief 5/08 
Accountancy Service Providers — Introduction of a register 


HM Revenue and Customs (HMRC) have today announced the introduction of a register for 
Accountancy Service Providers (ASPs) from 1 April 2008 under the Money Laundering 
Regulations 2007. 

Existing ASPs — who are not already supervised by one of the professional bodies listed in 
schedule 3 of the Regulations — will be required to be registered by 1 October 2008. 

HMRC have set an administrative deadline of 1 July 2008 for the receipt of applications to 
pele the department to process them before | October 2008 when the register will come into 
effect. 

From | October all ASPs will be required to register before they start trading. 

When applying to register and on each anniversary of their registration, ASPs will be required to 
pay a yenistation fee. This is currently set at £95 per premises. The level of the fee is reviewed 
annually. 

We have provided guidance for registering with HMRC in our MLR 9 Guide to Registration. 
Also Forms and guidance on how to complete them are available [on the HMRC website] to help 
businesses meet the | July administrative deadline. 

For further information please see our Money Laundering Regulations section [http:// 
www.hmre. gov.uk/mlr/]. 


13 February 2008. HMRC Brief 6/08 


Money Laundering Regulations — registration fee announced for 
2008/09 


HM Revenue & Customs (HMRC) have today announced the level of the annual fee paid by 
Dusinesses registered with them under the Money Laundering Regulations 2007. 


The fee for 2008/09 will be £95 per premise. This is the same as for 2007/08. 


Sommentary—Simon's Taxes A7.115. 


26 February 2008. HMRC Brief 10/08 
Changes to the corporation tax rules on “forex matching” 


This Revenue and Customs Brief draws attention to changes in the tax rules where companies 
ise derivatives or borrowing to hedge foreign exchange exposure arising from holding shares in 
in overseas subsidiary, or similar assets. Detailed guidance on the new rules can be accessed 
rom this Brief. 
A company that has invested in an overseas business (or a UK business that operates in a 
lifferent currency) will be exposed to foreign exchange movements. It will often borrow in 
oreign currency, or use currency derivatives, to hedge that exposure. SI 2004/3256, the so-called 
‘Disregard Regulations”, contains provisions allowing certain foreign exchange gains or losses 
yn such hedging instruments to be disregarded for Corporation Tax purposes, to allow, the tax 
0sition to replicate the commercial effect of the hedging. This process is often referred to as 
‘forex matching”. 
These rules were amended by regulations (SI 2007/3431) laid in December 2007. The main 
shange is that companies holding shares that give rise to a foreign exchange exposure — in most 
sases, shares in an overseas subsidiary, are no longer restricted to using the accounts value of the 
shares — which will normally be their cost — to determine how much of a hedging instrument is 
“matched”. 
if the company so elects, it can match the “underlying net asset value” of the shares, if that is 
nore than the accounts value. In broad terms, “underlying net asset value” means the value of 
he foreign currency assets, less the foreign currency liabilities, held by the subsidiary concerned 
or its sub-subsidiaries. 
For most companies, the time limit for the election is the later of: 
- 31 March 2008 
- 30 days from the start of the company’s first accounting period beginning on or after 
1 January 2008. 
[hus a company preparing accounts to 31 December each year will need to make an election by 
31 March 2008. There is provision for companies to make a later election if they do not hold any 
‘matched” shares at the start of their first accounting period beginning on or after 1 January 
2008. The election is irrevocable. 
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New guidance will shortly be published in HMRC’s Corporate Finance Manual on fore 
matching under the Disregard Regulations, including the effect of the changes made las 
December. An advance copy of this guidance is available [on the HMRC website]. 

Any questions on the changes, or feedback on the guidance, should go to: 

Sue Davies/Aiden Reilly 

CT & VAT (Financial Products Team), third floor, 

100 Parliament Street, 

London SWIA 2BQ 


Commentary—Simon’s Taxes D1.747. 


27 February 2008. HMRC Brief 12/08 
The draft Corporation Tax Bill 


BACKGROUND 


On 22 February 2008 the Tax Law Rewrite project published for consultation its fifth draft Bill 
the Corporation Tax Bill. This represents the final stage of a two year consultation process, tk 
results of which are reflected in this draft Bill. 


The remit of the project is to rewrite the existing legislation so that it is clearer and easier to u: 
without changing its effect apart from minor specified changes. Accordingly, even though tk 
ordering and detailed drafting of the provisions may differ from the source legislation, there 
no change to their effect except where minor changes are specifically identified. These minc 
changes, of which there are 107, are explained in detail in Annex | of the Explanatory Notes t 
the draft Bill. 


The draft Bill will be amended later in the year to reflect changes made by the Finance Act 200 
to the underlying provisions and to deal with points that arise from this consultation. 


CONTENTS OF THE DRAFT BILL 

The draft Bill consists of 1253 clauses and four Schedules. It includes: 

— the basic corporation tax provisions including the charge to tax, accounting periods an 
provisions relating to company residence; 

— provisions relating to trading and property income and income from other sources; 

— special provisions for companies affecting the computation of income, such as those for loa 
relationships, derivative contracts and intangibles; 

— provisions governing particular types of expenditure, for example, expenditure on researc 
and development and films. 

This is the first of two Bills which will substantially rewrite the primary legislation relating 1 


corporation tax. The second will be published in draft form in February 2009 and is expected 1 
come into force on | April 2010. 


PARTICULAR FEATURES 


The removal of Schedules and Cases 


The charging of income under Schedules and Cases goes back to William Pitt’s Act of 179 
Schedules and Cases were removed for income tax purposes by ITTOIA, the third rewrite Act, : 
2005 and are now removed by this draft Bill for corporation tax purposes. 


Inclusion of provisions already rewritten for income tax 


Some of the provisions within this draft Bill rewrite, for corporation tax purposes, sour 
legislation which applied for both income and corporation taxes. The relevant legislation w. 
rewritten separately for income tax purposes by ITTOIA. This draft Bill adopts the style of th 
Act so that the income tax and corporation tax provisions will be consistent. The minor chang 
to the law which were made by ITTOIA are now made for corporation tax purposes. 


Origins and destinations 


The material published on the HMRC website — see below, includes tables of origins ar 
destinations. These will assist anyone studying the draft Bill to identify the Source-material f 
any given provision and trace what has happened to it. tii 23) ESQ 


CONSULTATION al oR 
Public consultation on this Bill will run to 23 May 2008. BORO LSU 
In particular, views are sought on 36 specific questions set Gut in the explanatory notes, many « 


which are about proposed minor changes to the law. Questions are not asked in respect | 


changes, etc that have previously been consulted on. But comments on any aspect of the dra 
Bill are welcome. oss onT ot 
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The draft Bill and its explanatory notes can be viewed by visiting the Rewrite area [http:// 
www.hmre.gov.uk/rewrite/] and a limited number of paper copies are available through the 
contact shown below. Two versions of the draft Bill are available on the website, one with the 
origins to the rewritten legislation and one without. 

Comments on the draft Bill should be sent, preferably by email [see HMRC website for email 
form], to: 

Jackie Bartlett 

Tax Law Rewrite 

8th floor South West Wing Bush House 

Strand 

London 

WC2B 4RD 


17 March 2008. HMRC Notice 
Offshore bank accounts 


DO YOU HAVE AN OFFSHORE BANK ACCOUNT? SHOULD YOU PAY TAX? 


If you receive savings and investment income from abroad, you will usually need to declare this 
on a Self Assessment (SA) tax return. You may have to pay UK Income Tax, but if you’ve paid 
foreign tax on the income you may be able to offset (deduct) this. 

Find out what taxes to pay on your offshore account — www.directgov.gov.uk/en/ 
MoneyTaxAndBenefits/Taxes/TaxOnSavingsAndInvestments/DG_10013299. 


WHAT INFORMATION DOES HMRC HOLD? 


HMRC has recently used its legal powers to obtain information about holders of offshore 
accounts from a number of banks. 

HMRC has also obtained similar details through the European Savings Directive, which 
orovides for the exchange of information about interest payable to residents of other countries. 
For a limited period HMRC offered a facility to help offshore account holders to get their tax 
iffairs up to date, the Offshore Disclosure Facility. This facility is now closed. 

HMRC is now pursuing those with offshore accounts and tax liabilities who did not notify their 
ntention to disclose under the scheme by 22 June 2007 as well as those who notified but decided 
10t to disclose. 

In some cases penalties could amount to 100% of the tax due and in exceptional circumstances 
criminal investigation may be considered. 


4OW WILL HMRC CONTACT ME? 


HMRC is now contacting holders of offshore bank accounts who chose not to disclose under 

he Offshore Disclosure Facility. 

Depending on the circumstances this contact may take the form of— 

- a letter and an initial form, followed, where appropriate, by the issue of a disclosure form to 
enable account holders with unpaid tax to bring their tax affairs up to date 

- a formal notice of enquiry 

- the issue of an SA return for the years where none has been submitted 

- in exceptional circumstances that meet the criteria within our published Criminal Investiga- 
tion Policy, the undertaking of a criminal investigation 


1 TELL ME MORE ABOUT THE INITIAL FORM (OCG1)? 

in some circumstances HMRC may choose to issue a form to ask you for more information 
efore we consider what further action is appropriate. 

f you receive a form this will be because HMRC holds information from one or more banks 
hat indicates that you hold or have held an offshore bank account or accounts. We will use this 
nformation to verify your replies to the form. If you receive a form, even if you don’t feel that 
iny tax is due, please complete and return it. 

\ Helpsheet will be included to guide you through completion of the initial form, OCG1(HS) 
Iffshore Compliance Group. 


What action will HMRC take on receipt of the initial form? 
What further action is taken will depend on the information you provide. 


f you have a reason for not disclosing your account(s) we will consider the explanation you give. 
We will either accept your explanation, or, in certain circumstances we may challenge the 
*xplanation. 
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What happens if | consider | have unpaid taxes to disclose? 

We want to encourage those with unpaid tax and duties to pay what they owe. If you consider 
you have any unpaid taxes we will send you the necessary forms for you to calculate the tax you 
owe. 

This will include a disclosure form (OCG2) accompanied by a OCG2(HS) Offshore Compliance 
Group — disclosure helpsheet and OCG2(WS) Offshore Compliance Group — disclosure 
worksheet designed to guide you through completion of the form. 

When you return this to us we will then calculate the interest and invite you to make an offer to 
include an amount for penalties. 

Although you did not participate in the Offshore Disclosure Facility you will now have this 
further opportunity to put things right. Co-operation at this stage will be taken into aecount in 
determining the level of penalty to be applied. However, this is unlikely to be less than 30% of 
the tax and duties due. 

We expect the vast majority of disclosures to be accepted. 

However, we may need to contact you or your tax adviser, if you have one, to clarify any points. 
You may have to provide appropriate evidence of your circumstances to satisfy us that your 
disclosure is complete. 

If we cannot accept your disclosure, it is likely that we will make enquiries in the normal way. 
For further information on the initial form call our dedicated telephone helpline 0845 366 7801 
(international +44 125 384 6155). 


2 WHAT IF | RECEIVE A FORMAL NOTICE OF ENQUIRY INTO A RETURN? 


You may receive a formal notice of enquiry. You can find more details about HMRC enquiries 
on the internet under Self Assessment, the legal framework and then enquiries into tax returns. 
HMRC will open an SA enquiry because we hold information from. one or more, banks that 
indicates that you hold or have held an offshore bank account or accounts and we wish to 
enquire into the completeness and accuracy of the information provided in tax returns you have 
made. 


If we find that your returns are incomplete and you chose ‘not to participate*in the Offshore 


Disclosure Facility we will take this into account in determining the level of penalty to: be 
applied which is unlikely to be less than 30% of the tax and duties due. 


3 WHAT IF | RECEIVE AN SA RETURN(S)? 

If you have a net tax liability you will usually need to declare this on a SA tax return. 

It may be that you have never been in receipt of an SA return or have not received one for some 
time. If you have not been issued with a notice requiring you to complete a return you still have 
a statutory responsibility to notify HMRC that you are chargeable to income tax. You can find 
out more about your obligation to notify chargeability on the internet under SA Requirement to 
notify chargeability. SAM 

The information HMRC has received from the banks may indicate that your circumstances 
require a return(s) to be issued. ) 

The issue of the return(s) will allow you to declare your income and, for HMRC to. take 
appropriate steps to regularise your tax position, including charging any interest and penalties 
due. In certain circumstances we will make enquiries into your returns in the normal way. 


- 


WHAT IF | RECEIVE NO CONTACT AND WISH TO MAKE’A A? ae 
FULL DISCLOSURE? . 


HMRC encourages customers to make voluntary, unprompted disclosures. If you wish to do 
this, you should contact your own tax office. 


Details of local offices can be found by visiting the Contact us pages [of the HMRC website]. 


POU 


: 
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arrot ks 


New penalties for errors in returns and documents ss |. 

DELS. Sb POS 2289/14 wea ak. x th 
INTRODUCTION y of bobulont ad iliw tosdaqloH & 
This brief explains how the new penalties will affect our customers and their advisers. 


HM Revenue & Customs (HMRC) inherited a confusing variety of penalty chargi | 
; 2, ng Variety Op PE POW st 
The new penalties are one of the first pieces of cross Cuttin? leeistatiOn eam (a ebuke the va 
system simpler and more consistent. It follows consultation with our customers and other 
interested parties during the Review of Powers, Deterrents and Safeguards., <<; 6 os) < 74 
The legislation aims to help those who try to comply, and come down hard on those who don't. 
The clear messages for customers are that: - noisaslqx 
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- if they take reasonable care when completing their returns they will not be penalised; 

~ if they do not take reasonable care, errors will be penalised and the penalties will be higher if 
the error is deliberate; 

— disclosing errors to us early will substantially reduce any penalty due. 


TAXES AFFECTED 


The new penalties are for errors on returns and documents initially for VAT, PAYE, National 
potent Capital Gains Tax, Income Tax, Corporation Tax and the Construction Industry 
Scheme. 

For these taxes, it applies to returns or other documents for tax periods starting on or after 
1 April 2008 that are due to be filed on or after 1 April 2009. The legislation is Schedule 24 of 
Finance Act 2007. 


WHEN CAN A PENALTY FOR INACCURACY BE CHARGED? 


Two conditions must be satisfied before we can charge a penalty. 
1. The document given to HMRC must contain an inaccuracy that leads to: 

— an understatement of the person’s liability to tax; 

— ~a false or inflated statement of a loss by the person; 

— a false or inflated claim to repayment of tax; 
2. The inaccuracy must be careless, deliberate or deliberate and concealed. 
A penalty can also be charged where, in the absence of a return, we issue an assessment which is 
too low and the person does not take reasonable steps to tell us of the under-assessment within 
30 days of the date of the assessment. 


HOW IS THE PENALTY CALCULATED? 


There is no penalty if a person takes reasonable care but submits an incorrect return. However, 

if the person later discovers the error but does not take reasonable steps to tell us about it, the 

inaccuracy will be treated as careless. 

The penalty percentages are applied to the additional tax due as a result of correcting the error 

(known as the potential lost revenue). There is a different measure of potential lost revenue 

where the error results in an overstated loss: 

~ the penalty is up to 30 per cent of the potential lost revenue if the error is careless; 

— the penalty is up to 70 per cent of the potential lost revenue if the error is deliberate; 

— the penalty is up to 100 per cent of the potential lost revenue if the error is deliberate and the 
person conceals it. 

The penalty chargeable where tax has been under-assessed because of the customer’s failure to 

send us a return is 30 per cent of the potential lost revenue. 


HOW CAN PENALTIES BE REDUCED? 


There can be.a substantial reduction in the level of penalty charged for unprompted disclosure 
of errors. A disclosure is unprompted if it is made at a time when the person making it has no 
reason to believe that HMRC has discovered, or is about to discover, the error. 

Further reductions can be given based on the quality of the disclosure. The more a person tells, 
helps or gives access to HMRC the more the penalty may be reduced. 

To calculate the reduction for disclosure we will consider three elements of disclosure. To what 
extent is the customer? 

— telling HMRC about their error; 

— helping HMRC work out what extra tax is due; __ 

— giving HMRC access to their records to check their figures. 

The reductions are made because we want to encourage people to come forward when they think 
there is a problem with their tax affairs, or they have not met a requirement. 


REASONABLE CARE 


Each person has a responsibility to take reasonable care. But what is necessary for each person 
to meet that responsibility has to be viewed in the light of their abilities and circumstances. 
For example, we would not expect the same level of knowledge or expertise from a self-employed 
and unrepresented individual as from a large multi-national company. We expect a higher degree 
of care to be taken over large and complex matters than simple straightforward ones. 

Every person is expected to make and keep sufficient records for them to provide a complete and 
accurate return. A person with simple, straightforward tax affairs needs to keep a simple system 
of records, which are followed and regularly updated. A person with larger and more complex 
tax affairs will need to put in place more sophisticated systems and maintain them equally 
carefully. Mi ) 
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We believe it is reasonable to expect a person who encounters a transaction or other event with 
which they are not familiar to take care to check the correct tax treatment or to seek suitable 
advice. We expect people to take their tax seriously. 


SOME PENALTIES MAY BE SUSPENDED 

Suspension is intended to support those who try to meet their obligations by helping them to 
avoid penalties for inaccuracies in the future. 

Only a penalty for failing to take reasonable care can be considered for suspension. Suspension 
conditions will be agreed and set and if they are met the penalty will be cancelled. If they are not 
met the penalty becomes payable. The period of suspension can be for up to two years. 

For example, if a careless inaccuracy is due to poor record-keeping one of the conditions of 
suspension could be that specified improvements are made to the way records are kept. This will 
help the customer avoid future errors. 

We will consider the taxpayer’s general compliance behaviour, the level of disclosure and the 
nature of the inaccuracy before deciding whether to suspend the penalty. 


OTHER TAXES 


The 2008 Finance Bill makes provision to extend the new penalties to cover incorrect returns for 
the other taxes and duties HMRC administer. We expect the new provisions -will apply for 
periods commencing on or after 1 April 2009 where the return is due to be filed on or after 
1 April 2010 — see Budget Notice 96. 


MORE INFORMATION 


Please check the Frequently Asked Questions (FAQs) and the technical guidance in the 
Compliance Handbook on [www.hmrre.goy.uk/about/new-penalties/index.htmIssued 1 April 
2008}. 


I April 2008. HMRC Brief 20/08 


Extension of non-statutory clearances service for HMRC _busi- 
ness customers 


WHO SHOULD READ THIS BUSINESS BRIEF? 


All businesses and those acting on behalf of business. 


BACKGROUND 


At Budget 2006, the Chancellor of the Exchequer announced a review, led by Sir David Varney, 
of the relationship between large business and HMRC. 


The review team consulted with over 140 large businesses and trade and representative bodies 
and identified four key outcomes that would benefit both large business and HMRC: 

— greater certainty; 

— an efficient risk based approach to dealing with tax matters; 

— speedy resolution of issues; 

~ clarity through effective consultation and dialogue. 

The ‘Review of Links with Large Business’ report published in November 2006 outlined 14 key 
proposals that would together deliver these outcomes. 

One of the proposals related to non-statutory clearances. A non-statutory clearance ‘is ‘written 
confirmation of our view of the application of tax law to a specific transaction or event. 


At Pre-Budget Report 2007, we announced an extension of the non-statutory clearances we 
provide to all our business customers from April 2008. 


CHANGES AFFECTING BUSINESS jOF 


From | April 2008 clearances will be provided across all business taxes regardless of the age of 
the legislation, where there is material uncertainty. For direct tax legislation older than the last 
four Finance Acts, there is a further requirement that the uncertainty relates to a commercially 
significant issue. iv tb basnaesic 


We will aim to respond to clearance applications within 28 calendar days, though in complex 
cases this may take longer. i wets deere V 

In addition, as part of the extended clearances service from 1 April 2008, we will publish new 
guidance on clearances for our business customers, bringing together and updating existing 


guidance so as to provide a consistent and clear framework for clearance applications across 
HMRC. The guidance for businesses is available on the HMRC website. ‘ Nilute1s3 


y 
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WHO DO | CONTACT? 


Large Business Service (LBS) customers should continue to send their clearance applications to 
their Client Relationship Manager (CRM). 

All other business customers, and those acting on behalf of a business, should send their 
applications to: 

HMRC Clearances Team 

Alexander House 

21 Victoria Avenue 

Southend-on-Sea 

Essex SS99 IBD. 

Comments on the guidance and the extended service can be sent to: 

Emma Bailey 

Tax Administration Policy; Central Policy 

100 Parliament Street 

London SWIA 2BQ. 


OTHER GUIDANCE ON INFORMATION AND ADVICE 


Code of Practice 10 (COP 10) and Notice 700/6 “VAT rulings” will remain in place for our 
customers who are not covered by the new clearances process to provide guidance on how to 
seek information and advice from HMRC. We will be reviewing these documents over the next 
year to provide more consistent guidance on the information and advice available to our 
customers. 


4 April 2008. HMRC Notice 
Employers and local arrangements with HMRC 


Over the years, some employers have reached local agreements with their local tax office and 
these have not complied with our national PAYE operating guidelines. These local agreements 
are now being ended as they will not meet the validation requirements that we are introducing 
from 6 April 2008 and may lead to the rejection of the information you send us. 


To avoid rejections, we are reviewing all local arrangements with a view to terminating them and 
you will want to urgently conduct a similar review to avoid having your data rejected. 


From 6 April 2009, if you have 50 or more employees you must file your employee starter and 
leaver information (P45s, P46s and similar pension information) online. 

As part of this change, from 6 April 2008 we are introducing validations to online submissions 
to help you improve the standard of the employee information you send us, which in turn will 
help us to process your information more quickly. 

These validations will also be introduced to paper submissions of starter and leaver information 
later on in the tax year 2008-09. The validations reflect those that were introduced to employers’ 
end of year Returns in 2005. 

Further changes to our internal processes “Bringing in PAYE improvements” that will take place 
in October 2008 will lead to greater accuracy in the processing of information and will help us to 
ensure the right amount of tax is paid first time by individuals. These automated processes are 
dependent upon employers operating PAYE (Pay As You Earn) in line with the national PAYE 
operating guidelines that we publish on the Internet, on your Employer CD-ROM and in our 
Employer Helpbooks. 

The most common examples of local arrangements are— 


— Using substitute forms P46. 

— Not following the P46 procedures where forms P45 not received. 

— Not using tax code BR (Basic Rate) as the form P46 default tax code. 

— Not providing starter information when relevant income thresholds are reached (the Lower 
Earnings Limit from 6 April 2008). 

— Sending data on CD-ROMs. Do not do this. We cannot process CD-ROMs and sending data 

~ on CD-ROMs does not meet the online filing requirements (if you have SO or more 
employees you must send employee starter and leaver information online from 6 April 2009). 

— If you are a pension provider, do not use a spouse’s National Insurance Number (NINO). In 
the early 1970s, pension providers were asked to use the spouse’s NINO when a widow or 
widower became the ongoing recipient of a pension. You must use the individual’s correct 
NINO so that we can match that person’s information with our records. 

— Pension providers using the NINO of a parent when a child is receiving a pension. 


If you are not sure what to do about local arrangements, then do contact your HMRC office to 
get the help that you need. 
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7 April 2008. HMRC Brief 21/08 


Eurobonds and deduction of tax 


This Revenue and Customs Brief is to clarify how Eurobonds qualify for the Eurobonc 
exemption from the obligation to deduct tax from yearly interest. All references :are to th 
Income Tax Act 2007 unless otherwise specified. 

There is an obligation on a company to deduct tax under ITA 2007 s 874 on yearly interest. Tht 
Eurobond exemption is in ITA 2007 s 882 and removes the obligation to deduct tax in respect o 
a payment of yearly interest on a quoted Eurobond. Quoted Eurobond is defined in ITA 200’ 
s 987 as an interest-bearing security that is issued by a company and is listed on a recognisec 
stock exchange. The meaning of listed on a recognised stock exchange is in ITA 2007 s 1005 anc 
requires that the securities are admitted to trading on that exchange and are included in th 
official list. 

Therefore, to qualify for the Eurobond exemption, the Eurobond must at the date of payment.o 
the interest be listed on a recognised stock exchange and be admitted to trading on tha 
exchange. Where a Eurobond is included in the official UK list or officially listed overseas on at 
exchange that has been designated by us as a recognised stock exchange, that Eurobond will bi 
regarded as meeting our definition of “listed” on a recognised stock exchange having met tha 
exchange’s rules for trading. 

Companies considering applying for a listing or currently undertaking the application proces 
should, before making the first payment of interest on the Eurobond, ensure that the Eurobon« 
is listed and admitted to trading. Applying for a listing is not sufficient to meet the Eurobon« 
exemption. A list of recognised stock exchanges is available on our website 

We expect the companies relying on the Eurobond exemption to ensure the requirements for th 
exemption are met before paying interest on the Eurobond. This guidance will be incorporate 
into the Company Taxation Manual. 


Commentary—Simon's Taxes Division D9.801. 


9 April 2008. HMRC Brief 22/08 
Obligation of local authorities to deduct tax from interest 


BACKGROUND 


This brief clarifies our position on the obligation of local authorities to deduct income tax at th 

basic rate, currently 20%, in two main circumstances: 

— Tax Deduction Scheme for Interest (“TDSI’’) under Chapter 2 Part 15 Income Tax Act 200’ 
(“ITA 2007”); or 

— payments of yearly interest under Chapter 3 Part 15 ITA 2007. 


INTEREST PAYMENTS WITHIN TDSI 


TDSI applies if a “deposit-taker” makes a payment of interest on an “investment” and, at th 
time the payment is made, that investment is a “relevant investment”. 


A “deposit-taker” includes a local authority, which includes a police authority. 

An “investment” includes a deposit with a deposit taker. A “deposit” means, “a sum of mone 
paid on terms which mean that it will be repaid (with or without interest) — (a) on demand, or (b 
at a time or 1n circumstances agreed by or on behalf of the person who pays it and the perso: 
who receives it.” (ITA 2007 s 855(2)). ry 

A “relevant investment” is defined under ITA 2007 s 856. Not all investments are “relevan 
investments”. In order for an investment to be a “relevant investment” there must be a deposit 


HMRC would not expect TDSI to apply in circumstances where there is no “deposit” fallin, 
under Chapter 2 Part 15 ITA 2007. | en 


EXAMPLES 00¢ ling, BeneeEal 


1. A police authority may confiscate money from arrested persons and hold onto that mone’ 
while the case goes to court. Persons who are not charged or not found guilty will get thei 
money back. Any interest payable on that money will not fall within TDSI. 7 

2. It is the duty of the local social services authority to provide’ after-care services for certail 
persons who are detained under section 117 of the Mental Health Act 1983. Prior to th 
House of Lords hearing in 2002 that held such after-care services must be provided free o 
charge, certain local authorities may have charged for such services. If local authoritie 
subsequently refund the sums and pay interest on such refunds, TDSI will not apply to th 
interest paid. ols ob atégdiw susti¢orians nod 

3. Where a local authority compulsorily acquires land, the owner: is’ entitled to’ statutor 
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compensation and statutory interest on such compensation from the date the acquiring 
authority became liable to pay the compensation. Again, there is no requirement under 
TDSI to deduct tax. 

4. Where a local authority loses in litigation and has cost orders made against it by a court, the 
costs are subsequently assessed and these are paid to the receiving party together with 
interest. TDSI does not apply to such interest payments. 


Please contact Simon Turner for further advice on TDSI. 


DEDUCTION FROM CERTAIN PAYMENTS OF YEARLY INTEREST 


If TDSI does not apply (as in the four examples above), local authorities will need to consider 
whether the interest payable is “yearly interest” falling under Chapter 3 Part 15 ITA 2007. If it is 
yearly interest, income tax should be deducted by the local authority at the basic rate in force for 
the tax year in which the payment is made. Section 874(1) of ITA 2007 applies, “if a payment of 
yearly interest arising in the United Kingdom is made: ...(b) by a local authority ...” However, 
section 874 does not apply to a payment of statutory interest under the Late Payment of 
Commercial Debts (Interest) Act 1998 (ITA 2007 s 888). 

“Yearly interest” has no statutory definition. It has been contrasted with “short interest”. The 
classic example of short interest is interest payable on a bank loan for less than one year. 
However, it is not simply the case that interest payable for a period of more than one year always 
constitutes yearly interest whilst interest payable for less than one year does not. 

The leading case on yearly interest is Cairns v MacDiarmid (56 TC 556, [1983] STC 178) where 
the intention of parties is seen as the most important factor. If there is an intention that the debt 
should subsist for more than one year or it is mutually accepted that interest may have to be paid 
from year to year, the interest will be yearly. (Refer to HMRC Savings and Investment Manual 
(“SAIM”) 9075 — see under Manuals of the Practitioner Zone at www.hmrc.gov.uk). 

However, where there is no loan, it is very difficult to determine the intention of the parties and 
whether interest payable is yearly interest at the outset, without the benefit of hindsight. 
Whether or not ITA 2007 s 874 applies depends on all the facts and circumstances under which 
the interest is paid. 

We do not provide rulings on the issue of yearly interest, because failure to deduct tax from an 
amount of interest (yearly or otherwise) does not prevent it being taxable. Our view, therefore, is 
that whether or not tax is deducted at source is primarily a matter between the payer and payee. 
Where the payer of the interest is uncertain whether or not it is yearly interest, they may in 
practice decide to “play safe” by deducting tax. (Refer to SAIM 9076 and SAIM 9180). 

Tf local authorities deduct tax from payments of yearly interest, they should contact their local 
tax office without delay to make arrangements to pay the tax withheld. Their local tax office will 
then raise an assessment under ITA 2007 s 963. (Refer to SAIM 9170). 

Please contact Adeline Chan, Lesley Hamilton or Tony Sadler for further advice on yearly 
interest. 


Commentary—Simon's Taxes D7.810, A4.424. 


9 April 2008. HMRC Notice 


Employers’ tax and NIC free payments to homeworkers—increase in 
guideline rate 


From 6 April 2008, HMRC has increased the tax and NIC free guideline rate employers can pay 
home working employees without keeping records from £2 to £3 per week. 

Employers can reimburse their employees who work regularly from home for the additional 
household expenses they incur without incurring an extra tax or NICs charge. The additional 
expenses that the employer may reimburse are those connected with the day to day running of 
the employee’s home. This might include additional costs of heating and lighting the work area, 
or additional insurance costs. 

Because it might be difficult for employers to calculate the exact additional costs, HMRC has 
published a guideline rate that can be paid without the employer having to justify the amount 
paid or the employee having to keep any records to demonstrate the additional expenditure. The 
guideline rate is not a maximum amount and greater amounts can be paid where there is 
evidence to justify them. 

Further guidance is available in the Employment Income Manual. 


Commentary—Simon's Taxes E4.774. 


11 April 2008, HMRC Guidance Note 


Guidance on the 10% starting rate for “savings income” 


Most people have income which is made up of a mixture of “earnings” (things like wages and 
pensions) and “savings income” (interest from bank and building society accounts). 


918 SHd 


11 April 2008 Press Releases etc 1211: 


Nearly everyone is entitled to a personal allowance, which allows you a certain amount o 
income that does not get taxed. If your total taxable income (earnings + savings) is more that 
your personal allowance, you will have to pay tax on the income that is above your allowance 
The amount of your personal allowance increases with age and you can find out what you 
allowance is — www.hmrc.gov.uk/rates/it.htm. 

See [below for] an example of how the personal allowance works. 

The rate of tax will depend on the type of income you receive (earnings or savings) and hov 
much of each type of income you receive. 

Most taxable income (up to the basic rate limit of £36,000) is taxed at the basic rate of 20%, bu 
there is a special 10% starting rate for “savings income” (that is bank and building societ 
interest) that you may be entitled to. The rate at which your saving income is taxable will depen 
on how much earnings you receive. If your earnings are less than your personal allowance plu 
£2,320, then some or all of your savings income will be taxable at 10%. 

If you have a mixture of earnings and savings income you have to work out if you are entitled t 
have any of the savings income taxed at 10% . Any savings income above £2,320 will be taxed a 
20%. The examples in this page show how the 10% rate kicks in. If you need help or are unsur 
if the 10% rate will apply to your savings income then contact your tax office. 

If your only taxable income is savings income, you are entitled to have the first £2,320 of incom 
above your personal allowance taxed at 10% . Any savings income above £2,320 will be taxed a 
20%. } 

Banks and building societies will automatically deduct tax at a rate of 20% from the interest yo 
earn. So if you are entitled to have any of your savings income taxed at 10% you will be able t 
claim some tax back from HMRC. 

See more information about claiming your tax back — www.hmrc.goy.uk/tdsi/claim-tax 
back. htm. 

The personal allowance is deducted from earnings first as this usually gives the greates 
reduction in a tax bill. 


EXAMPLE 1 

Emily has a total income of £10,000 and, because she is under 65, her personal allowance 1 
£5,435. Emily’s taxable income is £4,565. The calculation below shows how this is worked out. 
Total income — £10,000 

Less personal allowance — £5,435 

Taxable income — £4,565 


EXAMPLE 2 


Hector has no earnings at all, but he does have savings income of £10,000. Hector’s persone 
allowance is £5,435 because he is under 65. Hector’s taxable income is £4,565. The calculatio: 
below shows how this is worked out. 


Total income — £10,000 

Less personal allowance — £5,435 

Taxable income — £4,565 

The first £2,320 of taxable income is taxed at the special starting rate for savings of 10% and th 
rest is taxed at 20%. The calculation below shows how this is worked out: 

£2,320 x 10% = £232 

£2,245 x 20% = £449 

Total Tax = £681 

Hector’s bank will have taken tax off all of his interest at 20% so they will have taken off £2,00 


(£10,000 x 20% = £2,000). But Hector is only due to pay £681 tax. This means he can claim 
repayment of tax from HMRC of £1,319 (£2,000 — £681) Lett 


EXAMPLE 3 


how this is worked out. 

Total income — £10,000 

Less personal allowance — £5,435 
Taxable income — £4,565 

Lynn’s personal allowance is firstly used against her earnings of £4,000 so none of her earning 
are taxable. All of Lynn’s taxable income is savings income. 


The first £2,320 of taxable income is taxed at the special starting rate for savings of 10% and th 
rest is taxed at 20%. The calculation below shows how this is worked out. 


£2,320 x 10% = £232 
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£2,245 x 20% = £449 

Total Tax = £681 

Lynn’s bank will have taken tax off all of her interest at 20% so they will have taken off £1,200 
(£6,000 x 20% = £1,200). But Lynn is only due to pay £681 tax. This means she can claim a 
repayment of tax from HMRC of £519 (£1,200 — £681). 


EXAMPLE 4 

Deryn has earnings £20,000 and savings income of £5,000. Deryn’s personal allowance is £5,435 
because she is under 65. Deryn’s taxable income is £19,565. The calculation below shows how 
this is worked out. 

Total income — £25,000 

Less personal allowance — £5,435 

Taxable income — £19,565 

After taking the personal allowance off her earnings, the amount of earnings that is taxable is 
more than £2,320 (£20,000 — £5,435 = £14,565) so none of her savings income is taxed at 10% . 
All of her income is taxed at 20% , and she cannot claim any tax back from HMRC. 


EXAMPLE 5 

Fernando has earnings of £6,000 and savings income of £4,000. Fernando’s personal allowance 
is £5,435 because he is under 65. Fernando’s taxable income is £4,565. The calculation below 
shows how this is worked out. 

Total income — £10,000. 

Less personal allowance — £5,435 

Taxable income — £4,565 

Fernando's personal allowance is all used against his earnings of £6,000 so only £565 (£6,000 — 
£5,435) is taxable. The rest of the starting rate limit (£2,320 — £565 = £1,755) can be used against 
savings income. The calculation below shows how this is worked out. Fernando’s earnings must 
be taxed before his savings. 

Earnings £565 x 20% = £113 

Savings £1,755 x 10% = £175.50 

Savings £2,245 (£4,000 — 1,755) x 20% = £449 

Total tax = £73750 

Fernando’s bank will have taken tax off all of his interest at 20% so they will have taken off £800 
(£4,000 x 20% = £800). But Fernando is only due to pay £737°50 tax. This means he can claim a 
repayment of tax from HMRC of £62.50 (£800 — £737.50). 


Commentary—Simon's Taxes E1.101. 


15 May 2008. Treasury Press Release 


Income tax—Chancellor of the Exchequer’s statement 


On Thursday 15 May, the Chancellor of the Exchequer, Alistair Darling, announced changes to 
the personal tax system to help low-income customers affected by the abolition of the 10% 
starting rate of income tax. 

The Chancellor announced that the personal allowance for the 2008-09 tax year will be 
increased by £600 from £5,435 to £6,035, and the threshold at which someone starts to pay 
higher rate tax will be reduced by £600. 

The point at which customers start to pay higher rate income tax is sometimes called the “higher 
rate threshold”. It is the total of the personal allowance and the basic rate limit. To reduce the 
higher rate threshold as announced by the Chancellor, the basic rate limit will be reduced by 
£1,200 from £36,000 to £34,800. Higher rate taxpayers will see no difference in the amount of 
tax they pay. 

The full text of the Chancellor’s announcement is reproduced below. 


STATEMENT BY THE CHANCELLOR OF THE EXCHEQUER, RT HON 
ALISTAIR DARLING MP ON INCOME TAX 

1. With your permission Mr Speaker, I would like to make a statement on how I propose to deal, 
this year, with the consequences of the withdrawal of the 10 pence rate of income tax, 

2. In the Budget last year, my Right Honourable Friend introduced just two rates of tax with the 
basic rate cut from 22 pence to 20 pence — the lowest rate for 75 years. 

3. At the same time allowances for pensioners over the age of 65 were increased. And recognising 
that as the tax credit system became more developed and more generous, we were better able to 
target resources on low-income households, we increased the Working Tax Credit and the Child 
Tax Credit as well as Child Benefit. 
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4. As a result of those changes over 16 million households have gained. “And 600,000 more 
pensioners will pay no income tax at all. 

5. Because of the changes announced in 2007 and in this year’s Budget, half a million childrer 
will be lifted out of poverty—a record that no other government has ever matched)) 


6. Mr Speaker, in my letter to the Chairman of the Treasury Select Committee three weeks ago 
I said I would set our proposals, to help those who lost out as a result of the withdrawal of the 
10 pence starting rate of tax for the longer term, at the Pre-Budget Report later this year. 


7. As I said in my letter, my focus would be on changes to offset: the average loss of £120 pei 
household and that whatever conclusions we came to, the changes would be backdated to the 
start of this financial year. 


8. But I also said that I would not wait unnecessarily until November before setting out how we 
intend to proceed. 


9. Mr Speaker, I said that I would look at the administrative practicalities of other options tha 
some Right Honourable and Honourable Members have suggested, including a one-off rebate oi 
compensatory payment as well as changes to the tax credit system to allow the,average losses t 
be offset. 


10. Having looked at this further, I believe that a rebate scheme would be complex and expensiv 
to administer. It would also take time to set up and changes to the eligibility for tax credits coul 
not be introduced this year. 


11. However, Mr Speaker, I can bring forward a proposal for this year that will offset the averagi 
loss and which will provide financial support more fairly, quickly and efficiently than any one-of 
rebate scheme — providing we legislate for it now in this year’s Finance Bill. 


12. For that reason I am proposing to bring forward one measure from the Pre-Budget Repor 
now. 


13. Mr Speaker, I want to help families on low and middle incomes as soon as possible. 


14. But my proposal for this year will not only help those on low incomes who lost out, but als« 
does more to help all basic rate taxpaying families at a time when oil and food prices have bee! 
rising in every part of the world. 


15. So, at a cost of £2:°7billion, I will increase the individual personal tax allowance by £600 t 
£6035 for this financial year, benefiting all basic rate taxpayers under 65. 


16. This will mean that 22 million people on low and middle incomes will gain an additiona 
£120 this year. 

17. 42. million households will receive as much — or more than —.they originally lost. Th 
remaining 1:1 million households will see their loss at least halved. 


18. In other words, 80% of households are fully compensated with the remaining 20% 
compensated by at least half. And in addition 600,000 people on low, incomes will be taken ou 
of tax altogether. 


19. Mr Speaker, people aged between 60 and 64, whose average loss was £100 will also get th 
advantage of the increased personal allowance worth up to £120. OW 


2 the also receive the additional £50 Winter Fuel Payment for this year, which J announced i 
the Budget. + eae 


21. The increased personal allowance will apply to all income for this fax year and so will b 
backdated to 6 April. rieve xe} Istiozit 


22. As a result, from September basic rate taxpayers will see a one-off increase in their monthl 
income of £60 and then an increase of £10 per month for the rest of the financial year! © 


23. Mr Speaker, higher rate taxpayers were largely unaffected by the reforms announced las 
year. ; ext 


24. So it is fair to focus this additional support on basic rate taxpayers only, However, as th 
£600 increased personal allowance applies not just to basic rate taxpayers but also to thos 
paying tax at a higher rate, I am therefore reducing the threshold at which an individual starts t. 
pay tax at the higher rate by £600 [but see Note below]. eG ry 


25. The net effect of these changes is that the tax liability of everyone that currently eaten a 
40% will be unaffected by the increase in the personal allowance. For those brought into th 
higher rate, they will gain by up to £120 this year. ~% oe + 


ISOVIRAHO SAP ¥e TVs : 

26. I propose to legislate for these changes in this year’s Finance Bill so that payers will ge 

the benefit of this change from September, ‘ : i : a a RIAN B 
Hen j isAKsSqe TM NOleeMiIsd Woy HILy 

27. Mr Speaker, raising the personal allowance is simpler, than other solutions,» ahi I ABSY zi 


28. It retains the benefit of a simpler tax system and it also allows basic rate taxpayers to:see th 
benefits as soon as possible, and for the whole of this financial year..04 (& se) io omer ons 


29. Mr Speaker, my proposal will also provide additional support for individuals and families fo 
this year, including those on middle incomes who have currently benefited from other reform 
announced in 2007. We are providing this support at a time when they: are facing additione 
costs. owt bid es iow emgiberDuxsi 
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30. I have brought forward this measure from the Pre-Budget Report in order to ensure that 
people get the benefit as soon as possible. I shall set out proposals for next year and beyond at 
that time. 


31. Mr Speaker, as I made clear at the time of the Budget it is right and sensible to allow 
borrowing to rise and investment to be maintained as the economy slows. 


32. Debt is. lower than in the past and low by international standards. Our fiscal policy, like our 
monetary policy, is designed to support stability in these uncertain economic times generated by 
the turbulence in world financial markets and global commodity price inflation. 


33. I am able to finance this proposal through borrowing this year ensuring that we do not take 
money out of the economy at this time. 


34. I will, of course, set out my fiscal projections and decisions in the Pre-Budget Report as 
usual, consistent with the fiscal rules and in line with the requirements of the Code for Fiscal 
Stability. 


35. For future years our aim is to continue the same level of support for those on lower incomes 
and I shall bring forward proposals to do this at the Pre-Budget Report. 


36. Mr Speaker, the change that I am announcing today represents the fairest and most effective 
way to help all those affected as a result of the changes proposed last year. 


37. In addition, this family tax cut provides support this year for those on middle incomes at a 
time where they face increased bills, so supporting the economy. 


38. And I commend this statement to the House. 


Note—Following the Chancellor’s statement. it was not clear whether the higher-rate threshold would be reduced by £600, 
effectively affording a £120 tax saving to higher-rate taxpayers, or by £1,200. HMRC subsequently confirmed that the 
threshold would be reduced by £1,200, thus ensuring no benefit to higher-rate taxpayers. 


16 May 2008. HMRC Brief 26/08 
Paying tax deducted from interest that is paid by funding bond 


[t seems that there is some confusion about how a company that has paid interest by funding 
bond should account to HMRC for any tax deducted. Revised guidance on funding bonds will 
be issued at a later date but in the meantime the following page from the new guidance explains 
how to pay the tax deducted from interest that has been paid by funding bond. 


CFM17040—FUNDING BONDS: PAYING THE FUNDING BONDS TO HMRC 


Once a company has retained part of a funding bond issue for the tax deducted from the interest 
paid by the funding bond issue it then has to pay the tax deducted over to HMRC. 


The company should pay the tax deducted using its CT61 return for the quarter that the interest 
was paid. The CT61 should be completed using the value of the funding bond at the date of 
issue as the amount of interest paid by funding bond. This may not be the same as the face value 
of the funding bond. 

The company may decide to pay the tax deducted with a monetary payment in which case the 
CT61 can be sent to the Accounts Office as usual, but see below about the information to be 
included in a covering letter. However, if the company decides to pay the tax deducted to HMRC 
using the funding bonds it has retained, then it should ensure that the funding bonds used to pay 
the tax deducted are issued to HMRC’s nominee company RN Ltd (company registration 
number 279190). The registered office of RN Ltd is Room 1E/03, Ist Floor, 100 Parliament 
Street, London SWIA 2BQ. 

Whether or not the tax deducted from the funding bond is paid using a monetary payment or by 
submitting the funding bonds retained the CT61 should be sent to the Accounts Office with a 
covering letter providing the following: 


—~ the amount of interest paid ee funding bond (which should be the value at issue) and 
included on the CT61; 

— if different the face value of the funding bond at issue—this will enable HMRC to consider 

» the valuation, of the funding bonds; 

~ an explanation of the method and the factors taken into account when valine the funding 

bond at issue; 

- the amount of tax deducted ron the interest paid by funding bond; 

- acopy of the terms and conditions of the funding bonds; 

- if the tax deducted is being paid by funding bonds the relevant funding bonds issued to 

RN Ltd. 

The Accounts Office will ensure that the funding bonds (if provided) and the covering letter are 

sent to the appropriate ene within HMRC to co-ordinate any necessary valuation of the 

funding bond issue. 
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18 June 2008. HMRC Brief 29/08 


Learn how your clients can avoid penalties 


We have published a learning package (http://www. hmrc.gov.uk/about/new-penalties/NPA/ 
HTML/NPA_menu.html) to help agents and taxpayers understand the new penalty regime. 


This package, published on our website www.hmrc.gov.uk, is also being rolled out to 28,000 of 
our staff. 

The module takes less than half an hour to complete and provides an overview of the new 
system. 

It will help advisers understand the potential impact on their clients. During this financial year 
they have the opportunity to help their clients identify and correct potential errors and 
weaknesses in their systems before the new penalty regime starts from | April 2009. 


THE NEW PENALTIES 


The key points are: 


the new penalties are one of the first pieces of cross-cutting legislation designed to make the 
tax system simpler and more consistent; 

— if taxpayers take reasonable care to get their tax right, we will not penalise them, even if they 
make a mistake; 

— if they do not take reasonable care, errors will be penalised and the penalties will be higher if 
the error is deliberate; 

- Fats us about errors, especially if this is unprompted, can substantially reduce any penalty 

ue. 


Most people take care to fill in their tax returns and documents correctly. We want to encourags 
that and help them get it right. It uses penalties to stop people who do not take care from 
gaining an unfair advantage. 


TAXES AFFECTED 


The new penalties are for errors on returns and documents initially for Income Tax, VAT, PAYE 
and NICs paid by employers, Capital Gains Tax, Corporation Tax and the Constructior 
Industry Scheme. 


For these taxes, it applies to returns or other documents for tax periods starting on or afte 
| April 2008 that are due to be filed on or after 1 April 2009. The relevant legislation is 
Schedule 24 of Finance Act 2007. 


This year’s Budget proposed to extend the new penalties to almost all the taxés we collect — sec 
Budget Notice 96 — http://www.hmre.gov.uk/budget2008/bn96. pdfMore information. 


In addition to the learning module, our internet page for new penalties, has frequently askec 
questions, a leaflet, and technical guidance, which are updated. There is an email address fo: 
queries. 


HMRC Brief 19/08 also explains in more detail how the penalties work. 
Commentary—Simon’s Taxes A6.604. 


27 June 2008. HMRC Brief 31/08 At 8 
Set off where right to claim overdeclared tax is transferred — 


BACKGROUND 


A new clause has been introduced into the Finance Bill currently before Parliament [see now FA 
2008 s 133]. The purpose of the new clause is to close off a potential avoidance opportunity tha 
has arisen as a result of a recent judgment of the Court of Appeal. {5.4 


In Revenue & Customs Comrs v Midlands Co-operative Society [2008] All ER (D) ‘121 (Apr), the 
Court held that a right to make a claim for overpaid or overdeclared VAT can be transferred 
assigned or sold. Prior to this judgment, HM Revenue & Customs (HMRC) had taken the viev 
that only the person who had overpaid or overdeclared the VAT was entitled to make-a claim t¢ 


recover it. Where a person makes such a claim HMRC are required to set-off against.it an 
outstanding liabilities of the claimant. r 2c ad aiyiepaes 


The avoidance opportunity arises because there is no provision under current law for RC tc 
set-off the liabilities of the person who originally overstated the VAT liability (“the origina 
creditor”) if the claim for the VAT overpaid or overdeclared is made by somebody else (“th 
current creditor”), as a result of the transfer of the right to make a claim. As a consequence, bs 
transferring the right to make a claim, taxpayers can avoid the set-off procedures. bs 
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SET-OFF AND UNJUST ENRICHMENT 


The new clause operates by putting the current creditor in the shoes of the original creditor for 
the purposes of setting off liabilities. It provides that, where the original creditor transfers the 
right to claim overpaid or overdeclared tax to the current creditor, the latter will not receive any 
more from HMRC than if the original creditor had made the claim. 


Whilst the Midlands judgment concerned VAT, it has wider implications; the current procedure 
for claiming overpaid VAT is replicated for all of the indirect taxes administered by HMRC. The 
potential for avoidance therefore exists for all indirect taxes. We also consider that the avoidance 
opportunity may also exist in relation to claims for error or mistake relief for direct taxes. 

The avoidance opportunity that arises as a result of this judgment is not restricted to set-off. 
HMRC has the power to refuse any indirect tax claim where it can show that meeting the claim 
would unjustly enrich the claimant, because the economic burden of the overcharged tax has 
been passed on to customers. 

However, this defence against payment of a claim does not apply where the claimant was not the 
person who originally overpaid or overdeclared the tax being claimed. It is therefore possible for 
the original creditor to sidestep the unjust enrichment provisions by transferring the right to 
make a claim to another. 


The new clause addresses this by again putting the current creditor in the shoes of the original 
creditor for the purposes of the unjust enrichment provisions. HMRC will be able to refuse to 
pay a current creditor’s claim where they can establish that payment of the claim to the original 
creditor would have unjustly enriched that original creditor. 


PRACTICAL EFFECTS OF THE NEW CLAUSE 


The new clause does not make the current creditor liable for the debts of the original creditor. It 
simply ensures that the current creditor cannot receive a sum greater than the amount the 
original creditor would have received had they made the claim. 

The new clause provides that the amount due from HMRC on a claim on a transferred right will 
be determined by first setting off the amount of the outstanding liabilities of the original 
ereditor and then any liabilities of the current creditor. The set-off of the original creditor’s 
amounts due to HMRC will discharge the obligations of the original creditor to HMRC and 
vice versa. Set-off will be of amounts still outstanding at the time when the claim is met. 

A current creditor will be able to appeal to a Tribunal or to the Special Commissioners against a 
decision of HMRC to refuse to pay a claim in whole or in part. Any such appeal would be 
against the refusal to pay the claim or the decision to reduce it. 

The provisions of the new clause will apply to all of the taxes (including excise) administered by 
HMRC. It will apply to all transfers of rights to make a claim for overpaid tax taking place on 
or after 25 June 2008. 


4 July 2008. HMRC website announcement 


Extra-Statutory Concession A11 (split year treatment) and Part 7 
ITEPA 2003 


Recent discussions have suggested that there is some uncertainty over the current HMRC views 
on ESC AI1 and its application to ITEPA 2003 Pt 7. 

This ESC is likely to be replaced by legislation at some point, partly because a review of 
extra-statutory concessions is in progress, but also because the Government announced during 
debates on the Finance Bill its willingness to consider the possibility of a statutory residence test. 
However, to cover the period while the ESC remains in place, a clarification is set out below, 
which is intended to give certainty during the period before a new legislative basis is introduced. 


HMRC VIEWS ON ESC A11 AND ITS APPLICATION TO PART 7 ITEPA 


The split year treatment applied by the concession to other (non-ERS) earnings means that for 
example, an employee who comes to the UK for a secondment beginning on | June would be 
regarded as not UK-resident and therefore not taxable in the UK on his or her general earnings 
from the same employment for the period from 6 April to 31 May of that tax year. 

There is some uncertainty over whether HMRC has historically regarded the concession as 
applying to Part 7. This issue has recently become more significant, since the remittance basis 
legislation introduced by FB 2008 has potentially widened the scope of the ESC. 


YEAR OF ARRIVAL 

While the view of HMRC has always been that the ESC does not apply to income falling within 
Part 7 in the year of arrival, it appears that some employers, taxpayers and their advisers may 
not have been aware of this. So for open years, and until a statutory basis is introduced, HMRC 
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will accept that ESC All applies to such income in the year of arrival. See, however, th 
comments on section 62 and Chapter 3C charges in the paragraph headed “Other Charges 
below. 

Earlier years which are settled will not be reopened, whether ESC A11 has been applied to ER: 
gains or not. 

HMRC reserves the right to depart from this position in cases of avoidance. 


YEAR OF DEPARTURE 


It has been set out in guidance that ESC A11 does not apply in the year of departure where 
charge under chapter 3C applies. It may have been less clear that the ESC ‘was not availabl 
where charges arise under other parts of the legislation Part 7. LFW" 

Therefore, as for the year of arrival, for open years and until a statutory basis is introducec 
HMRC will accept that ESC A11 applies in the year of departure except in the case of a charg 
under Chapter 3C in the year of departure where the position will continue to be that ESC Al 
is not available. i 

Earlier years which are settled will not be reopened, whether ESC A11 has been applied to ER 
gains or not. : 

HMRC reserves the right to depart from this position in cases of avoidance. 


OTHER CHARGES 


It should also be noted that, where a right to acquire securities has been obtained prior t 
6 April 2008 in the non-resident part of the year of arrival in the UK and that right is nc 
“money’s worth” (ie not a legal option in the context of Abbot v Philbin) there will be a charge t 
tax when securities are acquired pursuant to that right. Both pre and post 2008 the charge to ta 
on acquisition will arise by virtue of section 62 ITEPA 2003. Alternatively, if the right doe 
constitute money’s worth on grant, a charge to tax may arise under Chapter 3C Part 7 ITEP. 
2003 to the extent that the original right is in respect of UK duties, See HMRC’s guidance in th 
Employment Related Securities Manual at ERSM70410. 


Further guidance on all these issues will be published in the Employment Related: Securiti 
Manual as soon as possible. 


Commentary—Simon’s Taxes E6.122. 


4 July 2008. HMRC note 
Mixer cap and changes in Corporation Tax rate 


In her speech announcing the third reading of the Finance Bill, the Financial Secretary said: 


“Owing to an unintended oversight, the rules for giving double taxation relief on foreig 
income did not get altered to reflect the reduction in the Corporation Tax rate. If that wei 
uncorrected, some companies could face double taxation on a small part of a number « 
dividends received during this financial year. This technical matter obviously needs to t 
rectified, and HM Revenue & Customs (HMRC) will discuss the solution’ with busine: 
representatives to find the best possible fix. We will then address the problem in next yeat 
Finance Bill, with provisions backdated to 1 April 2008 to ensure that no income face 
double taxation. In the meantime, HMRC will use its statutory discretion: to ‘give tt 
necessary double taxation relief.” . 


This note gives some further detail about the problem that the Financial Secretary described an 
the process for coming to a solution. OD YI 

HMRC will work with the Confederation of British Industry (CBI) and others to identify th 
most appropriate solution, consistent with the elimination of double taxation of -dividen 
income and will publish draft clauses for comment. ovis sbnsini 

In the coming year very little Corporation Tax liability will actually arise from dividends paid 1 
the year, but companies will need to make quarterly instalment payments-and, possibly. fin: 
Corporation Tax payments before any change to the law can take effect in next year’s Financ 
Act. For this period HMRC will not deny foreign tax credit because of this’ mismatch.” 


Further details are given in question and answer format below. If you have any questions, plea: 
contact Andrew Page. Ene, eee ee rere 


t SSITVOMTRS Orie 


DOUBLE TAXATION RELIEF (DTR) ON DIVIDENDS — QUESTIONS | 
AND ANSWERS : Stare oi aan EP} eSY4A 

‘ : DSSUDGTOM Torts! aro: 
How is dividend income taxed when a company’s accounting period __ 
straddles a change in the Corporation Tax rate? AVIRA A qO.Ad 
Dividend income is taxed in the same way as all other income. It is apportioned between the tw 
financial years in proportion to the number of days falling in each year, in accordance wit 
section 8 ICTA 1988. Section 834(4) clarifies that the apportionment must be on a time basis. 
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The effect is to tax all income of an accounting period at the average rate applicable for the 
ale period, including any dividend income. See HMRC guidance at CTM01405 for further 
etal. 

“or example, if a company has an accounting period to 31 December 2008, income of the period 
S apportioned between the 2008 and 2009 financial years in the proportion to the number of 
lays of the, period falling in each financial year. This produces a combined average rate 
ipplicable to, all income of approximately 28.5 per cent. 


dow is the rate used in the ‘mixer cap’ in section 799(1)(b) defined? 


fhe mixer cap applies by reference to the statutory Corporation Tax rate on the day that the 
lividend is paid (see section 799(1A)). This cap limits the amount of tax that may be taken into 
iccount as underlying tax in relation to the dividend for the purpose of relieving double 
axation. 


Nhat is the effect of this mismatch? 


f a dividend is taxed at a rate that is higher than the mixer cap rate, the foreign tax credit will be 
apped at an amount lower than the Corporation Tax arising on the dividend, so a proportion of 
he dividend will be taxable without relief. 


van the difference be covered by Eligible Unrelieved Foreign Tax (EUFT)? 


Not if the underlying rate of foreign tax on the dividend exceeds 28 per cent before the 
pplication of the mixer cap. The excess foreign tax up to amaximum of 45 per cent will give rise 
o EUFT and a dividend that has given rise to EUFT cannot also claim EUFT. 


Vhat will the solution be? 


) 

the Financial Secretary has given assurance that double taxation relief will not be restricted by 
eason of this unintended mismatch. HMRC will discuss exactly how the problem should be 
olved with business representatives, but in the meantime HMRC will work on the assumption 
hat the mixer cap applies by reference to the rate of tax actually applying to the dividend, not 
he statutory rate and will give relief accordingly. 


Zan companies rely on this assurance? 


‘es. This announcement represents a binding commitment by HMRC to exercise its managerial 
liscretion to give double taxation relief in line with the Minister’s statement. 


) July 2008. HMRC Brief 32/08 


Sapital gains tax and income tax: former shareholders in Northern 
30ck Plc and members of employee share schemes 


. This Revenue and Customs Brief sets out our understanding of the consequences of the 
ransfer of Northern Rock plc into temporary public ownership in relation to the capital gains 
ax position of former shareholders in Northern Rock plc, and the income tax and capital gains 
ax position of those who held shares and share options under employee share schemes. 


3ACKGROUND 

. Sections 3 and 4 of The Banking (Special Provisions) Act 2008 (“the Act”) give powers for the 
treasury to order the transfer of securities issued by an authorised UK deposit-taker and 
owers for extinguishing rights to subscribe for, or otherwise acquire, securities of the deposit- 
aker in question. The Act received Royal Assent on 21 February 2008. 

. The powers in sections 3 and 4 of the Act were exercised in the Northern Rock ple Transfer 
Irder 2008 [SI 2008/432]. The Transfer Order was made on 21 February 2008 and came into 
orce on 22 February. 

|. Under Article 2 of the Transfer Order shares in Northern Rock ple were transferred to the 
reasury. The shares in question are the ordinary shares, foundation shares and preference 
hares issued by the company. 

. Under Article 4 of the Transfer Order rights (or other entitlement) to receive shares in the 
ompany (whether by subscription, conversion or otherwise) were extinguished. The rights 
vhich are extinguished include rights granted by reason of, or in. connection with, a person’s 
ffice or employment with Northern Rock ple or any of its group undertakings. 

. In accordance with section 5 of the Act the Treasury has also made an order for a scheme for 
ompensation for the transfer of shares and extinguishing of rights to receive shares. The 
Northern Rock ple Compensation Scheme Order 2008 [SI 2008/718] was made on 12 March 
008 and came into force on 13 March. The Treasury is inviting applications for the position of 
ndependent valuer to assess any compensation that may be payable as a result of the transfer of 
hares in Northern Rock ple to the Treasury. The valuer will start work later in the year. It is not 
ossible to say at this stage when the valuer will complete his or her work. 
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CAPITAL GAINS TAX (CGT) 


7. We consider that the entire loss to the shareholder of his or her shares under the Transfet 
Order is an occasion of disposal under section 24(1) of the Taxation of Chargeable Gain: 
Act 1992 (TCGA). The time of the disposal will be 22 February 2008, the-date the Transfei 
Order came into force, which falls in the tax year 2007-08. 


8. As no consideration was received for the shares, the disposal on 22 February will normally 
give rise to a loss in respect of any allowable costs of acquisition, but shareholders who art 
entitled to receive a payment under the Compensation Scheme Order should refer to para. 
graph 10 below. Where the disposal includes “free” shares received by the same holder wher 
Northern Rock demutualised in 1997, those shares will not have any cost for capital gain: 
purposes. Further information on the tax treatment of free shares is contained in Inlanc 
Revenue Tax Bulletin 34. 


9. Losses arising under section 24(1) TCGA 1992 can be set against chargeable gains in the usua 
way. The latest date for claiming losses arising in 2007-08 is 31 January 2014. 


10. Any payment under the Compensation Scheme Order will be chargeable to CGT unde 
section 22(1)(a) TCGA as a capital sum derived from the recipient’s former shareholding. Th« 
charge to CGT will arise in the tax year in which the compensation is received. Where a forme 
shareholder has not claimed a capital loss under section 24(1) TCGA 1992, see paragraphs 7 t 
9 above, any allowable costs incurred in acquiring the shares may be deducted from thi 
compensation in arriving at the gain arising under section 22(1)(a) TCGA 1992. 


EMPLOYEE SHARE SCHEMES 


11. For shares and share options held by employees under employee share schemes, there may bi 
income tax consequences. 


TAX ADVANTAGED SCHEMES 


Save As You Earn 


12. Employees with a savings contract under the Save As You Earn (SAYE) scheme, also knows 
as “Sharesave”, may choose to continue paying monthly contributions into their savings schemé¢ 
When the three year or five year contract expires, they can receive their savings with a tax-fre 
bonus. They will no longer have an opportunity to exercise an option and buy shares at the enc 
of the contract. 


13. As a separate matter, if any compensation is received from the Government for extinguishin, 
of rights to receive shares (see paragraph 6 above), the compensation is likely to be the receipt o 
a benefit in connection with the SAYE options, so the amount of the benefit will count a 
employment income under section 477 Income Tax (Earnings and Pensions) Act 2003 (ITEPA 
in the tax year in which the compensation is received, 


Share Incentive Plan 


14. Any shares held in a Share Incentive Plan (SIP) were transferred into public ownership o1 
22 February under the Transfer Order. A loss will arise for capital gains tax purposes, a 
explained in paragraph 7 above. 

15. Any compensation received from the Government will be chargeable to capital gains tax fo 
the tax year in which it is received, as explained in paragraph 10 above. 


Company Share Option Plan 


16. It will no longer be possible to exercise any options acquired under a Company Share Optio. 
Plan (CSOP) and receive shares in Northern Rock. If any compensation is received from th 
Government for extinguishing of rights to receive shares (see paragraph 6 above), this compen 
sation is likely to be the receipt of a benefit in connection with the CSOP options, so the amoun 


of the benefit will count as employment income under section 477 ITEPA 2003 in the tax year i 
which the compensation is received. . ost tod” 


NON TAX ADVANTAGED SCHEMES # Sanh 
Restricted shares within Chapter 2 ITEPA Jivnt, borlajyg nix 


17, As no consideration was received when shares were: taken id bas Sol 01 
22 February 2008, there is no “chargeable event” under section 427(3) ITEPA 3003 and therefor 
no charge to income tax in 2007-08 al: 


As no consideration was received for the shares, for capital gains purposes the disposal 0 
22 February will normally give rise to a loss in respect of any allowable costs of acquisition, bu 


shareholders who are entitled to receive a payment under the Compensation Scheme Orde 
should refer to paragraph 10 below. est oaidiezot 
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Compensation received in connection with employment-related securities 


18. Any compensation received from the Government in connection with employment-related 
ecurities is likely to be the receipt of a benefit in connection with those employment-related 
securities. The amount of the benefit, to be determined on the facts of each case, will count as 
oh dees income under section 447 ITEPA 2003 in the tax year in which the compensation is 
eceived. 


DIperation of PAYE 


[9. Since Northern Rock shares were not tradeable immediately before they were disposed of in 
“ebruary 2008, we consider they are not Readily Convertible Assets (RCA) under sec- 
ion 702(1)(a) ITEPA. Furthermore, they would have been “corporation tax deductible” under 
schedule 23 Finance Act 2003, and are therefore not treated as RCA by Section 702(5A) ITEPA 
1003. Therefore, PAYE will not be operable and the employment income should be returned by 
he employee via the Self Assessment process. 


8 July 2008. HMRC Brief 33/08 


-orporation tax: late payments of interest between connected com- 
yanies 


This Revenue & Customs Brief explains our approach to the application of paragraph 2 of 
schedule 9 Finance Act (FA) 1996 in cases involving late-paid interest between connected 
ompanies. 


“A 1996 SCH 9 PARA 2 


‘or corporation tax purposes, the taxation of profits and losses on loan relationships is 
soverned by the rules in FA 1996 Part 4 Chapter 2 . Credits and debits under loan relationships 
ire normally taxed or relieved in accordance with amounts arising in accounts. However, the 
10rmal rules are modified in the case of loan relationships between connected parties. One such 
onnected party rule is in FA 1996 Sch 9 para 2, which allows a debtor company a loan 
elationship debit on a paid basis rather than in accordance with its accounts, where interest 
yayable to a connected party accrues but is not paid within 12 months following the end of the 
iccounting period, and corresponding credits are not brought in under the loan relationships 
ules. 


-aragraph 2 (sometimes referred to as the “interest long stop” or the “late interest rules”) applies 
n a number of situations. One of these is where interest is paid by a company to a connected 
ompany that is not resident in the UK (paragraph 2(1A)). 


Jur interpretation of the rule has been challenged in a number of such cases on the basis that 
ecent decisions of the European Court of Justice (ECJ) suggest that the rule contravenes one or 
nore EC Treaty freedoms. While the correct legal position is not entirely clear, we have decided 
0 put the point beyond doubt by amending the law and have issued a consultation document on 
yptions for changing the rule. 


SONSULTATION DOCUMENT 


Phis consultation document can be found at, “changes to corporation tax rules on late payments 
yf interest between connected companies”. 


-roposals for amending the rule will take account of responses to the consultation. 


CORPORATION TAX RETURNS IN WHICH THE APPLICATION OF 
2>ARAGRAPH 2(1A) IS IN QUESTION 


Ne will not seek to apply FA 1996 Sch 9 para 2(1A) as it currently stands to computations 
orming part of corporation tax returns submitted on or after the date of this Revenue & 
Sustoms Brief, or to any other accounting periods ending before the law is amended, in cases 
vhere the creditor company is not resident in the UK. Nor will we pursue the application of 
yaragraph 2(1A) as it currently stands in such cases where enquiries mto returns are currently 
ypen on this point. 

The application of paragraph 2 in cases that do not involve late-paid interest between connected 
ompanies, that is, cases within paragraph 2(1B) to (1D), is not in question. Our interpretation 
yf the law remains that set out in our Corporate Finance Manual at CFM5600. 


218 SHd 


31 July 2008 Press Releases etc 12124 


WHO TO CONTACT 

Queries on this Revenue & Customs Brief should be addressed to: 
Tony Sadler or Geoff Heaton 

HM Revenue & Customs 

CT&VAT Products and Processes 

Room 3c03 

100 Parliament Street 


London 
SWIA 2BQ 


Commentary—Simon's Taxes D1.7. 


31 July 2008. HMRC Brief 37/08 
Money Laundering Regulations 2007 


We would like to let Trust or Company Service Providers (TCSP) and Accountancy Servic 
Providers (ASP) know that the updated MLR 9 Registration Notice is now available. We woul 
also like to tell businesses of the deadlines they must apply to register with us. 


UPDATED GUIDANCE 


Our MLR 9 Registration Notice has been updated to reflect feedback from businesses in thei 
discussions with HM Treasury about the interpretation of the regulations. 


The guidance will help businesses decide if they need to register with us as a TCSP or ASP, anc 
explain when and how to apply. 


We recommend that businesses refer to the guide [published on the HMRC website] for furthe 
help. 


NEW REGISTRATION DATES 


We would also like to tell businesses when they must apply to register with us. dh 


Trust or Company Service Providers 
— If you were in business as a TCSP before 15 December, you must apply to register with u 
before the 30 September 2008. 


~ If you are setting up in business as a new TCSP you will need to apply to apply to registe 
before carrying on that business. 


Accountancy Service Providers 
— If you are in business as an ASP you must be registered with HMRC before the 1 Januar 
2009. In order for us to be able to process your application on time you will need to complet 


and send your application form with the appropriate registration fees to us by, th 
30 September 2008. 


— If you are setting up in business as a new ASP you must be registered with HMRC before th 
1 January 2009. 


WE WOULD ALSO LIKE TO HIGHLIGHT 


Customs Representatives 


~ Customs practitioners, freight forwarders, customs representatives. and. similar businesse 
will fall within the scope of the regulations when they carry out’ em service 
including tax advice. (see MLR 9 sections 7.1.17 and 7:1:18) 2 


FURTHER HELP aavanees 
We recommend you: 

— Check our latest news for more information about this annOu ae 
— Read the MLR 9 Registration Notice and check our flowcharts) »~ °° J OITAS OS: 


~— Check our website for further information — there are TCSP and’ ASP speci pages, vl 
our page dedicated to MLR 2007. 5g z 


qe 0} #992 Jo 
J IsTORIOS 10 ineq Tui 
5 September 2008. HMRC Brief 41/08 io yasent Ae tome esto cu 


: Lit otibarcs pritesa ses 
HMRC Centralisation of authorised investment fundstangiesey 
trust companies a Fe 
tages 16 nowpesiban ot 


Earlier this year, we announced that we intended to: centralise out processing and comp! 
work relating to Authorised Investment. Funds (AIFs) and Investment Trust Companies! 
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in one location. The chosen location is our Sheffield office, which already houses the Offshore 
Funds Centre and deals with Offshore Funds and Unauthorised Unit Trusts, and this will now 
include the Collective Investment Schemes Centre: Both the Investment Management Associa- 
tion and the Association of Investment Companies were informed of this decision. 

We plan to bring together the computer records and the files for all AIFs and ITCs in Sheffield 
over the next few weeks. We will shortly contact customers and their managers or agents to 
notify them of the prospective date of transfer of the records for each case. Until then, 
customers should continue to correspond with their existing Tax Office. Customers’ Unique 
Taxpayer References (UTRs) will remain unchanged following the transfer and should continue 
to be used in all communications with us. 

The address of the Sheffield office, to which all correspondence should be sent once notification 
of transfer of records is received, is: 

“HMRC Collective Investment Schemes Centre 

6th Floor, Concept House 

5 Young Street 

Sheffield 

S1 4LB. 

We will announce details of contact names and telephone numbers in due course. In the 
meantime, should you have any questions about the centralisation programme, you can contact 
the team manager, Paul Wyer, on Tel 0114 2969 341. 


Commentary—Simon's Taxes D8.1. 


11 September 2008. HMRC Brief 43/08 


The MLR 8 Guide has been amended and approved by the HM 
Treasury Minister 


The MLR 8 Guide to the prevention of money laundering and terrorist activity has been 
amended and is now available. 

The guidance has been approved by Kitty Ussher, the Economic Secretary to the Treasury for 
the purposes of the Proceeds of Crime Act 2002, the Terrorism Act 2000, the Money laundering 
Regulations 2007, and the Transfer of Funds (Information on the Payer) Regulations 2007 
which require courts to consider whether such guidance has been followed when deciding 
whether offences under these laws have been committed. 

Please see Money Laundering Regulations latest news [on HMRC website] for further informa- 
tion. 


Commentary—Simon's Taxes A7.115. 


16 September 2008.. HMRC Guidance 
Guidance on the practical effect of the Demibourne case 


BACKGROUND 


The Special Commissioner’s decision in the case of Demibourne Lid v HMRC highlighted a 
number of tax issues for employers and their employees which can arise as a consequence of an 
employer’s failure to operate Pay As You Earn (PAYE). 


These issues relate to a situation where Income Tax has been paid in relation to what is PAYE 

income, but by the wrong legal person (ie the employee rather than the employer). 

The Demibourne case confirmed that 

= Where an employment relationship exists, the employer is responsible for deducting tax from 
payments made to the employee in accordance with the PAYE Regulations. 

— Prior to the amendment to the PAYE Regulations, HMRC did not have the discretion to 
choose whether to collect tax from the employer or the employee unless there has been a 
Direction to transfer PAYE to the employee under either Regulation 72 or Regulation 81 of 
the PAYE regulations. 

— An employee is always entitled under Regulation 185 of the PAYE Regulations, to treat as 
deducted any tax that the employer was liable to deduct whether or not that tax was actually 
deducted, However Regulation 185(5) provides a restriction on the amount of credit so that 
the credit cannot generate a repayment out of tax actually deducted. 

The decision meant that HMRC had to seek recovery of PAYE from the employer even if tax 

had already been paid by (or on behalf of) the employee under Self Assessment (SA). 

To find a solution HMRC engaged with the main bodies of the tax and accountancy profession 

and businesses. As an interim step’ a mandate was devised which employees could sign 

authorising any repayments of SA tax to be set off against the employer’s PAYE liability. 
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THE INCOME TAX (PAY AS YOU EARN) (AMENDMENT) REGULATIONS 2008 

SI 2008 NO.782 

These Regulations amend the Income Tax (Pay As You Earn) Regulations 2003 from 6 Apri 

2008. They extend the limited circumstances where HMRC may make a direction to transfer ar 

outstanding PAYE liability from an employer to an employee in circumstances where 

— The employee received a payment from which the employer should have deducted o1 
accounted for tax under PAYE and failed to do so and 

— tax on that payment has been included in the employee’s SA, or 

— no SA has been made but tax has been paid as SA payments on account, or 

— tax has been deducted as a sub-contactor deduction. 

From the date of this guidance there will no longer be any informal concessions for CIS set-offs 

The process outlined in this guidance must be followed in all cases. 

The three new Regulations inserted in the PAYE Regulations 2003 are as follows: 

— 72E — this sets out the conditions when a direction can be made 

— 72F — is the power to make a direction 

— 72G— this deals with employee appeals 

For the purposes of these regulations a payment is a relevant payment as defined at regulation - 

of the PAYE Regulations. Broadly this means any payment on which PAYE should have beet 

operated including notional payments. 


CONSIDERING A DIRECTION 


In order to make a direction and transfer liability to the employee the conditions of regula 
tion 72E must apply. 


These conditions are 


— Anemployee must have received a payment (including a notional payment) on which PAY! 
should have been operated; 
— It must appear to HMRC that an amount intended to represent tax on the payment— 


— has been self-assessed, or 
— has not been self-assessed, but has been paid 


— asa self-assessment payment on account under section 59A TMA or 

— as a sub-contractor deduction under section 559A of ICTA (treatment of sum 
deducted under s.559 (sub-contractors) or 

— section 62 of the Finance Act 2004 (treatment of sums deducted (sub-contractors)) 


— one of the conditions A, B and C below must be met and 
— a trigger event must not have occurred before 6th April 2008 but a trigger event must hay 
occurred on or after 6th April 2008. 


Condition A — it appears that the amount which the employer was liable to deduct under PAY] 
from the relevant payment (or in the case of a notional payment, from other relevant payments 
exceeds the amount actually deducted. 


Condition B — it appears that the amount for which the employer was required to account unde 
regulation 62(5) (notional payments) in respect of the relevant payment exceeds the amoun 
actually accounted for. 


Condition C — tax on the relevant payment was included in a determination under Regulation 8 
(determination of unpaid tax and appeal against determination) and the full amount of th 
determination is not paid within 30 days from the date on which the determination became fina 
and conclusive. 


Although regulation 72F allows HMRC a degree of discretion in deciding whether a directio: 
should be made (in that it states “Where this regulation applies, HMRC may direct that th 
employer is not liable to pay an amount of tax to them”) discretion not to make a directio: 
should only be exercised in very exceptional circumstances where there is strong evidence t 
suggest that the employer has deliberately failed to operated PAYE, with no collusion on th 


part of the employee, in the expectation that the employer would benefit from the new legislatio: 
if discovered. 


WHAT ARE TRIGGER EVENTS ) 


The following are trigger events for the purposes of considering a direction under regulation 72) 
~ The issue of a Regulation 80 determination of tax which includes tax on the relevan 


payment in question. 


- rae ys, of the employee’s SA return that includes tax treated as deducted on the relevan 
s ’ OMO8D Tip ; 

~The receipt of an amended return from the employee, including an adjustment for a PAY] 

credit in relation to the relevant income in question. M330 ¥DBSTIE bs 


~ The receipt of an error or mistake claim under $33 TMA, which includes an adjustment fo 
a PAYE credit in relation to the relevant income in question. »  aedocieug hha 


~— The receipt of a letter of offer agreeing to an amount in settlement of the employer's liabilit 
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to pay an amount of tax, including tax on the relevant payment in question. For the 
purposes of Regulation 72E a letter of offer is regarded as being received even if it is 
rescinded by the employer at some later date. 


The following events are not trigger events for the purposes of considering a direction under 
regulation 72F 


The issue of a Regulation 80 determination if it does not include tax on the relevant 
payment in question. 

— The receipt of the employee’s SA return if it does not include the relevant income in 
question. 

— The receipt of an amended SA return if the amendment does not relate to the relevant 
income in question. 

~ The receipt of an error or mistake claim under S33 TMA if the claim does not relate to the 
relevant income in question. 


IN WHAT CIRCUMSTANCES WOULD HMRC CONSIDER A DIRECTION 


The following are examples of situations where condition A, B or C has been met and where a 
trigger event has occurred for the purposes of Regulation 72E and a direction (or directions) 
under Regulation 72F would be appropriate. 
Example 1 A compliance check has been undertaken as a result of which HMRC issue 
Regulation 80 determinations to ABC Ltd on 8 April 2008 for the years 2004-05 to 2006-07. 
ABC Ltd has appealed against the Regulation 80. The determinations are for PAYE due on 
payments the company made to a worker, Mr D during those years. The company had 
wrongly been treating Mr D as a self employed consultant and as a result of the compliance 
check he has been re-categorised as an employee. 
, In this case an employment relationship has existed for the years in question and the employee 
has been in receipt of employment income. 
The employer should therefore have operated PAYE on the relevant payments to Mr D 
(condition A). The issue of the Regulation 80 determination is a trigger event and as it 
occurred after 6 April 2008 (and no separate trigger event occurred before that date) provided 
Mr D has submitted SA returns which include tax on the relevant payments, a direction is 
appropriate. 
Note — Condition C is that the Regulation 80 remains unpaid 30 days after it became final, a 
direction cannot be made if, 
— the 30 days since it became final have not elapsed or 
— it has been paid. 
Note: Regulation 9 makes a consequential amendment to Regulation 80 of the PAYE 
regulations, so that amounts that are the subject of a direction under the new Regulation 72F 
are not included if we then make a determination of tax owed by the employer. 


Example 2 A compliance check has been undertaken as a result of which on 16 June 2008 
DEF Ltd agrees in writing that they are liable for the full amount of PAYE tax and agrees to 
offer an amount in settlement of the liability. 


The PAYE tax which the company agrees it is liable to is due to the exercise of a share option 
to one of its employees, Miss B. The company wrongly treated the exercise of the share option 
as non-PAYE income, as the option was granted under an unapproved scheme and the shares 
acquired were within the meaning of “readily convertible assets”, and had therefore failed to 
account for tax on the notional payment under PAYE. ; 
In this case the employee has received a notional payment which is a relevant payment for the 
purposes of the PAYE Regulations. 
The employer should therefore have accounted for PAYE on the notional payment. in 
accordance with regulation 62 of the PAYE Regulations (condition B). A trigger event 
occurred on 16 June 2008 (when DEF Ltd made a written offer to an agreed amount in 
settlement of the liability). No other trigger event occurred before 6 April 008 so a direction 
can be considered. 

The following are examples of situations where a trigger event has occurred but a direction under 

regulation 72F would not be appropriate. 
Example 3 A compliance check has been undertaken as a result of which HMRC issue a 
Regulation 80 determination to XYZ Ltd on 6 May 2008. The determination is for PAYE due 
on payments the company made to a worker Mr A. 
The company had wrongly been treating Mr A as a self employed sub-contractor and as a 
result of the compliance check he has been re-categorised as an employee. The, compliance 
check has been ongoing and anticipating the PAYE liability XYZ Ltd has obtained a mandate 
(including a Section 33 error or mistake claim) from Mr A which was received by us on 
29 March 2008. 
In this case an employment relationship exists and the employee has received employment 
income. The employer should therefore have operated PAYE on the payments to Mr A 
(condition A). ( 


919 SHd 


16 September 2008 Press Releases etc 12123 


Although the issue of the Regulation 80 determination occurred on 8 April 2008: and is ; 
trigger event, the receipt by HMRC of the Section 33 claim is a separate trigger event whicl 
occurred on 29 March 2008. A direction cannot therefore be made as a trigger event occurrec 
before 6 April 2008. ; 

The mandate will have to be processed. It will not affect the employers’ liability for PAYE bu 
any repayment mandated to the employer should be set off against the agreed liability. 


Example 4 A compliance check has been undertaken as a result of which HMRC issu 
Regulation 80 determinations for the years 2005-06 and 2006-07 to CBA Ltd on 15 Marcl 
2008. The determinations are for PAYE due on payments the company made to a worket 
Mr Z during the years in question as follows — 2005-06 £10,000, 2006-07 £12,000. 


The company had wrongly been treating Mr Z as a self employed consultant and as a result o 
the compliance check he has been re-categorised as an employee with effect from 6 April 2005 
In this case an employment relationship exists and the employee has been'in ‘receipt o 
employment income. The employer should therefore have operated PAYE on the payments t 
Mr Z (condition A). 

On 21 April 2008 Mr Z submits an error or mistake claim in relation to his 2005/06 and a1 
amendment to his 2006-07 SA return to claim a regulation 185 PAYE credit for the tax whic! 
should have been deducted from the payments made by CBA Ltd in those years. For bot! 
years Mr Z is effectively seeking a repayment of tax previously paid under SA. 

The receipt of Mr Z’s SA amendment for 2006-07 and the error or mistake claim for 2005—0: 
are both trigger events for the purposes of Regulation 72E as they occurred on or'after 6 Apri 
2008. However for both years the issue of the Regulation 80 Determinations were also trigge 
events, and as these occurred before 6 April 2008 a direction under Regulation 72F ‘cannot b 
made for those years. 


ACTION TO BE TAKEN BY HMRC WHERE A REGULATION 72F DIRECTION 

MAY BE APPROPRIATE 

Once it has been established that a PAYE failure has occurred, HMRC will consider whether 

Regulation 72F direction is required. The employer is not obliged to: formally apply for | 

direction. | 

HMRC will calculate the gross amounts of the additional liability as in Example 1-(Step1) belov 

HMRC will decide whether the conditions for making a direction apply. They will determin 

whether an amount intended to represent tax on the relevant payment ‘punieetcabe 

— has been included in the employees SA as Income tax or A 

— has not yet been included in the employee’s SA but has been paid as a SA payment o: 
account of Income tax or 

— as a sub-contactor deduction 

Unless the tax is self-assessed by an individual under Section 9, the tax cannot be directed — thi 

will exclude Corporation Tax as that can never be included in an individual’s self-assessment. 

HMRC may need to exercise best judgement in making a direction as the PAYE due figures wi! 

not necessarily equate to the amount of tax self assessed or paid by the employee under SA. 

Although the examples all show tax at BR the majority of status case computations allow fo 

Emergency, single person allowances, where it is evidently justified. olqmys eit 1 


HMRC will then calculate how much tax to include in the direction. (Step.2). aS 


Example 1 ” ee 

Step 1 1; 19 Bey 

Compliance check reclassification calculation Re loft A ae de 
2007/08 HS Sol SP ie Bans: 
Income (VjA 61 66)005 Siormslsice 
Taxable £16,166.002102 SC o> 
Tax Due o esiqmaxs 918 Qniwollot od 
£16166 @ 22% = £ 3,556/52: 9d ton Bloew AStaiisiugs 

Step 2 ec: SO cf re 

; OPS UTNE a vé-o ating 

Check what has been declared and assessed on the individual’s‘SA Return’) oom eo % 
Income iad vignotw t £161 6.00 
Less Allowances Al A290) Spi METOK 2 he siurecn 
Taxabl : . S08 DILB BETORTO iS BO AISHD 
Ae Amant zit ovis 6 oni £111, shy Dssiori) | 


2008 dorweM eo 
0, 
ae " wa cuntor snor&21900 oy abay GHpeRte 
m ; oii ths 975.82 edT somos 
Total Tax £:2,190.82:,A0neti BABS) 
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The direction will relieve the employer of £2,190.82 
~ Leaving a balance for the employer to pay of £1,365.70 


Example 2 


Step 1 

Compliance check reclassification calculation 
2007/08 
Income from XYZ 


Taxable 
Tax due 


£16,166:00 
£16,166.00 


£16,166.00 @ 22% £ 3,556.52 


Step 2 


Check what has been declared and assessed on the individual’s SA return 


Income from XYZ 
Expenses claimed 


Materials £ 2000 
Motor Exp £ 2500 
Other business exp | £ 1000 


Total claimed £ 5500 
Taxable Profit £10051 
Less Allowances 


’ Taxable amount £ 5016 
Tax due 
£2150 @ 10% tol 
£2866 @ 22% £ 630.52 
Total tax £n849.52, 


The direction will relieve the employer of £ 845.52 
Leaving a balance for the employer to pay of £2711.00 


Also, in a case where an individual’s status has been re-categorised from self employment to 
employment and the SA includes self employment relating to more than one contract (one or 
more of which are true self employed contracts) it may not be readily apparent what 
proportion of the tax self assessed (or paid on account) represents tax on the re-categorised 


income. 


Provided that there is sufficient income self-assessed to cover the income from the employer 
concerned, HMRC will accept that the tax self-assessed or paid on account represents the tax 
on the re-categorised income. In cases where there are several sources of income and expenses 
claimed you can apply a reasonable apportionment and take the apportioned amount into 


consideration when arriving at the amount of tax to be directed. 
Example 3 


Step 1 

Compliance check reclassification calculation 
2007/08 
Income from ABC 


Taxable 
Tax due on £12000 @ 22% £ 2640 


Step 2 


£15551 


5035 


£12000 
£12000 


Check what has been declared and assessed on the individual’s SA return 


' Income 
Expenses claimed 
Materials £ 1000 
_ Taxable profit . 
_Less allowances £5035 
Taxable amount 
Tax due 
£2150 @ 10% £215.00 
»  £13815@ 22% reas nud Be lasts 
Total tax 


£22000 


£21000 


£15965 


£3039,30 
£3254.30 
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It is reasonable to believe that the amount of income declared on the SA return includes the 
income from the particular employer. However, as a figure of expenses has been included with 
no breakdown, it is necessary to apply a reasonable apportionment to the global figure as 
follows 


Expenses £1000 x 12000/22000 = £545 


Tax due on income from ABC £2640.00 
Less tax relief on apportioned expenses from ABC (£545 @ 22%) £119.90 
Tax payable in self-assessment £2520.10 
The direction will relieve the employer of £2520.10 


TRIGGER LETTER OF OFFER (72E — TRIGGER EVENTS 5(D)) 


Employers need to accept that the PAYE tax is due, and it is enough if the employer says in ¢ 
document that he is willing to settle the liability for the document to be a trigger letter or offer 
or we cannot transfer their PAYE liability to the employee.Once HMRC have agreed the gros: 
PAYE tax liability with the employer they will consider whether there may be scope to make ¢ 
direction to relieve some or all of the liability. If HMRC consider there is scope to make < 
direction they will point out to the employer that even if a direction is made, the employee has < 
right of appeal against the direction but that the employer has no such right. 


Due to confidentiality HMRC will not disclose to the employer any details of the individuals 
self-assessment. 

Note: A letter of offer in the context of this legislation should not be confused with a letter of offe 
used to settle the case by way of a contract settlement. We have therefore called this letter of offe: 
your “trigger” letter of offer. 


If HMRC have to follow the formal route and issue a Regulation 80 determination, (providec 
this trigger event happened on or after 6 April 2008), consideration will only be given to ¢ 
direction once the employer has agreed that PAYE is due and the liabilities have been agreed 
(Condition C) (Where a Regulation 80 determination has been issued and is under appeal, the 
employer can decide to follow the contract settlement route at any time). 


EFFECT OF A DIRECTION ON AN INDIVIDUAL EMPLOYEE 


The employee will not have to pay additional tax as a consequence of a direction. A 
Regulation 72F direction would not be appropriate if the effect of this will be to increase th 
amount of tax payable by an individual in accordance with a self-assessment. This is becaus 
one of the principle conditions for making a direction is that the tax in question has alread) 
been assessed as being payable under SA by the employee. 

The main effect of the direction as far as the employee is concerned will be to restrict th 
employee’s ability to claim a PAYE credit by an amount equal to the amount of tax specified 11 
the direction. The changes to the PAYE Regulations from 6 April 2008 include a change t« 
Regulation 185 to ensure that tax which is subject to a direction under Regulation 72F cannot bi 
included in an adjustment for tax treated as deducted in a self assessment. 


MAKING A DIRECTION 


Once the liability has been agreed and the SA position checked, HMRC will be in a position t 

make any directions. A direction must be made in writing in the form of a notice to both th 

employer and the employee stating: 

— The date the notice was issued; so. 

— The amount (or amounts) within regulation 72E(1)(b) to which it relates; and 

— In the notice to the employee, which of the conditions A, B and C in Regulation 72E hav: 
been met. There will a notice to issue to the employees to fit each of the conditions. (Note - 


as any of the conditions can be met you only need to send one notice to the employee even i 
more than one condition has been met.) fm 


APPEALS =<— 


Eee do not have the right to appeal despite the fact that they are served notice of the 721 

An employee has the right of appeal against a direction on the grounds ciate’ vali, 

— they did not receive a relevant payment z 7 5 Webs y 

— the tax specified in the direction is incorrect because an amount of tax in respect of th 
relevant payment or payments in question has not been assessed in a SA, or paid on accoun 


towards a SA, or deducted as a sub-contractor deduction HEIGITLS S16 X45 4 
— a trigger event occurred before 6 April 2008 sub x61 
~— No trigger event has occurred on or after 6 April 2008 01S) OALS2 


Any appeal by the employee against a notice of direction must be made to HMRC in writin, 
within 30 days of the date of issue of the notice and must specify the grounds of appeal. © 
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NATIONAL INSURANCE CONTRIBUTIONS 


There are no corresponding amendments required to the National Insurance contributions 
Regulations as HMRC already have the legal authority to set off wrongly paid Class 2 and 4 
contributions against Class 1 (employee) contributions properly payable. Below is the process for 
dealing with Class 4/ Class 2 NICS. 


Class 4 NICs 


Where Class 4 Contributions have been paid in error then in accordance with Regulation 101 of 
The Social Security (Contributions) Regulations 2001 those payments can be treated as made on 
account of other contributions properly payable by the same person. Where Class 4 contribu- 
“ions were paid in error by an individual re-categorised as an employee they may be set against 
any primary Class | contributions payable by a secondary contributor for that employee. 

she Renent of Class 4 Contributions does not impact on the state benefit entitlements of the 
individual. 


Class 2 NICs 


[n accordance with Regulation 51 of The Social Security (Contributions) Regulations 2001 
where Class 2 contributions are paid which are of the wrong class, or at the wrong rate, or of the 
wrong amount, HMRC may treat them as paid on account of contributions properly payable. 
Where Class 2 contributions were paid in error by an individual re-categorised as an employee 
ec be set against any primary class 1 NICs payable by a secondary contributor for that 
>mployee. 

[he payment of Class 2 Contributions does impact on the state benefit entitlements of the 
ndividual. 


DIRECTIONS UNDER REG 72(5) 


A Regulation 72F direction should be considered to avoid the situation where HMRC are 
seeking recovery from the employer when the employee has received a relevant payment and it 
yppears that an amount intended to represent tax on the payment has been self-assessed or has 
10t been self-assessed but payments on account have been made. A direction under Regula- 
ion 72(5) or Regulation 81(4) applies in different circumstances. A Regulation 72F direction 
nust be considered before a Regulation 72(5) or 81(4) direction. 


MANDATES 


What to do if mandates are already held by us 


As the new legislation came into force on 6 April 2008 it is important for HMRC to consider 
vhen each individual mandate was received. 


Mandates received on or after 6 April 2008 


in this context a mandate is the employee’s authority to set any repayment due to them against 

he employer’s PAYE/NICs liability and forms an integral part of a S33 claim /SA amendment. 

A repayment situation will normally arise if the employee has previously paid tax in relation to 

he income in question under SA and subsequently claims entitlement to a PAYE credit under 

Regulation 185 of the Income Tax (PAYE) Regulations 2003 in relation to an amount of tax 

which should have been deducted from the income in question by the employer. In claiming such 

in entitlement the employee will be able to: 

- Amend their SA return for the year in question at any time up to the end of the period of 12 
months from the filing date specified in Section 9ZA TMA and have those amendments 
reflected in the self assessment or 

- Make a claim to error or mistake relief under Section 33 Taxes Management Act (TMA) 
1970 

[hese are both trigger events so if a condition is met and HMRC receive a mandate in 

-onnection with a Section 33 claim, and there is no other trigger event which has occurred before 

» April 2008, HMRC will respond with a direction which restricts the employee’s entitlement to 

1 PAYE credit. 

[his will prevent repayment of the tax paid under SA on the relevant payments, unless the 

‘mployee has specifically requested that the mandate be processed and any SA refund reallo- 

vated to the employers’ liability. 

Due to confidentiality HMRC cannot provide an employer with any information in connection with 

in employee’s personal affairs without the specific authorisation from the employee. This extends to 

1aming individuals who have or have not provided mandates in the employer’s favour. 


Viandates received prior to 6 April 2008 
n these cases a Regulation. 72F direction cannot be made to transfer the PAYE to the employee 
n these cases. 
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However if such a mandate has been received for only part of the workforce, this does not mean 
that a direction notice should not be issued for the other employees, for whom HMRC do not 
hold a mandate and where a direction is appropriate. NAET 5} 


CASES WHERE THE EMPLOYER IS NOT RESPONSIBLE FOR 3 
OPERATING PAYE 
An employer without a UK “tax presence” is not responsible for the operation of PAYE. 


Section 689 ITEPA, provides measures which enable HMRC to require someone who is not the 
employer of an employee, but for whom the employee works, to account for PAYE on tha’ 
employee’s earnings. 

This requirement applies automatically if the PAYE regulations do not apply to both the actua 
employer and, if different, the person who pays the employee (unless the payer operates PAYE 
regardless). 

Although an individual must always include employment income on the relevant pages of his SA 
return he has no entitlement under Regulation 185 unless his employer or the entity for which he 
works was required to operate PAYE. ; e 


EARNINGS PAID TO SOMEONE OTHER THAN THE EMPLOYEE 


Where earnings were paid to someone other than the employee, for example a limited company 
then unless Extra Statutory Concession A37 applies, the tax and NICs must be recovered from 
the employer in full. 


A direction cannot be made against a limited company. One can only be made if an individua 
has self-assessed the relevant income under Section 9 of TMA (personal return). 


VALUE ADDED TAX 


Where an individual has been registered for VAT and is subsequently re-categorised as at 
employee then, unless the individual is otherwise in business, the registration becomes an invalic 
registration. 


Note: If the worker provides an invoice for £1000 plus VAT and HMRC discover. that there wa: 
a contract of employment so that PAYE should apply PAYE will be charged on the £1000 not o1 
LLP] 5, ; 


If the registration is invalid the registration should be cancelled following the procedure in V1 - 
28 Part | section 39 “Invalid Registration”. The removal should be effected under the-provision: 
of the VAT Act 1994, Schedule 1, paragraph 13(3). 


When a registration is considered invalid, this means that the trader was not a taxable person, s« 
VAT is not payable on stocks and assets. Neither is there any entitlement to input tax. The VA] 
account can be cleared by, either: : 


— A refund to the trader, subject to the defence of unjust enrichment where appropriate; or 
— Recovery of an amount from the trader 


Whichever is applicable. 
Corrective action should be taken as follows: 


In periods where the trader has made a net payment to us, a refund of the amount paid may 
be made under section 80 VAT Act 1994, subject to capping and unjust enrichmen 
consideration. hg sg 
- In periods where the trader has received a repayment, an assessment should be made t 
recover the repayment under section 73(3) VAT Act 1994, subject to capping... eh . 
Further guidance can be found on VAT refunds in V1 — 33. Ap Sig 


Amounts claimed by the employer Sibel qin) Seethits 

If the trader has been declaring VAT and his employer has been incorrectly recovering the’ VA1 
as input tax (albeit in good faith), HMRC may be entitled to assess the employer, for the ove 
claimed input tax under Section 73(2). However, recovery can be waived in.certain, circumstance 
including where they are similar to those envisaged by extra statutory concession 3.9; please refe 
to V1-13: Input Tax. . aes liv: SME 


AME 8000 line. 

Vi . etibew WAM: 

isits to traders cone ere ins. cir” 
MVBqST 1SVSIG V-210 | 


There is no need to visit the trader to calculate the amount of tax to be adjusted or for contro 
purposes, unless it is considered essential. lideil ‘areyolgend Stt of bots: 


cian MEV vtileBeabRany ot out 

SETTLEMENT PROCESS iintte inqnargelsoyolgme yay 

a i yo sved otlw elaubivibai gains 
Penalties 

A PAYE direction will not reduce the figure on which penaltiés are calculated. The employe 

may remain liable to penalties on the full amount of tax which should have been deducted; o 

accounted for, in accordance with the PAYE Regulations. ‘ol gepseibedd n 
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Interest 


A PAYE direction will reduce the figure on which interest is charged. Interest will only be 
charged on any balance of tax remaining payable by the employer after a direction has been 
made, the employer will not be liable for interest on any amounts which have been covered by a 
direction. 


26 September 2008. HMRC Brief 47/08 
Interest treated as a distribution—deduction of tax at source 


This Brief sets out our policy on deduction of tax at source from interest that is treated as a 
distribution under TA 1988 s 209(2). It will be relevant to companies that issue securities, and 
their professional advisers. 

TA 1988 s 209(2) sets out particular circumstances in which all or part of the interest paid by the 
issuer of a security is treated as a distribution for Corporation Tax purposes. The company 
cannot claim a tax deduction for interest that comes within the statutory provisions concerned. 
In the hands of a UK recipient, it is taxed as if it were a company dividend — not as interest. 
A company paying yearly interest may be required by ITA 2007 s 874 to deduct income tax at 
source from the payment. Deduction of tax at source is not, however, required in respect of any 
interest that is treated as a distribution. 

Some commentators have suggested that when TA 1988 s 349 — the previous statutory provision 
dealing with deduction of tax at source — was rewritten as ITA 2007 s 874, there was a change in 
the law. Section 349(2) previously referred to yearly interest “which falls with ITTOIA 2005, 
Pt 4, Ch 2... or which is chargeable to corporation tax under Case III of Schedule D ...”. 
Concern has been expressed that the absence of any corresponding words in s 874 means that the 
requirement to deduct tax at source has now been extended to all yearly interest — even where it 
is treated as a distribution and therefore does not fall within the taxing provisions that deal with 
interest. 

This is not our view. The question of whether the words in TA 1988 s 349(2) were necessary was 
discussed as part of consultation on drafts of what is now s 874. The conclusion reached, in 
conjunction with consultees, was that they were not. 

The purpose of s 874, like its predecessor legislation, is to require income tax to be withheld 
from payments that have the character of interest — in other words, which fall to be treated under 
the UK tax rules as interest. Once TA 1988 s 209(2) treats a payment as a distribution, it no 
longer has that required character—it is not “yearly interest” to which s 874 applies. No 
withholding is therefore required. 

Thus, in our view, the law operates as it has always done, and there is no requirement to deduct 
tax at source under ITA 2007 s 874 from interest that is treated as a distribution. 


Contact 

If you have any questions about this Revenue & Customs Brief, please contact— 

Sue Davies, CT&VAT Financial Products Team, 3rd floor, 100 Parliament Street, London, 
SWIA 2BQ, Telephone 020 7147 2565S. 


Commentary—Simon’'s Taxes A4.424, A4.425, D5.102. 


8 October 2008. HMRC Brief 51/08 
Life insurance policies held on bare trusts for minors 


1. This brief is being issued to let life insurers, trustees, advisers and policyholders know about a 
change to the treatment of chargeable event gains arising on life insurance policies held on bare 
trusts for minors. 


BACKGROUND 


2. Under generally accepted practice, where a chargeable event gain arose on a life policy held in 
a bare trust for a minor, the gains were assessed to income tax on the settlor of the trust. 

3. In the context of wider changes, guidance in HM Revenue & Customs (HMRC) Trusts, 
Settlements and Estates Manual TSEM1031 was clarified. This guidance confirmed that where a 
trust is a bare trust, the income belongs to the beneficiary even if the beneficiary is a minor. In 
this case, the persons liable to income tax on general income arising to the trust are the 
beneficiaries who are minors. 

4. We subsequently took legal advice to clarify the implications for gains arising from life 
insurance policies. That advice suggests that in these circumstances, the generally understood 
and long-standing HMRC view (that settlors were the persons liable for income tax on such 
gains) was incorrect. Op. 
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REVISED APPROACH 


5. Our revised view is that regardless of the need for trustees to perform active duties on behalf 
of beneficiaries who are minors, those minors with an absolute entitlement to the trust income 
and capital have unimpaired beneficial ownership of life insurance policies held under a bare 
trust. In line with the general treatment of trust income for such beneficiaries, they are the 
persons liable to income tax on gains arising on the insurance policies held in trust on thei 
behalf. 

6. This view will apply from 2007-08 onwards. 

7. Where either or both of the child’s parents are the settlors of the bare trust, they will in spite 
of this change of view potentially be liable to income tax on gains from a life insurance policy 
under the “settlements” legislation which counters the income tax advantages of transferrins 
property and/or income to minor children. Income for this purpose includes amounts deemed tc 
be income for tax purposes such as chargeable event gains. 


IMPLICATIONS FOR SELF ASSESSMENT 


8. This change means that where the minor beneficiary has an absolute interest in the trus 
income and capital, the beneficiary rather than the settlor may be subject to tax, so those 
affected may need to complete or amend 2007-08 Self Assessment tax returns. 


FURTHER HELP 


9. Guidance can be found in the Insurance Policyholder Taxation Manual (IPTM325S0) and ir 
the Trusts, Settlements and Estates Manual (TSEM1031 and 6321). Guidance on the settlement: 
legislation as it applies to the income of minor children is at TSEM4300. 


CONTACT INFORMATION 


Email Jon Prothero or Daniel Berry. 


17 November 2008. HMRC Brief 55/08 


Change of SME (Small and Medium Enterprise) status for companies 
making claims under the Research & Development (R&D) anc 
Vaccine Research Relief (VRR) schemes 


This Brief announces a change of our interpretation which will apply where a company’s SME 
status alters, due to its being taken over by, or merging or becoming associated or linked with 
any other enterprise on or after | December 2008. The change will affect companies making ta: 
relief claims under the Research & Development and Vaccine Research Relief schemes. 


BACKGROUND 


It has been the practice to accept that if a company is an SME at any time in an accountin; 
period then, for the purposes of the R&D and VRR schemes, it will be treated as an SME for th 
whole of that accounting period. For example, if an SME is taken over by a large company o 
merges with another SME to form a large company, it retains its SME status until theiend of th 


relevant accounting period. Our interpretation to apply where a change of status of an SMI 
occurs on or after | December 2008 


Where a company loses its SME status on or after 1 December 2008 as a result of being taker 
over by a large enterprise (which can be a single large company, or a collection of smaller entitie 
which when taken together are regarded as large) it will be regarded as a large company for R&L 
and VRR purposes for the whole accounting period in which the change occurred.) > 


This is a separate situation from a where an SME “organically” becomes large by growing s 
that it exceeds the staff or financial thresholds. In such a case, there is a transition period whicl 
allows SME status to be retained until the limits have been exceeded for two consecutiv 
accounting periods. No such transition period applies where the loss of SME status is due t 
merger, takeover or linking, d saciiastatirtnc 
Where a large company decreases in size or demerges from a larger group of entities, it will no 
attain SME status until it has met the SME staff number and financial. thresholds for tw 
consecutive accounting periods. ) MES Se 
Our change of interpretation will be reflected in our i idance: the Corporat 
: published guidance: the. Corporat 
Intangibles and Research and Development manual at CIRD 92000... ércgankibar 


Commentary—Simon’s Taxes D1.406. : JOT @Bw Cenk 


12135 Press Releases etc 17 December 2008 


17 December 2008. HMRC Brief 59/08 


Capital Gains degrouping charge—response to enquiries following 
decision in Johnston Publishing (North) Ltd v HM Revenue & 
Customs (HMRC) 


This Brief outlines our view of what it means to be “associated companies’ for the purposes of 
the exception to the degrouping charge, following the Court of Appeal decision in Johnston 
Publishing. 


BACKGROUND 


The case of Johnston Publishing (North) Ltd v Revenue and Customs Comrs [2008] EWCA Civ 
858, [2008] STC 3116, [2008] All ER (D) 311 (Jul) concerns the degrouping charge which may 
arise when a company leaves a group of companies at a time when it owns an asset that had been 
acquired from a fellow group company (TCGA 1992 s 179). 

The Court of Appeal decision confirmed our view of the exception to the degrouping charge for 
‘associated companies’ in s 179(2): the transferor and transferee company are required to be 
‘associated’ at the time of the intra-group transfer as well as at the time they leave the group. 
Now that the Court of Appeal decision is final, we have received enquiries about how this 
decision affects its view of what it means to be ‘associated companies’ for the purposes of the 
exception. 


OUR VIEW OF WHAT IT MEANS TO BE ‘ASSOCIATED COMPANIES’ FOR 
THE CAPITAL GAINS DEGROUPING CHARGE 


The question of what may constitute ‘two or more companies (that) by themselves form a group 
of companies’ for the purposes of Section 179(10) was not directly in point in the Johnston case 
and was not fully explored. 

It is necessary to refer back to the basic definition of a capital gains group at TCGA 1992 s 170 
when considering whether any company(ies) other than the transferor and transferee must be 
present in the ‘sub-group’ of companies at the time that it leaves the group. We also consider that 
the question of whether companies are associated arises in respect of each potential degrouping 
charge and that regard must be had to the use of the words ‘by themselves’ in s 179(10). 
Therefore, in this context, the ‘sub-group’ in point would comprise the minimum number of 
companies necessary to establish the required group relationship. 

Thus, as noted in the decision, if transferor A and transferee B can only be considered to form a 
proup by reference to some other company C at the time of the transfer then A, B and C must 
also form a group at the time they leave. That is the ‘sub-group’ to be considered. 

This situation will arise, for example, where A and B are sibling subsidiaries of C. 

We take the view that the use of the words ‘by themselves’ in Section 179(10) means that the 
presence, or absence, of any company(ies) other than A, B and such other companies that are 
required to identify a group relationship between A and B would not prevent $179(2) applying. 


Example 

- Pis the principal company of a capital gains group. Q is one of its 100 per cent subsidiaries. 
-~ Qhas a 100 per cent subsidiary R which in turn has two 100 per cent subsidiaries A and B. 
- A also has an 80 per cent subsidiary S. 

- A transfers an asset to B; Section 171 means no gain or loss arises. 

- Later, R is liquidated and its shareholdings passed up to Q. 

- § is then transferred elsewhere in the group. 

- B then acquires a new 100 per cent subsidiary, T. 

if P sells Q, along with its subsidiaries at the time, to a third party then HMRC would consider 
that there will be no degrouping charge in respect of the asset transferred from A to B. This is 
because Q, A and B formed a group of companies by themselves when the asset transfer took 
place (A and B were both 100% indirect subsidiaries of Q) and at the time when Q left the main 
zroup (A and B were both 100% direct subsidiaries of Q). 

flow charts not reproduced] 

Section 170(2) defines a group by reference to a principal company and its 75 per cent 
subsidiaries and s 170(10) provides that a group remains the same while the principal company 
remains the same. Applying these to the provision at s 179(10), we would expect the sub-group to 
remain defined by reference to the same company from the time of the asset transfer to the time 
the companies leave the group. 

We will update page 45,456 of the Capital Gains Manual to state that the view expressed there 
has been confirmed. by the Court of Appeal. Our interpretation of what it means to be 
associated companies’ will also be added to the manual. 


Commentary—Simon's Taxes D2.331, D2.333. 
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23 December 2008. HMRC Brief 62/08 
Change of View on Land Remediation Relief (LRR):~ 


READERSHIP : 

This Revenue & Customs brief is of interest to bodies liable to.corporation tax, which carrie: 
out decontamination work on land in the UK. 

This brief sets out our revised guidance following the announcement made at the Pre-budget 
report (24 November 2008) that we have changed our view on whether or not a plant is ¢ 
substance for the purposes of Land Remediation Relief. 


BACKGROUND 


The term ‘substance’ is defined for the purposes of Land Remediation Relief at Paragraph 31(1 
of Schedule 22 to the Finance Act 2001, which states that: 


‘substance’ means any natural or artificial substance, whether in solid or liquid form or ir 
the form of a gas or vapour. : 
We have previously taken the view that this definition did not include life forms. 


In a Technical Note published at the Pre-budget report, we announced that we had changed ou: 
view on the interpretation of ‘substance’ and that we now accept that the term includes plants 
As a result, the guidance on the meaning of ‘substance’ in the Corporate Intangibles, Researcl 
and Development Manual, at CIRD60135 will be changed. We will settle any open claims fo: 
LRR on the basis of the revised guidance. We will deal with any new claims for in-date years or 
the same basis. 


The new guidance on substance is: 


A substance 


A substance means any natural or artificial substance, whether in solid or liquid form or in th 
form of a gas or vapour. 


Previously, we have taken the view that the term ‘substance’ could not include a life-form. W 
now accept that a plant can be a substance for the purposes of Land Remediation Relief. 


(FA01/SCH22/PARA3]1 (1)). 
And a section will be included on Japanese Knotweed: 


Japanese Knotweed 


Japanese Knotweed (Fallopia japonica) was introduced to the UK in Victorian times both as a1 
ornamental garden plant and also to stabilize embankments along railways and canals. Lackin; 
natural predators in the UK and capable of regenerating from a small piece of rhizome, it i 
especially difficult to eradicate. It is also unusually invasive and destructive: for example, it i 
capable of pushing through tarmac. 


As a plant, Japanese Knotweed is a substance. It is also sufficiently invasive and destructive tha 
it satisfies the ‘harm’ test, and we accept that land infested with Japanese Knotweed is ‘land in : 
contaminated state’ for the purposes of LRR. 


Relief is not available where the company (or a connected party) was responsible for introducin, 
the Japanese Knotweed (the ‘polluter pays’ principle). . 


Expenditure incurred on or before 31 March 2009 on removing Japanese Knotweed will qualif 
for relief only if the Japanese Knotweed was present when the claimant company acquired it 
interest in the land. Relief is therefore not available where the Japanese Knotweed wa 
introduced, for instance by fly-tipping, whilst the site was owned by the company (or by : 
connected party). . 7 


Commentary—Simon's Taxes D1,503, D1.510, 


oe : 
DMS 6. 


29 December 2008. HMRC Brief 64/08 UE io 4 ith bas A) 9 
: ; . . t O01 djod sisw & brie A) 

Tonnage tax flagging (registration of ships in member states) _ 
: aonitebinyS)Qvin nom 


READERSHIP iiycixe OLED helen delve Bie 


This evens & on pict is relevant to those companies that have elected to have thei 
corporation tax profits from the maritime transport activities of qualifyin i s calculate 
under the rules of Tonnage Tax. K quan MBG G6)" on 


During financial year 2009 companies in Tonnage Tax starting to paises ship kine Hirata 
will have to carry out an additional test to see if the ship qualifies for To: nage Tax. C anie 


may find that some ships not registered in an EU or EEA Member State, do Oe : 
Tonnage Tax. CC ELSE 2.00 zpos yueinemeo. 


12137 Press Releases etc 29 December 2008 


BACKGROUND: REGISTRATION OF SHIPS 


When the Tonnage Tax regime was introduced in FA 2000, where a vessel was registered, or 
“flagged”, did not affect whether or not it was a qualifying vessel for Tonnage Tax purposes. 
The Tonnage Tax regime was amended by Finance»Act 2005, which introduced legislation on 
where vessels are registered (now sections 22A to 22F Finance Act 2000). This legislation means 
that where a ship is registered can affect whether or not it is a qualifying vessel for Tonnage Tax 
purposes. 

There are special rules for tugs and dredgers. Only tugs and dredgers registered in a Member 
State can qualify for Tonnage Tax. 

For other ships, where the overall proportion of vessels in Tonnage Tax that are registered on the 
registers of EU/EEA Member States is not decreasing then the legislation allows the Treasury to 
designate a year as an “excepted year”. In an excepted year the legislation is not applied on a 
company by company basis. 

In other years, companies and groups have to apply a test when they start to operate a vessel for 
the first time. If the conditions are met, then the additional vessel is not a qualifying ship for 
Tonnage Tax purposes and the profits from that ship are taxed under the normal rules of 
corporation tax. 

The financial years 2005, 2006 and 2007 have been designated as excepted years. 


As the proportion of ships registered on the register of an EU/EEA member state decreased, the 
flagging rules applied at.a company or group level in 2008. 


FLAGGING RULES FOR FINANCIAL YEAR 2009 


The growth in the number of ships in Tonnage Tax has continued, but the tonnage of ships 
registered in Member States has again grown at a much lower rate than that of those registered 
elsewhere. 

As a result the overall proportion of TT shipping registered in Member States has declined. This 
means that financial year 2009 will also not be an excepted year and, when companies/groups 
start to operate a ship, where it is registered may affect whether or not it is a qualifying ship for 
Tonnage Tax purposes. 


MEMBER STATES’ REGISTERS 

For the purposes of the flagging rules, the term “Member State’s register” has the same meaning 
as in the annex to the Commission’s Guidelines on State aid for maritime. transport. 

These guidelines also apply to the three EEA EFTA states, Norway, Iceland and Liechtenstein. 
‘Member States’ registers’ should be understood as meaning registers governed by the law of a 
Member State applying to their territories forming part of the European Community. 

All the first registers of Member States or the first registers of the three EEA EFTA states are 
Member States’ registers. 

In addition, the following registers are Member States’ registers for the purposes of the flagging 
rules: 

— the Danish International Register of Shipping (DIS), 

— the German International Shipping Register (ISR), 

— the Italian International Shipping Register, 

— the Madeira International Ship Register (MAR), 

— the Canary Islands register. 

— the Norwegian International Ship register (NIS) 

— the Gibraltar register 

The following registers are not considered to be Member States’ registers: 

— the Kerguelen register 

— the Dutch Antilles’ register 

— . the Isle of Man register 

— the Bermuda register 

— The Cayman Islands register. 


29 December 2008. HMRC Brief 66/08 


Capital allowances FA 2008 changes: draft guidance and 
related matters 


This brief: 

—~ seeks comments on draft guidance on the changes to the capital allowances rules made by 
the Finance Act 2008 f hes 

— incorporates new guidance on the capital allowances treatment of slurry storage facilities 

~ gives details of new guidance on the application of CAA 2001s 35 to university halls of 
residence and similar facilities 
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The new guidance on all these matters will be incorporated into the published Capita 
Allowances Manual in 2009. 


1. DRAFT GUIDANCE ON THE FINANCE ACT 2008 CHANGES 


Finance Act 2008 made a number of changes to the Capital Allowances Act 2001. The mai 

changes were: 

— The introduction of a new Annual Investment Allowance (AIA), which is effectively « 
100 per cent allowance for business expenditure on plant and machinery (apart from cars) o 
up to £50,000 a year. The AIA applies to businesses regardless of size, and replaced thi 
previous 40 per cent or SO per cent first-year allowances for small and medium-size 
businesses. 

— The introduction of a new writing-down allowance (a ‘small pools allowance’), allowin; 
historic and future pools of plant and machinery expenditure of £1,000 or less to b 
written-off immediately. 

— Changes to the rates of capital allowances on plant and machinery from 25 per cent t 
20 per cent for the main pool, and from 6 per cent to 10 per cent for long-life assets in th 
new special rate pool. 

— The introduction of a new classification of ‘integral features’ of a building to apply to nev 
and replacement expenditure, and which will attract 10 per cent allowances in the nev 
special rate pool. 

— The phased withdrawal of industrial and agricultural buildings allowances by 2011. 

—~ New payable tax credits for businesses that make losses attributable to investment 1 
environmentally beneficial plant and machinery. 

HM Revenue & Customs (HMRC) undertook to release the draft guidance on the changes fo 

comment before the Capital Allowances Manual (CAM) was updated to reflect the changes. 


The draft guidance is now available for comment and consists of: 


— new material 
— existing material revised to reflect the changes 


We also intend to make a number of minor consequential changes to the CAM, but it is no 
intended to seek comment on these changes. In the main, the minor consequential changes ar 
simply changes to the percentage rate of writing-down allowances and so on, where these ar 
used in examples or appear in text elsewhere in the CAM. 

The draft guidance for the new and rewritten material can be found at www.hmre.gov.uk/brief: 
company-tax/cam-draft-guidance.pdf. 


Any comments on the draft guidance should be made on or before 10 February 2009. 


2. THE CAPITAL ALLOWANCES TREATMENT OF SLURRY 
STORAGE FACILITIES 


Introduction 


The Nitrate Pollutions Prevention Regulations come into force on 1 January 2009. In Octobe 
2008, the Department for Environment, Food and Rural Affairs (DEFRA) launched a nations 
package of advice and support for farmers preparing for the new regulations. Following thi 


launch, HMRC have been asked to clarify their approach to capital allowances claims on slurr 
storage facilities. 


Background 


The Nitrate Pollutions Prevention Regulations update the UK’s implementation of the 1991 El 
Nitrates Directive, which guides the use of fertilizers in Nitrate Vulnerable Zones. The Directiv 
requires there to be guidelines on the timing and quantity of the land application of fertilizer 
In part, this necessitates the storing of slurry prior to its application. This Directive has raise 


the profile and importance of this issue, but farmers may, of course, need to store slurry fc 
reasons unconnected with the Directive. Ae) MBS 


What is slurry storage? 


The storage of slurry in England and Wales is dictated by The Control of Pollution (Silag 
Slurry and Agricultural Fuel Oil) Regulations 1991. There is separate, but: broadly simila 
legislation in Scotland and Northern Ireland. Using the England and Wales legislation by way.¢ 
general illustration, this defines a slurry storage system as including: meMar to tive ties 


— aslurry storage tank, whether above or below ground a 


~ any reception pit and any effluent tank used in connection with the slurry storage tank e 


~ any channels and pipes used in connection with the slurry storage tank, and reception pit c 
any effluent tank von asterdtpeagninic 


‘Slurry storage tank’ includes a lagoon, pit (other than a reception pit) or tower ‘used for th 
storage of slurry. ite bem sonsbiess 
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The capital allowances position 


Our view is that slurry storage systems located anywhere in the UK, which are used for the 

temporary storage of slurry, qualify as plant or machinery for the purposes of the capital 

allowances legislation. 

However, any building or structure which is part of a slurry storage facility does not qualify 

because it is specifically excluded by CAA 2001 s 21 and does not constitute plant or machinery. 

See, for example, the case of Attwood v Anduff Car Wash Ltd 69 TC 575, [1997] STC 1167, in 

which it was held that the structure housing a car wash was not part of a single item of plant and 

machinery. Justice Carnwath explained that: ‘It remains necessary to apply the premises test in 

order to identify and exclude those parts of the complex which function simply as premises, and 

which are therefore not plant.’ 

For example, a slurry storage facility at a farm may include the following components: 

~ an above ground circular store 

— areception pit 

— an open sided shed which provides shelter to the tank, preventing rainwater from falling into 
the store—the circular store is situated inside the shed 

In this example the circular store and the reception pit are plant or machinery and qualify for 

capital allowances. Any channels or pipes associated with them also qualify. However, the shed is 

a structure and is therefore specifically excluded from being plant or machinery. 

Officers of HMRC should, in general, accept claims for plant and machinery allowances in 

respect of slurry storage systems. Enquiries should be limited to significant claims for systems 

which appear to differ from the components described above, or facilities which include 

buildings or structures. 


Annual Investment Allowance (AIA) 

As slurry storage systems may generally be accepted as plant and machinery, business expendi- 
ture on them will qualify for plant and machinery capital allowances, including the new AIA. 
The AIA is, effectively, a 100 per cent first-year allowance, capped at £50,000 a year, for business 
*xpenditure incurred on or after 1 April 2008 (Corporation Tax) or 6 April 2008 (Income Tax) 
on plant and machinery (other than cars). 


3. UNIVERSITY HALLS OF RESIDENCE AND SIMILAR FACILITIES: 
APPLICATION OF CAA 2001 S 35 


This Revenue & Customs Brief also clarifies our view on the application of CAA 2001 s 35 (no 
capital allowances for plant and machinery used in a dwelling house) to university halls of 
residence and similar facilities. 

There is no definition of dwelling house in CAA 2001 s 35 but guidance at CA11520 sets out our 
view on its meaning. It states that, amongst other types of accommodation, university halls of 
residence are not dwelling houses. 

We recognise that the provision of student accommodation has evolved since expressing our 
view in CA11520 and so we will be updating our guidance to reflect this. 

We consider that ‘communal’ areas are not dwelling houses. Areas to which tenants do not have 
access are also not dwelling houses. However, all other areas are dwelling houses. 


Example 

A student accommodation block has three floors, each with ten en-suite ‘study bedrooms’ that 
are individually lockable. Each floor also has a kitchen and TV room which are for the use of the 
ten occupants. The building has air-conditioning equipment located in the attic and a boiler 
located in the basement—only maintenance personnel have access to these areas. 

[In this example the kitchen and TV room are communal areas and not dwelling houses. The 
stairs and corridors which give access to other areas are also communal and are not dwelling 
houses. Tenants do not have access to the roof and attic and so they are not dwelling houses. 
However, the individual study bedrooms are dwelling houses. 

This view extends to other types of multiple occupancy accommodation, such as those provided 
to key workers. 

There are several references to dwelling houses in CAA 2001. The term appears in Part 2 (plant 
and machinery allowances), Part 3 (industrial buildings allowance) and Part 10 (assured tenancy 
allowances). Our view of dwelling houses applies throughout the Capital Allowances Act. 

Our guidance will be updated to reflect the above. 


FURTHER INFORMATION 


CT & VAT Capital Allowances 
Leasing & Other Reliefs 

3rd Floor 

Mail Station A 

100 Parliament Street 

London SWI1A 2BQ 

Tel: 020 7147 2610 
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Email: CA Guidance (via www.hmrc.gov.uk/briefs/company-tax/brief6608.htm): 


Please note customer specific information or enquiries should not be sent to this email address 
This email address is only for comments on the draft guidance. 


12 January 2009. HMRC Brief 1/09 > 
Advance thin capitalisation agreements — frequently asked questions 


INTRODUCTION 


HM Revenue & Customs (HMRC) recognises the rising importance of international issues fo! 
business customers and has established a new Business International directorate with effect from 
5 January 2009. The director of Business International is Judith Knott. 


The Financial Transfer Pricing Team has been formed within Business International to tak 
responsibility for certain international tax issues previously dealt with by the specialist financia 
groups within CT & VAT, including thin capitalisation, financial services transfer pricing anc 
attribution of profits, the Investment Manager Exemption, avoidance involving arbitrage anc 
Finance Act 1996, Schedule 9, paragraph 13. Financial Transfer Pricing is led by Andrev 
Martyn. , 

This document seeks to answer questions which have come up in the months’ since) th 
introduction of the process for entering into Advance Thin Capitalisation’ Agreement 
(‘ATCAs’), as introduced by Statement of Practice 4 of 2007 (SP 4/07). This is likely to ibe revise 
or supplemented as experience of the ATCA process develops within and outside: HMRC. 


WHAT IS THE SCOPE OF THE ATCA? 


The ATCA process is designed to deal with thin cap forward agreements, and will not b 
available for issues such as imputation of interest on outward loans and quasi-equity arguments 
or for agreeing an appropriate level for guarantee fees. However, if such issues.are encountered 11 
the course of exploring the basis of an ATCA, they may be considered. and dealt. with 
Additionally, the specialist financial teams responsible for ATCAs have, on a limited number o 
occasions in the past, entered into discussions about the level of return appropriate to a grouy 
finance or treasury company, and these discussions may continue to take place within the ATG 
dialogue, subject to size, complexity, etc. He ‘ 


CAN HMRC EXPLAIN THE CRITERIA FOR QUALIFYING FOR AN ATCA? 


No criteria have been set out and none are planned, though guidance ‘will be. offered. i 
experience begins to suggest that it would be constructive to do so ie resources start to becom 
overstretched and HMRC is obliged to become selective. The Statement of Practice (04/07) say, 
that situations “where the financing arrangements in place do not appear, to, be significan 
commercial issues for the company’ are likely to.be unsuitable for pre-return agreement: 
However, we do not want to be prescriptive unless for practical reasons we. have to be 
Companies will submit applications based on their own risk assessment and desire for certaint; 
Smaller cases are more likely to be accepted where the information is comprehensive, clear! 
presented and accompanied by a draft agreement. : 


AT WHAT POINT IS IT APPROPRIATE TO SUBMIT THE ATCA APPLICATION? 


ATCAs are not specifically intended as pre-transaction rulings ~ it is'expected that’ the majorit 
will be submitted after the relevant transactions have ‘taken place but before the returi 
incorporating those transactions is made. However, it is acceptable to make an application onc 
plans are well-enough advanced for there to be every reason to suppose that transactions ar 
about to be carried out as described in the application ie the pieces are all in place. We canno 
spare resource to help in fine tuning or in establishing boundaries with a view to optimising ta: 
efficiencies. We are committed to responding to commercial imperatives and. to ‘real time 
working, but with ‘real’ transactions. SP 4/07 also sets out the circumstances in which the ATC/ 
can have retrospective effect (Para 19. onwards), vara 


WHAT ARE THE KEY DIFFERENCES BETWEEN ATCAS AND THE OLD... 


TREATY-LINKED PROCESS? . rreboe so (Mod oxberesb it iy laut 
~ ATCAs are negotiated quite separately from the treaty clearance application process. Th 
treaty clearance and thin cap are now separate issues dealt with in different offices. Th 


treaty clearance application to CAR Residency in Nottingham (formerly the Centre fo 
Non-Residents) no longer presents HMRC with an opportunity to consider’ the’ thin: cay 
position. Except where an ATCA application is received, HMRC cannot commence thin ca 
enquiries until the return encompassing the relevant transactions or indicating a thin! 
capitalised position is submitted. Similarly, the borrower has no obligation tovinitiate’ thi: 


cap discussions with HMRC - or at least not until HMRC exercises the option! of enquirin 
into the return. Oras TAT 0801s 
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— It remains the case that, where a treaty clearance is required, a certified application to CAR 
Residency must still be made. Assuming there are no problems with the application, CAR 
will issue a clearance notice and report the outcome to the payer’s Corporation Tax office, 
rather than (as was the case before) referring the application for consideration and in some 
instances awaiting the outcome of thin cap enquiries. 

— ATCAs extend the range of potential applications for a thin cap forward agreement to 
include lending arrangements which involve no treaty claim, such as funding involving 
quoted Eurobonds, discounted loans and UK/UK transactions. 

— The traditional, occasionally drawn out process of correspondence to establish key facts and 
obtain relevant documentation is replaced by a requirement to present the necessary 
information in the initial application. As a consequence, if meetings are needed to increase 
understanding and advance resolution, these should occur sooner and be more focused than 
was previously the case; progress should be swifter than under the old system. 

'— ATCAs offer the opportunity to introduce a more standardised approach where it is 
appropriate, using the model ATCA as a basis for the agreement, while recognising that most 
agreements are to varying degrees customised to fit particular facts and expectations. 


HOW MIGHT TAXPAYERS BEST PRESENT INFORMATION TO MAKE THE 
PROCESS AS EFFICIENT AS POSSIBLE? 


It is recommended that the information be presented as comprehensively as possible, propor- 
tionate to the size and complexity of the case, and may include: 


— A description of financing structure which has been or is in process of being put in place, 
including dates of transactions; 

— A description of the business and the plans of the principal trading operations, showing how 
capital is allocated and the relationship between capital and cash flows from operations, 
indicating any changes relating to the financing transactions; 

— Copies of loan agreements and other relevant documents; 

— Aclear statement of the source of the funds (immediate and ultimate), how the funds were 
applied and the repayment terms; 

— An analysis of the financial strategy of the business, identifying the principal cash flows and 
the sources of repayment of debt; 

— A group structure covering all relevant companies and clearly setting out any changes to the 

__ structure taking place over the course of the transactions; 

— Financial forecasts contemporaneous with the transactions in question, projected as far as is 
meaningful, including a clear picture of the expected levels of interest cover, gearing or other 
relevant measures over the forecast period; 

— An analysis supporting the borrower’s view of the extent to which the connected party (or 
supported) debt is considered to be arm’s length; 

— A clear proposal for the terms of the agreement, including covenants. This might be in the 
form of a draft agreement, based where appropriate on the model ATCA. 


HOW CAN. TAXPAYERS PRESENT THEIR APPLICATION TO MAXIMIZE THE 
EFFECTIVENESS OF THE CASE? 


(Some of the following points are usually more relevant to intra-group funding arrangements 

which incorporate an element of group reorganisation) 

— Fully explain the commercial motivations/advantages/pressures of the chosen course of 
action, both from the UK and the wider group perspective; 

— Provide an analysis of the cost of debt and resultant benefits to the business in clear 
commercial terms; 

— Provide an analysis of the risks to the lender and how the risks. are managed, priced, 
monitored, hedged or secured; 

— Provide an analysis of the risks for the borrower, including the risks of failing to meet the 
terms of the loan, and the possibility of penalties and their effect; 

— Explain how the borrower intends to repay or otherwise manage the proposed loans, 
including sources of repayment; 

— Provide copies of applications and responses for any pre-transaction clearances under other 
specific provisions of the Taxes Acts, where those would be helpful in understanding the 

- proposals. 


WHAT IS THE STATUS AND PURPOSE OF THE MODEL ATCA? 


Para 60 of SP 4/07 says: al 
“It is recognised that a model is not obligatory and will not be appropriate in all cases, but 
HMRC considers that it would cover a significant proportion of cases dealt with in Local 
Compliance, as well as some of those handled by the Large Business Service.” 
The Model ATCA is there to help, to act as a guide, particularly in smaller and more 
straightforward cases. It can serve as an aide-memoire or a check list for the features which 
HMRC likes to’see in agreements, such as the procedure which applies in the event of a breach 


of one or more of the covenants. nbi 
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HOW DO ATCA APPLICATIONS FIT IN WITH THE NEW ARRANGEMENTS 
FOR TRANSFER PRICING ENQUIRY GOVERNANCE AND THE NEWLY 
FORMED TRANSFER PRICING TEAM? 


ATCAs are negotiated and concluded under the Advance Pricing Agreement legislation at 
Sections 85 to 87 Finance Act 1999, and the same statutory provisions will apply as for other 
APAs, although the terms contained in each agreement are framed by reference to Sched- 
ule 283AA ICTA 1988. Because of their APA status, ATCAs fall outside the governance rules 
recently set out by the Transfer Pricing Group for the conduct of transfer pricing enquiries. 
Even so, it is envisaged that most ATCA applications will be signed off within 18 months. 

— Thin cap enquiries initiated by HMRC into company tax returns fall within the TP 
governance procedures in the same way as non-financial transfer pricing cases. An enquiry 
will only be opened if the risk assessment and business case justify doing so, and the enquiry 
will be subject to periodic review. How enquiries interact with open ATCA applications is 
explained below. 

— Applications for ATCAs are typically made before a return falls due for the period in which 
the transactions occur, but the ATCA application can overlap with HMRC-initiated 
enquiries. Either the return falls due and is submitted before pre-return ATCA negotiations 
are concluded, or the ATCA application is not made until after the return has been made 
(possibly after enquiries into the return have begun). In either case, the ATCA takes 
precedence, but the enquiry will be tracked under TPG governance procedures, 

— Whichever way the case arises, the work is likely to be carried out by (and will certainly be 
supervised by) an International Issues Manager or a specialist from the Transfer Pricing 
Group. The Financial Transfer Pricing Team at Business International will continue to be 
responsible for operational policy, consistency and best practice, advising and supporting 
operational colleagues rather than taking case ownership. 


WE EXPECT THAT A LOT OF PEOPLE AT HMRC WILL GET INVOLVED IN 
THE ATCA PROCESS; HOW WILL HMRC PROVIDE APPROPRIATE TRAINING 
FOR THE RELEVANT PEOPLE AND ENSURE CONSISTENCY 

OF TREATMENT? 


— The Transfer Pricing Group (TPG) was launched on 1 April 2008, bringing together the 
existing international tax specialists, Local Compliance, the LBS and SCI, alongside 
supporting specialists such as economists and sector experts. Teams of transfer pricing 
specialists have been established in Local Compliance and the Large Business Service and ar 
intensive training programme is well advanced to provide expertise for every transfer pricing 
and thin cap enquiry. The Financial Transfer Pricing Team at Business International wil 
continue their monitoring and supervising role in relation to ATCAs, but with the expansior 
of the work and the increasing expertise available in the TPG, the central teams will bs 
concentrating on training, updating guidance, and providing a high level strategic anc 
support role, taking on a more active role in only the largest and most complex cases, 01 
those with novel features. 

— The work of the TPG is ensuring the creation of a core of well-trained specialists able tc 
carry out, monitor and supervise transfer pricing work throughout HMRC. 

— Training and guidance extends to material on topics such as economics and commercia 
awareness. 

- ten guidance to transfer pricing specialists and the wider HMRC is being brough 
up-to-date. ' 


HOW ARE ATCA APPLICATIONS BEING HANDLED? 


The Statement of Practice says that ATCA applications should be sent to Miles Nelson a 
Business International, 3rd Floor, 100 Parliament Street, London, SW1A 2BQ but it would b: 
helpful if they were also copied to the office where the borrower’s Corporation Tax affairs ar 
dealt with. In order to provide a more efficient service, it has been decided that Danny Berry (a 
the same address) should receive the applications relating to private equity leveraged buy-outs. 
You may if you wish submit applications by email: “Se 


~ ‘Mainstream’ ATCAs should be sent to Miles Nelson and copied to borrower’s CT office 
~ Private equity ATCAs (preferably marked as such) should be sent to Danny Berry anc 
copied to borrower’s CT office f 

If you are happy to submit electronically, please also copy both types of application to Mik 
Bowen, who has an administrative role in relation to ATCA submissions = 
We hope soon to establish and publicise a central electronic mailbox to which’ ATCAs can bi 
sent, leaving their processing less dependent on the presence-of any individual. —_- ; 
HMRC’ ability to conduct email correspondence is subject to data security rules, but it woul 
be helpful if applicants or their representatives could indicate whether you are comfortable tc 
exchange emails with HMRC on the matter of the ATCA. Please indicate any restrictions — bi 
way of content, for example — that you would wish to place on such exchanges. 


, 


Applications are in most cases allocated either to a member of the Transfer Pricing Group or a1 
International Issues Manager within Local Compliance or the Large Business Service. This wil 
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depend on the complexity of the case and the availability and location of the relevant expertise. 
The Statement of Practice says at Para 26 that: ‘HMRC will endeavour to respond to the initial 
contact within 28 working days’. This may not amount to a definitive answer, but should take 
the matter on to the next stage: a request for further information or a meeting request.’ 


WHEN MIGHT HMRC WITHDRAW FROM CONSIDERING AN ATCA 
APPLICATION ANY FURTHER? 


It is expected that the majority of cases will be seen through to a successful conclusion with 
co-operation from groups and their advisors but HMRC may withdraw from considering an 
ATCA application: 

— If negotiations reach a stage where there appears to be no possibility of agreement as to 
arm’s length terms; 

— When responses to requests for further information are unsatisfactory or inconsistent so that 
insufficient information is provided to allow a proper understanding and assessment of the 
situation and reasonable warning of withdrawal has been given; 

— Where expected resource commitment appears disproportionate to the apparent risk or 
uncertainty. 


WHAT HAPPENS IF THE TWO SIDES FAIL TO REACH AN AGREEMENT? 


As Para 46 of SP 4/07 states, if HMRC decides to withdraw from the ATCA process, it will issue 

a statement setting out ‘the reasons. If agreement cannot be reached, both sides walk away, and 

the thin cap issue reverts to an annual self assessment exercise. If risk assessment suggests that 

sate enquiry is appropriate, a CTSA enquiry may be opened, if there is a business case for 
oing so. 


WHO IS ENTITLED TO SIGN OFF AN ATCA ON BEHALF OF HMRC? 


Subject to local management arrangements, ATCAs may be authorised by a Local Compliance 
or LBS International Issues Manager, a member of the Transfer Pricing Group or the relevant 
LBS Customer Relationship Manager, as well as members of the Financial Transfer Pricing 
Team at Business International. 


ONE OF THE VALUABLE ELEMENTS OF AN APA IS THE BILATERAL 
NATURE. IS THERE ANY INTENTION OF EXTENDING THE ATCA PROCESS 
TO PROVIDE FOR AGREEMENT IN THE COUNTRY OF THE LENDER AS TO 
THE TREATMENT OF ANY PART OF THE DEBT ON WHICH INTEREST IS 
DENIED IN THE UK? 


There are no plans to make the ATCA process multilateral. An application for a bilateral 
agreement involving any sort of transfer pricing must be made via the mainstream transfer 
pricing APA programme overseen by Ian Wood at Business International , and will be 
considered in accordance with that programme’s criteria regarding complexity, etc. Thin cap 
aspects of APA and Advance Agreement Unit cases are in practice usually referred to the 
Financial Transfer Pricing Team for consideration on a unilateral basis. There is difficulty in 
finding compatibility with overseas territories’ thin cap rules, particularly where ‘safe harbour’ 
regulations are in place. 


DOES THE ATCA PROCESS COVER THE ANTI-ARBITRAGE RULES OR THE 
UNALLOWABLE PURPOSE RULES AT PARA 13 SCHEDULE 9 FINANCE 

ACT 1996? 

Arbitrage — the 2005 anti-arbitrage legislation falls outside the ATCA regime and outside the 
governance processes of the Transfer Pricing Group. It is subject to its own clearance process 
controlled by the arbitrage specialists within Business International. However, where a company 
has made an arbitrage clearance application alongside an ATCA application, so that the 
company is asking for a set of transactions to be reviewed from both perspectives, HMRC will 
endeavour to deal with them in as coordinated a way as it can. 

Para 13 — ATCAs between a taxpayer and HMRC are entered into under the Advanced Pricing 
Agreements (APA) legislation in Sections 85-87 FA 1999. In the context of inter-company 
financing, the only matters that can be the subject of an agreement under the APA legislation are 
matters relating to transfer pricing governed by Schedule 283AA ICTA 1988. Therefore, a 
clearance that Para 13 will not apply to a particular loan cannot be given as part of the ATCA 
procedure. 

Under the new procedures for Non-Statutory Business Clearances, HMRC will provide clear- 
ances in relation to legislation not contained in the last four Finance Acts, including Para- 
graph 13, where there is material uncertainty around the tax outcome of a real issue of 
commercial significance to the business itself. However, any clearance that HMRC can give will 
be limited to conditions that existed at the time of the transaction and cannot provide any form 
of comfort that Para 13 will not apply to a loan in subsequent periods. One reason is that 
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purpose can change with time and the purpose test in Para 13 is an annual one which is highly 
fact-sensitive. It would not be possible to create objective rules to define how long it takes for 
one purpose to be displaced by another. 

As regards the interaction of computational adjustments under Schedule 28AA and Para 13, 
Schedule 28AA applies where there is a potential tax advantage, but a disallowance under 
Para 13 will serve to reduce or nullify that advantage ie if there were a Para 13 adjustment, it 
would be applied first and Schedule 23AA would then be considered in relation to the profits or 
losses as adjusted. In some cases where there is a potential Para 13 application, a thin cap 
solution alone may serve to satisfy HMRC’s concerns over a company’s financial position, so the 
Sch 28AA adjustment obviates the requirement for a Para 13 adjustment. 


Any compensating adjustments will be based on the transfer pricing adjustment only. 


WHAT IS HMRC’S POSITION ON SAFE HARBOURS AND NETTING? 


Questions are regularly asked about these issues: 


Safe harbours — HMRC does not operate any type of ‘safe harbour’, nor does Tax Bulletin 
17 say that it does. The paragraph usually quoted in support of the existence of’ safe 
harbours actually concludes: ‘... there are no hard and fast rules in this area and each case 
has to be considered on its own facts.’ However, the starting point of a thin cap negotiation 
is often the consideration of debt- and earnings-based ratios. 

— Whether net debt or interest is acceptable in a thin cap agreement — over the years there have 
been discussions about HMRC’s attitude towards using net interest or net debt as a. suitable 
measure in a thin cap agreement. The debate has often been simply whether HMRC accepts 
netting or does not accept netting. The answer is that HMRC is prepared to examine the 
arguments for employing a net position, looking at issues such as the security, consistency 
and durability of the offsetting source, but will not accept netting without being satisfied 
that it is appropriate. HMRC sees instances of UK sub-groups of multinational enterprises 
which are subject to group pressure from outside the UK to retam borrowed funds that no 
longer serve their original purpose, do not form part of the company’s working capital, and 
which the UK grouping is unable to exploit to its own advantage. 


CAN YOU CLARIFY WHICH ENTITIES ARE TAKEN INTO ACCOUNT WHEN 
MEASURING A BORROWER'S ABILITY TO BORROW, FOLLOWING THE 
REPEAL OF § 209 (2)(DA) AND (8A) IE WHAT IS THE THIN CA 
‘BORROWING UNIT’ AFTER 1 APRIL 2004? | 


The UK borrowing unit 


This is the largest grouping whose assets and liabilities are considered in assessing whether or not 
thin capitalisation is present or not, and which is encompassed in a thin cap agreement. 


The position before 1 April 2004 


Before | April 2004, the borrowing unit for thin cap purposes was defined at ICTA88/S209(8A 
and consisted of the ultimate UK parent company and all 51 per cent subsidiaries, wherever 
situated in the world. If, in addition to such a grouping, there were also within the same global 
group: q 

— any singleton UK companies held directly from overseas, or 

— any sub-groups (other UK groups) held directly from overseas 


then each of these would constitute a separate borrowing unit in its own right, and could not be 
consolidated with any other UK grouping. In other words, if a US-owned.group had thre« 
trading divisions, and for its European operations it had three different UK parent companies 
each heading up one of those divisions, then each of those sub-groups of the US parent woulc 
have to be kept separate and considered in isolation from each other. Potentially there could have 
been two thinly-capitalised sub-groups and one adequately-capitalised sub-group with nc 
consolidation or set-off of any kind between them. Ty ors | 


lis ' 
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The position on or after 1 April 2004 ab of shevi 


Section 209(8A) was repealed for transactions on or after 1 April 2004, Thereafter the legislatior 
states that the borrowing company should be considered in isolation from any guarantees from 
connected companies, in effect on a standalone basis. In reality, any third-party lender, woulc 
take into consideration the assets and liabilities of subsidiaries of the borrowing company, so or 
that basis the post-April 2004 borrowing unit is (broadly): cies Hien OF eg ABAD SS cK st 
Borrower + 51 per cent subsidiaries : S1ub3001 
The main change from pre-April 2004 is that the borrowing unit is now topped by the borrower 
not by the UK parent company. The assets and liabilities of any company ‘above’ the borrowet 
in the chain of ownership will be excluded; since to include them would in effect mear 
recognising guarantees which are excluded by Schedule 28AA (1B)(4). The subsidiaries: of: the 
borrower are included as, in effect, bundles of assets and liabilities, so it may be — te 
examine critically such issues as whether assets may be regarded as reliable security, or ho 
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easily assets could be accessed and realised. If any practical difficulty does arise, it is more likely 
to involve overseas subsidiaries and oyerseas assets of UK companies, rather than the 
domestically-based group, and examination of the ‘bundles’ is likely to be sparing. 

Once it is agreed what constitutes the borrowing unit for a particular borrower, consolidated 
figures in the form of an accurate schedule (assuming the absence of actual consolidated 
accounts) for the unit will provide the necessary information for an assessment of the thin cap 
position. Measures used as covenants in any agreement will be tested by reference to the same 
consolidated unit. 


Compensating adjustments 


One significant difference between the Schedule 28AA and former s209 provisions is the 
arrangement for compensating adjustments in Schedule 28AA by which companies such as 
those in a parallel sub-groups, as in the example of the three divisions above, or companies 
within the same sub-group but outside the borrowing unit, may be able to claim a compensating 
adjustment under Schedule 28AA Para 6D, assuming they have the necessary borrowing 
capacity. This of course excludes the lender, which cannot guarantee its own loan. 

This ability to claim does not require the existence of a formal guarantee, but includes any case 
where the lender has a reasonable expectation that he will be paid by or out of the assets of the 
guarantor company. This extends to unwritten guarantees and informal arrangements, which 
may in practice be inferred by reason of the relationship between the borrower and the claimant 
to the adjustment. 


WILL. HMRC CHALLENGE THE MANNER IN WHICH INTEREST DISALLOWED 
BY AGREEMENT IN AN ATCA IS ALLOCATED IN PRACTICE, FOR EXAMPLE 
BETWEEN DIFFERENT LENDERS TREATED AS ‘ACTING TOGETHER’, 
PROVIDED THEY OPERATE WITHIN CERTAIN PARAMETERS? 


In some cases the terms of an ATCA will be such that there is no doubt as to how a disallowance 
of interest is to be allocated. 

However in many cases the terms within the ATCA are not so explicit as it to make it obvious 
how disallowed interest should be allocated between debt tranches and investors. In these 
circumstances HMRC would expect to see interest disallowed in accordance with any specific 
terms and conditions of the underlying financial instruments in priority to any other factors. For 
instance there may be specific terms and conditions of the instruments entered into as part of 
the commercial structure of the business which make it clear how a disallowance should be 
allocated or there may be an order of subordination set out in a loan or inter-creditor 
agreement. 

A proportion of disallowed debt may include instruments which rank pari passu with other 
instruments and/or instruments with the same terms and conditions held by different investors. 
HMRC would expect the disallowance to be apportioned pro-rata across these instruments 
and/or investors. 

If after considering these steps the disallowance has not been fully allocated, HMRC’s current 
view is that an allocation of any remaining disallowed interest among debt tranches and 
investors that is made on the basis of commercial, ie non-tax, considerations would normally be 
regarded as low risk in the context of considering compliance with s847 ITA 2007. 

This does not go as far as giving an answer to all scenarios in existing ATCAs because where tax 
advantage is a significant motive in determining the basis of the allocation we would naturally 
wish to reserve our position until the facts have been established and the consequences 
considered. 

We will keep this position under review. 


CAR RESIDENCY TAKES THIS OPPORTUNITY TO OFFER A FEW TIPS FOR 
MAKING SUCCESSFUL CLEARANCE APPLICATIONS: 


Common errors in applications which hold up treaty applications at 

CAR Residency 

— The application has not been certified by the overseas fiscal authorities of the treaty partner 
state 

— The address is not legible 

— The application has not been signed 

— Acopy of the loan documentation has not been provided 

— It is at times overlooked that answers to certain questions on an application form can trigger 

a requirement to submit supplementary information in support of a claim — for example a 

list of names and addresses of shareholders as required in certain circumstances for a claim 
under the US/UK treaty (Section B2, Question 2.8). 
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It is worth noting that: 

All the information provided to CAR Residency is confidential. We are often contacted by UK 
based agents who have not been nominated on the form (part A) to discuss the tax affairs of the 
company or permanent establishment but we can only discuss the tax affairs of the company 
with: 

— an officer of the company and/or 

— an agent (tax adviser) nominated by the applicant company 

Use of a syndication manager in the appropriate circumstances streamlines the process and 
reduces the number of claims to be processed. 

Any questions or comments on this paper to: 

Miles Nelson, 

Financial Transfer Pricing Team, 

3rd Floor (03C/01), 

100, Parliament Street, 

London SWIA 2BQ. 

Tel: 0207 147 2663 

Email: Miles Nelson. 


Commentary—Simon’s Taxes D2.666, D2.648. 
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Appeals and Reviews—Transitional Guidance 


This HMRC guidance is intended to help customers and their advisors with some key questions 
that may arise about the transition to the new reviews, appeals and tax tribunal system or 
1 April 2009. 


INTRODUCTION 


This guidance is intended to help customers and their advisors with some key questions that may 
arise about the transition to the new reviews, appeals and tax tribunal system on 1 April 2009 
Guidance on tribunal rules and procedures is available on the Tribunal Service website- 
www.tribunals.gov.uk/index.htm [and see below]. ; 


DIRECT TAX 


The new provisions for optional statutory review apply where a direct tax appeal is sent tc 
HMRC on or after 1 April 2009. 


The new review provisions also apply where a direct tax appeal was sent to HMRC before 
| April 2009 provided neither HMRC nor the taxpayer have taken any steps before that date tc 
secure a hearing of the appeal by the General or Special Commissioners or the new tribunal. 

Where a direct tax appeal was sent to HMRC before | April 2009 and the option to have : 
review is exercised before 1 April 2010, the period within which HMRC must notify the reviey 


reps (subject to any other period being agreed) is 90 days, rather than the usual period o 
ays. 


INDIRECT TAX 


The new provisions for optional statutory review apply to indirect tax decisions (other that 
restoration decisions) made on or after 1 April 2009. 

Where HMRC issue a VAT decision before 1 April 2009, the existing provisions for non 
statutory reviews (reconsiderations) continue to apply. sgh 

Where HMRC issue an indirect tax decision (other than a VAT decision) before 1 April 2009 the 
existing mandatory review procedure continues to apply. 

Where an appeal was made to the VAT and Duties Tribunal before 1 April 2009, and the nev 
tribunal exercises its discretion to apply the existing costs rules, HMRC will continue to operat 
the Sheldon practice (under which HMRC do not seek costs from appellants in most cases). 
Commentary—Simon's Taxes A5.109 : PIOViE 


Notes also, Misc VIIA: HM Revenue & Customs decisions—what to do if you disagree-Factsheet HMRC1 (Februar: 
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Tax Appeals Modernisation—Transition guidance = > recta 
The Tribunals Service has published transition guidance on arrangements for appeals heard 1) 


the General Commissioners of Income Tax, the Special Commissioners of Income Tax;the VA1 
& Duties Tribunal and Section 706/04 Tribunals, Ph ariimobrrhow 
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The Tribunals Service has previously published guidance on ex-General Commissioner cases, 
which if they can not be listed to the General Commissioners before 31 March are being listed 
by the Tribunals Service into hearing venues in the new system. The Tribunals Service now 
publishes guidance for transitional cases before the other three tribunals whose functions are 
transferring into the new Tribunals structure, being the Special Commissioners, VAT and Duties 
Tribunal and Section 706/704 Tribunals. 


TRANSITIONAL APPEAL GUIDANCE—SPECIAL ARRANGEMENTS FOR 
GENERAL COMMISSIONERS OF INCOME TAX, APPEALS 


From | April 2009 appeals against decisions of Her Majesty’s Revenue and Customs (HMRC) 
which are currently heard by the General Commissioners of Income Tax (GCIT), will be heard 
by a manifestly independent judicial Tax Tribunal. Administrative support to the tribunal will be 
provided by the Tribunals Service, an executive agency of the Ministry of Justice. 

Appeals will continue to be heard by the GCIT until 31 March. Those appeals which are ready 
for listing, but which the GCIT are unable to hear by 31 March will, as a transitional measure, 
be sent to the Tribunals Service, who will arrange a hearing. The hearings will take place at one 
of the Tribunals Service’s national network of hearing venues. 

If your appeal is to be heard by the new tribunal, we will write to you acknowledging receipt of 
the appeal along with a date and venue for the hearing. Appeals will not be heard until after the 
1 April. 

Guidance on what to expect at a tribunal hearing will be included in our leaflet, “How to Appeal 
— About your Hearing” which will be sent to you along with the hearing notification and will be 
available on a new tax tribunal website from 1 April 2009. 

If you have any questions regarding your appeal or the transitional rules, you will be able to call 
the Tax Appeals Central Processing Centre as contact details will be provided on the hearing 
notification. 

From | April the legislation which governs the way HMRC handle tax appeals is also changing. 
You can find further information in factsheet HMRC1. The factsheet can be found on HMRC’s 
website at www.hmrc.gov.uk/factsheet/hmrel.pdf or by phoning the SA order line on 0845 900 
0404. 


TRANSITIONAL APPEAL GUIDANCE—ARRANGEMENTS FOR APPEALS 
BEFORE SPECIAL COMMISSIONERS OF INCOME TAX, VAT & DUTIES 
TRIBUNAL AND SECTION 706/04 TRIBUNALS 


From | April 2009 appeals against decisions of Her Majesty s Revenue and Customs (HMRC) 
that are currently heard by these Tribunals will be heard in the Tax Chamber of the First-tier 
Tribunal. This guidance is to help Tribunal users understand what will happen to their appeal 
where it is still before (ie has been made to, but has not been decided by) one of the above 
Tribunals on 1 April 2009. 

There is separate, companion guidance for appeals that are either listed before the General 
Commissioners, or would have been listed before the General Commissioners of Income Tax 
prior to | April. 

From | April, your case will proceed as a case before the new First-Tier Tax Chamber. This 
means that that the procedural rules of the new First-tier Tax Chamber will apply. 

However, the Tribunal has the discretion to dis-apply some or all of the new procedural rules 
and to apply some or all of the old procedural rules. In exercising this discretion, the Tribunal 
would be guided by the aim of dealing with the proceedings fairly and justly. 

The Tribunal may not, however, make an Order for Costs where such an order could not have 
been made prior to 1 April. 

There is also transitional guidance from HMRC. This sets out the position where a decision has 
been made prior to 1 April, and where no Tribunal proceedings have yet been started in relation 
to that decision, as well as transitional arrangements in relation to the Sheldon Practice . This 
guidance is available at www.hmrc.gov.uk/about/news.htm 


Commentary—Simon’s Taxes A5.109 ty. ; i 
Note—See also, Misc VIIA: HM Revenue & Customs decisions—what to do if you disagree-Factsheet HMRCI (February 
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Tax Tribunals practice statement—composition of Tribunals 


The Tribunals Service has published a practice note on the composition of tribunals in relation 
to matters that fall to be decided by the Tax Chamber of the First-Tier Tribunal and the Finance 
and Tax Chamber of the Upper Tribunal on or after 1 April 2009. 
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Practice Statement—Composition of Tribunals in Relation to Matters that Fall-to be Decided by 

the Tax Chamber of the First-Tier Tribunal and the Finance and Tax Chamber of ‘the Upper 

Tribunal on or after 1 April 2009 

1 In this Practice Statement: 

a. “the 2007 Act” means the Tribunals, Courts and Enforcement Act 2007). 

b. “the 2008 Order” means the First-tier Tribunal and Upper Tribunal (Composition of 
Tribunal) Order 2008; 

c. “the 2009 Rules” means the Tribunal Procedure (First-tier Tribunal) (Tax, Chamber) 
Rules 2009; 

d. “the Qualifications Order” means the Qualifications for Appointment of Members to the 
First-tier Tribunal and Upper Tribunal Order 2008; 

e. “the Upper Tribunal Rules” means the Tribunal Procedure (Upper Tribunal) Rules 2008; 

f. “Member” means a judge or other member; 

g. “Other member” means a member who is not a judge and has any of the qualifications set 
out in article 2(2)(f), (A), (i), 4(h), (i) of the Qualifications Order. 

2 In exercise of the powers conferred by the 2008 Order the Senior President of Tribunals makes 

the following determinations and supplementary provision: 


TAX CHAMBER OF THE FIRST-TIER TRIBUNAL 


Default paper case 
3 Subject to paragraph 10 a decision must be made by one judge or other member. 


Basic case 


4 A decision that disposes of proceedings or determines a preliminary. issue made at, 01 
following, a hearing must be made by either one, two, or where the Chamber President considers 
it appropriate three, members each of whom is a judge or other member as determined by the 
Chamber President. 

5 Where the Tribunal is constituted under paragraph 4 the “presiding member” for the purposes 
of article 7 of the 2008 Order will be chosen by the Chamber President.~ ~ 

6 Any other decision, including striking out a case under rule 8 of the 2009 Rules (except at, o1 
following, a hearing) or giving directions under rule 5 of the 2009 Rules (whether or not at a 


hearing) must be made by one judge, or one other member who has-been designated’ by the 
Chamber President to make such decisions. y\34¢ 


Standard or complex case 


7 A decision that disposes of proceedings or determines a preliminary, issue made. at, 01 

following, a hearing must be made by: 

a. one judge; or ; 

b. one judge and one or two members each of whom is a judge or other member as determine¢ 
by the Chamber President. 


8 Where the Tribunal is constituted under paragraph 7(b) the “presiding member” for the 
purposes of article 7 of the 2008 Order will be the judge. Where more than one judge is to decide 
the matter the.“presiding member” will be chosen by the Chamber, President... ; 


9 Any other decision, including striking out a case under rule 8 of the 2009 Rules (except at, 01 
following, a hearing) or giving directions under rule 5 of the 2009 Rules (whether or not at < 
hearing) must be made by one judge. ela 


All Cases 


10 Where the Tribunal has given a decision that disposes of proceedings (“the substantive 
decision”), any matter decided under, or in accordance with, rule 5(3)(1) or Part 4 of the 2005 
Rules or section 9 of the 2007 Act must be decided by one judge, unless the Chamber Presiden 
considers it appropriate that it is decided either by: 8 Sea SOR 


a. the same member or members of the Tribunal as gave the substantive decision; or = 


b. a Tribunal, constituted in accordance with paragraphs 3 to 9, comprised of differen’ 
members of the Tribunal to that which gave the substantive COCHIN Ce eae cael carton 


{Oe 
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Finance and Tax Chamber of the Upper Tribunal 

11 A decision that disposes of proceedings or determines a preliminary issue made at, o1 
following, a hearing must be made by; ; 

a. one judge; or WO SAME SOS toro W 5 


b. one judge and one ortwo members each of whom is.aj inec 
by the Chamber President. MSPS AS BSG aS MRT ABT 


12 Where the Tribunal is constituted under paragraph 11(b) the “presiding member” for thi 
purposes of article 7 of the 2008 Order will be the judge. Where more than one judge is to decid 
the matter the “presiding member” will be chosen by the Chamber President. 9 9 ©) 
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13 Any other decision, including striking out a case under rule 8 of the Upper Tribunal Rules 
(except at, or following, a hearing) or giving directions under rule 5 of the Upper Tribunal Rules 
(whether or not at a hearing) must be made by one judge. 


14 Where the Tribunal has given a decision that disposes of proceedings (“the substantive 
decision”), any matter decided under, or in accordance with, rule 5(3)(/) or Part 7 of the Upper 
Tribunal Rules or section 9 of the 2007 Act must be decided by the same member or members of 
the Tribunal as gave the substantive decision. 


15 Paragraph 14 does not apply where complying with it would be impractical or would cause 
undue delay and, in such a case, the matter decided under, or in accordance with, rule 5(3)(/) or 
Part 7 of the Upper Tribunal Rules or section 9 of the 2007 Act must be decided by: 

a. if the substantive decision was given by more than one member of the Upper Tribunal and 
the presiding member or any other judge from that constitution is available, the members of 
the Upper Tribunal who gave the substantive decision and are available to decide the matter; 

b. otherwise, another judge of the Upper Tribunal nominated by the Chamber President. 

Commentary—Simon's Taxes A5.109 


Note—See also, Misc VITA: HM Revenue & Customs decisions — what to do if you disagree — Factsheet HMRC1 (February 
2009). 


16 March 2009. HMRC Brief 10/09 
Tribunals reform ° 


This Revenue & Customs Brief outlines the new tax appeals system and HMRC’s new internal 
review process, due to be implemented from I April 2009. 


INTRODUCTION 


From | April 2009 there will be a major change to the current system of tax tribunals. To 
coincide with this, HMRC is changing the way it handles disagreements about tax. The new 
review process will help provide a more consistent approach to the way we seek to resolve 
disputes with those who disagree with appealable tax decisions made by HMRC. 

At the moment, there are three main tribunals which deal with appeals against HMRC decisions. 
From April, these tribunals will be abolished and replaced by a single Tax Chamber in the 
First-tier Tribunal which will consider all disputes and hear appeals in relation to both direct 
and indirect tax. 


NEW TRIBUNAL 


The Tribunals, Courts and Enforcement Act 2007 introduced two new bodies, the First-tier 
Tribunal and the Upper Tribunal. Over time most existing tribunal jurisdictions including the 
tax tribunals will be transferring into the new bodies. The new system went live on 3 November 
2008. These new statutory bodies are administered by the Tribunals Service which is part of the 
Ministry of Justice. 

Both First-tier and Upper Tribunals are divided into “chambers” where similar types of appeal 
are heard. On 3 November when appeals formerly heard by the Social Security Appeals Tribunal 
successfully transferred to the First-tier Social Entitlement Chamber. 

Tax appeals will transfer to a new First-tier Chamber, to be known as the Tax Chamber, on 
1 April. A right of appeal against decisions of the First-tier Tax Chamber will also be created to 
a new chamber in the Upper Tribunal to be known as the Finance and Tax Chamber. 

The First-tier Tribunal will deal with the vast majority of appeals, apart from a very small 
number of the most complex appeals that will transfer to the Upper Tribunal at first instance. 
The Upper Tribunal will mainly deal with appeals against decisions of the First-tier Tribunal. 
Work within each tier of the tribunal will be organised into specialist chambers, one of which 
will deal with tax. 

The reforms will affect everyone who disagrees with one of our tax decisions and may wish to 
have it reviewed, or to make an appeal. As part of the reforms, the General Commissioners and 
Special Commissioners of Income Tax, the Section 706/704 Tribunal and the VAT & Duties 
Tribunals will be abolished after 31 March 2009 and their existing functions will transfer into the 
new First-tier Tax Chamber. 

Some straightforward appeals will in future usually be dealt with on paper without the need for 
HMRC or customers to attend a hearing. ; 

Where a ‘hearing is needed the Tribunals Service will arrange this. Most appeals will be heard at 
one of a national network of tribunal hearing centres, , 


INTERNAL REVIEW. mis 

To coincide with tribunal reform, our customers will be entitled to request an internal review of 
appealable tax decisions. This new legal right to a review will replace reconsiderations and 
mandatory reviews in indirect taxes (mandatory reviews will remain for decisions about the 
restoration of seized goods). aN 
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Reviews will be optional and will be done by a trained review officer, who has not previously 
been involved with that decision, who will be able to offer a balanced and objective view. In the 
vast majority of cases the review officer will be outside the immediate line management chain of 
the decision maker. 

We must complete reviews within 45 days (unless another period is agreed with the customer). If 
customers do not want a review, or if they do not agree with the result of the review, they can 
appeal to the tribunal for a decision. 


FURTHER INFORMATION 


You can find out more about tribunals reform and internal reviews from the Tribunals Reform 
Project (http://www.hmre.gov.uk/about/tribunals-reform.htm) and more about changes to the 
tax tribunals from the Tribunals Service website (http://www.financeandtaxtribunals.gov.uk/ 
taxAppealsModernisation.htm). 


Commentary—Simon’s Taxes A5.109. 


20 March 2009. HMRC Brief 9/09 
Capital Gains Tax: rebasing rules FA 2008 and Partnerships 


INTRODUCTION 


This Revenue & Customs Brief is about assets held by a partnership on 31 March 1982. Assets 
held on that date are subject to special rules (the “rebasing” rules) when working out capita! 
gains and losses. 

The changes to Capital Gains Tax in Finance Act (FA) 2008 amended the rebasing rules. The 
changes apply to disposals of assets from the start of the 2008-09 tax year (6 April 2008). The 
Brief explains how the rebasing rules apply for people who dispose of partnership assets or whc 
change their share of partnership assets from 2008-09 onwards. 

The Brief applies only to partners whose capital gains are subject to Capital Gains Tax. The 
changes in FA 2008 do not apply to Corporation Tax and companies liable to Corporation Tax 
on their gains are not affected. 


CONTENTS 

The brief covers: 

— Rebasing rules for disposals before 6 April 2008. 

— Rebasing rules for disposals on or after 6 April 2008. 

— Statement of Practice 1/89 (SP 1/89). 

— Appendix A: Examples for disposals before 6 April 2008. 

— Appendix B: Examples for disposals on or after 6 April 2008. 


BACKGROUND 


Partnerships, including Scottish partnerships, are treated as transparent for Capital Gains Ta» 
purposes. This means that any gains or losses accruing on disposals of partnership assets are 
chargeable on the partners rather than on the partnership itself. Partners are treated for thi 
purpose as owning fractional interests in each of the partnership’s assets. Disposals occur wher 
the partnership disposes of an asset or when a partner’s interest in an asset is reduced. 
Statement of Practice D12 (SP D12) explains how gains or losses accruing on disposals 0} 
interests in partnership assets are to be computed. : 


Section 6 and Schedule 2 FA 2008 make rebasing of cost to 31 March 1982 compulsory fo. 


assets held at that date. The changes have effect only for the purposes of Capital Gains Tax 
They do not apply for the purposes of Corporation Tax on chargeable gains. . 


REBASING RULES FOR DISPOSALS BEFORE 6 APRIL 2008 


The rebasing provisions for disposals before 6 April 2008 applied in respect of disposals on 0; 
after 6 April 1988 of assets held on 31 March 1982. PE iene a es 

Assets held at 31 March 1982 were treated as if they had been acquired at their market value o1 
that date so that gains or losses relating to changes in value before that date were not taken intc 
account for Capital Gains Tax purposes. This approach was modified by the kink test whicl 
allowed for a comparison of the gain or loss based on the market value of the assét’on 31 Marcl 
1982 with the gain or loss based on the actual cost before 31 March 1982: The lower of the gain: 
was chargeable to Capital Gains Tax or the lower of the losses was allowable. If on 
computation resulted in a gain and the other in a loss, the person making the disposal wa: 
treated as realising neither a gain nor a loss, ditt dittw obionioo ol 
A person could opt out of the kink test by electing under section 35(5 Taxation of Chargeab eabl 
Gains Act (TCGA) 1992 to have gains or losses computed as if oi of their oetsceuien 
31 March 1982 had been acquired at their market value on that date 
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Section 35(7) TCGA 1992 required separate rebasing elections to be made by a person who held 
assets in more than one capacity. For example, an election made by an individual in respect of 
personal assets would not cover interests in partnership assets held by that individual in his or 
her capacity as a partner. 

There were special rules for arriving at the expenditure allowable in computing the gain on the 
disposal of an asset which had been acquired since 31 March 1982 by way of a statutory “no 
gain/no loss transfer” (a disposal which is treated for Capital Gains Tax purposes as resulting in 
neither a gain nor a loss for the person making the disposal) or an unbroken series of such 
transfers. The gain was computed as if the person making the disposal had owned the asset at 
31 March 1982. 


Examples of how these rules applied in relation to disposals of interests in partnership assets are 
included in Appendix A to this Revenue & Customs Brief. 


REBASING RULES FOR DISPOSALS ON OR AFTER 6 APRIL 2008 


Section 6 and Schedule 2 FA 2008 apply in respect of disposals on or after 6 April 2008 of assets 
held at 31 March 1982. 


Gains or losses arising on disposals on or after 6 April 2008 are computed as if the assets 
disposed of had been acquired at their market value on 31 March 1982. In effect, allowable 
expenditure is “rebased” to 31 March 1982 thus dispensing with the need for the kink test and 
rebasing elections. 


The new section 35A TCGA 1992 applies where a person (‘P’) disposes of an asset on or after 

6 April 2008 and: 

— P acquired the asset after 31 March 1982 and before 6 April 2008 under a statutory no 
gain/no loss provision and 

— any previous disposal and acquisition of the asset after 31 March 1982 was one to which a 
statutory no gain/no loss provision applied and 

— rebasing under section 35(2) TCGA 1992 did not apply to the relevant disposal, that is, the 
disposal of the asset to P 


Where these conditions are satisfied section 35A(2) TCGA 1992 provides that the allowable 
expenditure taken into account in computing a gain or loss when P disposes of the asset on or 
after 6 April 2008 includes the value of the asset at 31 March 1982 and the indexation allowance 
due for the period from 31 March 1982 to the month in which P acquired the asset or, if earlier, 
to April 1998. The previous approach of treating P as having owned the asset at 31 March 1982 
with the appropriate consequences for indexation allowance no longer applies. 


Examples of how these rules apply in relation to disposals of interests in partnership assets are 
included in Appendix B to this Revenue & Customs Brief. 


STATEMENT OF PRACTICE 1/89 (SP 1/89) 


SP 1/89 explains HM Revenue & Customs (HMRC) practice in relation to rebasing and 
indexation allowance where a transfer between partners of an interest in an asset that was held 
by a partnership on 31 March 1982 results in neither a gain nor a loss. 


It enables transfers between partners of interests in partnership assets that result in neither gains 
nor losses to be treated as statutory no gain/no loss transfers for the purposes of the rebasing 
rules in sections 35 and 36 and Schedule 4 TCGA 1992. Partners who dispose of interests in 
assets that had been acquired by them as a result of such transfers are treated as having held 
them on 31 March 1982. 

SP 1/89 provides that the disposal consideration for a transfer between partners of an interest in 
a partnership asset that results in neither a gain nor a loss may be calculated on the assumption 
that an unindexed gain will accrue to the transferor equal to the indexation allowance so that, 
after accounting for indexation allowance, neither a gain nor a loss accrues. Such a disposal may 
be treated as a statutory no gain/no loss disposal for the purposes of section 55(5) TCGA 1992. 
For Capital Gains Tax purposes indexation allowance was frozen as at April 1998 and has been 
abolished for disposals on or after 6 April 2008. 

For disposals of interests in partnership assets that occur on or after 6 April 2008 SP 1/89 will 
apply only in relation to corporate partners whose capital gains are chargeable to Corporation 

ax. 


Disposals on or after 6 April 2008 

HMRC’s practice in relation to rebasing for disposals by non-corporate partners on or after 
6 April 2008 will be consistent with the previous treatment under SP 1/89. Transfers between 
partners of interests in partnership assets after 31 March 1982 and before 6 April 2008 that 
resulted in neither gains nor losses may be treated as statutory no gain/no loss transfers for the 
purposes of section 35A(1)(b) TCGA 1992. 

Where section 35A(2) TCGA 1992 applies in relation to disposals on or after 6 April 2008 the 
allowable expenditure to be taken into consideration in the calculation of a gain or loss includes 
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the value of the asset at 31 March 1982 and any indexation allowance for the period from 
31 March 1982 to the month in which the person making the disposal acquired it or, if earlier, to 
April 1998. 

The effect of SP 1/89 in relation to disposals of interests in partnership assets before and on or 
after 6 April 2008 is considered in the examples in Appendices A and B. 


APPENDIX A 
REBASING RULES FOR DISPOSALS OF INTERESTS IN PARTNERSHIP 
ASSETS BEFORE 6 APRIL 2008 


Example 1—change in partnership sharing ratios—no rebasing election 
made by disposing partner 


Facts 

— A and B formed a partnership on 1 January 1980 sharing assets on a 50:50 basis. 

— The partnership acquired an asset for use in its business on 1 March 1980 for £100,000. 

— The market value of the asset on 31 March 1982 was £120,000. 

— On 1 January 2000 C was admitted as a partner and the sharing ratios were changed to A 
25 per cent:B 50 per cent:C 25 per cent. 

— No payment was made by Partner C to Partner A in consideration for the transfer of ‘a 
25 per cent interest in the partnership asset. 

— Throughout the period the asset was included in the partnership balance sheet at its original 
cost of £100,000. 

— Partner A did not make a rebasing election in his capacity as a partner. 

— Partner B has made a rebasing election in his capacity as a partner, 

— The partnership disposed of the asset on 1 March 2004 for £660,000. 


Analysis 
1. Change in partnership sharing ratios on 1 January 2000 


Partner A disposed of a 25 per cent interest in the asset to Partner C on | January 2000. 


In accordance with paragraph 4 of SP D12 the disposal consideration. will be treated. as 
25 per cent of the current balance sheet value of the asset, £100,000 x 25 per cent = £25,000. 


As the disposal would result in neither a gain nor a loss SP 1/89 applies to treat the transfer as a 
statutory no gain/no loss disposal. Therefore, rebasing does not apply in ‘accordance. with 
section 35 (3)(d) TCGA 1992. 1g 


The effect of SP 1/89 is that the disposal consideration under paragraph 4 SP D12 is adjusted so 
that after accounting for indexation allowance neither a gain nor a loss accrues: © 


PARTNER A—CAPITAL GAINS COMPUTATION FOR 1999-2000 
Disposal consideration 


£100,000 x 25% £25,000 

+ Indexation allowance £120,000 x 25% , bees : 

£30,000 x 1.047 £31,410 
Bt _. £56,410 

Less cost £100,000 x 25% ~.. £25,000 

Unindexed gain ed becf811410 

Indexation allowance ISB! £3 19410 

NG/NL’ 


Capital Gain base cost for partner A 

Partner A £100,000 x 50% = £50,000 — £25,000. = £25,000 
Capital Gain base cost for partner B a 

The effect of the rebasing election made by partner B is that his Capital KiaindBasecaost will be 


based on a proportion of the market value of the asset at 31 March 1982. _ 
Partner B £120,000 x 50% = £60,000 f 


Partner C’s acquisition cost : 
Partner C will be treated as having acquired his 25 i 

L C per cent interest for £56,410 on. 1 Januar 
2000, a sum equal to the disposal consideration taken into account RE eM Binzdqee 
2. Subsequent disposal of the asset by the partnership on 1 March 2004.5 9 Min 


i. 
The partners will be treated as having disposed of their fracti interests in the asset when’ 
partnership disposed of the asset an’t March 2004. SUCH Ra interests in the asset when th 


In accordance with paragraph 2 of SP D12 the disposal consideratioge eae ood 0, willbe 


‘ey Pry Sb eorm 
fi se eb : 


oitelsn sai yin0 


apportioned by reference to the partners’ sharing ratios: i eveare adele 
29s DJ ACC One 
Partner A £660,000 x 25% > Win! aletsd 0} oxutih£165000ewolls 
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Partner B £660,000 x 50% = £330,000 
Partner C £660,000 x 25% = £165,000 
Partner A—Capital Gain computation for 2003-2004 
Partner A did not make a rebasing election so the kink test will apply. 

Cost market value 31 .03.82 
Disposal consideration £165,000 £165,000 
Less cost £ 25,000 
Less market value 31.03.82 
[120,000 x 25% £ 30,000 
Unindexed gain £140,000 £135,000 
ndexation allowance 
230,000 x 1.047 £ 31,410 £ 31,410 
indexed gain £108,590 £103,590 


[he chargeable gain before taper relief is the lower of the two gains, £103,590. 
The chargeable gain after business asset taper relief is £103,590 x 25% = £25,897. 


-artners B and C—Capital Gain computations for 2003-2004 
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Che effect of SP 1/89 is that partner C’s acquisition cost is adjusted under section 55(5) and (6) 
[CGA 1992 to £25,000 (£56,410 — £31,410) and he is treated as having held his interest in the 
yartnership asset on 31 March 1982. 


-artner C makes a rebasing election in his capacity as a partner. 


Partner B Partner C 

Disposal consideration £330,000 £165,000 

ess market value 31.03.82 

120,000 x 50%/25% £ 60,000 £ 30,000 
Jnindexed gain £270,000 £135,000 
ndexation allowance . 
‘60,000/£30,000 x 1.047 £ 62,820 £ 31,410 
ndexed gain £207,180 £103,590 


-artner B’s chargeable gain after business asset taper relief is £207,180 x 25% = £51,795. 
-artner C’s chargeable gain after taper relief is £103,590 x 25% = £25,897. 


=xample 2—change in partnership sharing ratios—rebasing election made 
9y disposing partner 


“acts 
A and B formed a partnership on | January 1980 sharing assets on a 50:50 basis. 
The partnership acquired an asset for use in its business on | March 1980 for £100,000. 
The market value of the asset on 31 March 1982 was £120,000. 
On | January 2000 C was admitted as a partner and the sharing ratios were changed to A 
25 per cent:B 50 per cent:C 25 per cent. 
No payment was made by partner C to partner A in consideration for the transfer of a 
25 per cent interest in the partnership asset. 
Throughout the period the asset was included in the partnership balance sheet at its original 
cost of £100,000. 
Partners A and B have made rebasing elections in their capacity as partners. 
The partnership disposed of the asset on 1 March 2004 for £660,000. 


Analysis 
. Change in partnership sharing ratios on | January 2000 
-artner A disposed of a 25 per cent interest in the asset to partner C on | January 2000. 


n accordance with paragraph 4 of SP D12 the disposal consideration will be treated as 
'5 per cent of the current balance sheet value of the asset, £100,000 < 25 per cent = £25,000. 


\P 1/89 does not apply because the transfer is not one which results in neither a gain nor a loss. 


»ARTNER A—CAPITAL GAIN COMPUTATION FOR 1999-2000 
Jisposal consideration 


100,000 x 25% £25,000 
ess market value at 31 March 1982 

120,000 x 25% ~ £30,000 
OSS £5,000 
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Capital Gain base costs for partners A and B—rebasing elections apply 


Partner A £120,000 x 50% = £60,000 — £30,000 = £30,000 
Partner B £120,000 x 50% = £60,000 


Partner C’s acquisition cost 

Partner C will be treated as having acquired his 25 per cent interest in the partnership asset fo1 
£25,000 on 1 January 2000, a sum equal to the disposal consideration taken into account fot 
partner A. 

2. Subsequent disposal of the asset by the partnership on 1 March 2004 

The partners will be treated as having disposed of their fractional interests in the asset when the 
partnership disposed of the asset on 1 March 2004. 


In accordance with paragraph 2 of SP D12 the disposal consideration, £660,000, will bs 
apportioned by reference to the partners’ sharing ratios: 


Partner A £660,000 x 25% = £165,000 
Partner B £660,000 x 50% = £330,000 
Partner C £660,000 x 25% = £165,000 
PARTNERS’ CAPITAL GAIN COMPUTATIONS FOR 2003-2004 

Partner A Partner B Partner C 
Disposal consideration £165,000 £330,000 £165,000 
Less market value 31.03.82 
£120,000 x 25%/50% £ 30,000 £ 60,000 
Less cost 01.01.00 £ 25,000 
Unindexed gain £135,000 £270,000 
Gain £140,000 
Indexation allowance 
£30,000/£60,000 x 1.047 £ 31,410 £ 62,820 
Indexed gain £103,590 £207,180 


Partner C is not entitled to indexation allowance as he acquired his interest after 31 March 1998 


CHARGEABLE GAINS AFTER BUSINESS ASSET TAPER RELIEF: 


Partner A £103,590 x 25% S £25,897 
Partner B £207,180 x 25% = £51,795 
Partner C £140,000 x 25% = £35,000 


Example 3—change in partnership sharing ratios following revaluation of 
an asset in the partnership accounts—rebasing election made by 
disposing partner 


Facts 

— A and B formed a partnership on | January 1980 sharing assets on a 50:50 basis. 
— The partnership acquired an asset for use in its business on 1 March 1980 for £100,000, 
— The market value of the asset on 31 March 1982 was £120,000. 

— On | December 1999 the asset was revalued in the partnership accounts to £480,000. 


— On 1 January 2000 C was admitted as a partner and the sharing ratios were changed to / 
25 per cent:B 50 per cent:C 25 per cent. ; 


~ No payment was made by Partner C to Partner A in consideration for the transfer of : 
25 per cent interest in the partnership asset. 


~ Partner A and partner B have made rebasing elections in their capacity as partners. 
— The partnership disposed of the asset on 1 March 2004 for £660,000. 
Analysis 


1. Change in partnership sharing ratios on | January 2000 ed 
Partner A disposed of a 25 per cent interest in the asset to partner C on | January 2000. 


In accordance with paragraph 4 of SP D12 the disposal consideration will be treated a 
25 per cent of the current balance sheet value of the asset, £480,000 x 25 per cent = £120,000. 


SP 1/89 does not apply because the transfer is not one which results in neither a gain nor a los: 


PARTNER A—CAPITAL GAIN COMPUTATION FOR 1999-2000 AD ce Sa 

Disposal consideration ibd sR WaRSt SiC 
£480,000 x 25% £120,000. 
Less market value at 31 March 1982 te si A Sbvattit bad 


£120,000 x 25% £30,000 9 5) 


Unindexed gain £ 90;,00008 . 226. 
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Less Indexation allowance 
£30,000 x 1.047 £ 31,410 
Indexed gain £ 58,590 


The chargeable gain after taper relief is £58,590 x 85% = £49,801. 
Capital Gain base costs for partners A and B—rebasing elections apply 
Partner A £120,000 x 50% = £60,000 — £30,000 = £30,000 

Partner B £120,000 x 50% = £60,000 


Partner C’s acquisition cost 


Partner C will be treated as having acquired his 25 per cent interest in the partnership asset for 
£120,000 on | January 2000, a sum equal to the disposal consideration taken into account for 
Partner A. 

2. Subsequent disposal of the asset by the partnership on 1 March 2004 

The partners will be treated as having disposed of their fractional interests in the asset when the 
partnership disposed of the asset on 1 March 2004. 

In accordance with paragraph 2 of SP D12 the disposal consideration, £660,000, will be 
apportioned by reference to the partners’ sharing ratios: 


Partner A £660,000 x 25% = £165,000 
Partner B . £660,000 x 50% = £330,000 
Partner C £660,000 x 25% = £165,000 
PARTNERS’ CAPITAL GAIN COMPUTATIONS FOR 2003-2004 

| Partner A Partner B Partner C 
Disposal consideration £165,000 £330,000 £165,000 
Less market value 31.03.82 

£120,000 x 25%/50% £ 30,000 £ 60,000 

Less cost 01.01 .00 £120,000 
Unindexed gain £135,000 £270,000 

Gain £ 45,000 
Indexation allowance 

£30,000/£60,000 x 1.047 £ 31,410 £ 62,820 

Indexed gain £103,590 £207,180 


Partner C is not entitled to indexation allowance as he acquired his interest after 31 March 1998. 


CHARGEABLE GAINS AFTER BUSINESS ASSET TAPER RELIEF: 


Partner A £103,590 x 25% = £25,897 
Partner B £207,180 x 25% = £51,795 
Partner C £45,000 x 25% = £11,250. 
APPENDIX B 


REBASING RULES FOR DISPOSALS OF INTERESTS IN PARTNERSHIP 
ASSETS ON OR AFTER 6 APRIL 2008 


Example 4—change in partnership sharing ratios on or after 6 April 
2008—FA 2008 rebasing rules 


Facts 

— A and B formed a partnership on | January 1980 sharing assets on a 50:50 basis. 

— The partnership acquired an asset for use in its business on 1 March 1980 for £100,000. 

~ The market value of the asset on 31 March 1982 was £120,000. 

—~ On 1 June 2008 C was admitted as a partner and the sharing ratios were changed to A 
25 per cent:B 50 per cent:C 25 per cent. 

~ No payment was made by partner C to partner A in consideration for the transfer of a 
25 per cent interest in the partnership asset. (i! 

— Throughout the period the asset was included in the partnership balance sheet at its original 
cost of £100,000. 

— The partnership disposed of the asset on | September 2009 for £660,000. 


Analysis 
1. Change in partnership sharing ratios on 1 June 2008 
Partner A disposed of a 25 per cent interest in the asset to partner C on 1 June 2008. 


In accordance with paragraph 4 of SP D12 the disposal consideration will be treated as 
25 per cent of the current balance sheet value of the asset, £100,000 x 25 per cent = £25,000. 
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SP 1/89 and the practice outlined in this Brief in relation to disposals on or after 6 April 2008 do 
not apply because the transfer is not one which results in neither a gain nor a loss. 


PARTNER A—CAPITAL GAIN COMPUTATION FOR 2008—09—FA 2008 REBASING RULES 
Disposal consideration 


£100,000 x 25% £25,000 
Less market value 31.03.82 
£120,000 x 25% £30,000 
Loss £ 5,000 
CAPITAL GAIN BASE COSTS FOR PARTNERS A AND B—FA 2008 REBASING RULES 
Partner A £120,000 x 50% = £60,000 — £30,000 = £30,000 

Partner B £120,000 x 50% = £60,000 


Partner C’s acquisition cost 


Partner C will be treated as having acquired his 25 per cent interest in the partnership asset fo1 
£25,000 on 1 June 2008, a sum equal to the disposal consideration taken into account for partne: 
A. 

2. Subsequent disposal of the asset by the partnership on | September 2009 

The partners will be treated as having disposed of their fractional interests in the asset when th 
partnership disposed of the asset on 1 September 2009. 

In accordance with paragraph 2 of SP D12 the disposal consideration, £660,000, will bs 
apportioned by reference to the partners’ sharing ratios. 


Partner A £660,000 x 25% = £165,000 
Partner B £660,000 x 50% = £330,000 
Partner C £660,000 x 25% = £165,000 
PARTNERS’ CAPITAL GAIN COMPUTATIONS FOR 2009-2010 
Partner A Partner B Partner C 

Disposal consideration £165,000 £330,000 £165,000 
Less market value 31.03.82 

£120,000 x 25%/50% £ 30,000 £60,000 —~ ‘ 
Less cost “£ 25,000 
Gains £135,000 £270,000 £140,000 


Example 5—change in partnership sharing ratios before 6 April 2008 
followed by disposal of asset on or after 6 April 2008—S 35A TCGA 1992 


Facts 


~ A and B formed a partnership on | January 1980 sharing assets on a 50:50 basis. } 

— The partnership acquired an asset for use in its business on 1, March 1980 for £100,000. 

— The market value of the asset on 31 March 1982 was £120,000. 

~ On | January 2000 C was admitted as a partner and the sharing ratios were changed to : 
25 per cent:B 50 per cent:C 25 per cent. 

~ No payment was made by partner C to partner A in consideration. for the transfer’ of i 
25 per cent interest in the partnership asset. 

~ Throughout the period the asset was included in the partnership balance sheet. at its origina 
cost of £100,000. mano Pb slam 

~ Partners A and B did not make rebasing elections in their capacity, as partners. 

— The partnership disposed of the asset on | March 2009 for £660,000. 


Analysis a 

1. Change in partnership sharing ratios on 1 January 2000 : pis oe he " otf] 
Partner A disposed of a 25 per cent interest in the asset to partner © on L January: 2000. 

In accordance with paragraph 4 of SP D12 the disposal’ consideration’ will “be ‘treated a 
25 per cent of the current balance sheet value of the asset, £100,000 “ 25'per cent = £25,000. 


Pies disposal peas re in eg a gain nor a loss SP 1/89 applies " at | the'transfer as } 
Statutory no gain/no loss disposal. Therefore, rebasing does not a | accord: n itl 
section 35(3)(d) TCGA 1992. P Bea APP ee He Hapits 


The effect of SP 1/89 is that the disposal consideration under paragraph 4 S vi ed s« 
that after accounting for indexation allowance neither a gain ms Piaas 4she esa 
aleylanl 
PARTNER A—CAPITAL GAIN COMPUTATION FOR 1999-2000 . joune giderse seq fisgnedD 
Disposal consideration 25% eis een co Mabeaian ‘ 
Pe cone 99 19q 6° 6 To Bovogeib 25.000 


t dqsvgeuq ¢ 
+ Indexation allowance £120, 000 x 25% ssheei ite tas ¥ Ri $h90 19q 2 
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£30,000. x 1.047 £31,410 
£56,410 

Less cost £100,000 x 25% £25,000 

Unindexed gain £31,410 

Indexation allowance £31,410 

NG/NL 

CAPITAL GAIN BASE COSTS FOR PARTNERS A AND B 

Partner A £100,000 x 50% = £50,000 — £25,000 = £25,000 

Partner B £100,000 x 50% = £50,000 


Partner C’s acquisition cost 


Partner C will be treated as having acquired his 25 per cent interest in the partnership asset for 
£56,410 on 1 January 2000, a sum equal to the disposal consideration taken into account for 
partner A. 

2. Subsequent disposal of the asset by the partnership on 1 March 2009 

The partners will be treated as having disposed of their fractional interests in the asset when the 
partnership disposed of the asset on | March 2009. 

In accordance with paragraph 2 of SP D12 the disposal consideration, £660,000, will be 
apportioned by reference to the partners’ sharing ratios: 


Partner A £660,000 x 25% = £165,000 
Partner B £660,000 x 50% = £330,000 
Partner C £660,000 x 25% = £165,000 
‘PARTNERS A AND B—CAPITAL GAIN COMPUTATIONS FOR 2008—-2009—FA 2008 REBASING 
RULES 

Partner A Partner B 
Disposal consideration £165,000 £330,000 
Less market value 31.03.82 
£120,000 x 25%/50% £ 30,000 £ 60,000 
Gains £135,000 £270,000 


Partner C—Capital Gain computation for 2008—09—Section 35A TCGA 1992 


The effect of SP 1/89. was to treat partner C as having acquired his 25 per cent interest on 
1 January 2000 for £56,410, a sum based on 25 per cent of the original cost of the asset adjusted 
for indexation allowance. . 

The changes in FA 2008 which apply to disposals on or after 6 April 2008 mean that the previous 
rules are superseded with the result that Section 55(5) and (6) TCGA 1992 no longer apply to 
strip out indexation allowance from partner C’s Capital Gain base cost. 

Consistently with HMRC’s practice as set out in SP 1/89 the disposal by which partner C 
acquired his 25 per cent interest in the asset after 31 March 1982 and before 6 April 2008 may be 
treated as a statutory no gain/no loss disposal for the purposes of section 35A(1)(b) TCGA 
1.992. 

The effect of section 353A TCGA 1992 is to treat partner C as having acquired his interest for a 
sum equal to 25 per cent of the market value of the asset on 31 March 1982 plus indexation 
allowance for the period 31 March 1982 to 1 January 2000: 


£30,000 (£120,000 = 25%) + £31,410 (£30,000 x 1.047) = £61,410 


Partner C 
Disposal consideration £165,000 
less cost per s35A (2) £ 61,410 
Gain £103,590 


Example 6—changes in partnership sharing ratios before and after 6 April 
2008 followed by disposal of asset—S 35A TCGA 1992 


Facts 


A and B formed a partnership on | January 1980 sharing assets on a 50:50 basis. 

The partnership acquired an asset for use in its business on 1 March 1980 for £100,000. 
The market value of the asset on 31 March 1982 was £120,000. 

On'1 January 2000 C was admitted as a partner and the sharing ratios were changed to A 
25 per cent:B 50 per cent:C 25 per cent. 


- No payment was made by partner C to partner A in consideration for the transfer of a 


25 per cent interest in the partnership asset. _ \ mm 
Throughout the period the asset was included in the partnership balance sheet at its original 


cost of £100,000. Biv 


Partners A and B did not make rebasing elections in their capacity as partners. 
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On | June 2008 D is admitted to the partnership and the sharing ratios become A 
20 per cent: B 40 per cent: C 20 per cent: D 20 per cent. 
No payment was made by partner D to partners A, B and C in consideration for the transfer 
of a 20 per cent interest in the partnership asset. 

— The partnership disposed of the asset on 1 May 2009 for £660,000. 


Analysis 
1. Change in partnership sharing ratios on | January 2000 
Partner A disposed of a 25 per cent interest in the asset to partner C on 1 January 2000. 


In accordance with paragraph 4 of SP D12 the disposal consideration will be treated as 
25 per cent of the current balance sheet value of the asset, £100,000 x 25 per cent = £25,000. 


As the disposal would result in neither a gain nor a loss SP 1/89 applies to treat the transfer as a 
statutory no gain/no loss disposal. Therefore, rebasing does not apply in accordance with 
section 35(3)(d) TCGA 1992. 

The effect of SP 1/89 is that the disposal consideration under paragraph 4 SP D12 is adjusted so 
that after accounting for indexation allowance neither a gain nor a loss accrues. 


PARTNER A—CAPITAL GAIN COMPUTATION FOR 1999-2000 
Disposal consideration 


£100,000 x 25% £25,000 

+ Indexation allowance £120,000 x 25% 

£30,000 * 1.047 £31,410 
£56,410 

Less cost £100,000 x 25% £25,000 

Unindexed gain £31,410 

Indexation allowance £31,410 

NG/NL 

CAPITAL GAIN BASE COSTS FOR PARTNERS A AND B 

Partner A £100,000 x 50% = £50,000 — £25,000 = £25,000 

Partner B £100,000 x 50% = £50,000 


Partner C’s acquisition cost 


Partner C will be treated as having acquired his 25 per cent interest in the partnership asset for 
£56,410 on 1 January 2000, a sum equal to the disposal consideration taken into account for 
partner A. 


2. Change in partnership sharing ratios on | June 2008 
Partners A, B and C disposed of part of their interests in the asset to partner D on 1 June 2008. 


In accordance with paragraph 4 of SP D12 the disposal consideration will be treated as a 
proportion of the current balance sheet value of the asset. 


Partner A £100,000 « 5% = £ 5,000 
Partner B £100,000 * 10% = £10,000 » 
Partner C £100,000 x 5% = £ 5,000 


PARTNERS A AND B—CAPITAL GAIN COMPUTATIONS FOR 2008—2009—FA 2008 REBASING 
RULES 


Partner A Partner B 
Disposal consideration £5,000 ~ £10,000 
Less market value 31.03.82 
£120,000 x 5%/10% £6,000 | £12,000 
Losses £1,000 £ 2,000 


Partner C—Capital Gain computation for 2008-09—Section 35A TCGA 1992 


The effect of SP 1/89 was to treat partner C as having acquired his 25 per cent interest on 


| January 2000 for £56,410, a sum based on 25 per cent of the original cost of the asset adjusted 
for indexation allowance. : 


The changes in FA 2008 which apply to disposals on or after 6 April 2008 mean that the previous 
rules are superseded with the result that Section 55(5) and (6) TCGA 1992 no longer apply to 
strip out indexation allowance from partner C’s Capital Gain base cost. == 


Consistently with HMRC’s practice as set out in SP 1/89 the disposal b Aleks rtner C 
acquired his 25 per cent interest in the asset after 31 March 1982 and before 4 April 2( eee be 
i as a statutory no gain/no loss disposal for the purposes of section 35A(1)(b) TCGA 
; ni Imes 1Se CS 
The effect of section 35A TCGA 1992 is to treat partner C as having acquired his interest for a 
sum equal to 25 per cent of the market value of the asset on 31 March 1982 plus indexation 
allowance for the period 31 March 1982 to 1 January 2000: i A evenae9 
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£30,000 (£120,000 x 25%) + £31,410 (£30,000 x 1.047) = £61,410 


PARTNER C 

Disposal consideration £ 5,000 

Less cost per s35A (2) 

£61,410 x 5%/25% £12,282 
Loss £7,282 


CAPITAL GAIN BASE COSTS FOR PARTNERS A, B AND C 

Partner A £120,000 x 20% = £24,000 
Partner B £120,000 x 40% = £48,000 
Partner C £61,410 — £12,282 = £49,128 
Partner D’s Capital Gain base cost 


Partner D will be treated as having acquired his 20 per cent interest in the asset for £20,000, a 
sum equal to the disposal consideration taken into account for partners A, B and C (£5,000 + 
£10,000 + £5,000). 

3. Subsequent disposal of the asset by the partnership on 1 May 2009 

The partners will be treated as having disposed of their fractional interests in the asset when the 
partnership disposed of the asset on 1 May 2009. 

In accordance with paragraph 2 of SP D12 the disposal consideration will be apportioned by 
reference to the partners’ sharing ratios: 


Partner A £660,000 x 20% = £132,000 
Partner B £660,000 <x 40% = £264,000 
Partner C £660,000 x 20% = £132,000 
Partner D £660,000 x 20% = £132,000 


PARTNERS’ CAPITAL GAIN COMPUTATIONS FOR 2009-2010 
Partner A Partner B Partner C Partner D 


Disposal consideration £132,000 £264,000 £132,000 £132,000 
Less market value 31.03.82 £ 24,000 £ 48,000 

less cost (per s 35A) £ 49,128 

less cost £ 20,000 
Gains £108,000 £216,000 £82,872 £112,000 


Commentary—Simon’s Taxes C3.206. 


25 March 2009. HMRC Brief 17109 
Residence, domicile and the remittance basis: operational changes 


The Finance Act 2008 made a number of changes to the remittance basis tax rules and some 

changes to the residence rules. These changes followed the ending of the review of residence and 

Jomicile which started in 2002. The changes can be found in sections 24 and 25 and Schedule 7 

of the Finance Act 2008 but can be summarised broadly as: 

- Most individuals now need to make an annual claim to the remittance basis. 

- Individuals claiming the remittance basis of taxation, where they have unremitted foreign 
income or gains of £2,000 or more arising in the tax year, lose their entitlement to personal 
allowances and the annual exempt amount for Capital Gains Tax. 

- The introduction of an annual £30,000 tax charge for adult remittance basis users resident in 
the UK in the current year and for seven or more of the previous nine years where they have 
unremitted foreign income or gains of £2,000 or more in the current year. 

~ Changing the day counting rules that determine when someone becomes resident in the UK 
under the 183-day rule to count as a day any day upon which an individual is in the UK at 
the end of that day (ie at midnight), subject to a new rule for transit passengers. 

- Closure of a number of loopholes and flaws in the remittance basis that allowed people to 
bring untaxed income or gains into the UK tax-free. 

- In the light of these changes HM Revenue & Customs (HMRC) is making some changes to 
the way we deal with residence, domicile and the remittance basis of taxation. 


GUIDANCE 

The main HMRC guidance for residence, domicile and remittance basis issues has for many 
years been the IR20. This was updated last year to incorporate some changes introduced by 
Finance Act 2008 but, as already announced; we recognise that IR20 needs significant revision. 
$0 guidance to replace the IR20 will be published soon and at the same time the IR20 will be 


918 Sud 


25 March 2009 Press Releases etc 12160 


withdrawn. We will also be withdrawing any other HMRC guidance on residence and ordinary 
residence contained in other HMRC manuals, Statements of Practice and publications (for 
example HMRC Brief 1/07, TB52, SP A10, SP 3/81, SP 2/91, SP 17/91). In the light of this any 
practices associated with the old guidance, whether in IR20 or elsewhere, will not apply from 
6 April 2009, unless provided for in the new guidance. That new guidance will be in the form of 
a new set of internet based guidance supported by HMRC guidance manuals for our staff which 
are also published on the Internet. 


The new guidance reflects the 2008 Finance Act changes, other changes from other Finance Acts 
and recent court decisions in this area. Some wholly new guidance is being issued in some areas, 
such as domicile, to help people correctly self-assess their tax liability. 


Some interim guidance had been made available already, mostly in the form of Frequently Asked 
Questions (FAQs) and the explanatory notes for Schedule 7 Finance Act 2008. This interim 
guidance will be incorporated into the new permanent guidance as appropriate. The following 
guidance has already been released: 


Guidance on Employment Related Securities (www.hmre.gov.uk/manuals/ersmmanual/ 
ersm160000.htm) 
Guidance on section 690 ITEPA directions as explained below (www.hmre.gov.uk/manuals/ 
epmanual/ep8095.htm) : 

— Statement of Practice 1/09 (which replaces Statement of Practice 5/84). 

Coming to work in the UK (www.hmre.gov.uk/migrantworkers/index.htm) 


The remaining guidance will be published shortly and will include: 


A simple guide to residence, ordinary residence and domicile. 

The “Residence, Domicile & the Remittance Basis” guidance (HMRC6). This replaces the 
old IR20. 

New. guidance on the remittance basis rules. (This will form part of the new “Residence. 
Domicile and Remittances” manual for HMRC staff.) 

Some new guidance on domicile. (This will move to the Residence, Domicile and Remit- 
tances manual in due course.) 

Some new guidance on non-resident trusts. 

Some guidance on the application of the remittance basis to the Transfer of Assets 
legislation. (This will form part of the new “Transfer of Assets” manual for HMRC staff.) 
— Updates to the Capital Gains Tax manual to reflect the changes to the remittance basis. 

— A new short guide for international students. 

— Revised guidance on letting property abroad. 


Most of the guidance (www.hmrc.gov.uk/cnr/res-dom-tax-amends.htm) will initially be pub- 
lished but over the coming months it will be incorporated into existing guidance manuals as 
appropriate and published as part of our general internet guidance. The same webpage wil 
provide links to any guidance published in existing guidance manuals. 


INITIAL NON-DOMICILE CLAIMS—FORM DOM 1 


Tax Bulletin 29 (www.hmre.gov.uk/bulletins/tb29.htm), published in June 1997, announced tha 
following the introduction of self assessment HMRC (the former Inland Revenue) would nc 
longer provide a residence rulings service. However we continued to:accept initial:non-domicil 
claims on forms DOM | or P86. Enquiries are sometimes undertaken into such claims unde: 
Schedule 1A TMA 1970. In addition an enquiry under section 9A TMA 1970 can also be mad 
into a claim to non-domicile status made on a Self Assessment tax return either asa stand alone 
enquiry or as part of a wider enquiry. ( betisie Holt 

The publication of our new guidance on domicile, plus the fact that from 2008-09 onwards : 
claim to the remittance basis is no longer mandatory, and must be madé’on’a ‘year by year basi: 
where an individual has unremitted foreign income or gains of £2,000 or more arising in the ta 
year, mean that HMRC will no longer accept initial non-domicile claims on form DOM '1 o: 
form P86. Form DOM | is being withdrawn completely. It will be replaced’ by ‘the nev 
comprehensive domicile guidance mentioned above that will allow the vast majority of people tc 
self assess their own domicile status. Form P86 will also be withdrawn soon and ‘replaced by : 
new form. Until such time as the new form is issued individuals do not need to fill’in boxes 12 tc 


17 on the P86 when submitting it. If they choose to fill in those boxes HMRC will ignore th 
content when processing the form. i4iu7 veb-€34 quits 


Any DOM | forms received by HMRC by close of business 25 March 2009 will still be processec 
but any received after that date will be returned unexamined. ~ ‘sigh 

In future, enquiries about domicile status will, subject to the comments below about Inheritanc 
Tax, be dealt with by way of an enquiry into a Self Assessment tax se a ae ar 
individual has claimed the remittance basis on the grounds that they are not domiciled in th 
UK. Where an individual has already submitted a form DOM 1 or P86 and obtaine initia 
view from HMRC about their domicile status it will be unusual for us to open ans uiry int 
domicile status in the few years after that; unless new information becomes’ availé 
indicates our initial view was incorrect or there has been a change im circumstances: Howeve 
with the passage of time, circumstances and intentions change and so that initial view fron 
HMRC can become less and less useful as an indicator of domicile status. For example if ai 
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individual had advised HMRC on their arrival in England a decade or so ago that they planned 
to leave the UK after five years but had since married, had a family and decided to make 
England their permanent home then they will have adopted a domicile of choice within the UK. 


DOMICILE AND INHERITANCE TAX 


Where an individual who is not domiciled in the UK settles non-UK assets into a non-UK 
resident trust then assets in that trust will not be subject to inheritance tax. Following the release 
of the new. HMRC guidance on domicile most settlors should now be able to decide for 
themselves whether or not they are UK domiciled. 


An individual setting up a non-resident trust who, having taken account of the new HMRC 
guidance, considers they are non-UK domiciled is not obliged to submit an Inheritance Tax 
account to HMRC. If the settlor is non-UK domiciled then no Inheritance Tax is due. But if an 
Inheritance Tax account is submitted in these circumstances, HMRC will continue its existing 
practice and only open an enquiry into that return if the amounts of Inheritance Tax at stake 
make such an enquiry cost effective to carry out. At present that limit is £10,000. 


As is currently the case, where HMRC has expressed an opinion on the domicile status of a 
settlor for Inheritance Tax purposes we will not normally seek to reconsider that opinion unless 
new information becomes available that indicates our initial opinion was incorrect or there has 
been a material change in the circumstances of the settlor. However, when we make a decision it 
applies only to the date of the transaction concerned. So if circumstances change, the individual 
returns to the UK for example, that individual’s domicile may need to be considered again at 
another point in time. Domicile is not a static thing, it can change as people’s circumstances and 
intentions change. 


ENQUIRIES INTO DOMICILE STATUS 


For 2008-09 and later years, in order to make a valid claim to the remittance basis individuals 
will be required to state on their Self Assessment tax return the grounds for their entitlement by 
stating either that they are not domiciled in the UK or that they are not ordinarily resident in the 
UK (or both). The new domicile guidance will help individuals decide their domicile status, 
supported as appropriate by any professional advice they may obtain. As a result, if HMRC 
decides to enquire into an individual’s domicile status this. will be by way of a section 9A TMA 
enquiry into their Self Assessment tax return. (Alternatively in appropriate cases HMRC may 
enquire into an individual’s domicile status by way of a Part VIII IHTA enquiry into an 
Inheritance Tax return.) Where a claim to the remittance basis is not challenged for that year it 
does not mean HMRC necessarily accepts the individual’s domicile is outside the UK and does 
not prevent HMRC from later opening an enquiry to consider the domicile status of the 
individual in relation to that, or any earlier year. 

Enquiries aimed at establishing an individual’s domicile are, by their very nature, examinations 
of an individual’s background, lifestyle, habits and intentions, possibly over the course of a 
lifetime. Consequently, any such enquiries conducted by HMRC will, where necessary, extend to 
areas of individuals’ and their families’ affairs that may not normally be regarded as relevant to 
their UK tax position. As a result of some feedback from customers on such domicile enquiries 
our new domicile guidance includes a section starting at paragraph 49600 which explains the 
nature of a domicile enquiry and the sorts of questions an individual will need to answer as part 
of that enquiry. 

Where HMRC has expressed a view on an individual’s domicile status for income tax or capital 
gains tax purposes, as a result of an enquiry, then that view will also apply for Inheritance Tax 
purposes at that time. Likewise a HMRC view expressed for Inheritance Tax purposes, following 
a Part VIII [HTA enquiry, will also apply for income tax and capital gains purposes at that time. 
However, it is important to remember that each decision on domicile will be made at a certain 
point in time, if circumstances have changed since the time of the relevant decision, the domicile 
of the taxpayer may also have changed. 


REMITTANCE BASIS USERS WHOSE FOREIGN INCOME AND GAINS IS 
LESS THAN £2,000 

Under section 809D ITA 2007 an individual who is entitled to claim the remittance basis of 
taxation but whose total unremitted foreign income and gains is less than £2,000 in any tax year, 
can use the remittance basis without having to make a formal claim each year by submitting a 
Self Assessment tax return. Also, such users will not lose any of their Personal Allowances or 
their Annual Exempt Amount. 

Individuals making use of section 809D are still taxable on any foreign income or gains remitted 
to the UK. Remittances may be in the form of cash, assets or services enjoyed in the UK. 
Taxable remittances have to be included on a self assessment tax return. Also, some people who 
are able to use the remittance basis under section 809D will already be within self assessment 
and so have an annual Self Assessment tax return to' make. There is a new box on the 
supplementary “Residence and Remittance Basis etc.” pages (SA109) for such individuals to 
advise HMRC of their use of the remittance basis under section 809D. This ensures they 
continue to get their Personal Allowances and the Annual Exempt Amount. 
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It is recognised that some individuals, in particular those on low income, may make small cash 
remittances to the UK, out of foreign income or gains, and as a result have to complete a Self 
Assessment tax return possibly to pay only a small amount of tax. This is particularly the case 
where foreign tax has already been paid on the income or gains. Where an individual who is 
making use of section 809D remits less than a total of £500 in cash, which arises from foreign 
income or gains, into the UK during the tax year, then HMRC will accept that such an 
individual does not need to make a Self Assessment Tax return simply to pay the tax on those 
cash remittances. However where such an individual is required to complete a Self Assessment 
tax return for any other reason, or HMRC serves them with a notice to make a return, then they 
will need to include those remittances on the return and pay the tax due. This practice will apply 
for 2008-09 and subsequent years. 


INDIVIDUALS PAYING THE £30,000 REMITTANCE BASIS CHARGE 


The £30,000 charge is not a separate stand alone tax charge but rather a charge to income tax 01 
Capital Gains Tax on unremitted foreign income or gains. The fact that the £30,000 constitutes 
income tax or Capital Gains Tax (or a combination of the two) ensures that individuals whe 
remit all of their foreign income and gains to the UK can get credit for the £30,000 against thei 
UK liabilities. In order to obtain that relief individuals have to make sure they make appropriate 
nominations of the income or gains upon which the £30,000 is paid. 


The rules for nominating income and gains upon which the £30,000 is paid, and the rules fo: 
identifying what is taxed if those nominated income or gains are later remitted to the UK, can be 
complex. To help ensure individuals who pay the £30,000 get the right level of customer suppor! 
from HMRC, we have decided that most individuals who pay the £30,000, or have paid it in the 
past, will have their tax affairs dealt with in one HMRC office from 2009-10. This will be the 
CAR Residency office in Castle Meadow, Nottingham. 

Customers who are sent a self assessment return by a different office should make the return tc 
the office issuing that return. Once the return has been received by HMRC we will arrange fo: 
the individual’s tax records to be transferred to the CAR Residency office in Nottingham anc 
advise the individual and any agent, accordingly. Until such time as individuals or their agent: 
receive such a notification they should continue to deal with their current tax office. 


SECTION 690 ITEPA DIRECTIONS 


Prior to April 2008 non-domiciled individuals and not ordinarily resident individuals wer 
automatically taxed on the remittance basis on their foreign employment income. However sinc: 
April 2008 individuals have to make an annual claim to the remittance basis. Section 690 ITEPA 
was amended in Finance Act 2008 to reflect this change for not ordinarily resident employees 
Prior to April 2008 employers were able to ask for a section 690 direction which permitted then 
not to apply PAYE to certain employment income paid to not ordinarily resident employee: 
entitled to be taxed on the remittance basis. These rules have been amended to allow thi: 
procedure to continue. 


As mentioned above, revised guidance (www.hmre.gov.uk/manuals/epmanual/ep8095.htm) o1 
this has already been published on the HMRC website. 


Commentary—Simon’s Taxes E5.302, E6.113. 


31 March 2009. HMRC Brief 12/09 
Re-classification of claims to capital allowances 


This Brief explains HM Revenue & Customs’ view that the ‘error or mistake’ provisions canno 
be used to substitute a claim for plant & machinery allowances for an earlier claim to industria 
or agricultural buildings allowances in respect of expenditure incurred in a closed year. 

This Brief clarifies the HM Revenue & Customs (HMRC) view that once a business ha: 
exercised its choice to claim one type of capital allowance rather than another, that choice may 
not be revisited and effectively reversed in respect of expenditure incurred in a closed year, unde 
the ‘error or mistake’ provisions. OO SBMA CoS 


—_—— 


INTRODUCTION y tick eee Ine 


Capital Allowances Act (CAA) 2001 expressly provides that if an allowance is made under on: 
Part of the Act no further allowance may be made under another Part.of the Act in respect o 
the same expenditure. ene Sian aite 
Following the Government’s announcement at Budget 2007 that Sheri: onstage 
buildings allowances (IBAs & ABAs) would be gradually withdrawn, taxpayers have. enquire 
about the possibility of submitting ‘error or mistake’ claims in order to: 
~ substitute claims for plant and machinery capital allowances (PMAs) in respect of thei 
expenditure on certain building fixtures edi iho Atoyrsinddaobegen 
~ for part of their previous IBA or ABA claims on their expenditure on the building as % 
whole (ioe tga calereat ceo 
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This Brief explains HMRC’s view that it is not possible to use the ‘error or mistake’ provisions in 

this way as: 

— the error or mistake relief provisions specifically exclude relief for individuals and com- 
panies for a mistake in a claim made in a return 

— no relief is due for a mistake in a claim made in a partnership return where the partnership 
has failed to amend its capital allowances claim within the period allowed 


BACKGROUND 


Choice of allowances 


It has always been the case that certain kinds of expenditure may qualify for capital allowances 
under more than one Part of CAA and that, in these circumstances, taxpayers may decide under 
which Part of the Act to claim. For example, expenditure on the fixtures incorporated in an 
industrial building may be included in a taxpayer’s claim for IBAs on the building as a whole 
(under Part 3 of CAA), or the taxpayer may distinguish his expenditure on those fixtures that 
can qualify for PMAs (under Part 2) from his expenditure on the rest of the building in order to 
maximise his claim for PMAs. 


No double allowances 


However, in these cases 'where expenditure may qualify for allowances under more than one Part 
of CAA, the legislation makes it clear that double allowances, under different Parts of CAA in 
respect of the same expenditure, are expressly excluded (section 7 CAA). 


A choice, once final, may not be changed 


So, in these situations, the taxpayer has a choice about which allowance to claim. And, HMRC’s 
official guidance makes it clear that: ‘Once a choice has been made to claim one type of 
allowance the taxpayer cannot change to another in later years.’ (See section CA31800 of the 
Capital Allowances Manual.) 


Increased public interest since the withdrawal of IBAs & ABAs 


However, since the announcement that IBAs and ABAs would be gradually withdrawn by 2011 
(which was legislated in Finance Act 2008) there has been an increase of public interest in this 
area. 

Some businesses have written to HMRC to say that, in the past, they had chosen to claim only 
IBAs (or ABAs, as the case might be) on their expenditure on qualifying buildings, simply for 
reasons of administrative convenience. In other words, they had been content to claim only IBAs 
(or ABAs) because those allowances would ultimately give relief on the whole expenditure 
incurred, albeit at a slower rate and over a longer period, to the extent that any part of that 
expenditure would also have qualified for PMAs. However, now that the ‘safety net’ of IBAs (or 
ABAs) is to be withdrawn, they would like to revisit their earlier choices. They have asked 
HMRC whether they may do so using the ‘error or mistake’ rules. 


Error or mistake relief 

The relevant ‘error or mistake’ legislation is contained in section 33 and 33A of the Taxes 
Management Act, for income tax cases, and paragraph 51 of Schedule 18, Finance Act 1998, for 
Corporation Tax cases. In broad terms, these provisions allow persons who have grounds for 
believing that the tax they have paid is excessive because of some mistake made in a return to 
claim repayment of the amounts they have paid. 


However, both section 33 TMA 1970 and paragraph 51 schedule 18 FA 1998 deny any relief in 
respect of an error or mistake in a claim which 1s included in a return. Claims by individuals and 
companies in respect of an IBA claim made in a return are therefore expressly excluded. 


It is HMRC’s view that relief is also not due where the claim was made in a partnership return 
for two reasons: 

In such cases there has been no ‘error or mistake’ where there has been a deliberate choice 
between permitted alternatives and, at the time that the choice was made, taking into account all 
the reasons for that choice, it did not clearly disadvantage the taxpayer. The outcome of any 
choice affecting later tax periods may be uncertain. A decision taken with that uncertainty is not 
mistaken if subsequent events show that the choice was not the most advantageous. It may be 
that in some cases where a partnership has claimed IBAs instead of PMAs in respect of some of 
its expenditure on building fixtures, the business would have obtained more relief had it chosen 
to maximise its claim to PMAs instead. 

Clearly, there was no mistake within the meaning suggested by HMRC’s guidance. That gives 
examples of mistakes which include computational errors, misunderstandings of the law or 
erroneous statements of fact (see the ‘Self Assessment Claims Manual SACM) at 12015). The 
official guidance explains that: 
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Where a deliberate choice has been made between two alternatives permitted by the Taxes Acts 
(such as claiming less that the full amount of capital allowances) there can be no error ot 
mistake in the return. 

The chosen alternative may not with hindsight prove to be to the best advantage of the taxpayer 
but it is not incorrect .... (SACM 12045) 

Also, the amount. of fehie must be reasonable or just having regard to all the relevant 
circumstances. HMRC considers that it would be neither just nor reasonable to allow partner- 
ships to amend claims to capital allowances outside the period permitted by the Capital 
Allowances Act 2001 and beyond that available to other taxpayers. 


Returns for open years 

Finally, whilst it is HMRC’s view that the “error or mistake” provisions do not pertitit a taxpayel 
to reverse a choice made for an earlier closed year, a taxpayer would nonetheless be able tc 
amend a return in respect of qualifying expenditure incurred in a year for which the return wa: 
still open. 


Further information 
CT & VAT Capital Allowances, Leasing & Other Reliefs, 3rd Floor, Mail Station, A, 106 
Parliament Street, London SWIA 2BQ, Tel: 020 7147 2610. 


Commentary—Simon's Taxes B2.507, B3.340Y, 
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Changes to Land Remediation Relief: Publication of draft Bee atatione 


This HMRC Brief concerns those bodies liable to corporation tax carrying out remediatior 
work on land in the UK. HMRC is publishing for comment draft regulations under power: 
contained in the new legislation announced in the Pre-Budget Report..Comments on: thi 
regulations are invited by 30 June 2009. 


af 


READERSHIP 


This Revenue & Customs Brief is of interest to bodies liable to Corporation Tax carrying ou 
remediation work on land in the UK. ) 

At the Pre-Budget Report, the government announced changes to Land Remediation Relie 
(and PBRN21 Land Remediation Relief) and published draft primary legislation for comment 
In this brief, HM Revenue & Customs (HMRC) is publishing for comment Draft Ceara, 
under powers contained in the new legislation. 


/ 


BACKGROUND ilot ssteimn yo ¥ 


At Budget 2008 and at the Pre-Budget Report, the government aimnOutteet? yi to Lain 
Remediation Relief. 


Details of the proposed amendments to Land Remediation Relief, toget sai the draf 
primary legislation, were published in a Technical Note at the Pre-Budget ath 

In the light of comments received, the primary legislation will be amended to He the ir reasur 
to specify, by Order, circumstances in which companies can elect for ep ital Mon alint to be : 
revenue deduction where the contamination was not present at acqui sition, powers: ar 
contained in draft section 1147 (3A) and (3B). D EIBSCA We 


HMRC is publishing for comment draft regulations’ under powers’ contained in the draf 
legislation published at the Pre-Budget Report: pees ON 10 
A number of those who commented on the draft primary legislation sug peste 
extended to cover the costs of eradicating other naturally occurring subst 
organisms. In no case is there compelling evidence that the substance or ple 
barrier to the re-use of previously developed land. The governm ent th doe 
to extend the relief any further. 979 Mpa 


HMRC will shortly publish its draft guidance on the reve Land Remediation Rel diet 
interested parties the opportunity to comment. — ; 


Comments on the draft secondary legislation should be subm itted I by 30) 
Brian Stokes, + je 3/36, Laine Farlament SBF gene WIA 2BQ,, 


2546, a 
naar folie roti 
Comuiieacare-Sirioy s Thsas D1.503, D1 510. lad) 2ninigxs baer 


12165 Press Releases etc 2 April: 2009 


2 April 2009. HMRC Brief 7/09 


The Corporation Tax Act 2009 


The Corporation Tax Act 2009 (CTA 2009), produced by the tax law rewrite project, has come 

into force for Corporation Tax purposes for accounting periods ending on or after | April 2009 

and for Income Tax and Capital Gains Tax purposes for the tax year 2009-10 and subsequent 

tax years. The project has already produced the following Acts: 

— the Capital Allowances Act 2001 (CAA) 

— the Income Tax (Earnings and Pensions) Act 2003 (ITEPA), which rewrote Schedule E 

— the Income Tax (Trading and Other Income) Act 2005 (ITTOIA), which rewrote Sched- 
ules A, D and F for Income Tax 

— the Income Tax Act 2007 

This Act is expected to be followed by a second Bill dealing with Corporation Tax. This was 

published in draft for consultation on 3 March 2009. (A third Bill covering international and 

miscellaneous provisions which applies in part for corporation purposes was published in draft 

at the same time.) 

CTA 2009 consists largely of provisions covering much the same ground as those rewritten in 

ITTOIA for Income Tax, but includes provisions that are confined to Corporation Tax such as 

those dealing with loan relationships, derivative contracts, research and development and 

expenses of investment businesses. The second Corporation Tax Bill includes rates of tax, reliefs, 

losses, rules for special vehicles such as REITs and AUTs, special regimes such as repos, leasing, 

oil and tax avoidance. 

The law is rewritten to make it clearer and easier to use. The structure is logical, with each of the 

main areas in a part of its own. 

In the main, CTA 2009 does not change the effect of the law but it does correct some minor 

anomalies. It also incorporates two extra-statutory concessions and one statement of practice. 

Detailed Explanatory Notes, including an Annex listing the minor changes made to the law, 

accompany the Act. There are also Tables of Origins and Destinations which will assist users to 

identify the source material for any given provision and trace what has happened to it. 


PARTICULAR FEATURES OF CTA 2009 


Removal of references to schedules and cases 


A key feature of CTA 2009 is the removal of references to schedules and cases. This does for 
Corporation Tax what ITTOIA did for Income Tax. The law is not changed but income now 
falls within different parts of the Act rather than under schedules and cases. 


Foreign income and UK source income are amalgamated 


Profits arising from UK or non-UK sources are now amalgamated, although separation is still 
required where losses arising on overseas sources are treated in a distinct way or-reliefs are only 
available against non-UK source income. 


THE STRUCTURE OF CTA 2009 
CTA 2009 is divided into 17 Parts and 4 Schedules. 


Part 1: Introduction 
This part provides an overview to the Act as a whole. 


Part 2: Charge to Corporation Tax: Basic Provisions 


This part rewrites the charge to Corporation Tax on resident and non-resident companies, the 
rules of Ppaeany residence and of Se Sage periods. 


Part <p Tiadirig Income 


This part calculates the profits of a trade, applies the rules for particular trades and identifies 
components of trading income including post-cessation receipts. 


Part 4: Property Income 


This part rewrites the Corporation Tax rules on property income including lease premiums, 
furnished holiday accommodation and mineral royalties. 


Part 5: Loan Relationships 
This part rewrites the loan relationship provisions, mainly Chapter 2 i Part 4 of FA 1996. 
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Part 6: Relationships treated as Loan Relationships 


This part rewrites provisions on relationships treated as loan relationships, many of which are 
based on provisions outside Chapter 2 of Part 4 of FA 1996 such as alternative finance 
arrangements in FA 2005 and repos in FA 2007. 


Part 7: Derivative Contracts 
This part rewrites the provisions for derivative contracts in Schedule 26 to FA 2002. 


Part 8: Intangible Fixed Assets 
This part rewrites the rules on intangible fixed assets in Schedule 29 to FA 2002. 


Part 9: Intellectual Property: Know-How and Patents 


This part rewrites the rules on disposal of know-how, sales of patent rights and relief on patent 
income in sections 524 to 533 of ICTA. 


Part 10: Miscellaneous Income 


This part brings together income not included elsewhere; foreign dividends, estates in adminis- 
tration, annual payments and income not otherwise charged (old Case VI of Schedule D). 


Part 11: Relief for Particular Employee Share Acquisition Schemes 


This part rewrites the relief for share incentive plans in Schedule 4AA to ICTA and option 
schemes in sections 84A and 85A of ICTA. 


Part 12: Other Relief for Employee Share Acquisition 
This part rewrites the relief for share acquisition schemes in Schedule 23 to FA 2003. 


Part 13: Additional Relief for Expenditure on Research and Development 


This part rewrites the special relief for research and development expenditure including relief for 
SMEs, sub-contracted work and vaccine research in Schedules 10 and 20 to FA 2000 and 
Schedules 12 and 13 to FA 2002. 


Part 14: Remediation of Contaminated Land 


This part rewrites the relief for expenditure on remedying contaminated land in Schedule 22 to 
FA 2001. 


Part 15: Film Production 


ae part rewrites the rules on the taxation of film production in Chapter 3 of Part 3 of FA 


Part 16: Companies with Investment Business 
This part rewrites the rules for investment companies. 


Part 17: Partnerships 
This part rewrites the tax rules that apply for partnerships. 


Part 18: Unremittable Income 
This part rewrites the rules on unremittable income in section 584 of ICTA. 


Part 19: General Exemptions 
This part rewrites various exemptions from tax including FOTRA securities and housing grants. 


Part 20: General Calculation Rules 


This part contains various general rules that apply to all income charged to Corporation Tax. 


These include restriction on deductions for unpaid remuneration, employee. benefit contribu- 
tions, business entertaining and other general rules. rg . 


Part 21: Other General Provisions 


This part includes provisions of a general nature including orders and regulations, definitions 
and Treasury powers in relation to the Act. M YIagaa 
The Schedules regs Yet 


jon bs 
The four schedules are: 
1. Minor and consequential amendments A nsot :¢. ned 


2. Transitionals and savings. \) -oNrwear tisep etd 
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}. Repeals and revocations. 
|. Index of defined expressions. 
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capital Gains Tax and Income Tax: former shareholders in Bradford & 
3ingley plc and members of employee share schemes 


. This Revenue and Customs Brief sets out our understanding of the consequences of the 
ransfer of Bradford & Bingley plc into public ownership in relation to the Capital Gains Tax 
osition of former shareholders in Bradford & Bingley plc, and the income tax and Capital 
sains Tax position of those who held shares and share options under employee share schemes. 


3ACKGROUND 


. Sections 3 and 4 of The Banking (Special Provisions) Act 2008 give powers for the Treasury to 
der the transfer of securities issued by an authorised UK deposit-taker and powers for 
xtinguishing rights to subscribe for, or otherwise acquire, securities of the deposit-taker in 
juestion. The powers in sections 3 and 4 were exercised in the Bradford & Bingley ple Transfer 
yf Securities and Property etc Order 2008 (‘the Transfer Order’) (Statutory Instrument 2008 
No 2546) The Transfer Order came into force on 29 September 2008. 

. Under Article 3 of the Transfer Order the ordinary shares in Bradford & Bingley plc were 
ransferred to the Treasury. Under Article 5 of the Transfer Order rights (or other entitlement) 
O receive shares in the company (whether by subscription, conversion or otherwise) were 
xtinguished. The rights which were extinguished include rights granted by reason of, or in 
onnection with, a person’s office or employment with Bradford & Bingley ple or any of its UK 
ubsidiary companies. 

, The Treasury has also made an order for a scheme for compensation for the transfer of shares 
nd extinguishing of rights to receive shares. The Bradford & Bingley plc Compensation Scheme 
)rder 2008 (Statutory Instrument 2008 No 3249) was made on 18 December 2008 and came into 
orce on 19 December. On 10 March 2009, the Treasury invited applications for the position of 
ndependent valuer to assess any compensation that may be payable. It is hoped that the valuer 
jill be appointed and begin work in the middle of the year. Further details can be found on the 
reasury website. 


JAPITAL GAINS TAX 


. We consider that the entire loss to the shareholder of his or her shares under the Transfer 
rder is an occasion of disposal under section 24(1) of the Taxation of Chargeable Gains 
ct 1992 (“TCGA)). The time of the disposal will be 29 September 2008, the date the Transfer 
)rder came into force, which falls in the tax year 2008-09. 

. As no consideration was received for the shares, the disposal on 29 September will normally 
ive rise to a loss in respect of any allowable costs of acquisition, but shareholders who are 
ntitled to receive a payment under the Compensation Scheme Order should see paragraph 9 
low. Where the disposal includes ‘free’ shares received by the same holder when Bradford & 
singley demutualised, those shares will not have any cost for capital gains purposes. Further 
information on the tax treatment of ‘free’ shares is contained in Inland Revenue Tax Bulletin 34. 
. Losses arising under section 24(1) TCGA can be set against chargeable gains in the usual way. 
‘he latest date for claiming losses arising in 2008-09 is 31 January 2015. 

. Any payment under the Compensation Scheme Order will be chargeable to Capital Gains Tax 
nder section 22(1)(a) TCGA as a capital sum derived from the recipient’s former shareholding. 
‘he charge to Capital Gains Tax will arise in the tax year in which the compensation is received. 
Vhere a former shareholder has not claimed a capital loss under section 24(1) TCGA, see 
aragraphs 6 to 8 above, any allowable costs incurred in acquiring the shares may be deducted 
rom the compensation in arriving at the gain arising under section 22(1)(a) TCGA. 


-MPLOYEE SHARE SCHEMES 


0. For shares and share options held by employees under employee share schemes, there may be 
icome tax consequences. 


AX ADVANTAGED SCHEMES 


ave As You Earn 

1. Employees with a savings contract under the Save As You Earn (SAYE) scheme, also known 
s ‘Sharesave’, may choose to continue paying monthly contributions into their savings scheme. 
Vhen the three year or five year contract expires, they can receive their savings with a tax-free 
onus. They will no longer have an opportunity to exercise an option and buy shares at the end 
f the contract. 
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12. As a separate matter, if any compensation is received from the Government for extinguishing 
of rights to receive shares (see paragraph 6 above), the compensation is likely|to, be the receipt of 
a benefit in connection with the SAYE options, so the amount of the benefit will count as 
employment income under section 477 Income Tax (Earnings and Pensions) Act 2003 (ITEPA) 
in the tax year in which the compensation is received. 


NON TAX ADVANTAGED SCHEMES 
Restricted shares within Chapter 2 ITEPA 


13. As no consideration was received when shares were taken into public ownership on 
29 September 2008, there is no ‘chargeable event’ under section 427(3) ITEPA and therefore no 
charge to income tax in 2008-09. 

14. As no consideration was received for the shares, for capital gains purposes the disposal on 
29 September will normally give rise to a loss in respect of any allowable costs of acquisition, 
but shareholders who are entitled to receive a payment under the Compensation Scheme Order 
should see paragraph 9 above. 


Compensation received in connection with employment-related securities 


15. Any compensation received from the government in connection with employment-related 
securities is likely to be the receipt of a benefit in connection with those employment-related 
securities. The amount of the benefit, to be determined on the facts of each case, will count as 
employment income under section 447 ITEPA in the tax year in which the compensation is 
received. 


Operation of PAYE (Pay As You Earn) 


16. Since Bradford & Bingley shares were not tradeable immediately before they were disposed 
of in September 2008, we consider they are not Readily Convertible Assets (RCA) under 
section 702(1)(a) ITEPA. Furthermore, they would have been ‘corporation tax deductible’ under 
Schedule 23 Finance Act 2003, and are therefore not treated as RCA by Section 702(5A) ITEPA. 
Therefore, PAYE will not be operable and the employment income should be returned by the 
employee via the Self Assessment process. 


Commentary—Simon's Taxes C1.501, C2.1515. 
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Modernising tax relief for business expenditure on cars: Amendments 
to draft legislation and anti avoidance measures meng 


This HMRC Brief provides details of revisions to the draft legislation that’ was published in 
December 2008 concerning capital allowance rules for ‘expensive cars’ and the’ associated rules 
that restrict deductions for expenditure on hire of “expensive cars’. bieno 


READERSHIP 


This Revenue & Customs brief is of interest to all businesses that buy or lease ears or that sell or 
lease cars to other businesses. ad tio Rolls 
BACKGROUND sniminks SoMa 1e>) 
At PBR the Government announced that the current capital allowance,rules for ‘expensive cars’ 
and the associated rules that restrict deductions for expenditure on hire of ‘expensive cars’ are to 
be abolished; and replaced with new rules whereby the writing down allowances (WDA) and the 
restriction on deductions for expenditure on car hire are based on a car’s carbon dioxide (CO2) 
emissions. Nt Bay Drie writs 
Draft legislation was published in a technical note on 8 December 2008.10) "100 or) 


The legislation has been amended in the light of comments received and the current draft [see 
HMRC website] also includes anti avoidance measures that were mentioned but not exposed in 
the technical note. roe, Sine bale Hide 147 0! 
OUGOUS vile ff 2 10'T Wi 


-JINSUPS2NO? Fh) OFiOoN 
RESTRICTIONS ON DEDUCTIONS FOR EXPENDITURE INCUR ED ON THE 
HIRING OF A CAR 4MSIHO2, GADATUAVGA XAT 


The new rules are intended to provide that the restriction will 

— be a flat rate disallowance of 15 per cent of the amount of the déduction’that would 
otherwise be allowed 32 or no zo0ve2 @ dibw eesvolqmn’ 11 

— apply to only one lessee in a chain of leases (in. most cases to the Jast business user), - ». 

— apply to all cars including ‘qualifying hire cars’ ion te9y ol 1 seoy soutt odd aod 

The rules are also intended to provide for the restriction to apply to a business that hires carson 

short term to other persons. Jomunos ont 16 
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Respondents to the technical note commented that the rules in the draft legislation that was 
published in December could result in the restriction applying to more than one lessee in a chain 
of leases. 


They also gave rise to inconsistent treatment of lessees depending on whether or not the lessor 
was a ‘short term hire business’. 

The latest draft of the legislation (PDF 168K) adopts a different approach to deliver the policy 
objectives outlined above. In brief the legislation will provide that s48 ITTOIA 2005, s56 CTA 
2009 or s 578A ICTA 1988 will not apply (that is the restriction will not apply) to expenses 
incurred by a person on the hiring of a car if either one of two conditions is met; 


The first condition is if the expenditure is incurred by a person (‘the taxpayer’) on the hire of a 
car from another person for a period (the hire period) of 45 consecutive days or less; and 

the car is made available to the taxpayer (whether by the same person or different persons) for 
one or more periods linked to the hire period, the hire period and the linked period(s) taken 
together are less than 45 days. 


The second condition is if the expenditure is incurred on the hire of a car which is leased for a 

period (the sub hire period) to another person (the customer) for more than 45 consecutive days, 

or the taxpayer makes the car available to the customer throughout one or more periods linked 

to the sub hire period, the sub hire period and the linked period(s) taken together are more than 

AS days. 

The second condition will not be met if the ‘customer’ is an employee of the taxpayer or of a 

person connected with the taxpayer, or if the customer makes the car available to an employee of 

the taxpayer under arrangements with the taxpayer or with a person connected with the 

taxpayer. 

A period of consecutive days (‘the main period’) is linked with 

- a period of consecutive days that ends not more than 14 days before the main period begins 

— a period of consecutive days that begins not more than 14 days after the main period ends, 
and 

-~ a period of consecutive days linked with either period above 


The legislation will also include rules that prevent either condition being met by the taxpayer 
entering into arrangements to meet them. 


S208A CAA 2001: DISPOSAL VALUE OF CARS WHICH ARE IN SINGLE 
ASSET POOLS UNDER SECTION 206 CAA 2001 


Under the new rules expenditure on a car that is used for both business and non business 

purposes continues to be dealt with in a single asset pool under s206 CAA 2001. 

The draft legislation now includes rules to prevent a person creating a balancing allowance by 

selling the car to a connected person for a nominal amount. 

The rules will apply if; 

- a disposal value is required to be brought into account under s61 CAA 2001 and 

- the disposal event is that the person ceases to own a car to which s206 applies because of a 
sale or the performance of a contract, and 

~ allowances are to be restricted under s217 or s218 (anti avoidance) 

In those circumstances, the disposal value is the lower of the market value of the car and its cost 

to the person selling it. The person who acquires the car is treated as incurring capital 

>xpenditure on the car equal to the seller’s disposal value. 

This rule is similar to the rule in S79 CAA 2001 which applied to expenditure on cars which cost 

more than £12,000 and which are dealt with in single asset pools. The draft legislation now 

retains s79 for those cars throughout the transitional period. 


S$104F CAA2001: WINDING UP OF BUSINESSES TO CREATE 

BALANCING ADJUSTMENTS 

Under the current rules expenditure on cars costing over £12,000 is allocated to a single asset 
pool (one pool for each car), and the WDAs are restricted. When the car is disposed of the pool 
eases and there is a balancing adjustment, in most cases a balancing allowance. 

Under the new rules expenditure on cars is to be pooled in either the main (20%) pool or the 
special rate (10%) pool, depending on the cars’ CO2 emissions. When cars are disposed of, the 
disposal proceeds will be deducted from the appropriate pool and there will be no balancing 
adjustment unless it is the final chargeable period. The final chargeable period for the main pool 
or the special rate pool is the chargeable period in which the qualifying activity is permanently 
discontinued. ’ 

The new S104F applies if a company 

- incurs expenditure on cars which is allocated to the special rate pool, and 

- the qualifying activity carried on by the company is permanently discontinued; and 

- three further conditions are met. . 

The three conditions are 
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— the qualifying activity consisted of or included (other than incidentally) making cars 
available to other persons 

— at any time in the 6 months after the qualifying activity is permanently discontinued the 
qualifying activity of a company in the same group consists of or includes (other than 
incidentally) making cars available to other persons 

— the balancing allowance to which the taxpayer would be entitled (but for s104F) in respect of 
the special rate pool is greater than the total of the balancing charges (if any) to which the 
taxpayer is liable for the final chargeable period in respect of any pool less the total of the 
balancing allowances to which they are entitled to for that period in respect of any pool 
other than the special rate pool. 


The new sl04F restricts the balancing allowance due to the company that permanently 
discontinues the activity to an amount equal to any balancing charges it might have. Any surplus 
balancing allowance is treated as notional expenditure incurred by the other company with a 
qualifying activity which consists of or includes (other than incidentally) making cars available 
to other persons regardless of whether or not they own any cars previously owned by the 
company that ceased the qualifying activity. 


The taxpayer can nominate (not more than 6 months after the end of their final chargeable 
period) which company is to be treated as having incurred the notional expenditure. In the 
absence of such a nomination by the taxpayer HMRC can nominate the relevant company. 


The other company is treated as having incurred the expenditure on the day after the end of the 
taxpayer's final chargeable period. 


Where there are overlapping accounting periods the rules will prevent WDAs being claimed 
twice on the same expenditure. 


LESSEE UNDER A LONG FUNDING LEASE 


Long funding leases (LFL) are defined at s70G CAA 2001. The lessee, not the lessor, is entitled 
to claim capital allowances on plant or machinery subject to a LFL. Because the lessee under a 
LFL is entitled to claim capital allowances, the LFL rules restrict the amount of rentals for 
which they may receive a deduction. 


The lessee’s capital allowances claim is currently subject to the ‘expensive car rules’ and will in 
future be within the new emissions based rules. This means that a lessee of a car with emissions 
above 160 g/km could potentially suffer a partial disallowance of its deduction for lease rental 
payments under both the LFL rules and the lease rental restriction rules. 


The draft legislation addresses this potential double disallowance by amending s49 ITTOIA, s57 
CAA2009 and s578B ICTAI988 to the effect that the restriction on the deductions for 


expenditure incurred on the hire of cars does not apply where a lease is a long funding lease as 
defined in s70G CAA2001. 


Motorcycles 


Under the new rules, motorcycles will be excluded from the capital allowances definition of a 
car. On this basis the draft legislation provides that expenditure on motorcycles will qualify as 
standard plant and machinery expenditure and so will qualify for the Annual Investment 
Allowance (AIA), with any balance of expenditure falling to be allocated to the main plant and 
machinery pool, attracting WDAs at 20 per cent a year, Expenditure on motorcycles will also 


qualify (where appropriate) for first year allowances and to be treated as short life asset 
expenditure. : 


Commencement 


The drafting of the commencement provisions has-been amended to. make it clearer to what 
expenditure the new and old rules apply by defining ‘new’ and ‘old’ expenditure. _. 


Consequential amendments 


The draft legislation includes consequential amendments to various sections to reflect the 
amendments described above which were not reflected in the draft that was previously published, 
Commentary—Simon’s Taxes B2.413, B3.359. j (OOP) 9 
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Benchmark scale rates for day subsistence _ Pit oke's pete hd 
HMRC has introduced an advisory system of benchmark scale rates which employers can’use to 
make subsistence payments to employees who incur allowable business travel expenses free. of 
tax and NICs. It will be implemented from 6 April 2009. ; ithaoo wards edt 
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INTRODUCTION 


HM Revenue & Customs (HMRC) has introduced an advisory system of benchmark scale rates 
which employers can use to make subsistence payments to employees who incur allowable 
business travel expenses free of tax and National Insurance contributions (NICs). The new 
advisory system will be implemented from 6 April 2009. 


The advisory system only covers benchmark scale rates for day subsistence payments. If an 
employer wishes to pay subsistence to employees who have to stay overnight they can either 
reimburse the actual cost incurred by the employee or agree a tailored scale rate to cover meals 
and other expenses in a dispensation with HMRC. 


This brief sets out the framework for the system. 


OVERVIEW 


Under the current rules an employer is required to notify HMRC of all expenses paid to an 
employee, even where those expenses would be allowable, unless they have a dispensation. A 
dispensation is an agreement between HMRC and an employer which allows the employer to 
pay an agreed rate for allowable expenses without the need to report the expenses to HMRC. An 
employer may apply for a dispensation by submitting a completed form P11DX. As part of this 
process, where business travel expenses are paid, the employer often agrees scale rates for travel 
and subsistence expenses with HMRC that broadly match the allowable expenditure incurred by 
its employees on business travel. 


HMRC currently expects employers to conduct a sampling exercise before it will agree to a 
particular rate being included within a dispensation. The aim of the exercise is to identify a 
reasonable level of allowable expenditure that reflects the most common level of spending. 


HMRC recognises that a sampling exercise can be burdensome and expensive for employers. It 
has therefore introduced an advisory system of benchmark scale rates for day subsistence 
payments that an employer can use without having to carry out a sampling exercise. 


As part of this new approach, in response to concerns from some employers and professional 
advisers about consistency between what is agreed for different employers, HMRC also proposes 
to standardise the different scale rates that it will agree with employers. 


BENCHMARK SYSTEM/RULES 


Under the benchmark system, HMRC has set advisory scale rates for particular day subsistence 
=xpenses that it will accept for all employers. As long as the employee has incurred subsistence 
*xpenses while travelling on an allowable business journey, employers will be able to make tax 
and NICs free subsistence payments up to the advisory rates without agreeing them with 
HMRC. Employers wishing to use the benchmark scale rates for subsistence payments will 
simply need to notify HMRC of their intention by ticking the appropriate statement/box on 
form P11DX before starting to use the system. The rates that can be used will be: 

Breakfast rate (irregular early starters only)—A rate of up to £5.00 may be paid where a worker 
leaves home earlier than usual and before 6.00 am and incurs a cost on breakfast taken away 
from his home. If the employee regularly leaves home before 6.00 am because, for example, he 
works an early shift he would not be entitled to use the breakfast benchmark scale rate. 

One meal rate (Five hour rate)—A rate of up to £5.00 may be paid where the worker has been 
away from his home/normal place of work for a period of at least five hours and has incurred a 
ost on a meal. 

Two meal rate (Ten hour rate)—A rate of up to £10.00 may be paid where the worker has been 
away from his home/normal place of work for a period of at least ten hours and has incurred a 
>ost on a meal or meals, 

Late evening meal rate (irregular late finishers only)—A rate of up to £15.00 may be paid where 
the employee has to work later than usual, finishes work after 8.00 pm having worked his normal 
day and has to buy a meal which he would usually have at home. 

if the employee is paid an allowance under the five or ten hour rule, the late meal allowance 
could still be paid if he finishes work after 8.00 pm and buys a meal that he would usually have 
it home. However, if the employee regularly finishes work late because, for example, he normally 
works the afternoon or evening shift, he would not be entitled to use the late evening meal rate. 


PARTICULAR ISSUES AND EXEMPTIONS 


Payments in excess of the benchmark rates 

The benchmark rates are the maximum tax and NICs free amounts that could be paid by 
employers who choose to use this system. An employer could pay less than this rate if it wants to 
Jo so. If a higher amount is paid without agreeing a tailored scale rate with HMRC, the excess 
should be subject to tax and NICs. 


QUALIFYING CONDITIONS 


Benchmark scale rates must only be used where all the qualifying conditions are met. The 
qualifying conditions are: 
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— the travel must be in the performance of an employee’s duties or to a'témporary place of 
work 

— the employee should be absent from his normal place of work or home for a continuous 
period in excess of five hours or ten hours 

— the employee should have incurred a cost on a meal (food and drink) after starting ihe 
journey 

Early starter and late finisher rates 


The early starter and late finisher rates are for use in exceptional circumstances only and not 
intended for employees with regular early or late work patterns, 


Tax and NICs free scale rate payments must be limited to three meal rates in one day (or 24 hour 
period). A meal is defined as a combination of food and drink. 


Where employees are required to start early or finish late on a regular basis, the over five hours 
or over ten hours rates could be paid provided all the other qualifying rules are satisfied. 


WORKING RULE AGREEMENTS 


Benchmark scale rates would not apply to employees covered by Working Rule Agreements, for 
which separate specific rates are already set for particular occupations. 


FRIENDS AND FAMILY ALLOWANCE 


Some existing dispensations also include a tax free scale rate for staying with family and friends 
when employees are required to stay overnight on business. HMRC has reviewed this policy and 
concluded that there is no legal basis for giving tax relief because it is not linked to any specific 
underlying expense. Therefore, a scale rate for staying with family and friends will not_be 
included within the advisory system or given in any new dispensations. All agreed tax and NICs 
free scale rates in existing dispensations covering such an allowance will be withdrawn when the 
dispensation comes up for review. 


QUESTIONS AND ANSWERS 


What you have to do if you want to pay scale rates to your.employees? 


You should apply to HMRC for a dispensation. You need to complete a form P11DX, which is 
the form used by employers to apply for a dispensation, and submit it to HMRC. On the form 
you need to indicate with a tick against the appropriate statement under “Travel and Subsistence’ 
that you intend using HMRC’s benchmark scale rates to reimburse your employees’ subsistence 
payments. By ticking this box you would be merely notifying HMRC that you intend paying 
HMRC’s benchmark scale rates for day subsistence and that you have adequate management 
processes in place to ensure that payments are only made where all the qualifying conditions are 
met. If you want to apply to include other items of allowable expenditure in a dispensation for 
example fees and subscriptions, laundry, telephone charges, etc, you need to tick the appropriate 
boxes and supply the requested information on the form. 


When can you pay a scale rate? 


Scale rate payments may be made to employees who necessarily travel in the performance of 
their duties or have to travel to a temporary place of work. The statutory rules are in Section 336 
to 342 of Income Tax (Earnings and Pensions) Act 2003. Where the employer agrees a scale rate 
in a dispensation, the scale rate may also be taken into account for NIC purposes. 


Guidance on how the employment income travel expense rules work can be found in HMRC’s 
Booklet 490 Employee travel — A tax and NICs guide for employers (http://www.hmrc.gov.uk/ 
helpsheets/490.pdf). This booklet will be updated shortly to reflect the new scale rates system 
available to employers from April 2009, LOW Cee = 


When must you not pay tax and NICs free scale rates? 4 
Tax and NICs free scale rates must not be paid where the employee is not travelling on a 
qualifying business journey. For example, when on a journey that involves ordinary commuting 
(or similar to ordinary commuting), or private travel. "SONGS 2 


Additionally, no tax and NICs free payment should be made if an employee pra not ineur an 
expense on meals after leaving home or his normal place of work, even if the journey was a 
qualifying business journey. This means that employees who ‘do not buy a meal or who take’ 
packed lunch from home are not entitled to a tax and NICs free paymenteist disnidoned sft 
F i? Zu OT 320 wid on W Zisv qin 
Do employers have to use the benchmark scale rates? “9 9 8 


Employers do not have to use the benchmark rates. They can reimburse their Payee nee 


expenditure or apply to HMRC to agree a scale rate appropriate for their business 
dispensation. However, where an employer wants to use a higher scale eneliair ya N86) 
undertake a sampling exercise to show the higher rates:are in line with what its 

typically spend on subsistence and agree the rate with HMRC. st een bres ganviilsup 
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What records would an employer need to keep? 


An employer will need to keep sufficient records to be able to demonstrate that the employée was 
entitled to the payment. An employer also needs to be able to demonstrate that routine checks 
are undertaken to ensure that the travel expenses rules are being followed. 


What happens to existing dispensations? 


Existing dispensations will remain in force until they come up for review in accordance with 
HMRC’s rolling review programme, usually on a five year cycle. When the existing dispensation 
comes up for review the employer can choose to switch to benchmark scale rates or apply to 
continue to use a tailored rate. Where a new dispensation is requested the employer will have to 
go through the process of undertaking a statistically valid sampling exercise. 


Uprating benchmark scale rates 


HMRC will review the rates annually and consider revising them when there has been a change 
in the scale rate of plus or minus 10 per cent based on the Consumer Price Index from when it 
was last revised. 


How has HMRC arrived at the benchmark scale rates in question? 


HMRC reviewed the scale rates agreed for a number of employers, both large and small, and 
based the rates on the most commonly agreed rates. 


Why not have higher benchmark rates for London or other locations where prices are more 
expensive? 

The benchmark rates are linked to what employers typically reimburse their employees and it 
would not be possible to break this down between different locations. Personal expenditure on 
subsistence varies significantly between employees even when working at the same location. 


If an employer typically reimburses more than the benchmark rates then it will remain open to 
them to agree a higher rate with HMRC or to reimburse actual expenditure. 


Commentary—Simon’s Taxes E4.773, E4.785. 


3 April 2009. Tribunals Service 
New tax appeals tribunals launched 


The Tribunals Service has announced that taxpayers appealing against HMRC decisions will 
now be taking their disputes to a brand new two-tier tribunal system. 


Taxpayers appealing against the decisions made by Her Majesty s Revenue and Customs 
(HMRC) will now be taking their disputes to a brand new two-tier tribunal system. 

Gone is the previous regime of the General Commissioners of Income Tax; the Special 
Commissioners of Income Tax; the VAT and Duties Tribunal and the Section 706/04 Tribunal. 


The majority of appeals will now go to a dedicated new Tax Chamber in the first-tier of a new, 
unified structure. Appeals from this chamber, along with a minority of other appeals, will be 
sent to a new Finance and Tax Chamber in the second tier, the Upper Tribunal. 


Judges and members from the previous tribunals, apart from the General Commissioners, have 
been transferred into the new system. They have been supplemented by new recruitment through 
the JAC, and assignment from other jurisdictions within the first-tier Tribunal. The Upper 
Tribunal Chamber is also expected to call on the services of High Court judges from the 
Chancery Division. . AS. 

Mr Justice Warren is the first President of the Finance and Tax Chamber of the Upper Tribunal. 
Sir Stephen Oliver QC, the former Presiding Special Commissioner, has become Acting 
President of the Tax Chamber of the First-tier Tribunal, and (non-statutory) Vice-President of 
the Finance and Tax Chamber. 

Another key feature is the new, consolidated set of procedural rules for the new Tax Chamber, a 
key part of which is the categorisation of cases. All appeals are categorised into four categories: 


- default paper 

~ “basic 

~ standard and 

- complex 

There are different procedures depending on how a case is categorised. The intention is to retain 
the informality of procedures and quick, low cost access to justice that was a feature of the 
General Commissioners for cases where it was appropriate, whilst focusing more intensive case 
management on those cases that need it. 

Senior President Lord Justice Carnwath said—Taxpayers used to have to rely on HMRC sending 
their appeal to the tribunal, whereas now they are able to appeal directly to the First-Tier Tax 
Chamber. We also had four tribunals with different sets of rules for different categories of tax or 
duty. 
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The new unified two-tier structure within the reformed tribunal system will provide\a more 
rational and streamlined system for the benefit of all its users. 


For further information on the case categorisation process, changes to the tribunal structure and 
to download the new appeals form, please see www.tribunals.gov.uk/tax 


NOTES 


1. The jurisdiction of the First-tier Tax Chamber runs across the UK. Onward tax appeals will 
be from the First-tier Tax Chamber to the Finance and Tax Chamber in the Upper Tribunal. 
From the Upper Tribunal appeals go to the Court of Appeal (England and Wales), the Court of 
Session (Scotland) and the Court of Appeal of Northern Ireland. 


2. The First-tier Tribunal and Upper Tribunal commenced on 3 November 2008. The Adminis- 
trative Appeals Chamber was established in the Upper Tribunal and the following chambers 
were established in the First-tier Tribunal— 

~ Social Entitlement; 

— War Pensions and Armed Forces Compensation; and 

— Health, Education and Social Care. 

3. The Tribunals Service, an executive agency within the Ministry of Justice will continue to 
provide an integrated administration of the new tribunals system. For more details visit— 
www.tribunals.goy.uk. 


4. The Tribunal Procedure Committee was established under the Tribunals, Courts and 
Enforcement Act 2007 to make procedural rules for the new Tribunals. Each Chamber has its 
own set of rules, which are supported by Practice Directions and Statements. More information 
on the Tribunal Procedure Committee is available at—www.tribunals.gov.uk/Tribunals/Rules/ 
tribunalprocedurecommittee.htm. 


Commentary—Simon’'s Taxes A5.109 


6 April 2009. HMRC Brief 26/09 


PFI and transfer pricing 


On 3 March 2009, the Chief Secretary to the Treasury announced plans for a temporary 
intervention into the funding market for Private Finance Initiative (PFI) projects. All PFI 
projects that have issued an Official Journal of the European Union notice and future PFI 
projects as approved will be eligible. 

The Government will provide debt funding alongside commercial lenders and the European 
Investment Bank. It will also be able, where necessary, to provide the full amount of debt 
required by a project. The lending will be made by a financial institution established by the 


Treasury, although it is intended that the loans will be sold on, prior to maturity, as market 
conditions ease. 


Questions may arise as to whether the application of the UK transfer pricing rules could limit 
tax deductions for interest in respect of this type of borrowing. 


The transfer pricing rules can apply where a lender is directly or indirectly participating in the 
management, control or capital of the borrower. While it is unlikely that the Treasury’s financial 
institution would be a direct participant, it is possible that in certain cases it would be treated as 
indirectly participating through the acting together rules“. 


This does not necessarily mean that transfer pricing adjustments on the interest deductions will 
be required as transactions within the scope of rules can be on arm’s length terms. 


The Treasury’s financial institution will be offering the funding on commercial terms determined 
by market conditions. HM Revenue & Customs (HMRC) therefore consider that the lending 


between the Treasury’s financial institution and a PFI Special Purpose Vehicle is likely to 
represent a low risk in terms of transfer pricing. 


HMRC’s existing risk assessment guidance for PFI projects can be found at INTM568000 — 
http://www. hmre.gov.uk/manuals/intmanual/intm568000.htm. 


Let ? J 
‘) The provisions in Para 4A Schedule 283AA ICTA appl ici < ” (ame esdatins i 
: ply transfer pricing rules where “persons” (see existing guidance in 
INTM432060) who collectively control a company or a partnership have “acted together” in relation to the financing 
arrangements of that company or partnership. aqeg Jl 
Acting together, in this context, is a broad concept that applies to any circumstances that enable transactions to be made 


other than on an arm’s length basis. i.e. there is the potential for the result of a transaction or a series of transactions to 
be other than an arm’s length result. oo ener 


ety | 
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Commentary—Simon’'s Taxes D2.618. 


12 May 2009. HMRC Brief 30/09 


Shares acquired before 10 April 2003 by exercising employee share 
options — allowable deductions 


For Capital Gains Tax purposes, the grant or acquisition of an option and the transaction 
entered into on the exercise of that option are treated as a single transaction. That single 
transaction is the acquisition or disposal of the asset transferred when the option is exercised — 
section 144 of the Taxation of Chargeable Gains Act 1992 (TCGA). 

Where shares were acquired on the exercise of an option before 10 April 2003 and the “market 
value rule” (section 17 TCGA) applies, the market value of the shares when the option is 
exercised is used for calculating capital gains or losses instead of the amounts actually paid for 
the option and on its exercise. 

We have previously published guidance relating to unapproved employee share options and 
Enterprise Management Incentive share options exercised before 10 April 2003. The guidance 
explains how HMRC considered the gain or loss should be calculated on the disposal of shares 
acquired by such options — by deducting from the disposal proceeds both of the following: 

— the market value of the shares at the time the option was exercised 

— any amount chargeable to income tax on the exercise of that option 

We have now received legal advice that HMRC’s guidance is incorrect. Where the shares are 
treated as having been acquired at market value, that value is the full measure of their deemed 
cost of acquisition. The cost is not augmented by any amount chargeable to income tax on the 
exercise of the option. Thus in computing any capital gain or loss accruing on a disposal of the 
shares no deduction falls to be made of, or in respect of, any amount that is chargeable to 
income tax on exercising the option. Our guidance will be amended accordingly. 

The change does not affect most people disposing of shares acquired through approved SAYE 
option schemes and approved Company Share Option Plans. It may affect those who acquired 
shares through these schemes if the market value rule applies to the share acquisition and 
income tax was chargeable on the gain on exercise; for example, if the option was exercised early. 
Neither does the change have any effect in relation to disposals of shares acquired on the 
exercise of options on or after 10 April 2003 where section 144ZA TCGA provides that the 
market value rule does not displace the consideration given when an option is exercised after 
9 April 2003. 

Those affected by the change may need to make or amend a Self Assessment return or loss claim 
provided they are in time to do so. 

HMRC will apply our new understanding of the law in cases where there is an open enquiry or 
appeal. 


21 July 2009. HMRC Brief 42/09 
Tonnage tax — treatment of specialist ships 


READERSHIP 

This Revenue & Customs Brief is relevant to those shipping companies that have elected to have 
their corporation tax profits from the maritime transport activities of qualifying ships calculated 
under the rules of tonnage tax. 

HM Revenue & Customs (HMRC) is today announcing a change of view on the interpretation 
of paragraph 19(1)(d), Schedule 22, Finance Act 2000, which deals with the treatment under 
tonnage tax of specialist ships that provide transportation in connection with other services of a 
kind necessarily provided at sea. 


BACKGROUND 

When the tonnage tax regime was introduced in FA 2000, it was intended that the profits/losses 

from the operation of specialist ships providing transport in connection with other services of a 

kind necessarily provided at sea would be apportioned so that the part attributable to the: 

- provision of transport would form part of the relevant shipping profits within tonnage tax, 
and 

- provision of other services would fall outside tonnage tax and be computed and assessed 
under the normal corporation tax rules. 

The types of ships to which paragraph 19(1)(d) applies include diving support vessels, cable- 

layers and survey ships. 
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CHANGE OF VIEW 
HMRC now considers that its interpretation of the legislation is incorrect; 


HMRC now accepts that where a vessel qualifies for tonnage tax under paragraph 19(1)(d) 
Schedule 22 Finance Act 2000 as a ship providing transportation in connection with other 
services of a kind necessarily provided at sea then there is no requirement for the profits from 
operating the ship to be apportioned between a transportation .and a services element: 


As a result HMRC accepts that the profits from the ship arising from both transportation and 
services fall within the tonnage tax ring-fence. 


HMRC will settle any open case involving specialist ships on this basis. It will approach any 
amended returns for in-date years on the same basis. 


The Government shares the shipping industry’s desire to maintain the stability of the tonnage 
tax regime, to enable companies to plan ahead. The Government therefore does not propose to 
amend the tonnage tax legislation to reintroduce a requirement to apportion profits from 
specialist ships. 


GUIDANCE 


As a result of the change of view set out above, the guidance at TTM03570 and TTM06600 is no 
longer applicable. 


HM Revenue & Customs will be publishing revised guidance on the treatment of ships 
qualifying under paragraph 19(1)(d) Schedule 22 Finance Act 2000 later in 2009. 
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COP3 Reviews of Employers’ and Contractors’ Records 


Note—Code of Practice 3 was replaced by factsheets EC/FS1, EC/FS2, EC/FS3, EC/FS4 and EC/FSS in April 2008 (the 
factsheets are reproduced following COP14 below). 


COP8 Specialist Investigations (Fraud and Avoidance) 


This Code of Practice explains how the Fraud and Avoidance section of the Specialist 
Investigations directorate of HM Revenue & Customs (HMRC) carry out investigations, It 
applies to all investigations where the Civil Investigation of Fraud procedures (Code of Practice 
)) are not used. Other sections of Specialist Investigations may also act under this Code from 
time to time. The Code promises that we will treat you fairly and courteously in accordance with 
the law and includes “Our service commitment to you” (inside back cover). 


INTRODUCTION 


Most taxpayers pay what is due and others make genuine mistakes, Some, however, deliberately 
iry to pay less than the correct amount or take advantage of a scheme:or device to reduce or 
eliminate a liability that might otherwise be due. If we suspect this, we will investigate thoroughly 
fo establish the facts. 


We do not conduct investigations under this Code of Practice with a criminal prosecution in 
mind but towards a financial recovery of any tax, interest and penalties you owe. 


We may adopt a different approach if we suspect or find evidence of serious fraud at any aa 
Juring our investigation. We may then deal with the investigation either under our published 
Code of Practice 9 or, if it is being conducted with a view to criminal prosecution, under the 
Police & Criminal Evidence Act 1984 and the Criminal Procedure & Investigation Act 1996 and 
their respective Codes of Practice. In Scotland and Northern Ireland criminal investigations are 
carried out under the law applicable in those parts of the United Kingdom. 


SENERAL 


We will investigate any situation where we believe that there may have been a serious loss of tax. 
[his includes the tax affairs of individuals, partnerships, companies and trusts and covers all of 
he taxes, duties, levies, contributions and so on for which HMRC is responsible. We set high 
standards for the way we work. 

We take over responsibility for some investigations started in local offices and in other parts of 
AMRC and start others ourselves. 

{ our investigation includes an enquiry into a Self Assessment tax return we may deal with the 
whole tax return or specific aspects of it. If our involvement is limited to aspects of your tax 
eturn, a local HMRC office or other specialist office will deal with the other aspects. In such 
sases We Will co-ordinate our work. This Code only applies to our investigation. 

We will liaise with your usual HMRC office during the investigation and at its conclusion. At the 
snd of the investigation, your usual HMRC office will again take over responsibility for your 
axation affairs. 

sometimes this Code may be issued to you by another part of HMRC, oath whom you will be 
lealing directly. They will have issued this Code because the enquiry is being directed and 
-o-ordinated by Specialist Investigations, usually as part of a larger project. 


SONFIDENTIALITY 


You have a right to the same high degree of confidentiality as all taxpayers. We will only give 
nformation to people you have not authorised to receive it in the circumstances allowed by the 
aw, 

We are a Data Controller under the Data Protection Act. We hold: information for the purpose 
yf taxes, tax credits and other legal functions given to us by, Parliament and can use the 
nformation for our internal functions. 

We might check new information we receive about you with our existing rtords This includes 
nformation provided by you as well as others, such as other Government departments and 
igencies and overseas tax authorities. We will not give information about you to anyone outside 
IMRC unless the law allows us. 

We will be discreet if we need to ask other people or organisations for information about you or 
your business during our investigation. 

f you have given us a mandate (an authority for a third party such as a bank to Beate us with 
nformation) we might use it to help our investigation. Mandates can help us to get information 
isually available only to you. We will sometimes need to use our legal powers whether or not you 
lave given us a mandate. 

You can refuse to discuss any matter in front of ‘other people, including your business partners, 
éllow directors and your spouse or partner. However, discussing issues openly will often help 
peed up an investigation and reduce costs. 
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CO-OPERATION 


It is entirely for you to decide whether to co-operate with our investigation. In making your decision 
you may want to obtain assistance from a professional adviser. 


See “Interest and penalties” on page 9 for further comments regarding co-operation. 


PROFESSIONAL REPRESENTATION 

We recommend that you approach a professional adviser to represent you during our investiga- 
tion although, again, this is a matter for you. 

Your adviser can accompany you to all meetings with us. They may also correspond with us on 
your behalf. 

We make notes of all meetings and you or your professional adviser can ask for copies at any 
time. 

You may change or stop using a professional adviser at any time. 

You should give your professional adviser all the facts because you are personally responsible for 
your tax affairs and the accuracy of any information supplied to us. 

We expect high standards from professional advisers. We will normally deal wath your adviser 
but if there are delays or difficulties, we might deal directly with you. 


MEETINGS 


If you decide to co-operate with us, we regard attendance at meetings as an important part of 
that co-operation. 


Meetings give us both a chance to ask questions and clarify points as the investigation 
progresses. If our only contact is by correspondence, it could take much longer. 


We: 


— will make a written record of our meetings with you and you can ask for a copy 

— might ask you to sign a copy of our notes to show that they accurately reflect what was said. 
You are not legally obliged to comply with this request and can comment on any of the 
contents you do not agree with. 


Any meetings you have with us can be at: 
— the office of your professional adviser 
— our office or another HMRC office 

— your business premises, or 

your home. 


You can ask your professional adviser to attend these meetings. We will be discreet during 
meetings at any of your premises. 


Please tell us in advance if you need an interpreter or have any special peniee so that we can take 
these into account when we prepare for any meeting. 


OPENING THE INVESTIGATION 


Before we begin an investigation or take over an existing one, we may look at the information in 
your tax returns, accounts and statements and from other sources. We might also make enquiries 
of other people and organisations before we contact you or your professional adviser in order to 
decide whether or not we need to proceed. 


If we decide to investigate under this Code we will tell you and your Professions adviser in 
writing. 


We will normally tell you the reasons for starting the investigation although we are not Sblged 


to do so. Sometimes we are unable to give you the reasons on grounds of confidentiality or if 
our investigation might be prejudiced. 


We will identify the particular issues on which we intend to focus. However, during an 


investigation. it can become necessary to enquire into issues othicr than those identified at the 
outse 


We will normally invite you to a meeting to openly discuss the issues and give you the 
opportunity to tell us the relevant facts. 


We expect you to be open and honest with us and to provide complete and seca Ploraances 
It is your responsibility to do so and to make sure that answers you give are correct to the best of 
your knowledge and belief. If you are unsure whether particular facts are relevant, you should 
tell us anyway. 

You should tell us without delay if you: 


— subsequently think that you may have provided incorrect or incomehan eae or. . 
— want to add anything to what you have already told us. stot aa uOY 


You should consider very carefully any points we have raised and respond as fully and promptly 
as possible. ai as qu besqe 


ai 
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YOUR COSTS 


We know that dealing with our investigation can cost you time and money, so we will make sure 
hat our enquiries are reasonable and necessary to your case. 


We will close our investigation as soon as we are satisfied that your tax affairs are in order or 
settled. 


Jur leaflet C/FS “Complaints and putting things right” explains when we pay compensation for 
nistakes we make. 


KEEPING YOU INFORMED 

You can ask us at any time to explain: 

- your legal rights 

- why we have taken a particular action 
your obligation under the law. 


You can ask for these explanations even if we have already given them to your professional 
idviser. You can also ask for a copy of any of our other publications. 


We will deal promptly with letters from you or your adviser, normally within 20 working days. If 
ve cannot do so we will let you or your professional adviser know the reason for the delay. 


2>ROVIDING INFORMATION 


We will always be courteous, fair and professional and will only ask for the information we 
yelieve to be reasonably required for our investigation. 


We will often ask you for information and documents to assist our investigation. We will give 
ou a reasonable amount of time to provide any information. If you think that we have not given 
/ou enough time, you should tell us how much more time you need and why. We will let you have 
nore time if this seems reasonable. If we cannot agree we will explain our reasons. 


You should tell us straightaway if you have difficulty obtaining the information we have asked 
or and we will discuss with you how you might get it. You should also tell us if you think the 
nformation is not relevant to our investigation. We will discuss and try to agree the situation 
vith you. 


arliament has given HMRC legal powers to obtain information and documents from you and, 
vhere necessary, from third parties. If we need to use these powers formally, you may have the 
ight to make representations or to appeal to an independent tribunal, depending on the 
ircumstances. We will make sure that these rights are explained to you. 

You should ensure that any information you provide and any answers you give are correct. If 
fou are unsure about any matter you should say so, It is important that you give us all the 
elevant facts even if you are in doubt about the tax consequences of a particular matter. If, 
ubsequently, you realise that something you have told us or provided to us may have been 
vrong, you should tell us straightaway. 


You have the right to ask us why we are continuing with our investigation if, for example, you 
yelieve that you have provided all the relevant information and explanations and we have had 
idequate time to investigate the position and bring matters to a close. If we are unable at that 
ime to conclude the investigation, we will explain the reasons why. For example, we may feel it 
lecessary to seek further information by approaching other persons or organisations. 

Nhere our investigation includes an enquiry into a Self Assessment tax return, you may ask an 
ndependent tribunal to consider whether that enquiry should be closed. We can explain to the 
ribunal the reasons for not closing that enquiry. You may want to discuss matters with your 
rofessional adviser before deciding upon such action. 


{ECORDS 


(ou must keep certain records to help you to complete your tax returns. You can get further 
ruidance from any Enquiry Centre, local HMRC office or from our website at www.hmire.gov.uk 
lease make sure that you keep all existing records, including computer records, during our 
nvestigation whether or not you are required to do so by law. 

Ne may ask to see your business and private financial records. We can arrange to examine these 
it your premises, at the premises of your professional adviser, or at our own office. Where 
lecessary we may retain original records or copies, for which we will give a receipt. 

You may ask for the return of any records that we hold if you need them at any time. If we have 
o keep them we will give you copies of any documents you need. We will do this free of charge 
ind we will agree a timetable for this, 

Ne will advise you, if necessary, of what you need to do if your business or personal records do 
Jot meet the legal requirements or if we consider they are inadequate in any other way. If you 
ire still in doubt about the records you need to keep for the future, you should ask your 
yrofessional adviser or us for help. 
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VISITS ; 

If you are running a business, we may decide to visit your business premises. Where you run a 
business using part of your home, we may visit those parts that are used for running the business. 
Otherwise, we will not visit your home, unless you invite us to. 

We may need to inspect your business premises, the assets you use in the business or the stock 
you hold. But on most occasions the visit will be to inspect your business records. 

A visit will usually be arranged in advance, by mutual agreement. We will give you prior warning 
of a visit, unless there is a clear operational need not to do so. 

We will usually tell you in advance how many officers will visit. Every officer will carry 
identification, which you are entitled to see. Before the visit we will also give you a contact 
number which you can use to verify the officer’s identity if you have any doubts. 

Our officers will be considerate and polite, and they will only ask you about matters that may be 
relevant to your tax position. 


PAYING TAX DURING OUR ENQUIRIES 


We will ask you to make a payment on account of any additional liability we think is due 
pending the conclusion of the investigation. Making a payment on account will help to reduce 
any interest charges and will demonstrate your willingness to reach a money settlement. 

We might take action to charge tax on you or your company before the end of our investigation 
if we think that you might not pay any additional tax due unless we act quickly, or if statutory 
time limits for assessing are about to expire. 

You have the right to appeal against any assessments or amendments we make, and in some 
cases you can ask to postpone payment. If we cannot agree, you can ask an independent tribunal 
to decide how much tax you should pay. 


TAX RETURNS 


You must send us complete and accurate tax returns by the legal deadline even if we are 
investigating your tax affairs under this Code. We will regard it as a serious offence if you 
deliberately submit an incorrect tax return. 

If you are unable to provide final figures you should include your best estimated figures in yout 
tax return and highlight any figures you think will be affected by our existing investigation. 


REVIEWS AND APPEALS 


Our decision letters will explain what to do if you do not agree. 


We a try to reach agreement with you about your tax liabilities without the fics for a formal 
appea 


You have the right to have your case reviewed by a different officer from the one.who made the 
decision, or to appeal to an independent tribunal against any amendment or assessment that we 
make that you do not think is correct. 

You can find out more about reviews and how to appeal by: 

— reading the notes with the amendment or assessment 


— reading our published guidance on appeals (at www.hmre.govy. uk/facisheets/hmnrel pdf), or 
—. asking us to explain the process to you. 


Where you have sent an appeal to the tribunal, we can ask the tribunal for an: iinteniens if v we 


need more time to investigate. The tribunal will decide if they will accept:the: Sa ee for an 
adjournment. 


You have the right to put your case to the tribunal and to tell them the pe you eee to S 
correct. You can choose whether or not to have your case presented for you by a professiona 
representative or by any other person, providing the tribunal do not object. 


After listening to both parties and considering all the evidence, the tribunal will decide whether 
the amendment or assessment should remain unchanged, be increased or reduced. © 
You can ask the Tribunals Service to explain anything you do not understand about the appea 
hearing procedure. 
@ OFF. AZE Vem VW 
Ny Yh UBS bitte “i 


CONCLUDING THE INVESTIGATION 33 Yo SPR a P ibis ten SW Nistes 
If our investigation finds nothing wrong with your tax airs we Will let. “you know that ou 
investigation has been completed. ig linw sw rrecli.gqsod o 


If it is appropriate to seek a money OM enssnrt at the conclusion of our investigation, we will try 
to reach an agreement with you covering the amount of tax and other duties, interest and 
penalties we believe are due. We will only suggest adjustments that we consider:to|be|reasonable 
in the light of the information we hold. You should ask us to minis if you do not understan¢ 
any of the figures we propose for settling matters. lor 16! a gm Yeeivbs ienoizesion: 
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If we cannot reach agreement, we may formally determine the tax, interest and penalties we 
consider appropriate. You have the right to have any appeals you make heard by an independent 
tribunal. 


We can use the information or documents provided by you during the investigation in any 
proceedings to determine your liability to tax or other duties, interest and penalties. 


Where there have been errors or omissions in your accounts or tax returns, we may ask you to 
sign a Certificate of Full Disclosure confirming that you have now declared all your taxable 
income, gains and other duties. We will not ask for a Certificate if the investigation showed 
nothing wrong. 


We will take a very serious view if you sign a Certificate of Full Disclosure you know to be false. 
You should consider the Certificate very carefully before signing it. If you sign a Certificate you 
know to be false, you may be prosecuted. 


ite should always make sure you understand what, if anything, was wrong with your accounts or 
ax returns. You should ask us or your professional adviser what you need to do to make sure you 
vet them right in the future. 


INTEREST AND PENALTIES 

Tax paid late, for whatever reason, carries interest at the statutory rate. 

You may also incur a penalty for: 

- failing to notify us of your liability to a tax 

- failing to make a return by the statutory filing date, or at all 

- carelessly or deliberately giving us an inaccurate tax return or other specified document 

- failing to correct, within a reasonable time, a mistake you notice in a tax return 

- failing to tell us, within a reasonable time, that an estimated assessment to tax is inadequate 
- failing to pay on time. 

You are responsible for the accuracy and completeness of your tax returns even if a professional 
adviser is acting on your behalf. 


Where the law specifies a penalty not exceeding a maximum figure, we will calculate our view of 
he appropriate amount by taking into account: 


) 


> how and when you tell us about the offence 

- how and when you co-operate with us to get things right. 

Detailed rules about penalties vary depending on the period and type of tax involved. Our 
officers can explain more about this, and will give you more detailed guidance if it becomes 
relevant. 


-ALSE STATEMENTS 


You should make sure that answers given at meetings, in correspondence and all other 
nformation you provide to us are correct and complete to the best of your knowledge and belief. 


if you make a statement you know to be false, you may be prosecuted. 


PUTTING THINGS RIGHT 


if you have a complaint please try to resolve it on the spot with our officer. If you are unable to 
esolve your complaint, please ask the officer how you can progress your complaint or ask for a 
sopy of our factsheet C/FS Complaints and putting things right. This lays out our complaints 
srocess and tells you what you can do next. You will find further information on our website. Go 
0 www.hmre.gov.uk and under quick links select Complaints. 

if we are unable to resolve your complaint to your satisfaction, you can ask the Adjudicator to 
nvestigate. The Adjudicator, whose services are free, is a fair and unbiased referee whose 
‘ecommendations are independent of HMRC. 

You can contact the Adjudicator at: 

The Adjudicator’s Office 

3th Floor 

Euston Tower 

286 Euston Road. 

London NW! 3US : 

Phone: 0300057 1111 Fax: 0300057 1212; www.adjudicatorsoffice. gov.uk 

Phe Adjudicator’s leaflet AO1 gives’ information about complaining to the Adjudicator. 
Finally, you can ask your MP to refer your case to the independent, Parliamentary and Health 
Service Ombudsman. The Ombudsman will accept referrals from any MP, but you should 
approach your own MP first. Further information is available from: 

The Parliamentary and Health Service Ombudsman 

Millbank Tower, Millbank 

London SWIP 4QP 

Phone: 0345 015 4033) — 

Fax: 0300 0614000 ronda of 

www.ombudsman.org.uk. 
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Note—COP 8 was revised in July 2009. 


COP9 Civil investigation of fraud 


This Code of Practice explains how HMRC carries out investigations where it suspects serious 
tax fraud. It has been updated to take account of the new appeals process and penalty regime 
that came into force on | April 2009. 


INTRODUCTION 


We will investigate any situation where we suspect serious tax fraud. The investigation will be 
undertaken with or without your voluntary co-operation. If you do co-operate, the investigation 
will proceed more quickly, efficiently and advantageously for both parties than if you refuse to 
co-operate. This Code of Practice is designed to help you make an informed decision on 
co-operation by telling you how we carry out such investigations and how, through full 
co-operation and disclosure of irregularities, you may achieve a significant reduction in any 
penalty found to be due. 


The Code of Practice covers direct taxes, including income taxes, Corporation Tax, Capital 
Gains Tax and National Insurance contributions and indirect taxes including VAT and Excise 
and Customs duties. 


We will keep an open mind to the possibility that there may be an innocent explanation for the 
suspected irregularities. 
We undertake to treat you fairly and courteously and in accordance with the law. 


CIVIL INVESTIGATION OF FRAUD 


Civil investigation of fraud statement 


The practice of HM Revenue & Customs (HMRC) in cases of suspected serious tax fraud is as 
follows— 


— The Commissioners reserve complete discretion to pursue a criminal investigation with a 
view to prosecution where they consider it necessary and appropriate. 

— Where a criminal investigation is not considered necessary or appropriate, the Commission- 
ers may decide to investigate using the Civil Investigation of Fraud procedure. 
Where the Commissioners decide to investigate using the Civil Investigation of Fraud 
procedure they will not seek a prosecution for the tax fraud which is the subject of that 
investigation. The taxpayer will be given an opportunity to make a full and complete 
disclosure of all irregularities in their tax affairs. 

~ However, where materially false statements are made or materially false documents are 
provided with intent to deceive in the course of a civil investigation, the Commissioners may 
conduct a criminal investigation with a view to a prosecution of that conduct. 
If the Commissioners decide to investigate using the Civil Investigation of Fraud procedure 
the taxpayer will be given a copy of this statement by an authorised officer. 


OUTLINE 


You will have received a letter with this Code of Practice inviting you to attend a meeting. We 
have written to you because we have grounds to suspect that there are irregularities in your tax 
affairs which we would like to discuss with you. This investigation is being conducted with a view 
to the imposition of a civil penalty for fraudulent conduct, if our suspicions are confirmed. The 
investigation is not being conducted with a view to your prosecution for tax fraud. 

The aim of the investigation is to uncover the full facts, determine the tax liabilities arising and 
collect these together with interest and, where appropriate, civil penalties for fraudulent conduct. 
We will ask you to a meeting and invite you to make a full disclosure of all tax irregularities. This 
will be your only opportunity to secure the maximum benefit from making a full and complete 
disclosure of all irregularities in your tax affairs. ; wa 
It is a matter for you to decide whether or not to attend and respond. If you do we will ask you 
to explain the full facts and prepare a report detailing the nature, extent and reason for those tax 
irregularities, together with supporting evidence. We will then test that disclosure, before seeking 
an agreement with you as to the amount of additional tax, interest and penalties and make 
arrangements with you for payment. You will be encouraged to. make payments on account 
during the investigation. If you choose not to attend and respond, HMRC will conduct a 
thorough investigation of your tax affairs and will take into account your conduc t during the 


course of the investigation in determining the level of any penalties due. as 


bee vietidsntsilist od 
Spek heetawoT a deo Tiihy 
CONFIDENTIALITY thet Wemeb AON 


You have a right to the same high degree of confidentiality as all customers. We: 
information to others outside HMRC when authorised to do so or in circums 
the law. necizbudmowwy 
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[t may be necessary for us to seek information about you or your business from other people or 
organisations. If this is the case, we will be as discreet as possible about the reasons for our 
onquiries. 

We may seek a mandate from you to approach a third party such as a bank. We will sometimes 
need to use our legal powers whether or not you have given us a mandate. 


PROFESSIONAL REPRESENTATION 


We would encourage you to appoint a professional adviser to represent you during our 
investigation although this is a matter for you to decide. 


You should give your professional adviser all the facts because you are personally responsible for 
your tax affairs and the accuracy of any information supplied to us. You are also responsible for 
snsuring that your adviser complies with timetables agreed between us. 


We expect high standards from professional advisers. We will normally deal with your adviser 
out if there are delays or difficulties we may deal directly with you. 


BEFORE THE MEETING 


Before we begin an investigation we will look at information in your returns, accounts and 
statements, and from other sources. We may also contact other people or organisations before we 
sontact you or your professional adviser. 


You should ensure you read this Code of Practice in full before the meeting. If you decide to 
>0-operate with us, and you are under no obligation to do so, we regard attendance at meetings 
4S an important part of that co-operation. Meetings give us both a chance to ask questions and 
slarify points as the investigation progresses. You are free to leave a meeting with us at any time 
f you choose to do so. 


WHAT HAPPENS AT THE MEETING 
The meeting may be held at your office or home, at an HMRC office or at your adviser’s office. 


At the start of the meeting, we will explain the purpose of the meeting and HMRC’s approach to 
he civil investigation of serious fraud. We will not reveal to you the information we hold that 
1as given rise to our concerns. This is because the aim of an investigation under this Code of 
Practice is to give you the opportunity to make a full and complete disclosure of all irregularities. 
The opportunity to make a disclosure extends to all aspects of your taxation affairs and 
“ncompasses any dealings you have had with partnerships, companies, trusts or other entities. 


it is a matter for you to decide whether or not to speak to us or assist us generally in our 
nvestigation. If you do speak to us we may use what you say or any information you provide, in 
assessing your liability to tax or to a penalty. We may also seek to give evidence of this in any 
uppeal proceedings. 
if you decide to proceed, the next stage will be to ask you to respond “yes” or “no” to some 
ormal questions— 


see Appendix | for questions regarding direct taxes 
see Appendix 2 for questions regarding VAT 


For other indirect taxes and customs and excise duties the formal questions will be issued with 
his Code of Practice. 


Exceptionally, these questions may be modified to fit the particular circumstances of the case. 
You should consider your answer to these questions (in consultation with your tax/legal adviser) 
efore you attend the meeting. 

We expect you to be truthful, to tell us all relevant facts and to co-operate fully in putting your 
ax affairs in order. If you are unsure whether particular facts are relevant, you should tell us 
inyway. We do not necessarily expect precise quantification of irregularities at the time of the 
nitial meeting. We will however ask for an estimate of the amounts involved, how the 
regularities occurred, the period covered and what evidence you will use to determine the 
-orrect tax figures. 


During the meeting we will make clear to you whether the questions we ask are relevant to direct 
axes, indirect taxes or both. 


F YOU MAKE A DISCLOSURE 


if you tell us that there are matters that need to be disclosed, we will invite you to provide a 
Disclosure Report, the nature of which will depend on the individual circumstances of the case. 
Areas to be covered in the report will be— 

- a brief business history 

- the nature of the irregularities and how they came about 

- the extent of the irregularities 

- steps taken to verify amounts with supporting documentation and any assumptions made 
- a detailed schedule of the irregularities for each period involved for each tax 
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We will agree a timetable for producing this report at the meeting. In most Cases we would expect 
the disclosure report to be submitted within six months of the opening meeting. The timetable 
will vary according to the complexity of the case and volume of work required, for example in 
more straightforward cases the report could be submitted considerably sooner. 


It is our intention that we reach an agreement with you about how much is due and how much is 
to be paid, and when. We expect you to demonstrate a willingness to agree realistic proposals to 
make early payment of arrears. : A 

We will invite you to make payments on account towards any tax arrears, both at the initial 
meeting, and throughout the enquiry. Payments on account will reduce any interest charges. 


We will send you a summary of the main issues discussed at the meeting to agree, or amend, and 
you will be asked to sign and return it. : 


IF YOU DO NOT MAKE A DISCLOSURE 


If you do not make a disclosure we will undertake our own investigation, using’ statutory 
information powers (including to third parties) if necessary. If we discover irregularities we wil 
issue formal assessments and pursue collection of unpaid tax with interest, Any reductions ir 
penalties due are likely to be significantly less, reflecting the fact that you did not take the 
opportunity given to you to disclose the irregularities. : 


WHAT HAPPENS AFTER THE MEETING 


We will discuss the Disclosure Report with you and your advisers. We will monitor closely 
preparation of the Disclosure Report to ensure it is progressing to the agreed timetable. This wil 
usually involve regular meetings with your advisers. We will suspend our own enquiries until we 
receive the Disclosure Report, if we are satisfied that matters are progressing towards a ful 
disclosure of tax irregularities within a reasonable period of time. 

We will carry out the investigation ourselves if we are not. satisfied with progress.and will tell you 
in writing if we need to do this. If this happens it will be reflected in the level of any penalties 
charged. 

It is your responsibility to ensure the Disclosure Report is accurate and complete 'to the best o 
your knowledge and belief. If you are satisfied that your report is a complete account, it shoulc 
be signed by you as representing a full disclosure of irregularities, and submitted ‘within thi 
agreed timescale. We will ask you to certify that this is the case and we will not accept the repor 
as your disclosure unless you do so. SY 

You may be asked for other certified documents such as statements of your assets and liabilitie: 
and of bank and other accounts including debit and credit cards operated. 


Making a statement you know to be false may render you liable to prosecution. 


Once the signed report has been received, we will test the information supplied to satisfi 
ourselves that it is correct and complete. In doing so we may need to exercise our legal powers t 
obtain information. Sometimes the law allows us to do this without your knowledge or approval 
If we disagree with or need to clarify any aspect of the report, it may be necessary to have ¢ 
further meeting, at which we will make every effort to resolve these’ issues and reach a1 
agreement with you. , 


YOUR COSTS 

You have to pay for any costs that you incur in dealing with our investigation, including the fee; 
of a solicitor, accountant or other professional adviser. ORS athe teamiiy iets 2 i 
We know that dealing with our enquiries can cost you time and money, so we will make sure tha 
our enquiries are reasonable and necessary to your case. ¢ Arab SIF 


We rat close our investigation as soon as we are satisfied that your tax affairs are in order 0. 
settled. ¥ ) 
Ns ae , f 


! 


KEEPING YOU INFORMED 


You can ask us at any time to explain— 
— your legal rights 
— why we have taken a particular action 
— your obligation under the law AHUCOUVS | GASHAM: Ut 
You can ask for these explanations even if we have already. given them to your professiona 
adviser. We will deal promptly with letters from you or your adviser. If we cannot do so weowil 
let you or your professional adviser know the reason for the delay») ss. )o1evoo od 01 exan 
You have the right to ask us why we are continuing with our investigation if, forexample, yor 
believe that you have provided all the relevant information and explanations, Ifyou ‘ask us, w' 
will, where possible, indicate our expected timetable for reviewing and: testing, the disclosur 
report. It may be necessary for us to seek information from other people-or or; ions. 
undertake to do this as expeditiously as we can-and to keep you informeds) o)9) bol eisye 
f 


| 
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PROVIDING INFORMATION 


We will ask you for the information and documents that we need. We will give you a reasonable 
amount of time to provide any information. 

You should tell us straightaway if you have difficulty obtaining the information we have 
requested and we will discuss with you how you might obtain it. You should also tell us if you 
think the information is not relevant to our investigation. We will discuss and try to agree the 
situation with you. 

You should ensure that any information you provide and any answers you give are correct. If 
you are unsure about any matter you should say so. It is important that you give us all the 
relevant facts even if you are in doubt about the tax consequences of a particular matter. 


RECORDS 


Please make sure that you keep all existing records, including computer records, during our 
investigation whether or not you are required to do so by law. We may ask to see your business 
and private financial records. We can arrange to examine these at your premises. Where 
necessary we may ask to retain original records or copies. 

There may be occasions when we exercise statutory powers conferred on us and remove certain 
records from you. If this happens, you will be provided with a receipt for those documents. If 
asked we will provide copies to you and at the end of the investigation we will return the 
originals to you. 


REACHING AN AGREEMENT 
If our investigation finds nothing wrong with your tax affairs we will let you know that. our 
investigation has finished. 


Once we have agreed the nature and extent of any irregularities, the procedures for concluding 
the investigation and paying amounts due are slightly different for direct and indirect taxes. 


DIRECT TAXES 

We will try and reach an agreed figure with you covering the amount of tax, interest and 
penalties due. We will only suggest adjustments that we consider to be reasonable in the light of 
the information we hold. You should ask us to explain if you do not understand any of the 
figures we may propose. We will invite you to sign a letter offering to pay an agreed sum and if 
we agree the sum we will issue a letter of acceptance. This exchange of letters is a legal contract 
between us and we are both bound by its terms. 


INDIRECT TAXES 


We will write to you informing you of the amount of tax, interest and any penalty due. If you do 
not agree with the contents of the letter you can send us any comments or additional 
information. 


IF WE CANNOT REACH AGREEMENT 


If we cannot reach agreement we may seek to formally determine the tax, interest and penalties 
we consider appropriate. We will use information or-documents that you provided during the 
investigation in any proceedings to determine your liability to tax, interest and penalties 

You have the right to appeal any formal determination of tax or penalty. 

Appeals are heard by the independent First-tier Tribunal (Tax). 


HOW INTEREST AND PENALTIES ARE WORKED OUT 

Interest is calculated on any tax paid late. In some cases we could also charge you a surcharge. 

Penalty rules depend on which periods are affected, as follows— 

- Income Tax, Corporation Tax, Capital Gains Tax and VAT periods beginning on or after 
1 April 2008, and for which the return is due on or after 1 April 2009, come under the 
Penalty for Inaccuracies rules 

— for other taxes and duties, tax periods beginning on or after 1 April 2009, and for which the 
return is due on or after 1 April 2010, the Penalty for Inaccuracies rules apply 

— all other periods — “old rules” 

You may therefore be liable for penalties under the old rules for some periods, and under the 

Penalty for Inaccuracy rules for other periods. If this is the case, the different penalties will be 

calculated separately, under the different rules. 


PENALTIES — “OLD RULES” 


The maximum penalty for both direct and indirect tax is an amount equal to 100% of the tax 
understated. The level of penalty can be significantly reduced in certain circumstances. 
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For direct taxes we can charge you a penalty for an incorrect tax return if it was delivered 
fraudulently or negligently or if you find that it is incorrect and fail to correct the error within a 
reasonable time. 

For indirect taxes, if we identify irregularities due to dishonest conduct, a civil evasion penalty 
will normally be applied. 


HOW “OLD RULES” PENALTIES CAN BE REDUCED 


It is for you to decide whether or not to co-operate and make a full disclosure. You should be 
clear that for both direct and indirect taxes there are arrangements to reduce penalties where you 
do choose to co-operate and disclose. 


You should tell us about anything you think is relevant when we are working out the penalty to 
charge. 


DIRECT TAXES 


When calculating any penalty we will take into account— 


—  Disclosure—a reduction of up to 20% (30% for full voluntary disclosure where there was no 
fear of early discovery by us). This reflects the extent of any voluntary disclosure of 
irregularities you make. : 

— Co-operation—a reduction of up to 40%. If you supply information quickly, attend 

interviews, answer questions honestly and accurately, give all the relevant facts including full 

written disclosure and pay tax on account when it becomes possible to estimate the amount 
due, you will then get the maximum reduction. 

Seriousness—a reduction of up to 40%. This reflects the seriousness of your errors or 

omissions. 


INDIRECT TAXES 


The maximum penalty of 100% tax evaded is reduced by an amount which depends on whether 
you have disclosed full details of the true VAT liability, and by the extent of your co-operation 
during the whole enquiry. 

Reductions from the 100% penalty figure will normally be made, to the maximum percentages 
specified, as follows— 

— He to 40%—early and truthful explanation as to why the arrears arose and the true extent of 
them 

up to 40%—fully embracing and meeting responsibilities under this procedure by, for 
example, supplying information promptly, including full written disclosure, attending meet- 
ings and answering questions 

In most cases, therefore, the maximum reduction obtainable will be 80% of the culpable tax. In 
exceptional circumstances however, consideration will be given to a further reduction, for 
example, where you have made a full and unprompted voluntary disclosure. 


PENALTIES — PENALTIES FOR INACCURACIES 


The new rules apply in the same way to all taxes and duties affected by them. Where the 
Penalties for Inaccuracies apply a person may be charged a penalty where they give us an 
inaccurate document and the inaccurate document either amounts to or leads to— . 
— an understatement of the person’s liability to tax Di fi0 
- a false or inflated statement of a loss by the person 
— a false or inflated claim to repayment of tax 
and the inaccuracy was— 

careless  readanT 
— deliberate APO RTA | 
~ or deliberate and concealed & 10 besshughes 
If our suspicions of serious fraud turn out to be justified, we will expect to charge penalties for 
deliberate inaccuracies, or for deliberate and concealed inaccuracies, depending ‘on the facts. 
Penalties for careless inaccuracies may also be charged where appropriate... 99) 
A penalty for a deliberate inaccuracy will normally apply where you deliberately— © © ~ 
—~ understate the tax you owe HUD DAG saree tt 
— choose to misrepresent your liability g/. | 195%6 100 aM gi crtuto) 
— overstate a claim jun blo” ~ aborrsg xr) {ls 
A penalty for a deliberate and concealed inaccuracy will normally apply where ou take active 
steps to cover up a deliberate inaccuracy. HN: MO) CSU VES Rhea. 
The normal maximum and minimum penalty for each inaccuracy depends on th behaviour that 
caused it as follows— If your sk, 13. as 
— inaccuracy despite taking reasonable care—no penalty) aa tA 
~ | careless inaccuracy—between 15% and 30% L teh rhode) Vileetse aman dR 
— deliberate inaccuracy—between 35% and 70% nov vilossq: toctevst of T vbsiaiersbay 
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— deliberate and concealed inaccuracy—between 50% and 100% 

The figures are percentages of the tax lost. 

If you have made an unprompted disclosure of the inaccuracy, that is, you have told us about it 
before you had any reason to believe that we have discovered or are about to discover it, then the 
minimum penalty is further reduced in each case as follows— 

— careless inaccuracy to nil 

— deliberate inaccuracy to 20% 

— deliberate inaccuracy with concealment to 30% 


REDUCTIONS UNDER PENALTIES FOR INACCURACIES RULES 


The minimum penalty for deliberate error will normally be 35% and the maximum penalty 70%. 

The minimum penalty for deliberate and concealed error will normally be 50% and the 

maximum penalty 100%. 

The penalty may be set at any level between the maximum and the minimum and in calculating 

this we will normally give the following reductions— 

— up to 30% for “telling’—the extent to which you admit the inaccuracy, tell us promptly 
about its full extent and explain how it arose 

— up to 40% for “helping”—the extent to which you help us to quantify the inaccuracy, give 
positive assistance, actively engage and volunteer information 

- up to 30% for “giving access”—the extent to which you respond positively to requests for 
information and documents, give us access to business and other records and explain their 
function and significance 

If you have made an unprompted disclosure of the inaccuracy the minimum penalty may be set 

at 20% for deliberate error and at 30% for deliberate and concealed error. An unprompted 

disclosure is one where you have told us about the irregularity before you had any reason to 

believe that we have discovered or are about to discover it. 


FURTHER INFORMATION 


For more on this subject please 

+ Contact us by phone. You will find us in The Phone Book under HM Revenue & Customs. 
Alternatively, you can contact the investigator who issued this booklet to you. 

- Visit one of our HMRC Enquiry Centres. You will find the address in The Phone Book 
under HM Revenue & Customs. 


GETTING ADVICE 


You can get advice from a professional adviser or organisation. 


CUSTOMER SERVICE 


Our commitment to you 

We are here to ensure that everyone understands and receives what they are entitled to and 
understands and pays what they owe, so that everyone contributes to the UK’s needs. 

We will— 

— listen carefully 

— answer accurately and respond promptly 

— keep your personal and business details confidential 

— treat you fairly and with respect 


PUTTING THINGS RIGHT 

If you have a complaint please try to resolve it on the spot with our officer. If you are unable to 
resolve your complaint please ask the officer how you can progress your complaint or ask for a 
copy of our code of practice Complaints and putting things right-fact sheet C/FS. This lays out 
our complaints process and tells you what you can do next. You will find further information on 
our website. 

If we are unable to resolve your complaint to your satisfaction you can ask the Adjudicator to 
look into it. The Adjudicator, whose services are free, is a fair and unbiased referee whose 
recommendations are independent of HMRC. 

You can contact the Adjudicator at—The Adjudicator’s Office, Haymarket House, 28 Haymar- 
ket, London, SWIY 4SP, Tel—020 7930 2292, Fax—020 7930 2298, Email—Adjudicator, 
Internet—The Adjudicator’s Office 


CUSTOMERS WITH PARTICULAR NEEDS 
We offer a range of facilities for customers with particular needs, including— 
~ wheelchair access to nearly all HMRC Enquiry Centres 
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— home visits, if you have limited mobility or caring responsibilities and cannot get to one of 
our Enquiry Centres 

— services of an interpreter 

— help with filling in forms 

— help for people with hearing difficulties including— 

— BT Typetalk 

— induction loops 

— sign language interpretation 

— leaflets in large print, Braille and audio 


APPENDIX 1 


The five questions which are asked in relation to direct taxes are— 


Question 1 


Have any transactions been omitted from or incorrectly recorded in the books of any business 
with which you are or have been concerned whether as a director, partner or sole proprietor to 
the best of your knowledge or belief? 


Question 2 


Are the accounts sent to HMRC for each and every business with which you are or have been 
concerned whether as a director, partner or sole proprietor, correct and complete to the best of 
your knowledge and belief? 


Question 3 


Are all the tax returns of each and every business with which you are or have been concerned 
whether as a director, partner or sole proprietor correct and complete to the best of your 
knowledge and belief? 


Question 4 
Are all your personal tax returns correct and complete to the best of your knowledge and belief? 


Question 5 


Will you allow an examination of all business books, business and private bank statements and 
any other business and private records in order that HMRC may be satisfied that:your‘answers 
to the first four questions are correct? 


False statements can result in a criminal investigation with a view to prosecution. 


APPENDIX 2 


The four questions which are asked in relation to VAT are— , NSH 


Question 1 


Have any transactions been omitted from, or incorrectly recorded, in the books and records of 
(name of legal entity) for which you are (responsible status)? 


Question 2 


Are the books and records you are required to keep by HMRC for itr oF (set entity) for 
whican are (responsible status), correct and complete to the best of your, knowledge, and 
elie 


sigmo 


Question 3 calc. wislgates auoy 


Are all the VAT returns of the (name of legal entity) for which you are (esponsile sats) 
correct and complete to the best of your knowledge and belief? 


f 
te 


91.0) Sidsau 91: 


Question 4 1oiszibuibA 9d AP. 4i ott 
Were you aware that a of the VAT returns were incorrect or incomplete at the -earle' they were 
submitted? ibA arli Josiaoo. ns: 


False statements may result in a critainal irivest {sation with a view to ‘prosecution. Hobrot”, 

If the investigation is concerned with other indirect taxes, customs duties or excise aultics a 
separate set of formal questions will be sent with this Code of Practice. 

These notes are for guidance only and reflect the Risse at the ‘time of | “writing. They do not 
affect any right of appeal. | | 1 zouliliogt jo ogasp.s.1sho. WwW 
Commentary—Simon’'s Taxes A6.1001. guess vieod IM th ies of eesoas istolssdwoi= 
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COP10 Information and advice 


INTRODUCTION 


This Code of Practice tells you about the different ways that HM Revenue and Customs 
(HMRC) will give you information or advice. We aim to help you to understand your rights and 
obligations so that you can get your tax affairs right and pay your tax on time. 


This code of practice is relevant to all customers although separate processes are available for 
business customers seeking non-statutory clearances — guidance for business customers seeking 
non statutory clearances [http://www.hmrc.gov.uk/cap/links-dec07.htm] is available. 

In this Code of Practice we set out the different ways that we can help you by 

— providing general advice 

— publishing a variety of information 

providing information under the Freedom of Information and Data Protection Acts 

— giving ‘post-transaction rulings’ 

— checking valuations of assets disposed of by individuals 

— providing our interpretation of tax law in some circumstances 

— giving statutory clearances and approvals for certain types of transactions 

Some of the ways that we give information and advice will only be relevant to taxpayers with 
complex affairs. But we aim to be as helpful as we can to all taxpayers whether their tax affairs 
are simple or complex. 


GENERAL ADVICE 


You can discuss your tax affairs or get tax information at any HMRC office or at one of the 
many Enquiry Centres located around the country. We will answer your questions on your rights 
and obligations on all taxation matters, and give information to help you with returns, claims to 
reliefs, repayments and appeals. 

If you prefer to phone us, you will find a name and phone number on all correspondence from 
us, or you can find our phone number, and address in The Phone Book under HM Revenue & 
Customs. 

If you need help on Self Assessment (SA), contact your local HMRC office or contact the Self 
Assessment Helpline [0845 900 0444]. 

We publish a wide range of leaflets that explain different aspects of the tax system. See the 
section under “Published information’. 


PUBLISHED INFORMATION 


As well as detailed notes on the completion of tax returns, we publish tax information in the 
following ways: 


Explanatory leaflets 


We produce a wide range of leaflets, booklets and helpsheets designed to explain different 
aspects of the tax system in plain English, and to assist with completing tax returns. 


Our Catalogue of leaflets and factsheets [www.hmre.gov.uk/leaflets/irlist.pdf] gives further 
information about our publications, most of which you can get from any HMRC office or 
Enquiry Centre. Addresses are in The Phone Book under HM Revenue & Customs. Most offices 
are open to the public from 8.30 am to 4.30 pm, Monday to Friday, and some are also open 
outside these hours. Your local library or Citizens’ Advice Bureau may also have copies of our 
leaflets. Many leaflets are also available at Online Forms and Publications [http:// 
www.hmre.gov.uk/leaflets/index.htm]. 

If you need one of the leaflets mentioned in the SA tax return guide you can contact the Self 
Assessment Orderline: As well as leaflets, the Orderline can supply supplementary pages to the 
SA return, helpsheets and other forms mentioned in the SA tax return guide. 

In addition, The Red Box — a resource for teachers [http://www.hmrc.gov.uk/redbox/index.htm] 
is a free interactive package aimed ‘at teaching school children about tax and public spending. 
The pack consists of a workbook with full teacher’s notes, case studies and specially designed 
worksheets for students ages 11-16. To order a pack Tel 0207 401 4070. 


Statements of Practice 


Statements of Practice are published from time to time to explain our interpretation of 
legislation and the way we apply the law in practice. Our current statements of practice are 
available on our website. 


Extra-statutory concessions 
We also publish extra-statutory concessions. These are relaxations that give a reduction in tax 
liability that you would not be entitled to under the strict letter of the law. 
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News releases 


We issue news releases to announce a proposed change in the law, a change in our practice or 
some other change or initiative of interest to the public. You can obtain copies of our news 
releases free from the HMRC Information Centre. Or you can make an annual subscription so 
that you automatically receive news releases when they are issued. Details are available from 
Tolley Publishing (Customer Services) 020 8686 9141. 


Revenue & Customs Briefs 


Revenue & Customs Briefs [http://www.hmre.goy.uk/briefs/index.htm] replace Business Briefs 
and Tax Bulletins and will include announcements advising of policy changes resulting from 
legislation, litigation or internal policy reviews and notification of some consultation exercises. 
Revenue & Customs Briefs will use a technology called Really Simple Syndication (RSS); this 
facility enables you to have the latest news and new web content delivered directly to your email 
box. To find out more about RSS and how to get started please go to manuals in the 
Practitioners Zone [http://www.hmrc.gov.uk/manuals/index.htm]. 


Guidance Manuals 


We publish the internal guidance manuals our staff use. These manuals cover the interpretation 
of tax law and the operation of the tax system. From the manuals, taxpayers and their 
professional advisers may gain a better understanding of how we determine tax liabilities and 
collect tax due. The published manuals omit some material which is covered by the exemptions 
in the Government’s ‘Code of Practice on Access to Government Information’, The manuals are 
available for reference in HMRC Enquiry Centres or can be bought from Tolley Publishing 
(Customer Services) [+44 (0)84 5370 1234, email: customer.services@lexisnexis.co.uk] [on CD 
ROM}. 


Your right to information we hold 


Freedom of Information Act 2000 (FOI) and the Data Protection Act 1998 (DPA) give you a 
right to access information that we hold. 


Freedom of Information (Fol) Act 


Under Fol, you have a right to be told whether we hold information and, if we do, have it 
communicated to you. Both of these rights may be subject to fees, exemptions or other 
restrictions in the Act. When we decide we cannot supply information we must give you the 
reasons for our decision. 


Exempted information 


Information that we hold in relation to our functions, which identifies or could identify one of 
our customers including for example an individual, company or other entity, is exempt under 
Fol. So we will not provide you with information about your or any other person’s dealings with 
us under Fol, although we may provide it to you on a discretionary basis. You may have a right 
to a copy of your personal data under the terms of the Data Protection Act (DPA), 


We will aim to provide you with other information which does not relate to an identifiable 
customer unless we wish to apply one of a number of other exemptions allowed by the Act; for 
example: if disclosure would contravene the DPA; or the information is legally protected; or has 
been provided to us in confidence; or would damage a trade secret; or would jeopardize the 
prevention or detection of crime; or would. 


We are not obliged to provide you with information which is already in the public domain or 
that we intend to publish later. bX 


DPA 


The DPA is based on eight principles. We will comply with the requirements of those Principles. 
The Act confers obligations on Data Controllers, of which HMRC is one, to ensure that the 
personal data held about you is accurate, up to date, not excessive or held for longer than 
necessary. It must be given and adequate level of security protection and not used for purposes 
or released to third parties without the legal right to do so. We will adhere to these requirements, 
correcting any errors when brought to our attention. : . 


The Act also confers rights on living individuals, who are termed data subjects under the Act. 
These include the rights to have data held about you obtained fairly and lawfully and we will not 
breach this right by exceeding our powers to collect data. We will tell you how the data we hold 
is to be used, You have the right to have a copy of your personal data provided to you in a 
permanent and intelligible form. We will strive to provide an explanation of any terms that you 
may not understand. SOT ERR SONS VE 
The Act allows certain exemptions to the release of data, including the right to withhold an: 
data which may affect the assessment or collection of tax, the prevention or dateent of cri 


or the apprehension or prosecution of offenders. We will only apply these exemptions where 
necessary. bi voy iadinginided 
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If you are not happy with our compliance with the Act we will independently review any 
decision made. We will offer help and guidance in settling any dispute and provide details of the 
appeals procedure, including how to contact the Information Commissioner to request assess- 
ment of our compliance with the Act. 


Information Commissioner 


You can complain against our decision by applying to the Information Commissioner, who may 
set it aside, or confirm it. 


POST-TRANSACTION RULINGS 


This section is for non-business customers only. Guidance for business customers on how to 
apply for non-statutory clearances is available here [http://www.hmrc.gov.uk/cap/links- 
dec07.htm]. 


A post-transaction ruling is a ruling by HMRC on the application of tax law to a specific 
transaction after that transaction has taken place. Our aim in giving rulings is to help you to 
complete your return and know how much tax you are due to pay. You can ask for a ruling that 
covers Income Tax, Capital Gains Tax, Corporation Tax or Petroleum Revenue Tax, but not 
Inheritance Tax or Stamp Duty which are outside the scheme. The principles of where we will be 
bound by any information or advice provided by HMRC is set out in ‘When you can rely on 
information or advice provided by HM Revenue & Customs (HMRC)’ [http://www.hmre.gov.uk/ 
pdfs/info-hmrce.htm]. 


Post-transaction rulings are not intended to replace the general advice you can ask for as 
described earlier in this Code of Practice. You cannot ask for a post-transaction ruling unless the 
tax treatment of the particular transaction is in doubt, for example, if it was an unusual 
transaction or one you entered into in unusual circumstances. If you do apply for a post- 
transaction ruling then it may involve you as well as us in a lot of work. You can apply for a 
post-transaction ruling whether or not you have a professional adviser. 

We will not give a post-transaction ruling in the particular circumstances or in respect of the 
particular issues which are set out in Appendix 2. As well as these exclusions, we will not give a 
post-transaction ruling where, in our view, we could not resolve the issue before the filing date 
for the relevant return without an unreasonable diversion of our resources. 


When and how should you ask for a post-transaction ruling? 


You can apply for a post-transaction ruling at any time after you have completed the transaction 
in question. If we have sent you a tax return there are different dates by which you must apply 
for a post-transaction ruling. 

— If we have sent you a Self Assessment tax return you can ask for a post-transaction ruling 
before or after you have filed your return; 

— if the return we have-sent is not a SA return (for example a Corporation Tax return for 
periods ending before 1 July 1999) you cannot apply for a post-transaction ruling after you 
have filed your return. 

After a SA return is filed, we will only give a ruling up to the date that we can no longer enquire 

into that return. And we will not give a post-transaction ruling that you apply for after a SA 

return is filed if the issue is unlikely to be resolved quickly. 

An application for a post-transaction ruling should be made to the HMRC Office that deals with 

your tax affairs. Your application must set out all relevant facts. We will not consider ourselves 

to be bound by a post-transaction ruling if the application or supporting information was 
incorrect or incomplete. Your application for a ruling should include the information set out in 

Appendix 1. If you are uncertain about what to include in your application for a post- 

transaction ruling, contact your HMRC Office. 


The extent to which we are bound by a post-transaction ruling 


The principles of where we will be bound by any information or advice provided by HMRC is 
set out in “When you can rely on information or advice provided by HM Revenue & Customs 
(HMRC)’. 


The effect of a post-transaction ruling on interest and penalties 


If you have applied for a post-transaction ruling, but not received it by the time that your return 
is due to be submitted, then your return must still be sent in before the time limit. If that 
happens you should complete your return according to your own view of the correct tax 
treatment of the particular transaction. If you have filed a Self Assessment return you can 
amend it after we have given the ruling, if you wish, subject to the normal time limits. 

If you disagree with the post-transaction ruling that we gave you and complete your return in 
accordance with your own view of the proper tax treatment, then it may turn out that you have 
not paid enough tax at the right time. Any unpaid tax would carry interest from the due date 
regardless of whether you had applied for a post-transaction ruling or whether we had given a 
ruling by the due date. In the same way, any tax overpaid would carry repayment interest from 
the date it was paid. 
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If your return was incorrect because of your fraudulent or negligent conduct, then penalties will 
be chargeable in the normal way even if a post-transaction ruling had been sought for the 
incorrect item. 


POST-TRANSACTION VALUATION CHECKS FOR CAPITAL-GAINS.TAX 


This service is available to individuals who need to value assets to work out their capital gains 
tax liability. For more information on this service see An Introduction to Capital Gains Tax 
[www.hmre. gov.uk/guidance/cgt-introduction.pdf]. 


INFORMATION AND GUIDANCE ON OUR INTERPRETATION OF TAX LAW 


If you are uncertain about HMRC’s interpretation of the law (including its application to a 

proposed transaction) we will advise you if your query is in the following categories 

—. the interpretation of legislation passed in the last four Finance Acts ; 

— the application of double taxation agreements; 

— whether someone is employed or self employed; 

— Statements of Practice and extra-statutory concessions; 

— other areas concerning matters of major public interest in an industry or in the financial 
sector. 

However, we will not help with tax planning, or advise on transactions designed to avoid or 

reduce the tax charge which might otherwise be expected to arise. And your query must arise 

from genuine uncertainty about the meaning of the law. 


How should you ask for information and guidance on our interpretation of 
the law? 


You should normally make your request in writing to the HMRC Office dealing with your 
affairs. If you know that our Head Office has been considering the matter, you should say so —or 
write to Head Office direct. If your request relates to a specific transaction, see the next section. 
If your query is whether someone is employed or self employed, each HMRC Office has a 
nominated status officer who deals with any enquiries and requests for decisions concerning 
employment status. 


If your question concerns a specialist area of taxation that is not dealt with in local HMRC 
Offices, such as Petroleum Revenue Tax, you should send it to the appropriate specialist HMRC 
office. Details (including addresses) of these are given in Appendix 3. 


Advice on the application of the law to a specific transaction 


This section is for non-business customers only. Guidance for business customers on how to 
apply for non statutory clearances is available [http://www.hmrc.gov.uk/cap/links-dec07. htm]. 
The local HMRC Office can usually provide a leaflet or general information about the 
transaction you have in mind. This may be sufficient for your purposes. On the other hand, you 
may want more specific guidance on how the transaction would be taxed: . . 


If you are seeking guidance on the application of the law to a specific proposed transaction that 
falls within the categories at the beginning of this section, your query should be sent to the 
HMRC Office that deals with your affairs (or Head Office in appropriate cases). Your request 
should give the information described in Appendix 1; this is essential and enables you to rely on 
the advice we give, if the proposed transactions are carried out exactly:as described. 


The extent to which advice on a proposed transaction is binding on us 


The principles of where we will be bound by any information or advice provided by HMRC is 


ie Bo oy “When you can rely on information or advice provided by HM Revenue and Customs 


Time limit for replies arly als 


Where you have asked for a post-transaction ruling or information and guidance on our 
interpretation of tax law, we will aim to provide a substantive reply within 28 days. However, | 
where difficult or complicated issues are involved, it may not be possible for us to respond fully | 
in ie time. If this is the case, we will acknowledge your letter and tell you when POPE Expect | 
a reply. i oq 6s 101 beilqqs svsil voy 11 


: ¢ sea) ik Hewes rag 
STATUTORY CLEARANCES ei RiRR rR IC eo maa Sa 
In some circumstances the law entitles you to apply, for advance rulings about the tax effect of | 


certain transactions. Details of these, including the address where applications. or the clearance 
should be sent, are given in Appendix 4. Boe a at en ee 


“wo Usfoy diiw sonsb100286 
wir doors bred tox | 
Statutory approvals ' Lid Gor tel tarlwedorestbrager | 
In some circumstances we also grant statutory:approval to contractual or other arrangements. | 
Details of these are given in Appendix 5. bisq 2sw tisisb orl | 
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Complaints 

If you have a complaint about the information or advice that we have given, or about our refusal 
to give the information or advice that you have requested, please write to the Officer in Charge 
of your Tax Office. If you are not satisfied with their response, ask for factsheet C/FS 
Complaints and putting things right [www.hmrc.gov.uk/factsheets/complaints-factsheets. pdf], 
which tells you how you can take your complaint further. 


APPENDIX 1 


Information to be supplied: 


— when you apply for a post-transaction ruling 

— when you ask for information and guidance on our interpretation of tax law 

Your request should begin with a simple explanation of your problem. 

You should also include a description of the economic and commercial background to the 
particular transaction where it will help us to understand it. If you have identified more than one 
possible way to treat the transaction for tax purposes, you should explain the practical 
consequences of each. Your request should then go on to give a technical analysis that is 
sufficiently detailed for us to fully understand the facts and problem that you wish us to 
consider. 

The following information must be included with your request: 

— your name and tax reference number; 

— full particulars of the transaction or event in question; 

— copies of all relevant documents with the relevant parts or passages identified; 

— your opinion of the tax consequences of the particular transaction; 

— your explanation of the particular point(s) of difficulty that led to your request; 

details of what sections of the Taxes Acts you consider to be relevant; 

particulars of any case law, HMRC extra-statutory concessions or Statements of Practice 
you consider to be relevant; 

— your reasons for your opinion of the tax consequences of the transaction. 


If you are applying for a post-transaction ruling we will interpret the last three categories flexibly 


in the light of your circumstances and the ruling you have applied for. 


In addition to the above you must give the following information: 

If you are asking for a post-transaction ruling: 

— the date that the transaction in question took place; 

— details of the particular aspect(s) of the transaction that you want a ruling on; 

= your statement that, to the best of your knowledge and belief, the facts you have given are 
correct and all relevant facts have been disclosed. 

If you are asking for information and guidance on our interpretation of tax law: 

— full details, including tax reference numbers, of any other parties involved; 

— make it clear that you are seeking considered guidance and say how you intend to use the 
advice, for example by publishing it. 


APPENDIX 2 

Circumstances when we will not give a post-transaction ruling and issues we will not rule on 

— on asset valuations or other issues that do not involve the interpretation, of tax law or its 
application to particular circumstances; (if you need the value of an asset checked so you 
can calculate your capital gains tax then you should ask your Tax Office for form CG34); 

— in response to vexatious or frivolous applications; 

— in response to applications that do not involve genuine points of doubt or difficulty to you 
or (if you have one) your professional adviser; 

— in respect of transactions which, in our view, may have been undertaken with the purpose of 
avoiding tax; 

— in respect of the application, of $703. ICTA. 1988 (which has; its own facility for post- 
transaction rulings); 

— in relation to the tax consequences of executing non- charitable trust deeds or settlements, 
and whether Part XV ICTA 1988 applies; 

— after an enquiry into your Self Assessment is opened or after the time limit has passed for an 
officer of the Board to notify you of his or her intention to begin an enquiry; 

— where the period in question is the subject of any other enquiry by the Revenue. 


APPENDIX 3 
Specialist areas of taxation dealt with away from Tax Offices 


Phone the Probate & Inheritance Tax Helpline on Tel 0845 302 0900 ( + na 115 974 3009 if 
calling from overseas). Lines open 9.00 am to 5.00 pm, or write to: 
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England and Wales 
HMRC Inheritance Tax 
Ferrers House 

PO Box 38 

Castle Meadow Road 
Nottingham 

NG2 1BB 

Scotland 

HMRC Inheritance Tax 
Meldrum House 

15 Drumsheugh Gardens 
Edinburgh 

EH3 7UG 


Northern Ireland 

HMRC Inheritance Tax 
Level 3, Dorchester House 
52-28 Great Victoria Street 
Belfast 

BT2 7QL 


For enquiries about non resident trusts, domicile and residence: 


HMRC Residency 
St John’s House 
Merton Road 
Bootle 
Merseyside 

L69 9BB 


Tel 0845 070 0040 (or + 44 151 210 2222 if calling from overseas). Lines open 7.30 am to 5.00 pm 
Monday to Friday (closed bank holidays). 


For enquiries on the tax rules applying to charities and Community Amateur Sports Clubs: 


HMRC Charities 
St John’s House 
Merton Road 
Bootle 
Merseyside 

L69 9BB 


Phone Charities Helpline on Tel 0845 302 0203. Lines open 8.00 am to 6.00 pm Monday to 
Friday. 


For enquiries about Individual Savings Accounts and the tax deduction scheme for interest 


HMRC Savings Schemes Office 

St John’s House 

Merton Road 

Bootle 

Merseyside 

L69 9BB 

Tel (Individual Savings Accounts) 0845 604 1701; 

Tel (Taxation of bank and building society interest) 0845 980 0645. 
For enquiries about the Child Trust Fund 


HMRC Child Trust Fund Office 
Waterview Park 

Mandarin Way 

Washington 

NE38 8QG 


Phone Child Trust Fund Helpline on Tel 0845 302 1470 ( + 44 1355 359 002 if calling from 


oromees Lines open 8.00 am to 8.00 pm every day except Christmas Day, Boxing Day and New 
ears Day. 


For enquiries about reliefs and exemptions available under Double Taxation Treaties and the EU 
Interest and Payments Directive: ‘sof sft} 

HMRC Residency. mao 

Fitz Roy House Aj 


PO Box 46 ra 
Nottingham € Xigua 
NG2 IBD iiaxed to enor teiigisag? 


0845 070 0040 (+ 44 0151 210 2222 if calling from overseas) » settee siiaalil 
For enquiries on the tax rules affecting pension schemes: avo smoTi-gailies 
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HMRC Pension Schemes Service 
Yorke House 
PO Box 62 
Castle Meadow Road 
Nottingham 
NG2 1BG 
0115 974 1600 
For enquiries on the taxation of oil companies: 
Large Business Service, Oil and Gas Sector 
22 Kingsway 
London 
WC2B 6NR 
020 7438 6358 or email Ibsoilandgas.hmrce@gnet.gov.uk 
, For enquiries on Stamp Duty, Stamp Duty Land Tax and Stamp Duty Reserve Tax: 
Birmingham Stamp Office 
9th Floor 
City Centre House 
30 Union Street 
Birmingham 
B2 4AR 
Phone Stamp Taxes Helpline on Tel 0845 603 0135 ( + 44 1726 209 042 if calling from overseas). 
Lines open 8.30. am to 5.00 pm Monday to Friday (closed bank holidays). 


APPENDIX 4 


Clearance applications 


[See Summary table of statutory clearances and rulings and relevant contacts in Miscellaneous 
section post, or on HMRC website]. 


APPENDIX 5 


Statutory approvals 

Employee share schemes: under Schs 2, 3 & 4 ITEPA 2003 : 

Share Incentive Plans, Savings-Related Share Option Schemes & Company Share Option Plans: 
Please send applications for approval to: 

HMRC Employee Shares & Securities Unit 

Room G52 

100 Parliament Street 

London 

SWIA 2BQ 

Pensions: Sections 590 & 591 ICTA 1988: 

Occupational pensions, personal pensions, public sector schemes, FSAVC schemes & ex-gratia 
relevant payments 

Please send applications for approval to: 

HMRC Pension Schemes Office 

Inland Revenue 

Yorke House 

PO Box 62 

Castle Meadow Road 

Nottingham 

NG2 1BG 

(See also our Pensions Schemes Office pages [http://www.hmrc.gov.uk/pensionschemes/ 
index.htm]) 

Qualifying life assurance policies: Schedule 15 ICTA 1988: 

Certification of qualifying life assurance policies 

Please send applications for approval to: 


Claire Ritchie 

Revenue Policy, Business Tax (Insurance) 
3rd Floor (3C/09) 

100 Parliament Street 

London 

SWIA 2BQ 
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COP11 Self Assessment Local office enquiries 


This Code of Practice tells you how our local offices will carry out enquiries into income tax Self 
Assessment tax returns and claims made outside a tax return. 


THE ENQUIRY 


When do you start an enquiry? 


Tax returns 


We normally have from the time we receive your tax return until 12 months from the fixed filing 
date (usually 31 January) to tell you that we intend to start enquiries. 

If you send in your tax return late we will have until a year after the quarter date following the 
receipt of your tax return. Quarter dates are 31 January, 30 April, 31 July and 31 October. We 
have the same period to open an enquiry into any amendment that you make to your tax return 
after the fixed filing date. 


Tax return examples 
If we receive your 2003-04 tax return 
on 23 September 2004, we can start an enquiry at any time up to 31 January 2006 


— on7 February 2005, your tax return is late because the filing date was 31 January 2005, we 
can start an enquiry at any time up to 30 April 2006. 


Amendment examples 
If we receive your 2003-04 tax return on 23 September 2004 and your amendment 


— on 4 November 2004, we can start an enquiry into your tax 
— return, including the amendment, at any time up to 31 January 2006 


on 12 August 2005, we can start an enquiry into the amendment at any time up to 31 October 
2006 but we can only start an enquiry into the rest of the tax return up to 31 January 2006. 


At the end of that period, if we have not begun any enquiries, your tax return will normally be 
accepted as the final version. 


Claims 


If you make a claim before your tax return is due we can start an enquiry into your claim at any 
time until 12 months from 31 January following that tax year. A tax year runs from 6 April one 
year to 5 April the next. The tax year 2003-04 is from 6 April 2003 to 5 April 2004. ~ 


Early claim example 


You claim a 2003-04 loss in December 2003. 31 January following that tax veal is 31 January 
2005, and 12 months later is 31 January 2006 so 


- a can start an enquiry into a claim for the tax year 2003—04 at any time up to 31 January 
006. 


If you make your claim later we have a different period in which we can start an enquiry, if this 
ends after the period above. We have up to a year after the quarter date inl, the apes of 
your claim. The quarter dates are given in the Tax returns section. j 


Later claim example 


You claim an allowance for 2003-04 in June 2006. The following quarter date is 31 July 2006 and 
12 months later is 31 July 2007 so 


- sca start an enquiry into your claim for the tax year 2003-04 at any time up to abs July 


At the end of that period, if we have not begun any enquiries, your claim will normaly be 
accepted as the final version. 


. nt Pals 


After the time for starting an enquiry 


We cannot start an enquiry after the periods given above. But we may. still be, able to pat cna 
collect from you any extra tax we later find you owe. We can only make an assessment, after the 
time for starting an enquiry if we discover 


— an error that we could not reasonably have been expected to gabe ‘about from the 
information that you provided in or with your tax return or claim. (We can’make:an 
assessment at any time up to 31 January five years after the end of the tax year. So, for tax 
year 2003-04 we have up to 31 January 2010.) (COVE) 100! bit 

— your tax return, or claim, was incorrect because of negligent or fraudulent conduct. (We can 
make an assessment at any time up to 31 January twenty years after the end of the tax year. 
So, for tax year 2003-04 we have up to 31 January 2025.) Ods ATW2 
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If we discover an error after the time for starting an enquiry we might ask you for further 

information in order to ensure that we assess the right amount of tax. We will behave towards 

you in the same way as we set out in this booklet, but the legal rules for enquiries will not apply. 

This means we do not 

— issue the formal opening and closing letters that we do in an enquiry. In particular, the 
section below on How do you start your enquiries? and any references to a closure notice will 
not apply 

— have the same formal powers, but we do have some different ones to help us obtain 
information we need. 

If we have discovered an error after the time for starting an enquiry we will write to tell you what 

we are doing and why. This may be referred to as an investigation rather than an enquiry. We will 

try to agree the final position with you. 

If we discover that you do owe us extra tax we can settle the matter by making assessments for 

the tax you owe us. You can appeal against any assessment (see the sections Can I appeal? and 

What happens after I’ve appealed?). 


How do you start your enquiries? 

We will tell you (and your professional adviser if you have one) in writing 

— that we intend to start enquiries 

— whether we are looking at the whole of your tax return or only at one or more specific areas 
of it, or a claim you made outside the tax return 

— explain your rights and responsibilities. 

We will also tell you what information we need from you. Exceptionally, we may not be able to 

do this, but we will always explain why and say when we expect to be able to do so. 

In our letter we will give you a period of time in which we expect you to reply and to send us any 

‘information we have requested. 

If we start by only looking at one or more specific areas of your tax return we will not normally 

ask you about other areas, but sometimes during an enquiry we realise that the information we 

have means we must ask about more than we originally thought. 


Can | have professional representation? 

You can, at any time 

— choose to be professionally represented, for example, by an accountant or tax adviser 

— change or stop using a professional adviser. 

You need to complete a form 64-8 when you appoint a new adviser. This lets us know that your 
professional adviser has the authority to talk to us on your behalf. Let us know if you need this 
form. 

We will deal with any professional adviser you have appointed, unless you ask us not to. If there 
is little progress in settling matters, we will tell you and may then deal with you direct (or with 
any other professional adviser that you appoint). 

You should make sure your professional adviser has all the facts. You are personally responsible 
for your own tax affairs and for the accuracy of all information supplied to us, even if you have 
a professional adviser. 


What do | have to do if you ask for information? 

You should respond as promptly as you can when we ask for information. This will help to keep 
your time and costs, and ours, to a minimum. 

You must keep your business records and any other records you need to complete your tax 
return, or claim, properly. We can charge a penalty if you do not keep all your records. In 
particular, once we start an enquiry you must keep all records that are relevant throughout the 
whole enquiry. 

We will ask questions and explain what further information we need as clearly and simply as 
possible. We will only ask for information relevant to anything that is in, or should be in, your 
tax return. 
We may limit our enquiries to one or more specific aspects of your tax return. Our enquiries can 
include ' eae 

— requests for clarification of particular entries 

= detailed consideration of whether those entries have been treated correctly for tax, and 

~ checking records on which the particular entries were based. 

We may decide to conduct an extensive examination, which considers all aspects of your tax 
affairs. Enquiries of this type will typically involve an in depth review of the records on which 
your tax return was based including, if you are self-employed, your business records. 

If we ask to see the records on which your tax return was based you should be able to provide 
these quickly and easily, as they should already be in your or your professional adviser’s 
possession. If we decide we need other information, we will explain our request fully. 


We will try to 
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— take up as little of your time as possible by asking early on in our enquiries for everything we 
need to know 

— avoid asking for information in a piecemeal way, but this is not always possible as one 
question may lead to another. 

It may help if you tell us about any special features of your personal financial affairs or your 

business, which you think may be relevant to any questions we have asked. 

Occasionally, we may need to get information from other people if we cannot get that 

information directly from you or we need to check something. We will 

— keep your affairs confidential 

— not tell other people that we are enquiring into your tax return. 


Time limits 

We will give you a reasonable amount of time to provide any information that we need-normally 

30 days, but we will be flexible about this. We may try to agree a time limit if we realise it may 

take longer than normal for you to get the information we have asked for. 

If you think that we have not given you enough time you should tell us how much more time you 

need, and why. We will let you have more time if this seems reasonable. If we cannot agree, we 

will tell you why. 

You should tell us straightaway if 

— you have difficulty getting the information we have asked for and we will discuss with you 
how to get it 

— you think it is not relevant to our enquiries. 

We will consider your reasons carefully and if we think we still need the information we will 

explain why. 


Formal powers 


If you do not provide the information we have asked for and we have to use our statutory powers 
to obtain it from you we will 

— explain our statutory powers to you 

— advise you of any penalties that might arise if you do not co-operate, and 

— tell you about your rights of appeal to independent Appeal Commissioners. 


Place 


If you are in business you can ask us to examine your records at your business premises. We will 
usually be able to do so. Sometimes we may suggest this ourselves. This will save you sending 
them to us and can often be more convenient for everyone. The length of our visit will depend on 
the amount and complexity of the records we need to examine. 


You can also ask us to examine your records at the premises of your professional adviser or we 
can take records to our office to examine them. 


Returning records 


We will try to return your records as soon as possible. If you need them in the meantime, you can 
ask us to return any records that we hold. You should tell us what you need, and when you 
expect to be able to return them. We will either 


— send them to you if we can. You should take care of these records so that you are able to 
return them to us complete and in their original condition, or ( 

— give you copies, if we need to keep them. We will do this free of charge, and within seven 
days of receiving your request if possible. 


What about meetings? 


We may ask to meet you to discuss aspects of your financial affairs of which only you have first 
hand knowledge or because a meeting may be the quickest way of discussing a large amount of 
information you have sent us. We will tell you the main areas we want to discuss in an agenda. 


if you do not have a professional adviser you can ask a friend or relative to come with you. Just 
let us know. We have a duty to keep your confidentiality and will ask you during the-meeting 
whether you mind discussing matters in front of your companion. _ seat 

If you have a professional adviser we may ask for a meeting with them before meeting you. This 
may be because we want to discuss the accounts that they drew up for you. Normally, both you 
and your professional adviser will want to attend any meeting we have with you together. 

You do not have to attend any meeting, but we will expect you to, provide promptly any 
information we consider essential to our enquiries. Meetings allow youto... 

~ clarify and explain any points you think we may not have understood, and 

— ask questions as well. £S), Live, qblohypyeagnt 


If we believe that correspondence will not be an adequate substitute for a meeting, we will make 
this clear to you. oY yor! hw 6W 
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Place and time 
We may ask you to have a meeting at 
— our offices 


— your business premises, or 

— your home. 

You should tell us if it is not convenient for you to have the meeting where we suggest. We are 
usually able to meet you somewhere else that is more convenient for you. 


Meetings will usually be in office hours, but if this is difficult for you it may be possible to meet 
at other times. 


Answering questions 


You should ensure the answers you give us at meetings are correct. If you are not sure about an 
answer you should say so. It is better to say you do not know, or cannot remember, rather than 
worry that you may have given us a wrong answer. 

If, after a meeting, you realise something you said may have been wrong, you should tell us 
straightaway. 


Can | stop your enquiry? 


Bringing documents 

You and your professional adviser should bring any documents for the period under enquiry, 
which you think may help you answer questions or support points you might wish to raise about 
— your tax return 

— your business, or 

— your claim. 

If you are unsure what you may need you can ask us. 


Taking notes 

We will make a written record of any meeting we have with you and you can ask for a copy. 

We may ask you to sign a copy of our notes to show that they record the main points of what 

was said. You can comment on these notes and to tell us about anything you disagree with. You 

do not have to sign them or comment on them, but a signed record could be useful to you and to 

us if we cannot reach agreement and have to ask the Appeal Commissioners to resolve matters. 

You or your professional adviser can also take notes during the meeting. 

You have the right to ask us why we are continuing our enquiries, if you believe 

- a have provided all the information and explanations necessary to check your tax return, 
an 

— we have had adequate time to consider the information and explanations. 

We will reconsider the matter to see whether we can agree or explain what further information 

we need for checking your tax return. 

If you think we don’t have any grounds for continuing our enquiry, you can ask the Appeal 

Commissioners to consider whether the enquiry should be closed. For example, you may believe 

— you have provided all the information reasonably required to determine the accuracy or 
completeness of the tax return, or 

— the enquiry is being prolonged unnecessarily by us. 

If you want to apply for the enquiry to be closed you should put your reasons in writing. You 

can send your application to the officer dealing with your enquiry to pass on to the local 

Commissioners, or you can send your application directly to the Commissioners. 

For more information about contacting the Commissioners ask us for the leaflet ‘Tax Appeals. A 

guide to appealing against decisions of the Inland Revenue on tax and other matters’ 


IF NOTHING IS WRONG 


What happens if you find nothing wrong during your enquiry? 

If we find nothing wrong, we will tell you and let you know that our enquiries have finished. 
We will send you a letter called a closure notice. You have the right to appeal against our 
conclusions in the closure notice. If we have found nothing wrong we will not change anything in 
your tax return or claim. 

You can appeal if you feel that our enquiries showed you had paid too much tax, but we did not 
reduce your self assessment figures. 

If you amended your tax return, or claim, during our enquiries the closure notice will show your 
amendment. This may mean that you owe us more tax. Interest is charged on any tax paid late. 
See Do I have to pay interest?. 

If you have paid too much tax you may be due interest from us. 
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IF SOMETHING IS WRONG 


What happens if | have paid too much tax? i, 

During our enquiry we may find that you do not owe us as much tax as you have said in your tax 
return. We will check any mistakes whether they lower your tax charge or mean you Owe more 
tax. 

At the end of our enquiry we may decide that your self assessment was too high and we will 
amend it to the lower figures. , 

If we owe you money because you paid too much, we will pay you interest from the date of your 
payment up to the day we repay you. 

The rate of interest we pay is lower than the rate of interest we charge. 


Do | have to pay extra tax during your enquiries? 

We will ask you to make a payment on account towards any additional tax we think you owe, 
but until your tax return is amended, you do not have to pay anything more if you do not think 
you should. 

However, making a payment on account will help reduce any interest charges if, at the end of 
our enquiries, we find you do owe additional tax. If it turns out that you have paid too much tax, 
we will repay any overpayment with interest. 4 
We may make a provisional amendment to your self assessment before the end of our enquiries 
if we think 

— additional tax is due, and 

— it might not be paid if we did not act promptly. 


We may also make assessments for earlier years. tizi 


You have a right to appeal against these assessments or amendments and can ask to’-postpone 
payment of any of the tax. If we cannot reach agreement, you can ask the Appeal Commission- 
ers to decide how much tax you should pay at this stage of our enquiries. 


What happens if you find something wrong? 
If we find something wrong in your tax return, or claim, we will 


— suggest changes we consider reasonable in the light of all the information we have 

— try to agree with you any changes that are needed to your own figures, and 

— explain how we arrived at the figures we put forward. If you do not understand them you 
should let us know. 


Any amendment you make to your tax return, or claim, during an enquiry cannot take effect 
until we have finished the enquiry. 


If you tell us about an amendment to your tax return, or claim, during the enquiry we have a 
separate right to enquire into the amendment, but will normally look at it as part.of the enquiry 


we have already started. Our conclusions and amendments will then be about both the original 
tax return and your amendment. 


Closure notices WK at 
When our enquiries are complete, we will normally (but see the section on Contracts) tell you in 
writing , event 

— that the enquiry is completed 1} fogzongioigms 

— what our conclusions are, and a0 28 CUUPOS 31 

— what amendments we are making. jqqmdmary vcr Al 
This is called a closure notice. Higgs MOY bitse A 
You have the right to appeal against our conclusions or amendments; the closure ‘notice will 
explain this. iuods monermttolna 910m 1 


If our amendment increases your self assessment for a year this may ‘also anctease the Self 
Assessment payments on account (due on 31 January and 31 July) due for the year following. 


Earlier years SVOAWChOVIHTOW Al 
If we discover an error in your tax return, or claim, during, iries it n Iso hav 

oul , or claim, during our enquiric been 
made for earlier years. If this is the case, we will tell you what chante ah d i 10Se 
figures and will try to reach agreement with you about this.’ | ©" 290)" §° lem oa ow 1 


ight 
‘kal WO 
— issue the formal opening and closing letters that we do in an enquiry vow tldopye Ries wor 


— have the same formal powers but we do have some different ones fo help “as obtain 
:ieohwh onal to! utero tp bebasmaaoy 1 
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Tax credits 


If you are claiming tax credits and changes are needed to your figure of income, this may affect 
your tax credit claim as well as the amount of tax and National Insurance payable. 


Contracts 

Where our enquiry results in any penalties being charged (see the section Do I have to pay 
penalties?) or tax being due for more than one year, we will try to settle matters through a 
contract between us, rather than by issuing several closure notices or assessments. 


We will talk to you and your professional adviser about this and give you leaflet IR160 
“Enquiries under Self Assessment’ which explains the process. 


What happens if we cannot agree? 

If we are unable to agree a contract or any amendments or assessments, we may use the 
information or documents you provided during the enquiry in any appeal proceedings to decide 
the tax, National Insurance, interest and penalties which you owe. 


Can | appeal? 

You can appeal to independent Appeal Commissioners within 30 days of the issue date against 
— our conclusions or any amendment we make to your self assessment, or 

— any other assessment we make that you do not think is correct. 

You can find out how to make an appeal by reading the notes with the amendment or 
assessment, or by asking us to explain the process to you. The leaflet “Tax Appeals. A guide to 
appealing against decisions of the Inland Revenue on tax and other matters’ tells you more 
about appeals and the Commissioners. 


What happens after I’ve appealed? 


We will try, wherever possible, to reach agreement with you about your tax without a formal 
appeal hearing. 
If we cannot reach an agreement, you have the’ right to ask for any appeals to be heard by the 


-Commissioners. We will arrange for this to be done or, if you prefer, you can contact the Clerk to 


the Commissioners yourself. We will give you the Clerk’s address if you ask for it. 

If the appeal hearing has been arranged at your request and we think we will need more time for 

our enquiries, we will ask the Commissioners to adjourn the hearing to a later date. Likewise, if 

we have requested the appeal hearing and you need more time to provide information, you can 

ask the Commissioners to adjourn the hearing to a later date. In both cases, the Commissioners 

will decide whether to accept the request for an adjournment. 

We may ask the Commissioners to hear your appeal if there is little or no progress being made 

towards settling it by agreement. 

We will 

— tell you if we intend to ask the Commissioners to settle your appeal, and 

— explain the figures we propose to put forward at least 14 days before the hearing date, unless 
there are exceptional circumstances. The figures we put forward may differ from those we 
suggested to you during our negotiations. 

You have the right to 

— put your case to the Commissioners and to tell them the figures you believe to be correct 

— choose whether or not to have your case presented for you by a professional adviser, or by 
any other person, providing the Commissioners do not object. 

After listening to both parties and considering all the evidence, the Commissioners will decide 

whether the amendment or assessment, or claim, should 

— remain unchanged 

— be increased, or 

— be reduced. 

You can ask us or, if you prefer, the Clerk to the Commissioners if there is anything about the 

appeal hearing procedure which you do not understand or feel you need to know. 


What do | do about paying tax after the enquiry? 

We will ask you to pay any tax due on an amendment to your self assessment within 30 days of 
receiving the closure notice containing the amendment. You should pay the tax as soon as 
possible, 


Do | have to pay interest? 

Interest is payable whenever amounts are paid late. The normal due dates for Self Assessment 
tax are vi ag 

— 31 January during the tax year to which the charge relates, and } 

=» 31 July after the end of the tax year for any Self Assessment payments on account, and 

— 31 January after the end of the tax year for your final, balancing payment. 
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You will be charged interest from these dates to the date that you make the payment. The interest 
will be charged even if you pay everything within 30 days of receiving the closure notice. 


Example 

Enquiry into your 2003-04 tax return. 

Before an enquiry into your tax return for 2003-04 you paid £5,200 in total with 

— two payments on account of £2,000 each, in full, on 31 January 2004 and 31 July 2004, and 
— a balancing charge of £1,200 on 31 January 2005. 

The amendment at the end of the enquiry is made on 14 October 2005 and increases the self 
assessment for 2003-04 to £8,200. You pay the extra £3,000 on 28 October 2005 but will be 
charged interest 


— on the £3,000 from 1 February 2005 to 27 October 2005. 


Effect on your payments on account for 2004—05. 

Your payments on account for 2004-05 are based on your 2003-04 tax return — £2,600 due on 
31 January 2005 and £2,600 due on 31 July 2005 (£5,200 in total) — and are paid in full and on 
time. 

As a result of the enquiry these payments on account are increased to £4,100 each (£8,200 in 
total). You pay the extra £3,000 on 28 October 2005 but will be charged interest 

— on £1,500 from 1 February 2005 to 27 October 2005, and 

— on the second £1,500 from 1 August 2005 to 27 October 2005. 


Do | have to pay surcharges? 

If an amendment is made by the closure notice we send you at the end of the enquiry, you have 
30 days from receiving it to pay any tax you owe. If you delay paying that tax or you do not pay 
a all a surcharge (a fixed percentage of any tax unpaid at a specific date) will be due 28 days 
ater. 

A second surcharge is due if amounts are still unpaid more than six months after the end of the 
30 days you had in which to pay any tax resulting from the enquiry. 

Surcharge and penalties cannot be charged on the same tax. 


Example 


Details are the same as the example opposite (ignoring the 2004-05 payments on account). If 

you only pay £1,500 of the total £3,000 due for the 2003-04 self assessment on 28 October 2005 

and you pay the other £1,500 in January 2006, you will be charged 

— interest on the outstanding £1,500 until it is paid, and 

— a surcharge of £75. This is 5% of the £1,500 still owing more than 58 days after the 
amendment. 


There would be no surcharge if we charged a penalty on the additional tax you were paying as a 
result of our enquiry. 


Do | have to pay penalties? 
You may have to pay a penalty if 
— you send in your tax return late 


— we did not ask you to complete a tax return and you did not then tell us that you had income 
or gains that should be taxed 


— we find something wrong with your tax return, or claim, during our enquiry. 


We can only seek penalties for incorrect tax returns, or claims, if tax is understated and the error 
was due to negligence or fraud. 


When calculating any penalty, we will take into account 
~ the extent to which you voluntarily disclosed anything that was wrong 


— your help in concluding our enquiries, and 
~— the seriousness of your errors or omissions. 


For example, if we ask you to come to a meeting but you choose not to and, as a result, the 
enquiry took longer to settle than was necessary, we may then take the e delay into geeount in 
deciding the level of penalty that may be due. 


You should tell us about any matters you think are relevant suk Awe are working out any 
penalty that may be charged. 

We will try to agree a settlement by contract on the amounts Pr nee jnieteae surcharge and 
penalties that are due from you. If we cannot reach an agreement, we may formally determine 
the penalty we think is appropriate. We will also, where necessary, panne oe ca ea 
surcharge that.may be due. MH akize 
You have the right to ask the Appeal Commissioners to hear an appeal against 

— any penalty determination, and Cusnrinboke 


- ee surcharge, on the grounds that you had a reasonable excuse: for not paying the ae on 
ime. 
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The way we work out penalties is set out in our leaflet IR160 ‘Enquiries under Self Assessment’. 
If you do not understand how we have calculated interest, surcharge or penalties, or why they 
are due, you should ask us or your professional adviser, or read our leaflet IR160. 


What happens at the end of your enquiries? 

When our enquiries have shown something is wrong we will 

— explain what it is 

— tell you how to get things right for the future make suggestions about improvements to your 
business or personal records if they do not meet legal requirements or we consider they are 
inadequate. If you are professionally represented, we may recommend that you seek advice 
from your professional adviser. 


If you are still unsure about the records you need to keep in future, or the amount of detail 
required, ask your professional adviser or us to help you. You can also ask for our leaflet 
SA/BK4 ‘Self Assessment. A general guide to keeping records’. 


If our enquiries show that your tax return was incorrect, we may ask you to sign a Certificate of 
Disclosure confirming that you have now declared all your taxable income and gains. We will not 
do so if our enquiries have shown that your tax return 


— was correct, or 
— overstated your taxable income or gains. We will repay any tax you have overpaid plus 
appropriate interest. 


We will take a very serious view if you sign a Certificate of Disclosure you know to be false, so 
you should consider it carefully before signing. 


COP14 Corporation Tax Self Assessment enquiries 


This Code of Practice tells you how we carry out enquiries into company tax returns and claims 
made outside a return for accounting periods ending on or after 1 July 1999. 


INTRODUCTION 


There are separate Codes of Practice for cases dealt with by some of our specialist offices. In 
particular this leaflet does not apply to enquiries handled by Special Compliance Office (SCO). 
We promise companies fair treatment under the law and in accordance with ‘Our service 
commitment to you’ (see the back of this leaflet). It explains the rules we follow and your rights 
and responsibilities in particular situations. 

We want companies to pay the right amount of tax, no more, no less. 

We will be pleased to help if you 

— have any queries after reading this leaflet, or 

— need more information on completing a company tax return. 

See Further Information for details on how to contact us. 


ENQUIRIES INTO COMPANY TAX RETURNS AND CLAIMS MADE OUTSIDE 

A RETURN 

We want you to feel confident that 

— other taxpayers are paying what they should, and 

— we operate the tax system fairly. 

In order to do this, we enquire into some tax returns and claims to check that they are correct, or 
if we need further information to understand the figures on the tax return. 

We want to make sure companies do not pay too much or too little tax. Either way, we will tell 
you if we find something wrong. We do not set targets for the amount of additional tax our staff 
should collect. 

To discourage tax evasion and ensure the whole system is operating fairly, we will select some tax 
returns at random for enquiry. We can then check if anything is wrong, which may not be 
apparent on the face of the tax return, 

If, at any time after you have sent us the company’s tax return, you find something in it that is 
wrong or has been left out, you should tell us immediately, 

You can amend the company’s tax return up to 12 months after the date it had to be sent to us 
(the filing date). 

But we can charge you a penalty if an amendment shows 

— a taxable amount more than that shown on the company tax return originally, and 

— there is evidence that you acted negligently or fraudulently. 

You can amend the company’s tax return when it is under enquiry, but we will only take these 
amendments into account in the company’s self assessment at the end of the enquiry. 
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You cannot amend the company’s tax return after the 12 months following the filing date, except 
in particular circumstances, for example, withdrawing a claim for group relief following an 
Inland Revenue enquiry. However, if you later find that you made a mistake you may be able to 
make a claim for any extra tax relief. 


You should always tell us about any changes needed and we will then-discuss-with,-you how we 
can settle matters. 


WHAT HAPPENS WHEN WE RECEIVE A COMPANY TAX RETURN OR CLAIM 


We record 


— the figures you provide and the company’s self assessment of the tax it should pay, or 
— subject to certain checks, that we should repay to the company. 


If we find any obvious mistakes, for example, in the arithmetic, we may correct them without 
making enquiries and send you the corrected figures. If you disagree with what we have done, 
you can ask us to reverse or amend any changes we have made, within three months of the date 
we issued our correction. 

If the company tax return or a claim made outside a return shows that you have paid too much 
tax, we will normally repay the excess. But, if we have already started enquiries into a claim 
made outside a company tax return, we will usually hold onto the repayment until we are sure 
the claim is correct. 

We carry out a comprehensive programme of checks. We look at information in the company’s 
return or supporting the claim and compare it with information we hold. 


Following these checks, if we think there is a risk the company tax return or claim may be 
incorrect, or if we think something requires further explanation, we will start enquiries. 


If we make enquiries into a return or claim under Self Assessment it does not imply that we 
think it is incorrect, so when we ask questions or seek information we will not give reasons for 
making the enquiries. The initial request may, however, identify particular areas on which the 
enquiries will focus. 


HOW WE CONDUCT AN ENQUIRY 


Starting enquiries 
We will tell you in writing that we intend to start enquiries, and whether we are looking at the 
whole of your return or only at one or more specific areas. If necessary, we may extend our 


enquiries into the whole of the return, where we initially indicated that it would be into a specific 
area. 


We will tell you what your rights and responsibilities are. At the same time, we will try to tell you 
the information we require. Exceptionally, we may not be able to do this, but we will always 
explain why and say when we expect to be able to do so. 


We normally have 12 months from the date the company’s tax return had to be submitted to us 
to tell you that we intend to start enquiries. We may have longer if you send in the company’s tax 
return late. We will always have at least 12 months to enquire into any amendment that you make 
to the company’s tax return or a claim you make outside that return. 


At the end of that period, if we have not begun enquiries, the company’s tax return or claim will 
normally become final. We can make an assessment after that period only if we find an error 
that we could not reasonably have been expected to be aware of from the information provided 
in, or with, the company’s tax return or claim. In these circumstances, wecan' make an 
assessment at any time up to six years after the end of the accounting period; 09) .\ | 


If we find that the company’s return was incorrect because of fraudulent or negligent conduct, 


we ~ make an assessment at any time up to twenty one years after the end of the accounting 
period. on dit b 


crt 
hit 


Co-operating with our enquiry ,n01w gitirlisarog binit 9 
We would welcome your co-operation with our enquiry and in establishing the correct tax. The 
extent to which you co-operate with us and provide us with information is entirely a matter for 
you. In making your decision you may wish to obtain assistance from a professional adviser. ~ 
You should be aware that if subsequently it is shown that an offence has been committed for 
which tax geared penalties may be payable (as described in leaflet IR160—’ Enquiries under Self 
Assessment. How settlements are negotiated’) we will take into account in’ calculating’ the 
amount of the penalty the extent to which you have been helpful and have freely and. fully 
volunteered any information about income or gains which were omitted or understated: 
{ ie Inoral 190 8 JOY sgradourso ow jue 
Professional representation. | is role oui snomgapents sidsxsts 
The company can choose to be professionally represented, for example, by an accountant or tax 
adviser. The company may exercise that right at any time and likewise may change or’ 1 
a professional adviser at any time. 4 tee e'vnsqmoo sdi oi jouoss8 Olabeinsmbiisms 


= 
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We will deal with any professional adviser the company appoints unless you.ask us not to. If 
there is little progress in settling matters, we will tell you and may then deal with you direct (or 
with any other professional adviser the company may then appoint). 


Make sure the company’s professional adviser has all the facts because you are responsible for 
the company’s tax affairs and the accuracy of all the information supplied to us, even if the 
company has a professional adviser. 


Providing information 


We will ask questions and explain what further information we need as clearly and simply as 
possible. 


We may limit our enquiries to one or more specific aspects of the company’s tax return or claim. 
These may range from 


— requests for clarification of particular entries 
— detailed consideration of whether those entries have been treated correctly for tax purposes 
— examining records or documents that particular entries were based on. 


We may decide to conduct an extensive examination covering all aspects of the company’s tax 
affairs. Enquiries of this type will typically involve an in-depth review of the records on which 
the company’s tax return was based. As part of this review we may ask for information relating 
to third parties, for example, directors or shareholders. We will always give you the opportunity 
to provide the information yourself but where you cannot do this we may ask for the 
information directly. 


If we need to open separate enquiries into directors’ or shareholders’ personal tax returns we will 
tell each of them in writing that we intend to start enquiries and send them a separate Code of 
Practice. 
We will only ask for information relevant to anything which is in, or should be in the tax return 
or claim. 
If we ask to see the records on which the company’s tax return is based, you should be able to 


provide these within a reasonable time, as the company, or the company’s professional adviser, 
should already hold them. If we decide we need other information, we will explain our request 


- fully. 


We will take up as little of your time as possible by trying to ask early on in our enquiries for 
everything we need to know. We will try to avoid asking for information in a piecemeal way but 
this is not always possible. It may help if you tell us about any special features of the business or 
financial affairs of the company or its directors or shareholders which you think may be relevant 
to any questions we have asked. 

Occasionally, we may need to get information from other people if we cannot get information 
directly from you or we need to check something. We will keep the company’s affairs confidential 
and we do not tell other people that we are enquiring into the company’s tax return. 

We will give you a reasonable amount of time to provide any information we need. You should 
tell us if you think we have not given you enough time and say how much more you need, and 
why. We will let you have more time if this seems reasonable. If we cannot agree, we will tell you 
why. 

You should respond as promptly as you can when we ask for information. This will help to save 
you time and keep down costs for the company, and us. 

Tell us straightaway if you have difficulty getting the information we ask for and we will discuss 
with you how you might obtain it. You should also tell us if you think it is not relevant to our 
enquiries. We will consider your reasons carefully and if we think we still need the information 
we will explain why. 

If you do not provide the information we have asked for and we have to use our statutory powers 
to obtain it we will 


— explain our statutory powers to you 

— advise you of any penalties that might arise if the company does not comply 

— tell you about the company’s rights of appeal to independent Appeal Commissioners. 

We may suggest that we examine the company records at the business premises. This will save 
you sending them to us and can often be more convenient for everyone. You can also ask us to 
examine the records at the business premises or any other place that is convenient to you and if 
possible we will do so. 2 

We try to return company records as soon as possible. If you need them in the meantime, for 
example, to complete the company’s tax return for a later year, you can ask us to return any 
records we hold. You should tell us what you need and when you expect to be able to return 
themes orks siost ) 

We will either send the records to you if we can: Take care of them so that you-can return them 
to us complete and undamaged, or if we need to keep the original records we will give you 
copies: We will do. this free of charge; and)within: seven days of receiving your request, if 
possible. 
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Submitting the next year’s tax return 

You should not let our enquiries into the company’s tax return for one year delay submission of 
a tax return for any other accounting period. You may be unable to provide final figures because 
you think these might be affected in some way by the enquiries which are under way. If so, 


— include your best estimates in the tax return, and : 

— indicate which figures may be affected by the outcome of the existing enquiries. 

The information you provide on behalf of the company should be correct to the best of your 
knowledge. If you provide information you know to be false, you may be liable to prosecution. 


Stopping the enquiry 

You have the right to ask us why we are continuing our enquiries, if you believe that you have 
provided all the information and explanations necessary to check the company’s tax return and 
that we have had adequate time to consider the information and explanations. We will reconsider 
the matter to see whether we can agree or explain what further information we need for checking 
the tax return. 


If you think we have no grounds for continuing our enquiry, you may ask the Tax Appeal 
Commissioners to consider whether the enquiry should be closed. For example, you may believe 
— that you have provided all the information reasonably required to determine the accuracy or 
completeness of the company’s tax return, or 

— that the enquiry is being prolonged unnecessarily by us. 

We may ask to meet you or other officers or employees of the company to discuss those aspects 
of the company’s business affairs of which only you or they have first-hand knowledge. We will 
tell you the main areas we want to discuss. 


Meetings 

You can ask the company’s professional adviser, if it has one, to attend any meeting we have with 
you. 

You or other officers or employees of the company are not obliged to come to any meeting, but 
we will expect you to provide promptly any information we consider essential to our enquiries. 
Meetings allow you to clarify and explain any points you think we may not have understood, 


and allow you to ask questions. If we consider that correspondence will not be an adequate 
substitute for a meeting, we will tell you. 


We may suggest that we hold a meeting at the company’s business premises. If this is 
inconvenient we can arrange a meeting at our office, or we may be able to meet you at some 
other mutually convenient location. 


You should make sure the answers you give us at meetings are correct. If you are not sure about 
an answer you should say so. Similarly, if afterwards you realise something you said at a meeting 
may have been wrong, you should tell us straightaway. 


You should bring any documents which you think may help you answer questions or support 


points you might wish to raise about the company’s tax return, or its business for the period 
under enquiry. 


Notes of meetings 


We will make a written record of any meeting we have with you and you can ask for a copy. We 
may ask you to sign a copy of our notes to show that they record the substance of what was 
said. You have the right to comment on these notes and to tell us about anything with which you 
do not agree, You do not have to sign them or comment on them, but a signed record could be 
aa if we cannot reach agreement and have to ask the Tax Appeal Commissioners to resolve 
matters. Bet 


You or your professional adviser can also take your own notes during the meeting. 


IF WE FIND NOTHING WRONG 


If we find nothing wrong, we will tell you and let.you know that our enquiries have finished. 


IF WE FIND SOMETHING WRONG 


Paying tax during our enquiries | . 


We will ask the company to make a payment on account towards any additional tax we think 
may be due, but until the company’s self assessment is amended, it does not have:to pay anything 
additional if you do not think it should. Bladey: : 


However, making a payment on account will help reduce any interest charges if, at the end of 
our enquiries, we find the company does owe additional tax. If it turns out that the company has 
paid too much, we will repay, with interest, any tax it has overpaid. jolene ceast Os 


We may make an amendment to the company’s self assessment before the end of our enquiries if 
we think aldizaaq 
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— that additional tax is due, and 
— it might not be paid if we did not act promptly. 


We may also make assessments for earlier years. 


The company has a right to appeal against any such assessments or amendments and can ask to 
postpone payment of any of the tax. If we cannot reach agreement you can ask the Tax Appeal 
Commissioners to decide how much tax the company should pay at this stage of our enquiries. 


Revised figures 
We will try to agree with you any changes that are needed to the company’s figures. 


We will only suggest changes we consider to be reasonable in the light of all the information we 
have. 


When our enquiries are completed, we will tell you in writing and set out any adjustments we 
think are necessary. We will try to point out any amendments needed to other tax returns (either 
for later or earlier periods), but we cannot guarantee this. You are responsible for making sure 
amendments are made to other company tax returns to take into account the outcome of our 
enquiries. 

We will always explain how we arrived at the figures we put forward. If you do not understand 
them you should let us know. 


We will invite you, if you agree with our figures, to amend the company’s tax return. You will 
have 30 days to do so. You will also have 30 days to amend any other company tax returns 
affected by the outcome of our enquiries. If you do not do this within 30 days, we will amend the 
company’s tax return for the period under enquiry and any other year to give effect to any 
adjustments we think are necessary. 


If our enquiry is into a claim made outside a return we will tell you what amendments we are 


making on completing the enquiry. 


Contract settlements 


Where our enquiry results in additional tax being due for more than one year it is often easier to 
settle matters through a contract between you and us rather than by issuing several closure 


/ notices or assessments. 


A contract settlement is also the usual way of concluding enquiries that show you have incurred 
a penalty, as explained under Interest and Penalties. We will discuss this with you and your 
professional adviser and give you leaflet IR160 “Enquiries under Self Assessment. How 
settlements are negotiated’, which explains the process. 


We may make assessments for earlier years if necessary. 


Appeals 

You have 30 days to appeal to independent Tax Appeal Commissioners against 

— any amendment we make to the company’s tax return or claim 

— any assessment to corporation tax we make that you think is incorrect. 

You can find out how to appeal by 

— reading the notes with the amendment or assessment, or 

— asking us to explain the process to you. 

We will try, wherever possible, to reach agreement with you about the company’s tax without a 
formal hearing of any appeal. If agreement cannot be reached, both the company and the 
Inland Revenue have the right to ask for any appeals to be heard by the Commissioners. 


If we unable to agree 


If we are unable to agree a contract or any amendments or assessments, the information or 

documents you provided during the enquiry may be used in any appeal proceedings to decide the 

tax, interest and penalties which you owe. 

If the appeal hearing is arranged at the company’s request and we think our enquiries will need 

more time, we will ask the Commissioners to adjourn the hearing to a later date. Likewise, if the 

appeal hearing is arranged at our request and you need more time to provide information, you 

can ask the Commissioners to adjourn the hearing to a later date. In both cases, it will be up to 

the Commissioners to decide whether or not to accept the request. 

We will 

— tell you if we intend to ask the Commissioners to settle the company’s appeal. We may do 
this if little or no progress is being made towards settling it by agreement 

— explain the figures we propose to put forward at least 14 days before the date fixed for the 
hearing, unless there are exceptional circumstances. The figures we put forward may differ 
from those we suggested to you during our negotiations. 

You have the right to put the company’s case to the Commissioners and to tell them the figures 

you believe to be correct. You can choose whether or not to have the company’s case presented 

for you by a professional representative, or by any other person providing the Commissioners do 

not object. 
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After listening to both parties and considering all the evidence, the Commissioners will decide 
whether the amendment or assessment should remain unchanged, be increased or be reduced. 
You can ask the Clerk to the Commissioners or us to explain anything you do not understand 
about the appeal hearing procedure. 


INTEREST AND PENALTIES 

Interest will be payable whenever the tax due is paid late. A penalty may atsts arise. 

We can seek penalties for an incorrect tax return if it was delivered fraudulently or negligently, 
or if the company discovers that the tax return delivered is incorrect and does not remedy the 
error without unreasonable delay. 

We can also seek penalties if you fraudulently or negligently make an incorrect return, statement 
or declaration in connection with a claim, or submit incorrect accounts relating to the 
ascertainment of the company’s tax liability. 

When calculating any penalty, we will take into account 

— the extent to which you disclosed voluntarily anything that was wrong 

— your help in concluding our enquiries 

— the seriousness of the errors or omissions. 

You should tell us about any matters you think are relevant when we are working out the penalty 
to be charged. 

We will seek an agreed settlement on 

— the amounts of tax 

— interest, and 

— penalties due from the company. 

If we cannot reach agreement, we may determine formally the penalty we consider appropriate. 


The company has the right to appeal against any penalty determination, and can aan for the 
appeal to be heard by the Tax Appeal Commissioners. 

If you do not understand how we have calculated interest or penalties, or why Fira are due, you 
should ask us, or the company’s professional adviser, or read our leaflet IR160, “Enquiries under 
Self Assessment. How settlements are negotiated’. 


At the end of our enquiries 

If our enquiries have shown something is wrong we will 

— explain what it is 

— tell you how to get things right for the future 

make suggestions about improvements to the company’s business records if they do not meet 


legal requirements or we think they are inadequate. If the company is professionally represented, 
we may recommend that you seek advice from its professional adviser. 


If you are still unsure about the records the company needs to keep in future, or the amount of 
detail required, ask the company’s professional adviser or us to help you. 


If the company’s tax return was incorrect because it overstated. its taxable 1 income or gains, we 
will repay any tax it has overpaid plus appropriate interest. 


Certificate of Disclosure 


If our enquiries show that the company’s tax return was incorrect we may ihe you fal signa 
Certificate of Disclosure, confirming that the company has now declared all its taxable income 


and gains. We will not do so if our enquiries have shown the company’s tax return was correct or 
overstated its taxable income or gains. 


We will take a very serious view if you sign a Certificate of Disclosure you Know t to be false, $0 
you should consider it carefully before signing. 


COP28 Money Laundering Regulations 200 Pranks aniugad : api 
INTRODUCTION bs of SSROLAgmENNREES 


imino.) s4tie 
This Code of Practice tells you how we carry out complianed: and dial bvith: ‘businesses that are 
required to register with HMRC under the Money Laundering Regulations 2007. liv 


It tells you how we conduct our activities under our risk) based-approach, to. compliance) and 
promises you fair treatment under the law and in accordance with Our, Service Commitment. 


We will check the correct operation procedures hate ee ae sid in place, for'example— 


~ on going monitoring; s Stony gegheiy gars 

— reporting; logon mowhitoh wounds iesizegeneew sagmimon 

~ record keeping; Nee , ios Sri? tq OPidett SAPSVEM vey 
— internal controls; isa sors HoY Josriessed otsveilsd Hox 
—. risk assessment and management; and: ) Vint ye to avinsiteesicpot is norestongrgd wegaes 


— staff training. tosjdo ton 


12213 HMRC Codes of Practice & Factsheets COP28 


We will check customer due diligence. Customer due diligence is the term used in the Money 
Laundering Regulations 2007 (MLRs 2007) for the steps that businesses must take to— 
=~ identify the customer and verify their identity; and 
— identify any beneficial owner who is not the customer. 
Where a business relationship is established, you need to understand the purpose and intended 
nature of the relationship. 
This Code of Practice gives guidance and information on— 
— why we need to undertake reviews; 
— how often you can expect to be reviewed; 
— what you can expect to happen during the review: 
— what standards you can expect from our officers; and 
— what we expect from you. 
. We have a flexible approach to tackling compliance to meet the needs of different businesses. We 
want to make sure that, as a business registered under the MLRs 2007, you understand your 
obligations and responsibilities. By business we mean— 
— money service businesses; 
— auditors; 
— insolvency practitioners; 
— tax advisers; 
— trust or company service providers; and 
— high value dealers. _ 
If you need any help or any information about what you have to do 


= go to www.hmre.gov.uk/mlr, or 
— phone our helpline on 0845 010 9000 (08:00am to 08:00pm). 


) 


HMRC AS SUPERVISORY AUTHORITY 


We are responsible for monitoring the businesses that we have been asked to supervise by HM 
Treasury to comply with the Money Laundering Regulations 2007. 


We will apply a risk-based approach to monitoring and ensuring compliance by using— 


— information provided by businesses upon registration; 
= compliance history; 

— sector intelligence and analysis; 

— industry trends/emerging risks; and 

= the results of subsequent contact with businesses. 


Please note that just as you need to identify and mitigate the risk of your business being misused 
for money laundering we-will be concentrating our resources where they will be most effective. 

We will inform the Serious Organised Crime Agency (SOCA) if, in the course of carrying out 
our duties, we know or suspect a business to be engaged in money laundering or terrorist 
financing. 


VISITING YOUR BUSINESS 


We may need to visit your business to ensure that the MLRs 2007 are complied with and any 

breaches are fully explained. Where necessary, we will determine any remedial action required, 

helping money businesses meet their legal requirements. 

If we decide to visit your business, we will carry out an inspection of your risk based approach 

and systems. It does not necessarily mean that we think there is something wrong. We want to 

make sure that things are in order. The inspection might therefore be of all, or a particular 

aspect of, your trading activity. 

The majority of businesses are compliant with the regulations. However, some fail to get it tight 

or do not take sufficient care, and others deliberately try to avoid their obligations or provide 

incorrect information; We visit a sample of businesses to make sure they are acting correctly and 

have proper controls and systems in place and offer help if it is required. 

During a visit we will— 

= check that the information held on the Money Laundering Register is correct; 

— ask you to explain how your anti-money laundering and terrorist financing systems work; 

— answer any questions you have on your legal responsibilities under the Regulations; 

— look at your risk assessment policies, procedures and training you have implemented to 
mitigate and manage the identified risks; 

— examine transaction records and related documents to check that the appropriate measures 
have been adequately applied; 

— evaluate your systems for identifying and reporting suspicious activity to SOCA; 

— check that your staff are aware of the law relating to money laundering and terrorist 
financing and are sufficiently trained to recognise and deal with suspicious activity; and 

— ensure you have adequate systems in place to manage your compliance with the MLRs 2007. 
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HOW WE ARRANGE VISITS 

In most cases we will contact you to arrange a visit. We will write to you confirming the 
arrangements and the records that we want to see. Sometimes a visit will be arranged following 
an exchange of correspondence about a particular matter. 

Usually we send a letter showing the dates between which we would like to call. If these dates are 
not convenient, or you want to make a specific appointment, please let us know and we will 
arrange this. You need to make the appointment within a reasonable period of time and keep it. 
One or two officers will visit you. Normally you will be told in advance how many to expect. 
Every officer carries identification, which you are entitled to see. 

In exceptional circumstance we may make unannounced visits but we will identify ourselves once 
we are in your premises. 


HOW OFTEN DO WE VISIT YOUR BUSINESS? 


We will apply a risk based approach to determine which businesses need a visit and which can be 
dealt with by phone. You do not have to wait until we contact you. We would be pleased to hear 
from you if there is something you want to tell us about or you do not understand. 


WHERE DOES A VISIT TAKE PLACE? 


We would usually expect to see you at your main place of business, as we will often want to talk 
to the people responsible for establishing and maintaining your records. Please tell us if this 
means you want our visit to take place somewhere other than at your business address. 

The visit can also take place at any other convenient location, providing it allows us to see the 
records and speak to the senior managers. 

If we cannot agree where we will inspect the records, the officer can require that you produce the 
records at the place where you normally keep them, or at your main place of business in the UK. 


GETTING ADVICE 
You can get advice from a professional adviser or organisation. Advisers may charge you for 
their service. 


You can involve a professional adviser at any time. Whether or not you wish to be professionally 
represented, you may find it helpful to tell your adviser about our visit, especially if you think he 
or she is the best person to answer any questions about the records. 

You will always be personally responsible for supplying the information we need and for the 
accuracy of that information, even if you have authorised your professional adviser to deal with 
us on your behalf. You should, therefore, make sure that they have all the facts. 


HOW LONG WILL THE VISIT TAKE? 
The visit will usually take less than a day. It may take longer if you have a larger work force, 
more complex records and IT systems. It will save time if we can see all your records at one visit. 


We will try to complete everything at the first visit, but may need to get more information before 
calling back another time. If this is necessary, we will agree a convenient, time with you. 


WHAT RECORDS WILL THE OFFICER WANT TO SEE? 


The main focus of the visit will be on the business’ risk sensitive policies and procedures to check 

they adequately manage and mitigate the money laundering and terrorist financing risks faced 

by the business. 

The officer will always need to see your— 

— policy statement showing your business’ self assessment of its anti-money laundering 
procedures; and 

— risk assessment and internal audits of compliance with internal procedures and controls. 

The officer may ask to see any business records and documents relating to your activity as a 

relevant business under the MLRs 2007. ras 

The officer will discuss with the relevant person what records they will expect to see when they 


arrange the visit, so you have time to ensure the business records are available. The relevant 
person is defined as— 


— Nominated Officer; 
— Compliance Manager; 


— Owner; ? rb ee 

— Director; or ~ te eine 

— Person who has undergone the “fit and proper” test. supabs or S65! 
Examples of business records.the officer is likely to,want to access) sh 
— organisation chart; ) j2 toy tedt oloeds 
— legal entity chart; vis bar gaionsnit 


— job descriptions of senior management; wed yoy ourans 
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— composition of committees; 

— policy statement showing business’ self assessment of its Anti Money Laundering (AML) 
procedures; 

— risk assessment and internal audits of compliance with internal procedures and controls; 

— external auditor’s report; 

— compliance reports; 

— bank statements; 

— daily log books; 

— records of ID checks made, copies of ID and records of which transactions the ID checks 
relate to; 

— staff training manuals; 

— records/copies of suspicious transactions, action taken, copies of any Suspicious Activity 
Reports (SARs) submitted to SOCA and any correspondence from SOCA concerning 
consent; and 

— computer programmes/records relating to all relevant transactions. 


WHAT WE EXPECT FROM YOU 


During the course of the visit, the officer will want to talk to the relevant person/people within 

the business (usually the nominated officer and/or a company director, partner or sole proprie- 

tor). This person will have undergone a “fit and proper” test if appropriate. Proof of this 

person’s identity may be requested. This will help the officer establish— 

— that they are speaking to the correct person who has knowledge of the business’ activities; 

— what AML controls, policies and procedures for the business have been successfully 
introduced and implemented; and 

— that staff have been trained to an appropriate level. 

We will give you a reasonable amount of time to provide the information we need. Please tell us 

if you think we have not given you enough time to provide the information, and say how much 

more time you need, and why. We will let you have more time if this seems reasonable. If we 

cannot agree we will tell you why. 

We will give you every opportunity to give us the information we need and to explain omissions 

in your records. If we can agree with your explanations we will close that line of enquiry, but if 

we cannot we will tell you why. 

Please respond as promptly as you can when we ask for information. This will help to keep down 

your time and costs and ours. You have the right to ask us why we are continuing our enquiries 

if you believe that— 

— you have provided all the information and explanations necessary to check your records; and 

— we have had adequate time to consider the information and explanations. 

We will reconsider the matter to see whether we can agree or explain what further information 

we need to check your records. 

Please tell us straightaway if you have difficulty obtaining the information we have asked for and 

we will discuss with you how you might obtain it. You should also tell us if you think it is not 

relevant to the review. We will consider your reasons carefully and if we still think we need the 

information we will tell you why. 

The information you provide must be correct to the best of your knowledge. If you provide 

information you know to be false, you could be liable to prosecution. 

If you do not provide the information we have asked for and we have to use our statutory powers 

to obtain it from you, we will— 

— explain our statutory powers to you; +e 

— advise you of any penalties that might arise if you do not comply; and 

— tell you about your right of appeal. 


DURING THE VISIT 

We will— 

~ always be courteous, fair and professional in our dealings with you; and 

— deal promptly with your questions and any letters from you or your professional adviser. 
If we cannot reply quickly, for instance because of the amount or complexity of the material you 
have sent us, we will tell you the reason for the delay and, if possible, when you can expect a 


reply. 


IF SOMETHING IS WRONG 

If we find something wrong, or we think your records are inadequate, we will— 
— explain the problem and recommend how you can put it right for the future; 
— warn you of the possible liability to penalties but give you time to correct it; 
— follow up this advice with a letter setting out what we have said; and 

— issue penalties if you have not corrected it in the time agreed. 
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PENALTIES 


We will impose a penalty where we find a serious or continuous breach of the regulations. 
Penalties are proportionate to the level of non-compliance and size of the business concerned. 


When we calculate any penalty we will normally take into account— 

— the seriousness of any errors or omissions; 

— the extent to which you have voluntarily disclosed anything that was wrong; 

— your help in concluding our enquiries; and 

— any matters you think relevant when we are working out the penalty we believe is due. 


Persistent non-compliance of the regulations or very serious breaches may lead to prosecution 
or removal from the register. There is a right of appeal against removal from the register. 


KEEPING YOU INFORMED 


We will explain your legal rights and the reasons for any actions we take as the review proceeds. 
We will tell you, for example, why we— 

— need to see certain records; 

— need information or explanations from you or your staff; 

— need to borrow or take copies of any information in your records; 

— think we need to see you again; 

— are not satisfied with any explanation you may have given; and 

— propose to settle matters in a certain way. 

You can ask us at any time to explain— 


— why we have taken a particular action; and 
— what you are obliged to do under the law. 


YOUR COSTS 


We know that dealing with our questions may cost you time and money, so we will only ask fot 
the information that we reasonably require to check that you are operating the system correctly 
We will complete the review of your records as soon as possible, that is, when we are satisfiec 
that all relevant details/documentation have been provided and any omissions identified have 
been put right. 


TO SUMMARISE 


Appointments will normally be made in advance. 
— One or two officers will attend at the agreed appointment. 
— The nominated officer or owner should be present. 


— We will carry out an interview to obtain information about the petddecs activities anc 
structure. 


— We will ask questions to ensure that you are aware of MLRs 2007 and how they affect you 


— We will expect to be provided with a copy of your business’ AML policy statement for risk 
based approach to AML (guidance given in MLR8). 


— We will carry out assurance checks that AML procedures are in place and all the regulation: 
have been followed. 


— We will carry out compliance testing to check the effectiveness of your, business’ Risk Basec 
Approach. / 


CUSTOMER SERVICE ZIT IWOY MOI 


HM Revenue & Customs commitment Qs Shi 

We aim to provide a high quality service with guidance that is simple, clear and accurate: 
We will— : IWOS Od avs 
— act with integrity and fairness; and (raw tyltqenone 5 
— treat your affairs in strict confidence within the law. BITE TOL YEN isi Jovicrsd 


We aim to handle your affairs promptly and accurately so that you Beale’ b or ay only the righ 
amount due. 


PUTTING THINGS RIGHT OVORW <) Saiamee 


If you are not satisfied with our service, please let the person dealing ‘with your affairs. know 


what is wrong. We will work as quickly as possible to put things right and settle y rc mp olaint 
yy f 
If you are still unhappy, ask for your complaint to be referred to the Oma “Manager. 


Commentary—Simon's Taxes A3.1720 pis vy Yb esithe S109 51eeal 
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EC/FS1 Employers and contractors—reviewing your records 


Note—This HMRC factsheet is one of five new documents that replace Code of Practice 3 “Reviews of employers’ and 
contractors’ records” and IR109 “Employer compliance reviews and negotiations”. 


COMPLIANCE CHECKS 

If you are an employer or contractor you have certain obligations. Every year we check employer 
and contractor records to make sure they meet their obligations to: 

— pay us what they owe 

— . keep accurate records 

— send us accurate returns. 

We call this a compliance check. 

Most employers and contractors meet their obligations, but we understand that mistakes can 
happen. And sometimes employers and contractors deliberately try to give us wrong informa- 
tion, or pay less than they should. 

If we ask to check your records it doesn’t mean we think you have done anything wrong. It may 
be because: 

— you are part of our routine programme of compliance checks 

— we think you are at risk of sending us incorrect returns 

— we don’t understand something on your returns 

— we think you should have sent us your returns but we don’t have them. 


ABOUT YOUR CHECK 

We will ask to see and check either all or part of your records, which could be any records 

relating to how you: 

— operate and pay PAYE and NICs 

— calculate earnings 

— provide and record benefits and expenses to your employees or subcontractors 

— operate the Construction Industry Scheme 

— calculate, pay, record and fund Statutory Payments (Statutory Maternity Pay, Statutory Sick 
Pay, Statutory Adoption Pay and Statutory Paternity Pay) and Student Loan Deductions. 

We may also check that you understand and have considered your workers’ employment status. 


We may ask you to send your records to us, or may visit you to look at them. 


ARRANGING VISITS 


Visits are normally arranged by letter but we may give you advance warning by telephone. We 
will arrange the date, place and time with you in advance and confirm details in writing. We may 
visit you without contacting you first, but this will be unusual. 

When we write to you, we may ask you to send us your computer records, This will cut down the 
time we spend at our visit. 

If you have a professional adviser, we will write to them to tell them that we intend to visit you. 


ASKING SOMEONE TO HELP YOU 

If ‘ats would like independent help, you can ask one of your staff or a professional adviser to 
help you. 

You can ask them to talk to us on your behalf, but you should make sure they have all the facts. 
You are still responsible for making sure the information they provide on your behalf is accurate. 
Even if you do ask someone to help you, you will still need to be involved. If they don’t 
promptly give us all the information we need, we may need to contact you. Please make sure we 
have your contact details. 


PREPARING FOR OUR VISIT 


Please have the required records available, or if you are unsure which records are required, ask 
the visiting officer in advance of the visit. Allow time to talk to us about your business. It will be 
easier and quicker for us to carry out the check if we understand the systems you have in place. 


If someone maintains records for you, you.may want them on hand to answer questions, for 
example, your bookkeeper, wages clerk, or finance manager. 


AT THE VISIT 
If we visit you, we will always show you official identification. 
Before checking your records we will talk to you about: 


— your business 
— the size of your workforce 
— the systems you operate. 


SdO9 
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How we carry out our check depends on: 


— the size and nature of your business, and 
— what we think may have gone wrong. 


It would help if you tell us about any problems you know of before we start our check. 


We will check your records as quickly as we can, but we may need to visit you more than onc 
for more in-formation. 


INVOLVING OTHERS 


Sometimes we may need to talk to others, for example, your workers to confirm thei 
employment status. If we do, we will ask for your permission to talk to them on your premises 
and will keep your confidentiality at all times. 


HELP 


If you have any questions, concerns or would like more details please: 


— ask us at the check 
— contact the office in the covering letter, or 
— go to www.hmre.gov.uk/compliance 


GETTING ADVICE 


You can get advice from a professional adviser or organisation. Advisers may charge you fo 
their service. 


You can involve a professional adviser at any time, but you will still need to be involved. 


HM REVENUE & CUSTOMS COMMITMENT 

We aim to provide a high quality service with guidance that is simple, clear and accurate. 
We will: 

— be professional and helpful 

— act with integrity and fairness, and 

— treat your affairs in strict confidence within the law. 


We aim to handle your affairs promptly and accurately so that you receive or pay only the righ 
amount due. 


PUTTING THINGS RIGHT 


If you are not satisfied with our service, please let the person dealing with your affairs. knoy 
what is wrong. We will work as quickly as possible to put things right and settle your complaint 
If you are still unhappy, ask for your complaint to be referred to the Complaints Manager. 


CUSTOMERS WITH PARTICULAR NEEDS 

We offer a range of facilities for customers with particular needs, including: 

~ wheelchair access to nearly all HMRC Enquiry Centres 

— help with filling in forms 

— for people with hearing difficulties 
— RNID Typetalk 
— Induction loops. 

We can also arrange additional support, such as: 

— home visits, if you have limited mobility or caring responsibilities and cannot get to one ¢ 
our Enquiry Centres 

= services of an interpreter 

— sign language interpretation 

— leaflets in large print, Braille and audio. 

For complete details please: 

— go to www.hmre.goy.uk/enq or 

— contact us. You will find us in The Phone Book under HM Revenue &. Customs, 


These notes are for guidance only and reflect the position a at the time of waiting, ey do no 
affect any right of appeal. \ 
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contractors’ records” and IR109 “Employer compliance reviews and negotiations”. eve ony 
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COMPLIANCE CHECKS 


If you are a large employer or contractor, you have certain obligations. Every year we check 
large employer and contractor records to make sure they meet their obligations to: 

— pay us what they owe 

— keep accurate records 

— send us accurate returns. 

We call this an assurance visit or a compliance check. 

Most large employers and contractors meet their obligations, but we understand that mistakes 
can happen. And sometimes large employers and contractors deliberately try to give us wrong 
information, or pay less than they should. 

If we ask to check your records it doesn’t mean we think you have done anything wrong. It may 
be because: 
y— you are part of our routine programme of compliance checks 

— we think you are at risk of sending us incorrect returns 

— we don’t understand something in your returns 

— we think you should have sent us your returns, but we don’t have them. 


RISK REVIEWS 

A risk review helps identify the highest risk areas of your business. We will often involve you in 
a risk review, which includes sharing information openly and honestly. If you have strong 
controls and systems in place, and work with us to get things right, you are less likely to be 
considered a high risk. 


THE CUSTOMER RELATIONSHIP MANAGER 


You may have a Customer Relationship Manager (CRM) who manages and co-ordinates your 
dealings with us. If we need to check your records, they’ll contact you. 


ABOUT YOUR CHECK 

We will ask to see and check either all or part of your records, which could be any records 

relating to how you: 

— operate and pay PAYE and NICs 

— calculate earnings 

— provide and record benefits and expenses to your employees or subcontractors 

— operate the Construction Industry Scheme 

— calculate, pay, record and fund Statutory Payments (Statutory Maternity Pay, Statutory Sick 
Pay, Statutory Adoption Pay and Statutory Paternity Pay) and Student Loan Deductions. 

We may also check that you understand and have considered your workers employment status. 


We may ask you to send your records to us, or may visit you to look at them. 


ARRANGING VISITS 

Visits are normally arranged by telephone and letter. We will try to agree the date, place and time 
with you in advance. We may visit you without contacting you first, but this will be unusual. 
When we write to you, we may ask you to send us your computer records. This will cut down the 
time we spend at our visit. 

If you have a professional adviser, we will write to them to tell them that we intend to visit you. 


ASKING SOMEONE TO HELP YOU 

= Lig would like independent help, you can ask one of your staff or a professional adviser to 
elp you. 

You can ask them to talk to us on your behalf, but you should make sure they have all the facts. 

You are still responsible for making sure they’re accurate. 

Even if you do ask someone to help you, you will still need to be involved. If they don’t give us 

the information we need, or a complete picture quickly enough, we may need to contact you. 

Please make sure we have your contact details. 


PREPARING FOR OUR VISIT 

Please have the required records available, and allow time to talk to us about your business. It 
will be easier and quicker for us to carry out the check if we understand the systems you have in 
place. 

If someone maintains records for you, you may want them on hand to answer questions. For 
example your: 

— bookkeeper 

— wages clerk 

— finance or HR manager. 
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AT THE VISIT OAHD AOVs 
If we visit you, we will always show you official identification. 119 9 

Before checking your records we will talk to you about: 109 

— your business ot 

— the size of your workforce aD 

— the systems you operate. 

Please tell us about any problems you know about during this talk. 

We will: 

— target our checks to the high risk areas of your business 

— agree a timetable with you to make sure issues are progressed and resolved quickly 

— agree an action plan with you if our check is likely to take more than 18 months. 

We will check your records as quickly as we can, but we may need to visit you more than once 
for more information. 


INVOLVING OTHERS 


Sometimes we need to talk to others, for example, your workers to confirm their employment 
status. If we do, we will ask for your permission to talk to them on your premises, and will keep 
your confidentiality at all times. 


EC/FS3 Compliance checks—what happens during and at the end 
of a check 


Note—This HMRC factsheet is one of five new documents that replace Code of Practice 3 “Reviews of employers’ and 
contractors’ records” and IR109 “Employer compliance reviews and negotiations”. 

We don’t always find something wrong at a compliance check. If we don’t find something wrong 

we will write to tell you. If we do find something wrong, we will write to tell you the results. 


The results of our check only apply to mistakes found during the review, and not:, 


— other failures to meet your responsibilities as an employer or contractor, or 
any other mistakes or missing information from your returns or accounts, 


This factsheet tells you what is likely to happen if we find something wrong. 


WHEN WE FIND SOMETHING WRONG 


If you have made a mistake, or we find fault with your record-keeping we will give you our 
results in writing and: 199 ; 
discuss what we have found and explain what went wrong 
— help you correct your mistakes 
— answer any questions you may have 
- collect any money you owe 
— give you advice or suggest ways to improve your record-keeping, and follow this, up in 
writing. ; 
We would welcome your co-operation in establishing the correct tax and NICs payable. In 
calculating the level of any penalty, we will take into account the extent to which you have been 
helpful and freely and fully volunteered any information about amounts omitted or understated. 


You can find out more information about penalties by reading our factsheets, which you can get 


from the officer carrying out the check, any HMRC office or Enquiry Centre or online at 
www.hmre.gov.uk. c 


The extent to which you co-operate with us and provide us with informationis entirely-a matter 
for you. In making your decision you may wish to get help from a professionaliadviser. If you 
do, your adviser can accompany you to all meetings held with us. Your adviser may also 
correspond with us on your behalf. 1 . 


i men) les O8D WO 
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OVERPAYMENTS -aldiapog 


; 9mio2 #es OD ios on 


If your mistakes mean you have paid us too much money, you can ask for‘a refund. We will tell 
you how to do this. sicoo IwoVv Sved Sw sive sae seso!4 


UNDERPAYMENTS Neiv AUO AORAMWIAAISRS 

' idelisve Abrovephetippei eel gual dase! 
How we work out what you owe orld 3 rs 10} 1sdoiup bas iiese od Liv 
If your mistakes mean that you haven’t paid us enough money, we will work out what you owe 
and any interest due. We may also charge you penalties, if appropriate. If. you aren't able to 


produce records to help us calculate what you owe, we will work out a realistic amount from 
what we know. ‘OS qb RROEAS - 


We will send you a detailed calculation so you can see how we arrived at the amount we. 
We can talk to you about our calculations, and hope to agree the amount due. 4) oh) 
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We will usually collect the amount owing from when you first started making mistakes. We may 
only go back a maximum of six years, but can go back further if circumstances warrant this. 
You should be aware that any amounts we ask you to pay may affect the level of an individual’s 
tax credit award. You may want to tell them about this, 


Interest 

If you pay late, we will charge you interest automatically on: 

— PAYE and NICs 

— deductions from subcontractors 

= Student Loan Deductions. 
_ Interest will run from the date the amount was due, until you pay it in full. To help reduce a 
» build up of interest you can make a payment on account. 


Paying on behalf of your employees 

If we find that. your employees have not paid enough tax because you have not correctly reported 
details of expenses payments and benefits, we will usually ask you to pay the tax on their behalf, 
along with any NICs due. This is entirely up to you, but you may prefer to do this rather than 
cause your employees any upset or expense. We will explain how this works before you make 
your decision. 


What happens next? 

If you agree the amount you owe, we will ask you to make us an offer for the full amount, and 
will arrange to collect what you owe using a contract settlement. 

Tf you don’t agree the amount you owe, please tell us. We will listen to what you say. If we agree 
with you, we will revise the amount owed and ask you to make us an offer. If we accept your 
offer, we will collect what you owe using a contract settlement. 

If we can’t agree an amount with you, or you don’t want to make us an offer, we will take formal 
-action. 


CONTRACT SETTLEMENT 

A contract settlement allows us to agree an overall amount to cover everything you owe as a 
result of the compliance check. This includes interest and any penalties, as well as tax and NICs. 
Agreeing to settle by contract is quick and easy. Once agreed, it is legally binding for us both. 


How we arrange a contract settlement 

We will ask you to make us an offer for the agreed amount. We can help you word your offer and 
will ask you to sign it. We will make sure the terms of the offer are accurate. 

If we agree to your offer, we will write to tell you we have accepted your offer, send you a payslip 
for the full amount and ask you to pay, usually within 30 days. 

If you don’t keep to the terms of the contract, we will charge you interest for paying late and 
may take you to court for the money. 

Once you have paid, we will normally let you deduct all amounts apart from interest or penalties 
from your business profits for tax purposes. 


Formal action 

If you don’t agree with the amount you owe, or don’t want to make us an offer, we will take 
formal action. We will send you a formal determination or a decision along with payslips for you 
to pay what you owe. 

You can still offer to settle by contract settlement at any time before the determination or 
decision becomes final and conclusive. You should contact us and we will discuss this with you. 


EC/FS4 Compliance checks—types of penalty 


Note—This HMRC factsheet is one of five new documents that replace Code of Practice 3 “Reviews of employers’ and 
contractors’ records” and IR109 “Employer compliance reviews and negotiations”. 

You may be liable to pay a penalty if we find that you failed to do something the law says you 

must do, your mistakes meant you gave us the wrong information, or you gave us the wrong 

information deliberately. 

We will charge a penalty when we believe one is due. If you agree we will include any, penalty as 

part of a contract settlement. If you don’t agree we will take formal action which will provide 

you with the right of appeal against the penalty determination. ’ 

This factsheet explains the different types of penalties applicable for returns due to be filed up to 

31 March 2009, and how we work them out. Ask the officer carrying out the check for details of 

penalties applicable for returns due to be filed from 1 April 2009. 
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TYPES OF PENALTY 


Fixed penalties 


Some penalties are of a fixed amount. For example, if you were late sending us your P35 return, 
the penalty will be for the same amount for each month it is late. How much you are charged will 
depend on how many people should be on the return. 


Some fixed penalties carry maximum charges. 


Maximum penalty of a set amount 

Some penalties are set at a maximum amount by law. For example, if your return was wrong due 
to your carelessness or was deliberate, the maximum penalty is £3,000 for each incorrect return. 
We will set your penalty according to your circumstances up to the maximum. 


Tariff based penalties 


Some penalties are tariff based. The penalty normally increases the more times you get 
something wrong. For example, if you sent in form CIS300 more than 12 months late, we can 
charge you a maximum penalty of £3,000, However, we will seek a lower penalty the first time it 
happens but this will go up the more times it happens. 


Initial and daily penalties 


These penalties are in two parts. If you didn’t do something that you should have, for example, if 
you didn’t make a declaration on form CIS300, we can charge you an initial penalty, followed by 
a daily penalty until you put it right. 


Maximum penalty of the difference 


We will work out these penalties using the difference between the amount you should have paid 
or returned and what you actually paid or returned. Legally it can be 100% of the difference but 
this would be exceptional. For example if you should have paid or returned £10,000 but the 
amount you paid or returned was £6,000 we may charge you a penalty of £4,000. 


We will work out the maximum penalty, and reduce it based on what you disclosed to us, how 
much you co-operated with us, and how serious your mistakes were. 


DISCLOSURE 


We will look to reduce a penalty by up to 30% if you told us about mistakes you made without 
any prompting from us or fear of us finding out about them, or by up to 20% if you told us 
about them when we asked. 


We will look to reduce the penalty based on when you gave us access to all the information 
needed, how promptly you gave it, and how you helped us to fully understand what went wrong. 


CO-OPERATION 


We will look to reduce a penalty by up to 40% depending on how much you co-operated with us. 
We will reduce it even more if you: 

— gave us information quickly 

— gave us records when we asked for them 

— answered our questions honestly and accurately 

— gave us all the relevant facts 

— helped us during our checks. 


To what extent you co-operate and provide us with information is entirely up to you. If you are 
unsure you may wish to get independent advice. 


SERIOUSNESS 


We will look to reduce a penalty by up to 40% depending how serious your mistakes were and. 
how much you owed. We will also look at what you did, why you did it, and for how long. The 
reduction will be greater for less serious mistakes of smaller amounts. nil. Be 


Example—maximum penalty of the difference 


Amount that should be shown on return £10,000 
Actual amount on return sells TK 40) 


Maximum penalty ‘i £4,000 
After consideration of all the facts, the reductions MASCPE SgtRAO \ ; 
due are 4 Bieta jo 
Disclosure 10% +s sohyts sakes 
Co-operation 25% lexs toorkeson? etl T 
Seriousness 25% 2000 (par we 


12223 HMRC Codes of Practice & Factsheets EC/FS5 


Overall reduction 60% 
This means that the penalty will be 40%. 
The calculation looks like this: 


Difference between returned and due £4,000 
Penalty at 40% of amount underpaid £1,600 
Total payable (+ interest) £5,600 


We will talk to you about the level of penalty. If you think something affects the amount of 
penalty, please tell us. We will consider what you say. We will try to agree an amount with you 
straightaway or may need a few days. If we agree with you, we will revise the amount. 


Penalties worked out this way, are subject to Article 6 of schedule 2 of the Human Rights 
Act 1998. For more information please go online at www.statutelaw.gov.uk or speak to the 
person dealing with your check. 


EC/FS5 Employers and contractors compliance checks—your obli- 
gations 


Note—This HMRC factsheet is one of five new documents that replace Code of Practice 3 “Reviews of employers’ and 
contractors’ records” and [R109 “Employer compliance reviews and negotiations”. 


We will always try and carry out compliance checks with your co-operation. However, if you 
don’t co-operate with us, we can take action to force you to meet your obligations. 

This factsheet will help you understand your obligations, and tells you what will happen if you 
don’t meet them. It also explains the most common regulations that apply. 

As an employer and/or contractor, you are obliged by law to: 

— keep certain records relating to your employees and/or subcontractors 


— produce certain records when required to do so by an authorised officer of the Board of 
HMRC. 


REGULATIONS 


The most commonly applied regulations are: 


— Employer: Regulation 97 Income Tax (Pay As You Earn) Regulations, SI 2003/2682 

— Employer: Paragraph 26 of Schedule 4 Social Security (Contributions) Regulations, 
ST 2001/1004 

— Contractor: Regulation 51 Income Tax (Construction Industry Scheme) Regulations, 
SI 2005/2045. 

There are also regulations specifically for other records, for example Student Loans and 

Statutory Payments. 


If you want to see the legislation in full please contact any HMRC office or Enquiry Centre. 


KEEPING RECORDS 


You are usually required to keep records for at least three years from the end of the tax year that 
they are for. Some records must be kept for longer. 


PRODUCING RECORDS 


You must produce the records covered by the legislation whenever you are required to do so by 
an authorised or nominated officer of the Board. 

Records covered by the legislation are any records relating to the calculation, deduction and 
payment of tax, NICs, CIS deductions and so on. This includes the calculation of the payment 
to the employee or subcontractor, for example earnings on which it arises. The regulations also 
cover records relating to, for example the provision of benefits to employees, payment of 
Statutory Payments. 

All types of records are covered by the regulations, including computer records. If your records 
are held on computer, you are obliged to make it possible for us to get information from them. 


WHERE RECORDS MUST BE PRODUCED 

You must produce records at the ‘prescribed place’. The prescribed place is defined by law and is 

usually a place that we agree on. If we can’t agree, then the prescribed place is: 

— the place in the United Kingdom at which the records are normally kept, or if there is no 
such place jeyrivt? 

~— your principal place of business in the United Kingdom. 
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WHEN RECORDS MUST BE PRODUCED 


The law says that the records must be produced at such time as'the officer may reasonably 
require. We will usually give you notice of when we want to:check your records. If you don’t 
think we have given you reason-able time, please tell us. 


WHAT HAPPENS IF YOU DON’T MEET YOUR OBLIGATIONS? 


If you don’t meet your obligations we can charge you a penalty. The General Commissioners 

may impose an initial penalty of up to £300. This will be followed by daily penalties of up to £60 
per day, and can be charged for each day you continue to fail to meet your obligations. Daily 
penalties are imposed by an authorised officer of the Board. 


ES/FS1 Employed or self-employed for tax and: National Insur- 
ance contributions 


IS YOUR EMPLOYMENT STATUS RIGHT? 


This factsheet is about your employment status, a term we use to mean whether. you are 
employed or self-employed. It will help you check that your employment status is right. 

It will also help you understand the importance of employment status, as it affects the type of 
tax and National Insurance contributions (NICs) you pay and how you pay it.. 


It affects your entitlement to benefits and may affect your employment rights, 


YOUR EMPLOYMENT STATUS IS NOT A MATTER OF CHOICE 


Your employment status is based on the terms and conditions of the agreement you have with 
who you work for. They are responsible for making sure it is correct, 


EMPLOYMENT STATUS AND THE LAW 
The law for tax, NICs and VAT doesn’t define employment or self-employment. 


Generally, when we look at employment status, we apply the principles established by the courts. 
These principles are generally referred to as case law. 


However, there are some special rules that do not follow case law principles, and apply to certain 
occupations and jobs. Some apply to tax, some to NICs and some to both if: 
— your work is arranged through an agency; 
— you are— 
— acompany director, the secretary of a club or hold any other office, in relation to your 
earnings from that office; 
— an office cleaner; 
— aminister of religion; 
— an examiner, moderator or invigilator of an examining board; 
— a school teacher, lecturer or instructor; 
— an entertainer; 
— a deep sea diver; 


— you work for someone in your family. 
For more information about special rules go to www.hmre.gov. wioonplaymehistarall 
index.htm#3 or contact any HMRC office or Enquiry Centre. 


Special rules also apply if you are a non-permanent, casual or freelance worker, of a specified 
grade in the film or TV industry. 


For film industry enquiries phone 0191 461 6167, 8.30am to 5.00pm Monday to Friday. 


For TV industry and radio enquiries phone 0845 300 0627 for 2354), 8.30am to 2: 00pm 
Monday to Friday. ; 
' Pr) Soy rey WV) 

ct ' eital lets 
WORKING THROUGH A COMPANY OR PARTNERSHIP st anti tuts vy eb109097 
You may choose, or be advised, to provide your services through a company. or:partnership. If 
you provide your services in this way then you will need to, know, whether ‘the dnteamedianis 
legislation (also known as IR35) or Managed Service Company legislation applies. bid Bisd 
For information on Intermediaries legislation, go to www.hmre.gov.uk/ir35 or phone the 
Helpline on 0845 303 3535, 8.30am to 5.00pm Monday to Friday. For information on Managed 
Service Company legislation, go to www.hmrec.gov. beh heath contact 
any HMRC office or Enquiry Centre, 30991 Soul 


WUDOTG Tein i 4 
ow tl .co 99798 sw Jedi sosiq ayia 
CHECKING YOUR EMPLOYMENT STATUS. nobynka bound ont ab sone ie 
In most cases your employment status will be straightforward. In cena termnig ‘you are 
employed if you work for someone and don’t have the risks-of running the business.9 «)oy 
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You are self-employed if you are in business for yourself and are responsible for the success or 
failure of that business. 


To help you check your employment status, answer the following questions. These also apply if 
you are a casual or part-time worker. If you have more than one job the same questions apply for 
each job. 


Employed — if you answer yes to most of the questions you are likely to be employed: 


— Do you have to do the work yourself? 

— Can someone tell you where to work, when to work, how to work or what to do? 

— Can someone move you from task to task? 

— Do you have to work a set number of hours? 

— Are you paid a regular wage or salary? 

— Can you get overtime pay or bonus payments? 

J). Are you responsible for managing anyone else engaged by the person or company that you 
are working for? 

Self-employed — if you answer yes to one or more of the questions you are likely to be 

self-employed. 

— Can you hire someone to do the work, or take on helpers at your own expense? 

— Can you decide where to provide the services of the job, when to work, how to work and 
what to do? 

— Can you make a loss as well as a profit? 

— Do you agree to do a job for a fixed price regardless of how long the job may take? 

If you can’t answer yes to any of the above questions, you are still likely to be self-employed if 

you can answer yes to most of the following questions. 

— Do you risk your own money? 

+ Do you provide the main items of equipment (not the tools that many employees provide for 
themselves) needed to do the job? 

— Do you regularly work fora number of different people and require business set up in order 
to do so? 

— Do you have to correct unsatisfactory work in your own time and at your own expense? 


EMPLOYMENT STATUS INDICATOR (ESI) TOOL 
The questions [above] are general and may not cover your situation. If this is the case, then our 
online Employment Status Indicator (ESI) tool may help you. 


You can use this tool to get a view of your employment status for the purposes of tax and NICs. 
It is free, easy to use and will help you work out whether you are employed or self-employed in 
all but the most complex of cases. For more information go to www.hmrc.gov.uk/calcs/esi.htm. 


IF YOU HAVE MORE THAN ONE JOB 

It is possible that you could be employed and self-employed at the same time. 

For example, you could be employed as a part-time shop assistant and spend the rest of your 
time running your own business, or work full-time as an employee and run your own part-time 
business in the evenings and weekends. 


WHY EMPLOYMENT STATUS IS SO IMPORTANT 

Your employment status affects the type of tax and NICs you pay and how you pay it. 

If you are employed your employer will collect tax and NICs from your pay and pay it to us. 
If you are self-employed you must register as self-employed with us and pay tax and NICs to us. 


You may also need to register for VAT. For more information go to www.hmrc.gov.uk/vat/ 
index.htm or phone the VAT Helpline on 0845 010 9000, 8.30am to 5.00pm Monday to Friday. 


To register as self-employed go to www.hmrrc.gov.uk/selfemployed/index.shtml or phone the 
newly self-employed Helpline on 0845 915.4515, 8.30am to.5.00pm Monday to Friday. 


YOUR ENTITLEMENT TO BENEFITS AND EMPLOYMENT RIGHTS 

Your employment status affects your entitlement to benefits and may affect your employment 

rights. Although the case law tests for employment status apply equally to employment law, the 

fact that you are regarded as employed or self-employed for tax, NICs and VAT purposes does 

not necessarily mean your employment status is automatically the same for other purposes. 

— For information on benefits go to www.dwp.gov.uk. 

— For information on employment rights go to www.direct.gov.uk/en/Employment/Employees/ 
- index.htm : 

These notes are for guidance only and reflect the position at the time of writing. They do not 

affect any right of appeal. 

Issued by: HM Revenue & Customs, Customer Information Team June 2008 


© Crown copyright 2008 
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ES/FS2 Are your workers employed or self-employed for tax and 
National Insurance contributions 


This factsheet is about your workers’ employment status for tax and National Insurance 
contributions (NICs). For a definitive HMRC view please use our Employment Status Indicator 
(ESI). 


EMPLOYMENT STATUS INDICATOR (ESI) 


The ESI is an online tool which we use to determine a worker’s employment status. We 
recommend that you use it whenever you need to check your workers’ employment status. 


It is free and easy to use and can help you work out whether your workers are employed or 
self-employed in all but the most complex of cases. 

Provided that the information you input into the ESI is an accurate account of the work carried 
out for a particular engagement, you can rely on the ESI outcome as HMRC'’s view of the status 
for that particular engagement. 


Where you have obtained an ESI outcome to determine a worker’s status you should retain: 

~ the printer version of the EST result 

— the printout of the Enquiry Details Screen showing the engagement details and the replies to 
the questions asked 

— the engagement contract where applicable , 

— any other documentation or information you relied upon when completing the ESI. 

Go online at www.hmrc.gov.uk/calcs/esi.htm 

The ESI tool should not be used for determining the status of: 


— office holders (such as company directors and other certain individuals who are appointed to 
a post) 

— individuals who provide their services through a limited company (known as IR35) 

— contracts with agencies to provide services to another person (client). 


EMPLOYMENT STATUS AND THE LAW 


For tax and NICs you are responsible for correctly determining whether your workers are 
employed or self-employed. 


The employment status of your workers is not a matter of choice. It is an established fact based 
on the terms and conditions of the agreement you have with them. The contract with each 
worker should accurately reflect the actual terms and conditions agreed, including the genuine 
rights and obligations you and your worker have to each other. 


The law for Income Tax, NICs and VAT does not define employment or self-employment. When 
we look at employment status, we apply the principles established by the courts. There principles 
are generally referred to as case law. 


EXCEPTIONS 


The tax and National Insurance law does contain some special rules that do not follow the 
normal principles of case law and apply to certain categories of worker in certain circumstances. 
These affect: 
agency workers 
— divers and diving supervisors 
— office and other cleaners 
— employment of person by spouse 
— employment of person by relative in private dwelling house 
— lecturers, teachers, instructors 
— entertainers 
— examiners, moderators, invigilators 
— returning officers, counting officers and their staff 
~— workers who supply their services through intermediaries — IR35 
— managed service companies. 


Eps iormation about these, please visit our website at. www. .hmre, gov. uklemployment-status 
index.htm ln chan 


DETERMINING YOUR WORKERS’ EMPLOYMENT STATUS y(t vans : 
In many situations, it will be straight forward to know your workers’ employment status. 


— In general terms they are employed if they work for you and do not have the risks of running 
a business, or 

~ self-employed if they are in business on their own account and are responsible for the success 
or failure of that business. rigst ys Jools 

Listed below are a series of questions that will help determine your workers’ didi hb Magik status. 

The same questions also apply for a casual or part-time worker. erergos nwo) @ 
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An individual worker is likely to be employed if the answer is ’yes’ to most of the following 

questions. 

— Does the worker have to do the work themselves? 

— Can you tell the worker where to work, when to work, how to work or what to do? 

— Can you move the worker from task to task? 

— Does the worker have to work a set number of hours? 

— Is the worker paid a regular wage or salary? 

— Can the worker get overtime pay or bonus payments? 

— Is the worker responsible for managing anyone else engaged by you? 

Your worker is likely to be self-employed if the answer is ’yes’ to one or more of these questions. 

— Can the worker hire someone to do the work, or take on helpers at their own expense? 

— Can the worker decide where to provide the services of the job, when to work, how to work 
and what to do? 

= Can the worker make a loss as well as a profit? 

— Does the worker agree to do a job for a fixed price regardless of how long the job may take? 

If you can’t answer ‘yes’ to any of the above questions, your worker is still likely to be 

self-employed if you can answer ’yes’ to most of the following questions. 

— Does the worker risk his own money? 

— Does the worker provide the main items of equipment (not the tools that many employees 
provide for themselves) needed to do the job? 

— Does the worker have to correct unsatisfactory work in their own time and at their own 
expense? 


WHAT DOES YOUR WORKERS’ EMPLOYMENT STATUS MEAN FOR YOU? 
For each worker who is your employee, as their employer you are required by law to account for 
Income Tax and NICs via the PAYE system. 


There will also be other implications for you as an employer. For information about these, please 
visit our employers’ home page at www.hmrc.gov.uk/employers/index.shtm] 


Workers who are self-employed are responsible for looking after their own tax, NICs and any 
VAT affairs. 


As well as tax and National Insurance, you have certain other responsibilities and obligations as 
someone who engages workers. You might find these links helpful: 


— Business Link website www.businesslink.gov.uk which provides practical advice for employ- 
ers and information on the eligibility of migrant workers 
— Department for Work and Pensions employers’ home page www.dwp.goy.uk/employers 


© Crown copyright 2008 


CC/FS1 Compliance checks—General information 


This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 

Every year we carry out checks to make sure that our customers are paying the right amount of 
tax and receiving the right allowances and tax reliefs. These are called compliance checks. This 
factsheet has some general information about them. 


WHAT HAPPENS DURING A CHECK 

We will tell you when we start a check. If you have an adviser, you can ask us to deal directly 
with them during the check. 

During the check we will ask you to give us information or documents. We may ask whether we 
can visit your business premises, if you have any. We only ever ask to visit you at home if you run 
your business from there. 

Some of our checks may be carried out over the phone. If we phone you, you can ask us to write 
to you instead. 

If you have any questions at any stage of the check, please contact the officer dealing with your 
case. 


WHAT YOU NEED TO DO 


If we ask you to do something such as give us information or documents or agree to a visit, and 
you choose not to do it, we will tell you what your rights are and what will happen next. 

It will help the check to end sooner, and take up less of your time, if you give us what we ask for. 
If you cannot do this, please tell the officer dealing with the check as soon as possible. 
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If you think that something we have asked for is unreasonable or not relevant 'to the check, 
please tell the officer dealing with the check. They will consider your reasons carefully and if 
they still think they need it, they will tell you why. 


WHAT IF YOU THINK WE SHOULD POSTPONE OR STOP THE CHECK 


You may ask us to postpone the check if you have a good reason, for example, if you are 
seriously ill or someone close to you has died. 

If you think we should stop the check, please tell us why and we may agree to, stop. If we do not 
agree, you may in some cases be able to apply to the independent tribunal that deals with tax 
matters. It can decide whether the check should stop. 


WHAT HAPPENS AT THE END OF THE CHECK 


We will let you know when the check has finished. We will do this by phone, by letter, or in 
person. 


WHAT HAPPENS IF WE FIND SOMETHING WRONG 


If we think something is wrong, we will tell you what it is, and work with you to put it right. 
If there is an error that means that we are due to pay you some money, we. will repay, you or 
credit your account. In some cases we will also pay you interest. 

If there is an error that means that you are due to pay us some money, we will tell you how much 
this is, and explain how we worked it out and how to pay. You may have to pay interest, and in 
some cases you may have to pay a penalty. If we charge you a penalty, we will tell you why. You 
can find more information about penalties in factsheet CC/FS6 What happens when we find 
something wrong. 


WHAT TO DO IF YOU DISAGREE 


When we make a decision that you can appeal against, we will write to you to explain the 
decision and tell you what you need to do if you disagree. You will usually have three options. 
Within 30 days you can: 

— send new information or arguments to the officer you have been dealing with 

— have your case reviewed by a different officer 

— arrange for your case to be heard by an independent tribunal. 

You can find more about this in factsheet HMRCI “HM Revenue & Customs decisions—what 
to do if you disagree”. You can get this factsheet by: 

— downloading it from our website at www.hmrc.gov.uk/factsheets/hmrel.pdf or 

— phoning the Revenue and Customs orderline on 0845 900 0404. 


IF YOU NEEDIREEP 


If you have any questions, please contact the office that wrote to you. You can find a list-of our 
helplines on the HMRC website and click on “Contact us” or use the numbers mated in hi 
local telephone directory under HM Revenue & Customs. 


tl SroOws 
uh a3 


DON’T STOP MAKING RETURNS AND PAYMENTS sara heahadiis nig os Diab 


During the compliance check, please carry on making returns and payments when they 2 are due, 


BENEFITS AND CREDITS ver 


If you are receiving any benefits, fees or grants that are based on your income: you ‘fay heed to 
let the organisation that is paying you know if your income changes’ as a 4 result ey ae Sean Ss 


Sit Gir 
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ACCESS FOR EVERYBODY 


Please let us know if you might need extra help to deal with this check, ‘for. examples: ifs... 
~ English is not your first language rey 644 = ) ‘oom {6 ra 
— you would like us to use a certain format to communicate with you 


~ you youd like us to visit you at home because it is dieu for you | to Fhe to an tire 
entre 


For details, please visit www.hmre.gov.uk/eng or contact the: officer dealing with your check to 


get further help. 
od OPS VOY TAAW 
WHAT IF YOU ARE UNHAPPY WITH:OUR SERVICE: ©) 6 se ob eh uoy bee ow 


If you are unhappy with our service, please contact the person or office you have been dealing 
with. They will try to put things right. If ee are > still pete pecan ov 
about how to make a complaint. » q ait ob jonnsowoy I 
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THIS FACTSHEET COVERS: 


— Capital Gains Tax 

— Construction Industry Scheme 

— Corporation Tax 

— Income Tax 

— National Insurance contributions 
— National Minimum Wage 

— PAYE 

— Statutory Adoption Pay 

— Statutory Maternity and Paternity Pay 
— Statutory Sick Pay 

— Student Loans 

Titan 


THIS FACTSHEET IS ONE OF A SERIES— 


— CC/FS1 General information 

— CC/FS2 Requests for information and documents 

— CC/FS3 Visits—Pre-arranged 

— CC/FS4 Visits—Unannounced 

— CC/FSS Visits—Unannounced — Tribunal approved 

— CC/FS6 What happens when we find something wrong 

— CC/FS8(T) Help and advice 

These can be found at www.hmre.gov.uk/about/new-compliance-checks.htm. 

HMRCI “HM Revenue & Customs decisions—what to do if you disagree”. You can get this 
factsheet at www.hmrc.gov.uk/factsheets/hmrel.pdf or by phoning the Revenue and Customs 
orderline on 0845 900 0404. 

These notes are for guidance only and reflect the position at the time of writing. They do not 
affect any right of appeal. 

Commentary—Simon's Taxes A6.301A, D1.1305. 


CC/FS2 Compliance checks—Requests for information and docu- 
ments 


This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 


Every year we carry out checks to make sure that our customers are paying the right amount of 


tax and receiving the right allowances and tax reliefs. These are called compliance checks. This 
factsheet is about what happens when we ask you for information or documents during a check. 


WHICH INFORMATION AND DOCUMENTS WE CAN ASK FOR 


We will start our check by asking you for certain information and documents that relate to the 
area we are checking. We will also contact your adviser, if you have one. We may need to ask for 
more information and documents as the check continues. Please see www.hmre.gov.uk/about/ 
new-standard-systems.htm for further information on recordkeeping. 

If we ask you to give us information or documents, and you choose not to, we will tell you what 
your rights are and what will happen next. It will help the check to end sooner, and take up less 
of your time, if you give us what we ask for. If you cannot do this, please tell the officer dealing 
with the check as soon as possible. 

If you think that something we have asked for is unreasonable or not relevant to the check, 


please tell the officer dealing with the check. They will consider your reasons carefully and if 


they still think they need it, they will tell you why. 

Any information you give us must be correct as far as you know. If you alter documents or give 
us information that you know is wrong, you may have to pay a penalty or you may be 
prosecuted. 


WHAT HAPPENS IF WE SEND YOU AN INFORMATION NOTICE 

Sometimes we may ask you for information or documents by sending you an “information 

notice”. This legally requires you to give us what we've asked for. 

If you do not give us everything that the pacing’ notice asks for, you may have to pay one or 

more of these penalties: 

— a £300 standard penalty for not giving us wveryening we have asked for 

— up to £60 a day for every day that we do not receive everything we have asked for - 

— a penalty based on the amount of tax we think is due to us. This kind of penalty must be 
authorised by the independent tribunal that deals with tax. 
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Please tell us if you have a reasonable excuse for not giving us information or documents, for 
example: 

— you have been seriously ill 

— someone close to you has died 

— you have lost the documents in a fire or flood. 

If we agree that your excuse is reasonable, we will not charge you a penalty but we will still ask 
you for the information, documents (or replacement documents) to be provided as soon as 
possible. 

If we send you an information notice but you think that the request is unreasonable or not 
relevant to the check, you can appeal to the independent tribunal that deals with tax appeals. We 
will tell you how to do this. 


WHAT TO DO IF YOU DISAGREE 


When we make a decision that you can appeal against, we will write to you, explain the decision 
and tell you what you need to do if you disagree. You will usually have three options. Within 30 
days you can— j 

— send new information or arguments to the officer you have been dealing with 

— have your case reviewed by a different officer or 

— arrange to have your case heard by an independent tribunal. 

You cannot appeal against an information notice that asks for information or documents that 
are part of the statutory tax, National Insurance or VAT records that you legally have to keep. 
We may ask the independent tribunal in advance for authority to send you an information 
notice. If we do this, you will have the opportunity to let us know your concerns before we 
approach the tribunal. If the tribunal grants us the authority, you cannot appeal against the 
information notice. 

You can find more about this in factsheet HMRC1 “HM Revenue & Customs decisions—what 
to do if you disagree”. You can get this factsheet by: 

— downloading it from our website at www.hmrc.gov.uk/factsheets/hmrel.pdf or 

— phoning the Revenue and Customs orderline on 0845 900 0404. 


ASKING OTHER PEOPLE FOR INFORMATION ABOUT YOU 


Sometimes we may need to get information from other people to help with the check. In most 
cases, we will ask for your permission before we do this. If you do not want to give us 
permission, please tell us why. 

If we still need to contact someone else, we will ask for approval from the independent tribunal 
that deals with tax. If this happens, you can ask the tribunal not to give approval. 

In exceptional circumstances, we may need to contact someone else without telling you. To do 
this, we have to get approval from the independent tribunal. 


If we ask other people for information, we will not reveal any more about you than is necessary 
to get the information we need. 


Commentary—Simon’s Taxes A5.135. 


CC/FS3 Compliance checks—Visits—Pre-arranged 


This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 

Every year we carry out checks to make sure that our customers are paying the right amount of 
tax and receiving the right allowances and tax reliefs. These are called compliance checks. 

As part of a check, we may visit your business premises. This is so that we can look at your 
records or business assets and find out more about how your business operates. We will only visit 
if we think it is necessary. A visit can help us complete the check more quickly and effectively. 
This factsheet is about pre-arranged visits. 


ARRANGING A VISIT CASSSA 


We will contact you by phone or letter to arrange a time for the visit. We will usually give you at 
least B ASta days notice. If you need to change the appointment, please let us know as soon as 
possible. seu svie Jono! 
You do not have to be present at the visit, although it is helpful if you are available, particularly 
at the beginning and at the end. We will also contact your adviser, if you have one, and you can 
ask them to be at the visit. If you prefer, we may be able to look at your records in your adviser’s 
office or in our office. . sof ry nhseronp as 


We will try to let you know in advance what records or assets we need to see. 
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You do not have to let us visit. If you do not want us to, please tell us why. There may be other 
options to get the information we need. 

Sometimes we make visits without telling you in advance. This might be because of the nature of 
your business, or because we have not been able to contact you. 

For information about this, please read factsheets CC/FS4 “Visits—Unannounced” and CC/FS5 
“Visits—Unannounced—Tribunal approved”. These can be found at www.hmre.gov.uk/about/ 
new-compliance-checks.htm [and see below]. 


Visits approved by the independent tribunal 

If we think a visit is necessary and you do not agree, we can ask the independent tribunal that 
deals with tax matters to approve it. If the tribunal approves the visit, but you still refuse, you 
may have to pay a penalty. 

Please tell us if you have a reason to postpone the visit. If we agree that it is reasonable, we will 
not charge you a penalty. However, we will still want to make arrangements to carry out a visit. 
During a visit that has been approved by the tribunal, you do not have to answer our questions, 
apart from telling us where your business records and assets are. 


What happens at the visit 

We will tell you the names of the officers who will visit. When they arrive they will show you 
their identification and give you a “notice of inspection”. A visit to a small business may only 
take a few hours, but if your business is large or complex, it may take several days. We will try to 
look at everything we need to see in one visit, but this may not be possible. 

If you have employees, we do not usually talk to them about the check during our visit: 
However, we may ask to speak to the people who keep your records up to date, such as. your 
payroll and finance staff. If you do not want your employees to know about our visit, please tell 
us who we are allowed to speak to. 

We may ask to take some records away to check in our own office. We will explain why we want 
to do this. If we do take any records, we will give you a receipt, keep the records securely and 
return them to you by the end of the check. If you need them back quickly, we will make copies 
in our office and return the originals to you. 

If you have business assets that are not on the premises we are visiting, we may need to arrange 
further visits if we need to see them. 


WHAT IF YOU RUN YOUR BUSINESS FROM HOME 


Please tell us in advance if your business premises are also your home, or if you keep any stock 
or other assets at home. If we know that we are visiting your home, the visit must be agreed by a 
senior HMRC officer. They will also tell the visiting officer which parts of your home they are 
allowed to go into. 


If we come to visit your business premises without knowing it is your home, we will only come in 
if you give your permission. If you do, we will ask for your signature to confirm this. 


If you do not use your home at all for your business, we will only come to your home if you tell 
us you want us to. This might be because you want to talk to us in person and it is difficult for 
you to come to our office. 


Commentary—Simon's Taxes A6.301A. 


CC/FS4 Compliance checks—Visits—Unannounced 


This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 


Every year we carry out checks to make sure that our customers are paying the right amount of 
tax and receiving the right allowances and tax reliefs. These are called compliance checks. 


As part of a check, we may wish to visit you at your business premises. This is so that we can 
look at your records or business assets and find out more about how your business operates. 


This factsheet is about unannounced visits. 


YOUR RIGHTS 


— You do not have to agree to this visit. _ 
— You have the right to contact your adviser. 
— You have the right to confidentiality in all our dealings with you and anyone else involved in 


the check. 


WHY WE MAKE UNANNOUNCED VISITS | 


We sometimes make visits without telling you in advance because— 
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— we have made previous appointments to visit but you have not’ been at your business 
premises as arranged 

— we have not been able to contact you to arrange an appointment 

— we have identified concerns that can only be dealt with by an unannounced. visit. 

We can only make an unannounced visit if a senior HMRC officer agrees. The senior officer will 

consider whether we can avoid an unannounced visit by getting the information, we need in 

another way. If they decide that the visit is necessary, they will decide: 


— how many officers should attend 

— when the visit will take place : 

— whether officers are allowed to visit business premises that are in a private home 
— what the officers will do during the visit. 


All the officers at the visit will have had the relevant training. 


WHAT HAPPENS IF YOU REFUSE THE VISIT 


If you refuse the visit, we will ask you to tell us why. If the day, time or place is inconvenient we 
will try to arrange another visit. Alternatively, we may— 

— try to get the information we need by contacting someone else 

— estimate the figures we need and make an assessment of what you should pay 

— decide to make another unannounced visit, or 

— ask the independent tribunal that deals with tax to approve a visit. 


WHAT HAPPENS AT THE VISIT 


Our officers will show you their identification when they arrive and they will explain why they 

are visiting. They will give you a “Notice of Inspection” that sets out: 

— the names of the officers taking part in the visit and a contact number for you to check their 
identities 

— what the officers can do during the visit 

— our legal rights to carry out the visit 


We may ask to take some records away to check in our own office. We will explain why we want 
to do this at the visit. If we do take any records, we will give you a receipt, keep the records 
securely and return them to you by the end of the check. If you need them back “Ecos we will 
make copies in our office and return the originals to you. 


Commentary—Simon’s Taxes A6.301A. 


CC/FS5 Compliance = checks—Visits: Unannounced: — Tribu- 
nal approved 


This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 


This factsheet is about unannounced visits that are approved by the independent tribunal that 
deals with tax matters. 


YOUR RIGHTS 


If our officers want to carry out a tribunal—-approved unannounced visit at your business 
premises, you do not have to let them. If you do not, you may have to pay a penalty. 

— You have the right to contact your adviser but we will not delay a visit unreasonably for this 
purpose. 

~ ea Uae the right to confidentiality in all our dealings with you and aByaRS slée involved i in 
the chec 


WHAT HAPPENS AT THE VISIT 


Our officers will show you their identification when they arrive and they will explain why they 
are visiting. They will give you a “Notice of Inspection” which you should read? It sets out that 
the visit to the premises has been authorised by an independent tribunal for tax matters and that 
the tribunal has approved the reason for the visit. The Notice says: 


— what information, documents or assets HMRC officers can inspect 


- fe names of the officers taking part in the visit and a contact number fr you 10 6 elk iheit 
identities lacs ante 
— what the officers can do during the visit idan i . fie a 


— our legal rights to carry out the visit Ha fee 

We may ask to take some records away to check in our own office. We will ee ‘iy we want 
to do this. If we do take any records, we will give you a receipt, keep the record iake c yi Re 
return them to you by the end of the check. If you need them Sain serie we ‘il oe 

in our office and return the originals to you.) 4 2onatienioe SW 
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If the owner of the business is not present but there is someone else in charge of the premises, we 
will give the Notice of Inspection to them. If no suitable person is available, the notice will be 
left in a prominent position so it can be easily found, though not where it is obvious to the 
public. 


WHAT HAPPENS IF YOU REFUSE THE VISIT? 
You will be liable to a standard penalty of £300 if you— 


—, refuse our officers entry without reasonable excuse to your business premises when the visit 
has been approved by the independent tribunal 

— Once the visit has commenced you can withdraw your permission to the visit and HMRC 
officers must leave immediately. However if you do not have a reasonable excuse for 
withdrawing permission, you may be liable to a penalty 

— in any way deliberately obstruct the officers from carrying out the visit. 


If you continue to deliberately obstruct the visit, you may have to pay further penalties of up to 
£60 a day. 


HOW UNANNOUNCED VISITS ARE APPROVED 


The tribunal will only approve the visit if: 


— itis satisfied that the visit is necessary 
— asenior HMRC officer has already agreed that it is necessary. 


The senior officer will consider whether we can avoid an unannounced visit by getting the 
information we need another way. If they decide thatthe visit is necessary, they will decide: 


— how many officers should attend 

+ when the visit will take place 

— whether officers are allowed to visit business premises that are in a private home 
— what the officers will do during the visit. 


All the officers at the visit will have had the relevant training. 


WHY WE MAKE UNANNOUNCED VISITS 


We might make an unannounced visit because: 


— we have made previous appointments to visit but you have not been at your business 
premises as arranged 

— we have not been able to contact you to arrange an appointment 

— we have identified concerns that can only be dealt with by an unannounced visit. 


Commentary—Simon's Taxes A6.301A. 


CC/FS6 Compliance checks—What happens when we find some- 
thing wrong 

This is one of a series of fact sheets that HMRC has published to help customers understand the 
new framework for compliance checks brought in by Finance Act 2008. 


Every year we carry out checks to make sure that our customers are paying the right amount of 
tax and receiving the right allowances and tax reliefs. These are called compliance checks. 


This factsheet explains what happens if we find something wrong during a check. It applies to 
returns or documents for tax periods starting on or atter 1 April 2008 with a filing date on or 
after 1 April 2009. 


WHEN SOMETHING IS WRONG 
If we find something wrong, we will let you know about it by letter or phone call, or during a 
visit or meeting. We will work with you to try to put things right. 


If there is an error that means that we are due to pay you.some money, we will. repay you or 
credit your account. In some cases we will also pay you interest. 


If there is an error that means that you are due to pay us some money, we will tell you ‘how much 
this is, and explain how we worked it out and how to pay. You may have to pay interest and in 
some cases you may have to pay a penalty. 


HOW WE MAKE DECISIONS TO CHARGE A PENALTY 


Our decision to charge a penalty and the amount of the penalty depends on the kind of error, 
how we found out about it, and what you do to help us put things right. 


e will normally only charge you a penalty if: 


— the error was careless 
— the error was deliberate 
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— the error was deliberate and concealed 
— you find an error that was not careless or deliberate but do not tell us about it 
— you do not tell us when you know that a tax assessment we have sent you is too low. 


HOW TO AVOID A PENALTY 


We will not charge a penalty if you took reasonable care to get things right but still made ar 
error. Some of the ways you can show you took reasonable care include: 


— keeping accurate records so that you can complete your tax records correctly. Please se 
www.hmire.gov.uk/about/new-standard-systems.htm for further information on recordkeep 


ing. 
— checking with an adviser or with us if you are not sure about anything. 


HOW TO REDUCE A PENALTY 


Even if you have made a careless or deliberate error there are still things you can do to reduc 

the size of the penalty. You can: 

— tell us about the error before you think that we are about to find it 

— tell us as much as you can about the error and how it happened, including Svifee it has lec 
to an under declaration of the amount of tax you need to pay 

— help us to correct the error, answering our questions and giving us all the information 
documents and records we need to calculate the correct figures. 


HOW WE CALCULATE PENALTIES 


The penalty is a percentage of the extra tax that you are due to pay. This percentage depends o1 
the kind of error and how much help you gave us to put it right. 


This table shows the range of percentages: 


Kind of error Penalty range 
Careless (including where you realise you have 0%-30% 
made a mistake but you do not tell us 

Deliberate but not concealed 20%-70% 
Deliberate and concealed 30%—-100% 
You did not tell us that we have underassessed 0%-30% 

the amount of tax you should pay 


CHARGING A PENALTY 


We will discuss your tax with you to work out the correct amount you need to pay, including an 
interest. We will also talk to you about whether any penalty may be due and the amount. We wil 
then either— 


— send you a penalty notice so that you can understand what has happened and how we hav: 
worked out the amount 

— tell you what has happened and how we have worked out the amount. We will then invite you 
to enter a contract with us to pay the tax, interest and penalty. 


WHAT TO DO IF YOU DISAGREE 


When we make a decision you can appeal against, we will write to you to explain the decisio: 

and tell you what you need to do if you disagree. You will usually have three SRE OBS, Within 31 

days you can— 

- ah new information and the reasons why you disagree to the officer you have been dealin 
wit 

— have your case reviewed by a different officer 

~— have your case heard by an independent tribunal. 


You can find further information about this in factsheet HMRC1 “HM Reyenue & Custom 
decisions—what to do if you disagree”. You can get this factsheet by— 


~ downloading it from our website at www.hmre.gov. uk/factsheets/hmrel. pdf or 
— phoning the HMRC orderline on 0845 900 0404. 


SUSPENDING A PENALTY 


If the penalty is for a careless error we may agree to suspend it for up to two years. We will se 
conditions to help you stop making similar errors again. If you meet the conditions, and you d 
not make any other careless or deliberate errors during this time, we will cancel the a at th 
end of the suspension period. 


If the penalty is for a deliberate error or failure to tell us about an underassessment, we canno 
suspend it. 
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Misc |. Certificates of Tax Deposit Prospectus (Series 7) 


INTRODUCTION 

Under the Certificate of Tax Deposits scheme HMRC will accept Deposits from people liable to 
United Kingdom taxes and other liabilities that are listed in the Schedule. The Treasury issues 
receipts for these Deposits under Section 12, National Loans Act 1968. These are called 
Certificates of Tax Deposit. 

HMRC pay these Deposits into the National Loans Fund. Both— 

— the Deposit; and 

— its interest 

will be held as a charge on the National Loans Fund, supported by the Consolidated Fund of 
the United Kingdom. 

You can use your Certificate of Tax Deposit to pay any tax liability you may have, provided it is 
listed in the Schedule that is current on the day you purchase the Certificate. 

We will accept these Deposits until the Treasury gives notice that they have terminated or 
temporarily suspended the scheme. The Treasury may also add taxes or other liabilities to the 
Schedule, and will give notice that they have done so. 

The Treasury may also delete taxes or other liabilities from the Schedule (see termination of the 
scheme). However, we will accept Certificates showing a Deposit date before the deletion, as 
payment of the deleted liabilities. 


UPDATE: CHANGES TO HMRC BANK ACCOUNTS FROM 6 APRIL 2009 


HMRC bank account details changed from 6 April 2009. If you make payments by CHAPS the 
new account details are included below. Please note these for future reference, There are 
arrangements in place to continue to receive payments made using the old HMRC bank account 
details for the time being. 


MAKING DEPOSITS 


You can make Deposits to pay your own assessed taxes or liabilities listed . Also— 
— partnerships may make Deposits to pay assessed partnership liabilities; 

— individual partners may make deposits in their own name to pay liabilities due solely by 
them. Deposits made from 06/04/2003 in a partnership name will no longer be accepted 
against an individual partner’s sole lability. 

— personal representatives may make Deposits for payment of Scheduled liabilities due on, or 
from, a deceased person’s estate; and 
— trustees may make Deposits to pay trust liabilities. 


Deposits of £100,000 or more 


You can make Deposits of £100,000 or more by using the Clearing House Automated Payment 
System (CHAPS). 


Deposits by CHAPS 

CHAPS allows you to make a sameday payment, as long as you initiate payment within the time 
specified by your bank or building society (usually between 9.00am and 3.00pm). 

If you are paying by CHAPS you'll need to provide your bank or building society with our bank 
account details. 


Bank account changes from 6 April 2009 

The account details below were updated on 6 April 2009. Please note these for future reference. 
You should also arrange to update any templates or transactions that you have stored for online 
banking purposes. HMRC has arrangements in place to continue to receive any payments using 
the old bank account details for the time being. 


Sort code Account number Account Name 
08-32-10 12001039 HMRC Cumbernauld 


Please ensure that you quote the following reference number: 

- 258/CTD Purchase/Depositer’s Name. 

If you do not provide us with the reference number then it will delay us in issuing your 
certificate. 

Once you have made payment you need to ores send a confirmatory letter to: » 

HMRC DMB Banking Cumbernauld 

CTD Team Room B1.26 

St Mungo’s Road 

Cumbernauld. 

G67 1YZ 
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stating: 

the name and address of the Depositor 

the date and amount of the payment 

— the full names of all Executors or Trustees, if the CTD has been purchased in the name of 
an Estate or a Trust 

For a CHAPS payment made directly to our bank account the Certificate date will be the date 

on which the funds are credited to our account. 


Deposits under £100,000 

The first Deposit you make must be for a minimum sum of £500. Any further Deposit must be 

either: 

— for at least £250 

— enough to bring the amount you hold on Deposit up to at least the £500 minimum, if the 
amount you hold has dropped below that sum 

Deposits of less than £100,000 may be made by cheque. 

Please make your cheque payable to ‘HM Revenue and Customs only’ and send it to: 

HMRC DMB Banking Shipley 

Victoria Street 

Shipley 

BD98 8AA 

Please send a covering letter with your cheque, giving the following information: 

— the name and address of the Depositor 

the date and amount of the payment 

— the full names of all Executors or Trustees, if the CTD has been purchased in the name of 
an Estate or a Trust 

The Certificate date will be the date of receipt of the cheque by HMRC. 

For all Deposits the HMRC CTD Team will send you a Certificate of Tax Deposit. It will 

specify: 

— the amount; and 

— the Certificate date (as detailed above). 


USING DEPOSITS TO PAY TAX 


The Depositor (which can include a personal representative) may use a Certificate of Tax 
Deposit as payment towards any liability listed in the Schedule. You can get updated copies of 
the Schedule from— 

HMRC DMB Banking Cumbernauld 

CTD Team Room B1.26 

St Mungo’s Road 

Cumbernauld 

G67 1YZ 


If you want to use a Certificate of Tax Deposit to pay a Scheduled liability you must present it to 

the HMRC Banking Cumbernauld. You should also attach any instructions about how you 

want to use the Certificate, for example— 

— if the whole amount is to be used to pay a specific tax liability (or liabilities); 

— if part of the amount is to be used against a tax liability with the remainder oo converted 

into a Balance Certificate, or repaid as cash. 

If your liability is less than the value of your Certificate, then you can par it in ull using— 

a part of your Certificate’s value 

— any interest which that part of the Certificate has earned. 

The remaining balance can be— 

— withdrawn for cash (see withdrawals for cash); or oq! 

saved towards payment of a future liability. b Itiyoo08 As ; 

In all of these circumstances HMRC CTD Team will issue a Balance Certificate to you for the 

remaining amount of your Deposit. These Balance Certificates will show the same date as the 

original Certificate. 

For Certificates of Tax Deposit, the date on which your payment is due for a eee: liability 

is the date shown in the Schedule. This date does not cee if 

~ for any reason HMRC makes a late assessment; or uf org tom ob 

— if your liability is not payable until later (for example, after a tax appeal is settled). 

Using a Certificate of Tax Deposit to pay a tax liability will stop interest for late oe cate at er 

Certificate date. It will not stop the charge to interest on any part of yout liability not covered by 

the Deposit. i mooA mss? GT) 

You can ask us to use a Certificate of Tax Deposit to pay your Hiabilitieet in any order that you 
order. in 


request. Neither HMRC nor any other Government Department can advise you the 
which you should apply these Deposits. SY1 Teo 
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If you do not provide instructions for the order in which you want the liabilities to be paid, we 
will allocate the Certificate(s) to pay your oldest liabilities first. 


INTEREST ON DEPOSITS 

You will get interest on your Deposits on a daily basis. However, this period of interest must 

never exceed six years. It will run from the Certificate date until the earlier of — 

— the due date of the liability it is being paid against; 

— the date on which the Deposit is withdrawn for cash; 

— the sixth anniversary of the date you the purchased the Certificate. 

The rate of interest paid on a Deposit during each year will be either— 

— the rate in force on the date shown on the Certificate; 

1. for Certificates that are more than a year old, each year’s interest will be at the rate in force 
on the first day of the Certificate’s anniversary. 

On the day you purchase your Certificate we will send you the Certificate together with form 811 

CTD, which gives details of the current interest rates and how they are applied. 

The Treasury will announce the rate or rates of interest in force including any changes. 

Any interest that you receive will be paid without deduction of tax. However, we will always 

treat this interest as part of your income for tax purposes. 

You can leave your Deposit for more than six years (subject to “How the Treasury gives Notice 

of changes to the scheme”), even though it will attract no further interest or other increment. 


WITHDRAWALS FOR CASH 

You can withdraw a Deposit (or part of it), together with accrued interest for cash— 

— at any time; and 

— in any order that you like. 

The original relevant Certificate of Tax Deposit must accompany your request for withdrawal. 
You should make your request to withdraw your Deposit for cash to— 

HMRC DMB Banking Cumbernauld 

CTD Team 

Room B1.26 

St Mungo’s Road 

Cumbernauld 

G67 1YZ 

They will normally make a repayment within 12 working days after receiving your request. 
You must make a request if you want to use your Certificate to— 

— partly pay a Scheduled liability; and 

— withdraw the balance immediately for cash. 

You should send both the original Certificate and your application to HMRC Banking 
Cumbernauld 

We will make repayments by sending a payable order, made out to the Depositor, to the address 
shown on the correspondence requesting withdrawal unless you or your personal representatives 
instruct otherwise. However, for withdrawals of £100,000 or more, we will make repayments by 
CHAPS electronic transfer when we receive your bank details. 

For interest purposes, the date on which you withdraw the Deposit (or part of it) for cash, is 
calculated as either— 


— the day that we issue a payable order for repayment; or 
— the day that we give instruction to our bank to directly credit your bank account. 


HOW THE TREASURY GIVES NOTICE OF CHANGES TO THE SCHEME 

The Treasury will notify Depositors of changes to the terms of this prospectus by issuing a 
Treasury Press Notice to Reuters. 

If circumstances prevent a Press Notice going out, or the Treasury considers that a Press Notice 
would not provide adequate publicity, the Treasury can make a notification in any other manner 
that they think is necessary. 


The Edinburgh and London Gazettes will then publish a notification of these changes as soon 
as possible. The Treasury may also vary or add to any of these methods of giving notice in the 
same way. 


TERMINATION OF THE SCHEME 
If the Treasury gives notice that they will no longer accept Deposits under the terms of this 
prospectus, you must either— 


— use your Deposit to pay a Scheduled liability; or _ 1 
— withdraw it for cash within the period (if any) specified in the notice. 


This specified period will not be less than six years. 
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If there is a temporary suspension of Deposit-taking your existing we a 0 be sear not be affected 
in any way. 


OTHER TERMS 


Certificates of Tax Deposit are not transferable and can only be used aera the abilities of the 
bearer of the Certificate. However, a company may use its Deposits to ue a mpi of either— 


— one of its holding companies; or 
— a subsidiary or another subsidiary of its holding company. 


(These terms have the meanings given to them in Section 736 Companies Act '1985) 


HMRC (and any other Government Department) will not recognise any transfer charge, trust or 
equity affecting the ownership of either a monetary Deposit ora Certificate of Tax Deposit, 
except when ordered by a court of competent jurisdiction. Except whereotherwise stated, 
HMRC or any other Government Department will regard Depositors as exclusively entitled to 
the benefit of Deposits and the obligations created by them. 


FURTHER INFORMATION 


You can get details of current interest rates on our website [http://www. huge. gov.uk/howtopay/ 
ctd-interest-rates.pdf] or by telephoning the CTD Team on 01236 785202. 


SCHEDULE 
Listed below are— 


the taxes and other liabilities that you can pay using a Certificate of Tax Deposit; and 
the dates each year that you have to pay these. 


INCOME TAX AND CAPITAL GAINS TAX BEFORE SELF ASSESSMENT (FOR YEARS. BEFORE 
1996/97, OR, IN THE CASE OF CERTAIN PARTNERSHIPS, BEFORE 1997/98) 


Tax Due dates 


Income tax/NIC Class 4 
(except Pay As You Earn/ 
NIC Class | deductions 
and amounts deducted 
from payments to sub 
contractors) 


If payable in one sum 1 January in the year of the assessment Fi 

If payable in two First Instalment — 1 January in the year of assessment for 

instalments (Cases I and II which tax is payable. 

Schedule D) Second instalment — Ist July next following the end “a shea 
of assessment for which the tax is payable 

Capital Gains Tax 1 December next following the end of the year of assessment 
for which the tax is payable. goods 

Income tax charged at a | December next following the end of the year of assessment . 

rate on income: for which the tax is payable 

—from which income tax 3ifLOTI 39 


has been deducted; 

from, or on which, income 
tax is treated as having 
been deducted or paid; 
—income chargeable under 
Schedule F. (Other than 1 sadhdale Sat oe 

under Section 203 Income I (AUCASHT ART VM 

and Corporation Taxes Giijon Uiwe yauesor] [- 
Act 1988). Jie of sotolA 20019 renatl 
INCOME TAX AND CAPITAL GAINS TAX. UNDER SELF ASSESSMENT nok PRO ai LO Honk 


Wo: pas 1996/97 AND LATER, OR, IN THE CASE OF CERTAIN > 788 AND 
LATER 


$s) $| 19 bret 5 § 2s isch ft bh: Sit 
Tax Due dates tb 8 u& VBI VivesbsS tf Mae ald i220 Yi 
Income tax/NIC Class 4 First payment on papas tis 31 Samuary in the tax year | no which 
(except Pay As You the tax is payable. iO} NV Ast 
Earn/NIC Class 1 Second payment on lineata 31 hye next: xt followit the end of 
deductions and amounts the year of assessment for which ‘the tax is 
deducted from payments to _ Balancing payment 31 January next following the cue 
sub contractors) tax year for which the tax is payables | UOC 
Capital Gains Tax 31 January next aetna the pp ses the tax year for 


tax is payable. ot fiw bormeq beitizege ealt 
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OTHER TAXES 
Tax Due Dates 


Petroleum revenue + Tax 
Assessed taxes (Schedule 2 Two months after the end of the chargeable period to which the 


paragraph 10(1) Oil tax relates. 

Taxation Act 1975) 

Payments on account Two months after the end of the chargeable period to which the 
(Section 1(1)(a) Petroleum tax relates. 

Revenue Tax Act 1980) 

{nstalment payments The last day of the month in which the payment is due. 


Waragraph 2 Schedule 19 

of the Finance Act 1982) 

Petroleum royalty Two months after the end of the chargeable period to which the 
royalty relates. 

In relation to the 

chargeable period ending 

30 June 1983 only the due 


dates are: 

Assessed tax 31 October 1983 

Payments on account Two months after the end of the chargeable period, or the end 
payable by instalments of the month in which the payment is due, if later. 


(Paragraph 2(1) 
Schedule 19 Finance 


Act 1982). 

Inheritance tax Six months after the end of the month in which the death 
—on death occurs or, as regards tax paid by personal representatives on 
-—on lifetime gifts not delivery of their account, on the date of delivery of that 
chargeable when made. account, if earlier 

—-+on lifetime gifts Six months after the end of the month in which the chargeable 
chargeable when made. transfer is made or if the transfer is made after 5 April and 
—on occasions of charge before 1 October in any year, at the end of April in the next 


under Chapter III Part LI year 

Inheritance Act 1984 

income tax on payments by _14 days after the end of the return period. 
companies which are 

relevant payments 

(Section 350(4) ICTA 


1988). 

In relation to the Assessed tax: 31 October 1983. 

chargeable period ending Payments on account payable by instalments (Paragraph 2(1) 
30 June 1983 only: Schedule 19 Finance Act 1982): 


Two months after the end of the chargeable period, or the = 
of the month in which the payment is due, if later. 


Please note— 

The deemed due date does not pnanee if for any reason— 

—~ HMRC makes a late assessment; or 

— you do not need to pay your Scheduled liability until later (for example on the settlement of 
a tax appeal). 

HM Treasury, London, SWIP 3AG 1 October 1993. (revised. 24th January, 2003). Crown 

Copyright. 


Notes—Rates of interest on certificates of tax deposit can be found in Simon's Taxes, Binder 1, Tax Tables and Simon's 
_ Weekly Tax Intelligence. Rates of interest can also be obtained from Inland Revenue Financial Accounting Office at 
_ Worthing, telephone 01903 700222 ext 2064/2065. This document is published on the HMRC website at: http:// 
www.hmre.goy.uk/howtopay/cert_tax_deposit.htm, along with a selection of FAQs about the scheme, and is up to date as 
at 25 June 2008. 


Misc Il. HMRC6: Residence, Domicile and the Remittance Basis 


Note—This version of HMRC6 was published on the HMRC’ begat in April 2009 and is Pils) to be amended and 
» re-issued anes in the ies following a consultation period. , 


7 INTRODUCTION AND GLOSSARY 

This guidance outlines our (the HMRC) view and interpretation of legislation and case law. The 
material is guidance only. It has no legal force, nor does it seek to set out regulation or practice. 
When it seeks to give practical examples of what the relevant law means, it contains the HMRC 
interpretation of that law. 


8] 
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The guidance replaces the IR20 (Residents and non-residents: liability to tax in the United 

Kingdom). Any practices associated with the IR20—whether overtly expressed or not—will not 

apply from 6 April 2009, unless provided for outside the IR20 (in statute law, in case law, in 

published extra-statutory concession, or in a guidance note). 

You do not need to read this guidance if you live in the UK and pay UK tax on your UK income 

and chargeable gains and: 

you are remaining in the UK; 

— you have never received foreign income or foreign chargeable gains; or 

— you have had foreign income or chargeable gains in the past and you paid UK tax on the 
foreign income or gains in the years when these arose/accrued 


The booklet “Customer Guide to Inheritance Tax” is available to assist you on Inheritance Tax 
matters and you can find these on our website at www.hmrce.gov.uk. 


The Purpose of this guidance 


This guidance is designed to help you as an individual. It explains how — when you have 
connections outside the UK — your individual circumstances will affect what UK tax you need tc 
pay. It applies only to individuals so it does not cover trustees (except in their individua: 
capacity), companies, clubs, societies or other types of legal person. Nor does it covel 
Inheritance Tax. : 


However, this document only offers general guidance on HMRC’s view of how the rules apply 
and does not have legal effect. Whether this guidance is appropriate in a particular case wil 
depend on all of the facts of that case. 


You are responsible for your own tax affairs in the UK but we might ask you about your ta? 
affairs at some time. This guidance will tell you the main factors that we at HMRC take intc 
account when deciding your residence, ordinary residence and domicile status for UK ta) 
purposes. It is general guidance which is designed to help you reach a decision yourself. We 
accept that these are not straightforward subjects and our guidance might not cover all of the 
issues which affect you. You might find that your personal circumstances are more complex that 
the simple guidance we provide here and that you need to contact us to obtain furthe: 
information or seek the services of a professional tax adviser. 


Other guidance is available to help you decide if you need to complete a Self Assessment tax return 
There is also guidance to help you work out your tax liability. We ask you to give us enough detai 
of your income and circumstances to allow us to check your return. 


ed guidance on domicile and UK ordinary residence can be found at 1.5.5 and 1.5.15 of thi. 
chapter. 


Self Assessment in the UK and how to appeal 


1.1 Depending on your circumstances, you may have to complete a Self Assessment tax return 
This means that you work out for yourself what tax you owe, although calculating your own ta? 
is optional if you are submitting a paper tax return by a certain date—normally 31 Octobe: 
following the tax year. If you file your tax return on-line, the deadline for filing is normallh 
31 January following the tax year and the filing process assists you with the tax calculatiot 
process. When you have foreign income and gains or issues of residence and domicile which have 
a bearing on your tax affairs, the additional pages you will need to complete to tell us abou 
these matters are not available on-line so, unless you use externally supplied software, you wil 
have to submit a paper tax return. Remember, the deadline for filing a paper tax return 1: 
normally 31 October following the tax year. 


Every return is checked and we will correct any obvious mistakes on your return. Afte 
processing, we will select some completed returns for further examination. 


The Self Assessment system also means that it is up to you to make a decision on whether or no 
you are resident in the UK for tax purposes. If you are resident you will also have to decid 
whether you are not domiciled or not ordinarily resident in the UK as this may affect how an: 
foreign income and/or gains that you have are taxed in the UK. If you decide that you are no 
resident, or not ordinarily resident, or not domiciled in the UK we would expect you to be abl 
to support your conclusions with details on how you have reached them. For example, we ma‘ 
ask you to provide the information if we select your Self Assessment return for further checking 


If you are in the UK, your residence position here will be one of the factors which-determin 
what UK tax you need to pay and what types of income and gains we will tax you on. If you a 

resident in the UK you will always pay UK tax on your UK-source income. This includes earne 

income from employment and self-employment, as well as on your UK investment incomes come such a 
interest from a bank or building society savings account. You will also pay UK Capital Gains Ta: 
on any gains you have from the sale of certain assets which belong to you. It is important tha 
you understand how to work out if you are resident in thé UK by following this guidance an 


that you are able to explain how you have arrived at yotr decision if we were to ask you. 


' 
Earned: income would include income you receive as a salary or from a business while investmen 
income would include interest received from a bank. Details of these are found at Chapter 10 of thi 
guidance. ‘sl tod? to motisieiqislt 
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if you disagree with any decision that HMRC makes which affects what UK tax you have to pay, 
you may appeal. This is not limited to tax assessments, tax charges or penalties—you can also 
ippeal against what we say about: 


- your residence in the UK 

your ordinary residence in the UK 
- your domicile 
- any claim to relief from UK tax 


f you wish to appeal, you should write to the person who made the decision within 30 days of 
he assessment or the decision you disagree with, saying why you think it is wrong. 


From | April 2009 the way HMRC deal with appeals changed. If you cannot resolve matters 
vith the person who made the decision you are also entitled to an internal review. Internal 
eviews are completed by someone previously uninvolved in the decision. If you do not want or 
ire not able to resolve your dispute with HMRC in these ways you can ask for the independent 
ribunal to consider your case. The independent tribunal is administered by the Tribunals 
yervice—part of the UK Ministry of Justice. 


You can find out how this system works, how to request for a review or appeal to the tribunal by 
onsulting leaflet HMRC 1. 


You can obtain leaflet HMRC I by downloading it from our website at www.hmre.gov.uk. You can 
ilso obtain the leaflet by visiting your nearest HMRC Tax Office Enquiry Centre or by telephoning 
sour local Tax Office. 


You can find more information about. the appeals process on-line at www.hmrc.goy.uk. 


An introduction to Residency 


|.2 The terms “residence” and “ordinary residence”, are not defined in the Taxes Acts. The 
ruidance we give on these terms throughout this guidance is largely based on rulings of the 
Sourts and how we interpret them and put them into practice on a day to day basis. This 
suidance tells you the main factors we take into account when deciding your residence and 
yrdinary residence status. Your status is determined by the facts of your particular case. It is not 
imply a question of the number of days you spend in the country. 


.3 If you are resident in the UK you are normally treated as being on the “arising basis of 
axation” (see 1.5.3). This means that you will pay UK tax on all of your income as it arises and 
mn your gains as they accrue, wherever that income and those gains are in the world. There are 
ome exceptions to this and these are also outlined in the guidance. 


4 It is possible to be resident in the UK, but not ordinarily resident here (see 1.5.15) or to be 
esident but not domiciled here (see 1.5.5). If either of these circumstances applies to you, you 
1ave a choice of whether to use the arising basis of taxation to account for your worldwide 
ucome and gains as they arise/accrue or to use the remittance basis of taxation. Full details of 
lie remittance basis can be found later in this guidance. But, broadly, it involves paying tax on 
ncome arising and gains accruing in the UK (as with the arising basis), but paying tax on 
Oreign income and gains only as these are brought (“remitted”) to the UK. Access to the 
emittance basis of taxation is not automatic and depending on how much foreign income and 
rains you have, you might have to make a claim if you want to use it by completing the relevant 
yoxes of a Self Assessment return. 

‘ull details on being not ordinarily resident in the UK, being not domiciled in the UK and on how to 
laim the Remittance Basis and the affects of doing so can be found at Chapters 3, 4 and 5 of this 
ruidance. 


1.5 Glossary of some of the terms we use 


The following are simple explanations of some of the terms used in this guidance. These will 
1elp you understand some basic concepts. In many cases they are supported with more detailed 
nformation later in the guidance. They are set out alphabetically. 


|.5.1 Abroad/Foreign 


n this guidance “abroad” and “foreign” refer to any country outside the UK (see 1.5.23). The 
Thannel Islands and the Isle of Man are abroad (except in the limited context of certain bilateral 
social Security Agreements). If you have bank accounts or investments in the Channel Islands 
wr Isle of Man they are “foreign” or “abroad” from the UK (often referred to as “offshore”). If 
‘ou are resident, domiciled and ordinary resident in the UK, you will still be liable to UK tax on 
ny interest you receive from such accounts and investments. 


Yetails on bilateral Social Security Agreements can be found at Chapter 11 of this guidance. 


|.5.2 Accrue 


Accrue” is a term used when talking about capital gains (see 1.5.4). A gain “accrues” on an 
isset when its increase in value during the period you have owned it is realised for capital gains 
ax purposes. You can realise the value of an asset in a number of ways for capital gains tax 
yurposes. For example, by selling, exchanging or giving an asset away. 
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1.5.3 Arising Basis 


A person who is resident in the UK is normally taxed on the “arising basis”. This means that 
they will pay UK tax on all of their income as it arises and on their ES as they accrue, 
wherever that income and those gains are in the world. 

When you are taxed on foreign income and/or gains on the arising basis you snsbty find that your 
foreign income/gains have already been taxed in the country in which they are located. That does 
not mean that they are not taxable in the UK. You must still declare all of your foreign income 
and gains. In many cases, relief is given in the UK for foreign tax paid on foreign income and 
gains under the provisions of the relevant Double Taxation Agreements (see 1.5.6). Even if no 
UK tax is payable because it is covered completely by the foreign tax. you. have paid you must 
claim relief under a Double Taxation Agreement by completing a Self. Assessment tax return. 


An alternative basis of taxation for some people with foreign income andlor. gains is called “the 
remittance basis” and you can find details of this at 1.5.19. 


1.5.4 Capital Gains and Capital Gains Tax 


Capital Gains Tax is a tax on the profit—“gain”—you make when you dispose of assets. In the 
context of capital gains, “dispose of” means sell, exchange or give away, and it’also includes 
part-disposals and some other events involving assets which the law says shall be treated as 
disposals. You don’t pay Capital Gains Tax on some assets, for example personal possessions 
worth £6,000 or less, or in most cases, your main home. 


You usually have to work out if there is any Capital Gains Tax to. payif you: 


— sell, give away, exchange, or cease to own—“dispose of ”’—all or part of an asset; 

— receive a capital sum, such as an insurance payout for a damaged, lost.or destroyed asset. . 
Common items that attract Capital Gains Tax when they are disposed of include: 

—. land; 

— buildings, for example a second home; 

~ personal possessions such as a painting or jewellery worth more than £6,000; 

— shares or securities; 

— business assets, for example business premises or goodwill; 

— foreign currency which you bring to the UK to spend; 

— foreign currency when you dispose of it to acquire other assets. 


You don’t have to pay Capital Gains Tax when you sell personal belongings worth £6,000 or less 

your car—and in most cases—your main home. Other things that you don’t have to pay Capita 

Gains Tax on include: 

— _ISAs'or PEPs; 

— UK government gilts; 

— betting, lottery or pools winnings; 

— money which forms part of your income for Income Tax purposes, for example from 
property trading; 

— gifts to charities; 

— foreign currency for personal use outside the UK. 


There is a tax free allowance called the “Annual Exempt Amount” (the tax free allowance) fo: 
Capital Gains Tax. For the Tax Year 2008-09 this was £9,600 for every individual. Some people 
using the Remittance Basis might not be able to claim this “Annual Exempt Amount” (se¢ 
Chapter 5 of this guidance). 


You can find more information about capital gains and Capital Gains Tax by visiting 0 our website a 
www.hmre. goy.uk. 


1.5.5 Domicile 


Your domicile status matters for income tax and capital gains tax purposes cif you have i incom 
and/or capital gains outside the UK. If you do not have such foreign income and/or gains ther 
your domicile status does not matter and you do not have to consider your domicile position. 


Domicile is a general law concept. It is not defined in tax law for Income Tax or Capital Gain: 
Tax purposes. Your domicile is distinct from your nationality and from your Place ef pesidence 
You might be resident in the UK but have a domicile somewhere else, 


Your domicile status may also be relevant for Inheritance Tax and: you. should eo th 
booklet “Customer Guide to Inheritance Tax” for more details. =o) 


Your domicile might affect how you are taxed in the UK on income andlor capital gains fon 
outside the UK. If you do have foreign income andlor gains, more Felsen about gaaltote eat 
be found at Chapter 4 of this guidance. od. \wrasiielit 


1.5.6 Double Taxation Agreements (DTAs) . aurosA.S.¢ 


The UK has Double Taxation Agreements (DTAs) witha large number of countries sivaand: oe 
world. One of the purposes of a DTA is to prevent you having to pay tax twice, in two differen’ 
countries, on the same source of income. When you are resident both in the UK-and in anothe: 
country and the UK has a DTA with the other country it will provide: 90:5 00) 000s 
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- special rules for determining which of the countries is regarded as your country of residence 
for the purposes of the agreement; and 

- details of any exemptions and reliefs from UK tax and tax in the other country granted 
under the agreement to residents of that other country. 

The content of each DTA is different as they have been agreed between the UK and the 

dividual country in question. You should always ensure that the DTA you look at is the one 

Jealing with the correct country. 


Where a DTA exists between the UK and another country, it will usually have the effect of 
reducing the amount of foreign tax you have to pay. To benefit from the terms of a DTA you 
nust make an application under the terms of the agreement. 


More information on dual residence and on double taxation agreements can be found in Chapter 9 
af this guidance. 


1.5.7 Dual Resident 


ther countries have their own rules on residence for tax purposes. It is possible that you are 
resident (or ordinarily resident) in the UK while also resident in another country under that 
sountry’s rules. This means that you are “dual resident” 


in many cases when you are “dual resident” there will be a Double Taxation Agreement (see 
1.5.6) between the UK and the other country in which you are resident which will say what tax 
you have to pay in which country. It does this by determining in which country you are resident 
or the purposes of the treaty. The Double Taxation Agreement will also provide other 
nformation which might affect you—for example, what UK Tax Allowances you can receive. 


More information on dual residence and on double taxation agreements can be found in Chapter 9 
If this guidance. 


1.5.8 Earned Income 


Sarmed income is any income which is paid to you for something you have done—work you have 
sarried out. It also includes pensions from funds to which you contributed when you were in 
smployment. 

Although this list is not exhaustive, earned income includes: 


- a salary, wage and any bonuses from an employment—for example, your daily, weekly or 
monthly payment from an employer or from employers if you have more than one 
employment 

- any payments you receive as a director or office holder 

-) any pensions including state pensions 

- income from any trade, profession or vocation—for example your earnings from a business 
or payments you receive for something you have produced such as a piece of writing or a 
painting 

“or information about investment income—see 1.5.11. 


More information on earned income and how it is taxed in the UK can be found in Chapter 10 of 


his guidance. 
1.5.9 Foreign 
‘Foreign’ means something from outside the UK—see “Abroad” (1.5.1) 


1.5.10 Income Tax 


JK Income Tax is a tax on your income. Not all income is taxable and you are taxed only on 
jour “taxable income” above a certain level. There are other reliefs and allowances that can 
educe your Income Tax bill—and in some cases mean that you have no tax to pay (see 1.5.16) 
We collect Income Tax in different ways depending on the type of income you have and whether 
jou are employed, self-employed or not working. These include: 

- PAYE (Pay As You Earn); 

- Self Assessment; 

- tax deducted “at source” where tax is deducted from some bank/building SOF'Bty interest 
~~ before the interest is paid to you; 

- in some cases, one-off payments 

f you are an employee, your employer will deduct tax from your earnings through PAYE. If you 
ire self-employed, you will be responsible for filling in a Self Assessment tax return and paying 
/our own tax. 

[he rates of Income Tax often change from one tax year to another. For more information on 
he current and previous years” rates of income tax and more information about taxable on 
10n-taxable UK benefits, visit our website at www.hmre.gov.uk. 

‘Taxable Income” includes: 

earnings from employment; 

- earnings from self-employment 

- most pensions income (state, company and personal pensions) 

- rental income; 


SSIIN 
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— income paid to you from a trust 
“Non-taxable” income includes: 

— certain benefits; 

— income from tax exempt accounts, e.g. ISAs 
— Working Tax Credit (WTC); 

— Premium bond wins 


1.5.11 Investment Income 


Investment income is any income that is not a pension and has not been earned by you as at 
employee, by carrying out your profession or from running your own business. In most case: 
investment income arises from investments you have made. , 


Although this list is not exhaustive, unearned income includes: 


— interest from bank and building society accounts 

— dividends on shares 

— interest on stocks 

— rental income which is received by you and is not part of the profits of a business which yot 
run 


For information about earned income—see 1.5.8. 


More information on investment income and how it is taxed in the UK can be found in Chapter I! 
of this guidance. 


1.5.12 National Insurance Contributions (NICs) 


Most people who work in the UK pay National Insurance Contributions. There are six classes 0 
contributions, some of which count towards certain social security benefits. You may be exemp 
from NICs if you continue paying social security in your home country and are covered by : 
Certificate of Coverage from that country. 

All people who work in the UK and pay NICs need to have a National Insurance Numbe 
(NINO) which is a unique number allocated to you so that records of your National Insurance 
contributions can be kept up to date and any benefits you are entitled to can be calculated 
NINOs are also used to uniquely identify you in the tax system. 

The terms “resident” and “ordinarily resident” do not mean the same when talking about NIC 
as they do for tax purposes. The leaflet NI38 “Social Security Abroad” gives guidance on th 
rules that apply for National Insurance Purposes. 

More information on National Insurance Contributions can be found in Chapter 11 of thi 
guidance. 


1.5.13 Non Resident 


If you do not meet the requirements to be resident in the UK for income and capital gains ta 
purposes, you will be “non-resident”. If you are not resident in the UK you might not have t 
pay UK tax on some of your income and gains. 


If your normal home is outside the UK and you are in the UK for fewer than 183 days inthe ta 
year you may be non resident. But you might still be resident even if you spend fewer than 18 
days in a tax year in the UK (see 1.5.23). Being resident in the UK is not simply a question 
the number of days you spend in the country. 


More information on being resident in the UK can be found in Chapter 2 of this guidance. 


1.5.14 Offshore/Overseas 


The terms “offshore” and “overseas” refer to anywhere outside the UK. UK is explained 2 
1.5.23. In this context “offshore” and “overseas” means the same as “abroad” (1.5.1) o 
“foreign” (1.5.9). You might see references to “offshore bank accounts” and “offshore income” 
Offshore is also used to describe some workers in the oil and gas exploration and exploitatio: 
industries. In this case it is possible to be working offshore from the UK but still be in the UK 


This would be the case when a person works in the oil or gas industry in any area of the Uk 
Continental Shelf (1.5.24). 


1.5.15 Ordinarily Resident/Ordinary Residence 


If you are resident here your ordinary residence position in the UK generally matters only if yo 
have income from outside the UK. evn atime a 

In exceptional circumstances you may be not resident but still ordinarily resident in the UK 
This is very rare but if it did apply to you, you would also pay UK tax on your capital gains. 
“Ordinary residence” is different from “residence”. It is not defined in tax law and our guidanc 
is based on cases heard by the Courts. For example, if you are resident in the UK year after yea: 
this would indicate that you “normally” live here and you are therefore wtuinra resident 
here. ni 2homnsqrtzora 
Resident but not Ordinarily Resident remount Lsine1 


se 
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‘ou can be resident in the UK but not ordinarily resident here. When we talk about someone 
eing “not ordinarily resident in the UK” we mean that although they are resident in the UK for 
| particular tax year, they normally live somewhere else. For example, if you are resident in a tax 
ear because you have been in the country for more than 183 days but you normally live outside 
he UK, it is likely that you are not ordinarily resident. 

Irdinarily Resident but Not Resident 

‘ou can be ordinarily resident in the UK but not resident. For example, if you normally live in 
he UK but, during a tax year, you have gone abroad for a long holiday and you do not set foot 
n the UK in the tax year. This is very rare. 

Ordinary Residence” has particular importance when people come to or leave the UK. Guidance 
n these matters is given in Chapters 6 and 7. 

rour “not ordinarily resident” status might affect how you are taxed in the UK on income from 
utside the UK. If you have foreign income, more information about ordinary residence can be 
ound at Chapter 3 of this guidance. 


15.16 Personal Tax Allowances 


n the UK, personal tax allowances are the amounts of income which you can earn during a tax 
ear before paying Income Tax (see 1.5.10). These include the basic personal allowance, age 
elated allowances, blind person’s allowance and tax relief for certain life assurance premiums. 
fou may also be entitled to claim married couple’s allowance if either you or your spouse or civil 
artner were born before 6 April 1935. Married couple’s allowance reduces the amount of 
acome tax you have to pay. 

‘here is also a tax free allowance for capital gains (see 1.5.4) which is called the Annual Exempt 
,\mount (ABA). 

f you are an employee, many of your personal tax allowances are given in the PAYE system 
hrough the tax code operated on your earnings by your employer. There are forms which your 
mployer should ask you to complete which help us provide you with the correct allowances in 
our code. If you think that you are not receiving the correct allowances in your tax code you 
an contact the office which deals with your PAYE. If you are self-employed you will claim your 
ersonal tax allowances by completing a Self Assessment tax return. 


fou might not be entitled to receive personal allowances during a tax year if you have foreign 
icome and gains and you are claiming the remittance basis of taxation (see 1.5.19). 


‘ou can find out more about the rates of UK personal tax allowances and tax rates by visiting our 
vebsite at www.hmre. gov.uk. 


fore detailed information on Personal Tax Allowances can be found at Chapter 6 of this guidance. 


.5.17 Relevant Foreign Income 


.elevant foreign income is income from a source outside the UK which is not income from your 
mployment. 


\lthough this list is not exhaustive, relevant foreign income will include: 


dividends from foreign companies 

the profits of a property business (rental income) 

the profits of a trade, profession or vocation which is carried out wholly outside the UK 

pensions and annuities 

interest 

royalties 
‘elevant foreign income has particular importance for people who use the remittance basis. 
Jore detailed information on types of income, including income from employment and relevant 
areign income can be found at Chapter 10 of this guidance. 
in explanation of the remittance basis is provided at 1.5.19 and more detailed information can be 
gund at Chapter 5 of this guidance. 


.5.18 Relevant Person 


. relevant person is someone who is connected to you in a specific way. It is important only for 
eople who use the remittance basis and when considering the remittance of foreign income 
nd/or gains to the UK. 


.elevant persons are: 


your spouse or civil partner 

a cohabitee, that is a person with whom you live as a spouse or civil partner 

your minor children or minor grandchildren who are under 18 years of age 

your spouse’s or civil partner’s or cohabitee’s minor children or minor grandchildren who 
under 18 years of age 

trustees when you or another relevant person is a beneficiary of the trust 

close companies when you or another relevant person are participators in the close 
company—for example as shareholders 
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An explanation of the remittance basis is provided at 1.5.19 and more detailed wo a pe can bi 
found at Chapter 5 of this guidance. 


1.5.19 Remittance Basis 


The remittance basis is an alternative to the “arising” basis of taxation which is explained a 
1.5.3. You can only use the remittance basis of taxation if you are resident in the UK during: 
tax year and: 

— not ordinarily resident in the UK; or 

— not domiciled in the UK. 

In addition, it applies only if you have foreign income and/or gains during a tax year in whicl 
you are resident in the UK. If you do not have either of these then the remittance basis will no 
apply to you for that year. 

When you use the remittance basis you will pay UK tax on your UK- source income and gain 
as they arise or accrue. But you may only have to account for UK tax on foreign income and/o 
gains when you bring them into the UK. 


If you are resident but not domiciled in the UK, you can use the remittance basis for both foreig! 
income and foreign capital gains. 


If you are resident and domiciled in the UK but are not ordinarily resident, you can only use th 
remittance basis for foreign income. The remittance basis does not apply to your foreign capita 
gains which will be taxed on the arising basis. 


Even if you are eligible to use the remittance basis, it does not mean that you have to use it. Yo 
might decide instead to pay UK tax on your worldwide income (and gains if you ‘are not domicile 
in the UK) on the arising basis and claim relief from UK tax for foreign tax that you have also ha 
to pay (see 1.5.3). You may choose to do this rather than lose your personal allowances (se 
1.5.16) as your tax bill could be higher on the remittance basis. 


If you decide to use the remittance basis, the impact of these special rules will depend on you 
personal circumstances—how much of your foreign income and/or gains that arise in a tax yea 
you decide to leave outside the UK, whether or not you are aged 18 or over and how long yo 
have been resident in the UK. These factors will determine whether you can use the remittanc 
basis without having to make a formal claim or if you need to make a claim to use it, They wi 
also determine whether you will need to pay the £30,000 Remittance Basis Charge (see 1.5.20) 


If you have less than £2,000. unremitted foreign income and/or gains which arise or accrue in th 
relevant tax year you can use the Remittance Basis without making a claim. 


If you have £2,000 or more unremitted foreign income and/or gains arising/accruing in th 
relevant tax year and you want to use the remittance basis you must make a claim for that yeai 
Your claim must be made by completing the relevant boxes of a Self Assessment Return. Whe: 
you make the claim you will lose your entitlement to UK personal tax allowances and th 
Annual Exempt Amount for Capital Gains Tax (see 1.5.16). Depending on how long you hav 
ries resident in the UK you might also be required to pay the Remittance Basis Charge (se 
5.20). 

If you have used the remittance basis in previous years and have remitted any income and gain 
in the current year and/or if you are planning to use the remittance basis this year, you ar 
strongly advised to look at the additional guidance provided in the “Residence, Domicile an 
Remittance Basis Manual” on our website which provides further details. 


More information on the remittance basis, how to claim it and what happens if you choose to clair 
it can be found at Chapter 5 of this guidance. 


1.5.20 Remittance Basis Charge (RBC) 


If you choose to claim the remittance basis and, at any time in the year of the claim, you ar 
aged 18 or over and have been resident in the UK for at least’7 of the ‘ previous 9 tax years, yo 
will have to pay the Remittance Basis Charge (RBC) when you have £2,000 or more GnrretttietG 
foreign income and/or gains arising/accruing in the tax year. Ay XG OM 


The RBC is an annual charge of £30,000 and is tax on your unwennnrdd! foreign income and/o 


gains. There are rules on how you pay the charge which is made throvgh! the oe Assessmen 
system. 


If you pay the RBC you will still have to pay UK. tax on: 
~ your UK income and gains (and foreign gains if you are domiciled in the UK. but are no 


ordinarily resident) id 08 BAIS 
— any foreign income and gains which you remit to the UK LP BNO RISY 5 6) 
You will also lose your entitlement to UK personal tax allowances and rchels rie income tax an 
the Annual Exempt Amount for Capital Gains Tax... Sad edad 5 
Further information about the Remittance Basis re can be found i in Chapter 5iof this ont 
1.5.21 Remitted Income and Gains . a ae vane s4bi 


This term is only relevant if you are a UK resident using the remittance basis (see 1. 5:19): Whe 
you have income and gains outside the UK we refer to them as foreign income and gains. If, yor 
are taxed on the arising basis (see 1.5.3) you will pay UK tax on all of your foreign income an 
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gains, wherever they are in the world. But, if you are using the remittance basis, you will pay UK 
tax only on your foreign income (and gains if you are not domiciled in the UK) when you or 
another relevant person bring them—”remit” them—to the UK. Generally, foreign income and 
gains are remitted if they are brought into, received or used in the UK in any way, including in 
the form of money or assets which you have purchased from your foreign income or gains. 
There are detailed rules which set out what income and gains are remitted, especially from funds 
containing a mixture of sources. You will need to study the guidance carefully to ensure that you 
have correctly identified what you have remitted to the UK. 

More information on remitted income and gains and on the remittance basis can be found in 
Chapter 5 of this-guidance. An explanation of a relevant person is also found at 1.5.18. 


1.5.22 Resident 


The number of days you are present in the country is only one of the factors to take into 
account when deciding your residence position. 

‘f you are in the UK for 183 days or more in the tax year, you will always be resident here. There 
are no exceptions to this. You count the total number of days you spend in the UK—it does not 
matter if you come and go several times during the year or if you are here for one stay of 183 
days or more. If you are here for less than 183 days, you might still be resident for the year. 


You should always look at the pattern of your lifestyle when deciding whether you are resident in 
the UK. Things you should consider would include what connections you have to the UK such 
as family, property, business and social connections. Just because you leave the UK to live or 
work abroad does not necessarily prove that you are no longer resident here if, for example, you 
keep connections in the UK such as property, economic interests, available accommodation, and 
social activities or if you have children in education here. 


For example, if you are someone who comes to the UK on a regular basis and have a settled 
lifestyle pattern connecting you to this country, you are likely to be resident here. 
More information about UK residence can be found in Chapter 2 of this guidance. 


If you need further advice to help you decide whether or not you are resident in the UK you can call 
our Helpline on 08450 700 040 (inside the UK) +44 151 210 2222 (outside the UK). 


1.5.23 UK (United Kingdom) 


The United Kingdom comprises England, Wales, Scotland and Northern Ireland, including the 
territorial sea (that is, waters within 12 nautical miles of the shore). It does not include the Isle of 
Man or the Channel Islands. 

The UK also includes the UK sector of the Continental Shelf (see 1.5.24), as designated under 
the Continental Shelf Act 1964 s 1(7). 


1.5.24 UK Continental Shelf 


The UK continental shelf-is made up of those areas of the sea bed and subsoil beyond the 
territorial sea over which the UK exercises sovereign rights of exploration and exploitation of 
natural resources. The exact limits of the UK continental shelf are set out in orders made under 
the Continental Shelf Act 1964 s 1(7). 

Earnings in respect of duties performed in the UK sector of the continental shelf are taxed in 
the same way as those for duties performed in the UK. 


1.5.25 UK Tax Year 


A UK tax year is not a calendar year running from | January to 31 December. It is the 12 
months starting with 6 April in one year and ending with 5 April the following year. 


Example 
The tax year 2009-10 runs from 6 April 2009 to 5 April 2010. 


1.5.26 Unremittable Income 


“Unremittable Income” should not be confused with “unremitted” foreign income and gains 
which is only relevant if you use the remittance basis. 

Having unremittable income is relevant to your tax affairs only if you use the arising basis. 
Unremittable Income is foreign income which you are not able to bring into the UK (“remit”) 
because of exchange controls or a shortage of foreign currency in the foreign country. If you 
have unremittable income in a tax year, you might be entitled to reliefs in your UK tax 
assessment as we would not tax you on income to which you cannot gain access. 


1.5.27 Unremitted Foreign Income and Gains 


This term is relevant only if you are a UK resident using the remittance basis of taxation (see 
1.5.19). It relates to any foreign income (and foreign gains if you are not domiciled in the UK) 
that arises (or accrues) during the tax year and which you do not bring—*remit” — to the UK 
but remains abroad. The amount of foreign income and gains that are unremitted at the end of 
a tax year is particularly important in determining how the special remittance basis rules apply 
to you. 
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For more information on the remittance basis of taxation, see Chapter 5 of this guidance. 


2 RESIDENCE IN THE UK 


It is important that you understand what we mean by “resident in the UK” for tax purposes 
because this will determine what UK tax you have to pay. 

It is possible to be resident in the UK for income tax and capital gains tax purposes under our tax 
rules and at the same time be considered resident in another country under that country’s rules. 
This is called “dual residence”. \‘ 

You will normally be resident in the UK for the whole of a tax year. If you are also resident ir 
another country, you will be resident for their tax year which might not be the same as a UK ta» 
year. UK and foreign tax years might not end on the same date. 


If you are resident in both the UK and another country, you will need to look at the guidance ir 
Chapter 9 which tells you about Double Taxation Agreements (DTA). If a DTA exists betweer 
the UK and the other country in which you are considered resident, there may be provisions ir 
the agreement which specify that you pay tax on your foreign income and gains in the UK, paj 
tax in your other country of residence or pay some tax in the UK and some in the other country 


For information about a UK tax year see—see 1.5.25 


Special treatment applies to people when the first arrive in the UK and when they leave th 
UK—see 2.4. é 


2.1 UK Residence—Tax Liability 


When you are resident in the UK you are normally taxed on the “Arising Basis of Taxation” anc 
you will pay UK tax on: 


— any of your income which arises in the UK; and 
— any of your income which arises outside the UK; and 
— any gains which accrue on the disposal of assets anywhere in the world. 


But, if you are resident in the UK and you are: 


— not domiciled in the UK and/or 
— not ordinarily resident in the UK 


there are special rules which might apply to your foreign income and gains which allow you t 
pay UK tax only on the amount of your foreign income and gains that you, or another relevan 
person, bring into (or “remit to”) the UK. Even if these special rules do apply to you, you wil 
still have to pay UK tax on any of your income and gains which arise/accrue in the UK. Thi 
method of dealing with your foreign income and/or gains is called “The Remittance Basis”. 


More information about the Remittance Basis can be found in Chapter 5 of this guidance. You cai 
also find information about what we mean by Domicile in Chapter 4 and what we mean by Ordinary 
Residence in Chapter 3 


2.2 UK Residence 


There are many different factors which will determine whether you are resident in the UK durin; 
a tax year. With one exception, it is not simply a question of the number of days you are physical 
present in the UK during a tax year although this is an important consideration. Differen 
considerations apply depending on whether you are arriving in the UK for the first time fron 
another country or whether you have been resident in the UK in earlier years. Further guidance 
specific to people when they arrive in or leave the UK, is available in Chapters 7 and 8. 


The only occasion when the number of days that you are physically present in the UK wil 
determine your residence status here is when you are physically present in the UK for 183 day. 
or more during a tax year. In all cases when you are physically present in the UK for 183 days o 
more, you will be resident here in that tax year. There are no exceptions to this. But, it is als 
possible to be present in the UK for less than 183 days in a tax year and still be resident here 
There are other factors which might also make you resident in the UK, such as the location o 
your family, your property and your business or social connections. 


When you are counting the number of days that you have been present in the UK during a ta: 
year you must include all of the days in which you have been in the UK at the end of the da’ 
(that is, midnight). It is the number of days counted in this way that is important, not thi 
number of visits you make to the UK. These rules apply from 6 April 2008. 


If you are looking at tax years before 6 April 2008, you would not normally include any days o1 
which you arrived in or departed from the UK. 


When considering days of presence in the UK under the rules from 6 April 2008, and under thi 
rules for previous years, days you have spent in the UK because of exceptional circumstance 
beyond your control may be disregarded. This will not apply if the days you have spent in th 
UK in a tax year, including those spent here because of exceptional circumstances, are equal te 
or exceed 183 days. More information on this can be found in Chapters 7 and 8 of this guidance 
eiyhen someone becomes resident in the UK” and “When someone stops being resident in th 
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2.3 Passengers travelling through the UK 


Under the rules which apply from 6 April 2008, if you are a passenger travelling between two 
foreign countries via the UK, and you arrive in the UK on one day and leave for your next 
foreign destination on the following day, you will not have to count the day you arrived in the 
UK, even though you were still in the UK at the end of that day. You will also not count the day 
you leave the UK. Foreign countries include the Channel Island and the Isle of Man. However, 
this exemption applies only if your activities while in the UK are substantially related to 
completing travel to a foreign destination. So, for example, if you attend a business meeting, visit 
a property you own, arrange to meet people socially or attend social activities, you must count 
that day as a day of presence if you are in the UK at the end of the day. 


Example 


A resident of the Isle of Man travels to the mainland UK as part of an onward journey to the 
USA. They have to stay overnight in the UK before catching a flight to the USA early the 
following day. Their presence in the UK for that one night would not count as a day of residence 
in the UK. But, if they were to carry out some activity such as attending a business meeting, 
visiting the theatre or visiting a property which they own before catching the flight to the USA, 
the exemption will not apply and the night spent in the UK will be counted as a day or presence. 


2.4 Residence—Tax treatment for years of arrival and departure from the UK 


Strictly, you are taxed as a UK resident for the whole of any tax year when you are resident here 
for any part of it. But, if you leave or come to the UK part way through a tax year, the year may, 
by concession (extra-statutory concession Al1) be split. This means that the UK tax you should 
pay because you are resident here is calculated on the basis of the period you are living here 
rather than for the whole of that tax year. This has the same effect as splitting the tax year into 
resident and not resident periods. 
This split year treatment will apply to individuals who: 
come to the UK to take up permanent residence or to stay for at least two years; or 
— leave the UK to become permanently resident abroad or, subject to certain conditions, leave 
the UK for full time service under a contract of employment. 
There is a further extra-statutory concession (A78) which also allows “split-year” treatment if 
you are accompanying your spouse or civil partner when they leave the UK to work full-time 
abroad, or in the year of return to the UK. 


Concession A78—Residence in the UK: accompanying spouse. 


The rules for Capital Gains are different from those for income but there is a similar concession 
relating to the treatment of chargeable gains for people who come to or leave the UK during a 
fax year (extra-statutory concession D2). 

Concession D2—Residence in the UK: year of commencement of residence. 

More information on what you must consider when you come to or leave the UK can be found in 
Chapters 7 and 8 of this guidance—‘“When someone becomes resident in the UK” and “When 
someone stops being resident in the UK. 


3 ORDINARY RESIDENCE IN THE UK 


3.1 How ordinary residence affects UK tax liability 

When you are resident in the UK, whether or not you are “ordinarily resident” in the UK is 
zenerally relevant only if you have foreign income during a tax year. If your tax affairs are not 
complex and you do not have foreign income then your ordinary residence has no bearing on 
your UK tax position and you do not need to consider it. 

But the main exceptions to the general position involve the application of the anti-avoidance 
egislation on transfers of assets abroad and the statutory provisions dealing with the attribution 
of income and gains to settlors or beneficiaries of trusts, These are complex matters which are 
10t dealt with in this guidance and if they apply to you, you may wish to obtain professional 
udvice. 

When you have foreign income your ordinary residence might have a bearing on what UK tax 
you pay on that income. If you are resident and domiciled but not ordinarily resident in the UK, 
you will still have to pay UK tax on any income and/or gains which arise or accrue here and on 
iny foreign capital gains, but you might wish to claim the remittance basis of taxation for your 
‘oreign income. 

However, even if you are not resident in the UK, you may be ordinarily resident and if so, you 
nay be liable to UK tax on the disposal of UK and/or foreign assets. 

When you are resident in the UK but not ordinarily resident you cannot use the remittance basis of 
taxation in respect of your foreign gains unless you are not domiciled here (See Chapter 5). 


3.2 What does Ordinary Residence mean? 


Ordinary residence is different from “residence”. The word “ordinary” indicates that your 
esidence in the UK is typical for you and not casual. It is important not to confuse ordinary 


oSIN 


Mise II. Miscellaneous Non-Statutory Material 12256 


residence with domicile (see Chapter 4). You do not have to intend to remain in the UK 

permanently or indefinitely in order to be ordinarily resident here. It is enough that your 

residence has all the following attributes: 

— You have come to the UK voluntarily. The fact that you chose to come to the UK. at the 
request of your employer rather than seek another job does not make your presence here 
involuntary. 

— Your presence here has a settled purpose. This might be for only a limited period, but has 
enough continuity to be properly described as settled. Business, employment and family all 
provide a settled purpose, but this list is not exhaustive. 

— Your presence in the UK forms part of the regular and habitual mode of your life for the 
time being. This pattern can include temporary absences from the UK. If you come to live 
and work in the UK for three years or more then you will have established a regular and 
habitual mode of life here. 

The pattern of your presence, both here in the UK and overseas, is an important factor when 

you are deciding if you are ordinarily resident in the UK. You will also need to take into account 

your reasons for being in the UK, your intentions when coming to or leaving the UK and your 
lifestyle and habits. 

If you have come to the UK voluntarily and for a settled purpose (for example to live and to 

work for three. years or more) you will be ordinarily resident from when you first arrive. If you 

own or acquire accommodation on a long-term lease in the year you arrive, this may be taken as 
evidence that you are remaining in the UK for several years and are ordinarily resident from 
when you arrive. 

If you did not think you were ordinarily resident when you first came to the UK but have been 

living here for a period covering an entire tax year or more, we expect you to be able to show that 

you are still not ordinarily resident here, if that is what you claim. 

But if, in fact, you actually leave the UK within a year or two of arrival, we will not usually say 

that you have become ordinarily resident for tax purposes. 

Although ordinary residence in the UK is not simply a question of the number of days you are 

physically present here over a period of time, you can look at the average number of days you are 

in the UK to get an idea of whether or not you are ordinarily resident here. If you come to the 

UK regularly and your presence here averages 91 days or more in a tax year over an appropriate 

period of time, you are likely to be ordinarily resident here. An exception would be if your visits 

lacked a settled purpose, although the more time you spend in the UK the more likely it is that 
any residence here has the elements necessary to make you ordinarily resident. 

You should calculate your average presence in the UK on the basis shown below..The facts of 

your particular case will determine the appropriate period over which the calculation should be 

made, but this should only be more than four full tax years in wholly exceptional circumstances. 

You should not rely on the calculation as a definitive basis for proving whether or not you are 

ordinarily resident in the UK. 


Total visits to the UK (in days) 


x 365 = annual average visits 
Relevant tax years (in days) e 


Example 


This example looks at a period of three tax years as the appropriate period. This in no way 

indicates that you can be in the UK for three. years before you have to consider whether you 

are ordinary resident. 7 FON Me ee HAE » 

If you were in the UK for 85 days in 2003-04 (this is a leap year) for 105 days in'2004-05 and 

for 90 days in 2005-06 then the annual average is: te ri 
85 + 105,+ 90 


366 + 365 + 365 ji2nonabixe i dita 
This example would indicate that you are ordinarily resident in the UK and you should 
carefully consider your position when Self Assessing your UK ordinary residence. 

You can be ordinarily resident in the UK and, at the same time, be ordinarily resident in another 


pate ie ordinary residence in another country does not prevent you being ordinarily resident 
in the UK. ' 1 invibeol avsd Vi 


x 365 = 93.2 days 


‘ 


For example: mp dat ted} 00 Yieg a 
— _ It is possible to be resident in the UK but to be not ordinarily resident here. This 1 means that 


although you are resident in the UK under UK rules during a tax year, your residence does 
not have one or more of the factors that would make you ordinarily resident. == 
~ It is also possible to be not resident in the UK but’ remain ordinarily resident here. If you 
normally live in the UK you might become not resident because you are not in the country 
at all during a tax year. As you would usually be resident in the UK and@ this is: where*y 
have your normal home, family ties and other social connections, you will still be ordinarily 
resident here. ~ Lo 
Ordinary residence will largely affect you if you are coming to or are leaving the UK. Practical 
guidance on what you need to do in these circumstances can be found in Chapters 7 and 8:of this 
guidance. eso 3 rE LC ! (sorqys et AU oct ai sonsbiest 
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3.3 Examples of ordinary residence by scenario 


Scenario 1—“Mrs B” 


Mrs Bis a British citizen who has lived in the UK most of her life. She has homes in London, 
California and France and has spent substantial amounts of time at her other homes or 
travelling on business. 


The opportunity arises for Mrs B to travel more on business, especially in North America and 
she therefore spends less time in the UK and more time in her California home. Mrs B’s 
partner and their children are based in the UK and the family spends the summer together in 
France. During the year ended 5 April 2010 Mrs B is present in the UK at the end of 43 days, 
although she typically arrives in the UK in the morning and leaves in the evening. 


Mrs B’s “end of day” counts for the years ended 5 April 2011, 5 April 2012 and 5 April 2013 
= 85, 110 and 90 respectively. The average for the four years to 5 April 2013 is just under 82 
ays. 

Although Mrs B has been present in the UK at the end of the day for an average of less than 
91 days during the four years under review, she has not become not resident and not ordinarily 
resident here. This is because her presence in the UK in all years shows a pattern indicating 
residence here. There is nothing casual about that residence—Mrs B has a home and family in 
the UK to which she returns whenever she wishes and her business allows. Mrs B’s residence in 
the UK is not a break in the regular pattern of her life; it is an integral part of it. The precise 
amount of time that Mrs B spends in the UK does not affect this fundamental point. 


It is possible that Mrs B is resident in France or the USA for the purposes of French or US 
federal and state incorhe taxes. This does not affect her residence in the UK. If she is dual 
resident for any period it might be necessary to decide where Mrs B is resident for the 
purposes of the relevant Double Taxation Agreement. 


Scenario 2—“Mr X” 


Mr X is Spanish and is seconded by his Spanish employer to work on a project in the UK for 

approximately nine months from early June 2009. Mr X’s wife and family remain in Spain and 

he returns there to visit them every two weeks. He takes two weeks holiday in August 2009 

which he spends outside the UK and another two weeks at Christmas which he spends in 
, Spain with his family. 

When he first arrives in the UK, Mr X stays in hotels but he then takes a six-month lease on 

a flat here and he extends the lease for two months in early 2010. The project is completed and 

Mr X returns to Spain in mid-March 2010. 

Mr X is resident in the UK for the year ended 5 April 2010, as he spends 183 days or more in 
* the UK but he is not ordinarily resident here. 

Mr X takes up a new employment in Spain in July 2010. His new employer seconds him to 

their UK business to resolve a crisis in the business. His wife and family again remain in 

Spain, but he is not able to visit them very often and they visit him in the UK once a month. 

Between early September 2010 and 5 April 2011 Mr X spends over 183 nights in the UK, 

either in a company flat or in various hotels. His secondment ends and he returns to Spain at 

the end of May 2011. 

Mr X is resident in the UK for the year ended 5 April 2011 but he is not ordinarily resident 

here. 


+ DOMICILE 


1.1 How does domicile affect your UK tax? 


for income tax and capital gains tax purposes, whether or not you are domiciled in the UK is 
elevant only if you have foreign income and/or gains during a tax year. If you do not have 
oreign income and/or gains then your domicile status has no bearing on your UK income tax or 
‘apital gains tax position and you do not need to consider it. 

[he guidance we provide here will help you, when your affairs are straightforward, reach a 
lecision on your domicile status. If your affairs are more complex we direct you to where you 
an obtain further guidance and we also recommend that you speak to us or seek advice from a 
professional tax adviser. 

The fact that you were born in the UK, have lived for most of your life or are now living 
yermanently here is a good indication that you might be domiciled in the UK but it is a 
omplicated, legal issue and you might want to seek professional advice if you are unsure about 
our domicile status. 

f you do have foreign income and/or gains then your domicile might have a bearing on what 
JK tax you pay on those foreign income and/or gains. If you are resident but are not domiciled 
n the UK, although you will still have to pay UK tax on any income and/or gains which arise or 
iccrue here, you might wish to claim the remittance basis of taxation for your foreign income 
ind/or gains (see Chapter 5). . 
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We are unlikely to challenge any person who says they have a UK domicile. But if you say that 
you have a non-UK domicile, then especially if you were born in the UK, we might want tc 
enquire whether or not that is correct. By its very nature, this sort of enquiry aimed ai 
establishing your domicile, will be an in- depth examination of your background, lifestyle anc 
intentions over the course of your lifetime. Any enquiry of this sort will extend to areas of your 
life, and that of your family, that you might not normally think are relevant to your UK ta» 
affairs. We will need to ask these questions and sometimes ask you to provide us with 
information as part of an enquiry into your domicile status. 

Your domicile status may also be relevant for Inheritance Tax and you should consult the bookle. 
“Customer Guide to Inheritance Tax” for more details. 

If you require more detailed information on domicile for income tax and capital gains tax purpose: 
you should refer to the “Residence, Domicile and Remittance Basis Manual” which can be found or 
our website at www.hmrc. gov.uk. 


4.2 What does domicile mean? 


Domicile is a matter of general law; not a tax law. There are many things which affect you 
domicile. Some of the main points you should consider if you are claiming not to be domiciled in th 
UK are: 


— you cannot be without a domicile 

— you can only have one domicile at a time 

— you are normally domiciled in the country where you have your permanent home 

— your existing domicile will continue until you can acquire a new one 

— domicile is distinct from nationality or residence, although both can have an impact on you 
domicile 

— the fact that you register and vote as an overseas elector is not normally taken into accoun 
when deciding whether or not you are domiciled in the UK 


Any references we make to being “domiciled in the UK” are references to being domiciled in am 
part of the UK. 


4.3 What types of domicile are there? 

There are three types of domicile relevant to Income Tax and Capital Gains Tax. These are: 
— domicile of origin 

— domicile of choice 

— domicile of dependence 


4.3.1 Domicile of Origin 


You normally acquire a domicile of origin from your father when you are born (see als 
“domicile of dependence”). It need not be the country in which you were born—for example you 
might have been born in a country which was not the country in which your father wa 
domiciled at the time of your birth. A domicile of origin may change as a result of adoption anc 
is not easy to displace although this does occur. If you leave the country of your domicile o 
ees will continue to be domiciled there until you acquire a domicile of choice elsewher 
see 4.3.2). 


The fact that you were born in the UK does not automatically mean that you are domiciled here 
You might have been born in the UK to a non-UK domiciled father and then moved to anothe 
non-UK country. Regardless of the fact that you were born in the UK, your domicile of origi1 
would be the same as your father — non-UK. If you return to the UK and are not planning t 
remain here permanently, then you will continue to be domiciled outside the UK.. 


If your parents were not married at the time of your birth, you would acquire your domicile o 
origin from your mother. , 


Example—domicile of origin 


If you were born in the UK and your father was a non UK domiciled soldier of a foreign 
nation serving in the UK. Your domicile of origin would be the same as your father—non Uk 
and in the place your father was domiciled. 
but 
If your non UK domiciled father dies when you are a child and you are adopted by a Uk 
domiciled father. Your domicile of origin will change to a UK domicile as a resultof you 
adoption. Your original domicile has been “displaced”. 


4.3.2 Domicile of Choice son 


You have a legal capacity to acquire a new domicile at the age of 16. Broadly, to acquire : 
domicile of choice you must leave your current country.of domicile and settle in anothe 
country. You need to provide strong evidence that. you. intend to live there permanently o 
indefinitely. The following factors will be relevant, though this list is not exhaustive: -,, 
+ your intentions; iw iaicttl 

— your permanent residence; fi HOV asted GHIA 
— your business interests; () ss¢) eeiag ao\ba 


HON, Adeaibg 
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— your social and family interests; 
— your ownership of property; 
— the form of any Will you have made 


Example—domicile of choice 


If you were born in the UK and your father was a non UK domiciled person working in the 
UK while you were a child you would have the same non UK domicile as your father. 


but 


You were brought up, educated and start work in the UK. When you are 21 your father retires 
from his job and decides to return to his country of domicile. You have bought a home and 
married and you have made the UK your permanent home which you do not intend to leave. 
You will not be joining your father abroad for anything other than an occasional visit. By 
deciding to stay in the UK permanently or indefinitely you have established a domicile of 
choice in the UK. 


4.3.3 Domicile of Dependence 


Until you have the legal capacity to change it, your domicile will follow that of the person on 
whom you are legally dependent. If the domicile of that person changes, you will automatically 
acquire the same domicile, in place of your domicile of origin. Before 1974, married women 
automatically acquired their husband’s domicile. As a married woman, who married before 
1974, you would retain your husband’s domicile until you legally acquire a new domicile. But, if 
you are a woman who married on or after | January 1974, your domicile is not necessarily the 
same as your husband’s,: Your domicile will be decided in the same way as any other individual 
who is able to have an independent domicile. 

An exception to this is the Double Taxation Agreement between the UK and the USA, which 
provides that a marriage before 1974 between a woman who is a US national and a man 
domiciled within the UK is deemed to have taken place on 1 January 1974. 


Example—domicile of dependence 


You are a woman with a domicile of origin outside the UK who married a man domiciled 

within the in January 1970. Upon marriage you became UK domiciled—your “domicile of 
_ dependence” being the same as your husbands domicile. 

As from | January 1974 you can acquire an independent domicile of choice, which could be 

different from your husbands domicile. 


4.4 Domicile Flowcharts 


The following flowcharts have been included to help you understand domicile. You should 
always start from flowchart 1. 


Notes to domicile flowcharts 


1 Domicile is a general law concept. It is not defined in tax law. It can be a complex subject, so 
the charts can give you no more than a likely indication of your domicile. In the UK, only a 
court may make a formal ruling on your domicile. 

2 Your domicile status depends on the facts of your individual case. It is therefore not possible to 
set out in this guide something that will provide a definitive answer in all circumstances. But the 
following flowchart gives as strong an indication as possible, based on various generic factors. 
The chart will give the right answer for the majority of people, but it may not for you if your 
affairs are more complicated. 

3 Your domicile may be dependent on someone else’s domicile (usually your father). But defining 
domicile status based on domicile as a starting point might not seem helpful. So, the chart 
provides a sequence of questions without reference to domicile itself. 

4 If, using the chart, you arrive at the conclusion that you are “domiciled in the UK” or 
“probably domiciled in the UK” you may simply accept that conclusion. If you do, you should 
not tick the “non-domiciled” box on the SA 109. You will then be taxed on the arising basis. 
Conversely, if the chart leads you to the conclusion that you are “domiciled abroad” or 
“probably domiciled abroad”, you may feel that this confirms your own view. Or, you may 
consider consulting more detailed guidance or a tax advisor, Either way, you are still responsible 
for ensuring that any declarations you make are correct. 

5 If your parents were not married at the time of your birth, references to. “father” should be 
read as “mother”. 

6 If you were adopted, “father” should be read as “adopted father”. 

7 If your father’s domicile changed when you were a child, you should not use the chart, as the 
apparent conclusion could be misleading. 

8 Your domicile relates to a particular territory. In most cases, this will be a country, but in 
federal countries it relates to the individual state, The UK is not a federal system, but it has 3 
territories for domicile: England and Wales; Scotland; and Northern Ireland. 


The domicile flowcharts are attached as an appendix to this document 


OSIIN 
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Examples relating to the domicile flowcharts : 


The flowcharts present a simplified process that should both give you an indication of your 
domicile and the likelihood that you should seek further guidance. They are designed to assist 
the majority of users but cannot cover all possibilities that might exist. You need_to exercise 
caution in using the flowcharts and to take account of the relevant facts as illustrated by the 
examples below. 


You cannot assume that, because you or your father was born outside the UK, you are not 
domiciled in the UK. 


A is typical of the majority of individuals who come to live and work inthe UK without 
intending to remain here indefinitely. He will be here for a few years and will then return to: his 
homeland. Workers in other business sectors will be internationally mobile and will not come te 
the UK from their homelands or return to them upon leaving the UK. However, the flowcharts 
will, in the majority of cases, give such individuals the guidance they need. B, Cand. D have 
more complicated personal histories and circumstances and they are likely to need to look at 
detailed guidance or consult a professional adviser. 


A is an electrician who was born in Poland and who intends to return there in three or fout 
years. His family background is Polish and his immediate family live in Poland. 


B is an investment banker who was born in New York and who intends to retire to France ai 
the age of sixty, just over five years from now. He has lived in London for much of his life, 
although he has spent several periods living abroad because of his employment: 


Both A and B consider flowchart 1 and conclude that they should go to flowchart 4. 


Both were born abroad and so has to consider his father’s place of birth: A’s father was borr 
in Poland because A’s grandfather lived his entire life in Poland, just as’ several generations of 
his family had done. B’s father was born in Ireland, into a wealthy family the members of 
which divided their time between Ireland and England. 


A believes that most of his personal links are with Poland and concludes that he is domicilec 
outside the UK. This is an uncontroversial conclusion. 


B has personal links with England, Ireland, France and New York. He thinks that, or 
balance, most of his personal links are with England and flowchart.4 leads him. to the 
conclusion that he is probably domiciled abroad. However, B should bear in mind that this i: 
only an indication of his domicile and he might therefore wish to consider the issue in mort 
detail, particularly in view of his lifelong links with England. This might include consulting 
more detailed guidance or seeking the views of a professional adviser. 


C is a musician who is living in the UK without any firm plans about her future. C was borr 
in Scotland but her father was born in Sweden. C’s grandfather was Swedish, as were C% 
ancestors as far back as she can trace them. C’s father was an international business executive 
and so the family lived in various countries during her childhood, of which the UK was one 
C has lived in several countries as an adult, although not yet in Sweden. C is an only child 
Her parents are both dead and she has only one surviving aunt. C rarely visits her smal 
extended family in Sweden. C’s background, profession and lifestyle mean that she always 
tended to develop links with the place in which she is living for the time being. C conclude: 
that she is probably domiciled in the UK, on the basis of flowchart 2. As this is only ¢ 
probability, and given the possibility that neither she nor her father has ever settled anywhere 
outside Sweden, C might wish to consult more detailed guidance or seek the opinion of ¢ 
professional adviser. 2 it 


D was born in New South Wales. At present he intends to remain in England for at leas 
another two years and goes from flowchart | to flowchart 3. D’s father was Greek but D ha: 
retained very few links with Greece; he visits his extended family once every two or thre 
years. D’s two sisters have lived in Western Australia for many. years, After D’s father’s death 
D’s mother went to live with his elder sister. D owns property in Western Australia and has ar 
interest in'a business there. The family has very little remaining connection with New Soutk 
Wales, although D is in touch with a couple of friends from his childhood who live there. LC 
finds it difficult to reach a conclusion about his domicile, as he has links with Australia bu 
not specifically with New South Wales. D consults more detailed guidance and realises that hi: 
current intentions should not be considered in isolation. His residence in the UK for ove 
three decades and his intentions during that period’ have to’ be taken into account. D 
concludes that he is domiciled in the UK, which is the conclusion to which flowchart I woulc 
have led him if he had considered his long-term:commitment to the UK from the outset. Thi: 
conclusion is reinforced:by D’s relative lack. of links with the territory of his birth, .... ~ 


E was born in the UK and has lived here all his life apart from a year ah travelling arounc 
Europe and annual holidays spent abroad. His’ father was also ‘born in the UKE plans te 
retire to France and has already purchased a house there’ which he, and his entire’ family visi 
whenever they can. Whilst E has clear and firm plans’to move to Frarice’ he‘is currently 
domiciled in the UK and Chart 4 leads him to that answer. 9) 4) atone Momo ek 
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5 THE REMITTANCE BASIS 


5.1 What is the Remittance Basis? 


If you are resident in the UK you will normally be taxed on the arising basis. This means that 
you are liable to pay UK tax on your worldwide income and gains, wherever those arise or 
accrue. 

The remittance basis is an alternative tax treatment available to some people who are resident in 
the UK and who are either: 

— not domiciled in the UK or 

— not ordinarily resident in the UK 

The remittance basis is relevant only if you have foreign income and/or gains. If you do not have 
foreign income and/or gains then the remittance basis is not relevant to you. 

The guidance given on the remittance basis in this chapter describes how the remittance basis 
Operates from 6 April 2008. It is designed to provide an overview of the remittance basis and to 
help you if you have straightforward tax affairs. If your tax affairs are more complex you should 
refer to our more detailed guidance on the remittance basis or seek advice from a professional 
tax adviser. 

An explanation of the arising basis can be found at 1.5.3. 

If you require more detailed information on the operation of the remittance basis and how. the 
remittance basis worked before 5 April 2008 you should refer to the “Residence, Domicile and 
Remittance Basis Manual” which can be found on our website at www.hmre.gov.uk. 


5.2 How does the Remittance Basis work? 

The remittance basis will affect your liability to UK tax on your foreign income and/or gains, 

When you are eligible and choose to use the remittance basis, you will be liable to UK tax on all 

of your UK income and gains as they arise or accrue each year but you will only be liable to UK 

tax on your foreign income and/or gains if and when you bring them (remit them) to the UK 

(see 5.9 for an introduction to what constitutes a remittance). 

Even if you are eligible to use it, you do not have to use the remittance basis. You can use the 

arising basis and pay UK tax on your worldwide income and/or gains. The decision is yours to 

make and will depend on your own personal circumstances. Things you might wish to consider 

in reaching your decision will include: 

~ how much of your foreign income and/or gains you leave outside the UK (“unremitted” 
foreign income and gains) 

~ how long you have been resident in the UK. 

The answer to these questions will determine whether or not you have to make a claim to use the 

remittance basis by completing a Self Assessment return—see 5.6, what UK tax allowances and 

reliefs from income tax you are entitled to receive—see 5.5 and 6.5, whether you are entitled to 

the annual exempt amount for capital gains tax—see 1.5.4 and whether or not you might have to 

pay the Remittance Basis Charge (RBC)—see 5.7. If you decide to use the arising basis you will 

need to make an SA return giving information about your foreign income and gains. 


5.3 Who can use the Remittance Basis? 


To use the remittance basis you must have foreign income and/or gains during the tax year and 

be: 

— resident in the UK, and/or 

~ + not domiciled in the UK (when you can use the remittance basis in respect of both foreign 
income and gains), or 

~ | not ordinarily resident in the UK (when you can use the remittance basis in respect of foreign 
income only) 

If you have used the remittance basis in earlier years and you bring any of those earlier years” 

foreign income and/or gains to the UK at a later date, you may still be liable to UK tax upon this 

remittance. ; 

More information on: 

~ residence in the UK—see Chapter 2 

— ordinary residence—see Chapter 3 

~ domicile—see Chapter 4 

~ foreign incomelgains—see Chapter 10 


5.4 What UK tax will you have to pay on the Remittance Basis? 
This table will help you see, depending on your circumstances, what will be your liability to UK 
tax on which basis of taxation. The table allows you to compare liability to UK tax on the 
arising and remittance bases. Iris! OGD i i 
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UK Resident and Domiciled UK Resident but Not Domiciled 


UK Ordinarily Not eligible to the RB. Eligible to use the RB. 

Resident All UK and foreign income and If RB used all UK income and 
gains are liable to UK tax on the gains are liable to UK tax on the 
AB AB. 


Foreign income and gains are 
liable to UK tax on the RB 


UK Not Eligible to use the RB. Eligible to use RB. 
Ordinarily If RB used all UK income and If RB used all UK income and 
Resident gains are liable to UK tax on the gains are liable to UK tax on the 
AB. AB. 
Foreign gains are liable to UK tax | Foreign income and gains are 
on the AB. liable to UK tax on the RB 


Foreign income is liable to UK 
tax on the RB 


5.5 What happens when you choose to use the Remittance Basis? 


What you have to do when you want to use the remittance basis will depend on how mucl 
unremitted foreign income and/or gains you actually have during the tax year. When you worl 
out the amount of your unremitted foreign income and/or gains, the foreign income is converte 
into, and the foreign gains are computed in, pounds sterling at the rate of exchange at the tim 
when the income arose or the gain 1s computed. 

Remember, you do not have to use the remittance basis and can choose to pay UK tax on th 
arising basis instead. 

“Unremitted” foreign income andlor gains are your foreign income and gains which you leay 
outside the UK—see 1.5.27. 


Details of exchange rates can be found at the HMRC website, www.hmrc.gov.uk, 


5.5.1 Less than £2,000 unremitted foreign income and/or gains arising or accruing in the 
tax year 


If your unremitted foreign income and/or gains arising or accruing in the tax year are less thai 
£2,000 you can use the remittance basis without having to make a claim. You will not lose you 
entitlement to UK personal tax allowances or to the annual exempt amount for capital gains ta: 
and you will not have to pay the Remittance Basis Charge (RBC). 


You might still have to complete a UK Self Assessment return to tell us about your UK incom 
and gains and about any foreign income and gains which you have remitted to the UK durin, 
the tax year. 


Example 


If you had £5,500 foreign income and gains in the tax year and you remitted £4,000 to th 
UK, your “unremitted” foreign income and gains in the tax year would be £1,500 


5.5.2 £2,000 or more unremitted foreign income and/or gains in the tax year 


If your unremitted foreign income and/or gains arising or accruing in a tax year are £2,000 o 
more, you will have to make a claim if you want the remittance basis to apply to you otherwis 
you will be liable to UK tax on the arising basis. 


If you do claim the remittance basis then, in most cases, in any tax year you claim, you will los 
your entitlement to UK personal allowances and reliefs for income tax and to the annual exemp 
amount for capital gains tax. But you might not lose your entitlement to UK personal ta: 
allowances and reliefs. If you are “dual resident”—that is resident in the UK.and also resident ii 
certain other countries—see 6.5 


Depending on how long you have been resident in the UK, you might also have to pay th 
£30,000 RBC. 


In some cases you may find that the loss of your personal allowances and sae exemp 
amount (and RBC where appropriate) would outweigh any savings in tax on your unfemitte 
income or gains so you may prefer to be taxed on the arising basis. That decision i 1s yours and w 
cannot give you advice on what you should do. 


Example 


If you had £80,000 foreign income and gains in the tax year and you remitted £70,000 to thi 
UK, your “unremitted” foreign income and gains for the tax year would be £10, 000 


ATL ferih 


4 XB) week ISI =. 


5.6 How to make a claim for the Remittance Basis 3 onl Hid sobs 


If you decide to make a claim to be taxed on the remittance basis you must complete: aUK Sel 
Assessment return, including the SA109 “Residence and remittance basis etc” supplementar: 
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pages. If you are not domiciled in the UK and are using the remittance basis in respect of 
foreign gains, you might also require the SA108 “Capital Gains supplementary pages”. 

The supplementary return contains questions covering the status conditions for making a claim 
for the remittance basis and allows you to make a declaration on your residence and domicile 
status which cover: 

— residence status 

— ordinary residence status 

— domicile status 

— making your claim for the remittance basis 

— cases where the individual is under 18 years of age at 5 April 

— nominations of foreign income and gains to constitute the remittance basis charge 

If you are using the remittance basis but have less than £2,000 unremitted foreign income and 
capital gains you will need to complete these pages if you are a SA taxpayer for any other 
yeason. 

If you do not currently receive a Self Assessment return and want to claim the remittance basis you 
will need to ask HMRC for a return and for any supplementary pages you require. 

You should ask your own tax office or, if you do not have a tax office, any HMRC office, to issue 
the forms to you. Details of your local HMRC office can be found in the telephone directory or on 
our website at www.hmrc.goyv.uk. 


Overseas losses election 


If you are not domiciled in the UK and wish to offset any overseas losses (from the disposal of 
overseas assets) against your foreign chargeable gains you must do this as part of your claim to 
the remittance basis on the Self Assessment return. 

You can only do this if you are resident but not domiciled in the UK and the election must be 
made in the first year for which you claim the remittance basis from 2008-09 onwards, whether 
or not you have chargeable gains or overseas losses in that year. 

Once made, the election cannot be revoked. If you choose not to make an election your foreign 
losses for the year and for all future years (in which you remain not-domiciled within the UK) 
will not be allowable losses. 

Note: it will not be possible to make an election after the first year in which you claim RM from 
2008-09. 

For more information on foreign losses see the HMRC Capital Gains Tax Manual. Or you 
should consult your professional adviser. 

As losses on overseas assets are relevant to chargeable gains, any claim to offset losses is made on 
the SA108 “Capital Gains supplementary” pages of a Self Assessment return. You can make the 
election in the white space provided on this form. 

You can find the Capital Gains Tax Manual on our website at www.hmrc.gov.uk. 


Exceptions to making a Self Assessment Return Claim for the Remittance Basis 


Normally if you want to claim the remittance basis, you have to complete a Self Assessment 
return. There are two exceptions which are: 
— when your unremitted foreign income and/or gains are less than £2,000—see 5.6.1 
— when you have been resident in the UK for fewer than 7 of the previous 9 years or are aged 
under 18 and you: 
— have no UK income or gains in the tax year, and 
— make no taxable remittances of foreign income and/or gains in the tax year 
If either of these cases applies, you will not lose your entitlement to UK personal allowances, 
reliefs to income tax or to the annual exempt amount for capital gains. You might have to 
complete a Self Assessment Return for another purpose but not to claim the remittance basis. 
You must complete any return you receive from HMRC, 


5.7 The Remittance Basis Charge (RBC) 

If you decide to claim the remittance basis and have been a “long term” resident in the UK, you 
may have to pay the RBC. 

The RBC is an annual tax charge of £30,000. It is tax on a part of the foreign income and gains 
which you leave outside the UK and is payable in addition to any UK tax that you have to pay 
on either UK income and gains or foreign income and gains remitted to the UK. 

You must pay the RBC if, in a tax year, you have £2,000 or more from overseas income and/or 
gains arising or accruing which you have not remitted to the UK and: 

— you make a claim to use the remittance basis 

— you are aged 18 or over at the end of the tax year 

— you are a “long term” resident of the UK 

The rules on the RBC are complicated and if you think you need to pay the RBC you should see 
the “Residence, Domicile and Remittances Manual” or consult a professional adviser. 
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You are a “long term” resident in the UK if you have been resident here for 7 or more of the 
previous 9 tax years. When you count the number of years you have been resident in the UK for this 
purpose, you must include all tax years even those before 6 April 2008 and those when you were 
under 18 years old. 

You must also include any years in which you were resident in the UK and entitled to “split-year 
treatment” for either income tax or capital gains tax purposes and any years in which you were 
resident but “treaty non resident”. To find out more on this subject—see “Residence, Domicile and 
Remittances Manual” 

This example will help you see when the RBC is due. 


Example 


Martha is 42 years old and resident in the UK in 2008-09. Her unremitted foreign income and 
gains for that year are £250,000. Martha’s residence status for the preceding years was as 


follows: 
Not UK resident 


Not UK resident 
2001-02 UK resident 
2002-03 UK resident 


1999-00 
2000-01 


So, in addition to being resident in 2008-09 when she considers making a claim for the 
remittance basis, Martha has been resident in the UK for seven of the preceding nine tax 
years. She will have to pay the RBC if she decides to claim the remittance basis in 2008—09 


The RBC will be due if it is appropriate to your circumstances as declared on a Self Assessment 
return when you claim the remittance basis. The charge will be Income Tax, Capital Gains Tax 
or a combination of the two. As part of your claim for the remittance basis you will be asked to 
nominate how much of your foreign income and/or how much of your foreign gains the £30,000 
tax charge is in respect of. 


Nomination of foreign income and gains when paying the RBC can be complex. The notes to help 
you complete your Self Assessment return will help you and more detailed ‘information on 
nominating foreign income andlor gains is available in the “Residence, Domicile and Remittance 
Basis Manual”. 


5.8 Paying the RBC 


If you pay the RBC using untaxed foreign income and/or gains from‘ outside the UK, the 
payment might be regarded as a remittance and charged to UK tax. To avoid this happening, if 
eb pay the RBC from outside the UK, the payment should be made direct to HMRC and 
paid by: a e5d Lait 

— acheque (drawn on a foreign bank account), or SftOSti 

— anelectronic transfer of funds (SH 


You might need to demonstrate that the payment was made direct to HMRC and should keep 
sufficient records to support this such as a copy of the cheque drawn on the foreign bank 


account. i >RE Se 
If the RBC is later repaid to you by HMRC, it will be regarded as a remittance when. the 
repayment is made and will be subject to UK tax at that point. 9 odd ven ecoasee us 


ee 
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5.9 What is a remittance? . 16 AU oc ob doicly 
A remittance is any money or other property which is, or which’ derives from, your offshore 
income and gains which are brought, either directly or indirectly; into the UK for your benefit. A 
remittance will also include any money or other property-which derives from your offshore 
income and gains which are for the benefit of any other relevant person... §, 4, 

A relevant person includes: a lo oO 10 81 begs 916 ay 

— your spouse or civil partner; 9G Joix “orte) gaol” & S18 OY 

= acohabitee, that is a person with whom you live as a spouse or civil partner; 9) |) | 
— your minor children or minor grandchildren who are under 18 years of age ©» 9) 9") 


} [250 SVBSI NO 
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— your spouse’s or civil partner’s or cohabitee’s minor children or minor grandchildren who are 
under 18 years of age; 

- trustees when you, or another relevant person is a beneficiary of the trust; 

— closed companies when you, or another relevant person are participants in the close 
company (for example shareholders) 

There is also a remittance when a service provided in the UK to you or any other relevant person 

is paid for outside the UK with your foreign income and/or gains. 


Money or property does not have to be physically imported from overseas for a remittance to occur. 
It might be recetved in the UK from another UK resident, in return for money or assets 
representing: income and/or gains being transferred to them overseas. The precise method of 
“remittance” makes no difference. A remittance may be made via a commercially recognised 
form of money such as cash, notes, cheques, promissory notes, bills of exchange or financial 
credit. 
there are also rules relating to debts which are brought into the UK or are used to provide 
goods and services in the UK and rules relating to gifts of foreign income and gains later 
remitted to the UK by the recipient when you, or another relevant person, benefit. 


Exemptions 


In certain circumstances, some services which are paid for, or property which was bought using, 
certain types of your foreign income or, in limited cases, your foreign chargeable gains can be 
brought to the UK without being chargeable to UK tax. These exemptions include: 


— certain items of clothing, footwear, jewellery that are brought to the UK for your personal 
use. If you sell the property in the UK it will no longer qualify for the exemption and will be 
a remittance 

— works of art and similar items which you bring to the UK for public display or repair, Also 
any such items that are only in the UK temporarily 

+ certain items with a notional value of less than £1,000 


More detailed information on these exemptions is available in the “Residence, Domicile and 
Remittance Basis Manual” which can be found on our website at www.hmrc. gov.uk. 


5.10 Mixed Funds 


A mixed fund is an overseas fund of money and/or other property which contains or consists of 
several types of income or gains and/or income or gains from several tax years. A typical 
example is a bank account into which different types of income, suchas bank interest, dividends 
and earnings, or gains are paid. Another example of a mixed fund is an asset which has been 
purchased using a mixture of income and capital monies. 

The mixed fund rules do not apply if you hold different forms of income in separate accounts. 

If you use the remittance basis and you make a remittance from a mixed fund, there are strict 
rules that must be applied to decide the order in which amounts of income and chargeable gains 
within the mixed fund are remitted to the UK. 

The order in which remittances from a mixed fund will be regarded as remitted is: 

1 employment income (other than overseas employment income) 

2 foreign income which has not been taxed in another country 

3 foreign chargeable gains which have not been taxed in another country 

4 foreign income which has been taxed in another country 

5 foreign chargeable gains which have been taxed in another country 

The ordering’starts with income and gains from the latest year first, and then from each previous 
year in turn. Only when all of the mcome and chargeable gains in a mixed fund have been 
remitted to the UK, is it possible for other amounts in the fund, such as capital, to ‘be remitted. 
This is a complex area and is mentioned here for your information. Where this applies to you, 
you should refer to the Residence, Domicile and Remittances Manual for further guidance or 
speak to your professional tax advisor. 


5.11 Temporary non-residents 

If you have been resident in the UK, go to live abroad and then return to the UK at a later date 
which is less than five full tax years since your date of departure from the UK, you will have 
been temporarily non resident in the UK. It is possible that any “relevant foreign income” which 
you brought to the UK during the time you were not resident in the UK, will be chargeable to 
UK tax in the year you become resident again in the UK. 

This rule will apply if you were resident in the UK for at least four of the last seven tax years 
before you left the UK. 

“Relevant Foreign Income” is any bien income which arises from a source outside the UK and 
is not from your employment. It includes: 

— dividends from foreign companies; » 


~ . profits of a property business (rental hae 
~ | the profits of a trade, profession or vocation which is carried out sithroliy outside ‘ies UK; 


— pensions and annuities; 
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— interest; 

— royalties 
Example 
You return to the UK during the tax year 2011-12 after a period of residence abroad. 
You originally left the UK to become resident abroad on 2 September 2006 and so your “yea: 
of departure” was 2006-07. You had been resident in the UK for the seven years before your 
departure. 


While you were resident abroad you remitted to the UK the following income from the profit: 
of a trade you were carrying out wholly outside the UK: 


2007-08 £15,000 
2008-09 £18,000 
2009-10 £18,000 
2010-11 £20,000 
Total £71,000 


As you were not resident in the UK, this income was not taxed when remitted here. 


On your return to the UK in 2011-12, you will have been temporarily non resident becaust 
there have been fewer than five full tax years between your year of departure and your year o 
return to the UK. You will be liable to UK tax on these earlier remittances when you wer 
temporarily non resident. They will be chargeable to UK tax in the tax year of you 
return—201 1-12. 


6 UK PERSONAL TAX ALLOWANCES: TAX ALLOWANCES FOR 
UK RESIDENTS 


6.1 What are UK Tax Allowances? 


Almost all people who are resident in the UK are entitled to an Income Tax Personal Allowance 
This is the amount of income you can receive each tax year without having to pay tax on it 
Depending on your circumstances, you may be able to claim other allowances such as Blin 
Persons Allowance or one of the age related levels of personal allowance. 

You can find details of current and previous years” tax allowances and rates of tax at our website a 
www.hmrc.goy.uk or by contacting your local HMRC office. 


6.2 When can’t you claim UK Tax Allowances? 
For tax years from 6 April 2008, if you are resident in the UK and: 


— not domiciled (see Chapter 4) and/or not ordinary resident (see Chapter 3) in the UK; and 
— have £2000 or more in unremitted foreign income and/or gains; and 
— claim the remittance basis (see Chapter 5); 


then, in most cases, you will not be entitled to UK Personal Tax Allowances. In this case 
legislation removes your entitlement to UK allowances and reliefs under domestic law. The onl: 
exception to this affects some people who are “dual residents” —that is resident in the UK an« 
also resident in another country under that country’s rules (see Chapter 9): This exception doe 
not affect all dual residents; only those who qualify for allowances under ‘certain Doubl 
Taxation Agreements (see 6.5). 


The allowances you will not be entitled to when you make a claim to use the remittanoe basis fo 
a tax year include: 


— all levels of the Personal Allowance; 
— Blind Person’s Allowance; 
— tax reductions for married couples and civil partners. 


You will also lose tax reliefs for certain payments for life assurance premiums and the Annua 
Exempt Amount (AEA) which is an allowance you set against any capital gains yt make durin, 
a tax year when disposing of assets. 


To find out what is a UK Tax Year—see 1.5.25 


6.3 How do you receive UK Tax Allowances? ; 11 Seth WISE 


If you already pay UK tax through your job or pension, or ‘if you complete a | Self Assessmen 
tax return, you should receive a Personal Allowance if you are entitled to one. If you are ai 
employee in the UK, you will have tax deducted at source from your wages or salary under th 
“Pay As You Earn” (PAYE) system. Your employer will deduct tax on the basis of code number 
which we issue to them for each employee. The code we issue for you should take into accoun 
the tax allowances and reliefs you are entitled to. BEDS 2ORneg 
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If you need to claim UK tax allowances, you must do so no later than 31 January, 5 years after 
the end of the tax year to which the claim for allowances relates. For example, if you are 


claiming for the tax year 2008-09 (6 April 2008 to 5 April 2009), you have until 31 January 2015. 


6.4 What should you do if you have UK Tax Allowances and use the 
Remittance Basis? 


From 6 April 2008 onwards, if you have claimed the remittance basis (see Chapter 5) and your 
unremitted income and/or gains is £2,000 or more you will not be entitled to the allowances 
listed in paragraph 6.2. 

If you decide during a tax year that you are going to use the remittance basis and you are still 
receiving personal allowances through the PAYE system, you may not be paying enough UK 
tax. If you let us know, we can arrange to adjust your PAYE code so that you are not left with a 
tax bill relating to overpaid personal allowances at the end of the year. Otherwise we shall ask 
you to pay the additional tax through the Self Assessment system. 


If you want us to adjust your PAYE code you should contact the office which deals with your 
PAYE and ask for a tax code to be issued which does not give relief for personal allowances. This 
will reduce the amount of tax you may have underpaid at the end of the tax year. Your employer 
cant do this for you as your tax affairs are confidential between you and HMRC. Until they 
receive a new tax code from us, your employer will continue to deduct tax from you based on the 
code we originally issued before you told us you were claiming the remittance basis. 


6.5 Are you entitled to UK Tax Allowances when using the 

Remittance Basis? 

Some people who claim use of the remittance basis are still entitled to UK personal allowances. 
If you are resident in the UK and, at the same time are resident in one of the countries shown 
aside (i.e. you are “dual resident”) you will be able to receive UK personal allowances in any year 
that you claim the remittance basis. 

The Double Taxation Agreement (DTA) between the UK and the countries shown aside make 
specific provision for the residents of those countries to be given entitlement to UK personal 
allowances. This specific provision does not appear in other DTAs and only those people who 
are dual resident in the UK and one of the countries listed aside are entitled to UK personal 
allowances in a tax year when the remittance basis is claimed. 

Although these DTAs allow you to claim the remittance basis and still receive UK personal 
allowances, you will need to consider carefully whether, in your particular case it actually makes 
sense to do so. The terms of the DTA might mean that there is, in fact, no benefit in claiming the 
remittance basis as the non UK country may tax any foreign income or gains not remitted to the 


More information about Double Taxation Agreements and Dual Residence can be found at 
Chapter 9 of this guidance. 

Countries where a DTA with the UK entitles you to UK personal allowances when claiming the 
remittance basis: 


Austria Mauritius 


Myanmar 


Belgium 


Namibia 


Netherlands 


France 


Portugal 


Germany 


Greece Swaziland 


6.6 Allowances for non-UK residents 

Even if you are not resident in the UK, you may be able to claim personal tax allowances if you 

are any one of the following: 

~ a Commonwealth citizen (this includes a British citizen) 

— a citizen of a state within the European Economic Area (EEA) (this includes a British 
Citizen) ie a citizen of a Member State of the European Union, Iceland, Liechtenstein or 


Norway 
~~ acurrent or a former employee of the British Crown (including a civil servant, member of 


the armed forces, etc.) 
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+ a UK missionary society employee 

— a civil servant in a territory under the protection of the British Crown 

— aresident of the Isle of Man or the Channel Islands 

— a former resident of the UK who lives abroad for the sake of your own health or the health 
of a member of your family who lives with you 

— a widow, widower or the surviving civil partner of an employee of the British Crown . 

— a National and/or resident of a country with which the UK has a double taxation agreement 
which allows such a claim 


If you are not resident in the UK and you wish to claim UK tax allowances you should contact: 


— CAR Residency in Liverpool or 

— If you are an employee of the British Crown or you receive a pension for Crown Service, 
Cardiff 4 (Foreign Section) 

Contact details for these offices can be. found in Chapter 12 of this guidance—‘ Contacting 

HMRC’. 


6.7 Allowances when coming to or leaving the UK 


If you become or if you cease to be resident in the UK during a tax year, you will still be able te 
claim full allowances and reliefs in the year of your arrival or departure. This will be subject tc 
your UK residence status and to any claim you have made to the remittance basis of taxation as 
outlined earlier in this chapter. 

More information can be found in Chapters 7 and 8 of this guidance—" When someone become: 
resident in the UK” and “When someone stops being resident in the UR”. 


7 WHEN SOMEONE BECOMES RESIDENT IN THE UK 


7.1 What you need to do when you have come to the UK 


If you have come to the UK, what UK tax you will have to pay and how HMRC deal with yot 
will depend on why you have come to the country. 


When you arrive in the UK, before you can decide what UK tax you will have to pay, you mus' 
first identify why you are here: 


— Have you come to the UK to live here permanently or to live or work for three years 01 
more? If you have, read paragraph 7.2 

— Have you come to the UK as a Student for a course of study or education? If you have, reac 
paragraph 7.3 

— Have you come to the UK to visit for a period of less than three’ years? If you have, reac 
paragraphs 7.4, 7.5 and 7.6 

This information is to help you understand your tax position when you first come to the UK. You 


can find other, general information, on things you might need to do when tei, ft rst come here a 
www.hmre. gov.uk/migrantworkers]. 


7.2 When you have come to the UK permanently or to live or work for three 
years or more 


Chapter 2 explains what we mean by resident in the UK while Chapter 3 explains what we meat 
by ordinarily resident in the UK. You should read both of those chapters. 


If you have previously been resident in the UK and are returning to become resident here agait 
after a period of residence abroad, you might need to consider whether your absence from th« 
UK was a period of “temporary non-residence”. If you were temporarily not resident in the UK 
this may affect your liability to UK tax when you return to become resident in the UK: again: 


If your home has been abroad and you have come to the UK to live here permanently you wil 
be resident and ordinarily resident from the date you arrive. You will also be resident anc 
ordinarily resident from the date you arrive if you have come to the UK to remain here for thre 
years or more. By saying that you have come here permanently or for atleast three “igi ee 
have made it clear that you are not simply visiting the UK. 


Paragraph 7.4 explains what you need to consider if you have come to the UK as a.\ visitor anc 
will not be staying here for three years or more. 


If you have come to the UK to work, you should tell HMRC immediately s so that we can mak 
sure that you are paying the corréct amount of tax’as‘soonas possible: 1? seoneawollA 3¢ 


If you work for an employer in the UK, they will give you the forms you need eee fo 
HMRC and will deduct tax from your earnings on our behalf under PAYE—see Chapter 6, Thi: 
might include form P46, You will then receive further forms to sompleti which will be sent t¢ 
you by your HMRC tax office. sied2 om cto fresiirn ws 


If you are going to work for yourself—thatis, as a self employe person; you can find out wha 
you need to do on the HMRC website and you can also telephone our Self- employed Helpline 
Our staff on the Helpline will be able to give you the advice you need to paige pri 
the right amount of UK tax as soon as possible. Is 2soro! beers sels 
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If you have come to the UK to live permanently or indefinitely, but do not intend to work here, 
you should tell HMRC if you have any income and/or gains outside the UK: You can tell 
HMRC that you are here in the UK by contacting your local tax office. They will advise you of 
any actions you need to take. 

More information on the UK tax liability of people who have been temporarily non resident in the 
UK can be found in Chapter 5 of this guidance—see 5.1.5 

When we say “remain” in the UK, we mean that you are here on a continuing basis—the only trips 
you make outside the UK are when you go abroad for holidays or short business trips. 

Before you can work in the UK you will need a National Insurance Number (NINO). If you do not 
already have one you can apply by telephone to the Jobcentre Plus National Insurance number 
allocation service on tel 0845 600 0643. Lines are open from 8.00 am to 6.00 pm, Monday to 
Friday. 

You can get more information by telephoning the Self-employed Helpline on 0845 915 4515. Lines 
yare open from 8.00 am to 8.00 pm, Monday to Friday and 8.00 am to 4.00 pm on Saturdays and 
Sundays. 


7.3 When you come to the UK as a student 


Chapter 2 explains what we mean by resident in the UK while Chapter 3 explains what we mean 
by ordinarily resident in the UK. You should read both of those chapters. 

If your home has been abroad and you have come to the UK for less than four years for a period 
of study or education, you will be resident in the UK while you are here but not ordinarily 
resident as long as: 

— you do not own or buy accommodation here 

— you do not acquire accommodation here on a lease of three years or more 

— when you leave the UK you are not planning to return here regularly for visits which average 
, 91 days or more in a tax year (to calculate your average visits to the UK—see paragraph 7.6) 
While you are studying in the UK, if you get a job to help support yourself, you might have to 
pay UK tax on your earnings. This is because your earnings are from a UK source and are liable 
to UK tax whether or not you are resident in the UK. Before you can work in the UK you will 
heed a UK National Insurance Number and information about this and other details of working 
in the UK can be found in paragraph 7.2. 

How much tax you have to pay will depend on the amount you earn during a tax year. You may 
be entitled to UK personal tax allowances which can reduce the amount of any UK tax you have 
to pay. This is explained in Chapter 6. 

As a Student from outside the UK, you should check if there is a Double Taxation Agreement 
(DTA) between the UK and your own country. Most DTAs make provision for money paid 
from abroad for course fees and to support you while you are studying here. It is important that 
you check your position as this will affect what, if any, UK tax you need to pay on income 
and/or gains which you bring into the UK. 

If you are an international student and have come to the UK to study on a student visa, you do not 
have to tell HMRC that you are here unless you think that you might have to pay UK tax. 

If you are an international student and have a student visa you are able to work while in the UK but 
some rules apply for the type of work you can do. To find out more visit the UK Border Agency 
website at www.homeoffice. gov.uk 

More information about Double Taxation Agreements can be found at paragraph 1.5.6 and 
Chapter 9 of this guidance. 


7.4 When you have come to visit the UK for less than three years 

Chapter 2 explains what we mean by resident in the UK while Chapter 3 explains what we mean 

by ordinarily resident in the UK. You should read both of those chapters. 

If. your home has been abroad and you have come to the UK but are not going to live here 

permanently or remain here for three years or more, you may be visiting the UK. 

You are not simply visiting the UK if, when you arrive: 

— you are going to be in the UK for 183 days or more during a tax year 

— you have come to the UK for a purpose which means that you will be remaining here for at 
least two years—for example an employment 

If either of these points apply, you will be resident in the UK from the day you arrive—see 

paragraph 7.2. Visitors to the UK are those people who are here for a temporary purpose and 

either of the above points indicates that your purpose for being here is not temporary. 

If neither of the points made above applies. and you can genuinely say that you have come only 

to visit the UK then the following guidance will apply. 

It is possible that after you first come to the UK to visit, or after you have made a number of 

visits here, your circumstances change and you become resident and ordinary resident in the 

UK. If your circumstances change while you are in the UK you should tell us as soon as 

possibley..) vciiz-arsied Renner shan SEES arr ) 

There are two main types of visitor to the UK:». 
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— short term visitors—who are not going to remain in the UK for an extended period and will 
visit for limited periods in one or more tax years—see paragraph 7.5 

— longer term visitors—who have not come to the UK permanently but have come here 
indefinitely or for an extended period which might cover several tax years—see para- 
graph 7.7 

It does not matter what type of visitor you are. If you are in the UK for 183 days or more in a 

tax year, you will be resident here in that year. But although you are resident you might be not 

ordinarily resident which will affect what UK tax you have to pay. 


More Information in this guidance 


You can find more information on what happens to you when you arrive in the UK elsewhere in 
this guidance: 

— Tax treatment in the UK when you are resident here—Chapter 2, paragraph 2.1 

— Personal Tax Allowances in the UK—Chapter 6 

— Unearned (ie investment) Income—Chapter 9 

— Earned Income—Chapter 9 


You can find out what counts as a day spent in the UK for this purpose in paragraph 2.2. 


7.5 Short term visitors 


Residence and Ordinary Residence 


Chapter 2 explains what we mean by resident in the UK while Chapter 3 explains what we mean 
by ordinarily resident in the UK. You should read both of those chapters. 


If you are making a single one-off visit to the UK and leave before you have been here for 183 
days and do not intend to return, you will not be resident or ordinarily resident in the UK. 
But, if you are going to make regular visits to the UK you need to consider if those visits will 
mean that you become resident and/or ordinarily resident here. 

Even when you are not in the UK for 183 days during a tax year, if you are making several visits, 
you must also consider the average number of days that you spend here. If, when you first start 
to visit the UK, you do not know how long you will continue to visit and your visits average 91 
days or more per tax year over a four year period, you will be resident and ordinarily resident 
from the fifth year if you continue to visit. 


You might become resident and ordinarily resident in the UK before you have been visiting for 
four years if: 


— you know, when you start visiting the UK that your visits here are going to be for an average 
of 91 days or more, in which case you will be resident and ordinarily resident from 6 April of 
the tax year in which you first start making your visits. 

— you realise after starting to visit the UK regularly that your visits are going to be for an 
average of 91 days or more—you will be resident and ordinarily resident from 6 April of that 
tax year. 

You can find out what counts as a day spent in the UK for this purpose in paragraph 2.2. 

You can find out how to calculate the average number of days you visit the UK in paragraph 7.6. 


7.6 How to calculate your average visits to the UK 


If you need to calculate your annual average visits to the UK, you do so like this: 
Total days visiting the UK pa: 
ae Gl nn OD) AME ey ete em 
Tax years you have visited (in days) 
Example 


This is an example for illustrative purposes and any calculation you make would be based 
upon your own circumstances—the day that you actually started to visit the UK and the days 
that you have been here in the period. 

If you were to visit the UK for: 


80 days in the tax year 2008-09 (365 days in tax year) 
100 days in the tax year 2009-10 (365 days in tax year) 
85 days in the tax year 2010-11 (365 days in tax year) 
105 days in the tax year 2011-12 (366 days in tax year) 296k) 
The annual average of your visits*would be: opted S.\ 
80+ 1004854! 105 pg Ua NATOK CANN Tne aaa 2 
Won) VGAVIOHINGoD TE nr pans — +4 - sg ¥ 
366 + 365 + 3654365. 1461 fan elias ae 
You can find out what counts as a day spent in the UK for this calculation in paragraph 2.2 


“ 3 BOF » alan i 
7.7 Longer term visitors PLT MOM Ea 
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Chapter 2 explains what we mean by resident in the UK while Chapter 3 explains what we mean 
by ordinarily resident in the UK. You should read both of those chapters. © 9) 
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It is possible that you will become resident and ordinarily resident in the UK before you have 
been visiting for four years if: 


= you know when you start visiting the UK that your visits here are going to be for an average 
of 91 days or more, you will be resident and ordinarily resident from 6 April of the tax year 
when you first start making your visits. 

— you realise after starting to visit the UK regularly that your visits are going to be for an 
average of 91 days or more—you will be resident and ordinarily resident from 6 April of that 
tax year. 


You can find out how to calculate the average number of days you visit the UK in paragraph 7.6. 


7.7.1 Longer term visitors—residence 


You are a longer term visitor if you come to the UK but you are not going to remain here 
permanently or for three years or more—see 7.2. As a longer term visitor you will be resident in 
, the UK from the day that you arrive if you have come here for at least two years. 


You will also become resident in the UK if, during your visit, you are here for 183 days or more 
in the tax year. 


You can find out what counts as a day spent in the UK for this purpose in paragraph 2.2. 


7.7.2 Longer term visitors—ordinary residence 


As a longer term visitor you must also consider the guidance at 7.4 to ensure that your presence 
here really is as a visitor and also consider your ordinary residence status in the UK. Whether or 
not you are ordinarily resident in the UK will affect what UK tax you haye to pay. Because you 
came to the UK for a period of less than three years you would appear to be not ordinarily 
resident here but if your circumstances have changed since you arrived in the UK it is possible 
that you may have become ordinarily resident. 

7.7.3 Longer term visitors—ordinary residence in the year you arrive 


If you have come to the UK voluntarily and for a settled purpose, for example to work in the 
UK for three years or more, you will be ordinarily resident from when you first arrive. If you 
own or acquire accommodation on a long-term lease in the year you arrive this may be an 
indication that your presence in the UK forms part of the regular and habitual mode of your life 
for the time being and so you are ordinarily resident from when you arrive. 

If the only reason for you becoming ordinarily resident is because you have accommodation 
here, then as long as you dispose of the accommodation and leave the UK within three years of 
your arrival, you will be not ordinarily resident. 

If you otherwise believe that you are ordinarily resident in the UK, for example, because you had 
planned to emigrate to the UK, and you actually leave the UK within three years of arrival, we 
will not usually consider you as having become ordinarily resident for tax purposes in those 
circumstances. 


7.7.4 Ordinary Residence—the years after you arrive 

You will become ordinarily resident in a tax year after your year of your arrival if: 

— you have been here for three years from the date of your arrival, even though you did not 
originally intend to stay and have not bought or acquired accommodation on a lease of 
three years or more—you will become ordinarily resident in the UK from the beginning of 
the tax year in which the third anniversary of your arrival falls—see example 7.8.1, or 

— you decide, after you arrive, to stay in the UK for three years or more from the date of your 
arrival—you will become ordinarily resident in the UK from the beginning of the tax year in 
which you make that decision. (If you make that decision after you arrived but still in the 
year of arrival, you will be ordinarily resident from the day you arrived in the UK)—see 
example 7.8.2, or 

— you buy or acquire accommodation on a lease of three years or more—You will become 
ordinarily resident from 6 April in the tax year in which you bought or leased the 
accommodation. If the only reason for you becoming ordinarily resident is because you have 
accommodation here, then as long as you dispose of the accommodation and leave the UK 
within three years of your arrival, you will be not ordinarily resident if that is to your 
advantage—see example 7.8.3. 


7.8 Supporting Examples 

These are illustrative examples to support the guidance outlined in 7.7.4. The examples are not 
exhaustive or definitive but will help you understand how ordinary residence might affect you 
when you have come to the UK as a longer term visitor. Your ordinary residence in the UK will 
be based on your individual circumstances. 


7.8.1 Example 1—Ordinary residence when you have remained in the UK for three years 
or more 

When you arrived in the UK on 6 June 2009, in the tax year 2009-10, you did not think that you 
would be staying here for three years or more. Since then you have not bought any accommoda- 
tion here or leased any accommodation for three years or more. The accommodation you have 
used has been on short-term leases. 
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On 7 June 2012 (tax year 2012-13) you are still in the UK. This is three years anda day since you 
first arrived here. 

You will be ordinarily resident in the UK from 6 April 2012. This is because you have now been 
in the UK for a long enough period of time for your being here to be considered as “ordinary” 
for you. 6 April 2012 is the start of the tax year 2012-13 in which the third anniversary of your 
arrival in the UK occurred. 


7.8.2 Example 2—Ordinary residence when you decide to remain in the UK for longer 
than originally planned 


When you arrived in the UK on 6 June 2009 you did not think that you would be staying here 
fore more than three years. In July 2010 you decide that you will now be remaining in the UK 
until 2013 which will be more than three years from the date you arrived here. 


You will be ordinarily resident in the UK from 6 April 2010. This is because you are now going 
to be in the UK for a longer period than you first thought and the period is now long enough for 
your being here to be considered as “ordinary” for you. 6 April 2010 is the start of the tax year 
in which you made the decision to remain in the UK for longer than you originally planned. 
or 

If you had decided in December 2009—in the same tax year as you arrived here, that you would 
be remaining in the UK until 2013 you would be ordinarily resident from 6 June 2009 which is 
the date you arrived in the UK. This is because; although you did not think you would be 
staying when you first arrived you have decided to stay within the same tax year. The period for 
which you are now going to be here is long enough for your presence in the UK to be considered 
as “ordinary” for you. You were not ordinarily resident at the start of the tax year as you were 
not actually here and so your ordinary residence would begin from the date you first arrived. 


7.8.3 Example 3—Ordinary residence when you buy or lease accommodation for three 
years or more 


When you arrived in the UK on 6 June 2009 you did not think that you would be:staying here for 
three years or more. In May 2010 you buy a house in the UK to live in. 

You will be ordinarily resident in the UK from 6 April 2010. This is because buying the house 
here shows that your being in the UK is now “ordinary” for you. 6 April 2010 is the start of the 
tax year in which you bought the house. 

but 


If you sold the house and left the UK before 6 June 2012, you would be able to say that you were 
not ordinarily resident for the period you were here. 


8 WHEN SOMEONE STOPS BEING RESIDENT IN THE UK 


8.1 What you need to do when you are leaving the UK 


If you are leaving the UK permanently or indefinitely, either to work or for another reason, you 
must tell HMRC by contacting your Tax Office. They will give you form P85 to complete so that 
you can get any tax refund you are owed. They will also tell you if you will need to complete a 
UK tax return after you have left the country. aS 


Your tax office can also help you work out if you will become non- resident and/or not 
ordinarily resident. When you have been resident and/or ordinarily resident in the UK you will 
have many links to this country and you might find that some of these links continue after you 
leave the country and will mean that you remain resident or ordinarily resident here. The terms 
“Residence” and “Ordinarily Resident” are explained in Chapters 2 and 3 of this guidance. 
If you are leaving the UK to work abroad you, need to. particularly consider carefully 
paragraphs 8.4, 8.5 and 8.8. The guidance we offer here will not apply, to all people who are 
leaving the UK to work abroad—see paragraph 8.5. i vind Sc7 9 Aditsi 
By leaving the UK “permanently” we mean that you are leaving the country to live abroad and will 
not return here to live. By leaving “indefinitely” we mean that you are leaving to live abroad for a 
long time (at least three years) but you acknowledge that you might eventually return to live here. 
If you have been resident and ordinarily resident in the UK, the act of leaving the UK to go 
abroad does not mean that you will automatically become non-resident ‘and/or not ordinarily 
resident. After you leave the country, your UK residence and ordinary residence:position will be 
affected by a number of factors which include: qlod tlw ud svitiattsb 10 svilewsrlxe 
~ the reason you have left the UK (for example’ to work or live abroad permanently) 
what visits you make to the UK after you have left’) °°)?" (4s) 7 90! teae fo © 
— what connections you keep in.the UK. such-as family, property, businessand: social 
connections PAFURTAp Sree) 
If you normally live in the UK and go ahroad for short periods—for example on holidays. and 
business trips—you will continue to be resident here. This type of short absence reat gota a 
does not affect your UK residence and ordinary residence position... we 
You can also get form P85 online at www.hmrc.gov.uk. asol arweliode no osed garbbeen 


\¢C 
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You cannot complete the form online but you are able to download and print the form which you can 
then. send to your Tax Office. 

You will find the address of your tax office and your HMRC reference number on any 
correspondence you have received from us, including your most recent form P60 and form P45. 

If you are unsure you can contact:your local HMRC office who will be able to assist you. You can 
find your local tax office in the telephone directory or by visiting our website at www.hmrc.govy.uk. 


8.2 Leaving the UK permanently or indefinitely 

If you are leaving the UK permanently or indefinitely you will only become not resident and not 
ordinarily resident from the day after the day of your departure, as long as you have actually 
physically left the UK and have left for the purpose you have stated, not for example, to have a 
holiday until you move into your new home or begin your overseas employment. 

You can still visit the UK but if your visits here after you have left average 91 days or more in a 
tax year, you will remain resident and ordinarily resident in the UK. 

If you say that you are no longer resident and ordinarily resident in the UK, we might ask you to 
give some evidence to show that you have left the UK permanently or indefinitely. For example, 
we would expect you to show that when you left the UK you had acquired accommodation 
abroad to live in as a permanent home. 

The act of leaving the country is not likely to be sufficient evidence that you have left the UK 
permanently and have become non-resident and not ordinarily resident. 

If you still have property in the UK which you can use after you leave, we might want you to 
explain why you are retaining that property when you say you have left the UK. 

The terms “Residence” and “Ordinarily Residence” are explained in Chapters 2 and 3 of this 
guidance. 

,You can find out what is a UK tax year at Chapter 1, paragraph 1.4.25. 

To find out how to calculate your average visits to the UK and an example of how to make the 
calculation, see paragraph 8.3. 


8.3 How to calculate your average visits to the UK 

You only need to calculate the average of your visits to the UK after you haye physically left and 
have become non-resident and/or not ordinarily resident. 

{f you do need to calculate your annual average visits to the UK, you do so like this: 


Total days visiting the UK aki 
a a Oi aba averase wisits 
Total days since leaving 


When you are making this calculation, you do not include the days which you spent in the UK in 
the year before your original departure. The calculation looks at a maximum of your visits in the 
most recent four years since you left the UK. 


Example 
This is an example for illustrative purposes and any calculation you make would be based 
upon your own circumstances—the date that you actually left the UK. 
You left the UK to live abroad on 5 October 2007. A first review of your average visits is made 
after 5 April 2009. 
Since you left the UK on 6 October 2007 (i.e. the day after the day of your original departure) 
your visits to the UK have been: 
30 days between 6 October 2007 and 5 April 2008 
50 days between 6 April 2008 and 5 April 2009 
The total number of days since you left the UK are: 
183 days between 6 October 2007 and 5 April 2008 (the tax year ending 5 April 2008 fell in 
a leap year and so February 2008 has 29 days) and 
365 days between 6 April 2008 and 5 April 2009 
To make the calculation, add up the total of your visits during the period of review—80 days 
(30+50). You also add the total number of days that have passed since you left the UK during 
the period—548 (183+365). You then divide the total number of your visits by the total 
number of days since you left the UK and multiply by 365 (the number of days in a year). The 
calculation would therefore be: 


80 
—— x 365 = 53.28 days 
548 


If you are continuing to remain abroad, the average of your annual visits is calculated in reviews 
after 5 April each subsequent year and following this example would be calculated like this: 

— Second Review after 5 April 2010—include your visits from 5 October 2007 to 5 April 2010 
~ Third Review after 5 April 2011—include your visits from 5 October 2007 to 5 April 2011 
As the average is looked at over a maximum period of four years, after the third review, the year 
of departure is dropped from the calculation: 
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— Fourth Review, after 5 April 2012—include your visits from 6 April 2008 to 5 April 2012 


This calculation, over the most recent four year period, would continue like this for as long as 
you remained out of the UK. 


8.4 Leaving the UK to work abroad—employees not covered by 

this guidance 

There are special rules for some employees who work abroad which are not dealt with in this 

guidance. This guidance will not apply to you if you are a: 

—~ Crown employee (eg a member of the UK armed forces, a civil servant, diplomat, etc.) 

— Anemployee of the institutions of the European Union (EU) 

— UK Merchant Navy seafarers 

— Oil and Gas exploration/extraction industry employee (when your employer is not resident 
in the UK) 

In all of these circumstances, you should write to the HMRC office dealing with your type of 

employment abroad. To help you, these are listed aside. We will be happy to give you advice on 

your particular circumstances. When writing, you should give us your National Insurance 

Number and the details about your employment abroad. 


The HMRC offices dealing with special types of employment abroad are: 


Crown Employees South Wales Area, Cardiff 

EU Employees HMRC, CAR Residency, Liverpool 
Merchant Navy Seafarers South Wales Area, Cardiff 

Oil and Gas Industry HMRC, CAR Edinburgh 


The full postal addresses of all of these offices can be found in Chapter 12—“Contacting 
HMRC”. 


8.5 Leaving the UK to work abroad as an employee 


If you are leaving the UK to work abroad full-time, you will only become not resident and not 
ordinarily resident from the day after the day of your departure, as long as: 


— you are leaving to work abroad under a contract of employment for at least a whole tax year 
you have actually physically left the UK to begin your employment abroad and not, for 
example, to have a holiday until you begin your employment 
— you will be absent from the UK for at least a whole tax year 
— your visits to the UK after you have left to begin your overseas employment will: 
— total less than 183 days in any tax year, and 
— average less than 91 days a tax year. This average is taken over the period of absence up 
to a maximum of four years—see 8.3 which will show you how to work out this average. 
Any days you spend in the UK because of exceptional circumstances beyond your 
control, for example an illness which prevents you from travelling, are not normally 
counted for this purpose 
If you do not meet all of these conditions, you will remain resident and ordinarily resident in the UK 
unless paragraph 8.2 applies to you. 
If your employment comes to an end and you do not return to the UK it will be necessary to 
consider if you continue to be not resident and not ordinarily resident in the UK. 


What we mean by “full time employment”—UK tax law does not give a definition of “full time 
employment”. The decision on whether or not you are employed abroad full time will depend on, the 
particular circumstances of you case. 


iat say that you are working abroad full time, we would expect you to be able to show that your 
employment: : 


— has a standard pattern of hours which can be compared to a typical UK working week 
or 


if your employment does not have a formal structure or fixed number of working days, it can, 
by looking at the local conditions and practices of the particular occupation, be compared to 
similar full time employment in the country where you are working. 4. 


8.6 Returning to the UK after working abroad 


If you were not resident and not ordinarily resident when you were working abroad and you 
return to the UK when your employment ends you will be not resident and not ordinarily 
resident in the UK until the day before you return to the UK. You will become resident and 
ordinarily resident on the day you return to the UK unless you can show that your return was 
simply a short visit to the UK between two periods of full-time employment abroad. ~ 


However if you have previously been resident in the UK and are returning to become resident 
here again after a period of residence abroad, you might need to consider whether your absence 
from the UK was a period of “temporary non-residence”. If you were temporarily non-resident 


in the UK, this may affect your liability to UK tax when you return to become resident in’ the 
UK again. rovb 2i surhiagsbolto 


12275 Miscellaneous Non-Statutory Material Mise II. 


More information on the UK tax liability of people who have been temporarily non-resident in the 
UK can be found in Chapter 5 of this guidance—see 5.1.5. 


8.7 Changes to your employment when abroad 


If your circumstances change while you are abroad, for example there is a break in full time 
employment, you might no longer meet the requirements of paragraph 8.3 and so remain 
resident and ordinarily resident in the UK. You must tell us about such changes by contacting 
your tax office. 


You must also tell us when you return to the UK at the end of an overseas employment, even if 
you are planning to go abroad again to work under a new contract of employment. You must do 
this even though you see your return to the UK as temporary and for a very short period and 
you should tell us this information by contacting your tax office. 


8.8 Leaving the UK to become self-employed abroad 


If you are leaving the UK to work abroad for yourself in a trade, profession or vocation, then as 
long as your working circumstances are similar to those outlined in paragraph 8.5, you will be 
taxed in the same way. 


8.9 Leaving the UK with your spouse or partner 


When your husband, wife or civil partner leaves the UK to work abroad within the terms of 
paragraphs 8.5 or 8.9, you are able to receive the same tax treatment if you accompany or later 
join them abroad. This treatment is by concession (extra-statutory concession A78) and means 
that even when you yourself are not in full-time employment abroad, you will also be not 
resident and not ordinarily resident in the UK from the day after your departure. This treatment 
will apply as long as: 
- you will be absent from the UK for at least a whole tax year, and 
— your visits to the UK after you have left: 
— total less than 183 days in any tax year, and 
— average less than 91 days a tax year. This average is taken over the period of absence up 
to a maximum of four years—see 8.3 which will show you how to work out this average. 
Any days you spend in the UK because of exceptional circumstances beyond your 
control, for example an illness which prevents you from travelling, are not normally 
counted for this purpose) 


You will remain not resident and not ordinarily resident in the UK until the day before you 
return to the UK You become resident and ordinarily resident on the day you return to the UK. 


More Information in this guidance 


You can find more information on what happens to you when you leave the UK, elsewhere in 

this guidance: 

— Tax treatment in the year you leave the UK—Chapter 2, paragraph 2.5 

— Personal Tax Allowances in the year you leave the UK—Chapter 6, paragraph 6.7 

— Being accompanied by your spouse or civil partner when you leave the UK—Chapter 8, 
paragraph 8.9 

— Investment (ie unearned) Income—Chapter 10 

— Earned Income—Chapter 10 


9 DOUBLE TAXATION RELIEF (DTR) & DOUBLE TAXATION 

AGREEMENTS (DTAS) 

Different countries and states have their own tax rules and laws. When you have income and 
gains from a source in one country and you are resident in another, you may be liable to pay tax 
in both countries under their different tax laws. To avoid “double taxation” in this situation, the 
UK has negotiated double taxation agreements with a large number of countries. 

DTAs are designed to protect against the risk of an individual or a corporate entity being taxed 
twice where the same income is taxable in two countries. 

DTAs also provide details of other things which can affect your liability to UK tax, such as 
whether or not you are able to claim personal tax allowances and what types of income and at 
what rate you will receive relief from UK tax. 

To obtain relief from UK tax under the terms of a DTA it will be necessary for you to make a 
claim under the relevant DTA. 

A table showing the countries with which the UK has a DTA in force can be seen at 9.3 This 
table is correct as at April 2009 and does not show the individual content of each DTA, simply 
the fact than an agreement exists. 

Detailed information about individual DTAs can be found in our Double Taxation Relief Manual 
and Digest of Double Taxation Agreements which can be found on the HMRC website at 
www. hrc. gov.uk. 

You can obtain further information on DTAs by writing to. CAR Residency, Nottingham. The 
address and contact details can be found in Chapter 12—“ Contacting HMRC". 
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9.1 Non residents and residents of more than one country 

If you are a resident of a country with which the UK has a DTA, you may be able to claim 
exemption or partial relief from UK tax on certain types of income from UK sources. You may 
also be able to claim exemption from capital gains tax on the disposal of assets.” 

The precise conditions of exemption or relief can be found in the relevant agreement. It is not 
possible to give full details here as they vary from agreement to agreement. If you are resident 
both in the UK and a country with which the UK has a DTA there may be special provisions in 
the agreement for treating you as a resident of only one of the countries for the purposes of the 
agreement. 


9.1.2 Income which can receive relief under a DTA 

Normally, you will receive some relief from UK tax on the following sources of income under a 
DTA: 

— pensions and some annuities (other than UK Government pensions—see 9. 1 3) 

— royalties 

— dividends (paid before 6 April 1999)——see 9.1.9 

— interest 

Some agreements state that you must be subject to tax in the other country on the income in 
question before you get relief from UK tax. 


9.1.3 UK Government pensions 


If you receive a pension paid by the UK for service to the UK Government or to a local 
authority in the UK, it will usually be taxed only by the UK. 


9.1.4 Relief under a DTA when carrying on a trade or business 


If you are carrying on a trade or running a business through a permanent establishment in the 
UK, you may not qualify for any relief from UK tax on royalties, interest or dividends 
connected with the permanent establishment 


A “permanent establishment” will include a place of management, a branch or_an office. 


9.1.5 Earnings from employment and professional services 

The guidance in this section will not apply if you are an entertainer, sportsman or Emeavoriad, 
Different rules apply to people in those categories—see 9.1.8 Unless you are: an-entertainer, 
sportsman or sportswoman, under many DTAs, when you are a resident of a foreign country for 
the purpose of the agreement, you may be able to claim exemption from UK tax on: 

— earnings from an employment in the UK, and ' 

— profits or earnings for independent, personal or professional services carried out in the UK 


Usually there are conditions to be met before relief is given under a DTA. These are: 
For employments: 


— you must not be in the UK for more than 183 days in the period Sphaiiones in the agreement 
(often twelve months), and 

— your remuneration must be paid by (or on behalf of) an employer who is not resident in the 
UK, and it must not be borne by a UK branch of your employer nl bs 


For independent, personal or professional services: 


— you must not operate from a fixed base in the UK (or, in the case of some agreements, ‘spend 
more than a specified number of days in the UK) 
“Remuneration” is what you are paid for your work or services. 


9.1.6 Teachers and researchers Utd AS (40 


Under some DTAs, if you are a teacher or professor who comes to the UK to teach ina hoot 
college, university or other educational establishment for a period of two years or less, you are 
exempt from UK tax on your earnings from the teaching post- bas tee absences from ee 
UK during this period normally count as part of the two years. © » brvoig « 


Some agreements cover persons who engage in research. ‘Where this | is So, the res are nota 
the same as for teachers. 


If you stay for more than two years you cannot claim exemption and you will be able to fax on 
the whole of your earnings from the date you arrived. Some agreements only allow exemptions 
to be given if the earnings are liable to tax in your home country. If you have already received 
exemption for a visit (or visits) of up to two years, some agreements. will, not allow you. to — 


the exemption again if you make a further visit at a later cates 7129 | IST A Be mB Jos) 
Dive rode NollRpEEE baliga 
9.1.7 Students and apprentices ab nook, sidwoGe Aen agai oa 


Under most DTAs, if you are an overseas student or Br atied visiting the UK ‘solely for 
full-time education or training, you will not. — tax on pao from sources outside the UK 
for you maintenance, education or training. ~ o> aiinteb ionitios hae wzishhn 
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A number of DTAs also provide that students or apprentices visiting this country will be exempt 
from UK tax on certain earnings from employment here. Individual agreements impose various 
restrictions on this relief, including, for example, monetary limits and conditions as to the type 
of employment. 


9.1.8 Entertainers, Sportsmen and Sportswomen 


Under most DTAs, if you are not resident in the UK and you come here as an entertainer, 
sportsman or sportswoman, any payments you receive will be liable to UK tax. This includes 
actors and musicians performing on stage or screen and those participating in all kinds of sports. 
The exemption described in 9.1.5 does not apply to entertainers, sportsmen and sportswomen. 
For guidance on how your income as an entertainer, sportsman or sportswoman is taxed in the UK 
vou should contact the Foreign Entertainers Unit at CAR Residency, Liverpool. The address and 
contact details can be found in Chapter 12—“ Contacting HMRC”. 


9.1.9 Dividends 


If you are resident in the UK, you are entitled to a tax credit when you receive a dividend from 
a company resident in the UK. We charge income tax on the total of the dividend and the tax 
credit. The tax credit is available to reduce your tax liability. From 6 April 1999 the tax credit was 
. from 20% to 10% to reflect the reduction in the rate of tax on dividend income from 
that date. 


[f you are not resident in the UK, the normal rule is that you are not entitled to a tax credit when 
you receive a dividend from a UK company. You do not pay UK tax on any dividends from UK 
companies. 

You may be entitled to a tax credit if you are a resident of a country with which the UK has a 
double taxation agreement and the agreement provides for payment of the same tax credit as a 
UK resident would be entitled to receive. In that case, you are liable to income tax on the total of 
the dividend and tax credit, at the rate of tax laid down in the agreement. 

From 6 April 1999, all double taxation agreements that provide for payment of a tax credit on 
dividends paid by UK companies continued to give a right to claim a tax credit in excess of the 
amount which the UK was entitled to retain. Because the rate of tax credit was reduced from 
5 April 1999 from 20% to 10%, the amount which the UK is entitled to retain under those 
agreements will, in practice, cover the whole of the tax credit. So if you make a claim under an 
agreement where a dividend has been paid on or after 6 April 1999, there will be no balance of 
tax credit left for us to pay to you. 

You may also have the right to a tax credit if you receive UK personal tax allowances and reliefs 
through a claim under a DTA—see Chapter 6, 6.6. But if you can only claim these allowances 
because of the terms of a DTA, whether or not you are entitled to the tax credit will also depend 
on the terms of the agreement. 


9.1.10 Capital gains 


Under many agreements, if you are a resident of another country for the purposes of the 
agreement, you will be liable to tax only in the other country on any gains you make from 
disposing of assets. In that case, you will be exempt from capital gains tax in the UK even if you 
are ordinarily resident here. If, however, you are carrying on a trade or running a business 
through a permanent establishment in the UK, any gains you make from disposing of assets 
connected with the permanent establishment will continue to be chargeable to capital gains tax 
in the UK. 


9.2 UK residents 

If you are resident in the UK and have foreign income or gains which are taxable in both the UK 
and the country of origin, you may qualify for relief against UK tax for all or part of the foreign 
tax you have paid. Even if there is no double taxation agreement between the UK and the other 
Sountry concerned, you may still be entitled to relief under special provisions in the UK’s tax 
legislation. 


9.3 The UK’s DTAs 

These are the countries with which the UK has a DTA in force covering taxes on income and/or 
capital gains. The list does not include limited agreements which are concerned solely with air 
transport and shipping. 

The list is complete as at April 2009. 


Antigua and Barbuda | Lithuania 


Argentina Luxembourg 
Australia : rn Macedonia 


Austria Malawi 
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Azerbaijan _ Malaysia 
Mat 
Barbados Mauritius 
Belarus Mexico 
Belgium Mongolia 
Belize Montenegro 
Bolivia Montserrat 
Bosnia-Herzegovina Morocco 


Botswana 


Brunei 


Bulgaria 


Myanmar (Burma) 
Namibia 


Netherlands 


Canada 
Chile 
China 


Croatia 


Cyprus 
Czech Republic 


Denmark 


Egypt 


Estonia 


New Zealand 
Nigeria 

Norway 

Oman 

Pakistan 

Papua New Guinea 
Philippines 

Poland 

Portugal 


Falkland Islands 


Finland 
Gambia 
Georgia 


Germany 


Ghana 


Greece 


Grenada 


Guernsey 


Guyana 


Hungary 


India 


. 


Indonesia 


Romania 

Russian Federation 

St Kitts and Nevis 

Serbia 

Sierra Leone 

Singapore 

Slovak Republic (Slovakia) 

Slovenia 

Solomon Islands 

South Africa Kei 
Spain 

Sri Lanka 

Sudan 

Swaziland ee ee © 
Sweden 
Switzerland 
Taiwan shuceSbxbs 
Thailand ie iit 
Trinidad and Tobago Biles 


Tunisia iehapew hx 
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Jamaica Turkmenistan 
| Japan Tuvalu 
Jersey Uganda 
Jordan Ukraine 

Kazakhstan USA 
= 

Kenya Uzbekistan 
hu ot) 

_ Kiribati Venezuela 
Kove Repco 
Lesotho 


Commentary—Simon's Taxes Parts E6, F1. 


{0 TYPES OF INCOME 


This chapter provides a series of tables so that, depending on your individual circumstances, you 
can see which types of income are taxable in the UK. There is additional information to help 
you understand the tables and to apply them to your individual circumstances. 

Before using the tables you must decide, by reference to the guidance provided in earlier 
chapters, if you are: 

- resident or non resident in the UK 

~ ordinary resident or not ordinarily resident in the UK 

- domiciled or not domiciled in the UK 

When you are liable to UK tax it means that you will pay UK tax on the income, after relief for any 
allowances and other tax relief you are entitled to. 

The first part of the chapter deals with earned income and the second part with investment 
income. 


More information can be found in this guidance to help you decide your position on: 
- Residence—Chapter 2 

- Ordinary Residence—Chapter 3 

- Domicile—Chapter 4 


Other information to help you understand what we mean by “the UK” can be found at 1.5.23 and 
“abroad”, “foreign” and “offshore” at 1.5.1, 1.5.9 and 1.5.14. 


10.1 Earned Income 


Earned income is any payment you receive as a result of an employment, from a trade, 
profession or vocation you have or from a pension you receive. 

You can earn income both in the UK and anywhere else in the world. What UK tax you have to 
pay on your earned income will depend on whether you are resident or not resident in the UK. If 
you are resident in the UK but are either not ordinarily resident or not domiciled here, you might 
wish to use the remittance basis of taxation which will also affect the amount of UK tax you 
have to pay on income earned from outside the UK. You will always be liable to UK tax on 
income earned in the UK. 

Some UK social security benefits are liable to UK tax. These include the National Insurance 
Retirement Pension and Widows payments. You should remember to include any taxable benefits 
when calculating your taxable income for a tax year. 


10.2 Earned Income—When you are resident in the UK 


Unless you are able to use the remittance basis, when you are resident in the UK you are liable to 
UK tax on the arising basis of taxation. This means that you are liable to UK tax on all of your 
sarned income, wherever it arises. 


More information on the remittance basis can be found in Chapter 5. 
An explanation of the Arising Basis can be found at 1.5.3. 
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10.2.1 Earnings you receive from an employer 


When you are liable to UK tax on the arising basis, you are taxed in the UK on your earnings 
from any employments, whether your duties of employment are carried out in the UK or 
abroad. 

If you choose to be liable to UK tax on the remittance basis, your UK employment earnings are 
taxed in the UK but any earnings from employment abroad will only be taxed if they are 
remitted here. 

There is an exception to the operation of the remittance basis if you are resident and ordinarily 
resident in the UK but are not domiciled here. In these circumstances you will be liable to UK tax 
on the arising basis for any UK employment income and for any overseas employment income 
where any of the duties of employment are carried out in the UK. The remittance basis will only 
apply to foreign employment income where the employment is performed wholly outside the UK 
for a foreign (non-UK) resident employer. A foreign employer is an individual, partnership. or 
body of persons resident outside, and not resident in, the UK. 

If your overseas employment duties are performed wholly or partly outside the UK for a UK 
employer you will not be able to claim the remittance basis and the income will be liable to tax in 
the UK on the arising basis—see table 10.10.1, 4(b) : 

The Table at 10.10.1 will help you see what UK tax you will pay on your income earned from 
employments. 

See 10.6 for more information on where your duties of employment are carried out. 

See 10.8 for more information on your liability from a trade, profession or vocation if you become 
non Resident in the UK. 


10.2.2 Earnings from a trade, profession or vocation 


When you are liable to UK tax on the arising basis you are taxed in the, UK, on. your earnings 
from any trade, profession or vocation, whether the trade, profession or vocation is carried on in 
the UK or abroad. 

If you are liable to UK tax on the remittance basis, your earnings from any trade, profession o1 
vocation carried on in the UK are taxed in the UK but any earnings from a trade, profession o% 
vocation carried on abroad will only be taxed if they are remitted here. 


The Table at 10.10.2 will help you see what UK tax you will pay on your income earned from a 
trade, profession or vocation. 


10.2.3 Pensions 


When you are liable to UK tax on the arising basis you are taxed in the’ UK on most :pensions 
whether they are from the UK or abroad. If you receive pension payments from outside the UK 
(an overseas pension) you might be entitled to a 10% deduction from the amount of UK tay 
chargeable. | 


If you receive lump sums from overseas pension schemes or provident funds, the guidance a' 
10.9 explains your UK tax liability on the lump sum payments you receive. 


If you are liable to UK tax on the remittance basis, you will pay UK tax on any UK pensions 
you receive but any overseas pensions will only be taxed if they are remitted here. You are no’ 
entitled to the 10% deduction for overseas pensions when you use the remittance basis. — 


The Table at 10.10.3 will help you see what UK tax you will pay on your income from pensions 


10.3 Earned Income—Seafarer’s Earnings Deduction (SED)... | . 
If you are a Seafarer (or “mariner”) who is resident and ordinarily resident in the-UK you might 
eS oa to a deduction in your UK tax. This is called the Seafarer’s Earnings Deductior 
A seafarer is a person who performs the duties of their employment on/a ship. A ship does no’ 
include offshore installations like mobile offshore drilling rigs. PPSniss THO 

The SED is only available to seafarers. Benn a So 

You can find more information on the SED on the HMRC website at www, hmre.gov.uk. 

You can also telephone our specialist teams dealing with Seafarers at South, Wales-Area Office 
Cardiff: Contact details can be found in Chapter 12 of this guidance—" Contacting HMRC”. 


- “L « 
Do WOPS) ipias 


10.4 Earned Income—When you are not residentinthe UK = 


10.4.1 Earnings you receive from an employer “* Be oa Sk 
Although identi 255 Gs Uoy nen W-—smoonl berisa =.) 
hough you are not resident in the UK you will still pay UK tax on any employment dutie: 
which you carry out in the UK unless those UK duties are “incidental” to an’ employmen: 
abroad—see 10.6. au ; tent to zized gnieris ont no 2a) to 
You will not pay UK tax on any employment duties which you carry out wholly abroad. 
If your employment duties are carried out partly in the UK and partly abroad you need 'to keer 
details of the employment—those days you spend working in the UK and those working 
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abroad—to allow you to identify the earnings you have received for duties carried out in the UK. 
The duties carried out in the UK will be liable to UK tax. We may ask to see the records on 
which such calculations are based. 


The Table at 10.10.1 will help you see what UK tax you will pay on your income earned from 
employments. 


10.4.2 Earnings you receive from a trade, profession or vocation 

Although you are not resident in the UK you will still pay UK tax on any income you earn from 
a trade, profession or vocation (including a partnership) which you carry out wholly in the UK. 
You will not pay UK tax on any income you earn from a trade, profession or vocation (including 
a partnership) which you carry on wholly abroad. 

If you carry out your trade, profession or vocation (including from a partnership) partly in the 
¥JK and partly outside the UK you will pay UK tax on the part of the profits which relate to the 
trade, profession or vocation carried on in the UK. 

The Table at 10.10.2 will help you see what UK tax you will pay on your income earned from a 
trade, profession or vocation. 

See 10.6 for more information on where your duties of employment are carried out. 

See 10.8 for more information on your liability from a trade, profession or vocation if you become 
non resident in the UK. 


10.4.3 Pensions 

Although you are not resident in the UK you will still pay UK tax on most pensions from 
sources in the UK. 

You will not pay UK tax on pensions from sources outside the UK. 

The Table at 10.10.3 will help you see what UK tax you will pay on your income from pensions 


10.4.4 Double Taxation Agreements 

As someone not resident in the UK, you might be able to make a claim under a Double Taxation 
Agreement (DTA) for your UK earnings or pensions, including taxable UK social security 
benefits to be exempt from UK tax. This will depend on the content of any DTA between the 
UK and the other country concerned. 

If you are not resident for the whole tax year and you do not claim relief under the terms of a 
DTA, your liability on taxable UK social security benefits is limited to the tax, if any, deducted 
before payment. 

More information on double taxation agreements can be found in Chapter 9 of this guidance. 


10.5 Offshore oil and gas workers 

If you are working offshore in the UK oil or gas exploration or exploitation industry you are not 
a seafarer and are not eligible to the SED. 

If you are a non UK resident working offshore in the UK oil and gas industry your work is 
being carried out in the UK if it is in the UK territorial sea or on the UK continental shelf. Your 
earnings will be UK earned income and be subject to UK tax. Any queries you have about the 
repayment of that tax should be addressed to CAR Edinburgh and not to any other HMRC 
office. You might not be due a repayment of UK income tax. 

If you are a resident of a country with which the UK has a Double Taxation Agreement (DTA) 
there might be specific provisions for the offshore oil and gas industry. Any queries you have 
about this should be addressed to CAR Edinburgh. 

In this context “offshore” means: 

— the UK territorial sea (see 1.5.23) 

— the UK continental shelf (see 1.5.24) 

See 10.3 for more information on the SED—the Seafarers Earnings Deduction 

The address and telephone number of CAR Edinburgh can be found in Chapter 12 of this 
guidance—" Contacting HMRC”. 


10.6 Earned Income—Where your duties are carried out 

If you are not resident in the UK or you use the remittance basis, where you actually carry out 
your duties will determine if your earned income is UK income or is income earned abroad. 
Income is taxed in the UK based upon the facts of where the duties, for which you are being 
paid, were carried out. 


Seafarers and Aircrew 

If you are a seafarer or aircrew your duties will have been carried out in the UK and taxed-as 
UK earnings when: — 1 

— your voyage or flight does not take you to a place outside the UK, or 

— you are resident in the UK and your voyage or flight begins or ends in the UK, or 


0] 
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— you are resident in the UK and embarked on part of a voyage or flight which begins and 
ends in the UK 

See 10.3 for more information on Seafarers and particularly the SED—the Seafarers Earnings 

Deduction. 


Other workers 


If your work is normally carried out abroad but you have to carry out some of your duties in the 
UK, the work you do in the UK will be part of your duties abroad only when you can show that 
the work you did in the UK was incidental to the duties of your employment abroad. 


Whether or not duties performed in the UK are incidental to an overseas employment will 
always depend on the circumstances of each particular case. Any decision has to be based on the 
work carried out in the UK—not the amount of time spent on it. But if you spend more than 91 
days working in the UK ina tax year the work will not be incidental as it is reasonable to say that 
someone who spends such an extended period working in the UK is actually working here rather 
than undertaking duties which are incidental to an overseas employment. 


If the work you perform in the UK is the same or is of similar importance to the work that you 
do abroad, it will not be incidental. You will have to show that there is a purpose to work you did 
in the UK which enabled you to do your normal work abroad and which you could only do in 
the UK. 


Examples of work carried out in the UK as part of an overseas employment 


Incidental work: 


— time spent in the UK by an overseas representative of a UK company to make reports or 
receive fresh instructions 

— time spent training in the UK by an overseas employee which does not exceed 91 days in the 
tax year and provided no productive work is carried out in the UK by the trainee during that 
time 

Non incidental work: 


— time spent in the UK as part of the duties of a member of the crew of a ship or aircraft 
— attendance at director’s meetings in the UK by a director of the company who normally 
works abroad. 


10.7 Earned Income from employment when you come to or leave the UK 
part way through a tax year 


The following guidance relates only to income you earn as an employee. All other types of 
earned income are taxed in the same way as unearned income—see 10.11 


When you become resident in the UK 


When you come to the UK during a tax year and you are resident from the date of your arrival 
there is a concession (extra-statutory concession All) which means that you will not pay UK tax 
on your earnings for the part of the tax year before you arrived in the UK. This concession 
applies only to earnings from duties of an employment which was carried on abroad. 


Concession Al1—Residence in the UK: year of commencement or cessation of residence. 


When you are resident in the UK any leave pay you receive is normally, taxable. If you have been 
working abroad and are paid for a period of leave spent in the UK, it will be taxed here as 
“terminal leave pay”. It is taxed as arising in the period to which it relates—even if yout 
entitlement to the leave pay was built up during a period of overseas employment. If you are able 
to claim the Seafarers Earnings Deduction, you may be exempt from UK tax on your leave pay 
but this will depend on your individual circumstances. w 


More information about the Seafarers Earnings Deduction can be found at 10:3. ~ 


When you stop being resident in the UK 


If you leave the UK during a tax year and become non resident here on the day after your 
departure, the concession applying to those entering the UK (extra-statutory concession Al 1) 
works in a similar way. You will pay UK tax on your earnings up to and including -the date of 
your departure but you will not pay UK tax on your earnings after your departure. This 
concession applies only to earnings from an employment which is carried out wholly abroad. 


bry 


10.8 Changing location of a trade, profession or vocation asta’ 

If you carry on a business which is a trade, profession or vocation there are provisions which 
apply when you start or end a business (“commencement” and “cessation” provisions). Among 
other things, these provisions will affect the amount of losses which can be carried forward from 
one business to another. at nag Boe tov if 
If you have been carrying on a business wholly or partly outside the UK and you: AU 
— become resident in the UK, or , fhinveapyoedo Keep 
— cease being resident in the UK rvs rs hi2é1 ees GaDMCiils 


12283 Miscellaneous Non-Statutory Material Misc II. 


then, in some cases, and provided your business is continuing despite the change in your UK 
residence status, we will allow you at that point to be “deemed” to have ceased one business and 
started another. This means that special cessation provisions will apply up to the date of 
“deemed” cessation and special commencement provisions from the date of “deemed” com- 
mencement. 


Normally the cessation and commencement of residence in the UK (and therefore the “deemed” 

cessation and commencement of trade) takes place at the start of the tax year in which your 

change of residence occurs. Despite the “deemed” cessation of one business and commencement 

of another, where this applies, any losses incurred by the business before the change in your UK 

aan status can be carried forward and set against the profits of the “deemed” commencing 
usiness. 


This will not apply to all trades, professions or vocations. It will depend on where the business is 
carried out rather than on where the proprietor of the business resides. 


It is a question of fact whether a change in your UK residence status will trigger the discontinuance 
of one business and the commencement of another. Most trades and professions are carried out in a 
particular location such as a shop or factory. This means that changing the location of a business 
(for example from one country to another) will usually result in the new business being different to 
the old one. Even if the type of business being carried out is the same, the fact that it is in a 
completely new location is likely to mean that it has a different structure, customer base and 
employees. When this is the case the normal rules for the cessation and commencement of a 
business will apply and you will have ceased one business and started a new one. You will not be able 
to carry forward losses from the old business to set against the profits of the new one. 


There are some businesses which are not localised in this way. These businesses are mainly carried 
out by professional people, wherever in the world the person happens to be. Examples of this type of 
trade would be international actors, sportsmen or women, authors and musicians. If you carry out 
this type of profession and continue to do so in the same way after a change in your UK residence 
status, you will be liable to UK tax in the year of the change in your UK residence status as follows: 


— when you become resident in the UK you will be liable to UK tax on the proportion of your 
profits for the full year which reflects the profits made from the date of your arrival in the UK 
to the following 5 April 


— when you cease being resident in the UK you will be liable to UK tax on the proportion of your 
profits from 6 April until the date of your departure from the UK 


10.9 Lump sums received from overseas pension schemes and 

provident funds 

If you receive lump sum retirement benefits from an overseas pension scheme or provident fund 
which relate to an employment outside the UK, you will not be charged UK income tax or will 


be charged at a reduced rate. This is by concession (extra-statutory concession A10). What UK 
income tax you are charged will depend on the extent of your service abroad. 


Concession A10—Lump sums paid under overseas pension schemes. 
You will receive a full exemption where, in the employment to which the pension relates: 


— at least 75% of your total service was abroad, or 

— your total service abroad exceeds 10 years and the whole of the last 10 years service was 
abroad, or 

— your total service abroad exceeds 20 years and not less than 50% of the total service was 
abroad, including any 10 of the last 20 years 

If you do not meet these conditions you will not receive a full exemption. You will be charged 

income tax on the percentage of the lump sum which equals your UK service in the 

employment. 


10.10 Tables showing the scope of liability to UK tax for Earned Income 


Using the tables 


These tables are designed to help you identify your liability to particular types of income, based 
upon your UK domicile and UK residence status and, if appropriate, whether you claim the 
remittance basis. 


Your starting point will be whether you are domiciled in the UK or outside the UK and you will 
then proceed to the question of whether you are Resident and Ordinarily Resident, Resident and 
Not Ordinarily Resident or Not Resident in the UK. 


Some additional notes of explanation are provided as footnotes. 
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10.10.1 Table 1—How Employment Income is taxed in the UK 


Employment 


Arising Basis Employment duties 
(AB) or performed wholly or duties performed 
Your UK | Your UK Remittance partly in the UK wholly outside 
domicile | residence Basis (RB) 5 =< the UK 
status Status claimed Duties Duties 
performed | performed 
in UK outside UK 
Domi- 1 Resident 
ee ae AB Liable! Liable! Liable! 
within Ordinarily 
UK Resident 
2 Resident ks Sade 
and Not F Liable on iable on 
Ordinarily 2(a) AB Liable _ | remittance Remittance 
Resident ; 
INgt 2(b) AB Liable Not liable} Not liable 
Resident 
ciled ; ~— --} --- 
outaide 4 Resident 4(a) AB Liable! Liable! 
Oe a Liabl Liabl 
Ordinaril lable lable 3 
EER aims pt tes (onAB)? | (onAB)>, | Se below 
5 Resident 5(a) AB Liable Liable Liable 
pe Liabl Liabl 
Ordinaril ; lable on iable on 
Resident : SOyRB Liable remittance remittance 
PeNor AB? Liable Not liable. |) Not liable 


Notes—Use of this table is subject to any different treatment provided for under the terms of the relevantarticle in a Double 
Taxation Agreement—Chapter 9 provides information about possible relief under a double taxation agreement. 

' Indicates that you are liable to pay UK tax unless subject to Seafarers Earnings Deduction (SED)—see 10.3 2 For 
individuals not resident in the UK, the arising basis is limited to liability to UK tax on income arising in the UK. 

? For individuals not resident in the UK, the arising basis is limited to liability to UK tax on income arising in the UK. 

* If you are resident and ordinarily resident but are not domiciled in the UK the remittance basis operates differently from 
the way in which it works for individuals who are resident but not ordinarily resident in the UK, You are liable to UK tax 
on the arising basis for any earned income where the duties are performed wholly or partly in the UK. The liability to 
UK tax on income earned wholly outside the UK will depend on the residence status of your employer: 

(a) when your employer is non UK/foreign resident—liable on remittance basis 
(b) when your employer is UK resident—employment earnings are liable on arising basis 


Other Information 


UK residence—see Chapter 2. Ordinary residence—see Chapter 3. Domicile—see Chapter 4. 
Remittance Basis—see Chapter 5. Remittance Basis for persons resident and ordinarily resident 
but not domiciled in the UK—seel0.2.1. Employment duties carried out partly in UK and 
partly abroad—see 10.6. isto! 


10.10.2 Table 2—How Income from a Trade, Profession or Vocation is taxed in the UK 


: Arising Basis Trade or Trade or 
OO Your Uie (AB) or Profession carried | profession carried 
Remittance Basis | on wholly or on wholly outside 
claimed (RB) partly in the UK 


Domicile residence 
status Status 


Domiciled. | 1. Resident.and 
within Ordinarily 
UK Resident 


2 Resident and | 2(a) AB as. yaad io OF Rote 
Not Ordinarily | ; 
Resident AP) RB Jdehle z _Temittance 
3 Not A : ; aft Os. besooig mor 
Es 
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Arising Basis Trade or Trade or 


Ye YN ¢ patie 
capi aebaae (AB) or Profession carried | profession carried 
vats Hains Remittance Basis on wholly or on wholly outside 
: claimed (RB) partly in the UK the UK 


4 Resident and Liable 


Ordinarily 
Resident 


Liable on 
remittance 


4(b) RB Liable 


Domiciled 5 Resident and | 5(a) AB Liable Liable 

outside Not Ordinaril 

UK ot Ordinarily inbl 
Resident 5(b) RB Liable ae tes 
i PRE Liable! Not Liable 


Notes—Use of this table is subject to any different treatment provided for under the terms of the relevant article in a Double 
Taxation Agreement—Chapter 9 provides. information about possible relief under a double taxation agreement. 

' You are liable to UK tax on the profits of the part of the trade or profession which are carried out in the UK. 

? For individuals not resident m the UK, the arising basis is limited to liability to UK tax on income arising in the UK. 


Other Information 
UK residence—see Chapter 2. Ordinary residence—see Chapter 3. Domicile—see Chapter 4. 
Remittance Basis—see Chapter 5. 


10.10.3 Table 3—How Income from Pensions is taxed in the UK 


een UK 


domicile 
status 


Arising Basis (AB) or 
Remittance Basis 
claimed (RB) 


Non UK 
(overseas) 
Pension 


UK 
Pension 


Your UK residence 
Status 


1 Resident and 
Ordinarily 
Resident 


AB Liable! 


5. Liable on 
2(b) RB Liable remittance? 
AB? Liable Not Liable 
4B 
: Liable on 
Not Ordinarily Tubies 
Resident cs iable on — 
if; 300) RB Liable remittance- 
6 Not Resident AB? Liable Not Liable 
Nates—-Use of this table is subject to any different treatment provided for under the terms of the relevant article in a Double 
Taxation Agreement—Chapter 9 provides information about possible relief under a double taxation agreement. 
' Less a 10% deduction—see 10.2.3. 
2 If a claim to the Remittance Basis is made then the 10% deduction referred to at 1 above is not available—see 10.2.3. 


* For individuals not resident in the UK, the arising basis is, limited to liability on, pensions originating in the UK, You 
should also see 10.1 for details of UK social security benefits such as National Insurance Retirement Pension. 


Liable 


Domiciled 
within UK 


2 Resident and 
Not Ordinarily 
Resident 


3 Not Resident 


Domiciled 4 Resident and 
outside UK. | Ordinarily 
Resident 


10.11 Investment Income . 

Investment income is any income you have which is not a pension and has not been earned by 
you as an employee, by carrying out your profession or by running your own business. 
Although this list is not exhaustive, investment income includes: 

~ interest from bank and building society accounts 

— dividends on shares 


= interest on stocks. meio jv att 5 ; 
=~ rental income received unless the rental income is part of the income of a trading business 


wet blalahia iain tntinceainns 
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Investment income can arise in the UK and anywhere else in the world. What UK tax you have 
to pay on investment income will depend on whether you are resident or not resident in the UK. 
If you are resident in the UK but are either not ordinarily resident or not domiciled here, you 
might wish to use the remittance basis of taxation which will affect the amount of UK tax you 
have to pay on your investment income from outside the UK. You will always be liable to UK tax 
on investment income from UK sources. 

The table at 10.15 shows UK tax liability on investment income and the tables at 10.14.2 and 
10.14.3 show UK tax liability on foreign investment income when you become resident in the 
UK part way through a tax year. 

Certain types of investment income from sources outside the UK are also known as “relevant 
foreign income”. This term is particularly used to describe unearned foreign income in relation to 
the remittance basis—see 1.5.17 


You can find more information on the remittance basis in Chapter 5 of this guidance. 


10.12 Investment Income—When you are resident in the UK 


10.12.1 Liability on the arising basis 


Unless you are able to use the remittance basis, when you are resident in the UK you are liable to 
UK tax on the arising basis of taxation. This means that you are liable to UK tax on all of your 
investment income, wherever it arises. 


Most banks, building societies and other deposit takers in the UK deduct UK tax from interest 
they pay or credit to your account. If you are resident in the UK but not ordinarily resident here, 
you might be able to arrange to have your interest paid without such tax being deducted. More 
information about this can be found in 10.13. 


Also when you are resident in the UK but not ordinarily resident here, you might not be liable to 
UK tax on UK Government “FOTRA” securities. More information about this is found in 
LOM: 


Most investment income from sources outside the UK and some from sources in the UK will not 
have had UK tax deducted before it is paid to you. This does not make it “UK tax free” and UK 
tax might be due on such income. You should ensure that you tell HMRC about all such income 
and that it is included on any Self Assessment return you complete. If the foreign investment 
income has been subject to foreign tax in the place it was generated, you will normally receive a 
deduction against your UK tax liability. We would expect you to be able to produce documen- 
tary evidence of such foreign tax if we were to ask to see it. We will not repay overseas tax 
deducted from a non UK source in the UK. 


10.12.2 Liability on the remittance basis 


If you use the remittance basis you are liable to UK tax on all of your investment income from 
UK sources but any foreign investment income will only be taxed in the UK if they are remitted 
here. 


When using the remittance basis, certain types of investment income from sources outside the 
UK is often referred to as “relevant foreign income”—see 1.5.17. 

The table at 10.15. shows UK tax liability you have on investment income. The guidance at 
10.14. tells you about UK tax liability on foreign investment income when you become resident 
or stop being resident in the UK part way through a tax year. 


10.13 Investment Income—when you are not resident in the UK 


Although you are not resident in the UK you will still be liable to pay UK tax-on investment 
income from UK sources. 


You will not be liable to pay UK tax on any investment income from sources outside the UK. 
The table at 10.15. shows UK tax liability you have on investment income. The guidance at 


10.14. tells you about UK tax liability on foreign investment income when you neconic resident 
or stop being resident in the UK part way through a tax year. 


10.13.1 Income from property in the UK . Dai! 


If you have profits from letting property situated in the UK, they are liable to tax in the UK, 

even if you are not resident here. This type of property income is dealt with by HMRC under the 

Non-resident landlords” scheme. If your usual place of abode is outside the UK and: 

— you receive rental income direct from the tenant, the tenant must first deduct: tax at the basic 
rate and pay it to HM Revenue and Customs, or ; ( 

— a letting agent collects the rental income for you, the letting agent must me tax at ibe 
basic rate from the income received, less any allowable expenses paid on your behalf 


Credit for any tax deducted in this way will be given against your UK income tax liability fe? 
you complete a Self Assessment return. fs ano lebaabivib 


You can find more information about the Non-resident landlords scheme\ on. our — al 
www. hmre. gov.uk. srtoont isin 
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You can apply to CAR Residency in Liverpool for approval to have your property income paid 
without tax being deducted. You can only apply for this approval if you undertake to comply 
with all your UK tax obligations and: 

— your UK tax affairs are up to date, or 

= you have never had any UK tax obligations, or 

— you do not expect to be liable to UK income tax 

The address and telephone number of CAR Residency in Liverpool can be found in Chapter 12 of 
this guidance—*“Contacting HMRC”. 


10.13.2 UK Government Securities 


If you are not resident in the UK or are resident in the UK but not ordinarily resident here, you 
will not pay UK tax on the interest that arises on UK Government “FOTRA’” securities unless 
the interest received forms part of the profits of a trade or business which is carried on in the 
UK. UK tax will also be charged in cases where laws to prevent tax avoidance provide that the 
income is to be treated as belonging to another person. 


If you hold securities with a nominal value of more than £5,000 during a tax year in which you 
are resident in the UK at any time, special tax provisions (the “accrued income scheme”) will 
apply when the securities are transferred. You will be charged UK income tax on the interest that 
has built up (“accrued”) over the period you owned the securities following the last interest 
payment, even if you were not resident in the UK for part of that period. 

“FOTRA” stands for “Free of Tax to Residents Abroad’. Interest paid on FOTRAs is paid without 
UK tax deducted and if you are liable to UK tax and receive interest from a FOTRA you must tell 
ahs and make sure that the interest you receive is included on any Self Assessment return you 
complete. 


10.13.3 Interest from building societies and banks 


Most banks, building societies and other deposit takers in the UK deduct UK tax from interest 

they pay or credit to your account. If you are not resident in the UK or are resident but not 

ordinarily resident here, you might be able to arrange to have your interest paid without such tax 

being deducted. You should only do this if you know that you are not going to be liable to UK 

tax. Whether you can do this will depend on the terms and conditions of the account and 

whether or not your bank, building society or deposit taker offers this facility. Where this facility 

is available on an account you complete a “not ordinarily resident” declaration for the bank, 

building society or deposit taker (not HMRC) which states that you want your interest to be paid 

or credited without tax being deducted. 

If you (or, in the case of joint accounts, any of the people who are beneficially entitled to the 

interest) become resident or ordinarily resident in the UK, you must tell your bank, building 

society or deposit taker right away so they can start to deduct tax from the interest paid. 

To receive your interest without UK tax being deducted: 

— ask your bank, building society or deposit taker for a declaration—form R105 

— give the completed declaration to your bank, building society or deposit taker 

— declarations will only have effect from the date it is received by your bank, building society or 
deposit taker—they cannot be back-dated 

— If the account is a joint account you can only complete a declaration if all of the people who are 
beneficially entitled to the interest are not resident or not ordinarily resident. 


10.14 Investment income when you come to or leave the UK part way 
through a tax year 


10.14.1 When you become resident in the UK 

When you come to the UK during a tax year and are resident from the date of your arrival, you 
are liable to UK tax on your UK investment income for the whole of the tax year, subject to the 
terms of any DTA which might apply to you. 

You will not be liable to UK tax on foreign investment income arising before the date of your 
arrival under extra-statutory concession All. From the date of your arrival in the UK you will 
be liable to UK tax on your foreign investment income, subject to whether you use the 
remittance basis of taxation in the year of your arrival. 

More details on Double Taxation Agreements can be found in Chapter 9 of this guidance. 

More details on the Remittance Basis can be found in Chapter 5 of this guidance 

An exception to the rule of UK Income being chargeable is FOTRA—see 10.13.2 


10.14.2 When you stop being resident in the UK 


When you leave the UK during a tax year and become non resident here on the day after your 
departure, you will be liable to UK tax on your UK investment income for the whole of the year. 
You will not be liable to UK tax on your foreign investment income following the date of your 
departure under extra-statutory concession All. Up to the date of your departure from the UK 
you will be liable to UK tax on your foreign investment income, subject to whether you use the 
remittance basis in the tax year of your departure. 


2 
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Concession Al1—Residence in the UK; year of commencement or cessation of residence. 


An exception to the rule of UK Income being chargeable is FOTRA—see 10. = gi 


10.14.3 When you do not use the remittance basis 


If you do not use the remittance basis in the year of departure you will be liable to UK tax o1 
your foreign investment income which arose when you were resident in«the UK. unde 
extra-statutory concession A11. 


Concession Al1—Residence in the UK: year of commencement or cessation of residence. 


10.14.4 When you use the remittance basis 


If you use the remittance basis in the year of departure you will be liable-to'UK tax on you 
foreign investment income which you remitted to the UK before you deremne under extra 
statutory concession All. 


Concession Al1—Residence in the UK: year of commencement or cessation of residence. 


10.15 How Investment Income is taxed in the UK 


Arising Basis Investment Income ae 
Your UK Your UK (AB) Or Goiearanent 
domicile residence Remittance Basis | froma | Froma “POTRA’ 
status Status (RB) claimed UK non UK acuritiCs 
source source? 
1 Resident 
and 5 
Ordinarily Liable NIA 
Resident 
Domiciled > Resident Not Liable 
within Sad N 
UK Ordi hi Liable on 
rdinarily . - 
Resident 2(b) RB Liable feinittanke Not Liable 
NOt AB _ Not Liable 


Resident Liable 


Domiciled | 4 Resident 4(a) AB Liable NIAZ 

outside and bl 

UK Ordinarily F Liable, onc} pec 
Resident 4(b) RB remittance Liable? 


5 Resident 5(a) AB Table Not Liable 
ota BES : 


Ordinarily Liable on i 
Resident pda remittance |. Not Liable 


FC CC Cera 


Notes—Use of this table is subject to any different treatment provided for under the terms of the relevant article ina Doub! 
Taxation Agreement—Chapter 9 provides information about possible relief under a double taxation agreement. 
' For individuals not resident in the UK, the arising basis is limited to liability on unearned income arising inthe UK. 
> UK Government “FOTRA” securities are only for those people who are not resident orare not ordinarily resident in th 
UK. If you are resident and ordinarily resident in the UK you will be liable to UK tax on. interest from FOTRAs, eve 
when you are domiciled outside of the UK. 
* Certain types of investment income from a non UK source are also known as “relevant foreign income”, 


Not Liable 


neic 


11 NATIONAL INSURANCE CONTRIBUTIONS rronitste ate 


Most people who work in the UK pay National Insurance ContibuEBas (NICS) in-addition t 
paying tax. There are six classes of contributions, some of! which’ eat towards certain socia 


security benefits. SiqHoG@, ROMAIN o4GN 
When you leave the UK you might still have to continue paying UK NICs niet La esa 7 
live in the UK, you might have to start, paying them. ) \o olrtailt 91 stork 


What NICs you pay will depend on whether: aie bias 

— you are going to or coming from an European eonomic Area (EEA) co ‘count vt includin, 
Switzerland), or 7 vee, 

— you are going to or coming froma voutitry with which the UK has a bilateral Sodial Seeiit 
Agreement, or AU Of Ste P Sd VOR Hw! Ho} 

— you are going to or coming from another fbtcien country which is not within the BE/ 
(including Switzerland) and which does not seal a pat Social b Stickies aaa 
the UK oi} cit 2end sometime 
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The terms “resident” and “ordinarily resident” do not have the same meaning for NICs as they do 
for tax and so the tax rules on residence and ordinarily residence set out in Chapters 2 and 3 of this 
guidance are not relevant to NICs. 


Leaflet NI38 “Social Security abroad” gives guidance on the rules on residence and ordinarily 
residence which apply for NI purposes. You can obtain this from our website at www.hmrc.goy.uk/ 
pdfs!nicolni38. pdf. 


11.1 European Economic Area (EEA) Countries 


The EEA countries are the Member States of the European Union and Iceland, Liechtenstein 
and Norway. 


Switzerland is not a member of the EEA but there is an agreement between Switzerland and the 
EU which means that the EU rules on National Insurance and Social Security also largely cover 
Switzerland. 


The Member States of the European Union are listed in 11.2 


11.2 European Union (EU) Countries 


At April 2009, as well as the UK (including Gibraltar, as the UK applies the EC Regulations to 
Gibraltar as though it is another EEA country, and other EEA countries treat Gibraltar as 
though it is part of the UK), the Member States of the European Union are: 


Czech Republic Malta 
Denmark Netherlands 
» Estonia Poland 


11.3 Countries with bilateral Social Security Agreements in force with 
the UK 


At April 2009, the following countries have bilateral Social Security Agreements in force with the 
UK which cover NICS. Some of these agreements include the Isle of Man, Guernsey and Jersey 
as part of the UK. Where that is the case, the benefits and obligations of the agreement will also 


apply to those countries: 
USA 


Canada (excluding Quebec)’ New Zealand 


eee eet ae 
ee ee 
jMSHISNIVA, ViFiLsse ‘bas0e- Lyi d {AY Ay fi T 
the tblics. of “former Yugoslavia This and references to “The Republic” means the Republics of Bosnia- 


a, Croatia, Kosovo, the former Yugoslav Republic of Macedonia, Montenegro and Serbia. Slovenia is a 
Member State of the EU and is treated in line with other EEA countries, f 
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2 The Double Contributions Convention (DCC) with the Republic of Korea and Japan only cover social security 
contribution liability. The DCC with Canada also covers benefits. 


11.4 If you are going abroad 


11.4.1 Going abroad to an EEA country 


If you are going to another EEA country, the European Community Social Security Regulations 
apply. The general rule is that you will be subject to the social security legislation of the country 
in which you work but there are some exceptions. 


The EEA countries are listed in 11.1. 


The European Health Insurance Card (EHIC) provides for healthcare cover abroad for you and any 

family members who accompany you for the period of your employment in the other country. These 
are issued by the Prescription Pricing Authority (PPA) and application packs can be obtained from 
any UK Post Office. Alternatively you may apply on line at www.dh.gov.uk/travellers or by 
telephone on 0845 606 2030. 


Exceptions when going abroad to an EEA country 


If your UK employer sends you to work in another EEA country for not more than 12 months 
at the outset, you and your UK employer will usually continue to pay UK NICs as if you were 
still in the UK. Your employer will need to apply on your behalf to CAR Residency Newcastle 
for form E101. This form confirms that you will continue to pay UK NICs while working in the 
other country and will ensure that you are not required to contribute to the other country’s 
social security scheme. 


If your job in the other EEA country lasts longer than 12 months—even though you did not 
expect it to—you and your UK employer may continue paying UK NICs for not more than 
another 12 months. But the social security authorities in the other country must first agree to 
this. Your UK employer must, before the end of the first 12 months, apply on form E102 to the 
social security authorities in the other country. Form E102 can be obtained from CAR 
Residency Newcastle. If the social security authorities in the other country agree to the request, 
you will need to ensure that you have a valid EHIC to provide cover for healthcare for you and 
any of your family who accompany you for the period of employment in the other country. 


There are special arrangements that allow you to continue paying UK NICs for longer periods, 
but usually for no more than 5 years. The social security authorities in the other country must 
agree to this. Your employer will need to apply on your behalf to CAR Residency Newcastle for 
such longer periods. If you are allowed to continue paying UK NICs for up to five years the 
EHIC is not suitable. You need to apply to CAR Residency Newcastle for form E106 to provide 
you and any family member with cover for healthcare purposes. 


Similar rules apply if you are self-employed. You must obtain forms E101 and E102 from CAR 
Residency Newcastle and also ensure that you obtain EHICs to provide healthcare cover for 
yourself and any of your family who accompany you for the period of self-employment in the 
other country. 


There are different rules if you belong to one of the following groups: 


— those who work in more than one country; 

— seafarers (mariners); 

— transport workers; 

— civil servants; 

— members of the staff of diplomatic or consular posts; 

— those who work for a member of the staff of a diplomatic or consular post: - 

— members of the staff of the European Communities 

— members of Her Majesty’s forces 

— civilians who work for Her Majesty’s forces in Germany, or for an Creaniaee like NAAFI 
which serves Her Majesty’s forces 


In many of these cases, you may continue to pay UK NICs. 


If you work in another EEA country in any other circumstances, for example, for a foreign 
employer or you intend to remain abroad indefinitely, you will probably have to pay social 
security contributions to the other country’s scheme. If so, you will not be required to pay UK 
NICs. But it might be possible for you to pay UK voluntary NICs to protect your’ basic UK 
pension rights. 


The address and phone number of CAR Residency in Newcastle can be foe in } Chapter 1a 
“Contacting HMRC”. 


Re ae Going abroad to a country which has a bilateral agreement covering ‘NICS with 
e 2irisuw\y Lot 


If you are going to a country with which the UK has a bilateral Social Security pieceareee 
covering NICs, the position will depend on the terms of the particular agreement. The general 
rule is that you will be subject to the social security legislation, of the + COR Yl in which you work 
but there are some exceptions. 12 1adceM 
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The countries with which the UK has a bilateral Social Security Agreement covering NICs are 
listed at 11.3. 


Exceptions when going abroad to a country which has a bilateral agreement covering 
NICs with the UK 


If your employer sends you to a country with which the UK has an agreement, you may be 
required to continue paying UK NICs as if you were still in the UK. How long you continue to 
pay UK NICs will depend on the particular agreement. Your employer will need to apply on 
your behalf to CAR Residency Newcastle for a certificate confirming that UK NICs continue to 
be paid while you are working in the other country. This will ensure that you are not required to 
contribute to the other country’s social security scheme. 
Unlike the EEA, there is no general provision for healthcare in most bilateral agreements. You or 
our employer should consider your healthcare provisions while working in such countries. 
Some agreements include provisions which may allow you to continue paying UK NICs for 
longer than the normal period under the agreement. 
If you are self-employed, not all agreements will cover you. In the case of those that do, similar 
rules apply as for those in employment. 
Certain agreements contain special rules for particular groups, such as civil servants, mariners or 
transport workers. 
If you work in a country with which the UK has an agreement in any other circumstances, for 
example, for a foreign employer, or you intend to remain abroad indefinitely, you will probably 
have to pay social security contributions to the other country’s scheme. If so, you will not be 
required to pay UK NICs. But it might be possible for you to pay UK voluntary NICs to protect 
your UK basic pension rights. 
The address and phone number of CAR Residency in Newcastle can be found in Chapter 12— 
“Contacting HMRC”. 


11.4.3 Going abroad to another country which is not within the EEA and does not have a 
bilateral agreement covering NICs with the UK 


If you are going to a country which is not within the EEA and does not have a bilateral Social 
Security Agreement with the UK, the position will depend on the domestic rules there. 

If your UK employer sends you to work in a country outside the EEA and not covered by a 
bilateral agreement, you will be required to continue paying UK NICs for the first 52 weeks of 
employment in the other country where all of the following conditions apply: 

— your employer has a place of business in the UK, and 

— you are ordinarily resident in the UK, and 

— you were resident in the UK immediately before starting the work abroad 

No certificate is required to confirm that you continue to pay UK NICs. Some countries will 
require you, in addition to your UK NICs to contribute to their social security scheme. After 52 
weeks you are not required to continue paying UK NICs, but you may pay voluntary NICs to 
protect your UK basic pension rights. 

Should you decide not to pay voluntary UK NICs, your National Insurance record will still be 
protected for certain social security benefits (but not retirement pension or widow’s benefit) on 
your return to the UK. 


11.5 If you are arriving in the UK from abroad 

If you arrive here from abroad and take up employment with a UK employer or take up 
self-employment, you will generally be required to pay UK NICs but there are some exceptions 
to this rule. 


11.5.1 Arriving in the UK from an EEA Country 


If an employer in another EEA country sends you to work in the UK for up to 12 months 
(longer in special cases), you may be able to continue paying social security contributions. If 
form E101 is issued by the foreign social security institution, confirming that you continue to 
contribute to the foreign scheme, you will not have to pay UK NICs. There are similar provisions 
for self- employed people who are working temporarily in the UK. 


The EEA countries are listed at 11.1. 


11.5.2 Arriving in the UK from a country with a bilateral agreement 


If you are sent to work temporarily in the UK by an employer in a country with which the UK 
has a bilateral Social Security Agreement covering NICs, you may be able to continue paying 
foreign social security contributions. If a certificate is issued by the foreign social security 
institution, confirming that you continue to contribute to the foreign scheme, you will not have 
to pay UK NICs. 

The countries with which the UK has a bilateral Social Security Agreement covering NICs are 
listed at 11.3 
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11.5.3 Arriving in the UK from another country which is not within the EEA and does not 
have a bilateral agreement covering NICs with the UK 


If you are sent to work temporarily in the UK by an employer in a country which is outside the 
EEA and not covered by a bilateral Social Security Agreement, the general rule is that neither 
you nor your employer has to pay UK NICs for the first 52 weeks of your employment in the 
UK. NICS are payable from the 53"? week. If the foreign employer does not have a place o: 
business in the UK, NICs are due from the UK “host” employer. 


If you are not sent to work temporarily in the UK by a foreign employer you will be liable to pay 


NICs from the outset of your employment in the UK. 


12 CONTACTING HMRC 


In a number of places in this guidance we refer to matters which are dealt with by specialis 


offices of HM Revenue and Customs. These offices and their addresses are as follows: 


Charity, Assets and Residence 

Edinburgh 

For employees working in oil and gas 
extraction industries (where the employers 
is not resident in the UK) 


Charity, Assets and Residence 

Complex Personal Tax Teams 

Saughton House 

Broomhouse Drive 

Edinburgh 

Scotland 

EH11 3XR 

Phone: 0131 519 7194 and 0131 519.7329 
(from UK 

00 44 131 519 7194 and 00 44 131 519 7329 
(from abroad) 


Charity, Assets and Residence 

Liverpool 

For non-resident employees, employees of 
institutions of the European Union and 
members of visiting forces who are posted 
to the UK 


For non-resident entertainers and sports 
persons 


Charity, Assets and Residence 
Newcastle 

For information on UK National 
Insurance Contributions 


* 


Charity, Assets and Residence (Residency) 
St Johns House 

Merton Road 

Liverpool 

England 

L75 1BB 

Phone: 0845 070 0040 (from UK)* 

00 44 151 210 2222 (from abroad)* 

*These telephone numbers should only be 
used if you are seeking help in deciding 
whether you are resident in the UK. If you 
already know your UK residence position 
and are making a specific query, you should 
make your enquiry in writing. 
email: via our website at 
www.hmrc.gov.uk/enr/email-htm 


Foreign Entertainers Unit Charity, Assets 
and Residence (Residency) _ 

St Johns House 

Merton Road 

Liverpool 

England 

L75 1BB 

Phone: 0151472 6488 (from UR 

00 ae 151 6488 Grp ie nlispagHee 


+8 es 


Charity, Assets and pabianents (Resins) ; 
Benton Park View Newcastle Soon dyne. ts 
England ~~~ pean 
NE98 1ZZ tow o3 tms2 s16 
Phone: 0845 915 4811 (from: UK) «= ie & 28 


00 44 191 225.4811 (from abroad): i907 M3isTO 
email: via our website at...) o> sou) ies 
www.hmre. gov. uk/enr/email-htm. AALS agin 


driaw Paso mul 
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Charity, Assets and Residence 

Nottingham 

For written enquiries regarding Double 
Taxation Agreements and Dual Residence 


South Wales Area 
For Merchant Navy seafarers 


South Wales Area 

For Crown employees or pensioners (for 
example, civil servants, diplomats, members 
of the armed forces) 
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Charity, Assets and Residence (Residency) 
Fitzroy House 

PO Box 46 

Nottingham 

England 

NG2 1BD 

email: via our website at 
www.hmre.gov.uk/cnr/email-htm 


South Wales Area, Cardiff (Compliance) 
Marine Group 15 East 

Ty-Glas 

Llanishen 

Cardiff 

Wales 

CF14 SFP 

Phone: 0845 300 3949 (from UK) 00 44 161 
931 9070 (from abroad) 

email: via our website at 
www.hmrc.goy.uk/cnr/email-htm 


South Wales Area, Cardiff (Compliance) 
Residence Group 15 East 
Ty-Glas 

Llanishen 

Cardiff 

Wales 

CF14 SFP 

Phone: 0845 300 3949 (from UK) 
00 44 161 931 9070 (from abroad) 
email: via our website at 
www.hmre.gov.uk/cnr/email-htm 


[Flowcharts | to 4 are not currently reproduced: see the version of the leaflet on the HMRC 
website at http://www.hmrc.gov.uk/leaflets/c9.htm] 


April 2009. © Crown Copyright 2009 


Note—This version of HMRC6 was published on the HMRC website in April 2009 and is likely to be amended and 


re-issued later in the year following a consultation. period. 
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IR56: Employed or self-employed? 


A GUIDE TO EMPLOYMENT STATUS FOR TAX AND NATIONAL 


INSURANCE CONTRIBUTIONS 


Introduction 


OSIIN 


This general guide to employment status for tax and National Insurance contributions (NICs) 
will help in deciding whether you are an employee or self-employed. Although it is aimed at 
workers, it will also be useful for those who engage workers. 

Note—Employees should now; refer to the Factsheet ES/FS1, “Employed or self-employed for tax and National Insurance 
contributions”, see Misc IIIA below, which replaces the information in this booklet. Employers may continue to refer to 
IR56 until it too is replaced by an updated factsheet. 

Your employment status will affect how much tax and NICs you pay and how it will be collected. 

The type of National Insurance that you pay will affect some types of benefits, for example, 

whether you can receive Statutory Sick Pay when you are unable to work through ill health. 

The person you work for needs to decide your correct employment status. It is their resDUnSIOE 

ity and it is important that they get this right so that you— " 

— get the appropriate employment rights 

— pay the right amount of tax and NICs, and 

— have access to the correct benefits. 

If you are an employee or sélfemployed for tax purposes “e you are also likely to be regarded 

as having that same status for employment rights 9 benefits purposes. You can get further 

information about these issues from— 
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— Department of Trade and Industry (for employment rights) at www.dti.gov.uk and b: 
phoning 020 7215 5000, and 

— Department for Work and Pensions (for benefits) at www.dwp.gov.uk and by phoning 02t 
7712 2171. 


If you are employed, your employer will need to deduct tax from your pay (through PAYE) anc 
Class 1 NICs. If you are self-employed, you are responsible for paying your own tax and NICs 


* Just because you are employed or self-employed in one job, it doesn’t necessarily mean you will b 
in another job. 


Determining employment status 


The law for tax and social security legislation does not define ‘employment’ and ‘self 
employment’. But, over the years, the Courts have considered this issue and their guidance o1 
whether an individual is an employee or self-employed is known as case law. 


You or the person you work for, cannot simply choose whether you will be an employee o 
self-employed. It will depend on the terms, conditions and facts of your engagement. 


For example, if you work in the construction industry and possess a CIS4 or CIS6 card that doe 
not mean you are automatically self-employed for each engagement. For more information se 
leaflet IR148 ‘Are your workers employed or self-employed?’ 


Broadly, you are— 


— self-employed if you are in business on your own account and bear the responsibility for th 
success or failure of that business, and 

— employed if you personally work under the control of someone and do not run the risks o 
having a business yourself. 


How do | work out my employment status? 


The questions [below] should help you and the person you work for decide what your correc 
employment status is, although they are only a brief guide and don’t cover every situation. It i 
not possible to list all the factors which may be relevant or provide a precise guide to thei 
relative importance. 


For each engagement, you will need to look at the whole picture taking account of the writte! 
terms and, if necessary, all the facts relating to what happens in practice. Some of these factor 
will be more important than others, depending on the particular circumstances. 


If you work for a company on a production line in its factory, you are almost certainly ai 
employee. You may also have a written contract of service or you may be a member of a pensio! 
scheme open only to employees. 


If you are in business on your own account, you are self-employed. For example, if you run you 
own shop, or are buying and selling goods, or providing services direct to the public from you 
own office premises. 


Usually it will be easy to decide whether you are an employee or self-employed, but there will b 
times when it will not be so easy. You will need to look at the job as a whole, taking into accoun 
all the conditions that you are required to work under. This guide will help you and the perso: 
you work for to decide, but it is not possible to cover all scenarios and situations. 


Help and advice 


If you are unsure, or you have any questions, you need to speak to your local Status Inspector o 
Status Officer. They are responsible for enquiries and decisions about employment status. Yo 
can ask at your local Inland Revenue Enquiry Centre for the name and TelephEne ppb of th 
Status Inspector or Status Officer. 


You can find detailed guidance by viewing our Employment Status Manual on our website 2 
www.inlandrevenue. gov.uk/manuals/esmmanual. 


Employment law and protection 


As well as applying for tax and National Insurance purposes, these considerations 1 may apply i 
employment law matters such as unfair dismissal and redundancy. Other considerations ma 
also be relevant in these areas, so the position under employment law will not necessarily be th 
same as under tax and National Insurance law. 


For employment protection purposes the employment tribunals, which are independent judicie 
bodies, will decide whether someone who makes a complaint i is an spl yes, or sa emnloyes: 


Dil) TLE Udy 


Special rules 


Some rules do not follow the normal Hepes hs in SE ning employment thos for, tax an 


NICs. nd! Stern okgqe onli 8 


Special rules may apply to certain jobs or positions. For instance, ici raCoehh dyes arly vs 

— your work is arranged through an agency, or dl} of 229008 Ps 

— you are a company director, the secretary of a club or the halies of ABH other office. you wi 
normally haye to pay tax and NICs as if you are an employee. ad} gaivadea 


Some special rules apply to NICs but not tax. These may affect you if nt ods f6uemIOl 
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— are an office cleaner 

— are a minister of religion 

— are an examiner, moderator or invigilator of an examining board 
— are a school teacher, lecturer or instructor 

— are an entertainer 

— work for someone in your family. 


Ask at your local Inland Revenue Enquiry Centre for advice. 


For more information, see leaflet CA26 ‘National Insurance contributions for examiners, 
moderators and invigilators, lecturers, teachers and instructors’. 

Some special rules apply to tax but not NICs. These may affect you if you are— 
= adeep sea diver 
- a non-permanent, casual or freelance worker in a specified grade in the film or television 

industry. 

For enquiries about status in the film industry contact— 

North-East Metropolitan Area 

Film Industry Unit 

Tyne Bridge Tower 

Gateshead 

NE8 2DQ. 

Tel: 0191 490 3662 

For enquiries about status in the TV broadcasting industry contact 

Manchester Chapel Wharf Area 

TV Industry Unit 

4th Floor, Trinity Bridge House 

2 Dearmans Place 

Salford 

M3 5BS. 

Tel: 0161 261 3255 


Services through an intermediary 

If you use an intermediary (for example, a limited company or a partnership) to provide your 
services, you will need to know about the tax and NICs rules that may apply in those 
circumstances. 


Employed or self-employed? 


Employee 

If you can answer ‘yes’ to all of the following questions, you are probably an employee. 

— Do you have to do the work yourself? 

— Can someone tell you at any time what to do, where to carry out the work or when and how 
to do it? 

— Do you work a set amount of hours? 

— Can someone move you from task to task? 

— Are you paid by the hour, week, or month? 

— Can you get overtime pay or bonus payment? 


Self-employed 

If you can answer ‘yes’ to all of the following questions, it will usually mean you are 

self-employed. 

— Can you hire someone to do the work for you or engage helpers at your own expense? 

— Do you risk your own money? 

— Do you provide the main items of equipment you need to do your job, not just the small 
tools many employees provide for themselves? 

— Do you agree to do a job for a fixed price regardless of how long the job may take? 

— Can you decide what work to do, how and when to do the work and where to provide the 
services? 

— Do you regularly work for a number of different people? 

— Do you have to correct unsatisfactory work in your own time and at your own expense? 


Casual, or part-time working 


The same considerations to determine employment status will apply even if you work part-time 
or on a casual basis, Unless you can answer ‘yes’ to the self-employed questions above, you will 
normally be an employee. 


More than one job 
If— 
— you have more than one job, or 
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— you work for a number of different people for a few days or weeks at a timeyou will need t 
answer the questions [above] for each job. 

If you provide services to many people and do not work regularly for one person to the exclusio 

of others, this may affect whether your work for each is as an employee, or as a self-employe 

person. 

* Remember, just because you are employed or self-employed in one job, it doesn't necessarily mea 

you will be in another job. 

You could even be an employee and self-employed at the same time. For example, you could— 

— be employed as a part-time shop assistant and spend the rest of your time running your ow 
business from home, or 

— work full-time in a factory as an employee, and run a part-time business in the evening c 
weekends. 

You may have a number of casual or part-time activities, and in some may be an employee an 

in others self-employed. It all depends on the facts. 


Tax and national insurance contributions 


Employee 


It will normally be your employer’s responsibility to deduct tax and National Insuranc 
contributions from your pay under PAYE and pay it to the Inland Revenue. - 


Self-employed 
You are responsible for your own tax and National Insurance contributions. This means— 


— telling your Inland Revenue office if you haven't already done so, that you,are in business; 

— telling your Inland Revenue office about all your income. Once you have told us that you at 
in business, we will normally send you a self-assessment tax return each year to enable you t 
do this. However, you must still tell us about income you have in any tax year, even if we d 
not send you a tax return for that year; 

— paying the tax; 

— paying Class 2 National Insurance contributions. We will send youa bill every 13 weeks i 
arrears, unless you choose to pay monthly by direct debit; 

— paying Class 4 National Insurance contributions. 

Being self-employed also affects— 


— the benefits you can claim, such as unemployment benefit; 

— other rights, for example the right to maternity leave, or to a redundancy payment, notic 
rights and so on; 

— liability to the public for the work you do for them. 


When should | register? 
You should tell us as soon as you start working for yourself. 


If you do not register within the first three months of self-employment, you may Hive to pay 
penalty of £100.00. And if you do not register and are not paying tax, you will be breaking th 
law and could be liable to further penalties. 


The easiest way to register is to phone the Helpline for Newly. Self-Employed on 0845 915 451: 


If you would like to know more about how tax and National Insurance affects the sel 
employed, please visit our website at: www.inlandrevenue.gov.uk. 


\ 


Still not sure? 


If you are not sure whether you are an employee or self-employed, or if you have any othe 
questions, please contact your local Inland Revenue Enquiry Centre for advice. _ 
After establishing the relevant facts, they can give you a written opinion about 3 your particule 
employment status for tax and National Insurance contributions purposes. If you do not agre 
we will reconsider it in the light of any additional information you can provide. _ 
If we still cannot agree, you have the right to appeal. You can get a copy of the Department ( 
Constitutional Affairs leaflet ‘Tax Appeals. A guide to appealing against. decisions, of the Aglan 
Revenue on tax and other matters’ from any Inland Revenue Enquiry Centre. 
If you are paying someone to work for you and are not sure if you are the eae aasoHRItH 
for deducting PAYE and National Insurance contributions from their pay, your local Inlan 
Revenue Enquiry Centre can also advise you. 

Ow sfmt-t1sq 10 | 
Further information “aus i EAC BOD S18 


We produce a wide range of leaflets. Some we have mentioned whith you ‘might find useful are 

Hale Are your workers employed or self-employed? PEP ORR ATIO 
5 National Insurance for agencies and people finding work through agen 

CA26 National Insurance for examiners, moderators and invigilators, BET Sne nade 

instructors. : 

COP! Putting things right. How to complain. ro (do] sao edt srom syed BOY 
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Our leaflets are available at www.inlandrevenue.gov.uk and from any Inland Revenue Enquiry 

Centre. Most are open to the public from 8.30am to 5.00pm, Monday to Friday. Addresses are in 

your local phone book under “Inland Revenue’ and at www.inlandrevenue.gov.uk/local. 

You can get many leaflets from our Orderline by— 

-— phone or textphone (for Minicom users) on 0845 9000 404 from 8.00am to 10.00pm, every 
day except Christmas Day, Boxing Day and New Year’s Day. 

- fax on 0845 9000 604. 

— completing. the on-line order. form at. www.inlandrevenue.gov.uk/contactus/ 
staustellform.htm. 

— writing to: PO Box 37, St Austell, Cornwall PL25 5YN. 

Orderline calls are charged at local rates. 

Your library or Citizens Advice Bureau may also have copies of some of our leaflets, but may 

hot have them all. 

These notes are for guidance only and reflect the position at the time of writing. They do not 

affect any right of appeal. 

July 2004. © Crown Copyright 2004 


Misc IV. Using your own vehicle for work 
A FACT SHEET FOR EMPLOYEES 


Many employees who use their own car, van, motor cycle or cycle for work journeys are paid an 
allowance by their employer to cover some or all of the costs. It can be in the form of a lump 
sum or periodic payments, but is usually based on a rate per mile. 

Provided certain rules are met these payments can be made free of tax and National Insurance 
contributions. 


WHAT PAYMENTS ARE INCLUDED IN THE SCHEME? 


The only payments which are free of tax are those— 

— made to you personally (not those made to someone else on your behalf); 

— for expenses related to your use of your own vehicle for work journeys; 

- within a limit fixed by law which is based on your business mileage. 

All other payments related to your own vehicle (including those made to someone else on your 
behalf) are taxed as earnings in the normal way. 

The rules for National Insurance are slightly different, but your employer is responsible for 
working out any amounts which you are entitled to receive without paying NI contributions. 

[If you are paid an allowance for non-work journeys, the payments are subject to tax and NICs in 
the usual way and nothing in this factsheet applies to those payments. 


WHICH JOURNEYS ARE ‘WORK JOURNEYS’? 

Work journeys are those which you have to make in the course of doing your job. They include, 
for example, delivering goods or making calls to customers. 

Any private journeys unrelated to work are not included. Nor are journeys to and from your 
usual place of work (commuting journeys), even if you call at a client’s on the way (unless the 
journey is significantly different from your usual commuting journey). 


HOW ARE THE TAX-FREE AMOUNTS CALCULATED? 

The maximum you can receive tax-free for a tax year is your mileage on work journeys 
multiplied by a set rate per mile. There are three kinds of vehicle, and the rate depends on the 
kind you use—car or van, motor cycle and cycle. You can find the rates at www.hmre.gov.uk/ 
rates/travel.htm. 


WHAT IF MY ACTUAL EXPENSES ARE MORE THAN THE 

TAX-FREE AMOUNT? 

The tax-free amount is the maximum relief you are entitled to in any tax year, so you are not 
entitled to any additional relief in that case, whether for interest payments, business) insurance, 
depreciation or any other payments you may have to make on your car. 


All such expenses have been taken into account in determining the rates. above, 


WHAT IF | AM PAID-MORE OR LESS THAN THE TAX-FREE AMOUNT? 

if you are paid more than the tax-free amount, the excess is taxable as income. Your employer is 
responsible for advising HMRC of the amount and tax is normally collected via your PAYE tax 
code. If you receive a tax return, you are responsible for including the same amount on the 
return. 


OSI 


Misc V. Miscellaneous Non-Statutory Material 1229 


If you are paid less than the tax-free amount, you are entitled to Mileage Allowance Relief fe 
the amount by which the payments you received fall short. For example, if the maximum is 40 
per mile for work journeys in your car and your employer only pays you 36p per mile, you a1 
entitled to additional tax relief of 4p per mile. You can advise HMRC of this by letter, or yo 
can use a form available for the purpose (PDF 97K). 


WHAT ABOUT PAYMENTS MADE FOR PASSENGERS? 

You can receive amounts free of both tax and NICs for carrying fellow employees in a car or va 
on journeys which are also work journeys for them. Only payments specifically for carryin 
passengers count and there is no relief if you receive less, or nothing at all. You can find the ra 
at: www.hmre.gov.uk/rates/travel.htm. 


WHAT RECORDS DO | NEED TO KEEP? 

You will need to keep records of your work journeys (date, mileage, details of journey). You 
employer will need to know the mileage in order to make any expenses payments to you. Yo 
will need them to substantiate your right to any mileage allowance relief, whether or not you d 
this via a tax return. 


WHAT IF | USE MORE THAN ONE VEHICLE IN THE YEAR? 


It does not matter how many vehicles of the same kind you use in the year: you are treated ; 
though you had used the same vehicle throughout. 

Calculations for vehicles of different kinds (a car and a motor cycle, for example) are ke; 
separate. All excess payments must be reported, even if you are entitled to mileage allowan« 
relief for another kind of vehicle. 


WHAT IF | TRAVEL ON BUSINESS FOR MORE THAN ONE EMPLOYMENT? 

If you have two or more employments that are associated then your business travel for both 

added together to work out when you are no longer entitled to the higher mileage rate fi 

business mileage in a car or van for that tax year. 

Employments are associated if they are 

— with the same employer, or 

— with different employers who are under the same control, for example, two differe: 
companies in the same group of companies. 

If the employments are not associated you are entitled to the higher mileage rate for busine 

mileage travelled in each employment as though you did not hold the other employment. 

Please note: this fact sheet is for guidance only and reflects the position at the time of writin 

Further information can be found at www.hmrc.gov.uk/mileage. 

HMRC, December 2005. © Crown Copyright. 


Misc V. IR85—revised guidance 


HMRC has published updated guidance on aspects of IR35, including the supply of servic 
through a limited company or partnership, and calculating deemed payments. These not 
replace the 2001 versions of leaflets IR175 and IR2003 respectively. 


SUPPLYING SERVICES THROUGH A LIMITED COMPANY OR. 
PARTNERSHIP—A GENERAL GUIDE 


Do the rules apply to me? 
The rules will apply to you if you answer “yes” to both the following questions— 


~ Would you be an employee if you worked for your client directly and not through you 
company or partnership? 
— Does the company or partnership you work through meet the conditions set uit Below? 


These questions are explained in more detail below. 


Would | have been an employee of my client? 


The rules only apply if you would have been an employee of your client, had it not been for tl 
existence of your company or partnership. 

If you can answer “yes” to the following questions, you would probably have b been an aes 
of your client for the contract in question and therefore within the new ru’ a 

— Do you work set hours, or a given number of hours a week or a month? = 9) 
— Do you have to do the work yourself rather than hire someone else to do the work for yor 
— Can someone tell you at any time what to do, when to work or how to do the work?) ©» 
— Are you paid by the hour, week or month? russ: 
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- Can you get overtime pay? 

- Do you work at the premises of the person you work for, or at a place or places he or she 
decides? 
Do you generally work for one client at a time, rather than having a number of contracts? 


f you can answer “yes” to the following questions, you would probably not have been an 

smployee of your client and therefore outside the new rules— 

- Do you have the final say in how you do the work for the client? 

- Can you make a loss on the contract? 

- Do you provide the main items of equipment you need to do the job for the client, not just 
the small tools many employees provide for themselves? 

- Are you free to hire other people on your own terms to do the work you have taken on? 

- Do you pay them out of your own pocket? 

- Do you have to correct unsatisfactory work in your own time and at your own expense? 

- Do you have a number of customers at the same time? 

You will have to think about each contract individually. Some people will find that they have 

ome contracts, which would have been employment and so come within the rules, and others 

vhich do not. 

The number of clients you have may be relevant to the decision whether your work for each as 

in employee, or as a self-employed person. If you have many different clients this may indicate 

elf-employment, and be a factor that should be considered in addition to the actual details of 

‘ach contract. If you have a number of different clients, but are unsure whether you are within 

yr outside the rules, you may wish to talk to your HM Revenue & Customs Enquiry Centre. 

More information about employment status can be found at Employment-Status 

vww.hmrc.goy.uk/employers/tmaemployed_or_self-employed.shtml. 


Joes the company or partnership | work through meet the 
ollowing conditions? 
f your services are supplied through a company 
rhe rules apply if— 
you (or your family*) control more than 5% of the ordinary share capital of the company; or 
- you (or your family*) are entitled to receive more than 5% of any dividends from the 
company; or 
you receive, or could receive, payments or benefits from the company which are not salary, 
but could reasonably be taken to represent payment for the services you provide to clients. 
f your services are supplied through a partnership of which you are a partner 
the rules apply if— 
you (or your family*) are entitled to 60% or more of the profits of the partnership; or 
all or most of the partnership’s income comes from providing services to a single client; or 
the profit sharing arrangements in the partnership are designed to ensure that you receive an 
amount based on the payments received for your services to clients. 
* family includes an unmarried partner) 


Nhat happens if the rules apply to my contract? 

(our company/ partnership should operate Pay as you Earn (PAYE) and pay NICs on any 
vayments of salary during the year in the usual way. 

You may also have to pay an additional amount of tax and NICs, based on the payments 
eceived by your company or partnership for your services, at the end of the tax year or earlier, 
f you break your connection with the company or partnership during the year (see “Common 
juestions”). Your company or partnership will also pay employer’s NICs on the same amount. 


Nhat should | do at the end of the tax year? 

\t the end of the tax year you will need to check that you have paid the correct amount of tax 
nd NICs. If not, you may have to pay additional tax and NICs. 

fo calculate if any tax or NICs are due at the end of the year, see the notes “How to calculate 
he deemed payment”. 


>ommon questions 

Joes the deemed payment have to be paid as salary on 5 April? 

No. The deemed payment is simply a means to calculate the tax and NICs due, whether or not 
ny payment is actually made to the worker. It can be paid as salary, but the rules do not require 
his to happen. It may be given to the worker (or others) in the form of dividends, or may be 
etained in the company. 

Vhere the company is treated as making a deemed payment and pays a dividend, it may make a 
laim for relief. If HMRC is satisfied that relief should be given in order to avoid a double 
harge to tax, relief is given setting the amount of the deemed payment against the dividend so 
is to reduce the dividend. 
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The deemed payment and employer’s NICs due on it can be deducted when calculating you 
company’s corporation tax. 

Companies should be aware an extra payment of tax and NICs might be due at the end of th 
tax year and budget accordingly. 

When must I pay any additional tax and NICs? 

Any tax and NICs due at the end of the tax year as a result of the calculation of the deeme« 
payment should be paid according to the normal PAYE and NIC payment rules. The amount o 
the deemed payment and the tax and NICs due on it should, if possible, be included in the PAYI 
return by 19 April and in the Employer’s Annual Return (Form P35), which has to be sent t 
HMRC by 19 May. 

Most of the information needed to calculate the final tax and NICs liability should be availabl 
before 5 April and it should be possible to make an estimate of the tax and NICs due at tha 
point. It will be important to keep records of relevant income and expenditure so that you cai 
do this. 

However, if it is not possible to calculate the correct amount by 19 April, HMRC will accept ; 
payment of a lower amount on account of the tax and NICs due, as long as it is made clear 01 
the Employer’s Annual Return (P35) that the amount is provisional. : 

There will be an interest charge on any of the tax or NICs due on the deemed payment, if it i 
paid after 19 April. But, if you make it clear on the P35 that the amount is provisional, n 
penalties will be charged if you pay the correct amount by the following 31 January. 

This concession on penalties will be reviewed annually to establish whether it should continue t 
apply for future years. 

If you do not send the final amount by 31 January following the end of the.tax year, HMRC wi 
take steps to collect any unpaid tax or NICs, and any interest due. In addition pegatues may b 
sought in cases of negligent or fraudulent conduct. 


What if I stop working through my service company or partnership before the a of. the year? 


If you stop working through your service company or partnership before the end of the year, th 
deemed payment should be calculated in the normal way, and will be treated as having bee: 
made immediately before you stop. Please contact your HM Revenue & Custom Enquiry Centr 
for further advice. 


What expenses can I deduct in calculating the deemed payment? 


In addition to the flat rate deduction of 5%, the following expenses can. be, deducted in th 
calculation. 


— Any expenses met by your company or partnership that an employee of. the client woul 
have been able to claim against income tax if he or she had spent the money personally (suc 
as certain travel expenses, professional subscriptions and premiums for professional indem 
nity insurance). Booklet 480 “Expenses and  benefits—a © ‘tax guide 
(www.hmre.gov.uk/pdfs/emp2003/480-03.pdf) provides full details. ids details about tray 
elling expenses are given in the next section. 

— Any pension contributions paid by the company to an approved pension scheme for you 
benefit (but not for anyone else). 


What travelling expenses are allowed in calculating the deemed payment? 


This will depend on your pattern of working. If you work through your éompany or partnershi 
for a series of clients in different places, you may be able to deduct the costs of travelling to you 
clients’ places of business. Provided you do not expect to spend more than 40% of your workin 


time at any one site you are entitled to a deduction for all journeys from home to the client: 
premises. 


If you do spend more than 40% of your time at a single site, but the bit detthonk is nbaith expecte 
to, and actually does, last for no more than two years, a deduction for travel costs will:also. b 
available. Further details are in Booklet 490 Employee Travel — a tax ay NICs iad - 
employers (www.hmrc.gov.uk/helpsheets/490.pdf).. = ti 


on] t VOtie 
What about company cars? ; ' . B88 ¥ensrt to ba 
For years 2002-03 onwards, whete— wind veruney groin Road ty 
— the intermediary provides a vehicle for you; and / thotatvol 


— you would have been entitled to an amount of mileage allowante telief for. a tax year i 
respect of the use of the vehicle if you had been employed by the client and the vehicle ha 
not been a company vehicle, a deduction is given at Step Three for that amountsjcr ni 


If the company or partnership provides you with a car for your private use, you will have to nd 
tax on this benefit according to the ryles that apply to other.employees.. The amount of the ca 
benefit charge can be deducted (at Step 5) in calculating the deemed ayment. See. sections, 1 
and Be of booklet... 480 .. “Expenses... and. benefits—a ; Mao, guide 


(www.hmrc. gov. uk/pdfs/emp2003/480-03. pdf) for further details. vniquies odt ni benists 
Class 1A NICs paid on the company, car benefit will be deductible. in. the calculation of th 
deemed payment, alongside other employer’s NICs... DSM Hoy th Gstbesiatitronnel 


Your company or partnership will be able to set any costs of providing ar a including capite 
allowances, against its taxable profits. vib orl) soubsr ore 
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What do I need to put on my self-assessment return? 


The deemed payment is treated.as income from employment with the company or partnership. It 
should be recorded on your self-assessment return on the supplementary employment pages. If 
you have any other income from employment with the same company or partnership you should 
record the total amount, including the deemed payment. 


How do I apportion expenses between engagements that are affected by the new rules and those 
which are not? 


In calculating the deemed payment, you can deduct expenses paid by the company or 
partnership which you would have been allowed to claim against tax if you had been an 
employee of the client, and spent the money yourself. These expenses must relate specifically to 
your engagement with that client. You will have to keep suitable records to be able to identify the 
correct amounts. 


‘or example, this could be by reference to car mileage to work out what part of the motoring 
expenses related to engagements affected by the new rules. 


If a client makes a single payment in respect of two or more workers, how will the income be split 
between them? 


This will depend on the particular facts and circumstances. If a company or partnership receives 
a payment in respect of services provided by more than one worker, the payment should be 
apportioned between them, by the company or partnership, on a.reasonable basis. HMRC will 
re-apportion any payment if it.appears the company’s or partnership’s basis of apportionment is 
unreasonable. The company can appeal against the decision of HMRC. 


What are my tax and NICs liabilities if I work overseas? 


If you work overseas your tax and NICs liabilities are the same as if you were employed directly 
by the overseas client. Further information on liability and the rules about residency can be 
found in the Inland Revenue booklet IR20 “Residents and non-residents—liability to tax in the 
United Kingdom” (www.hmrc.gov.uk/pdfs/ir20.pdf). 


Can I avoid the legislation by using an offshore service company? 


No. If you would have been liable to UK tax and NICs had you been employed directly by the 
client, you must pay UK tax and NICs under these rules, whether or not your service company 
is located in the UK. 


If an offshore company fails to deduct and account for PAYE tax and NICs under the 
legislation, liability to pay tax and NICs can be transferred to you. Action to recover employer’s 
NICs not paid by an offshore company could also include action against any assets of that 
company located in the UK. 


HMRC has powers to obtain details of payments to offshore companies from the records of 
clients and agencies. 


Where can I get advice about whether the legislation applies to my contracts? 
Advice can be given on existing contracts only. 


The company or partnership is required to submit a form P35 by 19 May following the end of 
the tax year. Consequently, HMRC will not usually give opinions to companies/partnerships on 
contracts relating to a particular tax year unless all information sufficient to form an opinion is 
supplied prior to that date. 

HMRC will review the facts. This will involve looking at whether the relationship between a 
worker and a client would have been one of employment, if there had been no company or 
partnership. In order to do this, HMRC will review the contract or contracts, which establish the 
relationship. They may also want talk to you and to others, including the client. It is up to you to 
provide all the information. If you do not or cannot do so, it may not be possible for HMRC to 
form an opinion. 

If you do not agree with an opinion given by HMRC, and further discussion has failed to 
achieve agreement, you can request a formal decision against which you can appeal. 


If you would like our opinion on a particular engagement you should send your contract(s) 
to—IR35 Unit, HM Revenue & Customs, North East Metropolitan Area, Fountain Court, 119 
Grange Road, Middlesbrough, TS! 2XA, telephone—0845 303 3535, facsimile—0845 302 3535. 


HOW TO CALCULATE THE DEEMED PAYMENT 


This note explains— 


- how to work out the deemed payment, and 
- how to pay us the tax and NICs due on any deemed payment. 


it also provides answers to some commonly asked questions. 


There is an example at the end of the leaflet and a blank step by step guide, which you can use 
for your own calculation. | godt Bx 


SI 
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How to calculate the deemed payment 


Your company or partnership should operate PAYE and pay NICs in the usual way on an 
salary paid to you during the year, and report any taxable benefits (such as a company car) to u 
on form P11D. 


Your company or partnership will also need to work out what the deemed payment is to find ou 
if any additional tax and NICs will be due at the end of the tax year (or earlier in som 
circumstances, see Common Questions). 


To work out the deemed payment— 


Step Action 
Add up all the amounts your company or partnership received for your services in 
the tax year under contracts to which the rules apply (see notes for more details 
about how to identify such contracts). These amounts may be cash payments or 
non-cash benefits received by your company or partnership. 
Non-cash benefits might include things like the provision of living 
accommodation, the use of an asset such as a car, gifts of assets and other benefit 
Step | or facilities provided by the client. Further guidance about benefits can be found i 
booklet 480 “Expenses and benefits—a tax guide”. 
Deduct 5% from this total of salary and benefits. This is to allow for the costs 
involved in running your company or partnership. This deduction is given 
automatically, but only affects the calculation of the deemed payment. You cannot 
deduct it when you are working out the taxable profits of your company or 
partnership. 
Add any other payments and the value of any non-cash benefits you have received 
Step 2 in the year directly from your client(s) (or from any other third party) unless PAY] 
P tax has already been deducted from the payments before you get them, or the 
benefits have been reported to us on form P11D. 
Deduct certain expenses met by your company or partnership in the year. 
These are expenses for which you would have been able to have claimed tax relief 
personally— 
—if you had been an employee of your client(s); and 
— you had met the expenses yourself out of your salary from your employment. 
You may, however, be able to claim for— 
— travel and related meal and accommodation costs incurred in doing your job or 
in travelling to a temporary workplace you had to attend to perform your job (see 
Common Questions); and 
Step 3 — other necessary expenses incurred solely in doing your job. 
However, where the company or partnership employs a spouse to carry out 
administrative work for the company, it is unlikely that his or her wages will be 
allowed when working out the deemed payment. This is because an employee 
would not have been allowed to deduct those wages when working out his or her 
taxable earnings from employment. ' 
Further guidance about what expenses may be claimed can be found in booklets 
480 “Expenses and benefits—a tax guide” and 490 “Employee travel—a tax and 
NICs guide for employees” and in the notes on the Employment Pages of your ta» 
return. 
Deduct capital allowances for any equipment or machinery bought by your 
company or partnership to the extent that you would have been able to claim 
capital allowances personally— 
—if you had been an employee of your client(s); and 
— had bought the equipment or machinery yourself. 
Capital allowances are an allowance for the depreciation of equipment or 
machinery that it is “necessary” for you to provide to carry out your duties as an 
Step 4 employee. Equipment or machinery is regarded as necessary if you could not do 
your job without it. The equipment and machinery must be things that every 
person doing your job would have to provide. 
For example, your company or partnership may own computer equipment. ~ 
However, if your client provides all of the equipment necessary to complete the jo 
and your company or partnership only uses its own equipment out of choice then 
in calculating the deemed payment, capital allowances will not be allowed for yout 
company or partnership’s equipment. Koy PBR OF 
Step 5 Deduct any payments made by your company for-your own DerseHAar Rene to an 
approved pension scheme. LEA LS OF : 
Deduct any employer’s NICs that your company or partnership has already paid 
on salary paid to you in the year, and Class 1A NICs that will be payable when 
Step 6 your form P11D is submitted. The NICs should be calculated on an annual basis, 
whether or not you are a director of your company (see CWG1 “Employer's quick 
guide to Pay as you Earn and National Insurance contributions”, Card 12. 
Company Directors—National Insurance contributions). ) TWOYT 
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Deduct any salary or wages, any payments to reimburse allowable expenses and the 
value of any benefits in kind you have received from your company or partnership 
in the year, on which PAYE and NICs have already been paid or will be paid when 
you send in form P11D. 

If the amount you are left with at this point is zero or a negative number there is 
no deemed payment. 

However, if the amount you are left with is a positive number, you have to work 
out the amount, which, together with the employer’s NICs due on it, comes to the 
balance calculated after Step 7. 

The step by step guide at the end of this note shows you how to do this. 

The result of this calculation is the deemed payment. If the deemed payment is 
greater than zero you will need to pay some additional tax and NICs. 


Step 7 


Step 8 


WAt the end of this note you will find— 


- a full example of a calculation of a deemed payment; 
= a step by step example; and 
— a blank guide which you can copy and use for your own calculations. 


How to account for the deemed payment 


Employer forms 


The deemed payment and any tax and NICs due on it should be entered in the normal way on 
the deductions working sheet. The “Employers further guide to PAYE and National Insurance 
contributions” (CWG2) explains how to work out PAYE and NICs for various pay intervals. 


Any tax and NICs due at the end of the tax year as a result of the calculation of the deemed 
payment should be sent to us by 19 April following the end of the tax year in which the deemed 
payment arises, along with any other tax and NICs due to be paid at that date. 


The deemed payment and the tax and NICs due on it should be included in the totals of pay, tax 
and NICs in the end of year PAYE returns (forms P35 and P14) which you need to send to us by 
19 May. The deemed payment should also be included on form P60, which your company needs 
to give to employees by 31 May. 

The deemed payment and any tax and NICs due on it do not have to be identified separately 
from any other pay, tax and NICs included in your end of year forms. On the P35, the tax and 
the NICs can simply be included in the total tax and total NICs boxes, but there is a question to 
answer at box 6 of the checklist on the front of form P35 to tell us whether or not PAYE and 
NICs on a deemed payment are included in the total figures. 


If you are unable to complete your deemed payment calculation by 19 April, we will accept a 
payment on account at that date of the tax and NICs due on the deemed payment. However, you 
will need to tell us in a note accompanying your form P35 by 19 May that the amount paid on 
19 April and reflected in the end of year forms sent in by 19 May is provisional. 

Interest will be due in the normal way on any of the tax or NICs due on the deemed payment 
that is not paid to us by 19 April, but, as long as you tell us by 19 May that your figures are 
provisional, no penalties will be charged, provided you send us supplementary forms P35 and 
P14 and pay any balance of tax and NICs due in respect of the deemed payment by the 
following 31 January. This concession on penalties will be reviewed annually and notice will be 
given if it is to be withdrawn. 


Self-assessment returns 


The deemed payment is treated as income from employment with your company or partnership 
and the tax is treated in exactly the same way as other PAYE tax. 

The pay and tax details should therefore be recorded on your self-assessment return on the 
supplementary employment page relating to your work through your company or partnership. 
However, as the pay and tax details on the P60 given to you by your company or partnership 
should include the deemed payment and the tax, there is no need to enter the figures separately 
on the employment page. You simply enter the total P60 pay and tax figures in the relevant 
boxes. If, however, only a provisional amount of tax has been paid by the time you get your P60, 
you may receive a revised one when the correct deemed payment is calculated and tax accounted 
for. In such a case, you should use the pay and tax figures on the revised P60. 


Company or partnership accounts 


Your company or partnership may deduct the deemed payment and any employer’s NICs due on 
it in calculating its tax liability, whether or not the amount is actually paid in the form of salary. 
This deduction is only allowable in calculating the taxable profits for the accounting period in 
which the deemed payment is treated as paid. It does not affect your company’s or partnership’s 
tax computations for other purposes, which should only show the salary it has actually paid. 


Common questions 
Q What happens to the deemed payment at the end of the tax year? 
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A The deemed payment is simply a means of calculating any tax and NICs due! Your company 
does not have to pay anything to you, but it does have to pay the tax and NICs to us. 

Q What if the money is paid to me as a salary after the end of the tax year, rather than as 
dividends? ; 

A Any money paid as salary will be subject to the normal PAYE and NICs rules, whenever that 
salary is paid. Any salary paid in a later year will reduce the amount of the deemed payment in 
the tax year in which it 1s paid. 

If your company pays you a salary after the end of a tax year in which you have paid tax and 
NICs on a deemed payment, and your salary in the later year is more than the amount your 
company receives from engagements covered by the legislation, after deductions, then you may 
pay more tax and NICs than you need. You should seek advice from your professional adviser if 
you think this situation applies to you. 

Q What happens if my company does not pay me any salary? 

A If your company is treated as making a deemed payment to you, but actually uses the money 
to pay dividends to you (or others), then the rules ensure that those dividends can be paid 
without further tax becoming due. The dividends can be paid during the same tax year as the 
deemed payment or in a subsequent year. 

Your company should write and tell us about any dividends it has paid which it wants to be 
exempted under this rule. We will need the following information. 


— The name and tax reference of the company making the claim. 

— The name(s) and tax reference(s) of the person(s) who received the dividend(s). 

— The amount of the dividend paid to each person and the total amount paid. 

— The date (or dates) the dividend was paid. 

— The amount of the deemed payment and the date on which it was treated as paid. 

The person who has received the dividend does not have to do anything to claim any relief. 

Q What happens if my company or partnership fails to follow these rules? 

A If your company or partnership fails to follow these rules and does not pay the tax and NICs 
due; we will seek to collect any unpaid tax or NICs and any interest due. In addition, penalties 
may be sought in cases of negligent or fraudulent conduct. Details of the relevant procedures are 
set out in leaflet IR 109 “Employer compliance reviews and negotiations”. 

Q What key dates do I need to remember? 

A 5 April—calculate your deemed payment. 

19 April—send us any tax and NICs due on the deemed payment, or a payment on account of 
any tax and NICs due. 

19 May—send your end of Year PAYE returns (forms P35 and P14) to us and include any 
deemed payment and tax and NICs due in it on these forms. If you have not yet finally 
calculated your deemed payment, then tell us in a covering letter that your figures are only 
provisional. 

31 January—if you only sent us provisional figures on 19 May, then send us corrected form P35 
and P14 figures now, and pay any balance of tax and NICs due at the same time. If necessary, 
issue a corrected P60 to your employee at the same time. If you do not do this, penalties may 
apply. 

Q Where can I find more help? 

A There is further information on the HMRC website including answers to frequently asked 
questions and more detailed information in the Employment Status Manual. 


Q What if I need advice about a particular contract? 
A See “Supplying services through a limited company or partnership—a general guide” 


Calculation of the deemed payment—example using the step by step guide 


(Using 2004-05 rates, thresholds and allowances.) 


Mrs Worker works through her own limited company. She provides services to Mrs Client 
under a contract which falls within the new rules. Mrs Client pays £40,000 to Mrs Worker’s 
limited company for the services provided by Mrs Worker. 

Mrs Worker does no other work in the year in question. She pays herself a salary of £10,000 
during the course of the year and operates PAYE and deducts NICs from that salary in the 
usual way. She also has a company car available for her private use, which is treated as a 
taxable benefit in kind valued at £2,000. : 

Mrs Worker’s company meets the car’s running costs. The amount of motor mileage relief 
which Mrs Worker could have claimed as a deduction from employment income if she had 
worked directly for Mrs Client and had paid the running costs herself is £3,000.» 


Mrs Worker’s company also pays £2,000 into her personal pension scheme. =~ —~ / 


Step Action No Amount 
Ste Enter in this box the amount of all payments and benefits petted S OMICS | 
cae received by your company or partnership in the year for contracts» 1 ~ £40,000 

to which these rules apply. isob ort of ensqqerl JedwW O 
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Step 
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Step 
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Step 
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Step 
Eight 
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Eight 
Step 
Eight 


Step 
Eight 


Step 
Eight 


Step 
Eight 


Step 
Eight 
Step 
Eight 
Step 
Eight 
Step 
Eight 
Step 
Eight 
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Enter in this box 5% of the amount in box 


Enter in this box the amount of any payments and benefits 
received directly by you in the year for contracts to which the 
rules apply and which are not already taxable. 

Enter in this box the amount of any expenses met by your 
company or partnership in the year which you could have claimed 
personally if the worker had been an employee of the client and 
had paid for them yourself. 

Enter in this box the amount of any capital allowances for 
purchases made by your company or partnership which you could 
have claimed yourself if you had been employed by your client 
and had made the purchases yourself. 

Enter in this box the amount of any contributions to an approved 
pension scheme made by your company or partnership for your 
personal benefit. 

Enter in this box the amount of any employer’s Class 1 and Class 
1A NICs which your company or partnership paid in the year in 
respect of salary or non-cash benefits which it provided to you in 
the year. 

Enter in this box the amount of any salary you received from 
your company or partnership in the year which is already taxable 
as employment income (this does not include anything for which 
a deduction has already been given at Step Three) 

Enter in this box any benefits in kind or expenses you received 
from your company or partnership in the year which are already 
taxable as employment income (this does not include anything for 
which a deduction has already been given at Step Three). 

Add together the figures in boxes | and 3 and enter the total in 
this box. 

Add together the figures in boxes 2, 4, 5, 6, 7, 8 and 8a and enter 
the total in this box. 10 £19,888 

Deduct the figures in box 10 from the figures in box 9 and enter 
the answer in this box. 

If the answer in box 11 is nil or a negative number there is no 
deemed payment. 

If the answer in box II is a positive number you will need to 
process this figure to get the deemed payment and the employer's 
Class 1 NICs on that deemed payment. 

Multiply the figure in box 11 by 100 and enter the answer in this 
box. 

Divide the figure in box 12 by (100+12.8) (see footnote 1) and 
enter the answer in this box (case a), unless the figure in box 8 is 
less than the secondary Class | NICs earnings threshold, in which 
case complete the steps below (case b). The final figure in box 13 
is the deemed payment. 


The final figure in box 13 is the deemed payment. 


Case b—subtract the figure in box 8 from the Class 1 NICs 
earnings threshold and enter in this box. 

Case b—subtract the figure in box 13a from the figure in box 11 
and enter in this box. 

Case b—multiply the figure in box 13b by 100 and enter the 
answer in this box. 

Case b—divide the figure in box 13c by (100+12.8) (see footnote 
2) and enter the answer in this box. 

Case b—add the figure in box 13d to the figure in box 13a and 
enter the answer in box. 

Deduct the figure in box 13 from the figure in box 11 and enter 
the amount you are left with in this box 

This amount is the amount of employer’s Class | NICs due on 
the deemed payment. 


Mise V. 
ps £2,200 
3 £0 
4 £3,000 
5 £0 
6 £2,000 
i £888 
8 £10,000 
8a £2,000 
9 £40,000 
10 £19,888 
ie S20 ni: 


12£2,011,200 


MES SSSI) 
13a — 
13b — 
13c — 
13d — 
a £2,282 


Footnote 1—The employer’s contribution rate can vary. Contracted-out or -in rates are 
different. The figure you add to 100 at this stage should be the contributions rate that is 
applicable to you. See Inland Revenue National Insurance tables CA38 and the Employer's 
Annual Pack for further details. 
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Footnote 2—The employer’s contribution rate can vary. Contracted out or in rates ar 
different. The figure you add to 100 at this stage should be the contributions rate that i 
applicable to you. See Inland Revenue National Insurance tables CA38 and the Employer’ 
Annual Pack for further details. 


Calculation of the deemed payment—step by step guide 


Step Action No 

Ste Enter in this box the amount of all payments and benefits received by 

ree your company or partnership in the year for contracts to which these ! 
rules apply. 

PEP Enter in this box 5% of the amount in box 2 2 


Enter in this box the amount of any payments and benefits received 


Bee directly by you in the year for contracts to which the rules apply and 3 
which are not already taxable. 
Enter in this box the amount of any expenses met by your company 
Step or partnership in the year which you could have claimed personally if 4 
Three the worker had been an employee of the client and had paid for them 
yourself. 
Enter in this box the amount of any capital allowances for purchases 
Step made by your company or partnership which you could have claimed 5 


Four — yourself if you had been employed by your client and had made the 
purchases yourself. 


Enter in this box the amount of any contributions to an approved 


a pension scheme made by your company or partnership for your 6 
personal benefit. 
Step Enter in this box the amount of any employer’s Class | and Class 1A 


eae NICs which your company or partnership paid in the year in respect i 
of salary or non-cash benefits which it provided to you in the year. 
Enter in this box the amount of any salary you received from your 
Step company or partnership in the year which is already taxable as g 
Seven employment income (this does not include anything for which a 
deduction has already been given at Step Three). 
Enter in this box any benefits in kind or expenses you received from 
your company or partnership in the year which are already taxable as 8a 
employment income (this does not include anything for avis a 
deduction has already been given at Step Three). 
Step Add together the figures in boxes 1 and 3 and enter the total in this 9 
Eight box. 
Add together the figures in boxes 2, 4, 5, 6, 7, 8 and 8a and enter the 
total in this box. 
Deduct the figures in box 10 from the figures in box 9 and enter the 7 
answer in this box. 
If the answer in box 11 is nil or a negative number there is no deemed 
payment. 
If the answer in box 11 is a positive number you will need to process 
this figure to get the deemed payment and the employer’s Class 1 _ 
NICs on that deemed payment. 
Multiply the figure in box 11 by 100 and enter the answer in this box. 12 
Divide the figure in box 12 by (100+12.8) (see footnote 1) and enter 
the answer in this box (case a), unless the figure in box 8 is less than 
the secondary Class 1 NICs earnings threshold, in which case 13 
complete the steps below (case b). The final figure in box 13 is the: 
deemed payment. 
The final figure in box 13 is the deemed payment. Sm) fae 
Case b—subtract the figure in box 8 from the Class 1 NICs earnings 13 
threshold and enter in this box. i 


Case b—subtract the figure in box 13a from the figure in box 11 and 13b 
enter in this box. 


Case b—multiply the figure in box 13b by 100. and enter the answer in 


this box. 130 
Case b—divide the figure in box 13¢ by (100+12.8) (see footnoie 2 ; 13d 
and enter the answer in this box. 

Case b—add the figure in box 13d to the figure in box 13a engi ‘entet) »jontou 
the answer in box. iT tnsethib 


Deduct the figure in box 13 from the figure in box 11 and enter — sidaglagiy 
amount you are left with in this box. 264 auch 
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This amount is the amount of employer’s Class 1 NICs due on the 
deemed payment. 


Footnote 1—The employer’s contribution rate can vary. Contracted-out or -in rates are 
different. The figure you add to 100 at this stage should be the contributions rate that is 
applicable to you. See Inland Revenue National Insurance tables CA38 and the Employer’s 
Annual Pack for further details. 

Footnote 2—The employer’s contribution rate can vary. Contracted out or in rates are 
different. The figure you add to 100 at this stage should be the contributions rate that is 
applicable to you. See Inland Revenue National Insurance tables CA38 and the Employer’s 
Annual Pack for further details. 


Geemed payment calculator 

A deemed payment calculator is available to assist you in calculating the amount of the deemed 
payment. If you require the calculator please go to “Help and where to find it” from the IR35 
nome page www.hmrc.gov.uk/ir35/index.htm. 

These notes are for guidance only and reflect the tax and NICs position at the time of writing. 
They do not affect any right of appeal. 

HMRC, 8 June 2005. 


—-ommentary—Simon’s Taxes E4,1011. 


Misc VI. The Treasury General Consents 1988 


NON-RESIDENT COMPANIES: GENERAL CONSENTS AND PROCEDURE FOR OBTAINING CON- 
SENT 


The Treasury, in exercise of the powers conferred on them by TA 1988s 765(4) hereby gives the 
ollowing consents: 


Citation and commencement 


| These consents may be cited as the Treasury General Consents 1988 and apply to transactions 
yn and after 15 March 1988. 


interpretation 

~—(1) In these consents unless the context otherwise requires— 

“company” means a body corporate; 

‘non-resident company” means the body corporate referred to in section 765(1)(c) or (d) which 
s not resident in the UK; 

“overseas group” means two or more companies, including the non-resident company, which are 
10t resident in the United Kingdom and which 

(a) are liable to tax in the same territory outside the United Kingdom by reason of domicile, 
residence or place of management, and 

(b) would be deemed to be members of a group of companies for the purposes of 
Chapter IV of Part X of the Income and Corporation Taxes Act 1988]'; 

‘redeemable”, in relation to shares, means that the shares satisfy one or both of the following 
sonditions: 

(a) that, by virtue of the terms of their issue, the exercise of a right by any person or the 
existence of any arrangements, they are liable to be redeemed, cancelled or repaid, in 
whole or in part; 

(b) that, by virtue of any material arrangements, the holder has a right to require another 
person to acquire the shares or is obliged in any circumstances to dispose of them or 
another person has a right or is in any circumstances obliged to acquire them; 

und arrangements are material arrangements if the company which issued the shares or a 
sompany connected with that company is a party to the arrangements; 

‘resident company” means the body corporate resident in the UK referred to in section 765(1)(c) 
or (d); 

“resident group” means those companies, including the resident company, which are resident in 
he United Kingdom, and which are deemed to be members of a group of companies for the 
yurposes of Chapter IV of Part X of the Income and Corporation Taxes Act 1988]'; 

‘section 765(1)(c)” and “section 765(1)(d)” mean section 765(1)(c) and section 765(1)(d) of the 
Taxes Act, as the case may be; 

‘the Taxes Act” means the Income and Corporation Taxes Act 1988; 

“territorial group” means two or more companies which are not resident in the United 
Kingdom and which— 

(a) are liable to tax in the same territory outside the United Kingdom by reason of domicile, 
residence or place of management, and 
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(b) would be deemed to be members of a group of companies for the purposes ¢ 
Chapter IV of Part X of the Income and Corporation Taxes Act 1988]'; 
“transaction” means a transaction of one of the classes described in section 765(1)(c) or (d) a 
the case may be; 
and other expressions have the same meaning as in TA 1988 s 765. 
(2) The Interpretation Act 1978 shall apply to these consents as it apples to an Act ¢ 
Parliament. 
(3) In applying the provisions of [Chapter IV of Part X of the Income and Corporation Taxi 
Act 1988]! for the purposes of the definitions of “overseas group”, “resident group” an 
“territorial group” in sub-paragraph (1) above, the words “51 per cent subsidiary” an 
“51 per cent subsidiaries” shall be substituted for “75 per cent subsidiary” and “75 per cet 
subsidiaries” as the case may be, wherever they occur in that sections: 
(4) For the purposes of these consents, any question whether a person is ganeecen with anothe 
shall be determined in accordance with the provisions of TA 1988 s 839(2) to (8) (any provisio 
that one person is connected with another being taken to mean that they are connected with on 
another). 


Amendments—! Definitions of “overseas group”, “resident group” and “territorial group” in para (2) and words in para ( 
substituted by Inland Revenue press release dated 28 July 2000. 


Consent to transactions within section 765(1)(c) 


3 The Treasury consent generally to transactions of the class described in section 765(1)(c) whic 
consist of— 
(a) the creation of shares by the non-resident company; 
(b) the issue of shares by the non-resident company: 
(i) to another member of the overseas group, or 
(ii) subject to the conditions prescribed by para 4, to the resident company or to anoth« 
member of the resident group, or 
(iii) subject to the conditions prescribed by para 5, to a person not connected with tt 
resident company, or 
(iv) subject to the conditions prescribed by para 6, to all persons who.are its shareholders : 
the time of the issue; 
(c) the creation of debentures by the non-resident company and their i issue: 


(i) to another member of the overseas group, or 
(ii) subject to the condition prescribed by paragraph 7, to the residentcompany ort 
another member of the resident group, or 
(ili) subject to the conditions prescribed by paragraph 5, to persons not connected with tl 
resident company; 
(d) transactions of any kind described in subsection (1)(c) where the non- -resident. i SomBaN 


(i) was incorporated after 31st December 1951, 
(ii) is liable to tax in a Commonwealth territory other than:the UK by) reason Hi of domicil 
residence or place of management, and 
(ili) was incorporated for the purpose of starting and carrying on anew industrial aetivity 
that Commonwealth territory, 
and in this sub-paragraph “industrial activity” means any productive, extractive or wakufactu 
ing industry, any public utility, fisheries or any form of husbandry. 
4 The conditions prescribed by this paragraph are that the issue: 
(a) is of shares that are not redeemable; ano 
(b) is made either: TIO, NEE Ee ee oa 
(i) for full consideration paid in cash to the non-resident company, or. 5 ta: a 
(ii)in or towards payment for any business pndesia ine or. Property , a at by tl 
non-resident company for full consideration. . rf def tori 
5 The conditions prescribed by this paragraph are: ; ~— sich sis elaseis 
(a) that the issue: ftedttros teal 1 bad on Smee 
(i) is for full consideration paid to the non-resident comiparly, andissit Yasqinos 
(ii) is not to a nominee or trustee for a person who is connected with the resident compan 


(b) that no arrangements exist, as a consequence of which the resident: Sept gS a persc 


connected with the resident company, or a nominee or trustee for rson or thi 
company, is or may become entitled to the shares or debentures so St ORD of thei 
or to any interest in them or in any of them. ’ X 


6 The conditions prescribed by this paragraph, are that the issue: ; ‘ ; _ ak sth en she ai | 


(a) is in respect of and in proportion to the shares held by the shareholders ‘in the 
company at the time of the issue; and doiuiw bas tobgA 
(b) is either: iatiao ver ve dnai nepes bidsil ote te) 
(i) of shares that are not indi ocirtalley or pst G 208lq 10 sonsbiest 
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(ii) where no shares are issued to a company which is resident in the UK or to a nominee or 
trustee for such a company, for full consideration paid in cash to the non-resident 
company. 

(1) The condition prescribed by this paragraph is that none of the circumstances set out in 
ub-paragraph (2) below are associated with, or are present in connection with, the issue of the 
iebentures. 


2) Those circumstances are: 


a) that the debentures are issued at a discount: 

b) that arrangements exist as a result of which the non-resident company acquires property of 
any description from a company which is resident in the UK and the consideration, or some 
part of the consideration, for the acquisition remains unpaid; 

0) that a loan, whether or not of the same amount as that secured by the debentures, is made by 
a company which is not resident in the United Kingdom to a company which is resident in 
the UK; 

d) that any amount payable in respect of the debentures is determined by reference to the 
movement of an index of prices, earnings or any other indicator of an economic nature 
published in the UK or elsewhere. 


2onsent to transactions within section 765(1)(d) 


} The Treasury consent generally to transactions of the class described in section 765(1)(d) 
vhich consist of: 


a) the transfer by the resident company of shares or debentures of the non-resident company to 
another member of the resident group; 

b) subject to the conditions prescribed by para 9, the transfer by the resident company or by a 
' company which is not resident in the UK (in para 9 referred to in either case as “the 
transferor company”) of shares or debentures of the non-resident company to a person not 
connected with the resident company; 

the transfer by a company which is not resident in the UK of shares or debentures of the 
non-resident company to a company which is a member of a territorial group of which the 
first-mentioned company is also a member. 


‘The conditions prescribed by this paragraph are: 
a) that the transfer: 
(i) is for full consideration paid to the transferor company, and 
(ii) is not to a nominee or trustee for a person who is connected with the resident company; 
h) that no arrangements exist as a consequence of which: 
(1) the resident company, or 
(11) a nominee or trustee for the resident company, or 
(ili) a person connected with the resident company, or 
(iv) a nominee or trustee for a person connected with the resident company, 
; or may become entitled to the shares or debentures transferred or to any of them or to any 
nterest in them or in any of them. 


— 


at) 
~— 


Further consent to transactions within section 765(1)(c) and 

ection 765(1)(d) 

‘A The Treasury consent generally to transactions of the classes described in section 765(1)(c) 
nd 765(1)(d) for which no general consent is given under paragraphs 3 to 9 of these consents.]! 


mendments—' Heading and para inserted by virtue of a Treasury Minute dated 22 June 2009, and under the power 
conferred by TA 19898 s 765(4), in relation to transactions carried out on or after 1 July 2009 and on or before the date 
of Royal Assent to FA 2009. ‘ 


fevocation of previous consents 


0 All consents previously given generally by the Treasury to transactions) of the classes 
escribed in section 765(1)(c) and (d) are hereby revoked. 


Jotes for guidance (20 September 1988) 


\pplications for consent under TA 1988 s 765(1)(c), (qd) 

An application for consent to a transaction which does not fall within the “General Consents” 

hould. be made by letter addressed to: The Secretary, HM. Treasury (AP), [1 Horse Guards 
‘oad, London SWIA 2HQ]'.. Py 
lease send three copies of all letters concerning any application but only one copy of accounts 
r other supporting documents. 
The Treasury obtains the advice of HMRC on all applications. If the application is urgent, two 
opies of the letter with all the accounts and other supporting documents may be sent direct to: 
HMRC, The Registry, CT & VAT, International CT, 3rd Floor, 100 Parliament Street, London 
W1A 2BQ]'. The one letter sent to the Treasury should indicate clearly whether copies have 
een sent to the Revenue. mm 3 
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3 The application should give sufficient information to enable the Treasury to form a view on th 
transaction proposed; in doing that it is guided by the terms of reference of the Chancellor 
Advisory Committee which are as follows: 
“They will take into account the significance of any new factors or circumstances which ar 
represented to require a proposed change and any compelling reason for such applicatio: 
based on the efficiency and development of the applicant’s operations. The Committee wil 
weigh against considerations of this kind the prospective loss of revenue or of foreig: 
exchange to the country which the transaction, if permitted, would entail, and they wi 
inform the Chancellor whether, on a balance of considerations, it would, in their opinior 
be in the national interest that permission should be granted.” 
Asa result of the removal of Exchange Control, loss of foreign exchange is not a factor which i 
currently taken into account. 
4 The commercial reasons for the proposed transactions should therefore be fully explained an 
relevant background information given so as to enable the transactions to be understood in thet 
proper context. 
5 The application need not be made in any particular form. The Appendix to these notes lists th 
information which is normally needed, according to the circumstances of the application and th 
nature of the transaction. In some cases, particularly where the company or group has mad 
other applications, a brief letter may be sufficient. In other cases information additional to thé 
suggested by the Appendix may be needed, including copies of the accounts of the non-resider 
company and of other group companies involved in the transaction. 
6 The letter of the application should authorise the Commissioners of HMRC to disclos 
particulars of the company’s tax affairs to the Advisory Committee, and, insofar as they are nc 
disclosed by the application, to the Treasury. 


Note—'! As of April 2006; but see HMRC Corporation Tax Manual CTM33490 to obtain current addresses for sendin 
applications. 


APPENDIX—RELEVANT INFORMATION 


First applications 
1 Name of applicant company and name of ultimate UK parent if applicant is a member of 
group. 


2 Nature of business of the applicant company (and the group) and the place where the mai 
activities are carried on. 


3 Whether the company and, if appropriate, its parent is a public or private company. 


4 The extent of the shareholdings by non-residents (in the company or its parent as appropriat« 
if these exceed 20 per cent. 


5 The Tax District and reference to which the company makes its corporation tax returns. 
6 A copy of the latest accounts of the applicant and, if appropriate, of the UK parent. 


Subsequent applications 

7 Name of applicant company and name of ultimate UK parent if applicant is a member of 
group. 

8 The date of the last application relating to the overseas company to which the currer 


application refers or, if there is no such application, the date of the latest application by th 
company or other member of the same group. The Treasury reference number should be quotec 


9 eae changes in the information previously given at 2-5 above, including the late: 
accounts. 


'U 
All applications | 
10 A description of the proposed transactions. 
11 Name, country of incorporation and of tax residence of the non-resident company. 
12 Nature of the business of the non-resident company. ote 


13 Extent of applicant’s control over the non-resident company (a) at present and (b) after th 
proposed transactions. (See TA 1988 ss 767 (5), 840.) 1109 101 MOU BI 


14 The name(s) and country or countries of residence of the person(s) to whom the issue (othe 
than a public issue) or transfer is to be made and full details of any direct or indirect connectio 
by shareholdings or otherwise between such person(s) and the applicant.'\¢0 0 99) 


15 Full details of the consideration for the issue or transfer. b yathrogque ‘1911 

16 Where an issue is of redeemable shares (as defined for the purposes of the General Consents 
the terms of issue and of redemption. oAT ote : AG 
17 If applicable, the reasons why any sale is not at market value. ben NC aS at iW 
18 The reasons for the transactions—see paras 3 and 4. | oft Of Maz 199 
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19 An estimate of the effect, if any, on UK tax. This should indicate any difference in the tax 
sayable at any time by the applicant company or any member of the same group as a direct or 
ndirect result of the proposed transaction(s) compared with that payable under existing 
-rrangements. 

‘ote—TA 1988 ss 765-767 are repealed by FA 2009 s 37, Sch 17 para | with effect from 1 July 2009. Schedule 17 contains 


provisions for the new regime on the international movement of capital and reporting requirements. 
“ross reference—As to the movements of capital between residents of EC member states, see TA 1983 s 765A. 


“lisc VII. Notes for parties to appeals and other proceedings before 
he special commissioners 


\PPEALS AND OTHER PROCEEDINGS BEFORE THE SPECIAL COMMISSIONERS 

Nute—The system of tax tribunals changed from | April 2009 and was replaced by the new two-tier tribunals system. 
ssued by: 

he Presiding Special Commissioner 


5-19 Bedford Avenue 
.ondon WC1B 3AS 


‘th Edition (2008) 
rhe office of the Special Commissioners is part of the Tribunals Service, an executive agency of 


he Ministry of Justice. The Special Commissioners are not connected with Her Majesty’s 
Xevenue and Customs, the Serious Organised Crime Agency or any other department. 
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How can | make sure a witness will turn up? 

What happens if HM Revenue & Customs or the Serious Organised Crime Agency and 
I cannot agree what the dispute is about? 

Can I use the opinion of an expert in my appeal? 

What do I do if I wish to postpone a Tribunal hearing? 

10 Can I withdraw my appeal? 


II] The Hearing 
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\© oo AUDNAKRW 


INFORMATION YOU NEED TO KNOW 


| What is the purpose of the Special Commissioners? 


The Special Commissioners deal with appeals against assessments and amendments to self- 
issessments made by HM Revenue & Customs and against certain decisions of HM Revenue & 
Sustoms and the Serious Organised Crime Agency. They are an alternative Tribunal to the 
jeneral Commissioners in relation to many appeals but in some appeals the Special Commis- 
ioners have exclusive jurisdiction and in a small number of appeals the General Commissioners 
so have exclusive jurisdiction. The Special Commissioners cannot hear appeals against 
lecisions of the General Commissioners. 

Jnlike the General Commissioners, who are unpaid laymen, the Special Commissioners are 
alaried or fee-paid legally qualified judicial officers. The Special Commissioners and the 
Tribunal staff are entirely independent of HM Revenue & Customs and the Serious Organised 
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Crime Agency. They cannot therefore deal with complaints against HM Revenue & Customs 0 
the Serious Organised Crime Agency officials. Complaints of this: kind may be referred to. th 
Revenue Adjudicator’s Office 3rd Floor, Haymarket House, 28 Haymarket, London SW1Y 4S 
This leaflet explains how you may bring a case before the Special Commissioners. It does not tr 
to list legal references and is not itself part of the law. Should you or your advisor wish t 
consult the law, it will be found in the Taxes Acts. raat fd) wp 
Procedure before the Special Commissioners is regulated by the Special Commissioners (Juris 
diction and Procedure) Regulations 1994 (SI 1994/1811) as amended. The Regulations may b 
found on our website at www.financeandtaxtribunals.gov.uk 


2 How much will it cost me to appeal? 


The Special Commissioners do not charge any fee for dealing with appeals. Your own costs 
preparing your appeal will depend on the difficulty of your case and whether you decide t 
handle your appeal yourself or instruct a representative. You have the right to be represented b 
a barrister, a solicitor, or a qualified accountant. Other agents or representatives may appear fo 
you but in an exceptional case the Tribunal may refuse to permit an unqualified representative t 
appear on your behalf. 


Legal aid is not available for appeals to the Special Commissioners. 
You should also read paragraph 19 which deals with the award of costs (expenses in Scotland) 


I] PRELIMINARY MATTERS 
3 What happens first? 


An appeal should be referred to the Special Commissioners in accordance with the guidance a 
Annex A which is also available on our website. 


Hearings are arranged whenever possible to suit the convenience of the parties, You will usuall 
be approached therefore by the Clerk to the Special Commissioners about the time, date an: 
place for the hearing of your appeal. If the date of the hearing subsequently become 
inconvenient for you, you should immediately notify the Clerk to the Special Commissioner: 
preferably in writing. (See paragraph 9 below). If it becomes apparent to you that the tim 
allotted for the hearing of your appeal is too long or too short you should also inform the Cler 
to the Special Commissioners. 


4 Where will my appeal be heard? 


Most appeals are heard in London or Manchester. Scottish appeals are’ normally heard i 
Edinburgh. Northern Ireland appeals are normally heard in Belfast. However the Speci 
Commissioners will consider applications to hear appeals in any city or town if suitabl 
accommodation is available and the need for a local hearing is shown (eg ‘because a larg 
number of witnesses all reside at or near a particular city or town or you are not well enough t 
travel). If you wish your appeal to be heard away from London, Edinburgh or Belfast. yo 
should make an application in writing to the Clerk to the Special Commissioners, giving th 
reasons why you wish to have your appeal heard locally. 


5 Should | continue to negotiate with HM Revenue & Customs or the 
Serious Organised Crime Agency before the hearing? 


You may continue or commence negotiations with HM Revenue & Customs ‘or the Seriov 
Organised Crime Agency concerning your appeal right up to the day of the hearing. Man 


appeals are settled in this manner with the result that a hearing before the Special Commissior 
ers is made unnecessary. Aes 


Where you cannot reach agreement with HM Revenue & Customs or the Serious Organise 
Crime Agency before the hearing of your appeal it is helpful to the Special Commissioners 
you can agree with HM Revenue & Customs or the Serious Organised Crime Agency the poin' 
of disagreement between you. It will also shorten the appeal hearing and save time and money 
you can agree with HM Revenue & Customs or the Serious Organised Crime Agency in advance 
(a) a statement of facts which are agreed, = ne 
(b) what documents are agreed, . 9200wWE off ahisnW 
(c) what matters are not agreed, wyhaginiee be tani 


(d) what decided cases and statutes you intend to reply upon. peg wine 
: vi UVSC SDA alfloricroe 
; ! 91 Oana red wathe brit pn tis 
6 How can | make sure a witness will turn up at the hearing?) . 


If you need someone to attend the hearing to give evidence on your behalf who may be unwillin 
to do so voluntarily, you may apply to the Clerk to the Special Commissioners in writing for 
witness summons to ensure they come to the court at the right time. Your application should se 
why you require that particular witness to attend. If your application is granted:you will recei 
through the post a witness summons and you must serve it on the witness and:-be responsible fe 
the witness’ reasonable travelling expenses to and’ from the appeal: It is your responsibility 1 
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srve the summons on the witness and to pay all reasonable expenses: it is not the task of the 
pecial Commissioners or their staff. See Regulation 5. 


- What happens if HM Customs & Revenue or the Serious Organised Crime 
gency and | cannot agree what the dispute is about? 


’ccasionally it happens that the parties to an appeal cannot agree what the appeal is about. In 
ich cases you can apply to the Clerk to the Special Commissioners for a preliminary hearing. 
{M Revenue & Customs or the Serious Organised Crime Agency may also make such an 
pplication and occasionally the Tribunal may itself decide that a preliminary hearing is 
quired. 
ompulsory directions will be issued in all cases which will deal with the identification of the 
sues, the number of witnesses, and the length of the hearing. Once these have been complied 
ith the parties can agree their own directions in the form of a timetable for dealing with 
eparatory matters, or they can ask for the standard directions, which are attached to the 
ompulsory directions, to apply. In the event of disagreement either party can ask for a 
reliminary hearing to be called at which the Special Commissioners will determine. the 
reliminary matters in dispute and the directions leading up to the hearing. 


Can | use the opinion of an expert in my appeal? 


Ometimes it is helpful to the hearing of an appeal for an expert to give his opinion to the 
ribunal on certain matters. For example an accountant may give evidence as to how, in his 
pinion, certain matters should be dealt with in a set of accounts. If you propose to call an 
pert to give evidence you should notify the Clerk to the Special Commissioners and HM 
evenue & Customs or the Serious Organised Crime Agency in advance and agree with HM 
evenue & Customs or the Serious Organised Crime Agency the date on which a copy of your 
‘pert witness’ report is to be produced to HM Revenue & Customs or the Serious Organised 
rime Agency in advance of the hearing. See Regulation 12. 


‘What do | do if | wish to postpone a Tribunal hearing? 


Tribunal is usually reluctant to postpone a hearing, but if it is essential for you to seek a 
dstponement: 


(a) you or your representative should request a postponement, if necessary by telephone or 
fax in the first instance, to the Clerk to the Special Commissioners seeking an 
adjournment, 

(b) you should give your reasons, in writing, for asking for a postponement, 

(c) you should be prepared to agree an alternative hearing date when you and your 
witnesses will be ready, 

(d) if your reason for seeking a postponement includes illness you should be ready to supply 
a medical certificate to the Tribunal, 

(e) an engagement elsewhere is not normally sufficient reason to justify a postponement; 
you should be ready to explain why the other engagement takes priority over the tribunal 
hearing. 

ou should not assume a hearing will be cancelled because you have asked. Once a hearing has 
2en arranged it is not cancelled until you are notified of cancellation by the Clerk to the Special 
ommissioners. See Regulation 11. 


0 Can | withdraw my appeal? 


ou can withdraw your appeal at any time before the hearing date by notice in writing to HM 
evenue & Customs or the Serious Organised Crime Agency. A copy of your withdrawal letter 
ould be sent to the Clerk to the Special Commissioners. HM Revenue & Customs or the 
srious Organised Crime Agency is not obliged to accept the withdrawal of your appeal and if 
ey refuse to accept the withdrawal any hearing already listed may, subject to the agreement of 
ie Special Commissioners, be called on. If HM Revenue & Customs or the Serious Organised 
rime Agency accept the withdrawal of your appeal they will notify the Clerk to the Special 
ommissioners. 


| THE HEARING 


1 What happens if I fail to attend a Tribunal hearing? 


‘for any reason you do not attend on the hearing date the Tribunal can hear the case in your 
sence. If the Tribunal decides the appeal in favour of HM Revenue & Customs or the Serious 
rganised Crime Agency in your absence you may, within fourteen days of the date of the 
ritten decision, apply to have the Tribunal decision set aside and your case reconsidered. Your 
plication must give the reasons for your failure to attend. The Tribunal will consider your 
yplication and, if necessary, arrange for a hearing to decide the issue. See Regulation 16. 
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12 Do | have to prove HM Revenue & Customs or the Serious Organised 
Crime Agency are wrong? 

In almost all appeals the “burden of proof” is upon you. This means that it is up to you to show 
why the disputed assessment or decision is wrong. You will need to put evidence before the 
Tribunal which will establish the facts, figures, dates etc. If you need to call witnesses or produce 
documents it is up to you to see to it that they are all available at the hearing of the appeal. You 
must persuade the Special Commissioner that HM Revenue & Customs or the Serious 
Organised Crime Agency’s view of your affairs is wrong. 


13 What documents will | need and do | have to disclose them in advance? 


The standard directions (see para 7) or other agreed directions will deal with disclosure o 
documents in advance of the hearing. Where the appeal is against a decision of the Serious 
Organised Crime Agency a preliminary/directions hearing may be required. 


14 | need the evidence of a witness to prove my case; what do | do? 


Normally it is up to you to arrange for your witnesses to attend the hearing ready to give thei: 
evidence. If a witness is reluctant to attend, the Tribunal has power to compel attendance by 
means of a witness summons; the Tribunal centre can tell you how this can be obtained 
However you should be aware that a party is not normally permitted to cross-examine a witnes: 
that the party compels to attend by means of a witness summons. (See also paragraph 6 above. 
See Regulation 5. 


If HM Revenue & Customs or the Serious Organised Crime Agency does not dispute th 
evidence of a witness, it can be presented in writing (“a witness statement”) but all dispute 
evidence must be given in person at a hearing. Contact HM Revenue & Customs or the Seriou: 
Organised Crime Agency if you think a witness statement might be acceptable to them anc 
likewise they may contact you about the evidence of their witnesses. See Regulation 17. 


15 What happens if some of the evidence is agreed, but some is disputed? 


The standard directions (see para 7) or other agreed directions will deal with agreeing facts anc 
evidence. In appeals against decisions of the Serious Organised Crime Agency a preliminary 
directions hearing may be required. 


16 What happens at an appeal hearing? 


Appeal hearings are in public, but you may ask to have your appeal, or some part of it, heard 1 
private if you wish. See Regulation 15. If you request a private hearing you must give ful 
reasons for doing so. Usually the appeal will be heard by one Special Commissioner. Exception 
ally, in long or difficult cases, two or more Special Commissioners may hear your appeal. 


You or your representative must bring all the documents on which you intend to rely in suppor 


ah your case and arrange for the attendance of your witnesses if applicable, on the appropriat 
ates, 


The party upon whom the burden of proof rests (normally you) will begin. You shoul 


introduce the case by explaining what it is about, giving a summary of the facts and indicatin 
how the law applies to the facts. 


You will need to explain what is already agreed, what is disputed, what evidence you are puttin 
forward and the basic points you are making. It is important for each party, in the course o 
presenting the case, to bring out the essential facts. You should state quite clearly why HN 
Revenue & Customs’ or the Serious Organised Crime Agency’s assessment or decision is wrong 


When the first party to an appeal has introduced its case and called its evidence, the other part 
will open its case, call evidence (if any) in the same way and make submissions including it 


answers to the first party’s case. The first party then has a right of reply, but may not raise ne\ 
issues unless the Tribunal allows. 


Witnesses will give evidence on oath or affirmation. After being examined (questioned) by th 
party calling him, the witness may be cross-examined by the other party, then re-examined b 
the first party and perhaps questioned also by the Special Commissioner. Except in cross 


examination, leading questions are not permitted. A leading question is one which suggests th 
required answer to the witness. See Regulation 17. as 


17 Will the Tribunal help me to put forward my case? 


If you are not used to court proceedings, the Special Commissioner will help you with your cas 
where appropriate. If it helps, the Special Commissioner may ask-HM Revenge, stoMs 0 
the Serious Organised Crime Agency representative to explain initially the basis of R e dispute 


nenran desc 
18 What happens at the end of the hearing? papier: Scr 
The Tribunal may announce its decision there and then, or may reserve it to be given in writin 
later. In either case the reasons for the decision will be given and a copy of the written decisior 
signed by the Special Commissioner, will be sent to you. See Regulation 18. = 
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19 Can | ask for an award of costs if my appeal succeeds? And what about 
costs if | lose? 

The Tribunal has a limited power to award costs to either party to an appeal but only if the 
Tribunal is of the opinion that the party against whom costs are to be awarded has acted wholly 
unreasonably in connection with the hearing in question. See Regulation 21. 


20 How do | appeal against the Tribunal’s decision? 
if the Tribunal decides your appeal in favour of HM Revenue & Customs or the Serious 
Organised Crime Agency in whole or in part you have the right in most cases to appeal to the 
High Court in England. In Scotland appeals lie from the Tribunal to the Court of Session. In 
Northern Ireland appeals from the Tribunal lie to the Northern Ireland Court of Appeal. 
Appeals from the Tribunal are on points of law only. If therefore the Special Commissioner 
akes a finding of fact based on the evidence submitted in the appeal (or on the basis that you 
ave not produced all the evidence to prove your case) there is no appeal against such findings of 
fact. HM Revenue & Customs or the Serious Organised Crime Agency has a similar right of 
appeal if the Special Commissioner finds in your favour. 


IV OTHER INFORMATION 


22 Address of Special Commissioners 

The name of the Clerk to the Special Commissioners, together with his address and telephone 
number, is given below: 

RiP LESTER 

15-19 Bedford Avenue 

London 

WC1B 3AS 

Telephone: 020 7612 9700 

Fax: 020 7436 4151 

Website: www.financeandtaxtribunals.gov.uk 

2-mail address: sc@tribunals.gsi.gov.uk 

NB If you attend a hearing please note that the public entrance is at 45, Bedford Square, 
London, WCIB 3DN] 

The Clerk to the Special Commissioners cannot enter into correspondence about the merits of 
individual cases nor give advice on evidence. He and his staff deal only with the arrangements 
‘or hearings but they will be glad to give any help or guidance which they can in relation to 
matters referred to in this leaflet. 


ANNEX A 


Guidance on the referral of an Appeal for hearing by the Special 
Commissioners * 

When referring an appeal to the Special Commissioners information in the following format will 
be required before the appeal can be registered: 

1) Full name of the appellant. 

2) Appellant’s address for correspondence. 

3) Details of representation (accountant/solicitor/Counsel). 

4) Name, address and reference number of HMRC officer dealing with the case, 

5) The matter under appeal (please enclose photocopy of the item(s) appealed against). 

6) A copy of the notice of appeal. 

7) Evidence of formal election of the appeal to the Special Commissioners. If formal election 
has not been made or the appeal is not to the Special Commissioners as a matter of statute, a 
copy of the letter of Transfer of Jurisdiction (Section 44(3) TMA 1970) or confirmation that the 
Clerk to the General Commissioners has sent a letter to the Special Commissioners transferring 
urisdiction will be required. 

(8) A brief statement of the point(s) at issue. 

9) An estimate of the time needed for the hearing. 

10) An indication whether directions have been agreed between the parties, or if standard 
directions are to apply. 

‘11) Confirmation that the above information has been served on the other side. 

* NB: This guidance does not apply to applications under Section 28A(4) TMA 1970, and 
Paragraph 33 of Schedule 18 FA 1998 (closure notices). When referring an application of this 
kind to the Special Commissioners the following information only is required: 

|. A copy of a letter/notification from HMRC to the Taxpayer confirming the open enquiry into 
the year(s) in question. 
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2. A covering letter (which should be copied to the appropriate HMRC official) applying for th 
direction of the Special Commissioner to close the enquiry. 


Note—The system of tax tribunals changed from | April 2009 and was replaced by the new two-tier tribunals system. 


Misc VIIA. HM Revenue & Customs decisions—what to do if yot 
disagree: Factsheet HMRC1 


HMRC has published a new factsheet setting out the procedure for appeals against HMRC ta: 
decisions made on or after 1 April 2009, when the new independent tax tribunals becom 
operational. 


DISAGREEING WITH AN HMRC DECISION 


This factsheet tells you what you can do if you do not agree with one of our tax decisions an 
about appealing to the independent tax tribunal. It applies to tax decisions made on or afte 
1 April 2009. 

This factsheet relates to tax decisions. If your decision relates to— 


— Tax Credits you should go to www.hmrc.gov.uk/taxcredits/appealing. htm; * 

— Child Benefit you should go to www.hmrc.gov.uk/childbenefit/appealing. htm; 
— Child Trust Fund you should go to www.childtrustfund.gov.uk/; 

— restoration of seized goods, you should refer to Notice 12A. 


TELL US NOW IF YOU DISAGREE 


When we make a decision on your appeal we will write and tell you. We will also explain how w 
arrived at the decision and tell you about your appeal rights. If you do not agree with th 
decision, write and tell us straightaway, but in any event, within 30 days of the decision. In direc 
tax this is known as an “appeal to HMRC”. 


You do not have to do this yourself. An accountant or other adviser can do this on your behal. 
If you have further information or you think we have missed something, please tell us. If yo 
do— 

— we will tell you if this information changes our decision, or 

— if it does not change our decision, we will explain why. 

We find that most disagreements are resolved by discussing them with us. 


WHAT TO DO IF WE CANNOT REACH AGREEMENT 


If you are not satisfied with the outcome of our discussions you can— 
— have your case reviewed by a different officer from the one who made the decision, or 
— you can have your case heard by an independent tax tribunal. 


If you opt to have your case reviewed you will still be able to appeal. to. the tribunal.if yo 
disagree with the outcome. eee ess: | 


HOW A REVIEW WORKS 
You can choose whether or not to have a review. Either— 


— we will offer you a review (in which case you will have 30 days to tell us if you want one), ¢ 


— if we have not offered you a review, you can ask us to carry one out at any stage during ou 
discussion about the dispute. ‘oie 


If you tell us that you want a review we will complete it within 45 days unless we agree anothe 
time with you. Reviews are carried out by HMRC staff not previously involved in the matter th: 
you are disputing. You will have a chance to provide further information about your case. Yo 


cannot ask the tribunal to hear your case until the time limit has expired or we have told you th 
outcome of the review. by 


Once the review is complete, we will write and tell you the outcome, and explain our reasons. ( 

we cannot complete our review within 45 days, or any time we agreed with you; we will write an 

tell you.) You then have 30 days to ask the tribunal to hear your case?) an 
: iInsrmmajsie isi 


APPEALING TO THE TRIBUNAL siaeh srnit aieeenntee 


If you do not want a review, or you do not agree with the review conclusions you can appeal t 
a tribunal. The tribunal is independent and your case will be heard by independently appointe 
expert tax judges and/or panel members. The tribunal is administered: by the*Tribunals Servic 
which is part of the Ministry of Justice. joa sob Ssonpbimaeidd 2a 
ae oe 7 the i ae = must nee write to the Tribunals Service within 30 days of ot 
ecision letter or, 11 you have opted for review, within 30 days of our letter telli you o th 
conclusions of our review either by— a ian 


j ico O0 ei ohSeheghedstny 
— completing a Tribunals Service appeal form available from the Tribunals Service ever 
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— phoning the Tribunals Service for a copy, or 
— writing to the Tribunals Service. 


We will provide the phone number, web and postal addresses for the Tribunals Service when they 
become available. 


The Tribunals Service will either— 


- arrange a hearing to decide your appeal, or 
— in more straightforward cases, decide the appeal on the basis of information sent by you and 
us without the need for a hearing. 


More information about tribunals and tribunal hearings is available from the Tribunals Service 
website. 


If you want your case heard by the tribunal and it is a direct tax case, you must have appealed to 
HMRC first. 


PAYMENT OF TAX DURING REVIEWS AND APPEALS 


If the decision is about a direct tax matter you can usually ask us to postpone part or all of 
the tax in dispute until the appeal is settled. Interest will continue to accrue on any unpaid 
tax that is found to be due when the appeal is settled. 

— If the decision relates to an indirect tax matter (except for Customs matters), we will not 
collect the disputed tax while we carry out a review of the decision. But normally you must 
pay the disputed tax before any appeal can be heard by the tribunal. If paying the tax would 
cause you hardship you may ask us not to collect it while the appeal is ongoing. If you think 
this applies to you, please tell us. 


Remember, you can talk to us at any time about our decision, even if you have appealed to the 
tribunal. 


IN THIS FACTSHEET “DIRECT TAX” INCLUDES 


— income tax 

— corporation tax 

- capital gains tax 

++ national insurance contributions 
— statutory payments 

—, inheritance tax 

— petroleum revenue tax 

— student loans, and 

~ stamp duty: land taxes. 

It also includes tax collected under Pay As You Earn (PAYE) and the Construction Industry 
Scheme. 


IN THIS FACTSHEET “INDIRECT TAX” INCLUDES 


— Value Added Tax (VAT) 
— customs duty. 


EXCISE DUTIES INCLUDING— 


— aggregates levy 

— air passenger duty 

— alcoholic liquor duties 

— _ bingo duty 

— climate change levy 

— gaming duty 

— general betting duty 

— hydrocarbon oils duties 

— insurance premium tax 

— landfill tax 

— lottery duty 

— money laundering decisions 

— pool betting duty 

— remote gaming duty 

— tobacco products duty. 

It does not include decisions about the refusal to restore seized goods or agreement to restore 
goods, whether subject to a condition or not. 


MORE HELP 

From 1 April 2009 to find out more about reviews and your appeal rights go to 
www.hmre.gov,uk/dealingwith/appeals.htm. 

To find out more about the new tribunals, go to Tribunals Service website. We will provide this 
web address when it becomes available. 
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If you prefer to speak to us, or to arrange for a printed copy of any HMRC guidance please 
phone the helpline number on the tax return or letter we have sent you. 


PUTTING THINGS RIGHT 


If you are not satisfied with our service, please let the person dealing with your affairs know 
what is wrong. We will work as quickly as possible to put things right and settle your complaint. 


if you are still unhappy, ask for your complaint to be referred to a Complaints Manager. 


CUSTOMERS WITH PARTICULAR NEEDS 


We have a range of services for people with particular needs including— 
— wheelchair access to nearly all HMRC Enquiry Centres; 


— help with filling in forms; 

— people with hearing difficulties: 
— RNID Typetalk; 
— Induction loops. 


WE CAN ALSO ARRANGE ADDITIONAL SUPPORT, SUCH AS— - 


leaflets in large print, Braille and audio; 


— home visits, if you have limited mobility or caring responsibilities and cannot get to one of 


our HMRC Enquiry Centres 
— services of an interpreter 
— sign language interpretation. 


These notes are for guidance only and reflect the position at the time of writing. They do not 


affect any right of appeal. 


Commentary—Simon’'s Taxes A5.109. 


Misc VIIl. Taxable Social Security Benefits—Rates for 2009-10 


The table below shows the rates of the main taxable social security benefits for 2009-10. 


— 


Retirement pensions 
Single person 
Married couples 
both contributors—each 
wife not contributor—addition 
Age addition (over 80)—each 
Bereavement benefits 
Bereavement allowance—standard 
Widowed parent’s allowance 
Non-contributory retirement pension 
Single person (category C or D) 
Married couple (category C) 
Married couple (category D—over 80) 
Age addition 
Incapacity benefit 
Long term: 
Increased for age—Higher rate 
Lower rate 
Short-term (under pension age) 
higher rate 
(Over pension age) 
higher rate 


Invalidity allowance when paid with retirement 


pension 

Higher rate 
Middle rate 
Lower rate 


Weekly Total 
6.4.09 ' 2009-10 
onwards (52 weeks) 
ie £ 
95.25 - 4,953 
95.25 4.953 
57.05 2,966 
0.25 13.00 
95.25 4,953. 
95.25 4,953 
57.05 2,966 
91.20 4,742 
114.10 5,933 
0.25 b Ali Bod ogo 
89.80 4,669 
15.65 814 
6.55 (340007 
80.15 'b 2roubow2 
vab, shulorb Jen, 4 
89.80 Poi chase, magkbortyy 
93H 3AONV 
15.65 OOS" eg AROays sity 
9.10 ay Shad gap ait wy 
de s1g7gite bail ol 
site Hien AY Li tary sor 
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Weekly Total 
6.4.09 2009-10 
onwards (52 weeks) 
Industrial death benefit 
Widow’s pension— 
Higher permanent rate 95.25 4,953 
Lower permanent rate 28.58 1,486 
Widower’s pension 95.25 4,953 
Carer’s allowance 
Each qualifying individual 53.10 2,761 
Adult dependency increase 31.70 1,648 
Jobseeker’s allowance 
Single person under 18 50.95 -- 
Single person 18-24 50.95 — 
Single person 25 and over 64.30 — 
Statutory adoption pay 
Lower rate 123.06 — 
Statutory maternity pay 
Lower rate 123.06 
Statutory paternity pay’ 
Lower rate 123.06 
Statutory sick pay 


Standard rate 79.15 — 


Vlisc IX.A Tax treatment of R&D expenditure 


‘ote—Updated information about R&D tax relief, including the new large company scheme, can be found in HMRC’s 
Corporate Intangibles Research and Development Manual CIRD80000-99000. 


isc IX.B Guidelines on the meaning of Research and Development 
or tax purposes 


‘hese Guidelines are issued by the Secretary of State for Trade and Industry for the purposes of 
‘A 1988 s 837A. They replace the previous Guidelines issued on 28 July 2000. 


Research and development (“R&D”) is defined for tax purposes TA 1988 s 837A!. This says 
he definition of R&D for tax purposes follows generally accepted accounting practice. SSAP 13 
Accounting for research and development” is the Statement of Standard Accounting Practice 
vhich defines R&D. The accountancy definition is then modified for tax purposes by these 
yuidelines, which are given legal force by Parliamentary Regulations. These Guidelines explain 
vhat is meant by R&D for a variety of tax purposes, but the rules of particular tax schemes may 
estrict the qualifying expenditure’. 

(ote—! For the purposes of research and development allowances (CAA 2001 Pt 6) this definition is extended to include 
piand gas exploration and appraisal as defined in TA 1988 s 837A. These Guidelines apply to this extended definition as 
wel, 

Note (not forming part of the Guidelines)—for example, the qualifying indirect activities listed at para 31 are R&D, as 

para 5 indicates, but they do not attract R&D tax credits; see for example FA 2000 Sch 20 para 5(4)). 

In these Guidelines a number of terms are used which are intended to have a special meaning 

or the purpose of the Guidelines. Such terms are highlighted on first appearance and defined 

iter. 


‘HE DEFINITION OF RESEARCH AND DEVELOPMENT 

R&D for tax purposes takes place when a project seeks to achieve an advance in science or 
echnology. 

The activities which directly contribute to achieving this advance in science or technology 
hrough the resolution of scientific or technological uncertainty are R&D. 

Certain qualifying indirect activities related to the project are also R&D. Activities other than 
ualifying indirect activities which do not directly contribute to the resolution of the project’s 
cientific or technological uncertainty are not R&D. 


\DVANCE IN SCIENCE OR TECHNOLOGY 


An advance in science or technology means an advance in overall knowledge or capability in a 
eld of science or technology (not a company’s own state of knowledge or capability alone). This 
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includes the adaptation of knowledge or capability from another field of science or technolog; 
in order to make such an advance where this adaptation was not readily deducible. 


7 An advance in science or technology may have tangible consequences (such as a new or mor 
efficient cleaning product, or a process which generates less waste) or more intangible outcome 
(new knowledge or cost improvements, for example). x\ 


8 A process, material, device, product, service or source of knowledge does not become at 
advance in science or technology simply because science or technology is used in its creation 
Work which uses science or technology but which does not advance scientific or technologica 
capability as a whole is not an advance in science or technology. 


9 A project which seeks to, for example— 


(a) extend overall knowledge or capability in a field of science or technology;:or 

(b) create a process, material, device, product or service which incorporates or represents at 
increase in overall knowledge or capability in a field of science or technology; or 

(c) make an appreciable improvement to an existing process, material, device, product. or servic 
through scientific or technological changes; or 

(d) use science or technology to duplicate the effect of an existing process, material, device 
product or service in a new or appreciably improved way (eg a product which has exactly th 
same performance characteristics as existing models, but is built in a fundamentally differen 
manner); 


will therefore be R&D. 


10 Even if the advance in science or technology sought by a project is not achieved or not full 
realised, R&D still takes place. 


11 If a particular advance in science or technology has already been made or attempted bu 
details are not readily available (for example, if it is a trade secret), work to achieve such a1 
advance can still be an advance in science or technology. 


12 However, the routine analysis, copying or adaptation of an existing product, process, servic 
or material, will not be an advance in science or technology. 


SCIENTIFIC OR TECHNOLOGICAL UNCERTAINTY 


13 Scientific or technological uncertainty exists when knowledge of whether something i 
scientifically possible or technologically feasible, or how to achieve it in practice, is not readil 
available or deducible by a competent professional working in the field. This includes systen 
uncertainty. Scientific or technological uncertainty will often arise from turning something tha 
has already been established as scientifically feasible into a cost-effective, reliable and reproduc 
ible process, material, device, product or service. Cbs 


14 Uncertainties that can readily be resolved by a competent professional working in the fiel 
are not scientific or technological uncertainties. Similarly, improvements, optimisations an 
fine-tuning which do not materially affect the underlying science or technology do not constitut 
work to resolve scientific or technological uncertainty. 


OTHER DEFINITIONS 


Science civolinaré 

15 Science is the systematic study of the nature and behaviour of the physical, and. materia 
universe. Work in the arts, humanities and social sciences, including economics, is not science fo 
the purpose of these Guidelines. Mathematical techniques are frequently used in science, bu 
mathematical advances in and of themselves are not science unless, they, are. advances. i 
representing the nature and behaviour of the physical and material universe, > 


16 These Guidelines apply equally to work in any branch or field ofiscience. © 9°04 


Technology 
17 Technology is the practical application of scientific principles and ‘knowledge, wher 
scientific” is based on the definition of science above. OCG, mao 5 


NJ 260 


18 These Guidelines apply equally to work in any branch or field of technology. cgolond 
; ; b dor SG fi | 


Project ; 10 DNAnai92 to OM) ULB py 
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project consists of a number of activities conducted to a. method or plan in order to achiey 
an advance in science or technology. It is important to get the boundaries of the’ project correc} 
i cates ipa: the este which collectively serve to resolve the scientific o 
echnological uncertainty associated with achieving the advance, so it could include rc 
different sub-projects. A project may itself be part of a larger pam tala etal AYeaY 
not make the parts of the commercial project that do not address scientific or technologicé 
uncertainty into R&D. rreBCI 6 J eclomioss 10 s9n9ia2 to’ bis 
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Iverall knowledge or capability 


0 Overall knowledge or capability in a field of science or technology means the knowledge or 
apability in the field which is publicly available or is readily deducible from the publicly 
vailable knowledge or capability by a competent professional working in the field. Work which 
eeks an advance relative to this overall knowledge or capability is R&D. 
1 Overall knowledge or capability in a field of science or technology can still be advanced (and 
rence R&D can still be done) in situations where— 
companies are working at the cutting edge in the same field, and are doing similar work 
independently; or 
has already been done but this is not known in general because it is a trade secret, and 
another company repeats the work; or 
is known that a particular advance in science or technology has been achieved, but the 
details of how are not readily available. 
2 However, the routine analysis, copying or adaptation of an existing process, material, device, 
oduct or service will not advance overall knowledge or capability, even though it may be 
ompletely new to the company or the company’s trade. 


\ppreciable improvement 


3 Appreciable improvement means to change or adapt the scientific or technological character- 
stics of something to the point where it is “better” than the original. The improvement should 
e more than a minor or routine upgrading, and should, represent something that would 
enerally be acknowledged by a competent professional working in the field as a genuine and 
on-trivial improvement. Improvements arising from the adaptation of knowledge or capability 
rom another field of science or technology are appreciable improvements if they would 
enerally be acknowledged by a competent professional working in the field as a genuine and 
on-trivial improvement. 

4 Improvements which arise from taking existing science or technology and deploying it in a 
ew context (eg a different trade) with only minor or routine changes are not appreciable 
nprovements. A process, material, device, product or service will not be appreciably improved if 
' simply brings a company into line with overall knowledge or capability in science or 
schnology, even though it may be completely new to the company or the company’s trade. 

5 The question of what scale of advance would constitute an appreciable improvement will 
iffer between fields of science and technology and will depend on what a competent profes- 
ional working in the field would regard as a genuine and non-trivial improvement. 


directly contribute 

6 To directly contribute to achieving an advance in science or technology, an activity, (or several 

ctivities in combination) must attempt to resolve an element of the scientific or technological 

ncertainty associated with achieving the advance. 

7 Activities which directly contribute to R&D include— 

1) activities to create or adapt software, materials or equipment needed to resolve the scientific 
or technological uncertainty, provided that the software, material or equipment is created or 
adapted solely for use in R&D; 

)) scientific or technological planning activities; and 

‘) scientific or technological design, testing and analysis undertaken to resolve the scientific or 
technological uncertainty. 

8 Activities which do not directly contribute to the resolution of scientific or technological 

neertainty include— 

1) the range of commercial and financial steps necessary for innovation and for the successful 
development and marketing of a new or appreciably improved process, material, device, 
product or service; 

») work to develop non-scientific or non-technological aspects of a new or appreciably 
improved process, material, device, product or service; 

‘) the production and distribution of goods and services; 

1) administration and other supporting services; 

») general support services (such as transportation, storage, cleaning, repair, maintenance and 
security); and 

‘) qualifying indirect activities. 


stem uncertainty 

9 System uncertainty is scientific or technological uncertainty that results from the complexity 
f a system rather than uncertainty about how its individual components behave. For example, 
1 electronic devices, the characteristics of individual components or chips are fixed, but there 
in still be uncertainty about the best way to combine those components to achieve an overall 
fect. However, assembling a number of components (or software sub-programs) to an 
stablished pattern, or following routine methods for doing so, involves little or no scientific or 
chnological uncertainty. 
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30 Similarly, work on combining standard technologies, devices, and/or processes can involv 
scientific or technological uncertainty even if the principles for their integration are well known 
There will be scientific or technological uncertainty if a competent professional working in th 
field cannot readily deduce how the separate components or sub-systems should be combined t 
have the intended function. 


Qualifying indirect activity 
31 These are activities which form part of a project but do not directly contribute to th 
resolution of the scientific or technological uncertainty. They are— 


scientific and technical information services, insofar as they are conducted for the purpose o 

R&D support (such as the preparation of the original report of R&D findings), 

indirect supporting activities such as maintenance, security, administration and. clericé 

activities, and finance and personnel activities, insofar as undertaken for R&D; 

ancillary activities essential to the undertaking of R&D (eg taking on and paying staf 

leasing laboratories and maintaining research and development equipment including com 

puters used for R&D purposes); 

(d) training required to directly support an R&D project; 

(e) research by students and researchers carried out at universities; 

(f) research (including related data collection) to devise new scientific or technological testing 
survey, or sampling methods, where this research is not R&D in its own right; and 

(g) feasibility studies to inform the strategic direction of a specific R&D activity. 


32 Activities not described in paragraph 31 are not qualifying indirect activities. 


— 


(a 


(b 


— 


(c 


— 


— 


— 


COMMENTARY ON PARTICULAR QUESTIONS WHICH ARISE 
Start and end of R&D 


33 R&D begins when work to resolve the scientific or technological uncertainty starts, and enc 
when that uncertainty is resolved or work to resolve it ceases. This means that work to identif 
the requirements for the process, material, device, product or service, where no. scientific ¢ 
technological questions are at issue, is not R&D. 


34 R&D ends when knowledge is codified in a form usable by a competent professional workin 
in the field, or when a prototype or pilot plant with all the functional characteristics of the fins 
process, material, device, product or service is produced. 


35 Although the R&D for a process, material, device, product or service may have ended, ne 
problems which involve scientific or technological uncertainty may emerge after it has bee 
turned over to production or put into use. The resolution of these problems may require ne’ 
R&D to be carried out. But there is a distinction to be drawn between ‘such problems an 
routine fault fixing. 


Planning as part of R&D 


36 Scientific or technological planning activities associated with a project directly contribute t 
resolving the scientific or technological uncertainty associated with the project, and are therefo: 
R&D. These include defining scientific or technological objectives, assessing scientific ¢ 
technological feasibility, identifying particular scientific or technological uncertainties, estima 
ing development time, schedule, and resources of the R&D, and high-level outlining of tt 
scientific or technical work, as well as the detailed planning and management of the work. 


37 Elements of a company’s planning activity relating to a project but not direetly contributin 
to the resolution of scientific or technological uncertainty, such as identifying or researchin 
market niches in which R&D might benefit a company, or examination of a project's financia 


marketing, and legal aspects, fall outside the category of scientific or technological. plannin 
and are therefore not R&D. ngol 


Abortive projects 


38 Not all projects succeed in their aims. What counts is whether there is an intention to achie\ 
an advance in science or technology, not whether ultimately the associated scientific « 
technological uncertainty is completely resolved, or resolved to the degree intended. Scientific « 
technological Planning activities associated with projects which are not taken—forwai 
(eg because of insurmountable technical or commercial challenges) are still R&D. 


Prototypes, pilot plants 


39 A prototype is an original model on which something new or appreciably improved 
patterned, and of which all things of the same type are representations or copies. It 1s a bas 
experimental model possessing the essential characteristics of the intended process, materi¢ 
device, product or service. The design, construction, and testing of prototypes generally fé 
within the scope of R&D for tax purposes. But once any modifications necessary to reflect tl 
test findings have been made to the prototypes, and further testing has been satisfactori 


completed, the scientific or technological uncertainty has been resolved and further work w 
not be R&D. tsorgolonddo 
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10 Similarly the construction and operation of pilot plants while assessing their operations is 
%&D until the scientific or technological uncertainty associated with the intended advance in 
‘clence or technology has been resolved. 


Jesign 

(1 When achieving design objectives requires the resolution of scientific or technological 
incertainty within a project, work to do this will be R&D. Design activities which do not 
lirectly contribute to the resolution of scientific or technological uncertainty within a project are 
lot R&D. 


>osmetic and aesthetic effects 


12 Cosmetic and aesthetic qualities are not of themselves science or technology, and so work to 
mprove the cosmetic or aesthetic appeal of a process, material, device, product or service would 
jot in itself be R&D. However, work to create a desired cosmetic or aesthetic effect through the 
ipplication of science or technology can require a scientific or technological advance, and 
esolving the scientific or technological uncertainty associated with such a project would 
herefore be R&D. 


>ontent delivered through science or technology 


(3 Information or other content which is delivered through a scientific or technological medium 
s not of itself science or technology. However, improvements in scientific or technological 
neans to create, manipulate and transfer information or other content can be scientific or 
echnological advances, and resolving the scientific or technological uncertainty associated with 
uch projects would therefore be R&D. 


=XAMPLES/ILLUSTRATIONS 
‘xamples in these Guidelines are illustrative, designed to cast light on the principles explained in 
he Guidelines, and should be read in that context. 


\ The R&D process 

41 A company conducts extensive market research to learn what technical and design charac- 
eristics a new DVD player should have in order to be an appealing product. This work is not 
.&D (paragraph 37). However, it does identify a potential project to create a DVD player 
ncorporating a number of technological improvements which the company’s R&D staff (who 
re competent professionals) regard as genuine and non-trivial. This project would be seeking to 
levelop an appreciably improved DVD player (paragraphs 23-25) and would therefore be 
eeking to achieve an advance in science or technology (paragraph 9). 

\2 The company then decides on a detailed specification for the desired new product, and 
levises a plan for developing it. Some elements of this plan involve planning of activities which 
lirectly contribute to resolving the project’s scientific or technological uncertainties (such as the 
ystem uncertainty associated with an improved control mechanism for the laser that “reads” the 
IVD). This element of planning is R&D (paragraph 36), as are the activities themselves 
paragraph 4). Other elements of the plan focus on obtaining intellectual property protection or 
osmetic design decisions, for example, which do not directly contribute to resolving the project’s 
cientific or technological uncertainties and are not qualifying indirect activities (paragraph 31) 
nd are therefore not R&D. Neither this planning (paragraph 37) nor these activities (para- 
raph 28) are R&D. 

\3 The scientific or technological work culminates in the creation of a series of prototype DVD 
layers, and ultimately a “final” prototype is produced and tested which possesses the essential 
haracteristics of the intended product (circuit board design, performance characteristics, etc). 
\ll the activities which directly contributed to resolving the scientific or technological uncer- 
ainty of creating the DVD player up to this point (such as the testing of successive prototypes) 
re R&D (paragraphs 34 and 39). 

\4 Several copies of this prototype are made (not R&D; paragraphs 4-5 and 26-28) and 


jistributed to a group of consumers to test their reactions (not R&D; paragraph 28(a)). Some of 


hese consumers report concerns about the noise level of the DVD player in operation. 
\dditional work is done to resolve this problem. If this involves a routine adjustment of the 
xisting prototype (ie no scientific or technological uncertainty) then it will not be R&D 
paragraph 14); if it involves more substantial changes (ie there is scientific or technological 
incertainty to resolve) then it will be R&D. 


3 Equal applicability in any branch or field of science or technology 

$1 The Guidelines apply equally to work in any branch or field of science or technology 
paragraphs 15-18), This means that work in software engineering, for example, is subject to the 
ame fundamental criteria for being R&D as work in textile science, or nanotechnology, or 
nything else. 

$2 This equality also applies to the methods used to resolve scientific or technological 
certainty. For example, it is sometimes possible to implement functionality in a product or 


OSI 


Misc IX.B Miscellaneous Non-Statutory Material 12324 


process by means of software or of hardware. As long as the scientific or technological 
uncertainty cannot readily be resolved by a competent professional working in the field, 
hardware and software methods are both equally R&D in these circumstances. 


C Abortive projects 


C1 Not all projects achieve the advance in science or technology they are seeking. For example, 
work to insert a particular gene into a gene sequence may simply fail, while an attempt to 
appreciably increase the life of a battery may only yield a marginal improvement. In both cases, 
the project seeks to achieve an advance in science or technology and work to resolve the 
scientific or technological uncertainty would be R&D (paragraph 10). 


D Advance in science or technology 


D1 Searching for the molecular structures of possible new drugs would be an advance in science 
or technology, because it applies existing knowledge of science (which compounds are known to 
cause particular physiological effects) in search of new or improved active compounds (para- 
graph 9(b)). This is true even if the method used to search for those molecular structures 
(eg running a computer program on a particular set of data) is itself entirely routine; the activity 
directly contributes to the resolution of scientific or technological uncertainty (paragraph 27(c)) 
and so would be R&D (paragraph 4). Work to identify new uses of existing compounds would 
also be creative work in science or technology, because it seeks new scientific knowledge about 
those molecules (paragraph 9(a)). 


D2 However, the development of software intended for the analysis of market research data 
(which is not scientific or technological knowledge; paragraphs 15—18) ‘which was not expected 
to result in the development of a scientific or technological advance in the field of software as a 
whole (such as an algorithm which extends overall knowledge or capability in. the field of 
software) would not be R&D (paragraph 8). Work to adapt such software to. analyse, say, 
customer spending patterns would also not be R&D. 


D3 An advance in science or technology need not imply an absolute improvement in the 
performance of a process, material, device, product or service. For example, the existence of 
high-fidelity audio equipment does not prevent a project to create lower-performance. equipment 
from being an advance in science or technology (for instance, if it incorporated technological 
improvements leading to lower cost through more efficient circuit design or speaker construc- 
tion) (paragraph 9(d)). 


E Scientific or technological uncertainty 


E1 A firm’s project involves finding a new active ingredient for weed-killer (an advance in overall 
knowledge or capability in the particular field of science or technology; paragraphs 6, 20), and 
developing a formula incorporating the new active ingredient for use in a commercial product 
(paragraph 9(b) or (c)). Both of these would constitute an advance in science or technology. 


E2 In order to achieve this advance, a programme of investigation by computer to pick likely 
ingredients and the systematic testing of possible ingredients and products. based on those 
“trial” ingredients is undertaken. The work involves the adaptation of existing software to, tackle 
the specific problem, and product formulation and testing using established methods., This 
investigation and testing evaluates the weed-killing performance and other releyant characteris. 
tics of the formulations (for example, toxicity to humans and wildlife, water solubility, adhesior 
to weeds, damage done to other plants). All of these activities would therefore be R&D 
(paragraphs 4, 26, 27). sha VG ce Mina 


E3 The company also does work to assess what characteristics a new weed-killing product 
should have in order to appeal to consumers. This activity does not directly contribute to the 
resolution of scientific or technological uncertainty (paragraph 28(a)) and jis. not a, qualifying 


indirect activity (paragraph 31), and is therefore not R&D (paragraph 4)... 


F Direct contribution to the resolution of scientific or = ©§= 3 = 9» 
technological uncertainty | > VLOGS, Amn 

F1 Work to compare the effectiveness of two possible designs for controlling part of a new 
manufacturing process would directly contribute to resolving the scientific or, technologica 
uncertainty inherent in the new process, and hence the activity would be R&D (paragraphs 4 
26). But work to raise finance for the project, while indirectly contributing to the resolution o! 
scientific or technological uncertainty (eg by paying for work) does not of pelts ) resolve the 
uncertainty, and hence is not R&D (paragraph 28(a)). Human Resources work to support the 
R&D is a qualifying indirect activity (paragraph 31) and hence is also R&D (paragraph 5). 
though it does not directly contribute to the resolution of scientific or technological uncertainty 
(paragraph 28(e) and (f))!. C tol sou bee sa QE Hi 
' Note (not forming part of the Guidelines)—as noted in para 1, the rules of particular tax schemes ma} gee as 

) P part 5c: Diba weak ; 


expenditure qualifies. For example, expenditure on qualifying indirect activities does not attract R. 


example FA 2000 Sch 20 para 5(4). Tot \OniBsS0nu 


12325 Miscellaneous: Non-Statutory Material Mise IX.C 


G Testing as part of R&D 


G1 Scientific or technological testing and analysis which directly contributes to the resolution of 
scientific or technological uncertainty is R&D (paragraph 26). So for example if testing work is 
carried out as part of the development of a pilot plant, this would be R&D, but once the design 
of the ‘final’ pilot plant had been finalised and tested, any further testing would not be R&D 
(paragraph 39). However, if flaws in the design became apparent later on, then work to remedy 
them would be R&D if they could not readily be resolved by a competent professional working 
in the field (in other words, if there was scientific or technological uncertainty around how to fix 
the problem; paragraph 14). 


H Cosmetic and aesthetic effects 


H1 A company is seeking to make a water-breathable fabric for use in hiking gear. A test fabric 
with the required physical characteristics is produced through R&D. This new fabric is then 
produced in small quantities (not R&D) and market tested with a number of trial users. The user 
tests are not R&D, because they are concerned with testing the commercial potential of the new 
material and assessing its appeal to users (paragraph 42). 


H2 One of the results of these tests is that users do not like the feel of the new fabric against 
their skin, and dislike its shiny appearance. The company decides to investigate variants of its 
new fabric, which require significant changes to the material’s weave and physical structure, to 
overcome these problems. Because there is scientific and technological uncertainty around 
whether a material with the desired physical characteristics can be made, the R&D continues. 


J Project, prototype and end of R&D 


Ji A company develops new spark plugs for use in an existing petrol engine. The scientific or 
technological uncertainty associated with this work is resolved once prototype plugs have been 
fully tested in the engine. The activities directly contributing to this work, including the 
sonstruction of prototypes and their testing in the engine, would be R&D. 


J2 The same company decides to design a new engine to incorporate the new spark plugs, 
involving a new combustion chamber design, lighter materials and other improvements such that 
the overall engine is appreciably improved (it uses less petrol to achieve slightly greater power 
output performance, and generates less pollution than current models). The activities directly 
sontributing to this work, including the design of the separate components (not all of which 
need be different from those used in previous models) and their integration into a new engine, 
ire R&D. The uncertainty associated with this work is resolved, and R&D is complete. once a 
‘unctionally final prototype has been tested. 


Inland Revenue 
March 2004 


Commentary—Simon’s. Taxes D1.401. 
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Guidance 


| OUTLINE OF THE CHARGE TO INCOME TAX 


1.1 The circumstances in which the charge applies 


section 84 of the Finance Act 2004 gave effect to the provisions of Schedule 15 of that Act. The 
schedule provides for a charge to income tax on benefits received by a former owner of property. 
Broadly, it applies to individuals (the chargeable person) who continue to receive benefits from 
-ertain types of property they once owned after 17 March 1986 but have since disposed of. The 
schedule has effect for the tax year 2005—06 and subsequent years. 

[he property within the scope of the charge can be grouped into three headings 

- Land 

- Chattels 

- Intangible property 

if the chargeable person has either disposed of any property within these headings by way of gift 
yr, in some. circumstances, sale, or contributed towards the purchase of the property in question 
ind they continue to receive some benefit from the property they are potentially liable to the 
tharge: The benefit. may be occupation of the land, use of the chattel or the right to receive 
ncome from a settlement holding intangible property. . 

[he preceding paragraph may suggest that every instance where an individual may have disposed 
»f, or made-a contribution to the purchase of, the relevant property will come within the scope 
»f the charge. However, there are several types of transactions relating to land and chattels that 
ire excluded from the scope of the charge: There are also provisions exempting the relevant 
oroperty from the charge where the property is subject to a charge to inheritance tax or where 
specific protection from inheritance tax 1s given by legislation. 
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If the income tax charge applies the Schedule contains provisions enabling the taxable benefit to 
be calculated. In the case of the occupation or use of land and chattels the calculation of the 
taxable benefit will be determined to a large extent by the proportion which the value of the 
chargeable person’s original interest in, or contribution to the purchase, bears to the current 
value of the property. 

The following sections provide more detail on the conditions required for the charge to arise, 
where the transaction may be excluded or where the property is exempted, and how the benefit is 
calculated. All references to “this Schedule” refer to Schedule 15 unless otherwise specified. 
References to “the charge” refer to the charge to income tax arising under Schedule 15. 


1.2 What property is affected? 


The conditions required for the charge to apply are virtually identical where the property in 
question is land or chattels but they differ slightly in respect of intangible property. 


1.2.1 Land and chattels 


The charge applies where the chargeable person occupies any land or uses or possesses any 
chattels, either alone or with other persons, and either the “disposal condition” or the 
“contribution condition” is met. Paragraphs 3 and 6 of this Schedule define the conditions. 


The disposal condition 


The disposal condition will apply if the chargeable person, at any time after 17 March 1986, 
owned relevant land or chattels, or other property whose disposal proceeds were directly or 
indirectly applied by another person towards the acquisition of the relevant land or chattels, and 
then disposed of all or part of their interest in the relevant land or chattels (or other property). 
If the disposal was an excluded transaction (see 1.3.1) the disposal condition will not apply. 


Note that the disposal condition will apply to the chargeable person’s occupation or use of 
property even if that property was never actually owned by them. If they gave away other 
property (apart from cash) to another person who sold such property and used these proceeds to 
purchase the relevant land or chattel the disposal condition is satisfied, unless it qualifies as an 
excluded transaction. 


A disposition that creates a new interest in land or in a chattel out of an existing interest is taken 
to be a disposal of part of the existing interest. 


The contribution condition 


The contribution condition will apply if the chargeable person, at any time after 17 March 1986, 
provided any of the consideration given by another person for the acquisition of an interest in 
the relevant land or chattel, or for the acquisition of any other property the proceeds of the 
disposal of which were directly or indirectly applied by another person towards an acquisition of 
an interest in the relevant land or chattel. As with the disposal condition, if the provision of the 
consideration qualifies as an excluded transaction, this condition will not apply. 


It can be seen that the contribution condition can apply not only where the.contribution 
provided by the chargeable person is directly used to purchase the relevant land or chattel but 
where the contribution is indirect too. If they provided all or part of the consideration (eg a cash 
gift) for the purchase of property by another person, who then sold the property and used the 
proceeds to purchase the land occupied, or the chattel used, by the chargeable person, the 
contribution condition is satisfied, unless it qualifies as an excluded transaction (see 1.3.1). 


HMRC do not regard the contribution condition set out in Schedule 15, para 3(3) as being met 
where a lender resides in property purchased by another with money loaned to him by the 
lender. Our view is that since the outstanding debt will form part of his estate for IMT purposes, 
it would not be reasonable to consider that the loan falls within the contribution condition [and 
therefore not reasonably attributable to the consideration (Sch 15, para 4(2)(c)], even where the 


loan was interest free. It follows that the “lender”, in such an arrangement, would not be caught 
by a charge under Schedule 15. . rir 


1.2.2 Intangible property 


In contrast to the provisions relating to land and chattels there is only one condition to be met 
for the charge to apply. Paragraph 8 of this Schedule defines the condition, = 


The charge extends to intangibles that are or represent property settled or added by the 
chargeable person to a settlement after 17 March 1986 on terms that any income arising from the 
settled property would be treated under section 624 ITTOIA 2005 (income arising under a 
settlement where the settlor retains an interest) as income of the chargeable person as settlor and 
any such income would be so treated even if subsection (2) of that section did not include an 
reference to the spouse of the settlor. In other words, a charge under paragraph 8 is not trigg, ea 
where section 624 applies only because the settlor’s spouse rather than the settlor has retained ar 
interest. The settlor in this case is, of course, the chargeable person. For example if A sets up ¢ 
trust for his wife on marriage and he is excluded from all benefit there is no ibility of 
paragraph 8 applying. However, if he sets up a trust where his wife receives the i D1 

can benefit if she dies then para 8 could potentially apply subject to any relevant exemptions: 
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n this context “settlement” has the same meaning as it does for inheritance tax purposes. The 
lefinition of “settlement” can be found in section 43(2) Inheritance Tax Act 1984. The fact that 
here is no element of bounty does not matter. 


ntangible property means assets such as stocks and securities, insurance policies and bank and 
nuilding society accounts. The provisions of this paragraph do not apply to land and chattels 
ncluded in a settlement. 


1.3 When the charge does not apply 


There are a number of situations where a charge to tax under Schedule 15 will not arise. Certain 
ransactions are excluded from the charge and there are also exemptions from the charge where 
ertain conditions are met. 


1.3.1 Excluded transactions (Sch 15 para 10) 


‘he concept of excluded transactions has no application to intangible property. They only serve 
o exclude from the income tax charge certain transactions relating to land and chattels. 


‘or the purposes of the disposal conditions relating to land and chattels, the disposal of any 
roperty is an excluded transaction in relation to the chargeable person if 


It was a disposal of their whole interest in the property, except for any right expressly 
reserved by them over the property, either 


i. by a transaction made at arm’s length with a person not connected with them, or 
ii. by a transaction such as might be expected to be made at arm’s length between persons 
not connected with each other. 


The exclusion clearly only applies to sales of the entire interest in the property at full market 
‘alue although the words “except for any right expressly reserved” would envisage the sale of a 
reehold reversion subject to a lease but only if it was on arms length terms. 


voncern was expressed that sales of a part share of property to commercial providers of equity 
elease schemes would not qualify as an excluded transaction and an individual may be subject 
o the charge if they remained in occupation of the land. This concern was recognised in the 
<egulations to the charge which specifically exempted from the charge disposals of part of an 
nterest in any property by a transaction made at arm’s length with a person not connected with 
he chargeable person. Furthermore, the exemption is extended to disposals of a part share to 
myone provided that they were made on arm’s length terms and either took place before 
March 2005, or took place on or after that date for a consideration not in the form of money 
r assets readily convertible into money. 


The property was transferred to their spouse or civil partner, or former spouse or civil 
partner where the transfer has been ordered by a court. 

The disposal was by way of gift (or in accordance with a court order for the benefit of a 
former spouse or civil partner) by virtue of which the property became settled property in 
which his spouse or civil partner or former spouse or civil partner is beneficially entitled to 
an interest in possession. The spouse or civil partner must take an interest in possession from 
the outset. It is not an excluded transaction, however, if the interest in possession of the 
spouse or civil partner or former spouse or civil partner has come to an end other than on 
their death. In cases where the spouse or civil partner or former spouse or civil partner has 
become absolutely entitled to the property, we would accept that the benefit of the exclusion 
is not lost. 

The disposal was a disposition falling within section 11 Inheritance Tax Act 1984 (disposi- 
tion for maintenance of family). 

The disposal is an outright gift to an individual and is for the purposes of the Inheritance 
Tax Act 1984 a transfer of value that is wholly exempt by virtue of section 19 (annual 
exemption) or section 20 (small gifts). 


‘or the purposes of the contribution conditions relating to land and chattels, the provision by 
he chargeable person of consideration for another’s acquisition of any property is an excluded 
ransaction in relation to the chargeable person if 


The other person was their spouse or civil partner, or former spouse or civil partner where 
the transfer has been ordered by a court. 

On its acquisition the property became settled property in which their spouse or civil partner 
or former spouse or civil partner is beneficially entitled to an interest in possession. The 
spouse or civil partner must take an interest in possession from the outset. It is not an 
excluded transaction, however, if the interest in possession of the spouse or civil partner or 
former spouse or civil partner has come to an end otherwise than on their death unless the 
spouse or civil partner or former spouse or civil partner has become absolutely entitled to 
the property. 

The provision of the consideration constituted an outright gift of cash by the chargeable 
person to the other person (in this context the “other person” means the person referred to 
in paras 3(3) and 6(3)) and was made at least 7 years before the earliest date on which the 
chargeable person occupied the land or had possession or use of the chattel. As the earliest 
date the conditions can be met is 6 April 2005, any provision of consideration by way of an 
outright gift of cash made before 6 April 1998 will be an excluded transaction. 
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— The provision of the consideration is a disposition falling within ‘section’ 11 of the 
Inheritance Tax Act 1984. 

— The provision of the consideration is an outright gift to an individual and is for the purposes 
of the Inheritance Tax Act 1984 a transfer of value that is wholly exempt by virtue of 
section 19 or section 20. 


1.3.2 Exemptions from the charge (Sch 15 para 11) 


Property in the estate (para 11(1)) exemption 


The charging provisions in schedule 15 relating to land, chattels and intangible property do not 
apply to a person at a time when their estate for the purposes of the Inheritance Tax Act 1984 
includes the relevant property, or other property which 


— derives its value from the relevant property, and 


— whose value so far as attributable to the relevant property, is not substantially less than the 
value of the relevant property. 


Where their estate includes property which derives its value from, the relevant property and 
whose value, so far as attributable to the relevant property, is substantially less than the value of 
the relevant property ’ 


— the appropriate rental value of the relevant land, or 
— the appropriate amount in respect of the chattel, or 
— the chargeable amount in relation to the relevant intangible property 


must be reduced by such proportion as is reasonable to take account of the inclusion of the 
property in their estate. 


For example if Mr B transfers his house to a company wholly owned by him, then provided 

there are no loans to the company one can say that the value attributable to the company. is not 

less than the value of the house. But if Mr B gave the house to a company which was.owned 25% 

by his wife then the value of the 75% shares he holds would be substantially less than the value 

of the house. If he has lent money to the company and the company holds the house we take.the 

view that the company’s value is less than the house unless (possibly) the loan is charged. on the 
ouse. 


Gifts with reservation (para 11(3)) exemption 


The charging provisions also do not apply to a person at a time when, for IHT purposes, the 
relevant property or property deriving its value from relevant property falls within the Gifts with 
Reservation provisions set out in Finance Act 1986. 


The provisions of Schedule 15 are also disapplied if the property 


~ would fall to be treated as subject to a reservation but for any of sections 102(5)(d) to (1) of 
the Finance Act 1986 (certain cases where disposal by way of gift is'an exempt transfer for 
purposes of inheritance tax). But where s.102(5)(h) is in point, Schedule 15 is disapplied only 
when the property remains subject to trusts complying with the requirements of Schedule 4, 
para 3(1) Inheritance Tax Act 1984 (maintenance funds), v1 

— would fall to be treated as subject to a reservation but for subsection (4) of section 102B of 
the Finance Act 1986 (gifts with reservation: share of interest in land), or would have fallen 
to be so treated if the disposal by way of gift of an undivided share of an interest in land had 
been made on or after 9 March 1999. This refers to situations where the chargeable person 
transfers a share (usually 50%) of their property to the donee and both the donee and the 
chargeable person continue to occupy the property, paying their share of ‘household 
expenses, or ICP RO ESS TET" 

— would fall to be treated as subject to a reservation but for section’ 102C(3) of, and 
paragraph 6 of Schedule 20 to, the Finance Act 1986 (exclusion of benefit). This refers to 
situations where the chargeable person continues to use or occupy the property but pays full 
consideration in money or money’s worth, or where they leave the property but have to move 


back at a later date due to an unforeseen change in their circumstances and are unable to 
look after themselves because of age or infirmity. IEG 10a 


Where the contribution condition relating to land or chattels applie pe aee h 22 
: 7 s, paragraph 2(2)(b) of 
Schedule 20 (which excludes gifts of money from the provisions that a ROHR CN?) is 
substituted for the original gift) should be disregarded. For example, if A gives cash to his son 
and they buy a home jointly and live together then while they live together, the POA yaaa will 
not apply. ote ads alla 
1 1S sland WrG2tog 


Schedule 15 also contains provisions for the chargeable person to elect that the rélevant property 
that would otherwise be subject to the charge be treated as property subject toa reservation for 
the purposes of the Inheritance Tax Act 1984. If the election is made no charge under the 
Schedule will apply. Full details of these provisions are given in part 3 of these notes/"/!o 
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Excluded liability 


Where at any time the value of a person’s estate for the purposes of the Inheritance Tax Act 1984 
is reduced by an “excluded liability” affecting any property, only the excess of the value of the 
property over the amount of the excluded liability can be treated as comprised in their estate for 
the purposes of this schedule. 


A ee ha gh is an excluded liability if 


the creation of the lability, and 

- any transaction by virtue of which the person’s estate came to include the relevant property 
or property which derives its value from the relevant property or by virtue of which the value 
of the property in their estate came to be derived from the relevant property, 


were associated operations, as defined by section 268 of the Inheritance Tax Act 1984. 


The “amount” of the excluded liability will be the face value of the debt, including any rolled up 
nterest or accrued indexation where this has been allowed for under the terms of the agreement. 
key the purposes of computing the charge under this schedule, it will be sufficient for the debt to 
e revalued taking into account outstanding interest, or accrued indexation, at the 5-yearly 
valuation dates, Any reduction of the debt resulting froma repayment can be taken into account 
is it occurred, and may be reflected in a revised computation of the tax in the relevant year and 
subsequently. 


1.3.3 Residence or domicile outside the United Kingdom (Sch 15 para 12) 


No charge to tax under this Schedule can arise in relation to any person for any year of 
issessment during which.they are not resident in the United Kingdom. 


if a person is resident in but domiciled outside the United Kingdom in any year of assessment, 
he provisions of this Schedule will only apply to land, chattels or intangible property situated in 
he United Kingdom. 


nm applying this Schedule to a person who was at any time domiciled outside the United 
<ingdom, no regard should be had to any property which is for the purposes of the Inheritance 
[ax Act 1984 excluded property in relation to them by virtue of section 48(3)(a) of that Act. 


\ person is to be treated as domiciled in the United Kingdom at any time if they would be so 
reated for the purposes of the Inheritance Tax Act 1984. Hence the deemed domicile rules will 
ipply for the purposes of this income tax charge. 


1.3.4 De minimis exemption (Sch 15 para 13) 


An exemption from charge under this Schedule applies where in relation to any person in a year 
yf assessment (example 1), the aggregate of the amounts specified below in respect of that year 
jo not exceed £5,000 (example 2). Those amounts are— 


- in relation to any land to which paragraph 3 applies, the appropriate rental value as 
determined under paragraph 4(2) — see 2.1 below, 
in relation to any chattel to which paragraph 6 applies, the appropriate amount as 
determined under paragraph 7(2) — see 2.2 below, and 
in relation to any intangible property to which paragraph 8 applies, the chargeable amount 
determined under paragraph 9 — see 2.3 below. 


Example 1 


The £5,000 is based on the chargeable amount for the year. So if a person is chargeable 
throughout the whole tax year and the annual benefit is calculated at £5,000 or less they do 
not have to declare the benefit on their income tax return. If a person is chargeable for only 
part of the year, say they only become chargeable for the last six months of the year where the 
full annual benefit would be £8,000, their exposure for the last six months is half that and the 
benefit of £4,000 would be covered by the de minimis. Where two people are equally 
chargeable for the whole year in respect of the same property, for example a property with an 
annual rental value of £8,000, their benefit would be £4,000 each and would be covered by the 
de minimis. (On the death of one, you should consider former ownership of the property; and 
the terms of occupation, in deciding whether the whole or a half of the rental value is 
chargeable on the survivor). 


Example 2 


A person is chargeable under Para 3 for a benefit from land with an annual value of £4,000 
and under Para 6 for a benefit from a chattel with an annual value of £3,000. The aggregate 
benefit is £7,000 and therefore not de minimis. If, in this example, an annual rental of £4,000 
is paid to obtain the aggregate benefit, although the net benefit is £3,000 it is not de minimis 

because the annual open market rental value exceeds £5,000 and therefore the amount of the 
benefit (£3,000) would need to be declared. A person cannot avoid the tax charge by paying an 
annual rent to bring himself below £5,000. 


The de minimis is set against the annual benefit for intangible property after deduction of any 
tax paid under the headings of Para 9(1) of Schedule 15. 
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Example 


A person benefits from a settlor interested trust where the benefit is calculated to £7,000 (N). 
The fund generates income on which tax of £3,000 (T) is payable. The net amount of the 
benefit (N — T) is £4,000 and is de minimis. The amount of £5,000 does not represent a nil-rate 
band, therefore where the aggregate chargeable value exceeds £5,000 it is subject to the charge 
in full. When a taxpayer is chargeable for only part of a year, the £5,000 exemption is not 
pro-rated. Where the de minimis exemption under paragraph 13 is not exceeded the transferor 
cannot make an election because he is not chargeable to income tax under Schedule 15. 


1.3.5 Changes in the distribution of a deceased's estate (Sch 15 para 16) 


Any disposition made by the chargeable person in relation to an interest in the estate of a 
deceased person is disregarded for the purposes of this Schedule if under section 17 Inheritance 
Tax Act 1984 the disposition is not a transfer of value by the chargeable person for [HT 
purposes, All dispositions covered by section 17, including disclaimers and variations where the 
provisions of section 142(1) Inheritance Tax Act 1984 apply, will be exempted from the charge 
by paragraph 16 of this schedule. [see Appendix | example}. 

For the purposes of this paragraph “estate” has the same meaning as it has for the purposes of 
the Inheritance Tax Act 1984. 


1.3.6 Guarantees (Sch 15 para 17) 


Where a person (“A”) acts as a guarantor in respect of a loan made to another person (“B”) by 
a third party in connection with B’s acquisition of any property, the mere giving of the 
guarantee is not regarded as the provision by A of consideration for B’s acquisition of the 
property. 


2 HOW TO CALCULATE THE BENEFIT SUBJECT TO THE CHARGE 
Where the provisions of paragraphs 3 (land), 6 (chattels) and/or 8 (intangible property) apply to 
a person in respect of the whole or part of a year of assessment, an amount equal to the 


chargeable amount specified by the Schedule is treated as income of theirs chargeable to income 
tax. 


Unless stated otherwise, the approach to valuing property for the purposes of Schedule 15 
follows the rule for Inheritance Tax set out in section 160 IHTA 1984. In other words, it is the 
price that the property might reasonably be expected to fetch if sold in the open market at that 
time, without any scope for a reduction on the ground that the whole property is to be placed on 
the market at one and the same time (see paragraph 15 of this Schedule). 
The valuation date for property subject to the charge is 6 April in the relevant year of assessment 
or, if later, the first day of the taxable period. 
When valuing relevant land or a chattel it is not necessary to make an annual revaluation of the 
property. The property should rather be valued on a 5-year cycle. Before the first 5-year 
anniversary the valuation of the property will be that set at the first valuation date. Thereafte1 
the valuation at the latest 5-year anniversary will apply. 
The “relevant land” for the purposes of paragraph 4(5) is the land currently occupied by the 
chargeable person. Therefore, where a valuation has been carried out in respect of a charge 
arising under Schedule 15, and within the 5-year cycle the subject property is sold and a smallet 
less valuable property is purchased for occupation by the chargeable person, then a new 
valuation will need to be carried out which will be used for the remainder of that 5-year cycle. 
The 5-year anniversary is the fifth anniversary of 6 April in the first year of assessment in which 
the provisions of this Schedule relating to land or chattels apply to the chargeable person. The 
first valuation date is the date on which the provisions of this Schedule relating to land o1 
chattels first applied to the chargeable person. If there is an interruption in the person’s use o1 
occupation of the property and the year of a 5-year anniversary is not a taxable period, the yea 
in which date when the provisions of this Schedule applied again will be treated ‘as the next 
5-year anniversary. W SAS 10% 

Example oobi eeakinfi@h) tina 

A is first chargeable to Schedule 15 on 6 April 2005. A valuation is obtained then. e become: 

non-UK resident for three years from 6 April 2006 to 6th April 2009. The charge does no 

apply during this period. He returns to the UK on 7th April 2009. A new valuation is mad& 

then and this is the start of the next five year anniversary. a thigh 

omranongitin: 


2.1 Land (Sch 15 paras 4 & 5) | ole ehitagbao bn 
The chargeable amount in relation to the relevant land is the appropriate. ental value, less the 
amount of any payments which the chargeable person is legally obliged to make during th 
period to the owner of the relevant land in respect of their occupation. “7 By: , es catty 
The appropriate rental value is— voit ven i mH peti 
DV BOT OL ARE, 5 
RR -ringe Joel eiorgiugitod The 
V fr pede obaeebiag xB) 
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R is the rental value of the relevant land for the taxable period. 

DV is 

-~ Where the chargeable person owned an interest in the relevant land, the value as at the 
valuation date of the interest in the relevant land that was disposed of by the chargeable 
person or, where the disposal was a non-exempt sale, the “appropriate portion” (see final 
paragraphs of this section below) of that value, 
Where the chargeable person owned an interest in other property, the proceeds of which 
were used to acquire an interest in relevant land, such part of the value of the relevant land 
at the valuation date as can reasonably be attributed to the property originally disposed of 
by the chargeable person or, where the original disposal was a non-exempt sale, to the 
appropriate portion of that property, 

- If the contribution condition applies, such part of the value of the relevant land at the 
valuation date as can reasonably be attributed to the consideration provided by the 
chargeable person. 


\’ is the value of the relevant land at the valuation date. 


[he “rental value” of the land for the taxable period is the rent which would have been payable 
‘or the period if the property had been let to the chargeable person at an annual rent equal to the 
annual value. The annual value is the rent that might reasonably be expected to be obtained on a 
etting from year to year if 


- The tenant undertook to pay all taxes, rates and charges usually paid by a tenant, and 


- The landlord undertook to bear the costs of the repairs and insurance and the other 
expenses, if any, necessary for maintaining the property in a state to command that rent. 


he rent is calculated on the basis that the only amounts that may be deducted in respect of the 
services provided by the landlord are amounts in respect of the cost to the landlord of providing 
iny relevant services. Relevant service means a service other than the repair, insurance or 
naintenance of the premises. In other words, if the landlord provides other relevant services, for 
xample the maintenance of the common parts in a block of flats, that are reflected in the rent 
hen the cost of providing those services may be deducted from the rent. 


The regulations do not specify the sources from which the required valuations should be 
ybtained. However we would expect the chargeable person to take all reasonable steps to 
iscertain the valuations, as they would do if, for example, they were looking to let a property on 
he open market. 


Paragraph 4(4) introduces the concept of a “non-exempt sale” for a disposal which is a sale of 
he chargeable person’s whole interest in the property for cash, but which is not an excluded 
ransaction as defined in paragraph 10. The “appropriate proportion”, which is relevant for 
iscertaining the “appropriate rental value in paragraph 4(2), can be determined using the 
ormula— 


P 
IVE age 
MV 


Where MV is the value of the interest in land at the time of the sale and P is the amount paid. 


Example 


A sells his house to his daughter for £100,000. It is worth £300,000. He lives in the house. In 
these circumstances we would say that only two thirds of the value of the house is potentially 
within the charge to POAT. However, since he made a gift of that two thirds we would accept 
that he is protected under para 11(5)(1) reservation of benefit from a charge on that two 
thirds. Note that if he sold part of his house to his daughter at an undervalue then the 
non-exempt sale provisions would not apply. So in the above example if he sold half his house 
to his daughter for £100,000 and that half share was in fact worth £300,000, although he 
would have reserved a benefit in two thirds of that half share, the £100,000 cash would be 
subject to POAT. 


2.2 Chattels (Sch 15 para 7) 


[The chargeable amount in relation to any chattel is the appropriate amount, less the amount of 
ny payments that the chargeable person is legally obliged to make during the period to the 
ywner of the chattel for the possession or use of the chattel by the chargeable person. 


[he appropriate amount is— 
DV 
Mexia 
N is the amount of the interest that would be payable for the taxable period if interest were 
yayable at the prescribed rate on an amount equal to the value of the chattel at the valuation 
late. The prescribed rate is the official rate of interest at the valuation date. The official rate has 
he meaning given in section 181 of the Income Tax (Earnings and Pensions) Act 2003. 
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Example 


In 2005/6 A was caught by schedule 15 in respect of an earlier disposal of chattels. The 
chattels were worth £1,000,000 at the relevant valuation date on 6th April 2005, He will be 
treated as receiving a taxable benefit of 5'% (the prescribed rate in 2005/06) x £1m = £50,000. 


Note that the charge is computed differently from land and while any rental payments made to 

the owner will reduce the amount on which he is chargeable, the fact that he’pays a market 

rent for their use does not prevent an income tax charge arising. Hence if he pays £10,000 rent 

he will still be taxable on a £40,000 benefit. Tax is due on 31 January 2007 unless A elects. 
The provisions for ascertaining DV, V and defining a “non-exempt sale” andthe “appropriate 
proportion” in relation to chattels that are similar to the provisions relating to land (see 2.1 
above). ( 


2.3 Intangible property (Sch 15 para 9) . 
The chargeable amount in relation to the relevant property is N minus T. 


N is the amount of the interest that would be payable for the taxable period if interest were 
payable at the prescribed rate on an amount equal to the value of the relevant property at the 
valuation date. The ‘prescribed rate is the official rate of interest atthe valuation date. The 
official rate has the meaning given in section 181 of the Income Tax (Earnings and Pensions) 
Act 2003. é 
T is the amount of any income tax or capital gains tax payable by the chargeable person in 
respect of the taxable period by virtue of any of the following provisions 
Sections 547, 660A (now ITTOIA 2005 s 624) or 739 of the Income and Corporation Taxes 
Act 1988, 
—~ Sections 77 or 86 of the Taxation of Chargeable Gains Act 1992 


so far as the tax 1s attributable to the relevant property. 


Example 


Mr A is the UK resident and domiciled settlor of a non-resident settlor interested settlement 
(You should assume that Mr A has not reserved a benefit in the settled property, nor has ar 
interest in possession in the trust and is therefore subject to the POAT charge). 

The settlement comprises “intangible” property of cash and shares with a value,of £1,500,00( 
at the valuation date. In the tax year 2005/06 the trustees receive income of £60,000 which 1: 
chargeable to income tax on Mr A under s 624. A further £150,000 Capital Gains are realisec 
which are deemed to be Mr A’s gains by virtue of s 86 TCGA 1992. In these circumstance: 
£24,000 Income Tax is payable on the £60,000 and £60,000 in CGT on the £150,000. The tar 
allowance (T) against the potential Schedule 15 charge is therefore £84,000. The chargeabl 
amount (N) is 5% (the prescribed rate in 2005/06) x £1,500,000 = £75,000. Since the ta> 
allowance is greater than the chargeable amount, a charge under Schedule 15 will not arise. 


2.4 Avoidance of double charge to Income Tax 


The Schedule contains two provisions to avoid a double charge to income tax arising if th 
provisions of this Schedule apply. 


— If the chargeable person is subject to the charge under more than one provision. of. thi 
Schedule, ie if they were chargeable under paragraph 3 in respect of land they occupied anc 
also under paragraph 8 (intangible property) if the land was owned by a company whos 
shares had been owned by them and had been settled on trusts of which ‘they were < 
potential beneficiary, the charge will only apply to the provision that produces the highe: 
amount of tax. If this amount does not exceed the de minimis limit no tax will be payable - 
the lower amount is disregarded completely. GU TRG gd 

~ If the chargeable person occupies land or possesses or uses a chattel and is chargeable tc 
income tax under the provisions of this Schedule and under the benefits code of Part 3 o 
the Income Tax (Earnings and Pensions) Act 2003, the provisions of Part’3 have priority 
Tax will only be chargeable under this Schedule on any amount that exceeds the amoun 
treated as earnings under Part 3. 


3 THE ELECTION INTO INHERITANCE TAX V. 8186. Soh ASR APE Ne f 
di isho? oh ineormhloleisea 


A} jpny 2irsrsrmty 


3.1 The effect of the election 1a SIOHIZT8AD cay 
Paragraphs 21 and 22 give the chargeable person the option of electing that any relevan 
property that would otherwise be subject to the charge be treated as subject to a reservation fo 
the purposes of Part 5 of the Finance Act 1986. If an election is made the property will not b 
subject to the charge under this Schedule but will instead be subject to a charge to inheritanc 
tax on their death. The charge to inheritance tax will be incurred unless the occupation or use (0 
property otherwise within this Schedule) ceases permanently (and-is not recommenced) at least ’ 
years before their death or (in the case of land or chattels) the chargeable person pays ful 
consideration for use of the relevant property: If the person is already paying full: consi o1 
for use of the land or chattels before making an election and then elects we accept that theres 
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no deemed PET at that point. However, if the person ceases to pay full consideration in the 7 
years prior to death and is still in occupation of the property the effect of the election is that 
they will be subject to an inheritance tax charge on their death. 


In the case of a couple who are married or in a civil partnership who jointly owned a property 
and who are both caught by the provisions of this Schedule, if they both wish to have it treated 
as property subject to a reservation, they must both make an election. An election by one cannot 
affect the other. Hence one of them may instead choose to pay the income tax charge in respect 
of their share, whilst the other may elect for a GWR under paragraph 21. 


3.1.1 Land and chattels (Sch 15 para 21) 


This paragraph applies where the chargeable person is potentially chargeable for any year of 
assessment by reference to their enjoyment of any land or chattels for the first time. Enjoyment 
refers to occupation of the land and possession or use of the chattel in question. 


The chargeable person may elect that the relevant property, or property substituted for it, shall 
‘not be subject to the charge but so long as they continue to enjoy it, the chargeable proportion of 
the property will be treated as property subject to a reservation and sections 102(3) and (4) 
Finance Act 1986 will apply. 


The “chargeable proportion” means— 
DV 


V 


where DV and V are the values detailed in section 2.1 of these guidance notes. The valuation 
dates to be used in these circumstances are— 


— in the case of property falling section 102(3) Finance. Act 1986, the date of death of the 
chargeable person, and 

— inthe case of property falling within section 102(4) Finance Act 1986, the date on which the 
property ceases to be treated as property subject to a reservation. 


When calculating DV the transactions to be taken into account should include transactions after 
the time when the election takes effect as well as before that time. 


3.1.2 Intangible property (Sch 15 para 22) 


This paragraph applies where the chargeable person is potentially chargeable for any year of 
assessment by reference to any relevant intangible property for the first time. 


The chargeable person may elect that the relevant property, or property which it represents or is 
derived from, shall not be subject to the charge but, provided certain conditions are met, it will 
be treated as property subject to a reservation and sections 102(3) and (4) Finance Act 1986 will 
apply. The conditions are— 


= that the relevant property, or property which it represents or is derived from, remains 
comprised in the settlement, and 

— that any income arising under the settlement would be treated by virtue of ITTOIA 2005 
s 624 (formerly section 660A of the Taxes Act 1988) as income of the chargeable person. 


3.1.3 Withdrawal of election 


Whether it relates to land, chattels or intangible property the election may be withdrawn or 
amended during the life of the chargeable person at any time on or before the relevant filing date 
(see 3.3). If the election is withdrawn the property will be subject to the charge from the tax year 
2005-06 or the year on which they would have first become chargeable under this Schedule. 


3.2 How to elect 


The election must be made on form THT 500. Guidance on how to complete the form, together 
with the form itself, can be found elsewhere on [HMRC’s] website. 


3.3 When to elect 


The election must be made on or before “the relevant filing date”, or “such later date as an 
officer of Revenue and Customs may, in a particular case, allow.”. 


If the chargeable person was subject to income tax from the initial year of the charge, the 
relevant filing date is 31 January 2007. If they become subject to the charge in a later year of 
assessment, the relevant filing date is 31 January in the year of assessment immediately 
following, eg if they first became subject to the charge during the year 2007-08, the relevant 
filing date will be 31 January 2009. 


The election takes effect for inheritance tax purposes from the date on which the chargeable 
person would have first become chargeable under this Schedule. but for the election. The earliest 
year it can take effect is the year beginning 6 April 2005: 
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3.4 Circumstances in which a late election will be accepted 


An event beyond the chargeable person's control 


In general, we will accept a late election if the chargeable person can show that an event beyond 
their control prevented them from sending us the election by the relevant filing date. If the 
chargeable person was able to manage the rest of their private or business affairs during the 
period in question, we are unlikely to accept that they were genuinely prevented from delivering 
the election on time. 


Examples of situations that we may consider as an event beyond the chargeable person’s control 
include those where: 


— an election was posted in good time but an unforeseen event disrupted the normal postal 
service and led to the loss or delay of the election. , 

— the chargeable person’s financial records or other relevant papers were lost through fire, 
flood or theft and the information necessary for the completion of the election could not be 
replaced in time for it to be completed by the relevant filing date; 

— the chargeable person was so seriously ill that they were prevented from dealing with the 
election before the relevant filing date and from that date to the time the completed election 
is sent in. 


If an illness involves a lengthy stay in hospital or convalescence the chargeable person is expected 
to have made arrangements for completing and sending in the election on time. But there may be 
circumstances where this is not possible and we may accept these as a valid reason. 


The serious illness of a close relative or partner will be regarded as a valid reason for a delay in 
electing only if: 


— the situation took up a great deal of the chargeable person’s time and attention during 
the period from the relevant filing date to the date the completed election was sent in, 
and 


— steps had already been taken to have the election ready on time; 


— aclose relative or partner died shortly before the relevant filing date and the necessary steps 
had already been taken to have the election ready on time. 


Other circumstances 


There may be cases where, given the overall circumstances, we will accept a late election even 
where the chargeable person cannot show that the reasons for the late election were beyond their 
control. Essentially, this will be where the chargeable person can show that they were unaware - 
and could not reasonably have been aware — that they were liable to an income tax charge under 
this Schedule, and elected within a reasonable time of becoming so aware. 


It is likely that such cases will involve a number of relevant features. The chargeable person or 
their agent should send with their late election a full explanation of the factors that they wish to 
be taken into account, which may cover (but need not be limited to): | 


— the nature of the transaction that led to an income tax charge arising; 

— when the transaction was put in place; 

~ the advice the chargeable person received at the time the transactions were put in place and. 
if later, when this Schedule came into force; 


~ the circumstances in which they became aware of their liability to an income tax charge 
under this Schedule; 


— any other notable features. 


We will only accept a late election where the chargeable person can show that their failure to 
elect by the relevant filing date is not a result of: 


~ their taking active steps to avoid both an income tax charge under this Schedule and an 
inheritance tax charge by virtue of the Gift with Reservation provisions; ' 
the wish to avoid committing to either an income tax charge or an election before the 
oreo’ deadline in order to have longer to see which will be the most beneficial course of 
action. 
st nesvy 


Changes to HMRC guidance d 


Where HMRC makes changes to its guidance — for example, because we consider that a charge 
to income tax under Schedule 15 arises from particular transactions that we did not previously 
regard as giving rise to a charge — we will accept late elections in those cases where the taxpayet 
can show that they elected as soon as practicable after becoming aware of our revised view. 


ie hh eS Marr wi 
Changes to the law : PEt Br Sieb ahitl 
Where a change in the law results in a charge arising from particular transactions that did not 
previously give rise to a charge, we will accept late elections in those cases where the taxpayer can 


show that they elected as soon as practicable after becoming aware of the change. 9) 
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3.5 Liaison with other parts of HMRC 


When we receive a late election, we will consider if sufficient information has been provided to 
explain why the chargeable person did not elect on time. If it has not, we will write to the 
chargeable person or their agent for more details. 


In all cases, we will also contact the chargeable person’s income tax office and let them know we 
have received a late election. Whether we are then able to make a decision on the election may 
depend on whether or not they have opened an enquiry into the chargeable person’s Self 
Assessment affairs, or whether they intend to do so as a result of the late election (or a 
combination of the election and other factors). 


If there is an ongoing enquiry, or it is intended to open one, then we may not make a decision on 
a late election until the enquiry is concluded, in case information comes to light during the 
enquiry that is material to that decision. We may, though, make a decision at an earlier time if 
the chargeable person’s income tax office is satisfied that no further information will be 
,forthcoming that could affect it. 


3.6 If we refuse to accept a late election 


There is no right of appeal against the refusal to accept a late election, although a taxpayer may 
seek to challenge such a refusal by way of judicial review. If we do refuse to accept a late 
election, we will explain our reasons for doing so. 

If the chargeable person is unhappy about how we have dealt with their case, they may write to 
the Customer Service & Complaints Manager at: 

HMRC Inheritance Tax’ 

Ferrers House 

PO Box 38 

Castle Meadow Road 

Nottingham 

NG2 1BB. 

If, having taken that step, the chargeable person remains unhappy, they can contact the 
Adjudicator’s Office with any complaints at: 

The Adjudicator’s Office 

Haymarket House 

28 Haymarket 

London 

SW1LY 4SP. 

The chargeable person can at any time ask their MP to refer their complaint to the Parliamen- 
tary Ombudsman. The Ombudsman will normally expect the complaint to have already been 
considered by HMRC and by the Adjudicator. 


Note—Paras 3.4, 3.5 and 3.6 were amended by HMRC in October 2007. 


4 HMRC’S APPROACH TO CERTAIN ISSUES 


This section of the guidance looks at HMRC’s approach to certain practical issues regarding the 
pre-owned assets charge under this Schedule. 

Examples of how we view particular situations can be found in Appendix | to the guidance 
material. 


4.1. Domicile/residence issues 


Schedule 15 does not apply to a person who is not resident for income tax in the United 
Kingdom in the year of assessment. To be regarded as resident in the UK you must normally be 
physically present in the country at some time in the tax year. You will always be resident if you 
are here for 183 days or more in the tax year. If you are here for less than 183 days, you may still 
be regarded as resident for the year under other tests. If you consider that residency is an issue 
for you, and one that has not been previously agreed with HMRC, you may wish to consult 
leaflet IR20, which discusses the position in more detail. The person’s domicile in this case is 
immaterial. 

A person’s domicile becomes material if that person is resident for Income Tax purposes in the 
United Kingdom for any year of assessment. If the person is resident in, but domiciled outside, 
the United Kingdom, only relevant property situated in the United Kingdom will be subject to 
the charge. As the treatment of domicile for the charge is the same as that for Inheritance Tax, a 
person’s domicile under section 267 Inheritance Tax Act 1984 as well as that under general law is 
relevant. 


A person is deemed domiciled in the United Kingdom under this section if— 

— they were domiciled on or after 10 December 1974 in the United Kingdom and within the 
three years immediately preceding the relevant time, or 

= they were resident for income tax purposes in the United Kingdom in not less than seventeen 
of the twenty years of assessment ending with the year of assessment in which the relevant 
time falls. 
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The relevant time for the purposes of the charge will be the first day of the year of assessment in 
question. 95 
Paragraph 12(3) of the schedule provides that if any property situated outside the United 
Kingdom became comprised in a settlement when the person settling the property was domiciled 
outside the United Kingdom it will not be subject to the charge. Even if that person becomes 
domiciled in the United Kingdom at a later date this property will remain excluded from the 
charge. aii 

Paragraph 12(3) provides that a charge under this Schedule shall not arise in relation to property 
regarded as excluded by virtue of section 48(3) IHTA 1984. We do not regard this provision as 
having an impact on paragraph 11 in determining whether there is derived. property. in the 
taxpayer's estate, or GWR property in relation to him (see foreign domiciliary example in 
appendix). 

If the person adds property, wherever situated, to the settlement after they became domiciled in 
the United Kingdom the additional property would be subject to the charge if it falls within the 
provisions of paragraphs 3, 6 or 8 of the schedule. If applicable the general exclusions and 
exemptions would still be available, as they would be for any United Kingdom situated property 
where the person is domiciled outside the United Kingdom. 


4.2 Tracing and contributions 


An absolute gift of cash is not subject to the inheritance tax reservation of benefit provisions 
unless the donor retains a benefit in the cash itself. For example, A, who is-a partner in a 
business, withdraws capital from his capital account and gifts this to B, who. then-lends the 
partnership an equivalent cash sum. That sum is still on loan to the partnership when A dies. 
The cash sum is treated as a gift with reservation under section 102(3) Finance Act 1986. But the 
provisions in paragraph 2 Schedule 20 FA 1986 that enable the reservation of benefit provisions 
to apply to property that is substituted for the original gift do not apply where the original gift 1s 
of cash (para 2(2)(5)). 

Thus, where an absolute gift of cash may later be used by the recipient to purchase property 
occupied or enjoyed by the donor for example, the application of the reservation of benefit rules 
to this property is precluded, unless the transaction can be shown to be a gift, with reservation of 
benefit, by associated operations, of the purchased property. 


These “tracing” rules do not apply to the application of the income tax charge under this 
schedule. The arrangement referred to above would satisfy the contribution condition. of 
paragraph 3(3) of this schedule if the contribution was made on or after 18 March :1986. The 
income tax charge would then apply unless the provision of consideration. was an excluded 
transaction (paragraph 10(3)(2)) or it fell within one of the exemptions from.the-charge in 
paragraph 11. For the purposes of the latter paragraph and more particularly sub-para- 
graphs 11(5)(4), (¢) and (d) the restriction on the tracing of cash gifts normally imposed for 
inheritance tax purposes does not apply when considering whether there is an exemption from 
the income tax charge (paragraph 11(8) Sch 15). 


4.2.1 House sharing 


Where people enter into an arrangement whereby they contribute to a shared property (land & 
buildings) owning venture and whereby they intend to and do in fact share the occupation of 
and the expenses arising from the occupation of the property broadly equally, it is not the 
intention of Sch 15 FA 2004 to levy an income tax charge on any part of that arrangement. Such 
circumstances are generally covered by section 102B(4) FA 1986, which is made applicable to 
Sch 15 by para 11(5)(c). However, if the situation is that the contribution made by each person. is 
not commensurate with their respective enjoyment of the property and/or the expenses were 
shared unequally, the circumstances may fall to be scrutinised in the context of Sch 15 FA 2004. 
In such circumstances, a charge to income tax may well result, ti fi 


+ 


4.3 Reasonable attribution eee 


Paragraphs 3(2)(a)(ii) and 3(3) relating to land and 6(2)(a)(ii) and 6(3) relating to chattels apply 
where the chargeable person has either disposed of property and the proceeds of this disposal 
were used to acquire the relevant property, or where the chargeable person has contributed any 
of the consideration (directly or indirectly), to acquire the relevant property. Where these 
praeiens apply it i pests ip alate the proportion of the value of Aoi aa ENN 
can be reasonably attributed to the property originally di ed \ o the c eratio} 

provided. How should this proportion fie patculated” A IOE EA alal e Bret a 
Each case will turn on its own facts and the value of the land disposed of and its ultimate sale 
price, the consideration provided and the independent financial resources of the recipient will all 
have to be taken into account when making a reasoned judgement as to the value reasonably 
attributable. jioimab new vod! 

For example, the disposal condition in paragraph 3(2)(a)(ii)>would’ be met if the chargeable 
person transferred land to another (“X”), who later sold the land and used the proceeds to 
purchase a second property which the chargeable person occupies. If the land was ‘valued at 
£100,000 at the date of transfer, sold for £300,000 and the new property purchased for £150,000, 
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we would consider it reasonable to treat the whole value of the new property to be attributable to 
the property originally disposed of. If the value of the new property exceeds the proceeds 
received from the sale of the original property the proportion of the value reasonably 
attributable to the original property will be reduced. The value reasonably attributable to the 
new property cannot exceed the final value of the property originally disposed of. 


If in the above example X used the sale proceeds to buy another property (Blackacre) which the 
chargeable person did not occupy but also used his own resources to buy a house (Whiteacre) 
which the chargeable person did occupy then we will not treat the value of Whiteacre as 
attributable to the property originally disposed of unless X had borrowed on the security of 
Blackacre. 

If X purchases Whiteacre for £200,000 and half the purchase price (say £100,000) comes from 
the sale proceeds of the original land given to him and half comes from his own resources we 
would argue that half the value of Whiteacre was attributable to the property originally disposed 
of. Note that the reasonable attribution is not limited to the £100,000 originally put into 
Whiteacre but is half the value of Whiteacre at the relevant valuation date. 


‘4.4 Full or part consideration 


If the chargeable person’s occupation of the relevant land, or enjoyment of the relevant chattel, 
is for full consideration in money or money’s worth, ie a full market rent is paid by them for 
their continued occupation/enjoyment, their occupation/enjoyment is not a reservation of 
benefit for inheritance tax purposes (para 6(1)(a) Sch 20 Finance Act 1986). This treatment is 
extended to the income tax charge under this schedule by virtue of paragraph 11(5)(d). Any 
arrangement or transaction entered into on or after 18 March 1986 where the chargeable person 
pays full consideration for their enjoyment or occupation of the relevant asset will not be subject 
to the income tax charge. 

If the consideration paid by the chargeable person is less than full consideration, or if they 
initially pay a full consideration but, over time, this falls below market rates, the asset in question 
will be treated as subject to a reservation of benefit from the date the chargeable person ceased 
to pay full consideration. There will be no income tax charge under this schedule provided that 
the provisions of paragraph 11(5)(a) apply. 


4.5 Sales at undervalue 


The application of paragraph 4(4) in respect of land to which the disposal conditions of 
paragraph 3(2) applies by virtue of a “non-exempt sale” is restricted to sales of the whole 
interest in the property. If there is a sale of part only of the chargeable person’s interest in the 
relevant land, no account can be taken of the consideration actually paid by the purchaser. 


As the consideration must be paid in sterling or another currency this sub-paragraph will not 
apply if the consideration took another form, ie if one item of land was exchanged for another. 


Example , 


X exchanges his house valued at £800,000, for Y’s property valued at £200,000 (Y’s property in 
this example could be taken to mean land, a business, a right, in fact any property other than 
cash). X continues to live in his former property. Under the provisions of paragraph 4(4) the 
value of Y’s property is not regarded as consideration to be taken into account, and X will be 
subject to a POA charge on £200,000. On X’s death there will be a GWR in respect of a 7/4 
share of his former property, and his estate for IHT purposes will include the £200,000 from Y. 


4.6 Occupation/Possession 


Land 


Paragraph 3 of the schedule applies where the chargeable person occupies any land that they had 
either both previously owned and disposed of, or contributed to its acquisition. In this context 
“occupation” is construed quite widely. For example, the chargeable person would be regarded 
as in occupation not only if they were resident in the relevant property but also if they used it for 
storage or had sole possession of the means-of access and used the property from time to time 
(see Appendix 1). The chargeable person would not be regarded as occupying a property from 
which they receive rental payments from the person(s) actually in occupation. 
If the person’s occupation or use of the property is only very limited in its nature or duration it 
may not come within the provisions of paragraph 3. Each case will ultimately decided on the 
facts and circumstances relating to it. However, in line with HMRC’s Interpretation of 
inheritance tax and gifts with reservation —- RI 55 (November 1993 [see the JHT section in Part 3 
of this publication]) — some examples can be given of limited occupation that will not bring the 
chargeable person within paragraph 3. These include— 
— a house which is the owner’s residence but where the chargeable person subsequently stays 
with the other person for less than one month each year or, in their absence, stays for not 
- more than two weeks each year, 
| social visits; excluding overnight stays by the chargeable person as a guest of the owner. The 
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extent of the social visits should be no greater than the visits that may be otherwise be 
expected if the chargeable person had never previously owned the property, or made a 
contribution to its acquisition, 

— a temporary stay for some short term purpose, for example, while the chargeable person 
convalesces after medical treatment, or they look after the owner while they are convalese- 
ing, or while the chargeable person’s own home is being redecorated, 

— visits to a house for domestic reasons, for example baby-sitting by the chargeable person for 
the owner’s children, 

— a house together with a library of books which the chargeable person visits less than five 
times in any year to consult or borrow a book, 

— land which the chargeable person uses to walk their dogs or for horse riding provided this 
does not restrict the owner’s use of the land. 


More significant use of the property may bring the chargeable person within the scope of 

paragraph 3. Examples are— 

— a house in which the chargeable person stays most weekends or for more than a month each 

ear, 

— : second home or holiday home which the chargeable person and the owner both then use 
on an occasional basis, 

— a house with a library in which the chargeable person continues to keep their own books, or 
which they use on a regular basis, for example because it is necessary for their work. 


Chattels 


Similar considerations apply to the possession or use of previously owned chattels when the 
application of paragraph 6 is contemplated. Very limited or occasional use of the chattel in 
question will not incur an income tax charge under this schedule. 


For example, a car used to give occasional lifts (ie less than three times a month) to the 
chargeable person will not be liable to the charge. But if the chargeable person is taken to work 
every day in the car it is likely an income tax charge will be incurred. 


4.7 “Substantially less” 


Where any relevant property is included in the chargeable person’s estate for inheritance tay 
purposes, or is subject to the inheritance tax reservation of benefit provisions, the value of that 
property is exempt from the charge (see 1.3.2). If other property that derives its value from the 
relevant property is included in the estate or is subject to a reservation of benefit the charge wil 
not apply either. However, if the value of that derived property that can be reasonably attributec 
to the relevant property is “substantially less” than the value of the relevant property, only that 
proportion of the value of the relevant property that can be reasonably said to be included in the 
estate is exempted from the charge. 


The term “substantially less” is not defined by the legislation but by analogy with the Capita 
Gains Tax taper relief rules we would regard a reduction of value of less than 20% as not 
substantially less for the purposes of this Schedule. If the circumstances of a particular cas« 
suggest that the “substantially less” provision should be triggered by a reduction of more or les: 
than 20%, it will be judged on its individual merits. 


Where the value of the property in the estate is substantially less than the value of the relevan’ 
property the appropriate rental value of any land, and the appropriate chargeable amount: 
relating to chattels or intangible property, for the purposes of this Schedule will be reduced by < 
reasonable proportion to take into account the property in the estate. 


4.8 Double charges 


The regulations relating to the income tax charge (SI 2005/724) include provisions to avoid < 
double charge to inheritance tax where the chargeable person elects that the gift with reservatior 
provisions apply to the relevant property. A double charge may arise where the chargeabl 
person makes a gift of property that is a potentially exempt transfer for inheritance tax: If tha 
property is then liable to the income tax charge they may decide to make an election that th: 
property is subject to the inheritance tax reservation of benefit provisions. If they then die withir 
7 years of the original gift a double charge to inheritance tax will arise = firstly onthe origina 


transfer that must now be aggregated with the death estate and secondly on the property subjec 
to the reservation. ; WINS 


The provisions to avoid double charges effectively retain the charge on the transfer that produce: 


the higher overall amount of inheritance tax and reduce the other transfer to nil. The applicatior 
of these provisions may best be illustrated using an example. iA OUD 


Mr G entered into a lifetime loan scheme (or double trust scheme as it may be known) in Jun: 
2003. He sold his house to a trust fund of which he is the life tenant for £500,000. The trustee: 
do not pay the purchase price but give Mr G an IOU instead. Mr G then makes a gift of th 
IOU (the outstanding purchase price) to a second trust for-the benefit of his children. Hi 
remains in occupation of the property and, as the outstanding debt reduces the value of th 
house for inheritance tax purposes to nil (see 1.5.2 and “excluded liability”), he is liable to th 
income tax charge from 6 April 2005. To avoid paying the charge he makes an election unde: 
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paragraph 21 of Schedule 15 that the house is subject to the gift with reservation provisions. 
Mr G dies in July 2007 and the house is valued at £750,000 at that date. 

As the death occurred less than 7 years after the original gift of the IOU it must be aggregated 
with Mr G’s estate when calculating the inheritance tax liability. But the house is also chargeable 
on the death as a gift with reservation following the election. A double charge to inheritance tax 
would arise but for the double charges provisions which apply in this instance as the gifted 
property (the IOU) represents the proceeds of the disposal of the relevant property (the house). 
The two potential charges should be considered in isolation. In these examples Mr G’s estate is 
valued at £500,000 and the inheritance tax threshold at the time of writing of £285,000 is used. 


Charge to tax using original gift 


Gift now taxable £500,000 
Estate £500,000 
Aggregate chargeable transfer £1,000,000 
Taxable gift £500,000 

Less nil-rate band £285,000 

Excess £215,000 

Tax @ 40% £86,000 

Taper relief due @ 40% (£34,400) 

Tax payable £51,600 
Taxable estate £500,000 

Nil-rate band used against gift £0 

Tax @ 40% ; £200,000 
Total inheritance tax payable £251,600 
Charge to tax using gift with reservation 

Estate £500,000 
Gift with reservation £750,000 
Aggregate chargeable transfer £1,250,000 
Less nil-rate band £285,000 
Excess £965,000 
Total inheritance tax payable @ 40% £386,000 


(apportioned between estate and gift with reservation) 


In this scenario the charge to tax using the gift with reservation will be used and the charge using 
the original gift will be reduced to nil by the double charges provisions and disregarded. 
Further regulations were made SI 2005/3441 to deal with the double charges that may arise 
where the taxpayer decides to dismantle a “double trust scheme” and return to the position they 
were in prior to that arrangement. 


Example 


Mrs X sells her house to a trust in which she has an interest in possession in exchange for an 
IOU from the trustees, which she then gifts to a second trust for the benefit of her children. 
The gift of the IOU is a potentially exempt transfer for IHT purposes and its value will be 
chargeable if the taxpayer dies within seven years of making it. The “double trust” arrange- 
ment is then dismantled eg by the cancellation of the IOU, so that the full value of the house 
will return to her estate and also be subject to IHT on her death. There is therefore the 
potential for a double charge. 
Statutory Instrument 2005/3441, therefore extended the previous regulations by introducing The 
Inheritance Tax (Double Charges) Regulations 2005, to provide relief from the double charge 
that would otherwise arise in the above example. As in the previous example, tax is calculated on 
the basis of the failed PET, and again with the house as an asset of the death estate. Inheritance 
Tax is then charged on whichever transfer produces the greater tax, and the other transfer is 
reduced to nil. 
It should be noted that the double charges provisions will not always apply when a perceived 
double charge arises. In particular, if an election is made in respect of property subject to an 
“Eversden” type arrangement with the result that the life tenant has made a potentially exempt 
transfer and the settlor’s estate includes property subject to a reservation, both charges to tax are 
unaffected by the double charges provisions. The provisions only apply where there is a double 
charge in respect of the same individual. 


4.9 Insurance policies 

There may be certain instances where schemes involving insurance policies fall within the scope 
of paragraph 8 of the schedule. However, the majority of the more common schemes should not 
be affected. Examples can be found in Appendix 1. 
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Where a charge to tax under this Schedule arises, paragraph 15 of this Schedule requires that the 
open market value of the policy at the relevant time should be used in’ establishing the 
chargeable amount determined under paragraph 9 (see 4.10 below)i; 229! beriu900 #1 


4.10 Valuation = 

Paragraph 15 of this Schedule is taken from the wording of section 160) Inheritance Tax 
Act 1984. This provides that “Except as otherwise provided by this Schedule, the value of any 
property shall for the purposes of this Schedule be the price which the property might 
reasonably be expected to fetch if sold in the open market at that time; but that price shall not be 
assumed to be reduced on the ground that the whole property is to be placed on the market at 


one and the same time”. 


SECTION 5: APPENDIX 1 


Land — straightforward gift or sale of whole 


As previously mentioned at 1.3.1 of this guidance, a disposal of property is an excluded 
transaction “if it was a disposal of his whole interest in property”, coming within the provisions 
of paragraph 10. As this wording makes clear, “his whole interest” is precisely that, and can_for 
example be a half share, or a quarter share of the whole land if that share is all that he owns. 
In 2000 Mr A conveyed his house to his daughter Miss B. He continues to live there. 


— While Mr A remains in occupation the property is subject to a gift with reservation for 
inheritance tax, whether or not Miss B also lives there. The income tax charge will not apply 
by virtue of paragraph 11(5)(a) of this schedule. 

If Mr A pays a full market rent to Miss B for his occupation the property willnot be subject 
to a reservation by virtue of paragraph 6(1)(a) Schedule 20 Finance Act 1986 and_ the 
income tax charge will not apply by virtue of paragraph 11(5)(d) of this schedule. 

If the conveyance to Miss B was not a gift but a sale at full market value there will be no 
transfer of value for inheritance tax. The transaction is a disposal for the purposes of! 
paragraph 3(2) of this schedule but it is an excluded transaction. by. virtue. of. para- 
graph 10(1)(a). An income tax charge will not arise under this schedule. fr 

If Mr A had carved out a lease of his property for himself, and sold the freehold reversion te 
Miss B, that disposal will be an excluded transaction by virtue of paragraph 10(1)(qa). 
provided that the sale was a transaction such as might be expected to be made at arms lengtk 
between persons not connected with each other. If this provision has been met an income tax 
charge under this Schedule will not arise. The reversion is regarded as a distinct item of 
property, and the sale was of the entire interest in it. Mr A continued to occupy the house by 
virtue of his leasehold interest, which is a separate item of property. There is of course < 
“marriage” value for the two interests and a truly arms length transaction must take account 
of this along with any other factors. <hea 


Land — straightforward gift or sale of part share 


In 2001 Mr A conveyed his house into the joint names of himself and his daughter Miss B, H« 
continues to live there. Mi ele" 4 


If Miss B does not occupy the property the half-share gifted by Mr A is subject;to a gift with 
reservation for inheritance tax. The income tax charge will not apply by, virtue. of para. 
graph 11(5)(a) of this schedule. rein2ib mort 21 
~ If Miss B does not occupy the property but Mr A pays Miss B a full market rent for hi: 
occupation of her half-share, the half-share will not be subject to a reservation by virtue o: 
paragraph 6(1)(a) Schedule 20 Finance Act 1986 and the income tax charge will not apply by 
virtue of paragraph 11(5)(d) of this schedule. EERO, Riches 
~ If Miss B does occupy the property with Mr A and they share the running costs of th« 
property in the same proportion, the half-share will not be subject to a reservation by virtu 
of section 102B(4) Finance Act 1986 and the income tax charge will not apply by virtue o: 
paragraph 11(5)(c) of this schedule. Wire gt oon oy Seta 
~ If the conveyance to Miss B was not a gift but a sale at full market value there will be n¢ 
transfer of value for inheritance tax. The transaction is, though, a disposal for the purpose: 
of paragraph 3(2) of this schedule. Furthermore, the transaction is not an exclude 
transaction under paragraph 10(1). However, the Regulations provide i aa took 
place before 7 March 2005, the income tax charge under this schedule will not apply. If th 
sale had taken place on or after 7 March 2005 Mr A’s sine oe S ould bi 
subject to an income tax charge if the appropriate rental value exceeds the de minimis limi 
in paragraph 13. There is a further exception that may apply if the sale was for < 
consideration not in the form of money or an asset readily convertib: e into money (s 
following examples). esol aa sanajuent Bn 
- If the ue at a part ae oer a commercial provider of equity release schemes thi 
income tax charge will not apply. This is so whether or not such a sale takes placeon or afte: 
7 March 2005. 10) 30 mo: 2elquibotioissiits ioc 
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Land — equitable interests 


[f Miss B acquired her interest in the property by way of an equitable arrangement rather than 
for cash — for example, she had given up work to care for Mr A on the understanding that she 
would recetve a share of the property in return — the income tax charge will not apply 
(‘Regulation 5). 

In considering whether the conditions were satisfied, we would need information about how the 
2ssential elements of the transaction had been arrived at. We do recognise that there is a 
substantial body of case law dealing with the circumstances in which an interest ina house is 
acquired in consequence of a person acting to his detriment. The Ministerial Statement had 
these sorts of situations in mind and we would interpret Regulation 5 accordingly. In particular, 
we accept that the requirement that “the disposal was by a transaction such as might be expected 
(0 be made at arm’s length between persons not connected with each other” would be interpreted 
with such cases in mind. Where the parties had sought separate advice and acted upon it or had 
»btained a court order confirming the property entitlement, that would reinforce the claim that 
he conditions were satisfied. But we would not expect parties to such an arrangement to have 
Jone this. We recognise that detriment that the acquirer can demonstrate he has suffered can 
drovide consideration for the acquisition of the interest and prevent the transaction from being 
sratuitous. 


Partnership interests 


he treatment of a share of a partnership interest for Schedule 15 purposes follows that applied 
or IMT purposes, In other words, we do not regard the partnership interest as transparent, and 
he disposal of a share is unlikely to give rise to a Schedule 15 charge in any circumstances. 


Land — lease carve out (Ingram scheme) 


Mr R transfers title to his property to a nominee who then grants Mr R a 20-year lease of the 
sroperty at a peppercorn rent. The encumbered freehold reversion is then gifted to his son. Mr R 
-ontinues to occupy the property. 

f the transfer was effected on or after 9 March 1999 the property will be subject to a reservation 
of benefit for inheritance tax by virtue of section 102A Finance Act 1986. No charge to income 
ax will then arise under this schedule. 


f the transfer was effected before 9 March 1999 the arrangement is not caught by section 102A 
“inance Act 1986 and will be subject to the income tax charge under paragraph 3(2) of this 
chedule. The value subject to the charge will be the value attributable to the property actually 
lisposed of, calculated in accordance with the formula in paragraph 4(2). 


Shattels — lease carve out 


The provisions of section 102A Finance Act 1986 only apply to interests in land. If the subject 
natter of the scheme referred to above is chattels rather than land, therefore, the provisions of 
his section do not bite. The property will not be subject to a reservation for inheritance tax 
egardless of when the scheme was actually effected. 

t does, however, represent a disposal by the chargeable person who will be subject to an income 
ax charge under paragraph 6(2) of this schedule. The value subject to the charge will be the 
value attributable to the property actually disposed of, calculated in accordance with the formula 
n paragraph 7(2). 


_and — settlement on interest in possession trust (Eversden scheme) 


Mrs T transfers 95% of her property to a settlement for the benefit of her husband for his life. 
In his death the property passes to a discretionary trust, of which she is one of the potential 
yeneficiaries. She remains in occupation of the property. 


f the transfer was effected on or after 20 June 2003 the property will be subject to a reservation 
yf benefit by Mrs T for inheritance tax by virtue of section 102(5A) Finance Act 1986 and the 
ncome tax charge will not apply. 

f the transfer was effected before 20 June 2003 the property will not be subject to a reservation 
yf benefit. If the interest in possession of Mrs T’s husband continued until his death the 
sroperty will not be subject to the income tax charge because, although the disposal condition in 
yaragraph 3(2) is met, the transaction is an excluded transaction by virtue of paragraph 10(1)(c). 
Jowever if her husband’s interest in possession ended during his lifetime the transaction will not 
ye excluded because of paragraph 10(3) and. the property disposed of will be subject to the 
ncome tax charge. The value of the property will be determined by the, formula in para- 
raph 4(2). 


ntangible property — Eversden scheme 

ntangible property may also be settled on Eversden-type scheme, ie the chargeable person 
ettles cash on interest in possession trusts for their spouse or civil partner, which the trustees 
hen invest ina bond. If the terms of the settlement fall within the definition in paragraph 8 of 
his schedule similar results to the scheme involving land referred to above apply. 


3S 
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For example, if the spouse or civil partner’s interest in possession ends during their lifetime and 
the property is now held on discretionary trusts of which the settlor is one of the potential 
beneficiaries, the income tax charge will apply under paragraph 8 if the settlement was effected 
before 20 June 2003. The charge will be calculated with reference to paragraph 9 of this schedule. 


It should be noted that the excluded transaction provisions have no application with regard to 
intangible property so paragraph 10(1)(c), which may have a bearing in respect of certain 
Eversden-type schemes involving land, has no relevance here. 

If the settlement was effected on or after 20 June 2003 the property is subject to a reservation of 
benefit for inheritance tax by virtue of section 102(5A) Finance Act 1986 and the income tax 
charge will not apply. 


Land — reversionary lease scheme 


A reversionary lease scheme, typically, is an arrangement where a donor grants a long lease o! 
his property for say 999 years to the proposed donee, and the lease does not take effect unti 
some future date. An example of this would be where Mr V, who has owned his house since 
1990, grants a 999-year lease to his daughter in 1998 but not to take effect until 2018. Mr V 
continues to occupy the property. 


Such schemes entered into before 9 March 1999 are not gifts with reservation of benefit so long 
as the lease contains no terms that are beneficial to the donor (see example below), and the 
income tax charge will apply. 

For reversionary lease schemes entered into on or after 9.March 1999 HMRC had previously 
held the view that section 102A Finance Act 1986 would apply to them because the donor’ 
occupation would be a “significant right in relation to the land”. If that analysis were correct 
the reservation of benefit rules would apply and there would be no income tax charge. However 
HMRC now consider that where the freehold interest was acquired more than‘7 years before the 
gift, the continued occupation by the donor would not be a significant right, and therefore 
contrary to its previously held view, section 102A cannot apply to the gift because o 
section 102A(5). If the donor grants a reversionary lease within 7 years of acquiring the freehol« 
interest, section 102A may apply to the gift depending on how the remaining provisions of tha 
section apply in relation to the circumstances of the case. 


Bear in mind, however, that, whenever the freehold interest was acquired, a gift may be a gif 
with reservation of benefit under section 102 Finance Act 1986 if the lease contains term: 
beneficial to the donor. An example of this may be where the lessee covenants to pay the costs 0 
maintaining the property. 

Where the GWR provisions do not apply it will nevertheless be regarded as a disposal of ar 
interest in the relevant land under paragraph 3(2) of Schedule 15, and the charge to income ta) 
will apply, calculated in accordance with the formula in paragraph 4(2), unless the donor elect: 
into the reservation of benefit provisions. 


Note—This para was amended by HMRC in January 2007. 


Land — death scheme involving a loan 


Mr and Mrs S own a house in equal shares as tenants in common. Under the Will of Mr S asset: 
not exceeding the “nil-rate band” for inheritance tax pass into a discretionary trust, of whicl 
Mrs S is one of the potential beneficiaries. The remainder of his estate passes to Mrs S 
Following the death of Mr S in June 2005 his executors transferred his half share of the propert: 
to Mrs S and, in return, she executed a loan agreement equivalent to the value of the half-share 
No inheritance tax is payable. 


The income tax charge under this schedule will not apply here. As Mrs S did not own he 
husband’s share at the relevant time and did not dispose of it the disposal conditions it 
paragraph 3(2) do not apply. If she did not provide Mr S with any of the consideration given b: 
him for the purchase of his half share the contribution condition in paragraph 3(3) will no 
apply either. Even if she had provided him with some or all of the consideration the conditiot 
will still not apply as it would have been an excluded transaction under paragraph 10(2)(a). h 
the final scenario, however, the debt would not be allowable for inheritance tax on the death o 
Mrs S by virtue of section 103 Finance Act 1986. , 


Land — lifetime scheme involving a loan (double trust scheme) 


There are a number of variants of this scheme — one of the more straightforward types i 
referred to in the Double Charges section of this guidance (see 4.8) — and the income tax charg 
under this Schedule will apply. (Guidance on whether the loan may be chargeable under the 1H’ 


reservation of benefit provisions is given at the end of this section). 


As the chargeable person is usually still occupying the house as the life tenant of an interest i 
possession trust the exemption in paragraph 11(1) of this Schedule would a pear to prevent th 
charge from applying. However, the value of the property in the’ estate will be teduced’ by th 
debt now owned by the trustees of the second trust in the scheme. For example if the house 1 
valued at £500,000 and the debt is valued at £400,000, only the net value of £100,000 i 
chargeable to inheritance tax. In this scenario the concept of excluded liabilities: will apply: 
paragraphs 11(6) and 11(7) of this Schedule (see 1.3.2). The exemption in paragraph: 11(1) 4 
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estricted to the value of the relevant property that exceeds the amount of the excluded liability 
in this example £100,000. The remaining part of the house will be subject to the charge — in 
his example four-fifths of the appropriate rental value. 


3eservation of benefit in the loan — HMRC’s view 


The essence of many of these schemes involves the chargeable person(s) (the vendors) selling 
heir home for full value to a newly formed trust (trust 1) with the sale proceeds left outstanding 
yn loan. An LOU for the loan is gifted to a second trust (trust 2) for the benefit of the vendor’s 
amily. The vendor(s) continue to occupy the property under the terms of trust 1, and the loan is 
epayable to trust 2 on demand. HMRC’s view on this is that since the loan was repayable on 
lemand, there will be a GWR in respect of it, until such time as the trustees call in the loan. The 
eason for this is that if trust 2 had called in the loan, trust 1 would have been forced either to 
ell the home to repay the debt, or to seek finance from elsewhere. If the house were sold, then 
he vendor(s) would have been unable to occupy it under the terms of trust 1. In order to avoid 
he need for a sale, trust 1 would have had to find a third party willing to lend 100% of the value 
of the property on the basis of a covenant by the trustees, and security over the house. Even if 
uch borrowing could be obtained, which must be extremely doubtful, it would be prohibitively 
xpensive. Trust | could only justify taking on such borrowing if they were financed by the 
endor(s) (the life tenants) who would be benefiting from the property by residing in it. On the 
oregoing basis it is considered that the trustees of trust 2, in not calling in the loan, have enabled 
he vendor(s) to retain a significant benefit in it, and therefore that the debt was not enjoyed to 
he entire exclusion of any benefit to the vendor(s) by contract or otherwise. 


\ variant of the scheme described above is where the terms of the loan provide that the debt is 
nly repayable at a time after the death of the life tenant. Since, unlike the position with loans 
epayable on demand, the loan can not be called in by the loan trustees, it is generally thought 
hat these schemes will not be caught as gifts with reservation. 


f the loan is subject to a reservation of benefit this does not mean the vendor can avoid paying 
ncome tax. The reservation of benefit is in the loan not the house and he has still made a 
elevant disposal of the house which is subject to an excluded liability and which therefore 
educes his estate. Reserved benefit property does not form part of someone’s estate while he is 
live. (see FA 1986 ss 102(3),(4)). In these circumstances if A does not wish to pay the income 
ax charge the debt should either be appointed back to him or written off (in which case the 
xcluded liability ceases to reduce the value of his estate and there is no income tax charge from 
he date the debt is written off or appointed back to him) or he should elect (in which case there 
$ no income tax charge at all). 


nsurance policies 


The settlor effects a discounted gift scheme comprising a gift into settlement with certain 
“rights” being retained by them. The retained rights may, for instance, be a series of single 
premium policies maturing (usually) on successive anniversaries of the initial investment or 
on survival, reverting to the settlor, if they are alive on the maturity date, or the settlor carves 
out the right to receive future capital payments if they are alive at each prospective payment 
date. The gift with reservation provisions do not apply. 


n the straightforward case where the settlor has retained a right to an annual income or to a 
eversion under arrangements, that right is not property within paragraph 8 as the trustees hold 
t on bare trust for the settlor. A bare trust is not a settlement for inheritance tax purposes. The 
ettlor is excluded from other benefits under the policy and so this schedule does not apply. 


‘here may be more complex cases where the settlor’s retained rights or interests are themselves 
eld on trust. But that would normally be construed as being a separate trust of those benefits in 
vhich the settlor had an interest in possession, and no charge to tax will arise under this 
chedule by virtue of paragraph 11(1). 

iven if, in less common cases, the paragraph 11 provisions did not apply so as to exempt the case 
rom charge completely, any charge under this schedule would apply by reference to the value of 
he rights held on trust for the settlor, not by reference to the value of the underlying life policy. 


The settlor effects a policy and settles it on trust for the benefit of others. He then makes a 
substantial interest free loan to the trustees, repayable on demand. The trustees use the loan 
to purchase more policies, and make partial surrenders each year to pay off part of the loan. 


‘his arrangement is not a gift with reservation for inheritance tax. The settlor is not a 
eneficiary of the trust itself and the making of the loan does not constitute a settlement for the 
yurposes of inheritance tax. No charge to tax will arise under this schedule. 


-ension Policies 

ension policies may typically provide pension and lifetime benefits for the scheme member, and 
ther benefits that are payable on death at the discretion of the scheme trustees. It is considered 
hat the pension and other lifetime benefits would either represent unsettled property or a trust 
eparate from that on which the death benefits are held. In the arrangement described, both 
yarts can be treated as mutually exclusive and therefore provided the scheme member could not 
yenefit from the trusts governing the death benefits, a charge under this schedule will not arise. 


OSI 


Mise 1X.C Miscellaneous Non-Statutory Material 12344 
5 tetanic: snimceresinceaicess 


A charge under Schedule 15 will not arise in relation to approved pension arrangements or, fror 
6 April 2006, pension arrangements under registered schemes. Neither ate such arrangements 
caught as GWR’s, as HMRC’s statement of practice 10/66 makes clear, Non-registered schemes 
do not fall within the statement of practice, and so may well come within Finance Act 1986, ir 
which event, the same dispositions would not come within Schedule IS.ne0 te aeitey 
Business trusts (or partnership policies) aay ar 

In some cases, policies are taken out on each partner’s life solely for the purposes of providing 
funds to enable their fellow partners to purchase his/her share from the partner’s beneficiaries or 
their death. The partner is not a potential beneficiary of his/her “own” policy. In suck 
circumstances, a charge to tax under paragraph 8 of this schedule will not-arise, so" > 
However, in many cases, the partner retains a benefit for themselves, for example they can cast 
in the policy during their lifetime for their own benefit. In such cases, even if the arrangement i: 
on commercial terms so that it is not a gift with reservation for inheritance tax, the trust is < 
settlement for inheritance tax purposes and a charge to tax under paragraph 8 will arise. 

The valuation of a partner’s, or settlor’s, interest in a policy for the purposes of paragraph 8 o 
Schedule 15 should be his share of its open market value as at 6 April each year, That valuatior 
will be relevant for determining the amount of charge for that year of assessment. — 

Where the policies are term assurances, in the vast majority of cases the policyholder will be ir 
normal health, and therefore it is likely that the chargeable amount, as calculated unde 
paragraph 9 of Schedule 15, will have little marketable value and will fall below the de minimi: 
exemption in paragraph 13. Therefore, a policyholder in normal health at the valuation date may 
assume that he will survive beyond the term of the assurance, and complete his tax returs 
accordingly. However, in circumstances where the policyholder has been advised that their stat 
of health is such that it casts doubt on their survival to the end of the term of assurance (ie there 
becomes a realistic prospect of the policy paying out and therefore having a material marke 
value), then consideration should be given to obtaining actuarial advice about the value of th 
policy. te 


Pre 18 March 1986 policies settled on trusts a 

A charge under Schedule 15 does not arise where, before 18 March 1986, a life policy has beer 
contracted and settled on trusts from which the settlor can benefit, even where premiums ar 
paid after this date. 


Land — Occupation 
’ ‘oc 
Example 1 sat ash his) 


Mr A gives his house to his daughter in 1987. The disposal condition of paragraph 3(2) ha: 

been met. He occupies the property along with his daughter, and later when she moves out, ot 

his own. This was “relevant land” at all times since 1987, for the purposes of paragraph 3(1) 

" Shean 15. It is protected from POAT throughout because it 1s subject to a reservation o 
enefit. Waeirent 


Example 2 1 eis Diieitottiteiytite 


Mr A sells his house and makes a cash gift to his daughter, who uses the money towards th 
purchase of a house of her own also using some of her own money, The contributio 
condition of paragraph 3(3) is met. Within 7 years of this gift he moves in with his daughte 
and occupies a self-contained part of the house, and has the means of access to the remainde 
of the property, and actually uses it from time to time, Eg storing furniture there. In thes 
circumstances, the whole property is considered to be “relevant land” for the purposes o 
paragraph 3(1). However, while he occupies with his daughter there is no P' Ar eeaice dad te 
para 11(8). Had Mr A moved into occupation more than 7 years after the cash gift, th 
provision of that consideration will be an excluded transaction, coming within “para 
graph 10(2)(c) of Schedule 15. Or WT Sous ane Blog 2] hat of 


Example 3 Lf gt 


1 £39016 tolifos oc 
izerstat letinniedis 


Post-death variations of an estate 


Mrs W is bequeathed a house, which she occupies, u r her husband’s Will. S! 
deed of variation within two years of her susie altering the term 
the house passes to her son instead. The deed of variation is effective’ | 
purposes as the provisions of section 142(1) Inheritance Tax Act: 1984 

continues to occupy the house the income tax charge will not apply. by 
this Schedule. ilo ) ; is 190 (igeb elt ommgreg 
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[he provisions of paragraph 16 will also apply if the deed of variation referred to above had 
nerely changed Mrs W’s absolute interest in the property to a life interest in possession, with her 
son as remainderman. If her life interest is terminated during her lifetime (but more than two 
years after her husband’s death) and she continues to occupy the property the income tax charge 
vill not apply provided that the deed of variation satisfied the provisions of section 142(1) 
inheritance Tax Act 1984. In any event, if her life interest was terminated after 21 March 2006 
ind she continues to occupy the property the reservation of benefit provisions will apply. (FA 
1986 s 102ZA as amended by Finance Bill 2006). 


Foreign domiciliaries — excluded property 


An arrangement that is not uncommon is where a foreign domiciliary settles a trust which owns 
. UK house through a foreign registered company. The shares in this company (and any loan 
nade to it) are excluded property, coming within the provisions of section 48(3) IHTA 1984. 
-aragraph 12(3) provides that Schedule 15 will have no application to such assets. However in 
onsidering the application of paragraph 11 in respect of the house he occupies, the operation of 
yaragraph 12(3) does not mean that the shares (or any loan made to the company) are 
1utomatically disregarded in determining whether, for the purposes of paragraph 11, there is 
ferived property which is in the taxpayer’s estate or GWR property in relation to him. In these 
‘ircumstances we would accept that the exemptions in paragraph 11 can apply to the foreign 
lomiciliary. 


everter-to-settlor trusts 


egislation introduced in the 2006 Finance Bill will, from the 5 December 2005, prevent 
yroperty gifted by the donor but still enjoyed by him as a beneficiary of a reverter-to-settlor 
rust from escaping an income tax charge under Schedule 15. 


-reviously the donor could gift property that would then be settled back on him on trusts which 
illowed him to continue to enjoy the property, but which on his death would revert back to the 
ettlor (the original donee). The property was (for trusts established pre Budget 2006) treated as 
yart of the donor’s estate for [HT purposes, but on his death was excluded from a charge to THT 
inder sections 53 and 54 IHTA 1984, as it reverted back to the settlor (the original donee). A 
harge under Schedule 15 would also not arise because the property was still regarded as part of 
he donor’s estate for [HT purposes. 


The new legislation will allow a Schedule 15 charge to apply in situations where the former 

ywner of an asset (or a person who contributed to its acquisition) enjoys the asset under the 

erms of a trust, and the trust property reverts to the settlor — or to the spouse or civil partner, 

vidow, widower or surviving civil partner of the settlor. 

Note—This guidelines are published on the HMRC website at http://www.hmre.gov.uk/poa/, and were last updated in 
October 2007. 


he prescribed rate was increased from 5% to 6.25% on 6 April 2007. 
‘ommentary—Simon’s Taxes 13.7. 


Vlisc X. Recognised stock exchanges 


The following is a list of exchanges which have been designated as recognised stock exchanges by 
Yrder of the Board under TA 1988 s 841(1)(b) and ITA 2007 s 1005, as at June 2009. 


rhe term is often used in the phrase “listed on a recognised stock exchange” or in similar or 
elated expressions. For all designations following the enactment of Finance Act 2007 on 19 July 
007 HMRC will publish which markets meet their definition of “listed” as set out below. 


The phrase “listed on a recognised stock exchange” in respect of shares and securities is now 
lefined at ITA 2007 1005(3) and means shares and securities which are admitted to trading on 
hat exchange and included in the official UK list maintained by the Financial Services 
\uthority as the UK Listing Authority or are officially listed in a qualifying country outside the 
JK in accordance with provisions corresponding to those generally applicable in EEA states. 


The definition of a recognised stock exchange is given in ITA 2007 s 1005(1). It includes any 
narket of a recognised investment exchange designated as a recognised stock exchange by an 
der made by the Commissioner for HMRC and any market outside the UK designated in such 
n order. ) 

<ecognition under ITA 2007 s 1005 is for tax purposes only and confers no other status on the 
xchange concerned: it does not constitute any form of recognition or approval for regulatory or 
ther purposes nor does it provide any form of approval or recommendation of any of the 
nvestments which are listed or traded on that exchange. 


urrent HMRC policy is to consider recognition of stock exchanges on receipt of a request from 
he exchange concerned, so the fact that an exchange is not included in the list may simply mean 
hat it has not sought recognition. 

‘inance Act 2005 s 48A(3) requires “alternative finance investment bonds” (Shari’a-comphant 
inancial instruments commonly known as “sukuk”) to be listed on a recognised stock exchange. 
\n alternative finance investment bond listed on an exchange recognised under ITA 2007 s 1005 
vill meet this requirement. In addition, certain other exchanges are designated only for the 
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purposes of FA 2005 s 48A. An alternative finance investment bond listed on such an exchange 
will meet the listing requirement in FA 2005 s 48A(3), but the exchange is not a recognised stock 
exchange for any other purpose. Designation has effect from 1 April 2007. 


HMRC provides an updated list of recognised stock exchanges at: http://www. hmre. gov.uk/fid 


rse.htm. 


RECOGNISED STOCK EXCHANGES 


Country 


Australia 

The Australian Stock Exchange and any of its stock exchange 
subsidiaries 

Austria 

Any stock exchange which is a stock exchange within the meaning 
of the Austrian law relating to stock exchanges 

Belgium! 

Any stock exchange which is a stock exchange within the meaning 
of the Belgian law relating to stock exchanges 

Bermuda 

Bermuda Stock Exchange (note: the entire exchange meets the 
HMRC interpretation of “listed”) 

Brazil 

Rio de Janeiro Stock Exchange 

Sao Paulo Stock Exchange 

Canada 

Any stock exchange prescribed for the purposes of the Canadian 
Income Tax Act 

The Cayman Islands 

The Cayman Islands Stock Exchange 

China 

Any stock exchange in Hong Kong which is recognised under 
section 2A(1) of the Hong Kong Companies Ordinance 

Cyprus 


Effective date 
22 September 1988 
22 Sinise 1970 
22 October 1970 

4 December 2007 
17 August 1995 

11 December 1995 


22 October 1970 


4 March 2004 


26 February 1971 


The Cyprus Stock Exchange 22 June 2009 . 
Denmark . 
Copenhagen Stock Exchange 22 October 1970 
Finland 

Helsinki Stock Exchange 22 October 1970 
France ; 


Any stock exchange set up in accordance with the French 
legislation 

Germany 

Any stock exchange approved under the laws relating to stock 
exchanges in the Federal Republic of Germany 

Greece 

Athens Stock Exchange 

Guernsey 

Any stock exchange which is a stock exchange within the meaning 
of Guernsey law relating to stock exchanges 

Iceland 

Iceland Stock Exchange 

Ireland (Republic of) 

Any stock exchange which is a stock exchange within the meaning 
of the Irish law relating to stock exchanges ) 

Italy 


Any stock exchange which is a stock exchange within the meaning 
of the Italian law relating to stock exchanges } 0 


22 October 1970, 

5 August 1971 ry 

4 ibe 1993 | | 4 
peso oH 


31 March 2006 


no ) orl vd aba 


10 December 2002. 


22 October 1970 > 
OC ATE SDA nals 


45 


sb 1 bon iedibFoegm: luz 


3 May 1972c ! 


ail ne doielw etaorn: 


vf 


Japan oad 00 pb) ai yathoq OSIM BM aneris' 
Any stock exchange which is a stock exchange within the meaning 22 October 1970. of! 
of the Japanese law relating to stock exchanges Hossa MOgOmyVa rch, ds ia 
Korea arin [As b2C@teshaesn cri 
Korea Stock Exchange a book viewtar phi tne 


Luxembour: benrachneancie 
; . vomsiypes nly team lin 


| 2347 Miscellaneous Non-Statutory Material 


Any stock exchange which is a stock exchange within the meaning 
of the Luxembourg law relating to stock exchanges 

Malaysia 

Suala Lumpur Stock Exchange 

Malta 

Malta Stock Exchange 

Viexico 

Mexico Stock Exchange 

Netherlands? 

Any stock exchange which is a stock exchange within the meaning 
of the Netherlands law relating to stock exchanges 

New Zealand 

New Zealand Stock Exchange 

Norway 

Any stock exchange which is a stock exchange within the meaning 
of the Norwegian rules relating to stock exchanges 

-ortugal 

\ny stock exchange which is a stock exchange within the meaning 
f the Portuguese law relating to stock exchanges 

singapore 

singapore Stock Exchange 

south Africa 

ohannesburg Stock Exchange 

Phe Bond Exchange of South Africa* 

spain 

\ny stock exchange which is a stock exchange within the meaning 
yf the Spanish law relating to stock exchanges 

sri Lanka 

Solombo Stock Exchange 

sweden 

stockholm Stock Exchange 

witzerland 

wiss Stock Exchange* 

Phailand 

stock Exchange of Thailand 

Jnited Kingdom 

-ondon Stock Exchange* 7 

‘he Plus-listed market? 

Jnited States 

\ny stock exchange registered with the Securities and Exchange 
Commission as a national securities exchange* 

Nasdaq Stock Market® 


Yotes—' This includes EASDAQ. 

This includes the European Options Exchange. 

Formerly the Basle, Geneva and Zurich Stock Exchanges. 

Formerly the International Stock Exchange, previously The Stock Exchange. 


Mise X. 


Effective date 


21 February 1972 


10 October 1994 
29 December 2005 
10 October 1994 


22 October 1970 


22 September 1988 


22 October 1970 


21 February 1972 


30 June 1977 


22 October 1970 
16 April 2008 


5 August 1971 


21 February 1972 
16 July 1985 
12 May 1997 
10 October 1994 


19 July 2007 
19 July 2007 


22 October 1970 


OSIIN 


10 March 1992 


This includes the Chicago Board Options Exchange. The term “national securities exchange” does not include any local 


exchanges registered with the Securities and Exchange Commission. 


As maintained through the facilities of the National Association of Securities Dealers Inc and its subsidiaries. 


I 
authority, 


Designated as recognised stock exchanges under ITA 2007 s 1005 as amended by Schedule 26 of Finance Act 2007. 
Designation of the London Stock Exchange as a RSE does not alter the availability of existing tax reliefs with respect to 
AIM, since these reliefs rely on AIM shares not being “listed”. AIM companies are not listed by the UK’s competent 


Designated as a recognised stock exchange under ITA 2007 s L00S5(1)(b) as amended by FA 2007 Sch 26.The 
over-the-counter market of this exchange will not meet the HMRC interpretation of “listed”, 


RECOGNISED STOCK EXCHANGES DESIGNATED SOLELY FOR THE PURPOSES OF FA 2005 Ss 48A 
ALTERNATIVE FINANCE INVESTMENT BONDS) 


<ecognised Stock Exchanges 


bu Dhabi Securities Market 


Date of Recognition 


| April 2007 
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Recognised Stock Exchanges Date of Recognition 


Bahrain Stock Exchange 1 April 2007 
Dubai Financial Market 1 April 2007 
Dubai International Financial Exchange 1 April 2007 
Labuan International Financial Exchange 1 April 2007 
Saudi Stock Exchange (Tadawul) 1 April 2007 


Surabaya Stock Exchange 1 April 2007 


Misc XI. Recognised futures exchanges 


The following is a list of exchanges which have been designated as recognised futures exchanges 
under TCGA 1992 s 288(6). By concession, the UK exchanges designated before the end of 1985 
can be treated as having been designated with effect from 6 April 1985— 


Country 


Australia 
Sydney Futures Exchange 
Canada 
Montreal Exchange 
China! 
Hong Kong Futures Exchange 
Sweden 
OM Stockholm 
United Kingdom 
Baltic International Freight Futures Exchange? 
International Petroleum Exchange of London 
London Cocoa Terminal Market? 
London Coffee Terminal Market? 
London Commodity Exchange* 
London Futures and Options Exchange* 
London Gold Futures Market+ 
London Gold Market 
London Grain Futures Market? 
London International Financial Futures Exchange® 


London International Financial Futures and Options 
Exchange 


London Meat Futures Market 
London Metal Exchange 
London Potato Futures Market? 
London Rubber Market 
London Silver Market 
London Soya Bean Meal Futures Market? 
London Sugar Terminal Market? 
London Wool Terminal Market 
OM London © 
OMLX 
United States 
Chicago Board of Trade 
Chicago Mercantile Exchange 
Citrus Associates of the New York Cotton Exchange’ 
Coffee, Sugar and Cocoa Exchange, New York’? 
Commodity Exchange 


Effective date 


31 October 1988 


29 July 1987 


| 15 December 1987 


18 March 1992 


6 August 1985 
6 August 1985 
6 August 1985 - 
6 August 1985 


“18 March 1992 


18 March 1992 

6 August 1985 

12 December 1985 
6 August 1985 ~ 
6 April 1985 
18 March 1992 ~ 


6 August 1985 

6 August 1985 ° 

6 August 1985 

6 August 1985 

12 December 1985 
6 August 1985 

6 August 1985 

6 August 1985 

18 March 1992 

18 March 1992 


1A! bswi 


24 April 1987 
| 19 December 1986 
| 25 August 1988 


~15 December 1987 


25 August 1988 


Mid America Commodity Exchange apoKe lye Q82 Vinooas 
‘New York Board of Trade® (M1 zavuL abvneee Peay aa7 1 
New York Cotton Exchange’ ~~| 25 August 1988 


New York Mercantile Exchange ; |. 19 December 1986 
_ Philadelphia Board of Trade ee 
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Notes—' Now the Hong Kong Special Administrative Region of China, following the transfer of sovereignty on 30 June 
997. 


? Came under the umbrella of the London Commodity Exchange. 

* Name changed to London Commodity Exchange from | July 1993. (The name London Futures and Options Exchange 
(London FOX) was adopted in June 1987 in place of the original name, London Commodity Exchange.) Merged with 
the London International Financial Futures and Options Exchange in 1996. 

* Closed in 1985. 

* Merged with the Stock Exchange’s London Traded Options Market from 23' March 1992, to form the London 
International Financial Futures and Options Exchange. 

© Name changed to OMLX in 1994. 

’ Merged into the New York Board of Trade in 1998. 

* Formed by the merger of the Coffee, Sugar and Cocoa Exchange, New York, and the New York Cotton Exchange in 1998. 


Misc XII. Recognised investment exchanges 


‘The following exchange has been designated as a recognised investment exchange (under the 
Financial Services Act 1986 s 37(3)) for the purposes of TA 1988 s 841(3) and TCGA 1992 s 285. 


Country Effective date 


United Kingdom March 1992 
London International Financial 


Futures Exchange (Administration 
and Management)(LIFFE (A&M)) 


Misc XIll.. Statutory clearances and approvals 


Under the Taxes Acts advance clearance or approval may be given to some transactions. These 
are listed in the table below together with the addresses to which applications should be sent. For 
the most up to date information, the clearances and approvals section of HMRC’s website can 
be checked at: http://www.hmrc.gov.uk/cap/. 


Statutory clearance | Relevant contact 


Under TCGA 1992 s 138: 

For confirmation that the anti-avoidance 
provisions at TCGA 1992 s 137(1) will not 
prevent TCGA 1992 ss 135 or 136 from 
applying on the proposed share exchanges, 
company reconstructions or 
amalgamations, and for confirmation that 
the anti-avoidance provisions at s 140E(7) 
will not prevent ss 140E, F or G applying 
on the proposed formation of a European 
Company (SE) merger. 


Under TCGA 1992 s 139(5): 
For confirmation that the anti-avoidance 
provisions at TCGA 1992 s 139(S) will not 
prevent TCGA 1992 s 139 applying on the 
proposed company reconstruction or 
amalgamation involving a transfer of 
business. 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR Telephone: 
020 7438 7474 Fax: 020 7438 4409 
E-mail: reconstructions@hmrc.gsi.gov.uk 
Guidance: 
http://www.hmre.gov.uk/cap/s138—139.htm 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmrc.gsi.gov.uk 
Guidance: 
http://www.hmre.gov.uk/cap/s138—139.htm 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR __. 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmrc.gsi.gov.uk 
Guidance: 
http://www.hmrc.gov.uk/cap/s140b-140d.htm 


Under TCGA 1992 s 140B: 
For confirmation that the anti-avoidance 
provisions at TCGA 1992 s 140B will not 
prevent s 140A from applying on the 
proposed transfer of non-UK trade made , 
by a UK company resident in different 
_European Union Member State. 
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Statutory clearance 


Under TCGA 1992 s 140D: 

For confirmation that the anti-avoidance 
provisions at TCGA 1992 s 140D will not 
prevent s 140C from applying on the 
proposed transfer of non-UK trade made 
by a UK company to a company resident 
in different European Union Member 
State. 


Under ITA 2007 s 247(1)(f) (from 6 April 
2007 — previously TA 1988 s 304A(1)(/)): 
For confirmation that the anti-avoidance 
provisions of TCGA 1992 s 137(1) will not 
prevent the provisions of TA 1988 s 304A 
from applying such that the exchange of 
shares shall not be regarded as involving 
any disposal of the old shares or 
acquisition of the new shares and EIS and 
BES reliefs will continue to apply. 


Under FA 2002 Sch 29 paras 84(6), 85(5), 
86(9) and 87(8): 

For confirmation that the proposed 
transfer of the business or trade under a 
company reconstruction will be treated as 
tax-neutral.™ 


Demergers 


Relevant contact 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 

Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmre.gsi.gov.uk 
Guidance: 
http://www.hmrc.gov.uk/cap/s140b-140d.htm 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmre.gsi.gov.uk 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmre.gsi.gov.uk 
Guidance: 

http://www.hmrc.gov.uk/cap/ 
para-88schedule.htm 


Under TA 1988 s 215(1): 

For confirmation that the proposed 
division of the trading activities of a single 
company or group between two or more 
companies or groups will represent an 
exempt distribution for the purposes of TA 
1988 s 213(2). 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmrec.gsi.gov.uk 
Guidance: 

http://www.hmre.gov.uk/cap/ 
cap-s215-icta.htm 


Under TA 1988 s 215(2) and (3): 

For confirmation that proposed payment 
will not be chargeable payments for the 
purposes of TA 1988 s 214. 


Clearance & Counteraction Team, 
Anti-Avoidance Group First Floor 22 
Kingsway London WC2B 6NR_ 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 


Purchase of own shares by unquoted trading 
company: 


Under TA 1988 s 225(1)(a): 

For confirmation that a payment made on 
a purchase of own shares does fall to be 
treated as an income distribution for tax 
purposes. 


Under TA 1988 s 225(1)(5): 
For confirmation that a payment made on 
a purchase of own shares is one which 
does not fall to be treated as an income 
distribution. 


Transactions in securities: 


E-mail: reconstructions@hmre.gsi.gov.uk 


Clearance & Counteraction Team, ~ 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmire. gsi.gov.uk 
Guidance: a 
http://www.hmrc.gov.uk/news/ 
cap-s225-icta.htm 
Clearance & Counteraction Team, ~ — 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 oe OTS¢RAd 4 ORT q 
E-mail: reconstructions@hire.gsi.gov.uk 
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) 


| ss 686-690 or TA 1988 ss 704A—704E) will 


- tax only. TA 1988 ss 703-709 will continue 


/ Company migrations: 


Statutory clearance 


Under ITA 2007 s 701 or TA 1988 s 707: 
For confirmation that provisions cancelling 
tax advantages obtained from certain 
transactions in securities (in the 
circumstances specified at ITA 2007 


not apply. 
[ITA 2007 ss 682-713 replace TA 1988 
ss 703-709 from 6 April 2007 for income 


to apply for corporation tax.]. 


Notices to be given under Finance 

Act 1988 s 130(2)(a): 

Under this section a company intending to 
cease to be resident in the UK must first 
notify us and make acceptable 
arrangements for payment of all tax due 
for periods up to the date of the proposed 
migration, 


Insurance Companies — transfers of 
business: 


TA 1988 s 444A ED: 

For confirmation that the targeted 
anti-avoidance provisions at TA 1988 

ss 444A BA to 444AECC will not apply. In 


relation to proposed transfer of long-term 


insurance business. 


facts regarding the proposed share issue 


Relevant contact 


Clearance & Counteraction Team, 
Anti-Avoidance Group, First Floor, 22 
Kingsway, London WC2B 6NR 
Telephone: 020 7438 7474 Fax: 020 7438 
4409 

E-mail: reconstructions@hmre. gsi.gov.uk 
Guidance: 

http://www. hmre.gov.uk/cap/s707-icta.htm 


Hazel Ford International CT & VAT, 
03/64/01, 3rd Floor, 100 Parliament Street, 
London SWIA 2BQ 

Telephone: 020 7147 2689 

Fax: 020 7147 2649 


4 
The transferor company’s Client 
Relationship Manger and HMRC CT & 
VAT Insurance Group, Mailstation E, 3rd 
Floor, 100 Parliament Street, London SWIA 


2BQ 


Corporate Venture Schemes: 


Under FA 2000 Sch 15 Part X: 
For confirmation that, providing that the 


and the company still apply when the 
shares are issued, the company and the 
shares issued will meet the requirements of 
Parts III and IV of Sch 15 FA 2000, 


Transactions in land: 


Under TA 1988 s 35: 

Confirmation of the taxpayer’s view of the 
tax consequences of assigning a lease 
granted at under value. 


Under TA 1988 s 776: 

Confirmation that TA 1988 s 776 does not 
apply to gains made from transactions in 
and, 


International trade: 


Under Council Regulation (EEC) 2913/92 
of 12 October 1999 (as amended) 
establishing the Community Customs 
Code, and the Implementing Provisions in 
Commission Regulation (EEC) 2454/93 of 
July 1993 (as amended): 

For legally Binding Origin Information for 
preferential and non-preferential goods. 


Small Company Enterprise Centre, CRI, Ty 
Glas, Llanishen, Cardiff CF14 5ZG 

Tel: 029 2032 7400 

E-mail: Enterprise.centre@hmre. gsi.gov.uk 


Applications for clearance under TA 1988 
s 35(3) should be sent to the HMRC Officer 
who deals with the taxpayer's returns. 

Guidance at PIM1222. 


Applications for clearance under TA 1988 
s 776(11) should be sent to the HMRC 
Officer who deals with the taxpayer’s 
returns. Guidance at BIM60300 et seq. 


Application form C&E 1900 is available via 
the HMRC website: www.hmre.gov.uk 

Or by telephoning the HMRC National 
Advice Service on: 0845 010 9000. 


When completed it should be sent to: 
HMRC Frontiers and International Trade, 
Duty Liability Team, 6th floor Portcullis 
House 27 Victoria Avenue Southend on Sea 
Essex SS2 6AL 
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Statutory clearance 


Under Council Regulation (EEC) 2913/92 
of 12 October 1992 (as amended) 
establishing the Community Customs 
Code, and the Implementing Provisions in 
Commission Regulation (EEC) 2454/93 (as 
amended): 

For legally binding tariff information 
confirming the tariff classification of 
goods for import/export purposes. 


Under articles in the Origin protocols in 
the reciprocal Association, Free Trade and 
Stabilisation and Association Agreements 
which the European Community has 
concluded with a range of third countries, 
and Articles in Community Customs Code 
Implementing provisions (Commission 
Regulation 2454/93) laying down the rules 
of origin for the EC’s autonomous 
preferential trade arrangements: 

For approval of UK exporters to issue 
simplified proofs of preferential origin. 


Relevant contact ’ 


Application form C103 is available by 
telephoning the Tariff Classification Service 
on 01702 366077 from: HMRC, Frontiers 
and International, Tariff Classification 
Service, 2nd Floor North West, Alexander 
House, 21 Victoria Street, Southend on Sea, 
Essex SS99 1AL 

You can also apply electronically by 
registering under the Government Gateway 
website www.gateway.gov.uk under 
organisations Tst FiGOL, 


Contact HMRC National Advice Service on 
0845 010 9000 poarch ae 


Stamp duty adjudication: 


Under Stamp Act 1891 s 12: 

Any person may require the HMRC 
Commissioners to confirm whether, and is 
so in what amount, an executed instrument 
is chargeable with stamp duty, whether any 
late stamping penalty is payable and 
whether, in their opinion, that penalty is 
correct and appropriate. 


Offshore Funds: distributing status: 


Under TA 1988 s 760: 

An offshore fund shall not be certified as a 
distributing fund in respect of an account 
period unless the fund pursues a fill 
distribution policy within the meaning of 
Part | of TA 1988 Sch 27. 


Miles Harwood, Excise & Stamp Taxes, 100 
Parliament Street, London SWIA 2BQ 
Tel: 020 71472801 


Liz Foster/Sandra Whyman, HMRC 
Offshore Funds Centre, 6th Floor, Concept 
House, 5 Young Street, Sheffield S1 4LB | 
Tel: 0114 296 9377 or 9688 . 

Or see the Offshore Funds page of the 
HMRC website: Te 
http://www.hmre.gov.uk/offshorefunds/dist 


a4 fundapps.htm 


‘ Please note that clearance for an anti-avoidance provision under the sections of the acts shown above does not éxtend to 


other conditions. Whether the transactions in question meet the relevant technical Conditions 


determined after the transactions have taken place. 


April 2008. HMRC website: hmrc. gov.uk/eap. 


will be ‘a matter to be 


wl 


AT 
a7 


Misc XIV. Rewriting tax law to make it clearer and easier to-use 
Note—The following extract has been provided by HMRC to the publishers of this work to explain the purpose of the 


HMRC Tax Law Rewrite project. 


2.2 The project was established in 1996. Its overall 


tl) iRMOLBRISIT 


aim is to rewrite the United Kingdom’s 


primary direct tax legislation to make it clearer and easier to use, without changing the law. _ 


2.3 Underlying our overall aim are:six critical :suc 
if the project is to succeed. These factors are list 


PROJECT'S] WORK 


ed at Appendix A... 


cess factors, all of which must be fully-achieved 
siteigmilort brs .b 


sotiplsga ng ieetranro 


et ylisyal i071] 


APPROACH AND TECHNIQUES USED IN [THE TAX LAW REWRITE. 


Our approach and techniques can be summarised as: 
— Anew, more logical, structure for the rewritten legislation. —=—=——SsS 


toigeno bits LeEnosssis1q_| 
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- Use of modern language — as long as we can do this without changing the law or making its 
'\ effect less certain. 

- Shorter sentences and better use of definitions. 

- Better signposts and similar rules grouped together, to make the rules easier to find. 

- A new format and layout to make it easier to read. 

- No change in underlying tax policy. But, where possible, we propose minor changes if these 
would further improve the rewritten legislation. Suggestions for other changes are passed to 
policy colleagues outside the project for further consideration. 


turther details on this approach and our techniques are provided in Appendix B. 


SHANGES IN THE LAW 


..14 The Tax Law Rewrite project has a clear remit to rewrite existing tax law as it stands. The 
emit excludes the possibility of making substantive changes to the law, other than minor 
dentified changes at the margin, intended in the main to bring clarification or consistency or to 
ring the law into line with well established practice. 


: 15 This fact — that the project’s remit is to restate the law, not to change it — is sometimes not 
ully understood by people and can lead to misunderstanding. People sometimes ask: if you are 
‘oing to all the trouble of rewriting the law, why not take the opportunity of changing it 
ubstantively, if it is frankly outdated or has developed piecemeal and could really benefit from 


roper simplification? 

rhe answer to this is that at the project’s inception the Government decided that rewriting the 
aw to make it clearer and easier to use was on its own a major benefit to be secured, and that it 
vas important to focus fully on this aim. The agreed Parliamentary procedures for the project’s 
sills, which considerably streamline the normal legislative process ..., are based on the premise 
hat the Bills do not change tax law and are uncontroversial. They allow a very large parcel of 
2gislation to be enacted, in a way which would be impossible if the Bills had to compete for 
pace with the Government’s major political priorities in the main legislative programme. 

\t the same time, the project, its Committees and consultees are strongly encouraged to make 
uggestions for substantive improvements to tax law, even if they cannot be dealt with in rewrite 
sills. The priorities of HM Revenue and Customs are to improve customers’ experience of 
lealing with the department, to increase levels of compliance, and to increase our internal cost 
ffectiveness. Substantive simplification of tax law contributes to all of these. Any suggestions 
or changes which bear on these priorities will be particularly welcome and like all suggestions 
or policy change will be pursued with the relevant tax specialists elsewhere in HMRC. Changes 
f this sort may have the potential to contribute to reducing taxpayers’ administrative costs, on 
vhich there has recently been a major measurement exercise. 


\PPENDIX A: CRITICAL SUCCESS FACTORS 


Jnderlying our overall aim are six critical success factors, all of which must be fully achieved if 
he project is to succeed. 

‘he rewritten legislation must be accepted by all the main users as clearer and easier to apply 
nd as preserving the effect of the present legislation apart from minor agreed changes in policy. 
arliament must be able to continue to scrutinise and enact the rewritten legislation in 
ccordance with the clearly defined and appropriate parliamentary procedures to an agreed 
imetable. 

‘he main users, both inside and outside HM Revenue and Customs, must be kept fully informed 
bout progress throughout the life of the project and, when appropriate, properly consulted in 
ood time for their views to influence the rewrite work. 

‘he operational implications of the rewrite work for HM Revenue and Customs must be 
Jentified and properly addressed. 

‘he lessons learned from the experience of successfully rewriting the legislation should be 
eveloped, in close consultation with the users, into new best practice for producing tax 
-gislation in the future. 

‘he project — including all the people in the Project Team — must be managed effectively and 
fficiently and the project’s objectives must be achieved within the agreed programme and 
udget. 


\PPENDIX B: REWRITE TECHNIQUES ) 


Ve use a number of techniques when rewriting legislation. These are all different ways of 
1aking the legislation easier for the reader to understand, while preserving its technical effect. 


structure 


sy far the most useful of these is to establish the best structure for the legislation. As time goes 
y and legislation is amended, its structure begins to creak and it is often possible to improve it 
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considerably by taking it apart and setting it out in a better order. This process involves the 
detailed analysis of all the existing legislation on a particular topic, as well as any relevant extra 
statutory concessions and other non-statutory material. We then reconstruct the propositions in 
the most logical order. This initial analysis 1s usually much harder and more time-consuming 
than first expected. 

This reordering at a detailed level is complemented at a higher level by the reordering of material 
within the Acts and between Acts. 


Drafting style 

We use colloquial English wherever we can, adopting shorter sentences in the active, rather than 
passive, voice. We replace archaic expressions with more modern ones, taking care not to change 
the law inadvertently by rewriting words or expressions that have a well understood meaning. We 
harmonise definitions across the Acts where possible, and then make it easier for the reader to 
find defined terms. We group similar rules together in one place, and make greater use of 
signposts to guide the reader to other relevant provisions. And we continue to explore other 
techniques for making legislation more accessible. 


These techniques include: 


— the use of shorter subsections and sections as well as shorter sentences; 

— method statements; 

— formulas; 

— the use of tables where appropriate; 

— the use of abbreviated references to Acts; 

— the use of lettered conditions; 

— the use of informative labels for definitions wherever possible; 

— our attempt to achieve gender neutral drafting so far as it is practicable to do so al 
reasonable cost to brevity and intelligibility; and 

— the use of non-statutory explanatory materials such as Explanatory Notes and Tables of 
Origins and Destinations. 


We remain willing to consider new techniques and to develop existing ones if we can improve the 
legislation still further by doing so. 


Format and layout 


We have always recognised that the way the text is presented on the page can make an important 
contribution to the overall clarity of the legislation. But we also acknowledge that any decisior 
on the format of Bills remains a matter for Parliament. In February 1998, partly as a result ot 
our work, a working group was set up under the chairmanship of the Clerk Assistant, House of 
Lords, to review the format of the statute law. This working group recommended a new forma 
for all public Bills, which drew heavily on our research. Their recommendations were considerec 
by both Houses in 1999 and accepted. 


The new statutory format now applies for all public Bills and has been used for all our rewrite 
Bills. It incorporates many — although not all — of the new features developed by the project. We 
are pleased that our work has been influential in contributing to this significant improvement. 


Minor changes 


To achieve our overall aim our rewritten legislation has to be not only clear, but also technicalls 
accurate. It must reproduce the effect of the existing legislation, except where we can make < 
minor change in the interests of further simplification. The Project Team is responsible for the 
overall accuracy of the rewritten legislation. Accuracy is assured largely by exposing the draf 


clauses to the close scrutiny of a series of internal and external experts through our extensive 
consultation processes. 


The minor changes in law or in approach that we propose typically involve correcting smal 
errors, legislating an extra statutory concession, or dropping material from the existing legis 
lation which is no longer necessary. We aim at every stage of the consultative process to identify 
clearly all such changes and to highlight any issues that may arise. In this way we seek to ensurt 
that each minor change is fully examined before Parliament is asked to enact it. > 


It is difficult to define in precise terms what constitutes a “minor change” for the purposes of th 
project. The project’s Steering Committee have suggested that we should take a reasonably bol 
approach in the first instance, in identifying and proposing such changes as part of the project’ 
work. All changes are subject to the thorough and open consultative process through which ou: 
product is scrutinised; those which go too far can be (and are) challenged by users and rejected 
Ultimately, the rewrite Bills are considered by Parliament and it is for Parliament to decide wha 
is acceptable and should be enacted. Aa ARS 


December 2006. Crown copyright. 


(TEPA 2003 onwards are in Part 1b. 


ACCIDENT INSURANCE POLICY 
Revenue practice, SP 6/92 


ACCOMMODATION 
living— 
employee, provided for— 
annual value— 
disputes as to, ITEPA 2003 s 111 
y meaning, ITEPA 2003 s 110 
application of provisions to, ITEPA 
2003 s 97 
cash equivalent, calculating, ITEPA 
2003 s 103 
Chevening House, exception for 
occupation of, ITEPA 2003 
s 101 
cost, calculation of, ITEPA 2003 
ss 104-107 
not over £75,000, ITEPA 2003 
s 105 
over £75,000, ITEPA 2003 s 106 
council tax paid for, ITEPA 2003 
s 314 
duties of employment, used in 
performance of, ITEPA 2003 
ss 99, 316 
earnings, benefit treated as, ITEPA 
2003 ss 102, 364 
expenses exempt from tax, ITEPA 
2003 s 315 
homes outside UK, ITEPA 2003 
ss 100A, 100B 
lease premiums, ITEPA 2003 
ss 1OSA, 105B 
local authority, provided by, ITEPA 
2003 s 98 
more than one employee, provided 
for, ITEPA 2003's 108 
multiple occupation during same 
period, ESC A90 
open market rental agreement, 
en charge based on, ESC 
0) 


person involved in providing, 
meaning, ITEPA 2003 s 112 

priority of ovis applying to, ITEPA 
2003 s | 

property, ae ITEPA 2003 
s 113 


repairs and alterations, expenses of, 
ITEPA 2003 s 313 
Revenue practice, PR 22/11/90 
Scotland, application to, ESC A56 
security threat, provided as result of, 
ITEPA 2003 s 100 
valuation, PR 19/4/90 
overseas employments, expenses of, 
ITEPA 2003 s 376 
temporary residents in UK, application 
to—. 
capital gains tax, TCGA 1992, s 9(4) 
income tax, TA 1988 s 336(3) 
\CCOUNTANCY 
change in, spreading of adjustment— 
corporation tax, FA 2006 Sch 15 Pt 2 
income tax, FA 2006 Sch 15 Pt 1 


INDEX 


NOTE: Statutes up to and including FA 2002 are in Part la of this work and statutes from 


ACCOUNTANT 


link paper, access to, PR 6/03 


papers of, power to call for, TMA 1970 


ss 20A, 20B 


ACCOUNTING PERIODS 


beginning of, TA 1988 s 12(2), (6), (8), 
CTA 2009 s 9 

charge to tax on, TA 1988 s 12(1) 

collection of tax, ITA 2007 s 948 

commencement of business, TA 1988 
s 12(4) 

companies being wound up, CTA 2009 

2 


S12 
end of, TA 1988 s 12(3), (8),, CTA 2009 
s 10 


insurance company, long term business, 


transfer of, TA 1988 s 12(7A) 
meaning, TA 1988 s 12(2)-(8) 
more than one accounting date, 
companies with, CTA 2009 s 11 
more than one trade, determination of, 
TA 1988 s 12(5), (SA) 


profits and losses, apportionment etc to, 


CTA 2009 s 52 
retail co-operative societies, ESC C12 


uncertainty of beginning or end, TA 1988 


s 12(8) 
winding up, effect on, TA 1988 s 12(7) 


ACCOUNTING PRACTICE 


generally accepted, meaning, FA 2004 
s 50 

group of companies, psing differing 
practices in, FA 2004 s 51 


international accounting standards, FA 


2004 s 50 
tax computation, relationship with, 
PR/12/4/95 


ACCRUED INCOME 


inheritance tax on, relief from higher 
rate, TA 1988 s 699 


ACCRUED INCOME PROFITS AND 
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LOSSES 
accrued income losses, meaning, ITA 
2007 s 615 
accrued income profits, meaning, ITA 
2007 s 615 


calculation— 


general rule, ITA 2007 s 628 


settlement day outside interest period, 


ITA 2007 ss 630-631 


charge to tax— 


generally, ITA 2007 s 616 
income charged, ITA 2007 s 617 
person liable, ITA 2007 s 618 
charitable trusts— 
ceasing to be held, ITA 2007 s 652 
generally, ITA 2007 s 645 
excluded transferors and transferees— 
charitable trusts, ITA 2007 s 645 


disregard of payments and transfers, 


ITA 2007 s 638 


individuals to whom remittance basis 


applies, ITA 2007 s 644 


manufactured payments makers, ITA 


2007 s 647 
non-residents, ITA 2007 s 643 
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ACCRUED INCOME PROFITS AND LOSSES — 


contd 


excluded transferors and transferees — contd 


pension scheme trustees, ITA 2007 
s 646 
small holdings (individuals), ITA 2007 
s 639 
small holdings (personal 
representatives), ITA 2007 s 640 
small holdings (trustees of disabled 
person’s trusts), ITA 2007 s 641 
traders, ITA 2007 s 642 
excluded transfers— 
redemption arrangements, ITA 2007 
s 657 
sale and repurchase arrangements, ITA 
2007 ss 654-656 
stock lending, ITA 2007 s 653 
foreign currency securities— 
sterling equivalent of payments on 
transfers, ITA 2007 s 664 
unrealised interest payable, ITA 2007 
s 665 
holding securities, meaning, ITA 2007 
s 675 
income charged, ITA 2007 s 617 
interest, ITA 2007 s 671 
interest on securities exemption— 
foreign trustees, ITA 2007 s 680 
general, ITA 2007 s 679 
preliminary, ITA 2007 s 678 
interest payment day, ITA 2007 s 672 
interest period, ITA 2007 s 673 
legatees, and, ITA 2007 s 636 
making profits— 
general rule, ITA 2007 s 628 
settlement day outside interest period, 
ITA 2007 ss 630-631 
manufactured payments makers, ITA 
2007 s 647 
meaning, ITA 2007 s 615 
new securities issued with extra return— 
generally, ITA 2007 s 649 
special payments rules, ITA 2007 s 662 
nominal value of securities— 
foreign currency securities, ITA 2007 
s 677 
generally, ITA 2007 s 676 
nominees, ITA 2007 s 666 
non-residents, ITA 2007 s 643 
overview, ITA 2007 s 615 
owner becoming entitled to securities as 
trustee, ITA 2007 s 651 
payment on transfer— 
accrued interest, with, ITA 2007 s 632 
accrued interest, without, ITA 2007 
s 633 
unrealised interest, with, ITA 2007 
s 634 
variable rate securities, of, ITA 2007 
s 635 
pension scheme trustees, ITA 2007 s 646 
powers to modify— 


redemption arrangements, ITA 2007 
s 657 


sale and repurchase arrangements, ITA 
2007 s 656 
supplementary, ITA 2007 s 658 
redemption arrangements, ITA 2007 
s 657 
sale and repurchase arrangements— 
generally, ITA 2007 s 654 
power to modify, ITA 2007 s 656 
transfer, ITA 2007 s 655 
securities, ITA 2007 s 619 
settlement day, ITA 2007 s 674 
settlement day outside interest: period— 
amount of profits, ITA 2007 s 631 
generally, ITA 2007 s 630 
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ACCRUED INCOME PROFITS AND LOSSES - 


contd 
small holdings— 
individuals, ITA 2007 s 639 
personal representatives, ITA 2007 
s 640 


trustees of disabled person’s trusts, 
ITA 2007 s 641 
sterling equivalent of payments on 
transfers, ITA 2007 s 664 
strips of gilt- edged securities, ITA 2007 
s 648 


successive transfers with ‘uarcnibeed 
interest; ITA 2007 s661 > 

traders, ITA 2007 s 642 

trading stock appropriations, ITA 2007 
s 650 


transfer of assets abroad, and, ITA 2007 
s 747 ; 
transfers— 
accrued interest, with, ITA 2007 s 623 
accrued interest, without, ITA 2007 
s 624 nine 
application of rules, ITA 2007 s 622 
generally, ITA 2007 s 620 
legatee, to, ITA 2007 s 636 
payments treated as made on, ITA 
2007 ss 632-635 
transferors and transferees, ITA 2007 
s 621 
unrealised interest, with, ITA 2007 
s 625 
variable rate securities, of, ITA 2007 
ss 626-627 
transfers to legatee, ITA 2007 s 636 
transfers with accrued interest— 
generally, ITA 2007 s 623 
interest in default, ITA 2007 s 659 
payment on transfer, ITA 2007 s 632 
transfers without accrued interest— 
generally, ITA 2007 s 624 
interest in default, ITA-2007 s. 659 
makers of manufactured payments, to, 
ITA 2007 s 663 
payment on transfer, ITA 2007 s 633 
transfers with unrealised interest— 
generally, ITA 2007 s 625 © 
interest in default, ITA 2007 s 660 — 
payment on transfer, ITA 2007 s 634 
successive, ITA 2007 s 661 
treatment as payment in next interest 
period, ITA 2007 s 637" 
trustees— 
generally, ITA 2007 s 666 
settlement income, ITA 2007's 667 
unrealised interest payable in foreign 
currency, ITA 2007 s 6655 
unrealised interest received by transferee 
after transfer, ITA: 2007 s 681) > 
unremittable transfer a relief— 
general, ITA 2007 s 668; 
section 630 profits, ITA 2007 $669 
withdrawal, ITA 2007.s.670..._ 
variable rate securities) | 7 
generally, ITA 2007 s 626201 sutiavanl 
meaning, ITA 2007.s'627.>5 ben cue 
payment on transfer, ITA 2007's 635. 


ACCRUED INCOME SCHEME © | 


accrued amount, meaning, TA 1988 
s 713(4), (6), (7), rer ode) crt sre Se 154 C 
associated companies, debts between}——— 
‘application to, FA 1993 $63.00) 
death, TA 1988 s 721 01 
deemed sum, tax: charge on 
exceptions from, TA 1988 s 7157) 7" 
general rule, TA 1988 s TL4Q) KAT UO, 
double taxation relief, TA 1988:s'807 9 
European single currency provisions;) > 
SI 1998/3177 regs 31-351 9) smoon 
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ACCRUED INCOME SCHEME ~ contd 
foreign securities: delayed remittances, TA 
1988 s 723 
information, power to obtain, TA 1988 
s 728 
interest— 
accrued, transfer with or without, TA 
1988 s 711(5),.(6) 
default, TA 1988 s 718 
meaning, TA 1988 s 711(9) 
payment day, meaning, TA 1988 
s 711(2) 
period, meaning, TA 1988 s 711(3), (4) 
unrealised, in default, TA 1988s 719 
unrealised, transfer of, TA 1988 s 716 
variable rate, TA 1988 s 717 
Lloyd’s underwriter, premiums trust fund, 
trustees, TA 1988 s 720(3) 
new issues of securities, TA 1988 s 726A 
nominee, treatment of, TA 1988 s 720(1) 
rebate amount, meaning, TA 1988 
s 713(5), (6), (8), (9) 
relief, procedure for— 
exceptions, TA 1988 s 715 
generally, TA 1988 s 714(3)-(5) 
securities— 
identification of, for capital gains tax 
| Scored TCGA 1992 ss 106A, 
8 


meaning, TA 1988's 710(2)-(4), (7)- (9) 
sale and repurchase, TA 1988 s 727A 
settlement day, meaning, TA 1988 s 712 
stock lending, TA 1988's 727 
trading stock, TA 1988 s 722 
transfer, meaning, TA 1988 s 710(5), (6) 
transfer of assets abroad, application to, 
TA 1988 s 742(4)-(7) 
transfer of securities, chargeable gain, 
computation of, TCGA 1992 5 119 
transfer of securities with accrued 
interest— 
meaning, TA 1988 s 711(5), (6) 
transferee, relief for, TA 1988 
s 713(2)(b) 
transferor, deemed sum to, TA 1988 
s 713(2)(a) 
transfer of securities without accrued 
interest— 
meaning, TA 1988 s 711(5), (6) 
transferee, deemed sum to, TA 1988 
s 713(3)(b) 
transferor, relief for, TA 1988 
s 713(3)(a) 
trustee, application to, TA 1988 
s 720(1), (2), (4)+(8) 
unrealised interest— 
default, in, TA 1988 s 719 
transfer of, TA 1988 s 716 
variable rate of securities, TA 1988 s 717 
ACCUMULATION TRUST 
See SETTLEMENTS 
ADDITIONAL PERSONAL 
ALLOWANCE 
See PERSONAL RELIEFS 
ADDITIONAL VOLUNTARY 
CONTRIBUTIONS (AVCs) 
See OCCUPATIONAL PENSION SCHEMES 
ADJUDICATION BY BOARD OF 
INLAND REVENUE 
See BOARD OF INLAND REVENUE 
ADMINISTRATION OF ESTATES 
See ESTATE OF DECEASED PERSONS: 
PERSONAL REPRESENTATIVES 
ADMINISTRATIVE JUSTICE AND, 
TRIBUNALS COUNCIL 
establishment of, TCEA 2007 s 44 
ADVANCE CORPORATION TAX 
See also TAX CREDITS 
abolition of, FA 1998 5 31, Sch 3 


ADVANCE CORPORATION TAX = contd 
collection of, F(No 2)A 1997 s 34, Sch 4 
para 23 
corporation tax, set off against 
subsidiary’s liability to, SP 7/89 
distributions, qualifying, meaning, TA 
1988 s 14(2) 
excess set off, rectification of, TA 1988 
s 252 
franked investment income, receipt of, 
effect on 
losses ete set off of, F(No 2)A 1997 
s 20 
overdue, interest on, TMA 1970 s 87 
rate of, TA 1988 s 14(3), 246; FA 1993 
ss 78, 79 
scheme of, TA 1988 s 14 
set off of, TA 1988 ss 239, 204 
shadow 
computation of, ST 1999/358 reg [1 
meaning, ST 1999/358 reg 3(1) 
surplus, intra-group allocation, 
SI 1999/358 reg 13 
utilisation of, SI 1999/358 reg 12 
surplus 
unrelieved on abolishment of ACT, FA 
1998 s 32, ST 1999/358 
change of ownership, calculation 
on, SI 1999/358 regs 16-18 
controlled foreign company, set off 
against liability of, SI 1999/358 
reg 20 
displacement, SI 1999/358 reg 21 
final accounting period, definition, 
SI 1999/358 regs 4, 5 
franked investment income, 
restriction on, ST 1999/358 
regs 7-10 
group, definition, ST 1999/358 reg 6 
liability to corporation tax, set off 
against, ST 1999/358 reg 14 
life assurance companies, 
SI 1999/358 reg 2 22 
subsidiary company’s liability to 
corporation (ax, restriction on 
set off against, SI 1999/358 
reg 15 
tax advantage, cancellation of, 
SI 1999/358 reg 23 
wrongly set off, recovery of, 
SI 1999/358 reg 19 
surrender of, to subsidiary 
general provisions, SP 7/89 
interest on tax, effect on, FA 1989 
815 
tax credit, accounting for value of, where 
accompanying dividend ete, 
F(No 2)A 1997 s 30 
ADVOCATE 
accounting, basis of, FA 1998 5 43 
AGE ALLOWANCE 
See PERSONAL RELIEFS 
AGENCY 
contract, meaning, I[TEPA 2003 s 47(1) 
meaning, TMA 1970s 118(1) 
PAYE treatment, SI 2003/2682 reg 10 
worker 
arrangements with agency, [TEPA 
2003 s 45 
arg ciel) ceasing, ST'2003/2682 
reg 10(2) 
excluded services, ITEPA 2003 s 47(2) 
income tax treatment, TTEPA 2003 
8 44 
intermediate company, use, of, RD 4 
PAYE payments, I'TEPA 2003 8 688 
remuneration 
meaning, ITEPA 2003 s 47(3) 
requirement to make return of, 
TMA 1970s 16A 
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AGENCY - contd 
worker — contd 
temporary, engaged through foreign 
agency, SP A21 
unincorporated bodies, ITEPA 2003 
s 46 


AGENTS-GENERAL, 

COMMONWEALTH 

exemption— 
capital gains tax, TCGA 1992 s 11(2) 
income tax, TA 1988 s 320(1) 

staff and official agents, application to— 
capital gains tax, TCGA 1992 s 11(3) 
income tax, TA 1988 s 320(2), (3) 


AGRICULTURAL BUILDING 
See also AGRICULTURAL PROPERTY 
allowance. See AGRICULTURAL 
BUILDINGS ALLOWANCE 
construction, expenditure on, CAA 2001 
s 363 
husbandry, meaning, CAA 2001 s 362 
meaning, CAA 2001 s 361(2) 
related agricultural land— 
different relevant interests in, CAA 
2001 s 371 
meaning, CAA 2001 s 361(2) 
relevant interest— 
different, in different parts of land, 
CAA 2001 s 371 
ending of lease, provisions applying 
on, CAA 2001 s 368 
general rule, CAA 2001 s 364 
leasehold, merger of, CAA 2001 s 367 
security, conveyed or assigned by way 
of, CAA 2001s 366 
subordinate lease, effect of creating, 
CAA 2001 s 365 


AGRICULTURAL BUILDINGS 
ALLOWANCE 
abolition from 2011, FA 2008 s 84 
phasing out before, FA 2008 s 85 
availability of, CAA 2001 s 361 
balancing adjustments— 
balancing charge, overall limit on, 
CAA 2001 s 387 
balancing events— 
election, on making, CAA 2001 
ss 381, 382 
Ba from, CAA 2001 ss 383, 


calculation, CAA 2001 s 385 
chargeable period when made, CAA 
2001 s 377 
definitions, CAA 2001 s 390 
qualifying expenditure, FA 2007 s 36 
relevant interest in part of land, 
__ acquisition of, CAA 2001 s 388 
residue of qualifying expenditure, 
CAA 2001 s 386 
subordinate interest, sale subject to, 
CAA 2001 s 389 
subordinate lease, effect of creating, 
CAA 2001 s 365 
when made, CAA 2001 s 380 
contribution allowances, CAA 2001 s 540 
definitions, CAA 2001 s 393 
meaning, PR 10/72 
qualifying expenditure— 
construction, capital expenditure on, 
CAA 2001 s 369 
different parts of land, different 
relevant interests in, CAA 2001 
s 371 
first use of building, purchase of 
relevant interest before, CAA 
2001 s 370 
Schedule A business, for, CAA 2001 s 392 
trades, ging effect to for, CAA 2001 
s 


Index 


AGRICULTURAL BUILDINGS ALLOWANCE 


— contd 
writing-down— 
calculation of— 
acquisition, after, CAA 2001 s 376 
basic rule, CAA 2001 s 373 
chargeable period when balancing 
adjustment made, CAA 2001 
s 377 
entitlement to, CAA 2001 s 372 
final, CAA 2001 s 379 
first use of building not for purposes 
of husbandry, where, CAA 2001 
s 374 
relevant interest, acquisition after first 
use of building, CAA 2001 s 375 
residue of qualifying expenditure, 
limited to, CAA 2001 s 378 
AGRICULTURAL CO-OPERATIVE 
ASSOCIATION 
treatment of, TA 1988 s 486(9); ESC C13 
AGRICULTURAL MARKETING 
BOARD 
reserve fund, treatment of, TA 1988 s 509 
AGRICULTURAL PROPERTY 
See also AGRICULTURAL BUILDING 
gift of business assets, application of, 
1992 Sch 7 paras 1, 3 
AGRICULTURAL SOCIETY 
profits from show, exemption from tax 
on, TA 1988 s 510 
AGRICULTURAL WORKER 
board and lodging, ESC A60 
AIRCRAFT 
See also HOVERCRAFT 
qualifying purpose, use for, CAA 2001 
s 123 


Q) 
> 


rollover relief, TCGA 1992s 155 Class 2 
AIR CREW 

residence of, SP Al0 
ALBERT MEDAL 

See GALLANTRY AWARDS 
ALIMONY 

See MAINTENANCE PAYMENTS 
ALTERNATIVE FINANCE 

ARRANGEMENTS 
application of provisions, FA 2005 s 56 
pet tae provisions, TCGA 1992 
Sills) 


compat treatment of, FA 2005 s 50 
deduction of relevant return disallowed, 
TA 1988 s 411ZA 
definitions, CTA 2009 s 501 
deposit arrangements— 
alternative finance return, meaning, 
CTA 2009 s 513(1) 
arrangements being, CTA 2009 s 505 
loan relationships, treatment as, CTA 
2009 s 510 
meaning, CTA 2009 s 501(3) 
provision not at arm’s length, 
exclusion, CTA 2009 s 508 
diminishing shared ownership, FA 2005 
s47A : 
alternative finance return, meaning, 
CTA 2009 s 512 ; 
arrangements being, CTA 2009 s 504 
loan relationships, treatment as, CTA 
2009 s 510 
meaning, CTA 2009 s 501(3) _ 
partnership, not, CTA 2009 s. Blas 
provision not at arm’s length, © 3 
exclusion, CTA 2009 s 508 
extension of provisions, CTA 's 521 
financial institution, meaning, FA 2005, 
s 46(2), CTA 2009 s 1502 @xDAY 
foreign currency payments, FA ates s +8 
Government borrowing, FA 2008 s 157° 
ancillary arrangements, FA 2008 © 
Sch 46 pata.74 2821 AM ito m0 
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ALTERNATIVE FINANCE ARRANGEMENTS ALTERNATIVE FINANCE ARRANGEMENTS 


— contd 


Government borrowing, FA 2008 s 157 — contd 


decision to raise money, FA 2008 
Sch 46 para 4 

interpretation, FA 2008 Sch 46 para 17 

liabilities, FA 2008 Sch 46 para 10 

money raised, treatment of, FA 2008 
Sch 46 para 12 

other Saat modification, FA 

2008 Sch 46 para 13 

persons other than Treasury, 
involvement of, FA 2008 Sch 46 
para 6 

powers and duties, FA 2008 Sch 46 
para 8 

property, FA 2008 Sch 46 para 8 

regulations, FA 2008 Sch 46 paras 2, 
15, 16 

terms, conditions and procedures, FA 
2008 Sch 46 para 3 

things to be done other than in 
regulations, FA 2008 Sch 46 
para 14 

investment bond arrangements— 

alternative finance return, meaning, 
CTA 2009 s 513(3) 

arrangements being, CTA 2009 s 507 

bond-holder, treatment of, CTA 2009 
Spil7 

close companies, CTA '2009 s 519(2) 

discount, FA 2005 s 51A 

effects, FA 2005 s 48B 

group relief, CTA 2009 s 519(3) 

introduction, FA 2005 s 48A 

loan relationships, treatment as, CTA 
2009 s 510 

meaning, CTA 2009 s 501(3) 

provision not at arm’s length, 
exclusion, CTA 2009 s 508 

securities, treatment as, CTA 2009 
s 518 

securitisation company, bond-issuer 
not, CTA 2009 s 519(1) 

loan relationships, treatment as— 

application of provisions, CTA 2009 
s 509 

particular arrangements, CTA 2009 


s 
meaning, FA 2005 s 46(1), CTA 2009 
s 501(2) 
non-residents, payments to, FA 2005 s 48 
persons other than companies, treatment 
of, FA 2005 s 51 
power to vary provisions, FA 2008 s 156 
profit share agency arrangements— 
alternative finance return, meaning, 
CTA 2009 s 513(2) 
arrangements being, CTA 2009 s 506 
loan relationships, treatment as, CTA 
2009 s 510 
meaning, CTA 2009 s.501(3) 
principal, treatment of, CTA 2009 
s 516 


provision not at arm’s length, 
exclusion, CTA 2009 s 508 
profit share return, FA 2005 s 49 
agency, FA 2005 s 449A 
distribution, not to be treated as, FA 
2005 s 54 
property, anti-avoidance, FA 2003 s 73AB 
provisions not at arm’s length, FA 2005 
s 52 
ae DURGA arrangements, CTA 2009 
s 50 
non-deductibility of relevant return, 
CTA 2009 s 520 
purchase and resale arrangements— 
alternative finance return, meaning, 
~ CTA 2009 s 511 


Index 


— contd 
purchase and resale arrangements — contd 
arrangements being, CTA 2009 s 503 
loan relationships, treatment as, CTA 
2009 s 510 
meaning, CTA 2009 s 501(3) 
provision not at arm’s length, 
exclusion, CTA 2009 s 508 
regulations, FA 2006 s 98 
return, giving rise to, FA 2005 s 47 
sale and purchase of assets, FA 2005 s 53 
sale of assets, consideration for, CTA 
2009 s 514 
Saving Gateway accounts, SGAA 2009 
sit} 
ALTERNATIVE FINANCE 
INVESTMENT BONDS 
issue, transfer and redemption of rights, 
FA 2009 Sch 61 Pt 2 
meaning, FA 2009 Sch 61 para 1(1) 
underlying assets consisting of land, 
transactions relating to, FA 2009 
Sch 61 Pt 3 
ANIMALS 
trading stock, as, CTA 2009 s 50 
ANNUAL EXEMPTION 
See CAPITAL GAINS TAX 
ANNUAL PAYMENTS 
See also ANNUITIES 
basic rate tax, charge to, TA 1988 s 3(a) 
carry forward as loss relief, individual, 
TA 1988 s 387 
charitable trusts, ITA 2007 s 536 
company, charge on income, relief for, 
TA 1988 ss 338, 339 
company, payments by, collection of 
income tax on, TA 1988 Sch 16 
corporation tax on— 
charge to tax, CTA 2009 s 977 
overview of provisions, CTA 2009 
s 976 
persons liable to pool betting duty, 
exemption for payments by, CTA 
2009 s 978 
deduction of tax at source— 
definitions, ITA 2007 s 905 
dividends, for, ITA 2007 s 904 
duty to deduct, ITA 2007 ss 900-902 
individuals, made by, ITA 2007 s 900 
other persons, made by, ITA 2007 
ss 901-902 
overview, ITA 2007 s 898 
qualifying annual payment, ITA 2007 
s 899 


dividends or non-taxable consideration, 
ITA 2007 s 904 
gross amount, ITA 2007 s 452 
insurance policies, under, tax relief on, 
TA 1988 ss 580A, 580B 
non-taxable consideration, for, TA 1988 
ss 125, 338(7) 
overview, ITA 2007 s 447 
profits charged to corporation tax, not 
deductible from, TA 1988 
s 337(2)(b) 
profits charged to income tax— 
not paid out of, TA 1988 ss 349, 350; 
ESC A16 
paid out of, TA 1988 s 348 
relief for individuals, ITA 2007 s 448 
relief for other persons— 
generally, ITA 2007 s 449 
ineligible payments, ITA 2007 s 450 
residuary cases, in, tax relief, FA 1996 
s 149 
restriction of deductions, ITA 2007 s 843 
tax deduction certificate, TA 1988 s 352 
transfer of right to receive, TA 1988 
s 775A 
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ANNUAL VALUE 
meaning, TA 1988 s 837 
ANNUITIES i 
See also ANNUAL PAYMENTS 
deferred, chargeable gain, treatment of, 
TCGA 1992 s 210 
employment- related— 
another’s services, in recognition of, 
ITEPA 2003 s 611 
dependants, for benefit of, ITEPA 2003 
s 609 
person liable for tax, ITEPA 2003 
s 614 


sponsored superannuation schemes, 
under, ITEPA 2003 s 610 
taxable pension income, ITEPA 2003 
ss 613, 613 
life annuities— 
assignment of, second or subsequent, 
TA 1988 s 544(2)(7) 
chargeable event— 
gain on, charge to tax, TA 1988 
ss 543, 547, 547A 
information, requirement to provide, 
TA 1988 ss 552, 5S2ZA 
meaning, TA 1988 ss 542, 546 
multiple interests, TA 1988 s 547A 
non-resident, charge to tax, ESC 
B53 
top slicing relief, TA 1988 s 550 
trustees, recovery of tax from, TA 
1988 ss 551, 551A 
loan on, treated as partial surrender, 
TA 1988 s 548 
variable purchased, carry forward of 
excess of capital element, ESC 
C35 


loan to buy, interest relief on, TA 1988 
s 365 
non-deferred, treatment of, TCGA 1992 
s 204 
retirement— 
application of provisions, ITEPA 2003 
s 605 


meaning, ITEPA 2003 s 606 
person liable for tax, ITEPA 2003 
s 608 
taxable pension income, ITEPA 2003 
s 607 
steep-reduction annuity— 
bringing annuities into account, TA 
1988 s 437(1A) 
computation of income limit, TA 1988 
ss 437(1CA)-(1CD), 437A(6), (7) 
meaning, TA 1988 s 437A 
ANTI-AVOIDANCE PROVISIONS 
abnormal dividends— 
excessive accrual condition, ITA 2007 
s 694 
excessive return condition, ITA 2007 
s 693 
general, ITA 2007 s 692 
introduction, ITA 2007 s 686 
clearance procedure (land transactions), 
ITA 2007 s 770 
clearance procedure (securities 
transactions) — 
application, ITA 2007 s 701 
effect of notification, ITA 2007 s 702 
deductions from profits obtained 
following distribution or dealings, - 
ITA 2007 s 687 
directions for duty to deduct to apply, 
ITA 2007 s 944 
financial products, in, PR 6/3/07 
Furniss v Dawson, guidance note, PR 
25/9/85 
generally, PR 7/11/97 
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ANTI-AVOIDANCE PROVISIONS = contd 
individuals claiming relief for film- related 
losses— 
capital contribution, ITA 2007 s 801 
charge to tax, ITA 2007 s. 796 
conditions, ITA 2007 s 797 
disposal of right of individual to 
profits, ITA 2007 s 799 
double counting, ITA 2007's 803 
exclusion of amounts of specified: 
description, ITA 2007 s 802 
film-related losses, ITA 2007:s'800 
generally, ITA 2007 s 797 
non-taxable consideration, ITA 2007 
s 798 
individuals claiming relief for 
licence-related losses— 
calculation of amount of income 
treated as received, ITA 2007 
ss 806-807 
charge to tax, ITA 2007 s 804 
conditions, ITA 2007.s 805 
definitions, ITA 2007's 809. > 
disposal of the licence, ITA 2007 s 808 
generally, ITA’ 2007 s 805 ' 
individuals receiving capital sums— 
accrued income profits, ITA 2007 s 747 
capital receipt conditions, ITA 2007 
s 729 
charge to tax, ITA 2007 s 727 
conditions, ITA 2007 s 728 
definitions, ITA 2007 ss 715-719 
exemptions, ITA 2007 ss 736-742 
generally, ITA 2007 s 728 
later associated operations fail 
conditions, ITA 2007 ss 741-742 
no duplication of charges, ITA 2007 
ss 743-744 
non-domiciled individuals, ITA 2007 
s 730 
person liable, ITA 2007 s 721 
post-4 December 2005 transactions, 
ITA 2007 ss 737-738 
pre-5 and post-4 December 2005 | 
transactions, ITA 2007 s 740 
pre-5 December 2005 transactions, ITA 
2007 s 739 
provision of information, ITA 2007 
ss 748-750 
rates of charge to tax, ITA 2007 s 745 
individuals with power to enjoy income— 
accrued income profits, ITA 2007:s.747 
benefit provided out of income, ITA 
2007 s 
charge to tax, ITA 2007's 720 » 
conditions, ITA 2007 s 721 
controlled foreign company, ITA ‘2007 
s 725 { 


deductions and reliefs, ITA 2007 s one 
definitions, ITA 2007 ss 715-719 © 
enjoyment conditions, ITA 2007 s 723 
exemptions, ITA 2007 ss 736-742 
generally, ITA 2007s 721 
later associated operations fail 
conditions, ITA 2007 ss 741-742 
no duplicnagn of charges, ITA 2007 


£4 fi 

non- domiciled individuals, ITA 2007 
s7 

person liable, ITA 2007 s 720," 1 

post-4 December 2005 transactions... 0 
ITA 2007 ss 737-738 

pre-5 and post-4 December. 200510 Hilo: 
transactions, ITA 2007 s 740 

pre-5 December 2005 transactions, ITA » 
2007 s 739 Liles LAQLOATD 


provision of information, ITA 2007... 


8 748=750 preted Stitsors8| s 
rates of charge to tax, ITA 2007.s 745 
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ANTI-AVOIDANCE PROVISIONS ~ contd 
individuals with power to enjoy income — contd notifiable arrangements — contd 
reduction in amount charged, ITA order to disclose, FA 2004 s 314A 
2007 s 725 pre-disclosure enquiry, FA 2004 s 313A 


ANTI-AVOIDANCE PROVISIONS — contd 


situations in which power exists, ITA 
2007 s 722 


land transactions— 


another person, ITA 2007 s 763 

apportionments, ITA 2007 s 764 

calculation of gain, ITA 2007 s 760 

certificates of tax paid, ITA 2007 s 769 

charge to tax, ITA 2007s 755 

circumstances in which income treated 
as arising, ITA 2007 s 756 

clearance procedure, ITA 2007 s 770 

conditions, ITA 2007 s 756 

definitions, ITA 2007 s 772 

disposal of shares in companies 
holding land as trading stock, 
ITA 2007 s 766 

disposing of land, ITA 2007's 753 

exemptions, ITA 2007 ss 765-767 

gain attributable to period before 
intention to develop, ITA 2007 
s 765 

income charged, ITA 2007 s 758 

overview, ITA 2007 s 752 

person liable, ITA 2007 s 759 

person obtaining gain, ITA: 2007 s 757 

priority of other tax i Splae ITA 

007 s 754 

private residences, ITA 2007 s 767 

provision of information, ITA 2007 
s 771 

recovery of tax, ITA 2007 ss 768-769 

relevant transactions, arrangements, 
sales and realisations, ITA 2007 
s 761 

tracing value, ITA 2007 s 762 

valuations, ITA 2007 s 764 


non-transferor receiving benefit— 


accrued income profits, ITA 2007 s 747 

charge to tax, ITA 2007 s 731 

conditions, ITA 2007 s 732 

definitions, ITA 2007 ss 715-719 

exemptions, ITA 2007 ss 736-742 

generally, ITA 2007 s 732 

income charged, ITA 2007 s 733 

later associated operations fail 
ennditions, ITA 2007 ss 741-742 

no duplication of charges, ITA 2007 
ss 743-744 

non-domiciled individuals, ITA 2007 


s 735 
person liable, ITA 2007 s,731 
post-4 December 2005 transactions, 
ITA 2007 ss 737-738 
pre-5 and post-4 December 2005 
transactions, ITA 2007 s 740. 
pre-5 December 2005 transactions, ITA 
07 s 739 
previous capital gains tax charge, ITA 
2007 s 734 
provision of information, ITA 2007 
ss 748-750 
reduction in amount charged, ITA 
07 s 734 


notifiable arrangements— 


definitions, FA 2004 s 318 

doubt as to notifiablity, FA 2004 
s 306A 

duty to notify Board of number, FA 
2004 s 313 

failure to disclose, TMA 1970 s 98C, 
PR 15/8/07 

legal Soy aa privilege, FA 2004 
s 3] 


meaning, FA 2004 s 306(1) 
not involving promoter, duties of 
parties to, FA 2004 s 310 


prescribed descriptions, SI 2006/1543 


provision of information, SI 2004/1864 


reasons for non-disclosure, supporting 
information, FA 2004 s 313B 

reference number, FA 2004 s 311 

regulations, FA 2004 s 317 

Special Commissioners, procedure, FA 
2004 s 317A 

notifiable proposal— 

definitions, FA 2004 s 318 

failure to disclose, TMA 1970 s 98C 

meaning, FA 2004 s 306(2) 

parties, notification of number, FA 
2004 s 312A 

promoter, FA 2004 s 307 

dealing with outside UK, FA 2004 
309 


8 
duties of, FA 2004 s 308 
notification of number to client, FA 

2004 s 312 
reference number, FA 2004 s 311 
regulations, FA 2004 s 317 
Special Commissioners, procedure, FA 
2004 s 317A 
supplemental information, FA 2004 
s 308A 
partnership, individuals in, PR 3/3/07 
film-related losses, PR 7/3/07 
penalties, SI 2007/3104 
receipt of assets of relevant company— 
generally, ITA 2007 s 690 
limit on amount assessed, ITA 2007 
s 699 
relevant company, ITA 2007 s 691 
timing of assessments, ITA 2007 s 700 
receipt of consideration in connection 
with relevant distribution— 
generally, ITA 2007 s 689 
limit on amount assessed, ITA 2007 
s 699 
relevant company, ITA 2007 s 691 
receipt of consideration representing 
company’s assets, etc, ITA 2007 
s 688 
recovery of excess relief— 
calculation of amount of income 
treated as received, ITA 2007 
sis 
charge to tax, ITA 2007 s 791 
conditions, ITA 2007 s 792 
generally, ITA 2007 s 792 
post-1 December 2004 loss, ITA 2007 
s 795 
total amount of trade losses claimed, 
ITA 2007 s 794 
sales of occupation income— 
apportionments, ITA 2007s 783 


certificates of tax paid, ITA 2007 s 787 


charge to tax, ITA 2007 s 776 

conditions, ITA 2007 s 777 

definitions, ITA 2007 s.789 

exemptions, ITA 2007 ss 784-785 

income arising where capital amount 
arising, ITA 2007 s 778 

income arising where derivative 
property or right obtained, ITA 
2007 s 779 

occupation, ITA 2007 s 774 

other person, ITA 2007 s 782 

overview, ITA 2007 s 773 

priority of other tax provisions, ITA 
2007 s 775 

provision of information, ITA 2007 
s 788 

recovery of tax, ITA 2007 ss 786~—787 
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ANTI-AVOIDANCE PROVISIONS ~— contd 


sales of occupation income — contd 
relevant transactions, arrangements, 
sales and realisations, ITA 2007 
s 780 
sale of future earnings, ITA 2007 s 785 
sale of going concerns, ITA 2007 s 784 
tracing value, ITA 2007 s 781 
valuations, ITA 2007 s 783 
securities transactions— 
abnormal dividends, ITA 2007 s 686 
appeals against counteraction notices, 
ITA 2007 ss 705-711 
circumstances in which advantages 
obtained or obtainable, ITA 2007 
ss 686-694 
clearance procedure, ITA 2007 
ss 701-702 
counteraction notices, ITA 2007 s 698 
death of person liable, ITA 2007 s 712 
deductions from profits obtained 
following distribution or dealings, 
ITA 2007 s 687 
definitions, ITA 2007 s 713 
determinations by tribunal, ITA 2007 
s 697 
excepted transactions, ITA 2007 s 685 
income tax advantage, ITA 2007 s 683 
opposed notifications, ITA 2007 
ss 696-697 
overview, ITA 2007 s 682 
person liable to counteraction, ITA 
2007 s 684 
preliminary notification, ITA 2007 
s 695 
procedure for counteraction of 
advantages, ITA 2007 ss 695-700 
provision of information, ITA 2007 
s 703 
receipt of assets of relevant company, 
ITA 2007 s 690 
receipt of consideration in connection 
with relevant distribution, ITA 
2007 s 689 
receipt of consideration representing 
company’s assets, etc, ITA 2007 
s 688 
rehearing of appeal, ITA 2007 s 706 
relevant company, ITA 2007 s 691 
special tribunal, ITA 2007 s 704 
statutory declarations, ITA 2007 s 696 
tax arbitrage— 
commencement, F(No 2)A 2005 s 31 
deduction cases, F(No 2)A 2005 s 24 
deduction rules, F(No 2)A 2005 s 25 
notices, F(No 2)A 2005 s 28 
qualifying payment rule, F(No 2)A 
2005 s 27 


qualifying scheme— 

conditions, F(No 2)A 2005 s 24 

connected persons, F(No 2)A 2005 
Sch 3 Pt 5 

debt instruments treated as equity, 
F(No 2)A 2005 Sch 3 para 8 

hybrid effect, involving, F(No 2)A 
2005 Sch 3 Pts 3, 4 

hybrid entities, involving, F(No 2)A 
2005 Sch 3 Pt 2 

instruments of alterable character 

F(No 2)A 2005 Sch 3 para 5 

securities subject to conversion, 

F(No 2)A 2005 Sch 3 para 7 

shares subject to conversion, 

F(No 2)A 2005 Sch 3 para 6 
receipts cases, F(No 2)A 2005 s 26 
scheme, reference to, F(No 2)A 2005 

s 30(1) 
tax advantage, scheme achieving, 
F(No 2)A 2005 s 30(2) 
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trading losses— 
individuals claiming relief for 
film-related losses, ITA 2007 
ss 796-803 
individuals claiming relief for 
licence-related losses, ITA 2007 
ss 804-809 
overview, ITA 2007 s 790 
recovery of excess relief, ITA 2007 
ss 791-795 
transfer of assets abroad— 
accrued income profits, ITA 2007 s 747 
appeals jurisdiction, ITA 2007 s 751 
assets, ITA 2007 s 717 
associated operation, ITA 2007 s 719 
banking transactions, ITA 2007 s 750 
charge to tax where non-transferor 
receives benefit, ITA 2007 
ss 731-735 
charge to tax where person has power 
to enjoy income, ITA 2007 
ss 720-726 
charge to tax where person receives 
capital sums, ITA 2007 
ss 727-730 
deductions and reliefs, ITA 2007 s 746 
exemptions, ITA 2007 ss 736+742 
later associated operations fail 
conditions, ITA 2007 ss 741—742 
legal ae privilege, ITA 2007 
s 74 


no duplication of charges, ITA 2007 
ss 743-744 

overview, ITA 2007 s 714 

person abroad ITA 2007 s 718 

post-4 December 2005 transactions, 
ITA 2007 ss 737-738 

pre-5 and post-4 December 2005 
transactions, ITA 2007 s 740 

pre-5 December 2005 transactions, ITA 
2007 s 739 

privilege, ITA 2007 ss 749-750 

provision of information, ITA 2007 
ss 748-750 

rates of charge to tax, ITA 2007s 745 

relevant transaction, ITA 2007 s 715 

relevant transfer, ITA 2007 s 716 

taking income into account; ee 
ITA 2007 s 744 nf 

transfer, ITA 2007 s 716 


APPEAL 


See also GENERAL COMMISHONERE: 
SPECIAL COMMISSIONERS _ 

——- § ence ngs to 1 

1970 s 44, Sch 3 

Phen = costs by Special Commissioners, 
TMA 1970 s 56C 

Board of Inland Revenue, to. See BOARD 
OF INLAND REVENUE — 

case stated, PR 6/9/89 


chargeable gains, conduct of, TMA. 1970 
s 57;SI11967/149 ; 
Commissioners, assi Roeasiee Bs to, 
TMA isaac oe ei 
costs, power of Special mers to 
award, TMA 19705 36, evs 
Court of Appeal, to— > as ath; 
High Court, from, TMA. 1570 $6) 
S | Commissioners, from,’ 
197058 56A |} oy a) 
decisions, reports of, power 
1970 s 56D SOAAGA4 
disagreement i i 
MISC VIIA ae 
evidence, TMA oan en 
pe} 
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.PPEAL — contd 

General Commissioners, to— 
generally, TMA 1970 s 31B 
transfer to Special Commissioners, 

TMA 1970 s 46(1) 

HMRC review, TMA 1970s 49A 
appellant requiring, TMA 1970 s 49B 
conclusions, effect of, TMA 1970 s 49F 
disagreement with decisions, MISC 

VIIA 


nature of, TMA 1970 s 49E 
notification to tribunal, TMA 1970 
ss 49G, 49H 
offer of, TMA 1970 s 49C 
information, Commissioners’ power to 
obtain from appellant, TMA 1970 
s 51 
jurisdiction, power to make regulation 
about, TMA 1970 s 46A 
late appeals, TMA 1970 s 49, PR 1/8/79 
meaning, TMA 1970 s 48(1) 
modernisation, transition guidance, PR 
12/3/09 
Northern Ireland, proceedings in, TMA 
1970 s 58 
notice of, TMA 1970s 31A 
penalty, against award of, TMA 1970 
s 53(2), FA 2007 Sch 24 paras 15-17 
postal delays, PR 1/8/79 
practice and procedure, regulations about, 
TMA 1970 s 56B 
procedure— 
assigning proceedings to 
Commissioners, TMA 1970 s 44, 
Sch 3 
before Commissioners, TMA 1970 
ss 50-53 
deferred listing, PR 25/1/93 
making, TMA 1970 s 31 
out of time, TMA 1970 s 49 
right of, TMA 1970s 31 
settlement by agreement, TMA 1970 s 54 
social security, SI 1999/3178 Sch 22 
Special Commissioners— 
appointment, TMA 1970 s 4 
change of name, F(No 2)A 1992 s 75 
declaration on taking office, TMA 
1970 s 6, Sch 1 
deputy, TMA 1970s 4A 
election to bring appeal, TMA 1970 
s 31D 
personal interest in proceedings, 
having, TMA 1970s 5 
presiding, TMA 1970 s 4 
qualifications, TMA 1970 s 4 
quorum, TMA 1970 s 45 
removal of, TMA 1970 s 4 
salary and expenses, TMA 1970 s 4 
to, TMA 1970 s 31C 
transfer from General Commissioners, 
TMA 1970 ss 31(4), (SA)(5E), 
46(1) 
tax not postponed, recovery of, TMA 
70 s 55 
transitional guidance, PR 10/3/09 
tribunal— 
composition, PR 12/3/09 
determination by, TMA 1970 s 49A 
launch of, PR 3/4/09 
meaning, TMA 1970s 47C 
notification to, TMA 1970 ss 49D, 
49G, 49H 
reform, PR 16/3/09 
PPLICABLE RATE OF INCOME TAX 
deceased’s estate, meaning, TA 1988 
s 701(3A) 
discretionary trust— 
meaning, TA 1988 s 686(1A) 
trustees’ liability, TA 1988 ss 686, 687, 
F(No 2)A 1997 s 32 


Index 


APPORTIONMENT 
close company, provisions relating to, TA 
1988 ss 423-429 
insurance company— 
income and gains, TA 1988 s 432A 
income of non-participating funds, TA 
1988 ss 432C, 432D 
participating funds, TA 1988 s 432E 
receipts brought into account, TA 1988 
s 432B 
land transactions, ITA 2007 s 764 
sales of occupation income, ITA 2007 
s 783 
APPRENTICESHIP SCHEMES 
university or technical college, at, 
payments by employers to 
employees, exemption of, SP 4/86 
APPROVED PROFIT SHARING 
SCHEME 
phasing out, FA 2000 s 49 
ARMED FORCES 
See also VISITING FORCES 
compensation scheme, excluded benefits, 
SI 2006/132 
council tax relief, ITEPA 2003 s 297B 
early departure scheme, lump sums 
provided under, ITEPA 2003 s 640A 
exemptions from income tax liability— 
food, drink and mess allowances, for, 
ITEPA 2003 s 297 
leave travel facilities, for, ITEPA 2003 
s 296 
Operational Allowance, ITEPA 2003 
s 297A 
reserve forces— 
compensation scheme, excluded 
benefits, SI 2006/132 
pay, PAYE, SI 2003/2682 regs 122-133 
Revenue approved share schemes and 
Enterprise Management 
Incentives, ESC A103 
training expenses— 
exemption, ITEPA 2003 s 298 
ARTIFICIAL TRANSACTIONS IN 
LAND 
charge to tax, TA 1988 ss 776, 777 
clearance procedure, TA 1988 
s 776(11), (12) 
information, power to obtain, TA 1988 


S 
loss claim following, PR 17/7/78 
ARTISTS 
See ENTERTAINERS AND SPORTSPERSONS 
ARTS COUNCIL 
awards and bursaries, treatment, PR 
15/9/79 
ASSESSMENTS 
allowances, transfer of, effect of, where 
fraudulent or negligent conduct, 
TMA 1970s 37A 
assessing tolerance, SP A12 
confirmation of, PR 6/9/89 
determination of, final, TMA 1970 
s 118(4) 
double, relief from, TMA 1970 s 32 
due date, ITA 2007 s 960 
EIS relief— 
generally, ITA 2007 s 235 
time limits, ITA 2007 s 237 
errors not to invalidate, TMA 1970s 114 
income tax, to 5 April each year, TA 1988 
s 2(2) 
incorrect or missing, ITA 2007 s 957 
loss, destruction or damage to, TMA 
1970s 112 
loss of tax discovered, TMA 1970 ss 29, 
30B 


new business first, PR 6/9/89 
notice of, F(No 2)A 1975 s 67, PR 6/9/89 
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ASSESSMENTS ~ contd 
overlap profits 
carried forward, recording, RI 194 
transitional, use of apportionment, RI 
93 


partnership, made on, TMA 1970 
s 118(3) 

payment included in return, where, TA 
2007 5 956 

personal representatives, on, TMA 1970 
s 40; FA 1989 s 15] 

procedure, TMA 1970s 29; FA 1994 
Sch 19 para 5 

remittance basis— 

application to— 
capital gains tax, TCGA 1992s 12 
qualifying convertible securities, FA 
1990 Sch 10 para 23 

er er E, receipts basis, FA 1989 


pate without claim, ITA 2007 
s B09E 
beneficiaries, gains attributed to, 
TCGA 1992 ss 87-87C 
claim for— 
allowances, effect on, ITA 2007 
3 809G 
long-term UK resident, by, ITA 
2007 ss 809C, 809H 
requirement, ITA 2007 s 809B 
time for, ITTOIA 2005 s 840A 
effect on what is chargeable, ITA 2007 
s 809F 
employment-related securities, ITEPA 
2003 s 700A 
foreign chargeable gains, TCGA 1992 
s 16ZB 


foreign deemed income, relevant 
income and benefits relating to, 
ITTOIA 2005 s 735A 
income and gains, remittance of — 
amount remitted, ITA 2007 s 809P 
connected operation, dealings in 
case of, ITA 2007 s 8090 
deemed, ITA 2007 s 809U 
disposal other than for full 
consideration, foreign 
chargeable gains accruing, ITA 
2007 s 809T 
enjoyment of, ITA 2007 s 809N 
gift recipients, ITA 2007 s 809N 
introduction, ITA 2007 s 809K 
mixed funds, from, ITA 2007 
ss 809Q-809S 
qualifying property, ITA 2007 
s 809N 


relevant person, meaning, ITA 2007 
s 809M 


remitted to the United Kingdom, 
meaning, ITA 2007 s 809L 
income and gains treated as remitted, 
ITA 2007 s 809] 
individuals to whom applying, 
ITTOIA 2005 s 670A 
non-UK domiciled, ITA 2007 
$s 726, 730, 735 
interpretation, ITA 2007 s 809Z7 
losses, election as to, TGCA 1992 
ss 16ZA-16ZD 
members of non-resident companies, 
gains attributed to, TCGA 1992 
s14A : 
offshore income gains, provisions. 
applied, TA 1988 ss 762ZA, 
762Z 
order of remittances, ITA 2007 $ wigs 
overview, ITA 2007s 809A 


ASSESSMENTS - contd) S10 ion U/ 
remittance basis — contd soreeiinmo ) \wrer: 
property treated as not remitted 4'contd» 
consideration for services, ITA 2007 
s809W ([jobz2O0°PL AMI 
exem we , ITA 200788 809%, 
508z i Toauninitipan sa sot} 
notional remitted amount, ITA: 2007. 
8 809756 yo Atiw Insmoorg 
personal use rule, ITA 2007 P mL. 
property ceasing to ‘be oe Nah 
2007 $ B09Y our) ols 
public — rule, ITA 2007 
ss 809 Z, 80921 
repair rule, ITA 2007s 809Z3 
temporary ae rule, ITA. 
2007 s 809. 
relevant foreign i od charged on,» 
ITEPA 2003 s 832 
deductions from remitted i income, 
ITEPA 2003  832B ° / 
temporary non-residents, income of 
ITEPA 2003 5 832A 
residence and domicile, PR 2513109, 
MISC II 
taxable specific income, effect on, yuri 
ITEPA 2003 ss 41A-41E 
transfers between errr TCGA 
1992 s 90 
unremitted foreign securities income, 
TCGA 1992 5 119B - 
self-assessment. See SELF-ASSESSMENT , 
time limit, TMA 1970 ss: seers 40, ITA » 
007 $959 142 
transitional overlap profits, use 2 of 
apportionment, R1193.. | 
trustees, on, FA 19898151 © 
VCT relief, ITA 2007 8270: 
want of form, not to invalidate, ™A. : 
1970 s 114 
ASSETS HELD AT 6 APRIL 1965, My ; 
apportionment, straight line basis, TOGA” 
1992 Sch 2 para 16 © “1 Te vi 


assets dealt in without AiG) V1: 
identification, 1 1992 Sch 2" 
para 18(5) © i Bits 1 98 

capital allowances, effect “db TCGA 1992 
Sch 2 para 20 i329 OTe 


close bo any, asset transferred to, — 
A 1992 Sch 2 para 21” 
denon for valuation at 6 April 1965, 


TCGA 1992 Sch 2 para 17) 
husband aoe wife, TCGA 1992 

para 2 cay ate ae sin 

f 

Jand racing Spaeants ale, T eC iA . 


quoted securities, TOGA 1992 Sch 2 Kn 
paras 1-8, PR!6/67 2921190 20 bas vieluz 
rebasing to 1982, TCGA 1992 Sch 3. MF, .0 
para6 Be ethic mo 
SOTA R ialidare’ re TOGA 
992 Sch 2 para 19 
usijtloted eka TCGA 1% a m7) 
para 18(1)-(4) 2 O00 | 
ASSETS HELD AT 31 a 7. 
See REBASING Agri 


abolition and redistr 
SCA 2007 $ 74, § 
ASSIGNMENE OB LEASE 
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ASSOCIATE — contd 
meaning, in relation to — contd 
community investment tax relief, ITA 
2007 s 381 
enterprise investment scheme, TA 1988 
s 312(1), ITA 2007 s 253 
loan interest relief, ITA 2007 s 395 
ASSOCIATED COMPANIES 
dealing company, associated, transactions 
with, TA 1988 s 774 
debts between, interest on. See INTEREST 
PAYABLE 
meaning, in relation to— 
close company, TA 1988 s 416(1) 
equity notes, TA 1988 s 209(10) 
ASSOCIATED PERSONS 
links with business, review of, PR 8/02 
transactions between— 
control, meaning, TA 1988 s 840 
transfer pricing— 
enquiries, PR 8/02 
provisions not at arm’s length, TA 
1988 Sch 28AA, FA 2004 s 33 
transitional provisions, FA 2004 s 37 


\SSURED TENANCY 
allowances. See ASSURED TENANCY 
ALLOWANCES 
meaning, CAA 2001 s 490(3) 


ASSURED TENANCY ALLOWANCES 
approved body, meaning, CAA 2001 
s 492 


availability of, CAA 2001 s 490 
balancing adjustments— 
adjusted net cost, CAA 2001 s 522 
balancing events— 
meaning, CAA 2001 s 514 
proceeds from, CAA 2001 s 515 
charge, overall limit on, CAA 2001 
s 518 
dwelling-house not qualifying 
throughout, where, CAA 2001 
s 517 
dwelling-house qualifying throughout, 
where, CAA 2001 s 516 
old initial allowance made on incorrect 
assumption, recovery of, CAA 
2001 s 519 
relevant period of ownership, CAA 
2001 s 520 
starting expenditure, CAA 2001 s 521 
when made, CAA 2001 s 513 
construction of building, expenditure on, 
CAA 2001 s 493 
demolition costs, treatment of, CAA 2001 
s 528 
dwelling-house— 
landlord of, CAA 2001 s 504 
meaning, CAA 2001 s 531(1) 
purchase of— 
sold unused by developer, CAA — 
2001 s 503 
unused, developer not involved, 
CAA 2001 s 502 
qualifying— 
ceasing to be, CAA 2001 s 506 
exclusions, CAA 2001 s 505 
landlord of, CAA 2001 s 504 
qualifying expenditure attributable to, 
CAA 2001 s 511 
residue, CAA 2001 s 512 
relevant interest in, CAA 2001 s 500 
giving effect to, CAA 2001 s 529 
lease, meaning, CAA 2001 s 531(2) 
non- qualifying assets, apportionment of 
sums partly referable to, CAA 2001 
s 530 
old expenditure, for, CAA 2001s 491 
qualifying expenditure— 
construction, on, CAA 2001 s S01. 
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qualifying expenditure — contd 
dwelling-house, attributable to, CAA 
2001 s 511 
residue, CAA 2001 s 512 
dwelling-house, purchase of — 
sold unused by developer, CAA 
2001 s 503 
unused, developer not involved, 
CAA 2001 s 502 
relevant interest— 
building, in— 
completion of construction, 
acquired on, CAA 2001 s 496 
general rule, CAA 2001 s 495 
leasehold interest, merger of, CAA 
2001 s 498 
subordinate interest, creation of, 
CAA 2001 s 497 
termination of lease, CAA 2001 
s 499 
dwelling-house, in, CAA 2001 s 500 
identification of, CAA 2001 s 494 
sale, calculation of allowance after, 
CAA 2001 s 509 
writing-down— 
amount, calculation of, CAA 2001 
s 508 
entitlement to, CAA 2001 s 507 
residue of qualifying expenditure, 
limited to, CAA 2001 s 510 
sale of relevant interest, after sale of, 
CAA 2001 s 509 
writing-off, CAA 2001 s 525 
writing-off expenditure — 
building not used as qualifying 
dwelling-house, periods of, CAA 
2001 s 526 
demolition costs, treatment of, CAA 
2001 s 528 
extent and time of, CAA 2001 s 523 
increase of expenditure where 
balancing adjustment made, CAA 
2001 s 527 
initial allowances, CAA 2001 s 524 
writing-down allowances, CAA 2001 
s 525 
ATHLETE 
See ENTERTAINERS AND SPORTSPERSONS 
ATTACHMENT OF EARNINGS 
debtor information, disclosure of, TCEA 
2007 s 92 
debtor’s current employer, finding, TCEA 
2007 s 92 
deductions at fixed rates— 
amended provisions, TCEA 2007 s 91 
regulations, TCEA 2007 s 92 
ATTORNEY 
return form, completion by, SP Al3 
AUCTIONEERS 
chargeable gains, particulars of, power to 
call for, TMA 1970 s 25 
AUTHORISED INVESTMENT FUNDS 
centralisation, PR 5/9/08 
compliance provisions, SI 2006/964 Pt 5 
definition, SI 2006/964 reg 3 
distributions, taxation of, SI 2006/964 
Pt 3 
modification of enactments, SI 2006/964 
Pt 7 
participants, treatment of, SI 2006/964 
Pt 4 


property, SI 2006/964 Pt 4A 

tax treatment, SI 2006/964 Pt 2 
AUTHORISED UNIT TRUSTS 

See UNIT TRUSTS 
AUXILIARY FORCES 

See ARMED FORCES 
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AWARD SCHEMES 
treatment of, SP 6/85 


BAD DEBTS 
See also DEBTS 
deduction for— 
after cessation, TA 1988 s 89 
generally, TA 1988 s 74(1)(/) 
restriction of, TA 1988 s 88D 
foreign exchange gains and losses, 
application to, FA 1993 ss 144, 145 
release after deduction, TA 1988 s 94 
voluntary arrangement, release of, under, 
TA 1988 s 74(1)(/) 
BAD INVESTMENT ADVICE 
meaning, FA 1996 s 148(6) 


BANK 
See also CONTRIBUTORY INSTITUTION: 
DEPOSITS 
compulsory liquidation, in, F(No 2)A 
1992 Sch 12 


deduction of tax from yearly interest 
payments, ITA 2007 s 878 
depositor with, loss suffered by (Sch D 
Cases I & II) 
dormant accounts,, transfer of TCGA 
1992 s 26A 
foreign, UK branches of, SP F2 
interest paid— 
corporation tax relief for, ESC C23 
gross, return of, TMA 1970 s 17 
ordinary course of business, in, SP 
4/96 
meaning, TA 1988 s 840A, ITA 2007 
s 991 
non-resident, determination of profits, 
TA 1988 Sch Al paras 7—10 
non-UK resident, separate enterprise 
principle— 
apPlesen of provisions, CTA 2009 
25 


ee CTA 2009 s 28 
financial assets, transfer of, CTA 2009 
s 26 
loans, CTA 2009 s 27 
ordinary course of banking business, 
meaning, SP 4/96 
BANK INTEREST 
See INTEREST PAYABLE 
BANKRUPTCY 
See INSOLVENCY 
BARE TRUSTEES 
capital gains tax, treatment for, TCGA 
1992 s 60 
EIS relief, ITA 2007 s 250 
BARRISTERS 
accounting, basis of, FA 1998 s 43 
BASIC RATE 
See RATES OF TAX 
BENEFICIAL LOANS 
director’s overdrawn loan account with 
company, RD 3 
employment-related— 
annual rental value, meaning, ITEPA 
2003 s 207 
agar of provisions, ITEPA 2003 
S 
cash equivalent, treatment as earnings, 
ITEPA 2003 s 203 
cost, determination of, ITEPA 2003 
ss 204-206 
excluded, ITEPA 2003 s 202 
market value, meaning, ITEPA 2003 
s 208 
meaning, ITEPA 2003 s 201(2) 
minor benefits, exemption, ITEPA 
2003 s 210 
person providing benefit, meaning, 
ITEPA 2003 s 209 


BENEFICIAL LOANS - contd 


official rate of interest, SI 1989/1297 
reg 5, PR 25/1/00 


BENEFICIARIES 


income taxed at lower rate, TA 1988 
s 698A, F(No 2)A 1997 s 33 
Scottish trusts, application to, FA 1993 
s 118 
self-assessment, tax obligations, PR 
0/1/97 
transfer of value, attribution of gains on, 
TCGA 1992 s 85A, Sch 4C 
paras 7A, 7B, 8-9, 12A 


BENEFITS 


pilot schemes, under, taxation of— 
benefit, meaning, FA 1996 s 151(6) 
Earnings Top-up, exemption from 
income tax, SI 1996/2396 
Government pilot scheme, meaning, 
FA 1996 s 151(3), (4) 
Jobmatch pilot scheme, exemption for, 
ESC A90 
orders, power to make, FA 1996 
_ $s 151(1), (2), (5), M), (8) 
training vouchers for Jobmatch pilot 
scheme, treatment of, ESC A90 
taxable, rates for 2002-03, Misc. VIII 
taxation of— 
jobfinder’s grant, relief for, FA 1996 
s 152 


pilot schemes, under. See PILOT 
SCHEMES above 


BENEFITS IN KIND 


See also EMPLOYEE EARNING £8,500 OR 
MORE; REMOVAL EXPENSES AND 
BENEFITS 

agricultural worker, board and lodging, 
ESC A60 

apportionment of, PR 29/6/79 

award scheme, taxed, SP 6/85 

cars. See MOTOR CARS 

childcare, ITEPA 2003 ss 318-318D 

code— 

deductions from earnings. See 
EARNINGS 

definitions, ITEPA 2003 ss 66-69 

earnings, relationship with, ITEPA 
2003 s 64 

meaning, ITEPA 2003 s 63 

control, meaning, ITEPA 2003.s 69 

counselling services for redundant 
employees, exclusion of, TA 1988 
s 589A 

director, meaning, ITEPA 2003 s 67 

disability, employment costs resulting 
from, SI 2002/1596 

dispensations, ITEPA 2003 s 65 

employment, meaning, ITEPA 2003 .. 
s 66(1) 

eye tests and special corrective appliances, 
ITEPA 2003 s 320A 

generally, SP AlS 

health screening and medical check-ups, 
ITEPA 2003 s 320B sy 

living accommodation. See 
ACCOMMODATION | - 

loans. See BENEFICIAL LOANS 

long service awards, ITEPA 2003 s 323 

material interest in company, meaning, 


ITEPA 2003 s 68 
meals (canteen), prowche for all staff, 
ITEPA 2003 s 317 og ISETE: 


minor, exemption of, SI 2002/205.. Mie 1 

minister of religion, ITEPA ane 290; 
ESC A61 fh 

mobile telephones, ITEPA 2003 s 319 

occupational pension schemes, employer's _ 
eqnisibpuciaag TA ‘1988 ss 5953 en 
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BENEFITS IN KIND - contd 
overseas medical treatment, ITEPA 2003 
s 325 
Pepper v Hart, Revenue Practice, PR 
21/1/93 
personal pension schemes— 
withdrawal of approval of approved 
arrangements, TCGA 1992 
s 239B 
provisions not applicable to lower-paid 
Hiri within, ITEPA 2003 
s 65 
qualifying training course, not chargeable 
to tax, TA 1988 s 588(1) 
return of, requirement to make, by 
employer, TMA 1970s 15(7)-(9) 
sale of assets, incidental expenses, ITEPA 
03 s 326 
scholarships— 
arrangements entered into by employer 
or connected person, under, 
y ITEPA 2003 s 212 
cost of, ITEPA 2003 s 214 
exemption of income, limitation of, 
ITEPA 2003 s 215 
special rules for, ITEPA 2003 s 211 
trusts or schemes, under, ITEPA 2003 
s 213 
small gift by third party, ITEPA 2003 
s 324 
suggestion awards, ITEPA 2003 ss 321, 
322 d 


VAT, treatment of, SP A6; PR 12/4/78 
vouchers. See VOUCHERS 
welfare counselling, SI 2000/2080 
BEREAVEMENT ALLOWANCE, 
WIDOW’S 
See PERSONAL RELIEFS 
BETTERMENT LEVY 
allowance for, TCGA 1992 Sch 11 
para 17 
BETTING 
winnings, exemption from capital gains 
tax, TCGA 1992 s 51(1) 
BLACKMAIL 
See CRIMINAL PAYMENTS 
BLIND PERSON’S ALLOWANCE 
See PERSONAL RELIEFS 
BOARD OF INLAND REVENUE 
See also;COMMISSIONERS OF INLAND 
REVENUE 
accountants, PR 4/02 
determinations requiring Board’s 
sanction, FA 1998 s 110 
double taxation arrangements, disclosure 
of information, F(No 2)A 1945 s 55 
notices to potential claimants, FA 1998 
s lll 


rulings by, PR 26/9/96 
tax authorities in other member states, 
disclosure of information, FA 2003 
s 197 
telephone claims, FA 1998 s 118; SP 2/03 
BOND WASHING 
reverse transactions— 
appropriate amount of interest, 
meaning, TA 1988 s 735 
dealers in securities, TA 1988 s 732 
exempt persons, TA 1988 s 733 
foreign income dividends, application 
to, TA 1988 s 731(9A)(9D) 
general rules, TA 1988 s 731 
persons other than dealers, TA 1988 
s 734 


rights to income, transfer of, TA 1988 
s 730 ' 
BONUS ISSUE 
distribution, treatment as, TA 1988 
ss 210, 211 


Index 


BONUS ISSUE - contd 
share capital, reorganisation of, TCGA 
1992 ss 126, 127 
tax credit, effect on, F(No 2)A 1997 
Sch 4 (7) 
BOOKMAKERS 
pitches, capital gains tax, RI 210 
BRANCH OR AGENCY 
foreign dividend provisions, application 
of, TA 1988 s 806K 
meaning, TMA 1970 s 118(1); TA 1988 
s 834(1); TCGA 1992 s 10(6), PR 
31/12/79 
overseas, profits of, TA 1988 s 806L 
permanent establishment, substitution of 
references to, FA 2003 s 152 
BRIDGES 
rent receivable. See PROPERTY 
BUSINESS 
BRITISH AIRWAYS BOARD 
successor company, transfer to, TA 1988 
5 


s 51 
BRITISH MUSEUM 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(6)(a) 
income tax and corporation tax, TA 
1988 s 507(1)(c) 
BRITISH RAIL 
provisions consequential to privatisation, 
FA 1994 s 252, Sch 24 
BROKERS 
transactions, return of, power to call for, 
TMA 1970 s 21(3)-(7) 
BUDGET DAY 
tax changes, effective time of, PR 20/3/86 
BUILDING 
See also INDUSTRIAL BUILDINGS 
licence, stock relief, SP 8/78 
rollover relief, TCGA 1992 ss 155, 156 
BUILDING SOCIETIES 
amalgamation of, TCGA 1992 s 215 
conversion to company— 
general provisions, FA 1988 Sch 12 
non-liability to tax, etc, carry over, 
ESC A69 
rights conferred on members, TCGA 
1992 s 217 
transfer of assets, TCGA 1992 s 216 
deduction of tax at source— 


dividend or interest on securities, from, 


ITA 2007 s 889 
yearly interest payments, from, ITA 
2007 s 875 


definition, ITA 2007 s 989 
dividends and interest, payable by— 
charge in annual accounts, deduction 
for, ESC C22 
deduction of tax from, operation of 
scheme for, TA 1988 s 477A; FA 
1991 Sch 11 para 34 
treatment for corporation tax 
purposes, CTA 2009 s 498 
dormant accounts, transfer of TCGA 
1992 s 26A 
intangible fixed assets— 
amalgamations, on, CTA 2009 s 826 
transfer of business to company, effect 
of, CTA 2009 ss 824,823 
transfer of engagements, CTA 2009 
s 826 


interest paid gross, returns and 
information, TMA 1970 s 17 

interest payments— 

certificate of non-liability to tax, 
SI 2008/2682 reg 5 
ceasing to be valid, SI 2008/2682 
reg 11 

contents, SI 2008/2682 reg 9 
continuity, SI 2008/2682 reg 19 
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BUILDING SOCIETIES — contd 
interest payments — contd 


certificate of non-liability to tax, SI 2008/2682 


reg 5 — contd 
form of, SI 2008/2682 reg 8 
prescribed persons, SI 2008/2682 
reg 
prescribed time limit, supply within, 
SI 2008/2682 reg 7 
consequential amendments, 

SI 2008/2682 Schl 
deduction, notice of, SI 2008/2682 

reg 12 
gross, Si 2008/2682 reg 4 
information, requirements, 

SI 2008/2682 regs 15-18 
interpretation, SI 2008/2682 reg 2 
joint accounts, SI 2008/2682 reg 13 
non-UK residence, declaration of, 

SI 2008/2682 regs 14, 19 
notification of liability to tax, 

ST 2008/2682 reg 10 
relevant investments, in relation to, 

SI 2008/2682 regs 4-13 
transfer of business, SI 2008/2682 

reg 19 
transitional provisions, SI 2008/2682 

Sch 2 

permanent interest bearing shares, 
treatment of, FA 1991 Sch 10 
qualifying corporate bond, issue of, 
incidental costs of, TA 1988 s 477B 
qualifying share— 
issue, costs of, CTA 2009 s 131 
meaning, TCGA 1992 s 117(5) 
right to acquire, treatment of, TCGA 
1992 s 149 
BUSINESS 
nature or conduct of, meaning of major 
change in, SP 10/91 
BUSINESS ENTERTAINING 
assets, use of, for, prohibition of capital 
allowances on, TA 1988 s 577(1)(c) 
expenses— 
prohibition of deduction for, TA 1988 

s 577(1)(a), (6) 
reimbursed, application to, TA 1988 

s 577(3) 

gifts, application to, TA 1988 s 577(8), (9) 
meaning, TA 1988 s 577(5), (7) 
Overseas Customers, of, withdrawal of 
relief, FA 1988 s 72 
trade of, exclusion for, TA 1988 s 577(10) 
BUSINESS EXPANSION SCHEME 
loans linked to investment in shares, SP 
6/98 
overseas activities, SP 7/83, 7/86, 4/87 
shares, disposal of, capital gains tax on, 
TCGA 1992's 150 
BUSINESS LINKS ORGANISATIONS 
contributions to, deduction for, TA 1988 
s79A 
BUSINESS PREMISES RENOVATION 
ALLOWANCES 
additional VAT liabilities and rebates, 
CAA 2001 ss 360T-360Y 
availability of, CAA 2001 s 360A 
balancing adjustments, CAA 2001 
s 360M 
calculation of, CAA 2001 s 360P 
balancing events, CAA 2001 s 360N 
proceeds from, CAA 2001 s 3600 
demolition costs, treatment of, CAA 2001 
s 360S 
disadvantaged areas, designation, 
SI 2007/945 reg 3 
giving effect to— 
lessors and licensees, CAA 2001 
Z1 


s 360: 
trades CAA 2001 s 360Z 


BUSINESS PREMISES RENOVATION 


ALLOWANCES = contd: — 
initial, CAA 2001 ss 360G, 360H 
writing off, CAA 2001's: 360R: >. 
lease, etc, meaning, CAA 2001 s 360Z4 
non-qualifying trades, sums partly 
referable to, CAA 2001 s 360Z2 
qualifying building— 
completion of conversion, interest 
acquired on, CAA 2001 s 360F 
meaning, CAA 2001 s 360C >. 
relevant interest in, CAA 2001 s 360E 
qualifying business premises, meaning, 
CAA 2001 s 360D, SI 2007/945 
reg 4 
qualifying expenditure— 
grants in respect of, CAA 2001 s 360L 
meaning, CAA 2001 s 360B 
writing off, CAA 2001 ss 360Q—360S 
termination of lease, provisions applying 
on, CAA 2001 s 360Z3 
writing-down, CAA 2001 ss 3601-360K 
writing off, CAA 2001's 360R 


CABLE AUTHORITY 
transfer of undertaking, FA 1990 Sch 12 
paras 4, 5, 8-10 
CANAL 
rent receivable. See PROPERTY 
BUSINESS 
CAPITAL 
international movement, reporting 
requirement, FA 2009 Sch 17 Pt 2 
CAPITAL ALLOWANCES 
See also AGRICULTURAL BUILDING 
ALLOWANCES; ASSURED TENANCY 
ALLOWANCES; BUSINESS PREMISES 
RENOVATION ALLOWANCES; 
DREDGING ALLOWANCES; 
FIXTURES AND FITTINGS; 
INDUSTRIAL BUILDINGS 
ALLOWANCES; KNOW-HOW 
ALLOWANCES; MACHINERY AND 
PLANT; MINERAL EXTRACTION; 
MINING AND OIL INDUSTRIES; 
MOTOR CARS; PATENT A(?y 
ALLOWANCES; RESEARCH AND 
DEVELOPMENT ALLOWANCES; SHIPS 
agreement with inspector, CAA 2001 
s 565 
annual investment allowance— 
control of companies and groups, 
meaning, CAA 2001 s SIF 


double relief, prevention of, CAA 2001 


s 52A 
entitlement to, CAA 2001's 51A 
long chargeable periods, CAA 200 ne 
ss 51M, 5I1N 

qualifying actiyities— 

control, meaning, CAA 2001 s SY 

related, meaning, CAA 2001 s 51J 
qualifying, expenditure, CAA 2001” 


general exclusions, CAA’ 2001 Ss 388 aa 


related companies and groups, — 
meaning, CAA 2001 s 1G IC 
restrictions, CAA 2001 ss SIB-SIE, 
51H, 218A _ 
operation bis applying: CAA 
2001 s 5 


short chargeable periods CAA 2001 


s 51L 
anti-avoidance provisions, piodesdie of 


balancing event, CAA 2001 s570A 


apportionment of consideration 
property sold together, CAA 2001 — 
s 562 Hwee 


asset held at 6 April 1965, TOGA a jittai 


Sch 2 para 20 Hie Oe 
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CAPITAL ALLOWANCES = contd 


asset held at 31 March 1982, TCGA 1992 
Sch 3 para 3 
business premises, conversion of part into 
flats, FA 2001 s 67. See also FLAT 
CONVERSION ALLOWANCES 
capital expenditure— 
meaning, CAA 2001 ss 4, 10 
small company or business, incurred 
by, F(No 2) A 1997's 43 
time when incurred, CAA 2001 s 5 
capital sums, meaning, CAA 2001 s 4 
changes, guidance on, PR 29/12/08 
chargeable period, meaning, CAA 2001 
6 


s 
claims, CAA 2001 s 3 
fixtures and other, interaction between, 
CAA 2001 s 9 
reclassification, PR 31/3/09 
companies not resident in UK, CAA 
2001 s 566 
connected persons, sales between, CAA 
2001s 575 
contributions— 
allowances— 
agricultural buildings, for, CAA 
2001s 540 
conditions for, CAA 2001 s 537 
dredging, for, CAA 2001 s 543 
industrial buildings, for, CAA 2001 
s 539 ; 
mineral extraction, for, CAA 2001 
s ‘541 
plant and machinery, for, CAA 2001 
s 538 
transfer of trade of relevant activity, 
effect of, CAA 2001 s 542 
exclusion— 
dredging, in case of, CAA 2001 
3 


s 53 
general rule, CAA 2001 s‘532 

insurance or compensation money, 
CAA 2001 s 535 

Northern Ireland regional development 
grants, CAA 2001 s 534 

public bodies, not made by, CAA 2001 
s 536 


tax relief, not eligible for, CAA 2001 
s 536 


control, meaning, CAA 2001 s 574 
definition, ITA 2007 s 989 
determination of questions, CAA 2001 
ss 563, 564 
double allowances, exclusion of, CAA 
2001 s 7 
first-year allowances, ITA 2007 ss 76-78 
small enterprises, FA 2007 s 37 
first-year tax credits— 
amount of, CAA 2001 Sch Al para 2 
artificially inflated claims, CAA 2001 
Sch Al para 28 
clawback, CAA 2001 Sch Al: 
paras 24-27 
entitlement to, CAA 2001 Sch Al 
para | 
income, payments not being, 23 
loss, incurring, CAA 2001 Sch Al 
paras 4-9 
losses carried forward, restrictions on, 
CAA 2001 Sch Al paras 19-22 
PAYE and NICs liabilities, total 
‘amount of, CAA 2001 Sch Al 
para 17 
payments in respect of, Gad 2001 
Sch Al para 18 
relevant first-year enipasiti nes 
2001 Sch Al para 3 
unrelieved loss, CAA 2001 Sch Al 
paras 10-16 


CAPITAL ALLOWANCES - contd 


formation of SE by merger, transfer 
during, CAA 2001 s 561A 
foster carers, for, FA 2003 Sch 36 
paras 16-20 
furnished lettings, furniture and furniture 
in, ESC B47 
grant, effect of repayment, ESC B49 
insurance companies, transfer of business, 
CAA 2001 s 560 
investment companies, CAA 2001 s 253 
means of giving effect to, CAA 2001 s 2 
oil taxation, restriction of set off, TA 
1988 s 492(5)(7) 
partnerships, treatment of— 
changes— 
application of provisions, CAA 2001 
s 557 
effect of, CAA 2001 s 558 
control, meaning, CAA 2001 s 574 
property of partner, using, CAA 2001 
s 264 


qualifying activities carried out in, 
CAA 2001 s 263 
parts of assets, application of provisions 
to, CAA 2001 s 571 
repayment of grant, tax treatment, ESC 
B49 


sale of property, reference to, CAA 2001 
s 572 
sales treated as for alternative amount, 
CAA 2001 ss 567, 569, 570 
sales treated as for market value, CAA 
2001 s 568 
Schedule A business, CAA 2001 s 16 
setting up, commencement or 
discontinuance of trade, etc, CAA 
2001 s 577(2) 
special rate expenditure— 
cars, discontinued activity, CAA 2001 
s 104F 
commencement of provisions, FA 2008 
s 14 
connected persons, sale between, FA 
2008 s 15 
disposal value of assets, CAA 2001 
s 104E 
intra-group transfers, FA 2008 ss 16, 
17 


meaning, CAA 2001 s 104A 
part, application of provisions to, 
CAA 2001 s 104B 
special rate pool, CAA 2001 s 104C 
writing-down allowances, CAA 2001 
s 104D 
succession to trade etc, effect of, CAA 
2001 s 559 
tax avoidance scheme, CAA 2001 s 570A 
trade in UK, transfer to company in 
another member state, CAA 2001 
s 561 
trade leasing allowances, ITA 2007 s 75 
transfers treated as sales, CAA 2001 s 573 
transitional provision, CAA 2001 Sch 3 
introduction of current year basis, on, 
FA 1994 Sch 20 para 9 
types of, CAA 2001 s 1 
value added tax, additional liabilities and 
rebates— 
apportionment, CAA 2001 s 550 
chargeable period, CAA 2001 s 549 
industrial buildings allowance. See 
INDUSTRIAL BUILDINGS 
ALLOWANCE 
meaning, CAA 2001 s 547 
plant and machinery allowances. See 
MACHINERY AND PLANT 
research and development, on. See 
RESEARCH AND DEVELOPMENT 
ALLOWANCES 
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CAPITAL ALLOWANCES ~ contd CAPITAL GAINS TAX = contd 


value added tax, additional liabilities and rebates domestic microgeneration, renewables 
— contd obligation certificates, TCGA 1992 
time of, CAA 2001 s 548 $s 263AZA ovsIC 
withdrawal of relief, ITA 2007 s 79 domicile, foreign, application to, TCGA 
CAPITAL DISTRIBUTIONS 1992 s 12 


chargeable gains of company, of, recovery 
of tax from shareholder, TCGA 
1992 s 189 
shares or securities, on— 
general provisions, TCGA 1992 s 122 
small, TCGA 1992 s 122(2), (3); PR 
June 1965 
treated as distribution, TA 1988 
s 209(2)(a) F(No 2)A 1997 s 30 
CAPITAL GAINS TAX 
See also CHARGEABLE GAINS 
Agent-General, Commonwealth, 
exeptio” of, TCGA 1992 
s 11(2), (3) 
agricultural and business tenants, 
compensation paid to, RI 145 
agricultural land, uncommercial, grant 
for giving up, exemption of, TCGA 
1992 s 249 
annual exemption— 
individuals— 
freezing of, in 1992-94 and 1994-95, 
FA 1993 s 82; FA 1994 s 90 
generally, TCGA 1992 s 3(1)-(6) 
indexation, TCGA 1992 s 3(3), (4) 
personal representatives, TCGA 1992 


s 3(7) 
trustees, TCGA 1992 Sch 1 
appeals, regulations about, TMA 1970 
s 57; SI 1967/149 
assets— 
negligible value, of, time limit for 
claims, SP D13 
partnership, contribution to, PR 
21/1/08 
transferred to employee, RI 93 
bare trustee, treatment of, TCGA 1992 
s 60 
bookmakers’ pitches, RI 210 
business expansion scheme, disposal of 
shares, TCGA 1992 s 150 
capital charge, concessions deferring, 
TCGA 1992 ss 284A, 248B 
charge to tax— 
generally, TCGA 1992 s 1 
personal representatives, on, TCGA 
1992 s 65 
residence test, TCGA 1992 ss 2(1), 9 
trustees, on, TCGA 1992 s 65 
corporate strips, manipulation of price, 
TCGA 1992 s 151D 
death— 
assets passing— 
competent to dispose of, meaning, 
TCGA 1992 s 62(10) 
_ treatment of, TCGA 1992 s 62(1) 
disclaimer following, TCGA 1992 
s 62(6), (8), (9) 
losses in year of, TCGA 1992 
$s 62(2), (2A), (2B) 
mare application in, TCGA 1992 
s 
variation of will or intestacy following, 
TCGA 1992 s 62(6)-(9) 
deferred unascertainable consideration, 
election for treatment of loss, 
TCGA 1992 ss 279A-279D 
delayed remittances, relief for, TCGA 
1992 s 279 
disclaimer following death, TCGA 1992 
_ 8 62(6), (8), (9) 
disposal costs, employee share scheme, 
ry ei application to, FA 1988 
s 


donatio miottis causa, exemption for, 
TCGA 1992 s 62(5) 
double taxation relief, TCGA 1992's 277; 
SP D23; SP 6/88 
employee share ownership plans, 
provisions, TCGA 1992 Sch 7C 
employment loss relief, and, ITA 2007 
s 130 
enterprise investment scheme, relief from 
change to, TCGA 1992 s 150A 
enterprise management incentives, FA 
2000 Sch 14 paras 56-58 
entrepreneur relief. See ENTREPRENEURS, 
RELIEF FOR 
European single currency provisions, 
SI 1998/3177 regs 36-39 
foreign bank accounts, transfers between, 
SP 10/84 
funds in court, treatment of, TCGA 1992 
s 61 
gains of company, provisions not 
applying to, CTA 2009 s 4 
gifts relief, PR 21/10/03 
holdover relief (FA 1980 s 79)— 
claim under, TCGA 1992 s 67 
corporate trustees, RI 222 
husband and wife, treatment of, TCGA 
1992 s 58 
identification of securities, TCGA 1992 
s 106A 
income tax decisions, effect of, TCGA 
1992 s 284 
indexation allowance, application for 
corporation tax purposes, TCGA 
1992 s 32A 
individual savings accounts, investments 
in, SI 1998/1870 reg 34 
insolvents’ assets, treatment of, TCGA 
92 s 66 
interest on overdue tax, TMA 1970s 86 
(new version) 
legatee— 
acquisition by, TCGA 1992 s 62(4) 
expenditure, allowance for, TCGA 
1992 s 64(1) 
meaning, TCGA 1992 s 64(2), (3) 
loan relationships— 
generally, FA 1996 Sch 15 para 22 
indexed securities, qualifying, FA 1996 
Sch 15 para 24 
qualifying corporate bonds, | 
transitional provisions, FA 1996 
Sch 15 para 27 
losses, relief for— 
death, year of, in, TCGA 1992 
s 62(2), (2A), (2B) 
generally, TCGA 1992 s 2(2), (3) 
loans to traders, time limit for claims, 
SP 3/83 


restriction on, TCGA 1992 s 16A 
self-assessment tax years, for, RI 264 
matrimonial causes, lump sum sci 
orders, RI 227 9 
Nationalist-Socialist persecution, disposal 
of right to receive qualifying 


payment in respect of, TCGA: aig 
s 268A 


nominee, treatment of, TCGA 1992 s 60 
non-resident company— © > 
members of, attribution to, TCGA: 
1992.ss 13, 1410 LA dod 1005 
power to call for information, TMA — 
0s 27 if -Ol ameq 
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CAPITAL GAINS TAX — contd 
non-resident company — contd 
UK ircoe or agency, TCGA 1992 
s 1 
non-resident person, temporary— 
charge to tax, TCGA 1992 s 10A 
attribution of gains to settlor in case 
of, TCGA 1992 s 86A 
notice of liability to, F(No 2)A 1997 s 34, 
Sch 4 para 1 
offshore trusts, RI 198 
partnership— 
return, TMA 1970 s 8(1)(d) 
treatment of, TCGA 1992 s 59; SP 
D12; SP. 1/79 
payment of, TMA 1970 s 59B; FA 1994 
s 193 
penalty— 
failure to make return, TMA 1970 s 93 
incorrect return, TMA 1970 ss 95, 97 
personal equity plan, exemption for, 
) TCGA 1992 s 151 
personal representatives— 
annual exemption, TCGA 1992 s 3(7) 
charge to tax on, TCGA 1992 s 65 
continuity of, TCGA 1992 s 62(3) 
personal return, requirement to make, 
TMA 1970 ss 8, 12 
post-cessation relief— 
property losses, ITA 2007 s 126 
trade losses, ITA 2007 s 101 
principal private residence. See PRIVATE 
RESIDENCE EXEMPTION 
rate of, amendment for purposes of tax 
credit, F(No 2) A 1997 s 34 Sch 4 
para 24 
rate of, integration with income tax 


rates— 
individual, TCGA 1992 ss 4, 6; RI 48 
personal representatives, TCGA 1992 
s 4(1AA) 
trustees, TCGA 1992 s 4(1AA) 
rebasing rules, PR 20/3/09 
re-investment relief. See 
ENTREPRENEURS, RELIEF FOR 
reporting limits, TCGA 1992 s 3A 
research institution spin-out companies, 
shares in, TCGA 1992 s 149AB 
residence/ordinary residence, meaning, 
TCGA 1992s 9 
retirement relief. See RETIREMENT 
RELIEF 
rollover relief. See REPLACEMENT OF 
BUSINESS ASSETS 
Sch D Case VII, transitional provisions, 
TCGA 1992 Sch 11 paras 11, 12 
school, temporary loss of charitable 
status, ESC D47 
self-assessment, valuations for tax, PR 
4/2/97 
settlements. See SETTLEMENTS 
share pooling, indexation allowance, 
TCGA 1992s 110A 
shares, matching acquisitions and 
disposals, RI 222, RI 226, RI 233 
small, meaning, RI 164 
starting rate, application of, TCGA 1992 
s 4(1AB) 
surcharge on unpaid, TMA 1970 s 59C; 
FA 1994s 194 
taper relief— 
anti-avoidance, PR 10/02 
holding company of a trading group, 
meaning, RI 228 
trading status, relevance of, RI 228 
trade loss relief, ITA 2007 s 71 
trading loss, deduction of, FA 1991 s 72 
trustees— 
charge to tax on, TCGA 1992 ss 65, 69 
continuity of, TCGA 1992 s 69(1) 
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CAPITAL GAINS TAX — contd 
trustees — contd 
return by, TMA 1970 ss 8A, 12 
variation of will or intestacy following, 
TCGA 1992 s 62(6)-(9) 
visiting forces, treatment of, TCGA 1992 
s 111) 
wines and spirits, treatment of, RI 208 
CAPITAL REDEMPTION POLICIES 
chargeable event— 
gain on, charge to tax on, TA 1988 
ss 547, 547A 
information, requirement to provide, 
TA 1988 ss 552, 552ZA 
meaning, TA 1988 ss 545, 546 
multiple interests, TA 1988 s 547A 
non-resident, charge to tax, ESC BS3 
trustees, recovery of tax from, TA 1988 
s 551A 
co-ownership, assignments involving, TA 
1988 s 546A 
excesses, treatment of, TA 1988 
ss 546B-564D 
loan on, treated as partial surrender, TA 
1988 s 548 
meaning, TA 1988 s 539(3) 
substituted policy for, issued by 
non-resident company, TA 1988 
s 553(3)-(6), (8)-(10) 
CAPITAL TRANSFER TAX 
See also INHERITANCE TAX 
acceptance of property in lieu, SP 6/87 
business relief from, SP 12/80 
change of name from, FA 1986s 100 
CAR 
See MOTOR CARS 
CAR FUEL 
See also EMPLOYEES EARNING £8,500 
PER YEAR OR LESS 
cash equivalent— 
calculating, ITEPA 2003 s 150 
nil, ITEPA 2003 ss 149, 151 
proportionate reduction in, ITEPA 
2003 s 152 
reduction of, ITEPA 2003 s 153 
earnings, benefit treated as, ITEPA 2003 
149 


s 
CAR PARKING 
See MOTOR CARS 
CAR TELEPHONE 
See MOBILE TELEPHONES 
CARAVAN 
meaning, CTA 2009 s 1314 
CARAVAN SITE 
income from where both trading and 
associated letting income, ESC C36 
operation of as trade, CTA 2009 s 43 
CASHBACK 
taxation, SP 4/97C12 
CASH VOUCHERS 
See VOUCHERS 
CEMETERIES AND CREMATORIA 
capital expenditure— 
ancillary, allocation of, CTA 2009 
s 146(4) 
deduction for, CTA 2009 s 147 
subsidies, met by, CTA 2009 s 149 
computation of profits etc, TA 1988 s 91 
sale of land, CTA 2009 s 146(2)(3) 
trade profits, calculation of, CTA 2009 
s 146 
CERTIFICATE OF DEDUCTION OF 
TAX 


provision of, TA 1988 s 352 
CERTIFICATE OF INTEREST PAID 
provision of, TA 1988 s 366; RI 111 
CERTIFICATES OF DEPOSIT 
deduction of tax by deposit-takers, and, 
ITA 2007 s 865 
definition, ITA 2007 ss 985, 1019 
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CERTIFICATES OF DEPOSIT .— contd 
transactions in, charge to tax on, TA 
1988 ss 56; 56A 
CERTIFICATES OF TAX DEPOSIT 
compensation, provision for, FA 1995 
s 157 
prospectus, Misc I 
CERTIFICATES OF TAX PAID 
land transactions, ITA 2007 s 769 
sales of occupation income, ITA 2007 
s 787 
CHANGE OF OWNERSHIP OF 
COMPANY 
corporation tax— 
postponed tax, TA 1988 s 767AA 
recovery of, from other persons, TA 
1988 ss 767A, 767B; RI 90, RI 
107 
information powers, TA 1988 s 767C 
meaning, TA 1988 s 769 
investment company— 
application to, TA 1988 s 768B, 
Sch 28A paras 1-12 
asset transferred within group, TA 
1988 s 768C, Sch 28A 
paras 13-17 
property business, company carrying on, 
TA 1988 s 768D 
trading losses, disallowance of— 
carry back, TA 1988 s 768A 
carry forward, TA 1988 s 768 
CHANNEL ISLANDS 
tax credit relief, application to, TA 1988 
s 794(2)(a) 
CHARGE ON INCOME, COMPANY 
franked investment income, set off of, TA 
1988 ss 242-244, F(No 2)A 1997 
s 20 
oil taxation, restrictions of relief, TA 
1988 s 494 
relief for— 
donations to charity, TA 1988 s 339 
general provisions, TA 1988 s 338 
CHARGEABLE GAINS 
See also CAPITAL GAINS TAX; SHARES 
AND SECURITIES 
accrued income scheme, securities within. 
See ACCRUED INCOME SCHEME 
acquisition of asset, time of, TCGA 1992 
s 28 
allowable loss— 
computation of, TCGA 1992 s 16 
restriction of, TCGA 1002 s 16A 
apportionment, TCGA 1992 s 52(4) 
asset derived from other asset— 
building destroyed, replacement of, 
ESC D19 
capital sum, treatment of, TCGA 1992 
SSi22neS 
concession Be Tt: Zim Properties, 
ESC D 
general rule, CGA 1992 s 43 
rebasing to 1982, TCGA 1992 Sch 3 
para 5, Sch 4 para 8 
Sees: insurance recovery, ESC 


asset, meaning, TCGA 1992's 21(1) 

assets held at 6 April 1965. See ASSETS 
HELD AT 6 APRIL 1965 

authorised unit trust, exemption of, 
TCGA 1992s 100(1) 

avoidance schemes involving losses— 

deductions, securing, TCGA 1992 
H 


s 184 
income, converting to capital, TCGA 
1992 s 184G 


notices, TCGA 1992 5 1841 - 
beneficiary of trust, transfer of asset to, 
expenses of, TCGA 1992 s 64(1) 
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CHARGEABLE GAINS ~ contd © 


capital allowances, effect of 
generally, TCGA 1992 s 41 hs 
tangible movable property, TCGA | 
1992 s 45(2), (3) 
wasting assets, TCGA 1992 s 47 
capital distribution. See CAPITAL 
DISTRIBUTIONS Px 
collective investment scheme, switching of 
funds, exemption of, TCGA 1992 
s 102 
commodities, dealing in, on ‘Gaiaizey 
market, TOGA 1992's 45(4). ~ 
compulsory acquisition of land— 
compensation paid, treatment of, 
TCGA 1992 s 245; ESC DS50 
rollover relief, TCGA 1992 ss 247, 
247A, 248; SP 13/93 
time of disposal and acquisition, 
TCGA 1992 s 246 
computation of, TCGA 1992 ss 15(1), 16 
connected persons, transactions between, 
TCGA 1992 ss 18, 286 
court investment fund— 
exemption of, TCGA 1992 s 100(1) 
meaning, TCGA 1992 s 100(3) 
currency, devaluation of sterling, 
transitional provisions, TCGA 1992 
Sch 11, paras 13, 14 
damages, exemption for, TCGA 1992 
s 51(2); ESC D33 para 12 
debts, treatment of, TCGA 1992 s 251 
deductions, allowable. See DEDUCTIONS 
deferred annuity policy, treatment of, 
TCGA 1992 s 210 
deferred consideration, TCGA 1992 ss 48, 
138A 
degrouping charge, PR 17/12/08 
derivative contracts, arising from. See 
DERIVATIVE CONTRACTS 
disposal of asset. See DISPOSALS) 
double taxation relief, TCGA 1992 s-277; 
SP 6/88 
earn-out, right to shares or debentures, 
TCGA 1992's 138A 
entrepreneurs’ relief. See 
ENTREPRENEURS, RELIEF FOR 
exclusion on death of life ea TCGA 
1992 s 73 
extension of lease, ESC D39 
feu duty, capitalised value of, treatment 
of, TCGA 1992s 37(3)° 
Foreign Compensation Act 1950, 
compensation under, ESC D50 
foreign currency bank account, TCGA 
1992 s'252 
foreign tax, allowance for, TCGA 1992 
s 278 arg ie 
gains, restriction on buying, TCGA 1992. 
s 184B 
gambling Mis Fe cdenntpaot ASoA ° 
1992's SIG) A 
ground annual, capitalised. va lue 
treatment of, TCGA 1992 sil 
hire Purch eae application. | to, fe 1992 


nce: allowance; See INDEXATION 


ALLOWANCE erry 
inheritance tax, gift chargeable to, TCGA 
1992 ss 260, 261) i sams biayicr cr 


instalpeenteakenanainenaa eipeine Bhi tblod 
TCGA 1992 s 280¢° 1A sainsem 
insurance company, long term business bss? 
of, transfer of; TCGA 19928211 ober 
insurance a treatmentiof PEGA’ » ibs 
1992s 2 yaw 
investment ct ‘exemption of, TOGA. do 
1992's 100(1)- AOTT. toviinntino 
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“SHARGEABLE GAINS = contd 
lease— 
curved line write off of expenditure, 
TCGA 1992 Sch 8 
extension of, SP 13/93 
legatee, a transfer of asset to, expenses of, 
TCGA 1992 s 64 
life assurance policy, treatment of, TCGA 
992 s 210 
life interest, terminating, TCGA 1992 
s 72, PR 14/2/80 
liquidation distributions, SP D3 
loan to trader, relief for— 
guarantee for repayment of loan, 
TCGA 1992 s 253(4), (4A), (11) 
operation of relief; TCGA 1992 
s 253(3), (3A) 
qualifying loan, meaning, TCGA 1992 
s 253(1), (2) 
recovery of loss, TCGA 1992 
y s 253(5)-(9) 
time limit for claim, ESC D36 
local constituency association, merger of, 
relief from charge on, TCGA 1992 
s 264 
loss relief— 
computation of, TCGA 1992 s 16 
relief for— 
company, TCGA 1992 * se (2) 
other persons, TCGA 
s 2(2),\(3) 
losses, restriction on buying, TCGA 1992 
s 184A 
market value— 
application of, generally, TCGA 1992 
sel 7, 


meaning, TCGA 1992 s 272 
series of transactions, TCGA 1992 s 20 
meaning, TCGA 1992 s 15(2), ITA 2007 
s 989 
mineral royalties, treatment of, TCGA 
1992 s 201 
mortgage granted by vendor, default on, 
ESC D18 
mortgage or charge on asset, not 
disposal, TCGA 1992 s 26 
negligible value. See NEGLIGIBLE VALUE 
ASSETS 
no gain/no loss disposal, indexation 
allowance, effect on, TCGA 1992 
s 56 
non-deferred annuity, treatment of, 
TCGA 1992 s 204 
non-resident company— 
members of, attribution to, TCGA 
1992 ss 13, 14, PR 10/3/83 
power to call for information, TMA 
1970 s 27 
UK branch or agency, TCGA 1992 
s 10 
non-resident person, temporary— 
charge to tax, TCGA 1992 s 10A 
attribution of gains to settlor in case 
of, TCGA 1992's 86A 
non-resident trust, postponement of tax 
due from beneficiaries of (old code), 
FA 1984 s 70 Sch 14 
offshore income gains, deduction for, TA 
1988 s 763 
part disposal. See PART DISPOSALS 
pre-change assets— 
basic rules for, TCGA 1992's 184E 
pooling rules, TCGA 1992's 184F 
qualifying change of ownership of 
company, TCGA 1992's 184C 
qualifying corporate bond. See. 
QUALIFYING CORPORATE BONDS 
rebasing to 1982. See REBASING 
re-investment relief. See REINVESTMENT 
ROLLOVER RELIEF 
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CHARGEABLE GAINS -— contd 
rent charge, capitalised value of, 
treatment of, TCGA 1992's 37(3) 
replacement of business assets. See 
REPLACEMENT OF BUSINESS ASSETS 
retirement relief. See RETIREMENT 
RELIEF 
right to income, disposal of, TCGA 1992 
s 37(3) 
rollover relief. See REPLACEMENT OF 
BUSINESS ASSETS 
series of transactions— 
aggregate market value, meaning, 
TCGA 1992 s 20(4)-(9) 
deemed consideration, TCGA 1992 
s 19 
original market value, meaning, TCGA 
1992 s 20(1)-(3) 
securities, meaning, TCGA 1992 
s 20(9) 
terminal market, dealing on, TCGA 1992 
s 45(4) 
valuation, jurisdiction of Lands 
Tribunals, TMA 1970 s 47 
value shifting. See VALUE SHIFTING 
VAT, treatment of, SP D7 
wasting asset— 
capital allowances, effect of, TCGA 
1992 ss 41, 47 
lease, curved line write-off expenditure, 
TCGA 1992 Sch 8 
meaning, TCGA 1992 s 44, Sch 8 
para | 
options, application to, TCGA 1992 
s 146 
straightline write-off of expenditure, 
TCGA 1992 s 46 
tangible movable property— 
capital allowances, effect of, TCGA 
1992 s 45(2), (3) 
exemption of, TCGA 1992's 45(1) 
terminal market, dealing in 
commodities, TCGA 1992 
s 45(4) 
woodlands, commercial occupation of, 
exclusion of, TCGA 1992 s 250 
works of art, exclusion of, TCGA 1992 


s 258 
CHARGEABLE PERIOD 
meaning, TA 1988 s 832(1); TCGA 1992 
s 288(1)m UTA 2007 s 989 
CHARGING ORDER 
enforcement, TCEA 2007 s 93 
financial thresholds, power to set, TCEA 
2007 s 94 
payment by instalments, TCEA 2007 s 93 
CHARITIES 
bazaars, étc, treatment of, ESC C4 
charitable trade, definition, ITA 2007 
s 525 
compensation for loss of tax credits, 
F(No 2)A 1997 s 35 
definition, ITA 2007 s 989 
donations by individuals, declarations, 
SI 2000/2074 
exemption from tax— 
chargeable gain, on, TCGA.1992 s 256 
general rules, TA 1988 s 505 
non-qualifying expenditure, restriction 
for, TA 1988 s 506, Sch 20 
qualifying convertible securities, FA 
1990 Sch 10 para 21 
gift aid. See GIFT AID 
gifts to— 
asset, treatment of, TCGA 1992 s 257 
designated educational establishment, 
meaning, CTA 2009's 106 
donor or connected person, receipt of 
benefits by, CTA 2009's 108 
kind, in, TA 1988 s 83A 
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CHARITIES — contd 
gifts to — contd 
medical supplies and equipment, of, 
CTA 2009 s 107 
self-assessment return, through, ITA 
2007 s 429 
shares, securities and real property, 
of— — 
amount of relief, ITA 2007 
ss 434-436 
certificate of gift, ITA 2007 s 441 
charity, ITA 2007 s 446 
consideration for disposal, ITA 2007 


s 436 
disposal-related liability, ITA 2007 


s 440 

disposal-related obligation, ITA 
2007 s 439 

disqualifying events, ITA 2007 s 444 

double relief, ITA 2007 s 445 

entitlement to relief, ITA 2007 
ss 431-433 

incidental costs of making disposal, 
ITA 2007 s 435 

jointly held qualifying interests, ITA 
2007 ss 442-443 

market value of qualifying 
investments, ITA 2007 s 438 

qualifying interest in land, ITA 2007 
s 433 


— pe in land, ITA 
2007 s 

qualifying Bicaniedt ITA 2007 
s 432 


value “of net benefit, ITA 2007 
ss 437-440 
trade stock, relief from, CTA 2009 
s 105 
inspection of records of, power to 
require, F(No 2)A 1992 s 28 
loans to, FA 2000 s 45 
pe: trusts, capital payments by, RI 
1 


real property, gifts of, TA 1988 s 587C 
refugee poverty, gifts to relieve, FA 1998 
s 48 


school, charitable status, temporary loss 
of, ESC D47 
shares and securities, gifts of, TA 1988 
s 587B 
substantial donors, transactions with, TA 
1988 ss 506A—506C 
tax credits, transitional relief for, 
F(No 2)A 1997 s 35 
trusts, gifts from, FA 2000 s 44 
CHARITABLE TRUSTS 
accrued income profits and losses— 
ceasing to be held, ITA 2007 s 652 
generally, ITA 2007 s 645 
annual payments, ITA 2007 s 536 
approved investments— 
generally, ITA 2007 s 558 
securities, ITA 2007 ss 559-560 
approved loans, ITA 2007 s 561 
carry-back of excess non-charitable 
expenditure— 
attribution rules, ITA 2007 s 563 
sag ee adjustments, ITA 2007 
S 


generally, ITA 2007 s 562 
charitable trade, ITA 2007 s 525 
claims, ITA 2007 s 538 
definition, ITA 2007 s 519 
deposits transactions, ITA 2007 s 534 
foreign distributions, ITA 2007 s 536 
fund-raising events, ITA 2007 s 529 
gifts entitling donor to Gift Aid relief— 
charge to tax, ITA 2007s 521 
ae treated as paid, ITA 2007 
S 


CHARITABLE TRUSTS — contd 


gifts from companies, ITA 2007 s 522 
income from estates in administration, 
ITA 2007 s 537 
income tax liability and exemption— 
gifts from companies, ITA 2007's 522 
gifts from individuals, ITA 2007s 521 
payments from other charities, ITA 
2007 s 523 
investments, ITA 2007 s 548 
loans, ITA 2007 s 548 
lottery profits, ITA 2007 s 530 
miscellaneous incoming resources, ITA 
2007 s 528 
non-charitable expenditure— 
approved loans, ITA 2007 s 561 
carry-back of excess, ITA 2007 
ss 562-564 
expenditure, ITA 2007 s 545 
generally, ITA 2007 s 543 
investments, ITA 2007 s 548 
loans, ITA 2007 s 548 
payment to body outside the UK, ITA 
2007 s 547 


substantial donor transactions, ITA 
2007 s 551 
supplementary, ITA 2007 s 544 
tax year in which expenditure treated 
as incurred, ITA 2007 s 546 
non-exempt amount— 
attributing income, ITA 2007 
ss 541-542 
generally, ITA 2007 s 540 
offshore income gains, ITA 2007 s 535 
overview, ITA 2007 s 518 
profits of charitable trades— 
annual payments, ITA 2007 s 536 
charitable trade, ITA 2007 s 525 
deposits transactions, ITA 2007 s 534 
foreign distributions, ITA 2007 s 536 
fund-raising events, ITA 2007 s 529 
generally, ITA 2007 s 524 
income from estates in administration, 
ITA 2007 s 537 
lottery profits, ITA 2007 s 530 
miscellaneous incoming resources, ITA 
2007 s 528 
offshore income gains, ITA 2007 s 535 
property income, ITA 2007s 531 
public revenue dividends, ITA 2007 


s 533 
mek ITA 2007 s 536 
savings and investment income, ITA 
2007 s 532 
section 1016 charges, ITA 2007 s 527 
small-scale trades, ITA 2007 s 526 
telecommunication rights income, ITA 
2007 s 536 
trading condition, ITA 2007 s 528 
transactions in deposits, ITA 2007 
s 534 
property income, ITA 2007s 531 
public revenue dividends, ITA 2007 s 533 
restrictions on exemptions— ~ 
generally, ITA 2007 s 539 - 
non-exempt amount, ITA 2007 
ss 540-542 
royalties, ITA 2007 s 536 
savings and investment income, ITA 2007 
s 532 
section 1016 charges, and, ITA 2007 $527 
small-scale trades, ITA 2007 s 526. ——— 
substantial donor transactions— 
connected charities, ITA 2007 s. 556. 
donor exceptions, ITA 2007 s 555. 
generally, ITA 2007s 549-30) - il 
non- peer expenditure, ] ~yenquia 
CRUI o 151 
payments and benefits to Sbé-ietrowed;- i-31 
ITA 2007 s 5531s! 4A ABVOLION 
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'HARITABLE TRUSTS -— contd 
substantial donor transactions — contd 
relievable gift, ITA 2007 s 550 
single transactions, and, ITA 2007 
s 552 
supplementary, ITA 2007 s 557 
transaction exceptions, ITA 2007 s 554 
telecommunication rights income, ITA 
2007 s 536 
trading condition, ITA 2007 s 528 
transactions in deposits, ITA 2007 s 534 


'HATTELS 
chargeable gain, exemption from charge 
to, TCGA 1992 s 262 


HEVENING ESTATE 
capital gains tax, exemption from, TCGA 
1992 s 270 
occupation of, exemption from income 
tax on, ITEPA 2003 s 101 


HILD MAINTENANCE PAYMENTS 
) conditions— 
generally, ITA 2007 s 454 
payments to other person, ITA 2007 
45 


s 455 
recovery of benefits orders, ITA 2007 
3 45 


56 
optnien ITA 2007 s 453 
qualifying maintenance payments, ITA 
2007 s 454 
HILD SUPPORT ACT : 
maintenance assessment under, TA 1988 
s 347B(8)-(13) 
HILD TRUST FUNDS 
account provider, CTFA 2004 s 3 
appeals, SI 2004/1450 reg 17 
approval of, SI 2004/1450 reg 14 
withdrawal, SI 2004/1450 reg 16 
ceasing to act, SI 2004/1450 reg 19 
ceasing to qualify, SI 2004/1450 reg 20 
financial returns, SI 2004/1450 reg 30 
fortnightly claims, SI 2004/1450 reg 30 
information from, CTFA 2004 s 15 
meaning, SI 2004/1450 reg 2 
qualifications, SI 2004/1450 reg 14 
records to be kept, SI 2004/1450 reg 31 
repayments of tax to, SI 2004/1450 
regs 26, 27 
returns of information, SI 2004/1450 


reg 32 
tax claims, SI 2004/1450 regs 26-28 
tax liabilities and reliefs, responsibility 
for, SI 2004/1450 reg 25 
tax representative, appointment of, 
SI 2004/1450 reg 15 
accounts— 
administration of tax, SI 2004/1450 
reg 37 
description of, SI 2004/1450 reg 4 
general requirements, SI 2004/1450 
reg 8 
invalid, repair of, SI 2004/1450 reg 23 
opening— 
conditions for, SI 2004/1450 reg 13 
Inland Revenue, by, CTFA 2004 s 6, 
SI 2004/1450 reg 6 
responsible person or child, by, 
CTFA 2004 s 5, SI 2004/1450 
regs 5, 13 
qualifying investments, SI 2004/1450 
reg 12 
stakeholder, SI 2004/1450 Sch 
statements, SI 2004/1450 reg 10 
transfer, SI 2004/1450 reg 21 
withdrawals, permitted, SI 2004/1450 
reg 18 
age 7 payments, SI 2004/1450 reg 7A 
appeals— 
exercise of right of, CTFA 2004 s 23 
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CHILD TRUST FUNDS - contd 
appeals — contd 
non-approval or withdrawal of 
approval, against, SI 2004/1450 
reg 17 
penalty, against, CTFA 2004 s 21 
rights of, CTFA 2004 s 22 
business, meaning, TA 1988 s 431BA 
capital gains tax, adaptation of 
enactments, SI 2004/1450 reg 36 
children in care of authority, information 
about, CTFA 2004 s 16, 
SI 2004/1450 reg 33 
death of child, payments after, CTFA 
2004 s 19 
definitions, SI 2004/1450 reg 2 
cae of information, CTFA 2004 


18 
eligible children, CTFA 2004 s 2 
fortnightly claims, SI 2004/1450 reg 30 
friendly societies, involvement of, CTFA 
2004 s 14 
Government contributions, SI 2004/1450 


reg 7 
inalienability, CTFA 2004 s 4 
information to be provided to Board, 
SI 2004/1450 reg 34 
Inland Revenue contributions, CTFA 
2004 ss 8-10, SI 2004/1450 reg 7 
recouping, CTFA 2004 s 11, 
ST 2004/1450 reg 22 
insurance companies, involvement of, 
CTFA 2004 s 14 
investment rules, SI 2004/1450 reg 11 
life insurance policies, application of 
enactments, SI 2004/1450 reg 38 
meaning, CTFA 2004 s | 
penalties, imposition of, CTFA 2004 
ss 20, 21 
records, inspection of, SI 2004/1450 
reg 35 
recovery of tax, SI 2004/1450 reg 29 
regulations and orders, CTFA 2004 s 28, 
SI 2004/1450 
requirements, CTFA 2004 s 3 
responsible person, management by, 
CTFA 2004 s 3 
subscription limits, CTFA 2004 s 12, 
SI 2004/1450 reg 9 
tax relief, CTFA 2004 s 13, SI 2004/1450 
reg 24 
withdrawing, assessments, SI 2004/1450 
reg 29 
temporary modification of provisions, 
CTFA 2004 s 24 
terms of, CTFA 2004 s 3(4) 
transfers, CTFA 2004 s 7, SI 2004/1450 
reg 21 
use of information, CTFA 2004 s 17 
vouchers— 
information in, SI 2004/1450 reg 3 
issue of, CTFA 2004 s 5 
CHILDREN, ADDITIONAL RELIEF 
FOR 
See PERSONAL RELIEFS 
CIVIL PARTNERSHIPS 
meaning, FA 2005 s 103(9) 
personal reliefs and allowances. See 
PERSONAL RELIEFS 
taxation, provision for, FA 2005 s 103, 
ITA 2007s 1011 
VCT relief, ITA 2007 s 267 
CLAIMS 
community investment tax relief— 
accreditation of community 
development finance institutions, 
SI 2003/96 
loans, ITA 2007 s 354 
loss of accreditation by CDFI, ITA 
2007 s 356 
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CLAIMS - contd 
community investment tax relief ~ contd 
shares or securities, ITA 2007 s 355 
EIS relief— 
entitlement, ITA 2007 s 203 
supporting documents, ITA 2007 
ss 204-207 
timing, ITA 2007 s 202 
generally, ITA 2007 s 1020 
gifts to charitable trusts, and, ITA 2007 
s 538 
jurisdiction in appeals on, TMA 1970 
s 42 Sch 2 
loan interest relief, and, ITA 2007 s 383 
not included in returns— 
amendment of claims— 
enquiries made, where, TMA 1970 
Sch 1A para 7 
generally, TMA 1970 Sch 1A para 3 
claim, meaning, TMA 1970 Sch IA 
para | 
documents, power to call for, TMA 
1970 Sch 1A para 6 
enquiry into claims, powers as to— 
amendment of claims, TMA 1970 
Sch 1A paras 7-11 
appeal against amendments made 
following enquiry, TMA 1970 
Sch 1A paras 9-11 
documents, power to call for, TMA 
1970 Sch 1A para 6 
generally, TMA 1970 Sch 1A para 5 
generally, TMA 1970 Sch 1A para 1 
giving effect to claims and 
amendments, TMA 1970 Sch 1A 
para 4 
making of claims, TMA 1970 Sch 1A 
para 2 
partnership claim, meaning, TMA 
1970 s.42(6)(b) 
predecessor, meaning, TMA 1970 
Sch 1A para | 
profits, meaning, TMA 1970 s 42 
records, keeping and preserving, TMA 
1970 Sch 1A para 2 
relevant partner, meaning, TMA 1970 
Sch 1A para 1 
successor, meaning, TMA 1970 Sch 1A 
para | 
procedure— 
generally, TMA 1970 s 42 
not included in returns. See NOT 
INCLUDED IN RETURNS above 
relief involving two or more years, for— 
artists etc, backward spreading for 
relief payments, TMA 1970 
Sch IB para 6 
backward spreading of certain 
payments, TMA 1970 Sch 1B 
para 6 
carry-back of post-cessation etc 
receipts, TMA 1970 Sch 1B 
para 5 
copyright payments etc, backward 
spreading, TMA 1970 Sch 1B: 
para 6 
designs, backward spreading for 
payments in respect of, TMA 
1970 Sch 1B para 6 
fluctuating profits of farming ete, 
TMA 1970 Sch 1B paras 3,4 
generally, TMA 1970 Sch 1B para 1 
loss relief, TMA 1970 Sch 1B para 2 
time limit— 
further assessment made, TMA 1970 
ss 43A, 43B 
generally, TMA 1970 s 43 
VCT relief, ITA 2007 s 262 
CLERGYMAN 
See MINISTER OF RELIGION ~ 
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CLOSE COMPANIES 


apportionment provisions— 
generally, SP C4, 2/87 
income, of, consequences for capital 
gains tax, SP F3 
non-resident participators, SP 2/78 
operation of, TA 1988 ss 423-429, 
Sch 19 
repeal of, FA 1989 s 103 Sch 12 Part II 
trading group, member of, SP 8/87 
asset— 
transfer to company, where held at 
6 April 1965, TCGA 1992 Sch 2 
para 21 
undervalue, transfer at, ESC DS1 
associate, meaning, TA 1988 s 417(3) 
associated company, meaning, TA 1988 
s 416(1); ESC C9; PR 21/10/83 
close investment- holding company, 
taxation of, TA 1988 s 13A 
company not treated as, TA 1988 s 414 
control, meaning, TA 1988 s 416(2)-(6) 
Crown controlled companies, TA 1988 
s 414 
definition, ITA 2007 s 989 
director, meaning, TA 1988s ALT); (6) 
disposal of shares— 
assets transferred at undervalue, 
apportionment of, TCGA 1992 
s 125, PR June 1967 . 
shortfall, relief for, TCGA 1992's 124 
distribution, extended iba of, TA 
1988 s 418 
group transfers, SP E15 
information, provision of— 
bearer securities, about, FA 1989 
Sch 12 para 4 
company, by, FA 1989 Sch 12 para 2 
shareholders, by, FA 1989 Sch 12 
para 3 
interest in— 
associate, ITA 2007 s 395 
eligibility requirements, ITA 2007 s 393 
generally, ITA 2007 s 392 
loan to buy, interest relief on, TA 1988 
ss 360, 360A, 363 
material interest, ITA 2007 s 394 
liquidation, in, SP F3 c 
listed shares, exclusion of company with, 
TA 1988 s 415(1) 
loan creditor, meaning, TA 1988 
s 417(7)-(9) 


member of trading group, meaning, SP 
/87 


participator. See PARTICIPATOR 
quoted company, exclusion of, TA 1988, 
s 415 


veasoneBee time, meaning, SP Cs 
relative, meaning, TA 1988 s 417(4) 
transfer of assets at undervalue, ESC D51 


CLOSE INVESTMENT HOLDING ~ 


COMPANIES 
See also CLOSE COMPANIES 
taxation of— 
company in liquidation, TA 1988 
s 13A(4 


pence provisions, TA 1988" s13A 
small companies’ relief not available, 
TA 1988 s 13(1)(b) 


CLOSURE OF BUSINESS 


sale of assets or liquidation of ore” 
followed by, SP 6/7 ate : 


COLLECTION OF TAX) |” 


accounting period, ITA 2007 $948 bill 

amended returns, ITA 2007 s 958 hes] 

assessments) be) ro. #! am 
further provisions, ITA 2007 5960") 
other cases, in, ITA 2007 s 957) 
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ITA 2007 s 956 
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OLLECTION OF TAX — contd 
assessments — contd 
time limits, ITA 2007 s 959 
deductions of tax made at source, where, 
ITA 2007 s 963 
errors in returns, ITA 2007 s 958 
generally, ITA 2007 s 951 
overview, ITA 2007 s 945 
payment, and, ITA 2007 s 951 
provisional— 
corporation tax, application to, PCTA 
1968 s 5(1)(d) 
deductions, effect on, PCTA 1968 s 2 
income tax, 
application to, PCTA 1968 s 1 
budget resolutions affecting, PCTA 
1968 s 5 
payment on account, PCTA 1968 s 2 
receipt, provision by collector of taxes, 
TMA 1970 s 60(2) 
regulation-making powers, ITA 2007 
) 5 962 


relationship with Income Tax Acts 
powers, ITA 2007 s 961 

relevant payments, ITA 2007 s 946 

return periods, ITA 2007 s 947 

returns of income tax— 
amendment of errors, ITA 2007 s 958 
payments in accounting period, ITA 

2007 s 949 
payments other than in accounting 
period, ITA 2007 s 950 
self-assessment return, through, ITA 2007 
s 964 

set-off— 

) conditions for claim, ITA 2007 s 952 
operation, ITA 2007 s 953 
proceedings begun after claim made, 

ITA 2007 s 954 
proceedings begun before claim made, 
ITA 2007 s 955 
time limits for assessments, ITA 2007 
s 959demand, issue by collector of 
taxes, TMA 1970 s 60(1) 
OLLECTIVE INVESTMENT SCHEME 
loan relationships. See under LOAN 
RELATIONSHIPS 
unit trusts. See under UNIT TRUSTS 
OLLECTOR OF TAXES 

See BOARD OF INLAND REVENUE 

appointment of, TMA 1970s 1(2), (2A), 

2B 


declaration on appointment, TMA 1970 
s 6(4), Sch 1 Pt I 
proceedings begun by another collector, 
power to continue, TMA 1970 s 1(3) 
OMMERCIAL BUILDING OR 
STRUCTURE 
See INDUSTRIAL BUILDINGS 


OMMISSION 
taxation, SP 4/97 


OMMISSIONERS OF INLAND 
REVENUE 
capital gains tax, care and management 
of, TMA 1970 s 1(1) 
collectors and inspectors— 
appointment of, TMA 1970 s 1(2)}(2B) 
corporation tax, care and management 
of, TMA 1970 s 1(1) 
declaration on appointment, TMA 1970 
s 1(3) Sch 1 Pt Il 
documents, power to call for, TMA 1970 
ss 20(2), 20A, 20B 
double taxation arrangements, disclosure 
of information, TA 1988 ss 788(3), 
816; TCGA 1992 s 277(4) 
income tax, care and: management of, 
TMA 1970's 1(1) 
inspectors, liaison with, PR 6/9/89 


Index 


COMMISSIONERS OF INLAND REVENUE — 


contd 

penalties and fines, mitigation of, TMA 
1970 s 102 

regulations, power to make, TA 1988 
s 828; TCGA 1992 s 287 

statistical purposes, disclosure of 
information for, FA 1969s 58 

tax authorities in other EC states, 
disclosure of information to, FA 
2003 s 197 

COMMISSIONS 

return of, requirement to make, by paper, 

TMA 1970 s 16 


COMMON INVESTMENT FUNDS 
taxation regime, TA 1988 s 469A, FA 
1999 s 68 


COMMODITY FUTURES 
dealings in— 
trade loss relief, ITA 2007 s 81 
treatment of, TA 1988 s 128 
loss relief, withdrawal of, TA 1988 s 399 
meaning, TCGA 1992 s 143(2)(a), (3), (4) 
non-trading transaction, treatment of, 
TCGA 1992 s 143 


COMMUNITY AMATEUR SPORTS 
CLUBS, RELIEF FOR 
chargeable gains where property ceasing 
to be held for qualifying purpose, 
FA 2002 Sch 18 para 10 
donors, for, FA 2002 Sch 18 para 9 
eligible sport, meaning, FA 2002 Sch 18 
para 14 
exemptions, FA 2002 Sch 18 paras 4-8 
registratilon— 
entitlement, FA 2002 Sch 18 paras 1-3 
Inland Revenue, by, FA 2002 Sch 18 
paras 11-13 
COMMUNITY DEVELOPMENT 
FINANCE INSTITUTIONS 
accreditation— 
application for, ITA 2007 s 340 
conditions for, ITA 2007 s 341 
criteria for, ITA 2007 s 340 
delegation of Minister’s functions, ITA 
2007 s 343. 
loss of , FA 2002 Sch 16 para 26, ITA 
2007 s 356 
period of, ITA 2007 s 342 
terms for, ITA 2007 s 341 
accredited community development 
finance institutions, FA 2002 Sch 16 
paras 4-7 
general conditions, FA 2002 Sch 16 
_ paras 14-18 
restructuring, FA 2002 Sch 16 
paras 40, 41 
COMMUNITY INVESTMENT TAX 
RELIEF 
accreditation of investor, FA 2002 Sch 16 
para 25 
amount, ITA 2007 s 335 
associate, meaning, FA 2002 Sch 16 
para 50, ITA 2007 s 381 
attribution, FA 2002 Sch 16 para 26 
bonus shares, ITA 2007 s 358 
general, ITA 2007 s 357 
claims— 
loans, ITA 2007 s 354 
loss of accreditation by CDFI, ITA 
2007 s 356 
shares or securities, ITA 2007 s 355 
community development finance 
institutions. See COMMUNITY 
DEVELOPMENT FINANCE 
INSTITUTIONS 
company investors, FA 2002 Sch 16 


para 20 é 
definitions, ITA 2007 s 382 
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COMMUNITY INVESTMENT TAX RELIEF — 


contd 
disclosure of ifilamentiony FA 2002 
Sch 16 para 43, ITA 2007 s 374 
disposal during five year period— 
disposal, ITA 2007 s 379 
loans, ITA 2007 s 360 
shares or securities, ITA 2007 s 361 
eligibility for, FA 2002 Sch 16 para 1 
accredited CDFIS, ITA 2007 
ss 340-343 
general conditions, ITA 2007 
ss 350-353 
generally, ITA 2007 s 334 
qualifying investments, ITA 2007 
ss 344-349 
five year period, FA 2002 Sch 16 para 3, 
ITA 2007 s 338 
form, ITA 2007 s 335 
general conditions, FA 2002 Sch 16 
paras 14-18 
investor to have beneficial ownership, 
ITA 2007 s 351 
no acquisition of share in partnership, 
ITA 2007 s 352 
no control of CDFI by investor, ITA 
2007 s 350 
no tax avoidance purpose, ITA 2007 
s 353 
held continuously, ITA 2007 s 380 
individual investors, FA 2002 Sch 16 
para 19 
information provided by investor, FA 
2002 Sch 16 para 42 
invested amount, ITA 2007 s 337 
determination of, FA 2002 Sch 16 
para 21 
investment— 
held continuously, meaning, FA 2002 
Sch 16 para 49 
meaning, FA 2002 Sch 16 para 2 
investment date, ITA 2007 s 338 
issue of securities or shares, ITA 2007 
s 378 
loans, FA 2002 Sch 16 para 22 
claims, ITA 2007 s 354 
conditions, ITA 2007 s 345 
disposal during five year period, ITA 
2007 s 360 
five year period, ITA 2007 s 338 
repayment, ITA 2007 s 362 
making an investment, ITA 2007 s 336 
meaning, ITA 2007 s 333 
no pre-arranged protection against risks, 
ITA 2007 s 349 
nominees, FA 2002 Sch 16 para 44, ITA 
2007 s 375 
overview, ITA 2007 s 339 
postponement of tax pending appeal, FA 
2002 Sch 16 para 45, ITA 2007 
s 376 
provision of information, ITA 2007 s 373 
qualifying investments, FA 2002 Sch 16 
paras 8-13 
introduction, ITA 2007 s 344 
loan conditions, ITA 2007 s 345 
no pre-arranged protection against 
risks, ITA 2007 s 349 
securities conditions, ITA 2007 s 346 
share conditions, ITA 2007 s 347 
tax relief certificates, ITA 2007 s 348 
reduction— 
disposal during five year period, ITA 
2007 ss 360-361 
five year period, ITA 2007 s 338 
method, ITA 2007 s 372 
overview, ITA 2007 s 359 
repayment of loans during five year 
period, ITA 2007 s 362 
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COMMUNITY INVESTMENT TAX RELIEF + 


contd 
reduction — contd 
subsequently found not to have been 
due, ITA 2007 s 371 
value received by investor, ITA 2007 
ss 363-370 
repayment of loans, ITA 2007 s 362 
securities, FA 2002 Sch 16 paras 23, 46, 
47 


claims, ITA 2007 s 355 
conditions, ITA 2007 s 346 
disposal during five year period, ITA 
2007 s 361 
five year period, ITA 2007 s 338 
identification on disposal, ITA 2007 
s 377 
issue of securities or shares, ITA 2007 
s 378 
shares, FA 2002 Sch 16 paras 23, 46, 47 
claims, ITA 2007 s 355 
conditions, ITA 2007 s 347 
disposal during five year period, ITA 
2007 s 361 
identification on disposal, ITA 2007 
s 377 
issue of securities or shares, ITA 2007 
s 378 
tax relief certificates, ITA 2007 s 348 
value received by investor— 
aggregation of receipts of insignificant 
value, ITA 2007 s 365 
amount, ITA 2007 s 367 
connected persons, from, ITA 2007 
s 370 
effect on future claims, ITA: 2007 s 369 
loans, ITA 2007 s 363 
more than one investment, ITA 2007 
s 368 
securities or shares, ITA 2007 s 364 
timing of receipt, ITA 2007 s 366 
withdrawal, FA 2002 Sch 16 paras 27-39 
disposal during five year period, ITA 
2007 ss 360-361 
five year period, ITA 2007 s 338 
method, ITA 2007 s 372 
overview, ITA 2007 s 359 
repayment of loans during five year 
period, ITA 2007 s 362 
subsequently found not to have been 
due, ITA 2007 s 371 


COMPANIES 


administration, in, tax on, TA 1988 _ 
s 342A 
change of accounting practice, deferment 
of transitional adjustments, FA 2005 
s 82 
company officer, responsibility of, TMA 
1970 s 108 
company partnership— 
computation of profit and losses, TA 
1988 ss 114, 115 
transfer of relief, arrangement for, wal 
1988 s 116 
connected, TCGA1992 s 286 ~ 
control of, TA 1988 s 840 — 
deduction of tax at source, ITA 2007 
s 977 
dissolution, Nae Act 1985 s 652; 
ESC C16 


dual resident, double roe relief, 
SI 2001/1156 
fixed place of business, FA 2003 s 148. 
income tax, ITA 2007s5 
investment ‘business, with" soe 
accounting terms, definitions, CTA 
2009 s 1255 ° CRMA DAD -d 


deductions, rules restricting Te 


application of Pe ee CTA 2008 
s 1247 
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“OMPANIES — contd 
investment business, with — contd 
deductions, rules restricting — contd 
arrangements for securing tax 
advantage, expenses in 
connection with, CTA 2009 
s 1248 
car or motor cycle hire, CTA 2009 
s 1251 
unpaid remuneration, CTA 2009 
ss 1249, 1250 
management expenses, See 
MANAGEMENT EXPENSES 
meaning, CTA 2009 s 1218 
overview of provisions, CTA 2009 
s 1217 
receipts— 
industrial development grants, CTA 
2009 s 1252 
) local enterprise organisations, 
disqualifying benefits, CTA 
2009 s 1253 
repayments under FISMA 2000, 
CTA 2009 s 1254 
urban regeneration companies, 
disqualifying benefits, CTA 
2009 s 1253 
late return, penalties for, ESC B46 
oe supply of services through, Misc 


liquidation, in, tax on, TA 1988 s 342 
meaning, TCGA 1992 s 288(1), ITA 2007 
s 992 
payments which are not distributions, 
income tax, overdue, interest on, 
TMA 1970 s 87 
permanent establishment, FA 2003 s 148 
determination of profits attributable 
to, TA 1988 s LIAA 
non-resident company with, TCGA 
1992 s 10B 
profits attributable to, determination 
of, TA 1988 Sch Al 
proper officer, meaning, TMA 1970 
s 108(3) 


resident, ceasing to be. See 
NON-RESIDENT COMPANIES 
securitisation— 
accounting standards, SI 2007/3338 


application of accounting standards to, 


FA 2005 s 83 
asset-holding company, meaning, 
SI 2006/3296 reg 6 
commercial paper funded company, 
meaning, SI 2006/3296 reg 9 
companies to which regulations not 
applying, SI 2006/3296 regs 11-13 
Corporation Tax Acts, application of, 
SI 2006/3296 regs 15-21 
corporation tax charge, SI 2006/3296 
reg 14 
insurance— 
accounting standards, application 
of, SI 2007/3402 reg 6 
meaning, SI 2007/3402 reg 4 
unallowable purpose, with, 
SI 2007/3402 reg 5 
intermediate borrowing company, 
meaning, SI 2006/3296 reg 7 
interpretation, SI 2006/3296 reg 2 
January 1 2007, on, SI 2006/3296 
reg 13 
meaning, FA 2005 ss 83(2), 84(2), 
SI 2006/3296 reg 4 
note-issuing company, meaning, 
SI 2006/3296 reg 5 
payments condition, not meeting, 
SI 2006/3296 reg 11 
retained profit, meaning, SI 2006/3296 
reg 10 


COMPANIES — contd 
securitisation — contd 


scope of regulations, SI 2006/3296 


reg 3 
taxation, FA 2005 s 84, SI 2007/3402 
unallowable purpose, with, 

SI 2006/3296 reg 12 
warehouse company, meaning, 

SI 2006/3296 reg 8 


self-assessment— 


appointed day, FA 1998 s 117(5), 
Sch 18 para 96 

capital allowances, claims for, FA 1998 
Sch 18 para 78 

claims and elections, FA 1998 Sch 18 
para 54 

enquiry into company tax return, FA 
1998 Sch 18 para 24 

excessive assessments or repayments, 
FA 1998 Sch 18 para 50 

filing date, FA 1998 Sch 18 para 14 

fraud or negligence, penalty for, FA 
1998 Sch 18 para 89 

generally, TMA 1970 s 28F; PR 
25/9/96; FA 1998 Sch 18 

group relief, claims for, FA 1998 
Sch 18 para 66 

no return delivered, where, TMA 1970 
s 28D; FA 1998 para 17 

notice complied with in part, where, 
TMA 1970s 28E 

penalties, FA 1998 Sch 18 paras 17-20 

records, duty to keep and preserve, FA 
1998 Sch 18 para 21 

Revenue determinations and 
assessments, FA 1998 Sch 18 
para 36 

Special Commissioners, appeal to, FA 
1998 Sch 18 para 94 

special provisions, FA 1998 Sch 18 
para 84 

tax payable, FA 1998 Sch 18 para 8 

tax returns and assessments, FA 1998 

ch 18 


senior accounting officer— 


appropriate tax accounting 
arrangements, meaning, FA 2009 
Sch 46 para 14 

certificate for Commissioners, FA 2009 
Sch 46 para 2 

failure to provide, FA 2009 Sch 46 
para 5 
interpretation, FA 2009 Sch 46 para2 
18 


main duty of, FA 2009 Sch 46 para 1 
failure to comply with, FA 2009 
Sch 46 para 4 
meaning, FA 2009 Sch 46 para 16 
more than one, company with, FA 
2009 Sch 46 para 6 
name, notification to Commissioners, 
FA 2009 Sch 46 para 3 
failure to provide, FA 2009 Sch 46 
para 7 
penalties— 
adjustment, FA 2009 Sch 46 para 9 
amount, power to change, FA 2009 
Sch 46 para 12 
appeals, FA 2009 Sch 46 para 10 
enforcement, FA 2009 Sch 46 
para 11 
failure to comply, reasonable excuse 
for, FA 2009 Sch 46 para 8 
qualifying company, FA 2009 Sch 46 
para 15 


tax returns, FA 1998 Sch 18 
UK tax, ceasing to be liable to— 


accounting period, end of, TA 1988 
s 12(3)(e) 
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COMPANIES -— contd 
UK tax, ceasing-to be liable to — contd 
foreign assets, meaning, TCGA 1992 
s 187(6) 
postponement of tax charge, TCGA 
1992 s 187 
COMPENSATION AND DAMAGES 
annuities, exemption from tax, TA 1988 
ss 329A, 329B 
capital gains tax, exemption from, TCGA 
1992 s:'51(2) 
compensation fund application of 
provisions, FA 1975 Sch 5 para 21 
Foreign Compensation Act 1950, 
payments under, ESC D50 
Holocaust victims, bank accounts of, 
ESC A100 
termination payment— 
disability, meaning, SP 10/81 
legal costs, treatment of, ESC A81; RI 
61 
occupational pension scheme— 
contribution to, SP 2/81 
interaction with, SP 13/91 
World War II claims, late compensation 
for, ESC F20 
COMPULSORY ACQUISITION 
compensation for, treatment as trading 
receipts— 
reimbursed removal expenses, SP 8/79 
temporary loss of profits, SP 8/79 
tenant, by, application to, SP 13/93 
COMPUTATIONS 
rounded to nearest £1,000 PR 18/8/93; SP 
15/93 
COMPUTER EQUIPMENT 
software— 
capital allowances for, CAA 2001 s 71 
disposal value of, CAA 2001 ss 72, 73 
websites and servers, tax status, PR 
11/4/00 
COMPUTER RECORDS 
investigation, power to call for, in, FA 
1988 s 127 
requirement to produce, FA 2008 s 114 
CONNECTED PERSONS 
application of definition, ITA 2007 
s 1021 
capital allowances, application to, CAA 
2001 s 575 
chargeable gains, application to, TCGA 
1992 s 18 
company purchase of own shares, TA 
1988 s 2 
employee share schemes, unapproved, 
application to, FA 1988 s 83(1), (4) 
interest paid, transactions involving, TA 
1988 s 786 
meaning, TA 1988 s 839; TCGA 1992 
s 286, ITA 2007 ss 993-994 
small self-administered pension scheme, 
SI 1991/1614 reg 2(3)-(8) 
transactions before 20 March 1985, 
TCGA 1992 Sch 11 para 2 
CONSORTIUM 
See GROUP OF COMPANIES 
CONSORTIUM RELIEF 
See GROUP INCOME; GROUP RELIEF 
CONSTRUCTION INDUSTRY 
See SUB-CONTRACTORS IN THE 
CONSTRUCTION INDUSTRY 
CONSULAR OFFICERS 
See DIPLOMATIC IMMUNITY 
CONTAMINATED LAND 
capital expenditure, deduction for— 
application of provisions, FA 2001 
Sch 22 para | 
company and sub-contractor 
connected, where, FA 2001 Sch 22 
para 10 


Index 


CONTAMINATED LAND = contd 
capital expenditure, deduction for — contd 
contamination, expenditure incurred 
because of, FA 2001 Sch 22 


para 7 ; 
employee costs, FA 2001 Sch 22 para 5 
materials, on, FA 2001 Sch 22 para 6 
qualifying expenditure, FA 2001 Sch 22 
para 2 
sub-contracted remediation, FA 2001 
Sch 22 para 9 
subsidised, FA 2001 Sch 22 para 8 
ont amendments, FA 2001 
Sch 23 
derelict state, land in, CTA 2009 s 1145A 
expenditure incurred because of 
contamination, CTA 2009 s 1173 
interpretation, FA 2001 Sch 22 para 31, 
CTA 2009 s 1179 
life assurance business, special provision 
for, FA 2001 Sch 22 paras 20-28 
additional relief, CTA 2009 s 1162 
I minus E basis, provision in respect of, 
CTA 2009 s 1160 ° 
limitation of relief, CTA 2009 s 1159 
qualifying Chapter 4 expenditure, relief 
for, CTA 2009 ss 1161-1163 
tax credits, CTA 2009 ss 1164-1168 
major interest in land, acquisition of, 
CTA 2009 s 1178A 
materials, expenditure on, CTA 2009 
s 1172 
meaning, FA 2001 Sch 22 para 3 
nuclear sites, exclusions, CTA 2009 
s 1145B 
relevant connection to company, persons 
having, CTA 2009 s 1177 
relevant derelict land remediation, CTA 
2009 s 1146A 
relevant land remediation, FA) 2001 
Sch 22 para 4 
remediation payments, relief for, FA 2001 
s 70 


artificially inflated canes FA 2001 
Sch 22 para 29, CTA 2009 s 1169 

capital expenditure, deduction for, 
CTA 2009 ss 1147, 1148 

capital gains, exclusion for purposes of, 
FA 2001 Sch 22 para 19 

changes to, draft Be peices PR Ad 

1/3/09 of 


company responsible for 
contamination, exclusion, CTA 
2009 s 1150 

deduction in computing tofits! FA 
2001 Sch 22 para 13 

entitlement to, FA 2001 Sch 22 para 12 

guidance on, PR 23/12/08 

land in contaminated state, meaning, 
CTA 2009 s 1145 

land in derelict state, meaning, CTA... 
2009s 1145A 

overs a provisions, CTA 2009 
s 114 tt 

qualifying land remediation. ie. ‘ 
expenditure— 

adciqonal deduction for, tA, 2009 
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Escee pee 3009 s 1144. lb aM 


relevant land remediation, meaning, 
CTA 2009's 1146 900 44 » 
tax credit, FA 1998 Sch 18) 00> 
paras 83G—83L; FA 2001, Sch 22 
paras 14-18, 30 jo. e\Qu0c ie 
staffing costs. Jou .moilibmes 2inomty 
attributable expenditure, CTA .2009° 
s 1171 CARS GG DMinIs: 
meaning, CTA 2009s 1170 0) 391 
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CONTAMINATED LAND ~— contd 
sub-contracted remediation, qualifying 
expenditure on, CTA 2009 ss 1175, 
1176 
sub-contractor payments, CTA 2009 
s 1174 
subsidised expenditure, CTA 2009 s 1176 
tax credit— 
amount of, CTA 2009's 1154 
artificially inflated claims, CTA 2009 
s 1169 
capital gains tax purposes, expenditure 
excluded for, CTA 2009 s 1157 
entitlement to and payment of, CTA 
2009 s 1151 
income of company, not, CTA 2009 
s 1156 
life assurance business, special 
provision for, CTA 2009 
) ss 1164-1168 
losses carried forward, restriction on, 
CTA 2009 s 1158 
payment of, CTA 2009 s 1155 
qualifying land remediation loss— 
meaning, CTA 2009 s 1152 
unrelieved, amount being, CTA 
2009 s 1153 
. transitional provisions, CTA 2009 Sch 2 
Pt 16 
CONTINENTAL SHELF ° 
UK sector, activities in, CTA 2009 s 1313 
CONTRACT WORKERS 
tax status, PR 5/12/83 
SONTRACTORS 
records, review of, EC/FS1, EC/FS2 
SONTRACTUAL SAVINGS SCHEME 
bonus, interest, etc, exempt from— 
capital gains tax, TCGA 1992 s 217(4) 
JONTRIBUTION CARD 
abolition of, PR 25/3/93 
CONTRIBUTION STAMPS 
abolition of, PR 25/3/93 
SONTROL 
meaning of— 
application of definition, ITA 2007 
s 1021 


capital allowances, relating to, CAA 
2001 s 574 

close company, relating to, TA 1988 
s 416(2)-(6) 

generally, TA 1988 s 840, ITA 2007 
s 995 


CONTROLLED FOREIGN COMPANIES 
acceptable distribution policy, TA 1988 
s 748(1)(a), (2), Sch 25 Pt I, PR 
9/11/94 
ADP dividend, separate streaming, TA 
1988 s 801C 
advance pricing agreements, FA 1999 
ss 85, 86, SP 3/99, SP 4/07 
non-parties, effect on, FA 1999s 87 
accounting period, meaning, TA 1988 
s 751(1)(5) 
assessment and collection of tax, TA 
1988 s 754 
chargeable profits— 
apportionment of, TA 1988 s 747(3) 
limitation, SI 1998/3081 regs 3, 4 
calculation of, assumptions as to, TA 
1988 Sch 24 
charge to tax on apportionment of— 
assessment of, TA 1988 s 747(4) 
exemption from assessment, TA 
1988 s 747(5 
charge to tax, general rules, TA')1988 
s 747 


clearance procedure (non-trading CFCs: 

acceptable distribution policy), PR 

9/1/94 
control, meaning, TA 1988 s 755D 
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CONTROLLED FOREIGN COMPANIES — 
contd 
creditable tax— 
apportionment of, TA 1988 s 747(3) 
meaning, TA 1988s 751(6) 
designer rate tax, TA 1988 s 750A; 
SI 2000/3158 
direction— 
de minimis limit, TA 1988 s 748(1)(d) 
power to make, TA 1988 s 747(1) 
EEA business establishments, reduction 
in chargeable profits for, TA 1988 
ss 751A, 751B 
European single currency provisions, 
SI 1998/3177 reg 40 
excluded countries, SI 1998/3081 
exempt activities, exception for, TA 1988 
s 748(1)(b), Sch 25 Pt II 
exemption, territorial exclusions from, 
TA 1988 s 748A 
income and gains— 
branch or agency, SI 1998/3081 reg 6 
meaning, SI 1998/3081 reg 7(2) 
net amount, SI 1998/3081 reg 7(6) 
capital profits or losses, meaning, 
SI 1998/3081 reg 7(1) 
gross amount, SI 1998/3081 reg 7(3)(5) 
requirements, SI 1998/3081 reg 5 
intangible fixed assets, assumptions, FA 
2002 Sch 29 para 116, CTA 2009 
s 870 
interest in company, meaning, TA 1988 
s 749(5)-(7) 
low tax country, meaning, TA 1988 s 750 
meaning, TA 1988 s 747(1), (2) 
motive test, TA 1988 s 748(3) 
public quotation, exception for, TA 1988 
s 748(1)(c), Sch 25 Pt IH 
reliefs against liability, TA 1988 Sch 26 
residence of company, TA 1988 s 756(1); 
RD 2 


speciiea territories, SI 1998/3081 Schs 1, 


UK tio reduction in, effect of, TA 1988 
s 748(3), Sch 25 Pt IV 


CO-OPERATIVE HOUSING 
ASSOCIATIONS 
exemption from tax, TA 1988 s 488 


CO-OPERATIVES 
agricultural— 
treatment of, TA 1988 s 486(9); ESC 
Gis 


agricultural or horticultural— 
amalgamation, transfer of assets on, 
TA 1988 s 486(8), (9) 
interest paid, treatment of, TA 1988 
s 486(1), (9) 
meaning, TA 1988 s 486(12) 
interest in, loan to buy— 
eligibility requirements, ITA 2007 s 402 
generally, ITA 2007 s 401 
interest relief on, TA 1988 ss 361, 
363(1), (2) 
meaning, TA 1988s 363(5) 
CORPORATION TAX 
accounting period. See ACCOUNTING 
PERIOD 
Acts— / 
interpretation of, TA 1988 s 834 
meaning, TA 1988 s 831(1)(a) 
2009, guidance on, PR 2/4/09 
advance corporation tax. See ADVANCE 
CORPORATION TAX 
annual payments 
deductible, where, TA 1988 s.337(2A), 
(2B) 
generally. See ANNUAL PAYMENTS 
insurance policy, in satisfaction of, TA 
1988 s 337(2A), (2B) 
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CORPORATION TAX - contd 
annual payments — contd 
not deductible from profits, TA 1988 
s 337(2)(b) 
apportionments to different periods, CTA 
2009 s 1311 
assessment, CTA 2009 s 8 
basis of, TA 1988 s 70 
capital gains tax, exclusion of, TA 1988 
s 6(3), CTA 2009 s 4 
charge on income— 
capital, charged to, not deductible, TA 
1988 s 338(5)(a) 
charitable covenant, TA 1988 
s 338(5)(b), 660(3) 
charitable donation (“gift aid”), TA 
1988 s 339 
consideration, not for valuable and 
sufficient, not deductible, TA 
1988 s 335(5)(5), (7) 
general scheme of relief, TA 1988 
ss 338, 339 
gift aid, TA 1988 s 339 
meaning, TA 1988 s 338(2), (3) 
charge to, TA 1988 s 6, FA 2000 s 35, FA 
2004 s 25, FA 2006 s 24, FA 2008 
s 6, FA 2009 s 7 
coming within, duty to give notice of, 
FA 2004 s 55 
fiduciary capacity, profits accruing in, 
CTA 2009 s 6 
non-UK resident company, CTA 2009 
2 


s 5(2)(3) 
profits, on, CTA 2009 ss 2, 8 
representative capacity, profits accruing 
in, CTA 2009 s 6 
territorial scope, CTA 2009 s 5 
trusts, profits arising under, CTA 2009 
7 


S 
UK resident company, CTA 2009 
s S(1) 
chargeable gains of company, charge to, 
TCGA 1992s 8 
transfer of shares in exchange for 
qualifying corporate bonds, RI 
159 


charitable donation (“gift aid’), 
deduction for, TA 1988 s 339 
claims, procedure for making, 
amendment in respect of tax credits, 
F(No 2)A 1997 s 34 Sch 4 paras 2, 3 
close company, loan to participator— 
liability to tax on, TMA 1970 s 109; 
TA 1988 ss 419, 420 
pay and file, amendments for, 
F(No 2)A 1987 s 91 
On not resident in UK, TA 1988 
s 


corporate venturing relief. See VENTURE 
CAPITAL RELIEF 
deductions— 
restrictions— 
annual payments, CTA 2009 s 1301 
business entertainment and gifts, 
CTA 2009 ss 1298-1300 
crime-related payments, CTA 2009 
s 1304 
dividends and distributions, CTA 
2009 s 1305 
employee benefit contributions, 
CTA 2009 ss 1290-1297 
penalties, interest and VAT 
surcharges, CTA 2009 s 1303 
social security contributions, CTA 
2009 s 1302 
unpaid remuneration, CTA 2009 
ss 1288, 1289 
deposits, transactions in, TA 1988 
s 56(4A), (4B) 
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CORPORATION TAX = contd 


distribution by UK company, not liable 
to, TA 1988 s 208 
dividend, no deduction for, TA 1988 
s 337(2)(a) 
draft Bill, PR 27/2/08 
employee share acquisition, relief for. See 
SHARES AND SECURITIES 
energy-saving items, deductions for 
expenditure on, TA 1988 
ss 31ZA-31ZC, SI 2008/1520 
financial products, avoidance in, PR 
6/3/07 
foreign tax, income subject to, TA 1988 
s 795 (2)-(4) 
forex matching, PR 26/2/08 
gift aid, deduction for, TA 1988 s 339 
income, computation of, TA 1988 s 9 
income tax, exclusion of, TA 1988 s 6(2), 
CTA 2009 s 3 
instalment payments— 
anti-avoidance, SI 1998/3175 reg 14 
due and payable, becoming, 
SI 1998/3175 reg 5 
guidance, PR 8/6/99 Y 
informa to be provided to Board, 
SI 1998/3175 reg 10 
insurance companies and friendly 
societies, SI 1998/3175 reg 15 
large companies, SI 1998/3175 reg 3 
overpaid amounts, interest on, 
SI 1998/3175 reg 8 
profits, references to, SI 1998/3175 
reg 2(2) 
records— 
inspection, SI 1998/3175 reg 12 
production of, SI 1998/3175 reg 11 
repayments, SI 1998/3175 reg 6 
total liability, references to, 
SI 1998/3175 reg 2(3) 
transitional provision, SI 1998/3175 
reg 4 
unpaid amounts— 
interest on, SI 1998/3175 reg 7 
penalty for, SI 1998/3175 reg 13 
interest paid— 
general provisions for relief, TA 1988 
s 338(3) 
late payments between connected 
persons, PR 28/7/08 
loss relief, application to, TA 1988 
s 393(8); PR 10/3/83 ‘ 
non residents, to, TA 1988 s 338(4) 
not deductible from profits, TA 1988 
s 337(2)(b) 
land outside UK, Case V income from, 
TA 1988 s 70A 
large companies, SI 1998/3175 reg 3 
quarterly instalment plans and group 
payment arrangements, PR 4/01 
loan relationships. See LOAN 
RELATIONSHIPS ; 5 
long funding leases See LONG » 
FUNDING LEASES 
loss relief— C 
allowable (capital gains tax), relief for, 
TCGA 1992's 8(1), (2). 
carry back, temporary extension, FA 
2009 Sch 6 para 3 ; 
commodity futures, withdrawal i 
relief, TA 1988 s 399 ) 
debts, transactions in, a See: 
interest, TA 1988 s 398. 
deposits, transactions in, foclaeitin of 
interest, TA 1988's 398 
farming and ‘market gardening, 
restriction of relief, “hobby, 
farming”, TA 1988s 397) 
financial futures, withdrawal of relief, 
TA: 1988's23992 ! AT entiesn \lotino: 
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CORPORATION TAX — contd 


loss relief = contd 
franked investment income, set off 
against, TA 1988 ss 242-244; 
F(No 2)A 1997 s 20 
government investment written off, 
restriction of relief, TA 1988 
s 400 
group relief— 
three year carry back, interaction 
with, TA 1988 s 407 
interest, relief for, TA 1988 s 393(8): 
PR 10/3/83 
leasing transactions, restriction of 
relief, TA 1988 s 395 
oil taxation, restriction of set off, TA 
1988 s 492(2)+(4) 
options, qualifying, withdrawal of 
relief, TA 1988 s 399 
pay and file, modifications for, FA 
1990 s 99 
Schedule D Case VI, TA 1988 s 396; 
FA 1990 s 99(3) 
trading loss— 
general operation of relief, TA 1988 
s 393; FA 1990 s 99(2); SP Cll 
overseas property business, from, 
TA 1988 ss 392A, 392B 
profits of earlier accbunting period, 
set against, TA 1988 s 383B 
Schedule A losses, TA 1988 s 392A 
three year carry back, group relief, 
interaction with, TA 1988 s 407 
three year carry back relief, TA 1988 
s 393A; F(No 2)A 1997 s 39 
Mergers Directive, implementation of, 
SI 2007/3186, SI 2008/1579 
' miscellaneous income. See 
MISCELLANEOUS INCOME 
(CTA 2009) 
miscellaneous profits and losses— 
apportionment to accounting period, 
CTA 2009 s 1307 
calculation, CTA 2009 s 1306 
non-corporate distribution rate, FA 2005 


s 13 
abolition, FA 2006 s 26 
overpaid, recovery of, TMA.1970 
Sch 1AB Pt 2 
overview of provisions, CTA 2009 s 1 
ownership, change of— 
postponed tax, TA 1988 s 767AA 
recovery from other persons, TA 1988 
ss 767A, 767B 
participator in close company, loan to, 
liability to tax on, TMA 1970 s 109; 
TA 1988 s 419, 420 
pay and file. See PAY AND FILE 
payment of— 
arrangements with group of 
companies, FA 1998 s 36 
due and payable date, TMA 1970 
s 59E; FA 1998 s 30 
generally, TMA 1970 s 59D 
penalty— 
failure to make return, TMA 1970 s 94 
incorrect return, TMA 1970 ss 96, 97 
petroleum revenue tax, deduction for, TA 
1988 s 500 
property income. See PROPERTY 
INCOME 
rate of, FA 2002 s 30, FA 2003 s 133, FA 
2005 s 10, FA 2006 s 24, FA 2007 
s 2, FA 2008 s 6, FA 2009 s 7 
reconstruction without change of 
ownership, TA 1988 ss 343, 344 
reliefs, agreement to forgo, FA 2009 s 25 
scheme of, TA 1970 s 243(4); TA 1988s 8 
self-assessment. See under 
SELF-ASSESSMENT 
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small companies’ rate, FA 1997 s 59, FA 
2000 s 36, FA 2002 s 31, FA 2003 
s 134, FA 2004 s 26, FA 2005 s 11, 
FA 2006 s 25. FA 2007 s 3, FA 2008 
s 7, FA 2009 s 8 
small companies’ relief, TA 1988 s 13; PR 
10/3/83, PR 17/6/88 
starting and ceasing to trade, CTA 2009 
s 41 
starting rate, FA 2002 s 32, FA 2003 
s 135, FA 2004 s 27, FA 2005 s 12 
abolition, FA 2006 s 26 
tax returns, FA 1998 Sch 18 
tonnage tax. See TONNAGE TAX 
trade— 
cessation of, TA 1988 s 337(1) 
commencement of, TA 1988 s 337(1) 
profits or losses of, computation of. 
See EXPENSES 
currency— 
accounts, meaning, FA 1993 s 92E 
equivalents, ascertaining, FA 1993 
ss 94AA, 94AB 
operation other than in sterling and 
preparation of accounts in 
sterling, FA 1993 s 92B 
operation in sterling and 
preparation of accounts in 
other, FA 1993 s 92A 
other than sterling, use of, FA 1993 
ss 92C, 92D, 93, 93A, 95 
parts of trades, application to, FA 
1993 s 95 
petroleum extraction companies, 
parts of trades, application to, 
FA 1993 s 94A 
sterling equivalents, FA 1993 
ss 92D-92DE 
sterling to be used, FA 1993 s 92 
trading income. See TRADE PROFITS; 
TRADING INCOME 
transitional provisions, ITEPA 2003 Sch 5 
PEL 
visiting performers, payments to, CTA 
2009 s 1309 


COSTS 


appeal hearing, power of Special 
Commissioners, TMA 1970 s 56C 
legal costs— 
termination payments (Schedule E), in 
connection with, ESC A81; RI 61 


COUNCIL ON TRIBUNALS 


abolition, TCEA 2007 s 45 
Scottish Committee, abolition, TCEA 
2007 s 45 


COUNSELLING 


redundant employee, for, TA 1988 
ss 589A, 589B 


COURT OF APPEAL 


Upper Tribunal, appeal from— 
proceedings, TCEA 2007 s 14 
right of, TCEA 2007 s 13 


COURT OF SESSION 


Lord President, delegation of functions 
by, TCEA 2007 s 46 


CREDIT UNION 


annual payments by, no deduction for, 
CTA 2009 s 133 

charge to tax, TA 1988 s 487 

surplus funds, CTA 2009 s 40 


CRIME 


applicant authorities, SCA 2007 Sch 2 
public revenue, in relation to, SCA 2007 
Sch 1 


reduction, contribution to, PCA 2002 
s2A 
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CRIMINAL PAYMENTS CROWN - contd 
blackmail— Scotland, CPA 1947 ss 41-S1. = contd 
expenditure involving, disallowance of, crown— 
TA 1988 s 577A(1A) documents in posséssidzi of— 
extortion, (Scotland), expenditure recovery of, CPA 1947 s 47 
involving, disallowance of, TA 1988 satisfaction of orders against, CPA 
s 577A(IA), (C) 1947 s 45 
CROSSRAIL excluded provisions, CPA 1947s 42 
transfer schemes, tax provisions— interpretation, CPA 1947 ss 43, 51 
definitions, CA 2008 Sch 13 Pt 1 pending proceedings, CPA 1947 5 51 
exempt public bodies, transfers service of documents, CPA 1947's 18 
from, CA 2008 Sch 13 Pt 4 sheriff court, proceedings in, CPA 
exempt public bodies, transfers to, CA 1947 s 44 
2008 Sch 13 Pt 3 statutory provisions, application of, CPA 
further provisions, power to make, CA 1947 5 31 
2008 Sch 13 para 45 writs abolished, CPA 1947 s 33 
group relief, CA 2008 Sch 13 para 42 CROWN SERVANTS 
modifications, CA 2008 Sch 13 foreign service allowance, exemption, 
paras 43, 44 ITEPA 2003 's'299 
private bodies, transfers involving, CA salary, treatment of for pension 
2008 Sch 13 Pt 6 purposes— 
public bodies, general provisions, CA retirement annuity, TA 1988's 629 
2008 Sch 13 Pt 5 CYCLE 
taxable public bodies, transfers See also MILEAGE ALLOWANCES 
between, CA 2008 Sch 13 Pt 2 parking facilities, provision of, FA 1999 
value shifting, CA 2008 Sch 13 para 41 5 49 
CROWN provision of, ITEPA 2003's 244 


civil proceedings against— 
in County Court, CPA 1947 s 15 


aS DAMAGES 
in High Court, CPA 1947 s 13 
: re 4 : See COMPENSATION AND DAMAGES 
in ea Court (Scotland), CPA 1947 DEALING COMPANIES . 
Northern Ireland, SI. 1981/233 associated company, transactions with, 
TA 1988s 774 
parties to, authorised Departments as, 
CPA 1947 s 17 DEATH 
removal of, CPA 1947 s 20 See ESTATE OF DECEASED PERSONS; 
Rules, SI 1998/3132 RSC Order 77 PERSONAL RARSSONM Oe Haan 
service of documents, CPA 1947s 18 DEBTS : 
venue, CPA 1947 s 19 chargeable gain, treatment for, TCGA 
debts, damages and costs, interest on, 1992 s 251 
CPA 1947 5 24 overseas, tax concessions, ESC ah 
discovery of documents, CPA 1947 s 28 priority of — 
documents, discovery of, CPA 1947 s 28 bankrupt individuals. See 
execution by, CPA 1947 s 26 BANKRUPTCY 
extent of act, CPA 1947 s 52 insolvent companies. See INSOLVENCY 
High Court— transactions in— 
civil proceedings in, CPA 1947 s 13 charge to tax on, TA 1988's 56 
summary applications to, CPA 1947 loss to include interest, TA 1988 s 398 
5 14 voluntary arrangement, release of, under, 
interpleader, CPA 1947 s 16 TA 1988 8 74()G) >) 
interpretation, CPA 1947 s 38 DECEASED PERSON’S ESTATE 
meaning, CPA 1947 s 38 See ESTATE OF DECEASED PERSONS; 
Northern Ireland, application to, CPA PERSONAL REPRESENTATIVES 
1947 s 53 DECORATIONS FOR VALOUR : 5 
parties to, CPA 1947 5 17 See GALLANTRY AWARDS 
pending proceedings, saving for, CPA DEDUCTION OF TAX 
1947 s 36 electronic certificates, SI 2003/3143. 
proceedings— loan relationships, RI 207 bi 
abolition, CPA 1947 s 13 Sch 1 DEDUCTION OF TAX AT SOURCE 
civil proceedings, meaning, CPA 1947 advances, on— 
s 23 banks, from, ITA 2007 s 879. 
costs, CPA 1947 s 24 building societies, from, ITA 2007 
County Court— s 880 8QQ { 
civil proceedings in, CPA 1947 5 15 annual payments, from— i 
rules, CPA 1947 s 35 definitions, ITA 2007 s 905 
courts other than High Court or dividends, for, ITA 2007s 904 — 
County Courts, in, CPA 1947 s 43 duty to deduct, ITA 2007 ss 900-902 > 
references to, CPA 1947 s 23 individuals, made by, ITA-2007's 900. 
relief— other persons, ae by, TTAG 2007. 
generally, CPA 1947 s 21 ss 901-902 oof vii 
interpleader, CPA 1947 s 16 overview, ITA 3007 s 898 IMG 
right to sue, CPA 1947 SS p23 qualifying annual bev hirg ITA 2007 
rules of court, application of, CPA 1947 s 899. AAL OL @ 20 
_ Ss 35, 50 . supplemelitat ITA 2007 s904° 0. 
satisfaction of orders against, CPA 1947 authorised person dealir indtinamcial 
_ 825 instruments, by, IT. 2007 S885" 
savings, CPA 1947 s 35 banks, by, ITA 2007's'878 ©) ‘semeorms loro 
Scotland, CPA 1947 ss 41-51 building societies, by, ITA 2007 $8750 - isdve 


application of provisions, CPA 1947 building society securities and, ITA:2007.- 
s 41 5 889 (AMz2922A-4.142 
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certificates of deposit; ITA 2007 s 865 
clearing-houses, by, ITA 2007's 886 
client account deposits, ITA 2007 s 863 
companies, and, ITA 2007 s 977 
debt on debenture issued b 
deposit-taker, ITA 2007 s 870 
debt on listed security, ITA 2007 s 870 
declarations of non-UK residence— 
individuals, ITA 2007 s 858 
inspection of, ITA 2007 s 862 
personal representatives, ITA 2007 
s 860 
Scottish partnerships, ITA 2007 s 859 
settlements, ITA 2007 s 861 
deposit-takers, by— 
accumulation settlements, ITA 2007 
s 873 
certificates of deposit, ITA 2007 s 865 
client account deposits, ITA 2007 s 863 
debt on debenture issued by 
deposit-taker, ITA 2007 s 870 
debt on listed security, ITA 2007 s 870 
declarations of non-UK residence, ITA 
2007 ss 858-862 
deposit, ITA 2007 s 855 
deposit-taker, ITA 2007 s 853 
disapplication of duty, ITA 2007 s 852 
discretionary settlements, and, ITA 
2007 s 873 
duty to deduct, ITA 2007 s 851 
investment, ITA 2007 s 855 
investments held outside UK, ITA 
2007 s 868 
Lloyd’s premium trust funds, ITA 2007 
s 867 


non-relevant investments, ITA 2007 
ss 858-870 

order-making powers, ITA 2007 s 872 

overview, ITA 2007 s 850 

power to prescribe persons, ITA 2007 
s 854 

regulation-making powers, ITA 2007 
s 871 


relevant investments, ITA 2007 
ss 856-857 

sale and repurchase of securities, ITA 
2007 s 869 

time deposits, ITA 2007 s 866 

treatment of investments, ITA 2007 
s 857 

uncertificated eligible debt security 
units, ITA 2007 s 864 

yearly interest payments, on, ITA 2007 
s 876 


derivative contracts, and, ITA 2007's 980 
discretionary settlements, and, ITA 2007 
s 873 
duty to deduct— 
annual payments, ITA 2007 ss 900-902 
deposit-takers, ITA 2007 s 851 
directions for duty to apply, ITA 2007 


s 944 
funding bonds, ITA 2007 s 939 
patent royalties, ITA 2007 s 903 
public Eexeau dividends, ITA 2007 
s 892 
visiting performers, ITA 2007 s 966 
yearly ie payments, ITA 2007 
A 


excepted payments— 
consequences of reasonable but 
incorrect belief, ITA 2007 s 938 


disapplication of exception, ITA 2007 
$931 


generally, ITA 2007 s 930 

ISA managers, ITA 2007 s 935 

non-UK resident vi abn ITA 2007 
s 934 


overview, ITA 2007 § 929 
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excepted payments — contd 
partnerships, ITA 2007 s 937 
PEP managers, ITA 2007 s 935 
power “ make directions, ITA 2007 
s 931 
qualifying partnership, ITA 2007 s 932 
PM gl be paid gross, ITA 2007 
93 


UK reaident companies, ITA 2007 


foreign Besar securities, and, ITA 2007 
s 981 
funding bonds— 
appropriate, lack of, ITA 2007 s 940A 
duty to retain, ITA 2007 s 939 
exception from duty to retain, ITA 
2007 s 940 
payment of, PR 16/5/08 
industrial and provident societies, by, ITA 
2007 s 887 
intellectual property payments, from— 
patent royalties, ITA 2007 ss 903-904 
sale of patent rights, for, ITA 2007 
910 


s 
usual place of abode of owner is 
abroad, where, ITA 2007 
ss 906-909 
interest to be paid less tax, ITA 2007 
s 976 
interaction with other Income Tax Acts 
provisions, ITA 2007 s 849 
international organisations, and, ITA 
2007 s 979 
investments held outside UK, ITA 2007 
s 868 
ISA managers, and, ITA 2007 s 935 
late payment of commercial debts, on, 
ITA 2007 s 888 
Lloyd’s premium trust funds, ITA 2007 
867 


s 
loan to buy life annuity, on, ITA 2007 
s 883 


manufactured dividends on UK shares, 
from— 
definitions, ITA 2007 s 926 
generally, ITA 2007 s 918 
real estate investment trusts, ITA 2007 
s 918 
regulation-making powers, ITA 2007 
s 927 


manufactured interest on UK securities, 
from— 
definitions, ITA 2007 s 926 
payment by foreign residents, on, ITA 
2007 s 92 


payments by UK residents, on, ITA 
2007 s 919 

regulation-making powers, ITA 2007 
s 927 


reverse charge, ITA 2007 s 920 

underlying securities paid gross, where, 
ITA 2007 s 921 

manufactured overseas dividends, from— 

definitions, ITA 2007 s 926 

payment by foreign residents, on, ITA 
2007 ss 923-924 

payments by UK residents, on, ITA 
2007 s 922 

regulation-making powers, ITA 2007 

s 927 


reverse charge, ITA 2007 ss 923-924 

set-off, ITA 2007 s 925 
manufactured payments, from— 

definitions, ITA 2007 s 926 

dividends, ITA 2007 s 918 

interest, ITA 2007 ss 919-921 

overseas dividends, ITA 2007 

ss 922-925 
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DEDUCTION OF TAX AT SOURCE ~ contd 


manufactured payments, from — contd 
regulation-making powers, ITA 2007 
s 927 


National Savings Bank deposits, on, ITA 
2007 s 881 g 
non-commercial payments by companies, 
from, ITA 2007 s 928 
non-resident landlords— 
introduction, ITA 2007 s 848 
overview, ITA 2007 s 965 
regulations, ITA 2007 s 972 
tax due in respect of income, ITA 2007 
s 971 
non-UK resident companies, and, ITA 
2007 s 934 
overview, ITA 2007 s 847 
partnerships, ITA 2007 s 937 
patent royalties, from— 
annual payments, ITA 2007 s 904 
duty to deduct, ITA 2007 s 903 
overview, ITA 2007 s 898 
partnerships, and, ITA 2007 s 937 
public departments, and, ITA 2007 s 978 
public revenue dividends, from— 
duty to deduct, ITA 2007 s 892 
exceptions to duty, ITA 2007 
ss 893-894 
gross payments, ITA 2007 ss 893-896 
meaning, ITA 2007 s 891 
overview, ITA 2007's 890 
regulation-making powers, ITA 2007 
s 897 


yearly interest payments, ITA 2007 
s 877 


quoted Eurobonds, on, ITA 2007 s 882 
real investment trusts— 
overview, ITA 2007 s 965 
regulations, ITA 2007 s 974 
tax due in respect of distributions, ITA 
2007 s 973 
age to be paid gross, and, ITA 2007 
36 


Baal clearing-houses, by, ITA 2007 


oe investment exchanges, by, ITA 
2007 s 886 
relevant foreign income, on, ITA 2007 
s 884 
royalties, from— 
discretion to make gross, ITA 2007 
ss 914-917 
double taxation arrangements, under, 
ITA 2007 ss 911-913 
patent rights, for, ITA 2007 ss 903-904 
special rates, at, ITA 2007 ss 911-913 
usual place of abode of owner is 
abroad, where, ITA 2007 
ss 906-909 
royalties where usual place of abode of 
owner is abroad, from— 
further provision, ITA 2007 s 909 
generally, ITA 2007 s 906 
made through UK resident agents, ITA 
2007 s 908 
relevant intellectual property right, 
ITA 2007 s 907 Bee te 
sale and repurchase of securities, ITA 
2007 s 869 
sale procecs of patent rights, from, ITA 
2007 s 910 
statements, ITA 2007 s 975 
tax avoidance, directions for duty to 
deduct to apply, ITA 2007 s 944 
time deposits, ITA 2007 s 866 
treatment, ITA 2007 s 848 
UK public revenue dividends, from— 
duty to deduct, ITA 2007 s 892 
exceptions to duty, ITA 2007 
ss 893-894 


DEDUCTION OF TAX AT SOURCE ~— contd 
UK public revenue dividends, from — contd 
gross payments, ITA 2007 ss 893-896 

meaning, ITA 2007 s 891 

overview, ITA 2007 s 890 

regulation-making powers, ITA 2007 
s 897 


yearly interest payments, ITA 2007 
s 877 


UK resident companies, and, ITA 2007 
s 933 
unauthorised unit trusts— 
calculation of trustees’ income pool, 
ITA 2007 s 943 
collection of tax from trustees, ITA 
2007 s 942 
deemed deductions, ITA 2007 s 941 
uncertificated eligible debt security units, 
ITA 2007 s 864 
visiting performers— 
calculation of sums representing tax, 
ITA 2007 s 967 
duty to account, ITA 2007 s 966 
duty to deduct, ITA 2007 s 966 
introduction, ITA 2007 s 848 
overview, ITA 2007 s 965 
regulation-making powers, ITA 2007 
s 969 


supplementary provisions, ITA 2007 
s 970 


treatment of sums representing tax, 

ITA 2007 s 968 
yearly interest payments, from— 

advances from banks, on, ITA 2007 
s 879 

advances from building societies, on, 
ITA 2007 s 880 

authorised person dealing in Sitineial 
instruments, by, ITA 2007 s 885 

banks, by, ITA 2007 s 878 

building societies, by, ITA 2007 s 875 

clearing-houses, by, ITA 2007 s 886 

deposit-takers, by, ITA 2007 s 876 

duty to deduct, ITA 2007 s 874 

exceptions from duty, ITA 2007 
ss 875-888 

industrial and provident societies, by, 
ITA 2007 s 887 

late payment.of commercial debts, on 
ITA 2007 s 888 

loan to buy life annuity, on, ITA 2007 
s 883 

National Savings Bank deposits, on, 
ITA 2007 s 881 

quoted Eurobonds, on, ITA 2007 s 882 

recognised clearing-houses, by, ITA 
2007 s 886 

recognised investment yg by, 
ITA 2007 s 886 

relevant foreign income, on, ITA 2007 
s 884 i $ 

UK public revenue dividends, ITA 2007 
s 877 


DEDUCTIONS 
See also EXPENSES; RELIEFS 
allowable— 
acquisiion costs, TCGA 1992 ' 
38(1)(a), (2)(@) Ret 
peteaeee of trust, on transfer of 
asset to, TCGA 1992s 64(1) 
contingent liability, TCGA. 1992 s 49 
deferred annuity policy, treatment. of, 
TCGA 1992\s.210.). ) te 
deferred consideration, TCGA 1992 


ss 48, 138A LOOMAT RAE 
disposal costs, TCGA 1992s 38(1)(c),.- 
(2 \(b ) scimeo Ibias DIU -~no1 


enhancement expenditure— 
generally, TCGA 1992's 38(1)(b) > 
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DEDUCTIONS - contd 
allowable — contd 
enhancement expenditure — contd 
oil licence, disposal of, TCGA 1992 
s 195 
incidental costs, TCGA 1992 s 38(1)(c), 
4 


income tax, deduction for, exclusion of, 
TCGA 1992 ss 39, 52(2) 
insurance premium, exclusion of, 
TCGA 1992 s 205 
interest paid, TCGA 1992 ss 38(3), 40 
EI a i eran of asset to, TCGA 
199 
public ae ps Fee reimbursed 
from, TCGA 1992 s 50; ESC D53 
repairs to property, initial, SP D24 
right or title to asset, establishment, 
) preservation or defence of, TCGA 
1992 s 38(1)(b) 
wasting asset, straightline write-off, 
TCGA 1992 s 46 
annual Finance Act, adjustments for 
payments made before passing of — 
over deductions, TA 1988 s 822 
under deductions, TA 1988 s 821 
basic rate to apply, TA 1988 s 4 
companies, application to, TA 1988 s 7; 
FA 1990 s 98 
earnings, from. See EARNINGS 
made on account of temporary tax, 
PCTA 1968 s 2 
mineral exploration and access, incurred 
on, TA 1988 s 91C 
refusal to allow, penalty for, TMA 1970 
s 106(1) 
solicitors’ accounts, guidance notes, PR 
29/1/92 
DEED OF COVENANT 
charitable— 
repayment procedure, SP AS 
DEEP DISCOUNT SECURITIES 
transitional provisions, FA 1996 Sch 15 
para 19 
DEEP GAIN SECURITIES 
transitional provisions, FA 1996 Sch 15 
para 20 
DELAY 
Revenue delays, giving up tax where, ESC 
Al9 


DELAYED REMITTANCES 
relief for— 
capital gains tax, TCGA 1992 s 279 
DEMERGERS 
after, meaning, SP 13/80 
chargeable payment following exempt 
distribution, TA 1988 s 214; PR 
20/6/80 
clearance, advance, by Revenue, TA 1988 
s 215; SP 13/80 
distribution— 
chargeable payment following exempt, 
TA 1988 s 214; PR 20/6/80 
exempt— 
chargeable gain, treatment of, for 
purposes of, TCGA 1992 s 192 
division of business, TA 1988 
s 213A 
meaning, TA 1988s 213; ESC C11; 
SP 13/80 


informedions power to obtain, TA 1988 
s 217 
interest in trade, meaning, SP 13/80 
meanings, TA 1988 s 218 

ordinary shares, transfer of, SP 13/80 
returns, TA 1988 s 216; SP 13/80 
ee the whole, meaning, SP 


Index 


DEMERGERS - contd 
trade— 
nature or conduct of, change in, SP 
13/80 
transfer of, requirement for, SP 13/80 
DENTISTS 
superannuation contributions, relief for, 
ESC A9 


DEPENDENT RELATIVES 
private residence occupied by, TCGA 
1992 s 226 


DEPOSIT TAKERS 
interest payments— 
certificate of non-liability to tax, 
SI 2008/2682 reg 5 
ceasing to be valid, SI 2008/2682 
reg 11 
contents, SI 2008/2682 reg 9 
continuity, SI 2008/2682 reg 19 
form of, SI 2008/2682 reg 8 
prescribed persons, SI 2008/2682 
reg 6 
prescribed time limit, supply within, 
SI 2008/2682 reg 7 
consequential amendments, 

SI 2008/2682 Schl 
deduction, notice of, SI 2008/2682 

reg 12 
gross, SI 2008/2682 reg 4 
information, requirements, 

SI 2008/2682 regs 15-18 
interpretation, SI 2008/2682 reg 2 
joint accounts, SI 2008/2682 reg 13 
non-UK residence, declaration of, 

SI 2008/2682 regs 14, 19 
notification of liability to tax, 

SI 2008/2682 reg 10 
relevant investments, in relation to, 

SI 2008/2682 regs 4-13 
transfer of business, SI 2008/2682 

reg 19 
transitional provisions, SI 2008/2682 

Sch 2 

DEPOSITS 
definition, ITA 2007 s 983 
relevant— 
exclusions— 
amendments to category, power to 
make, TA 1988 s 481(6) 
categories, TA 1988 s 481(5), (SA) 
non-resident, declaration by, TA 
1988 ss 481(5)(k), 482(2) 
supplementary provisions, TA 1988 
s 482 


interest on— 
computation of tax, 1988 s 480C 
deduction of tax, from, TA 1988 
s 480A; PR 26/4/95 
exceptions for deduction of tax, 
regulations for, power to make, 
TA 1988 s 480B 
interest paid gross, return and 
information, TMA 1970 s 17 
meaning, TA 1988 s 481(3), (4) 
non-resident depositor, declaration by, 
TA 1988 ss 481(5)(k), 482(2) 
transactions in— 
charge to tax on, TA 1988 s 56 
loss to include interest, TA 1988 s 398 
rights, disposal or exercise of, TA 1988 
s 556A 


DEPRECIATORY TRANSACTIONS 
group of companies, within, TCGA 1992 
s 176; PR 3/2/81 
DERIVATIVE CONTRACTS 
accounting methods, FA 2002 Sch 26 
paras 17-21 
accounting requirements, satisfying, FA 
2002 Sch 26 para 3 
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DERIVATIVE CONTRACTS = contd 
amendment of provisions, FA 2002 
Sch 26 para 13 
associated transactions, FA 2002 Sch 26 
para 10. CTA 2009 s 588 
bad debts, provision for, FA 2002 Sch 26 
para 22 
capital expenditure, debits and credits 
relating to, FA 2002 Sch 26 para 25 
carrying value, meaning, CTA 2009 s 702 
chargeable asset, meaning, CTA 2009 
s 703 
chargeable gains arising— 
company ceasing to party to 
contract— 
contract becoming derivative 
contract, CTA 2009 s 661 
holding in OEIC, unit trust or 
offshore fund, relating to, CTA 
2009 s 660 
contract ceasing to be derivative 
contract, CTA 2009 s 662 
credits and debits brought into 
account, CTA 2009 s 640 
credits and debits not brought into 
account, CTA 2009 s 651 
issuers of securities with embedded 
derivatives, deemed contract for 
differences— 
application of provisions, CTA 2009 
s 656 
chargeable gain or allowable loss 
treated as accruing, CTA 2009 
s 658 
exactly tracking contract, meaning, 
CTA 2009 s 657 
interpretation, CTA 2009 s 659 
relevant credits and debits, CTA 
2009 s 659 
application of provisions, CTA 2009 
s 652 
ceasing to be party to debtor 
relationship when deemed 
option not 
exercised, CTA 2009 s 655 
payment instead of disposal of 
exercise of option, CTA 2009 
s 654 


ahs issued or transferred as result 
of exercise of option, CTA 
2009 s 653 
issuers of securities with embedded 
derivatives, equity instruments, 
CTA 2009 ss 665, 666 
net gains and losses on exercise of 
option, CTA 2009 ss 670, 671 
net losses, carry back, CTA 2009 
ss 663, 664 
overview of provisions, CTA 2009 
s 639 
shares acquired on exercise of 
non-embedded option, CTA 2009 
ss 667, 669 
shares acquired on running of future 
to delivery, CTA 2009 ss. 668, 669 
taxation on basis of, CTA 2009 s 641 
pees contracts, CTA 2009 
643-650 
éeiatrdct for differences, embedded 
derivatives exactly tracking, 
CTA 2009 ss 648, 649 
exception, CTA 2009 s 642 
land, contracts relating to, CTA 
2009 ss 643, 644 
options, embedded derivatives being, 
CTA 2009 ss 645-647 
property based total return swaps, 
CTA 2009 s 650 
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DERIVATIVE CONTRACTS = contd 
chargeable gains arising — contd 


taxation on basis of, CTA 2009 s 641 — contd 


tangible movable property, contracts 
relating to, CTA 2009 ss 643, 
644 
collective investment schemes, FA 2002 
Sch 26 paras 32-40 
connected companies, transfers of value 
to, FA 2002 Sch 26 para 26 
contract for differences— 
embedded derivatives exactly tracking, 
CTA 2009 ss 648, 649 
embedded, index-linked gilt-edged 
securities with, CTA 2009:s 623 
meaning, CTA 2009 s 582 
creditor relationship, meaning, CTA 2009 
s 704 
credits and debits brought into account— 
amounts not fully recognised for 
accounting purposes, CTA 2009 
ss 599A, 599B 
change of accounting policy, 
adjustments on, CTA 2009 
ss 613-615 
company ceasing to be party to 
contract, CTA 2009 s 608 
company ceasing to be UK resident, 
CTA 2009 s 609 
contract ceasing to be derivative 
contract, CTA 2009 s'622 
embedded derivatives, disapplication of 
fair value accounting, CTA 2009 
6 


s 61 
elections) CTA 2009 ss 617, 618 
exchange gains and losses, CTA 2009 
ss 606-606H 
fair value accounting, application of— 

associated transaction treated)as 
derivative contract, CTA 2009 
s 603 

financial asset or liability, contract 
as or forming part of, CTA 
2009 s 600 

offshore fund, contract becoming 
one relating to, CTA 2009 
s 602 

offshore fund, contract relating to, 
CTA 2009 s 601 

open-ended investment company, 
contract becoming Benne to, 
CTA 2009 s 602 

open-ended investment company, 
contract relating to, OFA 2009 
s 601 

unit trust, contract Hevalitighane 
relating to, CTA 2009 s 602 

unit trust, contract relating to, CTA 
2009 s 60 


general principles, CTA 2009's 595. 
generally accepted accotlitind’practice, 
rules differing from— 
capital expenditure, credits and 
debits treated as relating to, 
CTA 2009 s 604 
equity, credits and debits recognised 
in, CTA 2009s 605° 
index-linked gilt-edged securities with 
embedded contract for 
differences, CTA 2009 s 623° 
non-UK resident company Seaton ti to 
hold contract for UK permanent © 
establishment, CTA 2009 s 610 © 
overview of provisions, | CTA20099 


ss594, 612s sie 360) AT zgninsom 


nape involving companies, uit 


CTA 2009’ ss 619-621°30! Al 2euie: 
pre-contract or abortive expenses, CTA). 


2009 s 607 st 1 WOS\EL 
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DERIVATIVE CONTRACTS = contd 
credits and debits brought into account 
profit or loss, amounts recognised in 
determining 
meaning, CTA 2009 s 599 
prior period adjustments, CTA 2009 
s 597(2) 
references to, CTA 2009 s 597 
regulations, CTA 2009 s 598 
related: transaction, meaning, CTA 
2009 s 596 
statutory insolvency arrangement, 
release of liability under, CTA 
2009 s O11 
debtor relationship, meaning, CTA 2009 
s 704 
deduction of tax, prevention of, FA 2002 
Sch 26 para 4S] 
) definitions, FA 2002 Sch 26 paras 12, 
52-54, CTA 2009 s 710 
European cross-border mergers 
application of provisions, CTA 2009 
s 682 
conditions, CTA 2009 s 682 
interpretation, CTA 2009 s 688 
tax avoidance cases and clearance, 
CTA 2009 s 686 
transfer of derivative contract at 
notional carrying value CTA 2009 
ss 684, 685 
transparent entities, involving, CTA 
2009 s 687 
European cross-border transfers of 
business 
application of provisions, CTA 2009 
s 674 
conditions, CTA 2009 5 674 
interpretation, CTA 2009 5 681 
{ax avoidance cases and clearance, 
CTA 2009 ss 677-679 
transfer of derivative contract at 
notional carrying value CTA 2009 
ss 675, 676 
transparent entities, involving, CTA 
2009 s 680 
exchange gains and losses arising from, 
FA 2002 Sch 26 para 16 
contract not on arm’s length terms, PA 
2002 Sch 26 para 27 
expressions relating to, CTA 2009 
s 705 
fair value accounting, SE 2005/3422 
excluded body, meaning, CTA 2009 s 706 
excluded contracts, PA 2002 Sch 26 
para 4 
future, meaning, CTA 2009 s 581 
groups, transactions within, PA 2002 
Sch 26 paras 28-30 
soos fF relationship, meaning, CTA 2009 
07 


insurance and mutual trading companies, 
PA 2002 Sch 26 paras 4b-43 

insurance companies, of, CTA 2009 
88 634-636 

investment trusts, profits or losses of 
capital nature, CTA 2009 § 637 

loan relationship rules, relationship of 

rovisions with, CTA 2009 § 700 

meaning, FA 2002 Sch 26 para 2, CTA 
2009 s 576 

method of taxation, PA 2002 Sch 26 
paras 14-16 

mutual trading company, wetivities of, 
CTA 2009 § 633 

non-residents, with, FA 2002 Sch 26 
para 3 

option 

embedded derivatives being, San. 2008 
88 645-047 
meaning, CTA 2009 8 580 | 


DERIVATIVE CONTRACTS — contd 


overview of provisions, CTA 2009 ss 570, 
575 
partnerships involving companies, BA 
2002 Sch 26 paras 49, 50 
plain vanilla contract, meaning, CTA 
2009 s 708 
power to amend provisions, CTA 2009 
s 701 
priority rules, CTA 2009 ss 699, 700 
profits and losses, dealing with 
disregard and bringing into account, 
ST 2006/843 
general rule, CTA 2009 s 571 
income, chargeable as, CTA 2009 s 571 
nonetrading credits and debits, 
bringing into account, CTA 2009 
8 S74 
profits and losses, calculation of CTA 
2009 s 572 
trading credits and debits, bringing 
into account, CTA 2009 s $73 
profits arising from, FA 2002 Sch 26 
para | 
purposes of trade 
becoming held for, FA 2002 Sch 26 
para 45 
ceasing to be held for, PA 2002 Sch 26 
vara 44 
qualified exclusion from provisions, FA 
2002 Sch 26 paras 5-8 
relevant contract 
accounting conditions, CTA 2009 § 579 
company treated as party o, cases 
where 
contracts with embedded derivatives, 
CTA 2009's 586 
hybrid derivatives with embedded 
derivatives, CTA 2009's 584 
loan relationships with embedded 
derivatives, CTA 2009 § 585 
company, of, CTA 2009 s 578 
meaning, CTA 2009 § 577 
olfshore fund, relating to holding in, 
CTA 2009's 587 
open-ended investment company, 
relating to holding in, CTA 2009 
s 587 
party to, CTA 2009 s 578 
references to, FA 2002 Sch 26 para 53 
underlying subject mattor, meaning, 
CTA 2009 § $83 
unit trast, relating to holding in, CTA 
2009 s 587 
profits and losses from, PA 2002 
Sch 26 para 32, RL 275 
securities house, meaning, CTA 2009 
s 709 
tax avoidance 
accumulated net losses, allowance of, 
CTA 2009 s 692 
disposals for consideration not fully 
reeognised by accounting 
practice, CTA 2009 § 69 
European cross-border mergers, CTA 
2009 § O86 
European cross-border transters of 
uusiness, CTA 2009 ss 677-679 
non-UK residents, transactions with, 
CTA 2009 gs 696, 697 
overview of provisions, CTA 2009 
8 O8Y 
(ransaetions not at arm’s length 
adjustments, bringing into aecount, 
CTA 2009 9 695 
connected companies, traristers of 
value to, CTA 2009 § 695 
exchange gains and losses, C TA 
2009 9 694 
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DERIVATIVE CONTRACTS -— contd 

tax avoidance — contd 

unallowable purposes, CTA 2009 

ss 690-692 
tax treatment, SI 2006/964 Pt 2 
transfers within groups, continuity of 
treatment— 
application of provisions, CTA 2009 
s 624 


group member replacing another as 
party, CTA 2009 ss 625, 626 
fair value accounting, transferor 
using, CTA 2009 s 628 
meaning, CTA 2009 s 627 
tax avoidance, CTA 2009 s 629 
transferee leaving group after replacing 
transferor— 
application of provisions, CTA 2009 
s 630 


exempt distribution, due to, CTA 
2009 s 632 
exempt distribution, other than due 
to, CTA 2009 s 631 
transitional provisions, FA 2002 Sch 28, 
CTA 2009 Sch 2 Pt 10 
two assets, election to treat as, FA 2002 
Sch 26 para 48 
unallowable purposes, FA 2002 Sch 26 
paras 23, 24 
underlying subject matter— 
different excluded types, of, FA 2002 
Sch 26 para 47 
excluded contracts, FA 2002 Sch 26 
para 4, CTA 2009 s 589 
conditions, CTA 2009 s 591 
embedded derivatives meeting 
condition, CTA 2009 s 592 
excluded property, as, CTA 2009 
s 593 


subordinate or small value, 
disregard of, CTA 2009 s 590 
meaning, FA 2002 Sch 26 para 11 
part of excluded type, FA 2002 Sch 26 
para 46 
subordinate or small value, FA 2002 
Sch 26 para 9 
venture capital trusts, profits or losses of 
capital nature, CTA 2009 s 638 
DESIGN 
expenses connected with, deduction from 
trade profits, CTA 2009 s 90 
a fees, deduction for, TA 1988 
s 
DESIGNATED AREA 
meaning, FA 1973 s 38(2)(e); TA 1988 
ss 502(2)(a), 830(2)(c); TCGA 1992 
s 276(2)(e) 
oil taxation, purposes of, TA 1988 
s 502(1) 
territorial extension of tax charge, FA 
1973 s 38(7) Sch 15 
DEVELOPMENT LAND TAX 
double taxation conventions, SP 4/84 
negotiations on liability, SP 2/79 
DIPLOMATIC IMMUNITY 
consul and other officers— 
in service of foreign state, exemption 
from UK tax, TA 1988 ss 321, 
322, ITEPA 2003 ss 300-302 
DIRECTOR OF PUBLIC 
PROSECUTIONS 
matters authorised by, PCA 2002 s 2C 
staff, PCA 2002 s 2C 
DIRECTOR OF REVENUE AND 
CUSTOMS PROSECUTIONS 
functions of, SCA 2007 Sch 2 
DIRECTORS 
business expansion scheme company, 
position of, in, TA 1988 s 291(3) 


DIRECTORS -— contd 
fees received by— 
company, ESC A37 paras 2, 3 
partnership, ESC A37 para 1; SP -A29 
indemnity insurance. See EMPLOYEE 
LIABILITY AND INDEMNITY 
INSURANCE 
meaning of, in relation to— 
close company, TA 1988 s 417(5), (6) 
non-resident company, TCGA 1992 
s 190 
tax paid by employer, benefit in kind, 
ITEPA 2003 s:223 
DISABILITY PENSIONS 
exemption from tax— 
excess over ordinary level, ESC A62 
DISABLED PERSONS 
employment costs, treatment of, 
SI 2002/1596 
DISCONTINUANCE OF TRADE 
See TRADE 
DISCOUNT 
taxation, SP 4/97 
DISCOVERY 
power to raise assessment following, 
TMA 1970 s 29(3); SP 8/91 
requiring sanction of the Board, FA 1998 
s 110 
DISCRETIONARY TRUSTS 
additional or applicable rate tax, liability 
10 
distributions treated as income, TA 
1988 s 686A 
income, on, TA 1988 s 686 
payments by, on, TA 1988 s 687— 
payments to companies under, TA 
1988 s 687A, F(No 2)A 1997 


Sea 
rate, F(No 2)A 1997s 32 
non-resident, payments to, double 
taxation relief, SP 3/86 
overseas income of, double taxation relief 
on, TA 1988 s 809; ESC B18 
Schedule F trust rate, TA 1988 s 686(1A) 
DISCS 
See FILMS, TAPES AND. DISCS 
DISPENSATIONS 
See also BENEFITS IN KIND 
general provisions, TA 1988 s 116 
DISPOSALS 
asset— 
capital sum derived from asset, TCGA 
1992 s 22, PR 10/02 
close company, shares in— 
ata transferred at eat: Seem 
TCGA 1992s 1 
shortfall, relief for, ray 1992 
s 134 


compensation received, treatment of— 
asset held at 6 April 1965, TCGA. 
1992 Sch 2 para 23° * 
building, destroyed or irreparably 
damaged, TCGA 1992 
s 23(6),(7) 
generally, TCGA 1992 s 23 
wasting asset, TCGA 1992 s 23(8) 
consideration charged to income tax;~ 
exclusion of, TCGA- 1992 ss 37, 
52(2), (3) 
contingent liability, treatment of, 
T 92 s 49 
deferred consideration, TOGA 1992 


s 48 fs 
feu duty capitalised value of, TGA 
1992 s 37(3) 
ground annual, capitalised value of; KLOiI 
TCGA 1992 s 37(8):viteb bsbbedars 
hire purchase, application to, TCGA 
1992 s 27 ) ynieoom 
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DISPOSALS — contd 


asset — contd 

insurance money received, treatment 
of, TCGA 1992 s 23(3)+(5) 

land acquired under compulsory 
powers, TCGA 1992 s 245 

loss, destruction, etc, treatment of, 
TCGA 1992 s 24(1), (3) 

meaning, TCGA 1992 s 21(2) 

mortgage or charge on asset, TCGA 
1992's 26 

negligible value, asset becoming of, 
TCGA 1992 s 24(2), (3) 


non-resident, by, deemed, TCGA 1992 


s 25 


rentcharge, capitalised value of, TCGA 


1992 s 37(3) 
right to income, TCGA 1992 s 37(3) 
series of transactions, TCGA 1992 
ss 19, 20 
time of — 
compulsory acquisition of land, 
CGA 1992 s 246 
general rule, TCGA 1992 s 28 


DISTRIBUTIONS 


See also DIVIDENDS ; 
administration of estates, treatment of 
non-qualifying distributions, 

F(No 2)A 1997 s 21 
bonus issue— 
repayments of share capital, TA 1988 
ss 210, 211; PR June 1968 
tax credits, effect on, F(No 2)A 1997 
Sch 5 
charge to tax, CTA 2009 s 931A 
exemption, CTA 2009 s 931D 
anti-avoidance, CTA 2009 
ss 931J—931Q 
controlled companies, from, CTA 
2009 s 931E 
election not to be exempt, CTA 
2009 s 931R 
non-referable ordinary shares, in 
respect of, CTA 2009 s 931F 
portfolio holdings, in respect of, 
CTA 2009 s 931G 
shares accounted for as canis 
dividends from, CTA 2009 
s 9311 
transactions not designed to reduce 
tax, CTA 2009 s 931H 
interpretation, CTA 2009 
ss 931S—931V 
priority of provisions, CTA 2009 
s 931W 
qualifying territory, meaning, CTA 
2009 s 931C 
small companies, exemption, CTA 
2009 ss 931B, 931S 


close company, extended meaning of, TA 
1988 s 


corporation tax, exclusion from charge to, 


TA 1988 s 208, CTA 2009 s 1285 
dealers, taxation of, TA 1988 s 95, 
F(No 2)A 1997 s 24 
demerger, exemption as, TA 1988 s 213 
dissolution of company (under 
Commparace Act 1985s 652), ESC 
Gl 


division of business, exemption on, TA 
1988 s 213A 

equity notes, interest on, treated as, TA 
1988 s 209(2)(e)(vii), (9)-(11); PR 
15/2/93, PR 19/3/93 


exempt fund, by, F(No 2)A 1997 Sch 4(7) 


fixed-rate preference shares, F(No 2)A 
1997 s 25. 


hedging arrangements, security issued for, 


TA 1988 s 209B 


DISTRIBUTIONS -— contd 


information, provision of, TA 1988 
ss 234, 234A 
interest, excessive, excess treated as, TA 
1988 s 209(2)(d) 
interest on securities, treated as— 
convertible securities on, TA 1988 
s 209(2)(e)(ii) 
equity notes, TA 1988 s 209(2)(e)(vii) 
redeemable share capital, on, TA 1988 
s 209(2)(e)(i) 
return dependent on results, TA 1988 
s 209(2)(e)(ii1) 
securities connected with shares in 
company, TA 1988 s 209(2)(e)(vi) 
75% subsidiary relationship, TA 1988 
s 209(2), (8A)(8F); FA 1995 
s 87(8) 
interest paid, not treated as, TA 1988 
S12 
interest, treated as, new consideration, 
exclusion for, TA 1988 s 209(3) 
interpretation, TA 1988 s 254 
lower rate, application of— 
company distributions, FA 1993 
ss 77-79, Sch 6 
income from distributions, TA 1988 
s 4(1A) 


meaning, TA 1988 s 209, ITA 2007 s 989; 


PR June 1970 

members, transfer to or from, benefit 
treated as, TA 1988 s 209(2)( f), 
(4)-(7) 


new consideration, other than, treated as, 


TA 1988 s 209(2)(d), (6) 
non-qualifying— 
return of, TA 1988 s 234(5)-(8), 253 
pension funds, withdrawal of tax credit, 
F(No 2) A 1997s 19 
purchase of own shares, application to, 
TA 1988 s 229(3) 


qualifying, relation to tax credit, TA 1988 


s 231, F(No 2)A 1997 Sch 4 
redeemable share capital issued other 


than for new consideration, TA 1988 


s 209(2)(c), (e)(), (8) 
repayment of share capital— 
bonus issue following, TA 1988 s 210 


matters treated as or not treated as, TA 


1988 s 211 
shares of company or associated 
company, link to, TA 1988 s 209A 
stock dividend, not treated as, TA 1988 
s 230 
stock dividend treated as income, 
F(No 2)A 1997 s 34, Sch 4 para 10 


tax credit restrictions, F(No 2) 1997 Sch 4 
DIVIDEND STRIPPING 


associated companies, between, TCGA 
1992 s 177 


DIVIDENDS 


See also DISTRIBUTIONS 
buying and selling rights to, PR 20/1/06 
corporation tax, no deduction for, TA 
1988 s 337(2)(a) 
distribution, treated as, TA 1988 
s 209(2)(a) 
double taxation relief, regulations, 

SI 1999/3330, SI 2001/1156 
election for payment without accounting 
for ACT, PR December 1972 

foreign coupons, sale of— 
charge to tax, CTA 2009 s 974 
coupons, meaning, CTA 2009 s 975(3) 


dividend coupons, meaning, CTA 2009 


s 975(2) 
foreign holdings, meaning, CTA 2009 
s 975(1) 
income, meaning, ITA 2007 s 19 
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DIVIDENDS — contd 
manufactured payments. See 
MANUFACTURED DIVIDENDS 
AND INTEREST 
non-UK resident companies, of, CTA 
2009 s 933 
public revenue— 
deduction of tax, TA 1988 ss 350, 
350A 
meaning, TA 1988 s 349(4) 
trade loss relief— 
carry-forward, ITA 2007 s 85 
terminal, ITA 2007 s 92 
Treasury etc, belonging to, meaning, TA 
1988 s 49(3) 
DOCKS 
rent receivable. See PROPERTY 
BUSINESS 
DOCTORS 
superannuation contributions, relief for, 
ESC A9 
DOCUMENTS 
See also INFORMATION 
delivery of, TMA 1970 s 115— 
orders for, SI 2000/2875 
failure to produce, penalty for, TMA 
1970 s 97AA 
falsification of, in investigation, TMA 
1970 s 20BB 
investigation, power to call for, in— 
failure to produce documents, TMA 
1970 s 97AA 
generally, TMA 1970s 19A 
tax accountant’s, TMA 1970 ss 20A, 
20B 


taxpayer's and others’, TMA 1970 
ss 20, 20B 

meaning, TMA 1970 s 20D 

ownership of, guidance note, PR 23/2/90 

service of, TMA 1970 s 115 

DOMICILE 

consultation, PR 12/2/08 

determination of, for Schedule E, TA 
1988 s 207 

dispute as to, determination of, ITEPA 
2003 s 42 

appeal, ITEPA 2003 s 43 

person not, in UK, exemption from 
taxation of interest on government 
stocks paid to, F(No 2)A 1931 
s 22(1)(b); FA 1940 s 60(1) 

person not, in UK, offshore income 
gains, application of, to, TA 1988 
s 762(5) 

age basis, for, PR 25/3/09, MISC 


DONATIO MORTIS CAUSA 
capital gains tax, exemption from, TCGA 
1992 5 62(5) 
DOUBLE TAXATION RELIEF 
accrued income scheme, effect on, TA 
1988 s 807 
aggregated profits, treatment of, PR 1/02 
agreements, definition, ITA 2007 s 1023 
Argentina, treaty with, SI 1997/1777 
avoidance scheme or arrangement, TA 
1988 s 801A(1), (6)(8), (11) 
capital gains tax, for purposes of, TCGA 
1992 s 277; SP 6/88 
chargeable gains, tax as, for spurpyses of, 
TA 1988 s 797; SP 6/8 
co-operation between tax siete PR 
2/3/78 


Czechoslovakia, agreement with, states 
of, SP 5/93 
deceased person’s estate, non-resident, 
payments to, SP 3/86 
discretionary trust— 
non-resident, payments to, SP 3/86 


DOUBLE TAXATION RELIEF = contd 


discretionary trust — contd 
overseas income of, TA 1988 s:809; 
ESC B18 
dividends— 
branch or agency, AppDaNOE of rules 
to, TA 1988 s 806K 
interest from overseas included in 
trading profits, exclusion from 
exemption, TA 1988 s 808 
overseas, claim for allowance relating 
to tax on, TA 1988 s 803, 
SI 1999/3330 
transferred profits, paid from, TA 1988 
s 801B 
underlying tax on, SI 2001/1156 
unrelieved foreign tax, TA 1988 
ss 806A-806J 
dual resident companies, SI 2001/1156 
election against credit, TA 1988 s 805 
foreign loan interest, bank, restriction of 
relief— 
spared tax, adjustment of interest for, 
TA 1988 s 798A 
tax credit relief, TA 1988 s 798; 
ST 1999/3330 
underlying tax, TA 1988 s 803 
foreign tax— 
branches or agencies in UK, 
application of provisions to, TA 
1988 s 806C 
credit, reduction in, TA 1988 s 804G 
deduction of from income, TA 1988 
s 811 
different categories of insurance 
business, allocation to, TA 1988 
s 804B 
minimisation, TA 1988 s 795A 
trade income, in respect of, TA 1988 
ss 798-798c 
unrelieved— 
claims, TA 1988 s 806G 
dividends, on, TA 1988 s 806A 
eligible amounts, TA 1988 s 806B 
onshore pooling, TA 1988 s 806C 
overseas branch or agency, profits 
of, TA 1988 ss 806L, 806M, 
qualifying dividends, TA 1988 
806C 


s 
utilisation of, TA 1988 ss 806D, 
806E 


grou 
aggregated profits, treatment of, PR 
1/02 


surrender of relievable tax within, 
SI 2001/1163 
Hong Kong, transfer of sovereignty over, 
RI 158 


information, disclosure of, to foreign 
government, TA 1988 ss 788(3), 816; 
TCGA 1992's 2774) ~~. 
insurance company— 
different categories of business, 
restriction of credit, TA 1988 
s 804B 
expenses, allocation of, TA 1988 
ss 804C-804E 
interest brought into AceBNn As APRS 
non-trading credit, TA 1988 s 797A 
mutual agreement procedure, TA ge 
s 81SAA ARARRIGE 10° C10 
overseas life assurance busineds L BBel 
restriction of credit; TA 19889 


s 804A tv HS) SVORE @ BS’ | 
overseas résident} ‘hit eeedit, i eo eee 
of, FA 1989 5S 04)4 xd Daur 


regulations, TA 1988 s 791; SL 1970/488 42 a ‘i 
related companies, dividends between — 

UK and third country taxes, relief for, 
TA 1988s 801 COS 2 280h AP 
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Se TAXATION RELIEF — contd 
relief— 
allowance of, TA 1988 s 793 
Channel Islands, application to, TA 
1988 s 794(2)(a) 
Chile, additional tax in, RI 239 
election against, TA 1988 s 805 
income subject to foreign tax, 
computation of, TA 1988 s 795 
Isle of Man, application to, TA 1988 
s 794(2)(a) 
limits on credit— 
corporation tax, TA 1988 s 797; PR 
27/6/78 
income tax, TA 1988 s 796 
residence in UK, requirement as to, 
TA 1988 s 794(1) 
restrictions, TA 1988 ss 798, 798A, 
798B 
Schedule E, application to, TA 1988 
s 794(2)(b) 
schemes and arrangements designed to 
increase, TA 1988 
ss 804ZA-804ZC, Sch 28AB 
special withholding tax, in respect of. 
See SPECIAL WITHHOLDING TAX 
time limit for claim, TA 1988 s 806 
unitary taxation, withdrawal of relief, 
where imposed, TA 1988 
ss 812-815 
years of commencement, restriction 
for, TA 1988 s 804 
 relievable tax— 
repayment, restriction of interest on, 
TA 1988 s 826 
surrender of, TA 1988 s 806H 
royalties and know-how payments from 
abroad, ESC B8 
spared tax, adjustment of interest for, TA 
1988 s 798A 
subsidiary company, meaning, TA 1988 
s 792(2) 
time limit for claim for credit relief, TA 
1988 s 806 
transitional provisions on introduction of 
current re basis, FA eee Sch 20 
paras 10-13 
treaty relief— 
current arrangements, TA 1988 s 788 
former arrangements (old law), TA 
1988 s 789 
overseas resident, tax credit, 
calculation of, FA 1989 s 115 
regulations, TA 1988 s 791; 
SI 1970/488 
Turkey, compulsory fund surcharge in, RI 
40 


UK residents and foreign enterprises, TA 
1988 s 8ISAZA 
underlying tax— 
computation of, TA 1988 s 799; PR 
19/10/79 
credit for, TA 1988 ss 806F, 806G 
foreign group, taxation as single entity, 
TA 1988 s 803A; RI 266 
meaning, TA 1988 s 792(1) 
relief for, SP 3/01 
restriction of relief for, TA 1988 
s 801 
split rate taxes, SP 3/01 
trade investment in overseas 
company— 
insurance company, ESC Cl(b) 
portfolio shareholder, ESC Cl (a) 
unilateral relief, TA 1988 s 790; SP-7/91, 
SP 12/93 : 


unitary taxation, withdrawal of relief, 
where imposed, ‘TA ae ss aAmeits 
US/UK agreement— é 
interpretation, PR 4/03. 


Index 


DOUBLE TAXATION RELIEF — contd 
USSR, agreement with, status of, SP 4/01 
years of commencement of income, 

restriction of credit, TA 1988 s 804 
Yugoslavia, status of conventions with, 
SP 3/07 


DREDGING 
allowances. See DREDGING ALLOWANCES 
contributions, exclusion of, CAA 2001 
s 533 
meaning, CAA 2001 s 484(4) 
DREDGING ALLOWANCES 
availability of, CAA 2001 s 484 
balancing allowances, entitlement to, 
CAA 2001 s 488 
contribution allowances, CAA 2001 s 543 
giving effect to, CAA 2001 s 489 
qualifying expenditure, meaning, CAA 
2001 s 485 
qualifying trade— 
meaning, CAA 2001 s 484(2) 
pre-trading expenditure, CAA 2001 
s 486 


writing-down, entitlement to, CAA 2001 
s 487 


DUAL RESIDENT COMPANIES 
group relief, application to, TA 1988 
s 404 


non-resident, treatment as, FA 1994 
ss 249-251 


DUAL RESIDENTS 
rollover relief, application to, TCGA 1992 
s 159 


settlement. See SETTLEMENTS 


EARNINGS 
benefits code— 
deductions from— 
credit-token provided, where, ITEPA 
2003 s 363 
employment-related benefit, 
provision of, ITEPA 2003 s 365 
living accommodation, provision of, 
ITEPA 2003 s 364 
non-cash voucher provided, where, 
ITEPA 2003 s 362 
scope of provisions, ITEPA 2003 
61 


S 
relationship with, ITEPA 2003 s 64 
chargeable overseas earnings, ITEPA 2003 
ss 23, 24 
deductions allowed— 
benefits or reimbursed expenses, 
representing— 
foreign accommodation and 
subsistence, for, ITEPA 2003 
s 376 
non-domiciled employees, duties 
performed in UK, ITEPA 2003 
ss 373-375 
personal security assets and services, 
for, ITEPA 2003 s 377 
scope of provisions, ITEPA 2003 
s 369 
travel costs and expenses where 
duties performed abroad, 
ITEPA 2003 ss 370-372 
deductibility provisions, meaning, 
ITEPA 2003,s 332 
double, prevention of, ITEPA 2003 
s 330 


earnings, not to exceed, ITEPA 2003 
s 329 

expenses, for, See EXPENSES 

general, ITEPA 2003 s 327 

income from which made, ITEPA 2003 
s 328 

order for making, ITEPA 2003 s 331 
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EARNINGS = contd 
deductions allowed — contd 
transitional provisions, ITEPA 2003 
SchiSsPt 5 
expenses treated as, ITEPA 2003 s 72 
general— 
delayed remittances, relief for, ITEPA 
2003 ss 35-37 
employees resident, ordinarily resident 
and domiciled in UK, ITEPA 
2003 ss 14-19 
meaning, ITEPA 2003 s 7(3) 
money, receipt of, ITEPA 2003 ss 18, 
31 


non-money, receipt of, ITEPA 2003 
ss 19, 32 
overseas Crown employment subject to 
UK tax, from, ITEPA 2003 s 28 
remitted to UK, ITEPA 2003 ss 33, 34 
tax year, for, ITEPA 2003 ss 16, 29 
year in which employment not held, 
ITEPA 2003 ss 17, 30 
meaning, ITEPA 2003 s 62 
money’s worth, meaning, ITEPA 2003 
s 62(3) 
payments treated as— 
director’s tax, on account of, ITEPA 
2003 s 223 
restrictive undertakings, for, TA 1988 
s 76ZA, ITEPA 2003 ss 225, 226 
sickness or disability, employee absent 
because of, ITEPA 2003 s 221 
tax, on account of, where deduction 
not possible, ITEPA 2003 s 222 
transitional provisions, ITEPA 2003 
Sch’ Pt3 
taxable— 
employees not resident in UK, ITEPA 
2003 s 27 
employees resident and ordinarily 


resident but not domiciled in UK, 


ITEPA 2003 ss 21-24 
employees resident but not ordinarily 
resident in UK, ITEPA 2003 
ss 25, 26 
employees resident, ordinarily resident 
or domiciled outside UK, ITEPA 
2003 ss 20-41 
meaning, ITEPA 2003 s10(2) 
net, calculation of, ITEPA 2003 s 11 
taxable specific— 
meaning, ITEPA 2003 s 10(3) 
net, calculation of ITEPA 2003 s 12 
EASEMENTS 
meaning— 
mines, quarries, etc, TA 1988 s 119(3) 
wayleave, electric line, TA 1988 
s 120(5) 
EDUCATION AND TRAINING 
charitable status of school— 
temporary loss of, ESC D47 
employee, for, TA 1988 ss 588, 589 
individual learning account— 
contributions to, exemption from 
ee tax liability, ITEPA 2003 
s 


excluded purposes, for, ITEPA 2003 
s 258 


meaning, ITEPA 2003 s 256 
non-deductible travel expenses, 
treatment of, ITEPA 2003 s 257 
staff, not generally available to, ITEPA 
2003 s 260 
unrelated assets, provision of, ITEPA 
03 s 259 
New Deal S0plus, payments under FA 
2000 s 84 
qualifying course for vocational training, 
phasing out, FA 1991 s 32(2), (2A) 


EDUCATION AND TRAINING ~ contd 


retraining courses, payment of expenses 
of, ITEPA 2003 s 311 

work-related. ms WORK-RELATED 
TRAININ 


EDUCATIONAL ESTABLISHMENTS 


gifts to, deduction for— 
further and higher education 
establishments, designated— 
England and Wales, SI 1992/42 
Sch Pt II 
Scotland, SI 1992/42 Sch Pt IV 
operation of relief, TA 1988 s 84 
schools, designated— 
England and Wales, SI 1992/42 
Sch Pt I 
Scotland, SI 1992/42 Sch Pt II 


ELECTRICITY BOARDS 


charge to tax on, TA 1988 
s 511(1)+{3), (6) 


ELECTRONIC COMMERCE 


websites and servers, tax status, PR 4/00 


ELECTRONIC COMMUNICATIONS 


acceptance of, SI 2003/2682 reg 192 
behalf of person, on, SI 2003/2682 

reg 195 
delivery of information and payments, 

proof of, SI 2003/2682 reg 196 
employee share schemes, SI 2007/792 
evidential provisions, SI 2002/3047 

regs 5-10, SI 2003/282 regs 5—10, 

SI 2007/792 regs 4-10 
identity of person sending or receiving, 

SI 2003/2682 reg 194, SI 2007/792 

reg 6 
incentives to use, 

corporation tax, no liability to, CTA 
2009 s 1287 
power to provide, FA 2000 s 143, 

Sch 38; SI 2003/2495 
intermediaries, use of, SI 2003/282 reg 4 
large and medium-sized employers, 

SI 2003/2682 reg 191 
large employers, by, SI 2003/2682 

regs 199-204 
managed service company, debts of, 

SI 2003/2682 regs 97A-97L 
mandatory e-filing, FA 2002 s 135 
mandatory payments, FA 2003 s 204; 

SI 2003/2682 regs 205-210 
meaning, SI 2003/2682 reg 189 
official computer system, meaning, 

SI 2003/282 reg 1(2) 
other provisions, use under, FA 2002 

s 136 
payment, proof of, SI 2003/2682 teg 197 
pensions, information CONCHMAE: 

SI 2006/570 
proof of content, SI 2003/2682 reg 193m 

SI 2007/792 reg 5 
regulations facilitating use of, FA 1999 

s 132, SI 2000/945 
restrictions on use of, SI 2002/3047 

regs 3, 4, SI 2003/282 reg3 
self-assessed tax, recovery of, : 

SI 2003/2682 regs 72E-72G_ 
statutory payment schemes, SL 2002/3047 
student loans, notices concerning 

repayment, SI 2002/680 reg oe 
subordinate legislation, paendats eater) 

TA 2003 s 208 
unauthorised means, use of, SI 2003/2682 

reg 198, SI 2007/792 reg 10 awat 


use of, FA 1999 s 132:biodsie8e oiloltzog 
EMOLUMENTS a OPQ A E; Reston Slaic! 
return or, requirement to make, payer, 
TMAi:1970's! L6stierl eh nO RRR iret 
work done abroad, for, SP AIT. joitodw 
EMPLOYED EARNERS sgrnistadind UNO 


See NIC section of this publication. ~~) 
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EMPLOYEE BENEFIT 
CONTRIBUTIONS 
restriction of deductions for, FA 2003 
Sch 24 
EMPLOYEE BENEFIT TRUST 
application of provisions, ITEPA 2003 
s 549 
attribution of interests in company, 
ITEPA 2003 ss 552-554 
meaning, ITEPA 2003 s 550 
qualifying disposals, meaning, ITEPA 
2003 s 551 


EMPLOYEE EARNING £8,500 OR 
MORE 


accommodation, living— 
Scotland, application to, ESC A56 
| beneficial loan. See BENEFICIAL LOANS 
benefit in kind, generally— 
earnings rate, calculation of ITEPA 
2003 s 218 
lower-paid employment, meaning, 
ITEPA 2003 s 217 
provisions not applicable, ITEPA 2003 
s 216 
related employments, ITEPA 2003 
s 220 
car— 
amounts added to earnings for, ITEPA 
2003 s 219 
appropriate percentage, reduction of 
value, SI 2001/1123 
mobile telephone, ITEPA 2003 s 319 
oil and gas rig or platform, transfers to 
and from mainland, exemption for, 
ESC A65 
security asset or service, FA 1989 s 50-52 
travelling expenses, relief for— 
director or employee, wife, 
accompanying, ESC A4(d) 
director between related companies, 
ESC A4(a) 
director non-profit making company, 
ESC A4(b) 
director professional practice, as part 
of, ESC A4(c) 
EMPLOYEE INDEMNITY INSURANCE 
See EMPLOYEE LIABILITY AND 
INDEMNITY INSURANCE 
EMPLOYEE LIABILITY AND 
INDEMNITY INSURANCE 
general principles, TA 1988 s 201AA 
post-employment deductions, FA 1995 
s 92 
=MPLOYEE SHARE OWNERSHIP 
PLAN 
conditional shares, PR 4/00 
deductions from salary, effect of, 
SI 2000/2090 


=MPLOYEE SHARE OWNERSHIP 
TRUSTS 


acquisition rules, FA 1989 Sch 5 para 11 
beneficiaries, FA 1989 Sch 5 para 4 
capital gains, PR 4/00 
chargeable amount— 
determination of, FA 1989 s 70 
limit on, FA 1989 s 72 
chargeable event— 
charge to tax on, FA 1989 s 68 
meaning, FA 1989 s 69 
contributions to, by company, tax relief 
for, FA 1989 s 67, FA 2003 s 142 
costs of establishing, deduction for, TA 
1988 s 85A 
establishment, position after FA 1989 
Sch 5 paras 12A, 13. ~ 
generally, FA 1989 Sch 5 paras 10, 14-17 
information, power to obtain, FA 1989 
s 73; TCGA 1992s 235 
qualifying period, FA 1989 s 69(4A) 


Index 


EMPLOYEE SHARE OWNERSHIP TRUSTS — 


contd 
qualifying purpose, expenditure for, FA 
1989 s 69(1)(d), (5) 
qualifying terms, transfer made on, FA 
1989 s 69(1)(d), (4), (4ZA), (6) 
qualifying transfer, FA 1989 s 69(1)(a), 
(2), (3) (3A) 
qualifying trust, FA 1989 Sch 5 
retention beyond seven years, FA 1989 
s 69(1)(c) 
rollover relief— 
acquisition period, meaning, TCGA 
1992 s 228(3) 
chargeable asset, meaning, TCGA 1992 
s 228(6) 
clawback of relief— 
general principles, TCGA 1992 s 232 
qualifying corporate bonds, 
replacement by, TCGA 1992 
s 234 
replacement of business assets, 
TCGA 1992 s 233 
conditions for relief— 
general principles, TCGA 1992 s 227 
trustees, beneficial entitlement of, 
TCGA 1992 ss 227(4), 228(10) 
double charge, prevention of, TCGA 
1992 s 236 
dwelling house, application to, TCGA 
1992 s 230 
entitlement period, meaning, TCGA 
1992 s 228(2) 
operation of relief, TCGA 1992 s 229 
ordinary share capital, meaning, 
TCGA 1992 s 228(9) 
prescribed period, meaning, TCGA 
1992 s 228(4) 
shares, application to, TCGA 1992 
s 231 
transfers, for, TCGA 1992 s 236A, 
Sch! 76 
unauthorised arrangement, meaning, 
TCGA 1992 s 228(5) 
securities— 
acquired by, FA 1989 Sch 5 paras 7-9 
meaning, FA 1989 s 69(12) 
setting up, deduction for costs of, CTA 
2009 s 1000 
transfer of securities, FA 1989 
s 69(7)}(11) 
trustees— 
appointment of, FA 1989 Sch 5 
paras 3-3C 
borrowing by, FA 1989 s 71 
functions, FA 1989 Sch 5 para 5 
sums received by, FA 1989 Sch 5 
para 6 


EMPLOYEE SHARE SCHEMES 


Q9UNAPPROVED) 
Bradford & Bingley ple, transfer of, PR 
2/4/09 
capital gains tax, application to, FA 1988 
s 84 


company reorganisations, etc, FA 1988 
s 82 
connected persons, application to, FA 
1988 s 83 
dependent subsidiary— 
meaning, FA 1988 s 86 
shares in, acquisition of, FA 1988 s 79 
information, Revenue power to obtain, 
FA 1988 s 85 
interest in shares, change in, FA 1988 s 81 
interpretation, FA 1988 s 87 
restrictions, removal of, FA 1988 s 78, PR 
14/4/ 


scope of provisions, FA 1988 s 77 
special benefits, FA 1988 s 80 
transitional, FA 1988 s 88 
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EMPLOYEE TRUST ENFORCEMENT OF JUDGMENTS = contd 
See also EMPLOYEE BENEFIT TRUST county court— 


beneficiary, transfer of assets to, tax 
charge on trustees, ESC D35 
disposal by trustees, relief for, TCGA 
1992 s 239ZA 
inheritance tax exemption, application to 
capital gains tax, TCGA 1992's 239 
EMPLOYEE-CONTROLLED COMPANY 
interest in, loan to buy, TA 1988 s 361; 
ESC A43 
meaning, FA 1988 s 87(2), ITEPA 2003 
s 421H 
recovery of capital, TA 1988 s 363(1), (2) 
shares in, provisions applying, FA 2004 
s 86 
EMPLOYEES 
See also EMPLOYED EARNERS; PAYE; 
SCHEDULE E 
earning £8,500 or more. See EMPLOYEE 
EARNING £8,500 OR MORE 
former, deductions for liabilities— 
connected contracts,. ITEPA 2003 
s 561 
deductible payment, meaning, ITEPA 
2003 s 558 
former employment, relating to, 
ITEPA 2003 s 559 
meaning, ITEPA 2003 s 562 
office-holders, ITEPA 2003 s 564 
qualifying insurance contract, 
meaning, ITEPA 2003 s 560 
total income, from, ITEPA 2003 
ss 555-557 
meaning, TMA 1970 s 15(13) 
non-resident, application of PAYE, TA 
1988 s 203D 
non-UK employer, application of PAYE, 
TA 1988 s 203C 
secondment— 
charity, to, deduction for, TA 1988 
s 86, CTA 2009 s 70 
educational establishment, to, 
deduction for, TA 1988 s 86, CTA 
2009 s 70 
set construction workers, status of, RI 
status, guide to, Mise III 
termination of employment, payments in 
lieu of notice, RI 249 
training course provided by employer— 
employee, benefit not chargeable, TA 
1988 s 588(1) 
employer, deduction for, TA 1988 
s 588(3), (4) 
failure of compliance, TA 1988 
s 588(5)-(7) 


war injuries, payment for, disallowance of, 


TA 1988 s 587 
work-related training. See 
WORK-RELATED TRAINING 
EMPLOYERS 
records, review of, EC/FS1, EC/FS2 
EMPLOYERS’ ASSOCIATION 
See also TRADE UNIONS 
exemption of, TA 1988 s 467(1)-(3) 
meaning, TA 1988 s 467(4)(b), (bb) 
EMPLOYMENT AND SUPPORT 
ALLOWANCE 
PAYE, operation of, SI 2003/2682 
regs 181-184 
ENERGY-SAVING ITEMS 
expenditure on, deduction from property 
business profits, CTA 2009 
- ss 251-253 
meaning, CTA 2009 s 251(5) 
ENFORCEMENT OF JUDGMENTS 
commencement of pretigions 
SI 2007/2709 


transfer of difatobeaals TCEA 2007 
s 67 
warrants of control, TCEA 2007 s 69 


goods, taking control of 


amended provisions, TCEA 2007 
Sch 13 
application of proceeds, TCEA 2007 
Sch 12 para 50 
assignee or nominee, application to, 
TCEA 2007 Sch 12 para 61 
best price, obtaining, TCEA 2007 
Sch 12 para 37 
binding property in goods, TCEA 2007 
Sch 12 para 4 : 
care of goods, TCEA 2007,Sch 12 
para 35 
Commissioners, by, FA 2008's 127 
common law rules, replacement of, 
TCEA 2007 s 65 
costs, TCEA 2007 Sch 12 para 62 
creditor, remedies available to, TCEA 
2007 Sch 12 para 67 
Crown preference, abolition, TCEA 
2007 s 88 
Crown, provisions binding, TCEA 
2007 s 89 
debtor, remedies available to, TCEA 
2007 Sch 12 para 66 
enactment, writ or warrant, procedure 
under, TCEA 2007 s 62. 
enforcement agents— 
acting as, TCEA 2007 s 63 
certificate to act as, TCEA 2007 s 64 
entry on premises, TCEA 2007 
Sch 12 paras 14-30 
exempt individuals, TCEA 2007 s 63 
inventory by, TCEA 2007 Sch 12 


para 34 
meaning, TCEA 2007 Sch 12 para 2 
reasonable force, use of, TCEA 2007 
Sch 12 paras 17-22 
goods other than securities, » 
abandonment, TCEA 2007 , 
Sch 12 paras 52-SAdek 
goods which may be taken, TCEA 
2007 Sch 12 para 9 
highway, goods on, TCEA 2007 Sch 12 
paras 31-33 
insolvency provisions, relation to, 
TCEA 2007 Sch 12 para 69 | 
interpretation, TCEA 2007 Sch 12 Pt 1 
limitation of liability, TCEA ee 
Sch 12 paras 63-65 ~ 
means of, TCEA 2007 Sch 12 pard 13 
notice of enforcement, TCEA 2007 
Sch 12 para 71")! 
offences, TCEA 2007 Sch 12 para 68 
power of High Court to stay . 
execution, TCEA 2007 s 70 : 
pre-commencement enforcement, | 
TCEA;2007 s:6608°) AM) poi 
procedure, TCEA 2007 Sch 12 Pt 2s 
regulations, TCEA 2007 $90.5) 20>: 
sale, TCEA 2007 Sch 12 paras 38-46... 
securities, abandonment, TCEA 2007 
Sch 12 paras 55-57 ya. sidesa ; 
securities, holding and disposal of, - 
TCEA 2007 Sch: 12. paras 47-49 
third party, goods claimed by, TCEA 
2007 Sch 12 para 60.05 4 
time limit, TCEA 2007 ‘Sch 12-para 8 2120: 
title, passing, TCEA 2007 Sch 12 9+° 


para 5/4 softy aoitizog dasmdeildssie: 
valuation, TCEA 2007, ‘Sch 12 para 36 
value of goods, TCEA 2007 Sch AAplisisn 38 


para 12. .nisirid Shdiogq .nortismnotai 


magistrates’ courts, warrants of control, » 


TCEA®2007 s 682) A‘ share gnivtilensp 
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ENFORCEMENT OF JUDGMENTS ~ contd 


summary warrant, by, FA 2008 s 128 


ENTERPRISE INVESTMENT SCHEME 


51% subsidiary, meaning, TA 1988 
s 312(1) 
acquisition of issuing company— 
carry over of obligations, ITA 2007 
s 248 
continuity of relief, ITA 2007 s 247 
substitution of new shares for old, ITA 
2007 s 249 
acquisition of share capital, ITA 2007 
s 233 
acquisition of trade or trading assets, 
ITA 2007 s 232 
administration of issuing company— 
generally, ITA 2007 s 182 
meaning, ITA 2007 s 252 
amendment of requirements by order, 
ITA 2007 s 200 
amount, ITA 2007 s 158 
appeals against s 234(3)(b) notices, ITA 
2007 s 236 
appraisal licence, meaning, TA 1988 
s 312(1) 
approved investment fund, application to, 
TA 1988 s 311(2A)-(6) 
assessments, ITA 2007 s 235 
time limits, ITA 2007 s 237 
associate, ITA 2007 s 253 
attribution to shares, ITA 2007 s 201 
bare trust, application to, TA 1988 
s 311(2), ITA 2007 s 250 
call options, ITA 2007 s 211 
capital gains tax, relief from charge to— 
general provisions, TCGA 1992 5 150A 
reduction of, TCGA 1992 s 150B 
carry over of obligations, ITA 2007 s 248 
carrying on qualifying business activity, 
ITA 2007 s 183 
commencement, FA 1994s 137 Sch 15, 
ITA 2007 s 156 
compliance certificates— 
appeal against refusal, ITA 2007 s 206 
generally, ITA 2007 s 204 
penalties for fraudulent certificate, ITA 
2007 s 207 
compliance statements— 
generally, ITA 2007 s 205 
penalties for fraudulent certificate, ITA 
2007 s 207 
conditions, ITA 2007 s 157 
connected persons— 
directors, TA 1988 s 291A 
persons interested in capital etc of 
company, TA 1988 s 291B 
connection with issuing company-— 
directors, ITA 2007 s 167 
directors excluded from connection, 
ITA 2007 s 168 
directors qualifying despite connection, 
ITA 2007 s 169 
employees, ITA 2007 s 167 
generally, ITA 2007 s 166 
partners, ITA 2007 s 167 
person interested in capital of 
company, ITA 2007 s 170 
person subscribing for shares under 
arrangements, ITA 2007's 171 
control and independence, ITA 2007 
s 185 


controlling interest, meaning, TA 1988 
s 298(1), (2) 

definitions— 
associate, ITA 2007 s 253. : 
disposal of shares, ITA 2007 s 254 
excluded activities, ITA 2007 s 192 
issue of shares, ITA 2007 s 255 
minor, ITA 2007 s 257 
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ENTERPRISE INVESTMENT SCHEME -~ contd 


definitions — contd 
qualifying 90% subsidiary, ITA 2007 
s 190 
qualifying subsidiary, ITA 2007 s 191 
qualifying trade, ITA 2007 s 189 
relief, ITA 2007 s 156 
termination date, ITA 2007 s 256 
development licence, meaning, TA 1988 
s 312(1) 
disposal of shares— 
before end of relevant period, TA 1988 
s 299(1)-(4) 
call options, ITA 2007 s 211 
cases where maximum relief not 
obtained, ITA 2007 s 210 
generally, ITA 2007 s 209 
identification of shares, ITA 2007 
s 246 
meaning, ITA 2007 s 255 
put options, ITA 2007 s 212 
transfers between spouses or civil 
partners, ITA 2007 s 245 
eligible shares, meaning, TA 1988 
ss 289(7), 312(4A) 
excluded activities— 
amendment by order, ITA 2007 s 200 
facilities for another business, ITA 
2007 s 199 
hotels, etc, ITA 2007 s 197 
licence fee receipts, ITA 2007 s 195 
meaning, ITA 2007 s 192 
nursing homes, ITA 2007 s.198 
property development, ITA 2007 s 196 
residential care homes, ITA 2007 s 198 
retail distribution, ITA 2007 s 193 
royalty receipts, ITA 2007 s 195 
services for another business, ITA 2007 
s 199 
ship leasing, ITA 2007 s 194 
wholesale distribution, ITA 2007 s 193 
exploration licence, meaning, TA 1988 
s 312(1) 
facilities for another business, ITA 2007 
s 199 
film, meaning, TA 1988 s 298(5) 
general requirements— 
maximum amount raised, ITA 2007 
s 173A 
minimum period, ITA 2007 s 176 
no pre-arranged exits, ITA 2007 s 177 
no tax avoidance, ITA 2007 s 178 
overview, ITA 2007 s 172 
purpose of the issue, ITA 2007 s 174 
qualifying business activity, ITA 2007 
sl 79 


shares, ITA 2007 s 173 
use of the money raised, ITA 2007 
s 175 
gross assets of issuing company, ITA 
2007 s 186, SP 2/06 
hotels, etc, ITA 2007 s 197 
husband and wife, TA 1988 s 304 
information, Revenue power to obtain, 
TA 1988 s 310 
information to be provided— 
investor, by, ITA 2007 s 240 
issuing company, by, ITA 2007 s 241 
power to require, ITA 2007 ss 242-243 
secrecy, ITA 2007 s 244 
insignificant value, receipts of, TA 1988 
s 301A 
interest, ITA 2007 s 240 
interpretation, TA 1988 s 312 
issue of shares, ITA 2007 s 255 
issuing company requirements— 
administration, and, ITA 2007 s 182 
carrying on qualifying business 
activity, ITA 2007 s 183 
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ENTERPRISE INVESTMENT SCHEME — contd ENTERPRISE INVESTMENT SCHEME ~- contd 


issuing company requirements — contd 
control and independence, ITA 2007 
s 185 
gross assets, ITA 2007 s 186 
overview, ITA 2007 s 180 
proper managing subsidiaries, ITA 
2007 s 18 


qualifying subsidiaries, ITA 2007 s 187 
receivership, and, ITA 2007 s 182 
trading, ITA 2007 ss 181-182 
unquoted status, ITA 2007 s 184 
licence fee receipts, ITA 2007 s 195 
location of activity, SP 3/00 
loans linked to investment in shares, TA 
1988 s 299A 
loans to investors, SP 6/98 
meaning, ITA 2007 s 156 
market value, meaning, TA 1988 s 312(5) 
minimum period, ITA 2007 s 176 
modified appraisal licence, meaning, TA 
1988 s 312(1) 
modified development licence, meaning, 
TA 1988 s 312(1) 
modified exploration licence, meaning, 
TA 1988 s 312(1) 
new consideration, meaning, TA 1988 
s 254(1) 
no connection with issuing company 
requirement— 
connection with issuing company, ITA 
2007 ss 166-171 
generally, ITA 2007 s 163 
no linked loans requirement, ITA 2007 
s 164 
no pre-arranged exits, ITA 2007 s 177 
no tax avoidance requirement— 
generally, ITA 2007 s 178 
qualifying investor, ITA 2007 s 165 
nominees— 
application to, TA 1988 s 311(1) 
approved investment fund, ITA 2007 


s 251 
generally, ITA 2007 s 250 
Northern Ireland licence, meaning, TA 
1988 s 312(1) 
number of employees requirement, ITA 
2007 s 186A 
nursing homes, ITA 2007 s 198 
meaning, TA 1988 s 298(5), Sch 28B 
para 5(1) 
oil extraction activities, meaning, TA 
1988 s 502(1) 
oil rig, meaning, TA 1988 s 298(5) 
option over shares, TA 1988 
s 299(5), (SA) 
other reliefs, ITA 2007 s 161 
overview, ITA 2007 s 160 
periods A, B and C, ITA 2007 s 159 
pleasure craft, meaning, TA 1988 s 298(5) 
pre-arranged exits, TA 1988 s 299B 
property development, ITA 2007 s 196 
meaning, TA 1988 s 298(5), Sch 28B 
para 5(1) 
property managing subsidiaries of issuing 
company, ITA 2007 s 188 
purpose of the issue, ITA 2007 s 174 
put options, ITA 2007 s 212 
qualifying activities, raising money for, 
RI 148 


qualiyi business activity, ITA 2007 
N 


qualifying companies, TA 1988 s 293 
qualifying individuals, TA 1988 s 29] 
qualifying investor— 
connection with issuing company, ITA 
2007 ss 166-171 
no connection with issuing company 
requirement, ITA 2007 s 163 


qualifying investor — contd 
no linked loans requirement, ITA 2007 
s 164 
no tax avoidance requirement, ITA 
2007 s 165 
overview, ITA 2007 s 162 
requirements, ITA 2007 ss 163-165 
qualifying 90% subsidiary, ITA 2007 
s 190 


qualifying subsidiaries of issuing 
company, ITA 2007 s 187 
qualifying subsidiary, ITA 2007 s 191 
qualifying trade, ITA 2007 s 189 
adventure in nature of trade excluded, 
TA 1988 s 298(3) 
commercial basis necessary, TA 1988 
s 297(8) 
excluded activities, TA 1988 s 297(2) 
films, production and distribution of, 
TA 1988 s 297(4) 
generally, RI 120 
location of trade, TA 1988 s 289(2) 
non-qualifying activities, RI 120 
oil extraction activities, TA 1988 
s 297(9) 
research and development, TA 1988 
s 297(5) 
retail distribution, TA 1988 s 297(3) 
ship chartering, TA 1988 s 297(6), (7) 
wholesale distribution, TA 1988 
s 297(3) 
receivership of issuing company— 
generally, ITA 2007 s 182 
meaning, ITA 2007 s 252 
reduction of relief— 
acquisition of share capital, ITA 2007 
s 233 
acquisition of trade or trading assets, 
ITA 2007 s 232 
disposal of shares, ITA 2007 
ss 209-212 
overview, ITA 2007 s 208 
procedure, ITA 2007 ss 235-244 
relief subsequently found not to have 
been due, ITA 2007 s 234 
repayments of share capital to other 
persons, ITA 2007 ss 224-231 
value received by investor, ITA 2007 
ss 213-223 
reinvestment, relief for— 
accrual time, meaning, TCGA 1992 
Sch 5B para 1(1)(a) - 
acquisition of share capital by new 
company, TCGA 1992 — 5B 
para 8 
applivation of, TCGA 1992 Sch 5B 
para | 
call options, TCGA 1992 Sch 5B 
para 12 
chargeable event, TCGA 1992 Sch 5B 
paras 3-5 
claims, TCGA 1992 Sch 5B para 6 
failure of conditions of application, 
TCGA 1992 Sch 5B para 1A 
information, duties and powers, TCGA 
1992 Sch 5B para l6 
insignificant repayments, TOGA 1992 
Sch 5B para 14AA re 
investor, meaning, TCGA 1992 Sch 5B 
para 1(1)(a) 
investment-linked loans, TCGA’ 1992 
Sch SB para 15 a WAT Do 28 
original gain, TCGA 1992 Sch SB ~ 


paras 1(1)(a), 2 VEL sigiaozet 
pre-arranged exits, TCGA 1992 ‘Sch 5B 
para 11 rvilos pale 


put options, TCGA 1992 Sch. re ‘tespueai 
para 12 \°¢ AT] aonim 
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reinvestment, relief for — contd 

qualifying investment, meaning, 
TCGA 1992 Sch 5B 
paras 1(2), (4) 

qualifying time, meaning, TCGA 1992 
Sch 5B para 1(3) 

reconstructions and amalgamations, 
TCGA 1992 Sch 5B para 9 

reorganisations, TCGA 1992 Sch 5B 
para 7 

replacement value, receipt of, TCGA 
1992 Sch 5B paras 13B, 13C 

same company etc, reinvestment in, 
TCGA 1992 Sch 5B para 10 

trustees, TCGA 1992 Sch 5B paras 17, 
18 


value received by investor, TCGA 1992 
Sch 5B para 13 

value received by persons other than 
investor, TCGA 1992 Sch 5B 


para 14 
relevant period, meaning, TA 1988 
s 312(1A) 
relevant shares, ITA 2007 s 157 
relief— 
attribution of, to Shires TA 1988 
s 289B 
claims— 


entitlement, ITA 2007 s 203 
supporting documents, ITA 2007 
ss 204-207 
timing, ITA 2007 s 202 
eligibility for, TA 1988 s 289 
general requirements, ITA 2007 
ss 172-179 
generally, ITA 2007 s 157 
issuing company, ITA 2007 
ss 180-200 
qualifying investor, ITA 2007 
ss 161-171 
form of, TA 1988 s 289A, ITA 2007 
s 258 
procedure for claiming, TA 1988 s 306 
relief subsequently found not to have 
been due— 
appeals against s 234(3)(b) notices, 
ITA 2007 s 236 
generally, ITA 2007 s 234 
repayments of share capital to other 
persons— 
generally, ITA 2007 s 224 
insignificant amounts, ITA 2007 s 225 
maximum relief not obtained for issue, 
ITA 2007 s 229 
more than one issue of shares, where, 
ITA 2007 s 226 


restriction of withdrawal of relief, and, 


ITA 2007 s 231 
single issue affects more than one 
individual, where, ITA 2007 s 227 
single issue treated as made partly in 
previous tax year, where, ITA 
2007 s 228 
within 12 months, ITA 2007 s 230 
replacement capital, no relief for, TA 
1988 s 302 
replacement value, receipt of, TA 1988 
s 300A 
research and development, meaning, TA 
1988 s 312(1) 
residential care homes, ITA 2007 s 198 
meaning, TA 1988 s 298(5), Sch 28B 
para 5(1) 
retail distribution, ITA 2007 s 193 
trade of, meaning, TA 1988 s 297(3) 
royalty receipts, ITA 2007 s 195 
services ~ another business, ITA 2007 
sl 


ENTERPRISE INVESTMENT SCHEME - contd 


share capital, acquisition by new 
company, TA 1988 s 304A 
shares, ITA 2007 s 173 
shares of the same class, TA 1988 
s 312(4B) 
ship leasing, ITA 2007 s 194 
sound recording, meaning, TA 1988 
s 298(5) 
subscription limits— 
maximum— 
for 1993-94, FA 1994 Sch 15 
para 3(3), (4) 
for 1994-95 et seq, TA 1988 s 290(2) 
minimum, TA 1988 s 290(1) 
subsidiaries— 
application to (conditions), TA 1988 
s 308(1)-(4), (5)(c) 
meaning, TA 1988 s 312(1) 
substitution of new shares for old, ITA 
2007 s 249 
taper relief, application to deferred gains, 
TCGA 1992 s 150C 
termination date, ITA 2007 s 256 
time of claims, ITA 2007 s 202 
trading— 
ceasing to meet requirement, ITA 2007 
s 182 


perma ITA 2007 s 181 
unquoted company, meaning, TA 1988 
s 312(1), (1B)-(1E) 
unquoted status of issuing company, ITA 
2007 s 184 
use of the money raised, ITA 2007 s 175 
value recerved— 
amount, ITA 2007 s 217 
by person other than claimant, TA 
1988 s 303 
connected persons, by and from, ITA 
2007 s 221 
from company, TA 1988 ss 300, 301 
generally, ITA 2007 s 213 
insignificant, TA 1988 ss 301A, 303AA 
maximum relief not obtained, where, 
ITA 2007 s 220 
more than one issue of shares, ITA 
2007 s 218 
part of share issue treated as made in 
previous tax year, where, ITA 
2007 s 219 
receipts of insignificant value, ITA 
2007 ss 214-215 
relevant circumstances, ITA 2007 s 216 
replacement value, ITA 2007 
ss 222-223 
wholesale distribution, ITA 2007 s 193 
trade of, meaning, TA 1988 s 297(3) 
winding up of company, effect of, TA 
1988 s 293(5)(b) 
withdrawal of relief, TA 1988 s 307 
acquisition of share capital, ITA 2007 
s 233 
acquisition of trade or trading assets, 
ITA 2007 s 232 
disposal of shares, ITA 2007 
ss 209-212 
overview, ITA 2007 s 208 
procedure, ITA 2007 ss 235-244 
assessments and appeals, ITA 2007 
s 235-239 
information to be provided, ITA 
2007 ss 241-244 
interest, ITA 2007 s 240 
relief subsequently found not to have 
been due, ITA 2007 s 234 
repayments of share capital to other 
persons, ITA 2007 ss 224-231 
value received by investor, ITA 2007 
ss 213+223 
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ENTERPRISE ZONES 
commercial buildings in, CAA 2001 s 281 
industrial buildings allowances. See 
INDUSTRIAL BUILDINGS 
ALLOWANCE 
termination of, PR 15/1/88 
ENTERTAINERS AND SPORTSMEN 
non-resident. See NON-RESIDENT 
ENTERTAINERS AND 
SPORTSPERSONS 
theatrical entertainers— 
break in professional activities, 
meaning, ESC A75 
meaning, ESC A75 
standard contract of, meaning, ESC 
A75 
transition to Sch E taxation, ESC A75 
treatment of, PR 28/12/90 
ENTREPRENEURS, RELIEF FOR 
amount of, TCGA 1992 ss 169N-169P 
business assets, material disposal of, 
TCGA 1992 s 1691 
claim, TCGA 1992 s 169M 
interpretation, TCGA 1992 s 169S 
introduction of, TCGA 1992 s 169H 
location of activity, SP 3/00 
loans to investors, SP 6/98 
relevant business assets, TCGA 1992 
s 169L 
relevant material disposal, disposal 
associated with, TCGA 1992 s 169K 
reorganisation, 
provision disapplied on, TCGA 1992 
s 169Q 


qualifying corporate bonds, involving 
acquisition of, TCGA 1992 
s 169R 
statement on reform, PR 24/1/08 
trust business assets, disposal of, TCGA 
1992 s 169J 
EQUALISATION RESERVES 
business other than mutual business, 
SI 1996/2991 reg 6 
credit insurance business, reserves 
maintained for purposes of, 
SI 1996/2992 regs 11-14 
double taxation relief, SI 1996/2991 
reg 10 
EC companies, SI 1996/2991 reg 7 
general business, TA 1988 s 444BA 
insurance business carried on outside the 
UK, SI 1996/2991 reg 8 
mutual business, TA 1988 s 444BB; 
SI 1996/2991 reg 6 
non-annual accounting etc, TA 1988 
s 444BC; SI 1996/2991 reg 5 
non-resident companies, TA 1988 
Ss 444BB; SI 1996/2992 reg 9 
other equalisation reserves, TA 1988 
s 444BD 
overseas business, TA 1988 s 444BB 
regulations, SI 1996/2991 
EQUITY NOTE 
interest, treated as distribution, TA 1988 
s 209(2)(e)(vii) 
meaning, TA 1988 s 209(9)-(11) 
ERROR OR MISTAKE 
limitation period, FA 2004 s 320 
prescriptive period, FA 2004 s 321 
returns and documents, in, PR 1/4/08 
ESTATE OF DECEASED PERSONS 
administration of — 
absolute interest in residue, TA 1988 
ss 696, 697, 700(2) 
beneficiaries, taxation at lower rate, TA 
1988 s 698A, F(No 2)A 1997 5 33 
completion of, adjustments on, TA 
1988 s 700 
deceased person, another, interest in 
estate of, TA 1988 s 698(1) 


ESTATE OF DECEASED PERSONS = contd 
administration of = contd 
discretionary interest in residue, TA 
1988 s 698(3); SP 4/93 
discretionary trust, income treated as 
income of trustees of, F(No 2)A 
1997 s 33(1) 
distribution of assets to legatees, 
TCGA 1992 s 62(4); PR June 
1967 ; 
limited interest in residue, TA 1988 
ss 695, 700(3) 
non-qualifying distributions, treatment 
of, F(No 2)A 1997's 21. 
personal representatives’ income 
consisting of company 
distributions, tax treatment, 
F(No 2)A 1997 s. 330 
successive interest in residue, TA 1988 
s 698(1A), (1B), (2) 
beneficiaries’ income from— 
corporation. tax— 
absolute interest, CTA 2009 s 935(1) 
absolute interests in residue, CTA 
2009 s 937 
administration period, meaning, 
CTA 2009 s:938(1) ° 
assessment, adjustments and claims 
after administration period, 
CTA 2009's 965 
basic amount of estate income, 
calculation, CTA 2009 
ss 943-947 
basic amount of estate income, 
calculation, absolute interests, 
CTA 2009 ss 943, 948-952 
charge to, CTA 2009 s 934... 
discretionary interest, CTA 2009 
s 935(3) 
discretionary interests in ress 
CTA 2009 s 940. 
estate income, meaning, CTA 2009 
s 934(2) 
estate, meaning, CTA 2009 s 934(2) 
final accounting period, meaning, 
CTA 2009 s 938(3) 
final tax year, meaning, CTA 2009 
s 938(4) 
foreign estate, meaning, CTA 2009 
s 936 


ee estates having borne UK 
income tax,. relief for, CTA 
2009 ss 960, 961 
income charged— 
foreign estates, CTA 2009 s 942 
UK estates, CTA 2009,s 941. 
income from which basic amounts 
treated as paid, CTA 2009 _ 
962 


income treated as haying borne. 
income tax, CTA "A. 3009 § $963 
infty power to obtain, CTA _ 


66 
limited inteieat CTA 2009 s s 9350) 
limited interests in residue, C TA. , 
‘2009 s 939° ' 
personal representatives, ffieaning, 
CTA 2009 s 968 = 
statements relating to estate ae? 
CTA 2009 s 967 _ 
successive interests, CTA 2009 
ss 953-959 \ oJ 5 
transfers of assets enunschte: nen nsbtes) 
payments, CTA 2009 96° Bott 
eae provisions, CTA 2009 
2 Pt 12° AT! .cowudrnizib lists: 
types SF estate te apr CTA 2009 
ss 937-940 | Pl iqisost Yilsyor 
UK estate meaning,’ CTA:2009"1 aavivise 
s 936 e 
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ESTATE OF DECEASED PERSONS ~ contd 


beneficiaries’ income from = contd 
income tax— 

absolute interests, ITTOIA 2005 
ss 660-670 

calculation of estate income, 
ITTOIA 2005 ss 660-664 

charge to tax on estate income, 
ITTOIA 2005 ss 649-651 

estate income, types of, ITTOIA 
2005 ss 652-655 

general provisions, ITTOIA 2005 
ss 683-686 

foreign income, ITTOIA 2005 s 658 

foreign estates having borne UK 
income tax, relief for, ITTOIA 

) 2005 ss 677, 678 

income charged, ITTOIA 2005 
ss 656, 657 

person liable, ITTOIA 2005 s 695 

successive interests, ITTOIA 2005 
ss 671-676 

deficiency of income, allowance for, ESC 


income of administration period, claim to 
repayment of tax, SP 7/80 
information, power to obtain, TA 1988 
s 700(4) 
interpretation provisions, TA 1988 s 701 
legatee, not resident/not ordinarily 
resident, ESC Al4 
non-resident, payment to, double taxation 
relief, SP 3/86 
purchase of own shares, ownership by, 
TA 1988 s 229(2) 
Scotland, application to, TA 1988 s 702 
untaxed sums, treatment of, TA 1988 
s 699A, F(No 2) A 1997s 21, 33 
ESTATE DUTY 
acceptance of property in lieu, SP 6/87 
heritage objects, calculation of duty, SP 


valuation for, application of, TCGA 1992 
Sch 11 para 9 
EURO 
adoption, possible, FA 2004 s 324 
EUROBONDS 
deduction of tax from yearly interest 
payments, and, ITA 2007 s 882, PR 
7/4/08 


definition, ITA 2007 s 987 
quoted, interest on— 
regulations— ~ 
faith ga ST 1996/1799 regs 3-6, 
172 ba 
generally, SI 1996/1799 regs 1, 2 
information to be provided to Board 
by relevant payers, 
SI 1996/1799 reg 9 
inspection of records by officer of 
Board, SI 1996/1799 reg 10 
notices by Board to relevant payers, 
SI 1996/1799 reg 7 
quarterly returns by relevant payers, 
SI 1996/1799 reg 8 
records, keeping, SI 1996/1799 
reg I1 
treatment of, SP 8/84 
EUROPEAN COMMISSION 
detached national experts, subsistence 
allowance, ITEPA 2003 s 304 
EUROPEAN COMMUNITY 
economic and monetary union, functions 
relating to, FA 1999 s 131 
EUROPEAN COMPANY 
merger, formation by— 
capital allowances, CAA 2001s 561A 
continuity for transitional Ss eageae 
F(No 2)A 2005's 6100 05 
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EUROPEAN COMPANY -— contd 
merger, formation by — contd 
derivative contracts, treatment of, FA 
2002 Sch 26 para 30B 
groups, TCGA 1992's 170(10A), FA 
2002 Sch 29 para 51A 
intangible fixed assets, treatment of, 
FA 2002 Sch 29 paras 85A, 87 
loan relationships, treatment of, FA 
1996 Sch 9 para 12B 
securities issued on, treatment of, 
TCGA 1992 s 140G 
UK tax charge, leaving assets within, 
TCGA 1992 s 140E 
UK tax charge, not leaving assets 
within, TCGA 1992 s 140F 
residence, FA 1988 s 66A 


EUROPEAN ECONOMIC INTEREST 
GROUPING 
address— 
nullity, 2137/85/EEC Art 15 
situation, 2137/85/EEC Art 12 
transfer, 2137/85/EEC Arts 13, 14 
applicable law, 2137/85/EEC Arts 2, 36 
assignment, 2137/85/EEC Art 22 
charge to tax on, TA 1988 s SIOA 
filing requirements, 2137/85/EEC Art 7 
formation— 
contract for, 2137/85/EEC Art 5 
generally, 2137/85/EEC Art 1 
notice of, 2137/85/EEC Art 11 
fraudulent or negligent conduct of, TMA 
1970 s 36(4) 
generally, 2137/85/EEC Arts 16, 25, 
41-43 


information entitlements, 2137/85/EEC 
Art 18 
liabilities, 2137/85/EEC Arts 9, 24 
liability to tax, ITA 2007 s 842 
limitation period, 2137/85/EEC Art 37 
management, 2137/85/EEC Arts 19, 20 
meaning, TMA 1970 s 98B(1) 
membership of, 2137/85/EEC Arts 4, 
26-30, 33, 34 
penalty for failure to make return, TMA 
1970 s 98B 
profits etc, 2137/85/EEC Arts 21, 40 
prohibitions, 2137/85/EEC Arts 3, 23, 38 
publicity requirements, 2137/85/EEC 
Art 8 
purposes, 2137/85/EEC Art 3 
registration, 2137/85/EEC Arts 6, 10 
returns 
incorrect return, fraud or negligence, 
TMA 1970 s 98B(5) 
requirement to make, TMA 1970 
s12A 
voting etc, 2137/85/EEC Art 17 
winding up, 2137/85/EEC Arts 31, 32, 35 
EUROPEAN UNION 
Andorra, mutual assistance provisions, 
FA 2004 s 322 
arbitration convention— 
implementation in UK, TA 1988 
s 815B 
information, disclosure of, TA 1988 
s 816(2A); FA 1989 s 182A 
text of, 90/434/EEC 
business rules (Denmark), description of, 
94/79/EC Note 4 
capital movements directive— 
implementation in UK, SI 1990/1671; 
SP/2/92 


text of, 88/361/EEC 
corporate sector, comparative figures on 
size of, 94/79/EC Note 3 
corporation and income tax rates in, 
comparison of, 94/79/EC Note | 
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EUROPEAN UNION - contd EXEMPT INCOME (ITTOIA 2005) — contd 


Ecofin Council meeting (1/12/97), 
conclusions concerning taxation 
policy, 98/C2/01 

EEC treaty, text of, Part 3 Title III, VI, 
VII, Part 5 Title I 

income received by non-resident in 
member state, taxation of, 94/79/EC 

incorporated enterprise, tax consequences 
of conversion into, 94/79/EC Note 2 

mergers directive— 
implementation in UK, TA 1988 
s 815A; TCGA 1992 
ss 140A—-140D 
regulations, FA 2007 s 110 
text of, 90/434/EEC 
mutual assistance directive— 
information, disclosure of, FA 1990 
s 125 
notifications, F(No 2)A 2005 s 68 
text of, 77/799/EEC 

parent/subsidiary companies directive, 
text of, 90/435/EEC 

single currency— 

Euroconversion— 
accrued income scheme, 

SI 1998/3177 regs 31-35 
agreements for sale and repurchase 

of securities, SI 1998/3177 

regs 13-19 
chargeable gains, SI 1998/3177 

regs 36-39 
controlled foreign companies, 

SI 1998/3177 reg 40 
debt contracts and options, 

SI 1998/3177 reg 11 
deductibility of costs, SI 1998/3177 

regs 4-6 
exchange gains and losses, 

SI 1998/3177 reg 7 
interest rate and currency contracts 

and options, SI 1998/3177 

regs 8-10 
local currency elections, 

SI 1998/3177 regs 41-47 
meaning, SI 1993/3177 reg 3 
relevant discounted securities, 

SI 1998/3177 reg 12 
stock lending arrangements, 

ST 1998/3177 regs 20-23 

ina emissions allowances, FA 2007 


16 
EVIDENCE 
fraudulent conduct, admissibility in cases 
of, TMA 1970 s 105 
General or Special Commissioners, in 
proceedings before, TMA 1970 5 52 
tax in arrear, TMA 1970 s 70 
EX GRATIA PAYMENTS 
termination of office or employment due 
to retirement or death, made on, PR 
15/2/07 
EXCHANGE RATE 
fluctuations, SP 3/85, SP 2/02 
EXCHEQUER ACCOUNTS 
meaning, FA 2008 s 158(6) 
payments from— 
financial claims, FA 2008 s 158 
mechanism for, FA 2008 s 159 
power of at to make, FA 2008 
sl 
EXEMPT INCOME (ITTOIA 2005) 
aoa payments to, ITTOIA 2005 
s 744-747 
approved SIP distributions, ITTOIA 2005 
s 


commercial payments, ITTOIA 2005 
ss 727, 728 

commodity and financial futures, gains, 
ITTOIA 2005 s 779 


consular officers/employees, foreign 
income of, ITTOIA 2005 ss 771, 772 
domestic microgeneration, ITTOIA 2005 
s 782A 
renewables obligation certificate, 
ITTOIA 2005 s 782B 
electronic communications, incentives to 
use, ITTOIA 2005 s 778 
employment zone programme payments, 
ITTOIA 2005 s 782 
FOTRA securities, income from, ITTOIA 
2005 ss 713-716 
foreign maintenance payments, ITTOIA 
2005 s 730 
health and employment insurance 
payments, ITTOIA 2005 ss 737-743 
housing grants, ITTOIA 2005 s 769 
personal injury damages etc, periodical 
payments of, ITTOIA 2005 
ss 731-734 
individual investment plans, income from, 
ITTOIA 2005 ss 694-701 
interest and royalty payments, ITTOIA 
2005 ss 757-767 
interest only income, ITTOIA 2005 
ss749-756 
national debt, income reducing, ITTOIA 
2005 s 775 
national savings income, ITTOIA 2005 
ss 690-693 
New Deal 50plus payments, ITTOIA 
2005 s 781 
non-taxable consideration, payments for, 
ITTOIA 2005 ss 727, 729 
non-UK residents, income of from— 
designated international organisations’ 
securities, ITTOIA 2005 s 774 
Inter-American Development Bank 
securities, ITTOIA 2005 s 773 
pool betting duty, payments to persons 
liable to, ITTOIA 2005 s 748 
purchased life annuity payments, ITTOIA 
2005 ss 717-726 
SAYE interest, ITTOIA 2005 ss 702-708 
scholarship income, ITTOIA 2005 s 776 
VAT repayment supplements, ITTOIA 
2005 s 777 
vehicle maintenance grant, disabled 
persons, ITTOIA 2005 s 780 
venture capital trust dividends, ITTOIA 
2005 ss 709-712 
woodlands, income from commercial 
occupation of, ITTOIA 2005 s 768 


EXPENSES 


business entertainment and gifts— 
allowed, ITEPA 2003 s 358 1 
disallowance of, ITEPA 2003 s 356 
employer’s expenses disallowed; ITEPA 
2003 s 357 
employees— 
annual subscriptions, ITEPA 2003 
ss 344, 345 
application of provisions, ITEPA 2003 
s 70 


deduction provisions, application of, 
ITEPA 2003 s 335 
earnings, sums treated as, ITEPA 2003 
s 72 


annie liabilities, ITEPA 2003 
ss 346-350 
entertainers, ITEPA 2003 8 352" 
fixed sum— 

scope Beet ITEPA 2003.» 

xy), Saegyist 

Treasury, — fixed by, ITEPA | Ad 

2003 s 366 x! TOTEM 2907 

work elif repairingand == 

maintaining, [TEPA 2003's 367 

flat rate expenses, SP 13/79, SP.17/80 
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EXPENSES = contd 


employees — contd 
foreign element, earnings with, ITEPA 
2003 ss 353-355 
general rule, ITEPA 2003 s 336 
paid or put at disposal by reason of 
employment, ITEPA 2003 s 71 
professional membership fees, ITEPA 
2003 s 343 
qualifying insurance contracts, ITEPA 
2003 ss 349, 350 
reimbursement, effect of, ITEPA 2003 
s 334 
return of, requirement to make, by 
employer, TMA 1970 s 15(6) 
scope of provisions, ITEPA 2003 s 333 
travelling expenses. See TRAVELLING 
EXPENSES 
ministers of religion, of, ITEPA 2003 
s 35] 


personal incidental expenses— 
guidance for employers, PR 16/5/95 
taxpayers, reimbursement of, by Revenue, 
SP A31 
trade, profession or vocation— 
allowable, whether, PR 11/6/84 
no unauthorised deductions, TA 1988 
s 817; PR 24/11/86 
Schedule E receipts basis, application 
of, FA 1989 s 43 
wholly and exclusively incurred, 
deduction for, TA 1988 s 74(1)(a) 


Index 


FARMING AND MARKET GARDENING -— 


contd 
trade loss relief, and, ITA 2007 ss 67—70 
value shifting, application of, SP D18 
FEE PROTECTION INSURANCE 
deduction from tax, premium not 
allowable as, RI 256 
FEES 
See EMOLUMENTS 
FERRY 
rent receivable. See PROPERTY 
BUSINESS 
FILMS, TAPES AND DISCS 
certification, SI 2006/3281 
certified master versions— 
acquisition expenditure, ITTOIA 2005 
s 138A 
production expenditure, ITTOIA 2005 
s 138 


companies benefited by relief, exit 
charges— 
chargeable event— 
consequences of, FA 2005 ss 67, 69 
occurrence of, FA 2005 s 66 
disposed rights, valuation, FA 2005 
s 70 


exit event, meaning, FA 2005 s 66(4) 

film rights company, meaning, FA 
2005 s 66(2) 

group, members of, FA 2005 s 71 

guaranteed income, FA 2005 s 66(6) 

guaranteed income agreement, FA 


EXPLORATION AND EXPLOITATION 
See OIL TAXATION 
EXPORT CREDITS GUARANTEE 
DEPARTMENT 
payments to, deduction for, TA 1988 s 88, 
CTA 2009 s 91 
EXTORTION 


2005 s 66(6) 

income received on exit event, FA 2005 
s 67 

relevant disposal at undervalue, FA 
2005 s 68 

rights to guaranteed income, valuation, 
FA 2005 s 70 


See CRIMINAL PAYMENTS 


FAILURE TO DO ANYTHING 


reasonable excuse, TMA 1970 s 118(2) 


FARM STUDENTS (OVERSEAS) 


seasonal work, arrangements, PR 16/1/91 


FARMING AND MARKET 


GARDENING 
animal grants and subsidies, timing of, RI 
94 


compulsory slaughter of animals, 
compensation for, ESC B11 
definition, ITA 2007 s 996, CTA 2009 
s 1317 
determining whether trade is same trade, 
ITA 2007 s 69 
drainage, expenditure of, SP 5/81 
ewe premium quota, TCGA 1992 s 155 
Class 6 
general restriction on relief, ITA 2007 
s 67 
herd basis. See HERD BASIS 
hobby farmer— 
loss relief, restriction of, TA 1988 s 397 
trade loss relief, ITA 2007 s 67 
losses, ESC B55 
losses in previous tax years, ITA 2007 
s 70 
market gardening— 
land, meaning, TA 1988 s 832(1) 
definition, ITA 2007 s 996 
one trade in UK, treated as, TA 1988 
s 53(1), (2) 
outgoers’ scheme, PR 18/7/84, PR 15/4/85 
profits from, taxation of, TA 1988 s 53(1) 
reasonable expectation of profit, ITA 
2007 s 68 
share farming, PR 19/12/91 
sugar beet outgoers scheme, RI 236 
trade, as, CTA 2009 s 36 


co-producer, meaning, FA 2006 s 36 

corporation tax, transitional provisions, 
SI 2007/1050 

deferred income agreement in respect of 
film— 


entry into after relief claimed, ITTOIA 


2005 s 142C, FA 2005 s 62 
excess relief, FA 2005 s 62 
existing when deduction made, 
ITTOIA 2005 s 142A 
meaning, ITTOIA 2005 s 142B, FA 
2005 s 61 
net excess relief, meaning, ITTOIA 
2005 s 142D 
time of entry into, ITTOIA 2005 
s 142E 
transitional provision, FA 2005 s 64 
unconditional obligation to enter into, 
FA 2005 s 63 
deferred interest agreements, FA 2005 
s 60 
transitional provision, FA 2005 s 64 
disqualifying deduction in respect of 
expenditure, ITTOIA 2005 s 140A 
existing tax reliefs, withdrawal of— 
corporation tax, FA 2006 s 46 
income tax, FA 2006 s 47 
expenditure on, relief for, ESC B54 
film in production, application of 
provisions to, FA 2006 s 52 
film losses— 
application of provisions, CTA 2009 
s 1208 
film in production, restriction in case 
of, CTA 2009 s 1209 
individuals in partnership, avoidance 
by, PR 7/3/07 
later periods, use in, FA 2006 s 44, 
CTA 2009 s 1210 
restriction on use while film in 
production, FA 2006 s 43 
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FILMS, TAPES AND DISCS = contd 
film losses — contd 
terminal losses, FA 2006 s:-451, CTA 
2009 s 1211 
film, meaning, FA 2006 s 31, CTA 2009 
s 1181 
film-making activities, meaning, FA 2006 
s 33 
film partnerships— 
loan interest relief, and, ITA 2007 
s 400 
trade loss relief— 
exclusion from restrictions, ITA 
2007 s 116 
restriction on reliefs, ITA 2007 s 115 
film production— 
co-producer, meaning, CTA 2009 
s 1186 
company tax return, CTA 2009 s 1187 
company. See film production 
company, below 
core expenditure, meaning, CTA 2009 
s 1184 
costs of film— 
references to, CTA 2009 s 1191 
time of incurring, CTA 2009 s 1192 
estimates, CTA 2009 s 1194 
expenditure, meaning, CTA 2009 
s 1184 
film-making activities, CTA 2009 
s 1183 
films, meaning, CTA 2009 s 1181 
income from film, CTA 2009 s 1190 
limited-budget film, meaning, CTA 
2009 s 1184 
overview of provisions, CTA 2009 
s 1180 
pre-trading expenditure, CTA 2009 
s 1193 
qualifying co-production, meaning, 
CTA 2009 s 1186 
transitional provisions, CTA 2009 
Sched Pt 27 
UK expenditure, meaning, CTA 2009 
s 1185 
film production company— 
meaning, FA 2006s 32, CTA 2009 
s 1182 
separate film trade— 
activities treated as, CTA 2009 
s 1188 
profits or losses, calculation of, CTA 
2009 s 1189 
taxation of activities of, FA 2006 Sch 4 
film tax credit— 
amount of, CTA 2009 s 1202 
artificially inflated claims, CTA 2009 
s 1205 
confidentiality of information, CTA 
2009 s 1206 
payment, CTA 2009 s 1203 
surrender of loss, CTA 2009 s 1202 
surrenderable loss, pala having, 
CTA 2009s 1201 
unpaid costs, no account taken of, 
CTA 2009 s 1204 
wrongful disclosure of information, 
CTA 2009.s 1207 
film tax relief— 
additional expenditure— 
amount of, CTA 2009 5 1200 
qualifying sprees for, CTA 
2009 s 1199 
artificially inflated claims, CTA 2009 
s 1205 
availability of, CTA 2009 5 1195 
claims for, FA 1998 Sch 18 Pt 9D 
conditions of— 
British film, FA 2006 s 40, CTA 
2009's 1197 “4 
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FILMS, TAPES AND DISCS = contd 


film tax relief — contd 
conditions of = contd 
intended theatrical release, FA 2006 
s 39, CTA 2009's 1196 
UK expenditure, FA 2006 s 41, CTA 
2009 s 1198 
confidentiality of information; CTA 
2009 s 1206 
entitlement to, FA 2006 Sch § Ptl 
films qualifying for, FA 2006s 38) 
overview, CTA 2009's 1195%. : 
provisional entitlement, FA a Sch 5 
Pt 4 
amendments and AastSsmenti; time 
limit, CTA 2009 s 1216 
certification as British film, CTA 
2009 s 1213 
interpretation, CTA 2009 s 1212 
limited-budget film, on basis of, 
CTA 2009 5.1215 
UK expenditure condition, CTA 
2009 s 1214 
unpaid costs, no account taken of, 
CTA 2009 s 1204 
wrongful disclosure of information, 
CTA 2009 s 1207 
master, certification of, Films Act 1985 
s 6, Sch 1; ST. 1985/994 
non-trade business. See AEEESIEOUS 
INCOME (ITTOIA 2005) ns yilo 
partnership exploiting, TA 1988 
ss 118ZL, 118ZM f 
capital contribution to the he fee FA 
2004 s 122A 
production and acquisition expenditure, 
restrictions on relief for, FA 2005 
s 59, Sch 3 
production expenditure, meaning, FA» 
2006 s 34 
qualifying co-production, meaning, FA 
2006 s 36 
relief, individuals benefited by, FA 2004 ~ 
s 119 
capital contribution to trade, FA 2004 
s 121 
chargeable amount, ser ee FA 
2004 s 122 
ee a rights to profits, FA 2004 


film- tea losses, meaning, FA ee 
s 123(1) 
interest relief, FA 2006 s 75.” 
losses claimed, FA 2004 s 121 
non-taxable consideration, meaning, 
FA 2004 s 123(2) 
tax avoidance. See ANTI- AVOIDANCE 
terminal losses, surrender of and ¢ aims aw 
for relief, SI2007/678 > 
trade loss relief, ITA 2007 s 82. 
UK expenditure, meaning, FA.20 2006 s 35 


FINANCE LEASES 


capital form, return on invest in, EFA: 
1997 Sch 12 Pt I { Aoilsr 2zol 3! 

generally, FA 1997 Pts II, TV © 8 65 20220 

practice, SSAP ‘21k SP:3/91st eveivsiq 21 2 

sale and leaseback. See MACHINERY © e 
AND PLANT gninsb 


FINANCIAL ASSISTANCE SCHEME 


regulations, FA 2009 s 73 


neat AL . ‘ob + 


FINANCIAL FUTURES 


corporation tax exemption, CTA 20 19. seatuO 
s 981 6 mortsxet mee eritorg 

dealings in, treatment of, TA 19% 38.5128... 

loss relief, withdrawal of, TA 1988 s 399° 

meaning, TCGA 1992's 1432)(a),B). 4) 

non-trading transaction, tre hegue 
TCGA 1992's 1436 9200S APD sbsi 


) 
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FINANCIAL FUTURES - contd 
transactions in— 
guaranteed returns. See GUARANTEED 
RETURNS above 


FINANCIAL INSTRUMENTS 
currency swaps, ESC C17 
definition, ITA 2007 s 984 
European single currency, provisions 
relating to, SI 1998/3177 
interest rate swap, ESC C17 
non-corporates, swaps held by, RI 263 
option— 
tax treatment, SP 4/88 
qualifying contract— 
unallowable purpose, for, FA 1994 
s 168A 


IRE SAFETY 
lessor, application to, ESC B16(b) 
Northern Ireland, application in, ESC 
Bl6(a) 
FIREMEN 
bounty payments, PR 28/11/85 


FIRST-TIER TRIBUNAL 
assessors, TCEA 2007 s 28 
chambers— 
Acting President, TCEA 2007 Sch 4 


para 6 
our President, TCEA 2007 Sch 4 


Health. Siero and Social Care 
Chamber, functions of, 
SI 2008/2684 art 5 

judges and members of, TCEA 2007 
Sch 4 Pt 2 

organisation into, TCEA 2007 s 7, 
SI 2008/2684 art 2 

president of, TCEA 2007 s 7, Sch 4 

Social Entitlement Chamber, functions 
of, SI 2008/2684 art 3 


Tax Chamber. See Tax Chamber, below 


War Pensions and Armed Forces 
Compensation Chamber, 
functions of, SI 2008/2684 art 4 

costs or expenses in, TCEA 2007 s 29 
decision, review of, TCEA 2007 s 9 
establishment of, TCEA 2007 s 3 
excluded decisions, SI 2009/275 
judges of, TCEA 2007 ss 4, 6 

appointment of, TCEA 2007 Sch 2 
para | 

neither appointed nor transferred in, 
TCEA 2007 Sch 2 para 6 

oaths, TCEA 2007 Sch 2 para 9 

removal from office, TCEA 2007 Sch 2 
para 3 

remuneration, allowances and 
expenses, TCEA 2007 Sch 2: 
para 5 

terms of appointment, TCEA 2007 |. 
Sch 2 para 4 

training, TCEA 2007 Sch 2 para 8 

members of, TCEA 2007 ss 4,7 

appointment of, TCEA 2007 Sch 2 
para 2 

neither appointed nor transferred in, 

» TCEA: 2007 Sch 2 para 7 

number of, SI 2008/2835 art 2 

oaths, TCEA 2007 Sch 2 para 9 

remoyal from office, TCEA 2007 Sch 2 
para 3° 

remuneration, sileweonatarand l 
expenses, TCEA 2007 Sch 2 
para 5 

single, SI 2008/2835 art 4 

terms of appointment, TCEA 2007 
Sch2 para4 | 

training, TCEA 2007 Sch 2 pata 8 

two or more, matters decided by, 
SI 2008/2835 arts 5-8 


FIRST-TIER TRIBUNAL — contd 


ane proceedings before, TMA 1970 
100C 


point “of law, The of appeal on, TCEA 
2007 s 
practice iene TCEA 2007 s 23 
Senior President presiding over, TCEA 
2007 s 3 
sittings, location of, TCEA 2007 s 26 
sums payable in pursuance of decision, 
recovery of, TCEA 2007s 27 
Tax Chamber— 
alternative dispute resolution, 
SI 2009/273 r 3 
appeal proceedings— 
ee allocation to, SI 2009/273 


hardship applications, SI 2009/273 


renee at appeal, by, SI 2009/273 
r2 
nari application or reference, 
starting by, SI 2009/273 r 21 
application treated as of different type 
SI 2009/273 r 42 
arbitration, SI 2009/273 r 3 
basic cases, SI 2009/273 r 24 
case management powers, SI 2009/273 
5 


r 
case, striking out, SI 2009/273 r 8 
complex cases, SI 2009/273 r 27 
Upper Tribunal, transfer to, 
SI 2009/273 r 28 
composition, PR 12/3/09 
costs, orders for, SI 2009/273 r 10 
decisions— 
accidental slips or omissions, 
correcting, SI 2009/273 r-37 
clerical errors, SI 2009/273 r 37 
consent orders, SI 2009/273 r 34 
disposing of proceedings, setting 
aside, SI 2009/273 r 38 
notice of, SI 2009/273 r 35 
reasons for, SI 2009/273 r 35 
review of, SI 2009/273 r 41 
with or without hearing, 
SI 2009/273 r 29 
Default Paper cases, SI 2009/273 r 26 
directions, SI 2009/273 r 6 
documents— 
sending and delivery of, SI 2009/273 
r 13 
use of, SI 2009/273 r 14 
establishment of, TCEA 2007 s 3 
evidence and submissions, SI 2009/273 


r 15 
functions of, SI 2008/2684 art SA 
hearings— 
absence of party, in, SI 2009/273 
r 33 


decision with or without, 
SI 2009/273 r 29 
entitlement to attend, SI 2009/273 
r 30 
notice of, SI 2009/273 r 31 
private and public, SI 2009/273 r 32 
information, use of, SI 2009/273 r 14 
lead cases, SI 2009/273 r 18 
obligation to co-operate with, 
SI 2009/273 r 2 
parties, substitution and addition of, 
SI 2009/273 r 9 
permission to appeal— 
application for, SI 2009/273 r 39 
considerations, SL 2009/273 r 40 
procedure— 
failure to comply sith rules, 
SI 2009/273 r 7 
interpretation, SI 2009/273 r 1» 
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FIRST-TIER TRIBUNAL - contd 
Tax Chamber — contd 
procedure — contd 
overriding objective of rules, 
SI 2009/273 r 2 
proceedings without notice to 
respondent, SI 2009/273 r 19 
representatives in, SI 2009/273 r 11 
staff, delegation to, SI 2009/273 r 4 
Standard Cases, SI 2009/273 r 27 
statement of case, SI 2009/273 r 25 
time, calculation of, SI 2009/273 r 12 
withdrawal of case, SI 2009/273 r 17 
witnesses, SI 2009/273 r 16 
FIRST YEAR ALLOWANCE 
See CAPITAL ALLOWANCES 
FISH QUOTA 
disposal of assets, SI 1999/564 
FISHING RIGHTS 
rent receivable. See PROPERTY 
BUSINESS 
FIXTURES AND FITTINGS 
Affordable Warmth Programme, leased 
assets under, CAA 2001 s 180 
appeals, CAA 2001 s 204 
apportionment, election to fix— 
capital sum on grant of lease, of, CAA 
2001 s 199 
effect of, CAA 2001 s 200(2) 
irrevocable, being, CAA 2001 s 200(3) 
procedure, CAA 2001 s 201 
reduction of amount, CAA 2001 
s 200(4) 
sale of qualifying interest, on, CAA 
2001 s 198 
cessation of ownership— 
equipment lessor, of, CAA 2001 s 192 
incoming lessee entitled to allowances, 
where, CAA 2001 s 190 
person ceasing to have qualifying 
interest, CAA 2001 s 188 
qualifying interest, identification of, 
CAA 2001 s 189 
severance, on, CAA 2001 s 191 
claim, CAA 2001 s 202(3) 
other claims, interaction between, 
CAA 2001 s 9 
disposal values— 
avoidance cases, in, CAA 2001 s 197 
table of, CAA 2001 s 196 
energy Management services, provision in 
connection with, FA 2001 s 66 
energy services agreement— 
meaning, CAA 2001 s 175A 
obligations of client, discharge by 
purchaser of land, CAA 2001 
s 182A 
energy service providers, CAA 2001 
s 180A 


assignee, acquisition of ownership by, 
CAA 2001 s 195A 
cessation of ownership, CAA 2001 
s 192A 
client, acquisition of ownership by, 
CAA 2001 s 195B 
entitlement to allowance, CAA 2001 
s 202(1), (2) 
equipment lease— 
affordable warmth programme, as part 
of, CAA 2001 s 180 
meaning, CAA 2001 s 174 
equipment lessee— 
acquisition of ownership by, CAA 
2001 s 195 
meaning, CAA 2001 s 174(3) 
purchaser of land discharging 
obligations of, CAA 2001 s 182 
ee activity, for, CAA 2001 
S 


severance, right of, CAA 2001 s 179 


FIXTURES AND FITTINGS = contd 
equipment lessor— 
assignee, acquisition of ownership by, 
CAA 2001 s 194 
cessation of ownership of, CAA 2001 
$192 
meaning, CAA 2001 s 174(3) 
treatment of, CAA 2001 s 177 
interest in land— 
meaning, CAA 2001 s 175(1) 
person having interest in— 
energy service providers, CAA 2001 
s 180A : 
meaning, CAA 2001 s 175(2) 
qualifying activity, having fixture for 
purposes of, CAA 2001 s 176 
lease, meaning, CAA 2001 s 174(4) 
long-life assets, exclusion, CAA 2001 s 93 
machinery and Penh See MACHINERY 
AND PLA 
meaning, CAA 3001 s 173(1) 
purchaser of land— 
consideration given by, CAA 2001 
s 181 
energy services agreement, discharging 
obligations under, CAA 2001 
s 182A 
obligations of equipment lessee, 
discharging obligations of, CAA 
2001 s 182 
qualifying expenditure, restrictions on 
amount of— 
industrial buildings allowance made, 
where, CAA 2001 s 186 
plant and machinery allowance 
claimed, where, CAA 2001s 185 
research and development allowance 
made, where, CAA 2001 s 187 
relevant land— 
incoming lessee, rights of — 
lessor entitled to allowances, where, 
CAA 2001 s 183 
lessor not entitled to allowances, 
where, CAA 2001 s 184 
meaning, CAA 2001 s 173(2) 
returns, amendment of, CAA 2001's 203 
scope of provisions, CAA 2001 s 172 
acquisition of ownership— 
assignee of equipment lessor, by, CAA 
2001 s 194 
equipment lessee, by, CAA 2001 s 195 
lease or licence, on termination of, CAA 
2001 s 193 
FLAT CONVERSION ALLOWANCES 
availability of, CAA 2001 s 393A | 
balancing adjustments— 
balancing events, CAA 2001 s 393N 
proceeds from, CAA 2001 s 393G 
calculation of, CAA 2001 s 393P 
when made, CAA 2001 s 393M 
demolition costs, treatment of, CAA 2001 
s 3938 AAD 
flat, meaning, CAA 2001 s 393A(3)) > 
giving effect to, CAA 2001 s 393T © 
high value flats, CAA 2001 s 393E : 
initial allowances, CAA 2001 s 393H | 
flat not qualifying or relevant interest 
sold before first letting, ae 
2001 s 3931 i 
writing off, CAA 2001 s 393Ro ; 
lease, meaning, CAA 2001 s 393W 
non- qualifying assets, apportionment of 
sums partly referable to, CAA 2001 
s 393U Bre 
qualifying buildings, CAA 2001 s 3930) 
qualifying expenditure——— — 13! 
meaning, CAA 2001 s 3933 a bags ba 
writing off— DE yorkie 
demolition costs, treatment of, CAAw 
2001 s 3938 ; Of 12 
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FLAT CONVERSION ALLOWANCES - contd 


qualifying expenditure — contd 
writing off — contd 
initial allowances, CAA 2001 s 393R 
writing-down allowances, CAA 2001 
s 393R 


qualifying flat, meaning, CAA 2001 
s 393D 


relevant interest in flat— 
completion of conversion, acquired on, 
CAA 2001 s 393G 
general rule, CAA 2001 s 393F 
termination of lease, provisions applying 
on, CAA 2001 s 393V 
writing-down allowances— 

" amount of, CAA 2001 s 393K 
entitlement to, CAA 2001 s 393J 
residue of qualifying expenditure, 

meaning, CAA 2001 s 393L 
writing off, CAA 2001 s 393R 

FOOTBALL GROUND 

pools payments for improvements to, FA 
1990 s 126 
‘FOOTBALL POOLS 
athletic sports etc, payments in support 
of, FA 1991 s 121 
donation element, treatment of, SP Cl 
football grounds, payments for 
improvements to, FA 1990 s 126 
pools payments— 
football ground improvements, for, FA 
1990 s 126 
FOOTBALL TRANSFER FEES 
tax treatment, FA 1999 s 63 

FOREIGN COMPENSATION ACT 1950 

compensation under, ESC D50 

FOREIGN CURRENCY 

bank account— 
chargeable gain, treatment for, TCGA 
1992 s 252 
personal expenditure— 
chargeable gain, exemption from 
charge on, TCGA 1992 s 269 
FOREIGN ENTITIES 
classification, RI 279 
FOREIGN EXCHANGE GAINS AND 
LOSSES 
accounting period, change of, 
anti-avoidance, FA 1993 s 166 
accrual on— 
currency contract, FA 1993 s 126 
debts wen amounts vary, FA 1993 
s 127 
qualifying asset, FA 1993 s 125(1), (2) 
qualifying liability, FA 1993 


s 125(3), (4). 
accrual period, meaning, FA 1993 
s 158(4) 


alternative calculation— 
arm’s length test, application of, FA 
1993 Sch 15 para 6 
combination of circumstances, FA 
1993 Sch 15 para 5 
currency contract: matching, FA 1993 
Sch 15 paras 4A, SA 
exempt circumstances, FA 1993 Sch 15 
paras 2, 5A 
matched liabilities, FA 1993 Sch 15 
para 4; SI 1994/3227 regs 4-11 
operation of, FA 1993 Sch 15 para | 
unremittable i income, treatment of, FA 
1993 Sch 15 para 3 
ae, day, meaning, FA 1993 
s 165(7)(b) 
arm’s length test— 
alternative calculation, application to, 
FA 1993 Sch 15 para 6 
assets and liabilities, FA 1993 s 136 
currency contracts, FA 1993's 137 


FOREIGN EXCHANGE GAINS AND LOSSES 


— contd 
arm’s length test — contd 
debts of varying amounts, FA 1993 
s 136A 
non-sterling trades, FA 1993 s 138 
assets and liabilities— 
assets, definitions connected with, FA 
1993 s 154 
nominal currency of, FA 1993 s 160 
transactions relating to, application of, 
FA 1993 s 156 
avoidance of gain as main benefit, FA 
1993 s 135A 
bad debt— 
general provisions, FA 1993 s 144 
recovery of, FA 1993 s 145 
chargeable gains, application to— 
currency, FA 1993 Sch 17 paras 2, 3 
reconstructions, groups, etc, FA 1993 
Sch 17 para 7 
charitable purposes, company for, 
exclusion of, FA 1993 s 152(2) 
commencement day, meaning, FA 1993 
s 165(7)(a) 
company partnerships, application to, SP 
4/98 


controlled foreign companies— 
application to, TA 1988 Sch 24 
paras 14-19 
company becoming resident in UK, 
FA 1993 s 168A 
currency contract— 
accrual on, FA 1993 s 126 
early termination, FA 1993 s 146 
exempt activities, foc FA 1993 
s 146(15), (16 
matching, FA 1993 Sch 15 paras 4A, 
SA 


meaning, FA 1993 s 165(1)(c) 
reciprocal contracts, FA 1993 s 147 
variation of terms, FA 2003 s 177 
currency to be used, FA 1993 s 149, 
Sch 15 para 7 
debt— 
nominal account, meaning, FA 1993 
s 162 
settlement currency of, FA 1993 s 161 
ECU, meaning, FA 1993 s 164(3) 
excess gains or losses, regulations, power 
to make, for, FA 1993 s 148 
exchange rate— 
debts where amounts vary, for, FA 
1993 s 151 
translation times, at, FA 1993 s 150 
forex matching, PR 26/2/08 
insurance companies, application to, FA 
1993 s 168; SI 1994/3231 
interest— 
accrued on debt, treatment of, FA 1993 
s 153(12) 
exceeding commercial return, 
disallowance of, FA 1993 s 60 
investment trust, approved, exclusion of, 
FA 1993 s 152(4) 
liabilities, definitions connected with, FA 
93s 155 
local currency equivalent, meaning, FA 
1993 s 164(5) 
loss relief— 
arm’s length test, FA 1993 ss 136-138 
Sch 15 para 6 
main benefit test, FA 1993 s 135 
non-trading, FA 1993 s 130 
trading, FA 1993 s 128(5)-(8) 
main benefit test, FA 1993 s 135 
modification of provisions, SI 2000/3315 
non-trading gains and losses, FA 1993 
ss 129, 130 
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FOREIGN EXCHANGE GAINS AND LOSSES 
— contd 
orders and regulations, power to make, 
FA 1993 s 167 
qualifying asset— 
accrual on, FA 1993 s 125(1), ( 
meaning, FA 1993 ss 153(1), a bo 
165(1)(a) 
qualifying circumstances, meaning, FA 
1993's 153(11) 
qualifying company, meaning, FA 1993 
s 152 


qualifying debt, meaning, FA: 1993 
s 153(10) 
qualifying hability— 
accrual on, FA 1993's Leones (4) 
meaning, FA igor ss 153(2),. (5)-(8), 
165(1)(b 
trade, local tate of, FA 1993 s 163 
trading gains and losses, treatment of, FA 
1993 s 128 
transitional provisions, FA 1993 Sch 16; 
FA 1995 s 131; SI 1994/3226 
translation time, meaning, FA 1993 
s 158(1)-(3) 
unit trust, authorised, exclusion of; FA 
1993 s 152(3), (5) 
unrealised gain— 
deferral of — 
claim to, FA 1993 s 139 
exempt circumstances, meaning, FA 
1993 s 143(5) 
long-term capital asset or liability, 
meaning, FA 1993 s 143(4) 
minimal amount of debt, decrease 
in, FA 1993 s 143(2), (3) 
non-sterling trades, FA 1993 s 142 
operation of, FA 1993 s 140 
regulations, FA 1993 s 143(7) 
relief, amount available for, FA 1993 
s 141 
meaning, FA 1993 s 153(1) 
valuation, basic, meaning, FA 1993 s 159 
FOREIGN INCOME (ITTOIA 2005) 
arising basis, relevant foreign income 
charged on, ITTOIA 2005 
ss 838-840 
delayed remittances, relief for, ITTOIA 
2005 ss 835-837 
relevant foreign income, meaning, 
ITTOIA 2005 s 830 
remittance basis, relief for, ITTOTA 2005 
ss 831-834 
unremittable income, ITTOIA 2005 
ss 841-845 
FOREIGN INCOME DIVIDENDS 
51% subsidiary, meaning, TA 1988 
_88 246K(12), 246L(6) 
abolition, F(No 2)A 1997 s 36, Sch 6 
bond washing, “reverse” transactions, 
application to, TA 1988 
s 731(9A)-(9D) 
company paying dividend— 
election by— 
distribution already treated as 
ee income, F(No 2)A 1997 
$3 


aay ia SS F(No 2)A 1997 
S 


income tax, deduction of, TA 1988 
s 4(1B) 
insurance company, application to— 
generally, TA 1988 s 434(3B)-(3D), 
(6A)(aa)—(ac) 
pension Per ps TA 1988 s 438A), 
E) 
nema headquarters company— 
Lloyd’s underwriters, application to, FA 
1993 s 171(2A) 
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FOREIGN INCOME DIVIDENDS = contd 
manufactured foreign income dividend— 
deductibility of payment in case of 

manufacturer, TA 1988 Sch 23A 
para 2A 
representative of foreign income 
dividends, TA 1988 Sch 23A 
para 2B 
neat of, TA 1988 Sch 23A: para 2 
UK securities, TA:1988 Sch 23A 
paras 3, 3A 
small companies relief, F(No 2)A 1997 
Sch 6 
tax credit, retraction on entitlement to, 
F(No 2)A 1997 s 24(12) 
transitional provisions, F(No 2)A 1997 
s 36, Sch 6 paras 22-23 . 
unauthorised unit trusts, qualifying 
distributions received by, Leaps 2)A 
1997 s 29 
FOREIGN PENSIONS 
lump sum payment under scheme, ESC 
Al0 


non-resident individual, payable to, 
exemption from income tax, TA 
1988 s 615 
FOREIGN POSSESSIONS 
See also SCHEDULE D CASES IV AND V; 
SCHEDULE D CASE V 
assessment under Schedule D Case V, TA 
1988 s 18(3) 
FOREIGN SECURITIES 
See also SCHEDULE D CASES IV AND V 
accrued income profits and’ losses 
sterling equivalent of payments on 
transfers, ITA 2007 s 664 
unrealised interest payable, ITA 2007 
s 665 
assessment under Schedule D Case IV, 
TA 1988 s 18(3) 
deduction of tax at source, ITA 2007 | 
s 981 
FOSTER-CARE RELIEF (ITTOIA 2005) 
capital allowances for foster carers, 
ITTOIA 2005 ss 824-827... 
foster-care receipts, meaning, ITTOIA | 
2005 s 806 
individual’s limit, ITTOIA 2005, 
ss 808-811 ; 
limit exceeded, calculations, ITTOIA  ~ 
2005 ss 815-819 
overlap profit, ITTOIA 2005 s 828 © 
periods of account not ending on 5 April, 
ITTOIA 2005 ss 820-823 
providing foster care, meaning, ITTOIA | 
2005 s 807 
qualifying person, ITTOIA 2005 s 804 
relief if limit not exceeded, TTTOIA. 2005 
ss 812-814 
total tots eS receipts, calculation of, 
ITTOIA 2005 s 
FRANKED INVESTMENT TNCOME | 
insurance company, of, treatment of, TA 
1988 s 434 
losses, set off of, against — r 
advance corporation t tax, at on 10, 
F(No 2)A 1997s 20. os 
amo prouaht) forward, FWNo DA, 


oon Teas FUN A : Fito 
witha of relief, F as 
Pini Oh Hos nah 
RANE EEE PAYMENTS., ,. Sir ¥eb 6 Sintio IQs 
meaning, F(No 2)A 1997 s 34, Sch 4 4. 
para 8 —sest dignsl Zor 
FRAUD i noiisivelso sviismisils 
Civil investigation, COP9 do@ £00} AA 
criminal offence, Tax Bulletin, Issue 49, °° +» 
October 2000 1 zivsinos yorsro 
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FRAUD - contd 
specified anti-fraud organisations, 
SI 2008/2353 
FRAUD COMPENSATION FUND 
regulations, FA 2005 s 102 
FRAUDULENT OR NEGLIGENT 
CONDUCT 
allowances, effect of assessment where 
transfer of, TMA 1970s 37A 
evidence in cases of, TA 1988's 105 
time limit for assessment, TMA 1970's 36 
FRIENDLY SOCIETIES 
amalgamation of two societies, TA 1988 
s 466(3)-(5) 
charge to corporation tax, TA 1988 s 463; 
y F(No 2)A 1997 Sch 3 
commencement of new provisions, 
F(No 2)A 1992 Sch 9 para 22 
distributions— 
tax credit, F(No 2)A 1997 s 30(4), FA 
1998 s 90 
exempt business— 
provisional repayments, SI 2001/3973 
incorporated— 
assets transferred on incorporation, TA 
1988 s 465A; TCGA 1992 
ss 143A, 143B, 217A 
disposal of assets, capital allowances, 
effect of, TCGA 1992 s 217C 
qualifying, application of provisions 
relating to, TA 1988 s 461A—461C 
rights of members transferred, TCGA 
1992 s 217B 
long term business, transfer of, PR 
17/7/90 
meaning, TA 1988 s 466(2) 
members— 
maximum benefits, TA 1988 s 464 
provisional repayment of tax, 
SI 1998/3175 reg 15 
qualifying policies— 
application to, TA 1988 Sch 15 para 3 
transitional provisions, FA 1991 Sch 9 
paras 4, 5 
registered— : 
contracts made on or before 13 March 
1984, FA 1984 s 73 
endowment business— 
exemption of, TA 1988 s 460 
meaning, TA 1988 s 466(1) 
life or endowment business— 
exemption of, TA 1988 s 460 
meaning, TA 1988 s 466(1) 
non-qualifying policy, effect of, TA 
1988 s 462 


policy made before 20 March 1991, 
election for, TA 1988 s 462A 
other business, taxation of, general 
rules, TA 1988 s 461 
registered before 3 May 1966 (“old 
societies”), qualifying policies, 
provisions relating to, TA 1988 s 465 
self-assessment, society with non-annual 
actuarial investigations, TMA 
s LIAE 
transfers of other business, TA 1988 
s 461D 
unregistered, exemption of income and 
gains, TA 1988 s 459 
FUEL 
See CAR FU 
FUNDED COMPANY 
meaning A crc speiia)} TA 1988 
s 209 


FUNDING BONDS | 
interest payable, issue in respect of, 
treatment of, TA 1988 s 582 
FUNDS IN COURT 
capital gains tax, podkmientd for, ee 
1992s 61 © 
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FUNDS IN COURT ~ contd 
income on, treatment of, TA 1988 s 469A 
FUNERAL BENEFITS PAYMENTS 
benefit of family members, for, ITA 2007 
s 459 
police organisations, to, ITA 2007s 458 
residence of claimants, ITA 2007 s 460 
trade unions, to, ITA 2007 s 457 
FURNISHED HOLIDAY LETTINGS 
See also PROPERTY INCOME (ITTOIA 
2005) 
commercial, CAA 2001 s 17(3) 
capital allowances, CTA 2009 s 269 
loss relief, CTA 2009 s 269 
meaning, CTA 2009 s 265 
overview of provisions, CTA 2009 
s 264 
qualifying holiday accommodation, 
meaning, CTA 2009 s 267 
relevant period, CTA 2009 s 266 
under-used, averaging elections, CTA 
2009 s 268 
loss relief claims, RI 175 
plant and ‘machinery, capital allowances 
on— 
business, meaning, CAA 2001 s 17 
property losses, ITA 2007 s 127 
trade, treatment as, TA 1988 ss 503, 504; 
TCGA 1992 s 241; CAA 2001 
s 249(2); PR 17/8/84 
FURNISHED LETTINGS 
See also PROPERTY INCOME (ITTOIA 
2005) 
profits of, CTA 2009 s 248 
Schedule A, charge under, TA 1988 
s 15(1) para 4 
wear and tear allowance, ESC B47 
FUTURES 
See FINANCIAL FUTURES 
FUTURES EXCHANGE 
recognition of, TCGA 1992 s 288(6), (7), 
Misc XI 


GALLANTRY AWARDS 
decorations for valour, exempt from tax 
on chargeable gains, TCGA 1992 
s 268 
GAMBLING 
See BETTING 
GAS COUNCIL 
charge to tax on, TA 1988 s/511(7) 
GENERAL ANNUITY BUSINESS 
insurance company, of, charge to tax, TA 
1988 s 437 
old contracts, transitional relief for, FA 
1991 Sch 7 para 16 
GENERAL COMMISSIONERS 
appointment of, TMA 1970 s 2 
assigning proceedings to— 
capital gains tax proceedings, general 
rule for, TMA 1970 Sch 3 para 2 
corporation tax etc, TMA 1970 Sch 3 
4 


para 
directions by the Board, TMA 1970 
Sch 3 paras 8, 9 
elections etc, procedure for making, 
TMA 1970 Sch 3 para 5 
generally, TMA 1970 Sch 3 paras 1, 10 
income tax proceedings, general rule 
for, TMA 1970 Sch 3 para 2 
partnerships, TMA 1970 Sch 3 para 7 
PAYE appeals, TMA 1970 Sch 3 
para 3 
relevant place, meaning, TMA 1970 
s 44(1), Sch 3 para 1 
taxpayer, meaning, TMA 1970 Sch 3 
para | 
change of name, proposed, F(No 2)A 
1992 s 75(1)(a), (2), (3) 
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GENERAL COMMISSIONERS -— contd 
clerk— 
appointment of, TMA 1970 s 3 
compensation for loss of office, FA 
1972 s 130 
declaration on taking office, TMA 
1970 s 6(2), Sch 1 Pt I 
indemnity, TMA 1970 s 3A 
costs, SI 2001/1304 
declaration of secrecy, TMA 1970 
s 6(1)(a), Sch 1 Pt I 
divisions— 
in England and Wales, TMA 1970 
s 2(2) 
in Northern Ireland, TMA 1970 s 2(2) 
in Scotland, TMA 1970 s 2(3), (4) 
local government areas, changes in, FA 
1973 s 41 
indemnity, TMA 1970s 3A 
jurisdiction— 
appeals on claims, in, TMA 1970 s 42, 
Sch 2 


assigning proceedings to. See 
ASSIGNING PROCEEDINGS TO 

generally, TMA 1970 ss 44, 46, 46A, 
Sch 3; SI 1994/1812 

right of election on appeal, TMA 1970 
s 46 


legal proceedings, costs and expenses in, 
TMA 1970 s 2A 
Northern Ireland, for, FA 1988 s 134 
practice and procedure, regulations as to, 
TMA 1970 s 56B; SI 1994/1812 
proceedings— 
assigning proceedings to. See 
ASSIGNING PROCEEDINGS TO 
transfer of, to Special Commissioners, 
TMA 1970 s 44(3) 
right of election on appeal, TMA 1970 
s 46 
GIFT AID 
admission rights— 
generally, ITA 2007 s 420 
supplementary, ITA 2007 s 421 
associated benefits— 
admission, ITA 2007 ss 420-421 
benefits associated with a gift, ITA 
2007 s 417 
generally, ITA 2007 s 418 
gifts linked to periods of less than 12 
months, ITA 2007 s 419 
ae ase with a gift, ITA 2007 
s 417 
carry-back relief, ITA 2007 s 426 
charge to tax— 
generally, ITA 2007 s 424 
total amount of tax to which charged, 
ITA 2007 s 425 
charged amount, ITA 2007 s 427 
charity, ITA 2007 s 430 
company donations, TA 1988 ss 339, 
399A 


disqualified overseas gifts, ITA 2007 s 422 
election to be treated as if gift made in 
previous year, FA 2002 s 98 
gift aid declaration, ITA 2007 s 428 
gifts to charitable trusts— 
charge to tax, ITA 2007 s 521 
eee treated as paid, ITA 2007 


s 
grossed up, ITA 2007 s 415 
income tax basic rate, transitional relief 
on reduction of, FA 2008 Sch 19 
individual donations, FA 1990 s 25, 
SI 2000/2074 
overseas gifts, ITA 2007 s 422 
overview, ITA 2007 s 413 
qualifying donation, ITA 2007 s 416 
relief for gifts to charity, ITA 2007 s 414 
restriction of relief, ITA 2007 s 423 
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GIFT AID - contd 
self-assessment return, giving through, 
FA 2004 s 83 
total amount of tax to which charged, 
ITA 2007 s 425 
GIFTS 
business assets. See GIFTS OF BUSINESS 
ASSETS 
charities, to, FA 1999 ss 55-57 
gift aid. See GIFT AID 
inheritance tax, chargeable to— 
business assets, TCGA 1992 
s 165(10), (11) 
general provisions, TCGA 1992 s 260 
non-residents, application to, TCGA 
1992 s 261 
poor countries, relief for, FA 1998 
ss 47-48, SI 1998/1868, SI 1999/2118 
tax on— 
donee, recovery from, TCGA 1992 
s 282 
instalments, payment by, TCGA 1992 
s 281 
trader, by, relief for, ESC B7 
valuation where holdover relief applies, 
SP 8/92 
GIFTS OF BUSINESS ASSETS 
agricultural property, TCGA 1992 Sch 7 
paras 1, 3 
commercial occupation of woodlands, 
TCGA 1992 s 165(9) 
dual resident trusts, gift to, TCGA 1992 
s 169 
emigration of donee, TCGA 1992 s 168 
foreign-controlled company, gift to, 
TCGA 1992 s 167 
inheritance tax interaction, TCGA 1992 
s 165(10), (11) © 
non-resident individual or company, gift 
to, TCGA 1992 s 166 
operation of relief, TCGA 1992 s 165 
partner, asset owned by, PR 27/10/78 
reduction in held-over gain— 
disposal of— 
assets, TCGA 1992 Sch 7 paras 5, 
6 


shares, TCGA 1992 Sch 7 para 7 
retirement relief, interaction, TCGA 
1992 Sch 7 para 8 
aeilies property, application to, TCGA 
992 Sch 7 paras 2, 3 
GustEnGEG SECURITY 
accrued income profits and losses, ITA, 
2007 s 648 
administration of, PR 24/5/95 
chargeable gains, taxation of, — 
SI 2006/184, SI 2006/3170, 
SI 2008/1588 
definition, ITA 2007 s 1024 
interest, gross payments of, TA: 1988 s 50, 
F(No 2)A 1997 s 37 
loan relationship represented by, Fay 1996 
s 95 
FOTRA eee restrictions, CTA 
2009 s 4 Ait: 
gilt strips, CTA 2009s 401 
market value, CTA 2009 s 402 
strip, meaning, CTA 2009 s 403 
index-linked— 
basic rules, CTA 2009 s 309 
changes in index, adjustments for, 
“CTA 2009 8400 0 ee 
non-UK residents with interest on war 
loan, CTA 2009s 405 (‘1 }P0Le 
meaning, FA 1996 s 103(1) #GMOE OVICGUU 4 
periodic accounting for tax on interest, 
FA 1998 5 37. | » Ineontso 
strip of— TAUOS VI 2auuy 
consideration into single RET” : hiqe 
security, FA 1996 s 95(3) © 
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GILT-EDGED SECURITY — contd 


strip of — contd 
deemed transfer, TA 1988 s 722A 
generally, TCGA 1992 Sch 9 para 1A, 
SI 2001/1122, SI 2002/2849 
loan relationship represented by, FA 
1996 s 95 


GIVE AS YOU EARN 


See PAYROLL GIVING SCHEME 


GOODWILL 


provisions applicable to, CTA 2009 s 715. 
See also INTANGIBLE FIXED 
ASSETS 

rollover relief, TCGA 1992 s 155 Class 4 

) written off, relief for, PR December 1978 


GOVERNMENT DEPARTMENTS 


Income Tax Acts, application to, TA 1988 
s 829 


GOVERNMENT GRANTS AND 


SUBSIDIES 
other than regional development, TA 
1988 s 93 
regional development grants— 
dealers, taxation of, TA 1988 s 95 
generally, TA 1988 s 92 
receipt of, not to be taken into account 
for Schedule D Case I or II, TA 
1988 s 92(1) 


GOVERNMENT SECURITIES 


Bank of England, discharge of functions 
of Bank of Ireland, FA 2002 s 138 
chargeable gain, exemption of, TCGA 
1992 s 115, Sch 9; SI 1993/950; 
SI 1994/2656 
compensation stock, issued as, treatment 
of, TCGA 1992 s 134 
Crown, stocks belonging to, tax 
exemption on, TA 1988 s 49(2) 
non-domiciled persons, interest paid to, 
exemption from tax, F(No 2)A 1931 
s 22(1)(b); FA 1940 s 60(1) 
non-marketable— 
chargeable gain, exemption from 
charge to, TCGA 1992 s 121(1) 
meaning, TCGA 1992 s 121(2)(d) 
non-resident central banks, held by, TA 
1988 s 516 
not ordinarily resident persons, interest 
paid to, exemption from income tax, 
F(No 2)A 1931 s 22(1)(a); FA 1940 
s 60(1) 
payment without deduction of tax, TA 
1988 ss 50, 51, SIAA 
registers kept in Ireland, closure of, FA 
2002 s 139 
securities dealer, non-resident, application 
of exemptions, TA 1988 s 475 
Treasury, stocks in name of, tax 
exemption on, TA 1988 s 49(1) 


GROUP INCOME 


election for, part payment under, PR June 
1965 


GROUP OF COMPANIES 


application of provisions, CTA 2009 
s 774 


chargeable gains— 
attribution to members of non-resident 
group, TCGA 1992 s 14 
recovery of tax from another member 
of group, TCGA 1992 s 190 
company and 75% subsidiaries, formed 
by, CTA 2009 s 765 
company leaving group— 
associated companies, meaning, TCGA 
1992 s 179(10)(a) 
degrouping charge, roll-over, TCGA 
1992 s 179B, Sch 7AB 
chargeable company, meaning, TCGA 
1992 s 179(1) 
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GROUP OF COMPANIES - contd 


company leaving group — contd 
collection of tax in default, TCGA 
1992 ss 178(9), 179(11), (12) 
gain or loss, reallocation of, TCGA 
1992 s 179A 
merger, exemption for, TCGA 1992 
s 181 


post-pay and file, TCGA 1992 s 179; 
RI 64 


pre-pay and file, RI 64 

substantial shareholdings, exemption 
for disposals by companies with, 
TCGA 1992 Sch 7AC 

time limit for 6 April 1965 election, SP 
D21 


company, meaning, CTA 2009 s 764 
continuity of identity of, CTA 2009 s 769 
SE, group including, CTA 2009 s 770 
depreciatory transaction within group, 
TCGA 1992 s 176; PR 3/2/81 
differing accounting practices, use of, FA 
2004 s 51 
disposal of asset outside group— 
asset held by group at 6 April 1965, 
TCGA 1992 s 174(4), Sch 2 
effective 51% subsidiaries of principal 
company— 
meaning, CTA 2009 s 771 
member of group, as, CTA 2009 s 766 
equity holders, treatment of, CTA 2009 
s 772 
financing costs and income— 
anti-avoidance, FA 2009 Sch 15 Pt 6 
application of provisions, FA 2009 
Sch 15, Pt.2 
available amount, meaning, FA 2009 
Sch 15 Pt 9 
charities, FA 2009 Sch 15 para 67 
disallowance of deductions, FA 2009 
Sch 15 Pt 3 
educational and public bodies, FA 
2009 Sch 15 para 68 
exemption of financing income, FA 
2009 Sch 15 Pt 4 
financing expense amounts, FA 2009 
Sch 15 para 54 
financing income amounts, FA 2009 
Sch 15 para 55 
group treasury companies, FA 2009 
Sch 15 para 57 
interpretation, FA 2009 Sch 15 Pt 10 
intra-group financing income where 
payer denied deduction, FA 2009 
Sch 15 Pt 5 
intra-group short-term finance, FA 
2009 Sch 15 paras 60, 61 
oil extraction activities, companies 
engaged in, FA 2009 Sch 15 
para 59 
overview of provisions, FA 2009 
Sch. #5.Pt 1 
real estate investment trusts, FA 2009 
Sch 15 para 58 
short-term loan relationships, FA 2009 
Sch 15 para 62 
small net financing deduction or 
income, companies with, FA 2009 
Sch 15 para 72 
stranded deficits in non-trading loan 
relationships, FA 2009 Sch 15 
paras 63, 64 
stranded management expenses, FA 
2009 Sch 15 paras 65, 66 
tested expense amount, FA 2009 
Sch 15 para 70 
tested income amount, FA 2009 Sch 15 
para 71 
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GROUP OF COMPANIES — contd 
intangible fixed assets— 
company ceasing to be member of 
group— 

associated companies leaving at 
same time, CTA 2009 s 783 

deemed realisation and reacquisition 
at market value, CTA 2009 
ss 780, 781 

degrouping charge, application of 
roll-over relief in relation to, 
CTA 2009 s 791 

exempt distribution, because of, 
CTA 2009 s 787 

genuine commercial reasons, merger 
for, CTA 2009 ss 789, 790 

principal company becoming 
member of another group, 
CTA 2009 ss 785, 786 

relevant connection, groups with, 
CTA 2009 s 784 

supplementing provisions, CTA 2009 
s 788 


transferees of business, treatment of, 
CTA 2009 s 782 
degrouping charge— 
arising on or after | April 2002, 
CTA 2009 s 899 
reallocation within group, CTA 2009 
ss 792, 793 
reallocation within group, roll-over 
relief, application of, CTA 
2009 s 794 
recovery from another group 
company or controlling 
director, CTA 2009 s 795 
recovery from another group 
company or controlling 
director, interpretation, CTA 
2009 s 796 
recovery from another group 
company or controlling 
director, procedure, CTA 2009 
s 797 
recovery from another group 
company or controlling 
director, time limit CTA 2009 
s 798 
roll-over relief in relation to, CTA 
2009 s 791 
over vies of provisions, CTA 2009 
S 
payments between members, disregard 
for purnases of reliefs, CTA 2009 


roll-over relief— 

degrouping charge, in relation to, 
CTA 2009 s 791 

degrouping chats reallocated, CTA 
2009 s 794 

payments between members, 
disregard for purposes of, CTA 
2009 s 799 

realisation, on, CTA 2009 s 777 

ae in, CTA 2009 ss 778, 

7 


tax-neutral transfers within, CTA 2009 
ss 775, 776 
treatment of, FA 2002 Sch 29 
paras 46-71 
intra group interest, RI 188 
intra group transactions— 
75% subsidiary, meaning, TCGA 1992 
s 170(2)(e) 
company, meaning, TCGA 1992 
s 170(2)(a), (9) 
effective 51% subsidiary, meaning, 
TCGA 1992 s 170(7) 
general provisions, TCGA 1992.5 171 


GROUP OF COMPANIES = contd 


intra group transactions — contd 
group, meaning, TCGA 1992 
s 170(2)(d) 
notional, TCGA 1992 s 171\! 
principal company of group, 
application to, TCGA 1992 
s 170(3)+(6), (10); PR June 1967 
statutory bodies, application to, TCGA 
1992 s 170(12)-(14) 
subsidiary, meaning, TCGA 1992 
s 170(2)(d) 
winding-up of group member, effect: of, 
TCGA 1992's 170(11) 
liquidation, transfer of assets, PR June 
1968 


meaning— 
corporation tax, CTA 2009 s 764 
group relief, TA 1988 s 413(3)-(5) 
intra group transactions, in relation to, 
TCGA 1992 s 170(2)(d) * 
purchase of own shares, for purposes 
of, TA 1988 s 222(9) 
more than one, company not member of, 
CTA 2009 s 768 
parent company of trading group, 
meaning, TA 1988 s 293(3A)-(3F) 
pay and file, surrender of tax refund, 
interest on overdue tax, adjustment 
of, FA 1989 s 102 
pre-entry losses— 
alternative calculation, TCGA 1992 
Sch 7A para 5 
application of provisions, TCGA 1992 
Sch 7A para 1 
change in company’s nature, conduct 
of trade, etc, TCGA 1992 Sch 7A 
para 8 
companies changing groups, TCGA 
1992 Sch 7A para 12 
connected groups, application to, 
TCGA 1992 Sch 7A para 9 
continuity provisions, TCGA 1992 
Sch 7A para 11 
merged assets, disposal of, TCGA 1992 
Sch 7A para 7(5) 
pooled assets— ~~ 2 Hh: 
disposal of, TCGA 1992 Sch 1K: 
para 3 
pre-entry losses not post-entry, 
TCGA 1992 Sch 7A para 4 
post-entry loss— 
deduction of, restriction on, TOGA 
1992 Sch 7A para 6. 
gain from which deductible, TCGA- 
1992 Sch 7A para7.... 
meaning, TCGA 1992 Sch be 
para 1(2),. .. 
pre- entry asset— 
meaning, TCGA 1992 Sch 7A. 
para 13), 4) ose sane 
pre-entry proportion ‘of losses on, 
TCGA 1992 Sch 7A mip. .\¢ 
principal company not to be 75% 
subsidiary of other company, ( 
2009 s 767 


profits or assets available Gis on, 
CTA 2009 s 772. hie aa 
qualifying corporate bond, wee cation, to, 
TCGA 1992 Sch 7A “ae 
rebasing to 1982, global pctinat “6A. qr 
1992 Sch 3 ‘paras 8, 9 (HOSA ED wud 
reconstruction of group, FCGA. QP vcscycri 09 
Sch 7A para. 1), GA scimnoo betsiaaees 
relevant group— (a0! )@ilie@ael 
identification of TCGA. ADQ2ijquorgsb 
Sch 7A para 9 AGTI e SORT 
meaning, TCGA. 1992 Sch WAdsbo do 
para 1(1) ({ RUDE CeO! 
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GROUP OF COMPANIES = contd 


reconstruction of group, TCGA 1992 Sch 7A 


para 1(6), (7) — contd 
relevant time, meaning, TCGA 1992 
Sch 7A para 1(5) 
stock in trade, appropriation to, 
TCGA 1992 Sch 7A para 10 
registered industrial‘and provident 
society, treatment of share capital 
of, CTA 2009 s 773 
research and development expenditure, 
relief for, FA 2002 Sch 12 para 14 
rollover relief, application of, TCGA 1992 
s 175 


y subsidiary, meaning, CTA 2009 s 764 
trading stock, transfer within group, 
TCGA 1992 s 173 
value shifting, application to, TCGA 
1992 ss 31, 32 


GROUP RELIEF 
amounts to be surrendered by way of— 
capital allowances, excess, TA 1988 
s 403ZB 
charges on income, excess, TA 1988 
ss 403, 403ZD(2), (3) 
computation of gross profits, TA 1988 
ss 403ZE, 494A 
eligible amounts, TA 1988 ss 403ZA, 
403ZB, 403ZC 
generally, TA 1988 ss 403, 403ZD 
non-trading deficit on loan 
relationships, TA 1988 s 403ZC 
Schedule A loss, TA 1988 s 403ZD(3) 
trading losses, TA 1988 s 403ZA 
arrangements for, information as to, FA 
1973 s 32 
assets available on winding-up, TA 1988 
Sch 18 para 3 
capital allowances, excess, surrender of, 
TA 1988 ss 403, 403ZB(2) 
charges on income, excess, surrender of, 
TA 1988 ss 403, 403ZD(2),(3) 
claimant company, meaning, TA 1988 
s 402(1) 
claims— 
procedure for, TA 1988 s 412(1), (2) 
provisional, SP C2 
consortium— 
application to, TA 1988 s 402(3), (4) 
claims, RI 160 
interaction of reliefs, TA 1988 s 405 
link company, provisions relating to, 
TA 1988 s 406 
meaning, TA 1988's 413(6), (8), (9) 
members’ interests in, SP C6 
rules for, PR 21/3/00 
deduction of relevant return under 
alternative finance arrangements 
disallowed, TA 1988 s 411ZA 
double allowances, exclusion of, TA 1988 
s 411 
dual resident investing company, 
prohibition of relief, TA 1988 s 404, 
Sch 17, 
equity holder— 
entitlement of, TA 1988 Sch 18 
paras 4, 5, SA 
meaning, TA 1988 Sch 18 para 1 
option arrangements, meaning, TA 
1988 Sch 18 para 5B 
option rights, meaning, TA 1988 
Sch 18 para 5B(3), (4)(d) 
percentages attributable to, TA 1988 
Sch 18 paras:2, 3, SC-SE, 6 
profits available for distribution, TA 
1988 Sch 18 para 2 
generally, SP C7 f 
group of companies, aye se TA 1988 
s 413(3)}+(5)sc © 8 
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GROUP RELIEF ~— contd 
interaction of reliefs— 
consortium, TA 1988s 405 
link company, TA 1988.s 406 
other relief, TA 1988 s:407 
limits on, TA 1988 s 403A— 
apportionments, TA 1988 s 403B, 
F(No 2)A 1997 Sch:7 
consortiums, special rules, TA 1988 
s 403C, F(No 2)A 1997 Sch 7 
link company, application’ to, TA 1988 
s 406 


losses which may be surrendered, TA 
1988 s 403 

management expenses, excess, surrender 
of, TA 1988 ss 403(3), 403ZD(4) 

modernisation, Tax Bulletin, Issue 49, 
October 2000 

non-resident companies, TA 1988 s 403D 

oil taxation, restriction of set off, TA 
1988 s 492(8) 

operation of relief, TA 1988 s 402 

option arrangements, effect of, TA 1988 
Sch 18 para 5B 

overseas losses of UK resident 
companies, TA 1988 s 403E 

payment for, disregarded for tax 
purposes, TA 1988 s 402(6); TCGA 
1992 s 176(4); PR 3/2/81 

relevant accounting period, meaning, TA 
1988 Sch 18 para 7 

restrictions on, F(No 2)A 1997's 41 

simplified arrangements, SI 1999/2975 

subsidiary company, meaning, TA 1988 
s 413(7) 

surrendered, amounts to be. See amounts 
to be surrendered by way of above 

surrendering company— 

meaning, TA 1988 s 402(1) 
non-resident, overseas losses of — 
conditions, FA 1988 Sch 18A Pt 1 
relief for, TA 1988 s 403F 
UK rules, EE aes of, TA 1988 
Sch 18A P 

unallowable, TA 1088 s 403G 

transfer of company to another group, 
TA 1988 s 410; ESC C10; SP 5/80, 
SP 3/93; PR 31/1/80, PR:16/1/84 


HM FORCES 
See ARMED FORCES 
HARBOUR AUTHORITY 
transfer of asset on transfer of trade, 
TCGA 1992 s 221 
HARBOUR REORGANISATION 
SCHEME 
transfer of trade, treatment of, TA’ 1988 
s 518 , 
HEALTH INSURANCE 
See BENEFITS IN KIND; MEDICAL 
INSURANCE RELIEF 
HEALTH SERVICE BODY 
exemptions from tax— 
chargeable gains, TCGA 1992 s 271(3) 
income tax and corporation tax, TA 
1988 s S19A(1) 
meaning, TA 1988 s SI9A(2) 
HEAVY GOODS VEHICLE 
modest private use of, ITEPA 2003:s 238 
HER MAJESTY’S REVENUE AND 
CUSTOMS © 
Advance Agreements Unit, SP 2/07 
assets, power to mark, FA 2008 Sch oe 
para 17 
businesses, power to inspect, FA 2008 
Sch 36 Pt 2 
compliance checks— 
employers’ and contractors’ 
obligations, EC/FS5 
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HER MAJESTY’S REVENUE AND CUSTOMS 


— contd 
compliance checks — contd 
general information, CC/FS1 
information and documents, requests 
for, CC/FS2 
penalties, EC/FS4, CC/FS6 
pre-arranged visits, CC/FS3 
procedure, EC/FS3 
something wrong, finding, CC/FS6 
unannounced visits, CC/FS4, CC/FSS5 
complaints— 
conduct occurring before 1 April 2006, 
SI 2005/3311 regs 8, 9 
definitions, SI 2005/3311 reg 2 
Independent Police Complaints 
Authority— 
appointment of, PR 1/4/06 
disclosure of information, 
SI 2005/3311 reg 5 
functions conferred on, 
SI 2005/3311 reg 3 
payments, SI 2005/3311 reg 7 
use of information, SI 2005/3311 
reg 6 
modified provisions, SI 2005/3311 
Schs 1-4 
regulations applied, SI 2005/3311 reg 4 
computer records, requiring production 
of, FA 2008 s 114 
contact details for debtors, power to 
obtain, FA 2009 Sch 49 
containers, power to open or unpack, 
CEMA 1979 s 159 
criminal investigation powers, FA 2007 
s 82 
decisions, review and appeals, FA 2008 
a 


s 124 
deliberate tax defaulters, publishing 
details of, FA 2009 s 94 
disagreement with decisions, MISC VIA 
geen of information by, SCA 2007 
s 85 
documents— 
business, inspection of, FA 2008 Sch 36 
para 28 
old, restrictions on powers, FA 2008 
Sch 36 para 20 
power to copy, FA 2008 Sch 36 para 15 
power to remove, FA 2008 Sch 36 
para 16 
entry and search of premises— 
applcae of provisions, PACE 1984 
s 


power of justice to authorise, PACE 
1984s 8 
existing concession— 
meaning, FA 2008 s 160(2) 
power to give statutory effect to, FA 
2008 s 160 
fee for payment to, FA 2008 s 136 
information and advice from, COP10 
information and documents, power to 
obtain— 
approval of notices, FA 2008 Sch 36 
para 3 
auditors, position of, FA 2008 Sch 36 
paras 24, 26, 27 
authorised officers, FA 2008 Sch 36 
para 59 
business, reference to, FA 2008 Sch 36 
para 60 
chargeable period, meaning, FA 2008 
Sch 36 para 61 
concealment etc of documents, 
offences, FA 2008 Sch 36 Pt 8 
consequential provisions, Sch 36 Pt 10 
copies of documents, producing, FA 
2008 Sch 36 para 8 
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HER MAJESTY’S REVENUE AND CUSTOMS 


— contd 
information and documents, power to obtain — 
contd : 
information notice— 
appeal against, FA 2008 Sch 36 Pt 5 
auditors, not requiring information 
from, FA 2008 Sch 36 para 24 
compliance with, FA 2008 Sch 36 
para 7 
concealment etc of documents, 
offences, FA 2008 Sch 36 Pt 8 
deceased person, checking tax 
position of, FA 2008 Sch 36 
para 22 
meaning, FA 2008 Sch 36 para 6 
penalties, FA 2008 Sch 36 Pt 7 
special cases, FA 2008 Sch 36 Pt 6 
tax advisers, not requiring 
information from, FA 2008 
Sch 36 para 25 
interpretation, FA 2008 Sch 36 para 58 
penalties, FA 2008 Sch 36 Pt 7 
persons whose identity is not known, 
about, FA 2008 Sch 36 para 5 
privileged communications, FA 2008 
Sch 36 para 23 
regulations, FA 2008 Sch 36 para 57 
restrictions on, FA 2008 Sch 36 Pt 4 
statutory records, meaning, FA 2008 
Sch 36 para 62 
tax advisors, position of, FA 2008 
Sch 36 paras 25-27 
tax, meaning, FA 2008 Sch 36 para 63 
tax position, meaning, FA 2008 Sch 36 
para 64 ; 
taxpayer, from, FA 2008 Sch 36 para 1 
third party notice, copying to taxpayer, 
FA 2008 Sch 36 para 4 
third party, from, FA 2008 Sch 36 
para 2 
investigatory powers, regulation of, SCA 
2007 Sch 12 
Litigation and Settlements Strategy, PR 
12/6/07 
local arrangements with, PR 4/4/08 
non-statutory clearances services, PR 
1/4/08 
payment by cheque to, FA 2007 s 95 
Police and Criminal Evidence Act, 
application of, SI 2007/3175 
serious crime, disclosure of information, 
SI 2008/403 
Special Compliance Office investigations, 


statutory clearances and approvals, 
applications for, Misc XIII 

sums due from, repayment interest on, 
FA 2009 ss 102, 103 

sums due to, late payment interest on, FA 
2009 ss 101, 103 


HERD BASIS 


abuse of rules, prevention of, CTA 2009 
s 125 
additions to herd, treatment of, TA 1988 _ 
Sch 5 para 3(3) 
animals— 
addition of, CTA 2009 s 113. 
meaning, CTA 2009 s 110(1) 
old, slaughter under disease control ~ 
order, CTA®20095 115? =" 
replacement of, CTA 2009 Ss 14" 
sale of, CTA 2009 s 116 4 
compulsory ees TA 1988 Sch ‘ 991 
paras 3(6), 6; ESC Bll 
creatures other than animals, application x 
to, TA 1988 Sch 5 para 9(2) © 
definitions, CTA 2009'ss 110, 111 92 yllsrsnsg 
disposal and re acquisition after five to 101g 
years, TA 1988 Sch 5 para4 
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HERD BASIS — contd 
election for, TA 1988 Sch 5 para 2 
accounting periods, CTA 2009 s 122 
application of rules, for, CTA 2009 
s 109 
disease control order, slaughter under, 
CTA 2009 s 124 
effect, CTA 2009 s 122 
five year gap where no production herd 
kept, where, CTA 2009 s 123 
information required by HMRC, CTA 
2009 s 126 
making of, CTA 2009 s 122 
exhibition and competition animals, 
) exclusion of, TA 1988 Sch 5 
para 9(5) 
further assessment, CTA 2009 s 127 
herd— 
initial cost, CTA 2009 s 112 
meaning, TA 1988 Sch 5 para 8(1) 
new, acquisition within 5 years of sale, 
CTA 2009 s 118 
sale outside farmer’s control, CTA 
2009s 119 
production, CTA 2009 ss 110, 111 
replacement of part begun within 5 
years of sale, CTA 2009 s 120 
sale outside farmer’s control, CTA 
2009 s 121 
value of, CTA 2009 s 112 
whole or substantial part, sale of, CTA 
2009 s 117 
immature animals, treatment of, TA 1988 
Sch 5 para 8(2)-(4) 
information, power to call for, TA 1988 
Sch 5 para 10 
initial cost of herd, TA 1988 Sch 5 
para 3(2) 
insurance and compensation receipts, TA 
1988 Sch 5 para 3(12) 
laying birds, treatment of, TA 1988 Sch 5 
para 9(3) 
minor disposals without replacement, RI 
254 


production herd, meaning, TA 1988 Sch 5 
para 8(5), (6) 
replacement animals, treatment of, TA 
1988 Sch 5 para 3(4), (5) 
sale and replacement of herd, TA 1988 
Sch 5 para 3(7)-(11) 
single animals, application to, TA 1988 
Sch 5 para 9(4) 
trades other than farming, application to, 
TA 1988 Sch 5 para 9(1) 
transfer not at market value, TA 1988 
Sch 5 para 5 
working —— exclusion of, TA 1988 
Sch 5 p: 
HERITAGE MAINTENANCE 
SETTLEMENTS 
change of circumstances during tax year, 
ITA 2007 s 509 
charge to tax for non-heritage purposes— 
generally, ITA 2007 s 512 
income charged, ITA 2007 s 513 
income treated as income of settlor, 
ITA 2007 s 517 
persons liable, ITA 2007 s 514 
rate, ITA 2007 s 515 
transfer of property between 
settlements, ITA 2007 s'516 
definitions, ITA 2007 s 507 
double taxation, and, ITA 2007 s 511 
election by trustees, ITA 2007 s 508 
overview of provisions, ITA 2007 s 507 
reimbursement of settlor, ITA 2007 s 511 
sums applied for property maintenance, 
‘A 2007 s 510 
HIGHER RATE OF INCOME TAX 
See RATES OF TAX 


Index 


HIGHWAY UNDERTAKINGS 
carrying on, meaning, CAA 2001 s 341 
concession— 
balancing adjustment on ending of, 
CAA 2001 s 343 
extended, treated as, CAA 2001 s 344 
meaning, CAA 2001 s 341(4) 
relevant interest, CAA 2001 s 342 
HISTORIC BUILDINGS AND 
MONUMENTS COMMISSION FOR 
ENGLAND 
exemption from tax— 
chargeable gains, TCGA 1992 s 271(7) 
income tax and corporation tax, TA 
1988 s 507(1)(b) 
maintenance funds for FA 1998 s 39 
HOLIDAY CLUBS 
See CLUBS AND SOCIETIES 
HOMEWORKERS 
additional household expenses, ITEPA 
2003 s 316A 
reimbursed expenses and benefits, PR 
12/03 
tax and NIC free payments to, PR 9/4/08 
HORSE 
See STALLION 
HOTELS 
EIS relief, ITA 2007 s 197 
qualifying— 
balancing events, CAA 2001 s 317 
meaning, CAA 2001 s 279 
venture capital trusts, ITA 2007 s 308 
HOUSING ASSOCIATIONS 
disposals of land by, TCGA 1992 ss 218, 
219 


gift of land to, TCGA 1992 s 259 
tax relief grant, Housing Act 1988 s 54 
HOUSING CORPORATION 
disposals of land by, TCGA 1992 ss 218, 
219 


HOUSING FOR WALES 
disposals of land by, TCGA 1992 ss 218, 
219 


HOUSING GRANTS 
corporation tax, no liability to, CTA 2009 
s 1284 
exemption from tax, TA 1988 s 578 
HOVERCRAFT 
rollover relief, TCGA 1992 s 155 Class 2 
HUMAN RIGHTS 
Convention rights— 
articles, HRA 1998 Sch 1 
derogations, HRA 1998 ss 14, 16 
interpretation, HRA 1998 s 2 
judicial acts, HRA 1998 s 9 
legislation— 
declaration of incompatibility, HRA 
1998 s 4 
interpretation compatible with, 
HRA 1998 s 3 
intervention by Crown, HRA 1998 


s5 
meaning, HRA 1998 s 21 
statements of compatibility, HRA 
1998 s 19 
meaning, HRA 1998 s 1 
public authorities, acts of — 
interpretation compatible with, 
1998s 6 
judicial remedies relating to, HRA 
1998 s 8 


proceedings concerning, HRA 1998 
s7 


remedial action in relation to, HRA 
1998 s 10 
remedial orders, HRA 1998 Sch 2 
reservations, HRA 1998 ss 15, 17 
existing, safeguard for, HRA 1998 s 11 
freedom of expression, HRA 1998 s 13 
penalties, imposition of, RI 245 
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HUSBAND AND -‘WIFE 
See also MARRIAGE; MARRIED WOMAN 
asset held at 6 April 1965, TCGA 1992 
Sch 2 para 22 
blind person’s allowance, ITA 2007 s 39 
business expansion scheme relief, TA 
1988 s 304 
capital gains tax, application to, TCGA 
1992 s 58; PR 21/11/90 
EIS relief, ITA 2007 s 245 
independent taxation, introduction of, 
consequential amendments, FA 1988 
Sch 3; PR 8/1/90 
joint loan, treatment of, RI 15 
jointly held assets— 
declarations relating to, TA 1988 
s 282B 
treatment of, TA 1988 s 282A 
living together, meaning, TA 1988 s 282 
maintenance payment. See 
MAINTENANCE PAYMENTS 
married couple’s allowance, TA 1988 
ss 257A—257BB. See PERSONAL 
RELIEFS 
more than one wife, PR 16/2/78 
personal reliefs, transitional provisions, 
TA 1988 ss 257D-257F 
private residence exemption— 
generally, TCGA 1992 s 222(6); ESC 
D3, ESC D6 
separated couple, SP D9 
property loan, interest on— 
MIRAS, application of, TA 1988 
ss 373(7) 376(2), (3) 
treatment for Income Tax Act purposes, 
ITA 2007 s 1011 
VCT relief, ITA 2007 s 267 


INCAPACITATED PERSONS 
See also MINOR 
capital gains tax charge, TMA 1970 s 77 
income tax charge, TMA 1970 s 72 
meaning, TMA 1970 s 118(1) 
INCAPACITY BENEFIT 
PAYE operation of, SI 2003/2682 
regs 173-180 
Schedule E charge, FA 1994 s 139 
INCENTIVE AWARDS SCHEME 
treatment, SP 6/85 
INCIDENTAL OVERNIGHT EXPENSES 
treatment of, TA 1988 s 200A 
INCOME 
unremittable— 
application of provisions, CTA 2009 
s 1274 


relief for— 
claim for, CTA 2009 s 1275 


thee of, CTA 2009 ss 1276 
pif 


transitional ousions CTA 2009 
Sch 2 Pt 19 


valuation, CTA 2009 s 1278 
INCOME STREAM, TRANSFERS OF 
company transferees. See LOAN 
RELATIONSHIPS 


i transferors, FA 2009 Sch 25 
t 


> 


non-corporate transferors, ITA 2007 
ss 809AZA-809AZG 
INCOME SUPPORT 
nen i treatment, TA 1988 ss 151, 


PAYE, operation of, SI 2003/2682 
regs 181-184 
INCOME TAX 
Acts— 
ete from year to year, TA 1988 


definitions, ITA 2007 s 988. 


Index 
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INCOME TAX -— contd 


Acts — contd 


government departments, application 
to, TA 1988 s 829 
interpretation of, TA 1988 s 833 
meaning, TA’ 1988s 831(1)(d) 
overview, ITA 2007 s 1 
Scottish trusts, application to, FA 1993 
8 


siiit 
2007, HMRC Brief on, PR 10/4/07 


additional rate, discretionary trust, 


trustees’ liability, TA 1988 ss 686, 
7 


68 
additional tax, ITA 2007 s 30 
applicable rate, meaning, TA 1988 


s 701(3A) 


application of rate limits, TA 1988s 1(2) 
assessment to 5 April each year, TA 1988 


s 2(2) 


basic rate— 


income charged at, TA 1988 s ‘1Q)(a), 
3 


(3) 
individuals, ITA 2007 s 10 
limit, meaning, TA 1988 s 1(3) 
other persons, ITA 2007s 11 
reduction, transitional relief for gift 
aid charities, FA 2008 Sch 19 
Scottish taxpayers, for, SA 1998 ss 73, 
74 


charge to, ITEPA 2003:s:1 


accrued income profits and losses— 
generally, ITA 2007 s 616 
income charged, ITA 2007's 617 
person liable, ITA 2007 s 618 
annual nature, ITA 2007's 4° 
companies, and, ITA 2007's'5 
Gift Aid— 
generally, ITA 2007 s 424 
total amount of tax to which 
charged, ITA 2007 s 425 
land transactions, and, ITA 2007 s.755 
overview, ITA 2007 s 3 
sales of occupation income, and, 1TA 
2007 s 776 
sources of income, and, ITA 2007 
s 1009 
territorial scope, ITA 2007 
ss 1015-1016 
transfer of assets abroad, ITA 2007, 
s 750 
non-transferor receiving beabstic) 
ITA 2007 ss 731-7359 
person has power to enjoy income, 
ITA 2007 ss 720-726 
person receiving capital —_ TTA’ 
2007 ss 727-730 | SiMe] 


company— 


income not liable to, TA 1988 § 0), 
CTA 2009 s 3 

payments by, treatment for ta 
purposes, TA 1988 s 7 — 

repayment of tax, TA 1988 s ple 


discounted securities— 


abroad, assets transferred, FAI 96 oo 
Sch 13 para 12 is - 
accrued income scheme, FA 1996 
Sch 13. parachhe, ap iets: 190 
chatee % tax on realised ees FA bite. 
6 Sch 13 paral 
cota persons, trans! tween, 
FA 1996 Sch 13 para. AT z2hovuinnob 
conversion, extinguishment by, FA...) 
1996 Sch 13):para 5 ssareaaa vei noiosls 
corporate strip Ti dimieiveng to wanrisyo 
conversion to, FA 1996 Sch 13. 
para.13A yhogoxqad! beilqqs emue 
meaning, FA 1996 Sch 13 para 13A 


price, manipulation of, FA 1996) 5 9) 1) 


Sch 13 paras 13C; A3DO 247AA 932 
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INCOME TAX — contd 
discounted securities — contd 


INCOME TAX — contd 
employment income, on — contd 


corporate strip — contd 
relevant discounted securities, FA 
1996 Sch 13 para 13B 

deemed market value, transactions at, 
FA 1996 Sch 13 para 9 

deep gain on redemption, FA 1996 
Sch 13 para 3(3) 

excluded indexed securities, FA 1996 
Sch 13 para 13 

extinguished by conversion, FA 1996 
Sch 13 para 5 

generally, FA 1996 Sch 13 paras 15, 16 

gilt strips, FA 1996 Sch 13 para 14° 

income exempt, treatment of losses 
where, FA 1996 Sch 13:para 7 

issue of securities in separate tranches, 
FA 1996 Sch 13 para 10 

personal representatives, transfer by, 
FA 1996 Sch 13 para 6(7), (8) 

realised losses on, relief for, FA 1996 
Sch 13 para 2 

relevant discounted security, meaning, 
FA 1996 Sch 13 para 3 

transfer of security, meaning, FA 1996 
Sch 13 para 4 

trustees, transfer or redemption by, FA 
1996 Sch 13 para 6(1)-(6) 


employment income, on— 


agency workers. See AGENCY 
amount charged to tax, ITEPA 2003 
9 


s 
charge, nature of, ITEPA 2003 s 6 
earnings. See EARNINGS 
employment, meaning, ITEPA 2003 s 4 
exempt, meaning, ITEPA 2003 s 8 
exemptions— 
annual parties and functions, I[TEPA 
2003 s 264 
armed forces, ITEPA 2003 
ss 296-298 
childcare, ITEPA 2003 s 318 
consuls and foreign agents, ITEPA 
2003 ss 300-302 
Crown employees, ITEPA 2003 
s 299 
cycles and cyclist’s safety equipment, 
ITEPA 2003 s 244 
detached national experts, ITEPA 
2003 s 304 


disabled employees, transport for, 
ITEPA 2003 ss 246, 247 
earnings-only, meaning, ITEPA 2003 
s 227(2) 
education and training. See 
EDUCATION AND TRAINING 
effect of, ITEPA 2003 s 228 
emergency vehicles, ITEPA 3002 
s 248A 
employment income, meaning, 
ITEPA 2003 s 227(3) 
eye tests and special corrective 
appliances, ITEPA 2003 s 320A 
failure of car-sharing arrangements, 
transport on, ITEPA 2003 
s 248 
incidental overnight expenses and 
benefits, ITEPA 2003 ss 240, 
241 
late-night work, transport home » 
after, ITEPA 2003 s 248 
long service awards, ITEPA 2003 
s 323 
Members of Parliament etc, 
» payments to, ITEPA 2003 
ss 291-295 
mileage allowances. See MOTOR 
CARS ; : ; 
miners, ITEPA 2003 s 306 


exemptions — contd 
ministers of religion, ITEPA 2003 
s 290 
mobile telephones, ITEPA 2003 


s 319 
offshore workers, ITEPA 2003 s 305 
outplacement services, ITEPA 2003 
s 310 


overseas medical treatment, ITEPA 
2003 s 325 

passenger payments. See MOTOR 
CARS 


pension provision, ITEPA 2003 
ss 307, 308 

public’bus services, support for, 
ITEPA 2003 s 243 

public transport strikes, travelling 


and subsistence during, ITEPA 


2003 s 245 

recreational facilities, ITEPA 2003 
ss 261-265 

removal expenses. See REMOVAL 
EXPENSES AND BENEFITS 

retraining courses, ITEPA 2003 
ss 311, 312 

sale of asset, expenses incidental to, 
ITEPA 2003 s 326 

scope of provisions, ITEPA 2003 
s 227 


statutory redundancy payments, 
ITEPA 2003 s 309 

subsidised meals, ITEPA 2003 s 317 

suggestion awards, ITEPA 2003 
$s'321, 322 

third party entertainment, ITEPA 
2003 s 265 


third party, small gifts from, ITEPA 


2003 s 324 

transitional provisions, ITEPA 2003 
Sch 5 Pt 4 

visiting forces, ITEPA 2003 s 303 

vouches. See VOUCHERS 

works transport services, ITEPA 
2003 s 242 


intermediary, services provided though. 


See INTERMEDIARIES 
meaning, ITEPA 2003 s 7(2) 
offices and office-holders, ITEPA 2003 
s5 
person liable for, ITEPA 2003 s 13 
place of performance of duties— 
duties in UK incidental to duties 
outside UK, ITEPA 2003 s 39 
period of absence from, ITEPA 
2003 s 38 


UK sector or continental shelf, in, 
ITEPA 2003 s 41 
vessel or aircraft, on, ITEPA 2003 
s 40 
specific, meaning, ITEPA 2003 s 7(4) 
structure of provisions, ITEPA 2003 
S13 


transitional provisions, ITEPA 2003 
Sch 7 Pt 2 
Employment Zone programmes, 
exemption of payments under, FA 
2000 s 85 
fraudulent evasion, offence of, FA 2000 
s 144 
higher rate, charge to, TA 1988 s 1(2)(b) 
indexation of rate limits, TA 1988 
s 1(4)(6) 
basic, ITA 2007 s 21 
personal reliefs and allowances, ITA 
2007 s 57 
starting, ITA 2007's 21 
indexed rate bands, FA 2002s 132. | 
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INCOME TAX — contd INCOME TAX — contd 


interest on overdue income tax, TMA 
1970 s 86 (new version) 


payment of tax — contd 
on account of, TMA 1970's 59A; FA 


liabilities not dealt with, ITA 2007 s 32 1994 s 192 
annual payments, ITA 2007 s 843 self-assessment, contained in, TMA 
European Economic Interest 1970 s S9B 
Groupings, ITA 2007 s 842 transitional (1996-97), FA 1995 Sch 21 
extra returns to be treated as interest, para 2 


ITA 2007 ss 845-846 

government securities held by non-UK 
resident central banks, ITA 2007 
s 840 

jointly held property, ITA 2007 ss 836, 
837 


letters patent, etc., ITA 2007 s 844 

local authorities, ITA 2007 s 838 

local authority associations, ITA 2007 
s 838 


penalty— 
failure to make return, TMA 1970 s 93 
incorrect return, TMA 1970 ss 95, 97 
personal return, requirement to make, 
TMA 1970s 8 
pre-owned assets, on, SI 2007/3000, Misc 
IX 


iG 
rates, FA 2006 s 23, FA 2009 s 1 
reliefs, agreement to forgo, FA 2009 s 25 
relocated workers, treatment of payments 


non-UK residents— o; SP 1/85 ; 
definitions, ITA 2007 ss 825-827 school, charitable status, temporary loss 
independent broker conditions, ITA of, ESC D47 


2007 s 817 
independent investment manager 
conditions, ITA 2007 


Scottish taxpayer— 
additional tax, accounting for, SA 1998 
s 77 


ss 818-824 basic rate, power to fix, SA 1998 ss 73, 
limit for companies, ITA 2007 74 
ss 815-816 meaning, SA 1998 s 75 


limit for individuals and trustees, 
ITA 2007 ss 811-814 
overview, ITA 2007 s 810 
transactions through brokers and 
investment managers, ITA 2007 
s 828 
official agents of Commonwealth 
countries, ITA 2007 s 841 
Reserve Bank of India, ITA 2007 s 839 
residence— 
allied headquarters staff, ITA 2007 
s 833 
companies, ITA 2007 s 835 
individuals temporarily abroad, ITA 
2007 s 829 
individuals temporarily in UK, ITA 
2007 ss 831-832 
individuals working abroad, ITA 


modification of enactments, SA 1998 
s 79 
tax reduction, effect of, SA 1998s 78 
structure, change to, SA 1998 s 76: 
surcharge on unpaid, TMA 1970's 59C 
trustees’ return, requirement to make, 
TMA 1970s 8A 


INDEPENDENT POLICE COMPLAINTS 


AUTHORITY 
HMRC, appointment by, PR 1/4/06. See 
also HER MAJESTY’S REVENUE 
AND CUSTOMS 


INDEPENDENT TAXATION 


See HUSBAND AND WIFE 


INDEPENDENT TELEVISION 


COMMISSION (formerly independent 
broadcasting authority) 
transfer of undertaking, EA 1990 Sch 12 


2007 s 830 paras 1-3, 6-10 
personal representatives, ITA 2007 INDEXATION ALLOWANCE © 
s 834 asset owned on 31 March 1982, TCGA 


trustees, ITA 2007 s 835 
visiting forces, ITA 2007 s 833 
State Bank of Pakistan, ITA 2007 
s 839 
total income, ITA 2007 s 31 
loan relationships— 
generally, FA 1996 Sch 15 para 22 
indexed securities, qualifying, FA 1996 
Sch 15 para 27 
qualifying corporate bonds, 
transitional provisions, FA 1996 
Sch 15 para 30 
long funding leases. See LONG 
FUNDING LEASES 


1992 s 55(1){(4) 

calculation of, TCGA 1992 s 54 

call option, application to, TCGA 1992 
s 145 


calls on shares, application to, TCGA 
1992 5 113 fno-egnint 

moe exchange gains and losses, FA 

1993 Sch 17 para 8 ° 

loss, exclusion of, FA 1994s 93, Sch 12 

no gain/no loss acquisition, TOGA 1992 
s 55(5), (6) 

no mamine loss disposals, TCGA 1992 


res “Ban shares, TCGA 1992 Ss 4114 


lower rate— pre-1982 share pool, TCGA 1992 s 109 
distributions, income from, TA 1988 relevant allowable expenditure— = ___ 
s 4(1A) meaning, TCGA 1992 s 53(2)(b) » 
savings, income from, TA 1988, receipts, treatment of, TCGA 1992 
s 4(1A) ss 53(3), 57 


New Deal S50plus, exemption of payments 
under, FA 2000 s 84 Reo 

non-resident, branch or agency, trading 
through, TMA 1970 ss 79-82 


relief for, TCGA 1992.5 53(1)) 9) on 

reorganisation of share capital, na 
application to, TCGA 1992's 131 

retail price-index post-April 1 199B}alies } 


pe ss liability to, TMA 1970 s 7; pe eb ae = ir8egn 
0 2)A 1997 s 34, Sch 4 para | TCG! ~ 
overview of liability, ITA 2007 s 22 ee ee application to, ter et aa 9M 
partnership return, requirement to make, unindexed gain or loss, meaning, TOGA 
TMA 1970s 8 1992 s 53(2)(a) 


payment of tax— 
account, on, SI 1996/1654 
final, TMA 1970 s 59B 


INDIVIDUAL INVESTMENT PLANS. vi 


See MISCELLANEOUS INCOME (ITTOIA 
2005) yf Len 
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INDIVIDUAL LEARNING ACCOUNT 
Crown, separate employers under, 
SI 2000/2076 
training. See EDUCATION AND TRAINING 
INDIVIDUAL SAVINGS ACCOUNT 
account— 
administration of tax, SI 1998/1870 
reg 35 
application for subscription, conditions 
for, SI 1998/1870 reg 12 
closure of mini-account or TESSA 
only account, disregard, 
SI 1998/1870 reg 4B 
y general conditions, SI 1998/1870 reg 4 
incompatible, repair of, SI 1998/1870 
reg 4A 
management, SI 1998/1870 reg 4(5) 
maxi— 
components, SI 1998/1870 
reg 4(1)(c) 
designation as, SI 1998/1870 
reg 4(1)(>) 
removal of, SI 1998/1870 reg 4D 
subscription limit, SI 1998/1870 
reg 4(2) 
meaning, SI 1998/1870 reg 2(1) 
mini— 
components, SI 1998/1870 
reg 4(1)(d) 
designation as, SI 1998/1870 
reg 4(1)(d) 
At of, SI 1998/1870 reg 4D 
subscription limit, SI 1998/1870 
reg 4(3) 
requirements, SI 1998/1870 reg 4(6) 
subscriptions, SI 1998/1870 reg 4 


ME 
components, SI 1998/1870 
reg 4(1)(e) 
designation as, SI 1998/1870 
reg 4(1)(b) 
removal of, SI 1998/1870 reg 4D 
subscription limit, SI 1998/1870 
reg 4(4) 
account investor ceasing to qualify, 
SI 1998/1870 reg 11 
account manager— 
account investor, information to be 
given to, SI 1998/1870 reg 30 
approval of, SI 1998/1870 reg 14 
withdrawal, SI 1998/1870 reg 17 
appeal against, SI 1998/1870 
reg 18 
Board, information to be provided to, 
SI 1998/1870 reg 32 
ceasing to act, SI 1998/1870 reg 19 
ceasing to qualify, SI 1998/1870 reg 20 
deduction of tax at source, ITA 2007 
s 935 
insurer-manager, SI 1998/1870 reg 15 
meaning, SI 1998/1870 reg 2(1) 
qualifications, SI 1998/1870 reg 14 
records, SI 1998/1870 reg 29 
repayments of tax to— 
annual returns and claims, 
SI 1998/1870 reg 26 
appeals, SI 1998/1870 reg 27 
interim claims, SI 1998/1870 reg 25 
returns of information, SI 1998/1870 
reg 31 
tax liabilities and reliefs, acting in 
relation to, SI 1998/1870 reg 24 
tax representative, appointment of, 
SI 1998/1870 reg 16 
transfer of accounts, ‘SI 1998/1870 
reg 21 
assessments for withdrawing relief and 
recovering tax, SI 1998/1870 reg 28 
Board, information to be provided to, 
SI 1998/1870 reg 32 
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INDIVIDUAL SAVINGS ACCOUNT ~— contd 


business, meaning, TA 1988 s 431BB 
capital gains tax provisions, SI 1998/1870 
reg 34 
cash deposits, liability to tax on interest 
on, SI 1998/1870 reg 23 
income and gains, exemption from tax, 
SI 1998/1870 reg 22 
information to be provided to Board, 
SI 1998/1870 reg 32 
insurance companies— 
excessive provisional repayments, 
repayment of, SI 2001/3974 Sch 
para 3 
payments on account, entitlement to, 
SI 2001/3974 Sch para 1 
investment— 
cash component, qualifying for, 
SI 1998/1870 reg 8 
insurance component, qualifying for, 
SI 1998/1870 reg 9 
rules, SI 1998/1870 reg 6 
stocks and shares component, 
qualifying for, SI 1998/1870 reg 7 
investor ceasing to be or not entitled to 
tax relief, SI 1998/1870 reg 36 
qualifying individuals, SI 1998/1870 
reg 10 
records, inspection of, SI 1998/1870 
reg 33 
Regulations, application of, SI 1998/1870 
1 


reg 
INDUSTRIAL AND PROVIDENT 
SOCIETIES 

amalgamation, transfer of assets on, TA 
1988 s 486(8) 

deduction of tax from yearly interest 
payments, ITA 2007 s 887 

dividend or bonus granted by, nature of, 
TA 1988 s 230A 

dividends, treatment of, CTA 2009 s 132 

interest paid, treatment of, TA 1988 
s 486(1)+(7) 

meaning, TA 1988 s 486(12) 

payments treated as interest under loan 
relationship, CTA 2009 ss 499, 500. 

profits, computation of, TA 1988 
s 486(10), (11) 

trading loss, relief for, ESC C5 

INDUSTRIAL BUILDINGS 

allowance. See INDUSTRIAL BUILDINGS 
ALLOWANCE 

carrying on trade as developer, meaning, 
CAA 2001 s 293 

cessation of use, CAA 2001 s 285 

commercial buildings in enterprise zones, 
CAA 2001 s 281 

demolition costs, CAA 2001 s 340 

dwelling-houses, exclusion of, CAA 2001 
s 277 


hotels— 
balancing event, CAA 2001 s 317 
exclusion of, CAA 2001 s 277 
qualifying, CAA 2001 s 279 
meaning, CAA 2001 s 271(2) 
miners, for, CAA 2001 s 355 
more than one licensee, used by, CAA 
2001 s 278 
non-industrial part, disregard of, CAA 
2001 s 283 
offices, exclusion of, CAA 2001 s 277 
outside UK, CAA 2001 s 282 
qualifying trades, CAA 2001 s 274 
relevant interest in— 
completion of construction, acquired 
on, CAA 2001 s 287 
general rule, CAA 2001 s 286 
lease exceeding 50 years, election to 
treat as sale, CAA 2001 ss 290, 
291 
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INDUSTRIAL BUILDINGS - contd 
relevant interest in — contd 
leasehold, merger of, CAA 2001 s 289 
sale, calculation of allowance after, 
CAA 2001 s 311 
subordinate interest, effect of creating, 
CAA 2001 s 288 
retail shops, exclusion of, CAA 2001 
Ss 27h 
roads on industrial estates as; CAA 2001 
s 284 
showrooms, exclusion of, CAA 2001 
s 277 
sports pavilions, qualifying, CAA 2001 
s 280 


temporary disuse, CAA 2001 ss 285, 354 
thermal insulation of, CAA 2001 s 28 
welfare of workers, used for,. CAA 2001 
s 275 
INDUSTRIAL BUILDINGS 
ALLOWANCE 
abolition from 2011, FA 2008 s 84 
phasing out before, FA 2008 s 85 
anti-avoidance, CAA 2001 s 313A 
additional VAT habilities— 
initial allowance, and, CAA 2001 s 346 
meaning, CAA 2001s 345 
writing off initial allowances, CAA 
2001 s 348 
writing-down allowance, and, CAA 
2001 s 347 
additional VAT rebates— 
balancing adjustments, CAA 2001 
s 350 
meaning, CAA 2001 s 345 
writing off qualifying expenditure, 
CAA 2001 s 351 
writing-down allowance, and, CAA 
2001 s 349. 
artificial effect on pricing, arrangements 
having, CAA 2001 s 357 
availability of, CAA 2001 s 271 
balancing adjustments— 
additional VAT rebates, CAA 2001 
s 350 
adjusted net cost, CAA 2001 s 323 
calculation— 
building being industrial 
throughout, CAA 2001 s 318 
building not being industrial 
throughout, CAA 2001 +s 319 
overall limit, CAA 2001 s 320 
main balancing events— 
hotel not qualifying for 2 years, 
CAA 2001 s 317 
list of, CAA 2001s 315 
proceeds from, CAA 2001 s 316 
qualifying expenditure, -FA 2007 s 36 
qualifying enterprise zone expenditure, 
effect of realising capital value— 
pases of provisions, CAA 2001 


definitions, CAA 2001s 331 
payments more than 7 years after 
_ agreement, CAA 2001 s 330 
realisation, CAA 2001 s 328 
subordinate interest, attributable to, 
CAA 2001 s 329 


relevant period of ownership, meaning, 


CAA 2001 s 321 

starting expenditure, CAA 2001 s 322 

subordinate interest, sale subject to, 
CAA 2001 ss 325, 326 

when made, CAA 2001 s 314 

writing off or increase of expenditure, 
CAA 2001 s 337 

building— 

construction, expenditure on, CAA 
2001 ss 272, 294 

meaning, CAA 2001 s 271(2) 
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INDUSTRIAL BUILDINGS os sot - 


contd 
building — contd 
temporarily out of use, CAA 2001 
s 354 


wel of workers, used for, CAA 
2001 s 275 
contribution allowances, CAA 2001s 539 
expenditure— 
construction of building, on, CAA) 
2001 s 272 
preparation of site for plant or ) 
machinery, for, CAA 2001's 273 
fixturé on which claimed, CAA 2001 
s 186 
garages, qualifying trade, PR 4/4/74 
highway undertakings. See HIGHWAY 
UNDERTAKINGS 
industrial trading estates, fitivate roads 
on, CAA 2001 s 284 ‘ 
initial— 
additional VAT liabilities, CAA 2001 
ss 346, 348 
amount of, CAA 2001 s 306 
building not industrial when first used, 
where, CAA 2001 s 307 
grants oer entitlement to, CAA 
2001 s 308 
ponte for which made, CAA 2001 
306 


Pe se enterprise zone expenditure 
for, CAA 2001 s 305 
writing off, CAA 2001 s 333 
additional VAT liabilities, CAA 2001 
s 348 
lease— 
meaning, CAA 2001 s 360 
termination, provisions applying on, 
CAA 2001 s 359 
lessors and licensees, for, CAA 2001s 353 
meaning, PR 25/3/81 
miners, buildings for, CAA 2001 s 355 
net, amount of, CAA 2001 s 324- 
non-qualifying assets, apportionment of 
sums partly referable to, CAA 2001 
s 356 
part of building, application to, CAA 
2001's 283; PR 25/3/81 
partially completed buildings, RI 186. 
qualifying expenditure—° = 
balancing adjustments, increase « or: 
writing off on, s 337. | 
construction, capital expenditure on, 
CAA 2001 s 294» 
enterprise zone— |)? 2 
balancing adjustments. ‘See 
BALANCING ADJUSTMENTS, 
construction of building; capital, 
expenditure on, CAN 2001 
s 299 
initial allowances, CAA 2001 s 305 
part lb ie time rain for, GAd 2001, 
01-303. SCOR 
purchase of balldnes within eae. 31 
of first use, CAA:200 1 ss. — 
303, 304 TR NBLRT EDs 
time limit, CAA 2001's. 298 2lesqa 
transitional provision, FA 2008 s 86 
unused ae purchase gaia 97 
2001 ss 300, 302 he 2 
meaning, CAA 2001 $292ie, waiti tidail xe) 
residue, allowance limite d to, CAA 
2001s 312mogqe sviteiasesiga xs! 
meaning, CAA 2001's 313%) © 
unused building, purchase of-=0 2)5.) 
developer not involved, w 
1is:295 4) citrlsive Yo! elaseomeese28 
developer, sale by, CAA 2001s 296. 
used building, purchase from) 000 
developer, CAA 2001's297)) 1 
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Bo appanme BUILDINGS ALLOWANCE — 
cont 
qualifying expenditure — contd 
writing off— 
additional VAT rebates, CAA 2001 
s 351 
balancing adjustment made, where, 
CAA 2001 s 337 
building not industrial, where, CAA 
2001 s 336 
demolition costs, CAA 2001 s 340 
extent and time of, CAA 2001 s:332 
initial allowances, CAA 2001 ss 333, 
334 


] realised capital value, of, CAA 2001 
s 338 
relevant interest, Crown or person 
not within charge to tax 
entitled to, CAA 2001 s 339 
research and development 
allowances, CAA 2001 s 335 
writing-down allowances, CAA 2001 
s 334 
qualifying trades— 
meaning, CAA 2001 s 274 
parts of, CAA 2001 s 276 
table of, CAA 2001 s 274 
requisitioned land, for, CAA 2001 s 358 
small workshops, estate of, SP 4/80 
‘trades, plang effect to for, CAA 2001 
s 352 


wie -down— 
additional VAT liabilities, CAA 2001 
s 347 
additional VAT rebates, CAA 2001 
s 349 
calculation of— 
basic rule, CAA 2001 s 310 
sale of relevant interest, after, CAA 
2001 s 311 
entitlement to, CAA 2001 s 309 
residue of qualifying expenditure, 
limited to, CAA 2001 s 312 
meaning, CAA 2001 s 313 
writing off, CAA 2001 s 334 
[INDUSTRIAL DEVELOPMENT 
GRANT 
trade receipt, as, CTA 2009 s 102 
[INFANTS 
See MINOR 
[INFORMATION 
delay in using, arrears of tax given up 
where, ESC A19 
disclosure of — 
double taxation agreements, under, TA 
1988 ss 788(2), 816; TCGA 1992 
s 277(4) 
EC member states, tax authorities in, 
TA 1988 s 816(2A); FA 1989 
s 182A; FA 1990s 125; FA 2003 
s 197 
offences, FA 1989 ss 182, 182A 
UK revenue departments, between, FA 
1972 5.127 
international exchange of, FA 2003's 197 
[INHERITANCE TAX 
acceptance of property in lieu, SP’ 6/87 
capital grape ae change of name to, 
FA 198 
death a SGM superannuation 
arrangements, SP 10/86 
discretionary trusts, treatment of income, 
SP 8/86. 


funeral expenses, deduction for, SP 7/87 
loan to pay—~ 
carry-back of relief, ITA 2007 s 405° 
carry-forward of relief, ITA 2007 s 405 
eligibility requirements, ITA 2007 s 404 
interest relief on, TA 1988 s 364, ITA | 
2007 s 403 aTHEV 15s 
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INHERITANCE TAX ~— contd 
substitute forms, use of, SP 2/93 
valuation for, application of, TCGA 1992 
s 274 


INITIAL ALLOWANCE 
See CAPITAL ALLOWANCES 
INLAND NAVIGATION 
rent receivable. See PROPERTY 
BUSINESS 
INLAND REVENUE 
See BOARD OF INLAND REVENUE 
INMARSAT 
See INTERNATIONAL MARITIME 
SATELLITE ORGANISATION 
INMATES 
return of, requirement to make, TMA 
1970s 14 
INSOLVENCY 
go a liquidation, meaning, [A 1986 
247 


mean IA 1986 s 247 
preferential debts— 
categories of, IA 1986 s 386, Sch 6 
Crown preference, abolition, EA 2002 
s 251 
general provision, IA 1986s 175 
taxation aspects, PR June 1990 
set-off of debit and credit, exclusion of, 
FA 2008's 131 
statutory arrangement, ITTOIA 2005 


s 259 
INSPECTOR OF TAXES 
See also BOARD OF INLAND REVENUE 
appointment of, TMA 1970 s 1(2), (2A), 
(2B) 
declaration on appointment, TMA 1970 
s 6(4), Sch 1 Pt III 
liaison with Head Office, PR 6/9/89 
proceedings begun by another inspector, 
power to continue, TMA 1970 s 1(3) 
INSURANCE COMPANIES 
acquisitions disregarded under 
concession, FA 1999 s 81 
apportionment— 
1982 securities, treatment of, FA 1990 
Sch 6-para 12 
income es gains, TA 1988 s 432A 
income of non-participating funds, TA 
1988 ss 432C, 432D 
participating funds, TA 1988 s 432E; 
F(No 2)A 1997 Sch 3 para 2 


receipts brought ito account, TA 1988 


ss 432B, 432F 
assets, transfer between categories, TA 
1988 s 440 
authorised investment fund assets, losses 
on disposal of, TCGA 1992 s 210C 
capital redemption business— 
meaning, SI 1999/498 reg 2 
modification of Corporation Tax Acts, 
SI 1999/498 
categories of business, separation of, TA 
1988 s 432 
changes in recognised accounts, FA 1989 
s 83B 
claims and elections— 
extended time limits, ESC C24, ESC 
C25 
general business, ESC C24 
long term business, ESC C25 
contingent loans, FA 1989 s 83ZA 
derivative contracts, FA 2002 Sch 26 
paras 41-43, CTA 2009 ss 634-636 
foreign exchange gains and losses, 
treatment of, FA 1993 s 168 
foreign income dividends, treatment of, 
TA 1988 s 434(3B)-(3D), 
(6A)(aa)—(ac) 
franked investment income, TA 1988). 
s 434, F(No 2)A 1997 Sch 3 para 3 
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INSURANCE COMPANIES - contd 
financial reinsurance arrangement— 
apportionment and redefining, FA 
1989 s 83YE 
further provision for, FA 1989 s 83YF 
financing-arrangement-funded transfers— 
relevant period of account, charge in, 
FA 1989 s 83YC 
subsequent periods of account, 
deduction in, FA 1989 s 83YD 
transfers of business, TA 1988 s 444AE 
foreign business assets, election as to, TA 
1988 s 431ZA 
general annuity business, charge to tax, 
TA 1988 s 437 
gross roll-up business— 
gains not to be chargeable gains, TA 
1988 s 436B 
meaning, TA 1988 s 431EA 
separate charge on profits, TA 1988 
s 436A 
transitional provisions, FA 2007 Sch 7 
Pt 2 
information, duties as to, TA 1988 ss 552, 
552ZA 
intangible fixed assets— 
computer software, capital expenditure 
on, CTA 2009 s 903 
excluded assets, CTA 2009 s 902 
I minus E basis, application, CTA 2009 
s 901 
life assurance business, transfers of, 
CTA 2009 s 904 
pre-FA 2002 assets, Lloyd’s syndicate 
capacity, CTA 2009 s 905 
interpretation, TA 1988 s 431 
leasing arrangements, FA 1997 Sch 12 
Pt Ill 
life assurance business— 
acquisition expenses, spreading of 
relief for, FA 1989 s 86 
basic, meaning, TA 1988 s 431F 
BLAGAB group reinsurers, 
modification of provisions for, 
TA 1988 Sch 1I9ABA 
capital allowances and charges— 
application of provisions, CAA 2001 
ss 254, 257 
apportionment, CAA 2001 s 255 
different categories of business, rules 
for, CAA 2001 s 256 
investment assets, CAA 2001 s 545 
management assets, CAA 2001 s 544 
special leasing, CAA 2001 s 261 
change of tax basis, modifications for, 
TA 1988 s 440C 
classes of, TA 1988 s 431B-E 
company carrying on, basis of 
taxation, TA 1988 s 431G 
contaminated land, relief for. See 
CONTAMINATED LAND 
demutualisation surplus, TA 1988 
s 444AF 
relevant receipts reduction, TA 1988 
s 444AJ 
pe ag: co in, TA 
1988 s 44 
demutualisation i surplus, TA 
1988 s 444AG 
Case VI businesses, TA 1988 
s 444AH 
relevant receipts reduction, TA 1988 
s 444AJ 
financial instruments, provisions 
relating to, on 1994 Sch 18 
paras |, 1A, 4 
I minus E basis, F(No 2)A 1997 Sch 3 
para 15 
investment return and profits, 
calculation of, ESC C27 
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INSURANCE COMPANIES = contd 
life assurance business — contd 
loss on, ascertainment of, TA 1988 
s 434(2), F(No 2)A 1997 Sch 3 
para 4 
lower corporation tax, where 
applicable, FA 1989 s 88A 
management expenses, TA 1988 s 76; 
FA 1989 s 87(5)(7), F(No 2)A 
1997 Sch 3 para 1, FA 2004 s 44 
mutual surplus, TA 1988 s 444AK 
other business, with, TA 1988 s 431H 
overseas— 
annuities, treatment of, SI 2006/3271 
reg 10 
compliance, SI 1995/3237 
meaning, TA 1988 s 431D 
modification of provisions, . 
SI 2006/3271 
regulations, power to make, TA 
1988 s 431E 
policy holders’ share of profits— 
calculation of, FA 1989 s 89, 
F(No 2)A 1997 Sch 3 para 14 
corporation tax on, rate of, FA 1989 
s 88 
profits and bonuses of, calculation of, 
FA 1989 ss 82-82B; SP 4/95 
reverse premiums, FA 1999 Sch 6 
para 4 
risk reissued, treatment of investment 
return, TA 1988 s 442A 
Schedule D Case I— 
modification, TA 1988 s 440B; SP 
4/95, F(No 2)A 1997 Sch 3 
para 8 
receipts to be brought into account, 
FA 1989 ss 83, 83A 
Schedule D Case VI, receipts to be 
brought into account, FA 1988 
s 85 
separate enterprise principle, CTA 
2009 s 24 
straddling period, meaning, FA 1989 
s 84(2), (3) 
transfer— 
anti-avoidance, TA 1988 
s 444AECA 
election for transferee to pay tax of 
transferor, TA 1988 
s 444A BBA 
Schedule D Case I advantage 
transferee, TA 1988 
s444AKECC : 
Schedule D Case I advantage 
transferor, TA 1988 
s 444A ECB 
Schedule D Case I losses, TA 1988 
s 444AZB ry 
Schedule D Case VI losses, TA 1988 
s 444AZA 115 
1989 component period, meaning, FA 
1989 s 84(3) Jn GHOLokEA 
1990 component period, Sel FA 
1989 s 84(3) 1Scr2h 
life insurance payments— == 
benefit of family members, for, ITA 
2007 s 459 


police organisations, to, ITA 2007 
s 458 


residence of claimants, ITA 2068) s 460. ” 
trade unions, to, ITA 2007 s 457. aq of ite 
life policy, excepted group, TA. 1988. dear igy 
s 539A, FA 2003 Sch 34 1988 
linked assets, meaning, TA 1988 s 432(1)~ 
loan relationships. See under LOAN: jzo1sditi 
RELATIONSHIPS Ome THOS 
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INSURANCE COMPANIES - contd 


long term business— 
authorised unit trust, annual deemed 
disposal of, TCGA 1992 
ss 212-214A 
offshore fund, relevant interests in, 
annual deemed disposal of, 
TCGA 1992 ss 212-214A 
overseas property business. See 
OVERSEAS PROPERTY BUSINESS 
Schedule A business. See SCHEDULE A 
BUSINESS 
tax exemption, TA 1988 s 333B 
transfer of— 
capital allowances, CAA 2001 s 560 
chargeable gain, treatment of, 
TCGA 1992's 211 
clearance application, PR 17/7/90 
revenue expenditure, TA 1988 
s 444A 
transferor shares as assets of fund, 
TA 1988 s 444ACA 
losses— i 
computation of, TA 1988 s 434A, 
F(No 2)A 1997 Sch 3 para 4 
non-profit funds, TA 1988 
ss 434AZA-434AZC 
ring-fencing, TCGA 1992 s 210A 
management expenses— 
relief for— 
generally, TA 1988 s 76, F(No 2)A 
1997 Sch 3 para 1 
regulatory levies, ESC C21 
mark to market, postponement of change 
to, FA 2002 s 65— 
election to continue, FA 2002 s 66 
non-participating funds— 
income of, apportionment, TA 1988 
s 432C 
valuation of, TA 1988 s 432D 
non-profit, changes in value of assets, FA 
1989 s 83YA 
appropriate line 51 amount, FA 1989 
s 83YB 


non-resident— 
Corporation Tax Acts, modification of, 
SI 2006/3389, SI 2008/2646 
general insurance business, 
SI 1999/1408, SI 2003/2714 
overseas insurance business (UK 
resident), TA 1988 s 442 
overseas insurers, tax representatives, 
SI 1999/881 
overseas life assurance business (non 
resident)— 
capital redemption policies, TA 1988 
s 553B 


excluded business, SI 2000/2089 
tax treatment, TA 1988 s 553A 
overseas life assurance business (UK 
resident)— 
charge to tax, F(No 2)A 1997 Sch 3 
para 13 
excluded business, SI 2000/2089 
tax credit relief, restriction of, TA 1988 
s 804A 
overseas life assurance fund, TA 1988 
Sch 19AA 
overseas life insurance company— 
provisions relating to, modifications of, 
TA 1988 Sch 19AC; FA 1989 
Sch 8A; TCGA 1992 Sch 7B, 
F(No 2)A 1997 Sch 3 para 13, FA 
2003 s 156 
tax representative of — 
duties, TA 1988 s 552B 
generally, TA 1988 s 552A 
overseas property business— 
carrying on, TA 1988 s 432AA 
loss from, TA 1988 s 432AB 


INSURANCE COMPANIES - contd 


overseas property business — contd 
meaning, TA 1988 s 70A(4) 
participating funds, apportionment of, 
TA 1988 s 432E 
pension business— 
charge to, F(No 2)A 1997 Sch 3 para 5 
exemption from tax, TA 1988 s 438, 
F(No 2)A 1997 Sch 3 para 6 
payments on account of tax credits 
and deducted tax, SI 1992/2326; 
SI 1998/3175 reg 15 
policies. See INSURANCE POLICIES 
provisions, power of Treasury to amend, 
TA 1988 s 431A 
reinsurance business, taxation of, 
SI 1995/1730, F(No 2)A 1997 Sch 3 
para 7 
research and development expenditure, 
relief for, FA 2002 Sch 12 paras 12, 
13 
reserves— 
apportionments, SI 2001/1757 reg 9 
currency elections, SI 2001/1757 reg 5 
elections, SI 2001/1757 reg 8 
general insurer, excluded descriptions 
of, SI 2001/1757 reg 6 
technical provisions— 
member, in relation to, SI 2001/1757 
reg 7 


recalculation of, SI 2001/1757 regs 3, 
4 


Schedule A business— 
carrying on, TA 1988 s 432AA 
loss from, TA 1988 s 432AB 
Schedule E receipts basis, deduction for, 
FA 1989 s 44(12), (13) 
securities, treatment of, TA 1988 s 440A 
disposal and acquisition, TCGA 1992 
s 210B 
structural assets, FA 1989 s 83XA 
tax exempt business— 
meaning, SI 2007/2145 regs 2, 5 
modification of Taxes Act provisions, 
SI 2007/2145 
tax representative of overseas insurer— 
duties, TA 1988 s 552B 
generally, TA 1988 s 552A 
technical provisions— 
enforcement, FA 2007 Sch 11 para 2 
interpretation, FA 2007 Sch 11 para 3 
restriction on amount of, FA 2007 
Sch 11 para 1 
transfer of business— 
anti-avoidance rule, TA 1988 
s 444AEA 
Case I advantage— 
transferee, TA 1988 s 444AEC 
transferor, TA 1988 s 444AEB 
clearance, TA 1988 s 444AED 
deemed periodical return, TA 1988 
s 444AA 
modification of provisions, TA 1988 
ss 444AC-444AE 
transfer of whole of business, TA 1988 
s 
reduction in income of transferee, 
TA 1988 s 444AC 
retained assets, TA 1988 s 444A BB 
transferor’s period of account, TA 
1988 s 444ABD 
unused losses, transfer of, TA 1988 
s 444ZA 
UK distributions, taxation of, TA 1988 
s 957ZA 
venture capital investment partnership, 
gains from, TCGA 1992 s 211A, 
Sch 7AD 
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INSURANCE POLICIES 
chargeable gain, treatment of— 
generally, TCGA 1992 s 204 
loans to policy holders, ESC A42 
fixed practice expenses policy, tax 
treatment of premiums paid under, 
PR 30/4/96 
locum tenens policy, tax treatment of 
premiums paid under, PR 30/4/96 
policy holders— 
group relief, prohibition of, against 
share, TA 1988 s 434A 


loss relief, prohibition of, against share, 


TA 1988 s 434A 
tax, calculation of profits, 
SI 2003/2082 
qualifying risk, TA 1988 ss 580A, 580B 
sums received under, trade receipts, CTA 
2009 s 103 
tax relief, TA 1988 ss 580A, 580B 


INTANGIBLE FIXED ASSETS 
accounting value, meaning, CTA 2009 
S719 
acquired or realised together, FA 2002 
Sch 29 para 105, CTA 2009 s 856 
asset becoming, FA 2002 Sch 29 para 110 
asset ceasing to be, FA 2002 Sch 29 
paras 108, 109 
bad debts, treatment of, CTA 2009 s 869 
change of accounting policy, adjustments 
on— 
application of provisions, CTA 2009 
s 871 
assets subject to adjustment, 
subsequent events affecting, CTA 
2009 s 879 
change of value, involving, CTA 2009 
ss 872, 873 
credits or debits brought into account 
under other provisions, exclusion 
of, CTA 2009 s 878 
disaggregation— 
election for fixed-rate writing down 
in relation to resulting asset, 
CTA 2009 s 877 
original asset not subject to 
fixed-rate writing down, CTA 
2009 ss 874, 875 
original asset subject to fixed-rate 
writing down, CTA 2009 s 876 
chargeable intangible asset, assets 
becoming, CTA 2009 s 863 
chargeable intangible asset, assets ceasing 
to be— 
deemed realisation at market value, 
CTA 2009's 859 
postponement of gain, CTA 2009 
s 860 


subsequent realisation, treatment 
on, CTA 2009 s 861 
treatment of, CTA 2009 s 862 
commencement and transitional 
provisions, FA 2002 Sch 29 
paras 117-132 


consolidated group accounts, reference to, 


FA 2002 Sch 29 para 6 
contributions to expenditure, treatment 
of, CTA 2009 s 852 
controlled foreign companies, 
assumptions in computin 
chargeable profits, FA 2002 Sch 29 
para 116, CTA 2009 s 870 
correct accounts, company not drawing 
up, FA 2002 Sch 29 para 5 
credits and debits, giving effect to— 
application of provisions, CTA 2009 
s 745 
mines, etc, assets held for purposes of, 
CTA 2009 s 748 
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INTANGIBLE FIXED ASSETS = contd: 


credits and debits, giving effect to'~ contd 
more than one section, assets held for 
purposes of, CTA 2009 s 749 
non-trading, meaning, CTA 2009 s 746 
non-trading— 
gains, CTA 2009 ss 751,753 
losses, CTA 2009 ss 752, 753 
property business, assets held for 
purposes of, CTA 2009 s 748 
trade, assets held for purposes of, CTA 
2009 s 747 
credits in respect of, FA’ 2002 Sch 29. 
paras 13-17, 30-36 
application of provisions, CTA 2009 
s 720 
negative goodwill, CTA’ 2009 s 724 
previous accounting loss, reversal of, 
CTA 2009 s 725 
receipts recognised as accruing, CTA 
2009 s 721 
revaluations, CTA 2009 s 723 
royalties, receipts in respect of, CTA 
2009 s 722 
debits in respect of, FA 2002 Sch 29 
paras 7-12, 30-36 
application of provisions, CTA 2009 
s 726 


expedite not generally deductible, 
CTA 2009 s 865 
expenditure on assets, references to, 
CTA 2009 s 727 
expenditure written off when incurred, 
CTA 2009 s 728 
previous accounting gain, reversal of, 
CTA 2009's 732000: 
writing down at fixed rate— 
calculation, CTA 2009 s 731 
election for, CTA 2009 s 730 
writing down on accounting basis, 
CTA 2009 s 729 
deductions, TA 1988 ss 337—338B 
deemed market value acquisitions, FA 
2002 Sch 29 para 106 
adjustment where nil accounting value, 
CTA 2009 s 857 
delayed payments— 
emoluments, of, FA 2002 Sch 29. 
para 113 
employees’ remuneration, of, CTA, 
2009 ss 866, 867 
pension contributions, of, FA 2002 
Sch 29 para 114, CTA 2009 s 868 
excluded assets, FA 2002 Sch 29 — 
paras 72-83 ; 
application of provisions, CTA 2009 
s 800 


extent specified, ‘as MOS tp . 
resealy and development CTA 
2009 


software, ee to exclude ¢ cay ital 
expenditure on, CTA 20 . 2008 

ss 815, 816 : 

partial exclusion, effect of, CTA 2005" ‘ 


right . ie of or acquire, CTA, 


2009 s 801 AAC ito 
royalties, except as re Bo | tihe 
computer software treated as part ‘of. 
cost of related hardware, CTA 
2009s 813; poy) TAR toe 
master versions of films, C ? 
s 812 yererone 
mutual trade or business, CTA 2009.» 
s 810 2 82°P AT Sonyb 
sound recordings, CTA 2009's 8lle 
wholly excluded—"s 1 eh _yioehity @heetsve 


capital allowances previously made, > 
where, CTA 2009 s 804 60 0) 
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INTANGIBLE FIXED ASSETS -— contd 
excluded assets, FA 2002 Sch 29 paras 72-83 — 
contd 
: wholly excluded — contd 
companies, trusts, etc, rights in, 
CTA 2009 s 807 
financial assets, CTA 2009 s 806 
non-commercial purposes, for, CTA 
2009 s 803 
oil licences, CTA 2009 s 809 
production expenditure on films, 
assets representing, CTA 2009 
s 808 
y rights over tangible assets, CTA 
! 2009 s 805 
expenditure not generally deductible, 
debits not allowed for, FA 2002 
Sch 29 para 112 
finance leasing, FA 2002 Sch 29 para 104, 
CTA 2009 ss 854, 855 
}, fungible assets, FA 2002 Sch 29 para 107, 
CTA 2009 s 858 
GAAP-compliant accounts— 
companies without, CTA 2009 s 717 
consolidated group accounts, reference 
to, CTA 2009 s 718 
meaning, CTA 2009 s 716 
gains and losses in respect of, FA 2002 
Sch 29 para 1 
goodwill, FA 2002 Sch 29 para 4 
negative, CTA 2009 s 724 
Pr applicable to, CTA 2009 
s 715 
left out of account for tax purposes, 
CTA 2009 s 853 
; treatment of, FA 2002 Sch 29 
paras 102, 103, CTA 2009 s 852 
group of companies. See GROUPS OF 
COMPANIES 
insurance companies— 
computer software, capital expenditure 
on, CTA 2009 s 903 
excluded assets, CTA 2009 s 902 
I minus E basis, application, CTA 2009 
s 901 
life assurance business, transfers of, 
CTA 2009 s 904 
pre-FA 2002 assets, Lloyd’s syndicate 
capacity, CTA 2009 s 905 
intangible asset, meaning, FA 2002 
Sch 29 para 2, CTA 2009 s 712 
interpretation, FA 2002 Sch 29 
paras 133-143 
meaning, FA 2002 Sch 29 para 3, CTA 
2009 s 713 
overview of provisions, CTA 2009 s 71 
pre-FA 2002 assets— 
assets treated as created or acquired, 
time of— 
assets representing production 
expenditure on films, CTA. 
2009 s 886 
Repl incurred, on, CTA 2009 
s 883 
internally-generated assets, CTA 
s 
internally-generated gmocerils CTA 
2009 s 884 
assets treated as— 
disposal of | pre-FA 2002 assets, 
acquired in connection with, 
CTA 2009 s 895 
preserved status conditions, CTA 
2009's 894 
transfer of business, acquired on, 
‘A 2009s 892. 
valued deriving from pre-FA 2002 
- assets, CTA 2009 s 893. 


= 
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INTANGIBLE FIXED ASSETS — contd 
pre-FA 2002 assets — contd 
disposal, roll-over relief— 
assets disposed of on or after 
1 April 2002, CTA 2009 s 898 
chargeable asset within TCGA, 
meaning, CTA 2009 s 900 
degrouping charge arising on or 
after | April 2002, CTA 2009 
s 899 
expenditure treated as incurred, time 
capital allowances general rule, 
application of, CTA 2009 s 889 
chargeable gains rule, application of, 
CTA 2009 s 888 
general rule, CTA 2009 s 887 
fungible assets— 
application of s 858, CTA 2009 
s 890 
realisation and acquisition of, CTA 
2009 s 891 
general rule, CTA 2009 s 882 
Lloyd’s syndicate capacity, CTA 2009 
s 905 


meaning, CTA 2009 s 881] 
overview of provisions, CTA 2009 
s 880 
royalties, CTA 2009 s 896 
telecommunications rights, CTA 2009 
s 897 
priority rules, CTA 2009 s 906 
realisation of, FA 2002 Sch 29 
paras 18-26 
abortive expenditure on, CTA 2009 
s 740 
asset not shown in balance sheet, CTA 
2009 s 738 
asset shown in balance sheet and not 
written down for tax purposes, 
CTA 2009 s 736 
asset written down for tax purposes, 
CTA 2009 s 735 
chargeable intangible asset, meaning, 
CTA 2009 s 741(1) 
chargeable realisation gain, CTA 2009 
s 741(2) 
meaning, CTA 2009 s 734 
overview of provisions, CTA 2009 
s 733 
part— 
apportionment, CTA 2009 s 737 
tax written-down value, effect on, 
CTA 2009 s 744 
proceeds, meaning, CTA 2009 s 739 
roll-over relief. See realisation and 
reinvestment, roll-over relief, 
below 
realisation and reinvestment, roll-over 
relief— 
appropriate proportion of cost and 
adjusted cost, determination of, 
CTA 2009 s 759 
asset affected by change of accounting 
policy, reference to cost of asset, 
CTA 2009 s 760 
claiming, CTA 2009 s 757 
deemed realisations and reacquisitions, 
disregard of, CTA 2009 s 763 
means of giving, CTA 2009 s 758 
old assets— 
conditions relating to, CTA 2009 
S°7TSSEES % 
expenditure on, conditions relating 
to, CTA 2009 s 756 
meaning, CTA 2009 s 754 
relief, claim for, CTA 2009 s 757 
other assets, meaning, CTA 2009 s 754 
provisional entitlement, declaration of, 
CTA 2009 s 761 
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INTANGIBLE FIXED ASSETS -— contd INTANGIBLE FIXED ASSETS — contd 
realisation and reinvestment, roll-over relief — transfer of business or trade, FA 2002 Sch 29 


contd ; 
realisation and reacquisition, CTA 
2009 s 762 
recognised amounts, meaning, CTA 2009 
s 716 


related parties— 
associate, meaning, CTA 2009 s 841 
connected persons, CTA 2009 ss 842, 
843 


control, meaning, CTA 2009 s 836 
major interest, meaning, CTA 2009 
37 


S 
meaning, CTA 2009 s 835 
overview of provisions, CTA 2009 
s 834 
participator, meaning, CTA 2009 s 841 
rights and powers taken into 
account— 
general rule, CTA 2009 s 838 
jointly held, CTA 2009 s 839 
partnerships, CTA 2009 s 840 
transactions between, FA 2002 Sch 29 
paras 92-101 
delayed payment of royalty, CTA 
2009 s 851 
gifts of business assets, transfers 
involving, CTA 2009 s 849 
market value, treated as being at, 
CTA 2009 ss 845-849 
other taxes, transfers involving, 
CTA 2009 s 847 
overview of provisions, CTA 2009 
s 844 
part realisations, exclusion of 
roll-over relief, CTA 2009 s 850 
tax-neutral transfers, CTA 2009 
s 848 
transfers not at arm’s length, CTA 
2009 s 846 
revaluation, CTA 2009 s 723 
roll-over relief, TCGA 1992 ss 156ZA, 
156ZB, FA 2002 Sch 29 paras 37-45 
royalty— 
meaning, CTA 2009 s 714 
receipts in respect of, CTA 2009.s 722 
tax avoidance arrangements, disregarding, 
FA 2002 Sch 29 para 111, CTA 2009 
s 864 
tax written down value, calculation of, 
FA 2002 Sch 29 paras 27-29 
accounting basis, written down on, 
CTA 2009 s 742 
fixed rate, written down at, CTA 2009 
s 743 
part realisation, effect of, CTA 2009 
s 744 
transfer of business or trade, FA 2002 
Sch 29 paras 84-9] 
Te CTA 2009 
s 
European cross-border, CTA 2009 
ss 819, 820 
European cross-border mergers, CTA 
2009 ss 821-823 
genuine commercial transaction— 
clearance, CTA 2009 ss 832-834 
requirement, CTA 2009 s 831 
non-UK resident company, to— 
claims to oe charge, CTA 
2009 s 827 
relief on, CTA 2009 s 828 
subsequent ane charge on, 
CTA 2009 s 829 
subsequent realisations, charge on, 
group transfers, exclusion of, 
CTA 2009 s 830 
see i provisions, CTA 2009 
s 


paras 84-91 — contd 
tax-neutral— 
building society business to 
company, CTA 2009 ss 824,823 
building society, amalgamation of 
business, CTA 2009 s 826 
building society, transfer of 
engagements, CTA 2009's 826 
company reconstructions, CTA 2009 
s 818 
European cross-border mergers, 
CTA 2009 ss 821-823 
European cross-border, CTA 2009 
ss 819, 820 
transitional provisions, CTA 2009 Sch 2 
eae i 


INTELLECTUAL PROPERTY 


See also KNOW-HOW; PATENTS; 
MISCELLANEOUS INCOME (ITTOIA 
2005) 

overview of provisions, CTA 2009 s 907 

usual place of abode of owner abroad, 
where— 

further provision, ITA 2007 s 909 

generally, ITA 2007 s 906 

made through UK resident agents, ITA 
2007 s 908 

relevant intellectual property right, 
ITA 2007 s 907 


INTER-AMERICAN DEVELOPMENT 


BANK 
security issued by, capital gains tax, 
treatment for, TCGA 1992's 266 


INTEREST ON TAX 


advance corporation tax— 
overdue, TMA 1970 s 87 
surrender of, effect on, FA 1989 s 157 
capital gains tax, overdue, TMA 1970 
s 86 (new version) 
claim under TA 1988 s 393A(1) 
corporation tax— 
generally, TA 1988 s 826A 
overdue, under pay and file, TMA 
1970 s 87A 
de minimis limits, withdrawal of, FA 1989 
s 158 
death of taxpayer before due date of 
payment, ESC A17 
disallowance of relief for, TMA 1970 s 90 
effect, FA 1991 Sch 15 para 1(2) 
exchange restrictions, remission for, TMA 
1970 s 92 | 
foot-and-mouth disease, relief in case of, 
FA 2001 s 107 
income tax, overdue, TMA 1970 s 86. 
income tax on interest etc payments by © 
company, overdue, TMA 1970 s 87- 
investigations, clause included i in Eevee of 
offer, SP 6/86 
late payment, FA 2009 Sch 53) 
mitigation of, PR 1/2/83 
overdue tax generally, TMA’ 197% s 86; 
FA 1995 s 110 
PAYE, TA 1988 s 203(2)(d),(dd); rrgia 
SI 2003/2682 regs 82-84, 115, 116 _ 
penalties, charge to interest bs) TMA> 
1970 s 103A; SP Al4. 
rate of, procedure for setting, FA 1989 is 
ss 178, 179; SI 1993/2212)- 
relief from tax, adjustment for, TMA. 
1970 s 91 2 2 COOS ATD 
subcontraetors in the construction’): 4 
industry, deductions for, TA 1988 
$ 203(2)(a); (dd), 2eotiauditenstenea 
substantial delay, meaning, SP 6/89. 
tax overpaid, TA 1988 ss 826, 826A;. > 
SI 2003/2682 regs 83,116 


12427 


INTEREST ON TAX = contd 


taxpayer's fault on tax recovered to make 
good loss due to— 
charge to, TMA 1970 s 88 
determination, notice of, TMA 1970 
s 88A 


INTEREST PAYABLE 


accrued income profits and losses, and, 
ITA 2007 s 671 
artificial arrangements, TA 1988 s 786 
assessment under Sch D Case III, TA 
1988 s 18(3) 
associated companies, debts between, 
on— 
accrued income securities, application 
to, FA 1993 s 63 
banks, associates of application to, FA 
1993 s 62A; FA 1995 s 89 
double charging, avoidance of, FA 
1993's 66 
exempted debt, meaning, FA 1993 s 62 
qualifying debt, meaning, FA 1993 s 61 
banks and similar businesses— 
comparative tax relief for, ESC C23 
ordinary course of business, in, SP 


borrower, arrangements minimising risk 
to, ITA 2007 s 384A 
building societies and deposit-takers, 
certificate of non-liability to tax, 

SI 2008/2682 reg 5 

ceasing to be valid, SI 2008/2682 
reg 

contents, SI 2008/2682 reg 9 

continuity, SI 2008/2682 reg 19 

form of, SI 2008/2682 reg 8 

prescribed persons, SI 2008/2682 
reg 6 

prescribed time limit, supply within, 
SI 2008/2682 reg 7 

consequential amendments, 

SI 2008/2682 Schl 
deduction, notice of, SI 2008/2682 

reg 12 
gross, Si 2008/2682 reg 4 . 
information, requirements, 

SI 2008/2682 regs 15-18 
interpretation, SI 2008/2682 reg 2 
joint accounts, SI 2008/2682 reg 13 
non-UK residence, declaration of, 

SI 2008/2682 regs 14, 19 
notification of liability to tax, 

SI 2008/2682 reg 10 
relevant investments, in relation to, 

SI 2008/2682 regs 4-13 
transfer of business, SI 2008/2682 

reg 19 
transitional provisions, SI 2008/2682 

Sch 2 


business successions— 
between partnerships, ITA 2007 s 409 
general, ITA 2007 s 410 
certificate, provision of, TA 1988 s 366; 
RI 111 


claim for tax deducted at source, FA 2004 
s 102 
claims, ITA 2007's 383 
close company— 
associate, ITA 2007 s 395 
BES company, prohibition of relief, 
TA 1988 s 360(3A) 
conversion of loan to, into share 
capital, RI 12 
eligibility requirements, ITA 2007 s 393 
generally, ITA 2007 s 392 
interest in, loan to buy, TA 1988 s 360; 
SP 3/78; ESC A43 
material interest, meaning, TA 1988 
s 360A, ITA 2007 s 394 


INTEREST PAYABLE — contd 


close company — contd 
recovery of capital, TA 1988 
s 363(1), (2) 
subsequent reorganisation of share 
capital, ESC A43 
common taxation system on payments 
between associated companies of 
different Member States, 
2003/49/EC 
company, by, restriction on deduction, 
TA 1988 s 337A 
co-operative— 
interest in, loan to buy, TA 1988 s 361, 
ITA 2007 ss 401, 402; ESC A43 
meaning, TA 1988 s 363(5) 
recovery of capital, TA 1988 
s 363(1), (2) 
credit card arrangements, ITA 2007 s 384 
deceased person’s estate, loan to pay 
inheritance tax, TA 1988 s 364, ITA 
2007 ss 403-405 
deposits of victims of 
Nationalist-Socialist persecution, 
on, ITTOIA 2005 s 756A 
distribution— 
company, not treated as, TA 1988 s 212 
treated as, deduction of tax at source, 
PR 26/9/08 
double relief, exclusion of, TA 1988 s 368. 
ITA 2007 s 387 
effect of recovery of capital, ITA 2007 
ss 406-412 
EIS relief, ITA 2007 s 240 
eligible interest, ITA 2007 s 383 
employee-controlled company— 
interest in, loan to buy, TA 1988 s 361, 
ITA 2007 ss 396, s97; ESC A43 
recovery of capital, TA 1988 
s 363(1), (2) 
exemption from tax— 
anti-avoidance, FA 2004 s 104 
conditions for, FA 2004 s 98 
Directive, implementation of FA 2004 
s 97 


notices, FA 2004 s 100 
permanent establishment, meaning, FA 
2004 s 99 
special relationships, provisions 
applying, FA 2004 s 103 
transitional provision, FA 2004 s 106 
25% associates, meaning, FA 2004 
s 99(4) 
film partnerships, on, ITA 2007 s 400 
foreign currency, interest paid in, SP C9 
foreign exchange qualifying debt, 
exceeding commercial return on, FA 
1993 s 60 
FSCS payments representing, ITTOIA 
2005 s 380A, ITA 2007 s 979A 
funding bonds issued in respect of, 
treatment of, TA 1988 s 582 
general provisions, TA 1988 s 353, ITA 
2007 s 383 
gilts, interest on, payable gross, TA 1988 
ss 51A, 51B, F(No 2)A 1997 s 37 
gross payments, PR 8/01 
gross, requirement to make return of, by 
payer— 
any person, TMA 1970s 18 
bank, building society, deposit taker, 
TMA 1970s 17 
information powers, SI 1992/15 
home improvement loan— 
houseboat, application to, TA PR 21/3/85 
husband and wife— 
joint loan, treatment of, RI 15 
MIRAS, application of, TA 1988 
ss 373(7), 376(2), (3) ~ 
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INTEREST PAYABLE = contd 
information, provision of; TA 1988s 366; 
RI 111 
inheritance tax, loan to pay, TA 1988 
s 364 
carry-back of relief, ITA 2007 s 405 
carry-forward of relief, ITA 2007 s 405 
eligibility requirements, ITA 2007 s 404 
generally, ITA 2007's 403 
joint borrowers, application of MIRAS 
to, TA 1988 s 373(6), (7) 
life annuity, loan to buy, TA 1988s 365 
loans— 
eligible loans, ITA 2007 ss 388-405 
general provisions, ITA 2007 s 385 
partly meeting requirements, ITA 2007 
s 386 


machinery and plant, loan to buy, TA 
1988 s 359 
manufactured, SI 2007/2488 
manufactured payments on UK securities 
relief. See MANUFACTURED 
DIVIDENDS AND INTEREST 
meaning, TA 1988 s 367 
mixed loans, ITA 2007 s 386 
mortgage interest relief at source. See 
MORTGAGE INTEREST RELIEF 
Netherlands Antilles subsidiary, to, FA 
1989 s 116 
non-resident— 
deduction of tax, requirement for, TA 
1988 s 349(2)(c), (3); SI 1970/488 
reg 2 
payments between companies, TA 1988 
ss 349A-349D 
profits, deduction from, TA 1988 
ss 74(1)(n), 82 
overdrafts, ITA 2007 s 384 
partnership, investment in— 
eligibility requirements, ITA 2007 s 399 
film partnerships, ITA 2007 s 400 
generally, ITA 2007 s 398 
loan for, TA 1988 s 362; RI 41 
recovery of capital, TA 1988 
s 363(1), (2) 
salaried partner, SP A33 
subsequent incorporation, ESC A43 
a in UK, meaning, SP 1/95; ESC 
26 
payment of royalties overseas, TA 1988 
s 349E 
payments at fixed net amount, TA 1988 
s 818(2) 
payments made “less tax”, TA 1988 
s 818(1) 
pension fund, payment, PR 6/9/89 
property, loan to buy— 
husband and wife, treatment of, SP 
A34(a) 
inherited property, SP A34(b) 
ie eit of, extension to, ESC 


1995 s 
principal private residence— 
temporary absence from, ESC A27 
year of marriage, ESC A35; SP 
10/80 


let property, abolition of relief, FA 
42 


withdrawal of relief, FA 1999 s 38 
provision of information, ITA 2007 s 412 
rate of relief for, restriction of, for 

1994-95 et seq, FA 1994 5 81 
recovery of capital— 

general effect, 3 a s 363(1), (2), 

ITA 2007s 4 

relevant events TTA. 2007 s 407 
reorganisations, ITA 2007 s 410 
replacement loans, ITA 2007 s 408 
restrictions, ITA 2007 s 384 
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INTEREST PAYABLE = contd 

savings income, taxation:of, PR 11/4/08, 
2003/48/EC 

source, Schedule D Case III, meaning of, 
RI 58; PR-17/2/82 

thin capitalisation, restriction for, TA 
1988 s 808A; PR 15/2/93, PR 
19/3/93 

trade loss relief. See TRADE Loss 
RELIEF 

trading loss, treatment as, foricarr ited 
or carry forward, TA 1988s 390 

use of loan, ITA 2007.s 385 

woodlands, ITA 2007 s 411 

yearly, guidance on, R1209 

INTERMEDIARIES 

associate, meaning, ITEPA 2003 s 60 

distributions by, ITEPA 2003 s 58 

multiple, ITEPA 2003 s 59 

pa by, PAYE income, ITEPA 2003 

s 687 


provision of services through, FA 2000 

Sch 12; ITEPA 2003 s 48; 
SI 2000/727 

company, being, ITEPA 2003s 51 

deemed employment payment— 
earlier date of, ITEPA 2003.s 57 
calculation of, ITEPA 2003 s 54 
Income Tax Acts, application of, 

ITEPA 2003 s 56 

earnings from employment— 

application of rules, ITEPA. 2003 
s.55 


seis treated as receiving, ITEPA 
2003 s 50 
engagements to which applying, 
ITEPA 2003 s 49 
individual, being, ITEPA 2003.s 53 
partnership, being, ITEPA 2003 ss 52, 
61 


INTERNATIONAL MARITIME 
SATELLITE ORGANISATION =: 
(“INMARSAT”) 

overseas signatory, payment to, 
exemption from— 

capital gains tax, TCGA 1992 s 217(5) 
INTERNATIONAL ORGANISATIONS 

deduction of tax at source, and, ITA\ 
2007 s 979 

exemptions from income tax Stn 
corporation tax, TA eta Ss 582A; 
SI 1997/168 

securities issued by, rreeinheii fan ome 
gains tax, TCGA 1992 s.265 

INTERNATIONAL TAX?) nomteova! inaye! 
ENFORCEMENT 2s; C#0S\800 3é 
ARRANGEMENTS .. Xe 

debts, recovery of, FA 2006 s 175 | 
information powers, FA 2006 3164 
Order in Council, FA 2006 s NES 5 nk 
INVESTIGATIONS @ 2291 
accountancy charges 1 in relation to; SP wot 
16/91 be TA0S ATI Is: 
computer records, power to wall fon F 
988 s 127 i} 
documents— bayoubsb x63 10} 
falsification of, TMA 1970 s aes 
order for delivery of, TMA 1970 
s20BA,Sch1AA iLsChrt 
power to call for, TMA ‘1970 ss 20, 
20B olden Vasqinies 2 Al 
fraudulent conduct, evidence in eases 8 
TMA 1970's: 105.6) ns6P 6 Nore 
gross profit margins, use of, PR 25/9/79 
Hansard;PR 12/02! nena pat yitlidizils 
interest clause in letter of offer, SP 6186. 98 
interpretation provisions, ’ a olin 
s 20D fbn Dee SMO 
papers, tax accountant’s serhiltGocpen 
TMA 1970 ss 20A,'20B; SP 5/90. 
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INVESTIGATIONS -— contd 
tape recorders at meetings, use of, PR 
19/6/84 
taxpayer’s expense, reimbursement, SP 
A31, PR 8/1/90 
INVESTMENT COMPANIES 
change in ownership— 
asset transferred within group, TA 
1988 s 768C, Sch 28A 
paras 13-17 
general provisions, TA 1988 s 768B, 
Sch 28A paras 1-12 
information powers, TA 1988 s 767C 
distributions, regulations, F(No 2)A 2005 
s 18 
Industrial Development Act 1982 grants, 
treatment of, TA 1988 s 93 
y loans and repayments, TA 1988 s 76B 
management expenses, TA 1988 s 75 
accounting period to which referable, 
TA 1988 s 75A 
amounts reversing, charge to tax, TA 
1988 s 75B 
transitional provisions, FA 2004 s 43 
meaning, TA 1988 s 130 
open-ended— 
accumulation unit, S1,2006/964 reg 6 
authorised, tax treatment, F(No 2)A 
2005 s 1 
commencement of provisions, 
F(No 2)A 2005 s 19 
corporation tax rate, TA 1988 
s 468A(1) 
definitions, SI 2006/964 reg 8 
derivative contract, profits and losses 
from, FA 2002 Sch 26 para 33, 
RI 275. See also DERIVATIVE 
CONTRACTS 
holdings treated as rights under 
creditor relationship— 
avoidance intention, disregard of 


investments and liabilities with, 


CTA 2009 s 492 
capital gains, TCGA 1992 s 116A 
conditions, CTA 2009 s 490 
opening valuations, CTA 2009 s 491 
overview of provisions, CTA 2009 
s 487 
qualifying investments— 
hedging relationship, meaning, 
CTA 2009 s 496 
meaning, CTA 2009 s 494 
power to change, CTA 2009 s 497 
qualifying holdings, CTA 2009 
s 495 


test, CTA 2009 s 493 
investment in, SP 3/97 
loan relationships, RT 275 
manager, SI 2006/964 reg 6 
meaning, TA 1988 s 468(2), 
SI 2006/964 reg 4, CTA 2009 
s 488 
monthly savings schemes, SP 2/99 
owner, SI 2006/964 reg 6 
participant, SI 2006/964 reg 6 
regulations, power to make, FA 1995 
s 152 
scheme property, SI 2006/964 reg 6 
shares of different denominations, 
ownership of, SI 2006/964 reg 76 
tax treatment, SI 2006/964 
umbrella companies, SI 2006/964 reg Te 
unit trust’ schemes, SI 2006/964 
regs 78-85 
plant and machinery, capital allowances 
for, CAA 2001 s 253 
regional development grants, not to be 
taken into account, TA 1988 s 92(3) 
Schedule E receipts basis, deduction for, 
FA 1989 s 44(1)-(1l) 


INVESTMENT INCOME 
See SAVINGS AND INCOME (ITTOIA 2005) 
INVESTMENT LIFE INSURANCE 
CONTRACT 
application of provisions, CTA 2009 
s 560 
company gains from— 
commencement of provisions, FA 2008 
Sch 13 paras 5-7 
loan relationship, as, FA 2008 Sch 13 
para 2 
non-trading credits, increased, FA 2008 
Sch 13 paras 3, 4 
creditor relationship, treated as— 
BLAGAB and EBA taxed contracts, 
increased non-trading credits, 
CTA 2009 s 563 
conditions, CTA 2009 s 564 
fair value accounting, relevant amount, 
CTA 2009 s 565 
relevant company as party to, CTA 
2009 s 562 
definitions, CTA 2009 ss 561, 564 
meaning, CRA 2009 s 561 
old accounting period contracts— 
application of provisions, CTA 2009 
s 566 
credits, restrictions on— 
fair value accounting cases, CTA 
2009 s 568 
non-fair value accounting cases, 
CTA 2009 s 569 
deemed surrenders, gains on, CTA 
2009 s 567 
meaning, FA 2008 Sch 13 para 1 
INVESTMENT MANAGERS 
non-resident— 
agent of independent status, eligibility 
to be, FA 2008 Sch 16 Pt 2 
commencement of provisions, FA 2008 
Sch 16 Pt 4 
liability to tax, disregarded investment 
income of aie FA 2008 
Sch 16 P 
UK Raa ae eligibility to be, FA 
2008 Sch 16 Pt 1 
non-resident client, FA 1995 s 127; 
SI 2003/2172; SP 1/01 
specified transactions— 
carbon emission trading products, in, 
SI 2009/May reg 11 
foreign currency, buying or selling, 
SI 2009/May reg 10 
loan relationships or related 
transactions, involving, 
SI 2009/May regs 6, 7 
relevant contracts, in, SI 2009/May 


reg 5 
securities, in, SI. 2009/May reg 9 
stocks and shares, in, SI 2009/May 
reg 4 
transactions being, SI 2009/May reg 3 
units in collective investment schemes, 
in, SI 2009/May reg 8 
INVESTMENT TRUSTS 
approval of, TA 1988 s 842 
authorised unit trust, investment in, SP 
7/94 
capital profits, gains or losses, definition, 
2006/1 1 


centralisation, PR 5/9/08 
chargeable eains exemption of, TCGA 
1992 s 100(1) 
company becoming— 
transfer of business to, after, TCGA 
92s 101 
transfer within group to, after, TCGA 
1992s 101A 
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INVESTMENT TRUSTS — contd 
derivative contracts, FA 2002 Sch 26 
paras 38, 39 
profits or losses of capital nature from, 
CTA 2009 s 637 
dividends taxed as interest, FA 2009 s 45 
eligible investment income, RI 274 
forward currency transactions, tax 
treatment, SP 1/88 
loan relationships, FA 1996 Sch 9 para 1 
monthly savings schemes, SP 2/99 
offshore income gains, RI 274 
Real Estate. See REAL ESTATE 
INVESTMENT TRUSTS 
IRAQ 
foreign earnings deduction, application to 
workers in, FA 1991 s 46 
IRELAND, REPUBLIC OF 
See NORTHERN IRELAND; REPUBLIC OF 
IRELAND 
ISLE OF MAN 
tax credit relief, application to, TA 1988 
s 794(2)(a) 
ISSUING HOUSES 
chargeable gains, particulars of, power to 
call for, TMA 1970 s 25 


JUDGMENT DEBT 
action to recover, application for 
information— 
power to make, TCEA 2007 s 95 
unauthorised use or disclosure of 
information, TCEA 2007 s 102 
use of information, TCEA 2007 s 101 
court, action by, TCEA 2007 s 96 
departmental information request— 
information requested, TCEA 2007 
s 97 
meaning, TCEA 2007 s 97 
power to make, TCEA 2007 s 97 
responding to, TCEA 2007 s 99 
information order— 
meaning, TCEA 2007 s 98 
power to make, TCEA 2007 s 96 
required information not held, failure 
to disclose in case of, TCEA 2007 
s 100 
ee regulations, TCEA 2007 
S 
JUDICIAL APPOINTMENTS 
COMMISSION 
Senior President of tribunals, selection of, 
TCEA 2007 Sch 1 Pt 2 
JUDICIAL REVIEW 
applications for, SI 1998/3132 RSC 
Order 53 
tribunal, in. See TRIBUNAL 
JUDICIARY 
training, guidance or welfare, 
co-operation, TCEA 2007 s 47 


KEY MAN INSURANCE 
treatment of, PR 6/9/78 
KNOW-HOW 
allowances. See KNOW-HOW 
ALLOWANCES 
disposal of — 
all or part i Sites disposal of, CTA 
2009 s I 
charge to ae oi TA 1988 ss 530, 531 
seller eae by buyer, where, CTA 
2009 s 17 
trade continuing where, CTA 2009 
s 
exchanges of property, CTA 2009 s 928 
meaning, TA 1988 s 533(7), CAA 2001 
s 452(2), CTA 2009 ss 176, 908(4) 
payment from abroad, double taxation 
relief on, ESC B8 


Index 
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KNOW-HOW - contd 
profits from disposal of, charge to tax, 
CTA 2009 s 908 
deductions, CTA 2009 ss 910, 920 
exceptions, CTA 2009 s 909 
property, as, CAA 2001 s 453 
property sold together, apportionment, 
CTA 2009 ss 929, 930 
KNOW-HOW ALLOWANCES 
availability of, CAA 2001 s 452 
balancing adjustments— 
amount of, CAA 2001 s 458 
entitlement or liability, determination 
of, CAA 2001 s 457 
disposal values, CAA 2001 s 462 
entitlement or liability, determination of, 
CAA 2001 s 457 
giving effect to, CAA 2001 s 463 
qualifying expenditure— 
available, CAA 2001 s 459 
exclusions, CAA 2001 s 455 
meaning, CAA 2001 s 454 
pooling, CAA 2001s 456. 
pools, allocation to, CAA 2001 s 460 
unrelieved, CAA 2001 s 461 
writing-down— 
amount of, CAA 2001 s 458 
entitlement to, CAA 2001 s 457 
KUWAIT 


foreign earnings deduction, application to 
workers in, FA 1991 s 46 


LAND 
annual value of, TA 1988's 837 
artificial transactions. See ARTIFICIAL 
TRANSACTIONS IN LAND 
commercial occupation of charge under 
Schedule D Case I, TA 1988 
s 53(3), (4) 
compulsory acquisition of, rollover relief 
or, TCGA 1992 ss 247, 247A, 248; 
SP 13/93 
contaminated. See CONTAMINATED 
LAND 
dealers in, treatment of, TA 1988's 99 
development value, reflecting, held at 
6 April 1965, TCGA 1992 Sch 2 
paras 9-15 
market garden, meaning, TA 1988 
s 832(1) 
meaning, TCGA 1992 s 288(1) 
non-residents, taxation of income from, 
SI 1995/2902 
occupation of, taxation of profits from, 
TA 1988 s 53(3) 
outside UK, Case V income from— 
corporation tax, TA 1988 s 70A 
rollover relief, TCGA 1992 ss 155 (Ass 
1), 156 
sale of— 2 
apportionment of receipts and. 
outgoings, TA 1988 s 40 
with right to reconveyance, TA 1988 
s 36 
LANDFILL TAX ‘ 
penalties, treatment of, TA 1988 ay OTT 
s 8271) rat 
LANDLORD te ne oc wh 
lessor— “3 
meaning, TA 1988 s. 24(1); TOCA 1992. 
Sch 8 para 10(1) 
tied premises, of, treatment “of, a? ™ 
1988 s 98° -ceSe MOOS ANON! 
LEASE PREMIUMS stie nanolavab ne ; 
determination of appeal, TA 1988s 42. 


duration of lease, ascertainment of, 95 


TCGA 1992 s 38 hE oP ARID AT 
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| LEASE PREMIUMS ~ contd 
exclusion of premiums taxed under 
Schedule A etc, TCGA 1992 Sch 8 
paras S~7A 
meaning, TA 1988 s 24(1)-(3), (5) 
paid, deduction from premiums and rent 
received, TA 1988 s 37 
part disposal, treatment of, TCGA 1992 
Sch 8 paras 2,3 
pre-1963 leases, saving for, TA 1988 s 39 
third parties, liability of, TA 1988 s 42 
trade etc, use in connection with, 
deduction for, TA 1988 s 87 
treatment as rent, TA 1988 s 34; FA 1998 


s 40 
LEASED ASSETS 
asset, meaning, TA 1988 s 785 
) capital receipts treated as income, TA 
1988 ss 78SB-785E, ITA 2007 
ss 809ZA-809ZD 
capital sum received for— 
charge to tax on, TA 1988 ss 781, 783 
hire purchase, application to, TA 1988 
s 784 


meaning, TA 1988 s 785 

commercial rent, rental in excess of, TA 
1988 s 782 

finance lease, practice following, SSAP 
21; SP 3/91, F(No 2)A 1997 
ss 44-47 

lease, meaning, TA 1988 s 785 

leasing partnership, restrictions on use of 
assets, TA 1988 s 785ZA 

LEASES 
a of, TA 1988 s 38; TCGA 1992 
8 para 8 

extenieih of, treatment of, for chargeable 
gains purposes, ESC D39; SP 13/93 

granted at undervalue, assignment of, 
Schedule D Case VI charge, TA 
1988 s 35 

granted before 6 April 1963, TA 1988 
s 39 


meaning, TA 1988 s 24(1), (6)(a), (c), (7); 
TCGA 1992 Sch 8 para 10(1) 
merger of, allowable expenditure, 
treatment of, ESC D42 
property other than land, TCGA 1992 
Sch 8 para 9 
wasting asset, treatment as, TCGA 1992 
Sch 8 para 1 
LEGAL COSTS 
See COSTS 
LESSEE 
See TENANT 
LESSOR 
See LANDLORD 
LETTING 
See also FURNISHED HOLIDAY LETTINGS; 
FURNISHED LETTINGS; PROPERTY 
INCOME (ITTOIA 2005) 
surplus business accommodation, RD 9 
LIFE ANNUITIES 
See ANNUITIES 
LIFE ASSURANCE BUSINESS 
See INSURANCE COMPANIES 
LIFE ASSURANCE POLICIES 
See also INSURANCE POLICIES 
assignment of, second or subsequent, TA 
1988 s 544(1), (3)-(7) 
bare trust for minors, held on, PR 8/10/08 
chargeable event— 
foreign life policy, exclusion of, TA 
1988 ss 547(6A), 553(6A) 
gain on, charge to tax, TA 1988 ss 541, 
547, 547A 
information, requirement to provide, 
TA 1988 ss 552, 552ZA 
meaning, TA 1988 ss 540, 546 
multiple interests, TA 1988 s 547A 


Index 


LIFE ASSURANCE POLICIES — contd 
chargeable event — contd 
non-resident, charge to tax, ESC B53 
trustees, recovery of tax from, TA 1988 
s 551A 
chargeable gain, treatment of, TCGA 
1992 s 210 
conversion of, early— 
collection of tole payable, TA 1988 
S272 
effect on life assurance premium relief, 
TA 1988 s 270 
general provisions, TA 1988 s 268 
divorce, assignment on, RI 267 
free gifts, treatment of, ESC C37 
loan made on— 
insurance associations’ staff, to, for 
house purchase, ESC A47 
partial surrender of policy, treatment 
as, TA 1988 s 548 
periodic, treated as income, TA 1988 
s 544 
non-residents, gains by, ESC C33 
qualifying policy— 
certification, RI 276 
provisions relating to, TA 1988 Sch 15; 
ESC A41 
rebated or reinvested commission, TA 
1988 ss 548A, 548B, ITTOIA 2005 
ss 541A, 541B 
substituted policy for, issued. by 
non-resident company, TA 1988 
S508 
surrender of— 
after four years, TA 1988 s 269 
cone of tax payable, TA 1988 
os for certain loans, TA 1988 
s 271 
effect on life assurance premium relief, 
TA 1988 s 270 
less than four years, in, TA 1988 s 268 
variation of, term assurance policy, ESC 
45 


LIFE ASSURANCE PREMIUM RELIEF 
assignment of policy on divorce, RI 267 
children’s policies, SP 4/79, 11/79 
commission, treatment of, SP 4/97 
friendly society, premiums payable to, TA 

1988 Sch 14 paras 2, 3 
general provisions, TA 1988 s 266 
husband and wife, TA 1988 Sch 14 para 1 
industrial assurance company, ee 

payable to, TA 1988 Sch 14 para 2 

3 


limit on relief, TA 1988 s 274 
pipeline cases, PR 12/4/07 
reduction of relief, on early surrender or 
conversion, TA 1988 s 270 
regulations— 
change of rate— 
friendly societies, SI 1980/1947 
industrial assurance, SI 1980/1948 
deduction of tax at source, scheme of, 
SI 1978/1159 
friendly societies, SI 1977/1143 
industrial assurance, SI 1977/1144 
power to make, TA 1988 Sch 14 
paras 3(3)-(6), 7 
repayments of income tax, payments 
treated as, ESC AS1 
unapproved pension schemes after 
5 April 1980, ESC A32 
term assurance, provision of, PR 12/4/07 
LIFE REINSURANCE BUSINESS 
meaning, TA 1988 s 431C 
pure reinsurance business, treatment of, 
TA 1988 s 439A 
LIMITED PARTNERSHIP 
See PARTNERSHIP 
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LIVING ACCOMMODATION 
See ACCOMMODATION 
LLOYD’S UNDERWRITERS 
agents, underwriting, Schedule D 
deduction for, FA 1993 s 181 
compensation and damages, treatment of, 
PR 31/3/92 
corporate member 
accounting periods, identification of, 
FA 1994 § 220 
ancillary trust fund 
meaning, FA 1994 s 230(1) 
treatment of, FA 1994 5 223 
assessment and collection of tax 
application of, FA 1994 5 221 
regulations, FA 1994 8 229; 
SI 1995/35] 
cessation of underwriting, FA 1994 
$ 227; SI 1995/351 reg 16 
closing year, meaning, FA 1994 
§ 230(1) 
double taxation relief 
adjustments of foreign amounts of 
tax, SI 2006/3262 reg 7 
foreign periods of accounting, 
SI 2006/3262 regs 5, 6 
foreign tax, allocation to accounting 
period, ST 2006/3262 reg 5 
general scope of provisions, 
SI 2006/3262 regs 3, 4 
giving, means of, SI 2006/3262 
reg J 
interpretation, SI 2006/3262 reg 2 
pool of adjusted sums of foreign 
tax, calculation of, 
SI 2006/3262 reg 8 
refunds of foreign tax, SI 2006/3262 
rez 10 
transitional provisions, SI 2006/3262 
rez 9 
equalisation reserves, FA 2009 § 47 
foreign currency, exclusion of rules in 
FA 1993 ss 92-95; FA 1994 
$ 226(1) 
group relief, restriction of, FA 1994 
$ 227A 
meaning, FA 1994 5 230(1) 
premiums trust fund 
deduction of tax by deposit-takers, 
ITA 2007 5 867 
exchange gains and losses, 
exclusions of rules relating to, 
FA 1994 5 226(2) 
financial instruments, exclusion of 
rules relating to, FA 1994 
$ 226(3) 
general rules, FA 1994 § 222 
meaning, FA 1994 § 230(1) 
profits and losses from, inclusion in 
underwriting results, FA 1994 
$ 222(2)(a) 
profits 
premiums trust funds, profits and 
losses from, inclusion in, FA 
1994 § 222(2)(a) 
taxation of, FA 1994 5 219 
quota share contract, treatment of, FA 
1994 5 225 


regulating trustees, meaning, FA 1994 


$ 230(1) 
regulations, Revenue wer to vit 
FA 1994 5.229 i ar 
stop loss insurance, treatment of; FA 
1994 s 225; SI 1995/35] reg 6 | 
tax credit, disallowance of, F(No. ahi 
1997 § 22 
transfer of underwritin business 


1994 s 227B 


¢ 
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LLOYD’S UNDERWRITERS = contd 
investment income, repayment of tax. 
deducted from, SI 2005/3338 reg 14 
limited liability underwriting, conversion 
to, FA 1993 s 179B, Sch 20A’ 
members’ agent pooling arrangements, 
FA 1999 ss 82, 83 : 
members, exclusion of loan relationships, 
CTA 2009 s 392 
new code— 
ancillary trust fund— 
death of underwriter, treatment of, 
on, FA 1993 § 176(3), (4) 
general provisions, FA 1993) 2: 
s 176(1), (2) 
inclusion of profits or losses from, 
FA 1993 s 184(2)(b) 
meaning, FA 1993 s 184(1) 
assessment and collection of tax 
regulations, SI 1995/351. } 
transitional arrangements, PR 
» 17/12/93 
assessment, year of — 
profits or losses in which arising, FA 
1993 s 172 
premiums trust fund, profits: or 
losses arising from assets of, 
FA 1993's 172(1) 
syndicate, profits or losses arising 
from mena ty of, FA 1993 
s 172(1) 
underwriting year, seo taapoantiey 
with, FA 1993 3 184(2)(a): 
cessation, FA 1993 s 179; SI 1995/351 
regs 9, 1 
closing year, meaning, BAS 1993, 
s 184(1) 
death of member after 5 heat 1994, 
FA 1993 s 179A; SI 19951351 
regs 10-12 
High ae Stop Loss Fundet 
meaning, FA 1993 s 184(1) 
out of time assessment on receipt 
from, FA 1993 s 178(3) 
payment in, relief for, FA 1993 » 
s 178(1)(b) iciaaligatto 19 
receipt from, charge to tax on, FA 
1993 5 178(2)(b) ues v1 
losses, relief for, by set-off against © 
general income, FA 1994 Sch: a4 
para 1(2), (3)(b) 1 gig 
premiums trust fund— 27209 S/ : 
inclusion of pools or losses from, 
FA 1993 s 184(2)(b) eed 
stock lending, application to, FA - 
1993 5 174(4), (5) 
treatment of, FA 1993 s 17403), 
F(No 2)A 1997 s 22 TTA 
profits, taxation of We 
agent’s charges and in pumice) mi 
deduction for, FA gc MOON! 
$1184(2)(¢)inovon eeomtiaud euler: 
aggregate taxable under Seleduile DAS Ald 
Case I, FA 1993 s 171(1),(2),°° 


(4), F(No 2)A 1997 MIeZA 3 UL 


ancillary trust land, profits or losses — 
from, inclusion of, FA 1993. eT [ 
s 184(2)(b) (00 em eyiLoals vd 

earned income, treatment as, FAs yleas 
1993 s 180° )(£) (1 )RRO 2 BAC! 

foreign income dividends, treatment 


quota share contract 
meaning, FA 1993's 1 ue 


without change o asthe FATIMIJ payment under, *. 
Me TBI AT eles ‘tal 


en 
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ILLOYD’S UNDERWRITERS = contd 
new code — contd 
regulations, power to make, FA 1993 
s 182 
special reserve fund (new style)— 
arrangements for setting up, FA 
1993s 175(1)-(3) 
operation of, FA 1993 Sch 20 Part I 
regulations, SI 1995/353, 
SI 1999/3308 
tax credits, F(No 2)A 1997 s 34, 
Sch 4 para 30 
stop loss insurance— 
insurance money paid out, charge 
: as, FA 1993 s 178(2)(a) 
out of time assessment on receipt 
from, FA 1993's 178(3) 
y premiums relief, FA 1993 s 178(1)(a) 
regulations, SI 1995/351 reg 5 
old code— 
accrued income scheme, application of, 
to, TA 1988 s 720(3) 
personal pension scheme, extended 
time limit, FA 1994 s 228(2)(b) 


retirement annuity, extended time limit, 


FA 1994 s 228(2)(a) 
special reserve fund (old style)— 
death, consequences of, SI 1995/351 
reg 15 
winding up of, FA 1993 Sch 20 
Part I 
partnership members, equalisation 
reserves, FA 2009's 47 
roll-over relief, classes of assets for, 
TCGA 1992 s 155 Class 8 
syndicate capacity, pre-FA 2002 assets, 
CTA 2009 s 905 
’ syndicate’s profit or loss, determination 
of, SI 2005/3338 regs 3-13 
underwriting year— 
assessment, year of, corresponding 
with, FA 1993 s 184(2)(a) 
meaning, FA'1993 s 184(1) 
LOAN CREDITOR 
close company, relating to; meaning, TA 
1988 s 417(7)49) ©: 
LOAN RELATIONSHIPS 
accounting basis, change of, FA 1996 
s 90A 
accounting methods— 
application of, FA 1996s 86 
authorised, FA 1996 ss 85, 103(1) 
connection, where parties having, FA 
1996 ss 87, 87A 
inconsistent application of, FA 1996 
s 89 
rate of interest reset, where, FA 1996 
s 88A 
acquisition with or without interest, TA 
1988 s 807A 
amounts not fully recognised for . 
accounting purposes, FA 1996 s 85C 
capital gains tax provisions. See INCOME 
TAXaS 
carry forward of unclaimed deficit, FA 
1996 s 83(3), (4), FA 1998 s 82 
collective investment schemes— 
authorised unit trusts, FA 1996 Sch 10 
para2 
investment trusts, FA 1996 Sch 10 
para | 
offshore funds— 
company holdings in, FA 1996 
Sch 10 para 4 
distributing, FA 1996 Sch 10 para 3 
meaning, FA 1996 Sch 10 para 7 
non-qualifying investments test, FA 
1996 Sch 10 para 8 
Sa power to make orders, FA = 
1996'Sch\10! para 9 essen i 


LOAN RELATIONSHIPS ~— contd 


collective investment schemes — contd 
unit trusts, company holdings in, FA 
1996 Sch 10 para 4. See also 
UNIT TRUSTS 
company partnerships, application of 
legislation to, SP 4/98 
connected companies relationship— 
amortised cost basis, application of, 
CTA 2009 s 349 
companies beginning to be connected, 
CTA 2009 s 350 
companies ceasing to be connected, 
CTA 2009's 351 
impairment losses— 
application of provisions, CTA 2009 
s 353 
credits, exclusion of, CTA 2009 
ss 358-360 
debits, exclusion of, CTA 2009 
ss 354-357 
impaired debts becoming held by 
connected Ae ae CTA 2009 
ss 361-36 
late interest— 
application of provisions, CTA 2009 
s 372 


close companies, loans by 
participators to, CTA 2009 
s 375 
debtor and person standing in 
position of creditor, 
connection between, CTA 2009 
s 374 
interpretation, CTA 2009 s 376 
major interest in other party, party 
having, CTA 2009 s 377 
not accruing until paid, CTA 2009 
s 373 
person standing indirectly in 
position of creditor, CTA 2009 
s 379 
trustees of occupational pension 
schemes, loans by, CTA 2009 
s 378 
meaning, CTA 2009 s 348 
related transactions, disregard of, CTA 
2009 s 352 
release of debts— 
application of provisions, CTA 2009 
5 353 


credits, exclusion of, CTA 2009 
ss 358-360 
debits, exclusion of, CTA 2009 
ss 354-357 
impaired debts becoming held by 
connected company, CTA 2009 
ss 361-363 
connected debtor and creditor, treated 
differently by, FA 1996 5 94B 
connected persons, benefit derived by, FA 
1996 s 93B 
connection between companies— 
accounting period, for, CTA 2009 s 466 
ignored, where, CTA 2009 s 468 
partnership, involving, CTA 2009 s 467 
control, meaning, CTA 2009 s 472 
credit unions, income of, CTA 2009 s 397 
creditor relationship, meaning, FA 1996 
s 103(1), CTA 2009 s 302 
credits and debits brought into account— 
abortive expenses, CTA 2009 s 329 
accounting bases, CTA 2009 ss 312, 
313 


io cost basis, CTA 2009 ss 312; 
313 


capital expenditure, treated as, CTA 
2009 s 320 | 
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LOAN RELATIONSHIPS — contd LOAN RELATIONSHIPS — contd 
credits and debits brought into account — contd credits and debits, computing — contd 


change of accounting policy, 
adjustments on— 
carrying value, CTA 2009 s 317 
cessation of, loan relationship, 
following, CTA 2009 s 318 
change of value, involving, CTA 
2009 s 316 
generally, CTA 2009 s 315 
regulations, power to make, CTA 
2009 s 319 
company ceasing to be party to 
relationship, CTA 2009 s 331 
company ceasing to be UK resident, 
CTA 2009 s 333 
counterfactual currency movement 
assumptions, CTA 2009 ss 328D, 
328E 
equity, recognised in, CTA 2009 s 321 
exchange gains and losses, CTA 2009 
s 328 
expressions relating to insolvency, 


imported losses, FA 1996 Sch 9 
para 10 

imputed interest, FA 1996 Sch 9 
para 16 

interest treated as capital expenditure, 
FA 1996 Sch 9 para 14 

late interest payments, FA 1996 Sch 9 
para 2 

options etc, FA 1996 Sch 9 para 3 

profit or loss, amounts recognised in 
determining, FA 1996 s 85B 

repo transactions, FA 1996 Sch 9 
para 15 

stock-lending arrangements, FA 1996 
Sch 9 para 15 

transactions not at arm’s length, FA 
1996 Sch 9 para 11 

transferee leaving group, FA 1996 
Sch 9 para 12A 

unallowable loan relationship, FA 1996 
Sch 9 para 13 


meaning, CTA 2009 s 323 
fair value accounting, CTA 2009 s 313 
general principles, CTA 2009 s 307 
government investments, writing off, 
CTA 2009 s 326 s 103(1), CTA 2009 s 302 
imported losses, disallowance of, CTA debts not aristhg from lending of money, 
2009 s 327 interest ete on, FA 1996 s 100 
non-resident company ceasing to hold deduction of tax at source, RI 207 
loan relationship for UK deeply discounted securities— 


debits and credits brought into account, 
FA 1996s 84 

debt, meaning, FA 1996s 103(1) 

debtor relationship, meaning, FA 1996 


permanent establishment, CTA 
2009 s 334 
one-way exchange effect, arrangements 
having CTA 2009 ss 328A—328H 
options, treatment, of CTA 2009 
ss 328E, 328F 
overview of provisions, CTA 2009 
s 306 
pre-loan relationship expenses, CTA 
2009 s 329 
pre-trading expenditure debits, CTA 
2009 s 330 
release of debts not requiring, CTA 
2009 s 322 
repos, CTA 2009 s 332 
revaluation, a resulting from, CTA 
2009 s 3 
reversal of atid credits, 
restriction on credits resulting 
from, CTA 2009 s 325 
stock lending, CTA 2009 s 332 
trading, CTA 2009 s 297 
credits and debits, computing — 
bad debts— 
connection, parties having, FA 1996 
Sch 9 para 6 
generally, FA 1996 Sch 9 para 5 
loss period, meaning, FA 1996 Sch 9 
para 9(1) 
Overseas sovereign debt, FA 1996 
Sch 9 paras 7, 8 
overseas State authority, meaning, 
FA 1996 Sch 9 para 8(9) 
relevant overseas debt, meaning, FA 
1996 Sch 9 para 8(7) 
close companies, discounted securities 
of, FA 1996 Sch 9 para 18 
discounted securities where companies 
having a ne ene FA 1996 
Sch 9 para 1 
distributions, FA on Sch 9 para 1 
foreign exchange gains and losses, FA 
1996 Sch 9 para 4 
generally accepted accounting periods, 
FA 1996 s 85A 
groups etc, continuity of treatment, FA 
1996 Sch 9 para 12 


disguised interest—_ 


close companies, of, CTA 2009 s 406 
redemption of debits, postponement 
until, CTA 2009 s 409 
exceptions, CTA 2009 s 410 
interpretation, CTA 2009 s 411 
connected companies, of, CTA 2009 
s 406 
connection, nature of, CTA 2009 
s 408 
redemption of debits, postponement 
until, CTA 2009 s 407 
person standing indirectly in position 
of creditor, CTA 2009's 412 


deficits, claims relating to— 


calculation of, CTA 2009 s 296 

carrying back to previous accounting 
periods, FA 1996 Sch 8 para 3) 
F(No 2)A 1997 s 40 

deficit period, meaning, FA 1996 
s 83(1) 

group relief, whether eligible for, FA 
1996 Sch 8 para 2 

insurance companies, F(No 2)A 1997 
s 40(3)-(6) 

non-trading— 

bynein into account, CTA 2009 
00 


calculation of, CTA 2009 s 301 
non-trading deficit, FA 1996 s 83, 
F(No 2)A 1997 s 40(2) 
setting off against other profits for 
deficit period, FA 1996 Sch 8 
para | 


pei. Contr Ei See DERIVATIVE 


CONTRACTS boa 


derivonee 


connected debtor and cis, 
different treatment by, C” me 2009 
ss 418-419 |abmut s 
election for application of provisions, 
CTA 2009 ss 416,417, 
embeded mathe Fé 199 » s 94A, CTA 


95415 01 AY gainsom 


danoinhe securities, income taXsup-non 


provisions. See INCOME TAX 


1 Oqi ebesorl 
excluded shares, CTA 2009 s 486E | 


ds 


disguised interest — contd 
| no tax avoidance purpose, arrangement 
| having, CTA 2009 s 486D 
overview of provisions, CTA 2009 
s 486A 
profit, regarded as, CTA 2009 s 486B 
return otherwise taxable, exclusion, 
CTA 2009 s 486C 
disposal with or without interest, TA 
1988 s 807A 
European cross-border mergers— 
application of provisions, CTA 2009 
s 431 


conditions, TA 1988 s 807D, CTA 2009 
s 431 
interpretation, CTA 2009 s 439 
| ) notional carrying value, transfers at, 
CTA 2009 s 433 
fair value accounting, original 
; holder using, CTA 2009 s 436 
| fair value accounting, transferor 
using, CTA 2009 s 434 
! reorganisations, CTA 2009 s 435 
') tax avoidance, CTA 2009 s 437 
i tax treated as chargeable, TA 1988 
s 807E 
transferee, meaning, CTA 2009 s 432 
transferor, meaning, CTA 2009 s 432 
transparent entities, CTA 2009 s 438 
European cross-border transfers of 
business— 
application of provisions, CTA 2009 
s 421 
conditions, TA 1988 s 807B, CTA 2009 
s 421 
interpretation, CTA 2009 s 430 
notional carrying value, transfers at, 
CTA 2009 s 422 
fair value accounting, original 
holder using, CTA 2009 s 425 
, fair value accounting, transferor 
using, CTA 2009 s 423 
reorganisations, CTA 2009 s 424 
tax avoidance— 
application of provisions, CTA 2009 
s 426 
clearance, application for, CTA 2009 
ss 427, 428 
tax treated as chargeable, TA 1988 
s 807C 
transparent entities, CTA 2009 s 429 
exchange gains and losses, TCGA 1992 
s ISIE, FA 1996 ss 84A, 100 
anti-avoidance, FA 2002 Sch 23 
para 25 
deferred foreign exchange gains, FA 
2002 Sch 23 para 26 
fair value accounting, SI 2005/3422 
interpretation, CTA 2009 s 475 
loan not on arm’s length terms, FA 
1996 Sch 9 para L1A 
money debts, amounts treated as, CTA 
2009 s 483 
tax debts, in respect of, CTA 2009 
4 


s 
fair value, meaning, FA 1996 s 85(6) 
financial instruments, exclusion of 
provisions relating to, FA 1996 
s 101(1) 
financial traders, creditors being, CTA 
2009 ss 469, 470 
FOTRA securities, FA 1996 s 154(2), 
CTA 2009 s 404 
funding bonds— 
issue Of, CTA 2009 s 413 
redemption, CTA 2009 s 414 
E pir Stock represented by, FA 1996 
96(1) 
at definitions, CTA 2009 s 476 


Index 


base RELATIONSHIPS — contd LOAN RELATIONSHIPS — contd 


gilt-edged security. See GILT-EDGED 
SECURITY 
holdings treated as rights under creditor 
relationship, alternative finance 
arrangements. See ALTERNATIVE 
FINANCE ARRANGEMENTS 
home State of a company, FA 1996 
s 86(9) 
impairment losses— 
connected companies relationship— 
application of provisions, CTA 2009 
s 353 
credits, exclusion of, CTA 2009 
ss 358-360 
debits, exclusion of, CTA 2009 
ss 354-357 
impaired debts becoming held by 
connected company, CTA 2009 
ss 361-363 
group relief claims— 
application of provisions, CTA 2009 
s 364 


enedines reduction of, CTA 2009 
s 367 


debits, aaties of, CTA 2009 s 365 
group accounting periods, CTA 
2009 s 370 
interpretation, CTA 2009 s 371 
no net consortium debits, carry 
forward of claims, CTA 2009 
s 369 
income tax provisions. See INCOME TAX, 
LOAN RELATIONSHIPS 
independent person, meaning, FA 1996 
s 103(1) 
insurance company, of— 
apportionments, FA 1996 Sch 11 
para 3 
general rules, CTA 2009 s 393 
special rules, CTA 2009 s 394 
basic life assurance and general 
annuity business, creditors 
carrying on, CTA 2009 s 471 
application of provisions, CTA 2009 
s 387 
available profits, meaning, CTA 
2009 s 390 
carry back, CTA 2009 s 389 
set off, CTA 2009 s 388 
surplus, carry forward, CTA 2009 
39 


s 391 
deficit, treatment of, FA 1996 Sch 11 
para 4 
I minus E basis business, FA 1996 
Sch 11 paras 1, 6 
members of Lloyd’s, exclusion, CTA 
2009 s 392 
overview of provisions, CTA 2009 
s 386 
separate computation for different 
categories of business, FA 1996 
Sch 11 para 2 
interest, CTA 2009 s 305 
investment trusts, profits or losses of 
capital nature, CTA 2009 s 395 
Lloyd’s, corporate members of, FA 1996 
Sch 11 para 7 
loan, meaning, FA 1996 s 103(1) 
major interest, meaning, CTA 2009 
ss 473, 474 
manufactured interest— 
meaning, FA 1996s 97(1) 
payment, FA 1996 s 97 
matters treated as, CTA 2009 s 294 
methods of bringing amounts into 
account, FA 1996s 82 
meaning, FA 1996s 81, CTA 2009 s 302 
money debt, meaning, FA 1996 s 81(2), 
CTA 2009 s 303 
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LOAN RELATIONSHIPS — contd LOAN RELATIONSHIPS — contd 


non-qualifying shares, FA 1996 
ss 91B-91G 
non-trading credit— 
interest brought into account as, TA 
1988 s 797A 
meaning, FA 1996s 82(3) 
non- Bey debits, meaning, FA 1996 
s 82(3)(d) 
non-trading deficits— 
application of provisions, CTA 2009 
s 456 
carry back, CTA 2009 ss 458, 462 
profits available for relief, CTA 2009 
s 463 
carry forward, CTA 2009 s 457 
set-off, claim for, CTA 2009 s 459 
earlier periods, CTA 2009 ss 459, 
460 


other profits for deficit period, 
against, CTA 2009 s 461 
procedure, CTA 2009 s 460 
time limits, CTA 2009 s 460 
options, assumptions in case of, CTA 
2009 s 420 
overview of provisions, CTA 2009 s 292 
outstanding third party obligations, 
shares subject to, FA 1996 s 91A 
partnerships, RI 248 
partnerships involving companies— 
application of provisions, CTA 2009 
s 380 
credits and debits, determinations of, 
CTA 2009 s 381 
deeply discounted securities, shares 
where firm owning, CTA 2009 
s 385 
exchange gains and losses, treatment 
of, CTA 2009 s 384 
fair value accounting, using, CTA 2009 
s 382 
partners and partnership, lending 
between, CTA 2009 s 383 
payments or interest under, meaning, FA 
1996 s 81(5)(a) 
payments subject to deduction of tax, FA 
1996s 91 
payments under, CTA 2009 s 305 
priority rules, CTA 2009 ss 464, 465 
profit or loss, amounts recognised in 
determining— 
amounts not fully recognised— 
conditions, CTA 2009 s 311 
credits and debits, ues of, 
CTA 2009 s 312 
GAAP-compliant accounts, companies 
without, CTA 2009 s 309 
references to, CTA 2009 s 308 | 
recs power to make, CTA 2009 
Si 


profits— 
calculation of, CTA 2009 s 296 
income, chargeable as, CTA 2009 s 295 
non-trading— 
calculation of, CTA 2009 s 301 
charge to tax, CTA 2009 s 299 
profits or losses— 
construction of references to, CTA _ 
2009 s 293 
disregard and bringing into account, 
SI 2006/843 
related transaction, meaning, CTA 2009 
s 304 
relationships treated as— 
building society dividends and interest, 
CTA 2009 s 498 
exchange gains and losses, amounts 
treated as money debts, CTA 
2009 s 483 


relationships treated as = contd 
exclusions— 
profits or losses within other 
provisions, CTA 2009 s 485 
tax debts, exchange gains and losses 
in respect of, CTA 2009 s 486 
industrial and provident societies, CTA 
2009 ss 499, 500 
investment life insurance contracts. See 
INVESTMENT LIFE 
INSURANCE CONTRACT 
manufactured interest. See i 
MANUFACTURED 
DIVIDENDS AND INTEREST 
money debts— 
exchange gains and IDSsess CTA 
2009 s 483 
interest payable on, CTA 2009 s 484 
offshore funds. See OFFSHORE 
FUNDS 
open-ended investment companies. See 
OPEN-ENDED INVESTMENT 
COMPANIES 
overview of provisions, CTA 2009 
s 477 
partnership, returns from. See 
PARTNERSHIP 
repos, See REPOS 
shares with guaranteed returns. See 
SHARES AND SECURITIES 
transitional provisions, CTA 2009 
Sch 2 Pt 9 
unit trusts. See UNIT TRUSTS 
release of debts— 
connected companies relationship— 
application of provisions, CTA, 2009 
s 353 


Pe: exclusion of, CTA 2009 
ss 358-360 
debits, exclusion of, CTA 2009 
ss 354-357: 
impaired debts becoming held by 
connected company, rst 2009 
ss 361-363 ) 
group relief claims— 
amortised cost basis, credit broughit 
into account on, ah 2009 
s 366 
application of provisions, CTA’ wal 
s 364 | 
earlier net consortium debits, E 
reduction of fe CTA. ote 
s 368 
group accounting petodge CTA 
2009 s 370 
interpretation, CTA 2009 s ait 
no net consortium debits, ca: 
forward of claims, CTA 2009 
s 369 1ghtSt 2 AB iu 
relevant non-lending relationships — 
amounts brought into account, C feat 
2009 s 482 
application a provisions Ai ae 
ss 478, 
discounts, we Hoe seis s 480. 
discounts, not invo ae 09. ! 
s 479 4 HOl 2 
repo arrangements— HOF a 5 "Gibs Wi 
meaning, FA 1996 Sch 9 para 153). ; 
tax attributable to interest accruing) 
under, tax treatment, TA.1988) > 
Ss 807A(2A), (6A) 9 -ebabd enibau 
rights or liabilities underj meaning; FA. 
1996 s 81(5)(b),\CTA. 2009 s:30500. 
savings and transitional provisions 99 
1 April 1996, termination before, FA’ © 
1996 Sch 15 para2 noiidiieb Is1snsg 


| 
LOAN RELATIONSHIPS = ‘contd 
savings and transitional provisions = contd 
accounting period beginning on 
1 April 1996, adjustment for 
opening value, FA 1996 Sch 15 
para 3A 
accruals basis, application to 
pre-commencement relationships, 
FA 1996 Sch 15 para 4 
accrued income scheme, FA 1996 
Sch 15 para 18 
chargeable assets— 
adjustments for, FA 1996 Sch 15 
para 10 
held on and after 31 March 1996, 
FA 1996 Sch 15 paras 8, 9 
meaning, FA 1996 Sch 15 para 11(7) 
) relevant assets, FA 1996 Sch 15 
para 11(7) 
convertible securities, FA 1996 Sch 15 
para 21 
debt contracts and options, FA 1996 
Sch 15 para 25 
deep discount securities, FA 1996 
Sch 15 para 19 
deep gain securities, FA 1996 Sch 15 
para 20 
election for alternative treatment of 
amounts, FA 1996 Sch 15 para 9 
exchange gains and losses, FA 1996 
ch 15 para 23 
exchange losses etc, carrying forward 
from before 1 April 1996, FA 
1996 Sch 15 para 24 
generally, FA 1996 Sch 15 para 1 
interest, adjustment in respect of, FA 
1996 Sch 15 para 12 
notional closing values of relevant 
assets, FA 1996 Sch 15 para 12 
non-trading losses, carrying back 
against exchange profits etc, FA 
1996 Sch 15 para 23 
opening value, adjustment for 
accounting period beginning on 
1 April 1996, FA 1996 Sch 15 
: para 3A 
overseas sovereign debt etc; FA 1996 
Sch 15 para 17 
pre-commencement trading 
relationships, adjustments in 
respect of, FA 1996 Sch 15 
paras 5, 6 
taxation of chargeable gains, general 
savings for, FA 1996 Sch 15 
para 7 
transitional accounting periods, basic 
rules, FA 1996 Sch 15 para 3 
unit trust holdings etc, FA 1996 Sch 15 
para 15 
shares accounted for as liabilities — 
application of provisions, CTA 2009 
ssS21A,521C 
excepted shares, CTA 2009 s 521D 
rights under creditor relationship, CTA 
2009s 521B. 
shares ceasing to be, CTA 2009 s 521F 
unallowable purpose, CTA 2009 s 521E 
special a for as! gifts, FA 1996 
s9 


statutory accounts, meaning, FA 1996 
86(8) 
htocledeniding arrangements, meaning, FA 
1996 Sch 9 para 15(3) 
tax avoidance— : 
creditor relationships, connected 
parties deriving benefit from, 
CTA 2009's 453) 005 
disposal for consideration not fully 
recognised by accounting 
practice, CTA 2009 s 455° 
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LOAN RELATIONSHIPS — contd 
tax avoidance — contd 
distributions, CTA 2009's 465 
European cross-border mergers, CTA 
2009 s 437 
European cross-border transfers of 
business— 
application of provisions, CTA 2009 
s 426 
clearance, application for, CTA 2009 
ss 427, 428 
overview of provisions, CTA 2009 


s 440 
reset bonds, CTA 2009 ss 454, 455 
tax relief schemes, restriction of 
interest relief, CTA 2009 s 443 
transactions not at arm’s length— 
adjustments brought into account, 
CTA 2009 s 446 
corresponding debtor relationship, 
meaning, CTA 2009 s 450 
disapplication of provisions, CTA 
2009 s 445 
exchange gains and losses, CTA 
2009 ss 447-452 
generally, CTA 2009 s 444 
unallowable purposes, CTA 2009 
ss 441, 442 
taxation of, FA 1996 s 80; SI 2006/964 
Pt 2 
trade and purposes of trade, meaning, 
CTA 2009 s 298 
transferred income streams, CTA 2009 
ss 486F, 486G 
transfers within groups or on 
reorganisation, continuity of 
treatment— 
application of provisions, CTA 2009 
s 335 


avoidance, transferor party to, CTA 
2009 s 347 
company replacing another as party, 
CTA 2009 s 338 
cross-border reorganisations, issues of 
new securities on, CTA 2009 
s 339 
loans on group transactions, transfers 
on, CTA 2009 s 336 
loans on insurance business transfers, 
transfers on, CTA 2009 s 337 
notional carrying value, transfer of 
loan at— 
fair value accounting, use of, CTA 
2009 ss 341, 343 
group transfers, CTA 2009's 340 
insurance business transfers, CTA 
2009 s 340 
reorganisations, issues of new 
securities on, CTA 2009 s 342 
transferee leaving group after replacing 
transferor as party— 
application of provisions, CTA 2009 
s 344 


exempt distribution, because of, 
CTA 2009 s 346 
exempt distribution, other than 
because of, CTA 2009 s 345 
transitional provisions, CTA 2009 Sch 2 
Pt8 
transparent entities involved in 
cross-border transfers and mergers, 
TA 1988 ss 807F, 807G 
venture capital trusts, profits or losses of 
capital nature, CTA 2009 s 396 
Treasury Stock, represented by FA 1996 
s 96(1) 


LOANS 
company loan rélationships. See LOAN 
RELATIONSHIPS 


XSGNI 
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LOANS ~— contd 
employment -related— 

aggregation, loans by close company to 
director, ITEPA 2003 s 187 

cash equivalent, apportionment, 
ITEPA 2003 s 185 

classes of, ITEPA 2003 s 174(2) 

death of employee, ITEPA 2003 s 190 

earnings, benefit treated as, ITEPA 
2003 ss 175, 180 

exclusions, [TEPA 2003 s 174(5) 

fixed rate of interest, at, ITEPA 2003 
ANGER) 

interest treated as paid, ITEPA 2003 
s 184 


meaning, ITEPA 2003 s 174 
necessary expenses, advances for, 
ITEPA 2003 s 179 
official rate of interest— 
alternative method of calculation, 
ITEPA 2003 s 183 
meaning, ITEPA 2003 s 181(1) 
normal method of calculation, 
ITEPA 2003 s 182 
ordinary commercial terms, on, ITEPA 
2003 s 176 
person making, ITEPA 2003 s 174(4) 
provisions applied to, ITEPA 2003 
s 173 
relief, claim for taking account of 
event after assessment, ITEPA 
2003 s 191 
release or writing off, ITEPA 2003 
s 188 
double charge, exception, ITEPA 
2003 s 189 
replacement, ITEPA 2003 s 186 
tax relief, qualification for, ITEPA 
2003 s 178 
foreign currency, interest paid to UK 
bank on loan made in, SP C5 
meaning, FA 1996 s 103(1), ITEPA 2003 
s 173(2) 
notional, in relation to acquisition of 
shares— 
amount of, ITEPA 2003 s 194 
lower of provisions, ITEPA 2003 
s 


definitions, ITEPA 2003 s 197 
discharge of, amount treated as 
earnings, ITEPA 2003 s 195 
less than market value, for, ITEPA 
2003's 193 
other income tax charges, effect on, 
ITEPA 2003 s 196 
repayable on demand, purchase discount 
accrual, RI 172 
soft currencies, in, RI 250 
transactions associated with loans or 
credit, TA 1988 s 786 
LOCAL AUTHORITIES 
deduction of tax from interest, obligation 
of, PR 9/4/08 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(3) 
income tax and corporation tax, TA 
1988 s 519(1) 
liability to tax, ITA 2007 s 838 
gee 4 TA 1988 s 842A, ITA 2007 


s 
LOCAL AUTHORITY ASSOCIATIONS 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(3) 
income tax and corporation tax, TA 
1988 s 519(2) 
liability to tax, ITA 2007 s 838 
a 1988 s 519(3), ITA 2007 
s 


LOCAL ENTERPRISE AGENCIES ' 
approval of, CTA 2009 ss 84, 85 
contributions to, deduction for, TA 1988 

s 79 
meaning, CTA 2009 s 83(2) 
LOCAL ENTERPRISE ORGANISATION 
esse to, deduction for, TA 1988. 
K, CTA 2009 s 82 
oe CTs 2009 s 83 
LOCAL GOVERNMENT RESIDUARY 
BODY 
local authority, treatment as, TA 1988 
s 842(2)(b) 

LOCATION OF ASSETS 

co-owners, interests of, TCGA 1992 
s 275C 


intangible assets, TCGA 1992 ss 275A, 
275B 


rules for determining, TCGA 1992 s 275 
LOCUM TENENS 
insurance policy to cover cost of, tax 
treatment of premiums paid under, 
PR 30/4/96 
LODGERS 
return of, requirement to make, TMA 
1970 s 14 
LONDON OLYMPIC GAMES 
competitors and staff, tax exemptions, FA 
2006 s 68 
International Olympic Committee, 
permanent establishment of, FA 
2006 s 67 
London Organising Committee — 
(LOCOG)— 
exemptions from tax, FA 2006 s 65 
regulations, FA 2006 s 66 
LONG FUNDING LEASES y 
capital allowances. See MACHINERY 
AND PLANT 
commencement of provisions, FA 2006 
Sch 8 Pt 4 ; 
corporation tax— 
finance lease— 
exceptional items, TA 1988 6 502C 
lessee under, TA 1988 ss 5021, 502J 
rental earnings, TA 1988 s 502B 
termination payment, TA ae 
s 502D 
malar as lessor/(TA 1988 


02H 
interpretation, TA 1988 s 502L- 
operating lease— 
avoidance, TA 1988 s 502GC. (ABI 
lessee under, TA 1988 s 502K 
lessor also lessee under non-long, 
funding lease, TA 1988, 
| ? additional expenditure, TA 
essor’s additi } 
1988 s 502F 
periodic reduction, TA 1986 s 502E 
penne 2 oe ae i eaaesy 
trading stoc tor 
held as, TA 1988 s 502GA. 
election, SI 2007/304 reg2.0 
eligible leases, SI 2007/304 reg 3 
qualifying incidental leases, 9 
SI gabe wy neg wick walt 4 


films, pr " 
1988 5 5021 s rage 1A ae 


s 148FD/'! .cninesm Aiibedab® yrotut 
income tax— : 1(8)04 2 
ane ane A rhs. Babe 
excepti items, I [ ie 
_ 6 148B 0, 6 MSGi 103 
lessee under, ITTOIA 2005 6 148G, — | 


sl48A ; ' 
termination ja 
s 148€- Go. ATO sara 
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,ONG FUNDING LEASES ~— contd 
income tax — contd 
interpretation, ITTOIA 2005 s 148J 
operating lease— 
avoidance ITTOIA 2005 s 148FC 
lessee under, ITTOIA 2005 s 1481 
lessor also lessee under non-long 
funding lease, ITTOIA 2005 
s 148FB 
lessor’s additional expenditure, 
ITTOIA 2005 s 148E 
periodic reduction, ITTOIA 2005 
s 148C 
termination, ITTOIA 2005 s 148F 
trading stock, plant or machinery 
held as, ITTOIA 2005 s 148FA 
‘losses, restriction of, TCGA 1992s 41A 
hon-residents, deemed disposals, TCGA 
1992 5 25A 
transitional provisions, FA 2006 Sch 8 
| Pt 4 
ONG-SERVICE AWARDS 
tax on, exclusion of charge to, ESC A22 
ORD CHIEF JUSTICE 
) delegation of functions by, TCEA 2007 
; s 46 


OORRY 
road-user charge, FA 2002 s 137 


ORRY DRIVERS 
self-employed, overnight subsistence for, 
RI 51 


OSS RELIEF FOR INCOME TAX. See 
also TRADE LOSS RELIEF 
accounts basis, application of, ESC A87 
calculation of tax lability, and, ITA 2007 
s 59 
carry back, temporary extension of, FA 
2009 Sch 6 paras 1, 2 
carry forward, TA 1988 s 385 
cessation of business— 
capital allowances brought forward, 
ESC A8 
terminal loss, carry back, TA 1988 
ss 388, 389 
commercial basis test, TA 1988 s 384 
commodity futures, withdrawal of relief, 
TA 1988 s 399 
debts, transactions in, inclusion of 
interest, TA 1988 s 398 
deposit rights transactions, ITA 2007 
s 154 
deposits, transactions in, inclusion of 
interest, TA 1988 s 398 
early years of trading, carry back, TA 
1988 s 381 
employment, in— 
CGT loss, and, ITA 2007 s 130 
general income, against, ITA 2007 
s 128 
operation of relief, ITA 2007 s 129 
farming and market gardening, restriction 
of relief, “hobby farming”, TA 1988 
s 397 
financial futures, withdrawal of relief, TA 
1988 s 399 
first year allowances, restriction on 
set-off, TA 1988 s 384A 
interest paid, trading loss, treatment as, 
A 1988 s 390 
late claims, RI 96 
loan relationship deficits, carry-back, FA 
1996 Schs 8, 11, F(No 2)A 1997 s 40 
miscellaneous income, against, ITA 2007 
ss 152-155 
options, qualifying, withdrawal of relief, 
TA 1988s 399 


overview, ITA 2007 s 59 
partners. See PARTNERSHIP 
professions, ITA 2007 s 59 


LOSS RELIEF FOR INCOME TAX - contd 


property businesses, in. See PROPERTY 
LOSS RELIEF 

Schedule D Case VI, TA 1988 s 392 

share disposals, on. See SHARE LOSS 
RELIEF 


vocations, and, ITA 2007 s 59 
terminal loss, carry back, TA 1988 ss 388, 
389 


time limit for claims, ITA 2007 s 155 
trade carried on abroad, TA 1988 s 391 
trade, profession or vocation, application 
to, TA 1988 ss 380(1), 381(7), 
384(10), 385(1) 
trading loss, set off against general 
income— 
capital gains tax, set off against, FA 
1991 s 72 
carry-back against profits of previous 
three years, TA 1988 s 393A, 
F(No 2)A 1997 s 39 
computation of, as for profits, TA 1988 
s 382(4) 
current year of assessment, in, TA 
1988 s 380(1) 
early years of trading, three year carry 
back, TA 1988 s 381 
excess relief, recovery of, FA 2005 s 74 
following year of assessment, in, TA 
1988 s 380(2) 
preceding year of assessment, 
application to, FA 1994 s 209(1) 
profession or vocation, application to, 
TA 1988 s 380(1), 381(7), 
383(12)(b), 384(10) 
profits of earlier accounting period, 
TA 1988 s 393B 
See also TRADE LOSS RELIEF 


LOSS RELIEF FOR INCOME TAX AND 


CORPORATION TAX 

average loss, no deduction for excess, TA 
1988 s 74(1)(k) 

carry back, temporary extension, FA 
2009 Sch 6 

commodity futures, withdrawal of relief, 
TA 1988 s 399 

debts, transactions in, inclusion of 
interest, TA 1988 s 398 

deposits, transactions in, inclusion of 
interest, TA 1988 s 398 

farming and market gardening, restriction 
of relief, “hobby farming”, TA 1988 
s 397 

financial futures, withdrawal of relief, TA 
1988 s 399 

options, withdrawal of relief, TA 1988 
s 399 


LOTTERY 


donation element, treatment of, SP Cl 
profits, gifts to.charitable trusts, ITA 
2007 s 530 


LOWER RATE OF INCOME TAX 


See RATES OF TAX 


LUMP SUM PAYMENTS 


See also TERMINATION PAYMENTS 
retirement— 
closed or frozen pension schemes, 
changes after 5 April 1980, ESC 
A33 
generally, SP 13/91 


LUNCHEON VOUCHERS 


See VOUCHERS 


MACHINERY AND PLANT 


anti-avoidance— 
assessments, adjustment of, CAA 2001 
s 231 
connected person— 
meaning, CAA 2001 s 232 


XAGNI 


MACHINERY AND PLANT = contd 
anti-avoidance — contd 
connected person — contd 
transactions between, CAA 2001 
s 214 
disposal subject to lease where income 
retained— 
definitions, CAA 2001 s 228M 
disposal value, CAA 2001 s 228K 
net present value of rentals, CAA 
2001 s 228L 
finance lease— 
allocation of expenditure to 
chargeable period, CAA 2001 
$220 
meaning, CAA 2001 s 219 
first-year allowances, restricted, CAA 
2001 s 217 
hire purchase, CAA 2001 :ss 229, 229A 
leases, rent factoring, TA 1988 s 785A 
manufacturers and suppliers, CAA 
2001 s 230 
qualifying expenditure, restriction on, 
CAA 2001s 218 
relevant transactions, CAA 2001 s 213 
sale and finance leasebacks— 
further operating lease, subject to, 
CAA 2001 s 228J 
meaning, CAA 2001 s 221 
non-compliance risk, lessor not 
bearing, CAA 2001 s 225 
parties’ income and profits, CAA 
2001 ss 228A—228J 
special treatment, election for, CAA 
2001 ss 227, 228, 245 
termination, income or profits on, 
CAA 2001 ss 228C, 228E 
sale and leaseback, CAA 2001 s 216 
transactions to obtain allowances, 
CAA 2001 s 215 
VAT liabilities and rebates, CAA 2001 
ss 233, 241 
sabe general conditions, CAA 2001 


epg ee leasing, SI 2007/303 
balancing allowance— 
amount of, CAA 2001 s 56 
entitlement, determining, CAA 2001 


s 55 
transfers of trade to obtain, TA 1988 
s 343ZA 
balancing charge, amount of, CAA 2001 
s 56 


entitlement, determining, CAA 2001 s 55 
business entertainment, use for, CAA 
2001 s 269 
cable television, PR 15/3/84 
cars. See MOTOR CARS 
computer software— 
allowances for, CAA 2001 s 71 
disposal value of, CAA 2001 s 72 
limit on, CAA 2001 s 73 
contribution allowances, CAA 2001 s 537 
demolition costs, CAA 2001 s 26 
disposal event, meaning, CAA 2001 
s 60(2) 
disposal receipt, meaning, CAA 2001 
s 60(1) 


disposal value— 
additional VAT liability generating, 
CAA 2001 s 238 
limit on, CAA 2001 s 239 
avoidance cases, in, CAA 2001 s 208A 
computer software, CAA 2001 ss 72, 
73 


event giving rise to disposal, CAA 
2001 s 61 

limits on, CAA 2001 s 62 

nil, CAA 2001's 63 


Index 12440 


MACHINERY AND PLANT = contd- 
disposal value — contd 
not brought into account, CAA 2001 
s 64 
notional ownership, on cessation of, 
CAA 2001 s 68 
provisions relating to, CAA 2001 s 66 
table of, CAA 2001 s 61(2) 
double relief, exclusion of, CAA 2001 s 8 
employment or office, application to, 
CAA 2001 ss 20, 36; FA 2001 s 59 
energy saving, FA 2001 s 65 
certification, CAA 2001 s 45B; 
SI 2001/2541 art 4 
components, CAA 2001 s 45C; 
SI 2001/2541 art 5 
description of, SI 2001/2541 art 3 
expenditure on, CAA 2001 s 45A 
providers, SI 2001/2541 art 6 -~ 
environmentally beneficial, SI 2003/2076 
exclusions from expenditure on, PR 
August 1994 
expensive motor cars. See MOTOR CARS 
final chargeable period, CAA 2001 s 65 
first year allowances— 
additional VAT liability generating, 
CAA 2001 s 236 
anti-avoidance, CAA 2001 s 241 
exceptions, CAA 2001 s 237 
asset used partly for qualifying activity, 
reduction on, CAA 2001 s 205 
entitlement to, CAA 2001 s 52 
environmentally beneficial plant or 
machinery, on, CAA 2001 
ss 45H-45J 
partial depreciation subsidy, effect of, 
CAA 2001 s 210 
plant hire, on, RI 262 
restrictions on, CAA 2001 s 217 
furnished holiday lettings, application to, 
CAA 2001 ss 17, 249 
gas refuelling stations, CAA 2001 s 45E 
giving effect to— 
employments and offices, CAA 2001 
s 262 


furnished holiday lettings business, 
CAA 2001s 249 
investment companies, CAA 2001 
s 253 
life assurance business— 
application of provisions, CAA 2001 
ss 254, 257 
apportionment, CAA 2001 s 255 
different categories of business, rules 
for, CAA 2001 s 256 
special leasing, CAA 2001 s 261 
mines, CAA 2001 s 252 : 
ordinary Schedule A business, CAA 
2001 s 248 
overseas property business, CAA 2001 
s 250 
professions and vocations, CAA 2001 
Sw5)Il ree 


trades, CAA 2001 s 247 | 
transport undertakings, CAA 2001 
psy 
hire-purchase, on, CAA 2001 s 67 
fixtures, CAA 2001 $69 cha 
notional ownership, cessation of, CAA 
2001 s 68 
person entitled to benefit. of ‘apatrasts 
' treatment as owned: by, CAA. 
2001 s 67 Hoon avo 
individual trader, amendment os claim, 
SP A26 u 
installation of, building alterations for, 
CAA 2001's 25 €2 e JOOS ATI wri 
interests in land, expenditure on; CAA. q 
2001 Ny 24 £006 ATI 422 Gq 
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MACHINERY AND PLANT ~— contd 
investment company, management of, 
CAA 2001 s 18 
leased asset— 
accounting practice, change of, PR 
27/10/86 
company reconstructions, TA 1988 
s 343A 
leased outside UK.. See OVERSEAS 
LEASING 
lessee, provision by, CAA 2001 s 70 
lessor company— 
anti-avoidance, FA 2006 Sch 10 
para 38 
carried forward loss, relief for expenses 
otherwise giving rise to, FA 2006 
Sch 10 para 49 
corporation tax purposes, provision 
for, FA 2006 Sch 10 para 1 
definitions, FA 2006 Sch 10 paras 41, 
42 


leasing business carried out by 
company alone, FA 2006 Sch 10 
) Pti2 
leasing business carried out by 
company in partnership, FA 2006 
Sch 10 Pt 3 
relationship with other provisions, FA 
2006 Sch 10 para 40 
lighting system, PR 15/2/84 
loan to buy, interest relief on, TA 1988 
s 359 
employment use, for, ITA 2007 ss 390, 
391 


partnership use, for, ITA 2007 ss 388, 
389 


long funding lease, capital allowances— 
accountancy classification, change to, 
CAA 2001 s 70YA 
additional expenditure, allowances for 
lessee, CAA 2001 s 70D 
application of provisions, CAA 2001 
$ 172A 
background plant or machinery for 
building— 
disqualification, CAA 2001 s 70S 
exclusion, CAA 2001 s 70R 
orders relating to, CAA 2001 s 70T 
derived leases, terms and rentals, CAA 
2001 s 70M 
disposal events and disposal values, 
CAA 2001 s 70E 
existing lease— 
extension of, CAA 2001 s 70YC 
residual amount guaranteed, 
increase in proportion of, CAA 
2001 s 70YD 
expenditure not qualifying expenditure, 
CAA 2001 s 34A 
finance lease, amount of capital 
expenditure, CAA 2001 s 70C 
funding lease— 
finance lease test, CAA 2001 s 70N 
lease payments test, CAA 2001 
s 700 
meaning, CAA 2001 s 70J 
useful economic life test, CAA 2001 
s 70P 
general definitions, CAA 2001 s 70YH 
international leasing, avoidance 
involving, CAA 2001 s 70V 
land, plant or machinery leased with, 
CAA 2001 s 70U 
leaseback, CAA 2001's 70DA 
lessees, entitlement to allowances, CAA 
2001's 70A 
machinery ro ip lease, meaning, 
“CAA 2) 70K 
_ meaning, ons 2001 s 70G 


Index 


MACHINERY AND PLANT ~ contd 


long funding lease, capital allowances — contd 
minimum lease payments, meaning, 
CAA 2001 s 70YE 
non-residents, deemed disposals, 
TCGA 
operating lease— 
amount of capital expenditure, 
CAA 2001 s 70B 
extension of term, CAA 2001 
s 70YB 
plant or machinery leased with other 
assets, separate derived leases, 
CAA 2001 s 70L 
previous use for, use for other 
purposes, CAA 2001 s 13A 
right of lessor to claim allowances, 
exclusion by, CAA 2001 s 70Q 
sale and leaseback or lease and 
leaseback by lessor, CAA 2001 
s 70Y 
short lease, construction of, CAA 2001 
s 701 
tax return, requirement for, CAA 2001 
s 70H 
term, CAA 2001 s 70YF 
termination amount, CAA 2001 
s 70YG 
termination value, CAA 2001 s 70YH 
transfers etc by lessee, effect of, CAA 
2001 s 70X 
transfers etc by lessor, effect of, CAA 
2001 s 70W 
long-life assets— 
disposal value, CAA 2001s 104 
excluded expenditure— 
cars, CAA 2001 s 96 
fixtures, on, CAA 2001 s 93 
railway assets, on, CAA 2001 s 95 
relevant monetary limit, within, 
CAA 2001 ss 97-100 
ships, on, CAA 2001 s 94 
expenditure, meaning, CAA 2001 s 90 
later claims, CAA 2001 s 103 
meaning, CAA 2001 s 91 
monetary limit, CAA 2001 s 99 
boule expenditure, CAA 2001 
98 


teocias CAA 2001 s 100 
expenditure within, CAA 2001 s 97 
part of expenditure, application of 
provisions to, CAA 2001 s 92 
pool, CAA 2001 s 101 
special rate expenditure, existing 
long-life expenditure treated as, 
FA 2008 s 83 
writing-down allowances, CAA 2001 
s 102 
machinery, meaning, RI 88 
Member of Parliament, allowance 
prohibited, CAA 2001 s 34 
minimum lease payments, meaning, CAA 
2001 s 70YE 
notification of expenditure on, FA 1994 
s 111; SP 6/94; PR August 1994 
overseas leasing— 
change of use, notice of, CAA 2001 
sll 
designated period, CAA 2001 s 106 
excess allowances— 
connected persons, CAA 2001 s 112 
ships, CAA 2001 s 113 
standard recovery mechanism, CAA 
2001 s 111 
joint lessees— 
mitigation of regime for, CAA 2001 
s 116 


fiweide: CAA 2001 s 120 
recovery of allowances, CAA 2001 
s 117 
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MACHINERY AND PLANT - contd 
overseas leasing — contd 
leases entered into before 1 April 2006, 
PR 24/17/07 
normal writing down allowance, CAA 
2001 s 126 
pool— 
allocation to, CAA 2001 s 107 
disposal to connected person, effect 
of, CAA 2001 s 108 
prohibited allowances, CAA 2001 s 110 
connected persons, CAA 2001 s 115 
standard recovery mechanism, CAA 
2001 s 114 
protected leasing, certificate relating to, 
CAA 2001 s 118 
qualifying purposes, CAA 2001 s 125 
ships and aircraft, use of, CAA 2001 
si123 
short-term— 
meaning, CAA 2001 s 121 
qualifying purpose, CAA 2001 s 122 
transport containers, CAA 2001 s 124 
use for, CAA 2001 s 105(2) 
writing-down allowances, CAA 2001 
s 109 
partial depreciation subsidy— 
first-year allowances, reduction of, 
CAA 2001 s 210 
meaning, CAA 2001 s 209 
single asset pool, assets in, CAA 2001 
ss. 211, 212 
partnership— 
amendment of claim, SP A26 
qualifying activities, CAA 2001 s 263 
special leasing, CAA 2001 s 261A 
successions, CAA 2001 s 265 
beneficiaries, by, CAA 2001 s 268 
predecessor and successor being 
connected persons, CAA 2001 
ss 266-267A 
using partner’s own property, CAA 
2001 s 264 
pre-trading expenditure, CAA 2001 s 12 
profession or vocation, application to, 
CAA 2001 s 251 
qualifying activities— 
asset provided or used partly for— 
first-year allowances, reduction of, 
CAA 2001 s 205 
significant reduction in use, effect 
of, CAA 2001 s 208 
single asset pool, allocation to, CAA 
2001 ss 206, 207 
availability of allowances for, CAA 
2001 s 11 
Sage re ay and offices, CAA 2001 
si2 
expenditure incurred before carrying 
on, CAA 2001 s 12 
furnished holiday lettings business, 
CAA 2001 s 17 
gift, use of, CAA 2001 s 14 
investment companies, management of, 
CAA 2001 s 18 
list of, CAA 2001 s 15 
ordinary Schedule A business, CAA 
2001 s 16 


plant or machinery provided for other 


purposes, use of, CAA 2001 ss 13, 
13A 


special leasing, CAA 2001 s 19 
qualifying expenditure— 
buildings, on, CAA 2001 s 21 
demolition, on, CAA 2001 s 26 
exclusions— 
depreciation, CAA 2001 s 37 
dwelling-house, plant or machinery 
for use in, CAA 2001 s 35 


MACHINERY AND PLANT ~ contd 


qualifying expenditure — contd 
exclusions — contd 
employment or office, for, CAA 
2001 s 36; FA 2001s 59 
Members of Parliament, etc, 
accommodation for, CAA 2001 
s 34 
production animals, on, CAA 2001 
s 38 
existing building, alterations to, CAA 
2001 s 25 
first year— 
information and communications 
technology, expenditure by 
small enterprises, CAA 2001 
ss 45, 46 
large or medium-sized group, 
company as member of, CAA 
2001 s 49 ; 
Northern Ireland, small or 
medium-sized enterprises in, 
CAA 2001 s 46 
small or medium-sized enterprises, 
incurred by, CAA 2001 
ss46-48, FA 2006 s 30 
time when expenditure incurred, 
CAA 2001s 50 
types of expenditure for which 
available, CAA 2001 s 39 
UK tax authorities, disclosure of 
information between, CAA 
2001s 51 
integral features, replacement of, CAA 
2001 ss 33A, 33B 
interests in land, exclusion of 
expenditure on, CAA 2001s 24 
meaning, CAA 2001 s 11 
personal security, on, CAA 2001s 33 
pooling— 
available expenditure, CAA 2001 
s 57 
initial allocation, CAA 2001's 58 
purpose of, CAA 2001 s 53 
types of pool, CAA 2001 s 54 
safety at designated sports grounds, 
on, CAA 2001 ss 30-32 
safety measures, on, CAA 2001 s 27 
structures, assets and works, on, CAA 
2001 s 22 
thermal expenditure, on, CAA 2001 
ss 27, 28 
unaffected by provisions, CAA 2001 
s 23 


anrelierie carrying forward, CAA 
2001 s 59 


renewals basis, change to capital 
allowances basis, ESC BL 
ring fence trade, use in, CAA 2001 s 45F 
less than five years, for, CAA 2001 , 
s45G 
rollover relief, TCGA 1992 s 155 Class | 
Head B nae 
shares in, CAA 2001 Ss. 271 5 ae 
ships. See SHIPS fens i 
short-life assets— 
additional VAT liability, CAA 2001 
's 240 
connected persons, disposal to CAA 
2001 s 89 nop iiss 90 


leasing, pewideas for, CAA 2001 § 87 
meaning, CAA 2001 $83 “Ruoriavas 
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pool, CAA°2001'S 86 S8etmeig Hos! 


treatment of, SP 1/86 


election for, CAA2001%s/85 5 aantises2! 
ruled out, where, CAA 2001 s 845° 


undervalue, sales at, CAA 2001 s 88 


special leasing, CAA 2001:s!19:0 yismickasm 


corporation tax, CAA 2001 ss gi 260 


income tax, CAA 2001's.258 ) «siesem 
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MACHINERY AND PLANT ~— contd 
| special leasing, CAA 2001 s 19 — contd 
life assurance business, CAA 2001 
s 261 
» succession to trade— 
ownership without change of, TA 1988 
s 343(2) 
* term of lease, CAA 2001 s 70YF 
thermal insulation, CAA 2001 s 28 
VAT liabilities, additional— 
anti-avoidance, CAA 2001 ss 233, 241 
assessments and adjustments, CAA 
001 s 246 
| election for special treatment, effect of, 
ie CAA 2001 s 245 
) first-year allowance, generating, CAA 
2001 s 236 
anti-avoidance, CAA 2001 s 241 
exceptions, CAA 2001 s 237 
meaning, CAA 2001 s 234 
qualifying expenditure, restriction on— 
generally, CAA 2001 s 242 
‘) non-compliance risk, lessor not 
; bearing, CAA 2001 s 244 
qualifying expenditure, treated as, 
CAA 2001s 235 
short-life assets, s 240 
VAT rebates, additional— 
anti-avoidance, and, CAA 2001 ss 233, 
241 
disposal value— 
generating, CAA 2001 s 238 
limit on, CAA 2001 s 239 
meaning, CAA 2001s 234 
| writing down allowance— 
amount of, CAA 2001 s 56 
i disposal value of long-life assets, CAA 
2001 s 104 
entitlement, determination of, CAA 
i 2001 s 5 
long-life assets, CAA 2001 s 102 
small pools, for, CAA 2001 s 56A 


htaINTENANCE FUNDS FOR 
* HISTORIC BUILDINGS - 
higher rate less applicable rate tax, 
liability to, TA 1988 s 694 
Schedule 4 direction, meaning, TA 1988 
s 690 
| settled and other property, treated as 
separate settlements, TA 1988 s 693 
' settlor— 
not income of, TA 1988 s 691 
reimbursement of expenditure of, TA 
1988 s 692 


AAINTENANCE PAYMENTS 
| child of the family, meaning, TA 1988 
s 347B(7) 
| child support payments, ITA 2007 s 455 
conditions— 
generally, ITA 2007 s 454 
payments to other person, ITA 2007 
s 455 
recovery of benefits orders, ITA 2007 
s 456 
court orders, under, retrospective dating, 


6/81 
generally, ITA 2007 s 453 
maintenance assessment under Child 
Support Act 1991, TA 1988 
s 31 7B(8)_(13) 
payer resident abroad, ESC Al2 
qualifying— 
mania He 1988 s 347B(1), ITA 2007 
5 


treatment of, TA 1988 s 347B(2)-(5) 
relief for— 

concessionary relief, ESC A52 
retrospective dating, SP 6/81 
school fees, payment of, SP 15/80 


Index 


MANAGED SERVICE COMPANY 
associate, meaning, ITEPA 2003 s 611 
deemed employment payment— 

deduction for, ITTOTA 2005 s 164A, 
CTA 2009 s 141 
meaning, ITEPA 2003 s 61E 
debts, SI 2003/2682, Pt 4, Ch 4 
distributions by, ITEPA 2003 s 61H 
earnings from employment— 
application of rules relating to, ITEPA 
2003 s 61F 
workers treated as receiving, ITEPA 
2003 s 61D 
Income Tax Acts, application to deemed 
employment, ITEPA 2003 s 61G 
interpretation, ITEPA 2003 s 61J 
meaning, ITEPA 2003 s 61A 
PAYE debts of, SI 2003/2682 
regs 97A-97L 
providers, ITEPA 2003 ss 61A(1), 61C 
recovery of amounts from another 
person, ITEPA 2003 s 688A 
scope of provisions, ITEPA 2003 s 61A 
MANAGEMENT EXPENSES 
franked investment income, TA 1988 
ss 242-244 
insurance companies— 
general provisions, TA 1988 s 76 
regulatory levies, ESC C21 
transitional provisions, FA 2004 s 44 
investment companies, TA 1988 ss 75, 
TSA, FA 2004 s 43 
accounting period in which referable, 
CTA 2009 ss 1224-1227 
agents’ expenses, contributions to, 
CTA 2009 s 1236 
amounts treated as, CTA 2009 
ss 1230,1232—1246 
carrying forward, CTA 2009 s 1232 
claw back of relief, CTA 2009 
ss 1228-1231 
counselling expenses, CTA 2009 s 1237 
excess capital allowances, CTA 2009 
s 1233 
Export Credit Guarantee Department, 
payments to, CTA 2009 s 1245 
levies, CTA 2009 s 1246 
local enterprise organisations, 
payments to, CTA 2009 s 1244 
redundancy payments, CTA 2009 
ss 1239-1243 
relief for, CTA 2009 ss 1219-1223 
restrictive undertakings, payments for, 
CTA 2009 s 1234 
retaining expenses, CTA 2009 s 1238 
seconded employees, CTA 2009 s 1235 
source not charge to tax, income from, 
CTA 2009's 1231 
transitional provisions, CTA 2009 
Sch 2 Pt 18 
unallowable purpose, CTA 2009 s 1229 
urban regeneration companies, 
payments to, CTA 2009 s 1244 
MANUFACTURED DIVIDENDS AND 
INTEREST 
accounting records, ITA 2007 s 586 
accrued income profits and losses and, 
ITA 2007 s 647 
administrative provisions, ITA 2007 s 586 
avoidance arrangements, ITA 2007 
s S81A 


meaning, ITA 2007 s 572A 
commencement, SI 1997/993 
company payments, TA 1988 Sch 16, 
SI 1997/993 
deduction of tax at source— 
definitions, ITA 2007 s 926 
dividends, ITA 2007 s 918 
interest, ITA 2007 ss 919-921 
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MANUFACTURED DIVIDENDS AND 
INTEREST — contd 
deduction of tax at source — contd 
pn cere ITA 2007 
22-925 
regulation- -making powers ITA 2007 
s 927 


deemed papidants TA 1988 s 736B 
cash collateral— 
generally, ITA 2007 s 597 
quasi-arrangements, ITA 2007 
ss 599-600 
supplementary, ITA 2007 s 598 
definitions, ITA 2007 s 606 
quasi-cash collateral— 
generally, ITA 2007's 599 
meaning, ITA 2007 s 600 
quasi-stock lending arrangements— 
generally, ITA 2007 s 599 
meaning, ITA 2007 s 600 
repos— 
cases in which deeming rules apply, 
ITA 2007 s 601 
deductions of tax, ITA 2007 s 603 
generally, ITA 2007 s 602 
increase in repurchase price, ITA 
2007 ss 604-605 
other income tax purposes, ITA 
2007 s 605 
price differences, ITA 2007 s 604 
stock lending arrangements— 
cash collateral, ITA 2007 ss 597-598 
deemed interest, ITA 2007 s 597 
generally, ITA 2007 s 596 
income deduction, ITA 2007 s 596 
quasi-arrangements, ITA 2007 
ss 599-600 
definitions, ITA 2007 ss 589-591 
dividends on UK shares— 
allowable deductions, ITA 2007 
ss 574-575 
deductibility by payer, ITA 2007 s 574 
deduction of tax at source— 
definitions, ITA 2007 s 926 
generally, ITA 2007 s 918 
real estate investment trusts, ITA 
2007 s 918 
regulation-making powers, ITA 2007 
927 


S 
matching, ITA 2007 s 574 
real estate investment trusts, ITA 2007 
s 576 
regulation-making powers, ITA 2007 
ss 585-588 
special cases, ITA 2007 ss 583-584 
statements to recipients, ITA 2007 
s 577 
UK shares, ITA 2007 s 566 
eligibility for relief, ITA 2007 s 587 
a Are ah payments, ITA 2007 
S 


foreign income dividends— 
deductibility of payment in case of 
manufacturer, TA 1988 Sch 23A 
para 2A 
gilt-edged securities etc, TA 1988 
Sch 23A para 3A 
treatment, TA 1988 Sch 23A para 2 
UK securities, TA 1988 Sch 23A 
paras 3, 3A, ST 1997/993 
general rules, TA 1988 Sch 23A; 
SI 1997/993 
gilt-edged securities etc, interest 
representative of, TA 1988 Sch 23A 
para 3A 
gross amount, ITA 2007 s 589 
interest on UK securities— 
allowable deductions, ITA 2007 
ss 579-580 


MANUFACTURED DIVIDENDS AND 
INTEREST = contd \ } 
interest on UK securities ~ contd 
deduction of tax at source, and— 
definitions, ITA 2007 s 926 
payment by foreign residents, on, 
ITA 2007 s 920 
payments by UK residents, on, ITA 
2007 s 919 
regulation-making powers, ITA 2007 
s 927 


reverse charge, ITA 2007 s 920 
underlying securities paid’ gross, 
where, ITA 2007's 921 
double-counting, ITA 2007 s 580 
generally, ITA: 2007 s 578 
gross amount, ITA 2007 s 589 
matching, ITA 2007 s 579 
regulation-making powers, ITA 2007 
ss 585-588 
special cases, ITA 2007 ss $ 583— 584 
UK securities, ITA 2007 s 566 
liability for income tax, TA 1988 Sch 23A 
less than underlying payments, ITA 2007 
s 584 
loan relationships, manufactured interest 
treated as— 
application of provisions, CTA 2009 
s 539 
conditions, CTA 2009 s 540 
deemed interest under stock lending 
arrangements, debits for 
disallowed, CTA 2009 s 541 
other cases, ITA 2007 s 585° . 
overseas dividends— : 
deduction of tax at source— 
definitions, ITA 2007 s 926 
payment by foreign residents, on, 
ITA 2007 ss 923-924 
payments by, Mie Fenidents. on, ITA 
2007 


regulatieys Sra A powers, ITA 2007. j 
s 927 ; 2 
reverse charge, ITA 2007 ss. 923- 24, 
set-off, ITA 2007 s 925. sit 
French indemnity. payments, . 
SI 1996/1826 
general provisions, TA. 1988. sae 23A 
para 4, ITA 2007 s.582; 
SI 1993/2004 
gross amount, ITA 2007 s 589....., 
overseas dividend, ITA 2007 s. 567 
powers, ITA 2007 s 583 S00 = 
regulation-making PONE Boy 2007. AW 
ss 585-588... » bi 
relevant Bde tax; MTA 2007 
s 590 
special cases, ITA 2007 $s 583-584. 
overview, ITA 2007 8'572° ATE lev: 
PAIF distributions, representing, | ape 1v8q 
SI 2006/964 regs 69Z24B, 6 
pension funds, relief for, ESC:C19: os 
property income distributions, ©") © 
peaeene oe 
reg 6 4\9 Fe 
regulatiqn ene powers, ITA 2007 6 
ss 585-588)2bnu ipsiteeszes Sensq9) 111 
regulations, scope fl TA fiers 
para 8 ARE 2 
relevant withholding tax, a 17859010 
relief for, Regulations, SI 1995/3036 9 
returns, ITA 2007 s 586° °°) f.) Samson 
sale and repurohase of securities: deemed 
manufactured payments, TA 1988 °!) 
ss 737A-737C \ 2001 so800? oiler | 
stock lending Mie , 
manufactured payments, TA 1988%0) 9) | 
s 736B } acme 29diloods2 — 
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MANUFACTURED DIVIDENDS AND 
INTEREST — contd 
tax deducted, treatment of— 
company payments, accounting for tax 
on, SI 1997/993 
UK securities, TA 1988 Sch 23A paras 3, 
3A, SI 1997/993 
MARKET AUTHORITY 
reserve fund of— 
application of provisions, CTA 2009 
$153 
k conditions for, CTA 2009 s 154 
interpretation, CTA 2009 s 155 
MARKET GARDENING 
ySee FARMING AND MARKET 
GARDENING 
MARKET MAKERS 
, circulating capital, securities held as, 
conversion of, TA 1988 s 473 
UK government securities, exclusion of 
interest on borrowed money, TA 
1988 s 475 
MARKET VALUE 
See also VALUATION 
meaning, TCGA 1992 s 272 
quoted shares and securities— 
at 6 April 1965, TCGA 1992 Sch 11 
para 6(2), (4) 
generally, TCGA 1992 s 273(3), (4), 
Sch 11 para 7 
unit trust— 
at 6 April 1965, TCGA 1992 Sch 11 
para 6(3) 
generally, TCGA 1992 s 272(5) 
shares, securities; previous no gain/no 
loss disposal, rebasing to 1982, 
SP 5/89; ESC D44 
MARKETS AND FAIRS 
rent receivable. See PROPERTY 
BUSINESS 
MARRIED COUPLE’S ALLOWANCE 
» See PERSONAL RELIEFS 
MEANINGS 
See WORDS AND PHRASES SECTION post. 
MEDIATION 
tribunals, in, TCEA 2007 s 24 
MEDICAL INSURANCE RELIEF 
withdrawal of relief, F(No 2)A 1997s 17 
MEDICAL SUPPLIES AND 
EQUIPMENT 
humanitarian purposes, gifts for, FA 2002 


so 
MEMBERS OF PARLIAMENT 
accommodation, expenditure on, ITEPA 
2003 s 360 
EU travel expenses, ITEPA 2003 s 294 
expenses allowance, TA 1988 s 200 
overnight expenses ‘allowances, ITEPA 
103, 5: 292 
plant and machinery, disallowed 
expenditure, CAA 2001 s 34 
termination payments to, ITEPA 2003 
291 


s 
MERGERS DIRECTIVE 
implementation, SI 2007/3186, 
SI 2008/1579 
non-UK trade, transfer of, TA 1988 
s 815A 
regulations, FA 2007 s 110 
text of, 90/434/EEC 
transfer of trade between EC companies, 
share exchange— 
in UK, TCGA 1992 ss 140A, 140B 
outside | UK, TCGA 1992 ss 140C, 
140Derayoll: 


MIGRATION OF COMPANIES 
See also NON-RESIDENT COMPANIES 
consent, RI 221 
control, meaning, TA 1988 s 840 
debenture, meaning, TA 1988 s 767(5) 
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MIGRATION OF COMPANIES - contd 

director, meaning, TA 1988 s 767(5) 

EC member states, movements of capital 
between, Capital Movements 
Directive— 

implementation in UK, SI 1990/1671; 
SP 2/92 
text of, 88/361/EEC 

funds (in relation to insurance company), 
meaning, TA 1988 s 767(5) 

insurance company, meaning, TA 1988 
s 767(5) 

offences, TA 1988 s 766 

outstanding tax, payment of— 

arrangements for, FA 1988 s 130 
liability of other persons for, FA 1988 
s 132 


penalties, FA 1988 s 131 
procedure for, SP 2/90 
share, meaning, TA 1988 s 767(5) 
transfer, meaning, TA 1988 s 767(5) 


MILEAGE ALLOWANCES 
definitions, ITEPA 2003 s 236 
payments, ITEPA 2003 s 229 
approved amounts, ITEPA 2003s 230 
relevant vehicles, ITEPA 2003's 235 
relief, ITEPA 2003 ss 231, 232 


MILK QUOTAS 
rollover relief, TCGA 1992 s 155 Class 5 


MINERAL EXPLORATION AND 
ACCESS 
expenditure incurred on, deductibility, TA 
1988 s 91C 


MINERAL EXTRACTION 
allowance. See MINERAL EXTRACTION 
ALLOWANCES 
expenditure incurred for, CAA 2001 s 160 
meaning, CAA 2001 s 396 
pre-trading expenditure, CAA 2001 s 161 
trade loss relief, ITA 2007 s 93 


MINERAL EXTRACTION 
ALLOWANCES 
availability of, CAA 2001 s 394 
balancing allowance— 
amount of, CAA 2001 s 418 
ceasing to work mineral deposits, on, 
CAA 2001 s 428 
discontinuance of trade, on, CAA 2001 
s 431 
disposal of asset, on, CAA 2001 s 430 
employees abroad, ceasing to use 
buildings or works for benefit of, 
CAA 2001 s 429 
entitlement to, CAA 2001 s 417 
giving up exploration, search or 
inquiry, on, CAA 2001 s 427 
pre-trading expenditure, for, CAA 2001 
s 426 
balancing charge— 
amount of, CAA 2001 s 418 
entitlement to, CAA 2001 s 417 
contribution allowances, CAA 2001 s 541 
demolition costs, treatment of, CAA 2001 
s 433 
development, meaning, CAA 2001 s 436 
disposal receipt, meaning, CAA 2001 
s 420 
disposal values— 
amount of, CAA 2001 s 423 
capital sum, receipt of, CAA 2001 
s 425 


disposal of or ceasing to use asset, 
CAA 2001 s 421. 

disposal receipt, meaning, CAA 2001 
s 420 


interest in land, of, CAA 2001 s 424 
permitted development, use of asset 
other than for, CAA 2001 s 422 
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MINERAL EXTRACTION ALLOWANCES — 


contd 
first year, CAA 2001 ss 416A, 416C, 
416D 


artificially inflated claims, CAA 2001 
s 416E 
giving effect to, CAA 2001 s 432 
mineral asset— 
acquiring, qualifying expenditure— 
buildings or structures ceasing to be 
used, CAA 2001 s 405 
generally, CAA 2001 s 403 
premium relief previously allowed, 
reduction on, CAA 2001 s 406 
previous trader, owned by, CAA 
2001 s 407 
undeveloped market value of land, 
exclusion of, CAA 2001 s 404 
group, transfer within, CAA 2001 
ss 412, 413 
meaning, CAA 2001 s 397 
mineral exploration and access— 
meaning, CAA 2001 s 396 
qualifying expenditure— 
nature of, CAA 2001 s 400 
plant or machinery, pre-trading 
expenditure on, CAA 2001 
s 402 
pre-trading, CAA 2001 ss 401, 402 
offshore oil infrastructure— 
decommissioning expenditure, 
meaning, CAA 2001 s 161B 
meaning, CAA 2001 s 161A 
reuse of, CAA 2001 s 161D 
qualifying expenditure— 
employees abroad, contribution to 
buildings or works for benefit of, 
CAA 2001 s 415 
excluded expenditure, CAA 2001 s 399 
historic costs, limited by reference to— 
assets generally, CAA 2001 s 411 
group, transfers of mineral assets 
within, CAA 2001 ss 412, 413 
UK oil licence, CAA 2001 s 410 
main types of, relationship between, 
CAA 2001 s 398 
meaning, CAA 2001 s 395 
mineral asset, on acquiring— 
buildings or structures ceasing to be 
used, CAA 2001 s 405 
generally, CAA 2001 s 403 
premium relief previously allowed, 
reduction on, CAA 2001 s 406 
previous trader, owned by, CAA 
2001 s 407 
undeveloped market value of land, 
exclusion of, CAA 2001 s 404 
mineral exploration and access, on— 
nature of, CAA 2001 s 400 
plant or machinery, pre-trading 
expenditure on, CAA 2001 
s 402 
pre-trading, CAA 2001 ss 401, 402 
planning application, SP 4/78 
restoration, on, CAA 2001 s 416 
second-hand assets, on— 
non-traders, acquired from, CAA 
2001 s 409 
oil licence, acquisition from 
non-trader, CAA 2001 s 408 
previous trader, mineral asset owned 
by, CAA 2001 s 407 
unrelieved, CAA 2001 s 419 
works likely to become valueless, on, 
CAA 2001 s 414 
relevant planning enactments, CAA 2001 
s 436(2) 
ring fence trade, expenditure for purposes 
of, CAA 2001 s 416B 


MINERAL EXTRACTION ALLOWANCES — 
contd 
shares in assets, application to, CAA 2001 
s 435 
time of incurring expenditure, CAA 2001 
s 434 
writing-down— 
amount of, CAA 2001 s 418 
entitlement to, CAA 2001 s 417 
trade, meaning, CAA 2001 s 159 
MINERAL LEASES 
See MINERAL RENTS AND ROYALTIES 
MINERAL RENTS AND ROYALTIES 
capital loss on disposal of lease, TCGA 
1992 ss 202, 203(2) 
chargeable gains, treatment of, TCGA 
1992 s 201 
corporation tax and income tax, charge 
to, TA 1988 s 122(1)}-(4) 
meaning, TA 1988 s 122(5) 
mineral lease or agreement, meaning, TA 
1988 s 122(6) 
minerals, meaning, TA 1988 s 122(6) 
Northern Ireland, application to, TA 
1988 s 122(7) 
regulations, TA 1988 s 122(5); 
ST 1971/1035 
relief for, CTA 2009 s 135 
MINERAL RIGHTS 
owner of, management expenses of, TA 
1988 s 121 
MINERS 
free coal, allowance of and cash for, 
ITEPA 2003 s 306 
MINES AND QUARRIES 
charge to tax under Schedule D Case I, 
TA 1988 s 55, 59(2) 
profits of, CTA 2009 s 39 
rent receivable. See PROPERTY 
BUSINESS 
rent payable for, deduction of income tax 
from, TA 1988 s 119 
MINING AND OIL INDUSTRIES 
interests in oil fields, transfer of, CAA 
2001 s 166 
mineral extraction trade— 
expenditure incurred for, CAA 2001 
s 160 
meaning, CAA 2001 s 159 
pre-trading expenditure, CAA 2001 
s 161 
oil production sharing contracts— 
apple of provisions, CAA 2001 
167 


cessation of pti 2 Pa values 
on, CAA 2001 
oil-related use of he or r mehindey, 
CAA 2001's 167(2)°" ">" 
plant or machinery, expenditure 
incurred on— ; 
contractor, by, CAA 2001 s 168___ 
xiao. by, CAA 2001 ss 169, 
I Bi on, 
ring fence trade— : b 
abandonment expenditure— LOS 
cessation of trade, incurred before, 
_CAA 2001 s 164 PTRELG 
meaning, CAA 2001 s 163, ert Yoo 
within three years of . crasInE: trade, 
CAA:2001's 1657 A yyy Hy) 
meaning, s 162(2) Avy)? AU Fret 
plant and machinery, allowances for, — 
CAA 2001 ss.45P, 45Gi6 ONT ASIOIM 
separate qualifying activity, as, CAAss\ 432 
001 s 162 OGs iasenos 
supplementary charge, TA 1988 
s 501A, 501B; FA 2002593 5 050) 
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MINISTER OF CROWN 
salary, treatment of for pension 
purposes— 
retirement annuity, TA 1988 s 629 
transport and subsistence expenses, EU 
travel expenses, ITEPA 2003 s 294 
MINISTER OF RELIGION 
accommodation benefits, ITEPA 2003 
s 290 
expenses, deduction for, ITEPA 2003 
s 351 
residence— 
y Sat lighting etc, expenses, ESC 


MINOR 
capital gains tax, application to, TMA 
1970 s 77 
income tax, liability of parent or 
guardian to, on behalf of, TMA 
1970 s 73 
’ meaning, in Scotland, TMA 1970 s 118(1) 
MIRAS 
See MORTGAGE INTEREST RELIEF 


MISCELLANEOUS INCOME (CTA 2009) 
annual payments not otherwise charged— 
charge to tax, CTA 2009 s 977 
overview of provisions, CTA 2009 
s 976 
persons liable to pool betting duty, 
exemption for payments by, CTA 
2009 s 978 
charges list, TA 1988 s 834A 
estates in administration, beneficiaries’ 
income from. See ESTATE OF 
DECEASED PERSON 
foreign dividend coupons, sale of— 
charge to tax, CTA 2009 s 974 
coupons, meaning, CTA 2009 s 975(3) 
dividend coupons, meaning, CTA 2009 
s 975(2) 
foreign holdings, meaning,-CTA 2009 
s 975(1) 
income not otherwise charged— 
charge to tax, CTA 2009 s 979 
commercial occupation of woodlands, 
exemption for, CTA 2009 s 980 
financial futures, exemption for gain 
on, CTA 2009 s 981 
non-UK resident companies, dividends 
of, CTA 2009 s 933 
office, from holding— 
charge to tax, CTA 2009 s 969 
deductions for bad debts, rules 
restricting, CTA 2009 s 970 
overview of provisions, CTA 2009 s 932 
priority rules, CTA 2009 s 982 
unauthorised unit trusts, distributions 
from. See UNIT TRUSTS 


AISCELLANEOUS INCOME (ITTOIA 
2005) 
annual payments not otherwise charged, 
ITTOIA 2005 ss 683-686 
beneficiaries’ income from estates under 
administration. See ESTATE OF 
DECEASED PERSONS 
film and sound recordings, non-trade 
business, ITTOIA 2005 ss 609-613 
income not otherwise charged, ITTOIA 
2005 ss 687-689 
intellectual property receipts— 
apportionment, ITTOIA 2005 ss 606, 
607 
capital sums, meaning of, ITTOIA 
2005 s 608 | 
charge to tax on non-trading income 
from, ITTOIA 2005 ss 579-582 
contributions to expenditure, ITTOIA 
005 s 60 


s 603 
exchanges, ITTOIA 2005 s 605 


Index 


MISCELLANEOUS INCOME (ITTOIA 2005) — 


contd 
intellectual property receipts — contd 
know-how, disposals of, ITTOIA 2005 
ss 583-586 
patent income, income tax relief on, 
ITTOIA 2005 ss 600, 601 
patent rights, sales of, ITTOIA 2005 
ss 587-599 
payments received after deduction of 
tax, ITTOIA 2005 s 602 
loss relief— 
generally, ITA 2007 s 152 
operation, ITA 2007 s 153 
overview, ITTOIA 2005 s 574 
priority rules, ITTOIA 2005 ss 575, 576 
settlements, amounts arising on settlor— 


adjustment between settlor and trustee, 


ITTOIA 2005 s 646 

calculation of income, ITTOIA 2005 
s 623 

charge to tax, ITTOIA 2005 ss 619, 
620 


connected bodies, capital sums treated 
as income of settlor, ITTOIA 
2005 ss 641-643 
income arising, ITTOIA 2005 s 648 
income charged, ITTOIA 2005 s 621 
information, power to obtain, ITTOIA 
2005 s 647 
person liable, ITTOIA 2005 s 622 
msiaaged interests, ITTOIA 2005 
s 624-628 
ah ee children, ITTOIA 2005 
ss 629-632 
trustees payments, ITTOIA 2005 
ss 633-640 
two or more settlors, ITTOIA 2005 
ss 644, 645 
telecommunication rights, non-trading 
income, ITTOIA 2005 ss 614-618 
territorial scope, ITTOIA 2005 s 577 
MOBILE TELEPHONES 
exemption from charge to tax, ITEPA 
2003 s 319 
MONEY LAUNDERING 
Accountancy Service Providers, register 
of, PR 13/2/08 
acquisition, use and possession of 
criminal property, PCA 2002 s 329 
application of regulations, SI 2007/2157 
reg 3 
Banking Consolidation Directive, 
activities listed in, SI. 2007/2157 
Sch | 
arrangements for, PCA 2002 s 328 
concealing, disguising, converting, 
transferring or removing property, 
PCA 2002 ss 327, 328 
connected persons, schedule of, 
SI 2007/2157 Sch 4 
customer due diligence— 
beneficial owner, meaning, 
SI 2007/2157 reg 6 
enhanced, SI 2007/2157 reg 14 
Financial Action Task Force applying 
countermeasures, directions, 
SI 2007/2157 reg 16 
measures— 
application of, SI 2007/2157 reg 7 
branches and subsidiaries, by, 
SI 2007/2157 reg 15 
casinos, by, SI 2007/2157 reg 10 
meaning, SI 2007/2157 reg 5 
reliance on, SI 2007/2157 reg 17 
requirement to cease transactions, 
SI 2007/2157 reg 11 
shell banks, SI 2007/2157 reg 16 
trustees of debt issues, exception for, 
SI 2007/2157 reg 12 
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MONEY LAUNDERING - contd 
customer due diligence — contd 
measures — contd 
verification, timing, SI 2007/2157 
reg 9 
ongoing monitoring, SI 2007/2157 
reg 8 
enhanced, SI 2007/2157 reg 14 
simplified, SI 2007/2157 reg 13 
disclosures— 
authorised, PCA 2002 s 338 
consent to, PCA 2002 ss 335, 336 
form and manner of, PCA 2002 s 339 
institutions, permitted between, PCA 
2002 s 333C 
interpretation, PCA 2002 s 333E 
permitted, PCA 2002 ss 33C, 333D 
protected, PCA 2002 s 337 
SOCA, to, PCA 2002 s 339ZA 
undertaking or group, within, PCA 
2002 s 333B 
enforcement— 
appeals, SI 2007/2157 regs 43, 43F,.44 
modifications of legislation, 
SI 2007/2157 Sch 5 
civil penalties, CTA 2008 Sch 7 Pt 6, 
SI 2007/2157 reg 42 
criminal offences, SI 2007/2157 reg 45 
bodies corporate, by, SI 2007/2157 
reg 47 
partnership, by, SI 2007/2157 reg 47 
prosecution, SI 2007/2157 reg 46 
unincorporated association, by, 
SI 2007/2157 reg 47 
designated authorities, meaning, 
SI 2007/2157 reg 36 
entry and inspection without warrant, 
SI 2007/2157 reg 38 
entry under warrant, SI 2007/2157 
reg 39 
general provisions, CTA 2008 Sch 7 
Pt 8 
information and attendance, power to 
require, SI 2007/2157 reg 37 
nfo eaer powers, CTA 2008 Sch 7 
i 
information requirement, failure to 
comply with, SI 2007/2157 reg 40 
offences, CTA. 2008 Sch 7 Pt 7 
relevant officers, powers of, 
SI 2007/2157 reg 41 
review procedure, SI 2007/2157 
regs 43-43E 
exclusions from regulations, SI 2007/2157 
reg 4, Sch 2 
failure to disclose— 
nominated officer, by, PCA 2002 
ss 331; 332 
regulated sector, in, PCA 2002 s 330 
guidance, PR 11/9/08 
interpretation, SI 2007/2157 regs 2, 3 
meaning, Pty: A 2002 s 340, SI 2007/2157 
reg 
nominated officer— 
appropriate consent of, PCA 2002 
ss 335, 336 


a to disclose, PCA 2002 ss 331, 
332 


penalties, PCA 2002 s 334 
professional bodies, schedule of, 

SI 2007/2157 Sch 3 
public authorities, obligations on, 

SI 2007/2157 reg 49 
record-keeping, SI 2007/2157 reg 19 
registers of Annex I financial institutions, 

estate agents, auditors, external 

accountant and tax advisers— 
application for registration, 
SI 2007/2157 reg 34 


MONEY LAUNDERING - contd 
registers of Annex I financial institutions, estate 
agents, auditors, external accountant and 
tax advisers — contd 
cancellation of registration, 
SI 2007/2157 reg 34 
maintenance of, SI 2007/2157 reg 32 
requirement to be registered, 
SI 2007/2157 reg33 
registers of high value dealers, money 
services businesses and trust or 
company service providers— 
application for registration, 
SI 2007/2157 reg 27 
determination of, SI 2007/2157 
reg 29 
cancellation of registration, 
SI 2007/2157 reg 30 
fit and proper test, SI 2007/2157 reg 28 
maintenance of, SI 2007/2157 reg 25 
requirement to be registered, 
SI 2007/2157 reg26 
transitional provisions, SI 2007/2157 
reg 50 : 
registration fees, PR 26/2/08 
regulated sector, PCA 2002 Sch 9 Pt 1 
regulations, guidance on, PR 31/7/08, 
COP28 


risk-sensitive policies and procedures, 
SI 2007/2157 reg 20 
supervision— 
costs of, SI 2007/2157 reg 35 
interpretation, SI 2007/2157 reg 22 
supervisory authorities, PCA 2002 
Sch 9 Pt 2, SI 2007/2157 reg 23 
charges and penalties, recovery of, 
SI 2007/2157 reg 48 - 
duties of, SI 2007/2157 reg 24 
requirement to advise of acting as, 
SI 2007/2157 reg 31 
threshold amounts, PCA 2002 s 339A 
tipping off, PCA 2002 ss 333, 333A - 
training, SI 2007/2157 reg 21 
MONEY SOCIETIES = > 
See CLUBS AND SOCIETIES 
MORTGAGE INTEREST RELIEF 
business and residential purposes, ' 
property used for, ESC A899) 
excess relief, recovery of, TA 1988's 374A 
housing associations, TA 1988 ~-'~ 
s 378(1), (2) 
husband and wife, application to, TA 
1988 ss 373(7), 376(2), 8) | © 
joint borrowers, TA 1988 s 373(6), (7) - 
operation of relief, TA 1988.3 369 
pro for claiming relief, Ht eh 
s 374 
qualifying borrower— 
meaning, TA 1988 s 376(1) 
procedure for claiming relief, TA 1988 
s 374 


restrictions, TA 1988 s 5162) AB)yacs 
qualifying lender— _—— OTT 
meaning of, TA 1988 s 376(4)-(6). 
register of, TA 1988 5 376A thbe 
qualifying maximum, loan exceeding, TA 
1988 s 373(1)-(5)0 ib yoo be 
rate of relief, F(No 2A 1997 $15. witizud 
regulations, TA 1988 s 378; ST 1982/1236 
relevant loan interest\— 6 {95 ee 200° 
interest ceasing to be, TA 1988's 875.0001. 
meaning, TA) 1988'8)370) vi age 
residential and business purposes, > 
property used for, ESC:A89e00 ins 
self-build society, application to, TA: 198 88 
s 378(1), (2), (4) (iG: KEIO! oma ; 
year of marriage, SP MOI AT BE steer 
MOTOR CARS 49,0? 220s 
See also EMPLOYEE EARNING) £8,500 OR 
MORE OL PATI sounsilaxs 
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MOTOR CARS -— contd 
accessories— 

amount taken into account in respect 
of, ITEPA 2003 s 126 

list price, ITEPA 2003 s 127 

meaning, ITEPA 2003 s 125(2) 

non-standard, meaning, ITEPA 2003 
s 125(4) 

notional price, ITEPA 2003 s 130 

published price, ITEPA 2003 ss 128, 
129 


qualifying, meaning, ITEPA 2003 
s 125(1 
) replacement, ITEPA 2003s 131 
standard, meaning, ITEPA 2003 
s 125(4) 
appropriate percentage— 
car with CO, emissions figure, ITEPA 
2003 s 139 
car without CO, emissions figure, 
ITEPA 2003 s 140 
diesel car, ITEPA 2003 s 141 


first registered before Ist January 1998, 


ITEPA 2003 s 142 
meaning, ITEPA 2003s 133 
benefit in kind— 


alternative, offer of, ITEPA 2003 s 119 


application of provisions to, ITEPA 
2003 s 114 
cash equivalent of benefit, taking, 
ITEPA 2003 s 121 
classic cars, ITEPA 2003 s 147 
shared car, reduction for, ITEPA 
2003 s 148 
earnings, benefit treated as, ITEPA . 
2003 s 120 
emergency vehicles, ITEPA 2003 
s 248A 
business expenditure, modernising tax 
relief for, PR 2/4/09 
capital allowances— 
cost threshold, cars above— 
anti-avoidance, CAA 2001 s 79 
part of expenditure met by another 
person, CAA 2001 s 76 
partial depreciation Seed effect 
of, CAA 2001 s 78 
purposes other thai qualifying 
activity, used partly for, CAA 
2001 s 77 
single asset pool, CAA 2001 s 74 
writing down allowance, general 


limit on amount of, CAA 2001 


s 75 
low carbon dioxide emissions, cars 
with, CAA 2001 s 4D 
meaning of car, CAA 2001 s 91 
qualifying hire cars, CAA 2001 s 82 
capital contribution by employee to, 
ITEPA 2003 s 132 
chargeable gain, exemption from charge 
to, TCGA 1992 s 263 
classic, cash equivalent, ITEPA 2003 
s 147 


CO2 emissions figure, with— 
appropriate percentage, ITEPA 2003 
s 139 


bi-fuel cars, ITEPA 2003 s 137 
disabled employee, automatic car for, 
ITEPA 2003 s 138 
meaning, ITEPA 2003 s 134 
Byles ae on 1999 registration, 
ITEPA 2003 s 136 
pre-October 1999 bepiinniaw: ITEPA 
(2003s 135. 
CO2 emissions figure, without, TTEPA 
2003 s 140 I 
definitions, ITEPA 2003 s 171 
disabled person— — | 
automatic car for, ITEPA 2003 : s 124 


Index 


MOTOR CARS —- contd 


disabled person — contd 
equipment for, ITEPA 2003 s 172 
hire car for, CAA 2001 s 268D 
vehicle for, ITEPA 2003 s 247, 
ST 1984/2060 
electrically-propelled vehicles, CAA 2001 
s 268B 


emissions, CAA 2001 s 268C 
employee, available to, ITEPA 2003 s 116 
expenses, payment of, ITEPA 2003 s 239 
hire— 
connected persons, ITTOIA 2005 
s 5OB 
expenditure on, deductions, TA 1988 
s 578A 
long-term, ITTOIA 2005 s 50A 
qualifying, TA 1988 s 578B 
short-term, ITTOIA 2005 s 50A 
liability of employee, discharge of, ITEPA 
2003 s 239 
made available by reason of employment, 
ITEPA 2003 s 118 
meaning, ITEPA 2003 s 115 
mileage allowances— 
definitions, ITEPA 2003 s 236 
payments, ITEPA 2003 s 229 
approved amounts, ITEPA 2003 
s 230 
relevant vehicles, ITEPA 2003 s 235 
relief, ITEPA 2003 ss'231, 232 
meaning, CAA 2001 s 268A 
more than one member of family or 
household employed by same 
employer, available to, ITEPA 2003 
s 169 
orders relating to, ITEPA 2003 s 170 
own, using for work, Misc IV 
parking provision and expenses, ITEPA 
2003 s 237 
passenger payments— 
approved, ITEPA 2003 s 233(4) 
approved amount, ITEPA 2003 s 234 
definitions, ITEPA 2003 s 236 
meaning, ITEPA 2003 s 233(3) 
no liability for, ITEPA 2003 s 233 
relevant vehicles, ITEPA 2003 s 235 
pooled, ITEPA 2003 s 167 
price— 
list, meaning, ITEPA 2003 s 123 
notional, ITEPA 2003 s 124 
meaning, ITEPA 2003 s 122 
private use, available for, ITEPA 2003 
s 118 
payments, deduction for, ITEPA 2003 
s 144 


road fuel gas— 
price, reduction in, ITEPA 2003 s 146 
temporary replacement, ITEPA 2003 
s 145 


unavailability, deductions for, ITEPA 
2003 s 143 


vans— 
cash equivalent— 
calculating, ITEPA 2003 s 155 
reduction where van shared, I[TEPA 
2003 s 157 
reduction where van unavailable, 
ITEPA 2003 s 156 
earnings, benefit treated as, ITEPA 
2003 s 154 
fuel, ITEPA 2003 ss 160-164 
meaning, ITEPA 2003 s 115 
more than one member of family or 
household, available to, ITEPA 
2003 s 169A 
payments for private use, ITEPA 2003 
s 158) 


pooled, ITEPA 2003 s 168 
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MOTOR CARS - contd 
vans — contd 
shared— 
cash equivalent, reduction in, 
ITEPA 2003 s 157 
temporary replacement, ITEPA 2003 
s 159 


unavailability, ITEPA 2003 s 156 
MOTOR CYCLE 

See also FIXED PROFIT CAR 
SCHEME 

meaning, CAA 2001 s 268A(2); ITEPA 
2003 s 235(4) 

parking spaces, provision of, FA 1999 
s 49 


MUTUAL ASSISTANCE 
European Union. See EUROPEAN 
UNION 
international, SI 2007/2126 
MUTUAL COMPANIES 
distribution of assets by, TA 1988 s 491 
exemption from tax on mutual trading 
by, TA 1988 s 490 
MUTUAL SOCIETIES 
transfer of business, tax consequences of, 
FA 2009 s 124 
MUTUAL TRADING 
exemption from tax, TA 1988 s 490 
financial instruments, provisions relating 
to non-life mutual business, FA 1994 
Sch 18 para 3 


NATIONAL ASSEMBLY FOR WALES 
members— 
accommodation expenses, ITEPA 2003 
s 360 
capital allowances prohibited, CAA 
2001 s 34 
EU travel expenses, ITEPA 2003 s 294 
expenses of, TA 1988 s 200ZA 
overnight expenses, ITEPA 2003 s 293 
pensions, FA 1999 Sch 5 para 6 
transport and subsistence, TA 1988 
s 200AA 
treatment as members of Parliament, 
FA 1999 Sch 5 
Parliamentary pension funds, TA 1988 
ss 613(4), 611 
treatment as members of Parliament, 
FA 1999 Sch 5 
NATIONAL DEBT 
reduction of, funds held for, exemption 
from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(1)(e) 
NATIONAL FREIGHT CORPORATION 
successor cearaay transfer to, TA 1988 
s 513 


NATIONAL HERITAGE MEMORIAL 
FUND 


exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(7) 
income tax and corporation tax, TA 
1988 s 507(1)(a) 
NATIONAL INSURANCE 
CONTRIBUTIONS 
deduction for, generally, TA 1988 s 617(4) 
employed or self-employed for, ES/FS1, 
ES/FS2 
NATIONAL POLICING 
IMPROVEMENT AGENCY 
accreditation of financial investigators, 
system for, PCA 2002 s 3 
NATIONAL SAVINGS 
See also MISCELLANEOUS INCOME. 
(ITTOIA 2005) 


NATIONAL SAVINGS — contd 
certificate— 
chargeable gain, exemption from 
charge to, TCGA 1992 s 121(1) 
income exempt from tax, TA 1988 
s 46(1), (3) 
meaning, TA 1988 s 46(6); TCGA 1992 
s 121(2)(a) 
Ulster Savings Certificate, application 
to, TA 1988 s 46(4), (5); TCGA 
1992 s 121(2)(a) 
deposits, deduction of tax from yearly 
interest payments, ITA 2007 s 881 
ordinary accounts, surplus funds, FA 
2009 s 125 
statutory adjudicator, abolition, 
F(No 2)A 2005 s 69 
NATURAL HISTORY get 
exemption from— 
chargeable gain, charge to Ya on, 
TCGA 1992's 271(6)(a) 
income tax and corporation tax, TA 
1988 s 507(1)(d) 
NAZI PERSECUTION 
victims of, pensions and annuities paid 
to, by Germany or Austria, exempt 
from tax, ITEPA 2003 s 642 
NEGLECT OR NEGLIGENT 
CONDUCT 
allowances, effect of transfer, TMA 1970 
s37A 
time limit for assessment, TMA 1970 s 36 
NEGLIGIBLE VALUE ASSETS 
relief for, TCGA 1992 s 24(2), (3); PR 
June 1970 
time limit for claim, ESC D28 
NOMINEES 
accrued income profits and losses, ITA 
2007 s 666 
capital gains tax, treatment for, TCGA 
1992 s 60 
community investment tax relief, ITA 
2007 s 375 
EIS relief— 
approved investment fund, ITA 2007 
s 251 


5 
generally, ITA 2007 s 250 
NON-CASH VOUCHER 
See VOUCHERS 
NON-RESIDENT COMPANIES 
accounting period, end of, TA 1988 
s 12(3)(e) 
assessment, collection and recovery of 
corporation tax, FA 2003 s 150 
broker, investment manager or Lloyd’s 
agent, transactions through, FA 
2003 s 152, Sch 26; SI 2003/2173, 
SI 2007/964 
chargeable gains— i 
attribution to members, TCGA 1992 
ss 13, 14; RI 43; PR June 1969 
power to call for information, TMA 
1970 s 27 
UK er or agency, TCGA saa 


anieaae rhe ont sively SBC 
deductions— Q 
allowable, CTA 2009s 29 
costs, restrictions on, CTA 2009 st 30 
intangible assets, payments in 
respect of, CTA 2009 s 31. mET SOF 
interest or other financing costs;. 
restrictions on, CTA 2009 s 32 
meaning, CTA 2009 s 1926 YodosaO-o1q 
permanent establishment, attributable 
to, CTA 2009s 20°. © < reins LOD 
types of, CTA 2009 s 193) 9) 
company ceasing to be ea AEE { 2aditinitob 
Nace: period, ead OF 7 1988 one) 
8 12(3)(d) if 
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NON-RESIDENT COMPANIES ~— contd 
company ceasing to be resident — contd 
deemed disposal of assets, TCGA 1992 
s 185(1), (2) 
foreign assets, meaning, TCGA 1992 
s 187(6) 
postponement of tax charge, TCGA 
1992 s 187 
rollover relief, exclusion of, TCGA 
1992 s 185(1), (3)-(5) 
corporation tax, application to, TA 1988 
s 11; TCGA 1992 s 10 
deduction of tax at source, ITA 2007 
) s 934 
dual resident company, treatment as 
non-resident, FA 1994 ss 234, 235, 
236 
gains of, attribution to trustees, TCGA 
1992 s 79B 
general consents, Misc VI 
_ gifts of business assets, TCGA 1992 s 166 
- group relief, TA 1988 s 403D 
income tax, extent of charge to, FA 2003 
s 151 
insurance, SI 2003/2714 
offshore income gains, application of, to, 
TA 1988 s 762(1) 
residence. See RESIDENCE 
separate enterprise principle, CTA 2009 
s 21 
arm’s length terms, transactions on, 
CTA 2009 s 22 
goods or services for permanent 
establishment, provision of, CTA 
2009 s 23 
insurance companies, CTA 2009 s 24 
non-UK resident banks— 
application of provisions, CTA 2009 
s 25 


poeaiaiines CTA 2009 s 28 
financial assets, transfer of, CTA 
2009 s 26 
loans, CTA 2009 s 27 
tax payable by, recovery of, FA 2000 
Sch 28 


transfer of assets abroad, application to, 
TA 1988 s 742(8) 

UK permanent establishment, with, 
TCGA 1992 s 10B 

YON-RESIDENT ENTERTAINERS 
AND SPORTSPERSONS 

disclosure by Revenue of information, TA 
1988 s 558(4) 

payment connected with activity, TA 1988 
s 556 


payment to— 
deduction of tax from, TA 1988 ss 555, 
558(1)+(4) 
regulations, TA 1988 s 558; SI 1987/530 
YON-RESIDENT INDIVIDUALS 
accrued income profits and losses, ITA 
2007 s 643 
bank deposit, interest on, treatment of, 
TA 1988 ss 481(5)(k), 482(2) 
deduction of tax at source— 
introduction, ITA 2007 s 848 
overview, ITA 2007 s 965 
regulations, ITA 2007 s 972 
tax due in respect of income, ITA 2007 


s 971 
definitions IFA 2007 ss 825-827 
gift of business assets to, TCGA 1992 
s 166 
income, chargeable limit, FA 1995 s 128 
independent broker conditions, ITA 2007 
s 817 


independent investment manager 
conditions, ITA 2007 ss 818-824 
land, taxation of income a 
SI 1995/2902 
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NON-RESIDENT INDIVIDUALS -— contd 
limit for companies, ITA 2007 ss 815-816 
limit for individuals and trustees, ITA 
2007 ss 811-814 

meaning, ITA 2007 s 989 

offshore income gains, application of, to, 
TA 1988 s 762(5) 

overview, ITA 2007 s 810 

pension, overseas territory, from, specific 
exemption from income tax, TA 
1988 s 614, 615 

personal reliefs, entitlement to, TA 1988 
s 278; SP 7/85 

publication fees paid abroad, PR 10/11/69 

transactions through brokers and 
investment managers, ITA 2007 
s 828 

NON-RESIDENT PERSON 

See also NON-RESIDENT COMPANIES; 
NON-RESIDENT INDIVIDUALS 
branch or agency, trading through— 
capital gains tax, charge to, TCGA 
1992 s 10 
corporation tax, charge to, TA 1988 
sll 
designated transactions, SI 2007/963 
UK representative of non-resident— 
exclusions, FA 1995 5 127 
general principles, FA 1995 s 126 
obligations and liabilities, FA 1995 
Sch 23 


c 
disposal of asset, deemed, TCGA 1992 
s 25 


income tax exemption, ITA 2007 
ss 828A-828D 
independent agent— 
indemnity, FA 1995 Sch 23 para 6 
meaning, FA 1995 Sch 23 para 7 
interest paid to— 
deduction of tax from, TA 1988 
s 349(2)(c), (3) 
profits, deduction from, TA 1988 
ss 74(1)(n), 82 
roll-over relief, application of, TCGA 
1992 s 159 
Schedule E, determination of ordinary 
residence, TA 1988 s 207 
temporary non-resident— 
attribution of gains to settlor in case 
of; TCGA 1992 s 86A 
liability for capital gains tax, TCGA 
1992 s 10A 
transactions in land, artificial, application 
to, TA 1988 s 776(14) 


NON-RESIDENT TRUSTS 
attribution of gains— 
beneficiary, to, TCGA 1992 s 87 
migrant settlement, relief for, TCGA 
1992 s 89 
settlor with interest in, to, TCGA 1992 
ss 86, 86A, Sch 5 
transfers between settlements, 
application to, TCGA 1992 s 90 
beneficiary— 
attribution of gains to, TCGA 1992 
s 87 
deeming of person as, TCGA 1992 
s 97(8)-(10) 
tax due from, postponement of, FA 
1984 s 70, Sch 14 
capital payment by or to company— 
capital payment, meaning, TCGA 1992 
s 97(1)+(5) 
control by trustees, meaning, TCGA 
1992 s 96(7), (8), (10) 
intra-group transfer, SP 5/92 
paras 38-40 
participator, meaning, TCGA 1992 
s 96(10)(b); ESC D40 
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NON-RESIDENT TRUSTS = contd 
capital payment by or to company — contd 
qualifying company, meaning— 
generally, TCGA 1992s 96(6) 
non-resident, TCGA 1992 s 96(9) 
resident in UK, person deemed to be, 
TCGA 1992 s 96(9A), (9B) 
treatment of, TCGA 1992 s 96(1)-(5) 
disposal of interest, TCGA 1992s 85 
guidance notes, PR 14/12/92 
information, power to obtain, TCGA 
1992 s 98, Sch 4 paras 10, 5A 
losses, treatment of, TCGA 1992 s 97(6) 
migrant settlement, application to, TCGA 
1992 s 89 
offshore income gains, application of, to, 
TA 1988 s 762(2)-(4), (6) 
settled property, meaning, TCGA 1992 
s 97(7) 
settlement, meaning, TCGA 1992 s 97(7) 
settlor, meaning, TCGA 1992 s 97(7), 
Sch 5. para 7 
settlor with interest in— 
attribution of gains to, TCGA 1992 
ss 86, 86A, Sch 5 
construction of 86(1)(e), TCGA 1992 
Sch 5 para | 
death of settlor, TCGA 1992 Sch 5 
para 3 
exceptions from charge, TCGA 1992 
Sch 5 paras 3-5 
“originating”, meaning, TCGA 1992 
Sch 5 para 8 
qualifying settlement, meaning, TCGA 
1992 Sch 5 para 9; SP 5/92 
paras 12-37 
recovery, right of, by settlor, TCGA 
1992 Sch 5 para 6; SP 5/92 
paras 7-10 
settlement made before 19 March 
1991, SP 5/92, para 11 
settlement made before 17 March 
1998, TCGA 1992 Sch 5 para 2A 
settlor, meaning, TCGA 1992 Sch 5 © 
para 7 
test of settlor’s interest, TCGA 1992 
Sch 5 para 2 
trustees, residence of, TCGA 1992 
s 86(2), (3) 
supplementary charge— 
matching rules, TCGA 1992 
ss 92(3)-(6), 93 
operation of charge, TCGA 1992 s 91 
qualifying amount, meaning, TCGA 
1992 s 92(1), (2) 
transfer to another settlement, TCGA 
1992 ss 94, 95 
transfers between settlement, application 
to, TCGA 1992 s 90 
transitional period, gains and losses 
accruing in, RI 232 
UK resident charities, capital payments 
to, RI 189 
NORTHERN IRELAND 
Airports, Limited— 
transfer of undertaking, FA 1994 
Sch 25 
Crown proceedings, SI 1981/233 
death of person with property in, TCGA 
1992 5 63A 
debit and credit, set-off of, FA 2008 s 130 
ejectment, action of, TMA 1970 s 117 
Electricity Service— 
charge to tax on, TA 1988 s 511(4), (5) 
transfer of eet F(No 2) A 
1992 Sch 17 
housing associations, disposals of land 
by, TCGA 1992's 220 
Lord Chief Justice, delegation of 
functions by, TCEA 2007 s'46 


Index 


NORTHERN IRELAND ~ contd 
proceedings in tax cases, TMA 1970 s 58 
relevant legislation, ITA 2007s 1018 
right to sue Crown, CPA 1947 s 53 
Upper Tribunal, provision for appeals to, 

TCEA 2007 s 34 
water and sewerage services, 
reorganisation of, F(No 2)A 2005 
s 67 
transfer, tax regulations, SI 2007/766 


NORTHERN IRELAND ASSEMBLY 
members— 
accommodation expenses, ITEPA 2003 
s 360 
capital allowances prohibited; CAA 
2001 s 34 
EU travel expenses, ITEPA 2003 s 294 
expenses of, TA 1988 s 200ZA 
overnight expenses, ITEPA 2003 s 293 
pensions, FA 1999 Sch 5 para 6 
transport and subsistence, TA 1988 
s 200AA 
treatment as members of Parliament, 
FA 1999 Sch 5 
Parliamentary pension funds, TA 1988 
ss 613(4), 611 


OCCUPATIONAL PENSION SCHEMES 
See also PENSIONS; PERSONAL PENSION 
SCHEMES 
additional voluntary contributions— 
free-standing — 
mis-sold, compensation for, ESC 
regulations, SI 1987/1749 
surplus funds, repayment to employees, 
ITEPA 2003 ss 623-629 
approval— 
between 14 March 1989 and 27 July 
1989— 
continuity of membership, 
SI 1990/2101 
discretionary— 
excepted schemes, SI. 1996/1582 
generally, SI 1998/729 
restriction on discretion, 
SI 1996/1582 
small self-administered scheme, 
SI 1991/1614: 
withdrawal of, TCGA 1992 s 239A 
approved before 23 July 1987— 
accelerated approval, SI 1987/1513 
transitional provisions, SI 1988/1436 
approved before 6 April 1980, exemption 
from income tax, ESC B43 
associated employers, meaning— 
small self-administered scheme, . 
ST 1991/1614 reg 2(9) 
cap on earnings— 
disapplication of, pre March 1989 
schemes, SI 1990/586 
transitional, SI 1990/2101 
connected schemes, transitional, 
SI 1990/2101 
contracted-out scheme, payment and 
recovery of remaining balances, 
SI 2000/750 
information, requirement to provide, 
SI 1995/310 
meaning, FA BOGd s 150(5) 
registered, establishment of, FA 2004. 
ss 154, 155 otgients 
small self-administered scheme— 
administrator, meaning, SI 1 Pall 1614, 
reg 2(1) - 
approval, scheme awaiting, at 5 August 
1991, SL.1991/1614 reg 11. 
associated employers, meaning, |» isto 
ST 1991/1614 reg. 2(9) i notes: 
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borrowing, SI 1991/1614 reg40) le 


) 
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OCCUPATIONAL PENSION SCHEMES = contd 


small self-administered scheme — contd 
connected persons, meaning, 
SI 1991/1614 reg 2(3)+(8) 
discretion to approve, restriction on, 
SI 1991/1614 reg 3 
information, provision of, SI 1991/1614 
reg 10 
investments, SI 1991/1614 reg 5 
lending money, SI 1991/1614 reg 6, 7 
meaning, SI 1991/1614 reg 2(1) 
members, transactions with, 
SI 1991/1614 reg 8 
pensioner trustee— 
meaning, SI 1991/1614 reg 2(1) 
provisions as to, SI 1991/1614 reg 9 
shares in employer company, 
acquisition of, SI 1991/1614 reg 7 
sponsoring employer, meaning, FA 2004 
s 150(6) 
statutory scheme, relevant— 
dentists, application to, ESC A9 
doctors, application to, ESC A9 


y surplus of, regulations, SI 1987/352, 


ST 1987/412 
termination payment, interaction with, 
SP 13/91 
OFFICERS OF INLAND REVENUE 
See BOARD OF INLAND REVENUE: 
INSPECTOR OF TAXES 
OFFICIAL RATE OF INTEREST 
rate of, ITEPA 2003 s 181; SI 1989/1297 
reg 5 
OFFSHORE FUNDS 
account period, meaning, TA 1988 
s 760(8)-(10) 
capital gains provisions, application of, 
TCGA 1992 s 103A 
collective investment scheme— 
loan relationship. See LOAN 
RELATIONSHIPS 
meaning, TA 1988 s 759(1A) 
commercial loans and bonds, investment 
in, SP 2/86 
definition, TA 1988 s 756A, PR 15/8/07 
derivative contracts. See DERIVATIVE 
) CONTRACTS 
distributing fund, certification of— 
derivative contracts, FA 2002 Sch 26 
para 35 
full distribution policy, TA 1988 
s 760(2) Sch 27 Pt I 
procedure, TA 1988 Sch 27 Pt II 
restrictions on, TA 1988 s 760(3)-(6), 
Sch 27 Pt II 
distributions taxed as interest, ITTOIA 
2005 s 378A 
equalisation arrangement— 
conversion of securities, TA 1988 
s 758(5), (6); FA 1989 s 81(2) 
operation of, TA 1988 s 758(1)-(4) 
equivalent profits, UK, TA 1988 Sch: 27 
para 5; SP 2/86 
holdings treated as rights uriaaé creditor 
relationship— 
avoidance intention, disregard of 
investments and liabilities with, 
CTA 2009 s 492 
capital gains, TCGA 1992 s 116A 
conditions, CTA 2009 s 490 
opening valuations, CTA 2009 s 491 
overview of provisions, CTA 2009 
s 487 
qualifying investments— 
hedging relationship, meaning, CTA 
2009 s 496° 
meaning, CTA 2009 s 494 
power to change, CTA 2009 s 497 
qualifying holdings, CTA 2009 s 495 
test, CTA 2009 s 493 
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OFFSHORE FUNDS - contd 
income gains— 
capital gain, deduction of, in 
determining, TA 1988 s 763 
charge to tax of, TA 1988s 76 Sch 28 
gifts to charitable trusts, ITA 2007 
s 535 
non-domiciled individual, application 
to, of, TA 1988 s:762(5) 
non-resident company, application to, 
TA 1988 s 762(1), (6) 
non-resident individual, application to, 
of, TA 1988 s 762(5) 
non-resident trust, application to, TA 
1988 s 762(2)-(4), (6) 
material interest— 
disposal of, TA 1988 s 757 
meaning, TA 1988s 759; SP 2/86 
more than one class, TA 1988 s 760(7) 
meaning, FA 2008 s 40A, CTA 2009 
s 489 
more than one class of interest, 
comprising, TA 1988s 756C, FA 
2008 s 40D 
exchange, TA 1988 s 762A 
mutual, FA 2008 ss 40B, 40E, 40G 
non-qualifying, meaning, TA 1988 
s 760(1) 
relevant income-producing assets, FA 
2008 s 40F 
securities in, identification of, for capital 
gains tax purposes, TCGA 1992 
s 108 
Stock Exchange listing of shares, SP 2/86 
tax treatment of participants, regulations, 
FA 2008 ss 41, 42 
umbrella, TA 1988 s 756, FA 2008 s 40C 
OFFSHORE INCOME GAINS 
See OFFSHORE FUNDS 
OIL INDUSTRY 
See MINING AND OIL INDUSTRIES 
OIL LICENCE 
disposal— 
enhancement expenditure, TCGA 1992 
s 195 
exploitation value, with, CAA 2001 
s 555 
foreign oil concession, meaning, CAA 
2001 s 552(3) 
interest in, meaning, CAA 2001 s 552(4) 
licence-consideration swaps, TCGA 1992 
s 195B 
meaning, CAA 2001 s 552(1) 
mineral extraction allowance. See 
MINERAL EXTRACTION 
ALLOWANCES 
mixed consideration— 
company giving, TCGA 1992 s 195E 
company receiving, TCGA 1992 
ss 195C, 195D 
swaps, TCGA 1992s 195A 
UK, meaning, CAA 2001 s 552(2) 
undeveloped areas, relating to— 
circumstances of, CAA 2001 s 554 
consideration treated as nil, CAA 2001 
s 553 
OIL TAXATION 
abandonment expenditure— 
defaulter, attributable to— 
participator, incurred by, FA 1991 
s 64 
reimbursement by, FA 1991 s 65 
guarantees— 
expenditure on and under, FA 1991 
s 62 
reimbursement expenditure under, 
FA 1991 s 63 
related provisions, FA 1991 s 103-107 
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OIL TAXATION - contd 
access in area or group of sands, 
deductibility of expenditure incurred 
on, TA 1988 s 91C 
adjusted ring fence profits, reduction of 
FA 2009 Sch 44 Pt 1 
capital allowances, restriction of set off, 
TA 1988 s 492(5)(7) 
charges on income, relief for, TA 1988 
s 494 
corporation tax, charge to, TA 1988 
s 492(1) 
exploration and exploitation— 
area or group of sands, in, TA 1988 
5 DIKE 
carry-forward trade loss relief, ITA 
2007 s 87 
expenditure incurred on, deductibility 
of, TA 1988 s 91C 
exploration or exploitation asset, 
deemed disposal of, TCGA 1992 
s 199 
exploration expenditure supplement— 
accounting periods, TA 1988 
Sch 19B paras 3, 5 
entitlement to claim, TA 1988 
Sch 19B Pt 1 
post-commencement supplement, 
TA 1988 Sch 19B Pt 4 
pre-commencement supplement, TA 
1988 Sch 19B Pt 3 
qualifying companies, TA 1988 
Sch 19B para 2 
qualifying expenditure, TA 1988 
Sch 19B para 6 
relevant percentage, TA 1988 
Sch 19B para 4 
taxable ring fence profits, TA 1988 
Sch 19B para 8 
unrelieved group ring fence profits, 
TA 1988 Sch 19B para 7 
meaning, FA 1973 s 38(2)(a); TA 1988 
s 830(2); TCGA 1992 s 276(2) 
non-resident lessor, SP 6/84 
rights, tax charge, TCGA 1992 s 276(3) 
sideways relief, ITA 2007 s 80 
taxation of — 
chargeable gains, TCGA 1992 
s 276(4)-(8) 
profits or gains, TA 1988 
s 830(3)-(5) 
territorial extension of tax charge, FA 
1973 s 38(7), Sch 15 
field allowances— 
adjustments to ring fence profits, FA 
2009 Sch 44 para 16 
change in equity share— 
activation on, FA 2009 Sch 44 Pt 5 
transfer on, FA 2009 Sch 44 Pt 6 
held and unactivated amount, FA 2009 
Sch 44 Pt 3 
interpretation, FA 2009 Sch 44 Pt 8 
no change in equity share, activation 
on, FA 2009 Sch 44 Pt 4 
pool of, FA 2009 Sch 44 Pt 2 
total, FA 2009 Sch 44 para 24 
group relief, restriction of relief, TA 1988 
s 492(8 
licence— 
appraisal work, meaning, TCGA 1992 
s 196(6)(d) 
exploration eT meaning, TCGA 
1992 s 196(6)(a) 
meaning, TCGA 1992 s 196(1), (3)-(5) 
scientific research expenditure treated 
as enhancement expenditure, 
TCGA 1992 s.195 
ee area, for, TCGA 1992 
s 
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OIL TAXATION = contd 
loss relief, restriction of set off, TA 1988 
s 492(2)(4) 
oil disposed of or appropriated, valuation 
of, TA 1988 s 493 
oil field, interest in, disposal of, ring 
fence provisions, TCGA 1992 s 197 
petroleum revenue tax— 
deduction of, for corporation tax, TA 
1988 s 500 
repayment of, interest on, exempt from 
corporation tax, TA 1988 s 501 
regional development grants, treatment 
of, TA 1988 s 495 
roll-over relief— 
ring fence trade— 
material disposal, meaning, TCGA 
1992 s 198(5)(a) 
meaning, TCGA 1992 s 198(5)(d) 
reinvestment, TCGA 1992 
ss 198A-198G 
restriction to, TCGA 1992 
s 198(1)+(4) 
tariff receipts, TA 1988 s 496 
tax-exempt tariffing receipts, OTA 1983 
s 6A 


assets giving rise to, OTA 1983s 3A 

disposal receipts, reduction of, OTA 
1983s 7A 

qualifying existing fields; OTA 1983 
s 6B 


transitional period, expenditure in, FA 
2004 Sch 37 Pt 2 
OPEN-ENDED INVESTMENT 
COMPANY 
See INVESTMENT COMPANY 
OPTIONS 
abandonment— 
financial option, application to, TCGA 
1992 s 144(4)(b) 
general rule, TCGA 1992s 144(1) 
quoted option, application to, TCGA 
1992 s 144(4)(a) 
traded option, application to, TCGA 
1992 s 144(4)(b) 
asset for use in trade, wasting asset, 

treatment as, excluded, TCGA 1992 

s 146(1)(c) 
call, indexation allowance, application to, 

TCGA 1992 s 145 
cash-settled, treatment of, TCGA 1992 

s 144A 
currency, variation of terms, FA 2003 

s 177 
exercise of, TCGA 1992 s 144(2), QB) 

market value rule, application of, 
TCGA 1992 s 144ZA~* 
exceptions, TCGA 1992 s 144ZB 
non-commercial, TCGA 1992 s 144ZC. 
tax advantage, alteration of value to 
obtain, TCGA 1992 s 144ZB 
financial— : 
abandonment of, TCGA 1992 ; 

s 144(4)(b) agin 
meaning, TCGA 1992 s 144(8)(c), (9) 
wasting asset, treatment as, excluded, 

TCGA 1992 s 146(1)(b) 

forfeit of, TCGA 1992 s a VED 
grant of— anise fs 
generally, TCGA 1992 Ss 144(1) 
lease “ premium, TCGA 1992) 


44(6) ; od if iron 


non- sala Reese application to;* 2 

TCGA 1992 s 144(6). ge tits 

put and call option, application toy: igborl 
TCGA 1992's:144(S)ttee RODD Rm 
qualifying— D ldniasooe 
dealings in, TA 1988 s 128 Nal wWwog 
loss pee withdrawal of, TA 1988 

Ss e ) AT) dest 
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OPTIONS — contd 
qualifying — contd 
meaning, TCGA 1992 ss 143(2)(b), 
144(8) 
non-trading transaction, treatment of, 
TCGA 1992 s 143 
quoted— 
abandonment of, TCGA 1992 
s 144(4)(a) 
meaning, TCGA 1992 s 144(8)(a) 
reorganisation of share capital, new 
holding, treatment as part of, 
TCGA 1992 s 147 
wasting asset, treatment as, excluded, 
TCGA 1992 s 146(1)(a) 
traded— 
abandonment of, TCGA 1992 
s 144(4)(b) 
closing purchase, treatment of, TCGA 
1992 s 148 
) meaning, TCGA 1992 s 144(8)(b) 
wasting asset, treatment as, excluded, 
TCGA 1992 s 146(1)(b) 
wasting asset, treatment as, TCGA 1992 


s 146 
ORDINARY RESIDENCE 
See RESIDENCE 
OVERPAYMENT OF TAX 
legal entitlement, SP 1/80, 6/95 
set off against underpayment, PR 16/6/92 
OVERSEAS INCOME 
See FOREIGN INCOME 
OVERSEAS PENSION 
See FOREIGN PENSIONS 
OVERSEAS PENSION FUND 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(1)(c) 
income tax, TA 1988 s 614(2)-(6) 
lump sum payment under, ESC A10; PR 
29/1/92 


OVERSEAS SERVICE AID SCHEME 
education allowance, exemption from 
income tax, ESC A44 


PARALLEL POOLING 
continuation of, TCGA 1992 s 112; 
SI 1986/387 
PARLIAMENTARY PENSION FUND 
contributions to, deductible from MPs’ 
salaries, TA 1988 s 613(1), (2) 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(1)() 
income tax, TA 1988 s 613(4) 
payments out of, taxable under 
Schedule E, TA 1988 s 613(3) 
PART DISPOSALS 
authority with compulsory powers, to, 
TCGA 1992 s 243; PR June 1965 
general rule, TCGA 1992 s 42; PR June 
1968 


land, SP D1 
proceeds greater than allowable 
expenditure, TCGA 1992 s 244 
rebasing to 1982, TCGA 1992 Sch 3 
para 4 
small transfer of land, TCGA 1992 s 242: 
PR June 1965 
PARTICIPATOR 
loan to— 
in ordinary course of business, TA 
1988 s 419(1) 
liability to tax on, TA 1988 ss 419, 420, 
422 


operation of charge, TMA 1970 s 109 
release of loan, TA 1988 s 421 
repayment of loan, TA 1988 

~ s 419(4), (4A) 


PARTICIPATOR — contd 
meaning, TA 1988 s 417(1), (2) 
PARTNERS 
See PARTNERSHIP 
PARTNERSHIP 
adjustment income, ITTOIA 2005 s 860 
assessment of, ITTOIA 2005 s 848 
capital allowances, treatment for— 
changes— 
application of provisions, CAA 2001 
s 557 


effect Oe CAA 2001 s 558 
control, meaning, CAA 2001 s 574 
property of partner, using, CAA 2001 
s 264 


qualifying activities carried out in, 
CAA 2001 s 263 
capital contribution, payments in return 
for, FA 1996 s 91H 
capital gains tax, treatment for, TCGA 
1992 s 59; SP D12, 1/79 
changes in— 
continuing guarantee, revocation of, 
PA 1890 s 18 
structured finance arrangement 
involving, TA 1988 s 774D 
company— 
capital, receipt of, FA 2004 ss 131, 132 
computation of profits and losses, TA 
1988 ss 114, 115 
disposal, consideration for, FA 2004 
ss 3a 133 
loan relationships, foreign exchange 
and financial instruments 
legislation, application of, SP 4/98 
transfer of relief, arrangements for, TA 
1988 s 116 
connected persons, TCGA 1992 s 286 
contribution of assets to, chargeable 
gains, PR 21/1/08 
contribution to the trade, restrictions, 
SI 2006/1639 
deduction of tax at source, ITA 2007 
s 937 
deemed employment payments, 
deductions for, CTA 2009 s 140 
definition, PA 1890s 1 
demerger, treatment of, SP 9/86 
dissolution of, partition of land, 
application of rollover relief to, ESC 
earned income, treatment as, TA 1988 
s 833(4)(c) 
excess loss relief, recovery of, FA 2005 
s 74 
chargeable amount, computing, FA 
2005 s 75 
relevant loss, meaning, FA 2005 s 76 
transitional provision, FA 2005 s 77 
existence, rules for determining, PA 1890 
S12. 
farming income, ITTOIA 2005 s 859, 
CTA 2009 s 1270 
film relief, benefited by, FA 2004 s 122A 
films, exploiting, TA 1988 ss 118ZL, 
118ZM 
firm— 
accounting periods, CTA 2009 s 1261 
assessment, CTA 2009 s 1258 
foreign element, with, CTA 2009 
s 1266 
meaning, PA 1890 s 4 
reference to, CTA 2009 s 1257 
foreign element, firms with, ITTOIA 
2005 ss 857, 858 
income tax— 
assessment on, TMA 1970 s 118(3) 
treatment of, for purposes of, TA 1988 
s 111; FA 1994 s 215; FA 1995 
s 117 
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PARTNERSHIP — contd PARTNERSHIP — contd 


incorporation of professional, PR 20/2/95 
individuals in, exit charge— 
applicable disposals, FA 2004 s 129 


limited liability, TCGA 1992s 59A; PR 
December 2000 — contd 


non-active partners, restriction on relief for — 


claimed licence-related loss, FA 2004 contd 
s 128(2) non-active partner, meaning, TTA 
definitions) FA 2004 s 128 2007 s 112 


income tax charge, FA 2004 s 127 
losses derived from exploiting licence, 
FA 2004 s 126 
significant amount of time, devotion to 
trade, FA 2004 s 130 
investment in, loan for, interest relief on, 
TA 1988 ss 362, 363 


overview, ITA 2007 s 102 
restrictions on relief, ITA 2007 s 110 
significant amount of time, devotion 
to trade, TA 1988s 118ZH 
unrelieved losses, carry-forward,: 
ITA 2007 s 113 
property investment— 


leasing— income from, treatment of, TA 1988 
restriction on use of losses, TA 1988 ss 438B, 438C, 659D 
s 785ZA meaning, TA 1988 s 842B(1) 


special leasing, CAA 2001 s 261A 
limited— 
interest relief, restriction of, TA 1988 


a preeliaby ss: by, LLPA 
2000 
ay duty eempeern LLPA 2000 


s 363(2)(a) 
limited partner, meaning, ITA 2007 tax tena TA 1988 s 118ZA, : 
s 103A ITTOIA 2005 s 863 ) 
loss relief— loan interest relief— 


cap for tax year, reliefs not to 
exceed, ITA 2007 s 103C 
companies, TA 1988 s 118 
contribution to the firm, ITA 2007 
s 105 
definitions, ITA 2007 s 103 
exclusion of amounts, ITA 2007 
s 114 
individuals, TA 1988 s 117 
limited partner, ITA 2007 s 106 
overview, ITA 2007 s 102 
removal of restrictions, FA 2005 
sa/2 
restrictions on relief, ITA 2007 s 104 
limited liability, TCGA:1992 s 59A; PR 
December 2000 
cessation of trade, TCGA 1992 s 169A 
corporation tax, CTA 2009 s 1273 
creation of, LLPA 2000 s | 
incetporrion document, LLPA 2000 
s 2 
investment— 
meaning, TA 1988 s 842B(1) 
relief on loans to buy into, TA 1988 


eligibility requirements, ITA 2007 s°399 
film partnerships, ITA 2007-5 400 
generally, ITA 2007 s 398 
loan relationships, RI 248. See also 
LOAN RELATIONSHIPS 
loss relief— 
definitions, ITA 2007 s 103 
exclusion of amounts, ITA 2007 s 114 
film-related losses, PR 7/3/07 
film trades, ITA 2007 ss:'115+116> 
introduction, ITA 2007's 62 
limited liability pasta S20 ITA :2007 
ss 107-109 
limited partners, ITA 2007 ss 104-106 
non-active pee ITA 2007 ss 103B, 
110-113 
overview, ITA 2007 s 102 _ 
restriction on, PR 3/3/07 
merger, treatment of, SP 9/86 
money or property received or in custody 
of, misapplication, PA 1890 s 11 
non-active partners, trade loss relief— 
contribution to the firm, nS 2007. 


s 362(2) s 111 
loss relief— definitions, ITA 2007 s 103° 
contribution to the LLP, ITA 2007 early tax year, ITA 2007 s 112 
s 108 exclusion of amounts, ITA 2007s 114 


definitions, ITA 2007 s 103 
para rey: | amounts, ITA 2007 
s 
overview, ITA 2007 s.102 
restrictions on relief, ITA 2007 s 107 
unrelieved losses brought forward, 
ITA 2007 s 109 
meaning, LLPA 2000 s 1 
members of, LLPA 2000 s 4 
agents, as, LLPA 2000 s 6 
designated, LLPA 2000 s 8 
former, LLPA 2000 s 7 
relationship of, LLPA 2000 s 5 


non-active partner, ITA wtih ss 1038; 
112 


overview, ITA 2007s 102. > 

restrictions on relief, ITA ions 110 

ete losses brought forward, ITA 
sl 


overview of provisions, ait 2009 s 1256. 
partner— 
acting, notice to as aathcs to firm, PA 
1890 s 16 


acts on behalf of firm, bound by, PA 
1890 s 6 


membership changes, registration of, admissions and representations of, PA 
LLPA 2000 s 9 1890's I 5.00). «OT ABeL oF esti 

non-active partners, restriction on credit of firm, using for private 
relief for— purposes, PA 1890s 7... ....,, 


access relief, exclusion of amounts 
contributing to, ITA 2007 
s 113A 

wig to the firm, ITA 2007 
s 

definitions, ITA 2007 s 103 

early tax year, ITA 2007 s 112 

exclusion of amounts, ITA 2007 


firm not bound by oie cit ot 
notice, PA 1890 AGI 
holding out as, liability, PA 1890's 14 sl 


ncaiea and outgoing, li lablities of, 
PA 1890 s 17 (Hyelhe BROT 


ache 


interests and ss subject to special. | 


agreement, PA 1890s 24 ——| 
liability of, PA 1890s 9 | 


lo to naiisisqo 


s 114 mutual rights and duties, variation of, 
losses, ee amount, TA 1988 PA 7390 s19°: mm 1% uncon 
: l 


power to bind firm, PA 189055) ~ 
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PARTNERSHIP — contd 
patent rights, sale of, ITTOIA 2005 
ss 861, 862 
later cessation of trade, effect of, CTA 
2009 s 1272 
partnership changes, effect of, ITTOIA 
2005 s 861, CTA 2009 s 1271 
person lending or selling in consideration 
of share of profits in case of 
insolvency, postponement of rights, 
PA 1890 s 3 
plant and machinery, capital 
allowances— 
) qualifying activities, CAA 2001 s 263 
successions, CAA 2001s 265 
beneficiaries, by, CAA 2001 s 268 
predecessor and successor being 
connected persons, CAA 2001 
ss 266-267A 
using partner’s own property, CAA 
2001 s 264 
professional, oe of, PR 
20/2/95 
profits and losses— 
allocation between partners, ITTOIA 
2005 s 850, CTA 2009 s 1262 
calculation of, CTA 2009 ss 1259, 1260 
change of basis, adjustment on, CTA 
2009 ss 1267-1269 
loss-making period in which some 
partners have profits, ITTOIA 
2005 s 850B, CTA 2009 s 1264 
partner’s accounting periods, 
apportionment of profit share 
between, CTA 2009 s 1265 
profit-making period in which some 
partners have losses, ITTOIA 
2005 s 850A, CTA 2009 s 1263 
property income, ITTOIA 2005's 859, 
CTA 2009 s 1270 
property of, PA 1890 s 20 
partner's separate judgment debt, 
procedure against for, PA 1890 
323, 
partnership money, bought with, PA 
1890 s 21 
qualifying film expenditure, meaning, 
ITA 2007 s 103D 
redundancy payments, CTA 2009 s 80 
retirement annuity relief, SP A21 
return— 
application of provisions, CTA 2009 
s 536 
capital contribution, for, CTA 2009 
S537. 
correction by Revenue, TMA 1970 
s 12ZABB 
enquiries into, Revenue power to make, 
TMA 1970 s 12AC 
failure to make, TMA 1970s 93A 
generally, TMA 1970's 12AA 
shares, change of, CTA 2009's 538 
statement, to include in, TMA 1970 
s 12AB 
taxpayer, amendment by, TMA 1970 
s 12ABA 


Schedule A. See SCHEDULE A 

share of profits, calculation of, ITTOIA 
2005 ss 849-851 

shares, change of, FA 1996 s 911 

self-assessment. See ASSESSMENTS 

services supplied through, Mise V 

serene legislation, enpiration of, RI 
26 ‘ 


spouse, death of, ESC AJ) 

trade and business of, CTA 2009 s 1257 

trading income, firms with, ITTOIA 2005 
ss 854-858 > 

transitional provisions (1996-97), FA 
1995 Sch 21 para 3, SI 1997/1158 
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PARTNERSHIP — contd 
trust property, improper employment of, 
PA 1890's 13 
wrongs, liability for, PA 1890 ss 10, 12 
PASSENGER PAYMENTS 
Usa ee payments, ITEPA 2003 'ss 233, 
234 


PATENT ALLOWANCES 
acquisition of licence, for, CAA 2001 
s 466 
availability of, CAA 2001 s 464 
balancing adjustments— 
amount of, CAA 2001 s 472 
entitlement or liability, determination 
of, CAA 2001 s 471 
Crown use, sums paid for, CAA 2001 
s 482 


disposal values— 

generally, CAA 2001 s 476 

limit on amount of, CAA 2001 s 477 
entitlement or liability, determination of, 

CAA 2001 s 471 

future rights, for, CAA 2001 s 465 
giving effect to— 

non-qualifying trade expenditure, 


persons having, CAA 2001 ss 479, 


480 
qualifying trade expenditure, persons 
having, CAA 2001 s 478 
qualifying expenditure— 
available, CAA 2001 s 473 
limit on, CAA 2001 s 481 
meaning, CAA 2001 s 467 
non-trade, CAA 2001 s 469 
pooling, CAA 2001 s 470 
pools, allocation to, CAA 2001 s 474 
trade, CAA 2001 s 468 
unrelieved, CAA 2001 s 475 
writing-down— 
amount of, CAA 2001 s 472 
entitlement to, CAA 2001 s 471 
PATENTS 
allowances. See PATENT ALLOWANCES 
exchanges of property, CTA 2009 s 928 
expenses connected with, deduction from 
trade profits, CTA 2009 s 89 
fees, deduction for, TA 1988's 83 
income, relief from corporation tax for 
expenses, CTA 2009 ss 924-926 
licence— 
acquisition of, CTA 2009 s 921 
Crown use, sums paid for, CTA 2009 
s 923 
profits from disposal of, charge to tax, 
expenditure, contributions to, CTA 
2009 ss 926, 927 
property sold together, apportionment, 
CTA 2009 ss 929, 930 
rights— 
allowances and charges, procedure for 
making, TA 1988 s 528 
Crown use, sums paid for, CAA 2001 
s 482 
death of recipient, effect of, TA 1988 
s 525(1), (2) 
disposal values, CAA 2001 ss 476, 477 
expenses, relief for, TA 1988 s 526 
future rights— 
expenditure on, TA 1988 
s 533(5), (6) 
right to acquire, CTA 2009 s 922 
income from, meaning, CAA 2001 
s 483 
licence, grant of, treatment of, TA 1988 
s 533(2)-(4) 
meaning, CAA 2001 s 464(2) 
overview of provisions, CTA 2009 
s 911 
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PATENTS — contd 
rights — contd 
payments to non-UK companies, 
deduction of tax from, CTA 2009 
s 919 
profits from sale of, charge to tax, 
CTA 2009 s 912 
deductible costs, CTA 2009 s 913 
expenditure, contributions to, CTA 
2009 ss 926, 927 
non-UK companies, CTA 2009 
ss 916, 917 
proceeds not received in instalments, 
CTA 2009 ss 914, 916 
proceeds received in instalments, 
CTA 2009 ss 915, 917 
spreading, CTA 2009 ss 914-918 
UK companies, CTA 2009 ss 914, 
winding up of body corporate, on, 
CTA 2009 s 918 
royalties received, spreading of, TA 
1988 s 527 
sale of, ITA 2007 s 910 
later cessation of trade, effect of, 
CTA 2009 s 1272 
partnership changes, effect of, 
ITTOIA 2005 s 861, CTA 2009 
s 1271 
proceeds, deduction of tax from, 
ITA 2007 s 910 
receipts, charge to tax, TA 1988 
s 524 
transfer of trade, effect of — 
application to partnership, TA 1988 
s 525(4) 
one rules, TA 1988 s 525(3) 
winding up of recipient, effect of, TA 
1988 s 525(1) 
royalties— 
deduction of tax at source— 
duty to deduct, ITA 2007 s 903 
overview, ITA 2007 s 898 
supplementary provisions, ITA 2007 
s 904 


duty to deduct, ITA 2007 s 903 
gross amount, ITA 2007 s 452 
overview, ITA 2007 ss 447, 898 
relief for individuals, ITA 2007 s 448 
relief for other persons— 

generally, ITA 2007 s 449 

ineligible payments, ITA 2007 s 450 
spreading receipts, ITA 2007 s 461 
ia rs vm provisions, ITA 2007 

s 904 


usual place of abode of owner abroad, 
where— 
further provision, ITA 2007 s 909 
generally, ITA 2007 s 906 
made through UK resident agents, 
ITA 2007 s 908 
relevant intellectual property right, 
ITA 2007 s 907 
PAY AND FILE 
capital allowances, claims for, SP 11/93 
determinations, corporation tax— 
procedure, TMA 1970s 41A 
reduction of, TMA 1970 s 41B 
time limits, TMA 1970 s 41C 
failure to make return, penalty for, TMA 
1970 s 94 
groups of companies— 
claims and adjustments outside normal 
time limit, SP 11/93 
interest on overdue corporation tax, 
TMA 1970 s 87A 
PAYE 
agency, treatment of, SI 2003/2682 reg 10 
appeals, SI 2003/2682 reg 217 


PAYE — contd 


assessable income, within, TA 1988 
s 203B-I, treatment of, TA 1988 
s 203J 
assessment, TA 1988 ss 205, 206; 
SI 2003/2682 regs 185-188 
additional provision for, ITEPA 2003 
s 709 
asset— 
enhancing value of, TA 1988's 203FA, 
ITEPA 2003 s 697 
meaning, ITEPA 2003 s 701 
readily convertible, ITEPA 2003 ss 696, 


702 
car made available, SI 2003/2682 reg 90 
cash vouchers taxable under, TA 1988 
ss 143, 2031, ITEPA 2003 s 693 
casual harvest workers, PR 29/5/91 
certificate that sum due, SI 2003/2682 
reg 218 
code— 
amended, notice of, SI 2003/2682 
reg 20 
amendment, SI 2003/2682 reg 19 
determination by Inland Revenue, 
SI 2003/2682 reg 13 
eee ieee to, SI 2003/2682 


apne * SI 2003/2682 reg 8 
continued application of, ~ 
SI 2003/2682 reg 16 
objections and piso) SI 2003/2682 
8 


reg | 
flat rate, SI 2003/2682 reg 15 
K, meaning, SI 2003/2682 reg 7(2) 
meaning, SI 2003/2682 reg 7 u 
notice to employee, SI 2003/2682 reg 4 
17 


commodities etc, use of as remuneration, 
application to, TA 1988 s 203F 
councillors’ attendance allowances, 
SI 2003/2682 regs 118-121 
credit-tokens, application to, TA 1988 
s 203H, FA 1989 s 68, ITEPA 2003 
s 695 
death of— 
employee, SI 2003/2682 reg 38 
employer, SI 2003/2682 reg 101 
succession to business, a 2003/2682 
regs 102-104 
pensioner, SI 2003/2682 reg 39 
deduction and repayment of tax—_ 
cessation of employment— 
death of employee, SI 2003/2682 
reg 38 
death of pensioner, SI 2003/2682 
reg 39 
Form P45, SI 2003/2682 regs 36, 40 
income paid after, SI 2003/2682 
Tegs 37, 37A 
pension, on, SI 2003/2682 reg 36(3) 
cumulative basis, on— > 2% 
employee not paid weekly or 
monthly, where, Ges 3005/2682 
reg 24 Ms ASS 
employee paid ey ont greater 
intervals, SI 2003/2682 reg 25 
operation of, SI 2003/2682 reg 23 
requirement, SI 2003/2682 reg 22) 
employee’s code, by reference toy) 
SI 2003/2682'reg Zhe? isrameeseen-te 
higher rate codes, SI 2003/2682 reg 32. 192 
information to employees, ©) 
SI 2003/2682 regs 67,67A 9 
Inland Revenue, delivery Sfie cbeshl, 920g 
ret by, SI a apt sbsi 


g 213 | non) gobs 
nil tax = Fa SI 2003/2682. reg 33. % 2 
new employees— } Iscoutensi 


emergency code, SI 2003/2682 reg 45 
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PAYE — contd PAYE — contd 
deduction and repayment of tax — contd employer — contd 
new employees — contd information to be provided by, 
employee receiving Form P45, SI 2003/2682 regs 85, 94-96 
SI 2003/2682 reg 42 method of providing, SI 2003/2682 
Form P45 for current tax year, regs 211, 214 
SI 2003/2682 reg 43 returns by, SI 2003/2682 regs 85-93 
Form P45 for previous tax year, employment and support allowance, 
SI 2003/2682 reg 44 SI 2003/2682 regs 184A—184S 
Form P46, SI 2003/2682 regs 46-50, employment-related securities, on, ITEPA 
53 2003 § 698 
) late presentation of Form P45, end of year adjustments, informal, SP 
SI 2003/2682 regs 51, 52 Al Dy 
scope of provisions, SI 2003/2682 excluded business expenses, SI 2003/2682 
reg 41 ope 


failure to account for deductible tax— 


new pensioners ; rag 
appeal against determination, 


electronic version of forms, 


SI 2003/2682 reg 212 Pear eased es 
Form P46, SI 2003/2682 regs 57, 58 aes ee ieee Revenue, 
eer te Sh BAn3/2682 employee, liability of, SI 2003/2682 

: of ria reg 81 

oe ae 2 By ae inspection of PAYE records, certificate 
issue raid ans ae ries ep _ after, ST 2003/2682 reg 79 

SI 7003/268) rere notice an certificate, SI 2003/2682 
SRT AG eb te reg 78 
late P51 2003/2682 reg 60 P45, return and certificate, SI 2003/2682 

: reg 77 
other pension payer, PAYE peasion unpaid tax, determination of, 

ingame paid by, SI 2003/2682 SI 2003/2682 reg 80 

reg holiday pay, ST 2003/2682 regs 134-140 
scope of neta SI 2003/2682 incapacivipenelit, SI 2003/2682 

reg regs 173-180 
UK resident’s code treated as issued income 

by Inland Revenue, cash vouchers, ITEPA 2003 s 693 

SI 2003/2682 reg 59 credit-tokens, ITEPA 2003 s 695 

non-cumulative basis, on meaning, ITEPA 2003 s 683 

aggregation of payments, non-cash vouchers, ITEPA 2003 s 694 

SI 2003/2682 reg 29 readily convertible assets, in, ITEPA 
application of, SI 2003/2682 reg 26 2003 s 696 
employee not paid weekly or securities options, gains from, ITEPA 

monthly, where, SI 2003/2682 2003 s 700 

reg 30 value of asset, enhancing, ITEPA 2003 
general rule, SI 2003/2682 reg 27 ; S697 
modified rule, SI 2003/2682 reg 28 income support, SI 2003/2682 
short payment periods, payments in, _ regs 181-184 

SI 2003/2682 reg 31 information provided to employees— 


employer, by, SI 2003/2682 reg 94 
failure to deliver, SI 2003/2682 

regs 210-210C 
Forms P11D and P9D, SI 2003/2682 


notional payments, SI 2003/2682 reg 62 


repayment where no lon pert employed, 
SI 2003/2682 reg 6 
simplified deduction scheme 


reg 94 
personal gmpleyers ST 2003/2682 other earings of, SI 2003/2682 
re 
regs 94, 95 
records, SI 2003/2682 reg, 35 termination awards, ST 2003/2682 
trade disputes, absence due to, ree 96 
" Suse Res reg a f third party, by, SI 2003/2682 reg 95 
unpaid Icave, repayment during, interpretation and definitions, 
SI 2003/2682 reg, 63 SI 2003/2682 reg 2 
deductions working sheets, SI 2003/2682 interest on 
reg 66 overpaid tax, TA 1988 s 203(2)(dd); 
direct collection, SI 2003/2682 SI 2003/2682 regs 83, 116 
regs 141-147 recovery of, SI 2003/2682 reg 84 
directions, PR 16/9/08 unpaid or overdue tax, TA 1988 
electronic communications, ST 2003/2682 s 203(2)(d), (dd); ST 2003/2682 
regs 189-198 regs 82, 115 
incentive payments, SI 2003/2495 intern ee payment by, TA 1988 
large emplo yer D by, SI 2003/2682 )3B 
regs | jébaeske? s allowance, ST 2003/2682 
mandatory use of, SI 2003/2682 regs 148-172. 
regs 205— 210 mobile UK work force, TA 1988 s 203E; 


ITEPA 2003 s 691 
multiple schemes, ST 2003/2682 reg 98 
improper purpose, election for, 
ST 2003/2682 reg 99 


employee 
death of, SI 2003/2682 reg 38 
non-resident, ete, TA 1988 s 203D 


non-UK employer, TA 1988 s 203C net income, SI 2003/2682 reg 3 
employers non-cash vouchers, application to, TA 
death of, SI 2003/2682 reg 101 * 1988 s 203G 
failure to operate, tax issues, PR: notional payments, [TEPA 2003 s 710 
16/9/08. CRA EI bobs operation of scheme, TA 1988 5 203 
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PAYE — contd 
past cases, FA 1994 s 133 
payers treated as employers, SI 2003/2682 
reg 12 
pension payers treated as employees, 
SI 2003/2682 reg 11 
payment— 
agency workers, for, ITEPA 2003 s 688 
cheque, by, SI 2003/2682 reg 219 
determining, SI 2003/2682 reg 68 
intermediary, by, ITEPA 2003 s 687 
meaning, TA 1988 s 203A; ITEPA 
2003 s 686 
mobile UK workforce, in respect of, 
ITEPA 2003 s 691 
non-UK employer, employee of, 
ITEPA 2003 s 689 
non-resident employee, ITEPA 2003 
s 690 
quarterly tax periods, SI 2003/2682 
reg 70 
relevant, SI 2003/2682 reg 4 
time of, SI 2003/2682 reg 69 
tip sharing, provision for, ITEPA 2003 
s 692; SI 2003/2682 reg 100 
trade dispute, in event of, SI 2003/2682 
regs 71, 72 
penalty, regulations, breach of, TMA 
1970 s 98A 
profit sharing schemes, application to, TA 
1988 Sch 10 para 7 
readily convertible assets, application to, 
TA 1988 s 203F 
records, retention of, SI 2003/2682 reg 97 
recovery— 
determining, SI 2003/2682 reg 68 
employee, from, SI 2003/2682 reg 81 
proceedings, SI 2003/2682 reg 84 
regulations— 
power to make, TA 1988 s 203(2)+(10), 
ITEPA 2003 s 684 
provisions in, ITEPA 2003 s 684 
transitional provisions, ITEPA 2003 
Sch 5 Pt 10; SI 2003/2682 reg 220, 
Sch | 
relevant pension payments, SI 2003/2682 
reg 6 
repayments, ITEPA 2003 s 708 
repayments of unemployment benefit etc, 
persons claiming, to, TA 1988 s 204 
reserve forces, SI 2003/2682 regs 122-133 
retrospective tax provision, income 
subject to, SI 2003/2682 reg 36A 
closed tax year, in, SI 2003/2682 
reg 66A 
code, treatment as issued by HMRC, 
SI 2003/2682 reg 50A 
returns— 
annual— 
amounts, SI 2003/2682 reg 88 
benefits code employees, 
information provided for, 
SI 2003/2682 reg 87 
each employee, information 
provided for, SI 2003/2682 
reg 86 
Form P38A, SI 2003/2682 reg 74 
Forms P11D and P9D, SI 2003/2682 
reg 85 
Forms P35 and P14, SI 2003/2682 
regs 73, 73A 
notional payments, exclusions for, 
SI 2003/2682 reg 89 
other earnings, of, ST 2003/2682 
reg 85 
relevant payments liable to 
deduction of tax, at 2008/2682 
reg 73 
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PAYE — contd 
returns — contd 
annual — contd 
relevant payments not liable to 
deduction of tax, SI 2003/2682 
reg 74 
Form pas. meaning, SI 2003/2682 


reg 215 
Form P46, SI 2003/2682 regs 90, 215 
Form P46(Pen), meaning, SI.2003/2682 
reg 215 
quarterly, car becoming available or 
non-available, SI 2003/2682 reg 90 
right to make, ITEPA 2003 s 711 
termination awards— 
change in, SI 2003/2682 reg 92 
information to be provided, 
SI 2003/2682 regs 91, 96 
meaning, SI 2003/2682 reg 91 
more than one employer, where, 
ST 2003/2682 reg 93 
trade disputes, in case of, SI 2003/2682 
reg 75 
scope of provisions, TA 1988s 203(10), 
ITEPA 2003 s 682 
securities options, gains from, ITEPA 
2003 s 700 
self-assessment, SI 2003/2682 
regs 185-187 
service by post, SI 2003/2682 reg 216 
settlement agreements, TA 1988 s 206A, 
ITEPA 2003 s 703 
adjustment to scope of, SP 5/96 
calculation of tax payable, 
SI 2003/2682 reg 108; SP 5/96 
approximations in, ITEPA 2003 
s 705 


cancallbuont SI 2003/2682 reg 114 
commencement, SI 2003/2682 reg 112 
effect of, SI 2003/2682 reg 107 
flow chart for determining items to be 

included in, SP 5/96 
form of, SI 2003/2682 reg 111 
formal determination of tax payable, 

SI 2003/2682 reg 110. 
general earnings, exclusion from 

income, ITEPA 2003 s 706 
generally, SP 5/96 
impracticability of employer operating. 

PAYE on payment, SP 5/96. 
information to be provided by 

employers, SP 5/96 
interest— 

overpaid tax, on, SI 2003/2682 _ 
reg 11 6 
unpaid “ite on, ST 2003/2682 — 
reg 115 

irregular payments, SP.5/96 
national insurance contributions under, 

treatment of, SP 5/96 ~ 
payment of tax under, SI 2003/2682 

reg 109; SP’ 5/96" MOUDS 
power to make, SI 2003/2682 reg 105" 
qualifying general earhiigs, UP? | aionost 

SI 2003/2682 reg 1060 roo o sorts 
record keeping, SP 5/96 © 
records, inspection of, SI 2003/2682 


regeLbZ Hoge We yogis 
recovery proceedings, S1-2008/2 
reg 109 Uf 12 FS Sduosst 
relocation expenses, SP. 5/96. Of east, 
rights of appeal, SP 5/96. 9 in. 
wa a: sp ape may be recoy ered b 
Ys 
sums payable by employers under, 
ITEPA 2003 s 704 - rbepreys J-nonm 
Rips poe Scheme, overlap with, SP 
/96 > TE lo diteeb 


transitiodat arrangements, SP/5/96 siwlist 
variation, SI 2003/2682 reg 113 
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PAYE — contd 
settlement agreements, TA 1988 s 206A, ITEPA 


PENALTIES -— contd 
appeal against determination, TMA 1970 


2003 s 703 — contd 


withdrawal of agreement by inspector, 


SP. 5/96 
share options etc, gains from, TA 1988 


s 203FB; FA 1998 s 67, ITEPA 2003 


s 700 
shares ceasing to be subject to plan, FA 
2001 Sch 8 para 94 
social security benefits paid to— 
employment and support allowance, 
SI 2003/2682 regs 184A-184S 
incapacity benefit, SI 2003/2682 
regs 173-180 
income support, SI 2003/2682 
regs 181-184 
jobseekers’ allowances, SI 2003/2682 
regs 148-172 
special arrangements, SI 2003/2682 
tegs 141-147 
succession to business, ete, SI 2003/2682 
reg 102 
tax ree ITEPA 2003 s 685 
threshold, SI 2003/2682 reg 9 
trade disputes— 
absence due to, SI 2003/2682 reg 64 
additional return in case of, 
SI 2003/2682 reg 75 
payment in case of, SI 2003/2682 
regs 71; 72 
succession to business, SI 2003/2682 
reg 104 
trading arrangements within, TA 1988 
ss 203F—203H; FA 1998 ss 64-66 
troncs, ITEPA 2003 s 692 
year end adjustments, informal, SP);A11 


PAYMENT OF TAX 
cheque, by, TMA 1970 s 70A; FA 1994 
Sch 19 para 22 
corporation tax, TMA 1970 s 59D; FA 
1994 s 195 
deferred, suspension of penalties during 
agreement for, FA 2009 s 108 
electronic transfer, by, PR 1/4/93 
failure to make payments on time, 
penalty for, FA 2009 Sch 56 
foot-and-mouth disease, relief in case of, 
FA 2001 s 107 
generally, ITA 2007 s 951 
income tax, on account of, TMA 1970 
s 59A 
instalments, by, TA 1988 s 34(8); TCGA 
1992 s 280; PR 22/6/72 
internet, by, fees, SI 2008/2991 
managed payment plans, FA 2009 s 111 
payments made before passing of 
Finance Act, adjustments for— 
over-deductions, TA 1988 s 822 
under-deductions, TA 1988 s 821 
unpaid tax— 
disaster or emergency, in case of, 
interest relief, FA 2008 s 135 
PAYROLL GIVING SCHEME 
agency costs, contribution by employer 
to, TA 1988 s 86A , 
approval of, ITEPA 2003 s 715 
donations, meaning, ITEPA 2003 s 714 
operation of scheme, TA 1988 s 202; FA 
2000 s 38; ITEPA 2003 s 713;), 
SI, 1986/2211 
PENALTIES). ¢ 
accounts, incorrect — A 
capital gains tax; TMA 1970 ss 95, 97 
corporation tax, TMA 1970 ss 96, 97 
income tax, TMA 1970 ss 95, 97 
additional provision for, FA 2008 s 122) 
agency provisions, FA 2007 Se 24 
para 18 


s 100B, FA 2007 Sch 24 paras 15-17 
assessment, FA 2007 Sch 24 para 13 
avoidance of, PR 18/6/08 
award of, summary power of appeal 

Commissioners, TMA 1970s 53 
certificate of non-liability to income tax, 

incorrect— 

provision fraudulently or negligently, 
TMA 1970 s 99A(a) 
undertaking in, failure to comply with, 
TMA 1970.s 99A(b) 
company officers, liability of, FA 2007 

Sch 24 para 19 

court, proceedings before— 
Court of Session (as Court of 
Exchequer), TMA 1970 s 100D 
High Court, TMA 1970 s 100D 
criminal prosecution, interaction with, 

TMA 1970 s 104 
culpability, degrees of, FA 2007 Sch 24 

para 3 
deduction of income tax, refusal to allow, 

TMA 1970 s 106(1) 
disclosure, reductions for, FA 2007 Sch 24 

para 9 
documents, failure to produce, TMA 

1970 s 97AA 
double jeopardy, FA 2007 Sch 24 para 21 
evidence of profits, in proceedings, TMA 

1970s 101 
failure to make return, for— 

capital gains tax, TMA 1970s 93 
corporation tax, TMA 1970s 94 
income tax, TMA 1970s 93 
partnership, TMA 1970s 93A 
First-tier Tribunal, proceedings before, 

TMA 1970s 100C 
incorrect return, assisting in preparation 

of, TMA 1970 s 99 
interaction with other penalties, FA 2007 

Sch 24 para 12 
interest on, TMA 1970s 103A 
landfill tax, treatment of, TA 1988 

s 827(1C) 
late filing, automatic penalties, TMA 

1970 s 98A; ESC B45; SP Al4 
mitigation by Commissioners of Inland 

Revenue, TMA 1970's 102 
partnerships, liability of, FA 2007 Sch 24 

para 20 
potential lost revenue— 

delayed tax, FA 2007 Sch 24 para 8 
losses, FA 2007 Sch 24 para 7 
multiple errors, FA 2007 Sch 24 para 6 
normal rule, FA 2007 Sch 24 para 5 
return for, failure to make— 
capital gains tax, TMA 1970 s 93 
corporation tax, TMA 1970 s 94 
income tax, TMA 1970 s 93 
return, incorrect— 
capital gains, TMA 1970 ss 95, 97 
corporation tax, TMA 1970 ss 96;.97 
income tax, TMA 1970.ss 95, 97 
Scotland, criminal liability for false 
statements to obtain allowances, 

TMA 1970's 107 
Special Commissioners, proceedings 

before, TMA 1970s 100C 
special reduction, FA 2007 Sch 24 

para 11 
special returns, application to, TMA 1970 

98 


S 

standard amount, FA 2007 Sch 24 para 4 

suspension, FA 2007 Sch 24 para 14 

table of, FA 2007 Sch 24 para 1 

tax geared, two or more, for same tax, 
TMA 1970s 97A\) 

time limits, TMA 1970 s 103 
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PENALTIES — contd 
underassessment, for, FA 2007 Sch 24 
para 2 
unpaid tax, surcharge on— 
capital gains tax, TMA 1970 s 59C 
income tax, TMA 1970 s 59C 
value added tax, treatment of, TA 1988 
s 827(1) 
PENSION BUSINESS 
insurance company— 
exemption from tax, TA 1988 s 438 
repayment of tax credits and deducted 
tax, on account, procedure for, 
SI 1992/2326 
meaning, TA 1988 s 431B 


PENSION FUNDS 
tax credit, withdrawal of entitlement, 
F(No 2)A 1997 s 19 
PENSION PROTECTION FUND 
Board of, SI 2006/575 reg 2 
Inheritance Tax Act, application of, 
SI 2006/575 reg 33 
meaning, SI 2006/575 reg 3 
periodic compensation, payment of, 
SI 2006/575 reg 12 
regulations, FA 2005 s 102, SI 2006/575 
securing of payments, SI 2006/575 reg 13 
Tax Acts, application of, SI 2006/575 
transfers to, SI 2006/134 


PENSION SCHEME 
A-Day, preparing for, PR 6/3/06, PR 
17/3/06 
assessments, FA 2004 s 255 
benefit rights, pre-commencement 
schemes, FA 2004 Sch 36 Pt 3 
borrowing, unauthorised— 
arrangements, FA 2004 ss 184, 185 
money purchase arrangements, FA 
2004 ss 182, 183 
cash balance benefits, FA 2004 s 152(5) 
cleared payments, FA 2004 s 255B 
connected person, increase in rights on 
death, FA 2004 s 172B 
defined benefits arrangement, meaning, 
FA 2004 s 152(6) 
definitions, FA 2004 ss 279, 280 
de-registration— 
appeal against decision, FA 2004 s 159 
Ba he 1992 s 239A, FA 2004 
s 242 
grounds for, FA 2004 s 158 
notification, FA 2004 s 157 
documents or particulars, notice 
requiring, FA 2004 s 252 
appeal against, FA 2004 s 253 
failure to comply, FA 2004 s 259 
electronic payments, provision for, FA 
2004 s 255A 
employer cash inducement payments to 
members, tax and national insurance 
treatment of, PR 24/1/07 
false me penalty for, FA 2004 
S 


ill-health insurance contracts, 
pre-commencement schemes, FA 
2004 Sch 36 para 37 

increase in benefits, limit on, FA 2004 
s 172D 

information requirements, FA 2004 s 251, 
SI 2006/208 

insurance company, meaning, FA 2004 
$ 275 

insured schemes, transfers to, FA 2004 
s 266 

investment-regulated— 

taxable ie Epenty held by, FA 2004 


Re FA 2004 Sch aA 
para 12 


PENSION SCHEME -— contd 
investment-regulated — contd 
taxable property held by, FA 2004 s 174A — 
contd 
annual profits and deemed profits, 
FA 2004 s 185B 
apportionment to pension scheme, 
FA 2004 s 185D 
arrangements, FA 2004 Sch 29A 
para 5 
associated persons, FA 2004 
Sch 29A para 30 
deemed acquisition, FA 2004 
Sch 29A para 27-29 
deemed market value, FA 2004 
s 185C 
direct holding, FA 2004 Sch 29A 
para s14, 15 
disposal by person holding directly, 
FA 2004 s 185G 
gains from, FA 2004 ss 185F, 273ZA 
holding, FA 2004 Sch 29A para 13 
income from, FA 2004 ss 185A, 
273ZA 
indirect holding, FA 2004 Sch 29A 
paras 16-26 
interest in vehicle, disposal of, FA 
2004 s 185H 
meaning, FA 2004 Sch 29A para 6 
occupational pension schemes, FA 
2004 Sch 29A para 2 
related persons, FA 2004 Sch 29A 
para 4 
residential property, FA 2004 
Sch 29A paras 7-10 
schemes other than occupational 
pension scheme, FA 2004 « 
Sch 29A para | 
separate self-controlled section, FA 
2004 Sch 29A para 3 
tangible moveable, FA 2004 Sch 29A 
para |1 
tax paid, credit for, FA 2004 
ss 185E, 1851 
unauthorised payment, amount and 
timing of, FA 2004 Sch 29A 
Pt4 
loans to sponsoring employers, 
pre-commencement schemes, FA 
2004 Sch 36 para 38 
market value of assets, FA 2004 s 218 
meaning, FA 2004 s 150 
member— 
arrangement, meaning, FA 2004 s 152 
defined benefits, FA 2004's 152(7) 
hybrid arrangement, FA 2004s 152(8) 
meaning, FA 2004s 151. 
money purchase benefits, FA 2004 
s 152(4 POEL 
occupational. See OCCUPATIONAL» 
PENSION SCHEMES 4 
overseas— 
annual allowance charge, FA jaime - 
Sch 34 paras 8-12 rt 
country and requirements) categories 
of, SI 2006/206— 
double tax te meaning, FA 
2004 Sch 34 para20 
electronie communication of ret 
and information, SI 206/570. 0 
information requirements, SI 2006/208 
lifetime allowance charge, FA 200A TILA AS 
Sch 34 paras 13-19) shibeoo r 
meaning, FA 2004 s 150(7). veces LICR 
member payment charges, FA 2004. 
Sch 34 paras 1+7 © )))) x») oem@oni 
migrant member relief, FA 2004 Sch 330) 
UK provisions, application of, 95 
SI 2006/207 ! gtagq 
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PENSION SCHEME - contd 
payment of lump sums, winding-up to 
facilitate, FA 2004 s 265 
pension rates, reduction in, SI 2006/138 
personal. See PERSONAL PENSION 
SCHEMES 
power to split, FA 2004 s 274A 
registered. See REGISTERED 
PENSION SCHEMES 
relevant migrant members, SI 2006/212 
relevant valuation factor, FA 2004 s 276 
» return, FA 2004 s 250 
y failure to make, FA 2004 s 257 
scheme administrator— 
accounting for tax by, FA 2004 s 254 
return, FA 2004 s 260 
insurance company liable as, FA 2005 


§$ 2/3 
liability of, FA 2004 ss 271, 274 
pre-commencement schemes, FA 
2004 Sch 36 para 6 
meaning, FA 2004 s 270 
members, liability of, FA 2004 s 273 
pre-commencement schemes, FA 2004 
Sch 36 para 4 
trustees, etc, liability of, FA 2004 s 272 
tax charges— 
annual allowance— 
amount of, FA 2004 s 228 
cash balance arrangements, FA 2004 
ss 230-232 
defined benefits arrangements, FA 
2004 ss 234-236 
hybrid arrangements, FA 2004 s 237 
liability to, FA 2004 s 227 
money purchase arrangements, FA 
2004 s 233 
pension input period, FA 2004 s 238 
total per. pe amount, FA 
2004 s 229 
authorised seaatin payments, FA 2004 
s 207 ‘ 


de-registration, FA 2004 s 242 

lifetime allowance, FA 2004 s 214 
amount of, FA 2004 s 215 
benefit crystallisation events, FA 


004 s 216 
sary of liability, FA 2004 
ss 267, 269 
persons liable to, FA 2004 s 217 
pre-commencement schemes, FA 
2004 Sch 36 Pt 2 
scheme sanction— 
amount of, FA 2004 s 240 
discharge of liability, FA 2004 
ss 268, 269 
liability to, FA 2004 s 239 
scheme chargeable payment, FA 
2004 s 241 
short service refund lump sum, on, FA 
2004 s 205 
special lump sum death benefits, on, 
FA 2004 s 206 
transitional provisions, SI 2006/572 
ta ae lg payments, on, FA 2004 
s 20: 


crystallised rights, valuation of, FA 
2004 s 211 


surcharge, FA 2004 ss 209, 268 
surchargeable payments, FA 2004 
s 210 


surchargeable unauthorised 
employer payments, FA 2004 
s 213 


cicneupiclas wight, valuation of, 
FA 2004 s 212. 
tax reliefs— 
abolition, FA 2007 Sch 18— 
capital gains tax, FA 2004 s 187 


Index 


PENSION SCHEME - contd 
tax reliefs — contd 
employers’ contributions, for— 
cessation of business, on, FA 2004 
s 198 
deemed, FA 2004 s 199 
indirect, FA 2004 s 199A 
no other relief for, FA 2004 s 200 
power to restrict, FA 2004 s 196A 
provision for, FA 2004 s 196 
spreading, FA 2004 ss 197, 198 
income tax, FA 2004 s 186 
individual’s contributions, FA 2004 
s 195A 
inheritance tax exemptions, FA 2004 
s 203 
Inland Revenue contributions, FA 2004 
s 202 
members’ contributions, for— 
annual limit, FA 2004 s 190 
claim, making, FA 2004 s 194 
individuals, for, FA 2004 ss 188, 189 
methods of giving, FA 2004 s 191 
net pay arrangements, under, FA 
2004 s 193 
source, at, FA 2004 s 192 
transfer of shares treated as 
payment of, FA 2004 s 195 
transfers, reorganisations and winding up, 
transitional provisions, SI 2006/573 
unallocated employer contributions, 
allocation of, FA 2004s 172C 
valuation assumptions, FA 2004 s 277 


PENSION SCHEME, UNAPPROVED 
benefits under— 
charge to tax, TA 1988 ss 596A, 596B, 
596C, ITEPA 2003 s 394 
lump sums, ITEPA 2003 s 397 
old s 222 schemes, from, ITEPA 
2003 s 395A 
definitions, ITEPA 2003 s 400 
employment income, treated as— 
application of provisions, ITEPA 
2003 ss 393, 395 
lump sums excluded, ITEPA 2003 
s 396 


transitional provisions, ITEPA 2003 
Sch 5 Pt 6 
employment-related loans, treatment of 
interest on, ITEPA 2003 s 399 
valuation, ITEPA 2003 s 398 
closed or frozen schemes, changes after 
5 April 1980, ESC A33 
retirement benefits scheme— 
main charging provisions, earnings not 
within, ITEPA 2003 s 389 
PENSIONS 
See also FOREIGN PENSIONS; 
OCCUPATIONAL PENSION SCHEMES; 
PENSION SCHEMES, UNAPPROVED; 
PERSONAL PENSION SCHEMES 
disability, excess over ordinary level, 
exemption for, ESC A62 
divorce, sharing on, PR 4/00 
exemptions from tax— 
armed forces early departure scheme, 
lump sum provided under, ITEPA 
2003 s 640A 
bravery awards, ITEPA 2003 s 638 
disablement, employment ceased due 
to, ITEPA 2003 s 644 
former miners’ allowances in lieu of 
coal, ITEPA 2003 s 646 
lump sums, ITEPA 2003 s 637 
Malawi, Trinidad and Tobago and 
Zambia government pensions, 
ITEPA 2003 s 643 
military or war service, death due to, 
ITEPA 2003 ss 639, 640 
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PENSIONS -— contd 
exemptions from tax — contd 
National-Socialist persecution, 
compensation for, ITEPA 2003 
s 642 
non-UK resident taxpayers— 
Central African Pension Fund, 
from; ITEPA 2003 s 648 
Commonwealth government 
pensions, ITEPA 2003 s 649 
foreign residence condition, ITEPA 
2003 s 647 
Overseas Pensions Act 1973, under, 
ITEPA 2003 s 651 
Overseas Service Act 1958, under, 
ITEPA 2003 s 652 
Overseas Service Pension Fund, 
from, ITEPA 2003 s 653 
Overseas Superannuation Scheme, 
from, ITEPA 2003 s 650 
Pensions (India, Pakistan and 
Burma) Act 1955, under, 
ITEPA 2003's 654 
social security pension increases in 
respect of children, ITEPA 2003 
s 645 
wounds and disability pensions, ITEPA 
2003 s 641 
foreign— 
application of provisions, ITEPA 2003 
s 573 
meaning, ITEPA 2003 s 574 
person liable for tax, ITEPA 2003 
s 576 
pre-1973, ITEPA 2003 ss 629-632 
taxable income, ITEPA 2003 s 575 
House of Commons Member’s Fund— 
application of provisions, ITEPA 2003 
s 619 


meaning, ITEPA 2003 s 620 
person liable for tax, ITEPA 2003 
s 622 
taxable pension income, ITEPA 2003 
s 621 
income from— 
structure of provisions, ITEPA 2003 
s 565 
tax on— 
amount of, ITEPA 2003 s 567 
nature of charge, ITEPA 2003 s 566 
person liable for, ITEPA 2003 s 568 
provisions referred to, ITEPA 2003 
s 566(4) 
judicial, taxation of, SI 2006/497 
lump sums, exemption, ITEPA 2003 s 637 
overseas government, paid in UK— 
ieee of provisions, ITEPA 2003 
s 


person liable for tax, ITEPA 2003 
s 618 


taxable ees income, ITEPA 2003 

s 
deduction from, ITEPA 2003 s 617 » 

registered pension schemes, under: See 
REGISTERED PENSION 
SCHEMES 

social security— 

applicable year of assessment, 
meaning, F(No 2)A 2005 s8 


se pe of provisions, ITEPA 2003 
s 


lump sum— 
charge to income tax, F(No 2)A 
2005 s 7 
meaning, F(No 2)A 2005 s 9 
person liable for tax, ITEPA 2003 
s 579 
taxable income, ITEPA 2003 s 578 


PENSIONS -— contd 
United Kingdom— 
application of provisions, ITEPA 2003 
s 569 
person liable for tax, ITEPA 2003 
s 572 
taxable income, ITEPA 2003 s 571 
voluntary payment, including, ITEPA 
2003 s 570 
voluntary annual payments 
application of provisions, ITEPA 2003 
s 633 
persons liable for tax, ITEPA 2003 
s 636 
taxable income, ITEPA 2003 ss 634, 
635 


PERMANENT HEALTH INSURANCE 
See BENEFITS IN KIND 
PERSONAL ALLOWANCE 
See PERSONAL RELIEFS 
PERSONAL EQUITY PLAN (PEP) 
manager— 
dedugtion: of tax at source, ITA 2007 
s 935 
plan— 
a for, generally, SI 1989/469 


4 
ete TA 1988 s 333; SI 1989/469 
tax, exemption from— 
capital gains tax, TCGA 1992's 151 
income tax, TA 1988 s 333(1) , 


PERSONAL PENSION SCHEMES 
See also OCCUPATIONAL PENSION 
SCHEMES 
annuities, provisions applied] ITEPA. 2003 
s 595 


aopraedael scheme— ) 
DSS contributions, grossing up, 
SI 1988/1012 
approval of— 
discretion to approve, SI 1998/729 
provisional, SI 1987/1765 
withdrawal of approval, TCGA 1992 
s 239B 
contributions to, tax exemption, ITEPA 
2003 s 308 
income withdrawals— 
application of provisions, ITEPA 2003 
s 598 
person liable for tax, ITEPA 2003 
s 600 
taxable pension income, ITEPA 2003 
s 599 , 2GbG: 
information, provision of, SI 1995/3103 
meaning, ITEPA 2003 s 604. - 
member’s contribution, relief. Ola 
tax at source, deduction of, 
SI 1988/1013 
minimum contribution by DSS, 
SI 1988/1012 
mis- Ale d pentane tax relief, FA 1996 
pert Table for tax, ITEPA 2003 s 397 
small lump sum retirement benefits 
schemes, ESC A95*8!0°G Beenonras 
tax relief on contributions, ESC Ai6e 
effect on age-related allowances, ESC 
A102 . 290 
taxable pension income, ‘TEPA 2003)" 
s 596 nt ig iat tex ths te hfe 
unauthorised payment, ITEPA 2003 
ss 601-603 durooldgegisdotis 
withdrawal of npppnemnite rhe 4 1992 
s 239B 


PERSONAL PORTFOLIO BONDS | ony 
application of provisions to, SI 1999/1029 
reg 6 2toifay xs} 
computation of gains, SI 1999/1029: apie — 
definition, SI. 1999/1029 reg4. 


12465 Index 


PERSONAL PORTFOLIO BONDS -— contd 
policies or contracts subject to special 
exclusions, SI 1999/1029 reg 3 transfer of relief — contd 
yearly charge to tax etc, TA 1988 s 553C relief greater than income, TA 1988 
PERSONAL RELIEFS s 257BB 
adjusted net income limit— unused relief, ITA 2007 ss 51-53 
definition, ITA 2007 s 58 year of marriage, in, ITA 2007 s 54 
indexation, ITA 2007 s 57 non-residents, entitlement to, TA 1988 
age allowance, relief, TA 1988 s 278; SP 7/85 
s 257(2)-(5); FA 2005 s 9 overview, ITA 2007 s 33 


annuities for dependants, compulsory partners’ entitlement to, SP A18 
personal allowance— 


PERSONAL RELIEFS — contd 
married couple’s allowance — contd 


; 


) payments to secure, TA 1988 ss 273, 
274 


blind person’s allowance, TA 1988's 265; 
ESC A86 

calculation of income tax liability, and, 
ITA 2007 s 34 

election for transfer, ITA 2007 s 40 

generally, ITA 2007 s 38 

indexation, ITA 2007 s 57 

residence of claimants, ITA 2007 s 56 

transfer to spouses or civil partners, 
ITA 2007 s 39 

year of death, in, ITA 2007s 41 


calculation of income tax liability— 


generally, ITA 2007 s 24 
supplementary, ITA 2007 s 25 


children, additional relief for— 


cessation of effect, FA 1999 s 33 
resident with claimant, meaning, RD 7 
children’s tax credit, Sch 13B 
civil partners, for— 
election for partial transfer back, ITA 
2007 s 49 
election to transfer, ITA 2007 ss 47-50 
entry into partnership on or after 
5 December 2005, where, ITA 
2007 s 46 
indexation, ITA 2007 s 57 
introduction, ITA 2007 s 42 
joint election to transfer, ITA 2007 s 48 
minimum amount, ITA 2007 s 43 
procedure for elections, ITA 2007 s 50 
residence of claimants, ITA 2007 s 56 ~ 
supplementary provisions, ITA 2007 
s 55 


transfer back of unused relief, ITA 
2007 s 52 

transfer of unused relief, ITA 2007 
ss 51-53 

year of entry into partnership, in, ITA 
2007 s 54 


entitlement to, on claim made, TA 1988 
s 256 


indexation of, TA 1988 s 257C, FA 1998 


s 27(2), ITA 2007 s 57, SI. 2005/3327 


life assurance premiums, TA 1988 


ss 266-270 


married couple’s allowance—. 


election for partial transfer back, ITA 
2007 s 49 

election to new rules, ITA 2007 s 44 

election to transfer, ITA 2007 ss 47-50 

entitlement to, TA 1988 s 257A 

indexation, ITA 2007 s 57 

introduction, ITA 2007 s 42 

joint election to transfer, ITA 2007 s 48 

marriage before 5 December 2005, 
where, ITA 2007 s 45 

marriage on or after 5 December 2005, 
where, ITA 2007 s 46 

minimum amount, ITA 2007 s.43 

more than one wife, PR 16/2/78 

procedure for elections, ITA 2007 s 50 

residence of claimants, ITA 2007 s 56. 

wre mie pete ITA: engi 


transfer of ueliefonic 


election, TA 1988 s. 257BA\.- sug sow 


calculation of income tax liability, ITA 
2007 s 34 

entitlement to, TA 1988 s 257(1) 

indexation, ITA 2007 s 57 

PeTBOBS aged 65 to 74, for, ITA 2007 
s 36 

persons aged 75 and over, for, ITA 
2007 s 37 

PeBers aged under 65, for, ITA 2007 

35 


eee of claimants, ITA 2007 s 56 
year of death, in, ITA 2007 s 41 
persons aged 65:to 74, for— 
generally, ITA 2007 s 36 
indexation, ITA 2007s 57 
persons aged 75 and over, for— 
generally, ITA 2007 s 37 
indexation, ITA 2007 s 57 
residence of claimants, ITA 2007 s 56 
widow’s bereavement allowance, cessation 
of effect, FA 1999 s 34 
year of death, in, ITA 2007 s 41 


PERSONAL REPRESENTATIVES 


capital gains tax— 
charge to, TCGA 1992 s 65 
continuity of, TCGA 1992 s 62(3) 
expenses incurred by, allowance for, SP 
7/81 


income tax provisions, application of, 
TMA 1970 s 77 
private residence, holding, TCGA 1992 
s 225A : 
company distributions, income consisting 
of, tax treatment, F(No 2)A 1997 
s 33 
declarations of non-UK residence, ITA 
2007 s 860 
definition, ITA 2007 s 989 
income tax— 
charge to tax, date of death, to, 
liability for, TMA 1970 s 74 
generally, TMA 1970 s 40; FA 1989 
s 15] 
meaning, TA 1988 s 701(4) 
residence of, FA 1989 s 111, ITA 2007 
s 834 


scttlonanih ITA 2007 s 483 
small holdings, ITA 2007 s 640 


PETROL 


See CAR FUEL 


PETROLEUM REVENUE TAX 


See also OIL TAXATION” 

deduction for, TA 1988 s 500 

repayment of, interest on, exempt from 
corporation tax, TA 1988 s 501 

supplementary duty, deduction for, FA 
1989 s 127 


PLANT 


See MACHINERY AND PLANT 


PLANT AND MACHINERY 


See MACHINERY AND PLANT 


POLICE 


rent allowances, PR 10/2/86 


POOLS PAYMENTS, 


See FOOTBALL POOLS 


POOLS SYNDICATES | 


See FOOTBALL POOLS 
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POST-CESSATION EXPENDITURE 
See SCHEDULE D CASES I AND II 
POST-CESSATION RECEIPTS 
See SCHEDULE D CASES I AND IL 
POSTPONEMENT OF TAX 
procedure, TMA 1970 s 55 
POST-WAR CREDITS 
repayment of, FA 1972 s 131 
POTATO QUOTAS 
roll-over relief, TCGA 1992 s 155 Class 5 
PREMIUMS FOR LEASES 
See LEASE PREMIUMS 
PRE-TRADING EXPENDITURE 
See TRADING EXPENDITURE 
PRINCIPAL PRIVATE RESIDENCE 
See PRIVATE RESIDENCE EXEMPTION 
PRIVATE FINANCE INITIATIVE 
transfer pricing, PR 6/4/09 
PRIVATE MEDICAL INSURANCE 
See MEDICAL INSURANCE RELIEF 
PRIVATE RESIDENCE EXEMPTION 
capital gains tax, relief from— 
amount of relief— 
change of use, adjustment for, 
TCGA 1992 s 224(2) 
general principles, TCGA 1992 
s 223(1), (2) 
last 36 months, TCGA 1992 
s 223(1), (2)(a), (5), (6) 
letting, restriction for, TCGA 1992 
s 223(4); SP D15, SP 14/80 
period of absence— 
effect of, TCGA 1992 5 223(3) 
employment elsewhere, ESC D4 
husband and wife, ESC D3 
meaning, TCGA 1992 s 223(7) 
period of ownership, meaning, 
TCGA 1992 s 223(7) 
trade or business use, exclusive, 
exclusion of, TCGA 1992 
s 224(1) 
apportionment of consideration, 
TCGA 1992 s 222(10) 
choice of residence— 
general rule, TCGA 1992's 222(5) 
time limit, extension of, ESC D21 
delay in taking up residence, ESC D49 
dependent relative, occupation by, 
TCGA 1992 s 226; ESC D20 
employer, sale under agreements with, 
TCGA 1992 s 225C 
gardens, PR June 1976; RI 119 
grounds, RI 119 
houseboats, PR 21/3/85 
husband and wife— 


divorce, disposal in connection with, 


TCGA 1992 s 225B 
general rule, TCGA 1992 5 222(6) 
separated couple, ESC D6 
inheritance tax chargeable, where, 
TCGA 1992 s 226A 
exceptions, TCGA 1992 s 226B 
intention to realise gain from disposal, 
exclusion for, TCGA 1992 
$ 224(3) 
job-related accommodation, 
interaction with, TCGA 1992 
s 222(8), (9) 
operation of relief, TCGA 1992 
ss 222-226 
period of ownership, meaning, TCGA 
1992 s 222(7) 
permitted area, meaning, TCGA 1992 
s 222(2)-(4) 
personal representative, held by, 
TCGA 1992 s 225A; ESC D5 
relocation company, use of, ESC D37 
pa couple, treatment of, ESC 


PRIVATE RESIDENCE EXEMPTION ~ contd 
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capital gains tax, relief from — contd 
settlement, occupation by beneficiary 
of, TCGA 1992 s 225 
unrelated joint occupiers, RI 22 
interest paid, relief for. See INTEREST 
PAYABLE 


PROFESSIONS 


assessment under Schedule D Case II, TA 
1988 s 18(3) 
capital allowances, ITA 2007 ss 75-79 
carry-back trade loss relief, ITA 2007 
ss 89-94 
carry-forward trade loss relief, ITA 2007 
ss 83-88 
change of ownership of, FA 1994 s 216 
double counting, ITA 2007 s 63 - 
early years, in, ITA 2007 ss 72+74 
farming, ITA 2007 ss 67-70 
foreign trades, ITA 2007 s 95 
general income, ITA 2007 ss 64-65 
hobby farming, ITA 2007 s 67 
market gardening, ITA 2007 ss 67-70 
non-partners, ITA 2007 s 61 
overview, ITA 2007 s 60 
partners, ITA 2007 s 62 
plant and machinery, capital allowances 
for, CAA 2001 s 251 
post-cessation, ITA 2007 ss 96-101 
roll-over relief, application to, TCGA 
1992 s 158(1)(c) 
specific trades, and, ITA 2007 ss 80-82 
terminal trade loss relief, ITA 2007 
ss 89-94 
uncommercial trades, ITA 2007 s 66. 
use as CGT loss, ITA 2007 s 71 
vocations, and, ITA 2007 s 59 


PROFIT-RELATED PAY SCHEMES 


agricultural pay, FA 1999 s 46 

extraordinary items in accounts, ESC B44 

transitional provisions pre-phasing out, 
FA 1998 Sch 11 


PROFIT SHARING SCHEMES 


appropriate percentage, TA 1988 Sch 10 
para 3 
capital receipts, TA 1988 Sch 10 para 4 
company reconstructions, TA 1988 
Sch 10 para 5 
costs of establishing, deduction for, TA 
1988 s 84A 
disposal of shares, capital gains tax, 
computation of, TCGA 1992 
s 238(2), (3) 
excess shares, TA 1988 Sch 10 para 6 
meanings, TA 1988s 187(2) ©) | 
operation of relief, TA 1988 ss 186, 187 
participant— 
absolutely entitled to shares, TCGA’ 
1992 s 238(1) 
contractual obligations of 2 ay 
aa sere on, TA 1988 ‘Sch’ 10° 


al 
PAYE, sopidatien of, TA 1988 seh 10 
para 7 
period of retention, TA 1988 Sch 10 
para 2 qoguels4a 
qualifying corporate bond; application to, 
TA 1988 Sch 10 para5A 
relevant age, meaning, TA 1988 Sch 10 


para 3A Auealw 
transitional provisions, ITEPA 2003 Sch 5 fn 
Pt 8 gar srory 
trustees, payments to, dedution ‘fon TAO 
1988 s 85 » be sonsbize1 
phasing out, FA 2000 s 5 Malasnrphgque 
unauthorised shares, TA ae! Sch 10, 
para 6 asst! 


workers’ co-operatives, FA 1986 Ss. 24 


!) 
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PROFITS 


See also TRADING INCOME (ITTOIA 
2005); PROPERTY INCOME (ITTOIA 
2005) 

accountancy practice, PR 12/4/95 

computing — 

accounting basis, FA 1998 s 42 

approved profit sharing scheme, 
payments to trustees of, TA 1988 
s 85 

business link organisation, 
contributions to, TA 1988 s 79A 

car or motor cycle hire, TA 1988 
ss 76ZN, 76ZO 

cemeteries, expenditure in connection 
with, TA 1988 s 91 

change of basis, adjustment on, FA 
2002 s 64, Sch 22 

charitable donations, contributions to 
agent’s expenses, TA 1988 s 86A 

counselling and outplacement services, 
payments for, TA 1988 s 76ZC 

dealing in land, TA 1988 s 99 

debts deducted and then released, TA 
1988 s 94 

deductions not allowable, general rules 
as to, TA 1988 s 74 

double relief, exclusion, TA 1988 s 368 

employee share ownership trusts, costs 
of establishing, TA 1988 s 85A 

Export Credit Guarantee Department, 
payments to, TA 1988 s 88 

farm animals, treatment of, TA 1988 
s 97 

interest paid to non-residents, TA 1988 
s 82 

irrecoverable debts, TA 1988 s 89 

loan relationships, FA 1996 s 80 

local enterprise agency, contributions 
to, TA 1988s 79. 

local enterprise company, contributions 
to, TA 1988 s 79A 

local enterprise organisation, 
contributions to, TA 1988 s 76ZK 

method of bringing amounts into 
account, FA 1996 s 82 

mineral exploration and access, TA 

88s 9 


patent fees etc and expenses, TA 1988 
s 83 


pools payments to support games, FA 
1991 s 
profit sharing scheme, costs of 
establishing, TA 1988 s 84A 
receipts and expenses, FA 1998 s 46 
redundancy payments, TA 1988 
ss T9ZF-79ZJ 
redundant employees, additional 
payments to, TA 1988 s 90 
restrictive undertakings, payments for, 
TA 1988 s 76ZA 
retraining courses, payments for, TA 
1988 ss 76ZD, 76ZE 
seconded employees, for, TA 1988 
s 76ZB 
share option, costs of establishing, TA 
1988 s 84A 
taxable premiums etc, TA 1988 s 87 
tied premises, TA 1988 s 98 
trading stock— 
transfer, FA 1994 Sch 24 para 12 
valuation at discontinuance of trade, 
TA 1988 ss 100, 102 
training and enterprise council, 
contributions to, TA 1988 s 9A 
unpaid remuneration, TA 1988 
ss 76ZL, 76ZM ° 
urban regeneration comp 
contributions to, TA | 1988 s 76ZK 


PROFITS — contd 


computing — contd 
waste disposal, payment sin connection 
with, TA 1988 ss 91A, 91B 
work in progress, TA 1988 ss 101, 102 
crime, expenditure involving, exclusion of, 
TA 1988 s 577A 
no unauthorised deductions, TA 1988 
s 817 
taxation— 
computing. See COMPUTING 
mines, quarries etc, TA 1988 s 55 


PROPERTY BUSINESS 


company starting or ceasing to be within 
charge to corporation tax, CTA 
2009 s 289 
furnished holiday lettings. See 
FURNISHED HOLIDAY 
LETTINGS 
furnished lettings. See FURNISHED 
LETTINGS 
generating income from land— 
activities not for, CTA 2009 s 208 
meaning, CTA 2009 s 207 
intangible fixed assets held as assets of, 
CTA 2009 s 748 
lease, effective duration of, CTA 2009 
ss 243-245 
lease, meaning, CTA 2009 s 291 
meaning, CTA 2009 s 204 
mutual, provisions applying, CTA 2009 
s 260 
overseas— 
adaptation of rules, CTA 2009 s 290 
meaning, CTA 2009 s 206 
overseas land, adaptation of rules, CTA 
2009 s 290 
overview of provisions, CTA 2009 s 203 
payment of tax by instalments, CTA 2009 
s 236 


post-cessation receipts— 
allowable deductions, CTA 2009 s 285 
amounts treated as, CTA 2009 s 283 
charge to tax, CTA 2009 s 280 
extent of, CTA 2009 s 281 
election to carry back, CTA 2009 s 286 
meaning, CTA 2009 s 282 
transferee not carrying on UK 
property business, transfer of 
rights, CTA 2009 s 284 
premises, meaning, CTA 2009 s 291 
premium, assumption as to payment of, 
CTA 2009 s 246 
priority rules, CTA 2009 ss 287, 288 
profits— 
additional calculation rule— 
circumstances for applying, CTA 
2009 s 227 
deduction of expenses, restrictions 
on, CTA 2009 s 
special cases, CTA 2009 s 229 
statement of, CTA 2009 s 228 
unreduced amount, meaning, CTA 
2009 s 230 
unused amount, meaning, CTA 2009 
s 230 
amount treated as receipt— 
lease granted at undervalue, 
assignment for profit of, CTA 
2009:ss 222; 223, 2 
lease premium, CTA a s 217 
lease premium, work required, 
where, CTA 2009 s 218 
sale and leaseback transactions, 
CTA 2009 ss 225, 226, 239 
sales with right to reconveyance, 
CTA 2009 ss 224, 226, 238 
sums payable instead of rent, CTA 
2009's 219 
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PROPERTY BUSINESS - contd 
profits — contd 
amount treated as receipt — contd 
surrender of lease, sums paid for, 
CTA 2009 s 220 
variation or waiver of terms of 
lease, sums paid for, CTA 2009 
$221 
amounts brought into account, CTA 
2009 s 213 
change of basis, adjustment on— 
application of provisions, CTA 2009 
s 261 


positive and negative, giving effect 

to, CTA 2009 s 262 
charge to tax, CTA 2009 s 209 
deductions— 

additional calculation rule, CTA 
2009 s 233 

expenses, for, CTA 2009 ss 231-233 

lease as part of premises, restrictions 
for, CTA 2009 s 234 

limit on, CTA 2009 s 235 

energy-saving items, expenditure on, 
CTA 2009 ss 251-253 

rules prohibiting and allowing, CTA 
2009 s 214 

sea walls, expenditure on, CTA 2009 
ss 254-257 

derivative contracts rules, and, CTA 
2009 s 211 
integral features, expenditure on, CTA 
2009 s 263 
interpretation, CTA 2009 s 247 
loan relationship rules, and, CTA 2009 
s 211 
mineral royalties, relief for, CTA 2009 
s 258 
overview of provisions, CTA 2009 
s 215 
proposed determinations, appeals 
against, CTA 2009 ss 240-242 
receipts and expenses, items treated s, 
CTA 2009 s 212 
receipts on acquisition of business, 
CTA 2009 s 249 
reductions, limit on, CTA 2009 s 235 
reverse premiums, treatment as 
receipts, CTA 2009 s 250 
short-term lease, meaning, CTA 2009 
s 216 
trading income rules, application of, 
CTA 2009 s 210 
s 39(4) concern, rent receivable in 
connection with— 
charge to tax, CTA 2009 s 270 
meaning, CTA 2009 s 271 
mineral royalties— 

HMRC Commissioners, 
determination by, CTA 2009 
$276 

meaning, CTA 2009 s 274(2) 

mineral lease or agreement, 
meaning, CTA 2009 s 274(1) 

minerals, meaning, CTA 2009 
s 274(3) 

Northern Ireland, definitions in, 
CTA 2009 s'275 

relief for, CTA 2009 § 273 

owner of mineral rights, management 
expenses, CTA 2009 s 272 
sale of land, apportionments on; CTA 
2009 s 259 
UK, meaning, CTA 2009 s 205 
wayleaves, rent receivable for— 
charge to tax, CTA 2009 ss 277, 279 
meaning, CTA 2009 s 278 
PROPERTY INCOME (CTA 2009) 
business. See PROPERTY BUSINESS 
overview of provisions, CTA 2009 s 202 
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PROPERTY INCOME (CTA 2009) — contd 


transitional provisions, CTA 2009'Sch 2 
Pi 


PROPERTY INCOME iT FOr 2005) 


adjustment income— 
adjustment income and expense, 
ITTOFA 2005 ss 333, 334 
change of basis, adjustment on, ' 
ITTOIA 2005 ss 329-332 
company starting/ceasing to be within 
charge to income tax, ITTOIA 2005 
s 362 
furnished holiday accommodation— 
definition, ITTOIA 2005 ss 323-326 
separate profit calculations, ITTOTA 
2005 ss 327, 328 
lease, meaning of, ITTOIA 2005 s 364 
overseas property income— ; 
charge to tax on, ITTOTA 2005 s 357 
income charged, ITTOTA 2005 s 359 
meaning of, ITTOIA 2005's 358 - 
person hable, ITTOIA 2005 s 360 
personal representatives, changes in, 
ITTOIA 2005 s 361 
post-cessation receipts— 
application to Schedule A business, 
ITTOIA 2005 s 356 
charge to tax on, ITTOIA 2005 
ss 348-352 
meaning of, ITTOIA 2005 ss 353-355 
premises, meaning of, ITTOIA 2005 s 364 
property business— 
acquisition of business, ITTOIA 2005 
s 310 
apportionment of profits, ITTOIA 
2005 s 275 
apportionment on sale of land, 
ITTOIA 2005 s 320 
calculation of profits, ITTOIA 2005 
ss 272-274 
charge to tax on, ITTOIA 2005 
ss 268-271 
energy-saving items, deductions for, 
ITTOIA 2005 ss 312-314, 
SI 2007/3278 
furnished lettings, ITTOIA 2005 s 308 
generating income from land, ITTOIA 
2005 ss 266, 267 
lease premiums etc— 
additional calculation rule for — 
certain receipts, hppa’ a 
ss 287-290, 296 
administrative provisions, ITTOIA 


2005 ss 299-302. 
amounts treated as recei girs 
ITTOIA 2005 ss 217-286 
deduction for certain. ts, 


ITTOIA 2005 ss 291-294, 296 
duration of leases, ITTOIA 2005 
$s303+3052 nid sivebaty svitoni: 
interpretative provisions, ITTOIA 
12005 :ss:306;:307e2 ted Hhittiaris 
payment of tax by instalments, — 
ITTOIA 2005:s:299) > 50! 92 
TA 1988, fae | with, ITTOIA. 
2005 962298205) oligo otnde 
mineral peas ITTOIA 2005's 319 
mutual business, ITTOIA 2005s)3215 
overseas property business, meaning, 
ITTOIA 2005 $265 )s5iSoie dhibs1 
overview, ITTOIA 2005s 260 «ne 
priority rules, ITTOIA 2005 ss 261; 0 
262 v2 2801 AT 
rent-a-room wiieed ITTOIA 2005 s 309.3% 
reverse premiums, ITTOIA 2005's 311 
sea walls, deductions for expenditure 910 
on, ITTOIA 2005 ss 315-318 ~ 
UK property business, meaning, = 
ASITEOEFAI2005.s 2646) teditiaoo 
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PROPERTY INCOME (ITTOIA 2005) — contd 


rent, certain types receivable— 
UK electric-line wayleaves, ITTOIA 
2005 ss 344-348 
UK ITTOIA 2005 s 12(4) concern, 
ITTOIA 2005 ss 335-343 
trustees, changes in, ITTOIA 2005 s 361 


-PROPERTY LOSS RELIEF 


; 


carry-forward— 
generally, ITA 2007 s 118 
operation, ITA 2007 s 119 
y furnished holiday accommodation, ITA 
2007 s 127 
general income, against— 
applicable amount of the loss, ITA 
2007 s 122 
business having relevant agricultural 
connection, ITA 2007 s 123 
generally, ITA 2007 s 120 


) capital allowances connection, loss 


having, ITA 2007,s 123 
operation, ITA 2007 s 121 
supplementary provisions, ITA 2007 

s 124 


overview, ITA 2007 s 117 
post-cessation— 
' CGT loss, ITA 2007 s 126 
generally, ITA 2007 s 125 
PUBLIC AUTHORITIES 
See also LOCAL AUTHORITIES 
roll-over relief, application to, TCGA 
1992 s 158(1)(a) 
PUBLIC FUNDS 
requirement to make return of, by payer, 
TMA 1970 s 18A 


‘PURCHASE BY COMPANY OF OWN 


SHARES 
arrangements, meaning, SP 2/82 
associated person, Ravine TA 1988 
s 227; SP 2/82 
clearance, advance, by iudiaad Revenue, 
TA 1988 s 225; SP 2/82 
connected persons— 
meaning, TA 1988 s 228 
prohibition of vendor with purchaser 
company, TA 1988 ss 223(1), 224 
return by, TA 1988 s 226(2) 
corporate shareholder, distribution 
received by, treatment of, SP 4/89 
dealer’s receipts, treatment of, TA 1988 
s 95 
deceased person’s estate, ownership by, 
TA 1988 s 229(2) 
distribution, application to, TA 1988 
s 229(3) 
group, meaning, TA 1988 s 222(9) 
meer 7 hy" power to obtain, TA 1988 
s 
inheritance tax, 5 OR: of, TA 1988 
s 219(1)() 
meanings, TA 1988 s 229( 1) 
operation of scheme, TA 1988 s 219 
ownership, period of, vendor, by, TA 1988 
220(5)49 


personal representatives, position of, SP 
2/82 


purchaser, member of group, effect on 
vendor's interest, TA. 1988 s 222 
quoted comer shares in, relief not 
available on, TA 1988 s ks 
229(1) 
residence, vendor, of, TA 1988 ~ 
s 220(1)+(4) 
retepmnpany, by, TA-1988-s 226(1)" 
oe & s 
connected person, by, aoe 1988 s 22602). 
scheme or a1 A A 1988. ts 
ss 223(2), (3), 224 rc Browrory be 
substantially the Whole, meaiting;; SP. 2/82 


Index 


PURCHASE BY COMPANY OF OWN SHARES 


— contd 
trade, benefit of, TA 1988s 219(1)(a): SP 
2/82 
trust, ownership by, TA 1988 s 229(2); SP 
2/82 


unquoted company, shares in, relief 
restricted to, TA 1988 s 219(1) 
vendor— 
interest, reduction of, TA 1988 ss 221, 
ownership, period of, by, TA 1988 
s 220(5)+9) 
residence of, TA 1988 s 220(1)-(4) 
PURCHASED LIFE ANNUITIES 
capital element— 
determination of, TA 1988 ss 656-658 
non-UK insurer, purchase from, 
SI 2008/562 regs 9-20 
penalties, SI 2008/562 reg 26 
procedure on purchase, SI 2008/562 
regs 3-8 
record-keeping and provision of 
information, SI 2008/562 regs 21-25 


QUALIFYING CORPORATE BONDS 
chargeable gain, exemption of, TCGA 
1992s 115 
charity, to, gift of, RI 23 
death of holder, RI 36 
debenture— 
application to, TCGA 1992 s 117(6A) 
meaning, TCGA 1992 s 251(6) 
debt on— 
relief for loss on, TCGA 1992 ss 254, 
255; SP 8/90 
time limit for claim, ESC D36 
group of companies, pre-entry losses, 
application to, TCGA 1992 Sch 7A 
para 7(6) 
issued before 14 March 1989, loss on, 
ESC D38 
meaning, TCGA 1992s 117 
reorganisations etc, application to, TCGA 
92s 116 


share exchange partly in, RI 39 
QUALIFYING EARNINGS FACTOR 
See also EARNINGS FACTOR 
QUARRY 
profits of, CTA 2009 s 39 
rent receivable. See PROPERTY 
BUSINESS 
QUOTAS 
Rell. oyeh relief, TCGA 1992 s 155 Classes 


? 


RAILWAY 
rent receivable. See PROPERTY 
BUSINESS 
RATES OF TAX 
accumulation income of trustees, ITA 
2007 s 9 
basic rate 
amount, ITA 2007 s 6, FA 2007 s 1 
charge to, TA 1988 ss 1(2)(a), 3, FA 
2 1 


008 s j 
individuals, ITA 2007 s 10 
other persons, ITA 2007 s 11 
deduction of, from payments— 
not out of profits brought into 
charge, TA 1988 ss 349, 350 
out of profits brought into charge, 
TA 1988 s 348 
limit— 
generally, ITA 2007 s 20 
indexation, ITA 2007s 21 Av 
meaning, TA 1988s 1(3) - i 
repayment, and, ITA 2007 s 17 
capital gains tax rates, FA 1999 s 26 
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RATES OF TAX — contd 
corporation tax, FA 2005 s 10, FA 2006 
s 24, FA 2007 s 2 
corporation tax starting rate, FA 1999 
s 29, FA 2005 s 12, FA 2007 s 2 
discretionary trust, trustees’ liability, TA 
1988 ss 686, 687, ITA 2007 s 9 
dividend ordinary rate— 
amount, ITA 2007 s 8 
dividend income, ITA 2007 s 19 
highest part of total income, and, ITA 
2007 s 16 
income charged— 
individuals, ITA 2007 s 13 
other persons, ITA 2007 s 14 
dividend trust rate— 
amount, ITA 2007 s 9 
dividend income, ITA 2007 s 19 
income charged, ITA 2007 s 15 
dividend upper rate— 
amount, ITA 2007 s 8 
dividend income, ITA 2007 s 19 
highest part of total income, and, ITA 
2007 s 16 
income charged, ITA 2007 s 13 
higher rate, ITA 2007 s 6, FA 2007 s 1, 
FA 2008 s 1 
interest paid, withdrawal of relief for, 
FA 1991 s 27 
lower rate, ITA 2007 s 7 
beneficiary, income taxed at, TA 1988 
s 698A 
distributions, company, application to, 
FA 1993 ss 77-79, Sch 6 
income tax, charge to, F(No 2)A 1992 
it) 
savings, income from, TA 1988 s 4(1A) 
repayment, ITA 2007 s 17 
savings rate— 
amount, ITA 2007 s 7 
highest part of total income, and, ITA 
2007 s 16 
income charged, ITA 2007 s 12 
repayment, and, ITA 2007 s 17 
savings income, ITA 2007 s 18, PR 
11/4/08 
settlements— 
accumulated income, ITA 2007 
ss 479-480 
discretionary income, ITA 2007 
ss 479-480 
first slice of trust rate income, ITA 
2007 ss 491-492 
other receipts, ITA 2007 ss 481-482 
share incentive plan income, ITA 2007 
ss 488-490 
sums paid by personal representatives, 
ITA 2007 s 483 
trustees expenses, and, ITA 2007 
ss 484-487 
standard rate, references to, TA 1988 
s 819 
starting rate, TA 1988 s 1(3), FA 1999 
ss 22-23, FA 2000 s 31, FA 2007s 
abolition, consequences of, PR 15/5/08 
amount, ITA 2007 s 6 
indexation of limit, ITA 2007 s 21 
limit, ITA 2007 s 20 
repayment, and, ITA 2007 s 17 
savings, for, ITA 2007 s 7 
income charged at, ITA 2007 s 12 
indexation, ITA 2007 s 20 
trust rate— 
amount, ITA 2007 s 9 
income charged, ITA 2007 s 15 
RATIONALISATION OF INDUSTRY 
SCHEMES 
certificate, cancellation of, effect of, TA 
1988 s 571 


Index 


RATIONALISATION OF INDUSTRY 
SCHEMES -— contd 
contributions paid— 
deduction for, TA 1988 s 568 
repayment of, TA 1988 s 569 
payments made under, TA 1988 s 570, 
Sch 21 


READILY CONVERTIBLE ASSET 
PAYE, application of— 
calculation of profits, FA 2006 s 120 


REAL ESTATE INVESTMENT TRUSTS 
assessment and recovery of tax— 
application of regulations, 
SI 2006/2867 reg 2 
companies not forming part of 
group— 
amended return, duty to deliver, 
SI 2006/2867 reg 11 
assessments where relevant 
distribution included in return, 
SI 2006/2867 reg 8 
assessments where relevant 
distribution not included in 
return, SI 2006/2867 reg 9 
certificates of deduction of tax, 
SI 2006/2867 reg 6 
collection and payment of tax, 
SI 2006/2867 reg 5 
deduction of tax, SI 2006/2867 reg 
gross payments of distributions, 
ST 2006/2867 reg 7 
incorrect returns, SI 2006/2867 reg 9 
payments in accounting period, 
SI 2006/2867 reg'4 
time limits, SI 2006/2867 reg 10 
companies to which proyisions 
formerly applied, SI 2006/2867 
reg 12 
groups, SI 2006/2867 reg 12 
interpretation, SI 2006/2867 reg 1(2)(3) 
asset, reference to, FA 2006 s 142 
breach of conditions— 
balance of business, SI 2006/2864 reg 7 
company, for— 
actions of others, SI 2006/2864 reg 3 
other circumstances, SI 2006/2864 
reg 4 
take-overs, SI 2006/2864 reg 2 
distribution, SI 2006/2864 reg 6 
information requirements, 
SI 2006/2864 reg 9 
interpretation, SI 2006/2864 reg 1(2) 
mee shareholding, SI 2006/2864 


Soa 
miiltiple® SI 2006/2864. reg 8 
profit:financing costs ratio, 

SI 2006/2864 regs 12, 13 
properties, as to, SI 2006/2864 reg 5 
termination by notice following service 

of notices cancelling tax ~ 

advantages, SI 2006/2864 reg” 14 

capital gains— 
corporation tax, FA 2006 s 124 
demergers, FA 2006 s 126A - 
movement of assets into mre FA. 

2006 s 126 © 
movement a ashe out of ring-fence, 

FA 200 

classes of aston EA 2006 Sch 16 Pt 1 
classes of income or profit, FA 200 
Sch 16 Pt 2 
copies of provisions, FA fee 
s 145 bei : C2 
conditions— tiist 
balance of business, for, FA 2006 ; 108. ) 
company, for, FA 20065106 
tax-exempt business, for, FA 2006 s Wiisdoe 
connected persons, FA 2006s 136A ~ 
corporation tax charge, FA 2006s 119. 0) 


—— 


Mie 


12470 


eS SESE 


12471 


REAL ESTATE INVESTMENT TRUSTS — contd 


deduction of tax at source— 
manufactured dividends on UK shares, 
ITA 2007 s 918 
overview, ITA 2007 s 965 
regulations, ITA 2007 s 974 
tax due in respect of distributions, ITA 
2007 s 973 
deemed disposals and acquisitions, FA 
2006 s 141 
distributions— 
attributions, FA 2006 s 123 
, deduction of tax, FA 2006 s 122 
)— jiability to tax, FA 2006 s 121 
exemptions, benefit from, FA 2006 s 103 
funds awaiting re-investment, treatment 
of, FA 2006 s 118 
group— 
financial statements— 
interpretation, SI 2006/2865 reg 2 
profits available for distribution to 
equity holders, SI 2006/2865 
reg 3 
property rental Baines for, 
SI 2006/2865 regs 5-12 
residual, SI 2006/2865 reg 5-11 
scope of regulations, SI 2006/2865 
reg 4 
significant influence over another 
entity, SI 2006/2865 reg 3 
time for supply of, SI 2006/2865 
) reg 113 
modification of provisions for, FA 
2006 Sch 17 
principal and subsidiary companies, 
FA 2006 s 134 
reliefs, availability of, FA 2006 s 136 
transfer within, TCGA 1992 s 171 
joint ventures, FA 2006 s 138 
early exit, SI 2007/3425 regs 16, 26 
entry charges, SI 2006/2866 reg 14, 
SI 2007/3425 regs 14, 24 
group, notice by, SI 2006/2866 reg 9, 
SI 2007/3425 reg 17 
balance of business, conditions for, 
SI 2007/3425 reg 20 
conditions for, SI 2006/2866 reg 10, 
SI 2007/3425 reg 18 
duration, SI 2006/2866 reg 11, 
SI 2007/3425 reg 19 
effect, SI 2007/3425 reg 19 
financial statements, SI 2006/2866 
reg 12, SI 2007/3425 reg 9, 
SI 2007/3425 reg 21 
tax charges and exemptions, 
SI 2006/2866 reg 13, 
SI 2007/3425 reg 23 
interpretation, SI 2006/2866 reg 1, 
SI 2007/3425 regs 3, 4 
non-resident company and group 
REIT, SI 2006/2866 reg 15, 
SI 2007/3425 reg 25 
non-resident company and single 
company UK REIT, SI 3106/2866 
reg 8, SI 2007/3425 reg 15 
single company, joint venture look 
through notice, SI 2006/2866 
reg 2, SI 2007/3425 reg 5 
balance of business, conditions for, 
SI 2007/3425 reg 8 
conditions for, SI 2006/2866 reg 3, 
SI 2007/3425 reg 6 
duration, SI 2006/2866 reg 4, 
SI 2007/3425 reg 7 
effect, SI 2007/3425 reg 7 
financial statements, SI 2006/2866 
reg 5 
tax charges and exemptions, 
SI 2006/2866 reg 7, 
SI 2007/3425 reg 13 . 


REAL ESTATE INVESTMENT TRUSTS - contd 


joint ventures, FA 2006 s 138 — contd 
venturing company— 
financial statements, SI 2007/3425 

reg 11 
profit: financing-cost ratio, 

SI 2007/3425 reg 12 
requirements for, SI 2006/2866 reg 6 
tax-exempt business and balance of 

business, conditions for, 

SI 2007/3425 reg 10 

venturing group— 
financial statements, SI 2007/3425 
key concepts, FA 2006 s 105 
leaving regime— 
breach of requirement, automatic 
termination by, FA 2006 s 130 
cessation, effect of, FA 2006 s 131 
early exit— 
effect of, FA 2006 s 133 
notice, by, FA 2006 s 132 
termination by notice— 
Commissioners, by, FA 2006 s 129 
company, by, FA 2006 s 128 
manufactured dividends, FA 2006 s 139, 
ITA 2007 s 576 
maximum shareholding, FA 2006 s 114 
meaning, FA 2006 s 103(3) 
minor or inadvertent beach of provisions, 
FA 2006 s 116 
profit:financing-cost ration, FA 2006 
s 115 


property rental business, meaning, FA 
2006 s 104 
regulations, FA 2006 s 144 
tax advantage, cancellation of, FA 2006 
$17, 
tax-exempt business, ring-fencing, FA 
2006 s 113 
trust regime, entering— 
charge, FA 2006 s 112 
duration, FA 2006 s 110 
effects of, FA 2006 s 111 
notice, FA 2006 s 109 


REBASING 


apportionment of pre-1965 gains and 
losses, TCGA 1992 Sch 3 para 6 
asset derived from other asset, TCGA 
1992 Sch 3 para 5 
assets held by same person in different 
capacities, RI 9 
capital allowances, effect of, TCGA 1992 
Sch 3 para 3 
disposal of assets acquired on no gain/no 
loss disposal, TCGA 1992 s 35A 
election for, SP 4/92, SP 2/89 
first relevant disposal, meaning, TCGA 
1992 s 35(6) 
gains before 31 March 1982, deferred 
charge on— 
assets derived from other assets TCGA 
1992 Sch 4 para 8 
claim, requirement to make, TCGA 
1992 Sch 4 para 9 
deduction or gain reduced by half, 
TCGA 1992 Sch 4 para 1 
deduction anim re TCGA 1992 
Sch 4 p 
gains held beers a TCGA 1992 Sch 4 
paras 3, 4 
previous no gain/no loss disposal, 
TCGA 1992 Sch 4 paras 5-7 
general provisions, TCGA 1992 
s 35(1)-(4) 
global election— 
excluded disposals, TCGA 1992 Sch 3 
para 7 
general provisions, TCGA 1992 
s 35(5)-(8) 
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REBASING -— contd 
global election — contd 
group of companies, TCGA 1992 
Sch 3 paras 8, 9 
time limit, extension of, SP 4/92 


part disposal between 31 March 1982 and 


6 April 1988, TCGA 1992 Sch 3 
para 4 
previous no gain/no loss disposal— 
general rule, TCGA 1992 Sch 3 
paras 1, 2 
shares and securities, valuation, SP 
5/89; ESC D44 
valuation at 31 March 1982, revenue 
procedure, ESC D34; PR 10/11/91 
RECEIPTS BASIS OF ASSESSMENT 
See SCHEDULE E 
RECEIVERS 
capital gains tax, application to, TMA 
1970 s 
income tax, liability to, TMA 1970's 75 
RECIPROCAL AGREEMENTS 
See SOCIAL SECURITY CONVENTIONS 
RECOGNISED CLEARING HOUSE 
deduction of tax from yearly interest 
payments, ITA 2007 s 886 
RECOGNISED FUTURES EXCHANGE 
recognition of, TCGA 1992 s 288(6), (7) 
RECOGNISED INVESTMENT 
EXCHANGE 
deduction of tax from yearly interest 
payments, ITA 2007 s 886 
recognition of, TCGA 1992 s 285, PR 
29/3/07, Misc XII 
RECONSTRUCTIONS AND 
AMALGAMATIONS 
clearance procedure, TCGA 1992 s 138; 
PR 10/4/87, 11/4/91 
company without change of ownership, 
TA 1988 ss 343, 344 
composite new holdings, apportionment 
for, TCGA 1992 s 130 
consideration passing, effect of, TCGA 
1992 s 128 
costs of acquisition, treatment as 
consideration, ESC D52 
earn-out rights— 
assumptions about nature of right, 
TCGA 1992 s 138A(3), (4) 
exchange of old securities for, TCGA 
1992 s 138A(2)(b) 
irrevocability of election, TCGA 1992 
s 138A(6) 
meaning, TCGA 1992 s 138A(1) 
notice of election, TCGA 1992, 
s 138A(5) 
relevant company, TCGA 1992 
s 138A(11) 
value or quantity of shares etc to be 
issued, whether ascertainable, 
TCGA 1992 5 138A(7)+(10) 
employee share scheme, application to, 
FA 1988 s 82 
foreign exchange gains and losses, 
application to, FA 1993 Sch 17 
para 7 
indexation allowance, ie rae of, 
TCGA 1992 s 131 
leasing plant or machinery, involving 
business of, TA 1988 s 343A 
meaning, TCGA 1992 s 126(1), (2) 
open offer, RI 74 
paper Pig e transfer, TCGA 1992 
s 


part disposal of new holding, 
ie ae for, TCGA 1992 
Sal 

qualifying corporate bonds, TCGA 1992 
s 116 


RECONSTRUCTIONS AND | 
AMALGAMATIONS = ‘contd 
quoted option, treatment as part of new 
holding, TCGA 1992 s 147 
scheme, meaning, TCEGA 1992 Sch SAA 
warranty payments, treatment as 
consideration, ESC D52 
RECOVERY OF TAX 
county courts, in, TMA 1970 :s'66 
distraint by Collector of Taxes, TMA 
1970 s 61 
donee, from, TCGA 1992 s 282 
dual resident settlement, settlor with: 
interest in, TCGA 1992 Sch 5 para 6 
evidence of tax in arrear, TMA 1970's 70 
foreign taxes— 
adjustment of claim, SI 2007/3507 
reg 8 
cancellation or payment of claim, 
SI 2007/3507 reg 9 
communication of information, 
SI 2007/3507 reg 7 
disputed claims, SI 3007/3507 reg 10 
evidence, SI 2007/3507 reg 14 
interest, SI 2007/3507 reg.13 
interpretation, SI 3007/3507 teg 2 
limitation, SI 2007/3507 reg-12 
relevant claim, SI 2007/3507 reg 3 
requests for, SI.2007/3507 regs 4-6 
Scotland, enforcement in, SI 2007/3507 
reg 15 
taxpayer's favour, claims determined 
in, SI 2007/3507 reg 11 
ee of companies, TCGA 1992 ss 190, 
191 


High Court, in, TMA 1970 s 68(1) 
interest on tax to be treated as tax, FMA 
1970 s 69 
land transactions— 
certificates of tax paid, ITA 2007 s 769 
generally, ITA 2007 s 768. 
magistrates’ courts, in, TMA 1970's 65 
non-resident settlement, settlor with 
interest in, TCGA 1992 Sch 5 para 6 
other member States, due in, FA 2002 
s 134, Sch 39 
acceptance and trationassidin of on 
communications, SI 2004/674 
reg 17 
adjutant of foreign claim, 
SI 2004/674 reg 14 
as requests for, SI 2004/674 


reg 4 
limits on, SI 2004/674 reg 16 — 
es ab amount on, SI eatin 


g 15 
rebisa ee of, SI 2004/674 reg 21 
cancellation or payment of claim, 
notice of, SI 2004/674 reg B 
contested, SI 2004/674 regs 8-10 
corresponding UK claims, Be 208/674 
reg 3, Sch Eig 
definitions, SI 2004/674 ; ead Dink 
documents and information, © = =— 
transmission of, SI 20041674 
reg 18 oY THIOL ihe Moy Sis 
enforcement of correspon: page 
evidence, SI 2004/674 reg 25 
Scotland, in, SI 2004/67 reg 26 
interest, “enforcement, ST 2004/ 
regs!23) 246000 12 70) andiibres 
ange leita ST 2004/674 
SOOO nenstiub 
linfiddtion, SI 2004/674 reg 20 — 
notification of instruments, requests — 
for, SI 2004/674 reg 50 
recovery or precautionary measures, 
requests for, SI 2004/674 reg 6 af 
reimbursement of ‘sums, SI 2004/674 
regs ‘lil, d2:g92, GSREWOOLS I? 
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RECOVERY OF TAX — conti 


other member States, due iny FA 2002 s 134, 


Sch 39 — conta 
transfer of sums recovered, 
) SE 2004/674 reg.7 
) PAYE, from. See PAYE 
priority of claim for tax 
generally, TMA 1970 s 62 
i Scotland, TMA 1970's 64 
profit-related pay, cancellation of 
registration, shortfall of deductions, 
ST 1988/640 
«Sales of occupation income— 
certificates of tax paid, ITA 2007 s 787 
generally, ITA 2007 s 786 
Scotland, application to— 

Court of Session (sitting as Court of 
Exchequer) in, TMA 1970 s 68(2) 
inferior courts in, TMA 1970 s 67 
procedure in, TMA 1970 ss 63, 63A, 

64 


) settlor with interest in settlement— 
dual resident settlement, TCGA 1992 
Sch 5 para 6 
non-resident settlement, TCGA 1992 
Sch 5 para 6 
shareholder, following capital distribution 
of capital gains, TCGA 1992 s 189 
REDEEMABLE SHARE CAPITAL 
distribution, treated as, TA 1988 
' s 209(2)\(e), (EQ), (8) 
REDUNDANCY PAYMENTS 
deduction for— 
additional payments, TA 1988s 90, 
CTA 2009 s 79, SP 11/81 
partnerships, CTA 2009 s 80 
application of provisions, CTA 2009 
s 76 


approved contractual payments, CTA 
2009 s 76 
+, employment in more than one 
capacity, CTA 2009:s 78 
employment wholly in employer's 
trade, CTA 2009 s 77 
Government, made by, CTA 2009 s 81 
non-statutory, SP 1/94 
statutory—* 
deduction, TA 1988 s 579(2), (3),(5) 
government; payments by, TA 1988 
s 579(6) 


income i liability, exemption, ITTEPA 
s 309 
payments eeanae TA 1988 s 580(1) 
steel workers, SP 2/84 
REDUNDANCY SCHEMES 
provisions relating to, TA 1988 s 572, 
Sch 21 ; AI 


REFUND OF TAX 
See REPAYMENT OF TAX 

REGIONAL DEVELOPMENT GRANTS 
See GOVERNMENT GRANTS AND 


SUBSIDIES t 
REGISTERED FRIENDLY SOCIETIES 
See FRIENDLY SOCIETIES — 
REGISTERED PENSION SCHEMES 
accounting and assessment, SI 2005/3454 
annual allowance, SI. 2007/494 Art3 
annuities 
determining amount “f SI types 
relevant, SI 2006/129 | ries 
audited accounts, nr rte pobtontin qt 
ST 2005/3456 
authorised deductions, sI 20061465. 
authorised member payments, ~ iFewtMmod 
buslOST2007/353¢ 28S C000 / 
Seg el SI 2009/1171» i) 


{ Poort 


srpretation! SI 2009/1171 ted 2 he 
lump stim errors, SE2009/1171- ne ai! 


~ regs 17-19 bf 2 


REGISTERED PENSION SCHEMES - contd 


authorised member payments, SI: 2007/353 - 
contd 
pension errors, SI 2009/1171 
tegs 13-16 
prescribed payments and taxation, 
SIT 2009/1171 regs 3-5 
block transfers, permitted membership 
period, SI 2006/498 
bridging pensions, SI 2007/826 
Chelsea Hospital, effect of admission to, 
SI 2006/1465 
co-ownership of living accommodation, 
SI 2006/133 
detined benefit arrangements, uprating 
percentages, ST 2006/130 
definition, ITA 2007 s 989 
electronic communication of returns and 
information, ST 2006/570 
employer's relief, restriction of, 
ST 2005/3458 
enhanced protection limits, uprating 
percentages, ST 2006/130 
existing schemes, modification of rules of, 
ST 2006/364 
information, provision of, ST 2006/567 
insurance, intervention by FSCS, FA 2009 
s 74 
lifetime allowance 
availability of. FA 2004 s 219 
benefit crystallisation event, percentage 
expended on, ST 2006/567 reg 7 
charge, FA 2004 s 214 
amount of, FA 2004 s 215 
benefit crystallisation events, FA 
2004 s 216, Sch 32 
discharge of liability, FA 2004 
ss 267, 269 
information, provision of, 
SI 2006/567 reg 12 
persons liable to, FA 2004 s 217 
pre-commencement schemes, FA 
2004 Sch 36 Pt 2 
recovery of tax, SI 2006/364 reg 8 
enhanced protection, benefit accrual, 
FA 2004 s 263 
enhanced, regulations, FA 2004 s 256; 
SI 2006/131 
documents and information, FA 
2004 s 261 
failure to comply, FA 2004's 262 
information, provision of, 
SI 2006/5607 reg 11 
enhancement factor, FA 2004 ss.220, 
221 


non-residence, FA 2004 ss' 221-223 
previously crystallised rights, FA 2004 
$ 220 


recognised overseas pension scheme, 
transfers from, FA 2004 
ss 224-226 
standard, FA 2004 s 218, SI 2007/494 
Art 2 
minimum contributions, ST 2005/3450 
payments 
alternatively secured pensions, FA 2004 
s 181A 
authorised, FA 2004 s 160 > 
arrears of pension, SI 2006/6 14 oOo 
Pensions Protection Pund, transfers m. 
to, SI 2006/134 — ua 
regulations, SI 2006/209 —- 
surplus, ST 2006/574 ae 
authorised employer . ‘ 
compensation, FA 2 2004 s 178 < 
loans, FA 2004 s 179, Sch 30, 
ST 2005/3449 is 


natute’of, FA 20045175.» 
aot, hae ype FA 20040: 
Ss : be t i 
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REGISTERED PENSION SCHEMES - contd 


payments — contd 
authorised employer — contd 
scheme administration, FA 2004 
s 180 
surplus, FA 2004 s 177 
authorised member, FA 2004 s 164 
demutualisation of insurance 
companies, SI 2006/137 reg 2 
lump sum death benefit rule, FA 
2004 s 168, Sch 29 Pt 2 
lump sum rule, FA 2004 s 166, 
Sch 29 Pt 1 
overseas schemes, appeal against 
decision to exclude, FA 2004 
s 170 
pension death benefit rules, FA 2004 
s 167, Sch 28, Pt 2 
pension rules, FA 2004 s 165, Sch 28 
Pt | 
prescribed, SI 2006/209 reg 2 
recognised transfers, FA 2004 s 169 
regulations, SI 2006/137, 
SI 2006/571 
borrowing, meaning, FA 2004 s 163 
definitions, FA 2004-s 161 
discharge of liabilities, SI 2005/3452 
loan, meaning, FA 2004 s 162 
scheme administration member 
payments, FA 2004 s 171 
unauthorised employer— 
meaning, FA 2004 s 160(4) 
value shifting, FA 2004 s 181 
unauthorised— 
existing schemes, by, SI 2006/365 
information, provision of, 
SI 2006/567 reg 13 
meaning, FA 2004 s 160(5) 
unauthorised member— 
assignment, FA 2004 s 172 
benefits, FA 2004 s 173 
meaning, FA 2004 s 160(2) 
returned, relief from liability, FA 
2004 ss 266A, 266B 
surrender, FA 2004 s 172A 
treatment as making, FA 2004 s 173 
pension commencement lump sum, 
meaning, SI 2006/135 
pensions under— 
application of provisions, ITEPA 2003 
s ST9A 


interpretation, ITEPA 2003 s 579D 
liability for tax, ITEPA 2003 s 579C 
lump sums— 
commutation, trivial, ITEPA 2003 
ss 636B, 636C 
exemption, ITEPA 2003 s 636A 
winding-up, ITEPA 2003 ss 636B, 
636C 
taxable income, ITEPA 2003 s 579B 
prescribed schemes and occupations, 
SI 2005/3451 
registration— 
application for, FA 2004 s 153 
deemed, existing schemes, FA 2004 
Sch 36 paras 1, 2 
de-registration— 
appeal so ao decision, FA 2004 


aitoge: TCGA 1992 s 239A, FA 
2004 s 242 
grounds for, FA 2004 s 158 
notification, FA 2004 s 157 
eligibility for, FA 2004 s 154 
Inland Sa decision, FA 2004 
s 
appeal against, FA 2004 s 156 
pre-commencement schemes, FA 2004 
Sch 36 
withdrawal, FA 2004 s 157 


REGISTERED PENSION SCHEMES = contd 


relevant excess, surrender of, SI 2006/211 
relief at source, SI 2005/3448 
returns— 
amended, making, SI 2005/3454 reg 6 
particulars in, SI 2005/3454 reg 3 
scheme administrator— 
information, provision of, SI 2006/567 
insurance company liable as, 
SI 2006/136 
records, retention of, SI 2006/567 


reg 
sub-scheme, SI 2006/569 
special annual allowance charge, FA 2009 
Sch 35 para | 
amendment of provisions, FA 2009 
Sch 35 para 19 
contributions refund lump sums, 
taxation of, FA 2009 Sch 35 
para 18 
currently-relieved non-UK pension 
schemes, FA 2009 Sch 35 para 20 
increased, FA 2009 Sch 35 para 17 
inten FA 2009 Sch 35 para 23 
pre-22 April 2008 pension input 
amount, FA 2009 Sch 35 para 16 
protected pension input amounts, FA 
2009 Sch 35 paras 7-14 . 
relevant income, calculation of, FA 
2009 Sch 35 para 2 
relevant refunded amounts, FA 2009 
Sch 35 para 1SF 
tax years to which provisions 
applicable, FA 2009 Sch 35 
para 21 
total adjusted pension input amount, 
FA 2009 Sch 35 paras 3-6 
splitting, SI 2006/569 
tax due, interest on, SI 2005/3454 reg 5 
tax overpaid, adjustments, repayments 
and interest on, SI 2005/3454 reg 7 
transfer of sums and assets, SI 2006/499 


RELATIVES 


See CLOSE COMPANIES; piri es oe 
RELATIVES 2 


RELIEFS 


annual payments in Pisce cases, FA 
1996 s 149 

bad investment advice, on aude of 
compensation for, FA 1996 s'148 

mis-sold personal pensions etc, FA 1996 
s 148 Ha 


RELIGIOUS COMMUNITIES 


income of, ESC B10 


REMEDIATION OF CONTAMINATED 


LAND i ; 
See CONTAMINATED LAND 


REMITTANCE BASIS ae bes 


See ASSESSMENTS 


REMOVAL EXPENSES AND BENEFITS 


exemption from liability to tax— ~ 
acquisition benefits and expenses, 
-ITEPA 2003's 277. 21) 
abortive, ITEPA 2003 s'278 | 
oa of provisions, TTEPA mes 
s 28 
applicable benefits, ITEPA 2003 Ss $2: 
bridging loan expenses, ITEPA 2003 | 
SS 284, 288, 289 Orin > pa : 
change of residence, conditions | 
applicable to, ITEPA 2003 s 273° 
disposal benefits and expenses, ITEPA 
20034s!279)° 14 snoltoubeb Bseltoriu 
domestic goods. replacement of, bseitorine 
ITEPA 2003 s 285 RE \0OOS 12 
employment change, ay oe 
2003 s 275 


limit on, ITEPA 2003 s 287. Yi 34 cans 
limitation day, meaning, ITEPA (2003 mus! 
s 274 OT 1 gon 
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REMOVAL EXPENSES AND BENEFITS — 


contd 
exemption from liability to tax — contd 
main residence, reference to, ITEPA 
2003 s 276 
scope of, ITEPA 2003 s 271 
transporting belongings, expenses of, 
ITEPA 2003 s 280 
travelling and subsistence, ITEPA 2003 
s 281 
deduction allowed, effect of, ITEPA 
2003 s 282 
taxable car and van facilities, 
exclusion, ITEPA 2003 s 283 
relocation packages, ESC 85; RI 112 


REMUNERATION 


See EMOLUMENTS 


RENT 


See also PROPERTY INCOME (ITTOIA 
2005) 
deductions from— 
land managed as one estate, FA 1998 
s 39 
trade etc purposes, £6 TA 1988 
s 74(1)(c) 
meaning — 
mines, quarries etc, TA 1988 s 119(3) 
Schedule A, TA 1988 s 24(6)(b) 
wayleave, electric line, TA 1988 
s 120(5) 
taxation of, FA 1998 s 38, Sch 5 


RENT A ROOM RELIEF (ITTOIA 2005) 


elections, ITTOIA 2005 ss 799-801 
individual’s limit, ITTOIA 2005 ss 789, 
790 


limit exceeded, calculation of profits, 
ITTOIA 2005 ss 795-798 

qualifying person, ITTOIA 2005 s 785 

relief if limit not exceeded, ITTOIA 2005 
ss 791-794 

rent-a-room receipts, meaning, ITTOIA 
2005 s 786 

residence, meaning, ITTOIA 2005 s 787 

total rent-a-room relief, meaning, 
ITTOIA 2005 s 788 


REPAIRS AND MAINTENANCE 


deduction for, TA 1988 s 74(1)(d) 


REPAY MENT OF TAX 


interest on, FA 2009 Sch 54 

outside statutory time limit, ESC B41 

overpayment, recovery of, TMA 1970 
s 30, Sch 1AB 

small amounts, Revenue practice, PR 
30/3/88; SP 6/95 


REPAYMENT SUPPLEMENT 


capital gains tax, TCGA 1992 s 283 

company, TA 1988 s 825 

EC member state, individual resident in, 
ESC A82 

individual, TA 1988 s 824(1)-(8); FA 
1994 Sch 19 para 41; ESC A82 

partnership, TA 1988 s 824(9); FA 1994 
Sch 19 para 41 

personal representatives, TA 1988 
s 824(9) 

regulations, TA 1988 s 824(5) 

trustees, TA 1988 s 824(9) 

VAT repayment supplement, disregarded, 
TA 1988 s 827(2) 


REPLACEMENT OF BUSINESS ASSETS 


acquisition by dual-resident trustees, 
TCGA 1992 s 84 

asset not brought into immediate use, 
ESC D24 

building occupied and used for trade, 
TCGA 1992 ss 155 (Class 1 Head A 
para 1), 156 

business assets owned by shareholder for 

amily company trade, TCGA 1992 

s 157 


Index 


REPLACEMENT OF BUSINESS ASSETS — 


contd 
classes of assets, TCGA 1992 s 155 
company ceasing to be resident, exclusion 
for, TCGA 1992 s 185(1), (3)(5) 
compulsory acquisition of land, 
application to, TCGA 1992 ss 247, 
247A, 248 
depreciating assets, TCGA 1992 s 154; 
ESC D45; RI 42; PR 30/10/79 
dual resident— 
person— 
application to, TCGA 1992 s 159(3) 
chargeable asset, meaning, TCGA 
1992 s 159(4) 
meaning, TCGA 1992 s 159(5) 
prescribed asset, meaning, TCGA 1992 
s 159(5) 
employee share ownership trust. See 
EMPLOYEE SHARE OWNERSHIP 
TRUSTS 
employment, application to, TCGA 1992 
s 158(1)(c); SP 5/86 
ewe premium quota, TCGA 1992's 155 
Class 6 
goodwill, TCGA 1992 s 155 Class 4 
group of companies, TCGA 1992 s 175; 
PR 30/11/78 
improvement of existing asset, 
expenditure on, ESC D22 
joint interests in land, exchange of, 
application to, ESC D26 
land occupied and used for trade, TCGA 
1992 ss 155 (Class 1 Head A 
para 2), 156; PR 10/11/81 
Lloyd’s members, rights of, TCGA 1992 
s 155 Class 8 
milk quota, TCGA 1992 s 155 Class 5 
non-profit making association, 
application to, TCGA 1992 
s 158(1)(e); ESC D15 
non-resident, TCGA 1992 s 159 
office, application to, TCGA 1992 
s 158(1)(c) 
oil taxation— 
ring fence trade, restriction to, TCGA 
992 s 198 
operation of relief, TCGA 1992 ss 152; 
153A; PR 31/10/91 
part replacement of assets, TCGA 1992 
ss 153, 153A 
partnership— 
assets owned by partner used by, SP 
D11; PR 23/10/78 
dissolution of, partition of land, ESC 
D23 


personal company— 
business assets owned by shareholder, 
TCGA 1992 s 157 

plant and machinery, fixed, TCGA 1992 
s 155 Class 1 Head B 

potato quota, TCGA 1992 s 155 Class 5 

profession, application to, TCGA 1992 
s 158(1)(c) 

professional protection body, application 
to, TCGA 1992 s 158(1)(d) 

public authority, application to, TCGA 
1992 s 158(1)(a) 

reinvestment in qualifying assets. See 
ENTERPRISE INVESTMENT SCHEME; 
REINVESTMENT ROLLOVER RELIEF; 
VENTURE CAPITAL TRUSTS 

repurchase of same asset, ESC D16 

satellite, TCGA 1992s 155 Class 3 

ship, TCGA 1992s 155 Class 2 

space station, TCGA 1992 5 155 Class 3 

spacecraft, TCGA 1992 s 155 Class 3 

suckler cow premium quota, TCGA 1992 
s 155 Class 6 


XSGNI 


Index 


REPLACEMENT -OF BUSINESS ASSETS — 
contd 
time limit, general rule, TCGA 1992 
s 152(3) 
trade protection body, application to, 
TCGA 1992s 158(1)(d) 
trades carried on successively, SP 8/81 
transfer of business to company— 
general provisions, TCGA 1992s 162 
liabilities, treatment of, ESC D32 
unincorporated associations, TCGA 1992 
s 158(1)(e); ESC D15 
vocation, application to, TCGA 1992 
s 158(1)(c) 
woodlands, occupation of, application to, 
TCGA 1992 s 158(1)(b) 
REPOS 
See SALE AND REPURCHASE OF 
SECURITIES (“REPOS”) 
REPRESENTATIVE CAPACITY, 
PERSONS IN 
capital gains tax, application to, TMA 
1970 s 
incapacitated persons, TMA 1970 s 72 
income tax, application to, TMA 1970 
71 


S 

infants, TMA 1970 s 73 

personal representatives, TMA 1970 s 74 

protection for, TMA 1970 s 76 

receivers appointed by Court, TMA 1970 
s 75 


REPUBLIC OF IRELAND 
citizen of, ordinarily resident, temporarily 
abroad, charge to tax, TA 1988 
s 334 
RESEARCH AND DEVELOPMENT 
aid, calculation of, FA 2008 Sch 10 
allowances. See RESEARCH AND 
DEVELOPMENT ALLOWANCE 
clinical trials, payments to subjects of, FA 
2006 s 28 
connected person treatment, election for, 
FA 2000 Sch 20 para 11 
consumable items, expenditure on, FA 
2000 Sch 20 para 6 
definition, TA 1988 s 837A, ITA 2007 
s 1006 
expenditure on, CAA 2001 s 438 
deduction, TA 1988 s 82A 
value of intangible asset, determining, 
FA 2004 s 53 
expenses, deductions, CTA 2009 s 87 
intellectual property, meaning, FA 2000 
Sch 20 para 7 
meaning, CTA 2009 s 1041 
guidelines on, MISC IX.B 
relevant, FA 2000 Sch 20 para 4 
payments to associations, etc, TA 1988 
s 82B, ITTOIA 2005 s 88 
prescribed activities, SI 2004/712 
qualifying bodies, SI 2009/1343 
relevant, meaning, CTA 2009 s 1042 
SMEs, tax relief— 
cost incurred, for— 
consortium relief, restriction on, 
CTA 2009 s 1049 
deemed trading loss, treatment of, 
_ CTA 2009 ss 1045, 1048 
going concern, available to, CTA 
2009 s 1046 
pare gt provisions, CTA 2009 
s 
pee cy ings CTA 2009 
Ss 
profits of eae aaiitiGnal 
deduction in calculating, CTA 
2009 s 1044 
qualifying expenditure, CTA 2009 
ss 1051-1053 
R & D threshold, CTA 2009 s 1050 


RESEARCH AND DEVELOPMENT = contd 
SMEs, tax relief — contd 
cost incurred, for'— contd 


amount of, CTA 2009 ss 1058, 
1059 
entitlement and papier of, CTA 
2009 ss 1054-1057, 1060, 
1061 
losses carried forward, restriction 
on, CTA 2009 s 1062 
R & D subcontracted, on— 
profits of trade, additional 
deduction in Ga laulieeans, CTA 
2009 s 1063 
qualifying eBiene CTA’ 2009 
ss 1065-1067 
threshold, CTA 2009 s 1064 
subsidised and capped expenditure— 
profits of trade, additional 
deduction in calculating, CTA 
2009 s 1068 
qualifying expenditure, CTA 2009 
ss 1070-1073 
threshold, CTA 2009 s 1069 
staffing costs, FA 2000 Sch 20 para 5 
attributable expenditure, CTA: 2009 
s 1124 
meaning, CTA 2009s 1123 
sub-contracted, expenditure on, FA 2000 
Sch 20 paras 9-12 
subsidised expenditure, FA 2000 Sch 20 
para 8 
tax credit— 
amount of, FA 2000 Sch 20 Dares 16, 


17 

artificially inflated claims; PA 2000 
Sch 20 para 21 

claims for, FA 1998 Sch 18 Part IXA 

entitlement to, FA 2000 Sch 20 para 15 

funding, FA 2000 Sch 20 para 24 

payment in respect of, FA 2000 seit 20 
para 18 

tax relief— 

accounting periods, CTA” 2009, s 1137 

actual reduction to tax liability, 
meaning, CTA 2009 s 1116 

artificially inflated claims, Noe 2009 
s 1084 

cap on, CTA 2009's 14k33003 

claims, FA 2002 Sch 12 Pt 9BA 

consortium, FA 2000 Sch 20 para 22 

deemed trading loss, treatment of, FA 
2000 Sch 20 para 23> 

entitlement to, FA 2000 Sch 20 para’ ae 
FA 2002 Sch 12 para boi 

pet treated ‘as income | 
chargeable to tax, refunds, cra, ; 
2009 s 1083 

externally provided workers— 

ain eheae expenditure; CTA 2009, 

s 113 SAT ail 
meaning, — 2009 s 1128— 
qualifying Piney mens Sa F 

CTA 2009 ss 1127-1131 poke 
group companies, FA 2002 Sch 12:00) 
para 14, CTA 2009 s 1082 6 >) 
insurance companies, FA 2002 Sch) 2D : 
paras:12,:13 299 (Q)VS8 2 BBC Al 
cars “a large co tapas MEO Iq 
095.1 08d bieeriguinye a roftiei iv pos 


sntallo na property, meaning, CTA > 
2009 $:1139:n ci ott indguoidiomtoces 
large companies, for— 290 324 


insurance companies CTA 2009 uniblinud 
$ 1080-01) 2eheg SPO) ADAT 
meaning, CTA 2009 s 1122 S18q 
pattie) of trade, additional ©) en 
_. deduction in calculating, —_ 
2009 s 1074 2 
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RESEARCH AND DEVELOPMENT ~— contd 
tax relief — contd 
large companies, for — contd 
qualifying expenditure, CTA 2009 
ss 1076-1079 
threshold, CTA 2009 s 1075 
larger ge meaning, CTA 2009 
s 1121 
losses carried forward, FA 2000 Sch 20 
para 19 
manner of giving effect to, FA 2000 
Sch 20 paras 13-20; FA) 2002 
Sch 12 para 11 
more than part of provisions, under, 
CTA 2009 s 1040 
notional relief, meaning, CTA 2009 
s 1118 
overview of provisions, CTA 2009 
s 1039 
payment period, meaning, CTA 2009 
s 1141 
potential relief, meaning, CTA 2009 
s 1117 
qualifying body, FA 2002 Sch 12 
para 18, CTA 2009 s 1142 
qualifying expenditure, FA 2000 Sch 20 
para 3; FA 2002 Sch 12 paras 2-6 
refund of contributions, FA 2002 
Sch 12 para 15 
relevant payments to subjects of 
clinical trial, meaning, CTA 2009 
s 1140 
small or medium-sized enterprise, FA 
2000 Sch 20 para 2, PR 17/11/08 
meaning, CTA 2009 s 1119 
qualifications, CTA 2009 s 1120 
relief for, tax relief, above 
software and consumable items, for, 
FA 2000 Sch 20 para 6 
attributable expenditure, CTA 2009 
s 1126 
meaning, CTA 2009's 1125 
sub-contracted work, FA 2002 Sch 12 
paras 7-10 
sub-contractor, meaning, CTA 2009 
s 1133 
sub-contractor payment— 
meaning, CTA 2009 s 1133 


Index 


RESEARCH AND DEVELOPMENT 
ALLOWANCE -— contd 
claims time limit, PR 27/11/07 
disposal values— 
additional VAT rebate generating, 
CAA 2001 s 448 


bringing into account, CAA 2001 s 444 


demolition costs, CAA 2001 s 445 
disposal events, CAA 2001 s 443 
table of, CAA 2001 s 443(4) 
entitlement to, CAA 2001 s 441 
fixture on which claimed, CAA 2001 
s 187 
giving effect to, CAA 2001 s 450 
qualifying expenditure— 
excluded, CAA 2001 s 440 
land, exclusion of expenditure on, 
CAA 2001 s 440 
meaning, CAA 2001 s 439 
writing off, CAA 2001 s 335 
RESEARCH INSTITUTIONS 


spin-out companies, employment-related 
securities in. See SHARES AND 


SECURITIES 
RESERVATION OF TITLE 
goods subject to, SP B6; PR 18/6/79 
RESERVE BANK OF INDIA 
issue department, exemption from— 
chargeable gains, charge to tax on, 
TCGA 1992's 271(8) 
tax on profits of, TA 1988 s 517 
liability to tax, ITA 2007 s 839 
RESIDENCE 
See also DOMICILE 


allied headquarters staff, ITA 2007 s 833 


companies, ITA 2007 s 835 
case law test, SP 1/90 part B 
double taxation arrangements, 


companies treated as non-UK 


under, CTA 2009 s 18 


double taxation agreements, effect of, 


SP 1/90 part C 
established under common law, 


continuation of, CTA 2009 s 15 


European, FA 1988 s 66A 


exceptions to general rules, FA 1988 


Sch 7 
general rules, FA 1988 s 66 
generally, SP 6/83 


qualifying element of, CTA 2009 
ss 1134-1136 

subsidised expenditure, meaning, CTA 
2009 s 1138 

tax credits, meaning, CTA 2009 s 1115 

total aid, CTA 2009's 1114 

vaccine research, for. See VACCINE 
RESEARCH 

transitional provisions, CTA 2009 
Sch 2 Pt 15 

value of intangible asset, expenditure 


incorporated in UK, CTA 2009 s 14 
incorporation rule, interpretation of, 
SP 1/90 part A 
overview of provisions, CTA 2009 s 13 
SCEs transferring registered office to 
UK, CTA 2009 s 17 
SEs transferring registered office to 
K, CTA 2009 s 16 
transitional provisions, CTA 2009 
Sch 2 Pt'5: 


brought into account in consultation, PR 12/2/08 
determining, CTA 2009 s 1308 dispute as to, determination of, ITEPA 
RESEARCH AND DEVELOPMENT 2003 s 42 | 
ALLOWANCE appeal, ITEPA 2003 s 43 


additional VAT liabilities— individuals— 
additional expenditure, treated as, 
CAA 2001 s 447 
meaning, CAA 2001 s 446 
additional VAT rebates— 
balancing charges, effect on, CAA 
2001 s 449 © 


disposal value, soucratme; CAA 2001 
s 448 


meaning, CAA’ 2001 s 446 
availability of, CAA 2001 s 437 
balancing charges— 

additional VAT rebate generating, 

CAA 2001 s 449 

liability to, CAA 2001 s 442 
cessation of ownership, time of, CAA 

001s 45) 0 — 


arrival in UK— 
ordinary residence, tests for, SP 3/81, 
SP 17/91 
year of, splitting, ESC All, ESC D2 
capital gains tax, application to, 
TCGA 1992 ss 2(1), 9 
departure from UK, year of, splitting, 
ESC All; ESC D2 
full-time employment abroad, 
meaning, RI 40 
ordinary— 
absence from UK, PR 10/7/79 
arrival in UK, tests for, SP 3/81, SP 
17/91 
Commonwealth citizen temporarily 
abroad, TA 1988 s 334 
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RESIDENCE -— contd 
individuals — contd 
ordinary — contd 
Ireland, citizen of Republic of, 
temporarily abroad, TA 1988 
s 334 
persons not ordinarily resident, present 
in UK, exemption of interest on 
government stocks, F(No 2)A 
1931 s 22(1)(a); FA 1940 s 60(1) 
spouse, accompanying, ESC A78 
temporarily abroad, ITA 2007 s 829 
temporarily in UK, ITA 2007 
ss 831-832 
temporary— 
available accommodation 
disregarded, TA 1988 s 336(3); 
TCGA 1992 s 9(4) 
capital gains tax, application to, 
TCGA 1992 s 9(3) 
Schedule D Cases IV/V, application 
to, TA 1988 s 336(1) 
Schedule E, application to, TA 1988 
s 336(2) 
visitors— 
extension of visit in exceptional 
circumstances, SP 2/91 
treatment of, generally, RI 72 
working abroad, ITA 2007 s 830 
abode in UK disregarded, TA 1988 
s 335(1) 
incidental duties performed in UK 
disregarded, TA 1988 s 335(2) 
personal reliefs and allowances, and, ITA 
2007 s 56 
personal representatives, FA 1989 s 111; 
TCGA 1992 s 62(3), ITA 2007 s 834 
remittance basis, for, PR 25/3/09, MISC 
II 


trustees, FA 1989 s 110; TCGA 1992 
ss 69(1), 80, 81; ESC D2,, ITA 2007 
ss 475-476, 835 
visiting forces, ITA 2007 s 833 
RESTRICTIVE COVENANTS 
payment for, deduction, FA 1988 


s 73(2)(4) 
RETAIL CO-OPERATIVE SOCIETIES 
Be period, Revenue practice, ESC 
1 


RETAIL PRICES INDEX 
meaning, TA 1988 s 833(2) 
RETIREMENT 
payments on lump sum, SP 13/91 
RETIREMENT ANNUITIES 


death and disability payments, relief for, 
ESC A38 


fund for, exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(1)(d) 
Minister of Crown, salary, treatment of, 
TA 1988 s 629 
partnerships, relief for, SP A18 
relief— 
death and piers benefit payments, 
for, ESC A38 
rated aie settlements, SP 12/79, SP 


small lump sum retirement benefit 
schemes, ESC A95 
RETIREMENT BENEFIT SCHEMES 
See also OCCUPATIONAL PENSION 
SCHEMES; PERSONAL PENSION 
SCHEMES 
spe of provisions, ITEPA 2003 


employer-financed— 
employee contributing to, ITEPA 2003 
s 395 


oxbdiind benefits for tax purposes, 
SI 2006/210, SI 2007/3537 


Index 


RETIREMENT BENEFIT SCHEMES ~— contd 
employer-financed — contd 

meaning, ITEPA 2003 s 393A 

no relief for provision by, FA 2004 

s 246A 
non-contributory provision, restriction 
of deduction for, FA 2004's 246 
non-payment of benefit, cost of 
insuring against, FA 2004 s 248 
provision of information, SI 2005/3453 
prescribed descriptions of persons, 
ST 2005/3455 
relevant benefits, ITEPA 2003 s 393B 
responsible person, ITEPA 2003 
s 399A 
marine pilots’ benefit fund, ITEPA 2003 
s 587 
meaning, ITEPA 2003 s 586 
person liable for tax, ITEPA 2003's 582 
taxable income, ITEPA 2003 s 581 
unauthorised payments, ITEPA 2003 
ss 583-585 
RETIREMENT RELIEF 
business assets, disposal of — 
meaning, TCGA 1992 s 163(2), (8) 
operation of relief, TCGA 1992 
s 163(1) 
operative date, meaning, TCGA 1992 
s 163(6), (7) 
date of disposal, ESC D31 
full-time working officer or employee, 
meaning, RI 202 
gift of business assets, interaction with, 
TCGA 1992 Sch 7 para 8 
material disposal of business assets, 
meaning, TCGA 1992 s 16(3)-(5) 
office or employment— 
prior cessation date, meaning, TCGA 
1992 s 163(1) 
relevant reap meaning, TCGA 
1992 s 163(2) 
partnerships, SP A18 
phasing out, RI 202 
qualifying period— 
extending, RI 165 
RETURNS 
See also SPECIAL RETURNS 
amendment of return made for wrong 
period, TMA 1970 ss 28AA, 28AB 
companies— 

records to be kept, TMA 1970 s 12B 

consequential claims, TMA 1970 s 43C 

delay in rendering, interest and penalties, 
SP A14, SP 3/88, SP 6/89 

determination of tax where not delivered, 
TMA 1970 s 28C 

electronic lodgement, TMA 1970.Sch 3A; 
SI 1997/57;SP 1/97 

enquiries— : 

Revenue, power to make— | + 
partnership, TMA 1970s 12AC 
self-assessment; for purposes of, 

TMA 1970 s 9A, SP 1/99 
errors, ITA 2007 s 958, PR 1/4/08 
European economic interest: egy inne 
(EEIG)— 

requirement to make, T™MA 1970. 

s12A cf 
failure to make— ai 

penalty for, FA 2009 Sch 5584 218 
capital gains tax, TMA 1970s 93 
corporation tax, TMA 1970 8940 
income tax, TMA 1970593) sane 
partnership return, TMA 1970 licks 

s 93A ase tenses poerer ie 
form of, pasted by Comritiésioners! of 
Inland Revenue, vTMA wen Ss 113 
late returns— » on yilideil 

interest charged, SPAIl40 0 

penalties for, ESC B46;SPAl4 
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RETURNS — contd 
loss, destruction or damage to, TMA 
70s 112 
partnership— 
contents, TMA 1970 s 12AA(6), (7) 
enquiries into, Revenue power to make, 
TMA 1970 s 12AC 
generally, TMA 1970s 12AA 
records to be kept, TMA 1970s 12B 
requirement to make, TMA 1970 ss 8, 
12AA(2), (3) 
statement, to include, TMA 1970 
s 12AB 
payments in accounting period, ITA 2007 
s 949 


payments other than in accounting 
period, ITA 2007 s 950 
periods, ITA 2007 s 947 
personal— 
records to be kept, TMA 1970 s 12B 
requirement to make, TMA 1970s 8 
self-assessment, to include, TMA 1970 


s 
records to be kept, TMA, 1970 s 12B 
self-assessment, ITA 2007 s 964; PR 2/04 
substitute forms, use of, SP 5/87 
trustees— 

enquiries into, Revenue power to make, 
FA 1994 s 180 

records to be kept, TMA 1970 s 12B 

requirement to make, TMA 1970s 8A 

self-assessment, to include, TMA 1970 
s9 

wrong period, amendment of return 
made for, TMA 1970 ss 28AA, 
28AB 

REVERSE PREMIUM 
arrangements not at arm’s length, FA 

1999 Sch 6 para 3, CTA 2009 s 99 
capital allowances, receipts taken into 
account for, FA 1999 Sch 6 para 5 
connected persons, FA 1999 Sch 6 para 8 
preps arrangements, CTA 2009 


100 
Pciadad cases, CTA 2009 s 97 
insurance companies, ee rules for, FA 
1999 Sch 6 para 4 
main residence, exclusion of transactions 
relating to, FA 1999 Sch 6 para 6 
payments being, CTA 2009 s 96 
sale and lease-back arrangement, 
exclusion of consideration under, 
FA 1999 Sch 6 para 7 
tax treatment, FA 1999 s 54, Sch 6, CTA 
2009 s 98 
RING FENCE INCOME 
carry-forward trade loss relief, ITA 2007 
s 87 
sideways relief, ITA 2007 s 80 
ROLLOVER RELIEF 
See REPLACEMENT OF BUSINESS ASSETS 
ROMAN CATHOLIC COMMUNITIES 
See RELIGIOUS COMMUNITIES 
ROYAL ULSTER CONSTABULARY 
See ARMED FORCES 
ROYALTIES 
basic rate, charge to, TA 1988 s 3(b) 
claim for tax deducted at source, FA 2004 
s 102 


common taxation system on payments 
between associated companies of 
different Member States, 
2003/49/EC 
deduction of tax at source— ~ 
discretion to make gross payment, ITA 
2007 ss 914-917 
double taxation arrangements, under, 
ITA 2007 ss 911-913 
patent rights, for, ITA 2007 ss 903-904 
special rates, at, ITA 2007 ss 911-913 


Index 


ROYALTIES — contd 
deduction of tax at source — contd 
usual place of abode of owner is 
abroad, where, ITA 2007 
ss 906-909 
double taxation arrangements, under— 
definitions, ITA 2007 s 913 
disapplication of directions, ITA 2007 
$912 
generally, ITA 2007 s 911 
EIS relief, ITA 2007 s 195 
exemption from tax— 
anti-avoidance, FA 2004 s 104 
conditions for, FA 2004 s 98 
Directive, implementation of FA 2004 
s 97 
permanent establishment, meaning, FA 
2004 s 99 
special relationships, provisions 
applying, FA 2004 s 103 
transitional provision, FA 2004 s 106 
25% associates, meaning, FA 2004 
s 99(4) 
gifts to charitable trusts, ITA 2007 s 536 
owner abroad, requirement to deduct tax, 
TA 1988 s 536, 537B 
paid gross— 
disapplication of directions, ITA 2007 
s 915 


duty of payee to notify if not exempt, 
ITA 2007 s 916 

generally, ITA 2007 s 914 

supplementary provisions, ITA 2007 
SAT 


patents. See PATENTS 
payment from abroad, double taxation 
relief on, ESC B8 
payment without deduction at source, FA 
2004 s 101 
special relationship, TA 1988 s 808B 
spreading, ITA 2007 s 461 
usual place of abode of owner abroad, 
where— 
further provision, ITA 2007 s 909 
generally, ITA 2007 s 906 
made through UK resident agents, ITA 
2007 s 908 
relevant intellectual property right, 
ITA 2007 s 907 
venture capital trusts, ITA 2007 s 306 
RULINGS 
post-transaction, PR 26/9/96 
pre-transaction, PR 26/9/96 


SALE AND LEASEBACK 
consideration received, taxation of, TA 
1988 s 780 
finance leases. See MACHINERY AND 
PLANT 
reliefs, limitation on, TA 1988 s 779 
SALE AND REPURCHASE OF 
SECURITIES (“REPOS”) 
agreement in force— 
generally, TA 1988 s 731(2B)-(2F) 
meaning, TA 1988 s 731 (2D) 
amendments coming into force, 
SI 2007/2483 
borrower— 
effect on, FA 2007 Sch 13 para 4 
finance charges, relief for, FA 2007 
Sch 13 para 5 
creditor quasi-repo— 
application of provisions, CTA 2009 
s 542 


finance return in respect of advance, 
charge on lender, CTA 2009 s 546 

meaning, FA 2007 Sch 13 para 5, CTA 
2009 s 544 
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SALE AND REPURCHASE OF SECURITIES 
(“REPOS”) — contd 
creditor quasi-repo — contd 
quasi-interest, arrangement designed to 
produce, CTA 2009 s 547 
sale of securities, effect on lender, CTA 
2009 s 545 
creditor repo— 
application of provisions, CTA 2009 
s 542 


chargeable gains, ignored for, FA 2007 
Sch 13 para 11 

finance return in respect of advance, 
charge on lender, CTA 2009 s 546 

lender, change for finance return, FA 
2007 Sch 13 para 10 

manufactured payments, requirement 
to deduct tax from, FA 2007 
Sch 13 para 13 

meaning, FA 2007 Sch 13 para 7, CTA 
2009 s 543 

quasi-interest, arrangement designed to 
produce, CTA 2009 s 547 

sale of securities, effect on lender, CTA 
2009 s 545 

debtor quasi— 

application of provisions, CTA 2009 
s 542 

finance charges in respect of advance, 
relief for borrower, CTA 2009 
s 551 

meaning, FA 2007 Sch 13 para 3, CTA 
2009 s 549 

sale of securities, effect on borrower, 
CTA 2009 s 550 

debtor repo— 

application of provisions, CTA 2009 

s 542 


chargeable gains, ignored for, FA 2007 
Sch 13 para 6 
finance charges in respect of advance, 
relief for borrower, CTA 2009 
Sal 
manufactured payments, requirement 
to deduct tax from, FA 2007 
Sch 13 para 13 
meaning, FA 2007 Sch 13 para 2) CTA 
2009 s 548 
sale of securities, effect on borrower, 
CTA 2009 s 550 
deduction of tax by deposit-takers, and, 
ITA 2007 s 869 
deemed manufactured payments. See 
MANUFACTURED DIVIDENDS 
AND INTEREST 
definition, ITA 2007 s 569 
generally, ITA 2007 s 654 
legislative changes, RI 261 
loan relationships, treated as— 
accounting expressions, interpretation, 
CTA 2009 s 558, 
arrangements, general provisions, CTA 
2009 s 552 
interpretation, CTA 2009 ss 556, 559 
mote of provisions, CTA 2009 
s 
non-standard repos, CTA 2009 s 555 
person receiving asset, meaning, CTA 
2009 s 557 
persons buying or selling for others, 
CTA 2009 s 553 
manufactured dividend, ITA 2007 s 595 
manufactured payments, requirement to 
deduct tax from, FA 2007 Sch 13 
para 13 
modification of provisions— 
non-arm’s length case, ITA 2007 s 611 
non-standard cases, ITA 2007 s 612 
redemption arrangements, ITA 2007 
s 613 


SALE AND REPURCHASE OF SECURITIES 
(“REPOS”) — contd ~ 
modification of provisions — contd 
regulations, SI 2007/2485, SI 2007/2486 
supplementary, ITA 2007 s 614 
nature of transaction, FA 2007 Sch 13 
para | 
no tax mae — interim holder, ITA 
2007 s 
no tax nent for original holder; ITA 
2007 s 
non-standard, CTA 2009s 555 
power to modify, ITA 2007 s 656 
price differences— 
additional tax treatment, ITA 2007 
s 609 
exceptions to general rule, ITA 2007 
s 608 
modification of provisions, ITA 2007 
s 611 d 
repurchase price, ITA 2007 s 610 
treatment of, TA 1988 ss 730A, 730B; 
TCGA 1992 s 263A, ITA 2007 
s 607 
quasi-interest, arrangement designed to 
produce, FA 2007 Sch 13 para 12 
redemption arrangements, ITA 2007 
s 613 
transfer, ITA 2007 s 655 
SATELLITES 
rollover relief, TCGA 1992 5 155 Class 3 
SAYE interest. See MISCELLANEOUS 
INCOME (ITTOIA 2005) 
savings See SAVINGS AND INVESTMENT 
INCOME (ITTOIA 2005) 
Community obligations and international 
arrangements, FA 2003 s 199 
income, taxation of, 2003/48/EC 
lower rate, application of, to income 
from, TA 1988 s 4(1A) 
reporting of income— 
agent, audit by, SI 2003/3297 reg 16. 
definitions, SI 2003/3297 reg 20 
paying agent— 
meaning, SI 2003/3297 reg 3 
payments, reporting to Inland 
Rewteneh SI a00318899 regs 10, 


pote payments, notification of, 
SI 2003/3297 reg 14 — ; 
reports to Inland Revenue, | 
SI 2003/3297 reg 15) 
receiving agent— of 
information to be repaid to Inland 
Revenue, SI 2003/3297 reg 42) 
meaning, SI 2003/3297 reg 6" 
reportable payments, notification of, 
SI 2003/3297 re 14_ 1A 5 AA 
reports to Inland Revditud pat ol ~~ 
SI 2003/3297, reg, ist : xu ely 
relevant payee— kQHTIAD 4 
identity and residence, i SaSaitbh 
on, SI 2003/3297 ae _ 
meaning, SI 2003/3297 reg 7 ; attic : 
payments to, reporting to. 
Revenue, ‘ST 2/297 re 1B 


residual entity—_ 


meaning, SI 2003/3297 For noms 
payments to, reporting t 
Revenue, SI 20 ang Treg 1 


UCITS, electron to be one naaie 
SI 2003/3297, regs. x4) Yo woutoubeb 
savings income, meaning, ST 2003, ae Dib 
reg 8 BLL parhOOSy 
transitional provisions, $1. 2003/3297. yob 
reg.17, Schi@-1i® 22 FOOS ATE 
special withholding tax. See SPECIAL 9905 
WITHHOLDING TAX!) §) )> 1 [s99q2 
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SAVINGS AND INVESTMENT INCOME 
(ITTOIA 2005) 
deposits, transactions in, ITTOIA 2005 
ss 551-554 
deeply discounted securities— 
calculating profits, ITTOIA 2005 
ss 439-442 
charge to tax on profits from, ITTOIA 
2005 ss 427-429 
corporate strips, rules for, ITTOIA 
2005 ss 452A-452G 
disposals, ITTOIA 2005 ss 437, 438 
listed securities held since 26 March 
2003, ITTOIA 2005 ss 453-456 
) profits from, ITTOIA 2005 ss 430-436 
strips of Government securities, 
ITTOIA 2005 ss 443-452 
transfer of assets abroad, ITTOIA 
005 s 459 
trustees, ITTOIA 2005 ss 457, 458 
dividends etc— 
| from non-UK resident companies— 
charge to tax on, ITTOIA 2005 
ss 402-404. 
shares in SIPs, ITTOIA 2005 
ss 405-408 
from UK resident companies— 
amounts treated as dividends, 
ITTOIA 2005 ss 386-391 
charge to tax on, ITTOIA 2005 
ss 383-385 
minority shareholder, meaning, 
ITTOIA 2005 s 397C 
shares in SIPs, ITTOIA 2005 
ss 392-396 
tax credits and payment and 
deduction of tax, ITTOIA 
2005 ss 397-401 
foreign dividend coupons, sales of, 
ITTOIA 2005 ss 570-573 
guaranteed returns, disposals of futures 
and options in— 
charge to tax, ITTOIA 2005 
ss 555-558 
losses, ITTOIA 2005 s 567 
transfer of assets abroad, ITTOIA 
2005 s 569 
trustees, ITTOIA 2005 s 568 
when disposals involve guaranteed 
returns, ITTOIA 2005 ss 559-561 
when disposals of futures and options 
occur, ITTOTA 2005 ss 562-566 
interest— 
charge to tax on, ITTOIA 2005 
ss 369-371 
other income taxes as interest, ITTOIA 
2005 ss 372-381 
life insurance etc contracts, gains from— 
calculation of gains, ITTOTA 2005 
ss 491-497 
charge to tax, ITTOIA 2005 
ss 461-463 
chargeable events, ITTOIA 2005 
ss 484-490 
deficiencies, ITTOIA 2005 ss 539-541, 
RI 277 


income tax, treated as paid and reliefs, 
ITTOIA 2005 ss 530-538 
issue time of qualifying policy 
replacing See policy, ITTOTA 
2005 s 543 
part surrenders and assignments— 
transaction-related calculations, 
- ITTOIA 2005 ss 510-514 
periodic calculations and excess 
events, ITTOIA 2005 
ss 498-509. 
person liable etc, ITTOIA — 
‘ss 464-472 
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SAVINGS AND INVESTMENT INCOME 
(ITTOIA 2005) — contd 
life insurance ete contracts, gains from —\contd 
personal portfolio bonds, ITTOIA 
2005 ss 515-526 
reduction from gains, ITTOIA 2005 
ss 527-529 
relevant policies and contracts, 
ITTOIA 2005 ss 473-483 
replacement of qualifying policies, 
ITTOIA 2005 s 542 
loan to participator, release of, ITTOIA 
2005 ss 415-421 
overview, ITTOIA 2005 s 365 
priority rules, ITTOIA 2005 ss 366, 367 
purchased life annuities, ITTOIA 2005 
ss. 422-426 
stock dividends from UK resident 
companies, ITTOIA 2005 
ss 409-414 
territorial scope of rules, ITTOIA 2005 
s 368 
unauthorised unit trusts, distributions 
from, ITTOIJA 2005 ss 547-550 
SAVINGS CERTIFICATES 
income from— 
corporation tax, no liability to, CTA 
2009 s 1281 
Ulster Savings Certificates, CTA 2009 
s 1282 
meaning, CTA 2009 s 1281(3) 
SAVINGS GATEWAY ACCOUNTS 
alternative finance arrangements, SGAA 
2009 s 15 
HMRC— 
decisions and notices; SGAA 2009 
s 122 
appeals, SGAA 2009 ss 23, 24 
recovery of payments by, SGAA 2009 
s 12 


revit of information to, SGAA 2009 
Ick 
income and capital gains tax relief, 
SGAA 2009 s 14 
interest payable, SGAA 2009 s 13 
orders and regulations, SGAA 2009 s 28 
SAVINGS RELATED SHARE OPTION 
SCHEME 
See SHARE OPTION SCHEMES 
SCHEDULE A 
See also PROPERTY INCOME (ITTOIA 
2005) 
assignment, meaning of in Scotland, TA 
8 s 24(5) 
business treated as trade, CAA 2001 s 15 
caravan, application to, TA 1988 s 15(1) 
para 3 
charge to tax— 
mutual business, TA 1988 s 21C 
scope, TA 1988's 15(1) para 1 
commercially let property, computation, 
TA 1988 s 21A 
consideration, value of, to be included, 
TA 1988 s 24(4) 
corporation tax, rents and receipts from 
land, FA 1998 Sch 5 
deductions— 
deductions from rent— 
premiums paid, TA 1988 s 37 
energy-saving items, expenditure on, 
TA 1988 ss 31A, 31B 
exceptions from charge, TA 1988 s 15(1) 
para 2 
flat management companies, RI 218 
foreign pension, TA 1988 ss 19(1) para 4, 
196 if 


furnished accommodation. See 
FURNISHED LETTINGS 

furnished holiday letting. See FURNISHED 
HOLIDAY LETTINGS 
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SCHEDULE A ~ contd SCHEDULE D CASES T AND II = contd 


furnished letting. See FURNISHED 
LETTINGS 
houseboat, application to, TA 1988 
s 15(1) para 3 
information, power to call for, TMA 1970 
s 19 
intermediate landlord, meaning of in 
Scotland, TA 1988 s 24(5) 
lease, meaning, TA 1988 s 24(1), (6)(a), 
(c), (7) 
lessee— 
meaning, TMA 1970 s 19(3)(a);TA 
1988 s 24(1) 
lessor, meaning, TA 1988 s 24(1) 
losses— 
overseas property business, from, TA 
1988 s 379B 
treatment generally, TA 1988 s 379A 
non-resident company, TA 1988 s 15(1A) 
non-resident person, tax charge on, TA 
1988 s 42A PR 19/2/74 
ordinary business, meaning, CAA 2001 
s 16 
premises, meaning, TA 1988 s 24(1) 
premium— 
meaning, TA 1988 s 24(1)-(3), (5) 
treatment as rent, TA 1988 s 34 
rent— 
meaning, TA 1988 s 24(6)(>) 
waiver of, PR 22/1/79 
reversion, meaning in Scotland, TA 1988 
s 24(5) 
Schedule D Case I provisions, 
applicability of, TA 1988 s 21B 
sea walls, expenditure on making, TA 
1988 s 301 
sinking funds, RI 218 
spouse, death of, property passing on, 
deferred repairs, ESC A21 
surplus business accommodation, RD 9 


SCHEDULE C 


abolition of charge to tax, FA 1996 s 79 
charge to tax under, continuing, FA 1996 
Sch 7 para 35 


SCHEDULE D 


See also TRADING INCOME (ITTOIA 
2005); SAVINGS AND INVESTMENT 
INCOME (ITTOIA 2005); 
MISCELLANEOUS INCOME (ITTOIA 
2005); FOREIGN INCOME (ITTOIA 
2005) 

Cases I-VI, scope of charge, TA 1988 
s 18(3), (3A)-(3E) 

charge to tax under, TA 1988 s 18(1) 

foreign holdings, income arising from, TA 
1988 s 18(3B)-(3E) 

persons chargeable, TA 1988 s 59 


SCHEDULE D CASES I AND II 


See also TRADING INCOME (ITTOIA 2005) 
accounting basis, FA 1998 s 42 
apportigasaem on time basis, TA 1988 
S 
cessation of trade, profession or 
vocation— 
expenditure after, relief for, TA 1988 
s 109A 


receipts after— 
allowable deductions from, TA 1988 
s 105 


conventional basis, charge on, TA 
1988 s 104 
earnings basis, charge on, TA 1988 
s 103 
interpretation provisions for, TA 
988 s 110 


post-cessation business expenses, 
relief for, RI 130 
spouse, death of, ESC A7 


cessation of trade, profession or vocation — 
contd 
unpaid expenses, effect on relief, RI 
130 


conventional basis— 
cessation, receipts after, charge on, TA 
1988 s 104 
change of basis, charge on, TA 1988 
s 104 
meaning, TA 1988 s 110(4) 
current year basis— 
commencement, FA 1994 s 218 
debts, transactions in, charge to tax on, 
TA 1988 s 56 
deductions allowable, general rules, TA 
1988 s 74 
deposits, transactions in, charge to tax 
on, TA 1988 ss 56, 56A 
error or mistake, application to, RI 65 
farming, treated as one trade, TA 1988 
s 53(1), (2) 
Industrial Development Act 1982 grants, 
treatment of, TA 1988 s 93 
land, commercial occupation of, charge 
to tax on, TA 1988 s 53(3), (4) 
living expenses abroad, treatment of, SP 
Al6 


local enterprise agencies, contributions to, 
deduction for, TA 1988 s 79 
local enterprise companies (Scotland), 
contributions to, deductions for, TA 
1988 s 79A 
loss relief. See LOSS RELIEF FOR INCOME 
TAX 
market gardening, treated as one trade, 
TA 1988 s 53(1) 
mines, quarries, etc, charge to tax on, TA 
1988 ss 55, 59(2) 
overlap profits and losses— 
double taxation relief, TA 1988 
ss 804(5)-(SC); FA 1994 s 217 
persons chargeable, TA 1988 s 59 
post-cessation business expenses, relief 
for, RI 130 
regional development grants, not to be 
taken into account, TA 1988 s 92(1) 
training and enterprise,councils, 
contributions to, deductions for, TA 
1988 s 79A : 
transitional provisions, pre April 1994 
trades etc, FA 1994 Sch 20 
paras 1-3, 8-13; FA 1995 Sch 22 
paras 1—S, 11-6, 20 ; 
woodlands, commercial occupation of, 
exclusion from tax charge, TA 1988 
s 53(4) 


SCHEDULE D CASE III 


See also SAVINGS AND INVESTMENT 
INCOME (ITTOIA 2005); 
MISCELLANEOUS INCOME (TTOIA 
2005) 

discounts— 

charge to tax on, TA 1988 s. 180). 

source, meaning, RI 58 

spouse, death of, ESC A7. 

transitional provisions, FA 1994. Sch 20 
paras 4, 5; FA 1995 Sch 22. 
paras 9-12, LAD. aed hale fey 


SCHEDULE D CASES IV AND V © ~ 


See also SAVINGS AND Pr ap Wa Tac 


INCOME (ITTOIA 2005); ret} 

MISCELLANEOUS INCOME (TTOIA 

2005) u45 | soles sibersq 
loss relief, TA 198853910 
spouse, death of, ESC AJ 


temporary residents in UK, not 1 
chargeable under, TA ‘1988 s. 336( yer 
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SCHEDULE D CASES IV AND V — contd 
transitional provisions, FA 1994 Sch 20 
paras 6, 7; FA 1995 Sch 22 
paras 6-8, 10-16, 18-20 
unremittable income, relief for, TA 1988 
s 584 
SCHEDULE D CASE V 
See also SAVINGS AND INVESTMENT 
INCOME (ITTOIA 2005); 
MISCELLANEOUS INCOME (ITTOIA 
2005); FOREIGN INCOME (ITTOIA 
2005) 
foreign letting, TA 1988s 70A 
y foreign trade, expenses connected with, 
deduction for, TA 1988 ss 80, 81 
losses, SP A20, SP B25, SP 2/80 
SCHEDULE D CASE VI 
See also SAVINGS AND INVESTMENT 
INCOME (ITTOIA 2005); 
MISCELLANEOUS INCOME (ITTOIA 
2005); FOREIGN INCOME (ITTOIA 
2005) 
apportionment on time basis, TA 1988 
s 72 
business expansion scheme, withdrawal of 
relief, TA 1988 s 307 
debts, transactions in, charge to tax on, 
TA 1988 s 56 
deposits, transactions in, charge to tax 
on, TA 1988 ss 56, 56A 
election for, from Schedule A, TA 1988 
Z 


s 15(2) 
furnished holiday letting, TA 1988 
s 503(1)(a) 
land, transactions in, artificial, TA 1988 
ss 776-778 
lease granted at undervalue, assignment 
of, TA 1988 s 35 
life assurance business, FA 1989 s 85 
excess adjusted Case I profits, FA 1989 
s 85A 
loans or credit, transactions associated 
with, TA 1988 s 786 
loss relief— 
corporation tax, TA 1988 s 396 
income tax, TA 1988 s 392 
personal activities, individual’s, sale of, 
TA 1988 ss 775, 777, 778 
post-cessation receipts, TA 1988 ss 103, 
104 


premium, treatment as rent, TA 1988 
s 34(6) 
sale of land with right to reconveyance, 
TA 1988 s 36 
small trades, exemption form FA 2000 
s 46 
SCHEDULE E 
See also EMOLUMENTS 
£8,500 or more, employee earning. See 
EMPLOYEE EARNING £8,500 OR 
MORE 
accruals basis, application of, to— 
income support, FA 1989 s 41(1)(c), (2) 
pensions, etc, FA 1989 s 41(1)(a), (b), 
2 


social security benefits, FA 1989 
s 41(1)(e), (2) 
benefit in kind. See BENEFITS IN KIND 
director. See DIRECTORS 
expenses. See EXPENSES; TRAVELLING 
EXPENSES 
gratuities, PR 6/3/84 
intermediaries, provision of services 
through, FA 2000 Sch 12 
living accommodation, provisions relating 
to. See ACCOMMODATION 
PAYE scheme. See PAYE 
pensions, charge to tax under— 
accruals basis, FA 1989's 41(1)(a), (4), 


(d), (2) 


Index 


SCHEDULE E — contd 
receipts basis— 
emoluments already paid, FA 1989 
s 40 
insurance company, deduction for, FA 
1989 s 44(12), (13) 
investment company, deduction for, FA 
1989 s 44(1)-(11) 
Schedule D deduction— 
generally, FA 1989 s 43 
Lloyd’s underwriting agents, FA 
1993 s 181 
unpaid emoluments— 
general rules, FA 1989 s 38 
unremitted emoluments, FA 1989 s 39 
redundant employee, counselling services 
for, TA 1988 ss 589A, 589B 
resident but not ordinarily resident, 
apportionment of earnings, SP 1/09 
roll-over relief, application to employee, 
TCGA 1992 s 158(1)(c) 
share incentive scheme. See SHARE 
INCENTIVE SCHEMES 
share option scheme. See SHARE OPTION 
SCHEMES 
social security benefits, charge to tax on 
accruals basis, FA 1989 s 41(1)(e), 
(2) 
tax credit relief, operation of, TA 1988 
s 794(2)(b) 
temporary residents in UK, not 
chargeable under, TA 1988 s 336(2) 
termination payment— 
beneficial loan, notional interest 
treated as paid in respect of, 
Sch 11 para 12 
disability, meaning, SP 10/81 
legal costs, treatment of, ESC A81; RI 
61, RI 92 
occupational pension scheme— 
interaction with, SP 13/91 
travelling expenses. See TRAVELLING 
EXPENSES 
VAT, interaction with, SP A6é 


SCHEDULE F 
income received after 6 April 1999, 
taxation of, RI 199 
tax credit for beneficiaries of residuary 
estate, TA 1988. s 699A 
trusts, TA 1988 s 686 


SCHOLARSHIPS 
benefit in kind, application of— 
arrangements entered into by employer 
or connected person, under, 
ITEPA 2003 s 212 
cost of, ITEPA 2003 s 214 
exemption of income, limitation of, 
ITEPA 2003 s 215 
special rules for, ITEPA 2003 s 211 
trusts or schemes, under, ITEPA 2003 
s 213 
university or technical college, scheme at, 
SP 4/86 


SCHOOL 
See EDUCATION AND TRAINING 


SCIENTIFIC RESEARCH 
See also RESEARCH AND DEVELOPMENT 
association— 
exemption from— 
chargeable gain, charge to tax on, 
TCGA 1992 s 271(6)(b) 
income tax and corporation tax, TA 
1988 s 508 
gross income of accounting period, 
SI 2007/3426 reg 8 
income spending conditions, 
‘SI 2007/3426 reg 5 
breach of, SI 2007/3426 reg 6 
meaning, SI 2007/3426 reg 3 
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SCIENTIFIC RESEARCH = contd 
association — contd 
non-distribution of profits, 
SI 2007/3426 reg 11 
object, SI 2007/3426 reg 4 
payments to, TA 1988 s 82B 
pension deficit funding, SI 2007/3426 
reg 9 
relevant income of accounting period, 
SI 2007/3426 reg 7 
earlier, applied in later, SI 2007/3426 
reg 10 
organisations, deduction for payments 
(Ko=— 
corporation tax, TA 1988 s 82B 
income tax, ITTOIA 2005:s'88 
research and development capable of 
extending trade, SI 2007/3426 
regs 12-17 
SCOTLAND 
application of Income Tax Acts, ITA 
2007 s 1008 
contributions to local enterprise 
companies, deduction for, TA 1988 
s 79A 
relevant legislation, ITA 2007 s 1018 
summary warrant, enforcement of sums 
by, FA 2008 s 128 
trusts, generally, ITA 2007 s 464 
SCOTTISH PARLIAMENT 
members— 
accommodation expenses, ITEPA 2003 
s 360 
capital allowances prohibited, CAA 
2001 s 34 
EU travel expenses, ITEPA 2003 s 294 
overnight expenses, ITEPA 2003 s 293 
pensions, FA 1999 Sch 5 para 6 
treatment as members of Parliament, 
FA 1999 Sch 5 
Parliamentary pension funds, TA 1988 
ss 613(4), 611 
SCOTTISH WATER 
transfer of functions, SI 2002/653 
SEA WALLS 
expenditure on making, TA 1988 s 30, 
Sail 
deduction from property business 
profits, CTA 2009 ss 254-257 
SEAFARERS. 
deduction from earnings— 
calculation, ITEPA 2003 s 379 
eligibility, ITEPA 2003 s 378 


incidental duties, place of performance, 


ITEPA 2003 s 383 

limit on where UK duties make 
amount unreasonable, ITEPA 
2003 s 380 

other deductions, taking account of, 
ITEPA 2003 s 381 

ship, oe on board, ITEPA 2003 
s 


employment as, meaning, ITEPA 2003 
s 384 


ship, meaning, ITEPA 2003 s 385 
SECURITIES 

See SHARES AND SECURITIES 
SECURITIES DEALERS 

See MARKET MAKERS 
SECURITY ASSETS AND SERVICES 

benefit in kind, FA 1989 ss 50-52 

costs and expenses of, ITEPA 2003 s 377 

trade etc, deduction for, FA 1989 ss 112, 

113 


SEIZURE 
additional powers— 
notice of exercise of, ony 2001. 52 
person, from, CJPA 2001 s 51 
premises, from; CJPA "2001 s 50; Sch 1 


SEIZURE — contd 
appropriate judicial authority— 
application to, CJPA 2001 s 59 
meaning, CJPA 2001 s 64 
copies, taking, CJPA 2001 s 63 
customs officers, powers of, CJPA 2001 
s 67 LAD 
duty to secure property, CJPA 2001 ss 60, 
61 


examination and return of property, 
CJPA 2001 s 53 
excluded and special procedure material, 
obligation to return, CJPA 2001 s 55 
inextricably linked property, use of, CJPA 
2001 s 62 
items subject to legal privilege— 
meaning, CJPA 2001 s 65 
obligation to return, CJPA 2001 s 54 
persons to whom property returned, 
CJPA 2001 s 58 
powers designated by orders, application 
of provisions to, CJPA 2001 s 69 
retention of items, CJPA 2001 s 57 
Scotland, provisions applying in, CJPA 
2001 s 68 
time of, CJPA 2001 s 66(2) 
SELF-ASSESSMENT 
See also ASSESSMENTS 
additional documents accompanying, PR 
31/5/96 
agents, yeti elee of information to, PR 
29/7/96 
amendment of— 
individual taxpayer, where enquiries 
made, TMA 1970 s'28A 
partnership statement— 
enquiries made, where, TMA 1970 
s 28B 
loss of tax discovered, where, TMA 
1970 s 30B 
payment after, TMA 1970 Sch 3ZA 
capital gains tax, valuations for, PR 
4/2/97 
carry back claims, RI 219 
choice of Schedules, TMA 1070 s 9D 
commencement of, FA 1994 s 199(2), (3) 
corporation tax— 
appointed day, FA 1998 s 1175), 
Sch 18 para 96 
capital allowances, claims for FA 1998 
Sch 18 para 78 
claims and elections, FA 1998 Sch 18 
para 54 
enquiries, COP14 
enquiry into company tax return, FA 
1998 Sch 18 para 24; SP 1/02 
excessive assessments or repayments, 
FA 1998 Sch 18 para’ 50.) 
filing date, FA 1998 Sch 18 para 14. 
fraud or negligence, penalty for, FAT ‘ 
1998 Sch 18 para89 
generally, FA 1998 Sch 18” ae PRE 
group relief, claims for, FA yi 998 
Sch 18 para 66° 
no return delivered, where, FA. a Pe 
Sch 18 para 1 ant 
penalties, FA 1998 Sch 18 cee pit mn 
records, duty to keep and. preserve, FA... 
1998 Sch 18 para. ee J 932) :e9en< 
Revenue determinations and qo 
assessments, FA 1998 Sch 18. gitits 
para 36 TS 2 aerieibeme j 
Special Commissioners, appeal. to, FA, 
1998 Sch 18 para 94 be cihiGsER artivil 
special provisions, FA: 1998 Sch 18 =; 
para 84 TYA $3 
tax payable, FA 1998 Sch. 18 para 8 aoiecc 
tax returns and assessments, FA 1998) 
Sch 18 ¢&) LE) 1) 
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SELF-ASSESSMENT -— contd 
correction, payment after, TMA 1970 
Sch 3ZA 
disclosure and discovery under, SP 1/06, 
PR 31/5/96 
electronic lodgement service, submission 
of information by, SP 1/97; PR 
31/5/96 
enquiry into— 
accountancy expenses, RI 192 
amendment during, TMA 1970s 9B 
loss of tax, to prevent, TMA 1970 
9C 


S 
referral or questions during, TMA 
y 1970 s 28ZA 
determination, effect of, TMA 1970 
s 28ZE 
effect of, TMA 1970 s 28ZD 
regulations, TMA 1970 s 28ZC 
withdrawal of notice of, TMA 1970 
s 28ZB 
RAS powers, TMA 1970 s 9A, SP 
1/99 


finality, SP 1/06 
gift aid through, FA 2004 s 83 
income tax returns, PR 6/01 
local office enquiries, COP11 
partnership returns— 
amendment by taxpayer, TMA 1970 
s LZABA 
choice of Schedules; TMA 1970 
s 12AE 
correction by Revenue, TMA 1970 
s 12ZABB 
enquiry into— 
amendment during, TMA 1970 
s 12AD 
notice of, TMA 1970 s 12AC 
procedure on completion of, TMA 
$2 


failure to make, TMA 1970 s 93A 
fraudulent or negligent conduct, 
extended time limits in case of, 
RI 155 
generally, TMA 1970s 9 
payment on account of income tax, TMA 
1970 s S9A 
procedure, TMA 1970 30A 
returns, improvement, PR 2/04 
returns to include— 
amendment where original made 
negligently or fraudulently, RI 
195 


correction by Revenue, TMA 1970 
s 9ZB 

generally, TMA 1970.89 

overlap profit carried forward, 
recording, RI 194 

partnerships, TMA 1970s 9 

personal, TMA 1970 s 9 

power to amend or correct, TMA 1970 
s 9ZA 

records to be kept, TMA 1970s 12B 

transitional provisions, FA 1995 s 116, 
Sch 21, PR 31/3/94 

trustees, TMA 1970 s 9; PR 20/1/97 

trustees— 
return— 
correction by Revenue, TMA 1970 
s 9ZB. 


enquiry rocedure on completion 
MA 1970 s 28A 
Sa Pe 2 amend or correct, TMA 
1970s 9ZA .. 
tax obligations, TMA 1970 s 9; PR 
20/9 7b: nsmsltyee | 
SELF-BUILD SOCIETIES 
exemption from tax on, TA 1988 s 489 


Index 


SERIOUS ORGANISED CRIME 
AGENCY 


appeals from, PCA 2002 s 320 
Assets Recovery Agency, redistribution of 
functions of, SCA 2007 s 74, Sch 8 
criminal conduct, meaning, PCA 2002 
s 326 
declarations, PCA 2002 s 325 
disclosures to, PCA 2002 s 339ZA 
inheritance tax functions— 
settlements, PCA 2002 s 322 
transfers of value, PCA 2002 s 321 
matters for which authorised, PCA 2002 
s 2B 
property, meaning, PCA 2002s 326 
Revenue functions, PCA 2002 ss 317; 318, 
323, 324 
source of income, failure to identify, PCA 
2002 s 319 
staff, PCA 2002 s 2B(3) 
tax provisions, PCA 2002 Sch 10 
SERVICE CHARGE 
trust implications, RI 218 
SERVICES 
intermediary, provision through, PR 
February 2000, PR June 2000, PR 
February 2001 
SET-OFF 
England and Wales, in, FA 2008 s 130 
insolvency procedure, exclusion in case 
of, FA 2008 s 131 
Northern Ireland, in, FA 2008 s 130 
oil profits, against, FA 2008 Sch 35 
transfer of right to be paid sum, in case 
of, FA 2008 s 133 
SETTLED PROPERTY 
See also SETTLEMENTS 
appointment or advancement, power of, 
exercise of, SP 1/78, SP 9/81, SP 
7/84, 
chargeable gains, power to call for 
information as to, TMA 1970 s 27 
death of beneficiary, life interest 
terminating on, ESC D43 
definition, ITA 2007 s 466 
gift of business assets, application of, 
TCGA 1992 Sch 7 paras 2, 3 
life interest in, release of, SP D10 
meaning, TA 1988 s 685A 
references in regulations, ITA 2007 s 478 
SETTLEMENTS 
See also MISCELLANEOUS INCOME 
(ITTOIA 2005) 
accumulated income— 
meaning, ITA 2007 s 480 
rate of income tax, ITA 2007 s 479 
beneficiary's income— 
application of provisions, ITA 2007 
s 499 


non-UK residents, ITA 2007 s 501 
reduction, ITA 2007 s 503 
restrictions on use of trustees’ 
expenses, ITA 2007 ss 500-503 
untaxed income, ITA 2007 s 502 
businesses and individuals, application of 
legislation to, PR 4/03, RI 268 
charge on settlor of pre-19 March 1991 
settlements, TCGA 1992 Sch 5 
para 9, FA 1998 Sch 23 
death of life tenant, TCGA 1992 
ss 72-74; ESC D10 
definitions— 
arrangements, ITA 2007 s 465 
disposable property, ITA 2007 s 468 
other income, ITA 2007 s 463 
settled property, ITA 2007 s 466 
settlor, ITA 2007 s 467 
discretionary income— 
meaning, ITA 2007 s 480 
rate of income tax, ITA 2007 s 479 
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SETTLEMENTS — contd 
discretionary or accumulation trust— 
deposit takers— 
deduction of tax by, ITA 2007 s 873 
regulations, SI 1995/1370 
meaning, TA 1988 s 481(4A) 
relevant deposit, application to, TA 
1988 s 481(4)(d), (SB) 
discretionary payments by trustees— 
calculation of tax pool, ITA 2007 
ss 497-498 
generally, ITA 2007 s 493 
grossing up, ITA 2007 s 494 
statement of deduction of tax, ITA 
2007 s 495 
tax effect on trustees, ITA 2007 s 496 
treatment of tax deemed deducted, 
ITA 2007 s 494 
discretionary trust. See DISCRETIONARY 
TRUSTS 
dividend waiver, treatment as disposition, 
PR 27/1/87 
dual resident settlement— 
attribution of gains— 
beneficiary, to, TCGA 1992 s 88 
settlor with interest in, to, TCGA 
1992 ss 86, 86A, Sch 5 
beneficiary— 
attribution of gains to, TCGA 1992 
s 88 
deeming of person as, TCGA 1992 
s 97(8)-(10) 
capital payment by or to company— 
capital payment, meaning, TCGA 
1992 s 97(1)+(5) 
control by trustees, meaning, TCGA 
1992 s 97(7), (8), (10) 
intra-group transfer, SP 5/92 
paras 38-40 
participator, meaning, TCGA 1992 
s 96(10)(6); ESC D40 
qualifying company, meaning, 
generally, TCGA 1992 s 96(6) 
qualifying company, meaning, 
non-resident, TCGA 1992 
s 96(9) 
resident in UK, person deemed to 
be, TCGA 1992 s 96(9A), (9B) 
treatment of, TCGA 1992 
s 96(1)+(5) 
deeds, Revenue practice, PR 19/12/90 
gift of Spare assets to, TCGA 1992 
s 16 
information, power to obtain, TCGA 
1992 s 98, Sch 5 para 10, Sch 5A 
losses, treatment of, TCGA 1992 
s 97(6) 
migrant settlement, application to, 
TCGA 1992 s 89 
role ee effect on, TCGA 1992 
s 
settled property, meaning, TCGA 1992 
s 97(7) 
settlement, meaning, TCGA 1992 
s 97(7 
settlor, meaning, TCGA 1992 s 97(7), 
Sch 5 para 7 
settlor with interest in— 
attribution of gains to, TCGA 1992 
ss 86, 86A, Sch 5 
construction of, TCGA 1992 
s 86(1)(e), Sch 5 para | 
death of settlor, TCGA 1992 Sch 5 
para 3 
exceptions from charge, TCGA 1992 
Sch 5 paras 3-5 
“originating”, meaning, TCGA 1992 
Sch 5 para 8 


SETTLEMENTS -— contd 


dual resident settlement — contd 
settlor with interest in — contd 
qualifying settlement, meaning, 
TCGA 1992 Sch 5 para 9; SP 
5/92 paras 12-37 
recovery, right of, by settlor, TCGA 
1992 Sch 5 para 6; SP 5/92 
paras 7-10 
settlement made before 19 March 
1991, SP 5/92 para 11; TCGA 
1992 Sch 5 para 9 
settlement made before 17 March 
1998, TCGA 1992 Sch 5 
para 2A 
settlor, meaning, TCGA 1992 Sch 5 
para 7 
test of settlor’s interest, TCGA 1992 
Sch 5 para 2 
trustees, residence of, TCGA 1992 
s 86(2), (3) 
employee trust, payment out of, ESC A68 
first slice of trust rate income— 
generally, ITA 2007 s 491 
more than one settlement, ITA 2007 
s 492 
foreign element, with, information 
requirements, TCGA 1992 Sch 5A 
migrant settlement, provisions relating to, 
TCGA 1992 s 89 
more than one, settlor making, TA 1988 
s 686E 
non-fiduciary power to benefit settlor or 
spouse, release of, SP A2 
non-resident settlement. See 
NON-RESIDENT TRUSTS 
other income, ITA 2007 s 463 
overview, ITA 2007 s 462 
rates of income tax— 
accumulated income, ITA 2007 
ss 479-480 ' 
discretionary income, ITA 2007 
ss 479-480 
first slice of trust rate income, ITA 
2007 ss 491-492 
other receipts, ITA 2007 ss 481-482 
share incentive plan income, ITA 2007 
ss 488-490, 
sums paid by personal representatives, 
ITA 2007 s 483 
trustees expenses, and, ITA 2007 
ss 484-487 
Scottish trusts, application of Income Tax 
Acts to, FA 1993 s 118, ITA 2007 
s 464 
settled property— 
beneficiaries, attribution of gains to, 
TCGA 1992 Sch 4C 3 
interest in, disposal—_ 
non- resident settlement, TCGA 


generally, TCGA 1992's 76. 
meaning, TCGA 1992 s 68 
person becoming absolutely entitled to, 
TCGA 1992 s 71 
trustee borrowing, transfer of value _ 
linked with, TCGA. 1992 Sch 4B 
underlying assets, deemed disposal of, 
TCGA 1992 Sch 4A 
settlors— 
charge on, TA 1988 s 660C | 
deceased persons, ITA oC AN 
disposable property, ITA 2007 s 468 — 
meaning, TA 1988 s 685B, TCGA 1992 
s 68A, ITA 2007 s 467 
person mpgasing to be settlor, ITA 2007 , 
9 ¥ BS 
Diente between settlements, ITA“ 
07 s 471 2 Ch UG-AIas 
variation of wills, ITA 2007 ss 472-473 T1939 
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ETTLEMENTS -— contd 
settlor-interested— 
annual payment from, ITTOIA 2005 
s 685A 
arrangement, meaning, TCGA 1992 
s 169G 
dual resident settlement, attribution of 
gains to, TCGA 1992 ss 86, 86A, 
Sch 5 
exceptions from charging provisions, 
TCGA 1992 s 169D 
gifts to, TCGA 1992 s 169B 
information, power to require, TCGA 
1992 s 169G 
_ interest in settlement, meaning, TCGA 
) 1992 s 169F 
non-resident settlement, attribution of 
gains to, TCGA 1992 ss 86, 86A, 
Sch 5 
settlement becoming, clawback of 
relief, TCGA 1992 s 169C 
settlor, meaning, TCGA 1992 s 169E 
share incentive plan income— 
applicable period, ITA 2007 s 489 
definitions, ITA 2007 s 490 
generally, ITA 2007 s 488 
sub-fund election, TA 1988 s 685G, 
TCGA 1992 Sch 4ZA 
sub-funds, ITA 2007 s 477 
sums paid by personal representatives, 
ITA 2007 s 483 
transfers between settlements— 
generally, ITA 2007 s 470 
identification of settlor, TA 1988 
s 685C, TCGA 1992 s 68B, ITA 
2007 s 471 
transfer into, effect for capital gains tax, 
TCGA 1992 s 70 
trustees— 
both resident and non-resident in year 
of assessment, TCGA 1992s 83A 
ceasing to be liable, effect for capital 
gains tax, TCGA 1992 s 83 
continuity of, TCGA 1992 s 69 
death of , TCGA 1992s 81 
exit charge, TCGA 1992 s 80; SP 5/92 
paras 2, 3 
receipts, treatment of, TA 1988 s 686A 
residence, ITA 2007 ss 475-476 
single person, treatment as, TA 1988 
s 685E, ITA 2007 s 474 
past trustees, liability of, TCGA 1992 
s 82; SP 5/92 paras 4-6 
trustees’ expenses— 
beneficiary’s income, and, ITA 2007 
ss 499-503 
carry forward of unused sums, ITA 
2007 s 485 
generally, ITA 2007 s 484 
non-UK resident trustees, ITA 2007 
s 487 
procedure for set-off, ITA 2007 s 486 
unauthorised unit trusts— 
relief, ITA 2007 s 505 
treatment of income, ITA 2007 s 504 
variation of wills— 
deceased person as settlor, ITA 2007 
s 473 
identification of settlor, TA 1988 
s 685D, TCGA 1992 s 68C 
settlor where property becomes settled, 
ITA 2007 s 472 
HARE DEALING COMPANY 
distribution out of igading, stock, TA 
1988 s 736 
HARE FISHERMAN. 
voluntary tax savings scheme, PR 31/5/00 


SHARE INCENTIVE PLANS 


approval— 
application for, ITEPA 2003 Sch 2 
para 81 
application of provisions, ITEPA 2003 
Sch 2 para | 
general requirements, ITEPA 2003 
Sch 2 Pt 2 
individuals, eligibility of, ITEPA 2003 
Sch 2 Pt 3 
refusal, appeal against, ITEPA 2003 
Sch 2 para 82 
types of shares to be awarded, ITEPA 
2003 Sch 2 Pt 4 
withdrawal, ITEPA 2003 Sch 2 
paras 83-85, CTA 2009 s 998 
approved— 
all acquired shares awarded, deduction 
on, CTA 2009 s 991 
application of provisions, ITEPA 2003 
s 488 
associated company, meaning, ITEPA 
2003 Sch 2 para 94 
award of shares, meaning, ITEPA 2003 
Sch 2 para 5 
cash dividends and dividend shares, 
ITEPA 2003 Sch 2 Pt 8 
company reconstructions, ITEPA 2003 
Sch 2 paras 86, 87 
definitions, ITEPA 2003 Sch 2 
paras 99, 100 
dividend shares, no deduction for 
expenses in providing, CTA 2009 
s 997 
excluded employee, effect of award to, 
CTA 2009 s 992 
free shares, ITEPA 2003 Sch 2 para 2, 
Pt.5 
deduction for providing, CTA 2009 
ss 994, 996 
group plans, ITEPA 2003 Sch 2 para 4 
information, power of Inland Revenue 
to require, ITEPA 2003 Sch 2 
para 93 
jointly owned companies, ITEPA 2003 
Sch 2 para 91 
market value, determination of, ITEPA 
2003 Sch 2 para 92 
matching shares, ITEPA 2003 Sch 2 
para 3, Pt 7 
deduction for providing, CTA 2009 
ss 994, 996 
more than one connected plan, 
participation in, ITEPA 2003 
Sch 2 para 18A. 
participants in connected schemes, 
duty to monitor, ITEPA 2003 
Sch 2 para 71A 
partnership shares, ITEPA 2003 Sch 2 
para 2, Pt 6 
deduction for additional expense in 
providing, CTA 2009 ss 995, 
996 
relevant employment, participant 
ceasing to be in, ITEPA 2003 
Sch 2 para 95 
rights issue, shares acquired under, 
ITEPA 2003 Sch 2 para 88 
running expenses, deductions for, CTA 
2009 s 988 
setting up, deduction for costs of, CTA 
2009 s 987 
shares ceasing to be subject to plan, 
ITEPA 2003 Sch 2 para 97 
shares withdrawn from plan, ITEPA 
2003 Sch 2 para 96 
specified retirement age, meaning, 
ITEPA 2003 Sch 2 para 98 
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SHARE INCENTIVE PLANS - contd 
approved — contd 
tax advantages— 
award of shares, connected with, 
ITEPA 2003 ss 490-493 
holding of shares, connected with, 
ITEPA 2003 ss 495, 496 
incidental expenditure, ITEPA 2003 
s 489 
other Acts, under, ITEPA 2003 s 515 
scope of, ITEPA 2003 s 489 
shares ceasing to be subject to plan, 
connected with, ITEPA 2003 
ss 497, 498 
tax charges— 
beneficial interest, disposal of, 
ITEPA 2003 s 512 
capital receipts, on, ITEPA 2003 
ss 513, 514 
holding of shares, connected with, 
ITEPA 2003 ss 501-504 
operation of, ITEPA 2003 s 500 
other Acts, under, ITEPA 2003 s 515 
PAYE, ITEPA 2003 s 509 
shares ceasing to be subject to plan, 
connected with, ITEPA 2003 
ss 505-508, 510, 511 
termination notice, CTA 2009 s 993 
termination of plan, ITEPA 2003 
Sch 2 paras 89, 90 
trust, deductions for contributions to, 
CTA 2009 s 989 
withdrawal, CTA 2009 s 990 
trustees, ITEPA 2003 Sch 2 Pt 9 
capital gains tax provisions, TCGA 1992 
Sch 7C 


deduction being allowed to company, 
reference to, CTA 2009 s 985 
overview of provisions, CTA 2009 s 983 
receipts, treatment of, CTA 2009 s 986 
SIP Code, provisions forming part of, 
CTA 2009 s 984 
transitional provisions, CTA 2009 Sch 2 
Pt 18 
SHARE INCENTIVE SCHEMES 
acquisitions after 25 October 1987— 
additional shares, acquisition of, 
treatment of, FA 1988 s 82(1), (2) 
assignment of right to acquire shares, 
FA 1988 s 87(4) 
capital gains tax, disposal costs for, FA 
1988 s 84; TCGA 1992 s 120 
connected person, acquisition of 
shares by, FA 1988 s 83(1), (4) 
dependent subsidiary— 
meaning, FA 1988 s 86 
shares in, charge to tax, FA 1988 


s 79 

disclosure to Inland Revenue, FA 1988 
s 85 

employee-controlled company, 
meaning, FA 1988 s 87(2) 

interest in shares, change in, treatment 
of, FA 1988 s 81 

paper for paper exchange, treatment of, 
FA 1988 s 82(3) 

restrictions, removal of, charge to tax, 
FA 1988 s 78 

scope of charge, FA 1988 s 77 

SPER TSDEN YS charge to tax, FA 1988 
s 

transitional provisions, FA 1988 s 88 

SHARE LOSS RELIEF 
eae aie of issue of shares, ITA 2007 
s 


definitions, ITA 2007 s 151 
EIS relief not attributable, where— 
disposals of new shares, ITA 2007 
s 136 


SHARE LOSS RELIEF — contd 
EIS relief not attributable, where — contd 
qualifying trading companies, ITA 
2007 s 134 
subscriptions for shares, ITA 2007 
s 135 
entitlement to claim; ITA 2007's 132 
generally, ITA 2007's 131 
limits, ITA 2007 s 147 
mixed holdings— 
generally, ITA 2007's 148 
supplementary, ITA 2007 s 149 
operation, ITA 2007 s 133 
qualifying trading companies— 
administration, and, ITA 2007 s 138 
amendment of requirements, ITA 2007 
s 144 ; 
control and independence requirement, 
ITA 2007 s 139 
exchange of shares, ITA 2007 s 145 
gross assets requirement, ITA 2007 
s 142 
property managing subsidiaries 
requirement, ITA 2007 s 141. 
qualifying subsidiaries requirement, 
ITA 2007 s 140 
receivership, and, ITA 2007 s 138 
substitution of new shares for old, ITA 
2007 s 146 
eae provisions, ITA 2007 
14 


trading requirement, ITA 2007 
ss 137-138 
unquoted status requirement, ITA 
2007 s 143 
SHARE OPTION SCHEMES: 
aggregate value of options, limit on, FA 
1996 Sch 16 para 2 
alterations, approval of Board to, FA’ 
1996 Sch 16 para 4 
approved CSOP schemes— 
application of provisions, ITEPA 2003 
s 522 ; 
approval, ITEPA 2003 Sch 4 paras 1, 
4-6, 28-32 


associated company, meaning, ITEPA 
03 Sch 4 para 35. . . 
definitions, TTEPA 2003 Seh 4 
paras 36, 37 
discount, option granted at, ITEPA 
2003 s 526 ‘ 
eligibility to participate, ITEPA 2003 
Sch 4 Pt 3 


exchange of options, ITEPA 2003 
Sch 4 Pt 6 
group, ITEPA 2003 Sch 4 para 3 ~ 
information, Inland Revenue requiring, 
ITEPA 2003 Sch 4 para 33- 
jointly owned companies, Bais 2003: 
Sch 4 para 34 
meaning, ITEPA 2003 Sch 4 Bhai! 26 
receipt = option, no charge on, — 
EPA 2003 s 524 
scope of provisions, ITEPA 2003: Ss 521 
setting up, deduction for costs of, eee 


2009 s 999 je TOUCARES 
share. options, requirements, ITEPA 
2003 Sch 4 Pt 5 HY 


shares to which schemes appl TERA 
2003 Sch 4 Pt 4 
tax advantages, ITEPA 2003, sit ante 
ss 523-525 ., 8 
tax charge, ITEPA 2003 $526. 
approved SAYE schemes— 


a Loi of provisions 5 ITEPA 2003 4SAH2 


approval of, ITEPA 2003 ‘Sch’ ig coumdritelb 
paras 1, 4-8,40-44 9 808! 

associated company, reer ITEPA SAAHZ 
2003)Sch 3«patas4? hives “ayisinoley 
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approved SAYE schemes = contd 
definitions, ITEPA 2003 Sch 3 para 48, 
49 
eligibility to participate, ITEPA 2003 
Sch 3 Pt 3 
exchange of options, ITEPA 2003 
Sch 3 Pt 7 
exercise of option, no charge on, 
ITEPA 2003 s 519 
group, ITEPA 2003 Sch 3 para 3 
information, Inland Revenue requiring, 
ITEPA 2003 Sch 3 para 45 
jointly owned companies, ITEPA 2003 
y Sch 3 para 46 
linked savings scheme, requirements 
for, ITEPA 2003 Sch 3 Pt 5 
meaning, ITEPA 2003 Sch 3 para 2 
scope of provisions, ITEPA 2003 s 516 
share options, requirements, [TEPA 
2003 Sch 3 Pt 6 
shares to which scheme applying, 
ITEPA 2003 Sch 3 Pt 4 
tax advantages, ITEPA 2003 
ss 518-520 
Bradford & Bingley plc, transfer of, PR 
2/4/09 
cancellation payments, PR 17/7/95 
consideration, calculation of, TCGA 1992 
s 149A 
costs of establishing, deduction for, TA 
1988 s 84A 
enterprise management incentives— ° 
amendment of provisions, ITEPA 2003 
Sch 5 para 54 
annual returns, FA 2000 Sch 14 
para 65, ITEPA 2003 Sch 5 
para 52 
appeals, FA 2000 Sch 14 para 7 
capital gains tax provisions, FA 2000 
Sch 14 paras 56-58 
company reorganisations, FA 2000 
Sch 14 paras 59-63, ITEPA 2003 
Sch 5 Pt 6 
definitions, ITEPA 2003 Sch 5 
paras 58, 59 
disqualifying events, tax advantages, 
TEPA 2003 ss 532-539 
eligible employees, FA 2000 Sch 14 
paras 27-36, ITEPA 2003 Sch 5 
Pt 5 
employer company, meaning, ITEPA 
2003 Sch 5 para 2 
enquiry, FA 2000 Sch 14 paras 4-6 
excluded activities, FA 2000 Sch 14 
paras 19-28, ITEPA 2003 Sch 5 
paras 16-23 
exercise of option, tax advantage on, 
ITEPA 2003 ss 529-531 
general requirements, FA 2000 Sch 14 
paras 8-11, ITEPA 2003 Sch 5 
Pt2 
gross assets rule, SP 2/06 
income tax provisions, FA 2000 Sch 14 
paras 42-55 
information, power to require, FA 2000 
Sch 14 para 64, ITEPA 2003 
Sch 5 para 51 
Inland Revenue, notification to, ITEPA 
2003 Sch 5 Pt 7 
location of activity, SP 3/00 
market value of shares, FA 2000 
Sch 14 paras 66, 67, ITEPA 2003 
Sch 5 paras 55-57 
maximum entitlement, FA 2000 Sch 14 
aD 10, ITEPA 2003 Sch 5 


5=7 
adie: “FA 2000 Sch 14 paras 2, 3 
number of employees holding, 7“ 
2000 Sch 14 para ll 


SHARE OPTION SCHEMES - contd 


enterprise management incentives — contd 
number of employees requirement, 
ITEPA 2003 Sch 5 para 12A 
options, requirements for, ITEPA 2003 
Sch 5 Pt 5 
other income tax charges, effects on, 
ITEPA 2003's 541 
qualifying companies, FA 2000 Sch 14 
paras 12-26, ITEPA 2003 Sch 5 
Pt 3 
qualifying option, meaning, FA 2000 
Sch 14 para 1, ITEPA 2003 s 527, 
Sch 5 para 1 
relevant company, meaning, ITEPA 
2003 Sch 5 para 2 
share capital, alterations of, ITEPA 
2003 s 537 
share conversions, ITEPA 2003 s 538 
small companies, centralised service 
for, PR 25/9/00 
taxable events, tax advantages, ITEPA 
2003 s 540 
terms of option, requirements, FA 
2000 Sch 14 para 37-41 
time limits, compliance with, ITEPA 
2003 Sch 5 para 53 
generally, FA 1996 Sch 16 paras 1, 5 
internationally mobile employees, 
incentives available to, PR 10/01 
meanings, TA 1988 s 187(2) 
operation of relief, TA 1988 s 187 
“phantom” share scheme, link with, RD 
5 


price at which scheme shares may be 
obtained, FA 1996 Sch 16 para 3 

release and replacement of options, 
TCGA 1992's 237A 

shares acquired before 10 April 2003, PR 
12/5/09 

unapproved. See EMPLOYEE SHARE 
SCHEMES (UNAPPROVED) 


SHAREHOLDERS 


Bradford & Bingley plc, transfer of, PR 
2/4/09 
employee— 
nominee, TMA 1970 s 26 
priority allocation of shares, FA 1988 


s 68 

different offer to public, ITEPA 
2003 ss 544, 545 

public, offer also made to, ITEPA 
2003 ss 542, 543 

registrant discount, meaning and 
amount, ITEPA 2003 s 547 

similar terms, entitlement on, 
ITEPA 2003 s 546 


SHARES AND SECURITIES 


1982 holding, meaning, TCGA 1992 
s 109(1) 
acquisition— 
conditional. See CONDITIONAL 
ACQUISITION 
own, treatment of, FA 2003's 195 
same day, on, TCGA 1992 ss 105(1)(a), 
105A, 105B 
artificially depressed market value, with— 
acquisition, tax charge on, ITEPA 
03 s 446B 
amount of charge, ITEPA 2003 s 446C 
application of provisions, ITEPA 2003 
s 446A 


consideration or benefit received, 
adjustment of, ITEPA 2003 s 4461 
convertible securities, ITEPA 2003 
s 446D 


definitions, ITEPA 2003 s 446J 
disapplication of exceptions, ITEPA 
2003 s 4461A 
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SHARES AND SECURITIES — contd 
conversion of securities — contd 


SHARES AND SECURITIES — contd 
artificially depressed market value, with — contd 


market value, adjustment of, ITEPA 
2003 ss 446F-446H 
restricted securities, ITEPA 2003 
ss 446D, 446E 
artificially enhanced market value, with— 
application of provisions, ITEPA 2003 
s 446K 


defittitions ITEPA 2003 s 446P 
disapplication of exceptions, ITEPA 
2003 s 446NA 
non-commercial increases, charge on, 
ITEPA 2003 s 446L 
relevant period— 
meaning, ITEPA 2003 s 4460 
securities subject to restriction 
during, ITEPA 2003 s 446N 
valuation date— 
meaning, ITEPA 2003 s 4460 
securities subject to restriction on, 
ITEPA 2003 s 446M 
calls, indexation allowance, application 
to, TCGA 1992 s 113 
capital distribution, treatment of, TCGA 
1992 s 122 
capital gains tax— 
identification rules, TCGA 1992 
s 106A 
matching acquisitions and disposals, 


close company— 
assets transferred at undervalue, 
apportionment of, TCGA 1992 
s 125 
disposal of shares, shortfall, relief for, 
TCGA 1992 s 124 
company reconstructions and 
amalgamations— 
anti-avoidance provisions, TCGA 1992 
s 137 
clearance procedure, TCGA 1992 s 138 
paper epi transfer, TCGA 1992 
s 13 


reorganisation of share capital rules, 
application of, TCGA 1992 
s 132(1) 
transfer of business, application to, 
TCGA 1992 s 139 
conditional acquisition— 
consideration for, TA 1988 ss 140B, 
140H; TCGA 1992 149B 
convertible shares— 
consideration for, TA 1988 ss 140E, 
140H 


generally, TA 1988 ss 140D, 140F, 
140H 


information provisions, TA 1988 
ss 140G, 140H 
death of employee, TA 1988 
ss 140A(8), 140H 
deductible amounts, TA 1988 
ss 140A(7), 140H 
employee incentive scheme, TCGA 
1992 5 149B 
employee’s interest, TA 1988 
ss 140A(1), 140H; TCGA 1992 
s 149B 
interest to be treated as onl 
conditional, TA 1988, ss 140C, 
140H 
market value of employee’s interest, 
TA 1988 ss 140A(6), 140H 
tax treatment, TA 1988 ss 140A, 140H 
conversion of securities — 
government stock issued as 
compensation, treatment of, 
TCGA 1992 s 134 
meaning, TCGA 1992 s 132(3)(a), 
(4), (5) 


premium on, treatment of, TCGA 1992 
s 133 

reorganisation of share capital rules, 
application of, TCGA 1992 
s 132(1) 

convertible securities— 

adjustment of charge, ITEPA 2003 

s 437 


amount of charge, ITEPA 2003 s 440 
application of provisions, ITEPA 2003 
s 435 


artificially depressed market value, 
with, ITEPA 2003 s 446D 
cases outside charge, ITEPA 2003 
s 443 
chargeable events— 
amount of gain realised on 
occurrence of, ITEPA 2003 
s 441 
charge on occurrence of, ITEPA 
2003 s 438 
meaning, ITEPA 2003 s 439 
conditional acquisition. See 
CONDITIONAL ACQUISITION 
consideration for acquisition, TCGA 
1992 s 149AA 
conversion, tax charge on, ITEPA 2003 
ss 438-441 
corporation tax relief, FA 2003 Sch 23 
paras 22A-22D 
definitions, ITEPA 2003 s 444 
entitlement to convert, consideration 
for, ITEPA 2003 s 442 
meaning, ITEPA 2003 s 436 
debenture— 
meaning, TCGA 1992 s 251(6), ITA 
2007 s 1022 
qualifying corporate bond, treatment 
as, TCGA 1992's 117(6A) 
deep discount securities. See DEEP 
DISCOUNT SECURITIES 
deep gain securities. See DEEP GAIN 
SECURITIES 
Delaware Limited Liability Companies, 
of, RI 224 
discounted securities, income tax 
provisions. See INCOME TAX { 
disposal before acquisition, TCGA 1992 
s 105(2) 
disposal for more than market value— 
application of provisions, ITEPA 2003 
ss 198, 4 
definitions, ITEPA 2003 ss 200, 446Z 
earnings, amount treated as, ITEPA 
2003 s 199 
income, amount treated as, ITEPA 
2003 s 446Y © 
disposal on same day, TCGA 1992 
s 105(1)(d) 
division of company on share for share 
basis, SP D14 ; 
employee share acquisition, corporation 
tax relief— 
award of shares, on, FA 2003 Sch ree 
paras 5—10 
commercial associations of peaieeaics, 
meaning, CTA 2009 s 1004(9) 
SN sc shares, be E telief 
or— & -FO. [10 
pe of provisioits, CTA 2009 
10 hd Ppey De 
availability of, CTA 2009 s 1031 
chargeable event, meaning, pen git 
2009s 1032 ATATI Of s1sq 
chargeable event, relief on, CTA. 
2009 ss 1033, 103500° AW soon 
death of employee, CTA 2009 
ss 1034, 1035 HONS 
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employee share acquisition, corporation tax 


relief — contd 
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SHARES AND SECURITIES — contd 


convertible shares, additional relief for — contd 


group transfer of business, CTA 
2009 s 1036 
death of employee or recipient, 
exercise of option after, FA 2003 
Sch 23 para 27 
definitions, FA 2003 Sch 23 
paras 26-31, CTA 2009 s 1005 
employment, meaning, CTA 2009 


s 1002 
forfeiture, shares subject to, FA 2003 
y Sch 23 paras 18-22 
grant of option, on, FA 2003 Sch 23 
paras 11-17 
group transfer, meaning, CTA 2009 
s 1004(3) 


groups, members of, CTA 2009 s 1004 
option to acquire shares, employee or 
other person obtaining— 
| amount of relief, calculation of, 
CTA 2009 ss 1018-1020 
employees’ income tax position, 
conditions, CTA 2009 s 1017 
giving of relief, CTA 2009 s 1021 
group transfer of business, CTA 
2009 s 1024 
overview of provisions, CTA 2009 
s 1014 
requirements, CTA 2009 
ss 1013-1017 
takeovers, CTA 2009 ss 1022, 1023 
other deductions, relationship with, FA 
2003 Sch 23 paras 24, 25, CTA 
2009 ss 1037, 1038 
overview of provisions, CTA 2009 
s 1001 
priority, CTA 2009 s 1037 
provision for, FA 2003 Sch 23 para 1 
requirements for, FA 2003 Sch 23 
paras 2-4 
restricted shares, additional relief for— 
application of provisions, CTA 2009 
s 1025 
chargeable event, occurrence of, 
CTA 2009 ss 1026, 1028 
death of employee, CTA 2009 
ss 1027, 1028 
group transfer of business, CTA 
2009 s 1029 
shares acquired by employee or other 
person— 
amount of relief, calculation of, 
CTA 2009 ss 1010-1012 
employees’ income tax position, 
conditions, CTA 2009 s 1009 
giving of relief, CTA 2009 s 1013 
overview of provisions, CTA 2009 
s 1006 
requirements, CTA 2009 
ss 1007-1009 
shares, meaning, CTA 2009 s 1002 
transfer of business within group, FA 
2003 Sch 23 para 23 
transitional provisions, FA 2003 Sch 23 
para 3 
employment income— 
information, duty to provide, ITEPA 
2003 ss 421J-421L 
application of provisions, ITEPA 2003 
s 421B 


associated persons, meaning, ITEPA 
2003 s 421C - 
changes in interest, ITEPA: 2003 
s421D 


collective investment spose, meaning, 
ITEPA 2003 s 420(2) 


employment income — contd 
consideration, meaning, ITEPA 2003 
s421A 
employee-controlled company, 
meaning, ITEPA 2003 s 421H 
exclusions, ITEPA 2003 ss 421E-421G 
market value, meaning, ITEPA 2003 
s 421 
negative amounts, treatment of, ITEPA 
2003 s 419 
PAYE on, ITEPA 2003 s 698 
replacement and additional securities, 
ITEPA 2003 s 421D 
scope of provisions, ITEPA 2003 
ss 417, 418 
securities, meaning, ITEPA 2003 s 420 
tax charged, increase in expenditure by 
reference to, TCGA 1992 s 119A 
transitional provisions, ITEPA 2003 
Sch 5 Pt 7 
employment-related— 
avoidance, acquired for purposes of, 
ITEPA 2003 s 431A 
consideration for acquisition of, 
ITEPA 2003 s 4211 
exchange— 
costs of acquisition, treatment as 
consideration, ESC D52 
generally, TCGA 1992 s 135 
Mergers Directive reliefs, 
disapplication of TCGA 1992 
s 140H 
venture capital trusts, SI 2002/2661 
warranty payments, treatment as 
consideration, ESC D52 
FOTRA securities— 
exemption of profits from corporation 
tax, CTA 2009 ss 1279, 1280 
meaning, FA 1996 s 154(8) 
tax exemption, restrictions on, FA 
1996 s 154 
gilt edged stocks. See GOVERNMENT 
SECURITIES 
government securities, chargeable gain, 
exemption of, TCGA 1992's 115, 
Sch 9 
guaranteed returns, shares with— 
amounts brought into account, CTA 
2009 s 534 
capital gains, TCGA 1992 s 116B 
non-qualifying shares— 
alteration of conditions, regulations, 
TCGA 1992s 151G 
application of provisions, CTA 2009 
s 526 


associated transaction condition, 
CTA 2009 s 532 
income-producing assets, CTA 2009 
s 528 
increasing value condition, CTA 
2009 s 527 
power to change conditions, CTA 
2009 s 533 
redemption return condition, CTA 
2009 ss 529-531 
outstanding third party obligations, 
subject to, CTA 2009 ss 524, 525 
rights under creditor relationships, 
treated as— 
application of provisions, CTA 2009 
ss 522,523 
company continuing to hold share, 
CTA 2009 s 522(4) 
investing company, CTA 2009 
s 522(3) 
shares ceasing to be, CTA 2009 s 535 
identification rules— 
accrued income scheme, securities 
within, TCGA 1992 s 108 
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identification rules — contd 

business expansion scheme shares, TA 
1988 s 299(3)-(6D); TCGA 1992 
s 150(4) 

capital gains tax, TCGA 1992 s 106A 

company, disposal by, TCGA 1992 
s L08(A1) 

deep discount securities, TCGA 1992 


s 108 
general rules, TCGA 1992 s 107 
offshore fund, securities in, TCGA 
1992 s 108 
income from, information as to, power to 
obtain, TMA 1970 s 24 
insurance company, held by, TA 1988 
s 440A 


disposal and acquisition, TCGA 1992 
s 210 


interest on— 
foreign trustees, ITA 2007 s 680 
general, ITA 2007 s 679 
preliminary, ITA 2007 s 678 
internationally mobile employees, RI 244 
less than market value, acquisition for— 
additional charge, ITEPA 2003 s 446V 
application of provisions, ITEPA 2003 
s 446Q 
cases outside provisions, ITEPA 2003 
s 446R 
definitions, ITEPA 2003 s 446W 
notional loan, ITEPA 2003 s 446S 
amount of, ITEPA 2003 s 446T 
discharge of, ITEPA 2003 s 446U 
pre-acquisition avoidance, ITEPA 2003 
s 446UA 
meaning— 
securities, TCGA 1992 s 132(3)(b) 
shares, FA 1996 s 103(1) 
mergers within European Community 
application of provisions, TCGA 1992 
s 140J 


ater outside UK tax charge, TCGA 
1992 s 140F 
assets within UK tax charge, leaving, 
TCGA 1992 s 140E 
division of business or transfer of 
assets, TCGA 1992 s 1401 
interpretation, TCGA 1992 s 140L 
taxation after, TCGA 1992 s 140K 
transparent entities, disapplication of 
reliefs, TCGA 1992 s 140H 
treatment of securities issued on, 
TCGA 1992 s 140G 
new holding— 
meaning— 
reorganisation of share capital, 
TCGA 1992 s 126(1)(b) 
share pooling, TCGA 1992s 104(3) 
new issue in exchange for old, extra 
return on, treatment of TA 1988 
s 587A 
option, acquisition of, indexation 
allowance, TCGA 1992 5 114 
ordinary share capital, meaning, PR 
6/8/07 


original holding, meaning, TCGA 1992 
s 126(1)(a) 
paper for paper transfer— ~ 
company reconstructions, TCGA 1992 
s 136, Sch SAA 
deers of share capital, TCGA 
1992 s'127 
parallel pooling, continuation of, TCGA 
1992 s 112; SI 1986/387 
post-acquisition benefits from— 
cases wt provisions, ITEPA 2003 
s ry 
charge on, ITEPA 2003 ss 447, 448... 
definitions, ITEPA 2003 s 450. 


‘ 
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qualifying convertible securities. See 
DEEP GAIN SECURITIES: + 
qualifying corporate bond. See 
QUALIFYING CORPORATE BONDS 
qualifying indexed securities. See’ DEEP 
GAIN SECURITIES 
quoted, held at 6 April 1965, TCGA 1992 
Sch 2 paras 1-8 
reduction of share capital, meaning, 
TCGA 1992 s 126(3) 
register of, copy of, power to obtain, 
TMA 1970 s 23 
reorganisation of share capital. See 
RECONSTRUCTIONS AND 
AMALGAMATIONS 
research institution spin-out companies, 
in— 
application of provisions, ITEPA 2003 
s 451 
artificially enhanced market value, 
disapplication of provisions, 
ITEPA 2003)s 455 
capital gains, TCGA: 1992's 149AB 
controlled company, transfer of 
intellectual property by, ITEPA 
2003 s 459 
intellectual property, a ITEPA 
2003 s 456 
involved in research, meaning, ITEPA 
2003 s 458 
market value on acquisition; ITEPA 
2003 s 452 
pre-2nd December 2004 cases, FA 2005 
s.21 
research institution, meaning, I[TEPA 
2003 s 457 
restricted securities, election for 
disapplication of provisions,’ 
ITEPA 2003's 454 
tax relief following acquisition, ITEPA 
2003 s 453 
restricted securities— 
amount of charge, ITEPA 2003 : s 428 
application of provisions, ITEPA: 2003 
s 422 


mice plan or scheme, shares under, 

ITEPA 2003's 431A - 
artificially depressed market value, 

with, ITEPA 2003 ss 446D, 446E 
cases outside charge, ITEPA 2003. .- 

i) 429 1h a CL ‘ 
cessation, PAYE on, ITEPA 2003 s 698 
chargeable event— 

charge on occurrence of, ITEPA 
2003 s 426 
meaning, ITEPA 2003 s 427 
consideration for acquisition, TCGA 

1992 s 149AA 
corporation tax relief, FA 2003 Sch 2a 

paras 18-22 
definitions, ITEPA 2003 s 432 
exceptions, ITEPA 2003 .s 424. 
full or partial disapplication | of | 

provisions, election for, ITEPA 

2003 s 431. See 
meaning, ITEPA 2003 s 423 ¥ oe 
outstanding restrictions, election to 

ignore, ITEPA 2003 s 30-2" 1 
provisions not applying, where, ITEPA — 

9003 & 42501q OF yJub no 
tax charge, ITEPA 2003 ss 427, 428. 
tax exemption, ITEPA 2003s 425010 

rights, disposal of, TCGA 1992 § 123° 


teanyou 
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scheme of reconstruction, issue ony 1/000 


TCGA 1992 s 136, pear 
securities— 4 
conversion of preset TCGA 1992 


ataciieseasedo 


$:132(8)(a)944), (Dromzavad syitesllos 


meaning, TMA 1970 s 21(7) - ATSTI 
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securities = contd 
share pooling, TCGA 1992's 104(3) 
transfer of, ST 1995/3036 

securities options— 
acquisition of, ITEPA 2003 s.475 
amount of charge, ITEPA 2003 s 478 
application of provisions, ITEPA 2003 

s 471 
associated persons, meaning, ITEPA 
03 s 472 


cases in which provisions not applying, 


ITEPA 2003's 474 
chargeable event— 
charge on occurrence of, ITEPA 
y 2003 s 476 
deductible amounts, ITEPA 2003 
ss 480-482 
gain realised on occurrence of, 
ITEPA 2003 s 479 
meaning, ITEPA 2003 s 477 
definitions, ITEPA 2003 s 484 
exchange of, ITEPA 2003 s 483 
introduction to taxation, ITEPA 2003 


s 473 ’ 
PAYE on, ITEPA 2003 s 700 
share pooling, indexation allowance, 
TCGA 1992 s 110 
trade in UK, transfer for shares between 
EC companies— 
anti-avoidance, TCGA 1992 s 140B 
chargeable gains, tax on, relief for, 
TCGA 1992s 140A 
division of business, shares issued on, 
TCGA 1992 s 140DA 
EC directive, 90/434/EEC 
trade outside UK, transfer for shares— 
between EC companies— 
anti-avoidance, TCGA 1992 s 140D 
division of business, shares issued 
on, TCGA 1992 s 140DA 
EC directive, 90/434/EEC 
relief, chargeable gains, tax on, 
TCGA 1992s 140C 
relief, double taxation, TA 1988 
s 815A 
not within EC directive 90/434/EEC; 
TCGA 1992 s 140 
transfer of business, scheme of 
reconstruction or amalgamation, 
treatment of, TCGA 1992 s 139 
UK government securities. See 
GOVERNMENT SECURITIES 
unquoted— 
disposal of, relief On. See VENTURE 
CAPITAL RELIEF 
held at 6 April 1965, TCGA 1992 
Sch 2 paras 18(1)-(4), eel Boley 
D10; SP 1479 
HIPS j 
assessments, adjustment of, CAA 2001 
s 157 


balancing charge, deferment of— 
claim for, CAA 2001s 135 
conditions for, CAA 2001 s 136 
connected persons, CAA 2001 s 156 
deferred amounts, attribution of — 
amounts ceasing to be attributable, 
CAA 2001s 144 - 
earlier expenditure first, to, CAA 
» 2001 s 141 
effect of, CAA 2001 s 143 
new expenditure, t to, CAA 2001 
s 14 
no entitlement, requirement to 
notify, CAA 2001's 145 
variation of, CAA 2001 s wy 
effect of, CAA 2001 s 137. f 
generally, CAA 2001's 134. 0. / 
limit on amount, CAA 2001's 138 | 
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balancing charge; deferment of = contd 
old ship, amount brought into 
account, CAA 2001 s 139 
persons carrying on qualifying activity, 
change in, CAA 2001 s 155 
first-year allowance, postponement of— 
effect of, CAA 2001 s 131 
notice of, CAA 2001 s 130 
leasing— 
EIS relief, ITA 2007 s 194 
venture capital trusts, ITA 2007 s 305 
long-life asset expenditure, exclusion of, 
CAA 2001 s 94 
new, expenditure on— 
deferment, object of securing, CAA 
2001 s 148 
later events, effect of, CAA 2001 s 149 
meaning, CAA 2001 s 146 
ship previously owned, exclusion, CAA 
2001 s 147 
shipowner, not incurred by, CAA 2001 
s 150 
non-ship pool, election to use, CAA 2001 
s 129 
qualifying— 
meaning, CAA 2001 s 151 
registration requirement, CAA 2001 
s 154 
ships not being, CAA 2001 s 153 
ships under 100 tons, CAA 2001 s 152 
roll-over relief, TCGA 1992 s 155 Class 2 
qualifying purpose, use for, CAA 2001 
s 123 


same group, members of, CAA 2001 
s 158 
shipbuilders’ relief, ending of, FA 2004 
s 323 
single ship pool, CAA 2001 s 127 
disposal value, bringing into account, 
CAA 2001 s 132 
expenditure not allocated to, CAA 
2001 s 128 
tonnage tax. See TONNAGE TAX 
writing-down allowance— 
effect of postponement, CAA 2001 
s 131 
notice postponing, CAA 2001 s 130 
unused ship, CAA 2001 s 133 
SHORT ROTATION COPPICE 
farming, treatment as, FA 1995 s 154 (1) 
meaning, FA 1995 s 154(2) 
SINGAPORE 
widow, pension paid to, exemption from 
tax, ESC A49 
SMALL COMPANIES 
capital allowances, F(No 2)A 1997 
ss 42-43 
relief— 
claim for, procedure, SP 1/91 
close investment-holding company, not 
applicable to, TA 1988 s:13(1)(d) 
computation of, TA 1988 s 13 
holding companies, treatment as 
associated, SP 5/94 
51 per cent subsidiary, detentaination 
of, TA 1988 s 13ZA 
SOCIAL SECURITY BENEFITS 
charge to tax on, TA 1988 s 617(1) 
exemption from tax on— 
adoption allowance, ESC A40 
children, increases in. respect of, ITEPA 
2003 s 676 
foreign benefits, ITEPA 2003 s 681 
generally, TA 1988 s 617(1)(a), (b), 
(2), (6) 
income support, ITEPA 2003 
ss 665-669 
jobseeker’s allowance, ITEPA 2003 
-\ ss'670-657 
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SOCIAL SECURITY BENEFITS — contd 
exemption from tax on — contd 
long-term incapacity benefit, ITEPA 
2003 s 663 
short-term incapacity benefit, ITEPA 
2003 s 664 
table of, ITEPA 2003 s 677 
foreign, taxable— 
application of provisions, ITEPA 2003 
s 678 


exemptions, ITEPA 2003 s 681 
income, ITEPA 2003 s 679 
person liable for tax, ITEPA 2003 
s 680 
income— 
meaning, ITEPA 2003 s 657 
structure of provisions, ITEPA 2003 
s 655 
taxable benefits, meaning, ITEPA 2003 
s 657 
tax charge on— 
amount of, ITEPA 2003 s 658 
nature of, ITEPA 2003 s 656 
person liable for, ITEPA 2003 s 659 
transitional provisions, ITEPA 2003 
Sch 5 Pt 9 
PAYE. See PAYE 
taxable— 
application of provisions, ITEPA 2003 
s 661 
persons liable for tax, ITEPA 2003 
s 662 
table of, ITEPA 2003 s 660 
transitional provisions, SI 1999/3178 
SOUND RECORDINGS 
expenditure— 
allocation of, FA 2006 s 49, CTA 2009 
s 151 
revenue nature of, FA 2006 s 48, CTA 
2009 s 152 
revenue nature of, CTA 2009 s 150 
meaning, TA 1988 s 298(5), Sch 28B 
para 5(1), FA 2006 s 50 
non-trade business, ITTOITA 2005 
s 609-613 
trade profits, ITTOIA 2005 ss 130-144 
SOVEREIGN DEBTS 
deduction for bad— 
Revenue practice, SP 1/83 
SPACECRAFT AND SPACE STATIONS 
rollover relief, TCGA 1992 s 155 Class 3 
SPECIAL COMMISSIONERS. 
appeals and proceedings, notes for 
parties, Misc VII 
appointment of, TMA 1970s 4 
change of name, proposed, F(No 2)A 
1992 s 75(1)(b), (2), (3) 
costs, power to order, TMA 1970 s 56C 
decisions, publication of— 
generally, RI 132 
power to order, TMA 1970 s 56D 
declaration on taking office, TMA 1970 
s 6(1)(a), Sch 1 Pt I 
deputy, appointment of, TMA 1970 5 4A 
jurisdiction— 
appeals on claims, in, TMA 1970 s 42, 
Sch 2 


claims included in returns, over, TMA 
1970 s 46C 

questions to be determined, TMA 1970 
s 46B 


regulations as to, TMA 1970s 46A 
right of election on appeal, TMA 1970 
s 46 
penalty proceedings before, TMA 1970 
s 100C 


practice and procedure, regulations as to, 
TMA 1970 s 56B 

Presiding Special Commissioner, 
designation of, TMA 1970 s 1(1), (3) 
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SPECIAL COMMISSIONERS = contd 


proceedings, transfer of, from General 
Commissioners, TMA 1970 s 44(3) 

reports of, power to publish, TMA 1970 
s 56D 


questions determined by, TMA 1970 
46B 


S 

quorum, TMA 1970's 45 

right of election on appeal, TMA 1970 
s 46 

salary and expenses, allowance of, TMA 
1970 s 4(6) 

staff, officers and, appointment of, TMA 
1970 s 4(7) 


SPECIAL RESERVE FUND 


See LLOYD’S UNDERWRITERS 


SPECIAL RETURNS 


agency workers’ remuneration, 
requirement to make return of, 
TMA 1970 s 16A 
auctioneers, chargeable gains, power to 
call for information from, TMA 
1970 s 25 
benefits, employees’, requirement to make 
return of, by employer, TMA 1970 
s 15(8)-(10) 
broker, return of transactions, power to 
call for, TMA 1970 s 21(3){(7) 
chargeable gains, information from, 
power to call for— 
auctioneers, TMA 1970 s 25 
issuing houses, TMA 1970:s 25 
nominee shareholders, TMA 1970's 26 
stockbrokers, TMA 1970 s 25 
commissions etc, return of, requirement 
to make, by payer, TMA 1970s 16 
company— 
exempt distributions (demensens TA 
1988 s 216 
payments which are not aisetibymciciis) 
TA 1988 Sch 16 paras 2, 3 
purchase of own shares, TA 1988 s 226 
employees’ remuneration, requirement to 
make return of, by employer— 
generally, TMA 1970 s 15 
short stay employees in UK, FA 1974 
s 24 


expenses, employees’, requirement to 
make return of, by employer, TMA 
1970 s 15(6) 

fees, return of, requirement to make, by 
payer, TMA 1970 s 16 

income from securities, power to obtain 
information as to, TMA 1970 s 24 

individual’s income and allowable 
dequeue? (“surtax”), ese 1970 
Sw 

inmates, TMA 1970 s 14 

interest, banks ete, paid gross, oe 1970 
317 

issuing houses, chargeable gains, power to 
call for information from, T er 
1970 s 25 

lodgers, TMA 1970.s 14 ‘ 

nominee shareholders, beneficial 
ownership, power to call for. aves 
information as to, re chargeable 
gains, TMA 1970, 8 265 eSeer8 We 

non-resident companies, power to call for 
information as to chargeable gains, 
TMA: 1970.s 27 uitibneqiwen 

penalty, ow bet to comply, poet 1970 

= 7 on 


public funds, payment out of, 
requirement to make, by ipayety TRY 
TMA 1970's 18Ac inet AADA Te9asie 
Schedule A, information on, power to 5 
call for, TMA 1970 s 19 fe 26 Sienil 
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SPECIAL RETURNS ~ contd 
securities— 
register of, power to obtain copy of, 
TMA 1970 s 23 
transactions in, TMA 1970's 21(2)-(7) 
settled property, chargeable gains, power 
to call for information as to, TMA 
1970 s 27 
stock dividends, TA 1988 s 250 
stock jobber, return of transactions, 
power to call for, TMA 1970 
s 21(2), (4)(7) 
stockbrokers, chargeable gains, power to 
call for information from, TMA 
1970 s 25 
)taxable income belonging to others— 
general rule, TMA 1970s 13; PR 
29/5/91 
protection for trustees, etc, TMA 1970 


s 76 
SPECIAL WITHHOLDING TAX 
certificate to avoid levy, issue of, FA 2004 
s 113 
refusal, FA 2004 s 114 
income subject to, computation of, FA 
2004 s 111 
foreign tax, also subject to, FA 2004 
s 112 
meaning, FA 2004 s 107(3) 
yelief from double taxation— 
capital gains tax credit, FA 2004 s 109 
credit allowed first, FA 2004 s 110 
generally, FA 2004 s 107 
income tax credit, FA 2004 s 108 
international arrangements, FA 2004 
s 107(4) 
savings income, meaning, FA 2004 
s 107(7) 
‘PORTS GROUNDS AND PAVILIONS 
industrial building, treatment as, CAA 
2001 s 280 
safety at, expenditure on, CAA 2001 
ss 30-32 
\TAMP DUTY 
building plots, conveyances and leases of, 
SP 10/87 
convertible loan stock, SP 3/84 
debt, conveyance etc of property subject 
to, SP 6/90 
new buildings, SP 8/93 
unlisted securities market, treatment of 
securities, SP 9/84 
value added tax, interaction, SP 6/91, SP 


) 


TTAMP DUTY RESERVE TAX 
interest on tax repaid, FA 1986 s 92(4A) 
repayment of, FA 1986 s 92(2) 
TATE BANK OF PAKISTAN 
issue department, exemption from— 
chargeable gains, charge to tax on, 
TCGA 1992's 271(8). 
tax on profits of, TA 1988 s 517 
liability to tax, ITA 2007 s 839 
TATE BENEFITS 
charge to tax on, TA 1988 s 617(1) 
exemption from tax on— 
adoption allowance, ESC A40 
generally, TA 1988 s 617(1)(a), (4), 
(2), (6) 
TATUTES 
interpretation and construction, IA 1978 
ss'5—11, Sch 1 
interpretation of, TA 1988 s 832 
interpretation provisions, application, [A 
1978 Sch 2 
judicial notice of, [A 1978 s 3 
meaning, IA 1978 s 21, TA 1988 s 831(2) 
other acts, citation of, [A 1978 s 19 
other enactments, references to, [A 1978 
s 20 


STATUTES -— contd 
repealing, IA 1978 ss 15-17 
time of commencement, IA 1978 s 4 
words of enactment, IA 1978 s 1 
STATUTORY REDUNDANCY 
SCHEMES 
See REDUNDANCY SCHEMES 
STOCK DIVIDENDS 
chargeable gains on, TCGA 1992 s 142 
distribution, not treated as, TA 1988 
s 230 
income, treated as, TA 1988 ss 249, 251 
interest in possession, trust, received by, 
SP 4/94 
return of, TA 1988 ss 250, 251 
substantially greater or substantially less, 
meaning, SP A8 
STOCK EXCHANGE 
alternative investment market, PR 
20/2/95, PR 29/3/07 
recognised, PR 8/8/00, Misc X 
application of Income Tax Acts, ITA 
2007 s 1010 
definition, TA 1988 s 841, ITA 2007 
s 1005 
deduction of tax from yearly interest 
payments, ITA 2007 s 886 
recognition of, TA 1988 s 841(1), (2) 
reform of, amendments following, FA 
1986 Sch 18 paras 8-10 


STOCK IN TRADE 
See TRADING STOCK 


STOCK LENDING 
arrangement— 
deemed payments in case of, TA 1988 
s 736B 
cash collateral, TA 1988 s 736C 
disposals and acquisitions, 
disregarding, TCGA 1992 
ss 263B(2)(7), 263C(2) 
meaning, TCGA 1992 s 263B(1) 
payment to lender in respect of 
securities, TCGA 1992 s 263C(2) 
quasi, TA 1988 s 736D 
cash collateral— 
generally, ITA 2007 s 597 
quasi-arrangements, ITA 2007 
ss 599-600 
supplementary provisions, ITA 2007 
s 598 


deemed manufactured payments— 
cash collateral, ITA 2007 ss 597-598 
deemed interest, ITA 2007 s 597 
generally, ITA 2007 s 596 
income deduction, ITA 2007 s 596 
quasi-arrangements, ITA 2007 
ss 599-600 
deemed payments in case of stock 
lending arrangements, TA 1988 
s 736B 
definition, ITA 2007 s 568 
European single currency provisions, 
SI 1998/3177 regs 20-23 
exemption from tax on— 
chargeable gains, TCGA 1992 s 271(9) 
Lloyd’s underwriters, application to (new 
code), FA 1993 s 174(4), (5) 
manufactured dividend, ITA 2007 s 595 
no tax credits for borrower, ITA 2007 
s 592 
quasi-cash collateral— 
generally, ITA 2007 s 599 
meaning, ITA 2007 s 600 
quasi-stock lending arrangements— 
generally, ITA 2007 s 599 
meaning, ITA 2007 s 600 
recognition, PR 29/3/07 
redemption, involving, TCGA 1992 
s 263C 
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STOCK LENDING - contd 
transfer back to a person of securities 
transferred by him, TCGA 1992 
ss 263B, 263C(1) 
UK securities, ITA 2007 s 566 
UK shares, ITA 2007 s 566 
STOCKBROKERS 
chargeable gains, particulars of, power to 
call for, TMA 1970s 25 
transactions, return of, power to call for, 
TMA 1970 s 21(3)-(7) 
STOCK RELIEF 
building licences, SP 8/78 
deferment of recovery charges, SP 8/80 
recovery charges when trading level 
negligible, SP 4/81 
value added tax. See under VALUE 
ADDED TAX 
STRUCTURED FINANCE 
ARRANGEMENT 
acquisitions and disposals, chargeable 
gains treatment, TCGA 1992 s 263E 
change in relation to partnership, 
involving, TA 1988 s 774D 
definitions, TA 1988 s 774G 
disposal of assets, involving, TA 1988 
s 774B 
exceptions to provisions, TA 1988 
ss 774E, 774F 
meaning, TA 1988 ss 774A, 774C 
STUDENT LOANS 
repayment, electronic communications, 
SI 2002/680 reg 2 
SUB-CONTRACTORS IN THE 
CONSTRUCTION INDUSTRY 
agencies, workers supplied by, FA 1998 
ss 55-56, Sch 8 
carpet fitting, treatment of, SP 12/81 
conditions to be satisfied by— 
company, TA 1988 s 565 
individual, TA 1988 s 562 
partnership, TA 1988 s 564 
construction contract— 
contractor, body being, FA 2004 s 59 
deduction of sums, provision for, FA 
2004 s 57 
meaning, FA 2004 s 57(2) 
sub-contractor, meaning, FA 2004 s 58 
construction operations, meaning, TA 
1988 s 567, FA 2004 s 74 
contract payments— 
collection and recovery of sums 
deducted, FA 2004 s 61 
deductions on account of tax from, FA 
2004 ss 61, 62 
gross, FA 2004 s 60 
meaning, FA 2004 s 60(1) 
periodic returns, FA 2004 s 70 
regulations, FA 2004 s 73 
eee Revenue, meaning, FA 2004 s 75 
appeals, SI 2003/2682 reg 72D 
direction, employer’s request for, 
SI 2003/2682 reg 72A 
direction notice, appeal against, 
SI 2003/2682 regs 72B, 72C, 81A 
payments to sub-contractor— 
deduction of tax from, TA 1988 ss 559, 
559A 
exceptions to deduction of tax from, 
TA 1988 s 561 
penalty, regulations, breach of, TMA 
1970 s 988A 
registration— 
commencement and transitional 
provision, FA 2004 s 77 
false or reckless statements, aa 
for, FA 2004 s 72 
gross payment, for, FA 2004 s 63 
appeals, FA 2004 s 67 


SUB-CONTRACTORS IN THE 
CONSTRUCTION WA et ae — contd 
registration — contd 
gross payment, for, FA 2004 s 63 — contd 
cancellation, FA 2004 s 66 
change in control of soe ny FA. 
2004 s 65 
conditions, FA 2004 Sch 11 
requirement, FA 2004 s 64 
payment under deduction; for, FA 2004 


s 63 
appeals, FA 2004 s 68°) 
cancellation, FA 2004 s 68 
verification of status, FA 2004 s 69 
regulations, power to make, TA 1988 
s 566 
small payments, exclusion of, ESC B23 
sub-contractor, meaning, TA 1988 s 560 
SUBSCRIPTIONS 
relief for, Schedule E, ITEPA 2003 s 343 
SUBSIDIARIES 
liquidation, distribution of assets in 
specie, PR June 1975 
meaning, TA 1988 s 838 
taxation of profits where owned by UK 
parent, SP C8 
transactions, Treasury consent to, RI 221 
51 per cent, determination of, TA 1988 
s 13ZA 
SUBSISTENCE ALLOWANCE ~ 
Benchmark scale rates, PR 3/4/09 
self-employed lorry drivers, overnight, RI 
51 


SUCKLER COW PREMIUM QUOTA 
grants, subsidies, treatment of, RI 94 
rollover relief, TCGA 1992 s 155 Class 6 
SUPERANNUATION FUNDS, FORMER 
annuities paid under, ITEPA 2003 s 590 
meaning, ITEPA 2003 s 594 
person liable for tax, ITEPA 2003 s 592 
taxable pension income, ITEPA 2003 
s 591 
unauthorised payments, ITEPA 2003 . 
s 593 


SUPERANNUATION PAYMENTS | 
benefit of family members, for, ITA 2007 
s 459 


police organisations, to, ITA 2007 s:458 

residence of claimants, ITA 2007 s 460 

trade unions, to, ITA 2007. s 457. 
SUPERANNUATION SCHEMES: »° 

See OCCUPATIONAL PENSION SCHEMES 


TAPES pedi Ale: 
See FILMS, TAPES AND DISCS ° ns 
TAX ACTS ad 4Q HUA 
See STATUTES 
TAX AVOIDANCE. See z 
ANTI- AVON AE PROVISIONS 
TAX CREDITS é Tike 
arrangements, pass on of value, TA 1988 
s 231B, F(No 2)A 1997s 2815 
better off in work credit, pilot scheme, : 
SI 2008/2603 st, qqoit nonqr 
cancellation of right to repayment of, io 
F(No 2)A 1997 s 30 — 
definition, ITA 2007 s 989 (A) 9) ; 
electronic ‘certificates, SI 2003/3143 ea TUT 
excess payment, ‘rectification of, TA 1988. 
s 252 PB, BRL ee 


excess set-off, rectification of, TA: L988o))) 


: Ay AOHSISIGIOS 1 


$252 
exclusitia TA 1988 5 231AA © doe ave! 
pension funds restrictions; F(No2)A° isivibuy 
1997 


SPAT  gnimessrn 
qualifying Pricterctey rélation topTAss-131l0 


1988's 231-231A, F(No 2)A 19975 te0 10 
s 30 Oe 
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fAX CREDITS -— contd 
rate of, relationship with ACT, FA 1993 
ss 78, 79, Sch 6, F(No 2)A 1997 
s 30(2), (3), FA 1998 s 76 
repurchase agreement, interim holder 
under, TA 1988 s 231AA 
stock lending arrangement, TA 1988 
s 231AA 


unit trusts, F(No 2)A 1997 s 34, Sch 4 
PAX DEPOSIT, CERTIFICATE OF 
See CERTIFICATES OF TAX DEPOSIT 
iAX EXEMPT SPECIAL SAVINGS 
ACCOUNT (TESSA) 
y European institutions, relevant, 
SI 1995/3239 
interest, bonus, exempt from— 
capital gains tax, TCGA 1992 s 217(4) 
regulations, SI 1990/2361, SI 1995/3239 
TAX RESERVE CERTIFICATES 
interest not chargeable to tax, TA 1988 
s 46(2), CTA 2009 s 1283 
TAX SIMPLIFICATION 
requirement of Inland Reyenue to report, 
FA 1995 s 160 
T-ELECOMMUNICATION RIGHTS 
See MISCELLANEOUS INCOME (ITTOIA 
2005) 
T-ELECOMMUNICATIONS CABLE 
SYSTEM 
indefeasible rights to use, RI 223 
licences and rights to use, RI 269 
FELEPHONE CLAIMS 
income tax purposes, FA 1998 5118 
FENANT 
lessee— 
meaning, TA 1988 s 24(1); TCGA 1992 
Sch 8 para 10(1) 
TERMINAL LOSSES 
individual, in trade, profession or 
vocation, TA 1988 ss 388, 389 
-ERMINATION OF EMPLOYMENT 
legal expenses relating to, PR 3/11/93 
payments and other benefits on— 
application of provisions, ITEPA 2003 
s 401 


benefit, meaning, ITEPA 2003 s 402 
death or disability, for, ITEPA 2003 
s 406 
earnings, exception for payments 
exempted when received as, 
ITEPA 2003 s 405 
employee liabilities and indemnity 
insurance, in respect of, ITEPA 
2003 ss 409, 410 
employment viet treated as, ITEPA 
2003 ss 403, 404 
forces, for, ITEPA 2003s 411 
foreign governments, provided by, 
ITEPA 2003 s 412 
foreign service, relating to, EDERA 2003 
~ ss 413, 414 
notional interest, treatment “3 ITEPA 
2003 s 416 
tax-exempt pension schemes, under, 
ITEPA 2003 s 407... 
contributions to, ITEPA 2003 s #08 
valuation, ITEPA 2003s 415. 
"-ERRITORIAL EXTENT OF UK |» 
designated area, FA 1973's 38(7), Sch 15 
treatment of, for tax purposes, TA 1988 
s 830; TCGA 1992 s 276 
“ERRORISM 
disclosure of information— 
extension of powers, ACSA 2001: s 11, 
Sch 4 
interpretation, ACSA 2001 s 20 
Overseas purposes, restriction in case 
of, ACSA 2001 s 18... 
revenue departments, held: by, ACSA 
2001 s 19 


Index 


TERRORISM -— contd 
enforcement— 
civil penalties, CTA 2008 Sch 7 Pt 6 
general provisions, CTA 2008 Sch 7 
Pt 8 


information powers, CTA 2008 Sch 7 
Pt 5 
offences, CTA 2008 Sch 7 Pt 7 
TESSA 
See TAX EXEMPT SPECIAL SAVINGS 
ACCOUNT (TESSA) 
THIN CAPITALISATION 
advance agreements, frequently asked 
questions, PR 12/1/09 
clearance processes changes to, PR 
26/4/07 
interest paid, relief for, restriction of— 
75 per cent subsidiary relationship, TA 
1988 s 209(2)(da), (8A)-(8F); FA 
1995 s 87(8) 
special relationship, TA 1988 s 808A; 
PR 15/2/93, PR 19/3/93 
THRIFT FUNDS 
See CLUBS AND SOCIETIES 
TIED PREMISES 
house owned by occupants of, SP D8 
lessor, treatment of, TA 1988 s 98 
receipts and expenses, treatment of, TA 
1988 s 98 
TIME LIMITS 
appeals, TMA 1970 ss 31, 42(3) 
assessment, ordinary, TMA 1970 s 34 
claims— 
further assessment made, TMA 1970 
ss 43A, 43B 
generally, TMA 1970s 43 
fraudulent conduct, TMA 1970 s 36 


further assessment made, effect on claims, 


TMA 1970 ss 43A, 43B 
negligent conduct, TMA 1970.s 36 
TOLLS 
rent receivable. See PROPERTY 
BUSINESS 
TONNAGE TAX 
alternative regime for calculation of 
profits, as, FA 2000 Sch 22 para | 
chargeable gains, FA 2000 Sch 22 
paras 64-67 
company— 
control, meaning, FA 2000 Sch 22 
para 118 
controlled foreign, FA 2000 Sch 22 
para 54 
corporate partners, SI 2000/2303 reg 9 
individual, controlled by, FA 2000 
Sch 22 para 117 
meaning, FA 2000 Sch 22 para 2 
more than one group, not member of, 
FA 2000 Sch 22 para 119 
profits of, FA 2000 Sch 22 paras 3-5 
qualifying, FA 2000 Sch 22 
paras 16-22 
definitions, FA 2000 Sch 22 
paras 142-147; SI 2000/2303 reg 2 
elections, FA 2000 Sch 22 paras 7-15 
finance costs, FA 2000 Sch 22 
paras 61-63%” 
financial year, exception of, SI 2006/333, 
SI 2007/850 
flagging, PR 29/12/08 
group— 
meaning, FA 2000 Sch 22 atin 2, 116 
mergers and demergers, FA 2 
Sch’22 paras 121-129 
qualifying, FA 2000 Sch 22 
paras 16-22 
Member States, registration of ships in, 
PR 12/2/08, PR 29/12/08 
offshore activities, rules for, FA 2000 
Sch 22 paras 103-115 
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TONNAGE TAX -— contd 
partnerships, FA 2000 Sch 22 
paras 130-136— 
ships chartered to, SI 2000/2303 reg 11 
transactions not at arm’s length, 
SI 2000/2303 reg 13 
use of assets by, SI 2000/2303 reg 12 
profits, calculating, SI 2000/2303 reg 10 
qualifying secondary activities, 
SI 2000/2303 reg 3 
qualifying ship, FA 2000 Sch 22 
paras 19-22; PR 21/07/09 
relevant shipping profits, FA 2000 Sch 22 
paras 44-51; ST 2000/2303 reg 10 
requirements, FA 2000 Sch 22 
paras 37-43 
ring fence— 
capital allowances— 
general, FA 2000 Sch 22 
paras 68-88 
ship leasing, FA 2000 Sch 22 
paras 89-102 
general provisions, FA 2000 Sch 22 
paras 52-63 
tonnage, measurement of, FA 2000 
Sch 22 para 6 
trade, meaning, FA 2000 Sch 22 para 53 
training requirement, FA 2000 Sch 22 
paras 23-36; SI 2000/2129 
withdrawal of relief on leaving scheme, 
FA 2000 Sch 22 paras 137-141 
writing down basis— 
expensive motor cars, SI 2000/2303 


reg 
long-life assets, SI 2000/2303 reg 6 
plant and machinery other than 
expensive motor cars and 
long-life assets, SI 2000/2303 
reg 4 
plant and machinery used for purposes 
of company’s offshore activities, 
SI 2000/2303 regs 7, 8 
TOOLS 
allowances for, SP 13/79, SP 17/80 


TOTAL INCOME 
meaning, ITA 2007 s 23 
TRADE 
See also TRADING INCOME (ITTOIA 
2005); TRADE LOSS RELIEF 
activities, scale of, becoming small or 
negligible together with change in 
ownership— 
trading loss— 
carry back, TA 1988 s 768A 
carry forward, TA 1988 s 768 
assessment under Schedule D Case I, TA 
1988 s 18(3) 
capital allowances, CAA 2001 s 247 
cessatlon— 
dissolution under Companies Act 1985 
s 652, following, ESC C16 
generally, TA 1988 s 337(1) 
commencement, TA 1988 s 337(1) 
discontinuance, ESC C16 
financial services levies and repayments, 
treatment of, TA 1988 ss 76A, 76B 
in UK, transfer between EC companies, 
share exchange— 
anti-avoidance, TCGA 1992 s 140B 
relief, TCGA 1992 s 140A 
intangible fixed assets held as assets of, 
CTA 2009 s 747 
nature or conduct of, major change in, 
together with change in ownership — 
meaning, SP 10/91 
trading loss— 
carry back, TA 1988 s 768A 
carry forward, TA 1988 s 768 
office, including, CTA 2009 s 33 


TRADE ~— contd 


outside UK, transfer for shares— 
between EC companies— 
anti-avoidance, TCGA 1992 s 140D 
relief, TCGA 1992 s 140C 
other transfers, TCGA 1992 s 140 


TRADE LOSS RELIEF 


basis periods— 
non-partners, ITA 2007 s 61 
partners, ITA 2007 s 62 
cap for tax year, not to exceed, ITA 2007 
s 74A 


capital allowances— 
first-year allowances, ITA 2007 
ss 76-78 
supplementary provisions, ITA 2007 
s 79 


trade leasing allowances, ITA 2007 s 75 
capital gains tax, and, ITA 2007 s 71 
carry-back— 

dividends, and, ITA 2007 s 92 

generally, ITA 2007 s 89 

interest, and, ITA 2007 s 92 

interest as loss, ITA 2007's 94 

mineral extraction trade, and, ITA 

2007 s 93 

operation, ITA 2007 s 91 

permanent cessation of trade, ITA 
2007 s 89 

terminal losses, ITA 2007 s 90 
carry-forward— 

dividends, and, ITA 2007 s 85 i 

generally, ITA 2007 s 83 

interest, and, ITA 2007 s 85 

interest as loss, ITA 2007 s 88 

operation, ITA 2007 s 84 

ring fence trades, ITA 2007 s 87 

subsequent trade profits, ITA 2007 s 83 

trade transferred to company, ITA 

2007 s 86 
dealing in commodity futures, ITA 2007 
s 81 


dividend 
carry-forward trade loss relief, ITA 
2007 s 85 
terminal trade loss relief, ITA 2007 
s-92 
double counting— 
generally, ITA 2007 s 63 
post-cessation trade relief, ITA 2007 
s 100 
early years, in— 
capital allowances, and, ITA 2007 — 
ss 75-79 
first-year allowances, ITA 2007- 
ss 76-78 
generally, ITA 2007s 72. 
operation of relief, ITA 2007 s 73 
restrictions, ITA 2007 ss 75-82 
specific trades, and, ITA 2007 ss-80—82 
trade leasing allowances, ITA 2007 s 75 
uncommercial trades, ITA 2007 s 74 
exploitation of films, ITA rower Ss 82 
farming— 
determining whether trade is same 
trade, ITA 2007 s 69. 
general restriction on relief, nb 2007 
s 67 


+l 


mere in previous tax ph ITA 2007 
s 70 


reasonable expectation of profit, ITA 
2007 s 68 


film partnelhsae coimonGtains 
exclusion from restrictions, ITA 2007. 
s 116 bs 
restriction on reliefs, ee 2007 s Ls Tf 
films, ITA 2007 s 82 | 2592 a 2g9eTsVO 
first-year allowances— ONS aReDA ito 


arrangements to reduce Jinbilisiet ITA 
2007 s 78 C} 2 1008 
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RADE LOSS RELIEF - contd 
first-year allowances — contd 
introduction, ITA 2007 s 76 
partnerships with companies, ITA 2007 
s 77 
foreign trades, ITA 2007 s 95 
general income, against— 
deduction, ITA 2007 s 64 
farming, ITA 2007 ss 67-70 
generally, ITA 2007 ss 64-65 
market gardening, ITA 2007 ss 67-70 
operation of relief, ITA 2007 s 65 
restrictions, ITA 2007 ss 75-82 
uncommercial trades, ITA 2007 s 66 
use as CGT loss, ITA 2007 s 71 
hobby farming, ITA 2007 s 67 
individuals claiming relief for film-related 
losses— 
capital contribution, ITA 2007 s 801 
charge to tax, ITA 2007 s 796 
conditions, ITA 2007 s 797 
disposal of right of individual to 
profits, ITA 2007 s 799 
double counting, ITA 2007 s 803 
exclusion of amounts of specified 
description, ITA 2007 s 802 
film-related losses, ITA 2007 s 800 
generally, ITA 2007 s 797 
non-taxable consideration, ITA 2007 
s 798 
individuals claiming relief for 
licence-related losses— 
calculation of amount of income 
treated as received, ITA 2007 
ss 806-807 
charge to tax, ITA 2007 s 804 
conditions, ITA 2007 s 805 
definitions, ITA 2007 s 809 
disposal of the licence, ITA 2007 s 808 
generally, ITA 2007 s 805 
interest— 
carry-forward trade loss relief, ITA 
2007 s 85 
terminal trade loss relief, ITA 2007 
s 92 
market gardening, ITA 2007 ss 67—70 
mineral extraction trade, and, ITA 2007 
5.932 
non-active capacity, meaning, ITA 2007 
s74C 
non-partners, ITA 2007 s 61 
oil extraction activities— 
carry-forward trade loss relief, ITA 
2007 s 87 
sideways relief, ITA 2007 s 80 
oil rights— 
carry-forward trade loss relief, ITA 
2007 s 87 
sideways relief, ITA 2007 s 80 
overview, ITA 2007 s 60 
partnerships. See PARTNERSHIPS 
permanent cessation of trade, ITA 2007 
s 89 
post-cessation— 
CGT loss, and, ITA 2007s 101 
double counting, ITA 2007 s 100 
generally, ITA 2007 s 96 
qualifying event, ITA 2007 s 98 
qualifying payment, ITA 2007 s 97 
unpaid trade expenses, ITA 2007 s 99 
recovery of excess relief— 
calculation of amount of income 
treated as received, ITA 2007 
s 793 
charge to tax, ITA 2007 s 791 
conditions, ITA 2007 s 792 
generally, ITA 2007 s 792 
post-1 December 2004 loss, ITA 2007 
s 795 
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TRADE LOSS RELIEF — contd 
recovery of excess relief — contd 
total amount of trade losses claimed, 
ITA 2007 s 794 
ring fence income— 
carry-forward trade loss relief, ITA 
007 s 87 
sideways relief, ITA 2007 s 80 
sideways relief— 
capital allowances, and, ITA 2007 
ss 75-79 
exploitation of films, ITA 2007 s 82 
first-year allowances, ITA 2007 
ss 76-78 
oil extraction activities, ITA 2007 s 80 
oil rights, ITA 2007 s 80 
ring fence income, ITA 2007 s 80 
specific trades, and, ITA 2007 ss 80-82 
trade leasing allowances, ITA 2007 s 75 
specific trades, and— 
dealing in commodity futures, ITA 
2007 s 81 
exploitation of films, ITA 2007 s 82 
ring fence income, ITA 2007 s 80 
tax avoidance— 
individuals claiming relief for 
film-related losses, ITA 2007 
ss 796-803 
individuals claiming relief for 
licence-related losses, ITA 2007 
ss 804-809 
overview, ITA 2007s 790 
recovery of excess relief, ITA 2007 
ss 791=795 
tax-generated losses, no relief for, ITA 
2007 s 74B 
tax year, of— 
non-partners, ITA 2007 s 61 
partners, ITA 2007's 62 
terminal— 
dividends, and, ITA 2007 s 92 
generally, ITA 2007 s 89 
interest, and, ITA 2007 s 92 
interest as loss, ITA 2007 s 94 
mineral extraction trade, and, ITA 
2007 s 93 
operation, ITA 2007 s 91 
permanent cessation of trade, ITA 
2007 s 89 
terminal losses, ITA 2007 s 90 
trade leasing allowances, ITA 2007 s 75 
uncommercial trades— 
early years trading, ITA 2007 s 74 
general income, ITA 2007 s 66 
use as CGT loss, ITA 2007 s 71 
TRADE MARKS 
expenses connected with, deduction from 
trade profits, CTA 2009 s 90 
registration fees, deduction for, TA 1988 


s 
TRADE PROFITS 
accounting period, apportionment etc to, 
CTA 2009 s 52 
building societies, costs of issuing 
qualifying shares, CTA 2009 s 131 
caravan sites, operation of, CTA 2009 
s 43 
cemeteries and crematoria— 
calculation for, CTA 2009 s 146 
capital expenditure— 
ancillary, allocation of, CTA 2009 
s 146(4 


( 
deduction for, CTA 2009 s 147 
sale of land, CTA 2009 s 146(2)(3) 
subsidies, met by, CTA 2009 s 149 
charity gifts, relief for— 
designated educational establishment, 
meaning, CTA 2009 s 106 
donor or connected person, receipt of 
benefits by, CTA 2009 s 108 
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TRADE PROFITS = contd 
charity gifts, relief for — contd 
medical supplies and equipment, of, 
CTA 2009 s 107 
trading stock, of, CTA 2009 s 105 
company liable to pool betting duty, 
payments by, CTA 2009 s 138 
credit unions, annual payments by, CTA 
2009 s 133 
deductions— 
counselling and outplacement services, 
for, CTA 2009 s 73 
deemed employment payments, for, 
CTA 2009 s 139 
managed service companies, CTA 
2009 s 141 
partnerships, CTA 2009 s 140 
designs, expenses connected with, CTA 
2009 s 90 
Export Credits Guarantee 
Department, payments to, CTA 
2009 s 91 
levies, CTA 2009 s 92 
local enterprise organisations, 
contributions to, CTA 2009 s 82 
patents, expenses connected with, CTA 
2009 s 
payroll deduction scheme, contribution 
to agents’ expenses of, CTA 2009 
s 72 


pre-trading expenses, CTA 2009 s 61 
redundancy payments. See 
REDUNDANCY PAYMENTS 
research and development, expenses of, 
CTA 2009's 87 
research associations, payments to, 
CTA 2009 s 88 
restriction of — 
bad debts, CTA 2009 s 55 
capital expenditure, CTA 2009 s 53 
car hire, CTA 2009 ss 56-58 
expenses not wholly and exclusively 
for trade, CTA 2009 s 54 
integral features, expenditure on, 
CTA 2009 s 60 
motor cycle hire, CTA 2009 ss 56, 
Sif 


patent royalties, CTA 2009 s 59 
unconnected losses, CTA 2009's 54 
restrictive undertakings, payments for, 
CTA 2009 s 69 
retraining courses, for, CTA 2009 ss 74, 
aS 


rules allowing, CTA 2009 ss 61-92 

rules prohibiting and allowing,, 
relationship, between, CTA 2009 
s 51 


seconded employees, for, CTA 2009 
s 70 


tenants under taxed leases— 
application of provisions, CTA 2009 
s 62 


lease Premiun receipts, CTA 2009 

s 

mineral extraction allowance, 
entitled to, CTA 2009 s 64 

occupation for purposes of trade, . 
CTA 2009 s 63 

part i ee lease of, CTA 2009 


property employed for purposes of 
trade, dealing with land as, 
CTA 2009's 65 
trade marks, expenses connected. with, 
CTA 2009 s 90 
trade tools, replacement and alteration 
of, CTA 2009 s 68 
universities, payments to, CTA 2009 
Ss 88 ne : e - 


TRADE PROFITS = contd 


deductions — contd 
unremittable amounts, veliéf for— 
allowable, CTA 2009 s:173 fs 
application of provisions, CTA 2009 
s 172 Phaze 


restrictions, CTA 2009:s 174 
withdrawal of, CTA 2009 s 175 
urban regeneration company, 
contributions to, CTA 2009 s 82 
waste disposal, sire preparation: 
expenditure, CTA 2009 s 142 
farming,-from, CTA 2009's 36 
generally accepted accounting practice, 
calculation in accordance with, CTA 
2009 s 46 
herd basis. See HERD BASIS 
industrial and provident society, 
dividends of, CTA 2009 s 132 
land other than woodlands, commercial 
occupation of, CTA 2009 s 38 
land, dealers in— 
lease. premiums, CTA 2009 s 136 
mineral royalties, relief for; CTA 2009 
s 135 
woodlands, purchase of sale of; CTA 
2009 s 134 
losses, basis of calculation, CTA.2009 
s 47 
market gardening, from, CTA 2009 s 36 
marketing authorities, reserve fund of — 
application of provisions, CTA 2009 
s 153 
conditions for, CTA 2009 s 154); 
interpretation, CTA 2009 s 155 
mineral exploration and ass of, CTA 
2009 s 137 
mines, quarries etc, from) CTA 2009s 39 
receipts and expenses» F 
items treated as, CTA 2009 s 49 
references to, CTA 2009 s 48 
receipts— 
assets of mutual concerns, *AstiiBifion 
of, CTA 2009s 101. > 
capital, CTA 2009 s 93 
debts incurred and cetchbedy CTA 2009. 
s 94 
industrial development grants, CTA 
2009 s 102 
insurance policy, sums recovered under, 
CTA 2009 's)103005 9% 
repayments under FISMA: 2000, CTA 
2009 s 104.» 
reverse premiums, CTA 2009 S 96 
arrangements not at arm’s lengthy’ ik 
CTA 2009 s 99 2 
connected persons, property ~ 2 
arrangements, CTA 2009 s 100 
excluded cases, CTA 2009 $97 
tax treatment, CTA 2009's 98» 
transferor’s trade, acquisition Gaee* ins 
CTA®2009's895.10 nodbeess ihiensrrriog 
securities, dealers in— N28 2 
amounts taken to reserves, taxation of, 1a 
CTA!2009 SP28ATF Bris veo! a 
circulating capital, conversion etc of: 
securities held as, CTA 2009 s. eae: 
distributions, traders enim CTAL: BLE 
2009 s 130 — Noryaq palyiticst 
sound recordings, Sipenditnes obex-bisgnu 
allocation of, CTA 2009's 151.500 s.005 
interpretation, CTA 2009s I2oiislusteo 
revenue nature of, CTA 2009 s 150° 
starting and ceasing to trade, CTA 2009 
s 41 , WOOL ATI eet ot agus lo 
surplus business accommodation , letting, 
CTA:2009.s 44° 2 (00S ATI yilstomes 
tied premises, from, CTA 2009;s 42) 05 
trading stock. See TRADING STOCK 
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pens PROFITS — contd TRADING INCOME (ITTOIA 2005) — contd 
adjustment income — contd 
realising/writing off assets, ITTOIA 
2005 s 235 
spreading of, barristers and advocates, 
ITTOIA 2005 ss 238, 239 
averaging profits of farmers and creative 
artists, ITTOIA 2005 ss 221-225 
basis periods— 
accounting date, ITTOIA 2005 s 197 
apRagseeues of profits, ITTOIA 
2005 s 203 
change of accounting date, ITTOIA 
2005 ss 214-220 
final tax year, ITTOIA 2005 s 202 
first accounting date shortly before end 
of tax year, ITTOIA 2005 
ss 208-210 
first tax year, ITTOIA 2005 s 199 
general rule, ITTOIA 2005 s 198 
overlap profits and losses, ITTOIA 
2005 ss 204-207 
second tax year, ITTOIA 2005 s 200 
slight variations in accounting date, 
ITTOIA 2005 ss 211-213 
tax year in which no accounting date, 
ITTOIA 2005 s 201 
know-how, disposal and acquisition of, 
ITTOIA 2005 ss 192-195 
overview, ITTOIA 2005 s 3 
personal representatives, changes in, 
ITTOIA 2005 s 258 
post-cessation receipts— 
charge to tax, ITTOIA 2005 
ss 242-245 
deductions, ITTOJA 2005 ss 254, 255 
meaning of, ITTOIA 2005 ss 246, 247 
reliefs, ITTOIA 2005 ss 256, 257 
sums not treated as, ITTOIA 2005 
ss 252,253 
sums treated as, ITTOIA 2005 
ss 248-251 
priority rules, ITTOIA 2005 s 4 
specific trades— 
barristers and advocates, ITTOIA 2005 
s 160 
cemeteries and crematoria, ITTOIA 
2005 ss 169-172 
FSMA 2000, persons authorised in, 
ITTOIA 2005 s 155 
intermediaries making employment 
payments, ITTOIA 2005 ss 163, 
164 


waste disposal— 
licence, meaning, CTA 2009 s 144(1) 
site preparation expenditure— 
allocation of, CTA 2009 s 143 
deduction for, CTA 2009 s 142 
meaning, CTA 2009s 144(2) 
’ site restoration payments, CTA 2009 
| s 145 
wayleaves, payments for, CTA 2009 s 45 
“ woodlands, commercial occupation of, 
CTA 2009 s 37 
"RADE UNIONS 
exemption of, TA 1988 s 467(1)(3) 
| meaning, TA 1988 s 467(4)(a), (ba), (c) 
* provident benefits, expenses for purpose 
of, SP 6/78, SP 1/84 
-RADING EXPENDITURE 
re-trading— 
company, TA 1988 s 401 
individual, ITTOIA 2005 s 57 
'"RADING INCOME (CTA 2009) 
change of basis, adjustment on— 
application of provisions, CTA 2009 
s 180 


) assets realised or written off, CTA 
; 2009 s 184 
calculation of, CTA 2009 s 182 
expenses previously brought into 
account, CTA 2009 s 183 
mark to market, change from 
realisation basis to, CTA 2009 
s 185 
insurance business, transfer of, CTA 
2009 s 187 
‘ ee Fhe election for, CTA 2009 
186 


positive ad negative, giving effect to, 
CTA 2009 s 181 
charge to tax, CTA 2009 s 35 
overview of provisions, CTA 2009 s 34 
post-cessation receipts— 
allowable deductions, CTA 2009 
ss 196; 197 
amounts treated as, CTA 2009 s 191 
charge to tax, CTA 2009 s 188 
extent of, CTA 2009 s 189 
debts— 
payment of, CTA 2009 s 192 
released, CTA 2009 s 193 
election to carry back, CTA 2009.s 198 
accounting period in which receipt 
received, CTA 2009 s 200 
deductions already made, no 
displacement of, CTA 2009 


s 199 
meaning, CTA 2009 s 190 
transfer of trading stock, exclusion, 
CTA 2009 s 195 
transferee not carrying on trade, 
brapstes, of rights, CTA 2009 
s 
priority rules, CTA 2009's 201 
trade profits. See TRADE PROFITS 
eT provisions, CTA 2009 Sch 2 
Pt 


‘RADING INCOME (ITTOIA 2005) 
adjustment income— —_- 
adjustment income and expense, 
ITTOIA 2005-ss 232, 233 
adjustment on change of basis, _ 
ITTOIA 2005 ss 227-231 
expenses previously brought into ~ 
TA 2005 s 234 
mark fo market, ITTOIA 2005 ss 236, 
3 ; 


personal representative, liability of). 
ITTOIA 2005 s 240 - 


professions and vocations, application 112 


of rules, ITTOIA 2005 s 226 


land, dealers in, ITTOIA 2005 
ss 156-158 
mineral exploitation and access, 
ITTOIA 2005 s 161 
ministers of religion, ITTOIA 2005 
s 159 
pool betting duty, persons liable to, 
ITTOIA 2005 s 162 
securities, dealers in, ITTOIA 2005 
ss 149-154 
waste disposal, ITTOIA 2005 
ss 165-168 
statutory insolvency arrangement, 
meaning of, ITTOIA 2005 s 259 
stock, valuation of, ITTOIA 2005 
ss 173-181, 186 
subsistence expenses, ITTOIA 2005 s 57A 
trade profits— 
charge to tax on, ITTOIA 2005 ss 5-8 
basic rules, ITTOIA 2005 ss 24-31 
deductions allowed, ITTOIA 2005 
ss 56-94 
deductions, restriction of, ITTOIA 
2005 ss 32-55 
film and sound recordings, ITTOIA 
2005 ss 130-144 
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TRADING INCOME (ITTOIA 2005) — contd 


trade profits — contd 
gifts to charities, ITTOIA 2005 
ss 107-110 
herd basis rules, ITTOIA 2005 
ss 111-129 
receipts, ITTOIA 2005 ss 95-106 
telecommunication rights, ITTOIA 
2005 ss 145-148 
trustees, changes in, ITTOIA 2005 s 258 
unremittable amounts, ITTOIA 2005 
ss 187-191 
work in progress, valuation of, ITTOIA 
2005 ss 182-186 
TRADING LOSS 
See LOSS RELIEF FOR INCOME TAX; 
TRADE LOSS RELIEF 
TRADING STOCK 
acquisitions not made in course of trade, 
ITTOIA 2005 s 172E, CTA 2009 
s 160 
animals kept for trading purposes as, 
CTA 2009 s 50 
appropriations— 
from, TCGA 1992 s 161(2) 
to, TCGA 1992 s 161(1), (3), (4) 
trader, by, ITTOIA 2005 s 172B, CTA 
2009 s 157 
cessation of trade, valuation on— 
basis of, CTA 2009 s 164 
generally, CTA 2009 s 162 
sale basis— 
buyer, cost to, CTA 2009 s 169 
connected person— 
election by, CTA 2009 s 167 
meaning, CTA 2009 s 168 
sale to, CTA 2009 s 166 
questions, determination of, CTA 
2009 s 171 
sale, meaning, CTA 2009 s 170 
unconnected person, sale to, CTA 
2009 s 165 
corporation tax— 
disposals not made in course of trade, 
FA 2008 Sch 15 paras 8, 9, CTA 
2009 s 159 
exclusions, CTA 2009 s 156(2) 
meaning for, FA 2008 Sch 15 para 5, 
CTA 2009 ss 156, 163 
eect transfer, CTA 2009 
s 195 
supplied by trader, CTA 2009 s 158 


transfer pricing rules, relationship with, 


FA 2008 Sch 15 para 10, CTA 
2009 s 161 
trade and trader, transfer between, FA 
2008 Sch 15 paras 6, 7 
disposals not made in course of trade, 
ITTOIA 2005 s 172D 
meaning, ITTOIA 2005 s 172A 
plant or machinery held as, TA 1988 
s 502GA, ITTOIA 2005 s 148FA 
supplied by trader, ITTOIA 2005 s 172C 
transfer pricing rules, precedence of, 
ITTOIA 2005 s 172F 
valuation on cessation of trade, TA 1988 
ss 100, 102 
TRAINING AND ENTERPRISE 
COUNCILS 
contributions to, deductibility for, TA 
1988 s 79A 
TRAINING COURSES 
See EDUCATION AND TRAINING 
TRANSACTIONS IN SECURITIES 
abnormal dividend, meaning, TA 1988 
s 709(4)-(6) 
appeals— 
procedure for, TA 1988 s 705 
tribunal, TMA 1970 s 6(1)(c), Sch 1 
Pt I; TA 1988 s 706 
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TRANSACTIONS IN SECURITIES — contd 


clearance procedure, TA 1988 s 707; SP 
3/80 


directors’ pension scheme, use of, RD 6 
information, power to obtain, TA 1988 
s 708 
prescribed circumstances A-E, TA 1988 
s 704 
tax advantage— 
cancellation of, procedure for, TA 1988 


s 703 
meaning, TA 1988 s 709(1) 
TRANSFER OF ASSETS ABROAD 
accrued income scheme, application to, 
TA 1988 s 742(4)-(7) 
associated operation, meaning, TA 1988 
s 742(1) 
double charge to tax, prevention of, TA 
1988 s 744 
income tax, charge to, TA 1988 s 743, 
F(No 2)A 1997 s 34, Sch 4 para 20 
individuals receiving capital sums— 
accrued income profits, ITA 2007 s 747 
pals oe conditions, ITA 2007 
729 


chaiiee 6 tax, ITA 2007 s I 
conditions, ITA 2007 s 728 
definitions, ITA 2007 ss 715-719 
exemptions, ITA 2007 ss 736-742 
generally, ITA 2007 s 728 
later associated operations fail 
conditions, ITA 2007 ss 741-742 
no duplication of charges, ITA 2007 
ss 743-744 
non-domiciled individuals, ITA 2007 
s 730 
person liable, ITA 2007 s 727 
post-4 December 2005 transactions, 
ITA 2007 ss 737-738 
pre-5 and post-4 December 2005 
transactions, ITA 2007 s 740 
pre-5 December 2005 transactions, ITA 
2007 s 739 
provision of information, ITA 2007 
ss 748-750 
rates of charge to tax, ITA 2007's 745 
individuals with power to enjoy income— 
accrued income profits, ITA 2007 s 747 
benefit provided out of income, TTA 
2007 s 724 
charge to tax, ITA 2007 s 720 
conditions, ITA 2007 s 721 : 
controlled foreign company, ITA 2007 
s 725 a 


deductions and reliefs, ITA 2007 s 746 
definitions, ITA 2007 ss 715-719 
enjoyment conditions, ITA 2007 s'723 
exemptions, ITA 2007 ss 736-742 
generally, ITA 2007 s 721 
later associated operations fail 
conditions, ITA 2007 ss 741-742 
no duplication of charges, ITA 2007 
ss. 743-744 ‘ , 
non-domiciled individuals, ITA 2007 
s 726 ak i ene 
person liable, ITA 2007 s 720. 
post-4 December 2005 transactions, 
ITA 2007 ss 737-738. 
pre-5 and post-4 December 2005. 1 
transactions, ITA 2007 s 740. ae 
pre-5 December 2005 transactions, AS 
2007 s:739, .., ' 
provision of information, ITA 2007 
ss 748-750 4 
rates of charge to tax, TA 2007, s 145 
reduction in amount charged, ITA: rez iOg 
2007 s 725.) we AIOTI 
situations in which power ‘exists, ITA’ Iq 
2007 s-722 iONES Salat 
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ANSFER OF ASSETS ABROAD -— contd 
nformation, power to obtain, TA 1988 
s 745 
on-resident company, treatment of, TA 
1988 s 742(8) 
on-transferor— 
exemption from liability, TA 1988 
ss 741-741C 
liability of, general rules, TA 1988 
s 740 
on-transferor receiving benefit— 
accrued income profits, ITA 2007 s 747 
charge to tax, ITA 2007 s 731 
conditions, ITA 2007 s 732 
definitions, ITA 2007 ss 715-719 
exemptions, ITA 2007 ss 736-742 
generally, ITA 2007 s 732 
income charged, ITA 2007 s 733 
‘later associated operations fail 
conditions, ITA 2007 ss 741-742 
no duplication of charges, ITA 2007 
ss 743-744 
non-domiciled individuals, ITA 2007 
s 735 
person liable, ITA 2007 s 731 
post-4 December 2005 transactions, 
ITA 2007 ss 737-738 
pre-5 and post-4 December 2005 
transactions, ITA 2007 s 740 
pre-5 December 2005 transactions, ITA 
2007 s 739 
previous capital gains tax charge, ITA 
2007 s 734 
\provision of information, ITA 2007 
ss 748-750 
reduction in amount charged, ITA 
2007 s 734 
aX avoidance— 
accrued income profits, ITA 2007 s 747 
appeals jurisdiction, ITA 2007 s 751 
assets, ITA 2007 s 717 
associated operation, ITA 2007 s 719 
banking transactions, ITA 2007 s 750 
charge to tax where non-transferor 
receives benefit, ITA 2007 
ss 731-735 
charge to tax where person has power 
to enjoy income, ITA 2007 
ss 720-726 
charge to tax where person receives 
capital sums, ITA 2007 
ss 727-730 
deductions and reliefs, ITA 2007 s 746 
exemption from provisions, TA 1988 
ss 741-741C, ITA 2007 
ss 736-742 
general rules, TA 1988's 739, RI 201 
just and reasonable apportionment, TA 
1988 s 741D 
later associated operations fail 
conditions, ITA 2007 ss 741-742 
legal professional privilege, ITA 2007 
s 749 


no duplication of charges, ITA 2007 
ss 743-744 

overview, ITA 2007 s 714 

person abroad, ITA 2007 s 718 

post-4 December 2005 transactions, 
ITA 2007 ss 737-738 

pre-5 and post-4 December 2005 
transactions, ITA 2007 s 740 

pre-5 December 2005 transactions, ITA 
2007 s 


privilege, ITA 2007 ss 749-750 

provision of infoomp tion, ITA 2007 
ss 748-750. 

rates of charge to tax, ITA 2007 s 745 

relevant transaction, ITA 2007 s 715 

relevant transfer, ITA 2007 s 716 © 
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TRANSFER OF ASSETS ABROAD ~— contd 
tax avoidance — contd 
‘taking income into account’, ITA 
2007 s 744 
transfer, ITA 2007 s 716 
TRANSFER OF BUSINESS TO A 
COMPANY 
group, transfer within, TCGA 1992 
s 101A 


in UK, transfer for shares between EC 
companies— 
anti-avoidance, TCGA 1992 s 140B 
EC Mergers Directive, 90/434/EEC— 
chargeable gains, tax on, relief for, 
TCGA 1992 s 140A 
outside UK, transfer for shares— 
between EC companies— 
anti-avoidance, TCGA 1992 s 140D 
EC Mergers Directive, 90/434/EEC 
relief, chargeable gains, tax on, 
TCGA 1992 s 140C 
relief, double taxation, TA 1988 
s 815A 
not within EC Mergers Directive, 
TCGA s 140 
rollover relief, TCGA 1992 s 162 
election as to, TCGA 1992 s 162A 
scheme of reconstruction or 
amalgamation, treatment of TCGA 
1992 s 139 
transferee becoming investment trust, 
TCGA 1992 ss 101, 101A 
venture capital trust, to, TCGA 1992, 
ss 101B, 101C 
TRANSFER OF SECURITIES 
See SHARES AND SECURITIES 
TRANSFER PRICING 
See ASSOCIATED PERSONS 
TRANSMISSION FACILITIES 
sharing of— 
capital allowances, treatment of, FA 
1991 s 78 
chargeable gains, relief for, TCGA 
1992 s 267 
TRAVELLING EXPENSES 
disallowance, ITEPA 2003 s 359 
foreign travel— 
duties performed wholly outside UK, 
ITEPA 2003 s 342 
employee, of, ITEPA 2003 s 370 
non-domiciled persons, ITEPA 2003 
ss 373-375 
seafarer, duties of, ITEPA 2003 s 372 
spouse or child, ITEPA 2003 s 371 
relief for— 
group employments, travel between, 
ITEPA 2003 s 340 
necessary attendance, travel for, ITEPA 
2003 s 338 
necessarily incurred in performance of 
duties of employment, ITEPA 
2003 s 337, ESC A4 
overseas employment, start or finish 
of, ITEPA 2003 s 341 
workplace, definitions, ITEPA 2003 
s 339 
TREASURY 
alteration of amounts by, ITEPA 2003 
s 716 
orders and regulations, power to make, 
TA 1988 s 828; TCGA 1992 s 287; 
ITEPA 2003 s 717 
TRIBUNAL 
Appeals. See APPEAL 
accommodation, provision of, TCEA 
2007 s 41 
Administrative Council. See 
ADMINISTRATIVE JUSTICE 
AND TRIBUNALS COUNCIL 


XSGNnNI 


Index 1250 


TRIBUNAL = contd 
commencement of provisions, 


TRIBUNAL ~— contd 
Tribunal Procedure Rules — contd 


SI 2007/2709 
composition, PR 12/3/09 
efficient and effective system, general 
duty as to, TCEA 2007 s 39 
fees, TCEA 2007 s 42 
First-tier Tribunal. See FIRST-TIER 
TRIBUNAL 
judiciary, independence, TCEA 2007 s 1 
meditation, provision for, TCEA 2007 
s 24 
orders and regulations, TCEA 2007 s 49 
composition, PR 12/3/09 
Senior President— 
appointment, TCEA 2007 s 2 
delegation of functions, TCEA 2007 
s8 
First-tier Tribunal, presiding over, 
TCEA 2007 s 3 
functions of, TCEA 2007 Sch | Pt 4 
oath, TCEA 2007 Sch 1 Pt 3 
recommendations for appointment, 
TCEA 2007 Sch 1 Pt 1 
removal from office, TCEA 2007 Sch | 
Pt 3 
remuneration, allowances and 
expenses, TCEA 2007 Sch | Pt 3 
report, TCEA 2007 s 43 
resignation, TCEA 2007 Sch | Pt 3 
selection by Judicial Appointments 
Committee, TCEA 2007 Sch 1 
Pt 2 
tenure, TCEA 2007 Sch | Pt 3 
terms of office, TCEA 2007 Sch 1 Pt 3 
Upper Tribunal, presiding over, TCEA 
2007 s 3 
services, TCEA 2007 s 40 
staff, TCEA 2007 s 40 
transfer of functions— 
abolition of tribunals, TCEA 2007 s 31 
amendment of lists of tribunals, 
TCEA 2007 s 37 
authorised decision-maker, meaning, 
TCEA 2007 s 31 
Ministerial responsibility, transfer of, 
TCEA 2007 s 35 
office holders, TCEA 2007 s 31 
order for, TCEA 2007 ss 30, 31 
orders, form of, TCEA 2007 s 38 
procedural rules, power to make, 
TCEA 2007 s 36 
relevant tribunals, TCEA 2007 Sch 6 
Scotland, in, TCEA 2007 s 30 
Wales, in, TCEA 2007 s 30 
Tribunal Procedure Committee— 
expenses, TCEA 2007 Sch 5 para 26 
Lord Chancellor’s appointees, TCEA 
2007 Sch 5 para 21 
Lord Chief Justice’s appointees, TCEA 
2007 Sch 5 para 22 
Lord President’s appointees, TCEA 
2007 Sch 5 para 23 
membership, TCEA 2007 Sch 5 
para 20 
rules, making, TCEA 2007 Sch 5 Pt 3 
Senior President’s appointees, TCEA 
2007 Sch 5 para 24 
Tribunal Procedure Rules— 
amendment of legislation in 
connection with, TCEA 2007 
Sch 5 Pt 4 
ancillary powers, TCEA 2007 Sch 5 
para 16 
arbitration, TCEA 2007,Sch 5 para 14 
Committee, making by, TCEA 2007 
Sch 5 Pt 3 s% 
concurrent functions, TCEA 2007. 
ch 5 para 2 


content of, TCEA 2007 s 22, Sch 5 
para | 

costs and expenses, TCEA 2007 Sch 5 
para 12 

differential provisions, TCEA 2007 
Sch 5 para 19 

errors, correction of, TCEA 2007 Sch 5 
para 15 

evidence, witnesses and attendance, 
TCEA 2007 Sch 5 para 10 

hearings, TCEA 2007 Sch 5 para 7 

information, use of, TCEA 2007 Sch 5 
para 11 

meditation, provision for; TCEA 2007 
s 24 


own initiative, tribunal acting of, 
TCEA 2007 Sch 5 para 6 

power to make, exercise of, TCEA 
2007 s 22 

practice directions, reference to, TCEA 
2007 Sch 5 para 17 

presumptions, TCEA 2007 Sch 5 
para 18 ‘ 

procedural grounds, setting-aside of 
decisions on, TCEA 2007 Sch 5 
para 15 

proceedings without notice, TCEA 
2007 Sch: 5 para 8 

repeat applications, TCEA 2007 Sch 5 
para 5 

representation, TCEA 2007 Sch 5 
para 9 

set-off and interest, TCEA 2007 Sch 5 

para 13 

staff, Melegntion of functions to, TCEA 
2007 Sch 5 para 3 

time limits, TCBA 2007 Sch:5 para 4 


Upper Tribunal. See UPPER 


TRIBUNAL 


TRUST 
charitable. See CHARITABLE TRUST 
employee benefit. See EMPLOYEE 


BENEFIT TRUST - 


income tax rate, FA 2004 Sch 4, RI 162 


first slice of trust income, special rate 
not to apply to, TA 1988's 686D 


losses, restriction of set-off, TCGA 1992 


s 79A 


non-resident. See NON-RESIDENT, TRUSTS 
sale of interests, CGT on, RI 259 ~ 
vulnerable beneficiary, with— 


capital gains tax— 
non-UK vulnerable persons, ' 
treatment of, FA 2005.s 32 
special treatment, FA 2005 s 30. 
UK resident vulnerable persons, 
treatment of, FA 2005s 31 
disabled persons, for, FA 2005 804 
meaning, FA 2005s 38 
enquiries, power. to make, FA. 2005 s 40 
income and gains, ae FA 
2005 Sch 1. 
income tax— 
part years, election for, FA 2005 $29. 
relief, amount of, FA. 2005 s Bn 
special treatment, FA 2005 s RL hte 
trustees’ liability, FA poe 
vole person's  Tiabill ity, FA, 2005 


interpretation, FA 2005 s 41 FuSanEs W 
introduction of provisions, FA'2005- 
eyes 


part of assets held on, FA 2005 836” 
penalties, , applicable} FA 2005 A3itivorg 

relevant minors, for, FA 2005 s 35 
meaning, FA 2005's 39 99980) 0 eo 
Scotland, application of. provisions in, 
FA 2005 §42° ATI »slemet Insvales 


“phen 
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RUST — contd 
vulnerable beneficiary, with — contd 
special tax treatment— 
capital gains tax, FA 2005 ss 30-33 
entitlement to make claim for, FA 
2005 s 24 
income tax, FA 2005 ss:25—29 
vulnerable person election, FA 2005 
s 37 
RUST MANAGEMENT EXPENSES 
income, order in which set against, TA 
1988 s 689B 
non-resident beneficiary, disregard of 
expenses where, TA 1988 s 689A 
RUSTEES 
borrowing, transfers of value linked with, 
TCGA 1992 Sch 4B, RI 259 
capital gains tax— 
charge to, TCGA 1992 s 65 
continuity of, TCGA 1992 s 69 
connected persons, as, TCGA 1992 s 286 
corporate, holdover relief, RI 222 
discretion, exercise of, RI 278 
distributions treated as income, TA 1988 
s 686-686A, F(No 2)A 1997 s 32 
duty of care, TA 2000s 1, Sch 1 
dwellinghouse, power to allow beneficiary 
to occupy, SP 10/79 ° 
expenses, TA 2000 s 31 
income tax liability, TA 1988 s 686, FA 
1989's 151, F(No 2)A 1997's 32 
mineral leases and timber cropping, tax 
) relief on, RI 163 
non-resident company, attribution of 
gains, TCGA 1992 s 79B 
payment, entitlement to, TA s 28 
relevant trustees, liability of, TMA 1970 
s 107A 
residence, FA 1989 s 110 
return by— 


rani gains tax, for, TMA 1970 ss 8A, 


dette tax, for, TMA 1970s 8A 

records to be kept, TMA 1970 s 12B 

self-assessment, to include, TMA 1970 
s 9: PR 20/1/97 


LSTER SAVINGS CERTIFICATE 
exemptions from tax, TA 1988 
s 46(4), (5); TCGA 1992 
s 121(1), (2)(a) 
NIFORM ALLOWANCE 
See ARMED FORCES 
NINCORPORATED ASSOCIATIONS 
distribution to members on dissolution 
of, ESC C15 
NIT TRUSTS. 
accumulation units, disposal cot of, 
TCGA 1992 s 99B 
authorised— 
accounting period, in relation to, 
F(No 2)A 2005 s 17(4); 
SI 2006/964 reg 5 
accumulation unit, SI 2006/964 reg 6 
chargeable gains, exemption of, TCGA 
1992 s 100 
collective investment scheme, FA 1996 
Sch 10: para 2 
corporation tax, rate of, TA 1988 
s 468(11A 
definitions, ITA 2007 s 989, 
SI 2006/964 reg 8 
distribution, mixed funds, TA 1988 
s 468 
investment trust investing in, SP 3/97 
limited investment powers, stamp duty 
reserve tax, SI 2006/964 reg 14A 
manager, SI 2006/964 reg 6 
meaning, TA 1988 s 468(6) | ~ 


UNIT TRUSTS — contd 


authorised — contd 
monthly savings schemes, SP 2/99 
open-ended investment company, 
conversion to, SI 2006/964 
regs 78-85 
operation of charge, TA 1988 s 468 
owner, SI 2006/964 reg 6 
participant, SI 2006/964 reg 6 
scheme property, SI 2006/964 reg 6 
umbrella companies, SI 2006/964 reg 7 
collective investment scheme— 
loan relationships, FA 1996 Sch 10 
para 2 
meaning, TCGA 1992 s 288(1) 
non-qualifying investments test, FA 
1996 Sch 10 para 8 
switching of funds, chargeable gains, 
exemption from tax of, TCGA 
1992 s 102 
derivative contracts. See DERIVATIVE 
CONTRACTS 
exempt— 
chargeable gains, exemption of, TCGA 
1992 s 100(2) 
meaning, TCGA 1992 s 100(2) 
holdings treated as rights under creditor 
relationship— 
avoidance intention, disregard of 
investments and liabilities with, 
CTA 2009 s 492 
capital gains, TCGA 1992s 116A 
conditions, CTA 2009 s 490 
opening valuations, CTA 2009 s 491 
overview of provisions, CTA 2009 
s 487 
qualifying investments— 
hedging relationship, meaning, CTA 
2009 s 496 
meaning, CTA 2009 s 494 
power to change, CTA 2009 s 497 
qualifying holdings, CTA 2009 s 495 
test, CTA 2009 s 493 
loan relationships, RI 275 
monthly savings plan, SP 3/89 
pension funds pooling scheme— 
approval of participants, SI 1996/1585 


reg 7 
characteristics, SI 1996/1585 reg 4 
duties of trustee— 
annual provision of information, 
SI 1996/1585 reg 11 
participants ceasing to be eligible 
where, SI 1996/1585 reg 9 
excepted from being unit trust scheme, 
SI 1996/1585 reg 3 
expenditure qualifying for capital 
allowances, SI 1996/1585 regs 5, 6 
generally, SI 1996/1583; SI 1996/1585 
regs 1,2 
notification by participant of 
non-eligibility, SI 1996/1585 reg 8 
responsibilities of trustee, SI 1996/1585 
reg 10 
qualified investor schemes, SI 2006/964 
regs 14B-14D 
umbrella scheme— 
capital gains tax treatment, TCGA 
1992's 99A, RI 169 
meaning, TA 1988 s 468(8), TGCA 
1992 s 99A(1), ITA 2007 s 989 
operation of, TA 1988 s 468(7)-(9); FA 
1994's 113 
unauthorised— 
deduction of tax at source— 
calculation of trustees’ income pool, 
ITA 2007 s 943 
collection of tax from trustees, ITA 
07 s 942 
deemed deductions, ITA 2007 s 941 
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UNIT TRUSTS — contd UPPER TRIBUNAL ~ contd 


unauthorised — contd 
distributions from— 
amount of income treated as 
received, CTA 2009 s 973 
charge to tax, CTA 2009 s 972 
overview of provisions, CTA 2009 
s 971 
exceptions, TA 1988 s 469(7); 
SI 1988/267 
relief, ITA 2007 s 505 
treatment of, generally, TA 1988 s 469, 
F(No 2)A 1997 s 29 
treatment of income, ITA 2007 s 504 
unit holder, definition, ITA 2007 s 989 
unit trust scheme— 
meaning, TCGA 1992 s 99(2)(a), (3); 
SI 1988/266, ITA 2007 s 1000 
pension funds pooling scheme. See 
PENSION FUNDS POOLING 
SCHEME above 
UNITARY TAXATION 
tax credit relief, withdrawal of, where 
imposed, TA 1988 ss 812-815 
UNREMITTABLE OVERSEAS INCOME 
GAINS 
relief for, TA 1988 s 584 
UPPER TRIBUNAL 
alternative dispute resolution, 
SI 2008/2698 r 3 
appeal from— 
application for permission, 
SI 2008/2698 rr 44-47 
Court of Appeal, to, SI 2008/2834 
proceedings, TCEA 2007 s 14 
right of, TCEA 2007 s 13 
appeal to— 
notice of, SI 2008/2698 rr 23-25 
point of law, on, TCEA 2007 s 11 
proceedings, TCEA 2007 s 12 
response to notice, SI 2008/2698 r 24 
right of, TCEA 2007 s 11 
tribunals in Northern Ireland, from, 
TCEA 2007 s 34 
tribunals in Scotland, from, TCEA 
2007 s 33 
tribunals in Wales, from, TCEA 2007 
s 32 
applications directly to, SI 2008/2698 
r 26A 


arbitration, SI 2008/2698 r 3 
assessors, TCEA 2007 s 28 
case management powers, SI 2008/2698 
7T5 
case, striking out, SI 2008/2698 r 8 
cases transferred or referred to, 
SI 2008/2698 r 26A 
chambers— 
Acting President, TCEA 2007 Sch 4 
para 6 
Administrative Appeals Chamber, 
functions of, SI 2008/2684 art 7 
Deputy President, TCEA 2007 Sch 4 
para 5 
Finance and Tax Chamber, functions 
of, SI 2008/2684 art 8 
judges and members of, TCEA 2007 
Sch 4 Pt 2 
organisation into, TCEA 2007 s 7, 
SI 2008/2684 art 6 
president of, TCEA 2007 s 7, Sch 4 
child support or child trust fund cases, 
confidentiality in, SI 2008/2698 r 19 
complex cases, transfer from First-tier 
Tribunal, SI 2009/273 r 28 
consent orders, SI 2008/2698 r 39 
costs or expenses in, TCEA 2007 s 29 
costs, orders for, SI 2008/2698 r 10 


decisions— 

accidental slips or omissions, 
correcting, SI 2008/2698 r 42 

clerical errors, SI 2008/2698 r 42 

consent orders, SI 2008/2698 r 39 

disposing of proceedings, setting aside, 
SI 2008/2698 r 43 

making of, SI 2008/2698 r 40 

reasons for, SI 2008/2698 r 40 

review of, TCEA 2007 s 10 

with or without hearing, SI 2008/2698 


r 34 
directions, SI 2008/2698 r 6 
documents— 
sending and delivery of, SI 2008/2698 
r 13 
use of, SI 2008/2698 r 14 
establishment of, TCEA 2007 s 3 
evidence and submissions, SI 2008/2698 


r15 
exohuaes decisions, SI 2009/275 
expenses and allowances, power to pay, 
SI 2008/2698 r 20 
Finance and Tax Chamber, composition, 
PR 12/3/09 
Forfeiture Act, references under, 
SI 2008/2698 rr 26, 47 
hearings— 
absence of party, in, SI 2008/2698 r 38 
decision with or without, SI 2008/2698 

r 34 
entitlement to attend, SI 2008/2698 

139 
notice of, SI 2008/2698 r 36 
private and public, SI 2008/2698 r 37 

information, use of, SI 2008/2698 r 14 
judges of, TCEA 2007 s 5 
appointment of, TCEA 2007 Sch 3 
para | 
deputy, TCEA 2007 Sch 3 para 7 
neither appointed nor transferred in, 

TCEA 2007 Sch 3 para 6. 
oaths, TCEA 2007 Sch 3 para 10 
removal from office, TCEA 2007 Sch 3 

para 3 
remuneration, allowances and 

expenses, TCEA 2007 Sch 3 

para 5 
terms of appointment, TCEA 2007 | 

Sch 3 para 4 
training, TCEA 2007 Sch 3 para 9 

judicial review— 
additional grounds, application seeking 

to rely on, SI 2008/2698 r 32 
application for relief, TCEA 2007's 16 
Court of Session, transfer of 

apphonions from, TCEA 2007 » 

5 ' 

High Court, transfer of application 

from, TCEA 2007 s 19 
High Court, transfer of application to, 

TCEA 2007 s 18 
jurisdiction, TCEA 2007 s 15 
limits of jurisdiction, TCEA 2007 s 18 
permission to bring proceedings, 

SI 2008/2698 rr 28-31 
quashing orders, TCEA 2007 s 7 
representations, right to make, 

SI 2008/2698\r 33). 48) nosis 
Scotland, jurisdiction relating to) 

TCEA 2007 $21) 49) = 

transfer of proceedings,: id 
SI 2008/2698 r 27): souudn 
legal services, notice of funding, — — 
SI 2008/2698 a:19-<.vi) ante deetercieov! 
members of, TCEA 2007 ss 5,65 6 9) 
—— of, TCEA 2007 Sch 3» 
a2 2 PANAOOG aurea s 001 
se "Of SI 2008/2835 art 3 -gittnsom 
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UPPER TRIBUNAL -— contd 
members of, TCEA 2007 ss 5, 6 — contd 
neither appointed nor transferred in, 

TCEA 2007 Sch 3 para 8 
oaths, TCEA 2007 Sch 3 para 10 
removal from office, TCEA 2007 Sch 3 

para 3 
remuneration, allowances and 

expenses, TCEA 2007 Sch 3 

para 5 
single, SI 2008/2835 art 4 
terms of appointment, TCEA 2007 

Sch 3 para 4 
training, TCEA 2007 Sch 3 para 9 
two or more, matters decided by, 

SI 2008/2835 arts 5-8 

obligation to co-operate with, 
SI 2008/2698 r 2 
parties, substitution and addition of, 
SI 2008/2698 r 9 
permission to appeal— 
application for, SI 2008/2698 r 21 
decision as to, SI 2008/2698 r 22 
practice directions, TCEA 2007 s 23 
procedure— 
failure to comply with rules, 

SI 2008/2698 r 7 
interpretation, SI 2008/2698 r 1 
overriding objective of rules, 

SI 2008/2698 r 2 

proceedings without notice to respondent, 
SI 2008/2698 r 26A 

representatives in, SI 2008/2698 r 11 

Senior President presiding over, TCEA 
2007 s 3 

sittings, location of, TCEA 2007 s 26 

staff, delegation to, SI 2008/2698 r 4 

sums payable in pursuance of decision, 
recovery of, TCEA 2007 s 27 

supplementary powers, TCEA 2007 s 25 

time, calculation of, SI 2008/2698 r 12 

withdrawal of case, SI 2008/2698 r 17 

witnesses, SI 2008/2698 r 16 

URBAN REGENERATION 
COMPANIES 

contributions to, TA 1988 ss 76ZK, 79B, 
CTA 2009 s 82 : 

designation, SI 2004/439 

management expenses— 

disqualifying benefits, CTA 2009 

s 1253 

payments, CTA 2009 s 1244 
meaning, CTA 2009 s 86 


USSR 
double taxation agreement with, status of, 
SP 4/01 


VACCINE RESEARCH 
tax relief, FA 2002 Sch 13 
artificially inflated claims, CTA 2009 
s 1112 
going concern, SME being, CTA 2009 
s 1094 
large company— 
amount of deduction, CTA 2009 
s 1091 
declaration about effect of relief, 
CTA 2009 s 1088 
overview of provisions, CTA 2009 
s 1085 
profits of trade, deduction in 
.. calculating; CTA 2009 s 1087 
qualifying expenditure, CTA 2009 
ss 1098-1102 
qualifying R & D activity, meaning, 
CTA 2009 s 1086 
R & D threshold, CTA 2009 s 1097 


VACCINE RESEARCH ~ contd 


tax relief, FA 2002 Sch 13 — contd 
SMEs, amount of deduction, CTA 
2009 s 1089 
larger SMEs. modification for, CTA 
2009 s 1090 
SMEs, change of status, PR 17/11/08 
SMEs, deemed trading losses for 
pre-trading expenditure, CTA 
2009 s 1092 
elections, CTA 2009 s 1095 
larger SMEs. modification for, CTA 
2009 s 1093 
treatment of, CTA 2009 s 1096 
tax credit— 
amount of, CTA 2009 s 1107, 1108 
claim for, FA 1998 Sch 18 Pt 9C 
entitlement to and payment of, CTA 
2009 s 1103-1106 
going concern, company, CTA 2009 
s 1106 
income of company, not, CTA 2009 
s 1110 
losses carried forward, restriction 
on, CTA 2009 s 1111 
payment of, CTA 2009 s 1109 


VALUATION 


agricultural tenancies, PR 18/3/92 
assets, of, power to inspect for purposes 
of, TMA 1970s 111 
before 6 July 1973, TCGA 1992 Sch 11 
paras 3—5S 
compliance with Companies Act 1985, fee 
for, SP C10 
death— 
before 31 March 1973, TCGA 1992 
Sch 11 para 8 
estate duty, relationship with, TCGA 
1992 Sch 11 para 9 
inheritance tax, relationship with, 
TCGA 1992 s 274 
gift of assets where holdover relief 
applies, SP 8/92 
land— 
business expansion scheme, in relation 
to, TMA 1970 s 47B 
jurisdiction of Lands Tribunal, TMA 
1970 s 46D; PR 31/12/79 
power of entry, TMA 1970s 110 
land transactions, ITA 2007 s 764 
market value. See MARKET VALUE 
sales of occupation income, and, ITA 
2007 s 783 
trading stock, cessation of trade, TA 1988 
ss 100, 102 
unquoted shares and securities, of, TCGA 
1992 s 273 
work in progress, on cessation of 
profession or vocation, TA 1988 
ss 101, 102 


VALUE ADDED TAX 


capital allowances, effect on. See CAPITAL 
ALLOWANCES 

capital items legislation, meaning, CAA 
2001 s 551(1), (2) 

chargeable gains, application to, SP D7 

computations, in, treatment of, SP Bl 

employee benefits, application to, SP A6, 
A7 


overdeclared, transfer of right to, PR 
27/6/08 

penalties, treatment of, TA 1988 s 827(1) 

repayment supplement, treatment of, TA 
1988 s 827(2), CTA 2009 s 1286 

Schedule E, interaction with, SP A6 

Sixth Directive, CAA 2001 s 551(3) 

stamp duty, interaction, SP 6/91, SP 
11/91 


XAanli 
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VALUE SHIFTING 
asset derived from other asset; TCGA 
1992's 33 
farming, application to, SP D18 
general provisions, TCGA 1992 s 29 
group of companies— 
asset-holding company leaving, TCGA 
1992's 31A 
distribution intra-group, TCGA 1992 
s 3] 
transfer intra-group, TCGA 1992 s 32 
part disposal, treatment of, TCGA 1992 
s 33(5) 
reorganisation of share capital, 
application to, TCGA 1992 s 34 
tax-free benefit, conferring of, TCGA 
1992 s 30 
transitional provisions— 
at 29 March 1977, TCGA 1992 Sch 11 
para 10(1) 
at 14 March 1989, TCGA 1992 Sch 11 
para 10(2)-(4) 
venture capital relief, application to, TA 
1988 s 576(2) 
VAN 
See MOTOR CARS 
VENTURE CAPITAL RELIEF 
corporate venturing— 
advance clearance, FA 2000 Sch 15 
paras 89-92; SP 1/00 
associate, meaning, FA 2000 Sch 15 
para 99 
company restructuring, FA 2000 
Sch 15 paras 80-88 
compliance certificates, FA 2000 
Sch 15 paras 41, 43, 44 
compliance statements, FA 2000 
Sch 15 paras 42, 44 
deferral relief, FA 2000 Sch 15 
paras 73-79 
determination of loss, FA 2000 Sch 15 
para 94 
disposal, meaning, FA 2000 Sch 15 
para 96 
excluded activities, FA 2000 Sch 15 
paras 27-34 
gross assets rule, SP 2/06 
identification of shares on disposal, 
FA 2000 Sch 15 ‘para 93 
investing company, requirements, FA 
2000 Sch 15 paras 4-14 
investment relief— 
attribution to shares, FA 2000 
Sch 15 para 45 
eligibility, FA 2000 Sch 15 para 2 
entitlement to claim, FA 2000 
Sch 15 para 40 
form of, FA 2000 Sch 15 para 39 
meaning, FA 2000 Sch 15 para 1 
withdrawal, TA 1988 s 303A; FA 
2000 Sch 15 paras 46-66 
issuing company, requirements, FA 
2000 Sch 15 paras 15-33 
location of activity, SP 3/00 
losses on disposal of shares, FA 2000 
Sch 15 paras 67-72 
money raised, FA 2000 Sch 15 para 36 
no pre-arranged exits, requirement, FA 
2000 Sch 15 para 37 
no tax avoidance, FA 2000 Sch 15 


para 38 
nominees, FA 2000 Sch 15 para 95 
number of employees requirement, FA 
2000 Sch 15 para 22A, 
qualification period, meaning, FA 2000 
Sch 15 para 3 
shares held continuously, FA '2000 
Sch 15 para 97. 
shares, requirements for, FA 2000 
Sch 15 para 35 


VENTURE CAPITAL RELIEF = contd | 


disposal of shares, order of acquisition, 
TA 1988 s 576(1): 
i peor meaning, TA 1988 
76(5) 
gross Sadie rule, SP 2/06 
operation of relief— 
companies, TA 1988's 573 ls12 
exclusions, TA 1988's 575 -s:soq> 
individuals, TA 1988 s 574 
qualifying trading company, meaning, TA 
1988 s 576(4) ; 
value shifting, application of provisions 
to, TA 1988 s 576(2) 


VENTURE CAPITAL TRUSTS 


acquisitions for restructuring purposes— 
generally, TA 1988 Sch 28B Geek 10C, 
ITA 2007 s 326 Sy 
requirements, ITA 2007 s 327 
supplementary, ITA 2007 s 328 
administration— 
generally, ITA 2007 s 292 
meaning, ITA 2007 s 331” 
amendment of requirements by order; 
ITA 2007s 311» 
approval, TA 1988 s 862AA(2)-(4), 
SI 1995/1979 regs 3-8 
conditions, ITA 2007 ss 276-280 
definition, ITA 2007,s 259 
effective date, ITA 2007 s 283 
income condition, ITA 2007s 276 
interpretation, ITA 2007,s 285 
requirements, ITA 2007 ss 274-275 
withdrawal of, ITA 2007 ss 281-282 
associate, meaning, TA 1988 Sch 28B 
para 5(5) 
capital profits, gains or losses, definition, 
SI 2006/1182 
carrying on of qualifying activity 
requirement— 
administration, and, ITA 2007 s 292 
generally, ITA 2007s 291 
receivership, and, ITA 2007s 292 » 
company reorganisations, ITA 2007 s 330 
control and independence requirement, 
ITA 2007 s 296 
controlling interest, meaning, TA’ 1988 
Sch 28B para 5(2), (3). | 
conversion of shares, ITA 2007 5329, 
convertible shares and securities, 
conversion of, TA 1988. Sch 28 Bo 
para 10D 
definition, ITA 2007 s 259 > 
derivative contracts, FA 2002 Sch 26 
paras 38, 40 ; 
profits or losses of capital nature from, by 
CTA 2009 s 638 % 
director, meaning, TA 1988 Sch 28B- 
para 5(5) 
dividends. See MISCELLA Ta Ripe MP 


meaning, ITA 2007 s 303 
nursing homes, ITA 2007 s Jopiw 
property development, ITA Bit s 307 
residential care homes, ITA 2007 s 309~ 
retail distribution, ITA 2007's 304 
royalty receipts, ITA 20078306 9 
services provision, ITA 2007 s 310. 
ship leasing, ITA 2007s. 305") to aiborg 
wholesale distribution, ITA 2007 s 304 
facilities provision, ITA 2007's 310 sep 
film, meaning, TA 1988 Sch 28B/) ~~ 
para‘S(H)v'« .y /itee Che Aetavitisup 
15% poke limit condition, TTA 2007 
s 277 C008 ATO sbleiord)- Cd 
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VENTURE CAPITAL TRUSTS ~— contd 


gross assets requirement, ITA 2007 s 297 
hotels, ITA 2007 s 308 

in liquidation, FA 2002 Sch 33 paras! 1—7 
income condition, ITA 2007 s 276 
information, provision to Board, 

SI 1995/1979 reg 24 
interpretation, ITA 2007 s 332 
investments, value of, TA 1988 

s 842AA(5) 
licence fee receipts, ITA 2007 s 306 
location of activity, SP 3/00 
loan agreements, default terms in, SP 

8/95 
loans— 

default terms in agreements, SP 8/95 
investors, to, SP 6/98 
management buy-outs— 
funding of, RI 124 
relevant tax law, RI 124 
tax consequences, RI 124 
maximum amount raised, ITA 2007 

s 292A 
maximum qualifying investment 

requirement, ITA 2007 s 287 
meaning, TA 1988 s 842AA(1), (11) 
mergers, FA 2002 Sch 33 paras 8-10 

definitions, ITA 2007 s 325 

meaning, ITA 2007 s 323 

power to facilitate, ITA 2007 s 321 

regulations, ITA 2007 s 322, ITA 2007 
s 324 


successor company, meaning, ITA 2007 
s 323 
money raised, application of, TA 1988 
Sch 28B para 6 
money raised by further share issue, time 
for investment of, FA 2002 Sch 33 
paras 11-13 
no guaranteed loan requirement, ITA 
2007 s 288 
number of employees requirement, ITA 
2007 s 297A 
nursing homes, ITA 2007 s 309 
oil rig, meaning, TA 1988 Sch 28B 
para 5(1) 
other tax reliefs, ITA 2007 s 260 
overview, ITA 2007 s 258° 
pleasure craft, meaning, TA 1988 
Sch 28B para S(1) 
property development, ITA 2007 s 307 
property managing subsidiaries 
requirement, ITA 2007)s 299 
proportion of eligible shares requirement, 
ITA 2007 s 289 
qualifying holdings— 
carrying on of qualifying activity, ITA 
2007 s 291 
condition, ITA 2007 s 280 
control and independence, ITA 2007 
s 296 


definitions, ITA 2007 ss 300-302, 313 
excluded activities, ITA 2007 — 
ss 303-310 
gross assets, ITA 2007 s 297 
introduction, ITA 2007 s 286 
maximum qualifying investment, ITA 
2007 s 287 
meaning, TA 1988 Sch 28B 
no guaranteed loan, ITA 2007 s 288 
property managing subsidiaries, ITA 
2007 s 299 
propornons of cligible shares, ITA 2007 
28 
analisans 90% natalie, ITA 2007 
s 301 
qualifying subsidiaries, TB As 2007. 


ss 298, 
qualifying trade, ITA 2007 s 300 


Index 


VENTURE CAPITAL TRUSTS — contd 
qualifying holdings — contd 
relevant company to carry on relevant 
qualifying activity, ITA 2007 
s 294 


requirements, ITA 2007 ss 287-299 
trading, ITA 2007 ss 290-292 
unquoted status, ITA 2007 s 295 
use of money raised, ITA 2007 s 293 
value of investments condition, ITA 
2007 s 279 
winding up of relevant company, ITA 
2007 s 312 
70%, disposal of, ITA 2007 s 180A 
qualifying investment, maximum, TA 
1988 Sch 28B para 7 
qualifying 90% subsidiary, ITA 2007 
s 301 
qualifying trade, meaning, TA 1988 
Sch 28B paras 4, 5 
receivership— 
generally, ITA 2007 s 292 
meaning, ITA 2007 s 331 
records— 
inspection by officer of Board, 
SI 1995/1979 reg 25 
keeping of, SI 1995/1979 reg 23 
regulations— 
generally, SI 1995/1979 
non-compliance with, FA 2002 Sch 33 
para 15 
power to make, ITA 2007 s 284 
supplementary provisions, FA 2002 
Sch 33 para 16 
relevant company— 
assets, TA 1988 Sch 28B para 8 
meaning, TA 1988 Sch 28B para 1(1) 
relevant qualifying activity 
requirement, ITA 2007 s 294 


subsidiaries, TA 1988 Sch 28B paras 9, 


10, 10A, 10B 
winding up, TA 1988 Sch 28B para 11 
relevant holding, meaning, TA 1988 
Sch 28B para 1(1), (2) 
reliefs— 
amount, ITA 2007 s 263 
assessment on withdrawal, ITA 2007 
s 270 
capital gains tax reinvestment relief, 
location of activity, SP 3/00 
claims, ITA) 2007 s 262 
definitions, ITA 2007 s 273 
disposal of shares within five years— 
generally, ITA 2007 s 266 
transfer between spouses or civil 
partners, ITA 2007 s 267 
eligibility, ITA 2007 s 261 
entitlement— 
claims, ITA 2007 s 262 
eligibility, ITA 2007 s 261 
linked loans, and, ITA 2007 s 264 
relief lost if already obtained, ITA 
2007 s 265 
form, ITA 2007 s 263 
giving effect to, FA 2002 Sch 33 
para 14, 
income tax— 
distributions, treatment of, TA 1988 
Sch 15B para 7 
entitlement to relief, TA 1988 
Sch 15B para | 
loan-linked investments, TA 1988 
Sch 15B para 2 
loss of relief, TA 1988 Sch 15B 
paras 3,4 
maximum investment, TA 1988 
Sch 15B para 8 
provision of information, TA 1988 
Sch ISB para 5 
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VENTURE CAPITAL TRUSTS — contd 
reliefs — contd 
income tax — contd 
trust companies, investment in, 
SI 1995/1979 reg 9 
linked loans, and, ITA 2007 s 264 
loss of— 
assessment, ITA 2007 s 270 
disposal of shares within five years, 
ITA 2007 ss 266-267 
subsequently found relief not to 
have been due, ITA 2007 s 269 
withdrawal of approval of VCT, 
ITA 2007 s 268 
procedure, ITA 2007 s 272 
provision of information, ITA 2007 
s 271 
regulation-making powers, ITA 2007 
s 272 


transfer of shares between spouses or 
civil partners, ITA 2007 s 267 
withdrawal— 
assessment, ITA 2007 s 270 
disposal of shares within five years, 
ITA 2007 ss 266-267 
subsequently found relief not to 
have been due, ITA 2007 s 269 
withdrawal of approval of VCT, and, 
ITA 2007 s 268 
reorganisations, ITA 2007 s 330 
requirements— 
15% holding limit condition, ITA 2007 
s 277 
alternatives, ITA 2007 s 275 
eligible shares condition, ITA 2007 
s 280 
generally, ITA 2007 s 274 
income condition, ITA 2007 s 276 
qualifying holdings condition, ITA 
2007 s 280 
value of investments condition, ITA 
2007 ss 278-279 
research and development, meaning, TA 
1988 Sch 28B para 5(1) 
residential care homes, ITA 2007 s 309 
restructuring purposes— 
generally, ITA 2007 s 326 
requirements, ITA 2007 s 327 
supplementary, ITA 2007 s 328 
retail distribution, ITA 2007 s 304 
return of particulars of investments, 
SI 1995/1979 reg 22 
royalty receipts, ITA 2007 s 306 
securities, meaning, TA 1988 s 842AA(12) 
services provision, ITA 2007 s 310 
share capital, effect on qualifying 
holdings of further issue, TA 1988 
s 842AA(SA), (5B) 
shares and securities, exchange of, 
SI 2002/2661 
ship leasing, ITA 2007 s 305 
small companies, centralised service for, 
PR 25/9/00 
sound recording, meaning, TA 1988 
Sch 28B para 5(1) 
subsidiaries— 
qualifying, meaning, TA 1988 Sch 28B 
para 10, 10A, 10B 
requirements as to, TA 1988 Sch 28B 
para 9 
trade, meaning, TA 1988 Sch 28B 
para 5(4) 
trading requirement— 
administration, and, ITA 2007 s 292 
generally, ITA 2007 s 291 
receivership, and, ITA 2007 s 292 
transfer of assets to— 
transfer of business, on, TCGA 1992 
s 101B 
within a group, TCGA 1992s 101C 


VENTURE CAPITAL TRUSTS — contd 


trust company, meaning, TA 1988 
Sch 28B para 1(1) 

unquoted status requirement, ITA 2007 
s 295 


use of money raised requirement, ITA 
2007 s 293 
value of investments condition— 
general, ITA 2007 s 278 
qualifying holdings, ITA 2007 s 279 
wholesale distribution, ITA 2007 s 304 
winding up, FA 2002 Sch 33 paras 1-7 
conditions for approval, and, ITA 2007 
$315 


definitions, ITA 2007 s 325 

distributions, ITA 2007:s 316 

facilitating disposal to VCT, ITA 2007 
s 317 

powers relating to periods before and 
after, ITA 2007 s 318 

regulations, ITA 2007 s 324 

supplementary, ITA 2007 s 319 

treatment of VCT-in-liquidation, ITA 
2007 s 314 

VCT-in-liquidation, meaning, ITA 
2007 s 320 

withdrawal of approval, TA 1988 
s 842AA(6)-(10) 

cases for which provision made under 
section 280(3), ITA 2007 s 282 

generally, ITA 2007 s 281 

loss of relief, ITA 2007 s 268 


VISITING FORCES 


exemption— 
capital gains tax, TCGA 1992 s 11(1) 
income tax, ITEPA 2003 s 303 
income tax and death duties, designation, 
SI 1961/580, SI 1964/924 


VISITING PERFORMERS 


calculation of sums representing tax, ITA 
2007 s 967 
duty to account, ITA 2007 s 966 
duty to deduct, ITA 2007 s 966 
introduction, ITA 2007 s 848 
overview, ITA 2007 s 965 
payments to, CTA 2009 s 1309 
regulation-making powers, ITA 2007 
96 


s 969 
supplementary, ITA 2007 s 970 
treatment of sums representing tax, ITA 
2007 s 968 


VOCATIONS 


See also TRADE LOSS RELIEF 
assessment under Schedule D Case II, TA 
1988 s 18(3) 
capital allowances, and, ITA 2007 
ss 75-79 
carry-back trade loss relief, ITA 2007 
ss 89-94 
carry-forward trade loss relief, ITA 2007 
ss 83-88 OC 
double counting, ITA 2007563 — 
early years, in, ITA 2007 ss 72-74 
farming, ITA 2007 ss 67-70 . 
foreign trades, ITA 2007 s 95. 
general income, ITA 2007 ss 64-65 
hobby farming, ITA 2007 s 67 
loss relief, IRA 2007 s 59 
market gardening, ae 2007 ss 67-70 
non-partners, ITA 2007 s 61 (no 
overview, ITA 2007 s 60 
partners, ITA 2007 s 62 
plant and machinery, capital allowances 
for, CAA 2001s 251 
post-cessation, ITA 2007 ss 96-101 
roll-over relief, application to, TCGA 
1992 s 158(1)(e) 
specific trades, and, ITA 2007 ss 80-82) up 
terminal trade loss relief, ITA 2007 
ss 89-94 uy gabylitsyp 
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VOCATIONS -— contd 
uncommercial trades, ITA 2007 s 66 
use as CGT loss, ITA 2007 s 71 


VOCATIONAL TRAINING RELIEF 
See EDUCATION AND TRAINING 


VOLUNTARY CONTRIBUTIONS 
See CLASS 3 CONTRIBUTIONS 


VOLUNTEER DEVELOPMENT 
WORKER 


VOUCHERS 
cash— 
application of provisions to, ITEPA 
2003 s 73 
approved scheme, issued under, ITEPA 
2003 s 79 
earnings, benefit treated as, ITEPA 
2003 s 81 
meaning, ITEPA 2003 s 75 
member of employee’s family, 
provision for or receipt by, 
ITEPA 2003 s 74 
PAYE treatment, ITEPA 2003 s 693 
payment of sums exempt from tax, 
ITEPA 2003 s 80 
public, made available to, ITEPA 2003 
s 78 
cost of provision, apportionment, ITEPA 
2003 s 77 
credit-tokens— 
application of provisions to, ITEPA 
2003 s 90 
dispensations, ITEPA 2003 s 96 
earnings, benefit treated as, ITEPA 
2003 ss 94, 363 
exempt benefits, for, ITEPA 2003 
ss 96A, 267 
incidental overnight expenses, for, 
ITEPA 2003 s 268 
meaning, ITEPA 2003 s 92 
member of employee’s family, 
provision for or receipt by, 
ITEPA 2003 s 91 
PAYE, application of, ITEPA 2003 
695 


S 
public generally, made available to, 
ITEPA 2003 s 93 
third parties, small gifts from, ITEPA 
2003 s 270 
vehicle, benefits or money obtained in 
connection with, ITEPA 2003 
s 269 
dispensation from tax charge, ITEPA 
2003 s 96 
money, goods or services obtained, 
disregard, ITEPA 2003 s 95 
non-cash— 
application of provisions to, ITEPA 
2003 s 82 


earnings, benefit treated as, ITEPA 
2003 ss 87, 362 

exempt benefits, for, ITEPA 2003 
ss 96A, 266 

incidental overnight expenses, for, 
ITEPA 2003 s 268 

meal, for, ITEPA 2003 s 89 

meaning, ITEPA 2003 s 84 

member of employee’s family, 
provision for or receipt by, 
ITEPA 2003 s 83 

PAYE treatment, ITEPA 2003 s 694 

public generally, made available to, 
ITEPA 2003 s 85 

third parties, small gifts from, ITEPA 
2003 s 270 


vehicle, benefits or money obtained in 
connection with, ITEPA 2003 
s 269 

year in which treated as received, 
ITEPA 2003 s 88 


VOUCHERS -— contd 
sickness benefits-related, ITEPA 2003 
s 76 
transport, pre-26th March 1982 
arrangements, under, ITEPA 2003 
s 86 


WAR INJURIES 
payment for, disallowance for, TA 1988 
587 


S 
WAR RISK PREMIUMS 
disallowance of, TA 1988 s 586 
WASTE DISPOSAL 
licence, meaning, CTA 2009 s 144(1) 
restoration payments, deduction for, TA 
1988 s 91A, CTA 2009 s 145 
site, meaning, CTA 2009 s 144(2) 
site preparation expenditure— 
allocation of, CTA 2009 s 143 
deduction for, TA 1988 s 91B, CTA 
2009 s 142 
meaning, CTA 2009 s 144(2) 
successors, entitlement to allowances, 
TA 1988 s 9IBA 
WASTING ASSETS 
See CHARGEABLE GAINS 
WAY LEAVES 
electric line, rent for, deduction of income 
tax from, TA 1988 s 120 
payments for, CTA 2009 s 45 
rent receivable for— 
charge to tax, CTA 2009 ss 277, 279 
meaning, CTA 2009 s 278 
WIDOW 
bereavement allowance— 
cessation of effect, FA 1999 s 34 
WIDOWER 
bereavement allowance— 
cessation of effect, FA 1999 s 34 
WIFE 
See HUSBAND AND WIFE 
WINDING UP 
See INSOLVENCY 
WINES AND SPIRITS 
capital gains tax treatment, RI 208 
WIRELESS TELEGRAPHY 
acquisition of rights, tax treatment, FA 
2000 Sch 23 
WOMAN 
married. See HUSBAND AND WIFE; 
MARRIAGE; MARRIED WOMAN 
WOODLANDS 
chargeable gain, exclusion from, TCGA 
1992 s 250 
commercial occupation of, CTA 2009 
s 37 
corporation tax exemption, CTA 2009 


s9 
defitition, ITA 2007 s 996 
gift of business assets, application to, 
TCGA 1992 s 165(9) 
income/corporation tax— 
exclusion from charge, TA 1988 s 53(4) 
Schedule B, abolition of charge under, 
FA 1988 Sch 6 para 2 
Schedule D election etc, abolition of, 
FA 1988 Sch 6 para 3 
loan interest relief, ITA 2007 s 411 
purchase or sale of, trade profits, CTA 
2009 s 134 
rollover relief, application to, TCGA 1992 
s 158(1)(d) 
WORK IN PROGRESS 
valuation of, on cessation, TA 1988 
ss 101, 102 
WORK-RELATED TRAINING 
excluded purposes, for, ITEPA 2003 s 253 
exemption from income tax liability, 
ITEPA 2003 s 250 
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WORK-RELATED TRAINING ~ contd 


WORKS OF ART = conid ~ SimeseP@MiOITA DOV 


meaning, ITEPA 2003s 250 chargeable gain, exclusion of = contd. 


non-deductible travel expenses, treatment 


inheritance tax undertaking eatohtd > es sei: 


of, ITEPA 2003 s 252 iM sR 58) 1992 PAV Orr ADOV 
unrelated assets,-provision of, ITEPA s 258(2), (58) ETADUGA 952 
2003 s 254 maintenance, presen BEEP IOV 
WORKS BUS SERVICE undertaking given as to, relief for, 24 
provision and support of, ITEPA 2003 | TCGA 1992 s 258(3), (4) sorta 
5.242, AS Mae Ul ASS TUULIOV 
WORKS OF ART | WRITS 1A AOW 
chargeable gain, exclusion of— writ of diem clausit extremum, abolition, OV 
inheritance tax undertaking— CPA 1947 s 33 — eno 
meaning, TCGA 1992 s 258(9) writ of extent, abolition, CPA 1947533. : 
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WORDS AND PHRASES 


NOTE: Statutes up to and including FA 2002 are in Part la of this work and statutes from 


ITEPA 2003 onwards are in Part 1b. 


Words in brackets indicate the context in which the word or phrase is used. 


abandonment expenditure, CAA 2001 s 163 
abandonment guarantee, FA 1991 s 63 
abnormal dividend, TA 1988 s 709(4) 
absence, TA 1988 Sch 12 para 4 
absolute interest, TA 1988 s 701(2) 
absolutely entitled as against trustee, TCGA 
s 60(2) 
acceptable distribution policy, TA 1988 
Sch 25 para 2 
accessory, ITEPA 2003 s 125 
account, SI 1998/1870 reg 2(1), SI 2004/1450 
reg 2 
account investment, SI 1998/1870 reg 2(1), 
SI 2004/1450 reg 2 
account investor, SI 1998/1870 reg 2(1) 
account manager, SI 1998/1870 reg 2(1) 
account provider, SI 2004/1450 reg 2 
Accountant General, IRRA 1890 s 39 
accounting arrangements, FA 2009 Sch 46 
para 14(1) 
accounting date, TA 1988 s 834, PR 10/3/83 
accounting or basis period, TA 1988 
s 475(9) 
accounting period— 
(corporation tax), TA 1988 s 12(2), (3) 
deposit taker, ITA 2007 s 948(1) 
accounting purposes, ITA 2007 s 997 
accounting value, FA 2002 Sch 29 para 135 
accounts, CAA 2001 s 219(3) 
accreditation period, ITA 2007 s 342(1) 
accrual time— 
(enterprise investment scheme) TCGA 
1992 Sch 5B para 1(1)(a@) 
(venture capital trust) TCGA 1992 
Sch 5C para 1(1)(a) 
accrued amount (accrued income scheme), 
TA 1988 s 713(4), (6), (7)(a) 
accrued income losses, ITA 2007 s 615(4) 
accrued income profits, ITA 2007 s 615(2) 
accrued interest (accrued income scheme), 
TA 1988 s 711(5), (6) 
accumulated or discretionary income, ITA 
2007 s 480 
accumulation or discretionary trust, TA 
1988 s 481(4A) 
Act, TMA 1970s 118(1); TA: 1988s 832(1) 
activities of a preparatory or auxiliary 
character, FA 2003 s 148(5) 
actual reduction to tax liability, CTA 2009 
s 1116 
additional pay, SI 2003/2682 reg 2(1). 
additional VAT liability, CAA 2001 s 547(1) 
additional VAT rebate, CAA 2001 s 527(2) 
adjusted net income, ITA 2007 s 58 
adjustments required for tax purposes, FA 
2002 Sch 29 para 136 
administration period, TA 1988 s 695(1); 
CTA 2009 s 938(1) 
advance corporation tax, TA 1988s 14(1) 
agency, TMA 1970 s‘118(1); TA 1988 
s 834(1); TCGA 1992 s 10(6), 
agency contract, ITEPA 2003 s 47(1) 
agency worker, SI 2003/2682 reg 2(1) 
Agent-General, TA 1988 s 320(4) 


agreement come to (postponement of tax), 
TMA 1970s 55(10) 
aggregate income of estate, TA 1988 
s 701(8) 
agricultural— 
building, CAA 2001 s 361(2) 
buildings and works, PR October 1972 
co-operative association, TA 1988 
s 486(9) 
society, TA 1988 s 510(2) 
agriculture, TCGA 1992 Sch 2 para 15 
allied headquarters, TA 1988 s 323(8) 
allowable— 
donations to charity, SI 2003/2682 
reg 3(2) 
expenditure (land), TCGA 1992 s 23(2) 
loss, TA 1988 s 834(1) 
part (lease premiums), TA 1988 s 87(7) 
pension contributions, SI 2003/2682 
reg 3(2) 
allowances, SI 2003/2682 reg 118(1) 
alternative— 
calculation (pre-entry loss), TCGA 1992 
Sch 7A para 5 
finance arrangements, FA 2005 s 46(1); 
CTA 2009 s 501(2) 
finance investment bonds, FA 2009 
Sch 61 para 1(1) 
pre-entry loss, TCGA 1992 Sch 7A 
para 4(7) 
amortised cost basis of accounting, CTA 
2009 s 313(4) 
amount distributed, TCGA 1992's 122(5) 
amounts recognised for accounting 
purposes, CTA 2009 s 599 
ancillary trust fund (Lloyd’s)— 
corporate member, FA 1994 s 219(1) 
individual member, FA 1993 s 184(1) 
animal, CTA 2009 s 110(1) 
Annex I financial institution, SI 2007/2157 
reg 22 
annual claim, SI 1989/2387 reg 6 
annual exempt amount (CGT), TCGA 1992 
3 


s 
annual payment, TA 1988 s 347A 
annual rental value, ITEPA 2003 s 207 
annual value— 

(land), TA 1988 s 837(1), (2) 

(living accommodation), ITEPA 2003 

s 110 
annuity, TA 1988 s 133(2) 
annuity business, TA 1988 s 431(1) 
annuity fund, TA 1988 s 431(1) 
anticipated normal working life (asset), TA 
1988 s 782(6) 
appeal, TMA 1970 s 48(1) 
appellant, SI 2008/2698 r 1(3), SI 2009/273 
r 1(3) 

applicable rate— 

(deceased’s estate), TA 1988 s 701(3A) 

discretionary trust, TA 1988 s 686 (1A) 

special savings accounts, TA 1988 

s 326B(2A) 
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applicable year of assessment, F(No 2)A 
2005 s 8 
applicant, SI 2008/2698 r 1(3) 
applicant for business, SI 2003/3075 reg 2 
applicant for registration, SI 2003/3075 reg 2 
appraisal licence, TA 1988 s 312(1) 
appraisal work (oil exploration), TCGA 
1992 s 196(6) 
appropriate— 
accounting period (controlled foreign 
company), TA 1988 Sch 26 
para 1(2) 
amount in cash (stock dividend), TA 
1988 s 251(2) 
judicial authority, TMA 1970 s 20D(1); 
CJPA 2001 s 64, SI 2003/3075 reg 2 
percentage, TA 1988 s 146(11), 187(2) 
person (deposit), TA 1988 s 482(6) 
rate (controlled foreign company), TA 
1988 s 747(4), Sch 26 para 1(2) 
registry, TA 1988 Sch 11A para 9(5) 
tax accounting arrangements, FA 2009 
Sch 46 para 14(1) 
approved— 
body (assured tenancy allowances), CAA 
2001 s 492 
employee share ownership plan, FA 2000 
Sch 8 para 130 
investment fund, TA 1988 s 311(2A)-(6) 
local enterprise agency, TA 1988 s 79(4) 
method of electronic communications, 
SI 2003/2682 reg 189, SI 2007/792 
reg 2 
approved share incentive plan, ITEPA 2003 
s 488(4) 
army inter-war pensioners, SI 1984/2060 r 2 
arranged, TMA 1970 s 15(13) 
arrangements— 
(double tax relief), TA 1988 s 792(1) 
(enterprise investment scheme), TCGA 
1992 Sch 5B para 19(1) 
(group relief), TA 1988 Sch 18 para 5(3) 
(leasing contracts), TA 1988 s 395(5) 
(reinvestment relief), TCGA 1992 
s 164L(11) 
(special reserve fund), TA 1988 s 452; FA 
Re Wie) 
(transfer of company), TA 1988 s 410(1) 
(transfer of loss relief), TA 1988 s 116(6) 
(unitary taxation), TA 1988 s 812(5) 
assessable, TA 1988 s 203L(2) 
asset— 
available for distribution, TA 1988 s 704E 
(capital gains tax), TCGA 1992 5 21 
(crime), SCA 2007 s 85 
new (corporate bond), TCGA 1992 
s 116(3) 
old (corporate bond), TCGA 1992 
s 116(4) 
(PAYE), ITEPA 2003 s 701 
readily convertible, ITEPA 2003 s 702 
related to shares, TCGA 1992 Sch 7AC 
para 30 
(transfers abroad), TA 1988 s 742(9) 
transfers abroad, TA 1988 s 742(9)(a) 
asset-holding company, FA 2005 s 83(4), 
SI 2006/3296 reg 6 
assigned contract (life annuity), TA 1988 
s 544(2) 
assigned policy, TA 1988 s 544(1) 
assignment (Scotland), TA 1988 s 24(5) 
associate— 
(close company), TA 1988 s 417(3) 
(community investment tax relief), FA 
2002 Sch 16 para 50 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
(enterprise investment scheme), TA 1988 
s 417(3), (4) 


associate — contd 
(investment relief), FA 2000 Sch 15 
para 99 
(services provided through intermediary), 
FA 2000 Sch 12 para 19, ITEPA 
2003 s 60 
(tonnage tax), FA 2000 Sch 22 para 144 
(venture capital trust), TA 1988 Sch 28B 
para 5(5) 
associated— 
company, TA 1988 ss 416(1), 502(3), 
774(4)(d); ITEPA 2003 Sch 2 
para 94; ESC C9; SP C4 para 2; PR 
21/10/83 
disposals (retirement relief), TCGA 1992 
s 164(7) 
operation, TA 1988 s 742(1), ITA 2007 
sig 
payment (revocable settlement), TA 1988 
s 678(3) 
person (leasing), TA 1988 s 783(10) 
state, IA 1978 Sch 1 
assurance undertaking, SI 1998/1870 
reg 2(1) 
assured tenancy— 
(capital allowances), CAA 2001 s 4903) 
investing in housing, TA 1988 s 508B(7) 
attributable gains, ITA 2007 s 540(3) 
attributable income, ITA 2007 s 540(3) 
auditor, SI 2007/2157 reg 3 
author, TA 1988 ss 534(7), 535(11) 
authorised investment fund, SI 2006/964 
reg 3 " 
authorised unit trust, TA 1988 .s 468(6), ITA 
2007 s 989, SI 1989/469 reg 2(1); 
SI 1998/1870 reg 2(1)(d) 
authority exercising or having compulsory 
powers, TCGA 1992 s 243(5) 
available accommodation, TA 1988 s 3843); 
TCGA 1992's 9(4) 
available income and gains, ITA 2007 
s 562(4) 
averaging (farming and market gardening), 
TA 1988 s 96 
avoidance arrangements, ITA 2007 s 572A 


back-up officer, SI 2000/2129 reg 2 
bank, TA 1988 s 840A 
Bank of England, IA 1978 Sch 1 
Bank of Ireland, IA 1978 Sch 1 
banker, TA 1988 ss 45, 123(1) 
banking business, ordinary course of, SP 
12/91; SP 4/96 
bareboat charter terms, FA 2000 Sch 2 
para 143 : 
base ete SI 2000/2129 reg 2 ! 
base year, FA 1984 Sch 14 paras 4(2), 1465) 
basic case, SI 2009/273 r 1(3) 
basic life assurance ee TA 1988 ” 
s 431(2); FA 1989 s 
basic rate, ITA 2007 s 6 SI 2008/2682 
reg 2(1) 
basic ais limit, ITA 2007 s 20(2) 
basic valuation (exchange gains and losses), 
FA 1993 s 159 
basis year, (delayed overseas income), ee 
1988 s 585(9) 
beneficial entitlement, ITA 2007's 822 
beneficial owner, SI 2007/2157 reg 6— 
ae, ITA 2007's 499(1), SI 2000/2089 
reg 2(1) 
beneficiary’s income, ITA 2007 s 49912) 
benefit officer, TA 1988 s 152(7). 
benefits associated with gift, ITA 2007'8:417 
benefits code, ITEPA 2003s 63) |) ©) 
benefits received (absolute: interest), TALES « 
1988 s 697(3) {371 sSIINOO YorIg6 
BLAGAB allowable losses, TCGA 4992hiow yous 
s 210A(13) S40] AT gtengD- inog f \ 


) 
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BLAGAB chargeable gains, TCGA 1992 
s 210A(13) 
BLAGAB deductions, TA 1988 s 431(2YD) 
BLAGAB income and gains, TA 1988 
s 431(2YC) 
BLAGAB profits, TA 1988 s 431(2YB) 
Board of Inland Revenue, ITEPA 2003 
s 720 
Board of the Pension Protection Fund, 
SI 2006/575 reg 2 
Board, the, TMA 1970 s 1(1); TA 1988 
s 832(1); TCGA 1992 s 288(1); 
F(No 2)A 1997 s 3, Sch 2 
body of persons, TMA 1970 s 118(1); TA 
1988 s 832(1), ITA 2007 s 989 
bonus date (share option scheme), TA 1988 
Sch 9 para 17 
bonus issue, F(No 2)A 1997 s 35, Sch 5 
para 6 
bonus share capital, TA 1988 s 251(1) 
bonus shares, ITA 2007 ss 257(1), 382(1) 
branch or agency, TMA 1970 s 118(1); TA 
1988 s 834(1); TCGA 1992 s 10(6); PR 
31/12/79 
British citizen, SI 2000/2129 reg 2 
British citizen from the Channel Islands or 
Isle of Man, SI 2000/2129 reg 2 
British film, SI 2006/643 
British Islands, [A 1978 Sch 1 
British possession, IA 1978 Sch 1 
broker— 
(controlled foreign company), TA 1988 
Sch 25 para 9(2) 
(returns), TMA 1970 s 21(7) 
building, CAA 2001 s 21 
building regulations, IA 1978 Sch | 
building society, TA 1988 s 832(1); TCGA 
1992 s 288(1); ITA 2007 s 989 
bus, SI 2002/205 reg 2 
business, SI 2006/1543 reg 3 
entertainment, TA 1988 s 577(5) 
establishment (controlled foreign 
company), TA 1988 Sch 25 
para 7(1) 
leasing plant or machinery, TA 1988 
s 785ZB 
major change in the nature or conduct of, 
SP 10/91 
relationship, SI 2003/3075 reg 2 
travel, TA 1988 s 168(5)(c), Sch 1ZAA 
para 2, ITEPA 2003 ss 171(1), 
236(1) 
business link organisation, CTA 2009 
s 83(5) 


calculation period, FA 1984 Sch 14 
para 5(1) 
capital, ITA 2007 s 772(1) 
capital allowance, TA 1988 s 832(1); TCGA 
1992 s 41(4); ITA 2007 s 989 
capital amount, TA 1988 s 777(13); ITA 
2007 s 777(7) 
capital consideration, CAA 2001 s 390(2) 
capital distribution, TCGA 1992 s 122(5)(b) 
capital expenditure— 
(capital allowances), CAA 2001 ss 4, 10 
(cemeteries), TA 1988 s 91(2), (8) 
capital gains, TCGA 1992 s 1(1) 
capital gains relief, ITA 2007 ss 103(2)m 
790(4) 
capital interest, TA 1988 Sch 25 para 11(4) 
capital payment (beneficiary), TCGA 1992 
s 97(1) 


capital payment received, TCGA 1992 
s 97(5) 

capital redemption policy, TA 1988 s 539(3), 
FA 2002 Sch 26 para 12(2), FA 2008 
Sch 13 para 1(2) 


capital sum— 
(capital allowances), CAA 2001 s 4 
(capital gains tax), TCGA 1992 s 22(3) 
(leased assets), TA 1988 s 785 
(revocable settlement), TA 1988 s 677(9) 
capital value, CAA 2001 s 331(1) 
car, TA 1988 s 168(5)(a), Sch 1ZAA 
para 3(2); CAA 2001 ss 81, 268A; 
ITEPA 2003 ss 115, 235(2) 
with CO2 emissions figure, ITEPA 2003 
s 134 
caravan, TA 1988 s 367(1); CTA 2009 s 1314 
caravan site, CTA 2009 s 43(4) 
care, TA 1988 s 155A(7) 
carrying on a business of holding 
investments, RI 229 
carrying value, CTA 2009 s 702 
cash, SI 2003/3075 reg 2 
cash equivalent (beneficial loan), TA 1988 
Sch 7 para 3 
cash voucher, TA 1988 ss 143(3), 203F; 
ITEPA 2003 s 75; SI 1994/1212 reg 3 
casino, SI 2007/2157 reg 3 
Category A or Category B retirement 
pension, F(No 2)A 2005 s 8(9) 
central funds, IA 1978 Sch 1 
certificate of deposit, TA 1988 ss 56(5), 
56A, ITA 2007 s 1019 
certificate of tax deposit, FA 1995 s 139 
Chamber of Shipping, SI 2000/2129 reg 2 
Channel Islands (tax credit relief), TA 1988 
s 794(2)(a) 
charge on income, TA 1988 s 338(2) 
charge on residue, TA-1988 ss 701(6), 702(b) 
charge to corporation tax on income, CTA 
2009 s 2(3) 
chargeable asset within TCGA, CTA 2009 
s 900 
chargeable asset, CTA 2009 s 703 
chargeable business asset, TCGA 1992 Sch 6 
paras 7(3),12(2); PR 17/10/78 
chargeable company (leaving group), TCGA 
1992 Sch 6 para 12(2) 
chargeable event— 
(capital redemption policy), TA 1988 
s 545(1) 
(employee share ownership trust), FA 
989 s 69 
(life annuity contract), TA 1988 s 542(1) 
(life policy), TA 1988 s 540(1) 
chargeable expense (non-cash voucher), TA 
1988 s 141(1) 
chargeable gain, TCGA 1992 s 15(2); ITA 
2007 s 989 
chargeable intangible asset, FA 2002 Sch 29 
para 137; CTA 2009 s 741(1) 
chargeable overseas earnings, ITEPA 2003 
s 23 
chargeable payment (demerger), TA 1988 
s 214(1) 
chargeable period— 
(capital allowances), CAA 2001 s 6 
(capital gains), TCGA 1992's 288(1) 
(childcare), ITEPA 2003 s 318B 
(income and corporation tax), TA 1988 
s 832(1); ITA 2007 s 989 
chargeable person (oil taxation), TCGA 
1992 s 197(3) 
chargeable profits, CTA 2009 s 19|(2) 
(controlled foreign company), TA 1988 
s 747(6) 
chargeable realisation gain, FA 2002 Sch 29 
para 137; CTA 2009 s 741(2) 
charged amount, ITA 2007 s 427 
charitable trade, ITA 2007 s 525 
charitable trust, ITA 2007 s 519 
charity, TA 1988 ss 505, 506; TCGA 1992 
s 256; ITA 2007 s 989; SI 2000/2089 
reg 2(1) 
Charity Commissioners, [A 1978 Sch 1 
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cheque, payment by, TMA 1970s 70A; FA 
1994 Sch 19 para 22 
cheque voucher, TA 1988 s 141(7) 
Chevening House and Estate, TA 1988 
s 147; TCGA 1992 s 270 
child— 
care of, TA 1988 s 141(7) 
of the family, TA 1988 s 347B(7) 
settlement, TA 1988 s 660B 
child trust fund, CTFA 2004 s 1 
child trust fund business, TA 1988 s 431BA 
Church Commissioners, [A 1978 Sch | 
civil partnership, FA 2005 s 103(9) 
civil proceedings, SCA 2007 s 85 
claimant company, TA 1988 Sch 26 
para 3(1)(c) 
claimed licence-related loss, FA 2004 
s 128(2) 
close company, TA 1988 s: 414; ITA 2007 
s 989 
close investment-holding company, TA 1988 
s13A 
close relative, FA 1984 Sch 14 para 1(1) 
closing liabilities (insurance companies), TA 
1988 s 431(2) 
closing year (Lloyd’s)— 
corporate member, FA 1994 s 220(1) 
individual member, FA 1993 s 184(1) 
code, SI 2003/2682 reg 7 
collective investment scheme, TA 1988 
s 759(1A); TCGA 1992s 102; ITEPA 
2003 s 420(2) 
collector, IRRA 1890 s 39, TA 1988 s 832(1) 
colonial legislature, [A 1978 Sch | 
colony, [A 1978 Sch:1 
commencement of patent, TA 1988 s 533(1) 
commercial association of companies, 
TCGA 1992 Sch Al para 22(1), Sch 6 
para 1(2), FA 2003 Sch 23 para 29; 
CTA 2009 s 1004(9) 
commercial building or structure, CAA 2001 
s 281 
commercial letting, TA 1988 s 504(2) 
commercial letting of furnished holiday 
lettings, CTA 2009 s 263 
commercial paper funded company, FA 
2005 s 83(7), SI 2006/3296 reg 9 
commercial rate of interest, FA 1996 
s 103(3A0 
commercial rent— 
(agricultural building), CAA 2001 
s 390(1) 
(industrial building), CAA 2001 s 326(1) 
commercial woodlands, FA 1988 Sch 6 
para | 
Commissioners— 
General, TMA 1970 ss 2, 44, 48(1) 
Inland Revenue, IRRA 1890 s 39 
Special, TMA 1970 ss 4, 4A, 48(1) 
committed for trial, [A 1978 Sch 1 
commodities, TA 1988 Sch 27 para 4(2)(a) 
commodity futures, TA 1988 s 128; 
TCGA 1992 s 143(2) 
common investment fund, FA 1999 s 68(5) 
Communities, [A 1978 Sch 1 
company, TA 1988 ss 709(2), 832; TCGA 
1992 s 288(1); ITA 2007 s.989; 
SI 1989/469 reg 2(1) 
company distribution, TA 1988 ss 209, 418 
company vehicle, ITEPA 2003 s 236(2) 
company with investment business, CTA 
2009 s 1218 
complex case, SI 2009/273 r 1(3) 
compromise (debts: voluntary arrangement), 
TA 1988 s 94(2) 
Comptroller and Auditor General, [A 1978 
Sch | 
conduct, ACSA 2001 s 20(3) 
connected companies relationship, CTA 
2009 s 348 


connected company, TA 1988 s 839(5)+(7); 
TCGA 1992 Sch Al para 22(2) 
connected persons— 
(capital allowances), CAA 2001's 232 : 
(capital gains tax), TCGA 1992 s 286 | 
(income and corporation ese TA 1988 
s 839(1)-(4), (7) 
(leased assets), TA 1988 s 783 
(loan relationship), ESC C28 
connected policies, TA 1988 Sch 1s 
para 14(2) 
considera ITEPA 2003 s 421A t 
consortium, TA 1988 ss 247(9), 413(6); FA 
2003 Sch 23 para 29 f 
construction contract, FA 2004's 57(2) 
construction industry, sub-contractors’) 
scheme, TMA 1970 s 98A; TA 1988 
ss 559-567; SP 12/81 
construction operations, FA 2004 s 74 
consul, TA 1988 s 321(3) 
consular employee, TA 1988's 3223): . 
consular officer, [A 1978 Sch 1 
consumer creditor financial institution, 
SI 2007/2157 reg 22 
contract for differences, FA 2002 Sch 26 
para, 12(3); CTA 2009 s.582... 
contract of long-term insurance, CAA 2001 
s 560(5) , 
contract payment, FA 2004 s 60(1) 
contractual savings scheme, TA 1988 s 326, 
Sch 15A; TCGA 1992 s 217(4) 
contribution (rationalisation of industry), 
TA 1988 s 568, Sch 21 
contributory institution, BA 1987 s 66 
control— 
(capital allowances), CAA 2001 s 574 
(close company), TA 1988 s 416(2), (3) 
(enterprise investment scheme), TA 1988 
s 291A, 291 B 
(eens and corporation tax), TA 1988 - 
s 840, ITEPA 2003 s 69°) > - 
(loan relationships), FA 1996s 87A 
(partnership), TA 1988 ss 168(12), 840 


(profit-related pay), TA 1988 s 840, Sch 8, 


para 7(3) 
controlled foreign company, TA 1988 
s 747A 
controlled goods, TCEA 2007 Sch 12 para 3 
controlled waters, FA 2001 Sch ar 
para 31(1) te 
controlling interest— f 
(enterprise investment scheme), = 1988 
s 298(1), (2) 
(entrepreneurs’ relief), TCGA 1992 mu 
s 164J(1) 


(vhs capital trust), TA 1988 Sets oi 
para 5(2), (3) urs 
Convention rights, HRA 1998 s St (] 
conventional basis, TA 1988 s'110(4), 
conversion of ‘securities, TA 1988 s 7003) 
TCGA 1992's 132(3)(a) Ty 
conversion training, ST 2000/2129 em 


convertible securities, ITEPA 2003 5436. THOS 
co-operative, ITA 2007 s 401(3)) 6. e850 ho 
co-operative association, TA 1988 s 486(12). 


co-operative housing asconateeaaa a 
s 488 i 
co-owner (socdaa TCEA 2007 Sch 12 9h 
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co-producer, FA 2006 s 36; CTA 2009. aia 
s 1186 (h 
copyright, TA 1988 ss 534,535 > 


0 


core expenditure, CTA 2009 s 1184(1) (1° 


corresponding bonus shares, ITA 2007, 
p>. (2 yve z 
corresponding debtor relationship, CTAs)=> |. istiq 
sreq Of daeskpos A qd 
corporate bond, TCGA 1992 $M Ios Ef tod 


s 151(1) - ; 
20098450 


ist 


Weis): 
cordless telephone, TA 1988 s 1SSAA(4). 05 | 
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corporate strip, FA 1996 Sch 13 para 13A, 
ITTOTA 2005s 452E 
Corporation Tax Acts, IA 1978 Sch 1; TA 
1988 s 831(1)(a) 
cost of (benefits in kind), TA 1988 s 156(2) 
costs judge, SI 2001/1304 reg 2 
councillor, SI 2003/2682 reg 118(1) 
counselling services, TA 1988 s 589A 589B 
counteraction notice, ITA 2007 s 698(3) 
county court, [A 1978 Sch:1 
coupon, TA 1988 s 45; CTA 2009 s 975(3) 
Court of Appeal, IA 1978 Sch 1 
court of summary jurisdiction, IA 1978 
Sch 1 
court investment fund, TCGA 1992 s 100(3) 
covenanted donation to charity, TA 1988 
s 339(8) 
covenanted payment to charity, TA 1988 
s 347A(7) 
credit, FA 1996's 51 
credit institution, SI 2007/2157 reg 3 
credit token, TA: 1988 ss 142(4), 203H; 
ITEPA 2003 s 92; SI 1994/1212 reg 4 
credit union, TA 1988 s 487(5) 
creditable tax, TA 1988 s 751(6) 
creditor quasi-repos, CTA 2009 s 544 
creditor relationship, CTA 2009 ss 302 ,704 
creditor repos, CTA 2009 s 543 
crime, TA 1988 s 577A 
criminal conduct, ACSA 2001 s 20(3), PCA 
2002 ss 326, 340 
criminal investigation, ACSA 2001 s 20(1) 
criminal property, PCA 2002 s 340 
Crown Court, IA 1978 Sch 1 
Crown Estate Commissioners, IA 1978 
Sch 1 
CSOP scheme, ITEPA 2003 Sch 4 para 2 
cumulative basis, SI 2003/2682 reg 2(1) 
currency: corporation tax, FA 1993 s 92-96 
customer due diligence measures, 
SI 2007/2157 reg 5 
cycle, ITEPA 2003 s 235(5); SI 2002/205 
reg 2 


damages, TA 1988 s 329 TCGA 1992 s 51(2) 

dealing, TA 1988 Sch 27 para 4(2)(b) 

dealing in commodities, TA 1988 Sch 27 
para 4(2) 

death, disclaimer following, TCGA 1992 
s 62(6), (8), (9) 

debentures, TA 1988 s 767(5); ITA 2007 
s 1022 

debt, SI 1998/3177 reg 2(1) 

debt on a security, TCGA 1992 s 132(3)(b); 
PR June 1969 

debtor quasi-repo, CTA 2009 s 549 

debtor relationship, CTA 2009 ss 302, 704 

debtor repo, CTA 2009 s 548 

decommissioning expenditure, CAA 2001 
161B 

decoration for valour, TA 1988 s 317; 
TCGA 1992 s 268 

deductible contributions (redundancy), TA 
1988 Sch 21 para 1(1) 

deductible payment, ITEPA, 2003 s 558 

deductions working sheet, SI 2003/2682 
reg 2(1) 

deed of arrangement, TCGA 1992 s 66(5) 

deemed disposal (non-resident Rom panies), 

TCGA 1992 ss 185-187 

deemed sum (accrued income scheme), TA 
1988 ss 714(2), (6), 715 

default in interest (accrued income scheme), 
TA 1988 s 718 

Default Paper case, SI 2009/273 r 1(3) 

deferral relief, TCGA 1992 Sch 5B 
para 19(2) 

deferred charges (gains Betsie 31 March 

1982), TCGA 1992 Sch 4 


deferred income agreement in respect of 
film, ITTOIA 2005 s 142B, FA 2005 
s 61 
delayed remittances, TA 1988 s 585; TCGA 
1992 s 279 
demerger, TA 1988 s 218 
departmental information request, TCEA 
2007 s 97 
dependent relative, TCGA 1992 s 226 
dependent subsidiary, FA 1988 s 86 
deposit— 
composite rate deposit, TA 1988 s 481(4) 
(deposit-taker), TA 1988 s 481(3) 
qualifying time deposit, TA 1988 s 482(6) 
relevant, TA 1988 s 481(4), (5) 
deposit arrangements, CTA 2009 s 501(3) 
deposit-taker, TA 1988 s 481(3); ITA 2007 
s 853 
depositary interest, SI 1989/469 reg 2(1); 
SI 2004/1450 reg 2 
depreciating asset, TCGA 1992 s 154(7) 
derivative, SI 1998/3177 reg 2(1) 
derivative contract, CTA 2009 s 576 
designated area, FA 1973 s 38(2)(e); TA 
1988 ss 502(2)(a), 830(2)(c); TCGA 
1992 s 276(2)(e) 
designated educational establishment, TA 
1988 s 84(5) 
development corporation, TA 1988 s 560(5) 
development licence, TA 1988 s 312(1) 
diesel, ITEPA 2003 s 171(1) 
diminishing shared ownership arrangements, 
CTA 2009 s 501(3) 
direction period (controlled foreign 
company), TA 1988 Sch 26 
para 3(1)(a) 
director— 
(benefits), TA 1988 s 168(8), ITEPA 2003 
s 67 
(close company), TA 1988 s 417(5) 
(receipts basis assessment), TA 1988 
s 202B(5), (6) 
(share options), TA 1988 s 136(5) 
(venture capital trust), TA 1988 Sch 28B 
para 5(5) 
director’s or higher-paid employment, TA 
1988 s 167(1) 
disabled employee, ITEPA 2003 s 172(2) 
disabled person, FA 2005 s 38 
disabled person’s trusts, TA 1988 s 715(8); 
TCGA 1992 Sch | para 1(1) 
discontinuance— 
terminal loss, TA 1988 s 389(4) 
trade, profession or vocation, TA 1988 


s 63 
icon) TMA 1970 s 29(3); SP 8/91 
discretionary or accumulation settlement, 
ITA 2007 s 873(1) 

discretionary trust, SI 2000/2089 reg 2(1) 
dispensation, TA 1988 ss 144(1), (2), 166 
disposal— 

(capital gains tax), TCGA 1992 s 21(2) 

(community investment tax relief), FA 

2002 Sch 16 para 48 
(deep discount securities), TA 1988 Sch 4 


para 7 
eee over gain), TCGA 1992 Sch 7 


4(3) 
(offstore. fing) TA 1988 s 757(2) 
equalisation element, involving, TA 1988 
Sch 28 para 6(3) 
event, CAA 2001 s 60(2) 
part, TCGA 1992 Sch Al para 22(4) 
receipt, CAA 2001 ss 60(1), 420 
shares, ITA 2007 s 254 
within marriage, TCGA 1992 Sch 5B 
para 19(3)(>) 
disposal-related liability, ITA 2007 s 440 
disposal-related obligation, ITA 2007 s 439 
dispose of proceedings, SI 2008/2698 r 1(3) 
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distributable pool, TA 1988 Sch 8 para 1 
distribution (corporation tax), TA 1988 
ss 14(2), 209, 418(1) 
distribution period (unit trust), TA 1988 
ss 468(6), 469(6) 
diver, TA 1988 s 314 
dividend— 
(controlled foreign company), TA 1988 
Sch 25 para 2(3) 
(Schedule C), TA 1988 s 45 
(Treasury, in name of), TA 1988 s 49(3) 
dividend coupons, CTA 2009 s 975(2) 
dividend manufacturer, TA 1988 Sch 23A 
para | 
dividend ordinary rate, ITA 2007 s 8(1) 
dividend trust rate, ITA 2007 s 9(2) 
dividend upper rate, ITA 2007 s 8(2) 
diving supervisor, TA 1988 s 314 
documents, TMA 1970 ss 19A, 20D(3), 
33A, CJPA 2001 s 66(1) 
domestic premises, TA 1988 s 155A(7) 
donatio mortis causa, TCGA 1992 s 62(S) 
donations, ITEPA 2003 s 714 
double taxation relief arrangements, TA 
1988 s 788; TCGA 1992 s 288(1), CAA 
2001 s 105(4); ITA 2007 s 1023 
dredging, CAA 2001 s 484(3) 
dual resident, TCGA 1992 ss 159, 160; FA 
1994 ss 249-251 
dual resident company, SI 2001/1156 reg 2 
due date (payment of tax), TMA 1970 
s 59C(12) 
dwelling-house, CAA 2001 s 531(1) 


earned income, TA 1988 s 833(4) 

earnings, ITEPA 2003 s 62 

earnings basis, TA 1988 s 110(3) 

easement, TA 1988 s 119(3) 

EC certificate of conformity, TA 1988 Sch 6 
para 5B, ITEPA 2003 s 171(1) 

EC type-approval certificate, TA 1988 Sch 6 
para 5B, ITEPA 2003 s 171(1) 

economic operator, SI 2003/3297 reg 2 

educational establishment, CTA 2009 ss 71, 
106 

EEA Agreement, SI 1989/469 reg 2(1), 
SI 1998/1870 reg 2(1), SI 1999/881 
reg 2, SI 2000/2129 reg 2; SI 2004/1450 
reg 2 

EEA company, SI 2006/3389 reg 1 

EEA general insurer, SI 2006/3389 reg 1 

EEA life oy company, SI 2006/3389 
reg 

EEA State, SI 1989/469 reg 2(1), 
SI 1998/1870 reg 2(1), SI 2000/2129 
reg 2(1); SI 2004/1450 reg 2 

effective officer complement, SI 2000/2129 
reg 2(1) 

effective 51% subsidiary, CTA 2009 s 771 

EIS, ITA 2007 s 156(2) 

EIS relief, ITA 2007 ss 151(1), 156(1) 

eee (Northern Ireland), TMA 1970 
Sally 


electricity board, TA 1988 s 511(6) 
electronic communications, FA 1999 s 132 
(10), SI 2004/1450 reg 2, SI 2008/2682 
reg 2 
electronic lodgement, TMA 1970 Sch 3A 
electronic signature, SI 2008/2682 reg 2 
eligible beneficiary, TCGA 1992 Sch Al 
paras 7, 20, 22(1) 
eligible officer trainee, SI 2000/2129 reg 7 
eligible person— 
qualifying distributions, TA 1988 
s 231(3C) 
repos, TA 1988 s SIA 


eligible shares— 
(enterprise investment scheme), TA 1988 
s 289(7); TCGA 1992 Sch 5B 
para 19(3)(a) 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
eligible sport, FA 2002 Sch 18 para 14 
emergency vehicle, ITEPA 2003 s 248A(3) 
employee— 
(assessment, collection etc), TA 1988 
s 203L(1) 
benefit trust, TA 1988 s 360A(5), Sch 8 
para 7(5) 
(emoluments, return of), TMA 1970 
s 15(13) 
(liabilities and indemnity insurance), TA 
1988 s 201AA; FA 1995 s 92 
(profit-related pay), TA 1988 s 169(2) 
(returns), TMA 1970 s 15(11)(a) 
(travelling expenses), TA 1988 Sch 12A 
para 1(2)° 
(share options), TA 1988 s 136(5) 
employee benefit trust, ITEPA 2003 s 550 
employee-controlled, ITEPA 2003 ss 421H, 
468 


employee’s disposal (retirement relief), 
TCGA 1992 Sch 6 para 4(1)(b) 

employer, TA 1988 s 203L(1) 

employer-financed retirements benefit 
scheme, ITEPA 2003 s 393A 

employer reference, SI 2003/2682 reg 2(1) 

employer’s association, TA 1988 s 467(4)(5), 
bb 


(bb) 
employer’s PAYE reference, SI 2003/2682 
reg 2(1) 
employer’s payment (redundancy), TA 1988 
s 580(2) 
cnplowmeeae TA 1988 ss 148(7), 168(2), 
169(1), Sch 12 para 1(2); CAA 2001 
s 20(1); ITEPA 2003 ss 4, 66; FA 2003 
Sch 23 para 26; CTA 2009 s 1002; 
SI 2002/205 reg 2 
employment agency, TA 1988 s 201A(3)(a) 
employment change, ITEPA 2003 s 275 
employment income, ITEPA 2003 s 7(2) 
employment inducement (work related 
training), TA 1988 s 200C(7) 
employment-related benefits, ITEPA 2003 
s 201(2) 
employment unit, TA 1988 s 169(1) 
employment zone programme, FA 2000 s 85 
enactment, TMA 1970 s 118(1) 
energy-saving item, TA 1988 s 31ZA(5); 
CTA 2009 s 251(5) 
energy services agreement, CAA 2001 
s 175A 
Energy Technology Criteria List, 
SI 2001/2541 art 2 
Energy Technology Product List, 
SI 2001/2541 art 2 
ee agent, TCEA 2007 Sch Me 


a2 

Bagland, “TA 1978 Sch 1 
enquiries into returns (self-assessment), FA 

1994 ss 180, 183, 186 
enterprise allowance, TA 1988 s 127, 
entertainers, TA 1988 s 201A ; y 
entrepreneurs’ relief, TCGA 1992 s 164A—N 
equalisation account, TA 1988 s 758(1) 
equipment lease (machinery and Piast Ds 

CAA 2001 s 174(1) : 
equipment lessee, CAA 2001 s 174 (3) 
equipment lessor, CAA 2001 s 1748) © 
equity holder, TA 1988 Sch 18 para Thad 

SI 2006/2866 reg 13), SI 2007/3425 

reg 4(1) aeoge’l shins 
equity noe TA 1988 s 2099) (11). - Jetta lesists! 
error or mistake, TMA 1970s 33! stn 
estate, CTA 2009 s 934(2) 1) cnmandt> bezisieb 
estate (Schedule A), TA 1988 s 833(3) ) (80) 


12519 Words and Phrases 


estate agent, SI 2007/2157 reg 3 
estate income, CTA 2009 s 934(2) 
estate or trading income, TA 1988 Sch 19 
para 5 
euro, SI 1998/3177 reg 2(1) 
Eurobond, quoted TA 1988 s 349(4) 
euroconversion, SI 1998/3177 reg 3(1) 
European institution, SI 1989/469 reg 2(1), 
SI 2004/1450 reg 2 
ewe premium quota, TCGA 1992's 155 
Class 6 
exactly tracking contract, CTA 2009 s 657 
excess shares (profit sharing scheme), TA 
1988 Sch 10 para 6(2) 
Exchequer account, FA 2008 s 158(6) 
excluded business expenses, SI 2003/2682 
reg 5(1) 
excluded company, TA 1988 s 576(5) 
excluded employer, TA 1988 s 174(2) 
excluded notional payments, SI 2003/2682 
reg 4(2) 
excluded pecuniary liabilities, SI 2003/2682 
reg 4(2) 
excluded relocation expenses, SI 2003/2682 
reg 4(2) 
excluded settlement, TCGA 1992 Sch 1 
para 2(7) 
exempt— 
amount (annual), TCGA 1992 s 3 
distribution, TA 1988 s 213(2); TCGA 
1992 s 192(5) 
existing (constituency) association, TCGA 
1992 s 264 
existing concession, FA 2008 s (2) 
expenditure on information and 
communications technology, CAA 
2001 s 45(2) 
expenses payable, SI 2006/3271 reg 5 
exploration licence, TA 1988 s 312(1) 
exploration or exploitation asset, TCGA 
1992 s 25(6), 185(5), 199(7), 273(2) 
exploration work, TCGA 1992 s 196(6) 
external accountant, SI 2007/2157 reg 3 
externally provided workers, CTA 2009 
s 1128 
extra return (new issues), TA 1988 
ss 587A(1)(6), 726A(1)(c) 


fair value, CTA 2009 s 313(6) 
fair value accounting, CTA 2009 s 313(5) 
farm land, TA 1988 s 832(1) 
farming, TA 1988 s 397(5), 832(1); ITA 2007 
s 996; CTA 2009 s 1317(1) 
film, FA 2006 s 31;CTA 2009 s 1181(2) 
(enterprise investment scheme), TA 1988 
s 298(5) 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
(expenditure on), F(No 2)A 1992 s 43(1) 
(venture capital trust), TA 1988 Sch 28B 
para 5(1) 
film-making activities, FA 2006 s 33; CTA 
2009 s 1183 
film production company, FA 2006 s 32; 
CTA 2009 s 1182 
film production expenditure, CTA 2009 
s 1184(1 
film-related losses, FA 1004 s 123(1) 
film rights company, FA 2005 s 66(2) 
final accounting period, CTA 2009 s 938(3) 
final tax year, CTA 2009 s 938(4) 
finance lease, SSAP 21, SP 3/91, F(No 2)A 
1997 ss 44-47, CAA 2001 s 219(1) 
financial assistance scheme, FA 209 s 73(2) 
financial expenditure, TA 1988 s 798B 
financial futures, TA 1988 s 128 
financial institution, FA 2005 s 46(2), CTA 
2009 s 502; SI 2007/2157 reg 3 
financial instrument, ITA 2007 s 984 


financial option, TCGA 1992 s 144(8) 
financial year, IA 1978 Sch 1; TA 1988 
ss 369(9), 834(1), Sch 14 para 7(5) 
financing expense amounts, FA 2009 Sch 15 
para 54 
financing income amounts, FA 2009 Sch 15 
para 55 
first certificate of competency, SI 2000/2129 


reg 2 
first publication, TA 1988 s 534(7) 
first relevant disposal, TCGA 1992 s 35(6) 
fish, CAA 2001 s 41(5) 
fish farming, CAA 2001 s 41(5) 
fishing, CAA 2001 s 41(5) 
fixed place of business, FA 2003 s 148(2) 
fixed-rate preference share— 
(group relief), TA 1988 Sch 18 para 1(3) 
fixture (machinery and plant), CAA 2001 
s 173(1) 
flat, CAA 2001 s 393A(3) 
foreign— 
dividends, TA 1988 ss 18(3D), 123(1), 
798(3) 
emolument, TA 1988 s 192(1) 
estate, TA 1988 s 701(10); CTA 2009 
s 936(1) 
holdings, CTA 2009 s 975(1) 
income and gains, ITA 2007 s 838S(3) 
interest, TA 1988 s 798(3) 
oil concession, CAA 2001 s 552(3) 
parent, TA 1988 s 815 
period of assessment, TA 1988 s 804(8) 
securities, TCGA 1992 Sch 11 para 13(5) 
service, TA 1988 Sch 11 paras 8(2), 10 
tax, TA 1988 ss 2461(9), (10), 689A(4), 
792(1), ITA 2007 s 828(4) 
Foreign Compensation Act 1950, ESC DS50 
foreign oil concession, TCGA 1992 s 196(5); 
CAA 2001 s 552(3) 
Form P45, SI 2003/2682 reg 215 
former approved superannuation fund, 
ITEPA 2003 s 594 
former employee, ITEPA 2003 s 562 
former parliamentary constituency, TCGA 
1992 s 264(1) 
foster care receipts, FA 2003 Sch 34 para 3 
franked distribution, SI 1999/358 reg 3(1) 
franked investment income, TA 1988 ss 238, 
832(1), SI 1999/358 reg 3(1) 
franked payment, TA 1988 s 832(1) 
Fraud Compensation Fund, SI 2006/575 
reg 3 
fraud compensation payment, SI 2006/575 
reg 2 
free assets amount, SI 2006/3271 reg 6 
free pay, SI 2003/2682 reg 2(1) 
free shares (building society), TCGA 1992 
s 217(6) 
freehold interest in land, CAA 2001 s 393 
friendly society, TA 1988 s 266(13) 
full rent, at (Sch A), TA 1988 s 24(7) 
full-time— 
employee, TA 1988 s 361(8); TCGA 1992 
Sch Al para 22(1) 
working director, TA 1988 s 168(10); 
TCGA 1992 Sch 6 para 1, ITEPA 
2003 s 67(3) 
working officer or employee, TCGA 1992 
Sch Al para 22(1), Sch 6 para 1(2) 
fund of funds, TA 1988 s 468F(8), 
ST 1989/469 reg 2(1), SI 1998/1870 
reg 2(2) 
fund of funds scheme, SI 2004/1450 reg 2 
funded company (distributions), TA 1988 
s 209(11) 
fund in court, TCGA 1992 s 61(3) 
funding bonds, TA 1988 s 582(4) 
funding lease, CAA 2001 s 70J 
furnished holiday lettings business, CAA 
2001 s 17 
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future, FA 2002 Sch 26 para 12(6); CTA 
2009 s 581 


GAAP-compliant accounts, CTA 2009 
s 716(4) 

general annuity business, TA 1988 s 431(1) 

general client account deposit, TA 1988 
s 482(6) 

general earnings, ITEPA 2003 s 7(3) 

generally accepted accounting practice, FA 
2004 s 50; ITA 2007 s 997(1), (3) 

generating income from land, CTA 2009 
s 207 

gift, TCGA 1992 s 282(4) 

gift-aid declaration, ITA 2007 s 428 

gilt-edged securities, TCGA 1992 Sch 9 
para I; F(No 2)A 1997 ss 37-38 

go into liquidation, IA 1986 s 247 

Governor-General, IA 1978 Sch 1 

graduated retirement benefit, F(No 2)A 
2005 s 8(9) 

graduated benefit lump sum pension, 
F(No 2)A 2005 s 9(2) 

grantor (share option scheme), TA 1988 
Sch 9 para 1(1) 

gross attributed tax, TA 1988 Sch 26 
para 4(3) 

gross gain (indexation allowance), FA 1982 
s 86(2)(a) 

gross roll-up business, TA 1988 s 431EA 

grossing up, CTA 2009 s 1318 

group annuity contract, TA 1988 s 437(1F) 

group company, FA 2003 Sch 23 para 28 

group of companies, TA 1988 s 173(3), 
Sch 9 para 2(4); TCGA 1992 s 191(7), 
Sch Al para 22(1) 

group scheme (share option), TA 1988 Sch 9 
para 1(3) 

group transfer, CTA 2009 s 1004(3) 

guarantee payment (oil taxation), FA 1991 
s 63(1)(a) 

guarantor (oil taxation), FA 1991 s 62(5)(b) 


harbour authority, TA 1988 s 518(10) 
harbour reorganisation scheme, TA 1988 
s 518(10) 
harm, FA 2001 Sch 22 para 31(1) 
health service body, TA 1988 s 519A 
hearing, SI 2008/2698 r 1(3) 
heavier commercial vehicle, TA 1988 
s 159AC(4) 
hedging relationship, CTA 2009 ss 496, 707 
held-over gain, TCGA 1992 s 154(1)(a) 
herd, ae Sch 5 para 8(1); CTA 2009 
s (1) 
heritage body, ITA 2007 s 507(2) 
heritage direction, ITA 2007 s 507(2) 
heritage maintenance property, ITA 2007 
s 507(2) 
heritage maintenance settlement, ITA 2007 
s 507(2) 
High Commissioner, TA 1988 s 320(4) 
High Court, IA 1978 Sch 1 
High Level Stop Loss Fund (Lloyd’s), FA 
1993 s 184(1) 
high value dealer, SI 2003/3075 reg 2, 
SI 2007/2157 reg 3 
higher rate, SI 2003/2682 reg 2(1) 
highway concession, CAA 2001 s 341(4) 
highway undertaking, CAA 2001 s 341(3) 
hire-purchase agreement, TA 1988 s 784(6) 
HMRC matter, FA 2008s 114(9) 
holder of excessive rights, SI. 2006/964 
reg 69Z13, SI 2006/2864 reg 1(2) 
holding company, TCGA 1992's 165A, 
Sch 7AC para 26(3) 
(controlled foreign company), TA 1988 
Sch 25 para 12(1) 
(group relief, TA 1988 ss 229(1), 413(3) 


holding company, TCGA 1992s 165A, Sch 7AC 
para 26(3) — contd 
(overseas life assurance business), 
SI 2000/2089 reg 2(1) 
(retirement relief), TCGA 1992 Sch 6 
para 1(2) 
(taper relief), TCGA 1992 Sch Al 
para 22(1); RI 228 
holiday accommodation, TA 1988's 04a). 
holiday pay, SI 2003/2682 reg 134. 
house-boat, TA 1988 s 367(1) 
House of Commons Members’ Fund, 
ITEPA 2003 s 620 
housing— 
association, TA 1988 s 560(5) 
hovercraft, TCGA 1992 s 155: Class 2 
husbandry, CAA 2001 s 362; CTA 2009 
s 1317(2) 


IAD accounts, SI 2006/3271 reg 6 

IMO number, SI 2000/2129 reg 2 
incapacitated person, TMA 1970 s 118(1) 
incapacity benefit, FA 1994 s 139; 

SI 2003/2682 reg 173° 
incidental costs— 
(capital gains tax), TCGA 1992 s 58010), 
(4) 


(obtaining finance), TA 1988 ss 77(6), 
477B(3) 
incidental overnight expenses, TA 1988 
s 200A 
inclusive price (car), TA 1988 s 168(5)(e) 
income— 
distributed, TA 1988 s 689A(1)(a) 
patents, from, TA 1988 s 533(1), CAA © 
2001 s 483 
support, TA 1988 ss 151, 152, 
SI 2003/2682 reg 181 
Income Tax Acts, IA 1978 Sch 1; TA 1988 
s 831(1)(5) 
income tax advantage, ITA 2007 s 683(1) 
incoming company, TCGA 1992 Sch 3 
para 9(2) 
incorporated friendly society, SI 1998/ 1870. 
reg 2(1) 
independent accountant (profit- related pay), 
TA 1988 s 184 
independent agent (non-resident person), 
FA 1995 Sch 23 paras 6, 7 
independent legal professional, SI 2007/2157 
reg 3 
indexation allowance, TCGA 1992's 53(1) 
individual learning account training, ITEPA 
2003 s 256 
individual savings account business, TA 
1988 s 431BB 
industrial and provident society, SI 1989/469 
reg 2(1) 
industrial assurance business, TA: 1988. 
s 832(1) 
industrial building or structure, CAA 2001, 
s 271(2) 
industrial or provident society, TA 1988 
s 486(12), SI 1998/1870 reg 2(1) 
infant, TMA 1970 ss 73, 77, 11811) 
information, ACSA 2001 s 20(1) 19 7 ork 
information order, TCEA 2007 s 98° 
informers, IRRA 1890s32 © = | 
IHT undertaking, TCGA 1992 s 258(9) 
initial dividend, TA 1988 Sch 25) 91> 
para 4(1)(a) { 12 sey 
initial storage (oil), TA 1988 s 502(2)° » 
Inland Revenue, IRRA 1890's 39; T) MA yer 
1970 s 1(1); CAA 2001's 576; ITEPA isionen 
2003 s 720; S1-2003/2682 reg 2(1)rox> (5 onen 
Inland Revenue office, SI 2003/2682 reg'2(1) 
Inland Revenue office nae SI 2003/2682) 0.005 
reg 2(1) OL 12 20% e ANS 
insolvency, IA 1986 s 247» lhoriuient dponsan 
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insolvency practitioner, SI 2007/2157 reg 3 
inspector, TMA 1970 s 118(1); TA 1988 
s 832(1) 
insurance business, FA 2002 s 66(5) 
insurance business transfer scheme, CAA 
2001 s 560(5) 
insurance company— 
{long-term insurance}, FA 2004 s 275 
(migration), TA 1988 s 767(5) 
insurance contract, TA 1988 Sch 25 
para 11(7) 
insurance securitisation company, 
SI 2007/3402 reg 4 
intangible asset, FA 2002 Sch 29 para 2; 
CTA 2009 s 712 
intangible fixed asset, FA 2002 Sch 29 
para 3; CTA 2009 s 713 
intellectual property, FA 2000 Sch 20 
para j ITEPA 2003 s 456; CTA 2009 
s 113 
intellectual property agreement, ITEPA 
2003 s 451(1) 
interest, TMA 1970 s21(7), TA 1988 
ss 711(9), 736B, 798(3), 832(1), 
Sch 23A 
interest in land, TCGA 1992 s 164H(3), 
CAA 2001 ss 175(1), 331(2) 
interest in oil licence, TCGA 1992 s 196(5), 
CAA 2001 s 552(4) 
interest in possession, PR 12/2/76 
interest in shares, TCGA 1992 Sch 7AC 
para 29 
interest payment day (securities), TA 1988 
s 711(2); ITA 2007 s 672 
interest period (securities), TA 1988 
s 711(3); ITA 2007 s 673 
_ interested party, SI 2008/2698 r 1(3) 
interim claim, TA 1988 s 369(9), Sch 14 
para 7(5); SI 1989/2387 reg 6 
interim payments (friendly societies), TA 
1988 Sch 15 para 3(11) 
intermediate borrowing company, FA 2005 
s 83(5), SI 2006/3296 reg 7 
intermediate holding vehicle, SI 2006/964 
reg 691 
international accounting standards, FA 2004 
s 50 : 
international arrangements, FA 2004 
s 107(4) 
investment— 
advice, FA 1996 s 148(6) 
business— 
(community relief), FA 2002 Sch 16 
para 2 
(controlled foreign company), TA 1988 
Sch 25 para 9 
(management expenses), CTA 2009 
s 1218 
company, TA 1988 s 130; SI 2000/2089 
reg 2(1) 
exchange, TA 1988 s 841(3); TCGA 1992 
s 285 


limited liability partnership, TA 1988 
842(1 


(1) 
nag hae: int 2007 s 827(1); ESC B40; 
SEal 
relief, FA 2000 Sch 15 para 1 
reserve, TA 1988 s 431(2) 
trust, TA 1988 s 842(1), SI 1989/469 
reg 2(1) 
trust holding, TA 1988 s 842(3); TCGA 
1992 s 100(1) 
investment bond arrangements, CTA 2009 
s 501(3) 
investment life insurance contract, FA 2008 
Sch 13 para Maen CTA 2009 s 561 
investor— 
(enterprise investment scheme) TCGA 
1992 Sch 5B para 1(1)(a) 


investor — contd 
(venture capital trust), TCGA 1992 
Sch 5C para 1(1)(a) 
investor protection scheme, TA 1988 s 76(8) 
involved in research, ITEPA 2003 s 458 
irregular payment (PAYE settlement 
agreement), SP 5/96 
issue of shares, FA 2000 Sch 15 para 98 
issuing company (non-resident policy), TA 
1988 Sch 15 para 24(1) 


job release scheme, TA 1988 ss 150(a), 191 
jobseekers’ allowance, SI 2003/2682 reg 148 
joint venture company, TCGA 1992 
Sch 7AC para 24, SI 2006/2866 
reg 1(3) 
joint venture group, SI 2007/3425 reg 3(2) 
joint venture look through notice, 
SI 2006/2866 reg 1(3), SI 2007/3425 
reg 3(2) 
judicial review proceedings, SI 2008/2698 
r 1(3) 


K code, SI 2003/2682 reg 7(2) 
know-how, TA 1988 s 533(7), CAA 2001 
s 452 (2); CTA 2009 ss 176(1), 908(4) 


land, IA 1978 Sch 1; TCGA 1992 s 288(1), 
FA 2001 Sch 22 para 3(1) 
land in a contaminated state, FA 2001 
Sch 22 para 3; CTA 2009 s 1145 
Land Clauses Acts, IA 1978 Sch 1 
large caravan, TA 1988 s 367(1) 
large company, FA 2000 Sch 12 para 2; 
CTA 2009 s 1122 
larger SME, CTA 2009 s 1121 
lease— 
(asset), TA 1988 s 789 
(capital allowances), CAA 2001 ss 393W, 
360(1), 383(3), 531(2) 
(capital gains tax), TCGA 1992 Sch 8 
(property income),CTA 2009 s 291(1) 
(Schedule A), TMA 1970 ss 19(3)(a), 
90(1); TA 1988 s 24(1) 
leasehold interest (Scotland), CAA 2001 
ss 393W, 360(2), 393(4), 531(3) 
leasing (machinery and plant), CAA 2001 
s 105(1) 
legal privilege, CJPA 2001 s 65 
legatee, TA 1988 s 721(3); TCGA 1992 
s 64(2), (3) 
lessee (Schedule A), TMA 1970 s 19(3)(a); 
TA 1988 s 24(1) 
let (furnished holiday accommodation), TA 
1988 s 504(9) 
levy, TA 1988 s 76A(2) 
liabilities and indemnity insurance, TA 1988 
s 201AA; FA 1995 s 92 
liabilities (insurance company), TA 1988 
s 431(2) 
licence (oil taxation), TCGA 1992 s 196(5) 
licensed area, TCGA 1992 s 196(5), CAA 
2001 s 556(1) 
licensee (oil taxation), TCGA 1992 s 196(5) 
life— 
annuity, TA 1988 ss 539(3), 657(1) 
assurance business, TA 1988 ss 76(8), 
431(1), 431F 
interest, TCGA ‘1992 s 72 
reinsurance business, TA 1988 s 431C 
life insurance company, FA 2008 Sch 13 
para 1(2) 
life or endowment business, TA 1988 
s 466(1) 
light maintenance depot, CAA 2001 s 95(6) 
limited-budget film, CTA 2009 s 1184(2). 
limited partner, ITA 2007 s 106 
limited interest, TA 1988 s 701(3) 
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limited liability company, TA 1988 s 518(10) 
limited liability partnership, LLPA 2000 s 1 
limited partner, ITA 2007 s 103A 
limited partnership, TA 1988 ss 117, 118, 
363(2)(a) ; 
link company (group relief), TA 1988 
s 406(1)(a) 
linked assets, TA 1988 s 432ZA 
list price of car, ITEPA 2003 s 123 
living together (spouses), TA 1988 s 282 
loan— 
(beneficial), TA 1988 s 160(6) 
creditor, TA 1988 s 417(7)-(9) 
employment-related, ITEPA 2003 
ss 173(2), 174 
interest, TA 1988 s 486(12) 
pension scheme, payments from, FA 2004 
s 162 
loan relationship, CTA 2009 s 302 
local authority, TA 1988 s 842A; ITA 2007 
s 999 
local authority association, TA 1988 
s 519(3), ITA 2007 s 1000 
local constituency association, TCGA 1992 
s 264(2) 
local council, SI 2003/2682 reg 118(1) 
local enterprise agency, TA 1988 s 79; CTA 
2009 s 83(2) 
local enterprise company (Scotland), TA 
1988 s 79A 
local enterprise organisation, CTA 2009 
s 83(1) 
local government residuary body, TA 1988 
s 842A(2)(b) 
local holding company (controlled foreign 
companies), TA 1988 Sch 25 para 6(3) 
local land charges register, IA 1978 Sch | 
local reinsurance contract, TA 1988 Sch 25 
para 11(8) 
locked-in value, TA 1988 s 186(5) 
LOCOG, FA 2006 s 65(1) 
London borough, IA 1978 Sch 1 
long funding lease, CAA 2001 s 70G 
long lease, TA 1988 s 508B(7) 
long-life asset (machinery and plant), CAA 
2001 s 91 
long-life asset expenditure, CAA 2001 s 90 
long term business fund, TA 1988 s 431(2) 
long-term insurance fund, SI 2006/3271 
reg 6 
losses (profit-related pay), TA 1988 s 169(1) 
lower-paid employment, ITEPA 2003 s 217 
low rent, TA 1988 s 508B(7) 
lump sum payment (copyright), TA 1988 
s 535(11) 


machinery, RI 88 
machinery or plant lease, CAA 2001 s 70K 
magistrates’ court, [A 1978 Sch 1 
main residence— 
(capital gains tax), TCGA 1992 s 222(5) 
major change in nature or conduct of trade, 
TA 1988 s 768(4) 
majority interest (controlled foreign 
companies), TA 1988 Sch 24 para 4(3) 
managed service company, ITEPA 2003 
s 61B 
management expenses, TA 1988 
s 689A(1)(4) 
managers (distributing funds), TA 1988 
Sch 27 para 2(2)(d) 
managing agent, TA 1988 Sch 19A para 1; 
FA 1993 s 184(1) 
manufactured dividends etc, TA 1988 
Sch 23A, SI 1997/993 
manufactured interest, TA 1988 Sch 23A, 
SI 1997/992 
Maritime Training trust, SI 2000/2129 reg 2 
market garden land, TA 1988 s 832(1) 


market gardening, ITA 2007 s 996 
market value— 
(assets), TCGA 1992 Sch 11 para 6, 7; 
ITA 2007 ss 257(6), 382(3) 
(capital allowances), CAA 2001s 577(1) 
(capital gains tax), TCGA 1992 5 272(1) 
(employment-related loans, ITEPA 2003 
s 208 


(enterprise investment scheme), TA 1988 
s 312(5) 
(profit-sharing scheme), TA 1988 s 187(2) 
(qualifying investment), ITA 2007 s 438 
(share capital), TA 1988 s 251(3) 
married couple, TA 1988 s 151(2) 
married woman living with husband, TA 
1988 s 282 
master— 
disc, F(No 2)A 1992 s 43 
negative, F(No 2)A 1992's 43 
tape, F(No 2)A 1992 s 43 
material interest— 
(company), TA 1988 ss 168(11), 360A; 
TCGA 1992 Sch Al para 6A, 
ITEPA 2003 s 68 
(offshore fund), TA 1988 s 759 
(profit-related pay), TA 1988 Sch 8 
para 7(2) 
(profit-sharing scheme), TA 1988 s 187(3) 
(share option), TA 1988 s 187(3) 
material year of assessment (non-resident 
trust), FA 1984 Sch 14 para 13(5) 
MCI, SI 2006/2864 reg 1(2) 
member (Lloyd’s), TA 1988 s 457(1); FA 
1993 s 184(1) 
member (pension scheme), FA 2004 s 151 
members’ agent, FA 1993 s 184(1) 
members’ agent pooling arrangement, FA 
1999 s 83(1), (2) 
member’s pensionable salary, TA 1988 
s 629(2), 654(3) 
mental health case, SI 2008/2698 r 1(3) 
mentally disabled person, TCGA 1992 Sch 1 
para 1(6) 
Merchant Navy Training Board, 
SI 2000/2129 reg 2 
merger, TCGA 1992 s 181(2) 
mergers directive (EC), 90/434/EEC 
milk quota, TCGA 1992 s 155 Class 5 
mineral— 
assets, CAA 2001 s 397; PR 20/ 10/81 
deposits, CAA 2001 s 394(3): CTA 2009 
s 176(2) 
lease or agreement, TA 1988 s 122(6);, 
CTA 2009 s 274(1) 
royalties, TA 1988 s 122(5); TCGA 1992 
s 201, CTA 2009 ss 274(2), 275 
mineral exploration and access, CAA 2001 
s 396 BES 
mineral extraction trade, CAA 2001 s 394 


(2) 
minerals, CTA 2009 s 274(3) 
minibus, TA 1988 s 197AA(3); SI 2002/205 
reg 2 
minimum lease payments, CAA 2001 
s JOYE 
minimum wage legislation, TA 1988 s 175(4) 
mining rent, TA 1988 s 119(3) 
minor (PAYE settlement agreement), SP. 
5/96 
minority shareholder, ITTOIA 2005 s 397€ — 
mission (diplomatic), TA 1988 s 320(4) 
mobile telephone, TA 1988s ISSAA(2) 
modified appraisal licence, TA 1988 s 312(1) 
sai development licence, TA ea for 
s 312(1) : 
modified exploration licence, TA: — nsec 
s 312(1) “4 Hoe 
modified net income, ITA 2007 s 1025 Lyotesvr 
money debt, CTA 2009 s 303; SI ee jas) 
reg 2 ue Be toe OCCT 
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money laundering, PCA 2002 s 340, 

SI 2003/3075 reg 2, SI 2007/2157 reg 2 
money market fund, SI 1998/1870 reg 2(2) 
money market scheme, SI 2004/1450 reg 2 
money service business, SI 2003/3075 reg 2 
money service operator, SI 2003/3075 reg 2 
money’s worth, ITEPA 2003 s 62(3) 
motor car, TA 1988 s 168(5)(a) 
motor cycle, CAA 2001 s 268A(2); ITEPA 

2003 s 235(4) 
mutual business, TA 1988 s 491(9) 
mutual fund, FA 2008 s 40B 


national broadcasting company, FA 1991 
s 78(8); TCGA 1992 s 267(4) 

National Debt Commissioners, [A 1978 
Sch 1 

national insurance contributions, FA 2001 
Sch 22 para 31(1) 

national insurance number, SI 2003/2682 
reg 2(1) 

nationality groups, SI 2000/2129 reg 2 

negligible value, asset becoming of, TCGA 
1992 s 24(2), (3) 

net excess relief, ITTOIA 2005 s 142D 

net income, ITA 2007 s 23 

net PAYE income, SI 2003/2682 reg 3(1) 

net relevant earnings, TA 1988 ss 623(6), 
646 


new— 
association (constituency), TCGA 1992 
s 264 
consideration, TA 1988 s 254(1), TCGA 
1992 s 217(6) 
holding (pooling), TCGA 1992 ss 104(3), 
126(1) 


non-resident policy, TA 1988 Sch 15 
para 24(1) 
oil field, FA 2009 Sch 44 para 18 
parliamentary constituency, TCGA 1992 
s 264(1) 
society (friendly society), TA 1988 
s 466(2) 
nil payment notice, FA 2001 s 58(3) 
nominee (CGT), TCGA 1992 s 60 
non-active capacity, ITA 2007 s 74C 
non-active partner, ITA 2007 ss 103B, 112 
non-basis period, TA 1988 s 804(8) 
non-BLAGAB allowable losses, TCGA 1992 
s 210A(13) 
non-BLAGAB chargeable gains, TCGA 
1992 s 210A(13) 
non-cash voucher, TA 1988 ss 141(7), 203G, 
ITEPA 2003 s 84; SI 1994/1212 reg 6 
non-charitable expenditure, ITA 2007 s 543 
non-cumulative basis, SI 2003/2682 reg 2(1) 
non-deferred annuity, TCGA 1992 s 204(9) 
non-financial trade, FA 2000 Sch 15 para 11 
non-financial trading group, FA 2000 
Sch 15 para 12 
non-marketable securities, TCGA 1992 s 121 
non-qualifying distribution, TA 1988 
s 233(2) 
non-qualifying offshore fund, TA 1988 
s 760(1) 
non-resident, TCGA 1992 Sch 5B 
para 19(1) 
non-resident group, TCGA 1992 s 14(4) 
non-resident insurance company, 
SI 2003/2714 reg 2 
non-resident trust, FA 1984 s 70, Sch 14 
non-taxable consideration, TA 1988 
s 704E(3), FA 2004 s 123(1) 
non-trading credit, CTA 2009 ss 301(2), 746 
non-trading debit, CTA 2009 ss 301(2), 746 
non-trading income, TA 1988 Sch 25 
para 12(6) 
non-UK resident, ITA 2007 s 989 


non-voting fixed-rate preference shares, TA 
1988 Sch 25 para 2(7) 
normal commercial loan, TA 1988 Sch 18 
para 1(5) 
normal writing down allowance, CAA 2001 
s 126(1) 
Northern Ireland— 
licence, TA 1988 s 312(1) 
proceedings in, TMA 1970 s 58 
note-issuing company, FA 2005 s 83(3), 
SI 2006/3296 reg 5 
notice, SI 2003/2682 reg 2(1) 
notional winding-up, TA 1988 Sch 18 
para 3(2) 
nuclear site, FA 2001 Sch 22 para 3(3) 
nursing home, TA 1988 s 298(5), Sch 28B 
para 5(1) 


obtained by reason of employment (loan), 
TA 1988 Sch 7 Pt I 
occasional transaction, SI 2007/2157 reg 2 
occupational pension scheme, FA 2004 
s 150(5) 
official agent (consular), TA 1988 s 321(3) 
official computer system, SI 2003/282 
reg 1(2), SI 2007/792 reg 2 
official rate of interest, TA 1988 s 160(5), 
ITEPA 2003 s 181(1); SI 1989/1297 
reg 5 
officer, IRRA 1890 s 39 
offshore fund, TA 1988 ss 756A; FA 2008 
s 40A, CTA 2009 s 489 
offshore income gain, TA 1988 Sch 28 
paras 5, 6 
offshore infrastructure, CAA 2001 s 161A 
offshore installation, TA 1988 s 837C 
oil, TA 1988 s 502(1), CAA 2001 s 556 (3) 
oil and gas exploration and appraisal, TA 
1988 s 837B 
oil exploration, TCGA 1992 s 164N(1) 
oil exploration or exploitation, TCGA 1992 
Sch 3 para 7 
oil extraction activities, TA 1988 s 502(1) 
oil licence, CAA 2001 s 552(1) 
oil rights, TA 1988 s 502(1) 
oil rig— 
(enterprise investment scheme), TA 1988 
s 298(5) 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
(venture capital trust), TA 1988 Sch 28B 
para 5(1) 
old society (friendly society), TA 1988 
s 465(1) 
one estate, land managed as, TA 1988 ss 26, 


one-off transaction, SI 2003/3075 reg 2 

open-ended investment company, TA 1988 
s 468(2), FA 1995 s 152, CTA 2009 
s 488; SI 1998/1870 reg 2(2), 
SI 2006/964 reg 4 

operative event (pooling), TCGA 1992 
s 110(7) 

option, CTA 2009 s 580 

ordinary commuting, TA 1988 Sch 12A 
para 2(1) 

ordinary Schedule A business, CAA 2001 
s 16 

ordinary share, TA 1988 s 210(4); TCGA 
1992 s 126(1); ITA 2007 ss 257(1), 332 

ordinary share capital, TA 1988 s 832(1); 
TCGA 1992 s 228(9), Sch 5B 
para 19(1) 

ordinary trade debt, TA 1988 s 301(5) 

other payee, SI 2003/2682 reg 2(1) 

other payer, SI 2003/2682 reg 2(1) 

outgoing company— 

(capital gains), TCGA 1992 Sch 3 
para 9(2) 
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Words and Phrases 


out placement counselling, TA 1988 s 589A, 
B 


outstanding capital, TA 1988 Sch 25 
para 11(4)(e) 
overlap profits and losses vee D Cases I 
and II), TA 1988 s 63A 
overriding limit, SI 2003/2682 reg 2(1) 
overseas— 
company, TA 1988 s 759(6) 
customer, TA 1970 s 577(6) 
dividend, TA 1988 Sch 23A para 1; ITA 
2007 s 567 
group, RI 221 
life insurance company, TA 1988 s 431(1) 
pension scheme, FA 2004 s 150(7) 
property business CTA 2009 s 206 
public revenue dividend, TA 1988 s 45 
securities, TA 1988 s 732(4), Sch 23A 
para 1; ITA 2007 s 567 
State authority, TA 1988 s 88A(4) 
tax, TA 1988 s 804(8), Sch 23A para 1; 
ITA 2007 s 591(1) 
tax credit, TA 1988 Sch 23A para 1; ITA 
2007 s 591(1) 
territory, TA 1988 s 615(7) 
owned directly or indirectly, TA 1988 
s 838(2) 
owner of copyright, TA 1988 s 536(1) 


parallel pooling, TCGA 1992 s 112 
parent company, TA 1988 ss 173(3), 
293(3A)-(3F), FA 2003 Sch 23 
para 28; ITA 2007 ss 257(1), 332 
parental responsibility, TA 1988 s 155A(7) 
part disposal (CGT), TCGA 1992 s 21(2) 
partial depreciation subsidy, CAA 2001 
s 209 
participant (profit sharing scheme), TA 1988 
s 186(2) 
participant’s salary, TA 1988 s 187(5) 
participating company (share option 
scheme), TA 1988 Sch 9 para 1(4) 
participator, TA 1988's 417(1) 
partnership, PA 1890's 1 
passenger transport undertaking, TA 1988 
s 141(7) 
patent rights, TA 1988's 533(1), CAA 2001 
s 464 


pay (profit-related), TA 1988 s 169(1) 
PAYE income, ITEPA 2003 s 683 
PAYE records, SI 2003/2682 reg 97 
PAYE regulations, TA 1988 s 203L(3) 
payee, SI 2003/2682 reg 2(1) 
payer, SI 2003/2682 reg 2(1) 
paying agents, FA 2003 s 199(9): 
SI 2003/3297 reg 3 
payment (redundancy scheme), TA 1988 
Sch 21 para 1(1) 
payment day (accrued income scheme), TA 
1988 s 711(2) 
payment for group relief, TA 1988 s 402(6) 
payment not out of profits or gains brought 
into charge, TA 1988 s 350(2) 
payment (PAYE), TA 1988 s 203A 
pension, TA 1988 s 615(7); SI 2003/2682 
reg 2(1) 
pension business, TA 1988 s 431B 
pension commencement lump sum, 
SI 2006/135 
pension compensation provisions, 
SI 2006/575 reg 2 
pension payer, SI 2003/2682 reg 2(1) 
Pension Protection Fund, SI 2006/575 reg 3 
pension scheme, FA 2004 s 150(1) 
pensioner, SI 2003/2682 reg 2(1) 
Pensions Acts Funds, SI 2006/575 reg 3 
Pensions Acts levies, 3 
Pensions (Increase) Acts, TA 1988 s 615(7) 


pension tax credit withdrawal, aa 2)A 
1997 s 19 
period of absence (dwelling- house), TCGA 
1992 s 223(7) 
period of account— 
corporation tax, TMA 1970 ss 11(5), 
12AB(5) 
election for herd basis, TA 1988 Sch 5 
paras 2(6), 6(4) 
period of default (payment of taLh TMA 
1970 s 59C(12) 
period of retention (profit sharing scheme), 
TA 1988 Sch 10 para 2 
periodic compensation, SI 2006/575 reg 2 
periodical payment, TA 1988.s 347B(7) 
periodical return (insurance company), TA 
1988 s 431(1), SI 2006/3271 reg 6 
permanent establishment, FA 2003 s 148 
permanent interest bearing share, TCGA 
1992 s 117€11)(b),(12) 
permanent workplace, TA 1988 Sch 12A 
para 4, ITEPA 2003 s 339(2) 
person— 
abroad, ITA 2007 s 718 
chargeable (redundancy scheme), TA 
1988 Sch 21 para 1(1) 
involved in providing accommodation, 
ITEPA 2003 s 112 
person with parental responsibility, 
SI 2005/3448 reg 2 
personal company, TCGA 1992 Sch 6 
para 1(2) 
personal equity plan (EP), TA 1988 cysienk 
TCGA 1992 s 15 
personal injuries, TA 1988 s 329(4) 
personal representative, TA 1988's 701(4); 
ITA 2007 s 989; CTA 2009 s 968 
plain vanilla contract, CTA 2009 s 708 
plan investment, SI 1989/469 reg 2(1) 
plan investor, SI 1989/469 reg 2(1) 
plan manager, SI 1989/469 reg 2(1) 
pleasure craft— 
(enterprise investment scheme), TA 1988 
s 298(5) 
(entrepreneurs’ relief) TCGA 1992... 
s 164N(1) 
(venture capital trust), TA 1988 Sch 28B_ 
para S(1) 
policy (insurance), TA 1988 s 466(2), Sch AS 
para 14 
political party, TCGA 1992 s 264(8) 
pollution of controlled waters, FA 2001 | 
Sch 22 para 31(1) 
post-announcement interest, FA 2005. 
s 72(8) 
post-announcement loss, FA 2005 ens? 
post-cessation receipt, CTA 2009 ss 190,282 
post-war credits, FA 1972s 131 | : 
potential lost revenue, FA 2007 Sch 24 
para 5 
pre-direction period (controlled foreign 
companies), TA 1988 Sch 24 pata x). 
pre-FA 2002 assets, CTA 2009 s 881 | 
preference dividend, TA 1988 N 832(1) 
preference share— 
(bonus issue), TA 1988 s 210(4) _ : 
(pooling), TCGA 1992 Sch 2 para ay 
premises— 
(controlled foreign companies), TA” 1988 
Sch 25 para 7(2) 
(property income), CTA 2009 $291(2)" 
(Schedule A), TA 1988 s 24(1) aru 19 
(seizure), CJPA 2001 ‘S me Siena + 


premium— Ad (Ey Lt 
Cnet buildings), CAA 20082 giiben ic 
UOC ATO aideb ee j-n10.0 


Gndueeial buildings), CAA’ 2001's 326(1)- me 
(lease), TA 1988 s 24(1), aan re (OSs e18q 


(property income), CTA 2009 s 247(1) AU-non 
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premiums trust fund (Lloyd’s)— 
corporate members, FA 1994 s 220(1) 
individual members,-TA 1988 s 457(1); 
FA 1993 s 184(1) 
prescribed assets, TCGA 1992 ss, 159 
pre-transaction ruling, PR 26/9/96 
previous owner, TA. 1988 Sch 28 para 4(3) 
price of ear, ITEPA 2003 s 122 
primary dividend (controlled foreign 
companies), TA 1988 Sch 26 
para 6(1)(c) 
primary fund, TA 1988 Sch 27 para 6(1)(a) 
primary legislation, HRA 1998 s 21 
primary period (charity: non-qualifying 
expenditure), TA 1988 Sch 20 
para 11(a) 
principal, TA 1988 s 23(7) 
principal Act, TMA 1970s 118(1) 
principal company, TA 1970 s 272(1)(c): 
ITA 2007 s 591(1) 
principal member (controlled foreign 
companies), TA 1988 Sch 25 
para 15(2) 
principal private residence— 
(CGT), TCGA 1992 s 222(5) 
prior five years (loss hobby farming), TA 
1988 s 397(S) | 
prior period of loss, TA 1988 s 397(5) 
private travel, TA 1988 Sch 12A para 2(2) 
private use, TA 1988 ss 159AC(5), 168( (S)\(/), 
— GAMA. 
Privy Council, IA 1978 Sch 1 
proceeds of realisation, CTA 2009 s 739 
process, PR 25/3/81 
product obtainable from the living animal, 
TA 1988 Sch 5 para 8(3); CTA 2009 
s 110(2) . 
production expenditure, FA 2006 s 34 
production herd, TA 1988 Sch 5 para 8(5); 
CTA 2009 s 110(1) 
profit-related— 
pay, TA 1988 s 169(1) 
pay scheme, TA 1988 s 169(1) 
profit share agency arrangements, CTA 2009 
s 501(3) 
profit share return, FA 2005 s 49(2) 
profit sharing scheme (approved), TA 1988 
s 187 
profits— 
(capital gains tax), TMA 1970 s 29(8)(d); 
TCGA 1992 s 170(1) 
(corporation tax), TMA 1970 s 29(8)(c); 
TA 1988 s 6(4)(a); CTA 2009 s 2(2) 
(income tax), TMA 1970 s 29(8)(a) 
(profit-related pay), TA 1988 s 169(1) 
profits available for distribution (purchase of 
own shares), TA 1988 s 221(7) 
profits chargeable to tax, CAA 2001 
s 105(3) 
profits or assets available for distribution 
(group relief), TA 1988 Sch 18 
para 1(1).- . 
profits or gains, ITA 2007 s 989 
proper officer (company), TMA 1970 
s 108(3) ' 
property, ITEPA 2003 s 113 
property business CTA 2009s 204 
property development, TA 1988 s 298(5), 
Sch 28B para 5(1);TCGA 1992 
s 164N(1) 
property investment business, SI 206/964 
reg 69F 
property investment LLP, TA 1988 
s 842B(1); ITA 2007 s 1004 
property rental business, FA 2006 s 104, 
SI 2006/964 reg 69H a 
protected leasing, CAA 2001 s 105(5) 
SP ore benefits (trade union), ek 1988 
467(2) 


provision of foster care, FA 2003 Sch 36 
para 4 

provision of qualifying benefits, FA 2003 
Sch 24 para 2 

PSA, SI 2003/2682 reg 2(1) 

public company (profit-related pay), TA 
1988 s 180(4) 

public lending right, TA 1988 s 537 

public service pension scheme, FA 2004 
s 150(3) 

public transport road service, TA 1988 
s 197AB(2) 

public revenue, TA 1988 s 45 

public revenue dividend, TA 1988 s 45; TA 
1988 s 512(3) 

purchase and resale arrangements, CTA 
2009 s 501(3) 

purchase of own shares, TA 1988's 219(1) 


purchased life annuity, TA 1988 s 657(1), 
FA 2008 Sch 13 para 1(2) 


qualifying— 
accounting period (election for herd 
basis), TA 1988 Sch 5 paras 2(6), 
6(4) 
award (criminal injuries), TA 1988 
s 329C(1) 
beneficiary, FA 1985 s 70(3)(b) 
body, FA 2002 Sch 12 para 18 
borrower (MIRAS), TA 1988 s 376(1) 
buildings, CAA 2001 ss 393C(1), 360C 
business activity, TA 1988s 289(2); 
TCGA 1992 Sch 5B para 19(1) 
business premises, CAA 2001 s 360D 
certificate of deposit (deposit-taker), TA 
1988 s 482(6); ITA 2007 s 985 
change of ownership of company, TCGA 
1992's 184C 
childcare, ITEPA 2003 s 318C 
company, TA 1988 s 298(3); TCGA 1992 
s 164G, Sch Al paras 6, 22(1), 
Sch 5B para 19(1). ITA 2007 s 180; 
PR 2/12/96 
co-production, FA 2006 s 36; CTA 2009 
s 1186 
corporate bond, TCGA 1992 s 117 
disposal (retirement relief), TCGA 1992 
Sch 6 para 4(1) 
distribution, ITA 2007 s 989 
distribution (ACT), TA 1988 s 14(2) 
donation, ITA 2007 s 416 
exchange of shares, FA 2000 Sch 14 
para 60 
expenditure— 
(dredging), CAA 2001 s.485 (1) 
(business premises renovation 
allowances), CAA 2001 s 360B 
(flat conversion), CAA 2001 s 393B 
(externally provided workers), CTA 
2009 s 1128 
(industrial buildings), CAA 2001 s 292 
(know-how allowances), CAA 2001 
s 454(1) 
(mineral extraction allowances), CAA 
2001 s 395 
(patent allowances), CAA 2001 s 468 
(research and development 
allowances), CAA 2001 s 439 
trade, CAA 2001 s 469 
expenses, FA 2003 Sch 24 para 2 
film, F(No 2)A 1992 s 43 
film expenditure, ITA 2007 ss 74D, 103D 
flat, CAA 2001 s 393D 
fund (offshore), TA 1988 Sch 27 para 6(2) 
holiday accommodation, CTA 2009 s 265 
holding (venture capital trust), TA 1988 
Sch 28B 
hotel, CAA 2001 s 279 
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qualifying — contd 
individual (enterprise investment scheme), 
TA 1988 s 291 
insurance contract, ITEPA 2003 ss 349, 
560 


interest, TA 1988 s 356D(1) 
interest in land, ITA 2007 s 433 
investment— 
(enterprise investment scheme), TCGA 
1992 Sch 5B para 1(2), (4) 
(entrepreneurs’ relief), TCGA 1992 
s 164A(8) 
(venture capital trust), TCGA 1992 
Sch 5C para 1(2), (4) 
investor, ITA 2007 s 162 
land remediation expenditure, CTA 2009 
s 1144 
land remediation loss, CTA 2009 s 1152 
lender, TA 1988 s 376(4)-(6) 
loan (capital one tax relief), TCGA 
1992 s 253(1) 
maintenance payment, TA 1988 347B(1) 
maximum (limited loan), TA 1988 
s 367(5) 
meal, SI 2002/205 reg 3(3) 
office (MP’s annuity premium), TA 1988 
s 629(2) 
office or employment (taper relief), 
TCGA Sch Al para 22(1) 
oil field, FA 2009 Sch 44 para 20 
options, TCGA 1992 s 143(2); FA 2000 
Sch 14 para 1 
overseas transfer, SI 2006/3271 reg 6 
overseas transfer scheme, FA 2002 s 66(6) 
period— 
(employee share ownership trusts), FA 
1989 s 64(4A) 
(entrepreneurs’ relief), TCGA 1992 
164A(9) 
(work done abroad), TA 1988 Sch 12 
para 3 
period of account (election for herd 
basis), TA 1988 Sch 5 paras 2(6), 
6(4) 
premium (retirement annuity), TA 1988 
s 620(1) 
securities (pooling), FA 1983 Sch 6 
para 1(2) 
ship, CAA 2001 s 151 
subsidiary (venture capital trust), TA 
1988 Sch 28B paras 10, 10A, 10B 
taxpayer, TA 1988 s 798(4) 
time— 
(enterprise investment scheme), TCGA 
1992 Sch 5B para 1(3) 
(venture capital trust), TCGA 1992 
Sch 5C para 1(3) 
time deposit (deposit-taker), TA 1988 
s 482(6) 
trade— 
dredging, CAA 2001 s 484(2) 
(enterprise investment scheme), TA 
1988 s 297 
(entrepreneurs’ relief), TCGA 1992 
ss 1641, 164J; PR 2/12/96 
industrial buildings allowance, CAA 
2001 s 274 
(venture capital trust), TA 1988 
Sch 28B paras 4, 5 
trust, TA 1988 s 329C(1) 
vehicle, TA 1988 Sch 12AA para 3(1) 
year of assessment (election for herd 
pede TA 1988 Sch 5 paras 2(6), 
4) 
90% subsidiary, ITA 2007 ss 190, 301 
quota share contract (Lloyd’s)— 
corporate members, FA 1994 s 225 
individual members, FA 1993 s 178(4) 
quoted Eurobond, TA 1988 s 349(4) 
quoted option, TCGA 1992 s 144(8) 


quoted securities, TCGA 1992 s 146(4) 


railway asset, CAA 2001 s 95(2) 
railway business, CAA 2001 s 95(3) 
railway track, CAA 2001 s 95(6) 
rate applicable to trusts, TA 1988 s 686(1A) 
Ratings Task Force, SI 2000/2129 reg 2(1) 
readily convertible asset, TA 1988 s 203F(2) 
Real Estate Investment Trust, FA 2006 
s 103(3) 
realisation, CTA 2009 s 734 
rebasing to 31 March 1982, TCGA 1992 
s 35 Sch 3 
rebate amount (accrued income scheme), 
TA 1988 s 713(5), (6), (8), (9) 
receipt (Sch E), TA 1988 s 202B 
receiving agent, SI 2003/3297 reg 6 
reckonable aggregate value (life policy), TA 
1988 s 546 


reckonable date (interest on overdue tax), 
TMA 1970 s 86(3), (3A), (5) 
recognised futures exchange, TCGA 1992 
s 288(6) 
recognised investment exchange, TA 1988 
s 841(3), TCGA 1992 s 285 : 
recognised stock exchange, TA 1988 
s 841(1); ITA 2007 s 1005 
reconventioning, SI 1998/3177 reg 2(1) 
recoverable summarily as a civil debt, TMA 
1970 s 65(4) 
recovery of capital, TA 1988 s 360(1), (2) 
redemption date (deep discount securities), 
TA 1988 Sch 4 para 1 
reduction of share capital, TCGA 1992 
s 126 
redundancy payment, TA 1988 ss 90, 580(1) 
regional development grant, TA 1988 s 92(3) 
registered— 
friendly society, TA 1988 s 465A(3), 
SI 1998/1870 reg 2(1) 
asa and provident society, TA 1988 
86(12) 
Norte Ireland housing association, 
TCGA 1992 s 220(2) 
pension scheme, FA 2004 s 150(2) 
scheme (profit-related pay), TA 1988 
s 169(1) 
trade union, TA 1988 s 467(4) 
regulated transaction, SI 2007/2157 reg 2 
regulating trustee (Lloyd’s), FA 1994 
s 230(1) 
reinsurance to close, TA 1988 
s 450(5), (SA)— 
contract, FA 2000 107(7) 
reinvestment relief, TCGA 1992 s 164A 
related— 
assets, TA 1970 s 342 
company, TA 1988 Sch 25 paras 4(2), 
19(2) 
costs (work related training), TA 1988 
s 200B 
policy, TA 1988 Sch 15 para 17(2)(6)(ii) 
parties, CTA 2009 s 835 
tax-credit (pinchade and sale of 
securities), TA 1988 s rele 
relative— 
(child), TA 1988 s 275 aus 
close relative, FA 1984 Sch 14 para 0) 
(company reconstruction), TA 1988 
s 344(5) a 
release pie (appropriated shares), TA 1988 
pull 
relevant— LT ieroenzeve 
allowable expenditure (indexation «| ts 
allowance), TCGA 1992 s 53(2)') 
allowance, TA 1988 Sch 26 para 1(3)) 
amount (profit sHaxing a TA 1988) 290) 0%4 
s 187(2) sat) 2 Thawed tsbivor 
annuity, SI 2006/129 reg 2 (L)Tob2 
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relevant — contd 
arrangement or compromise (debts: 
voluntary arrangement), TA 1988 
s 94(2) 
beneficiary (friendly society), TA 1988 
Sch 15 para 3(8) 
benefit, FA 1984 Sch 14 para 5 
business (money laundering), 
SI 2003/3075 reg 2 
business assets, TCGA 1992 s 169L(2) 
capital payments, TA 1988 ss 541(5), 
543(3) 
cash dividend, TA 1988 s 251(4) 
company— 
(ventures capital trust), TA 1988 
Sch 28B para 1(1) 
date (termination payment), TA 1988 
Sch 11 para 15 
deposit, TA 1988 s 481(4) 
derelict land remediation, CTA 2009 
s 1146A 
employment (work related) training, TA 
1988 s 200B(6) 
European institution, TA 1988 s 840A(2) 
exchange gain, CTA 2009 ss 328B, 606B 
exchange loss, CTA 2009 ss 328B, 606B 
expenditure, of company, TA 1988 
s 803(4) 
foreign holdings, TA 1988 s 18(3C) 
former employees, SI 2000/2089 reg 2(1) 
holding (venture capital trust), TA 1988 
Sch 28B para 1(1), (2) 
housing association, TCGA 1992 s 259(3) 
income of company, TA 1988 Sch 19 
para | 
income-producing assets, FA 2008 s 40F 
interim claim, TA 1988 s 369(9), Sch 14 
para 7(5) 
international organisation, TA 1988 
s 840A(3) 
journey, SI 2002/205 reg 4(2) 
linked liabilities, FA 1990 Sch 8 para 1 
land, CAA 2001 s 173(2) 
land remediation, CTA 2009 s 1146 
loan interest (mortgage interest relief), 
TA 1988 s 370(1) 
maximum, TA 1988 Sch 26 para 2(3) 
minor, FA 2005s 39 
Netherlands Antilles subsidiary, FA 1989 
s 116(3) 
overseas employees, SI 2000/2089 reg 2(1) 
partner, TMA 1970 Sch 1A para 1 
payee, SI 2003/3297 reg 7 
payment— 
(company payments not distributions), 
TA 1988 Sch 16 para 1 
payments to subjects of clinical trial, 
CTA 2009 s 1140 
period— 
(enterprise investment scheme), TA 
1988 s 312(1A); TCGA 1992 
Sch 5B para 19(1) 
ownership, of, TCGA 1992 Sch Al 
paras 2, 22(1) 
research and development, FA 2002 
Sch 13 para 5 
scholarship, TA 1988 s 165(6) 
securities (indexation allowance), TCGA 
1992 s 108(1) 
statement, TMA 1970 ss 8(1C), 11(2B) 
transaction (corporate bond), FA 1984 
Sch 13 para 7(1) 
trustees, TMA 1970s 107A; TCGA.1992 
s 65(4) 
UCITS, 1998/1870 reg 2(2) 
voting power, TA 1988 s 790(9) 
year of assessment (attributed gain), FA 
1984 Sch 14 para 1(1) 


relief (tax credit), TA 1988 s 709(2A) 


reliefs from income tax, SI 2003/2682 
reg 2(1) 
remitted to the United Kingdom, ITA 2007 
s 809L 
remuneration— 
(agency worker), TA 1988 s 134(7) Sch 29 
para 6, ITEPA 2003 s 47(3) 
renewals allowance (CGT loss relief), 
TCGA 1992 s 41(5) 
renewables obligation certificate, TCGA 
1002 s 263ZA(2); ITTOIA 2005 
s 782B(2) 
rent— 
(agricultural buildings allowance), CAA 
2001 s 390(2) 
(mining), TA 1988 s 119(3) 
(Schedule A), TA 1988 s 24(6) 
(self-build society), TA 1988 s 489(11) 
rent receivable for UK electric-line wayleave, 
CTA 2009 s 278 
rent receivable in connection with s 39(4) 
concern CTA 2009 s 271 
rentcharge, TCGA 1992 s 37(3) 
renominalisation, SI 1998/3177 reg 2(1) 
reorganisation of share capital, TCGA 1992 
s 126(1) 
repayment of tax (tax credit), TA 1988 
s 709(2A) 
repayment provision, TA 1988 s 76B 
repo agreements, TA 1988s 731(2D) 
research and development, TA 1988 s 837A; 
CTA 2009 s 1041 
(allowance), CAA 2001 s 437 
(enterprise investment scheme), TA 1988 
s 312(1) 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
(venture capital trust), TCGA 1992 
Sch 28B para 5(1) 
research institution— 
generally, ITEPA 2003 s 457 
meaning, ITEPA 2003 s 452 
reserve forces, SI 2003/2682 reg 122(2) 
reserve pay, SI 2003/2682 reg 122(1) 
reservist, SI 2003/2682 reg 122(1) 
residence— 
(building; interest relief), TA 1988 
s 356D(2) 
(company), TMA 1970s 12AA(1), FA 
1988 s 66 
(individual), TA 1988 ss 334-336; TCGA 
1992 s9 
(personal representatives), FA 1989 s 111; 
TCGA 1992 s 62(3) 
(trustees), FA 1989 s 110; TCGA 1992 
ss 69(1), 80, 81 
resident group, RI 221 
residential care home, TA 1988 s 298(5), 
Sch 28B para 5(1) 
residual entity, SI 2003/3297 reg 4 
residual or scrap value, TCGA 1992 s 44(2) 
residuary income, TA 1988 s 696(2) 
residue of qualifying expenditure, CAA 
2001 ss 313, 393L 
retail distribution, TA 1988 s 297(3) 
retail prices index, TA 1988 s 833(2) 
retained profit, SI 2006/3296 reg 10 
retirement annuity contract, ITEPA 2003 
s 606 
retraining course expenses, ITEPA 2003 
s 311(2) 
return, TMA 1970s 118(1) 
return (of property), CJPA 2001 s 66(1) 
return period (company distribution), TMA 
1970 s 87(6) 
reversion (Scotland), TA 1988 s 24(5) 
revocable (settlement), TA 1988 s 681(4) 
ring fence income (oil taxation), TA 1988 
ss 492(2), 502(1) 
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ring fence profits (oil taxation), TA 1988 
s 502(1) 
ring fence trade, CAA 2001 s 162 
road fuel gas, ITEPA 2002 s 171(2) 
roll-over relief— 
(business assets, replacement of), TCGA 
1992 s 152, 153A 
(employee share ownership trust), TCGA 
1992 s 227 
(enterprise investment scheme), TCGA 
1992 Sch 5B 
(entrepreneurs’ relief), TCGA 1992 
s 164A 
(venture capital trust) TCGA 1992 
Schis€ 
royalty, FA 2002 Sch 29 para 139; CTA 
2009 s 714 
Rules of Court, IA 1978 Sch 1 


safe manning document, SI 2000/2129 
reg 2(1) 
salary— 

(profit sharing scheme), TA 1988 s 187(5) 
sale and finance leaseback, CAA 2001 s 221 
sale and repurchase of securities— 

accrued income scheme, TA 1988 s 727A 

repos, TA 1988 ss 730A, B; TCGA 1992 

s 263A 
savings certificates, TA 1988 s 46(6); TCGA 
1992 s 121; CTA 2009 s 1281(3) 
savings income, FA 2004 s 107(7); ITA 2007 
s 18; SI 2003/3297 reg 8 
savings rate, ITA 2007 s 7 
SAYE option scheme, ITEPA 2003 Sch 3 
para 2 
Schedule A business, TA 1988 s 832(1); 
CAA 2001 s 16; ITA 2007 s 989 
Schedule F— 
trust rate, TA 1988 s 686(1A) 
type income, TA 1988 s 686(5A) 
scheme— 
administration employer payments, FA 
2004 s 180 

administration member payments, FA 
2004 s 171 

administrator, FA 2004 s 270; ITA 2007 
s 989 

chargeable payment, FA 2004 s 241 

employer (profit-related pay), TA 1988 
s 169(1) 

profit-related pay, TA 1988 s 169(1) 

profit sharing, TA 1988 s 186 Sch 9 

reconstruction, TCGA 1992 Sch 5AA 
(redundancy), TA 1988 Sch 21 para 1(1) 
share option, TA 1988 s 185 Sch 9 
scholarship— 
(benefit in kind), TA 1988 s 165(6) 
(income), TA 1988 s 331(2) 
scientific research, TA 1988 s 508(3) 
Scottish local enterprise company, CTA 
2009 s 83(4) 

Scottish trusts, application of Income Tax 
Acts to, FA 1993 5 118 

sea walls, TA 1988 ss 30, 31 


seafarer, employment as, ITEPA 2003 s 384 
securities— 
(accrued income scheme), TA 1988 
s 710(2)-(4), (7)-(9) 
(conversion), TCGA 1992 s 132(3)(b) 
(dealers in), TA 1988 s 471(4) 
(distribution), TA 1988 s 254(1) 
(employment income), ITEPA 2003 
s 420(1) 
(foreign holdings), TA 1988 s 18(3C) 
(information), TMA 1970 ss 23(3), 24(4) 
(pooling), FA 1985s 68(7) 
(stockjobber), TMA 1970 s 21(7) 
(taper relief), RI 230 


securities — contd 
(transactions in), TMA 1970s 21(7); TA 
1988 s 709(2) 
(venture capital trust), TA 1988 
s 842AA(12) 
securities fund, S SI 1989/469 reg 2(1), I 
1998/1870 reg 2(2) 
securities house, CTA 2009 s 709. 
securitisation company, FA 2005 ss 83(2), 
84(2), SE 2006/3296 reg 4 
security, SI 1989/469 reg 2(1) 
security asset, FA 1989 s 113 
security service, FA 1989 s 113 
seized property, CJPA 2001 s 66(1) 
self-build society, TA 1988 s 489(11) 
self-governing colony, TA 1988:s 320(4) 
senior accounting officer, FA 2009 Sch:46 
para 16 
separate enterprise principle, CTA 2009 
s 31(3) 
separated, TA 1988 s 367(1) 
service mark, TA 1988 s 83 
pe property, TCGA 1992 s 68; ITA 2007 
466 


ciao TA 1988 ss 670I, 720(8) 
settlement day (accrued income scheme), TA 
1988 s 712 
settlor, TA 1988 s 660G (1); TCGA 1992 
s 97(7), Sch 5 para 7; SI 2000/2089 
reg 2(1 
shadow ACT, SI 1999/358 reg 3(3) 
share— 
(distributions), TA 1988 s 254(1) 
interest (industrial etc societies), TA 1988 
s 486(12) 
(option scheme), TA 1988 s 187(2)«19 
ordinary, TCGA 1992 Sch 5B. para 19(1) 
(profit-sharing scheme), TA 1988 s 187(2) 
(taper relief), TCGA 1992 Sch Al : 
para 22(1) 
(tax advantage), TA 1988 s 1045(3). 
share incentive plan, ITEPA 2003 s 488(4) 
shared additional pension, F(No 2)A 2005 
s 8(9) 
shared additional pension lump sum 
pension, F(No 2)A 2005 s 9(2) 
shared van, ITEPA 2003 s 156 
sharer’s limit, TA 1988 s 356A(3) 
ship, FA 2000 Sch 22 para 142, ITEPA 2003. 
s 385 


ship, avattnne CAA 2001 s 151 

short rotation coppice, FA 1995s 154(2) 
shorthold tenancy, TA 1988 s 508B(7) 
short-life asset, CAA 2001 s 83 
short-term lease, CTA 2009 s 216 
short-term leasing, CAA 2001's 121 
short-term letting, CAA 2001 s 393D(2) | 
sideways relief, ITA 2007 ss 60(4), 103(1), 

790(3) 
simple redenomination, SI 1998/3177 

reg 2(1) 
similar securities, TA 1988 s 709(4) 

SIP (share incentive plan) code, ITEPA 2003 

s 488(3) 
site preparation expenditare: CTA 2009 

s 144(2) 
small (capital gains tax), RI 164 
small company, CTA 2009 s 931S — shat QUT 
small lump sum retirement benefits scheme, 

ESC A95 vss 
small oil field, FA 2009 Sch 44 para’ 21 aber 
small or medium-sized enterprise, FA’ 2000° 

Sch 20 para 2, CTA 2009 s 11195 991 

ST 2006/1543 reg 4 
small self-administered scheme, _ BLMRRL 2TIOU 

SI 1991/1614 tég 2 & °8°! AT gawoq gattov 
social security income, ITEPA 2003's 657 to 7 
social security lump sum pension, F(No 2)A 

2005 s 9(1) Of AT (tbeto x3) tsilsr 
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software or consumable items, CTA 2009 
s 1125 
sound recording— 
(corporation tax treatment), FA 2006s 50 
(enterprise investment scheme), TA 1988 
s 298(5) 
(entrepreneurs’ relief), TCGA 1992 
s 164N(1) 
(venture capital trust), TA 1988 Sch 28B 
para 5(1) 
source, (Sch D Case III), RI 58 
space station, TCGA 1992 s 155 Class 3 
spacecraft, TCGA 1992 s 155 Class 3 
special rate expenditure, CAA 2001 s 104A 
special reserve fund, TA 1988 s 452; FA 
1993 s 175; Sch 20 
special withholding tax, FA 2004 s 107(3) 
specified disclosure obligations, 
STI 2007/2157 reg 2 
specific disposition, TA 1988 s 701(5) 
specific employment income, ITEPA 2003 
s 7(4) 
specified retirement age, ITEPA 2003 Sch 2 
para 99 
spin-out agreement, ITEPA 2003 s 451(1) 
sporting rights, TA 1988 s 29(5) 
STCW Convention, SI 2000/2129 reg 2(1) 
staffing costs, CTA 2009 ss 1123, 1170 
state pension lump sum, F(No 2)A 2005 
s 9(2 
starting rate, ITA 2007 s 6(2); SI 2003/2682 
reg 2(1) 
starting rate limit, ITA 2007 s 20(1) 
statutory— 
accounts, FA 2002 Sch 26 para 52 
corporation, TA 1988 s 581(5) 
increases (pension), TA 1988 s 616(4) 
insolvency arrangement, ITTOIA 2005 
s 259 
redundancy scheme, TA 1988 s 572(3) 
shorthold tenancy, TA 1988 s 508B(7) 
tenancy, TA 1988 s 508B(7) 
steep reduction annuity, TA 1988 s 437A 
stock exchange, TA 1988 s 841(1), (2) 
stock lending arrangement, TA 1988 
s 736B(3), Sch 23A; ITA 2007 s 568 
stop loss insurance (Lloyd’s)— 
corporate members, FA 1994 s 225 
individual members, TA-1988 s 450(4); 
FA 1993's 178 
straddling accounting period, SI 1999/358 
reg 3(3) 
standard case, SI 2009/273 r 1(3) 
straddling year of assessment, FA 2005 
s 72(8) 
street works, TA 1988's 367(1) 
strip, CTA 2009 s 403 
structure, PR 10/92 
structured finance arrangement, TA 1988 
ss 774A, 774C 
sub-contractor, CTA 2009 s 1133 
sub-contractor (construction industry), TA 
1988 s 560(1) 
sub-contractor payment, CTA 2009 
s 1133(1) 
subordinate interest, CAA 2001 ss 326(1), 
390(1) 
subordinate legislation, HRA 1998 $21 
subsidiary— 
(company distribution), TA 1988 s 209(4) 
(company reconstruction), TA 1988 
s 344(3)(b) 
(double taxation relief), TA 1988 s 792(2) 
(enterprise investment scheme), TA 1988 
s 312(1) 
51 per cent, TA 1988 ss 246K(12), L(6), 
312(1), 838(1)(a); ITA 2007's 989 
75 per cent, TA 1988 s 838(1)(b), ITA 
2007s 989. 
90 per cent, TA 1988 s 838(1)(c) 


subsidised expenditure, CTA 2009's 1138 
subsistence (work-related training), TA 1988 
s 200C(7) 
substantial shareholding, TCGA 1992 
Sch 7AC para 8 
successor, TMA 1970 Sch 1A para 1 
suckler cow premium quota, TCGA 1992 
s 155 Class 6 
sums payable or paid, TA 1988 s 701(12) 
Supreme Court, IA 1978 Sch 1 
surcharge on unpaid income tax, CGT, 
TMA 1970 s 59C 
surplus— 
advance corporation tax, TA 1988 
s 239(3), SI 1999/358 reg 3(3) 
franked investment income, SI 1999/358 
reg 3(3) 
funds (credit union), TA 1988 s 487(5) 
syndicate, TA 1988 Sch 19A para 1(1); FA 
1993 s 184(1) 
syndicate profit or loss, FA 1993 Sch 20 
para 1(1) 


table date, TMA 1970 s 86(3A), (4) 

taper relief, TCGA 1992 s 2A 

tax, TMA 1970s 118(1); TA 1988 s 832(3) 

tax accountant, TMA 1970 s 20D(2) 

Tax Acts, IA 1978 Sch 1; TA 1988 s 831(2) 

tax advantage, TA 1988 s 709(1), TCGA 
1992 s 184D 

tax adviser, SI 2007/2157 reg 3 

tax avoidance scheme, CAA 2001 s 570A(3) 

tax credit, TA 1988 s 231, F(No 2)A 1997 
ss 19-36, Sch 4; ITA 2007 s 989, CTA 
2009 s 1115; SI 1989/469 reg 2(1) 

tax credit relief, TA 1988 s 792 

tax exempt business, SI 2007/2145 regs 2, 5 

tax exempt life or endowment business, TA 
1988 s 466(2) 

tax-exempt special savings account 
(“TESSA”), TA 1988 s 326A(2), 
SI 1998/1870 reg 2(1) 

tax-exempt tariffing receipts, OTA 1983 
s 6A 

tax-free transfer (historic building), TA 1988 
s 694(7) 

tax month, SI 2003/2682 reg 2(1) 

tax neutral transfer, FA 2002 Sch 29 
para 140; CTA 2009 s 776 

tax not deducted because of overriding 
limit, SI 2003/2682 reg 2(1) 

tax period, SI 2003/2682 reg 2(1) 

tax quarter, SI 2003/2682 reg 2(1) 

tax relief certificate, ITA 2007 s 348(1) 

tax representative— 

(personal equity plan), TA 1988 s 333A 
(tax exempt special savings account), TA 
1988 s 326D 

tax return, CAA 2001 s 3(3) 

tax tables, SI 2003/2682 reg 2(1) 

tax unpaid, TMA 1970 s 94(7) 

tax week, SI 2003/2682 reg 2(1) 

tax year, TA 1988 Sch 11 para 15; ITA 2007 
s 4(4) 

taxable earnings, ITEPA 2003 s 10(2) 

taxable jobseekers’ allowance, SI 2003/2682 
reg 148 

taxable payments, SI 2003/2682 reg 2(1) 

taxable specific earnings, ITEPA 2003 
s 10(3) 

taxed income (insurance company), TA 1988 
s 437(3) 

taxed lease, CTA 2009 s 227(4) 

Taxes Acts, TMA 1970 s 118(1) 

technical provisions, SI 2001/1757 reg 7 

telepoint telephone, TA 1988 s ISSAA(5) 

temporary tax, PCTA 1968 s 2(2) 

temporary workplace, TA 1988 Sch 12A 
para 4 
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tenant (holiday accommodation), TA 1988 
s 504 (9) 
tenant’s repairing lease, TA 1988 s 24(6) 
term assurance business, SI 2000/2089 
reg 2(1) 
terminal loss, FA 1970 Sch 6 para 4(3); TA 
1988 s 388(1) 
termination award, SI 2003/2682 reg 91 
territorial group, RI 221 
terrorist financing, SI 2007/2157 reg 2 
test day, CTA 2009 ss 328C, 606C 
tested expense amount, FA 2009 Sch 15 
para 70 
tested income amount, FA 2009 Sch 15 
para 71 
tied premises, TA 1988 s 98(2) 
tonnage tax company, FA 2000 Sch 22 
para 2 
tonnage tax group, FA 2000 Sch 22 para 2 
total additional pay to date, SI 2003/2682 
reg 2(1) 
total foster care receipts, FA 2003 Sch 36 
para 5 
total income, ITA 2007 ss 23, 31 
total net tax deducted, SI 2003/2682 reg 2(1) 
total payments to date, SI 2003/2682 
reg 2(1) 
total profits, TA 1988 s 834C 
total tax to date, SI 2003/2682 reg 2(1) 
total taxable payments to date, SI 2003/2682 
reg 2(1) 
trade— 
change of ownership, TA 1988 ss 113, 
245, 245A, B; FA 1994 s 216 
generally, TMA 1970 s 118(1); TA 1988 
ss 6(4)(b), 832(1), TCGA 1992 
Sch 7AC para 27 
investments (controlled foreign 
companies), TA 1988 Sch 25 
para 11(5)(a) 
mark, TA 1988 s 83 
protection body, TCGA 1992 s 158(1)(d) 
taper relief, TCGA 1992 Sch Al 
para 22(1) 
union, TA 1988 s 467(4)(a), (ba) 
trade dispute, SI 2003/2682 reg 2(1) 
traded option, TCGA 1992 s 144(8) 
trading— 
company, TA 1988 Sch 19 para e TCGA 
Nat s 165A, Sch Al paras 22(1), 
22A, Sch 6 para 1, Sch 7AC 
para 20; ITA 2007 s 151(1) 
group, TA 1988 s 576(5), TCGA 1992 
s 165A, Sch Al paras 22(1), 22B, 
st 6 para 1, Sch 7AC para 21; RI 


income, TA 1988 s 393(8); ITA 2007 
s 151(1) 

stock, TA 1988 s 100(2), 709(2); ITTOIA 
2005 s 172A , ITA 2007 s 713, FA 
2008 Sch 15 para 5; CTA 2009 
ss 156, 163 

subgroup, TCGA 1992 Sch 7AC para 22 

training and enterprise council, TA 1988 
s 799A; CTA 2009 s 83(3) 

training commitment, FA 2000 Sch 22 
para 25 

training materials (work-related training), 
TA 1988 s 200C(7) 

transactions in securities, TA 1988 s 709(2): 
TCGA 1992 Sch Al para 22(1) 

transfer— 

(accrued income scheme), TA 1988 

ss 710(S), (6), 711(5), (6) 

(assets abroad), TA 1988 s 742(9) 
transparent entity, TCGA 1992 s 140L(1) 
transport voucher, TA 1988 s 141(7) 
Treasury, IA 1978 Sch 1 
Treasury consent, TA 1988 s 765; FA 1988 

s 130(6) 


trust company (venture capital trust), TA 
1988 Sch 28B para 1(1) 

trust gains, TCGA 1992 s 87(2) 

trust of land, IA 1978 Sch 1 

trust or company service provider, 
SI 2007/2157 reg 3 

trust rate, ITA 2007 s 9(1) 

trustees of land, IA 1978 Sch 1 

twelve-month period, TCGA 1992 Sch 7AC 
para 28 

25% associates, FA 2004 s 99(4) 


UCITS, SI 1989/469 reg 2(1), SI 1998/1870 
reg 2(2) 
relevant, SI 1989/469 reg 2(1) 
UCITS directive, TA 1988 s 468A(2) 
UK approval certificate, TA 1988 Sch 6 
para 5B, ITEPA 2003 s 171(1) 
UK estate, CTA 2009 s 936(1) 
UK expenditure, FA 2006 s 35 
UK property business CTA 2009 s 205 
UK public revenue dividend, TA 1988 
s 349(4)\; ITA 2007 s 891 
Ulster Savings Certificates, TA 1988 s 832(1) 
ultra heavy oil field, FA 2009 Sch 44 | 
para 22 
ultra high pressure/high temperature oil 
field, FA 2009 Sch 44 para 23 
umbrella fund, TA 1988 s 756B 
umbrella scheme, ITA 2007 s 989, 
SI 1998/1870 reg 2(2) 
umbrella scheme (unit trust), TA 1988 
s 468(8), TCGA 1992 s 99A(1) 
unauthorised employer payment, FA 2004 
s 160(4) 
beeen 3 member payment, FA 2004 
60(2) 
Mr. payment, FA 2004 s 160(5) 
unauthorised shares (profit sharing scheme), 
TA 1988 Sch 10 para 6(1) 
underlying subject matter, FA 2002 Sch 26 
para 11 
underlying tax, TA 1988 s 792(1) 
underwriting year, FA 1993 s 174(7), 184(1) 
unilateral relief, TA 1988 s 790(2) 
unindexed gain or loss (indexation 
allowance), TCGA 1992 s 53(2) 
unit holder, TA 1988 s 468(6); F(No 2)A 
2005 s 17(4); SI 1989/469 reg 2(1) 
unit trust scheme, TA 1988 ss 468(6), 469; 
TCGA 1992 s 99(2), F(No 2)A 1997 
s 29; ITA 2007.s 1007 
unitary taxation, TA 1988 s 812 
United Kingdom— 
corporate bond, TA 1988 Sch 4 para 2(8) 
equities, TA 1988 Sch 23A para | 
estate, TA 1988 s 701(9) 
oil licence, CAA 2001 s 552(2) 
patent, TA 1988 s 533(1) 
period of assessment, TA 1988 s 804(8) 
securities, TMA 1970 s 24(4); TA 1988 
Sch 23A para | 
ship, SI 2000/2129 reg 2(1) 
tax avoidance scheme, TA 1988 Sch 25 
para 4A 
taxes, TA 1988 s 792(1) 
trust territory, TA 1988 s 615(7) 
units, SI 1989/469 reg 2(1) 
unmarried couple, TA 1988 s 151(2) 
unpaid tax, FA 1984 Sch 14 para a4), samc 
unquoted company— 
(enterprise investment scheme), TA 1988. 
s 312(1) 
(entrepreneurs’ relief), TCGA 1992 
s 164N( 


(purchase of own shares} TA 1988 r) ie! : 

s 229(1) bd 
unrealised interest (accrued i income echeiie’, 
TA 1988 ss 716, 719 | AT tse 1q 62 
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unregistered self-build society, TA 1970 
s 342A(2) 

unrelieved income, TA 1988 s 434(7) 

unrelieved surplus ACT, SI 1999/358 
reg 3(3) 

unremittable overseas income, TA 1988 
s 584(1) 

urban regeneration company, CTA 2009 
s 86 


van, TA 1988 Sch 12AA para 3(3); ITEPA 
2003 ss 115, 235(3) 

VAT capital items legislation, CAA 2001 
s 551(1), (2) 

vendor (purchase of own shares), TA 1988 
s 219(1) 

venture capital trust, ITA 2007 s 259(1) 

visiting forces, TCGA 1992 s 11(1) 

voucher, TA 1988 s 141(7) 


war— 
damage, TA 1988 s 586(5) 
injuries, TA 1988 s 587(8) 
insurance premiums, TA 1988 s 274(4) 
risk premium, TA 1988 s 586 
warehouse company, FA 2005 s 83(6), 
SI 2006/3296 reg 8 
warrant, FA 2002 Sch 26 para 12(9) 
warrant company, SI 1989/469 reg 2(1), 
SI 1998/1870 reg 2(2) 
warrant fund, SI 1989/469 reg 2(1), 
SI 1998/1870 reg 2(2) 
_ waste disposal licence, CTA 2009 s 144(1) 
waste disposal site, CTA 2009 s 144(2) 
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wasted relief (controlled foreign companies), 
TA 1988 Sch 26 para 4(4) 
wasting asset, TCGA 1992 s 44(1), Sch 8 
para | 
Water Technology Criteria List, 
SI 2003/2076 reg 2 
Water Technology Product List, 
SI 2003/2076 reg 2 
wayleave, TA 1988 s 120(5); CTA 2009 
s 45(5) 
wholesale distribution, TA 1988 s 297(3) 
wholesale, distributive or financial business 
(controlled foreign companies), TA 
1988 Sch 25 para 11(1) 
with-profits liabilities, TA 1988 s 431(2) 
woodlands, ITA 2007 s 996 
work-related training, ITEPA 2003 s 251 
workers’ co-operative, TA 1988 s 187(10) 
working day, SI 2002/205 reg 2 
workplace, ITEPA 2003 s 339(1); 
SI 2002/205 reg 2 
permanent, TA 1988 Sch 12A para 4, 
ITEPA 2003 s 339(2) 
temporary, TA 1988 Sch 12A para 4, 
ITEPA 2003 s 339(3) 
work-related training, TA 1988 s 200B(5) 
works bus service, TA 1988 s 197AA(2) 
works of art, TCGA 1992 s 258 


year of assessment, TA 1988 s 832(1); 
TCGA 1992 s 288(1) 

year of commencement, TA 1988 s 804(8) 

yield to maturity (deep discount securities), 
TA 1988 Sch 4 para 1 

yield to redemption (qualifying convertible 
securities), FA 1990 Sch 10 para 9 
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e Tolley’ Yellow Tax Handbook 2009-1 0 rae an indispensable 


ta the legislation on income tax, capital gains tax, corporation 
tax, inheritance tax, national insurance contributions, tax credits and 


petrol a HH Ht 


Bt “Parts 1 and 2c cover iment tax, capital gains tax, and corporation 


tax and contain key legislation (statutes, statutory instruments and 


relevant EC legislation) amended and updated for the year 2009-10, 


including all the relevant provisions from the Finance Act 2009 and 
the Corporation Tax Act 2009. Also included in Part 2 are HMRC 
-extra-statutory concessions, statements of practice, interpretations and 
decisions, codes of practice, press releases and articles. 


Part 3 covers IHT, NIC, tax credits and petralediin revenue tax and 
contains key legislation, including FA 2009, as well as material such 
as concessions, statements of nee and ita thaanlash i newsletter 
extracts and press releases. 


en Thiel legislation i is extensively annotated with cross rerere to the 


HMRC Manuals, Simon’ 5 Taxes, visas Inheritance Tax and Simon's 


Tax Cases. 


The companion volume, the ibane Tax Handbook ee 0 (ISBN 
9781405742306), contains annotated legislation and supporting f 


_ material relating to value added tax, stamp taxes, insurance premium 
_ tax, a tax, climate inhi levy a and aggregates levy. 


My Fora guide to the practical effects of the legislation contained | in the 
ES Yellow Book, users should refer to BDO Stoy Hayward’s 's Yellow Tax 
ya “Guide 2009-10 (ISBN: 9781405728560) which is hie as part of 
Festus and Crh i i ha set. 


